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PART I  
CRIMINAL INVESTIGATION 
AND APPREHENSION 
 
Chapter 1  
Arrest, Search, and Seizure 
 
 
 
1.1  General Principles Relating To Arrest, 

Search, and Seizure 

1.11  General Principles For Determining 
Scope Of Protection Afforded By 
Federal And State Constitutions 

1.111  Reasonable (i.e., legitimate) 
expectations of privacy protected 

1.1111  In general 

 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 
Term USSC-22. 

 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 
Term, p. 1-4, sec. 1.2225. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-1, sec. 1.1111. 

 California v. Greenwood, 108 S. Ct. 1625 (1988): 
1987 Term, p. 1-1, sec. 1.1111. 

 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 
1985 Term, p. 9, sec. 1.611. 

 California v. Ciraolo, 106 S. Ct. 1809 (1986): 1985 
Term, p. 2, sec. 1.127. 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 10, sec. 1.611. 

 United States v. Montoya de Hernandez, 105 S. Ct. 
3304 (1985): 1984 Term, p. 22, sec. 1.611. 

 Winston v. Lee, 105 S. Ct. 1611 (1985): 1984 Term, 
p. 22, sec. 1.611. 

 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 
Term, p. 22, sec. 1.611. 

 Hudson v. Palmer, 104 S. Ct. 3194 (1984): 1983 
Term, p. 26, sec. 1.611. 

 Oliver v. United States, 104 S. Ct. 1735 (1984): 1983 
Term, p. 21, sec. 1.512. 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 26, sec. 1.611. 

 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 
Term, p. 2, sec. 1.1291. 

 United States v. Knotts, 103 S. Ct. 1081 (1983): 
1982 Term, p. 26, sec. 1.75. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 1, sec. 1.2. 

 Ybarra v. Illinois, 100 S. Ct. 338 (1979): 1979 Term, 
p. 11, sec. 1.611. 

 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 
1977 Term, p. 6, sec. 1.61. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶24. 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶20-22. 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶22-24. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶39. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 
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 State v. Dixon, 177 Wis. 2d 461, 501 N.W.2d 442 
(1993): 1992 Term, p. 1-5, sec. 1.1224. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 
(1991): 1990 Term, p. 1-1, sec. 1.1113. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-1, sec. 1.1111. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 Weber v. City of Cedarburg, 129 Wis. 2d 57, 384 
N.W.2d 333 (1986): 1985 Term, p. 18, sec. 1.652. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 25, sec. 1.642. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 15, sec. 1.611. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 2, sec. 1.21. 

 LaFournier v. State, 91 Wis. 2d 61, 280 N.W.2d 746 
(1979): 1978 Term, p. 10, sec. 1.61. 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶11. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶23-24. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶12-13. 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶9-13. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 10-10, sec. 1.2912. 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 
(Ct. App. 1989): 1988 Term, p. 1-2, sec. 1.1111. 

 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 
(Ct. App. 1985): 1985 Term, p. 13, sec. 1.632. 

 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 
(Ct. App. 1985): 1984 Term, p. 22, sec. 1.611. 

 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 
(Ct. App. 1985): 1984 Term, p. 24, sec. 1.635. 

1.1112  Burden of proof as to 
reasonable (i.e., legitimate) 
expectation of privacy 

 For cases dealing with this subject, see sec. 
1.9122. 

1.1113  Items in which person may, or 
may not, have reasonable (i.e., 
legitimate) expectation of 
privacy 

1.11131  Item in which defendant 
expressly disclaims interest 

 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 
(1991): 1990 Term, p. 1-1, sec. 1.1113. 

1.11132  Item person knowingly 
exposes to the public 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶1-12. 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶11-
13. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 
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1.11133  Item police reasonably 
believe dangerous 

 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 
(1991): 1990 Term, p. 1-1, sec. 1.1113. 

1.11134  Item that has been 
abandoned 

 For cases dealing with this subject, see crime 
having "acting in official capacity" as an element of 
the offensecases dealing with this subject, see sec. 
1.28. 

1.11135  Item that is contraband 
(i.e., item individual has no 
right to possess) 

 Illinois v. Caballes, 125 S. Ct. 834 (2005). 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶22. 

1.11136  Item (e.g., personal travel 
case owned by defendant) 
that was put in place (e.g., 
automobile) in which 
defendant has no 
legitimate expectation of 
privacy 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶1-46. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶1-19. 

1.11137  Item owned by defendant 
that was unlawfully or 
illegally placed upon 
premises belonging to 
another 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶18. 

1.11138  Air space surrounding 
vehicle in public place 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶22, 24. 

1.1114  Places in which person may, or 
may not, have reasonable (i.e., 
legitimate) expectation of 
privacy 

1.11141  Places shared with others 
in general 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶25. 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶12. 

1.11142  Classroom 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶25-26. 

1.11143  Public school bus 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶27. 

1.1115  Factors to be considered in 
determining whether 
reasonable (i.e., legitimate) 
expectation of privacy exists 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶15. 

1.11151  Whether reasonable 
expectation of privacy 
exists with respect to 
particular property or 
premises 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶22. 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶24. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶14. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

1.11152  Whether reasonable 
expectation of privacy 
exists with respect to 
particular oral 
communication 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶22. 
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1.1116  Whether person has legitimate 
expectation of privacy in 
container that is searched is not 
determined by person's 
subjective beliefs 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶18. 

1.1117  Reasonable expectation of 
privacy embodies balance 
between society's interest in 
law enforcement and privacy 
interest asserted by individual 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶24. 

1.1118  Expectation of privacy is 
reasonable if it has source 
outside Fourth Amendment, 
either by reference to concepts 
of real or personal property law 
or to understandings that are 
recognized and permitted by 
society 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

1.1119  Other matters 

1.11191  Appellate review of trial 
court's finding that 
defendant had reasonable 
(i.e., legitimate) expectation 
of privacy that was 
infringed by search or 
seizure at issue 

 For cases dealing with this subject, see sec. 
1.9822. 

1.11192  In determining 
reasonableness of 
expectation of privacy, 
court must consider totality 
of circumstances 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶21. 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶24. 

1.11193  There is lesser expectation 
of privacy in personal 
property found in 
automobiles 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶37. 

1.11194  Ownership alone will not 
establish reasonable 
expectation of privacy 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶37, 42. 

1.11195  Possession alone will not 
establish reasonable 
expectation of privacy 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶37, 42. 

1.11196  No one has lesser 
expectation of privacy than 
arrestee 

 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 
(1991): 1990 Term, p. 1-3, sec. 1.1115. 

1.112  Ultimate standard is 
reasonableness 

 Michigan v. Fisher, 130 S. Ct. 546 (2009). 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Board of Education of Independent School District 
No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term 
USSC-21. 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 
Term, p. 1-22, 1.53322. 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-7, sec. 1.2213. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-1, sec. 1.113. 

 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 
Term, p. 1-1, sec. 1.112. 
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 Florida v. Jimeno, 111 S. Ct. 1801 (1991): 1990 
Term, p. 1-3, sec. 1.112. 

 Graham v. Connor, 109 S. Ct. 1865 (1989): 1988 
Term, p. 1-1, sec. 1.1112. 

 Skinner v. Railway Labor Executives' Association, 
109 S. Ct. 1402 (1989): 1988 Term, p. 1-1, sec. 1.1112. 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 15, sec. 1.6333. 

 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 
Term, p. 22, sec. 1.612. 

 United States v. Villamonte-Marquez, 103 S. Ct. 
2573 (1983): 1982 Term, p. 22, sec. 1.612. 

 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 
Term, p. 15, sec. 1.612. 

 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 
11, sec. 1.612. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶20. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶21. 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶31-33. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶38. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶18. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-1, sec. 1.112. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-1, sec. 1.112. 

 State v. Anderson, 155 Wis. 2d 77, 454 N.W.2d 763 
(1990): 1989 Term, p. 1-1, sec. 1.112. 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 10, sec. 1.621. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 15, sec. 1.612. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 16, sec. 1.612. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 11, sec. 1.612. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶11. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶8. 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶10. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 1-3, sec. 1.112. 

 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 
(Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732. 
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 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261. 

 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 
411 (Ct. App. 1987): 1987 Term, p. 1-3, sec. 1.153. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 20, sec. 1.612. 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 11, sec. 1.612. 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 10, sec. 1.61. 

1.113  Need to balance intrusion on 
individual's Fourth Amendment 
interests against legitimate 
governmental interests served by 
such intrusion 

1.1131  In general 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

 Scott v. Harris, 127 S. Ct. 1769 (2007). 

 Samson v. California, 126 S. Ct. 2193 (2006). 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

 Board of Education of Independent School District 
No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term 
USSC-21. 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 
Term, p. 1-1, sec. 1.115. 

 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 
Term, p. 1-22, sec. 1.53322. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-32, sec. 1.7652. 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-1, sec. 1.113. 

 Skinner v. Railway Labor Executives' Association, 
109 S. Ct. 1402 (1989): 1988 Term, p. 1-1, sec. 1.1113. 

 United States v. Montoya de Hernandez, 105 S. Ct. 
3304 (1985): 1984 Term, p. 22, sec. 1.611. 

 Tennessee v. Garner, 105 S. Ct. 1694 (1985): 1984 
Term, p. 33, sec. 1.8617. 

 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 
Term, p. 22, sec. 1.621. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶20. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶38. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶13. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶21. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶18. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 

 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 
(1996): 1995 Term, p. 1-10, sec. 1.42524. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 
637 (1993): 1992 Term, p. 1-41, sec. 1.7642. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-1, sec. 1.113. 
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 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 
(Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 1-3, sec. 1.112. 

 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 
(Ct. App. 1990): 1989 Term, p. 1-32, sec. 1.6921. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261. 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 20, sec. 1.613. 

1.1132  Balancing test applies in 
determining whether one has 
reasonable expectation of 
privacy 

 For cases dealing with this subject, see sec. 
1.1117. 

1.114  Must be determined in light of 
contemporary norms and 
conditions 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 16, sec. 1.613. 

1.115  Property law (e.g., law of trespass) 
not controlling, but relevant 

 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 
Term, p. 26, sec. 1.613. 

 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 
Term, p. 1, sec. 1.2. 

 United States v. Salvucci, 100 S. Ct. 2547 (1980): 
1979 Term, p. 11, sec. 1.613. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.112. 

 State v. Dixon, 177 Wis. 2d 461, 501 N.W.2d 442 
(1993): 1992 Term, p. 1-5, sec. 1.1224. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-1, sec. 1.1111 and p. 1-4, 
sec. 1.1222. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶15. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶17. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 15, sec. 1.613. 

1.116  All governmental action covered, 
not simply police activity 

 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 
Term, p. 22, sec. 1.614. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 

1.117  Other principles 

1.1171  Only governmental action 
covered, not private activity 

 For cases dealing with this subject, see sec. 1.21. 

1.1172  In determining extent of 
protection afforded by Fourth 
Amendment, Supreme Court is 
guided by traditional 
protections against 
unreasonable searches and 
seizures afforded by common 
law at time of framing of 
amendment 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

 Atwater v. City of Lago Vista, 121 S. Ct. 1536 
(2001), 2000 Term USSC-14. 
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1.1173  In determining extent of 
protection afforded by Fourth 
Amendment, framers' intent 
demonstrated by, e.g., 
enactments of first Congress is 
relevant 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

 Atwater v. City of Lago Vista, 121 S. Ct. 1536 
(2001), 2000 Term USSC-14. 

1.1174  Gravity of threat alone cannot 
be dispositive of questions 
concerning what means law 
enforcement officers may 
employ 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

1.1175  The greater the intrusion, the 
greater must be the reason for 
conducting search 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶33. 

1.1176  Fact that activity engaged in is 
not authorized by, or is 
contrary to, state law does not 
mean it violates Fourth 
Amendment 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

1.118  Other principles (cont'd) 

1.1181  Protection not limited to 
searches for, or seizures of, 
evidence of criminal conduct 

 United States v. James Daniel Good Real Property, 
114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 
47.1511. 

 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 
Term, p. 1-1, sec. 1.113. 

 O'Connor v. Ortega, 107 S. Ct. 1492 (1987): 1986 
Term, p. 20, sec. 1.614. 

1.1182  Requirement of reasonableness 
extends to manner in which 
search or seizure conducted 

 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 1-1, sec. 1.113. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

1.1183  Reasonableness to be judged 
by objective standard 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-7, sec. 1.2213. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶20. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

1.1184  Fourth Amendment protects 
property even where privacy or 
liberty not implicated; Fourth 
Amendment protects property 
as well as privacy 

 United States v. Flores-Montano, 124 S. Ct. 1582 
(2004). 

 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 
Term, p. 1-44, sec. 1.773. 

1.1185  Fourth Amendment protects 
against unreasonable seizures 
even though no search has 
taken place 

 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 
Term, p. 1-44, sec. 1.773. 

1.1186  Different forms of intrusion 
trigger different levels of 
protection 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-3, sec. 1.113. 

1.1187  Police safety is of paramount 
importance 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 
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1.1188  When search proper as to 
particular individual, third 
party whose privacy interest is 
also infringed by search has no 
right to complain 

 For cases dealing with this subject, see sec. 1.967. 

1.1189  Fourth Amendment to be 
construed in light of what was 
deemed unreasonable search 
and seizure when Fourth 
Amendment was adopted 

 Florida v. White, 119 S. Ct. 1555 (1999): 1998 
Term, p. 1-2, sec. 1.117. 

1.119  Other principles (cont'd) 

1.1191  Fourth amendment protects 
persons, not places or property 

 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 
1979 Term, p. 11, sec. 1.632. 

 Smith v. Maryland, 99 S. Ct. 2577 (1979): 1978 
Term, p. 9, sec. 1.61. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶9. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶42. 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

1.1192  Reasonableness requirement of 
Fourth Amendment does not 
require that assessment of 
magistrate or police officer 
always be correct, but only that 
it always be reasonable 

1.11921  In general 

 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 
Term, p. 1-1, sec. 1.114. 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-4, sec. 1.117. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-4, sec. 1.117. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶17. 

1.11922  But arresting officer's 
incorrect, albeit reasonable, 
construction of statute for 
violation of which 
defendant is arrested 
negates probable cause for 
arrest if incorrect 
construction of statute is 
necessary to make it 
applicable to defendant's 
conduct 

 For cases dealing with this subject, see sec. 
1.31992. 

1.1193  Interests implicated in, affected 
by, or searches and seizures 

1.11931  In general 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-4, sec. 1.1322. 

1.11932  Interests affected by, or 
implicated in, searches 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶40. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶31. 

1.11933  Interests affected by, or 
implicated in, seizures 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶40. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶31. 

1.1194  In determining reasonableness 
of expectation of privacy, 
privacy concepts embodied in 
the law of a particular state are 
not decisive 

 California v. Greenwood, 108 S. Ct. 1625 (1988): 
1987 Term, p. 1-2, sec. 1.143. 
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1.1195  That which is knowingly 
exposed to public is not subject 
to Fourth Amendment 
protection 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶1-12. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

1.1196  Fourth Amendment does not 
require that only the "least 
intrusive" search practicable 
can be reasonable under the 
fourth amendment 

 Board of Education of Independent School District 
No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term 
USSC-21. 

 United States v. Drayton, 122 S. Ct. 2105 (2002), 
2001 Term USSC-27. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-32, sec. 1.7652. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶60. 

1.1197  Reasonableness to be judged 
under totality of circumstances 

 Samson v. California, 126 S. Ct. 2193 (2006). 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-7, sec. 1.2213. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶20. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶21. 

1.1198  Consistency of police activity 
with Fourth Amendment is not 
to be judged by bright-line, or 
per se blanket, rule 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-7, sec. 1.2213. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶20. 

 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 
N.W.2d 425, at ¶7. 

1.1199  Fourth Amendment to be 
construed in manner that will 
serve public interests as well as 
interests and rights of 
individual citizens 

 Florida v. White, 119 S. Ct. 1555 (1999): 1998 
Term, p. 1-2, sec. 1.117. 

1.12  Standing To Challenge Arrest, Search, 
Or Seizure (i.e., Determining Whether 
Arrest, Search, Or Seizure Infringed On 
Interest Of Defendant That Fourth 
Amendment Was Designed To Protect) 

1.121  Standing to challenge arrest or 
other seizure of the person  (i.e., 
determining whether arrest or other 
seizure of person infringed on 
interest of defendant that Fourth 
Amendment was designed to 
protect) 

1.1211  General principles 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶19-28. 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 

 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 
(Ct. App. 1992): 1992 Term, p. 1-3, sec. 1.1212. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-7, sec. 1.123. 

1.1212  Standing in particular 
situations 

1.12121  Standing of passenger in 
automobile to challenge 
stop of automobile 

 Brendlin v. California, 127 S. Ct. 2400 (2007). 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 
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 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 
(1987): 1986 Term, p. 18, sec. 1.5264. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶7. 

 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 
(Ct. App. 1992): 1992 Term, p. 1-3, sec. 1.1212. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 3, sec. 1.221. 

1.12122  Standing of escapee from 
prison to challenge 
warrantless apprehension 
in private home in which 
he is staying 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212. 

1.12123  Standing of passenger in 
automobile to object to 
questions posed to other 
passengers by officer who 
stopped vehicle 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶19-28. 

1.12124  Other situations 

1.122  Standing to challenge entry into, or 
search of, places and things and/or 
seizure of things (i.e., determining 
whether entry, search, or seizure 
infringed on privacy or possessory 
interest of defendant that Fourth 
Amendment was designed to 
protect) 

1.1221  General principles 

1.12211  In general 

 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 
Term, p. 1-4, sec. 1.12225. 

 United States v. Padilla, 113 S. Ct. 1936 (1993): 
1992 Term, p. 1-4, sec. 1.1222. 

 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 
Term, p. 1-2, sec. 1.1221. 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 4, sec. 1.21. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 1, sec. 1.2. 

 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 
Term, p. 1, sec. 1.2. 

 United States v. Salvucci, 100 S. Ct. 2547 (1980): 
1979 Term, p. 2, sec. 1.2. 

 United States v. Payner, 100 S. Ct. 2439 (1980): 
1979 Term, p. 2, sec. 1.2. 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶22-24. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶19-28. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Dixon, 177 Wis. 2d 461, 501 N.W.2d 442 
(1993): 1992 Term, p. 1-5, sec. 1.1224. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-4, sec. 1.1222. 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 4, sec. 1.21. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 1, sec. 1.21. 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 1, sec. 1.21. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 2, sec. 1.21. 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶9. 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶12-15. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶10. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶12. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶11-18. 
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 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶11, 14. 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶11-
20. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶26, 
35-36. 

 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 
N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, 
sec. 1.7632. 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-7, sec. 1.123. 

 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 
(Ct. App. 1989): 1988 Term, p. 1-2, sec. 1.132. 

1.12212  Person has standing when 
he or she has legitimate 
expectation of privacy in 
invaded place or seized 
item 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶12. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶10. 

 For cases dealing with the determination 
whether a person has a legitimate expectation of 
privacy in a particular place or particular property, 
see sec. 1.111. 

1.12213  Factors to be considered in 
determining whether 
person has legitimate 
expectation of privacy in 
invaded place or thing or 
seized item 

 For cases dealing with this subject, see sec. 
1.1115. 

1.12214  Standing to be determined 
by considering totality of 
circumstances 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶15. 

1.12215  Standing to be determined 
on case-by-case basis 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶9. 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶10. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶33. 

1.12216  When search proper as to 
particular individual, third 
party whose privacy 
interest is also infringed by 
search has no right to 
complain 

 For cases dealing with this subject, see sec. 1.967. 

1.12217  When defendant's 
reasonable expectation of 
privacy is linked to what 
may be permissibly 
accomplished against third 
person, defendant has right 
to challenge propriety of 
search or seizure as to that 
third person 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

1.12218  "Standing" is shorthand for 
existence of privacy or 
possessory interest 
sufficient to assert Fourth 
Amendment claim 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶9. 

1.1222  General principles (cont'd) 

1.12221  Possession alone will not 
confer standing 
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 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶37, 42. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶17. 

1.12222  Ownership alone will not 
confer standing 

 For cases dealing with this subject, see sec. 
1.12232. 

1.12223  Whether person has 
legitimate expectation of 
privacy in container that is 
searched, and thus has 
standing to challenge 
search, is not determined 
by person's subjective 
beliefs 

 For cases dealing with this subject, see sec. 
1.1116. 

1.12224  When defendant has no 
reasonable expectation of 
privacy in place (e.g., 
automobile), can he claim 
reasonable expectation of 
privacy in his items (e.g., 
personal travel case 
belonging to him) that 
were put in that place? 

 For cases dealing with this subject, see sec. 
1.11136. 

1.12225  There is no exception to 
general standing 
requirements for 
coconspirator 

 United States v. Padilla, 113 S. Ct. 1936 (1993): 
1992 Term, p. 1-4, sec. 1.1222. 

1.12226  Scope of reviewable 
evidence to make standing 
determination:  court may 
consider fruits of entry or 
search in determining 
whether person had 
standing to challenge entry 
or search 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶6-9. 

1.1223  Automatic standing 

1.12231  In general 

1.12232  Automatic standing not 
conferred by ownership of 
property searched or seized 

 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 
Term, p. 1, sec. 1.2. 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶37, 42. 

1.12233  Automatic standing not 
conferred when possession 
of evidence sought to be 
suppressed is element of 
crime 

 United States v. Salvucci, 100 S. Ct. 2547 (1980): 
1979 Term, p. 2, sec. 1.2. 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶22. 

1.12234  Automatic standing not 
conferred by person's 
being legitimately on 
premises searched 

 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 
Term, p. 1-4, sec. 1.12225. 

 Rakas v. Illinois, 99 S. Ct. 421 (1978): 1978 Term, 
p. 1, sec. 1.21. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶58. 

1.12235  Automatic standing not 
conferred by "target 
theory," i.e., by fact that 
search was directed at 
person who is now 
challenging it 

 Brendlin v. California, 127 S. Ct. 2400 (2007). 

1.12236  Automatic standing not 
conferred by possession of 
property searched or seized 

 For cases dealing with this subject, see sec. 
1.12221. 
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1.1224  Standing in particular 
situations 

1.12241  Standing of passenger in 
vehicle to challenge search 
for, or seizure of, evidence 
from vehicle 

 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 
Term, p. 1-4, sec. 1.12224. 

 Rakas v. Illinois, 99 S. Ct. 421 (1978): 1978 Term, 
p. 1, sec. 1.21. 

 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 
(1987): 1986 Term, p. 18, sec. 1.5264. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 1, sec. 1.21. 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶11. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 3, sec. 1.221. 

1.12242  Standing of occupant of 
hotel room after checkout 
time has passed 

 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 
(Ct. App. 1989): 1988 Term, p. 1-2, sec. 1.132. 

1.12243  Standing of owner of home 
to challenge search of 
home 

 State v. Douglas, 123 Wis. 2d 13, 365 N.W.2d 580 
(1985): 1984 Term, p. 4, sec. 1.21. 

1.12244  Standing of temporary 
occupant of cabin owned 
by occupant's mother 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 4, sec. 1.21. 

1.12245  Standing of overnight 
guest legitimately on 
premises that are entered 
and/or searched 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 
Term, p. 1-4, sec. 1.12225. 

 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 
Term, p. 1-4, sec. 1.1226. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-4, sec. 1.1222. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶20-21. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶56. 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 4, sec. 
1.21. 

1.12246  Standing of guest on 
premises whose host has 
no lawful right to be on 
premises 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

1.12247  Standing of guest on 
premises who has 
remained past the period of 
time granted by host 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

1.12248  Standing of guest who is 
on premises for relatively 
short time for purposes of 
commercial transaction 

 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 
Term, p. 1-4, sec. 1.12225. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶20-22. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶58-
59. 

http://supct.law.cornell.edu/supct/search/display.html?terms=Carter&url=/supct/html/97-1147.ZO.html�
http://www.wicourts.gov/html/ca/00/00-1096.htm�
http://supct.law.cornell.edu/supct/html/04-1067.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Carter&url=/supct/html/97-1147.ZO.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33680�
http://www.wicourts.gov/html/ca/00/00-1079.htm�
http://www.wicourts.gov/html/ca/97/97-2746.htm�
http://www.wicourts.gov/html/ca/97/97-2746.htm�
http://www.wicourts.gov/html/ca/97/97-2746.htm�
http://supct.law.cornell.edu/supct/search/display.html?terms=Carter&url=/supct/html/97-1147.ZO.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33680�
http://www.wicourts.gov/html/ca/00/00-1079.htm�


1-15 

1.12249  Standing of owner of car 
who has surrendered 
control of car to another 

 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 
502 (Ct. App. 1983): 1983 Term, p. 5, sec. 1.21. 

1.1225  Standing in particular 
situations (cont'd) 

1.12251  Standing of babysitter and 
houseguest in residence 
that was searched 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 2, sec. 1.21. 

1.12252  Standing of non-owner 
driver of automobile that 
was searched or from 
which evidence was seized 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶30. 

 State v. Dixon, 177 Wis. 2d 461, 501 N.W.2d 442 
(1993): 1992 Term, p. 1-5, sec. 1.1224. 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 1, sec. 1.21. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 3, sec. 1.21. 

1.12253  Standing of person who 
has placed drugs in purse 
of companion 

 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 
Term, p. 1, sec. 1.2. 

1.12254  Standing of mere guest on 
premises who denies any 
possessory interest in 
premises or property 
therein 

 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 
156 (Ct. App. 1989): 1989 Term, p. 1-3, sec. 1.1222. 

1.12255  Standing of person 
unlawfully on premises 

 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 
156 (Ct. App. 1989): 1989 Term, p. 1-3, sec. 1.1222. 

1.12256  Standing of thief to 
challenge search for, or 
seizure of, stolen property 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-4, sec. 1.1222. 

 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 
156 (Ct. App. 1989): 1989 Term, p. 1-3, sec. 1.1222. 

1.12257  Standing of escapee from 
prison to challenge 
warrantless search for, and 
seizure of, evidence in 
private home in which he 
is staying 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212. 

1.12258  Standing of coconspirator 
who has supervisory role 
in conspiracy or joint 
control over the place or 
property involved in the 
search or seizure 

 United States v. Padilla, 113 S. Ct. 1936 (1993): 
1992 Term, p. 1-4, sec. 1.1222. 

1.12259  Standing of person who 
denies any interest in 
property searched 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-4, sec. 1.1222. 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶16. 

1.1226  Standing in particular 
situations (cont'd) 

1.12261  Standing of person sharing 
living quarters with 
parolee to challenge parole 
officer's search of living 
quarters 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223. 
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1.12262  Standing of arrested 
person to challenge search 
or seizure of property 
taken from his person for 
inventory by the police 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

1.12263  Standing of co-occupant of 
premises in general 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

1.12264  Standing of social guest on 
premises 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶19-22. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶55-
61. 

1.12265  Standing of occupant of 
public restroom or 
restroom stall:  in general 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶1-28. 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶1-25. 

1.12266  Standing of occupant of 
public restroom or 
restroom stall:  when 
occupant occupies stall 
with another person, leaves 
door slightly ajar and 
unlatched, and evinces no 
indication stall is being 
used for its intended 
purpose 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶16-17. 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶1-25. 

1.12267  Standing of occupant of 
public restroom or 
restroom stall:  when 
occupant is in locked 
restroom for extended 
period of time and does not 
respond to knock on door 
of restroom 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶1-28. 

1.12268  Standing to challenge 
search of item (e.g., 
personal travel case 
belonging to defendant) 
that was placed in 
automobile in which 
defendant has no 
legitimate expectation of 
privacy 

 For cases dealing with this subject, see sec. 
1.11136. 

1.1227  Standing in particular 
situations (cont'd) 

1.12271  Standing to challenge 
search of item owned by 
defendant that that was 
unlawfully or illegally 
placed upon premises 
belonging to another 

 For cases dealing with this subject, see sec. 
1.11137. 

1.12272  Standing of person driving 
rental vehicle, who was not 
named in rental agreement 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶30. 

1.12273  Standing of person whose 
possession of, and 
authority to fly, airplane is 
unexplained 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶30. 
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1.12274  Standing of person holding 
car under statutory lien for 
debt and not in possession 
of car at time of search 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶30. 

1.12275  Standing of person in 
possession of stolen car 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶30. 

1.12276  Standing of owner of 
premises to challenge entry 
into premises on basis that 
knock-and-announce 
requirement was not met, 
when owner was not 
present at time of entry 

 For cases dealing with this subject, see sec. 
1.42592. 

1.12277  Standing of person in 
trailer owned by friend's 
mother, who is temporarily 
at trailer with mother's 
permission, but who is not 
overnight guest, and who 
is using trailer for 
commercial purpose (e.g., 
production of controlled 
substance) 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶1-23. 

1.12278  Standing of person found 
in automobile he does not 
own and in which he had 
no authorization to be 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶25-31. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶15-16. 

1.12279  Standing of possessor of 
cell phone to challenge 
seizure and/or search of 
cell phone 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶27. 

1.1228  Standing in particular 
situations (cont'd) 

1.12281  Standing with respect to 
mail or package sent or 
received using fictitious 
name in general 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶11. 

1.12282  Standing to challenge 
search or seizure of mail or 
package sent by unknown 
person to fictitious person 
at address that was vacant, 
with respect to which mail 
or package, challenger 
stated that it belonged to 
someone else 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶1-18. 

1.12283  Standing of resident of 
premises to challenge 
search of package 
delivered by mail to 
residence, but with name 
on it other than that of 
resident 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

1.123  Waiver of right to raise issue of 
standing 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 1, sec. 1.2. 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-7, sec. 1.123. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 3, sec. 1.21. 

1.124  Burden of proof with respect to 
question of standing 
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 For cases dealing with this subject, see secs. 
1.9122 and 1.9123. 

1.125  Appellate review of trial court's 
determination regarding standing 

 For cases dealing with this subject, see sec. 
1.9822. 

1.13  What Constitutes Search Or Seizure 
Covered By Constitutional Provisions 

1.131  What constitutes seizure of person 

1.1311  What constitutes seizure of 
person in general 

1.13111  In general 

 Brendlin v. California, 127 S. Ct. 2400 (2007). 

 Scott v. Harris, 127 S. Ct. 1769 (2007). 

 Kaupp v. Texas, 123 S. Ct. 1843 (2003). 

 United States v. Drayton, 122 S. Ct. 2105 (2002), 
2001 Term USSC-27. 

 County of Sacramento v. Lewis, 118 S. Ct. 1708 
(1998): 1997 Term, p. 1-1, sec. 1.1314. 

 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 
Term, p. 1-30, sec. 1.592. 

 Michigan Dept. of State Police v. Sitz, 110 S. Ct. 
2481 (1990): 1989 Term, p. 1-4, sec. 1.1311. 

 Brower v. Inyo County, 109 S. Ct. 1378 (1989): 1988 
Term, p. 1-7, sec. 1.213. 

 Michigan v. Chesternut, 108 S. Ct. 1975 (1988): 
1987 Term, p. 1-5, sec. 1.213. 

 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 
Term, p. 6, sec. 1.3727. 

 Immigration & Naturalization Service v. Delgado, 
104 S. Ct. 1758 (1984): 1983 Term, p. 3, sec. 1.131. 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 3, sec. 1.131. 

 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 
Term, p. 1, sec. 1.131. 

 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 
Term, p. 16, sec. 1.651. 

 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 
1979 Term, p. 1, sec. 1.133. 

 Brown v. Texas, 99 S. Ct. 2637 (1979): 1978 Term, 
p. 1, sec. 1.122 and p. 10, sec. 1.632. 

 Delaware v. Prouse, 99 S. Ct. 1391 (1979): 1978 
Term, p. 10, sec. 1.631. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶25. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶18-52, 65-69. 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶4, 20-35. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶30-
33. 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 

 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 1-6, sec. 1.2121. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 1, sec. 1.111. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 1, sec. 1.131. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶12. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶20. 

 State v. Farias-Mendoza, 2006 WI App 134, 294 
Wis. 2d 726, 720 N.W.2d 489, at ¶17. 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶7, 15-17. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶13-14, 18. 
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 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶9-10. 

 State v. Young, 2004 WI App 227, 277 Wis. 2d 
715, 690 N.W.2d 866, at ¶1-27. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶19-22. 

 State v. Williams, 2001 WI App 249, 248 Wis. 2d 
361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶12-
19. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11. 

 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 
427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432. 

 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 
(Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 1, sec. 1.111. 

 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 
(Ct. App. 1984): 1983 Term, p. 1, sec. 1.115. 

 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 
(Ct. App. 1983): 1983 Term, p. 1, sec. 1.115. 

 For cases dealing with whether particular police 
activity constitutes a seizure of the person, see that 
activity in sec. 1.5. 

1.13112  Whether seizure of person 
occurred determined by 
applying objective, 
reasonable person standard 

 Florida v. Bostick, 111 S. Ct. 2382 (1991): 1990 
Term, p. 1-8, sec. 1.1311. 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶4, 23. 

 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶14. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶9-10. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶23. 

1.13113  Reasonable person test 
presupposes an innocent 
person 

 United States v. Drayton, 122 S. Ct. 2105 (2002), 
2001 Term USSC-27. 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶23. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶23. 

1.13114  Seizure only occurs when 
there has been 
governmental termination 
of freedom of movement 
through means 
intentionally applied 

 Brendlin v. California, 127 S. Ct. 2400 (2007). 

 County of Sacramento v. Lewis, 118 S. Ct. 1708 
(1998): 1997 Term, p. 1-1, sec. 1.1314. 

1.13115  When seizure does not 
involve physical force, but 
only show of authority, 
person must submit to that 
show of authority before a 
seizure is deemed to have 
occurred 

 Brendlin v. California, 127 S. Ct. 2400 (2007). 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶1-52. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶30-
33. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶13-14, 18. 

 State v. Young, 2004 WI App 227, 277 Wis. 2d 
715, 690 N.W.2d 866, at ¶1-27. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶8. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶16. 
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 For cases dealing with the Hodari D. test for 
seizure, which test reflects the principle embodied 
in the heading under which this cross-reference 
appears, see sec. 1.1312. 

1.13116  Particular circumstance: 
person's awareness of 
officers' presence in 
doorway of residence in 
which person claiming to 
have been seized is present 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶19-22. 

1.13117  Mere police questioning 
does not constitute seizure 

 Muehler v. Mena, 125 S. Ct. 1465 (2005). 

1.13118  When officer makes traffic 
stop, seizure continues 
while officer retains 
person's driver's license or 
other official documents 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶16. 

1.13119  Particular circumstance: 
police officer pulling up 
his marked squad car 
behind vehicle that driver 
has already stopped on his 
own and activating 
overhead emergency lights 

 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 
767 N.W.2d 369, at ¶5, 11. 

1.1312  Hodari D. test for seizure 

1.13121  In general 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶4-5, 26-52, 79. 

 For cases dealing with the principle that the 
Hodari D. test embodies, see sec. 1.13115. 

1.13122  When test applies 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶5, 39, 52, 79. 

1.13123  Test is followed under 
state constitution 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶4-5, 26-52, 79. 

1.1313  What constitutes arrest 

1.13131  What constitutes arrest in 
general 

 Kaupp v. Texas, 123 S. Ct. 1843 (2003). 

 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 
Term, p. 1-30, sec. 1.592. 

 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 
Term, p. 1, sec. 1.111. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶22. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶62-87. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Disch, 129 Wis. 2d 225, 385 N.W.2d 140 
(1986): 1985 Term, p. 208, sec. 13.633. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 1, sec. 1.111. 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 1, sec. 1.111. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶24-26. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶3, 14-29. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶6. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11-
18. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 
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 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 1-1, sec. 1.1312. 

 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 
(Ct. App. 1989): 1989 Term, p. 1-4, sec. 1.1312. 

 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. 
App. 1987): 1987 Term, p. 1-5, sec. 1.2121. 

 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 
(Ct. App. 1983): 1983 Term, p. 1, sec. 1.115. 

1.13132  No distinction exists 
between "custodial" and 
"noncustodial" arrests 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶27. 

 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. 
App. 1987): 1987 Term, p. 1-16, sec. 1.7232. 

1.13133  Whether arrest occurred 
determined by applying an 
objective test 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶68. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶26. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶14. 

1.13134  "Reasonable person" used 
in applying objective test is 
reasonable "innocent" 
person 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶68. 

1.13135  Not dependent on 
subjective intent or belief 
of officer or arrestee 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶3. 

1.13136  Request that detained 
person perform field 
sobriety test does not 
convert temporary 
investigative stop into 
arrest 

 For cases dealing with this subject, see sec. 
1.52593. 

1.13137  In determining whether 
arrest occurred, should 
court consider which party 
(state or defendant) is 
contending that arrest 
occurred? 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶15. 

1.13138  Factors that may, or may 
not, convert temporary stop 
into arrest 

 For cases dealing with this subject, see sec. 1.525. 

1.1314  What constitutes other seizure 
of the person requiring 
probable cause 

 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 
Term, p. 6, sec. 1.3727. 

 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 
Term, p. 3, sec. 1.3431. 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶22. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶18-52, 65-69. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 1-6, sec. 1.2121. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11-
18. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261. 

 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 
(Ct. App. 1984): 1983 Term, p. 1, sec. 1.115. 
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 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 
(Ct. App. 1983): 1983 Term, p. 1, sec. 1.115. 

1.1315  What constitutes seizure of 
person requiring reasonable 
suspicion 

 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 
Term, p. 1-30, sec. 1.592. 

 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 
Term, p. 28, sec. 1.652. 

 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 
1979 Term, p. 1, sec. 1.133. 

 Brown v. Texas, 99 S. Ct. 2637 (1979): 1978 Term, 
p. 10, sec. 1.632. 

 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 
Term, p. 3, sec. 1.3431. 

 Delaware v. Prouse, 99 S. Ct. 1391 (1979): 1978 
Term, p. 10, sec. 1.631. 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶22. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶18-52, 65-69. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶62-87. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶30-
33. 

 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 
(1989): 1988 Term, p. 1-18, sec. 1.7263. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶13-14, 18. 

 State v. Young, 2004 WI App 227, 277 Wis. 2d 
715, 690 N.W.2d 866, at ¶1-27. 

 State v. Williams, 2001 WI App 249, 248 Wis. 2d 
361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶12-
13. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11-
18. 

 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 
(Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185. 

 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 
(Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241. 

 For cases dealing generally with investigatory 
stops on reasonable suspicion, see sec. 1.52. 

1.1316  Determining whether 
particular activity constitutes a 
seizure of the person; 
determining whether seizure 
occurred under particular 
circumstances 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶22. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶24, 65-76. 

 State v. Farias-Mendoza, 2006 WI App 134, 294 
Wis. 2d 726, 720 N.W.2d 489, at ¶18-24. 

 For cases dealing with whether particular 
activity constitutes a seizure of the person, see that 
activity in secs. 1.2 and 1.5. 

1.132  What constitutes search for 
evidence or other property 

1.1321  In general 

 Illinois v. Caballes, 125 S. Ct. 834 (2005). 

 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 
Term USSC-22. 

 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 
Term, p. 1-7, sec. 1.1321. 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 2, sec. 1.121. 

 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 
Term, p. 2, sec. 1.121. 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 2, sec. 1.121. 

 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 
Term, p. 2, sec. 1.1291. 

 Smith v. Maryland, 99 S. Ct. 2577 (1979): 1978 
Term, p. 9, sec. 1.61. 
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 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶40. 

 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-8, sec. 1.1321. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-8, sec. 1.1321. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 7, sec. 1.51. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶10. 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶9, 11. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

1.1322  Interest in possessing 
contraband cannot be deemed 
legitimate; thus, government 
conduct that only reveals 
possession of contraband does 
not compromise legitimate 
privacy interest and, 
accordingly, is not search 
subject to Fourth Amendment 

 Illinois v. Caballes, 125 S. Ct. 834 (2005). 

1.1323  Interests implicated in search 
for evidence 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-4, sec. 1.1322. 

1.1324  Determining whether 
particular activity constitutes a 
search for evidence 

 For cases dealing with whether particular 
activity constitutes a search for evidence, see that 
activity in secs. 1.2, 1.6, and 1.7. 

1.133  What constitutes seizure of 
evidence or other property 

1.1331  In general 

 United States v. James Daniel Good Real Property, 
114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 
47.1511. 

 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 
Term, p. 1-44, sec. 1.773. 

 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 
Term, p. 1-30, sec. 1.592. 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 2, sec. 1.131. 

 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 
Term, p. 2, sec. 1.131. 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 3, sec. 1.131. 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶40. 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-8, sec. 1.2211. 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶13. 

 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 
17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶10, 
13. 

 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 
(Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231. 
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1.1332  Interests implicated in seizure 
of evidence 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-4, sec. 1.1322. 

1.1333  Determining whether 
particular activity constitutes a 
seizure of evidence 

 For cases dealing with whether particular 
activity constitutes a seizure of evidence, see that 
activity in secs. 1.2, 1.6, and 1.7. 

1.134  Other searches or activity 

1.1341  "Frisk" is search 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶47. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

1.14  What Constitutes Required 
Justification For Search Or Seizure 

1.141  What constitutes probable cause 

1.1411  Probable cause for arrest or 
other seizure of the person 

 For cases dealing with this subject, see sec. 1.31. 

1.1412  Probable cause for search for, 
or seizure of, evidence 

 For cases dealing with this subject, see sec. 1.32. 

1.142  What constitutes reasonable 
suspicion 

1.1421  General principles 

1.14211  In general 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

 Ornelas v. United States, 116 S. Ct. 1657 (1996): 
1995 Term, p. 1-5, sec. 1.3211. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶19. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶22. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 
(1989): 1988 Term, p. 1-18, sec. 1.7263. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-24, sec. 1.5222. 

 For cases dealing with what constitutes the 
reasonable suspicion that is necessary to justify a 
temporary investigative stop, see sec. 1.5222. 

1.14212  Fact that conduct may have 
innocent explanations does 
not mean that it cannot 
give rise to reasonable 
suspicion 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶30. 

1.1422  Determined by "totality of the 
circumstances" test 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

1.1423  Particular factors giving rise to 
reasonable suspicion 

1.14231  In general 

 For cases dealing with particular factors giving 
rise to reasonable suspicion in the context of a 
temporary investigative stop, see sec. 1.523. 

1.14232  Factors giving rise to 
reasonable suspicion that 
defendant is driving while 
intoxicated 

 For cases dealing with this subject in the context 
of providing reasonable suspicion to justify a stop 
of a vehicle or a continued detention after a stop, 
see sec. 37.2131. 
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 For cases dealing with this subject in the context 
of providing reasonable suspicion necessary to 
justify blood draw, see sec. 37.2132. 

1.14233  Factors giving rise to 
reasonable suspicion 
justifying investigative 
stop 

 For cases dealing with this subject, see sec. 1.523. 

1.1424  Finding of reasonable 
suspicion in particular 
situations 

 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 
(1991): 1990 Term, p. 1-31, sec. 1.6132. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

 For cases dealing with the finding of reasonable 
suspicion in particular situations in the context of a 
temporary investigative stop, see sec. 1.524. 

1.1425  Reliance on anonymous tip 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692. 

 For cases dealing with reliance on an 
anonymous tip to establish reasonable suspicion 
justifying a temporary investigative stop, see sec. 
1.5226. 

1.1426  Reliance on information 
supplied by third parties 

 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 
(1988): 1987 Term, p. 1-17, sec. 1.7262. 

1.1427  Propriety of considering 
collective information 
possessed by police force in 
determining whether particular 
officer has reasonable 
suspicion 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶19. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 
892 (Ct. App. 1997): 1997 Term, p. 1-2, sec. 1.1424. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

 For cases dealing with this subject in the context 
of a stop and frisk, see sec. 1.52282. 

1.1428  Propriety of considering 
statements covered by 
testimonial privilege in 
determining whether 
reasonable suspicion exists 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

1.1429  Appellate review of 
determination whether 
reasonable suspicion exists 

 For cases dealing with this subject, see sec. 
1.98322. 

1.15  Need For Probable Cause Or 
Reasonable Suspicion 

1.151  When probable cause required for 
seizure of the person 

1.1511  Probable cause prerequisite to 
valid arrest or other seizure of 
the person having essential 
attributes of arrest 

 Maryland v. Pringle, 124 S. Ct. 795 (2003). 

 Kaupp v. Texas, 123 S. Ct. 1843 (2003). 

 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 
Term, p. 4, sec. 1.3624. 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶19. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶22. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 35-1, sec. 35.4111. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 Hills v. State, 93 Wis. 2d 139, 286 N.W.2d 356 
(1980): 1979 Term, p. 4, sec. 1.34. 
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 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 
N.W.2d 179 (1979): 1978 Term, p. 3, sec. 1.3421. 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶11. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶11. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶11. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶14. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141. 

 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 
(Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 9, sec. 1.36. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 5, sec. 1.35. 

1.1512  When probable cause required 
for other seizures of the person 

 For cases dealing with whether probable cause is 
needed to conduct a particular type of seizure of 
the person other than an arrest, see that type of 
seizure in sec. 1.5. 

1.152  When probable cause required for 
search for, or seizure of, evidence 

1.1521  General principles 

1.15211  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

 Board of Education of Independent School District 
No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term 
USSC-21. 

 Griffin v. Wisconsin, 107 S. Ct. 3164 (1987): 1986 
Term, p. 5, sec. 1.3711. 

 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 
Term, p. 5, sec. 1.3711. 

 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 
Term, p. 3, sec. 1.3411. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-11, sec. 1.491. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 3, sec. 1.3611. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶11. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶6. 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-18, sec. 1.4241. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 
(Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1511. 

1.15212  Not required when 
evidence voluntarily 
produced 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 5, sec. 1.3631. 

1.1522  Need for probable cause in 
"special needs," and other 
exceptional, situations 

 Board of Education of Independent School District 
No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term 
USSC-21. 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 
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 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-2, sec. 1.1532. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶36. 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, 
sec. 42.4212. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

1.1523  When probable cause required 
for particular types of searches 
for, and seizures of, evidence 

 For cases dealing with whether probable cause is 
needed to conduct a particular type of search or 
seizure, see that type of search or seizure in secs. 
1.2, 1.6, and 1.7. 

1.153  When reasonable suspicion 
required for seizure of the person 

1.1531  General principles 

1.1532  When reasonable suspicion 
required for particular types of 
searches for, and seizures of, 
evidence 

 For cases dealing with when reasonable 
suspicion is required for particular types of 
seizures of the person, see that particular type of 
seizure of the person in sec. 1.5. 

1.154  When reasonable suspicion 
required for search for, or seizure 
of, evidence 

1.1541  General principles 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

1.1542  Need for, and sufficiency of, 
reasonable suspicion in 
"special needs," and other 
exceptional, situations 

 Board of Education of Independent School District 
No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term 
USSC-21. 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-2, sec. 1.1532. 

1.1543  When reasonable suspicion 
required for particular types of 
searches for, and seizures of, 
evidence 

 For cases dealing with when reasonable 
suspicion is required for particular types of 
searches for, and seizures of, evidence, see that 
particular type of search or seizure in secs. 1.2, 1.6, 
and 1.7. 

1.16  Need For Warrant 

1.161  When warrant required for arrest 

1.1611  General rule: warrant not 
required 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

 Maryland v. Pringle, 124 S. Ct. 795 (2003). 

 Florida v. White, 119 S. Ct. 1555 (1999): 1998 
Term, p. 1-5, sec. 1.1611. 

 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 
Term, p. 1-5, sec. 1.1511. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 7, sec. 1.4215. 

 Payton v. New York, 100 S. Ct. 1371 (1980): 1979 
Term, p. 6, sec. 1.411. 

 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 
Term, p. 6, sec. 1.42. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶17. 
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 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 22, sec. 1.5211. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 6, sec. 1.4111. 

 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 
(1978): 1977 Term, p. 3, sec. 1.421. 

1.1612  Exception: warrant required 
when arrest made in private 
home 

1.16121  In general 

 Kirk v. Louisiana, 122 S. Ct. 2458 (2002), 2001 
Term USSC-30. 

 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 
Term, p. 1-5, sec. 1.16121. 

 Florida v. White, 119 S. Ct. 1555 (1999): 1998 
Term, p. 1-5, sec. 1.1611. 

 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 
Term, p. 1-5, sec. 1.1512. 

 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 
Term, p. 1-6, sec. 1.1516. 

 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 
Term, p. 6, sec. 1.3727. 

 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 
Term, p. 10, sec. 1.4112. 

 United States v. Johnson, 102 S. Ct. 2579 (1982): 
1981 Term, p. 193, sec. 13.41. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 7, sec. 1.4215. 

 Payton v. New York, 100 S. Ct. 1371 (1980): 1979 
Term, p. 6, sec. 1.4112. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶17-18. 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-5, sec. 1.1515. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 4, sec. 1.4112. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 22, sec. 1.5211. 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 10, sec. 1.4112. 

 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 
(1978): 1977 Term, p. 3, sec. 1.422. 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶16. 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶15. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶26. 

 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 
395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 
1.16123. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 
(Ct. App. 1984): 1984 Term, p. 35, sec. 1.925. 

 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 
(Ct. App. 1983): 1983 Term, p. 11, sec. 1.4112. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 5, sec. 1.4112. 

1.16122  But person standing in 
doorway of private home 
may be arrested without 
warrant 

 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

1.16123  Home of third party: when 
arrest made in home of 
third party, police need 
search warrant authorizing 
entry into home 

 Pembauer v. City of Cincinnati, 106 S. Ct. 1292 
(1986): 1985 Term, p. 6, sec. 1.4217. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 7, sec. 1.4215. 

http://supct.law.cornell.edu/supct/search/display.html?terms=kirk&url=/supct/html/01-8419.ZPC.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Layne&url=/supct/html/historics/USSC_CR_0526_0603_ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=White&url=/supct/html/98-223.ZO.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36818�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36947�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19422�
http://www.wicourts.gov/html/ca/03/03-1614.htm�
http://www.wicourts.gov/html/ca/98/98-3153.htm�
http://supct.law.cornell.edu/supct/search/display.html?terms=McArthur&url=/supct/html/99-1132.ZO.html�


1-29 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶12-17. 

 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 
358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶24. 

 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 
395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 
1.16123. 

1.16124  Overnight guest in home 
has standing to challenge 
warrantless entry to arrest 
him 

 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 
Term, p. 1-4, sec. 1.1226. 

1.16125  Exception for arrest in 
private home also applies 
to curtilage 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-5, sec. 1.1515. 

1.16126  Violation of rule requiring 
warrant for arrest made in 
private home does not 
provide basis for excluding 
statement made by arrested 
defendant outside home 
after arrest 

 For cases dealing with this subject, see secs. 
1.83222 and 1.83223. 

1.16127  Violation of rule requiring 
warrant for arrest made in 
private home does not 
provide basis for excluding 
identification of arrested 
defendant made outside 
home after arrest 

 For cases dealing with this subject, see secs. 
1.83233 and 1.83234. 

1.16128  When search warrant 
needed in addition to arrest 
warrant: arrest warrant 
alone sufficient when 
police have reasonable 
grounds to believe that 
subject of arrest warrant is 
residing in home, but 
search warrant required 
when information known 
to police suggests merely 
that subject of arrest 
warrant is only visiting 
home 

 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 
395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 
1.16123. 

1.16129  Sufficiency of commitment 
order to justify entry into 
home to execute it 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶1. 

1.1613  Exception to exception: when 
exigent circumstances exist 

1.16131  In general 

 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 
Term, p. 1-4, sec. 1.1226. 

 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 
Term, p. 10, sec. 1.4112. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶19-33. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶20. 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 4, sec. 1.4112. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 22, sec. 1.5211. 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 10, sec. 1.4112. 
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 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 5, sec. 1.4113. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 9, sec. 1.4113. 

 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 
(Ct. App. 1984): 1983 Term, p. 11, sec. 1.4113. 

 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 
(Ct. App. 1983): 1983 Term, p. 22, sec. 1.5211. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 6, sec. 1.4113. 

1.16132  Applicability of exception 
when minor offense 
involved: in general 

 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 
Term, p. 10, sec. 1.4112. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶26-30. 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

1.16133  Applicability of exception 
when minor offense 
involved: does exigent 
circumstance of hot pursuit 
apply only to fleeing felon? 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶26-30. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17. 

1.1614  Exception to exception: when 
consent to enter given 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶20. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 22, sec. 1.5211. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 
(Ct. App. 1983): 1983 Term, p. 22, sec. 1.5211. 

1.1615  Exception to exception: home of 
probationer or parolee 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 10, sec. 1.621. 

 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 
(Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

1.1616  Exception to exception:  when 
arresting officer is legitimately 
in home because he is 
executing search warrant for 
home;  where police are 
lawfully in suspect's home by 
virtue of valid search warrant, 
they may make warrantless 
arrest of suspect prior to search 
if arrest is supported by 
probable cause 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶26-27. 

1.1617  Arrest of material witness 

 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 
(Ct. App. 1984): 1983 Term, p. 40, sec. 2.191. 

1.1618  Arrest of person selling 
obscene material 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 3, sec. 1.1351. 

1.1619  Arrest for civil offense 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 6, sec. 1.4114. 

1.162  When warrant required for search 

1.1621  General principles 

1.16211  In general 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 
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 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-5, sec. 1.1621. 

 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 
Term, p. 1-10, sec. 1.1621. 

 Skinner v. Railway Labor Executives' Association, 
109 S. Ct. 1402 (1989): 1988 Term, p. 1-11, sec. 
1.6111. 

 Griffin v. Wisconsin, 107 S. Ct. 3164 (1987): 1986 
Term, p. 5, sec. 1.3711. 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 6, sec. 1.4211. 

 California v. Carney, 105 S. Ct. 2066 (1985): 1984 
Term, p. 15, sec. 1.5224. 

 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 
Term, p. 10, sec. 1.4215. 

 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 
Term, p. 12, sec. 1.4211. 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 11, sec. 1.4211. 

 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 10, sec. 1.4211. 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 7, sec. 1.4211. 

 Robbins v. California, 101 S. Ct. 2841 (1981): 1980 
Term, p. 5, sec. 1.4211. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 7, sec. 1.4215. 

 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 
Term, p. 6, sec. 1.4211. 

 Payton v. New York, 100 S. Ct. 1371 (1980): 1979 
Term, p. 6, sec. 1.4211. 

 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 
Term, p. 4, sec. 1.411. 

 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 
Term, p. 4, sec. 1.411. 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 2, sec. 1.411. 

 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 
Term, p. 2, sec. 1.411. 

 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 
1977 Term, p. 2, sec. 1.411. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶18. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶36. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶27. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶54. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶30. 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶11. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶24. 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶18. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶20. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶56. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶19. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶17. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶35. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 
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 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 1-20, sec. 1.4245. 

 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 
(1993): 1992 Term, p. 1-32, sec. 1.6322. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-11, sec. 1.1621. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-7, sec. 1.1521. 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 6, sec. 1.4211. 

 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 
(1983): 1983 Term, p. 12, sec. 1.4211. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 7, sec. 1.4211. 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 7, sec. 1.4211. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 6, sec. 1.4211. 

 LaFournier v. State, 91 Wis. 2d 61, 280 N.W.2d 746 
(1979): 1978 Term, p. 5, sec. 1.411. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 5, sec. 1.411. 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶9. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶6. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶23. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶10. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶8. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶15. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶6. 

 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 
718, 736 N.W.2d 211, at ¶16. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶11. 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶7. 

 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 
831, 707 N.W.2d 565, at ¶13. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶9. 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶13. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶7. 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶10. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶10. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶6. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶8. 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶8. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶8-9. 

 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 
17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶9. 
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 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 
620 N.W.2d 225, 2000 Term WCA-108, at ¶10. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-9, sec. 1.16211. 

 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 
(Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 
(Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231. 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-6, sec. 1.2211. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-11, sec. 1.1621. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-11, sec. 1.1621. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212. 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-11, sec. 1.6111. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 6, sec. 1.4211. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 9, sec. 1.4211. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 7, sec. 1.4211. 

 State v. Monosso, 103 Wis. 2d 368, 308 N.W.2d 
891 (Ct. App. 1981): 1981 Term, p. 7, sec. 1.4211. 

 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 
(Ct. App. 1981): 1980 Term, p. 6, sec. 1.4213. 

 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 
(Ct. App. 1980): 1979 Term, p. 4, sec. 1.3511. 

 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 
(Ct. App. 1979): 1979 Term, p. 6, sec. 1.4211. 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 6, sec. 1.4211. 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 5, 
sec. 1.411. 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 5, sec. 1.411. 

 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 
(Ct. App. 1978): 1978 Term, p. 4, sec. 1.411. 

1.16212  Exceptions to warrant 
requirement in general 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶56. 

 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 
620 N.W.2d 225, 2000 Term WCA-108, at ¶11. 

1.16213  Not required for search 
conducted with consent 

 For cases dealing with this subject, see sec. 1.22. 

1.16214  Not required when 
evidence voluntarily 
produced 

1.16215  Warrant requirement 
applies not only to police 
officers, but also to other 
government agents 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 
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1.16216  Effect of ready availability 
of warrant by telephone on 
question whether warrant 
required 

 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411. 

1.16217  When packages, books, 
tapes and other items have 
been properly seized or 
otherwise lawfully 
obtained, and are in 
possession of police, 
warrant may be required 
for examination of them 

 For cases dealing with this subject, see sec. 1.672. 

1.16218  When luggage or other 
containers have been 
properly seized or 
otherwise lawfully 
obtained, and are in 
possession of police, 
warrant may be required 
for examination of their 
contents 

 For cases dealing with this subject, see sec. 
1.6717. 

1.1622  Need for warrant in "special 
needs," or other exceptional, 
situations 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶36. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶10. 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, 
sec. 42.4212. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

1.1623  Need for warrant may be 
excused when exigent 
circumstances exist 

 For cases dealing with this subject, see sec. 1.62. 

1.1624  When search warrant required 
to enter home to search for 
subject of arrest warrant 

 For cases dealing with this subject, see sec. 
1.16128. 

1.1625  Need for search warrant for 
particular types of searches 

 For cases dealing with whether a search warrant 
is needed to conduct a particular type of search, 
see that type of search in secs. 1.2, 1.6, and 1.7. 

1.163  When warrant required for seizure 
of evidence 

 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-13, sec. 1.621. 

1.2  Activities, Areas, And Articles Not Covered 
By Fourth Amendment Or Its State 
Counterpart 

1.21  Private Activity 

1.211  General principles 

1.2111  In general 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶21. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶14. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶12-14. 
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 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶12. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶10. 

1.2112  Staff members of state hospital 
are government actors subject 
to Fourth Amendment 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

1.2113  Law enforcement officer acting 
in private capacity is not 
subject to Fourth Amendment 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶15-18. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶11-22. 

1.2114  Standards for determining 
when law enforcement officer 
is acting in private capacity 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶15-18. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶11-22. 

1.212  Private search or seizure of 
property 

1.2121  General principles 

1.21211  In general 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

 Skinner v. Railway Labor Executives' Association, 
109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152. 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 12, sec. 1.4214. 

 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 
Term, p. 13, sec. 1.511. 

 Walter v. United States, 100 S. Ct. 2395 (1980): 
1979 Term, p. 6, sec. 1.4212. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶17-23. 

 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 
(1983): 1983 Term, p. 21, sec. 1.5111. 

 State v. Jenkins, 80 Wis. 2d 426, 259 N.W.2d 109 
(1977): 1977 Term, p. 5, sec. 1.54. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶14, 19. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶12-14. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶9-16. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶9-11. 

 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 
(Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7111. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 23, sec. 1.651. 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 10, 
sec. 1.64. 

1.21212  Private searches are not 
subject to Fourth 
Amendment because 
Fourth Amendment applies 
only to government action 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶17. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶14. 

1.21213  Mere presence of 
government official will 
not necessarily transform 
private search into 
government action 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶20. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶15. 
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1.21214  Determination whether 
search is private search or 
government search 
requires consideration of 
totality of circumstances 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶21. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶12. 

1.21215  Defendant has burden of 
proof on question whether 
search is private search or 
government search 

 For cases dealing with this subject, see sec. 
1.91291. 

1.21216  Defendant must prove that 
search was government 
search by preponderance of 
evidence 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶14. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶13. 

 For cases dealing with this subject, see sec. 
1.9136. 

1.21217  Turning private search into 
governmental search by 
government official's 
participation; search may 
be deemed government 
search when it is "joint 
venture" between private 
and government actors 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 12, sec. 1.4214. 

 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 
Term, p. 13, sec. 1.511. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶19-29. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶10. 

 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 
(Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7111. 

1.21218  Turning private search into 
governmental search 
because of governmental 
compulsion to perform 
search 

 Skinner v. Railway Labor Executives' Association, 
109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152. 

1.21219  Turning private search into 
government search because 
scope of police search 
exceeds that performed by 
private individual 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶20. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶9-16, 20. 

1.2122  General principles (cont'd) 

1.21221  After initial invasion of 
privacy by private action, 
additional invasion of 
privacy by government 
agent is unconstitutional 
only to degree it exceeds 
scope of private search 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶20. 

1.2123  Particular situations 

1.21231  Drawing of blood by 
medical personnel for 
purposes of diagnosis and 
treatment 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶28. 

 City of Muskego v. Godec, 167 Wis. 2d 536, 482 
N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311. 

1.21232  Administering laxative to 
person who has swallowed 
controlled substance to 
prevent overdose 
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 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶17-29. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶9-11. 

1.21233  Private shipping company 
employee's opening of 
sealed package delivered to 
company by individual 
customer 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶9-16. 

1.21234  Law enforcement officer 
opening letter from 
defendant that was 
misaddressed to officer's 
residence 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶11-22. 

1.21235  Off-duty police officer's 
examination of contents of 
computer memory stick 
provided by relative, when 
officer did not believe stick 
contained pictures of 
criminal conduct, as 
relative claimed 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶13-18. 

1.213  Private detention of person 

1.2131  In general 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶12-14. 

 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. 
App. 1990): 1990 Term, p. 34-2, sec. 34.3111. 

1.2132  When private party acting as 
agent of police 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 1-7, sec. 1.2151. 

1.22  Search Or Seizure, Or Entry Into 
Premises, With Consent 

1.221  General principles 

1.2211  In general 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶21. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶136. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶20-38. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶16. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶20. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶23. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶17-23. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶10. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶14. 

1.2212  Need not be verbal; may be in 
the form of gesture or conduct 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶37. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

1.2213  Consent is accepted exception 
to probable cause and warrant 
requirement 

1.22131  In general 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶136. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-9, sec. 1.2212. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 1-9, sec. 1.2212. 
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 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶15. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶6. 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶7. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶8. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶9. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶7. 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶24. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶17. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶10. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶6. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

1.22132  Third-party consent 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶15. 

 For cases dealing generally with third-party 
consent, see sec. 1.224. 

1.2214  Lawfully seized person (e.g., 
driver stopped for traffic 
violation) need not be advised 
that he is "free to go" before his 
consent to search may be 
deemed voluntary 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-7, sec. 1.2213. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶98. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶14. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

1.2215  Lawfully seized person (e.g., 
driver stopped for traffic 
violation) may, within 
reasonable time after seizure, 
be asked to consent to a search 
whose object is to uncover 
evidence of criminal or other 
activity that was not cause of 
initial seizure 

1.22151  In general 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶27. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶21-24. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶1-23. 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶23-
27. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶10-13. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶14-
19, 24. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

1.22152  Is asking for consent to 
search after seizure 
terminated permissible? 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶1-35. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶21-24. 
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 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶1-23. 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶9-12. 

 State v. Williams, 2001 WI App 249, 248 Wis. 2d 
361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶1-
20. 

1.22153  When lawfully stopped 
driver of vehicle, who is 
asked to consent to search 
of vehicle for evidence 
unrelated to cause of initial 
stop (e.g., drugs), refuses to 
give such consent, any 
further detention unrelated 
to cause of initial stop is 
impermissible 

 For cases dealing with this subject, see sec. 
1.52592. 

1.22154  In case of traffic stop, 
seizure becomes unlawful 
after traffic stop is 
concluded if stopped 
person remains seized after  
stop concluded and, 
therefore, any consent 
given after stop concluded, 
but while person remains 
seized, is invalid 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶11-12. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶12. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶21-24. 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶1-18. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶1-23. 

1.22155  For purposes of 
determining whether 
seizure continued after 
conclusion of traffic stop, 
key factor is whether 
officer returned driver's 
license or other official 
documents to driver 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶16. 

1.22156  If, during valid traffic stop, 
officer becomes aware of 
additional suspicious 
factors that are sufficient to 
give rise to articulable 
suspicion that person has 
committed or is 
committing offense or 
offenses separate and 
distinct from acts that 
prompted initial stop, stop 
may be extended and 
request during extension of 
stop for consent to search 
vehicle is permissible 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶13-15. 

1.2216  Reasonable suspicion is not 
prerequisite to seeking consent 
to enter home and/or 
surrounding area 

 For cases dealing with this subject, see sec. 
1.6416. 

1.2217  Opening door of residence in 
response to knock is not 
consent to enter 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶14, 23. 

1.222  Validity and sufficiency of consent 

1.2221  General principles 

1.22211  In general 

 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 
Term, p. 10, sec. 1.4215. 
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 Washington v. Chrisman, 102 S. Ct. 812 (1982): 
1981 Term, p. 13, sec. 1.5292. 

 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 
Term, p. 16, sec. 1.651. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶88-101. 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶19. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶54. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶29-42. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, 1.6232. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 22, sec. 1.5211. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 8, sec. 1.5212. 

 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 
(1978): 1977 Term, p. 5, sec. 1.55. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶16. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶1-21. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶17-23. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶14-
15. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶1-13. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-6, sec. 1.2211. 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311. 

 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 
(Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 
595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212. 

 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 
(Ct. App. 1983): 1983 Term, p. 22, sec. 1.5211. 

 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 
(Ct. App. 1983): 1982 Term, p. 14, sec. 1.5211. 

1.22212  Must be determined by 
considering totality of 
circumstances, not by 
applying bright-line rule 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-7, sec. 1.2213. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 
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 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶12. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

1.2222  Must be voluntary 

1.22221  In general 

 United States v. Drayton, 122 S. Ct. 2105 (2002), 
2001 Term USSC-27. 

 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 
1979 Term, p. 8, sec. 1.521. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶16. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶136. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶88-101. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶41. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 49, sec. 3.1139. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 25, sec. 1.642. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 22, sec. 1.5211. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶7. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶16-19. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶20. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶12, 14, 21. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶10-12. 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶9. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶17-23. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶14. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶52. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶1-13. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 
(Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212. 

 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 
(Ct. App. 1983): 1982 Term, p. 14, sec. 1.5211. 

1.22222  Does not require 
knowledge of right to 
refuse consent 
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 For cases dealing with this subject, see sec. 
1.2223. 

1.22223  Lawfully seized person 
(e.g., driver stopped for 
traffic violation) need not 
be advised that he is "free 
to go" before his consent to 
search may be deemed 
voluntary 

 For cases dealing with this subject, see sec. 
1.2214. 

1.22224  Consent granted only in 
acquiescence to unlawful 
assertion of authority is not 
voluntary 

 For cases dealing with this subject, see sec. 
1.2226. 

1.22225  Initial refusal to permit 
search when asked 
militates against finding of 
voluntariness 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶10. 

1.22226  Effect of threat to get 
warrant 

 For cases dealing with this subject, see sec. 
1.22296. 

1.22227  Consent not involuntary 
because police fail to 
inform defendant of all 
crimes which they suspect 
defendant has committed 
and/or of which they are 
searching for evidence 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶11-12. 

1.22228  In making voluntariness 
determination, must 
consider totality of 
circumstances 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶8. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶17. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶12. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶10. 

1.22229  Effect of deceit or trickery 

 For cases dealing with this subject, see sec. 
1.2225. 

1.2223  Must be voluntary (cont'd) 

1.22231  Defendant's cooperation 
with police is 
consideration in evaluating 
voluntariness of consent 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶18. 

1.22232  Fact that person giving 
consent was in custody 
does not alone demonstrate 
that consent was 
involuntary 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶1-14. 

1.22233  Sufficiency of evidence to 
show consent was 
voluntary in particular 
cases 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶14. 

1.2224  Effect of deceit or trickery 

1.22241  In general 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 25, sec. 1.642. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 22, sec. 1.5211. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶1-21. 
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 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶1-15. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 27, sec. 1.642. 

 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 
(Ct. App. 1983): 1983 Term, p. 22, sec. 1.5211. 

1.22242  Undercover officers may 
obtain consent through 
deceit and concealment of 
identity 

 For cases dealing with this subject, see sec. 
1.22293. 

1.22243  By displaying subpoena 
that did not authorize 
search or seizure to 
defendant, which leads 
defendant to believe that 
he or she has no choice but 
to acquiesce in search 
and/or search 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶1-21. 

1.2225  Effect of claim of authority; 
consent granted only in 
acquiescence to unlawful 
assertion of authority is invalid 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶16-19. 

1.22251  In general 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 Lo-Ji Sales, Inc. v. New York, 99 S. Ct. 2319 (1979): 
1978 Term, p. 7, sec. 1.51. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶18. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶19. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶8, 10-11. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 
(Ct. App. 1984): 1984 Term, p. 12, sec. 1.5212. 

1.22252  Display to defendant of 
subpoena that did not 
authorize search or seizure, 
which leads defendant to 
believe that officers are 
authorized to conduct 
search and/or seizure, 
renders consent to search 
invalid 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶1-21. 

1.2226  Knowledge of right to refuse 
consent not required 

1.22261  In general 

 United States v. Drayton, 122 S. Ct. 2105 (2002), 
2001 Term USSC-27. 

 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 
Term, p. 28, sec. 1.652. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶98. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 22, sec. 1.5211. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 8, sec. 1.5212. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶12. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶20. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 
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 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 
(Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 8, 
sec. 1.521. 

1.22262  But failure to inform 
defendant of right to refuse 
consent weighs against 
determination of voluntary 
consent 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶98, 100. 

1.22263  In context of encounter 
with passenger on bus 

 For cases dealing with this subject, see sec. 
1.2463. 

1.2227  Relationship of right to silence 
to validity of consent 

1.22271  Consent not invalid 
because consent secured 
after invocation of right to 
silence 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 49, sec. 3.1139. 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311. 

1.22272  Miranda warnings 
regarding right to silence 
not required before 
defendant gives consent to 
search because consent is 
not testimonial or 
communicative statement 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

1.2228  Other principles 

1.22281  Need not be verbal; may be 
in the form of gesture or 
conduct 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

1.22282  Effect of illegal arrest or 
other seizure of the person 
on validity and sufficiency 
of consent 

 For cases dealing with this subject, see sec. 
1.8324. 

1.22283  Validity of consent to 
search that is obtained by 
conditioning benefit (e.g., 
placement on probation) 
on giving consent 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

1.22284  Fact that person giving 
consent was in custody 
does not alone demonstrate 
that consent was 
involuntary or otherwise 
vitiate consent, so long as 
custody was lawful 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶1-14. 

1.2229  Other principles (cont'd) 

1.22291  Consent by acceptance of 
permit or license 
conditioned on grant of 
inspection rights to state 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 
(Ct. App. 1981): 1980 Term, p. 6, sec. 1.4213. 

1.22292  Mere acquiescence is not 
consent 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶23. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-9, sec. 1.2216. 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 
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 For cases dealing with the validity of consent 
granted only in acquiescence to an unlawful 
assertion of authority, see sec. 1.2226. 

1.22293  Undercover officers may 
obtain consent through 
deceit and concealment of 
identity 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

1.22294  Lawfully seized person 
(e.g., driver stopped for 
traffic violation) need not 
be advised that he is "free 
to go" before his consent to 
search may be deemed 
voluntary 

 For cases dealing with this subject, see sec. 
1.2214. 

1.22295  Lawfully seized person 
(e.g., driver stopped for 
traffic violation) may, 
within reasonable time 
after seizure, be asked to 
consent to a search whose 
object is to uncover 
evidence of criminal or 
other activity that was not 
cause of initial seizure 

 For cases dealing with this subject, see sec. 
1.2215. 

1.22296  Effect of threat to get 
warrant 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶54. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.22297  Effect of officer's claim that 
they could and would 
remain on premises until 
warrant obtained 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.22298  Effect of presence of two 
officers on either side of 
car when driver of car 
asked to consent to search 
of it 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

1.22299  Consent will not justify 
search if consent was 
obtained by exploitation of 
prior illegal entry 

 For cases dealing with this subject, see sec. 
1.8354. 

1.223  Scope of consent and of search 
conducted pursuant to it 

1.2231  In general 

 Florida v. Jimeno, 111 S. Ct. 1801 (1991): 1990 
Term, p. 1-11, sec. 1.2213. 

 Walter v. United States, 100 S. Ct. 2395 (1980): 
1979 Term, p. 8, sec. 1.521. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶29-42. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 25, sec. 1.642. 

 State v. Douglas, 123 Wis. 2d 13, 365 N.W.2d 580 
(1985): 1984 Term, p. 12, sec. 1.5212. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 7, sec. 1.51. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶13-14, 16. 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶1-15. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶30. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶9, 11. 

 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 
(Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7211. 
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 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 27, sec. 1.642. 

1.2232  Consent to enter home is not 
necessarily consent to enter all 
areas of home 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732. 

 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 
526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241. 

1.2233  Unlimited consent to search car 
extends to closed but unlocked 
containers in it 

 Florida v. Jimeno, 111 S. Ct. 1801 (1991): 1990 
Term, p. 1-11, sec. 1.2213. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶38-40. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶45. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶31. 

 State v. Johnson, 187 Wis. 2d 237, 522 N.W.2d 588 
(Ct. App. 1994): 1994 Term, p. 1-7, sec. 1.2341. 

1.2234  Driver's consent to search of 
vehicle extends to passenger's 
jacket left in vehicle at time of 
search 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶18-43. 

1.2235  Consent to search particular 
place (e.g., car) for particular 
object does not permit search of 
that place for other objects 

 State v. Johnson, 187 Wis. 2d 237, 522 N.W.2d 588 
(Ct. App. 1994): 1994 Term, p. 1-7, sec. 1.2341. 

1.2236  Consent to undercover officer 
to enter home is not necessarily 
consent to other officers to 
enter 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

1.2237  Consent to undercover officer 
to enter home permits 
undercover officer to summon 
other police officers to assist in 
arrest, search or seizure that 
undercover officer could have 
performed 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

1.2238  Consent to strip search does not 
extend to visual body cavity 
search 

 For cases dealing with this subject, see sec. 
1.6353. 

1.2239  Other matters 

1.22391  Consent to search 
residence in defendant's 
presence not violated by 
asking defendant's son, 
outside of defendant's 
presence, whether there are 
guns in residence 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶1-15. 

1.22392  Driver's consent to search 
vehicle does not authorize 
search of passengers in 
vehicle 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶20. 

1.22393  Scope of consent of third 
party who consents to 
search of premises 

 For cases dealing with this subject, see sec. 
1.2246. 

1.224  Consent by third party 

1.2241  Authority of third party to 
consent 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 
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 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 
Term, p. 1-7, sec. 1.2212. 

 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 
Term, p. 10, sec. 1.4215. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶122-156. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶22-38. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶19-20, 31-33. 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-13, sec. 1.2231. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶39. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶15, 18. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶17. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 
(Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231. 

 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 
(Ct. App. 1978): 1978 Term, p. 7, sec. 1.51. 

1.2242  Consent by third party valid if 
police reasonably believe third 
party possesses authority to 
consent, even if he does not 
(i.e., if third party has 
"apparent authority" to 
consent) 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 
Term, p. 1-7, sec. 1.2212. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶122-156. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶25-38. 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-4, sec. 1.1222. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶39. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶13, 16. 

 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 
(Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231. 

1.2243  Consent by third party is 
invalid as to occupant of 
premises who is present and 
does not consent to search; 
warrantless search of shared 
dwelling for evidence, over 
express refusal of consent by 
physically present resident, 
cannot be justified as 
reasonable as to him on basis 
of consent given to police by 
another resident 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶23. 

 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 
(Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231. 

1.2244  When consent to search 
property is given by third party 
(e.g., landlord) in presence of 
person (e.g., tenant) who has 
exclusive possession of 
property (e.g. premises 
occupied by tenant), and that 
person does not object, police 
may reasonably believe that 
third party has authority to 
consent to search of property 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶1-24. 

1.2245  Consent by particular parties 
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1.22451  Consent by landlord to 
search of premises 
occupied by tenant 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-4, sec. 1.1222. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶1-24. 

1.22452  Consent by parent to 
search of premises 
occupied by child and/or 
child's spouse 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶18. 

 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 
(Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231. 

1.22453  Consent by spouse to 
search of premises jointly 
occupied by both spouses 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-11, sec. 1.2234. 

1.22454  Consent by child to entry 
of premises occupied by 
parents 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶22-38. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶16-
21. 

1.22455  Consent by child to search 
of premises occupied by 
parents 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

1.22456  Consent by hotel manager 
to search of guest's room 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

1.22457  Consent by hotel staff to 
search of guest's room 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

1.22458  Consent by overnight guest 
on premises to search of 
premises 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶41. 

1.22459  Consent by co-occupant of 
motel room to search of 
motel room 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶39-43. 

1.2246  Scope of authority of third 
party to consent to search of 
premises and scope of consent 
given 

1.22461  When defendant 
challenges scope of search 
of premises conducted 
with third-party consent, 
threshold question is 
whether third party had 
actual or apparent 
authority to consent to 
search of particular area of, 
or thing on, premises 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶46-47. 

1.22462  Consent of co-occupant of 
motel room to search of 
motel room does not 
permit search of safe for 
which defendant has key 
and which is in room, 
absence showing that co-
occupant had actual or 
apparent authority over 
safe 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶44-47. 

1.2247  Other matters 
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1.22471  Burden and standard of 
proof with respect to 
question whether search 
and seizure falls within 
third-party consent 
exception to warrant 
requirement 

 For cases dealing with this subject, see secs. 
1.91272 and 1.91332. 

1.225  Other matters 

1.2251  Doctrine of "consent once 
removed," which permits 
warrantless entry by police 
officers into home when 
consent to enter has already 
been granted to undercover 
officer or informant who has 
observed contraband in plain 
view 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

1.2252  Consent by out-of-state 
probationer to searches 
conducted by Wisconsin 
probation authorities 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

1.2253  Revocation of consent 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.2254  Reasonable suspicion is not 
prerequisite to seeking consent 
to enter home and/or 
surrounding area 

 For cases dealing with this subject, see sec. 
1.6416. 

1.226  Related matters 

1.2261  Consensual encounter 

 For cases dealing with this subject, see sec. 1.246. 

1.2262  Voluntary appearance at police 
station 

 For cases dealing with this subject, see sec. 1.247. 

1.23  Ordinary Sensory Perception (Plain 
Sight, Smell, Touch, And Hearing) 

1.231  General principles 

1.2311  In general 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-7, sec. 1.2311. 

 California v. Greenwood, 108 S. Ct. 1625 (1988): 
1987 Term, p. 1-5, sec. 1.156. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶10. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶13. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 
546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111. 

 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, 
sec. 1.8311. 

1.2312  Plain sight 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-7, sec. 1.2311. 

 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 
Term, p. 1, sec. 1.1282. 

 California v. Ciraolo, 106 S. Ct. 1809 (1986): 1985 
Term, p. 2, sec. 1.127. 

 Weber v. City of Cedarburg, 129 Wis. 2d 57, 384 
N.W.2d 333 (1986): 1985 Term, p. 18, sec. 1.652. 
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 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 9, sec. 1.5262. 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶10. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141. 

 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 
(Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616. 

 For cases dealing with the viewing and 
examination of the exterior and interior of an 
automobile, see secs. 1.6682 and 1.6683. 

1.2313  Plain smell 

1.23131  In general 

 United States v. Johns, 105 S. Ct. 881 (1985): 1984 
Term, p. 16, sec. 1.5243. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

1.23132  Use of trained dog to sniff 

 For cases dealing with this subject, see sec. 1.243. 

1.2314  Plain touch or feel 

1.23141  In general 

 Bond v. United States, 120 S. Ct. 1462 (2000): 1999 
Term, p. 1-70, sec. 1.6712. 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶10. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 12.5261. 

1.23142  Physical manipulation of 
carry-on bag in overhead 
storage space 

 For cases dealing with this subject, see sec. 
1.6716. 

1.2315  Plain hearing 

1.23151  In general 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

1.23152  Permits use of one-party 
consent recordings 
obtained during drug 
investigation in 
prosecution for other 
crimes inadvertently 
captured on recordings 

 For cases dealing with this subject, see sec. 
5.11272. 

1.232  Seizing items in plain sight, etc.: 
the plain view doctrine 

 For cases dealing with this subject, see sec. 1.68. 

1.233  Enhancement of natural senses 

1.2331  Flashlight or other means of 
illumination 

 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 
Term, p. 13, sec. 1.511. 

 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 27, sec. 1.77. 

 For cases dealing with the examination of the 
interior of a vehicle by shining a flashlight into it, 
see sec. 1.66832. 

1.2332  Optical enhancement by use of 
binoculars, telescope, etc. 

 Dow Chemical Co. v. United States, 106 S. Ct. 1819 
(1986): 1985 Term, p. 1, sec. 1.126. 
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 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 27, sec. 1.77. 

 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 
(Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141. 

1.2333  Electronic tracking devices 

 For cases dealing with this subject, see sec. 5.12. 

1.2334  Use of trained dog to sniff 

 For cases dealing with this subject, see sec. 1.243. 

1.2335  Use of infrared sensing device 
to detect heat 

 For cases dealing with this subject, see sec. 
1.2495. 

1.234  Scope of scrutiny permitted 

1.2341  Cursory inspection of item in 
plain sight 

1.23411  In general 

 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 
Term, p. 1, sec. 1.1282. 

1.23412  To ascertain serial number 
or other identification 
marks 

 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 
Term, p. 1, sec. 1.1282. 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 18, sec. 1.4272. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

 For cases dealing with recording serial numbers 
or other identification marks, see sec. 1.2491. 

1.2342  Moving item in plain sight to 
see nonvisible part 

1.23421  In general 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-8, sec. 1.2343 and p. 1-30, sec. 
1.5262. 

 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 
Term, p. 1, sec. 1.1282. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶38-39. 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶10. 

1.23422  To ascertain serial number 
or other identification 
marks 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-8, sec. 1.2343. 

 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 
Term, p. 1, sec. 1.1282. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶38-39. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-12, sec. 1.2341. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-4, sec. 1.1222. 

 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 
156 (Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1222. 

 For cases dealing with recording serial numbers 
and other identification marks, see sec. 1.2491. 

1.2343  Manipulating (e.g., by 
squeezing, shaking, etc.) 
container (e.g., plastic baggie, 
film canister, etc.) to determine 
contents 

1.23431  In general 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 State v. Johnson, 187 Wis. 2d 237, 522 N.W.2d 588 
(Ct. App. 1994): 1994 Term, p. 1-7, sec. 1.2341. 

1.23432  Physical manipulation of 
carry-on bag in overhead 
storage space 
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 For cases dealing with this subject, see sec. 
1.6716. 

1.2344  Examining or purchase of item 
held out for sale 

1.23441  In general 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶12. 

 For cases dealing with the entry into business 
premises to examine or purchase item held out for 
sale, see sec. 1.2522. 

 For cases dealing with the seizure of items in the 
sales area of a store, see sec. 1.6791. 

1.23442  Examination and purchase 
of obscene materials in 
public bookstore 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 3, sec. 1.1351. 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶12. 

1.2345  Ascertainment of VIN 

1.23451  By examination from 
outside vehicle 

 For cases dealing with this subject, see sec. 
1.66811. 

1.23452  By entry into vehicle 

 For cases dealing with this subject, see sec. 
1.66812. 

1.235  Other matters 

1.2351  Viewing items in curtilage, but 
in plain sight from neighboring 
lands 

 For cases dealing with this subject, see sec. 
1.6442. 

1.2352  Viewing person's public 
movements and relationships 

 For cases dealing with this subject, see sec. 
1.2421. 

1.2353  Looking into building from 
area outside curtilage 

 For cases dealing with this subject, see sec. 
1.6481. 

1.2354  Police do not exceed scope of 
search authorized by warrant 
simply by photographing items 
in plain view 

 For cases dealing with this subject, see sec. 
1.42639. 

1.24  Other Activities 

1.241  Pen registers and mail covers 

1.2411  Pen registers 

 For cases dealing with this subject, see sec. 5.13. 

1.2412  Mail covers 

1.242  Surveillance of person's public 
movements and relationships 

1.2421  By personal surveillance 

1.24211  Of private citizen 

 United States v. Knotts, 103 S. Ct. 1081 (1983): 
1982 Term, p. 26, sec. 1.75. 

 Weber v. City of Cedarburg, 129 Wis. 2d 57, 384 
N.W.2d 333 (1986): 1985 Term, p. 18, sec. 1.652. 

 Weber v. City of Cedarburg, 125 Wis. 2d 22, 370 
N.W.2d 791 (Ct. App. 1985): 1984 Term, p. 30, sec. 
1.659B. 

1.24212  Of arrestee 

 Washington v. Chrisman, 102 S. Ct. 812 (1982): 
1981 Term, p. 13, sec. 1.5292. 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 

 For cases dealing with surveillance of an 
arrestee's nonpublic movements, see sec. 1.7771. 

1.24213  Of nonarrested suspect 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 
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 For cases dealing with surveillance of the 
nonpublic movements of a nonarrested suspect, 
see sec. 1.7772. 

1.2422  By installation and monitoring 
of electronic tracking devices 

 For cases dealing with this subject, see sec. 5.12. 

1.243  Use of trained canine nose (dog 
sniff) 

1.2431  In general 

 Illinois v. Caballes, 125 S. Ct. 834 (2005). 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 9, sec. 1.3731. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶13-24. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶1-15. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 
(Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246. 

1.2432  Related matters 

1.24321  Sufficiency of alert by 
trained canine to provide 
probable cause for search 

 For cases dealing with this subject, see sec. 
1.32594. 

1.24322  Extension of duration of 
traffic stop to permit dog 
sniff 

 For cases dealing with this subject, see sec. 
1.52536. 

1.244  Installation and monitoring of 
electronic tracking devices 

 For cases dealing with this subject, see sec. 5.12. 

1.245  Aerial surveillance 

1.2451  In general 

 Florida v. Riley, 109 S. Ct. 693 (1989): 1988 Term, 
p. 1-8, sec. 1.2252. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

1.2452  Of open areas of industrial 
complex, employing precision 
aerial mapping cameras 

 Dow Chemical Co. v. United States, 106 S. Ct. 1819 
(1986): 1985 Term, p. 1, sec. 1.126. 

1.2453  Of backyard and other areas 
surrounding private residence 

 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 
Term USSC-22. 

 Florida v. Riley, 109 S. Ct. 693 (1989): 1988 Term, 
p. 1-8, sec. 1.2252. 

 California v. Greenwood, 108 S. Ct. 1625 (1988): 
1987 Term, p. 1-5, sec. 1.1571. 

 California v. Ciraolo, 106 S. Ct. 1809 (1986): 1985 
Term, p. 2, sec. 1.127. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 
(Ct. App. 1985): 1984 Term, p. 24, sec. 1.635. 

1.246  Consensual encounter (e.g., 
approaching individual on street or 
in other public place, asking him if 
he is willing to answer questions, 
or putting questions to him if he is 
willing to listen) 

1.2461  General principles 

1.24611  In general 

 Illinois v. Lidster, 124 S. Ct. 885 (2004). 

 United States v. Drayton, 122 S. Ct. 2105 (2002), 
2001 Term USSC-27. 

 Florida v. Bostick, 111 S. Ct. 2382 (1991): 1990 
Term, p. 1-12, sec. 1.2412. 
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 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 
Term, p. 28, sec. 1.652. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 Reid v. Georgia, 100 S. Ct. 2752 (1980): 1979 Term, 
p. 4, sec. 1.3541. 

 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 
1979 Term, p. 1, sec. 1.133. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶18. 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶10. 

 State v. Williams, 2001 WI App 249, 248 Wis. 2d 
361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶11-
20. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, 1.2214. 

 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 
(Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241. 

 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 
411 (Ct. App. 1987): 1987 Term, p. 1-6, sec. 1.2151. 

1.24612  Officer's display of official 
paraphernalia (e.g., badge, 
uniform, gun, etc.) does not 
turn consensual encounter 
into seizure 

 United States v. Drayton, 122 S. Ct. 2105 (2002), 
2001 Term USSC-27. 

1.2462  "Factory survey" conducted by 
INS 

 Florida v. Bostick, 111 S. Ct. 2382 (1991): 1990 
Term, p. 1-12, sec. 1.2412. 

 Immigration & Naturalization Service v. Delgado, 
104 S. Ct. 1758 (1984): 1983 Term, p. 3, sec. 1.1391. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶35. 

1.2463  Encounter with passenger on 
bus 

1.24631  In general 

 United States v. Drayton, 122 S. Ct. 2105 (2002), 
2001 Term USSC-27. 

 Florida v. Bostick, 111 S. Ct. 2382 (1991): 1990 
Term, p. 1-12, sec. 1.2412. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶35. 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶24-25. 

1.24632  Not necessary to inform 
passenger of right to refuse 
consent in order to obtain 
valid consent to search 
from passenger 

 United States v. Drayton, 122 S. Ct. 2105 (2002), 
2001 Term USSC-27. 

1.2464  Effect of questioning by police 
during encounter 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶22. 

1.2465  Asking person, after officer 
completes traffic stop, for 
consent to search of vehicle 

1.24651  If stopped person is no 
longer seized after 
completion of traffic stop, 
consent is valid 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶1-35. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶21-24. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶1-23. 

 State v. Williams, 2001 WI App 249, 248 Wis. 2d 
361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶10-
20. 

1.24652  But if seizure continues 
after completion of traffic 
stop, seizure becomes 
invalid and consent given 
during continued seizure is 
invalid 
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 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶11-12. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶21-24. 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶1-18. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶1-23. 

1.24653  For purposes of 
determining whether 
seizure continued after 
completion of traffic stop, 
key factor is whether 
officer returned driver's 
license or other official 
documents to driver 

 For cases dealing with this subject, see sec. 
1.22155. 

1.247  Voluntary accompaniment of police 
to, or appearance at, police station 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 1-6, sec. 1.2121. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 1, sec. 1.111. 

 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 
(Ct. App. 1984): 1983 Term, p. 1, sec. 1.115. 

 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 
(Ct. App. 1983): 1983 Term, p. 1, sec. 1.115. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 1, sec. 1.115. 

1.248  Other activities 

1.2481  Investigatory or other pursuit; 
pursuit without apprehension 

1.24811  In general 

 County of Sacramento v. Lewis, 118 S. Ct. 1708 
(1998): 1997 Term, p. 1-11, sec. 1.241. 

 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 
Term, p. 1-30, sec. 1.592. 

 Michigan v. Chesternut, 108 S. Ct. 1975 (1988): 
1987 Term, p. 1-5, sec. 1.213. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶36. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶30-
33. 

 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶13, 18. 

 State v. Young, 2004 WI App 227, 277 Wis. 2d 
715, 690 N.W.2d 866, at ¶1-27. 

1.24812  Related matter:  police 
officer's attempt to 
terminate dangerous high-
speed car chase that 
threatens lives of innocent 
bystanders does not violate 
Fourth Amendment, even 
when it places fleeing 
motorist at risk of serious 
injury or death 

 For cases dealing with this subject, see sec. 
1.95145. 

1.2482  Police questioning 

1.24821  In course of consensual 
encounter 

 For cases dealing with this subject, see sec. 
1.2464. 

1.24822  During seizure of person 
that has been made for 
some purpose unrelated to 
subject matter of 
questioning 

 Muehler v. Mena, 125 S. Ct. 1465 (2005). 

 For cases dealing specifically with whether a 
lawfully stopped person may be asked questions 
relating to criminal or other activity that was not 
cause of initial stop, see sec. 1.5258. 

1.249  Other activities 
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1.2491  Recording serial numbers and 
other identification marks 

 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 
Term, p. 1, sec. 1.1282. 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 18, sec. 1.4272. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

 For cases dealing with ascertaining serial 
numbers and other identification marks, see secs. 
1.23412 and 1.23422. 

1.2492  Stop of automobile in which 
person riding as a passenger 

 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

1.2493  Monitoring and recording TDD 
(telecommunications device to 
the deaf) communications 

 For cases dealing with this subject, see sec. 
1.6975. 

1.2494  Playing unmarked audio 
cassette tape found in unlocked 
automobile's cassette player 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

1.2495  Use of infrared sensing (i.e., 
thermal-imaging) device to 
detect heat 

1.24951  In general 

 Illinois v. Caballes, 125 S. Ct. 834 (2005). 

 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 
Term USSC-22. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶9-16. 

 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 
(Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246. 

1.24952  When officers relied, in 
objective good faith, upon 
Wisconsin Court of 
Appeals' holding that use 
of infrared sensing device 
to detect heat emanating 
from building is not 
search, prior to United 
States Supreme Court's 
overruling that holding, 
use of infrared sensing 
device to detect heat 
emanating from building 
provides no grounds for 
suppression of evidence 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶9-16. 

1.2496  Undercover officer's purchase 
of contraband from willing 
seller 

 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 
(Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231. 

1.2497  Entry into business premises to 
examine and purchase items 
held out for sale 

 For cases dealing with this subject, see sec. 
1.2522. 

 For cases dealing with the examination or 
purchase of an item held out for sale, see sec. 
1.2344. 

1.2498  Entry onto business property 
open to public for health and 
safety inspection 

 For cases dealing with this subject, see sec. 
1.2523. 

 For cases dealing with health and safety 
inspections of business premises, including those 
portions of the premises not held open to the 
public, see sec. 1.7423. 

1.2499  Other activities 

1.24991  Asking person, after officer 
completes traffic stop, for 
consent to search of vehicle 
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 For cases dealing with this subject, see sec. 
1.2465. 

1.24992  Questioning by police 
during consensual 
encounter 

 For cases dealing with this subject, see sec. 
1.2464. 

1.24993  Performance of field test 
for controlled substance 

 For cases dealing with this subject, see sec. 1.695. 

1.24994  Searches of inmate mail 

 For cases dealing with this subject, see sec. 
1.7635. 

1.24995  Asking person on premises 
if certain item is on 
premises 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶11. 

1.25  Common And Public Areas 

1.251  Common and public areas of 
buildings and their surroundings 

1.2511  Driveways, walks, and 
passageways 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶14. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 
(Ct. App. 1985): 1985 Term, p. 13, sec. 1.632. 

1.2512  Halls and stairways leading to 
units in apartment building or 
other multi-unit residential 
premises 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶119-121. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶24-
44. 

1.2513  Common basement area in 
apartment building or other 
multi-unit residential premises 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶1-
20. 

1.2514  Porch of private residence 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

1.2515  Motel parking lot 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

1.2516  Area surrounding commercial 
building 

 For cases dealing with this subject, see sec. 
1.6516. 

1.252  Public areas of businesses 

1.2521  In general 

 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 
1983 Term, p. 13, sec. 1.4217. 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶11-
13. 

1.2522  Entry into business premises to 
examine and purchase items 
held out for sale 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 2, sec. 1.1261. 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶11-
13. 

 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 
(Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231. 

 For cases dealing with examining or purchase of 
items held out for sale, see sec. 1.2344. 
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1.2523  Entry onto business property 
open to public for health and 
safety inspection 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶11-
18. 

 For cases dealing with health and safety 
inspections of business premises, including those 
portions of the premises not held open to the 
public, see sec. 1.7423. 

1.253  Public roads and highways 

 United States v. Knotts, 103 S. Ct. 1081 (1983): 
1982 Term, p. 26, sec. 1.75. 

1.254  Other common and public areas 

1.26  Open Fields 

1.261  In general 

 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 
Term, p. 13, sec. 1.511. 

 Dow Chemical Co. v. United States, 106 S. Ct. 1819 
(1986): 1985 Term, p. 1, sec. 1.126. 

 Oliver v. United States, 104 S. Ct. 1735 (1984): 1983 
Term, p. 21, sec. 1.512. 

 United States v. Knotts, 103 S. Ct. 1081 (1983): 
1982 Term, p. 26, sec. 1.75. 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421. 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶15. 

 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 
(Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141. 

 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 
(Ct. App. 1985): 1984 Term, p. 24, sec. 1.635. 

 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 
(Ct. App. 1978): 1978 Term, p. 8, sec. 1.52. 

1.262  Curtilage 

 For cases dealing with this subject, see sec. 1.644. 

1.27  Other Areas 

1.271  Jail cells 

 For cases dealing with this subject, see sec. 
1.7633. 

1.272  Property owned by a nonresident 
alien and located in a foreign 
country 

 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 
(1990): 1989 Term, p. 1-8, sec. 1.271. 

1.28  Abandoned Property 

1.281  General principles 

1.2811  In general 

 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, 
p. 1-24, sec. 1.6114. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶22. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

1.2812  Effect of abandonment of 
property in response to illegal 
police activity (e.g., impending 
illegal frisk) 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶20-25. 

1.282  Premises 

1.283  Things 

1.2831  Garbage 

1.28311  In general 

 California v. Greenwood, 108 S. Ct. 1625 (1988): 
1987 Term, p. 1-2, sec. 1.143. 

 California v. Rooney, 107 S. Ct. 2852 (1987): 1986 
Term, p. 208, sec. 10.8812. 
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 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 25, sec. 1.642. 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶13-22. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶2. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 
(Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 27, sec. 1.642. 

1.28312  Garbage in dumpster 
outside commercial 
building 

 For cases dealing with this subject, see sec. 
1.6517. 

1.28313  Garbage in dumpster at 
rear of apartment building 
property 

 For cases dealing with this subject, see sec. 
1.6452. 

1.2832  Items discarded by suspect 

 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, 
p. 1-24, sec. 1.6114. 

1.2833  Automobile left behind by 
suspect fleeing police 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

1.2834  Disbarred attorney's client files 
that have been turned over to 
third party 

 For cases dealing with this subject, see sec. 
1.2912. 

1.2835  Other things 

 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 
(Ct. App. 1985): 1985 Term, p. 13, sec. 1.632. 

1.29  Other Articles 

1.291  Records and other material in 
possession of third party 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶12. 

1.2911  In general 

 United States v. Payner, 100 S. Ct. 2439 (1980): 
1979 Term, p. 12, sec. 1.642. 

 Smith v. Maryland, 99 S. Ct. 2577 (1979): 1978 
Term, p. 10, sec. 1.67. 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 6, sec. 1.62. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 15, sec. 1.641. 

 State v. Gilbertson, 95 Wis. 2d 102, 288 N.W.2d 
877 (Ct. App. 1980): 1979 Term, p. 12, sec. 1.642. 

1.2912  Disbarred attorney's client files 
that have been turned over to 
third party 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

1.292  Oral communications 

1.2921  Communication voluntarily 
confided to third party who 
reveals it 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 27, sec. 1.644. 

 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 
Term, p. 12, sec. 1.645. 

1.2922  Conversations exposed to third 
parties 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

1.293  Vehicle Identification Number 
(VIN) 
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 For cases dealing with this subject, see sec. 
1.6681. 

1.294  Property owned by a nonresident 
alien and located in a foreign 
country 

 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 
(1990): 1989 Term, p. 1-8, sec. 1.271. 

1.295  TDD (telecommunications device 
to the deaf) communications 

 For cases dealing with this subject, see sec. 
1.6975. 

1.296  Unmarked audio cassette tape 
found in unlocked automobile's 
cassette player 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

1.297  Dumpster outside commercial 
building 

 For cases dealing with this subject, see sec. 
1.6517. 

1.298  Bank records 

 For cases dealing with this subject, see sec. 
1.6782. 

1.299  Other articles 

1.2991  Documents left on bench, and 
exposed to public view, in halls 
of courthouse 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶1-12. 

1.2992  Letter or package sent by 
unknown person to fictitious 
person at address that was 
vacant 

 For cases dealing with this subject, see sec. 
1.67452. 

1.2993  Letters and sealed packages 
addressed to third party, but 
intended to be ultimately 
delivered to defendant 

 For cases dealing with this subject, see sec. 
1.6746. 

1.3  Probable Cause For Arrest, Search, Or 
Seizure 

1.31  Probable Cause For Arrest Or Other 
Seizure Of The Person Requiring 
Probable Cause 

1.311  Test for probable cause 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

 Maryland v. Pringle, 124 S. Ct. 795 (2003). 

 Hunter v. Bryant, 112 S. Ct. 534 (1991): 1991 
Term, p. 47-4, sec. 47.621. 

 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 
Term, p. 2, sec. 1.31. 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶19-20. 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶14. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶22. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶36. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶18. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35-2, sec. 35.4312. 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 35-1, sec. 35.4111. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 
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 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 211, sec. 13.681. 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 4, sec. 1.311. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 6, sec. 1.311. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 4, sec. 1.311. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 1, sec. 1.311. 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 2, sec. 1.311. 

 Hills v. State, 93 Wis. 2d 139, 286 N.W.2d 356 
(1980): 1979 Term, p. 2, sec. 1.311. 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶11, 14. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶11. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶24. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶15-22. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶11-12. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶8. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 
(Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 
(Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-12, sec. 1.3171. 

 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 
(Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. 
App. 1990): 1990 Term, p. 34-2, sec. 34.3111. 

 County of Dane v. Sharpee, 154 Wis. 2d 515, 453 
N.W.2d 508 (Ct. App. 1990): 1989 Term, p. 1-9, sec. 
1.311. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 1-9, sec. 1.311. 

 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 
185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 
4, sec. 1.311. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 6, sec. 1.311. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 4, sec. 1.311. 

 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 
(Ct. App. 1981): 1980 Term, p. 1, sec. 1.311. 

1.312  Based on information supplied by 
third parties 
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1.3121  Probable cause may be based 
on information supplied by 
third parties, i.e., hearsay 
information 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶12. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶9. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

1.3122  Determining when information 
supplied by third parties 
provides probable cause 

 For cases dealing with this subject, see sec. 1.33. 

1.313  Not dependent on good faith, or 
subjective belief or intent, of 
arresting officer 

 For cases dealing with this subject, see sec. 1.34. 

1.314  Determined by considering 
collective information possessed by 
police agency 

 For cases dealing with this subject, see sec. 1.35. 

1.315  Particular factors giving rise to, or 
supporting finding of, probable 
cause 

1.3151  Flight 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 4, sec. 1.3161. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 2, sec. 1.3151. 

1.3152  Threatening gesture 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 2, sec. 1.3152. 

1.3153  Association with one suspected 
of, or engaged in, criminal 
activity 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, 2, sec. 1.3153. 

 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 
(Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172. 

1.3154  Smell and/or sight of burning 
marijuana 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 
(Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.3155  Smell or odor of marijuana 
emanating from vehicle of 
which arrestee is occupant 

1.31551  When arrestee is only 
occupant 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 
(Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122. 

1.31552  When arrestee is one of 
many occupants 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

1.3156  Presence of controlled 
substance in vehicle in which 
arrestee is occupant 

1.31561  When arrestee is only 
occupant 

 For cases dealing with this subject, see sec. 
1.31721. 
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1.31562  When arrestee is one of 
many occupants 

 For cases dealing with this subject, see sec. 
1.31722. 

1.3157  Fact that arrestee matches "drug 
courier profile" 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

1.3158  Furtive action 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

1.3159  Other factors 

1.31591  Alert by dog trained to 
detect contraband (e.g., 
controlled substances) 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-10, sec. 1.3123. 

1.31592  False denial of 
acquaintance with murder 
victim, which shows 
feeling of guilt 

 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 
(Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415. 

1.31593  Particular factors to be 
considered in related 
contexts 

 For cases dealing with particular factors giving 
rise to, or supporting finding of, probable cause for 
a search or seizure, see sec. 1.325. 

 For cases dealing with particular factors giving 
rise to, or supporting finding of, reasonable 
suspicion, see sec. 1.523. 

1.316  Propriety of consideration, or effect 
of consideration, of 
unconstitutionally obtained 
evidence 

1.3161  In general 

 For cases dealing with the consideration of 
unconstitutionally obtained evidence in 

determining whether probable cause for a search 
or seizure exists, see sec. 1.326. 

 For cases dealing with the consideration of 
unconstitutionally obtained evidence in 
determining whether criminal complaint 
establishes probable cause, see sec. 6.136. 

1.3162  When unconstitutionally 
obtained evidence not 
necessary to establish probable 
cause 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

 For cases dealing with this subject in the context 
of probable cause for search or seizure, see sec. 
1.3262. 

1.3163  Cannot use evidence found in 
search incident to arrest to 
provide probable cause to 
arrest 

 For cases dealing with this subject, see sec. 
1.6114. 

1.317  Existence in particular situations 

1.3171  In general 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 174, sec. 12.7622. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 2, sec. 1.316. 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 3, sec. 1.312. 

 Hills v. State, 93 Wis. 2d 139, 286 N.W.2d 356 
(1980): 1979 Term, p. 2, sec. 1.312. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶19-
22. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 
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 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 
(Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-12, sec. 1.3171. 

 County of Dane v. Sharpee, 154 Wis. 2d 515, 453 
N.W.2d 508 (Ct. App. 1990): 1989 Term, p. 37-2, 
sec. 37.2131. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 1-9, sec. 1.311. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 4, sec. 1.315. 

 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 
(Ct. App. 1981): 1980 Term, p. 2, sec. 1.316. 

 For cases dealing with probable cause to arrest 
for a particular crime, see that crime in chapters 32 
to 39. 

1.3172  Presence in automobile in 
which controlled substance 
found 

1.31721  When arrestee is only 
occupant of automobile 

 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 
(Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172. 

1.31722  When arrestee is one of 
many occupants of 
automobile 

 Maryland v. Pringle, 124 S. Ct. 795 (2003). 

1.3173  Arrestee's emergence from area 
from which smell of burning 
marijuana is emanating 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

1.3174  Arrestee's occupancy of vehicle 
from which smell or odor of 
marijuana is emanating 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

1.3175  When husband suspected of 
being involved in wife's 
disappearance based on all the 
surrounding facts and 
circumstances 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶3-18. 

1.3176  Burglary accomplished by use 
of defendant's pass card and 
items taken in burglary offered 
for sale by defendant's brother 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶21-25. 

1.3177  Two men observed early in 
morning near vicinity of 
burglary call, one of whom 
matched description of person 
mentioned in burglary call, 
both of whom ran away when 
police vehicle turned in their 
direction; police heard dispatch 
concerning armed robbery 
possibly related to burglary; 
and canine picked up scent of 
two fleeing men and led police 
to defendant, who was within 
one-block perimeter police had 
set up when men fled, and who 
was hiding in backyard and 
appeared to fit description 
from armed robbery dispatch 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶36. 

1.3178  Defendant’s residence was 
located in area known for drug 
dealing, defendant was outside 
holding in his hands folded-up 
money and canister that 
appeared to be of type typically 
used to transport drugs, and 
defendant refused to cooperate 
with investigation and 
retreated into residence when 
police ordered him to stop 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶15. 

1.3179  Other situations 
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1.31791  Situations giving rise to 
probable cause to believe 
person is operating vehicle 
under influence of 
intoxicant 

 For cases dealing with this subject, see sec. 
37.2133. 

1.31792  Defendant is passenger in 
vehicle suspected of being 
involved in drug dealing 
and gives name to officer 
that cannot be verified 
through computer check 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶1-16. 

1.31793  Defendant's vehicle seen 
swerving into left lane of 
traffic, which resulted in 
vehicle being three-
quarters left of center of 
road 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶15-21. 

1.318  Appellate review of question of 
probable cause 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶20. 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶10. 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶16. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶10. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶24. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶8. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶13. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶8. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶19. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 
(Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 
(Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 
(Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172. 

 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 
(Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221. 

 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. 
App. 1990): 1990 Term, p. 1-65, sec. 1.9825. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 1-9, sec. 1.311. 

 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 
185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 
5, sec. 1.318. 

 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. 
App. 1984): 1984 Term, p. 9, sec. 1.4126. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 29, sec. 1.831. 
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 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 4, sec. 1.317. 

 For cases dealing with appellate review of the 
finding of probable cause to search, see sec. 1.328. 

 For cases dealing with appellate review of 
sufficiency of evidence to support issuance of 
arrest warrant, see sec. 1.4127. 

 For cases dealing with the principle that, in 
reviewing fourth amendment issues, the appellate 
court may consider evidence at trial or other 
proceeding in addition to that adduced at the 
suppression hearing, see sec. 1.9881. 

1.319  Other matters 

1.3191  Only evidence available to 
officer at time of arrest is 
relevant to probable cause 
determination 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 3, sec. 1.312. 

1.3192  Probable cause to arrest under 
arrest warrant may exist even 
though arrestee not actually 
person named in warrant 

 State v. Lee, 97 Wis. 2d 679, 294 N.W.2d 547 (Ct. 
App. 1980): 1979 Term, p. 14, sec. 1.891. 

1.3193  Fruit of search incident to arrest 
cannot provide probable cause 
justifying arrest 

 For cases dealing with this subject, see sec. 
1.6114. 

1.3194  Need for determination of 
probable cause for arrest 
promptly after warrantless 
arrest made 

 For cases dealing with this subject, see sec. 6.31. 

1.3195  Probable cause does not 
require that it is more likely 
than not that defendant 
committed offense 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶38. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶11. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶11. 

1.3196  Fact that charge later dismissed 
is irrelevant in determining 
whether officer possessed 
probable cause at time of arrest 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 35-1, sec. 35.4111. 

1.3197  Probable cause not governed 
by outcome of subsequent 
prosecution; probable cause not 
defeated by defendant's 
acquittal 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411. 

1.3198  In determining whether 
probable cause exists, officer's 
conclusions based on officer's 
training and investigative 
experience may be considered 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶20. 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶14. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶12. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

1.3199  Other matters 

1.31991  Determination of implied 
consent hearing that 
probable cause existed for 
arrest does not preclude 
defendant from relitigating 
probable cause question at 
suppression hearing 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 
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1.31992  Probable cause to arrest 
exists only if officer's 
construction of ambiguous 
statute to apply to 
defendant's conduct is 
correct; if facts would 
support violation of statute 
only under a legal 
misinterpretation of 
statute, no probable cause 
exists; lawful stop cannot 
be predicated upon an 
officer's mistake of law 

 State v. Longcore, 2000 WI 23, 233 Wis. 2d 278, 607 
N.W.2d 620: 1999 Term, p. 11-1999 Term, p., sec. 
11.8931. 

 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 
429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶3. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141. 

1.31993  Propriety of considering 
statements covered by 
testimonial privilege in 
determining whether 
probable cause exists 

 For cases dealing with this subject, see sec. 1.361. 

1.31994  Subjective intentions play 
no role in ordinary 
probable cause analysis 

 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 
Term USSC-20. 

1.31995  When police officer is 
confronted with two 
reasonable competing 
inferences, one that would 
justify arrest and another 
that would not, officer is 
entitled to rely on 
reasonable inference 
justifying arrest 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶14. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶12, 17. 

1.31996  Any inference that 
everyone on scene of crime 
is party to crime disappears 
if government informer 
singles out guilty person 

 Maryland v. Pringle, 124 S. Ct. 795 (2003). 

1.31997  Suspect's prior convictions 
and prior arrests may be 
considered in determining 
whether probable cause for 
arrest exists 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶33. 

1.32  Probable Cause For Search Or Seizure 
Of Property 

1.321  Test for probable cause 

1.3211  Search for, or seizure of, 
evidence of crime 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶12. 

1.32111  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 
Term, p. 1-12, sec. 1.3211. 

 Ornelas v. United States, 116 S. Ct. 1657 (1996): 
1995 Term, p. 1-5, sec. 1.3211. 

 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 
1985 Term, p. 3, sec. 1.3211. 

 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, 
p. 4, sec. 1.331. 

 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 4, sec. 1.321. 

 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 
Term, p. 6, sec. 1.431. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶29. 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶3, 17-27. 

http://www.wicourts.gov/html/sc/98/98-2792.htm�
http://www.wicourts.gov/html/ca/00/00-1171.htm�
http://www.wicourts.gov/html/ca/98/98-2792.htm�
http://www.law.cornell.edu/supct/search/display.html?terms=Arkansas%20v.%20Sullivan&url=/supct/html/00-262.ZPC.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29289�
http://supct.law.cornell.edu/supct/html/02-809.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36808�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29272�
http://supct.law.cornell.edu/supct/html/08-479.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Houghton&url=/supct/html/98-184.ZO.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=46694�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36415�


1-68 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶8. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 1-16, sec. 1.3211. 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

 State v. Higginbotham, 162 Wis. 2d 978, 471 
N.W.2d 24 (1991): 1990 Term, p. 1-17, sec. 1.4211. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-9, sec. 1.4211. 

 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 
823 (1988): 1987 Term, p. 1-7, sec. 1.4211. 

 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 
398 (1987): 1986 Term, p. 3, sec. 1.3211. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 5, sec. 1.321. 

 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 
(1980): 1980 Term, p. 2, sec. 1.321. 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 6, sec. 1.431. 

 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 
(1979): 1978 Term, p. 6, sec. 1.431. 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 1, sec. 1.321. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶8. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶18. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶10, 19. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶14-16, 24-25. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶23-38. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶16. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶19-20. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶12. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶4-5, 17. 

 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶14. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶10. 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶8-9. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶22. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶11-
13. 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶11-
15. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶10. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶23. 
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 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 1-34, 1.826. 

 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, 1-23, sec. 1.66411. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. 
App. 1995): 1995 Term, p. 1-7, sec. 1.4224. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291. 

 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211. 

 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 
(Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332. 

 State v. Ehnert, 160 Wis. 2d 464, 466 N.W.2d 237 
(Ct. App. 1991): 1990 Term, p. 1-15, sec. 1.3291. 

 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, 
sec. 1.8311. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 1-10, sec. 1.3211. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211. 

 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 
(Ct. App. 1987): 1987 Term, p. 1-7, sec. 1.4211. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452. 

 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 
(Ct. App. 1980): 1979 Term, p. 3, sec. 1.321. 

1.32112  Probable cause is  more 
than possibility, but not 
probability, that 
conclusion is more likely 
than not 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶23. 

1.32113  Probable cause 
determination must be 
made on case-by-case basis, 
looking at totality of 
circumstances 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶17. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶15. 

1.32114  In determining probable 
cause, inference supporting 
existence of probable cause 
need not be only inference 
that can be drawn, but 
must be reasonable 
inference 

 For cases dealing with this subject, see sec. 
1.32992. 

1.3212  Health and safety inspections 

 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 
1977 Term, p. 2, sec. 1.413. 

 For cases dealing generally with health and 
safety inspections, see sec. 1.742. 

1.3213  Administrative building code 
inspections 

1.32131  In general 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶11-
15. 

1.32132  Fourth Amendment does 
not require showing that 
consent to entry of 
premises has been denied 
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 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶16-
19. 

1.32133  Violation of statutory 
requirement of showing 
that consent to entry of 
premises has been denied 
does not entitle defendant 
to suppression of evidence 

 For cases dealing with this subject, see sec. 
1.82332. 

1.3214  Fire investigations 

 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 
Term, p. 14, sec. 1.4219. 

 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 
Term, p. 2, sec. 1.414. 

 For cases dealing generally with fire 
investigations, see sec. 1.73. 

1.3215  Search for, and seizure of, 
obscene material 

 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 
1985 Term, p. 17, sec. 1.642. 

1.322  Based on information supplied by 
third parties 

 For cases dealing with this subject, see sec. 1.33. 

1.323  Not dependent on good faith, or 
subjective belief or intent, of 
searching officer 

 For cases dealing with this subject, see sec. 1.34. 

1.324  Determined by considering 
collective information possessed by 
police agency 

 For cases dealing with this subject, see sec. 1.35. 

1.325  Factors giving rise to, or supporting 
finding of, probable cause 

1.3251  Smell and/or sight of marijuana 

1.32511  In general 

 United States v. Johns, 105 S. Ct. 881 (1985): 1984 
Term, p. 14, sec. 1.5222. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

1.32512  Smell or odor of marijuana 
emanating from vehicle 
which is object of search 

 For cases dealing with this subject, see sec. 
1.32591. 

1.32513  Smell or odor of marijuana 
emanating from vehicle in 
which person to be 
searched is passenger 

 For cases dealing with this subject, see sec. 
1.32592. 

1.32514  Smell or odor of marijuana 
emanating from premises 
to be searched 

 For cases dealing with this subject, see sec. 
1.32593. 

1.3252  Furtive gesture 

 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 
615 (Ct. App. 1990): 1989 Term, p. 1-29, sec. 1.6631. 

1.3253  Agent's conclusions based on 
experience 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211. 

1.3254  Drug dealers and weapons go 
hand in hand 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 1-20, sec. 1.4245. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 For cases dealing with considering the fact that 
drug dealers and weapons go hand-in-hand in the 
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context of determining whether reasonable 
suspicion exists, see sec. 1.5233. 

1.3255  Feeling something during frisk 
that officer believes is 
controlled substance 

 State v. Guy, 165 Wis. 2d 333, 477 N.W.2d 349 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.3222. 

1.3256  Fact that person in possession 
of place to be searched matches 
"drug courier profile" 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

1.3257  Does fact that person is 
engaged in dealing in large 
quantities of drugs provide 
probable cause to search 
person's residence for evidence 
of drug dealing? 

1.32571  No (Wisconsin Court of 
Appeals' answer) 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

1.32572  Yes (Wisconsin Supreme 
Court's answer, reversing 
court of appeals' answer) 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

1.3258  Other factors 

1.32581  Discovery of white 
powdery substance in clear 
plastic bag hidden under 
front seat of car believed to 
be cocaine but which 
actually was flour 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

1.32582  Fact that murder victim's 
body was covered with 
blanket is circumstantial 
evidence that murderer 
was family member or 
friend 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶41. 

1.32583  Person's commission of 
crime does not 
automatically give police 
probable cause to search 
person's house for 
evidence of that crime 

 For cases dealing with this subject, see sec. 
1.32731. 

1.3259  Other factors (cont'd) 

1.32591  Smell or odor of marijuana 
emanating from vehicle 
which is object of search 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶36. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

1.32592  Smell or odor of marijuana 
emanating from vehicle in 
which person to be 
searched is passenger 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

1.32593  Smell or odor of marijuana 
emanating from premises 
to be searched 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

1.32594  Alert by dog trained to 
detect contraband (e.g., 
controlled substances) 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶28. 
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 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-10, sec. 1.3123. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶11-15. 

1.32595  Officer's knowledge, 
training, and previous 
experience and inferences 
drawn therefrom 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶29. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

1.32596  Flight 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶13. 

1.32597  Large sum of money found 
in glove compartment of 
car in which controlled 
substance also found 

 Maryland v. Pringle, 124 S. Ct. 795 (2003). 

1.32598  Particular factors to be 
considered in related 
contexts 

 For cases dealing with particular factors giving 
rise to, or supporting finding of, probable cause for 
arrest, see sec. 1.315. 

 For cases dealing with particular factors giving 
rise to, or supporting finding of, reasonable 
suspicion, see sec. 1.523. 

1.326  Propriety of consideration, or effect 
of consideration,  of 
unconstitutionally obtained 
evidence 

1.3261  In general 

 Murray v. United States, 108 S. Ct. 2529 (1988): 
1987 Term, p. 1-20, sec. 1.827. 

 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 
Term, p. 16, sec. 1.4227. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

 For cases dealing with the consideration of 
unconstitutionally obtained evidence in 
determining whether probable cause to arrest 
exists, see sec. 1.316. 

 For cases dealing with the consideration 
unconstitutionally obtained evidence in 
determining whether criminal complaint 
establishes probable cause, see sec. 6.136. 

1.3262  When unconstitutionally 
obtained evidence not 
necessary to establish probable 
cause 

 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 
Term, p. 16, sec. 1.4227. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶43-55. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶20. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

 For cases dealing with this subject in the context 
of probable cause for arrest, see sec. 1.3162. 

1.3263  When police secured evidence 
in reliance on controlling 
pronouncement of Wisconsin 
appellate court that is later 
overruled by the United States 
Supreme Court, consideration 
of evidence provides no 
grounds for suppression 

 For cases dealing with this subject, see sec. 
1.8282. 

1.327  Existence in particular situations 

1.3271  Particular situations 

1.32711  Controlled buy of drug 
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 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 
(Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332. 

1.32712  Search for, or seizure of, 
controlled substance 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211. 

1.32713  Search of drug dealer's 
residence for evidence of 
drug dealing 

 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

1.32714  When marijuana plants 
found in apartment, 
probable cause exists for 
search of apartment 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

1.32715  Search of drug dealer's 
residence for evidence of 
drug dealing 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

1.32716  When wife personally 
informs police that 
husband has hidden drugs 
in residence after having 
had firsthand opportunity 
to observe husband's 
behavior 

 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

1.32717  Defendant crashed pickup 
truck into vehicle, 
remembered waking up 
and crashing into vehicle, 
and told medical personnel 
she had three beers, and 
medical personnel smelled 
strong odor of alcohol on 
defendant 

 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶15-
16. 

1.32718  Police investigating 
burglary of apartment 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶12-19. 

1.32719  Anonymous "Crime 
Stoppers" tip predicting 
that vehicle carrying large 
amount of marijuana 
would be traveling from 
one named place to another 
named place and providing 
specific information about 
car and its occupants, and 
officer sees vehicle 
matching description given 
by caller and, after 
stopping vehicle, confirms 
various aspects of 
information provided by 
anonymous caller 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶15-24. 

1.3272  Particular situations (cont'd) 

1.32721  Following circumstances 
do not constitute probable 
cause for entry into home: 
(1) location was "hot spot"; 
(2) during short time, three 
people entered home, 
stayed for short time, and 
then exited; (3) two months 
earlier, arrests had been 
made at home for drug 
dealing; (4) defendant was 
riding bike outside home 
and, when approached by 
officers, fled into home 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶11-
15. 

1.32722  Home of serial killer for 
victims' property and other 
evidence of crimes years 
after killings 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶9-49. 
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 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶2-30. 

1.32723  Search of son's home for 
evidence relating to 
murder of mother at 
different location 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶14-
19. 

1.32724  Information from person 
arrested outside of 
premises implicating 
occupant of premises in 
drug transaction, followed 
by observation of occupant 
in doorway holding what 
appears to be controlled 
substance 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶10. 

1.32725  When results of thermal 
image scan in combination 
with electricity records 
shows defendant used 
above average amounts of 
electricity at his home, and 
confidential informant said 
he had seen marijuana 
growing in home 18 
months earlier 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶2, 23-24. 

1.32726  Report of breaking glass 
and man at back door of 
house, observation of 
broken pane in back door's 
window and broken glass 
nearby, return to house, 
after five-minute search of 
neighborhood, where 
window that was closed 
five minutes earlier was 
open, and no answer to 
officer's knock on door of 
house 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶9. 

1.32727  Search of home and 
computer of person who 
has been in possession of 
material exhibiting interest 
in sexual activity with 
children 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶3-22. 

1.32728  Search of home and 
computer of person who 
has been engaged in 
photographing, at person's 
business premises, 
underage girl in various 
states of undress 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶15-20. 

1.32729  Search of home and 
computer of person who 
has purchased access to 
website containing child 
pornography 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶1-33. 

1.3273  Particular situations (cont'd) 

1.32731  Person's commission of 
crime, or possession of 
contraband, outside home 
does not automatically give 
police probable cause to 
search person's house for 
evidence of that crime 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶16. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶31. 
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1.32732  Person's delivery of sealed 
package containing 
marijuana to private 
shipping company and 
provision of return address 
to which person is 
connected by independent 
investigation does not 
provide probable cause to 
search address for evidence 
of drug crimes 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶17-18. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶23-38. 

1.32733  Call to cell phone, 
intercepted by police 
officer, whose training and 
experience, combined with 
surrounding circumstances, 
teaches that call was from 
person interested in 
purchasing controlled 
substance, provides 
probable cause sufficient 
to justify seizure of phone 
and/or issuance of warrant 
to search its contents 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶53-55. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶21-22. 

1.32734  Identification of defendant 
as person who fired gun, 
followed short time later  
by stop of defendant and 
other passengers in car in 
which gun is found, and 
claim by one of the other 
passengers that gun 
belonged to third 
passenger, not defendant, 
provides probable cause to 
search defendant's home 
for evidence of his 
ownership of gun 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶1-20. 

1.32735  Confidential informant 
engaging in controlled 
drug purchase asserts that 
person from whom 
confidential informant 
obtained drugs said that 
defendant was one who 
supplied drugs to him, and 
police corroborate that 
assertion 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶1-43. 

1.32736  Picture on cell phone 
showing possessor of cell 
phone with marijuana 
blunt, combined with 
officer's knowledge that 
drug dealers often 
personalize phones with 
such images, provides 
probable cause sufficient 
to seize and retain cell 
phone while warrant 
sought for search of its 
contents 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶25, 29. 

1.32737  Picture on cell phone 
showing possessor of cell 
with marijuana blunt, 
combined with officer's 
knowledge that drug 
dealers use cell phones and 
often personalize phones 
with such images, provides 
probable cause sufficient 
to justify answering 
incoming call to cell phone 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶34. 

1.3274  Other situations 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 Walter v. United States, 100 S. Ct. 2395 (1980): 
1979 Term, p. 6, sec. 1.4212. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 1-16, sec. 1.3211. 
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 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-9, sec. 1.425. 

 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 
398 (1987): 1986 Term, p. 3, sec. 1.3211. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 9, sec. 1.5221. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 14, sec. 1.5282. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331. 

 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 
(Ct. App. 1980): 1979 Term, p. 3, sec. 1.322. 

 State v. Bentley, 92 Wis. 2d 860, 286 N.W.2d 153 
(Ct. App. 1979): 1979 Term, p. 13, sec. 1.83. 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 3, sec. 1.322. 

1.328  Appellate review of question of 
probable cause 

1.3281  In general 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

 State v. Higginbotham, 162 Wis. 2d 978, 471 
N.W.2d 24 (1991): 1990 Term, p. 1-17, sec. 1.4211. 

 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 
823 (1988): 1987 Term, p. 1-22, sec. 1.9321. 

 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 
398 (1987): 1986 Term, p. 4, sec. 1.324. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶6. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶11. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶9-10, 19. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶13, 16. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶4. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶13. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶24. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 
(Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291. 

 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 
(Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332. 

 State v. Ehnert, 160 Wis. 2d 464, 466 N.W.2d 237 
(Ct. App. 1991): 1990 Term, p. 1-15, sec. 1.3291. 

 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 
(Ct. App. 1987): 1987 Term, p. 1-22, sec. 1.9323. 
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 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 7, sec. 1.328. 

 For cases dealing with appellate review of 
finding of probable cause for arrest, see sec. 1.318. 

 For cases dealing with appellate review of 
sufficiency of evidence to support issuance of 
search warrant, see sec. 1.4228. 

 For cases dealing with the principle that, in 
reviewing fourth amendment issues, the appellate 
court may consider evidence at trial or other 
proceeding in addition to that adduced at the 
suppression hearing, see sec. 1.9881. 

1.3282  Review of probable cause to 
make warrantless search 

 Ornelas v. United States, 116 S. Ct. 1657 (1996): 
1995 Term, p. 1-6, sec. 1.3282. 

1.3283  When trial court did not apply 
correct law in determining 
whether probable cause 
existed, appellate court will 
review record to determine 
whether it supports finding of 
probable cause 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶27. 

1.329  Other matters 

1.3291  Probable cause to search not 
defeated because government 
incorrect in assessment of what 
search will produce 

 For cases dealing with this subject, see sec. 
1.1192. 

1.3292  When information too "stale" to 
provide probable cause 

1.32921  In general 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶35-41. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶32. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶26-33. 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶33-34. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶19. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶19-23. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶24. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶27-30. 

 State v. Ehnert, 160 Wis. 2d 464, 466 N.W.2d 237 
(Ct. App. 1991): 1990 Term, p. 1-15, sec. 1.3291. 

1.32922  In cases involving 
possession of child 
pornography 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶26-33. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶19. 

1.32923  In cases involving on-
going drug conspiracy 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶32. 

1.3293  In determining whether 
probable cause exists, police 
officer may draw inferences 
based on his own experience 

 Ornelas v. United States, 116 S. Ct. 1657 (1996): 
1995 Term, p. 1-7, sec. 1.3291. 

1.3294  In determining probable cause, 
court views facts in light of 
features of community 

 Ornelas v. United States, 116 S. Ct. 1657 (1996): 
1995 Term, p. 1-7, sec. 1.3292. 

1.3295  Propriety of considering 
statements covered by 
testimonial privilege in 
determining whether probable 
cause exists 

 For cases dealing with this subject, see sec. 1.361. 
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1.3296  If there is basis to conclude that 
evidence is likely to be at 
particular location, probable 
cause exists even if it may also 
be reasonable to conclude that 
the evidence may be in a 
second or third location as well 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶19. 

1.3297  When police officer is 
confronted with two reasonable 
competing inferences, one that 
would justify search and 
another that would not, officer 
is entitled to rely on reasonable 
inference justifying search 

 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 
395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 
1.16123. 

1.3298  Reliance on experience and/or 
special knowledge or expertise 
of officer 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶43-48. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶17. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶16. 

1.3299  Other matters 

1.32991  In determining probable 
cause, court considers 
totality of circumstances 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶10. 

1.32992  In determining probable 
cause, inference supporting 
existence of probable cause 
need not be only inference 
that can be drawn, but 
must be reasonable 
inference 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶41. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶19. 

1.33  Based On Information Supplied By 
Third Parties 

1.331  New rule: Whether information 
supplied by third parties provides 
probable cause determined by a 
"totality of the circumstances" 
approach 

 Alabama v. White, 110 S. Ct. 2412 (1990): 1989 
Term, p. 1-18, sec. 1.5212. 

 Massachusetts v. Upton, 104 S. Ct. 2085 (1984): 
1983 Term, p. 7, sec. 1.331. 

 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, 
p. 4, sec. 1.331. 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶19-26. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 
(1988): 1987 Term, p. 1-17, sec. 1.7262. 

 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 
398 (1987): 1986 Term, p. 3, sec. 1.3211. 

 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 
(1983): 1983 Term, p. 7, sec. 1.331. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶24. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶18. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶13. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶9. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826. 
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 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 
(Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272. 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-18, sec. 1.4241. 

 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211. 

 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 
(Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332. 

 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 
(Ct. App. 1990): 1989 Term, p. 1-11, sec. 1.331. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 1-11, sec. 1.331. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331. 

1.332  Old rule: Showing of reliability of 
third party, and of manner in which 
third party obtained information, 
required 

 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, 
p. 4, sec. 1.331. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 3, sec. 1.331. 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 3, sec. 1.331. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 20, sec. 2.3151. 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 2, sec. 1.331. 

 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 
(1979): 1978 Term, p. 2, sec. 1.331. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 1, sec. 1.3324. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶18. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331. 

1.333  General principles for determining 
reliability or veracity of third party 
and information provided by third 
party 

1.3331  In general 

 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, 
p. 6, sec. 1.3331. 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶19-26. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶9-
15. 

 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211. 

 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 
(Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452. 

1.3332  Ways in which reliability or 
veracity of information 
supplied by third parties may 
be established 

1.33321  In general 

1.33322  Fact that information 
provided by third party 
was inculpatory; fact that 
third party was participant 
in crime and information 
provided was statement 
against interest 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶36-39. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

1.33323  Fact that third party has 
provided reliable 
information in the past 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶11. 
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1.33324  Fact that third party's 
information is corroborated 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶21, 35. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶15-24. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶13. 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-13, sec. 1.3331. 

1.33325  Fact that third party is 
named 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-13, sec. 1.3331. 

1.3333  In establishing reliability of 
third party, arresting officer 
may rely on collective 
information of police force 
conveyed to officer prior to 
arrest 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶11. 

 For cases dealing generally with consideration of 
collective information possessed by police agency 
in determining whether probable cause for arrest 
exists, see sec. 1.35. 

1.3334  Need to establish reliability or 
veracity of person from whom 
third party has obtained 
information: when multiple 
layers of hearsay are proffered 
in support of showing of 
probable cause, each level of 
hearsay must be shown to be 
reliable 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶23-26, 29. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶12. 

1.334  Establishing reliability or veracity 
of particular third parties 

1.3341  Persons seeking favor 

1.33411  Paid informer or suspect 
seeking favor 

 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-10, sec. 1.4333. 

1.33412  Arrestee seeking favor 
from police 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

1.3342  Unnamed police informant 
(confidential informant) 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 4, sec. 1.3322. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 20, sec. 2.3151. 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 2, sec. 1.3321. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶12-18. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶9-
15. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826. 

 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 
(Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272. 

 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 
(Ct. App. 1990): 1989 Term, p. 1-11, sec. 1.3332. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331. 

1.3343  Citizen informant 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶36. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1.31, sec. 1.5223. 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 
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 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-10, sec. 1.4333. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 5, sec. 1.3321. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 3, sec. 1.3321. 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 4, sec. 1.3322. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 20, sec. 2.3151. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 1, sec. 1.3322. 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶9. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-18, sec. 1.4241. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3352. 

1.3344  Fellow police officer 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 1, sec. 1.3323. 

1.3345  Informant who testifies at 
warrant hearing 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 1, sec. 1.3324. 

1.3346  Anonymous informant 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶15-24. 

 For cases dealing with the sufficiency of an 
anonymous tip to establish reasonable suspicion, 
see secs. 1.1425 and 1.5226. 

1.3347  Police informant making 
controlled buy 

 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 
(Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332. 

1.3348  Person from whom police 
informant made controlled 
drug buy, who told informant 
that defendant was one who 
supplied drugs to him 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶1-43. 

1.335  Other matters 

1.3351  Sufficiency of showing of 
probable cause in complaint 
based on information supplied 
by third parties 

 For cases dealing with this subject, see sec. 6.135. 

1.3352  Failure to establish reliability 
not fatal if balance of 
allegations sufficient to 
establish probable cause 

 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 
(1979): 1978 Term, p. 2, sec. 1.331. 

1.34  Not Dependent On Good Faith, Or 
Subjective Belief Or Intent, Of Officer 

1.341  In general 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 5, sec. 1.34. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 6, sec. 1.34. 

 Scott v. United States, 98 S. Ct. 1717 (1978): 1977 
Term, p. 2, sec. 1.34. 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶26-28. 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 1-22, sec. 1.9712. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 2, sec. 1.313. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶33. 
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 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶11. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶10-11. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 1-19, sec. 1.34. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 5, sec. 1.34. 

 For cases dealing with the need for, or relevance 
of, good faith on the part of the officer or the 
impact of the officer's subjective belief or intent in 
other contexts, see sec. 1.961. 

1.342  Validity of arrest not dependent on 
whether there is probable cause for 
offense stated by arresting officer 
at time of arrest; so long as there is 
probable cause for any offense, 
arrest is valid 

1.3421  In general 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶10. 

1.3422  No requirement that offense 
establishing probable cause be 
"closely related" to, or based on 
same conduct as, offense 
identified by arresting officer 
at time of arrest 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

1.343  Validity of arrest not dependent on 
whether offense stated by arresting 
officer at time of arrest actually 
exists; so long as there is probable 
cause for an existing offense, arrest 
is valid 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶9-12. 

1.35  Determined By Considering "Collective 
Information" Or "Collective 
Knowledge" Possessed By Law 
Enforcement Officers Or Agency 

1.351  In general 

 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 
Term, p. 6, sec. 1.35. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 2, sec. 1.312. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶11-17. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶11. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶13-16. 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶22. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶12. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶11. 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶17. 

 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 
(Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 
615 (Ct. App. 1990): 1989 Term, p. 1-29, sec. 1.6631. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 5, sec. 1.351. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 4, sec. 1.312. 

1.352  Reliance on police flier or bulletin 
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1.3521  In general 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶15. 

1.3522  One police agency may rely on 
bulletin or flyer issued by 
another police agency 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶15. 

1.353  Mere knowledge that other officers 
believe there is probable cause for 
arrest or search, without showing 
of basis for that belief, in not sort 
of information courts may consider 
in determining whether probable 
cause exists 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶11-17. 

1.354  Arresting or searching officer must 
be in communication with 
possessor of information 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶17. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452. 

1.355  May collective information be used 
to negate probable cause? 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶14-15. 

 For cases dealing with this subject, see sec. 
1.1427 and 1.5224. 

1.356  Related matters 

1.3561  Considering collective 
information possessed by 
police force in determining 
whether reasonable suspicion 
existed 

 For cases dealing with this subject, see sec. 
1.1427 and 1.5224. 

1.36  Other Matters 

1.361  Propriety of considering statements 
covered by testimonial privilege in 
determining whether probable 
cause exists 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

1.4  Warrant For Arrest Or Search 

1.41  Arrest Warrant 

1.411  When warrant required for arrest 

 For cases dealing with this subject, see sec. 1.161. 

1.412  Types of warrants for person's 
arrest other than warrant for 
defendant's arrest based on 
defendant's commission of crime 

1.4121  Civil bench warrant 

 For cases dealing with this subject, see sec. 
12.871. 

1.4122  Criminal bench warrant 

 For cases dealing with this subject, see sec. 
12.872. 

1.4123  Warrant for contempt of court 

 For cases dealing with this subject, see sec. 
47.343. 

1.4124  Material witness warrant 

 For cases dealing with this subject, see sec. 
20.322. 

1.413  Sufficiency of evidence to support 
issuance of arrest warrant 

1.4131  Test for determining 
sufficiency 

1.41311  In general 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 5, sec. 1.4121. 
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 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

1.41312  Probable cause required 
for issuance of warrant is 
less than probable cause 
needed to bind defendant 
over for trial 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

1.4132  Determining when probable 
cause for arrest exists 

 For cases dealing with this subject, see sec. 1.31. 

1.4133  Scope of inquiry and matters 
considered in determining 
sufficiency 

1.4134  Propriety of consideration, or 
effect of consideration, of 
unconstitutionally obtained 
evidence 

 For cases dealing with this subject, see sec. 1.316. 

1.4135  Challenge to truthfulness or 
completeness of document (i.e., 
application, affidavit, or 
complaint) or testimony 
supporting warrant 

1.41351  In general 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶57. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 7, sec. 1.4223. 

 State v. Manuel, 213 Wis. 2d 308, 570 N.W.2d 601 
(Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1341. 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71. 

 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. 
App. 1984): 1984 Term, p. 43, sec. 2.3342. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 22, sec. 2.334. 

 For cases dealing with challenges to the 
truthfulness or completeness of the affidavit or 
testimony supporting a search warrant, see sec. 
1.4225. 

 For cases dealing with challenges to the 
truthfulness or completeness of a criminal 
complaint, see sec. 6.134. 

1.41352  Hearsay recitation in 
affidavit is insufficient to 
trigger hearing to 
determine whether law 
enforcement personnel 
seeking warrant either 
knowingly or recklessly 
made false statements in 
application for warrant 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

1.4136  Warrant based on tainted 
evidence still valid if untainted 
evidence provides probable 
cause 

 For cases dealing with this subject, see sec. 
1.3162. 

1.4137  Appellate review of sufficiency 
of evidence 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. 
App. 1984): 1984 Term, p. 9, sec. 1.4126. 

 For cases dealing with appellate review of the 
sufficiency of the evidence to establish probable 
cause to arrest, see sec. 1.318. 

1.4138  Other matters 

1.41381  Need for probable cause to 
believe it is impracticable 
to secure presence by 
subpoena before material 
witness arrest warrant 
issued 
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 For cases dealing with this subject, see sec. 
20.3223. 

1.41382  Comparison of quantum of 
evidence required to 
support issuance of arrest 
warrant with that required 
to support issuance of 
search warrant 

 For cases dealing with this subject, see sec. 
1.42291. 

1.41383  Disclosure of identity of 
informant who supplied 
information providing 
basis for issuance of 
warrant 

 For cases dealing with this subject, see sec. 17.7. 

1.414  Must be issued by neutral 
magistrate with authority to issue 
warrant 

1.4141  Magistrate must be neutral 

1.4142  Magistrate must have authority 
to issue warrant 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶17-18. 

1.415  Contents of arrest warrant 

1.4151  Statutory requirement that 
warrant identify subject of 
warrant by name if known or, 
if not known, by any 
description by which person to 
be arrested can be identified 
with reasonable certainty 

1.41511  In general 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶8-18. 

1.41512  Identifying subject of 
warrant solely by his DNA 
profile is sufficient to 
satisfy this requirement 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶8-18. 

1.41513  Does not absolutely 
require that person's name 
appear in warrant 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶13. 

1.4152  Warrant must be signed by 
judge 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶8. 

1.4153  Warrant must state name of 
crime and statute allegedly 
violated 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶8. 

1.416  Execution of arrest warrant 

1.4161  Entry into premises to execute 
warrant 

 For cases dealing with this subject, see sec. 
1.9513. 

1.4162  Use of force to execute warrant 

1.41621  Non-lethal force 

 For cases dealing with this subject, see sec. 
1.95141. 

1.41622  Deadly force 

 For cases dealing with this subject, see sec. 
1.95142. 

1.4163  Search incident to arrest 

 For cases dealing with this subject, see sec. 1.61. 

1.4164  Arrest of wrong person 

 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 
Term, p. 1-12, sec. 1.4142. 

 State v. Lee, 97 Wis. 2d 679, 294 N.W.2d 547 (Ct. 
App. 1980): 1979 Term, p. 14, sec. 1.891. 

1.4165  Search of persons in company 
of arrestee 
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 For cases dealing with this subject, see secs. 
1.6924 and 1.6925. 

1.4166  Detention of persons in 
company of arrestee 

 For cases dealing with this subject, see secs. 
1.5943 and 1.5944. 

1.4167  Right of arrestee to resist 
unlawful arrest 

 For cases dealing with this subject, see sec. 1.994. 

1.4168  Execution of arrest warrant 
outside Wisconsin 

 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 
(Ct. App. 1981): 1981 Term, p. 17, sec. 1.861. 

1.4169  Other matters 

1.41691  Officer's authority to 
monitor movements of 
arrestee 

 For cases dealing with this subject, see sec. 
1.24212. 

1.41692  Scope of search of home 
under arrest warrant 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-12, sec. 1.4141. 

1.41693  Police may not bring 
members of media or other 
third parties into home 
during execution of 
warrant when third parties 
do not aid execution of 
warrant 

 Hanlon v. Berger, 119 S. Ct. 1706 (1999): 1998 
Term, p. 1-19, sec. 1.4151. 

 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 
Term, p. 1-18, sec. 1.4151. 

1.41694  Officer may arrest 
pursuant to warrant 
without having warrant in 
his or her possession 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶8. 

1.417  Other matters relating to arrest 
warrant 

1.4171  Material witness warrant 

 For cases dealing with this subject, see sec. 
1.9982. 

1.4172  Disclosure of identity of 
informant who supplied 
information providing basis for 
issuance of warrant 

 For cases dealing with this subject, see sec. 17.7. 

1.4173  Arrest warrant is superfluous 
where suspect is already in 
custody 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶22-23. 

1.4174  Defendant has no due process 
right to notice that state is 
seeking arrest warrant 

 For cases dealing with this subject, see sec. 
22.346. 

1.4175  Warrant issued by judge, 
magistrate, or other entity that 
had no authority to issue 
warrant is void 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶27-30. 

1.42  Search Warrant 

1.421  When warrant required for search 

 For cases dealing with this subject, see sec. 1.162. 

1.422  Sufficiency of evidence to support 
issuance of search warrant 

1.4221  Test for determining 
sufficiency 

1.42211  In general 

 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 
Term, p. 14, sec. 1.4219. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 8, sec. 1.4221. 
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 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 
Term, p. 6, sec. 1.431. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶52. 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶3, 17-27. 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶37. 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶7-8. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 1-13, sec. 1.4211. 

 State v. Higginbotham, 162 Wis. 2d 978, 471 
N.W.2d 24 (1991): 1990 Term, p. 1-17, sec. 1.4211. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 6, sec. 1.431. 

 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 
(1979): 1978 Term, p. 6, sec. 1.431. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 3, sec. 1.431. 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 3, sec. 1.431. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶10, 19. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶20. 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶5, 19, 20. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶14-16, 24-25. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶8, 23-24, 27, 31. 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶28. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶19-20. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶4-5, 17. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶10-11. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶22. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶11-
13. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶9-10. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶23. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826. 

 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. 
App. 1995): 1995 Term, p. 1-7, sec. 1.4224. 

 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 
(Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272. 

 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211. 

 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 
615 (Ct. App. 1990): 1989 Term, p. 1-29, sec. 1.6631. 
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 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 1-10, sec. 1.3211. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211. 

 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 
420 (Ct. App. 1989): 1989 Term, p. 1-16, sec. 1.4231. 

1.42212  Determining when 
probable cause for search 
exists 

 For cases dealing with this subject, see sec. 1.32. 

1.42213  When anticipatory search 
warrant issued 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

1.42214  In case of administrative 
building code inspection 

 For cases dealing with this subject, see sec. 
1.3213. 

1.42215  Quantum of evidence 
necessary to support 
finding of probable cause 
for search warrant is less 
than that required for 
conviction or for bindover 
following preliminary 
examination 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶26. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶23. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶20. 

1.42216  Sufficiency determined by 
applying totality-of-the-
circumstances test 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶17. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶10. 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶5. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶15. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶24. 

1.42217  Good-faith exception to 
exclusionary rule has no 
role to play in determining 
whether warrant-issuing 
magistrate properly found 
probable cause 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶27. 

1.42218  Sufficiency of inferences to 
support probable cause 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶38. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶15, 25. 

1.42219  When multi-unit 
residential building is 
involved 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶17-28. 

1.4222  Test for determining 
sufficiency (cont'd) 

1.42221  Evidence is sufficient to 
support issuance of 
warrant even if inference 
drawn from evidence that 
supports finding of 
probable cause is not only 
inference that may be 
drawn from evidence 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶19. 

1.42222  When finding of probable 
cause based on information 
supplied by third parties 

 For cases dealing with this subject, see sec. 1.33. 
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1.4223  Scope of inquiry and matters 
considered in determining 
sufficiency 

1.42231  In general 

 Maryland v. Garrison, 107 S. Ct. 1013 (1987): 1986 
Term, p. 11, sec. 1.4251. 

 Massachusetts v. Upton, 104 S. Ct. 2085 (1984): 
1983 Term, p. 7, sec. 1.331. 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 7, sec. 1.4222. 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶5, 15. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 16, sec. 1.4223. 

1.42232  Magistrate issuing search 
warrant is limited to facts 
set forth in supporting 
affidavit, application or 
other document 
accompanying warrant 
application; subjective 
experiences of magistrate 
are not part of probable 
cause determination 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

1.42233  Reviewing court limited to 
information supplied in 
and with search warrant 
application (i.e., record as it 
existed before warrant-
issuing magistrate) 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶32. 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶5, 15. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶16. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶8. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶16. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶6. 

1.42234  Experience and special 
knowledge of officers 
applying for warrant 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶35. 

1.4224  Propriety of consideration, or 
effect of consideration, of 
unconstitutionally obtained 
evidence 

 For cases dealing with this subject, see sec. 1.326. 

1.4225  Challenge to truthfulness or 
completeness of document (i.e., 
application, affidavit, or 
complaint) or testimony 
supporting warrant 

1.42251  In general 

 Herring v. United States, 129 S. Ct. 695 (2009). 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 16, sec. 1.4225. 

 Franks v. Delaware, 98 S. Ct. 2674 (1978): 1977 
Term, p. 4, sec. 1.432. 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶57. 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 1-13, sec. 1.4213. 

 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 
(1988): 1987 Term, p. 1-13, sec. 1.641. 

 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 
398 (1987): 1986 Term, p. 10, sec. 1.4222. 

 State v. Mann, 123 Wis. 2d 375, 367 N.W.2d 209 
(1985): 1984 Term, p. 41, sec. 2.3342. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 7, sec. 1.4223. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶17-22. 
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 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶29-32. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶24-28. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶17-21. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶24. 

 State v. Manuel, 213 Wis. 2d 308, 570 N.W.2d 601 
(Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1341. 

 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. 
App. 1995): 1995 Term, p. 1-7, sec. 1.4224. 

 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 
(Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291. 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211. 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 25, sec. 1.926. 

 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. 
App. 1984): 1984 Term, p. 43, sec. 2.3342. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 22, sec. 2.334. 

 For cases dealing with challenges to the 
truthfulness or completeness of the affidavit or 
testimony supporting an arrest warrant, see sec. 
1.4125. 

 For cases dealing with challenges to the 
truthfulness or completeness of a criminal 
complaint, see sec. 6.134. 

1.42252  Hearsay recitation in 
affidavit is insufficient to 
trigger hearing to 
determine whether law 
enforcement personnel 
seeking warrant either 
knowingly or recklessly 
made false statements in 
application for warrant 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

1.42253  No need to consider 
challenge when reviewing 
court finds lack of 
probable cause to support 
issuance of warrant 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶24. 

1.42254  Defendant may not 
challenge credibility of 
witness upon whose 
testimony court relied in 
issuing search warrant 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶29-32. 

1.4226  Sufficiency of evidence to 
support search for evidence of 
particular crime 

1.42261  Stalking 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶32-38. 

1.4227  Sufficiency of evidence to 
support particular aspects of 
warrant 

1.42271  Breadth of seizure 
authorized by warrant: in 
general 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 
420 (Ct. App. 1989): 1989 Term, p. 1-16, sec. 1.4231. 
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1.42272  Breadth of seizure 
authorized by warrant:  
where there is probable 
cause to believe that there 
exists pervasive scheme to 
defraud, all records of 
business may be seized 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶41. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶10. 

1.42273  Authorization in warrant to 
search "all occupants" 
found at premises for 
which search warrant 
issued 

 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. 
App. 1995): 1995 Term, p. 1-7, sec. 1.4224. 

1.4228  Appellate review of sufficiency 
of evidence 

1.42281  In general 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 16, sec. 1.4226. 

 Massachusetts v. Upton, 104 S. Ct. 2085 (1984): 
1983 Term, p. 7, sec. 1.331. 

 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, 
p. 4, sec. 1.331. 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶18. 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶23. 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶7. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

 State v. Higginbotham, 162 Wis. 2d 978, 471 
N.W.2d 24 (1991): 1990 Term, p. 1-17, sec. 1.4211. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 6, sec. 1.432. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 4, sec. 1.433. 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 4, sec. 1.433. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶32. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶9-10, 19. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶16. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶8, 23-24, 27, 31. 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶28. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶15. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶4. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶11. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶22. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶13. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶9. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶24. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 
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 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826. 

 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. 
App. 1995): 1995 Term, p. 1-7, sec. 1.4224. 

 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 
(Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272. 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-18, sec. 1.4241. 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291. 

 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211. 

 State v. Watkinson, 161 Wis. 2d 750, 468 N.W.2d 
763 (Ct. App. 1991): 1990 Term, p. 1-19, sec. 1.4216. 

 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 
(Ct. App. 1990): 1989 Term, p. 1-16, sec. 1.4215. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 7, sec. 1.328 and 
p. 16, sec. 1.4223. 

 For cases dealing with appellate review of the 
sufficiency of the evidence to establish probable 
cause to search, see sec. 1.328. 

1.42282  When anticipatory search 
warrant issued 

 For cases dealing with this subject, see sec. 
1.42884. 

1.42283  Appellate court review 
limited to information 
supplied in and with 
search warrant application 

 For cases dealing with this subject, see sec. 
1.42233. 

1.42284  Reviewing court gives 
great deference to issuing 
magistrate's determination 
that probable cause for 
search exists 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶32. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶10. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶16. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶8. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶15. 

1.42285  Marginal cases should be 
determined by strong 
preference that officers 
conduct their searches 
pursuant to warrant 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶20. 

1.42286  When trial court did not 
apply correct law in 
determining whether 
probable cause justifying 
issuance of warrant existed, 
appellate court will review 
record to determine 
whether it supports 
finding of probable cause 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶27. 

1.42287  When search warrant based 
on both tainted and 
untainted evidence 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶20. 

1.42288  Appellate court reviews 
issuing magistrate's 
inferences, not police 
officer's 
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 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶17. 

1.4229  Other matters 

1.42291  Comparison of quantum of 
evidence required to 
support issuance of arrest 
warrant with that required 
to support issuance of 
search warrant 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

1.42292  Disclosure of identity of 
informant who supplied 
information providing 
basis for issuance of 
warrant 

 For cases dealing with this subject, see sec. 17.7. 

1.42293  Validity of warrant based 
on tainted evidence if 
untainted evidence 
provides probable cause 

 For cases dealing with this subject, see sec. 
1.3262. 

1.42294  When evidence too "stale" 
to support issuance of 
search warrant 

 For cases dealing with this subject, see sec. 
1.3292. 

1.42295  Issuing magistrate's 
reliance on experience 
and/or special knowledge 
or expertise of officer 

 For cases dealing with this subject, see sec. 
1.3298. 

1.42296  Issuing magistrate's 
reliance on "Preferential 
Child Molester 
Information" 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶18. 

1.42297  Defendant not entitled to 
hearing to challenge 
credibility of witness upon 
whose testimony court 
relied in issuing search 
warrant 

 For cases dealing with this subject, see sec. 
1.42254. 

1.42298  Validity of warrant based 
on tainted evidence if 
untainted evidence 
provides probable cause 

 For cases dealing with this subject, see sec. 
1.3262. 

1.423  Must be issued by neutral 
magistrate with authority to issue 
warrant and supported by oath or 
affirmation 

1.4231  Must be issued by neutral 
magistrate 

1.42311  In general 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 16, sec. 1.423. 

 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 
Term, p. 6, sec. 1.441. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶19. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-16, sec. 1.422. 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231. 

1.42312  Participation by magistrate 
in search 

 Lo-Ji Sales, Inc. v. New York, 99 S. Ct. 2319 (1979): 
1978 Term, p. 6, sec. 1.442. 
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1.42313  Defendant's filing of 
complaints against judge 
does not mean that judge 
was not a neutral and 
detached magistrate 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231. 

1.42314  Judge's prior self-
disqualification in cases 
involving defendant does 
not mean that judge was 
not neutral and detached 
magistrate 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231. 

1.42315  Related matters 

 For cases dealing generally with a defendant's 
right to an impartial judge, see sec. 30.5. 

1.4232  Must be supported by oath or 
affirmation 

1.42321  Requirement in general 

 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 
N.W.2d 473, 2001 Term WSC-6, at ¶1-25. 

1.42322  Background and history of 
requirement 

 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 
N.W.2d 473, 2001 Term WSC-6, at ¶8-13. 

1.42323  Failure to comply with 
requirement is not 
technical irregularity not 
affecting substantial rights 
of defendant that cannot 
provide grounds for 
suppression under Wis. 
Stat. § 968.22 

 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 
N.W.2d 473, 2001 Term WSC-6, at ¶16-19. 

1.42324  Investigator's sworn 
statement, made after 
warrant issued and 
executed, does not remedy 
absence of sworn statement 
before issuance of warrant 

 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 
N.W.2d 473, 2001 Term WSC-6, at ¶20-21. 

1.42325  Good-faith exception to 
exclusionary rule does not 
apply to failure to comply 
with this requirement 

 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 
N.W.2d 473, 2001 Term WSC-6, at ¶24. 

1.4233  Magistrate must have authority 
to issue warrant 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶17. 

 For cases dealing with the power and authority 
of  a court commissioner to issue a warrant, see 
sec. 1.42821. 

1.424  Contents of search warrant 

1.4241  General principles 

1.42411  Court may construe 
contents of warrant with 
reference to supporting 
application or affidavit if 
warrant uses appropriate 
words of incorporation and 
supporting documentation 
accompanies warrant 

 Groh v. Ramirez, 124 S. Ct. 1284 (2004). 

1.4242  Description of things to be 
seized and place or person to 
be searched (particularity 
requirement) 

1.42421  Need for, and sufficiency 
of, in general 

 Groh v. Ramirez, 124 S. Ct. 1284 (2004). 

 Walter v. United States, 100 S. Ct. 2395 (1980): 
1979 Term, p. 7, sec. 1.4241. 

 Lo-Ji Sales, Inc. v. New York, 99 S. Ct. 2319 (1979): 
1978 Term, p. 7, sec. 1.451. 

 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 
Term, p. 7, sec. 1.451. 
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 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶19. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 1-16, sec. 1.3211. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 18, sec. 1.4272. 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 4, secs. 1.441 and 1.442. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶39-42. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶12-17. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶25-26. 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶8, 11-12, 20. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶9. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶23-29. 

 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 
791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236. 

 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 1-10, sec. 1.3211. 

 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 
420 (Ct. App. 1989): 1989 Term, p. 1-16, sec. 1.4231. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 16, sec. 1.4241. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

1.42422  Sufficiency of, when First 
Amendment rights 
implicated 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶26. 

1.42423  Objectives or purposes of 
particularity requirement 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶12. 

1.42424  Effect of error in 
description of place to be 
searched 

 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 
N.W.2d 473, 2001 Term WSC-6, at ¶22-23. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶12-17. 

 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 
791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236. 

1.42425  Validity of authorization to 
search not only designated 
premises, but also "all 
occupants" found on 
premises 

 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. 
App. 1995): 1995 Term, p. 1-7, sec. 1.4224. 

1.42426  Where search warrant is 
based on knowledge of 
controlled delivery, 
warrant may authorize 
search for drug 
paraphernalia as well as 
contraband 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

1.42427  Effect of violation of 
requirement of specificity 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 4, sec. 1.443. 

 For cases dealing generally with the effect of 
partial invalidity of a warrant, see sec. 1.4283. 
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 For cases dealing generally with the severability 
doctrine, see sec. 1.4284. 

1.42428  Fact that application for 
warrant adequately 
describes things to be 
seized does not save 
warrant that fails to do so 
from facial invalidity 

 Groh v. Ramirez, 124 S. Ct. 1284 (2004). 

1.42429  Requirement of specificity 
of description when 
documents are object of 
search 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶38. 

1.4243  Description of things to be 
seized and place or person to 
be searched (particularity 
requirement) (cont'd) 

1.42431  When multi-unit building 
is involved:  in general 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶8-16, 22, 24. 

1.42432  When multi-unit building 
is involved:  warrant which 
describes entire residential 
building when cause is 
shown for searching only 
one apartment is void 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶9, 21-22. 

1.42433  When multi-unit building 
is involved:  may unit to be 
searched be described by 
naming occupant of unit or 
attaching occupant's 
picture to warrant? 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶12-16. 

1.42434  Particularity requirement 
not satisfied by listing a 
number of addresses (e.g., 
addresses of several units 
in apartment building) and 
conditioning execution of 
warrant on law 
enforcement officers 
identifying precise unit in 
which particular individual 
lives, absent showing of 
why officers could not 
have identified precise 
address before applying 
for warrant 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶25-31. 

1.42435  Description of place to be 
searched, based on good 
faith but mistaken belief as 
to nature of premises 
described, is not invalid 
because it turns out to have 
been unnecessarily broad 

 Maryland v. Garrison, 107 S. Ct. 1013 (1987): 1986 
Term, p. 11, sec. 1.4251. 

 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 
791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236. 

1.4244  Specification of means or time 
of execution 

1.42441  In general 

 United States v. Grubbs, 126 S. Ct. 1494 (2006). 

 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 
Term, p. 7, sec. 1.452. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶28-29. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶9. 

1.42442  No-knock entry: in general 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶27-29, 34. 

 State v. Moss, 172 Wis. 2d 110, 492 N.W.2d 627 
(1992): 1992 Term, p. 1-23, sec. 1.4243. 
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 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 1-5, sec. 1.4241. 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 17, sec. 1.4251. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 
(Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332. 

 State v. Watkinson, 161 Wis. 2d 750, 468 N.W.2d 
763 (Ct. App. 1991): 1990 Term, p. 1-21, sec. 1.4241. 

 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 
500 (Ct. App. 1983): 1983 Term, p. 18, sec. 1.4251. 

 For cases dealing generally with a no-knock 
entry, see sec. 1.425. 

1.42443  No-knock entry: 
authorization for no-knock 
entry reviewed with great 
deference 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-14, sec. 1.4232. 

1.42444  No-knock entry: failure to 
seek advance authorization 
for no-knock entry not 
fatal, even though grounds 
for such entry known at 
time of application for 
search warrant 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶27-29. 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-18, sec. 1.4241. 

1.42445  When advance 
authorization for no-knock 
entry sought, court 
reviewing reasonableness 
of no-knock execution of 
warrant not precluded 
from considering facts 
known to police but not 
included in search warrant 
application 

 For cases dealing with this subject, see sec. 
1.42554. 

1.42446  Need for authorization to 
use ruse to obtain 
admittance to premises to 
be searched 

 State v. Moss, 172 Wis. 2d 110, 492 N.W.2d 627 
(1992): 1992 Term, p. 1-23, sec. 1.4243. 

1.42447  Nighttime execution 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252. 

1.4245  Effect of reference to wrong 
statute 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 1-17, sec. 1.4232. 

1.4246  Anticipatory search warrant 
does not need to specify 
condition(s) precedent to 
execution of warrant 

 For cases dealing with this subject, see sec. 
1.42885. 

1.425  Requirement of knock and 
announcement before entry to 
execute warrant; no-knock entry 

1.4251  Nature, purpose, and source of 
requirement 

1.42511  Nature of requirement in 
general 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 
Term, p. 1-15, sec. 1.42515. 

 Wilson v. Arkansas, 115 S. Ct. 1914 (1995): 1994 
Term, p. 1-17, sec. 1.4252. 

 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 
Term, p. 7, sec. 1.461. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶17. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶20. 
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 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 
N.W.2d 543: 1999 Term, p. 1-20, sec. 1.4251. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 
(1996): 1995 Term, p. 1-10, sec. 1.42524. 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 1-20, sec. 1.4245. 

 State v. Moss, 172 Wis. 2d 110, 492 N.W.2d 627 
(1992): 1992 Term, p. 1-23, sec. 1.4243. 

 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 1-5, sec. 1.4241. 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 17, sec. 1.4251. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶9. 

 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 
722, 663 N.W.2d 299, at ¶8. 

 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 
150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257. 

 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 
(Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-18, sec. 1.4241. 

 State v. Berry, 174 Wis. 2d 28, 496 N.W.2d 746 
(Ct. App. 1993): 1992 Term, p. 1-20, sec. 1.4241. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

 State v. Greene, 172 Wis. 2d 43, 492 N.W.2d 181 
(Ct. App. 1992): 1992 Term, p. 1-21, sec. 1.4241. 

 State v. Moss, 166 Wis. 2d 733, 480 N.W.2d 526 
(Ct. App. 1992): 1991 Term, p. 1-7, sec. 1.4242. 

 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 
(Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332. 

 State v. Long, 163 Wis. 2d 261, 471 N.W.2d 248 
(Ct. App. 1991): 1990 Term, p. 1-20, sec. 1.4241. 

 State v. Watkinson, 161 Wis. 2d 750, 468 N.W.2d 
763 (Ct. App. 1991): 1990 Term, p. 1-21, sec. 1.4241. 

 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 
(Ct. App. 1985): 1984 Term, p. 11, sec. 1.4251. 

 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 
(Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616. 

 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 
500 (Ct. App. 1983): 1983 Term, p. 18, sec. 1.4251. 

 For cases dealing with the authorization of a no-
knock entry in a search warrant, see sec. 1.42432. 

 For cases dealing with the requirement of knock 
and announcement before entry to effect arrest, see 
sec. 1.95133. 

1.42512  Purpose of requirement 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶17. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶20. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶9-10. 

 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 
150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257. 

1.42513  Source of requirement: 
Requirement is mandated 
by federal constitution 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 
Term, p. 1-15, sec. 1.42515. 

 Wilson v. Arkansas, 115 S. Ct. 1914 (1995): 1994 
Term, p. 1-17, sec. 1.4252. 
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 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶22-23. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 
(1996): 1995 Term, p. 1-10, 1.42524. 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 1-20, sec. 1.4245. 

 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 
722, 663 N.W.2d 299, at ¶8. 

 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 
150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

1.42514  Source of requirement:  
Requirement is mandated 
by state constitution 

 For cases dealing with this subject, see sec. 
1.42587. 

1.4252  How long must officers wait 
after knock and announcement 
before entry? 

1.42521  In general 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 United States v. Banks, 124 S. Ct. 521 (2003). 

1.42522  When officers are 
concerned about possible 
destruction of evidence 
(e.g., drugs) 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 United States v. Banks, 124 S. Ct. 521 (2003). 

1.4253  Requirement may be dispensed 
with when no-knock entry 
needed to protect safety of 
officers or to prevent 
destruction evidence or escape, 
or if knocking and announcing 
would be "futile" 

1.42531  In general 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 United States v. Banks, 124 S. Ct. 521 (2003). 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 
Term, p. 1-15, 1.42515. 

 Wilson v. Arkansas, 115 S. Ct. 1914 (1995): 1994 
Term, p. 1-17, sec. 1.4252. 

 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 
(1998): 1997 Term, p. 1-23, sec. 1.42528. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 
(1996): 1995 Term, p. 1-10, 1.42524. 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 1-20, sec. 1.4245. 

 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 
722, 663 N.W.2d 299, at ¶8-9. 

 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 
(Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

1.42532  Law enforcement officers 
only need reasonable 
suspicion that 
circumstances justifying 
no-knock entry are present 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 
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1.4254  Is there an exception to 
requirement when police have 
search warrant, supported by 
probable cause, to search 
residence for evidence of 
delivery of drugs or evidence of 
possession with intent to 
deliver drugs? 

1.42541  Former Wisconsin rule: 
Requirement not 
applicable when police 
have search warrant, 
supported by probable 
cause, to search residence 
for evidence of delivery of 
drugs or evidence of 
possession with intent to 
deliver drugs 

 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 
Term, p. 1-15, sec. 1.42515. 

 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 
N.W.2d 543: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 
(1996): 1995 Term, p. 1-10, sec. 1.42524. 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 1-20, sec. 1.4245. 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 
622 N.W.2d 1, 2000 Term WCA-130, at ¶10. 

 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 
150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257. 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 
(Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

1.42542  Present rule mandated by 
United States Supreme 
Court, overruling former 
Wisconsin rule: 
Requirement not subject to 
blanket exception when 
police have search warrant, 
supported by probable 
cause, to search residence 
for evidence of delivery of 
drugs or evidence of 
possession with intent to 
deliver drugs; police must 
have reasonable suspicion 
that announcement, under 
the particular 
circumstances, would be 
dangerous or futile, or that 
it would inhibit the 
effective investigation of 
the crime 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 
Term, p. 1-15, sec. 1.42515. 

 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 
N.W.2d 425, at ¶7. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶18. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶24-26. 

 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 
N.W.2d 543: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 
(1998): 1997 Term, p. 1-23, sec. 1.42528. 
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 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 
622 N.W.2d 1, 2000 Term WCA-130, at ¶9-12. 

 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 
610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361. 

 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 
150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257. 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 
(Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

1.4255  Matters relating to advance 
authorization for no-knock 
entry from judge issuing search 
warrant 

1.42551  Magistrate's decision not to 
authorize no-knock entry 
does not remove officers' 
authority to exercise 
independent judgment and 
execute no-knock entry 

 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 
Term, p. 1-16, sec. 1.42516. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶27. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

1.42552  Even when search warrant 
authorizes no-knock entry, 
reasonableness of no-
knock entry is determined 
at time warrant is executed, 
not at time warrant was 
issued; reasonable 
suspicion justifying 
warrant authorizing no-
knock entry may be 
negated by additional facts 
that are revealed prior to 
execution of warrant 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶10. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶29-41. 

 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 
722, 663 N.W.2d 299, at ¶9-21. 

 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 
622 N.W.2d 1, 2000 Term WCA-130, at ¶9. 

1.42553  Failure to seek advance 
authorization for no-knock 
entry not fatal, even 
though grounds for such 
entry known at time of 
application for search 
warrant 

 For cases dealing with this subject, see sec. 
1.42434. 

1.42554  When advance 
authorization for no-knock 
entry sought, court 
reviewing reasonableness 
of no-knock execution of 
warrant not precluded 
from considering facts 
known to police but not 
included in search warrant 
application 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶1-41. 

 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 
722, 663 N.W.2d 299, at ¶18. 
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1.42555  Fact that police do not seek 
advance authorization for 
no-knock entry in warrant 
does not bar no-knock 
entry if circumstances at 
time of entry justify it 

 United States v. Banks, 124 S. Ct. 521 (2003). 

1.4256  Applicability of exclusionary 
rule to violation of knock-and-
announce requirement 

1.42561  In general 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶28-75. 

 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 
N.W.2d 543: 1999 Term, p. 1-22, sec. 1.4258. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-22, sec. 1.4258. 

 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 
622 N.W.2d 1, 2000 Term WCA-130, at ¶11. 

 For cases dealing with the effect of an illegal 
manner of entry to execute a search warrant (e.g., 
inappropriate no-knock entry), see sec. 1.836. 

1.42562  When officer has relied in 
good faith on authorization 
for no-knock entry in 
search warrant 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶28-75. 

 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 
610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361. 

1.42563  When officer has relied in 
good faith on Wisconsin 
Supreme Court's rule 
creating blanket exception 
to knock-and-announce 
requirement when police 
have probable cause to 
search premises for 
evidence of delivery of 
drugs or evidence of 
possession with intent to 
deliver drugs, prior to 
United States Supreme 
Court's overruling that 
blanket exception 

 For cases dealing with this subject, see sec. 
1.42584. 

1.42564  When person (e.g., owner 
of premises entered) 
complaining about 
violation was not present at 
time of entry 

 For cases dealing with this subject, see sec. 
1.42592. 

1.4257  Sufficiency of evidence to 
justify no-knock entry 

1.42571  In general 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶16-26. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶36-40. 

 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 
722, 663 N.W.2d 299, at ¶12. 

1.42572  Use of prior arrest record of 
occupant of premises to be 
entered in determining 
whether reasonable 
suspicion justifying no-
knock entry exists 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶21-23. 

1.4258  Other matters 
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1.42581  May officers rely on 
generalized experience in 
drug cases to conclude that 
no-knock entry needed to 
protect officers or prevent 
destruction of evidence, or 
must that conclusion be 
based on specific facts of 
case? 

 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 
(1998): 1997 Term, p. 1-23, sec. 1.42528. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 
(Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

1.42582  When trial court has 
sustained no-knock entry 
based on former blanket 
exception to knock-and-
announce requirement 
when search is for delivery 
of drugs or possession with 
intent to deliver drugs 
because that was rule in 
effect at time of decision, 
case must be remanded to 
trial court to determine 
whether circumstances 
existing at time of search 
justified no-knock entry 

 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 
(1998): 1997 Term, p. 1-23, sec. 1.42528. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

1.42583  Reasonable suspicion that 
circumstances warranting 
no-knock entry exist is 
sufficient to permit no-
knock entry even when 
such entry involves 
destruction of property 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

1.42584  When officers relied, in 
objective good faith, on 
Wisconsin Supreme 
Court's rule creating 
blanket exception to 
knock-and-announce 
requirement when police 
have probable cause to 
search premises for 
evidence of delivery of 
drugs or evidence of 
possession with intent to 
deliver drugs, prior to 
United States Supreme 
Court's overruling that 
blanket exception, failure 
to knock and announce 
provides no grounds for 
suppression of evidence 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶49-50. 

 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 
N.W.2d 543: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

1.42585  Federal statute codifying 
knock-and-announcement 
requirement is subject to 
common-law exceptions 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

1.42586  Knock and announcement 
not required when 
executing search warrant 
against unoccupied 
premises 
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 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 
150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257. 

1.42587  Requirement of knock and 
announcement is imposed 
by state constitution 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

1.42588  Reasonableness of no-
knock entry must 
ultimately be judged by 
consideration of 
circumstances as they 
existed at time of entry; 
whenever reasonableness 
of no-knock entry is 
challenged, state must 
present evidence of 
circumstances known or 
reasonably suspected by 
police to exist at time of 
warrant execution that 
would justify no-knock 
entry 

 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 
722, 663 N.W.2d 299, at ¶1-22. 

1.4259  Other matters (cont'd) 

1.42591  Destruction of property in 
executing no-knock entry 

 For cases dealing with this subject, see sec. 
1.42662. 

1.42592  Finding violation of knock-
and-announce 
requirement, and applying 
exclusionary rule to 
remedy violation, when 
person (e.g., owner of 
premises entered) 
complaining about 
violation was not present at 
time of entry 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶1-16. 

1.42593  Effect of failure to 
announce identity and 
purpose before entry after 
knocking and receiving no 
response 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶1-16. 

1.426  Execution of search warrant 

1.4261  Manner of execution in general 

1.42611  General principles 

 Los Angeles County v. Rettele, 127 S. Ct. 1989 
(2007). 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 
(1996): 1995 Term, p. 1-10, sec. 1.42524. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 1-20, sec. 1.4245. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

1.42612  Requirement of knock and 
announcement before 
entry: no-knock entry 

 For cases dealing with this subject, see sec. 1.425. 

1.42613  Applicability of 
exclusionary rule to 
violation of Fourth 
Amendment requirement 
of reasonableness in 
execution of warrant 

 For cases dealing with this subject, see sec. 
1.4268. 

1.4262  Time of execution 

1.42621  Timeliness of execution 

 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 
(1980): 1980 Term, p. 8, sec. 1.4251. 
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 State v. Edwards, 93 Wis. 2d 44, 286 N.W.2d 369 
(Ct. App. 1979): 1979 Term, p. 7, sec. 1.4252. 

1.42622  May be executed during 
nighttime hours 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252. 

1.4263  Scope of search and seizure 
under warrant 

1.42631  In general 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 7, sec. 1.4251. 

 Walter v. United States, 100 S. Ct. 2395 (1980): 
1979 Term, p. 7, sec. 1.4253. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶34-46. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 9, sec. 1.4252. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶7-13. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶9. 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 1-13, sec. 1.671. 

 For cases dealing generally with the permissible 
scope of a lawful search, see sec. 1.9533. 

1.42632  Search of premises that is 
overbroad (i.e., that extends 
into neighboring premises 
of third party) due to 
objectively understandable 
and reasonable mistake as 
to nature of premises 

 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 
Term, p. 1-17, sec. 1.4242. 

 Maryland v. Garrison, 107 S. Ct. 1013 (1987): 1986 
Term, p. 11, sec. 1.4251. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 
791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236. 

1.42633  Need to discontinue search 
that is overbroad due to 
overbroad description of 
place to be searched when 
error in description of 
place to be searched found 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 
791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236. 

1.42634  Search must cease when 
objects of search have been 
found 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 5, sec. 1.45. 

1.42635  Right to subject items 
found in search to 
examination designed to 
bring out characteristics 
not visible to unaided 
human senses (e.g., 
developing film, scientific 
analysis, etc.) to determine 
whether they fall within 
search warrant 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶14-16. 

1.42636  Right to remove items 
found in search to another 
location (e.g., police 
station) for further 
examination to determine 
whether they fall within 
search warrant 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 
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1.42637  Seizure of items not 
described in warrant 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 9, sec. 1.4252. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 For cases dealing with the seizure of items not 
described in the warrant under the plain view 
doctrine, see sec. 1.68. 

1.42638  Effect of seizure of items 
not described in warrant 
(i.e., items outside scope of 
warrant) or of other activity 
not authorized by warrant 
on admissibility of seized 
items that were described 
in warrant (i.e., items 
within scope of warrant): 
generally, remedy is to 
suppress only items seized 
outside scope of warrant, 
but when search is 
conducted with flagrant 
disregard for limitations 
found in warrant, 
suppression of all evidence 
seized is required 

 Waller v. Georgia, 104 S. Ct. 2210 (1984): at 
footnote 3 of decision. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶18. 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶9-14. 

 State v. Christensen, 2007 WI App 170, 304 Wis. 
2d 147, 737 N.W.2d 38, at ¶13. 

 For cases dealing with this principle outside the 
context of the execution of a search warrant, see 
1.9684. 

1.42639  Police do not exceed scope 
of search authorized by 
warrant simply by 
photographing items in 
plain view 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶10. 

1.4264  Scope of search and seizure 
under warrant (cont'd) 

1.42641  Search may extend to all 
items found on premises 
that are plausible 
repositories for objects 
named in the search 
warrant: general rule 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶38. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶21. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 1-26, sec. 1.42543. 

1.42642  Search may extend to all 
items found on premises 
that are plausible 
repositories for objects 
named in the search 
warrant:  exception to 
general rule (search may 
not extend to repositories 
worn by, or in physical 
possession of, persons 
whose search is not 
authorized by warrant) 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

1.42643  Closets, drawers, chests, 
and other containers, as 
well as any other objects, 
may be opened and/or 
inspected if they could 
contain object of search 
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 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 7, sec. 1.4251. 

 Walter v. United States, 100 S. Ct. 2395 (1980): 
1979 Term, p. 7, sec. 1.4253. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶38. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 1-13, sec. 1.671. 

1.42644  Search of belongings of 
visitor on premises 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

1.42645  Premises search warrant 
authorizes search of any 
items found on premises 
regardless of ownership 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 1-26, sec. 1.42543. 

1.42646  Warrant authorizing search 
of "premises" at particular 
location authorizes search 
of vehicle found on 
premises 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 1-26, sec. 1.42543. 

1.42647  Search warrant for person 
encompasses search of bag 
or purse carried by person 
at time of execution of 
search warrant 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

1.42648  When objective of search is 
photographs (e.g., child 
pornography), search may 
extend to computer 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶21. 

1.42649  Search of fixed premises 
generally extends to entire 
area in which object of 
search may be found 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶38. 

1.4265  Scope of search and seizure 
under warrant (cont'd) 

1.42651  Warrant authorizing search 
of "entire first floor 
premises" of building 
containing business 
permits search of balcony 
area raised up from first 
floor, but which did not 
reach second floor and 
which was accessible only 
from first floor 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶19. 

1.4266  Propriety of bringing third 
party into home during 
execution of warrant 

1.42661  Owner of stolen property 
or other third party for 
purpose of identifying 
property whose seizure is 
authorized by warrant 

 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 
Term, p. 1-25, sec. 1.42551. 
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1.42662  Members of the media or 
other third parties who do 
not aid execution of 
warrant 

 Hanlon v. Berger, 119 S. Ct. 1706 (1999): 1998 
Term, p. 1-19, sec. 1.4151. 

 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 
Term, p. 1-18, sec. 1.4151. 

1.4267  Destruction of property in 
executing warrant 

1.42671  In general 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 United States v. Banks, 124 S. Ct. 521 (2003). 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

1.42672  When no-knock entry 
made 

 United States v. Banks, 124 S. Ct. 521 (2003). 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

1.42673  Federal statute describing 
circumstances under which 
officer may damage 
property in executing 
warrant subject to 
common-law exceptions 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-22, sec. 1.42526. 

1.42674  Applicability of 
exclusionary rule when 
destruction of property 
violates Fourth 
Amendment's 
reasonableness 
requirement 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-28, sec. 1.42553. 

 For cases dealing with the effect of an illegal 
manner of entry to execute a search warrant (e.g., 

unreasonable destruction of property), see sec. 
1.836. 

1.4268  Applicability of exclusionary 
rule to violations of Fourth 
Amendment's requirement that 
execution of warrant be 
reasonable 

1.42681  In general 

1.42682  Applicability of 
exclusionary rule to 
violation of knock-and-
announce requirement 

 For cases dealing with this subject, see sec. 1.836. 

1.42683  Applicability of 
exclusionary rule when 
destruction of property 
violates Fourth 
Amendment's 
reasonableness 
requirement 

 For cases dealing with this subject, see sec. 
1.42664. 

1.4269  Other matters relating to 
execution of search warrant 

1.42691  Use of ruse to induce 
occupant to open premises 
to be searched 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 1-22, sec. 1.4246. 

 State v. Moss, 172 Wis. 2d 110, 492 N.W.2d 627 
(1992): 1992 Term, p. 1-23, sec. 1.4243. 

 State v. Moss, 166 Wis. 2d 733, 480 N.W.2d 526 
(Ct. App. 1992): 1991 Term, p. 1-7, sec. 1.4242. 

1.42692  Covert entry 

 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 
Term, p. 7, sec. 1.461. 

1.42693  Requirement of knock and 
announcement before 
entry; no-knock entry 

 For cases dealing with this subject, see sec. 1.425. 
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1.42694  Homeowner has no right to 
prevent officers armed 
with warrant from entering 
his or her home to execute 
warrant 

 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 
150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257. 

1.42695  Police have authority 
under valid search warrant 
to forcibly execute warrant 
when premises are 
unoccupied 

 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 
150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257. 

1.42696  Need to furnish warrant at 
outset of search when 
occupant of premises 
searched requests to see it 

 Groh v. Ramirez, 124 S. Ct. 1284 (2004). 

1.42697  Permissibility of requiring 
unclothed person in bed on 
premises to be searched to 
get out of bed and stand 
next to it unclothed 

 Los Angeles County v. Rettele, 127 S. Ct. 1989 
(2007). 

1.42698  Need to stop search upon 
discovery that occupants of 
premises are of different 
race than suspects 

 Los Angeles County v. Rettele, 127 S. Ct. 1989 
(2007). 

1.427  Return of search warrant 

1.4271  Timeliness of return 

 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 
(1980): 1980 Term, p. 9, sec. 1.4261. 

1.428  Other matters relating to search 
warrant 

1.4281  Purpose of search warrant in 
general 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-8, sec. 1.4263. 

1.4282  Issuance of warrant by court 
commissioner or other entity 
other than judge 

1.42821  Power of court 
commissioner or other 
entity other than judge to 
issue warrant 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶17. 

 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 
(Ct. App. 1985): 1984 Term, p. 36, sec. 1.925. 

 State v. Verkuylen, 120 Wis. 2d 59, 352 N.W.2d 
668 (Ct. App. 1984): 1984 Term, p. 36, sec. 1.925. 

 State v. Loney, 110 Wis. 2d 256, 328 N.W.2d 872 
(Ct. App. 1982): 1982 Term, p. 11, sec. 1.4271. 

1.42822  By court commissioner 
who has not filed oath of 
office 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 12, 
sec. 1.4272. 

1.4283  Effect of partial invalidity of 
warrant 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 18, sec. 1.4272. 

 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

1.4284  Severability doctrine (items 
seized during lawful execution 
of valid part of warrant are not 
suppressed because other items 
were seized pursuant to invalid 
portion of warrant) 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 18, sec. 1.4272. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶18. 
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 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 
(Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211. 

1.4285  Sealing of search warrant 

1.42851  In general 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

1.42852  When warrant issued in 
John Doe proceeding 

 For cases dealing with this subject, see sec. 
4.2232. 

1.4286  Search and detention of 
persons on premises for which 
search warrant issued 

1.42861  Search of persons on 
premises for which search 
warrant issued 

 For cases dealing with this subject, see sec. 
1.6921. 

1.42862  Detention of persons on 
premises for which search 
warrant issued 

 For cases dealing with this subject, see sec. 
1.5941. 

1.4287  Alleged misconduct of state 
subsequent to execution of 
search warrant cannot "reach 
back" to invalidate lawful 
search and seizure 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

1.4288  Anticipatory warrant 

1.42881  In general 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶17-23. 

1.42882  What constitutes 

 United States v. Grubbs, 126 S. Ct. 1494 (2006). 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶17. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 
(Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272. 

 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 
791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236. 

1.42883  Validity of 

 United States v. Grubbs, 126 S. Ct. 1494 (2006). 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶16-23. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 
(Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272. 

1.42884  Test for determination of 
probable cause to issue 

 United States v. Grubbs, 126 S. Ct. 1494 (2006). 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶17, 32. 

1.42885  Sufficiency of showing of 
probable cause to issue 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

1.42886  When warrant issued in 
anticipation of arrival of 
contraband on premises, 
need for, and sufficiency 
of, language in warrant 
conditioning search upon 
contraband's arrival there 

 United States v. Grubbs, 126 S. Ct. 1494 (2006). 
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 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶18-20. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

1.42887  When warrant issued in 
anticipation of delivery of 
contraband to premises, 
does warrant need to allege 
role government agents 
will play in delivery? 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

1.42888  Anticipatory warrants are 
peculiar to property in 
transit 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶17, 32. 

1.42889  Anticipatory warrant not 
appropriate where its 
execution is conditioned on 
verification of individual's 
address 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶16-24. 

1.4289  Telephonic application for 
search warrant 

1.42891  Fourth Amendment does 
not require 
contemporaneous 
recording of search warrant 
application 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶17. 

1.42892  Statutory requirement that 
application be recorded 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶1-57. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶26. 

1.42893  Effect of failure to have 
application recorded 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶1-57. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶26. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶24. 

1.42894  Reconstruction of 
application when 
application has not been 
recorded 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶1-57. 

 State v. DeFilippo, 2005 WI App 213, 287 Wis. 2d 
193, 704 N.W.2d 410, at ¶9-11. 

1.42895  Right to counsel at 
application or at hearing 
where reconstruction of 
unrecorded application is 
attempted 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶50-51. 

1.429  Other matters relating to search 
warrant (cont'd) 

1.4291  Special inspection warrant 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

1.4292  When judge has issued search 
warrant, it is presumed that 
judge concluded probable 
cause existed and absence of 
declaration of that conclusion 
does not invalidate warrant 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291. 

1.4293  Conditional or contingent 
search warrant 

1.42931  In general 
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 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶16-24. 

 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 
(Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272. 

1.42932  Conditional warrant not 
appropriate where its 
execution is conditioned on 
verification of individual's 
address 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶16-24. 

1.4294  Disclosure of identity of 
informant who supplied 
information providing basis for 
issuance of warrant 

 For cases dealing with this subject, see sec. 17.7. 

1.4295  When law enforcement officers 
seize property pursuant to 
warrant, due process requires 
reasonable notice that property 
has been taken so owner can 
pursue available remedies for 
its return 

1.42951  In general 

 City of West Covina v. Perkins, 119 S. Ct. 678 
(1999): 1998 Term, p. 1-24, sec. 1.42542. 

1.42952  Officers need not give 
notice of state-law 
remedies for return of 
property when such 
remedies are established 
by published, generally 
available state statutes and 
case law 

 City of West Covina v. Perkins, 119 S. Ct. 678 
(1999): 1998 Term, p. 1-24, sec. 1.42542. 

1.4296  Temporary seizure of person or 
property while search warrant 
obtained 

1.42961  Of person 

 For cases dealing with this subject, see sec. 
1.5941. 

1.42962  Of property 

 For cases dealing with this subject, see sec. 
1.6988. 

1.4297  Statute providing that evidence 
seized under search warrant 
shall not be suppressed 
because of technical 
irregularity not affecting 
substantial rights of defendant  
(Wis. Stat. § 968.22) 

1.42971  In general 

 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 
N.W.2d 473, 2001 Term WSC-6, at ¶16. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶17. 

1.42972  Statute does not apply to 
failure to comply with 
requirement that warrant 
must be based on oath or 
affirmation 

 For cases dealing with this subject, see sec. 
1.42323. 

1.42973  Statute applies to search 
warrant's mistaken 
description of place to be 
searched when there was 
no reasonable probability 
that officers would search 
wrong place 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶17. 

1.4298  Need for contemporaneous 
recording of search warrant 
application 

1.42981  Fourth Amendment does 
not require 
contemporaneous 
recording of search warrant 
application 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶17. 
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1.42982  But right to meaningful 
judicial review of warrant 
process may require 
contemporaneous 
recording of search warrant 
application 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶30. 

1.4299  Other matters 

1.42991  Right to counsel at 
proceedings relating to 
issuance of search warrant 

 For cases dealing with this subject, see sec. 
25.194. 

1.42992  Authority to issue search 
warrant in John Doe 
proceeding 

 For cases dealing with this subject, see sec. 
4.2231. 

1.42993  Preservation of common-
law rules regarding search 
warrants and their 
execution 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252. 

1.42994  Reconstruction of search 
warrant application when 
testimony supporting 
warrant was not recorded 

 For cases dealing with this subject, see sec. 
1.42894. 

1.42995  Probable cause may cease 
to exist after warrant is 
issued 

 United States v. Grubbs, 126 S. Ct. 1494 (2006). 

1.42996  Substitution of copy of lost 
original affidavit and 
complaint supporting 
search warrant 

 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 
420 (Ct. App. 1989): 1989 Term, p. 1-18, sec. 1.4261. 

1.42997  Effect of seizure of items 
not described in warrant 
(i.e., items outside scope of 
warrant) or of other activity 
not authorized by warrant 
on admissibility of seized 
items that were described 
in warrant (i.e., items 
within scope of warrant):  
generally, remedy is to 
suppress only items seized 
outside scope of warrant,  
but when search is 
conducted with flagrant 
disregard for limitations 
found in warrant, 
suppression of all evidence 
seized is required 

 For cases dealing with this subject, see sec. 
1.42638. 

1.42998  Warrant issued by judge, 
magistrate, or other entity 
that had no authority to 
issue warrant is void 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶27-30. 

1.5  Seizures Of The Person 

1.51  Consensual Encounter 

 For cases dealing with this subject, see sec. 1.246. 

1.52  Temporary Investigative Stop Of 
Person (Stop And Frisk) 

1.521  What constitutes temporary 
investigative stop 

 For cases dealing with this subject, see secs. 
1.1314 and 1.525. 

1.522  When stop permitted 

1.5221  General principles 

1.52211  In general 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶5. 
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 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶10-13. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶20. 

 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, 
__ N.W.2d __, at ¶5. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶14. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶25. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶13-26. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶13. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶11. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶9. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶8-16. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶15. 

1.52212  Reasonable suspicion 
required 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 
Term, p. 1-27, sec. 1.5231. 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 Alabama v. White, 110 S. Ct. 2412 (1990): 1989 
Term, p. 1-18, sec. 1.5211. 

 United States v. Sokolow, 109 S. Ct. 1581 (1989): 
1988 Term, p. 1-19, sec. 1.7264. 

 United States v. Sharpe, 105 S. Ct. 1568 (1985): 
1984 Term, p. 20, sec. 1.5264. 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 
Term, p. 28, sec. 1.652. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 10, sec. 1.3723. 

 Immigration & Naturalization Service v. Delgado, 
104 S. Ct. 1758 (1984): 1983 Term, p. 3, sec. 1.1391. 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 9, sec. 1.3731. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 
Term, p. 16, sec. 1.651. 

 Reid v. Georgia, 100 S. Ct. 2752 (1980): 1979 Term, 
p. 4, sec. 1.3541. 

 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 
1979 Term, p. 5, sec. 1.3541. 

 Brown v. Texas, 99 S. Ct. 2637 (1979): 1978 Term, 
p. 3, sec. 1.3431. 

 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 
Term, p. 3, sec. 1.3431. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶10. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶20. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶35. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶43-45, 74, 
82-84. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶39-
43. 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶14-15. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶21. 
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 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35.2, sec. 35.4312. 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Anderson, 155 Wis. 2d 77, 454 N.W.2d 763 
(1990): 1989 Term, p. 1-20, sec. 1.5221. 

 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 
(1989): 1988 Term, p. 1-18, sec. 1.7263. 

 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 
(1988): 1987 Term, p. 1-17, sec. 1.7262. 

 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 
(1987): 1986 Term, p. 18, sec. 1.5264. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 17, sec. 1.5261. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 3, sec. 1.3622. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 5, sec. 1.3541. 

 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, 
__ N.W.2d __, at ¶5. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶14. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶14. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶13. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶11. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶9. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶8. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶16. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶7. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶3, 5. 

 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 
876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶5. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶8. 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶12. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶14. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶10. 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶1-15. 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶7. 

 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 
619 N.W.2d 279, 2000 Term WCA-83, at ¶20. 

 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 
613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261. 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 
(Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222. 
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 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 
(Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185. 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-12, sec. 1.3171. 

 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 
(Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 
(Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212. 

 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. 
App. 1991): 1991 Term, p. 1-8, sec. 1.5211. 

 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 
546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541. 

 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 
(Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 17, sec. 1.5261. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261. 

1.52213  No need for probable 
cause:  in general 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 10, sec. 1.3723. 

 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 
Term, p. 4, sec. 1.3622. 

 Reid v. Georgia, 100 S. Ct. 2752 (1980): 1979 Term, 
p. 4, sec. 1.3541. 

 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 
Term, p. 3, sec. 1.3431. 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 
(1987): 1986 Term, p. 18, sec. 1.5264. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 17, sec. 1.5261. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 3, sec. 1.3622. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 5, sec. 1.3541. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶13. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶15. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶7. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶14. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261. 

1.52214  No need for probable 
cause:  even when only 
civil infraction (e.g., non-
criminal traffic violation) 
involved 
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 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶5. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶10-13. 

1.52215  No need for warrant 

1.52216  When person traveling in 
automobile stopped 

 For cases dealing with this subject, see sec. 1.53. 

1.52217  Stop is permissible for 
violation of non-criminal 
traffic laws 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶25. 

 For cases dealing generally with stops of persons 
traveling in an automobile for a violation of a 
traffic or other vehicle regulation, see sec. 1.533. 

1.5222  Determining existence of 
"reasonable suspicion" that will 
justify stop or continued 
detention after lawful stop 

1.52221  In general 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 
Term, p. 1-27, sec. 1.5231. 

 United States v. Sharpe, 105 S. Ct. 1568 (1985): 
1984 Term, p. 20, sec. 1.5264. 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 
Term, p. 28, sec. 1.652. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶23. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶11-13. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶21-22, 58-59. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶43-45, 74, 
82-84. 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶14-15. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶22. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35-2, sec. 35.4312. 

 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 
(1989): 1988 Term, p. 1-18, sec. 1.7263. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 17, sec. 1.5261. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 3, sec. 1.3622. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 5, sec. 1.3541. 

 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, 
__ N.W.2d __, at ¶5. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶14. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶25. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶13-26. 
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 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 
742 N.W.2d 923, at ¶7. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶13. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶12-19. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶9-24. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶8-9. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶16. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶5-14. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶1-15. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶3, 5. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶8. 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶12. 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶7. 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶7. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶21. 

 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 
619 N.W.2d 279, 2000 Term WCA-83, at ¶10, 17, 22. 

 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 
613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 
(Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222. 

 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 
(Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 
(Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212. 

 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. 
App. 1991): 1991 Term, p. 1-8, sec. 1.5211. 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-24, sec. 1.5222. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 17, sec. 1.5261. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261. 

 For cases dealing generally with what 
constitutes reasonable suspicion, see sec. 1.142. 

1.52222  "Reasonable suspicion" 
standard includes 
completed crime as well as 
imminent or ongoing crime 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶9-11. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261. 

 For cases dealing with the propriety of making a 
stop based on reasonable suspicion for 
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investigation of past criminal activity, see sec. 
1.52298. 

1.52223  Must be judged against an 
objective standard 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶58. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶13. 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶9-11. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

1.52224  Determined by "totality of 
the circumstances" test; 
court considers 
circumstances 
"collectively" in 
determining whether 
reasonable suspicion exists 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶13, 18. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶25. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶14. 

 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 
742 N.W.2d 923, at ¶8. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶13. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶7. 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶12. 

1.52225  Need not rule out 
possibility of innocent 
conduct; need not dispel all 
innocent inferences 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶21, 59. 

 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, 
__ N.W.2d __, at ¶5. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶22-23. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶24. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶16. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶8. 

1.52226  Officer may draw on, and 
reviewing court may rely 
on, officer's experience and 
training to conclude that 
reasonable suspicion exists 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶25. 

 For cases holding that an officer's training and 
experience may be a factor that may be considered 
in determining whether reasonable suspicion exits, 
see sec. 1.52387. 

1.52227  Includes "reasonable 
suspicion" that person's 
conduct may constitute 
only a civil infraction (e.g., 
non-criminal traffic 
violation) 

 For cases dealing with this subject, see sec. 
1.52284. 

1.52228  Propriety of considering 
collective information 
possessed by police force 
in determining whether 
particular officer has 
reasonable suspicion: in 
general 
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 For cases dealing with this subject, see sec. 
1.52282. 

1.52229  Propriety of considering 
collective information 
possessed by police force 
in determining whether 
particular officer has 
reasonable suspicion:  use 
of collective information to 
negate reasonable 
suspicion 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶14-15. 

1.5223  Determining existence of 
"reasonable suspicion" that will 
justify stop or continued 
detention after lawful stop 
(cont'd) 

1.52231  Independent verification of 
informant's tip is relevant 
factor in determining 
whether reasonable 
suspicion exists 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶14. 

1.52232  When information too stale 
to provide reasonable 
suspicion 

 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 
876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶6-8. 

 For cases dealing with this subject, see sec. 
1.9825. 

1.52233  Factors to be considered 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶9. 

1.52234  Reasonable suspicion is 
considerably less than 
proof of wrongdoing by 
preponderance of evidence 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶59. 

1.52235  Fact that stopped person 
was not arrested or issued 
citation for conduct he was 
reasonably suspected of 
committing is of no 
consequence to the 
determination whether 
reasonable suspicion 
existed 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶23. 

1.52236  Officer's inchoate and 
unparticularized suspicion 
will not give rise to 
reasonable suspicion 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶23. 

1.5224  Reliance on "collective 
information" or "collective 
knowledge" possessed by law 
enforcement officers or agency 

1.52241  In general 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶11-17. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶13. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶13-16. 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶17. 

 For cases dealing generally with this subject, see 
sec. 1.1427. 

1.52242  Mere knowledge of 
suspicion of other officers, 
without showing of basis 
for that suspicion, in not 
sort of information courts 
may consider in 
determining whether 
reasonable suspicion exists 
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 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶11-17. 

1.52243  Use of collective 
information to negate 
reasonable suspicion 

 For cases dealing with this subject, see sec. 
1.52229. 

1.5225  Reliance on information from 
third parties 

1.52251  In general 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶16-38. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶12-19. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶10. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶9-14. 

1.52252  Anonymous tip 

 For cases dealing with this subject, see sec. 
1.5226. 

1.52253  Where information relates 
to very dangerous activity 
(e.g., drunk driving) 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶35-36. 

1.52254  Named or known citizen 
informant 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶12-19. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶9-14. 

1.52255  Confidential informant 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶12. 

1.5226  Reliance on "anonymous tip" 

1.52261  In general 

 Florida v. J.L., 120 S. Ct. 1375 (2000): 1999 Term, 
p. 1-27, sec. 1.52232. 

 Alabama v. White, 110 S. Ct. 2412 (1990): 1989 
Term, p. 1-18, sec. 1.5212. 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶16-38. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶19-47. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶17-19. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶12. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶1-25. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶5-14. 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶6. 

 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 
892 (Ct. App. 1997): 1997 Term, p. 1-32, sec. 1.5224. 

 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 
(Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212. 

 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. 
App. 1991): 1991 Term, p. 1-8, sec. 1.5211. 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692. 

 For cases dealing with the sufficiency of 
information supplied by an anonymous informant 
to establish probable cause, see sec. 1.3346. 

 For cases dealing with reliance on an 
anonymous tip to provide reasonable suspicion 
justifying a frisk, see sec. 1.52622. 

1.52262  Where tip relates to very 
dangerous activity (e.g., 
drunk driving) 
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 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶35-36. 

1.52263  Anonymous tip that person 
is carrying gun is not, 
without more, sufficient to 
justify officer's stop and 
frisk of that person 

 Florida v. J.L., 120 S. Ct. 1375 (2000): 1999 Term, 
p. 1-27, sec. 1.52232. 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶27-29. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶19. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶11-12, 18. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶9. 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶6. 

1.52264  Information from 
informant who gives name, 
but cannot otherwise be 
identified (e.g., because 
information comes in 
telephone call made from 
payphone) is not 
functional equivalent of 
anonymous tip 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶6-11. 

1.52265  Face-to-face anonymous tip 
is inherently more reliable 
than anonymous telephone 
tip 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶18. 

1.52266  Fact that tipster 
jeopardized anonymity or 
risked identification by 
manner in which tip 
reported increases 
reliability of tip 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶18. 

1.5227  Statutory authorization for 
investigative stop 

1.52271  In general 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶11. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶20. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶40. 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶14. 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-19, sec. 1.5251. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶13. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶9. 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶7. 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶10. 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221. 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 
(Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5214. 

 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 
(Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241. 

1.52272  Interpretation of scope of 
statutory authorization 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

 State v. Anderson, 155 Wis. 2d 77, 454 N.W.2d 763 
(1990): 1989 Term, p. 1-20, sec. 1.5221. 
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 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

1.52273  Requirement that 
detention be conducted in 
"vicinity" where person 
stopped 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

1.52274  Authorization to stop in 
"public place" 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

1.52275  Fact that sec. 968.24 does 
not authorize particular 
action in connection with 
stop does not mean that 
action is prohibited 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

1.5228  Other matters 

1.52281  Stop of person found in 
place for which search 
warrant has been issued 

 For cases dealing with the right of the police to 
detain a person found in a place for which a search 
warrant has been issued, see sec. 1.5941. 

1.52282  Stop permitted even 
though suspicious activity 
could constitute either a 
civil forfeiture or a crime 

 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. 
App. 1991): 1991 Term, p. 1-8, sec. 1.5211. 

1.52283  Stop permitted even 
though suspicious activity 
constitutes only a civil 
infraction (e.g., non-
criminal traffic violation) 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶13. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶10-13. 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

1.52284  Stop of person traveling in 
automobile 

 For cases dealing with this subject, see sec. 1.53. 

1.52285  When officer does not act 
upon suspicion that 
warrants further 
investigation, but on 
observation of violation 
being committed in his 
presence, the question 
presented is whether the 
officer has probable cause 
to believe that a law has 
been broken 

 State v. Longcore, 2000 WI 23, 233 Wis. 2d 278, 607 
N.W.2d 620: 1999 Term, p. 11-19, sec. 11.8931. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141. 

1.52286  Propriety of stop to obtain 
information as part of 
legitimate investigative 
function even though 
person stopped not 
suspected of unlawful 
activity 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221. 

1.52287  Supreme Court refuses to 
recognize "firearm 
exception," under which 
tip alleging illegal gun 
would justify stop and 
frisk even if accusation 
does not provide 
reasonable suspicion 
justifying stop and frisk 

 Florida v. J.L., 120 S. Ct. 1375 (2000): 1999 Term, 
p. 1-27, sec. 1.52232. 

1.5229  Other matters (cont'd) 
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1.52291  Stop permitted based on 
reasonable suspicion that 
person is violating non-
criminal traffic law 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

1.52292  Temporary investigatory 
stops authorized in public 
places, not in homes or 
hotel rooms 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶13. 

1.52293  Stop only permitted in 
public place; reasonable 
suspicion justifying stop 
does not justify entry into 
home, hotel room, and 
other like places, to make 
stop 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶14-15. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶13. 

1.52294  Appellate review of 
determination whether 
reasonable suspicion exists 

1.52295  Reliance on "wanted flyer" 
issued by different police 
department 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 For cases dealing with reliance on a "wanted 
flyer" issued by a different police department to 
determine whether probable cause exists, see sec. 
1.352. 

1.52296  Reliance on "drug courier 
profile" or "drug trafficker 
profile" 

 For cases dealing with this subject, see sec. 
1.5232. 

1.52297  Reliance on "anonymous 
tip" 

 For cases dealing with this subject, see sec. 
1.5226. 

1.52298  Stop permitted for 
investigation of past 
criminal activity: in general 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶9-11. 

 For cases dealing with the proposition that the 
"reasonable suspicion" standard includes 
completed crime as well as imminent or ongoing 
crime, see sec. 1.52222. 

1.52299  Stop permitted for 
investigation of past 
criminal activity: but more 
than reasonable suspicion 
may be necessary to render 
stop reasonable 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶9-15. 

1.523  Factors that may, or may not, give 
rise to, or support or undermine 
finding of, reasonable suspicion 
justifying stop 

1.5231  Flight 

 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 
Term, p. 1-27, sec. 1.5231. 

 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 
Term, p. 1-25, sec. 1.5231. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶75. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶42. 

 State v. Anderson, 155 Wis. 2d 77, 454 N.W.2d 763 
(1990): 1989 Term, p. 1-20, sec. 1.5221. 

 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 
(1989): 1988 Term, p. 1-18, sec. 1.7263. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶14. 
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 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 
619 N.W.2d 279, 2000 Term WCA-83, at ¶13-16. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.52394. 

1.5232  Drug dealers and weapons go 
hand in hand 

1.52321  In general 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶47, 52-54. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶31. 

 For cases dealing with this factor in determining 
whether there is reasonable suspicion justifying 
frisk, see sec. 1.52636. 

1.52322  Suspicion of drug activity 
is not, by itself, generally a 
sufficient indicator of 
dangerousness to justify 
handcuffing during stop 

 For cases dealing with this subject, see sec. 
1.52553. 

1.5233  Stop occurred in high-crime 
area 

1.52331  In general 

 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 
Term, p. 1-27, sec. 1.5231. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶42. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

1.52332  Stop in high crime area 
known for gang, drug and 
weapons activity combined 
with odor of marijuana 
emanating from vehicle in 
which defendant is 
passenger 

 For cases dealing with this subject, see sec. 
1.52368. 

1.5234  Nervousness and/or 
evasiveness of person stopped 

1.52341  In general 

 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 
Term, p. 1-27, sec. 1.5231. 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶8. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

1.52342  Flight 

 For cases dealing with this subject, see sec. 
1.5231. 

1.5235  Factors giving rise to 
reasonable suspicion that 
person was engaged in drunk 
driving 

1.52351  In general 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶23-27. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶14-37. 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶9-14. 

 For cases dealing with when reasonable 
suspicion necessary to justify stop of automobile 
for drunk driving exists, see sec. 37.2131. 

1.52352  Layperson's assessment 
that another person was 
drunk 
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 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶13. 

1.52353  Failure to see driver 
actually driving vehicle is 
not fatal to existence of 
reasonable suspicion 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶12. 

1.52354  No bright-line rule that 
weaving within single lane 
may alone give rise to 
reasonable suspicion 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶24. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶14-21, 26. 

1.52355  No bright-line rule that 
weaving within single lane 
must be erratic, unsafe, or 
illegal to give rise to 
reasonable suspicion 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶22-26. 

1.52356  Fact that defendant's 
companions were drinking 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶36. 

1.52357  Defendant was driving 
with three-quarters of 
vehicle left of center of 
road; vehicle moved back 
into proper lane but almost 
hit curb; and vehicle then 
faded back towards middle 
of road and nearly struck 
median 

 For cases dealing with this subject, see sec. 
1.52461. 

1.5236  Other factors 

1.52361  Absence of license plates 
from automobile 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶45. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-38, sec. 1.5236. 

 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 
892 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5234. 

1.52362  Fact that vehicle bore 
"license applied for" sign, 
instead of license plates 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶11. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶7. 

 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 
(Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221. 

1.52363  Fact that vehicle bore 
temporary license sticker, 
which officer did not see, 
instead of plates 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶7-9. 

1.52364  Dangerousness of 
suspected criminal activity 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

1.52365  Knowledge of person's 
prior criminal record 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶17. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

1.52366  Observation of gang 
insignia on person 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

1.52367  Fact that person was 
coming from city known 
for drug trafficking 
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 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

1.52368  Stop in high crime area 
known for gang, drug and 
weapons activity combined 
with odor of marijuana 
emanating from vehicle in 
which defendant is 
passenger 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

1.52369  Unusual, but not illegal, 
operation of vehicle (e.g., 
longer than normal pause 
at stop sign, slow driving, 
etc.) 

 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 
619 N.W.2d 279, 2000 Term WCA-83, at ¶13-23. 

1.5237  Other factors (cont'd) 

1.52371  Presence in area known for 
drug trafficking 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 
(Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

1.52372  Being in company of 
person upon whom 
reasonable suspicion has 
focused 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

1.52373  Automobile weaving 
within its lane, varying 
speed from too fast to too 
slow, and "tailgating" 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶1-38. 

1.52374  Person in vehicle reaching 
behind passenger's seat 
upon police arrival 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶43-44, 47. 

1.52375  Fact that person providing 
information gave his or her 
name 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶13. 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶9. 

1.52376  Fact that other officers 
suspect defendant of crime, 
without showing of factual 
basis for that suspicion 

 For cases dealing with this subject, see sec. 
1.52242. 

1.52377  Observation of tinted 
windows on vehicle that 
officer believes violates 
Wisconsin Administrative 
Code provision relating to 
tinted windows 

 For cases dealing with this subject, see secs. 
1.52462 and 1.52463. 

1.5238  Other factors (cont'd) 

1.52381  Furtive gesture 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261. 

1.52382  Time that has elapsed 
between offense stopped 
person is suspected of 
committing and stop:  
when lapse of short period 
of time supports finding of 
reasonable suspicion 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶17. 
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1.52383  Time that has elapsed 
between offense stopped 
person is suspected of 
committing and stop:  
when lapse of significant 
period of time undermines 
finding of reasonable 
suspicion 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶17. 

1.52384  Officer's belief that 
defendant, who was 
driving car, did not have 
driver's license 

 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 
876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶1-8. 

1.52385  Unusual number of air 
freshners in automobile 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶36. 

1.52386  Time of day 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶43. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

1.52387  Training and experience of 
officers involved in 
investigative stop 

 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, 
__ N.W.2d __, at ¶5. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

1.52388  Suspicious activity of 
person indicating he may 
be drug courier or drug 
trafficker; "drug courier 
profile" or "drug trafficker 
profile" 

 United States v. Sokolow, 109 S. Ct. 1581 (1989): 
1988 Term, p. 1-19, sec. 1.7264. 

 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 
Term, p. 28, sec. 1.652. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 Reid v. Georgia, 100 S. Ct. 2752 (1980): 1979 Term, 
p. 4, sec. 1.3541. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

 For cases dealing with the frisk of a person 
suspected of being a drug courier, see sec. 1.52651. 

 For cases dealing with the detention of a person 
suspected of being a drug courier, see sec. 1.5522. 

1.52389  Other factors 

 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 
(1987): 1986 Term, p. 18, sec. 1.5264. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 17, sec. 1.5261. 

1.5239  Particular factors to be 
considered in related contexts 

 For cases dealing with particular factors giving 
rise to, or supporting finding of, probable cause for 
arrest, see sec. 1.315. 

 For cases dealing with particular factors giving 
rise to, or supporting finding of, probable cause for 
a search or seizure, see sec. 1.325. 

 For cases dealing with particular factors giving 
rise to, or supporting finding of, reasonable 
suspicion justifying search during investigative 
stop, see sec. 1.5263. 

1.524  Particular situations that do, and do 
not, give rise to reasonable 
suspicion for stop 
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1.5241  In general 

 For cases dealing generally with whether 
reasonable suspicion exists in particular situations, 
see sec. 1.1424. 

1.5242  Particular situations 

1.52421  Observation by officer 
trained and experienced in 
drug transactions of 
person's turning away from 
parked car in which 
defendant was sitting and 
which person was 
approaching after person 
noticed police, followed by 
defendant's leaving 
parking lot, which was 
known site of drug 
trafficking 

 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 
(Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222. 

1.52422  Observation by officer 
trained and experienced in 
drug transactions of brief 
meeting between two 
individuals in high drug-
trafficking area 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

1.52423  Observation by officer 
trained and experienced in 
drug transactions of 
persons hanging around 
late at night in residential 
neighborhood known for 
drug dealing, briefly 
getting into car that stops, 
and then remaining in 
neighborhood for five to 
ten minutes after car leaves 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

1.52424  Stop at night of person 
who appears nervous and 
displays wallet with 
picture of mushroom on it 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

1.52425  Receipt of anonymous tip 
that unidentified 
individuals were dealing 
drugs from a vehicle 
parked within view of the 
tipster and confirmation of 
readily observable 
information offered by 
tipster, without 
independently observing 
any suspicious activity 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

1.52426  Observation of male 
leaving back door of house 
police have approached to 
arrest female in house, 
when departure from 
house puts male in 
enclosed back yard and 
male appeared to be 
concerned with police 
officers knocking at front 
door and appeared to be 
placing something in his 
jacket pocket 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221. 

1.52427  Anonymous tip that person 
is carrying gun, without 
more 

 For cases dealing with this subject, see sec. 
1.52263. 

1.52428  Refusal to cooperate, 
including refusal to 
identify oneself 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶73. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 
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1.52429  Observation (1) of vehicle 
sufficiently similar to 
vehicle operated by person 
suspected of domestic 
abuse, which vehicle was 
being operated within few 
blocks of domestic abuse 
incident, which had 
occurred four days earlier, 
and (2) of driver of vehicle, 
who was of same race as 
suspect 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶1-
17. 

1.5243  Particular situations (cont'd) 

1.52431  Unidentified motorist 
calling from cell phone and 
reporting observation of 
automobile weaving 
within its lane, varying 
speed from too fast to too 
slow, and "tailgating" 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶1-38. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶13-14. 

1.52432  Unusual, but not illegal, 
operation of vehicle (e.g., 
longer than normal pause 
at stop sign, slow driving, 
etc.) 

 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 
619 N.W.2d 279, 2000 Term WCA-83, at ¶2-23. 

1.52433  Receipt of anonymous tip 
that unidentified 
individuals were dealing 
drugs from a vehicle 
parked within view of 
tipster, confirmation of 
readily observable 
information offered by 
tipster, absence of plates 
from vehicle, and person in 
vehicle reaching behind 
passenger's seat, without 
observation of any other 
suspicious activity 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶19-47. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶14-17. 

1.52434  Stop at night of person 
driving vehicle, who 
appears nervous, who is 
returning from city known 
for drug trafficking, and 
who displays wallet with 
mushroom on it 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶22. 

1.52435  Stop at night of vehicle in 
area known for drug crime, 
which was from Illinois 
and whose passengers 
were known for drug 
activity, and one of whom 
appeared nervous and 
uneasy 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶20-
24. 

1.52436  Suspect's appearance, 
alone in a high-crime 
neighborhood in a huddled 
position with hood up over 
head, leaning against a 
store-front at time when 
most stores were closed 
and it was dark outside, 
and her flight from police 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶42. 

1.52437  Observation of vehicle 
stopped, on an angle, in 
left-turn lane, but in 
middle of intersection 
beyond stop line painted 
on roadway 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶4-7. 
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1.52438  Unusual number of air 
fresheners in automobile, 
contradictory information 
supplied by vehicle's 
occupants as to destination, 
admission by occupant to 
being on probation for 
drug-related offenses, and 
nervousness of occupants 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶36-39. 

1.52439  Information from clerk of 
drug store (1) stating that 
intoxicated man had come 
into store to buy beer, had 
had his credit card 
declined, and had left 
stating he would be 
coming back with money 
and (2) supplying 
description of truck and 
license plate number, 
which was confirmed by 
officer's going to store and 
seeing man, walking 
unsteadily, get into 
described truck 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶1-15. 

1.5244  Particular situations (cont'd) 

1.52441  Call from pay phone, made 
by person who gives name 
and who states that he had 
seen two armed men, 
whose race and clothing is 
described, enter particular 
premises fourteen blocks 
from pay phone, and 
observation by police 
responding to call of two 
men, matching caller's 
descriptions, sitting in car 
one-half block from 
premises 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶1-11. 

1.52442  Stop by border patrol agent 
of vehicle (1) on back road 
used by smugglers, (2) not 
likely route for family 
outing, (3) at time of shift 
change, (4) with stiff driver 
who slowed down, (5) and 
children with knees 
unusually high, (6) who 
waived to agent in 
abnormal pattern 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

1.52443  When stopped automobile 
is displaying unauthorized 
license plates 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶10. 

1.52444  Appearance at door of 
motel room that smelled 
strongly of marijuana, in 
company of person who 
had rented room several 
hours earlier 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶44. 

1.52445  Automobile strikes child 
on straight road with 
"absolutely clear" 
conditions and no trees, 
obstructions, or parked cars 
on side of road 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶14. 

1.52446  Officer's acquaintance with 
driver for 9 to 12 years, 
during which officer had 
never known driver to have 
driver's license, and 
driver's confirmation 11 
months earlier that he did 
not have driver's license at 
that time 

 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 
876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶1-8. 
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1.52447  Anonymous "Crime 
Stoppers" tip predicting 
that vehicle carrying large 
amount of marijuana 
would be traveling from 
one named place to another 
named place and providing 
specific information about 
car and its occupants, and 
officer sees vehicle 
matching description and 
other information given by 
caller 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶5-14. 

1.52448  Finding defendant in front 
of house believed to be 
vacant, while investigating 
complaint of loitering and 
drug trafficking in area 
known for drug dealing, 
and knowledge that 
defendant has been 
previously arrested for 
drug offenses 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶2-7, 17. 

1.52449  Finding person who meets 
vague description of 
person involved in 
shooting, when person 
found 26 hours after 
shooting ten blocks east of 
shooting and person 
pauses for one or two 
seconds and avoids eye 
contact with police officer 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶1-16. 

1.5245  Particular situations (cont'd) 

1.52451  Car with persons sitting 
inside for long period of 
time at night in problem 
area 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶61-64. 

1.52452  Automobile displaying 
temporary plate 

 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 
N.W.2d 425, at ¶1-8. 

1.52453  Anonymous tip that three 
black men had committed 
robbery, that they were 
walking westbound from 
Shopko, that they were 
wearing heavy winter 
jackets, one of which was 
red, and that they may be 
walking to Greyhound bus 
station, followed by 
officer's observation of 
three black men walking 
westbound in front of 
Shopko, one of whom was 
wearing red jacket, and 
officer's further 
observation of men 
entering restaurant when 
sound of siren from police 
vehicle was heard 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶1-24. 

1.52454  Named citizen informant 
tells police that defendant 
was on way to Milwaukee 
to pick up some Oxycotin, 
officer drives past 
defendant's house and sees 
defendant's car parked 
there, informant calls back 
later and says defendant 
had already beeen to 
Milwaukee and returned, 
but would leave that 
afternoon for Madison, and 
defendant leaves house 
later, gets into his vehicle, 
and, before he is stopped, 
drives route that could 
have taken him to Madison 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶2-4, 12-19. 
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1.52455  During traffic stop, officer 
observes shot glass sitting 
on console close to driver's 
seat, driver appears 
unusually nervous, and 
driver rolls up windows 
and locks doors when he 
exits vehicle at officer's 
request 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶15. 

1.52456  Police officer observes car 
(1) traveling at slow speed, 
(2) stopping at intersection 
with no stop sign or traffic 
light, (3) turning into cross 
street and accelerating at 
high rate of speed, but 
within speed limit, and (4) 
pulling into legal parking 
space, where driver opens 
door and pours out what 
appears to be mixture of 
liquid and ice, and when 
officer pulls up and 
identifies himself, driver 
begins to walk away 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶15-17. 

1.52457  Police officer observes 
vehicle weaving across 
travel and parking lanes, 
weaving created 
discernable S-type pattern, 
vehicle was canted into 
parking lane, and incident 
took place at night 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶24. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶27-37. 

1.52458  Officer's knowledge that 
vehicle owner's license is 
revoked will support 
reasonable suspicion for 
traffic stop so long as 
officer remains unaware of 
any facts that would 
suggest that owner is not 
driving 

 For cases dealing with this subject, see sec. 
37.26312. 

1.52459  Following anonymous tip 
that drug dealing and drug 
loitering activities were 
taking place on porch of 
residence that landlord 
told tipster was vacant in 
high-crime area, officers 
approach woman and two 
men on porch, who admit 
they do not live there and 
offer no explanation for 
their presence, and 
smokeable form of 
marijuana is observed on 
porch 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶13-26. 

1.5246  Particular situations (cont'd) 

1.52461  Defendant was driving 
with three-quarters of 
vehicle left of center of 
road; vehicle moved back 
into proper lane but almost 
hit curb; and vehicle then 
faded back towards middle 
of road and nearly struck 
median 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶22-27. 

1.52462  Observation of tinted 
windows: in general 

 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-14. 
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1.52463  Observation of tinted 
windows: when city police 
officer believes tinting 
violates city ordinance 
adopting Wisconsin 
Administrative Code 
provision relating to tinted 
windows 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶12-23. 

1.525  Scope and intensity of detention 

1.5251  General principles for 
determining permissible scope 
and intensity of detention 

1.52511  In general 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶29-47. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶20. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶26. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶62-87. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶26-33. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶15-18. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶9-15. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11-
18. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶11-
12. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 
(Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185. 

1.52512  Seizure that is lawful at its 
inception can violate 
Fourth Amendment if its 
manner of execution 
unreasonably infringes 
interest protected by 
Fourth Amendment 

 For cases dealing with this subject, see sec. 
1.9698. 

1.52513  Not only stop itself, but 
also its duration and scope, 
must be reasonable 

 For cases dealing with this subject, see sec. 
1.52991. 

1.52514  When temporary detention 
is justified at inception, 
court examines 
circumstances to determine 
whether investigative 
means used during 
continued seizure are least 
intrusive reasonably 
available and whether 
detention lasted no longer 
than necessary 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶27. 

1.5252  Right to restrain suspect who 
attempts to leave 

1.52521  In general 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶21. 

1.52522  Officer's need to identify 
himself and to order 
suspect to stop in order to 
trigger right to restrain 
suspect who attempts to 
leave 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶21. 
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1.52523  Does officer have right to 
pursue fleeing suspect into 
home? 

 For cases dealing with this subject, see sec. 
1.6242. 

1.5253  Permissible length 

1.52531  In general 

 United States v. Montoya de Hernandez, 105 S. Ct. 
3304 (1985): 1984 Term, p. 7, sec. 1.3729. 

 United States v. Sharpe, 105 S. Ct. 1568 (1985): 
1984 Term, p. 20, sec. 1.5264. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 10, sec. 1.3723. 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 19, sec. 1.5262. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 
Term, p. 4, sec. 1.3623. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶25-47. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶21. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶45-46. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶75-87. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶44. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 3, sec. 1.3622. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶27-29. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶15-18. 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 1-26, sec. 1.5243. 

1.52532  When probable cause to 
arrest develops during 
legitimate period of 
detention (e.g., as a result 
of a consensual search 
during that period) 
continued detention cannot 
affect lawfulness of that 
period of detention 
because continued 
detention is justified as 
arrest based on probable 
cause 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶15. 

1.52533  Extended detention of 
driver involved in accident 
while officer attends to 
victim and investigates 
accident scene 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶15-18. 

1.52534  Extension of detention to 
pursue investigation of 
other criminal activity with 
respect to which 
reasonable suspicion arises 
after initial stop 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶45-46. 

1.52535  Person stopped for routine 
traffic violation may be 
detained only for so long 
as necessary to complete 
investigation of violation 

 For cases dealing with this subject, see sec. 
1.53396. 
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1.52536  Extension of duration of 
stop for traffic or other 
non-drug violation to 
permit dog sniff 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶25-47. 

1.5254  Extent of questioning 
permitted 

1.52541  In general 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 10, sec. 1.3723. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶19. 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶9-12. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 For cases dealing with the detained person's 
right not to respond to questions, see sec. 1.5296. 

1.52542  Officer may make 
inquiries to obtain 
information confirming or 
dispelling officer's 
suspicions concerning 
weapons and other 
dangerous articles 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶19. 

1.5255  Use of physical force, 
handcuffs, and weapons 

1.52551  Use of physical force 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 
(Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241. 

1.52552  Use of handcuffs: in 
general 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶64. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶26-33. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶17-
18. 

1.52553  Use of handcuffs: 
suspicion of drug activity 
is not, by itself, generally a 
sufficient indicator of 
dangerousness to justify 
handcuffing 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶31. 

1.52554  Drawing of weapons 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶25. 

1.5256  Transferring or moving suspect 
to another place 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 
Term, p. 4, sec. 1.3623. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶25. 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

 For cases dealing with the detention of a person 
at a police station, see sec. 1.57. 

1.5257  Activity related to securing 
identification of person 
stopped 

1.52571  Right to require production 
of identification 
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 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

 Kolender v. Lawson, 103 S. Ct. 1855 (1983): 1982 
Term, p. 28, sec. 1.8611. 

 Brown v. Texas, 99 S. Ct. 2637 (1979): 1978 Term, 
p. 3, sec. 1.3431. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 9, sec. 1.5263. 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶10-19. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541. 

 For cases dealing with an officer's right to frisk 
the suspect to determine if he has identification on 
him, see sec. 1.52712. 

 For cases dealing generally with the right to 
require production of identification, see sec. 
1.95186. 

1.52572  Right to require suspect to 
identify himself 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶74. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35-2, sec. 35.4312. 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶10. 

1.52573  Asking passenger in 
stopped vehicle to identify 
himself 

 For cases dealing with this subject, see sec. 
1.5393. 

1.52574  Asking driver of stopped 
vehicle to identify himself 
and/or produce driver's 
license or other 
identification 

 For cases dealing with this subject, see sec. 
1.5394. 

1.52575  Request for driver's license 
or other identification from 
driver of stopped vehicle 
after reasonable suspicion 
that justified stop is 
dispelled (e.g., after officer 
concludes that stopped 
person is not person 
sought) does not transform 
lawful stop into unlawful 
seizure 

 For cases dealing with this subject, see sec. 
1.53942. 

1.52576  Suspect can be arrested and 
prosecuted for refusal to 
identify himself or herself 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

1.52577  Constitutionality of "stop 
and identify" statutes, i.e., 
statutes that require 
stopped person to identify 
himself or herself 

 For cases dealing with this subject, see sec. 
35.7911. 

1.5258  May lawfully stopped person 
be asked questions relating to, 
or asked to consent to a search 
whose object is to uncover 
evidence of, criminal or other 
activity that was not cause of 
initial stop? 

1.52581  In general 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶41, 45. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶1-47. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶19. 
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 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶23-
27. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶14-
19, 24. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

 For cases dealing with this subject insofar as 
requests for consent to search are concerned, see 
sec. 1.2215. 

1.52582  Is asking for consent to 
search after seizure 
terminated permissible? 

 For cases dealing with this subject, see sec. 
1.22152. 

 For cases dealing generally with the extent of 
police questioning permitted when a person is 
subjected to a temporary investigative stop, see 
sec. 1.5254. 

1.52583  In case of traffic stop, 
seizure becomes unlawful 
after traffic stop is 
concluded if stopped 
person remains seized after  
stop concluded and, 
therefore, any consent 
given after stop concluded, 
but while person remains 
seized, is invalid 

 For cases dealing with this subject, see sec. 
1.22154. 

1.5259  Other matters 

1.52591  Display of detained 
suspect to witness for 
identification 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-12, sec. 1.3171. 

1.52592  When lawfully stopped 
driver of vehicle, who is 
asked to consent to search 
of vehicle for evidence 
unrelated to cause of initial 
stop (e.g., drugs), refuses to 
give such consent, any 
further detention unrelated 
to cause of initial stop is 
impermissible 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶46. 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶24. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶14-
24. 

1.52593  Requesting detained 
person to undergo, or 
subjecting him or her to, 
field sobriety test 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶21. 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

1.52594  Giving Miranda warnings 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶18. 

1.52595  Propriety of officer's 
pursuit of fleeing suspect 
into home 

 For cases dealing with this subject, see sec. 
1.6242. 

1.52596  Requiring suspect to drop 
object believed to be 
weapon and seizing 
dropped object 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶22-23. 

1.526  When protective search or "pat-
down" (hereinafter "frisk") 
permitted 
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1.5261  General principles 

1.52611  In general 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶22. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶21. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶21-48. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶55. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶9-10. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶48-55. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶24-49. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶10, 12. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶16. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶6. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶27-35. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶8. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶11. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶9-12. 

 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 
515, 707 N.W.2d 881, at ¶10. 

 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 
613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

1.52612  Reasonable suspicion 
required 

 Florida v. J.L., 120 S. Ct. 1375 (2000): 1999 Term, 
p. 1-27, sec. 1.52232. 

 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, 
p. 1-42, sec. 1.5333. 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-22, sec. 1.5241. 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 3, sec. 1.3713. 

 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 
Term, p. 19, sec. 1.5263. 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 9, sec. 1.3731. 

 Ybarra v. Illinois, 100 S. Ct. 338 (1979): 1979 Term, 
p. 5, sec. 1.3542. 

 Pennsylvania v. Mimms, 98 S. Ct. 330 (1977): 1977 
Term, p. 5, sec. 1.53. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶21. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶21-26. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶55. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶9-10. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶45. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶47-
50. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 
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 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 17, sec. 1.5261. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 5, sec. 1.3542. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶10, 12. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶6. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶27. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶11. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶9-12. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶10, 22-
31. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶6. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶13. 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 State v. Guy, 165 Wis. 2d 333, 477 N.W.2d 349 
(Ct. App. 1991): 1991 Term, p. 1-14, sec. 1.6911. 

 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 
546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261. 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 8, 
sec. 1.54. 

1.52613  No need for probable cause 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 3, sec. 1.3713. 

 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 
Term, p. 3, sec. 1.3431. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶6. 

1.52614  No need for warrant 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 3, sec. 1.3713. 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 8, 
sec. 1.54. 

1.52615  Officer's subjective belief 
that his safety or that of 
others was in danger is not 
prerequisite to conducting 
protective search for 
weapons 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶47. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶4, 23-30. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶34. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶16. 
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1.52616  Officer's subjective belief 
that his safety or that of 
others was in danger may 
be testified to and 
considered by court in 
determining whether, as 
objective matter, safety was 
threatened 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶47. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶17, 21. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶34. 

1.52617  Stop during which frisk is 
conducted must be lawful 
(i.e,, police must have 
constitutional grounds for 
stop); stop must be 
reasonable, etc. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶10. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶11. 

1.52618  Reasonable suspicion must 
relate to need to protect 
officer; frisk cannot be 
justified by need to 
prevent disappearance or 
destruction of evidence 

 For cases dealing with this subject, see sec. 
1.52628. 

1.5262  Determining whether 
"reasonable suspicion" that will 
justify frisk exists 

1.52621  What constitutes 
"reasonable suspicion" that 
will justify frisk 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶21-22. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶21-48. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶9-10. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶47-
50. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶48-55. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶10-12. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶6. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶27-35. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶8. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶12. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶22-31. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶6. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶13. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

1.52622  Reliance on anonymous tip 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶27-28. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶22-31. 
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 For cases dealing with reliance on an 
anonymous tip to provide reasonable suspicion 
justifying a stop, see sec. 1.5226. 

1.52623  Must be determined by 
applying objective test 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶22, 47. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶21, 44. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶10. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶11. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶28. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶8. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶12. 

1.52624  In determining whether 
reasonable suspicion 
exists, court may look to 
any fact in record so long 
as it was known to officer 
at time of frisk 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶22, 48. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶10. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶28. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶8. 

1.52625  Officer's subjective belief 
that his safety or that of 
others was in danger is not 
prerequisite to finding of 
reasonable suspicion 

 For cases dealing with this subject, see sec. 
1.52615. 

1.52626  Reasonable suspicion not 
automatically present 
because person fails to 
comply with officer's order 
to keep his hands out of 
pockets that could be 
concealing weapon 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶5, 40-50. 

1.52627  Must be determined on 
case-by-case basis, 
evaluating totality of 
circumstances 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶22-23. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶22. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶11. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶6, 7. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶12. 

1.52628  Reasonable suspicion must 
relate to need to protect 
officer; frisk cannot be 
justified by need to 
prevent disappearance or 
destruction of evidence 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶26, 37. 

1.52629  Reasonable suspicion 
justifying frisk is not 
automatically present 
because person frisked is 
suspected of drug dealing 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶29. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶53-54. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶30. 
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 For cases recognizing that the fact that drug 
dealers and weapons go hand in hand is a proper 
factor to consider in determining whether 
reasonable suspicion justifying a frisk exists, see 
sec. 1.52646. 

1.5263  Determining whether 
"reasonable suspicion" that will 
justify frisk exists (cont'd) 

1.52631  Furtive gesture in 
automobile (e.g., leaning 
down suggesting 
concealment or acquisition 
of weapon) cannot alone 
give rise to reasonable 
suspicion justifying frisk 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶34. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶34-48. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶35-36. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶13-16. 

1.52632  Evidence that subject of 
investigative stop is 
engaged in criminal 
activity is not always 
necessary to justify frisk 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶39. 

1.52633  Single factor, if sufficiently 
compelling, may give rise 
to reasonable suspicion 
justifying frisk 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶35. 

1.52634  Officer's subjective 
experience is not proper 
focus of analysis 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶44. 

1.52635  Post-frisk occurrences 
cannot establish reasonable 
suspicion for frisk 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶46-47. 

1.52636  Officer's subjective belief 
that his safety or that of 
others was in danger may 
be testified to and 
considered by court in 
determining whether, as 
objective matter, safety was 
threatened 

 For cases dealing with this subject, see sec. 
1.52616. 

1.52637  Impact of temporal 
relationship between 
making of stop and 
conducting of frisk:  time 
when frisk conducted—at 
inception of officer's 
contact with stopped 
individual, rather than at 
conclusion of stop—
appears to be important 
factor is assessing that frisk 
was permissible, i.e., that 
reasonable suspicion 
existed 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶16. 

1.52638  Impact of temporal 
relationship between 
making of stop or 
observing of suspicious 
behavior, and conducting 
of frisk:  fact that 
significant amount of time 
elapses after making of 
stop and/or observing of 
suspicious behavior before 
frisk is conducted does not 
necessarily obviate 
existence of reasonable 
suspicion that will justify 
frisk 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶27-36, 56-58. 
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1.5264  Factors that may be considered 
in determining whether 
reasonable suspicion justifying 
frisk exists 

1.52641  In general 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶39. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶1-72. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶7. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶16. 

 For cases dealing with factors giving rise to 
reasonable suspicion justifying stop, which also 
may be relevant in determining whether there is 
reasonable suspicion justifying frisk, see sec. 1.523. 

1.52642  Fact that stop occurred in 
high-crime area 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶62-67. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶49. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶37. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶10, 15. 

1.52643  Excessive or unusual 
nervousness on part of 
person stopped 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶37-40. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶30-31. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶54-57. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

1.52644  Time of stop (e.g., at night) 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶58-61. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶49. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

1.52645  Smell of intoxicants and/or 
illegal drugs 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶30-31. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

1.52646  Drug dealers and weapons 
go hand in hand: link 
between dangerous 
weapons and drug trade 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶29. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶47, 52-54. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶30. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶7. 

 For cases holding that reasonable suspicion 
justifying frisk is not automatically present because 
person frisked is suspected of drug dealing, see 
sec. 1.52629. 

1.52647  Fact that person in 
automobile has hand 
behind passenger seat 
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 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶51-55. 

1.52648  Officer's intent to place 
detainee in police car 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶50. 

 For cases dealing with the issue whether the 
police may always frisk an individual whenever 
they intend to place him into a police vehicle, see 
sec. 1.7792. 

1.52649  Related matter: Factors 
giving rise to reasonable 
suspicion justifying stop 
during which frisk occurs 

 For cases dealing with this subject, see sec. 1.523. 

1.5265  Factors that may be considered 
in determining whether 
reasonable suspicion justifying 
frisk exists (cont'd) 

1.52651  Individual's reaching into 
pockets:  in general 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶10. 

1.52652  Individual's reaching into 
pockets: after officer's 
direction to keep hands in 
officer's sight or out of 
pockets; individual's 
putting hands in pocket 
despite officer's direction 
not to 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶41-44. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶5, 40-50. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶10. 

1.52653  Fact that individual is 
wearing fluffy coat in 
which weapon could be 
secreted 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶51-53. 

1.52654  Officer's belief, or lack of 
it, that his safety or that of 
others was in danger 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶45-49. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶32. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶4, 19-39. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶37. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶17. 

1.52655  Place of stop (e.g., isolated 
area) 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶58, 61. 

 For cases dealing with the fact that the stop 
occurred in a high-crime area, see sec. 1.52632. 

1.52656  Unexplained reaching 
movement or suspicious or 
"furtive" gesture 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶26-36. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶24-43. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶17, 21. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶11, 15. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶16-18. 

1.52657  Delay in stopping vehicle 
in response to officer's 
activation of emergency 
lights 
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 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶11, 15. 

1.52658  Type of crime under 
investigation when stop 
made (e.g., fact that crime 
being investigated was 
burglary, which is type of 
crime that commonly 
involves weapon) 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶8. 

1.52659  Individual's possession of, 
and initial reluctance to 
produce, weapon or 
weapons 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶9. 

1.5266  Factors that may be considered 
in determining whether 
reasonable suspicion justifying 
frisk exists (cont'd) 

1.52661  Stopped person's failure to 
explain furtive gesture 
when asked to 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶19. 

1.52662  Fact that officer had had 
experience in discovering 
weapons under similar 
circumstances 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶37. 

1.5267  Of particular persons 

1.52671  Of person suspected of 
being drug courier or 
dealer 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 For cases dealing with the stop of a person 
suspected of being a drug courier, see sec. 1.5232. 

1.52672  Of person found in place 
for which search warrant 
has been issued: in general 

 For cases dealing generally with the right of the 
police to search a person found in a place for 
which a search warrant has been issued, see sec. 
1.6921. 

1.52673  Of person found in place 
for which search warrant 
has been issued: when 
warrant authorizes search 
for drugs and drug-related 
items 

 For cases dealing with this subject, see sec. 
1.69212. 

1.52674  Of person admitted by 
police to place for which 
search warrant has been 
issued: in general 

 For cases dealing with this subject, see sec. 
1.69221. 

1.52675  Of person admitted by 
police to place for which 
search warrant has been 
issued: when warrant 
authorizes search for drugs 
and drug-related items 

 For cases dealing with this subject, see sec. 
1.69222. 

1.52676  Of person in company of 
individual stop for 
temporary questioning 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

1.5268  Statutory authorization for 
frisk 

1.52681  In general 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶22. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶22. 
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 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶47. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶49-50. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶13. 

1.52682  Interpretation of scope of 
statutory authorization 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶22. 

 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 
(1988): 1987 Term, p. 1-17, sec. 1.7262. 

1.52683  Extends to protective 
searches of vehicles 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶22. 

1.5269  Other matters 

1.52691  Propriety of considering 
statements covered by 
testimonial privilege in 
determining whether 
reasonable suspicion 
justifying frisk exists 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

1.52692  Imputing collective 
knowledge of police force 
to officer conducting frisk 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

1.52693  Propriety of considering 
collective information 
possessed by police force 
in determining whether 
officer has justification for 
frisk 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶17. 

1.52694  Arizona v. Gant, which 
deals with searches 
incident to arrest, does not 
govern protective search 
during investigative stop 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶44-45. 

1.52695  Fact that officer has 
handcuffed defendant does 
not deprive officer of right 
to conduct frisk 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

1.52696  Test of justification for 
frisk is objective one; thus, 
fact that officer did not 
subjectively rely on 
particular factor does not 
mean appellate court may 
not consider that factor in 
determining whether 
sufficient justification for 
frisk existed 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶33. 

1.52697  Frisk not limited to stops 
made in public places; may 
be undertaken in private 
residence or hotel room 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶24-26. 

1.52698  Fact that officer intends to 
place individual into squad 
car for transportation to 
another location does not, 
in itself, justify frisk 

 For cases dealing with this subject, see sec. 
1.7792. 

1.52699  Propriety of frisk of 
passenger in stopped 
vehicle 
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 For cases dealing with this subject, see sec. 
1.53352. 

1.527  Particular situations that do, and do 
not, give rise to reasonable 
suspicion for frisk 

1.5271  Particular situations 

1.52711  Anonymous tip that 
persons selling controlled 
substances, which was 
partially corroborated, and 
person's reaching toward 
pocket upon seeing officers 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶22-31. 

1.52712  Passenger ordered out of 
stopped vehicle fails to 
comply with order to keep 
hands out of pockets and is 
wearing fluffy coat that 
could conceal weapon 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶32-33. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶68-72. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶21. 

1.52713  Driver of legitimately 
stopped car leans forward 
in car and falls down when 
officer conducts pat down 
of driver's person outside 
of car 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶1-48. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶9. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶1-19. 

1.52714  Receipt of anonymous tip 
that unidentified 
individuals were dealing 
drugs from a vehicle 
parked within view of 
tipster, confirmation of 
readily observable 
information offered by 
tipster, absence of plates 
from vehicle, person in 
vehicle reaching behind 
passenger's seat, without 
observation of any other 
suspicious activity, and 
officers in particularly 
vulnerable position vis-à-
vis the suspects 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶27-29. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶48-55. 

1.52715  Person behaves erratically 
(he fails to pull over in 
timely manner when 
officer attempts to stop 
him; he exist vehicle 
immediately after stop and 
walks away; he is 
unusually nervous), person 
smells of both drugs and 
alcohol. and stop is made 
in poorly lit conditions 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶30-31. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

1.52716  Driver is stopped in high-
crime area for traffic 
violation, driver delays 
pulling over after officer 
activates emergency lights, 
officer observes furtive 
movements, and items 
normally found in glove 
compartment are found on 
vehicle's seat 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶1-17. 

http://www.wicourts.gov/html/ca/01/01-0905.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=28522�
http://www.wicourts.gov/html/sc/02/02-1540.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36295�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=28522�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31236�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20601�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=28522�
http://www.wicourts.gov/html/sc/96/96-1821B.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=28522�
http://www.wicourts.gov/html/sc/98/98-1409.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31236�


1-149 

1.52717  Following anonymous tip 
that drug dealing and drug 
loitering activities were 
taking place on porch of 
residence that landlord 
told tipster was vacant in 
high-crime area, officers 
approach woman and two 
men on porch, who admit 
they do not live there and 
offer no explanation for 
their presence, and 
smokeable form of 
marijuana is observed on 
porch 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶27-35. 

1.52718  After conducting routine 
traffic stop, officer detects 
odor of marijuana and 
searches passenger in 
vehicle 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶33. 

1.52719  Officer conducting traffic 
stop observes driver 
reaching to passenger side 
of vehicle, after stop 
person appears to be 
excessively nervous, 
person repeatedly puts 
hands in pocket despite 
officer's direction not to, 
and officer testifies he was 
concerned about his safety 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶19-59. 

1.5272  Particular situations 

1.52721  Person is stoppped as part 
of burglary investigation, 
keeps putting his hands in 
pockets, and eventually but 
reluctantly produces two 
knives in his possession 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶2-11. 

1.52722  Furtive gesture in 
automobile (e.g., leaning 
down suggesting 
concealment or acquisition 
of weapon) alone without 
other factor or factors 
suggesting person is armed 

 For cases dealing with this subject, see sec. 
1.52631. 

1.52723  Traffic stop in poorly lit, 
deserted area where 
gunfire frequently heard at 
night, requested backup 
had not yet arrived, 
observation of furtive 
movements that officers, 
based on their experience, 
believed suggested that 
person might be armed, 
and person's failure to 
explain movements 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶17-21. 

1.52724  Driver of automobile 
repeats furtive movement 
indicating attempt to 
conceal something, driver 
is given change to explain 
what he was attempting to 
conceal and gives 
apparently disingenuous 
response, stop of 
automobile was in high-
crime area, officer had 
experience recovering gun 
under similar 
circumstances and was 
genuinely concerned for 
his safety 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶24-49. 

1.528  Manner, scope, and intensity of 
protective search (frisk) 

1.5281  In general 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶29. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32352�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32352�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33410�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33728�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36295�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=39214�
http://supct.law.cornell.edu/supct/html/07-1122.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=28522�


1-150 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶36. 

1.5282  Of stopped person 

1.52821  In general 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 9, secs. 1.5262 and 1.5263. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶36, 38. 

 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 
515, 707 N.W.2d 881, at ¶1-19. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261. 

1.52822  Right to frisk stopped 
person for identification 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶9-19. 

 For cases dealing with officer's right to require 
suspect to identify himself, see sec. 1.52572. 

 For cases dealing with officer's right to require 
production of identification, see sec. 1.52571. 

1.52823  Right to tug on belt loops 
and give waistband a few 
shakes 

 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 
515, 707 N.W.2d 881, at ¶1-19. 

1.5283  Of stopped person's 
automobile 

1.52831  In general 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, 
p. 1-42, sec. 1.5333. 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5252. 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-22, sec. 1.5252. 

 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 
Term, p. 19, sec. 1.5263. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶24. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶50. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 
(1988): 1987 Term, p. 1-17, sec. 1.7262. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶24-49. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶15-16. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶36. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶13. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

1.52832  Trunks and other 
compartments of 
automobile 
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 For cases dealing generally with the search of 
trunks and other compartments of an automobile, 
see sec. 1.6684. 

1.52833  Luggage and other 
containers found in 
automobile 

 For cases dealing generally with the search of 
luggage and other containers found in an 
automobile, see sec. 1.6685. 

1.52834  Under state law 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶14. 

1.52835  Arizona v. Gant, which 
deals with searches of 
vehicles incident to arrest, 
does not govern protective 
search of vehicle during 
investigative stop 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶44-45. 

1.5284  Of area surrounding stopped 
person 

1.5285  Of stopped person's purse 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶36-40. 

1.5286  Seizure of items found in 
search (frisk) 

1.52861  In general 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 10, sec. 1.5264. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶12-20. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-42, sec. 1.5281. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 For cases dealing with the plain view doctrine, 
see sec. 1.68. 

 For cases dealing generally with the right to 
retain items found in a search, see sec. 1.9532. 

1.52862  Right to seize contraband 
detected through officer's 
sense of touch 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶12-20. 

1.529  Other matters 

1.5291  Statutory authorization for stop 
and frisk 

 For cases dealing with this subject, see secs. 
1.5227 and 1.5267. 

1.5292  Temporary detention to 
fingerprint suspect 

 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 
Term, p. 6, sec. 1.3727. 

1.5293  Temporary investigative stop is 
"seizure" for purposes of fourth 
amendment 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶39. 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶7. 

 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 
876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶5. 
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 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶9. 

1.5294  Frisk is a "search" for purposes 
of fourth amendment 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶6. 

1.5295  Officer's request that stopped 
driver perform field sobriety 
tests does not convert traffic 
stop into arrest requiring 
probable cause 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

1.5296  Detained person has right not 
to respond to questions 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

1.5297  Propriety of officer's pursuit 
into home of fleeing suspect 
whom officers are attempting 
to subject to investigative stop 

 For cases dealing with this subject, see sec. 
1.6242. 

1.5298  Officer not required to inform 
lawfully seized person that he 
or she is free to leave after 
conclusion of lawful stop 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶14. 

 For cases dealing with the rule that a lawfully 
seized person (e.g., driver stopped for traffic 
violation) need not be advised that he is "free to 
go" before his consent to search may be deemed 
voluntary, see sec. 1.2214. 

1.5299  Other matters 

1.52991  Not only stop itself, but 
also its duration and scope, 
must be reasonable 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶27. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶9. 

1.52992  Definition of "frisk" 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶1. 

1.53  Stop And Detention Of Person 
Traveling In Automobile 

1.531  General principles 

1.5311  Stop of automobile and/or 
detention of occupants 
constitutes seizure 

 Brendlin v. California, 127 S. Ct. 2400 (2007). 

 Illinois v. Lidster, 124 S. Ct. 885 (2004). 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 Whren v. United States, 116 S. Ct. 1769 (1996): 
1995 Term, p. 1-21, sec. 1.5311. 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶11. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶29. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶24. 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 1-6, sec. 1.2141. 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶6. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶6. 

 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 
(Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 
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 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 
(Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221. 

 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 
411 (Ct. App. 1987): 1987 Term, p. 1-3, sec. 1.153. 

1.5312  Does stop of automobile 
constitute seizure of passenger 
riding in automobile? 

1.53121  Wisconsin Supreme 
Court's answer: not 
necessarily 

 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 
(1993): 1992 Term, p. 1-2, sec. 1.1212. 

1.53122  United States Supreme 
Court's answer: yes 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 Brendlin v. California, 127 S. Ct. 2400 (2007). 

1.5313  Temporary detention of 
motorist upon probable cause 
to believe he has violated 
traffic laws permissible, even if 
reasonable officer would not 
have stopped the motorist 
absent some additional law 
enforcement objective 

 For cases dealing with this subject, see sec. 
1.5335. 

1.5314  Determining permissibility of 
stop; when stop permitted 

 Illinois v. Lidster, 124 S. Ct. 885 (2004). 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶11. 

 Because the principles for determining the 
permissibility of a stop and detention of a person 
traveling in an automobile are the same as those 
generally governing the permissibility of an 
investigative stop, the user of this compilation 
should refer to the following section for those 
principles: sec. 1.52. 

1.532  Stop for investigation of, or 
apprehension for, crime 

1.5321  In general 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 United States v. Sharpe, 105 S. Ct. 1568 (1985): 
1984 Term, p. 20, sec. 1.5262. 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 
Term, p. 19, sec. 1.5263. 

 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 
Term, p. 16, sec. 1.651. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 
(1987): 1986 Term, p. 18, sec. 1.5264. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶5-14. 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶1-15. 

 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 
(Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221. 

 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 
(Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 17, sec. 1.5261. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261. 

 For cases dealing generally with investigative 
stops, see sec. 1.52. 

 For cases dealing with the "reasonable 
suspicion" that will justify an investigative stop, 
including a stop of a vehicle, see sec. 1.5222. 

1.5322  Determining permissibility of 
stop 
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 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶5-14. 

 Because the principles for determining the 
permissibility of a stop and detention of a person 
traveling in an automobile for a crime are the same 
as those generally governing the permissibility of 
an investigative stop, the user of this compilation 
should refer to the following section for those 
principles: sec. 1.52. 

1.5323  Stop at roadblock or 
checkpoint 

1.53231  In general 

 Illinois v. Lidster, 124 S. Ct. 885 (2004). 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

1.53232  At checkpoint whose 
purpose is to detect 
evidence of ordinary 
criminal wrongdoing 

 Illinois v. Lidster, 124 S. Ct. 885 (2004). 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000). 

 For cases dealing with checkpoints set up to 
discover and interdict illegal narcotics, see sec. 
1.5372. 

1.53233  At checkpoint whose 
purpose is to obtain 
information about recent 
hit-and-run that occurred at 
place where checkpoint set 
up and at time of day when 
checkpoint set up 

 Illinois v. Lidster, 124 S. Ct. 885 (2004). 

1.53234  At roadblock whose 
purpose is to apprehend 
fleeing criminal 

 Brower v. Inyo County, 109 S. Ct. 1378 (1989): 1988 
Term, p. 1-7, sec. 1.213. 

1.5324  Removal of persons from 
vehicle 

1.53241  Driver 

 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 
Term, p. 1-22, sec. 1.53322. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

1.53242  Passenger 

 Brendlin v. California, 127 S. Ct. 2400 (2007). 

 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 
Term, p. 1-22, sec. 1.53322. 

1.5325  Stop based on vehicle's display 
of "license applied for" sign 

 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 
(Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221. 

1.5326  If police possess reasonable, 
articulable suspicion to seize 
anyone in vehicle, the stop is 
lawful as to any other person in 
vehicle 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 

1.5327  Stop permitted for 
investigation of past criminal 
activity 

1.53271  In general 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶9-11. 

1.53272  But more than reasonable 
suspicion may be necessary 
to render stop reasonable 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶9-15. 

1.533  Stop for commission of traffic or 
other vehicle violation  

1.5331  In general 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 Whren v. United States, 116 S. Ct. 1769 (1996): 
1995 Term, p. 1-21, sec. 1.5331. 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 15, sec. 1.6333. 
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 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶5. 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶1-28. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶35. 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶14. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶5-7. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333. 

1.5332  Determining permissibility of 
stop; when stop permitted 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶11, 13, 19, 23. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶35. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶5. 

 Because the principles for determining the 
permissibility of a stop and detention of a person 
traveling in an automobile for a traffic violation are 
the same as those generally governing the 
permissibility of an investigative stop, the user of 
this compilation should refer to the following 
section for those principles: sec. 1.52. 

1.5333  Removal of persons from 
vehicle; requiring occupants to 
get out of vehicle 

1.53331  In general 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶23. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶32. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

1.53332  Driver 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, 
p. 1-42, sec. 1.5333. 

 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 
Term, p. 1-22, sec. 1.53322. 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-22, sec. 1.53321. 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 15, sec. 1.6333. 

 Pennsylvania v. Mimms, 98 S. Ct. 330 (1977): 1977 
Term, p. 1, sec. 1.111. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-22, sec. 1.5322. 

1.53333  Passenger 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, 
p. 1-42, sec. 1.5333. 

 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 
Term, p. 1-22, sec. 53322. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 
613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261. 

1.5334  Requiring occupants to remain 
in vehicle 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 
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1.5335  Frisk of occupants of vehicle 

1.53351  Frisk of driver 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

1.53352  Frisk of passenger 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

1.5336  Continuing detention of person 
stopped for traffic violation 
does not become illegal seizure 
when officer's motivation for 
continuing stop is not related to 
the purpose of the original, 
constitutional stop and there 
are no articulable facts giving 
rise to suspicion of some 
separate illegal activity, so long 
as the detention is justified by 
the circumstances, viewed 
objectively 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-7, sec. 1.2213. 

1.5337  Person stopped for traffic 
violation may, within 
reasonable time after stop, be 
asked questions relating to, or 
asked to consent to a search 
whose object is to uncover 
evidence of, criminal or other 
activity that was not cause of 
initial seizure 

 For cases dealing with this subject, see sec. 
1.9523. 

1.5338  Other matters 

1.53381  Defendant seized in traffic 
stop need not be advised 
that he is "free to go" 
before his consent to search 
automobile may be 
deemed voluntary 

 For cases dealing with this subject, see sec. 
1.22294. 

1.53382  Stop based on observation 
of tinted windows on 
vehicle that officer believes 
violates Wisconsin 
Administrative Code 
provision relating to tinted 
windows 

 For cases dealing with this subject, see secs. 
1.52462 and 1.52463. 

1.5339  Other matters (cont'd) 

1.53391  When reasonable suspicion 
exists for stop for drunk 
driving 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52214. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333. 

 For cases dealing with this subject, see secs. 
1.5235 and 37.2131. 

1.53392  If officer has probable 
cause to arrest for traffic 
violation, but issues 
citation in lieu of arrest, 
officer has no right to 
conduct full search of 
driver or vehicle 

 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, 
p. 1-42, sec. 1.5333. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶9-13. 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶15-16. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 
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1.53393  Asking passenger in 
stopped vehicle to identify 
himself 

 For cases dealing with this subject, see sec. 
1.5393. 

1.53394  May person stopped for 
traffic violation, or 
passenger in vehicle 
stopped for traffic 
violation, be asked 
questions relating to, or 
asked to consent to a search 
whose object is to uncover 
evidence of, criminal or 
other activity that was not 
cause of initial seizure? 

 For cases dealing with this subject, see sec. 
1.9521. 

1.53395  If, during valid traffic stop, 
officer becomes aware of 
additional suspicious 
factors that are sufficient to 
give rise to articulable 
suspicion that person has 
committed or is 
committing offense or 
offenses separate and 
distinct from acts that 
prompted initial stop, stop 
may be extended and new 
investigation begun, 
including questioning of 
vehicle's occupants 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶1-47. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶13. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶19. 

1.53396  Person stopped for routine 
traffic violation may be 
detained only for so long 
as necessary to complete 
investigation of violation 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶45. 

1.53397  Officer's knowledge that 
vehicle owner's license is 
revoked will support 
reasonable suspicion for 
traffic stop so long as 
officer remains unaware of 
any facts that would 
suggest that owner is not 
driving 

 For cases dealing with this subject, see sec. 
37.26312. 

1.53398  Temporary stop and 
detention of motorist upon 
probable cause or 
reasonable suspicion to 
believe he has violated 
traffic laws permissible, 
even if it was pretext for 
pursuing other 
investigative objective 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 Whren v. United States, 116 S. Ct. 1769 (1996): 
1995 Term, p. 1-21, sec. 1.5332. 

 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 
742 N.W.2d 923, at ¶4. 

1.53399  Authority of municipal 
officer to stop and inspect 
vehicle suspected of 
violating city traffic 
ordinance incorporating 
Wisconsin Administrative 
Code equipment provision 

 For cases dealing with this subject, see sec. 
1.95122. 

1.534  Stop for check for license or 
compliance with vehicle 
regulations 

1.5341  Random stop 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 Delaware v. Prouse, 99 S. Ct. 1391 (1979): 1978 
Term, p. 10, sec. 1.631. 
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 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 
N.W.2d 425, at ¶4. 

 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 
427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432. 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 10, 
sec. 1.631. 

1.5342  Stop at roadblock 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 Michigan Dept. of State Police v. Sitz, 110 S. Ct. 
2481 (1990): 1989 Term, p. 1-22, sec. 1.5341. 

 United States v. Villamonte-Marquez, 103 S. Ct. 
2573 (1983): 1982 Term, p. 7, sec. 1.3719. 

 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 15, sec. 1.524. 

1.5343  Based on vehicle's display of 
"license applied for" sign 

 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 
(Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221. 

1.5344  Based on vehicle's display of 
temporary plate 

 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 
N.W.2d 425, at ¶1-8. 

 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 
742 N.W.2d 923, at ¶9. 

1.5345  Based on vehicle's having 
tinted windows 

 For cases dealing with this subject, see secs. 
1.52462 and 1.52463. 

1.535  Stop to enforce immigration and 
customs regulations 

1.5351  Random stop 

 For cases dealing with this subject, see sec. 
1.7113. 

1.5352  At fixed checkpoint 

 For cases dealing with this subject, see sec. 
1.7112. 

1.5353  Stop away from border based 
on reasonable suspicion 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

1.536  Stop for sobriety check 

1.5361  Stop at roadblock 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 Michigan Dept. of State Police v. Sitz, 110 S. Ct. 
2481 (1990): 1989 Term, p. 1-22, sec. 1.5341. 

1.537  Stop to discover and interdict 
illegal narcotics 

1.5371  In general 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

1.5372  Stop at roadblock or 
checkpoint 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Illinois v. Lidster, 124 S. Ct. 885 (2004). 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶8. 

1.538  Removal of persons from car 

1.5381  Driver 

 For cases dealing with this subject, see secs. 
1.53241 and 1.53331. 

1.5382  Passenger 

 For cases dealing with this subject, see secs. 
1.53242 and 1.53332. 

1.539  Other matters 
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1.5391  Demanding driver's license and 
conducting status check at site 
of disabled vehicle 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶19-
21. 

 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 
427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432. 

1.5392  Temporary investigative stop 
of automobile and detention of 
its occupants is "seizure" for 
purposes of Fourth 
Amendment 

 For cases dealing with this subject, see sec. 
1.5311. 

1.5393  Asking passenger in stopped 
vehicle to identify himself 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶27. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶12-
13. 

1.5394  Asking driver of stopped 
vehicle to identify himself 
and/or produce driver's license 
or other identification 

1.53941  In general 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶18-
22. 

1.53942  Request for identification 
after reasonable suspicion 
that justified stop is 
dispelled (e.g., after officer 
concludes that stopped 
person is not person 
sought) does not transform 
lawful stop into unlawful 
seizure 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶18-
22. 

1.5395  Officer's knowledge that 
vehicle owner's license is 
revoked will support 
reasonable suspicion for traffic 
stop so long as officer remains 
unaware of any facts that 
would suggest that owner is 
not driving 

 For cases dealing with this subject, see sec. 
37.26312. 

1.54  Other Temporary Stops Of Person 

1.541  Good Samaritan stop 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 1-22, sec. 1.9712. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541. 

 For cases dealing with Good Samaritan searches, 
see sec. 1.775. 

1.542  Public safety stop 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 1-22, sec. 1.9712. 

 For cases dealing with public safety searches, see 
sec. 1.773. 

1.543  Community caretaker stop or 
detention (i.e., seizure of person) 

1.5431  In general 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶1-48. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶34-
37, 45-46. 

 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 
767 N.W.2d 369, at ¶1-22. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶1-42. 
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 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 
619 N.W.2d 279, 2000 Term WCA-83, at ¶12. 

 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 
427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261. 

 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 
411 (Ct. App. 1987): 1987 Term, p. 1-3, sec. 1.153. 

 For cases dealing with community caretaker 
searches, see sec. 1.774. 

1.5432  Right to demand driver's 
license and conduct status 
check at site of disabled vehicle 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶19-
21. 

 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 
427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432. 

1.5433  Is subjective intent or 
motivation of officer relevant 
in determining whether officer 
is legitimately engaged in 
community caretaker function? 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶23-36. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶30-41. 

1.5434  Must activity be "totally 
divorced" from law 
enforcement function to be 
deemed community caretaker 
activity? 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶23-36. 

 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 
767 N.W.2d 369, at ¶13-15. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶30-41. 

1.5435  Related matters 

1.54351  Community caretaker 
entries, searches, and 
seizures 

 For cases dealing with this subject, see sec. 1.774. 

1.544  Emergency stop 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541. 

 For cases dealing with emergency searches, see 
sec. 1.622. 

1.55  Detention At Place Person Found 

1.551  While search warrant executed 

 For cases dealing with this subject, see sec. 
1.5941. 

1.552  While investigation continues 

1.5521  In general 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 
Term, p. 4, sec. 1.3623. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 3, sec. 1.3622. 

 For cases dealing generally with the scope and 
intensity of an investigative stop, see sec. 1.525. 

1.5522  Person suspected of being a 
drug courier 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 For cases dealing with when stop of suspected 
drug courier permitted, see sec. 1.5232. 

1.553  While search warrant obtained 

 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 
Term, p. 5, sec. 1.3541. 

1.56  Voluntary Accompaniment Of Police 
To, Or Appearance At, Police Station 

 For cases dealing with this subject, see sec. 1.247. 
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1.57  Taking To, And/Or Detention At, 
Police Station 

1.571  In general 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

1.572  For purpose of interrogation 

 Kaupp v. Texas, 123 S. Ct. 1843 (2003). 

 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 
Term, p. 6, sec. 1.3727. 

 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 
Term, p. 1, sec. 1.123. 

1.573  For purpose of securing 
fingerprints 

 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 
Term, p. 6, sec. 1.3727. 

1.574  For purpose of conducting lineup 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 31, sec. 1.8611. 

 For cases dealing with compelling a person to 
participate in a lineup, see sec. 1.591. 

1.58  Arrest 

1.581  What constitutes 

 For cases dealing with this subject, see sec. 
1.13121. 

1.582  Probable cause for arrest 

1.5821  Need for probable cause 

 For cases dealing with this subject, see sec. 
1.1511. 

1.5822  Determining existence of 
probable cause 

 For cases dealing with this subject, see sec. 1.31. 

1.583  Arrest warrant 

1.5831  Need for warrant 

 For cases dealing with this subject, see sec. 1.161. 

1.5832  Issuance and execution of 
warrant 

 For cases dealing with this subject, see sec. 1.41. 

1.584  Search incident to arrest 

 For cases dealing with this subject, see sec. 1.61. 

1.585  Arrest of probationer or parolee for 
probation or parole violation 

 For cases dealing with this subject, see sec. 
1.5992. 

1.586  Other matters in connection with 
arrests 

 For cases dealing with this subject, see sec. 1.951. 

1.59  Other Seizures Of The Person 

1.591  Compelling person to participate in 
lineup 

1.5911  In general 

 For cases dealing with detaining a person at the 
police station for the purpose of conducting a line 
up, see sec. 1.574. 

1.5912  Compelling person arrested for 
civil violation to participate in 
lineup on unrelated criminal 
charge 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 31, sec. 1.8611. 

1.5913  Compelling person arrested on 
criminal charge to participate 
in lineup on unrelated charge 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 31, sec. 1.8611. 

1.592  "Factory survey" conducted by INS 

 For cases dealing with this subject, see sec. 
1.2462. 

1.593  Surveillance of the person 

1.5931  Of arrestee 
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 For cases dealing with this subject, see secs. 
1.24212 and 1.7771. 

1.5932  Of nonarrested suspect 

 For cases dealing with this subject, see secs. 
1.24213 and 1.7772. 

1.5933  Of citizen engaged in lawful 
activities 

 For cases dealing with this subject, see sec. 
1.24211. 

1.5934  Of person's movements in 
premises when person has 
been kept from entering 
premises unaccompanied by 
police because of fear that he 
will destroy evidence for which 
search warrant is being sought 
if he is permitted to enter 
premises unaccompanied by 
police 

 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶55. 

1.594  Detention of persons having 
relationship to person, place, or 
thing to be searched or seized 

1.5941  Person found in, or about to 
enter, place for which search 
warrant issued or about to be 
issued (detention incident to 
execution of valid search 
warrant) 

1.59411  In general 

 Los Angeles County v. Rettele, 127 S. Ct. 1989 
(2007). 

 Muehler v. Mena, 125 S. Ct. 1465 (2005). 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 18, sec. 1.6513. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 
Term, p. 4, sec. 1.3624. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶46-69. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶12. 

 For cases dealing with the search of a person 
found in a place for which a search warrant has 
been issued, see sec. 1.6921. 

1.59412  Permissibility of 
handcuffing person 
detained 

 Muehler v. Mena, 125 S. Ct. 1465 (2005). 

1.59413  Permissibility of asking 
detained person questions 
about matters unrelated to 
conducting search 

 Muehler v. Mena, 125 S. Ct. 1465 (2005). 

1.59414  Permissibility of requiring 
unclothed person in bed to 
get out of bed and to stand 
next to it unclothed 

 For cases dealing with this subject, see sec. 
1.42697. 

1.5942  Person found in place for 
which probable cause to search 
exists 

 For cases dealing with the search of a person 
found in a place for which probable cause to search 
exists, see sec. 1.6923. 

1.5943  Person in company of person 
for whom arrest or search 
warrant issued 

 For cases dealing with the search of a person in 
the company of a person for whom an arrest or 
search warrant has been issued, see sec. 1.6924. 

1.5944  Person in company of person 
for whom there exists probable 
cause to search or arrest 
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 For cases dealing with the search of a person in 
the company of a person for whom there exists 
probable cause to search or arrest, see sec. 1.6925. 

1.5945  Person occupying premises that 
police have probable cause to 
search while police seek search 
warrant 

 For cases dealing with the refusal to let person 
occupying premises reenter those premises 
unaccompanied by police while warrant to 
conduct search of premises is being sought by 
police, who have probable cause to search 
premises, see sec. 1.5996. 

1.595  Roadblocks 

1.5951  Set up near scene of recent 
crime to apprehend perpetrator 

 Brower v. Inyo County, 109 S. Ct. 1378 (1989): 1988 
Term, p. 1-7, sec. 1.213. 

1.5952  Set up to check for compliance 
with traffic regulations 

 For cases dealing with this subject, see sec. 
1.5342. 

1.5953  Set up for sobriety check 

 For cases dealing with this subject, see sec. 
1.5361. 

1.5954  Set up to enforce immigration 
and customs regulations 

 For cases dealing with this subject, see sec. 
1.7112. 

1.5955  Set up to discover and interdict 
illegal narcotics 

 For cases dealing with this subject, see sec. 
1.5372. 

1.596  Stop and detention of persons 
crossing or near border 

 For cases dealing with this subject, see sec. 1.711. 

1.597  Investigatory or other pursuit; 
pursuit without apprehension 

1.5971  In general 

 For cases dealing with this subject, see sec. 
1.2481. 

1.5972  Related matter:  police officer's 
attempt to terminate dangerous 
high-speed car chase that 
threatens lives of innocent 
bystanders does not violate 
Fourth Amendment, even when 
it places fleeing motorist at risk 
of serious injury or death 

 For cases dealing with this subject, see sec. 
1.95145. 

1.598  Detention by private party 

 For cases dealing with this subject, see sec. 1.213. 

1.599  Other seizures of the person 

1.5991  Stop of occupant of vessel in 
coastal waters 

 For cases dealing with this subject, see sec. 1.715. 

1.5992  Arrest of probationer or parolee 
for probation or parole 
violation; detention of 
probationer on probation hold 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591. 

 For cases dealing with the propriety of arresting 
a probationer or parolee in his or her home 
without a warrant, see sec. 1.1615. 

1.5993  Demanding driver's license and 
conducting status check at site 
of disabled vehicle 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶19-
21. 

 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 
427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432. 

1.5994  Encounter with passenger on 
bus 
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 For cases dealing with this subject, see sec. 
1.2463. 

1.5995  Officer's mere posing of 
question to person does not 
constitute seizure 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

1.5996  Refusal to let person occupying 
premises reenter those 
premises unaccompanied by 
police while warrant to conduct 
search of premises is being 
sought by police, who have 
probable cause to search 
premises 

 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶55. 

1.5997  Police officer's termination of 
dangerous high-speed car chase 
by means intentionally applied 

1.59971  In general 

 Scott v. Harris, 127 S. Ct. 1769 (2007). 

1.59972  Police officer's attempt to 
terminate dangerous high-
speed car chase that 
threatens lives of innocent 
bystanders does not violate 
Fourth Amendment, even 
when it places fleeing 
motorist at risk of serious 
injury or death 

 For cases dealing with this subject, see sec. 
1.95145. 

1.6  Searches For And Seizures Of Evidence 

1.61  Search Incident To Arrest 

1.611  When permitted 

1.6111  In general 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, 
p. 1-42, sec. 1.5333. 

 Illinois v. Lafayette, 103 S. Ct. 2605 (1983): 1982 
Term, p. 14, sec. 1.5231. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 14, sec. 1.5231. 

 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 
Term, p. 9, sec. 1.58. 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 6, sec. 1.571. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶39-42. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶45-59. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶54. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶31, 33-62. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶1-34. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 
(1991): 1990 Term, p. 1-31, sec. 1.6111. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-25, sec. 1.6133. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶23. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶43-48. 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶8. 
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 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶1-29. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶1-12. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 
546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111. 

 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 
319 (Ct. App. 1989): 1989 Term, p. 1-27, sec. 1.6133. 

 For cases dealing with custodial or inventory 
searches of arrestee and belongings on arrestee's 
person, see sec. 1.752. 

1.6112  Need for lawful arrest 

1.61121  In general 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶8. 

1.61122  Arrest must be lawful 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-13, sec. 1.6113. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶9. 

1.61123  Need for probable cause 
for arrest: in general 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

1.61124  Need for probable cause 
for arrest:  search not 
permitted when probable 
cause for arrest to which it 
is incident provided by 
search 

 For cases dealing with this subject, see sec. 
1.6115. 

1.61125  Determining whether 
arrest has occurred; 
determining moment of 
arrest 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶3, 14-29. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 For cases dealing with when an arrest has 
occurred in this and other contexts, see sec. 1.1312. 

1.61126  In determining whether 
arrest occurred, should 
court consider which party 
(state or defendant) is 
contending that arrest 
occurred? 

 For cases dealing with this subject, see sec. 
1.13137. 

1.61127  Search incident to arrest 
not permitted when 
citation issued in lieu of 
arrest 

 For cases dealing with this subject, see sec. 
1.6147. 

1.61128  If officer accompanies 
announcement of arrest 
with indication that 
citation would be issued 
and arrestee released, has 
arrest warranting search 
incident to arrest occurred? 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶28-29. 
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1.6113  No need for probable cause, 
reasonable suspicion, or other 
justification for search 

 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 
Term, p. 9, sec. 1.58. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-25, sec. 1.6133. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 12, sec. 1.523. 

1.6114  No need for warrant 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 14, sec. 1.5231. 

 New York v. Belton, 101 S. Ct. 2860 (1981): 1980 
Term, p. 11, sec. 1.523. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶54, 77. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-25, sec. 1.6133. 

1.6115  Search not permitted when 
probable cause for arrest to 
which it is incident provided 
by search 

 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, 
p. 1-24, sec. 1.6114. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶16. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶9. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

1.6116  Search may be conducted 
incident to arrest for 
noncriminal offense, e.g., 
traffic violation 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶15. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶23. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. 
App. 1987): 1987 Term, p. 1-16, sec. 1.7232. 

1.6117  Search may precede arrest 

 For cases dealing with this subject, see sec. 
1.6122. 

1.6118  Search incident to arrest not 
permitted when citation issued 
in lieu of arrest 

 For cases dealing with this subject, see sec. 
1.6147. 

1.6119  Other matters 

1.61191  Determining whether 
arrest occurred 

 For cases dealing with this subject, see sec. 
1.1313. 

1.61192  When search involves 
invasion of arrestee's body 
(e.g., by administering 
laxative to recover 
substance swallowed by 
arrestee), scope and nature 
of intrusion must be 
reasonable 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶34-62. 

1.61193  If arrest supported by 
probable cause, fact that 
arrest is prohibited by state 
law does not render search 
incident to arrest 
unconstitutional 

 For cases dealing with this subject, see sec. 
1.61492. 

1.61194  Search at scene of arrest 
after arrestee has been 
removed from scene 
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 For cases dealing with this subject, see sec. 
1.61492. 

1.612  Time and place limitations on 
search 

1.6121  In general 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-25, sec. 1.6133. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 7, sec. 1.5231. 

1.6122  Search may precede formal 
arrest 

1.61221  General rule: search may 
precede arrest if probable 
cause for arrest exists 

 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 
Term, p. 8, sec. 1.523. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶33. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶1-34. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶9-12. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

1.61222  Search cannot precede 
arrest when product of 
search provides the 
probable cause that 
justifies arrest 

 For cases dealing with this subject, see sec. 
1.6115. 

1.61223  If officer has no intent to 
make arrest, may search 
preceding arrest fall within 
search-incident-to-arrest 
exception to warrant 
requirement? No (court of 
appeals' answer, overruled 
by supreme court) 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶32-33. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶9-12. 

1.61224  If officer has no intent to 
make arrest, may search 
preceding arrest fall within 
search-incident-to-arrest 
exception to warrant 
requirement?  Yes 
(supreme court's answer, 
overruling court of 
appeals); officer need not 
subjectively intend to 
make arrest to render 
search valid under search-
incident-to-arrest-exception 
to warrant requirement 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶23-33. 

1.61225  But a formal arrest, 
substantially 
contemporaneous with 
search, must actually be 
made 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶26. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶10. 

1.61226  Arrest that is made after 
search need not be for 
crime for which probable 
cause to arrest existed 
before search 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶27. 
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1.6123  Must search be 
contemporaneous with arrest? 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶15. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.6124  Later search at station house of 
items that could have been 
searched at time and place of 
arrest 

 For cases dealing with this subject, see sec. 
1.6965. 

1.6125  Search at scene of arrest after 
arrestee has been removed 
from scene 

 For cases dealing with this subject, see sec. 
1.61493. 

1.613  Permissible scope of search 

1.6131  General principles 

1.61311  In general 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

 Thornton v. United States, 124 S. Ct. 2127 (2004). 

 Illinois v. Lafayette, 103 S. Ct. 2605 (1983): 1982 
Term, p. 14, sec. 1.5231. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 14, sec. 1.5231. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶39-63. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶45-59. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶8. 

 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 
(Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 For cases dealing with custodial or inventory 
searches of arrestee and belongings on arrestee's 
person, see sec. 1.752. 

1.61312  Justifications for 
permitting search incident 
to arrest that are considered 
in determining permissible 
scope of search 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶41. 

1.6132  Of person of arrestee 

1.61321  In general 

 Thornton v. United States, 124 S. Ct. 2127 (2004). 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-25, sec. 1.6133. 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 9, sec. 1.523. 

1.61322  Drawing blood from 
arrestee's body: in general 

 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 
(1993): 1992 Term, p. 1-32, sec. 1.6322. 

 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 
(1991): 1990 Term, p. 1-31, sec. 1.6132. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶13-18. 

 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶10. 

 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 
(Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521. 

 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 
(Ct. App. 1990): 1990 Term, p. 1-33, sec. 1.6132. 
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1.61323  Drawing blood from 
arrestee’s body:  blood may 
be drawn in search 
incident to lawful arrest for 
non-drunk-driving offense 
if police reasonably 
suspect that defendant’s 
blood contains evidence of 
crime 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶13-18. 

1.61324  Drawing blood from 
arrestee’s body:  Bohling 
test for determining when 
blood may be withdrawn 
from person suspected of 
drunk driving is not 
exclusive test for judging 
permissibility of blood 
draw; court in Bohling did 
not say that warrantless 
non-consent blood draw is 
legal only if four Bohling 
prongs are met 

 For cases dealing with this subject, see sec. 
1.63229. 

1.61325  Drawing blood from 
arrestee’s body:  for 
purpose of Bohling test for 
determining when blood 
may be withdrawn from 
person suspected of drunk 
driving, either probable 
cause to arrest or probable 
cause to search will 
substitute for requirement 
of lawful arrest 

 For cases dealing with this subject, see sec. 
1.62323. 

1.61326  Seizing other samples from 
arrestee's body 

 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 
(1993): 1992 Term, p. 1-32, sec. 1.6322. 

1.6133  Of automobile's passenger 
compartment (under expansive 
reading of Belton rejected in 
Gant) 

1.61331  In general 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

 Thornton v. United States, 124 S. Ct. 2127 (2004). 

 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, 
p. 1-42, sec. 1.5333. 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 
Term, p. 14, sec. 1.5234. 

 New York v. Belton, 101 S. Ct. 2860 (1981): 1980 
Term, p. 11, sec. 1. 523. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 1.122. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-25, sec. 1.6133. 

 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 
823 (1988): 1987 Term, p. 1-16, sec. 1.7231. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 7, sec. 1.5231. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 10, sec. 1.5221. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶43-48. 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶1-19. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 
(Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691. 

 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 
319 (Ct. App. 1989): 1989 Term, p. 1-27, sec. 1.6133. 

 State v. Hamdia, 135 Wis. 2d 406, 400 N.W.2d 484 
(Ct. App. 1986): 1986 Term, p. 14, sec. 1.5232. 
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 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 9, sec. 1.523. 

1.61332  Belton rule permitting 
search of passenger 
compartment of vehicle 
applies not only when 
officer makes contact with 
arrestee while arrestee is 
inside vehicle, but also 
when officer first makes 
contact with arrestee after 
arrestee has stepped out of 
vehicle and arrest is made 
outside of vehicle 

 Thornton v. United States, 124 S. Ct. 2127 (2004). 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶43-48. 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶1-19. 

1.61333  Belton rule permitting 
search of passenger 
compartment of vehicle 
applies even though 
defendant has been 
handcuffed and secured in 
squad car at time of search 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶43-48. 

1.61334  Belton rule permitting 
search of passenger 
compartment of vehicle 
does not apply when 
defendant has been 
removed from scene of 
arrest 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶43. 

 For cases dealing generally with the rule that a 
search incident to arrest may not be conducted at 
scene of arrest after the defendant has been 
removed from the scene, see sec. 1.61493. 

1.61335  Belton rule permitting 
search of passenger 
compartment of vehicle 
applies even though 
vehicle was locked prior to 
initiation of search 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶46-47. 

1.61336  Use of evidence resulting 
from proper search of 
vehicle's passenger 
compartment to justify 
search of vehicle's trunk 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶5. 

1.61337  Search of person of 
passenger in automobile 

 For cases dealing with this subject, see sec. 
1.6137. 

1.6134  Of automobile's passenger 
compartment (under Gant) 

1.61341  General rule: search of 
automobile incident to 
recent occupant's arrest is 
permissible only if (1) 
arrestee is unsecure and 
within reaching distance of 
passenger compartment at 
time of search or (2) it is 
reasonable to believe 
vehicle contains evidence 
of offense of arrest 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

1.61342  Search of passenger 
compartment of vehicle not 
permitted if arrestee has 
been handcuffed and 
secured in squad car at 
time of search 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

1.6135  Trunks and other 
compartments (including glove 
compartment) 
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 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶5. 

 For cases dealing generally with the search of 
trunks and other compartments of an automobile, 
see sec. 1.6684. 

1.6136  Of luggage, purses, and other 
closed containers found in 
automobile or nearby 

1.61361  In general 

 New York v. Belton, 101 S. Ct. 2860 (1981): 1980 
Term, p. 11, sec. 1.523. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

 For cases dealing generally with the search of 
luggage and other containers found in automobile, 
see sec. 1.6685. 

1.61362  Luggage, purses, and other 
closed containers 
belonging to passenger or 
other third party and found 
in passenger compartment 
of vehicle 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶47-49. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

1.61363  Luggage, purses, and other 
closed containers 
belonging to passenger or 
other third party and found 
outside vehicle 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶1-63. 

1.6137  Of surrounding area 

1.61371  In general 

 Thornton v. United States, 124 S. Ct. 2127 (2004). 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-25, sec. 1.6133. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶39-42. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶45-59. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶20-21. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-25, sec. 1.6133. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-31, sec. 1.6131. 

 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 
319 (Ct. App. 1989): 1989 Term, p. 1-27, sec. 1.6133. 

1.61372  Permissibility of search of 
surrounding area after 
arrestee has been removed 
from area 

 For cases dealing with this subject, see sec. 
1.61493. 

1.6138  Of items found on arrestee or 
in other area within which 
search permitted 

1.61381  Notebooks or other papers 
found on arrestee 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

1.61382  Cell phone 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶27. 
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 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶18, 30. 

 For cases dealing generally with the search and 
seizure of cell phones, see sec. 1.6783. 

1.6139  Of person found in company of 
arrestee at time of arrest (e.g. 
passenger in vehicle in which 
arrestee was present prior to 
arrest) 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶62. 

 For cases dealing generally with searches of a 
person found in the company of a person for 
whom probable cause to arrest exists, see sec. 
1.6925. 

1.614  Other matters relating to search 
incident to arrest 

1.6141  Fruits of search admissible 
against non-arrested person 
whose privacy interest has 
been infringed by search 

 For cases dealing with this subject, see sec. 1.967. 

1.6142  Relationship of statutory 
provisions relating to a search 
incident to arrest and 
constitutional provisions 
relating to such search 

 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 
319 (Ct. App. 1989): 1989 Term, p. 1-28, sec. 1.6141. 

1.6143  Propriety of search incident to 
arrest when arrest is made of 
wrong person 

 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 
Term, p. 1-12, sec. 1.4142. 

1.6144  Search of probationer or 
parolee incident to arrest for 
probation or parole violation 

 For cases dealing with this subject, see sec. 
1.76422. 

1.6145  Fruits of search admissible in 
prosecution for crime other 
than that for which arrest was 
made 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

1.6146  Later search at station house of 
items that could have been 
searched at time and place of 
arrest 

 For cases dealing with this subject, see sec. 
1.6965. 

1.6147  Search incident to arrest not 
permitted when citation issued 
in lieu of arrest 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, 
p. 1-42, sec. 1.5333. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶9-13. 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶15-16. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

1.6148  Related matter: booking search 
of arrestee 

 For cases dealing with this subject, see sec. 1.752. 

1.6149  Other matters 
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1.61491  When search involves 
invasion of arrestee's body 
(e.g., by administering 
laxative to recover 
substance swallowed by 
arrestee), scope and nature 
of intrusion must be 
reasonable 

 For cases dealing with this subject, see sec. 
1.61192. 

1.61492  If arrest supported by 
probable cause, fact that 
arrest is prohibited by state 
law does not render search 
incident to arrest 
unconstitutional 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

1.61493  Search at scene of arrest 
after arrestee has been 
removed from scene 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶43. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶45-59. 

1.62  Search For Evidence, Or Entry Into Or 
Search Of Premises, Based On Exigent 
Circumstances 

1.621  General principles 

1.6211  In general 

 Michigan v. Fisher, 130 S. Ct. 546 (2009). 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶21. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶20. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶31. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶32. 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶11. 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶8. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶9. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶18-20. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶10, 13. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶1-32. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶7. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶20. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶17-22. 

 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 
876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶7. 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶10. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶9-11. 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶9, 17. 

 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 
358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶16. 

 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 
666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶6. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 
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1.6212  Exigent circumstances resulting 
from law enforcement officer's 
conduct cannot justify fourth 
amendment intrusion; law 
enforcement officer cannot 
create exigency used to justify 
warrantless search 

1.62121  In general 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶8, 10-15. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.62122  Police may not create 
exigency of potential 
destruction or removal of 
evidence permitting 
warrantless entry into 
home by knocking on door 
of home and announcing 
"police," thus alerting 
occupants to their presence 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶18. 

1.62123  Does officer impermissibly 
create exigent 
circumstances by knocking 
on suspect's door? 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶11. 

1.6213  Consideration of gravity and 
significance of offense in 
determining whether exigent 
circumstances exist 

1.62131  Gravity of offense is 
important factor in 
determining whether 
exigent circumstances exist 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶28. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶19. 

1.62132  Where relatively minor 
offense is involved, court 
will be reluctant to find 
exigent circumstances 
justifying entry into home 

 United States v. Banks, 124 S. Ct. 521 (2003). 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶25. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶17. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶19. 

 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 
358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶21-
23. 

1.62133  Less significant the 
offense, more significant 
exigent circumstances must 
be to justify warrantless 
entry into home 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶20. 

1.6214  Existence of exigent 
circumstances determined by 
considering totality of 
circumstances 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶8. 

1.6215  Test of exigent circumstances is 
objective; subjective 
motivation or belief of officer 
is not necessary and its absence 
is not dispositive 

1.62151  In general 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶8. 
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 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶9. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶11. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶4-19. 

 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 
876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶7. 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶10. 

1.62152  But evidence of officer's 
motivation or belief may 
be relevant to 
determination whether 
exigent circumstance 
existed 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶14-19. 

1.6216  When police officer is 
confronted with two competing 
inferences, one that would 
justify search based on exigent 
circumstances and another that 
would not, officer is entitled to 
rely on reasonable inference 
justifying search 

 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 
876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶8. 

1.6217  Consideration of alternatives to 
entry or search that might have 
obviated need for immediate 
entry or search 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶31. 

1.6218  Underlying crime need not be 
felony in order for exigent 
circumstances exception to 
apply 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶26-30. 

1.622  Imminent threat to health and 
safety; need to render emergency 
assistance to injured person or to 
protect person from imminent 
injury (the emergency doctrine) 

1.6221  In general 

 Michigan v. Fisher, 130 S. Ct. 546 (2009). 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 
Term, p. 10, sec. 1.4215. 

 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 
Term, p. 10, sec. 1.4112. 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 22, sec. 1.5291. 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 6, sec. 1.573. 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 
(1983): 1983 Term, p. 24, sec. 1.528. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 14, sec. 1.5281. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 14, sec. 1.5281. 

 LaFournier v. State, 91 Wis. 2d 61, 280 N.W.2d 746 
(1979): 1978 Term, p. 9, sec. 1.591. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶10. 

 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 
718, 736 N.W.2d 211, at ¶1-31. 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶14-15. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶1-32. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶20-25. 
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 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶20. 

 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 
876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶8-
10. 

 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 
17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶17-
20. 

 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 
620 N.W.2d 225, 2000 Term WCA-108, at ¶1-25. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

 State v. York, 159 Wis. 2d 215, 464 N.W.2d 36 (Ct. 
App. 1990): 1990 Term, p. 1-34, sec. 1.621. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541. 

 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 
(Ct. App. 1985): 1985 Term, p. 13, sec. 1.632. 

 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 
(Ct. App. 1984): 1983 Term, p. 11, sec. 1.4113. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 23, sec. 1.528. 

 State v. Boggess, 110 Wis. 2d 309, 328 N.W.2d 878 
(Ct. App. 1982): 1982 Term, p. 20, sec. 1.5281. 

 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 
(Ct. App. 1979): 1979 Term, p. 10, sec. 1.5281. 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 9, sec. 1.591. 

1.6222  Mere presence of firearms does 
not create exigent 
circumstances 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.6223  Threat to safety cannot be 
created by officers' conduct 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.6224  Emergency doctrine not 
rendered inapplicable because 
officers have dual motivations 
(i.e., to render aid or assistance 
and to investigate crime); 
doctrine is applicable if need to 
provide aid or assistance was 
officer's primary motivator 

 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 
620 N.W.2d 225, 2000 Term WCA-108, at ¶19-25. 

1.6225  Test of whether imminent 
threat to health and safety 
justifying search or entry 
existed is objective; subjective 
motivation or belief of officer 
is not necessary and its absence 
is not dispositive of question 
whether search or entry was 
justified  

1.62251  In general 

 Michigan v. Fisher, 130 S. Ct. 546 (2009). 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶33. 

 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 
718, 736 N.W.2d 211, at ¶18-19, 30. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶4-19. 

1.62252  But evidence of officer's 
motivation or belief may 
be relevant to 
determination whether 
imminent threat to health 
and safety justifying search 
or entry existed 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶14-19. 

1.6226  Reasonableness manner of 
entry into premises to render 
aid or prevent injury 

1.62261  In general 
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 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

1.62262  Need for knock and/or 
announcement 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

1.6227  In kidnapping cases, 
emergency doctrine permits 
search not only for kidnap 
victim, but also for evidence 
that might lead to victim's 
location 

 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 
718, 736 N.W.2d 211, at ¶1-31. 

1.6228  Related matters 

1.62281  "Render safe" doctrine 

 For cases dealing with this subject, see sec. 1.778. 

1.62282  Community caretaker entry 
into premises and search of 
them 

 For cases dealing with this subject, see sec. 1.774. 

1.62283  Threat to safety of law 
enforcement officer 

 For cases dealing with this subject, see sec. 1.626. 

1.623  Destruction or removal of evidence 

1.6231  General principles 

1.62311  In general 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 
Term, p. 10, sec. 1.4112. 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 22, sec. 1.5291. 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 6, sec. 1.571. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶21, 32. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶32. 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶11-12. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 
(1993): 1992 Term, p. 1-32, sec. 1.6322. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 5, sec. 1.4113. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶11-15. 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶17. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶10, 15-20. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶18-20, 26, 30-32. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶7. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶20. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶22. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶9-18. 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶16-
19. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212. 
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 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 
(Ct. App. 1984): 1983 Term, p. 11, sec. 1.4113. 

1.62312  Existence of other 
comparable evidence does 
not remove exigency 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶23. 

1.62313  Concern about destruction 
or removal of evidence 
created by law enforcement 
officer's own actions 

 For cases dealing with this subject, see sec. 
1.6212. 

1.6232  Blood or breath sample 

1.62321  In general 

 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 
Term, p. 10, sec. 1.4112. 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶12-34. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶1-65. 

 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 
(1993): 1992 Term, p. 1-32, sec. 1.6322. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 5, sec. 1.4113. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶13-18. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶8. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶22. 

 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶1-
16. 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶6. 

 State v. Wodenjak, 2001 WI App 216, 247 Wis. 2d 
554, 634 N.W.2d 867, 2001 Term WCA-75, at ¶5-13. 

 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 
666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶6. 

 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 
N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 
44.231. 

1.62322  Arrestee's request for, or 
availability of, less 
invasive alternative test 
(e.g., breath or urine test) 
does not obviate exigency 
used to justify warrantless 
extraction of blood 

 For cases dealing with this subject, see sec. 
1.63224. 

1.62323  For purpose of Bohling test 
for determining when 
blood may be withdrawn 
from person suspected of 
drunk driving, either 
probable cause to arrest or 
probable cause to search 
will substitute for 
requirement of lawful 
arrest 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶16. 

 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶5-
13. 

1.62324  Once individual arrested 
on probable cause for OWI 
has provided satisfactory 
and useable chemical test 
(e.g., breath test), exigent 
circumstances justifying 
warrantless and 
nonconsensual blood draw 
still exist? (court of 
appeals' answers no; 
supreme court answers yes) 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶1-17. 

 For cases dealing with this subject, see sec. 
1.63228. 
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1.62325  Bohling test for 
determining when blood 
may be withdrawn from 
person suspected of drunk 
driving is not exclusive test 
for judging permissibility 
of blood draw; court in 
Bohling did not say that 
warrantless non-consent 
blood draw is legal only if 
four Bohling prongs are 
met 

 For cases dealing with this subject, see sec. 
1.63229. 

1.62326  Blood may be drawn in 
search incident to lawful 
arrest for non-drunk-
driving offense if police 
reasonably suspect that 
defendant’s blood contains 
evidence of crime 

 For cases dealing with this subject, see sec. 
1.61323. 

1.6233  Other circumstances that do, 
and do not, present threat of 
destruction of evidence 
justifying warrantless entry, 
seizure, or search 

1.62331  Mere presence of 
contraband without more 
does not give rise to 
exigent circumstances 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.62332  Strong odor of marijuana 
coming from premises to 
be searched, and 
knowledge on part of 
occupants that police are 
standing outside, present 
threat of destruction of 
evidence that amounts to 
exigent circumstances 
justifying warrantless 
entry 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶12-13. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶14-15. 

1.62333  Drug transaction in 
premises, followed by 
occupant's opening door 
holding bag of controlled 
substance, slamming door 
shut after seeing 
undercover detective in 
plain clothes, and then 
failing to answer knocks 
on door to premises 
presents exigent 
circumstances justifying 
warrantless entry 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶14. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶9-18. 

1.62334  Defendant’s residence was 
located in area known for 
drug dealing, defendant 
was outside holding in his 
hands folded-up money 
and canister that appeared 
to be of type typically used 
to transport drugs, and 
defendant refused to 
cooperate with 
investigation and retreated 
into residence when police 
ordered him to stop 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶30-32. 

1.62335  From outside premises, 
officers see controlled 
substances in plain view 
through wide-open door 
and announce their 
presence 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶10, 15-20. 
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1.62336  While walking up to 
defendant's residence to 
conduct "knock and talk" 
after controlled buy of 
controlled substance from 
defendant, officers see 
defendant, who was 
standing in doorway and 
observed officers' 
approach, fleeing into 
residence and slamming 
door 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶10-15. 

1.62337  Call to cell phone, 
intercepted by police 
officer, whose training and 
experience teaches that call 
was from person interested 
in purchasing controlled 
substance 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶34-42. 

1.62338  Return of cell phone to 
person believed to be drug 
dealer, who could then 
erase incriminating 
evidence stored in phone 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶32. 

1.6234  Need to show that search 
warrant could not have been 
obtained 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

1.624  Hot pursuit 

1.6241  In general 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 
Term, p. 10, sec. 1.4112. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 15, sec. 1.5293. 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 6, sec. 1.571. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶3. 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-5, sec. 1.1515. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 9, sec. 1.5293. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 5, sec. 1.4113. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶8-29. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶20. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶21. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17. 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶20-
23. 

 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 
358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶1-
26. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212. 

 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 
N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-23, 
sec. 1.9612. 

1.6242  Propriety of officer's pursuit 
into home of fleeing suspect 
whom officers are attempting 
to subject to investigative stop 
based on reasonable suspicion 
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 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶20-
23. 

1.6243  Is hot pursuit doctrine, which 
permits pursuit of fleeing 
criminal into his home, limited 
to fleeing felons? 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶26-30. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶3. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶16-29. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17. 

1.6244  Pursuit of suspect may be 
deemed continuous for 
purposes of hot pursuit 
doctrine even though pursuing 
officer himself arrived after 
crime was committed and, 
therefore, did not personally 
observe crime or fleeing 
suspect 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶29. 

1.625  Likelihood of suspect's escape 

1.6251  In general 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶17. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶20-25. 

1.626  Protection of safety of law 
enforcement officer 

1.6261  In general 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶10-20. 

1.627  Need to fight fire and to investigate 
its cause 

 For cases dealing with this subject, see sec. 1.731. 

1.628  Other matters relating to searches 
based on exigent circumstances 

1.6281  Exigent circumstances 
exception not applicable to 
seizures of books, films, and 
other material expressing ideas 

 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 
1985 Term, p. 17, sec. 1.642. 

1.6282  Exigent circumstances 
exception to requirement of 
arrest warrant for arrest in 
arrestee's home or search 
warrant for arrest of arrestee in 
third party's home 

 For cases dealing with this subject, see sec. 
1.1613. 

1.6283  Propriety, under exigent 
circumstances doctrine, of entry 
into home suspected of being 
site of ongoing burglary 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶10. 

1.6284  Proper scope of search of home 
entered under exigent 
circumstances doctrine 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶11. 

1.63  Body Search 

1.631  Compelling bodily actions 

1.6311  In general 

 For cases dealing with the use of a court order to 
compel bodily actions, see sec. 1.9983. 

 For cases dealing with self-incrimination 
limitations on compelling bodily actions, see sec. 
24.621. 

1.6312  Handwriting specimen 
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 United States v. Euge, 100 S. Ct. 874 (1980): 1979 
Term, p. 12, sec. 1.643. 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 31, sec. 1.8611. 

1.6313  Voice exemplar 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 31, sec. 1.8611. 

1.6314  Sobriety test 

1.6315  Fingerprinting 

 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 
Term, p. 6, sec. 1.3727. 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 31, sec. 1.8611. 

1.6316  Compelling appearance in 
lineup 

 For cases dealing with this subject, see sec. 1.591. 

1.632  Taking samples from body and 
testing them 

1.6321  General principles 

1.63211  In general 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-32, sec. 1.7652. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶34-62. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶12. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶7-
19. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 For cases dealing with drug testing of students, 
see sec. 1.7654. 

 For cases dealing with drug testing of 
government employes, see sec. 1.7662. 

 For cases dealing with drug testing of private 
employes, see sec. 1.7672. 

 For cases dealing with the use of a court order to 
obtain samples from suspect's body, see sec. 
1.9983. 

 For cases dealing with self-incrimination 
limitations on securing samples from suspect's 
body, see sec. 24.622. 

1.63212  When samples sought from 
driver to prove 
intoxication, implied 
consent law does not 
provide sole means of 
collecting blood or other 
sample and failure to 
comply with implied 
consent law does not 
render test results 
inadmissible; police may 
use other constitutional 
means to collect evidence 
of intoxication 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶54. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶7-
19. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12. 

1.63213  State hospital's 
performance of diagnostic 
test to obtain evidence of 
patient's criminal conduct 
for law enforcement 
purposes is unreasonable 
search unless conduced 
with warrant or consent 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 
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1.63214  When sample properly 
taken from body, 
subsequent testing of it for 
evidentiary purposes does 
not require search warrant 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶1-17. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶4-17. 

1.63215  When bodily sample 
obtained, rule of 
reasonableness may limit 
number of samples that 
may be subsequently 
obtained 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶31-33. 

1.6322  Blood 

1.63221  In general 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶2. 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶1-34. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶1-65. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶4-54. 

 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 
(1993): 1992 Term, p. 1-32, sec. 1.6322. 

 City of Muskego v. Godec, 167 Wis. 2d 536, 482 
N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311. 

 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 
(1991): 1990 Term, p. 1-31, sec. 1.6132. 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 265, sec. 13.6912. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 5, sec. 1.4113. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 1, sec. 1.1311. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶13-18. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶8. 

 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶1-
16. 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶6. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶7-
19. 

 State v. Daggett, 2002 WI App 32, 250 Wis. 2d 
112, 640 N.W.2d 546, 2001 Term WCA-240, at ¶6. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶4. 

 State v. Wodenjak, 2001 WI App 216, 247 Wis. 2d 
554, 634 N.W.2d 867, 2001 Term WCA-75, at ¶5-13. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12. 

 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 
666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶4-17. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 1-31, 
sec. 1.7631; p. 1-31, sec. 1.7647; p. 42-8, sec. 42.4212. 

 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 
(Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521. 

 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 
(Ct. App. 1990): 1990 Term, p. 1-33, sec. 1.6132. 

 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 
N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 
44.231. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 33, sec. 1.885. 

 State v. Bentley, 92 Wis. 2d 860, 286 N.W.2d 153 
(Ct. App. 1979): 1979 Term, p. 1, sec. 1.121, and p. 
13, sec. 3.183. 
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1.63222  When blood sample sought 
from driver to prove 
intoxication, implied 
consent law does not 
provide sole means of 
collecting sample and 
failure to comply with 
implied consent law does 
not render test results 
inadmissible; police may 
use other constitutional 
means to collect it 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶54. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶7-
19. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12. 

1.63223  When blood sample 
properly taken from body, 
subsequent testing of it for 
evidentiary purposes does 
not require search warrant 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶1-17. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶4-17. 

1.63224  Arrestee's request for, or 
availability of, less 
invasive alternative test 
(e.g., breath or urine test) 
does not obviate exigency 
used to justify warrantless 
extraction of blood 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶8, 19-20. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶1-65. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶11-12. 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶6. 

 State v. Wodenjak, 2001 WI App 216, 247 Wis. 2d 
554, 634 N.W.2d 867, 2001 Term WCA-75, at ¶5-13. 

 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 
666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶9. 

1.63225  When law enforcement 
officers have constitutional 
grounds for withdrawing 
blood, they may use 
reasonable force to do so 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶15. 

1.63226  Blood draw not necessarily 
rendered unreasonable 
because it is done at police 
station or county jail rather 
than in hospital or other 
medical setting 

 State v. Daggett, 2002 WI App 32, 250 Wis. 2d 
112, 640 N.W.2d 546, 2001 Term WCA-240, at ¶1-
18. 

1.63227  For purpose of Bohling test 
for determining when 
blood may be withdrawn 
from person suspected of 
drunk driving, either 
probable cause to arrest or 
probable cause to search 
will substitute for 
requirement of lawful 
arrest 

 For cases dealing with this subject, see sec. 
1.62323. 

1.63228  Once individual arrested 
on probable cause for OWI 
has provided satisfactory 
and useable chemical test 
(e.g., breath test), do 
exigent circumstances 
justifying warrantless and 
nonconsensual blood draw 
still exist? (court of 
appeals' answers no; 
supreme court answers yes) 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶1-34. 
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 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶1-17. 

1.63229  Bohling test for 
determining when blood 
may be withdrawn from 
person suspected of drunk 
driving is not exclusive test 
for judging permissibility 
of blood draw; court in 
Bohling did not say that 
warrantless non-consent 
blood draw is legal only if 
four Bohling prongs are 
met 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶13-18. 

1.6323  Blood (cont'd) 

1.63231  Blood may be drawn in 
search incident to lawful 
arrest for non-drunk-
driving offense if police 
reasonably suspect that 
defendant’s blood contains 
evidence of crime 

 For cases dealing with this subject, see sec. 
1.61323. 

1.63232  Blood drawn by medical 
personnel for purposes of 
diagnosis and treatment 

 For cases dealing with this subject, see sec. 
1.2124. 

1.6324  Breath 

 Skinner v. Railway Labor Executives' Association, 
109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 14, 
sec. 1.83. 

1.6325  Urine 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-32, sec. 1.7652. 

 Skinner v. Railway Labor Executives' Association, 
109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152. 

 National Treasury Employes Union v. Von Raab, 
109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

1.6326  Hair 

 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 
(1979): 1978 Term, p. 5, sec. 1.412. 

1.6327  Fingernail 

1.6328  Other samples 

1.63281  Stomach contents 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶12-16. 

1.63282  Saliva 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 33, sec. 1.885. 

1.6329  Related matters 

1.63291  Use of court order to secure 
samples from suspect's 
person 

 For cases dealing with this subject, see sec. 
1.9983. 

1.633  Surgery to remove evidence 

 Winston v. Lee, 105 S. Ct. 1611 (1985): 1984 Term, 
p. 29, sec. 1.658. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶37. 

1.634  Administration of laxative to 
recover substance swallowed by 
defendant 
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 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶30-62. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶12-16. 

1.635  Strip search 

1.6351  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 6, sec. 1.3716. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶24-37. 

 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 
N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, 
sec. 1.7632. 

1.6352  What constitutes 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

1.6353  Effect of failure to comply with 
the mandates of Wis. Stat. § 
968.255 regarding strip searches 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶24-25. 

1.6354  Consent to strip search does not 
encompass body cavity search 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶26-37. 

1.6355  Of student 

 For cases dealing with this subject, see sec. 
1.7655. 

1.636  Body cavity search 

1.6361  In general 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 9, sec. 1.525. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶26-37. 

1.6362  Types of body cavity searches: 
visual and manual 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶27. 

1.6363  Consent to strip search does not 
encompass body cavity search 

 For cases dealing with this subject, see sec. 
1.6353. 

1.64  Entry Into, And Search Of, Home And 
Surrounding Area 

1.641  General principles 

1.6411  Scope of protection afforded 
home and surrounding area in 
general 

 Georgia v. Randolph, 126 S. Ct. 1515 (2006). 

 Groh v. Ramirez, 124 S. Ct. 1284 (2004). 

 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 
Term USSC-22. 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 
Term, p. 1-43, sec. 1.6411. 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-29, sec. 1.6411. 

 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 
Term, p. 26, sec. 1.631. 

 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 
Term, p. 10, sec. 1.4112. 

 United States v. Knotts, 103 S. Ct. 1081 (1983): 
1982 Term, p. 26, sec. 1.75. 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 7, sec. 1.4251. 

 Donovan v. Dewey, 101 S. Ct. 2534 (1981): 1980 
Term, p. 8, sec. 1.4217. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25202�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18072�
http://supct.law.cornell.edu/supct/html/08-479.ZS.html�
http://www.wicourts.gov/html/ca/00/00-3524.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=14667�
http://supct.law.cornell.edu/supct/html/08-479.ZS.html�
http://www.wicourts.gov/html/ca/00/00-3524.htm�
http://www.wicourts.gov/html/ca/00/00-3524.htm�
http://www.wicourts.gov/html/ca/00/00-3524.htm�
http://www.wicourts.gov/html/ca/00/00-3524.htm�
http://supct.law.cornell.edu/supct/html/04-1067.ZS.html�
http://supct.law.cornell.edu/supct/html/02-811.ZS.html�
http://supct.law.cornell.edu/supct/html/99-8508.ZO.html�
http://supct.law.cornell.edu/supct/html/99-936.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=McArthur&url=/supct/html/99-1132.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Layne&url=/supct/html/historics/USSC_CR_0526_0603_ZO.html�


1-187 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 7, sec. 1.4215. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶17. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 13, sec. 1.631. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 15, sec. 1.631. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 16, sec. 1.631. 

 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 
(1978): 1977 Term, p. 2, sec. 1.412. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶6-7. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶10. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶8-9, 15. 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶10. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶8. 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶8. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶41. 

 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 
358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶15. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 
(Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6411. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 
(Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 9, sec. 1.4211. 

1.6412  What constitutes entry into 
home subject to fourth 
amendment constraints 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶10-14. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 

1.6413  Entry into, and searches and 
seizures inside, home without 
warrant are presumptively 
unreasonable and illegal 

 Michigan v. Fisher, 130 S. Ct. 546 (2009). 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Groh v. Ramirez, 124 S. Ct. 1284 (2004). 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶31. 
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 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶7. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶6. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶10. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶10, 13. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶8. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶12. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶11. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶8. 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶18. 

 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 
876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶6. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶26. 

 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 
347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶8. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

1.6414  Entry into, and/or search or 
seizure inside, home is 
permissible without warrant 
when probable cause and 
exigent circumstances exist 

1.64141  In general 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶31. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶7. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶7. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶18-20. 

1.64142  When exigent 
circumstances exist in 
general 

 For cases dealing with this subject, see sec. 1.621. 

1.64143  When threat to health or 
safety of person exists 

 For cases dealing with this subject, see sec. 1.622. 

1.64144  When threat of destruction 
or removal of evidence 
exists 

 For cases dealing with this subject, see sec. 1.623. 

1.64145  When law enforcement 
officer is in hot pursuit of 
fleeing suspect 

 For cases dealing with this subject, see sec. 1.624. 

1.64146  When there is likelihood of 
suspect's escape 

 For cases dealing with this subject, see sec. 1.625. 

1.64147  When threat to safety of 
law enforcement officer 
exists 

 For cases dealing with this subject, see sec. 1.626. 

1.6415  Reasonable suspicion will not 
justify entry into home, even 
when combined with exigent 
circumstances; probable cause 
is necessary 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶14-15. 

1.6416  Reasonable suspicion is not 
prerequisite to seeking consent 
to enter home and/or 
surrounding area 
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 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶17-18. 

1.6417  Use of technological device not 
in general public use to explore 
details of private home that 
would previously have been 
unknowable without physical 
intrusion is search of home 

 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 
Term USSC-22. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶12. 

1.6418  Entry into, and search or 
seizure inside, home is 
permissible without warrant 
when consent to that activity 
given 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶31. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶8. 

 For cases dealing generally with the proposition 
that consent is an exception to probable cause and 
warrant requirement, see sec. 1.2213. 

 For cases dealing generally with consent to an 
entry, search, or seizure, see sec. 1.22. 

1.642  Interior of dwelling unit; particular 
portions of dwelling unit 

1.6421  Porch 

 For cases dealing with this subject, see sec. 
1.2514. 

1.6422  Interior of dwelling unit 

 State v. Douglas, 123 Wis. 2d 13, 365 N.W.2d 580 
(1985): 1984 Term, p. 12, sec. 1.5212. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

1.6423  Bedroom 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

1.6424  Attached garage 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶21. 

1.643  Common and public areas of or 
surrounding residential premises 

1.6431  Driveways, walks, and 
passageways 

 For cases dealing with this subject, see sec. 
1.2511. 

1.6432  Halls and stairways leading to 
units in apartment building or 
other multi-unit residential 
premises 

 For cases dealing with this subject, see sec. 
1.2512. 

1.6433  Common basement area in 
apartment building or other 
multi-unit residential premises 

 For cases dealing with this subject, see sec. 
1.2513. 

1.6434  Dumpster at rear of apartment 
building property 

 For cases dealing with this subject, see sec. 
1.6452. 

1.644  Curtilage of home 

1.6441  In general 

 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 
Term, p. 13, sec. 1.511. 

 Dow Chemical Co. v. United States, 106 S. Ct. 1819 
(1986): 1985 Term, p. 1, sec. 1.126. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶25. 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-5, sec. 1.1515. 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶15. 
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 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 
(Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451. 

 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 
(Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141. 

 For cases dealing with aerial surveillance of 
backyard and other areas surrounding private 
residence, see sec. 1.2453. 

1.6442  Items in curtilage, but in plain 
sight from neighboring lands 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-5, sec. 1.1515. 

 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 
(Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451. 

 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, 
sec. 1.8311. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141. 

 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 
(Ct. App. 1985): 1984 Term, p. 24, sec. 1.635. 

 For cases dealing with looking into building 
from area outside curtilage, see sec. 1.6481. 

1.6443  Particular areas associated with 
home (e.g., porch) might be 
considered non-curtilage for 
limited purpose of making 
contact with occupant of home 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶21. 

1.6444  Particular areas that are, and 
are not, within curtilage of 
home 

1.64441  Attached garage 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶21. 

1.64442  Driveway 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶14. 

1.6445  Related matters 

1.64451  Curtilage of commercial 
premises 

 For cases dealing with this subject, see sec. 
1.6516. 

1.645  Other places associated with home 

1.6451  Outbuildings 

1.64511  Barn 

 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 
Term, p. 13, sec. 1.511. 

1.64512  Other outbuildings 

1.6452  Dumpster at rear of apartment 
building property 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶13-22. 

1.646  Open fields 

 For cases dealing with this subject, see sec. 1.26. 

1.647  Homes of particular persons 

1.6471  Third party for subject of arrest 
warrant 

 For cases dealing with this subject, see sec. 
1.16123. 

1.6472  Probationer or parolee 

 For cases dealing with this subject, see sec. 
1.7643. 

1.6473  Other persons 

1.648  Activity in connection with home 
and surrounding area 
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1.6481  Looking into building from 
area outside curtilage 

 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 
Term, p. 13, sec. 1.511. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141. 

 For cases dealing with looking at items in 
curtilage, but in plain sight from neighboring 
lands, see sec. 1.6442. 

1.6482  Entry into home to make arrest 

 For cases dealing with this subject, see secs. 
1.1612 and 1.1615. 

1.6483  Aerial surveillance 

 For cases dealing with this subject, see sec. 
1.2453. 

1.6484  Visual surveillance 

 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 
Term USSC-22. 

1.6485  Entry into particular areas of 
house and other residential 
premises (e.g., apartment 
building) 

1.64851  Halls and stairways 
leading to residential unit 
in apartment building or 
other multi-unit residential 
premises 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶24-
44. 

1.64852  Common basement area in 
apartment building or 
other multi-unit residential 
premises 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶1-
20. 

1.6486  Protective sweep of home after 
arrest made in it 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-35, sec. 1.771. 

 For cases dealing with this subject, see sec. 
1.7722. 

1.6487  Entry into home or into room 
therein to find person to whom 
arrested juvenile can be 
released pursuant to statutory 
mandate 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

1.6488  Entry into home pursuant to 
community caretaker function 
(e.g., when police receive report 
that person in home is 
threatening to commit suicide, 
when police receive report of 
suspicious activity at home that 
may be burglary in progress, 
etc.) 

 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 
831, 707 N.W.2d 565, at ¶1-34. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶7. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶14, 18. 

 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 
347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶9-18. 

 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 
(Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774. 

1.6489  Use of infrared sensing device 
to detect heat emanating from 
home 

 For cases dealing with this subject, see sec. 
1.2495. 

1.649  Activity in connection with home 
and surrounding area (cont'd) 

1.6491  Protective sweep of home that 
officer has entered because 
probable cause exists to believe 
that it is site of ongoing 
burglary 
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 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶11. 

1.65  Search Of Other Places 

1.651  Commercial, industrial, or business 
premises 

1.6511  In general 

 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 
Term, p. 1-4, sec. 1.12225. 

 New York v. Burger, 107 S. Ct. 2636 (1987): 1986 
Term, p. 21, sec. 1.636. 

 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 
1983 Term, p. 13, sec. 1.4217. 

 Donovan v. Dewey, 101 S. Ct. 2534 (1981): 1980 
Term, p. 8, sec. 1.4218. 

 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 
Term, p. 6, sec. 1.63. 

 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 
1977 Term, p. 6, sec. 1.63. 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶18. 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶10-
13. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 For cases dealing generally with administrative 
inspections of commercial, industrial, or business 
premises, see sec. 1.74. 

 For cases dealing generally with health and 
safety inspections of commercial, industrial, or 
business premises, see secs. 1.7423 and 1.743. 

1.6512  Buildings 

 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 
Term, p. 6, sec. 1.63. 

 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 
1977 Term, p. 6, sec. 1.63. 

1.6513  Open areas of industrial 
complex 

1.65131  In general 

1.65132  Aerial surveillance 

 For cases dealing with this subject, see sec. 
1.2452. 

1.6514  Closely regulated business 

 For cases dealing with health and safety 
inspections of closely regulated business, see sec. 
1.744. 

1.6515  Offices 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-35, sec. 1.771. 

1.6516  Area surrounding (i.e., 
curtilage of) commercial 
building 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

1.6517  Dumpster outside commercial 
building 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶18. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

1.6518  Administrative (e.g., health and 
safety, building code, etc.) 
inspections of commercial, 
industrial, or business 
premises 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶10. 

1.652  Media offices 

 Zurcher v. Stanford Daily, 98 S. Ct. 1970 (1978): 
1977 Term, p. 7, sec. 1.68. 

1.653  Third party premises 

 Zurcher v. Stanford Daily, 98 S. Ct. 1970 (1978): 
1977 Term, p. 7, sec. 1.67. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 
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 For cases dealing with entry of third party 
premises to make an arrest, see sec. 1.16123. 

1.654  Crime scene 

1.6541  In general 

1.6542  Arson 

 For cases dealing with this subject, see sec. 1.73. 

1.6543  Murder 

 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 
Term, p. 10, sec. 1.4215. 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 3, sec. 1.415. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 14, sec. 1.5281. 

 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 
(Ct. App. 1979): 1979 Term, p. 10, sec. 1.5282. 

1.655  Hotel or motel room 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶7. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 
(Ct. App. 1989): 1988 Term, p. 1-2, sec. 1.132. 

1.656  Burning building 

 For cases dealing with this subject, see sec. 1.73. 

1.657  Government employe's office 

 For cases dealing with this subject, see sec. 
1.7663. 

1.658  Student's locker 

 For cases dealing with this subject, see sec. 
1.7653. 

1.659  Other places 

1.6591  Rental storage garage 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

1.6592  Motel parking lot 

 For cases dealing with this subject, see sec. 
1.2515. 

1.6593  Dumpster outside commercial 
building 

 For cases dealing with this subject, see sec. 
1.6517. 

1.6594  Tent on private property or in 
public campground 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶17. 

1.6595  Halls and stairways in multi-
unit residential premises 

 For cases dealing with this subject, see secs. 
1.2512 and 1.64851. 

1.66  Search And Seizure Of Vehicle 

1.661  General principles 

1.6611  In general 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 15, sec. 1.6333. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶22. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-39, sec. 1.661. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶9. 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶19. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶11. 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681. 
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 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 
411 (Ct. App. 1987): 1987 Term, p. 1-2, sec. 1.142. 

 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 
(Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616. 

1.6612  Although privacy interest in 
vehicle is less substantial than 
that in home, former interest is 
nevertheless important and 
deserving of constitutional 
protection 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

1.662  Search incident to investigative 
stop (stop and frisk) 

 For cases dealing with this subject, see sec. 
1.5272. 

1.663  Search incident to arrest 

 For cases dealing with this subject, see sec. 
1.6133. 

1.664  Probable cause search of vehicle 

1.6641  When permitted 

1.66411  In general 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

 Maryland v. Dyson, 119 S. Ct. 2013 (1999): 1998 
Term, p. 1-46, sec. 1.66411. 

 Florida v. White, 119 S. Ct. 1555 (1999): 1998 
Term, p. 1-50, sec. 1.66712. 

 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 
Term, p. 1-47, sec. 1.66423. 

 Pennsylvania v. Labron, 116 S. Ct. 2485 (1996): 
1995 Term, p. 1-26, sec. 1.66415. 

 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 
Term, p. 1-39, sec. 1.6643. 

 California v. Carney, 105 S. Ct. 2066 (1985): 1984 
Term, p. 15, sec. 1.5224. 

 United States v. Johns, 105 S. Ct. 881 (1985): 1984 
Term, p. 14, sec. 1.5222. 

 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 
Term, p. 23, sec. 1.522. 

 Michigan v. Thomas, 102 S. Ct. 3079 (1982): 1981 
Term, p. 8, sec. 1.5221. 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 9, sec. 1.5221. 

 Robbins v. California, 101 S. Ct. 2841 (1981): 1980 
Term, p. 10, sec. 1.5221. 

 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 
Term, p. 10, sec. 1.5221. 

 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 
Term, p. 8, sec. 1.53. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶23. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-14, sec. 1.7221. 

 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 
823 (1988): 1987 Term, p. 1-13, sec. 1.7221. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 9, sec. 1.5221. 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 9, sec. 1.5221. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 10, sec. 1.5221. 

 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 
467 (1978): 1977 Term, p. 5, sec. 1.52. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶15. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶11. 
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 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-
52. 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1.12, sec. 1.317. 

 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681. 

 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 
615 (Ct. App. 1990): 1989 Term, p. 1-29, sec. 1.6631. 

 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 
(Ct. App. 1987): 1987 Term, p. 1-15, sec. 1.7221. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452. 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 8, sec. 1.522. 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 8, sec. 1.53. 

1.66412  Showing of probable cause 
required 

 Maryland v. Dyson, 119 S. Ct. 2013 (1999): 1998 
Term, p. 1-46, sec. 1.66411. 

 United States v. Johns, 105 S. Ct. 881 (1985): 1984 
Term, p. 14, sec. 1.5222. 

 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 
Term, p. 10, sec. 1.5221. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 7, sec. 1.522. 

 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 
467 (1978): 1977 Term, p. 5, sec. 1.52. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶15. 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶19. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶11. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-
39. 

 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411. 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 8, sec. 1.522. 

1.66413  No need for warrant: in 
general 

 Maryland v. Dyson, 119 S. Ct. 2013 (1999): 1998 
Term, p. 1-46, sec. 1.66411. 

 Florida v. White, 119 S. Ct. 1555 (1999): 1998 
Term, p. 1-50, sec. 1.66712. 

 United States v. Johns, 105 S. Ct. 881 (1985): 1984 
Term, p. 14, sec. 1.5222. 

 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 
Term, p. 23, sec. 1.522. 

 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 
Term, p. 10, sec. 1.5221. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 7, sec. 1.522. 

 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 
467 (1978): 1977 Term, p. 5, sec. 1.52. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶15. 
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 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶11. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-
32. 

 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411. 

1.66414  No need for warrant: fact 
that warrant readily 
available by telephone 
irrelevant 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-
31, 44, 50-52. 

 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411. 

1.66415  No Need to show exigency 

 Maryland v. Dyson, 119 S. Ct. 2013 (1999): 1998 
Term, p. 1-46, sec. 1.66411. 

 Pennsylvania v. Labron, 116 S. Ct. 2485 (1996): 
1995 Term, p. 1-26, sec. 1.66415. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 
823 (1988): 1987 Term, p. 1-13, sec. 1.7221. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-
31. 

 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411. 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 8, sec. 1.522. 

1.66416  Automobile need not be in 
public place 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶45-
49. 

1.66417  Fact that automobile may 
have been immobilized is 
irrelevant 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶43. 

1.6642  Permissible scope 

1.66421  In general 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 
Term, p. 1-47, sec. 1.66421. 

 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 
Term, p. 1-39, sec. 1.6643. 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 10, sec. 1.5222. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶19, 24-27. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 
(Ct. App. 1987): 1987 Term, p. 1-16, sec. 1.7222. 

1.66422  Trunks and other 
compartments: in general 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 10, sec. 1.5222. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 11, sec. 1.5222. 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 For cases dealing generally with the search of 
trunks and other compartments of an automobile, 
see sec. 1.6684. 
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1.66423  Trunks and other 
compartments: finding 
material reasonably 
believed to be controlled 
substance in passenger 
compartment provides 
probable cause to search 
automobile, including 
trunk 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

1.66424  Luggage, purses, and other 
closed containers in 
general 

 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 
Term, p. 1-47, sec. 1.66423. 

 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 
Term, p. 1-39, sec. 1.6643. 

 United States v. Johns, 105 S. Ct. 881 (1985): 1984 
Term, p. 14, sec. 1.5222. 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 10, sec. 1.5222. 

 Robbins v. California, 101 S. Ct. 2841 (1981): 1980 
Term, p. 11, sec. 1.5222. 

 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 
Term, p. 5, sec. 1.415. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶19, 24-27. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 11, sec. 1.5222. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶15. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211. 

 For cases dealing generally with the search of 
luggage and other containers found in an 
automobile, see sec. 1.6685. 

1.66425  Luggage, purses, and other 
closed containers 
belonging to passenger or 
other third party 

 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 
Term, p. 1-47, sec. 1.66423. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶19, 24-27. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶15. 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

1.66426  Audio cassette tape found 
in automobile 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

1.66427  Occupant of vehicle 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶62. 

1.6643  Other matters 

1.66431  Delay in conducting search 
after seizure of vehicle 
does not invalidate search 

 United States v. Johns, 105 S. Ct. 881 (1985): 1984 
Term, p. 14, sec. 1.5222. 

1.66432  Fact that vehicle has been 
impounded does not 
invalidate search 

 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 
Term, p. 23, sec. 1.522. 

 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 
Term, p. 10, sec. 1.5221. 

1.66433  Vehicle exception applies 
to motor homes 
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 California v. Carney, 105 S. Ct. 2066 (1985): 1984 
Term, p. 15, sec. 1.5224. 

 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411. 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681. 

 For cases dealing generally with searches of 
mobile homes, see sec. 1.6691. 

1.66434  Vehicle exception does not 
apply to camper trailer 
parked in backyard and not 
attached to motor vehicle 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681. 

1.66435  Probable cause exception 
to warrant requirement for 
automobiles extends to 
vehicles found stationary 
in place like parking lot 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

1.665  Impoundment of vehicle 

1.6651  When permitted in general 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 11, sec. 1.5252. 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶11-28. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 12, sec. 1.5252. 

1.6652  When permitted as part of 
community caretaker function 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶18-28. 

1.6653  When permitted pursuant to 
law enforcement agency’s 
policies and procedures 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶14-17. 

1.666  Inventory search of impounded 
vehicle 

 For cases dealing with this subject, see sec. 1.753. 

1.667  Search pursuant to consent 

 For cases dealing with this subject, see sec. 1.22. 

1.668  Other activity in connection with 
vehicles 

1.6681  Ascertaining vehicle 
identification number (VIN) 

1.66811  By examination from 
outside vehicle 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 15, sec. 1.6333. 

1.66812  By entry into vehicle 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 15, sec. 1.6333. 

1.6682  Viewing and examination of 
exterior of vehicle 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 15, sec. 1.6333. 

1.6683  Examination of interior of 
vehicle without entry into it 

1.66831  In general 

1.66832  By shining flashlight into 
it 

 For cases dealing generally with the use of a 
flashlight to illuminate darkened areas, see sec. 
1.2331. 

1.6684  Search of trunks and other 
compartments of vehicle 

1.66841  In general 

1.66842  During search incident to 
investigative stop 
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 For cases dealing with this subject, see sec. 
1.52722. 

1.66843  During search incident to 
arrest 

 For cases dealing with this subject, see sec. 
1.61332. 

1.66844  During probable cause 
search 

 For cases dealing with this subject, see sec. 
1.66422. 

1.66845  During inventory search 

 For cases dealing with this subject, see sec. 
1.75332. 

1.6685  Search and seizure of luggage 
and other containers found in 
vehicle 

1.66851  In general 

 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 
Term, p. 5, sec. 1.415. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 For cases dealing generally with searches of 
luggage and other containers, see sec. 1.671. 

1.66852  During search incident to 
investigative stop 

 For cases dealing with this subject, see sec. 
1.52723. 

1.66853  During search incident to 
arrest 

 For cases dealing with this subject, see sec. 
1.61333. 

1.66854  During probable cause 
search 

 For cases dealing with this subject, see sec. 
1.66424. 

1.66855  During inventory search 

 For cases dealing with this subject, see sec. 
1.75333. 

1.6686  Entry of auto to effect arrest 
without knock or 
announcement 

 For cases dealing with this subject, see sec. 
1.95185. 

1.6687  Playing of audio cassette found 
in automobile 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

1.6688  Search of vehicle left behind by 
suspect fleeing police 

 For cases dealing with this subject, see sec. 
1.2833. 

1.6689  Seizure of automobile believed 
to be forfeitable contraband 

1.66891  In general 

 Florida v. White, 119 S. Ct. 1555 (1999): 1998 
Term, p. 1-50, sec. 1.66712. 

1.66892  Need for warrant 

 Florida v. White, 119 S. Ct. 1555 (1999): 1998 
Term, p. 1-50, sec. 1.66712. 

1.669  Search of vehicles other than 
automobiles and trucks 

1.6691  Motor homes 

 California v. Carney, 105 S. Ct. 2066 (1985): 1984 
Term, p. 15, sec. 1.5224. 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681. 

 For cases dealing with the applicability of the 
automobile exception to the warrant requirement 
to motor homes, see sec. 1.66433. 

1.6692  Camper trailers 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681. 

1.6693  Boats 
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1.66931  In general 

1.66932  In coastal waters 

 For cases dealing with this subject, see sec. 1.715. 

1.6694  Airplanes 

1.6695  Buses 

1.6696  Other vehicles 

1.67  Search And Seizure Of Other Things 

1.671  Luggage and other containers 

1.6711  In general 

 Bond v. United States, 120 S. Ct. 1462 (2000): 1999 
Term, p. 1-70, sec. 1.6712. 

 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, 
p. 1-24, sec. 1.6114. 

 United States v. Johns, 105 S. Ct. 881 (1985): 1984 
Term, p. 16, sec. 1.5243. 

 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 
Term, p. 27, sec. 1.646. 

 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 
Term, p. 5, sec. 1.415. 

1.6712  Luggage found in automobile 

 For cases dealing with this subject, see sec. 
1.6685. 

1.6713  Temporary retention of luggage 
or other container while 
seeking search warrant for it 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 3, sec. 1.138. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶20, 26-32. 

1.6714  Brief detention of luggage for 
exposure to narcotics detection 
dog 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 9, sec. 1.3731. 

1.6715  Luggage seized but not 
searched at time of arrest 

 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 
(Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691. 

1.6716  Physical manipulation of carry-
on bag in overhead storage 
space 

 Bond v. United States, 120 S. Ct. 1462 (2000): 1999 
Term, p. 1-70, sec. 1.6712. 

1.6717  Need for warrant to justify 
search of contents of container 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶33. 

1.672  Packages, books, tapes, and other 
items properly seized, or otherwise 
lawfully obtained, and in 
possession of police 

1.6721  In general 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 12, sec. 1.4212. 

 Walter v. United States, 100 S. Ct. 2395 (1980): 
1979 Term, p. 6, sec. 1.4212. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶20. 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶14-16. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶9-10. 

1.6722  Fact that law enforcement 
officer is lawfully in 
possession of item does not 
necessarily mean that officer 
has authority to examine its 
contents without obtaining 
warrant 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶20. 

1.6723  Blood 
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 For cases dealing with this subject, see secs. 
1.63213 and 1.63223. 

1.6724  Sealed package delivered to 
private shipping company and 
turned over by company to 
police 

 For cases dealing with this subject, see sec. 
1.6744. 

1.673  Items found while executing search 
warrant or permissible warrantless 
search 

1.6731  Items found while executing 
search warrant 

1.67311  In general 

 For cases dealing with this subject, see sec. 
1.42637. 

1.67312  Belongings of visitor on 
premises 

 For cases dealing with this subject, see sec. 
1.42644. 

1.6732  Items found while conducting 
permissible warrantless search 

 For cases dealing with this subject, see sec. 
1.9532. 

1.674  Letters and sealed packages in 
transit (i.e., sent by U.S. mail or 
private shipping or delivery 
company) 

1.6741  In general 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 27, sec. 1.643. 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶9. 

1.6742  Brief detention of letters and 
sealed packages for exposure to 
narcotics detection dog 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692. 

1.6743  Prisoner's incoming and 
outgoing mail 

 For cases dealing with this subject, see sec. 
1.7635. 

1.6744  Sealed package delivered to 
private shipping company 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶9-16. 

1.6745  Letters and sealed packages 
addressed to fictitious person 

1.67451  In general 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶11. 

1.67452  Letter or package sent by 
unknown person to 
fictitious person at address 
that was vacant 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶1-18. 

1.6746  Letters and sealed packages 
addressed to third party, but 
intended to be ultimately 
delivered to defendant 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶15. 

1.675  Serial numbers and other 
identification marks 

1.6751  By cursory inspection without 
disturbing item 

 For cases dealing with this subject, see sec. 
1.23412. 

1.6752  By moving item to view 
number or mark 

 For cases dealing with this subject, see sec. 
1.23422. 

1.6753  By viewing VIN from outside 
automobile 

 For cases dealing with this subject, see sec. 
1.66811. 
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1.6754  By entry into automobile to 
view VIN 

 For cases dealing with this subject, see sec. 
1.66812. 

1.676  Books, films, and other materials 
expressing ideas 

 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 
(1989): 1988 Term, p. 35-4, sec. 35.811. 

 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 
1985 Term, p. 17, sec. 1.642. 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 27, sec. 1.647. 

 Walter v. United States, 100 S. Ct. 2395 (1980): 
1979 Term, p. 12, sec. 1.646. 

1.677  Oral communications 

 For cases dealing with communications 
voluntarily confided to third party who reveals it, 
see sec. 1.2921. 

 For cases dealing with the interception of oral 
communications by wiretapping, see sec. 5.11. 

1.678  Other things 

1.6781  Records and other material in 
possession of third party 

 For cases dealing with this subject, see sec. 1.291. 

1.6782  Bank records 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶5, 97. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶1-29. 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291. 

1.6783  Cell phone 

1.67831  In general 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶22-42. 

1.67832  Standing of possessor of 
cell phone to challenge 
seizure and/or search of 
cell phone 

 For cases dealing with this subject, see sec. 
1.12279. 

1.67833  Seizure and search of cell 
phone incident to arrest 

 For cases dealing with this subject, see sec. 
1.61382. 

1.67834  Seizure of cell phone 
during temporary 
investigative stop 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶22-25. 

1.67835  Temporary retention of cell 
phone while seeking 
warrant to search it 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶26-32. 

1.67836  Browsing through cell 
phone's image gallery 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶33. 

1.67837  Answering incoming call 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶34-42. 

1.679  Other things (cont'd) 

1.6791  Items in sales area of store 

 Lo-Ji Sales, Inc. v. New York, 99 S. Ct. 2319 (1979): 
1978 Term, p. 11, sec. 1.68. 

1.6792  Garbage 

 For cases dealing with this subject, see sec. 
1.2831. 

1.6793  Documents 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-30, sec. 1.672. 
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1.6794  TDD (telecommunication 
device for the deaf) 
communications and printout 
of them originating in police 
department office 

 For cases dealing with this subject, see sec. 
1.6975. 

1.6795  Audio cassette found in 
automobile's cassette player 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

1.6796  Belongings of visitor on 
premises for which search 
warrant issued 

 For cases dealing with this subject, see sec. 
1.42644. 

1.6797  Items seized but not searched 
at time of arrest 

 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 
(Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691. 

1.6798  Private papers 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶37. 

1.6799  Records of legislators' 
communications maintained by 
Legislative Technology 
Services Bureau 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶43-49. 

1.68  Seizing Items In Plain Sight: The Plain 
View Doctrine 

1.681  In general 

 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 
Term, p. 1-37, sec. 1.681. 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-7, sec. 1.2311. 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-30, sec. 1.681. 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 
Term, p. 10, sec. 1.4215. 

 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 
Term, p. 14, sec. 1.4219. 

 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 
Term, p. 15, sec. 1.524. 

 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 15, sec. 1.524. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶21, 24-25. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶37. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 14, sec. 1.5281. 

 LaFournier v. State, 91 Wis. 2d 61, 280 N.W.2d 746 
(1979): 1978 Term, p. 9, sec. 1.591. 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶13. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶12-20. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶15. 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶16-17. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶15. 

 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 
347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶22. 
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 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 
(Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-40, sec. 1.681. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732. 

 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 
156 (Ct. App. 1989): 1989 Term, p. 1-3, sec. 1.1222. 

 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 
526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241. 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 

 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 
(Ct. App. 1979): 1979 Term, p. 10, sec. 1.5281. 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 374, sec. 1.522. 

1.682  Requirements of plain view 
doctrine 

1.6821  In general 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-31, sec. 1.6824. 

 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 15, sec. 1.524. 

 Washington v. Chrisman, 102 S. Ct. 812 (1982): 
1981 Term, p. 10, sec. 1.524. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶24-25. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶14. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶15. 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶17. 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 
526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241. 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 16, sec. 1.524. 
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1.6822  Officer must have been in place 
he had right to be 

1.68221  In general 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-31, sec. 1.6824. 

 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 15, sec. 1.524. 

 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 
(Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732. 

 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 
526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241. 

1.68222  Invitation into one room of 
house does not give officer 
right to be in other rooms 

 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 
526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241. 

1.6823  Item must have been in plain 
view 

1.68231  In general 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

1.68232  Plain view includes item 
whose nature is apparent 
from sense of touch 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 For cases dealing generally with ordinary 
sensory perception through the sense of touch, see 
sec. 1.2314. 

1.68233  Item observed while 
searching computer 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

1.6824  No requirement that discovery 
of item must have been 
inadvertent 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-31, sec. 1.6824. 

 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 15, sec. 1.524. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶13. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

1.6825  Probable cause to believe item 
is connected to criminal activity 
must exist, i.e., object's 
incriminating character must be 
immediately apparent 

1.68251  In general 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-31, sec. 1.6824. 

 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 
Term, p. 1, sec. 1.1282. 

 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, 
p. 15, sec. 1.524. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶15-19. 
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 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261. 

1.68252  Manipulation of object to 
ascertain incriminating 
nature not permitted 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶38-39. 

 For cases dealing generally with moving an item 
in plain sight to see a nonvisible part, see sec. 
1.2342. 

 For cases dealing generally with manipulating 
an item to determine its contents, see sec. 1.2343. 

1.68253  When incriminating 
character of object is 
ascertained by use of sense 
of touch 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶15-19. 

1.6826  Officer must have lawful right 
of access to object in plain view 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-31, sec. 1.6824. 

 For cases dealing with the invocation of the 
plain view doctrine to justify a seizure that 
requires additional intrusion into constitutionally 
protected area, see sec. 1.6833. 

1.683  Other matters relating to plain view 
doctrine 

1.6831  Plain view doctrine cannot 
justify later seizure; item must 
be seized contemporaneously 
with or immediately following 
view 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 25, sec. 1.926. 

1.6832  Plain view doctrine extends to 
all human senses (e.g., touch, 
smell, hearing, etc.), not just 
sight 

1.68321  In general 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 1-30, sec. 1.5262. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 15, sec. 1.5241. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 
400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211. 

 For cases dealing generally with plain touch or 
feel, see sec. 1.2314. 

1.68322  Plain touch or feel 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶12-20. 

1.6833  Invocation of plain view 
doctrine to justify seizure that 
requires additional intrusion 
into constitutionally protected 
area 

 Washington v. Chrisman, 102 S. Ct. 812 (1982): 
1981 Term, p. 13, sec. 1.5292. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-5, sec. 1.1515. 

 For cases dealing with the requirement that the 
officer must have lawful right of access to object in 
plain view, see sec. 1.6826. 

1.6834  Plain view doctrine does not 
permit manipulation of object 
to determine its incriminating 
nature 

 For cases dealing with this subject, see sec. 
1.68252. 
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1.6835  Plain hearing aspect of plain 
view doctrine permits use of 
one-party consent recordings 
obtained pursuant to provision 
permitting their use in drug 
prosecutions if they 
inadvertently capture evidence 
of other criminal activity 

 For cases dealing with this subject, see sec. 
5.11272. 

1.6836  Plain view doctrine permits 
photocopying of documents 
left in plain view 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶13. 

1.684  Related matters 

1.6841  Discovery of item by use of 
ordinary sensory perception 
(plain sight, smell, touch and 
hearing) without concomitant 
seizure 

 For cases dealing with this subject, see sec. 1.23. 

1.6842  Police do not exceed scope of 
search authorized by warrant 
simply by photographing items 
in plain view 

 For cases dealing with this subject, see sec. 
1.42639. 

1.69  Other Searches And Seizures 

1.691  Search or seizure with consent 

 For cases dealing with this subject, see sec. 1.22. 

1.692  Searches of persons having 
relationship to person, place or 
thing to be searched or seized 

1.6921  Person found in place for 
which search warrant issued 

1.69211  In general 

 Maryland v. Pringle, 124 S. Ct. 795 (2003). 

 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 
Term, p. 4, sec. 1.3624. 

 Ybarra v. Illinois, 100 S. Ct. 338 (1979): 1979 Term, 
p. 4, sec. 1.3512. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶26. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶8. 

 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. 
App. 1995): 1995 Term, p. 1-7, sec. 1.4224. 

 State v. Guy, 165 Wis. 2d 333, 477 N.W.2d 349 
(Ct. App. 1991): 1991 Term, p. 1-14, sec. 1.6911. 

 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 1-48, sec. 1.6951. 

 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 
(Ct. App. 1990): 1989 Term, p. 1-32, sec. 1.6921. 

 For cases dealing with the detention of a person 
found in a place for which a search warrant has 
been issued, see sec. 1.5941. 

1.69212  When search warrant 
authorizes search for drugs 
or drug-related items 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶7. 

1.6922  Person admitted by police to 
place for which search warrant 
issued 

1.69221  In general 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶1-11. 

1.69222  When search warrant 
authorizes search for drugs 
or drug-related items 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶1-11. 
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1.6923  Person found in place for 
which probable cause to search 
exists 

 Ybarra v. Illinois, 100 S. Ct. 338 (1979): 1979 Term, 
p. 14, sec. 1.86. 

 For cases dealing with the detention of a person 
found in a place for which probable cause to search 
exists, see sec. 1.5942. 

1.6924  Person in company of person 
for whom arrest or search 
warrant issued 

 For cases dealing with the detention of a person 
in the company of a person for whom an arrest or 
search warrant has been issued, see sec. 1.5943. 

1.6925  Person in company of person 
for whom there exists probable 
cause to search or arrest 

 Ybarra v. Illinois, 100 S. Ct. 338 (1979): 1979 Term, 
p. 14, sec. 1.86. 

 For cases dealing with the permissibility, under 
the search-incident-to-arrest doctrine, of a search 
of a person found in the company of an arrestee at 
the time of the arrest, see sec. 1.6137. 

 For cases dealing with the detention of a person 
in company of a person for whom there exists 
probable cause to search or arrest, see sec. 1.5944. 

1.6926  Person found in place subject 
to warrantless administrative 
inspection 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

1.693  Search of property having 
relationship to person, place or 
thing to be searched or seized 

1.6931  Search of property of person 
found in place (e.g., 
automobile) for which 
probable cause to search exists 

 For cases dealing with this subject in the context 
of automobile searches, see sec. 1.66425. 

1.694  Compelled production of 
documents pursuant to subpoena 
duces tecum (Wis. Stat. § 968.135) 

1.6941  In general 

 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 
1983 Term, p. 13, sec. 1.4217. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶1-97. 

 Custodian of Records v. State, 2004 WI 149, 227 
Wis. 2d 75, 689 N.W.2d 908, at ¶1. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶32-55. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶24-27. 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291. 

1.6942  Bank records 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶1-97. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶1-29. 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291. 

1.6943  When judge has issued 
subpoena for documents, it is 
presumed the judge concluded 
probable cause existed and 
absence of declaration of that 
conclusion does not invalidate 
subpoena 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291. 

1.6944  When subpoena not 
enforceable because it is 
overbroad 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶32-56. 

1.6945  When subpoena improperly 
issued, is suppression of 
evidence proper remedy? 
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1.69451  In general 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶1-97. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶24-27. 

1.69452  Scope of suppression of 
evidence:  extends to 
derivative evidence (e.g., 
defendant's statement) 
obtained as result of 
issuance of subpoena 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶72-96. 

1.6946  Standing to raise violation of 
requirements of § 968.135 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶21-29. 

1.6947  Related matters 

1.69471  Production of records in 
John Doe proceeding 

 Custodian of Records v. State, 2004 WI 149, 227 
Wis. 2d 75, 689 N.W.2d 908, at ¶1. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶32-55. 

 For cases dealing generally with the use of a 
subpoena duces tecum in a John Doe proceeding, 
see sec. 4.2521. 

1.695  Performance of field test for 
controlled substance 

1.6951  In general 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 12, sec. 1.4214. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶6. 

1.6952  By police officer on material 
found by private shipping 
company's employee in 
package delivered to company 
for shipping 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶11, 15. 

1.696  Other searches and seizures 

1.6961  General investigative activity 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 3, sec. 1.3611. 

1.6962  Wiretapping and electronic 
surveillance 

 For cases dealing with this subject, see sec. 5.1. 

1.6963  Police officer's presence in 
emergency room and operating 
room in which defendant being 
treated and seizure of item 
removed from defendant (e.g., 
bag of cocaine defendant 
ingested, bullet, etc.) 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

1.6964  Search of person and/or vehicle 
incident to issuance of traffic 
citation 

 For cases dealing with this subject, see sec. 
1.53392. 

1.6965  Later search at station house of 
items that could have been 
searched at time and place of 
arrest 

 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 
(Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691. 

1.6966  Entry into premises to examine 
and purchase items held out for 
sale 

 For cases dealing with this subject, see sec. 
1.2522. 

1.6967  Physical manipulation of carry-
on bag 

 For cases dealing with this subject, see sec. 
1.6716. 

1.6968  Searches and seizures of 
contents of computer 
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 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

1.697  Other searches and seizures 
(cont'd) 

1.6971  Dog sniff 

 For cases dealing with this subject, see sec. 1.243. 

1.6972  Aerial surveillance 

 For cases dealing with this subject, see sec. 1.245. 

1.6973  Seizure of effects not attended 
by justifiable expectation of 
privacy based on probable 
cause 

 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 
1983 Term, p. 12, sec. 1.4214. 

1.6974  Pen register 

 For cases dealing with this subject, see sec. 5.13. 

1.6975  Monitoring and recording TDD 
(telecommunications device for 
the deaf) communications and 
seizing printout of 
communications originating in 
police department office 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

1.6976  Recording incoming and 
outgoing calls to police 
dispatcher 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-48, sec. 1.694. 

1.6977  Playing unmarked audio 
cassette tape 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7323. 

1.6978  Playing of cassette tape found 
in unlocked automobile's 
cassette player 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7323. 

1.6979  Moving item to view serial 
number or other identification 
mark 

 For cases dealing with this subject, see sec. 
1.2342. 

1.698  Other searches and seizures 
(cont'd) 

1.6981  Search and seizure of property 
taken from person of arrestee 
by police as part of booking 
search 

 For cases dealing with this subject, see sec. 
1.7613. 

1.6982  Use of infrared sensing device 
to detect heat 

 For cases dealing with this subject, see sec. 
1.2495. 

1.6983  Brief investigative detention of 
property 

 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, 
p. 1-24, sec. 1.6114. 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692. 

1.6984  Entry into home or into room 
therein to find person to whom 
arrested juvenile can be 
released pursuant to statutory 
mandate 

 For cases dealing with this subject, see sec. 
1.6487. 

1.6985  Entry into premises and 
removal of items therefrom to 
render premises safe 

 For cases dealing with this subject, see sec. 1.778. 

1.6986  Search of stopped person for 
identification 

 For cases dealing with this subject in the context 
of investigative stops, see sec. 1.52712. 
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1.6987  State hospital's performance of 
diagnostic test to obtain 
evidence of patient's criminal 
conduct for law enforcement 
purposes 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

1.6988  Temporary seizure of property 
while police seek search 
warrant authorizing search or 
seizure of that property 

 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

1.6989  Entry into areas of residential 
premises 

1.69891  Halls and stairways 
leading to residential unit 
in apartment building or 
other multi-unit residential 
premises 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶24-
44. 

1.69892  Common basement area in 
apartment building or 
other multi-unit residential 
premises 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶1-
20. 

1.699  Other searches and seizures 
(cont'd) 

1.6991  Reopening of package after 
controlled delivery 

 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 
Term, p. 2, sec. 1.1291. 

 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 
(Ct. App. 1981): 1980 Term, p. 13, sec. 1.5271. 

1.6992  Asking person on premises if 
certain item is on premises 

 For cases dealing with this subject, see sec. 
1.24995. 

1.6993  Protective walk-through (i.e. 
sweep) of premises 

 For cases dealing with this subject, see sec. 1.772. 

1.6994  Answering defendant's cell 
phone that was in lawful 
possession of police and 
"seizing" communication of 
third party making call 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶27-29. 

1.7  Regulatory, Supervisory, And Protective 
Activity 

1.71  Customs And Immigration (i.e., Border) 
Stops And Searches 

1.711  Stop and search of persons and 
automobiles crossing border 

1.7111  In general 

 United States v. Flores-Montano, 124 S. Ct. 1582 
(2004). 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶35. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶13. 

1.7112  At fixed checkpoint 

 United States v. Flores-Montano, 124 S. Ct. 1582 
(2004). 

 City of Indianapolis v. Edmond, 121 S. Ct. 447 
(2000), 2000 Term USSC-2. 

 United States v. Villamonte-Marquez, 103 S. Ct. 
2573 (1983): 1982 Term, p. 7, sec. 1.3719. 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 8, 
sec. 1.55. 

1.7113  At random site away from 
border 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-26, sec. 1.7111. 
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 United States v. Villamonte-Marquez, 103 S. Ct. 
2573 (1983): 1982 Term, p. 7, sec. 1.3719. 

 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 
Term, p. 16, sec. 1.651. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 10, sec. 1.527. 

1.7114  Detention of traveler suspected 
of smuggling contraband in 
alimentary canal 

 United States v. Montoya de Hernandez, 105 S. Ct. 
3304 (1985): 1984 Term, p. 7, sec. 1.3729. 

 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 
(Ct. App. 1990): 1990 Term, p. 1-49, sec. 1.7111. 

1.7115  Propriety of removing and 
disassembling gas tank of car 
crossing border:  reasonable 
suspicion not required 

 United States v. Flores-Montano, 124 S. Ct. 1582 
(2004). 

1.712  Search for persons crossing border 

1.7121  At fixed checkpoint 

1.7122  At random site away from 
border 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-26, sec. 1.7111,. 

1.713  Search of incoming goods 

 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 
Term, p. 20, sec. 1.5274. 

1.714  Search of incoming international 
mail 

 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 
(Ct. App. 1981): 1980 Term, p. 13, sec. 1.5271. 

1.715  Stop and search of vessel in coastal 
waters and its occupants 

1.7151  In general 

1.7152  Boarding of vessel to inspect 
documentation 

 United States v. Villamonte-Marquez, 103 S. Ct. 
2573 (1983): 1982 Term, p. 7, sec. 1.3719. 

1.716  Other matters 

1.7161  Right to search persons or 
things crossing state or 
territorial border within United 
States 

 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 
Term, p. 5, sec. 1.414. 

1.72  Airport Searches And Seizures 

1.721  Boarding or screening search 

1.722  Search of person suspected of 
being a drug courier 

 For cases dealing with this subject, see sec. 
1.52651. 

1.723  Seizure of baggage of person 
suspected of being a drug courier 

 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 
Term, p. 28, sec. 1.652. 

 United States v. Place, 103 S. Ct. 2637 (1983): 1982 
Term, p. 9, sec. 1.3731. 

1.73  Fire Scene Investigations 

1.731  Entry to extinguish fire and 
determine cause 

1.7311  In general 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 
Term, p. 14, sec. 1.4219. 

 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 
Term, p. 2, sec. 1.414. 

 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 
(1991): 1990 Term, p. 1-1, sec. 1.1113. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-58, sec. 1.775. 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 
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 State v. Monosso, 103 Wis. 2d 368, 308 N.W.2d 
891 (Ct. App. 1981): 1981 Term, p. 13, sec. 1.5261. 

1.7312  Right of firefighter to summon 
police officer at scene to seize 
evidence in plain view 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 

1.732  Entry to search for evidence of 
crime 

 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 
Term, p. 14, sec. 1.4219. 

 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 
Term, p. 2, sec. 1.414. 

 For cases dealing with the test for probable 
cause for entry into a burned building to 
investigate possible arson, see sec. 1.3214. 

1.733  Removal of dangerous items from 
scene and subjecting them to 
testing 

 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 
(1991): 1990 Term, p. 1-1, sec. 1.1113. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-58, sec. 1.775. 

1.74  Administrative Inspections 

1.741  General principles 

1.7411  In general 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶11-
14. 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶10. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

1.7412  Cannot serve as "pretext" for 
obtaining evidence of violation 
of penal laws 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶15. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

1.742  Health and safety inspections 

1.7421  In general 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶11-
15. 

 Lundeen v. Dept. of Agriculture, 189 Wis. 2d 255, 
525 N.W.2d 758 (Ct. App. 1994): 1994 Term, p. 1-26, 
sec. 1.7412. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 For cases dealing with the test for probable 
cause to conduct a health or safety inspection, see 
sec. 1.3212. 

1.7422  Of home 

 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 
Term, p. 5, sec. 1.413. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 For cases dealing with building code inspections 
of homes, see sec. 1.743. 

1.7423  Of business premises 

 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 
1983 Term, p. 13, sec. 1.4217. 

 Donovan v. Dewey, 101 S. Ct. 2534 (1981): 1980 
Term, p. 6, sec. 1.4214. 

 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 
Term, p. 5, sec. 1.413. 

 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 
1977 Term, p. 2, sec. 1.413. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 For cases dealing generally with searches of 
business premises, see sec. 1.651. 
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 For cases dealing with inspections of closely 
regulated businesses, see sec. 1.744. 

1.7424  Of dairy farm 

 Lundeen v. Dept. of Agriculture, 189 Wis. 2d 255, 
525 N.W.2d 758 (Ct. App. 1994): 1994 Term, p. 1-26, 
sec. 1.7412. 

1.743  Administrative building code 
inspections 

1.7431  In general 

 For cases dealing with the test for probable 
cause for this type of search, see sec. 1.3213. 

1.7432  Fourth Amendment does not 
require showing that consent to 
entry of premises has been 
denied 

 For cases dealing with this subject, see sec. 
1.32132. 

1.7433  Violation of statutory 
requirement of showing that 
consent to entry of premises 
has been denied does not 
entitle defendant to 
suppression of evidence 

 For cases dealing with this subject, see sec. 
1.82332. 

1.744  Inspection of closely regulated 
business 

 New York v. Burger, 107 S. Ct. 2636 (1987): 1986 
Term, p. 9, sec. 1.4219A. 

 Donovan v. Dewey, 101 S. Ct. 2534 (1981): 1980 
Term, p. 6, sec. 1.4214. 

 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 
1977 Term, p. 2, sec. 1.413. 

 Lundeen v. Dept. of Agriculture, 189 Wis. 2d 255, 
525 N.W.2d 758 (Ct. App. 1994): 1994 Term, p. 1-26, 
sec. 1.7412. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 
(Ct. App. 1981): 1980 Term, p. 6, sec. 1.4213. 

 For cases dealing generally with searches of 
closely regulated businesses, see sec. 1.6514. 

1.745  Inspection by conservation warden 

 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 
(Ct. App. 1981): 1980 Term, p. 6, sec. 1.4213. 

1.746  Inspection by county humane 
officer 

1.7461  Of licensed barns or stables 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

1.75  Custodial Or Inventory Searches 

1.751  General principles 

1.7511  What constitutes inventory 
search 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.7511. 

1.7512  Cannot serve as "pretext" for 
obtaining evidence of violation 
of penal laws 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

1.752  Of arrestee and belongings on 
arrestee's person (booking search) 

1.7521  In general 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 
Term, p. 16, sec. 1.5252. 

 Illinois v. Lafayette, 103 S. Ct. 2605 (1983): 1982 
Term, p. 16, sec. 1.5251. 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 10, sec. 1.5251. 
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 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 For cases dealing with searches incident to 
arrest, see sec. 1.61. 

1.7522  No need for probable cause 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

1.7523  Search and seizure of property 
taken from person of arrestee 
as part of booking search 

 For cases dealing with this subject, see sec. 
1.7613. 

1.7524  Strip search 

 For cases dealing with this subject, see sec. 1.635. 

1.7525  Body cavity search 

 For cases dealing with this subject, see sec. 1.636. 

1.7526  Notebooks and other papers 
found on arrestee 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

1.7527  Cell phone 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶27. 

 For cases dealing generally with the search and 
seizure of cell phones, see sec. 1.6783. 

1.753  Of automobile 

1.7531  In general 

 Whren v. United States, 116 S. Ct. 1769 (1996): 
1995 Term, p. 1-28, sec. 1.7521. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶71. 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶1-28. 

1.7532  When permitted 

1.75321  In general 

 Florida v. Wells, 110 S. Ct. 1632 (1990): 1989 Term, 
p. 1-33, sec. 1.7522. 

 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 
Term, p. 16, sec. 1.5252. 

 Michigan v. Thomas, 102 S. Ct. 3079 (1982): 1981 
Term, p. 8, sec. 1.5221. 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 9, sec. 1.5221. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶71. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 11, sec. 1.5252. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 12, sec. 1.525. 

 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 
467 (1978): 1977 Term, p. 5, sec. 1.51. 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶1-28. 

 State v. Axelson, 149 Wis. 2d 339, 441 N.W.2d 259 
(Ct. App. 1989): 1988 Term, p. 1-15, sec. 1.7251. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 25, sec. 1.926. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 12, sec. 1.5252. 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 8, sec. 1.522. 

1.75322  Seizure, i.e., impoundment, 
of vehicle must have been 
reasonable, i.e., 
constitutionally 
permissible 
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 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶11-28. 

1.75323  Need for departmental 
policy regarding inventory 
search of vehicle 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶71. 

1.75324  Search must be conducted 
for inventory, not 
investigatory, purposes 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶71. 

1.7533  Permissible scope 

1.75331  In general 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 25, sec. 1.926. 

1.75332  Trunks and other 
compartments 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 11, sec. 1.5252. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 12, sec. 1.525. 

 For cases dealing generally with the search of 
trunks and other compartments of an automobile, 
see sec. 1.6684. 

1.75333  Luggage and other closed 
containers 

 For cases dealing with this subject, see sec. 
1.6685. 

1.75334  Playing audio cassette 
found in automobile 
during inventory search 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

1.7534  Cannot serve as "pretext" for 
obtaining evidence of violation 
of penal laws 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

1.754  Of other places or property 

1.7541  In general 

 Whren v. United States, 116 S. Ct. 1769 (1996): 
1995 Term, p. 1-28, sec. 1.7521. 

1.7542  When permitted 

 Florida v. Wells, 110 S. Ct. 1632 (1990): 1989 Term, 
p. 1-33, sec. 1.7522. 

 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 
Term, p. 16, sec. 1.5252. 

 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 
(1990): 1989 Term, p. 1-34, sec. 1.7532. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 12, sec. 1.525. 

1.7543  Permissible scope 

 Florida v. Wells, 110 S. Ct. 1632 (1990): 1989 Term, 
p. 1-33, sec. 1.7522. 

 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 
Term, p. 16, sec. 1.5252. 

 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 
(1990): 1989 Term, p. 1-34, sec. 1.7532. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 12, sec. 1.525. 

1.7544  Particular property 

1.75441  Luggage and other closed 
containers 

 Florida v. Wells, 110 S. Ct. 1632 (1990): 1989 Term, 
p. 1-33, sec. 1.7522. 

 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 
Term, p. 16, sec. 1.5252. 

 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 
(1990): 1989 Term, p. 1-34, sec. 1.7532. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 12, sec. 1.525. 
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 For cases dealing generally with the search of 
luggage and other containers found in an 
automobile, see sec. 1.6685. 

1.75442  Misplaced purse 

 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 
(1990): 1989 Term, p. 1-34, sec. 1.7532. 

1.7545  Cannot serve as "pretext" for 
obtaining evidence of violation 
of penal laws 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

1.76  Searches Directed At Particular Persons 

1.761  Arrestees 

1.7611  Search incident to arrest 

 For cases dealing with this subject, see sec. 1.61. 

1.7612  Custodial or inventory search 
of arrestee and belongings on 
arrestee's person (booking 
search) 

 For cases dealing with this subject, see sec. 1.752. 

1.7613  Search or seizure of property 
taken from person of arrestee 
for inventory by police, i.e., 
property taken during booking 
search 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25.3, sec. 25.211. 

1.7614  Search of property seized at 
time of arrest prior to its return 
to arrestee in anticipation of 
arrestee's release 

 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 
(Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691. 

1.7615  Later search at station house of 
items that could have been 
searched at time and place of 
arrest 

 For cases dealing with this subject, see sec. 
1.6965. 

1.762  Convicted defendants awaiting 
sentencing 

1.7621  General principles 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

1.7622  Drug testing 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

1.763  Prisoners 

1.7631  General principles 

 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 
N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, 
sec. 1.7632. 

1.7632  Search of person 

1.76321  In general 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-20, sec. 1.7621. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

1.76322  Strip search 

 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 
N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, 
sec. 1.7632. 

1.7633  Search of cell 

 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 
Term, p. 1-41, sec. 1.7621. 
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 Block v. Rutherford, 104 S. Ct. 3227 (1984): 1983 
Term, p. 27, sec. 1.636. 

 Hudson v. Palmer, 104 S. Ct. 3194 (1984): 1983 
Term, p. 27, sec. 1.636. 

 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 
11, sec. 1.5291. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 9, sec. 1.525. 

1.7634  Blood testing of prison inmates 
to compile DNA data bank 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 1-31, 
sec. 1.7631. 

1.7635  Search of incoming and 
outgoing mail 

1.76351  In general 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶1-25. 

1.76352  Search of incoming mail 
purportedly containing 
legal papers:  in general 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶1-25. 

1.76353  Search of incoming mail 
purportedly containing 
legal papers:  when search 
violates administrative 
regulation requiring 
prisoner's presence when 
mail opened 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶1-25. 

1.7636  Monitoring and recording of 
prisoner's oral and wire 
communications 

1.76361  Telephone calls 

 For cases dealing with this subject, see sec. 
5.11151. 

1.76362  Conversations in interview 
rooms 

 For cases dealing with this subject, see sec. 
5.11152. 

1.764  Probationers and parolees; persons 
on extended supervision 

1.7641  General principles 

1.76411  In general 

 Samson v. California, 126 S. Ct. 2193 (2006). 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

 Griffin v. Wisconsin, 107 S. Ct. 3164 (1987): 1986 
Term, p. 7, sec. 1.3718. 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 10, sec. 1.621. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶9-28. 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 
(Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 1-11, sec. 1.6131. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 
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1.76412  Effect of violation of 
administrative regulation 
governing probation and 
parole searches 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

1.76413  Search and/or other activity 
by probation or parole 
agent not rendered 
unlawful by virtue of later 
reversal of conviction upon 
which defendant's status as 
probationer or parolee 
based 

 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 
(Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641. 

1.76414  In conducting search, 
probation officer may not 
serve as "stalking horse" 
for police; probation search 
may not be used as 
subterfuge to further 
criminal investigation; 
police may not instigate 
search 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶22. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶16-23. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431. 

1.76415  Validity of suspicionless 
search of parolee who has 
agreed to search by parole 
agent or other peace officer 
without warrant or cause as 
condition of release on 
parolee 

 Samson v. California, 126 S. Ct. 2193 (2006). 

1.7642  Search of person 

1.76421  In general 

 Samson v. California, 126 S. Ct. 2193 (2006). 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 10, sec. 1.621. 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

1.76422  Search incident to arrest for 
probation or parole 
violation 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

1.76423  Validity of suspicionless 
search of parolee who has 
agreed to search by parole 
agent or other peace officer 
without warrant or cause as 
condition of release on 
parolee 

 For cases dealing with this subject, see sec. 
1.76415. 

1.7643  Search of residence 

1.76431  In general 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-32, sec. 1.7645. 

 Griffin v. Wisconsin, 107 S. Ct. 3164 (1987): 1986 
Term, p. 7, sec. 1.3718. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶14-42. 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-20, sec. 1.7632. 
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 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 10, sec. 1.621. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶9-28. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶1-30. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431. 

 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 
(Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641. 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 
(Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 1-11, sec. 1.6131. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

 For cases dealing with the need for a warrant to 
arrest a probationer or parolee in his home, see sec. 
1.1615. 

1.76432  Right of co-occupant of 
premises to complain 
about search and to obtain 
suppression of its fruits 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223. 

1.76433  Administrative regulation 
requirement of notice to 
parolee or probationer 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

1.76434  Effect of police 
participation or 
cooperation in search; 
determining whether 
search is police search or 
probationary search 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶29-34. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶10-16. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶16-23. 

1.76435  Effect of police officers' 
accompaniment of 
probation officer at time 
search is carried out 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶26-34. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶16. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶16-23. 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

1.76436  Search and/or other activity 
by probation or parole 
agent not rendered 
unlawful by virtue of later 
reversal of conviction upon 
which defendant's status as 
probationer or parolee 
based 

 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 
(Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641. 
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1.76437  In conducting search, 
probation officer may not 
serve as "stalking horse" 
for police; probation search 
may not be used as 
subterfuge to further 
criminal investigation; 
police may not instigate 
search 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶22. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶16-23. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431. 

1.76438  Administrative code 
regulation forbidding 
forcible entry in 
probationer's or parolee's 
absence 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶24-27. 

1.7644  Search of residence (cont'd) 

1.76441  Effect of fact that, in 
scheduling and conducting 
search, probation officer is 
cooperating with police 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶31-33. 

1.76442  Effect of fact that police 
provide information that 
led to search 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶33. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶15. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶21. 

1.76443  Effect of existence of 
concurrent police 
investigation 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶15. 

1.76444  Effect of fact that items 
seized in search were 
turned over to police 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶15. 

1.76445  Determining whether 
reasonable grounds exist 
for search 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶35-41. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶17-23. 

1.76446  Search requires only 
reasonable suspicion, not 
probable cause 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶10. 

1.76447  Reasonable probation 
search is lawful even if 
probation officer relies on 
information from law 
enforcement officers that 
was obtained in violation 
of Fourth Amendment 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶24-29. 

1.76448  Appellate review of 
question whether search of 
probationer's residence is 
probation search or police 
search 

 For cases dealing with this subject, see sec. 
1.98284. 

1.7645  Seizure of person (arrest) 

1.76451  Arrest for probation or 
parole violation; detention 
on probation hold 
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 For cases dealing with this subject, see sec. 
1.5992. 

1.76452  Propriety of arrest of 
probationer or parolee in 
his or her home without 
warrant 

 For cases dealing with this subject, see sec. 
1.1615. 

1.7646  Mandatory drug testing 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 1-31, 
sec. 1.7647. 

1.7647  Effect of sending state's failure 
to obtain Wisconsin's approval 
for supervision of probationer 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

1.765  Students 

1.7651  General principles 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶14. 

1.76511  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

 Board of Education of Independent School District 
No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term 
USSC-21. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-32, sec. 1.7651. 

 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 
Term, p. 22, sec. 1.621. 

 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 
637 (1993): 1992 Term, p. 1-41, sec. 1.7642. 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 4, 
sec. 1.3432. 

1.76512  Only reasonable suspicion, 
not probable cause, 
required for student 
searches 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

1.76513  Permissible scope of 
search; scope of search 
must be reasonable 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

1.76514  When object of search is 
enforcement of school rule, 
validity of search requires 
that rule be legitimate 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

1.7652  Search of person 

1.76521  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 4, 
sec. 1.3432. 

1.76522  Strip search 

 For cases dealing with this subject, see sec. 
1.7655. 

1.7653  Search of desk, locker, purse, 
backpack, etc. 

1.76531  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 
Term, p. 22, sec. 1.621. 

 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 
637 (1993): 1992 Term, p. 1-41, sec. 1.7642. 
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 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

1.76532  Search of backpack 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

1.7654  Drug testing 

 Board of Education of Independent School District 
No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term 
USSC-21. 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-32, sec. 1.7652. 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 

1.7655  Strip search 

1.76551  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

1.76552  What constitutes 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

1.76553  When permitted:  Must 
have suspicion of either 
danger or student's resort 
to underwear for hiding 
evidence of wrongdoing 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

1.7656  Search of student's car, parked 
in school parking lot 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶13-23. 

1.766  Government employes 

1.7661  General principles 

 National Treasury Employes Union v. Von Raab, 
109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531. 

 O'Connor v. Ortega, 107 S. Ct. 1492 (1987): 1986 
Term, p. 5, sec. 1.3715. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶40-41, 46. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

1.7662  Drug testing 

1.76621  In general 

1.76622  Employes engaged in drug 
interdiction 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-33, sec. 1.7661. 

 National Treasury Employes Union v. Von Raab, 
109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

1.76623  Employes carrying firearms 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-33, sec. 1.7661. 

 National Treasury Employes Union v. Von Raab, 
109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531. 

1.76624  Employes with access to 
classified information 

 National Treasury Employes Union v. Von Raab, 
109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531. 

1.76625  Employes seeking 
promotion to certain 
sensitive positions 
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 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

1.7663  Search of office, desk, files, etc. 

1.76631  In general 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶40-41, 46. 

1.76632  By employer for 
noninvestigatory, work-
related purposes or for 
investigation of work-
related misconduct 

 O'Connor v. Ortega, 107 S. Ct. 1492 (1987): 1986 
Term, p. 5, sec. 1.3715. 

1.7664  Records of legislators' 
communications maintained by 
Legislative Technology 
Services Bureau 

 For cases dealing with this subject, see sec. 
1.6798. 

1.7665  Expectation of privacy in areas 
shared with others 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶25. 

1.767  Private employes 

1.7671  General principles 

 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 
Term, p. 1-4, sec. 1.12225. 

1.7672  Drug testing 

1.76721  In general 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

1.76722  Employes engaged in 
safety sensitive tasks 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

 Vernonia School District v. Acton, 115 S. Ct. 2386 
(1995): 1994 Term, p. 1-33, sec. 1.7671. 

 Skinner v. Railway Labor Executives' Association, 
109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152. 

 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 
(1993): 1992 Term, p. 1-32, sec. 1.6322. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶11. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

1.7673  Expectation of privacy in areas 
shared with others 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶25. 

1.768  Juveniles placed on supervision 

1.7681  Requiring blood test to 
determine whether juvenile is 
father of sister's child 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, 
sec. 42.4212. 

1.769  Other persons 

1.7691  Candidates for public office 

1.76911  Drug testing 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 

 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 
Term, p. 1-33, sec. 1.7681. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶41. 

1.7692  Pregnant women 

1.76921  Drug testing 

 Ferguson v. City of Charleston, 121 S. Ct. 1281 
(2001), 2000 Term USSC-11. 
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1.77  Other Searches And Seizures 

1.771  Frisk at investigative stop (stop and 
frisk) 

 For cases dealing with this subject, see secs. 
1.526 and 1.527. 

1.772  Protective walk-through (i.e. 
sweep) of premises 

1.7721  In general 

 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 
Term, p. 1-35, sec. 1.771. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶31-42. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶11-20. 

 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 
347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶19-
21. 

 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 
395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 
1.16123. 

 State v. Kruse, 175 Wis. 2d 89, 499 N.W.2d 185 
(Ct. App. 1993): 1992 Term, p. 1-42, sec. 1.772. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.772. 

1.7722  After arrest of person on 
premises 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶31-42. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶11. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶25-26. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶19-27. 

1.7723  After entry of premises 
believed to be site of ongoing 
criminal activity (e.g., burglary, 
drug possession or dealing, 
etc.) 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶11-20. 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶11. 

1.7724  Right of police to make 
protective sweep as adjunct to 
exercise of community 
caretaker function 

 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 
347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶19-
21. 

1.7725  Scope of search permitted 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶35-42. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶11. 

1.773  Public safety searches 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶14-15. 

 For cases dealing with public safety stops, see 
sec. 1.542. 

1.774  Community caretaker entries, 
searches and seizures 

1.7741  In general 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶1-48. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-58, sec. 1.774. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶1-42. 

 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 
831, 707 N.W.2d 565, at ¶1-34. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶14, 18. 
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 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶20-27. 

 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 
17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶1-23. 

 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 
347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶7-18. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 
(Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774. 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

 For cases dealing with community caretaker 
stops, see sec. 1.543. 

1.7742  Entry into home pursuant to 
community caretaker function 
(e.g., when police receive report 
that person in home is 
threatening to commit suicide, 
when police receive report of 
suspicious activity at home that 
may be burglary in progress, 
etc.) 

 For cases dealing with this subject, see sec. 
1.6488. 

1.7743  Right of police to make 
protective sweep as adjunct to 
exercise of community 
caretaker function 

 For cases dealing with this subject, see sec. 
1.7724. 

1.7744  Seizure of automobile in 
exercise of community 
caretaker function 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶20-27. 

1.7745  Is subjective intent or 
motivation of officer relevant 
in determining whether officer 
is legitimately engaged in 
community caretaker function? 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶23-36. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶30-41. 

1.7746  Must activity be "totally 
divorced" from law 
enforcement function to be 
deemed community caretaker 
activity? 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶23-36. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶30-41. 

1.7747  Related matters 

1.77471  Community caretaker stop 
or detention (i.e., seizure) 

 For cases dealing with this subject, see sec. 1.543. 

1.775  Good Samaritan searches 

 For cases dealing with Good Samaritan stops, 
see sec. 1.541. 

1.776  Private health and safety searches 
(the emergency doctrine) 

 For cases dealing with this subject, see sec. 1.622. 

1.777  Surveillance of persons arrested for 
or suspected of criminal activity 

1.7771  Arrested person 

 Washington v. Chrisman, 102 S. Ct. 812 (1982): 
1981 Term, p. 13, sec. 1.5292. 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 
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 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732. 

 For cases dealing with the surveillance of an 
arrested person's public movements, see sec. 
1.24212. 

1.7772  Nonarrested suspect 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732. 

 For cases dealing with the surveillance of the 
public movements of a nonarrested suspect, see 
sec. 1.24213. 

1.778  "Render safe" doctrine 

 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 
(1991): 1990 Term, p. 1-1, sec. 1.1113. 

 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 
620 N.W.2d 225, 2000 Term WCA-108, at ¶22. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-58, sec. 1.775. 

1.779  Other searches 

1.7791  Removal of mobile home as 
part of eviction 

 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 
Term, p. 1-44, sec. 1.773. 

1.7792  Frisk of individual who police 
intend to place in squad car 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶50. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶14-19. 

 For cases dealing with the use of an officer's 
intent to place a detainee into a police vehicle as 
one of the factors that may justify a frisk, see sec. 
1.52638. 

1.7793  Searches of inmate mail 

 For cases dealing with this subject, see sec. 
1.7635. 

1.7794  Asking person on premises 
whether dangerous weapon is 
on premises 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶11, 14-15. 

1.8  Effect Of Illegal Arrest, Search, Or Seizure 

1.81  General Principles 

1.811  In general 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 Murray v. United States, 108 S. Ct. 2529 (1988): 
1987 Term, p. 1-19, sec. 1.81. 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶19. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311. 

1.812  Illegal search or seizure does not 
warrant dismissal of prosecution 

 United States v. Morrison, 101 S. Ct. 665 (1981): 
1980 Term, p. 19, sec. 1.91. 

1.813  To warrant suppression of 
evidence, there must be causal 
connection between illegal arrest, 
search, or seizure and discovery of 
evidence 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶17. 

1.82  Exclusionary Rule 

1.821  Nature, purpose and applicability 
in general 

1.8211  In general 
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 Herring v. United States, 129 S. Ct. 695 (2009). 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 Pennsylvania Bd. of Probation and Parole v. Scott, 
118 S. Ct. 2014 (1998): 1997 Term, p. 1-51, sec. 
1.8222. 

 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 
Term, p. 1-35, sec. 1.8281. 

 James v. Illinois, 110 S. Ct. 648 (1990): 1989 Term, 
p. 1-36, sec. 1.821. 

 Murray v. United States, 108 S. Ct. 2529 (1988): 
1987 Term, p. 1-19, sec. 1.81. 

 California v. Greenwood, 108 S. Ct. 1625 (1988): 
1987 Term, p. 1-2, sec. 1.143. 

 Illinois v. Krull, 107 S. Ct. 1160 (1987): 1986 Term, 
p. 25, sec. 1.921. 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

 Immigration & Naturalization Service v. Delgado, 
104 S. Ct. 1758 (1984): 1983 Term, p. 33, sec. 1.921. 

 United States v. Payner, 100 S. Ct. 2439 (1980): 
1979 Term, p. 15, sec. 1.911. 

 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 
Term, p. 15, sec. 1.911. 

 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 
Term, p. 12, sec. 1.911. 

 Franks v. Delaware, 98 S. Ct. 2674 (1978): 1977 
Term, p. 8, sec. 1.91. 

 Scott v. United States, 98 S. Ct. 1717 (1978): 1977 
Term, p. 8, sec. 1.91. 

 United States v. Ceccolini, 98 S. Ct. 1054 (1978): 
1977 Term, p. 8, sec. 1.91. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶19. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶21. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶49. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶22-31. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶77. 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶15. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶39-63. 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-51, sec. 1.821. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. O'Neill, 121 Wis. 2d 300, 359 N.W.2d 906 
(1984): 1984 Term, p. 35, sec. 1.921. 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 34, sec. 1.921. 

 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 
(1979): 1978 Term, p. 12, sec. 1.911. 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶16-30. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶27. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶13. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 1-10, sec. 1.3211. 

 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 
(Ct. App. 1988): 1988 Term, p. 1-20, sec. 1.8221. 
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 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

1.8212  Nature of state exclusionary 
rule: judge made or 
constitutionally mandated? 

 Herring v. United States, 129 S. Ct. 695 (2009). 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

1.8213  Applicability of exclusionary 
rule mandated under federal 
constitution to states 

 Herring v. United States, 129 S. Ct. 695 (2009). 

1.8214  Affording broader scope to 
exclusionary rule under state 
constitution 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶1-83. 

1.8215  When police mistakes leading 
to unlawful search are result of 
isolated negligence attenuated 
from search, rather than 
systemic error or reckless 
disregard of constitutional 
requirements, exclusionary rule 
does not apply 

 Herring v. United States, 129 S. Ct. 695 (2009). 

1.8216  Purposes of exclusionary rule 

1.82161  In general 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶16, 23. 

1.82162  To deter police misconduct 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶16, 23. 

1.82163  To preserve judicial 
integrity 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶16-30, 23-30. 

1.822  Applicability of exclusionary rule 
to pleadings or proceedings other 
than criminal trial 

1.8221  In general 

 Pennsylvania Bd. of Probation and Parole v. Scott, 
118 S. Ct. 2014 (1998): 1997 Term, p. 1-51, sec. 
1.8222. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-32, sec. 1.8221. 

1.8222  Investigative (grand jury and 
John Doe) proceeding 

 Pennsylvania Bd. of Probation and Parole v. Scott, 
118 S. Ct. 2014 (1998): 1997 Term, p. 1-52, sec. 
1.8225. 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-2, sec. 4.193. 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 1-59, sec. 1.8221. 

 Illinois v. Krull, 107 S. Ct. 1160 (1987): 1986 Term, 
p. 25, sec. 1.9221. 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 34, sec. 1.9221. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 36, sec. 2.3322. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶42. 

1.8223  Complaint 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 36, sec. 2.3322. 

1.8224  Preliminary examination 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 36, sec. 2.3322. 
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1.8225  Sentencing proceeding 

 For cases dealing with this subject, see sec. 9.194. 

1.8226  Probation or parole revocation 
proceeding 

 Pennsylvania Bd. of Probation and Parole v. Scott, 
118 S. Ct. 2014 (1998): 1997 Term, p. 1-51, sec. 
1.8222. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶25-26. 

1.8227  Deportation proceedings 

 Pennsylvania Bd. of Probation and Parole v. Scott, 
118 S. Ct. 2014 (1998): 1997 Term, p. 1-52, sec. 
1.8223. 

 Immigration & Naturalization Service v. Lopez-
Mendoza, 104 S. Ct. 3479 (1984): 1983 Term, p. 34, 
sec. 1.9222. 

1.8228  Civil proceedings 

 Pennsylvania Bd. of Probation and Parole v. Scott, 
118 S. Ct. 2014 (1998): 1997 Term, p. 1-52, sec. 
1.8224. 

 Immigration & Naturalization Service v. Lopez-
Mendoza, 104 S. Ct. 3479 (1984): 1983 Term, p. 34, 
sec. 1.9223. 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 34, sec. 1.9223. 

 State ex rel. Peckham v. Krenke, 229 Wis. 2d 778, 
601 N.W.2d 287 (Ct. App. 1999): at page 787 of 
opinion. 

1.8229  Other proceedings 

1.82291  Juvenile proceedings 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 129, 
sec. 12.132. 

1.82292  Probation or parole 
officer's decision to 
conduct search of 
probationer's or parole's 
residence 

 For cases dealing with this subject, see sec. 
1.76445. 

1.823  Applicability of exclusionary rule 
in situations not involving 
violations of constitutional rights 

1.8231  In general 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶1-97. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶25. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶23. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶30. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶25. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶17. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 
(Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231. 

 For cases dealing generally with the propriety of 
suppressing evidence as a remedy for something 
other than a violation of the defendant's 
constitutional rights, see sec. 20.864. 

1.8232  When administrative 
regulation violated 

 United States v. Caceres, 99 S. Ct. 1465 (1979): 1978 
Term, p. 11, sec. 1.71. 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶9. 

1.8233  When statute violated 

1.82331  In general 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 
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 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶1-97. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶31. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶25. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶16-
19. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. 
App. 1987): 1987 Term, p. 1-20, sec. 1.8232. 

 For cases dealing with the applicability of the 
exclusionary rule when the requirements of the 
wiretap statute have not been complied with, see 
sec. 5.1133. 

1.82332  Violation of statutory 
provision that special 
inspection warrant may 
only be issued upon 
showing that consent to 
entry for inspection has 
been refused 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶16-
19. 

1.8234  When non-constitutional defect 
occurs in issuance of warrant 

1.82341  Issuance of warrant by 
court commissioner not 
authorized to do so 

 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 
(Ct. App. 1985): 1984 Term, p. 36, sec. 1.925. 

 State v. Verkuylen, 120 Wis. 2d 59, 352 N.W.2d 
668 (Ct. App. 1984): 1984 Term, p. 36, sec. 1.925. 

 For cases dealing generally with the power of a 
court commissioner to issue a search warrant, see 
sec. 1.42821. 

1.82342  Issuance of warrant by 
court commissioner who 
has not filed oath of office 

 For cases dealing generally with the issuance of 
a search warrant by a court commissioner who has 
not filed his oath of office, see sec. 1.42822. 

1.8235  When another state's law 
violated 

1.82351  Constitutional violation 

1.82352  Statutory or other violation 

1.8236  When officer obtaining 
evidence is acting outside his 
or her jurisdiction 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶7-9. 

 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 
(Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231. 

1.8237  When treaty violated 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

1.8238  When subpoena for documents 
improperly issued under Wis. 
Stat. § 968.135 

 For cases dealing with this subject, see sec. 
20.86428. 

1.8239  Other situations 

 For cases dealing generally with the suppression 
of evidence on account of nonconstitutional 
violations of the defendant's rights, see sec. 20.864. 

1.824  Use of illegally obtained evidence 
to impeach 

1.8241  To impeach testifying 
defendant 

 James v. Illinois, 110 S. Ct. 648 (1990): 1989 Term, 
p. 1-36, sec. 1.8241. 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 34, sec. 1.924. 

 United States v. Havens, 100 S. Ct. 1912 (1980): 
1979 Term, p. 15, sec. 1.912. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 2-5, sec. 2.173. 
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 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-34, sec. 1.8241. 

1.8242  To impeach defense witness 

 James v. Illinois, 110 S. Ct. 648 (1990): 1989 Term, 
p. 1-36, sec. 1.8242. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 2-5, sec. 2.173. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-34, sec. 1.8242. 

1.8243  To impeach prosecution 
witness 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 2-5, sec. 2.173. 

1.825  Good faith exception to 
exclusionary rule 

1.8251  General principles 

1.82511  In general 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 Herring v. United States, 129 S. Ct. 695 (2009). 

 Ryder v. United States, 115 S. Ct. 2031 (1995): 1994 
Term, p. 1-34, sec. 1.8251. 

 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 
Term, p. 1-35, sec. 1.8281. 

 Illinois v. Krull, 107 S. Ct. 1160 (1987): 1986 Term, 
p. 23, sec. 1.851. 

 Massachusetts v. Sheppard, 104 S. Ct. 3424 (1984): 
1983 Term, p. 36, sec. 1.925. 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 35, sec. 1.925. 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶23-55. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶28-75. 

 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 
(1986): 1985 Term, p. 23, sec. 2.1322. 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶19-30. 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶10-11, 18. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶32. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶16. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶21. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶19. 

 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 
610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141. 

 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 
420 (Ct. App. 1989): 1989 Term, p. 1-16, sec. 1.4231. 

 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 
(Ct. App. 1985): 1984 Term, p. 36, sec. 1.925. 

 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 
(Ct. App. 1984): 1984 Term, p. 35, sec. 1.925. 

 State v. Verkuylen, 120 Wis. 2d 59, 352 N.W.2d 
668 (Ct. App. 1984): 1984 Term, p. 36, sec. 1.925. 

 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 
(Ct. App. 1984): 1983 Term, p. 36, sec. 1.925. 

 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 
500 (Ct. App. 1983): 1983 Term, p. 36, sec. 1.925. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

1.82512  Officer may not rely on 
warrant based on showing 
"so lacking in indicia of 
probable cause as to render 
official belief in its 
existence entirely 
unreasonable" 
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 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶28-44. 

1.8252  Applicable to clerical errors 
that result in fourth 
amendment violation 

1.82521  Clerical errors of court (i.e., 
judicial) employees 

 Herring v. United States, 129 S. Ct. 695 (2009). 

 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 
Term, p. 1-35, sec. 1.8281. 

1.82522  Clerical errors of 
employees of law 
enforcement agency 

 Herring v. United States, 129 S. Ct. 695 (2009). 

1.8253  Applicability, scope, and 
requirements under Wisconsin 
Constitution 

1.82531  In general 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶5. 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶26, 45-55. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶72. 

 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 
N.W.2d 473, 2001 Term WSC-6, at ¶24. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶28-75. 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶21. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶16. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶21. 

 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 
610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361. 

1.82532  Requirement of 
"significant investigation" 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶26, 47-55. 

1.82533  Requirement of "review by 
a police officer trained in, 
or very knowledgeable of, 
the legal vagaries of 
probable cause and 
reasonable suspicion, or a 
knowledgeable 
government attorney" 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶26, 46. 

1.8254  Applicability to officer's 
reliance on search warrant that 
improperly authorized no-
knock entry 

 For cases dealing with this subject, see sec. 
1.42562. 

1.8255  Exception to exclusionary rule 
when police have relied, in 
objective good faith, upon 
controlling pronouncements of 
the Wisconsin Supreme Court 
that are later overruled by the 
United States Supreme Court 

 For cases dealing with this subject, see sec. 
1.8282. 

1.8256  Good-faith exception not 
applicable to failure to comply 
with requirement that search 
warrant application be 
supported by oath or 
affirmation 

 For cases dealing with this subject, see sec. 
1.42325. 

1.8257  Good-faith exception to 
exclusionary rule has no role to 
play in determining whether 
warrant-issuing magistrate 
properly found probable cause 

 For cases dealing with this subject, see sec. 
1.42216. 
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1.8258  Applicability to search 
performed in food-faith 
reliance on statute later 
declared unconstitutional 

 For cases dealing with this subject, see sec. 
1.9413. 

1.8259  Other matters 

1.82591  Applicability to officer's 
reliance on information 
from standard data bases 
showing outstanding 
warrant for defendant's 
arrest for felony, when no 
such warrant in fact existed 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶11, 18. 

1.82592  Good-faith exception not 
applicable when police 
rely on search or arrest 
warrant that judge, 
magistrate, or other entity 
issuing warrant had no 
authority to issue 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶19. 

1.826  Inevitable discovery doctrine 

1.8261  In general 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶133. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 26, sec. 1.926. 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶48-50. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, 
sec. 1.8311. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 25, sec. 1.926. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 37, sec. 1.926. 

 For cases dealing with the inevitable discovery 
doctrine when evidence is sought to be suppressed 
because of constitutional violation in taking the 
defendant's statement, see sec. 2.644. 

 For cases dealing with the inevitable discovery 
doctrine when evidence is sought to be suppressed 
because of violation of the defendant's right to 
counsel, see sec. 25.5622. 

 For cases dealing with the burden of proof on 
whether a search falls within the inevitable 
discovery exception to the exclusionary rule, see 
sec. 1.91281. 

1.8262  Is this doctrine applicable 
when there has been invasion 
of body to secure evidence? 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶63. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶16. 

1.8263  To bring case within inevitable 
discovery doctrine, state must 
show that law enforcement 
officer was actively pursuing 
legal alternative, on which state 
relies to claim inevitable 
discovery, before unlawful 
activity occurred 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶49-50. 

1.827  Independent source doctrine 

1.8271  In general 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 
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 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 
Term USSC-7. 

 Murray v. United States, 108 S. Ct. 2529 (1988): 
1987 Term, p. 1-20, sec. 1.827. 

 Segura v. United States, 104 S. Ct. 3380 (1984): 
1983 Term, p. 37, sec. 1.927. 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶43-55. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶21. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

 For cases dealing with the independent source 
doctrine when evidence is sought to be suppressed 
because of constitutional violation in taking the 
defendant's statement, see sec. 2.645. 

 For cases dealing with the independent source 
doctrine when evidence is sought to be suppressed 
because of violation of the defendant's right to 
counsel, see sec. 25.5623. 

1.8272  Application when search 
warrant issued based on both 
untainted (i.e., constitutionally 
obtained) evidence and tainted 
(i.e., unconstitutionally 
obtained) evidence 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶43-55. 

1.828  Other matters 

1.8281  Exception to exclusionary rule 
for clerical errors that result in 
fourth amendment violation 

1.82811  Clerical errors of court (i.e., 
judicial) employees 

 Herring v. United States, 129 S. Ct. 695 (2009). 

 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 
Term, p. 1-35, sec. 1.8281. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶22. 

1.82812  Clerical errors of law 
enforcement agency 
employees 

 Herring v. United States, 129 S. Ct. 695 (2009). 

1.8282  Exception to exclusionary rule 
when police have relied, in 
objective good faith, upon 
controlling pronouncements of 
the Wisconsin Supreme Court 
that are later overruled by the 
United States Supreme Court 

1.82821  In general 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶49-50. 

 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 
N.W.2d 543: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶13-16. 

1.82822  This exception applies to 
exclusionary rule under 
state constitution 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

1.83  Fruit Of Poisonous Tree; Attenuation 
Of Taint 

1.831  General principles 

1.8311  In general 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 Kaupp v. Texas, 123 S. Ct. 1843 (2003). 

 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 
Term, p. 1-37, sec. 1.8311. 
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 Murray v. United States, 108 S. Ct. 2529 (1988): 
1987 Term, p. 1-19, sec. 1.81. 

 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 
Term, p. 54, sec. 3.1197. 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 38, sec. 1.931. 

 Segura v. United States, 104 S. Ct. 3380 (1984): 
1983 Term, p. 38, sec. 1.931. 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 38, sec. 1.931. 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶19. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶32-34. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶22, 24-31. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶16. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶48. 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶29. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-51, sec. 1.821. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 
277 (1991): 1991 Term, p. 1-20, sec. 1.8311. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-38, sec. 1.8323. 

 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 
(1978): 1978 Term, p. 27, sec. 3.152. 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 8, sec. 1.9211. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶23-30. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶21-22. 

 State v. Farias-Mendoza, 2006 WI App 134, 294 
Wis. 2d 726, 720 N.W.2d 489, at ¶26. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶27. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶46-
47. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶23-
29. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 1-83, sec. 1.8311. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 
165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 
1.83321. 

 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 
(Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 
(Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311. 
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 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, 
sec. 1.8311. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 26, sec. 1.931. 

 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 
(Ct. App. 1983): 1982 Term, p. 30, sec. 1.9332. 

1.8312  Illegality does not reach 
backwards to taint evidence 
secured before it occurred 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 3, sec. 1.1351. 

 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 
Term, p. 15, sec. 1.911. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶33. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

1.8313  Challenged evidence must in 
some sense be product of 
illegal governmental activity 
before fruit-of-poisonous-tree 
analysis appropriate 

1.83131  In general 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 
Term, p. 1-37, sec. 1.8311. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶26-27. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

1.83132  If police would have 
engaged in particular 
challenged activity even in 
absence of earlier illegal 
detention or search, earlier 
illegal detention or search 
provides no grounds for 
suppressing product of 
challenged activity as fruit 
of earlier illegal detention 
or search 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶38. 

1.8314  Dissipation of taint by 
intervening voluntary consent 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

1.8315  Unlawful resistance to 
unconstitutional activity (e.g., 
stop without reasonable 
suspicion) may be viewed as 
intervening illegal act that can 
allow admissibility of evidence 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶23. 

1.8316  Abandonment of property in 
response to unconstitutional 
activity (e.g., illegal stop or 
frisk) does not attenuate 
connection between 
unconstitutional frisk and 
seizure of property 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶20-25. 

1.8317  Affording broader scope to 
fruit of poisonous tree doctrine 
under state constitution 
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 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶1-83. 

1.8318  Applicability of fruit of 
poisonous tree doctrine to 
statutory violations 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶72-96. 

1.832  Effect of illegal arrest or other 
seizure of the person 

1.8321  General principles 

1.83211  In general 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 39, sec. 1.9321. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141. 

 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 
(Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311. 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311. 

1.83212  Unlawful resistance to 
illegal arrest or other 
seizure of the person (e.g., 
stop without reasonable 
suspicion) may be viewed 
as intervening illegal act 
that can allow 
admissibility of evidence 

 For cases dealing with this subject, see sec. 
1.8315. 

1.8322  On subsequent statement 

1.83221  In general 

 Kaupp v. Texas, 123 S. Ct. 1843 (2003). 

 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 
Term, p. 1-6, sec. 1.1516. 

 Lanier v. South Carolina, 106 S. Ct. 297 (1985): 
1985 Term, p. 20, sec. 1.9321. 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 38, sec. 1.9323. 

 Immigration & Naturalization Service v. Lopez-
Mendoza, 104 S. Ct. 3479 (1984): 1983 Term, p. 39, 
sec. 1.9322. 

 Cardwell v. Taylor, 103 S. Ct. 2015 (1983): 1982 
Term, p. 29, sec. 1.9322. 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 Taylor v. Alabama, 102 S. Ct. 2664 (1982): 1981 
Term, p. 19, sec. 1.9222. 

 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 
Term, p. 16, sec. 1.9221. 

 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 
Term, p. 13, sec. 1.9231. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 20, sec. 1.9321. 

 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 
(1986): 1985 Term, p. 23, sec. 2.1322. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 16, sec. 1.9221. 

 State v. Farias-Mendoza, 2006 WI App 134, 294 
Wis. 2d 726, 720 N.W.2d 489, at ¶25-34. 

 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 
(Ct. App. 1998): 1998 Term, p. 1-29, sec 1.5222. 

 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 
(Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311. 

 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 
(Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 26, sec. 1.931. 

 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 
(Ct. App. 1984): 1984 Term, p. 35, sec. 1.925. 

 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 
(Ct. App. 1984): 1983 Term, p. 39, sec. 1.9322. 

 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 
(Ct. App. 1984): 1983 Term, p. 40, sec. 2.191. 

 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 
(Ct. App. 1983): 1983 Term, p. 1, sec. 1.115. 
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1.83222  When arrest illegal because 
it was made in home 
without warrant: statement 
made in home is 
inadmissible 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶18. 

1.83223  When arrest illegal because 
it was made in home 
without warrant: statement 
is generally admissible if 
made outside home after 
arrest 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 
Term, p. 1-6, sec. 1.1516. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶36-40. 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶16-21. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶27. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, 
sec. 1.8311. 

1.83224  When arrest illegal because 
it was made in home 
without warrant: statement 
obtained outside home is 
not admissible if entry into 
home and arrest there 
provided probable cause 
for arrest 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶17-21. 

1.8323  On subsequent pretrial or in-
court identification 

1.83231  Pretrial identification 

 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 
Term, p. 16, sec. 1.9222. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶33. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-38, sec. 1.8323. 

1.83232  In-court identification 

 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 
Term, p. 16, sec. 1.9223. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶32-41. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-38, sec. 1.8323. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 26, sec. 1.931. 

1.83233  When arrest illegal because 
it was made in home 
without warrant:  
identification is generally 
admissible if made outside 
home after arrest 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶16-24. 

1.83234  When arrest illegal because 
it was made in home 
without warrant:  
identification made outside 
home is not admissible if 
entry into home and arrest 
there provided probable 
cause for arrest 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶17-21. 

1.8324  On subsequent consent to 
search 

 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, 
p. 23, sec. 1.655. 

 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 
(1986): 1985 Term, p. 23, sec. 2.1322. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶11. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶20. 
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 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶7, 17. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶9, 23. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶12-13. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶23-
29. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶24. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 26, sec. 1.931. 

 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 
(Ct. App. 1984): 1983 Term, p. 40, sec. 2.191. 

1.8325  On jurisdiction to try 
defendant 

1.83251  In general 

 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 
Term, p. 1-38, sec. 1.8322. 

 Immigration & Naturalization Service v. Lopez-
Mendoza, 104 S. Ct. 3479 (1984): 1983 Term, p. 39, 
sec. 1.9324. 

 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 
Term, p. 16, sec. 1.9223. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 1-38, sec. 1.8322. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-38, sec. 1.8322. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 21, sec. 1.9323. 

 State ex rel. Zdanczewicz v. Snyder, 131 Wis. 2d 
147, 388 N.W.2d 612 (1986): 1985 Term, p. 21, sec. 
1.9323. 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 30, sec. 1.9323. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶6. 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-1, 
sec. 42.1322. 

 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 
N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-21, 
sec. 1.8321. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 28, sec. 1.9323. 

 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 
(Ct. App. 1984): 1984 Term, p. 35, sec. 1.925. 

 State v. Waldoch, 121 Wis. 2d 476, 360 N.W.2d 693 
(Ct. App. 1984): 1984 Term, p. 161, sec. 9.1312. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 37, sec. 1.9322. 

 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 
(Ct. App. 1981): 1981 Term, p. 19, sec. 1.9221. 

1.83252  Abduction from foreign 
country does not bar trial 
unless prohibited by 
extradition treaty with that 
country 

 United States v. Alvarez-Machain, 112 S. Ct. 2188 
(1992): 1991 Term, p. 6-6, sec. 6.252. 

1.83253  When arrest was illegal 
because it was made in 
home without warrant 

 For cases dealing with this subject, see sec. 
1.8357. 

1.8326  On previously obtained 
evidence 

 For cases dealing with this subject, see sec. 
1.8312. 

1.8327  On fingerprints obtained from 
defendant 

 Taylor v. Alabama, 102 S. Ct. 2664 (1982): 1981 
Term, p. 20, sec. 1.9223. 

1.8328  On item seized during period 
of illegal arrest or other illegal 
seizure of the person 

1.83281  In general 
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 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶9. 

 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 
(Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222. 

 For cases dealing with the requirement that a 
search incident to arrest is valid only if the arrest 
incident to which it is made is lawful, see sec. 
1.6117. 

1.83282  Abandonment of property 
in response to illegal stop 
or arrest does not attenuate 
connection between 
unconstitutional frisk and 
seizure of property 

 For cases dealing with this subject, see sec. 
1.8316. 

1.833  Effect of illegal search 

1.8331  General Principles 

1.83311  In general 

 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 
277 (1991): 1991 Term, p. 1-20, sec. 1.8311. 

 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 
(1978): 1977 Term, p. 8, sec. 1.9211. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 
165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 
1.83321. 

 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 
(Ct. App. 1983): 1982 Term, p. 30, sec. 1.9332. 

 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 
(Ct. App. 1979): 1979 Term, p. 17, sec. 1.9231. 

1.83312  Unlawful resistance to 
illegal search (e.g., frisk 
without reasonable 
suspicion) may be viewed 
as intervening illegal act 
that can allow 
admissibility of evidence 

 For cases dealing with this subject, see sec. 
1.8315. 

1.83313  Abandonment of property 
in response to illegal 
search (e.g., frisk without 
reasonable suspicion) does 
not attenuate connection 
between unconstitutional 
frisk and seizure of 
property 

 For cases dealing with this subject, see sec. 
1.8316. 

1.8332  On subsequent arrest 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶9. 

1.83321  In general 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 39, sec. 1.9332. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 18, sec. 1.9232. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

 For cases dealing with the consideration of 
unconstitutionally obtained evidence in 
determining whether probable cause to arrest 
exists, see sec. 1.316. 

1.83322  When arrest is for new, 
distinct crime (e.g., 
resisting or obstructing 
officer, disorderly conduct, 
etc.) that was in response to 
police engaging in illegal 
search 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶11-19. 

1.8333  On subsequent search 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 39, sec. 1.9332. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶23, 
25. 
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 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, 
sec. 1.8311. 

 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 
(Ct. App. 1983): 1982 Term, p. 30, sec. 1.9332. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

 For cases dealing with the consideration of 
unconstitutionally obtained evidence in 
determining whether probable cause to search 
exists, see sec. 1.326. 

1.8334  On subsequent statement 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 39, sec. 1.9332. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, 
sec. 1.8311. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 
(Ct. App. 1978): 1978 Term, p. 13, sec. 1.9221. 

1.8335  On subsequently issued search 
warrant 

 State v. Kruse, 175 Wis. 2d 89, 499 N.W.2d 185 
(Ct. App. 1993): 1992 Term, p. 1-42, sec. 1.772. 

 For cases dealing with the consideration of 
unconstitutionally obtained evidence in 
determining whether evidence sufficient to 
support issuance of search warrant, see sec. 1.326. 

1.8336  On subsequently issued arrest 
warrant 

 For cases dealing with the consideration of 
unconstitutionally obtained evidence in 
determining whether evidence sufficient to 
support issuance of arrest warrant, see sec. 1.316. 

1.8337  On subsequent, separate 
investigation 

1.83371  In general 

 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 
165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 
1.83321. 

1.83372  When investigation was 
prompted by suspicions 
arising from illegal search 

 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 
165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 
1.83321. 

1.83373  When investigation based 
on new and separate 
information, but aspect of 
investigation (e.g., 
authorization for strip 
search as part of search 
warrant based on new 
information) was based on 
information learned in 
illegal search 

 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 
165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 
1.83321. 

1.8338  On subsequently issued search 
warrant in separate 
investigation based on new and 
unrelated information, but 
containing authorization for 
particular activity (e.g., strip 
search) based on information 
discovered as part of prior 
illegal search 

 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 
165 (Ct. App. 1998): 1998 Term, p. 1059, sec. 
1.83321. 

1.8339  On other matters 

1.83391  On previously obtained 
evidence 

 For cases dealing with this subject, see sec. 
1.8312. 

1.83392  On discovery of witness's 
identity and use of 
witness's testimony at trial 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 39, sec. 1.9335. 
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 United States v. Ceccolini, 98 S. Ct. 1054 (1978): 
1977 Term, p. 8, sec. 1.9212. 

1.83393  On subsequently issued 
criminal complaint 

 For cases dealing with this subject, see sec. 6.136. 

1.834  Effect of illegal seizure of evidence 
or other property (e.g., automobile) 

1.8341  In general 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

1.8342  On evidence discovered in 
search of item illegally seized, 
conducted pursuant to search 
warrant 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1.34, sec. 1.8342. 

1.835  Effect of warrantless entry into 
home or other protected area 
requiring warrant to enter 

1.8351  In general 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶21-22. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

1.8352  On subsequent search and 
evidence obtained thereby 

1.83521  In general 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶21-22. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶45-
51. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

1.83522  On search incident to 
arrest, when warrantless 
entry was improperly made 
to effect arrest 

 Kirk v. Louisiana, 122 S. Ct. 2458 (2002), 2001 
Term USSC-30. 

1.8353  On subsequent statement 

1.83531  In general 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

 For cases dealing with the effect, on the 
admissibility of a statement, of an arrest that was 
illegal because it was made in home without 
warrant, see sec. 1.83222. 

1.83532  When warrantless entry 
was made to effect arrest 

 For cases dealing with this subject, see secs. 
1.83222 and 1.83223. 

1.8354  On subsequent consent to entry 
into or to search of area 
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1.83541  In general 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶23-30. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶45-
51. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

1.83542  To satisfy attenuation test, 
officer not required to tell 
subject of search that he 
has right to refuse consent 
or that officer has no 
warrant authorizing entry 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

1.8355  On subsequent identification 

1.83551  In general 

1.83552  When warrantless entry 
was made to effect arrest 

 For cases dealing with this subject, see sec. 
1.83233 and 1.83234. 

1.8356  On arrest made in home after 
unlawful warrantless entry into 
home 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶22. 

1.8357  On continuing custody after 
arrest that was unlawful 
because it was made after 
unconstitutional warrantless 
entry into home 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶40. 

1.8358  On jurisdiction to try 
defendant when arrest was 
made in home after unlawful 
warrantless entry into home 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶22. 

1.836  Effect of illegal manner of entry to 
execute search or arrest warrant 
(e.g., inappropriate no-knock entry, 
unreasonable destruction of 
property, etc.) 

1.8361  In general 

 Hudson v. Michigan, 126 S. Ct. 2159 (2006). 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶28-75. 

 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 
(1998): 1997 Term, p. 1-23, sec. 1.42528. 

 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 
610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

 For cases dealing with the applicability of the 
exclusionary rule to violation of knock-and-
announce requirement, see sec. 1.4256. 

 For cases dealing with the applicability of the 
exclusionary rule when entry involved 
unreasonable destruction of property, see sec. 
1.42664. 

1.8362  On evidence discovered in 
search after entry 

 United States v. Ramirez, 118 S. Ct. 992 (1998): 
1997 Term, p. 1-28, sec. 1.42553. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶28-75. 

 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 
(1998): 1997 Term, p. 1-23, sec. 1.42528. 

 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 
610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361. 
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 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

1.837  Effect of other activity prohibited 
by fourth amendment 

1.838  Effect of illegal interrogation 

 For cases dealing with this subject, see sec. 2.64. 

1.839  Other and related matters 

1.8391  Need for remand to trial court 
for findings necessary to 
determine whether items 
obtained by police in 
subsequent searches tainted by 
initial unlawful search 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-45, sec. 1.8341. 

1.9  Other Matters Relating To Arrest, Search, 
Or Seizure 

1.91  Burden Of Production, And Burden 
And Standard Of Proof, On Search And 
Seizure Questions 

1.911  Burden of production 

1.9111  Defendant's burden to produce 
some evidence that makes 
prima facie showing that 
Fourth Amendment rights 
violated 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

1.912  Burden of proof 

1.9121  In general 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶37. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-62, sec. 1.911. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶38. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

1.9122  Whether defendant had 
subjective and legitimate (i.e., 
reasonable) expectation of 
privacy 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶40. 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶20, 22. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 1-50, sec. 1.7523. 

 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 
(1991): 1990 Term, p. 1-1, sec. 1.1113. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-62, sec. 1.912. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶12. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶10. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶13. 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶11. 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶11. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶35. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 
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 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

1.9123  Whether defendant has 
standing to challenge search or 
seizure 

 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 
Term, p. 13, sec. 1.81. 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶9. 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶12. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶10. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶10. 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶11. 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

1.9124  Whether probable cause existed 
for arrest or search 

1.91241  When warrant issued 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶7. 

 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 
(1994): 1993 Term, p. 1-17, sec. 1.3211. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-14, sec. 1.4214. 

 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 
(1980): 1980 Term, p. 17, sec. 1.8112. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶14. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶5. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶11. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶9. 

1.91242  When no warrant issued 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶19. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 17, sec. 1.8111. 

1.9125  Whether warrantless entry, 
search, or seizure falls within 
exception to warrant 
requirement 

1.91251  In general 

 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 
Term, p. 4, sec. 1.411. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶36. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶27. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶30. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶17. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶35. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 22, sec. 1.811. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 4, sec. 1.4112. 

http://www.wicourts.gov/html/ca/98/98-0996.htm�
http://www.wicourts.gov/html/ca/97/97-2744.htm�
http://www.wicourts.gov/html/ca/97/97-2746.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36881�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33800�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33680�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18776�
http://www.wicourts.gov/html/ca/02/02-1008.htm�
http://www.wicourts.gov/html/ca/98/98-0996.htm�
http://www.wicourts.gov/html/sc/00/00-1846.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30158�
http://www.wicourts.gov/html/ca/01/01-2691.htm�
http://www.wicourts.gov/html/ca/01/01-1398.htm�
http://www.wicourts.gov/html/ca/00/00-2851.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36808�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=35055�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33346�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25202�
http://www.wicourts.gov/html/sc/99/99-0070.htm�
http://www.wicourts.gov/html/sc/98/98-3485.htm�
http://www.wicourts.gov/html/sc/98/98-0896.htm�


1-247 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 6, sec. 1.4211. 

 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 
(1983): 1983 Term, p. 12, sec. 1.4211. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶7. 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶9. 

 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 
718, 736 N.W.2d 211, at ¶16. 

 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 
831, 707 N.W.2d 565, at ¶15. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶10. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶8. 

 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 
620 N.W.2d 225, 2000 Term WCA-108, at ¶11. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 1-36, sec. 1.913. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 1-21, sec. 1.911. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 31, sec. 1.811. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 16, sec. 1.813. 

 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 
(Ct. App. 1978): 1978 Term, p. 11, sec. 1.811. 

1.91252  Entry into home 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶7. 

 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 
831, 707 N.W.2d 565, at ¶15. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶12. 

1.91253  Community caretaker 
exception 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶17. 

 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 
767 N.W.2d 369, at ¶9. 

 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 
831, 707 N.W.2d 565, at ¶15. 

1.91254  Exigent circumstances 
exception 

 For cases dealing with this subject, see sec. 
1.91295. 

1.9126  Whether illegal arrest, search, 
or other activity prohibited by 
Fourth Amendment tainted 
evidence, i.e., whether evidence 
is admissible despite illegality 
because taint has been 
attenuated 

 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 
Term, p. 13, sec. 1.81. 

 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 
Term, p. 13, sec. 1.9231. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 1-38, sec. 1.8323. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

1.9127  On issues relating to consent 

1.91271  Whether consent to search 
or seizure was given and 
was voluntary; whether 
search or seizure was done 
with consent 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 22, sec. 1.812. 
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 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 
1979 Term, p. 13, sec. 1.81. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶16. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶21. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶21. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 29, sec. 1.812. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 7, sec. 1.51. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶8. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶17. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶12. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶10. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶17. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶14. 

 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 
(Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 
595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212. 

1.91272  Whether search and seizure 
falls within third-party 
consent exception to 
warrant requirement 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶16. 

1.9128  Whether search falls within 
exception to exclusionary rule 

1.91281  Inevitable discovery 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 22, sec. 1.8131. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 31, sec. 1.8121. 

 For cases dealing generally with the inevitable 
discovery exception to the exclusionary rule, see 
sec. 1.826. 

1.91282  Good faith 

 For cases dealing generally with the good faith 
exclusion to the exclusionary rule, see sec. 1.825. 

1.9129  Other issues and questions 

1.91291  Whether private party who 
conducted search acted as 
agent of government; 
whether search was private 
search or government 
search 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶23. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶14. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶13. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶12. 

 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 
(Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7111. 

1.91292  Whether search occurred 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

1.91293  Whether search or seizure 
was reasonable and in 
compliance with fourth 
amendment 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶42. 
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 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

1.91294  Whether seizure based on 
reasonable suspicion was 
sufficiently limited in 
scope 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶11. 

1.91295  Whether exigent 
circumstances justifying 
warrantless entry into 
home existed 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶20. 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶17. 

1.91296  Whether sufficient 
attenuation exists to permit 
admission of evidence 

 State v. Farias-Mendoza, 2006 WI App 134, 294 
Wis. 2d 726, 720 N.W.2d 489, at ¶26. 

1.91297  Whether reasonable 
suspicion justifying stop 
existed 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶12. 

1.91298  Whether officer's conduct 
fell within scope of 
community caretaker 
function 

 For cases dealing with this subject, see sec. 
1.91253. 

1.91299  Whether temporary 
detention was reasonable 

 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ 
N.W.2d __, at ¶14. 

1.913  Standard of proof 

1.9131  In general 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶53, 55. 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-63, sec. 1.9221. 

1.9132  At hearing where 
reconstruction of telephonic 
application for search warrant 
that was not recorded is 
attempted 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶53-57. 

1.9133  On issues relating to cosnent 

1.91331  Whether consent to search 
and seizure was given and 
was voluntary 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶21. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶21. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶8. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶17. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶12. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶17. 

1.91332  Whether search and seizure 
falls within third-party 
consent exception to 
warrant requirement 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶16. 

1.9134  Whether defendant had 
subjective and legitimate (i.e., 
reasonable) expectation of 
privacy 
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 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶40. 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶12. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶10. 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶11. 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶11. 

1.9135  Whether defendant has 
standing to challenge search or 
seizure 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶12. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶10. 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶11. 

1.9136  Whether search was 
government search or private 
search 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶23. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶12. 

 For cases dealing with this subject, see sec. 
1.21216. 

1.92  Hearing On Motion To Suppress 

1.921  When hearing required 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

1.922  Burden and standard of proof at 
suppression hearing 

1.9221  Standard of proof 

 For cases dealing with this subject, see sec. 1.913. 

1.9222  Burden of proof 

 For cases dealing with this subject, see sec. 1.912. 

1.923  Use at trial of defendant's 
testimony at suppression hearing 

1.9231  In general 

 United States v. Salvucci, 100 S. Ct. 2547 (1980): 
1979 Term, p. 15, sec. 1.893. 

 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 
(1989): 1989 Term, p. 2-15, sec. 2.6112. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613. 

1.9232  For impeachment 

 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 
(1989): 1989 Term, p. 2-15, sec. 2.6112. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613. 

1.924  Requirements relating to circuit 
court's fact finding 

1.9241  Requirement that circuit court 
make findings of fact on record 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 16, sec. 1.821. 

1.9242  Circuit court not required to 
provide reasons on record for 
its credibility determinations 

 For cases dealing with this subject in the context 
of a motion to suppress the defendant's statement, 
see 2.6262. 

1.925  Use of hearsay evidence 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 100, sec. 8.525. 

1.926  Determination of credibility of 
witnesses 

1.9261  In general 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 1-21, sec. 1.921. 
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 For cases dealing with this subject on the context 
of a motion to suppress a defendant's statement, 
see sec. 2.62371. 

1.9262  Circuit court not required to 
provide reasons on record for 
its credibility determinations 

 For cases dealing with this subject, see sec. 
1.9242. 

1.927  Reconsideration of decision based 
on evidence adduced at trial 

1.928  Other matters 

1.9281  Consideration of allegations of 
complaint in deciding 
suppression motion 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶15. 

1.9282  Requirement that hearing be 
open to public and press 

 For cases dealing with this subject, see secs. 
30.7214 and 46.124. 

1.93  Waiver Of Fourth Amendment Rights 
Or Of Claim That Fourth Amendment 
Rights Were Violated 

1.931  By failure to bring pretrial motion 
to suppress 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 18, sec. 1.84. 

1.932  By failure to pursue pretrial motion 
to suppress after it is made 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 2-10, sec. 2.621. 

1.933  By failure to object 

 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 
Term, p. 1-63, sec. 1.933. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 18, sec. 1.84. 

 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 
(Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213. 

1.934  By failure to present proper 
argument on appeal 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 157, sec. 10.473. 

1.935  By failure to argue with some 
prominence particular ground for 
suppression raised 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶24. 

 For cases dealing with this subject in the context 
of motions to suppress a defendant's statement, see 
sec. 2.634. 

1.936  By deliberate decision not to 
pursue motion challenging arrest 

 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 1-26, sec. 1.5243. 

1.937  By failure to raise issue in, or 
present issue to, trial court 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶28. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶34-
39. 

 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

1.938  By failure to pursue particular 
ground for suppression 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

1.939  By other action or inaction 

1.9391  By failure to adequately pursue 
Fourth Amendment grounds 
for pretrial motion to suppress 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 
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1.9392  In United States Supreme 
Court, by failure to present 
issue to federal district court or 
court of appeals 

 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 
(1994): 1993 Term, p. 1-32, sec. 1.931. 

1.9393  By waiting until reply brief to 
raise it in court of appeals 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶34-
39. 

1.9394  By consenting to activity 
alleged to be in violation of 
Fourth Amendment 

 For cases dealing with this subject, see sec. 1.22. 

1.9395  By accepting governmental 
benefit conditioned on waiver 
of Fourth Amendment rights 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶9. 

1.94  Validity Of Arrest Or Search Under 
Law Later Held Unconstitutional Or 
Misinterpreted By Arresting Or 
Searching Officer 

1.941  Validity of arrest or search under 
law later held unconstitutional 

1.9411  When law authorized arrest 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 31, sec. 1.851. 

1.9412  When law created crime for 
which arrest made 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 31, sec. 1.852. 

 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 
Term, p. 12, sec. 1.86. 

 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 14, 
sec. 1.892. 

 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 
(Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222. 

1.9413  When law authorized search 

 Herring v. United States, 129 S. Ct. 695 (2009). 

 Illinois v. Krull, 107 S. Ct. 1160 (1987): 1986 Term, 
p. 23, sec. 1.851. 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 31, sec. 1.851. 

 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 
Term, p. 12, sec. 1.9123. 

1.942  Validity of arrest or search under 
law misinterpreted by arresting or 
searching officer 

1.9421  Probable cause to arrest exists 
only if officer's construction of 
ambiguous statute to apply to 
defendant's conduct is correct; 
if facts would support violation 
of statute only under a legal 
misinterpretation of statute, no 
probable cause exists; lawful 
stop cannot be predicated upon 
an officer's mistake of law 

 For cases dealing with this subject, see sec. 
1.31992. 

1.95  Propriety Of Miscellaneous Police 
Activity In Connection With, And 
Specific Principles Relating To,  
Arrests, Searches And Seizures 

1.951  Activity in connection with, and 
specific principles relating to, 
arrests and other seizures of the 
person 

1.9511  Pretextual arrest or stop: arrest 
or stop of defendant for one 
type of activity (e.g., traffic 
violation) for purpose of 
interrogating him or seeking 
consent to search with respect 
to other activity (e.g., drug 
possession) 

1.95111  In general 

 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 
Term USSC-20. 
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 Whren v. United States, 116 S. Ct. 1769 (1996): 
1995 Term, p. 1-21, sec. 15332. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 32, sec. 1.883. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591. 

1.95112  Temporary detention of 
motorist upon probable 
cause to believe he has 
violated traffic laws 
permissible, even if 
reasonable officer would 
not have stopped the 
motorist absent some 
additional law enforcement 
objective 

 For cases dealing with this subject, see sec. 
1.5335. 

1.9512  Right or authority to arrest for, 
or otherwise enforce, ordinance 
violation, traffic infraction, or 
other noncriminal offense 

1.95121  In general 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 18, sec. 1.866. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶25. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶15. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶10. 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶6. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 
546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 32, sec. 1.8612. 

 City of Madison v. Two Crow, 88 Wis. 2d 156, 276 
N.W.2d 359 (Ct. App. 1979): 1978 Term, p. 12, sec. 
1.88. 

 For cases dealing with the entry into premises to 
make an arrest for an ordinance violation or other 
noncriminal offense, see sec. 1.95132. 

1.95122  Authority of municipal 
officer to enforce city 
traffic ordinance 
incorporating Wisconsin 
Administrative Code 
equipment provision, by 
stopping and inspecting 
vehicle suspected of 
violating ordinance 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶12-23. 

1.95123  Authority of state patrol 
and DOT traffic officers to 
enforce equipment 
violations under Wisconsin 
Administrative code, by 
stopping and inspecting 
vehicles 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶19-21. 

1.9513  Entry into premises to make 
arrest 

1.95131  In general 

 For cases dealing with this subject, see sec. 
1.1612. 

1.95132  To arrest for ordinance 
violation or other 
noncriminal offense 

 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 
Term, p. 10, sec. 1.4112. 

 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 
N.W.2d 562 (1989): 1988 Term, p. 38-3, sec. 38.321. 
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 For cases dealing generally with the right to 
arrest for ordinance violation or other noncriminal 
offense, see sec. 1.9512. 

1.95133  Requirement of knock and 
announcement 

 For cases dealing with the requirement of knock 
and announcement in executing search warrant, 
see sec. 1.425. 

 For cases dealing with the need to knock and 
announce before entering automobile, see sec. 
1.95185. 

1.9514  Use of force to effect arrest or 
other seizure of the person 

1.95141  In general 

 Brosseau v. Haugen, 125 S. Ct. 596 (2004). 

 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term 
USSC-28. 

 Graham v. Connor, 109 S. Ct. 1865 (1989): 1988 
Term, p. 1-22, sec. 1.9611. 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶27-60. 

 Johnson v. Ray, 99 Wis. 2d 777, 299 N.W.2d 849 
(1981): 1980 Term, p. 19, sec. 1.882. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 40-3, sec. 40.341. 

1.95142  Deadly force 

 Scott v. Harris, 127 S. Ct. 1769 (2007). 

 Brosseau v. Haugen, 125 S. Ct. 596 (2004). 

 Tennessee v. Garner, 105 S. Ct. 1694 (1985): 1984 
Term, p. 33, sec. 1.8617. 

1.95143  Excessive force may be 
established without expert 
testimony 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶28-37. 

1.95144  Merely pointing gun at 
arrestee does not constitute 
excessive force 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶17. 

1.95145  Police officer's attempt to 
terminate dangerous high-
speed car chase that 
threatens lives of innocent 
bystanders does not violate 
Fourth Amendment, even 
when it places fleeing 
motorist at risk of serious 
injury or death 

 Scott v. Harris, 127 S. Ct. 1769 (2007). 

1.9515  Pursuit of person to apprehend 
him 

1.95151  "Fresh pursuit" 

 For cases dealing with this subject, see sec. 
1.9517. 

1.95152  "Close pursuit" 

 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 
N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-23, 
sec. 1.9612. 

1.95153  "Hot pursuit" 

 For cases dealing with this subject, see sec. 1.624. 

1.9516  Jurisdictional issues 

1.95161  Law enforcement officer's 
jurisdiction and authority 
in general 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶13. 

1.95162  Law enforcement officer's 
jurisdiction and authority 
to act outside local 
jurisdiction when law 
enforcement agency from 
other jurisdiction requests 
such assistance from 
officer 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶13. 
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1.95163  Execution of Wisconsin 
arrest warrant outside 
Wisconsin 

 For cases dealing with this subject, see sec. 
1.4158. 

1.95164  Arrest by Wisconsin officer 
or other state's officer 
outside Wisconsin or that 
other state 

 State v. Slawek, 114 Wis. 2d 332, 338 N.W.2d 120 
(Ct. App. 1983): 1983 Term, p. 31, sec. 1.8611. 

 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 
(Ct. App. 1981): 1981 Term, p. 17, sec. 1.861. 

1.95165  Arrest by Wisconsin officer 
outside local jurisdiction: 
in general 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶28-30. 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-12. 

 City of Waukesha v. Gorz, 166 Wis. 2d 243, 479 
N.W.2d 221 (Ct. App. 1991): 1991 Term, p. 1-26, 
sec. 1.991. 

 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 
N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-23, 
sec. 1.9612. 

1.95166  Arrest by Wisconsin officer 
outside local jurisdiction: 
fresh pursuit 

 For cases dealing with this subject, see sec. 
1.9517. 

1.95167  Arrest by Wisconsin officer 
outside local jurisdiction: 
when seizure of person at 
conclusion of fresh pursuit 
for one crime (traffic 
violation) results in 
suspicion of, or probable 
cause to arrest for, another 
crime (e.g., drunk driving), 
officer has authority to 
investigate and to 
ultimately arrest for that 
other crime 

 For cases dealing with this subject, see sec. 
1.95172. 

1.95168  Jurisdiction of sheriffs and 
deputy sheriffs 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

1.95169  Effect of acting outside 
jurisdiction:  does it 
provide grounds for 
suppression of evidence or 
overturning of arrest? 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶30. 

1.9517  Fresh pursuit 

1.95171  In general 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-12. 

 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 
N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-23, 
sec. 1.9612. 

1.95172  When seizure of person at 
conclusion of fresh pursuit 
for one crime (traffic 
violation) results in 
suspicion of, or probable 
cause to arrest for, another 
crime (e.g., drunk driving), 
officer has authority to 
investigate and to 
ultimately arrest for that 
other crime 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶8-12. 

1.9518  Other matters 

1.95181  Compelling person 
arrested for civil violation 
to participate in lineup on 
unrelated criminal charge 

 For cases dealing with this subject, see sec. 
1.5912. 
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1.95182  Compelling person 
arrested for criminal 
violation to participate in 
lineup on unrelated 
criminal charge 

 For cases dealing with this subject, see sec. 
1.5913. 

1.95183  Strip searches of arrestees 

 For cases dealing with this subject, see sec. 1.635. 

1.95184  Reliance on "wanted flyer" 
issued by another police 
department 

 For cases dealing with the reliance on a "wanted 
flyer" issued by another police department in 
making an investigative stop, see sec. 1.52295. 

1.95185  Entry of auto to arrest 
without knock and 
announcement 

 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 
(Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616. 

1.95186  Right to require production 
of identification 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

 For cases dealing with the right to require 
production of identification during an 
investigative stop, see sec. 1.52571. 

1.95187  Arrest pursuant to material 
witness warrant 

 For cases dealing with this subject, see sec. 
1.9982. 

1.95188  Manner of effecting arrest 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 8, sec. 1.81. 

 For cases dealing with the use of force to effect 
arrest, see sec. 1.9514. 

1.95189  Seizure of wrong person 
under arrest warrant 

 For cases dealing with this subject, see sec. 
1.4154. 

1.9519  Other matters (cont'd) 

1.95191  Statutory obligation to 
release person arrested for 
traffic violation 

 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. 
App. 1987): 1987 Term, p. 1-16, sec. 1.7232. 

1.95192  Implicit in authority to 
arrest is authority to stop 
vehicle of arrestee 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 1-24, sec. 1.985. 

1.95193  Protective sweep of 
premises in which arrest 
occurs 

 For cases dealing with this subject, see sec. 1.772. 

1.95194  Citizen's arrest 

 For cases dealing with this subject, see sec. 
1.9981. 

1.95195  Failure to inform foreign 
national of right to contact 
his nation's consulate 

 For cases dealing with this subject, see sec. 
47.8781. 

1.95196  Police officer does not 
violate substantive due 
process by causing death 
through deliberate or 
reckless indifference to life 
in high-speed automobile 
chase aimed at 
apprehending suspected 
offender; only purpose to 
cause harm unrelated to 
legitimate object of arrest 
will satisfy the element of 
arbitrary conduct shocking 
to the conscience, necessary 
for a due process violation 

 For cases dealing with this subject, see sec. 
22.891. 
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1.95197  Applicability of federal 
Rehabilitation Act of 1973 
and Americans with 
Disabilities Act to arrests 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶45. 

1.95198  Right to arrest (i.e., to 
subject one to a full 
custodial arrest, including 
transport to police station 
and booking) for 
misdemeanor (e.g., traffic 
infraction punished by fine 
or imprisonment) 
committed in officer's 
presence 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 
Term USSC-20. 

 Atwater v. City of Lago Vista, 121 S. Ct. 1536 
(2001), 2000 Term USSC-14. 

1.95199  Surveillance of arrested 
person 

 For cases dealing with this subject, see sec. 
1.24212. 

1.952  Activity in connection with, and 
specific principles relating to, 
arrests and other seizures of the 
person (cont'd) 

1.9521  May lawfully stopped person, 
within reasonable time after 
stop, be asked questions 
relating to, or asked to consent 
to a search whose object is to 
uncover evidence of, criminal 
or other activity that was not 
cause of initial stop? 

1.95211  In general 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 For cases dealing with this subject in the context 
of asking consent to search, see sec. 1.22151. 

 For cases dealing with this subject, see sec. 
1.52581. 

1.95212  Is asking for consent to 
search after seizure 
terminated permissible? 

 For cases dealing with this subject, see sec. 
1.22152. 

1.95213  In case of traffic stop, 
seizure becomes unlawful 
after traffic stop is 
concluded if stopped 
person remains seized after  
stop concluded and, 
therefore, any consent 
given after stop concluded, 
but while person remains 
seized, is invalid 

 For cases dealing with this subject, see sec. 
1.22154. 

1.9522  Asking person, after officer 
completes traffic stop and 
informs person he or she is free 
to go, for consent to search of 
vehicle 

 For cases dealing with this subject, see sec. 
1.24991. 

1.9523  Person stopped for one reason 
(e.g., driver stopped for traffic 
violation) may, within 
reasonable time after stop, be 
asked questions relating to, or 
asked to consent to a search 
whose object is to uncover 
evidence of, criminal or other 
activity that was not cause of 
initial stop, so long as those 
inquiries do not measurably 
extend duration of stop 

 Arizona v. Johnson, 129 S. Ct. 781 (2009). 

 For cases dealing with this subject in the context 
of asking consent to search, see sec. 1.22151. 

 For cases dealing with this subject, see sec. 
1.52581. 

1.9524  Arresting officer need not state 
crime for which defendant is 
arrested in order to effectuate 
valid arrest 
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 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶11. 

1.9525  Legality and constitutionality 
of arrest does not depend on 
statutory authorization to make 
arrest 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

1.9526  Arrest does not violate Fourth 
Amendment simply because it 
is forbidden by state law; fact 
that state has chosen to provide 
more protection from arrest 
than Fourth Amendment 
provides is exclusively matter 
of state law 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

1.9527  Where officer has probable 
cause to believe person 
committed even minor crime in 
his presence, arrest is 
constitutionally permissible 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

1.953  Activity in connection with, and 
specific principles relating to, 
searches for, and seizures of, 
evidence 

1.9531  Pretextual activity in 
connection with searches for, 
and seizures of, evidence (i.e., 
conducting search, inspection, 
seizure, etc., permitted for one 
purpose as pretext for 
obtaining incriminating 
evidence) 

1.95311  Pretextual administrative 
inspection: administrative 
inspection cannot be 
pretext for obtaining 
evidence of violation of 
penal laws 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

1.95312  Pretextual inventory 
search: inventory search 
must not be used as pretext 
for general rummaging in 
order to obtain 
incriminating evidence 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

1.95313  Pretextual probation 
search: search of parolee's 
premises with intent to 
obtain evidence against 
non-parolee 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

1.9532  Right to retain items found in 
search 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

 For cases dealing with the right to seize items 
found during stop and frisk, see sec. 1.5281. 

 For cases dealing with the plain view doctrine, 
see sec. 1.68. 

1.9533  Permissible scope of search or 
seizure 

1.95331  In general 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 7, sec. 1.4251. 

1.95332  Of search under warrant 

 For cases dealing with this subject, see sec. 
1.4263. 

1.95333  Of warrantless search 

 Horton v. California, 110 S. Ct. 2301 (1990): 1989 
Term, p. 1-39, sec. 1.9522. 
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1.95334  Subjecting items found in 
search to examination 
designed to bring out 
characteristics not visible 
to unaided senses (e.g., 
developing film, scientific 
analysis, etc.) to determine 
whether they constitute 
evidence sought or to 
reveal incriminating nature 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶14-16. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶14-15. 

 For cases dealing with the examination of 
packages, books, tapes, and other items properly 
seized, or otherwise lawfully obtained, and in 
possession of police, see sec. 1.672. 

 For cases dealing with the examination and 
testing of blood that has been lawfully seized from 
individual, see secs. 1.63213 and 1.63223. 

1.95335  Removing items found in 
search to another location 
(e.g., police station) for 
further examination to 
determine whether they 
constitute evidence sought 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

1.95336  Opening containers that 
might contain object of 
search 

 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 
Term, p. 7, sec. 1.4251. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 1-22, sec. 1.4243. 

1.95337  Right to move objects in 
order to conduct search 

 State v. Johnson, 187 Wis. 2d 237, 522 N.W.2d 588 
(Ct. App. 1994): 1994 Term, p. 1-7, sec. 1.2341. 

1.95338  Officer may seize property 
found during course of 
otherwise valid search 
even though property does 
not relate to purpose of 
search 

 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 
(Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423. 

1.95339  Right to continue search 
when officer discovers 
incriminating evidence that 
does not relate to the initial 
purpose of the search 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

1.9534  Permissible scope of search or 
seizure (cont'd) 

1.95341  Seizure of items not 
described in search warrant 

 For cases dealing with this subject, see sec. 
1.42637. 

1.95342  When packages, books, 
tapes and other items have 
been properly seized or 
otherwise lawfully 
obtained, and are in 
possession of police, 
warrant may be required 
for examination of them 

 For cases dealing with this subject, see sec. 1.672. 

1.95343  Moving item in plain sight 
to see nonvisible part 

 For cases dealing with this subject, see sec. 
1.2342. 

1.9535  Use of devices to enhance 
human senses 

1.95351  Flashlight 

 For cases dealing with this subject, see sec. 
1.2331. 

1.95352  Binocular or telescope 
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 For cases dealing with this subject, see sec. 
1.2332. 

1.9536  Jurisdictional issues 

1.95361  Seizure of evidence by 
officer acting outside his or 
her jurisdiction 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶7-9. 

 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 
(Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231. 

1.95362  Effect of officer's acting 
outside his or her 
jurisdiction on evidence 
obtained while so acting:  
does suppression rule 
apply? 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶7-9. 

1.9537  No need for statutory 
authorization to engage in 
normal investigative practices 

 Dow Chemical Co. v. United States, 106 S. Ct. 1819 
(1986): 1985 Term, p. 1, sec. 1.126. 

1.9538  When law enforcement officers 
seize property pursuant to 
warrant, due process requires 
reasonable notice that property 
has been taken so owner can 
pursue available remedies for 
its return 

 For cases dealing with this subject, see sec. 
1.4295. 

1.9539  Other matters 

1.95391  Activity in connection with 
execution of search warrant 

 For cases dealing with this subject, see sec. 1.426. 

1.95392  No-knock entry to conduct 
search or to engage in other 
activity 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 For cases dealing with a no-knock entry to 
execute a search warrant, see sec. 1.425. 

 For cases dealing with the requirement of knock 
and announcement before entry to effect arrest, see 
sec. 1.95133. 

 For cases dealing with the need to knock and/or 
announce before entry to render aid to injured 
person or to prevent injury to person, see sec. 
1.62262. 

1.95393  Use of undercover agents 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 34, sec. 1.8622. 

1.95394  Use of force to conduct 
search for, or seizure of, 
evidence 

 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 
(Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521. 

1.95395  When undercover officer 
lawfully on premises, he 
may summon other officers 
to enter premises and 
perform back-up and 
assistance with respect to 
activity that he was 
constitutionally permitted 
to undertake 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

1.95396  Searches of disabled 
persons 

 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 
(Ct. App. 1990): 1989 Term, p. 1-32, sec. 1.6921. 

1.954  Activity in connection with, and 
specific principles relating to, 
searches for, and seizures of, 
evidence (cont'd) 

1.9541  Lawfully stopped person may, 
within reasonable time after 
stop, be asked questions 
relating to, or asked to consent 
to a search whose object is to 
uncover evidence of, criminal 
or other activity that was not 
cause of initial stop 
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1.95411  In general 

 For cases dealing with this subject in the context 
of asking consent to search, see sec. 1.22151. 

 For cases dealing with this subject, see sec. 
1.52581. 

1.95412  Is asking for consent to 
search after seizure 
terminated permissible? 

 For cases dealing with this subject, see sec. 
1.22152. 

1.9542  Asking person, after officer 
completes traffic stop and 
informs person he or she is free 
to go, for consent to search of 
vehicle 

 For cases dealing with this subject, see sec. 
1.24991. 

1.9543  Search or seizure does not 
violate Fourth Amendment 
simply because it is forbidden 
by state law or not authorized 
by state law; states are free to 
impose higher standards on 
searches and seizures than 
those imposed by Fourth 
Amendment 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

1.955  Other activity 

1.9551  Knock and talk 

1.95511  In general 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶11. 

1.95512  Does exigent circumstance 
created by "knock and talk" 
allow warrantless entry 
and/or search? 

 For cases dealing with this subject, see sec. 
1.62121. 

1.96  Miscellaneous Principles Relating To 
Arrests, Searches And Seizures 

1.961  Effect of good faith or subjective 
intent or belief of officer making 
arrest, search, or seizure 

1.9611  In general 

 Brendlin v. California, 127 S. Ct. 2400 (2007). 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 
Term USSC-20. 

 Bond v. United States, 120 S. Ct. 1462 (2000): 1999 
Term, p. 1-87, sec. 1.9611. 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-42, sec. 1.9611. 

 Whren v. United States, 116 S. Ct. 1769 (1996): 
1995 Term, p. 1-36, sec. 1.9611. 

 Graham v. Connor, 109 S. Ct. 1865 (1989): 1988 
Term, p. 1-25, sec. 1.9741. 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶26-28. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶29. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶30. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶30-39. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶10. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶13. 

 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 
(Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

1.9612  Existence of probable cause not 
dependent on good faith, or 
subjective belief or intent, of 
officer 
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 For cases dealing with this subject, see sec. 1.34. 

1.9613  Reliance on incorrect reason to 
justify intrusion does not 
invalidate action so long as 
valid reason exists 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 1-22, sec. 1.9712. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261. 

1.9614  Reviewing court not bound by 
subjective assessment or 
motivation of officer; they are 
irrelevant to Fourth 
Amendment analysis 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶29. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶23. 

 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 
742 N.W.2d 923, at ¶4. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶12. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261. 

 For cases dealing with this subject, in the context 
of emergency entries or searches, see sec. 1.6225. 

1.9615  Appellate court is not bound by 
officer's subjective reasons for 
search or arrest 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶29. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

1.9616  Evil intentions or ulterior 
motives irrelevant 

 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 
Term USSC-20. 

 Whren v. United States, 116 S. Ct. 1769 (1996): 
1995 Term, p. 1-36, sec. 1.9611. 

 Graham v. Connor, 109 S. Ct. 1865 (1989): 1988 
Term, p. 1-25, sec. 1.9741. 

1.9617  Action not rendered 
unconstitutional by officer's 
subjective intent to engage in 
additional action that would be 
unconstitutional 

 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 
Term, p. 33, sec. 1.8615. 

 United States v. Hensley, 105 S. Ct. 675 (1985): 
1984 Term, p. 16, sec. 1.5261. 

1.9618  Other principles 

1.96181  Fact that officer does not 
have state of mind 
hypothecated by reasons 
which provide legal 
justification for action does 
not invalidate action as 
long as circumstances, 
viewed objectively, justify 
that action 

 Brigham City v. Stuart, 126 S. Ct. 1943 (2006). 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

 Whren v. United States, 116 S. Ct. 1769 (1996): 
1995 Term, p. 1-36, sec. 1.9611. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶29. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶30. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶33. 
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1.96182  If officer has facts 
amounting to reasonable 
suspicion that would 
justify stop, stop is valid 
even if officer was not 
subjectively motivated by 
desire to investigate this 
suspicion 

 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 
742 N.W.2d 923, at ¶4. 

1.96183  Fact that officer did not 
subjectively rely on 
particular factor does not 
mean appellate court may 
not consider that factor in 
determining whether 
sufficient justification for 
activity in question existed 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶33. 

1.96184  Officer's subjective belief 
may be considered by court 
in determining whether 
objective test or standard 
has been met 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶38. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶34. 

 For cases dealing with this subject in the context 
of frisks, see sec. 1.52616. 

 For cases dealing with this subject in the context 
of the emergency doctrine, see sec. 1.62252. 

1.96185  When search or seizure not 
supported by probable 
cause or reasonable 
suspicion, officer's 
subjective motivation is 
factor that may warrant 
consideration 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶27. 

1.9619  Other principles (cont'd) 

1.96191  Person stopped for one 
reason (e.g., driver stopped 
for traffic violation) may, 
within reasonable time 
after stop, be asked 
questions relating to, or 
asked to consent to a search 
whose object is to uncover 
evidence of, criminal or 
other activity that was not 
cause of initial stop 

 For cases dealing with this subject, see sec. 
1.5258. 

1.96192  Concurrent suspicion of 
criminal activity does not 
deprive police officers of 
right to pursue "render 
safe" activities 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-58, sec. 1.775. 

1.96193  Temporary detention of 
motorist upon probable 
cause to believe he has 
violated traffic laws 
permissible, even if 
reasonable officer would 
not have stopped the 
motorist absent some 
additional law enforcement 
objective 

 For cases dealing with this subject, see sec. 
1.5335. 

1.96194  Continuing detention of 
person stopped for traffic 
violation does not become 
illegal seizure when 
officer's motivation for 
continuing stop is not 
related to the purpose of 
the original, constitutional 
stop and there are no 
articulable facts giving rise 
to suspicion of some 
separate illegal activity, so 
long as the detention is 
justified by the 
circumstances, viewed 
objectively 
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 For cases dealing with this subject, see sec. 
1.5336. 

1.96195  Actual motivation of 
officer is generally 
irrelevant in determining 
propriety of his or her 
conduct under Fourth 
Amendment; officer's 
subjective reasons for 
search or arrest are 
irrelevant to validity of 
search or arrest 

 Devenpeck v. Alford, 125 S. Ct. 588 (2004). 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶26-28. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶29. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶30. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶31, 33. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶10. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶10. 

1.96196  Subjective intent to make 
arrest, communicated by 
words and/or deeds to 
defendant, is necessary to 
justify search as incident to 
arrest when search 
precedes arrest 

 For cases dealing with this subject, see sec. 
1.61223. 

1.96197  In determining whether 
exigency justifying 
warrantless entry or search 
existed, subjective 
motivation or belief of 
officer is not necessary and 
its absence is not 
dispositive of question 
whether search or entry 
was justified 

 For cases dealing with this subject, see sec. 
1.6215. 

1.96198  Validity of arrest not 
dependent on whether 
there is probable cause for 
offense stated by arresting 
officer at time of arrest; so 
long as there is probable 
cause for any offense, 
arrest is valid 

 For cases dealing with this subject, see sec. 1.342. 

1.96199  Validity of arrest not 
dependent on whether 
offense stated by arresting 
officer at time of arrest 
actually exists; so long as 
there is probable cause for 
an existing offense, arrest 
is valid 

 For cases dealing with this subject, see sec. 1.343. 

1.962  Subsequent intrusion as 
continuation of first 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 18, sec. 1.4272. 

 LaFournier v. State, 91 Wis. 2d 61, 280 N.W.2d 746 
(1979): 1978 Term, p. 9, sec. 1.591. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 7, sec. 1.51. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 
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 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 
(Ct. App. 1981): 1980 Term, p. 13, sec. 1.5271. 

1.963  Right to do later what one could 
have done earlier 

 United States v. Johns, 105 S. Ct. 881 (1985): 1984 
Term, p. 14, sec. 1.5222. 

 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 
(1984): 1983 Term, p. 18, sec. 1.4272. 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 

 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 
(Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272. 

1.964  Right of government agent to 
summon police to do what agent 
could have done 

1.9641  In general 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 

1.9642  Right of firefighter to summon 
police officer at scene of fire to 
seize evidence in plain view 

 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 
651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712. 

1.965  Federal-state relationships: "silver 
platter" doctrine 

1.966  Effect of violation of law of another 
state 

1.9661  Constitutional violation 

1.9662  Statutory or other violation 

1.967  When search proper as to particular 
individual, third party whose 
privacy interest is also infringed by 
search has no right to complain 

1.9671  In general 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Hamdia, 135 Wis. 2d 406, 400 N.W.2d 484 
(Ct. App. 1986): 1986 Term, p. 15, sec. 1.5233. 

1.9672  When police have reasonable 
suspicion justifying stop of any 
occupant of vehicle, any other 
occupant of vehicle whose 
fourth amendment interest is 
also infringed by stop has no 
right to complain 

 For cases dealing with this subject, see sec. 
1.5326. 

1.968  Other principles 

1.9681  Need for prompt determination 
of probable cause after 
warrantless arrest 

 For cases dealing with this subject, see sec. 6.31. 

1.9682  Asking detained person 
questions about activity that 
was not cause of, or not related 
to, detention is not Fourth 
Amendment event that requires 
independent justification 

 Muehler v. Mena, 125 S. Ct. 1465 (2005). 

1.9683  Need for knock and/or 
announcement before entry 
into premises to conduct search 
or to engage in other activity 

 For cases dealing with this subject, see sec. 
1.95392. 

1.9684  Effect of seizure of items not 
permitted under, or outside 
scope of, constitutionally 
authorized search on 
admissibility of items whose 
seizure was permitted under, or 
within scope of, that search: 
generally, remedy is to 
suppress only items improperly 
seized 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶18. 

 For cases dealing with this subject in the context 
of the execution of a search warrant, see sec. 
1.42638. 
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1.969  Other principles (cont'd) 

1.9691  When lawfulness of official's 
activity is dependent upon 
defendant's conviction (e.g., as 
would be the case with a 
probation agent's supervisory 
search of defendant's premises) 
subsequent reversal of that 
conviction does not 
retroactively render activity 
unlawful 

 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 
(Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641. 

1.9692  When undercover officer 
lawfully on premises, he may 
summon other officers to enter 
premises and perform back-up 
and assistance with respect to 
activity that he was 
constitutionally permitted to 
undertake 

 For cases dealing with this subject, see sec. 
1.95395. 

1.9693  Probable cause to arrest exists 
only if officer's construction of 
ambiguous statute to apply to 
defendant's conduct is correct; 
if facts would support violation 
of statute only under a legal 
misinterpretation of statute, no 
probable cause exists; lawful 
stop cannot be predicated upon 
an officer's mistake of law 

 For cases dealing with this subject, see sec. 
1.31992. 

1.9694  State actor cannot 
constitutionally condition 
receipt of benefit (e.g., license 
or permit) on agreement to 
refrain from exercising Fourth 
Amendment rights 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶15. 

1.9695  Person stopped for one reason 
(e.g., driver stopped for traffic 
violation) may, within 
reasonable time after stop, be 
asked questions relating to, or 
asked to consent to a search 
whose object is to uncover 
evidence of, criminal or other 
activity that was not cause of 
initial stop 

 For cases dealing with this subject, see sec. 
1.5258. 

1.9696  Wisconsin courts are bound by 
Supreme Court's interpretation 
of federal constitution 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶13. 

1.9697  In assessing reasonableness 
under Fourth Amendment, 
Supreme Court has generally 
eschewed bright-line rules, 
instead emphasizing fact-
specific nature of 
reasonableness inquiry 

 United States v. Banks, 124 S. Ct. 521 (2003). 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶17. 

1.9698  Seizure that is lawful at its 
inception can violate Fourth 
Amendment if its manner of 
execution unreasonably 
infringes interest protected by 
Fourth Amendment 

 Illinois v. Caballes, 125 S. Ct. 834 (2005). 

1.97  Relationship Between Federal And 
State Constitutional Protections: 
Wisconsin Supreme Court Generally 
Conforms Interpretation Of State 
Constitutional Provision To 
Interpretation Given Fourth 
Amendment By United States Supreme 
Court 

1.971  In general 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶17. 
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 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶18. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶35. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶19. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶19-21. 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶18. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶10. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶20. 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶20, 22. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶19, 30. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶13. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶15. 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶10. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶18. 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶18. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶37-63. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶17. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶29. 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶13. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶17. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-87, sec. 1.97. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-60, sec. 1.97. 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 

 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 
(1996): 1995 Term, p. 1-10, sec. 1.42524. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 1-37, sec. 1.97. 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-37, sec. 1.97. 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 
637 (1993): 1992 Term, p. 1-41, sec. 1.7642. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 35-1, sec. 35.4111. 

 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 
(1993): 1992 Term, p. 1-46, sec. 1.97. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 
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 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 1-25, sec. 1.97. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-64, sec. 1.971. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-39, sec. 1.971. 

 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 
(1990): 1989 Term, p. 1-34, sec. 1.7532. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-39, sec. 1.971. 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-39, sec. 1.971. 

 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 
(1988): 1987 Term, p. 1-17, sec. 1.7262. 

 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 
823 (1988): 1987 Term, p. 1-13, sec. 1.7221. 

 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 
398 (1987): 1986 Term, p. 24, sec. 1.881. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 20, sec. 1.883. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 7, sec. 1.5231. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 33, sec. 1.887. 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶16. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶11. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶15. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶8. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶19-23. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶8. 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶15. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶12. 

 State v. Young, 2004 WI App 227, 277 Wis. 2d 
715, 690 N.W.2d 866, at ¶26. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶17. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶5. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶32, 
49. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶7. 

 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 
620 N.W.2d 225, 2000 Term WCA-108, at ¶10. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-87, sec. 1.97. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-70, sec. 1.97. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 
(Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222. 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 
(Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 1-26, sec. 1.42543. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-43, sec. 1.97. 
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 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 
(Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291. 

 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 
(Ct. App. 1992): 1992 Term, p. 1-3, sec. 1.1212. 

 State v. Long, 163 Wis. 2d 261, 471 N.W.2d 248 
(Ct. App. 1991): 1990 Term, p. 1-64, sec. 1.971. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-64, sec. 1.971. 

 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 1-64, sec. 1.971. 

 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 
(Ct. App. 1990): 1989 Term, p. 1-40, sec. 1.971. 

 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 
615 (Ct. App. 1990): 1989 Term, p. 1-40, sec. 1.971. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 1-40, sec. 1.971. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 1-40, sec. 1.971. 

 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 
319 (Ct. App. 1989): 1989 Term, p. 1-27, sec. 1.6133. 

 State v. Axelson, 149 Wis. 2d 339, 441 N.W.2d 259 
(Ct. App. 1989): 1988 Term, p. 1-26, sec. 1.982. 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252. 

 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 
(Ct. App. 1981): 1980 Term, p. 19, sec. 1.881. 

1.972  Wisconsin Supreme Court's 
authority to grant greater protection 
under state constitution 

 Virginia v. Moore, 128 S. Ct. 1598 (2008). 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶35. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶19. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶10. 

1.973  Instances in which Wisconsin 
Supreme Court has granted greater 
protection under state constitution 
or otherwise departed from 
interpretation given Fourth 
Amendment by United States 
Supreme Court 

1.9731  Good faith exception to 
exclusionary rule 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶17. 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶18. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶20. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶20. 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶45. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶37-63. 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶21. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶22. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶49. 

1.98  Appellate Review Of Search And 
Seizure Issues 

1.981  Review of trial court's findings 

1.9811  In general 

 Ornelas v. United States, 116 S. Ct. 1657 (1996): 
1995 Term, p. 1-6, sec. 1.3282. 
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 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶17. 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶10, 20. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶30. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶17, 60-69. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶25. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶12. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶8. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶13. 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶19. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶17. 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶16. 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶20. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶12. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶14. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶6. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶28, 135. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶32. 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶17. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶19. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶9. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶16. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶12, 
42. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶18. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶16. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232, and p. 
11-13, sec. 11.628. 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 
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 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Dixon, 177 Wis. 2d 461, 501 N.W.2d 442 
(1993): 1992 Term, p. 1-5, sec. 1.1224. 

 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 
637 (1993): 1992 Term, p. 1-41, sec. 1.7642. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 1-25, sec. 1.981. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-64, sec. 1.9811. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-64, sec. 1.9811. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-40, sec. 1.981. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-40, sec. 1.981. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 1-21, sec. 1.9311. 

 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 
(1989): 1988 Term, p. 1-21, sec. 1.9311. 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 1-21, sec. 1.921. 

 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 
(1987): 1986 Term, p. 22, sec. 1.831. 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 157, sec. 10.73. 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 28, sec. 1.831. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 16, sec. 1.831. 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 16, sec. 1.831. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 137, sec. 10.872. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 18, sec. 1.831. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 18, sec. 1.831. 

 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 
(1979): 1979 Term, p. 13, sec. 1.82. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 11, sec. 1.82. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶6, 9. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶26, 33. 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶8. 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶9. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶5. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶13. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶18. 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶9. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶9. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶13. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶20. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶9. 
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 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶17. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶11, 17. 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶13. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶5. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶8. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶45. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶14. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶12, 16, 30. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶8. 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶8. 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶7. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶5. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶7, 14. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶13. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶14. 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶10. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶9. 

 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 
718, 736 N.W.2d 211, at ¶14. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶7,21. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶14. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶6. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶10. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶11. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶7. 

 State v. Farias-Mendoza, 2006 WI App 134, 294 
Wis. 2d 726, 720 N.W.2d 489, at ¶15. 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶8. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶11. 

 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 
515, 707 N.W.2d 881, at ¶9. 

 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 
831, 707 N.W.2d 565, at ¶12. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶8. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶8. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶11. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶8. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶8. 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶7. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶6. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶13. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶3. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34381�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34133�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33800�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33728�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33680�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33501�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33463�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32352�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32248�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31842�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31434�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31607�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31236�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30158�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29968�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29289�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29272�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28847�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28959�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28363�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27772�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27184�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26859�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26898�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25380�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24829�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21227�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20168�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19809�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19676�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18776�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18174�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18072�
http://www.wicourts.gov/html/ca/03/03-3216.htm�
http://www.wicourts.gov/html/ca/03/03-2795.htm�
http://www.wicourts.gov/html/ca/03/03-2450.htm�
http://www.wicourts.gov/html/ca/03/03-0133.htm�
http://www.wicourts.gov/html/ca/03/03-1223.htm�


1-273 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶13. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶10. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶13. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶7. 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶10. 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶10. 

 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 
876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶4. 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶5. 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶13. 

 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 
876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶5. 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶9. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶10. 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶7. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶8. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶9. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶5. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶4. 

 State v. Williams, 2001 WI App 249, 248 Wis. 2d 
361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶9. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶7. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶13. 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶6. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶2, 
23. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶7. 

 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 
17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶8. 

 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 
358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶12. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶13. 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶6. 

 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 
620 N.W.2d 225, 2000 Term WCA-108, at ¶14. 

 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 
619 N.W.2d 279, 2000 Term WCA-83, at ¶9. 

 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 
347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶7. 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶9. 

 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 
395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 
1.16123. 

 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 
613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261. 

 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 
610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 
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 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431. 

 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 
(Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 
(Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 
(Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185. 

 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 
(Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122. 

 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 
(Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 1-26, sec. 1.42543. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-43, sec. 1.9811. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 
(Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-6, sec. 1.2211. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 
(Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212. 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 
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 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 
(Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212. 

 State v. Kruse, 175 Wis. 2d 89, 499 N.W.2d 185 
(Ct. App. 1993): 1992 Term, p. 1-42, sec. 1.772. 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-18, sec. 1.4241. 

 State v. Greene, 172 Wis. 2d 43, 492 N.W.2d 181 
(Ct. App. 1992): 1992 Term, p. 1-21, sec. 1.4241. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. 
App. 1991): 1991 Term, p. 1-8, sec. 1.5211. 

 State v. Long, 163 Wis. 2d 261, 471 N.W.2d 248 
(Ct. App. 1991): 1990 Term, p. 1-64, sec. 1.9811. 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-64, sec. 1.9811. 

 State v. York, 159 Wis. 2d 215, 464 N.W.2d 36 (Ct. 
App. 1990): 1990 Term, p. 1-64, sec. 1.9811. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 1-64, sec. 1.9811. 

 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 
615 (Ct. App. 1990): 1989 Term, p. 1-40, sec. 1.981. 

 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 
526 (Ct. App. 1989): 1988 Term, p. 1-21, sec. 1.9311. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-21, sec. 1.9311. 

 State v. Axelson, 149 Wis. 2d 339, 441 N.W.2d 259 
(Ct. App. 1989): 1988 Term, p. 1-15, sec. 1.7251. 

 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 
(Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7111. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 1-21, sec. 1.931. 

 State v. Hamdia, 135 Wis. 2d 406, 400 N.W.2d 484 
(Ct. App. 1986): 1986 Term, p. 22, sec. 1.831. 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 23, sec. 1.832. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 31, sec. 1.832. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 31, sec. 1.831. 

 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. 
App. 1984): 1984 Term, p. 9, sec. 1.4126. 

 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 
(Ct. App. 1983): 1983 Term, p. 1, sec. 1.115. 

 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 
502 (Ct. App. 1983): 1983 Term, p. 5, sec. 1.21. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 28, sec. 1.831. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 28, sec. 1.831. 

 State v. Boggess, 110 Wis. 2d 309, 328 N.W.2d 878 
(Ct. App. 1982): 1982 Term, p. 28, sec. 1.831. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 28, sec. 1.831. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 16, sec. 1.831. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 135, sec. 10.72 
and p. 137, sec. 10.872. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 17, sec. 1.831. 

 State v. Monosso, 103 Wis. 2d 368, 308 N.W.2d 
891 (Ct. App. 1981): 1981 Term, p. 17, sec. 1.831. 

 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. 
App. 1980): 1980 Term, p. 18, sec. 1.831. 
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 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 
(Ct. App. 1980): 1979 Term, p. 13, sec. 1.82. 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 11, 
sec. 1.82. 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 11, sec. 1.82. 

1.9812  Drawing of inference, when 
more than one inference is 
possible, is finding of fact 
binding on appellate court 
unless evidence on which 
inference is based is incredible 
as matter of law 

 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-21, sec. 1.9312. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶15. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶9, 21. 

1.9813  Finding that searching officer 
was actually motivated by 
perceived need to render aid or 
assistance 

 State v. York, 159 Wis. 2d 215, 464 N.W.2d 36 (Ct. 
App. 1990): 1990 Term, p. 1-64, sec. 1.9812. 

1.9814  Findings regarding existence, 
voluntariness, scope, and 
sufficiency of consent to search 

 For cases dealing with this subject, see sec. 
1.9833. 

1.9815  Is finding that search was 
police search rather than 
probation search a finding of 
fact subject to review under 
clearly erroneous standard? 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶14-26. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431. 

1.9816  Review of trial court's finding 
regarding credibility of witness 

1.98161  In general 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 11-13, sec. 11.628. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶20. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶21. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶15. 

1.98162  Determination of 
credibility of witnesses is 
matter for trial, not 
appellate, court 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶18. 

1.98163  Trial court, as fact finder, is 
ultimate arbiter of 
credibility of witnesses 

 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 
619 N.W.2d 279, 2000 Term WCA-83, at ¶11. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

1.98164  Circuit court not required 
to provide reasons on 
record for its credibility 
determinations 

 For cases dealing with this subject in the context 
of a motion to suppress the defendant's statement, 
see sec. 2.65132. 

 For cases dealing generally with this subject, see 
sec. 11.6254. 

1.9817  In reviewing trial court's 
findings of fact, due regard 
should be given to opportunity 
of trial court to judge 
credibility of witnesses 

 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 
515, 707 N.W.2d 881, at ¶9. 
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1.982  Review of trial court's ultimate 
conclusion (i.e., application of 
constitutional principles to facts, 
determination whether facts satisfy 
constitutional principles or require 
suppression, determination of 
constitutional fact, determination 
of constitutional reasonableness of 
search or seizure, etc.) 

1.9821  General principles 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶7. 

1.98211  In general 

 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 
N.W.2d 1, at ¶17. 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶10. 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶16. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶30. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶25. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶34. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶8. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶13. 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶20. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶12. 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶14. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶32. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶19. 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶9. 

 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 
629 N.W.2d 613, 2000 Term WSC-176, at ¶16. 

 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 
N.W.2d 891, 2000 Term WSC-25, at ¶16. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶17. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 
N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 11-13, sec. 11.628. 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 
823 (1999): 1998 Term, p. 1-31, sec. 1.5223. 

 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 
(1999): 1998 Term, p. 1-6, sec. 1.3122. 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 
N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653. 

 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 
210 (1996): 1995 Term, p. 1-13, sec. 1.42532. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 
(1995): 1994 Term, p. 1-2, sec. 1.1613. 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 
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 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 1-33, sec. 1.9521. 

 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 
637 (1993): 1992 Term, p. 1-41, sec. 1.7642. 

 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 
(1992): 1992 Term, p. 1-27, sec. 1.5244. 

 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 
(1991): 1990 Term, p. 1-65, sec. 1.9821. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-64, sec. 1.9811. 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-40, sec. 1.9821. 

 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 
823 (1988): 1987 Term, p. 1-22, sec. 1.9321. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 19, sec. 1.832. 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 157, sec. 10.73. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 31, sec. 1.832. 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 16, sec. 1.831. 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 16, sec. 1.831. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 17, sec. 1.832. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶6. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶26. 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶8, 15. 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶9. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶5. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶13. 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶9. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶9. 

 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 
767 N.W.2d 369, at ¶8. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶13. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶20, 23. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶11. 

 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 
661, 762 N.W.2d 385, at ¶9. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶17. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶11, 17. 

 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 
179, 758 N.W.2d 181, at ¶5. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶45. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶14. 

 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 
750 N.W.2d 941, at ¶8. 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶8. 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶7. 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶5. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶13. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶14. 
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 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶11. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶9. 

 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 
718, 736 N.W.2d 211, at ¶14. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶7. 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶14. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶7. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶6. 

 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶10. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶11. 

 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 
831, 707 N.W.2d 565, at ¶12. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶8. 

 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 
704 N.W.2d 377, at ¶8. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶11. 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶7. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶3. 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶13. 

 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 
386, 671 N.W.2d 325, at ¶10. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶7. 

 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 
666 N.W.2d 112, at ¶10. 

 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 
722, 663 N.W.2d 299, at ¶8. 

 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 
876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶4. 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶5. 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶13. 

 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 
876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶5. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶10. 

 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 
643 N.W.2d 869, 2001 Term WCA-313, at ¶7. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶9. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶5. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶9. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶5. 

 State v. Williams, 2001 WI App 249, 248 Wis. 2d 
361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶9. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶7. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶13. 

 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 
734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶6. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶23. 

 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 
17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶8. 

 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 
358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶12. 
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 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 
622 N.W.2d 1, 2000 Term WCA-130, at ¶9. 

 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 
619 N.W.2d 279, 2000 Term WCA-83, at ¶9. 

 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 
347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶7. 

 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 
617 N.W.2d 210, 2000 Term WCA-41, at ¶9. 

 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 
395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 
1.16123. 

 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 
610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361. 

 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 
135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 
1.42655. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 
165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 
1.83321. 

 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 
(Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221. 

 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 
(Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 
(Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 1-26, sec. 1.42543. 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-6, sec. 1.2211. 

 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 
911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621. 

 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 
(Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212. 

 State v. Kruse, 175 Wis. 2d 89, 499 N.W.2d 185 
(Ct. App. 1993): 1992 Term, p. 1-42, sec. 1.772. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681. 
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 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 
(Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521. 

 State v. Moss, 166 Wis. 2d 733, 480 N.W.2d 526 
(Ct. App. 1992): 1991 Term, p. 1-7, sec. 1.4242. 

 State v. Guy, 165 Wis. 2d 333, 477 N.W.2d 349 
(Ct. App. 1991): 1991 Term, p. 1-14, sec. 1.6911. 

 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 
546 (Ct. App. 1991): 1991 Term, p. 1-26, sec. 1.9821. 

 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 
(Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9821. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9821. 

 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 
427 (Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9821. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9821. 

 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 
(Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9821. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 1-9, sec. 1.311. 

 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 
526 (Ct. App. 1989): 1988 Term, p. 1-21, sec. 1.9311. 

 State v. Axelson, 149 Wis. 2d 339, 441 N.W.2d 259 
(Ct. App. 1989): 1988 Term, p. 1-15, sec. 1.7251. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 1-21, sec. 1.931. 

 State v. Hamdia, 135 Wis. 2d 406, 400 N.W.2d 484 
(Ct. App. 1986): 1986 Term, p. 22, sec. 1.831. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 23, sec. 1.832. 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 23, sec. 1.832. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 
(Ct. App. 1985): 1984 Term, p. 31, sec. 1.832. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 31, sec. 1.832. 

 State v. Slawek, 114 Wis. 2d 332, 338 N.W.2d 120 
(Ct. App. 1983): 1983 Term, p. 30, sec. 1.832. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 16, sec. 1.831. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 135, sec. 10.72. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 17, sec. 1.831. 

1.98212  Determination whether 
facts satisfy constitutional 
requirement of 
reasonableness 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶135. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶6. 

 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶4. 

 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 
620 N.W.2d 225, 2000 Term WCA-108, at ¶14. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-44, sec. 1.9827. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

 For cases dealing with review of a trial court's 
determination of reassonableness, see sec. 1.9823. 

1.98213  Application of 
constitutional principles to 
facts is question of law 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶5. 

1.98214  Determination whether 
facts satisfy constitutional 
principles is question of 
law for appellate court to 
decide 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶6. 
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1.9822  Review of determination of 
standing (i.e., whether 
defendant had legitimate or 
reasonable expectation of 
privacy; whether defendant's 
Fourth Amendment rights 
violated) 

 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 
N.W.2d 503, at ¶19. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Dixon, 177 Wis. 2d 461, 501 N.W.2d 442 
(1993): 1992 Term, p. 1-5, sec. 1.1224. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 
(1987): 1986 Term, p. 22, sec. 1.831. 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶9. 

 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 
209, 758 N.W.2d 159, at ¶13. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶8. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶11. 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶10. 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶9. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶23. 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 
(Ct. App. 1992): 1992 Term, p. 1-3, sec. 1.1212. 

 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 
156 (Ct. App. 1989): 1989 Term, p. 1-40, sec. 1.9824. 

 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 
(Ct. App. 1989): 1988 Term, p. 1-22, sec. 1.9325. 

 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 
502 (Ct. App. 1983): 1983 Term, p. 5, sec. 1.21. 

1.9823  Review of determination of 
reasonableness 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶16. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 
(1995): 1995 Term, p. 1-18, sec. 1.5241. 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-36, sec. 1.9823. 

 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 
637 (1993): 1992 Term, p. 1-41, sec. 1.7642. 

 State v. Moss, 172 Wis. 2d 110, 492 N.W.2d 627 
(1992): 1992 Term, p. 1-47, sec. 1.9823. 

 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 1-26, sec. 1.9822. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-26, sec. 1.9822. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-26, sec. 1.9822. 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 1-64, sec. 1.9811. 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-41, sec. 1.9826. 

 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 
(1989): 1988 Term, p. 1-21, sec. 1.9311. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 28, sec. 1.831. 
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 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 18, sec. 1.832. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 18, sec. 1.831. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶13. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶12. 

 State v. Payano-Roman, 2005 WI App 118, 284 
Wis. 2d 350, 701 N.W.2d 72, at ¶8. 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶9. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶8. 

 State v. Daggett, 2002 WI App 32, 250 Wis. 2d 
112, 640 N.W.2d 546, 2001 Term WCA-240, at ¶7. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶5. 

 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 
639 N.W.2d 207, 2001 Term WCA-173, at ¶6. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶4. 

 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 
666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶4. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221. 

 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. 
App. 1999): 1998 Term, p. 1-26, sec. 1.5221. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 
(Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185. 

 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 
(Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691. 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 
(Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241. 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 

 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 
791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236. 

 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. 
App. 1993): 1992 Term, p. 1-18, sec. 1.4241. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

 State v. Greene, 172 Wis. 2d 43, 492 N.W.2d 181 
(Ct. App. 1992): 1992 Term, p. 1-21, sec. 1.4241. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 
(Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521. 

 State v. Long, 163 Wis. 2d 261, 471 N.W.2d 248 
(Ct. App. 1991): 1990 Term, p. 1-65, sec. 1.9823. 

 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 1-65, sec. 1.9823. 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9823. 

 State v. York, 159 Wis. 2d 215, 464 N.W.2d 36 (Ct. 
App. 1990): 1990 Term, p. 1-65, sec. 1.9823. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9823. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-22, sec. 1.9322. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 1-21, sec. 1.931. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 20, sec. 1.612. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 28, sec. 1.831. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 28, sec. 1.831. 
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 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 11, 
sec. 1.82. 

 For cases dealing with review of a trial court's 
determination that facts satisfy constitutional 
requirement of reasonableness, see sec. 1.98212. 

1.9824  Review of determination of 
probable cause 

1.98241  In general 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶16. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

1.98242  Probable cause to arrest or 
make other seizure of 
person requiring probable 
cause 

 For cases dealing with this subject, see sec. 1.318. 

1.98243  Probable cause for search 

 For cases dealing with this subject, see sec. 1.328. 

1.9825  Review of determination of 
reasonable suspicion 

1.98251  In general 

 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 
Term USSC-4. 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶17. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶16. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-48, sec. 1.6421. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶10. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶28. 

 State v. Williams, 2002 WI App 306, 258 Wis. 2d 
395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶13. 

1.98252  Determination whether 
reasonable suspicion 
justifying frisk existed 

 For cases dealing with this subject, see sec. 
1.98285. 

1.98253  Determination whether 
reasonable suspicion 
justifying no-knock entry 
existed 

 For cases dealing with this subject, see sec. 
1.98286. 

1.98254  Determination whether 
reasonable suspicion 
justifying stop existed 

 For cases dealing with this subject, see sec. 
1.98322. 

1.9826  Review of determinations 
relating to arrest or search 
warrant 

1.98261  Determination that 
sufficient evidence existed 
to permit issuance of 
warrant 

 For cases dealing with this subject, see secs. 
1.4127 and 1.4228. 

1.98262  Determination to authorize 
no-knock entry 

 For cases dealing with this subject, see sec. 
1.42433. 

1.98263  Determination that search 
warrant was executed in 
reasonable manner 

 State v. Berry, 174 Wis. 2d 28, 496 N.W.2d 746 
(Ct. App. 1993): 1992 Term, p. 1-20, sec. 1.4241. 

1.98264  Determination whether 
language of warrant 
satisfies requisite 
constitutional 
requirements 
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 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, sec. 1.42525. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶24. 

1.98265  Determination whether 
trial court should have held 
Franks hearing 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶25. 

1.98266  Determination whether 
search exceeded that 
authorized by warrant 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶34. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶7. 

1.9827  Review of determinations 
relating to (1) searches, 
including entry into and 
searches of premises, and (2) 
seizures of evidence or other 
item found in search 

1.98271  Determination of 
reasonableness 

 For cases dealing with this subject, see sec. 
1.9823. 

1.98272  Determination whether 
search was a private search 
or government search 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶16, 24. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶14. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶13. 

 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 
(Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7111. 

1.98273  Determination of exigent 
circumstances: in general 

 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 
N.W.2d 371, at ¶9. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶17. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶6. 

 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 
762 N.W.2d 795, at ¶11. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶5. 

 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 
358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶12. 

 State v. York, 159 Wis. 2d 215, 464 N.W.2d 36 (Ct. 
App. 1990): 1990 Term, p. 1-65, sec. 1.9826. 

 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.832. 

1.98274  Determination of exigent 
circumstances:  whether 
facts establish exigent 
circumstances sufficient to 
justify warrantless entry 
into home 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶9. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶13. 

1.98275  Determination whether 
area was within curtilage 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶16. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶16. 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421. 

 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 
(Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451. 

 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 
(Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291. 

http://www.wicourts.gov/html/ca/01/01-2691.htm�
http://www.wicourts.gov/html/ca/01/01-1398.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33001�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28507�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25202�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36590�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35951�
http://www.wicourts.gov/html/sc/03/03-0952.htm�
http://www.wicourts.gov/html/sc/99/99-3165.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=42947�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34570�
http://www.wicourts.gov/html/ca/03/03-0952.htm�
http://www.wicourts.gov/html/ca/00/00-1150.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=42947�
http://www.wicourts.gov/html/ca/03/03-0133.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25202�
http://www.wicourts.gov/html/sc/98/98-3485.htm�


1-286 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

1.98276  Determination whether 
particular place is area 
from which defendant 
might secure weapon 

 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 
618 (1990): 1989 Term, p. 1-41, sec. 1.9825. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9824. 

1.98277  Determination of 
sufficiency of evidence to 
support issuance of search 
warrant 

 For cases dealing with this subject, see sec. 
1.4228. 

1.98278  Determination whether 
"plain view" existed 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 
526 (Ct. App. 1989): 1988 Term, p. 1-21, sec. 1.9311. 

1.98279  Determination that 
reasonable force was used 
to conduct search for, or 
seizure of, evidence 

 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 
(Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521. 

1.9828  Review of determinations 
relating to (1) searches, 
including entry into and 
searches of premises, and (2) 
seizures of evidence or other 
item found in search (cont'd) 

1.98281  Determination whether 
search or seizure has 
occurred, i.e., whether 
police conduct constituted 
"search" or "seizure" 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶11. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶8. 

 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 
647 N.W.2d 348, 2001 Term WCA-419, at ¶5. 

 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 
395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 
1.16123. 

 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 
(Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

1.98282  Determinations relating to 
consent 

 For cases dealing with this subject, see sec. 
1.9833. 

1.98283  Determination whether 
"search incident to arrest" 
exception to warrant 
requirement applicable 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶30. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

1.98284  Determination whether 
search is police search or 
probation search 

 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 
380, 714 N.W.2d 548, at ¶16. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶14-26. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶11. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶15. 

 For cases dealing with the rule that a finding 
that a search was a police search rather than a 
probation search is not a finding of fact subject to 
review under the clearly erroneous standard, see 
sec. 1.9815. 
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1.98285  Determination whether 
reasonable suspicion 
justifying frisk existed 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶17. 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶44. 

 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 
N.W.2d 449, at ¶7. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶12, 
42. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶18. 

 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 
767 N.W.2d 593, at ¶9. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶30. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶7. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶10. 

1.98286  Determination whether 
reasonable suspicion 
justifying no-knock entry 
existed 

 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 
N.W.2d 625, 2000 Term WSC-149, at ¶11. 

1.98287  Determination whether 
frisk met constitutional 
standards 

 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 
613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261. 

1.98288  Determination of legality 
of warrantless search 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶30. 

1.983  Review of trial court's ultimate 
conclusion (cont'd) 

1.9831  Review of determinations 
relating to arrests and other 
seizures of the person 

1.98311  Determination whether 
seizure of person occurred, 
i.e., whether person was 
seized 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶17. 

 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 
N.W.2d 834, 2001 Term WSC-250, at ¶17. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-26, sec. 1.9823. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 1-22, sec. 1.9326. 

 State v. Farias-Mendoza, 2006 WI App 134, 294 
Wis. 2d 726, 720 N.W.2d 489, at ¶15. 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶8. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶8. 

 State v. Washington, 2005 WI App 123, 284 Wis. 
2d 456, 700 N.W.2d 305, at ¶11. 

 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 
693 N.W.2d 104, at ¶8. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶9. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶13. 

 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 
395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 
1.16123. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 31, sec. 1.832. 

 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 
(Ct. App. 1983): 1983 Term, p. 1, sec. 1.115. 
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1.98312  Determination of legality 
of stop; i.e., that stop met 
statutory and constitutional 
standards 

 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 
Term, p. 18, sec. 1.832. 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 1-22, sec. 1.9322. 

 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 
(1987): 1986 Term, p. 22, sec. 1.831. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333. 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 1-22, sec. 1.9324. 

 For cases dealing with appellate review of the 
determination whether reasonable suspicion 
justifying an investigative stop existed, see. sec. 
1.98322. 

1.98313  Determination of existence 
of exigent circumstances 
justifying warrantless 
arrest in home 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 31, sec. 1.832. 

1.98314  Determination whether 
detention of person was 
reasonable 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 1-40, sec. 1.9822. 

1.98315  Determination of 
sufficiency of evidence to 
support issuance of arrest 
warrant 

 For cases dealing with this subject, see sec. 
1.4127. 

1.98316  Determination whether 
police officer can make 
citizen's arrest outside of 
local jurisdiction 

 City of Waukesha v. Gorz, 166 Wis. 2d 243, 479 
N.W.2d 221 (Ct. App. 1991): 1991 Term, p. 1-26, 
sec. 1.991. 

1.98317  Determination whether 
stop or detention met 
statutory and constitutional 
standards 

 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 
296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶6. 

 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. 
App. 1991): 1991 Term, p. 1-8, sec. 1.5211. 

1.98318  Determination whether 
parole violator can be 
arrested in home without 
judicially issued warrant 

 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 
(Ct. App. 1990): 1990 Term, p. 1-66, sec. 1.9829. 

1.98319  Determination whether 
detention of person was 
reasonable 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

1.9832  Review of determinations 
relating to arrests and other 
seizures of the person (cont'd) 

1.98321  Determination of probable 
cause to arrest 

 For cases dealing with this subject, see sec. 1.318. 

1.98322  Determination whether 
reasonable suspicion 
justifying temporary 
investigative stop existed 

 Ornelas v. United States, 116 S. Ct. 1657 (1996): 
1995 Term, p. 1-6, sec. 1.3282. 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶10. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶8. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶17. 

 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 
422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶12, 
42. 

http://www.wicourts.gov/html/ca/00/00-0377.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36600�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29148�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25865�
http://www.wicourts.gov/html/sc/99/99-3095.htm�


1-289 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶18. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 
(1996): 1996 Term, p. 1-1, sec. 1.1212. 

 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, 
__ N.W.2d __, at ¶5. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶16. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶7. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶10. 

 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 
194, 690 N.W.2d 435, at ¶4. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶6. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶8. 

 State v. Wodenjak, 2001 WI App 216, 247 Wis. 2d 
554, 634 N.W.2d 867, 2001 Term WCA-75, at ¶5. 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶7. 

1.98323  Determination whether 
facts provide basis for 
constitutional investigative 
stop 

 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 
892 (Ct. App. 1997): 1997 Term, p. 1-32, sec. 1.5224. 

1.98324  Determination whether 
reasonable suspicion 
existed in general 

 For cases dealing with this subject, see sec. 
1.9825. 

1.98325  Determination whether 
frisk met constitutional 
standards 

 For cases dealing with this subject, see sec. 
1.98287. 

1.98326  Determination of legality 
of temporary investigative 
stop 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶12. 

 State v. Patton, 2006 WI App 235, 297 Wis. 2d 
415, 724 N.W.2d 347, at ¶7. 

1.98327  Determination whether 
seizure of person was 
proper exercise of 
community caretaker 
function 

 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 
N.W.2d 598, at ¶16. 

1.9833  Determination of existence, 
scope, voluntariness, and 
sufficiency of consent 

1.98331  In general 

 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 
1979 Term, p. 13, sec. 1.82. 

 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 
648 N.W.2d 829, 2001 Term WSC-300, at ¶88. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 63, sec. 3.181. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 11, sec. 1.82. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶7. 

 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 
314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶9. 
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 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶23. 

 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 
630 N.W.2d 223, 2000 Term WCA-293, at ¶7. 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 
(Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332. 

 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 
696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 1-6, sec. 1.2211. 

 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 
(Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212. 

 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 
595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212. 

1.98332  Existence of consent 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶15. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶21. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶36. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶20. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶7. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶16, 37. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

1.98333  Voluntariness of consent 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶15. 

 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 
678, 735 N.W.2d 597, at ¶7. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶11. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶16. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

1.98334  Determination whether 
third party had authority to 
consent to search 

 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 
(Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231. 

1.9834  Review of determinations 
relating to exclusionary rule, 
fruit of poisonous tree doctrine, 
and exceptions to exclusionary 
rule 

1.98341  Determination whether 
evidence should be 
suppressed as fruit of 
fourth amendment 
violation 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶18. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 
277 (1991): 1991 Term, p. 1-26, sec. 1.9824. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶23. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 
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1.98342  Determination whether 
inevitable discovery 
doctrine applicable 

 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-66, 
sec. 1.9827. 

1.98343  Determination of 
attenuation 

 State v. Farias-Mendoza, 2006 WI App 134, 294 
Wis. 2d 726, 720 N.W.2d 489, at ¶15. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶24. 

 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 
(Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311. 

 State v. Anderson (Scott), 160 Wis. 2d 307, 466 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-66, 
sec. 1.9827. 

1.98344  Determination whether 
suppression is appropriate 
remedy 

 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 
(Ct. App. 1997): 1997 Term, p. 1-23, p. 1.42529A. 

1.98345  Determination whether 
good faith exception to 
exclusionary rule 
applicable 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶20. 

1.9835  Review of other determinations 

1.9836  Review of determination 
whether exigent circumstances 
justifying warrantless entry 
into home existed 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

1.984  Remand to trial court 

1.9841  For further fact finding 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 
156 (1986): 1986 Term, p. 23, sec. 1.833. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 118, sec. 10.871. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶18. 

 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 
606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681 and 
p. 1-45, sec. 1.8341. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 26, sec. 1.931. 

 For cases dealing with this subject in the context 
of appellate review of interrogation and confession 
issues, see sec. 2.6561. 

 For cases dealing generally with an appellate 
court's remand for further fact finding, see sec. 
11.862. 

1.9842  For determination of legal issue 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

1.985  Resolution of factual issues in 
favor of trial court's conclusion 

1.9851  In general 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-89, sec. 1.984. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-61, sec. 1.984. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.833. 
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 For cases dealing with this subject in the context 
of appellate review of interrogation and confession 
issues, see sec. 2.6563. 

 For cases dealing generally with an appellate 
court's resolution of factual issues in favor of the 
trial court's conclusion, see sec. 11.863. 

1.9852  Appellate court may assume 
facts, reasonably inferable from 
record, in manner that supports 
trial court's decision 

 For cases dealing with this subject, see sec. 
1.9862. 

1.986  Appellate court's independent 
determination of facts 

1.9861  In general 

 Massachusetts v. Upton, 104 S. Ct. 2085 (1984): 
1983 Term, p. 7, sec. 1.331. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 18, sec. 1.834. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 For cases dealing with this subject in the context 
of appellate review of interrogation and confession 
issues, see sec. 2.6562. 

 For cases dealing generally with an appellate 
court's independent determination of facts, see sec. 
11.862. 

1.9862  Appellate court may assume 
facts, reasonably inferable from 
record, in manner that supports 
trial court's decision 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶30. 

1.987  Appellate court's independent 
determination of legal issue when 
trial court has failed to address 
issue 

1.9871  Issue of voluntariness 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 1-1, sec. 1.1223. 

1.988  Matters considered 

1.9881  Appellate court may consider 
evidence at trial or other 
proceeding in addition to that 
adduced at suppression hearing 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 11, sec. 1.82. 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶2. 

 State v. Young, 2004 WI App 227, 277 Wis. 2d 
715, 690 N.W.2d 866, at ¶2. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶3. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-38, sec. 1.9841. 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 1-9, sec. 1.311. 

 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 
(Ct. App. 1985): 1985 Term, p. 11, sec. 1.621. 

 For cases dealing generally with the appellate 
court's consideration of evidence adduced in 
proceedings other than suppression hearing when 
reviewing suppression issues, see sec. 11.8932. 

1.9882  Appellate court may not 
overturn suppression ruling 
based on evidence that was not 
part of record at suppression 
hearing 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶2. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶21. 

1.9883  May appellate court consider 
allegations of complaint? 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶15. 
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1.989  Other matters 

1.9891  Review of denial of pretrial 
suppression motion after guilty 
or no-contest plea entered 

 For cases dealing with this subject, see sec. 7.42. 

1.9892  Determination of content of 
fourth amendment rules and 
their exceptions 

 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 
(1996): 1995 Term, p. 1-10, sec. 1.42524. 

1.9893  Where only one reasonable 
inference can be drawn from 
evidence, drawing of that 
inference is question of law 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

1.9894  When facts are undisputed, 
question of whether activity is 
constitutionally permissible 
under fourth amendment is 
question of law that appellate 
court reviews without 
deference to trial court's 
decision 

 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 
(Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221. 

1.9895  Affirmance of trial court's 
ruling on basis not proffered to 
or relied upon by trial court 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 For cases dealing generally with the affirmance 
of a ruling on a basis rejected by or not relied upon 
by trial court, see sec. 11.842. 

1.9896  Fact that officer did not 
subjectively rely on particular 
factor does not mean appellate 
court may not consider that 
factor in determining whether 
sufficient justification for 
activity in question existed 

 For cases dealing with this subject, see sec. 
1.96182. 

1.99  Other Matters 

1.991  Press access to police records 
relating to arrests, searches, and 
seizures 

1.9911  Arrest records 

 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 
N.W.2d 179 (1979): 1978 Term, p. 134, sec. 12.73. 

1.9912  Rap sheets 

 Department of Justice v. Reporters Committee for 
Freedom of the Press, 109 S. Ct. 1468 (1989): 1988 
Term, p. 47-11, sec. 47.714. 

1.992  Complexity of search and seizure 
law 

 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 
(Ct. App. 1979): 1979 Term, p. 14, sec. 1.88. 

1.993  Reconsideration of search and 
seizure decision and/or suppression 
order 

1.9931  In general 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

1.9932  Based on evidence adduced at 
trial 

 For cases dealing with this subject, see sec. 1.927. 

1.994  Right to resist unlawful arrest 

 Barnett v. Texas, 102 S. Ct. 79 (1981): 1981 Term, 
p. 169, sec. 12.7231. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 40-3, sec. 40.341. 

1.995  Persuasiveness of commentators on 
fourth amendment 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶59. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 20, sec. 1.884. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 18, sec. 1.881. 
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1.996  Retroactivity of fourth amendment 
decisions 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 33, sec. 1.888. 

 United States v. Johnson, 102 S. Ct. 2579 (1982): 
1981 Term, p. 193, sec. 13.41. 

1.997  Return of seized property to owner 
(Wis. Stat. § 968.20) 

1.9971  When state has not initiated 
forfeiture action, person 
seeking return of property is 
limited to procedure set forth 
in Wis. Stat. § 968.20 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

1.9972  Exception to requirement of 
return of seized property to 
owner for "contraband" 

1.99721  What constitutes 
"contraband" in general 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

1.99722  "Contraband" includes 
money acquired through 
sale of, or used to purchase, 
controlled substances 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

1.99723  "Contraband" includes 
material that is obscene 

 State v. Benhoff, 185 Wis. 2d 600, 518 N.W.2d 307 
(Ct. App. 1994): 1993 Term, p. 1-37, sec. 1.9911. 

1.99724  "Contraband" includes 
"gambling machines and 
other gambling devices" 

 Champeau v. City of Milwaukee, 2002 WI App 79, 
252 Wis. 2d 604, 642 N.W.2d 634, at ¶7. 

1.99725  Video slot machine may be 
"gambling machine" and, 
consequently, "contraband" 
even if no payout or prize 
is actually given to person 
playing machine 

 Champeau v. City of Milwaukee, 2002 WI App 79, 
252 Wis. 2d 604, 642 N.W.2d 634, at ¶1-13. 

1.99726  "Contraband" does not 
include dangerous weapon 
possessed by one convicted 
of carrying a concealed 
weapon 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

1.99727  Burden and standard of 
proof with respect to 
question whether material 
whose return is being 
sought is "contraband" 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 Champeau v. City of Milwaukee, 2002 WI App 79, 
252 Wis. 2d 604, 642 N.W.2d 634, at ¶7. 

1.99728  Item may be found to be 
contraband regardless of 
whether or not criminal 
charges were filed or 
whether or not filed 
criminal charges were 
dismissed 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶12. 

1.99729  Sufficiency of evidence to 
show that property was 
"contraband" 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 
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1.9973  Exception to requirement of 
return of seized property to 
owner for dangerous weapon 
when owner committed crime 
involving use of weapon 

1.99731  In general 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶1-61. 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶10-14. 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

1.99732  Has person convicted of 
carrying concealed weapon 
used weapon for purposes 
of this exception? 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶1-61. 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

1.99733  Person who commits crime 
of possession of firearm by 
one ordered not to possess 
firearm has used weapon 
in commission of crime 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶13. 

1.99734  One need not be convicted 
of underlying crime; it is 
sufficient if state shows 
crime was committed 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶11. 

1.99735  Defendant's agreement to 
have underlying crime read 
in is sufficient to trigger 
exception 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶10-14. 

1.9974  Person not entitled to return of 
property may not sell property 
to third party and then seek its 
return to that third party 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

1.9975  Section 968.20 does not 
authorize circuit court to award 
monetary damages against 
governmental entity when 
governmental entity cannot 
return seized property because 
it no longer has possession of it 

 City of Milwaukee v. Glass, 2001 WI 61, 243 Wis. 
2d 636, 628 N.W.2d 343, 2000 Term WSC-147, at 
¶1-29. 

 City of Milwaukee v. Glass, 2000 WI App 252, 239 
Wis. 2d 373, 620 N.W.2d 213, at ¶1-11. 

1.9976  Applicability of excessive fines 
clause to return of seized 
property 

 For cases dealing with this subject, see sec. 
30.93271. 

1.998  Other matters 

1.9981  Citizen's arrest 

1.99811  In general 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶12. 

 City of Waukesha v. Gorz, 166 Wis. 2d 243, 479 
N.W.2d 221 (Ct. App. 1991): 1991 Term, p. 1-26, 
sec. 1.991. 

 State v. Slawek, 114 Wis. 2d 332, 338 N.W.2d 120 
(Ct. App. 1983): 1983 Term, p. 31, sec. 1.8611. 

1.99812  Right to arrest for non-
criminal, forfeiture offense 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶12. 

http://www.wicourts.gov/html/sc/99/99-3108.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26528�
http://www.wicourts.gov/html/ca/99/99-3108.htm�
http://www.wicourts.gov/html/sc/99/99-3108.htm�
http://www.wicourts.gov/html/ca/99/99-3108.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26528�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26528�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26528�
http://www.wicourts.gov/html/ca/99/99-3108.htm�
http://www.wicourts.gov/html/sc/99/99-2389.htm�
http://www.wicourts.gov/html/ca/99/99-2389.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35951�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35951�


1-296 

1.99813  Unless state action is 
involved, defendant has no 
right to suppress fruits of 
citizen's arrest and 
subsequent search 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶12. 

1.9982  Material witness warrant 

1.99821  Authority to issue material 
witness warrant in John 
Doe proceeding 

 For cases dealing with this subject, see sec. 
20.3222. 

1.99822  Need for probable cause to 
believe it is impracticable 
to secure presence by 
subpoena before issuing 
material witness warrant 

 For cases dealing with this subject, see sec. 
20.3223. 

1.9983  Use of court order to secure 
samples from suspect's person 
or to compel bodily actions 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 33, sec. 1.885. 

 For cases dealing generally with body searches, 
see sec. 1.63. 

1.9984  Issuance of subpoena duces 
tecum requiring production of 
business records and other 
documents 

 For cases dealing with this subject, see sec. 1.694. 

1.9985  Degree of immunity from 
damages accorded police 
officer making arrest or 
conducting search 

 For cases dealing with this subject, see sec. 47.66. 

1.9986  Return of seized property to 
owner 

 City of Milwaukee v. Dyson, 141 Wis. 2d 108, 413 
N.W.2d 660 (Ct. App. 1987): 1987 Term, p. 1-24, 
sec. 1.981. 

1.9987  Abandonment of motion to 
suppress 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 2-10, sec. 2.621. 

1.9988  Applicability of harmless-error 
rule to fourth amendment 
violation 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

1.9989  Federal court ruling on motion 
to suppress particular evidence 
not binding on state court 
considering whether to 
suppress that evidence 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 1-48, sec. 1.992. 

1.999  Other matters (cont'd) 

1.9991  No need to consider fourth 
amendment issue when 
allegedly invalid search did not 
produce any evidence 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 25, sec. 1.883. 

1.9992  Introduction of evidence 
regarding defendant's 
invocation of fourth 
amendment rights 

 For cases dealing with this subject, see sec. 20.63. 

1.9993  When motion to suppress 
evidence obtained from search 
is decided in one prosecution, 
and defendant seeks to 
suppress same evidence from 
same search in another 
prosecution, is decision in first 
prosecution binding on judge 
in other prosecution? 

 For cases dealing with this subject, see sec. 
12.62135. 
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1.9994  Court's use of inherent 
authority to suppress evidence 
when suppression not 
otherwise required by 
constitution or statutes 

1.99941  In general 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶28-29. 

1.99942  Suppression of evidence 
cannot be justified as 
exercise of inherent 
authority unless court has 
invoked inherent authority 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶28-29. 

1.9995  Determining which 
jurisdiction's law to apply in 
resolving motion to suppress 
evidence when evidence was 
obtained in another 
jurisdiction 

1.99951  In resolving question of 
legality of means of 
obtaining evidence 

 For cases dealing generally with the question of 
which jurisdiction's law to apply in resolving the 
question of the legality of the means of obtaining 
evidence for purposes of determining the 
admissibility of the evidence when the evidence 
has been obtained in another jurisdiction, see sec. 
20.8821. 

 For cases dealing with this subject in the context 
of resolving a motion to suppress a statement, see 
sec. 2.6611. 

1.99952  In resolving admissibility 
under rules of evidence 
(e.g., rules relating to 
privileges) 

 For cases dealing generally with the question of 
which jurisdiction's law to apply in resolving the 
question of the admissibility evidence under the 

rules of evidence for purposes of determining the 
admissibility of the evidence when the evidence 
has been obtained in another jurisdiction, see sec. 
20.8821. 

 For cases dealing with this subject in the context 
of resolving a motion to suppress a statement, see 
sec. 2.6612. 

1.9996  When search and its fruits 
played no role in defendant's 
conviction, it is unnecessary for 
court to address 
constitutionality of search 

 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 
N.W.2d 783, at ¶4, 71, 72. 

1.9997  Fourth Amendment applicable 
to states 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶25. 

1.9998  Application of doctrine of 
collateral estoppel when 
motion to suppress evidence 
based on legal standard 
applied to historical facts is 
decided in prior action and in 
later action party seeks ruling 
on suppression of same 
evidence base on same 
historical facts and same legal 
standard 

 For cases dealing with this subject, see sec. 
12.62134. 

1.9999  Bench warrants 

1.99991  Civil bench warrant 

 For cases dealing with this subject, see sec. 
12.871. 

1.99992  Criminal bench warrant 

 For cases dealing with this subject, see sec. 
12.872. 
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Chapter 2  
Interrogation and Confessions 
 
 
 
2.1  Compliance With Miranda 

2.11  When Miranda Rights Attach And 
Warnings Required 

2.111  General principles 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶11. 

2.1111  In general 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-1, sec. 2.111. 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 2-1, sec. 2.111. 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 2-1, sec. 2.111. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 50, sec. 3.1112. 

 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 
Term, p. 53, sec. 3.1119A. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶26. 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶18. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶29-31. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 
(1979): 1978 Term, p. 22, sec. 3.111. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 22, sec. 3.111. 

 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 
(1978): 1977 Term, p. 20, sec. 3.111. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶7. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶14. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶9-26. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶10. 

 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 
624 N.W.2d 865, 2000 Term WCA-195, at ¶8. 

 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 
(Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

 State v. Stearns, 178 Wis. 2d 845, 506 N.W.2d 165 
(Ct. App. 1993): 1993 Term, p. 2-2, sec. 2.1131. 

 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 
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 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

 State v. Boggess, 110 Wis. 2d 309, 328 N.W.2d 878 
(Ct. App. 1982): 1982 Term, p. 47, sec. 3.1111. 

 For cases dealing generally with the duty of 
interrogating officers to administer Miranda 
warnings, see sec. 2.1311. 

2.1112  Rights attach, and defendant is 
entitled to invoke rights and 
officers are required to honor 
invocation of rights, only when 
defendant subjected to 
custodial interrogation 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶6-15. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶8-15. 

2.1113  Miranda right to counsel is not 
offense-specific; it attaches to 
questioning regarding any 
offense 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶26. 

2.112  Custodial interrogation 

2.1121  In general 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-1, sec. 2.1121. 

 Arizona v. Mauro, 107 S. Ct. 1931 (1987): 1986 
Term, p. 41, sec. 3.1112. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 50, sec. 3.1112. 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 178, sec. 8.753. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶26. 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶18. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶46. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 
(1980): 1979 Term, p. 28, sec. 3.1111. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶7. 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶11. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶8-15. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶22-23. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶9-26. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶10. 

 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 
624 N.W.2d 865, 2000 Term WCA-195, at ¶8. 

 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 
(Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

 State v. Stearns, 178 Wis. 2d 845, 506 N.W.2d 165 
(Ct. App. 1993): 1993 Term, p. 2-2, sec. 2.1131. 

 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 2-1, sec. 2.1121. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 
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 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

2.1122  What constitutes "custody" 

2.11221  In general 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-1, 2.1121. 

 Stansbury v. California, 114 S. Ct. 1526 (1994): 
1993 Term, p. 2-1, sec. 2.1124. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 50, sec. 3.1112. 

 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 
Term, p. 51, sec. 3.1112. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 2-1, sec. 2.1121. 

 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 
(1984): 1983 Term, p. 52, sec. 3.1115. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 39, sec. 3.1112. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶7-12. 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶11-23. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶9-26. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶11. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 
(Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223. 

 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 
(Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185. 

 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 
(Ct. App. 1991): 1990 Term, p. 2-1, sec. 2.114. 

2.11222  Whether defendant in 
custody determined by 
"reasonable person" test, 
not officer's unarticulated 
intention 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 

 Stansbury v. California, 114 S. Ct. 1526 (1994): 
1993 Term, p. 2-1, sec. 2.1124. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 50, sec. 3.1112. 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶13. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶10, 
16, 22-25. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶11. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 
(Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223. 

 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 
(Ct. App. 1991): 1990 Term, p. 2-1, sec. 2.114. 

 Village of Menomonee Falls v. Kunz, 126 Wis. 2d 
143, 376 N.W.2d 359 (Ct. App. 1985): 1985 Term, p. 
40, sec. 3.1114. 

2.11223  "Reasonable person," for 
purposes of "reasonable 
person" test, is "reasonable 
innocent person" 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶22-
25. 
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2.11224  Factors to be considered in 
determining whether 
person is in custody 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶17. 

2.11225  Requires restraint caused 
or created by authorities 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132. 

2.11226  Denial of access to 
defendant by defense 
counsel or counsel's agent 
does not create custody 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132. 

2.11227  Defendant in custody 
when formally placed 
under arrest 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

2.11228  Officer's subjective and 
undisclosed view 
concerning whether person 
being interrogated is a 
suspect is irrelevant to 
custody question 

 Stansbury v. California, 114 S. Ct. 1526 (1994): 
1993 Term, p. 2-1, sec. 2.1124. 

2.11229  Determination of custody 
is mixed question of law 
and fact warranting 
independent review and 
not subject to presumption 
of correctness in federal 
habeas corpus proceeding 

 For cases dealing with this subject, see sec. 
10.6441. 

2.1123  What constitutes "custody" 
(cont'd) 

2.11231  Officer's possession of 
arrest warrant and 
subjective but undisclosed 
intent to execute it at 
conclusion of interview 
does not establish that 
defendant was in custody 

 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 
(Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223. 

2.11232  Person who is incarcerated 
(e.g., serving time for an 
unrelated offense) is per se 
in custody for purposes of 
Miranda 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

2.11233  Whether person was in 
custody at time statements 
were obtained cannot be 
affected by later police 
activity (e.g., handcuffing) 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶14-17. 

2.11234  Is suspect's age relevant to 
custody inquiry? 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 

2.11235  Suspect's prior experience 
with police is not relevant 
to custody inquiry 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 

2.11236  Analysis for determining 
whether one is "in custody" 
for Miranda purposes is 
not the same as that for 
determining whether one 
is under arrest for Fourth 
Amendment purposes 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶13-
16. 

2.11237  Does pressure to go to 
police station exerted by 
family member create 
custody? 
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 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶21. 

2.11238  If other indicia of custody 
are not present, failure to 
tell person he is not in 
custody does not create 
custody 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶23. 

2.1124  What constitutes 
"interrogation" 

2.11241  In general 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 2-1, sec. 2.1122. 

 Arizona v. Mauro, 107 S. Ct. 1931 (1987): 1986 
Term, p. 41, sec. 3.1112. 

 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 
Term, p. 28, sec. 3.1112. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶45-66. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶30. 

 State v. Bond, 2001 WI 56, 243 Wis. 2d 476, 627 
N.W.2d 484, 2000 Term WSC-118, at ¶1-2. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 2-3, sec. 2.1412. 

 State v. Cunningham, 144 Wis. 2d 272, 423 
N.W.2d 862 (1988): 1987 Term, p. 2-2, sec. 2.1122. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 22, sec. 3.111. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶7. 

 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 
851, 726 N.W.2d 697, at ¶9-19. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶20-37. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶10. 

 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 
624 N.W.2d 865, 2000 Term WCA-195, at ¶13. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶13-17. 

 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 
614 N.W.2d 552: 1999 Term, p. 2-1, sec. 2.11231. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 
(Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 2-1, sec. 2.1122. 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 50, sec. 3.1152. 

2.11242  Test for "interrogation" 
reflects both objective 
forseeability and officer's 
specific knowledge of 
suspect 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶25-27. 

2.11243  Officer's request of 
defendant to engage in 
incriminating action 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

2.11244  Officer's request of 
defendant for consent to 
search does not constitute 
interrogation 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 49, sec. 3.1139. 
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2.11245  Confronting suspect with 
incriminating evidence, or 
summarizing state's case 
against suspect, does not 
necessarily constitute 
"interrogation," 
particularly if it is done in 
response to suspect's 
inquiry regarding evidence 
police have 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶57. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶20-37. 

2.11246  Explanation of why 
defendant was arrested, 
particularly if defendant 
indicates that he does not 
understand why he was 
under arrest, does not 
necessarily constitute 
interrogation 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶45-66. 

2.1125  Attachment of Miranda rights 
and requirement of warnings 
when interrogation of person 
in custody is conducted by 
undercover police agent 

 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 
Term, p. 2-1, sec. 2.1131. 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

2.113  Volunteered or nonresponsive 
statement 

2.1131  Volunteered statement 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 22, sec. 3.111. 

 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 
(1978): 1977 Term, p. 20, sec. 3.111. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 21, sec. 3.1123. 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1131. 

 State v. Boggess, 110 Wis. 2d 309, 328 N.W.2d 878 
(Ct. App. 1982): 1982 Term, p. 47, p. 3.1111. 

2.1132  Nonresponsive statement 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

2.114  General on-the-scene questioning 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 30, sec. 3.1111. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 
(Ct. App. 1991): 1990 Term, p. 2-1, sec. 2.114. 

 State v. Boggess, 110 Wis. 2d 309, 328 N.W.2d 878 
(Ct. App. 1982): 1982 Term, p. 47, 3.1111. 

2.115  Questioning by individuals other 
than those known to defendant to 
be police officers 

2.1151  By private individual 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 
(1980): 1979 Term, p. 28, sec. 3.1111. 

 For cases dealing with the use of a private 
individual to obtain a waiver of Miranda rights or 
a confession, see sec. 2.193. 

 For cases dealing with the reinitiation of 
questioning by a private individual after a 
defendant has requested an attorney, see sec. 
2.1328. 

2.1152  By undercover government 
agent 

 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 
Term, p. 2-1, sec. 2.1131. 
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 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 
Term, p. 33, sec. 3.141. 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

 For cases dealing with violations of the sixth 
amendment right to counsel when an undercover 
government agent solicits or hears a defendant's 
statement, see secs. 2.3141, 2.3142, and 2.315. 

2.1153  By probation officer 

 For cases dealing with this subject, see sec. 
2.1181. 

2.1154  By psychiatrist 

 For cases dealing with this subject, see sec. 2.117. 

2.1155  By other individuals 

 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 
(1978): 1977 Term, p. 20, sec. 3.111. 

2.116  Questioning about noncriminal 
activity 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

 Village of Menomonee Falls v. Kunz, 126 Wis. 2d 
143, 376 N.W.2d 359 (Ct. App. 1985): 1985 Term, p. 
40, sec. 3.1113. 

 For cases dealing with the application of 
Miranda and its exclusionary ruling in noncriminal 
proceedings, see sec. 2.194. 

2.117  Psychiatric or psychologic 
examination 

2.1171  Psychiatric examination 
designed to elicit information 
for responsibility phase of 
defendant's trial 

2.11711  Court-ordered psychiatric 
examination 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 2-2, sec. 2.1143. 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19. 

2.11712  Psychiatric examination 
undertaken at request of 
prosecutor 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 2-2, sec. 2.1172. 

2.11713  When defendant has 
initiated psychiatric 
evaluation or attempts to 
introduce psychiatric 
evidence 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19. 

2.1172  Psychiatric examination 
designed to elicit information 
relevant to determining 
defendant's competency 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶31-33. 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19. 

2.1173  Examination designed to 
determine whether ch. 980 
(sexually violent person) 
proceedings should be 
commenced 

 For cases dealing with this subject, see sec. 
10.79249. 

2.118  Particular circumstances and 
situations 

2.1181  Interview with probation or 
parole officer 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 178, sec. 8.753. 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 
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 For cases dealing with the voluntariness of a 
statement elicited by a threat of revocation of 
probation unless probationer complies with 
condition that he account for whereabouts and 
activities, see sec. 2.2473. 

 For cases dealing generally with the protection 
afforded by the privilege against self-incrimination 
at an interview with a probation officer, see sec. 
24.47. 

2.1182  Presentence interview 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶8-9. 

2.11821  In general 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 2-2, sec. 2.1143. 

 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 
(1986): 1985 Term, p. 91, sec. 6.122. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶29-34. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

 State v. Knapp, 111 Wis. 2d 380, 330 N.W.2d 242 
(Ct. App. 1983): 1982 Term, p. 103, sec. 6.112. 

2.11822  When statements will be 
used in later trial for 
perjury committed while 
testifying at trial of case for 
which presentence 
interview was conducted 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶29-34. 

2.1183  Before administration of 
sobriety test 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 2-3, sec. 2.1147. 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 
(Ct. App. 1982): 1982 Term, p. 98, sec. 5.892. 

2.1184  Questioning of injured person 

2.11841  In hospital bed 

 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 
(1984): 1983 Term, p. 52, sec. 3.1115. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132. 

2.11842  At accident scene 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

2.1185  After arrest for traffic offense 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 50, sec. 3.1112. 

2.1186  Traffic or other investigative 
(i.e., Terry) stop 

 Pennsylvania v. Bruder, 109 S. Ct. 205 (1988): 1988 
Term, p. 2-1, sec. 2.1171. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 50, sec. 3.1112. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 2-1, sec. 2.1171. 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶14-16. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶9-26. 

 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 
(Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185. 

 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

 Village of Menomonee Falls v. Kunz, 126 Wis. 2d 
143, 376 N.W.2d 359 (Ct. App. 1985): 1985 Term, p. 
40, sec. 3.1113. 

2.1187  Questioning at station house of 
nonarrested defendant who 
voluntarily appeared or 
accompanied police there 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27331�
http://www.wicourts.gov/html/ca/02/02-1771.htm�
http://www.wicourts.gov/html/ca/02/02-1771.htm�
http://www.wicourts.gov/html/sc/98/98-0915.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30851�
http://www.wicourts.gov/html/ca/01/01-2148.htm�
http://supct.law.cornell.edu/supct/html/02-1684.ZS.html�


2-9 

 California v. Beheler, 103 S. Ct. 3517 (1983): 1983 
Term, p. 53, sec. 3.1119. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 39, sec. 3.1112. 

 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 
(Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

2.1188  Other circumstances and 
situations 

2.11881  Questioning designed to 
elicit incriminating 
statements from suspect on 
whom investigation has 
focused 

 Stansbury v. California, 114 S. Ct. 1526 (1994): 
1993 Term, p. 2-1, sec. 2.1124. 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 178, sec. 8.753. 

 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 
(1984): 1983 Term, p. 52, sec. 3.1115. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

2.11882  Investigation at scene of 
domestic dispute 

 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 
(Ct. App. 1991): 1990 Term, p. 2-1, sec. 2.114. 

2.11883  Questioning of 
incarcerated suspect by 
person not known by 
suspect to be government 
agent (e.g., undercover 
government agent posing 
as fellow inmate; 
girlfriend; etc.) 

 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 
Term, p. 2-1, sec. 2.1131. 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

2.11884  Post-crime interview 
conducted by state's 
psychiatrist 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 2-4, sec. 2.121. 

2.11885  Booking interview 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 2-3, sec. 2.1147. 

2.11886  Before videotaping 
sobriety tests that produce 
oral statements by 
defendant while they are 
being administered 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 2-3, sec. 2.1147. 

2.11887  Asking drunk driving 
suspect question whose 
answer may demonstrate 
impaired mental faculties 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 2-3, sec. 2.1147. 

2.11888  Confronting suspect in 
custody with incriminating 
evidence 

 State v. Cunningham, 144 Wis. 2d 272, 423 
N.W.2d 862 (1988): 1987 Term, p. 2-2, sec. 2.1122. 

2.11889  Asking suspect to engage 
in incriminating activity 
such as retrieval of 
evidence of crime 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

2.1189  Other circumstances and 
situations (cont'd) 

2.11891  When police have 
defendant surrounded and 
are attempting by 
telephone to negotiate his 
surrender 

 State v. Stearns, 178 Wis. 2d 845, 506 N.W.2d 165 
(Ct. App. 1993): 1993 Term, p. 2-2, sec. 2.1131. 
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2.11892  Questioning of drunk 
driver who was placed 
under arrest on way to 
hospital after he has been 
transferred to another 
hospital 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182. 

2.11893  Interview of juvenile 
regarding delinquent acts 
that will provide basis for 
CHIPS proceeding 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

2.11894  Interview with prisoner 
eliciting statements that 
will be used in prison 
disciplinary proceeding 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

2.11895  Interview of juvenile in 
anticipation of, or as part 
of, delinquency proceeding 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

2.11896  Detention while search 
warrant executed 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶12-13, 
17. 

2.119  Other matters 

2.1191  Exceptions to Miranda 
requirements 

 For cases dealing with this subject, see sec. 2.18. 

2.1192  Miranda warnings not required 
before defendant gives consent 
to search because consent is not 
testimonial or communicative 
statement 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

2.1193  Propriety of practice of giving 
no Miranda warnings until 
interrogation has produced 
incriminating statement 
inadmissible under Miranda 
and then following obtaining 
of that statement with Miranda 
warnings and securing of 
second statement covering 
same ground; second statement 
is inadmissible 

 For cases dealing with this subject, see sec. 
2.1989. 

2.12  Content Of Miranda Warnings 

2.121  In general 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-1, sec. 2.111. 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 2-1, sec. 2.111. 

 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 
Term, p. 2-1, sec. 2.122. 

 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 40, sec. 3.1131. 

 California v. Prysock, 101 S. Ct. 2806 (1981): 1980 
Term, p. 30, sec. 3.112. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶31. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 39, sec. 3.112. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 2-2, sec. 2.122. 

2.122  Warning about right to presence of 
counsel 

2.1221  In general 
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 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 
Term, p. 2-1, sec. 2.122. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 2-2, sec. 2.122. 

2.1222  Effect of officer's telling 
defendant that officer could not 
obtain lawyer for defendant 
and that lawyer would be 
provided later when charges 
filed 

 For cases dealing with this subject, see sec. 
2.13294. 

2.123  No need for warning about right to 
stop answering questions at any 
time 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

2.124  Testimony that officer read rights 
from Miranda card is sufficient to 
establish that Miranda warnings 
given 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

2.125  Defective warning does not vitiate 
subsequent confession if proper 
advisement of rights given earlier 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 2-4, sec. 2.121. 

2.126  In case of non-English speaking 
suspect, warnings must be given in 
language that suspect understands, 
i.e., warnings must reasonably 
convey Miranda rights 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶20. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶19. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 
44.232. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

2.127  In case of deaf person 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

2.128  Substance, not form, of warnings is 
focus of inquiry 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

2.13  Duties Of Interrogating Officers Under 
Miranda 

2.131  Requirement that warnings be 
administered 

2.1311  In general 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 40, sec. 3.1131. 

 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 
Term, p. 28, sec. 3.112. 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶14. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶7. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶46. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶24-28. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶25. 
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 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶11. 

 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 
624 N.W.2d 865, 2000 Term WCA-195, at ¶8. 

 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 
555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941. 

 For cases dealing generally with when Miranda 
rights attach and warnings are therefore required, 
see sec. 2.11. 

2.1312  When Miranda rights and 
warnings required 

 For cases dealing with this subject, see sec. 2.11. 

2.1313  Content of warnings 

 For cases dealing with this subject, see sec. 2.12. 

2.1314  Whether Miranda warnings 
have been effectively and 
timely administered is to be 
determined by totality-of-
circumstances test 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶16-31. 

2.1315  Testimony that officer read 
rights from Miranda card is 
sufficient to establish that 
Miranda warnings given 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

2.1316  Exceptions to requirement 

 For cases dealing with this subject, see sec. 2.18. 

2.1317  Defective warning does not 
vitiate subsequent confession if 
proper advisement of rights 
given earlier 

 For cases dealing with this subject, see sec. 2.125. 

2.1318  Need to readminister warning 
once given 

2.13181  No need to readminister 
warnings before 
subsequent interrogation 
once they have been given 
at earlier interrogation 

 For cases dealing with this subject, see sec. 
2.1345. 

2.13182  No need to readminister 
warnings given before start 
of noncustodial 
interrogation when that  
interrogation becomes 
custodial 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶1-31. 

2.1319  Other matters 

2.13191  Miranda warnings given 
prior to custody are not 
ipso facto ineffective 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶1-31. 

2.132  Requirement that interrogation 
cease upon request for attorney 
(Edwards rule) 

2.1321  In general 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 
Term, p. 2-4, sec. 2.1411. 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-4, sec. 2.1323. 

 Minnick v. Mississippi, 111 S. Ct. 486 (1990): 1990 
Term, p. 2-3, sec. 2.1322. 

 Arizona v. Roberson, 108 S. Ct. 2093 (1988): 1987 
Term, p. 2-3, sec. 2.1321. 

 Arizona v. Mauro, 107 S. Ct. 1931 (1987): 1986 
Term, p. 42, sec. 3.1132. 

 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 
Term, p. 42, sec. 3.1132. 

 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 
Term, p. 47, sec. 3.1422. 
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 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 40, sec. 3.1131. 

 Shea v. Louisiana, 105 S. Ct. 1065 (1985): 1984 
Term, p. 221, sec. 13.41. 

 Smith v. Illinois, 105 S. Ct. 490 (1984): 1984 Term, 
p. 56, sec. 3.1132. 

 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 
Term, p. 57, sec. 3.1155. 

 Oregon v. Bradshaw, 103 S. Ct. 2830 (1983): 1982 
Term, p. 49, sec. 3.1152. 

 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 
Term, p. 30, sec. 3.1151. 

 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 
Term, p. 28, sec. 3.112. 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 22, sec. 3.1121. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶43. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶68-70. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶26-36. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 2-7, sec. 2.1411. 

 State v. Walkowiak, 183 Wis. 2d 478, 515 N.W.2d 
863 (1994): 1993 Term, p. 2-4, sec. 2.1411. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 2-3, sec. 2.1412. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 42, sec. 3.1132. 

 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 
(1985): 1984 Term, p. 57, sec. 3.1133. 

 State v. Lee, 122 Wis. 2d 266, 362 N.W.2d 149 
(1985): 1984 Term, p. 59, sec. 3.1191. 

 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 
(1984): 1983 Term, p. 58, sec. 3.1155. 

 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 
(1983): 1982 Term, p. 159, sec. 10.61. 

 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 
(1980): 1979 Term, p. 29, sec. 3.1144. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 28, sec. 3.112. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 21, sec. 3.1123. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶25, 38. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶25. 

 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 
851, 726 N.W.2d 697, at ¶20-30. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶8. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶15-19. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 2-3, sec. 2.1415. 

 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 
(Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323. 
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 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 2-1, sec. 2.1122. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 

 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 
(Ct. App. 1986): 1986 Term, p. 42, sec. 3.1132. 

 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 
(Ct. App. 1984): 1984 Term, p. 57, sec. 3.1132. 

 State v. Lee, 119 Wis. 2d 355, 351 N.W.2d 755 (Ct. 
App. 1984): 1983 Term, p. 59, sec. 3.1155. 

 State v. Wegner, 118 Wis. 2d 419, 348 N.W.2d 603 
(Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155. 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 50, sec. 3.1152. 

 For cases dealing with the waiver of Miranda 
rights after the defendant initially invokes the right 
to counsel, see sec. 2.1672. 

2.1322  What constitutes request for 
attorney that triggers 
requirement that interrogation 
cease 

 For cases dealing with this subject, see sec. 
2.1411. 

2.1323  What constitutes interrogation 
that must cease upon request 
for counsel 

 For cases dealing with this subject, see sec. 
2.1124. 

2.1324  What constitutes initiation of 
further communication, 
exchanges or conversations 
with police by defendant that 
will permit further 
interrogation 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶67-90. 

 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 
851, 726 N.W.2d 697, at ¶23-27. 

2.1325  Requirement only applicable 
when defendant is being 
subjected to custodial 
interrogation or when request 
for counsel made in the context 
of custodial interrogation 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-4, sec. 2.1323. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶16-44. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 2-3, sec. 2.1412. 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 2-1, sec. 2.1121. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶9. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶8-15. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

 For cases dealing with when a request for 
counsel must be made in relation to interrogation 
to constitute an effective invocation of the right to 
counsel, see sec. 2.14119. 

2.1326  What is mandated by 
requirement that interrogation 
cease 
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2.13261  Requirement mandates 
only that interrogation 
cease, not questions 
designed to accommodate 
request for counsel 

 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 
(Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323. 

2.13262  Requirement mandates 
only that interrogation 
cease, not questions 
normally attendant to 
arrest and custody 

 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 
(Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323. 

2.13263  Requirement mandates 
that only interrogation 
cease, but permits 
explanation of why 
defendant was being 
arrested, particularly if 
defendant indicates that he 
does not understand why 
he was under arrest 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶45-66. 

2.1327  Questioning by private party 
after defendant requests 
attorney 

2.13271  In general 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

2.13272  When private party is 
acting as agent of police 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

2.1328  Other matters 

2.13281  Defendant must invoke 
right to counsel when he is 
approached for 
interrogation or during 
interrogation in order for 
invocation to trigger 
prohibition on police-
initiated interrogation 

 For cases dealing with this subject, see sec. 
2.14121. 

2.13282  Requirement applies when 
reinterrogation deals with 
unrelated offense 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-4, sec. 2.1323. 

 Butler v. McKellar, 110 S. Ct. 1212 (1990): 1989 
Term, p. 47-3, sec. 47.222. 

 Arizona v. Roberson, 108 S. Ct. 2093 (1988): 1987 
Term, p. 2-3, sec. 2.1321. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶26. 

2.1329  Other matters (cont'd) 

2.13291  Defendant's consultation 
with attorney does not 
permit reinitiation of 
interrogation; counsel must 
be present at renewed 
interrogation 

 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 
Term, p. 2-3, sec. 2.1323. 

 Minnick v. Mississippi, 111 S. Ct. 486 (1990): 1990 
Term, p. 2-3, sec. 2.1322. 

2.13292  Waiver of right to counsel 
after initial invocation of 
right 

 For cases dealing with this subject, see sec. 
2.1672. 
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2.13293  To determine who initiated 
interrogation, must look to 
particular communication 
at hand, not who was the 
initiator of all the 
exchanges that took place 
between the defendant and 
the police 

 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512. 

2.13294  Effect of officer's telling 
defendant that officer 
could not obtain lawyer for 
defendant and that lawyer 
would be provided later 
when charges filed, after 
which defendant expressed 
desire to talk to officer 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

2.13295  Exceptions to requirement 

 For cases dealing with this subject, see sec. 2.18. 

2.13296  Requirement only 
applicable when request 
for attorney made during 
custodial interrogation; 
request made before 
defendant is in custody 
does not trigger 
requirement 

 For cases dealing with this subject, see sec. 
2.1112 and 2.14118. 

2.13297  Requirement not triggered 
by request for counsel at 
court appearance on 
unrelated charge 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-4, sec. 2.1323. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

2.13298  Once police illegally 
interrogate suspect 
contrary to Edwards rule, 
no claim that accused 
initiated further 
conversation will be heard 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶84. 

2.13299  Burden and standard of 
proof on question whether 
defendant failed to invoke, 
or waived, right to counsel 
at earlier interrogation, so 
as to render inapplicable 
Edwards rule forbidding 
further interrogation once 
right to counsel invoked 

 For cases dealing with this subject, see secs. 
2.61226 and 2.61326. 

2.133  Requirement that invocation of 
right to silence be scrupulously 
honored 

2.1331  In general 

 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 40, sec. 3.1131.2. 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 22, sec. 3.1121. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶32. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 2-2, sec. 2.1172. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-9, sec. 2.1331. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 2-3, sec. 2.1412. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 43, sec. 3.1133. 

 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 
(1985): 1984 Term, p. 57, sec. 3.1133. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 47, sec. 3.1131. 
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 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 21, sec. 3.1123. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶25. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶24. 

 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 
809, 718 N.W.2d 246, at ¶11. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶20. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶10-17. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 2-3, sec. 2.1415. 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 2-10, sec. 2.1412. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 
(Ct. App. 1986): 1986 Term, p. 44, sec. 3.1133. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 30, sec. 3.1144. 

 For cases dealing with the waiver of Miranda 
rights after the defendant initially invokes the right 
to silence, see sec. 2.1671. 

2.1332  What constitutes invocation of 
right to silence that must be 
scrupulously honored 

 For cases dealing with this subject, see sec. 
2.1412. 

2.1333  Requirement only applicable 
when defendant is in custody 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶9. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶8-15, 20. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

2.1334  No need to stop questioning 
when defendant makes 
unequivocal expression of 
selective invocation of right to 
silence with respect to specific 
question 

 For cases dealing with this subject, see sec. 
2.14124. 

2.1335  Waiver of right to silence after 
initial invocation of right 

 For cases dealing with this subject, see sec. 
2.1671. 

2.1336  Exceptions to requirement 

 For cases dealing with this subject, see sec. 2.18. 

2.1337  Requirement only applicable 
when invocation of right to 
silence made during custodial 
interrogation; invocation of 
right to silence before 
defendant is in custody does 
not trigger requirement 

 For cases dealing with this subject, see sec. 
2.1112 and 2.14126. 

2.1338  Decision suggesting that 
interrogation can be 
recommenced after invocation 
of right to silence only if 
defendant "initiates further 
communication" 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶25. 

2.134  Other duties 

2.1341  No need to inform inquiring 
attorney about plans 
concerning suspect 

 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 41, sec. 3.1132. 

2.1342  Need to inform suspect of 
attorney's availability or efforts 
to reach him 
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2.13421  When suspect has not 
requested or summoned 
attorney: in general 

 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 41, sec. 3.1132. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶33-36, 55. 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶27. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 47, sec. 3.1134. 

2.13422  When suspect has not 
requested or summoned 
attorney: in case of juvenile 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

2.13423  When suspect has 
summoned attorney 

 For cases dealing with this subject, see sec. 
2.1695. 

2.1343  No need to cease interrogation 
upon request for person other 
than attorney 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 22, sec. 3.1123. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶38-39. 

2.1344  No need to correct 
misapprehension as to law 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 22, sec. 3.1122. 

2.1345  No need to readminister 
warnings before subsequent 
interrogation once given at 
earlier interrogation 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶28. 

2.13451  In general 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 39, sec. 3.1132. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 21, sec. 3.1123. 

 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 
809, 718 N.W.2d 246, at ¶1-17. 

 Forr cases dealing with the need to readminister 
Miranda warnings given before start of 
noncustodial interrogation when that  
interrogation becomes custodial, see sec. 2.13182. 

2.13452  In case of juvenile 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

2.13453  This rule may be qualified 
by requirement that record 
demonstrate that defendant 
recalled and understood 
warnings administered at 
earlier interrogation 

 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 
809, 718 N.W.2d 246, at ¶1-17. 

2.1346  No need to ask suspect whether 
he has attorney 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 

2.1347  No need to inform suspect of 
subject of interrogation 

 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 
Term, p. 47, sec. 3.1136. 

2.1348  No need to inform suspect of 
all information "useful" in 
making decision whether to 
talk 

 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 
Term, p. 47, sec. 3.1136. 
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2.1349  No need to ask clarifying 
questions or to further explain 
rights when defendant makes 
equivocal request for counsel 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶43-44, 58. 

2.135  Other duties (cont'd) 

2.1351  No need to cease interrogation 
when defendant refuses to give 
written statement without 
attorney, but states willingness 
to give oral statement 

 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 
Term, p. 48, sec. 3.1138. 

2.1352  No need to refrain from 
seeking consent to search 
because defendant invoked 
right to silence 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 49, sec. 3.1139. 

2.1353  No need to comply with 
attorney's request that 
defendant not be interrogated 
except in his presence absent a 
request for counsel by 
defendant 

2.13531  In general 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 47, sec. 3.1134. 

 For cases dealing with police deception of an 
attorney attempting to contact a defendant 
regarding plans concerning the defendant, see sec. 
2.1971. 

2.13532  In case of juvenile 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

2.1354  No need to allow attorney 
access to suspect who has not 
requested his representation 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 47, sec. 3.1134. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132. 

 For cases dealing with police deception of an 
attorney attempting to contact a defendant 
regarding plans concerning the defendant, see sec. 
2.1971. 

2.1355  No need to stop questioning 
because defendant raises 
question about extent of rights 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 20, sec. 3.1122. 

2.1356  Officer's duty when juvenile 
requests parent 

2.1357  Duty to honor defendant's 
request to stop questioning at 
any time 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

2.1358  No need to stop questioning 
when defendant makes 
unequivocal expression of 
selective invocation of right to 
silence with respect to specific 
question 

 For cases dealing with this subject, see sec. 
2.14124. 

2.1359  Duties with respect to non-
English speaking suspect 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

2.14  Invocation Of Miranda Rights 

2.141  What constitutes invocation of 
rights 
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2.1411  Right to counsel 

2.14111  In general 

 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 
Term, p. 2-4, sec. 2.1411. 

 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 
Term, p. 48, sec. 3.1138. 

 Smith v. Illinois, 105 S. Ct. 490 (1984): 1984 Term, 
p. 56, sec. 3.1132. 

 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 
Term, p. 30, sec. 3.1151. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶43. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶16-44. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶26-42. 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 2-7, sec. 2.1411. 

 State v. Walkowiak, 183 Wis. 2d 478, 515 N.W.2d 
863 (1994): 1993 Term, p. 2-4, sec. 2.1411. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 2-3, sec. 2.1412. 

 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 
(1985): 1984 Term, p. 57, sec. 3.1133. 

 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 
(1984): 1983 Term, p. 58, sec. 3.1155. 

 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 
(1983): 1982 Term, p. 159, sec. 10.61. 

 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 
(1980): 1979 Term, p. 29, sec. 3.113. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶33-36. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶12-19. 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322. 

 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 
(Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321. 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 2-3, sec. 2.1415. 

 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 
(Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 

 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 
(Ct. App. 1986): 1986 Term, p. 42, sec. 3.1132. 

 State v. Wegner, 118 Wis. 2d 419, 348 N.W.2d 603 
(Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155. 

2.14112  Invocation of right to 
counsel must be 
unambiguous 

 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 
Term, p. 2-4, sec. 2.1411. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶43. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶26-42. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-8, sec. 2.14112. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 
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 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶33-36. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶26-27. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶18. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶12-19. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶13. 

 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 
(Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321. 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 2-3, sec. 2.1415. 

2.14113  Requirement that request 
be unambiguous applies 
under state constitution as 
well as federal constitution 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶37-42. 

2.14114  Accused's direction to third 
party to call attorney for 
him 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411. 

2.14115  Simply retaining counsel is 
not unequivocal invocation 
of right to counsel 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411. 

2.14116  Right must be personally 
invoked by defendant 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

2.14117  Suspect's telling police 
that, if they administer 
Miranda warnings, he will 
invoke right to counsel is 
not unambiguous 
invocation of right to 
counsel 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶12-19. 

2.14118  To qualify as invocation of 
Miranda right to counsel, 
invocation must have 
occurred while defendant 
was in custody 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶39-41. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶6-15. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶8-15. 

2.14119  Timing of invocation vis-à-
vis interrogation:  when 
request for counsel must be 
made in relation to 
interrogation to constitute 
effective invocation of 
right to counsel 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶4-5, 16-44. 

2.1412  Right to counsel (cont'd) 

2.14121  Defendant must invoke 
right to counsel when he is 
approached for 
interrogation or during 
interrogation in order for 
invocation to trigger 
prohibition on police-
initiated interrogation 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

2.1413  Right to silence 

2.14131  In general 
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 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 24, sec. 3.1135. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 2-2, sec. 2.1172. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 2-3, sec. 2.1412. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶1-36. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶16-19. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 2-3, sec. 2.1415. 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 2-14, sec. 2.1412. 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 2-10, sec. 2.1412. 

 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 
(Ct. App. 1986): 1986 Term, p. 44, sec. 3.1133. 

2.14132  Invocation of right to 
silence must be 
unambiguous 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶26-28, 31-36. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶16-19, 21. 

2.14133  Suspect's silence, standing 
alone, is insufficient to 
unambiguously invoke 
right to remain silent 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 2-3, sec. 2.1415. 

2.14134  Unequivocal expression of 
selective refusal to answer 
specific question does not 
constitute invocation of 
right to silence that 
precludes further 
questioning 

 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 
(Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415. 

2.14135  Suspect's declaration that 
he did not wish to speak to 
specific officer is not 
invocation of right to 
silence 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

2.14136  To qualify as invocation of 
Miranda right to silence, 
invocation must have 
occurred while defendant 
was in custody 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶39-41. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶13. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶8-15, 20-21. 

2.14137  Timing of invocation vis-à-
vis interrogation:  when 
invocation of right to 
silence must be made in 
relation to interrogation to 
constitute effective 
invocation of right to 
silence 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶4-5, 16-44. 

2.142  Invocation of rights after initial 
waiver 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 24, sec. 3.1135. 

 Odell v. State, 90 Wis. 2d 149, 279 N.W.2d 706 
(1979): 1978 Term, p. 57, sec. 5.44. 

2.143  Only defendant can invoke 
Miranda rights; third party cannot 
invoke rights on defendant's behalf 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

2.144  Criminal defendant who is not in 
custody cannot anticipatorily 
invoke Miranda rights 
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 For cases dealing with this subject, see sec. 
2.1112, 2.14118, and 2.14126. 

2.15  Renewal Of Interrogation After 
Invocation Of Rights 

2.151  After invocation of right to counsel 
(Edwards rule) 

 For cases dealing with this subject, see secs. 
2.1321 and 2.1672. 

2.152  After invocation of right to silence 

 For cases dealing with this subject, see secs. 
2.1331 and 2.1671. 

2.16  Waiver Of Miranda Rights 

2.161  In general 

 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 42, sec. 3.1161. 

 Smith v. Illinois, 105 S. Ct. 490 (1984): 1984 Term, 
p. 59, sec. 3.1162. 

 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 
Term, p. 57, sec. 3.1151. 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 23, sec. 3.1131. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶30-31. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶70, 91-99. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶32. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 2-4, sec. 2.161. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 54, sec. 3.1151. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 23, sec. 3.1131. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶25. 

 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 
851, 726 N.W.2d 697, at ¶28-30. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶11. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. 
App. 1993): 1992 Term, p. 2-5, sec. 2.164. 

2.162  Burden and standard of proof 

 For cases dealing with this subject, see secs. 
2.61225 and 2.61323. 

 For cases dealing generally with the burden of 
proof at the hearing on a defendant's motion to 
suppress his statement, see sec. 2.612. 

2.163  Requirement that waiver be 
voluntary 

2.1631  In general 

 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 
Term, p. 47, sec. 3.1136. 

 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 
Term, p. 55, sec. 3.1214. 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 23, sec. 3.1131. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶30-36. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶70, 91-99. 
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 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 23, sec. 3.1131. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. 
App. 1993): 1992 Term, p. 2-5, sec. 2.164. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 2-5, sec. 2.214. 

 For cases dealing generally with the necessity 
that a confession be voluntary, see sec. 2.2. 

2.1632  Need for police coercion to 
show involuntariness 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 For cases dealing generally with the requirement 
of police coercion in order to show the 
involuntariness of a statement, see sec. 2.224. 

2.1633  Effect of officer's telling 
defendant that officer could not 
obtain lawyer for defendant 
and that lawyer would be 
provided later when charges 
filed 

 For cases dealing with this subject, see sec. 
2.13294. 

2.1634  Effect of police misstatements 
on voluntariness of waiver 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

2.164  Requirement that waiver be 
knowingly and intelligently made 

2.1641  In general 

 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 
Term, p. 2-11, sec. 2.1921. 

 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 
Term, p. 47, sec. 3.1136. 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 23, sec. 3.1131. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶30-31. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶70, 91-99. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 23, sec. 3.1131. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶23. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. 
App. 1993): 1992 Term, p. 2-5, sec. 2.164. 

2.1642  Effect of intoxication on 
knowing and intelligent nature 
of waiver 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 For cases dealing generally with the effect if 
intoxication on the validity of the waiver of 
Miranda rights, see sec. 2.16972. 

2.1643  Admission of evidence of 
preliminary breath test results 
to demonstrate that waiver not 
knowingly and intelligently 
made 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

2.1644  Effect of officer's telling 
defendant that officer could not 
obtain lawyer for defendant 
and that lawyer would be 
provided later when charges 
filed 

 For cases dealing with this subject, see sec. 
2.13294. 
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2.1645  When defense counsel, who is 
present at interrogation, 
instructs officer not to read 
Miranda warnings and tells 
defendant that if Miranda 
warnings are not given, 
whatever he says cannot be 
used in court, there is no 
knowing and intelligent waiver 
of right to remain silent 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶1, 9-10, 24. 

2.165  No need for express waiver 

 Tague v. Louisiana, 100 S. Ct. 652 (1980): 1979 
Term, p. 29, sec. 3.1142. 

 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 
1978 Term, p. 23, sec. 3.1132. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 54, sec. 3.1151. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

2.166  Waiver after retainer or 
appointment of counsel 

 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, 
p. 47, sec. 3.1151. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 23, sec. 3.1133. 

2.167  Waiver after initial invocation of 
rights 

2.1671  After invocation of right to 
silence 

 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 
(1985): 1984 Term, p. 57, sec. 3.1133. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 21, sec. 3.1123. 

 For cases dealing with the requirement that an 
invocation of the right to silence be scrupulously 
honored, see sec. 2.133. 

2.1672  After invocation of right to 
counsel 

2.16721  In general 

 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 
Term, p. 2-10, sec. 2.1622. 

 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 
Term, p. 47, sec. 3.1422. 

 Shea v. Louisiana, 105 S. Ct. 1065 (1985): 1984 
Term, p. 221, sec. 13.41. 

 Smith v. Illinois, 105 S. Ct. 490 (1984): 1984 Term, 
p. 59, sec. 3.1162. 

 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 
Term, p. 57, sec. 3.1155. 

 Oregon v. Bradshaw, 103 S. Ct. 2830 (1983): 1982 
Term, p. 49, sec. 3.1152. 

 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, 
p. 47, sec. 3.1151. 

 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 
Term, p. 30, sec. 3.1151. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶70, 91-99. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 
(1984): 1983 Term, p. 58, sec. 3.1155. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 21, sec. 3.1123. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 21, sec. 3.1123. 

 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 
851, 726 N.W.2d 697, at ¶28-30. 

 State v. Lee, 119 Wis. 2d 355, 351 N.W.2d 755 (Ct. 
App. 1984): 1983 Term, p. 59, sec. 3.1155. 

 State v. Wegner, 118 Wis. 2d 419, 348 N.W.2d 603 
(Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155. 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 50, sec. 3.1152. 
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 For cases dealing with the requirement that 
interrogation cease upon request for attorney 
(Edwards rule), see sec. 2.132. 

2.16722  Effect of officer's telling 
defendant that officer 
could not obtain lawyer for 
defendant and that lawyer 
would be provided later 
when charges filed 

 For cases dealing with this subject, see sec. 
2.13294. 

2.168  Waiver by particular persons 

2.1681  By juvenile 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 23, sec. 3.1134. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 54, sec. 3.1151. 

2.1682  By non-English speaking 
suspect 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

2.1683  By person who is deaf 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

2.169  Other matters 

2.1691  Effect of misrepresentation to 
defendant on validity of waiver 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 54, sec. 3.1151. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 24, sec. 3.1136. 

2.1692  Suspect need not be informed 
of subject of interrogation in 
order for waiver to be valid 

 For cases dealing with this subject, see sec. 
2.1347. 

2.1693  Suspect need not be informed 
of all information "useful" in 
making waiver decision for 
that decision to be valid 

 For cases dealing with this subject, see sec. 
2.1348. 

2.1694  Waiver of Miranda rights not 
vitiated by law enforcement 
officer's failure to inform 
defendant of attorney's 
availability or efforts to reach 
him 

 For cases dealing with this subject, see sec. 
2.1342. 

2.1695  Waiver of right to counsel 
vitiated by police failure to 
inform defendant that attorney 
he has summoned is present 
and attempting to see him 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 

2.1696  Sufficiency and validity in 
particular situations 

2.16961  Post-polygraph test 
interview 

 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, 
p. 47, sec. 3.1151. 

2.16962  Other situations 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 24, sec. 3.1136. 

 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 
1978 Term, p. 24, sec. 3.1136. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 24, sec. 3.1136. 
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 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 20, sec. 3.1122. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 20, sec. 3.1122. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 21, sec. 3.1122. 

2.1697  Effect of various factors on 
validity of waiver 

2.16971  Mistake of law 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 24, sec. 3.1136. 

2.16972  Intoxication 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 20, sec. 3.1122. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

2.16973  Medical treatment 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 21, sec. 3.1122. 

2.1698  Use of private citizen to obtain 
waiver of rights 

 For cases dealing with the use of a private 
individual to obtain a waiver of Miranda rights or 
a confession, see sec. 2.193. 

 For cases dealing with the reinitiation of 
questioning by a private individual after a 
defendant has requested an attorney, see sec. 
2.1328. 

2.1699  Other matters 

2.16991  Refusal to sign waiver 
form does not preclude 
finding of waiver 

 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 
1978 Term, p. 23, sec. 3.1132. 

2.16992  Suspect must personally 
waive Miranda rights 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶23. 

2.16993  When defense counsel, 
who is present at 
interrogation, instructs 
officer not to read Miranda 
warnings and tells 
defendant that if Miranda 
warnings are not given, 
whatever he says cannot be 
used in court, there is no 
knowing and intelligent 
waiver of right to remain 
silent 

 For cases dealing with this subject, see sec. 
2.1645. 

2.16994  Relationship between 
waiver of sixth amendment 
right to counsel and waiver 
of fifth amendment right to 
counsel 

 For cases dealing with this subject, see sec. 2.337. 

2.16995  Waiver of Miranda rights 
not vitiated by law 
enforcement officer's 
deliberate deception of 
attorney in stating that 
questioning would not 
occur until he arrived 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶34. 

2.16996  Waiver of Miranda rights 
not vitiated by law 
enforcement officer's 
failure to inform defendant 
that person other than 
counsel (e.g., family 
member) is waiting outside 
and available 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶38-39. 

2.16997  Waiver of Miranda rights 
not vitiated by law 
enforcement officer's 
refusal to honor 
defendant's request for 
presence of person other 
than counsel (e.g., family 
member) 
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 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶38-39, 58. 

2.16998  Holding defendant 
incommunicado (i.e., 
preventing others from 
contacting defendant) does 
not vitiate waiver of 
Miranda rights 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶46-54. 

2.16999  Denial of access to attorney 
for brief period during 
which defendant is not 
being interrogated, 
followed by period during 
which defendant allowed 
access to attorney, does not 
necessarily vitiate waiver 
of Miranda rights made at 
subsequent interrogation 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶50-54. 

2.17  Use Of Statements Obtained In 
Violation Of Miranda 

2.171  In general 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶111-114. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶23. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172. 

2.172  To impeach testifying defendant 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 2-8, sec. 2.17. 

 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 
Term, p. 2-10, sec. 2.17. 

 James v. Illinois, 110 S. Ct. 648 (1990): 1989 Term, 
p. 2-10, sec. 2.17. 

 United States v. Havens, 100 S. Ct. 1912 (1980): 
1979 Term, p. 31, sec. 3.115. 

 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 
Term, p. 108, sec. 8.821. 

 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 
Term, p. 25, sec. 3.125. 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 22, sec. 3.113. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶111-114. 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶24. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 2-5, sec. 2.173. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 2-10, sec. 2.17. 

 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 
(1989): 1989 Term, p. 2-15, sec. 2.6112. 

 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 
149 (1984): 1983 Term, p. 61, sec. 3.116. 

 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 
(1980): 1979 Term, p. 31, sec. 3.115. 

 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 
(1978): 1977 Term, p. 22, sec. 3.113. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶23, 30. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172. 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 
(Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.17. 
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2.173  To impeach defense witness 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 2-5, sec. 2.173. 

 For cases dealing with the use of evidence seized 
in violation of the fourth amendment to impeach a 
defense witness, see sec. 1.8242. 

2.174  To impeach prosecution witness 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 2-5, sec. 2.173. 

2.175  Statements obtained in violation of 
Edwards rule 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172. 

2.176  Use in proceedings other than 
criminal trial 

 For cases dealing with this subject, see sec. 2.194. 

2.18  Exceptions To Miranda Requirements 

2.181  Public safety exception 

 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 
Term, p. 53, sec. 3.1119A. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-6, sec. 2.181. 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶14. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193. 

2.182  Private safety (i.e., rescue doctrine 
or emergency) exception 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶14. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 2-11, sec. 2.181. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193. 

2.183  Routine booking question 
exception 

2.1831  In general 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 2-3, sec. 2.1147. 

 State v. Wagner, 2005 WI 63, 281 Wis. 2d 297, 697 
N.W.2d 89, at ¶1-2. 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 2-10, sec. 2.1813. 

 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 
624 N.W.2d 865, 2000 Term WCA-195, at ¶1-25. 

 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 
(Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241. 

2.1832  Exception recognized in 
Wisconsin 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 2-10, sec. 2.1813. 

 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 
624 N.W.2d 865, 2000 Term WCA-195, at ¶11. 

2.1833  Does not extend to questions 
regarding name and address 
posed at time of arrest 

 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 
(1994): 1993 Term, p. 2-10, sec. 2.1813. 

2.1834  In drug prosecution, this 
exception may apply to 
question regarding address 
even though address tends to 
prove possession of drugs 
found at address 

 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 
624 N.W.2d 865, 2000 Term WCA-195, at ¶1-25. 

2.184  Police safety exception 

 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 
52, 687 N.W.2d 785, at ¶14. 

2.19  Other Matters 
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2.191  Harmless error 

2.1911  Applicability of harmless-error 
rule to Miranda violations 

2.19111  In general 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 
(1983): 1982 Term, p. 159, sec. 10.61. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 51, sec. 3.118. 

2.19112  Violation of Edwards rule 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

2.1912  Test of harmless error to be 
applied 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶25-26. 

2.1913  Bases for finding error 
harmless 

2.19131  Basing harmless error 
finding on defendant's trial 
testimony which revealed 
what inadmissible 
statement disclosed 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶1-60. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶1-27. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶26-29. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 

 For cases dealing generally with finding error in 
admitting defendant's statement harmless because 
defendant testified at trial and repeated what 
statement disclosed, see sec. 2.671. 

2.19132  Basing harmless error 
finding on fact defendant 
gave other admissible 
statements disclosing same 
information as that 
contained in inadmissible 
statement 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

2.19133  Basing harmless error 
finding on strength of 
other evidence implicating 
defendant 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶27-31. 

2.1914  Application of harmless error 
rule when defendant has 
pleaded guilty or no contest, 
but seeks review of denial of 
suppression motion on appeal 
pursuant to § 971.31(10) 

 For cases dealing with this subject, see sec. 7.427. 

2.192  Effect of Miranda violation on 
matters other than statement that 
was product of interrogation at 
which violation occurred 

2.1921  On arrest 

 Washington v. Chrisman, 102 S. Ct. 812 (1982): 
1981 Term, p. 39, sec. 3.118. 

2.1922  On subsequently obtained 
statement or evidence (fruit of 
poisonous tree) 

2.19221  In general 

 Missouri v. Seibert, 124 S. Ct. 2601 (2004). 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-19, sec. 2.194. 

 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 
Term, p. 54, sec. 3.1197. 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 60, sec. 3.1192. 
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 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶1-83. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶30-79. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.9142. 

 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 
(1980): 1979 Term, p. 31, sec. 3.1161. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 
555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941. 

 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 
(Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231. 

 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 
(Ct. App. 1994): 1994 Term, p. 2-16, sec. 2.1931. 

 For cases dealing with the effect of 
involuntariness of statement on subsequently 
obtained statement or evidence, see sec. 2.2811. 

2.19222  On subsequently obtained 
statement 

 Missouri v. Seibert, 124 S. Ct. 2601 (2004). 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶44-54. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶34. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶12. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

2.19223  On subsequently obtained 
physical evidence in 
general 

 United States v. Patane, 124 S. Ct. 2620 (2004). 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶1-83. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶34. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶30-79. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

2.19224  On physical evidence (e.g., 
weapon used in 
commission of crime) 
whose location was 
revealed by defendant in 
statement obtained in 
violation of Miranda 

 United States v. Patane, 124 S. Ct. 2620 (2004). 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶1-83. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶30-79. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

2.19225  When Edwards rule 
violated 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

2.1923  On trial testimony of defendant 
when defendant testifies after 
admission of statement taken 
in violation of Miranda 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶1-60. 

 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 
(1983): 1982 Term, p. 159, sec. 10.61. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶1-27. 

 For cases dealing with the effect of 
involuntariness of statement on trial testimony of 
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defendant offered because involuntary statement 
admitted, see sec. 2.2812. 

2.193  Use of private citizen to obtain 
waiver of rights or confession 

2.1931  In general 

 Arizona v. Mauro, 107 S. Ct. 1931 (1987): 1986 
Term, p. 41, sec. 3.1112. 

 State v. Lee, 122 Wis. 2d 266, 362 N.W.2d 149 
(1985): 1984 Term, p. 59, sec. 3.1191. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 54, sec. 3.1194. 

 For cases dealing with questioning by a private 
individual, see sec. 2.1151. 

 For cases dealing with the effect of coercive 
activity by private party, see sec. 2.225. 

2.1932  Reinitiation of interrogation by 
private citizen after defendant 
requests attorney 

 For cases dealing with this subject, see sec. 
2.1328. 

2.194  Application of Miranda and its 
exclusionary rule in proceedings 
other than criminal trial 

2.1941  In general 

 For cases dealing with the application of 
Miranda to questioning about noncriminal activity, 
see sec. 2.116. 

2.1942  In noncriminal proceedings in 
general 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

2.1943  CHIPS proceeding 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): at pages 266-76 of 
opinion. 

2.1944  Probation or parole revocation 
proceeding 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶42. 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): at pages 266-76 of 
opinion. 

2.1945  Sexual predator proceeding 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

2.195  Waiver of objection to Miranda 
violation 

 For cases dealing with this subject, see sec. 2.63. 

2.196  Miranda and the state constitution 

2.1961  Adoption of Miranda under 
state constitution 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶73. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193. 

2.1962  Extending greater protection 
for Miranda rights and on 
Miranda-related matters under 
state constitution 

2.19621  In general 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶1-83. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶18. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

2.19622  With respect to need to 
stop interrogation upon 
ambiguous request for 
counsel 
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 For cases dealing with this subject, see sec. 
2.14112. 

2.19623  With respect to scope of 
exclusionary rule applied 
to Miranda violations 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶1-83. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶8. 

2.197  Other matters 

2.1971  Police deception of attorney 
attempting to contact defendant 
regarding plans concerning 
defendant does not require 
suppression of defendant's 
statement under Miranda 

 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 41, sec. 3.1132. 

 For cases dealing with need to comply with 
attorney's request that defendant not be 
interrogated except in his presence absent a 
request for counsel by defendant, see sec. 2.1353. 

 For cases dealing with need to allow attorney 
access to suspect who has not requested his 
representation, see sec. 2.1354. 

2.1972  Miranda is not violated by 
failure to provide warnings; 
violation occurs, if at all, only 
upon admission of unwarned 
statement into evidence at trial 

 United States v. Patane, 124 S. Ct. 2620 (2004). 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶38. 

2.1973  Right to silence has two 
components:  (1) right, prior to 
questioning, to remain silent;  
(2) right, after questioning 
commences, to cut off further 
questioning 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶24, 34. 

2.1974  Purpose of Miranda warnings 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶22. 

2.198  Other matters (cont'd) 

2.1981  Nature of Miranda rights (are 
they constitutionally required?) 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-19, sec. 2.194. 

 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 
Term, p. 2-10, sec. 2.191. 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 2-8, sec. 2.191. 

 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 
Term, p. 2-11, sec. 2.192. 

 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 
Term, p. 2-4, sec. 2.191. 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 61, sec. 3.1193. 

 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 
Term, p. 61, sec. 3.1181. 

 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 
Term, p. 61, sec. 3.1181. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶39. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶33. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶54, 67. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.192. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-16, sec. 2.192. 

2.1982  Commenting on, and 
introducing evidence of, 
defendant's invocation of 
Miranda rights 
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 For cases dealing with this subject, see secs. 
8.42122, 8.42124, 8.4222, 20.6123, 20.6125, and 
20.621. 

2.1983  Miranda requirements with 
respect to non-English 
speaking suspect 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

2.1984  "In custody" determination for 
Miranda purposes is not 
question of fact warranting 
presumption of correctness in 
federal habeas corpus 
proceeding 

 For cases dealing with this subject, see sec. 
10.6441. 

2.1985  Appellate review of Miranda 
issues 

 For cases dealing with this subject, see sec. 2.652. 

2.1986  When statement taken in 
violation of Miranda 
constitutes prejudicial error 

 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 
(1983): 1982 Term, p. 159, sec. 10.61. 

2.1987  Miranda rights are commonly 
known 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 2-7, sec. 2.193. 

2.1988  Burden and standard of proof 
on Miranda issues 

 For cases dealing with this subject, see secs. 
2.6122 and 2.6132. 

2.1989  Propriety of practice of giving 
no Miranda warnings until 
interrogation has produced 
incriminating statement 
inadmissible under Miranda 
and then following obtaining 
of that statement with Miranda 
warnings and securing of 
second statement covering 
same ground; second statement 
is inadmissible 

 Missouri v. Seibert, 124 S. Ct. 2601 (2004). 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶44-54. 

2.199  Other matters (cont'd) 

2.1991  In assessing whether Miranda 
violation occurred, one officer's 
knowledge is imputed as a 
matter of law to the entire 
police force 

 Arizona v. Roberson, 108 S. Ct. 2093 (1988): 1987 
Term, p. 2-4, sec. 2.1323. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 

2.1992  Relationship of Miranda right 
to counsel and sixth 
amendment right to counsel 

 For cases dealing with this subject, see sec. 2.353. 

2.1993  Propriety of considering 
Miranda issue in federal 
habeas corpus proceeding 

 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 
Term, p. 2-4, sec. 2.192. 

2.1994  Relationship between federal 
and state requirements with 
respect to giving of warnings 
and securing waiver of rights 

 For cases dealing with this subject, see sec. 2.665. 

2.1995  Granting same or greater 
protection from compelled self-
incrimination in interrogation 
context under state constitution 
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 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

2.1996  Affording greater protection on 
Miranda-related matters under 
state constitution 

 For cases dealing with this subject, see sec. 
2.19621. 

2.1997  Federal statute attempting to 
overrule Miranda and to 
replace its test for admissibility 
with a test that turns solely on 
question of voluntariness is 
unconstitutional 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-19, sec. 2.194. 

2.1998  Good faith exception to 
Miranda's requirements 

2.19981  It is not proper role of court 
of appeals to create good 
faith exception to 
Miranda's requirements 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

2.2  Requirement Of Voluntariness 

2.21  General Principles Relating To 
Requirement Of Voluntariness 

2.211  Existence of requirement 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶17. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶36. 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶19-21. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶8. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶12. 

2.212  Source of requirement 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶18. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶17. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶36. 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶20. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶8. 

2.213  Purposes of requirement 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶21. 

2.22  Test For Determining Voluntariness 

2.221  In general 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-21, sec. 2.211. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 2-7, sec. 2.26. 

 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 
Term, p. 43, sec. 3.1211. 

 Miller v. Fenton, 106 S. Ct. 445 (1985): 1985 Term, 
p. 43, sec. 3.1211. 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 61, sec. 3.121. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶18, 37. 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶36. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶18-20. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶36-40. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 2-13, sec. 2.622. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 
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 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 2-11, sec. 2.211. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 55, sec. 3.1211. 

 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 
(1987): 1986 Term, p. 54, sec. 3.1211. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 31, sec. 3.1211. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 31, sec. 3.1211. 

 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 
(1978): 1978 Term, p. 25, sec. 3.121. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 22, sec. 3.121. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 22, sec. 3.121. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶30. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶29. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶12. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶9-10. 

 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 
672 N.W.2d 125, at ¶12. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶13. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶21. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 
555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941. 

 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 
(Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 
(Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211. 

 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. 
App. 1993): 1992 Term, p. 2-5, sec. 2.164. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, 
sec. 2.24. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 
(Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 2-11, sec. 2.211. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 2-5, sec. 2.212. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.211. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 61, sec. 3.121. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1211. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 32, sec. 3.121. 

 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. 
App. 1978): 1979 Term, p. 31, sec. 3.121. 

2.222  Requires balancing defendant's 
personal characteristics against 
police pressures and stratagems 
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2.2221  In general 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-21, sec. 2.211. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶19. 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶37. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶20. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶100. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶38-40. 

 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 
(1987): 1986 Term, p. 54, sec. 3.1211. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 31, sec. 3.1212. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 31, sec. 3.1211. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 25, sec. 3.121. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 22, sec. 3.121. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶30. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶29. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶13-14. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶9. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶13-14. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 
(Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311. 

 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 
(Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 2-11, sec. 2.211. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 2-5, sec. 2.212. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.211. 

 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 
18 (Ct. App. 1986): 1986 Term, p. 55, sec. 3.1212. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1212. 

2.2222  Under the balancing test, 
pressures that are not normally 
coercive may be coercive if 
defendant's mental or physical 
condition renders him or her 
uncommonly susceptible to 
police pressures 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶40, 46, 58. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶10. 

2.2223  Under balancing test, the more 
sophisticated and less 
vulnerable suspect is, the more 
likely it is that statements were 
voluntary 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶19. 
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2.223  Must consider totality of 
circumstances 

 Mayle v. Felix, 125 S. Ct. 2562 (2005). 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-21, sec. 2.211. 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 2-9, sec. 2.213. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 2-7, sec. 2.26. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶18, 60-67. 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶37. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶20. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶100-102. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶38. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 2-11, sec. 2.211. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 55, sec. 3.1211. 

 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 
(1987): 1986 Term, p. 54, sec. 3.1211. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 25, sec. 3.121. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 22, sec. 3.121. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶30. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶13. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶9. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶13. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, 
sec. 2.24. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 2-6, sec. 2.213. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 2-11, sec. 2.211. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.211. 

 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 
18 (Ct. App. 1986): 1986 Term, p. 55, sec. 3.1212. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222. 

 State v. Fehrenbach, 118 Wis. 2d 65, 347 N.W.2d 
379 (Ct. App. 1984): 1983 Term, p. 61, sec. 3.1213. 

2.224  Need to show police coercion to 
trigger balancing test and to 
support finding of involuntariness 

2.2241  In general 

 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 
Term, p. 55, sec. 3.1214. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶33, 45, 64. 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶36. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶19. 
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 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶37. 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 
(1987): 1986 Term, p. 58, sec. 3.1222. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 59, sec. 3.1223. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶30. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶29, 50. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶12. 

 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 
672 N.W.2d 125, at ¶1-21. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶14. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 
845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 
(Ct. App. 1994): 1994 Term, p. 2-16, sec. 2.1931. 

 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 
(Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 
(Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132. 

 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. 
App. 1993): 1992 Term, p. 2-5, sec. 2.164. 

 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 
(Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 2-5, sec. 2.214. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.214. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 56, sec. 3.1214. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222. 

 For cases dealing with the need to show police 
coercion to support finding that waiver of Miranda 
rights was involuntary, see sec. 2.1632. 

2.2242  Police pressures that are not 
normally coercive may be 
coercive if defendant's mental 
or physical condition renders 
him or her uncommonly 
susceptible to police pressures 

 For cases dealing with this subject, see sec. 
2.2222. 

2.2243  Coercive activity by third party, 
acting on his or her own 
without police or other 
governmental involvement, 
will not render confession 
inadmissible 

 For cases dealing with this subject, see sec. 
2.2251. 

2.225  Effect of coercive activity by private 
party 

2.2251  When private party acting on 
own, without police or other 
governmental involvement, 
confession is admissible 

 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 
Term, p. 56, sec. 3.1215. 
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 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 
672 N.W.2d 125, at ¶1-21. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322. 

 For cases dealing generally with the use of a 
private party to obtain a waiver of rights or a 
confession, see sec. 2.193. 

2.2252  When private party acting as 
police agent, confession 
inadmissible 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 57, sec. 3.1218. 

 For cases dealing generally with the use of a 
private party to obtain a waiver of rights or a 
confession, see sec. 2.193. 

2.226  Confession obtained by private 
party 

2.2261  Effect of coercive activity by 
private party 

 For cases dealing with this subject, see sec. 2.225. 

2.2262  Coercive activity by police does 
not render confession 
inadmissible 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 57, sec. 3.1218. 

2.227  Ignorance of full consequences of 
decision to speak does not vitiate 
voluntariness 

 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 
Term, p. 48, sec. 3.1138. 

2.228  Burden and standard of proof 

2.2281  In general 

 For cases dealing with this subject, see secs. 
2.6123 and 2.6133. 

 For cases dealing generally with the burden of 
proof at a hearing on the defendant's motion to 
suppress his statement, see sec. 2.61. 

2.2282  State needs to meet burden of 
proof only with respect to 
ultimate issue of voluntariness, 
not with respect to credibility 
of particular witness's 
testimony 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

2.229  Other matters 

2.2291  Fact that confession is product 
of nonprosecution agreement 
later repudiated by state 
because of defendant's material 
breach of it does not render 
confession involuntary 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1219B. 

2.2292  Truth or falsity of statement is 
irrelevant to question of 
voluntariness 

2.22921  In general 

 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 
43, sec. 3.1215. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶10. 

2.22922  Decision noting, without 
apparent disapproval, that 
in resolving voluntariness 
issue trial court considered 
that defendant’s statement 
contained detail of crime 
that uninvolved person 
would not have known 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶22. 

2.2293  Involuntary confessions are 
suppressed regardless of 
truthfulness 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶29. 
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2.2294  Defendant's subjective belief 
that coercive promise was made 
cannot be dispositive 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

2.2295  Facts about which defendant 
has no knowledge cannot be 
coercive 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

2.2296  Refusal to allow writing or 
recording of statement does not 
preclude finding of 
voluntariness 

 For cases dealing with the effect of a refusal to 
sign the waiver-of-rights form on the question 
whether a valid waiver of rights was made, see sec. 
2.16991. 

2.2297  Test for determining 
admissibility of witness's 
statement that defendant 
contends was coerced 

2.22971  Test is same as that applied 
in determining 
voluntariness and 
admissibility of 
defendant's statement 
(court of appeals' holding) 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶21. 

2.22972  Test for determining 
admissibility of witness's 
statement requires greater 
showing before 
suppression is mandated 
(supreme court's holding, 
rejecting court of appeals' 
holding) 

 For cases dealing with this subject, see sec. 
22.457. 

2.2298  Voluntariness of juvenile's 
confession 

2.22981  "Special caution" must be 
exercised in assessing 
voluntariness of juvenile 
confession 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶21. 

2.22982  Effect of failure to honor, 
i.e., denial of , juvenile's 
request to call parent 

 For cases dealing with this subject, see sec. 
2.24983. 

2.22983  Need to give juvenile 
opportunity to consult with 
parent or interested adult 

 For cases dealing with this subject, see sec. 2.545. 

2.22984  Requirement that 
statements of juvenile be 
electronically recorded as 
prerequisite to 
admissibility 

 For cases dealing with this subject, see sec. 2.667. 

2.2299  Other matters 

2.22991  Police pressures that are 
not normally coercive may 
be coercive if defendant's 
mental or physical 
condition renders him or 
her uncommonly 
susceptible to police 
pressures 

 For cases dealing with this subject, see sec. 
2.2222. 

2.22992  Coercion need not be 
physical or brutal in 
nature; psychological 
compulsion may render 
statement involuntary 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶11. 

2.23  Personal Characteristics Of Defendant 

2.231  In general 
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 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶19, 24. 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶37. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶20. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶102. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶39. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 55, sec. 3.1211. 

 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 
(1987): 1986 Term, p. 58, sec. 3.1221. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 31, sec. 3.1221. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 31, sec. 3.1221. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 25, sec. 3.121. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶13. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶9. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶21. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 
(Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, 
sec. 2.24. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1221. 

2.232  Education, intelligence and 
understanding 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 2-9, sec. 2.225. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶27. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶17. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, 
sec. 2.24. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 2-5, sec. 2.214. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222. 

2.233  Emotional state (e.g., mental stress) 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 59, sec. 3.1223. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶37, 50. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, 
sec. 2.24. 

 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 
(Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 2-5, sec. 2.214. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 32, sec. 3.123. 

2.234  Mental disease or defect 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 2-9, sec. 2.225. 

 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 
Term, p. 55, sec. 3.1214. 
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 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 62, sec. 3.1224. 

2.235  Knowledge of rights 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 2-9, sec. 2.225. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶22. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

2.236  Prior experience with police 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶28-29. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶18. 

2.237  Under influence of intoxicants or 
drugs 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 
(1987): 1986 Term, p. 58, sec. 3.1222. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 59, sec. 3.1224. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 22, sec. 3.123. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶22. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 63, sec. 3.124. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 32, sec. 3.123. 

2.238  Physical pain, injury, distress, or 
other defect 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 2-9, sec. 2.225. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶23. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶1-60. 

 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 
(1987): 1986 Term, p. 58, sec. 3.1222. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 59, sec. 3.1222. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 23, sec. 3.123. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 2-12, sec. 2.24. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222. 

2.239  Other characteristics 

2.2391  Juvenile's lack of knowledge 
that statement might be used 
against him in adult court 

 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 
(Ct. App. 1984): 1984 Term, p. 62, sec. 3.1223. 

2.2392  Ignorance of full consequences 
of decision to speak 

 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 
Term, p. 48, sec. 3.1138. 

2.2393  Age; youth; maturity 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶25-26. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶15-16, 18. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, 
sec. 2.24. 

2.2394  Fact that defendant is deaf 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 
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2.2395  Prior conviction 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶22. 

2.2396  Child of police officer 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶22. 

2.24  Pressures Brought To Bear And 
Stratagems Used By Police 

2.241  In general 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶20. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶102. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶39. 

2.2411  Pressures and stratagems to be 
considered in general 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶37. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶20. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 55, sec. 3.1211. 

 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 
(1987): 1986 Term, p. 59, sec. 3.1231. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 31, sec. 3.1231. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 32, sec. 3.1231. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 25, sec. 3.121. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶13. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶9. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶21. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1221. 

2.2412  Coercive police activity is 
necessary predicate to finding 
of involuntariness 

 For cases dealing with this subject, see sec. 2.224. 

2.2413  Coercion need not be physical 
or brutal in nature; 
psychological compulsion may 
render statement involuntary 

 For cases dealing with this subject, see sec. 
2.22992. 

2.242  Confrontation with incriminating 
evidence 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 32, sec. 3.1232. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 32, sec. 3.123. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 24, sec. 3.1136. 

2.243  Promises 

2.2431  In general 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 2-6, sec. 2.2331. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶98-109. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶29-32. 

2.2432  Particular promises 

2.24321  Promise by police that 
statements would not be 
used against defendant in 
court 

 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 
18 (Ct. App. 1986): 1986 Term, p. 60, sec. 3.1236. 
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2.24322  Promise to consolidate all 
charges into single count 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

2.24323  Promise to consolidate all 
charges in single county 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

2.24324  Promise that defendant 
would be allowed to go 
home to be with children if 
she gave statement 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 2-13, sec. 2.622. 

2.24325  Promise that police 
interrogator would not tell 
anyone about the statement 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 2-13, sec. 2.622. 

2.2433  Defendant's subjective belief 
that coercive promise was made 
cannot be dispositive 

 For cases dealing with this subject, see sec. 
2.2294. 

2.244  Statement that cooperation would 
be beneficial 

2.2441  In general 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 24, sec. 3.1136. 

 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 
(1984): 1983 Term, p. 61, sec. 3.1234. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶29-32. 

 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 
(Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1233. 

2.2442  Telling defendant that 
prosecutor would look at case 
differently if he persisted in 
denials 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶29-32. 

2.245  Offer to obtain help 

2.246  Use of deceit or misrepresentation 

2.2461  In general 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶27-28, 64. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶80-110. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶1-24. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

2.2462  Police agent's 
misrepresentation of who he is 
and why he is seeking 
confession 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

2.2463  Misrepresentation of nature or 
strength of evidence against 
accused 

2.24631  In general 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 62, sec. 3.1233. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 54, sec. 3.1151. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 24, sec. 3.1136. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶1-24. 

2.24632  Does not in itself render 
statement involuntary 
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 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶1-24. 

2.24633  Triggers application of 
totality of circumstances 
test to determine whether 
statement involuntary 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶1-24. 

2.2464  Promise that statements would 
not be used against defendant 
in court 

 For cases dealing with this subject, see sec. 
2.24321. 

2.2465  Police agent's 
misrepresentation of purpose 
of, or reason for, questioning 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶80-110. 

2.2466  Police agent's portrayal of 
himself as defendant's ally 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶80-110. 

2.2467  Law enforcement officer's 
misrepresentation of statement 
made by defendant's daughter 
regarding defendant's 
interaction with child-victim in 
child-homicide case 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶27-28, 64. 

2.2468  Other deceit 

 State v. Fehrenbach, 118 Wis. 2d 65, 347 N.W.2d 
379 (Ct. App. 1984): 1983 Term, p. 61, sec. 3.1232. 

2.247  Threats and violence 

2.2471  In general 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶98. 

2.2472  Physical violence 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 2-7, sec. 2.26. 

 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. 
App. 1978): 1979 Term, p. 32, sec. 3.123. 

2.2473  Threat of revocation of 
probation unless probationer 
complies with condition that he 
account for whereabouts and 
activities 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶16, 25-26, 33. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶16. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶14, 18. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.26. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252. 

 For cases dealing generally with the protection 
afforded by the privilege against self-incrimination 
at an interview with a probation officer, see sec. 
24.47. 

 For cases dealing with the need for Miranda 
warnings at an interview with a probation officer, 
see sec. 2.1181. 

2.2474  Threat to cut off state aid 
(welfare payments) 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶22. 

2.2475  Threat to take children 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶18. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶22. 

2.2476  Threat to government 
employee (e.g., police officer) 
that, if he or she did not give 
statement, he or she would lose 
job 
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2.24761  In general 

 For cases dealing with this subject, see sec. 
2.5471. 

2.24762  When statement is false 
and is basis for prosecution 
for crimes such as perjury 
or obstruction of justice 

 For cases dealing with this subject, see sec. 
2.5472. 

2.248  Other pressures and stratagems 

2.2481  Telling defendant he should 
think about consequences of 
obstructing investigation 

 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 
(Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211. 

2.2482  Telling defendant that if he did 
not cooperate, district attorney 
would look at case differently 

 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 
(Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211. 

2.2483  Suggestion that if defendant 
did not cooperate and victims 
were forced to testify, victims 
would suffer trauma 

 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 
(Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211. 

2.2484  Use of private person (e.g., 
defendant's mother) to obtain 
confession 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

2.2485  Pressing interrogation in spite 
of defendant's repeated 
requests to stop 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 22, sec. 3.123. 

2.2486  Failure to inform defendant of 
Miranda rights 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶56. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

2.2487  Failure to honor defendant's 
invocation of rights 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶40. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

2.2488  Psychological pressures and 
inducements 

2.24881  In general 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶34. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

2.24882  References to foster 
mother, who was also 
taken into custody 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶17-18. 

2.2489  Conducting interrogation 
prison setting 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24. 

2.249  Other pressures and stratagems 
(cont'd) 

2.2491  Description of range of 
possible charges and penalties 

 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 
(1984): 1983 Term, p. 62, sec. 3.1235. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1232. 

2.2492  Refusal to allow defendant to 
go to hospital until statement 
made 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 63, sec. 3.124. 
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2.2493  Display of photos of victim to 
defendant 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 54, sec. 3.1151. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.232. 

2.2494  Appeal to religious convictions 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 32, sec. 3.1233. 

2.2495  Failure to advise suspect of 
immediate availability of 
attorney 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶37, 55. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 60, sec. 3.1234. 

2.2496  Holding defendant 
incommunicado 

2.24961  In general 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶46-54. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 59, sec. 3.1233. 

2.24962  Conditioning outside 
contact upon accession to 
police demands 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶18. 

2.24963  Denial of access to attorney 

 For cases dealing with this subject, see secs. 
2.24972 and 2.24973. 

2.2497  Other pressures and stratagems 

2.24971  Prosecutor's agreement not 
to prosecute, which is 
repudiated by prosecutor 
when defendant materially 
breaches agreement 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1219B. 

2.24972  Denial of access to 
attorney: in general 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶50-54, 59, 64. 

2.24973  Denial of access to 
attorney:  when denial is 
for brief period during 
which defendant is not 
being interrogated, 
followed by period during 
which defendant allowed 
access to attorney, which 
defendant declines to 
exercise, before 
interrogation starts 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶50-54, 59, 64. 

2.2498  Other pressures and stratagems 
(cont'd) 

2.24981  Compelling testimony in 
judicial proceeding under 
threat of contempt 

 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 
Term, p. 88, sec. 8.5772. 

2.24982  Elapse of time between 
arrest and confession 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶22. 

2.24983  Failure to honor, i.e., denial 
of, juvenile's request to call 
parent 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶41. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶30-31. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶24-32. 

 For cases dealing with whether the failure to 
afford a juvenile the opportunity to consult with a 
parent or interested adult provides grounds for 
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suppression of the juvenile's statements, see sec. 
2.545. 

2.24984  Use of loud and/or 
confrontational tone in 
questioning 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶41-42. 

2.24985  Placement in holding cell 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶47-48. 

2.24986  Administration of 
polygraph test or voice 
stress analysis before 
taking of statement 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶42. 

2.24987  Failure to inform 
defendant that person 
other than counsel (e.g., 
family member) is waiting 
outside and available 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶40. 

2.24988  Refusal to honor 
defendant's request for 
presence of person other 
than counsel (e.g., family 
member) 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶40, 59. 

2.24989  Failure to ask clarifying 
questions or to further 
explain rights when 
defendant makes equivocal 
request for counsel 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶45. 

2.2499  Other pressures or stratagems 
(cont'd) 

2.24991  Length of interrogation 
and/or custody 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶32-33. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 60, sec. 3.1235. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 24, sec. 3.1136. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶43-46. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶20. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶19-20. 

2.24992  "Good cop/bad cop" 
stratagem 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

2.24993  Fact that defendant has 
already given statement 
taken in violation of 
Miranda 

 For cases dealing with this subject, see sec. 
2.1922. 

2.24994  Misstatement regarding 
ability to obtain counsel 
for defendant 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

2.24995  Failure to provide 
defendant with requested 
cigarette 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶9, 22. 

2.24996  Use of physical restraints 
(e.g., handcuffing) 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶21. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶12. 
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2.24997  Handcuffing defendant to 
ring on wall during breaks 
in interrogation 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶12-14. 

2.24998  Deprivation of sleep 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶15-16. 

2.24999  Use of "relay team" 
questioning 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶19, 21. 

2.25  Determining Whether Statements Were 
Voluntary In Particular Situations 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 2-7, sec. 2.26. 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 22, sec. 3.123. 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶1-68. 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶38-42. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶1-36. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶80-110. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶1-60. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 2-12, sec. 2.24. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 32, sec. 3.124. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 32, sec. 3.124. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 32, sec. 3.123. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 22, sec. 3.123. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 23, sec. 3.123. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 23, sec. 3.123. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶29-32. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶37-50. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶8-22. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶1-24. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172. 

 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 
555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 
(Ct. App. 1994): 1994 Term, p. 2-16, sec. 2.1931. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, 
sec. 2.24. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 
(Ct. App. 1991): 1991 Term, p. 2-6, sec. 2.24. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24. 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24. 
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 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 2-12, sec. 2.24. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-12, sec. 2.24. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.211. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.124. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 63, sec. 3.124. 

 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 
(Ct. App. 1984): 1984 Term, p. 62, sec. 3.1223. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 32, sec. 3.123. 

 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. 
App. 1978): 1979 Term, p. 32, sec. 3.123. 

2.26  Use Of Involuntary Statements 

2.261  In general 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 
Term, p. 2-12, sec. 2.25. 

 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 
Term, p. 25, sec. 3.125. 

 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 
Term, p. 23, sec. 3.124. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 2-10, sec. 2.17. 

 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 
(1989): 1989 Term, p. 2-15, sec. 2.6112. 

 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 
(1980): 1979 Term, p. 31, sec. 3.115. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.251. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252. 

2.262  Statements made to probation 
officer in compliance with 
requirement that probationer 
account for whereabouts and 
activities 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶16, 25-26, 33. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶16. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶14, 18, 36. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.26. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252. 

2.263  Indirect use of statement to frame 
question for witness 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.253. 

2.264  With respect to use of defendant's 
involuntary statements, rights 
conferred by due process clause 
and Fifth Amendment are 
coextensive 

 For cases dealing with this subject, see sec. 
22.8993. 

2.265  Cannot be used to impeach 
defendant's inconsistent testimony 
at trial 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

2.27  Harmless error 

2.271  Applicability of harmless-error rule 

2.2711  In general 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 2-15, sec. 2.261. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 2-7, sec. 2.26. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6421. 
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 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 
(1991): 1990 Term, p. 6-4, sec. 6.482. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶31. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.26. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252. 

2.2712  Related matters 

2.27121  Applicability of harmless-
error rule to errors 
occurring at hearing on 
motion to suppress 
defendant's statement 

 For cases dealing with this subject, see sec. 
2.6294. 

2.272  Bases for finding error harmless 

2.2721  Basing harmless error finding 
on defendant's trial testimony 
which revealed what 
confession disclosed 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶1-60. 

 For cases dealing generally with finding error in 
admitting defendant's statement harmless because 
defendant testified at trial and repeated what 
statement disclosed, see sec. 2.671. 

2.28  Other Matters 

2.281  Effect of involuntariness 

2.2811  On subsequently obtained 
statement or evidence (fruit of 
the poisonous tree) 

2.28111  In general 

 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 
Term, p. 54, sec. 3.1197. 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 63, sec. 3.1271. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶26. 

 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 
(1978): 1978 Term, p. 27, sec. 3.152. 

 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 
555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941. 

 For cases dealing with effect of Miranda 
violation on subsequently obtained statement or 
evidence, see sec. 2.1922. 

2.28112  On subsequently obtained 
statement 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶19-25. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

2.28113  On subsequently obtained 
physical evidence 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

2.2812  On trial testimony of defendant 
when defendant testifies after 
admission of involuntary 
statement 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶28. 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶1-60. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶1-27. 

 For cases dealing with effect of Miranda 
violation on trial testimony of defendant offered 
because statement taken in violation of Miranda 
admitted, see sec. 2.1923. 

2.282  Waiver of objection on grounds of 
involuntariness 

 For cases dealing with this subject, see sec. 2.63. 

2.283  Reason for excluding involuntary 
statement 
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 Allen v. Illinois, 106 S. Ct. 2988 (1986): 1985 Term, 
p. 45, sec. 3.1271. 

 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 
Term, p. 33, sec. 3.1271. 

 In Interest of J.G., 119 Wis. 2d 748, 350 N.W.2d 
668 (1984): 1983 Term, p. 62, sec. 3.1271. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-12, sec. 2.272. 

2.284  Respective functions of court and 
jury regarding voluntariness of 
statement 

 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 
Term, p. 43, sec. 3.1211. 

2.285  Use of private citizen to obtain 
confession 

 For cases dealing with this subject, see secs. 
2.225 and 2.226. 

2.286  Facts about which defendant has no 
knowledge cannot be coercive 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

2.287  Appellate review of question of 
voluntariness 

 For cases dealing with this subject, see sec. 2.653. 

2.288  Granting same or greater protection 
from compelled self-incrimination 
in interrogation context under state 
constitution 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

2.289  Determination of voluntariness is 
mixed question of fact and law to 
which presumption of correctness 
is not applicable in federal habeas 
corpus proceeding 

 For cases dealing with this subject, see sec. 
10.6442. 

2.29  Other Matters (cont'd) 

2.291  Involuntary statement of witness 
may be inadmissible 

 For cases dealing with this subject, see sec. 
22.457. 

2.292  Burden and standard of proof on 
question of voluntariness 

 For cases dealing with this subject, see secs. 
2.6123 and 2.6133. 

2.293  Does coercive interrogation violate 
privilege against self-incrimination 
if statement that is coerced is never 
used as evidence against person 
from whom it has been elicited? 

 Chavez v. Martinez, 123 S. Ct. 1994 (2003). 

2.294  Requirement that there be a full 
and reliable determination of 
voluntariness 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶27. 

2.295  Other factors in addition to 
personal characteristics of 
defendant and pressures brought to 
bear and stratagems used by police 

2.2951  Inconsistencies between 
statement given by defendant 
and those of other witnesses to 
crime 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶21. 

2.296  With respect to use of defendant's 
involuntary statements, rights 
conferred by due process clause 
and Fifth Amendment are 
coextensive 

 For cases dealing with this subject, see sec. 
22.8993. 

2.297  State's right to call defendant to 
testify at hearing held on his claim 
of involuntariness 

 For cases dealing with this subject, see sec. 
2.6242. 
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2.298  When law enforcement officers 
have adhered to dictates of 
Miranda, defendant will rarely be 
able to succeed on claim that 
statement was involuntary 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶32, 61. 

2.3  Sixth Amendment Right To Counsel 

2.31  When Counsel Required 

2.311  In general 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-8, sec. 2.311. 

 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 
Term, p. 2-12, sec. 2.311. 

 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 
Term, p. 45, sec. 3.1411. 

 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 45, sec. 3.1411. 

 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 
Term, p. 33, sec. 3.141. 

 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 
Term, p. 33, sec. 3.141. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-13, sec. 2.311. 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 61, sec. 3.1411. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 242, sec. 13.1513. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 33, sec. 3.141. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 26, sec. 3.1421. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶10-11, 13. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23. 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322. 

 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 
(Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-13, sec. 2.311. 

 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. 
App. 1987): 1987 Term, p. 2-7, sec. 2.311. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 61, sec. 3.1411. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 54, sec. 3.1196. 

 For cases dealing generally with the subject of 
when counsel is required, see sec. 25.1. 

2.312  Right to counsel is triggered 
whenever police attempt to 
deliberately elicit incriminating 
statements from defendant after 
initiation of judicial proceedings 
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2.3121  In general 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

2.3122  "Interrogation," in Fifth 
Amendment sense, not 
necessarily required 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

2.313  What defendant must do to trigger 
application of right to counsel in 
interrogation context so as to 
preclude initiation or continuation 
of interrogation 

2.3131  In general 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322. 

2.3132  Appointment of counsel, or 
request for counsel, at initial 
appearance or other 
preliminary proceeding does 
not trigger right to counsel's 
presence at subsequent 
interrogation by police, in 
absence of which police may 
not initiate or continue 
interrogation 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

2.3133  Defendant must invoke right to 
counsel when he is approached 
for interrogation or during 
interrogation in order to 
preclude initiation or 
continuation of interrogation 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

2.314  When statement elicited by 
undercover government agent 

2.3141  When statement elicited after 
charge is filed 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 
Term, p. 2-1, sec. 2.1131. 

 Kuhlmann v. Wilson, 106 S. Ct. 2616 (1986): 1985 
Term, p. 46, sec. 3.1413. 

 Maine v. Moulton, 106 S. Ct. 477 (1985): 1985 
Term, p. 45, sec. 3.1412. 

 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 
Term, p. 33, sec. 3.141. 

 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 
608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351. 

2.3142  When statement elicited before 
charges filed 

 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 
Term, p. 2-1, sec. 2.1131. 

 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 
Term, p. 33, sec. 3.141. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

2.315  When statement heard by 
undercover government agent who 
did not deliberately elicit it 

 Kuhlmann v. Wilson, 106 S. Ct. 2616 (1986): 1985 
Term, p. 46, sec. 3.1413. 

 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 
Term, p. 33, sec. 3.141. 

2.316  Attachment of right to counsel on 
one charge does not give rise to 
right to counsel on other, 
uncharged offense; Sixth 
Amendment right to counsel is 
offense-specific 

http://www.law.cornell.edu/supct/search/display.html?terms=fellers%20v.%20united%20states&url=/supct/html/02-6320.ZS.html�
http://www.law.cornell.edu/supct/search/display.html?terms=fellers%20v.%20united%20states&url=/supct/html/02-6320.ZS.html�
http://www.wicourts.gov/html/sc/98/98-2746.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=45147�
http://www.wicourts.gov/html/ca/99/99-0300.htm�
http://supct.law.cornell.edu/supct/html/07-1529.ZS.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=45147�
http://supct.law.cornell.edu/supct/html/07-1529.ZS.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=45147�
http://www.law.cornell.edu/supct/search/display.html?terms=fellers%20v.%20united%20states&url=/supct/html/02-6320.ZS.html�
http://www.wicourts.gov/html/ca/98/98-3452.htm�


2-56 

2.3161  General rule: right to counsel is 
offense-specific; applies only to 
charged offense 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-8, sec. 2.311. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶26. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. 
App. 1987): 1987 Term, p. 2-7, sec. 2.311. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 61, sec. 3.1412. 

 For cases dealing generally with the effect of the 
attachment of right to counsel on one charge on the 
right to counsel on other, uncharged offense, see 
sec. 25.113. 

2.3162  Is there exception to general 
rule where other, uncharged 
offense is "closely related" to 
offense on which right to 
counsel has attached? 

2.31621  No (United States Supreme 
Court's answer) 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

2.31622  Yes (Wisconsin Court of 
Appeals' answer) 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23. 

2.3163  Determination of whether 
offense has been charged in 
this context is to be determined 
by applying Blockburger test 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

2.317  State's agreement not to talk to 
defendant in attorney's absence 
does not give rise to right to 
counsel 

 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. 
App. 1987): 1987 Term, p. 2-7, sec. 2.311. 

2.318  Right attaches at post-indictment 
interview with law enforcement 
authorities 

2.3181  In general 

 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 
Term, p. 2-8, sec. 2.314. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶10-11, 13. 

2.3182  Right attaches even though 
interview occurs in non-
custodial setting 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶22-23. 

2.319  Other principles and situations 

2.3191  Attachment of right does not 
depend on whether defendant 
is in custody or not 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶22-23. 

2.32  Prohibition On Police-Initiated 
Interrogation After Defendant Invokes, 
Or Otherwise Exercises, Right To 
Counsel (Edwards-Jackson Rule) 

2.321  In general 
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 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-4, sec. 2.1323. 

 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 
Term, p. 2-13, sec. 2.331. 

 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 
Term, p. 2-8, sec. 2.321. 

 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 
Term, p. 47, sec. 3.1422. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-13, sec. 2.321. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶11. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶19. 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322. 

 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 
(Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321. 

 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512. 

2.322  Prohibition does not extend to 
interrogation about other, 
uncharged offense 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-4, sec. 2.1323. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23. 

 For cases dealing generally with the principle 
that the attachment of the right to counsel on one 
charge does not give rise to the right to counsel on 
other, uncharged offense, see sec. 2.316. 

2.323  To determine who initiated 
interrogation, must look to 
particular communication at hand, 
not who was the initiator of all the 
exchanges that took place between 
the defendant and the police 

 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512. 

2.324  What constitutes invocation or 
exercise of right to counsel that will 
trigger prohibition on police-
initiated interrogation 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶43. 

2.3241  In general 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶13. 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322. 

 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 
(Ct. App. 1999): 1998 Term, p. 2-16, sec. 1.321. 

2.3242  Appointment of counsel, or 
request for counsel, at initial 
appearance or other 
preliminary proceeding does 
not trigger prohibition on 
police-initiated interrogation 
(Montejo holding, overruling 
Jackson) 

2.32421  In general 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 
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 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

2.32422  Overruling of Jackson 
overrules Wisconsin 
Supreme Court decision in 
Dagnall 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

2.32423  Overruling of Jackson 
applies under state 
constitution 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶14-16. 

2.3243  Defendant must invoke right to 
counsel when he is approached 
for interrogation or during 
interrogation in order for 
invocation to trigger 
prohibition on police-initiated 
interrogation 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

2.325  In determining whether defendant 
invoked or exercised right to 
counsel, one state actor's 
knowledge is imputed to another 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-31, sec. 2.323. 

2.326  Michigan v. Jackson overruled 

2.3261  In general 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

2.3262  Edwards rule survives 
overruling of Michigan v. 
Jackson and prohibits police-
initiated interrogation after 
invocation of right to counsel 
when invocation of right to 
counsel made in interrogation 
context 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶12. 

2.3263  Overruling of Jackson 
overrules Wisconsin Supreme 
Court decision in Dagnall 

 For cases dealing with this subject, see sec. 
2.32422. 

2.3264  Overruling of Jackson applies 
under state constitution 

 For cases dealing with this subject, see sec. 
2.32423. 

2.33  Waiver Of Right To Counsel 

2.331  In general 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 
Term, p. 2-13, sec. 2.331. 

 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 
Term, p. 2-8, sec. 2.321. 

 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, 
p. 51, sec. 3.142. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 26, sec. 3.1421. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶12-25. 

 For cases dealing generally with the waiver of 
the right to counsel, see sec. 25.4. 

2.332  After request for counsel 

 For cases dealing with this subject, see sec. 2.32. 

2.333  After appointment or retainer of 
counsel 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 
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 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 26, sec. 3.1421. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶1-17. 

2.334  Sufficiency of administration of 
Miranda rights and securing of 
waiver of them to establish waiver 
of Sixth Amendment right to 
counsel 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶16. 

2.335  No need to inform defendant that 
charges have been filed in order to 
secure valid waiver of Sixth 
Amendment right to counsel 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶17-18. 

2.336  Sufficiency and validity in 
particular situations 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 26, sec. 3.1423. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶12-25. 

2.337  Relationship between waiver of 
sixth amendment right to counsel 
and waiver of fifth amendment 
right to counsel 

 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 
Term, p. 2-8, sec. 2.321. 

 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 
Term, p. 48, sec. 3.1423. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

 For cases dealing generally with the relationship 
between the sixth amendment right to counsel and 
the Miranda right to counsel, see sec. 2.353. 

2.338  Waiver must be voluntary, 
knowing, and intelligent 

2.3381  In general 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

2.3382  Waiver must be volutary 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

2.3383  In determining whether waiver 
was knowing and voluntary, 
there is no reason to 
distinguish unrepresented 
defendant from represented 
one 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

2.339  Other matters 

2.3391  Waiver need not itself be 
counseled to be effective, 
whether or not defendant is 
already represented by counsel 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

2.34  Use Of Statements Obtained In 
Violation Of Sixth Amendment 

2.341  In general 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 
(Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332. 

2.342  Statements obtained in violation of 
prophylactic rule proscribing 
police-initiated interrogation once 
defendant has invoked right to 
counsel 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 
Term, p. 2-13, sec. 2.341. 
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2.343  Statements obtained in violation of 
defendant's right to counsel are 
admissible to impeach defendant's 
inconsistent testimony at trial 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

2.35  Other Matters 

2.351  Effect  on subsequently obtained 
statement or evidence when earlier 
statement taken in violation of 
right to counsel(fruit of poisonous 
tree) 

2.3511  In general 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

2.3512  On subsequently obtained 
statement 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

2.3513  On trial testimony of defendant 
when defendant testifies after 
admission of statement taken 
in violation of right to counsel 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶1-60. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶1-27. 

2.3514  On subsequently obtained 
physical evidence 

2.35141  In general 

2.35142  When evidence would 
have been inevitably 
discovered 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶30. 

2.352  After request for, or any other 
exercise of right to, counsel, any 
waiver of right to counsel at police-
initiated interrogation is invalid 

 For cases dealing with this subject, see sec. 2.32. 

2.353  Relationship of Miranda right to 
counsel and sixth amendment right 
to counsel 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 54, sec. 3.1196. 

 For cases dealing specifically with the 
relationship between waiver of the sixth 
amendment right to counsel and the Miranda right 
to counsel, see sec. 2.337. 

2.354  Deliberate delay in charging to 
avoid attachment of sixth 
amendment right to counsel 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

2.355  Harmless error 

2.3551  Applicability of harmless error 
rule to admission of statement 
obtained in violation of sixth 
amendment right to counsel 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, 2.1942. 

2.3552  When defendant testifies in 
own defense and repeats 
inculpatory statement obtained 
in violation of right to counsel 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶1-60. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶1-27. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶26-29. 

 For cases dealing generally with finding error in 
admitting defendant's statement harmless because 
defendant testified at trial and repeated what 
statement disclosed, see sec. 2.671. 
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2.3553  Determining whether error 
harmless in particular 
situations 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶15-16, 43-56, 59. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶26. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶30-31. 

2.356  Remedy for denial of right to 
counsel in connection with 
obtaining of statement, other than 
suppression of statement (e.g., 
dismissal or grant of new trial) 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351. 

2.357  When statement impermissibly 
taken in counsel's absence, 
violation of right to counsel occurs 
at time of taking of statement, not 
at time of admission of statement at 
trial 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

2.358  Protection of right to counsel in 
interrogation context under state 
constitution 

2.3581  In general 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶14-16. 

2.3582  Extending greater protection of 
right to counsel under state 
constitution than that afforded 
under federal constitution 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶14-16. 

2.4  Requirement Of Prompt Appearance 

2.41  Nature Of Requirement 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 Wagner v. State, 89 Wis. 2d 70, 277 N.W.2d 849 
(1979): 1978 Term, p. 25, sec. 3.13. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 23, sec. 3.13. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 
595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212. 

 For cases dealing generally with the requirement 
of a prompt initial appearance, see sec. 6.321. 

2.42  Application In Particular Situations 

2.421  In general 

 Wagner v. State, 89 Wis. 2d 70, 277 N.W.2d 849 
(1979): 1978 Term, p. 25, sec. 3.13. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 23, sec. 3.13. 

2.422  When defendant lawfully in 
custody on another charge 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-14, sec. 2.421. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

2.423  When defendant arrested for 
probation violation 

 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 
595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212. 

2.43  Effect Of Violation Of Requirement 

 Wagner v. State, 89 Wis. 2d 70, 277 N.W.2d 849 
(1979): 1978 Term, p. 25, sec. 3.13. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 23, sec. 3.13. 

2.44  Other And Related Matters 

2.441  Suppression of statement, in 
federal court, for failure to comply 
with prompt presentation 
requirement of federal rules or 
statutes (McNabb-Mallory rule) 
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 For cases dealing with this subject, see sec. 2.549. 

2.5  Grounds For Suppression Of Defendant's 
Statement 

2.51  Grounds Covered Above 

2.511  Noncompliance with Miranda 

 For cases dealing with this subject, see sec. 2.1. 

2.512  Involuntariness 

 For cases dealing with this subject, see sec. 2.2. 

2.513  Denial of sixth amendment right to 
counsel 

 For cases dealing with this subject, see sec. 2.3. 

2.514  Unreasonably long detention 

 For cases dealing with this subject, see sec. 2.4. 

2.52  Other Grounds 

2.521  Statement was product of earlier 
statement obtained in 
unconstitutional manner 

 For cases dealing with this subject, see sec. 2.64. 

2.522  Statement was product of grant of 
immunity 

 For cases dealing with the use of statements 
made after immunity grant, see sec. 24.75. 

2.523  Statement was product of an illegal 
arrest or other detention or an 
illegal search (i.e., statement was 
product of fourth amendment 
violation) 

 For cases dealing with this subject, see secs. 
1.8322 and 1.8334. 

2.524  Statement was associated with 
inadmissible polygraph 
examination 

 For cases dealing with this subject, see sec. 18.34. 

2.525  Statement was made without 
counsel's presence at interrogation 
during juvenile detention 

 For cases dealing with this subject, see sec. 
42.224. 

2.526  Statement was part of testimony 
offered by defendant in prior trial 
to meet state's introduction of 
inadmissible confession 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 155, sec. 8.7421. 

2.527  Statement was made by juvenile 
who was not told that confession 
might be used in adult court after 
waiver of juvenile court 
jurisdiction 

 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 
(Ct. App. 1984): 1984 Term, p. 214, sec. 13.1511. 

2.528  Statement was made in connection 
with guilty or no contest plea 

 For cases dealing with this subject, see sec. 
13.353. 

2.529  Statement was offer to plead guilty 

 For cases dealing with this subject, see sec. 
13.351. 

2.53  Other Grounds (cont'd) 

2.531  Statement was made without 
compliance with Wis. Stat. § 967.06, 
requiring that suspect be informed 
of right to counsel as soon as 
practicable after arrest or detention 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 61, sec. 3.152. 

2.532  Statement was made in attorney's 
absence after state's agreement not 
to talk to defendant without 
attorney present 

 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. 
App. 1987): 1987 Term, p. 2-7, sec. 2.311. 

2.533  Statement was made to presentence 
investigator as part of presentence 
investigation 
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2.5331  When statement was made to 
presentence investigator as part 
of presentence investigation 
ordered by court 

 State v. Crowell, 149 Wis. 2d 859, 440 N.W.2d 352 
(1989): 1988 Term, p. 2-7, sec. 2.521. 

 For cases dealing with this subject, see sec. 9.126. 

2.5332  When statement was made to 
presentence investigator as part 
of presentence investigation 
conducted on defendant's 
behalf 

 For cases dealing with this subject, see sec. 
9.19922. 

2.534  Statement was product of 
outrageous governmental conduct 
(e.g., outrageous misrepresentation, 
tricks, or other methods of 
deception to obtain confession) 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

2.535  Failure to comply with 
requirements of jurisdiction in 
which statement obtained 

 For cases dealing with this subject, see sec. 
2.6611. 

2.536  Pretextual arrest: Arrest of 
defendant for one crime or other 
reason when real reason for arrest 
was to interrogate him about 
another crime 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591. 

2.537  Fact that statement lacks 
incriminatory or probative value 
does not provide grounds for 
suppression 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 24, sec. 3.141. 

2.538  Taking of statement was 
unreasonable extension of 
"investigatory" detention to obtain 
body samples 

 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 
(Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415. 

2.539  Statement was product of unlawful 
delay in making required 
determination of probable cause 
for continued detention after arrest 
(Gerstein requirement) 

 For cases dealing with this subject, see sec. 
6.3152. 

2.54  Other Grounds (cont'd) 

2.541  Violation of provision of Vienna 
Convention on Consular Relations 
requiring notice to arrestee, who is 
foreign national, of right to contact 
his nation's consulate 

 For cases dealing with this subject, see sec. 
47.87835. 

2.542  Statement is so unreliable that its 
probative value is substantially 
outweighed by danger of prejudice 
and confusion 

 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 
672 N.W.2d 125, at ¶21. 

2.543  Statement was obtained in 
violation of ethical rule prohibiting 
attorney's communication with 
party who is represented by 
counsel 

2.5431  In general 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶17-30. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶9-12. 

2.5432  Does violation of this ethical 
rule provide grounds for 
suppression? 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶24. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶9-12. 
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2.544  Statement was obtained in 
violation of electronic surveillance 
control law ("wiretap" statute) 

 For cases dealing with this subject, see sec. 5.11. 

2.545  Failure to provide juvenile 
opportunity to consult with parent 
or interested individual 

2.5451  Supreme court decision 
rejecting this as per se ground 
for suppressing statement 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶37-43. 

2.546  Statement was not electronically 
recorded 

2.5461  Failure to electronically record 
statement given by juvenile 

 For cases dealing with this subject, see sec. 2.667. 

2.5462  Failure to electronically record 
statement given by adult 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶16-20. 

2.547  Statement was given by 
government employee (e.g., police 
officer) who reasonably believed 
that he or she would lose job if she 
did not give statement 

2.5471  In general 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶1-45. 

 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 
776 N.W.2d 617, at ¶1-25. 

2.5472  When statement is false and is 
basis for prosecution for crimes 
such as perjury or obstruction 
of justice 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶8. 

2.548  Statement was given under threat 
of discharge from public 
employment 

2.5481  General rule:  such statements 
are compelled and may not be 
used in criminal proceeding 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶18. 

 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 
776 N.W.2d 617, at ¶7. 

2.5482  Applicability of general rule 
when statement is false and is 
basis for prosecution for crimes 
such as perjury or obstruction 
of justice 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶8. 

2.549  Failure to comply with prompt 
presentation requirement of federal 
rules or statutes (McNabb-Mallory 
rule) 

2.5491  Nature of McNabb-Mallory 
rule in general 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

2.5492  18 U.S.C. § 3501 modified 
McNabb-Mallory rule to render 
it inapplicable to confession 
made within six hours of arrest; 
it did not entirely supplant rule 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

2.6  Other Matters Relating To Interrogation 
And Confessions 

2.61  Burden And Standard Of Proof On 
Interrogation And Confession Issues 

2.611  In general 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 100, sec. 8.525. 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶26. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 94 
(1995): 1994 Term, p. 2-15, sec. 2.162. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 
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 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. 
App. 1993): 1992 Term, p. 2-5, sec. 2.164. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 2-8, sec. 2.6111. 

2.612  Burden of proof 

2.6121  In general 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶26. 

2.6122  On Miranda issues 

2.61221  In general 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶26. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

2.61222  On question whether 
defendant was subjected to 
custodial interrogation 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶22. 

2.61223  On whether defendant 
received and understood 
Miranda warnings 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶26. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶25. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶27. 

2.61224  On whether warnings were 
sufficient in substance 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶26. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶25. 

2.61225  On question whether 
defendant validly waived 
Miranda rights. i.e., 
whether there was 
knowing and intelligent 
waiver of Miranda rights 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 62, sec. 3.161. 

 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 
Term, p. 51, sec. 3.1168. 

 Tague v. Louisiana, 100 S. Ct. 652 (1980): 1979 
Term, p. 31, sec. 3.1146. 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 23, sec. 3.1131. 

 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 
1978 Term, p. 25, sec. 3.1137. 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶26. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 94 
(1995): 1994 Term, p. 2-15, sec. 2.162. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 54, sec. 3.1151. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 23, sec. 3.1131. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 20, sec. 3.1121. 
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 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶25. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶27, 35. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶23. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶38. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. 
App. 1993): 1992 Term, p. 2-5, sec. 2.164. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

2.61226  On whether defendant 
failed to invoke, or waived, 
right to counsel at earlier 
interrogation, so as to 
render inapplicable 
Edwards rule forbidding 
further interrogation once 
right to counsel invoked 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶23-44. 

2.6123  On voluntariness issue 

2.61231  In general 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 62, sec. 3.161. 

 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 
Term, p. 57, sec. 3.1219A. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶17. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶97. 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶26. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶40. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 51, sec. 3.1211. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 25, sec. 3.122. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 22, sec. 3.122. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 22, sec. 3.122. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶27, 35. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶8. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶12. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 2-8, sec. 2.6111. 

 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 
18 (Ct. App. 1986): 1986 Term, p. 55, sec. 3.1212. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.1216. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 40, sec. 1213. 

 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. 
App. 1978): 1979 Term, p. 32, sec. 3.122. 

2.613  Standard of proof 

2.6131  In general 
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 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶26. 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶55. 

 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 
845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832. 

2.6132  On Miranda issues 

2.61321  In general 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶55. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 
845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832. 

2.61322  On question whether 
defendant was subjected to 
custodial interrogation 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶55. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶22. 

2.61323  On whether defendant 
received and understood 
Miranda warnings 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶27. 

2.61324  On question whether 
defendant validly (i.e., 
knowingly and 
intelligently) waived 
Miranda rights 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 62, sec. 3.161. 

 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 
Term, p. 51, sec. 3.1168. 

 Tague v. Louisiana, 100 S. Ct. 652 (1980): 1979 
Term, p. 31, sec. 3.1146. 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 23, sec. 3.1131. 

 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 
1978 Term, p. 25, sec. 3.1137. 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶55. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 94 
(1995): 1994 Term, p. 2-15, sec. 2.162. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 54, sec. 3.1151. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 29, sec. 3.1141. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 23, sec. 3.1131. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 20, sec. 3.1121. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶27, 35, 38. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶23. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. 
App. 1993): 1992 Term, p. 2-5, sec. 2.164. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 
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2.61325  On question of sufficiency 
of Miranda warnings 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶55. 

2.61326  On whether defendant 
failed to invoke, or waived, 
right to counsel at earlier 
interrogation, so as to 
render inapplicable 
Edwards rule forbidding 
further interrogation once 
right to counsel invoked 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶23-44. 

2.6133  On voluntariness issue 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 62, sec. 3.161. 

 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 
Term, p. 57, sec. 3.1219A. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶17. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶97. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶40. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶40. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 51, sec. 3.1211. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 25, sec. 3.122. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 22, sec. 3.122. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 22, sec. 3.122. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶35. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶8. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶12. 

 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 
845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 2-8, sec. 2.6111. 

 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 
18 (Ct. App. 1986): 1986 Term, p. 55, sec. 3.1212. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 44, sec. 3.1216. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 40, sec. 1213. 

 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. 
App. 1978): 1979 Term, p. 32, sec. 3.122. 

2.614  State needs to meet burden of proof 
only with respect to ultimate issue, 
not with respect to credibility of 
particular witness's testimony 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

2.615  Trial court should not usurp state's 
burden of proof by taking over 
presentation of evidence to sustain 
burden; when it does, state will 
have failed to sustain burden of 
proof 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶1-49. 

2.616  Unsworn police report will not 
likely be sufficient to sustain state's 
burden of proof 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶35. 
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2.617  If state establishes prima facie case 
of waiver of Miranda rights and 
voluntariness of statement, then, in 
absence of countervailing evidence, 
statement should be admitted 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶36. 

2.618  With respect to some issues relating 
to admissibility of statement, state 
may have burden of production 
and proof only if defendant timely 
puts state on notice that he or she is 
raising that issue 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶39. 

2.62  Hearing On Motion To Suppress 
Defendant's Statement 

2.621  When required 

 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 
Term, p. 33, sec. 3.161. 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶27. 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 52, sec. 3.17. 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 33, sec. 3.125. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶20. 

 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 
614 N.W.2d 552: 1999 Term, p. 2-32, sec. 2.621. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 2-1, sec. 2.1121. 

2.622  Burden and standard of proof 

 For cases dealing with this subject, see sec. 2.61. 

2.623  Evidentiary issues 

2.6231  Rules of evidence not 
applicable at suppression 
hearing 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶29-30. 

2.6232  Use of hearsay; need for live 
testimony 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 100, sec. 8.525. 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶31. 

2.6233  Admission of results of 
preliminary blood test to show 
involuntariness of Miranda 
waiver or statement 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

2.6234  Truthfulness of statement is 
irrelevant to question of 
voluntariness 

 For cases dealing with this subject, see sec. 
2.2292. 

2.6235  Scope of evidence that may be 
considered in resolving search 
and seizure issues 

2.62351  General rule:  fruits of 
search or seizure may not 
be considered in 
determining its 
permissibility 

 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 
722, 663 N.W.2d 299, at ¶19. 

 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 
663 N.W.2d 358, at ¶6. 

2.62352  Exception to general rule:  
when question presented is 
standing to attack search or 
seizure 

 For cases dealing with this subject, see sec. 
1.12219. 

2.6236  Unsworn police report will not 
likely be sufficient to sustain 
state's burden of proof 

 For cases dealing with this subject, see sec. 2.616. 
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2.6237  Determination of credibility of 
witnesses 

2.62371  In general 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶15-21. 

2.62372  Circuit court not required 
to provide reasons on 
record for its credibility 
determinations 

 For cases dealing with this subject, see sec. 
2.6262. 

2.624  Defendant's testifying at hearing 

2.6241  Defendant's right to testify 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 24, sec. 3.151. 

2.6242  State's right to call defendant to 
testify 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶31. 

2.625  Use at trial of defendant's 
testimony at suppression hearing 

2.6251  In general 

 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 
(1989): 1989 Term, p. 2-15, sec. 2.6112. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613. 

2.6252  For impeachment 

 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 
(1989): 1989 Term, p. 2-15, sec. 2.6112. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613. 

2.626  Requirements relating to circuit 
court's fact finding 

2.6261  Requirement that circuit court 
make findings of fact on record 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 2-13, sec. 2.622. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 16, sec. 1.821. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

2.6262  Circuit court not required to 
provide reasons on record for 
its credibility determinations 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶1-2, 15-21. 

2.627  Procedures at hearing when 
Miranda warnings given in 
language other than English 

2.6271  In general 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

2.6272  Need for record of warnings 
when warnings administered 
in language other than English 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

2.628  Waiver of objection to asserted 
error at hearing 

2.6281  Need for objection on specific 
ground: objection on ground of 
irrelevance sufficient to 
preserve claim that evidence of 
truthfulness of statement was 
irrelevant to question of 
voluntariness 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

2.629  Other matters 

2.6291  Subpoenaing district attorney 
to testify at hearing 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211. 
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2.6292  No need to inquire into 
unsupported defense 
allegations 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 52, sec. 3.162. 

2.6293  Defendant's right to closing 
argument 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 52, sec. 3.161. 

2.6294  Applicability of harmless-error 
rule to errors occurring at 
hearing 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

2.6295  Requirement of full, fair, and 
reliable hearing 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶27-49. 

2.6296  Denial of right to full and fair 
hearing by trial court's 
usurpation of role of prosecutor 
in presenting evidence 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶1-49. 

2.6297  Nature of hearing in general 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶25. 

2.6298  Requirement that hearing be 
open to public and press 

 For cases dealing with this subject, see secs. 
30.7214 and 46.124. 

2.63  Waiver Of Objection To Admission Of 
Defendant's Statement 

2.631  By failure to move to suppress 
before trial 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 33, sec. 3.125. 

2.632  By failure to object at trial 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 33, sec. 3.125. 

2.633  By failure to pursue filed motion to 
suppress 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 2-10, sec. 2.621. 

2.634  By failing to argue with some 
prominence particular ground for 
suppression 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 2-13, sec. 2.631. 

2.635  By failure to pursue particular issue 
relating to admission of 
defendant's statement 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-9, sec. 2.621. 

2.636  By other action or inaction 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 52, sec. 3.17. 

2.64  Effect Of Illegality Of Method Of 
Obtaining Statement On Subsequently 
Obtained Statement Or Evidence (Fruit 
Of Poisonous Tree) 

2.641  In general 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 38, sec. 1.931. 

 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 
(1980): 1979 Term, p. 31, sec. 3.1161. 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311. 

 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24. 

 For cases dealing with the effect of a Miranda 
violation in obtaining a statement on a 
subsequently obtained statement or evidence, see 
sec. 2.1922. 
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 For cases dealing with the effect of 
involuntariness of statement on a subsequently 
obtained statement or evidence, see sec. 2.2811. 

 For cases dealing with the effect of the denial of 
counsel when statement taken on subsequently 
obtained statement or evidence, see sec. 2.351. 

2.642  On subsequently obtained consent 
to search and on search conducted 
pursuant to it 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311. 

2.643  On defendant's subsequent 
testimony at trial 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶1-27. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶26-29. 

2.644  Inevitable discovery doctrine 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-17, 2.642. 

 For cases dealing with the inevitable discovery 
doctrine exception to the fourth amendment 
exclusionary rule, see sec. 1.826. 

 For cases dealing with the inevitable discovery 
doctrine exception to the exclusion of evidence that 
is the product of the denial of the sixth amendment 
right to counsel, see sec. 25.5622. 

2.645  Independent source doctrine 

 Murray v. United States, 108 S. Ct. 2529 (1988): 
1987 Term, p. 2-10, sec. 2.632. 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

2.65  Appellate Review Of Interrogation And 
Confession Issues 

2.651  Standard of review in general 

2.6511  In general 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 2-9, sec. 2.641. 

 Miller v. Fenton, 106 S. Ct. 445 (1985): 1985 Term, 
p. 43, sec. 3.1211. 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶13. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶16, 49, 71, 92. 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶14. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶19. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 
(1996): 1995 Term, p. 2-2, sec. 2.1411. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 2-7, sec. 2.1411. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 2-13, sec. 2.622. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 2-16, sec. 2.641. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323, and p. 2-9, 
sec. 2.1331. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 
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 State v. Cunningham, 144 Wis. 2d 272, 423 
N.W.2d 862 (1988): 1987 Term, p. 2-11, sec. 2.641. 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 2-1, sec. 2.1121. 

 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 
(1987): 1986 Term, p. 63, sec. 3.181. 

 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 
(1987): 1986 Term, p. 63, sec. 3.181. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 63, sec. 3.181. 

 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 
(1985): 1984 Term, p. 64, sec. 3.181. 

 State v. Lee, 122 Wis. 2d 266, 362 N.W.2d 149 
(1985): 1984 Term, p. 63, sec. 3.181. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 62, sec. 3.181. 

 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 
(1984): 1983 Term, p. 62, sec. 3.181. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 33, sec. 3.171. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 33, sec. 3.171. 

 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 
(1980): 1979 Term, p. 34, sec. 3.171. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 34, sec. 3.171. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 27, sec. 3.17. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 27, sec. 3.17. 

 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 
(1978): 1978 Term, p. 27, sec. 3.17. 

 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 
(1978): 1977 Term, p. 24, sec. 3.16. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 24, sec. 3.16. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 24, sec. 3.16. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 24, sec. 3.16. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶6. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶23. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶10. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶30. 

 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 
851, 726 N.W.2d 697, at ¶8. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶7. 

 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 
809, 718 N.W.2d 246, at ¶9. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶8. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 
(Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223. 

 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 
845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832. 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 2-3, sec. 2.1415. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

 State v. Johnson, 193 Wis. 2d 382, 535 N.W.2d 441 
(Ct. App. 1995): 1994 Term, p. 18-3, sec. 18.341. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 
(Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-23, sec. 2.651. 
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 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 
(Ct. App. 1994): 1994 Term, p. 2-16, sec. 2.1931. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 
(Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

 State v. Stearns, 178 Wis. 2d 845, 506 N.W.2d 165 
(Ct. App. 1993): 1993 Term, p. 2-15, sec. 2.651. 

 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, 
sec. 2.24. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-14, sec. 2.651. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 
(Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 2-9, sec. 2.641. 

 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 
(Ct. App. 1991): 1990 Term, p. 2-9, sec. 2.641. 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 2-9, sec. 2.641. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 2-16, sec. 2.641. 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 2-16, sec. 2.641. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 2-16, sec. 2.641. 

 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 
(Ct. App. 1989): 1988 Term, p. 2-10, sec. 2.641. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 2-10, sec. 2.641. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 62, sec. 3.181. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 62, sec. 3.181. 

 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 
18 (Ct. App. 1986): 1986 Term, p. 62, sec. 3.181. 

 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 
(Ct. App. 1986): 1985 Term, p. 48, sec. 3.181. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 64, sec. 3.181. 

 State v. Lee, 119 Wis. 2d 355, 351 N.W.2d 755 (Ct. 
App. 1984): 1983 Term, p. 63, sec. 3.181. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 63, sec. 3.181. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 41, sec. 3.181. 

2.6512  Of factual findings 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶17. 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶13. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶16, 49, 71, 92. 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶14, 35. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶19. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶16. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶28. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶14. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36966�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36783�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=31776�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25699�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=19017�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18921�
http://www.wicourts.gov/html/sc/00/00-2590.htm�
http://www.wicourts.gov/html/sc/00/00-1886.htm�
http://www.wicourts.gov/html/sc/97/97-0925.htm�


2-75 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶6. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶8. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶23. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶15, 19. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶10. 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶11. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶30. 

 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 
851, 726 N.W.2d 697, at ¶8. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶7. 

 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 
809, 718 N.W.2d 246, at ¶9. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶22. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶7. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶30. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶11, 23. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶8. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶11. 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶7. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶12, 28. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶11. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶8. 

 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 
624 N.W.2d 865, 2000 Term WCA-195, at ¶7. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

2.6513  Of credibility determinations 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-23, sec. 2.651. 

2.65131  In general 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶15-21. 

2.65132  Circuit court not required 
to provide reasons on 
record for its credibility 
determinations 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶1-2, 15-21. 

 For cases dealing with this subject in the context 
of a motion to suppress evidence on Fourth 
Amendment grounds, see sec. 1.98164. 

 For cases dealing generally with this subject, see 
sec. 11.6254. 

2.6514  Of application of constitutional 
principles to facts; whether 
facts resulted in constitutional 
violation; whether facts meet 
constitutional standard 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶17. 
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 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶13. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶16, 49, 71, 92. 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶14. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶6. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶23. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶15. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶10. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶30. 

 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 
851, 726 N.W.2d 697, at ¶8. 

 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 
809, 718 N.W.2d 246, at ¶9. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶30. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶8. 

 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 
624 N.W.2d 865, 2000 Term WCA-195, at ¶7. 

2.652  Of Miranda issues 

2.6521  In general 

 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 
N.W.2d 729, at ¶13. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶16, 49, 71, 92. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶11. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶7. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶7. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 
555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941. 

2.6522  Question whether defendant 
was in custody for purposes of 
Miranda 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 
741, 769 N.W.2d 130, at ¶8. 

 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 
602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶11. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶8. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182. 

2.6523  Question whether Miranda 
warnings required 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

2.6524  Whether fruit of poisonous tree 
doctrine applies to Miranda 
violation 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

2.6525  Whether defendant was 
subjected to interrogation 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶49. 
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 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶28. 

 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 
614 N.W.2d 552: 1999 Term, p. 2-1, sec. 2.11231. 

2.6526  Whether defendant made 
request for counsel; whether 
defendant effectively invoked 
right to counsel 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶16. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶35-36. 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶11. 

2.6527  Whether defendant invoked 
right to remain silent 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶30. 

2.6528  Whether physical evidence 
should be suppressed as fruit 
of Miranda violation 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶19-20. 

2.6529  Other Issues 

2.65291  Whether defendant made 
valid waiver of Miranda 
rights; whether waiver of 
Miranda rights was 
knowingly, voluntarily, 
and intelligently made 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶17. 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶71, 92. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶22. 

2.65292  Whether defendant 
initiated further 
communication with police 
after invocation of right to 
counsel 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶71. 

2.653  Of voluntariness issue 

2.6531  In general 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶17. 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶18. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶16. 

 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 
N.W.2d 407, at ¶14. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶30. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶30. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶11. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶8. 

 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 
663 N.W.2d 396, at ¶11. 

 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 
358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 
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 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 
555 (Ct. App. 1997): 1996 Term, p. 2-6, 2.1941. 

 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 
(Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231. 

2.654  Of Sixth Amendment (right to 
counsel) issues 

2.6541  In general 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-28, sec. 2.321. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶6. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶8. 

2.6542  Whether Sixth Amendment 
right to counsel applies 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

2.655  Matters considered 

2.6551  Propriety of appellate court's 
consideration of evidence at 
trial or other proceeding in 
addition to that adduced at 
suppression hearing 

 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 
614 N.W.2d 552: 1999 Term, p. 2-32, sec. 2.6561. 

 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. 
App. 1978): 1979 Term, p. 34, sec. 3.172. 

 For cases dealing generally with the appellate 
court's consideration of evidence adduced in 
proceedings other than the suppression hearing 
when reviewing suppression issues, see sec. 
11.8932. 

2.656  Appellate court's response to 
inadequate fact finding in trial 
court 

2.6561  Remand to trial court for 
further fact finding 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 41, sec. 3.182. 

 For cases dealing generally with the remand of a 
case by an appellate court to the trial court for 
further fact finding, see sec. 11.861. 

 For cases dealing with this subject in the context 
of appellate review of search and seizure issues, 
see sec. 1.984. 

2.6562  Appellate court's independent 
determination of facts 

 For cases dealing generally with the appellate 
court's independent determination of facts, see sec. 
11.862. 

 For cases dealing with this subject in the context 
of appellate review of search and seizure issues, 
see sec. 1.986. 

2.6563  Assumption that trial court 
determined factual issues in 
support of its decision 

 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 
(Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223. 

 For cases dealing generally with resolving 
conflicts in testimony in favor of trial court's 
finding, see sec. 11.863. 

 For cases dealing with the principle that conflicts 
in testimony in trial court are to be resolved by the 
appellate court in favor of the trial court's decision, 
see sec. 2.6571. 

2.6564  Conclusion that trial court's 
findings are implicit in 
decision 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶32. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶13. 

2.657  Remand to trial court 

2.6571  For fact finding 

 For cases dealing with this subject, see sec. 
2.6561. 

2.6572  For determination of legal issue 
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2.65721  In general 

2.65722  When trial court 
determined legal issue 
under improper burden 
and standard of proof 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶43-44. 

2.658  Other matters 

2.6581  Conflicts in testimony resolved 
in favor of trial court's finding 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 2-13, sec. 2.622. 

 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 
(1979): 1978 Term, p. 27, sec. 3.17. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 24, sec. 3.16. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 24, sec. 3.16. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

 For cases dealing with the assumption that trial 
court determined factual issues in support of its 
decision, see sec. 2.6563. 

 For cases dealing with this subject in the context 
of appellate review of search and seizure issues, 
see sec. 1.985. 

2.6582  Review of credibility of 
witnesses 

 For cases dealing with this subject, see sec. 
2.6513. 

2.6583  Review of denial of pretrial 
suppression motion after guilty 
or no-contest plea entered 

 For cases dealing with this subject, see sec. 7.42. 

2.6584  "In custody" determination for 
Miranda purposes is mixed 
question of fact and law subject 
to independent review 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-17, sec. 2.6512. 

2.66  Other Matters 

2.661  Determining which jurisdiction's 
law to apply in resolving motion to 
suppress statement when evidence 
was obtained in another 
jurisdiction 

2.6611  Legality of means of obtaining 
statement is generally governed 
by law of jurisdiction in which 
statement secured 

2.66111  In general 

 State v. Townsend, 2008 WI App 20, 307 Wis. 2d 
694, 746 N.W.2d 493, at ¶10-14. 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 20-7, sec. 20.851. 

 For cases dealing generally with this subject in 
the context of determining the admissibility of 
evidence when the evidence has been obtained in 
another jurisdiction, see sec. 20.88211. 

2.66112  But when statement is 
taken in other jurisdiction 
by Wisconsin official 
charged with duty to gather 
evidence for use in 
Wisconsin criminal 
prosecution, Wisconsin law 
applies 

 State v. Townsend, 2008 WI App 20, 307 Wis. 2d 
694, 746 N.W.2d 493, at ¶1-17. 

 For cases dealing generally with this subject in 
the context of determining the admissibility of 
evidence when the evidence has been obtained in 
another jurisdiction, see sec. 20.88212. 

2.6612  Admissibility under rules of 
evidence (e.g., rules relating to 
privileges) governed by laws of 
forum state 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 20-7, sec. 20.851. 

 For cases dealing generally with this subject in 
the context of determining the admissibility of 
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evidence when the evidence has been obtained in 
another jurisdiction, see sec. 20.8822. 

2.662  Defendant not prejudiced by trial 
court's erroneous decision that 
defendant's statements were 
admissible in state's case-in-chief, 
when state does not introduce such 
statements in its case-in-chief 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 2-16, sec. 2.652. 

2.663  Sending confession into jury room 
during deliberations 

 For cases dealing with this subject, see sec. 
8.6222. 

2.664  Abandonment of motion to 
suppress 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 2-10, sec. 2.621. 

2.665  Relationship between federal and 
state constitutional protections 
relating to defendant's statements 

 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. 
App. 1993): 1992 Term, p. 2-5, sec. 2.164. 

 For cases dealing with affording greater 
protection on Miranda-related matters under state 
constitution, see sec. 2.1996. 

 For cases dealing with whether Miranda has 
been adopted under the state constitution, see sec. 
2.1997. 

2.666  Granting same or greater protection 
from compelled self-incrimination 
in interrogation context under state 
constitution 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

2.667  Requirement that juvenile 
interrogation be electronically 
recorded 

2.6671  In general 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶44-54. 

2.6672  Source of requirement: 
supreme court's supervisory 
authority 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶49. 

2.668  Admission at trial of evidence of 
intoxication to show 
untrustworthiness of statement 

2.6681  In general 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

2.6682  Admission of preliminary 
breath test 

 For cases dealing with this subject, see sec. 
13.39952. 

2.669  Other matters 

2.6691  "In custody" determination for 
Miranda purposes is not 
question of fact warranting 
presumption of correctness in 
federal habeas corpus 
proceeding 

 For cases dealing with this subject, see sec. 
10.6441. 

2.6692  Determination of voluntariness 
is mixed question of fact and 
law to which presumption of 
correctness is not applicable in 
federal habeas corpus 
proceeding 

 For cases dealing with this subject, see sec. 
10.6442. 

2.6693  Reconsideration of suppression 
order 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 
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2.6694  Application of doctrine of 
collateral estoppel when 
motion to suppress evidence 
based on legal standard 
applied to historical facts is 
decided in prior action and in 
later action party seeks ruling 
on suppression of same 
evidence base on same 
historical facts and same legal 
standard 

 For cases dealing with this subject, see sec. 
12.62134. 

2.6695  When trial court has 
suppressed statement, 
defendant's complaint that trial 
court should have suppressed 
statement is moot 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

2.67  Other Matters (cont'd) 

2.671  Finding error in admitting 
defendant's statement harmless 
because defendant testified at trial 
and repeated what statement 
disclosed 

2.6711  In general 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶1-60. 

 For cases dealing with this subject in the context 
of statements admitted in violation of Miranda, see 
sec. 2.19131. 

 For cases dealing with this subject in the context 
of statements admitted even though they were 
involuntary, see sec. 2.27121. 

 For cases dealing with this subject in the context 
of statements admitted in violation of right to 
counsel, see sec. 2.3552. 

2.6712  Two-part test for determining 
whether error harmless:  trial 
court must determine whether 
defendant would have (1) 
testified even if statement had 
not been admitted and (2) 
repeated incriminating 
portions of statement 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶14, 42, 58. 

2.6713  Burden and standard of proof 
on issue 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶14, 35-40, 58. 

2.6714  Nature and scope of hearing on 
issue 

2.67141  Is not evidentiary hearing, 
but rather paper review of 
entire record already 
created 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶13, 19-34, 57. 

2.67142  Trial court may not rely on 
personal observations of 
events not contained in 
record 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶33-34, 57. 

2.6715  Finding error harmless in 
particular situations 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶15-16, 43-56, 59. 

2.672  Requirement of recording of 
custodial interrogation and 
admission of statement in absence 
of recording (Wis. Stat. §§ 968.072 
and 972.115) 

2.6721  In general 

2.6722  Effective date of requirement 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶15. 
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2.6723  Relevancy of non-recording of 
interrogation in cases in which 
interrogation occurred before 
effective date of requirement of 

recording 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶15. 
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Chapter 3  
Identification Procedures 
 
 
 
3.1  Requirement of Due Process 

3.11  Two-Pronged Test For Determining 
When Due Process Violated By Out-Of-
Court Identification Other Than 
Showup: Impermissible 
Suggestiveness Of Procedure And 
Reliability Of Identification 

3.111  In general 

 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 
Term, p. 33, sec. 3.211. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶17-27. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 3-1, sec. 3.111. 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 3-1, sec. 3.33. 

 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 
386 (1983): 1982 Term, p. 53, sec. 3.211. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 33, sec. 3.211. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 34, sec. 3.2111. 

 State v. Streich, 87 Wis. 2d 209, 274 N.W.2d 635 
(1979): 1978 Term, p. 28, sec. 3.211. 

 Powell v. State, 86 Wis. 2d 51, 271 N.W.2d 610 
(1978): 1978 Term, p. 28, sec. 3.211. 

 Simos v. State, 83 Wis. 2d 251, 265 N.W.2d 278 
(1978): 1977 Term, p. 24, 3.211. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶12-13. 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶5. 

 State v. Garner, 207 Wis. 2d 520, 558 N.W.2d 916 
(Ct. App. 1996): 1996 Term, p. 3-1, sec. 3.421. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 3-3, sec. 3.1231. 

 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. 
App. 1995): 1995 Term, p. 3-1, sec. 3.122. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 3-1, sec. 3.111. 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 63, sec. 3.211. 

3.112  Not to be applied to unplanned 
confrontation, i.e., "spontaneous" 
identification resulting from 
"accidental" confrontation 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶19. 

3.1121  In general 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶28-35. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 34, sec. 3.2112. 

3.1122  But identification resulting 
from unplanned confrontation 
may be excluded under Wis. 
Stat. § 904.03 

 For cases dealing with this subject, see sec. 3.39. 

3.113  Not to be applied to identification 
made by co-participant in crime 
who was well acquainted with 
defendant 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 11-12, sec. 11.81. 

3.114  Applicability to identification 
procedure conducted in court 
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 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 3-1, sec. 3.33. 

3.12  First Prong: When Out-Of-Court 
Identification Procedure Impermissibly 
Suggestive 

3.121  General principles 

3.1211  In general 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶17-27. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 3-1, sec. 3.111. 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 3-1, sec. 3.33. 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶5, 8. 

 State v. Garner, 207 Wis. 2d 520, 558 N.W.2d 916 
(Ct. App. 1996): 1996 Term, p. 3-1, sec. 3.421. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 3-1, sec. 3.111. 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122. 

3.1212  Whether identification 
procedure unnecessarily 
suggestive must be determined 
on case-by-case basis, not by 
application of per se rule 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶8. 

3.1213  Unique identifying feature 
does not necessarily render 
procedure unduly suggestive 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶8. 

3.1214  Fact that defendant differs 
significantly from other in 
display (e.g., in height, in 
weight, etc.) does not 
necessarily make procedure 
impermissibly suggestive 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶10. 

3.1215  Effect of failure to conform 
identification procedure to 
OAG Model Policy 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶15. 

3.122  One-to-one identification (show-
up) 

3.1221  Pre-Dubose decisions 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶25. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 3-1, sec. 3.111. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 34, sec. 3.2121. 

 State v. Streich, 87 Wis. 2d 209, 274 N.W.2d 635 
(1979): 1978 Term, p. 28, sec. 3.2122. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶12. 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶8. 

 State v. Garner, 207 Wis. 2d 520, 558 N.W.2d 916 
(Ct. App. 1996): 1996 Term, p. 3-1, sec. 3.421. 

 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. 
App. 1995): 1995 Term, p. 3-1, sec. 3.122. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 11-12, sec. 11.81. 

3.1222  Dubose analysis presently 
required 

 For cases dealing with this subject, see sec. 3.14. 

3.123  Photographic display 

3.1231  Single photo 

3.12311  Pre-Dubose decisions 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶9. 
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 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 3-3, sec. 3.1231. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 11-12, sec. 11.81. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 63, sec. 3.2122. 

3.12312  Dubose analysis presently 
required 

 For cases dealing with this subject, see sec. 3.14. 

3.1232  Array of photos 

3.12321  In general 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 34, sec. 3.2121. 

 Powell v. State, 86 Wis. 2d 51, 271 N.W.2d 610 
(1978): 1978 Term, p. 28, sec. 3.2121. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶1-22. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 63, sec. 3.2122. 

3.12322  Photographic display not 
per se unnecessarily 
suggestive simply because 
defendant's is only photo 
to appear in both present 
display and earlier display 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶1-10. 

3.12323  Dubose does not change 
analysis to be applied to 
identification resulting 
from photo array 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶1-22. 

3.124  Line-up 

3.1241  In general 

 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 
386 (1983): 1982 Term, p. 53, sec. 3.212. 

 Simos v. State, 83 Wis. 2d 251, 265 N.W.2d 278 
(1978): 1977 Term, p. 24, sec. 3.212. 

3.1242  Fact that defendant differs 
significantly from others in 
lineup (e.g., in height, in 
weight, etc.) does not 
necessarily make lineup 
impermissibly suggestive 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶10. 

3.125  Unplanned confrontation, i.e., 
"spontaneous" identification 
resulting from "accidental" 
confrontation 

 For cases dealing with this subject, see sec. 3.112. 

3.126  Voice identification 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122. 

3.127  In-court identification procedure 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 3-1, sec. 3.33. 

3.128  Possibility that less suggestive 
procedure might have been 
employed does not render 
procedure employed impermissibly 
suggestive 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122. 

3.13  Second Prong: When Out-Of-Court 
Identification Nevertheless Reliable 

 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 
Term, p. 16, sec. 1.9223. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶24. 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 3-1, sec. 3.111. 

 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 
386 (1983): 1982 Term, p. 53, sec. 3.213. 
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 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 34, sec. 3.213. 

 State v. Streich, 87 Wis. 2d 209, 274 N.W.2d 635 
(1979): 1978 Term, p. 29, sec. 3.213. 

 Powell v. State, 86 Wis. 2d 51, 271 N.W.2d 610 
(1978): 1978 Term, p. 29, sec. 3.213. 

 Simos v. State, 83 Wis. 2d 251, 265 N.W.2d 278 
(1978): 1977 Term, p. 25, sec. 3.213. 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶5. 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 63, sec. 3.2122. 

 State v. Bauer, 123 Wis. 2d 444, 368 N.W.2d 59 
(Ct. App. 1985): 1984 Term, p. 146, sec. 8.341. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 64, sec. 3.213. 

3.14  Test For Determining When Due 
Process Violated By Out-Of-Court 
Identification Resulting From Showup:  
Identification Is Inadmissible Unless 
(1) Showup Was Necessary and (2) Care 
Was Taken To Minimize 
Suggestiveness (Dubose Test) 

3.141  In general 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶31. 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶26. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶1-45. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶1-28. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶14. 

 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 
706 N.W.2d 134, at ¶9-12. 

3.142  What constitutes "showup" 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶33. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶1. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶1. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶1. 

3.143  Whenever probable cause exists to 
justify detention of suspect, 
regardless of whether it exists on 
offense under investigation, 
showup is not necessary 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶1-28. 

3.144  Not to be applied to unplanned, 
i.e., accidental, confrontation for 
which law enforcement authorities 
were not responsible 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶3, 28-35. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶18. 

 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 
706 N.W.2d 134, at ¶12. 

3.145  Retroactivity of Dubose 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶31. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶2. 

3.146  Dubose did not change test for 
determining admissibility of 
identification resulting from photo 
array 

 For cases dealing with this subject, see sec. 
3.12323. 

3.15  Does Due Process Require Exclusion 
Of Identification That Is Unreliable? 

3.151  Court of appeals' answer in Hibl: 
yes 
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3.1511  In general 

 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 
706 N.W.2d 134, at ¶13-18. 

3.1512  Exclusion of unreliable 
identification resulting from 
unplanned, i.e., accidental, 
confrontation for which law 
enforcement authorities were 
not responsible 

 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 
706 N.W.2d 134, at ¶13-18. 

3.152  Supreme court's implicit answer on 
review of Hibl: not necessarily 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶1-56. 

3.16  Admissibility Of In-Court 
Identification 

3.161  In general 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶1-45. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶38. 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 3-1, sec. 3.33. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶29-41. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶22. 

 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 
706 N.W.2d 134, at ¶9. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 63, sec. 3.2122. 

3.162  When pretrial showup 
identification has been held 
inadmissible 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶38. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶29-41. 

3.163  When defendant moves to suppress 
pretrial identification on ground it 
was impermissibly suggestive, but 
court holds pretrial identification 
admissible, must defendant object 
to in-court identification to 
preserve contention that it should 
have been excluded because it was 
fruit of impermissibly suggestive 
pretrial identification? 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶22. 

3.17  Other Matters 

3.171  Requirement of retention of photos 
used in photo array 

 State v. Bauer, 127 Wis. 2d 125, 377 N.W.2d 175 
(1985): 1985 Term, p. 124, sec. 8.341. 

 State v. Bauer, 123 Wis. 2d 444, 368 N.W.2d 59 
(Ct. App. 1985): 1984 Term, p. 146, sec. 8.341. 

3.172  Need for governmental action, i.e., 
governmental involvement in 
identification process, as predicate 
for suppression of identification on 
due process grounds 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶28-47. 

 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 
706 N.W.2d 134, at ¶15-16. 

3.173  Effect of failure to conform 
identification procedure to OAG 
Model Policy 

 For cases dealing with this subject, see sec. 
3.1215. 

3.2  Right To Counsel 

3.21  When Counsel Required 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

 Moore v. Illinois, 98 S. Ct. 458 (1977): 1977 Term, 
p. 25, sec. 3.221. 
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 McMillian v. State, 83 Wis. 2d 239, 265 N.W.2d 
553 (1978): 1977 Term, p. 25, sec. 3.221. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶32-33. 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122. 

3.22  Effect Of Denial Of Counsel When 
Required 

3.221  In general 

 Moore v. Illinois, 98 S. Ct. 458 (1977): 1977 Term, 
p. 25, sec. 3.222. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶29. 

3.222  Identification conducted in 
violation of right to counsel must 
be suppressed 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

3.223  Admissibility of in-court 
identification 

3.2231  In general 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

3.2232  Propriety of considering 
witness's level of certainty in 
determining admissibility 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

3.2233  Comparison of test for 
determining admissibility of 
in-court identification and test 
for determining whether 
unnecessarily suggestive out-
of-court identification 
procedure requires exclusion of 
out-of-court identification 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

3.2234  Appellate review of 
determination whether in-court 
identification is admissible 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

3.23  Purpose And Function Of Counsel At 
Identification Procedure 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122. 

3.24  Other Matters 

3.3  Admissibility Of Identification Under 
Particular Circumstances 

3.31  When Identification Procedure 
Impermissibly Suggestive 

 For cases dealing with this subject, see sec. 3.1. 

3.32  When Right To Counsel Denied 

 For cases dealing with this subject, see sec. 3.2. 

3.33  When Lineup Held After Arrest For 
Offense Other Than That Which 
Prompted Lineup 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 31, sec. 1.8611. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 64, sec. 3.231. 

3.34  When Person Arrested For Civil 
Violation Compelled To Participate In 
Lineup On Unrelated Criminal Charge 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 31, sec. 1.8611. 

3.35  When Identification Unreliable (Pre-
Hibl Law) 

3.351  In general 

 McMillian v. State, 83 Wis. 2d 239, 265 N.W.2d 
553 (1978): 1977 Term, p. 25, sec. 3.231. 

3.352  Because of inconsistencies and 
contradictions in eyewitness's 
testimony 
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 State v. Streich, 87 Wis. 2d 209, 274 N.W.2d 635 
(1979): 1978 Term, p. 29, sec. 3.231. 

 Powell v. State, 86 Wis. 2d 51, 271 N.W.2d 610 
(1978): 1978 Term, p. 29, sec. 3.231. 

3.36  When Identification Product Of Illegal 
Arrest 

 For cases dealing with this subject, see sec. 
1.8323. 

3.37  When Officer Shown Photograph Of 
Defendant Prior To Crime 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 3-1, sec. 3.33. 

3.38  When Identification Was Result Of 
Unplanned Confrontation, i.e., Was 
"Spontaneous" Product Of "Accidental" 
Confrontation 

3.381  In general 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶1-56. 

3.382  Identification cannot normally be 
excluded as violation of due 
process 

 For cases dealing with this subject, see sec. 3.112. 

3.383  But identification may be excluded 
under Wis. Stat. § 904.03 

 For cases dealing with this subject, see sec. 3.39. 

3.39  When Trial Court Concludes That 
Probative Value Is Substantially 
Outweighed By Countervailing 
Consideration (e.g., Prejudicial Impact) 
Under Wis. Stat. § 904.03 

3.391  In general 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶3, 31, 48-56. 

3.392  When identification was result of 
unplanned confrontation, i.e., was 
"spontaneous" product of 
"accidental" confrontation 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶3, 31, 48-56. 

3.4  Other Matters Relating To Identification 
Procedures 

3.41  Burden Of Proof On Identification 
Issues 

 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. 
App. 1995): 1995 Term, p. 3-1, sec. 3.122. 

3.42  Hearing On Motion To Suppress 
Identification 

3.421  When required 

 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 
Term, p. 34, sec. 3.241. 

 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 
1998 Term, p. 42-1, sec. 42.423. 

 McMillian v. State, 83 Wis. 2d 239, 265 N.W.2d 
553 (1978): 1977 Term, p. 25, sec. 3.24. 

 State v. Garner, 207 Wis. 2d 520, 558 N.W.2d 916 
(Ct. App. 1996): 1996 Term, p. 3-1, sec. 3.421. 

3.422  Requirement that hearing be open 
to public and press 

 For cases dealing with this subject, see secs. 
30.7214 and 46.124. 

3.43  Waiver Of Objection To Identification 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 35, sec. 3.25. 

 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. 
App. 1995): 1995 Term, p. 3-1, sec. 3.122. 

3.44  Appellate Review Of Identification 
Issues 

3.441  Standards of review 

3.4411  In general 

 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 
N.W.2d 194, at ¶23. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶16. 
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 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶17. 

 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 
706 N.W.2d 134, at ¶8. 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶5. 

 State v. Garner, 207 Wis. 2d 520, 558 N.W.2d 916 
(Ct. App. 1996): 1996 Term, p. 3-1, sec. 3.421. 

 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. 
App. 1995): 1995 Term, p. 3-1, sec. 3.122. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 3-1, sec. 3.111. 

3.4412  Of findings of fact 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶17. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶11. 

3.4413  Of determination of 
admissibility of in-court 
identification after earlier 
identification procedure that 
violated right to counsel 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

3.4414  Of determination whether 
independent source existed for 
in-court identification made 
after unconstitutional 
identification procedure 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶25. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶25. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶17. 

3.4415  Of whether constitutional 
principles were correctly 
applied to facts presented 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶11. 

3.442  On review, appellate court bound 
by record made in trial court 

 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. 
App. 1995): 1995 Term, p. 3-1, sec. 3.122. 

3.45  Other Matters 

3.451  Conducting in-court line-up at trial 

 For cases dealing with this subject, see secs. 
20.3895 and 20.3896. 

3.452  Voice identification 

3.4521  Suppression on grounds that 
procedures used to obtain 
identification were 
impermissibly suggestive 

 For cases dealing with this subject, see sec. 3.126. 

3.4522  Propriety of court's order 
requiring defendant to give 
voice exemplar at trial 

 For cases dealing with this subject, see sec. 
24.62122. 

3.4523  Informing jury of defendant's 
refusal to provide a voice 
sample 

 For cases dealing with this subject, see sec. 
24.62123. 

3.4524  Denial of defendant's request 
for an in-court voice lineup 

 For cases dealing with this subject, see sec. 
24.62124. 

3.453  Expert testimony on credibility of 
identification 

 For cases dealing with this subject, see sec. 
20.812. 
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Chapter 4  
Judicial and Other Investigative Proceedings 
 
 
 
4.1  Grand Jury Proceeding 

4.11  Constitutionality Of Proceeding 

4.111  Exclusion of members of particular 
race from grand jury 

 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 
Term, p. 128, sec. 8.441. 

4.112  Discrimination in selection of 
members of grand jury 

 For cases dealing with this subject, see sec. 
4.1212. 

4.113  Discrimination in selection of 
grand jury foreman 

 For cases dealing with this subject, see sec. 
4.1222. 

4.114  Prosecutor has no duty to disclose 
exculpatory evidence to grand jury 

 For cases dealing with this subject, see sec. 4.197. 

4.12  Procedures 

4.121  Selection of members of grand jury 

4.1211  In general 

4.1212  Discrimination in selection 

4.12121  In general 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4-1, sec. 4.12222. 

 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 
Term, p. 41, sec. 2.192. 

 Rose v. Mitchell, 99 S. Ct. 2993 (1979): 1978 Term, 
p. 84, sec. 8.537. 

 For cases dealing with the due process 
requirement of non-discriminatory selection of the 
members of the grand jury, see sec. 22.7111. 

 For cases dealing with whether discrimination in 
the selection of the grand jury foreman requires 
dismissal of indictment, see sec. 4.1952. 

 For cases dealing with equal protection 
limitations on discrimination based on race in 
selecting members of grand jury, see sec. 4.111. 

4.12122  Standing to raise 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4-1, sec. 4.12222. 

4.1213  Exclusion of members of 
defendant's race from grand 
jury 

 For cases dealing with this subject, see sec. 4.111. 

4.1214  Exclusion of members of 
particular race from grand jury 

 For cases dealing with this subject, see sec. 
4.1212. 

4.122  Selection of grand jury foreman 

4.1221  In general 

4.1222  Discrimination in selection 

4.12221  In general 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4-1, sec. 4.12222. 

 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 
Term, p. 41, sec. 2.192. 

 Rose v. Mitchell, 99 S. Ct. 2993 (1979): 1978 Term, 
p. 84, sec. 8.537. 

 For cases dealing with whether discrimination in 
the selection of the grand jury foreman requires 
dismissal of indictment, see sec. 4.1952. 

 For cases dealing with due process requirement 
of non-discriminatory selection of grand jury 
foreman, see sec. 22.7112. 
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4.12222  Standing to raise 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4-1, sec. 4.12222. 

4.123  Requirement that only specified 
persons be present at grand jury 
proceeding 

 United States v. Mechanik, 106 S. Ct. 938 (1986): 
1985 Term, p. 22, sec. 2.1212. 

4.124  Effect of violation of grand jury 
procedural rules on subsequent 
conviction 

 Midland Asphalt Corp. v. United States, 109 S. Ct. 
1494 (1989): 1988 Term, p. 11-1, sec. 11.1137. 

 United States v. Mechanik, 106 S. Ct. 938 (1986): 
1985 Term, p. 22, sec. 2.1212. 

 For cases dealing generally with the effect on 
subsequent conviction of defects in proceeding 
leading to commencement of prosecution of 
defendant, see sec. 4.195. 

4.125  Right to appeal order denying 
motion to dismiss criminal 
prosecution because rule requiring 
grand jury secrecy violated by 
government 

 Midland Asphalt Corp. v. United States, 109 S. Ct. 
1494 (1989): 1988 Term, p. 11-1, sec. 11.1137. 

4.126  Indictment 

 For cases dealing with this subject, see sec. 6.696. 

4.13  Maintaining Secrecy Of Proceedings 

4.131  In general 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.191. 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 4-1, sec. 4.151. 

 Butterworth v. Smith, 110 S. Ct. 1376 (1990): 1989 
Term, p. 4-1, sec. 4.131. 

 State v. Waste Management of Wisconsin, Inc., 81 
Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 
10, sec. 2.12. 

4.132  Defendant's access to record 

4.133  Prosecution's access to record 

4.1331  State attorney general's access 
to federal grand jury 
proceedings relating to federal 
anti-trust violations 

 Illinois v. Abbott & Associates, Inc., 103 S. Ct. 1356 
(1983): 1982 Term, p. 32, sec. 2.131. 

4.1332  Justice department attorneys' 
access to federal grand jury 
proceedings for use in 
preparing and conducting 
possible civil suit 

 United States v. John Doe, Inc. I, 107 S. Ct. 1656 
(1987): 1986 Term, p. 29, sec. 2.131. 

 United States v. Sells Engineering, Inc., 103 S. Ct. 
3133 (1983): 1982 Term, p. 32, sec. 2.132. 

4.1333  Internal Revenue Service access 
to federal grand jury 
proceedings for use in audit to 
determine civil income tax 
liability 

 United States v. Baggot, 103 S. Ct. 3164 (1983): 
1982 Term, p. 32, sec. 2.133. 

4.134  Cannot punish press for publishing 
confidential information 

 Landmark Communications v. Virginia, 98 S. Ct. 
1535 (1978): 1977 Term, p. 91, sec. 12.74. 

4.135  Prohibition on grand jury witness's 
disclosure of own testimony after 
term of grand jury has ended is 
unconstitutional 

 Butterworth v. Smith, 110 S. Ct. 1376 (1990): 1989 
Term, p. 4-1, sec. 4.132. 

4.136  Right to appeal order denying 
motion to dismiss criminal 
prosecution because rule requiring 
grand jury secrecy violated by 
government 

 Midland Asphalt Corp. v. United States, 109 S. Ct. 
1494 (1989): 1988 Term, p. 11-1, sec. 11.1137. 
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4.14  Rights Of Witnesses 

4.141  Counsel 

4.1411  In general 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.141. 

4.1412  No right to have counsel 
present during proceeding 

 Conn v. Gabbert, 119 S. Ct. 1292 (1999): See sec. 
30.9712. 

4.1413  Does witness have right to have 
attorney present outside jury 
room? 

 Conn v. Gabbert, 119 S. Ct. 1292 (1999): See sec. 
30.9712. 

4.142  Self-incrimination 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.151. 

4.143  Testimonial privileges 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.151. 

4.144  Target warning 

4.15  Requiring Production Of Evidence 
Other Than Testimony 

4.151  Showing necessary to enforce 
production of evidence 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 4-1, sec. 4.151. 

4.152  Procedures for production 

4.1521  Subpoena duces tecum 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 4-1, sec. 4.151. 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 10, sec. 2.16. 

 For cases dealing with use of subpoena duces 
tecum in administrative investigative proceeding, 
see sec. 4.411. 

4.1522  Motion and order 

 For cases dealing with fourth amendment 
limitations on use of court order to secure samples 
from suspect's person, see sec. 1.9983. 

4.153  Production of particular types of 
evidence 

4.1531  Handwriting specimens 

 United States v. Euge, 100 S. Ct. 874 (1980): 1979 
Term, p. 19, sec. 2.11. 

4.1532  Voice exemplars 

4.1533  Blood and saliva samples 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 33, sec. 1.885. 

4.1534  Hair 

4.1535  Documentary evidence 

4.15351  In general 

 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 
1983 Term, p. 13, sec. 1.4217. 

4.15352  Income tax returns 

4.15353  Other documentary 
evidence 

 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 
1983 Term, p. 13, sec. 1.4217. 

4.154  Fifth amendment limitations on 
requiring production of evidence 

 For cases dealing with this subject, see secs. 
4.142 and 24.6. 

4.155  Witness's right to invoke 
testimonial privileges 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.151. 

4.156  Need to resort to court to compel 
appearance of witness and 
production of evidence 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.151. 
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4.16  Grant Of Immunity To Witness 

 For cases dealing generally with the granting of 
immunity to witnesses, see secs. 12.64 and 24.7. 

4.17  Contempt Arising Out Of Proceeding 

4.171  Procedures 

 For cases dealing generally with contempt 
proceedings, see sec. 47.3. 

4.172  Propriety of same judge presiding 
over contempt proceedings 

4.173  Other matters 

 For cases dealing generally with contempt of 
court, see sec. 47.3. 

4.18  Limitations On Use Of Proceeding 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.191. 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 4-2, sec. 4.18. 

4.19  Other Matters 

4.191  Nature of grand jury proceeding in 
general 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.191. 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 4-2, sec. 4.191. 

4.192  Defendant's standing to challenge 
errors and defects in proceeding 

 For cases dealing with a defendant's standing to 
challenge discrimination in the selection of the 
members and foreman of the grand jury, see secs. 
4.12122 and 4.12222. 

4.193  Admission of evidence 

4.1931  Use of illegally obtained 
evidence 

4.19311  Evidence obtained in 
violation of fourth 
amendment 

 For cases dealing with this subject, see sec. 
1.8222. 

4.19312  Evidence obtained in 
violation of privilege 
against self-incrimination 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-2, sec. 4.193. 

4.1932  Applicability of rules of 
evidence 

4.19321  In general 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 4-2, sec. 4.191. 

4.19322  Hearsay rule 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-2, sec. 4.194. 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 15-8, sec. 15.73. 

4.1933  Testimonial privileges 

 For cases dealing with this subject, see sec. 4.143. 

4.1934  Privilege against self-
incrimination 

 For cases dealing with this subject, see sec. 4.142. 

4.194  Disqualification of counsel 

4.195  Effect, on subsequent conviction, of 
defects in grand jury proceeding 
that produced indictment of 
defendant 

4.1951  In general 

 For cases dealing with the effect of violation of 
grand jury procedural rules on subsequent 
conviction, see sec. 4.124. 

4.1952  Determining whether 
discrimination in selection of 
federal grand jury foreperson 
requires dismissal of 
indictment 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4.12222. 
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 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 
Term, p. 41, sec. 2.192. 

4.196  Dismissal of indictment on account 
of prosecutorial misconduct before 
grand jury, when prosecutorial 
errors did not prejudice the 
defendant 

 Bank of Nova Scotia v. United States, 108 S. Ct. 
2369 (1988): 1987 Term, p. 4-1, sec. 4.121. 

4.197  Prosecutor has no duty to disclose 
exculpatory evidence to grand jury 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.192. 

4.198  Presumption that grand jury acts 
within legitimate scope of 
authority 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 4-2, sec. 4.193. 

4.199  Other matters 

4.1991  Indictment resulting from 
grand jury proceeding 

 For cases dealing with this subject, see sec. 6.696. 

4.2  John Doe Investigation 

4.21  Constitutionality Of Proceeding 

4.211  In general 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶33. 

 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 
N.W.2d 696 (1989): 1988 Term, p. 4-1, sec. 4.212. 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 10, sec. 2.11. 

4.212  When John Doe judge issues 
complaint after district attorney has 
refused to issue one 

 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 
N.W.2d 696 (1989): 1988 Term, p. 4-1, sec. 4.212. 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 4-2, sec. 4.212. 

4.213  Law enforcement officer's 
questioning of witness does not 
constitute violation of due process 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶14-27. 

4.22  Procedures 

4.221  Procedural matters in general 

4.2211  John Doe proceedings involve 
four-step process 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶14. 

4.2212  Private party may commence 
John Doe proceeding when 
district attorney has decided 
not to prosecute 

 For cases dealing with this subject, see secs. 
4.2989 and 4.2999. 

4.222  First step in process: determination 
whether complainant has alleged 
facts sufficient to require hearing 

4.2221  In general 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶14. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶10. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶20. 

 State ex rel. Williams v. Fiedler, 2005 WI App 91, 
282 Wis. 2d 486, 698 N.W.2d 294, at ¶1-29. 

4.2222  In determining whether 
allegations require hearing, 
court may not assess credibility 
and choose between competing 
inferences 

 State ex rel. Williams v. Fiedler, 2005 WI App 91, 
282 Wis. 2d 486, 698 N.W.2d 294, at ¶2, 16-22. 
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4.2223  In determining whether 
hearing required, may court 
consider documents (e.g., 
police reports) not attached to 
complaint or petition? 

 State ex rel. Williams v. Fiedler, 2005 WI App 91, 
282 Wis. 2d 486, 698 N.W.2d 294, at ¶23-28. 

4.2224  In determining whether 
allegations require hearing, 
judge has discretion to request 
additional information to assist 
citizen complainant 

 State ex rel. Williams v. Fiedler, 2005 WI App 91, 
282 Wis. 2d 486, 698 N.W.2d 294, at ¶25. 

4.2225  Judge not required to find 
probable cause 

 State ex rel. Williams v. Fiedler, 2005 WI App 91, 
282 Wis. 2d 486, 698 N.W.2d 294, at ¶20. 

4.2226  Review of denial of 
complainant's petition, i.e., 
denial of hearing 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

4.223  Second step in process: holding of 
hearing 

4.2231  Maintaining secrecy at hearing 

 For cases dealing with this subject, see sec. 4.23. 

4.2232  Obtaining witness's presence at 
hearing 

 For cases dealing with this subject, see sec. 4.222. 

4.2233  Rights of witnesses at hearing 

 For cases dealing with this subject, see sec. 4.24. 

4.2234  Requiring production of 
evidence other than testimony 
at hearing 

 For cases dealing with this subject, see sec. 4.25. 

4.2235  Right of judge to exclude 
witness's attorney 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶6. 

4.2236  Does law enforcement officer's 
questioning of witness 
constitutes unauthorized 
practice of law? 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶1, 14, 32. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶19-23. 

4.2237  Permitting law enforcement 
officer to be present during 
hearing 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶24. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶23. 

4.2238  Judge is not required to 
examine all witnesses 
complainant produces at 
hearing 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶2, 18-27. 

4.2239  Judge is not required to 
subpoena all witness 
complainant wishes to produce 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶2, 28. 

4.224  Third step in process:  judge must 
determine whether it appear 
probable that crime has been 
committed and who committed it 

4.2241  In general 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶16. 

4.2242  Judge makes probable cause 
determination by assessing 
only plausibility of witness's 
testimony, not credibility or 
trustworthiness of witness 
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 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶16. 

4.225  Fourth step in process: judge must 
determine whether to issue 
criminal complaint 

4.2251  In general 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶17. 

4.2252  Judge has discretion whether or 
not to issue criminal complaint 
upon finding of probable cause 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶17. 

 State ex rel. Williams v. Fiedler, 2005 WI App 91, 
282 Wis. 2d 486, 698 N.W.2d 294, at ¶29. 

4.226  Obtaining witness's presence at 
hearing 

4.2261  By use of material witness 
warrant 

4.22611  Authority to issue material 
witness warrant 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 
(1986): 1985 Term, p. 23, sec. 2.1322. 

 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 
(Ct. App. 1984): 1983 Term, p. 40, sec. 2.191. 

4.22612  Need for probable cause to 
believe it is impracticable 
to secure presence by 
subpoena 

 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 
(1986): 1985 Term, p. 23, sec. 2.1322. 

4.2262  By use of subpoena 

4.22621  John Doe judge has power 
to subpoena witnesses 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶29-32, 39. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶10. 

4.22622  Private party filing John 
Doe petition may compel 
witnesses to appear on his 
or her behalf by having 
subpoena issued by clerk 
of court (court of appeals' 
holding, rejected by 
supreme court) 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶1-53. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶1-16. 

4.22623  Judge's power to subpoena 
witnesses is exclusive; 
private party filing John 
Doe petition may not 
compel witness to appear 
on his or her behalf by 
having subpoena issued by 
clerk of court 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶1-53. 

4.22624  Is judge required to 
subpoena every witness 
that John Doe petitioner 
requests? 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶28. 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶20. 

 For cases holding that a John Doe judge is not 
required to subpoenoa all witnesses that the 
complainant wishes to produce, see sec. 4.2239. 

4.2263  Judge is not required to 
subpoena all witnesses 
complainant wishes to produce 

 For cases dealing with this subject, see sec. 
4.2239. 

4.227  Use of search warrant 

4.2271  Authority to issue search 
warrant 
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 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

4.2272  Authority to seal warrant 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

4.228  Right of district attorney to issue 
complaint prior to conclusion of 
John Doe proceeding 

 For cases dealing with this subject, see sec. 
4.2996. 

4.229  Other procedural matters 

4.2291  Law enforcement officer's 
questioning of witness does 
not constitute violation of due 
process 

 For cases dealing with this subject, see sec. 4.213. 

4.2292  John Doe judge has power to 
subpoena witnesses 

 For cases dealing with this subject, see sec. 
4.22221. 

4.2293  Jurisdiction to conduct 
proceeding not dependent on 
finding of probable cause 

 State ex rel. Williams v. Fiedler, 2005 WI App 91, 
282 Wis. 2d 486, 698 N.W.2d 294, at ¶20. 

 In Matter of Wisconsin Family Counseling Services, 
Inc. v. State, 95 Wis. 2d 670, 291 N.W.2d 631 (Ct. 
App. 1980): 1979 Term, p. 19, sec. 2.121. 

4.23  Maintaining Secrecy Of Proceeding 

4.231  In general 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶20. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶9. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶60. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 
N.W.2d 696 (1989): 1988 Term, p. 4-2, sec. 4.231. 

 In Matter of Wisconsin Family Counseling Services, 
Inc. v. State, 95 Wis. 2d 670, 291 N.W.2d 631 (Ct. 
App. 1980): 1979 Term, p. 19, sec. 2.122. 

4.232  Permissible scope of secrecy order 

4.2321  In general 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶61-68. 

4.2322  Cannot prohibit witness from 
disclosing what he or she 
knows about incident or 
subject of inquiry 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶63. 

4.233  Defendant's access to record 

4.2331  Defendant entitled to access to 
record before trial only 

 State v. Wilson, 170 Wis. 2d 720, 490 N.W.2d 48 
(Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.331. 

4.234  Prosecution's access to record 

4.235  Press or public access to record 

4.2351  In general 

 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 
441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, 
sec. 47.711. 

4.2352  Right of public and press 
access to immunity hearing in 
John Doe proceeding 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 

4.2353  Access to search warrant issued 
as part of proceeding 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, 4.2221. 
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4.2354  Press or public access to writ of 
prohibition filed to challenge 
conduct of proceeding 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶13. 

4.236  Right to seal search warrant issued 
as part of proceeding 

4.2361  In general 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

4.2362  Must apply balancing test 
(state's interest versus public 
right of access) 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

4.2363  Decision to seal committed to 
trial court's discretion 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

4.2364  Requires record with fact 
finding sufficient for appellate 
court review 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

4.237  Permitting law enforcement officer 
to be present during proceeding 

 For cases dealing with this subject, see sec. 
4.2257. 

4.238  Secrecy aspect of proceeding does 
not infringe upon witness's First 
Amendment right to free speech 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶9. 

4.239  Other matters 

4.2391  John Doe judge has no 
authority to require attorney 
for witness to take oath of 
secrecy when proceeding 
already subject to secrecy order 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶1-34. 

4.2392  Sealing appellate record to 
preserve secrecy of proceeding 

 For cases dealing with this subject, see sec. 
4.2932. 

4.2393  Reasons for secrecy of 
proceeding 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶20. 

4.24  Rights Of Witnesses 

4.241  Counsel 

4.2411  In general 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶51. 

4.2412  Right of judge to exclude 
witness's attorney 

 For cases dealing with this subject, see sec. 
4.2255. 

4.2413  Right of judge to disqualify 
counsel 

 For cases dealing with this subject, see sec. 4.294. 

4.242  Self-incrimination 

4.243  Target warning 

 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 
(1977): 1977 Term, p. 10, sec. 2.13. 

4.244  Need not be apprized of scope of 
investigation 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶9. 

4.25  Requiring Production Of Evidence 
Other Than Testimony 

4.251  Required showing of relevancy 

 B.M. v. State, 113 Wis. 2d 183, 335 N.W.2d 420 
(Ct. App. 1983): 1982 Term, p. 33, sec. 2.1521. 
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4.252  Procedures for production 

4.2521  Subpoena duces tecum 

4.25211  In general 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶1-57. 

 For cases dealing with use of subpoena dues 
tecum in administrative investigative proceeding, 
see sec. 4.411. 

4.25212  Requirement that 
subpoena must be 
supported by probable 
cause that material sought 
will produce evidence of 
crime 

 Custodian of Records v. State, 2004 WI 149, 227 
Wis. 2d 75, 689 N.W.2d 908, at ¶1. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶54. 

4.25213  Showing that must be 
made in application for 
subpoena when material 
sought is meant to 
establish criminal conduct 
and may be material in 
which person has 
reasonable expectation or 
privacy 

 Custodian of Records v. State, 2004 WI 149, 227 
Wis. 2d 75, 689 N.W.2d 908, at ¶1. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶55. 

4.25214  When subpoena not 
enforceable because it is 
overbroad 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶32-56. 

4.2522  Motion and order 

 For cases dealing with fourth amendment 
limitations on use of court order to secure samples 
from suspect's person, see sec. 1.9983. 

4.2523  Issuance of search warrant 

 For cases dealing with this subject, see sec. 4.223. 

4.253  Production of particular types of 
evidence 

4.2531  Handwriting specimens 

4.2532  Voice exemplars 

4.2533  Blood and saliva samples 

4.2534  Hair 

4.2535  Documentary evidence 

4.25351  In general 

 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 
1983 Term, p. 13, sec. 1.4217. 

4.25352  Income tax returns 

 B.M. v. State, 113 Wis. 2d 183, 335 N.W.2d 420 
(Ct. App. 1983): 1982 Term, p. 33, sec. 2.1521. 

4.25353  Other documentary 
evidence 

 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 
1983 Term, p. 13, sec. 1.4217. 

4.2536  Records of legislators' 
communications maintained by 
Legislative Technology 
Services Bureau 

4.25361  In general 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶1-57. 

4.25362  Records are not protected 
by privilege created by 
Wis. Stat. § 13.96, which 
provides for confidentiality 
of records 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶11-17. 

4.25363  Protection for records 
afforded by speech and 
debate clause of 
constitution 
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 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶18-23. 

4.25364  Records are not protected 
by separation of powers 
doctrine 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶24-26. 

4.25365  Wis. Stat. § 13.96, which 
provides for confidentiality 
of records, is not rule of 
proceeding under Wis. 
Const., art. IV, sec. 8, that 
renders question of 
enforceability of subpoena 
for records a non-
justiciable political 
question 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶27-31. 

4.254  Fifth amendment limitations on 
requiring production of evidence 

 For cases dealing with this subject, see secs. 
4.242 and 24.6. 

4.26  Grant Of Immunity To Witness 

 For cases dealing generally with the granting of 
immunity to witnesses, see secs. 12.64 and 24.7. 

4.27  Contempt Arising Out Of Proceeding 

4.271  Procedures 

4.272  Propriety of same judge presiding 
over contempt proceedings 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 10, sec. 2.15. 

4.273  Other matters 

 For cases dealing generally with contempt of 
court, see sec. 47.3. 

4.28  Limitations On Use Of Proceeding 

4.281  Not to be used as discovery device 
for pending prosecution 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶21. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 21, sec. 2.111. 

4.282  Limited to subject matter of 
complaint upon which proceeding 
commenced 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 21, sec. 2.111. 

4.283  Can continue with proceeding for 
legitimate purposes after complaint 
issued 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

4.284  Remedy for exceeding lawful scope 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 21, sec. 2.113. 

4.285  When facts adduced at hearing 
make clear that person is probably 
guilty of offense, it is improper to 
continue hearing 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶24. 

4.29  Other Matters 

4.291  Nature, purpose, and scope of John 
Doe proceeding in general 

4.2911  In general 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶13, 23. 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶42. 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶18-19. 
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 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶7-8. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶22. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶13. 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

4.2912  Judge's broad discretion to 
determine nature and extent of 
proceeding 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶52. 

4.292  Powers and authority of judge 
conducting proceeding 

4.2921  In general 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶22. 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶33-34. 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶23-33. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶11. 

4.2922  Judge has broad authority in 
conducting proceeding 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶53-55. 

4.2923  Judge does not enjoy statutory 
powers of court 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶24. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶54. 

4.2924  Authority to disqualify counsel 

 For cases dealing with this subject, see sec. 4.294. 

4.2925  Judge's powers not limited to 
those enumerated in statute; 
judge has inherent authority to 
exercise powers necessary to 
fulfill jurisdictional mandate 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶26. 

4.2926  Judge has no authority to 
require attorney for witness to 
take oath of secrecy when 
proceeding already subject to 
secrecy order 

 For cases dealing with this subject, see sec. 
4.2391. 

4.2927  Power and authority to issue 
subpoena 

 For cases dealing with this subject, see secs. 
4.22221, 4.22223, and 4.22224. 

4.293  Appellate and other review of John 
Doe proceeding 

4.2931  Mode of review 

4.29311  Court of appeals has 
authority to exercise 
supervisory jurisdiction 
over action of judge in 
proceeding 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶44. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶16. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶21-49. 

4.29312  Appealability of orders 
issued by John Doe judge 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶23, 41. 
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 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶9. 

4.29313  Use of writ of prohibition 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶15-16. 

4.29314  Use of writ of mandamus 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶9-11. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶9. 

4.2932  Sealing appellate record to 
preserve secrecy of proceeding 

4.29321  Authority of court of 
appeals to seal record 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶59-69. 

4.29322  Procedure to be utilized in 
sealing record 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶70-73. 

4.29323  Press or public access to 
writ of prohibition filed to 
challenge conduct of 
proceeding 

 For cases dealing with this subject, see sec. 
4.2354. 

4.2933  Standard of review 

4.29331  When review of John Doe 
judge's action sought by 
use of writ of mandamus 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶9-11. 

4.294  Disqualification of counsel 

4.2941  Right of judge to disqualify 
counsel in general 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶27-28. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶50-55. 

4.2942  Need for judge to create record 
relating to disqualification of 
counsel 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶56-58. 

4.2943  Right of judge to disqualify 
counsel because of conflict of 
interest 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶27-28. 

4.2944  Judge may not disqualify 
attorney for witness because 
attorney refuses to take oath of 
secrecy when proceeding 
already subject to secrecy order 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶1-34. 

4.2945  Disqualification of assistant 
district attorney who is 
appearing in John Doe 
proceeding commenced by 
private party 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶50. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶15. 

4.295  Substitution of judge 

4.2951  In general 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶50. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶15. 

4.296  Use of material witness warrant 

 For cases dealing with this subject, see sec. 
4.2221. 

4.297  Other matters 
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4.2971  Jurisdiction to conduct 
proceeding not dependent on 
finding of probable cause 

4.2972  Effect of running of statute of 
limitations on crime that is 
subject of proceeding 

 State ex rel. Hipp v. Murray, 2008 WI 118, 314 Wis. 
2d 67, 756 N.W.2d 34, at ¶1-3. 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶49. 

4.2973  Propriety of ex parte 
communications between court 
and district attorney when 
private party initiates 
proceeding 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶48. 

4.2974  History of John Doe statute 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶27-28. 

4.2975  Judge is to oversee John Doe 
hearing in such a way as to 
ensure that proceeding is 
conducted in orderly and 
expeditious manner 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶27. 

4.298  Other matters (cont'd) 

4.2981  Communications between 
judge and complainant or 
prosecutor 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 10, sec. 2.14. 

4.2982  Remedy for permitting law 
enforcement officer to question 
witness, assuming that law 
enforcement officer was 
thereby engaging in 
unauthorized practice of law 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶1-32. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶24-30. 

4.2983  Does law enforcement officer's 
questioning of witness 
constitute unauthorized 
practice of law? 

 For cases dealing with this subject, see sec. 
4.2256. 

4.2984  Law enforcement officer's 
questioning of witness does 
not constitute violation of due 
process 

 For cases dealing with this subject, see sec. 4.213. 

4.2985  Judge conducting John Doe 
proceeding is "judicial 
tribunal" 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶22. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶16. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶22. 

4.2986  Defendant's standing to 
challenge errors and defects in 
proceeding 

4.2987  Use of illegally obtained 
evidence 

 For cases dealing with this subject, see sec. 
1.8222. 

4.2988  Private party filing John Doe 
petition may compel witnesses 
to appear on his or her behalf 
by having subpoenas issued by 
clerk of court (court of appeals' 
holding, rejected by supreme 
court) 

 For cases dealing with this subject, see sec. 
4.22222. 
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4.2989  Judge's power to subpoena 
witnesses is exclusive; private 
party filing John Doe petition 
may not compel witness to 
appear on his or her behalf by 
having subpoena issued by 
clerk of court 

 For cases dealing with this subject, see sec. 
4.22223. 

4.299  Other matters (cont'd) 

4.2991  Propriety of John Doe judge 
presiding over resultant 
contempt proceeding 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 10, sec. 2.15. 

4.2992  Right of public and press 
access to immunity hearing in 
John Doe proceeding 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 

4.2993  Right of prosecutor to dismiss 
charge issued by judge at 
conclusion of John Doe hearing 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

4.2994  Judge, not court, conducts John 
Doe proceeding 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

4.2995  Complaint resulting from John 
Doe proceeding no different 
than any other criminal 
complaint 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

4.2996  District attorney's right to issue 
complaint prior to conclusion 
of proceeding 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

4.2997  Remedy for abuse of John Doe 
proceeding 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶28-31. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶25. 

4.2998  Effect of defects in proceeding 
leading to prosecution of 
defendant on subsequent 
conviction 

4.2999  Private party may commence 
John Doe proceeding when 
district attorney has decided 
not to prosecute 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶13. 

4.3  Inquest Into Death 

4.31  Constitutionality Of Proceeding 

4.32  Procedures 

4.33  Rights Of Witnesses 

4.34  Requiring Production Of Evidence 

4.35  Grant Of Immunity To Witness 

 For cases dealing generally with the granting of 
immunity to witness, see secs. 12.64 and 24.7. 

4.36  Contempt Arising Out Of Proceeding 

 For cases dealing generally with contempt of 
court, see sec. 47.3. 

4.37  Limitations On Use Of Proceeding 

4.38  Other Matters 

4.4  Other Investigative Proceedings 

4.41  Administrative Investigations 

4.411  Use and enforcement of subpoena 
duces tecum 
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 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 
1983 Term, p. 13, sec. 1.4217. 

 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. 
App. 1980): 1980 Term, p. 155, sec. 13.91. 

4.412  Other matters 

4.42  IRS Investigative Proceeding 

4.421  Propriety, in proceeding to enforce 
IRS subpoena for documents, of 
placing restrictions upon IRS 
dissemination of documents 

 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 
Term, p. 17-1, sec. 17.2211. 

4.43  Other Proceedings 



5-1 

Chapter 5  
Other Investigative Matters 
 
 
 
5.1  Wiretapping And Other Mechanically Or 

Electronically Assisted Surveillance 

5.11  Interception Of Oral Or Wire 
Communications 

5.111  Constitutional limitations on 
eavesdropping 

5.1111  In general 

 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 
(1996): 1995 Term, p. 5-1, sec. 5.1112. 

 State v. Smith, 149 Wis. 2d 89, 438 N.W.2d 571 
(1989): 1988 Term, p. 5-1, sec. 5.1122. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶18. 

5.1112  Interception with one party's 
consent 

 State v. Waste Management of Wisconsin, Inc., 81 
Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 
7, sec. 1.71. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶18. 

5.1113  Illegal disclosure of lawfully 
intercepted communications 
does not violate fourth 
amendment 

 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 
(1996): 1995 Term, p. 5-1, sec. 5.1112. 

5.1114  First Amendment protects 
person who discloses 
communication that was 
unlawfully obtained by 
another person, but which 
person lawfully obtained from 
that other person, and which 
deals with matter of public 
interest 

 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 
Term USSC-21. 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶55-56. 

5.1115  Communications of prison and 
jail inmates 

5.11151  Telephone conversations 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶12. 

5.11152  Conversations in interview 
rooms 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶12. 

5.112  Statutory limitations on 
eavesdropping imposed by 
Wisconsin Electronic Surveillance 
Control Law (WESCL) 

5.1121  Statutory requirements relating 
to authorization to intercept 
oral or wire communication 

5.11211  In general 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶24. 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

5.11212  Minimization requirement 

 Scott v. United States, 98 S. Ct. 1717 (1978): 1977 
Term, p. 7, sec. 1.72. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶18. 

5.11213  Court may authorize 
interception only for 
offenses enumerated in 
Wis. Stat. § 968.28 
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 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶12-33. 

5.11214  Suppression of contents of 
communication for 
violation of statutory 
requirements 

 For cases dealing with this subject, see sec. 
5.1133. 

5.1122  What constitutes "wire," 
"electronic," or "oral" 
communication subject to 
Wisconsin Electronic 
Surveillance Control Law 

5.11221  "Wire" communication 

 State v. Smith, 149 Wis. 2d 89, 438 N.W.2d 571 
(1989): 1988 Term, p. 5-1, sec. 5.1122. 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶8. 

5.11222  "Electronic" 
communication: in general 

5.11223  "Electronic" 
communication:  does not 
include any 
communication from 
tracking device 

 For cases dealing with this subject, see sec. 
5.1127. 

5.11224  "Oral" communication 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶1-41. 

 State v. Smith, 149 Wis. 2d 89, 438 N.W.2d 571 
(1989): 1988 Term, p. 5-1, sec. 5.1122. 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶8. 

5.1123  Applicability of state wiretap 
law to cordless telephone 
transmissions 

 State v. Smith, 149 Wis. 2d 89, 438 N.W.2d 571 
(1989): 1988 Term, p. 5-1, sec. 5.1122. 

 State v. Smith, 142 Wis. 2d 562, 419 N.W.2d 259 
(Ct. App. 1987): 1987 Term, p. 5-1, sec. 5.1111. 

5.1124  Admissibility of 
communication intercepted 
with one party's consent under 
former provision 

5.11241  Communication is not 
admissible 

 State v. Waste Management of Wisconsin, Inc., 81 
Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 
7, sec. 1.71. 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶7. 

5.1125  Admissibility of 
communication intercepted 
with one party's consent under 
present provision 

5.11251  Communication is 
generally admissible in 
felony prosecution 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶31-37. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶7. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶13-17. 

 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 
(Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621. 

5.11252  Communication not 
admissible if intercepted 
by person not acting under 
color of law for purpose of 
committing criminal or 
tortious act or any other 
injurious act 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶31-37. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶13-17. 
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5.11253  Prison or jail inmate has 
given implied consent to 
monitoring and recording 
of telephone calls when he 
or she is on notice that 
telephone call is subject to 
monitoring and recording 
and nonetheless proceeds 
with call 

 State v. Christensen, 2007 WI App 170, 304 Wis. 
2d 147, 737 N.W.2d 38, at ¶1-19. 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶1-16. 

5.11254  Fact that all calls from 
particular prison or jail are 
recorded does not preclude 
admission of inmate’s 
recorded conversation with 
non-attorney, made with 
implied consent to 
recording, on ground that 
system records 
conversations with 
attorneys in violation of 
Wis. Stat. § 968.30(10) 

 State v. Christensen, 2007 WI App 170, 304 Wis. 
2d 147, 737 N.W.2d 38, at ¶1-19. 

5.11255  Meaning of "person acting 
under color of law" in one-
party-consent provision:  in 
general 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶1-24. 

5.11256  Meaning of "person acting 
under color of law" in one-
party-consent provision:  
includes law enforcement 
officer, whether or not 
officer is acting in concert 
with cooperating private 
citizen 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶1-24. 

5.1126  Law enforcement exception to 
statutory limitations 

5.11261  Does this exception apply 
to monitoring and 
recording of telephone 
calls of jail and prison 
inmates? 

 State v. Christensen, 2007 WI App 170, 304 Wis. 
2d 147, 737 N.W.2d 38, at ¶18. 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶7. 

5.1127  Tracking device exception to 
statutory limitations 

5.11271  In general 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶26-28. 

5.11272  Exception includes GPS 
tracking device 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶23-30. 

5.1128  Provision sanctioning 
admission of one-party consent 
recordings if defendant accused 
of drug offense 

5.11281  In general 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

5.11282  One-party consent 
recordings legitimately 
obtained under this 
provision may be used to 
prove other criminal 
offenses inadvertently 
captured with recording 
devices 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

5.1129  Other matters 

5.11291  Requirement, under 
federal wiretapping 
statute, that recording of 
eavesdropping be sealed 
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 United States v. Ojeda Rios, 110 S. Ct. 1845 (1990): 
1989 Term, p. 5-1, sec. 5.1111. 

5.11292  First Amendment protects 
person who discloses 
communication that was 
unlawfully obtained by 
another person, but which 
person lawfully obtained 
from that other person, and 
which deals with matter of 
public interest 

 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 
Term USSC-21. 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶55-56. 

5.113  Statutory limitations on 
eavesdropping (cont'd) 

5.1131  Prohibition on interception of 
any communication between 
attorney and client 

 For cases dealing with this subject, see sec. 
5.11254. 

5.11311  In general 

 State v. Christensen, 2007 WI App 170, 304 Wis. 
2d 147, 737 N.W.2d 38, at ¶1-19. 

5.11312  Fact that all calls from 
particular prison or jail are 
recorded does not preclude 
admission of inmate’s 
recorded conversation with 
non-attorney, made with 
implied consent to 
recording, on ground that 
system records 
conversations with 
attorneys in violation of 
this probibition 

5.11313  Remedies for violation of 
this prohibition 

 State v. Christensen, 2007 WI App 170, 304 Wis. 
2d 147, 737 N.W.2d 38, at ¶17. 

5.1132  Are e-mails and instant 
messages covered by WESCL? 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶5. 

5.1133  Interpreting provision of 
WESCL 

 For cases dealing with this subject, see sec. 
5.1149. 

5.114  Other matters 

5.1141  Use of legally intercepted 
communications in criminal 
complaint 

5.11411  Validity of use in general 

 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 
(1996): 1995 Term, p. 5-1, sec. 5.1131. 

 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 
(Ct. App. 1995): 1994 Term, p. 5-1, sec. 5.1131. 

5.11412  Need to submit complaint 
containing intercepted 
communications to court 
under seal 

 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 
(1996): 1995 Term, p. 5-1, sec. 5.1131. 

 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 
(Ct. App. 1995): 1994 Term, p. 5-1, sec. 5.1131. 

5.11413  Effect of failure to submit 
complaint to court under 
seal 

 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 
(1996): 1995 Term, p. 5-1, sec. 5.1131. 

5.1142  Use of legally intercepted 
communications in criminal 
briefs and memoranda 

 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 
(Ct. App. 1995): 1994 Term, p. 5-2, sec. 5.1133. 

5.1143  Suppression of evidence 
derived from violation of 
statutory limitations 

5.11431  In general 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶34-60. 
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 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 5-1, sec. 5.1122. 

 State v. Smith, 142 Wis. 2d 562, 419 N.W.2d 259 
(Ct. App. 1987): 1987 Term, p. 5-1, sec. 5.1111. 

5.11432  Opening door to admission 
of illegally recorded oral 
communications 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 5-1, sec. 5.1122. 

5.11433  Use of illegally taped oral 
communication as 
"defensive impeachment 
evidence" 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 5-1, sec. 5.1122. 

5.11434  For violation of 
requirement that 
interception may be 
authorized only for 
offenses enumerated in 
Wis. Stat. § 968.28 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶34-60. 

5.11435  When affidavit providing 
probable cause for 
authorization of 
interception contains 
deliberately or recklessly 
false statement 

 For cases dealing with this subject, see sec. 
5.1148. 

5.1144  Even though statutory 
requirements violated, party to 
communication may still testify 
regarding its contents 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶37. 

 State v. Maloney, 161 Wis. 2d 127, 467 N.W.2d 215 
(Ct. App. 1991): 1990 Term, p. 5-1, sec. 5.1122. 

5.1145  Remedy for violations of 
statutory requirements 

 State v. Maloney, 161 Wis. 2d 127, 467 N.W.2d 215 
(Ct. App. 1991): 1990 Term, p. 5-1, sec. 5.1122. 

5.1146  Constraints on admission of 
tape recordings imposed by 
rules of evidence 

 For cases dealing with this subject, see sec. 20.53. 

5.1147  Rule prohibiting inmates from 
having recording devices does 
not render tape recording made 
by inmate working undercover 
inadmissible 

 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 
(Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621. 

5.1148  Appellate review of ruling 
relating to interception of oral 
and wire communications 

5.11481  Standard of review 

 State v. Christensen, 2007 WI App 170, 304 Wis. 
2d 147, 737 N.W.2d 38, at ¶9. 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶6. 

5.1149  Interpreting provisions of 
Wisconsin Electronic 
Surveillance Control Law 
(WESCL) 

5.11491  In interpreting WESCL, 
court looks to federal 
courts' interpretation of 
Title III of the Omnibus 
Control and Safe Streets 
Act of 1968 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶15-17. 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶14. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶14. 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶10. 
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5.11492  In interpreting WESCL, 
court looks to legislative 
history of Title III of the 
Omnibus Control and Safe 
Streets Act of 1968 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶15-17. 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶14. 

5.115  Other matters (cont'd) 

5.1151  Effect of failure to follow 
administrative regulations 
governing otherwise 
constitutional interception 

 United States v. Caceres, 99 S. Ct. 1465 (1979): 1978 
Term, p. 11, sec. 1.71. 

5.1152  Covert entry to install 
intercepting device 

 For cases dealing with this subject, see sec. 5.153. 

5.1153  Court's power to order 
technical assistance 

 For cases dealing with this subject, see sec. 5.152. 

5.1154  Suppression of evidence 
derived from violation of 
statutory limitations 

 For cases dealing with this subject, see sec. 
5.1133. 

5.1155  Admission of illegally recorded 
oral communications found to 
be harmless error 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 5-1, sec. 5.1122. 

5.1156  Criminal prohibition on 
interception and disclosure of 
wire, electronic or oral 
communications 

 For cases dealing with this subject, see sec. 38.89. 

5.1157  Distinction between 
lawfulness of interception and 
compliance with WESCL 
needed to render interception 
admissible in court 

 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶16. 

5.1158  Use of Franks test to determine 
whether deliberately or 
recklessly false statements in 
application for authorization of 
interception of communication 
requires suppression of 
contents of intercepted 
communication 

5.11581  Applicability of Franks 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶58. 

5.11582  Under Franks, suppression 
not required if, putting 
false statements aside, 
there remains probable 
cause for authorization 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶57-58. 

5.12  Tracking Devices 

5.121  In general 

 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 
Term, p. 28, sec. 1.75. 

 United States v. Knotts, 103 S. Ct. 1081 (1983): 
1982 Term, p. 26, sec. 1.75. 

 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 
(Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246. 

5.122  Installation and use of "beeper" 
(i.e., radio transmitter emitting 
periodic signals that permit 
tracking with radio receiver) 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶9-10. 
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5.123  Installation and use of GPS (i.e., 
device that periodically receives 
and stores location information 
from satellite, which, upon 
retrieval of device, will reveal 
detailed history, including time 
information, of device's location 
and, hence, of location of vehicle or 
other thing to which it was 
attached) 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶6-22. 

5.124  Movements that may, or may not, 
consistent with constitutional 
protections against unreasonable 
searches and seizures, be tracked 
without court authorization 

5.1241  Public movements, including 
into and out of private places 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶6-19. 

5.1242  Movement in private places 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶10, 16-19. 

5.125  Entry onto private property (e.g., 
driveway) to install device 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶12-15. 

5.126  Effect of impermissible tracking of 
private movements on information 
secured regarding public 
movements 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶18. 

5.127  Tracking device exception to 
requirements of Wisconsin 
Electronic Surveillance Law 

 For cases dealing with this subject, see sec. 
5.1127. 

5.13  Pen Register 

 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 
Term USSC-22. 

 California v. Greenwood, 108 S. Ct. 1625 (1988): 
1987 Term, p. 1-5, sec. 1.158. 

 Smith v. Maryland, 99 S. Ct. 2577 (1979): 1978 
Term, p. 1, sec. 1.112. 

 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 
(Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246. 

5.14  Devices To Enhance Optical 
Observations 

 For cases dealing with this subject, see sec. 1.233. 

5.15  Other Matters 

5.151  Revelation of communication by 
party to it 

 For cases dealing with this subject, see sec. 
1.2921. 

5.152  Court's power to order technical 
assistance 

 United States v. New York Telephone Co., 98 S. Ct. 
364 (1977): 1977 Term, p. 8, sec. 1.73. 

5.153  Covert entry to conduct 
surveillance 

 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 
Term, p. 11, sec. 1.72. 

5.154  Use of infrared sensing device to 
detect heat 

 For cases dealing with this subject, see sec. 
1.2495. 

5.2  Entrapment 

5.21  Nature And Elements Of Entrapment 

5.211  In general 

 Jacobson v. United States, 112 S. Ct. 1535 (1992): 
1991 Term, p. 5-1, sec. 5.2122 and 5-2, sec. 5.26. 

 Mathews v. United States, 108 S. Ct. 883 (1988): 
1987 Term, p. 40-2, sec. 40.41. 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 195, sec. 12.942. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36414�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36414�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36414�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36414�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36414�
http://supct.law.cornell.edu/supct/html/99-8508.ZO.html�


5-8 

 State v. Schuman, 226 Wis. 2d 398, 595 N.W.2d 86 
(Ct. App. 1999): 1998 Term, p. 5-1, sec. 5.241. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 22-4, sec. 22.851. 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231. 

 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 
502 (Ct. App. 1983): 1983 Term, p. 240, sec. 12.941. 

5.212  Predisposition 

5.2121  In general 

 Jacobson v. United States, 112 S. Ct. 1535 (1992): 
1991 Term, p. 5-1, sec. 5.2122. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24. 

5.2122  Predisposition must exist 
before government contact 

 Jacobson v. United States, 112 S. Ct. 1535 (1992): 
1991 Term, p. 5-1, sec. 5.2122. 

5.22  Burden Of Production And Proof 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 195, sec. 12.942. 

 State v. Schuman, 226 Wis. 2d 398, 595 N.W.2d 86 
(Ct. App. 1999): 1998 Term, p. 5-1, sec. 5.241. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24. 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231. 

 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 
728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.941. 

 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 
502 (Ct. App. 1983): 1983 Term, p. 240, sec. 12.941. 

5.23  Admission Of Evidence 

5.231  Evidence that subsequent to 
criminal conduct with respect to 
which defendant contends he was 
entrapped, defendant refused to 
engage in other instances of such 
conduct 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231. 

5.24  When Evidence Sufficient To Require 
Instruction On Entrapment 

5.241  In general 

 Mathews v. United States, 108 S. Ct. 883 (1988): 
1987 Term, p. 40-2, sec. 40.422. 

 State v. Schuman, 226 Wis. 2d 398, 595 N.W.2d 86 
(Ct. App. 1999): 1998 Term, p. 5-1, sec. 5.241. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24. 

5.242  Defendant's denial of one or more 
elements of crime does not warrant 
denial of instruction 

 Mathews v. United States, 108 S. Ct. 883 (1988): 
1987 Term, p. 40-2, sec. 40.422. 

5.25  Instructing On Entrapment 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 195, sec. 12.942. 

5.26  Sufficiency Of Evidence To Establish 
Or Negate Entrapment 

 Jacobson v. United States, 112 S. Ct. 1535 (1992): 
1991 Term, p. 5-2, sec. 5.26. 

 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 
502 (Ct. App. 1983): 1983 Term, p. 240, sec. 12.941. 

5.27  Other Matters 
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5.271  Public policy behind recognition of 
this defense 

 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 
(1982): 1981 Term, p. 187, sec. 12.94. 

5.272  Defendant may deny elements of 
crime, yet raise defense of 
entrapment 

 Mathews v. United States, 108 S. Ct. 883 (1988): 
1987 Term, p. 40-2, sec. 40.422. 

5.273  Difference between defense of 
entrapment and defense of 
outrageous governmental conduct 

 For cases dealing with this subject, see sec. 5.314. 

5.274  When defendant claims, or trial 
court finds, entrapment, jury may 
not be instructed on, and trial court 
acting as fact finder cannot convict 
of, lesser-included offense 

 State v. Jansen, 198 Wis. 2d 765, 543 N.W.2d 552 
(Ct. App. 1995): 1995 Term, p. 5-5, sec. 5.271. 

5.275  Interpretation of entrapment 
defense is matter of law 

 State v. Jansen, 198 Wis. 2d 765, 543 N.W.2d 552 
(Ct. App. 1995): 1995 Term, p. 5-5, sec. 5.271. 

5.3  Other Investigative Matters 

5.31  Outrageous Governmental Conduct In 
Procuring Defendant's Commission Of 
Crime 

5.311  General principles 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 22-4, sec. 22.851. 

5.312  Defense of outrageous 
governmental conduct requires that 
government be enmeshed in 
criminal activity 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

5.313  Defense of outrageous 
governmental conduct requires that 
specific constitutional right has 
been violated 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

5.314  Difference between defense of 
entrapment and defense of 
outrageous governmental conduct 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

5.315  Particular situations 

5.3151  State's denial of methadone to 
heroin addict causing him to 
use heroin 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

5.316  Related matters 

5.3161  Outrageous governmental 
conduct in securing confession 

 For cases dealing with this subject, see sec. 2.534. 

5.3162  Outrageous governmental 
conduct in prosecuting case 

 For cases dealing with this subject, see sec. 
22.883. 
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PART II  
CRIMINAL PROCEDURE 
 
Chapter 6  
Pretrial Procedure 
 
 
 
6.1  Criminal Complaint 

6.11  Procedure For Issuance 

6.111  In general 

 State v. Woehrer, 83 Wis. 2d 696, 266 N.W.2d 366 
(1978): 1977 Term, p. 12, sec. 2.31. 

6.112  Filing of complaint with judge's 
permission when district attorney 
refuses to issue it 

6.1121  Attributes of hearing on 
request for permission to file 
complaint 

6.11211  Hearing is presumptively 
open to public 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 

 State ex rel. Newspapers, Inc. v. Circuit Court, 124 
Wis. 2d 499, 370 N.W.2d 209 (1985): 1984 Term, p. 
40, sec. 2.3111. 

6.11212  Hearing is ex parte 
proceeding 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶5, 19. 

6.1122  Constitutionality of statute 
permitting such filing 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶27-35. 

 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 
N.W.2d 696 (1989): 1988 Term, p. 4-1, sec. 4.212. 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
31, sec. 2.3111. 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 6-1, sec. 6.1111. 

6.1123  Review of judge's decision on 
whether to permit filing of 
complaint 

6.11231  Appealability of judge's 
refusal to permit filing of 
complaint 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶21. 

 Gavcus v. Maroney, 127 Wis. 2d 69, 377 N.W.2d 
201 (Ct. App. 1985): 1985 Term, p. 25, sec. 2.3111. 

6.11232  Motion for reconsideration 
of decision by person 
charged is not permitted 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶5, 18-21. 

6.11233  Use of supervisory writ to 
obtain review of decision 
to permit filing of 
complaint 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶5, 16, 21, 22-26. 

6.11234  Use of motion to dismiss in 
circuit court after 
complaint filed 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶25. 
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6.1124  Statute permitting filing with 
judge's permission covers only 
criminal complaints, not 
uniform traffic citations 

 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. 
App. 1983): 1983 Term, p. 42, sec. 2.311. 

6.1125  Power to permit filing of 
complaint does not grant judge 
authority to order district 
attorney to file a different or 
additional charge than the 
charge or charges already 
brought 

 State ex rel. Unnamed Petitioner v. Circuit Court, 
157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 
1990 Term, p. 12-3, sec. 12.432. 

6.1126  Right of prosecutor to dismiss 
charges issued by judge at 
conclusion of John Doe hearing 

 For cases dealing with this subject, see sec. 
12.442. 

6.1127  Determining whether 
prosecutor has "refused" to 
issue complaint 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶1-57. 

6.1128  Judge has discretion whether or 
not to issue complaint 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶6, 36. 

6.113  Need for complaint to be sworn 

6.1131  Statute requires complaint to 
be sworn 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1121. 

6.1132  Sworn complaint not required 
by constitution 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7232. 

6.114  Need to submit portions of 
complaint containing intercepted 
communications to court at time of 
filing to permit court to seal them 

 For cases dealing with this subject, see sec. 
5.11312. 

6.115  Prosecutor may issue complaint 
prior to completion of John Doe 
proceeding investigating charges 
made in complaint 

 For cases dealing with this subject, see sec. 
4.2996. 

6.116  Need to submit complaint 
containing intercepted 
communications to court under seal 

 For cases dealing with this subject, see sec. 
5.11312. 

6.117  Prosecutorial discretion in deciding 
to charge or selecting charge 

 For cases dealing with this subject, see secs. 
12.42 and 12.43. 

6.118  Attaching documents (e.g., police 
reports) to complaint to provide 
probable cause or to meet other 
requirements for valid and 
sufficient complaint 

 For cases dealing with this subject, see sec. 
6.1985. 

6.119  Other matters 

6.1191  Identification of person 
charged 

6.11911  In general 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶8-18. 

6.11912  Identifying person being 
charged solely by his DNA 
profile is sufficient: in 
general 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶29-34. 
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 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶8-18. 

6.11913  Identifying person being 
charged solely by his DNA 
profile is sufficient:  fact 
that complaint uses RFLP-
DNA analysis and 
defendant ultimately 
identified using PCR-DNA 
analysis makes no 
difference 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶29-34. 

6.11914  Person's name does not 
need to appear in 
complaint 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶13. 

6.1192  Defendant has no due process 
right to notice that state is 
issuing complaint 

 For cases dealing with this subject, see sec. 
22.346. 

6.12  Place And Time Limitations On 
Issuance 

6.121  Venue of complaint 

 For cases dealing with this subject, see sec. 12.2. 

6.122  Statute of limitations 

 For cases dealing with this subject, see sec. 12.3. 

6.13  Sufficiency Of Complaint To Establish 
Probable Cause 

6.131  Showing of probable cause 
required 

6.1311  In general 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶12. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 6-1, sec. 
6.131. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 32, sec. 2.331. 

 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 
(1983): 1982 Term, p. 35, sec. 2.3321. 

 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 
(1980): 1979 Term, p. 20, sec. 2.311. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶95. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶15. 

 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 
804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶9-
10. 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 
772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.622. 

 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 
(Ct. App. 1989): 1989 Term, p. 6-1, sec. 6.1321. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 6-1, sec. 6.131. 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 6-1, 
sec. 6.1321. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 6-2, sec. 6.1321. 

 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 
(Ct. App. 1983): 1982 Term, p. 35, sec. 2.3321. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 36, sec. 2.3321. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 36, sec. 2.3321. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 For cases dealing with the effect of the failure to 
establish probable cause in the complaint, see sec. 
6.1952. 
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6.1312  Determining whether 
substantive due process gives 
defendant right to be free from 
prosecution without probable 
cause 

 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 
Term, p. 22-3, sec. 22.341. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231. 

6.1313  Showing may be made by 
documents attached to 
complaint 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

6.132  Test for determining sufficiency 

6.1321  In general 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶12. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 32, sec. 2.331. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 35, sec. 2.3321. 

 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 
(1983): 1982 Term, p. 35, sec. 2.3321. 

 State v. Townsend, 107 Wis. 2d 24, 318 N.W.2d 
361 (1982): 1981 Term, p. 22, sec. 2.332. 

 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 
(1980): 1979 Term, p. 20, sec. 2.312. 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 14, sec. 2.311. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 13, sec. 2.331. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶14. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶95. 

 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 
804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶9-
10. 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 
772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-1, sec. 6.1321. 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121. 

 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 
(Ct. App. 1989): 1989 Term, p. 6-1, sec. 6.1321. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 6-1, sec. 6.131. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 6-1, sec. 6.131. 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 6-1, 
sec. 6.1321. 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 6-1, sec. 6.1321. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 6-2, sec. 6.1321. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 41, 
sec. 2.332. 

 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 
(Ct. App. 1983): 1982 Term, p. 35, sec. 2.3321. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 36, sec. 2.3321. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 36, sec. 2.3321. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 36, sec. 2.3321. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 36, sec. 2.3321. 
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 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 22, sec. 2.332. 

6.1322  Need not recite facts justifying 
underlying search giving rise to 
criminal charge 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 36, sec. 2.3322. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3322. 

6.1323  If equally reasonable, 
competing inferences may be 
drawn, one of which 
establishes probable cause, 
complaint is sufficient 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶14. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶15. 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

6.133  Scope of inquiry into sufficiency 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 20, sec. 2.314. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

6.134  Challenge to truthfulness or 
completeness of complainant's 
statements 

6.1341  In general 

 State v. Mann, 123 Wis. 2d 375, 367 N.W.2d 209 
(1985): 1984 Term, p. 41, sec. 2.3342. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 20, sec. 2.314. 

 State v. Manuel, 213 Wis. 2d 308, 570 N.W.2d 601 
(Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1341. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.334. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 22, sec. 2.334. 

 For cases dealing with challenges to the 
truthfulness or completeness of affidavit or 
testimony supporting the issuance of a search or 
an arrest warrant, see secs. 1.4125 and 1.4225. 

6.1342  Effect of material omissions 

 State v. Mann, 123 Wis. 2d 375, 367 N.W.2d 209 
(1985): 1984 Term, p. 41, sec. 2.3342. 

 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. 
App. 1984): 1984 Term, p. 43, sec. 2.3342. 

6.1343  Challenge to truthfulness or 
completeness of statements 
appropriate whether complaint 
used as basis for issuance of 
arrest warrant or as basis for 
initiation of prosecution 

 State v. Manuel, 213 Wis. 2d 308, 570 N.W.2d 601 
(Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1341. 

6.135  When based on information 
supplied by third parties (i.e., 
hearsay) 

6.1351  Showing of reliability required 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 20, sec. 2.3151. 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 
772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321. 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 6-2, sec. 6.1331. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3351. 

 For cases dealing with the requirement of a 
showing of reliability of information used to 
supply probable cause for a search or an arrest, see 
sec. 1.33. 

6.1352  Establishing reliability of 
particular informants 

6.13521  In general 
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 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 20, sec. 2.3151. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3352. 

 For cases dealing with establishing the reliability 
of particular informants providing information 
used to supply probable cause for a search or an 
arrest, see sec. 1.334. 

6.13522  Police officer acting in 
official capacity 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

6.136  Propriety of considering 
unconstitutionally obtained 
evidence in determining 
sufficiency of complaint to 
establish probable cause 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 23, sec. 2.336. 

 For cases dealing with the exclusion of 
unconstitutionally obtained evidence in 
determining whether probable cause for an arrest 
or a search exists, see secs. 1.316 and 1.326. 

6.137  Negating statutory exceptions to 
liability for offense 

6.138  Comparison of probable cause 
showing necessary for complaint 
with probable cause in other 
contexts 

 For cases dealing with the sufficiency of the 
showing of probable cause with respect to a 
particular offense, see that offense in chapters 32 to 
39. 

6.1381  Probable cause required to 
support issuance of complaint 
is less than that needed to bind 
defendant over for trial 

 For cases dealing with this subject, see sec. 
6.4422. 

6.139  Other matters relating to showing 
of probable cause 

6.1391  Need not recite facts justifying 
underlying search giving rise to 
criminal charge 

 For cases dealing with this subject, see sec. 
6.1995. 

6.1392  Effect of failure to allege 
probable cause in complaint 

 For cases dealing with this subject, see sec. 
6.1952. 

6.1393  Complaint may be based upon 
circumstantial evidence 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

6.1394  Attaching documents (e.g., 
police reports) to complaint to 
provide probable cause 

 For cases dealing with this subject, see sec. 
6.1985. 

6.1395  Appellate review of sufficiency 
of complaint to establish 
probable cause 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶20. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶14. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶9. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶15. 

6.1396  Sufficiency of complaint to 
show "who" is being charged 

6.13961  In general 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶8-18. 
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6.13962  Identifying person being 
charged solely by his DNA 
profile is sufficient: in 
general 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶29-34. 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶8-18. 

6.13963  Identifying person being 
charged solely by his DNA 
profile is sufficient:  fact 
that complaint uses RFLP-
DNA analysis and 
defendant ultimately 
identified using PCR-DNA 
analysis makes no 
difference 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶29-34. 

6.13964  There is no absolute 
requirement that person's 
name appear in complaint 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶13. 

6.14  Sufficiency Of Complaint To Charge 
Offense And To Inform Accused Of 
Nature Of Accusation 

6.141  In general 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 21, sec. 2.321. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 6-1, sec. 6.141. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 35, sec. 2.3321. 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 182, sec. 12.7812. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 21, sec. 2.321. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 30-3, sec. 30.911. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 6-3, sec. 6.143. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 36, sec. 2.3321. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 23, sec. 2.341. 

 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 
(Ct. App. 1980): 1980 Term, p. 23, sec. 2.34. 

 For cases dealing with the constitutional right to 
be informed of the nature and cause of the 
accusation, see sec. 30.91. 

6.142  Alleging time of offense 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 6-2, sec. 6.143. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 21, sec. 2.322. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶17, 27-37. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. R.A.R., 148 Wis. 2d 408, 435 N.W.2d 315 
(Ct. App. 1988): 1988 Term, p. 6-1, sec. 6.142. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 6-3, sec. 6.143. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 23, sec. 2.342. 

 For cases dealing with the sufficiency of the 
allegation in the information as to the time of the 
offense, see sec. 6.5421. 
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 For cases dealing with instructing the jury on the 
time of the offense, see sec. 8.5394. 

6.143  Alleging place of offense 

6.1431  In general 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 For cases dealing with the sufficiency of the 
allegation in the information as to the location of 
the offense, see sec. 6.5422. 

6.1432  Crime involving failure to act is 
committed at place where act is 
required to be performed 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

6.144  Alleging elements of offense 

6.1441  In general 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 For cases dealing with sufficiency of an 
information to allege the elements of the offense, 
see sec. 6.5431. 

6.1442  Incorporation of elements 
through citation to statute 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 33-4, sec. 33.2221. 

 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 204, sec. 12.7922. 

 For cases dealing with the incorporation of 
elements through citation in the information to the 
statute creating the charged offense, see sec. 6.5432. 

6.1443  When word used to charge 
offense renders complaint too 
vague to give required notice of 
charge 

 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411. 

6.1444  Penalty enhancer is not 
necessarily element of offense 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 For cases dealing generally with the effect of a 
penalty enhancer on the substantive offense, i.e., 
whether penalty enhancer becomes element of 
offense that must be proved at trial beyond a 
reasonable doubt, see sec. 31.611. 

6.1445  Effect of failure to allege 
elements of offense 

 For cases dealing with this subject, see sec. 
12.1254. 

6.145  Negating statutory exceptions to 
liability for offense 

 State v. Townsend, 107 Wis. 2d 24, 318 N.W.2d 
361 (1982): 1981 Term, p. 167, sec. 12.613. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 160, sec. 12.521. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 161, sec. 12.521. 

6.146  Effect of reference to wrong or 
nonexistent statutory subsection 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 6-1, sec. 
6.141. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 43, sec. 2.342. 

 For cases dealing with the effect of reference in 
the information to a wrong or nonexistent 
statutory subsection, see sec. 6.544. 

6.147  Sufficiency to charge particular 
offense 

 For cases dealing with the sufficiency of the 
complaint to charge a particular offense, see that 
offense in chapters 32 to 39. 
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6.148  When complaint charges defendant 
with multiple counts based on 
multiple acts violating same 
criminal statute, it should tie 
specific act to each count charged 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶10. 

6.149  Other matters 

6.1491  Remedy when charging 
document mischaracterizes 
degree of offense,  e.g., when it 
designates crime charged as 
felony when it is actually 
misdemeanor 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶1. 

6.15  Joinder Of Defendants In Same 
Complaint 

6.151  In general 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 6-1, sec. 6.151. 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 14, sec. 2.32. 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 12, sec. 2.32. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, 
sec. 6.9414. 

 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 
(Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121. 

6.152  Severance of defendants 

 For cases dealing with this subject, see sec. 6.93. 

6.153  Consolidation of charges against 
different defendants 

 For cases dealing with this subject, see sec. 6.921. 

6.154  Improper joinder can be harmless 
error 

 United States v. Lane, 106 S. Ct. 725 (1986): 1985 
Term, p. 26, sec. 2.351. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

6.16  Joinder Of Offenses In Same 
Complaint 

6.161  In general 

 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 
(1993): 1992 Term, p. 6-1, sec. 6.161. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 35, sec. 3.32. 

 Francis v. State, 86 Wis. 2d 554, 273 N.W.2d 310 
(1979): 1978 Term, p. 14, sec. 2.33. 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶12-22. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 6-2, sec. 6.161. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 44, sec. 2.361. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 24, sec. 2.36. 

6.162  Severance of offenses 

 For cases dealing with this subject, see sec. 6.94. 

6.163  Consolidation of charges against 
single defendant 

 For cases dealing with this subject, see sec. 6.922. 

6.164  Harmless error 

6.1641  Improper joinder can be 
harmless error 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 6-2, sec. 6.163. 
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 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 45, sec. 2.362. 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶21. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 6-3, sec. 6.163. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 44, sec. 2.361. 

6.1642  Test for harmless error 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶21. 

6.1643  Determining whether improper 
joinder is or is not harmless 
error under particular 
circumstances 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶22. 

6.165  Joinder of civil forfeiture counts 
with criminal counts 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 6-2, sec. 6.163. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 6-3, sec. 6.163. 

6.166  Waiver of claim of prejudicial 
joinder 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 6-29, sec. 6.9421. 

 For cases dealing with waiver of the right to 
severance of offenses, see sec. 6.943. 

6.167  "Retroactive misjoinder": effect of 
reversal on appeal on one count on 
remaining counts 

 For cases dealing with this subject, see sec. 
11.9241. 

6.168  Federal decisions on joinder 
persuasive 

 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 
111 (Ct. App. 1996): 1996 Term, p. 6-1, sec. 6.165. 

6.169  Appellate review of question of 
joinder 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

6.17  Multiplicity And Duplicity In 
Complaint 

6.171  Multiplicity (charging single 
offense in more than one count): 
general principles 

6.1711  Two-part test for determining 
multiplicity 

6.17111  In general 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶16. 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶34-46. 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶52, 59. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37. 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶14-19. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 
329 (1998): 1997 Term, p. 35-10, sec. 35.4221. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3223. 

 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 
(1992): 1992 Term, p. 33-10, sec. 33.7111. 

 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 
(1992): 1991 Term, p. 29-1, sec. 29.21. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 33-3, sec. 33.2151. 
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 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 
(1985): 1985 Term, p. 183, sec. 12.531. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 196, sec. 12.611. 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 182, sec. 12.7812. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 136, sec. 12.5151. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 144, sec. 11.271. 

 State v. Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 
(1980): 1979 Term, p. 145, sec. 11.313. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶5. 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶6-8, 15. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶36. 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶8, 13. 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶15-18. 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶7. 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶7-10. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶43-44, 52. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶28-
29. 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶5. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-
16. 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶7. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶32-45. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶30. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶6-8. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶4-11. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25. sec. 31.793. 

 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 
(Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 
476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 
38.6231. 

 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 
(Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221. 

 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 
197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222. 
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 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111. 

 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 
660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, 
sec. 33.2141. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 29-2, sec. 29.21. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 33-3, sec. 
33.2151. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 6-3, sec. 6.171. 

 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 
(Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211. 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221. 

 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 
(Ct. App. 1987): 1987 Term, p. 6-4, sec. 6.171. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.284. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 26, sec. 2.371. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.561. 

 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 
(Ct. App. 1979): 1978 Term, p. 15, sec. 2.34. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 15, sec. 2.34. 

 For cases dealing with statutory and 
constitutional limitations on the number of charges 
that may be brought, see secs. 29.21 and 31.411. 

 For cases dealing generally with determining the 
appropriate unit of prosecution, see sec. 31.73. 

6.17112  Only first part of 
multiplicity test implicates 
double jeopardy 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶54. 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶16. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶44. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶29. 

6.1712  First part of test:  Are charged 
offenses identical in law and in 
fact? 

6.17121  In general 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶5-6. 

6.1713  Second pat of test:  Did 
legislature intend to authorize 
multiple punishments? 

6.17131  In general 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶5, 7-21. 

6.17132  When legislature describes 
prohibition on possession 
of item by describing the 
items in the singular and 
modifying them by the 
term "any," that is 
indication that legislature 
intends prosecution for 
each item possessed 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶64. 
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6.17133  Wis. Stat. § 939.66 does not 
indicate legislative intent 
to prohibit multiple 
convictions and 
punishments for multiple 
offenses in situations 
described in its 
subsections, when multiple 
offenses are alleged in 
charging document 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶12. 

6.1714  Multiplicity challenge based on 
evidence adduced at trial 

6.17141  In general 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

6.17142  State not required to 
anticipate challenge and to 
produce sufficient 
evidence to defeat it during 
presentation of its case to 
jury 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶42-43. 

6.17143  Court may allow state to 
produce additional 
evidence on issue when 
multiplicity challenge 
raised at trial 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶37. 

6.1715  Waiver of multiplicity 
challenge 

6.17151  In general 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶4. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶39-44. 

6.17152  By failure to raise 
multiplicity claim at trial 
before case is submitted to 
jury when basis for claim 
is evidence state adduced 
at trial 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶39-44. 

6.17153  By entry of guilty plea 

 For cases dealing with this subject, see sec. 
7.3236. 

6.1716  Appellate review of 
multiplicity issue 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶15. 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶52. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶5. 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶17. 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶6. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶43. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶32. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶37. 

6.1717  Other and related matters 

6.17171  Determining appropriate 
unit of prosecution 

 For cases dealing with this subject, see sec. 31.73. 

6.17172  No need to remand for 
resentencing when 
improper multiple charges 
have resulted in concurrent 
sentences 
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 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.561. 

6.17173  When defendant contends 
two charges are 
multiplicitous, acquittal on 
one of them renders issue 
moot 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-3, sec. 6.1713. 

6.17174  Multiplicity issue is for 
judge, not jury, to decide 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶35. 

6.17175  Burden of proof on 
multiplicity issue 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶38. 

6.172  Multiplicity (charging single 
offense in more than one count):  
particular situations 

6.1721  Particular situations 

6.17211  Charging multiple counts 
of sexual assault based on 
single act that violates 
multiple sections of sexual 
assault statute 

 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222. 

6.17212  Charging multiple counts 
for separate forms or acts 
of sexual contact or 
intercourse during single 
assautive episode or 
transaction 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶31-
35. 

 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 33-9, sec. 33.2191. 

6.17213  Charging attempted 
murder and injury by 
conduct regardless of life 
based on same act or acts 

 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 
197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222. 

6.17214  Charging burglary/battery 
and intermediate battery 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

6.17215  Charging multiple counts 
of issuance of worthless 
check during fifteen-day 
period based on groups of 
checks having a total value 
of more than $1,000 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

6.17216  Charging both homicide by 
intoxicated use of a vehicle 
and homicide by negligent 
operation of a vehicle as a 
result of the death of a 
single victim 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714. 

6.17217  Charging multiple counts 
of bail jumping based on 
failure to comply, in two 
cases, with condition of 
single bond that covered 
both cases (e.g. failure to 
appear at preliminary 
hearings in two cases when 
preliminary hearings were 
scheduled for same time 
and requirement of 
appearance at hearings was 
contained in single bond 
that covered both cases) 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶1-20. 
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6.17218  Charging multiple counts 
of bail jumping based on 
multiple violations of 
single bond at same time 
and place 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶29. 

 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 
329 (1998): 1997 Term, p. 35-10, sec. 35.4221. 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶9. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

6.17219  Charging multiple counts 
of bail jumping based on 
single act violating same 
condition in multiple 
bonds 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶12. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

6.1722  Particular situations (cont'd) 

6.17221  Charging both second-
degree reckless homicide 
and homicide by 
intoxicated use of a vehicle 
where defendant's criminal 
conduct resulted in death 
of one person 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

6.17222  Charging multiple counts 
of second-degree reckless 
endangerment arising out 
of one episode of reckless 
driving 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

6.17223  Charging both child 
enticement and attempted 
child exploitation 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 18-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

6.17224  Charging multiple counts 
of perjury based on 
separate and distinct false 
declarations in testimony 
that are all related and 
arise out of the same 
transaction or subject 
matter 

 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 
(Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121. 

6.17225  Charging two inchoate 
crimes (e.g., conspiracy and 
attempt) which both have 
the same completed crime 
as their objective 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶14-19. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

6.17226  Charging multiple counts 
of sexual assault of a child 
based on different 
touchings of breasts within 
relatively short period of 
time 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 35-17, sec. 
25.25971. 

6.17227  Charging multiple 
homicides as result of 
single act of drunk driving 
resulting in deaths of 
multiple victims 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶29. 
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6.17228  Charging multiple counts 
of obscenity for sale of 
multiple obscene 
magazines in one 
transaction 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶29. 

6.17229  Charging multiple counts 
of theft by fraud based on 
multiple fraudulent 
invoices submitted by 
defendant 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶27-
47. 

6.1723  Particular situations (cont'd) 

6.17231  Charging multiple counts 
of theft each based on 
different firearm taken 
during single act of taking, 
i.e., single episode of theft 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶4-17. 

6.17232  Prosecution and 
punishment for operating 
while under the influence 
of an intoxicant, sixth 
offense, and causing injury 
to another person while 
operating while under the 
influence of an intoxicant 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶1-31. 

6.17233  Prosecution and 
punishment for operating 
while having a prohibited 
alcohol concentration, sixth 
offense, and causing injury 
to another person while 
operating while having a 
prohibited alcohol 
concentration 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶1-31. 

6.17234  Charging multiple counts 
of possession of child 
pornography each based on 
separate and distinct 
pornographic image on 
computer disk 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶50-68. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶42-56. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶32-45. 

6.17235  Charging carjacking based 
on initial taking of vehicle, 
and operating without 
owner's consent based on 
later operation of same 
vehicle 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-
11. 

6.17236  Charging battery under 
Wis. Stat. § 940.19 and 
battery (special 
circumstances) under Wis. 
Stat. § 940.20 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶47-110. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-
20. 

6.17237  Charging aggravated 
battery and first-degree 
recklessly endangering 
safety based on the same 
act 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶1-18. 
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6.17238  Charging burglary with 
intent to steal with a 
dangerous weapon in 
violation of Wis. Stat. § 
943.10(2)(a) and burglary 
with intent to steal while 
committing a battery upon 
person lawfully in 
burglarized enclosure in 
violation of Wis. Stat. § 
943.10(2)(d) 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶1-25. 

6.17239  Charging multiple counts 
of conspiracy based on 
single conspiracy that has 
as its object commission of 
multiple crimes 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶1-11. 

6.1724  Particular situations (cont'd) 

6.17241  Charging multiple counts 
of witness intimidation 
based on each individual 
act of intimidation 

 For cases dealing with this subject, see sec. 
33.6161. 

6.17242  Charging multiple counts 
of first-degree reckless 
injury based on separate 
blows struck and injuries 
inflicted 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶46-51. 

6.17243  Charging multiple counts 
of violation of Wis. Stat. § 
29.951 (resisting warden) 
for acts that occurred 
during one encounter with 
warden 

 For cases dealing with this subject, see sec. 
38.95311. 

6.17244  Charging multiple counts 
of child enticement when 
there is one enticement but 
multiple counts are based 
on each different act that 
the defendant intended to 
commit 

 State v. Church, 2000 WI 90, 236 Wis. 2d 755, 613 
N.W.2d 848: 1999 Term, p. 6-2, sec. 6.17121. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

6.17245  Charging first-degree 
reckless homicide by 
delivery of controlled 
substance and contributing 
to delinquency of child 
with death as consequence 
based on same act 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶4-21. 

6.173  Duplicity (charging more than one 
offense in single count) 

6.1731  General Principles 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Lomagro, 113 Wis. 2d 582, 335 N.W.2d 583 
(1983): 1982 Term, p. 38, sec. 2.372. 

 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 
(1982): 1982 Term, p. 75, sec. 4.681. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 58, sec. 4.62. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 25, sec. 2.652. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶22-26. 
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 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 38, sec. 2.372. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 24, sec. 2.372. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 27, sec. 2.67. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 21, sec. 2.352. 

 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 
(Ct. App. 1979): 1978 Term, p. 15, sec. 2.34. 

6.1732  Particular situations 

6.17321  Charging in disjunctive the 
alternative ways of 
committing the offense of 
embezzlement 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

6.17322  Charging multiple acts of 
sexual assault in single 
count 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶21-26. 

6.17323  Charging both attempt to 
entice child and completed 
child enticement in single 
count 

 For cases dealing with this subject, see sec. 
38.64742. 

6.1733  When separate criminal 
offenses of same type occur 
during one continuous criminal 
transaction, prosecutor may 
join these acts in single count 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

6.1734  Waiver of objection to 
duplicity by failure to object to 
complaint on duplicity grounds 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

6.1735  Duplicity problem may be 
cured by jury instruction 
requiring jurors to agree on 
offense defendant committed 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶21-26. 

6.1736  Remedy for duplicitous charge 

6.17361  Proper remedy is not 
dismissal of complaint, but 
rather requiring state to 
elect which charge it will 
pursue at trial or to 
separate the acts into 
separate counts 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶13, 15, 22. 

6.17362  Duplicity problem may be 
cured by jury instruction 
requiring jurors to agree on 
offense defendant 
committed 

 For cases dealing with this subject, see sec. 
6.1725. 

6.18  Challenging The Complaint 

6.181  Time for challenge 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 43, sec. 2.382. 

6.182  Mode of challenge 
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6.1821  Pretrial motion 

6.1822  Habeas corpus 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 6-5, 
sec. 6.1811. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 48, 
sec. 2.5821. 

 State ex rel. Wohlfahrt v. Bodette, 95 Wis. 2d 130, 
289 N.W.2d 366 (Ct. App. 1980): 1979 Term, p. 167, 
sec. 12.211. 

6.1823  Other 

6.183  Waiver of challenge 

6.1831  In general 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 23, sec. 2.38. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 43, sec. 2.382. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 25, sec. 2.383. 

 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 
(Ct. App. 1980): 1980 Term, p. 107, sec. 9.131. 

6.1832  Waiver of objection to 
duplicity by failure to object to 
complaint on duplicity grounds 

 For cases dealing with this subject, see sec. 
6.1724. 

6.184  Other matters 

6.1841  Challenge to complaint not 
rendered moot or immaterial 
by conviction 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-1, sec. 6.1321. 

 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 
(Ct. App. 1989): 1989 Term, p. 6-1, sec. 6.191. 

6.19  Other Matters 

6.191  Delay in charging 

6.1911  In general 

 For cases dealing with this subject, see sec. 
22.312. 

6.1912  For particular purposes 

6.19121  To prejudice defense 

 For cases dealing with this subject, see sec. 
22.312. 

6.19122  To avoid juvenile court 
jurisdiction 

 For cases dealing with this subject, see secs. 
42.42 and 42.92. 

6.192  Prosecutorial discretion in deciding 
to charge or selecting charge 

 For cases dealing with this subject, see secs. 
12.42 and 12.43. 

6.193  Charging party to a crime 

 For cases dealing with this subject, see sec. 31.25. 

6.194  Charging in the disjunctive 

 For cases dealing with duplicity in the 
complaint, see sec. 6.172. 

6.195  Effect of defects in complaint 

6.1951  Failure to charge offense 

 For cases dealing with this subject, see sec. 
12.1254. 

6.1952  Failure to establish probable 
cause 

6.19521  In general 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 14, sec. 2.311. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231. 
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 State ex rel. Brockway v. Milwaukee County Circuit 
Court, 105 Wis. 2d 341, 313 N.W.2d 845 (Ct. App. 
1981): 1981 Term, p. 25, sec. 2.3931. 

 For cases dealing with the requirement that 
probable cause be shown in the complaint, see sec. 
6.131. 

6.19522  Failure to establish 
probable cause deprives 
court of personal 
jurisdiction 

 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 
804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶9. 

6.1953  Reference to wrong or 
nonexistent statutory 
subsection 

 For cases dealing with this subject, see sec. 6.146. 

6.196  Amendment of complaint 

6.1961  In general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶17. 

 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 
(1995): 1994 Term, p. 6-17, sec. 6.561. 

 State v. Peterson, 104 Wis. 2d 616, 312 N.W.2d 784 
(1981): 1981 Term, p. 170, sec. 12.7612. 

 In Interest of Tawanna H., 223 Wis. 2d 572, 590 
N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, 
sec. 42.6412. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 6-1, sec. 6.1921. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 44, sec. 2.392. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 39, sec. 2.395. 

 State v. Peterson, 102 Wis. 2d 227, 306 N.W.2d 263 
(Ct. App. 1981): 1980 Term, p. 142, sec. 12.7612. 

 For cases dealing with the amendment of the 
information, see sec. 6.56. 

6.1962  To allege repeater status 

 For cases dealing with this subject, see sec. 
31.6243. 

6.1963  At trial, to conform to proof 

 In Interest of Tawanna H., 223 Wis. 2d 572, 590 
N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, 
sec. 42.6412. 

 For cases dealing with the amendment of the 
information at trial to conform to proof, see sec. 
6.563. 

6.197  Relationship of allegations of 
complaint to proof at trial 

6.1971  No need to prove every 
alternative alleged in charging 
document 

 For cases dealing with this subject, see sec. 
19.511. 

6.1972  No need to prove precise facts 
alleged in charging document 

 For cases dealing with this subject, see sec. 
19.512. 

6.1973  Surplus allegations may be 
disregarded 

 For cases dealing with this subject, see sec. 
19.513. 

6.1974  Proof at trial need not be 
limited to allegations of 
complaint 

 For cases dealing with this subject, see sec. 
19.514. 

6.198  Other matters 

6.1981  Waiver of objection to 
complaint 

 For cases dealing with this subject, see sec. 6.183. 

6.1982  Need to submit complaint 
containing intercepted 
communications to court under 
seal 
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 For cases dealing with this subject, see sec. 
5.11312. 

6.1983  Effect of failure to submit 
complaint containing 
intercepted communications to 
court under seal 

 For cases dealing with this subject, see sec. 
5.11313. 

6.1984  Propriety of joining criminal 
counts and civil forfeiture 
counts in criminal complaint 

 For cases dealing with this subject, see sec. 6.165. 

6.1985  Attaching documents (e.g., 
police reports) to complaint to 
provide probable cause or to 
meet other requirements for 
valid and sufficient complaint 

6.19851  Propriety of in general 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

6.19852  No need to use 
"incorporated by reference" 
or other magic words in 
complaint to allow use and 
consideration of attached 
document 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

6.19853  Sufficiency of non-
eyewitness complainant's 
attestation to truthfulness 
and reliability of attached 
document 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

6.1986  Disciplinary rule requiring 
prosecutor to refrain from 
prosecuting charge that 
prosecutor knows is not 
supported by probable cause 

6.19861  Rule requires actual 
knowledge, not simply 
reason to know, that charge 
is not supported by 
probable cause 

 For cases dealing with this subject, see sec. 
12.42821. 

6.1987  Remedy when charging 
document mischaracterizes 
degree of offense,  e.g., when it 
designates crime charged as 
felony when it is actually 
misdemeanor 

 For cases dealing with this subject, see sec. 
6.1491. 

6.199  Other matters (cont'd) 

6.1991  Appellate review of sufficiency 
of complaint 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶11. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶26. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶4. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶95. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 
(Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 
772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231. 
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 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121. 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 6-2, sec. 6.1321. 

6.1992  Sending complaint into jury 
room during deliberations 

 For cases dealing with this subject, see sec. 8.625. 

6.1993  Dismissal of complaint by 
prosecutor 

6.19931  Prosecutor's discretion to 
dismiss complaint 

 For cases dealing with this subject, see sec. 12.44. 

6.19932  Right of prosecutor to 
dismiss charges issued by 
judge at conclusion of John 
Doe hearing 

 For cases dealing with this subject, see sec. 
12.442. 

6.1994  Use of document other than 
long form criminal complaint 
to charge criminal offense 

6.19941  Use of uniform traffic 
citation to charge traffic 
crimes 

 For cases dealing with this subject, see sec. 
37.131. 

6.19942  Use of police reports to 
charge misdemeanors 

 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 
(Ct. App. 1980): 1979 Term, p. 22, sec. 2.365. 

6.1995  No need to allege facts 
justifying search and seizure 
giving rise to criminal charge 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 36, sec. 2.3322. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3322. 

6.1996  Challenge to complaint not 
rendered moot or immaterial 
by conviction 

 For cases dealing with this subject, see sec. 
6.1841. 

6.1997  Need to submit portions of 
complaint containing 
intercepted communications to 
court at time of filing to permit 
court to seal them 

 For cases dealing with this subject, see sec. 
5.11312. 

6.1998  Reissuance of complaint 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 25, sec. 2.394. 

 For cases dealing with the reissuance of a 
complaint after dismissal at the preliminary 
examination, see sec. 6.472. 

6.1999  Use of legally intercepted 
communications in criminal 
complaint 

 For cases dealing with this subject, see sec. 
5.11311. 

6.2  Securing Defendant's Presence 

6.21  By Arrest 

 For cases dealing with this subject, see chapter 1. 

6.22  By Summons 

6.23  By Citation (In Misdemeanor Case) 

6.231  In general 

6.232  Requirement of reasonable 
grounds 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶30. 

6.24  By Interstate Detainer 

6.241  Procedures under Interstate 
Agreement on Detainers (IAD) in 
general 
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 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶17-19. 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶9. 

 State ex rel. Pharm v. Bartow, 2005 WI App 215, 
287 Wis. 2d 663, 706 N.W.2d 693, at ¶14. 

6.242  Lodging detainer 

6.2421  What constitutes detainer 

6.24211  In general 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶9. 

 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 
661 N.W.2d 466, at ¶3. 

 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 
397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶5. 

 State ex rel. Kerr v. McCaughtry, 183 Wis. 2d 54, 
515 N.W.2d 276 (Ct. App. 1994): 1993 Term, p. 6-5, 
sec. 6.233. 

6.24212  Writ of habeas corpus ad 
prosequendum is not 
detainer and therefore does 
not trigger IAD and its 
protections 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶12, 14-15. 

6.24213  Does Wisconsin arrest 
warrant indicating that 
nationwide extradition 
would be used if defendant 
was arrested outside of 
state constitute detainer? 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶11. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶2, 20. 

6.24214  Does entry of nationwide 
arrest warrant into NCIC 
constitute detainer? 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶13. 

6.24215  Detainer exists when, upon 
inquiry from non-
Wisconsin prison 
confining defendant, 
employee of Wisconsin 
sheriff's department 
confirms existence of 
Wisconsin criminal 
complaint and nationwide 
arrest warrant and then 
faxes warrant and 
complaint to prison with 
request for notification of 
defendant's release 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶1-19. 

6.24216  Determination whether 
particular document 
constitutes detainer is 
question of law that 
appellate court determines 
independently of circuit 
court 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶8. 

6.2422  Sufficiency of documentation 

 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 
(Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233. 

6.2423  Propriety of lodging successive 
detainer requests 

 State ex rel. Kerr v. McCaughtry, 183 Wis. 2d 54, 
515 N.W.2d 276 (Ct. App. 1994): 1993 Term, p. 6-5, 
sec. 6.233. 

 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 
(Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233. 
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6.2424  When previous, identical 
detainer proceeding has been 
dismissed, requesting state 
cannot reuse documents from 
first proceeding to initiate 
second proceeding to obtain 
defendant's transfer; new 
documents, approved by judge 
in requesting state, must be 
issued 

 State ex rel. Kerr v. McCaughtry, 183 Wis. 2d 54, 
515 N.W.2d 276 (Ct. App. 1994): 1993 Term, p. 6-5, 
sec. 6.233. 

6.243  Requirement of pre-transfer 
hearing 

6.2431  In general 

 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, 
p. 20, sec. 2.231. 

6.2432  Requirement that hearing be 
held within thirty days 

 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 
(Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233. 

 State v. Sykes, 91 Wis. 2d 436, 283 N.W.2d 446 
(Ct. App. 1979): 1979 Term, p. 19, sec. 2.221. 

6.2433  Remedy for failure to hold 
hearing 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 41, sec. 2.2311. 

 State v. Sykes, 91 Wis. 2d 436, 283 N.W.2d 446 
(Ct. App. 1979): 1979 Term, p. 19, sec. 2.221. 

6.244  Requirement of trial within 
specified time 

6.2441  In general 

 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, 
p. 6-4, sec. 6.2332. 

 Fex v. Michigan, 113 S. Ct. 1085 (1993): 1992 
Term, p. 6-2, sec. 6.2312. 

 Carchman v. Nash, 105 S. Ct. 3401 (1985): 1984 
Term, p. 39, sec. 2.2312. 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶9. 

 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 
661 N.W.2d 466, at ¶3. 

 State v. Grzelak, 215 Wis. 2d 577, 573 N.W.2d 538 
(Ct. App. 1997): 1997 Term, p. 6-7, sec. 6.2314. 

 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 
695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312. 

 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 
(Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311. 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 6-3, sec. 6.2342. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 42, sec. 2.232. 

 State v. Braunsdorf, 92 Wis. 2d 849, 286 N.W.2d 14 
(Ct. App. 1979): 1979 Term, p. 19, sec. 2.222. 

6.2442  Sufficiency of request for final 
disposition that triggers 
requirement of trial within 
specified time 

6.24421  In general 

 United States v. Mauro, 98 S. Ct. 1834 (1978): 1977 
Term, p. 32, sec. 3.912. 

 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 
695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312. 

6.24422  Prisoner must strictly 
comply with requirements 
of Interstate Agreement on 
Detainers 

 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 
695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312. 

6.2443  Determining date by which 
trial must be held 

6.24431  Determining whether time 
period under article III or 
under article IV applies 
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 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 
(Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311. 

6.24432  Time for trial begins 
running on date 
demanding state receives 
request for final deposition 

 Fex v. Michigan, 113 S. Ct. 1085 (1993): 1992 
Term, p. 6-2, sec. 6.2312. 

 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 
(Ct. App. 1995): 1994 Term, p. 6-3, sec. 6.2313. 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 6-3, sec. 6.2342. 

6.2444  Withdrawal of detainer, so as to 
obviate requirement of trial 
within specified time 

6.24441  In general 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶1-22. 

6.24442  Once detainer is filed, its 
withdrawal does not 
obviate requirement unless 
underlying charge is 
dismissed 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶1-22. 

6.2445  Excluded time periods 

6.24451  Time while case on appeal 
after trial court has granted 
stay pending appeal 

 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 
(Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311. 

6.2446  Grant of continuance 

 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 
(Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311. 

6.2447  Waiver of requirement or right 
to relief based on its violation 

6.24471  In general 

 United States v. Mauro, 98 S. Ct. 1834 (1978): 1977 
Term, p. 32, sec. 3.912. 

 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 
661 N.W.2d 466, at ¶1-14. 

 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 
397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶7. 

 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 
(Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 42, sec. 2.232. 

6.24472  By agreeing to trial date 
outside 180-day limit 

 For cases dealing with this subject, see sec. 
6.2448. 

6.24473  By affirmatively stating on 
the record that he is not 
requesting speedy trial 

 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 
661 N.W.2d 466, at ¶9, 14. 

6.24474  By discharging attorney 
shortly before scheduled 
trial 

 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 
661 N.W.2d 466, at ¶1. 

6.24475  By pleading guilty or no 
contest to charge(s) 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶6. 

6.2448  Defendant's or defense 
counsel's agreement to trial 
date outside time period 
required by Interstate 
Agreement on Detainers bars 
defendant from seeking 
dismissal because trial did not 
occur within that period 

6.24481  In general 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, 
p. 6-4, sec. 6.2332. 

 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 
661 N.W.2d 466, at ¶9-14. 

http://www.law.cornell.edu/supct/search/display.html?terms=fex%20v.%20michigan&url=/supct/html/91-7873.ZS.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=37309�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=37309�
http://www.wicourts.gov/html/ca/02/02-0851.htm�
http://www.wicourts.gov/html/ca/00/00-0603.htm�
http://www.wicourts.gov/html/ca/02/02-0851.htm�
http://www.wicourts.gov/html/ca/02/02-0851.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=37309�
http://supct.law.cornell.edu/supct/html/6-11612.ZS.html�
http://supct.law.cornell.edu/supct/html/98-1299.ZO.html�
http://www.wicourts.gov/html/ca/02/02-0851.htm�


6-26 

6.24482  Defense counsel may 
agree, on behalf of 
defendant, to trial outside 
required time period, and 
thus waive defendant's 
right to trial within 
required time period; 
personal agreement or 
waiver by defendant is not 
required 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

6.2449  Other matters 

6.24491  Requirement not 
applicable to detainers 
based on probation-
violation charges 

 Carchman v. Nash, 105 S. Ct. 3401 (1985): 1984 
Term, p. 39, sec. 2.2312. 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶29. 

 State ex rel. Pharm v. Bartow, 2005 WI App 215, 
287 Wis. 2d 663, 706 N.W.2d 693, at ¶18-20. 

6.24492  Cognizability in federal 
habeas corpus proceeding 
of failure to comply with 
time limitation on holding 
trial 

 For cases dealing with this subject, see sec. 
10.61386. 

6.24493  Time limitation does not 
apply to detainer requests 
where prisoner has already 
been convicted but not 
sentenced 

 State v. Grzelak, 215 Wis. 2d 577, 573 N.W.2d 538 
(Ct. App. 1997): 1997 Term, p. 6-7, sec. 6.2314. 

6.24494  Service of writ of habeas 
corpus ad prosequendum 
does not trigger time 
requirements 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

6.24495  Defendant's right to 
dismissal with prejudice 
for failure to hold trial 
within required time does 
not require defendant to 
make showing of prejudice 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶21. 

6.245  Applicability of provisions of 
extradition act 

6.2451  Requirements of extradition act 
apply to state-initiated transfer 

 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, 
p. 20, sec. 2.231. 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶19. 

6.2452  Prisoner who initiates transfer 
must waive extradition, thereby 
rendering provisions of 
extradition act inapplicable 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶20. 

6.246  Propriety of lodging successive 
detainer requests 

 For cases dealing with this subject, see sec. 
6.2323. 

6.247  Anti-shuttling prohibition 

6.2471  In general 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

6.2472  Nature of right created by 
prohibition: fundamental, 
constitutional, or statutory? 

 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 
397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶6-8. 

6.2473  Service of writ of habeas 
corpus ad prosequendum does 
not trigger anti-shuttling 
provision 
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 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

6.2474  Waiver of prohibition 

6.24741  No need for knowing and 
intentional relinquishment 
of right to enforce 
prohibition 

 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 
397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶8. 

6.24742  By requesting treatment 
inconsistent with 
prohibition 

 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 
397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶8-9. 

6.2475  Effect of violation of anti-
shuttling prohibition: dismissal 
of charge required 

 Alabama v. Bozeman, 121 S. Ct. 2079 (2001), 2000 
Term USSC-24. 

6.248  Appellate review of violations of 
Interstate Agreement on Detainers 

6.2481  In general 

 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 
397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶4. 

6.2482  Standard of appellate review 

 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 
844, 722 N.W.2d 753, at ¶9. 

6.249  Other matters 

6.2491  Nature of interstate agreement 
on detainers, and of rights 
conferred by agreement, in 
general 

6.24911  Nature of interstate 
agreement on detainers in 
general 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶14-15. 

 State ex rel. Pharm v. Bartow, 2005 WI App 215, 
287 Wis. 2d 663, 706 N.W.2d 693, at ¶13. 

6.24912  Nature of rights conferred 
by interstate agreement on 
detainers in general 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶24. 

 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 
397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶8. 

6.2492  Purpose and function of 
interstate agreement on 
detainers in general 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶16. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶10-11, 18-19. 

6.2493  Waiver of rights provided by 
Interstate Agreement on 
Detainers 

6.24931  In general 

 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 
844, 722 N.W.2d 753, at ¶17. 

6.24932  Of requirement of trial 
within specified time 

 For cases dealing with this subject, see sec. 
6.2347. 

6.2494  Remedy of dismissal for 
violation of Interstate 
Agreement on Detainers (IAD) 

6.24941  In general 

 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 
844, 722 N.W.2d 753, at ¶12. 

6.24942  Not required when other 
state violates IAD 

 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 
844, 722 N.W.2d 753, at ¶1-19. 

6.24943  Defendant's right to 
dismissal with prejudice 
for failure to hold trial 
within required time does 
not require defendant to 
make showing of prejudice 
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 For cases dealing with this subject, see sec. 
6.24495. 

6.2495  Interpreting provisions of 
interstate agreement on 
detainers 

6.24951  Federal and state decisions 
construing interstate 
agreement on detainers 
accorded considerable 
weight in interpreting 
Wisconsin detainer 
provisions 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶8. 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 6-3, sec. 6.2342. 

6.24952  In interpretation of 
interstate agreement on 
detainers, federal decisions 
trump state decisions 
because interstate 
agreement on detainers is 
federal compact subject to 
federal interpretation 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶8. 

6.24953  State law does not drive 
interpretation of IAD, 
which is federal compact 
subject to federal 
construction 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶26. 

6.24954  To accord consistency with 
IAD interpretations of 
federal and other state 
courts, Wisconsin court 
may employ federal rules 
of construction in 
interpreting it 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶15. 

6.24955  Interstate agreement on 
detainers is remedial 
statute that is construed 
liberally in favor of 
prisoner 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶8. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶7. 

6.24956  Object of interpretation of 
interstate agreement on 
detainers is to provide 
uniformity and consistency 
in its interpretation 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶19. 

6.2496  Service of writ of habeas 
corpus ad prosequendum does 
not trigger IAD and its 
protections 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

6.2497  State may use writ of habeas 
corpus ad prosequendum 
instead of Interstate Agreement 
on Detainers to secure 
defendant's presence in state 
for trial 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

6.2498  Scope of application of 
interstate agreement of 
detainers, and of rights and 
procedures created by and 
under it 

6.24981  Does not apply to 
probationer or parolee who 
is sought by requesting 
state because of probation 
or parole violation 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶29-31. 

 State ex rel. Pharm v. Bartow, 2005 WI App 215, 
287 Wis. 2d 663, 706 N.W.2d 693, at ¶20. 
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6.24982  Does not apply to person 
on parole from sending 
state when Wisconsin 
attempts to subject person 
to ch. 980 commitment 
upon completion of his of 
her Wisconsin sentence 

 For cases dealing with this subject, see sec. 
6.23991. 

6.2499  Other matters 

6.24991  When person imprisoned 
under criminal sentence in 
another state has waived 
his right to extradition and 
been sent to Wisconsin 
from another state for trial 
on criminal charges under 
provisions of interstate 
agreement on detainers, 
has been tried and 
sentenced on those charges, 
has been sent back to 
sending state to complete 
sentence in that state, has 
been paroled by sending 
state to Wisconsin 
sentence, and is about to 
complete Wisconsin 
sentence, neither interstate 
agreement on detainers or 
waiver of extradition bars 
Wisconsin from 
commencing ch. 980 
commitment proceeding 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶1-40. 

 State ex rel. Pharm v. Bartow, 2005 WI App 215, 
287 Wis. 2d 663, 706 N.W.2d 693, at ¶1-26. 

6.24992  Federal authorities' use of 
interstate agreement on 
detainers and of writ of 
habeas corpus ad 
prosequendum 

 United States v. Mauro, 98 S. Ct. 1834 (1978): 1977 
Term, p. 12, sec. 2.226. 

6.24993  Use of interstate agreement 
on detainers to secure 
presence of parolee or 
probationer for revocation 
hearing 

 For cases dealing with this subject, see sec. 
6.23981. 

6.24994  Purposes of Interstate 
Agreement on Detainers 

 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 
844, 722 N.W.2d 753, at ¶11. 

6.24995  Cognizability in federal 
habeas corpus proceeding 
of failure to comply with 
time limitation on holding 
trial 

 For cases dealing with this subject, see sec. 
10.61386. 

6.25  By Intrastate Detainer 

6.251  Requirement of trial within 
specified time 

6.2511  In general 

 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 
N.W.2d 62, 2001 Term WSC-23, at ¶11. 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶9-15. 

 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 
(Ct. App. 1996): 1996 Term, p. 6-2, sec. 6.2412. 

6.2512  Sufficiency of demand for trial 
within specified time 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶4. 

 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 
695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312. 

 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 
(Ct. App. 1996): 1996 Term, p. 6-2, sec. 6.2412. 
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6.2513  Once district attorney receives 
request for prompt disposition 
of case, responsibility for 
prompt disposition is placed 
squarely on district attorney 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶15. 

6.2514  Waiver of request for prompt 
disposition of case 

6.25141  In general 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶14. 

6.25142  Defendant does not waive 
right to trial within 
specified time by defense 
attorney's failing to correct 
district attorney's statement 
that no request for prompt 
disposition has been made 
and saying that 
adjournment was "all 
right" or "fine" 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶12-14. 

6.2515  When trial not held within 
specified time, remedy is 
dismissal, and trial court has 
discretion to direct that 
dismissal be with prejudice 

6.25151  In general 

 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 
N.W.2d 62, 2001 Term WSC-23, at ¶1-34. 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶9-15. 

 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 
626 N.W.2d 5, 2000 Term WCA-234, at ¶1-22. 

6.25152  Factors to be considered in 
determining whether 
dismissal should be with 
or without prejudice 

 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 
N.W.2d 62, 2001 Term WSC-23, at ¶29. 

6.252  Remedy for failure to comply with 
provisions of Intrastate Detainer 
Act 

6.2521  Failure to hold trial within 
specified time 

 For cases dealing with this subject, see sec. 
6.2415. 

6.26  By Extradition From Another State 

6.261  General principles 

6.2611  Nature and purpose of 
extradition law 

 State ex rel. Jones v. Smith, 2002 WI App 94, 253 
Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, 
at ¶8. 

6.2612  Extradition is not right 
conferred on prisoner, but 
rather right of asylum state 

 State ex rel. Jones v. Smith, 2002 WI App 94, 253 
Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, 
at ¶9. 

6.2613  Supremacy of federal law 

 New Mexico ex rel. Ortiz v. Reed, 118 S. Ct. 1860 
(1998): 1997 Term, p. 6-8, sec. 6.2522. 

 State ex rel. Sieloff v. Golz, 80 Wis. 2d 225, 258 
N.W.2d 700 (1977): 1977 Term, p. 11, sec. 2.221. 

 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 
474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, 
sec. 6.2443. 

6.2614  Failure to properly use 
extradition process does not 
affect power of state to try and 
punish prisoner 

 State ex rel. Jones v. Smith, 2002 WI App 94, 253 
Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, 
at ¶12. 

6.262  Requirement of fugitive status 

 State ex rel. Reddin v. Meekma, 102 Wis. 2d 358, 
306 N.W.2d 664 (1981): 1980 Term, p. 20, sec. 2.243. 
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 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 
474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, 
sec. 6.2443. 

 State ex rel. Graves v. Williams, 99 Wis. 2d 65, 298 
N.W.2d 392 (Ct. App. 1980): 1980 Term, p. 22, sec. 
2.244. 

 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 
N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 22, sec. 
2.244. 

 State ex rel. O'Connor v. Williams, 95 Wis. 2d 378, 
290 N.W.2d 533 (Ct. App. 1980): 1979 Term, p. 19, 
sec. 2.231. 

6.263  Arrest and detention of defendant 
in asylum state 

6.2631  Period of detention may not 
exceed ninety days without 
governor's warrant 

6.26311  In general 

 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 
541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, 
sec. 6.2413. 

 State ex rel. Miller v. Columbia County Sheriff, 128 
Wis. 2d 479, 383 N.W.2d 499 (Ct. App. 1985): 1985 
Term, p. 24, sec. 2.2411. 

6.26312  If fugitive released because 
warrant fails to arrive prior 
to expiration of deadline, 
asylum state retains 
authority to rearrest person 
when warrant is received 

 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 
541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, 
sec. 6.2413. 

6.2632  Time limits on detention only 
pertain to fugitives not already 
in custody pending other 
charges or serving other 
sentences 

 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 
N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 
6.2422. 

6.2633  Arrest of Indian on Indian 
reservation 

 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 
541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, 
sec. 6.2413. 

6.264  Extradition procedures 

6.2641  Authentication of extradition 
documents 

 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 
474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, 
sec. 6.2443. 

6.2642  Requirement of pre-transfer 
hearing 

 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, 
p. 20, sec. 2.241. 

6.2643  No need for warrant from 
demanding state 

 State ex rel. Sieloff v. Golz, 80 Wis. 2d 225, 258 
N.W.2d 700 (1977): 1977 Term, p. 12, sec. 2.224. 

6.2644  No requirement that governor 
be neutral 

 State ex rel. Sieloff v. Golz, 80 Wis. 2d 225, 258 
N.W.2d 700 (1977): 1977 Term, p. 12, sec. 2.225. 

6.265  Waiver of extradition by defendant 

6.2651  In general 

6.2652  When person imprisoned 
under criminal sentence in 
another state has waived his 
right to extradition and been 
sent to Wisconsin from another 
state for trial on criminal 
charges under provisions of 
interstate agreement on 
detainers, has been tried and 
sentenced on those charges, has 
been sent back to sending state 
to complete sentence in that 
state, has been paroled by 
sending state to Wisconsin 
sentence, and is about to 
complete Wisconsin sentence, 
neither interstate agreement on 
detainers or waiver of 
extradition bars Wisconsin 
from commencing ch. 980 
commitment proceeding 
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 For cases dealing with this subject, see sec. 
6.23991. 

6.266  Use of habeas corpus to test 
extradition 

6.2661  Availability of habeas corpus 
to test extradition 

 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, 
p. 20, sec. 2.241. 

 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 
N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 20, sec. 
2.242. 

6.2662  Time limits on holding hearing 
on habeas petition 

 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 
541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, 
sec. 6.2413. 

6.267  Judicial review in asylum state 

6.2671  Scope of review in general 

 New Mexico ex rel. Ortiz v. Reed, 118 S. Ct. 1860 
(1998): 1997 Term, p. 6-8, sec. 6.2522. 

 California v. Superior Court, 107 S. Ct. 2433 (1987): 
1986 Term, p. 30, sec. 2.241. 

 Pacileo v. Walker, 101 S. Ct. 308 (1980): 1980 Term, 
p. 21, sec. 2.243. 

 Michigan v. Doran, 99 S. Ct. 530 (1978): 1978 
Term, p. 14, sec. 2.21. 

 State v. Stone, 111 Wis. 2d 470, 331 N.W.2d 83 
(1983): 1982 Term, p. 34, sec. 2.241. 

 State ex rel. Reddin v. Meekma, 102 Wis. 2d 358, 
306 N.W.2d 664 (1981): 1980 Term, p. 20, sec. 2.243. 

 State ex rel. Sieloff v. Golz, 80 Wis. 2d 225, 258 
N.W.2d 700 (1977): 1977 Term, p. 11, secs. 2.222, 
2.2231, and 2.2232. 

 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 
541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, 
sec. 6.2413. 

 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 
N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 
6.2422. 

 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 
474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, 
sec. 6.2443. 

 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 
N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 21, sec. 
2.243. 

6.2672  Review of facial validity of 
extradition documents 

 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 
474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, 
sec. 6.2443. 

6.2673  Review of defendant's status as 
a fugitive 

 New Mexico ex rel. Ortiz v. Reed, 118 S. Ct. 1860 
(1998): 1997 Term, p. 6-8, sec. 6.2522. 

 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 
474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, 
sec. 6.2443. 

6.2674  When court in asylum state 
needs to make probable cause 
determination 

 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 
N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 
6.2422. 

6.2675  Trial court's obligation to grant 
stay of order quashing writ 

 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 
338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, 
sec. 10.2811. 

6.2676  No need for extradition 
documents to make showing of 
probable cause when person 
being extradited has been 
convicted of crime 

 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 
541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, 
sec. 6.2413. 

6.2677  Proceedings in demanding 
state are clothed with 
presumption of regularity 
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 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 
541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, 
sec. 6.2413. 

6.268  Waiver of right to extradite 

 State ex rel. Graves v. Williams, 99 Wis. 2d 65, 298 
N.W.2d 392 (Ct. App. 1980): 1980 Term, p. 22, sec. 
2.245. 

6.269  Other matters 

6.2691  Extradition of persons of 
unsound mind 

 For cases dealing with this subject, see sec. 
12.6871. 

6.2692  Power of federal court to 
require governor to extradite 

 Puerto Rico v. Brandstad, 107 S. Ct. 2802 (1987): 
1986 Term, p. 31, sec. 2.242. 

6.2693  Extradition of witnesses 

 State ex rel. Forte v. Ferris, 79 Wis. 2d 501, 255 
N.W.2d 594 (1977): 1977 Term, p. 11, sec. 2.21. 

6.2694  Prisoner transported out of 
state to serve Wisconsin 
sentence by confinement in 
another state and then 
transported back to Wisconsin 
through another state has no 
right to insist that he be 
extradited from that other state 
in order for Wisconsin to retain 
jurisdiction over him 

 State ex rel. Jones v. Smith, 2002 WI App 94, 253 
Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, 
at ¶1-13. 

6.2695  Wisconsin does not waive 
jurisdiction over prisoner by 
transporting prisoner out of 
state for confinement in 
another state and then 
transporting him back to 
Wisconsin through another 
state without using extradition 
process to extradite him from 
that state 

 State ex rel. Jones v. Smith, 2002 WI App 94, 253 
Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, 
at ¶11. 

6.2696  When person imprisoned 
under criminal sentence in 
another state has waived his 
right to extradition and been 
sent to Wisconsin from another 
state for trial on criminal 
charges under provisions of 
interstate agreement on 
detainers, has been tried and 
sentenced on those charges, has 
been sent back to sending state 
to complete sentence in that 
state, has been paroled by 
sending state to Wisconsin 
sentence, and is about to 
complete Wisconsin sentence, 
neither interstate agreement on 
detainers or waiver of 
extradition bars Wisconsin 
from commencing ch. 980 
commitment proceeding 

 For cases dealing with this subject, see sec. 
6.23991. 

6.27  By Extradition To Foreign Country 

6.271  American citizen in United States 
may not be extradited to foreign 
country unless legal authority to do 
so is given by act of Congress or by 
terms of treaty 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

6.28  By Extradition From Foreign Country 

6.281  Nature of international extradition 
in general 

 State ex rel. Onapolis v. State of Wisconsin, 2006 WI 
App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶6. 

6.282  When defendant extradited 
pursuant to treaty, he may not be 
prosecuted in violation of terms of 
treaty 

6.2821  In general 

 United States v. Alvarez-Machain, 112 S. Ct. 2188 
(1992): 1991 Term, p. 6-6, sec. 6.252. 
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 State ex rel. Onapolis v. State of Wisconsin, 2006 WI 
App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶1-26. 

6.2822  Rule of Specialty 

 For cases dealing with this subject, see sec. 6.264. 

6.283  Forcible abduction from foreign 
country does not bar trial in the 
United States unless treaty with 
foreign country prohibits 
abduction 

 United States v. Alvarez-Machain, 112 S. Ct. 2188 
(1992): 1991 Term, p. 6-6, sec. 6.252. 

6.284  Rule of Specialty (rule requiring 
that extradited defendant be tried 
for crimes on which extradition 
granted, and none other) 

6.2841  Nature of rule in general 

 State ex rel. Onapolis v. State of Wisconsin, 2006 WI 
App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶7-25. 

6.2842  Particular applications of rule 

 State ex rel. Onapolis v. State of Wisconsin, 2006 WI 
App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶1-26. 

6.2843  Standard of appellate review of 
issues of specialty 

 State ex rel. Onapolis v. State of Wisconsin, 2006 WI 
App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶5. 

6.29  By Other Methods 

6.291  By writ of habeas corpus ad 
prosequendum 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

6.3  Initial Proceedings And Pretrial Release 

6.31  Determination Of Probable Cause For 
Continued Detention After Arrest 
(Gerstein hearing) 

6.311  Requirement of determination of 
probable cause in general 

 Rothgery v. Gillespie County, 128 S. Ct. 2578 
(2008). 

 County of Riverside v. McLaughlin, 111 S. Ct. 1661 
(1991): 1990 Term, p. 6-2, sec. 6.312. 

 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 
814 (1983): 1982 Term, p. 36, sec. 2.3322. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶17. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313. 

 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 
360 (Ct. App. 1982): 1982 Term, p. 42, sec. 2.891. 

6.312  Requirement of timely probable 
cause determination in general 

6.3121  Requirement in general 

 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 
Term, p. 6-6, sec. 6.312. 

 County of Riverside v. McLaughlin, 111 S. Ct. 1661 
(1991): 1990 Term, p. 6-2, sec. 6.312. 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 6-3, sec. 6.312. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶17. 

 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-6, sec. 6.311. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24886�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24886�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24886�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24886�
http://www.wicourts.gov/html/sc/97/97-1839.htm�
http://supct.law.cornell.edu/supct/html/07-440.ZS.html�
http://www.law.cornell.edu/supct/search/display.html?terms=County%20of%20Riverside%20v.%20McLaughlin&url=/supct/html/89-1817.ZS.html�
http://www.wicourts.gov/html/ca/00/00-2803.htm�
http://www.wicourts.gov/html/ca/98/98-0525.htm�
http://www.law.cornell.edu/supct/search/display.html?terms=County%20of%20Riverside%20v.%20McLaughlin&url=/supct/html/89-1817.ZS.html�
http://www.wicourts.gov/html/ca/00/00-2803.htm�
http://www.wicourts.gov/html/ca/98/98-2152.htm�
http://www.wicourts.gov/html/ca/98/98-0525.htm�


6-35 

6.3122  Requirement of prompt 
determination of probable 
cause does not apply to persons 
already in state's lawful 
custody 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313. 

6.3123  Arrest for probation violation 
or on probation hold is not 
arrest for purpose of criminal 
prosecution and does not 
trigger requirement of probable 
cause hearing within 
reasonable time after arrest 

 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 
595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212. 

6.313  Determining whether probable 
cause exists 

6.3131  In general 

 For cases dealing generally with the 
determination whether probable cause for arrest 
exists, see sec. 1.31. 

6.3132  May be based on hearsay and 
written testimony 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶17. 

6.314  Procedures for determining 
probable cause 

6.3141  In general 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 6-3, sec. 6.312. 

6.3142  Need for defendant's presence 
at proceeding at which 
determination made 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

6.3143  Need for sworn testimony or 
statement in order to find 
probable cause 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶17. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

6.3144  Authority of court 
commissioner to make 
probable cause determination 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

6.315  Remedies for failure to make 
timely determination 

6.3151  In general 

 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 
Term, p. 6-6, sec. 6.312. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 6-3, sec. 6.312. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

6.3152  Suppression of statement made 
during period of detention 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶42. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

6.316  Retroactivity of requirement 

 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 
Term, p. 6-6, sec. 6.312. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 6-3, sec. 6.312. 
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 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

6.317  Effect of failure to make timely 
determination of probable cause 

6.3171  Does not affect subject-matter 
jurisdiction of trial court 

 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

6.318  Waiver of objection to failure to 
properly make required probable 
cause determination 

6.3181  By failure to raise issue 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

6.3182  By entry of guilty plea 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.314. 

6.32  Initial Appearance 

6.321  Requirement of prompt initial 
appearance 

6.3211  In general 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313. 

 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 
595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212. 

6.3212  Requirement does not apply 
when defendant already in 
lawful physical custody of the 
state 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313. 

6.3213  Arrest for probation violation 
is not arrest for purpose of 
criminal prosecution and does 
not trigger requirement of 
initial appearance within 
reasonable time after arrest 

 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 
595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212. 

6.322  Procedures at initial appearance 

6.323  Effect of delay in holding initial 
appearance (state rule) 

6.3231  On statement of defendant 

 For cases dealing with this subject, see sec. 2.4. 

6.3232  On jurisdiction of court 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313. 

6.324  Effect of delay in holding initial 
appearance (federal rule) 

6.3241  If federal statutory law creates 
rule permitting or requiring 
suppression of confession if 
made more than six hours 
following arrest without initial 
appearance, such rule does not 
apply when person is in 
custody solely on state charges 

 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 
(1994): 1993 Term, p. 6-8, sec. 6.3231. 

6.325  Waiver of complaint about failure 
to hold prompt initial appearance 

6.3251  By failure to raise issue 
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 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

6.3252  By entry of guilty plea 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.314. 

6.326  Other matters 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313. 

6.33  Pretrial Release And Bail 

6.331  Constitutional requirements 

 For cases dealing with this subject, see sec. 
30.993. 

6.332  When release permitted 

6.3321  Before conviction 

6.3322  During competency 
commitment 

 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 
N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.71. 

6.3323  After conviction, but before 
sentencing 

6.3324  After sentencing, but before 
appeal 

 State v. Firkus, 119 Wis. 2d 154, 350 N.W.2d 82 
(1984): 1983 Term, p. 189, sec. 10.221. 

 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 
(1982): 1981 Term, p. 92, sec. 6.43. 

 State v. Braun, 100 Wis. 2d 77, 301 N.W.2d 180 
(1981): 1980 Term, p. 24, sec. 2.423. 

 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 
(Ct. App. 1981): 1980 Term, p. 23, sec. 2.422. 

6.3325  Pending appeal 

 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 
(Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241. 

 For cases dealing with release pending appeal, 
see sec. 11.32. 

6.3326  Pending federal habeas corpus 
review 

 For cases dealing with this subject, see sec. 
10.6995. 

6.333  Procedures for obtaining bail 

6.3331  Pretrial 

6.3332  Pending appeal 

6.3333  After reversal of conviction 

 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 
N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 15, sec. 
2.4112. 

6.334  Factors to consider in permitting 
release and setting monetary and 
other conditions of release 

6.3341  In general 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

6.3342  Defendant's ability to pay 

6.33421  Fact that defendant is 
shirker irrelevant to this 
factor; present ability is all 
that matters 

 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 
(Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212. 

6.335  Monetary and other conditions of 
release 

6.3351  In general 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 30-8, sec. 30.9842. 

 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 
(Ct. App. 1987): 1986 Term, p. 33, sec. 2.4212. 

6.3352  Particular conditions of release 

6.33521  Refraining from driving 
without valid license 

 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 
(Ct. App. 1987): 1986 Term, p. 33, sec. 2.4212. 
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6.33522  Prohibition on 
consumption of alcohol or 
controlled substance 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321. 

6.3353  Right to impose monetary 
condition of release when 
granting release pending 
appeal in misdemeanor case 

 For cases dealing with this subject, see sec. 
11.3252. 

6.3354  Conditions infringing on 
defendant's right to freedom of 
speech 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 30-8, sec. 30.9842. 

6.3355  Trial court not required to 
accept sufficient solvent 
sureties in lieu of cash 

 State v. Gassen, 143 Wis. 2d 761, 422 N.W.2d 863 
(Ct. App. 1988): 1987 Term, p. 6-5, sec. 6.321. 

6.3356  Cannot impose and enforce 
conditions of release unless 
defendant is released 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶15-16. 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

6.336  Challenging excessive bail or 
improper conditions 

6.337  Increase or reduction of bail or 
modification of conditions of 
release 

6.338  Forfeiture or other disposition of 
bail 

6.3381  Bail may be forfeited for 
violation of conditions of bond 
other than requirement that 
defendant attend every court 
appearance 

 State v. Badzmierowski, 171 Wis. 2d 260, 490 
N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 
6.3311. 

6.3382  Effect of invalidity of order to 
appear that defendant violates 

 State v. Braun, 100 Wis. 2d 77, 301 N.W.2d 180 
(1981): 1980 Term, p. 24, sec. 2.423. 

 State v. Braun, 92 Wis. 2d 734, 285 N.W.2d 886 
(Ct. App. 1979): 1979 Term, p. 22, sec. 2.4111. 

6.3383  Cannot be forfeited for 
defendant's absconding after 
sentence imposed 

 State v. Braun, 100 Wis. 2d 77, 301 N.W.2d 180 
(1981): 1980 Term, p. 24, sec. 2.423. 

6.3384  Application of bail to satisfy 
particular obligations 

6.33841  Bail may not be applied 
toward restitution 

 Olson v. Kaprelian, 202 Wis. 2d 377, 550 N.W.2d 
712 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.4863. 

 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 
790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321. 

6.33842  To satisfy court costs 
imposed by court: in 
general 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶4-10. 

6.33843  To satisfy court costs 
imposed by court:  court is 
required to order 
remainder of defendant's 
bond deposit to be applied 
toward payment of court 
costs 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶4-10. 

6.3385  Time limitations on appeal 
from forfeiture of bail 

 State v. Wickstrom, 134 Wis. 2d 158, 396 N.W.2d 
188 (1986): 1986 Term, p. 33, sec. 2.4221. 
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6.3386  Reduction of forfeiture 

 State v. Ascencio, 92 Wis. 2d 822, 285 N.W.2d 910 
(Ct. App. 1979): 1979 Term, p. 23, sec. 2.4112. 

 State v. Braun, 92 Wis. 2d 734, 285 N.W.2d 886 
(Ct. App. 1979): 1979 Term, p. 22, sec. 2.4112. 

6.3387  Setting aside of forfeiture order 

6.33871  In general 

 State v. Givens, 88 Wis. 2d 457, 276 N.W.2d 790 
(1979): 1978 Term, p. 16, sec. 2.4121. 

 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 
623 N.W.2d 179, 2000 Term WCA-160, at ¶4-12. 

6.33872  Factors to consider 

 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 
623 N.W.2d 179, 2000 Term WCA-160, at ¶4-12. 

6.33873  Refusal to set aside 
forfeiture order requires 
exercise of discretion; it 
cannot be justified by 
blanket rule that set aside 
will never be granted 

 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 
623 N.W.2d 179, 2000 Term WCA-160, at ¶4-12. 

6.33874  Appellate review of refusal 
to set aside forfeiture 

 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 
623 N.W.2d 179, 2000 Term WCA-160, at ¶4. 

6.3388  Circuit court has discretion to 
enter judgment on order 
forfeiting bail absent motion 
by district attorney when 
defendant appears within 30 
days of date of forfeiture 

 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 6-5, sec. 6.3311. 

6.3389  Other matters 

6.33891  Appropriateness of 
forfeiture in particular case 

 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 6-5, sec. 6.3311. 

6.33892  Appealability of judgment 
ordering forfeiture 

 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 6-7, sec. 6.3314. 

6.33893  Right of person who 
posted bail to participate in 
proceedings relating to 
disposition of bail 

 For cases dealing with this subject, see sec. 
12.68743. 

6.339  Other matters 

6.3391  Bail jumping 

 For cases dealing with this subject, see sec. 
35.494. 

6.3392  Bail pending appeal 

 For cases dealing with this subject, see sec. 11.32. 

6.3393  Uniform misdemeanor bail 
schedule 

6.33931  Validity of bail schedule 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, 
sec. 6.3311. 

6.33932  Constitutionality of 
statutory provisions 
relating to Uniform 
Misdemeanor Bail 
Schedule 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, 
sec. 6.3311. 

6.3394  Application of bail money to 
pay fine 

6.33941  In general 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

6.33942  Constitutionality of statute 
permitting allocation of 
bail money to pay fine 
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 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

6.3395  Denial of release (preventive 
detention) 

 For cases dealing with this subject, see sec. 6.65. 

6.3396  Meaning of terms 

6.33961  "Bail" 

 For cases dealing with this subject, see sec. 
12.7155. 

6.33962  "Bond" 

 For cases dealing with this subject, see sec. 
12.7156. 

6.34  Other Matters 

6.341  Court's power to impose conditions 
(e.g., no contact with victim) on 
defendant who has not been 
released pending trial 

6.3411  Under chap. 969 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶15-16. 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

6.3412  Under Wis. Stat. § 940.47 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

 For cases dealing generally with the trial court's 
power to enter orders relating to victims and 
witnesses, see sec. 6.68. 

6.342  Orders relating to victims and 
witnesses 

 For cases dealing with this subject, see sec. 6.68. 

6.4  Preliminary Examination 

6.41  Necessity Of Preliminary Examination 
And Finding Of Probable Cause 

6.411  Necessity of preliminary 
examination 

6.4111  In general 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432. 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 23, sec. 2.51. 

6.4112  Preliminary examination not 
constitutionally required 

 For cases dealing with this subject, see sec. 6.466. 

6.412  Necessity of finding of probable 
cause 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶106. 

6.42  Nature And Purpose Of Preliminary 
Examination 

6.421  In general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶24, 32-34, 37, 40, 91. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶24. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 34-3, sec. 34.3422. 

 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 
(1993): 1992 Term, p. 6-15, sec. 6.5311. 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-3, sec. 6.42. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 46, sec. 2.52. 
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 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 26, sec. 2.52. 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 26, sec. 2.52. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 24, sec. 2.52. 

 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 
N.W.2d 835 (1980): 1979 Term, p. 23, sec. 2.52. 

 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 
270 N.W.2d 62 (1978): 1978 Term, p. 16, sec. 2.51. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 13, sec. 2.51. 

 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 
262 N.W.2d 773 (1978): 1977 Term, p. 13, sec. 2.51. 

 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 
N.W.2d 515 (1977): 1977 Term, p. 13, sec. 2.51. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶33-34. 

 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 
(Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231. 

 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 
(Ct. App. 1990): 1989 Term, p. 6-2, sec. 6.42. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.42. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 6-4, sec. 6.42. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 6-6, sec. 6.42. 

 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 35, sec. 2.52. 

 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. 
App. 1985): 1985 Term, p. 27, sec. 2.5421. 

 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 
(Ct. App. 1985): 1984 Term, p. 46, sec. 2.52. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 47, 
sec. 2.52. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111. 

 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 
(Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811. 

 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 
(Ct. App. 1983): 1983 Term, p. 44, sec. 2.52. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 26, sec. 2.52. 

 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 
(Ct. App. 1981): 1980 Term, p. 24, sec. 2.52. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 16, sec. 2.51. 

6.422  Nature of preliminary examination 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶24, 34, 37. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶24. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶30. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶33. 

 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 
167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶5. 

6.423  Purpose of preliminary 
examination 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶34. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶10, 13. 
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6.4231  In general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶24, 32-34, 37, 40, 91. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶24. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶30. 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶31. 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶4. 

 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 
308, 668 N.W.2d 346, at ¶17. 

 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 
167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶6. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶9. 

6.4232  Preliminary examination is not 
for purpose of discovery; 
discovery is byproduct, not 
objective, of preliminary 
examination 

 For cases dealing with this subject, see sec. 6.498. 

6.43  Timeliness Of Preliminary 
Examination 

6.431  In general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶33. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.432. 

 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 
(Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.452. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432. 

6.432  Court's extension of time for 
holding preliminary examination 
for cause 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.432. 

6.433  When defendant pursues 
permissive appeal after initial 
appearance 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432. 

6.434  Effect of untimely examination 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432. 

6.44  Making The Probable Cause And 
Bindover Decision 

6.441  General principles for determining 
probable cause 

6.4411  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶24-25, 64. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 34-3, sec. 34.3422. 

 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 
(1993): 1992 Term, p. 6-15, sec. 6.5311. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 6-6, sec. 6.441. 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 47, sec. 2.541. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 39, sec. 2.541. 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 26, sec. 2.541. 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 27, sec. 2.541. 
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 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 
N.W.2d 835 (1980): 1979 Term, p. 23, sec. 2.531. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 13, sec. 2.521. 

 State v. Berby, 81 Wis. 2d 677, 260 N.W.2d 798 
(1978): 1977 Term, p. 13, sec. 2.521. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶24. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶9. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶21. 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶20. 

 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 
308, 668 N.W.2d 346, at ¶12. 

 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 
167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶6. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶36. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 
(Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 6-3, sec. 6.441. 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 6-3, sec. 6.441. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 6-4, sec. 6.441. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 6-6, sec. 6.441. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 6-6, sec. 6.441. 

 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. 
App. 1985): 1985 Term, p. 27, sec. 2.5421. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 47, 
sec. 2.541. 

 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 
(Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811. 

 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 
(Ct. App. 1983): 1983 Term, p. 45, sec. 2.541. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 39, sec. 2.541. 

 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 
217 (Ct. App. 1981): 1981 Term, p. 27, sec. 2.541. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 27, sec. 2.541. 

 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 
(Ct. App. 1981): 1980 Term, p. 24, sec. 2.541. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 25, sec. 2.541. 

 State v. Sirisun, 90 Wis. 2d 58, 279 N.W.2d 484 
(Ct. App. 1979): 1978 Term, p. 16, sec. 2.521. 

6.4412  Need only probable cause to 
believe a felony, not 
necessarily charged crime, was 
committed 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 
(1990): 1989 Term, p. 6-3, sec. 6.443. 

 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 
N.W.2d 515 (1977): 1977 Term, p. 13, sec. 2.51. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶36. 
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 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 
920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443. 

 For cases dealing specifically with this principle 
in the single-count complaint setting, see sec. 
6.4431. 

 For cases dealing specifically with this principle 
in the multiple-count complaint setting, see sec. 
6.4442. 

6.4413  If reasonable inference 
supports finding of probable 
cause, judge should bind over; 
judge is not to choose between 
conflicting facts or inferences 
or to weigh state's evidence 
against evidence favorable to 
defendant 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶34, 36. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 34-3, sec. 34.3422. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 47, sec. 2.543. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶24. 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶20. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 
(Ct. App. 1991): 1990 Term, p. 6-3, sec. 6.443. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 6-3, sec. 6.441. 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 6-3, sec. 6.441. 

 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 
282 (Ct. App. 1985): 1984 Term, p. 48, sec. 2.543. 

6.4414  Court not required to state 
specific felony committed 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶36. 

6.4415  Determination of credibility of 
witnesses; credibility of 
witnesses is not issue at 
preliminary examination; only 
issue is plausibility of 
witness's story 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶36. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶23. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 47, sec. 2.542. 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 27, sec. 2.543. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 23, sec. 2.532. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 13, sec. 2.522. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶34. 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶20. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 6-3, sec. 6.442. 
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 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. 
App. 1985): 1985 Term, p. 27, sec. 2.5421. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 66, sec. 4.3411. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 39, sec. 2.543. 

 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 
(Ct. App. 1981): 1980 Term, p. 25, sec. 2.542. 

6.442  Comparison of probable needed to 
bind defendant over for trial with 
probable cause in other contexts 

6.4421  Probable cause needed to bind 
defendant over for trial is 
greater than that required for 
issuance of arrest warrant 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

6.4422  Probable cause needed to bind 
defendant over for trial is 
greater than that required to 
support issuance of complaint 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 39, sec. 2.541. 

6.443  Making bindover decision in 
single-count complaint setting 

6.4431  Need only probable cause to 
believe a felony, not 
necessarily charged crime, was 
committed 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 For cases dealing generally with this principle, 
see sec. 6.4412. 

6.444  Making bindover decision in 
multiple-count complaint setting 

6.4441  In general 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 
920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443. 

6.4442  With respect to particular 
count, need only probable 
cause to believe that felony, not 
necessarily felony charged in 
that count, was committed 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 For cases dealing generally with this principle, 
see sec. 6.4412. 

6.4443  If probable cause exists as to 
particular count, court should 
order bindover on that count 
and all counts transactionally 
related to that count 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

6.4444  With respect to transactionally 
distinct counts, court must find 
probable cause to believe that a 
felony was committed as to 
each count; if probable cause 
does not exist with respect to 
transactionally distinct count or 
counts, count or counts must be 
dismissed 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 
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6.445  No equal protection violation in 
standards applied in single-count 
complaint setting and in multiple-
count complaint setting because the 
standards are the same in both 
settings 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

6.446  Sufficiency of evidence to establish 
probable cause with respect to 
particular crimes 

 For cases dealing with the sufficiency of the 
evidence to establish probable cause with respect 
to a particular offense, see that offense in chapters 
32 to 39. 

6.447  Sufficiency of evidence to establish 
identity of defendant as perpetrator 
of crime 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 27, sec. 2.545. 

 For cases dealing with the sufficiency of the 
evidence to establish the identity of the defendant 
as the perpetrator of the crime beyond a reasonable 
doubt, see secs. 19.26 and 19.32. 

6.448  Sufficiency of particular evidence 
to establish probable cause 

6.4481  Defendant's uncorroborated 
confession 

 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. 
App. 1985): 1985 Term, p. 27, sec. 2.5421. 

 For cases dealing with the sufficiency of the 
defendant's uncorroborated confession to prove 
guilt beyond a reasonable doubt, see sec. 19.34. 

6.449  Other matters 

6.4491  Remedy when appellate court, 
on appeal from judgment of 
conviction, concludes that 
evidence was insufficient at 
preliminary examination 

 For cases dealing with this subject, see sec. 
6.48716. 

6.4492  Necessity of testimony of 
chemist or other expert to show 
nature of controlled substance 

 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 
217 (Ct. App. 1981): 1981 Term, p. 166, sec. 12.6121. 

6.4493  Consideration of lack of motive 

 State v. Berby, 81 Wis. 2d 677, 260 N.W.2d 798 
(1978): 1977 Term, p. 13, sec. 2.523. 

6.4494  Requirement that trial court 
exercise discretion 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 14, sec. 2.524. 

6.4495  In determining whether 
probable cause established, 
must exclude consideration of 
evidence improperly admitted 

 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411. 

6.4496  Finding of probable cause may 
be based solely on 
unconstitutionally obtained 
evidence 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231. 

6.4497  Belief that crimes other than 
charged offense committed, or 
that defendant is potentially 
subject to civil liability, does 
not defeat finding of probable 
cause 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231. 
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6.4498  When challenge is made to new 
charges contained in 
information following 
bindover when original charge 
stated in complaint is not 
repeated in information, proper 
test is sufficiency of evidence 
test (i.e., whether evidence at 
preliminary examination was 
sufficient to demonstrate 
probable cause to believe 
defendant committed felony) 

 For cases dealing with this subject, see sec. 6.538. 

6.45  Admission Of Evidence 

6.451  Rules of evidence generally 
applicable 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶55. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 6-7, sec. 6.451. 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 133, sec. 5.951. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 14, sec. 2.531. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 14, sec. 2.531. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶34. 

 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 6-3, sec. 6.451. 

 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411. 

6.452  Hearsay evidence 

6.4521  Admissible if it falls within 
hearsay exception, with no 
need to show compliance with 
right to confrontation 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 6-7, sec. 6.4611. 

6.4522  Admissible to prove ownership 
or lack of consent 

6.453  State crime lab reports 

 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 
N.W.2d 835 (1980): 1979 Term, p. 23, sec. 2.541. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 45, sec. 5.351. 

 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 
217 (Ct. App. 1981): 1981 Term, p. 28, sec. 2.551. 

 State ex rel. Cholka v. Johnson, 85 Wis. 2d 400, 270 
N.W.2d 438 (Ct. App. 1978): 1978 Term, p. 17, sec. 
2.531. 

6.454  Need for trial court to exercise 
discretion in admitting evidence 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 14, sec. 2.533. 

6.455  Effect of erroneous admission of 
evidence when properly admitted 
evidence establishes probable 
cause 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 68, sec. 9.425. 

 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 
(Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442. 

6.456  Admission of unconstitutionally 
obtained evidence 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

6.457  Review of magistrate's evidentiary 
rulings 

 For cases dealing with this subject, see sec. 6.483. 

6.46  Miscellaneous Matters Relating To 
Preliminary Examination 

6.461  Cross-examination of witnesses 

6.4611  Defendant's right to confront 
and cross-examine witnesses 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶85. 
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 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 6-7, sec. 
6.4611. 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 
2.5611. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 14, sec. 
2.5411. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 14, sec. 2.5411. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶13. 

 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 15-2, sec. 15.31. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 6-7, sec. 6.4611. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 40, sec. 2.5621. 

6.4612  Scope of cross-examination 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶31. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶39. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 
(1982): 1982 Term, p. 39, sec. 2.5611. 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 
2.5612. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 25, sec. 2.5611. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 14, sec. 
2.5411. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶13. 

 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 
(Ct. App. 1981): 1980 Term, p. 25, sec. 2.5611. 

6.462  Defendant's rights at preliminary 
examination 

6.4621  To confront and cross-examine 
witnesses 

 For cases dealing with this subject, see sec. 
6.4611. 

6.4622  To call witnesses and present 
other evidence 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶35-37, 85. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 6-7, sec. 
6.4622. 

6.4623  To assistance of counsel 

 For cases dealing with this subject, see sec. 
25.142. 

6.4624  To closing argument 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 40, sec. 2.5622. 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 2.564. 

6.4625  To interpreter 

 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 
(1984): 1983 Term, p. 105, sec. 4.895. 

 For cases dealing generally with the right to an 
interpreter at criminal proceedings, see sec. 30.971. 

6.4626  To transcript of preliminary 
examination 

 State v. Dresel, 136 Wis. 2d 461, 401 N.W.2d 855 
(Ct. App. 1987): 1986 Term, p. 35, sec. 2.562. 

6.4627  To have proceeding open to 
public 
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 For cases dealing with this subject, see sec. 
30.7213. 

6.4628  Right to compulsory process to 
compel attendance of witnesses 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶35, 37, 67. 

6.463  Preliminary examination of child 
who is subject to original 
jurisdiction of adult court; "reverse 
waiver proceeding" 

6.4631  Preliminary examination 

6.46311  What court must find at 
preliminary examination: 
probable cause that 
defendant committed crime 
charged in complaint 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶26. 

6.4632  Constitutionality of "reverse 
waiver" proceeding 

 For cases dealing with this subject, see sec. 
42.112. 

6.4633  Standards for determining, and 
burden of proof on question 
whether criminal court should 
retain jurisdiction 

6.46331  Standards for determining 
whether criminal court 
should retain jurisdiction 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶23-24. 

6.46332  Burden of proof on 
question whether criminal 
court should retain 
jurisdiction 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶23-24. 

 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 
189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632. 

6.4634  Admission of evidence at 
"reverse waiver" hearing 

6.46341  In general 

6.46342  Admissibility of evidence 
contradicting offense 
charged in criminal 
complaint 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶18-38. 

6.46343  Hearsay in general 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶39-47. 

6.46344  Hearsay upon which expert 
based opinion 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶39-47. 

6.46345  Opinion regarding 
truthfulness of witness or 
of hearsay declarant 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶48-51. 

6.4635  Court's decision on "reverse 
waiver" 

6.46351  In general 

6.46352  May not be based on 
findings of fact contrary to 
those contained in criminal 
complaint 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶18-38. 

6.46353  May not be based on 
substantive use of hearsay 
evidence 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶39-47. 

6.4636  Propriety of decision retaining 
or relinquishing criminal court 
jurisdiction in particular case 

6.46361  Decision retaining criminal 
court jurisdiction 
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 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 
282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611. 

 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 
189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632. 

6.46362  Decision relinquishing 
criminal court jurisdiction 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶1-55. 

6.4637  Appellate review of decision 
retaining or transferring 
jurisdiction 

6.46371  Mode of obtaining review 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 
282 (Ct. App. 1998): 1997 Term, p. 6-10, 6.4611. 

6.46372  Standard of review 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶39. 

 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 
282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611. 

 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 
189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632. 

6.4638  Other matters 

6.46381  Court assigned to juvenile 
division is competent to 
hear "reverse waiver" 
hearing under chief judge's 
order in Milwaukee 
County 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶53-55. 

6.464  Corporation's right to preliminary 
examination 

6.4641  Corporation has no right to 
preliminary examination 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

6.4642  Constitutionality of denying 
corporation right to 
preliminary examination 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

6.465  Effect of errors relating to 
preliminary on jurisdiction of trial 
court 

 For cases dealing with this subject, see secs. 
6.411 and 12.1334. 

 For cases dealing with the remedy when 
appellate court, on appeal from judgment of 
conviction, concludes that evidence was 
insufficient at preliminary examination, see sec. 
6.48716. 

6.466  Preliminary examination not 
constitutionally required, but 
rather is purely statutory right 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶32, 84. 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.463. 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-4, sec. 6.466. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 48, sec. 2.562. 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 2.563. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶11. 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶4. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 
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 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432. 

6.467  Detention of defendant after 
dismissal of complaint at 
preliminary until new complaint 
filed 

 For cases dealing with this subject, see sec. 6.977. 

6.468  Other matters 

6.4681  Disposition when evidence 
establishes misdemeanor, not 
felony 

 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 
(1978): 1978 Term, p. 17, sec. 2.541. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111. 

6.4682  Discovery is incidental fringe 
benefit of preliminary 
examination, but it is not a 
right 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶13. 

6.469  Other matters (cont'd) 

6.4691  Effect of state's destruction of 
evidence 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 15, sec. 2.544. 

6.4692  Limiting access by public and 
press to preliminary 
examination 

 For cases dealing with this subject, see secs. 
30.7213 and 46.123. 

6.4693  Testimony of undercover agent 
giving false name, known to 
prosecutor to be false, does not 
require dismissal 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 6-15, sec. 6.461. 

6.4694  Applicability of rules of 
evidence 

 For cases dealing with this subject, see sec. 6.451. 

6.4695  Waiver of defects and errors in 
preliminary examination 

 For cases dealing with this subject, see sec. 
6.4893. 

6.4696  Preliminary examination is not 
completed until court renders 
decision on bindover 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶6-10. 

6.4697  Discovery rights prior to 
preliminary examination 

 For cases dealing with this subject, see sec. 
6.8984. 

6.4698  Preliminary hearing may  be 
conducted by court 
commissioner 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶4. 

6.47  State's Remedies Upon Dismissal At 
Preliminary Examination 

6.471  Trial court review of court 
commissioner's dismissal of single 
count of multi-count complaint 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441 and 
p. 6-16, sec. 6.4722. 

6.472  Reissuance of complaint 

6.4721  When reissuance appropriate or 
permitted 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Twaite, 110 Wis. 2d 214, 327 N.W.2d 700 
(1983): 1982 Term, p. 40, sec. 2.571. 

 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 
(1980): 1979 Term, p. 24, sec. 2.561. 

 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 
(1978): 1978 Term, p. 17, sec. 2.5511. 
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 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 
N.W.2d 515 (1977): 1977 Term, p. 15, sec. 2.552. 

 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 
(Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711. 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 25, sec. 2.394. 

6.4722  When felony charge reduced to 
misdemeanor 

 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 
(1978): 1978 Term, p. 17, sec. 2.5512. 

6.4723  Detention of defendant until 
new complaint issued 

 For cases dealing with this subject, see sec. 6.977. 

6.473  Appeal 

6.4731  In general 

 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 
(1980): 1979 Term, p. 24, sec. 2.562. 

 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 
N.W.2d 515 (1977): 1977 Term, p. 15, sec. 2.551. 

 State v. Wilson, 2000 WI App 114, 235 Wis. 2d 
177, 612 N.W.2d 368: 1999 Term, p. 11-2, sec. 
11.11312. 

 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. 
App. 1985): 1985 Term, p. 28, sec. 2.571. 

6.4732  Need to seek trial court review 
before appeal taken 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.4722. 

6.48  Appellate And Other Review Of 
Preliminary Examination 

6.481  Modes of review 

6.4811  Habeas corpus 

 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 
724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 
6.4811. 

 State ex rel. Dowe v. Circuit Court, 178 Wis. 2d 
198, 503 N.W.2d 18 (Ct. App. 1993): 1993 Term, p. 
6-15, sec. 6.4811. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 48, 
sec. 2.5821. 

 State ex rel. Wohlfahrt v. Bodette, 95 Wis. 2d 130, 
289 N.W.2d 366 (Ct. App. 1980): 1979 Term, p. 167, 
sec. 12.211. 

6.4812  Motion to dismiss in trial court 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶9. 

6.4813  Appeal 

6.48131  In general 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.4722. 

 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. 
App. 1985): 1985 Term, p. 28, sec. 2.571. 

6.48132  Right to review on appeal 
from conviction 

 For cases dealing with this subject, see sec. 6.486. 

6.482  Standard and scope of review of 
bindover decision 

6.4821  In general 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶19, 47, 50. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶26. 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶36. 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶20. 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 
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 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 
724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 
6.4811. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 34-3, sec. 34.3422. 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-4, sec. 6.481. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 30, sec. 
2.5831. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 30, sec. 2.5831. 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 30, sec. 2.5832. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 25, sec. 2.581. 

 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 
N.W.2d 835 (1980): 1979 Term, p. 24, sec. 2.572. 

 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 
270 N.W.2d 62 (1978): 1978 Term, p. 18, sec. 2.56. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 15, sec. 
2.5611. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 15, sec. 2.5611. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶25. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶21. 

 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 
308, 668 N.W.2d 346, at ¶17. 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶6. 

 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 
167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶4. 

 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 
598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶7. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶37. 

 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 
(Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231. 

 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 
322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 6-5, sec. 6.481. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 6-4, sec. 6.481. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 6-7, sec. 6.4811. 

 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 36, sec. 2.581. 

 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. 
App. 1985): 1985 Term, p. 28, sec. 2.583. 

 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 
(Ct. App. 1985): 1984 Term, p. 48, sec. 2.581. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111. 

 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 
(Ct. App. 1983): 1983 Term, p. 46, sec. 2.5812. 
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 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 41, sec. 2.581. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 30, sec. 2.5831. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 30, sec. 2.5831. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 29, sec. 2.582. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 25, sec. 2.581. 

 State v. Sirisun, 90 Wis. 2d 58, 279 N.W.2d 484 
(Ct. App. 1979): 1978 Term, p. 18, sec. 2.56. 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 18, sec. 2.56. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 18, sec. 2.56. 

 State ex rel. Cholka v. Johnson, 85 Wis. 2d 400, 270 
N.W.2d 438 (Ct. App. 1978): 1978 Term, p. 18, sec. 
2.56. 

6.4822  When evidence found 
insufficient to establish 
probable cause 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 48, sec. 2.581. 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 30, sec. 2.5832. 

 State v. Berby, 81 Wis. 2d 677, 260 N.W.2d 798 
(1978): 1977 Term, p. 15, sec. 2.5612. 

 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 
598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶7, 13. 

 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 
(Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811. 

6.4823  When trial court reviewing 
determination of preliminary 
hearing judge 

 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 
(Ct. App. 1983): 1983 Term, p. 46, sec. 2.5812. 

6.4824  When trial court reviewing 
court commissioner's bindover 
decision 

6.48241  In general 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶1-11. 

 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 
322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441. 

6.48242  Defendant not entitled to 
de novo review of couirt 
commissioner’s decision 
binding him or her over for 
trial 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶1-11. 

6.4825  When appellate court is 
reviewing circuit court's 
reversal of court 
commissioner's determination 
regarding existence of probable 
cause at preliminary hearing 

 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 
(Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711. 

6.4826  On review, appellate court will 
search record for any 
substantial ground based on 
competent evidence to support 
circuit court's bindover 
decision 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶26, 54. 

6.483  Standard of review of evidentiary 
rulings 

6.4831  In general 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 
322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822. 

http://www.wicourts.gov/html/ca/99/99-2203.htm�
http://www.wicourts.gov/html/ca/04/04-1758.htm�
http://www.wicourts.gov/html/ca/04/04-1758.htm�
http://www.wicourts.gov/html/ca/98/98-2881.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18028�


6-55 

6.4832  When trial court reviewing 
court commissioner's 
evidentiary rulings 

 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 
322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4823. 

6.4833  Denial of right to cross-
examine witnesses at 
preliminary hearing 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

6.484  Standard of review of decision 
whether state has new or unused 
evidence justifying issuance of 
second complaint 

6.4841  When appellate court is 
reviewing circuit court's 
reversal of court 
commissioner's determination 
regarding existence of new or 
unused evidence 

 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 
(Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711. 

6.485  Standard of review in determining 
legal principles to be applied by 
trial court in assessing whether 
probable cause exists 

6.4851  In general 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶23. 

6.4852  Determining whether court at 
preliminary examination may 
choose between competing 
inferences 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶23. 

6.486  Right to review and/or relief on 
appeal from conviction for errors or 
evidentiary insufficiency at 
preliminary examination 

6.4861  In general 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 
(1991): 1990 Term, p. 6-5, sec. 6.482. 

 State v. Noll, 160 Wis. 2d 642, 467 N.W.2d 116 
(1991): 1990 Term, p. 6-6, sec. 6.482. 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-4, sec. 6.482. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-6, sec. 6.483. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, See sec. 20.854. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 6-20, sec. 6.485. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-16, sec. 6.483. 

 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 
(Ct. App. 1990): 1989 Term, p. 30-4, sec. 30.7211. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 6-5, sec. 6.482. 

 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 36, sec. 2.582. 

 For cases dealing with the remedy when defects 
in preliminary examination are raised on appeal 
from judgment of conviction, see sec. 6.487. 

6.4862  If defendant seeks leave to 
appeal nonfinal bindover 
order, but court of appeals does 
not accept discretionary appeal, 
error at preliminary hearing is 
preserved for review on appeal 
from conviction 

6.48621  In general 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 
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6.48622  To preserve error for 
review on appeal from 
conviction, defendant must 
have raised same issue in 
petition for leave to appeal 
nonfinal order 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

6.4863  Review and/or relief for denial 
of right to counsel 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

6.4864  Review and/or relief for denial 
of right to cross-examine 
witnesses 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

6.4865  Review and/or relief for 
evidentiary error 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-16, sec. 6.483. 

6.4866  Review and/or relief for denial 
of right to be present at 
preliminary examination 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 6-20, sec. 6.485. 

6.4867  Review and/or relief for failure 
to establish probable cause at 
preliminary examination 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

6.487  Remedy when defects in 
preliminary examination are raised 
on appeal from judgment of 
conviction 

6.4871  Remedy when appellate court, 
on appeal from judgment of 
conviction, concludes that 
evidence was insufficient or 
error was committed at 
preliminary examination 

6.48711  In general 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 
(1991): 1990 Term, p. 6-5, sec. 6.482. 

 State v. Noll, 160 Wis. 2d 642, 467 N.W.2d 116 
(1991): 1990 Term, p. 6-6, sec. 6.482. 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-4, sec. 6.482. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-6, sec. 6.483. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-16, sec. 6.483. 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 6-15, sec. 6.461. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.483. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.483. 

 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 
(Ct. App. 1990): 1989 Term, p. 30-4, sec. 30.7211. 

 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411. 

6.48712  Particular error: denial of 
right to counsel 

 For cases dealing with this subject, see sec. 
6.4863. 

6.48713  Particular error: denial of 
right to cross-examine 
witnesses 

 For cases dealing with this subject, see sec. 
6.4864. 

6.48714  Particular error: violation 
of rule of evidence 
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 For cases dealing with this subject, see sec. 
6.4865. 

6.48715  Particular error: defendant 
denied right to be present 
at preliminary examination 

 For cases dealing with this subject, see sec. 
6.4866. 

6.48716  Particular error: evidence 
insufficient to establish 
probable cause, but proof 
beyond a reasonable doubt 
established at trial 

 For cases dealing with this subject, see sec. 
6.4867. 

6.4872  Remedy when appellate court, 
on appeal from judgment of 
conviction entered upon guilty 
plea, concludes that evidence 
failed to provide factual basis 
for plea to felony and that 
evidence was insufficient at 
preliminary examination to 
provide probable cause to 
believe felony was committed, 
but evidence sufficient to show 
misdemeanor 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

6.49  Other Matters 

6.491  Effect of erroneous admission of 
evidence when properly admitted 
evidence establishes probable 
cause 

 For cases dealing with this subject, see sec. 6.455. 

6.492  In determining sufficiency of 
evidence to establish probable 
cause, must exclude consideration 
of evidence improperly admitted 

 For cases dealing with this subject, see sec. 
6.4495. 

6.493  Any error at preliminary hearing is 
cured by fair and errorless trial 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 6-20, sec. 6.485. 

 For other cases explicitly or implicitly adopting 
this principle, see secs. 6.4861 and 6.48711. 

6.494  Waiver of errors and defects in 
preliminary examination 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 15, sec. 2.542. 

6.495  Propriety of remand for limited 
preliminary examination or other 
proceeding to cure defect 

 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 
(1989): 1988 Term, p. 11-12, sec. 11.872. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 15, sec. 2.562. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 60, sec. 8.133. 

6.496  Discovery rights prior to 
preliminary examination 

 For cases dealing with this subject, see sec. 
6.8984. 

6.497  Preliminary examination is not a 
trial 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶24. 

6.498  Preliminary examination is not for 
purpose of discovery; discovery is 
byproduct, not objective, of 
preliminary examination 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶24. 

6.5  Information 

6.51  Nature, Necessity, And Purpose Of 
Information 
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6.511  Nature and purpose of information 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 6-24, sec. 6.561. 

 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 
(Ct. App. 1987): 1986 Term, p. 36, sec. 2.61. 

6.512  Necessity of information 

 State v. Woehrer, 83 Wis. 2d 696, 266 N.W.2d 366 
(1978): 1977 Term, p. 16, sec. 2.61. 

 State v. May, 100 Wis. 2d 9, 301 N.W.2d 458 (Ct. 
App. 1980): 1980 Term, p. 25, sec. 2.62. 

6.52  Filing And Service 

6.521  Time for filing: within 30 days 
from arraignment 

6.5211  In general 

 State v. Woehrer, 83 Wis. 2d 696, 266 N.W.2d 366 
(1978): 1977 Term, p. 16, sec. 2.62. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶7. 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 6-17, sec. 6.521. 

 State v. May, 100 Wis. 2d 9, 301 N.W.2d 458 (Ct. 
App. 1980): 1980 Term, p. 25, sec. 2.62. 

6.5212  Thirty-day period for filing 
information does not begin to 
run until court renders decision 
on bindover following 
preliminary examination 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶6-10. 

6.522  Time for service 

 State v. May, 100 Wis. 2d 9, 301 N.W.2d 458 (Ct. 
App. 1980): 1980 Term, p. 25, sec. 2.62. 

6.53  Charge Made In Information 

6.531  Must be based on facts elicited at 
preliminary examination, i.e., must 
be transactionally related to one or 
more of the felonies for which 
defendant has been bound over for 
trial 

6.5311  Requirement in general 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 6-14, sec. 6.5311. 

 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 
(1993): 1992 Term, p. 6-15, sec. 6.5311. 

 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 
(1990): 1989 Term, p. 6-6, sec. 6.532. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 26, sec. 2.63. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 16, sec. 2.64. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.532. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.531. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7241. 

 State v. Burke, 148 Wis. 2d 125, 434 N.W.2d 788 
(Ct. App. 1988): 1988 Term, p. 6-4, sec. 6.531. 

6.5312  Requirement does not apply to 
additional misdemeanors 
alleged in information 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 6-14, sec. 6.5311. 
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6.532  Not limited to charges advanced at 
preliminary examination; 
information may include any 
charge or charges so long as they 
are not wholly unrelated to 
transactions or facts considered or 
testified to at preliminary 

6.5321  Rule in general 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 
(1993): 1992 Term, p. 6-15, sec. 6.5311. 

 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 
(1990): 1989 Term, p. 6-6, sec. 6.532. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 26, sec. 2.64. 

 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 
262 N.W.2d 773 (1978): 1977 Term, p. 16, sec. 2.65. 

 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 
N.W.2d 515 (1977): 1977 Term, p. 16, sec. 2.65. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶11, 16. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶7. 

 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 
308, 668 N.W.2d 346, at ¶13-15. 

 State v. Bury, 2001 WI App 37, 241 Wis. 2d 261, 
624 N.W.2d 395, 2000 Term WCA-191, at ¶1-11. 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.532. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.531. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7241. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 6-5, sec. 6.532. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 160, sec. 9.1241. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 30, sec. 2.64. 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 18, sec. 2.61. 

6.5322  Rule applies even when 
magistrate at preliminary 
examination has found lack of 
probable cause with respect to 
charge being made in 
information 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶7. 

6.5323  Rule applies even when 
prosecutor has successfully 
objected at preliminary 
examination to questions that 
were relevant to charge being 
added in information, but not 
to that originally made in 
complaint 

 For cases dealing with this subject, see sec. 6.537. 

6.5324  Additional charge may relate to 
victim different from victim in 
charges advanced at 
preliminary examination 

 State v. Bury, 2001 WI App 37, 241 Wis. 2d 261, 
624 N.W.2d 395, 2000 Term WCA-191, at ¶1-11. 
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6.5325  When challenge is made to new 
charges contained in 
information following 
bindover when original charge 
stated in complaint is not 
repeated in information, proper 
test is sufficiency of evidence 
test (i.e., whether evidence at 
preliminary examination was 
sufficient to demonstrate 
probable cause to believe 
defendant committed felony) 

 For cases dealing with this subject, see sec. 6.538. 

6.533  Not limited to charge made in 
complaint when preliminary 
waived 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.531. 

6.534  Need not be supported by probable 
cause 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 
(1990): 1989 Term, p. 6-6, sec. 6.532. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶7. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7241. 

6.535  In multiple-count criminal 
complaint setting 

6.5351  Information may include any 
charge transactionally related 
to any count on which bindover 
ordered 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 
920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443. 

6.5352  Propriety of including in 
information charge previously 
made in complaint: 
information may not include a 
charge when probable cause 
not found with respect to that 
charge or transactionally 
related charge at preliminary 
examination 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

6.5353  Propriety of including in 
information charge not 
previously made in complaint: 
information may not include 
any charge based on facts 
arising out of transaction with 
respect to which no probable 
cause to believe that a felony 
was committed was found at 
preliminary examination 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

6.536  May include charges dismissed by 
state before testimony at 
preliminary examination 
commences 

 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 
(1990): 1989 Term, p. 6-6, sec. 6.532. 

6.537  When prosecutor amends 
information to proper charge, 
defendant not prejudiced by trial 
court's refusal to dismiss original 
charge 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 
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6.538  When challenge is made to new 
charges contained in information 
following bindover when original 
charge stated in complaint is not 
repeated in information, proper test 
is sufficiency of evidence test (i.e., 
whether evidence at preliminary 
examination was sufficient to 
demonstrate probable cause to 
believe defendant committed 
felony) 

 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 
308, 668 N.W.2d 346, at ¶1-24. 

6.539  Other matters 

6.5391  May include charge of crime 
even though prosecutor has 
successfully objected at 
preliminary examination to 
questions that were relevant to 
that crime, but not to crime 
charged in complaint 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶1-17. 

6.5392  When information charges 
defendant with multiple counts 
based on multiple acts 
violating same criminal statute, 
it should tie specific act to each 
count charged 

 For cases dealing with this subject, see sec. 6.148. 

6.54  Sufficiency Of Content 

6.541  In general 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 21, sec. 2.321. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 26, sec. 2.651. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 26, sec. 2.651. 

 State ex rel. Bell v. Columbia County Court, 82 Wis. 
2d 401, 263 N.W.2d 162 (1978): 1977 Term, p. 16, 
sec. 2.63. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶30-34. 

 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 
(Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 27, sec. 2.651. 

6.542  Alleging time and place of offense 

6.5421  Alleging time of offense 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 6-2, sec. 6.143. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 24, sec. 2.62. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶30-34. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶17, 27-37. 

 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 
(Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113. 

 State v. Stark, 162 Wis. 2d 537, 470 N.W.2d 317 
(Ct. App. 1991): 1990 Term, p. 6-6, sec. 6.5421. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.451. 

 State v. R.A.R., 148 Wis. 2d 408, 435 N.W.2d 315 
(Ct. App. 1988): 1988 Term, p. 6-1, sec. 6.142. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 6-3, sec. 6.143. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 For cases dealing with the sufficiency of the 
allegation in the complaint as to the time of the 
offense, see sec. 6.142. 

 For cases dealing with instructing jury on time 
of offense, see sec. 8.5394. 

6.5422  Alleging place of offense 

6.54221  In general 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 
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 For cases dealing with the sufficiency of the 
allegation in the complaint as to the location of the 
offense, see sec. 6.143. 

6.54222  Crime involving failure to 
act is committed at place 
where act is required to be 
performed 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

6.543  Alleging elements of offense 

6.5431  In general 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 31, sec. 2.6521. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 31, sec. 2.6521. 

 For cases dealing with the sufficiency of the 
complaint to allege the elements of the offense, see 
sec. 6.144. 

6.5432  Incorporation of elements 
through citation to statute 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 33-4, sec. 33.2221. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 25, sec. 2.631. 

 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 6-5, sec. 6.5422. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 31, sec. 2.6521. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 27, sec. 2.6521. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 27, sec. 2.6521. 

 For cases dealing with the incorporation of 
elements through citation in the complaint to the 
statute creating the charged offense, see sec. 6.1442. 

6.5433  Penalty enhancer is not 
necessarily element of offense 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 For cases dealing generally with the effect of a 
penalty enhancer on the substantive offense, i.e., 
whether penalty enhancer becomes element of 
offense that must be proved at trial beyond a 
reasonable doubt, see sec. 31.611. 

6.5434  Effect of failure to allege 
elements of offense 

 For cases dealing with this subject, see sec. 
12.1254. 

6.5435  Sufficiency with respect to 
particular offense 

 For cases dealing with the sufficiency of the 
complaint to charge a particular offense, see that 
offense in chapters 32 to 39. 

6.544  Effect of reference to wrong or 
nonexistent statutory subsection 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56. 

 For cases dealing with the effect of reference in 
the complaint to a wrong or nonexistent statutory 
subsection, see sec. 6.146. 

6.545  Negating statutory exceptions to 
liability for offense 

 For cases dealing with this subject, see sec. 6.145. 

6.546  Charging party to a crime 

 For cases dealing with this subject, see sec. 31.25. 

6.547  Charging repeater status 

6.5471  No need to allege repeater 
status in information if 
allegation of status has been 
made in complaint 

 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 
(Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511. 

http://supct.law.cornell.edu/supct/search/display.html?terms=Almendarez&url=/supct/html/96-6839.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Almendarez&url=/supct/html/96-6839.ZO.html�


6-63 

6.548  When information charges 
defendant with multiple counts 
based on multiple acts violating 
same criminal statute, it should tie 
specific act to each count charged 

 For cases dealing with this subject, see sec. 6.148. 

6.549  Other matters 

6.5491  Remedy when charging 
document mischaracterizes 
degree of offense,  e.g., when it 
designates crime charged as 
felony when it is actually 
misdemeanor 

 For cases dealing with this subject, see sec. 
6.1491. 

6.5492  Information is not insufficient 
with respect to nature of charge 
when defendant's 
misapprehension regarding 
nature of offense charged is 
attributable to incorrect reading 
of statute under which charge 
leveled rather than 
insufficiency in information 

 For cases dealing with this subject, see sec. 
30.916. 

6.55  Multiplicity And Duplicity In 
Information 

6.551  Multiplicity 

 For cases dealing with this subject, see secs. 
6.171 and 31.73. 

6.552  Duplicity 

 For cases dealing with this subject, see sec. 6.172. 

6.56  Amendment Of Information 

6.561  General principles 

6.5611  In general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶17. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 
(1995): 1994 Term, p. 6-17, sec. 6.561. 

 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 
(1981): 1981 Term, p. 31, sec. 2.67. 

 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 
(1978): 1977 Term, p. 16, sec. 2.66. 

 State v. Waste Management of Wisconsin, Inc., 81 
Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 
16, sec. 2.66. 

 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 
403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶19-
30. 

 In Interest of Tawanna H., 223 Wis. 2d 572, 590 
N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, 
sec. 42.6412. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251. 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 6-24, sec. 6.561. 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 6-17, sec. 6.561. 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 27, sec. 2.67. 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 18, sec. 2.63. 

 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 
(Ct. App. 1978): 1978 Term, p. 21, sec. 2.928. 

 For cases dealing with the amendment of the 
complaint, see sec. 6.196. 

6.5612  To allege repeater status 

 For cases dealing with this subject, see sec. 
31.6243. 

6.5613  To add charge 
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 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 
403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶19-
30. 

6.562  After arraignment, but before trial, 
with leave of the court 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶17. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Bury, 2001 WI App 37, 241 Wis. 2d 261, 
624 N.W.2d 395, 2000 Term WCA-191, at ¶6. 

6.563  At trial, to conform to proof 

6.5631  In general 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 
403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶19-
30. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶13-16. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 In Interest of Tawanna H., 223 Wis. 2d 572, 590 
N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, 
sec. 42.6412. 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 6-24, sec. 6.561. 

 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 
139 (Ct. App. 1991): 1990 Term, p. 6-8, sec. 6.563. 

 For cases dealing with amendment of the 
complaint to conform to the proof at trial, see sec. 
6.1963. 

6.5632  By adding charge 

 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 
403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶19-
30. 

6.564  Defendant's rights to notice of 
charge and to present a defense 
may be violated by amendment of 
information on day of trial 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

6.565  Waiver of objection to amendment 
of complaint 

6.5651  Defendant waives objection to 
amendment of information to 
add additional charges if he 
fails to object to such 
amendment in trial court 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

6.5652  Waiver of right to challenge 
amendment of information by 
requesting severance of 
amended count from other 
counts rather than requesting a 
continuance 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

6.57  Other Matters Relating To Information 

6.571  Waiver of objection to information 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 27, sec. 2.681. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 114, sec. 10.423. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 32, sec. 2.681. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 27, sec. 2.67. 

6.572  Joinder of defendants or offenses 
in same information 

6.5721  Of defendants 

 For cases dealing with this subject, see sec. 6.15. 
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6.5722  Of offenses 

 For cases dealing with this subject, see sec. 6.16. 

6.573  Charging in the disjunctive 

 For cases dealing with this subject, see sec. 6.172. 

6.574  Judicial review of district attorney's 
choice of charge 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 28, sec. 2.682. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111. 

 For cases dealing generally with the district 
attorney's choice of charge, see sec. 12.43. 

6.575  Surplus allegations may be 
disregarded 

 For cases dealing with this subject, see sec. 
19.513. 

6.576  Effect of failure to charge offense 

 For cases dealing with this subject, see sec. 
12.1254. 

6.577  PTAC theory not waived by 
omission of statutory cite from 
information 

 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 
227 (1978): 1977 Term, p. 17, sec. 2.671. 

6.578  When defendant improperly 
charged in information, will 
judgment flowing from that 
improper charge be reversed even 
though defendant has had error-
free trial? 

 For cases dealing with this subject, see sec. 6.582. 

6.579  Other matters 

6.5791  Effect of defects in form of 
information 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

6.5792  When prosecutor amends 
information to proper charge, 
defendant not prejudiced by 
trial court's refusal to dismiss 
original charge 

 For cases dealing with this subject, see sec. 6.537. 

6.5793  When challenge is made to new 
charges contained in 
information following 
bindover when original charge 
stated in complaint is not 
repeated in information, proper 
test is sufficiency of evidence 
test (i.e., whether evidence at 
preliminary examination was 
sufficient to demonstrate 
probable cause to believe 
defendant committed felony) 

 For cases dealing with this subject, see sec. 6.538. 

6.5794  Remedy when charging 
document mischaracterizes 
degree of offense,  e.g., when it 
designates crime charged as 
felony when it is actually 
misdemeanor 

 For cases dealing with this subject, see sec. 
6.1491. 

6.58  Appellate Review Of Challenge To 
Information 

6.581  In general 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 28, sec. 2.682. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶31. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

6.582  When defendant improperly 
charged in information, will 
judgment flowing from that 
improper charge be reversed even 
though defendant has had error-
free trial? 
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6.5821  Yes (Wisconsin Court of 
Appeals' answer) 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

6.5822  Unanswered by Wisconsin 
Supreme Court, but court of 
appeals' answer may have been 
undermined by supreme 
court;s rejection of court of 
appeals' primary holding in 
this case 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

6.6  Other Pretrial Proceedings 

6.61  Substitution Of Judge 

6.611  Constitutionality of substitution 
statute 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 42, sec. 2.811. 

 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 
(1982): 1981 Term, p. 32, sec. 2.811. 

 State ex rel. Tinti v. Circuit Court, 159 Wis. 2d 783, 
464 N.W.2d 853 (Ct. App. 1990): 1990 Term, p. 6-8, 
sec. 6.611. 

6.612  Sufficiency of request for 
substitution 

6.613  Timeliness of request for 
substitution 

6.6131  In general 

 State ex rel. Mace v. Circuit Court, 193 Wis. 2d 208, 
532 N.W.2d 720 (1995): 1994 Term, p. 6-18, sec. 
6.611. 

 State ex rel. Warrington v. Circuit Court, 100 Wis. 
2d 726, 303 N.W.2d 590 (1981): 1980 Term, p. 28, 
sec. 2.811. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 25, sec. 2.811. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶11-12. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.611. 

 State ex rel. Nowak v. Circuit Court, 169 Wis. 2d 
395, 485 N.W.2d 419 (Ct. App. 1992): 1991 Term, p. 
6-17, sec. 6.611. 

 State ex rel. Tinti v. Circuit Court, 159 Wis. 2d 783, 
464 N.W.2d 853 (Ct. App. 1990): 1990 Term, p. 6-9, 
sec. 6.612. 

 State ex rel. Tessmer v. Circuit Court, 123 Wis. 2d 
439, 367 N.W.2d 235 (Ct. App. 1985): 1984 Term, p. 
50, sec. 2.811. 

6.6132  Statutory time limit to request 
substitution does not 
commence until assigned 
individual has become judge 

 State ex rel. Strong v. Circuit Court, 184 Wis. 2d 
223, 516 N.W.2d 451 (Ct. App. 1994): 1993 Term, p. 
6-18, sec. 6.6111. 

6.6133  Provisions of, and 
interpretation of time limits in, 
civil substitution statute do not 
control or inform time limits 
imposed by criminal 
substitution statute 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶12. 

6.6134  Timeliness of request for 
substitution of trial judge 
subsequently assigned:  
request must be made prior to 
commencement of proceedings 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶11-12. 

6.614  Effect of substitution request 

6.6141  In general 

 State v. Smith, 106 Wis. 2d 17, 315 N.W.2d 343 
(1982): 1981 Term, p. 34, sec. 2.812. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Austin, 171 Wis. 2d 251, 490 N.W.2d 780 
(Ct. App. 1992): 1992 Term, p. 6-20, sec. 6.612. 
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 State v. Smith, 103 Wis. 2d 361, 309 N.W.2d 7 (Ct. 
App. 1981): 1981 Term, p. 34, sec. 2.812. 

6.6142  Limits trial judge's competency 
to act, but does not deprive trial 
judge of jurisdiction 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

6.615  Waiver of substitution request and 
of objection to denial of 
substitution 

6.6151  Waiver of substitution request 

6.61511  In general 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Austin, 171 Wis. 2d 251, 490 N.W.2d 780 
(Ct. App. 1992): 1992 Term, p. 6-20, sec. 6.612. 

 State ex rel. Nowak v. Circuit Court, 169 Wis. 2d 
395, 485 N.W.2d 419 (Ct. App. 1992): 1991 Term, p. 
6-17, sec. 6.611. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 6-10, 
sec. 6.613. 

6.61512  By entry of guilty or no 
contest plea after 
substitution request made 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

6.61513  Failure to object to judge's 
presiding over case after 
substitution request filed 
does not waive objection to 
judge's continuing to 
preside over case 

 State v. Austin, 171 Wis. 2d 251, 490 N.W.2d 780 
(Ct. App. 1992): 1992 Term, p. 6-20, sec. 6.612. 

6.61514  In case of subsequently 
assigned judge:  request 
must be made before 
commencement of 
proceedings 

 For cases dealing with this subject, see sec. 
6.6133. 

6.6152  Waiver of objection to denial of 
substitution 

6.61521  By failing to promptly seek 
review of it 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State ex rel. Nowak v. Circuit Court, 169 Wis. 2d 
395, 485 N.W.2d 419 (Ct. App. 1992): 1991 Term, p. 
6-17, sec. 6.611. 

6.61522  By entry of guilty or no 
contest plea after 
substitution request denied 

6.616  Withdrawal of request for 
substitution 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 25, sec. 2.812. 

6.617  Substitution of judge other than 
trial judge originally assigned 

6.6171  Substitution of judge assigned 
to preliminary examination 
(Wis. Stat. § 971.20(3)) 

6.6172  Substitution of trial judge 
subsequently assigned (Wis. 
Stat. § 971.20(5)) 

6.61721  In general 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶1-14. 

6.61722  This provision allows for 
substitution only prior to 
time defendant is 
determined to be guilty or 
not guilty, whether by 
factfinder or based on 
guilty or no-contest plea 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶1-14. 
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6.61723  This provision does not 
allow defendant to seek 
substitution of judge 
assigned to handle 
sentencing after revocation 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶1-14. 

6.6173  Substitution of judge following 
appeal (Wis. Stat. § 971.20(7)) 

 Rohl v. State, 97 Wis. 2d 514, 293 N.W.2d 922 
(1980): 1980 Term, p. 28, sec. 2.812. 

 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 
(Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621. 

 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 
(Ct. App. 1986): 1986 Term, p. 199, sec. 10.52. 

6.618  Appellate review of refusal to 
honor request 

6.6181  In general 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 26, sec. 2.813. 

 State ex rel. Tessmer v. Circuit Court, 123 Wis. 2d 
439, 367 N.W.2d 235 (Ct. App. 1985): 1984 Term, p. 
51, sec. 2.812. 

6.6182  Mode of review 

 State ex rel. Mace v. Circuit Court, 193 Wis. 2d 208, 
532 N.W.2d 720 (1995): 1994 Term, p. 6-18, sec. 
6.611. 

6.6183  Standard of review 

 State ex rel. Mace v. Circuit Court, 193 Wis. 2d 208, 
532 N.W.2d 720 (1995): 1994 Term, p. 6-18, sec. 
6.611. 

6.619  Other matters 

6.6191  Violation of substitution-of-
judge statute does not 
necessarily violate defendant's 
constitutional rights 

 For cases dealing with this subject, see sec. 
30.583. 

6.6192  Substitution in sexually violent 
person (i.e., ch. 980) proceeding 

 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 
(Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241. 

6.6193  Effect of improper denial of 
substitution request 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

6.6194  When assigned judge is from 
another county and holds court 
in that county, all documents 
executed by assigned judge are 
to be filed with the circuit court 
of the county where the records 
and files of the matter are kept 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

6.6195  Trial court not required to 
disclose information to 
defendant that might bear on 
decision whether to request 
substitution of judge 

 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶9-14. 

6.6196  Related matters 

 For cases dealing with motions for recusal or 
disqualification of judge, see sec. 6.971. 

 For cases dealing with the right to an impartial 
judge, see sec. 30.5. 

6.6197  What constitutes granting of 
request for substitution that 
bars judge from continuing to 
preside over case 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶10. 

6.62  Arraignment 

6.621  Timeliness of arraignment 
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6.6211  Effect of untimely arraignment 
to which defendant does not 
object 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

6.622  Required reading of information 
by district attorney 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

6.623  Required inquiry of multiple 
defendants represented by same 
attorney 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Kaye, 106 Wis. 2d 1, 315 N.W.2d 337 
(1982): 1981 Term, p. 107, sec. 8.233. 

 For cases dealing generally with joint 
representation of codefendants and possible 
conflict of interest that such representation may 
create, see sec. 25.2321. 

6.624  Plea 

 For cases dealing with this subject, see sec. 6.96. 

6.625  Effect of defects in arraignment 
that are not objected to 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

6.63  Proceedings Relating To Competency 
Of Defendant To Proceed 

6.631  Requirement of competency 

6.6311  During proceedings and at trial 
leading to conviction 

 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 
Term, p. 6-26, sec. 6.6334. 

 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 
Term, p. 6-22, sec. 6.631. 

 Medina v. California, 112 S. Ct. 2572 (1992): 1991 
Term, p. 6-18, sec. 6.6331. 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶47-48, 53. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 
(1997): 1996 Term, p. 6-5, sec. 6.634. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 
(1986): 1986 Term, p. 144, sec. 8.2351. 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶8. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶26. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 
(Ct. App. 1988): 1988 Term, p. 6-5, sec. 6.6331. 

6.6312  During postconviction 
proceedings 

 For cases dealing with this subject, see sec. 
10.165. 

6.6313  During proceedings for 
revocation of probation or 
parole 

 For cases dealing with this subject, see sec. 
41.31291. 

 For cases dealing with the procedure for 
determining competency during probation or 
parole revocation proceedings, see sec. 41.36912. 
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6.632  Test for competency 

6.6321  Competency to proceed to trial 

6.63211  In general 

 Indiana v. Edwards, 128 S. Ct. 2379 (2008). 

 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 
Term, p. 6-25, sec. 6.6321. 

 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 
Term, p. 6-22, sec. 6.6321. 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶53. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 
(1997): 1996 Term, p. 6-5, sec. 6.634. 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 25, sec. 2.71. 

 Lepley v. State, 90 Wis. 2d 369, 280 N.W.2d 124 
(1979): 1978 Term, p. 18, sec. 2.71. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶8-10, 26. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 6-10, sec. 6.63211. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 
(Ct. App. 1988): 1988 Term, p. 6-5, sec. 6.6331. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 50, sec. 2.711. 

6.63212  Test remains same 
regardless of stage of 
proceedings at which 
competency issue is raised 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶9. 

6.63213  Test is the same for 
pleading guilty or waiving 
counsel as for standing 
trial 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶9. 

6.63214  Focus of question of 
competency is on 
defendant's capacity to 
understand proceedings 
and assist in defense at 
time of proceedings, not at 
some time in past 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶9, 16. 

6.63215  Effect of amnesia 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 50, sec. 2.712. 

 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 
557 (Ct. App. 1987): 1986 Term, p. 163, sec. 8.353. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 50, sec. 2.711. 

6.63216  Comparison of test for 
competency to stand trial 
and of competency to 
waive counsel and 
represent oneself 

 For cases dealing with this subject, see sec. 30.44. 

6.6322  Competency during 
postconviction proceedings 

 For cases dealing with this subject, see sec. 
10.165. 

6.6323  Competency in probation or 
parole revocation proceeding 
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 For cases dealing with this subject, see sec. 
41.31291. 

6.633  Inquiry into competency to stand 
trial 

6.6331  When competency evaluation 
required 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 
(1997): 1996 Term, p. 6-5, sec. 6.634. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 
(1986): 1986 Term, p. 144, sec. 8.2351. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971. 

 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 
(Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322. 

 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 
(Ct. App. 1988): 1988 Term, p. 6-5, sec. 6.6331. 

 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 
(Ct. App. 1987): 1986 Term, p. 146, sec. 8.2351. 

6.6332  Burden of proof on question of 
competency 

6.63321  Burden of proof in general 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 
(1997): 1996 Term, p. 6-5, sec. 6.634. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶8. 

6.63322  Constitutionality of 
placing burden of proof on 
defendant to prove 
competency 

 Medina v. California, 112 S. Ct. 2572 (1992): 1991 
Term, p. 6-18, sec. 6.6331. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

6.63323  Constitutionality of 
placing burden of proof on 
defendant to prove 
incompetency by 
preponderance of evidence 

 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 
Term, p. 6-26, sec. 6.6334. 

6.63324  Constitutionality of 
placing burden on 
defendant to prove 
incompetency by clear and 
convincing evidence 

 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 
Term, p. 6-26, sec. 6.6334. 

6.63325  Constitutionality of burden 
of proof placed on state to 
show by clear and 
convincing evidence that 
defendant is incompetent 
when defendant claims he 
is competent 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

6.6333  Presumption of competency 

6.63331  Existence in general 

6.63332  Constitutionality of 

 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 
Term, p. 6-26, sec. 6.6334. 

 Medina v. California, 112 S. Ct. 2572 (1992): 1991 
Term, p. 6-18, sec. 6.6331. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

6.6334  Constitutional issues attending 
inquiry into competency 

6.63341  Constitutionality of 
presumption of 
competency 
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 For cases dealing with this subject, see sec. 
6.63332. 

6.63342  Constitutionality of 
placing burden of proof on 
defendant to prove 
competency 

 For cases dealing with this subject, see sec. 
6.63322. 

6.63343  Constitutionality of 
placing burden of proof on 
defendant to prove 
incompetency by 
preponderance of evidence 

 For cases dealing with this subject, see sec. 
6.63323. 

6.63344  Constitutionality of 
placing burden on 
defendant to prove 
incompetency by clear and 
convincing evidence 

 For cases dealing with this subject, see sec. 
6.63324. 

6.6335  Procedures for determining 
competency 

6.63351  In general 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶6. 

6.63352  No need for court to 
address defendant 
personally and receive his 
personal waiver of 
competency hearing after 
receipt of report by expert 
on defendant's condition 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

6.63353  No right to bail during 
pendency of competency 
proceedings 

 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 
N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.71. 

6.6336  What court may or must 
consider at inquiry into 
competency 

6.63361  Evidence of defendant's 
past mental condition, e.g., 
that defendant was 
competent during earlier 
criminal proceeding years 
before 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶50. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶11-17. 

6.63362  Character and competence 
of counsel who represented 
defendant in prior 
proceedings and testifies as 
to defendant's competence 
in them 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶18-21. 

6.63363  Opinions, perceptions, and 
impressions of counsel 
representing defendant in 
present proceedings 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶1-61. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶22-24, 
28-42. 

6.63364  Opinions, perceptions, and 
impressions of counsel 
who represented defendant 
in prior criminal 
proceeding 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶1-61. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶11-17, 
28-42. 
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6.63365  Defendant's demeanor in 
prior criminal proceeding 
before same judge 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶25-27. 

6.63366  Fact that defendant’s 
attorney did not raise issue 
of competence in prior 
proceeding 

 For cases dealing with this subject, see sec. 
6.63373. 

6.6337  Evidentiary issues 

6.63371  Judicial notice: Propriety of 
judge's taking judicial 
notice of character and 
competence of counsel who 
represented defendant in 
prior proceedings and who 
testifies at present 
proceeding as to 
defendant's competence in 
prior proceeding 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶18-21. 

6.63372  Attorney-client privilege: 
Consistency, with attorney-
client privilege, of 
permitting present or past 
counsel for defendant to 
testify about opinions, 
perceptions, and 
impressions regarding 
defendant's competency 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶1-61. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶28-42. 

6.63373  It is not reasonable to infer 
defendant’s competence 
from fact that his or her 
attorney did not raise issue 
of competence in prior 
proceeding 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶50. 

6.6338  Sufficiency issues 

6.63381  Sufficiency of inquiry into 
competency 

 Lepley v. State, 90 Wis. 2d 369, 280 N.W.2d 124 
(1979): 1978 Term, p. 18, sec. 2.72. 

6.63382  Sufficiency of evidence to 
prove competency 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

6.6339  Waiver of right to hearing on 
question of competency 

6.63391  Defendant's waiver of right 
to competency hearing in 
general 

 Medina v. California, 112 S. Ct. 2572 (1992): 1991 
Term, p. 6-18, sec. 6.6331. 

6.63392  No need for court to 
address defendant 
personally and receive his 
personal waiver of 
competency hearing after 
receipt of report by expert 
on defendant's condition 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. 
App. 1992): 1992 Term, p. 6-24, sec. 6.6333. 

6.634  Inquiry into competency to stand 
trial (cont'd) 

6.6341  Appellate review of trial court's 
inquiry into competency 

6.63411  In general 

 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 
(1997): 1996 Term, p. 6-5, sec. 6.634. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶10, 45. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 
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6.63412  Of trial court's finding of 
competency 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

6.63413  In conducting review, 
appellate court limited to 
evidence that was before 
trial court at competency 
hearing 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

6.6342  Other matters 

6.63421  Remedy for failure to 
conduct competency 
evaluation when required 

 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 
(Ct. App. 1988): 1988 Term, p. 6-5, sec. 6.6331. 

6.63422  Fifth amendment not 
applicable at psychiatric 
examination 

 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, 
p. 102, sec. 8.753. 

6.63423  Later finding of 
incompetency does not 
necessarily require inquiry 
into whether competency 
existed at time of prior 
proceeding 

 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 
(Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436. 

6.63424  Time limits on conducting 
competency evaluation 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

6.63425  When defense counsel 
required to raise issue of 
defendant's competency 

 For cases dealing with this subject, see sec. 
6.6393. 

6.63426  When trial court required 
to hold additional 
competency proceedings 
after initial determination 
that defendant is 
competent 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶44-62. 

6.635  Incompetency commitment 

6.6351  Duration 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-19, sec. 6.6311. 

 State v. Moore, 167 Wis. 2d 491, 481 N.W.2d 633 
(1992): 1991 Term, p. 6-19, sec. 6.6341. 

 State ex rel. Deisinger v. Treffert, 85 Wis. 2d 257, 
270 N.W.2d 402 (1978): 1978 Term, p. 19, sec. 2.73. 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶10. 

 State v. Moore, 161 Wis. 2d 104, 467 N.W.2d 201 
(Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.6311. 

6.6352  Remedy for unlawful 
commitment 

6.636  Procedures upon release of 
incompetent defendant 

6.6361  Disposition of charges 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-19, sec. 6.6321. 

 State ex rel. Deisinger v. Treffert, 85 Wis. 2d 257, 
270 N.W.2d 402 (1978): 1978 Term, p. 19, sec. 2.741. 

 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 
N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.721. 

6.6362  Reexamination 

6.63621  Court's right to order 

 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 
N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.722. 
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 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 
679 N.W.2d 910, at ¶1-15. 

6.63622  Time limits on 
reexamination commitment 

 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 
N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.723. 

6.63623  Returning accused to court 
for reexamination 

 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 
N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.724. 

6.6363  Civil commitment 

 For cases dealing with this subject, see sec. 6.637. 

6.637  Civil commitment 

6.6371  In general 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶10. 

 In Matter of Haskins, 101 Wis. 2d 176, 304 N.W.2d 
125 (Ct. App. 1980): 1980 Term, p. 28, sec. 2.72. 

6.6372  Closing civil commitment 
proceedings to public and press 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-19, sec. 6.6331. 

6.6373  Confidentiality of civil 
commitment proceedings 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-19, sec. 6.6332. 

6.638  Competency standard for standing 
trial is sufficient for judging 
competency to plead guilty or 
waive right to counsel 

 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 
Term, p. 7-7, sec. 7.231. 

6.639  Other matters 

6.6391  Appellate review of 
competency determination 

 For cases dealing with this subject, see sec. 
6.6341. 

6.6392  Federal habeas corpus review 
of state court's finding of 
competency 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-17, sec. 2.6512. 

 Maggio v. Fulford, 103 S. Ct. 2261 (1983): 1982 
Term, p. 125, sec. 7.65. 

6.6393  Counsel's obligation to raise 
question of competency 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶42-49. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-18, sec. 6.6341. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 
(1986): 1986 Term, p. 144, sec. 8.2351. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶28. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶23. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 
(Ct. App. 1987): 1986 Term, p. 146, sec. 8.2351. 

 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 
(Ct. App. 1985): 1985 Term, p. 119, sec. 8.235. 

6.6394  When counsel required to 
renew question of competency 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

6.6395  Remedy for failure to conduct 
competency evaluation when 
required 

 For cases dealing with this subject, see sec. 
6.63421. 
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6.6396  Defendant's waiver of right to 
competency hearing 

 For cases dealing with this subject, see sec. 
6.6339. 

6.6397  Constitutionality of forcing 
defendant to take antipsychotic 
drug to render him competent 
during trial 

 Sell v. United States, 123 S. Ct. 2174 (2003). 

 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 
Term, p. 8-19, sec. 8.831. 

6.6398  Defense counsel's obligations 
and role with respect to 
competency question 

6.63981  In general 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶36-38. 

6.63982  Counsel's obligation to 
raise question of 
competency 

 For cases dealing with this subject, see sec. 
6.6393. 

6.6399  Other matters 

6.63991  Proceedings relating to 
defendant's competency to 
proceed during 
postconviction process 

 For cases dealing with this subject, see sec. 
10.1653. 

6.63992  Later finding of 
incompetency does not 
necessarily require inquiry 
into whether competency 
existed at time of prior 
proceeding 

 For cases dealing with this subject, see sec. 
6.63423. 

6.63993  Trial court's options upon 
finding of incompetency 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 6-19, sec. 6.6342. 

6.63994  No need for court to 
address defendant 
personally and receive his 
personal waiver of 
competency hearing after 
receipt of report by expert 
on defendant's condition 

 For cases dealing with this subject, see sec. 
6.63352. 

6.63995  No right to bail during 
pendency of competency 
proceedings 

 For cases dealing with this subject, see sec. 
6.63353. 

6.63996  Defense counsel is duty-
bound to accurately inform 
court of his or her opinion 
of client's competency 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶23. 

6.64  Proceedings Related To Entry Of 
Insanity Plea 

6.641  Entry of insanity plea 

6.6411  Propriety of joining insanity 
plea with plea of guilty or no 
contest 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 
7.442. 

6.6412  Time limits on entry of plea 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

6.642  Psychiatric examination of accused 

6.6421  In general 

 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 
(Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413. 

 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 
(Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712. 
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6.6422  Indigent's constitutional right 
to psychiatric examination and 
testimony at state's expense 

6.64221  In general 

 Tuggle v. Netherland, 116 S. Ct. 283 (1995): 1995 
Term, p. 9-18, sec. 9.514. 

 Ake v. Oklahoma, 105 S. Ct. 1087 (1985): 1984 
Term, p. 93, sec. 4.793. 

 Polk County v. State Public Defender, 188 Wis. 2d 
665, 524 N.W.2d 389 (1994): 1994 Term, p. 6-22, sec. 
6.6432. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 16-2, sec. 16.142. 

 Polk County v. State Public Defender, 179 Wis. 2d 
312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 
12-5, sec. 12.6613. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413. 

 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 
(Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413. 

6.64222  Wis. Stat. § 971.16(1) is not 
vehicle for meeting 
requirement that indigent 
be provided psychiatric 
examination at state's 
expense 

 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 
(Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413. 

6.64223  Waiver of right by 
withdrawal of insanity 
plea 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413. 

6.6423  Defendant does not have 
absolute statutory right to 
appointment of psychiatrist; 
trial court has discretion 
whether to appoint psychiatrist 
under Wis. Stat. § 971.16(1) 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413. 

 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 
(Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413. 

6.6424  State's right of access to report 
of examination 

 For cases dealing with this subject, see sec. 
18.571. 

6.6425  Public defender responsible for 
payment for expert services 
necessary for adequate insanity 
defense 

 For cases dealing with this subject, see sec. 6.646. 

6.6426  Other matters 

 For cases dealing with the right to counsel 
during court-ordered psychiatric examination, see 
sec. 25.144. 

 For cases dealing with the protection afforded 
by the privilege against self-incrimination during 
court-ordered psychiatric examination, see sec. 
24.46. 

6.643  Withdrawal of insanity plea 

6.6431  In general 

 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 
(1978): 1978 Term, p. 48, sec. 4.71. 

6.6432  Waiver effected by withdrawal 
of insanity plea 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413. 

6.6433  Decision whether to withdraw 
insanity plea is defendant's to 
make 

 For cases dealing with this subject, see sec. 
25.58391. 

6.6434  Court not required to engage in 
personal colloquy with 
defendant who withdraws 
insanity plea to determine that 
waiver of insanity plea was 
knowing, voluntary, and 
intelligent 
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 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶14-27. 

6.6435  In absence of objection from 
defendant, counsel may 
withdraw insanity plea 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶23. 

6.6436  Decision to withdraw insanity 
plea ultimately belongs to 
defendant 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶23. 

6.6437  Validly entered guilty plea 
automatically waives insanity 
defense and thereby implicitly 
withdraws insanity plea 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶25. 

6.644  State's access to records and reports 
regarding defendant's mental 
condition 

6.6441  Defense psychiatrist's report 

 For cases dealing with this subject, see sec. 
18.571. 

6.6442  Past psychiatric treatment 
records 

 For cases dealing with this subject, see sec. 
18.572. 

6.645  Waiver of fifth amendment 
privilege by entry of insanity plea 

 Powell v. Texas, 109 S. Ct. 3146 (1989): 1988 Term, 
p. 25-2, sec. 25.131. 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-20, sec. 6.643. 

6.646  Public defender responsible for 
payment for expert services 
necessary for adequate insanity 
defense 

 Polk County v. State Public Defender, 188 Wis. 2d 
665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, 
sec. 47.821. 

 Polk County v. State Public Defender, 179 Wis. 2d 
312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 
12-5, sec. 12.6613. 

 Brown County v. State Public Defender, 167 Wis. 
2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, 
p. 12-7, sec. 12.6631. 

6.647  Changing plea of not guilty to plea 
of not guilty and not guilty by 
reason of mental disease or defect 

6.6471  In general 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

6.6472  Appellate review of denial of 
motion to change plea 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

6.648  Other and related matters 

6.6481  Defendant has no 
constitutional right to plead not 
guilty by reason of insanity 

 For cases dealing with this subject, see sec. 
8.7985. 

6.65  Preventive Detention 

6.651  Constitutionality of preventive 
detention 

 For cases dealing with this subject, see sec. 
22.7221. 

6.652  Procedures 
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6.653  Remedy for failure to conduct 
timely preventive detention 
hearing under federal act 

 United States v. Montalvo-Murillo, 110 S. Ct. 2072 
(1990): 1989 Term, p. 6-7, sec. 6.611. 

6.66  Deposition Of Witness 

6.661  Videotaped deposition of witness 
under Wis. Stat. § 885.40-.47 

6.6611  When procedures of Wis. Stat. § 
885.43-.44, applicable 

 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 
(Ct. App. 1982): 1982 Term, p. 98, sec. 5.892. 

6.662  Deposition of witness under Wis. 
Stat. § 967.04(1)-(6) 

6.6621  When deposition permitted 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 141, sec. 8.632. 

6.6622  Constitutionality of procedure 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 141, sec. 8.632. 

6.663  Videotaped deposition of child-
witness under Wis. Stat. § 967.04(7) 

6.6631  Constitutionality of procedure 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 27-4, 
sec. 27.411. 

 For cases dealing generally with the use of the 
videotaped testimony of a child-witness or a 
victim of a sensitive crime to protect child-witness 
or victim from unnecessary stress, see sec. 20.3832. 

 For cases dealing with the consistency of 
videotaping the testimony of a witness with the 
right of confrontation, see sec. 27.432. 

6.6632  Need for opportunity for 
defendant to cross-examine 
child-victim-witness 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

6.664  Videotaped statement of child 
under Wis. Stat. § 908.08 

 For cases dealing with this subject, see sec. 15.64. 

6.67  Appointment Of Special Prosecutor 

6.671  When permitted 

6.6711  In general 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶7-9. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 123, sec. 9.861. 

6.6712  For purposes of handling 
refusal hearing under implied 
consent law 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶7-9. 

6.672  Court may appoint assistant 
attorney general 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 47, sec. 2.871. 

6.68  Court Orders Relating To Victims And 
Witnesses 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

 For cases dealing generally with the rights of 
victims and witnesses of crime, see sec. 12.6832. 

6.69  Other Pretrial Proceedings 

6.691  "Reverse waiver" proceeding 

 For cases dealing with this subject, see sec. 6.463. 

6.692  Consolidation of out-of-county 
charges 

6.6921  Procedure for consolidation 

6.69211  In general 
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 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 
(1991): 1990 Term, p. 9-18, sec. 9.4513. 

6.69212  Strict compliance with 
procedures not essential to 
valid consolidation 

 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 
(1991): 1990 Term, p. 9-18, sec. 9.4513. 

6.6922  Effect of consolidation 

 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 
(1991): 1990 Term, p. 9-18, sec. 9.4513. 

6.693  Suppression hearing 

6.6931  Hearing on motion to suppress 
evidence on Fourth 
Amendment grounds 

 For cases dealing with this subject, see sec. 1.92. 

6.6932  Hearing on motion to suppress 
statement 

 For cases dealing with this subject, see sec. 2.62. 

6.6933  Hearing on motion to suppress 
identification 

 For cases dealing with this subject, see sec. 3.42. 

6.6934  Requirement that suppression 
hearing be open to public and 
press 

 For cases dealing with this subject, see secs. 
30.7214 and 46.124. 

6.694  Hearing on request for permission 
to file complaint when district 
attorney refuses to issue it 

 For cases dealing with this subject, see sec. 6.112. 

6.695  Severance of defendants or 
offenses 

 For cases dealing with this subject, see secs. 6.93 
and 6.94. 

6.696  Indictment 

6.6961  Sufficiency of in general 

 United States v. Resendiz-Ponce, 127 S. Ct. 782 
(2007). 

6.6962  Sufficiency to charge attempt 

 United States v. Resendiz-Ponce, 127 S. Ct. 782 
(2007). 

6.6963  Federal constitutional right to 
be tried only on indictment of 
grand jury 

 For cases dealing with this subject, see sec. 
30.991. 

6.697  Hearing to determine whether 
probable cause exists to justify 
defendant's detention (Gerstein 
hearing) 

 For cases dealing with this subject, see sec. 6.31. 

6.698  Change of venue 

6.6981  In general 

 For cases dealing with a change of venue to 
ensure a fair trial, see sec. 30.22. 

6.6982  When change of venue ordered, 
case record is transferred to 
new county 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

6.699  Other proceedings 

6.6991  Removal of criminal case to 
federal court 

 State v. Cegielski, 124 Wis. 2d 13, 368 N.W.2d 628 
(1985): 1984 Term, p. 163, sec. 9.821. 

6.7  Pretrial Motions 

6.71  Motion To Suppress Evidence On 
Account Of Fourth Amendment 
Violation 

 For cases dealing with this subject, see chapter 1. 

6.72  Motion To Suppress Defendant's 
Statement 
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6.721  On ground that Miranda rights 
violated 

 For cases dealing with this subject, see sec. 2.1. 

6.722  On ground of involuntariness 

 For cases dealing with this subject, see sec. 2.2. 

6.723  On ground that statement was 
made after unreasonably long 
detention 

 For cases dealing with this subject, see sec. 2.4. 

6.724  On ground of denial of sixth 
amendment right to counsel 

 For cases dealing with this subject, see sec. 2.3. 

6.725  On other grounds 

 For cases dealing with this subject, see secs. 2.52 
and 2.53. 

6.726  Hearing on motion 

 For cases dealing with this subject, see sec. 2.62. 

6.727  Waiver of objection to statement 

 For cases dealing with this subject, see sec. 2.63. 

6.728  Appellate review of trial court's 
findings and decision 

 For cases dealing with this subject, see sec. 2.65. 

6.73  Motion To Suppress Identification 

6.731  On ground that identification 
procedure was impermissibly 
suggestive 

 For cases dealing with this subject, see sec. 3.1. 

6.732  On ground of denial of right to 
counsel 

 For cases dealing with this subject, see sec. 3.2. 

6.733  On other grounds 

6.7331  Unreliability of identification 
(inconsistencies and 
contradictions in eyewitness's 
testimony) 

 For cases dealing with this subject, see sec. 3.35. 

6.7332  Illegal arrest 

 For cases dealing with this subject, see sec. 
1.8323. 

6.7333  Lineup held after arrest for 
offense other than that which 
prompted lineup 

 For cases dealing with this subject, see sec. 3.33. 

6.7334  Person arrested for civil 
violation compelled to 
participate in lineup on 
unrelated criminal charge 

 For cases dealing with this subject, see sec. 3.34. 

6.7335  When officer shown 
photograph of defendant prior 
to crime 

 For cases dealing with this subject, see sec. 3.37. 

6.74  Motion To Sever Defendants Or 
Offenses 

6.741  Severance of defendants 

 For cases dealing with this subject, see sec. 6.93. 

6.742  Severance of offenses 

 For cases dealing with this subject, see sec. 6.94. 

6.75  Motion For Change Of Venue To 
Ensure Fair Trial 

 For cases dealing with this subject, see sec. 30.22. 

6.76  Motion To Dismiss On Ground That 
Statute Creating Crime Is 
Unconstitutional 

6.761  Vagueness 

6.7611  In general 
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 For cases dealing with this subject, see sec. 
22.211. 

6.7612  Standing to raise 

 For cases dealing with this subject, see sec. 
22.212. 

6.7613  Use of standard of 
reasonableness does not render 
statute vague 

 For cases dealing with this subject, see sec. 
22.213. 

6.762  Overbreadth 

 For cases dealing with this subject, see sec. 47.48. 

6.763  Creation of strict liability 

 For cases dealing with this subject, see secs. 
22.22 and 31.76. 

6.764  Infringement on particular 
constitutional rights 

6.7641  Right to equal protection of the 
laws 

 For cases dealing with this subject, see chapter 
23. 

6.7642  Right to freedom of speech 

 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 
Term, p. 68, sec. 3.7121. 

 United States v. Albertini, 105 S. Ct. 2897 (1985): 
1984 Term, p. 210, sec. 12.7941. 

 United States v. Grace, 103 S. Ct. 1702 (1983): 1982 
Term, p. 60, sec. 3.7132. 

 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 
Term, p. 155, sec. 12.331. 

 Shepherd Construction Co. v. Georgia, 102 S. Ct. 626 
(1981): 1981 Term, p. 183, sec. 12.7921. 

 Landmark Communications v. Virginia, 98 S. Ct. 
1535 (1978): 1977 Term, p. 91, sec. 12.74. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 
12.561. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111. 

 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 
(Ct. App. 1979): 1978 Term, p. 36, sec. 3.7132. 

 For cases dealing generally with the right to 
freedom of speech, see sec. 30.95. 

6.7643  Right to freedom of religion 

 Employment Division v. Smith, 110 S. Ct. 1595 
(1990): 1989 Term, p. 36-1, sec. 36.112. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161. 

 State v. Kasuboski, 87 Wis. 2d 407, 275 N.W.2d 101 
(Ct. App. 1978): 1978 Term, p. 36, sec. 3.7131. 

 For cases dealing generally with the right to 
freedom of religion, see sec. 30.985. 

6.7644  Right to privacy 

 For cases dealing with the right to privacy, see 
sec. 30.988. 

6.7645  Other rights 

 For cases dealing with a particular constitutional 
right, see section where that right is covered in 
chapters 22 to 30. 

6.765  Waiver of challenge to 
unconstitutionality 

 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 
(1978): 1978 Term, p. 37, sec. 3.714. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 57, sec. 3.715. 

6.766  General principles for adjudicating 
the constitutionality of statutes 

 For cases dealing with this subject, see sec. 47.4. 

6.77  Motion To Dismiss On Other Grounds 

6.771  Denial of right to speedy trial 
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 For cases dealing with this subject, see sec. 30.1. 

6.772  Double jeopardy 

 For cases dealing with this subject, see chapter 
29. 

6.773  Selective or discriminatory 
prosecution 

 For cases dealing with this subject, see secs. 
23.212, 23.222, and 23.5. 

6.774  Defects in earlier proceedings 

6.7741  Defects in arrest 

 For cases dealing with this subject, see chapter 1. 

6.7742  Defects in complaint 

 For cases dealing with this subject, see sec. 6.1. 

6.7743  Defects in initial appearance 

 For cases dealing with this subject, see sec. 6.32. 

6.7744  Defects in preliminary 
examination 

 For cases dealing with this subject, see sec. 6.4. 

6.7745  Defects in information 

 For cases dealing with this subject, see sec. 6.5. 

6.7746  Defects in arraignment 

 For cases dealing with this subject, see sec. 6.62. 

6.775  Delay in institution of prosecution 

6.7751  In general 

 For cases dealing with this subject, see sec. 
22.312. 

6.7752  For particular purposes 

6.77521  To prejudice defense 

 For cases dealing with this subject, see sec. 
22.312. 

6.77522  To avoid juvenile court 
jurisdiction 

 For cases dealing with this subject, see secs. 
42.42 and 42.92. 

6.776  Statute of limitations 

 For cases dealing with this subject, see sec. 12.3. 

6.777  Immunity 

 For cases dealing with this subject, see secs. 
12.64 and 24.7. 

6.778  Improper venue 

 For cases dealing with this subject, see sec. 12.2. 

6.779  Other grounds 

6.7791  Collateral estoppel 

 For cases dealing with this subject, see sec. 
12.621. 

6.7792  Discrimination in selection of 
grand jury foreman 

 For cases dealing with this subject, see sec. 
4.1952. 

6.7793  Charges against juvenile in 
adult court not based on same 
transaction considered by 
juvenile court at waiver 
proceeding 

 For cases dealing with this subject, see sec. 
42.392. 

6.7794  Defendant's acts protected by 
first amendment 

 For cases dealing with the dismissal of a 
criminal prosecution because the defendant's acts 
are protected by the first amendment, see secs. 
6.7642 and 6.7643. 

 For cases dealing generally with the 
constitutional rights to freedom of speech and 
freedom of religion, see secs. 30.95 and 30.985. 

6.7795  Failure to disclose identity of 
an informant 

 For cases dealing with the requirement that the 
state disclose the identity of an informant under 
certain circumstances, see sec. 22.432. 
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6.7796  Immunity for merchant 
detaining suspected shoplifter 

 For cases dealing with this subject, see sec. 40.93. 

6.7797  Nonprosecution agreement 

 For cases dealing with this subject, see sec. 
12.681. 

6.7798  Belief that crimes other than 
charged offense were 
committed, or that defendant is 
potentially subject to civil 
liability, does not provide basis 
to dismiss prosecution 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231. 

6.7799  Other grounds 

6.77991  Federal preemption 

 For cases dealing with this subject, see sec. 
40.984. 

6.77992  Conflict of interest on part 
of prosecutor 

 For cases dealing with this subject, see sec. 
12.66492. 

6.77993  Charges in adult court are 
based on same matter that 
resulted in disposition in 
juvenile court 

 For cases dealing with this subject, see sec. 
42.492. 

6.77994  Defendant's conduct 
alleged by state does not, 
as matter of law, come 
within statute creating 
offense with which 
defendant is charged 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶7. 

6.78  Other Pretrial Motions 

6.781  Motion for continuance 

 For cases dealing with this subject, see sec. 8.821. 

6.782  Motion for bill of particulars 

6.783  Motion in limine 

6.7831  In general 

 State v. Horn, 139 Wis. 2d 473, 407 N.W.2d 854 
(1987): 1986 Term, p. 72, sec. 3.911. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶36-40. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 11-10, sec. 
11.478. 

6.7832  Purpose of motion 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶37. 

6.7833  Circumstances under which 
motion is appropriate 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶11. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶40. 

6.7834  Need to reraise issue or object 
at trial after motion in limine 
made and disposed of at 
pretrial hearing 

 For cases dealing with this subject, see sec. 
11.4984. 

6.7835  Ruling on motion in limine is 
provisional, subject to 
necessary adjustments in light 
of evidence and legal 
arguments later presented 
during trial 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

6.7836  Court of appeals' concern about 
pattern of witness and/or 
attorney violation of in limine 
orders 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶28-31. 
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6.7837  Suggested procedures to be 
followed to avoid violations of 
in limine orders 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶30. 

6.784  Motion for recusal or 
disqualification of judge 

 For cases dealing with this subject, see sec. 6.971. 

6.785  Motion to appoint special 
prosecutor 

 For cases dealing with this subject, see sec. 6.67. 

6.786  Motion to substitute counsel 

 For cases dealing with this subject, see sec. 6.951. 

6.787  Motion to compel discovery 

 For cases dealing generally with discovery and 
disclosure, see sec. 6.8. 

6.788  Motion to disqualify counsel 

6.7881  To disqualify defense counsel 

 For cases dealing with this subject, see sec. 25.52. 

6.7882  To disqualify prosecutor 

 For cases dealing with this subject, see sec. 6.954. 

6.789  Motion for withdrawal of counsel 

 For cases dealing with this subject, see sec. 6.952. 

6.79  Other Pretrial Motions (cont'd) 

6.791  Motion for summary affirmance 

6.7911  This motion not appropriate in 
criminal case 

 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 
704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶11-
12. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852. 

6.792  Motion for funds to retain services 
of, or to hire, expert witnesses 

 For cases dealing with this subject, see sec. 
6.9981. 

6.793  Motion for appointment of counsel 
for indigent defendant 

 For cases dealing with this subject, see sec. 25.54. 

6.794  Motion to change plea of not guilty 
to plea of not guilty and not guilty 
by reason of mental disease or 
defect 

 For cases dealing with this subject, see sec. 6.647. 

6.795  Motion to suppress witness's 
statement on account of 
involuntariness 

 For cases dealing with this subject, see sec. 
22.457. 

6.8  Discovery And Disclosure 

6.81  Disclosure Of Exculpatory Evidence 

6.811  Prosecutor's duty to disclose 
exculpatory evidence 

6.8111  General principles 

6.81111  In general 

 Cone v. Bell, 129 S. Ct. 1769 (2009). 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 
Term USSC-25. 

 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 
Term, p. 6-29, sec. 6.8111. 

 Wood v. Bartholomew, 116 S. Ct. 7 (1995): 1995 
Term, p. 6-28, sec. 6.814. 

 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 
Term, p. 6-22, sec. 6.8111. 

 Arizona v. Youngblood, 109 S. Ct. 333 (1988): 1988 
Term, p. 6-7, sec. 6.811. 

 United States v. Bagley, 105 S. Ct. 3375 (1985): 
1984 Term, p. 76, sec. 3.8111. 
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 California v. Trombetta, 104 S. Ct. 2528 (1984): 
1983 Term, p. 172, sec. 8.352. 

 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, 
p. 51, sec. 3.811. 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶38-40. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶22. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶60-64, 65. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶12-23. 

 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 70, sec. 3.8111. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 78, sec. 3.812. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 78, sec. 3.812. 

 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 
386 (1982): 1981 Term, p. 51, sec. 3.811. 

 Rohl v. State, 96 Wis. 2d 621, 292 N.W.2d 636 
(1980): 1979 Term, p. 86, sec. 7.24. 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 41, sec. 3.8111. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 37, sec. 3.811. 

 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 
692 (1979): 1978 Term, p. 37, sec. 3.811. 

 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 
(1978): 1977 Term, p. 31, sec. 3.811. 

 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 
262 N.W.2d 773 (1978): 1977 Term, p. 31, sec. 3.811. 

 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 
750, 762 N.W.2d 788, at ¶17. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶38-43. 

 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶32. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶29-30. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 6-23, sec. 6.8111. 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 6-28, sec. 6.8111. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 6-23, sec. 6.8111. 

 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 
(Ct. App. 1991): 1990 Term, p. 6-12, sec. 6.8111. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 
(Ct. App. 1986): 1986 Term, p. 70, sec. 3.8111. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 77, sec. 3.8111. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 51, sec. 3.811. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 45, sec. 3.8111. 

 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. 
App. 1980): 1980 Term, p. 45, sec. 3.8111. 
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 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 
N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 37, sec. 
3.811. 

6.81112  Duty extends to 
impeachment evidence 

 For cases dealing with this subject, see sec. 
6.81121. 

6.81113  Duty extends to evidence 
known only to police 
investigators and not to 
prosecutor 

 For cases dealing with this subject, see sec. 
6.8116. 

6.81114  Timeliness of disclosure 

 For cases dealing with this subject, see sec. 
6.8196. 

6.81115  Prosecutor's duty to 
disclose exculpatory 
evidence at postconviction 
stage of prosecution 

 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 
750, 762 N.W.2d 788, at ¶17. 

6.81116  Duty extends to evidence 
material not only to guilt, 
but also to punishment 

 Cone v. Bell, 129 S. Ct. 1769 (2009). 

6.8112  Disclosure of particular 
evidence 

6.81121  Evidence relating to 
credibility of witness in 
general (e.g., impeachment 
evidence) 

 Youngblood v. West Virginia, 126 S. Ct. 2188 
(2006). 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 
Term, p. 6-32, sec. 6.81121. 

 United States v. Bagley, 105 S. Ct. 3375 (1985): 
1984 Term, p. 77, sec. 3.8112. 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶38-40. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶12-23, 29-31. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶43. 

 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 70, sec. 3.8111. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 78, sec. 3.812. 

 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 
(1978): 1977 Term, p. 31, sec. 3.811. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶38-43. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶30. 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 6-28, sec. 6.8111. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 6-23, sec. 6.8111. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 45, sec. 3.8112. 

 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. 
App. 1980): 1980 Term, p. 45, sec. 3.8112. 

6.81122  Evidence not in sole 
knowledge or exclusive 
control or possession of 
state 

 For cases dealing with this subject, see sec. 
6.8113. 

6.81123  Cumulative evidence 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 42, sec. 3.8112. 
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6.81124  Polygraph test results that 
would be inadmissible at 
trial 

 Wood v. Bartholomew, 116 S. Ct. 7 (1995): 1995 
Term, p. 6-28, sec. 6.814. 

6.81125  Evidence relating to 
reliability of police 
investigation 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

6.81126  Evidence of deferred 
prosecution agreement 
with state's witness 
regarding unrelated 
charges that culminated in 
dismissal of those charges 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶31-39. 

6.81127  Evidence that state's 
witness had been convicted 
of unrelated ordinance 
violation 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶31-39. 

6.81128  Child sexual assault 
victim's accusation that 
third party sexually 
assaulted her 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶12-23. 

 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶33-36. 

6.81129  Fact that witness who 
testified at trial was police 
informant 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

6.8113  Duty does not extend to 
evidence not within sole 
knowledge or control or 
exclusive possession of state 

6.81131  In general 

 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 
386 (1983): 1982 Term, p. 62, sec. 3.8112. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 37, sec. 3.811. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 51, sec. 3.811. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 45, sec. 3.8113. 

6.81132  This limitation does not 
apply when discovering 
and securing evidence 
would have placed an 
intolerable burden on the 
defense 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

6.81133  Statements given by 
defendant that are known 
by police officers or 
contained in police reports 
are within exclusive 
control of prosecution even 
though defendant may be 
aware of them 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

6.8114  Disclosure prior to proceedings 
other than trial 

6.81141  Prior to preliminary 
examination 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶69. 

 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 
262 N.W.2d 773 (1978): 1977 Term, p. 31, sec. 3.812. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 62, sec. 3.8113. 

 For cases dealing with discovery rights prior to 
the preliminary examination, see sec. 6.8984. 
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6.81142  Prior to entry of guilty or 
no contest plea 

 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 
Term USSC-25. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶11-23. 

 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶1-47. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

6.8115  Compliance with duty by 
opening file to defense 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 78, sec. 3.8113. 

6.8116  Prosecutor has duty to learn of 
favorable evidence known to 
others acting on government's 
behalf in the case, including 
the police 

 Youngblood v. West Virginia, 126 S. Ct. 2188 
(2006). 

 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 
Term, p. 6-32, sec. 6.8113. 

 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 
Term, p. 6-24, sec. 6.8112. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

6.8117  Duty to disclose is ongoing 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

6.8118  When new trial required for 
breach of duty 

 For cases dealing with this subject, see sec. 6.815. 

6.8119  Other matters 

6.81191  When witness who testifies 
at trial is police informant, 
must prosecutor reveal that 
fact to defendant? 

 For cases dealing with this subject, see sec. 
17.776. 

6.81192  Other matters 

 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 125, sec. 5.8323. 

6.812  Defendant's right to exculpatory 
evidence from sources other than 
prosecutor and law enforcement 
agencies 

 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 
Term, p. 70, sec. 3.812. 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941. 

 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 
(Ct. App. 1996): 1995 Term, p. 6-35, sec. 6.894. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

 Rock County Department of Social Services v. 
DeLeu, 143 Wis. 2d 508, 422 N.W.2d 142 (Ct. App. 
1988): 1987 Term, p. 42-7, sec. 42.641. 

 For cases dealing with a defendant's right to 
have the trial court make an in camera inspection 
of documents or records in possession of third 
parties to determine whether they contain 
exculpatory evidence, see sec. 6.893. 
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6.813  Defendant's right to have trial court 
make in camera inspection of 
documents or records (e.g., victim's 
mental health treatment records) 
that are privileged or protected or 
in the possession of third parties to 
determine whether they contain 
exculpatory evidence and to have 
access to those documents or 
records if they are found to contain 
exculpatory evidence after in 
camera inspection 

 For cases dealing with this subject, see sec. 6.893. 

6.814  Procedure for disclosure of 
exculpatory evidence 

6.8141  In camera inspection 

6.81411  In general 

 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 
Term, p. 70, sec. 3.812. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

6.81412  In camera inspection of 
documents or records (e.g., 
victim's past mental health 
treatment records) that are 
privileged or protected or 
in possession of third 
parties to determine 
whether they contain 
exculpatory evidence 

 For cases dealing with this subject, see sec. 6.893. 

6.81413  Trial court's right to 
conduct in camera 
inspection of material in 
state's possession to 
determine whether it 
contains exculpatory 
evidence 

 For cases dealing with this subject, see sec. 6.816. 

6.815  When new trial required for 
prosecutor's breach of duty to 
disclose exculpatory evidence 

 Wood v. Bartholomew, 116 S. Ct. 7 (1995): 1995 
Term, p. 6-28, sec. 6.814. 

 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 
Term, p. 6-22, sec. 6.8111. 

 United States v. Bagley, 105 S. Ct. 3375 (1985): 
1984 Term, p. 76, sec. 3.8111. 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 51, sec. 3.812. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶62. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 78, sec. 3.812. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 78, sec. 3.812. 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 42, sec. 3.812. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 37, sec. 3.812. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 
641 (Ct. App. 1981): 1981 Term, p. 51, sec. 3.812. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 51, sec. 3.812. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 45, sec. 3.812. 

 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 
N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 37, sec. 
3.812. 

6.816  Trial court's right to conduct in 
camera inspection of material in 
state's possession to determine 
whether it contains exculpatory 
evidence 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

6.817  Harmless error 
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6.8171  Applicability of harmless-error 
rule to failure to comply with 
duty to disclose exculpatory 
evidence 

 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 
Term, p. 6-22, sec. 6.8111. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶14. 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

6.8172  Finding failure to comply with 
duty to be harmless error 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

6.8173  Determining that there was 
violation of duty to disclose 
exculpatory evidence requires 
finding of prejudice 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶61. 

6.818  Determining whether particular 
evidence is exculpatory 

6.8181  Inaudible tape recording 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 6-23, sec. 6.8111. 

6.8182  Defendant's hearsay statement 
to fellow inmate at jail denying 
commission of crime 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 6-23, sec. 6.8111. 

6.8183  Fact that, at some point during 
investigation of defendant's 
crime, investigating officer was 
informed that another person 
matched victim's description of 
assailant 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

6.8184  Fact that state had performed 
gunshot residue swabbing on 
defendant's hands, but had not 
tested results 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶32. 

6.8185  Evidence supporting 
defendant's claim of drug 
addiction 

 Cone v. Bell, 129 S. Ct. 1769 (2009). 

6.819  Other and related matters 

6.8191  Duty to retain material 
evidence; destruction of 
material evidence 

 For cases dealing with this subject, see sec. 
22.421. 

6.8192  Defendant's right to 
compulsory process to obtain 
exculpatory evidence 

 State ex rel. Green Bay Newspaper Co. v. Circuit 
Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 
Term, p. 225, sec. 13.75. 

 For cases dealing generally with the defendant's 
right to compulsory process, see sec. 30.8. 

6.8193  Disclosure of identity of 
informer 

 For cases dealing with this subject, see secs. 17.7 
and 22.432. 

6.8194  Duty to disclose exculpatory 
evidence does not include duty 
to disclose informer's identity 
when necessary to fair 
determination of case 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.721. 

6.8195  Defendant's right to have trial 
court make in camera 
inspection of victim's past 
mental health treatment records 
to determine whether they 
contain exculpatory evidence 
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 For cases dealing with this subject, see sec. 6.893. 

6.8196  Timeliness of disclosure 

6.81961  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶63. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶35-37. 

6.81962  Effect of failure to disclose 
exculpatory evidence prior 
to trial when evidence 
actually available to 
defense at trial 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶63. 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-1, sec. 10.121. 

6.8197  Remedy for failure to disclose 
exculpatory evidence at 
proceeding other than trial 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 6-29, sec. 6.813. 

6.8198  Standards of appellate review 
of claim of failure to disclose 
exculpatory evidence 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶39. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶30. 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

6.8199  Other matters 

6.81991  When failure to disclose 
exculpatory evidence 
provides grounds for 
withdrawal of guilty plea 

 For cases dealing with this subject, see sec. 
10.436. 

6.81992  Does trial court have duty 
to disclose exculpatory 
evidence? 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶35. 

6.81993  Other 

 Bergenthal v. State, 85 Wis. 2d 590, 271 N.W.2d 30 
(1978): 1978 Term, p. 71, sec. 7.26. 

6.82  Disclosure And Inspection Under 
Former Discovery Statutes (Before Jan. 
1, 1997) 

6.821  Disclosure and inspection of 
defendant's statements 

6.8211  Scope of obligation to provide 
statements 

6.82111  In general 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 80, sec. 3.823. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822. 

 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 
(Ct. App. 1993): 1993 Term, p. 6-22, sec. 6.8212. 

 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 
224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 11-12, sec. 11.81. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

6.82112  Obligation extends only to 
material and information 
in possession or control of 
members of prosecutor's 
staff or of any other who 
have participated in 
investigation or evaluation 
of case and who either 
regularly report to, or with 
reference to particular case 
have reported to, 
prosecutor's office 
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 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 
(Ct. App. 1993): 1993 Term, p. 6-22, sec. 6.8212. 

6.8212  Continuing duty to disclose 

 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 
(Ct. App. 1993): 1993 Term, p. 6-22, sec. 6.8212. 

6.8213  Determining whether 
obligation has been fulfilled 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822. 

6.8214  Remedy for failure to provide 
statements 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 80, sec. 3.823. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822. 

 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 
(Ct. App. 1993): 1993 Term, p. 6-22, sec. 6.8212. 

 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 
224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

6.8215  When failure to provide 
statement requires reversal; 
harmless error rule applicable 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 80, sec. 3.823. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

6.822  Disclosure of criminal record of 
defendant and witnesses 

6.823  Exchange of list of witnesses 

6.8231  In general 

6.8232  Continuing duty to disclose 

6.8233  Not applicable to rebuttal 
witnesses 

 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 
(1978): 1978 Term, p. 38, sec. 3.821. 

6.8234  Sanction for failure to list 
witness 

6.82341  Constitutionality of 
precluding unlisted 
witness's testimony 

 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 
Term, p. 28-2, sec. 28.611. 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 28-2, sec. 28.61. 

6.8235  Protective order 

6.824  Inspection of physical evidence 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 123, sec. 5.8321. 

 State v. Ehlen, 119 Wis. 2d 451, 351 N.W.2d 503 
(1984): 1983 Term, p. 123, sec. 5.8321. 

6.825  Statement of witness 

6.8251  In general 

 State v. Copening, 100 Wis. 2d 700, 303 N.W.2d 
821 (1981): 1980 Term, p. 46, sec. 3.88. 

 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 
(1980): 1979 Term, p. 42, sec. 3.82. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 11-12, sec. 11.72. 

 For cases dealing with the evidentiary rule 
requiring disclosure of prior statement of witness 
about which witness is examined when testifying, 
see sec. 20.3865. 

http://www.wicourts.gov/html/ca/97/97-1899.htm�
http://www.wicourts.gov/html/ca/97/97-3065.htm�


6-94 

6.8252  Failure to provide prior 
statement of witness is not 
prejudicial unless defendant 
shows how witness's statement 
would have helped his case 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

6.8253  Sanction for failure to provide 
statement of witness 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38.5212. 

6.83  What District Attorney Must Disclose 
To Defendant Under Present Discovery 
Statute (Wis. Stat. § 971.23(1)) 

6.831  General principles for determining 
whether prosecutor has complied 
with disclosure requirements of 
present discovery statute 

6.8311  Nature and purpose of 
disclosure requirements 
imposed on prosecutor in 
general 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶21. 

6.8312  Prosecutor's discovery 
obligations in general; what 
prosecutor must disclose in 
general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶49. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶16. 

6.8313  In determining whether there 
has been compliance, 
prosecutor and law 
enforcement officers must be 
viewed as one unit; prosecutor 
obligated to obtain all evidence 
in possession of state 
investigative agencies; 
knowledge of law enforcement 
officer who investigated case is 
imputed to prosecutor 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶57. 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶21-24, 47. 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶11. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶23. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶26. 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶34, 37. 

 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 
629 N.W.2d 825, 2000 Term WCA-336, at ¶18-19. 

6.8314  Test of whether evidence 
should be disclosed is not 
whether prosecutor knows of 
its existence, but whether he or 
she could have discovered it by 
exercise of due diligence 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶39. 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶22. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶23. 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19. 

 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 
629 N.W.2d 825, 2000 Term WCA-336, at ¶18. 

6.8315  Timeliness of disclosure; 
determining whether 
prosecutor has complied with 
requirement that disclosure be 
made "within a reasonable time 
before trial" 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶34-35. 
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 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶35-38. 

6.8316  Applicability of disclosure 
requirements at postconviction 
stage of criminal prosecution 

 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 
750, 762 N.W.2d 788, at ¶17. 

6.832  Statements of defendant and 
witnesses thereto 

6.8321  Written or recorded statement 
of defendant and names of 
witnesses to written statement 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶19. 

6.8322  Written summary of 
defendant's oral statements and 
names of witnesses thereto 

6.83221  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶65-80. 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶1-66. 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19. 

 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 
629 N.W.2d 825, 2000 Term WCA-336, at ¶15-22. 

6.83222  Need to disclose statement 
prosecutor does not intend 
to use at trial 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶25-47. 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19. 

 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 
629 N.W.2d 825, 2000 Term WCA-336, at ¶16-17. 

6.83223  Meaning of phrase "plans 
to use in the course of the 
trial" 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶75. 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶25-47. 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19. 

6.833  Communications intercepted with 
one-party consent that state intends 
to introduce at trial 

6.834  Defendant's criminal record 

6.835  List of witnesses whom district 
attorney intends to call at trial 

6.8351  In general 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶13-18. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶34-40. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶27-38. 

6.8352  Required disclosure of 
witnesses district attorney 
intends to call does not apply 
to rebuttal witnesses or those 
called for impeachment only 

6.83521  In general 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶30-34. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶34-40. 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶1-19. 

6.83522  District attorney has no 
duty to disclose legitimate 
rebuttal witness, even 
when he or she knows 
defense strategy in advance 
and anticipates using 
witness at trial 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶30-31. 
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 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶1-19. 

6.83523  Whether witness's 
testimony could have been 
admitted in state's case-in-
chief is not test of whether 
witness is bona fide 
rebuttal witness 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶32. 

6.8353  District attorney not required 
to disclose oral statements of 
witness 

 For cases dealing with this subject, see sec. 
6.83612. 

6.836  Written or recorded statements of 
witness; expert's findings or subject 
matter of testimony; results of 
examination, test, experiment or 
comparison; criminal record of 
prosecution witnesses 

6.8361  Written or recorded statements 
of witness 

6.83611  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶13-59. 

6.83612  District attorney not 
required to disclose oral 
statements of witness 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶40. 

6.8362  Expert's findings or subject 
matter of testimony; results of 
examination, test, experiment 
or comparison 

6.83621  In general 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶34. 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

6.83622  Requirement that written 
summary of expert's 
findings or subject matter 
of testimony be disclosed 
does not require that 
summary explain 
terminology used in it 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

6.8363  Criminal record of prosecution 
witness 

6.83631  In general 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶19-24. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶22-25. 

6.83632  Requires disclosure of 
witness's probationary 
status under deferred 
judgment of conviction 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶22-25. 

6.83633  When failure to disclose 
constitutes harmless error 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶19-24. 

6.837  Physical evidence that district 
attorney intends to offer at trial 

6.8371  General principles relating to 
disclosure of physical evidence 
district attorney intends to 
offer at trial 

6.83711  In general 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶34. 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶8. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶19. 
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6.8372  Particular evidence 

6.83721  Computer hard drive 
containing child 
pornography 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶1-24. 

6.8373  Protective order foreclosing 
delivery of copy of evidence to 
defendant when evidence is 
contraband 

 For cases dealing with this subject, see sec. 
6.8534. 

6.838  Any exculpatory evidence 

6.8381  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶13-59. 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶34. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶24-39. 

 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶46. 

6.8382  Relationship of this statutory 
requirement to disclose "[a]ny 
exculpatory evidence" and 
constitutional obligation to 
disclose exculpatory evidence: 
are they one and the same? 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶33, 64. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶27. 

 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶46. 

6.839  Other and related matters 

6.8391  Applicability of harmless-error 
rule state's violation of its 
discovery obligations 

 For cases dealing with this subject, see sec. 
6.8972. 

6.8392  District attorney not required 
to disclose oral statements of 
witness 

 For cases dealing with this subject, see sec. 
6.83612. 

6.84  What Defendant Must Disclose To 
District Attorney Under Present 
Discovery Statute (Wis. Stat. § 971.23(2)) 

6.841  General principles for determining 
whether defendant has complied 
with disclosure requirements of 
present discovery statute 

6.8411  What defendant must disclose 
in general 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶17. 

6.842  List of witnesses whom defendant 
intends to call at trial 

6.8421  In general 

6.8422  Need for timely disclosure of 
witnesses 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶22. 

6.843  Written or recorded statements of 
witness 

6.8431  In general 

6.8432  Requirement of disclosure of 
written or recorded statement 
of witness applies even if 
witness is called for 
impeachment purposes only 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶20-
35. 

6.844  Expert's findings or subject matter 
of testimony; results of 
examination, test, experiment or 
comparison 
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6.8441  Constitutionality of requiring 
defendant to provide 
prosecutor with summary of 
expert's findings or subject 
matter of expert's testimony 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

6.8442  Scope of what defendant is 
required to provide 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

6.845  Criminal record of defense witness 

6.846  Physical evidence that defendant 
intends to offer at trial 

6.847  What defendant is not obligated to 
disclose 

6.8471  Defendant has no obligation to 
provide notice of theory of 
defense 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶18. 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶17, 19. 

6.8472  Defendant has no obligation to 
divulge details of his own case 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶18. 

6.8473  May defendant be ordered to 
provide summary of evidence 
regarding specific instances of 
victim's violent character that 
defendant intends to offer in 
furtherance of defense of self-
defense? 

 For cases dealing with this subject, see sec. 
40.394. 

6.85  Comment Or Instruction On Failure To 
Call Witness; Scientific Testing; 
Protective Order; In Camera 
Proceedings; Continuing Duty To 
Disclose 

6.851  Comment Or Instruction On 
Failure To Call Witness (Wis. Stat. § 
971.23(3) 

6.852  Scientific Testing (Wis. Stat. § 
971.23(5)) 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 123, sec. 5.8321. 

 State v. Ehlen, 119 Wis. 2d 451, 351 N.W.2d 503 
(1984): 1983 Term, p. 123, sec. 5.8321. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 
324 (Ct. App. 1982): 1981 Term, p. 52, sec. 3.86. 

6.853  Protective order (Wis. Stat. § 
971.23(6)) 

6.8531  In general 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶1-24. 

6.8532  Necessity of showing of "good 
cause" for order 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶10. 

6.8533  Burden of proof with respect to 
"good cause" 

6.85331  Party seeking protective 
order has initial burden to 
establish "good cause" 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶6, 10, 13. 

6.85332  Once party seeking 
protective order has made 
showing of "good cause," 
other party has burden 
either to rebut showing of 
"good cause" or to 
demonstrate that ability to 
present case is hampered 
by provisions of protective 
order 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶14. 
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6.8534  To foreclose defense from 
receiving copy of physical 
evidence when evidence is 
contraband 

6.85341  In general 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶1-24. 

6.85342  Copy of computer hard 
drive containing child 
pornography 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶1-24. 

6.8535  Appellate review of decision 
whether to grant protective 
order 

6.85351  Standard of review 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶9. 

6.854  In camera proceedings (Wis. Stat. § 
971.23(6m)) 

6.855  Continuing duty to disclose (Wis. 
Stat. § 971.23(7)) 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶34. 

6.86  Remedies Or Sanctions In Trial Court 
For Failure To Provide Discovery Or 
Disclosure Mandated By Statute Or 
Ordered By Court (Wis. Stat. § 
971.23(7m)) 

6.861  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶91-108. 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶51-58. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶27-38. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶20-
35. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶10. 

 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 
629 N.W.2d 825, 2000 Term WCA-336, at ¶23-28. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶21, 26. 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec 38.5212. 

 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 
224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912. 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 6-8, sec. 6.8912. 

6.862  Constitutionality of sanctions when 
imposed on defendant 

 For cases dealing with this subject, see sec. 28.67. 

6.863  Particular remedy: adjournment 

6.8631  In general 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶48. 

6.8632  Remedy of adjournment 
preferred over exclusion of 
evidence 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶26. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec 38.5212. 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 6-8, sec. 6.8912. 

6.864  Particular remedy:  exclusion of 
testimony of witness 

6.8641  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶92-98. 
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 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶10. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶18-
23. 

6.8642  Remedy of preclusion of 
witness's testimony may be 
applied to defendant without 
violating right to present 
witnesses in his defense 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 28-2, sec. 28.61. 

6.8643  Precluding witness from 
testifying when witness refuses 
to allow ordered in camera 
inspection of her past mental 
health treatment records 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

6.8644  When court excludes state's 
testimony of witness as 
sanction for discovery 
violation, prosecutor may 
dismiss case without prejudice 
and commence new 
prosecution at which evidence 
is admitted 

 For cases dealing with this subject, see sec. 
6.8671. 

6.865  Particular remedy: advise jury of 
party's discovery violation 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶94-95, 99-108. 

6.866  Particular remedy: dismissal of 
prosecution 

6.8661  In general 

6.8662  Not required when discovery 
violation was harmless error 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶15-17. 

6.867  Showing "good cause" for 
discovery violation so as to avoid 
sanction of exclusion 

6.8671  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶15, 36-40, 93. 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶51-58. 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶14-18. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶33-37. 

 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 
629 N.W.2d 825, 2000 Term WCA-336, at ¶23-28. 

 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 
224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912. 

6.8672  Prosecutor's good faith will not, 
in itself, constitute good cause 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶51-58. 

 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 
629 N.W.2d 825, 2000 Term WCA-336, at ¶26-27. 

6.8673  Due diligence in attempting to 
locate witness as "good cause" 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶27-38. 

6.8674  Belief that statute does not 
require disclosure of particular 
item and that, therefore, trial 
court's order requiring 
disclosure is wrong, does not 
constitute "good cause" for 
failing to disclose if belief is in 
error 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶29-
31. 

6.868  Application to defendant 
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6.8681  In general 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶20-
35. 

6.8682  Constitutionality of application 

 For cases dealing with this subject, see sec. 28.67. 

6.869  Other and related matters 

6.8691  When court excludes state's 
evidence as sanction for 
discovery violation, prosecutor 
may dismiss case without 
prejudice and commence new 
prosecution at which evidence 
is admitted 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶1-34. 

6.87  Notice Of Alibi (Wis. Stat. § 971.23(8) 

6.871  Constitutionality of notice of alibi 
statute 

6.8711  In general 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶27, 36-37. 

 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 
149 (1984): 1983 Term, p. 80, sec. 3.871. 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

6.8712  Constitutionality of precluding 
unlisted witness's testimony as 
sanction for failure to give 
notice 

 For cases dealing with this subject, see sec. 
28.672. 

6.872  Defendant's obligation to provide 
notice of alibi 

6.8721  Nature and scope of obligation 

6.87211  In general 

 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 
149 (1984): 1983 Term, p. 80, sec. 3.871. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶1-25. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶12-21. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶18-
23. 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 193, sec. 10.44. 

6.87212  What constitutes "alibi" 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶15-16. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶12-21. 

6.8722  Does not extend to time of 
planning of offense 

 State v. Horenberger, 119 Wis. 2d 237, 349 N.W.2d 
692 (1984): 1983 Term, p. 81, sec. 3.8722. 

6.8723  Remedy for violation of 
obligation 

6.873  Defendant's obligation to provide 
notice of alibi witnesses 

6.8731  Nature and scope of obligation 

 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 
149 (1984): 1983 Term, p. 80, sec. 3.871. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶1-25. 

6.8732  Remedy for violation of 
obligation 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 32, sec. 3.8211. 

6.874  State's obligation to provide notice 
of alibi rebuttal witnesses 

6.8741  Nature and scope of obligation 
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 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 
(1978): 1977 Term, p. 32, sec. 3.8221. 

 State v. Kent, 107 Wis. 2d 378, 319 N.W.2d 508 
(Ct. App. 1982): 1981 Term, p. 52, sec. 3.8711. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711. 

6.8742  Remedy for violation of 
obligation 

 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 
(1978): 1977 Term, p. 32, sec. 3.8222. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711. 

6.8743  Waiver of objection to violation 
of obligation 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711. 

6.875  Waiver of complaint about trial 
court's rulings relating to notice of 
alibi 

6.8751  Waiver of complaint about 
exclusion of testimony because 
trial court concludes that 
testimony would concern alibi 
and no notice of alibi was 
given 

6.87511  By failure to make offer of 
proof as to nature of 
testimony 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶16-21. 

6.876  Appellate review of rulings 
relating to notice of alibi 

6.8761  Standard of review 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶12. 

6.877  Other matters 

6.8771  When trial court rules that 
testimony will be excluded 
because of lack of notice of 
alibi, but offers defendant 
continuance to give notice, but 
defendant declines 
continuance, ruling excluding 
testimony does not constitute 
reversible error 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶21. 

6.88  Deoxyribonucleic Acid (DNA) 
Evidence (Wis. Stat. § 971.23(9) 

6.881  Related matters 

6.8811  Motion for postconviction 
deoxyribonucleic acid (DNA) 
testing of certain evidence 
(Wis. Stat. § 974.07) 

 For cases dealing with this subject, see sec. 10.86. 

6.89  Other Discovery And Related Matters 

6.891  Constitutional requirements 
relating to discovery 

6.8911  In general 

 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 
Term USSC-25. 

 California v. Trombetta, 104 S. Ct. 2528 (1984): 
1983 Term, p. 172, sec. 8.352. 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 82, sec. 3.8921. 

 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 
386 (1982): 1981 Term, p. 54, sec. 3.8933. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 
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 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 77, sec. 3.8111. 

6.8912  Accused's right to disclosure of 
exculpatory evidence 

 For cases dealing with this subject, see sec. 6.81. 

6.8913  Accused's right to disclosure of 
identity of informant 

 For cases dealing with this subject, see sec. 
22.432. 

6.8914  Accused's due process right to 
pretrial access to evidence 

 For cases dealing with this subject, see secs. 
22.42, 22.43, and 22.44. 

6.8915  Accused's right of access to 
witnesses and evidence in 
order to effectuate his right to 
present witnesses in his 
defense 

 For cases dealing with this subject, see sec. 28.64. 

6.8916  Accused's right to discovery of 
victim's mental health 
treatment records 

 For cases dealing with this subject, see sec. 
6.8921. 

6.8917  Accused's entitlement to 
pretrial psychological 
examination of victim 

6.89171  In general 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶26-27. 

 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 28-2, sec. 
28.6431. 

 For cases dealing generally with requiring a 
psychiatric or psychological examination of a 
witness as a prerequisite to permitting that witness 
to testify, see sec. 20.345. 

6.89172  When state gives notice 
that it intends to introduce 
evidence generated by 
psychological examination 
of victim by state's experts 
(Maday requirement) 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶13-47. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶26-27. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶14. 

 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 28-2, sec. 
28.6431. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

6.89173  When state introduces 
evidence that sexual 
assault victim's post-
assault behavior is 
consistent with that of 
sexual assault victim 
(Maday requirement) 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶13-47. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶26-27. 

 State v. Rizzo, 2003 WI App 236, 267 Wis. 2d 902, 
672 N.W.2d 162, at ¶1-19. 
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 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14. 

6.89174  When state uses 
psychological examination 
of victim to obtain order 
allowing victim to testify 
through videotaped 
deposition 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

6.8918  Defendant's right to notice of 
evidence state plans to use to 
prove charges 

6.89181  Defendant presently has 
no right to such notice 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 10-15, sec. 10.693. 

6.89182  Rule giving defendant 
right to such notice would 
be "new rule" that 
defendant would have no 
right to have recognized 
and applied to him in 
federal habeas corpus 
proceeding 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 10-15, sec. 10.693. 

6.89183  Need to seek continuance 
before complaint can be 
made, on constitutional 
grounds, that defendant 
did not have required 
notice of evidence state 
used to prove charges 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 10-15, sec. 10.693. 

6.892  Defendant's right to discovery of or 
access to particular items 

6.8921  Victim's past mental health 
treatment records 

6.89211  In general 

 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 
(1997): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941. 

 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 
(Ct. App. 1996): 1995 Term, p. 6-35, sec. 6.894. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

6.89212  Access to records after trial 
completed 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶1-32. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941. 

6.89213  Defendant's right to have 
trial court make in camera 
inspection of victim's past 
mental health treatment 
records to determine 
whether they contain 
exculpatory evidence 

 For cases dealing with this subject, see sec. 6.893. 

6.8922  State's intended use of bank 
records 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 54, sec. 3.894. 

6.8923  Prosecutor's litigating strategy 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 54, sec. 3.895. 
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6.8924  Past addresses of complaining 
witness 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 46, sec. 3.893. 

6.8925  Existence of potential witnesses 

 State ex rel. Green Bay Newspaper Co. v. Circuit 
Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 
Term, p. 225, sec. 13.75. 

6.8926  Identity of potential witnesses 

 For cases dealing with this subject, see secs. 
6.8918 and 22.443. 

6.8927  Confidential records in hands 
of private or public agency 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

6.8928  Identity of informant 

 For cases dealing with this subject, see secs. 17.7 
and 22.432. 

6.8929  Other evidence 

6.89291  Evidence state plans to use 
to prove charges 

 For cases dealing with this subject, see sec. 
6.8918. 

6.893  Defendant's right to have trial court 
make in camera inspection of 
documents or records (e.g., victim's 
mental health treatment records) 
that are privileged or protected or 
in the possession of third parties to 
determine whether they contain 
exculpatory evidence, and to have 
access to those documents or 
records if they are found to contain 
exculpatory evidence after in 
camera inspection 

6.8931  General principles 

6.89311  In general 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶31. 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶1-37. 

 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 
(1997): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 
750, 762 N.W.2d 788, at ¶9-14. 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶12-24. 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶6-18. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 6-27, sec. 6.8982. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941. 

 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 
(Ct. App. 1996): 1995 Term, p. 6-35, sec. 6.894. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

6.89312  Right in postconviction 
context 

 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 
750, 762 N.W.2d 788, at ¶9-14. 
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 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶1-32. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941. 

6.8932  Requirement that defendant 
show that documents or records 
are material as prerequisite to 
obtaining in camera inspection 

6.89321  In general 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶1-37. 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶13-14. 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶7, 11. 

 State v. Walther, 2001 WI App 23, 240 Wis. 2d 
619, 623 N.W.2d 205, 2000 Term WCA-166, at ¶9-
14. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89322  District attorney may not 
concede that documents or 
records are material (i.e., 
may not waive hearing on 
materiality) 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89323  When showing of 
materiality in motion for in 
camera hearing sufficient 
to require hearing on 
materiality 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶26-31. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89324  In arguing on appeal that 
required showing made, 
defendant is limited to 
showing made in trial 
court; defendant may not 
supplement that showing 
by offering appellate court 
additional matters 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶37. 

6.89325  Satisfying this requirement 
when defendant seeks 
post-trial inspection of 
documents or records 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶15-24. 

6.8933  Rights of person whose records 
are being sought 

6.89331  Right to notice that motion 
has been made to obtain 
records 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89332  No right to be heard by 
counsel or guardian ad 
litem at hearing on motion 
seeking in camera 
inspection 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89333  Right to require proof of 
materiality of documents 
or records of which in 
camera inspection sought 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89334  Right to refuse consent to 
in camera inspection 

 For cases dealing with this subject, see sec. 
6.8934. 
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6.8934  Need for consent of victim or 
other person whose records are 
sought to in camera inspection 
of treatment or other 
confidential records 

6.89341  In general 

 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 
(1997): 1996 Term, p. 6-13, sec. 6.8956. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956. 

6.89342  Defendant waives 
complaint about lack of 
consent when he has 
requested access to 
treatment records 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

6.8935  Hearing on motion seeking in 
camera inspection 

6.89351  When allegations of 
motion are sufficient to 
require hearing on it 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶6-18. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89352  Trial court's discretion to 
hold hearing even when 
allegations are insufficient 
to require one 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶7. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89353  Right of person whose 
records are sought to 
participate in hearing 

 For cases dealing with this subject, see sec. 
6.89332. 

6.8936  Making determination, through 
in camera inspection, whether 
documents or records contain 
material or exculpatory 
evidence that must be disclosed 
to defendant 

6.89361  Standard of materiality to 
be applied by trial court in 
conducting in camera 
inspection to determine 
whether documents or 
records contain material or 
exculpatory evidence that 
must be disclosed to 
defendant: in general 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶31. 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶22-23. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

6.89362  Standard of materiality to 
be applied by trial court in 
conducting in camera 
inspection to determine 
whether documents or 
records contain material or 
exculpatory evidence that 
must be disclosed to 
defendant:  in general 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶22-23. 

6.89363  Correctness of 
determination in particular 
case 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶48-54. 

6.8937  Trial court's consultation with 
treating physician in making in 
camera inspection 
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6.89371  Propriety of in general 

 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 
(1997): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956. 

6.89372  Need for victim's consent 

 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 
(1997): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956. 

6.89373  Need for record of 
consultation 

 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 
(1997): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956. 

6.8938  Appellate review of issues 
relating to in camera inspection 
of documents or records and 
their disclosure 

6.89381  Standard of review of 
whether allegations of 
motion for in camera 
inspection are sufficient to 
require hearing 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶19, 20. 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶7. 

 State v. Walther, 2001 WI App 23, 240 Wis. 2d 
619, 623 N.W.2d 205, 2000 Term WCA-166, at ¶9. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89382  Standard of review of 
whether defendant has 
shown materiality of 
documents or records 
sought so as to require in 
camera inspection:  in 
general 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶24. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

6.89383  Standard of review of 
whether defendant has 
shown materiality of 
documents or records 
sought so as to require in 
camera inspection:  when 
inspection sought for 
purposes of post-trial 
discovery 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶24. 

6.89384  Standard of review of 
decision whether 
documents or records of 
which trial court has made 
in camera inspection 
contain material or 
exculpatory evidence that 
must be disclosed to 
defendant 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶49. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

6.89385  Need for in camera 
inspection of records by 
appellate court 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

6.89386  Need for victim's consent 
to inspection of treatment 
records before appellate 
court can conduct appellate 
review of trial court's 
inspection of records 

 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 
(1997): 1996 Term, p. 6-13, sec. 6.8956. 
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 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956. 

6.89387  If circuit court had 
authority to conduct in 
camera inspection of 
privileged records, then 
appellate court also has 
authority to do so 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

6.8939  Other and related matters 

6.89391  Inspection of records or 
documents relating to non-
victim witness 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

6.89392  Defense counsel's right of 
access to records on 
postconviction motion or 
on appeal after trial court 
has determined, as result of 
in camera inspection, that 
records or documents 
should not be turned over 
to defendant 

 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113. 

6.89393  No requirement that 
records be in state's 
possession before 
defendant can obtain 
access to them 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶9. 

6.89394  Right to in camera 
inspection and access not 
limited to mental health 
records 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶9. 

6.89395  Fact that information can 
be obtained from non-
confidential source does 
not provide ground for 
denial of access to 
confidential information 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶18. 

6.894  Matters relating to discovery that 
are covered elsewhere in this book 

6.8941  Disclosure of identity of 
informant 

 For cases dealing with this subject, see secs. 17.7 
and 22.432. 

6.8942  Requirement of retention of 
material evidence 

 For cases dealing with this subject, see sec. 
22.421. 

6.8943  Psychiatric or psychological 
examination of complaining 
witness 

 For cases dealing with this subject, see sec. 
20.345. 

6.8944  Accused's right of access to 
witnesses and evidence in 
order to effectuate his right to 
present witnesses in his 
defense 

 For cases dealing with this subject, see sec. 28.64. 

6.8945  Work product doctrine 

 For cases dealing with this subject, see sec. 
17.883. 

6.895  Discovery rights in juvenile 
proceedings 

6.8951  Delinquency proceeding 

 For cases dealing with this subject, see secs. 
42.251 and 42.651. 

6.8952  Waiver proceeding 
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 For cases dealing with this subject, see secs. 
42.36 and 42.815. 

6.896  State's right to mental evaluation of 
defendant by state's expert when 
defendant puts mental status at 
issue 

6.8961  In general 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶27-45. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20. 

6.8962  When defendant charged with 
sexual assault offers expert 
testimony to show that he lacks 
psychological profile of sex 
offender 

6.89621  In general 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶27-45. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20. 

6.89622  Examination may be 
ordered only when expert 
will testify, either 
explicitly or implicitly, on 
facts surrounding crime 
charged 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶27-45. 

6.8963  Compelling mental status 
examination does not violate 
Fifth Amendment privilege 
against self-incrimination 

 For cases dealing with this subject, see secs. 
24.462 and 24.463. 

6.897  Appellate review of trial court's 
decisions regarding discovery and 
of state's discovery and disclosure 
violations 

6.8971  Standards of review 

6.89711  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶15, 67, 96. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶25. 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶14. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

6.89712  Of decision whether to 
grant motion requesting 
postconviction discovery 

 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 
750, 762 N.W.2d 788, at ¶8. 

6.8972  When new trial required for 
failure to make required 
disclosure; harmless error rule 
applicable to discovery 
violation 

6.89721  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶41-43. 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶59-65. 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶15. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶19. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

6.89722  Determining whether 
failure to make required 
disclosure was harmless in 
particular case 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶41-59, 76-80. 
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 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶16-17. 

6.898  Other matters 

6.8981  Continuing duty to comply 
with discovery statutes 

 For cases dealing with the continuing duty to 
comply with the discovery statutes in the context 
of the statutory obligation to disclose and allow 
inspection of the defendant's statements, see sec. 
6.8212. 

6.8982  Defendant's right to have state 
crime lab conduct analysis of 
evidence at his request 
pursuant to Wis. Stat. § 
165.79(1) 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 6-29, sec. 6.896. 

6.8983  Right to discovery not 
authorized or mandated by 
constitution or statute; 
generally, right to discovery in 
criminal cases limited to that 
provided or mandated by 
constitution or statute; demand 
for item not covered by 
discovery statute or 
constitutional requirement of 
disclosure does not generally 
create obligation to disclose 
item 

6.89831  In general 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶22-23. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶41-59. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶16. 

 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 
N.W.2d 480, 2001 Term WSC-107, at ¶48-50. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶14-15. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 6-27, sec. 6.8982. 

 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 
N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 6-27, 
sec. 6.892. 

 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 
641 (Ct. App. 1981): 1981 Term, p. 53, sec. 3.891. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 46, sec. 3.896. 

6.89832  This principle is not 
necessarily applicable 
when court wants to 
require pretrial disclosure 
of evidence party intends 
to produce at trial, so that 
court can determine 
admissibility of evidence 
in advance of trial 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶24. 

6.89833  But upon showing of 
"particularized need" 
defendant may have right 
to discovery beyond that 
mandated by discovery 
statutes 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶59. 

6.89834  Although decisions 
initially recognizing this 
principle involved 
defendant's request for 
discovery, it also applies to 
discovery requested by 
state 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶15. 

6.89835  Items and matters that 
defendant is not obligated 
to disclose 

 For cases dealing with this subject, see sec. 6.847. 

6.8984  Discovery rights prior to 
preliminary examination 
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6.89841  In general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶1-96. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶37. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 62, sec. 3.8113. 

 For cases dealing with disclosure of exculpatory 
evidence prior to the preliminary examination, see 
sec. 6.81141. 

6.89842  Defendant does not have 
statutory or constitutional 
right to compel production 
of police investigation 
reports and nonprivileged 
material by subpoena 
duces tecum prior to 
preliminary examination 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶1-96. 

6.8985  Discovery by person 
challenging administrative 
subpoena 

 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. 
App. 1980): 1980 Term, p. 155, sec. 13.91. 

6.8986  Work product doctrine 

 For cases dealing with this subject, see sec. 
17.883. 

6.8987  State's access to records and 
reports regarding defendant's 
mental condition 

 For cases dealing with this subject, see sec. 18.57. 

6.8988  Attempt to obtain relevant 
information in possession of 
third parties not properly 
characterized as discovery 

 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 
(Ct. App. 1987): 1987 Term, p. 18-1, sec. 18.521. 

6.8989  Prosecutor's "open file" policy 
is purely policy choice on 
prosecutor's part, not legal right 
of defendant 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶81. 

6.899  Other matters (cont'd) 

6.8991  Trial court does not err in 
refusing to order production of 
evidence at defendant's request 
if evidence would not be 
relevant or material to issues in 
case 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

6.8992  Use of related civil proceeding 
to obtain discovery for criminal 
prosecution 

 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 
Term, p. 6-37, sec. 6.896. 

6.8993  Defendant's right to discovery 
to establish selective-
prosecution defense 

 For cases dealing with this subject, see sec. 
23.551. 

6.8994  Post-trial (i.e., postconviction) 
discovery 

6.89941  In general 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 
750, 762 N.W.2d 788, at ¶8, 15-21. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶30-34. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 6-27, sec. 6.8982. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941. 
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6.89942  When defendant entitled to 
hearing on request for 
postconviction discovery 

 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 
750, 762 N.W.2d 788, at ¶15-21. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶33. 

6.8995  Waiver of objection to 
discovery violation 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶21-26. 

6.8996  Harmless-error rule applies to 
discovery violations 

 For cases dealing with this subject, see sec. 
6.8972. 

6.8997  Purpose of discovery statutes 
and rights to discovery that 
they confer 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶23. 

6.8998  Timeliness of discovery 
motion; when discovery motion 
may be made 

6.89981  In general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶46, 53. 

6.8999  Other matters 

6.89991  Definition (i.e., meaning) 
of "discovery" 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶29-31. 

6.89992  What defendant is not 
obligated to disclose 

 For cases dealing with this subject, see sec. 6.847. 

6.9  Other Pretrial Matters 

6.91  Right To A Speedy Trial 

6.911  Under constitution 

 For cases dealing with this subject, see sec. 30.1. 

6.912  Under speedy trial statutes 

6.9121  State speedy trial provision 

6.91211  Grant of continuance 
under speedy trial statute 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 42, sec. 3.931. 

 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 
(1978): 1977 Term, p. 32, sec. 3.911. 

6.91212  Effect of pretrial appeal 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 42, sec. 3.932. 

6.91213  Need for affirmative 
assertion of right to trigger 
statute 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

6.91214  When defendant may 
assert right to speedy trial 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

6.91215  Difference between 
statutory right and 
constitutional right 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-3, sec. 30.1622. 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 35, sec. 3.542. 

6.9122  Federal speedy trial act 

6.91221  In general 

 Zedner v. United States, 126 S. Ct. 1976 (2006). 

 United States v. Taylor, 108 S. Ct. 2413 (1988): 
1987 Term, p. 6-12, sec. 6.9121. 

 Henderson v. United States, 106 S. Ct. 1871 (1986): 
1985 Term, p. 58, sec. 3.911. 
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 United States v. Rojas-Contreras, 106 S. Ct. 555 
(1985): 1985 Term, p. 59, sec. 3.911. 

6.91222  Blanket, prospective 
waiver of application of act 
is not valid 

 Zedner v. United States, 126 S. Ct. 1976 (2006). 

6.91223  Defendant who executes 
blanket, prospective 
waiver of application of act 
is not judicially estopped 
from attacking its validity 

 Zedner v. United States, 126 S. Ct. 1976 (2006). 

6.91224  Trial judge's failure to 
make findings required to 
exclude period of delay 
under particular provision 
of act cannot be harmless 
error 

 Zedner v. United States, 126 S. Ct. 1976 (2006). 

6.913  Under interstate agreement on 
detainers 

 For cases dealing with this subject, see sec. 6.234. 

6.914  Under intrastate detainer statute 

 For cases dealing with this subject, see sec. 6.241. 

6.92  Consolidation Of Charges 

6.921  Against different defendants 

6.9211  In general 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 38, sec. 3.92. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 78, sec. 3.91. 

 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 
(Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121. 

 For cases dealing with the joinder of defendants 
in the same complaint, see sec. 6.15. 

 For cases dealing with the severance of 
defendants, see sec. 6.93. 

6.9212  Improper consolidation of 
charges may be harmless error 

 For cases dealing with this subject, see sec. 6.154. 

6.922  Against single defendant 

6.9221  In general 

 For cases dealing with the joinder of offenses in 
the same complaint, see sec. 6.16. 

 For cases dealing with the severance of offenses, 
see sec. 6.94. 

 For cases dealing with the consolidation of 
offenses for purposes of allowing defendant to 
plead guilty to offenses committed in several 
counties, see sec. 7.4981. 

6.9222  Improper consolidation of 
charges may be harmless error 

 For cases dealing with this subject, see sec. 6.164. 

6.93  Severance Of Defendants 

6.931  When required in general 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 6-33, sec. 6.9412. 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 29, sec. 3.311. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, 
sec. 6.9414. 

 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 
(Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 29, sec. 3.311. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 29, sec. 3.311. 

6.932  Particular grounds 

6.9321  Antagonistic defense advanced 
by joint defendants 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 6-33, sec. 6.9412. 
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 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 30, sec. 3.3121. 

 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 
(Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 65, sec. 3.3122. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 30, sec. 3.3121. 

6.9322  Line of evidence relevant only 
to liability of, or otherwise only 
admissible as to, one defendant 

6.93221  In general 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 6-33, sec. 6.9412. 

 Buchanan v. Kentucky, 107 S. Ct. 2906 (1987): 1986 
Term, p. 73, sec. 4.1121. 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 26, sec. 3.32. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, 
sec. 6.9414. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 30, sec. 3.3123. 

6.93222  Statement of one 
defendant that implicates 
other defendant 

 For cases dealing with this subject, see sec. 
6.9324. 

6.93223  When line of evidence is 
relevant to liability of only 
one defendant and trial 
court denies severance, 
limiting instruction must 
be given 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, 
sec. 6.9414. 

6.9323  Defendant's need for testimony 
of defendant, who will not 
testify at joint trial 

 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 
(Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 31, sec. 3.3123. 

6.9324  Prosecution's intent to use 
statement of one defendant 
which implicates other 
defendant 

6.93241  In general 

 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 
(1980): 1979 Term, p. 35, sec. 3.31. 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 64, sec. 3.3121. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 65, sec. 3.3122. 

 For cases dealing generally with limitations 
imposed by the right to confrontation on the 
prosecution's use of out-of-court statements of a 
fellow participant in the crime, see sec. 27.23. 

6.93242  Requirement that 
prosecution advise court if 
it intends to use statement 
of one codefendant which 
implicates other co-
defendant 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

6.93243  Prosecutor's failure to 
provide required notice of 
intent to use statement of 
one defendant implicating 
other defendant subject to 
harmless error rule 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 
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6.93244  Avoiding need for 
severance by redacting 
codefendant's confession 
implicating defendant to 
eliminate all references to 
defendant seeking 
severance 

 For cases dealing with this subject, see sec. 
6.9353. 

6.93245  Requirement that trial 
court sever defendants 
when prosecutor intends to 
use statement of one that 
implicates other satisfied 
by single trial to multiple 
juries 

 For cases dealing with this subject, see sec. 
6.9354. 

6.9325  Exculpatory evidence essential 
for one defendant would be 
unavailable at joint trial 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 6-33, sec. 6.9412. 

6.9326  Other grounds 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 31, sec. 3.3123. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 30, sec. 3.3123. 

6.933  Waiver of right to severance 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 6-29, sec. 6.9421. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 65, sec. 3.313. 

 For cases dealing with the waiver of appellate 
attack on failure to grant severance by failure to 
renew severance motion when new ground for 
severance becomes apparent, see sec. 11.463. 

6.934  Appellate review of ruling on 
severance motion 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 29, sec. 3.311. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, 
sec. 6.9414. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 65, sec. 3.314. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 29, sec. 3.311. 

6.935  Other matters 

6.9351  Joinder of defendants in same 
complaint or information 

 For cases dealing with this subject, see sec. 6.15. 

6.9352  Consolidation of charges 
against different defendants 

 For cases dealing with this subject, see sec. 6.921. 

6.9353  Avoiding need for severance by 
redacting codefendant's 
confession implicating 
defendant to eliminate all 
references to defendant seeking 
severance 

 Gray v. Maryland, 118 S. Ct. 1151 (1998): 1997 
Term, p. 27-7, sec. 27.453. 

 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 
(1980): 1979 Term, p. 35, sec. 3.31. 

 For cases dealing generally with avoiding a 
confrontation problem by redacting codefendant's 
confession implicating defendant to eliminate 
references to defendant seeking severance, see 
secs. 27.472 and 27.473. 

6.9354  Requirement that trial court 
sever defendants when 
prosecutor intends to use 
statement of one that 
implicates other satisfied by 
single trial to multiple juries 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354. 

6.9355  Instructing when multiple 
defendants tried together 

6.93551  In general 
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 For cases dealing with this subject, see sec. 
8.5461. 

6.93552  When line of evidence is 
relevant to liability of only 
one defendant and trial 
court denies severance, 
limiting instruction must 
be given 

 For cases dealing with this subject, see sec. 
6.93223. 

6.9356  Waiver of appellate attack on 
failure to grant severance by 
failure to renew severance 
motion when new ground for 
severance becomes apparent 

 For cases dealing with this subject, see sec. 
11.463. 

6.9357  Required notice to trial court if 
district attorney intends to use 
statement of one defendant 
which implicates another 
defendant and required 
severance upon such notice 

 For cases dealing with this subject, see sec. 
6.93242 and 6.93243. 

6.9358  Failure to sever defendants 
when required subject to 
harmless error rule 

 For cases dealing with this subject, see sec. 6.154. 

6.94  Severance Of Offenses 

6.941  When required in general 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 35, sec. 3.32. 

 Francis v. State, 86 Wis. 2d 554, 273 N.W.2d 310 
(1979): 1978 Term, p. 31, sec. 3.32. 

 State v. Devitt, 82 Wis. 2d 262, 262 N.W.2d 73 
(1978): 1977 Term, p. 26, sec. 3.31. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 65, sec. 3.321. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 66, sec. 3.321. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 41, sec. 3.321. 

6.942  Particular grounds 

6.9421  Evidence on one count 
inadmissible to prove other 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 41, sec. 3.321. 

6.9422  Defendant's desire to testify on 
one count but not others 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121. 

6.943  Waiver of right to severance 

6.9431  By failure to renew severance 
motion when new ground for 
severance becomes apparent 

 For cases dealing with the waiver of appellate 
attack on failure to grant severance by failure to 
renew severance motion when new ground for 
severance becomes apparent, see sec. 11.463. 

6.9432  By failure to seek severance on 
particular ground 
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 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 
111 (Ct. App. 1996): 1996 Term, p. 11-15, sec. 
11.8941. 

6.944  Appellate review of ruling on 
severance motion 

6.9441  General principles 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 65, sec. 3.321. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 66, sec. 3.321. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 41, sec. 3.321. 

6.9442  Failure to sever offenses when 
required subject to harmless 
error rule 

 For cases dealing with this subject, see sec. 6.164. 

6.945  Other matters 

6.9451  Removing prejudice through 
curative instruction 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 41, sec. 3.321. 

 For cases dealing generally with curing error or 
prejudice through instruction, see sec. 8.541. 

 For cases dealing generally with foreclosing 
improper use of evidence by limiting instruction, 
see sec. 8.547. 

6.9452  Severance at conclusion of trial 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 69, sec. 4.822. 

6.9453  Joinder of offenses in same 
complaint or information 

 For cases dealing with this subject, see sec. 6.16. 

6.9454  Consolidation of charges 

 For cases dealing with this subject, see sec. 6.922. 

6.9455  Waiver of appellate attack on 
failure to grant severance by 
failure to renew severance 
motion when new ground for 
severance becomes apparent 

 For cases dealing with this subject, see sec. 
11.463. 

6.9456  Severance is preferred over 
dismissal as remedy for dealing 
with potential jury confusion if 
two charges tried together 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221. 

6.9457  "Retroactive misjoinder": effect 
of reversal on appeal on one 
count on remaining counts 

 For cases dealing with this subject, see sec. 
11.9241. 

6.9458  Federal decisions persuasive on 
severance issues 

 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 
111 (Ct. App. 1996): 1996 Term, p. 6-18, sec. 6.945. 

6.9459  Failure to sever offenses when 
required subject to harmless 
error rule 

 For cases dealing with this subject, see sec. 6.164. 

6.95  Substitution, Withdrawal, Or 
Disqualification Of Counsel 

6.951  Substitution of counsel 

6.9511  In general 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶66-76. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶28-36. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶13-25. 

 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 
742 N.W.2d 341, at ¶13. 
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 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶18. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶24-30. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

6.9512  What constitutes request for 
substitution of counsel 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶69-73. 

 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 
(1988): 1988 Term, p. 8-16, sec. 8.8221. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶24-30. 

6.9513  Trial court's obligation to make 
adequate inquiry when request 
for substitution of counsel 
made 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶72-76. 

 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 
(1988): 1988 Term, p. 8-17, sec. 8.8222. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶25. 

6.9514  When substitution warranted 
or required 

6.95141  In general 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶28-36. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 8-18, sec. 8.8223. 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 92, sec. 4.821. 

6.95142  When defendant and 
counsel cannot adequately 
communicate because of, 
e.g., defendant's impaired 
hearing 

 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 
742 N.W.2d 341, at ¶1-19. 

 For cases dealing generally with indigent 
defendant's right to counsel with whom he or she 
can effectively communicate, see sec. 25.593. 

6.9515  Substitution may be denied 
when new attorney has actual 
conflict of interest or there is a 
serious potential for conflict 

 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 
(1991): 1990 Term, p. 25-3, sec. 25.4221. 

6.9516  Remedy when motion denied 
without adequate consideration 

 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 
(1988): 1988 Term, p. 8-16, sec. 8.8221. 

 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 
(1988): 1988 Term, p. 8-17, sec. 8.8222. 

 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 
742 N.W.2d 341, at ¶19. 

6.9517  Appellate review of decision 
on request for substitution 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶28. 

6.95171  Standard of review 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶32. 

 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 
742 N.W.2d 341, at ¶13. 

6.95172  In reviewing trial court's 
decision denying 
defendant's request to 
substitute new counsel, 
appellate court considers 
reasons presented to trial 
court at time request was 
made 
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 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶25. 

6.9518  Related matters 

6.95181  Motion for continuance to 
allow substitution of 
counsel 

 For cases dealing with this subject, see sec. 
8.82124. 

6.952  Withdrawal of defense counsel 

6.9521  In general 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-33, sec. 25.342. 

 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 
693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶38. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-29, sec. 6.952. 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822. 

6.9522  Grounds for withdrawal 

6.95221  In general 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822. 

6.95222  Complete breakdown in 
communication between 
defendant and counsel 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

6.95223  Defendant's inability to 
pay legal fees 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-29, sec. 6.952. 

6.95224  Disagreement over trial 
strategy 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822. 

6.9523  What constitutes request for 
withdrawal of counsel 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

6.9524  Need for hearing before 
withdrawal granted 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-33, sec. 25.342. 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

6.9525  No need for formal motion to 
withdraw before file may be 
closed when counsel and 
defendant agree that no appeal 
should be pursued because of 
no merit to appeal or for some 
other reason 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶48. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶1-37. 

6.9526  Withdrawal of appellate 
counsel 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37. 

6.953  Disqualification of defense counsel 

 For cases dealing with this subject, see sec. 25.52. 

6.954  Disqualification of prosecutor 

6.9541  In general 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶1-38. 
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 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 
(Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532. 

6.9542  Grounds for disqualification 

6.95421  Because prosecutor 
received substantial 
campaign contribution 
from victim of defendant's 
criminal activity 

 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 
(Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532. 

6.95422  Because prosecutor 
testified at pretrial 
proceeding 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211. 

6.95423  Prosecutor had conflict of 
interest 

 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. 
App. 1998): 1997 Term, p. 7-14, sec. 7.3241. 

6.95424  Because prosecutor 
previously represented 
defendant in another civil 
or criminal proceeding 
("reverse serial 
representation") 

 For cases dealing with this subject, see sec. 
25.235. 

6.9543  Prosecutor may be disqualified 
based on appearance of 
impropriety 

 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 
(Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532. 

6.9544  Denial of motion to disqualify 
because of untimeliness 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶18, 21-25. 

6.9545  Appellate review of 
disqualification issues 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶21, 27, 32. 

6.96  Pleas 

6.961  Guilty plea 

 For cases dealing with this subject, see chapter 7. 

6.962  No-contest plea 

 For cases dealing with this subject, see sec. 7.44. 

6.963  Not-guilty plea 

6.9631  Effect of not-guilty plea 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 6-31, sec. 6.9621. 

 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 
704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶12. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852. 

6.9632  Propriety of joining this plea 
with plea of not guilty by 
reason of mental disease or 
defect 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 
7.442. 

6.9633  Changing plea of not guilty to 
plea of not guilty and not 
guilty by reason of mental 
disease or defect 

 For cases dealing with this subject, see sec. 6.647. 

6.964  Not guilty by reason of mental 
disease or defect plea 

 For cases dealing with this subject, see secs. 6.64 
and 7.45. 

6.97  Other Pretrial Matters 

6.971  Recusal or disqualification of judge 

6.9711  In general 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶61-62. 

 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 
727 (1994): 1994 Term, p. 6-30, sec. 6.9712. 
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 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 145, sec. 8.91. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶36. 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶15-17. 

 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶13. 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 30-3, sec. 30.51. 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-31, sec. 6.971. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 30-1, 
sec. 30.511. 

 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 54, sec. 3.911. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 54, sec. 3.911. 

 For cases dealing with substitution of judge 
procedure, see sec. 6.61. 

 For cases dealing with the constitutional right to 
an impartial judge, see sec. 30.5. 

6.9712  Waiver of request for recusal or 
disqualification 

6.97121  Request for recusal or 
disqualification is waived 
if not made prior to trial 
judge's acting on matter 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

6.97122  Waiver of claim that trial 
judge should have recused 
himself or herself by 
failure to raise recusal 
issue in trial court 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

6.9713  Particular bases for recusal or 
disqualification 

6.97131  Judge permitted juror to 
speak during sentencing 
hearing 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

6.97132  Judge prosecuted 
defendant as district 
attorney in previous case 

 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 
727 (1994): 1994 Term, p. 6-30, sec. 6.9712. 

6.97133  Judge is spouse or 
otherwise related to 
assistant district attorney 
in office that is prosecuting 
case 

 State v. Harrell, 199 Wis. 2d 654, 546 N.W.2d 115 
(1996): 1995 Term, p. 6-38, sec. 6.9713. 

6.97134  Judge facing recall effort 
based on alleged leniency 
in sentencing 

 For cases dealing with this subject, see sec. 
9.2887. 

6.97135  Judge witnessed activity 
(e.g., sleeping juror) that is 
ground for requested relief 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 
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6.97136  Sentencing judge's 
exposure to information 
prosecutor agreed not to 
provide to court 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶15-17. 

6.9714  Action by judge disqualified as 
matter of law is void 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

6.9715  Only judge whose recusal is 
sought has jurisdiction to 
decide motion 

 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811. 

6.9716  Matter arising from judicial 
proceedings is not proper basis 
for recusal 

 Liteky v. United States, 114 S. Ct. 1147 (1994): 1993 
Term, p. 6-25, sec. 6.9712. 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 

6.9717  Violation of recusal or 
disqualification statute does 
not necessarily violate 
defendant's constitutional 
rights 

 For cases dealing with this subject, see sec. 
30.583. 

6.9718  Trial judge may express 
opinion about counsel's motion 
without being subject to 
recusal 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 

6.9719  Other matters 

6.97191  Appellate review of denial 
of motion for recusal 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶16. 

6.97192  Judge's consideration of 
relevant information to 
which judge is rightfully 
entitled cannot, without 
more, form basis for 
recusal 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶17. 

6.97193  Recusal or disqualification 
of appellate judge 

 For cases dealing with this subject, see sec. 
11.3977. 

6.972  Closure of pretrial proceedings to 
public and press; pretrial "gag" 
orders 

 For cases dealing with this subject, see secs. 
30.721, 46.12, and 46.44. 

6.973  State's destruction of evidence 

 For cases dealing with this subject, see sec. 
22.421. 

6.974  State's obligation to retain material 
evidence 

 For cases dealing with this subject, see sec. 
22.421. 

6.975  Ordering psychiatric or 
psychological examination of 
prospective witness 

 For cases dealing with this subject, see sec. 
20.345. 

6.976  Waiver of objection to court's 
jurisdiction 

 For cases dealing with this subject, see secs. 
12.127 and 12.135. 

6.977  Detention of defendant after 
dismissal of complaint or 
information until new complaint or 
information filed 

 State ex rel. Brockway v. Milwaukee County Circuit 
Court, 105 Wis. 2d 341, 313 N.W.2d 845 (Ct. App. 
1981): 1981 Term, p. 29, sec. 2.5712. 
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6.978  Depositions of witnesses 

 For cases dealing with this subject, see sec. 6.66. 

6.979  Waiver of jury trial 

6.9791  Defendant's waiver of 
constitutional right to jury trial 
in general 

 For cases dealing with this subject, see sec. 26.3. 

6.9792  Need for consent of state 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

6.98  Other Pretrial Matters (cont'd) 

6.981  Required inquiry of multiple 
defendants represented by one 
attorney 

 For cases dealing with this subject, see sec. 6.623. 

6.982  Order in which severed defendants 
will be tried 

 State v. Anastas, 107 Wis. 2d 270, 320 N.W.2d 15 
(Ct. App. 1982): 1981 Term, p. 70, sec. 4.8231. 

6.983  Pretrial protection of victims and 
witnesses through court order 

 For cases dealing with this subject, see sec. 6.68. 

6.984  Use of hypnosis to refresh witness's 
recollection 

 For cases dealing with this subject, see sec. 
20.8441. 

6.985  Defendant's right to public pretrial 
suppression hearing 

 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 
Term, p. 83, sec. 3.93. 

6.986  Defendant's right to be present at 
pretrial hearing 

 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 
(Ct. App. 1984): 1983 Term, p. 83, sec. 3.94. 

6.987  Need to file juvenile court's waiver 
order in criminal court 

 For cases dealing with this subject, see sec. 
42.393. 

6.988  Review of denial of pretrial 
suppression motion when guilty 
plea entered or defendant found 
NGI 

 For cases dealing with this subject, see sec. 7.42. 

6.989  Jurisdiction of adult criminal court 
after waiver of juvenile court's 
jurisdiction 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, 
secs. 13.1752 and 13.1753. 

6.99  Other Pretrial Matters (cont'd) 

6.991  Subpoenaing district attorney to 
testify at pretrial proceeding 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211. 

6.992  Appointment of expert witness 

6.9921  In general 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶24. 

6.9922  Expert must have expertise on 
precise issue in case 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶24. 

6.9923  Appointment of expert witness 
for defendant to effectuate 
defendant's right to present a 
defense 

 For cases dealing with this subject, see sec. 28.64. 

6.993  Dismissal of charge 

6.9931  By court 

6.99311  With prejudice 

 For cases dealing with this subject, see sec. 
12.6721. 

6.99312  Without prejudice 
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 For cases dealing with this subject, see sec. 
12.6722. 

6.9932  By prosecutor 

 For cases dealing with this subject, see sec. 12.44. 

6.994  Court commissioners 

 For cases dealing with this subject, see sec. 
12.663. 

6.995  Appointment of standby counsel 

 For cases dealing with this subject, see sec. 
25.591. 

6.996  Defense access to witnesses 

 For cases dealing with this subject, see sec. 8.83. 

 For cases dealing with prosecutorial 
intimidation of defense witnesses, see sec. 28.62. 

6.997  Competency of defendant to 
proceed 

6.9971  Competency to proceed to trial 

 For cases dealing with this subject, see sec. 6.63. 

6.9972  Competency to proceed with 
postconviction motion or 
appeal 

 For cases dealing with this subject, see sec. 
10.165. 

6.998  Other matters 

6.9981  Defendant's right to retain 
services of, or hire, expert 
witnesses at state's expense 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
28-2, sec. 28.61. 

 For cases dealing with a defendant's right of 
access to and procurement of witnesses or 
evidence to effectuate his right to present a 
defense, see sec. 28.64. 

 For cases dealing with a defendant's right to 
have expert witnesses appointed at the state's 
expense in order to effectuate his right to present a 
defense, see sec. 28.642. 

6.9982  Plea of guilty to offenses 
committed in several counties 

 For cases dealing with this subject, see sec. 
7.4981. 

6.9983  Appointment of special 
prosecutor 

 For cases dealing with this subject, see sec. 6.67. 

6.9984  Imposing monetary sanction on 
attorney for arriving late for 
scheduled pretrial appearance 

 For cases dealing with this subject, see sec. 
12.7977. 

6.9985  Dismissal of prosecution as 
disciplinary measure 

 For cases dealing with this subject, see sec. 
11.8936. 

6.999  Other matters (cont'd) 

6.9991  Prosecutor's intimidation of 
defense witness by threat of 
criminal prosecution 

 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 
(Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113. 

 For cases dealing with due process limitations 
on prosecutor's interaction with defense witness, 
see sec. 22.453. 

6.9992  Defense counsel's advice to 
state witness regarding 
possible charges against 
witness and right to refuse to 
testify unless granted 
immunity 

 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 
(Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113. 

6.9993  Continuance of trial 

 For cases dealing with this subject, see sec. 8.821. 
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6.9994  Validity of pretrial 
incarceration 

 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 
43, sec. 3.94. 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 116, sec. 8.892. 

6.9995  Trial court has no inherent 
right to dismiss case over state's 
objection absent statutory 
authorization or constitutional 
violation requiring dismissal 

 State v. Clark, 162 Wis. 2d 406, 469 N.W.2d 871 
(Ct. App. 1991): 1990 Term, p. 6-15, sec. 6.923. 

6.9996  Prohibition on attorneys 
making pretrial statements to 
press that will have substantial 
likelihood of prejudicing an 
adjudicative proceeding 

 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 
(1991): 1990 Term, p. 30-7, sec. 30.9824. 
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Chapter 7  
Guilty Pleas 
 
 
 
7.1  Plea Bargaining 

7.11  Nature, Purpose, And Legitimacy Of 
Plea Bargaining In General 

 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 
Term, p. 19, sec. 2.911. 

 Bordenkircher v. Hayes, 98 S. Ct. 663 (1978): 1977 
Term, p. 17, secs. 9.912 and 9.913. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶26. 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶11. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶11. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.11. 

 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 
(Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153. 

 State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. 
App. 1980): 1980 Term, p. 29, sec. 2.911. 

7.12  Defense Counsel's Duties In Plea 
Bargaining 

7.121  Duty to provide effective assistance 
in general 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 For cases dealing with the defendant's right to 
the effective assistance of counsel at the plea 
proceeding, see sec. 7.2412. 

 For cases dealing with particular defects in 
counsel's performance relating to plea bargains 
and guilty pleas, see sec. 25.32. 

 For cases dealing with the requirement that 
counsel provide effective assistance with respect to 
advice as to whether defendant should accept or 
reject a plea bargain, see sec. 25.323. 

7.122  Duty to communicate proffered 
plea bargain to defendant and to 
inform defendant that decision to 
reject plea bargain offer is for 
defendant to make 

7.1221  In general 

 State v. Ludwig, 124 Wis. 2d 600, 369 N.W.2d 722 
(1985): 1984 Term, p. 140, sec. 8.2353. 

7.1222  To make out claim of 
ineffective assistance of 
counsel based on violation of 
duty to communicate proffered 
plea bargain to defendant, 
defendant must allege and 
show reasonable probability 
that he would have accepted 
proffered bargain 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶35-36. 

7.1223  If defendant would have 
rejected offer had it been 
communicated to him, 
counsel's failure to 
communicate offer is not 
prejudicial and thus does not 
constitute ineffective assistance 
of counsel 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶56. 

7.123  Duty to advise defendant that 
agreement not to reveal 
information to sentencing judge is 
illegal and will not be honored 
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 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-1, sec. 7.1421. 

7.124  Remedy when defense counsel 
provides ineffective assistance that 
causes defendant to reject favorable 
plea bargain 

 For cases dealing with this subject, see sec. 
25.285. 

7.13  Propriety Of Prosecutorial Inducements 
To Defendant To Plead Guilty 

7.131  In general 

 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 
Term, p. 47, sec. 2.912. 

7.132  Promise of reduction in charge or 
recommendation of leniency 

 Bordenkircher v. Hayes, 98 S. Ct. 663 (1978): 1977 
Term, p. 18, sec. 2.9141. 

7.133  Threat of higher or additional 
charge if defendant refuses to plead 
guilty 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 34, sec. 2.9121. 

 Bordenkircher v. Hayes, 98 S. Ct. 663 (1978): 1977 
Term, p. 18, sec. 2.9142. 

 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 
N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶48. 

 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 
(Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134. 

7.14  Construction And Validity Of Plea 
Agreement 

7.141  Construction of agreement 

7.1411  In general 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶23. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 
(Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153. 

 State v. Jorgensen, 137 Wis. 2d 163, 404 N.W.2d 66 
(Ct. App. 1987): 1986 Term, p. 37, sec. 2.913. 

7.1412  Use of contract principles to 
construe agreement and 
determine rights of parties to 
agreement 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶7. 

7.14121  In general 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶12. 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶10. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶25. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶3, 16. 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶13. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

7.14122  Principles that are used in 
contract law to interpret 
contract 

 For cases dealing with this subject, see sec. 
47.8858. 

7.1413  Agreement that counts will not 
be considered for sentencing 
purposes simply means that 
prosecutor will make 
recommendation to that effect 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-1, sec. 7.1421. 
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7.1414  Agreement not to make 
recommendation as to sentence 
extends only to first sentencing 
hearing, not to later sentencing 
hearing held when probation 
imposed at first sentencing 
hearing revoked 

 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 
(Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153. 

7.1415  Court will not read into plea 
agreement provisions that are 
not there 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶16. 

7.1416  Agreement that count will be 
"dismissed outright," if not 
otherwise clarified in 
agreement, is ambiguous 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶1-20. 

7.1417  Construction of ambiguous 
agreement 

7.14171  Determining whether 
agreement is ambiguous or 
not 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶12. 

7.14172  Construing agreement in 
manner that safeguards 
public interests 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶18. 

7.14173  Construing agreement 
against drafter 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶18. 

7.14174  Construing agreement 
against government 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶18. 

7.14175  Appellate review of 
question whether 
agreement is ambiguous 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶12. 

7.1418  Who bears burden to establish 
that agreement should be 
construed in particular 
manner? 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶16. 

7.142  Validity of agreement 

7.1421  Agreement to withhold 
relevant information from court 
violates public policy 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶33. 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶21, 25. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶45. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶43. 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-1, sec. 7.1421. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶25. 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶13-14, 18. 

 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 
711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶6, 12. 

 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 
241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521. 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

7.1422  Agreement that if defendant 
successfully completed 
probation, judgment would be 
amended to conviction of lesser 
offense 
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 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶9. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶9. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶8-9. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶15-16. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421. 

7.1423  Agreement to defer entry of 
judgment of conviction on 
particular count(s) 

7.14231  Authority of court to defer 
entry of judgment of 
conviction 

 For cases dealing with this subject, see sec. 
12.73961. 

7.14232  Plea agreement to defer 
entry of judgment of 
conviction on particular 
counts is not deferred 
prosecution agreement 
and, therefore, need not 
meet requirements of 
deferred prosecution 
agreement 

 For cases dealing with this subject, see sec. 
12.8132. 

7.1424  Agreement, in burglary case, 
that if defendant returned 
substantial portion of property 
stolen in burglary before 
sentencing, state would ask 
court to reopen judgment of 
conviction and would reduce 
charge to felony theft 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶4, 12-18. 

7.1425  Valid plea agreement requires 
meeting of minds, evidenced 
through assent to agreement's 
terms 

 State v. Her, 2008 WI 39, 309 Wis. 2d 1, 748 
N.W.2d 193, at ¶4. 

7.1426  Use of contract principles to 
assess validity of agreement 

 For cases dealing with this subject, see sec. 
7.1962. 

7.143  Effect of invalid plea agreement on 
guilty plea entered pursuant to it 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶11-14. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

 For cases dealing with the withdrawal of a guilty 
or no-contest plea on the ground that the plea was 
induced by a legally impermissible, or otherwise 
legally defective, plea agreement (e.g., agreement 
that includes recommendation for invalid 
sentence, agreement that contains invalid reopen-
and-amend provision), see sec. 10.444. 

7.144  Plea agreement may not supplant 
trial court's exercise of discretion in 
setting permissible bounds of 
sentencing hearing (e.g., extent to 
which it will permit evidence to be 
introduced) 

 For cases dealing with this subject, see sec. 
7.1986. 

7.145  Plea agreement must not involve 
any persons conducting 
presentence investigation for court 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶9. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶33. 

7.15  Prosecutor's Obligation To Comply 
With Plea Agreement 

7.151  General principles 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=24553�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24775�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20346�
http://www.wicourts.gov/html/ca/03/03-2116.htm�
http://www.wicourts.gov/html/ca/03/03-1614.htm�
http://www.wicourts.gov/html/ca/03/03-1614.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32656�
http://www.wicourts.gov/html/ca/03/03-2116.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=40411�
http://www.wicourts.gov/html/ca/02/02-2083.htm�


7-5 

7.1511  In general 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶11-12. 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶9-31. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶37. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 105, sec. 7.4227. 

 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 
(1983): 1982 Term, p. 45, sec. 2.971. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶25. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶30-32. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶7. 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶7. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶14-24. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶16-17, 23. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶8-13. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶25-26. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶13-
21. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶26. 

 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 
711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶4-13. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶13. 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13-
18. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶59-
60. 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶13. 

 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 
624 N.W.2d 164, 2000 Term WCA-150, at ¶5. 

 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 
606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 
251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164. 

 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 
(Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584. 

 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 
(Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531. 

 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 
(Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153. 
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 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 
241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521. 

 State v. Bond, 139 Wis. 2d 179, 407 N.W.2d 277 
(Ct. App. 1987): 1986 Term, p. 161, sec. 8.3491. 

 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. 
App. 1986): 1985 Term, p. 29, sec. 2.9132. 

 State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. 
App. 1980): 1980 Term, p. 29, sec. 2.911. 

 For cases dealing with withdrawal of a guilty 
plea because of prosecutor's failure to comply with 
plea agreement, see sec. 10.433. 

7.1512  Use of contract law to 
determine scope of prosecutor's 
obligation and remedy for its 
violation 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

7.1513  Law proscribes not only 
explicit repudiations of plea 
agreements, but also "end-runs 
around them" 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶32. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶9. 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶8. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶17. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶26. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶16. 

 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 
606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531. 

7.1514  Prosecutor not obliged to 
comply with terms of plea 
agreement after defendant's 
breach of agreement when 
express provision of agreement 
relieves state of obligation to 
comply with agreement upon 
defendant's breach 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

7.1515  Prosecutor's inadvertent breach 
of plea agreement (e.g., by 
recommending sentence in 
excess of that called for by 
agreement), which is promptly 
acknowledged and rectified, 
does not violate prosecutor's 
obligation to comply with plea 
agreement 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶10-13. 

 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 
(Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512. 

7.1516  In determining whether 
prosecutor has violated 
obligation to comply with plea 
agreement, investigating officer 
is considered agent of state; if 
investigating officer engages in 
conduct that would violate plea 
agreement if engaged in by 
prosecutor (e.g., if he asks 
sentencing court to impose 
sentence in excess of that 
prosecutor agreed to 
recommend), plea agreement is 
violated 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶14. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶17. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶1-34. 

7.1517  Prosecutor obligated to act in 
"good faith" 
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 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶23. 

7.1518  Prosecutor is not obliged to 
provide more than is specified 
in agreement itself; state is held 
only to those promises actually 
made 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶16. 

7.1519  Prosecutor not required to 
comply with plea agreement 
that violates public policy 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶25. 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶13-14, 18. 

7.152  Withdrawal from, or modification 
of, plea bargain by prosecutor after 
defendant's acceptance 

7.1521  Before entry of plea 

7.15211  In general 

 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 
Term, p. 47, sec. 2.914. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶60. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 
(Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 7-2, sec. 7.121. 

 State v. Franklin, 111 Wis. 2d 681, 331 N.W.2d 633 
(Ct. App. 1983): 1982 Term, p. 132, sec. 8.233. 

 State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. 
App. 1980): 1980 Term, p. 29, sec. 2.912. 

 For cases dealing with whether a defendant's 
right to counsel is denied by the prosecutor's 
withdrawal from a plea bargain, see sec. 25.283. 

7.15212  When prosecutor 
withdraws from plea 
agreement after 
defendant's acceptance but 
before entry of plea, 
defendant must show 
detrimental reliance in 
order to enforce agreement 

 For cases dealing with this subject, see sec. 
7.1733. 

7.1522  After entry of plea 

7.15221  In general 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶60. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

 For cases dealing with the vacation of an 
executed plea agreement at the request of the state, 
see sec. 7.432. 

7.15222  When prosecutor 
withdraws from plea 
agreement after 
defendant's acceptance and 
after defendant's entry of 
plea, there is no need to 
show detrimental reliance 
before defendant is 
entitled to enforcement of 
plea agreement 

 For cases dealing with this subject, see sec. 
7.1734. 

7.15223  Modification by state with 
agreement of defendant 

 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 
625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶1-17. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 
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 State v. Paske, 121 Wis. 2d 471, 360 N.W.2d 695 
(Ct. App. 1984): 1984 Term, p. 52, sec. 2.911. 

7.15224  Change in circumstances 
between time of making 
agreement and time of 
sentencing may justify and 
excuse prosecutor from 
fulfilling promises made in 
plea agreement 

 For cases dealing with this subject, see sec. 7.157. 

7.1523  Defendant's waiver of 
complaint about prosecutor's 
withdrawal from plea 
agreement by failure to object 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 7-1, sec. 7.1521. 

7.1524  When defense counsel's failure 
to seek to enforce, or failure to 
inform defendant of his right to 
enforce, plea agreement 
constitutes ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
25.3964. 

7.153  Prosecutor's obligations at plea 
hearing and sentencing 

7.1531  In general 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶9-31. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶1-59. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 
(1995): 1994 Term, p. 7-3, sec. 7.156. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶30-32. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶8-17. 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶1-20. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶16-17, 23. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶8-13. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶13-
21. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶26. 

 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 
711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶4-13. 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13-
18. 

 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 
624 N.W.2d 164, 2000 Term WCA-150, at ¶5-14. 

 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 
606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531. 

 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 
(Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584. 

 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 
(Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531. 

 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 
241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521. 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

7.1532  Agreement to remain silent at 
sentencing is not violated when 
prosecutor corrects inaccurate 
information given to court 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶56. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 7-1, sec. 
7.1512. 
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7.1533  Prosecutor may comment on 
thoroughness and 
completeness of presentence 
report even though it contains 
information the prosecutor 
agreed would not be 
considered in sentencing 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-1, sec. 7.1421. 

7.1534  Prosecutor may not render less 
than neutral recitation of 
agreed-to sentence 
recommendation 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶14. 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶19, 30. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶42. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶17. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶9. 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶8. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶11. 

 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 
624 N.W.2d 164, 2000 Term WCA-150, at ¶6. 

 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 
606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531. 

 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 
(Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.1513. 

 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. 
App. 1986): 1985 Term, p. 29, sec. 2.9132. 

7.1535  Fulfilling agreement not to 
make sentencing 
recommendation (e.g., 
recommendation on length of 
sentence) 

7.15351  In general 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶30-44. 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶1-20. 

 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 
711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶4-13. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.1513. 

7.15352  Prosecutor may comment 
on serious nature of 
offense and other 
aggravating factors, 
thereby suggesting that 
lengthy sentence should be 
imposed, without violating 
agreement 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶1-20. 

 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 
711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶4-13. 

7.15353  When prosecutor agrees to 
make no sentence 
recommendation, 
prosecutor's contact with 
probation and parole office 
to complain about agent's 
recommendation for 
probation instead of 
incarceration, which results 
in amended PSI 
recommending 
incarceration, constitutes 
material breach of plea 
agreement 

 For cases dealing with this subject, see sec. 
7.15387. 
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7.15354  Agreement not to make 
sentencing 
recommendation is not 
violated by prosecutor's 
presentation of statements 
of victim and/or victim's 
family asking for 
imposition of maximum 
sentence 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶30-44. 

7.1536  Fulfilling agreement that count 
would be "dismissed outright" 

7.15361  In general 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶1-20, 24. 

7.15362  May prosecutor rely on 
facts of count that is 
"dismissed outright" in 
arguing for particular 
sentence on count to which 
defendant pleads guilty? 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶1-20, 24. 

7.1537  Other matters 

7.15371  Prosecutor must use "best 
efforts" to support plea 
agreement; prosecutor's 
"half-hearted" statement of 
agreed recommendation is 
no fulfillment of promise 

 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 
(1995): 1994 Term, p. 7-3, sec. 7.156. 

 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 
(Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531. 

7.15372  Prosecutor may cite 
aggravating factors to 
support sentence at high 
end of agreed-upon cap 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶10. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶18. 

7.15373  Prosecutor may not make 
comments that suggest that 
state is distancing itself 
from agreed-upon sentence 
recommendation or that 
cast doubt on that 
recommendation 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶8-17. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶1-24. 

7.15374  Prosecutor is prohibited 
from accomplishing 
indirectly what it promised 
not to do directly and may 
not covertly convey to court 
that more severe sentence 
is warranted than that 
recommended 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶9, 17. 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶8, 12. 

7.15375  Prosecutor is not obliged to 
provide more than is 
specified in agreement 
itself; state is held only to 
those promises actually 
made 

 For cases dealing with this subject, see sec. 
7.1518. 

7.15376  When plea agreement is 
silent as to whether state 
will recommend that 
sentence be concurrent or 
consecutive, state may 
recommend consecutive 
sentence without violating 
plea agreement 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶14-20. 

7.15377  Prosecutor not required to 
comply with plea 
agreement that violates 
public policy 
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 For cases dealing with this subject, see sec. 
7.1518. 

7.15378  Agreement to "stand silent" 
at sentencing only 
obligates prosecutor to 
refrain from offering 
sentencing 
recommendation; it does 
not require prosecutor to 
withhold relevant factual 
information from court 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶14. 

7.15379  No need to make sentence 
recommendation 
"forcefully or 
enthusiastically" 

 United States v. Benchimol, 105 S. Ct. 2103 (1985): 
1984 Term, p. 53, sec. 2.9121. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶42. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶16. 

 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 
624 N.W.2d 164, 2000 Term WCA-150, at ¶12. 

 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 
241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521. 

 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. 
App. 1986): 1985 Term, p. 29, sec. 2.9132. 

7.1538  Other matters (cont'd) 

7.15381  Fulfilling agreement to 
allow parole eligibility on 
life sentence to be set by 
statute, rather than by court 

 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 
(1995): 1994 Term, p. 7-3, sec. 7.156. 

 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 
(Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531. 

7.15382  Prosecutor may inform 
court about negative 
information about 
defendant acquired after 
plea agreement, but may 
not imply that he or she 
has changed mind about 
recommendation called for 
by agreement 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶17-31. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶46-50. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶8-17. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶17. 

 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 
624 N.W.2d 164, 2000 Term WCA-150, at ¶5-14. 

7.15383  In close case involving 
claimed breach of plea 
agreement, should plea 
agreement be construed in 
favor of defendant? 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶16-19. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶9-10. 

 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 
624 N.W.2d 164, 2000 Term WCA-150, at ¶7. 

7.15384  Just because prosecutor at 
sentencing says there is no 
breach does not make it so; 
prosecutor who has 
implied harsher 
recommendation than that 
agreed to may not avoid 
finding of breach by 
simply saying he or she is 
not changing 
recommendation 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶51-52. 
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 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶31. 

 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 
624 N.W.2d 164, 2000 Term WCA-150, at ¶14. 

7.15385  Compliance with 
agreement that evidence 
regarding nature of offense 
will be presented at 
sentencing 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13-
18. 

7.15386  When prosecutor has 
agreed to recommend 
concurrent sentence, 
recommendation of 
consecutive sentence 
constitutes material and 
substantial breach of 
agreement 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶14. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶13-
20. 

7.15387  When prosecutor agrees to 
make no sentence 
recommendation, 
prosecutor's contact with 
probation and parole office 
to complain about agent's 
recommendation for 
probation instead of 
incarceration, which results 
in amended PSI 
recommending 
incarceration, constitutes 
material breach of plea 
agreement 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶14. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶1-39. 

7.15388  Prosecutor may adduce 
information unfavorable to 
defendant to support 
agreed-upon sentence 
recommendation 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶19-31. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶10. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶11. 

7.15389  In determining whether 
prosecutor has violated 
obligation to comply with 
plea agreement, 
investigating officer is 
considered agent of state; if 
investigating officer 
engages in conduct that 
would violate plea 
agreement if engaged in by 
prosecutor (e.g., if he asks 
sentencing court to impose 
sentence in excess of that 
prosecutor agreed to 
recommend), plea 
agreement is violated 

 For cases dealing with this subject, see sec. 
7.1516. 

7.1539  Other matters (cont'd) 

7.15391  Agreement to recommend 
that sentence be imposed 
and stayed, but placing no 
restriction on length of 
imposed and stayed 
sentence, not violated by 
prosecutorial argument 
listing aggravating factors 
justifying imposition of 
maximum sentence 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶57. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶18-19. 

 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 
241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521. 
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7.15392  Agreement to recommend 
particular sentence not 
violated by prosecutor's 
presentation of 
information supporting 
that sentence that might 
arguably support greater 
sentence as well, but 
prosecutor may not imply 
that defendant's deserves 
greater sentence 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶55. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶8-17. 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151. 

7.15393  Agreement to make 
particular recommendation 
not violated by informing 
court that victims want to 
address court 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151. 

7.15394  When defense counsel's 
failure to object to breach 
of plea agreement at 
sentencing constitutes 
ineffective assistance of 
counsel and entitles 
defendant to relief 

 For cases dealing with this subject, see sec. 
25.382. 

7.15395  Prosecutor's inadvertent 
breach of plea agreement 
(e.g., by recommending 
sentence in excess of that 
called for by agreement), 
which is promptly 
acknowledged and 
rectified, does not violate 
prosecutor's obligation to 
comply with plea 
agreement 

 For cases dealing with this subject, see sec. 
7.1515. 

7.15396  Prosecutor not required to 
expressly recite sentencing 
recommendation called for 
by plea agreement if, based 
on the entire sentencing 
proceeding, prosecutor's 
adherence to sentencing 
recommendation is clear 
despite absence of precise 
words expressly reciting 
sentencing 
recommendation 

 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 
606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531. 

7.15397  Mentioning uncharged 
offenses after agreeing to 
sentence recommendation 
does not violate "spirit" of 
agreement 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶26. 

7.15398  Prosecutor is not obliged to 
say something nice or 
positive about defendant 
in order to avoid breaching 
agreement 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶30. 

7.154  Persons who are, and who are not, 
considered agents of state for 
purposes of determining whether 
prosecutor has breached plea 
agreement 

7.1541  Presentence preparer is not 
agent of state, so preparer's 
actions cannot violate 
agreement 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-1, sec. 7.1421. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶24. 

http://www.wicourts.gov/html/sc/00/00-0535.htm�
http://www.wicourts.gov/html/ca/03/03-1539.htm�
http://www.wicourts.gov/html/ca/99/99-0120.htm�
http://www.wicourts.gov/html/ca/01/01-0542.htm�
http://www.wicourts.gov/html/sc/01/01-3094.htm�
http://www.wicourts.gov/html/ca/03/03-0251.htm�


7-14 

7.1542  Investigating officer is 
considered agent of state; if 
investigating officer engages in 
conduct that would violate plea 
agreement if engaged in by 
prosecutor (e.g., if he asks 
sentencing court to impose 
sentence in excess of that 
prosecutor agreed to 
recommend), plea agreement is 
violated 

 For cases dealing with this subject, see sec. 
7.1516. 

7.155  Defendant's waiver of complaint 
about prosecutor's violation of plea 
agreement 

7.1551  Breach of plea agreement does 
not entitle defendant to relief 
unless contemporaneous 
objection made 

7.15511  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶1. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶26. 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶7. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶6. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶6, 18. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶12. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶27. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶12, 
21. 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13. 

 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 
624 N.W.2d 164, 2000 Term WCA-150, at ¶13. 

 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 
251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164. 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

 State v. Smith, 153 Wis. 2d 739, 451 N.W.2d 794 
(Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.153. 

7.15512  But failure to object may 
provide basis for finding 
ineffective assistance of 
counsel 

 For cases dealing with this subject, see sec. 
25.382. 

7.15513  Consideration of claimed 
breach, notwithstanding 
failure to object 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶1. 

7.1552  When objection to violation of 
plea agreement made 
unsuccessfully, defendant does 
not waive objection by 
attempting to ameliorate effect 
of violation and telling trial 
court he is satisfied that steps 
taken have had desired 
ameliorative effect 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶28-32. 

7.1553  Defendant waives right to 
complain about purported or 
alleged breach of plea 
agreement after entry of plea 
when, after purported or 
alleged breach occurs, he 
affirmatively declines to seek 
withdrawal of plea or spurns 
offer of withdrawal 

 For cases dealing with this subject, see sec. 
7.1594. 
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7.1554  In federal court, when 
defendant fails to make 
contemporaneous objection to 
violation of plea agreement, 
"plain error" rule applies and 
defendant is entitled to relief 
only if he can satisfy rule's 
requirements 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

7.156  Agreement not to make 
recommendation as to sentence 
extends only to first sentencing 
hearing, not to later sentencing 
hearing held when probation 
imposed at first sentencing hearing 
revoked 

 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 
(Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153. 

7.157  Effect of defendant's misconduct 
(e.g., defendant's commission of 
new crime) between time of 
execution of plea agreement by 
defendant's entry of plea pursuant 
to it and time of sentencing 

7.1571  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶9. 

7.1572  Does misconduct justify or 
excuse prosecutor from 
fulfilling promises made in 
plea agreement? 

7.15721  Wisconsin appellate courts' 
answer: No 

 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 
625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶10-
11, 17. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 
(Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153. 

7.15722  United States Supreme 
Court's answer: Maybe 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

7.1573  Does provide basis for vacation 
of plea agreement at state's 
request 

 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 
625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶11. 

7.158  Standard of appellate review of 
question whether prosecutor 
violated plea agreement, entitling 
defendant to relief 

7.1581  In general 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶4-20. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 
(1995): 1994 Term, p. 7-3, sec. 7.156. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶7. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶31. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶15. 

 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 
625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶8. 

 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 
711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶5. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶15. 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶14. 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶4, 7. 

 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 
624 N.W.2d 164, 2000 Term WCA-150, at ¶5. 

7.1582  Of terms of agreement 
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 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶11. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶5, 20. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶31. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶14. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶15. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶8. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶24. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶14. 

7.1583  Of historical facts of state's 
conduct 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19. 

7.15831  In general 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶11. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶5, 20. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶31. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶14. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶15. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶8. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶24. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶14. 

7.15832  Meaning of prosecutor's 
words, as reflected in 
transcript, that is not 
dependent on trial court's 
appraisal of prosecutor's 
demeanor or credibility is 
question of law to be 
determined independently 
by reviewing court 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶31-35. 

7.1584  Of whether state's conduct 
constituted breach 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶5, 20. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶31. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶5. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶9. 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶9. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶14. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶15. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶8. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶24, 31. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶14. 

7.1585  Of whether breach is material 
and substantial 
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 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶11. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶5, 20. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶31. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶9. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶14. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶15. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶24. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶14. 

7.1586  "Clear and convincing 
evidence" standard has no 
application to appellate review 
whether breach warranting 
relief has occurred 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶7-15. 

7.1587  "Close call," or "close case," rule 
has no application to appellate 
review whether breach 
warranting relief has occurred 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶16-19. 

7.1588  Credibility determinations 
made by circuit court are 
accepted by appellate court 

7.15881  In general 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19, 23. 

7.15882  When express credibility 
determination not made, 
appellate court will assume 
it made determination that 
is consistent with its fact-
finding 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19, 23. 

7.159  Other and related matters 

7.1591  Prosecutor may not prosecute 
charge dismissed as result of 
plea bargain 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

7.1592  Prosecutor does not violate 
agreement by acquiescing in 
modification to it proposed by 
defense counsel 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

7.1593  Prosecutor does not breach 
agreement by failing to comply 
with its terms after defendant's 
breach of agreement when 
express provision of agreement 
relieves state of obligation to 
comply with agreement upon 
defendant's breach 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

7.1594  Defendant waives right to 
complain about purported or 
alleged breach of plea 
agreement after entry of plea 
when, after purported or 
alleged breach occurs, he 
declines to seek withdrawal of 
plea or spurns offer of 
withdrawal 

 State v. Paske, 121 Wis. 2d 471, 360 N.W.2d 695 
(Ct. App. 1984): 1984 Term, p. 52, sec. 2.911. 
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7.1595  Prosecutor does not violate 
agreement regarding 
sentencing recommendation 
that is silent as to future ch. 980 
proceeding by filing ch. 980 
commitment petition at 
appropriate time 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶18. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795. 

7.1596  Prosecutor agreeing to entry of 
Alford plea by sex offender 
does not breach agreement 
when state revokes probation 
solely because defendant 
continued to assert innocence 
during treatment program 
ordered as condition of 
probation 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

7.1597  To prevail on claim of breach 
of agreement, defendant cannot 
rely on his "reasonable 
expectations"; rather, he must 
show violation of specific 
prosecutorial promise that 
induced his plea 

 For cases dealing with this subject, see sec. 7.165. 

7.1598  Transfer of convicted 
defendant to out-of-state prison 
facility does not breach plea 
agreement absent specific 
prosecutorial promise that 
defendant would serve 
sentence in Wisconsin 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶1-7. 

7.1599  Other matters 

7.15991  Prosecutor is excused from 
complying with terms of 
agreement, even after 
defendant's entry of plea 
pursuant to it, when, at 
time of entry of plea or 
thereafter, prosecutor 
proposes, and defendant 
either expressly or tacitly 
accepts, modification of 
plea agreement 

 For cases dealing with this subject, see sec. 
7.15223. 

7.15992  Prosecutor's obligation to 
comply with promise not to 
reinstate charge with 
respect to which trial court 
allows plea withdrawal, 
when conviction on 
another charge is permitted 
to stand, all charges having 
been disposed of by guilty 
pleas pursuant to plea 
agreement 

 For cases dealing with this subject, see sec. 
22.8324. 

7.16  Establishing Violation Of Plea 
Agreement And Defendant's 
Entitlement To Relief 

7.161  Burden of proof 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶7-15. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶16. 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶7. 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶7. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 7-4, sec. 7.162. 

 State v. Jorgensen, 137 Wis. 2d 163, 404 N.W.2d 66 
(Ct. App. 1987): 1986 Term, p. 37, sec. 2.913. 

7.162  Requirement that violation be 
material and substantial 
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7.1621  In general 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶13. 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶10. 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶19. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶38, 53-58. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶16. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶18. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶25. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶17. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶8-9, 15. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶9. 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶9. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶14. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶17. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶10. 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶7-8. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶26. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶16. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶26. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶14-
15. 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶7. 

 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 
(Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 7-1, sec. 7.161. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 7-4, sec. 7.162. 

 State v. Jorgensen, 137 Wis. 2d 163, 404 N.W.2d 66 
(Ct. App. 1987): 1986 Term, p. 37, sec. 2.913. 

7.1622  Is violation of unarticulated 
requirement or condition of 
plea agreement (e.g., 
unarticulated condition that 
defendant not collaterally 
attack conviction entered 
pursuant to it when conviction 
is later invoked to increase 
punishment for subsequent 
offense) is not material and 
substantial? 

7.16221  Court of appeals' answer: 
no 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶13-23. 

7.16222  Supreme court's answer: 
yes 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶1-26. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶17. 
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7.1623  Requirement that violation be 
material and substantial does 
not turn on whether sentencing 
court was influenced by breach 

 For cases dealing with this subject, see sec. 7.166. 

7.1624  Use of contract principles to 
determine whether breach of 
plea agreement was substantial 
and material 

 For cases dealing with this subject, see sec. 
7.1964. 

7.1625  Related matter: Application of 
harmless-error rule to breach, 
so as to deny any remedy for 
breach 

 For cases dealing with this subject, see sec. 7.178. 

7.163  When breach of plea agreement is 
substantial and material, prejudice 
is presumed and defendant is 
entitled to relief 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶9. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶27. 

7.164  Need for hearing to establish 
violation of agreement 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

7.165  To prevail on claim of breach of 
agreement, defendant cannot rely 
on his "reasonable expectations"; 
rather, he must show violation of 
specific prosecutorial promise that 
induced his plea 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶7. 

7.166  Inquiry into whether there has 
been violation of plea agreement 
and whether defendant entitled to 
relief on account of it does not turn 
on whether sentencing court was 
influenced by state's breach 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶8. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶13. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶24. 

 For cases dealing with the principle that 
resentencing is required for breach of agreement 
even when trial court asserts it was not influenced 
by breach at original sentencing, see sec. 7.1742. 

7.167  Inquiry into whether there has 
been violation of plea agreement 
and whether defendant entitled to 
relief on account of it does not turn 
on whether prosecutor intended to 
breach agreement 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶24. 

7.168  Types of relief to which defendant 
may be entitled 

7.1681  Withdrawal of plea 

 For cases dealing with this subject, see sec. 7.172. 

7.1682  Specific performance 

 For cases dealing with this subject, see sec. 7.173. 

7.1683  Resentencing 

 For cases dealing with this subject, see sec. 7.174. 

7.169  Other matters 

7.1691  Standard of appellate review of 
question whether prosecutor 
violated plea agreement 

 For cases dealing with this subject, see sec. 7.158. 

7.1692  When prosecutor violates 
provision of plea agreement 
that violates public policy, 
defendant is not entitled to any 
relief 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶13-14, 18. 
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7.17  Remedies For Violation Of Plea 
Agreement 

7.171  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶25-26. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶18. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶14. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶33-34. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶30-
37. 

7.172  Withdrawal or rescission of plea by 
defendant 

7.1721  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 
Term, p. 47, sec. 2.9131. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶5, 38. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 105, sec. 7.4227. 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 156, sec. 8.791. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶33. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶30-
37. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 7-1, sec. 
7.1512. 

 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. 
App. 1986): 1985 Term, p. 29, sec. 2.9132. 

 For cases dealing with the withdrawal of a guilty 
plea on the ground that the state failed to comply 
with a plea agreement, see sec. 10.433. 

7.1722  Defendant has no right to 
withdraw plea entered into 
pursuant to plea agreement 
because prosecutor has failed 
to comply with plea 
agreement's terms after 
defendant's breach of 
agreement when express 
provision of agreement relieves 
state of obligation to comply 
with agreement upon 
defendant's breach 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

7.1723  Less extreme remedy of specific 
performance is always 
preferred over plea withdrawal 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶33. 

7.173  Specific performance 

7.1731  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 
Term, p. 47, sec. 2.9131. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 105, sec. 7.4227. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶33. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶30-
37. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶59-
60. 
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 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-6, sec. 7.1511. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

 State v. Jorgensen, 137 Wis. 2d 163, 404 N.W.2d 66 
(Ct. App. 1987): 1986 Term, p. 37, sec. 2.913. 

 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. 
App. 1986): 1985 Term, p. 29, sec. 2.9132. 

7.1732  Defendant has no right to 
specific performance of plea 
agreement when prosecutor has 
failed to comply with plea 
agreement's terms pursuant to 
provision of agreement that 
relieves state of obligation to 
comply with agreement upon 
defendant's breach 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

7.1733  When prosecutor withdraws 
from plea agreement after 
defendant's acceptance but 
before entry of plea, defendant 
must show detrimental reliance 
in order to enforce agreement 

7.17331  In general 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-9, sec. 7.17221. 

7.17332  Waiving right to 
preliminary examination 
does not constitute 
detrimental reliance that 
will permit defendant to 
obtain specific 
performance of agreement 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-9, sec. 7.17222. 

7.1734  When prosecutor withdraws 
from plea agreement after 
defendant's acceptance and 
after defendant's entry of plea, 
there is no need to show 
detrimental reliance before 
defendant is entitled to 
enforcement of plea agreement 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

7.1735  When defense counsel's failure 
to seek to enforce, or failure to 
inform defendant of his right to 
enforce, plea agreement 
constitutes ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
25.3964. 

7.1736  Less extreme remedy of specific 
performance is always 
preferred over plea withdrawal 

 For cases dealing with this subject, see sec. 
7.1723. 

7.1737  When prosecutor violates 
provision of agreement that 
violates public policy, 
defendant is not entitled to 
enforcement of agreement 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶13-14, 18. 

7.1738  Specific performance of plea 
agreement through new 
sentencing hearing may not be 
realistic remedy when same 
problem would inevitably 
occur at new sentencing 
hearing 

 State v. Her, 2008 WI 39, 309 Wis. 2d 1, 748 
N.W.2d 193, at ¶5. 

7.174  Resentencing 

7.1741  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶5, 38. 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶9. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶33-34. 
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 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶1, 37-38. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶30-
37. 

 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 
(Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 7-1, sec. 
7.1512. 

 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. 
App. 1986): 1985 Term, p. 29, sec. 2.9132. 

7.1742  Required even when trial court 
asserts it was not influenced by 
breach 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶13. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶24. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.276. 

 For cases dealing with the general rule that, 
when breach of plea agreement is substantial and 
material, prejudice is presumed and defendant is 
entitled to relief, see sec. 7.163. 

7.1743  Defendant has no right to 
resentencing because 
prosecutor has failed to comply 
with plea agreement's 
sentencing recommendation 
after defendant's breach of 
agreement when express 
provision of agreement relieves 
state of obligation to comply 
with agreement upon 
defendant's breach 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

7.1744  Need for resentencing to be 
conducted before new judge 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶34. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶38. 

7.175  Vacation of executed plea 
agreement 

 For cases dealing with this subject, see sec. 7.43. 

7.176  Enforcement of sanctions provided 
by plea agreement itself 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

7.177  Other remedies 

7.1771  Preparation of new presentence 
report when breach of plea 
agreement has tainted 
presentence report 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶34. 

7.1772  Remedy when appellate court 
reaches conclusion that has 
effect of negating plea bargain 
(e.g., when it sets aside 
conviction on one of a number 
of offenses to which defendant 
pled guilty pursuant to plea 
bargain) 

 For cases dealing with this subject, see sec. 7.195. 

7.178  Application of harmless-error rule 
to breach, so as to deny any remedy 
for breach 

7.1781  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

7.1782  Question with regard to 
prejudice is not whether 
defendant would have entered 
plea had he known about 
future breach, but rather 
whether breach affected 
sentence 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

7.18  Vacation Of Executed Plea Agreement 
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7.181  At request of defendant because of 
prosecutor's breach of plea 
agreement 

 For cases dealing with this subject, see sec. 7.431. 

7.182  At request of state because of 
defendant's breach of plea 
agreement 

 For cases dealing with this subject, see sec. 7.432. 

7.19  Other Matters 

7.191  Trial court's rejection of plea 
entered pursuant to plea agreement 

7.1911  Trial court's right to reject plea 
entered pursuant to plea 
agreement 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 7-5, sec. 7.191. 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶15. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 7-1, sec. 7.111. 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 38, sec. 2.917. 

7.1912  What constitutes trial court 
rejection of plea entered 
pursuant to plea agreement 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 7-1, sec. 7.1521. 

7.1913  After acceptance of plea, trial 
court may not sua sponte vacate 
acceptance of plea and reinstate 
original charges 

 For cases dealing with this subject, see sec. 7.222. 

7.1914  After acceptance of plea 
agreement by trial court, trial 
court is bound by its terms 

 For cases dealing with this subject, see sec. 
7.1922. 

7.192  Determining whether sentencing 
court is bound by plea agreement 

7.1921  Unless trial court accepts plea 
agreement, trial court is not 
bound by it 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶106. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶1-73. 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶38. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶24. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 7-5, sec. 7.192. 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-4, sec. 7.191. 

 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶20. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶1-
27. 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶17-18. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 7-1, sec. 7.111. 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 38, sec. 2.917. 

7.1922  After trial court accepts plea 
agreement, trial court is, as 
general rule, bound by it 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶1-26. 
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7.1923  Plea agreement may not 
supplant trial court's exercise of 
discretion in setting 
permissible bounds of 
sentencing hearing (e.g., extent 
to which it will permit 
evidence to be introduced) 

 For cases dealing with this subject, see sec. 
7.1986. 

7.193  Plea bargaining must not involve 
trial court 

7.1931  In general 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶27. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶24. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 7-5, sec. 7.192. 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶1-20. 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶1-21. 

 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 
625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶16. 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

7.1932  But trial court may make 
nonthreatening and 
noncoercive suggestion for 
modification of agreement 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶17-19. 

 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 
625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶16. 

7.1933  Trial court’s commenting on 
strength of state’s case and 
urging defendant to consider 
entry of guilty plea do not 
constitute direct participation 
in plea negotiations 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶2-12. 

7.1934  Defendant who has entered 
plea, following judge’s 
participation in plea 
negotiation, is conclusively 
presumed to have entered his 
plea involuntarily and is 
entitled to withdraw it 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶7. 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶1-21. 

7.1935  When plea withdrawn because 
judge participated in plea 
negotiation, case should be 
assigned to different judge on 
remand 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶20. 

7.194  Effect of plea agreement that is 
contrary to public policy 

7.1941  In general 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

7.1942  Plea agreement to withhold 
relevant information from court 
violates public policy and will 
not be enforced 

 For cases dealing with this subject, see sec. 
7.1421. 

7.195  Remedy when appellate or trial 
court reaches conclusion that has 
effect of negating plea bargain (e.g., 
when it sets aside conviction on 
one of a number of offenses to 
which defendant pled guilty 
pursuant to plea bargain) 

7.1951  Generally, remedy is rescission 
of entire plea agreement, 
reinstatement of original 
charges, and remand for further 
proceedings on them 
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 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶25. 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶1-58. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶16. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶23. 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶18-20. 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶31-
40. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶32. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶21-
25. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 For cases dealing with the effect of a trial court's 
granting a motion to withdraw a guilty plea when 
the plea was entered pursuant to a plea bargain 
granting benefits to the defendant, see sec. 7.4994. 

 For cases dealing with the principle that a 
defendant who successfully withdraws plea no 
longer has benefit of concessions or dismissals 
called for by plea bargain (original charges may be 
reinstated and parties may be returned to positions 
they were in prior to agreement), see sec. 10.4992. 

7.1952  But under certain 
circumstances different remedy 
may be in order (e.g., leaving 
conviction and sentence on 
other offenses to which 
defendant pled guilty intact) 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶1-58. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶1-26. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶23-24. 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶31-
40. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶21-
25. 

7.1953  Remedy of recision of entire 
plea agreement extends to all 
charges and convictions 
covered by agreement even if 
they were made or entered in 
separate case with separate 
judgment of conviction from 
which appeal was not taken 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶22. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶31-37, 
47. 

7.1954  Determination of appropriate 
remedy is committed to trial 
court's discretion and requires 
consideration of totality of 
circumstances and parties' 
interests 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶1, 10-13. 

7.1955  Standard of appellate review of 
decision whether trial court has 
selected proper remedy 

 For cases dealing with this subject, see sec. 
10.48193. 

7.196  Use of principles of contract law in 
plea bargaining context 

7.1961  In general 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶12. 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶50. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶7. 
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 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶11. 

7.1962  To determine validity of 
agreement 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶53-54. 

7.1963  To construe terms of plea 
agreement and determine 
rights of parties to agreement 

 For cases dealing with this subject, see sec. 
7.1412. 

7.1964  To determine whether there 
has been material and 
substantial breach of 
agreement 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶12, 22. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶7. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶9. 

7.1965  To determine appropriate 
remedy for breach of plea 
bargain 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶12, 22. 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶51-52. 

7.197  Appellate review of matters 
relating to plea bargaining, plea 
agreement, breach of agreement, 
and enforcement of agreement 

7.1971  Standard of appellate review of 
question whether defendant 
violated plea agreement, 
entitling state to relief 

7.19711  In general 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶8. 

7.19712  Of terms of agreement 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶8. 

7.19713  Of historical facts of party's 
conduct 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶10. 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶8. 

7.19714  Of whether party's conduct 
constituted breach 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶8. 

7.19715  Of whether breach is 
material and substantial 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶10. 

7.1972  Standard of appellate review of 
question whether prosecutor's 
conduct breached terms of plea 
agreement, entitling defendant 
to relief 

 For cases dealing with this subject, see sec. 7.158. 

7.1973  Standard of appellate review of 
remedy circuit court selected 
for breach of agreement 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶10. 

7.1974  Credibility determinations 
made by circuit court are 
accepted by appellate court 

7.19741  In general 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19, 23. 

7.19742  When express credibility 
determination not made, 
appellate court will assume 
it made determination that 
is consistent with its fact-
finding 
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 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19, 23. 

7.1975  Applicability of harmless-error 
rule 

7.19751  To state's breach of plea 
agreement 

 For cases dealing with this subject, see sec. 7.178. 

7.198  Other matters 

7.1981  Construction, enforcement, and 
validity of provision of plea 
agreement relieving state of 
obligation to comply with 
agreement upon defendant's 
breach of agreement 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

7.1982  Defendant's waiver of right to 
appeal and/or right to 
collaterally attack conviction 
(i.e., waiver of right to raise 
issue or issues on appeal or 
collateral attack that would not 
otherwise be waived by entry 
of plea) by agreeing to such 
waiver as part of plea bargain 

7.19821  In general 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶23. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶1-19. 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

7.19822  Remedy for defendant's 
breach of agreement 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶18-19. 

7.1983  Entry into plea agreement with 
knowledge of claimed error 
does not constitute waiver of 
error 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

7.1984  Effect of misunderstanding of 
validity of counts dismissed as 
result of plea agreement upon 
validity of plea 

 For cases dealing with this subject, see sec. 
10.4466. 

7.1985  When appellate court reaches 
conclusion that has effect of 
negating plea bargain (e.g., 
when it sets aside conviction on 
one of a number of offenses to 
which defendant pled guilty 
pursuant to plea bargain), 
remedy is ordinariily recision 
of entire plea agreement, 
reinstatement of original 
charges, and remand for further 
proceedings on them 

 For cases dealing with the effect of a trial court's 
granting a motion to withdraw a guilty plea when 
the plea was entered pursuant to a plea bargain 
granting benefits to the defendant, see sec. 7.4994. 

 For cases dealing with this subject, see sec. 7.195. 

7.1986  Plea agreement may not 
supplant trial court's exercise of 
discretion in setting 
permissible bounds of 
sentencing hearing (e.g., extent 
to which it will permit 
evidence to be introduced) 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶18. 

7.1987  Defendant who successfully 
withdraws plea no longer has 
benefit of concessions or 
dismissals called for by plea 
bargain 

 For cases dealing with this subject, see sec. 
10.4992. 
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7.1988  Prosecutor cannot bind 
Department of Corrections by 
promise made in plea 
bargaining regarding matter 
within control of department 
(e.g., whether defendant will be 
transferred to out-of-state 
prison) 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶7. 

7.199  Other matters (cont'd) 

7.1991  Defense counsel cannot 
renegotiate plea agreement 
without the knowledge and 
consent of the defendant 

7.19911  In general 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶28. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

7.19912  Strategic decision by 
defense counsel to forego 
objection to prosecutor's 
breach of plea agreement is 
tantamount to entering into 
renegotiated plea 
agreement; entering into 
renegotiated plea 
agreement without 
consulting defendant and 
obtaining his consent is 
deficient performance 

 For cases dealing with this subject, see sec. 
25.3824. 

7.1992  Defense counsel's 
renegotiation of sentencing 
recommendation in plea 
agreement without defendant's 
knowledge or consent 

7.19921  In general 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶28. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

7.19922  Strategic decision by 
defense counsel to forego 
objection to prosecutor's 
breach of plea agreement is 
tantamount to entering into 
renegotiated plea 
agreement; entering into 
renegotiated plea 
agreement without 
consulting defendant and 
obtaining his consent is 
deficient performance 

 For cases dealing with this subject, see sec. 
25.3824. 

7.1993  Need to permit defendant to 
withdraw negotiated plea when 
court determines that it will 
reject sentence 
recommendation contained in 
plea agreement 

 For cases dealing with this subject, see sec. 
7.21984. 

7.1994  When plea agreement calls for 
sentence recommendation, trial 
court is not required at 
sentencing to explain deviation 
from prosecutor's 
recommendation 

 For cases dealing with this subject, see sec. 
7.21991. 

7.1995  Penalizing defendant's exercise 
of right to appeal by offering 
less favorable plea bargain 
after successful appeal than 
was offered before initial trial 

 For cases dealing with this subject, see sec. 
22.815. 

7.1996  When plea agreement calls for 
amendment of charges, 
amendment must be approved 
by court 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶106. 

7.1997  "Read in" procedure 

 For cases dealing with this subject, see sec. 9.193. 
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7.1998  "Package plea agreement" 

7.19981  Nature of 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶1. 

7.19982  Validity of 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶1-33. 

7.2  Acceptance Of Guilty Plea 

7.21  Trial Court's Obligations In Accepting 
Guilty Plea 

7.211  General principles 

7.2111  In general 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
7-2, sec. 7.211. 

 Haring v. Prosise, 103 S. Ct. 2368 (1983): 1982 
Term, p. 43, sec. 2.9211. 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶18. 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶52-59. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶26. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶23-36. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶23-24, 29-38. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

 In Matter of Amendment of Secs. 971.07 and 971.08, 
Stats., 128 Wis. 2d 422, 383 N.W.2d 496 (1986): 1985 
Term, p. 30, sec. 2.9211. 

 State v. Minniecheske, 127 Wis. 2d 234, 378 
N.W.2d 283 (1985): 1985 Term, p. 30, sec. 2.9211. 

 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 
(1985): 1984 Term, p. 53, sec. 2.9211. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 26, sec. 2.921. 

 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 
(1979): 1978 Term, p. 19, sec. 2.921. 

 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 
(1978): 1978 Term, p. 19, sec. 2.921. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 18, sec. 2.92. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶11. 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222. 

7.2112  Obligations when plea result of 
negotiations 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 35, sec. 2.922. 

7.2113  Need for defendant to 
specifically articulate plea he is 
entering 

7.21131  In general 

 State v. Liebnitz, 231 Wis. 2d 272, 603 N.W.2d 208 
(1999): 1999 Term, p. 31-10, sec. 31.62543. 

 State v. Burns, 226 Wis. 2d 762, 594 N.W.2d 799 
(1999): 1998 Term, p. 7-1, sec. 7.2112. 

 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113. 

7.21132  When Alford plea entered 
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 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113. 

7.2114  Effect of failure to comply with 
obligations at time of taking of 
plea 

 For cases dealing with the analysis to be 
employed when the trial court fails to comply, on 
record at time of plea taking, with mandated 
procedures relating to information trial court 
required to impart to pleading defendant, see sec. 
10.424. 

7.2115  Defendant's tacit acquiescence 
in decision to plead is 
insufficient to render plea valid 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

7.212  Determine defendant's education 
and general comprehension, i.e., 
determine defendant's capacity to 
make informed decisions 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶30, 35. 

 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 
(1983): 1982 Term, p. 122, sec. 7.4224. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-4, 
sec. 10.4224. 

7.213  Establish defendant's 
understanding of nature of crime 
and range of punishments 

7.2131  Nature of crime 

7.21311  In general 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 
Term, p. 125, sec. 7.65. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶36, 51. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶29, 35, 45-58. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶15-30. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 136, sec. 7.4212. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

 State v. Shegrud, 131 Wis. 2d 133, 389 N.W.2d 7 
(1986): 1985 Term, p. 35, sec. 2.9214. 

 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 
(1986): 1985 Term, p. 36, sec. 2.9214. 

 State v. Minniecheske, 127 Wis. 2d 234, 378 
N.W.2d 283 (1985): 1985 Term, p. 31, sec. 2.9213. 

 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 
(1985): 1984 Term, p. 53, sec. 2.9213. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 87, sec. 7.421. 

 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 
(1978): 1978 Term, p. 74, sec. 7.423. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶7-10. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶31-34. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶9-10. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶14-22. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶1-24. 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶6-7. 
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 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 
(Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312. 

 State v. McKee, 212 Wis. 2d 488, 569 N.W.2d 93 
(Ct. App. 1997): 1997 Term, p. 7-7, sec. 7.2132. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.42431. 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 7-5, sec. 7.2131. 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 10-6, sec. 10.4221. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, 
sec. 10.4222. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 38, sec. 2.9212. 

 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 
(Ct. App. 1983): 1983 Term, p. 156, sec. 7.4221. 

7.21312  Not necessary to inform 
defendant who is pleading 
to multiple offenses of 
facts that support each 
charge 

 State v. McKee, 212 Wis. 2d 488, 569 N.W.2d 93 
(Ct. App. 1997): 1997 Term, p. 7-7, sec. 7.2132. 

7.21313  Effect of faulty description 
of nature of crime on guilty 
plea questionnaire where 
court accurately explains 
nature of crime at plea 
hearing 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 
(Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312. 

7.21314  Requirement that court 
establish defendant's 
understanding of nature of 
crime does not require 
court to thoroughly explain 
or define every element of 
offense 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶20. 

7.21315  Requirement that court 
establish defendant's 
understanding of nature of 
crime does not require 
court to ensure that 
defendant specifically 
understands how state 
must prove each element 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶22. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶10. 

7.21316  Requirement that court 
establish defendant's 
understanding of nature of 
crime does not require 
defendant's knowledge of 
nuances in descriptions of 
elements 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶29. 

7.21317  When definition of term 
used to describe offense is 
element of offense, 
defendant must 
understand that definition 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶9. 

7.21318  Use of plea questionnaire 
to satisfy requirement that 
trial court establish 
defendant's understanding 
of nature of crime 
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 For cases dealing with this subject, see sec. 
7.24721. 

7.21319  For federal constitutional 
purposes, judge need not 
personally explain 
elements of charge to 
defendant; court may rely 
on counsel's assurance that 
defendant has been 
informed of nature and 
elements of charge 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 

7.2132  Nature of crime (cont'd) 

7.21321  Statement of defendant 
that he reviewed elements 
with attorney and 
understands them and/or 
statement of counsel that 
he has explained elements 
to defendant and 
defendant understands 
them, without more, are 
not sufficient to establish 
defendant's understanding 
of nature of offense 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶57-58. 

7.21322  When defendant's guilt 
predicated on theory that 
he was aider and abettor 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶33-55. 

7.2133  Possible penalty 

7.21331  In general 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶36. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶35. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 
(1983): 1982 Term, p. 122, sec. 7.4224. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶9, 13, 19-21. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶16. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶12-15. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶9-15. 

 State v. Harden, 2005 WI App 252, 287 Wis. 2d 
871, 707 N.W.2d 173, at ¶4. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶6-7. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶19. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶5. 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 

7.21332  Requirement that 
defendant's understanding 
of possible penalty be 
established does not 
require informing him of 
possibility that restitution 
will be ordered 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

7.21333  Presumptive minimum 
sentence 
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 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶10. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶18-25. 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

7.21334  Need to inform defendant 
that it could set parole 
eligibility date pursuant to 
Wis. Stat. § 973.014(1) 

 For cases dealing with this subject, see sec. 
7.21962. 

7.21335  Sanction imposed by 
another jurisdiction or 
tribunal (e.g., federal 
prohibition on firearms 
possession) is not penalty 
of which pleading 
defendant must be 
informed 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914. 

7.21336  Requires informing 
defendant of direct 
consequences of plea 

 For cases dealing with this subject, see sec. 
7.2192. 

7.21337  Does not require informing 
defendant of collateral 
consequences of plea 

 For cases dealing with this subject, see sec. 
7.2193. 

7.21338  When potential sentence is 
overstated and defendant 
receives less than 
maximum that law allows, 
may defendant complain 
that overstatement of 
sentence constituted 
manifest injustice or 
otherwise provides 
grounds for plea 
withdrawal? 

 State v. Harden, 2005 WI App 252, 287 Wis. 2d 
871, 707 N.W.2d 173, at ¶1-6. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶23. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶16-17. 

7.21339  Does not require informing 
defendant that, under 
truth-in-sentencing, there 
is no parole or good time 

 For cases dealing with this subject, see secs. 
7.21963 and 7.21988. 

7.2134  Possible penalty (cont'd) 

7.21341  When defendant is not 
informed, or is 
misinformed, about 
possible penalty, state may 
not avoid plea withdrawal 
by showing that lack of 
information or 
misinformation did not 
cause, or otherwise affect, 
decision to plead guilty 

 State v. Harden, 2005 WI App 252, 287 Wis. 2d 
871, 707 N.W.2d 173, at ¶1-6. 

7.21342  In multiple-count case, 
court need not inform 
defendant that sentences 
could be made consecutive 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶78. 

7.21343  When court has not 
informed defendant of 
maximum penalty for 
offense, but penalty 
imposed is less than 
amount court stated could 
be imposed, is error 
harmless? 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶78. 
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7.21344  In case of TIS sentence, 
court only required to 
inform defendant of 
maximum term of 
imprisonment; no 
additional dissection of 
sentence (in particular, no 
delineation of maximum 
term of confinement) is 
required 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶9-15. 

7.21345  When maximum penalty 
for offense may be 
mitigated by particular 
circumstance (e.g., penalty 
for kidnapping may be 
reduced if victim is 
released without 
permanent injury), must 
defendant be advised of 
different potential 
punishments depending on 
whether or not mitigating 
circumstance exists 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶12-15. 

7.21346  Use of plea questionnaire 
to satisfy requirement that 
trial court establish 
defendant's understanding 
of range of punishment 

 For cases dealing with this subject, see sec. 
7.24722. 

7.2135  In determining whether this 
requirement met, trial court 
may not rely on colloquy at 
earlier plea hearing about 
whose sufficiency trial court 
expressed doubts at hearing at 
which plea ultimately taken 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶14-18. 

7.2136  Effect of failure to comply with 
this obligation at time of taking 
of plea 

 For cases dealing with the analysis to be 
employed when the trial court fails to comply, on 
record at time of plea taking, with mandated 
procedures relating to information trial court 
required to impart to pleading defendant, see sec. 
10.424. 

7.214  Ascertain voluntariness of plea (i.e., 
whether any promises or threats 
have been made) 

7.2141  In general 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶14. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶35. 

 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 
(1983): 1982 Term, p. 122, sec. 7.4224. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶20. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶9, 22. 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶5. 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶11. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-4, 
sec. 10.4224. 

 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 
(Ct. App. 1978): 1978 Term, p. 74, sec. 7.424. 

7.2142  Defendant who has entered 
plea following judge’s 
participation in plea 
negotiation is conclusively 
presumed to have entered his 
plea involuntarily 

 For cases dealing with this subject, see sec. 
7.1934. 

7.2143  Need for additional inquiry 
into voluntariness when 
defendant has entered into 
"package plea agreement" 
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 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶15-16. 

7.2144  Use of plea questionnaire to 
satisfy requirement that trial 
court establish voluntariness of 
plea (i.e., whether any promises 
or threats have been made) 

 For cases dealing with this subject, see sec. 
7.2475. 

7.215  Advise unrepresented defendant 
about representation by counsel 

7.2151  Need to alert unrepresented 
defendant to possible benefits 
of having attorney and to 
dangers and disadvantages of 
self-representation 

7.21511  Wisconsin decisions 
indicating court must alert 
unrepresented defendant 
to possible benefits of 
having attorney and to 
dangers and disadvantages 
of self-representation 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶35. 

7.21512  United States Supreme 
Court decisions indicating 
that specific admonitions 
regarding possible benefits 
of having attorney and 
dangers and disadvantages 
of self-representation are 
not necessary in all cases 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

7.2152  Make sure indigent defendant 
understands right to have 
appointed counsel 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶35. 

7.2153  Effect of failure to comply with 
this obligation at time of taking 
of plea 

 For cases dealing with the analysis to be 
employed when the trial court fails to comply, on 

record at time of plea taking, with mandated 
procedures relating to information trial court 
required to impart to pleading defendant, see sec. 
10.424. 

7.216  Determine that the conduct which 
the defendant admits constitutes 
offense to which he is pleading 
guilty (i.e., establish factual basis 
for plea) 

7.2161  In general 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶36, 56, 59. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶29-61. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶35. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶31-32. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶1-22. 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161. 

 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 
(1997): 1996 Term, p. 34-4, sec. 34.5212. 

 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 
(1996): 1995 Term, p. 7-10, sec. 7.473. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 
(1995): 1994 Term, p. 36-1, sec. 36.2211. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 87, sec. 7.421. 

 Little v. State, 85 Wis. 2d 558, 271 N.W.2d 105 
(1978): 1978 Term, p. 20, sec. 2.922. 

 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 
(1978): 1978 Term, p. 20, sec. 2.922. 

 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 
(1978): 1978 Term, p. 20, sec. 2.922. 
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 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶4. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶6. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶7. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶16-20. 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶9-17. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶16-23. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶10. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶37. 

 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 
632 N.W.2d 872, 2001 Term WCA-34, at ¶9. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 
251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164. 

 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 
(Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112. 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112. 

 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 
150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 
34.4121. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 
261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174. 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.214, and 
p. 34-1, sec. 34.3313. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 7-1, sec. 7.212. 

 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 
(Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 38, sec. 2.9212. 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 35, sec. 2.9231. 

 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 35, sec. 2.9212. 

7.2162  When Alford plea entered 

 For cases dealing with this subject, see sec. 7.475. 

7.2163  When plea entered pursuant to 
plea bargain, i.e., when 
negotiated plea entered 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 
(1996): 1995 Term, p. 7-10, sec. 7.473. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶16. 

 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 
632 N.W.2d 872, 2001 Term WCA-34, at ¶12. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

7.2164  Remedies for failure to comply 
with this obligation 

7.21641  In general: remedy is plea 
withdrawal when 
undisputed facts do not 
constitute crime 
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 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶48-49. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶10. 

7.21642  In general:  Bangert 
remedy applies when facts 
are disputed 

 For cases dealing with this subject, see sec. 
10.42412. 

7.21643  Remedy when record 
establishes factual basis for 
misdemeanor, but not for 
felony to which defendant 
pleaded guilty 

 For cases dealing with this subject, see sec. 
7.2474. 

7.21644  Remedy when, in theft 
prosecution, factual basis 
established for theft, but 
not for value of stolen 
property required to make 
theft a felony 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶36-37. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶19-20. 

 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 
261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174. 

7.21645  Remedy when, in 
kidnapping prosecution, 
factual basis is established 
for kidnapping, but not for 
excluding mitigating 
circumstance (i.e., release 
of victim without 
permanent injury) that 
reduces penalty from Class 
B to Class C felony 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶16-20, 31. 

7.2165  When plea entered pursuant to 
plea bargain amending charge 
to lesser offense, will factual 
basis for greater charge satisfy 
this obligation even though no 
factual basis exists for lesser 
charge to which plea entered? 

7.21651  In general 

 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 
(1996): 1995 Term, p. 7-10, sec. 7.473. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 
261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174. 

7.21652  When Alford plea entered 

 For cases dealing with this subject, see sec. 
7.4781. 

7.2166  In plea bargain context, this 
requirement satisfied if factual 
basis is shown either for 
offense to which plea is offered 
or for more serious charge 
reasonably related to offense to 
which plea is offered 

7.21661  General rule 

 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 
(1996): 1995 Term, p. 7-10, sec. 7.473. 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

7.21662  Exception: when Alford 
plea entered 

 For cases dealing with this subject, see sec. 
7.4781. 

7.2167  Appellate review of trial court's 
determination that factual basis 
existed 

7.21671  In general 
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 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶7, 26. 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶9, 13-17. 

7.21672  Standard of review 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶7. 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶9. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶8. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶10. 

7.21673  Scope of review; what 
appellate court considers 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶26. 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶13-17. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶16. 

7.2168  Other matters 

7.21681  This requirement not 
satisfied by showing of 
factual basis for offense 
reasonably related to 
offense to which plea is 
offered if both offenses are 
of equal seriousness (i.e., 
maximum penalties for 
both offenses are the same) 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

7.21682  May find factual basis in 
complaint alone 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶14. 

7.21683  Factual basis exists if 
inculpatory inference can 
be drawn from complaint 
or facts admitted even 
though it may conflict with 
exculpatory inference 
elsewhere in record and 
defendant contends that 
exculpatory inference is 
correct one 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶16. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶7. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶22. 

7.21684  Less information is 
required to validate factual 
basis for plea than is 
needed to support 
conviction 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶37. 

7.21685  When maximum penalty 
for offense may be 
mitigated by particular 
circumstance (e.g., penalty 
for kidnapping may be 
reduced if victim is 
released without 
permanent injury), must 
court establish factual 
basis for excluding the 
mitigating circumstance? 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶20. 

7.21686  When, in prosecution for 
sexual assault of child, 
proffered factual basis 
reveals that defendant 
claimed he or she was 
sexually assaulted (i.e., 
raped) by alleged child-
victim 

 For cases dealing with this subject, see sec. 
38.62223. 
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7.21687  When defendant's guilt 
predicated on theory that 
he was aider and abettor 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶56-68. 

7.2169  Other matters (cont'd) 

7.21691  No need to establish 
factual basis for stipulated 
forfeiture of assets entered 
into as part of plea 
agreement 

 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 
Term, p. 7-4, sec. 7.2166. 

7.21692  Doctrine of judicial 
estoppel does not bar 
pleading defendant from 
challenging factual basis 
for plea 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112. 

7.21693  Manner or means by which 
factual basis may be 
established in general 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161. 

7.21694  Need for defendant's 
assent to factual basis 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161. 

7.21695  While defendant may raise 
postconviction challenge 
questioning whether 
admitted facts constitute an 
offense, he may not 
dispute truth of facts 
alleged by state that 
constitute factual basis for 
plea 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶44. 

 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 
251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164. 

7.21696  Defendant who has 
conceded existence of 
factual basis for plea is not 
judicially estopped from 
later claiming that factual 
basis does not constitute 
offense 

 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 
251 (Ct. App. 1999): 1999 Term, p. 7-10, sec. 7.2164. 

7.21697  Right to challenge lack of 
sufficient factual basis not 
waived by entry of plea 

 For cases dealing with this subject, see sec. 
7.3261. 

7.21698  When information relied 
upon by trial court to 
establish factual basis at 
plea hearing is insufficient, 
reviewing court addressing 
defendant's challenge to 
sufficiency of factual basis 
may examine entire record 
to see if factual basis exists 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

7.217  Advise defendant of constitutional 
rights he is waiving by entry of 
plea and secure waiver of them 

7.2171  In general 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
7-2, sec. 7.211. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶29, 35, 69-77. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶24-25. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 
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 State v. Minniecheske, 127 Wis. 2d 234, 378 
N.W.2d 283 (1985): 1985 Term, p. 31, sec. 2.9213. 

 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 
(1983): 1982 Term, p. 122, sec. 7.4224. 

 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 
(1978): 1978 Term, p. 74, sec. 7.425. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶9, 16. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶16. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶14-16, 
23-27. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, 
sec. 10.4221. 

7.2172  Particular rights 

7.21721  Right to unanimous jury 
verdict 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

7.21722  Right to counsel 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221. 

7.2173  By use of waiver of rights 
forms 

 For cases dealing with this subject, see sec. 
7.2483. 

 For cases dealing generally with the use of a 
guilty plea questionnaire in taking a plea, which 
may include cases dealing with the sufficiency of 
the waiver of rights form included in the plea 

questionnaire to inform the defendant of the rights 
he is waiving, see sec. 7.248. 

7.2174  Effect of failure to comply with 
this obligation at time of taking 
of plea 

 For cases dealing with the analysis to be 
employed when the trial court fails to comply, on 
record at time of plea taking, with mandated 
procedures relating to information trial court 
required to impart to pleading defendant, see sec. 
10.424. 

7.2175  To establish waiver of rights in 
conjunction with taking of plea 
in high-volume traffic and 
misdemeanor courts, court may 
make en masse recitation of 
constitutional rights at start of 
proceedings and then 
incorporate that recitation by 
reference as each individual 
defendant's case is called 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶15-24. 

7.2176  Need to engage in more 
extensive colloquy about 
nature of rights when 
defendant has limited abilities, 
there is no waiver of rights 
form, and defense counsel has 
not provided meaningful 
description of discussion with 
defendant concerning rights 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶69-77. 

7.2177  Use of plea questionnaire to 
satisfy requirement that trial 
court advise defendant of 
constitutional rights he is 
waiving by entry of plea and 
secure waiver of them 

 For cases dealing with this subject, see sec. 
7.2473. 
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7.218  Statutory obligation to inform 
defendant that, if he or she is not 
citizen, plea "may result in 
deportation, the exclusion from 
admission to this country or the 
denial of naturalization" 

7.2181  In general 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶35. 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶4. 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶1-46. 

 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 
410, 720 N.W.2d 158, at ¶2. 

 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶1-
11. 

 State v. Garcia, 2000 WI App 81, 234 Wis. 2d 304, 
610 N.W.2d 180: 1999 Term, p. 7-17, sec. 7.2181. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. Lopez, 196 Wis. 2d 725, 539 N.W.2d 700 
(Ct. App. 1995): 1995 Term, p. 7-5, sec. 7.2182. 

 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. 
App. 1994): 1994 Term, p. 7-7, sec. 7.2182. 

 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 
(Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142. 

 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 
(Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141. 

 For cases dealing generally with whether there is 
an obligation to inform a pleading defendant of the 
immigration consequences of his plea, see sec. 
7.21942. 

7.2182  When defendant aware of 
likelihood of deportation when 
plea entered, does failure to 
advise of immigration 
consequences constitute 
harmless error? 

7.21821  Yes (Wisconsin Court of 
Appeals' answer, overruled 
by Wisconsin Supreme 
Court in Douangmala) 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶5. 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶33-40. 

 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7. 

 State v. Garcia, 2000 WI App 81, 234 Wis. 2d 304, 
610 N.W.2d 180: 1999 Term, p. 7-17, sec. 7.2181. 

 State v. Lopez, 196 Wis. 2d 725, 539 N.W.2d 700 
(Ct. App. 1995): 1995 Term, p. 7-5, sec. 7.2182. 

 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. 
App. 1994): 1994 Term, p. 7-7, sec. 7.2182. 

 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 
(Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142. 

7.21822  No (Wisconsin Supreme 
Court's answer in 
Douangmala, overruling 
Wisconsin Court of 
Appeals) 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶6. 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶1-46. 

 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 
410, 720 N.W.2d 158, at ¶6, 9. 

 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7. 

7.21823  Retroactivity of Wisconsin 
Supreme Court's decision 
answering this question 
"no":  Douangmala does 
not apply retroactively to 
cases that were final when 
Douangmala was decided 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶1-44. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25868�
http://www.wicourts.gov/html/sc/02/02-2137.htm�
http://www.wicourts.gov/html/sc/00/00-3292.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25672�
http://www.wicourts.gov/html/ca/02/02-2137.htm�
http://www.wicourts.gov/html/ca/99/99-1038.htm�
http://www.wicourts.gov/html/ca/97/97-3097.htm�
http://www.wicourts.gov/html/sc/02/02-2137.htm�
http://www.wicourts.gov/html/sc/00/00-3292.htm�
http://www.wicourts.gov/html/ca/02/02-2137.htm�
http://www.wicourts.gov/html/ca/99/99-1038.htm�
http://www.wicourts.gov/html/sc/02/02-2137.htm�
http://www.wicourts.gov/html/sc/00/00-3292.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25672�
http://www.wicourts.gov/html/ca/02/02-2137.htm�
http://www.wicourts.gov/html/sc/02/02-2137.htm�


7-43 

 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶1-
11. 

7.2183  Statute requiring court to 
inform defendant of possibility 
of deportation, which sets out 
in quotes the language by 
which such information is to be 
imparted, should be followed 
to the letter 

 State v. Garcia, 2000 WI App 81, 234 Wis. 2d 304, 
610 N.W.2d 180: 1999 Term, p. 7-17, sec. 7.2181. 

7.2184  Use of guilty plea 
questionnaire to inform 
defendant of possibility of 
deportation 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶9. 

 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. 
App. 1994): 1994 Term, p. 7-7, sec. 7.2182. 

7.2185  Effect of failure to comply with 
obligation: defendant entitled 
to have conviction vacated even 
if he knew of deportation 
consequences of plea; harmless 
error rule not applicable 

7.21851  In general 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶1-46. 

 For cases dealing with this subject, see sec. 
7.21822. 

7.21852  Retroactivity of Wisconsin 
Supreme Court decision 
declaring this to be remedy 
for failure to comply with 
obligation 

 For cases dealing with this subject, see sec. 
7.21823. 

7.2186  To obtain plea withdrawal for 
failure to comply with this 
obligation, defendant must 
show that "the plea is likely to 
result in the defendant's 
deportation, exclusion from 
admission to this county or 
denial of naturalization" 

7.21861  In general 

 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 
410, 720 N.W.2d 158, at ¶1-11. 

7.21862  Fact that, at time of plea, 
defendant already faces 
deportation because of 
commission of different 
offense does not mean that 
plea is not likely to result 
in deportation 

 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 
410, 720 N.W.2d 158, at ¶1-11. 

7.21863  Because statute uses term 
"likely" and not "shall," 
defendant need not prove 
he definitely will be 
deported on the basis of 
the conviction at issue to 
secure plea withdrawal 

 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 
410, 720 N.W.2d 158, at ¶11. 

7.2187  Other and related matters 

7.21871  When required advisement 
of deportation 
consequences of plea is 
given, defendant's 
mistaken belief that he is 
citizen does not render plea 
invalid 

 For cases dealing with this subject, see sec. 
10.443. 

7.219  Other obligations 

7.2191  Inform defendant that 
prosecutor's recommendation 
and plea agreement are not 
binding 
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7.21911  Inform defendant that 
prosecutor's 
recommendation is not 
binding on court 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶35. 

 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 
N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196. 

 In Matter of Amendment of Secs. 971.07 and 971.08, 
Stats., 128 Wis. 2d 422, 383 N.W.2d 496 (1986): 1985 
Term, p. 37, sec. 2.9215. 

 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 
(1983): 1982 Term, p. 122, sec. 7.4224. 

 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 
(1979): 1978 Term, p. 74, sec. 7.426. 

 State v. Marinez, 2008 WI App 105, 313 Wis. 2d 
490, 756 N.W.2d 570, at ¶7. 

7.21912  Inform defendant that plea 
agreement is not binding 
on court:  in general 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶35. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶1-73. 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-4, sec. 7.212. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶22. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶8-11. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶1-
27. 

7.21913  Inform defendant that plea 
agreement is not binding 
on court:  this information 
must be personally 
conveyed to defendant by 
trial court 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶1-73. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶22. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶1-
27. 

7.21914  Inform defendant that plea 
agreement is not binding 
on court: when court fails 
to fulfill this obligation, 
appropriate remedy is that 
provided by Bangert 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶48-49. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶22-23. 

7.2192  Need to advise defendant of 
direct consequences of plea 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶35. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶22. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶11. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶13. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶7. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶7-8. 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶8. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶6. 

7.2193  Need to advise defendant of 
collateral consequences of plea: 
general principles 

7.21931  In general 
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 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶11. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶15. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶13. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶7. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶7-8, 11. 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶8. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶6-7. 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. Myers, 199 Wis. 2d 391, 544 N.W.2d 609 
(Ct. App. 1996): 1995 Term, p. 7-7, sec. 7.2193. 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 
(Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141. 

 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 
(Ct. App. 1987): 1986 Term, p. 148, sec. 8.2353. 

 State v. Madison, 120 Wis. 2d 150, 353 N.W.2d 835 
(Ct. App. 1984): 1984 Term, p. 207, sec. 12.7645. 

7.21932  Effect of plea that results 
from discretionary decision 
of another state agency; 
consequence of plea that 
rests in hands of another 
government agency or 
different tribunal is 
collateral consequence 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶13. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶8-10. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶16. 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-7, sec. 7.2155. 

7.21933  Effect of plea that results 
from defendant's own 
behavior;  consequence of 
plea that may be controlled 
by defendant's own 
behavior is collateral 
consequence 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶13. 

7.2194  Need to advise defendant of 
collateral consequences of plea: 
particular consequences 

7.21941  Parole eligibility 

 For cases dealing with this subject, see sec. 
7.2196. 

7.21942  Possibility of deportation 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶9. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶17. 
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 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 
(Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141. 

 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 
(Ct. App. 1987): 1986 Term, p. 39, sec. 2.9215. 

 For cases dealing with the statutory obligation to 
inform the defendant of the possibility of 
deportation if he is not a citizen, see sec. 7.218. 

7.21943  Restitution 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

7.21944  That conviction for traffic 
violation could lead to 
classification as habitual 
traffic offender 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

 Lewandowski v. State, 140 Wis. 2d 405, 411 
N.W.2d 146 (Ct. App. 1987): 1987 Term, p. 47-1, 
sec. 47.111. 

7.21945  Consequences of probation 
revocation (i.e., potential 
maximum term to which 
defendant would be 
subjected in event 
probation is revoked) 

 For cases dealing with this subject, see sec. 
7.21986. 

7.21946  Possibility of ch. 980 
commitment (i.e., sexual 
predator commitment) 

 For cases dealing with this subject, see sec. 
7.21971. 

7.21947  Requirement to register as 
convicted sex offender and 
possibility of fine and/or 
imprisonment for failure to 
do so 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶14. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶6. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶8. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

7.21948  Federal prohibition on 
possession of firearm 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶8. 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-8, sec. 7.21917. 

7.21949  That failure of defendant 
entering Alford plea to sex 
offense to admit guilt as 
part of treatment ordered 
as condition of probation 
may result in revocation of 
probation and 
imprisonment 

 For cases dealing with this subject, see sec. 
7.21982. 

7.2195  Need to advise defendant of 
collateral consequences of plea: 
particular consequences 
(cont'd) 

7.21951  That mandatory release 
date is simply presumptive 
and release may be denied 
on that date 

 For cases dealing with this subject, see sec. 
7.21985. 

7.21952  Habitual offender 
penalties to which present 
conviction may later 
subject him upon 
commission of new crime 
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 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶9. 

7.21953  Possible transfer to out-of-
state prison facility 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶8-9. 

7.21954  That conviction of 
controlled substances 
offense would result in 
ineligibility for federal 
health care programs (i.e., 
medicare and medicaid) 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶1-12. 

7.21955  That, under truth-in-
sentencing, there is no 
parole 

 For cases dealing with this subject, see sec. 
7.21963. 

7.21956  That, under truth-in-
sentencing, there is no 
good time 

 For cases dealing with this subject, see sec. 
7.21988. 

7.21957  Effect of "read in" 

 For cases dealing generally with read-ins and 
the read-in procedure, see sec. 9.193. 

 For cases dealing with this subject, see secs. 
7.21993, 10.44583, and 10.44584. 

7.2196  Need to advise defendant 
regarding parole and parole 
eligibility 

7.21961  In general 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

7.21962  Need to advise that trial 
court could set parole 
eligibility date pursuant to 
Wis. Stat. § 973.014(1) 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶12. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶14. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

7.21963  No need to advise 
defendant that, under 
truth-in-sentencing, there 
is no parole 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶12-17. 

7.2197  Obligations with respect to sex 
offenders 

7.21971  Need to advise defendant 
of possibility of ch. 980 
(sexual predator) 
commitment 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶16. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶6. 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶9. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶12. 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

http://www.wicourts.gov/html/ca/00/00-1533.htm�
http://www.wicourts.gov/html/ca/00/00-1533.htm�
http://www.wicourts.gov/html/ca/02/02-1530.htm�
http://www.wicourts.gov/html/sc/97/97-3217.htm�
http://www.wicourts.gov/html/ca/97/97-3217.htm�
http://www.wicourts.gov/html/sc/97/97-3217.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25162�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17796�
http://www.wicourts.gov/html/ca/97/97-3217.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17796�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17755�
http://www.wicourts.gov/html/ca/03/03-2915.htm�
http://www.wicourts.gov/html/ca/00/00-1533.htm�
http://www.wicourts.gov/html/ca/99/99-1644.htm�
http://www.wicourts.gov/html/ca/98/98-3421.htm�
http://www.wicourts.gov/html/ca/98/98-2196.htm�


7-48 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795. 

 State v. Myers, 199 Wis. 2d 391, 544 N.W.2d 609 
(Ct. App. 1996): 1995 Term, p. 7-7, sec. 7.2193. 

7.21972  No need to inform 
defendant of requirement 
to register as convicted sex 
offender and possibility of 
fine and/or imprisonment 
for failure to do so 

 For cases dealing with this subject, see sec. 
7.21947. 

7.2198  Other obligations 

7.21981  Need to inform defendant 
of statutory right to jury 
determination of forfeiture 

 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 
Term, p. 7-4, sec. 7.2166. 

7.21982  Need to advise defendant 
entering Alford plea to sex 
offense that his failure to 
admit guilt as part of 
treatment ordered as 
condition of probation may 
result in revocation of 
probation and 
imprisonment 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶8. 

7.21983  Make record of plea 
bargain and establish 
defendant's understanding 
of it 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶14, 43, 66. 

 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 
(1979): 1978 Term, p. 20, sec. 2.926. 

7.21984  No requirement that court 
inform defendant, upon 
accepting negotiated plea 
of guilty but before 
sentencing, whether court 
intends to reject sentence 
recommendation, and if so, 
to permit defendant to 
withdraw plea: in general 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶37. 

 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 
N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196. 

 State v. Betts, 129 Wis. 2d 1, 383 N.W.2d 876 
(1986): 1985 Term, p. 36, sec. 2.9215. 

 In Matter of Amendment of Secs. 971.07 and 971.08, 
Stats., 128 Wis. 2d 422, 383 N.W.2d 496 (1986): 1985 
Term, p. 37, sec. 2.9215. 

 State v. Marinez, 2008 WI App 105, 313 Wis. 2d 
490, 756 N.W.2d 570, at ¶5-8. 

7.21985  No requirement that court 
inform defendant, upon 
accepting negotiated plea 
of guilty but before 
sentencing, whether court 
intends to reject sentence 
recommendation, and if so, 
to permit defendant to 
withdraw plea:  but court 
may so inform defendant 
and permit defendant to 
withdraw plea 

 For cases dealing with this subject, see sec. 
7.2482. 

7.21986  Need to inform defendant 
of consequences of 
probation revocation (i.e., 
potential maximum term to 
which he or she would be 
subjected in the event 
probation is revoked) 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶9. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶10. 
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 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

7.21987  Obligation in federal court 
under Fed. Rule Crim. 
Proc. 11 to inform pleading 
defendant that he could not 
withdraw pleas if court did 
not accept government's 
recommendations 

 United States v. Benitez, 124 S. Ct. 2333 (2004). 

7.21988  No need to advise 
defendant that, under 
truth-in-sentencing, there 
is no good time 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶12-17. 

7.21989  No need to conduct 
personal colloquy with 
pleading defendant who 
has previously entered 
NGI plea to establish that 
withdrawal of NGI plea 
was knowing, voluntary, 
and intelligent 

 For cases dealing with this subject, see sec. 
6.6434. 

7.2199  Other and related obligations 

7.21991  Trial court not required at 
sentencing to explain 
deviation from 
recommendation of 
prosecutor made pursuant 
to plea agreement 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶28. 

7.21992  Need to advise defendant 
pleading no contest of 
difference between no-
contest and guilty plea 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶11. 

7.21993  Determine whether 
dismissed charges will be 
treated as read-ins and 
ensure defendant 
understands what having 
charge read in means 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶1-98. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶27-28. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶15. 

7.21994  No need to inform 
defendant that mandatory 
release date is simply 
presumptive and release 
may be denied on that date 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶8. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶1-17. 

 For cases dealing with this subject, see sec. 
7.2482. 

7.22  When Plea Is Result Of Negotiations 

7.221  Trial court's obligation to satisfy 
itself that plea agreement and 
amended charges are in public 
interest 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 7-6, sec. 7.221. 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶12. 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶17-18. 

7.222  After acceptance of plea, trial court 
may not sua sponte vacate 
acceptance of plea and reinstate 
original charges 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 
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 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶12. 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶13, 19, 
21. 

7.223  After acceptance of plea and 
agreement pursuant to which it was 
entered, trial court is bound by 
terms of plea agreement 

 For cases dealing with this subject, see sec. 
7.1922. 

7.224  Less strict application of 
requirement that factual basis 
exists for plea when plea entered as 
result of negotiations 

 For cases dealing with this subject, see sec. 
7.2163. 

7.23  Appellate Review Of Validity Of 
Guilty Plea 

7.231  In general 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 40, sec. 2.924. 

 For cases dealing with appellate review of a 
motion to withdraw a guilty plea, see sec. 10.48. 

7.232  Propriety of appellate challenge to 
validity of plea on direct appeal 
from judgment 

7.2321  Appellate challenge to validity 
of plea may be made by direct 
appeal from judgment 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

7.2322  Challenge to validity of plea 
and request for its withdrawal 
cannot be made for first time 
on appeal 

 For cases dealing with this subject, see sec. 7.493. 

7.233  Need for motion to withdraw plea 
in trial court as prerequisite to 
appellate review of plea 

 For cases dealing with this subject, see secs. 
7.232 and 7.493. 

7.24  Other Matters Relating To Acceptance 
Of Guilty Plea 

7.241  Defendant's rights at plea hearing 

7.2411  Right to counsel 

7.24111  In general 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

7.2412  Right to effective assistance of 
counsel 

7.24121  In general 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 
(Ct. App. 1987): 1986 Term, p. 142, sec. 8.2311. 

 For cases dealing with the defendant's right to 
the effective assistance of counsel during plea 
bargaining, see sec. 7.121. 

 For cases dealing with particular defects in 
counsel's performance relating to plea bargains 
and guilty pleas, see sec. 25.32. 

7.24122  Failure to inform 
defendant of collateral 
consequences of plea: in 
general 

7.24123  Failure to inform 
defendant of collateral 
consequences of plea: 
deportation consequences 
of plea 

 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 
(Ct. App. 1987): 1986 Term, p. 148, sec. 8.2353. 

7.24124  Failure to inform 
defendant of collateral 
consequences of plea: 
parole eligibility 
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 For cases dealing with counsel's erroneous 
advice to the defendant concerning parole 
eligibility, see sec. 7.24124. 

7.24125  Erroneous advice by 
counsel to defendant 
regarding parole eligibility 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

7.24126  Failure to seek judicial 
recommendation against 
deportation 

 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 
(Ct. App. 1987): 1986 Term, p. 148, sec. 8.2353. 

7.2413  Right to be present 

7.24131  In general 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶7. 

7.24132  Statutory right to be 
present violated by use of 
closed-circuit television 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶4. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶7. 

7.24133  Constitutional right not 
necessarily violated by use 
of closed-circuit television 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶4. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶8-13. 

7.242  Trial court's right to reject plea or 
plea agreement recommendation 

 For cases dealing with this subject, see secs. 
7.191 and 7.192. 

7.243  Validity and acceptance of 
particular pleas 

7.2431  Alford plea 

 For cases dealing with this subject, see sec. 7.47. 

7.2432  Conditional plea 

 For cases dealing with this subject, see sec. 7.48. 

7.244  Prosecutor's obligation to comply 
with plea agreement when plea 
entered 

 For cases dealing with this subject, see sec. 
7.1522. 

7.245  Acceptance of plea of not guilty by 
reason of mental disease or defect 
unaccompanied by not guilty plea 

7.2451  Procedures relating to 
acceptance of guilty and no 
contest pleas apply 

 State v. Shegrud, 131 Wis. 2d 133, 389 N.W.2d 7 
(1986): 1985 Term, p. 35, sec. 2.9214. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 38, sec. 2.9212. 

7.2452  No greater procedural 
requirements exist 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 38, sec. 2.9212. 

7.246  Remedy for defects in acceptance of 
guilty plea 

7.2461  In general 

 For cases dealing with the analysis to be 
employed when the trial court fails to comply, on 
record at time of plea taking, with mandated 
procedures relating to information trial court 
required to impart to pleading defendant, see sec. 
10.424. 

7.2462  Constitutional defects 

 Lane v. Williams, 102 S. Ct. 1322 (1982): 1981 
Term, p. 132, sec. 10.51. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

http://www.wicourts.gov/html/ca/99/99-1940.htm�
http://www.wicourts.gov/html/sc/99/99-1940.htm�
http://www.wicourts.gov/html/ca/99/99-1940.htm�
http://www.wicourts.gov/html/sc/99/99-1940.htm�
http://www.wicourts.gov/html/ca/99/99-1940.htm�


7-52 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222. 

7.2463  Statutory defects 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. 
App. 1994): 1994 Term, p. 7-7, sec. 7.2182. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222. 

7.2464  Remedy when record 
establishes factual basis for 
misdemeanor, but not for 
felony to which defendant 
pleaded guilty 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

7.2465  Remedy when, in theft 
prosecution, factual basis 
established for theft, but not 
for value of stolen property 
required to make theft a felony 

 For cases dealing with this subject, see sec. 
7.2165. 

7.247  Use of guilty plea questionnaire 
and waiver of rights form 

7.2471  General principles 

7.24711  In general 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶29-42. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶23, 26-28. 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶1-23. 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶4. 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶19-20. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶19-22, 
25-27. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶19. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 
(Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312. 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 7-5, sec. 7.2131. 

 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. 
App. 1994): 1994 Term, p. 7-7, sec. 7.2182. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, 
sec. 10.4221. 

7.24712  Court may not rely entirely 
on form as substitute for 
substantive in-court plea 
colloquy 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶31-32. 

7.2472  To inform defendant of nature 
of offense and penalties for it 

7.24721  Nature of offense 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶19-22. 

7.24722  Penalties for offense 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶21, 25, 34. 
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 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶9, 13, 19-21. 

7.2473  To inform defendant of 
constitutional rights he is 
waiving 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶25. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶9, 16. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶25-27. 

7.2474  To inform defendant of 
consequences of plea 

7.24741  In general 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶9, 22. 

7.24742  To inform defendant of 
effect of having charges 
read in 

7.24743  To inform defendant of 
effect of having charges 
read in 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶9, 22. 

7.2475  To establish that defendant 
was not threatened or promised 
anything to induce plea 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶20, 25, 34. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶9, 22. 

7.2476  To inform defendant of 
deportation consequences of 
plea 

 For cases dealing with this subject, see sec. 
7.2184. 

7.2477  Use of form by state to satisfy 
its obligation under Bangert to 
demonstrate that defendant 
knew information trial court 
was required to provide as part 
of plea taking 

 For cases dealing with this subject, see sec. 
10.42434. 

7.2478  Effect of errors or mistakes 
(e.g., inaccurate description of 
nature of crime to which plea 
entered) on form 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 
(Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312. 

7.2479  Other Matters 

7.24791  Questionnaire that is in 
foreign language spoken 
by defendant will not 
suffice to sustain burden to 
convey required 
information and secure 
required waiver of rights in 
absence of English 
translation of form in 
record 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶19. 

7.24792  Signed plea questionnaire 
containing required 
information does not 
conclusively establish 
knowledge of that 
information 

 For cases dealing with this subject, see sec. 
10.42456. 

7.248  Other matters 

7.2481  After acceptance of plea, court 
may not sua sponte vacate 
acceptance of plea 

7.24811  In general 
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 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶12. 

7.24812  When plea was result of 
negotiations 

 For cases dealing with this subject, see sec. 7.222. 

7.2482  Court may inform defendant 
that it intends to exceed 
sentencing recommendation in 
plea agreement pursuant to 
which plea was tendered and 
offer defendant opportunity to 
withdraw plea 

 State v. Marinez, 2008 WI App 105, 313 Wis. 2d 
490, 756 N.W.2d 570, at ¶1-14. 

7.249  Other matters (cont'd) 

7.2491  Competency standard for 
pleading guilty is same as the 
competency standard for 
standing trial 

 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 
Term, p. 7-7, sec. 7.231. 

7.2492  Same standards apply in both 
felony and misdemeanor cases 

 For cases dealing with this subject, see sec. 
10.4994. 

7.2493  Effect of trial court's failure to 
engage in mandated procedures 
in taking guilty plea 

 For cases dealing with this subject, see sec. 
10.424. 

7.2494  Effect on validity of plea of 
defendant's misunderstanding 
of collateral consequences of 
plea 

 For cases dealing with this subject, see sec. 
10.442. 

7.2495  Effect on validity of plea of 
defendant's misunderstanding 
that plea would not subject him 
to deportation 

 For cases dealing with this subject, see sec. 
10.443. 

7.2496  Need for defendant to 
specifically articulate plea he is 
entering 

 For cases dealing with this subject, see sec. 
7.2113. 

7.2497  Special material on guilty pleas 
prepared by Criminal Jury 
Instructions Committee should 
be heeded by court accepting 
plea, but circuit courts are not 
required to follow it 

 State v. Burns, 226 Wis. 2d 762, 594 N.W.2d 799 
(1999): 1998 Term, p. 7-17, sec. 7.235. 

7.2498  To establish waiver of rights in 
conjunction with taking of plea 
in high-volume traffic and 
misdemeanor courts, court may 
make en masse recitation of 
constitutional rights at start of 
proceedings and then 
incorporate that recitation by 
reference as each individual 
defendant's case is called 

 For cases dealing with this subject, see sec. 
7.2175. 

7.2499  Other matters 

 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 
(Ct. App. 1978): 1978 Term, p. 21, sec. 2.928. 

7.3  Waiver Effected By Entry Of Guilty Plea 

7.31  General Rule:  Guilty Plea Waives All 
Non-Jurisdictional Defects And 
Defenses 

7.311  In general 

 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 
Term, p. 7-28, sec. 7.311. 

 United States v. Broce, 109 S. Ct. 757 (1989): 1988 
Term, p. 7-2, sec. 7.311. 

 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 
Term, p. 47, sec. 2.914. 
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 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶18, 34. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶34. 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶23. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec 29.21. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 49, sec. 3.461. 

 State v. White, 112 Wis. 2d 178, 332 N.W.2d 756 
(1983): 1982 Term, p. 43, sec. 2.931. 

 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 
(1983): 1982 Term, p. 45, sec. 2.971. 

 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 
(1982): 1981 Term, p. 36, sec. 2.931. 

 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 26, 
sec. 2.93. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 26, sec. 2.93. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 18, sec. 2.931. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶6. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶5. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶10. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶13. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶16. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶32. 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶11. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶3. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. 
App. 1998): 1997 Term, p. 7-14, sec. 7.3241. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 7-9, sec. 7.422. 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 44.231. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413. 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

 State v. Bouzek, 168 Wis. 2d 642, 484 N.W.2d 362 
(Ct. App. 1992): 1991 Term, p. 7-7, sec. 7.311. 
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 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 38, sec. 2.93. 

 County of Racine v. Smith, 122 Wis. 2d 431, 362 
N.W.2d 439 (Ct. App. 1984): 1984 Term, p. 55, sec. 
2.931. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 43, sec. 2.931. 

 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 
(Ct. App. 1982): 1982 Term, p. 44, sec. 2.931. 

7.312  Applies to no-contest and Alford 
pleas 

 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 26, 
sec. 2.93. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶6. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶16. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 41.231. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

 County of Racine v. Smith, 122 Wis. 2d 431, 362 
N.W.2d 439 (Ct. App. 1984): 1984 Term, p. 55, sec. 
2.931. 

7.313  Applies in civil forfeiture 
proceedings 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 41.231. 

 County of Racine v. Smith, 122 Wis. 2d 431, 362 
N.W.2d 439 (Ct. App. 1984): 1984 Term, p. 55, sec. 
2.933. 

7.314  Waiver rule also triggered by 
withdrawal of insanity plea 

 For cases dealing with this subject, see sec. 
6.6432. 

7.315  Applies even though defendant 
attempts to preserve waived issue 
for appellate review 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 7-8, sec. 7.313. 

 For cases dealing with the validity of a plea that 
the defendant attempts to condition on 
preservation of right to raise issue on appeal, see 
sec. 7.481. 

7.316  Applies even though defendant 
and state agreed that defendant's 
appellate rights will be preserved 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

 For cases dealing with the validity of a plea that 
the defendant attempts to condition on 
preservation of right to raise issue on appeal, see 
sec. 7.481. 

7.317  Court's power to reach issue in its 
discretion notwithstanding waiver; 
rule is rule of administration not 
power to address issues 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶18. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶6. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶5. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶11. 
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 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶13. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4. 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 41.231. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

7.32  Waiver Of Particular Matters 

7.321  Violation of constitutional rights 
and other constitutional defects 

7.3211  In general 

 Haring v. Prosise, 103 S. Ct. 2368 (1983): 1982 
Term, p. 124, sec. 7.612. 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶37. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 
(1983): 1982 Term, p. 45, sec. 2.971. 

 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 
(1982): 1981 Term, p. 36, sec. 2.931. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 18, sec. 2.931. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶13. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶12. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4. 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 43, sec. 2.931. 

7.3212  Particular rights 

7.32121  Right not to be subjected to 
double jeopardy 

 For cases dealing with this subject, see sec. 
7.3233. 

7.32122  Right to speedy trial 

 For cases dealing with this subject, see sec. 
7.3234. 

7.32123  Right to timely 
determination of probable 
cause after warrantless 
arrest 

 For cases dealing with this subject, see sec. 
6.3182. 

7.32124  Right to due process in 
general 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

7.32125  Due process right to 
enforcement of earlier plea 
agreement 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶22-23. 

7.32126  Right not to be subjected to 
ex post facto law 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4. 

7.32127  Defendant's right to 
counsel of his or her own 
choice 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶32. 
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7.32128  Right to effective 
assistance of counsel:  plea 
does not waive claim of 
ineffective assistance of 
counsel 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶13. 

7.3213  Unconstitutionality of statute 
creating crime 

 For cases dealing with this subject, see sec. 
7.3232. 

7.3214  Waiver rule does not extend to 
constitutional defects in plea 
process itself 

 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 
(1983): 1982 Term, p. 122, sec. 7.4224. 

7.3215  Consideration of constitutional 
issue notwithstanding waiver 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4. 

7.322  Jurisdictional defects 

7.3221  In general 

 State v. White, 112 Wis. 2d 178, 332 N.W.2d 756 
(1983): 1982 Term, p. 43, sec. 2.931. 

 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 
(1983): 1982 Term, p. 45, sec. 2.971. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 26, sec. 2.93. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 
150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 
34.4121. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 7-9, sec. 7.321. 

 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 38, sec. 2.93. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 43, sec. 2.931. 

7.3222  Particular jurisdictional defects 

7.32221  Nonexistence of crime to 
which defendant pled 
guilty 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

7.32222  Unconstitutionality of 
statute creating crime 
charged 

 For cases dealing with this subject, see sec. 
7.3232. 

7.32223  Failure of complaint to 
allege crime 
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 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

7.32224  Failure of complaint to 
state sufficient facts to 
establish probable cause to 
believe defendant 
committed crime 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

7.32225  Acts forming basis for 
criminal charge were 
committed outside of State 
of Wisconsin; absence of 
jurisdiction of state over 
crime under Wis. Stat. § 
939.03 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

7.32226  Failure to hold Becker 
hearing (i.e., hearing at 
which prosecution 
required to show that delay 
in charging defendant for 
crime committed while 
juvenile was not for 
purpose of avoiding 
juvenile court jurisdiction) 

 For cases dealing with this subject, see sec. 
7.3257. 

7.32227  Territorial jurisdiction: in 
general 

 For cases dealing with whether territorial 
jurisdiction may be waived in general, see sec. 
12.1461. 

7.32228  Territorial jurisdiction: 
when territorial 
jurisdiction over charged 
offense exists, but there is 
no territorial jurisdiction 
over lesser-included 
offense to which defendant 
pleads guilty or no contest 

 For cases dealing with this subject, see sec. 
12.1462. 

7.3223  When facts necessary to confer 
subject-matter jurisdiction on 
trial court are pleaded in 
information, guilty plea to 
information admits those facts 
and precludes subsequent 
attack on trial court's subject-
matter jurisdiction 

 For cases dealing with this subject, see sec. 
7.4972. 

7.323  Defenses 

7.3231  In general 

 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 
(1983): 1982 Term, p. 45, sec. 2.971. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶9. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 43, sec. 2.931. 

7.3232  Unconstitutionality of statute 
creating crime 

7.32321  In general 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶46. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 26, sec. 2.93. 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 38, sec. 2.93. 
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 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 43, sec. 2.931. 

 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 
N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 21, sec. 
2.931. 

7.32322  Facial challenge to statute 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶17. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶46. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶34. 

7.32323  Challenge to statute as 
applied 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶17, 19. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶46. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶34. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶5. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶19. 

7.3233  Double jeopardy 

7.32331  In general 

 United States v. Broce, 109 S. Ct. 757 (1989): 1988 
Term, p. 7-2, sec. 7.3211. 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶1-52. 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶54-55. 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶13. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 
(1982): 1981 Term, p. 36, sec. 2.931. 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶11. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶12. 

 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 
620 N.W.2d 435, 2000 Term WCA-111, at ¶6. 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 
(Ct. App. 1988): at p. 192, n.2 and 3, of decision. 

7.32332  When existing record does 
not allow court to resolve 
double jeopardy claim, 
waiver rule applies; 
defendant gives up right to 
fact-finding hearing on 
propriety of multiple 
charges 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶1-52. 

7.32333  Best practice is for 
prosecutor to secure 
express waiver of double 
jeopardy claim as part of 
plea process 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶19, 45. 

7.3234  Denial of speedy trial 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 18, sec. 2.932. 

7.3235  Statute of limitations 

 State v. Pohlhammer, 82 Wis. 2d 1, 260 N.W.2d 
678 (1978): 1977 Term, p. 18, sec. 2.933. 

7.3236  Multiplicity 

7.32361  In general 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶1-52. 
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 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶1, 4, 111. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶12. 

7.32362  When existing record does 
not allow court to resolve 
multiplicity claim 
implicating double 
jeopardy, waiver rule 
applies; defendant gives up 
right to fact-finding 
hearing on propriety of 
multiple charges 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶1-52. 

7.32363  Best practice is for 
prosecutor to secure 
express waiver of 
multiplicity claim as part 
of plea process 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶19, 45. 

7.324  Constitutional rights defendant is 
directly giving up by entering plea 

7.3241  In general 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶22. 

7.325  Other matters 

7.3251  Failure to hold timely initial 
appearance 

 For cases dealing with this subject, see sec. 
6.3252. 

7.3252  Defects in juvenile waiver 
process 

 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323. 

7.3253  Fact that oral amendment of 
charge to which defendant pled 
guilty did not allege particular 
element of crime 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

7.3254  Fact that oral amendment of 
charge to which defendant pled 
guilty did not allege time and 
particular circumstances of 
crime 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

7.3255  Prosecutor's conflict of interest 

 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. 
App. 1998): 1997 Term, p. 7-14, sec. 7.3241. 

7.3256  Nonexistence of crime to which 
plea entered 

 For cases dealing with this subject, see sec. 
7.32221. 

7.3257  Failure to hold Becker hearing 
(i.e., hearing at which 
prosecution required to show 
that delay in charging 
defendant for crime committed 
while juvenile was not for 
purpose of avoiding juvenile 
court jurisdiction) 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

7.3258  Defects relating to sentencing 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶3. 

7.3259  Prosecutor's breach of earlier 
plea agreement 

 For cases dealing with this subject, see sec. 
7.32125. 

7.326  Other matters (cont'd) 

7.3261  Defendant does not waive right 
to challenge factual basis for 
plea 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 
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7.3262  Defendant does not waive right 
to dispute whether facts set out 
in factual basis for plea 
constitute an offense 

 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 
251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164. 

7.3263  Defendant does waive right to 
dispute truth of facts alleged as 
factual basis for plea 

 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 
251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164. 

7.3264  Collateral attack on prior 
convictions that are being 
invoked to enhance 
punishment for current offense 

7.32641  In general 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶7. 

7.32642  Court declines to apply 
waiver rule when 
legitimacy of prior 
convictions was fully 
litigated in trial court and 
issue is of statewide 
concern 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶7. 

7.33  Statutory Abrogation Of Waiver Rule 
For Denial Of Pretrial Suppression 
Motions 

 For cases dealing with this subject, see sec. 7.42. 

7.34  Other Matters 

7.341  When elements of penalty 
enhancer are not in fact present, 
guilty plea to charging document 
alleging penalty enhancer does not 
waive defendant's objection that 
penalty enhancer is not present 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

7.342  Attempt to preserve issue by 
agreement despite guilty-plea-
waiver rule is ineffective 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 7-15, sc. 7.341. 

7.343  When defendant attempts to 
preserve for appellate review issue 
waived by entry of plea, court may 
decide not to enforce waiver rule, 
which would require vacation of 
plea, but rather may consider issue 
defendant attempted to preserve on 
its merits and affirm conviction if 
issue found to be without merit 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

7.344  Waiver of right to raise issue on 
appeal that would not otherwise be 
waived by entry of plea by 
agreeing to waiver as part of plea 
bargain 

 For cases dealing with this subject, see sec. 
7.1982. 

7.345  Entering into plea agreement with 
knowledge of error does not waive 
right to raise issue on appeal that 
would not otherwise be waived by 
entry of plea 

 For cases dealing with this subject, see sec. 
7.1983. 

7.346  Refusal to apply waiver rule when 
interests of justice are served by 
such refusal 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

7.347  Appellate review of whether 
defendant waived claim of error by 
entering guilty plea 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶22. 

7.348  Refusal to apply waiver rule when 
issue fully litigated in trial court 
and issue is of statewide concern 
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 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶7. 

7.349  Defendant’s tacit acquiescence in 
decision to plead is insufficient to 
render plea valid 

 For cases dealing with this subject, see sec. 
7.2115. 

7.4  Other Matters Relating To Guilty Pleas 

7.41  Withdrawal Of Guilty Plea 

 For cases dealing with this subject, see sec. 10.4. 

7.42  Review Of Denial Of Pretrial 
Suppression Motion When Guilty Plea 
Entered (Wis. Stat. § 971.31(10)) 

7.421  In general 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶24. 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶10. 

 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 
(1984): 1983 Term, p. 48, sec. 2.95. 

 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 
(1983): 1982 Term, p. 45, sec. 2.971. 

 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 27, 
sec. 2.951. 

 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 
767 N.W.2d 629, at ¶1. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶1. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶5. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶1. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 7-9, sec. 7.422. 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 44.231. 

 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 
(Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 7-12, sec. 7.42. 

 State v. Watkinson, 161 Wis. 2d 750, 468 N.W.2d 
763 (Ct. App. 1991): 1990 Term, p. 7-2, sec. 7.421. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 7-2, sec. 7.422. 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 43, sec. 2.931. 

7.422  When defendant found not guilty 
by reason of mental disease or 
defect 

 State v. Smith, 113 Wis. 2d 497, 335 N.W.2d 376 
(1983): 1982 Term, p. 78, sec. 4.792. 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 26, sec. 2.951. 

7.423  Statute permitting review not 
applicable to civil forfeiture 
proceeding 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 44.231. 

 County of Racine v. Smith, 122 Wis. 2d 431, 362 
N.W.2d 439 (Ct. App. 1984): 1984 Term, p. 55, sec. 
2.933. 

7.424  Statute permitting review 
applicable to no-contest pleas 

 For cases dealing with this subject, see sec. 
7.4432. 
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7.425  Rulings to which statute permitting 
review is and is not applicable 

7.4251  Statute permitting review 
extends to review of adverse 
rulings incident to ruling on 
suppression motion 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71. 

7.4252  Statute permitting review not 
applicable to denial of motion 
to exclude other crimes 
evidence 

 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 
(Ct. App. 1982): 1982 Term, p. 44, sec. 2.931. 

7.4253  Statute permitting review does 
not apply to mere evidentiary 
rulings 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

7.4254  Statute permitting review 
encompasses denial of motion 
to dismiss based on illegal 
arrest, search, or seizure 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 7-2, sec. 7.422. 

7.4255  Statute permitting review not 
applicable when evidence trial 
court refused to suppress not 
relevant to crime for which 
defendant convicted 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶8. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 7-9, sec. 7.422. 

7.426  Waiver of right to review by 
agreeing to such waiver as part of 
plea agreement 

 For cases dealing with this subject, see sec. 
7.1982. 

7.427  Application of harmless-error rule 
to review of denial of pretrial 
suppression motion when guilty 
plea entered 

7.4271  Applicability of harmless-error 
rule 

 For cases dealing with this subject, see sec. 
11.7591. 

7.4272  Test for determining whether 
error harmless 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶25-26. 

 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 
608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232. 

7.4273  Particular applications of test 
for determining whether error 
harmless 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶27-31. 

 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 
656 N.W.2d 789, 2002 Term WCA-233, at ¶8. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶38-40. 

7.428  Relief to which defendant is 
entitled when appellate court 
vacates conviction and emands for 
new hearing on suppression issue 
without further direction and, at 
that hearing, trial court reaffirms 
denial of suppression motion 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶49. 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶23-28. 

7.43  Vacation Of Executed Plea Agreement 

7.431  At request of defendant 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 
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 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 105, sec. 7.4227. 

 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. 
App. 1986): 1985 Term, p. 29, sec. 2.9132. 

7.432  At request of state 

7.4321  In general 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶25-26. 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶19-20. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 105, sec. 7.4227. 

 State v. Rivest, 106 Wis. 2d 406, 316 N.W.2d 395 
(1982): 1981 Term, p. 36, sec. 2.96. 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶1-23. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 192, sec. 9.8692. 

 For cases dealing generally with one party's 
establishing a violation of the plea agreement by 
other party, so as to permit party to obtain 
vacation of plea agreement, see sec. 7.16. 

7.4322  Prosecution of defendant for 
greater offense following 
vacation of conviction of lesser 
offense entered pursuant to 
plea agreement breached by 
defendant does not violate 
double jeopardy 

 Ricketts v. Adamson, 107 S. Ct. 2680 (1987): 1986 
Term, p. 66, sec. 3.692. 

7.4323  When defendant has breached 
plea agreement by securing 
reversal of count to which he 
pleaded guilty in exchange for 
concessions from state 

7.43231  Securing reversal of count 
to which defendant 
pleaded guilty in exchange 
for concessions from state 
constitutes breach of 
agreement 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶14, 22. 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶47. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶17. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶32. 

7.43232  Remedy for breach 

 For cases dealing with this subject, see sec. 7.195. 

7.4324  Based on defendant's 
misconduct (e.g., defendant's 
commission of new crime) 
between time of execution of 
plea agreement by defendant's 
entry of plea pursuant to it and 
time of sentencing 

 For cases dealing with this subject, see sec. 
7.1573. 

7.4325  Does defendant's collateral 
attack on prior conviction (e.g., 
when state seeks to use 
conviction to enhance potential 
sentence for later crime) 
constitute substantial and 
material breach of agreement 
warranting vacation of plea 
agreement and reinstatement of 
charges? 

7.43251  Court of appeals' answer: 
no 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶1-23. 
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7.43252  Supreme court's answer: 
yes 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶1-26. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶17. 

7.4326  Does violation of unarticulated 
requirement or condition of 
plea agreement (e.g., 
unarticulated condition that 
defendant not collaterally 
attack conviction entered 
pursuant to it when conviction 
is later invoke to increase 
punishment for subsequent 
offense) constitute material and 
substantial breach of 
agreement warranting vacation 
of plea agreement and 
reinstatement of charges 

 For cases dealing with this subject, see sec. 
7.1622. 

7.44  No-Contest Plea 

7.441  Nature and effect of plea 

7.4411  In general 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶7. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶15. 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶44-46. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 
(1991): 1990 Term, p. 9-18, sec. 9.4513. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 135, sec. 5.994. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶16. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶25. 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 7-8, sec. 7.441. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 
7.442. 

7.4412  No-contest plea to charging 
document alleging prior 
convictions constitutes 
admission of prior convictions 
for purposes of establishing 
predicate for sentencing as a 
repeater 

 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 
(1991): 1990 Term, p. 9-18, sec. 9.4513. 

7.4413  No-contest plea does not 
provide basis for invocation of 
doctrine of issue preclusion 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶44-46. 

7.442  Trial court should be reluctant to 
accept no-contest plea from sex 
offender 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

7.443  Waiver effected by entry of no-
contest plea 

7.4431  In general 

 For cases dealing with this subject, see sec. 7.312. 

7.4432  Review of denial of pretrial 
suppression motion when no-
contest plea entered 

 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 
(1984): 1983 Term, p. 48, sec. 2.95. 
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 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 27, 
sec. 2.951. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 
(Ct. App. 1992): 1992 Term, p. 7-8, sec. 7.421. 

7.444  Propriety of joining this plea with 
plea of not guilty by reason of 
mental disease or defect 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 
7.442. 

7.445  Requirement of "strong proof of 
guilt" when Alford plea entered 

 For cases dealing with this subject, see sec. 7.475. 

7.446  Prohibition on collateral use of plea 

7.4461  In general 

 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 
(1991): 1990 Term, p. 9-18, sec. 9.4513. 

7.4462  Use of plea to one charge for 
purposes of another charge 
with which first charge has 
been consolidated does not 
constitute impermissible 
collateral use of plea 

 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 
(1991): 1990 Term, p. 9-18, sec. 9.4513. 

7.45  Plea Of Not Guilty By Reason Of 
Mental Disease Or Defect 

7.451  Requirements imposed for 
acceptance of guilty pleas also 
applicable to these pleas 

 For cases dealing with this subject, see sec. 
7.2461. 

7.452  Effect of this plea when not joined 
with plea of not guilty 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 
7.442. 

7.453  Propriety of joining this plea with 
plea of no contest 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 
7.442. 

7.454  Proceedings relating to entry of 
plea of not guilty by reason of 
mental disease or defect 

 For cases dealing with this subject, see sec. 6.64. 

7.455  Validly entered guilty plea 
automatically waives insanity 
defense and thereby implicitly 
withdraws previously entered 
insanity plea 

 For cases dealing with this subject, see sec. 
6.6437. 

7.456  Court not required to engage in 
personal colloquy with defendant 
who implicitly withdraws insanity 
plea by entering guilty plea, to 
determine that waiver of insanity 
plea was knowing, voluntary, and 
intelligent 

 For cases dealing with this subject, see sec. 
6.6434. 

7.46  Right To Effective Assistance Of 
Counsel In Relation To Guilty Plea 

 For cases dealing with this subject, see secs. 
7.121, 7.2412, and 25.32. 

7.47  Alford Plea 

7.471  Nature of Alford plea 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶18. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶37. 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶4. 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 7-18, sec. 7.471. 
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 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 7-9, sec. 7.471. 

 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 
(1996): 1995 Term, p. 7-10, sec. 7.473. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-5, sec. 7.421. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶7. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶44. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶1. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 7-18, sec. 7.471. 

 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 
(Ct. App. 1998): 1997 Term, p. 7-16, sec. 7.471. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 7-16, sec. 7.471. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 7-10, sec. 7.471. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 7-12, sec. 7.471. 

7.472  Validity of Alford plea 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Minniecheske, 127 Wis. 2d 234, 378 
N.W.2d 283 (1985): 1985 Term, p. 37, sec. 2.9223. 

 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 
(1985): 1984 Term, p. 54, sec. 2.9221. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶44. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 
(Ct. App. 1998): 1997 Term, p. 7-16, sec. 7.471. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.471. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 43.4312. 

 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.472. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 7-12, sec. 7.471. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 7-9, sec. 7.471. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 39, sec. 2.972. 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 35, sec. 2.9231. 

7.473  Effect of Alford plea 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

7.474  Entry of Alford plea 

7.4741  Need for defendant to 
specifically articulate plea (i.e., 
guilty or no contest) he is 
entering 

 For cases dealing with this subject, see sec. 
7.2113. 
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7.475  Requirement of "strong proof of 
guilt" when Alford plea entered 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶9. 

7.4751  In general 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶7. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122. 

7.4752  When plea entered pursuant to 
plea bargain 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

7.4753  Requirement precludes 
acceptance of Alford plea to 
lesser offense defendant could 
not have committed even 
though strong proof of guilt 
exists as to greater offense 
charged 

 For cases dealing with this subject, see sec. 
7.4781. 

7.476  Waiver effected by entry of Alford 
plea 

7.4761  In general 

 For cases dealing with this subject, see sec. 7.312. 

7.4762  Review of denial of pretrial 
suppression motion when 
Alford plea entered 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

7.477  Trial court's rejection of Alford 
plea 

7.4771  Right to reject in general 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

7.4772  Effect of wrongful rejection of 
plea 

 For cases dealing with this subject, see sec. 
7.4784. 

7.4773  Appropriate vehicle to 
challenge wrongful rejection of 
plea 

 For cases dealing with this subject, see sec. 
7.4785. 

7.478  Other matters 

7.4781  In plea bargain context, Alford 
plea cannot be properly entered 
to lesser offense defendant 
could not have committed even 
though strong proof of guilt 
exists as to greater offense 
charged 

 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 
(1996): 1995 Term, p. 7-10, sec. 7.473. 

7.4782  Acceptance of Alford plea does 
not contain implied assurance 
that defendant will not have to 
admit his guilt either during 
probation or punishment (e.g., 
as part of sex offender 
treatment mandated as 
condition of probation) 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

7.4783  Trial court should be reluctant 
to accept Alford plea from sex 
offender 
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 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

7.4784  Effect of wrongful rejection of 
plea: if defendant found guilty 
following "fair and errorless" 
trial, he or she may not claim 
error in trial court's rejection of 
tendered Alford plea 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

7.4785  Appropriate vehicle to 
challenge wrongful rejection of 
Alford plea: permissive appeal 
from nonfinal order 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

7.48  Validity Of Conditional Guilty Plea 

7.481  When plea conditioned on 
preservation of defendant's right to 
appeal issue normally waived by 
plea 

7.4811  In general 

 State v. Minniecheske, 127 Wis. 2d 234, 378 
N.W.2d 283 (1985): 1985 Term, p. 37, sec. 2.9223. 

 State v. White, 112 Wis. 2d 178, 332 N.W.2d 756 
(1983): 1982 Term, p. 46, sec. 2.971. 

 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 
(1983): 1982 Term, p. 45, sec. 2.971. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶12. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 7-8, sec. 7.313. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 38, sec. 2.93. 

 For cases dealing with the withdrawal of a guilty 
plea on the ground that the defendant lacked 
knowledge of the effect of the plea on the right to 
raise issues on appeal, see sec. 10.4465. 

7.4812  Remedy other than plea 
withdrawal when defendant 
enters plea conditioned on 
preservation of right to appeal 
issue normally waived by plea 

 For cases dealing with this subject, see sec. 7.343. 

7.49  Other Matters 

7.491  Evidence relating to plea of guilty 

7.4911  Offer to plead guilty 

 For cases dealing with this subject, see sec. 
13.351. 

7.4912  Withdrawn guilty plea 

 For cases dealing with this subject, see sec. 
13.352. 

7.4913  Statements made in connection 
with guilty or no contest plea 

 For cases dealing with this subject, see sec. 
13.353. 

7.492  Propriety of joining plea of no 
contest with plea of not guilty by 
reason of mental disease or defect 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 
7.442. 

7.493  Propriety of challenge to plea and 
request for its withdrawal for first 
time on appeal without first 
making motion to withdraw plea in 
trial court 

7.4931  Challenge to validity of plea 
and request for its withdrawal 
cannot be made for first time 
on appeal 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

 County of Racine v. Smith, 122 Wis. 2d 431, 362 
N.W.2d 439 (Ct. App. 1984): at page 438 of opinion. 

 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 
(Ct. App. 1982): at pages 701-02 of opinion. 
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 For cases holding that an appellate challenge to 
validity of plea may be made by direct appeal from 
judgment, see sec. 7.2321. 

7.4932  Appellate challenge to validity 
of plea may be made by direct 
appeal from judgment 

 For cases dealing with this subject, see sec. 
7.2321. 

7.494  Need for contemporaneous 
objection to alleged breach of plea 
agreement by prosecutor to 
preserve issue 

 For cases dealing with this subject, see sec. 
7.1551. 

7.495  Collateral attack on plea and on 
conviction entered pursuant to it 

7.4951  In general 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 31.6232. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶1-22. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

7.4952  On basis of lack of counsel at 
plea hearing 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 31.6232. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶1-37. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶1-22. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221. 

7.4953  On basis that plea was not 
knowingly, intelligently, and 
voluntarily entered 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 31.6232. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

7.4954  On basis of ineffective 
assistance of counsel 
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 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

7.496  Need for defendant's presence at 
plea hearing 

7.4961  In general 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

7.4962  In misdemeanor case 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222. 

7.497  Nature and effect of guilty plea 

7.4971  In general 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶23. 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶8. 

 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 
251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164. 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

7.4972  When fact necessary to confer 
subject-matter jurisdiction on 
trial court are pleaded in 
information, guilty plea to 
information admits those facts 
and precludes subsequent 
attack on trial court's subject-
matter jurisdiction 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

7.498  Other matters 

7.4981  Plea of guilty to offenses 
committed in several counties 

7.49811  Procedures in general 

 State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 
(Ct. App. 1994): 1994 Term, p. 7-16, sec. 7.4922. 

7.49812  District attorney in county 
in which plea is to be 
entered cannot plea 
bargain with defendant 
regarding charges from 
other county or amend 
charges from other county 

 State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 
(Ct. App. 1994): 1994 Term, p. 7-16, sec. 7.4922. 

7.4982  Is counsel's concession, during 
closing argument, that 
defendant is guilty of one of 
the counts for which he is 
being tried the functional 
equivalent of guilty plea, 
requiring defendant's consent? 

7.49821  Yes (court of appeals' 
answer, reversed by 
supreme court) 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31. 

7.49822  No (supreme court's 
answer) 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶20-30. 

7.4983  Is counsel's concession, in 
capital (i.e., death penalty) case, 
that defendant is guilty of 
offense charged the functional 
equivalent of guilty plea, 
requiring defendant's 
affirmative consent 

7.49831  No (United States Supreme 
Court's answer) 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

7.4984  Defendant has no right to 
disclosure of exculpatory 
evidence prior to entry of plea 

 For cases dealing with this subject, see sec. 
6.81142. 

7.4985  Plea to legal impossibility, or 
based on legal impossibility, 
renders plea uninformed one 
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 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶65, 72-73. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶14. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶14. 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶5. 

 For cases dealing with the withdrawal of a guilty 
or no-contest plea on the ground that the plea was 
induced by a legally impermissible, or otherwise 
legally defective, plea agreement (e.g., agreement 
that includes recommendation for invalid 
sentence, agreement that contains invalid reopen-
and-amend provision), see sec. 10.444. 

7.4986  Effect of fact that plea bargain 
was illusory (i.e., bargain failed 
to confer supposed benefit) on 
validity of plea 

 For cases dealing with this subject, see sec. 
10.4382. 

7.4987  It is common knowledge that 
there is wide practice in courts 
of giving lighter sentences to 
those who plead guilty than are 
generally given for same crime 
after trial 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶18. 

7.4988  "Read in" procedure 

 For cases dealing with this subject, see sec. 9.193. 

7.499  Other matters (cont'd) 

7.4991  Decision to plead guilty is 
personal right of defendant 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

7.4992  Proving denial of right to 
counsel in collateral attack on 
plea 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221. 

7.4993  Trial court's sua sponte 
vacation of accepted guilty or 
no-contest plea 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

7.4994  Effect of granting motion to 
withdraw guilty plea when 
plea entered pursuant to plea 
bargain granting benefits to 
defendant 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶23-24. 

 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 
(Ct. App. 1992): 1992 Term, p. 7-9, sec. 7.491. 

 For cases dealing with the effect of an appellate 
court's reaching a conclusion that has the effect of 
negating a plea bargain (e.g., when it sets aside 
conviction on one offense to which defendant pled 
guilty pursuant to plea bargain), see sec. 7.195. 

7.4995  Duty of defense counsel to 
provide effective assistance of 
counsel in connection with plea 
bargaining and guilty pleas 

 For cases dealing with this subject, see secs. 
7.121, 7.2412, and 25.32. 

7.4996  Effect on guilty plea and 
sentence of plea agreement that 
violates public policy 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

7.4997  Competency standard for 
pleading guilty is same as 
competency standard for 
standing trial 

 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 
Term, p. 7-7, sec. 7.231. 

7.4998  Remedy when appellate court 
reaches conclusion that has 
effect of negating plea bargain 
(e.g., when it sets aside 
conviction on one of a number 
of offenses to which defendant 
pled guilty pursuant to plea 
bargain) 
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 For cases dealing with this subject, see sec. 7.195. 

7.4999  No need to inform defendant, 
upon accepting negotiated plea 
of guilty but before sentencing, 
whether court intends to reject 
sentence recommendation, and 
if so, to permit defendant to 
withdraw plea 

 For cases dealing with this subject, see sec. 
7.21984. 
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Chapter 8  
The Trial 
 
 
 
8.1  Jury Selection 

8.11  Constitutional Rights Relating To Jury 
Selection 

8.111  Right to jury trial in general 

 For cases dealing with this subject, see sec. 26.1. 

8.112  Requirement of jury pool 
representative of fair cross section 
of community 

 For cases dealing with this subject, see sec. 26.21. 

8.113  Requirement of jury from vicinage 
of crime 

 For cases dealing with this subject, see sec. 12.22. 

8.114  Requirement of juror impartiality 

 For cases dealing with this subject, see sec. 26.23. 

8.115  Requirement of juror competency 

 For cases dealing with this subject, see sec. 26.24. 

8.116  Number of jurors constitutionally 
required 

 For cases dealing with this subject, see sec. 26.25. 

8.117  No constitutional right to jury 
composed of members of 
defendant's class, race or sex 

 For cases dealing with this subject, see sec. 26.42. 

8.118  Other constitutional matters 
relating to jury selection 

8.1181  Exclusion of jurors with 
particular scruples 

8.11811  In general 

 For cases dealing with this subject, see sec. 
26.451. 

8.11812  Opposition to death 
penalty 

 For cases dealing with this subject, see sec. 
26.452. 

8.1182  Use of peremptory strikes to 
remove jurors of particular race 

 For cases dealing with this subject, see secs. 
8.154 and 8.16. 

8.1183  Defendant's right to exclude 
juror in capital case who would 
impose death penalty 
regardless of facts upon 
conviction 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 9-11, sec. 9.423. 

8.1184  Defendant's right to jury 
untainted by effects of 
prejudicial pretrial publicity 

 For cases dealing with this subject, see sec. 30.2. 

8.1185  Requirement of understanding 
of English language 

 For cases dealing with this subject, see sec. 
26.271. 

8.1186  Other matters 

 For cases dealing with this subject, see sec. 26.4. 

8.12  Juror Qualifications, Excusing Jurors, 
And Preparation Of Jury List 

8.121  Juror qualifications (Wis. Stat. § 
756.02) 

8.1211  In general 

8.1212  Ability to understand English 
language 

8.12121  In general 
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 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶1-48. 

 For cases dealing with the constitutional 
requirement that a juror understand the English 
language, see sec. 26.271. 

8.12122  Effect of violation of this 
requirement 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶39-47. 

8.122  Excusing potential jurors (Wis. Stat. 
§ 756.03) 

8.1221  In general 

 State v. Coble, 100 Wis. 2d 179, 301 N.W.2d 221 
(1981): 1980 Term, p. 48, sec. 4.12. 

 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 
(Ct. App. 1980): 1979 Term, p. 46, sec. 4.13. 

8.1222  Court's questioning of jurors 
under Wis. Stat. § 756.03 to 
determine whether potential 
jurors should be excused on 
account of hardship or 
infirmity is not part of voir dire 

 For cases dealing with this subject, see sec. 
8.13291. 

8.1223  Defendant has no right to be 
present at court's questioning 
of jurors under Wis. Stat. § 
756.03 to determine whether 
potential jurors should be 
excused on account of hardship 
or infirmity 

 For cases dealing with this subject, see sec. 
8.81124. 

8.1224  Delegation of authority to 
excuse jurors to clerk of court 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶18. 

8.1225  When excusing jurors under 
Wis. Stat. § 756.03, judge is 
acting in administrative, not 
judicial, capacity 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶18. 

8.123  Preparation of jury list (Wis. Stat. § 
756.04) 

8.1231  Requirement of compliance 
with statutory procedures in 
general 

8.12311  In general 

 State v. Coble, 100 Wis. 2d 179, 301 N.W.2d 221 
(1981): 1980 Term, p. 48, sec. 4.12. 

 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 
(Ct. App. 1980): 1979 Term, p. 46, sec. 4.13. 

8.12312  Effect of failure to comply 
with statutory procedures 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶39-47. 

8.1232  Requirement that clerk strike 
from jury list person who 
indicates on juror qualification 
form that he or she does not 
understand English language 

8.12321  In general 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶1-48. 

 For cases dealing with the constitutional 
requirement that a juror understand the English 
language, see sec. 26.271. 

8.12322  Effect of failure to comply 
with this requirement 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶39-47. 

8.124  Other matters 

8.1241  Equal protection clause forbids 
racial discrimination in 
selection of venire 

 For cases dealing with this subject, see sec. 
23.223. 

8.13  Selection Of Jury 
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8.131  Voir dire examination of jurors 

8.1311  Purpose of voir dire in general 

 State v. Delgado, 223 Wis. 2d 270, 588 N.W.2d 1 
(1999): 1998 Term, p. 8-1, sec. 8.1312. 

8.1312  Trial court's discretion to 
supervise voir dire in general, 
i.e., to determine how voir dire 
is conducted, including form 
and number of questions asked 
of prospective jurors 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 8-1, sec. 8.1311. 

 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 
Term, p. 8-1, sec. 8.1312. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 8-16, sec. 8.821. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 8-1, sec. 8.1311. 

 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 
(1988): 1987 Term, p. 8-1, sec. 8.1313. 

 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 
(1982): 1981 Term, p. 59, sec. 4.131. 

 Hammill v. State, 89 Wis. 2d 404, 278 N.W.2d 821 
(1979): 1978 Term, p. 39, sec. 4.12. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 75, sec. 4.131. 

8.1313  Need for private, individual 
(i.e., sequestered) examination 

 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 
(1988): 1987 Term, p. 8-1, sec. 8.1313. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 85, sec. 4.1311. 

8.1314  Requirement that voir dire be 
open to public and press 

 For cases dealing with this subject, see secs. 
30.722 and 46.13. 

8.1315  Incomplete or incorrect 
responses by juror on voir dire 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-5, sec. 8.14222. 

 State v. Broomfield, 223 Wis. 2d 465, 589 N.W.2d 
225 (1999): 1998 Term, p. 8-45, sec. 8.6912. 

 State v. Delgado, 223 Wis. 2d 270, 588 N.W.2d 1 
(1999): 1998 Term, p. 8-1, sec. 8.1312. 

 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 
(1994): 1993 Term, p. 20-1, sec. 20.3412. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 82, sec. 4.1321. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 8-1, sec. 8.1311. 

 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 
(Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912. 

 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 
(Ct. App. 1989): 1989 Term, p. 8-1, sec. 8.1312. 

 For cases dealing with interference with a 
defendant's exercise of peremptory strikes through 
a juror's withholding of information on voir dire, 
see sec. 8.1594. 

8.1316  Examination regarding racial 
prejudice 

8.13161  When necessary in general 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 8-2, sec. 8.1315. 

 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 
Term, p. 8-1, sec. 8.1312. 

 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, 
p. 8-2, sec. 8.1313. 
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 Rosalez-Lopez v. United States, 101 S. Ct. 1629 
(1981): 1980 Term, p. 49, sec. 4.131. 

8.13162  No requirement that jurors 
be questioned about racial 
prejudice simply because 
crime is interracial one 

 Turner v. Murray, 106 S. Ct. 1683 (1986): 1985 
Term, p. 97, sec. 6.4933. 

 Rosalez-Lopez v. United States, 101 S. Ct. 1629 
(1981): 1980 Term, p. 49, sec. 4.131. 

8.1317  Questioning about death 
penalty 

8.13171  About opposition to death 
penalty 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 63, sec. 4.1322. 

8.13172  About inclination to 
automatically impose death 
penalty regardless of facts, 
upon convicting defendant 
of crime charged 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 9-11, sec. 9.423. 

8.1318  Defendant's rights in relation 
to voir dire 

8.13181  Defendant's right to be 
present at voir dire 

 For cases dealing with this subject, see sec. 
8.81121. 

8.13182  Defendant's right to 
assistance of counsel at 
voir dire 

 For cases dealing with this subject, see sec. 
25.1512. 

8.1319  Propriety of court conducting 
individual examination of 
particular jurors regarding 
sensitive matters outside of 
presence of defendant and/or 
defendant's counsel 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11. 

8.132  Voir dire examination of jurors 
(cont'd) 

8.1321  Sufficiency, to establish juror's 
impartiality and fitness to 
serve, of particular declaration 
of juror 

 For cases dealing with this subject, see sec. 8.145. 

8.1322  No right to in-depth 
questioning about prospective 
juror's views on abortion at 
trial of abortion protesters for 
criminal trespass to medical 
facility 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 8-1, sec. 8.1311. 

8.1323  When counsel's failure to 
adequately voir dire jurors 
constitutes ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
25.334. 

8.1324  Defendant's right to voir dire 
that is adequate to identify 
unqualified jurors 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 8-1, sec. 8.1312. 

8.1325  Trial court's reference during 
voir dire to suppressed 
evidence 

 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 
277 (1991): 1991 Term, p. 1-20, sec. 1.8311. 

8.1326  No constitutional requirement 
that jurors be asked about 
content of prejudicial pretrial 
publicity to which they have 
been exposed 

 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 
Term, p. 8-1, sec. 8.1312. 
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8.1327  Withholding, or barring 
revelation of, information that 
would identify jurors 

 For cases dealing with this subject, see sec. 8.135. 

8.1328  Does trial court have obligation 
to sua sponte follow up on 
responses that raise question as 
to juror's impartiality? 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

8.1329  Other matters 

8.13291  Court's questioning of 
juror's under Wis. Stat. § 
756.03 to determine 
whether potential jurors 
should be excused on 
account of hardship or 
infirmity is not part of voir 
dire 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶17-
18. 

8.133  Disqualification of jurors for cause 

 For cases dealing with this subject, see sec. 8.14. 

8.134  Exercise of peremptory strikes 

 For cases dealing with this subject, see sec. 8.15. 

8.135  Impanelment of anonymous jury 

8.1351  Permissibility of in general 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶1-25. 

 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 
623 N.W.2d 187, 2000 Term WCA-156, at ¶27. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

8.1352  When anonymous jury may 
properly be impaneled 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶15, 19, 21-22, 
27. 

 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 
623 N.W.2d 187, 2000 Term WCA-156, at ¶29-32. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

8.1353  Need to take reasonable 
precautions to minimize 
prejudicial effect 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶15, 19, 23-25, 
27. 

8.1354  Appellate review of decision to 
use anonymous jury 

8.13541  Standard of review 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶10, 20. 

8.13542  When improper use of 
anonymous jury 
constitutes harmless error 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶26-27. 

8.136  Impanelment of "numbers" jury 
(i.e., jury whose members are 
identified in court by number, but 
whose names are disclosed to 
parties) 

8.1361  Permissibility of in general 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶1-25. 

8.1362  When “numbers” jury may 
properly be impaneled 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶15, 19, 21-22, 
27. 

8.1363  Need to take reasonable 
precautions to minimize 
prejudicial effect 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶15, 19, 23-25, 
27. 
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8.1364  Appellate review of decision to 
use “numbers” jury 

8.13641  Standard of review 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶10, 20. 

8.13642  When improper use of 
“numbers” jury constitutes 
harmless error 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶26-27. 

8.14  Disqualification Of Jurors For Cause 

8.141  General principles 

8.1411  In general 

 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 
Term, p. 81, sec. 4.1311. 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶18-22. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶34-50, 109. 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-5, sec. 8.14222. 

 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 
(1998): 1997 Term, p. 8-4, sec. 8.1321. 

 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 
(1997): 1996 Term, p. 8-6, sec. 8.1461. 

 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 
(1992): 1991 Term, p. 8-2, sec. 8.1322. 

 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 
(1990): 1989 Term, p. 8-1, sec. 8.1322. 

 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 
(1982): 1981 Term, p. 59, sec. 4.132. 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶7-13. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶17-34. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶35. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶10-
12. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶9-19. 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶18-20. 

 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 
615 N.W.2d 660, 2000 Term WCA-3, at ¶5-6. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 
(Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222. 

 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 
(Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323. 

 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 
(Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322. 
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 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 
(Ct. App. 1989): 1989 Term, p. 8-2, sec. 8.1322. 

 State v. Zurfluh, 134 Wis. 2d 436, 397 N.W.2d 154 
(Ct. App. 1986): 1986 Term, p. 76, sec. 4.1323. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 80, sec. 4.114. 

8.1412  Does trial court have obligation 
to sua sponte remove juror 
whose responses have provided 
cause to question juror's 
impartiality? 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

8.1413  Defendant has burden of 
proving basis for 
disqualification 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶19. 

8.1414  Subjective state of mind of 
juror is important factor in 
determination of objective bias 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶25. 

8.1415  Wisconsin supreme court has 
generally been disinclined to 
create bright-line or per se rules 
to govern juror exclusions for 
cause 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶31, 36. 

8.142  Particular grounds for 
disqualification 

8.1421  Because of relationship by 
blood or marriage to party, 
victim, witness, or judge 

8.14211  Relationship to party 

 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 
(Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322. 

 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 
(Ct. App. 1985): 1985 Term, p. 63, sec. 4.1321. 

8.14212  Relationship to victim 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶17. 

 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 
(Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322. 

 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 
(Ct. App. 1985): 1985 Term, p. 63, sec. 4.1321. 

8.14213  Relationship to witness 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶36-39. 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-5, sec. 8.14222. 

 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 
(1998): 1997 Term, p. 8-4, sec. 8.1321. 

 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 
(1992): 1991 Term, p. 8-2, sec. 8.1322. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶23. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶17. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 
(Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222. 

 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 
(Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322. 

8.14214  Relationship to judge 

 State v. Tody, 2009 WI 31, 316 Wis. 2d 689, 764 
N.W.2d 737, at ¶1-8, 49-51, 56, 67. 
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8.1422  Because of personal knowledge 
of or acquaintance with party, 
victim, or witness 

8.14221  In general 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶34. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶41-50. 

 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 
(1990): 1989 Term, p. 8-1, sec. 8.1322. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶9-19. 

 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 
(Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222. 

 State v. Zurfluh, 134 Wis. 2d 436, 397 N.W.2d 154 
(Ct. App. 1986): 1986 Term, p. 76, sec. 4.1323. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 80, sec. 4.114. 

8.14222  Where juror's acquaintance 
with witness has led to 
firm belief in witness's 
credibility 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-5, sec. 8.14222. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶14. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 
(Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222. 

8.14223  Where juror is co-worker of 
witness 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶55. 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-3, sec. 8.14222. 

8.14224  Personal acquaintance and 
relationship with victim 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶41-50. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶9-19. 

8.14225  Business relationship with 
victim 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶43. 

8.1423  Because of prior jury service 

8.14231  Prior jury service in case 
involving similar facts and 
issues in general 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

8.14232  Prior jury service during 
which juror rejected the 
same theory of defense that 
is to be used in the case at 
hand 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶14. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 
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8.14233  Prior jury service during 
which juror evaluated 
credibility of witness who 
is to be presented in the 
case at hand 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 

8.14234  Prior jury service involving 
trial of same defendant and 
same issues 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

8.1424  Because of views on death 
penalty 

8.14241  Opposition to death 
penalty 

 For cases dealing with this subject, see sec. 
26.452. 

8.14242  Inclination to 
automatically impose death 
penalty regardless of facts, 
upon convicting defendant 
of crime charged 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 9-11, sec. 9.423. 

 Ross v. Oklahoma, 108 S. Ct. 2273 (1988): 1987 
Term, p. 26-1, sec. 26.232. 

8.14243  Limitations on federal 
habeas courts' review of 
trial court's findings are 
not necessarily binding on 
state appellate court review 
of findings regarding 
juror's views on death 
penalty 

 Greene v. Georgia, 117 S. Ct. 578 (1996): 1996 
Term, p. 8-1, sec. 8.1322. 

8.1425  Because of inability to afford a 
fair trial 

 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 
Term, p. 81, sec. 4.1311. 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶3-13. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532. 

 State v. Zurfluh, 134 Wis. 2d 436, 397 N.W.2d 154 
(Ct. App. 1986): 1986 Term, p. 76, sec. 4.1323. 

 For cases dealing with the disqualification of a 
prospective juror because of an inability to be 
impartial, see sec. 26.23. 

8.1426  Because prospective juror is 
law enforcement officer 

8.14261  In general 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶32-35. 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-5, sec. 8.14222. 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 

8.14262  Police officer working in 
department that 
investigated case being 
tried 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶32-35. 

 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 
(1992): 1991 Term, p. 8-2, sec. 8.1322. 

 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 
(1990): 1989 Term, p. 8-1, sec. 8.1322. 

 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 
(Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322. 
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 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 
(Ct. App. 1989): 1989 Term, p. 8-2, sec. 8.1322. 

8.1427  Because prospective juror is 
government employee 

8.14271  In general 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶26. 

 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 
(1990): 1989 Term, p. 8-1, sec. 8.1322. 

 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 
(Ct. App. 1989): 1989 Term, p. 8-2, sec. 8.1322. 

8.14272  Employee of prosecutor's 
office 

 For cases dealing with this subject, see sec. 
8.14288. 

8.1428  Because of personal knowledge 
of, acquaintance with, or other 
relationship to, law 
enforcement officer or other 
law enforcement authority, 
including prosecutor's office 

8.14281  In general 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶22. 

8.14282  Because prospective juror 
is acquainted with law 
enforcement officers 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 

8.14283  Because prospective juror 
is acquainted with law 
enforcement officer who 
will be testifying in the 
case at hand 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 

8.14284  Because prospective juror 
is part-time employee 
under supervision of 
district attorney and sheriff 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶36. 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

8.14285  Because prospective juror 
is married to, or otherwise 
related to, law enforcement 
officer 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

8.14286  Because prospective juror 
knew sheriff of county in 
which case was being tried 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

8.14287  Because prospective juror 
knew witness who worked 
in police department 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

8.14288  Because prospective juror 
is employee of prosecutor's 
office 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶1-22. 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶16. 

8.14289  Because prospective juror 
has applied for 
employment with 
prosecutor's office 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶27. 

8.1429  Because of personal knowledge 
of, acquaintance with, or other 
relationship to, law 
enforcement officer or other 
law enforcement authority, 
including prosecutor's office 
(cont'd) 
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8.14291  Because prospective juror 
is law enforcement officer 

 For cases dealing with this subject, see sec. 
8.1426. 

8.143  Particular grounds for 
disqualification (cont'd) 

8.1431  Because prospective juror was 
victim of crime 

8.14311  In general 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 

8.14312  Crime that is same as, or 
similar to, crime being 
charged 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶18-30. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶15. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

8.1432  Because prospective juror has 
been convicted of crime 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

8.1433  Because prospective juror has 
formed opinion regarding very 
issue he or she is being called 
upon to decide at trial (e.g., 
validity of defendant's theory 
of defense) 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶14. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

8.1434  Because juror has hostile or 
negative attitude towards 
criminal justice system 

8.14341  In general 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

8.14342  Effect of juror's previous 
conviction of crime 

 For cases dealing with this subject, see sec. 
8.1432. 

8.1435  Because juror has formed 
opinion as to defendant's guilt 

8.14351  In general 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶36. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 For cases dealing generally with a defendant's 
constitutional right to trial by an impartial jury, see 
sec. 26.23. 
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8.14352  Juror not biased if opinion 
regarding defendant's 
participation in crime is 
consistent with defendant's 
theory of defense 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

8.1436  Because prospective juror has 
had recent and continuous 
contact with criminal justice 
system 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶23. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

8.1437  Because prospective juror has 
spouse, relative, or friend who 
was victim of crime 

8.14371  Crime that is same as, or 
similar to, crime being 
charged 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶3-13. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶31-34. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 

8.1438  Because of past or pending 
experiences with criminal 
justice system 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

8.1439  Because defendant's failure to 
testify would be held against 
him 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶99. 

 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 
(1998): 1997 Term, p. 8-4, sec. 8.1321. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 
(Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532. 

8.144  Particular grounds for 
disqualification (cont'd) 

8.1441  Because prospective juror 
observed defendant's attorney 
arguing with defendant outside 
of courtroom prior to trial 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323. 

8.1442  Because prospective juror has 
heard other prospective juror 
state during voir dire that she 
saw the defendant and his or 
her attorney arguing outside 
the courtroom prior to trial 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323. 

8.1443  Because juror would 
"probably" find police officers' 
testimony more credible than 
that of other witnesses 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶21-23. 

8.1444  Because juror states that his 
physical condition would 
prevent him from serving as a 
juror 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶14-
15. 
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8.1445  Because juror states that he 
would not be impartial because 
of concern about financial 
hardship that jury service was 
causing 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶16-
17. 

8.1446  Because juror does not 
understand English language 

 For cases dealing with this subject, see sec. 
26.271. 

8.145  Sufficiency, to establish juror's 
impartiality and fitness to serve, of 
particular declaration of juror 

8.1451  Juror's assertion that he or she 
"probably" would be able to 
put aside disqualifying view or 
view and decide case solely on 
evidence presented 

 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 
(1998): 1997 Term, p. 8-4, sec. 8.1321. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 
(Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461. 

8.1452  Juror's assertion that he or she 
"would try to do my best" in 
deciding case impartially 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

8.1453  Juror's assertion that he or she 
"would try" to put aside 
disqualifying opinion or view 
and decide case solely on 
evidence presented 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

8.1454  Juror's assertion that he or she 
thinks he would be able to put 
aside otherwise disqualifying 
view and decide case solely on 
evidence presented and 
instructions given 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

8.1455  Juror's assertion that he or she 
"would certainly try" and 
"probably" could set aside his 
opinion that a criminally 
accused defendant who was 
innocent would take stand and 
testify in his defense 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶99. 

8.1456  Prospective juror need not 
unambiguously state his or her 
ability to set aside bias 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

8.1457  Juror need not give 
"unequivocal assurances" of his 
or her impartiality 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶32. 

8.146  Waiver of claim that juror should 
have been disqualified for cause 

8.1461  By failure to move to strike 
juror during voir dire 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-23, sec. 7.474. 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 For cases dealing generally with the waiver of 
objection to a juror, see sec. 8.17. 
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8.1462  By failure to raise ground for 
striking juror 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

8.1463  Party does not waive claim that 
juror should have been 
disqualified for cause by 
failing to cite specific decision 
that supports that claim 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

8.1464  Defendant does not waive 
claim that juror was 
disqualified to serve by failure 
to use peremptory strike to 
remove juror 

 For cases dealing with this subject, see sec. 8.173. 

8.1465  Even when lack of objection to 
disqualifying juror for cause 
does not waive right to 
complain about 
disqualification of juror, lack 
of objection may be considered 
in determining whether 
grounds for disqualification 
existed 

 For cases dealing with this subject, see sec. 
8.1474. 

8.147  Appellate review of trial court's 
disposition of motion to disqualify 
prospective juror for cause 

8.1471  Standards of appellate review 
in general 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶22. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶35, 36, 39. 

 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 
(1998): 1997 Term, p. 8-4, sec. 8.1321. 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶8-13. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶20, 22. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶35. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶11. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶7. 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶19-20. 

 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 
615 N.W.2d 660, 2000 Term WCA-3, at ¶6, 12. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

8.1472  Because trial court makes 
judgment based in part on 
demeanor of juror, appellate 
court owes deference to trial 
court's decision 

 Uttecht v. Brown, 126 S. Ct. 2218 (2007). 

8.1473  Deferential standard of review 
is applicable not only to trial 
court's determination that juror 
can set aside expressed 
prejudice or other potentially 
disqualifying view, but also to 
whether juror expressed 
prejudice or other potentially 
disqualifying view in the first 
instance 

 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 
615 N.W.2d 660, 2000 Term WCA-3, at ¶12. 
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8.1474  Even when lack of objection to 
disqualifying juror for cause 
does not waive right to 
complain about 
disqualification of juror, lack 
of objection may be considered 
in determining whether 
grounds for disqualification 
existed 

 Uttecht v. Brown, 126 S. Ct. 2218 (2007). 

8.148  Other matters 

8.1481  Failure of defense counsel to 
move to strike prospective 
juror for cause not prejudicial 
if juror removed from jury by 
use of peremptory challenge 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532. 

8.1482  Is failure of trial court to strike 
juror for cause prejudicial even 
if objectionable juror removed 
from jury by use of peremptory 
challenge? 

 For cases dealing with this subject, see sec. 8.158. 

8.1483  Defendant does not waive 
claim that juror was 
disqualified to serve by failure 
to use peremptory strike to 
remove juror 

 United States v. Martinez-Salazar, 120 S. Ct. 774 
(2000): 1999 Term, p. 8-28, sec. 8.15711. 

 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 
(1992): 1991 Term, p. 8-2, sec. 8.1322. 

8.1484  When counsel's failure to move 
to strike juror for cause 
constitutes ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
25.335. 

8.1485  Criminal convictions do not 
automatically disqualify 
prospective jurors 

 For cases dealing with this subject, see sec. 
8.1432. 

8.1486  When juror's "manifest bias" 
discovered during trial and 
defendant moves for mistrial 
because there was no alternate 
juror, defendant does not waive 
complaint about juror or about 
court's denial of mistrial by 
agreeing to trial by jury of 
eleven 

 For cases dealing with this subject, see sec. 8.172. 

8.1487  Decision whether to move to 
strike juror for cause is 
committed to counsel; there is 
no requirement that the 
defendant be personally 
involved in decision 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

8.149  Other matters (cont'd) 

8.1491  Failure of trial court to strike 
juror for cause does not deny 
defendant right to impartial 
jury if juror removed from jury 
by use of peremptory challenge 

 For cases dealing with this subject, see sec. 
26.235. 

8.1492  Does trial court's erroneous 
refusal to strike juror for cause, 
which requires defendant to 
use peremptory strike to 
exclude juror, deny defendant's 
rights with respect to 
peremptory challenges? 

 For cases dealing with this subject, see sec. 8.158. 

8.1493  Effect of trial court's erroneous 
grant of state's motion to strike 
prospective juror for cause 
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8.14931  Trial court's erroneous 
grant of state's motion to 
strike a prospective juror 
for cause does not 
effectively grant state an 
additional peremptory 
challenge and, therefore, 
does not deprive defendant 
of statutorily created right 
mandating equal number 
of peremptory challenges 
to both sides; error is 
harmless (current law, 
mandated by supreme 
court) 

 For cases dealing with this subject, see sec. 
8.1821. 

8.14932  Trial court's erroneous 
grant of state's motion to 
strike a prospective juror 
for cause deprives 
defendant of statutorily 
created right mandating 
equal number of 
peremptory challenges to 
both sides by effectively 
granting the state an 
additional peremptory 
challenge (court of appeals' 
holding, rejected by 
supreme court) 

 For cases dealing with this subject, see sec. 
8.1822. 

8.1494  Effect of defendant's theory of 
defense (e.g., he participated in 
crime but was coerced into 
doing so) on determination 
whether prospective juror's 
opinion regarding defendant's 
guilt requires trial court to 
strike jurors for cause 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶22. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

8.1495  Burden of establishing juror's 
bias is on party moving to 
remove juror for cause 

 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 
615 N.W.2d 660, 2000 Term WCA-3, at ¶5, 14. 

8.1496  When, in response to series of 
questions, Juror A reveals 
disqualifying prejudice, and 
Juror B answers "probably" to a 
question whether he would 
answer an unspecified question 
the same way as Juror A did, 
Juror B's answer does not 
establish disqualifying 
prejudice 

 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 
615 N.W.2d 660, 2000 Term WCA-3, at ¶7-14. 

8.1497  Circuit courts are urged to err 
on side of striking prospective 
jurors who appear to be biased 

 State v. Tody, 2009 WI 31, 316 Wis. 2d 689, 764 
N.W.2d 737, at ¶32-33, 63. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶49, 109. 

8.15  Exercising Peremptory Strikes 

8.151  Nature, purpose, and validity of 
peremptory strikes 

8.1511  In general 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 
(1994): 1993 Term, p. 8-2, sec. 8.141. 

 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 
Term, p. 8-6, sec. 8.141. 

 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 
Term, p. 8-3, sec. 8.141. 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶23. 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶20. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532. 
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8.1512  Peremptory challenges are not 
of constitutional dimension or 
constitutionally required 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 United States v. Martinez-Salazar, 120 S. Ct. 774 
(2000): 1999 Term, p. 8-28, sec. 8.15711. 

8.152  Parties generally not required to 
justify strikes 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 8-3, sec. 8.1421. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 46, sec. 4.14. 

8.153  Prosecutor required to justify 
exercise of strikes against members 
of particular race or other 
cognizable group 

 For cases dealing with this subject, see sec. 8.16. 

8.154  Defendant required to justify 
exercise of strikes against members 
of particular group with respect to 
which prosecutor is required to 
justify exercise of strikes 

8.1541  Requirement in general 

 United States v. Martinez-Salazar, 120 S. Ct. 774 
(2000): 1999 Term, p. 8-28, sec. 8.15711. 

 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 
Term, p. 8-8, sec. 8.1431. 

 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 
N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 
8.1437. 

8.155  Defendant's right to peremptory 
strikes 

8.1551  In general 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 
(1994): 1993 Term, p. 8-2, sec. 8.141. 

 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 
Term, p. 8-6, sec. 8.141. 

 Ross v. Oklahoma, 108 S. Ct. 2273 (1988): 1987 
Term, p. 26-1, sec. 26.232. 

 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 
(1997): 1996 Term, p. 8-6, sec. 8.1461. 

 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 
(Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

8.1552  When withholding, or barring 
revelation of, information that 
would identify jurors denies 
defendant's right to peremptory 
strikes 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

8.1553  Is defendant's right to full 
complement of peremptory 
strikes denied when defendant 
required to utilize peremptory 
strike to remove juror that 
should have been stuck by trial 
court for cause 

 For cases dealing with this subject, see sec. 8.158. 

8.1554  Peremptory strikes not 
required by constitution 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 
Term, p. 8-6, sec. 8.141. 

 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 
Term, p. 8-5, sec. 8.142. 

 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 
(1997): 1996 Term, p. 8-6, sec. 8.1461. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

8.1555  Is denial of right subject to 
harmless-error analysis 

8.15551  Wisconsin decision 
suggesting that it is not 
subject to harmless-error 
analysis 
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 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

8.15552  United States Supreme 
Court decision holding that 
it is not structural error, 
requiring automatic 
reversal, and thus it is 
subject to harmless-error 
analysis 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

8.1556  Provided that all jurors seated 
in criminal case are qualified 
and unbiased, due process does 
not require automatic reversal 
of conviction because of trial 
court's good-faith error in 
denying defendant's 
peremptory challenge to juror 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

8.156  Prosecutor not required to justify 
strikes that remove all members of 
particular group (other than racial, 
sexual, or other group requiring 
heightened scrutiny) from jury 

 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 
(1994): 1993 Term, p. 8-2, sec. 8.1441. 

 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 
Term, p. 8-5, sec. 8.144. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143. 

8.157  Number of strikes permitted; effect 
of failure to afford defendant full 
complement of strikes to which he 
is entitled 

8.1571  Number of strikes permitted 

8.15711  In general 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 46, sec. 4.14. 

8.1572  Importance of maintaining 
equal number of peremptory 
strikes in two-party cases 

 For cases dealing with this subject, see sec. 
8.1595. 

8.1573  Effect of failure to afford 
defendant strikes to which he 
is entitled 

8.15731  In general 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

8.15732  When defendant fails to 
object to, or otherwise raise 
issue regarding, court's 
failure to grant correct 
number of strikes 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶26. 

 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 
614 N.W.2d 552: 1999 Term, p. 8-28, sec. 8.1562. 

8.158  Does trial court's erroneous refusal 
to strike juror for cause, which 
requires defendant to use 
peremptory strike to exclude juror, 
deny defendant's rights with 
respect to peremptory challenges? 

8.1581  No (United States Supreme 
Court's answer) 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 United States v. Martinez-Salazar, 120 S. Ct. 774 
(2000): 1999 Term, p. 8-28, sec. 8.15711. 

 Ross v. Oklahoma, 108 S. Ct. 2273 (1988): 1987 
Term, p. 26-1, sec. 26.232. 

8.1582  Yes (Wisconsin Supreme 
Court's former answer) 

 For cases dealing with this subject, see sec. 
8.1591. 
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8.1583  No (Wisconsin Supreme 
Court's present answer) 

 For cases dealing with this subject, see sec. 
8.1592. 

8.159  Other matters 

8.1591  Wisconsin Supreme Court's 
Ramos holding that trial court's 
erroneous refusal to strike juror 
for cause, which requires 
defendant to use peremptory 
strike to exclude juror, denies 
defendant's rights with respect 
to peremptory challenges 

8.15911  In general 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶32, 54-63. 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 
(1998): 1997 Term, p. 8-4, sec. 8.1321. 

 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 
(1997): 1996 Term, p. 8-6, sec. 8.1461. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶11. 

 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 
615 N.W.2d 660, 2000 Term WCA-3, at ¶5. 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 
(Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532. 

8.15912  Denial of rights with 
respect to peremptory 
challenges occurs even if 
both parties received extra 
peremptory strike to which 
they were not entitled 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

8.1592  Wisconsin Supreme Court's 
Lindell holding (overruling 
Ramos) that trial court's 
erroneous refusal to strike juror 
for cause, which requires 
defendant to use peremptory 
strike to exclude juror, does not 
deny defendant's rights with 
respect to peremptory 
challenges and does not 
constitute reversible error 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶51-120. 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶16-
17. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶26. 

8.1593  Party does not waive challenge 
to juror by failing to exercise 
peremptory strike to remove 
juror 

 For cases dealing with this subject, see sec. 
8.1483. 
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8.1594  Interference with peremptory 
strikes through juror's 
withholding of information on 
voir dire 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 82, sec. 4.1321. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 80, sec. 4.114. 

 For cases dealing generally with the effect of 
incomplete or incorrect responses by jurors on voir 
dire, see sec. 8.1315. 

8.1595  Importance of maintaining 
equal number of peremptory 
strikes in two-party cases 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

8.1596  Party may not correct mistaken 
exercise of peremptory 
challenge (i.e., may not change 
peremptory challenge from one 
prospective juror to another 
prospective juror) after parties 
have accepted jury 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

8.1597  No peremptory strikes may be 
exercised after both parties 
have accepted jury 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

8.1598  Assuming trial court had 
discretion to permit defendant 
to correct mistaken exercise of 
peremptory strike after parties 
have approved jury, erroneous 
exercise of discretion in 
denying defendant right to 
correct erroneous exercise of 
peremptory strike would be 
subject to harmless error 
analysis 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

8.1599  If defendant given more 
peremptory challenges than he 
is entitled to, he cannot 
complain that he was forced to 
expend peremptory challenge 
on juror who should have been 
stricken for cause 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22. 

8.16  Requirement that prosecutor and 
defendant justify exercise of 
peremptory strikes against members of 
particular race or other cognizable 
group 

8.161  Requirement in general 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 

 Rice v. Collins, 126 S. Ct. 969 (2006). 

 Miller-El v. Dretke, 125 S. Ct. 2317 (2005). 

 Purkett v. Elem, 115 S. Ct. 1769 (1995): 1994 Term, 
p. 8-1, sec. 8.1432. 

 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 
(1994): 1993 Term, p. 8-2, sec. 8.1431. 

 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 
Term, p. 8-7, sec. 8.1423. 

 Hernandez v. New York, 111 S. Ct. 1859 (1991): 
1990 Term, p. 8-4, sec. 8.1416. 

 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, 
p. 8-2, sec. 8.1412. 

 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, 
p. 10-16, sec. 10.6312. 

 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 
Term, p. 8-5, sec. 8.144. 

 Tompkins v. Texas, 109 S. Ct. 2180 (1989): 1988 
Term, p. 8-1, sec. 8.1411. 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

 Batson v. Kentucky, 106 S. Ct. 1712 (1986): 1985 
Term, p. 63, sec. 4.1411. 
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 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶1-93. 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 8-3, sec. 8.1413. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 8-3, sec. 8.1421. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶15. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶14-21. 

 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 
65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶6-14. 

 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 
(Ct. App. 1998): 1997 Term, p. 8-9, sec. 8.1431. 

 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 
(Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436. 

 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 
188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433. 

 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 
N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 
8.1437. 

 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121. 

 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 
(Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431. 

 State v. Davidson, 166 Wis. 2d 35, 479 N.W.2d 181 
(Ct. App. 1991): 1991 Term, p. 8-6, sec. 8.1421. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 8-3, sec. 8.1421. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 45, sec. 4.12. 

8.162  Source of requirement 

8.1621  Required by fourteenth 
amendment's equal protection 
clause 

 Miller-El v. Dretke, 125 S. Ct. 2317 (2005). 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶25. 

 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 
(Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436. 

8.1622  Not required by sixth 
amendment's fair cross-section 
requirement 

 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 
Term, p. 8-5, sec. 8.144. 

 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143. 

8.1623  Not required by sixth 
amendment's requirement of 
impartial jury 

 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121. 

8.163  Requirement applies even when 
strikes exercised against members 
of racial or other cognizable group 
of which defendant is not a 
member 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4.12222. 

 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 
Term, p. 8-7, sec. 8.1423. 

 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, 
p. 8-2, sec. 8.1412. 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶28. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶15. 

 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 
(Ct. App. 1998): 1997 Term, p. 8-12, sec. 8.1437. 

 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 
N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 
8.1437. 

 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121. 
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 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 
(Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431. 

8.164  Applicability of this requirement to 
particular groups other than race  

8.1641  Analysis to be used to 
determine whether particular 
group other than race 
constitutes cognizable class to 
which this requirement applies 

 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 
N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 
8.1437. 

8.1642  Particular groups other than 
race that are cognizable classes 
to which this requirement 
applies 

8.16421  Sex 

 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 
(1994): 1993 Term, p. 8-2, sec. 8.1441. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶15. 

 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 
(Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436. 

 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 
188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433. 

8.16422  Mexican-Americans 

 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 
N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 
8.1437. 

8.16423  Age 

 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 
(Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436. 

8.165  Three-step analysis to be used to 
determine whether strikes 
improperly exercised 

8.1651  In general 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 

 Rice v. Collins, 126 S. Ct. 969 (2006). 

 Johnson v. California, 125 S. Ct. 2410 (2005). 

 Miller-El v. Dretke, 125 S. Ct. 2317 (2005). 

 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 
Term USSC-7. 

 Purkett v. Elem, 115 S. Ct. 1769 (1995): 1994 Term, 
p. 8-1, sec. 8.1432. 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶27-34. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶18. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶15-16. 

 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 
65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶7-8. 

 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 
(Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436. 

 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 
188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433. 

 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 
N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 
8.1437. 

 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 
(Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431. 

8.1652  First step:  Need for defendant 
to make prima facie showing 
that strikes exercised with 
discriminatory intent 

8.16521  In general 

 Johnson v. California, 125 S. Ct. 2410 (2005). 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶28. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶15-21. 

 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 
65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶7. 

 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 
(Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431. 
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8.16522  No need to consider 
whether defendant 
fulfilled obligation under 
first step if prosecutor has 
offered neutral explanation 
and court has ruled on 
question of purposeful 
discrimination 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶23. 

8.16523  At this step in analysis, 
defendant need not show 
that it is more likely than 
not that state's peremptory 
challenges, if unexplained, 
were based on 
impermissible group bias;  
it is sufficient if evidence 
allows judge to draw 
inference that 
discrimination has 
occurred 

 Johnson v. California, 125 S. Ct. 2410 (2005). 

8.1653  Second step:  State’s obligation 
to come forward with non-
discriminatory reason for using 
peremptory challenge 

 For cases dealing with particular factors that 
have been recognized as non-discriminatory (i.e., 
neutral) reasons for striking juror, see sec. 8.166. 

 For cases dealing with the need for voir dire 
examination of the stuck juror regarding matters 
that caused prosecutor to strike him or her, see sec. 
8.1695. 

8.16531  In general 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶29-31, 33, 79-90. 

8.16532  Prosecutor must make 
more than credible, good 
faith statement that strikes 
were based on legitimate 
factors; he or she must 
demonstrate how there is a 
nexus between legitimate 
factors and juror who was 
struck 

 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 
65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶8. 

 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 
188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433. 

8.1654  Third step:  Court’s duty to 
determine whether purposeful 
discrimination established 

8.16541  In general 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 

 Miller-El v. Dretke, 125 S. Ct. 2317 (2005). 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶32, 38, 73-91. 

8.16542  Fact that state's proffered 
reason for striking black 
panelist applies just as 
well to otherwise-similar 
nonblack who is permitted 
to serve is evidence 
tending to prove 
purposeful discrimination 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 

 Miller-El v. Dretke, 125 S. Ct. 2317 (2005). 

8.1655  "Dual motivation test" rejected 

 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 
(Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436. 

8.166  Factors that have been recognized 
or rejected as non-discriminatory 
(i.e. neutral) reasons for striking 
juror 

8.1661  Geographical proximity (i.e., 
proximity of juror's residence) 
to witness or evidence in case 
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 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶85. 

 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 
65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶13. 

8.1662  Familial relationship to 
individuals involved in 
criminal justice system 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶81-82. 

 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 
65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶13. 

8.1663  Same last name as someone 
previously convicted by 
prosecutor 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶83-84. 

8.1664  Juror’s residence was site of 
several law enforcement 
contacts 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶86. 

8.1665  Juror’s failure to disclose 
during voir dire police contacts 
at his or her residence 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶87. 

8.1666  Juror’s unemployment 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶90. 

8.1667  Juror resides or works in area 
frequented by gangs 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶85. 

8.1668  Juror's statement that 
prosecutors were unfair 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶23. 

8.1669  Other factors 

8.16691  Juror's wife was attorney 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶23. 

8.16692  Juror had been foreman of 
criminal jury that reached a 
verdict 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶23. 

8.16693  Juror had criminal jury 
experience and case being 
tried was chap. 980 
proceeding 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶23. 

8.16694  Juror's youth 

 Rice v. Collins, 126 S. Ct. 969 (2006). 

8.16695  Juror's lack of ties to 
community 

 Rice v. Collins, 126 S. Ct. 969 (2006). 

8.16696  Juror's nervousness 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 

8.16697  Juror's obligations (e.g., 
work, school, etc.) that 
prosecutor asserts have led 
prosecutor to believe juror 
will want to end trial 
quickly and therefore favor 
conviction of lesser offense 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 

8.167  Waiver of objection to prosecutor's 
exercise of strikes against member 
of particular race or other 
cognizable group 

8.1671  In general 

 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 
Term, p. 8-7, sec. 8.1423. 

 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, 
p. 10-16, sec. 10.6312. 
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 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 8-3, sec. 8.1413. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 
(Ct. App. 1998): 1997 Term, p. 8-12, sec. 8.14382. 

 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 
N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 
8.1437. 

8.1672  To be timely, objection must be 
made after composition of jury 
is made known, but before jury 
is sworn 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 
(Ct. App. 1998): 1997 Term, p. 8-12, sec. 8.14382. 

8.168  Appellate review of trial court's 
findings and ruling 

8.1681  In general 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 

 Rice v. Collins, 126 S. Ct. 969 (2006). 

 Hernandez v. New York, 111 S. Ct. 1859 (1991): 
1990 Term, p. 8-4, sec. 8.1416. 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶37, 39-58. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶19-22. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶15. 

 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 
65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶5. 

 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 
(Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436. 

 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 
188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433. 

 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 
N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 
8.1437. 

 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 
(Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431. 

8.1682  "Clearly erroneous" standard of 
appellate review may apply 
even when Batson inquiry is 
conducted after voir dire in 
response to postconviction 
motion based on alleged 
ineffective assistance of 
counsel for failing to raise 
Batson objection 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶19-22. 

8.1683  "Clearly erroneous" standard of 
appellate review applies even 
when there has been no 
questioning on voir dire of 
struck juror regarding matters 
that caused prosecutor to strike 
juror 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶39-58. 

8.1684  Need for transcript of voir dire 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶11. 

 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 
(Ct. App. 1998): 1997 Term, p. 8-13, sec. 8.14392. 

8.1685  Propriety of considering 
findings made by judge in 
response to post-conviction 
motion 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶64. 

8.1686  Finding of absence of 
discriminatory intent in 
exercising peremptory strikes is 
finding of fact subject to 
deferential review 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 
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 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 
Term USSC-7. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶22. 

8.1687  When federal court, in federal 
habeas proceeding,  is dealing 
with issue of discriminatory 
use of peremptory strikes in 
state prosecution 

 Rice v. Collins, 126 S. Ct. 969 (2006). 

8.169  Other matters 

8.1691  Retroactivity of requirement 

 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 
Term, p. 8-7, sec. 8.1423. 

 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, 
p. 10-16, sec. 10.6312. 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

 Griffith v. Kentucky, 107 S. Ct. 708 (1987): 1986 
Term, p. 260, sec. 13.41. 

 Allen v. Hardy, 106 S. Ct. 2878 (1986): 1985 Term, 
p. 64, sec. 4.1412. 

 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121. 

8.1692  Striking jurors based on 
criterion that might result in 
disproportionate removal of 
prospective jurors of particular 
race or other cognizable group 
not prohibited; proof of 
discriminatory intent or 
purpose is required 

 Hernandez v. New York, 111 S. Ct. 1859 (1991): 
1990 Term, p. 8-4, sec. 8.1416. 

8.1693  Prosecutor may not use 
peremptory strike to remove 
person of cognizable class 
because prosecutor believes 
that a person of that class may 
be biased against the defendant 

 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 
N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 
8.1437. 

8.1694  Requirement applies even 
when strikes exercised against 
members of racial or other 
cognizable group of which 
defendant is not a member 

 For cases dealing with this subject, see sec. 8.163. 

8.1695  No need for personal, 
individualized questioning of 
struck juror regarding matters 
that caused prosecutor to strike 
him or her 

 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 
N.W.2d 607, at ¶56, 58, 60-63, 72, 88-89. 

8.1696  When failure to make Batson 
objection constitutes 
ineffective assistance of 
counsel 

 For cases dealing with this subject, see sec. 
25.332. 

8.1697  Prosecutor does not need to 
strike all jurors of particular 
race or other cognizable group 
to violate this requirement; 
constitution prohibits striking 
even single prospective juror 
for discriminatory purpose 

 Snyder v. Louisiana, 128 S. Ct. 1203 (2008). 

8.1698  When trial court denies 
defendant's peremptory 
challenge because it 
erroneously believes that 
defendant has exercised 
challenge in discriminatory 
manner and has not adequately 
justified challenge, due process 
does not require automatic 
reversal of conviction, provided 
that all jurors seated are 
qualified and unbiased 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

http://straylight.law.cornell.edu/supct/search/display.html?terms=Cockrell&url=/supct/html/03-9659.ZO.html�
http://www.wicourts.gov/html/ca/03/03-1509.htm�
http://supct.law.cornell.edu/supct/html/04-52.ZS.html�
http://www.law.cornell.edu/supct/search/display.html?terms=ford%20v.%20georgia&url=/supct/html/historics/USSC_CR_0498_0411_ZS.html�
http://www.wicourts.gov/html/sc/00/00-3403.htm�
http://supct.law.cornell.edu/supct/html/6-10119.ZS.html�
http://supct.law.cornell.edu/supct/html/07-9995.ZS.html�


8-27 

8.17  Waiver of objection to juror or to errors 
or other defects in jury selection 
process 

8.171  In general 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 
(Ct. App. 1994): 1994 Term, p. 8-2, sec. 8.172. 

 For cases dealing with the waiver of claim that 
juror should have been disqualified for cause by 
failure to move to strike that juror for cause, see 
sec. 8.1461. 

 For cases dealing with the waiver of claim that 
juror was not impartial by failure to move to strike 
juror during voir dire, see sec. 26.2373. 

8.172  When juror's "manifest bias" 
discovered during trial and 
defendant moves for mistrial 
because there was no alternate 
juror, defendant does not waive 
complaint about juror or about 
court's denial of mistrial by 
agreeing to trial by jury of eleven 

 For cases dealing with this subject, see sec. 8.172. 

8.173  Party does not waive objection to 
potential juror by failure to use 
peremptory strike to remove juror 

 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 
(1992): 1991 Term, p. 8-2, sec. 8.1322. 

8.174  Waiver of claim that juror should 
have been disqualified for cause 

 For cases dealing with this subject, see sec. 8.146. 

8.175  Waiver of objection to prosecutor's 
exercise of strikes against member 
of particular race or other 
cognizable group 

 For cases dealing with this subject, see sec. 8.167. 

8.18  Other Matters Relating To Jury 
Selection 

8.181  Discrimination In Jury Selection 

8.1811  Racial 

8.18111  In general 

 For cases dealing with this subject, see sec. 
23.223. 

8.18112  Prosecutor's use of 
peremptory strikes to 
exclude jurors of particular 
race 

 For cases dealing with this subject, see sec. 8.16. 

8.1812  Gender-based 

8.18121  In general 

 For cases dealing with this subject, see sec. 
23.213. 

8.18122  Prosecutor's use of 
peremptory strikes to 
exclude jurors of particular 
sex 

 For cases dealing with this subject, see sec. 
8.16421. 

8.1813  Language 

 Hernandez v. New York, 111 S. Ct. 1859 (1991): 
1990 Term, p. 8-4, sec. 8.1416. 

8.182  Effect of trial court's erroneous 
grant of state's motion to strike a 
prospective juror for cause 

8.1821  Trial court's erroneous grant of 
state's motion to strike a 
prospective juror for cause does 
not effectively grant state an 
additional peremptory 
challenge and, therefore, does 
not deprive defendant of 
statutorily created right 
mandating equal number of 
peremptory challenges to both 
sides; error is harmless (present 
law, mandated by supreme 
court) 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 
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 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-32, sec. 8.1721. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

8.1822  Trial court's erroneous grant of 
state's motion to strike a 
prospective juror for cause 
deprives defendant of 
statutorily created right 
mandating equal number of 
peremptory challenges to both 
sides by effectively granting 
the state an additional 
peremptory challenge (court of 
appeals' holding, rejected by 
supreme court) 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

8.183  Effect of failure to comply with 
statutory directives relating to jury 
selection 

 State v. Coble, 100 Wis. 2d 179, 301 N.W.2d 221 
(1981): 1980 Term, p. 50, sec. 4.141. 

 State v. Waste Management of Wisconsin, Inc., 81 
Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 
33, sec. 4.11. 

8.184  Permitting federal magistrate to 
preside over jury selection in 
felony trial 

8.1841  Without defendant's consent 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

 Gomez v. United States, 109 S. Ct. 2237 (1989): 
1988 Term, p. 8-1, sec. 8.161. 

8.1842  With defendant's consent 

8.18421  In general 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 
Term, p. 8-5, sec. 8.161. 

8.18422  Defense counsel alone may 
consent on defendant's 
behalf; personal consent by 
defendant not required 

 For cases dealing with this subject, see sec. 
25.58393. 

8.185  Swearing the jury 

8.1851  Need to swear jury 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612. 

8.1852  Effect of failure to swear jury 
prior to receipt of evidence 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612. 

8.186  When counsel's failure to have voir 
dire recorded constitutes 
ineffective assistance of counsel 

 For cases dealing with this subject, see sec. 
25.336. 

8.187  Impanelment of anonymous jury 

 For cases dealing with this subject, see sec. 8.135. 

8.188  Waiver of objection to juror 

 For cases dealing with this subject, see sec. 8.17. 

 For cases dealing with the waiver of a claim that 
a juror should have been disqualified for cause, see 
sec. 8.146. 

8.189  Other matters 

8.1891  Effect of juror's failure to 
respond truthfully and/or 
completely to questions on voir 
dire 

 For cases dealing with this subject, see sec. 
8.1315. 

8.1892  Requirement that voir dire be 
open to public and press 

 For cases dealing with this subject, see secs. 
30.722 and 46.13. 
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8.19  Related Matters Concerning Trial By 
Jury 

8.191  Conduct of jury after 
commencement of trial 

8.1911  In general 

 For cases dealing with this subject, see sec. 8.861. 

8.1912  Exposure to publicity 

 For cases dealing with this subject, see sec. 8.862. 

8.1913  Sequestration 

 For cases dealing with this subject, see sec. 8.863. 

8.1914  Contact with court 

 For cases dealing with this subject, see sec. 
8.8472. 

8.1915  Juror's failure to appear during 
trial 

 For cases dealing with this subject, see sec. 8.865. 

8.1916  Problems relating to bailiff 
who has charge of jury during 
trial 

 For cases dealing with this subject, see sec. 
8.8952. 

8.192  Deliberations and return of verdict 

 For cases dealing with this subject, see sec. 8.6. 

8.193  Assessing jury fees 

8.1931  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶71. 

 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 
(1981): 1980 Term, p. 110, sec. 9.863. 

 In Matter of Assessment of Cost of Impaneling Jury, 
112 Wis. 2d 14, 331 N.W.2d 859 (Ct. App. 1983): 
1982 Term, p. 65, sec. 4.1192. 

8.1932  Court's inherent power to 
assess fees 

 For cases dealing with this subject, see sec. 
12.6783. 

8.1933  Against state 

8.19331  Court's authority to assess 
jury fees against state 
under Wis. Stat. § 814.51 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶5-14. 

8.19332  Propriety of court's exercise 
of discretion to assess jury 
fees against state 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶15-29. 

8.1934  Bad faith is not prerequisite to 
assessment of jury fees 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶17. 

8.194  Discharge, dismissal, or removal of 
juror during trial 

8.1941  In general 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 67, sec. 4.691. 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶1-23. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 
845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832. 

 For cases dealing with the discharge of a juror 
during jury deliberations, see sec. 8.692. 

8.1942  For failure to respond 
truthfully to voir dire questions 

 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 
845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832. 

8.1943  Because juror has expressed 
opinion before all evidence 
heard 
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 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

8.1944  Based on juror's demeanor (i.e., 
nonverbal expressions) during 
course of trial 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶17. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶35. 

8.1945  Because witness at trial has 
indicated that both she and 
defendant went to school with 
juror, who, when questioned, 
denies having seen witness 
before 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶1-23. 

8.1946  Discharge, dismissal, or 
removal need not be done by 
lot, as provided for in Wis. Stat. 
§ 805.08(2) 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶20. 

8.1947  Discharge, dismissal, or 
removal of juror during 
deliberations 

 For cases dealing with this subject, see sec. 8.692. 

8.1948  Appellate review of discharge 
or removal of juror during trial 

8.19481  Standard of review 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶10-11. 

8.195  Substitution of alternate juror 
during trial 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 68, sec. 4.692. 

 For cases dealing with the substitution of an 
alternate juror during jury deliberations, see sec. 
8.693. 

8.196  Court may not direct verdict with 
respect to guilt or particular 
element 

 For cases dealing with this subject, see sec. 26.43. 

8.197  Requirement of submission of 
proof of, and finding by jury of, all 
essential elements of crime to jury 

 For cases dealing with this subject, see sec. 26.44. 

8.198  Other matters 

8.1981  Examination of juror regarding 
validity of verdict 

 For cases dealing with this subject, see sec. 
20.34122. 

8.1982  Impeaching jury verdict 

 For cases dealing with this subject, see sec. 8.691. 

8.1983  Single trial of multiple 
defendants before multiple 
juries 

 For cases dealing with this subject, see sec. 
8.8977. 

8.1984  Removal of juror during trial 
based on juror's demeanor (i.e., 
nonverbal expressions) during 
course of trial 

 For cases dealing with this subject, see sec. 
8.8962. 

8.1985  Giving preliminary 
instructions and opening 
statements to entire pool of 
potential jurors before voir dire 

 For cases dealing with this subject, see secs. 
8.213 and 8.225. 

8.1986  Problems relating to bailiff 
who has charge of jury during 
trial 

 For cases dealing with this subject, see sec. 
8.8952. 

8.199  Other matters (cont'd) 
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8.1991  No need for separate jury on 
issues of guilt and 
responsibility 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 39, sec. 4.13. 

8.1992  Waiver of right to jury trial 

 For cases dealing with this subject, see sec. 26.3. 

8.1993  Requirement of juror 
unanimity 

 For cases dealing with this subject, see sec. 8.681. 

8.1994  Jury nullification: power of 
jury to acquit even when 
evidence found sufficient to 
convict 

 For cases dealing with this subject, see sec. 26.47. 

8.1995  Right to jury untainted by 
effects of prejudicial pretrial 
publicity 

 For cases dealing with this subject, see sec. 30.2. 

8.1996  When juror's "manifest bias" 
discovered during trial and 
defendant moves for mistrial 
because there was no alternate 
juror, defendant does not waive 
complaint about juror or about 
court's denial of mistrial by 
agreeing to trial by jury of 
eleven 

 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 
(Ct. App. 1998): 1998 Term, p. 8-5, sec. 8.14222. 

8.1997  Trial by jury that included 
juror who was hearing 
impaired 

 For cases dealing with this subject, see sec. 
22.587. 

8.1998  Trial by jury that included 
juror who was asleep during 
testimony 

 For cases dealing with this subject, see sec. 
22.5892. 

8.2  Opening Instructions And Statements 

8.21  Opening Instructions 

8.211  In general 

8.212  Informing jury of both pleas in 
bifurcated trial 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 39, sec. 4.211. 

8.213  Giving preliminary instructions to 
entire pool of potential jurors 
before voir dire 

 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 
663 N.W.2d 292, at ¶2-5. 

8.22  Opening Statements 

8.221  Prosecutor's 

8.2211  Comment on defendant's 
failure to make opening 
statement at outset of trial 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 40, sec. 4.22. 

8.2212  Calling defendant "classic child 
molester" 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 8-5, sec. 8.431. 

8.2213  Comment on defendant's 
invocation of constitutional 
rights 

 For cases dealing with this subject, see sec. 8.42. 

8.2214  Commenting on defendant's 
race, religion, or cultural 
upbringing 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶19-28. 

8.2215  Appeal to racial prejudice or 
stereotyping 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶19-28. 
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8.2216  Description of anticipated 
testimony of witness who then 
does not testify 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶45-46. 

8.222  Defendant's 

8.2221  Right to reserve opening 
statements until close of state's 
case 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 40, sec. 4.22. 

8.2222  Propriety of stating alternative 
theory of case and then failing 
to produce evidence to support 
that theory of case at 
evidentiary portion of trial 

8.22221  In general 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶63-68. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶23. 

8.22222  When evidentiary 
foundation for alternative 
theory would require 
defendant's testimony 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶63-68. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶23. 

8.22223  Devastating effect of 
failing to produce evidence 
to support opening 
statement 

 For cases dealing with this subject, see sec. 8.226. 

8.2223  Must defense counsel forego 
opening statement that would 
state defendant's version of 
facts when he or she is not 
positive defendant will testify? 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶23. 

8.223  Attorney's remarks are not 
evidence 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶15. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 20-8, sec. 20.8211. 

 For cases dealing with this subject, see sec. 8.468. 

8.224  Admissibility of attorney's opening 
statement in earlier proceeding at 
trial of later proceeding as 
admission of attorney's client 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

8.225  Giving opening statements to 
entire pool of potential jurors 
before voir dire 

 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 
663 N.W.2d 292, at ¶2-5. 

8.226  Failure to deliver on what was 
promised in opening statement can 
be devastating 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶15. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶67. 

8.227  Curing error in opening statement 
with jury instruction 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶46. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶14. 

8.228  Attorneys should not allude to 
matter that will not be supported 
by admissible evidence 
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 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶63. 

8.229  Other matters 

8.2291  Attorney must have good faith 
basis for what he says in 
opening statement 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶15. 

8.3  Production And Examination Of Witnesses 

8.31  Constitutional Rights Relating To 
Production And Examination Of 
Witnesses 

8.311  Right to present witnesses 

 For cases dealing with this subject, see chapter 
28. 

8.312  Right to testify in own behalf 

 For cases dealing with this subject, see sec. 30.6. 

8.313  Right to confrontation 

 For cases dealing with this subject, see chapter 
27. 

8.314  Right to compulsory process 

 For cases dealing with this subject, see sec. 30.8. 

8.32  Securing Witness's Attendance 

8.321  By subpoena 

8.3211  Service of subpoena 

 For cases dealing with this subject, see sec. 
20.3211. 

8.3212  Quashing or modifying 
subpoena 

8.32121  In general 

 For cases dealing with this subject, see sec. 
20.32121. 

8.32122  Quashing subpoena for 
district attorney 

 For cases dealing with this subject, see sec. 
20.32122. 

8.3213  Subpoena duces tecum 

 For cases dealing with this subject, see sec. 
20.8861. 

8.322  By material witness warrant 

8.3221  In general 

 For cases dealing with this subject, see sec. 
20.3221. 

8.3222  Authority to issue material 
witness warrant in John Doe 
Proceeding 

 For cases dealing with this subject, see sec. 
20.3222. 

8.3223  Need for probable cause to 
believe it is impracticable to 
secure presence by subpoena 
before issuing material witness 
arrest warrant 

 For cases dealing with this subject, see sec. 
20.3223. 

8.323  By extradition 

 For cases dealing with this subject, see sec. 
6.2593. 

8.33  Sequestration Of Witnesses 

 For cases dealing with this subject, see sec. 20.33. 

8.34  Prerequisites To Permitting Witness To 
Testify 

8.341  Competency 

8.3411  In general 

 For cases dealing with this subject, see sec. 
20.3411. 

8.3412  Of juror 

8.34121  At trial 

 For cases dealing with this subject, see sec. 
20.34121. 
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8.34122  Inquiry into validity of 
verdict 

 For cases dealing with this subject, see sec. 
20.34122. 

8.3413  Of judge 

 For cases dealing with this subject, see 20.3413. 

8.3414  Of attorney for party 

 For cases dealing with this subject, see sec. 
20.373. 

8.3415  Of young child 

 For cases dealing with this subject, see sec. 
20.3415. 

8.3416  Objection to witness's 
competency 

 For cases dealing with this subject, see sec. 
20.3416. 

8.3417  Voir dire examination of 
witness regarding competency 

 For cases dealing with this subject, see sec. 
20.3417. 

8.342  Requirement of personal 
knowledge of matter testified to 

 For cases dealing with this subject, see sec. 
20.342. 

8.343  Oath or affirmation 

8.3431  In general 

 For cases dealing with this subject, see sec. 
20.3431. 

8.3432  Authority of clerk to 
administer oath to witness 

 For cases dealing with this subject, see sec. 
20.3432. 

8.3433  In case of young child 

 For cases dealing with this subject, see sec. 
20.3433. 

8.344  Ability to give meaningful 
testimony 

 For cases dealing with this subject, see sec. 
20.344. 

8.345  Requiring psychiatric or 
psychological examination of 
witness 

 For cases dealing with this subject, see 20.345. 

8.35  Duty Of Witness To Testify 

8.351  In general 

 For cases dealing with this subject, see sec. 
20.351. 

8.352  Invocation of fifth amendment 
privilege 

8.3521  Assertion of privilege 

 For cases dealing with this subject, see sec. 24.2. 

8.3522  Supplanting privilege by grant 
of immunity 

 For cases dealing generally with this subject, see 
sec. 24.7. 

 For cases dealing with a defendant's right to 
have immunity granted to defense witness to 
obtain witness's testimony, see sec. 28.212. 

8.3523  Striking testimony of witness 
who invokes fifth amendment 
privilege 

 For cases dealing with this subject, see sec. 
20.3523. 

8.353  Privileges 

 For cases dealing with this subject, see chapter 
17. 

8.354  Protecting child witness and victim 
of sensitive crime from 
unnecessary distress 

 For cases dealing with this subject, see sec. 
20.383. 
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8.355  Refusal of witness to answer 
because of fear 

 For cases dealing with this subject, see sec. 
20.355. 

8.36  Questioning Of Witnesses 

8.361  Leading questions 

 For cases dealing with this subject, see sec. 
20.361. 

8.362  Hypothetical question 

 For cases dealing with this subject, see sec. 
20.362. 

8.363  Asking question without 
establishing factual predicate 

 For cases dealing with this subject, see sec. 
20.363. 

8.364  Improper but unanswered question 

 For cases dealing with this subject, see sec. 
20.364. 

8.365  Refreshing witness's recollection 

8.3651  By prior statement 

 For cases dealing with this subject, see sec. 
20.3651. 

8.3652  By hypnosis 

 For cases dealing with this subject, see sec. 
20.8441. 

8.366  Particular questioners 

8.3661  Trial judge 

 For cases dealing with this subject, see sec. 8.843. 

8.3662  More than one co-counsel 

 For cases dealing with this subject, see sec. 
20.3662. 

8.3663  Juror 

 For cases dealing with this subject, see sec. 
20.368. 

8.367  Curtailing witness's testimony 

8.3671  Cumulative testimony 

 For cases dealing with this subject, see sec. 
20.3671. 

8.368  Questioning of witnesses by jurors 

 For cases dealing with this subject, see sec. 
20.368. 

8.369  Other matters 

8.3691  Cross-examination of witness 

 For cases dealing with this subject, see sec. 16.1. 

8.3692  Refusal of witness to answer 
because of fear 

 For cases dealing with this subject, see sec. 
20.355. 

8.3693  Protecting child victim and 
victim of sensitive crimes from 
unnecessary distress 

 For cases dealing with this subject, see sec. 
20.383. 

8.3694  Examining witness concerning 
prior statement 

 For cases dealing with this subject, see sec. 
20.3694. 

8.3695  Who may impeach witness 

 For cases dealing with this subject, see sec. 
20.3897. 

8.3696  Mode and order of 
interrogation and presentation 

 For cases dealing with this subject, see sec. 
20.3696. 

8.37  Propriety Of Particular Conduct 
Relating To Examination Of Witness 

8.371  Calling witness knowing he will 
invoke the fifth amendment 

 For cases dealing with this subject, see sec. 
20.371. 
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8.372  Asking question without 
establishing factual predicate 

 For cases dealing with this subject, see sec. 
20.363. 

8.373  Attorney for party testifying as 
witness 

 For cases dealing with this subject, see sec. 
20.373. 

 For cases dealing with calling the district 
attorney as a witness, see sec. 20.3892. 

8.374  State's knowing use of false 
testimony 

 For cases dealing with this subject, see sec. 
22.452. 

8.375  Providing inducement for witness 
to testify 

 For cases dealing with this subject, see sec. 
20.375. 

 For cases dealing with the prosecutor's 
providing of an inducement for witness to testify, 
see sec. 22.4531. 

8.376  Calling expert witness knowing he 
cannot recall basis for opinion 

 For cases dealing with this subject, see sec. 
22.455. 

8.377  Bolstering a witness's credibility 
before such credibility is attacked 

 For cases dealing with this subject, see sec. 
20.377. 

8.378  Due process limitations on 
prosecutor's conduct relating to 
examination of witnesses 

 For cases dealing with this subject, see sec. 22.45. 

8.379  Having defense witness testify 
while shackled and/or in jail 
uniform 

 For cases dealing with this subject, see sec. 
22.588. 

8.38  Other Matters 

8.381  Production of witness's statement 

 For cases dealing with this subject, see secs. 
6.825, 6.8361, and 6.842. 

8.382  Attacking or supporting credibility 
of witness 

8.3821  By evidence of character or 
conduct 

 For cases dealing with this subject, see sec. 
20.821. 

8.3822  By evidence of conviction of 
crime 

 For cases dealing with this subject, see sec. 
16.141. 

8.3823  By revealing pretrial agreement 
between prosecution and 
witness regarding witness's 
testimony 

 For cases dealing with this subject, see sec. 
20.3823. 

8.3824  By asking complainant whether 
he/she has commenced action 
for civil damages against 
defendant as a result of 
criminal conduct 

 For cases dealing with this subject, see sec. 
20.3824. 

8.383  Protecting child victims and victims 
of sensitive crimes from 
unnecessary distress 

8.3831  By shielding victim from 
defendant's view during 
testimony 

 For cases dealing with this subject, see sec. 
20.3831. 

8.3832  By videotaping victim's 
testimony 

 For cases dealing with this subject, see sec. 
20.3832. 
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8.3833  By limiting cross-examination 
of victim 

8.38331  In general 

 For cases dealing with this subject, see sec. 
20.38331. 

8.38332  Questioning regarding 
victim's prior sexual 
conduct 

 For cases dealing with this subject, see sec. 
20.38332. 

8.3834  By allowing child-victim-
witness to testify at trial 
outside of defendant's presence 
by one-way closed circuit 
television 

 For cases dealing with this subject, see sec. 
20.3834. 

8.384  Rebuttal witnesses 

 For cases dealing with this subject, see sec. 
20.3871. 

8.385  Impeachment of witness (by 
extrinsic evidence) 

8.3851  In general 

 For cases dealing with this subject, see sec. 16.2. 

8.3852  Who may impeach 

 For cases dealing with this subject, see sec. 
20.3897. 

8.386  Evidence of character or conduct of 
witness 

8.3861  Opinion and reputation 
evidence of character 

 For cases dealing with this subject, see sec. 
20.8211. 

8.3862  Specific instances of conduct 

 For cases dealing with this subject, see sec. 
20.8212. 

8.387  Prior statements of witness 

8.3871  Admissibility in general 

 For cases dealing with this subject, see sec. 
20.3861. 

8.3872  Examining witness concerning 
prior statement 

 For cases dealing with this subject, see sec. 
20.3694. 

8.3873  Extrinsic evidence of prior 
inconsistent statement of 
witness 

 For cases dealing with this subject, see sec. 
16.291. 

8.3874  Refreshing witness's 
recollection through prior 
statement 

 For cases dealing with this subject, see sec. 
20.3651. 

8.3875  Production of prior statement 

 For cases dealing with this subject, see secs. 
6.825, 6.836, 6.842, and 20.3865. 

8.388  Other matters 

8.3881  Refreshing witness's 
recollection by hypnosis 

 For cases dealing with this subject, see sec. 
20.8441. 

8.3882  Immunity of witnesses from 
damages action based on their 
testimony 

 For cases dealing with this subject, see sec. 47.65. 

8.3883  Admissibility of evidence of 
religious beliefs or opinions of 
witness 

 For cases dealing with this subject, see sec. 
20.3883. 

8.3884  Recalling witness 

 For cases dealing with this subject, see sec. 
20.3884. 
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8.3885  Alibi testimony 

 For cases dealing with discovery obligations 
relating to alibi testimony, see sec. 6.87. 

8.3886  Granting immunity to defense 
witness 

 For cases dealing with this subject, see sec. 
28.212. 

8.3887  Calling of witness by judge 

 For cases dealing with the questioning of a 
witness by the judge, see sec. 8.843. 

8.3888  Prosecutor's intimidation of 
defense witness by threat of 
criminal prosecution 

 For cases dealing with this subject, see sec. 
22.45342. 

8.3889  Striking testimony of witness 
who invokes fifth amendment 
privilege 

 For cases dealing with this subject, see sec. 
20.3523. 

8.389  Other matters (cont'd) 

8.3891  Defense counsel's advice to 
state witness regarding 
possible charges against 
witness and right to refuse to 
testify unless granted 
immunity 

 For cases dealing with this subject, see sec. 
20.3891. 

8.3892  Calling district attorney as 
witness 

 For cases dealing with this subject, see sec. 
20.3892. 

 For cases dealing generally with calling an 
attorney for a party as a witness, see sec. 20.373. 

8.3893  Testifying defendant has no 
right to consult with attorney 
during brief break in testimony 

 For cases dealing with this subject, see sec. 
20.3893. 

8.3894  Propriety of prosecution 
eliciting from its witness 
nature of pretrial agreement 
under which witness testified 
and what would happen to 
witness if he lied on the stand 

 For cases dealing with this subject, see sec. 
20.3894. 

8.3895  Conducting in-court lineup for 
identification witnesses 

 For cases dealing with this subject, see sec. 
20.3895. 

8.3896  Conducting in-court voice line-
up for identification witness 

 For cases dealing with this subject, see sec. 
20.3896. 

8.3897  Who may impeach witness 

 For cases dealing with this subject, see sec. 
20.3897. 

8.3898  Motion to dismiss at close of 
state's case 

 For cases dealing with this subject, see sec. 8.823. 

8.3899  Other matters 

8.38991  Reopening testimony after 
party has rested 

 For cases dealing with this subject, see sec. 8.825. 

8.38992  Payment of witness fees to 
state prisoner who testifies 
at federal trial pursuant to 
writ of habeas corpus ad 
testificandum 

 For cases dealing with this subject, see sec. 
20.38992. 

8.38993  Determining credibility of 
witness 

 For cases dealing with this subject, see sec. 
20.38993. 
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8.38994  Permitting witness to 
confer with attorney 

 For cases dealing with this subject, see sec. 
20.38994. 

8.38995  Use of interpreter for 
witness 

 For cases dealing with this subject, see sec. 
8.8972. 

8.38996  Witness's privilege for 
testimony given in judicial 
proceeding 

 For cases dealing with this subject, see sec. 
20.38996. 

8.38997  Witness's immunity from 
damages for testimony 
given in judicial 
proceeding 

 For cases dealing with this subject, see sec. 47.65. 

8.38998  Defense counsel's 
obligations in assessing 
and responding to 
defendant's possible 
perjurious testimony 

 For cases dealing with this subject, see secs. 
8.422, 20.62, and 25.55. 

8.4  Closing Argument 

8.41  Restrictions On Closing Argument In 
General; What May Be Done In Closing 
Argument In General 

8.411  In general 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 8-8, sec. 8.435. 

 State v. Draize, 88 Wis. 2d 445, 276 N.W.2d 784 
(1979): 1978 Term, p. 41, sec. 4.41. 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶41. 

 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶23-26. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶46. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 26-1, sec. 26.41. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 79, sec. 4.41. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 68, sec. 
4.41. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 60, sec. 4.431. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 47, sec. 4.41. 

8.412  Suggestion that jury arrive at 
verdict by considering factors other 
than evidence is impermissible 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶40. 

8.413  What prosecutor may do in closing 
argument in general 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶16. 

8.42  Prosecutorial Comment On 
Defendant's Invocation Of 
Constitutional Rights 

8.421  Right to silence 

8.4211  Pretrial silence in general 

8.42111  In general 
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 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 103, sec. 8.761. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 123, sec. 9.24. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 34, sec. 4.41. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶11. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 8-5, sec. 8.42122. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 60, sec. 4.431. 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 47, sec. 4.42. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 41, sec. 4.42. 

 For cases dealing with the admissibility of 
evidence regarding this period of silence, see sec. 
20.6121. 

8.42112  When defendant does not 
remain silent during police 
interrogation, but rather 
purports to give full 
account of his activities at 
time of crime, state does 
not impermissibly 
comment on defendant's 
invocation of right to 
silence by commenting on 
what defendant did not tell 
interrogating officer 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶1-18. 

8.42113  Defendant's opening door 
to prosecutorial comment 
on silence 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶14-33. 

8.4212  Particular periods of pretrial 
silence 

8.42121  Pre-arrest, pre-Miranda 
silence 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶25. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶34, 36-37, 40, 46, 52. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 100, sec. 5.931. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶12. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 118, sec. 5.932. 

 For cases dealing with the admissibility of 
evidence regarding this period of silence, see sec. 
20.6122. 

8.42122  Pre-arrest, post-Miranda 
silence 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 8-5, 8.42122. 
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 For cases dealing with the admissibility of 
evidence regarding this period of silence, see sec. 
20.6123. 

8.42123  Post-arrest, pre-Miranda 
silence 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶25. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶34, 36-37, 40, 46, 52. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶14-33. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 118, sec. 5.932. 

 For cases dealing with the admissibility of 
evidence regarding this period of silence, see sec. 
20.6124. 

8.42124  Post-arrest, post-Miranda 
silence 

 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, 
p. 119, sec. 5.933. 

 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 
Term, p. 200, sec. 12.7624. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 100, sec. 5.931. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 8-5, sec. 8.42122. 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 20-6, sec. 20.613. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 118, sec. 5.932. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 68, sec. 5.43. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 41, sec. 4.42. 

 For cases dealing with the admissibility of 
evidence regarding this period of silence, see sec. 
20.6125. 

8.4213  Failure to testify at prior trial 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 For cases dealing with the admissibility of 
evidence regarding this period of silence, see sec. 
20.613. 

8.4214  Failure to testify at present trial 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶80-83, 90-94. 

8.42141  In general 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

 United States v. Robinson, 108 S. Ct. 864 (1988): 
1987 Term, p. 8-5, sec. 8.4214. 

 United States v. Hasting, 103 S. Ct. 1974 (1983): 
1982 Term, p. 164, sec. 10.653. 

 Lockett v. Ohio, 98 S. Ct. 2954 (1978): 1977 Term, 
p. 34, sec. 4.42. 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶56, 74-77. 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶24. 
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 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 
(Ct. App. 1996): 1996 Term, p. 8-9, sec. 8.4214. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 8-6, sec. 8.4211. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 80, sec. 4.424. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 84, sec. 4.4222. 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 51, sec. 4.423. 

 For cases dealing with the admissibility of 
evidence regarding this period of silence, see sec. 
20.614. 

8.42142  When defendant 
personally makes opening 
or closing statement 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶75-76. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 8-6, sec. 8.4211. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 84, sec. 4.4222. 

8.42143  When defense counsel 
states in closing argument 
that government denied 
defendant chance to tell his 
side of story 

 United States v. Robinson, 108 S. Ct. 864 (1988): 
1987 Term, p. 8-5, sec. 8.4214. 

8.42144  Instructing the jury on 
drawing no adverse 
inferences from the 
defendant's exercise of his 
right not to testify at his 
trial 

 For cases dealing with this subject, see sec. 
8.5375. 

8.42145  Comment on defense 
counsel's failure to adduce 
evidence to support his or 
her opening statement 
regarding defense version 
of facts is not improper 
comment on defendant's 
failure to testify 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶15, 22. 

8.42146  When comment is fair 
response to defense 
argument 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶21, 24. 

8.4215  Invocation of fifth amendment 
on cross-examination 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 65, sec. 5.471. 

8.4216  Comment on prior silence 
when defendant testifies at 
trial 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 34, sec. 4.41. 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 47, sec. 4.42. 

8.4217  Defendant's opening door to 
prosecutorial comment on 
silence 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶74-77. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

8.4218  Restrictions on prosecutorial 
comment on defendant's 
exercise of right to silence are 
no greater under state 
constitution 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶41. 
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8.4219  Related matters 

8.42191  When reference to 
witness's silence 
constitutes comment on 
defendant's silence 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 60, sec. 4.431. 

8.422  Right to counsel 

8.4221  Retaining or consulting counsel 

 For cases dealing with the introduction of 
evidence about the defendant's retention of or 
consultation with counsel, see sec. 20.622. 

8.4222  Request for counsel during 
interrogation 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 68, sec. 4.4221. 

 For cases dealing with the introduction of 
evidence about the defendant's request for counsel 
during interrogation, see sec. 20.621. 

8.423  Right to be free from unreasonable 
searches and seizures 

 For cases dealing with the introduction of 
evidence of the defendant's invocation of this right, 
see sec. 20.63. 

8.424  Other constitutional rights 

 For cases dealing with the introduction of 
evidence about the defendant's invocation of other 
constitutional rights, see sec. 20.64. 

8.43  Propriety Of Particular Practices In 
Making Closing Argument 

8.431  Discussing legal principles 

8.4311  In general 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 8-7, sec. 8.4312. 

8.4312  Burdens of proof 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 8-7, sec. 8.4312. 

8.4313  Misstating the law 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 48, sec. 4.44. 

8.4314  Misstating the process by 
which judge decides to give 
lesser-included offense 
instruction 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶13. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

8.4315  Prosecutor’s misstatement of 
law (e.g., with respect to 
burden of proof) that is 
obvious slip-of-the-tongue 
provides no grounds for 
reversal in interest of justice 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶37. 

8.432  Reference to facts not supported by 
evidence; assertion of personal 
knowledge of facts 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶28, 31. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶35, 41, 43, 45. 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶37-44. 

 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶23-26. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 
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 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 8-5, sec. 8.431. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 85, sec. 4.433. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 51, sec. 4.431. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 48, sec. 4.45. 

8.433  Commenting on defendant 

8.4331  Defendant's credibility 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 8-8, sec. 8.434. 

8.4332  Defendant's guilt 

 For cases dealing with this subject, see sec. 8.437. 

8.4333  Calling defendant names or 
making other disparaging 
comments to describe him 

8.43331  In general 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 67, sec. 4.431. 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 8-8, sec. 8.432. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 
11.4915. 

8.43332  Calling defendant "chronic 
alcoholic" 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶31, 43. 

8.4334  Arguing that because 
defendant was sexually abused 
as a child, she was more likely 
to have committed sexual 
assaults for which she was 
being prosecuted 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 8-8, sec. 8.435. 

8.4335  Indicating defendant was on 
weekend furlough from prison 
sentence when crime 
committed 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 67, sec. 4.431. 

8.4336  Prosecutor's comment, in case 
where intoxication defense 
raised, that defendant's alcohol 
abuse and hospitalizations 
were factors for judge to 
consider in sentencing 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 68, sec. 4.481. 

8.4337  Defendant's failure to call or 
question witness 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶43-44. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

8.4338  Defendant's demeanor while 
witnesses testified 

 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432. 

8.4339  Other comments on defendant 

8.43391  Defendant's future 
dangerousness 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 8-4, sec. 8.432. 

8.43392  Defendant's prior 
incarceration and victim's 
consequent fear 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

8.43393  Accusing defendant of 
concocting his story 
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 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 
11.4915. 

8.43394  Commenting that 
defendant, who testified in 
his defense, had 
opportunity to hear all 
other witnesses testify and 
to tailor his own testimony 
accordingly 

 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 
Term, p. 8-33, sec. 8.4361. 

8.43395  Defendant's race, religion, 
or cultural upbringing 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶19-28. 

8.43396  Defendant's ability to 
subpoena witnesses 

 For cases dealing with this subject, see sec. 
8.43984. 

8.434  Commenting on witnesses 

8.4341  Credibility of witness 

8.43411  In general 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 8-8, sec. 8.434. 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶15-25. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

8.43412  Vouching for credibility of 
witness 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶26. 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶15-25. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶28. 

 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶26. 

8.43413  Permissibility of saying "I 
believe" that witness was 
credible 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶22. 

8.4342  Witness's failure to come 
forward with statement earlier 

 For cases dealing with this subject, see sec. 
8.4694. 

8.4343  Witness's failure or refusal to 
appear in response to subpoena 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶37-44. 

8.435  Commenting on evidence 

8.4351  In general 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶41. 

8.4352  Reading from article 
introduced into evidence 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 80, sec. 4.481. 

8.4353  Reference to matters on which 
opponent has been precluded 
from presenting evidence 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 51, sec. 4.432. 

8.4354  Reference to matters on which 
prosecution has been precluded 
from introducing evidence, but 
with respect to which 
defendant has introduced 
evidence 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-4, sec. 8.4321. 
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8.4355  Reference to absence of 
evidence regarding particular 
matter when opponent has 
been precluded from 
presenting evidence on that 
matter 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

8.4356  Defense failure to produce 
evidence to support what was 
promised in opening statement 

8.43561  In general 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶15, 22. 

8.43562  When evidence needed to 
support opening statement 
is defendant's testimony 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶15, 22. 

8.436  Commenting on instructions 

8.4361  In general 

8.4362  Misstating process by which 
trial court decides to give 
lesser-included offense 
instruction 

 For cases dealing with this subject, see sec. 
8.4314. 

8.437  Prosecutor's statement of belief in 
defendant's guilt; prosecutor's 
statement of personal opinion that 
defendant is guilty 

 United States v. Young, 105 S. Ct. 1038 (1985): 
1984 Term, p. 85, sec. 4.44. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶35, 43. 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 8-8, sec. 8.434. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶22. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 60, sec. 4.431. 

8.438  Other practices 

8.4381  Reading from transcript 

8.4382  May defense counsel concede 
defendant's guilt on one of the 
counts for which he is being 
tried without defendant's 
consent? 

8.43821  No (court of appeals' 
answer, reversed by 
supreme court) 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31. 

8.43822  Yes (supreme court's 
answer) 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶20-30. 

8.4383  May defense counsel concede 
defendant's guilt in capital (i.e., 
death penalty) case, so as to 
preserve credibility for penalty 
phase? 

8.43831  Yes (United States 
Supreme Court's answer) 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

8.4384  Making "golden rule" 
argument, i.e., asking jurors to 
place themselves in victim's 
shoes 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶23-26. 

8.4385  Commenting on opposing 
counsel 

8.43851  In general 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶24. 
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 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶35, 42-44. 

8.43852  Prosecutor's disparaging 
comments about defense 
counsel and his or her role 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶24. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶35, 38, 42-44. 

8.43853  Defense counsel's 
disparaging comments 
about prosecutor 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶39, 42-44. 

8.4386  Prosecutor's comment on role 
of district attorney (e.g., process 
district attorney uses to make 
charging decisions) 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶24. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶38, 41, 45. 

8.4387  Prosecutor's asking jurors to 
draw inferences from evidence 
that prosecutor knows or 
should know are not true 

 State v. Weiss, 2008 WI App 72, 312 Wis. 2d 382, 
752 N.W.2d 372, at ¶1-17. 

8.4388  Commenting on availability of 
appellate review, thereby 
leading jury to believe that it 
can shift part of its 
responsibility to another body 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶21. 

8.439  Other practices (cont'd) 

8.4391  Exhorting jury to "do its job" 

 United States v. Young, 105 S. Ct. 1038 (1985): 
1984 Term, p. 85, sec. 4.44. 

8.4392  Implying death penalty would 
be only guarantee against 
future criminal act 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 67, sec. 4.431. 

8.4393  Commenting on jurors' right to 
use common knowledge and 
experience 

 For cases dealing generally with the jurors' right 
to use their common knowledge and experience in 
assessing the defendant's guilt, see sec. 19.14. 

8.4394  Suggestion that, if defendant is 
found not guilty on self-
defense grounds, that would be 
equivalent of finding victim 
guilty 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 8-5, sec. 8.434. 

8.4395  No right to argue "jury 
nullification" 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 26-1, sec. 26.41. 

 For cases dealing generally with jury 
nullification, see sec. 26.47. 

8.4396  Appeals to "class prejudice" 
(e.g. defendant's or other 
party's status as welfare 
recipient) 

 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 8-8, sec. 8.433. 

8.4397  Reference to possible penalties; 
advising jury regarding 
sentencing issues, e.g., 
potential punishment for crime 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶24. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461. 

8.4398  Other practices 

8.43981  Presuming to speak for 
trial court 
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 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶13. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

8.43982  Appeal to racial prejudice 
or stereotyping 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶19-28. 

8.43983  Prosecutor's suggesting 
that expert witness was 
vouching for credibility of 
complaining witness or 
was telling jury that crime 
occurred 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶15. 

8.43984  Telling jury that defendant 
has same subpoena powers 
as state, particularly when 
done in response to 
defendant's argument 
about prosecutor's failure 
to call specific witness 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶25-27. 

8.43985  Telling jury that state does 
not have means to compel 
testimony from witness 
who defendant contends 
state should have called 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶25-27. 

8.43986  Telling jury that witness 
who defendant contends 
state should have called 
would have invoked Fifth 
Amendment privilege 
against self-incrimination 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶28. 

8.43987  Prosecutor's appeal to 
"send message to 
community" 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶61. 

8.43988  Prosecutor's appeal to hold 
defendant "accountable" 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶61. 

8.43989  Appeal to sympathy, either 
directly or backhandedly 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶59-61. 

8.4399  Other practices (cont'd) 

8.43991  Telling jury that prosecutor 
was not only one who 
could have inquired about 
particular matter 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 
11.4915. 

8.43992  Telling jury that sexual 
assault cases "don't get a lot 
better than this" 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 
11.4915. 

8.43993  Commenting on opposing 
counsel and his or her 
tactics 

 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 8-3, sec. 8.431. 

8.43994  Discussing respective roles 
of defense counsel and 
prosecutor 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412. 

8.43995  Prosecutor's statement that 
"not guilty" verdicts would 
be "injustice" 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30318�
http://www.wicourts.gov/html/ca/01/01-1934.htm�
http://www.wicourts.gov/html/ca/01/01-0347.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24796�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24796�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24796�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25635�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25635�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25635�
http://www.wicourts.gov/html/ca/97/97-1926.htm�


8-49 

8.43996  Making argument 
regarding defense with 
respect to which there is no 
evidence 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

8.43997  Commenting on matters 
not in evidence 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

8.43998  Defendant's ability to 
subpoena witnesses 

8.44  Preserving Error In Closing Argument 
For Appeal 

8.441  Requirement of objection 

8.4411  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶83. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶29. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶24-
25. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-4, sec. 8.4321. 

 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 8-8, sec. 8.433. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 8-9, sec. 8.441. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 8-5, sec. 8.431. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, pp. 60 and 61, secs. 
4.431 and 4.481. 

8.4412  Review for "plain error" in 
absence of objection 

 United States v. Young, 105 S. Ct. 1038 (1985): 
1984 Term, p. 85, sec. 4.44. 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶40-44, 54. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶29. 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶11-25. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶21-22. 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412. 

8.4413  Review of error affecting 
defendant's substantial right in 
absence of objection 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

8.4414  Review of constitutional error 
in absence of objection 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

8.4415  Granting new trial in interests 
of justice based on error even 
though no objection made 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

8.442  Requirement of motion to strike 
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 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-4, sec. 8.4321. 

8.443  Requirement of motion for mistrial 

8.4431  In general 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 48, sec. 4.461. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 123, sec. 9.24. 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶15. 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶44. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶60. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶28. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶29. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶25. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 67, sec. 4.471. 

8.4432  Review for "plain error" in 
absence of motion for mistrial 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶60. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶29-30. 

8.4433  Motion for mistrial required 
only when trial court has 
sustained objection to 
argument, not when it has 
overruled objection 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶44. 

8.444  Requirement of record of improper 
remarks 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 8-9, sec. 8.442. 

 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 
(Ct. App. 1989): 1988 Term, p. 8-7, sec. 8.441. 

 State v. Perry, 128 Wis. 2d 297, 381 N.W.2d 609 
(Ct. App. 1985): 1985 Term, p. 149, sec. 10.231. 

8.445  Requirement of request for curative 
instruction 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶83. 

8.45  Appellate Review Of Closing 
Argument 

8.451  Standard of review 

8.4511  In general 

 United States v. Robinson, 108 S. Ct. 864 (1988): 
1987 Term, p. 8-6, sec. 8.45. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 8-5, sec. 8.434. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

8.4512  Of decision denying mistrial 
on account of improper 
argument 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶25. 
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8.452  Appellate court's review of 
prosecutorial comment as "plain 
error" 

 For cases dealing with this subject, see sec. 
8.4412. 

8.453  Improper remarks by prosecutor 
are not necessarily prejudicial 
when objection has been promptly 
made and sustained and curative 
instruction has been given 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶14. 

8.454  Criminal conviction is not to be 
lightly overturned on basis of 
prosecutor's comments in closing 
argument standing alone; rather, 
comment must be viewed in 
context of entire trial 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶23. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶39. 

8.46  Other Matters 

8.461  Constitutional right to closing 
argument 

8.4611  In general 

 For cases dealing with this subject, see sec. 
30.981. 

8.4612  No right to argument by 
counsel and by defendant 
personally 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 94, sec. 8.262. 

8.462  Principles of effective closing 
argument 

8.4621  In general 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

8.4622  Focusing on small number of 
key points may be more 
persuasive than shotgun 
approach 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

8.4623  Face up to defects in client's 
case 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

8.4624  Avoid demanding particular 
verdict or suggesting what 
jury's findings must be 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

8.463  "Invited response" or "invited 
error" 

 United States v. Robinson, 108 S. Ct. 864 (1988): 
1987 Term, p. 8-5, sec. 8.4214. 

 United States v. Young, 105 S. Ct. 1038 (1985): 
1984 Term, p. 85, sec. 4.44. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶22. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶61. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461. 

8.464  When prosecutor's closing 
argument denies defendant due 
process or his constitutional right 
to fair trial 

 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 
Term, p. 8-4, sec. 8.441. 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 67, sec. 4.431. 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶24, 40-44. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶43. 
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 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461. 

8.465  Trial court's control over length and 
content of closing argument 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 47, sec. 4.41. 

8.466  Prosecutor's right to fairly respond 
to defense argument 

 United States v. Robinson, 108 S. Ct. 864 (1988): 
1987 Term, p. 8-5, sec. 8.4214. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

8.467  Trial court's duty to intervene sua 
sponte without objection when 
prosecutor makes incorrect 
statement of law and attributes it to 
court 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

8.468  Statements made during closing 
argument are not evidence; 
attorney's argument is not evidence 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶41. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-3, sec. 
36.2211. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 20-8, sec. 20.8211. 

 For cases dealing with this principle in the 
context of opening statements, see sec. 8.223. 

8.469  Other matters 

8.4691  Admission of attorney's 
statement in closing argument 
at prior proceeding in later 
proceeding as admission of 
attorney's client 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

8.4692  Arguments of counsel cannot 
substitute for instruction by 
court 

 For cases dealing with this subject, see sec. 
8.5192. 

8.4693  Opinions expressed during 
closing argument are not 
evidence; attorney's opinion is 
not evidence 

 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶9. 

8.4694  Prosecutional comment on 
witness's failure to come 
forward with story earlier 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 61, sec. 4.481. 

8.4695  Curing error in closing 
argument with jury instruction 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶14. 

8.4696  Arguments of counsel 
generally carry less weight 
with juries than do instruction 
from court; juries generally 
view closing arguments as 
statements of advocates rather 
than definite and binding 
statements of law 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

8.5  Instructions 

8.51  General Principles Governing Giving 
Of Instructions 
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8.511  In general 

 Carter v. Kentucky, 101 S. Ct. 1112 (1981): 1980 
Term, p. 52, sec. 4.51. 

 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 
Term, p. 52, sec. 4.51. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶9. 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶23, 28. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶9. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶29. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 
(1996): 1995 Term, p. 36-1, sec. 36.1313. 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-4, sec. 32.2212. 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 8-8, sec. 8.51. 

 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 
(1990): 1989 Term, p. 32-2, sec. 32.2211. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 8-6, sec. 8.511. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 81, sec. 4.51. 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 195, sec. 12.942. 

 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 
(1982): 1981 Term, p. 62, sec. 4.51. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 160, sec. 12.521. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 62, sec. 4.51. 

 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 
(1981): 1981 Term, p. 62, sec. 4.51. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 52, sec. 4.51. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 51, sec. 4.536. 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 48, sec. 4.51. 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 41, sec. 4.51. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 41, sec. 4.51. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 41, sec. 4.51. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 41, sec. 4.51. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶14. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶6. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶8. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶6. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶8. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶8. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶26. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶9. 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶12. 
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 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶16. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶7. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶30. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶23. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶8. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶17. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶8. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶18-19. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶17. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Schuman, 226 Wis. 2d 398, 595 N.W.2d 86 
(Ct. App. 1999): 1998 Term, p. 5-1, sec. 5.241. 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 
40.3322. 

 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 
(Ct. App. 1996): 1996 Term, p. 33-4, sec. 33.3221. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 8-8, sec. 8.5341. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 40-1, sec. 40.215. 

 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 
(Ct. App. 1994): 1994 Term, p. 8-7, sec. 8.5372. 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 11-11, sec. 11.72. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 8-10, sec. 8.552 and 
p. 32-1, sec. 32.1142. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24. 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 8-9, sec. 8.51. 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 8-9, sec. 8.51. 
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 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 8-10, sec. 8.531. 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 8-10, sec. 8.531. 

 State v. Ostensen, 150 Wis. 2d 656, 442 N.W.2d 
501 (Ct. App. 1989): 1988 Term, p. 8-7, sec. 8.51. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-7, sec. 8.51. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 8-6, sec. 8.511. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 8-6, sec. 8.511. 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 81, sec. 4.51. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 81, sec. 4.51. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 81, sec. 4.51. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 81, sec. 4.51. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.514. 

 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 
411 (Ct. App. 1985): 1985 Term, p. 68, sec. 4.51. 

 State v. Waalen, 125 Wis. 2d 272, 371 N.W.2d 401 
(Ct. App. 1985): 1985 Term, p. 68, sec. 4.51. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 90, sec. 4.51. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 90, sec. 4.51. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 90, sec. 4.51. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 68, sec. 
4.51. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 52, sec. 4.51. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 52, sec. 4.51. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 48, sec. 4.51. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 42, sec. 4.51. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 41, sec. 4.51. 

8.512  Defense requested instruction that 
is supported by evidence should 
not be denied because it is 
inconsistent with defendant's 
testimony 

 Mathews v. United States, 108 S. Ct. 883 (1988): 
1987 Term, p. 40-2, sec. 40.422. 

8.513  In determining whether defense-
requested instruction should be 
given, court must view the 
evidence in the most favorable 
light it will reasonably admit from 
the standpoint of the accused 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶23. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶19. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Schuman, 226 Wis. 2d 398, 595 N.W.2d 86 
(Ct. App. 1999): 1998 Term, p. 5-1, sec. 5.241. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21. 

8.514  Procedure for instructions in 
criminal cases is same as that 
provided in civil actions 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 8-12, sec. 8.573. 
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8.515  When case submitted on 
stipulation of facts, appellate court 
does not apply general rule that 
gives trial court discretion to 
determine what instructions the 
evidence reasonably requires 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

8.516  Jury should not be required to 
guess at meaning of technical 
words 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 8-10, sec. 8.512. 

8.517  If instructions given adequately 
cover law, appellate court will not 
find error in failing to give other 
instructions even though, if given, 
they, too, would not be erroneous 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶7. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

8.518  Reinstructing jury after it retires to 
deliberate 

8.5181  In general 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶29. 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶13. 

8.5182  Reinstructing as to all or any 
part of instructions previously 
given 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶13. 

8.5183  Providing supplementary 
instructions 

8.51831  In general 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶11-25. 

8.51832  Instructing on lesser-
included offense not 
previously submitted 

 For cases dealing with this subject, see sec. 
31.3898. 

8.51833  Instructing on jury's 
inability to agree 

 For cases dealing with this subject, see sec. 8.673. 

8.5184  Court's reinstruction in 
response to jurors' question 
raised during deliberations 

 For cases dealing with this subject, see sec. 8.634. 

8.519  Other matters 

8.5191  Effect of jury instructions on 
verdict 

8.51911  Validity of jury's verdict 
depends on completeness 
of instructions 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶40. 

8.51912  Validity of jury's verdict is 
affected by correctness of 
instructions 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶15. 

8.5192  Arguments of counsel cannot 
substitute for instruction by 
court 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶41. 

8.5193  Defense requested instruction 
should be given if there is any 
foundation in evidence for it, 
even though evidence 
supporting it may be weak, 
insufficient, inconsistent, or of 
doubtful credibility 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶23. 
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8.5194  Rules regarding jury 
instructions in civil actions 
apply to criminal actions 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶13. 

8.5195  Proper instruction is crucial 
component of fact-finding 
process 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶40. 

8.5196  Simply because fact may be 
undisputed does not mean that 
party is entitled to have jury 
instructed on that fact; 
stipulation by parties to that 
fact is required 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶25, 28. 

8.5197  Error in instructions warrants 
reversal only if error probably, 
and not merely possibly, 
misled jury 

 For cases dealing with this subject, see sec. 
8.57197. 

8.5198  Choice among requested 
instructions that correctly state 
law is matter of trial court 
discretion 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶23. 

8.5199  Purpose of jury instructions 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶26. 

8.52  Instructions On Offenses Other Than 
Charged Offense 

8.521  General principles 

8.5211  As a general rule, only 
instructions on lesser-included 
offenses permitted 

 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-2, sec. 31.311. 

 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 
Term, p. 9-24, sec. 9.5612. 

 Schmuck v. United States, 109 S. Ct. 1443 (1989): 
1988 Term, p. 8-7, sec. 8.5211. 

 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 
484 (1986): 1986 Term, p. 81, sec. 4.5211. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 52, sec. 4.521. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 34, sec. 4.511. 

 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 
(1978): 1977 Term, p. 34, sec. 4.511. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 68, sec. 4.5211. 

8.5212  But there may be rare occasions 
where instruction on 
uncharged offense may be 
appropriate, not as potential 
subject of conviction, but to 
explain nature of charged 
offense 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶13-15. 

8.5213  Analysis to be employed to 
determine whether instruction 
on lesser offense required 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 81, sec. 4.5212. 

 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 
484 (1986): 1986 Term, p. 81, sec. 4.5212. 

 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 
584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 
33.12112. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 
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 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 
(Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 69, sec. 4.5212. 

8.522  Determining what constitutes 
lesser-included offense 

 For cases dealing with this subject, see sec. 31.31. 

8.523  Determining when evidence 
requires lesser-included offense 
instruction 

 For cases dealing with this subject, see sec. 31.33. 

8.524  Instructing jury on how to consider 
lesser-included offenses 

 For cases dealing with this subject, see sec. 31.34. 

8.525  When instruction on lesser-
included offense constitutionally 
required 

 For cases dealing with this subject, see sec. 31.35. 

8.526  Effect of failure to give lesser-
included offense instruction when 
required 

 For cases dealing with this subject, see sec. 31.36. 

8.527  Trial court's sua sponte offer to 
give, or giving of, lesser-included 
offense instructions 

8.5271  Propriety of sua sponte offer 

 For cases dealing with this subject, see sec. 
31.371. 

8.5272  Necessity of sua sponte offer 

 For cases dealing with this subject, see sec. 
31.372. 

8.528  Other matters relating to 
instructing on lesser-included 
offenses 

8.5281  Lesser-included offense 
instruction must be given if 
warranted by evidence even 
though conviction of offense 
barred by statute of limitations 

 For cases dealing with this subject, see secs. 
12.342 and 12.371. 

8.5282  Allocation between counsel 
and defendant of right to make 
decision whether to request 
lesser-included offense 
instruction 

 For cases dealing with this subject, see sec. 
25.5833. 

8.5283  Right of appellate court, upon 
finding evidence insufficient to 
support conviction, to order 
entry of judgment of conviction 
for lesser-included offense 

 For cases dealing with this subject, see sec. 
19.577. 

8.529  Appellate review of failure to give 
lesser-included offense instruction 

 For cases dealing with this subject, see sec. 31.39. 

8.53  Instructions On Particular Matters 

8.531  On particular presumptions and 
inferences 

8.5311  Presumption that one intends 
the natural and probable 
consequences of his acts 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 119, sec. 5.914. 

 Connecticut v. Johnson, 103 S. Ct. 969 (1983): 1982 
Term, p. 162, sec. 10.632. 

 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 
Term, p. 43, sec. 4.533. 

 United States v. United States Gypsum Co., 98 S. 
Ct. 2864 (1978): 1977 Term, p. 35, sec. 4.521. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 71, sec. 4.5311. 
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 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 70, sec. 4.5311. 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 53, sec. 4.533. 

 Steele v. State, 97 Wis. 2d 72, 294 N.W.2d 2 (1980): 
1979 Term, p. 50, sec. 4.531. 

 Adams v. State, 95 Wis. 2d 529, 290 N.W.2d 872 
(1980): 1979 Term, p. 49, sec. 4.531. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 50, sec. 4.531. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 43, sec. 4.533. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 50, sec. 5.751. 

 State v. Waste Management of Wisconsin, Inc., 81 
Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 
35, sec. 4.521. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 63, sec. 4.5313. 

 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 
(Ct. App. 1979): 1979 Term, p. 50, sec. 4.531. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 49, sec. 4.531. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 43, sec. 4.533. 

 For cases dealing generally with this 
presumption, see sec. 20.2511. 

8.5312  Presumption that one who 
assaults another with a 
dangerous weapon, likely to 
kill, intended to kill 

 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 
47-2, sec. 47.222. 

 For cases dealing generally with this 
presumption, see sec. 20.2512. 

8.5313  Inference to be drawn from 
possession of recently stolen 
goods 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 164, sec. 12.532. 

 For cases dealing generally with this 
presumption, see sec. 20.255. 

8.5314  Inference to be drawn from 
failure to call witness 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 44, sec. 4.5362. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 70, sec. 
4.5312. 

8.5315  Inference to be drawn from 
defendant's refusal to answer 
relevant questions on cross-
examination 

 For cases dealing with this subject, see sec. 
8.5389. 

8.5316  Presumption of intoxication 
from blood alcohol content 

8.53161  In general 

 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 
(1981): 1981 Term, p. 88, sec. 5.914. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 36, sec. 4.524. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623. 

 For cases dealing generally with this 
presumption, see sec. 20.253. 

8.53162  Statutory provision making 
particular alcohol 
concentration prima facie 
evidence of intoxication 
applies, and may be 
instructed on, when blood, 
breath, or urine sample 
was taken more than three 
hours after event and 
expert testimony 
establishes blood-alcohol 
concentration at time of 
event based on blood-
alcohol concentration in 
sample 
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 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶14-18. 

8.5317  Inference to be drawn from 
defendant's flight 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 44, sec. 4.5393. 

 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 
(Ct. App. 1984): 1984 Term, p. 97, sec. 5.1421. 

 For cases dealing generally with instructing the 
jury on the defendant's flight, see sec. 8.53842. 

 For cases dealing generally with this 
presumption, see sec. 20.2561. 

8.5318  Other presumptions and 
inferences 

8.53181  Presumption that one was 
negligent from fact that he 
was exceeding legal speed 
limit 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 88, sec. 4.5424. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶14-18. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶15-19. 

8.53182  Prima facie evidence of 
intent 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 114, sec. 11.514. 

8.53183  Inference of possession 
from presence of firearm in 
auto occupied by 
defendant 

 County Court of Ulster County v. Allen, 99 S. Ct. 
2213 (1979): 1978 Term, p. 45, sec. 4.5444. 

8.53184  Presumption that failure to 
pay child support when 
ordered to do so is 
intentional 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121. 

8.53185  Presumption of knowledge 
of alteration or removal of 
manufacturer's 
identification number, and 
of an intent to prevent 
identification of property, 
from possession of two or 
more similar items of 
personal property with 
number altered or removed 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

8.53186  Presumption of 
embezzlement from failure 
to return rented vehicle 
within five days of 
expiration of rental 
agreement 

 Carella v. California, 109 S. Ct. 2419 (1989): 1988 
Term, p. 20-1, sec. 20.24. 

8.53187  Presumption of intent to 
commit theft by fraud from 
failure to return rented 
property within twenty 
days of demand 

 Carella v. California, 109 S. Ct. 2419 (1989): 1988 
Term, p. 20-1, sec. 20.24. 

8.53188  Presumption that use of 
state resources to promote 
candidate in political 
campaign or to raise money 
for candidate provides 
candidate with dishonest 
advantage 

 For cases dealing with this subject, see sec. 
35.23352. 

8.53189  Presumption that state 
employee who uses, or 
directs use, of state 
resources for political 
campaigns exercises 
discretionary power in 
manner inconsistent with 
duties of employment 

 For cases dealing with this subject, see sec. 
35.23353. 
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8.5319  Related matters 

8.53191  Instruction on presumption 
that improperly shifts 
burden of proof is subject 
to harmless error analysis 

 For cases dealing with this subject, see sec. 20.28. 

8.532  On credibility of particular 
witnesses 

8.5321  Accomplice 

 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 
(1980): 1979 Term, p. 51, sec. 4.534. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 8-7, sec. 8.5321. 

8.5322  One granted immunity 

 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 
(1980): 1979 Term, p. 51, sec. 4.535. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

8.5323  Narcotics addict 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 51, sec. 4.536. 

8.5324  Defendant 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 36, sec. 4.522. 

 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 
467 (1978): 1977 Term, p. 36, sec. 4.522. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322. 

8.5325  One convicted of crime 

8.5326  Law enforcement officer 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 83, sec. 4.5321. 

8.5327  Eyewitness 

 For cases dealing with this subject, see sec. 
8.5331. 

8.5328  Police informant 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

8.533  On credibility of particular types of 
testimony 

8.5331  Eyewitness identification 
testimony 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 8-10, sec. 8.5321. 

 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 
(1979): 1979 Term, p. 50, sec. 4.532. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 42, sec. 4.532. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 36, sec. 4.525. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-3, sec. 18.512. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 92, sec. 4.5331. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 92, sec. 4.5331. 

8.5332  Expert testimony 

 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 
(1979): 1978 Term, p. 44, sec. 4.538. 

8.534  On theory of defense 

8.5341  In general 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 51, sec. 4.537. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶44, 113. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 
(1987): 1987 Term, p. 11-3, sec. 11.371. 
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 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 
(1983): 1982 Term, p. 71, sec. 4.534. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 42, sec. 4.531. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶14-17. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶8. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶23. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶18. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 
40.3322. 

 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 
(Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 8-8, sec. 8.5341. 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 8-10, sec. 8.531. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 8-10, sec. 8.531. 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 8-10, sec. 8.531. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 26-2, sec. 26.411. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.223. 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 83, sec. 4.534. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 92, sec. 4.5331. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 93, sec. 4.534. 

 State v. Bernal, 111 Wis. 2d 280, 330 N.W.2d 219 
(Ct. App. 1983): 1982 Term, p. 71, sec. 4.534. 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 63, sec. 4.532. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 53, sec. 4.531. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 51, sec. 4.537. 

 For cases dealing with the defendant's due 
process right to have jury consider his defense, see 
sec. 22.572. 

 For cases dealing generally with instructions on 
defenses, see sec. 40.15. 

 For cases dealing with instructions on particular 
defenses, see that defense in chapter 40. 

8.5342  On defense of accident 

 For cases dealing with this subject, see sec. 
8.5395. 

8.5343  On defense of advice of 
counsel 

 For cases dealing with this subject, see sec. 
8.53993. 

8.535  On matters related to state's burden 
of proof 

8.5351  Presumption of innocence 

 Delo v. Lashley, 113 S. Ct. 1222 (1993): 1992 Term, 
p. 9-22, sec. 9.56. 

 Kentucky v. Whorton, 99 S. Ct. 2088 (1979): 1978 
Term, p. 44, sec. 4.5372. 

 Taylor v. Kentucky, 98 S. Ct. 1930 (1978): 1977 
Term, p. 37, sec. 4.529. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352. 

 For cases dealing generally with the 
presumption of innocence, see sec. 30.94. 
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8.5352  Requirement of proof beyond a 
reasonable doubt 

 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 
Term, p. 8-4, sec. 8.5351. 

 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 
Term, p. 30-1, sec. 30.352. 

 Cage v. Louisiana, 111 S. Ct. 328 (1990): 1990 
Term, p. 8-9, sec. 8.5311. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 8-7, sec. 8.5351. 

 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 
(1986): 1986 Term, p. 249, sec. 12.9311. 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 210, sec. 12.1261. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371. 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 93, sec. 4.5351. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352. 

 For cases dealing generally with the requirement 
of proof beyond a reasonable doubt, see sec. 30.3. 

 For cases dealing with whether a 
constitutionally deficient reasonable doubt 
instruction can be harmless error, see sec. 30.352. 

8.5353  Fact that defendant is not 
required to prove innocence 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 44, sec. 4.5371. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

8.5354  Sufficiency of circumstantial 
evidence 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 8-11, sec. 8.5341. 

8.536  On matters covered elsewhere in 
this book 

8.5361  Particular crimes and defenses 

 For cases dealing with instructions on a 
particular crime or defense, see that crime or 
defense in chapters 32 to 40. 

8.5362  Party to a crime 

 For cases dealing with this subject, see sec. 31.26. 

8.5363  Jurors' inability to agree 

 For cases dealing with this subject, see sec. 8.673. 

8.5364  On necessity of juror 
unanimity 

 For cases dealing with this subject, see sec. 8.545. 

8.5365  Other-crimes evidence 

 For cases dealing with this subject, see sec. 14.33. 

8.5366  Offense charged 

 For cases dealing with this subject, see sec. 8.542. 

8.5367  Defendant's self-interest 

 For cases dealing with this subject, see sec. 
8.5324. 

8.5368  Consequences of NGI verdict 

 For cases dealing with this subject, see sec. 8.753. 

8.5369  Other matters 

8.53691  Prohibition on instructing 
jury it may draw negative 
inference from defendant's 
failure to testify 

 For cases dealing with this subject, see sec. 
24.522. 

8.53692  Rule that contributory 
negligence of victim is no 
defense 

 For cases dealing with this subject, see sec. 
31.712. 

8.53693  On matters arising in ch. 
980 (sexual predator) 
commitment proceeding 
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 For cases dealing with this subject, see sec. 
10.737. 

8.537  On other matters 

8.5371  Circumstantial evidence 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 8-11, sec. 8.5341. 

 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 
(1979): 1979 Term, p. 50, sec. 4.533. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶14. 

8.5372  Falsus in uno 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 36, sec. 4.526. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶39-43. 

 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 
(Ct. App. 1994): 1994 Term, p. 8-7, sec. 8.5372. 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 8-8, sec. 8.535. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 84, sec. 4.5373. 

8.5373  Alibi 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 37, sec. 4.527. 

8.5374  On consequence of verdict in 
general 

 Shannon v. United States, 114 S. Ct. 2419 (1994): 
1993 Term, p. 8-6, sec. 8.5364. 

8.5375  Drawing no adverse inference 
from defendant's failure to 
testify 

8.53751  Failure to give instruction 
on this matter when 
requested is error 

 James v. Kentucky, 104 S. Ct. 1830 (1984): 1983 
Term, p. 94, sec. 4.5372. 

 Carter v. Kentucky, 101 S. Ct. 1112 (1981): 1980 
Term, p. 53, sec. 4.534. 

 For cases dealing with the applicability of the 
harmless error rule to the failure to give a 
requested instruction on drawing no adverse 
inference from the defendant's failure to testify, see 
sec. 11.7336. 

8.53752  Giving instruction on this 
matter over defendant's 
objection is not error 

 Lakeside v. Oregon, 98 S. Ct. 1091 (1978): 1977 
Term, p. 36, sec. 4.523. 

8.53753  Trial counsel not 
ineffective for failure to 
request this instruction 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 
25.2581. 

8.53754  Prohibition on instructing 
jury it may draw negative 
inference from defendant's 
failure to testify 

 For cases dealing with this subject, see sec. 
24.522. 

8.5376  On consideration of prior 
sexual conduct between victim 
and defendant in sexual assault 
prosecution to determine 
whether victim consented to 
alleged sexual intercourse or 
contact 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

8.5377  Prior inconsistent statement of 
complaining witness 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 53, sec. 4.532. 

8.5378  Use of evidence of one crime 
being tried to prove another 
crime being tried in 
prosecution for multiple 
offenses 
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 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 54, sec. 4.535. 

8.5379  On "pedagogical device" 
summarizing and organizing 
evidence (e.g., chart 
summarizing witnesses' 
testimony prepared as 
witnesses testified) used 
during course of trial 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

8.538  On other matters (cont'd) 

8.5381  Missing witness 

8.5382  Confessions and admissions 
against interest 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 72, sec. 4.5372. 

8.5383  Acceptance of stipulated fact as 
conclusively proven 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 93, sec. 4.5371. 

8.5384  Defendant's conduct or 
whereabouts after crime 
committed or defendant 
accused of crime 

8.53841  In general 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶3. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 8-11, sec. 8.534. 

8.53842  Flight 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶1, 18-27. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 8-11, sec. 8.534. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 11-6, sec. 11.341. 

 For cases dealing with the inferences that may 
be drawn from the defendant's flight, see sec. 
8.5317. 

8.5385  That defense witness was 
unavailable because of 
incompetency 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 87, sec. 4.5372. 

8.5386  Instruction to juror concerned 
about business commitment 
that obligation as juror comes 
first 

 For cases dealing with this subject, see sec. 
8.6991. 

8.5387  Inconsistent testimony 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 83, sec. 4.5321. 

8.5388  Right of jury to ignore statute 
under which defendant is 
prosecuted 

 For cases dealing with this subject, see sec. 
8.6992. 

8.5389  Defendant's invocation of fifth 
amendment privilege on cross-
examination 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 65, sec. 5.471. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 43, sec. 4.5361. 

8.539  On other matters (cont'd) 

8.5391  Prima facie evidence of intent 

 For cases dealing with this subject, see sec. 
8.53182. 

8.5392  Multiple conspiracies 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 43, sec. 4.535. 
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8.5393  Drawing no adverse inference 
from fact that child is screened 
from defendant while 
testifying 

 State v. Thomas, 150 Wis. 2d 374, 442 N.W.2d 10 
(1989): 1988 Term, p. 27-4, sec. 27.42. 

8.5394  Time of offense 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 8-7, sec. 8.532. 

8.5395  Defense of accident 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶26-27. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.257. 

8.5396  Drawing no adverse inference 
from fact that child is screened 
from defendant while 
testifying 

 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 
(1988): 1987 Term, p. 27-10, sec. 27.42. 

8.5397  On jurors' right to use common 
knowledge and experience 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶15. 

 For cases dealing generally with the jurors' right 
to use their common knowledge and experience in 
assessing the defendant's guilt, see sec. 19.14. 

8.5398  On jury nullification 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 26-1, sec. 26.41. 

 For cases dealing generally with jury 
nullification, see sec. 26.47. 

 For cases dealing with jury's right to ignore 
statute under which defendant is prosecuted, see 
sec. 8.6992. 

8.5399  Other matters 

8.53991  On not letting defendant's 
guilt or innocence of crime 
charged in one count affect 
verdict on other counts 

 For cases dealing with this subject, see sec. 
8.54621. 

8.53992  Possible penalties for 
offense 

 For cases dealing with the impropriety of a 
prosecutor's reference to possible penalties in 
closing argument, see sec. 8.4397. 

8.53993  Advice of counsel 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33. 

8.53994  Attorney's remarks are not 
evidence 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶15. 

8.53995  Conditional relevance 

 For cases dealing with this subject, see sec. 
20.8896. 

8.54  Particular Instruction Problems 

8.541  Curing error or prejudice through 
instruction 

8.5411  In general 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 6-33, sec. 6.9412. 

 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, 
p. 84, sec. 4.5411. 

 Parker v. Randolph, 99 S. Ct. 2132 (1979): 1978 
Term, p. 45, sec. 4.541. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 109, sec. 5.221. 
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 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 64, sec. 4.541. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 53, sec. 4.546. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 126, sec. 9.42. 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 53, sec. 4.546. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 45, sec. 4.541. 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 45, sec. 4.541. 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 37, sec. 4.532. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶37. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶59. 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶24. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶36. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 
(Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331. 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221. 

 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 
(Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 8-9, sec. 8.5411. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 14-2, sec. 14.231. 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 8-21, sec. 8.823. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 84, sec. 4.5411. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 68, sec. 4.481. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 67, sec. 4.471. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 85, sec. 4.433. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 94, sec. 4.541. 

 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 
(Ct. App. 1983): 1983 Term, p. 114, sec. 5.321. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 81, sec. 4.871. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 41, sec. 3.321. 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 69, sec. 4.822. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 64, sec. 4.541. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 54, sec. 4.541. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 54, sec. 4.541. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 48, sec. 4.44. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 48, sec. 4.45. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 52, sec. 4.546. 

 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 
(Ct. App. 1979): 1978 Term, p. 94, sec. 9.41. 
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 For cases dealing with limiting instructions 
designed to foreclose jury's improper use of 
evidence that has been properly admitted, see sec. 
8.547. 

 For cases dealing with the sufficiency of an 
instruction on other-crimes evidence to obviate 
prejudice resulting from such evidence, see sec. 
14.333. 

8.5412  Presumption that admonitory 
instruction followed 

 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, 
p. 84, sec. 4.5411. 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 88, sec. 4.5412. 

 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 
Term, p. 72, sec. 4.541. 

 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 
Term, p. 52, sec. 4.51. 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶46. 

 State v. Knight, 143 Wis. 2d 408, 421 N.W.2d 847 
(1988): 1987 Term, p. 8-9, sec. 8.5412. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 88, sec. 4.5412. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶59. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶36. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841. 

 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 
(Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 8-9, sec. 8.5412. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371. 

 For cases dealing generally with the 
presumption that the jury follows instructions, see 
sec. 8.551. 

 For cases dealing specifically with the 
presumption that the jury follows limiting 
instructions, see sec. 8.5475. 

8.5413  Who has obligation to request 
instruction 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 8-12, sec. 8.5412. 

8.542  Instructing on offense charged 

8.5421  Necessity to instruct on every 
element of offense charged 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶31. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶13. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 131, sec. 12.314. 

 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 
(Ct. App. 1980): 1980 Term, p. 55, sec. 4.5422. 

 For cases dealing with directing a verdict on a 
particular element, see sec. 26.432. 

 For cases dealing with the requirement of a 
finding of all essential elements of the crime by the 
jury, see sec. 26.44. 

 For cases dealing with the requirement that 
every element of the offense charged must be 
proved beyond a reasonable doubt, see sec. 30.312. 

8.5422  Controlled by statute creating 
crime, not allegations of 
information 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 55, sec. 4.5423. 

 For cases dealing generally with the relationship 
between the sufficiency of the evidence and the 
allegations of the charging document, see sec. 
19.51. 

8.5423  Not limited to exact language 
of, or specific means of 
committing offense alleged in, 
information 
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 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 26, sec. 2.651. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 51, sec. 4.5411. 

 For cases dealing generally with the relationship 
between the sufficiency of the evidence and the 
allegations of the charging document, see sec. 
19.51. 

8.5424  When defense raised 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 54, sec. 4.5421. 

8.5425  Need to require unanimity on 
alternative means of 
committing crime 

 For cases dealing with this subject, see sec. 
8.68121. 

8.543  Instructing on presumptions 

8.5431  Determining nature of 
presumption in jury instruction 

 Mills v. Maryland, 108 S. Ct. 1860 (1988): 1987 
Term, p. 8-15, sec. 8.5712. 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 119, sec. 5.914. 

 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 
Term, p. 45, sec. 4.3441. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 
(1981): 1981 Term, p. 65, sec. 4.5421. 

 Adams v. State, 95 Wis. 2d 529, 290 N.W.2d 872 
(1980): 1979 Term, p. 52, sec. 4.5421. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 52, sec. 4.5421. 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 52, sec. 4.5421. 

 For cases dealing generally with the need to 
determine how reasonable person would have 
viewed instruction in determining its propriety, 
see sec. 8.5713. 

8.5432  Constitutionality of 
instructions relating to 
presumptions 

 For cases dealing with this subject, see sec. 20.24. 

8.5433  Required content of 
instructions on presumptions 
in general 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 88, sec. 4.5424. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

8.5434  Instructions relating to 
particular presumptions 

 For cases dealing with this subject, see sec. 8.531. 

8.5435  Instruction on presumption 
that improperly shifts burden 
of proof subject to harmless 
error analysis 

 For cases dealing with this subject, see sec. 20.28. 

8.5436  Other matters 

8.544  Instructing in the disjunctive 

 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 
Term, p. 8-14, sec. 8.6122. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 57, sec. 4.62. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 58, sec. 4.62. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 58, sec. 4.62. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 147, sec. 11.321. 
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 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 
(1979): 1978 Term, p. 104, sec. 11.123. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 37, sec. 4.531. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 
(Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 52, sec. 4.543. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 136, sec. 11.1251. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 105, sec. 11.123. 

 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 
(Ct. App. 1978): 1978 Term, p. 105, sec. 11.123. 

 For cases dealing with instructing on the 
necessity of juror unanimity, see sec. 8.545. 

8.545  Instructing on necessity of 
unanimity; crafting jury 
instructions so as to preserve 
defendant's right to unanimous 
jury verdict 

8.5451  In general 

 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 95, sec. 4.544. 

 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 
(1982): 1982 Term, p. 75, sec. 4.681. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 145, sec. 12.1212. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 57, sec. 4.62. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 58, sec. 4.62. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 58, sec. 4.62. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 54, sec. 4.62. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 147, sec. 11.321. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 
561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 8-14, sec. 8.6121. 

 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 
(Ct. App. 1987): 1987 Term, p. 35-3, sec. 35.3221. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 185, sec. 12.312. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 145, sec. 12.1212. 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 57, sec. 4.62. 

 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 
(Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 52, sec. 4.543. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 136, sec. 11.1251. 

 For cases dealing with the necessity that the 
verdict be unanimous, see sec. 8.681. 

 For cases dealing specifically with the need for 
jury unanimity as to the theory of party to the 
crime liability, see sec. 31.212. 
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8.5452  Need for instruction telling 
jurors they must be unanimous 
about specific act that forms 
basis for each count when 
evidence establishes multiple 
acts and verdict does not tie 
particular act to particular 
count 

8.54521  In general 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

8.54522  When evidence regarding 
each act is of similar 
quality so that jurors 
would have no basis for 
believing one act occurred 
but another did not 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶17. 

8.5453  Instruction on necessity of 
unanimity not required if poll 
of jury shows unanimity 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452. 

8.5454  When information charges 
defendant with multiple counts 
based on multiple acts 
violating same criminal statute, 
jury instructions should tie 
specific act to each count 
charged 

8.54541  In general 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶10-14. 

8.54542  When information fails to 
tie specific act to specific 
count, failure may not be 
prejudicial when jury 
returns guilty verdicts on 
all counts charged 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶23-27. 

8.546  Instructing when multiple 
defendants or offenses involved 

8.5461  Multiple defendants 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 6-33, sec. 6.9412. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 45, sec. 4.543. 

8.5462  Multiple offenses 

8.54621  In general 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 54, sec. 4.535. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.514. 

8.54622  Multiple violations of 
same statute 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441. 

8.547  Limiting instructions 

8.5471  Need for 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 100, sec. 5.271. 

 For cases dealing with the need for a limiting 
instruction when other crimes evidence admitted, 
see sec. 14.332. 

8.5472  Sufficiency of 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 6-33, sec. 6.9412. 

 Tennessee v. Street, 105 S. Ct. 2078 (1985): 1984 
Term, p. 154, sec. 8.642. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶36. 
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 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶24. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331. 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

 For cases dealing generally with curing error or 
prejudice through instruction, see sec. 8.541. 

8.5473  When other crimes evidence 
admitted 

 For cases dealing with this subject, see sec. 14.33. 

8.5474  Foreclosing unconstitutional 
use of evidence by limiting 
instruction 

 Cruz v. New York, 107 S. Ct. 1714 (1987): 1986 
Term, p. 177, sec. 8.6832. 

8.5475  Presumption that jury follows 
limiting instruction 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371. 

 For cases dealing generally with the 
presumption that admonitory instruction was 
followed, see sec. 8.5412. 

 For cases dealing generally with the 
presumption that the jury follows instructions, see 
sec. 8.551. 

8.5476  Who has obligation to request 
instruction 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 8-12, sec. 8.5412. 

8.548  Other problems 

8.5481  Instructing on theory, manner, 
or method of committing crime 
under which defendant cannot 
properly be convicted 

8.54811  Because theory, manner, or 
method of committing 
crime is not supported by 
evidence 

 For cases dealing with this subject, see sec. 
19.574. 

 For cases dealing with the effect of the 
insufficiency of the evidence as to one basis upon 
which the jury was instructed when evidence was 
sufficient to support another basis of liability, see 
secs. 11.841 and 19.551. 

 For cases dealing with this subject in the context 
of party-to-the-crime liability, see sec. 31.266. 

8.54812  Because theory, manner, or 
method of committing 
crime is constitutionally or 
otherwise invalid 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 For cases dealing with the effect of the 
constitutional or other invalidity of one basis or 
theory of liability considered by the trier of fact 
when the evidence is sufficient to support another 
basis or theory of liability properly considered by 
the trier of fact, see sec. 19.552. 

8.5482  Use of "alleged" in instructions 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶30-32. 

8.549  Other problems (cont'd) 

8.5491  Instructing when jurors are 
unable to reach verdict 

 For cases dealing with this subject, see sec. 8.673. 

8.5492  Shifting burden of proof in 
instructions 

 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 
(1986): 1986 Term, p. 249, sec. 12.9311. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 For cases dealing generally with the shifting of 
the burden of proof to the defendant, see sec. 30.33. 

8.5493  Court may not direct verdict 
with respect to guilt or 
particular element 

 For cases dealing with this subject, see sec. 26.43. 
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8.5494  Singling defendant out for 
derogatory treatment 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 84, sec. 4.5373. 

8.5495  Giving instruction for 
defendant's benefit over 
defendant's objection 

 Lakeside v. Oregon, 98 S. Ct. 1091 (1978): 1977 
Term, p. 36, sec. 4.523. 

8.5496  Use of "road map" instruction 
to clarify relationship between 
greater and lesser offenses 
instructed on 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.543. 

8.5497  Bridging or transitional 
instruction between offenses 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

8.5498  Instructing that particular 
thing, situation, or 
circumstance fulfills element of 
crime 

8.54981  In general 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

8.54982  Instructing that "mobile 
home is a building" 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

8.5499  Other instruction problems 

8.54991  Reinstructing jury in 
response to question raised 
by jury during 
deliberations 

 For cases dealing with this subject, see sec. 8.634. 

8.54992  Failure to read not guilty 
verdict to jury 

 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 
(1995): 1994 Term, p. 8-9, sec. 8.546. 

8.54993  Trial judge may not 
comment on evidence 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 51, sec. 4.537. 

8.54994  Instruction that is correct 
statement of law may 
nevertheless be erroneous 
if it is incomplete 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶44. 

8.55  Other Matters Relating To Instructions 

8.551  Presumption that jurors follow 
instructions 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 
Term, p. 9-27, sec. 9.562. 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 8-42, sec. 8.551. 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 8-6, sec. 8.551. 

 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 
Term, p. 8-10, sec. 8.551. 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 6-33, sec. 6.9412. 

 Yates v. Evatt, 111 S. Ct. 1884 (1991): 1990 Term, 
p. 8-12, sec. 8.552. 

 Richardson v. Marsh, 107 S. Ct. 1702 (1987): 1986 
Term, p. 178, sec. 8.684. 

 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 
Term, p. 72, sec. 4.541. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶23. 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶33. 
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 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Knight, 143 Wis. 2d 408, 421 N.W.2d 847 
(1988): 1987 Term, p. 8-9, sec. 8.5412. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶36. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶21. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶17. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶41. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶26. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶36. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶31. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶15. 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶17. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶19. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶31. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 8-12, sec. 8.6912. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432. 

 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 8-3, sec. 8.431. 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 31-3, sec. 31.381. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 6-2, sec. 6.163. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.551. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371. 

 For cases dealing specifically with the 
presumption that the jury follows admonitory 
instructions, see sec. 8.5412. 

 For cases dealing specifically with the 
presumption that the jury follows limiting 
instructions, see sec. 8.5475. 
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8.552  Persuasiveness of work of Criminal 
Jury Instructions Committee and 
weight to be accorded uniform 
instructions 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶70. 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 8-6, sec. 8.552. 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 8-10, sec. 8.552. 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 72, sec. 4.551. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 174, sec. 12.3322. 

 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 
(1983): 1983 Term, p. 95, sec. 4.551. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶11. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶26. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶13. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶8. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶19. 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373. 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 8-20, sec. 8.552. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 8-9, sec. 8.552. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 40-1, sec. 40.215. 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 34-5, sec. 
34.3511. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 8-10, sec. 8.552. 

 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 
(Ct. App. 1991): 1991 Term, p. 8-12, sec. 8.551. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. O'Neil, 141 Wis. 2d 535, 416 N.W.2d 77 
(Ct. App. 1987): 1987 Term, p. 8-10, sec. 8.552. 

 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 
767 (Ct. App. 1987): 1986 Term, p. 85, sec. 4.552. 

8.553  Necessity of instructions 
conference 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 46, sec. 4.561. 

8.554  When instruction so prejudicial as 
to be unconstitutional 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 72, sec. 4.552. 

8.555  Need for reinstruction not 
indicative of denial of right to fair 
trial 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 52, sec. 4.545. 

8.556  Requirement that substantive 
instructions be given to jury in 
writing 

 For cases dealing with this subject, see sec. 8.611. 

8.557  Trial court's obligation to notify 
counsel of changes made in jury 
instructions following the 
instructions conference 
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 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-12, sec. 8.551. 

8.558  Defendant not entitled to mid-trial 
advisory ruling on sufficiency of 
evidence to support particular 
instruction 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 8-12, sec. 8.573. 

8.559  Instruction on uncharged offense, 
not as potential subject of 
conviction, but to explain nature of 
charged offense, may be 
appropriate, but only under very 
rare circumstances 

 For cases dealing with this subject, see sec. 
8.5212. 

8.56  Waiver Of Objection To Instructions 

8.561  General rule: failure to object to 
instruction constitutes waiver of 
contention that it should not have 
been given or that it was erroneous 

8.5611  In general 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 8-43, sec. 8.5611. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶38. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶26. 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶11-12. 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 
(1988): 1987 Term, p. 8-10, sec. 8.561. 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 8-13, sec. 8.562. 

 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 
(1986): 1986 Term, p. 86, sec. 4.5631. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 72, sec. 4.561. 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 90, sec. 4.5622. 

 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 
(1982): 1982 Term, p. 73, sec. 4.562. 

 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 
(1982): 1981 Term, p. 65, sec. 4.561. 

 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 
(1982): 1981 Term, p. 65, sec. 4.561. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 57, sec. 4.562. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 56, sec. 4.561. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 114, sec. 10.423. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 53, sec. 4.551. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 46, sec. 4.551. 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶15-17. 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶10. 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶34-36. 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶17. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶73. 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶19. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 
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 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611. 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.564. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221. 

 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. 
App. 1990): 1989 Term, p. 10-4, sec. 10.281. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 8-12, sec. 8.561. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.543. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 8-10, sec. 8.565. 

 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 
(Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-10, sec. 8.561. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 8-12, sec. 8.561. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 8-14, sec. 8.5641. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 8-13, sec. 8.561. 

 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 
(Ct. App. 1987): 1986 Term, p. 85, sec. 4.561. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 86, sec. 4.561. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 86, sec. 4.561. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 162, sec. 12.1262. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 95, sec. 4.561. 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 95, sec. 4.561. 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 168, sec. 12.7213. 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 56, sec. 4.561. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 56, sec. 4.561. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 56, sec. 4.561. 

 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 
(Ct. App. 1980): 1980 Term, p. 56, sec. 4.561. 

 State v. McNeal, 95 Wis. 2d 63, 288 N.W.2d 874 
(Ct. App. 1980): 1979 Term, p. 53, sec. 4.551. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 46, sec. 4.551. 

8.5612  Necessity of objection on 
specific ground 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 8-43, sec. 8.5611. 

8.5613  Failure to object to material 
variance between instructions 
given and instructions 
proposed does not constitute 
waiver 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452. 

8.5614  Rule does not apply when basis 
for objection (i.e., controlling 
appellate decision) did not 
exist at time of trial 

 For cases dealing with this subject, see sec. 
8.5654. 
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8.5615  Rule applies to failure to object 
to reinstruction that defendant 
claims was insufficient or 
incorrect 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶17. 

8.5616  Objection is sufficient even if it 
was not made when court 
announced instructions to be 
given or when court gave 
instructions, if it is made when 
jury asks for clarification 
regarding written instructions 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶24. 

8.562  General rule: failure to request 
instruction or object to its omission 
constitutes waiver of contention 
that it should have been given 

8.5621  In general 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 54, sec. 4.535. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 56, sec. 4.561. 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 53, sec. 4.551. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 46, sec. 4.551. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 
(Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 8-11, sec. 8.5621. 

 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 
(Ct. App. 1994): 1994 Term, p. 8-7, sec. 8.5372. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.564. 

 State v. DeSantis, 151 Wis. 2d 504, 445 N.W.2d 
331 (Ct. App. 1989): 1989 Term, p. 8-12, sec. 8.5621. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-3, sec. 18.512. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933. 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 95, sec. 4.561. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 56, sec. 4.561. 

8.5622  Necessity of particularized 
objection from counsel to 
court's refusal to give 
instruction 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 8-13, sec. 8.562. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 8-12, sec. 8.5622. 

8.5623  Failure to object to omission of 
instruction proposed in 
instructions given does not 
constitute waiver 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452. 

8.563  General rule: request for 
instruction constitutes waiver of 
contention that it should not have 
been given or that it was erroneous 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-6, sec. 35.523. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 8-11, sec. 8.567. 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211. 

8.564  Exceptions to general rules 

8.5641  Where instruction misstates the 
law 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 
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 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 
(1986): 1986 Term, p. 86, sec. 4.5631. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 46, sec. 4.551. 

 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 
(1978): 1977 Term, p. 67, sec. 9.234. 

 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 
(Ct. App. 1987): 1986 Term, p. 85, sec. 4.561. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7923. 

 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 
324 (Ct. App. 1982): 1981 Term, p. 66, sec. 4.562. 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 168, sec. 12.7213. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 57, sec. 4.562. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 56, sec. 4.561. 

 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 
(Ct. App. 1979): 1979 Term, p. 53, sec. 4.552. 

 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 
(Ct. App. 1978): 1978 Term, p. 46, sec. 4.552. 

8.5642  Where interests of justice 
require consideration 

8.56421  Review of waived error in 
jury instruction through 
exercise of discretionary 
power of reversal in 
general 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶12. 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221. 

 For cases dealing with the rule limiting the court 
of appeals' review of waived error to error that can 
be reached in the exercise of its discretionary 
power of reversal or that is the product of 
ineffective assistance of counsel, see sec. 8.567. 

8.56422  Review of waived error 
where real controversy has 
not been fully tried 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶12. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

8.56423  Defendant must 
adequately develop 
argument for consideration 
in interests of justice 
before appellate court will 
consider request for review 
in interests of justice 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶18. 

8.5643  Where instruction deals with 
state's burden of proof 

 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 
728 (Ct. App. 1984): 1984 Term, p. 90, sec. 4.5621. 

8.5644  Where interest of good judicial 
administration warrants review 
or correctness of instruction is 
matter of concern in the 
administration of courts 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 73, sec. 4.5624. 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 90, sec. 4.5622. 

8.5645  Where objection goes to 
authority of trial judge 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 90, sec. 4.5622. 

8.5646  Where error in instruction is so 
plain or fundamental that it 
affects substantial rights (plain 
error) 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 9-30, sec. 9.562. 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 
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 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 8-14, sec. 8.5642. 

 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 
(1982): 1981 Term, p. 65, sec. 4.561. 

 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 
(1982): 1981 Term, p. 66, sec. 4.562. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 46, sec. 4.552. 

 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 
(1978): 1978 Term, p. 46, sec. 5.552. 

 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 
(1978): 1977 Term, p. 67, sec. 9.234. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611. 

 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 
(Ct. App. 1987): 1986 Term, p. 85, sec. 4.561. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7923. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 162, sec. 12.1262. 

 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 
(Ct. App. 1985): 1984 Term, p. 90, sec. 4.5624. 

 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 
324 (Ct. App. 1982): 1981 Term, p. 66, sec. 4.562. 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 168, sec. 12.7213. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 57, sec. 4.562. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 56, sec. 4.561. 

8.5647  Where challenge to instruction 
raises federal or state 
constitutional question 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 72, sec. 4.561. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 95, sec. 4.562. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 57, sec. 4.562. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 114, sec. 10.423. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 8-14, sec. 8.5641. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 96, sec. 4.562. 

8.5648  Where "compelling 
circumstances" exist 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 56, sec. 4.561. 

 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 
(Ct. App. 1987): 1986 Term, p. 85, sec. 4.561. 

8.5649  Where instruction goes to 
integrity of the fact finding 
process 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 8-14, sec. 8.5641. 

 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 
(1986): 1986 Term, p. 86, sec. 4.5631. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 72, sec. 4.561. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 95, sec. 4.562. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 8-14, sec. 8.5641. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 73, sec. 4.562. 

8.565  Exceptions to general rules (cont'd) 

8.5651  Where issue likely to recur 
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 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933. 

8.5652  Where appellate court, in 
exercise of discretion, chooses 
to consider objection 

 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 
(1988): 1987 Term, p. 8-10, sec. 8.561. 

 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 
(1982): 1982 Term, p. 73, sec. 4.562. 

8.5653  Where failure to object is result 
of ineffective assistance of 
counsel 

 For cases dealing with the rule limiting the court 
of appeals' review of waived error to error that can 
be reached in the exercise of its discretionary 
power of reversal or that is the product of 
ineffective assistance of counsel, see sec. 8.567. 

8.5654  Where decision showing 
instruction to be in error was 
decided after defendant's trial 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 
(Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512. 

8.5655  Where alleged error is of 
sufficient public interest to 
merit decision 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

8.5656  Where supreme court exercises 
its inherent authority to 
consider error in instruction in 
furtherance of its institutional 
law-making responsibility 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶13. 

8.5657  Where supreme court decides 
to exercise broad discretionary 
authority to review instruction 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶26. 

8.566  Respondent does not waive right to 
argue on appeal that instruction 
about whose content appellant is 
complaining should not have been 
given by requesting it or failing to 
object to it in trial court 

 United States v. Watts, 117 S. Ct. 633 (1997): 1996 
Term, p. 38-13, sec. 38.8211. 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 19-2, sec. 19.512. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 152, sec. 10.441. 

8.567  Limitations on court of appeals' 
review of waived error in 
instructions 

8.5671  In general 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 8-13, sec. 8.565. 

 State v. Allen, 157 Wis. 2d 265, 459 N.W.2d 461 
(1990): 1990 Term, p. 10-3, sec. 10.281. 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶15-18. 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶36. 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶17. 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶19. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 
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 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 8-11, sec. 8.5621. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.564. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221. 

 State v. Allen, 159 Wis. 2d 53, 464 N.W.2d 426 (Ct. 
App. 1990): 1990 Term, p. 10-3, sec. 10.281. 

 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. 
App. 1990): 1989 Term, p. 10-4, sec. 10.281. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.543. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 8-10, sec. 8.565. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 8-10, sec. 8.564. 

 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 
(Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912. 

8.5672  When defendant fails to object 
to instructions because decision 
showing instructions to be 
erroneous not decided until 
after defendant's trial 

 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 
(Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512. 

 For cases dealing generally with the exception to 
the waiver rules when the decision showing the 
instruction to be in error was decided after the 
defendant's trial, see sec. 8.5654. 

8.568  Limitations on trial court's review 
of waived error 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 8-10, sec. 8.565. 

8.569  Other matters 

8.5691  Withdrawal of request for 
instruction 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 8-14, sec. 8.565. 

8.5692  On appeal, failure to cite 
portions of record relevant to 
claimed error in instructions is 
deemed waiver of issue 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 8-11, sec. 8.567. 

8.57  Appellate Review Of Allegedly 
Erroneous Instructions 

8.571  Principles governing review 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

8.5711  In general 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 8-12, sec. 8.5711. 

 California v. Brown, 107 S. Ct. 837 (1987): 1986 
Term, p. 87, sec. 4.5711. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶9. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶9. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶29. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 
(1996): 1995 Term, p. 36-1, sec. 36.1313. 
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 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 
(1988): 1987 Term, p. 8-15, sec. 8.5711. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 8-15, sec. 8.5711. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 73, sec. 4.571. 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 96, sec. 4.571. 

 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 
(1982): 1982 Term, p. 207, sec. 12.9212. 

 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 
(1982): 1981 Term, p. 66, sec. 4.571. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 66, sec. 4.571. 

 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 
(1981): 1981 Term, p. 66, sec. 4.571. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 57, sec. 4.57. 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 53, sec. 4.561. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 47, sec. 4.57. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 47, sec. 4.57. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶6. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶23. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶8. 

 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 
137, 701 N.W.2d 42, at ¶6. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶29-30. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶8. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶17. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 
40.3322. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 8-8, sec. 8.5341. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 40-1, sec. 40.215. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 8-10, sec. 8.531. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 8-12, sec. 8.5711. 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 8-10, sec. 8.531. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 8-11, sec. 8.5711. 

 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 
(Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912. 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 8-8, sec. 8.535. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 73, sec. 4.571. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.514. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 90, sec. 4.51. 

 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 
513 (Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212. 
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 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 
(Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 57, sec. 4.57. 

 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 
(Ct. App. 1979): 1979 Term, p. 125, sec. 9.42. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 47, sec. 4.57. 

8.5712  Review of content of 
instruction given 

8.57121  In general 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

8.5713  Must determine how 
reasonable juror would have 
viewed instruction 

 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 
Term, p. 8-4, sec. 8.5351. 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 8-12, sec. 8.5711. 

 Cage v. Louisiana, 111 S. Ct. 328 (1990): 1990 
Term, p. 8-9, sec. 8.5311. 

 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 
Term, p. 8-13, sec. 8.5712. 

 Mills v. Maryland, 108 S. Ct. 1860 (1988): 1987 
Term, p. 8-15, sec. 8.5712. 

 California v. Brown, 107 S. Ct. 837 (1987): 1986 
Term, p. 87, sec. 4.5711. 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 119, sec. 5.914. 

 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 
(1986): 1986 Term, p. 249, sec. 12.9311. 

 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 
(1982): 1982 Term, p. 146, sec. 8.921. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 66, sec. 4.571. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 40-1, sec. 40.215. 

 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 
728 (Ct. App. 1984): 1984 Term, p. 91, sec. 4.5712. 

8.5714  No grounds for reversal when 
instructions, considered as a 
whole and in their entirety, 
communicate correct statement 
of law 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

8.57141  In general 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶27, 57. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶15. 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶8. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶37. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶18. 

8.57142  Error in instruction may be 
rendered harmless if other 
correct statements of law 
are contained in 
instructions 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶29. 

8.5715  Instruction not to be judged in 
artificial isolation, but in 
context of overall charge; must 
consider instructions in their 
entirety or as a whole 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

 Middleton v. McNeil, 124 S. Ct. 1830 (2004). 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 8-43, sec. 8.5715. 

 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 
Term, p. 8-6, sec. 8.5713. 
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 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 8-12, sec. 8.5711. 

 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 
Term, p. 8-13, sec. 8.5713. 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶27. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 8-7, sec. 8.5351. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 33-5, sec. 33.2231. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶31. 

 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 
137, 701 N.W.2d 42, at ¶6. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶16. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶29. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶9. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, 32.7311. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 40-1, sec. 40.215. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.5713. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441. 

8.5716  When defense request for 
instruction denied, reviewing 
court must view evidence in 
light most favorable to 
defendant 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶22. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24. 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 63, sec. 4.532. 

8.5717  "Reasonable likelihood" 
principles 

8.57171  In assessing whether 
instruction was 
constitutionally defective, 
must ask whether there is 
"reasonable likelihood" 
that jury understood 
instructions in 
unconstitutional manner, 
not whether instruction 
could have been applied in 
unconstitutional manner 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

 Ayers v. Belmontes, 127 S. Ct. 469 (2006). 

 Middleton v. McNeil, 124 S. Ct. 1830 (2004). 

 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 
Term, p. 8-36, sec. 8.5712. 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 8-43, sec. 8.5714. 

 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 
Term, p. 8-4, sec. 8.5351. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 8-7, sec. 8.5351. 

 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 
137, 701 N.W.2d 42, at ¶6. 
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8.57172  When defendant contends 
that interplay of legally 
correct instructions 
impermissibly misled jury, 
the proper standard is 
whether there is a 
reasonable likelihood that 
the jury applied the 
challenged instructions in 
a manner that violates the 
constitution 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

8.57173  In determining whether 
language in instruction led 
to misunderstanding of 
law to be applied, 
reviewing court must 
determine whether there is 
reasonable likelihood that 
jury misunderstood 
instruction 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶31. 

8.5718  Other matters 

8.57181  Whether there are 
sufficient facts to warrant 
giving of instruction is 
question of law that is 
reviewed de novo; whether 
evidence established basis 
for giving requested 
instruction is question of 
law subject to independent 
review of appellate court 

 For cases dealing with this subject, see sec. 
8.5722. 

8.57182  Inquiry when appellate 
court considering whether 
interplay of challenged 
jury instructions violated a 
defendant's constitutional 
rights by misleading the 
jury 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

8.57183  New trial not warranted 
unless error is deemed 
prejudicial 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

8.57184  Review of refusal to give 
requested instruction 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

8.57185  In reviewing instructions, 
should appellate court 
consider entire context of 
case, including arguments 
of counsel? 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶41. 

 For cases dealing with the principle that 
arguments of counsel cannot substitute for 
instruction by the court, see sec. 8.5192. 

8.57186  If instructions given 
adequately cover law 
applicable to facts, 
appellate court will not 
find error 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶16. 

8.57187  Error in instructions 
warrants reversal only if 
error probably, and not 
merely possibly, misled 
jury 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶15. 

8.57188  If instructions accurately 
state law, appellate court 
will affirm trial court's 
choice of instructions 
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 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶8. 

8.572  Standards of review 

8.5721  In general 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶9. 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶23, 28. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶6. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶9. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶30. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶8. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 40-1, sec. 40.215. 

8.5722  When issue is whether there 
are sufficient facts to warrant 
giving of instruction; whether 
evidence established basis for 
giving requested instruction is 
question of law subject to 
independent review of 
appellate court 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶44. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶16. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶23. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶8. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶12. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

8.5723  When issue is whether jury 
instruction deprived defendant 
of right to due process 

 Middleton v. McNeil, 124 S. Ct. 1830 (2004). 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶53. 

 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 
137, 701 N.W.2d 42, at ¶6. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶16. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶29. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶9. 

8.5724  When issue is whether 
instructions were correct 
statement of the law 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶23. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶8. 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶10. 

8.5725  Whether jury instruction is 
appropriate given facts of case 
is legal issue subject to 
independent review 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶6. 
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 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶8. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶9. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶8. 

8.5726  When instruction issue 
involves definition or 
construction of statutory words 
or terms 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶22. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶6. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶8. 

8.5727  Of question whether 
instructions fully and fairly 
informed jury of law 
applicable to charges being 
tried 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶9. 

8.5728  Of question whether error in 
instruction was harmless 
beyond a reasonable doubt 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶9. 

8.573  Court will not review trial court's 
mid-trial advisory opinion on 
sufficiency of evidence to support 
particular instruction 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 8-12, sec. 8.573. 

8.574  Necessity of record 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 120, sec. 9.131. 

8.575  Respondent does not waive right to 
argue on appeal that instruction 
should not have been given by 
requesting it or failing to object to 
it in trial court 

 For cases dealing with this subject, see sec. 8.566. 

8.576  Appellate court will not overturn 
conviction for failure to give 
pattern instruction not in existence 
at time of trial 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 8-13, sec. 8.572. 

8.577  Applicability and application of 
harmless error rule to instructional 
error 

8.5771  In general 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶18. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶26. 

 For cases dealing with the applicability of the 
harmless error rule to particular instructional 
error, see that error in sec. 11.73. 

8.5772  When trial court erroneously 
fails to give instruction on 
defense 

 For cases dealing with this subject, see sec. 
40.155. 

8.5773  When instruction not required, 
error in it is harmless 

 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 151, sec. 12.2182. 

8.5774  In evaluating impact of 
erroneous instruction, appellate 
court views instruction in 
context of entire trial to 
determine whether there is 
reasonable possibility that jury 
was misled 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶12. 
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 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶76. 

8.578  Other matters 

8.5781  On appeal, failure to cite 
portions of record relevant to 
claimed error in instructions is 
deemed waiver of issue 

 For cases dealing with this subject, see sec. 
8.5692. 

8.5782  Discretionary reversal under 
Wis. Stat. § 752.35 based on 
error in jury instruction 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶19. 

8.6  Jury Deliberations And Return Of Verdict 

8.61  Sending Instructions Into Jury Room 

8.611  Requirement that substantive 
instructions be provided to the jury 
in writing 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 73, sec. 4.61. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.543. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.61. 

 In Matter of E.B., 109 Wis. 2d 1, 325 N.W.2d 64 
(Ct. App. 1982): 1982 Term, p. 74, sec. 4.61. 

8.62  Providing Jury With Exhibits During 
Deliberations 

8.621  General principles 

8.6211  In general 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶27. 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 8-11, sec. 8.621. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 57, sec. 4.61. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶36, 40. 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 8-12, sec. 8.622. 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.62. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 98, sec. 4.62. 

8.6212  Factors court should consider 
in determining whether exhibit 
should be sent to jury room 
during deliberations 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶27. 

8.6213  In providing jury with exhibits, 
court should avoid undue 
emphasis on one side's case 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶104-106. 

8.622  Particular Exhibits 

8.6221  Written statements 

8.62211  In general 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 97, sec. 4.62. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶36, 40. 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 
(Ct. App. 1986): 1986 Term, p. 87, sec. 4.62. 
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 For cases dealing with due process limitations 
on sending written statements to jury room during 
deliberations, see secs. 22.5741 and 22.5742. 

8.62212  Of defendant 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶32. 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 8-11, sec. 8.622. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 97, sec. 4.62. 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 8-15, sec. 8.622. 

8.62213  Of witness 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 97, sec. 4.62. 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 
(Ct. App. 1986): 1986 Term, p. 87, sec. 4.62. 

8.62214  Of investigating officer 
containing statements of 
nontestifying declarant 
implicating defendant 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

8.6222  Photographs and other graphic 
exhibits 

 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 
386 (1983): 1982 Term, p. 95, sec. 5.87. 

 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 
(1979): 1978 Term, p. 64, sec. 5.861. 

 Sage v. State, 87 Wis. 2d 783, 275 N.W.2d 705 
(1979): 1978 Term, p. 92, sec. 9.2211. 

 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 20-14, sec. 20.5111. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 20-2, sec. 20.511. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.62. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 98, sec. 4.62. 

8.6223  Medical and other records 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 57, sec. 4.61. 

8.6224  Criminal complaint 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.622. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 8-12, sec. 8.622. 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822. 

8.6225  Audiotapes and videotapes 

8.62251  General principles for 
determining whether to 
provide jury with 
audiotape or videotape 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶27-29. 

8.62252  Manner of providing jury 
with audiotape or 
videotape: tape should not 
be sent to jury room; it 
should be played for jury 
in courtroom under court's 
supervision 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶30-34. 

8.62253  Particular tape: Audiotape 
of conversation between 
defendant and undercover 
agent 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

8.62254  Particular tape: Audiotape 
of defendant's confession 
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 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶32. 

8.62255  Particular tape: Videotape 
of interview with sexual 
assault victim 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶24-34. 

8.6226  Exhibit that was not received 
into evidence 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶65. 

8.623  Waiver of complaint about court's 
providing jury with exhibits during 
deliberations 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶25-26. 

8.624  Appellate review of court's rulings 
regarding providing jury with 
exhibits during deliberations 

8.6241  Standard of review 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶28. 

8.625  Harmless error 

8.6251  Court's error in sending exhibit 
to jury room during 
deliberations is subject to 
harmless error analysis 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶27. 

8.6252  Determining whether or not 
error was harmless in particular 
situation 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶112-127. 

8.63  Communication Between Court And 
Jurors 

8.631  Need for consultation with, input 
from, and presence of, defense 
counsel 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶65-76. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶8-20. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631. 

 For cases dealing with the defendant's right to 
have counsel present at communications between 
the court and the jury during deliberations, see sec. 
25.15182. 

 For cases dealing with the question whether a 
denial of a defendant's right to counsel at 
communications between the court and jurors 
during deliberations can constitute harmless error, 
see sec. 25.575. 

8.632  Need for consultation with, input 
from, and presence of, defendant 

8.6321  In general 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶35-64. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶8-20. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631. 

 For cases dealing with a defendant's right to be 
present at communications between the court and 
jurors during deliberations, see sec. 8.81123. 

 For cases dealing with the question whether a 
denial of a defendant's right to be present at 
communications between the court and jurors 
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during deliberations can constitute harmless error, 
see sec. 8.81152. 

8.6322  Applicability of harmless error 
rule to denial of defendant's 
right to be present 

 For cases dealing with this subject, see sec. 
8.81152. 

8.633  Should be done in open court 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶64. 

8.634  Court's response to jurors' question 
raised during deliberations 

8.6341  In general 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶29, 57. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶13-17. 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶11, 20. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 8-7, sec. 8.693. 

 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 
(Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 86, sec. 4.561. 

8.6342  Adequacy of court's response to 
jury's question about effect of 
verdict on some counts but 
deadlock on others 

 State v. Knight, 143 Wis. 2d 408, 421 N.W.2d 847 
(1988): 1987 Term, p. 8-16, sec. 8.632. 

8.6343  Need for consultation with and 
presence of defense counsel 
and/or defendant 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 25-1, sec. 25.162. 

 For cases dealing generally with the defendant's 
right to be present at communications between the 
court and the jury, see sec. 8.81123. 

 For cases dealing generally with the defendant's 
right to have counsel present at communications 
between the court and the jury during 
deliberations, see sec. 25.15182. 

8.6344  Reinstructing jury in response 
to question raised during 
deliberations 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶9-22. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 8-7, sec. 8.693. 

8.6345  Presumption that jury 
understands judge's answer to 
its question 

 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 
Term, p. 9-27, sec. 9.562. 

8.6346  Court's response to jurors' 
question about fact not 
unequivocally established by 
evidence submitted to jury, but 
answered by exhibit that, while 
admitted into evidence, was not 
submitted to jury 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶22-29. 

8.6347  Court has duty to respond to 
inquiry with sufficient 
specificity and clarity to resolve 
jury's problem 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶109. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶13-17. 
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8.6348  Court not obligated to provide 
jury with information solely 
because jury believes it is 
important to its decision 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶57. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶13. 

8.6349  Other matters 

8.63491  When judge responds to 
jury's question by directing 
jury's attention to precise 
paragraph of initial 
instructions given, which 
adequately answers 
question, and jury asks no 
follow-up question, it is 
presumed that jury fully 
understood judge's answer 
and appropriately applied 
jury instructions 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

8.635  Need for court's response to juror's 
statement 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 8-15, sec. 8.631. 

8.636  Court's ex parte contact with 
foreperson 

 United States v. United States Gypsum Co., 98 S. 
Ct. 2864 (1978): 1977 Term, p. 38, sec. 4.63. 

8.637  Need to show prejudice 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 47, sec. 4.62. 

8.638  Court's communication with jury 
should be conducted in open court, 
not jury room 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631. 

8.639  Other matters 

8.6391  Court has duty to respond to 
inquiry with sufficient 
specificity and clarity to clarify 
resolve jury's problem 

 For cases dealing with this subject, see sec. 
8.6347. 

8.6392  Court is not obligated to 
provide jury with information 
solely because jury believes it 
is important to its decision 

 For cases dealing with this subject, see sec. 
8.6348. 

8.64  Communication Between Jurors And 
Third Parties 

8.641  Sequestration of jury during 
deliberations 

 For cases dealing with this subject, see sec. 8.695. 

8.642  Communication of extraneous 
prejudicial information 

 For cases dealing with this subject, see secs. 
8.6912 and 20.34122. 

8.643  Need to show prejudice 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 47, sec. 4.62. 

8.65  Reading Testimony For Jury 

8.651  In general 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶93. 

 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 
(1978): 1978 Term, p. 47, sec. 4.61. 

 Murray v. State, 83 Wis. 2d 621, 266 N.W.2d 288 
(1978): 1977 Term, p. 37, sec. 4.61. 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶26-27. 

8.652  When party does not request 
reading of testimony to jury, trial 
court does not abuse its discretion 
by failing t read testimony to jury 
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 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶27. 

8.653  Defendant's right to have 
testimony read to jury when jury 
requests it 

8.6531  In general 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶82-111. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶20. 

8.6532  Applicability of harmless error 
rule to denial of right 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶84. 

8.66  Juror Misconduct 

8.661  Juror's informing other jurors of 
extraneous prejudicial information 

 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 
(1984): 1983 Term, p. 98, sec. 4.6911. 

 For cases dealing with the impeachment of a 
jury verdict on the basis of extraneous prejudicial 
information brought to jury's attention, see sec. 
8.6912. 

 For cases dealing with the competency of a juror 
to testify at an inquiry into the validity of a verdict, 
see sec. 20.34122. 

8.662  Jury experimentation with items 
not introduced into evidence 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 
(Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913. 

8.663  Providing fellow jurors with 
dictionary definition 

 For cases dealing with this subject, see sec. 
8.69124. 

8.67  Inability Of Jurors To Agree (Hung 
Jury); Coercing Verdict; Declaring 
Mistrial On Account Of Inability To 
Agree; Discharging Hung Jury 

8.671  In general 

 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term 
USSC-3. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 8-15, sec. 8.674. 

8.672  Inquiry into numerical division of 
the jury 

8.6721  Propriety of inquiry in general 

 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term 
USSC-3. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721. 

8.6722  Applicability of harmless-error 
rule to improper inquiry into 
numerical division of jury 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721. 

8.673  Instructing jury regarding inability 
to agree 

 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term 
USSC-3. 

 Lowenfield v. Phelps, 108 S. Ct. 546 (1988): 1987 
Term, p. 9-4, sec. 9.421. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 74, sec. 4.671. 

8.674  Coercing jury verdict by placing 
time constraint on deliberations 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 8-15, sec. 8.674. 

8.675  Declaring mistrial on account of 
inability to agree 

8.6751  In general 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶10. 
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8.6752  When trial court required, if at 
all, to declare mistrial sua 
sponte 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶10. 

8.6753  Waiver of right to mistrial by 
failure to request mistrial 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶10. 

8.676  Discharging hung jury 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 29-1, sec. 29.4113. 

 For cases dealing with double jeopardy 
limitations on retrial after a mistrial declared 
because of hung jury, see sec. 29.41121. 

8.677  Meaning, force, and effect of jury's 
inability to agree (i.e., of hung jury) 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

8.68  Verdict 

8.681  Must be unanimous 

8.6811  In general 

 Richardson v. United States, 119 S. Ct. 1707 (1999): 
1998 Term, p. 35-6, sec. 35.921. 

 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 
Term, p. 8-13, sec. 8.6121. 

 Brown v. Louisiana, 100 S. Ct. 2214 (1980): 1979 
Term, p. 54, sec. 4.62. 

 Burch v. Louisiana, 99 S. Ct. 1623 (1979): 1978 
Term, p. 47, sec. 4.63. 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶17. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶54-64. 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶1-28. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 
(1994): 1993 Term, p. 20-1, sec. 20.3412. 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 26-2, sec. 26.32. 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 38-3, sec. 38.7111. 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 8-16, sec. 8.6811. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 8-16, sec. 8.6811. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 161, sec. 12.1212. 

 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 218, sec. 12.312. 

 State v. Lomagro, 113 Wis. 2d 582, 335 N.W.2d 583 
(1983): 1982 Term, p. 184, sec. 12.312. 

 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 
(1982): 1982 Term, p. 75, sec. 4.681. 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 67, sec. 4.681. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 145, sec. 12.1212. 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 183, sec. 12.7813. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 57, sec. 4.62. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 58, sec. 4.62. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 58, sec. 4.62. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 54, sec. 4.62. 
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 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 147, sec. 11.321. 

 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 
(1979): 1978 Term, p. 47, sec. 4.63. 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶1-27. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶12-42. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶33. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶12. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶18-19. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 
(Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-6, sec. 34.6121. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 
561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 8-17, sec. 8.6893. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 8-13, sec. 8.6821. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 8-14, sec. 8.6121. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 8-13, sec. 8.6811. 

 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 
(Ct. App. 1987): 1987 Term, p. 35-3, sec. 35.3221. 

 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 
386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 185, sec. 12.312. 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 57, sec. 4.62. 

 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 
(Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 52, sec. 4.543. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 54, sec. 4.62. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 105, sec. 11.123. 

 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 
(Ct. App. 1978): 1978 Term, p. 105, sec. 11.123. 

 For cases dealing with instructing the jury on the 
necessity of unanimity, see sec. 8.545. 
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 For cases dealing with the need for unanimity as 
to the theory of party-to-the-crime liability, see sec. 
31.212. 

8.6812  Need for unanimity on 
alternative means of 
committing offense 

8.68121  Need for unanimity on 
alternative means of 
committing single offense 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶59-64. 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶11-12. 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶12-42. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶18-19. 

 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 
(Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821. 

 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 
561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912. 

 For cases dealing with the need for jurors to 
agree on particular means by which a single 
offense was committed, see sec. 8.6821. 

8.68122  Need for unanimity on 
alternative means of 
committing offense when 
alternative means create 
separate offenses 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶59-60. 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶19-38. 

 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 
(Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 For cases dealing with the need for jurors to 
agree on alternative means by which offense 
committed when alternative means create separate 
offenses, see sec. 8.6822. 

8.6813  Need for jurors to agree on 
particular means by which 
offense committed 

 For cases dealing with this subject, see sec. 8.682. 

8.6814  Need for unanimity when 
course of conduct underlies 
criminal charge 

8.68141  Need for unanimity when 
multiple acts violating 
single statute were 
committed in course of one 
continuous, unlawful event 
and were charged as one 
count 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶17, 21. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

8.68142  Need for unanimity as to 
each discrete act of 
unlawful conduct when 
statute authorizes charging 
of multiple acts as one 
continuing course of 
conduct 

 For cases dealing with this subject, see sec. 
8.6815. 

8.6815  Need for unanimity as to each 
discrete act of unlawful 
conduct when statute 
authorizes charging of multiple 
acts as one continuing course of 
conduct 

8.68151  In general 
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 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶1-28. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

8.68152  Statute proscribing three or 
more sexual assaults on 
child within specified 
period of time involving 
same child, but not 
requiring agreement on 
which acts constitute the 
requisite assaults, does not 
violate requirement of jury 
unanimity 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶1-28. 

8.6816  Testing of unanimity by 
polling jury 

8.68161  In general 

 For cases dealing with this subject, see sec. 8.686. 

8.68162  Failure to give instruction 
requiring unanimity does 
not constitute 
constitutional error if poll 
of jury shows unanimity 

 For cases dealing with this subject, see sec. 
8.5453. 

8.6817  Waiver with respect to juror 
unanimity 

8.68171  Right to unanimous verdict 
cannot be waived 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 
561 (Ct. App. 1995): 1995 Term, p. 8-10, sec. 8.6813. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 
(Ct. App. 1986): 1986 Term, p. 92, sec. 4.762. 

8.68172  Failure of instructions to 
require unanimity can be 
waived 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

8.68173  Waiver of right to raise 
unanimity issue on appeal 
by failing to raise issue at 
trial 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

8.6818  Other and related matters 

8.68181  Failure to give instruction 
requiring unanimity does 
not constitute 
constitutional error if poll 
of jury shows unanimity 

 For cases dealing with this subject, see sec. 
8.5453. 

8.68182  Effect on unanimity when 
defendant tried by hearing-
impaired juror 

 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 
756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582. 

 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 
(Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581. 

8.68183  Effect on unanimity when 
defendant tried by juror 
who was sleeping during 
testimony 

 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 
756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582. 

8.68184  Creating risk of 
nonunanimity by duplicity 
in charging 

 For cases dealing with this subject, see sec. 6.172. 
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8.68185  Need for instruction telling 
jurors they must be 
unanimous about specific 
act that forms basis for 
each count when evidence 
establishes multiple acts 
and verdict does not tie 
particular act to particular 
count 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

8.68186  Need for unanimity at 
insanity phase of 
bifurcated trial 

 For cases dealing with this subject, see sec. 8.764. 

8.68187  Statute proscribing three or 
more sexual assaults on 
child within specified 
period of time involving 
same child, but not 
requiring agreement on 
which acts constitute the 
requisite assaults, does not 
violate requirement of jury 
unanimity 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

8.68188  Unanimity requirement not 
imposed by federal 
constitution 

 Richardson v. United States, 119 S. Ct. 1707 (1999): 
1998 Term, p. 8-44, sec. 8.6813. 

8.68189  Instructing on unanimity 
requirement 

 For cases dealing with this subject, see sec. 8.545. 

8.6819  Other and related matters 
(cont'd) 

8.68191  Validity of unanimous 
verdict is not dependent on 
what jurors agree to in jury 
room, but rather upon what 
is unanimously reported in 
open court 

 For cases dealing with this subject, see sec. 
8.68694. 

8.68192  Dissent by juror from 
verdict of guilty accepted at 
guilt stage of bifurcated 
trial after polling of jury 
has determined unanimity, 
when jury begins 
deliberations at sanity 
phase of trial 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶1-24. 

8.68193  To preserve defendant's 
right to jury unanimity 
when complaint or 
information charges 
multiple counts based on 
multiple acts violating 
same criminal statute, 
charging document, 
instructions, and/or verdict 
forms must sufficiently tie 
specific count to specific 
act 

 For cases dealing with this subject, see sec. 6.148, 
8.5454, and 8.68443. 

8.682  What jurors must agree on in 
arriving at verdict 

8.6821  Need for jurors to agree on 
particular means by which 
single offense committed 

 Richardson v. United States, 119 S. Ct. 1707 (1999): 
1998 Term, p. 35-6, sec. 35.921. 

 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 
Term, p. 8-14, sec. 8.6122. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶59-64. 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶1-28. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 
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 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶12-42. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 
(Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-6, sec. 34.6121. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

8.6822  Need for jurors to agree on 
particular means by which 
offense committed when 
alternative means of 
committing offense create 
separate offenses 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶59-60. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶19-38. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-36, sec. 
8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 
(Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-6, sec. 34.6121. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

8.683  Need not be consistent 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 8-14, sec. 8.682. 

 United States v. Powell, 105 S. Ct. 471 (1984): 1984 
Term, p. 91, sec. 4.682. 

 Harris v. Rivera, 102 S. Ct. 460 (1981): 1981 Term, 
p. 67, sec. 4.682. 

 Standefer v. United States, 100 S. Ct. 1999 (1980): 
1979 Term, p. 54, sec. 4.63. 

 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 19-2, sec. 19.523. 

 Nabbefeld v. State, 83 Wis. 2d 515, 266 N.W.2d 292 
(1978): 1977 Term, p. 38, sec. 4.62. 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶25-29. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶41-43. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 34-4, sec. 34.341. 

 For cases dealing with the effect of inconsistent 
verdicts on the sufficiency of the evidence to 
convict, see sec. 19.583. 

8.684  Form of verdict 

8.6841  Form of special verdict 

 For cases dealing with this subject, see sec. 
8.68912. 
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8.6842  Adequacy of verdict form to 
establish time period during 
which offense committed 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶17. 

8.6843  Use of "and/or" in special 
verdict 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 88, sec. 4.6821. 

8.6844  Verdict must be sufficiently 
specific to identify act or 
alternative acts on which guilt 
is predicated 

8.68441  In general 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶10-13. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶77. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 8-17, sec. 8.6893. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

8.68442  When evidence regarding 
each act is of similar 
quality so that jurors 
would have no basis for 
believing one act occurred 
but another did not 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶17. 

8.68443  When complaint or 
information charges 
multiple counts based on 
multiple acts violating 
same criminal statute, 
verdict forms should tie 
specific count to specific 
act 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶10-13. 

8.68444  When complaint or 
information charges 
multiple counts based on 
multiple acts violating 
same criminal statute, and 
verdict form fails to tie 
specific act to specific 
count, failure may not be 
prejudicial when jury 
returns guilty verdicts on 
all counts charged 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶23-27. 

8.6845  Problem with verdict form may 
be cured by instructions 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 8-44, sec. 8.6841. 

8.6846  Waiver of objection to form of 
verdict 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶10. 

8.685  Receipt and acceptance of verdict 

8.6851  When verdict deemed accepted 
thereby precluding further 
deliberations 

 State v. Knight, 143 Wis. 2d 408, 421 N.W.2d 847 
(1988): 1987 Term, p. 8-17, sec. 8.682. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶13. 

 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 
(Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112. 

8.6852  Trial court's right to refuse to 
accept verdict 
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 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 
(Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112. 

8.6853  Defendant's right to have 
counsel present at receipt of 
verdict 

 For cases dealing with this subject, see sec. 
25.1517. 

8.6854  Polling the jury 

 For cases dealing with this subject, see sec. 8.686. 

8.686  Polling the jury 

8.6861  Defendant's right to have 
jurors individually polled 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶17. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 
(1990): 1989 Term, p. 8-14, sec. 8.6833. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶33. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶13. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 8-44, sec. 8.6863. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452. 

 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 
(Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-20, sec. 8.6842. 

 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 
386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.65. 

 State v. Wojtalewicz, 127 Wis. 2d 344, 379 N.W.2d 
338 (Ct. App. 1985): 1985 Term, p. 74, sec. 4.682. 

8.6862  Juror's dissent from verdict 
during polling 

8.68621  In general 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶1-49. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶32-44. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶13. 

 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 
386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685. 

8.68622  Court's options when juror 
unambiguously dissents 
from verdict:  court must 
either (1) grant mistrial or 
(2) direct jury to deliberate 
further 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶1-49. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶34. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶13. 

8.68623  Court's options when juror 
gives ambiguous assent to 
verdict 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶35. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶34. 

 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 
386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685. 

8.68624  Waiver of right to complain 
about court's response to 
juror's dissent from verdict 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶22-29. 

8.6863  Juror's equivocation during 
polling 
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 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶32-44. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 8-15, sec. 8.6141. 

8.6864  Reassembling jury and 
conducting individual poll to 
render harmless trial court's 
initial error in denying or 
failing to conduct poll when 
required 

 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 
(Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-20, sec. 8.6842. 

8.6865  Waiver of right to have jurors 
individually polled 

8.68651  In general 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶20. 

 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 
(1990): 1989 Term, p. 8-14, sec. 8.6833. 

8.68652  Need for personal waiver 
by defendant 

 For cases dealing with this subject, see sec. 
25.5825. 

8.6866  Waiver of deficiency or 
incompleteness in individual 
polling undertaken by trial 
court by failure to call 
deficiency or incompleteness to 
attention of trial court 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 8-44, sec. 8.6863. 

8.6867  Application of harmless-error 
rule to denial of right to have 
jury polled 

8.68671  Applicability of harmless-
error rule in general 

 For cases dealing with this subject, see sec. 
11.7331. 

8.68672  Reassembling jury and 
conducting individual poll 
to render harmless trial 
court's initial error in 
denying poll 

 For cases dealing with this subject, see sec. 
8.6864. 

8.6868  When failure to request polling 
constitutes ineffective 
assistance of counsel 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 25-14, sec. 25.2591. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-16, sec. 8.6854. 

8.6869  Other matters 

8.68691  Need for defense counsel 
to advise defendant 
regarding right to have 
jurors individually polled 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 25-14, sec. 25.2591. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592. 

8.68692  Failure to give instruction 
requiring unanimity does 
not constitute 
constitutional error if poll 
of jury shows unanimity 

 For cases dealing with this subject, see sec. 
8.5453. 

8.68693  Nature and purpose of jury 
polling in general 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶15. 
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 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶33. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶22. 

8.68694  Validity of unanimous 
verdict is not dependent on 
what jurors agree to in jury 
room, but rather upon what 
is unanimously reported in 
open court 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶19. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶22. 

8.68695  Appellate review of 
polling 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶16. 

8.687  Directing verdict 

8.6871  With respect to particular 
element 

 For cases dealing with this subject, see sec. 
26.432. 

8.6872  With respect to guilt 

 For cases dealing with this subject, see sec. 
26.431. 

8.688  Use of sealed verdict 

8.6881  In general 

 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 
386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685. 

8.6882  Juror's dissent from verdict 
after verdict sealed, but before 
received 

 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 
386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685. 

8.689  Other matters 

8.6891  Special verdict 

8.68911  Propriety of use of in 
general 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶16, 20. 

8.68912  Form of 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶16. 

8.6892  Effect of jury's improperly 
returning verdicts of guilty of 
both charged offense and 
lesser-included offense 

8.68921  In general 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶9-15. 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶1-
14. 

8.68922  Proper remedy is vacation 
of lesser, rather than 
greater, offense 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶9-15. 

8.6893  Juror may dissent from verdict 
to which he has previously 
agreed at any time prior to 
reception and recording 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶12. 

 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 
386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685. 

8.6894  Requirement of submission to 
jury of proof of, and finding by 
jury of, all essential elements 
of crime 

 For cases dealing with this subject, see sec. 26.44. 

8.6895  Effect and meaning of verdict 
of not guilty: does not prove 
innocence, only existence of 
reasonable doubt as to guilt 
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 United States v. Watts, 117 S. Ct. 633 (1997): 1996 
Term, p. 9-10, sec. 9.2441. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

8.6896  Correcting jury verdict to 
reflect actual result of jury 
deliberations 

 For cases dealing with this subject, see sec. 8.697. 

8.6897  Effect of failure to read not 
guilty verdict to jury as part of 
instructions 

 For cases dealing with this subject, see sec. 
8.54992. 

8.6898  Must be sufficient specific to 
identify act, or alternative 
forms of act, on which guilt is 
predicated 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 8-17, sec. 8.6893. 

 For cases dealing with this subject, see sec. 
8.6844. 

8.6899  Other matters 

8.68991  Impeaching jury verdict 

 For cases dealing with this subject, see sec. 8.691. 

8.68992  Validity of jury's verdict 
depends on completeness 
of instructions 

 For cases dealing with this subject, see sec. 
8.51911. 

8.68993  Reinstructing jury after it 
retires to deliberate 

 For cases dealing with this subject, see sec. 8.518. 

8.68994  Verdict must be based on 
evidence properly admitted 
or on matters of which 
court has taken judicial 
notice 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶12. 

8.68995  Dissent by juror from 
verdict of guilty accepted at 
guilt stage of bifurcated 
trial after polling of jury 
has determined unanimity, 
when jury begins 
deliberations at sanity 
phase of trial 

 For cases dealing with this subject, see sec. 
8.68192. 

8.69  Other Matters 

8.691  Impeaching jury verdict 

8.6911  In general 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 87, sec. 4.3412. 

 State v. Broomfield, 223 Wis. 2d 465, 589 N.W.2d 
225 (1999): 1998 Term, p. 8-45, sec. 8.6912. 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

 State v. Williquette, 190 Wis. 2d 678, 526 N.W.2d 
144 (1995): 1994 Term, p. 8-23, sec. 8.697. 

 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 
(1994): 1993 Term, p. 20-1, sec. 20.3412. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 8-22, sec. 8.6912. 

 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 
(1984): 1983 Term, p. 87, sec. 4.3412. 

 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 
(1984): 1983 Term, p. 98, sec. 4.6911. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶62-63. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶14. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶31-39. 
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 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 
264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶15-
16. 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 8-12, sec. 8.6912. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 8-14, sec. 8.6912. 

 State v. Yang, 196 Wis. 2d 359, 538 N.W.2d 817 
(Ct. App. 1995): 1995 Term, p. 8-11, sec. 8.6911. 

 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 
561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 8-17, sec. 8.6912. 

 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 
(Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 8-8, sec. 8.694. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 20-1, sec. 20.3412. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 8-17, 
sec. 8.6912. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 8-14, sec. 8.6912. 

 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 
(Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912. 

 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 
(Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 89, sec. 4.691. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 88, sec. 4.3412. 

 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. 
App. 1983): 1982 Term, p. 76, sec. 4.691. 

8.6912  On basis of extraneous 
prejudicial information 
brought to jury's attention 

8.69121  In general 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 87, sec. 4.3412. 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-5, sec. 8.14222. 

 State v. Broomfield, 223 Wis. 2d 465, 589 N.W.2d 
225 (1999): 1998 Term, p. 8-45, sec. 8.6912. 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 
(1994): 1993 Term, p. 20-1, sec. 20.3412. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 8-22, sec. 8-6912. 

 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 
(1984): 1983 Term, p. 87, sec. 4.3412. 

 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 
(1984): 1983 Term, p. 98, sec. 4.6911. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶14. 

 Manke v. Physicians Ins. Co. of Wisconsin, Inc., 
2006 WI App 50, 289 Wis. 2d 750, 712 N.W.2d 40, at 
¶16-57. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶31-39. 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 8-12, sec. 8.6912. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 8-14, sec. 8.6912. 

 State v. Yang, 196 Wis. 2d 359, 538 N.W.2d 817 
(Ct. App. 1995): 1995 Term, p. 8-11, sec. 8.6911. 

 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 
561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 8-17, sec. 8.6912. 

 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 
(Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913. 
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 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 20-6, sec. 20.3412. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 8-17, 
sec. 8.6912. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 8-14, sec. 8.6912. 

 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 
(Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912. 

 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 
(Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912. 

 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 75, sec. 4.6911. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 88, sec. 4.3412. 

 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. 
App. 1983): 1982 Term, p. 76, sec. 4.691. 

 For cases dealing with the competency of a juror 
to testify at inquiry into validity of verdict, see sec. 
20.34122. 

8.69122  When allegations of 
motion seeking to impeach 
jury on basis of extraneous 
prejudicial information are 
sufficient to require 
evidentiary hearing 

 Manke v. Physicians Ins. Co. of Wisconsin, Inc., 
2006 WI App 50, 289 Wis. 2d 750, 712 N.W.2d 40, at 
¶24-42. 

8.69123  Competency of juror to 
testify regarding 
extraneous prejudicial 
information brought to 
jury's attention 

 For cases dealing with this subject, see sec. 
20.34122. 

8.69124  Particular extraneous 
prejudicial information:  
dictionary definition 

 Manke v. Physicians Ins. Co. of Wisconsin, Inc., 
2006 WI App 50, 289 Wis. 2d 750, 712 N.W.2d 40, at 
¶27-31, 50-57. 

8.6913  On basis that outside influence 
was improperly brought to bear 
on any juror 

8.69131  In general 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶62. 

8.69132  Juror's impending 
departure on trip, with 
which jury deliberations 
interfered, and chiding that 
juror would take from trip 
companions for delaying 
departure, is not "outside 
influence"  

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶62-63. 

8.6914  On basis of juror 
experimentation during 
deliberations with items not 
introduced into evidence 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 
(Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913. 

8.6915  By showing that jury verdict 
did not reflect actual result of 
jury deliberations 

 For cases dealing with this subject, see sec. 8.697. 

8.6916  By showing that juror or jurors 
gave incomplete or incorrect 
responses on voir dire 

 For cases dealing with this subject, see sec. 
8.1315. 

8.6917  On basis that juror did not 
understand English language 

 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 
264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶15-
16. 

8.6918  On other bases 
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8.69181  On basis that juror 
dissented from verdict of 
guilty accepted at guilt 
stage of bifurcated trial 
after polling of jury 
determined unanimity, 
when jury began 
deliberations at sanity 
phase of trial 

 For cases dealing with this subject, see sec. 
8.68192. 

8.69182  On basis of speculation 
that verdict may have been 
result of compromise or of 
mistake on part of jury 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112. 

8.6919  Other and related matters 

8.69191  Competency of juror to 
testify at inquiry into 
validity of verdict 

 For cases dealing with this subject, see sec. 
20.34122. 

8.69192  Impeachment of jury 
verdict on basis of, e.g., 
extraneous prejudicial 
information brought to 
jury's attention, may 
implicate constitutional 
rights, but reversal not 
mandated unless error is 
prejudicial 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

8.69193  Appellate review of issues 
relating to impeachment of 
verdict 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶62. 

8.692  Discharging juror during jury 
deliberations 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 67, sec. 4.691. 

 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 
845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832. 

 For cases dealing with discharging a juror 
during the trial, see sec. 8.194. 

8.693  Substitution of alternate juror 
during jury deliberations 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 68, sec. 4.692. 

 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 
845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832. 

 For cases dealing with substituting an 
alternative juror during trial, see sec. 8.195. 

8.694  Examination of juror regarding 
validity of verdict 

 For cases dealing with this subject, see sec. 
20.34122. 

8.695  Sequestration of jury during 
deliberations 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 
386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 76, sec. 4.692. 

 State v. Halmo, 125 Wis. 2d 369, 371 N.W.2d 424 
(Ct. App. 1985): 1985 Term, p. 76, sec. 4.692. 

 For cases dealing generally with the 
sequestration of the jury during the trial, see sec. 
8.863. 

8.696  Juror experimentation during 
deliberations 

 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 
(Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913. 

8.697  Correcting jury verdict to reflect 
actual result of jury deliberations 

 State v. Williquette, 190 Wis. 2d 678, 526 N.W.2d 
144 (1995): 1994 Term, p. 8-23, sec. 8.697. 
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 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 
(1994): 1993 Term, p. 20-1, sec. 20.3412. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 8-8, sec. 8.694. 

8.698  Reinstructing jury in response to 
question raised by jury during 
deliberations 

 For cases dealing with this subject, see sec. 8.634. 

8.699  Other matters 

8.6991  No need for special instruction 
to juror concerned about 
business commitment that 
obligation as juror comes first 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 74, sec. 4.671. 

8.6992  Right of jury to ignore statute 
under which defendant is 
prosecuted 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933. 

 For cases dealing with jury nullification, see sec. 
26.47. 

8.6993  Right of jurors to use common 
knowledge and experience and 
to draw on what human 
experience has taught them 

 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 
Term, p. 54, sec. 4.64. 

 For cases dealing with consideration of the 
jurors' use of common knowledge and experience 
in determining the sufficiency of the evidence to 
convict, see sec. 19.14. 

8.6994  Jury nullification: power of 
jury to acquit even though 
evidence found sufficient to 
convict 

 For cases dealing with this subject, see sec. 26.47. 

8.6995  Effect of jury's improperly 
returning verdicts of guilty of 
both charged offense and 
lesser-included offense 

 For cases dealing with this subject, see sec. 
8.6892. 

8.6996  Once court has accepted 
unanimous verdict, it cannot 
order jury to redeliberate 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶13. 

 For cases dealing with when a verdict is deemed 
accepted, see sec. 8.6851. 

8.6997  Violation of supreme court 
rules regarding management of 
jury with respect to its 
deliberations provides no 
basis, in itself, for reversing 
conviction 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶58-60. 

8.7  Insanity Phase Of Bifurcated Trial 

8.71  General Principles Relating To Insanity 
Defense 

8.711  In general 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

8.712  What Constitutes Mental Disease 
Or Defect 

8.7121  In general 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 90, sec. 4.712. 

8.7122  Temporary psychosis produced 
by alcohol or drug ingestion 

 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 
(1985): 1984 Term, p. 115, sec. 5.8421. 

 State v. Kolisnitschenko, 84 Wis. 2d 492, 267 
N.W.2d 321 (1978): 1977 Term, p. 38, sec. 4.711. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 8-15, sec. 8.712. 
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8.7123  Antisocial personality disorder 
manifested by more than 
repeated criminal or otherwise 
antisocial conduct 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 90, sec. 4.712. 

8.7124  Defendant may properly claim 
that combined defect of both 
mental disease and mental 
defect resulted in requisite lack 
of mental capacity 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 91, sec. 4.751. 

8.713  Constitutional issues relating to 
existence, substance, and scope of 
insanity defense 

8.7131  In general 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

8.7132  Constitutionality of limiting 
defense to mental disease or 
defect that renders defendant 
incapable of knowing that 
criminal act was wrong 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

8.7133  Constitutionality of placing 
burden of proof with respect to 
defense on defendant 

 For cases dealing with this subject, see sec. 8.722. 

8.72  Burden Of Proof 

8.721  In general 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 
Term, p. 77, sec. 4.72. 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 8-18, sec. 8.721. 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 92, sec. 4.72. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 8-18, sec. 
8.721. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 100, sec. 4.721. 

8.722  Constitutionality of placing burden 
of proof on defendant 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 Medina v. California, 112 S. Ct. 2572 (1992): 1991 
Term, p. 6-18, sec. 6.6331. 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 127, sec. 11.931. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 101, sec. 4.792. 

8.73  Problems Relating To Jury 

8.731  No need for new jury in insanity 
phase 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 39, sec. 4.13. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 8-13, sec. 8.732. 

8.732  Propriety of informing jury of both 
pleas at commencement of trial 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 39, sec. 4.211. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 8-13, sec. 8.732. 

8.733  Propriety of informing jury at 
insanity trial that defendant has 
pled guilty or no contest 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 8-18, sec. 
8.731. 

8.734  Taking case from jury by directing 
verdict against defendant on 
insanity issue 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 92, sec. 4.791. 
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 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 43, sec. 4.791. 

8.735  Need for consent of state before 
defendant may waive right to jury 
trial 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶17-
29. 

8.74  Admission Of Evidence 

8.741  Psychiatric and psychologic 
testimony 

 For cases dealing with this subject, see sec. 18.54. 

8.742  Lay opinion testimony 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 77, sec. 5.946. 

 For cases dealing generally with the 
admissibility of lay opinion testimony, see sec. 
20.851. 

8.743  State's right to call defense 
psychiatrist 

 For cases dealing with this subject, see sec. 18.58. 

8.744  Defendant's post-crime behavior 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 13-6, sec. 
13.381. 

8.745  Defendant may not be called as 
adverse witness 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶1-
20. 

8.75  Instructions 

8.751  Content in general 

8.752  In appropriate case, instruction on 
mental disease or defect may be 
phrased in conjunctive 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 91, sec. 4.751. 

 For cases dealing with the phrasing of the 
verdict in the conjunctive, see sec. 8.763. 

8.753  No need for instruction on 
consequences of NGI verdict 

 Shannon v. United States, 114 S. Ct. 2419 (1994): 
1993 Term, p. 8-9, sec. 8.751. 

8.76  Verdict 

8.761  Form of verdict 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 48, sec. 4.76. 

8.762  Directing verdict against defendant 
in insanity phase 

 For cases dealing with this subject, see sec. 8.734. 

8.763  Phrasing special verdict's reference 
to mental disease or defect in the 
conjunctive 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 91, sec. 4.751. 

 For cases dealing with the phrasing of the 
instructions in the conjunctive, see sec. 8.752. 

8.764  No need for unanimity; verdict is 
valid if agree to by five-sixths of 
jurors 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 8-18, sec. 8.7612. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶19. 

 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 
(Ct. App. 1986): 1986 Term, p. 92, sec. 4.762. 

8.77  Sufficiency Of Evidence To Establish 
Insanity Defense 

8.771  In general 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 127, sec. 11.932. 
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 Schultz v. State, 87 Wis. 2d 167, 274 N.W.2d 614 
(1979): 1978 Term, p. 127, sec. 11.932. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 70, sec. 5.72. 

8.772  Propriety of trial court's finding 
evidence insufficient and directing 
verdict against defendant in 
insanity phase 

 For cases dealing with this subject, see sec. 8.734. 

8.773  Jury free to disbelieve defense 
experts and, even if state declines 
to present any experts in rebuttal, 
jury may conclude defendant has 
failed to satisfy his or her burden 
of proving insanity defense 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶39, 
41. 

 For cases dealing generally with a jury's right to 
reject expert testimony even when it is 
uncontradicted, see sec. 18.28. 

8.78  Commitment Of Defendants Found 
NGI 

8.781  Need for third phase at which 
determination made whether 
defendant is presently suffering 
from mental illness and in need of 
institutional treatment 

 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 
Term, p. 10-4, sec. 10.512. 

 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 
Term, p. 77, sec. 4.782. 

 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 
(1995): 1994 Term, p. 8-26, sec. 8.7811. 

 State v. Field, 118 Wis. 2d 269, 347 N.W.2d 365 
(1984): 1983 Term, p. 101, sec. 4.793. 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 54, sec. 4.74. 

8.782  Making decision to commit 

8.7821  Test to be applied, and factors 
to be considered, in making 
commitment decision 

8.78211  In general 

 State v. Wilinski, 2008 WI App 170, 314 Wis. 2d 
643, 762 N.W.2d 399, at ¶10. 

8.7822  Standard of proof before 
commitment may be ordered 

 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 
Term, p. 77, sec. 4.782. 

 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 
(1995): 1994 Term, p. 8-26, sec. 8.7811. 

 State v. Wilinski, 2008 WI App 170, 314 Wis. 2d 
643, 762 N.W.2d 399, at ¶18. 

8.7823  Sufficiency of evidence to 
support decision to commit 

 State v. Wilinski, 2008 WI App 170, 314 Wis. 2d 
643, 762 N.W.2d 399, at ¶1-18. 

8.783  Duration of commitment 

8.7831  Constitutional limitations on 
duration 

8.78311  May exceed length of 
maximum possible 
imprisonment for crime of 
which defendant was 
found not guilty by reason 
of insanity 

 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 
Term, p. 77, sec. 4.782. 

8.78312  Cannot indefinitely 
continue commitment of 
insanity acquittee who no 
longer suffers from any 
mental illness, based on 
dangerousness alone 

 For cases dealing with this subject, see sec. 
10.512. 

8.7832  Calculation of duration under 
state statute 
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8.78321  Maximum term of 
commitment must be based 
on consecutive terms 

 State ex rel. Helmer v. Cullen, 149 Wis. 2d 161, 440 
N.W.2d 790 (Ct. App. 1989): 1988 Term, p. 8-14, 
sec. 8.7422. 

 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 
(Ct. App. 1988): 1988 Term, p. 8-14, sec. 8.7421. 

8.78322  Person found NGI of a 
misdemeanor is entitled to 
good time credit 

 State v. Moore, 167 Wis. 2d 491, 481 N.W.2d 633 
(1992): 1991 Term, p. 8-19, sec. 8.7321. 

8.7833  Trial court lacks authority to 
establish maximum period of 
commitment 

 State ex rel. Helmer v. Cullen, 149 Wis. 2d 161, 440 
N.W.2d 790 (Ct. App. 1989): 1988 Term, p. 8-14, 
sec. 8.7422. 

8.784  Reexamination of those found not 
guilty by reason of insanity 

 For cases dealing with this subject, see sec. 10.5. 

8.785  When defendant subject to NGI 
commitment, any subsequent 
sentence imposed commences on 
date of imposition unless court 
orders stay of sentence 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4942. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

8.786  When defendant subject to NGI 
commitment, any subsequent 
sentence imposed cannot be made 
consecutive or concurrent to NGI 
commitment, but subsequent 
sentence may be stayed until 
discharge from NGI commitment 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4942. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3-5. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

8.787  Appellate review of commitment 
decision 

8.7871  Standard of review 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶25-29. 

 State v. Wilinski, 2008 WI App 170, 314 Wis. 2d 
643, 762 N.W.2d 399, at ¶11-12. 

8.79  Other Matters 

8.791  Entry of insanity plea 

 For cases dealing with this subject, see sec. 6.641. 

8.792  Psychiatric examination of accused 

8.7921  In general 

 For cases dealing with this subject, see sec. 
6.6421. 

8.7922  Indigent's right to psychiatrist's 
assistance at state's expense 

 For cases dealing with this subject, see sec. 
6.6422. 

8.7923  Trial court has discretion 
whether to appoint psychiatrist 
under Wis. Stat. § 971.16(1) 

 For cases dealing with this subject, see sec. 
6.6423. 

8.7924  Public defender responsible for 
payment for expert services 
necessary for adequate insanity 
defense 

 For cases dealing with this subject, see sec. 6.646. 

8.7925  Other matters 

 For cases dealing with this subject, see sec. 
6.6426. 

8.793  State's access to records and reports 
regarding defendant's mental 
condition 
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8.7931  Past psychiatric treatment 
records 

 For cases dealing with this subject, see sec. 
18.572. 

8.7932  Defense psychiatrist's reports 

 For cases dealing with this subject, see sec. 
18.571. 

8.794  Withdrawal of insanity plea 

 For cases dealing with this subject, see sec. 6.643. 

8.795  State's right to call defense 
psychiatrist 

 For cases dealing with this subject, see sec. 18.58. 

8.796  Review of denial of pretrial 
suppression motion when 
defendant found NGI 

 For cases dealing with this subject, see sec. 7.422. 

8.797  Review of trial errors during first 
phase when defendant found NGI 

 State v. Smith, 113 Wis. 2d 497, 335 N.W.2d 376 
(1983): 1982 Term, p. 78, sec. 4.792. 

8.798  Other matters 

8.7981  Reexamination of those found 
NGI 

 For cases dealing with this subject, see sec. 10.5. 

8.7982  Discretionary reversal, in 
interest of justice, of jury's 
rejection of insanity defense 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶30-
45. 

8.7983  Application of criminal rules of 
procedure to insanity phase of 
trial in general 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at 
¶17-19. 

8.7984  Defendant's right to invoke 
Fifth Amendment privilege 
against self-incrimination at 
insanity phase of bifurcated 
trial 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶1-
20. 

8.7985  Defendant has no 
constitutional right to defense 
of insanity 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶19-21. 

8.7986  Effect of juror dissenting from 
verdict of guilty accepted at 
guilt stage of bifurcated trial 
after polling of jury that 
determined unanimity, when 
jury begins deliberations at 
sanity phase of trial 

 For cases dealing with this subject, see sec. 
8.68192. 

8.799  Other matters (cont'd) 

8.7991  Need for third phase at which 
determination made whether 
defendant is presently 
suffering from mental illness 
and in need of institutionalized 
treatment 

 For cases dealing with this subject, see sec. 
8.7811. 

8.7992  Bifurcation of issues of guilt 
and sanity 

8.79921  In general 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶19. 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at 
¶14-16. 

8.79922  Constitutionality of 
bifurcated trial system 
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 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 
(1985): 1984 Term, p. 115, sec. 5.8421. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 101, sec. 4.792. 

8.79923  History of bifurcation 
procedure 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶23. 

8.79924  Purpose of bifurcated trial 
system 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 8-20, sec. 8.7921. 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 94, sec. 4.7942. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶19. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

8.79925  Bifurcated trial procedure 
does not shift burden of 
proof to defendant on 
intent 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 101, sec. 4.792. 

8.7993  Remedy for defects in insanity 
phase 

8.79931  Need for retrial of entire 
case when error committed 
in insanity phase 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 8-20, sec. 8.793. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 8-10, sec. 8.792. 

 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 
(Ct. App. 1988): 1988 Term, p. 8-15, sec. 8.7512. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 90, sec. 4.712. 

 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 
(Ct. App. 1986): 1986 Term, p. 92, sec. 4.762. 

8.79932  Need for retrial of entire 
case when trial court 
erroneously fails to 
conduct insanity phase 

 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 
(Ct. App. 1988): 1988 Term, p. 8-15, sec. 8.7512. 

8.7994  Admissibility of psychiatric 
evidence regarding defendant's 
state of mind during guilt 
phase of bifurcated trial 

 For cases dealing with this subject, see sec. 18.53. 

8.7995  Waiver of fifth amendment 
privilege by raising insanity 
defense 

 Powell v. Texas, 109 S. Ct. 3146 (1989): 1988 Term, 
p. 25-2, sec. 25.131. 

8.7996  Nature of insanity phase of 
bifurcated trial in general 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶19. 

8.7997  Nature of insanity phase of 
bifurcated trial: civil or 
criminal? 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶19. 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at 
¶14-19. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶17-
29. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

8.7998  Public defender responsible for 
payment for expert services 
necessary for adequate insanity 
defense 

 For cases dealing with this subject, see sec. 6.646. 

8.7999  Effect of errors in guilt phase 
on outcome of insanity phase 
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 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 8-10, sec. 8.792. 

8.8  Other Trial Matters 

8.81  Defendant's Rights At Trial 

8.811  Right to be present at all stages of 
trial 

8.8111  In general 

 Crosby v. United States, 113 S. Ct. 748 (1992): 1992 
Term, p. 8-23, sec. 8.8111. 

 Kentucky v. Stincer, 107 S. Ct. 2658 (1987): 1986 
Term, p. 92, sec. 4.811. 

 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 
Term, p. 102, sec. 4.811. 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶37-42. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 
(1983): 1982 Term, p. 162, sec. 10.633. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 55, sec. 4.811. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶16. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112. 

 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 
(Ct. App. 1994): 1993 Term, p. 8-11, sec. 8.8112. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 8-15, sec. 8.8121. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 102, sec. 4.811. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 55, sec. 4.811. 

8.8112  Particular stages of trial 

8.81121  Voir dire examination of 
potential jurors 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶7-19. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112. 

 For cases dealing with the applicability of the 
harmless error rule to denial of this right, see sec. 
8.81153. 

8.81122  Hearing on competency of 
witness 

 Kentucky v. Stincer, 107 S. Ct. 2658 (1987): 1986 
Term, p. 176, sec. 8.676. 

8.81123  Judge's communication 
with jury or individual 
juror (e.g., judge's response 
to jury's question during 
deliberations): in general 

 United States v. Gagnon, 105 S. Ct. 1482 (1985): 
1984 Term, p. 95, sec. 4.81. 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 196, sec. 10.631. 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶35-64. 

 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 
(1983): 1982 Term, p. 162, sec. 10.633. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 55, sec. 4.811. 
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 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶8-20. 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶5. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-28, sec. 8.8113. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 55, sec. 4.811. 

 For cases dealing with the need for the 
defendant's presence when court communicates 
with jurors during jury deliberations, see sec. 
8.632. 

 For cases dealing with the applicability of the 
harmless error rule to denial of this right, see sec. 
8.81152. 

8.81124  Judge's communication 
with jury or individual 
juror (e.g., judge's response 
to jury's question during 
deliberations): 
communication regarding 
questions of law 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶43. 

8.81125  Court's questioning 
prospective jurors whether 
they had hardship or 
infirmity reasons for not 
being able to serve as 
jurors 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶7-19. 

8.81126  Victim's testimony 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 8-16, sec. 8.1112. 

8.81127  Jury view 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894. 

8.81128  When court decides how to 
respond to question from 
jury; conference dealing 
with how to respond to 
question from jury 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶18. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

8.8113  Determining whether right can 
be waived 

8.81131  Right to be present cannot 
be waived by voluntary 
absence except as expressly 
provided in Wis. Stat. § 
971.04 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1999 Term, p. 9-5, sec. 9.1331. 

8.81132  Right to be present at jury 
selection may not be 
waived 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

8.8114  Waiver of right by particular 
actions 

8.81141  By refusal to participate in 
trial 

 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 102, sec. 4.811. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19890�
http://www.wicourts.gov/html/ca/03/03-0191.htm�
http://www.wicourts.gov/html/ca/99/99-3084.htm�
http://www.wicourts.gov/html/ca/98/98-1091.htm�
http://www.wicourts.gov/html/ca/98/98-2171.htm�
http://www.wicourts.gov/html/ca/97/97-3294.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25743�
http://www.wicourts.gov/html/ca/00/00-1821.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28118�
http://www.wicourts.gov/html/ca/98/98-1091.htm�
http://www.wicourts.gov/html/ca/00/00-3085.htm�
http://www.wicourts.gov/html/ca/98/98-1091.htm�


8-118 

8.81142  By failure to object: in 
general 

 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 
Term, p. 8-17, sec. 8.8112. 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶46-64. 

8.81143  By failure to object:  when 
defendant and/or counsel 
fail to object to court's 
communicating with jury 
in defendant's absence, 
alleged error is treated as 
direct challenge in 
appellate court, not as 
claim of ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
8.81174. 

8.81144  By failure to appear for 
trial 

 Crosby v. United States, 113 S. Ct. 748 (1992): 1992 
Term, p. 8-23, sec. 8.8111. 

8.81145  By absenting oneself from 
trial while jury is being 
selected 

 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 
(Ct. App. 1994): 1993 Term, p. 8-11, sec. 8.8112. 

8.81146  By absenting oneself from 
trial after trial commences: 
in general 

 Crosby v. United States, 113 S. Ct. 748 (1992): 1992 
Term, p. 8-23, sec. 8.8111. 

 State v. Miller, 197 Wis. 2d 518, 541 N.W.2d 153 
(Ct. App. 1995): 1995 Term, p. 8-17, sec. 8.8113. 

8.81147  By absenting oneself from 
trial after trial commences: 
when trial commences 

 State v. Miller, 197 Wis. 2d 518, 541 N.W.2d 153 
(Ct. App. 1995): 1995 Term, p. 8-17, sec. 8.8113. 

8.81148  By disruptive conduct 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶40. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-33, sec. 25.342. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

8.81149  By explicitly waiving 
presence 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

8.8115  Applicability and application 
of harmless-error rule to denial 
of right 

8.81151  Applicability in general 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶19. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶62. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112; 
p. 8-27, sec. 8.8113. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631. 

8.81152  Applicability when right to 
be present when judge 
responds to question posed 
by jurors during 
deliberations has been 
denied 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶45. 
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 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶13. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶62. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

8.81153  Applicability when right to 
be present at voir dire 
examination of potential 
jurors has been denied 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11. 

8.81154  Application under 
particular set of 
circumstances 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶113-127. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶19-20. 

8.81155  Application when right to 
be present when judge 
responds to question posed 
by jurors during 
deliberations has been 
denied and there is absence 
of complete record of 
communication 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶118. 

8.81156  Applicability when 
defendant not present 
when court decides how to 
respond to question from 
jury during deliberations 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶19. 

8.8116  Appellate review of alleged 
denial of right 

8.81161  Determining whether 
particular proceeding 
constitutes critical stage of 
trial at which defendant 
has constitutional right to 
be present is question of 
law subject to de novo 
review by appellate court 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶13. 

8.81162  Determining whether 
particular proceeding is 
within those at which 
defendant is granted 
statutory right to be 
present is question of law 
subject to de novo review 
by appellate court 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶13. 

8.8117  Other matters 

8.81171  Need for interpreter for 
one who does not 
understand English 

 For cases dealing with this subject, see sec. 
30.971. 

8.81172  Effects of defendant's 
abnormal physical or 
mental condition 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 50, sec. 4.893. 

8.81173  Right not denied or 
unconstitutionally 
burdened by permitting 
prosecutor in closing 
argument to call jury's 
attention to fact that 
defendant, who testified, 
had opportunity to hear all 
other witnesses testify and 
to tailor his own testimony 
accordingly 

 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 
Term, p. 8-33, sec. 8.4361. 
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8.81174  When defendant and/or 
counsel fail to object to 
court's communicating 
with jury in defendant's 
absence, alleged error is 
treated as direct challenge 
in appellate court, not as 
claim of ineffective 
assistance of counsel 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶46-64. 

8.8118  Related matters 

8.81181  Right to be present at other 
stages of criminal 
proceeding 

 For cases dealing with this subject, see secs. 
12.77 and 30.96. 

8.812  Rights relating to jury 

 For cases dealing with this subject, see chapter 
26. 

8.813  Rights relating to production and 
examination of witnesses 

 For cases dealing with this subject, see sec. 20.31. 

8.814  Right to effective representation of 
counsel 

8.8141  In general 

 For cases dealing with this subject, see sec. 25.2. 

8.8142  No right to representation by 
non-attorney 

 For cases dealing with this subject, see sec. 
25.5952. 

8.815  Right to self-representation 

 For cases dealing with this subject, see sec. 30.4. 

8.816  Right to interpreter 

 For cases dealing with this subject, see sec. 
30.971. 

8.817  Rights relating to verdict 

 For cases dealing with this subject, see sec. 8.68. 

8.818  Right to public trial 

 For cases dealing with this subject, see sec. 30.7. 

8.819  Other rights 

8.8191  Right not to be tried if 
incompetent 

 For cases dealing with this subject, see sec. 6.631. 

8.82  Trial Motions 

8.821  Motions for continuance or 
adjournment 

8.8211  General principles 

8.82111  In general 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 8-23, sec. 8.8212. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶46-50. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶27-
28. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 8-12, sec. 8.8211. 

8.82112  Test to be applied by trial 
court in addressing motion 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶28. 

 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 
(Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214. 

8.82113  Test to be applied by 
appellate court in 
reviewing disposition of 
motion 
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 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶49. 

 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 
(Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214. 

8.82114  Waiver of motion by 
failure to directly make it; 
objection to evidence on 
grounds that objector will 
be unable to prepare and 
present response to 
evidence contains implicit 
request for continuance 

 For cases dealing with this subject, see sec. 
8.82141. 

8.82115  Duty of prosecutor to 
exercise "reasonable 
diligence" in attempting to 
locate victims and 
witnesses before asking for 
adjournments 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶21. 

8.8212  Particular reasons and grounds 
for motion 

8.82121  To obtain witness 

 Bowie v. State, 85 Wis. 2d 549, 271 N.W.2d 110 
(1978): 1978 Term, p. 49, sec. 4.851. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶21. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶31-
32. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Anastas, 107 Wis. 2d 270, 320 N.W.2d 15 
(Ct. App. 1982): 1981 Term, p. 70, sec. 4.8231. 

8.82122  To obtain counsel 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212. 

8.82123  To allow time for 
preparation 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 49, sec. 4.852. 

 State v. Wollman, 86 Wis. 2d 459, 273 N.W.2d 225 
(1979): 1978 Term, p. 50, sec. 4.852. 

 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 
(Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212. 

8.82124  To allow substitution of 
counsel 

 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 
(1988): 1988 Term, p. 8-17, sec. 8.8222. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶30. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶13-25. 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶18-19. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822. 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 103, sec. 4.8211. 

 For cases dealing generally with the substitution 
of counsel, see sec. 6.951. 

8.82125  To allow particular counsel 
to be present 

 Morris v. Slappy, 103 S. Ct. 1610 (1983): 1982 
Term, p. 134, sec. 8.263. 
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 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 
(1991): 1990 Term, p. 8-17, sec. 8.8211. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 60, sec. 4.851. 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶18-19. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶29-
30. 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33. 

8.82126  To meet "surprise" 
testimony 

 State v. O'Connor, 77 Wis. 2d 261, 252 N.W.2d 
671 (1977): at pages 286-90 of opinion. 

 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 
(Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214. 

8.82127  To allow prejudice to 
subside 

 For cases dealing with this subject, see sec. 
30.231. 

8.82128  Because defendant not in 
proper physical condition 
to go to trial 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 8-23, sec. 8.8212. 

8.82129  To allow party to prepare 
for testimony of expert 
witness whose identity was 
disclosed shortly before 
trial was scheduled to 
begin 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶46-50. 

8.8213  Based on legislative privilege 
created in Wis. Stat. § 757.13:  
when witness, party, or 
attorney is member of 
Legislature, in session, that fact 
is sufficient cause for 
adjournment or continuance of 
action or proceeding 

8.82131  Constitutionality of this 
privilege 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶14-24. 

8.82132  This privilege does not 
mandate that continuance 
or adjournment be ordered 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶1-27. 

8.8214  Waiver of motion 

8.82141  By failure to directly make 
it; objection to evidence on 
grounds that objector will 
be unable to prepare and 
present response to 
evidence contains implicit 
request for continuance 

 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 
(Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214. 

8.8215  Other matters 

8.82151  Court may grant party 
adjournment to prepare for 
testimony of witness 
whose identity was 
disclosed shortly before 
trial even if disclosure was 
timely under discovery 
rules 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶46-50. 

8.822  Motion for mistrial 

8.8221  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶69. 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶28-29, 50. 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 8-5, sec. 8.434. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 55, sec. 4.82. 
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 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 
(1979): 1978 Term, p. 50, sec. 4.88. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶33, 37. 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶10. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶25. 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶10. 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶23-27. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶46-51. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 8-28, sec. 8.8221. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113. 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 8-21, sec. 8.823. 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 8-21, sec. 8.823. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 81, sec. 4.871. 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 69, sec. 4.822. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 59, sec. 4.82. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 59, sec. 4.82. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 55, sec. 4.82. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 55, sec. 4.82. 

8.8222  Need for litigant to seek, and 
trial court to consider, lesser 
alternatives (e.g., a 
continuance) when making or 
dealing with mistrial motion 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 8-29, sec. 8.8222. 

8.8223  Because of jury deadlock 

 For cases dealing with this subject, see sec. 8.675. 

8.8224  Waiver of right to mistrial by 
failure to request mistrial 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶10. 

 For cases dealing with the waiver of error by the 
failure to request a mistrial, see sec. 11.43. 

8.8225  When trial court required, if at 
all, to declare mistrial sua 
sponte 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶10. 

8.8226  Determining whether further 
proceedings are barred by 
double jeopardy clause when 
mistrial is granted 

 For cases dealing with this subject, see sec. 29.41. 

8.8227  Appellate review of denial of 
motion 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶69. 
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 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶33, 37. 

8.823  Motion to dismiss at close of state's 
case 

8.8231  Test for determining 
sufficiency of evidence 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 39, sec. 4.83. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

 For cases dealing generally with the test for 
determining the sufficiency of the evidence to 
convict, see sec. 19.11. 

8.8232  Waiver of motion by 
presenting evidence 

8.82321  In general 

 State v. Kelley, 107 Wis. 2d 540, 319 N.W.2d 869 
(1982): 1981 Term, p. 69, sec. 4.8211. 

 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 
(1979): 1978 Term, p. 50, sec. 4.8921. 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶13. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514. 

8.82322  Defendant does not waive 
motion by presenting 
evidence when trial court 
has reserved decision on 
motion to dismiss until end 
of case 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

8.8233  Appellate review of disposition 
of motion 

 For cases dealing with double jeopardy 
limitations on appeal from the granting of a 
motion to dismiss at the close of the state's case, 
see sec. 29.4222. 

8.82331  Standard of review: in 
general 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 80, sec. 4.8211. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 69, sec. 4.8212. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 55, sec. 4.83. 

8.82332  Scope of review: in general 

8.82333  Scope of review: when, 
after denial of motion to 
dismiss, defendant 
presents evidence, 
appellate court considers 
entire record, including 
evidence introduced in 
defendant's case 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶13. 

8.824  Motion to dismiss at close of 
evidence 

 For cases dealing generally with the sufficiency 
of the evidence to convict, see chapter 19. 

8.825  Motion to reopen testimony 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶19. 

 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 
(1978): 1978 Term, p. 50, sec. 4.86. 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶10. 

8.826  Motion to substitute counsel 

 For cases dealing with this subject, see sec. 6.951. 

8.827  Motion for withdrawal of counsel 

 For cases dealing with this subject, see sec. 6.952. 
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8.828  Motion to disqualify counsel 

8.8281  To disqualify prosecutor 

 For cases dealing with this subject, see sec. 6.954. 

8.8282  To disqualify defense counsel 

 For cases dealing with this subject, see sec. 25.52. 

8.829  Motion in limine 

8.8291  In general 

 For cases dealing with this subject, see sec. 
6.7831. 

8.8292  Need to reraise issue or object 
at trial after motion in limine 
made and disposed of at 
pretrial hearing 

 For cases dealing with this subject, see sec. 
11.4984. 

8.8293  Ruling on motion in limine is 
provisional, subject to 
necessary adjustments in light 
of evidence and legal 
arguments later presented 
during trial 

 For cases dealing with this subject, see sec. 
6.7835. 

8.83  Defense Access To Witnesses 

8.831  In general 

 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 
(1978): 1978 Term, p. 49, sec. 4.82. 

8.832  Prosecutor's obligations relating to 
communication between 
prosecution witness and defense 
counsel 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 8-15, sec. 8.831. 

8.84  Conduct Of Judge During Trial 

8.841  In general 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 145, sec. 8.91. 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 55, sec. 4.841. 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 56, sec. 4.87. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 80, sec. 4.841. 

8.842  Requirement of impartiality 

 For cases dealing with this subject, see sec. 30.5. 

8.843  Calling and/or questioning of 
witnesses 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶1-69. 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 56, sec. 4.842. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 39, sec. 4.811. 

 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 
168, 667 N.W.2d 800, at ¶1-19. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 49, sec. 4.841. 

8.844  Comment on witnesses and 
evidence 

8.8441  In general 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 145, sec. 8.91. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 49, sec. 4.844. 

 Murray v. State, 83 Wis. 2d 621, 266 N.W.2d 288 
(1978): 1977 Term, p. 39, sec. 4.813. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 39, sec. 4.811. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432. 

 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 
(Ct. App. 1978): 1978 Term, p. 49, sec. 4.842. 
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8.8442  Statement, at end of colloquy 
with child-victim-witness 
designed to determine 
witness's competency to testify, 
that witness is credible 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432. 

8.845  Comment on merit of party's 
position 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 145, sec. 8.91. 

8.846  Expressing approval of jury's 
verdict 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 49, sec. 4.843. 

8.847  Ex parte contact 

8.8471  With witness 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 39, sec. 4.812. 

8.8472  With juror 

 United States v. Gagnon, 105 S. Ct. 1482 (1985): 
1984 Term, p. 95, sec. 4.81. 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 196, sec. 10.631. 

 United States v. United States Gypsum Co., 98 S. 
Ct. 2864 (1978): 1977 Term, p. 38, sec. 4.63. 

 For cases dealing with communications between 
the court and the jurors during jury deliberations, 
see sec. 8.63. 

 For cases dealing with the need for counsel's 
presence during communication between the court 
and the jurors, see sec. 25.1518. 

8.8473  With counsel 

8.848  Other conduct 

8.8481  Reference to defendant as "the 
prisoner" 

 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 
(1995): 1994 Term, p. 22-5, sec. 22.5411. 

8.8482  Not required to sua sponte 
exclude inadmissible or 
prejudicial evidence 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶25. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 
11.4611. 

8.849  Other matters relating to conduct of 
judge during trial 

8.8491  Failure to object to judicial 
misconduct during trial 
constitutes waiver of objection 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶36. 

8.85  Conduct Of Counsel During Trial 

8.851  Conduct of prosecutor 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 56, sec. 4.87. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 81, sec. 4.871. 

 For cases dealing with prosecutorial practices at 
trial that violate due process, see sec. 22.5. 

8.852  Conduct of defense counsel 

8.86  Conduct Of Jury During Trial 

8.861  In general 

 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 75, sec. 4.6911. 

8.862  Exposure to publicity 

8.863  Sequestration 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

 For cases dealing with the sequestration of the 
jury during deliberations, see sec. 8.695. 
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8.864  Contact with persons other than 
fellow jurors 

8.8641  Contact with court 

 For cases dealing with this subject, see sec. 
8.8472. 

8.8642  Contact with personnel in law 
enforcement agency that 
investigated case 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶38. 

8.8643  Contact with bailiff who is in 
charge of jury during trial 

 For cases dealing with this subject, see sec. 
8.8952. 

8.865  Juror's failure to appear 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 8-16, sec. 8.821. 

8.866  Juror's demeanor (i.e., nonverbal 
expressions) during course of trial 

 For cases dealing with this subject, see sec. 
8.8962. 

8.867  Problems relating to bailiff who 
has charge of jury during trial 

 For cases dealing with this subject, see sec. 
8.8952. 

8.87  Defendant's Appearance At Trial 

8.871  Shackling and other restraints 

 For cases dealing with this subject, see sec. 
22.541. 

8.872  Clothing 

 For cases dealing with this subject, see sec. 
22.542. 

8.873  Gagging 

 For cases dealing with this subject, see sec. 
22.543. 

8.874  Accompaniment by uniformed 
security personnel 

 For cases dealing with this subject, see secs. 
8.8984 and 22.544. 

8.88  Allocation Of Decision Making At 
Trial Between Counsel And Defendant 

8.881  In general 

 For cases dealing with this subject, see sec. 
25.581. 

8.882  Regarding waiver of constitutional 
rights 

 For cases dealing with this subject, see sec. 
25.582. 

8.883  Regarding other matters 

 For cases dealing with this subject, see secs. 
25.583 and 25.584. 

8.89  Other Matters 

8.891  Necessity that trial proceedings be 
open to public 

8.8911  Defendant's right to public trial 

 For cases dealing with this subject, see sec. 30.7. 

8.8912  Press's right of access to trial 

 For cases dealing with this subject, see sec. 46.14. 

8.8913  Closure of trial to public and 
press 

8.89131  In general 

 For cases dealing with this subject, see secs. 
30.723 and 46.14. 

8.89132  Closure of voir dire 

 For cases dealing with this subject, see secs. 
30.722 and 46.13. 

8.892  Television, radio and photographic 
coverage of trial 

8.8921  In general 
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 Chandler v. Florida, 101 S. Ct. 802 (1981): 1980 
Term, p. 59, sec. 4.84. 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

 For cases dealing with due process restrictions 
on television, radio, and photographic coverage of 
trial, see sec. 22.582. 

8.8922  Defendant has right to removal 
of microphone from defense 
table 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

8.893  Record of proceedings; reporting of 
proceedings 

8.8931  Need for 

8.89311  In general 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 61, sec. 4.87. 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 56, sec. 4.86. 

 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 
(1978): 1978 Term, p. 49, sec. 4.83. 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶4, 6. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶9, 16. 

8.89312  Particular proceeding: 
communications between 
court and jury 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶77-81. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶13. 

8.89313  Particular proceeding:  
videotaped deposition or 
other testimony presented 
by videotape at trial in 
general 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶14. 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶4. 

8.89314  Particular proceeding:  
audiovisual recordings in 
general 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶14. 

8.89315  Particular proceeding:  
audiovisual recording of 
statement of child received 
into evidence under Wis. 
Stat. § 908.08 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶1-6. 

8.89316  Particular proceedings:  
recordings made by 
undercover agents that are 
introduced into evidence 
and played for jury at trial 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶14. 

8.8932  Effect of loss of reporter's notes 

 For cases dealing with this subject, see sec. 
11.3322. 

8.8933  Public defender's right to copy 
of transcript at public expense 

 For cases dealing with this subject, see sec. 
11.8924. 

8.8934  Counsel's responsibility to 
request that matters of import 
be reported 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶17. 

8.8935  When particular proceeding is 
held off the record and results 
in ruling, appellate court will 
assume that off-the-record 
proceeding supports ruling 
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 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶29. 

8.8936  Applicability of harmless error 
rule when court fails to 
preserve record of proceedings 
when required to do so 

8.89361  In general 

8.89362  When court fails to 
preserve required record of 
communications between 
court and jury 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶81. 

8.894  Spectator conduct 

8.8941  In general 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 For cases dealing with due process requirements 
relating to spectator conduct at trial, see sec. 
22.5831. 

8.8942  Wearing button displaying 
victim's image 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 For cases dealing with due process requirements 
relating to spectators wearing buttons displaying 
victim's image at trial, see sec. 22.5832. 

8.895  Other matters 

8.8951  Continuance of trial 

 For cases dealing with this subject, see sec. 8.821. 

8.8952  Problems relating to bailiff 
who has charge of jury during 
trial 

8.89521  In general 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶8-15, 31-62. 

8.89522  When bailiff is witness for 
state 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶31-40. 

8.89523  When bailiff had contact 
with victim shortly after 
crime committed 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶8-15, 31-62. 

8.89524  When bailiff was involved 
in investigation of crime 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶39-40. 

8.89525  When bailiff makes 
inappropriate comments to 
jurors 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶40, 47. 

8.89526  When problems relating to 
bailiff require automatic 
reversal without harmless 
error analysis 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶31-49. 

8.89527  When problems relating to 
bailiff constitute harmless 
error 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶50-62. 

8.89528  When problems relating to 
bailiff warrant mistrial 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶50-63. 

8.896  Other matters (cont'd) 

8.8961  Substitution, withdrawal, or 
disqualification of counsel 

 For cases dealing with this subject, see sec. 6.95. 

8.8962  Removal of juror during trial 
based on juror's demeanor (i.e., 
nonverbal expressions) during 
course of trial 
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 For cases dealing with this subject, see sec. 
8.1944. 

8.8963  Defense counsel's obligations 
in assessing and responding to 
defendant's possible perjurious 
testimony 

 For cases dealing with this subject, see sec. 25.55. 

8.8964  Off-the-record conferences and 
discussions 

8.89641  Propriety of 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶9, 16. 

 For cases dealing with the need for a record of 
the trial proceedings in general, see sec. 8.8931. 

8.89642  When off-the-record 
conference or discussion 
results in ruling, court will 
assume that it supports 
ruling 

 For cases dealing with this subject, see sec. 
8.8935. 

8.8965  Trial to court 

8.89651  Although there is some 
evidentiary leeway in trials 
to court, bench-trial judges 
may not use inadmissible 
evidence to decide "critical 
issue" 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶5. 

8.8966  Jury view 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 56, sec. 4.85. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894. 

8.8967  Permitting magistrate judge to 
preside over trial in federal 
misdemeanor case 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

8.897  Other matters (cont'd) 

8.8971  Competency of defendant to 
stand trial 

 For cases dealing with this subject, see sec. 6.63. 

8.8972  Use of interpreter at trial 

 For cases dealing with this subject, see sec. 
12.693. 

 For cases dealing with the defendant's right to 
an interpreter, see sec. 30.971. 

8.8973  Effect of fact that juror was 
hearing impaired 

 For cases dealing with this subject, see sec. 
22.587. 

8.8974  Effect of fact that juror was 
sleeping during testimony 

 For cases dealing with this subject, see sec. 
22.5892. 

8.8975  Trial court's right to change its 
prior rulings 

 For cases dealing with this subject, see sec. 
47.864. 

8.8976  Discharging juror during trial 

 For cases dealing with this subject, see sec. 8.194. 

8.8977  Single trial of multiple 
defendants before multiple 
juries 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354. 

8.8978  Imposing monetary sanction on 
attorney for arriving late for 
trial 

 For cases dealing with this subject, see sec. 
12.7977. 

8.8979  Juror's viewing of defendant in 
shackles or other restraints 
outside of courtroom 
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 For cases dealing with this subject, see sec. 
22.5412. 

8.898  Other matters (cont'd) 

8.8981  Making offer of proof 

 For cases dealing with this subject, see sec. 
20.865. 

8.8982  Courtroom demonstration or 
reenactment 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 61, sec. 4.86. 

8.8983  Order in which severed 
defendants are tried 

 For cases dealing with this subject, see sec. 6.982. 

8.8984  Deployment of uniformed law 
enforcement officers in 
courtroom 

 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 
Term, p. 78, sec. 4.892. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 22-5, sec. 22.532. 

 For cases dealing with due process limitations 
on the accompaniment of the defendant by 
uniformed law enforcement officers in the 
courtroom during the trial, see sec. 22.544. 

 For cases dealing with the deployment of 
uniformed law enforcement officers in courtroom 
during the trial of one financially unable to post 
bail, see sec. 23.35. 

8.8985  Trial of defendant suffering 
from amnesia 

 For cases dealing with this subject, see sec. 
22.554. 

8.8986  Appointment of standby 
counsel 

 For cases dealing with this subject, see sec. 
25.591. 

8.8987  Conducting in-court lineup at 
trial 

 For cases dealing with this subject, see secs. 
20.3895 and 20.3896. 

8.8988  Allowing defendant to sit 
somewhere other than at 
counsel table 

 State v. Sibley, 151 Wis. 2d 228, 444 N.W.2d 391 
(Ct. App. 1989): 1989 Term, p. 8-16, sec. 8.831. 

8.8989  Respective roles of judge and 
jury at trial 

 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 
276 (1987): 1987 Term, p. 15-3, sec. 15.412. 

8.899  Other matters (cont'd) 

8.8991  Disqualifying district attorney 
from handling trial because he 
was witness at pretrial 
proceeding 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211. 

8.8992  Amending charging document 

 For cases dealing with this subject, see secs. 
6.196 and 6.56. 

8.8993  Propriety of trial to court on 
written stipulated facts 

 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 
(1992): 1992 Term, p. 38-10, sec. 38.6111. 

8.8994  Conducting in-court line-up at 
trial 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

8.8995  Conducting in-court voice line-
up at trial 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

8.8996  Recusal or disqualification of 
judge 

 For cases dealing with this subject, see sec. 6.971. 
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8.8997  Compelling defendant to take 
antipsychotic drug during trial 

 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 
Term, p. 8-19, sec. 8.831. 

8.8998  When trial commences 

 State v. Miller, 197 Wis. 2d 518, 541 N.W.2d 153 
(Ct. App. 1995): 1995 Term, p. 8-17, sec. 8.8113. 

 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

8.8999  Defendant's removal of 
element from jury's 
consideration by admission of 
existence of element 

8.89991  Removal of status element 
(e.g., prior convictions, etc., 
under Wis. Stat. § 
343.307(1), that subject 
defendant to lower 
prohibited blood alcohol 
concentration in drunk 
driving prosecution) by 
defendant's admission of 
element 

 For cases dealing with this subject, see sec. 
26.4961. 

8.89992  Cannot remove element 
from jury's consideration 
when fairness requires 
jury's consideration of 
element (e.g., when 
element necessary to fulfill 
jurors' expectations) 

 For cases dealing with this subject, see sec. 
26.4962. 
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Chapter 9  
Disposition 
 
 
 
9.1  The Sentencing Process 

9.11  General Principles 

9.111  In general 

 United States v. Grayson, 98 S. Ct. 2610 (1978): 
1977 Term, p. 52, sec. 6.12. 

 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 
(1986): 1985 Term, p. 91, sec. 6.121. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-1, sec. 9.11. 

 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 
(Ct. App. 1985): 1985 Term, p. 91, sec. 6.11. 

9.112  Sentencing proceedings not 
conducted with formality of trials 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

9.12  Presentence Investigation And Report 

9.121  Nature and purpose of presentence 
investigation and report 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶9. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶9. 

9.122  Presentence investigator's 
interview with defendant 

9.1221  In general 

 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 
(1986): 1985 Term, p. 91, sec. 6.121. 

9.1222  No need for attorney's presence 

 For cases dealing with this subject, see sec. 
25.162. 

9.1223  No need for Miranda warnings 

 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 
(1986): 1985 Term, p. 91, sec. 6.122. 

 State v. Knapp, 111 Wis. 2d 380, 330 N.W.2d 242 
(Ct. App. 1983): 1982 Term, p. 103, sec. 6.112. 

 For cases dealing with this subject, see sec. 
2.1182. 

9.1224  No requirement that defendant 
participate in interview or 
otherwise cooperate with 
presentence investigator 

 For cases dealing with this subject, see sec. 
9.1295. 

9.1225  Other matters 

 For cases dealing generally with the protection 
afforded by the privilege against self-incrimination 
at the presentence interview, see sec. 24.48. 

9.123  Presentence report 

9.1231  Constitutionality of use of 
presentence report 

9.12311  In general 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 52, sec. 6.11. 

9.12312  Determining when 
inaccuracies or defects in 
report violate due process 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶18-23. 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221. 

 For cases dealing generally with the requirement 
that a sentence be based on correct information, see 
sec. 9.23. 
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 For cases dealing generally with the requirement 
that a presentence report be accurate, see sec. 
9.1236. 

9.12313  Defendant not denied due 
process because probation 
officer who prepared 
presentence report testified 
against him at trial or 
participated in defendant's 
arrest 

 For cases dealing with this subject, see sec. 
9.1292. 

9.1232  Use of in general 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶29. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

9.1233  Defendant's rights in relation 
to presentence report 

9.12331  Right of access to 
presentence report 

 For cases dealing with this subject, see sec. 9.192. 

9.12332  Right to challenge 
statements and correct 
errors in presentence report 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

9.12333  Right to file his or her own 
presentence memorandum 

 For cases dealing with this subject, see sec. 
9.1391. 

9.12334  Right to effective 
assistance of counsel 

 For cases dealing with this subject, see secs. 
25.384 and 25.386. 

9.1234  Confidentiality of report 

9.12341  In general 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶23-46. 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 9-1, sec. 9.1226. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 9-3, sec. 9.1223. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-39, sec. 10.784. 

9.12342  Court may permit use of 
report in Ch. 980 (sexual 
predator) commitment 
proceeding 

 For cases dealing with this subject, see sec. 
10.7841. 

9.12343  Propriety of "retroactive 
authorization" for release 
and use of report 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10.55, sec. 10.783. 

9.12344  Defendant's right of access 
to report 

 For cases dealing with this subject, see sec. 9.192. 

9.1235  Effect of sentencing 
recommendation in report on 
trial court's exercise of 
sentencing discretion; trial 
court's deviation from 
recommendation in report 

9.12351  Court not bound by 
recommendation in 
presentence report 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶10. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶12. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶9. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶16. 
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 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 9-1, sec. 9.1222. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91. 

9.12352  Is sentencing court 
required to explain reasons 
for deviating from 
recommendation of 
presentence report? 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶24. 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶30. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶16. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶28. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.275. 

9.12353  Court not required to give 
any deference to 
recommendation 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶24. 

9.1236  Requirement that presentence 
report be accurate, reliable, and 
objective 

9.12361  In general 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶18-23. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶4. 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶7-14. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶36. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶23. 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

 For case dealing generally with the requirement 
that a sentence be based on correct information, see 
sec. 9.23. 

9.12362  Determining when 
inaccuracies or defects in 
report violate due process 

 For cases dealing with this subject, see sec. 
9.12312. 

9.12363  Defendant's right to 
evidentiary hearing when 
he wishes to contest factual 
matters set forth in 
presentence report 

 For cases dealing with this subject, see sec. 
9.1291. 

9.12364  Defendant's waiver of 
objection to trial court's 
consideration of inaccurate 
information 

 For cases dealing with this subject, see sec. 9.128. 

9.12365  Defendant has right to 
challenge any statement in 
PSI that he or she believes 
is inaccurate or incomplete 

 For cases dealing with this subject, see sec. 
9.1399. 

9.12366  When defendant entitled to 
new presentence report 
and new sentencing 
because of inaccuracies in 
presentence report 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶7-14. 

 For cases dealing generally with a defendant's 
right to be sentenced based on correct information, 
see sec. 9.23. 
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9.12367  When defendant, in 
postconviction motion 
attacking sentence, 
contends that presentence 
report contained inaccurate 
information and submits 
confidential, sealed 
juvenile records to support 
that contention, trial court 
must review those records 
in camera before denying 
motion 

 For cases dealing with this subject, see sec. 
9.2394. 

9.1237  Requirement that presentence 
report for person under 21 
years of age include juvenile 
adjudications that are less than 
three years old 

9.12371  Does not prohibit 
inclusion of juvenile 
adjudications that are more 
than three years old 

 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 
(Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226. 

9.12372  Does not prohibit trial 
court's consideration of 
juvenile adjudications that 
are more than three years 
old 

 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 
(Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226. 

9.1238  Trial court's authority to correct 
presentence report (e.g., by 
striking inaccurate 
information) 

9.12381  In general 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶10. 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 9-1, sec. 9.1224. 

9.12382  When correction solely 
related to Department of 
Corrections' use of report 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶14. 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 9-1, sec. 9.1224. 

9.1239  Other matters 

9.12391  Trial court not required to 
order presentence report; 
decision to order one is 
discretionary 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶10. 

 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 
(Ct. App. 1999): 1999 Term, p. 9-1, sec. 9.1221. 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211. 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

9.12392  Recommendation made by 
presentence investigator 
not subject to appellate 
review 

 For cases dealing with this subject, see sec. 
9.9522. 

9.12393  Presentence report may 
legitimately contain 
information about 
defendant's religious 
beliefs and practices 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

9.12394  Preparation of presentence 
report not constitutionally 
required nor legislatively 
mandated 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 
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9.12395  Ineffective assistance of 
counsel in relation to 
presentence report 

 For cases dealing with this subject, see secs. 
25.384 and 25.386. 

9.12396  Effect of inaccuracies in 
presentence report 

 For cases dealing with this subject, see secs. 
9.12312, 9.1236, and 9.23. 

9.12397  Propriety of expert relying 
on presentence report in 
rendering opinion 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

9.12398  Extent to which court will 
rely on presentence report 
is discretionary 

 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 
(Ct. App. 1999): 1999 Term, p. 9-1, sec. 9.1222. 

9.12399  Attorney general's review 
of report and disclosure of 
its contents when 
responding to challenge to 
sentence on appeal 

 For cases dealing with this subject, see sec. 9.958. 

9.124  Attributes of presentence 
investigator 

9.1241  Presentence investigator is not 
agent of state, but acts 
exclusively on behalf of 
judiciary 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶10. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-1, sec. 7.1421. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶9. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶5. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶24. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶32. 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

9.1242  Requirement that presentence 
investigator be neutral and 
independent 

9.12421  In general 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶10. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶1-5. 

 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶9-10. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶33, 36. 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

9.12422  Bias against defendant's 
sexual preference 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

9.12423  Bias implied as matter of 
law when presentence 
investigator married to 
prosecutor 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶1, 4. 

 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶9-10. 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 
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9.12424  Presentence investigation 
must be insulated from 
plea bargain 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

 For cases holding that a plea agreement must 
not involve any persons conducting a presentence 
investigation for the court, see sec. 7.145. 

9.12425  Bias not present when 
presentence investigator 
married to another 
probation agent and two 
agents together were 
responsible for defendant's 
supervision 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶1-5. 

9.125  Requirement that expert (e.g., 
mental health professional) who 
conducts psychological assessment 
of defendant and prepares report as 
part of presentence investigation be 
neutral and independent; expert's 
report must be accurate, reliable 
and objective 

9.1251  In general 

 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶1-19. 

9.1252  Expert who also treated 
defendant's victim has conflict 
of interest that invalidates 
reliance on his or her report 

 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶1-19. 

9.126  Admissibility of statements made 
by defendant to presentence 
investigator at proceedings other 
than sentencing 

9.1261  Are not admissible at trial on 
issue of guilt of offense to 
which those statements relate 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶21-24. 

 State v. Crowell, 149 Wis. 2d 859, 440 N.W.2d 352 
(1989): 1988 Term, p. 2-7, sec. 2.521. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶2, 16-17. 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552. 

9.1262  Are not admissible at trial for 
perjury based on inconsistency 
between those statements and 
trial testimony in case in which 
those statements were made 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶1-27. 

9.1263  Are admissible at trial on issue 
of responsibility 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552. 

9.1264  Admissibility of statements 
made to preparer of 
defendant's presentence report 
or memorandum 

 For cases dealing with this subject, see sec. 
9.19922. 

9.127  When facts stated in presentence 
report are not challenged or 
disputed by defendant at time of 
sentencing, sentencing judge may 
appropriately consider them 

 For cases dealing with this subject, see sec. 9.236. 

9.128  Defendant waives objection to, and 
circuit court does not abuse its 
discretion in relying on, incorrect 
information in presentence report 
when defendant does not point out 
incorrect information at time of 
sentencing 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

 For cases dealing with the sentencing judge's 
right to consider facts not challenged or disputed 
by defendant at time of sentencing, see sec. 9.236. 

9.129  Other matters 
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9.1291  Defendant's right to 
evidentiary hearing to contest 
factual matters set forth in 
presentence report 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

9.1292  Defendant not denied due 
process because probation 
officer who prepared 
presentence report testified 
against him at trial or 
participated in defendant's 
arrest 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 9-1, sec. 9.124. 

9.1293  It is improper for prosecutor to 
attempt to influence 
presentence investigator and/or 
his or her recommendation 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶32-37. 

9.1294  Plea agreement must not 
involve any persons conducting 
presentence investigation for 
court 

 For cases dealing with this subject, see sec. 7.145. 

9.1295  No requirement that defendant 
participate in interview or 
otherwise cooperate with 
presentence investigator 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶12, 31. 

9.1296  Means of securing defendant's 
cooperation with presentence 
investigator 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶31. 

9.13  Defendant's Rights At Sentencing 

9.131  In general 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 9-1, sec. 9.131. 

9.132  Right to be present 

9.1321  In general 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶46. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶27. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶56. 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶29. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 
(1981): 1980 Term, p. 39, sec. 3.631. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶51. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶14-20. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶7, 13. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.841. 

 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 
(Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272. 

9.1322  Cannot be waived by voluntary 
absence from hearing 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶46. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 
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 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

9.1323  Statutory right to be present 
violated by use of closed-circuit 
television 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶4. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶7. 

9.1324  Constitutional right to be 
present not necessarily violated 
by use of closed-circuit 
television 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶4. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶13. 

9.1325  Statutory right to be present at 
sentencing does not necessarily 
encompass right to be present 
when circuit court corrects 
clerical error in sentence 
portion of judgment of 
conviction 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶28-33. 

9.1326  Includes right to be present at 
resentencing designed to 
correct error in original 
sentence 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶16. 

9.1327  Consistency with right of 
court's prohibition on 
defendant looking at victim 
during her sentencing 
statement 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶51-59. 

9.1328  Denial of right is subject to 
harmless error analysis 

9.13281  Applicability of harmless-
error rule to denial of right 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶17. 

9.13282  Situations in which denial 
of right was harmless 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶19-20. 

9.133  Right of access to presentence 
report 

 For cases dealing with this subject, see sec. 9.192. 

9.134  Right to allocution 

9.1341  In general 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶35. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶56. 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶16, 18. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶13. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 
(Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272. 

9.1342  Nature and source of right; is 
right constitutional or merely 
statutory? 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶29-35. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323. 

 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 
(Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321. 
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9.1343  Constitutional right of 
allocution not necessarily 
violated by use of closed-circuit 
television 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶13. 

9.1344  Application of harmless error 
rule to denial of right 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323. 

9.1345  Denial of right is harmless 
error when court has no 
discretion as to sentence to be 
imposed under circumstances 
presented 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323. 

9.1346  Defendant has right to allocate 
before court pronounces 
sentence 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶18. 

9.1347  Defendant has right to allocate 
before court pronounces 
sentence 

9.135  Right to be sentenced on the basis 
of true and correct information 

 For cases dealing with this subject, see sec. 9.23. 

9.136  Right to due process 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶56. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221. 

9.137  Rights relating to counsel 

9.1371  Right to counsel 

 For cases dealing with this subject, see sec. 25.16. 

9.1372  Right to effective assistance of 
counsel 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

9.138  Right to fair and impartial judge 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 30-4, sec. 30.52. 

 For cases dealing generally with the right to an 
impartial judge, see sec. 30.5. 

9.139  Other rights 

9.1391  Right to file own presentence 
report or memorandum 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

9.1392  Right to speedy sentencing 

 For cases dealing with this subject, see sec. 
30.176. 

9.1393  Privilege against self-
incrimination 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec 24.831. 

9.1394  Right to present testimony 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

9.1395  Right to rebut evidence 
admitted by sentencing court 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

9.1396  No right to cross-examination 

 For cases dealing with this subject, see sec. 9.144. 

9.1397  No right to confrontation 
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 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶55. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶11. 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

9.1398  Constitutional right to have 
relevant and material factors 
which influenced sentencing 
explained on record by 
sentencing court 

 For cases dealing with this subject, see sec. 9.225. 

9.1399  Right to challenge any 
statement in PSI that he or she 
believes is inaccurate or 
incomplete 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶11, 27. 

 For cases dealing generally with a defendant's 
right to be sentenced on the basis of true and 
correct information, see sec. 9.23. 

9.14  Admission Of Evidence At Sentencing 
Proceeding 

9.141  Rules of evidence not applicable 

9.1411  In general 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶52. 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶28. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶56. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶24. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶53. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271, p. 14-
1, sec. 14.131. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 
(Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.2121. 

 State v. Pope, 107 Wis. 2d 726, 321 N.W.2d 359 
(Ct. App. 1982): 1981 Term, p. 91, sec. 6.11. 

9.1412  Rule regarding judicial notice 
not applicable at sentencing 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶24. 

9.142  Hearsay rule not applicable 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

9.143  Exclusionary rule not applicable to 
sentencing proceeding 

 For cases dealing with this subject, see sec. 9.194. 

9.144  Defendant has no right to cross-
examine those presenting evidence 
at sentencing proceeding 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

9.145  Trial court's discretion to set 
bounds on presentation of evidence 
in general 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶19-
22. 

9.146  Limitations on evidence relating to 
circumstances of crime to which 
defendant has pled guilty 
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 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶19-
22. 

9.147  Information upon which trial court 
bases sentencing decision need not 
be established beyond a reasonable 
doubt 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶20-24. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶54. 

9.148  Witnesses need not be sworn 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶56. 

9.15  Victim Impact Statement 

9.151  Propriety of use of 

9.1511  In general 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶17. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 92, sec. 6.13. 

 For cases dealing with the propriety of 
considering the rehabilitative needs of the victim, 
see sec. 9.2493. 

 For cases dealing with the propriety of 
considering the victim's wishes, see sec. 9.24732. 

9.1512  At capital sentencing 
proceeding 

 For cases dealing with this subject, see sec. 
9.5292. 

9.152  Other matters 

9.16  Sentencing Guidelines (State) 

9.161  Under indeterminate sentencing 

9.1611  Promulgation of 

 In Matter of Judicial Administration: Felony 
Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 
793 (1984): 1984 Term, p. 127, sec. 6.491. 

9.1612  Constitutionality of 

9.1613  Use of, and need to follow, in 
general 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 In Matter of Judicial Administration: Felony 
Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 
793 (1984): 1984 Term, p. 127, sec. 6.491. 

 In Matter of Implementation of Felony Sentencing 
Guidelines, 113 Wis. 2d 689, 335 N.W.2d 868 (1983): 
1982 Term, p. 114, sec. 6.495. 

 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 
(Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961. 

 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 
(Ct. App. 1988): 1988 Term, p. 9-1, sec. 9.1621. 

9.1614  Requirement that trial court 
take guidelines into 
consideration 

9.16141  In general 

 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 
N.W.2d 488, at ¶2. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶1-46. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-33, sec. 9.942. 

 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 
722 N.W.2d 760, at ¶1-11. 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 10-3, sec. 10.3322. 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313. 
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9.16142  How sentencing court 
fulfills this requirement 

 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 
N.W.2d 488, at ¶2. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶29-45. 

9.16143  Is defendant entitled to 
appellate review of failure 
to take guidelines into 
consideration? 

 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 
N.W.2d 488, at ¶2. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶16-28. 

 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 
(1995): 1995 Term, p. 9-2, sec. 9.1612. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-33, sec. 9.942. 

 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 
722 N.W.2d 760, at ¶1-11. 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 9-4, sec. 9.1612. 

 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 
729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243. 

 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 
(Ct. App. 1988): 1988 Term, p. 9-1, sec. 9.1612. 

 For cases dealing with the statutory bar to 
appellate review of court's failure to follow 
guidelines, see sec. 9.1616. 

9.1615  Requirement that trial court 
explain deviation from 
guidelines 

9.16151  In general 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-33, sec. 9.942. 

9.16152  Appropriateness of 
appellate review of failure 
to explain deviation from 
guidelines 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-33, sec. 9.942. 

 For cases dealing with the statutory bar to 
appellate review of court's failure to follow 
guidelines, see sec. 9.1616. 

9.1616  Statutory bar to appellate 
review of court's failure to 
follow guidelines 

9.16161  In general 

 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 
N.W.2d 488, at ¶2. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶16-17. 

 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 
(1995): 1995 Term, p. 9-2, sec. 9.1612. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-33, sec. 9.942. 

 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 
722 N.W.2d 760, at ¶1-11. 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 9-4, sec. 9.1612. 

 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 
729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.81. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 9-28, sec. 9.82. 

 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 
(Ct. App. 1988): 1988 Term, p. 9-1, sec. 9.1612. 

 For cases dealing with the appropriateness of 
appellate review of failure to take guidelines into 
consideration, see sec. 9.16142. 

 For cases dealing with the appropriateness of 
appellate review of failure to explain deviation 
from guidelines, see sec. 9.16152. 
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9.16162  Does statutory bar extend 
to failure to take guidelines 
into consideration? 

 For cases dealing with this subject, see sec. 
9.16142. 

9.1617  Other matters 

9.16171  Application of sentencing 
guidelines that have been 
increased since crime 
committed violates ex post 
facto law prohibition 

 For cases dealing with this subject, see sec. 
30.9231. 

9.16172  Fact that guidelines 
indicate probation as 
appropriate disposition 
does not bar sentence to 
intensive sanctions 

 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 
(Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961. 

9.16173  For purposes of guideline 
score sheets, prior 
conviction occurs at time of 
adjudication of guilt, not at 
time of sentencing and 
entry of judgment of 
conviction 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶17. 

9.162  Under determinate sentencing (i.e., 
truth-in-sentencing) 

9.1621  Requirement that trial court 
take guidelines into 
consideration 

9.16211  In general 

 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 
N.W.2d 488, at ¶2. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶1-46. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶47. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶6-12. 

 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 
722 N.W.2d 760, at ¶1-11. 

9.16212  How sentencing court 
fulfills this requirement 

 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 
N.W.2d 488, at ¶2. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶29-45. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶6. 

9.16213  Is defendant entitled to 
appellate review of failure 
to take guidelines into 
consideration? 

 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 
N.W.2d 488, at ¶2. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶16-28. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶6. 

 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 
722 N.W.2d 760, at ¶1-11. 

9.16214  Harmless error rule is 
applicable to failure to take 
guidelines into 
consideration 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶8. 

9.16215  Determining whether 
failure to take guidelines 
into consideration was 
harmless in particular case 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶8-12. 

9.1622  Statutory bar to appellate 
review of court's failure to 
follow guidelines 

9.16221  In general 
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 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 
N.W.2d 488, at ¶2. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶16-17. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶47. 

 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 
722 N.W.2d 760, at ¶1-11. 

9.16222  Does statutory bar extend 
to failure to take guidelines 
into consideration? 

 For cases dealing with this subject, see sec. 
9.16212. 

9.1623  Aggravating factor identified 
by guidelines as basis for 
imposing harsher sentence 
need not be proved beyond a 
reasonable doubt 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶20-24. 

9.1624  Need to explain departure from 
guidelines 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶26. 

9.17  Sentencing Guidelines (Federal) 

9.171  Constitutionality of guidelines and 
their application 

9.1711  Constitutionality of guidelines 
in general 

 Mistretta v. United States, 109 S. Ct. 647 (1989): 
1988 Term, p. 9-2, sec. 9.164. 

9.1712  Constitutionality of enhancing 
sentence because defendant 
committed perjury at trial 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 
1992 Term, p. 9-2, sec. 9.171. 

9.1713  Guidelines do not violate 
separation of powers doctrine 

 United States v. Booker, 125 S. Ct. 738 (2005). 

9.1714  Guidelines’ mandate that 
particular aggravating 
circumstance requires 
imposition of greater sentence, 
but not requiring aggravating 
circumstance to be proved to 
jury beyond a reasonable 
doubt, is unconstitutional 

 Irizarry v. United States, 128 S. Ct. 2198 (2008). 

 Gall v. United States, 128 S. Ct. 36 (2007). 

 Cunningham v. California, 127 S. Ct. 856 (2007). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

9.172  Determining meaning of 
guidelines 

9.1721  Guidelines Manual's 
commentary which interprets 
or explains guideline is 
authoritative unless it violates 
constitution or federal statute, 
or is inconsistent with, or 
plainly erroneous reading of, 
that guideline 

 Stinson v. United States, 113 S. Ct. 1913 (1993): 
1992 Term, p. 9-3, sec. 9.172. 

9.1722  Supreme court deference to 
sentencing commission as 
primary arbiter of meaning of 
sentencing guidelines 

 Braxton v. United States, 111 S. Ct. 1854 (1991): 
1990 Term, p. 9-1, sec. 9.172. 

9.173  Operation and application in 
general 

 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 
Term, p. 9-3, sec. 9.1732. 

9.174  In applying guidelines, court may 
consider conduct underlying 
charges of which defendant 
acquitted 

 United States v. Booker, 125 S. Ct. 738 (2005). 
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 United States v. Watts, 117 S. Ct. 633 (1997): 1996 
Term, p. 9-10, sec. 9.2441. 

9.175  For purposes of statutory directive 
that sentencing guidelines specify 
prison sentence "at or near the 
maximum term authorized for 
categories of" adult offenders who 
commit their third felony drug 
offenses or violent crime, 
"maximum term authorized" must 
be read to include all applicable 
statutory sentencing enhancements 

 United States v. Rodriquez, 128 S. Ct. 1783 (2008). 

 United States v. Labonte, 117 S. Ct. 1673 (1997): 
1996 Term, p. 9-7, sec. 9.172. 

9.176  Propriety of particular departures 
from guidelines 

9.1761  Pre-Booker 

 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 
Term, p. 9-3, sec. 9.1732. 

9.1762  Post-Booker 

 Gall v. United States, 128 S. Ct. 36 (2007). 

9.177  Departure from guidelines when 
government files motion for lesser 
sentence to reflect defendant's 
substantial assistance in 
investigation or prosecution of 
another person 

9.1771  Defendant's right to challenge 
government's failure to file 
motion 

 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 
Term, p. 9-4, sec. 9.1711. 

9.1772  Government motion attesting 
to "substantial assistance" and 
requesting departure below 
minimum applicable 
sentencing guideline does not 
also authorize court to depart 
below lower statutory 
minimum sentence 

 For cases dealing with this subject, see sec. 
9.46322. 

9.178  Appellate review of matters 
relating to application of 
guidelines 

9.1781  Review of Trial court's 
determination whether 
offender's prior convictions 
were consolidated, hence 
"related," for purposes of 
sentencing 

 Buford v. United States, 121 S. Ct. 1276 (2001), 
2000 Term USSC-10. 

9.1782  Review of trial court's 
departure from guidelines 
when guidelines were deemed 
mandatory before Booker 
decision 

9.17821  In general 

 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 
Term, p. 9-3, sec. 9.1732. 

 Williams v. United States, 112 S. Ct. 1112 (1992): 
1991 Term, p. 9-4, sec. 9.172. 

9.17822  Standard of review is 
abuse of discretion, not de 
novo 

 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 
Term, p. 9-3, sec. 9.1732. 

9.1783  Standard of review is abuse of 
discretion 

9.17831  In general 

 Gall v. United States, 128 S. Ct. 36 (2007). 

9.17832  Abuse of discretion 
standard applies whether 
sentence is inside, just 
outside, or significantly 
outside guidelines range 

 Gall v. United States, 128 S. Ct. 36 (2007). 

9.1784  Court of appeals' use of 
presumptions in reviewing 
sentence 
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9.17841  Court of appeals may apply 
presumption that sentence 
within guidelines is 
reasonable 

 Nelson v. United States, 129 S. Ct. 890 (2009). 

 Gall v. United States, 128 S. Ct. 36 (2007). 

 Rita v. United States, 127 S. Ct. 2456 (2007). 

9.17842  Court of appeals may not 
apply presumption that 
sentence outside of 
guidelines is unreasonable 

 Irizarry v. United States, 128 S. Ct. 2198 (2008). 

 Gall v. United States, 128 S. Ct. 36 (2007). 

 Rita v. United States, 127 S. Ct. 2456 (2007). 

9.179  Other matters relating to federal 
guidelines 

9.1791  Guidelines provision allowing 
court to apply guideline most 
applicable to stipulated offense 
in case of conviction by guilty 
plea containing stipulation that 
specifically establishes offense 

 Braxton v. United States, 111 S. Ct. 1854 (1991): 
1990 Term, p. 9-1, sec. 9.172. 

9.1792  Rule, originally announced in 
Supreme Court decision and 
then codified in Rule 32(h), 
Fed. R. Crim. Proc., that district 
court must give parties 
reasonable notice that it is 
contemplating upward 
departure from guidelines 
based on ground not identified 
either in the presentence report 
or in a prehearing submission 
by the government 

9.17921  In general 

 Irizarry v. United States, 128 S. Ct. 2198 (2008). 

 Burns v. United States, 111 S. Ct. 2182 (1991): 1990 
Term, p. 9-2, sec. 9.173. 

9.17922  Rule does not apply to 
post-Booker variance from 
recommended guidelines 
range 

 Irizarry v. United States, 128 S. Ct. 2198 (2008). 

9.1793  Judge, not jury, determines 
nature of defendant's conduct 
for purpose of applying 
guidelines 

 Edwards v. United States, 118 S. Ct. 1475 (1998): 
1997 Term, p. 9-1, sec. 9.171. 

9.1794  For purposes of guidelines, 
"controlled substance offense" 
does not include simple 
possession of controlled 
substance 

 Salinas v. United States, 126 S. Ct. 1675 (2006). 

9.1795  In sentencing, federal district 
court does not enjoy benefit of 
legal presumption that 
guidelines sentence should 
apply; district court may not 
presume that guidelines range 
is reasonable 

 Nelson v. United States, 129 S. Ct. 890 (2009). 

 Rita v. United States, 127 S. Ct. 2456 (2007). 

9.1796  In sentencing for offenses 
relating to crack cocaine, court 
may impose sentence based on 
disagreement with sentencing 
guidelines disparity (i.e., 100:1 
ratio) for crack and powder 
cocaine offenses; guidelines' 
crack/powder disparity is not 
effectively mandatory 

9.17961  In general 

 Spears v. United States, 129 S. Ct. 840 (2009). 

 Moore v. United States, 129 S. Ct. 4 (2008). 

 Kimbrough v. United States, 128 S. Ct. 558 (2007). 
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9.17962  Sentencing court may 
substitute ratio it believes 
is appropriate (e.g., 20:1 
ratio) 

 Spears v. United States, 129 S. Ct. 840 (2009). 

9.18  What Defendant Must Be Told At 
Sentencing 

9.181  No need to inform defendant, upon 
accepting negotiated plea of guilty 
but before sentencing, whether 
court intends to reject sentence 
recommendation, and if so, to 
permit defendant to withdraw plea 

 For cases dealing with this subject, see sec. 
7.21984. 

9.182  Requirement that defendant be 
notified of appeal rights 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State v. Argiz, 101 Wis. 2d 546, 305 N.W.2d 124 
(1981): 1980 Term, p. 77, sec. 6.12. 

9.183  That, as a felon, the defendant 
cannot legally possess a firearm 

9.1831  Providing this information is 
not element of offense of felon 
in possession of firearm 

 State v. Phillips, 172 Wis. 2d 391, 493 N.W.2d 238 
(Ct. App. 1992): 1992 Term, p. 38-4, sec. 38.1341. 

9.184  Federal requirement that defendant 
be informed of right to appeal 

9.1841  Violation of requirement does 
not provide grounds for relief 
on collateral attack if defendant 
in fact knows of right to appeal 

 Peguero v. United States, 119 S. Ct. 961 (1999): 
1998 Term, p. 9-2, sec. 9.1811. 

9.19  Other Matters 

9.191  Necessity of entry of judgment of 
conviction before sentencing 

 State v. Pham, 137 Wis. 2d 31, 403 N.W.2d 35 
(1987): 1986 Term, p. 127, sec. 6.492. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 148, sec. 6.494. 

9.192  Defendant's right of access to 
presentence report 

9.1921  In general 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶18. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 9-1, sec. 9.1224. 

 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 
N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 
9.1222. 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 9-4, sec. 9.1911. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-3, sec. 9.132. 

 State v. Thompson, 158 Wis. 2d 698, 463 N.W.2d 
402 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.181. 

 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 
(Ct. App. 1990): 1990 Term, p. 9-3, sec. 9.181. 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 9-1, sec. 9.1211. 

9.1922  Federal defendant's right to 
obtain federal presentence 
report under Freedom of 
Information Act 

 United States Dept. of Justice v. Julian, 108 S. Ct. 
1606 (1988): 1987 Term, p. 9-1, sec. 9.1211. 
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9.1923  Need for timely objection at 
sentencing hearing to denial of 
access to presentence report 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 9-4, sec. 9.1911. 

9.1924  Public defender's right to be 
provided presentence report as 
part of postconviction 
proceedings 

 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 
N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 
9.1222. 

9.1925  By making post-sentencing 
demand for copy of 
presentence report under state 
open records law 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

9.1926  For purpose of responding to 
no-merit report filed by 
defendant's appellate counsel 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶1-46. 

9.193  "Read-ins" and the "read-in" 
procedure 

9.1931  In general 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶1-98. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶27. 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶20-22. 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶41-43. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 9-4, sec. 9.182. 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 9-2, sec. 9.162. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶11-16. 

 State v. Cleaves, 181 Wis. 2d 73, 510 N.W.2d 143 
(Ct. App. 1993): 1993 Term, p. 9-15, sec. 9.4824. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

9.1932  No need for personal 
admission of read-in by 
defendant before restitution 
may be ordered on read-in 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶14. 

 State v. Cleaves, 181 Wis. 2d 73, 510 N.W.2d 143 
(Ct. App. 1993): 1993 Term, p. 9-15, sec. 9.4824. 

9.1933  Agreeing to have charges read 
in does not provide basis for 
invocation of doctrine of issue 
preclusion 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶41-43. 

9.1934  Cannot impose requirement of 
registration as sex offender 
based on "read in" offense 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶20-22. 

9.1935  Does defendant need to 
understand "read in" procedure 
to enter knowing, intelligent, 
and voluntary plea? 

 For cases dealing with this subject, see sec. 
10.4458. 

9.1936  Defendant's admission of guilt 
of read-in charge is not critical 
component of read-in 
procedure 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶1-98. 
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9.1937  Defendant's agreement to have 
charge read in is not deemed 
admission of guilt of that 
charge 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶1-98. 

9.1938  Read-in offenses are not prior 
convictions and cannot 
otherwise be treated as 
adjudications of guilt 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶90. 

9.1939  Other matters 

9.19391  Read-ins cannot be used as 
basis for invoking repeater 
statute 

 For cases dealing with this subject, see sec. 
31.6232. 

9.194  Exclusionary rule not applicable at 
sentencing proceeding 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 
(Ct. App. 1988): 1988 Term, p. 1-20, sec. 1.8221. 

9.195  No right to jury trial on sentencing 
factors 

 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 
1985 Term, p. 97, sec. 6.494. 

9.196  Burden and standard of proof on 
sentencing information and factual 
findings which impact on 
sentencing 

9.1961  No formal burden of proof 
requirement 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 9-5, sec. 9.2422. 

9.1962  Information on which trial 
court bases sentencing decision 
need not be proved beyond a 
reasonable doubt 

9.1963  Application of preponderance-
of-evidence standard at 
sentencing generally satisfies 
due process 

 United States v. Watts, 117 S. Ct. 633 (1997): 1996 
Term, p. 9-10, sec. 9.2441. 

9.197  Disqualification of judge at 
sentencing 

9.1971  In general 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

 For cases dealing generally with the recusal or 
disqualification of a judge, see sec. 6.971. 

9.1972  Particular bases for 
disqualification 

9.19721  Judge's permitting juror to 
speak during sentencing 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

9.198  Who may appear and make 
statements at sentencing; 
limitations on content of statements 

9.1981  Who may appear and make 
statements at sentencing 

9.19811  In general 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶42. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): at page 464 of opinion. 

9.19812  Defendant 

 For cases dealing with this subject, see sec. 9.132. 

9.19813  Victim 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶42. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 
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 For cases dealing with the victim's right to 
address the court at sentencing, see sec. 9.1996. 

9.19814  Defendant's family and 
friends 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): at page 464 of opinion. 

9.19815  Juror 

 For cases dealing with permitting juror to 
address court during sentencing, see sec. 9.1994. 

9.19816  Victim's family 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶42. 

9.1982  Limitations on content of 
statements 

9.19821  Must be relevant to 
sentencing 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶19. 

9.199  Other and related matters 

9.1991  Prosecutor's obligation to 
comply with plea agreement at 
sentencing proceeding 

 For cases dealing with this subject, see sec. 7.153. 

9.1992  Defendant's presentence report 
or memorandum 

9.19921  Defendant's right to file 

 For cases dealing with this subject, see sec. 
9.1391. 

9.19922  Admissibility of 
defendant's statements to 
preparer of presentence 
report or memorandum at 
trial of case in which those 
statements were made 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶1-40. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶2, 18-20. 

9.19923  Admissibility of 
defendant's statements to 
preparer of presentence 
report or memorandum at 
later trial for perjury based 
on inconsistency between 
trial those statements and 
trial testimony in case in 
which those statements 
were made 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶1-27. 

9.1993  Information on which trial 
court bases sentencing decision 
need not be proved beyond a 
reasonable doubt 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

9.1994  Permitting juror to address 
court during sentencing 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-4, sec. 9.192. 

9.1995  Determining when defects in 
sentencing process violate due 
process 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221. 

9.1996  Victim's right to provide 
statements concerning 
sentencing and to address court 
at sentencing 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶78. 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151. 

9.1997  Determination whether 
defendant is eligible for earned 
release program (ERP) 

9.19971  In general 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶1-11. 
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 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶15-19. 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶9. 

 For cases dealing generally with the earned 
release program, see sec. 9.4977. 

9.19972  Court has discretion 
whether or not to declare 
defendant eligible for 
program 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶9. 

9.19973  Court has discretion to 
decide when defendant 
will be eligible for 
program; court may 
establish waiting period 
before defendant is 
eligible for program 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶1-12. 

9.19974  Need for, and sufficiency 
of, on-the-record 
explanation of exercise of 
discretion to deny 
eligibility for program:  in 
general 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶1-11. 

9.19975  Need for, and sufficiency 
of, on-the-record 
explanation of exercise of 
discretion to deny 
eligibility for program:  
court not required to 
provide completely 
separate explanation for 
eligibility decision, so long 
as overall sentencing 
rationale also justifies 
eligibility determination 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶9. 

9.19976  Factors court should 
consider in making 
determination:  appellate 
court refuses to identify 
factors other than those 
already recognized as 
appropriate sentencing 
factors 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶9. 

9.19977  Appellate review of trial 
court's determination of 
eligibility for program 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶7. 

9.19978  Court at reconfinement 
hearing after revocation of 
supervised release has no 
authority to determine 
revoked supervisee’s 
eligibility for ERP 

 For cases dealing with this subject, see sec. 
41.7441. 

9.1998  Determination whether 
defendant is eligible for 
challenge incarceration ("boot 
camp") program (CIP) 

9.19981  In general 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶8. 

 State v. Lehman, 2004 WI App 59, 270 Wis. 2d 
695, 677 N.W.2d 644, at ¶8. 

 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 
632 N.W.2d 112, 2001 Term WCA-20, at ¶1-12. 

 For cases dealing generally with the challenge 
incarceration ("boot camp") program, see sec. 
9.4978. 

9.19982  Court has discretion 
whether or not to declare 
defendant eligible for 
program 

 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 
632 N.W.2d 112, 2001 Term WCA-20, at ¶1-12. 
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9.19983  Court has discretion to 
decide when defendant 
will be eligible for 
program; court may 
establish waiting period 
before defendant is 
eligible for program 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶8. 

 State v. Lehman, 2004 WI App 59, 270 Wis. 2d 
695, 677 N.W.2d 644, at ¶1-19. 

9.19984  Court at reconfinement 
hearing after revocation of 
supervised release has no 
authority to determine 
revoked supervisee’s 
eligibility for CIP 

 For cases dealing with this subject, see sec. 
41.7441. 

9.19985  Matters relating to CIP 
other than determination 
of eligibility for program 

 For cases dealing with this subject, see sec. 
9.4978. 

9.19986  Court's eligibility 
determination does not 
place defendant into CIP; it 
is but one criteria 
considered by DOC, which 
makes decision whether 
defendant should 
participate in program 

 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d 
__, 777 N.W.2d 114, at ¶1, 10. 

9.1999  Other and related matters 

9.19991  Determinate sentencing; 
imposition of bifurcated 
sentence of imprisonment 
and extended supervision 

 For cases dealing with this subject, see sec. 9.41. 

9.19992  Trial court not bound by 
prosecutor's 
recommendation in 
determining sentence 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶38. 

9.19993  Information upon which 
trial court bases sentencing 
decision need not be 
established beyond a 
reasonable doubt 

 For cases dealing with this subject, see sec. 9.147. 

9.19994  Court's obligation to ask 
prosecutor if he or she has 
consulted with victim and 
has given notice of 
sentencing 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶64. 

9.19995  Right of court to order drug 
testing of convicted 
defendant prior to 
sentencing 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

9.19996  Defendant has no right of 
access to notes prepared by 
trial court for sentencing 

 For cases dealing with this subject, see sec. 
9.9583. 

9.19997  Aggravating factor 
identified by trial court as 
basis for imposing harsher 
sentence does not need to 
be proved beyond a 
reasonable doubt 

 For cases dealing with this subject, see sec. 
30.317. 

9.19998  Deferred prosecution 
programs 

 For cases dealing with this subject, see sec. 12.81. 

9.19999  Sentencing upon 
revocation of extended 
supervision 

 For cases dealing with this subject, see sec. 41.74. 
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9.2  Exercise Of Sentencing Discretion 

9.21  General Principles 

9.211  In general 

 Texas v. McCullough, 106 S. Ct. 976 (1986): 1985 
Term, p. 92, sec. 6.21. 

 United States v. Grayson, 98 S. Ct. 2610 (1978): 
1977 Term, p. 52, sec. 6.21. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶31-33. 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶17-30. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶1-77. 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 9-6, sec. 9.213. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 9-7, sec. 9.231. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 122, sec. 6.21. 

 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 
(1986): 1985 Term, p. 91, sec. 6.121. 

 In Matter of Judicial Administration: Felony 
Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 
793 (1984): 1984 Term, p. 123, sec. 6.21. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 136, sec. 6.21. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 104, sec. 6.21. 

 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 
170 (1981): 1980 Term, p. 78, sec. 6.21. 

 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 
(1980): 1979 Term, p. 78, sec. 6.21. 

 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 
(1978): 1977 Term, p. 52, sec. 6.21. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶39-46. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶24-29. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶7-10. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶15-23. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶18-25. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶45-48. 

 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 
707 N.W.2d 876, at ¶7. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶20-28. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶5. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶12-15. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶18. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶7-9. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶36, 39. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶52. 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶7-8. 

 State v. Larson, 2003 WI App 235, 268 Wis. 2d 
162, 672 N.W.2d 322, at ¶3. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶22-26. 
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 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶15-20. 

 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 
653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶31. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶24, 
26-27. 

 State v. Fenz, 2002 WI App 244, 258 Wis. 2d 281, 
653 N.W.2d 280, 2002 Term WCA-99, at ¶11. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶5-21. 

 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 
690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶7-
18. 

 State v. Norton, 2001 WI App 245, 248 Wis. 2d 
162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶14. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶60-
66. 

 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 
632 N.W.2d 112, 2001 Term WCA-20, at ¶9-10. 

 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 
619 N.W.2d 289, 2000 Term WCA-99, at ¶7-12. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶52. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271. 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 
843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941. 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 9-2, sec. 9.211. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245. 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211. 

 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 
(Ct. App. 1996): 1996 Term, p. 9-12, sec. 9.2513. 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 9-9, sec. 9.242. 

 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 
841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911. 

 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 
(Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822. 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 10-3, sec. 10.3322. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.411. 

 State v. Bobbitt, 178 Wis. 2d 11, 503 N.W.2d 11 
(Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2421. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 9-4, sec. 9.211. 

 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 
729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243. 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421. 

 State v. Canadeo, 168 Wis. 2d 559, 484 N.W.2d 340 
(Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1922. 
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 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-30, sec. 9.81. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 
(Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 9-27, sec. 9.81. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 9-17, sec. 9.81. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.211. 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.211. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.26. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 124, sec. 6.26. 

 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 
(Ct. App. 1987): 1986 Term, p. 184, sec. 8.972. 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 122, sec. 6.21. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 123, sec. 6.21. 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 123, sec. 
6.241. 

 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 
(Ct. App. 1984): 1984 Term, p. 129, sec. 6.81. 

 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 
(Ct. App. 1984): 1983 Term, p. 136, sec. 6.21. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 136, sec. 6.21. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 137, sec. 6.241. 

 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. 
App. 1983): 1982 Term, p. 117, sec. 6.81. 

 State v. Bernal, 111 Wis. 2d 280, 330 N.W.2d 219 
(Ct. App. 1983): 1982 Term, p. 104, sec. 6.21. 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 91, sec. 6.21. 

 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 
(Ct. App. 1981): 1981 Term, p. 91, sec. 6.21. 

 State v. Martin, 100 Wis. 2d 326, 302 N.W.2d 58 
(Ct. App. 1981): 1980 Term, p. 78, sec. 6.21. 

 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 
(Ct. App. 1981): 1980 Term, p. 78, sec. 6.21. 

 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. 
App. 1979): 1979 Term, p. 78, sec. 6.21. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 66, sec. 6.21. 

 For cases dealing with the principles of appellate 
review of the trial court's exercise of sentencing 
discretion, see sec. 9.91. 

9.212  Discretion cannot be exercised 
based on preconceived, inflexible 
view or policy (i.e., mechanistic 
approach) with respect to sentence 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 
(1996): 1995 Term, p. 9-24, sec. 9.6336. 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶9-10. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-6, sec. 9.214. 
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 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 
(Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272. 

 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 
(Ct. App. 1988): 1988 Term, p. 9-3, sec. 9.213. 

 State v. Martin, 100 Wis. 2d 326, 302 N.W.2d 58 
(Ct. App. 1981): 1980 Term, p. 78, sec. 6.21. 

9.213  Sentencing court should have 
access to and consider all 
information that might aid in 
rendering appropriate sentence 

9.2131  In general 

 United States v. Watts, 117 S. Ct. 633 (1997): 1996 
Term, p. 9-10, sec. 9.2441. 

 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 
Term, p. 9-4, sec. 9.2121. 

 Nichols v. United States, 114 S. Ct. 1921 (1994): 
1993 Term, p. 9-3, sec. 9.2121. 

 Dawson v. Delaware, 112 S. Ct. 1093 (1992): 1991 
Term, p. 9-6, sec. 9.2121. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶8. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶27. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶45. 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 
(1997): 1996 Term, p. 9-44, sec. 9.4956. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-1, sec. 7.1421. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶28. 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶19. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶44. 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶9. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-3, sec. 9.2151. 

 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245. 

 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 
(Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226. 

 State v. Young, 180 Wis. 2d 700, 511 N.W.2d 309 
(Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2121. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 
(Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.2121. 

9.2132  Denial of access to information 
pursuant to plea or other 
agreement or otherwise is 
contrary to public policy 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 7-1, sec. 7.1421. 

 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 
(Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226. 

 State v. Young, 180 Wis. 2d 700, 511 N.W.2d 309 
(Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2121. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251. 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 
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 For cases holding that an agreement to withhold 
relevant information from the sentencing court 
violates public policy and, therefore, is invalid, see 
sec. 7.1421. 

9.214  Sentencing court not required to 
specifically address on record each 
of the factors that have been 
recognized as appropriate 
sentencing factors; court may limit 
its discussion to only those factors 
it believes are relevant 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶41. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 9-6, sec. 9.213. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶18. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶23. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶16. 

9.215  Sentencing court not required to 
take ABA guidelines into 
consideration when imposing 
sentence 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 9-28, sec. 9.82. 

9.216  Matters that do no bind trial court's 
exercise of sentencing discretion 

9.2161  Trial court not bound by plea 
agreement 

 For cases dealing with this subject, see sec. 7.192. 

9.2162  Trial court not bound by 
recommendation in 
presentence report 

 For cases dealing with this subject, see sec. 
9.12351. 

9.217  Other matters 

9.2171  When discretion is exercised 
based on clearly irrelevant or 
improper factor, there is 
erroneous exercise of 
discretion, entitling defendant 
to resentencing 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶17. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶27. 

9.2172  Principles governing exercise 
of discretion in sentencing 
upon revocation of extended 
supervision 

 For cases dealing with this subject, see sec. 
41.741. 

9.2173  Weight to be given to particular 
sentencing factors lies within 
trial court's discretion 

 For cases dealing with this subject, see sec. 9.261. 

9.2174  Required exercise of discretion 
relating to imposition of DNA 
surcharge 

 For cases dealing with this subject, see sec. 
9.49845. 

9.218  Other matters (cont'd) 

9.2181  Sentencing while trial judge is 
in middle of recall effort that 
was based on allegations that 
judge was too lenient in 
sentencing 

 For cases dealing with this subject, see sec. 
9.2887. 

9.2182  Requirement that court impose 
"minimum amount of custody" 
consistent with appropriate 
sentencing factors 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶26. 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶20. 
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 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶44. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶8. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶7, 23. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶25. 

9.2183  Requirement that court first 
consider and reject probation 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶44. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶31. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶19. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶47-48. 

9.2184  Requirement that court explain 
how each component of 
bifurcated sentence advances 
objectives it has specified 

 For cases dealing with this subject, see sec. 
9.21883. 

9.2185  No requirement that court 
explain with detailed 
specificity why it chose precise 
sentence imposed or why it 
chose sentence imposed over 
shorter sentence, e.g., why it 
chose sentence of 20 years 
rather than 15 years 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶30. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶54-57. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶12, 14. 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶12. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶17, 22. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶25, 34. 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶17. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶26. 

9.2186  Whether particular factor or 
characteristic relating to 
defendant will be deemed 
either mitigating or aggravating 
circumstance depends on 
particular defendant and 
particular case 

 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 
729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243. 

9.2187  Court not required to look into 
future; only required to 
consider facts that are of record 
or are reasonably derived by 
inference from record 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

9.2188  Requirements governing 
court's exercise of sentencing 
discretion under truth-in-
sentencing that are imposed, 
and not imposed, by Gallion 
decision 

9.21881  In general 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶25. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶11-12. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶11. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶15-23. 

http://www.wicourts.gov/html/sc/01/01-0051.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17661�
http://www.wicourts.gov/html/ca/03/03-2974.htm�
http://www.wicourts.gov/html/ca/02/02-1431.htm�
http://www.wicourts.gov/html/sc/01/01-0051.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35418�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24502�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21574�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=21700�
http://www.wicourts.gov/html/sc/01/01-0051.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30876�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26627�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24502�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21177�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20692�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=7484�
http://www.wicourts.gov/html/ca/97/97-2616.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34839�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30876�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27331�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24502�


9-29 

9.21882  Gallion revitalizes 
sentencing jurisprudence, 
but does not make any 
momentous changes in it 

 For cases dealing with this subject, see sec. 
9.91133. 

9.21883  Gallion applies only to 
"future cases" 

 For cases dealing with this subject, see sec. 
9.91134. 

9.21884  Requirement that 
sentencing court explain 
how sentence's 
components promote 
sentencing objectives 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶10. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶17. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶23, 30-34. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶4. 

9.21885  Court not required to 
explain with specificity 
comparative weight 
assigned to each 
sentencing factor and 
exactly how factors 
translated into specific 
number of years 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶29. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶21-22. 

9.21886  Court must provide 
explanation for general 
range of sentence imposed, 
not for precise number of 
years chosen, and it need 
not explain why it did not 
impose lesser sentence 

 For cases dealing with this subject, see sec. 
9.2185. 

9.21887  Principles governing trial 
court's exercise of 
sentencing discretion have 
not changed with advent of 
truth-in-sentencing: greater 
specification of reasons for 
sentence imposed not 
required, but there is 
greater need to articulate 
on record reasons for 
particular sentence 
imposed, and appellate 
courts must more closely 
scrutinize record to ensure 
that discretion was 
exercised and that basis of 
that exercise of discretion 
is set forth 

 For cases dealing with this subject, see sec. 
9.2196. 

9.21888  Requirement that court 
first consider and reject 
probation 

 For cases dealing with this subject, see sec. 
9.2183. 

9.2189  Aggravating factor identified 
by trial court as basis for 
imposing harsher sentence 
does not need to be proved 
beyond a reasonable doubt 

 For cases dealing with this subject, see sec. 
30.317. 

9.219  Other matters (cont'd) 

9.2191  Sentencing judge may use all 
of the information it possesses 
in imposing sentence 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 31-11, sec. 31.62322. 
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9.2192  When same judge, who 
presided over original 
sentencing, also presides at 
sentencing after revocation of 
probation, judge does not have 
to restate reasons supporting 
original sentencing; original 
sentencing reasons will be 
deemed to be implicitly 
adopted; appellate court will 
review two sentencing 
proceedings on global basis, 
treating sentencing after 
revocation as "continuum" of 
original sentencing 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶21. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶17. 

 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 
707 N.W.2d 876, at ¶10. 

 State v. Reynolds, 2002 WI App 15, 249 Wis. 2d 
798, 643 N.W.2d 165, 2001 Term WCA-213, at ¶8. 

 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 
619 N.W.2d 289, 2000 Term WCA-99, at ¶7-9. 

9.2193  When different judges preside 
at original sentencing and at 
sentencing after revocation of 
probation, judge presiding over 
sentencing after revocation of 
probation should familiarize 
himself with trial testimony, 
original sentencing judge's 
sentencing comments, and 
presentence report prepared for 
original sentencing 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶26. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶30. 

 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 
707 N.W.2d 876, at ¶13. 

 State v. Reynolds, 2002 WI App 15, 249 Wis. 2d 
798, 643 N.W.2d 165, 2001 Term WCA-213, at ¶1-
15. 

9.2194  Imposing sentence that is so 
long that it is "meaningless" 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶18. 

9.2195  Need for trial court to explain 
deviation from sentencing 
recommendations 

9.21951  Recommendation of 
presentence report 

 For cases dealing with this subject, see sec. 
9.12352. 

9.21952  Recommendation of 
prosecutor made pursuant 
to plea bargain 

 For cases dealing with this subject, see sec. 
7.21991. 

9.2196  Principles governing trial 
court's exercise of sentencing 
discretion have not changed 
with advent of truth-in-
sentencing; greater 
specification of reasons for 
sentence imposed not required; 
but there is greater need to 
articulate on record reasons for 
particular sentence imposed 
and appellate courts are 
required to more closely 
scrutinize record to ensure that 
discretion was exercised and 
that basis of that exercise of 
discretion is set forth 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶1-51. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶19-20. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶26. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶5-
14. 
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9.2197  Comparative information on 
sentencing practices, or 
sentencing guidelines, are not 
required in order to impose 
valid sentence 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶11-
12. 

9.2198  Propriety of contrasting 
victim's good character with 
defendant's bad character 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶63, 71-72. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶15-
24. 

9.2199  Objectives of sentencing 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶23. 

9.22  Explanation For Sentence (i.e., Reasons 
For Sentence) Must Be Set Forth In 
Record 

9.221  In general 

 Rita v. United States, 127 S. Ct. 2456 (2007). 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶33. 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶26. 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶17-30. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 9-6, sec. 9.213. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 9-7, sec. 9.231. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 122, sec. 6.21. 

 In Matter of Judicial Administration: Felony 
Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 
793 (1984): 1984 Term, p. 123, sec. 6.22. 

 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 
(1984): 1983 Term, p. 136, sec. 6.22. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 136, sec. 6.22. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 104, sec. 6.22. 

 State v. Stubbendick, 110 Wis. 2d 693, 329 N.W.2d 
399 (1983): 1982 Term, p. 104, sec. 6.22. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶45. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶24. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶5. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶11-12. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶11. 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶12. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶7. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶15-23. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶1-31. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶10. 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶14-18. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶8. 
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 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶5-21. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶52. 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 10-3, sec. 10.3322. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91. 

 State v. Canadeo, 168 Wis. 2d 559, 484 N.W.2d 340 
(Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1922. 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.22. 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 130, sec. 
6.81. 

 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 
(Ct. App. 1984): 1983 Term, p. 136, sec. 6.22. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 152, sec. 6.81. 

 City of Prairie du Chien v. Evans, 100 Wis. 2d 358, 
302 N.W.2d 61 (Ct. App. 1981): 1980 Term, p. 78, 
sec. 6.22. 

9.222  Sentencing court not required to 
specifically address on record each 
of the factors that have been 
recognized as appropriate 
sentencing factors, only those it 
believes are relevant 

 For cases dealing with this subject, see sec. 9.214. 

9.223  When same judge presides at 
sentencing after revocation and 
original sentencing, judge does not 
have to restate reasons supporting 
original sentencing; original 
sentencing reasons will be deemed 
to be implicitly adopted 

 For cases dealing with this subject, see sec. 
9.2192. 

9.224  Appellate court's duty to search 
record to determine whether 
sentence can be sustained as proper 
discretionary act when trial court 
has failed to adequately set forth 
reasons for sentence imposed 

9.2241  In general 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶17, 21. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶9. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶8. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶6, 19-21. 

 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 
619 N.W.2d 289, 2000 Term WCA-99, at ¶7. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶52. 

9.2242  Duty should not be interpreted 
as creating opportunity for trial 
court to stuff record with post-
sentencing rationalizations for 
sentence that were absent from 
original sentencing decision 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶19. 

9.2243  Under Gallion, appellate court 
is not permitted to engage in 
"implied reasoning" by 
sentencing court when it 
reviews sentence 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶25. 
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9.225  Defendant has constitutional right 
to have relevant and material 
factors which influenced 
sentencing explained on record by 
sentencing court 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶21. 

9.226  When sentence not adequately 
explained at time of sentencing, 
may trial court cure defect by 
explaining reasons for sentence in 
response to post-sentencing motion 
challenging sentence? 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶19. 

9.227  Trial court not required to explain 
deviation from recommendations 
of presentence report or prosecutor 

 For cases dealing with this subject, see secs. 
7.21991 and 9.12352. 

9.228  Need to explain why consecutive 
sentence imposed 

 For cases dealing with this subject, see sec. 
9.4222. 

9.229  Other matters 

9.2291  Court must provide 
explanation for general range 
of sentence imposed, not for 
precise number of years 
chosen, and court need not 
explain why it did not impose 
lesser sentence 

 For cases dealing with this subject, see sec. 
9.2185. 

9.2292  In federal courts 

 Rita v. United States, 127 S. Ct. 2456 (2007). 

9.2293  Requirement that explanation 
for imposition of DNA 
surcharge be set forth in record 

 For cases dealing with this subject, see sec. 
9.49845. 

9.23  Must Be Based On Correct Information 

9.231  In general 

 Roberts v. United States, 100 S. Ct. 1358 (1980): 
1979 Term, p. 78, sec. 6.221. 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶5. 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶1-31. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶27-28. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶56. 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 9-7, sec. 9.231. 

 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 
N.W.2d 899 (1982): 1982 Term, p. 105, sec. 6.23. 

 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 
(1979): 1978 Term, p. 72, sec. 7.324. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶45-47. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶5. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶18. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶11. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶22-28. 

 State v. Moore, 2006 WI App 162, 295 Wis. 2d 514, 
721 N.W.2d 725, at ¶10. 
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 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶7-14. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶1-14. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶78-80. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶16-34. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶23. 

 State v. Norton, 2001 WI App 245, 248 Wis. 2d 
162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶14-
16. 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶20. 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶7-9. 

 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 
(Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211. 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 9-7, sec. 9.23. 

 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 
(Ct. App. 1993): 1992 Term, p. 9-6, sec. 9.23. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 9-1, sec. 9.124. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 92, sec. 6.23. 

9.232  Defendant asking for resentencing 
based on court’s alleged reliance on 
inaccurate information must show:  
(1) that information was inaccurate; 
(2) that trial court actually relied on 
it 

9.2321  In general 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶1-31. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶46. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶23. 

 State v. Moore, 2006 WI App 162, 295 Wis. 2d 514, 
721 N.W.2d 725, at ¶10. 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶8-13. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶6. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶22. 

9.2322  Standard of proof by which 
defendant must make required 
showing: must defendant 
establish both prongs by clear 
and convincing evidence? 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶19, 25. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶6. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶22. 

9.2323  Postconviction court’s assertion 
of non-reliance on allegedly 
inaccurate sentencing 
information is not dispositive 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶47. 
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 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶10-12. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶9. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶28. 

9.2324  Defendant is only required to 
show actual reliance, not 
prejudical reliance 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶1-31. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶4. 

9.233  Once defendant establishes two 
prongs, burden shifts to state to 
show error was harmless 

9.2331  In general 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶3, 19, 25, 26, 30-31. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶46. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶23. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶6. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶22. 

9.2332  When inaccurate information 
in presentence report 
constitutes harmless error 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶20. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶6. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶27-34. 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

9.234  Defendant waives objection to, and 
circuit court does not abuse its 
discretion in relying on, incorrect 
information when defendant does 
not point out incorrect information 
at time of sentencing 

9.2341  In general 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶6. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶23-26. 

9.2342  Application of this rule to 
incorrect information in 
presentence report 

 For cases dealing with this subject, see secs. 
9.128 and 9.236. 

9.2343  When court of appeals will 
ignore waiver 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶25-26. 

9.235  Determining when inaccuracies 
and defects in presentence report 
violate due process 

 For cases dealing with this subject, see sec. 
9.12312. 

9.236  When facts stated in presentence 
report are not challenged or 
disputed by defendant at time of 
sentencing, sentencing judge may 
appropriately consider them 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

9.237  Effect of court's mistaken beliefs 
regarding defendant's prior 
convictions 
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9.2371  Mistaken belief regarding 
number of convictions, i.e., 
belief that defendant had more 
convictions than he actually 
had 

9.23711  In general 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶1-31. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶1-14. 

9.23712  When defendant does not 
dispute underlying 
conduct that judge 
mistakenly believed had 
resulted in convictions 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶1-31. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶1-14. 

9.2372  Mistaken belief that all prior 
convictions were valid 

9.23721  In general 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶11-12. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶12-13. 

9.23722  Where prior invalid 
convictions resulted in 
long prison sentence under 
harsh conditions 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶11-12. 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶12-13. 

9.238  Appellate review of question 
whether defendant has been denied 
right to be sentenced based on 
correct information 

9.2381  Standard of review 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶46. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶5. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶23. 

 State v. Moore, 2006 WI App 162, 295 Wis. 2d 514, 
721 N.W.2d 725, at ¶10. 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶7. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶21. 

9.239  Other matters 

9.2391  Competency or mental 
responsibility examination 
considered by court at 
sentencing is not inaccurate 
simply because it contains 
information regarding future 
dangerousness that defendant 
contends was beyond scope of 
examination 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶7-9. 

9.2392  When trial counsel renders 
ineffective assistance of 
counsel because of failure to 
object to inaccuracies or other 
defects in presentence report 

 For cases dealing with this subject, see sec. 
25.384. 

9.2393  When same judge presides at 
sentencing and postconviction 
hearing, and determines that 
sentence would be the same 
with corrected information, has 
defendant received sufficient 
resentencing remedy for 
reliance on incorrect 
information at sentencing? 

 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 
464, 703 N.W.2d 683, at ¶9. 
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9.2394  When defendant, in 
postconviction motion 
attacking sentence, contends 
that presentence report 
contained inaccurate 
information and submits 
confidential, sealed juvenile 
records to support that 
contention, trial court must 
review those records in camera 
before denying motion 

 State v. Moore, 2006 WI App 162, 295 Wis. 2d 514, 
721 N.W.2d 725, at ¶1-14. 

9.2395  Need to give defendant 
advance notice of matters that 
will be considered in 
sentencing so he will have 
opportunity to rebut false 
information 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶24-25. 

9.2396  When defendant's 
postconviction motion 
challenging sentence on 
grounds court relied on 
inaccurate information is 
sufficient to warrant 
evidentiary hearing 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶26-27. 

9.2397  Trial court's mistaken belief 
regarding when defendant 
would likely be paroled does 
not constitute inaccurate 
information entitling 
defendant to resentencing 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶13. 

9.24  Proper Factors To Consider 

9.241  In general 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 9-22, sec. 9.5141. 

 Nichols v. United States, 114 S. Ct. 1921 (1994): 
1993 Term, p. 9-3, sec. 9.2121. 

 Roberts v. United States, 100 S. Ct. 1358 (1980): 
1979 Term, p. 78, sec. 6.221. 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶20. 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶78. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶43. 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶12. 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 
(1997): 1996 Term, p. 9-44, sec. 9.4956. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 9-9, sec. 9.241. 

 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 
(1996): 1995 Term, p. 9-24, sec. 9.6336. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 9-6, sec. 9.213. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 9-6, sec. 9.241. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 9-6, sec. 9.241. 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 9-4, sec. 9.241. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 122, sec. 6.21. 
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 In Matter of Judicial Administration: Felony 
Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 
793 (1984): 1984 Term, p. 127, sec. 6.491. 

 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 
(1984): 1983 Term, p. 136, sec. 6.241. 

 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 
(1984): 1983 Term, p. 136, sec. 6.241. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 137, sec. 6.21. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 105, sec. 6.241. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 78, sec. 6.231. 

 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 
(1980): 1979 Term, p. 78, sec. 6.221. 

 Williams v. State, 79 Wis. 2d 235, 255 N.W.2d 504 
(1977): 1977 Term, p. 52, sec. 6.221. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶40. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶30. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶24. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶11. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶7, 9. 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶8. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶18. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶23. 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶14. 

 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 
707 N.W.2d 876, at ¶7. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶20. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶6-7. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶13-14. 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶19. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶17. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶36. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶53. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶12. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶19. 

 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶15-20. 

 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 
653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶31. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶16, 
24, 26. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶7. 

 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 
690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶8-
15. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶65. 

 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 
632 N.W.2d 112, 2001 Term WCA-20, at ¶10. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶18. 

 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 
619 N.W.2d 289, 2000 Term WCA-99, at ¶7. 
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 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶52. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271. 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 
843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 9-2, sec. 9.211. 

 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211. 

 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 
(Ct. App. 1996): 1996 Term, p. 9-12, sec. 9.2513. 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 9-9, sec. 9.242. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 
(Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323. 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911. 

 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 
(Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822. 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.411. 

 State v. Bobbitt, 178 Wis. 2d 11, 503 N.W.2d 11 
(Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2421. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 9-4, sec. 9.211. 

 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 
729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91. 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442. 

 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 
241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.81. 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 9-7, sec. 9.411. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 9-27, sec. 9.81. 

 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 
(Ct. App. 1988): 1988 Term, p. 9-3, sec. 9.213. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.211. 
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 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.26. 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 123, sec. 6.241. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 123, sec. 6.21. 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 123, sec. 
6.241. 

 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 
(Ct. App. 1984): 1984 Term, p. 129, sec. 6.81. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 137, sec. 
6.241. 

 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 
(Ct. App. 1984): 1983 Term, p. 137, sec. 6.241. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 136, sec. 6.21. 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 153, sec. 6.81. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 137, sec. 6.241. 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 91, sec. 9.21. 

 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 
(Ct. App. 1981): 1981 Term, p. 91, sec. 6.21. 

 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 
(Ct. App. 1981): 1980 Term, p. 78, sec. 6.21. 

 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. 
App. 1979): 1979 Term, p. 78, sec. 6.221. 

9.242  Remorse, repentance, taking 
responsibility for actions, and 
cooperativeness 

9.2421  Existence of 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 66, sec. 6.233. 

 Williams v. State, 79 Wis. 2d 235, 255 N.W.2d 504 
(1977): 1977 Term, p. 53, sec. 6.233. 

 For cases dealing with consideration of the fact 
that the defendant pled guilty, see sec. 9.2471. 

9.2422  Lack of 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-10, sec. 9.2481. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 78, sec. 6.241. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶33. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 9-13, 
sec. 9.2514. 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 9-9, sec. 9.242. 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 123, sec. 6.242. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 123, sec. 6.21. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 93, sec. 6.244. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 
6.496. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 137, sec. 6.243. 

 For cases dealing generally with the defendant's 
refusal to cooperate, see sec. 9.245. 

9.243  Defendant's criminal conduct 

9.2431  In general 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 31-11, sec. 31.62322. 
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 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961. 

9.2432  Uncharged offenses 

 United States v. Grayson, 98 S. Ct. 2610 (1978): 
1977 Term, p. 53, sec. 6.223. 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶36. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶45. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-10, sec. 9.2481. 

 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 
(1980): 1979 Term, p. 78, sec. 6.223. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶26-28. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶16. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶44. 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 9-5, sec. 9.2422. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 91, sec. 6.243. 

9.2433  Pending and other criminal 
charges 

 United States v. Grayson, 98 S. Ct. 2610 (1978): 
1977 Term, p. 53, sec. 6.223. 

 State v. Jackson, 110 Wis. 2d 548, 329 N.W.2d 182 
(1983): 1982 Term, p. 105, sec. 6.242. 

 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 
(1980): 1979 Term, p. 78, sec. 6.223. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶16. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 9-5, sec. 9.2423. 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

9.2434  Unproven offenses 

 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 
Term, p. 9-4, sec. 9.2421. 

 Nichols v. United States, 114 S. Ct. 1921 (1994): 
1993 Term, p. 9-5, sec. 9.2424. 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶36. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶45. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-9, sec. 9.2451. 

 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 
377 (1990): 1989 Term, p. 9-4, sec. 9.2431. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶26-28. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶44. 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 9-5, sec. 9.2422. 
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 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 
(Ct. App. 1990): 1990 Term, p. 9-8, sec. 9.2422. 

 For cases dealing with the propriety of 
considering charges on which the defendant was 
acquitted, see sec. 9.2436. 

9.2435  Prior criminal convictions 

 Nichols v. United States, 114 S. Ct. 1921 (1994): 
1993 Term, p. 9-5, sec. 9.2424. 

 Texas v. McCullough, 106 S. Ct. 976 (1986): 1985 
Term, p. 93, sec. 6.245. 

 For cases dealing with this subject, see sec. 9.254. 

 For cases dealing with the effect of a sentencing 
court's mistaken beliefs regarding defendant's 
prior convictions, see sec. 9.237. 

9.2436  Charged offenses of which the 
defendant was acquitted 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 United States v. Watts, 117 S. Ct. 633 (1997): 1996 
Term, p. 9-10, sec. 9.2441. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶45. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶18. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶26-28. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶53-55. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶44. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Bobbitt, 178 Wis. 2d 11, 503 N.W.2d 11 
(Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2421. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 9-7, sec. 9.2431. 

 For cases dealing with the impropriety of 
considering charges on which the defendant was 
acquitted, see sec. 9.2551. 

 For cases dealing with the propriety of 
considering unproven offenses, see sec. 9.2434. 

 For cases dealing with the propriety of 
considering a greater charged offense when jury 
finds defendant guilty of lesser-included offense, 
see sec. 9.24391. 

9.2437  Read-ins 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶40. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

 For cases dealing with the read-in procedure in 
general, see sec. 9.193. 

9.2438  Juvenile contacts and 
adjudications 

9.24381  In general 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 91, sec. 6.243. 

9.24382  Requirement that 
presentence report for 
person under 21 years of 
age include juvenile 
adjudications that are less 
than three years old does 
not prohibit trial court's 
consideration of juvenile 
adjudications that are more 
than three years old 

 For cases dealing with this subject, see sec. 
9.12372. 

9.24383  Juvenile adjudication 
where there is no evidence 
juvenile was represented 
by counsel 
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 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶13. 

9.2439  Other criminal conduct 

9.24391  Greater charged offense 
when jury finds defendant 
guilty of lesser-included 
offense 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

9.24392  Criminal conduct of 
defendant's co-actor of 
which defendant was not 
charged 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245. 

9.24393  Behavior underlying 
expunged conviction 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶42-47. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶38-
53. 

9.244  Defendant's exercise of first 
amendment rights 

9.2441  In general 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

 Dawson v. Delaware, 112 S. Ct. 1093 (1992): 1991 
Term, p. 9-7, sec. 9.251. 

 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 
690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶9, 
16-18. 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251. 

 For cases dealing with when it is improper to 
consider a defendant's exercise of first amendment 
rights, see sec. 9.25231. 

9.2442  Right to religious freedom 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

 For cases dealing with when it is improper to 
consider a defendant's exercise of the right to 
religious freedom, see sec. 9.25232. 

9.2443  Right to freedom of speech and 
press 

 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 
690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶9, 
16-18. 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 For cases dealing with when it is improper to 
consider a defendant's exercise of the right to 
freedom of speech and press, see sec. 9.25233. 

9.2444  Right to freedom of association 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

 For cases dealing with when it is improper to 
consider a defendant's exercise of the right to 
freedom of association, see sec. 9.25234. 

9.2445  Right to freedom of political 
belief 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

 For cases dealing with when it is improper to 
consider a defendant's exercise of the right to 
freedom of political belief, see sec. 9.25235. 

9.245  Defendant's refusal to cooperate 

9.2451  In general 
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 Roberts v. United States, 100 S. Ct. 1358 (1980): 
1979 Term, p. 78, sec. 6.224. 

 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 
653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶9-
12. 

9.2452  Refusal to name accomplices 

9.24521  In general 

 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 
653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶9-
12. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 93, sec. 6.244. 

9.24522  Refusal to name 
accomplices may be 
considered aggravating 
factor in sentencing even if 
defendant has justified 
fear of retaliation 

 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 
653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶11. 

9.2453  Refusal to admit guilt 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-10, sec. 9.2481. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 78, sec. 6.241. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 123, sec. 6.242. 

 For cases dealing generally with consideration of 
the defendant's lack of remorse, repentance and 
cooperativeness, see sec. 9.2422. 

 For cases dealing with consideration of the 
defendant's invocation of his privilege against self-
incrimination, see sec. 9.2522. 

9.2454  Drug defendant's refusal to 
name supplier 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 93, sec. 6.244. 

9.2455  Refusal to testify as to matters 
relevant to applicable penalty 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

9.246  Other factors 

9.2461  Defendant's untruthfulness or 
perjury at trial 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 LaChance v. Erickson, 118 S. Ct. 753 (1998): 1997 
Term, p. 22-1, sec. 22.1322. 

 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 
1992 Term, p. 9-2, sec. 9.171. 

 United States v. Grayson, 98 S. Ct. 2610 (1978): 
1977 Term, p. 52, sec. 6.222. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶53. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶66. 

 For cases dealing with consideration of the 
defendant's perjury at trial, see sec. 9.253. 

9.2462  Unfavorable matters relating to 
victim 

9.24621  Victim's bad character 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶70. 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶16. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271. 

9.24622  Victim's criminal record 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 
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 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶16. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271. 

9.2463  Fact that defendant was 
committing adultery 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

9.2464  Fact that defendant was not 
paying child support 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

9.2465  Fact that defendant was 
financially bankrupt 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

9.2466  Revocation summary 

 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 
619 N.W.2d 289, 2000 Term WCA-99, at ¶11. 

9.2467  Report of competency or 
mental responsibility 
examination that addresses 
issue of defendant's future 
dangerousness 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶9. 

9.2468  Propriety of considering, in 
sentencing upon revocation of 
probation, conduct for which 
defendant was revoked 

 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 
690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶14. 

9.2469  Defendant's cooperation or lack 
of cooperation during 
investigation leading to 
issuance of criminal charges 

 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 
804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶22. 

9.247  Other factors (cont'd) 

9.2471  Fact that defendant pled guilty 

 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 
Term, p. 66, sec. 6.231. 

9.2472  Defendant's membership in 
prison gang 

 Dawson v. Delaware, 112 S. Ct. 1093 (1992): 1991 
Term, p. 9-7, sec. 9.251. 

9.2473  Views of interested persons 

9.24731  In general 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): at page 464 of opinion. 

9.24732  Victim's wishes 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 For cases dealing with the propriety of 
considering the rehabilitative needs of the victim, 
see sec. 9.2493. 

 For cases dealing with the propriety of 
considering the victim impact statement, see sec. 
9.151. 

9.24733  Opinions of defendant's 
family and friends 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): at page 464 of opinion. 

9.24734  Recommendations of 
expert witnesses such as 
psychiatrists and 
psychologists 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): at page 464 of opinion. 

9.2474  Juror's recommendation 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-4, sec. 9.192. 

9.2475  Employment history and 
financial resources 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 105, sec. 6.243. 
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9.2476  Defendant's motive for 
committing crime 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

9.2477  Reading material linked to 
defendant's criminal conduct 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251. 

9.2478  Pretrial confinement 

9.24781  It is generally improper to 
consider pretrial 
confinement, to which 
defendant will be entitled 
to credit on his sentence, in 
setting sentence 

 For cases dealing with this subject, see sec. 
9.31241. 

9.24782  But court may properly 
consider pretrial 
confinement, to which 
defendant will be entitled 
to credit, in determining 
length of sentence so that 
defendant will spend 
sufficient time in prison to 
complete needed treatment 
program 

 For cases dealing with this subject, see sec. 
9.31242. 

9.2479  Victim's good character 

9.24791  In general 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶63-70. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶24. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶15-
24. 

9.24792  Propriety of contrasting 
victim's good character 
with defendant's bad 
character 

 For cases dealing with this subject, see sec. 
9.2198. 

9.248  Other factors (cont'd) 

9.2481  Parole eligibility date 

 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. 
App. 1979): 1979 Term, p. 78, sec. 6.222. 

9.2482  Need for specialized treatment 

 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 
(Ct. App. 1981): 1981 Term, p. 93, sec. 6.492. 

9.2483  Deterrent effect on others 

 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 
692, 685 N.W.2d 839, at ¶17. 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 153, sec. 6.81. 

9.2484  Seriousness or aggravated 
nature of offense 

9.24841  In general 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶13-16. 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 9-17, sec. 9.81. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 137, sec. 6.244. 

9.24842  Where appreciation of this 
factor is engendered by 
recall effort based on 
allegations that sentencing 
judge was too lenient in 
sentencing 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

9.2485  History of undesirable 
behavior 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 
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 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612. 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 
6.496. 

 For cases dealing specifically with consideration 
of the defendant's prior criminal conduct, see sec. 
9.243. 

9.2486  Presentence report 
recommendation 

9.24861  In general 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶16. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 123, sec. 6.21. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 
6.496. 

 For cases dealing generally with the presentence 
report, see sec. 9.123. 

9.24862  Court not bound by 
presentence 
recommendation 

 For cases dealing with this subject, see sec. 
9.12351. 

9.2487  Sentencing guidelines 

 For cases dealing with this subject, see sec. 
9.1613. 

9.2488  Prior offenses which doubled 
the maximum period of 
imprisonment to which 
defendant was subject under 
Wis. Stat. § 161.48(2) 

 State v. Canadeo, 168 Wis. 2d 559, 484 N.W.2d 340 
(Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1922. 

9.2489  Consideration, when 
sentencing for offense 
proscribed in Wis. Stat. § 
346.63(1)(a), of guidelines 
established under Wis. Stat. § 
346.65(2m) for offense 
proscribed in Wis. Stat. § 
346.63(1)(b) 

 For cases dealing with this subject, see sec. 
37.21775. 

9.249  Other factors (cont'd) 

9.2491  Defendant's waiver of 
constitutional rights 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 66, sec. 6.241. 

 Williams v. State, 79 Wis. 2d 235, 255 N.W.2d 504 
(1977): 1977 Term, p. 53, sec. 6.233. 

9.2492  Victim impact statement 

9.24921  In general 

 For cases dealing with this subject, see sec. 9.151. 

 For cases dealing with consideration of the 
impact of the crime on the victim, see sec. 9.24981. 

 For cases dealing generally with the 
consideration of the impact of the victim's death in 
a homicide case on his or her friends and relatives, 
see sec. 9.24982. 

9.24922  In capital sentencing 
proceeding 

 For cases dealing with this subject, see sec. 
9.5292. 

9.2493  Rehabilitative needs of victim 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 9-4, sec. 9.242. 
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 For cases dealing with the propriety of 
considering the victim impact statement, see sec. 
9.151. 

 For cases dealing with the propriety of 
considering the victim's wishes, see sec. 9.24732. 

9.2494  Read-ins 

 For cases dealing with this subject, see sec. 
9.2437. 

9.2495  Legislature's view of 
seriousness of crime as 
expressed by maximum 
sentence 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 9-3, sec. 9.242. 

9.2496  Defendant's bad character 

9.24961  In general 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶21-
24. 

9.24962  Propriety of contrasting 
victim's good character 
with defendant's bad 
character 

 For cases dealing with this subject, see sec. 
9.2198. 

9.2497  Miscellaneous other matters 
related to defendant 

9.24971  Defendant's future 
dangerousness 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 9-22, sec. 9.5142. 

9.24972  Defendant's health 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

9.24973  Defendant's "laudable 
background" 

 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 
729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243. 

9.24974  Defendant's age 

 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 
Term, p. 9-6, sec. 9.247. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶11-19. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶12. 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 91, sec. 6.245. 

9.24975  Defendant's life expectancy 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶17-20. 

9.2498  Impact of crime on persons 
other than defendant 

9.24981  Impact or effect on victim: 
in general 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶12. 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶78. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶65. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶40. 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151. 

 For cases dealing with consideration of a victim 
impact statement, see sec. 9.2492. 

9.24982  Impact or effect on victim: 
anonymous threats and 
damage to property that are 
not tied to defendant 

 For cases dealing with this subject, see sec. 
9.24994. 

9.24983  Impact of victim's death in 
homicide case on friends 
and relatives 
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 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶65. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶17-
18, 20. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271. 

9.2499  Other factors 

9.24991  Acts occurring after 
defendant placed on 
probation when probation 
revoked and sentence then 
imposed 

 For cases dealing with this subject, see sec. 
9.49745. 

9.24992  Amount of time it will take 
defendant to pay 
restitution 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶35-41. 

9.24993  Rights and interest of 
public 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶44. 

9.24994  Anonymous threats to 
victim-witness and damage 
to victim-witness's 
property, which are not 
tied to defendant 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶36-50. 

9.24995  Religious beliefs of murder 
victim's family (e.g., spirit 
of murdered person cannot 
be set free until perpetrator 
is brought to justice) 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶10. 

9.24996  Defendant's failure to 
cooperate with presentence 
investigator, which may be 
indicative of bad character 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶31. 

9.25  Improper Factors To Consider 

9.251  In general 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶16, 
24. 

9.252  Invocation or exercise of 
constitutional right 

9.2521  In general 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 66, sec. 6.241. 

9.2522  Privilege against self-
incrimination 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

 Roberts v. United States, 100 S. Ct. 1358 (1980): 
1979 Term, p. 78, sec. 6.224. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-10, sec. 9.2481. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 78, sec. 6.241. 

 Williams v. State, 79 Wis. 2d 235, 255 N.W.2d 504 
(1977): 1977 Term, p. 53, sec. 6.233. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 9-13, 
sec. 9.2514. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 93, sec. 6.244. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 137, sec. 6.243. 

 For cases dealing with consideration of 
defendant's refusal to admit guilt, see sec. 9.2453. 
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9.2523  Defendant's exercise of first 
amendment rights 

9.25231  In general 

 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 
Term, p. 9-6, sec. 9.2511. 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

 Dawson v. Delaware, 112 S. Ct. 1093 (1992): 1991 
Term, p. 9-7, sec. 9.251. 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251. 

 For cases dealing with when it is proper to 
consider a defendant's exercise of first amendment 
rights, see sec. 9.2441. 

9.25232  Right to religious freedom 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 For cases dealing with when it is proper to 
consider a defendant's exercise of the right to 
religious freedom, see sec. 9.2442. 

9.25233  Right to freedom of speech 
and press 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 For cases dealing with when it is proper to 
consider a defendant's exercise of the right to 
freedom of speech and press, see sec. 9.2443. 

9.25234  Right to freedom of 
association 

 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 
Term, p. 9-6, sec. 9.2511. 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 For cases dealing with when it is proper to 
consider a defendant's exercise of the right to 
freedom of association, see sec. 9.2444. 

9.25235  Right to freedom of 
political belief 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

 For cases dealing with when it is proper to 
consider a defendant's exercise of the right to 
freedom of political belief, see sec. 9.2445. 

9.25236  Applicability of harmless-
error rule to improper 
interjection of defendant's 
exercise of first 
amendment rights into 
sentencing process 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

9.2524  Right to maintain innocence 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 9-9, sec. 9.242. 

9.2525  Right to jury trial 

 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 
(Ct. App. 1996): 1996 Term, p. 9-12, sec. 9.2513. 

9.253  Perjury at trial 

 United States v. Grayson, 98 S. Ct. 2610 (1978): 
1977 Term, p. 52, sec. 6.222. 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 53, sec. 6.232. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶66. 

 For cases dealing with consideration of the 
defendant's untruthfulness at trial, see sec. 9.2461. 

9.254  Prior conviction obtained in 
violation of defendant's 
constitutional rights 

9.2541  Prior conviction obtained 
without counsel, i.e., in 
violation of right to counsel 

http://www.law.cornell.edu/supct/search/display.html?terms=dawson%20v.%20delaware&url=/supct/html/historics/USSC_CR_0503_0159_ZS.html�
http://www.wicourts.gov/html/ca/00/00-1821.htm�


9-51 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 81, sec. 6.472. 

 For cases dealing generally with a defendant's 
right to collaterally challenge a prior conviction 
obtained in violation of the defendant's right to 
counsel, see sec. 25.5981. 

 For cases dealing with consideration of pre-
Gault juvenile adjudications and convictions, see 
sec. 9.25921. 

9.2542  Prior conviction obtained in 
violation of other constitutional 
rights 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 For cases dealing with a defendant's right to 
collaterally challenge a prior conviction when that 
conviction is being or has been used to enhance the 
present sentence, see secs. 7.495, 12.75, 31.6293, and 
31.634. 

9.255  Charges of which defendant 
acquitted and convictions later 
reversed 

9.2551  Charges on which defendant 
acquitted 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 153, sec. 6.81. 

 For cases dealing with the propriety of 
considering charges on which the defendant was 
acquitted, see sec. 9.2436. 

9.2552  Conviction that is later 
reversed 

 Johnson v. Mississippi, 108 S. Ct. 1981 (1988): 1987 
Term, p. 9-7, sec. 9.426. 

9.256  Defendant's expression of political 
beliefs 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 138, sec. 6.253. 

9.257  Pretrial confinement 

 For cases dealing with the requirement of 
sentence credit for pretrial confinement, see sec. 
9.3. 

9.2571  In general 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.276. 

 State v. Nyborg, 122 Wis. 2d 765, 364 N.W.2d 553 
(Ct. App. 1985): 1984 Term, p. 132, sec. 7.3212. 

9.2572  It is generally improper to 
consider pretrial confinement, 
to which defendant will be 
entitled to credit on his 
sentence, in setting sentence 

 For cases dealing with this subject, see sec. 
9.31241. 

9.2573  But court may properly 
consider pretrial confinement, 
to which defendant will be 
entitled to credit, in 
determining length of sentence 
so that defendant will spend 
sufficient time in prison to 
complete needed treatment 
program 

 For cases dealing with this subject, see sec. 
9.31242. 

9.258  Victim impact statement 

9.2581  In general 

 For cases dealing with this subject, see sec. 9.151. 

9.2582  In capital sentencing 
proceeding 

 For cases dealing with this subject, see sec. 
9.5292. 

9.259  Other factors 

9.2591  Refusal to admit guilt 

 For cases dealing with this subject, see sec. 
9.2522. 

9.2592  Juvenile adjudications and 
convictions 
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9.25921  Pre-Gault juvenile 
adjudications and 
convictions 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 53, sec. 6.231. 

9.25922  Juvenile adjudication 
where there is no evidence 
juvenile was represented 
by counsel 

 For cases dealing with this subject, see sec. 
9.24383. 

9.2593  Preconceived, inflexible policy 
with respect to particular class 
of crimes 

 For cases dealing with this subject, see sec. 9.212. 

9.2594  Defendant's "repeater" status 
when less than maximum 
sentence imposed 

 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 
(1984): 1983 Term, p. 141, sec. 6.451. 

9.2595  Matters outside the record 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81. 

9.2596  Defendant's membership in 
prison gang 

 Dawson v. Delaware, 112 S. Ct. 1093 (1992): 1991 
Term, p. 9-7, sec. 9.251. 

9.2597  Impact of sentence imposed on 
pending recall effort based on 
allegations that sentencing 
judge was too lenient in 
sentencing 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

9.2598  Evidence contained in sealed 
document to which defendant 
has no access 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43. 

9.2599  Religious beliefs of murder 
victim's family (e.g., spirit of 
murdered person cannot be set 
free until perpetrator is 
brought to justice) 

 For cases dealing with this subject, see sec. 
9.24995. 

9.26  Challenges To Exercise Of Sentencing 
Discretion Based On Claim That Court 
Placed Too Much Or Too Little Weight 
On Particular Factor 

9.261  General principle: weight to attach 
to particular factor is within wide 
discretion of trial court 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶15. 

9.2611  In general 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶31. 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶43. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶40, 49. 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶6. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶30. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶24, 28. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶7, 25, 28. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶18. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶23. 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶14. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶20. 
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 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶6. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶13, 16. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶9, 16. 

9.262  Particular factors 

9.2621  Age 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶11-19. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶1-20. 

9.2622  Life expectancy 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶1-20. 

9.2623  Defendant's positive attributes 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶16. 

9.2624  Gravity of offense 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶1-20. 

9.2625  Mitigating factors 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶20-28. 

9.2626  Defendant's rehabilitative 
needs 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶20-28. 

9.27  Must Not Be Excessive (Unduly Harsh 
Or Unconscionable) 

9.271  General principles 

 Solem v. Helm, 103 S. Ct. 3001 (1983): 1982 Term, 
p. 147, sec. 8.97. 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶31. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶10. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶73-75. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 138, sec. 6.26. 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 72, sec. 7.322. 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶7. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶29-34. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶12. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶32-44. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶15, 20-22. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶21-22. 

 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 
653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶31. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶25-
41. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶21, 29-34. 

 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 
690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶7, 
10-15. 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶12. 

 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 
632 N.W.2d 872, 2001 Term WCA-34, at ¶14. 
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 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 
632 N.W.2d 112, 2001 Term WCA-20, at ¶10. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶17-18. 

 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 
619 N.W.2d 289, 2000 Term WCA-99, at ¶12. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911. 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.81. 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412. 

 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 
(Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 9-17, sec. 9.81. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.26. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 124, sec. 6.26. 

 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 
(Ct. App. 1984): 1984 Term, p. 129, sec. 6.81. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 138, sec. 
6.26. 

 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 
(Ct. App. 1984): 1983 Term, p. 138, sec. 6.26. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 
6.496. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 152, sec. 6.81. 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 153, sec. 6.81. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 138, sec. 6.26. 

 For cases dealing with when a sentence 
constitutes cruel and unusual punishment, see sec. 
30.931. 

9.272  Disparity between harsh sentence 
imposed on defendant and more 
lenient sentence imposed on 
accomplice does not render 
defendant's sentence unduly harsh 
or unconscionable 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 9-10, sec. 9.421. 

 For cases dealing generally with the disparity 
between sentences imposed on a defendant and on 
his codefendant or accomplice, see sec. 9.431. 

9.273  Defendant who has agreed to 
sentence recommended by 
presentence report, which is then 
imposed by trial court, is judicially 
estopped from later challenging 
sentence as excessive 

 For cases dealing with this subject, see sec. 9.936. 

9.274  Effect of fact that sentence is well 
within statutory maximum 

9.2741  Sentence well within maximum 
for offense is unlikely to be 
unduly harsh or 
unconscionable 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶47. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶18. 
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9.2742  Sentence well within maximum 
for offense is presumptively 
not unduly harsh or 
unconscionable 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶32. 

9.2743  Generally, sentences within 
maximum for offense are not 
disproportionate to offense 
committed and are not unduly 
harsh or unconscionable 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶22. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶20. 

9.275  Where there are two victims, 
making sentences consecutive does 
not shock public sentiment or make 
sentences unduly harsh or 
unconscionable 

 For cases dealing with this subject, see sec. 
9.4224. 

9.276  Sentence cannot be rendered 
excessive (i.e., unduly harsh or 
unconscionable), and thus an abuse 
of discretion, as result of events 
that occur after sentencing; in 
deciding whether sentence is 
unduly harsh, circuit court's 
inquiry is confined to whether it 
erroneously exercised its 
sentencing discretion based on 
information it had at time of 
sentencing 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶34-44. 

9.277  Particular circumstances under 
which sentence has, or has not, 
been found to be excessive (unduly 
harsh or unconscionable) 

9.2771  Imposition of 18-year sentence 
with 12 years of initial 
confinement on defendant, 
who was 19 years old at time of 
crime, for sexual assault of 
fifteen-year-old victim based 
on allegedly consensual sexual 
intercourse between defendant 
and victim 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶31-44. 

9.278  Appellate review of trial court's 
finding on question whether 
sentence was unduly harsh or 
unconscionable 

9.2781  When court finds that sentence 
was not unduly harsh or 
unconscionable 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶30. 

9.2782  When court finds that sentence 
was unduly harsh or 
unconscionable 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶30. 

9.279  Other matters 

9.2791  Determining whether sentence 
is unduly harsh or 
unconscionable when multiple-
count sentences imposed 

 State v. Kasmarek, 2006 WI 123, 297 Wis. 2d 589, 
723 N.W.2d 428, at ¶2. 

9.2792  Sentence of life imprisonment 
without possibility of parole on 
young juvenile is not 
necessarily excessive, i.e., 
unduly harsh or 
unconscionable 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶7-8. 
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9.2793  Court need not determine that 
young juvenile will remain 
incorrigible for rest of his or 
her life, or that he or she is 
forever irredeemable, before it 
may impose sentence of life 
imprisonment without 
possibility of parole 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶8. 

9.28  Other Matters 

9.281  When sentence constitutes cruel 
and unusual punishment 

9.2811  Death sentence 

 For cases dealing with this subject, see sec. 9.5. 

9.2812  Sentence other than death 

 For cases dealing with this subject, see sec. 
30.9313. 

9.282  Use of sentencing guidelines 

 For cases dealing with this subject, see sec. 
9.1613. 

9.283  Use of victim impact statement 

 For cases dealing with this subject, see sec. 9.151. 

9.284  Exercise of discretion to impose 
consecutive sentences 

 For cases dealing with this subject, see sec. 9.422. 

9.285  Propriety of trial court preparing 
sentencing note sheet and arriving 
at "tentative" sentence prior to 
sentencing hearing 

 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 
(Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272. 

9.286  Exercise of sentencing discretion 
cannot be based on preconceived, 
inflexible policy with respect to 
particular class of crimes 

 For cases dealing with this subject, see sec. 9.212. 

9.287  Effect of failure to consider 
sentencing guidelines 

9.2871  Guidelines under 
indeterminate sentencing 

 For cases dealing with this subject, see sec. 
9.16142. 

9.2872  Guidelines under determinate 
sentencing (i.e., truth-in-
sentencing) 

 For cases dealing with this subject, see sec. 
9.16212. 

9.288  Other matters 

9.2881  Court may disclaim 
consideration of improper 
sentencing factors at 
postconviction hearing 
challenging sentence 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-9, sec. 9.271. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

9.2882  No formal burden of proof 
requirement for factual 
findings which impact on 
sentencing 

 For cases dealing with this subject, see sec. 
9.1961. 

9.2883  Exercise of discretion to impose 
intensive sanctions 

 For cases dealing with this subject, see sec. 9.496. 

9.2884  Court may consider evidence 
suppressed at trial 

 For cases dealing with this subject, see sec. 9.194. 

9.2885  Defendant has no right of 
access to notes prepared by trial 
court for sentencing 

 For cases dealing with this subject, see sec. 
9.9583. 
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9.2886  When state and/or homicide 
victim's relatives introduce 
evidence of victim's good 
character at sentencing for 
homicide, does defendant have 
right to introduce evidence 
showing victim's bad character, 
including victim's criminal 
record? 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271. 

9.2887  Sentencing while trial judge is 
in middle of recall effort that 
was based on allegations that 
judge was too lenient in 
sentencing 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

9.2888  Recusal or disqualification of 
judge from sentencing because 
he or she is facing recall effort 
based on alleged leniency on 
sentencing 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

9.2889  Defendant who has agreed to 
sentence recommended by 
presentence report, which is 
then imposed by trial court, is 
judicially estopped from later 
challenging sentence as 
excessive 

 For cases dealing with this subject, see sec. 9.936. 

9.289  Other matters (cont'd) 

9.2891  Court not required to explain 
reasons for deviating from 
recommendations made in 
presentence report or by 
defense social worker 

 For cases dealing with this subject, see sec. 
9.12352. 

9.2892  Sentencing not defective 
because prosecutor calls court's 
attention to pretrial 
incarceration, but trial court 
asserts that prosecutor's 
comment had no effect on 
sentencing 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.276. 

9.2893  Effect on sentence of plea 
agreement that violates public 
policy 

9.28931  In general 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

9.28932  Agreement that keeps 
relevant information from 
trial court 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

9.2894  Need to follow ABA standards 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.271. 

9.2895  No need to determine that 
treatment is available at prison 
before sentencing defendant 

 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 
(Ct. App. 1981): 1981 Term, p. 92, sec. 6.271. 

9.2896  In reviewing trial court's 
exercise of sentencing 
discretion, appellate court may 
consider sentencing guidelines 
score sheet filled out by 
sentencing judge 

 For cases dealing with this subject, see sec. 
9.9551. 

9.2897  Trial court does not abuse 
discretion in failing to consider 
factor not supported by 
evidence 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-11, sec. 9.274. 
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9.2898  Court cannot bind Department 
of Corrections by sentencing 
provision addressing matter 
within control of department 
(e.g., whether defendant will be 
transferred to out-of-state 
prison) 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶3. 

9.2899  Trial court not bound by 
prosecutor's recommendation 
in determining sentence 

 For cases dealing with this subject, see sec. 
9.19992. 

9.29  Other Matters (cont'd) 

9.291  Trial court not bound by plea 
agreement in determining sentence 

 For cases dealing with this subject, see sec. 
7.1921. 

9.292  Trial court not required to base its 
sentence determination on sentence 
imposed on accomplice 

 For cases dealing with this subject, see sec. 9.431. 

9.293  Whether particular factor or 
characteristic relating to defendant 
will be deemed either mitigating or 
aggravating circumstance depends 
on particular defendant and 
particular case 

 For cases dealing with this subject, see sec. 
9.2186. 

9.294  Effect of court's belief that penalty 
(e.g., length of imprisonment, 
confinement portion of sentence, 
etc.) is greater than that actually 
provided by law 

9.2941  In general 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶22-24. 

9.2942  When penalty imposed does 
not exceed that provided by 
law 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶22-24. 

9.295  Aggravating factor identified by 
trial court as basis for imposing 
harsher sentence does not need to 
be proved beyond a reasonable 
doubt 

 For cases dealing with this subject, see sec. 
30.317. 

9.296  Punishment is valid sentencing 
objective 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶8. 

9.297  In federal court, sentence must not 
be unreasonable 

9.2971  In general 

 Rita v. United States, 127 S. Ct. 2456 (2007). 

9.2972  Determining whether sentence 
was unreasonable in particular 
case 

 Rita v. United States, 127 S. Ct. 2456 (2007). 

9.298  Challenge to exercise of sentencing 
discretion based on claim that court 
failed to consider particular factors 
or matters 

9.2981  Opinion of defendant's expert 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶15. 

9.2982  Sentences given for similar 
offenses 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶16-18. 

 For cases dealing with attacks on a sentence 
because of disparity between sentence imposed on 
defendant and sentences imposed on others 
committing similar offenses, see sec. 9.432. 

 For cases dealing with the requirement that the 
court consider the sentencing guidelines, see secs. 
9.1614 and 9.1621. 
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9.2983  Defendant's sentencing 
memorandum 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶16-18. 

9.2984  Sentencing guidelines 

9.299  Other matters 

9.2991  Sentencing court is not bound 
by jury's view of facts 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶18. 

9.3  Credit For Pretrial And Other Confinement 

9.31  General Principles 

9.311  When credit required in general 

9.3111  In general 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶26-27, 31. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 
735, 746 N.W.2d 581, at ¶11. 

 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 
715 N.W.2d 713, at ¶5-6. 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶21. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶39-46. 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶4-13. 

 State v. Jackson, 2000 WI App 41, 233 Wis. 2d 231, 
607 N.W.2d 338: 1999 Term, p. 9-6, sec. 9.332. 

 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 
875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327. 

 State v. Collett, 207 Wis. 2d 319, 558 N.W.2d 642 
(Ct. App. 1996): 1996 Term, p. 9-15, sec. 9.322. 

 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 
(Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72. 

9.3112  When person convicted in 
Wisconsin is made available to 
another jurisdiction (Wis. Stat. 
§ 973.15(5)) 

9.31121  In general 

 State v. Martinez, 2007 WI App 225, 305 Wis. 2d 
753, 741 N.W.2d 280, at ¶1-18. 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶1-11. 

9.31122  When convicted person is 
subject to service of 
Wisconsin sentence in 
prison (e.g., because 
person's parole or 
probation has been 
revoked) at time he is made 
available to other 
jurisdiction 

 State v. Martinez, 2007 WI App 225, 305 Wis. 2d 
753, 741 N.W.2d 280, at ¶9-11. 

9.31123  When convicted person is 
not subject to service of 
Wisconsin sentence in 
prison (e.g., because he is 
on parole or probation) at 
time he is made available 
to another jurisdiction 

 State v. Martinez, 2007 WI App 225, 305 Wis. 2d 
753, 741 N.W.2d 280, at ¶1-18. 

9.3113  When order revoking probation 
grants credit for period of time 
until defendant's receipt at 
institution 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶11. 
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9.3114  Requirement that time for 
which credit is being sought 
have been spent "in cutody" 

9.31141  In general 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶27. 

9.31142  Meaning of "custody" for 
purposes of sentence credit 
statute; determining what 
constitutes "custody" for 
which defendant entitled 
to credit 

 For cases dealing with this subject, see sec. 9.313. 

9.3115  Requirement that time in 
custody for which credit is 
sought have been "in 
connection with the course of 
conduct or which sentence was 
imposed" 

9.31151  In general 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶28-67. 

9.31152  Meaning of phrase custody 
"in connection with the 
course of conduct or which 
sentence was imposed" 

 For cases dealing with this subject, see sec. 
9.3142. 

9.31153  Requirement applies to 
each sentence individually, 
even when concurrent 
sentences are imposed at 
same time 

 For cases dealing with this subject, see sec. 9.382. 

9.31154  When defendant released 
on personal recognizance 
bond on particular charge, 
any subsequent custody is 
not custody "in connection 
with the course of conduct 
for which sentence was 
imposed" with respect to 
that charge 

 For cases dealing with this subject, see sec. 9.316. 

9.312  Method and manner of providing 
credit in general 

9.3121  In general 

 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 
(1984): 1983 Term, p. 153, sec. 6.84. 

 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 
(1979): 1978 Term, p. 66, sec. 6.31. 

9.3122  Method of determining proper 
sentence credit in post-
probation-revocation 
sentencing: DOC makes 
sentence credit 
recommendation, and court 
considers recommendation and 
makes finding whether and 
how much sentence credit 
should be given 

 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 
(Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212. 

9.3123  When sentence is imposed and 
consecutive sentence is also 
imposed but stayed, credit 
must be awarded on first 
sentence; applying credit to 
stayed sentence could possibly 
deny defendant credit to which 
he is entitled 

 State v. Wolfe, 2001 WI App 66, 242 Wis. 2d 426, 
625 N.W.2d 655, 2000 Term WCA-237, at ¶1-9. 

9.3124  In awarding credit, length of 
sentence should be determined 
first, followed by 
determination of credit to 
which defendant entitled; 
initial determination of credit 
to which defendant is entitled, 
followed by imposition of 
sentence consisting of term of 
years plus days of credit to 
which defendant entitled, is 
abuse of discretion 

9.31241  In general 

 State v. Fenz, 2002 WI App 244, 258 Wis. 2d 281, 
653 N.W.2d 280, 2002 Term WCA-99, at ¶8-10. 
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 State v. Wolfe, 2001 WI App 66, 242 Wis. 2d 426, 
625 N.W.2d 655, 2000 Term WCA-237, at ¶6. 

9.31242  But court may properly 
consider pretrial 
confinement, to which 
defendant will be entitled 
to credit, in determining 
length of sentence so that 
defendant will spend 
sufficient time in prison to 
complete needed treatment 
program 

 State v. Fenz, 2002 WI App 244, 258 Wis. 2d 281, 
653 N.W.2d 280, 2002 Term WCA-99, at ¶1-13. 

9.313  Meaning of "custody" for purposes 
of sentence credit statute; 
determining what constitutes 
"custody" for which defendant 
entitled to credit 

9.3131  Definition of "custody" in 
escape statute used to 
determine whether defendant 
entitled to credit under 
sentence credit statute (pre-
Magnuson rule, broadened by 
Magnuson decision) 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 
875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326. 

 State v. Swadley, 190 Wis. 2d 139, 526 N.W.2d 778 
(Ct. App. 1994): 1994 Term, p. 9-7, sec. 9.321. 

9.3132  Offender's status constitutes 
custody for sentence credit 
purposes when offender is 
subject to escape charge for 
leaving that status (Magnuson 
rule) 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶31. 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶16-29. 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶24. 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶4-13. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶32. 

9.3133  Imprisonment or confinement, 
other than as part of criminal 
proceeding or under criminal 
sentence, which may constitute 
"custody" for purposes of credit 

9.31331  Confinement in secure 
correctional facility for 
juveniles 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶31. 

 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 
875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326. 

9.314  Meaning of phrases in sentence 
credit statute 

9.3141  Meaning of phrase "course of 
conduct" 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶31. 

 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314. 

9.3142  Meaning of phrase custody "in 
connection with course of 
conduct for which sentence was 
imposed" 

9.31421  In general 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶30, 32-34, 68-70. 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶30-38. 

9.31422  Connection must be factual 
connection; procedural or 
other tangential connection 
will not suffice 
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 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶33, 40, 45. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

9.31423  Custody is not "in 
connection with course of 
conduct for which sentence 
was imposed" if defendant 
would have been subjected 
to custody in question even 
if he had not engaged in 
that course of conduct 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶70. 

9.31424  "In connection with" 
requirement applies to 
each sentence individually, 
even when concurrent 
sentences are imposed at 
same time 

 For cases dealing with this subject, see sec. 9.382. 

9.31425  Sentencing on unrelated 
charge severs connection of 
custody to pending charge, 
so no credit on sentence 
imposed for pending 
charge is required 

 For cases dealing with this subject, see sec. 9.321. 

9.3143  Meaning of phrase 
"confinement related to an 
offense for which the offender 
is ultimately sentenced" 

9.31431  Includes confinement 
related to "read-in" offense 

 For cases dealing with this subject, see sec. 
9.3291. 

9.3144  Meaning of phrase "custody of 
the convicted offender which is 
in whole or in part the result of 
a probation, extended 
supervision or parole hold . . . 
placed on the person for the 
same course of conduct as that 
resulting in the new 
conviction" 

 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 
731 N.W.2d 646, at ¶1-12. 

 For cases dealing with a defendant's entitlement 
to credit for time spent in custody which is in 
whole or in part the result of a probation, extended 
supervision or parole hold placed on the defendant 
for same course of conduct as that resulting in the 
new conviction, see sec. 9.339. 

9.315  Imprisonment or confinement, 
other than sentence, to which 
defendant entitled to have credit 
applied 

9.3151  Defendant not entitled to have 
credit applied to incarceration 
or confinement imposed as 
condition of probation 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

9.316  When defendant released on 
personal recognizance bond on 
particular charge, any subsequent 
custody is not custody "in 
connection with the course of 
conduct for which sentence was 
imposed" with respect to that 
charge 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶34-35. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327. 

9.317  Other principles 

9.3171  Burden of proof on 
demonstrating both custody 
and its "connection with the 
course of conduct for which 
sentence was imposed" 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶41. 

 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 
139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321. 
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9.3172  Fact that defendant is serving 
sentence on crime A does not 
always sever time in custody 
owing to crime B for purposes 
of awarding sentence credit on 
sentence for crime B 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶22. 

9.32  Credit For Particular Periods 

9.321  Time spent serving sentence on 
unrelated charge, but also spent 
awaiting trial on pending charge 
for which sentence is ultimately 
imposed: sentencing on unrelated 
charge severs connection of custody 
to pending charge, so no credit on 
sentence imposed for pending 
charge is required 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶43. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶6, 39-44, 62. 

 State v. Beets, 124 Wis. 2d 372, 369 N.W.2d 382 
(1985): 1984 Term, p. 124, sec. 6.311. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶9. 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶6, 27, 30. 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶20-22. 

 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314. 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 
(Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72. 

 State v. Gavigan, 122 Wis. 2d 389, 362 N.W.2d 162 
(Ct. App. 1984): 1984 Term, p. 124, sec. 6.311. 

9.322  Time spent in custody in another 
jurisdiction (e.g., in another state) 

9.3221  In general 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶1-31. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 93, sec. 6.31. 

9.3222  When defendant in custody in 
other jurisdiction as result of 
both (1) arrest on unrelated 
charges in other jurisdiction 
and (2) Wisconsin fugitive 
warrant issued in case in which 
present sentence is being 
imposed 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶1-31. 

9.3223  Time spent in custody in 
another jurisdiction after 
offender convicted in 
Wisconsin is made available to 
that jurisdiction 

 For cases dealing with this subject, see sec. 
9.3112. 

9.3224  Time spent in custody in 
another jurisdiction after 
revocation of probation in 
Wisconsin when order 
revoking probation grants 
credit for period of time until 
defendant's receipt at 
Wisconsin institution 

 For cases dealing with this subject, see sec. 
9.3113. 

9.323  Periods related to DIS sanctions 

9.3231  Time spent in DIS as a result of 
conviction for which present 
sentence is being imposed 

9.32311  In general 

 State v. Olson, 2000 WI 27, 233 Wis. 2d 312, 607 
N.W.2d 276: 1999 Term, p. 9-9, sec. 9.3242. 
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 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 
(Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212. 

 State v. Collett, 207 Wis. 2d 319, 558 N.W.2d 642 
(Ct. App. 1996): 1996 Term, p. 9-15, sec. 9.322. 

9.32312  When defendant confined 
to residence under 
electronic monitoring 

 State v. Olson, 2000 WI 27, 233 Wis. 2d 312, 607 
N.W.2d 276: 1999 Term, p. 9-9, sec. 9.3242. 

 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 
(Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212. 

9.3232  Time spent awaiting trial for 
conduct that served as basis for 
imposition of DIS sanction, 
while DIS sanction is being 
served 

 State v. Abbott, 207 Wis. 2d 624, 558 N.W.2d 927 
(Ct. App. 1996): 1996 Term, p. 9-16, sec. 9.323. 

9.3233  Time spent in DIS on unrelated 
charge, but also spent awaiting 
trial on charge for which 
present sentence is being 
imposed 

 State v. Abbott, 207 Wis. 2d 624, 558 N.W.2d 927 
(Ct. App. 1996): 1996 Term, p. 9-16, sec. 9.323. 

9.324  Time spent in jail in another county 

9.3241  After detainer filed by county 
in which present charge 
originated 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶14-17. 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 
139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321. 

 State v. Nyborg, 122 Wis. 2d 765, 364 N.W.2d 553 
(Ct. App. 1985): 1984 Term, p. 125, sec. 6.312. 

 State v. Demars, 119 Wis. 2d 19, 349 N.W.2d 708 
(Ct. App. 1984): 1983 Term, p. 139, sec. 6.34. 

9.3242  After arrest warrant and 
complaint issued and cash bail 
set on present charge 

 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 
139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321. 

9.325  Time spent in custody on charge 
for which sentence is being 
imposed when defendant was also 
serving sentence or otherwise in 
custody on unrelated offense 

9.3251  When defendant also serving 
sentence on unrelated offense 

 For cases dealing with this subject, see sec. 9.321. 

9.3252  When defendant also serving 
NGI commitment 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

9.3253  When defendant also in 
custody on unrelated charge on 
which he or she is unable to 
post bail 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

9.326  Period after admission to bail on 
signature bond on new offense, but 
during which custody continues 
because of probation hold on old 
offense resulting from commission 
of new offense 

9.3261  In general 

 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 
(Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212. 

 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 
767 (Ct. App. 1987): 1986 Term, p. 124, sec. 6.312. 

9.3262  No need for credit when 
sentence imposed upon 
revocation of probation on old 
offense has been fully served 
and credit already awarded on 
that sentence 

 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 
(Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212. 
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9.327  Time spent on probation or in 
confinement as condition of 
probation 

9.3271  Time spent on probation 

9.32711  In general 

 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 
(Ct. App. 1979): 1979 Term, p. 80, sec. 6.42. 

9.32712  When probation 
invalidated and sentence 
imposed 

 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 
(Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922. 

9.3272  Time spent in confinement as 
condition of probation 

9.32721  In general 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶41-44. 

 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 
(1983): 1983 Term, p. 138, sec. 6.33. 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶1-24. 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

9.32722  Time spent in jail as 
condition of probation 
imposed on unrelated 
offense, but also spent 
awaiting trial on charge for 
which present sentence is 
being imposed 

 State v. Abbott, 207 Wis. 2d 624, 558 N.W.2d 927 
(Ct. App. 1996): 1996 Term, p. 9-16, sec. 9.323. 

 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 
139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321. 

 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 
(Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221. 

9.32723  When defendant has 
served conditional jail 
time, and his or her 
probation is later revoked 
and defendant commences 
serving imposed and 
stayed sentence, defendant 
is entitled to sentence 
credit for days spent in 
custody while in 
conditional jail time status, 
even if that custody is 
concurrent with service of 
unrelated prison sentence 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶1-24. 

9.3273  Time spent in drug treatment 
facility as condition of 
probation 

 State v. Cobb, 135 Wis. 2d 181, 400 N.W.2d 9 (Ct. 
App. 1986): 1986 Term, p. 126, sec. 6.314. 

9.3274  Time spent on electronic 
monitoring as a condition of 
probation 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶31-35. 

9.328  Other periods 

9.3281  Time spent awaiting trial on 
criminal charge that served as 
basis for probation revocation 
and imposition of sentence, 
while sentence imposed upon 
revocation is being served 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶6, 39-44, 62. 

 State v. Beets, 124 Wis. 2d 372, 369 N.W.2d 382 
(1985): 1984 Term, p. 125, sec. 6.313. 

 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 
715 N.W.2d 713, at ¶7-9. 

 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 
875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326. 

 State v. Abbott, 207 Wis. 2d 624, 558 N.W.2d 927 
(Ct. App. 1996): 1996 Term, p. 9-16, sec. 9.323. 
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 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 
767 (Ct. App. 1987): 1986 Term, p. 124, sec. 6.312. 

9.3282  Period during which custody is 
based both on arrest for new 
offense and probation hold on 
old offense resulting from 
commission of new offense 

 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 
767 (Ct. App. 1987): 1986 Term, p. 124, sec. 6.312. 

9.3283  Time served on unrelated 
conviction that was voided 

 State v. Allison, 99 Wis. 2d 391, 299 N.W.2d 286 
(Ct. App. 1980): 1980 Term, p. 79, sec. 6.31. 

9.3284  Time spent in substance abuse 
treatment center that trial court 
permitted in lieu of jail custody 
when defendant unable to post 
cash bond to obtain release 
prior to trial 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 
(Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321. 

9.3285  Time spent in custody on 
charge for which bail set, but 
not posted, need not be 
credited on sentence imposed 
for charge on which, at same 
time, defendant was released 
on personal recognizance bond 
or upon posting cash bond 

9.32851  In general 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶1-76. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327. 

9.32852  Defendant not entitled to 
credit even when 
concurrent sentences on 
both charges imposed at 
same time 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶1-76. 

9.3286  Sentence credit not required 
even though custody was on 
charge of bail jumping that was 
based on violation of 
conditions of personal 
recognizance bond 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

9.3287  Time successfully spent on 
parole 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec 41.321. 

9.3288  Period between reversal of first 
conviction for shooting offense 
and imposition of second 
sentence for shooting offense, 
during which period defendant 
remained incarcerated on 
sentences for other offenses 
committed during criminal 
episode which included the 
shooting 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶19. 

 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314. 

9.329  Other periods (cont'd) 

9.3291  Time spent in custody on 
"read-in" offense 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶40. 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶23-25. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

9.3292  Time spent in commitment 
during pendency of criminal 
proceeding 
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9.32921  Sex crimes presentence 
commitment 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 79, sec. 6.32. 

9.32922  Incompetency commitment 

 State ex rel. Deisinger v. Treffert, 85 Wis. 2d 257, 
270 N.W.2d 402 (1978): 1978 Term, p. 67, sec. 6.32. 

9.3293  Time during which defendant 
refused admission to 
overcrowded jail 

9.32931  To begin serving sentence 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶8. 

 State v. Riske, 152 Wis. 2d 260, 448 N.W.2d 260 
(Ct. App. 1989): 1989 Term, p. 9-6, sec. 9.321. 

9.32932  To begin serving time 
imposed as condition of 
probation 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶4-13. 

9.3294  Time after defendant was to 
have reported back to jail to 
begin serving his sentence 
when jail initially too crowded 
to permit commencement of 
sentence 

 State v. Riske, 152 Wis. 2d 260, 448 N.W.2d 260 
(Ct. App. 1989): 1989 Term, p. 9-6, sec. 9.321. 

9.3295  Period during which defendant 
required to remain in his home 
during all non-working hours 
as condition of bail incident to 
appeal 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

 State v. Pettis, 149 Wis. 2d 207, 441 N.W.2d 247 
(Ct. App. 1989): 1988 Term, p. 9-5, sec. 9.322. 

9.3296  Time spent awaiting 
disposition in home detention 
under federal consent decree 

 State v. Harris, 168 Wis. 2d 168, 483 N.W.2d 808 
(Ct. App. 1992): 1991 Term, p. 9-8, sec. 9.321. 

9.3297  Particular periods for which 
credit must be awarded under 
federal sentence credit statute 

9.32971  Time spent released on bail 
but confined to community 
treatment center 

 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, 
p. 9-8, sec. 9.3231. 

9.3298  When sentence on conviction A 
is being served concurrently 
with sentence on conviction B, 
sentence on conviction B is set 
aside, and new consecutive 
sentence on conviction B is 
imposed 

9.32981  Time spent in custody on 
conviction B while 
concurrent sentence on 
conviction A was being 
served does not need to be 
credited against new 
consecutive sentence on 
conviction B 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶6-12. 

9.32982  Time spent in custody 
following end of initial 
confinement on conviction 
A does need to be credited 
against new consecutive 
sentence on conviction B 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶10. 

9.33  Credit For Particular Periods (cont'd) 

9.331  Time spent under electronic 
monitoring 

9.3311  In general 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶34. 
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 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 
(Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212. 

9.3312  Awaiting trial 

 For cases dealing with this subject, see sec. 9.333. 

9.3313  As aspect of DIS 

 For cases dealing with this subject, see sec. 
9.32312. 

9.332  Time spent in home detention or 
confinement 

9.3321  In general 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶34. 

 State v. Swadley, 190 Wis. 2d 139, 526 N.W.2d 778 
(Ct. App. 1994): 1994 Term, p. 9-7, sec. 9.321. 

9.3322  Under electronic monitoring 

 For cases dealing with this subject, see sec. 9.331. 

9.3323  Awaiting trial 

 For cases dealing with this subject, see sec. 9.333. 

9.3324  Pending appeal 

 For cases dealing with this subject, see sec. 
9.3295. 

9.3325  As aspect of DIS 

 For cases dealing with this subject, see sec. 
9.32312. 

9.333  Period during which defendant 
released on bond to home 
detention with electronic 
monitoring pending trial 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

9.334  Time spent in pretrial custody on 
charge that is read in at sentencing 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

9.335  Time spent in detention pending 
disposition of (i.e., while awaiting 
evaluation and trial on) petition to 
commit defendant as sexually 
violent person under ch. 980 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶1-38. 

9.336  Time spent in custody stemming 
from, or related to, juvenile court 
adjudication 

9.3361  Time spent awaiting criminal 
trial and simultaneously 
serving commitment following 
revocation of juvenile parole, 
i.e. aftercare supervision, where 
underlying conduct for both 
revocation and criminal charge 
was the same 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶5-6, 45-52. 

 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 
875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326. 

9.3362  Time spent by juvenile in 
secure custody pending waiver 
to adult court 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶52. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 
875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326. 

 State v. Baker, 179 Wis. 2d 655, 508 N.W.2d 40 
(Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.321. 

9.3363  Time spent in custody on 
juvenile commitment that was 
being served at time conduct 
giving rise to charge for which 
present sentence is being 
imposed 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶36-38. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶1-81. 
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9.3364  Time spent in custody on 
extension of juvenile 
commitment that was ordered 
after defendant engaged in 
conduct giving rise to charge 
for which present sentence is 
being imposed 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶36-38. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶1-81. 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶26-27. 

9.3365  Time spent in county jail, after 
conduct giving rise to charge 
for which present sentence is 
being imposed, by defendant 
subject to juvenile commitment 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶10, 80. 

9.337  Other periods 

9.3371  Time spent in jail between date 
extended supervision in earlier 
case was revoked and date 
defendant sentenced on both 
revoked extended supervision 
and new charge that caused 
revocation of extended 
supervision 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶34. 

 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 
715 N.W.2d 713, at ¶1-15. 

9.3372  Time spent in custody which is 
in whole or in part result of 
probation, extended 
supervision or parole hold 
placed on person for same 
course of conduct as that 
resulting in new conviction 

9.33721  In general 

 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 
731 N.W.2d 646, at ¶1-12. 

 For cases dealing with the meaning of phrase 
"custody of the convicted offender which is in 
whole or in part the result of a probation, extended 
supervision or parole hold . . . placed on the 
person for the same course of conduct as that 
resulting in the new conviction, see sec. 9.3144. 

9.33722  Defendant entitled to 
credit if hold was at least in 
part due to course of 
conduct resulting in new 
conviction; credit due even 
if there were other reasons 
for hold 

 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 
731 N.W.2d 646, at ¶8. 

9.33723  Defendant entitled to 
credit even if defendant 
was released on signature 
bond with respect to course 
of conduct resulting in new 
conviction 

 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 
731 N.W.2d 646, at ¶11. 

9.34  Awarding Credit When Effect Is To 
Give Double Credit For Time Spent In 
Custody 

9.341  When credit is sought against both 
of two consecutive sentences 

 State v. Boettcher, 144 Wis. 2d 86, 423 N.W.2d 533 
(1988): 1987 Term, p. 9-3, sec. 9.33. 

 Wilson v. State, 82 Wis. 2d 657, 264 N.W.2d 234 
(1978): 1977 Term, p. 53, sec. 6.34. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶11. 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶19-22. 

 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 
715 N.W.2d 713, at ¶15. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶18. 

 State v. Jackson, 2000 WI App 41, 233 Wis. 2d 231, 
607 N.W.2d 338: 1999 Term, p. 9-9, sec. 9.332. 
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 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327. 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

 State v. Rohl, 160 Wis. 2d 325, 466 N.W.2d 208 
(Ct. App. 1991): 1990 Term, p. 9-10, sec. 9.333. 

 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 
(Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511. 

 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 
(Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212. 

 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 
767 (Ct. App. 1987): 1986 Term, p. 124, sec. 6.312. 

9.342  When credit is sought against 
second sentence after first sentence 
on which credit has already been 
awarded has been fully served 

 State v. Jackson, 2000 WI App 41, 233 Wis. 2d 231, 
607 N.W.2d 338: 1999 Term, p. 9-9, sec. 9.332. 

 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 
(Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212. 

9.343  When credit is sought against 
sentence defendant resumed 
serving after parole revocation 
when credit has already been 
awarded on sentence imposed for 
crime committed while on parole 

 State v. Rohl, 160 Wis. 2d 325, 466 N.W.2d 208 
(Ct. App. 1991): 1990 Term, p. 9-10, sec. 9.333. 

9.35  Remedy When Credit Denied 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 79, sec. 6.33. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 79, sec. 6.33. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 66, sec. 6.31. 

9.36  Other Matters 

9.361  Constitutionality of denying good 
time for pretrial confinement 
which is credited against sentence 

 For cases dealing with this subject, see sec. 
23.6112. 

9.362  Double jeopardy clause 
requirement of credit for time 
served on earlier conviction that 
has been reversed or set aside 

 For cases dealing with this subject, see sec. 
29.778. 

9.363  Retroactivity of statute granting 
credit 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 79, sec. 6.31. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 66, sec. 6.31. 

9.364  Credit required to satisfy demands 
of equal protection clause 

9.3641  Requirement in general 

 For cases dealing with this subject, see sec. 23.34. 

9.3642  Retroactivity of requirement 

 Fitzgerald v. State, 81 Wis. 2d 170, 259 N.W.2d 
743 (1977): 1977 Term, p. 53, sec. 6.31. 

9.3643  Crediting pretrial confinement 
on life sentence 

 Wilson v. State, 82 Wis. 2d 657, 264 N.W.2d 234 
(1978): 1977 Term, p. 53, sec. 6.32. 

9.3644  Crediting pretrial confinement 
toward eligibility for parole 

 Wilson v. State, 82 Wis. 2d 657, 264 N.W.2d 234 
(1978): 1977 Term, p. 53, sec. 6.33. 

9.3645  Credit for minimal periods of 
confinement 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 53, sec. 6.35. 
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9.365  Propriety of eliminating credit 
wrongly granted after defendant 
begins serving sentence 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72. 

9.366  Trial court is not to consider 
pretrial confinement in 
determining length of sentence; 
court should first determine 
appropriate sentence and then 
determine and credit presentence 
confinement 

9.3661  In general 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.276. 

9.3662  This rule is not violated when 
trial court imposes sentence 
that matches "time served" in 
pretrial confinement 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

9.367  Requirement that credit be applied 
on all concurrent sentences 

9.3671  In general 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶50-70. 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶10, 28-30. 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶16-19. 

 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 
715 N.W.2d 713, at ¶15. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶18. 

 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314. 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

 State v. Ward, 153 Wis. 2d 743, 452 N.W.2d 158 
(Ct. App. 1989): 1989 Term, p. 9-7, sec. 9.34. 

9.3672  Concurrent sentences need not 
be imposed at same time, or for 
offense arising from same 
course of conduct, in order to 
entitle defendant to credit on 
all of them 

 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 
735, 746 N.W.2d 581, at ¶23, 28. 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶16-19. 

9.3673  Credit needs to be applied only 
on those concurrent sentences 
with respect to which period 
for which credit is sought 
meets "in connection with" 
requirement 

 For cases dealing with this subject, see sec. 9.382. 

9.368  Under federal sentence credit 
provision, it is the attorney general 
who computes the amount of the 
credit after the defendant had 
begun to serve his sentence 

 United States v. Wilson, 112 S. Ct. 1351 (1992): 
1991 Term, p. 9-9, sec. 9.331. 

9.369  Need to award credit when trial 
court sets parole eligibility date for 
Class A felony under Wis. Stat. § 
973.014 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 9-4, sec. 9.351. 

 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 
222 (Ct. App. 1993): 1992 Term, p. 9-13, sec. 9.331. 

9.37  Other Matters (cont'd) 

9.371  When trial court grants more credit 
than that to which defendant is 
entitled but defendant appeals 
claiming he should have been 
granted more, court of appeals 
declines to take away credit 
improperly given to avoid 
appearance of penalizing 
defendant for appeal 
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 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 
(Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221. 

9.372  Court cannot evade requirement of 
sentence credit by constructing 
"peculiar" sentence designed to 
deprive defendant of credit 

9.3721  In general 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

9.3722  This rule not violated by 
imposition of sentence equal to 
"time served" in pretrial 
confinement 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

9.373  Issuance of detainer or unexecuted 
arrest warrant insufficient to 
constitute custody 

 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 
139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321. 

9.374  Use of special materials appended 
to Wisconsin pattern jury 
instructions in deciding sentence 
credit questions 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶23. 

 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): at page 470 of opinion. 

9.375  When sentence is imposed and 
consecutive sentence is also 
imposed but stayed, credit must be 
awarded on first sentence; applying 
credit to stayed sentence could 
possibly deny defendant credit to 
which he is entitled 

 For cases dealing with this subject, see sec. 
9.3123. 

9.376  In awarding credit, length of 
sentence should be determined 
first, followed by determination of 
credit to which defendant entitled; 
initial determination of credit to 
which defendant is entitled, 
followed by imposition of sentence 
consisting of term of years plus 
days of credit to which defendant 
entitled, is abuse of discretion 

 For cases dealing with this subject, see sec. 
9.3124. 

9.377  Appellate review of question 
whether defendant entitled to 
credit for particular period 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶27, 29. 

9.3771  Standard of appellate review 

9.37711  In general 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶8. 

 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 
731 N.W.2d 646, at ¶5, 10. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶34. 

 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 
715 N.W.2d 713, at ¶4. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶41. 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶4. 

 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314. 

 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 
(Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212. 

 State v. Baker, 179 Wis. 2d 655, 508 N.W.2d 40 
(Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.321. 

9.37712  Of trial court's factual 
findings 
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 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 
731 N.W.2d 646, at ¶5, 10. 

9.378  When record insufficient to 
calculate credit to which defendant 
entitled, remand to trial court for 
calculation of credit may be 
appropriate 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶39-46. 

9.379  Court may not use credit for 
presentence incarceration time to 
satisfy court costs 

 For cases dealing with this subject, see sec. 
12.7223. 

9.38  Other Matters (con'td) 

9.381  Legislative history of sentence 
credit statute 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶35-37. 

9.382  "In connection with" requirement 
applies to each sentence 
individually, even when concurrent 
sentences are imposed at same time 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶1-76. 

 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 
735, 746 N.W.2d 581, at ¶1-33. 

9.383  When defendant who has been 
released on personal recognizance 
bond or upon posting cash bail is 
arrested for new crime, he or she 
may be able to make himself or 
herself eligible for sentence credit, 
in prosecution in which he was 
released, for days spent in custody 
after arrest, e.g., by asking court to 
convert personal recognizance 
bond to cash bail 

 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 
735, 746 N.W.2d 581, at ¶32. 

9.39  Related Matters 

9.391  Credit on confinement time 
ordered as condition of probation 

 For cases dealing with this subject, see sec. 
9.6333. 

9.4  Particular Sentencing Problems 

9.41  Determinate sentencing; imposition of 
bifurcated sentence of confinement and 
extended supervision ("truth-in-
sentencing") 

9.411  History, purpose, applicability, and 
operation of truth-in-sentencing in 
general 

9.4111  History of truth-in-sentencing 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶4-6. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶41, 61. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶13-
16. 

9.4112  Purpose of truth-in-sentencing 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶26. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶61. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶13, 
17. 

9.4113  Applicability of truth-in-
sentencing 

9.41131  Applicability of TIS-I 
provisions in general 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶20. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶3. 

9.41132  Applicability of TIS-II 
provisions in general 
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 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶3. 

9.41133  Determining whether TIS-I 
penalty or TIS-2 penalty 
applies to continuing crime 
when course of conduct 
constituting continuing 
crime commenced after 
effective date of TIS-I and 
prior to effective date of 
TIS-II, but concluded after 
effective date of TIS-II 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶1-14. 

 For cases dealing generally with the 
determination of the penalty that applies to 
continuing crime when course of conduct 
constituting continuing crime commences prior to 
date of penalty change, but concludes after that 
date, see sec. 9.4988. 

9.4114  Operation of truth-in-
sentencing in general 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶4-6. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶5-8. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶7. 

9.412  Imposition of sentence of 
imprisonment 

9.4121  In general 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶16-19. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶7. 

9.4122  Consideration of aggravating 
factors 

9.41221  In general 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶43. 

9.4123  Requirement that court explain 
how each component of 
bifurcated sentence of sentence 
of imprisonment advances 
objectives it has specified 

 For cases dealing with this subject, see sec. 
9.21883. 

9.413  Imposition of confinement portion 
of sentence 

9.4131  In general 

9.4132  Under TIS-I, maximum term of 
confinement for attempt to 
commit classified felony is one-
half of maximum confinement 
specified for completed crime 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶21. 

9.414  Imposition of extended supervision 
portion of sentence 

9.4141  In general 

9.4142  Setting length of extended 
supervision 

9.41421  In general 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶35-41. 

9.41422  Propriety of considering 
length of time it will take 
defendant to pay 
restitution 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶35-41. 

9.4143  Imposition of conditions of 
extended supervision 

 For cases dealing with this subject, see secs. 
9.4151 and 9.4152. 

9.415  Conditions of extended supervision 

9.4151  Imposition of conditions of 
extended supervision: general 
principles 
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9.41511  Court's exercise of 
discretion to impose 
conditions in general 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶11-12. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶8. 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶11. 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶11. 

 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 
656 N.W.2d 499, 2002 Term WCA-223, at ¶7. 

9.41512  Principles relating to 
propriety of conditions of 
probation apply to 
conditions of extended 
supervision 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶12. 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶11. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶17. 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶13. 

 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 
656 N.W.2d 499, 2002 Term WCA-223, at ¶7. 

9.41513  Need for clarity and 
definiteness in conditions 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶15-16. 

 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 
656 N.W.2d 499, 2002 Term WCA-223, at ¶1-16. 

9.41514  Fact that other statutes 
impose sanctions and 
penalties for failure to 
engage in conduct that 
condition requires does not 
deprive court of authority 
to impose condition 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶16. 

9.41515  Condition need not relate 
directly to criminal conduct 
underlying conviction 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶12. 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶11-13. 

9.41516  Condition must not be 
overly broad 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶17-19. 

9.41517  Condition must be 
reasonably related to 
person's rehabilitation or 
protection of state or 
community interest 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶12. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶17-19. 

9.41518  Imposing conditions that 
restrict constitutional 
rights (e.g., right to free 
association and privacy, 
right to freedom of travel 
and movement, etc.) 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶10-21. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶17-19. 

9.41519  In imposing conditions of 
extended supervison, may 
court impose financial or 
other obligation that is not 
permitted under more 
particular statute 
specifically dealing with 
that financial or other 
obligation (e.g., costs 
statute, restitution statute, 
sex-offender reporting 
requirement, etc.)? 
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 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶11. 

9.4152  Imposition of conditions of 
extended supervision:  
particular conditions 

9.41521  Requiring defendant to 
introduce any person she is 
"dating" to supervising 
agent 

 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 
656 N.W.2d 499, 2002 Term WCA-223, at ¶1-16. 

9.41522  Confinement in jail or 
other facility (e.g., 
confinement in jail for 
short period annually 
during period of extended 
supervison on anniversary 
of victim's death) 

 State v. Larson, 2003 WI App 235, 268 Wis. 2d 
162, 672 N.W.2d 322, at ¶1-10. 

9.41523  Payment of restitution 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶35-41. 

9.41524  Payment of child support 
obligation 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶10-16. 

9.41525  Refraining from going into 
taverns or liquor stores or 
having alcoholic beverages 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶15-19. 

9.41526  Prohibiting defendant 
from entering political 
subdivision in which 
victim lives 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶10-21. 

9.41527  Payment to non-profit 
crime-prevention 
organization: in general 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶1-19. 

9.41528  Payment to non-profit 
crime-prevention 
organization: payment may 
be ordered without 
assessing defendant’s 
financial ability to pay 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶1-19. 

9.41529  Requiring reimbursement 
of person who posted cash 
bail for defendant, which 
was forfeited when 
defendant violated 
conditions of bond 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶11-14. 

9.4153  Modification of conditions 

9.41531  In general 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶16. 

9.41532  Provision barring petition 
for modification of 
conditions earlier than one 
year before inmate's 
scheduled date of release to 
extended supervision:  in 
general 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶8. 

9.41533  Provision barring petition 
for modification of 
conditions earlier than one 
year before inmate's 
scheduled date of release to 
extended supervision:  
does not bar immediate 
attack on provision 
claimed to be invalid 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶8-14. 
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9.41534  Court at reconfinement 
hearing held after 
revocation of extended 
supervision has authority 
to impose new conditions 
on extended supervision 
portion of sentence 

 For cases dealing with this subject, see sec. 
41.7442. 

9.4154  Attacking conditions 

9.41541  Provision barring petition 
for modification of 
conditions earlier than one 
year before inmate's 
scheduled date of release to 
extended supervision: does 
not bar immediate attack 
on provision claimed to be 
invalid 

 For cases dealing with this subject, see sec. 
9.41533. 

9.4155  Appellate review of conditions 

9.41551  Review of trial court's 
exercise of discretion 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶11. 

9.41552  Review of constitutionality 
of condition 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶12. 

9.416  Mandatory minimum sentences 

9.4161  Calculation of mandatory 
minimum sentence and its 
components (i.e., confinement 
and extended supervision) 
under truth-in-sentencing 

9.41611  In general 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶1-69. 

9.41612  For mandatory minimum 
sentences imposed under 
controlled substances law 

 For cases dealing with this subject, see sec. 
36.1826. 

9.417  Sentence modification and 
adjustment under truth-in-
sentencing 

9.4171  Case law regarding sentence 
modification based on new 
factor or other ground remains 
valid after enactment of truth-
in-sentencing law 

 For cases dealing with this subject, see secs. 
10.3414 and 10.391. 

9.4172  Case law holding that post-
sentencing conduct and/or 
rehabilitation is not new factor 
remains unchanged by truth-in-
sentencing law 

 For cases dealing with this subject, see sec. 
10.34317. 

9.4173  Statutory provision permitting 
request for adjustment (Wis. 
Stat. § 973.195) 

 For cases dealing with this subject, see sec. 10.85. 

9.418  Revocation of extended supervision 

9.4181  The revocation process 

 For cases dealing with this subject, see sec. 41.71. 

9.4182  Making the revocation decision 

 For cases dealing with this subject, see sec. 41.72. 

9.4183  Judicial review of revocation 
decision 

 For cases dealing with this subject, see sec. 41.73. 

9.4184  Judicial determination of 
period of time for which 
defendant will be returned to 
prison after revocation of 
extended supervision 

 For cases dealing with this subject, see sec. 41.74. 

9.419  Other matters 
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9.4191  Interpreting provisions of TIS 

9.41911  Use of provisions of TIS II 
in interpreting TIS I 

 For cases dealing with this subject, see sec. 
45.3944. 

9.41912  Use of Wisconsin Lawyer 
article on TIS-II in 
interpreting provisions of 
TIS-II 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶7-8. 

9.41913  Use of Fiedler penalty chart 
in interpreting TIS-II 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶6. 

9.4192  Meaning of terms used in 
determinate sentencing 

9.41921  "Imprisonment" 

 State v. Jackson, 2004 WI 29, 270 Wis. 2d 113, 676 
N.W.2d 872, at ¶5. 

9.41922  "Bifurcated sentence" 

 State v. Collins, 2008 WI App 163, 314 Wis. 2d 
653, 760 N.W.2d 438, at ¶7. 

9.4193  Use of penalty enhancers to 
increase sentence 

9.41931  Under determinate 
sentencing, only term of 
confinement, not period of 
extended supervision, is 
increased by penalty 
enhancer 

 For cases dealing with this subject, see sec. 
31.6122. 

9.41932  Under TIS-I version of 
determinate sentencing, for 
unclassified felonies 
penalty enhancer is added 
to underlying maximum 
term of confinement, 
which increases total term 
of imprisonment by same 
amount and then the 75% 
rule of Wis. Stat. § 
973.01(2)(b)6 is applied to 
the total term of 
imprisonment to calculate 
the maximum amount of 
confinement 

 For cases dealing with this subject, see sec. 
31.6123. 

9.41933  Under TIS-I version of 
determinate sentencing, 
extended supervision 
portion of enhanced 
sentence cannot exceed 
extended supervision 
portion of sentence for 
underlying offense, even in 
those cases where it then 
becomes impossible to 
impose period of extended 
supervision that is at least 
25% of period of 
confinement 

 For cases dealing with this subject, see sec. 
31.6124. 

9.41934  When court has allocated 
portion of confinement 
under enhanced sentence 
to underlying offense that 
is in excess of maximum 
confinement for 
underlying offense, 
remedy is remand to trial 
court for resentencing 

 For cases dealing with this subject, see sec. 
31.6125. 
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9.4194  Determining whether TIS-I 
penalty or TIS-2 penalty 
applies to continuing crime 
when course of conduct 
constituting continuing crime 
commenced after effective date 
of TIS-I and prior to effective 
date of TIS-II, but concluded 
after effective date of TIS-II 

 For cases dealing with this subject, see sec. 
9.41133. 

9.4195  When one component of 
bifurcated sentence illegally 
imposed, defendant is entitled 
to be resentenced on both 
components 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶14. 

9.42  Consecutive Sentences 

9.421  When authorized 

9.4211  In general 

 Oregon v. Ice, 129 S. Ct. 711 (2009). 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 

 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 
(1981): 1980 Term, p. 79, sec. 6.411. 

 Donaldson v. State, 93 Wis. 2d 306, 286 N.W.2d 
817 (1980): 1979 Term, p. 79, sec. 6.411. 

 Eichmann v. State, 93 Wis. 2d 303, 286 N.W.2d 
823 (1980): 1979 Term, p. 79, sec. 6.411. 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 67, sec. 6.4112. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶9. 

 State v. Cole, 2000 WI App 52, 233 Wis. 2d 577, 
608 N.W.2d 432: 1999 Term, p. 9-11, sec. 9.4112. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 9-6, sec. 9.4111. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 93, sec. 6.411. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 140, sec. 6.411. 

 State v. Ledford, 114 Wis. 2d 562, 339 N.W.2d 361 
(Ct. App. 1983): 1983 Term, p. 140, sec. 6.411. 

 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. 
App. 1983): 1982 Term, p. 105, sec. 6.411. 

 State v. Kruse, 98 Wis. 2d 34, 295 N.W.2d 21 (Ct. 
App. 1980): 1980 Term, p. 79, sec. 6.411. 

 State v. White, 97 Wis. 2d 517, 294 N.W.2d 36 (Ct. 
App. 1979): 1979 Term, p. 80, sec. 6.411. 

9.4212  Sentence may be made 
consecutive to forfeiture and 
penalty assessment 
commitment 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 9-6, sec. 9.4112. 

9.4213  Sentence may not be made 
consecutive to juvenile court 
disposition 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

9.4214  Propriety of making sentence 
consecutive to NGI 
commitment 

9.42141  Sentence may not directly 
be made consecutive to 
NGI commitment 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 
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 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

9.42142  But sentence may be made 
consecutive to NGI 
commitment by staying 
sentence until discharge 
from NGI commitment 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4942. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶4. 

9.4215  Sentence may be made 
consecutive to incarceration for 
failure to pay fine 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

9.4216  Sentence may not be made 
consecutive to jail time being 
served as condition of 
probation 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶13. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

9.4217  Sentence may be made 
consecutive to sentence 
previously imposed, but with 
respect to which defendant has 
been placed on probation 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶13-14. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶30. 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶12. 

 State v. Cole, 2000 WI App 52, 233 Wis. 2d 577, 
608 N.W.2d 432: 1999 Term, p. 9-11, sec. 9.4112. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Thompson, 208 Wis. 2d 253, 559 N.W.2d 
917 (Ct. App. 1997): 1996 Term, p. 9-23, sec. 9.4114. 

9.4218  Sentence may be made 
consecutive to sentence 
previously imposed, but with 
respect to which the defendant 
has been released on parole 

 State v. Cole, 2000 WI App 52, 233 Wis. 2d 577, 
608 N.W.2d 432: 1999 Term, p. 9-11, sec. 9.4112. 

9.4219  Sentence may be made 
consecutive to chap. 980 
(sexually violent person) 
commitment by staying 
sentence until discharge from 
chap. 980 (sexually violent 
person) commitment 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11. 

9.422  When authorized (cont'd) 

9.4221  Sentence may be made 
consecutive to sentence earlier 
imposed in another jurisdiction 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 93, sec. 6.411. 

9.4222  Requirement, in some other 
jurisdictions, that particular 
fact be found before court is 
authorized to impose 
consecutive sentence 

9.42221  In general 

 Oregon v. Ice, 129 S. Ct. 711 (2009). 

9.42222  Under statutory scheme 
that requires finding of 
particular fact before 
consecutive sentence may 
be imposed, it is not 
required that jury, rather 
than judge, make that 
finding of fact 

 For cases dealing with this subject, see sec. 
9.4283. 

9.423  When appropriate 
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9.4231  In general 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 67, sec. 6.412. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶24-28. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶17-20. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶24. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶8, 14-15. 

 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 
841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.411. 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 9-7, sec. 9.411. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 9-7, sec. 9.413. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 141, sec. 
6.413. 

 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. 
App. 1979): 1979 Term, p. 80, sec. 6.412. 

9.4232  Need for explanation by 
sentencing court why 
consecutive sentence 
appropriate 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶24-28. 

9.42321  When multiple sentences 
are imposed at single 
sentencing, court 
ordinarily should explain 
why sentences were made 
consecutive 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶31. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶18. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶8, 15, 17. 

9.42322  Requirement, when 
sentencing for multiple 
offenses, of explanation 
why consecutive sentence 
was imposed is not 
applicable to sentence 
separately imposed for 
new offense that is 
unrelated to past offenses 
for which defendant may 
still be serving time 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶31. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶18. 

9.4233  Adequacy of explanation why 
consecutive sentence 
appropriate 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶47-48. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶35-37. 

9.4234  Propriety of imposing 
consecutive sentences that 
defendant will never live to see 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶15. 
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9.4235  Where there are two victims, 
making sentences consecutive 
does not shock public 
sentimentor make sentences 
unduly harsh or 
unconscionable 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶22. 

9.424  When required 

9.4241  Not required when defendant 
sentenced for third offense 
driving after revocation 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2221. 

9.4242  For escape 

 For cases dealing with the mandatory 
consecutive sentence for escape, see sec. 9.4621. 

9.4243  When federal sentence 
imposed for using or carrying a 
firearm during and in relation 
to crime of violence or a drug 
trafficking crime 

 For cases dealing with this subject, see sec. 
31.6953. 

9.425  When commenced 

9.4251  In general 

 State ex rel. O'Connor v. Williams, 95 Wis. 2d 378, 
290 N.W.2d 533 (Ct. App. 1980): 1979 Term, p. 19, 
sec. 2.231. 

9.4252  When probation revoked 

 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 
(1978): 1978 Term, p. 67, sec. 6.4111. 

 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 
(Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511. 

9.426  Determining whether sentence is 
consecutive or concurrent 

9.4261  General rule: when record is 
silent as to whether sentence is 
concurrent or consecutive, it is 
concurrent 

 State v. Willett, 2000 WI App 212, 238 Wis. 2d 
621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶2. 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 
(Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772. 

9.4262  General rule:  in absence of 
statutory or judicial declaration 
to the contrary, second sentence 
will be deemed to run 
concurrently with first sentence 

9.42621  In general 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶21, 27. 

9.42622  Bald recital of consecutive 
sentence in judgment of 
conviction is not 
necessarily sufficient to 
overcome presumption that 
sentence is concurrent 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶33-34. 

9.4263  General rule not applicable 
when trial court's intent is 
clearly conveyed by words and 
procedure used, even though it 
did not directly provide that 
sentence shall be consecutive 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

9.4264  Where conflict exists between 
court's unambiguous oral 
pronouncement of sentence 
and written judgment as to 
whether sentence is concurrent 
or consecutive, oral 
pronouncement controls 

9.42641  In general 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶15, 24. 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶27, 31. 
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 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

9.42642  Oral pronouncement must 
be unambiguous for this 
rule to apply 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶27, 31. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

9.4265  Determining whether sentence 
is consecutive or concurrent 
when oral pronouncement is 
silent on subjecd 

9.42651  In general 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

9.42652  When judgment of 
conviction states that 
sentence is consecutive 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

9.4266  When faced with ambiguous 
oral pronouncement regarding 
whether sentence is concurrent 
or consecutive, court attempts 
to determine trial court's 
sentencing intent 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶20. 

9.4267  When faced with ambiguous 
oral pronouncement regarding 
whether sentence is concurrent 
or consecutive, it is proper to 
look to entire record, including 
written judgment, to ascertain 
court's intention 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶25, 27-28, 33. 

 For cases dealing generally with this subject in 
the context of interpreting a judgment of 
conviction, see sec. 12.73952. 

9.4268  Effect of bald recital of 
consecutive sentence in 
judgment of conviction where 
trial court's oral 
pronouncement is silent on 
question 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶33-34. 

9.4269  Other matters 

9.42691  Under statutory scheme 
that requires finding of 
particular fact before 
consecutive sentence may 
be imposed, it is not 
required that jury, rather 
than judge, make that 
finding of fact 

 For cases dealing with this subject, see sec. 
9.4283. 

9.427  Computed as one continuous 
sentence 

9.4271  In general 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶14. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

9.4272  When defendant serving 
consecutive indeterminate (i.e. 
pre-TIS) and determinate (i.e., 
TIS) sentences 

9.42721  When defendant is serving 
consecutive indeterminate 
(i.e. pre-TIS) and 
determinate (i.e., TIS) 
sentences, sentences are 
treated as one continuous 
sentence, with confinement 
periods served first, 
followed by 
nonconfinement periods of 
parole and extended 
supervision, which are 
treated as one continuous 
period of supervision 
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 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶1-53. 

 State v. Collins, 2008 WI App 163, 314 Wis. 2d 
653, 760 N.W.2d 438, at ¶10-11. 

9.4273  When defendant serving 
consecutive determinate (i.e., 
TIS) sentences 

9.42731  When defendant is serving 
consecutive determinate 
(i.e., TIS) sentences, 
sentences are treated as one 
continuous sentence, with 
confinement periods 
served first, followed by 
nonconfinement periods of 
extended supervision, 
which are treated as one 
continuous period of 
supervision 

 State v. Collins, 2008 WI App 163, 314 Wis. 2d 
653, 760 N.W.2d 438, at ¶1-13. 

9.428  Other matters 

9.4281  Lack of specific guidelines for 
imposition of consecutive 
sentences does not violate due 
process 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412. 

9.4282  When portion of sentence is 
invalidated, sentence that was 
originally made concurrent 
may be modified to consecutive 
sentence to effectuate goal and 
premise of sentence as 
originally imposed 

 For cases dealing with this subject, see sec. 
9.4959. 

9.4283  Under statutory scheme that 
requires finding of particular 
fact before consecutive 
sentence may be imposed, it is 
not required that jury, rather 
than judge, make that finding 
of fact 

 Oregon v. Ice, 129 S. Ct. 711 (2009). 

9.429  Related matters 

9.4291  Authority to impose 
consecutive periods of 
probation 

 For cases dealing with this subject, see sec. 
9.6163. 

9.43  Disparity Between Sentences 

9.431  Disparity between defendant and 
accomplice 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶15. 

 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶20. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 9-10, sec. 9.421. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421. 

 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 
(Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 95, sec. 6.481. 

9.432  Disparity between defendant and 
others committing similar offenses 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 108, sec. 6.481. 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶13. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): at page 435 of opinion. 

9.44  Modification Of Sentence; 
Resentencing 
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 For cases dealing with this subject, see secs. 9.8 
and 10.3. 

9.45  Penalty Enhancers 

9.451  General principles 

 For cases dealing with this subject, see sec. 31.61. 

9.452  For habitual criminality under state 
repeater statute 

 For cases dealing with this subject, see sec. 31.62. 

9.453  For Habitual Criminality Under 
State Persistent Repeater Statute 
Based On Two Or More Prior 
Convictions Of "Serious Felony" 
("Three Strikes" Provision) 

 For cases dealing with this subject, see sec. 31.63. 

9.454  For Habitual Criminality Under 
State Persistent Repeater Statute 
Based On Prior Conviction Of 
"Serious Child Sex Offense" ("Two 
Strikes" Provision) 

 For cases dealing with this subject, see sec. 31.64. 

9.455  For use of dangerous weapon 

 For cases dealing with this subject, see sec. 31.65. 

9.456  For use of bullet proof garment 

 For cases dealing with this subject, see sec. 31.66. 

9.457  For concealing identity 

 For cases dealing with this subject, see sec. 31.67. 

9.458  For intentionally selecting victim 
because of victim's race, religion, 
etc. ("hate crime") 

 For cases dealing with this subject, see sec. 31.68. 

9.459  For other factors 

9.4591  For committing second or 
subsequent offenses under 
state controlled substances law 

 For cases dealing with this subject, see sec. 
36.184. 

9.4592  For committing controlled 
substances offense within 1,000 
feet of school or other 
designated premises 

 For cases dealing with this subject, see sec. 
36.183. 

9.4593  For habitual criminality under 
federal repeater statute 

 For cases dealing with this subject, see sec. 
31.694. 

9.4594  For using or carrying a firearm 
during and in relation to crime 
of violence or a drug trafficking 
crime (federal provision) 

 For cases dealing with this subject, see sec. 
31.695. 

9.4595  Assault or battery in secured 
juvenile correctional facility 

 For cases dealing with this subject, see sec. 
31.693. 

9.4596  For conviction of firearms 
possessor with three previous 
convictions as provided in 
federal armed career criminal 
act 

 For cases dealing with this subject, see sec. 
31.696. 

9.46  Mandatory Sentencing 

9.461  Mandatory imprisonment 

9.4611  Constitutionality 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 9-20, sec. 9.4611. 

 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 
(1978): 1978 Term, p. 122, sec. 11.7411. 

9.4612  When required 

 Rodriguez v. United States, 107 S. Ct. 1391 (1987): 
1986 Term, p. 128, sec. 6.493. 
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 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2221. 

 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 
274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661. 

9.4613  Does not require that 
mandatory terms of 
imprisonment be consecutive 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2221. 

9.4614  Not satisfied by imposition of 
probation with jail time as a 
condition of probation 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 

9.462  Mandatory consecutive sentences 

9.4621  For escape 

 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 
(Ct. App. 1989): 1989 Term, p. 35-2, sec. 35.4131. 

 State v. Ledford, 114 Wis. 2d 562, 339 N.W.2d 361 
(Ct. App. 1983): 1983 Term, p. 140, sec. 6.411. 

9.463  Mandatory minimum sentences 

9.4631  Mandatory minimum sentences 
under controlled substances 
law 

 For cases dealing with this subject, see sec. 
36.182. 

9.4632  Departure from federal 
mandatory minimum sentence 
when government files 
"substantial assistance" motion 

9.46321  Right of defendant to 
challenge government's 
failure to file motion 

 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 
Term, p. 9-4, sec. 9.1711. 

9.46322  Motion attesting to 
"substantial assistance" 
and requesting departure 
below minimum 
applicable sentencing 
guideline does not 
authorize court to depart 
below statutory minimum 
sentence 

 Melendez v. United States, 116 S. Ct. 2057 (1996): 
1995 Term, p. 9-9, sec. 9.4611. 

9.4633  Constitutionality of imposing 
mandatory minimum sentence 
based on particular factor when 
that factor not proved beyond a 
reasonable doubt to jury 

 For cases dealing with this subject, see sec. 9.465. 

9.4634  Calculation of mandatory 
minimum sentence and its 
components (i.e., confinement 
and extended supervision) 
under truth-in-sentencing 

 For cases dealing with this subject, see sec. 
9.4161. 

9.464  Other mandatory sentences 

9.465  Constitutionality of imposing 
mandatory minimum sentence 
based on particular factor (e.g., 
defendant's use of weapon) when 
that factor not proved beyond a 
reasonable doubt to a jury 

 Harris v. United States, 122 S. Ct. 2406 (2002), 
2001 Term USSC-19. 

 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 
1985 Term, p. 97, sec. 6.494. 

9.47  Imposition And Collection Of Fine; 
Imprisonment For Failure To Pay Fine 

9.471  Imposition of fine 

9.4711  When fine appropriate 

9.47111  In general 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 
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 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶15. 

9.47112  Use of ABA Sentencing 
Standards in determining 
whether to impose fine and 
its amount 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶15. 

9.4712  Must consider defendant's 
ability to pay 

9.47121  In general 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

 Will v. State, 84 Wis. 2d 397, 267 N.W.2d 357 
(1978): 1977 Term, p. 54, sec. 6.41. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶15-21, 25-27. 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶13-16. 

9.47122  In considering ability to 
pay fine, income received 
under Wis. Stat. § 49.046 
(relief for needy Indian 
persons) is exempt 

 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 
684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476. 

9.47123  Sentencing hearing is best 
time to ascertain 
defendant's ability to pay 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶16. 

9.4713  Court may impose fine subject 
to reconsideration of 
defendant's ability to pay when 
defendant released from prison 

 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 
(1991): 1990 Term, p. 9-20, sec. 9.473. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421. 

9.4714  If defendant unable to pay fine 
within time set for payment, 
defendant has responsibility to 
bring matter before court 

 For cases dealing with this subject, see sec. 
9.47322. 

9.4715  Need for explanation of 
reasons for imposing fine 

9.47151  In general 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶14, 22-24. 

9.47152  No requirement that court 
give reasons for imposing 
fine that are separate and 
distinct from those given 
for imposing jail or prison 
time when reasons given 
for imposing jail or prison 
time also explain why fine 
imposed 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶22-24. 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶10. 

9.472  Collection of fine 

9.4721  Application of bail money to 
pay fine 

9.47211  In general 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

9.47212  Constitutionality of statute 
permitting application of 
bail money to pay fine 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

9.473  Imposition of imprisonment for 
failure to pay fine 

9.4731  In general 
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 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶41. 

9.4732  On indigent who is unable to 
pay fine 

9.47321  In general 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 106, sec. 6.471. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 
(1991): 1990 Term, p. 9-20, sec. 9.473. 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 80, sec. 6.47. 

 Will v. State, 84 Wis. 2d 397, 267 N.W.2d 357 
(1978): 1977 Term, p. 54, sec. 6.41. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶16. 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶17-18, 21, 23. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213. 

 City of Madison v. Uhlman, 115 Wis. 2d 158, 340 
N.W.2d 204 (Ct. App. 1983): 1983 Term, p. 144, sec. 
6.47. 

 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. 
App. 1983): 1982 Term, p. 107, sec. 6.471. 

 For cases dealing generally with the revocation 
of probation for failure to pay fine, see sec. 9.6352. 

 For cases dealing with due process limitations 
on the revocation of an indigent's probation for 
failure to pay a fine or make restitution, see sec. 
22.7543. 

 For cases dealing generally with equal 
protection limitations on revocation of an 
indigent's probation for failure to pay a fine or 
make restitution, see sec. 23.33. 

9.47322  If defendant unable to pay 
fine within time set for 
payment, defendant has 
responsibility to bring 
matter before court 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 80, sec. 6.47. 

 Will v. State, 84 Wis. 2d 397, 267 N.W.2d 357 
(1978): 1977 Term, p. 54, sec. 6.41. 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶18, 23. 

9.47323  Defendant cannot raise 
issue of his indigency 
prematurely 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 9-20, sec. 9.472. 

9.4733  Making imprisonment for 
failure to pay fine consecutive 
to sentence 

 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 
684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476. 

 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. 
App. 1983): 1982 Term, p. 107, sec. 6.472. 

9.4734  Total period of imprisonment 
for failure to pay fine may not 
exceed six months 

 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 
N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638. 

 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 
684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476. 

9.4735  Sufficiency of commitment 
order to justify entry into 
defendant's home to execute it 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶1. 

9.474  Other matters 

http://www.wicourts.gov/html/ca/03/03-0300.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30876�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26798�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26798�
http://www.wicourts.gov/html/sc/98/98-1099.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36947�


9-89 

9.4741  When defendant raises 
question of ability to pay fine 
in postconviction motion, trial 
court has obligation to make 
determination of issue 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶21, 25. 

9.48  Restitution 

9.481  General principles 

9.4811  Nature and purpose of 
restitution and proceedings 
relating thereto in general 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶25. 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶19-20, 22, 38, 44. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶13. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶11, 34. 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶16. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶8. 

 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 
647 N.W.2d 286, 2001 Term WCA-344, at ¶6, 8. 

 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 
610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811. 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

9.4812  Need to establish fact and 
amount of damage 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

9.4813  Need to establish nexus 
between crime and damage for 
which restitution sought, i.e., 
that defendant's criminal 
activity was substantial factor 
in causing pecuniary injury to 
victim 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶13, 18-24. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶13, 24. 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶6.8. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶54-57. 

 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 
647 N.W.2d 286, 2001 Term WCA-344, at ¶11. 

 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 
610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811. 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

9.4814  "Crime considered at 
sentencing," for which 
restitution may be ordered 

9.48141  In general 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶7. 

9.48142  "Crime considered at 
sentencing" encompasses 
all facts and reasonable 
inferences concerning 
defendant's activity related 
to crime, not just those 
facts necessary to support 
elements of crime 

9.481421  In general 
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 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶9. 

9.481422  Encompasses all facts 
and reasonable 
inferences concerning 
defendant's activity 
related to crime, not 
just those facts 
necessary to support 
elements of crime 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶13. 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶8. 

 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 
610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811. 

9.481423  Fact that crime, such as 
robbery, is not 
complete until 
successful escape made 
does not mean that 
officer attempting to 
apprehend defendant 
fleeing from scene of 
crime is victim of that 
crime 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶12. 

9.4815  Need for evidentiary hearing 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

9.4816  Imposing restitution as a 
condition of probation 

 For cases dealing with this subject, see sec. 9.634. 

9.4817  Procedure and burden of proof 
at hearing setting amount of 
restitution 

 For cases dealing with this subject, see sec. 
9.4842. 

 For cases dealing with the applicability of the 
rules of evidence at a restitution hearing, sec. 
9.48987. 

9.4818  Restitution statute is to be 
broadly construed to allow 
victims to recover damages 
resulting from criminal conduct 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶12. 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶14. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶10. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶54. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶12. 

9.4819  Other principles 

9.48191  Factors court must consider 
in determining whether to 
order restitution 

 For cases dealing with this subject, see sec. 
9.4877. 

9.482  To whom restitution may or may 
not be awarded 

9.4821  General principles 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶7. 

9.48211  In general 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶5. 

 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

9.48212  Person receiving restitution 
must be "victim of a crime 
considered at sentencing" 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶1-14. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 
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9.48213  Determining whether 
person seeking restitution 
is party to crime and 
therefore allegedly cannot 
be considered "victim" 

 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 
614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852. 

9.4822  Definition of, and determining 
who is, "victim of a crime 
considered at sentencing" for 
purposes of restitution statute 

9.48221  In general 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶7. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶1-14. 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶7-8. 

9.48222  "Victim" in sec. 973.20(1r) is 
interpreted using 
definition in sec. 
950.02(4)(a) 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶7. 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶17. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶67-
76. 

9.48223  "Victim," as used in 
restitution statute to 
describe those entitled to 
restitution, includes 
governmental entities and 
agencies 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶10. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶7. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶8. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶18-20. 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

 For cases dealing with whether a governmental 
entity or agency that suffers damage or loss, or 
incurs cost, as a result of defendant's criminal 
conduct, may receive restitution for that damage, 
loss, or cost, see sec. 9.4827. 

9.48224  Mother of child-victim of 
crime is "victim" to whom 
restitution may be awarded 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶67-
76. 

9.48225  Aunt of victim of crime is 
not "victim" to whom 
restitution may be awarded 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶67-
76. 

9.48226  Victim's stepfather is not 
"victim" for purposes of 
restitution statute 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶15. 

9.48227  Police officer who (1) 
apprehends, or attempts to 
apprehend, defendant 
fleeing from scene of crime 
defendant has committed 
and (2) suffers injury in 
doing so is not victim of 
that crime 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶1-14. 

9.4823  Victim of offense of which 
defendant has been convicted 

9.4824  Victim of offense that is 
dismissed but read-in at 
sentencing 

9.48241  In general 
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 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶70, 81-87. 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶26-27. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 42-5, sec. 42.4311. 

 State v. Cleaves, 181 Wis. 2d 73, 510 N.W.2d 143 
(Ct. App. 1993): 1993 Term, p. 9-15, sec. 9.4824. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 9-17, sec. 9.4813. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

9.48242  Personal admission by 
defendant to read-in not 
necessary to permit 
imposition of restitution 
for read-in 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶73. 

 State v. Cleaves, 181 Wis. 2d 73, 510 N.W.2d 143 
(Ct. App. 1993): 1993 Term, p. 9-15, sec. 9.4824. 

9.4825  Victim of crime not charged or 
read-in in present prosecution 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶11-
18. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 9-17, sec. 9.4813. 

9.4826  Police department that put up 
funds to purchase drugs in 
controlled substances case 
("buy money") 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶13. 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 
(Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821. 

 For cases dealing with the propriety of ording 
restitution for "buy money," see sec. 9.48363. 

9.4827  Governmental entity or agency 
that suffers damage or loss, or 
incurs cost, as a result of 
defendant's criminal conduct 

9.48271  In general 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶8-13. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶10, 13. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶1-17. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶8. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24. 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶6-7. 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

 For cases dealing generally with whether 
governmental agencies or entities may constitute a 
"victim" for purposes of the restitution statute, see 
sec. 9.48223. 

9.48272  Where defendant's conduct 
indirectly causes damage 
or loss to governmental 
entity (i.e., when 
governmental entity incurs 
collateral expenses in 
normal course of law 
enforcement as a result of 
defendant's conduct) 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶10, 13. 
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 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶10-13. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶10. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24. 

9.48273  Where defendant's conduct 
directly causes damage or 
loss to governmental entity 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶11-13. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶10. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶10-13. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶10. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24. 

9.48274  School district is "victim" 
of bomb scare that causes 
evacuation of school and 
consequent loss of services 
of teachers and other staff 
during period of 
evacuation 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶8-13. 

9.4828  Insurer, surety, or other person 
who has compensated victim 
for loss 

9.48281  In general 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶61. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶11. 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶5. 

9.48282  County department of 
health and social services 
that has paid for victim's 
hospital expenses is 
insurer entitled to 
restitution 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶1-13. 

9.48283  Includes person (e.g., 
stepfather) who has 
installed security system to 
alleviate effect of crime on 
victim 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶20-21. 

9.48284  Requirement that 
restitution be made "if 
justice so requires" 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶61. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶29. 

9.48285  Insurer's entitlement to 
restitution is dependent on 
insured's status as victim 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶11. 

9.4829  Other persons or entities 

9.48291  In prosecution involving 
forged checks from victim's 
account, is bank that 
maintained victim's 
checking account a 
"victim"? 

 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 
647 N.W.2d 286, 2001 Term WCA-344, at ¶7. 

9.48292  In prosecution for 
securities fraud, victims 
outside of Wisconsin 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶56-57. 
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9.48293  With respect to crime of 
bail jumping, person who 
posted cash bail that was 
forfeited as result of bail 
jumping is victim of crime 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶8. 

9.483  For what restitution may or may 
not be ordered 

9.4831  General principles 

9.48311  Restitution may be ordered 
for special damages, but 
not general damages 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶11. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶12, 14. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶11. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

9.48312  What constitutes general 
damages in general 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶41. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶14. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶12. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

 State v. Stowers, 177 Wis. 2d 798, 503 N.W.2d 8 
(Ct. App. 1993): 1993 Term, p. 9-14, sec. 9.4822. 

9.48313  What constitutes special 
damages in general 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶41. 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶11-12, 17. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶12. 

 State v. Kayon, 2002 WI App 178, 256 Wis. 2d 577, 
649 N.W.2d 334, 2002 Term WCA-16, at ¶7-15. 

 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 
647 N.W.2d 286, 2001 Term WCA-344, at ¶12-16. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834. 

9.48314  Future losses:  in general 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶9-21. 

9.48315  Future losses:  speculative, 
unrealized, and unproven 
future losses 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶18. 

 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 
(Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633. 

9.48316  Damages caused by 
defendant in general 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834. 

9.48317  Damages suffered as a 
result of read-in offense 

 For cases dealing with this subject, see sec. 
9.4824. 
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9.48318  Damages attributable to 
completed crime when 
defendant only pleaded 
guilty to attempt to commit 
crime 

 State v. Hopkins, 196 Wis. 2d 36, 538 N.W.2d 543 
(Ct. App. 1995): 1995 Term, p. 9-13, sec. 9.484. 

9.48319  Harm caused by 
defendant's criminal acts 
when the acts of others 
contributed to victim's 
harm as well 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

9.4832  General principles (cont'd) 

9.48321  Need to establish nexus 
between crime and damage 
for which restitution 
sought 

 For cases dealing with this subject, see sec. 
9.4813. 

9.48322  "Crime considered at 
sentencing," for which 
restitution may be ordered, 
encompasses all facts and 
reasonable inferences 
concerning defendant's 
activity related to crime, 
not just those facts 
necessary to support 
elements of crime 

 For cases dealing with this subject, see sec. 
9.4814. 

9.48323  Employee's lost time as 
result of crime may 
constitute special damages 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶15-16. 

 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 
647 N.W.2d 286, 2001 Term WCA-344, at ¶12. 

9.48324  "Loss of use" of stolen item 
may constitute special 
damages 

 State v. Kayon, 2002 WI App 178, 256 Wis. 2d 577, 
649 N.W.2d 334, 2002 Term WCA-16, at ¶7-15. 

9.48325  Obligation to victim that 
has been discharged in 
bankruptcy 

 For cases dealing with this subject, see sec. 
9.48986. 

9.48326  Damages to which one 
cannot attach fair market 
value 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶14. 

9.48327  Losses and damages 
associated with read-in 
offenses 

 For cases dealing with this subject, see sec. 
9.4824. 

9.4833  Costs incurred, or damage 
suffered, by government 
agency as result of defendant's 
conduct 

9.48331  In general 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶5-17. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶10, 13. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶1-17. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24. 

9.48332  Cost of fighting fire and 
cleaning up after fire 
caused by defendant's 
criminal operation of 
vehicle 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶13. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶8. 
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 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶17. 

 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

9.48333  Costs incurred by police 
department as result of 
police standoff with 
defendant who is convicted 
of offenses arising out of 
standoff (e.g., failure to 
comply with officer's 
attempt to take person into 
custody, obstructing 
officer, etc.) 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶9. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶13. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶9. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶10. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24. 

 For cases dealing with the taxing of these costs 
as costs, see sec. 12.7285. 

9.48334  Cost of "stop sticks" used 
to stop defendant fleeing 
from officer 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶13. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶10. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶1-15. 

9.48335  Funds used by police to 
make purchase of drugs 
that resulted in defendant's 
conviction ("buy money") 

 For cases dealing with this subject, see sec. 
9.48363. 

9.48336  Damage done to 
governmental property as 
result of defendant's 
conduct 

 For cases dealing with this subject, see sec. 
9.48373. 

9.48337  Cost of replacing squad car 
damaged as result of chase 
to apprehend defendant 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶10. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶1-17. 

9.48338  Loss of services of teachers 
and other staff during 
period of evacuation 
caused by defendant 
making false bomb scare 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶14-17. 

9.4834  Particular items upon 
conviction of crime of theft by 
employe 

9.48341  Value of unearned vacation 
time and benefits during 
trips when defendant 
wrongfully used 
employer's credit card 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

9.48342  Personal use of automobile 
while on personal trips 
during which defendant 
wrongfully used 
employer's credit card 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

9.48343  Cost of audit 

 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 
647 N.W.2d 286, 2001 Term WCA-344, at ¶9-10. 
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 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

9.48344  Cost of auditor's testimony 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

9.48345  Cost of hiring replacement 
for defendant 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

9.48346  Cost of business trip that 
defendant claimed was 
legitimate 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

9.48347  Used sick leave: in general 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶9-21. 

9.48348  Used sick leave:  value that 
used sick leave would have 
had as source to create, 
upon retirement, fund for 
health insurance premiums 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶5, 9-21. 

9.48349  Loss of future earning 
capacity 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶15. 

9.4835  Attorney's fees 

9.48351  In general 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶27-32. 

9.48352  Attorney's fees incurred by 
victim to recover damages 
from third party civilly 
responsible for defendant's 
criminal activity (e.g., the 
accounting firm for which 
defendant worked when he 
defrauded victims) 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶31. 

 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831. 

9.48353  Attorney's fees incurred by 
victim of theft by 
contractor 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶27-32. 

9.4836  Other particular items 

9.48361  Victim's tuition to attend 
another school when crime 
has caused victim 
harassment and other 
problems at school she 
would normally attend 

 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635. 

9.48362  Necessary medical and 
related professional 
services 

 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635. 

9.48363  Funds used by police to 
make purchase of drugs 
that resulted in conviction 
("buy money") 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶8. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶9. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 
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 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 
116 (Ct. App. 1995): 1995 Term, p. 12-8, sec. 
12.6842. 

 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 
(Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821. 

 For cases dealing with whether police agency 
that puts up funds used to make purchase of drugs 
("buy money") is "victim" of crime, see sec. 9.4826. 

 For cases dealing with the propriety of ordering 
repayment of "buy money" as cost, see sec. 12.7274. 

 For cases dealing with the propriety of requiring 
reimbursement of "buy money" as condition of 
probation, see sec. 9.63214. 

9.48364  State crime lab fees 

 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 
116 (Ct. App. 1995): 1995 Term, p. 12-8, sec. 
12.6842. 

 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 
(Ct. App. 1995): 1994 Term, p. 9-11, sec. 9.4811. 

9.48365  Lock purchased by victim 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶21. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834. 

9.48366  Obligation to victim that 
has been discharged in 
bankruptcy 

 For cases dealing with this subject, see sec. 
9.48986. 

9.48367  Victim's costs for mental 
health treatment even 
though mental problems 
were partially product of 
problems other than those 
caused by defendant 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834. 

9.48368  Costs associated with 
victim's funeral in 
prosecution for hit and run 
in accident causing death 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

9.48369  Losses suffered by victims 
of securities fraud 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶52-57. 

9.4837  Other particular items (cont'd) 

9.48371  Extradition expenses 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

9.48372  Damage caused by police 
officer in attempts to arrest 
defendant at crime scene 

 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 
610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811. 

9.48373  Damage done to 
governmental property as 
result of defendant's 
conduct 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶11. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶13. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶1-17. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶1-15. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶18-20. 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

9.48374  Victim employer's lost 
employee time spent 
investigating defendant's 
criminal activity 
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 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶15-16. 

 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 
647 N.W.2d 286, 2001 Term WCA-344, at ¶1-16. 

9.48375  Security system installed to 
alleviate effect of crime on 
victim 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶20-21. 

9.48376  Lost wages:  limited to 
person against whom crime 
was committed; does not 
include relative (e.g., 
parent, stepfather, etc.) 
who is required to take off 
work to attend court 
appearances 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶22-23. 

9.48377  Rental charges for 
temporary replacement of 
stolen item 

 State v. Kayon, 2002 WI App 178, 256 Wis. 2d 577, 
649 N.W.2d 334, 2002 Term WCA-16, at ¶7-15. 

9.48378  Loss caused because 
defendant's criminal 
activity provided 
opportunity for third party 
to effect loss (e.g., loss of 
valuables in victim's auto 
and damage to victim's 
auto caused by third party 
who was provided 
opportunity to steal 
valuables and damage auto 
by defendant's robbery of 
victim at gunpoint after 
removing victim from 
vicinity of auto, which 
victim had just unlocked) 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶1-8. 

9.4838  Other particular items (cont'd) 

9.48381  In theft by contractor case, 
monies expended by victim 
to correct work done by 
defendant-contractor 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶22-26. 

9.48382  Lost profits 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶1-29. 

9.484  Determining amount of restitution 

9.4841  General principles 

9.48411  Fixing amount of 
restitution in general 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶25-29. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶16. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶19-21. 

 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831. 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 
(Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822. 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 34-7, sec. 
34.3541. 

 State v. Boffer, 158 Wis. 2d 655, 462 N.W.2d 906 
(Ct. App. 1990): 1990 Term, p. 9-23, sec. 9.482. 

9.48412  Amount of restitution 
committed to sound 
discretion of trial court 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶16. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶20. 
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 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

9.48413  May exceed amount found 
by jury 

 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 
(Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822. 

9.48414  May restitution order 
exceed defendant's ability 
to pay during term of 
sentence or probation? 

 For cases dealing with this subject, see sec. 
9.4846. 

9.48415  Factors court must consider 
in setting amount of 
restitution 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶22. 

9.4842  Procedure and burden of proof 
with respect to setting amount 
of restitution 

9.48421  In general 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831. 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

 State v. Hopkins, 196 Wis. 2d 36, 538 N.W.2d 543 
(Ct. App. 1995): 1995 Term, p. 9-13, sec. 9.484. 

 State v. Stowers, 177 Wis. 2d 798, 503 N.W.2d 8 
(Ct. App. 1993): 1993 Term, p. 9-14, sec. 9.4822. 

 State v. Boffer, 158 Wis. 2d 655, 462 N.W.2d 906 
(Ct. App. 1990): 1990 Term, p. 9-23, sec. 9.482. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

9.48422  Burden of proof: in general 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶26. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶16. 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶9. 

9.48423  Burden of proof: on 
question whether 
defendant entitled to setoff 
against amount of 
restitution ordered 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶16. 

9.48424  In setting amount of 
restitution, strict adherence 
to rules of practice, 
procedure, pleading, or 
evidence and burden of 
proof not required 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶60. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶21. 

9.48425  Time within which 
restitution hearing must be 
held and within which 
restitution must be set 

 For cases dealing with this subject, see sec. 
9.4872. 

9.4843  Requirement of consideration 
of ability to pay 

9.48431  In general 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶15, 23. 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶1. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶15. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶22-28. 
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 State v. Boffer, 158 Wis. 2d 655, 462 N.W.2d 906 
(Ct. App. 1990): 1990 Term, p. 9-23, sec. 9.482. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

9.48432  Defendant waives right to 
claim he did not have 
ability to pay if he did not 
raise that objection at time 
restitution ordered 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

9.48433  Defendant waives right to 
claim he did not have 
ability to pay if he did not 
present testimony 
concerning his ability to 
pay at time restitution 
ordered 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶12. 

9.48434  Offender's ability to pay 
restitution should not be 
restricted to financial 
condition only at moment 
of sentencing, but may be 
reconsidered at later time 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

9.48435  Court must consider ability 
to pay at time of 
imposition of restitution; it 
may not defer 
consideration to later date 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶10. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶22-28. 

9.48436  In considering ability to 
pay, must court determine 
how much defendant will 
be able to pay during term 
of sentence or probation? 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶1-19. 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶7. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶25, 28. 

9.48437  May restitution order 
exceed defendant's ability 
to pay during term of 
sentence? 

 For cases dealing with this subject, see sec. 
9.48414. 

9.4844  Offsetting or reducing amount 
of restitution awarded 

9.48441  Need to offset 
reimbursement for mental 
health expenses when 
mental health problems 
were result not only of 
defendant's conduct but 
also of preexisting 
problems 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834. 

9.48442  Offsetting amounts paid 
by defendant to victims 
against amount of 
restitution 

 For cases dealing with this subject, see sec. 
9.4845. 

9.48443  Defendant not entitled to 
have restitution award 
reduced by amount owed 
by payee of award 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 34-7, sec. 
34.3541. 

9.48444  In theft by contractor cases, 
offsetting amount victim 
paid defendant with 
amount defendant 
expended on project: in 
general 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶17-21. 
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9.48445  In theft by contractor cases, 
offsetting amount victim 
paid defendant with 
amount defendant 
expended on project: offset 
may be reduced by amount 
victim spent to correct 
defects in work defendant 
paid for 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶21. 

9.4845  Offsetting amounts paid by 
defendant to victims against 
amount of restitution 

9.48451  In general 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶22, 40. 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

9.48452  Restitution for special 
damages may not be offset 
by defendant's payment to 
victim for general damages 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

9.48453  Defendant has burden of 
proving facts sufficient to 
show that he is entitled to 
set-off claimed 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

9.48454  When defendant has 
defrauded victims of 
money through fraudulent 
investment scheme, 
determining whether 
payments made by 
defendant are return of 
capital to investors or 
interest payments 

 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831. 

9.4846  May restitution order exceed 
defendant's ability to pay 
during term of sentence or 
probation? 

9.48461  No (court of appeals' 
answer in Loutsch) 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶4-5. 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶7. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶25, 28. 

9.48462  Yes (supreme court's 
answer in Fernandez, 
overruling Loutsch) 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶1-49. 

9.4847  Procedures for determining 
amount of restitution that are 
set out in statute are exclusive; 
court may not adopt different 
procedure (e.g., it may not 
order that restitution is to be 
determined by Department of 
Corrections) 

9.48471  In general 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶12. 

 State v. Krohn, 2002 WI App 96, 252 Wis. 2d 757, 
643 N.W.2d 874, 2001 Term WCA-320, at ¶7. 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶18. 

 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 
617 N.W.2d 220, 2000 Term WCA-47, at ¶11-16. 

9.48472  Remedy when trial court 
fails to follow prescribed 
procedure 

 State v. Krohn, 2002 WI App 96, 252 Wis. 2d 757, 
643 N.W.2d 874, 2001 Term WCA-320, at ¶8-13. 
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9.4848  Failure to contest imposition of 
restitution and its amount at 
sentencing constitutes 
"constructive" stipulation to 
restitution order, foreclosing 
future challenge to it 

 For cases dealing with this subject, see sec. 
9.4861. 

9.4849  Other matters 

9.48491  Fixing amount of lost 
profits 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶25-29. 

9.48492  Court has no authority to 
impose interest as part of 
restitution award 

 State v. Hufford, 186 Wis. 2d 461, 522 N.W.2d 26 
(Ct. App. 1994): 1994 Term, p. 9-13, sec. 9.484. 

9.485  What may, or may not, be defense 
to imposition and award of 
restitution 

9.4851  In general 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶36. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 
614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852. 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

9.4852  Defendant was not cause of 
damage 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834. 

9.4853  Civil statute of limitations 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶36. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 
614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852. 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

9.4854  Accord and satisfaction; 
settlement 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶22, 37, 39. 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

 For cases dealing generally with the effect of a 
civil settlement on restitution, see sec. 9.4893. 

9.4855  Set-off 

 For cases dealing with this subject, see sec. 
9.4845. 

9.4856  Contributory negligence 

 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 
614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852. 

9.4857  Fact that civil liability to victim 
had been discharged in 
bankruptcy 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶26. 

9.486  Waiver of challenge to restitution 
order 

9.4861  Failure to object to restitution 
amount as inappropriate at 
time it is imposed constitutes 
waiver of claim that restitution 
amount was inappropriate 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 
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9.4862  Failure to contest imposition of 
restitution and/or its amount at 
sentencing constitutes 
"constructive" stipulation to 
restitution order, foreclosing 
future challenge to it 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶54-
56. 

 State v. Hopkins, 196 Wis. 2d 36, 538 N.W.2d 543 
(Ct. App. 1995): 1995 Term, p. 9-13, sec. 9.484. 

9.4863  Waiver of right to object to 
order relating to restitution by 
suggesting or accepting order 
without objection 

 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 
(Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721. 

9.4864  Person who agrees to pay all 
requested restitution in attempt 
to gain probation is not 
judicially estopped from 
challenging restitution order 
when imprisonment ordered 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶24. 

9.487  Procedure and burden of proof at 
hearing imposing restitution 

9.4871  In general 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

9.4872  Time within which restitution 
hearing must be held and 
within which restitution must 
be set 

9.48721  In general 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶56-57. 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶1-21. 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶8-14. 

9.48722  Time limit on holding 
hearing is directory not 
mandatory 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶56-57. 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶14. 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶8. 

 State v. Krohn, 2002 WI App 96, 252 Wis. 2d 757, 
643 N.W.2d 874, 2001 Term WCA-320, at ¶10-11. 

 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 
617 N.W.2d 220, 2000 Term WCA-47, at ¶14. 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 9-17, sec. 9.483. 

9.48723  Court may impose 
restitution outside 
statutory time frame as 
long as (1) valid reasons 
exist for delay and (2) 
defendant has not be 
prejudiced by delay 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶14-20. 

9.48724  Even when there is no 
valid reason for delay, 
imposing restitution 
outside statutory time 
frame may be permissible 
if defendant has not been 
prejudiced by delay 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶56-57. 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶17-18. 
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9.48725  Relevance of defendant's 
legitimate expectation of 
finality in sentence 
without restitution in 
determining whether court 
may impose restitution 
outside statutory time 
frame 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶19. 

9.4873  Matter of restitution may not 
be held open for more than 90 
days 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 

9.4874  Procedures for determining 
amount of restitution that are 
set out in statute are exclusive; 
court may not adopt different 
procedure (e.g., it may not 
order that restitution is to be 
determined by Department of 
Corrections) 

 For cases dealing with this subject, see sec. 
9.4847. 

9.4875  At restitution hearing, strict 
adherence to rules of practice, 
procedure, pleading, or 
evidence and burden of proof 
not required 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶60. 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶14. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶21. 

9.4876  Court may hold separate 
restitution hearing 
independent of sentencing 
hearing 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶10. 

9.4877  Factors court must consider in 
determining whether to order 
restitution 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶22. 

9.4878  Court may consider claims for 
restitution submitted after 
sentencing, but before 
conclusion of restitution 
hearing 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶51-58. 

9.4879  Other matters 

9.48791  Need for advance notice to 
defendant of claims for 
restitution being made 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶59-60. 

9.48792  Defendant's rights at 
hearing in general 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶59. 

9.48793  Defendant has no right to 
discovery in restitution 
proceeding except for good 
cause shown 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶60. 

9.488  Appellate review of trial court's 
decisions relating to restitution 

9.4881  In general 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶5. 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶5. 

 State v. Kayon, 2002 WI App 178, 256 Wis. 2d 577, 
649 N.W.2d 334, 2002 Term WCA-16, at ¶5-6. 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶7. 
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 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 
647 N.W.2d 286, 2001 Term WCA-344, at ¶6. 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶4. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶54. 

 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 
(Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834. 

9.4882  Standard of review in general 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶6. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶5. 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶10. 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶5. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶53. 

 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 
610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811. 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

9.4883  Review of whether circuit court 
had authority to order 
restitution under particular set 
of facts 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶6. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶5. 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶10. 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶5. 

 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 
647 N.W.2d 926, 2001 Term WCA-440, at ¶6. 

9.4884  Review of whether there was 
sufficient nexus between 
defendant's criminal conduct 
and damage for which 
restitution ordered 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶10. 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶10. 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶5. 

9.4885  Review of whether trial court 
had authority to order 
restitution for particular item 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶12. 

9.4886  Review of determination of 
amount of restitution 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶20, 50. 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶10. 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶10. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶16. 

9.4887  Review of determination 
whether claimant is "victim" 

 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 
527, 765 N.W.2d 834, at ¶6. 
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9.4888  Review of decision relating to 
restitution that turns on 
question of statutory 
interpretation 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶20. 

9.489  Other matters 

9.4891  Methods of obtaining 
restitution for victim's 
unmanifested injuries and 
possible future needs 

 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 
(Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633. 

9.4892  Cash bail may not be applied 
toward restitution 

 For cases dealing with this subject, see sec. 
6.33841. 

9.4893  Effect of civil settlement on 
restitution 

9.48931  On court's power to order 
restitution 

 For cases dealing with this subject, see sec. 
9.4854. 

9.48932  On restitution award while 
restitution order is in effect 
during probation 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶5, 40, 50. 

 Olson v. Kaprelian, 202 Wis. 2d 377, 550 N.W.2d 
712 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.4864. 

9.48933  On restitution award after 
civil judgment entered for 
amount of unpaid 
restitution when probation 
ends 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶1-56. 

9.4894  Restitution as a condition of 
probation 

9.48941  In general 

 For cases dealing with this subject, see sec. 9.634. 

9.48942  Authority to impose 
restitution as condition of 
probation is broader than 
authority to impose 
restitution when defendant 
sentenced 

 For cases dealing with this subject, see sec. 
9.63497. 

9.4895  Sources from which defendant 
may or may not be required to 
satisfy restitution obligation 

9.48951  May not require defendant 
to withdraw money in 
pension fund subject to 
anti-alienation clause 
required by ERISA 

 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 
(Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721. 

9.48952  Prison wages, earnings, 
and accounts, including 
gifted funds from friends 
and family 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶1-13. 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶14-19. 

9.4896  Burden of proof on matters 
relating to award of restitution 

9.48961  In general 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶9. 

9.48962  On amount of restitution to 
be ordered 

 For cases dealing with this subject, see sec. 
9.48422. 

9.4897  Other matters 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36312�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25815�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25815�
http://www.wicourts.gov/html/ca/98/98-1421.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33019�
http://www.wicourts.gov/html/ca/99/99-3347.htm�
http://www.wicourts.gov/html/ca/99/99-3347.htm�


9-108 

9.48971  Court need not inform 
defendant about 
possibility of restitution in 
order to accept valid guilty 
plea 

 For cases dealing with this subject, see sec. 
7.21943. 

9.48972  Restitution requirement is 
mandatory; sentence that 
fails to provide for 
restitution is unlawful and 
subject to amendment 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶11. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

9.48973  Modifying judgment of 
conviction and sentence to 
include restitution after 
restitution initially omitted 
from judgment 

 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 
695 N.W.2d 895, at ¶11. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

9.48974  Amending restitution order 
to clarify arguably 
ambiguous provision does 
not violate double 
jeopardy 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶14-19. 

9.48975  Court's authority to amend 
restitution order to clarify 
arguably ambiguous 
provision does not depend 
on existence of "new 
factor" 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶20. 

9.48976  Double jeopardy 
protection applies to 
restitution orders 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶15. 

9.4898  Other matters (cont'd) 

9.48981  Setting amount of 
restitution after defendant 
sentenced and committed 
to prison does not increase 
sentence in violation of 
prohibition on double 
jeopardy 

 For cases dealing with this subject, see sec. 
29.693. 

9.48982  Propriety of ordering 
restitution for special 
damages when defendant 
incarcerated rather than 
placed on probation 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834. 

9.48983  Application of payments 
made by defendant to 
restitution 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

9.48984  When restitution 
improperly collected, trial 
court lacks competency 
within context of criminal 
prosecution and ancillary 
proceedings to order state 
to refund money 
improperly collected 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

9.48985  For crimes committed 
before September 1, 1998, 
restitution obligation 
ceases upon commitment 
to prison 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 
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9.48986  Dischargeability of 
restitution obligation in 
bankruptcy 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶26. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

9.48987  Applicability of rules of 
evidence at restitution 
hearing 

 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

9.48988  Restitution may be ordered 
to be paid directly to 
insurer 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 42-5, sec. 42.4311. 

9.4899  Other matters (cont'd) 

9.48991  Standing to challenge 
restitution order 

 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 
617 N.W.2d 220, 2000 Term WCA-47, at ¶12. 

9.48992  Court may order that 
restitution be disbursed 
from defendant's prison 
wages, earnings, and 
accounts, including gifted 
funds from friends and 
family 

 For cases dealing with this subject, see sec. 
9.48952. 

9.48993  When restitution order not 
authorized by restitution 
statute may state re-
characterize restitution as 
condition of probation and 
attempt to defend it on 
ground that it was proper 
condition of probation? 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶26. 

9.48994  Defendant's right to 
discovery in restitution 
proceeding 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶27-30. 

9.48995  Restitution statute is to be 
broadly construed to allow 
victims to recover damages 
resulting from criminal 
conduct 

 For cases dealing with this subject, see sec. 
9.4818. 

9.49  Other Sentencing Problems 

9.491  Setting eligibility for parole or 
extended supervision for Class A 
felony 

9.4911  Constitutionality of trial court's 
setting of parole eligibility 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶36. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶14. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶50. 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 9-13, sec. 9.4911. 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4911. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 9-19, sec. 9.4911. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 9-19, sec. 9.4911. 
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9.4912  General principles and 
standards for trial court's 
determination of appropriate 
parole or extended supervision 
eligibility date 

9.49121  In general 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶22-29. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶51. 

9.49122  Sufficiency of explanation 
of factors considered in 
setting eligibility date 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶25-28. 

9.4913  Date may be set beyond 
defendant's expected lifetime 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶20. 

9.4914  Propriety of eligibility 
determination in particular case 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

9.4915  Need to award credit for 
presentence custody when trial 
court sets parole eligibility date 

 For cases dealing with this subject, see sec. 9.369. 

9.4916  When court opts to determine 
parole eligibility, it cannot 
provide that defendant shall 
not be eligible for parole; it 
must set specific parole 
eligibility date (rule before 
statute was amended to permit 
declaration that defendant is 
not eligible for parole) 

9.49161  In general 

 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 
(Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911. 

9.49162  When court improperly 
declares that defendant 
shall not be eligible for 
parole, instead of setting 
parole eligibility date, 
proper remedy is remand 
to trial court for setting of 
date, not modification of 
judgment to provide that 
defendant is eligible for 
parole under statutory 
formula 

 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 
(Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911. 

9.4917  Modification of parole 
eligibility date set by trial court 
based on defendant's good 
prison record 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912. 

9.4918  Appellate review of trial court's 
determination of parole or 
extended supervision 
eligibility date 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶23. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶51. 

9.4919  Other matters 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34839�
http://www.wicourts.gov/html/ca/99/99-2614.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34839�
http://www.wicourts.gov/html/sc/97/97-3217.htm�
http://www.wicourts.gov/html/ca/03/03-2974.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34839�
http://www.wicourts.gov/html/ca/99/99-2614.htm�


9-111 

9.49191  Trial court not required, as 
part of plea colloquy, to 
inform defendant that it 
could set parole eligibility 
date 

 For cases dealing with this subject, see sec. 
7.21962. 

9.49192  Because sentencing court 
sets parole eligibility date 
using same discretionary 
balancing of factors that 
govern imposition of 
prison sentence, court not 
required to separately 
articulate these factors 
twice, first for sentencing 
and then again for 
establishing parole 
eligibility date 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶53. 

9.492  Meaning of terms relating to 
sentencing 

9.4921  "Sentence" 

9.49211  In general 

 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 
170 (1981): 1980 Term, p. 81, sec. 6.491. 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶15. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶15. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶9-
10. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶15. 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶6. 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 
(Ct. App. 1999): 1999 Term, p. 31-14, sec. 31.62551. 

 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 
875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 
(Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621. 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 

 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 
(Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212. 

 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 
(Ct. App. 1983): 1983 Term, p. 148, sec. 6.492. 

9.49212  Probation is not sentence: 
in general 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶10. 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶9. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶7. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶29. 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶6. 
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 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 
(Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261. 

 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 
(Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621. 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 

9.49213  Probation is not sentence: 
"sentencing" may 
encompass imposition of 
probation 

 For cases dealing with this subject, see sec. 
9.49232. 

9.49214  Probation is not sentence:  
but probation is "sentence" 
so that motion to withdraw 
guilty plea after imposition 
of probation is governed 
by post-sentencing 
standard 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶11-12. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

9.49215  Probation is not sentence:  
but person on probation is 
"in custody under 
sentence" and thus entitled 
to seek relief under Wis. 
Stat. § 974.06 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

9.49216  Commitment under sex 
crimes law is not sentence 

 For cases dealing with this subject, see sec. 9.773. 

9.49217  Trial court's order 
extending maximum 
period of confinement 
under intensive sanctions 
program is not sentence 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶9-10. 

 State v. Bridges, 195 Wis. 2d 254, 536 N.W.2d 153 
(Ct. App. 1995): 1995 Term, p. 9-17, sec. 9.4933. 

9.49218  Incarceration or 
confinement imposed as 
condition of probation is 
not sentence 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶9. 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶1. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶7. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶15. 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶6. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-21, sec. 9.6332. 

 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 
(Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221. 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261. 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 
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9.49219  Commitment upon 
adjudication of juvenile 
delinquency is not 
sentence; juvenile 
disposition is not sentence 

 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 
875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326. 

9.4922  "Sentence" (cont'd) 

9.49221  Does time spent on a 
parole hold constitute time 
spent serving a sentence? 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 
(Ct. App. 1999): 1999 Term, p. 31-14, sec. 31.62551. 

9.49222  Does time spent in jail as 
condition of probation 
constitute time spent 
serving sentence? 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

9.49223  Definition depends on 
purpose of statute 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

9.49224  Sentence is term of 
incarceration or 
supervision on parole 
which continues until final 
discharge 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶18. 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41.391. 

9.49225  NGI commitment is not 
sentence 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

9.49226  Meaning of "sentence" 
depends on particular 
statute involved and 
setting to which statute 
applies 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

9.4923  "Sentencing" 

9.49231  In general 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶15. 

 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 
(Ct. App. 1999): 1999 Term, p. 31-14, sec. 31.62551. 

 State v. Tobey, 200 Wis. 2d 781, 548 N.W.2d 95 
(Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.3112. 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

9.49232  Encompasses initial 
disposition of case after 
plea, whether or not 
disposition involves actual 
imposition of "sentence" 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

9.49233  Encompasses order 
determining period of 
reconfinement after 
revocation of extended 
supervision 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶20. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶11. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶11. 
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 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 
715 N.W.2d 713, at ¶10. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶9. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶15-23. 

9.4924  "Sentence of imprisonment" 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶18. 

9.4925  "Imprisonment" 

9.49251  In general 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶25-28. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶26. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶10. 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 

9.49252  Jail time as condition of 
probation is not 
imprisonment 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 

9.49253  As used in truth-in-
sentencing provisions 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶26. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶16, 26-27. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶10. 

9.49254  As used in the interstate 
agreement on detainers 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶25-28. 

9.4926  "Serving" or "service of" 
sentence 

9.49261  In general 

9.49262  Does not require that 
person be confined; 
defendant released on 
parole is serving sentence 

 State v. Cole, 2000 WI App 52, 233 Wis. 2d 577, 
608 N.W.2d 432: 1999 Term, p. 9-11, sec. 9.4112. 

9.4927  "Imposed" 

 State v. Thompson, 208 Wis. 2d 253, 559 N.W.2d 
917 (Ct. App. 1997): 1996 Term, p. 9-23, sec. 9.4114. 

9.4928  "Crime prevention 
organization" 

 For cases dealing with this subject, see sec. 
47.87121. 

9.4929  Other terms 

9.49291  "Victim" 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶7. 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶17. 

9.49292  "Confinement" 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶15. 

9.49293  "Maximum term of 
imprisonment" for offense 

 United States v. Rodriquez, 128 S. Ct. 1783 (2008). 

9.493  Construction of sentence imposed 

9.4931  In general 

 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 
(1987): 1986 Term, p. 127, sec. 6.491. 
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 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 
(1979): 1978 Term, p. 72, sec. 7.323. 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶17-34. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

9.4932  Intent of sentencing judge 
controls determination of terms 
of sentence 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶20. 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 
(Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772. 

9.4933  Oral pronouncement controls 
over written judgment 

 For cases dealing with this subject, see sec. 
9.4987. 

9.4934  Determining whether sentence 
is consecutive or concurrent 
when oral pronouncement 
silent on the subject 

 For cases dealing with this subject, see sec. 9.425. 

9.4935  In determining whether 
sentence is ambiguous, and 
thus in need of construction, 
test of ambiguity applied in 
statutory-construction context 
is applicable 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶19. 

9.494  Commencement and termination of 
sentence 

9.4941  When sentence commences 

9.49411  In general 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4941. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

 State v. Riske, 152 Wis. 2d 260, 448 N.W.2d 260 
(Ct. App. 1989): 1989 Term, p. 9-6, sec. 9.321. 

9.49412  In case of person under 
NGI commitment, at time 
sentence imposed 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4941. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3-5. 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

9.4942  In case of person under chap. 
980 (sexually violent person) 
commitment, at time sentence 
imposed unless sentence stayed 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11. 

9.4943  When sentence terminates 

9.49431  Service of sentence less 
good time earned does not 
terminate sentence 

 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 
497 (Ct. App. 1990): 1989 Term, p. 9-20, sec. 9.4931. 

9.495  Intensive sanctions 

9.4951  Program and procedures in 
general 

 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 
(Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321. 
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9.4952  This disposition not barred 
because sentencing guidelines 
indicate probation as 
appropriate disposition 

 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 
(Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961. 

9.4953  Trial court's extension of 
defendant's period of 
confinement 

9.49531  In general 

 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 
(Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321. 

9.49532  Court of appeal's 
jurisdiction over appeal 
from trial court order 
extending defendant's 
period of confinement 
under intensive sanctions 
program 

 For cases dealing with this subject, see sec. 
9.49552. 

9.49533  Constitutionality of statute 
permitting extension of 
period of confinement 

 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 
(Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321. 

9.49534  Trial court's exercise of 
discretion in extending 
period of confinement 

 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 
(Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321. 

9.49535  Defendant has no right to 
allocution at extension 
hearing 

 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 
(Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321. 

9.49536  Defendant's right to notice 
of claimed violation for 
which extension sought 

 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 
(Ct. App. 1996): 1995 Term, p. 9-16, sec. 9.49326. 

9.4954  Due process hearing not 
required before termination 
from Division of Intensive 
Sanctions and return to prison 

 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 
N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, 
sec. 9.49941. 

9.4955  Appellate review of orders and 
ruling relating to intensive 
sanctions 

9.49551  Review of this disposition 
governed by same 
standards as review of 
ordinary exercise of 
sentencing discretion 

 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 
(Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961. 

9.49552  Court of appeals' 
jurisdiction over appeal 
from trial court order 
extending defendant's 
period of confinement 
under intensive sanctions 
program: order is not a 
sentence and, therefore, is 
not reviewable under Wis. 
Stat. § 809.30, but it is 
reviewable by way of 
common law writ of 
certiorari 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶9-10. 

 State v. Bridges, 195 Wis. 2d 254, 536 N.W.2d 153 
(Ct. App. 1995): 1995 Term, p. 9-17, sec. 9.4933. 

9.4956  Defendant placed in 
community residential 
confinement as part of 
intensive sanctions program 
can be charged with escape 
when he cuts off electronic 
monitoring bracelet and fails to 
return to confinement 

 For cases dealing with this subject, see sec. 
35.44644. 
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9.4957  Intensive sanctions program 
reflects a custodial situation 
more akin to prison 
confinement than the 
conditional liberty associated 
with probation or parole 

 State v. Pfeil, 2007 WI App 241, 306 Wis. 2d 237, 
742 N.W.2d 573, at ¶16. 

9.496  Other sentencing problems 

9.4961  Increasing sentence on 
resentencing 

 For cases dealing with this subject, see sec. 9.88. 

9.4962  Credit required by statute for 
time spent on original sentence 
when defendant resentenced 
after setting aside or reversal of 
original conviction (Wis. Stat. § 
973.04) 

9.49621  In general 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶8-9. 

9.49622  Credit not required on 
incarceration or 
confinement imposed as 
condition of probation 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

9.49623  Credit not required when 
original sentence was 
concurrent to another 
sentence and new sentence 
is made consecutive to that 
other sentence 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶8-12. 

9.4963  Prosecutorial misconduct at 
sentencing 

9.49631  In general 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶15-18. 

9.49632  Test for determining when 
misconduct requires new 
sentencing 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶15. 

9.49633  Waiver of complaint about 
misconduct by failure to 
object 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶15. 

9.49634  Particular misconduct:  
active and passive 
misrepresentation of facts 
to sentencing court 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶17-18. 

9.497  Other sentencing problems (cont'd) 

9.4971  Diversion agreement 

9.49711  Revocation of agreement, 
on motion of state, because 
defendant failed to comply 
with its conditions 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

9.49712  Vacation of agreement, on 
motion of defendant, 
because defendant 
allegedly did not 
understand its terms 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

9.49713  Requirement that, in 
revoking agreement, trial 
court abide by its terms 
(e.g., consider alernatives 
to revocation if that is 
called for by agreement) 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶14. 
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 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

9.49714  Effect of trial court's "over-
warning" defendant of 
consequences of violation 
of diversion agreement 
insofar as its potential 
revocation is concerned 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

9.4972  Sentence as cruel and unusual 
punishment 

9.49721  In general 

 For cases dealing with this subject, see sec. 
30.931. 

9.49722  Imposition of capital 
punishment 

 For cases dealing with this subject, see sec. 9.5. 

9.4973  Remedying illegal, 
unconstitutional or 
unauthorized sentence 

9.49731  Vehicle for remedying 
sentence: sec. 974.06 motion 
is not exclusive remedy; 
defendant may have his 
sentence reviewed on 
direct appeal 

 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 
(Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911. 

9.4974  Sentencing upon revocation of 
probation 

9.49741  Court's duties at 
sentencing after revocation 
of probation (e.g., duty to 
explain reasons for 
sentence imposed) are 
same as court's duties at 
original sentencing 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶20. 

9.49742  Double jeopardy 
limitations on sentencing 
upon revocation of 
probation 

 For cases dealing with this subject, see sec. 
29.761. 

9.49743  Modification of sentence 
when defendant acquitted 
of charge that produced 
revocation 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

9.49744  Use of statements made as 
part of treatment required 
as condition of probation 
when sentencing upon 
revocation of probation 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

9.49745  Requirement, under 
federal law, that if person 
serving probation 
possesses illegal drugs, 
court must revoke 
probation and sentence 
defendant to "not less than 
one-third of the original 
sentence" 

 United States v. Granderson, 114 S. Ct. 1259 (1994): 
1993 Term, p. 9-20, sec. 9.4971. 

9.49746  Court may consider all 
relevant information 
arising after defendant was 
placed on probation, 
including acts which led to 
revocation 

 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961. 
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9.49747  Defendant may appeal 
sentence imposed upon 
revocation of probation, 
but is barred from 
challenging underlying 
judgment of conviction 
unless relief from 
conviction was timely 
sought 

 For cases dealing with this subject, see sec. 
11.3172. 

9.49748  When same judge, who 
presided over original 
sentencing also presides at 
sentencing after revocation, 
judge does not have to 
restate reasons supporting 
original sentencing; 
original sentencing reasons 
will be deemed to be 
implicitly adopted 

 For cases dealing with this subject, see sec. 
9.2192. 

9.49749  When different judges 
preside at original 
sentencing and at 
sentencing after revocation, 
judge presiding over 
sentencing after revocation 
should familiarize himself 
with trial testimony, 
original sentencing judge's 
sentencing comments, and 
presentence report 
prepared for original 
sentencing 

 For cases dealing with this subject, see sec. 
9.2193. 

9.4975  Sentencing upon revocation of 
probation (cont'd) 

9.49751  Once probation is revoked, 
court may not again impose 
probation 

 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 
647 N.W.2d 405, 2001 Term WCA-432, at ¶3. 

9.49752  Related matter: sentencing 
upon revocation of 
extended supervision 

 For cases dealing with this subject, see sec. 41.74. 

9.4976  Legislature's role in sentencing 

9.49761  Sentencing is matter of 
legislative policy, and 
power to sentence is 
derived solely from 
statutes 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 In Matter of Judicial Administration: Felony 
Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 
793 (1984): 1984 Term, p. 128, sec. 6.492. 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶7. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶24-
25. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 
(Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911. 

 State ex rel. Helmer v. Cullen, 149 Wis. 2d 161, 440 
N.W.2d 790 (Ct. App. 1989): 1988 Term, p. 8-14, 
sec. 8.7422. 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 9-12, sec. 9.473. 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 9-12, sec. 9.473. 

 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 
(Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221. 
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9.49762  Primary responsibility for 
fixing criminal penalties 
lies with legislature 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 9-19, sec. 9.493. 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶29. 

9.49763  Sentencing is an area of 
shared powers between the 
judiciary and the 
legislative branches 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

9.49764  It is legislative province to 
prescribe punishment and 
judicial province to impose 
it 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶22. 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶13. 

9.49765  If authority to fashion 
particular criminal 
disposition exists, it must 
derive from statutes 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶7. 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶9. 

 State v. Larson, 2003 WI App 235, 268 Wis. 2d 
162, 672 N.W.2d 322, at ¶9. 

 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 
(Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221. 

9.49766  Circuit court's sentencing 
authority is constrained by 
statute 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶6. 

9.4977  Earned release program (ERP) 

9.49771  In general 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶4. 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶5. 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶9. 

9.49772  Constitutionality of 
program 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶9-21. 

9.49773  Determining at sentencing 
whether defendant is 
eligible for program 

 For cases dealing with this subject, see sec. 
9.1997. 

9.49774  Determining whether 
defendant whose sentence 
was imposed before July 
26, 2003, is eligible for 
program:  requirement of 
DOC's approval of 
defendant's petition in 
general 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶1-19. 

9.49775  Determining whether 
defendant whose sentence 
was imposed before July 
26, 2003, is eligible for 
program:  DOC's policy of 
refusal to take action on 
defendant's petition 
constitutes approval of 
petition 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶1-19. 
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9.49776  Determining whether 
defendant whose sentence 
was imposed before July 
26, 2003, is eligible for 
program:  what 
information should DOC 
provide court 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶13, 16. 

9.4978  Challenge incarceration ("boot 
camp") program (CIP) 

9.49781  In general 

 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 
632 N.W.2d 112, 2001 Term WCA-20, at ¶1-12. 

9.49782  Determining whether 
defendant eligible for 
program 

 For cases dealing with this subject, see sec. 
9.1998. 

9.49783  Court's eligibility 
determination does not 
place defendant into CIP; it 
is but one criteria 
considered by DOC, which 
makes decision whether 
defendant should 
participate in program 

 For cases dealing with this subject, see sec. 
9.19986. 

9.4979  Staying Sentence After 
Imposition 

9.49791  In general 

 Wood v. Georgia, 101 S. Ct. 1097 (1981): 1980 
Term, p. 92, sec. 8.232. 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4942. 

 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 
(1982): 1981 Term, p. 92, sec. 6.43. 

 State v. Braun, 100 Wis. 2d 77, 301 N.W.2d 180 
(1981): 1980 Term, p. 80, sec. 6.43. 

 Donaldson v. State, 93 Wis. 2d 306, 286 N.W.2d 
817 (1980): 1979 Term, p. 80, sec. 6.43. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 9-6, sec. 9.4112. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

 State ex rel. Foshey v. Department of Health and 
Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. 
App. 1981): 1980 Term, p. 123, sec. 11.53. 

 State v. Braun, 92 Wis. 2d 734, 285 N.W.2d 886 
(Ct. App. 1979): 1979 Term, p. 80, sec. 6.43. 

9.49792  Fact that defendant is 
under NGI commitment 
may constitute "legal 
cause" for staying sentence 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4942. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3-5. 

9.49793  Fact that defendant is 
under chap. 980 (sexually 
violent person) 
commitment may 
constitute "legal cause" for 
staying sentence 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11. 

9.49794  Staying sentence so as to 
make it consecutive to 
commitment imposed upon 
failure to pay forfeiture 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 9-6, sec. 9.4112. 

9.498  Other sentencing problems (cont'd) 
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9.4981  No denial of equal protection 
in denying good time credit for 
period of pretrial confinement 

 For cases dealing with this subject, see sec. 
23.6112. 

9.4982  Statute curing error in sentence 
in excess of that authorized by 
law (Wis. Stat. § 973.13) 

9.49821  Operation of this statute in 
general 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶19-22. 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 

 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 
494, 713 N.W.2d 160, at ¶18. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7-
12. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶31. 

 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 
841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951. 

 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 
(Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911. 

 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 
(Ct. App. 1990): 1989 Term, p. 9-18, sec. 9.4518. 

9.49822  When this statute invoked 
to cure error in excessive 
sentence, trial court may 
modify valid portion of 
sentence to effectuate goal 
and premise of sentence as 
originally imposed 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49. 

 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 
841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951. 

9.49823  Statute applies to enhanced 
sentence imposed on 
repeater under habitual 
criminality statute when 
state has neither proven, 
nor gained the defendant's 
admission of, the 
defendant's repeater status 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶21. 

 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 
494, 713 N.W.2d 160, at ¶14-16. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7-8. 

 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 
(Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245. 

9.49824  Statute applies when 
defendant has been 
sentenced as habitual 
traffic offender after 
defendant's status as 
habitual traffic offender 
has been rescinded 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶19-22. 

9.49825  Does this statute apply 
when trial court has 
improperly used penalty 
enhancer to increase 
extended supervision 
portion of bifurcated 
sentence? 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49. 

9.49826  This statute does not bar 
state from arguing that 
failure to object to 
evidence establishing 
repeater status bars 
consideration of that 
objection on appeal 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶6-
12. 
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9.49827  Defendant cannot use Wis. 
Stat. § 973.13, as interpreted 
in Flowers decision, to 
evade Escalona-Naranjo 
rule on any issue other 
than whether sentence 
imposed was in excess of 
maximum term authorized 
by law (which includes 
enhanced penalty with 
respect to which state has 
not proven, or gained 
defendant's admission to, 
prior conviction upon 
which enhanced penalty 
based) 

 For cases dealing with this subject, see sec. 
10.2485. 

9.4983  Required credit for time spent 
on original sentence when 
defendant resentenced after 
setting aside or reversal of 
original conviction 

9.49831  Credit required by due 
process 

 For cases dealing with this subject, see sec. 
22.621. 

9.49832  Credit required by double 
jeopardy 

 For cases dealing with this subject, see sec. 
29.778. 

9.49833  Credit required by statute 
(Wis. Stat. § 973.04) 

 For cases dealing with this subject, see sec. 
9.4962. 

9.4984  Imposition of DNA surcharge 

9.49841  In general 

 State v. Cherry, 2008 WI App 80, 312 Wis. 2d 203, 
752 N.W.2d 393, at ¶1-11. 

 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 
689 N.W.2d 917, at ¶1-11. 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

9.49842  When surcharge 
authorized: in general 

 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 
689 N.W.2d 917, at ¶1-11. 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

9.49843  When surcharge 
authorized:  under present 
statutes, may be ordered 
even when defendant not 
ordered to provide DNA 
sample 

 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 
689 N.W.2d 917, at ¶1-11. 

9.49844  Constitutionality of 
imposing DNA surcharge 
on convicted burglars 
whether or not DNA 
sample given 

 For cases dealing with this subject, see sec. 
23.667. 

9.49845  In cases in which court has 
discretion whether or not 
to impose DNA surcharge, 
court should consider any 
and all pertinent factors 
and should set forth in 
record factors it considered 
and rationale underlying 
its decision to impose DNA 
surcharge 

 State v. Cherry, 2008 WI App 80, 312 Wis. 2d 203, 
752 N.W.2d 393, at ¶1-11. 

9.49846  In cases in which court has 
discretion whether or not 
to impose DNA surcharge, 
court cannot impose 
surcharge simply because 
it can or simply to support 
DNA database costs; such 
reasons would permit 
imposition of surcharge in 
every case 

 State v. Cherry, 2008 WI App 80, 312 Wis. 2d 203, 
752 N.W.2d 393, at ¶10. 
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9.4985  Stay of sentence 

9.49851  In general 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶21. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

9.49852  Fact that defendant under 
NGI commitment does not 
constitute "legal cause" for 
staying sentence 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, 9.4942. 

9.4986  When concurrent sentence 
authorized or appropriate 

9.49861  In general 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

9.49862  Sentence may not be made 
concurrent to NGI 
commitment 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-21, sec. 9.4993. 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

9.4987  Where conflict exists between 
court's oral pronouncement of 
sentence (including restitution 
and other related matters) and a 
written judgment, the oral 
pronouncement controls 

9.49871  In general 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶15, 24. 

 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 
(1987): 1986 Term, p. 127, sec. 6.491. 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶16, 27, 31. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶27. 

 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 
614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622. 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 

 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4971. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-4, 
sec. 47.3421. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 9-25, sec. 9.493. 

 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 
(Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772. 

9.49872  Rule applies only when 
oral pronouncement is 
plain and unambiguous 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶27, 31. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 
(Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772. 

9.49873  Where oral pronouncement 
is ambiguous, appellate 
court may look to written 
judgment to determine 
trial court's intent 

 For cases dealing with this subject, see sec. 
12.73952. 
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9.4988  Determining penalty that 
applies to continuing crime 
when course of conduct 
constituting continuing crime 
commences prior to date of 
penalty change, but concludes 
after that date 

9.49881  In general 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶1-14. 

9.49882  When penalty change 
occurs before all elements 
of continuing crime are 
present 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶1-14. 

9.4989  Correction of sentence 

9.49891  Correction of clerical error 
in sentence portion of 
judgment of conviction 

 For cases dealing with this subject, see sec. 
12.737. 

9.499  Other sentencing problems (cont'd) 

9.4991  Special assessment for crime 
victims fund established by 
federal law 

9.49911  Constitutionality of 
assessment 

 United States v. Munoz-Flores, 110 S. Ct. 1964 
(1990): 1989 Term, p. 9-21, sec. 9.4941. 

9.4992  Effect on sentence of plea 
agreement that violates public 
policy 

9.49921  In general 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

9.49922  Agreement that keeps 
relevant information from 
trial court 

 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 
(Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772. 

9.4993  Expungement of record of 
misdemeanor conviction of 
person under twenty-one 

9.49931  Authority of court 
commissioner to order 
expungement 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

9.49932  Expungement provision 
does not apply to 
forfeitures 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

9.49933  Expungement requires 
physical destruction of 
records 

 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 
681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922. 

9.49934  Expunged conviction 
cannot be used for 
impeachment 

 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 
681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922. 

9.49935  Expungement does not 
require law enforcement 
agencies, such as district 
attorney's office, to destroy 
records relating to 
expunged conviction 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶16-41. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶38-
53. 

9.49936  In sentencing defendant, 
trial court may properly 
consider behavior 
underlying expunged 
conviction 
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 For cases dealing with this subject, see sec. 
9.24393. 

9.4994  Service of sentences both to 
state prison for felonies and to 
county jail or house of 
correction for misdemeanors 

9.49941  All sentences are to be 
served in state prison 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶8-9. 

9.49942  Person serving sentences 
for both felonies and 
misdemeanors in state 
prison is subject to parole, 
and to parole revocation, 
not only on felony 
sentences but also on 
misdemeanor sentences 
when he commits parole 
violation 

 For cases dealing with this subject, see sec. 
41.3987. 

9.4995  Other sentencing problems 

9.49951  Sentencing when 
proscribed conduct violates 
two statutes with different 
penalties 

 For cases dealing with due process limitations 
on creating overlapping statutes proscribing the 
same conduct, see sec. 22.24. 

 For cases dealing with equal protection 
limitations on creating overlapping statutes 
proscribing the same conduct, see sec. 23.41. 

9.49952  Authority to impose 
restitution as condition of 
sentence 

 Thieme v. State, 96 Wis. 2d 98, 291 N.W.2d 474 
(1980): 1979 Term, p. 82, sec. 6.511. 

 Thieme v. State, 89 Wis. 2d 287, 278 N.W.2d 274 
(Ct. App. 1979): 1978 Term, p. 68, sec. 6.512. 

9.49953  Imposition of maximum 
sentence 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 117, sec. 6.81. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 
6.496. 

 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. 
App. 1983): 1982 Term, p. 117, sec. 6.81. 

9.49954  Prisoner transported out of 
state to serve Wisconsin 
sentence by confinement in 
another state and then 
transported back to 
Wisconsin through another 
state has no right to insist 
that he be extradited from 
that other state in order for 
Wisconsin to retain 
jurisdiction over him 

 For cases dealing with this subject, see sec. 
6.2594. 

9.49955  Wisconsin does not waive 
jurisdiction over prisoner 
by transporting prisoner 
out of state for 
confinement in another 
state then transporting him 
back to Wisconsin through 
another state without using 
extradition process to 
extradite him from that 
state 

 For cases dealing with this subject, see sec. 
6.2595. 

9.49956  Fashioning sentence is not 
exercise of broad inherent 
court powers; authority to 
impose particular 
disposition must derive 
from statutes 

 For cases dealing with this subject, see sec. 
9.49761. 
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9.49957  Wisconsin prisoner 
incarcerated in Oklahoma 
under Wisconsin sentence 
is not entitled to earned 
credits against sentence 
that are awarded 
Oklahoma prisoners under 
Oklahoma law 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶1-18. 

9.49958  Constitutionality of 
imposing mandatory 
minimum sentence based 
on defendant's use of 
weapon when use of 
weapon not proved beyond 
reasonable doubt to jury 

 For cases dealing with this subject, see sec. 9.465. 

9.49959  Requirement of federal 
Comprehensive Crime 
Control Act that anyone 
who commits felony while 
on release pending judicial 
proceedings must be 
sentenced to at least two 
years' imprisonment in 
addition to sentence 
imposed for underlying 
felony 

 Rodriguez v. United States, 107 S. Ct. 1391 (1987): 
1986 Term, p. 128, sec. 6.493. 

9.4996  Other sentencing problems 
(cont'd) 

9.49961  When record is silent as to 
whether sentence is 
consecutive or concurrent, 
it is concurrent 

 For cases dealing with this subject, see sec. 
9.4251. 

9.49962  Federal court revoking 
supervised release had 
power to order that 
reincarceration imposed 
upon revocation of 
supervised release be 
followed by another 
supervised release term, 
prior to enactment of 
present provision of 
supervised release statute 
expressly authorizing 
imposition of another 
supervised release term 

 Johnson v. United States, 120 S. Ct. 1795 (2000): 
1999 Term, p. 9-25, sec. 9.4934. 

9.49963  Person released on parole 
is serving sentence 

 For cases dealing with this subject, see sec. 
9.49262. 

9.49964  Place of imprisonment 

 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 
423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 
138, sec. 11.154. 

9.49965  Reduction of period of 
custody for federal 
prisoner who successfully 
completes substance abuse 
treatment program 

 For cases dealing with this subject, see sec. 
41.2981. 

9.49966  Prosecutor cannot bind 
Department of Corrections 
by promise made in plea 
bargaining regarding 
matter within control of 
department (e.g., whether 
defendant will be 
transferred to out-of-state 
prison) 

 For cases dealing with this subject, see sec. 
7.1989. 

http://www.wicourts.gov/html/ca/02/02-1704.htm�
http://supct.law.cornell.edu/supct/html/99-5153.ZO.html�


9-128 

9.49967  Court cannot bind 
Department of Corrections 
by sentencing provision 
addressing matter within 
control of department (e.g., 
whether defendant will be 
transferred to out-of-state 
prison) 

 For cases dealing with this subject, see sec. 
9.2898. 

9.49968  Computation of good time 
credits 

 State ex rel. Grant v. Department of Corrections, 192 
Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 
Term, p. 9-16, sec. 9.4991. 

 State ex rel. Eder v. Matthews, 115 Wis. 2d 129, 340 
N.W.2d 66 (Ct. App. 1983): 1983 Term, p. 184, sec. 
8.96. 

 State v. Johnson, 101 Wis. 2d 698, 305 N.W.2d 188 
(Ct. App. 1981): 1980 Term, p. 87, sec. 7.21. 

 For cases dealing with equal protection on 
differences in computation of good time credits 
between jail inmates and prison inmates, see sec. 
23.611. 

9.49969  Bail after sentencing 

 For cases dealing with this subject, see secs. 
6.3324 and 6.3325. 

9.4997  Other sentencing problems 
(cont'd) 

9.49971  Authority of trial court to 
order crime lab fees to be 
paid as part of a criminal 
sentence 

 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 
(Ct. App. 1995): 1994 Term, p. 9-11, sec. 9.4811. 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

9.49972  Effect of conviction 

 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 81, sec. 6.48. 

9.49973  Authority to impose 
consecutive periods of 
probation 

 For cases dealing with this subject, see sec. 
9.6163. 

9.49974  Need for entry of judgment 
of conviction before 
sentencing 

 For cases dealing with this subject, see sec. 9.191. 

9.49975  Trial court may place 
parole recommendation in 
formal judgment of 
conviction 

 For cases dealing with this subject, see sec. 
12.734. 

9.49976  Propriety of "time served" 
sentence 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

9.49977  Sentencing court may not 
place conditions on 
sentence (e.g., 
requirements relating to 
treatment of defendant in 
prison) that DOC must 
follow; decisions relating 
to program placement and 
other matters relating to 
imprisoned defendant are 
committed solely to DOC 

 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d 
__, 777 N.W.2d 114, at ¶10, 15. 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332. 

 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 
(Ct. App. 1981): 1981 Term, p. 93, sec. 6.492. 

9.49978  Credit against sentence for 
time successfully spent on 
parole 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=43013�


9-129 

9.49979  Defendant who has agreed 
to sentence recommended 
by presentence report, 
which is then imposed by 
trial court, is judicially 
estopped from later 
challenging sentence as 
excessive 

 For cases dealing with this subject, see sec. 9.936. 

9.4998  Other sentencing problems 
(cont'd) 

9.49981  Imposing costs on 
defendant as part of 
sentencing 

 For cases dealing with this subject, see sec. 12.72. 

9.49982  Amending judgment of 
conviction to lesser offense 
when defendant 
successfully completes 
probation 

 For cases dealing with this subject, see sec. 9.448. 

9.49983  Discretion of prosecutor to 
make sentence 
recommendation 

 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 
Term, p. 9-4, sec. 9.1711. 

9.49984  Read-ins 

 For cases dealing with this subject, see sec. 9.193. 

9.49985  Initial applicability of 
supervised release 
provisions of Anti-Drug 
Abuse Act 

 Gozlon-Peretz v. United States, 111 S. Ct. 840 
(1991): 1990 Term, p. 9-25, sec. 9.493. 

9.49986  Imposition of both fine 
and imprisonment 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 179, sec. 12.7634. 

9.49987  Eligibility for parole 

 For cases dealing with this subject, see sec. 41.21. 

9.49988  Sentencing guidelines 

 For cases dealing with this subject, see secs. 9.16 
and 9.17. 

9.49989  Imposing juvenile 
disposition on juvenile 
over whom adult court 
exercised original 
jurisdiction 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

9.4999  Other sentencing problems 
(cont'd) 

9.49991  Court may not impose 
harsh sentence to "shock" 
defendant, intending to 
later reduce it 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶12. 

9.49992  Effect of court's belief at 
time sentence is imposed 
that penalty (e.g., length of 
imprisonment, 
confinement portion of 
sentence, etc.) is greater 
than that actually provided 
by law 

 For cases dealing with this subject, see sec. 9.294. 

9.49993  Sentencing and entry of 
judgment of sentence after 
petition for removal to 
federal court filed 

 State v. Cegielski, 124 Wis. 2d 13, 368 N.W.2d 628 
(1985): 1984 Term, p. 163, sec. 9.821. 

9.49994  Sentencing is not game in 
which misstatement by 
trial judge would result in 
windfall to defendant 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶14. 

9.49995  Does circuit court have 
authority to sentence 
defendant to out-of-county 
jail? 
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 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶15. 

9.49996  When defendant is serving 
sentence in county jail, 
court has no authority to 
transfer defendant to 
another county jail 

 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶14-17. 

9.49997  Read-ins 

 For cases dealing with this subject, see sec. 9.193. 

9.5  Imposition Of Capital Punishment 

9.51  Constitutional And Other Restrictions 
On Imposition Of Death Penalty 

9.511  In general 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

 Baze v. Rees, 128 S. Ct. 1520 (2008). 

 Roper v. Simmons, 125 S. Ct. 1183 (2005). 

 Atkins v. Virginia, 122 S. Ct. 2242 (2002), 2001 
Term USSC-18. 

 Loving v. United States, 116 S. Ct. 1737 (1996): 
1995 Term, p. 30-12, sec. 30.9863. 

 Blystone v. Pennsylvania, 110 S. Ct. 1078 (1990): 
1989 Term, p. 9-8, sec. 9.421. 

9.512  When factors to be considered in 
making decision are 
unconstitutionally vague 

 For cases dealing with this subject, see sec. 9.523. 

9.513  Discriminatory application of death 
penalty 

9.5131  In general 

 Sullivan v. Wainwright, 104 S. Ct. 450 (1983): 1983 
Term, p. 146, sec. 6.4912. 

9.5132  Statistical study showing that 
black defendants who killed 
white victims have greater 
likelihood of receiving death 
penalty does not establish a 
violation of equal protection or 
the prohibition on cruel and 
unusual punishment 

 McCleskey v. Kemp, 107 S. Ct. 1756 (1987): 1986 
Term, p. 129, sec. 6.4942. 

9.514  Constitutionality of requiring 
imposition of sentence of death 
under specified circumstances 

9.5141  In general 

 Johnson v. Texas, 113 S. Ct. 2658 (1993): 1992 
Term, p. 9-23, sec. 9.571. 

 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 
Term, p. 9-8, sec. 9.422. 

 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 
Term, p. 9-9, sec. 9.422. 

 Blystone v. Pennsylvania, 110 S. Ct. 1078 (1990): 
1989 Term, p. 9-10, sec. 9.422. 

9.5142  Mandating death penalty for 
prison inmate who murders 
while serving life sentence 
without possibility of parole 

 Sumner v. Shuman, 107 S. Ct. 2716 (1987): 1986 
Term, p. 132, sec. 6.4946. 

9.515  Constitutionality of imposition of 
death sentence by trial judge after 
jury required to impose a 
nonbinding death sentence upon 
finding defendant guilty of any of 
certain aggravated crimes 

 Baldwin v. Alabama, 105 S. Ct. 2727 (1985): 1984 
Term, p. 128, sec. 6.4943. 

9.516  Constitutionality of imposition of 
capital punishment for particular 
conduct or in particular 
circumstances 
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9.5161  Imposition of capital 
punishment on one who did 
not directly kill victim or 
intend death 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 
Term, p. 9-24, sec. 9.5612. 

 Tison v. Arizona, 107 S. Ct. 1676 (1987): 1986 
Term, p. 128, sec. 6.4941. 

 Cabana v. Bullock, 106 S. Ct. 689 (1986): 1985 
Term, p. 96, sec. 6.4931. 

 Enmund v. Florida, 102 S. Ct. 3368 (1982): 1981 
Term, p. 117, sec. 8.97. 

9.5162  Imposition of capital 
punishment where crime did 
not result, or was not intended 
to result, in death of victim 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

9.5163  Imposition of capital 
punishment for rape of adult 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

9.5164  Imposition of capital 
punishment for rape of child 
where crime did not result, and 
was not intended to result, in 
victim's death 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

9.517  Constitutional restrictions on 
manner and method of execution 

9.5171  In general 

 Baze v. Rees, 128 S. Ct. 1520 (2008). 

9.5172  Firing squad 

 Baze v. Rees, 128 S. Ct. 1520 (2008). 

9.5173  Electrocution 

 Baze v. Rees, 128 S. Ct. 1520 (2008). 

9.5174  Lethal injection 

9.51741  In general 

 Baze v. Rees, 128 S. Ct. 1520 (2008). 

9.51742  Lethal injection of three-
drug "cocktail" 

 Baze v. Rees, 128 S. Ct. 1520 (2008). 

9.518  Other matters 

9.5181  Sentencer may neither refuse to 
consider nor be precluded from 
considering any relevant 
mitigating evidence 

 For cases dealing with this subject, see sec. 9.528. 

9.5182  Eighth Amendment permits 
sentencing jury to consider that 
governor may commute 
sentence 

 For cases dealing with this subject, see sec. 9.564. 

9.5183  Must jury, as opposed to judge, 
impose sentence of death or 
make findings prerequisite to 
imposition of such a sentence? 

9.51831  Jury must make findings 
that are prerequisite to 
imposition of death 
sentence: in general 

 Oregon v. Ice, 129 S. Ct. 711 (2009). 

 Cunningham v. California, 127 S. Ct. 856 (2007). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Blakely v. Washington, 124 S. Ct. 2531 (2004). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

9.51832  Jury must make findings 
that are prerequisite to 
imposition of death 
sentence:  retroactivity of 
requirement 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 
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9.5184  Due process limitations on 
imposition of death penalty 
when life imprisonment 
originally imposed, but initial 
conviction and sentence are 
overturned and case is retried 

 For cases dealing with this subject, see sec. 
22.635. 

9.5185  Defendant's right to effective 
assistance in capital case 

9.51851  In general 

9.51852  Particular defects in 
counsel's performance 

 For cases dealing with this subject, see sec. 
25.3951. 

9.5186  Due process limitations on 
prosecutor's use of inconsistent 
theories in attempting to obtain 
death sentences for co-actors in 
committing crime 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 

9.5187  Due process limitations on use 
of shackling and other 
restraints during sentencing 
phase of capital case 

 For cases dealing with this subject, see sec. 
22.5414. 

9.5188  Constitutionality of requiring 
imposition of death penalty 
when sentencing jury 
determines that aggravating 
evidence and mitigating 
evidence are in equipoise 

 Kansas v. Marsh, 126 S. Ct. 2516 (2006). 

9.5189  Other matters 

9.51891  Eighth amendment does 
not require state to define 
weight sentencing judge 
must give to advisory jury 
verdict 

 Harris v. Alabama, 115 S. Ct. 1031 (1995): 1994 
Term, p. 9-17, sec. 9.51. 

9.51892  Does constitution prohibit 
requirement that jury 
unanimously reject death 
sentence before 
considering other 
sentencing alternatives? 

 Smith v. Spisak, 130 S. Ct. 676 (2010). 

9.519  Other matters (cont'd) 

9.5191  Double jeopardy limitations on 
imposition of death penalty 

 For cases dealing with this subject, see sec. 29.67. 

9.5192  Permissibility of executing 
particular classes of persons 

9.51921  Insane persons 

 Panetti v. Quarterman, 127 S. Ct. 2842 (2007). 

 Roper v. Simmons, 125 S. Ct. 1183 (2005). 

 Stewart v. Martinez-Villareal, 118 S. Ct. 1618 
(1998): 1997 Term, p. 10-21, sec. 10.6621. 

 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 
Term, p. 9-7, sec. 9.423. 

 Ford v. Wainwright, 106 S. Ct. 2595 (1986): 1985 
Term, p. 97, sec. 6.4935. 

9.51922  Mentally retarded persons 

 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009). 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

 Schriro v. Smith, 126 S. Ct. 7 (2005). 

 Roper v. Simmons, 125 S. Ct. 1183 (2005). 

 Atkins v. Virginia, 122 S. Ct. 2242 (2002), 2001 
Term USSC-18. 

 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 
Term, p. 9-7, sec. 9.423. 

9.51923  Juveniles 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

 Roper v. Simmons, 125 S. Ct. 1183 (2005). 
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 Stanford v. Kentucky, 109 S. Ct. 2969 (1989): 1988 
Term, p. 9-9, sec. 9.4243. 

 Thompson v. Oklahoma, 108 S. Ct. 2687 (1988): 
1987 Term, p. 9-9, sec. 9.429. 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶3. 

9.51924  Procedures for determining 
whether capital defendant 
is member of class 

 Panetti v. Quarterman, 127 S. Ct. 2842 (2007). 

 Schriro v. Smith, 126 S. Ct. 7 (2005). 

9.5193  No requirement that jury 
impose sentence of death or 
make findings prerequisite to 
imposition of such a sentence 

 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 
Term, p. 9-8, sec. 9.422. 

 Hildwin v. Florida, 109 S. Ct. 2055 (1989): 1988 
Term, p. 9-7, sec. 9.422. 

9.5194  Constitutionality of placing 
burden on defendant to 
establish mitigating 
circumstances by 
preponderance of the evidence 

 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 
Term, p. 9-8, sec. 9.422. 

9.5195  Reversal of conviction used as 
aggravating circumstance 
invalidates death sentence 

 Johnson v. Mississippi, 108 S. Ct. 1981 (1988): 1987 
Term, p. 9-7, sec. 9.426. 

9.5196  Fact that aggravating 
circumstance found by jury 
duplicated element of offense 
does not make death sentence 
constitutionally infirm 

 Lowenfield v. Phelps, 108 S. Ct. 546 (1988): 1987 
Term, p. 9-4, sec. 9.422. 

9.5197  In capital case, defendant 
entitled to individualized 
treatment in the determination 
whether death sentence should 
be imposed 

 Parker v. Dugger, 111 S. Ct. 731 (1991): 1990 Term, 
p. 9-14, sec. 9.423. 

9.5198  Need for adequate notice that 
death sentence may be imposed 
at sentencing hearing 

 Lankford v. Idaho, 111 S. Ct. 1723 (1991): 1990 
Term, p. 9-16, sec. 9.426. 

9.5199  Constitutionality of President's 
prescribing aggravating 
circumstances for purposes of 
imposing death penalty in 
court-martial 

 For cases dealing with this subject, see sec. 
47.8732. 

9.52  Capital Decisionmaking Process 

9.521  Eligibility decision in general 

 Buchanan v. Angelone, 118 S. Ct. 757 (1998): 1997 
Term, p. 9-25, sec. 9.562. 

 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 
Term, p. 9-21, sec. 9.511. 

9.522  Selection decision in general 

 Buchanan v. Angelone, 118 S. Ct. 757 (1998): 1997 
Term, p. 9-25, sec. 9.562. 

 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 
Term, p. 9-21, sec. 9.511; p. 9-22, sec. 9.5133. 

9.523  Need for clear and objective 
standards to channel capital 
sentencer's discretion; when factors 
to be considered in making 
decision are unconstitutionally 
vague 

9.5231  General principles 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

9.52311  In general 
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 Roper v. Simmons, 125 S. Ct. 1183 (2005). 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 9-30, sec. 9.562. 

 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 
Term, p. 9-21, sec. 9.511; p. 9-22, sec. 9.5133. 

 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, 
p. 9-20, sec. 9.532. 

9.52312  Effect of limiting 
construction by state 
appellate court 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

9.52313  If state appellate court 
adopts limiting 
construction, federal courts 
may find that limiting 
construction was applied 
in subsequent case even 
though decision adopting 
limiting construction was 
not cited in that case 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

9.5232  Constitutionality of standard of 
"especially heinous, cruel or 
depraved" or its equivalent 

9.52321  In general 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 
Term, p. 9-48, sec. 9.5121. 

 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 
Term, p. 9-21, sec. 9.511. 

 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, 
p. 9-20, sec. 9.532. 

 Richmond v. Lewis, 113 S. Ct. 528 (1992): 1992 
Term, p. 9-20, sec. 9.522. 

 Espinosa v. Florida, 112 S. Ct. 2926 (1992): 1991 
Term, p. 9-9, sec. 9.4211. 

 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 
Term, p. 9-11, sec. 9.4221. 

 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 
Term, p. 47-1, sec. 47.221. 

 Shell v. Mississippi, 111 S. Ct. 313 (1990): 1990 
Term, p. 9-13, sec. 9.421. 

 Lewis v. Jeffers, 110 S. Ct. 3092 (1990): 1989 Term, 
p. 9-14, sec. 9.4292. 

 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 
Term, p. 9-8, sec. 9.422. 

 Maynard v. Cartwright, 108 S. Ct. 1853 (1988): 
1987 Term, p. 9-5, sec. 9.423. 

9.52322  Effect of limiting 
construction by state 
appellate court 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 
Term, p. 9-11, sec. 9.4221. 

9.52323  Retroactivity of holding 
that standard is 
unconstitutional 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 
Term, p. 47-1, sec. 47.221. 

9.52324  If state appellate court 
adopts limiting 
construction, federal courts 
may find that limiting 
construction was applied 
in subsequent case even 
though decision adopting 
limiting construction was 
not cited in that case 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

9.5233  Constitutionality of factor that 
requires sentencer to consider 
the "circumstances of the crime 
of which the defendant was 
convicted and the existence of 
any special circumstances 
found to be true" 

 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 
Term, p. 9-22, sec. 9.5133. 
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9.5234  Constitutionality of factor that 
requires sentencer to consider 
the presence or absence of 
criminal activity involving the 
use or attempted use of force or 
violence or the express or 
implied threat to use force or 
violence 

 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 
Term, p. 9-22, sec. 9.5133. 

9.5235  Constitutionality of factor that 
requires sentencer to consider 
the defendant's age at the time 
of the crime 

 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 
Term, p. 9-22, sec. 9.5133. 

9.5236  Constitutionality of standard of 
"exhibited utter disregard for 
human life" 

 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, 
p. 9-20, sec. 9.532. 

9.524  Factors that may or may not 
legitimately be considered in 
imposing death penalty 

9.5241  In general 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 9-22, sec. 9.5141. 

9.5242  Defendant's future 
dangerousness 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 9-22, sec. 9.5142. 

9.5243  Victim's personal 
characteristics about which the 
defendant was unaware 

 Payne v. Tennessee, 111 S. Ct. 2597 (1991): 1990 
Term, p. 9-15, sec. 9.425. 

 South Carolina v. Gathers, 109 S. Ct. 2207 (1989): 
1988 Term, p. 9-10, sec. 9.425. 

9.525  Effect of court's or jury's 
consideration of improper, invalid, 
or insufficiently proved 
aggravating circumstance 

9.5251  In general 

 Brown v. Sanders, 126 S. Ct. 884 (2006). 

 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 
Term, p. 10-24, sec. 10.692. 

 Richmond v. Lewis, 113 S. Ct. 528 (1992): 1992 
Term, p. 9-20, sec. 9.522. 

 Espinosa v. Florida, 112 S. Ct. 2926 (1992): 1991 
Term, p. 9-9, sec. 9.4211. 

 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 
Term, p. 9-11, sec. 9.4221. 

 Johnson v. Mississippi, 108 S. Ct. 1981 (1988): 1987 
Term, p. 9-7, sec. 19.426. 

 Wainwright v. Goode, 104 S. Ct. 378 (1983): 1983 
Term, p. 147, sec. 6.4915. 

9.5252  When proper aggravating 
circumstance also found 

 Brown v. Sanders, 126 S. Ct. 884 (2006). 

 Tuggle v. Netherland, 116 S. Ct. 283 (1995): 1995 
Term, p. 9-18, sec. 9.514. 

 Maynard v. Cartwright, 108 S. Ct. 1853 (1988): 
1987 Term, p. 9-5, sec. 9.423. 

9.5253  Appellate court, after 
invalidating one of two or more 
aggravating circumstances 
found by sentencer, may 
reweigh the aggravating and 
mitigating evidence to uphold 
the death sentence 

 For cases dealing with this subject, see sec. 9.573. 

9.5254  Applicability of harmless-error 
analysis 

 For cases dealing with this subject, see sec. 9.574. 

9.5255  Reversal of conviction used as 
aggravating circumstance 
invalidates death sentence 

 For cases dealing with this subject, see sec. 
9.5195. 
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9.5256  Retroactivity of holding that "if 
the sentencing judge in a 
'weighing' state is required to 
give deference to jury's 
advisory sentencing 
recommendation, neither judge 
nor jury is constitutionally 
permitted to weigh invalid 
aggravating circumstance" 

 For cases dealing with this subject, see sec. 
47.247. 

9.526  Constitutionality of imposition of 
death sentence by trial judge after 
jury required to impose a 
nonbinding death sentence upon 
finding defendant guilty of any of 
certain aggravated crimes 

 For cases dealing with this subject, see sec. 9.516. 

9.527  Constitutionality of requiring 
imposition of sentence of death 
under specified circumstances 

9.5271  In general 

 For cases dealing with this subject, see sec. 
9.5151. 

9.5272  Mandating death penalty for 
prison inmate who murders 
while serving life sentence 
without possibility of parole 

 For cases dealing with this subject, see sec. 
9.5152. 

9.528  Sentencer may neither refuse to 
consider, nor be precluded from 
considering, any relevant 
mitigating evidence; defendant has 
right to introduce relevant 
mitigating evidence 

9.5281  In general 

 Smith v. Spisak, 130 S. Ct. 676 (2010). 

 Porter v. McCollum, 130 S. Ct. 447 (2010). 

 Brewer v. Quarterman, 127 S. Ct. 1706 (2007). 

 Abdul-Kabir v. Quarterman, 127 S. Ct. 1654 (2007). 

 Ayers v. Belmontes, 127 S. Ct. 469 (2006). 

 Kansas v. Marsh, 126 S. Ct. 2516 (2006). 

 Oregon v. Guzek, 126 S. Ct. 1226 (2006). 

 Brown v. Payton, 125 S. Ct. 1432 (2005). 

 Roper v. Simmons, 125 S. Ct. 1183 (2005). 

 Smith v. Texas, 125 S. Ct. 400 (2004). 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 Tennard v. Dretke, 104 S. Ct. 2562 (2004). 

 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 
Term, p. 9-27, sec. 9.562. 

 Buchanan v. Angelone, 118 S. Ct. 757 (1998): 1997 
Term, p. 9-25, sec. 9.562. 

 Parker v. Dugger, 111 S. Ct. 731 (1991): 1990 Term, 
p. 9-14, sec. 9.423. 

 McKoy v. North Carolina, 110 S. Ct. 1227 (1990): 
1989 Term, p. 9-11, sec. 9.423. 

 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 
Term, p. 9-9, sec. 9.422. 

 Franklin v. Lynaugh, 108 S. Ct. 2320 (1988): 1987 
Term, p. 9-6, sec. 9.425. 

 Mills v. Maryland, 108 S. Ct. 1860 (1988): 1987 
Term, p. 9-8, sec. 9.428. 

 Sumner v. Shuman, 107 S. Ct. 2716 (1987): 1986 
Term, p. 132, sec. 6.4946. 

 Hitchcock v. Dugger, 107 S. Ct. 1821 (1987): 1986 
Term, p. 131, sec. 6.4943. 

 Skipper v. South Carolina, 106 S. Ct. 1699 (1986): 
1985 Term, p. 96, sec. 6.4932. 

 Eddings v. Oklahoma, 102 S. Ct. 869 (1982): 1981 
Term, p. 119, sec. 8.97. 

9.5282  Constitution prohibits state 
from requiring jurors 
unanimously to agree that 
particular mitigating 
circumstance exists before they 
consider that circumstance 
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9.52821  In general 

 Smith v. Spisak, 130 S. Ct. 676 (2010). 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term 
USSC-28. 

9.52822  Retroactivity of this 
prohibition 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term 
USSC-28. 

9.5283  Particular mitigating evidence 

9.52831  Defendant's low IQ or 
mental retardation 

 Tennard v. Dretke, 104 S. Ct. 2562 (2004). 

9.52832  Defendant's good character 

 Tennard v. Dretke, 104 S. Ct. 2562 (2004). 

9.52833  Circumstances of offense 

 Oregon v. Guzek, 126 S. Ct. 1226 (2006). 

9.5284  State may limit innocence-
related evidence defendant can 
introduce at penalty phase of 
trial to evidence he introduced 
at guilt phase 

 Oregon v. Guzek, 126 S. Ct. 1226 (2006). 

9.5285  Does defendant have right at 
penalty phase to introduce 
evidence designed to cast 
doubt on his guilt of crime of 
conviction? 

 Oregon v. Guzek, 126 S. Ct. 1226 (2006). 

9.5286  State may set reasonable limits 
on evidence defendant can 
submit and may control 
manner in which it is 
submitted 

 Oregon v. Guzek, 126 S. Ct. 1226 (2006). 

9.529  Other matters 

9.5291  Trial court may override jury's 
recommendation of life 
imprisonment 

 Spaziano v. Florida, 104 S. Ct. 3154 (1984): 1983 
Term, p. 145, sec. 6.4911. 

9.5292  Use of victim impact statement 

 Payne v. Tennessee, 111 S. Ct. 2597 (1991): 1990 
Term, p. 9-15, sec. 9.425. 

 South Carolina v. Gathers, 109 S. Ct. 2207 (1989): 
1988 Term, p. 9-10, sec. 9.425. 

 Booth v. Maryland, 107 S. Ct. 2529 (1987): 1986 
Term, p. 132, sec. 6.4945. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

9.5293  Sentencer's consideration of, or 
reliance on, aggravating 
circumstances not sanctioned 
by state law does not invalidate 
death penalty 

 Barclay v. Florida, 103 S. Ct. 3418 (1983): 1982 
Term, p. 109, sec. 6.4931. 

 Zant v. Stephens, 103 S. Ct. 2733 (1983): 1982 
Term, p. 111, sec. 6.4931. 

9.5294  No requirement that jury 
impose sentence of death or 
make findings prerequisite to 
imposition of such sentence 

 For cases dealing with this subject, see sec. 
9.5193. 

9.5295  Constitutionality of placing 
burden on defendant to 
establish mitigating 
circumstances by 
preponderance of the evidence 

 For cases dealing with this subject, see sec. 
9.5194. 

9.5296  Sentencer must be allowed to 
give effect to mitigating 
circumstances (e.g., defendant's 
mental retardation) 
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 Brewer v. Quarterman, 127 S. Ct. 1706 (2007). 

 Smith v. Texas, 127 S. Ct. 1686 (2007). 

 Abdul-Kabir v. Quarterman, 127 S. Ct. 1654 (2007). 

 Smith v. Texas, 125 S. Ct. 400 (2004). 

 Tennard v. Dretke, 104 S. Ct. 2562 (2004). 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

 Johnson v. Texas, 113 S. Ct. 2658 (1993): 1992 
Term, p. 9-21, sec. 9.54. 

 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 
Term, p. 9-7, sec. 9.423. 

9.5297  Defendant entitled to 
individualized treatment in the 
determination whether death 
sentence should be imposed 

 For cases dealing with this subject, see sec. 
9.5197. 

9.5298  Must jury, as opposed to judge, 
impose sentence of death or 
make findings prerequisite to 
imposition of such sentence? 

 For cases dealing with this subject, see sec. 
9.5183. 

9.53  Jury Selection 

9.531  Exclusion of jurors opposed to 
capital punishment 

 For cases dealing with this subject, see sec. 
26.452. 

9.532  Requirement that capital defendant 
accused of interracial crime be 
permitted to question jury on issue 
of racial bias 

 Turner v. Murray, 106 S. Ct. 1683 (1986): 1985 
Term, p. 97, sec. 6.4933. 

9.533  Defendant has right to inquire of 
potential jurors on voir dire 
whether they would automatically 
impose the death penalty 
regardless of the facts, upon 
convicting the defendant of the 
crime charged 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 9-11, sec. 9.423. 

9.534  Defendant's right to exclude for 
cause potential juror who would 
automatically impose death penalty 
upon conviction, regardless of facts 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 9-11, sec. 9.423. 

9.54  Admission Of Evidence 

9.541  Defendant's right to adduce 
relevant evidence to rebut state's 
case 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 9-22, sec. 9.521. 

9.542  Defendant's right to adduce 
evidence that life imprisonment is 
without possibility of parole to 
meet state's claim of future 
dangerousness 

9.5421  In general 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 O'Dell v. Netherland, 117 S. Ct. 1969 (1997): 1996 
Term, p. 10-23, sec. 10.692. 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 9-23, sec. 9.531. 

9.5422  Retroactivity of decision 
recognizing right 

 For cases dealing with this subject, see sec. 
47.271. 

9.543  Defendant's right to introduce 
evidence of good behavior in 
prison 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 9-23, sec. 9.523. 
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9.544  Admission of evidence regarding 
defendant's prior death sentence 

 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 
Term, p. 9-23, sec. 9.541. 

9.545  Fact that evidence admitted at a 
capital sentencing proceeding is 
irrelevant as a matter of state law 
does not render its admission 
federal constitutional error 

 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 
Term, p. 9-23, sec. 9.525. 

9.546  Admission of psychiatric testimony 
on issue of whether death penalty 
should be imposed 

 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 
Term, p. 113, sec. 6.4933. 

9.547  When evidentiary error relating 
only to one of multiple aggravating 
circumstances found, and other 
aggravating circumstances are 
sufficient to sustain defendant's 
candidacy for death penalty, 
conviction may still need to be 
reversed because evidence may 
have affected jury's ultimate 
decision to impose death penalty 

 Tuggle v. Netherland, 116 S. Ct. 283 (1995): 1995 
Term, p. 9-18, sec. 9.514. 

9.55  Closing Argument 

9.551  Propriety of prosecutor's argument 
suggesting jury not ultimately 
responsible for death sentence 

9.5511  In general 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 Caldwell v. Mississippi, 105 S. Ct. 2633 (1985): 1984 
Term, p. 128, sec. 6.4942. 

9.5512  Retroactivity of rule 
prohibiting imposition of death 
sentence by sentencer that has 
been led by prosecutor's 
closing argument to false belief 
that responsibility for 
determining appropriateness of 
capital sentence rests elsewhere 

 For cases dealing with this subject, see sec. 
47.237. 

9.552  Misleading jury regarding its role 
in sentencing process so as to 
diminish its sense of responsibility 

 For cases dealing with this subject, see sec. 9.591. 

9.56  Instructions, Deliberations, And Return 
Of Verdict 

9.561  Defendant's right to instruction 
that life imprisonment is without 
possibility of parole when state has 
argued defendant's future 
dangerousness as basis for 
imposing capital punishment 

9.5611  In general 

 Kelly v. South Carolina, 122 S. Ct. 726 (2002), 2001 
Term USSC-3. 

 Shafer v. South Carolina, 121 S. Ct. 1263 (2001), 
2000 Term USSC-9. 

 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 
Term, p. 9-28, sec. 9.5632. 

 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 
1993 Term, p. 9-23, sec. 9.531. 

9.5612  Instruction not required when 
defendant's ineligibility for 
parole not established at time 
of jury's deliberations 

 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 
Term, p. 9-28, sec. 9.5632. 

9.562  Capital defendant's right to 
instruction on other offenses 

9.5621  Requirement that jury be 
instructed on lesser-included 
offenses 
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 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 
Term, p. 9-24, sec. 9.5612. 

 Spaziano v. Florida, 104 S. Ct. 3154 (1984): 1983 
Term, p. 145, sec. 6.4911. 

 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 
Term, p. 62, sec. 4.525. 

 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 
Term, p. 49, sec. 4.525. 

 For cases dealing generally with the 
circumstances under which instruction on a lesser-
included offense is constitutionally required, see 
sec. 31.35. 

9.5622  No requirement that jury be 
instructed on offenses that are 
not lesser –included offenses of 
charged crime under state law 

 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 
Term, p. 9-24, sec. 9.5612. 

9.563  Propriety of instruction that jury 
should not be swayed by mere 
sympathy 

 Saffle v. Parks, 110 S. Ct. 1257 (1990): 1989 Term, 
p. 10-8, sec. 10.691. 

 California v. Brown, 107 S. Ct. 837 (1987): 1986 
Term, p. 131, sec. 6.4944. 

9.564  Jury may be instructed that 
governor may commute sentence 

9.5641  In general 

 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 
Term, p. 10-26, sec. 10.6921. 

 California v. Ramos, 103 S. Ct. 3446 (1983): 1982 
Term, p. 110, sec. 6.4931. 

9.5642  Effect of failure to instruct on 
limitations on governor's 
power to commute sentence 

 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 
Term, p. 10-26, sec. 10.6921. 

9.565  Misleading jury regarding its role 
in sentencing process so as to 
diminish its sense of responsibility 

 For cases dealing with this subject, see sec. 9.591. 

9.566  Coercing death sentence from jury 
by use of modified Allen charge 

 Lowenfield v. Phelps, 108 S. Ct. 546 (1988): 1987 
Term, p. 9-4, sec. 9.421. 

9.567  Court not required to give 
mitigating circumstance instruction 
when no evidence is offered to 
support instruction 

 Delo v. Lashley, 113 S. Ct. 1222 (1993): 1992 Term, 
p. 9-22, sec. 9.56. 

9.568  Court not required to instruct jury 
as to consequences of failure to 
agree 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 9-30, sec. 9.562. 

9.569  Other matters 

9.5691  Eighth Amendment does not 
require that capital jury be 
instructed on the concept of 
mitigating evidence generally, 
or on particular statutory 
mitigating factors 

 Buchanan v. Angelone, 118 S. Ct. 757 (1998): 1997 
Term, p. 9-25, sec. 9.562. 

9.5692  Instructions must not preclude 
jury from considering any 
relevant mitigating evidence 

 For cases dealing with this subject, see sec. 9.528. 

9.5693  Constitution is not violated 
when judge directs jury's 
attention to specific paragraph 
of constitutionally sufficient 
instruction in response to 
question regarding proper 
consideration of mitigating 
circumstances 

 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 
Term, p. 9-27, sec. 9.562. 

9.5694  Use of poll results to determine 
whether particular instruction 
is necessary 
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 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 
Term, p. 9-29, sec. 9.564. 

9.5695  Instructions must allow jury to 
give effect to mitigating 
circumstances (e.g., defendant's 
mental retardation) 

 Smith v. Texas, 125 S. Ct. 400 (2004). 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

9.5696  Harmless-error analysis to be 
applied to erroneous jury 
instruction 

9.56961  On federal habeas corpus 
review 

 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 
Term, p. 10-26, sec. 10.6921. 

9.57  Appellate Review Of, And Other State 
Post-Conviction Challenge To, 
Decision To Impose Capital Sentence 

9.571  Requirement of proportionality 
review by appellate court 

 Pulley v. Harris, 104 S. Ct. 871 (1984): 1983 Term, 
p. 148, sec. 6.4916. 

 Sullivan v. Wainwright, 104 S. Ct. 450 (1983): 1983 
Term, p. 146, sec. 6.4912. 

 Maggio v. Williams, 104 S. Ct. 311 (1983): 1983 
Term, p. 146, sec. 6.4912. 

9.572  Third party has no standing to 
challenge validity of death sentence 
imposed on capital defendant who 
has elected to forego right of appeal 
in state court 

 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at 
pages 2223-2226 of opinion. 

 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 
Term, p. 9-12, sec. 9.426. 

9.573  Appellate court, after invalidating 
one of two or more aggravating 
circumstances found by sentencer, 
may reweigh the aggravating and 
mitigating evidence to uphold the 
death sentence 

 Brown v. Sanders, 126 S. Ct. 884 (2006). 

 Richmond v. Lewis, 113 S. Ct. 528 (1992): 1992 
Term, p. 9-20, sec. 9.522. 

 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 
Term, p. 9-11, sec. 9.4221. 

 Clemons v. Mississippi, 110 S. Ct. 1441 (1990): 1989 
Term, p. 9-13, sec. 9.427. 

9.574  Harmless-error analysis may be 
applied to jury's improper 
consideration of invalid 
aggravating circumstance 

 Brown v. Sanders, 126 S. Ct. 884 (2006). 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 9-30, sec. 9.562. 

 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 
Term, p. 9-11, sec. 9.4221. 

 Clemons v. Mississippi, 110 S. Ct. 1441 (1990): 1989 
Term, p. 9-13, sec. 9.427. 

9.575  Indigent's right to counsel to 
pursue collateral postconviction 
challenge to conviction and death 
sentence 

 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 
Term, p. 25-1, sec. 25.1222. 

9.576  When evidentiary error relating 
only to one of multiple aggravating 
circumstances found, and other 
aggravating circumstances are 
sufficient to sustain defendant's 
candidacy for death penalty, 
conviction may still need to be 
reversed because evidence may 
have affected jury's ultimate 
decision to impose death penalty 

 For cases dealing with this subject, see sec. 9.547. 
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9.58  Federal Court's Review Of Decision To 
Impose Capital Sentence 

9.581  Defendant's right to counsel in 
federal habeas corpus proceeding 
challenging conviction 

 For cases dealing with this subject, see sec. 
10.6984. 

9.582  Defendant's right to stay of 
sentence in federal habeas corpus 
proceeding attacking conviction 

 For cases dealing with this subject, see sec. 
10.654. 

9.583  Stay of execution during federal 
review 

9.5831  In general 

 Hill v. McDonough, 126 S. Ct. 2096 (2006). 

 Nelson v. Campbell, 124 S. Ct. 2117 (2004). 

 Bowersox v. Williams, 116 S. Ct. 1312 (1996): 1995 
Term, p. 9-19, sec. 9.5151. 

 Lonchar v. Thomas, 116 S. Ct. 1293 (1996): 1995 
Term, p. 10-14, sec. 10.692. 

 Gomez v. U.S. District Court, 112 S. Ct. 1652 
(1992): 1991 Term, p. 9-12, sec. 9.4251. 

 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at 
pages 2223-2226 of opinion. 

 Antone v. Dugger, 104 S. Ct. 962 (1984): 1983 
Term, p. 146, sec. 6.4912. 

 Sullivan v. Wainwright, 104 S. Ct. 450 (1983): 1983 
Term, p. 146, sec. 6.4912. 

 Maggio v. Williams, 104 S. Ct. 311 (1983): 1983 
Term, p. 146, sec. 6.4912. 

 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 
Term, p. 112, sec. 6.4932. 

9.5832  When federal court stays 
execution of state capital 
sentence, it should proceed to 
prompt resolution of the matter 

 In re Blodgett, 112 S. Ct. 674 (1992): 1991 Term, p. 
9-13, sec. 9.4252. 

9.5833  When defendant challenges 
method of execution 

 Hill v. McDonough, 126 S. Ct. 2096 (2006). 

9.584  Federal review of state court's 
application of aggravating 
circumstance 

 Lewis v. Jeffers, 110 S. Ct. 3092 (1990): 1989 Term, 
p. 9-14, sec. 9.4292. 

9.585  Compensation of counsel 
appointed to represent capital 
defendant in proceedings before 
United States Supreme Court 

 In re Berger, 111 S. Ct. 628 (1991): 1990 Term, p. 
11-18, sec. 11.8831. 

9.586  Permitting defendant to 
supplement record to support claim 
of ineffective assistance of counsel 
in capital case 

 Dobbs v. Zant, 113 S. Ct. 835 (1993): 1992 Term, p. 
11-3, sec. 11.333. 

9.587  Federal court may not deny stay or 
dismiss petition because defendant 
waited until last minute to seek 
federal habeas corpus review 

 Lonchar v. Thomas, 116 S. Ct. 1293 (1996): 1995 
Term, p. 10-14, sec. 10.692. 

9.588  Third party has no standing to 
challenge validity of death sentence 
imposed on capital defendant who 
has elected to forego right of appeal 
in state court 

9.5881  In general 

 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at 
pages 2223-2226 of opinion. 

 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 
Term, p. 9-12, sec. 9.426. 
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9.5882  Exception: when capital 
defendant is unable to litigate 
his own cause doe to mental 
incapacity 

 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at 
pages 2223-2226 of opinion. 

9.59  Other Matters Relating To Imposition 
Of Capital Sentence 

9.591  Misleading jury regarding its role 
in sentencing process so as to 
diminish its sense of responsibility 

 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 
Term, p. 9-23, sec. 9.541. 

 Dugger v. Adams, 109 S. Ct. 1211 (1989): 1988 
Term, p. 10-10, sec. 10.634. 

9.592  Defendant waives challenge to 
method of execution (e.g., by lethal 
gas) if he has been afforded choice 
of other method of execution and 
has decided to select method being 
challenged as unconstitutional 

 Stewart v. LaGrand, 119 S. Ct. 1018 (1999): 1998 
Term, p. 9-31, sec. 9.591. 

9.593  Propriety of defendant's reliance on 
polling data to support argument 
regarding defect in capital 
sentencing proceeding 

 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 
Term, p. 9-28, sec. 9.5632. 

9.594  Use of § 1983 civil rights action to 
challenge method of execution 

 For cases dealing with this subject, see sec. 
47.87922. 

9.595  Constitutional restrictions on 
manner and method of execution 

 For cases dealing with this subject, see sec. 9.517. 

9.6  Probation And Its Conditions 

9.61  Imposition Of Probation 

9.611  Source of court's power to impose 
probation 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

9.612  When probation permitted 

 Rodriguez v. United States, 107 S. Ct. 1391 (1987): 
1986 Term, p. 128, sec. 6.493. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶13. 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 

9.613  When probation appropriate; 
exercise of discretion whether to 
grant probation 

 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 
(Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121. 

 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 
(Ct. App. 1988): 1988 Term, p. 9-3, sec. 9.213. 

 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 
(Ct. App. 1984): 1983 Term, p. 150, sec. 6.512. 

 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 
(Ct. App. 1981): 1980 Term, p. 81, sec. 6.511. 

9.614  Commencement of probation when 
made consecutive to sentence 

 State v. Givens, 102 Wis. 2d 476, 307 N.W.2d 178 
(1981): 1980 Term, p. 81, sec. 6.513. 

 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 
170 (1981): 1980 Term, p. 81, sec. 6.513. 

9.615  Determining maximum possible 
length of probation 

9.6151  Under TIS-II, maximum 
possible length of probation 
determined by maximum term 
of confinement, not maximum 
term of imprisonment, for 
offense 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶3-9. 

9.6152  For misdemeanor 
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9.61521  Generally, maximum term 
of probation for 
misdemeanor conviction is 
two years 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶15. 

9.61522  Cannot invoke Wis. Stat. § 
973.09(2)(b)2. to increase 
term of probation for 
misdemeanor by one year 
for each associated felony 
conviction 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶15. 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

9.6153  For felony 

9.61531  In general 

 State v. Langham, 2006 WI App 149, 295 Wis. 2d 
384, 720 N.W.2d 544, at ¶3. 

9.61532  When defendant convicted 
of two or more crimes at 
same time, maximum term 
of probation may be 
increased by one year for 
each felony conviction 

 For cases dealing with this subject, see sec. 
9.6154. 

9.6154  When defendant convicted of 
two or more crimes at same 
time, maximum term of 
probation may be increased by 
one year for each felony 
conviction (Wis. Stat. § 
973.09(2)(b)2.) 

9.61541  In general 

 State v. Langham, 2006 WI App 149, 295 Wis. 2d 
384, 720 N.W.2d 544, at ¶3. 

9.61542  Felony for which probation 
is being imposed may be 
counted as felony for 
which additional year of 
probation may be imposed 

 State v. Langham, 2006 WI App 149, 295 Wis. 2d 
384, 720 N.W.2d 544, at ¶4. 

9.61543  Felony for which sentence 
has been imposed may be 
counted as felony for 
which additional year of 
probation may be imposed 

 State v. Langham, 2006 WI App 149, 295 Wis. 2d 
384, 720 N.W.2d 544, at ¶4. 

9.61544  Provision permitting 
increase in maximum term 
of probation by one year 
for each felony conviction 
does not apply to probation 
for misdemeanor 

 For cases dealing with this subject, see sec. 
9.61522. 

9.6155  In determining permissible 
maximum probationary term 
for offense, one must use 
maximum prison sentence for 
the offense after that sentence 
has been enhanced by the 
provisions of the "repeater" 
statute 

 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 
(Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121. 

9.6156  Statute curing error in 
imposition of term of probation 
that is in excess of that 
authorized by law (Wis. Stat. § 
973.09(2m)) 

 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 
769 N.W.2d 125, at ¶6. 

9.61561  Operation in general 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶16. 

9.616  Setting actual length of probation 

9.6161  In setting length, court may 
consider time necessary for 
defendant to pay restitution 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶41. 
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 State v. Kuba, 150 Wis. 2d 618, 443 N.W.2d 17 (Ct. 
App. 1989): 1988 Term, p. 9-14, sec. 9.513. 

9.6162  Setting actual length of 
probation is left to trial court's 
discretion 

 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 
(Ct. App. 1992): 1991 Term, p. 9-30, sec. 9.5122. 

9.6163  For purposes of statute setting 
permissible length of probation 
when probationer is convicted 
of multiple crimes "at the same 
time," conviction occurs upon 
adjudication of guilt based on 
entry of guilty plea or finding 
of guilt by jury, not at time of 
sentencing and entry of 
judgment 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶1-20. 

9.617  Authority to impose probation 
consecutive or concurrent with 
sentence or other period of 
probation 

9.6171  Authority to impose probation 
concurrent with sentence 

 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 
(Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511. 

9.6172  Authority to impose probation 
consecutive to sentence 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶29, 
30. 

 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 
(Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511. 

9.6173  Authority to impose probation 
consecutive to another period 
of probation 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶25-
31. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 
(Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922. 

 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 
(Ct. App. 1983): 1983 Term, p. 150, sec. 6.511. 

9.618  Defendant's right to refuse 
probation 

 For cases dealing with this subject, see sec. 9.693. 

9.619  Other matters 

9.6191  Person convicted of offense 
carrying mandatory or 
presumptive minimum period 
of one year or less of 
imprisonment may be placed 
on probation, but court must 
impose confinement for that 
period as condition of 
probation (Wis. Stat. § 
973.09(1)(d)) 

 For cases dealing with this subject, see sec. 
9.6332. 

9.6192  Statute curing error in 
imposition of term of probation 
that is in excess of that 
authorized by law (Wis. Stat. § 
973.09(2m)) 

 For cases dealing with this subject, see sec. 
9.6154. 

9.62  Imposing And Modifying Conditions 
Of Probation 

9.621  General principles 

9.6211  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶69. 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶28-37. 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶12. 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶23, 25-26. 
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 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 
N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 
(1990): 1989 Term, p. 9-25, sec. 9.523. 

 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 
(1978): 1977 Term, p. 54, sec. 6.511. 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶12. 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶11. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶13. 

 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 
656 N.W.2d 499, 2002 Term WCA-223, at ¶7. 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶7-8. 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 

 State v. Oakley, 226 Wis. 2d 437, 594 N.W.2d 827 
(Ct. App. 1999): 1998 Term, p. 9-34, sec. 9.634. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 
(Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622. 

 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635. 

 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 
(Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633. 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261. 

 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 
(Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832. 

 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 
859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226. 

 State v. Monosso, 103 Wis. 2d 368, 308 N.W.2d 
891 (Ct. App. 1981): 1981 Term, p. 93, sec. 6.521. 

 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 
(Ct. App. 1981): 1980 Term, p. 82, sec. 6.522. 

9.6212  In imposing conditions, trial 
court must exercise discretion 
and cannot base decision on 
preconceived policy 

 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 
(1996): 1995 Term, p. 9-24, sec. 9.6336. 

9.6213  Authority to impose conditions 
of probation is derived from 
statute 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶7. 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261. 

9.6214  Need for condition to relate to 
offense for which defendant 
convicted; crucial question is 
not whether condition related 
to offense, but whether it is 
related to rehabilitation 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶12. 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶12-13. 

 State v. Oakley, 226 Wis. 2d 437, 594 N.W.2d 827 
(Ct. App. 1999): 1998 Term, p. 9-34, sec. 9.634. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 
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 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 
(Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622. 

9.6215  In imposing conditions of 
probation, may court impose 
financial or other obligation 
that is not permitted under 
more particular statute 
specifically dealing with that 
financial or other obligation 
(e.g., costs statute, restitution 
statute, sex-offender reporting 
requirement, etc.) 

 For cases dealing with this subject, see sec. 
9.6312. 

9.622  Imposing conditions that impinge 
on constitutional rights 

9.6221  General principles 

9.62211  In general 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶16, 19. 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶12. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶11. 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.623. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 
(Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622. 

9.62212  Probation conditions that 
impinge on constitutional 
rights are not subject to 
strict scrutiny analysis 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶16. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶17. 

9.62213  Determining when 
condition is overbroad 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶11. 

9.6222  On particular constitutional 
rights 

9.62221  On freedom of association 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶19. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶10-14. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 
(Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622. 

 For cases dealing generally with conditions of 
probation imposing restrictions on association, see 
sec. 9.6393. 

9.62222  On freedom of speech or 
expression 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶19. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 
(Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622. 

9.62223  On freedom of religion 
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 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

9.62224  On privilege against self-
incrimination 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-
22. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶11-18. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

9.62225  On freedom of travel and 
movement 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶19. 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶10-21. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632. 

9.62226  On right to privacy 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 

9.62227  On right to procreate 

 State v. Oakley, 2001 WI 123, 248 Wis. 2d 654, 635 
N.W.2d 760, 2001 Term WSC-5, at ¶1-3. 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶8-21. 

9.62228  On right to bear arms 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶19. 

9.62229  On right to be free from 
unreasonable searches and 
seizures 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶19. 

9.6223  On particular constitutional 
rights (cont'd) 

9.62231  On right to engage in 
political activity or run for 
political office 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶19. 

9.6224  When defendant contends 
condition of probation violates 
his self-incrimination rights 
because he is appealing his 
conviction, must he move trial 
court to amend conditions of 
probation and, if motion is 
denied, appeal from its denial 
to preserve contention?; can he 
await revocation of probation 
for violation of condition and 
then seek review of its 
constitutionality in certiorari 
proceeding?; does waiting until 
certiorari review of revocation 
based on violation of condition 
results in waiver of challenge 
to constitutionality of 
condition? 

 For cases dealing with this subject, see sec. 
9.6267. 

9.623  Need for clarity and definiteness in 
conditions 

9.6231  In general 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶13-14. 

 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 
656 N.W.2d 499, 2002 Term WCA-223, at ¶9. 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 

 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 
(Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622. 
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9.6232  When condition involves 
monetary payment, lack of 
specification of amount 
payable does not undermine 
court's authority to order 
payment 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

9.624  Appellate review of conditions of 
probation 

9.6241  In general 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶11. 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶8. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶10. 

 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 
(Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622. 

9.6242  Need for motion in trial court 
challenging condition of 
probation as prerequisite to 
appellate challenge to 
condition of probation 

 For cases dealing with this subject, see sec. 9.924. 

9.6243  Review of question whether 
condition violated defendant's 
constitutional rights 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶12. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶10. 

9.6244  When defendant contends 
condition of probation violates 
his self-incrimination rights 
because he is appealing his 
conviction, must he move trial 
court to amend conditions of 
probation and, if motion is 
denied, appeal from its denial 
to preserve contention?; can he 
await revocation of probation 
for violation of condition and 
then seek review of its 
constitutionality in certiorari 
proceeding?; does waiting until 
certiorari review of revocation 
based on violation of condition 
results in waiver of challenge 
to constitutionality of 
condition? 

 For cases dealing with this subject, see sec. 
9.6267. 

9.6245  Probation conditions that 
impinge on constitutional 
rights are not subject to strict 
scrutiny analysis 

 For cases dealing with this subject, see sec. 
9.62212. 

9.625  Modification of conditions of 
probation 

9.6251  Circuit court's authority to 
modify conditions in general 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶12. 

 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶13. 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶14. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶13. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶22. 

 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 9-27, 
sec. 9.532. 
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9.6252  Circuit court's authority to 
modify terms and conditions of 
probation established by 
department 

 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 9-27, 
sec. 9.532. 

9.6253  Due process requirements at 
modification proceeding 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261. 

9.6254  Rules of evidence not 
applicable at modification 
proceeding 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261. 

9.6255  Circuit courts may modify 
conditions of probation at any 
time before period of probation 
expires, even before period of 
probation begins 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

9.6256  Modification of confinement-
to-jail condition of probation 

 For cases dealing with this subject, see sec. 
9.6337. 

9.626  Other matters 

9.6261  Validity of provision that if 
defendant successfully 
completes probation, judgment 
will be amended to conviction 
of lesser offense 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421. 

9.6262  Effect on condition of failure to 
have defendant sign probation 
agreement 

 State ex rel. Rodriquez v. Department of Health & 
Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. 
App. 1986): 1986 Term, p. 212, sec. 11.15. 

9.6263  Effect of revocation of 
probation on conditions and 
challenge to them 

 Thieme v. State, 96 Wis. 2d 98, 291 N.W.2d 474 
(1980): 1979 Term, p. 82, sec. 6.512. 

 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 
859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226. 

9.6264  In imposing condition of 
probation, trial court not 
required to accurately identify 
the specific legal authority for 
its order 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

9.6265  Propriety of imposing 
condition (e.g., payment of 
uncollected fines in unrelated 
cases) when other remedies 
available to enforce that 
condition 

 State v. Oakley, 226 Wis. 2d 437, 594 N.W.2d 827 
(Ct. App. 1999): 1998 Term, p. 9-34, sec. 9.634. 

9.6266  Rule of probation imposed by 
agent may not validly 
contravene directive of statute 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶27. 

9.6267  When defendant contends 
condition of probation violates 
his self-incrimination rights 
because he is appealing his 
conviction, must he move trial 
court to amend conditions of 
probation and, if motion is 
denied, appeal from its denial 
to preserve contention?; can he 
await revocation of probation 
for violation of condition and 
then seek review of its 
constitutionality in certiorari 
proceeding?; does waiting until 
certiorari review of revocation 
based on violation of condition 
results in waiver of challenge 
to constitutionality of 
condition? 

http://www.wicourts.gov/html/sc/96/96-3363.htm�
http://www.wicourts.gov/html/ca/98/98-1099.htm�
http://www.wicourts.gov/html/sc/99/99-3040.htm�


9-151 

9.62671  Court of appeals' answer, 
overruled by supreme 
court 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶14. 

9.62672  Supreme court's answer 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶4, 
23-26. 

9.6268  Person convicted of offense 
carrying mandatory or 
presumptive minimum period 
of one year or less of 
imprisonment may be placed 
on probation, but court must 
impose confinement for that 
period as condition of 
probation (Wis. Stat. § 
973.09(1)(d)) 

 For cases dealing with this subject, see sec. 
9.6332. 

9.63  Particular Conditions Of Probation 

9.631  General principles 

9.6311  In general 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶28-37. 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶7-8. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632. 

 For cases dealing with imposing conditions of 
probation in general, see sec. 9.621. 

9.6312  In imposing conditions of 
probation, may court impose 
financial or other obligation 
that is not permitted under 
more particular statute 
specifically dealing with that 
financial or other obligation 
(e.g., costs statute, restitution 
statute, sex-offender 
registration statute, etc.)? 

9.63121  In general 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶6. 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶16. 

9.63122  Financial obligation that is 
not permitted under costs 
statute 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶70. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶13. 

 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 
(Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221. 

9.63123  Financial obligation that is 
not permitted under 
restitution statute 

 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 
(1990): 1989 Term, p. 9-25, sec. 9.523. 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶11. 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶11-
18. 

9.63124  Registration as sex 
offender not required 
under sex-offender 
registration statute 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶1-37. 

9.632  Payment of costs 
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9.6321  Repayment of costs of 
investigation and prosecution 

9.63211  Cost cannot be imposed as 
a condition of probation 
unless it is recognized as 
an allowable taxable cost 
under the costs statute 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶17. 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

9.63212  Costs of crime lab's 
analysis of controlled 
substance in controlled 
substances prosecution 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

9.63213  Cost of special prosecutor 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶13. 

 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 
(Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221. 

9.63214  Funds used by police to 
make purchase that 
resulted in controlled 
substances conviction 
("buy money") 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 
859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226. 

 For cases dealing with ordering the repayment 
of "buy money" as a cost, see sec. 12.7274. 

 For cases dealing with requiring the repayment 
of "buy money" as restitution, see sec. 9.48335. 

9.63215  General and unspecified 
law enforcement expenses 
relating to defendant's 
arrest 

 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 
(Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832. 

9.63216  Cost if having private 
entity conduct DNA testing 
of defendant and/or victim 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

9.6322  Payment of costs assessable 
under costs statute 

9.63221  Propriety of imposing costs 
assessable under costs 
statute as condition of 
probation 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

9.63222  What costs are assessable 
under costs statute 

 For cases dealing with this subject, see sec. 12.72. 

9.63223  Cost of standby counsel 

 For cases dealing with this subject, see sec. 
9.6323. 

9.6323  Cost of standby counsel 

9.63231  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶63-80. 

9.63232  Need to determine 
defendant's ablity to pay 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶79-80. 

9.6324  Attorney fees of public 
defender 

9.63241  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶79. 

9.63242  Need to determine 
defendant's ability to pay 
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 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶79-80. 

9.633  Confinement to jail 

9.6331  Court's power to order 
confinement to jail as condition 
of probation in general 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶13. 

9.6332  Provision requiring that person 
placed on probation for offense 
carrying mandatory or 
presumptive minimum period 
of one year or less of 
imprisonment must be 
confined for that period as 
condition of probation (Wis. 
Stat. § 973.09(1)(d)) 

9.63321  Operation in general 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶11. 

 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 
638 N.W.2d 903, 2001 Term WCA-184, at ¶8-10, 15. 

9.63322  Required confinement to 
jail when probation 
imposed for drug offense 
carrying mandatory 
minimum sentence of one 
year or less 

 For cases dealing with this subject, see sec. 
36.1821. 

9.63323  Required confinement to 
jail when probation 
imposed for fourth and 
subsequent OWI and PAC 
drunk driving violations 

 For cases dealing with this subject, see sec. 
37.21791. 

9.63324  Actual imprisonment must 
be imposed; monitored 
home detention not 
permissible alternative 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶11. 

9.63325  Probationer confined to jail 
in lieu of mandatory or 
presumptive minimum 
period of one year or less 
of imprisonment, pursuant 
to Wis. Stat. § 973.09(1)(d) 
is entitled to good time 
credit 

 State v. McClinton, 195 Wis. 2d 344, 536 N.W.2d 
413 (Ct. App. 1995): 1995 Term, p. 9-21, sec. 9.6331. 

9.6333  When defendant entitled to 
credit toward confinement time 

9.63331  Not entitled to credit for 
time during which this 
condition of probation 
stayed 

 For cases dealing with this subject, see sec. 
9.63363. 

9.6334  Placement of person on home 
monitoring when person is 
given jail time as condition of 
probation 

9.63341  Permissibility of in general 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶12. 

9.63342  Not permitted when 
confinement as condition 
of probation imposed in 
lieu of mandatory or 
presumptive minimum 
period of one year or less 
of imprisonment under 
Wis. Stat. § 973.09(1)(d) 

 For cases dealing with this subject, see sec. 
9.63324. 

9.63343  Court's preclusion of 
placement of defendant on 
home monitoring 
substantially interferes 
with sheriff's authority to 
place persons in his or her 
custody on home 
monitoring and thus 
violates separation of 
powers doctrine 
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 For cases dealing with this subject, see sec. 
30.98659. 

9.6335  Release during confinement 

9.63351  In general 

 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 
(1996): 1995 Term, p. 9-24, sec. 9.6336. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

9.63352  Release may be permitted 
for more than one of the 
conditions recited in the 
release statute 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

9.63353  "Conducting any self-
employed occupation 
including housekeeping 
and attending the needs of 
the person's family" may or 
may not include child 
visitation, depending on 
circumstances of particular 
case 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

9.63354  Release for purposes of 
"conducting any self-
employed occupation 
including housekeeping 
and attending the needs of 
the person's family": 
cannot deny release for 
child care purposes based 
on preconceived policy that 
such release will be 
granted only when 
absolutely essential 

 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 
(1996): 1995 Term, p. 9-24, sec. 9.6336. 

9.6336  Stay of this condition of 
probation 

9.63361  In general 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶7. 

9.63362  While defendant subject to 
extended hospitalization 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶1-22. 

9.63363  Defendant not entitled to 
credit toward this 
condition of probation 
while stay in effect 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶1-22. 

9.63364  Staying this condition by 
making it consecutive to 
another period of 
confinement imposed as a 
condition of probation 

 For cases dealing with this subject, see sec. 
9.63397. 

9.6337  Modification of this condition 
of probation 

9.63371  In general 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶1-22. 

9.63372  By staying this condition of 
probation while defendant 
subject to extended 
hospitalization 

 For cases dealing with this subject, see sec. 
9.63362. 

9.63373  Cannot modify this 
condition in manner that 
interferes with sheriff's 
jail-oversight 
responsibilities 

 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶13. 

9.6338  Other matters 
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9.63381  Court may order that 
period of jail time imposed 
as condition of probation 
be served consecutively to 
another period of jail time 
imposed as condition of 
separate probation 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶6-7. 

9.63382  Limitation of confinement 
to one-year:  this limitation 
does not apply when 
separate periods of 
probation are imposed; 
each period may be 
accompanied by jail time 
up to one year 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶1-20. 

9.63383  When defendant sentenced 
to, and received at, prison 
on unrelated offense 
during period he is serving 
confinement as condition 
of probation, conditional 
jail time does not stop 
running; conditional jail 
time may be served in 
prison concurrent to prison 
sentence 

 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 
728 N.W.2d 365, at ¶8-14. 

9.6339  Other matters (cont'd) 

9.63391  Probationer confined to jail 
as condition of probation is 
not entitled to good time 
credit 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶8-13. 

9.63392  Court may not provide that 
part of confinement as 
condition of probation is 
stayed but may be imposed 
at discretion of probation 
agent 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶14-
22. 

9.63393  Jail time as condition of 
probation is not sentence 
or imprisonment 

 For cases dealing with whether jail time as a 
condition of probation is a "sentence," see sec. 
9.49218. 

 For cases dealing with whether jail time as a 
condition of probation is "imprisonment," see sec. 
9.49252. 

9.63394  Defendant not entitled to 
credit against jail time 
imposed as condition of 
probation for period spent 
in custody awaiting trial 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

9.63395  When confinement to jail 
stayed during appeal, but 
probation itself not stayed, 
confinement to jail cannot 
be executed upon 
completion of appeal if 
term of probation has 
expired by that time 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

 State v. Stefanovic, 215 Wis. 2d 309, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

9.63396  Required confinement to 
jail when probation 
imposed for drug offense 
carrying mandatory 
minimum sentence of one 
year or less 

 For cases dealing with this subject, see sec. 
36.1821. 

9.63397  Does circuit court have 
authority to place 
defendant in out-of-county 
jail? 
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 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶15. 

9.63398  When defendant is serving 
time in county jail as 
condition of probation, 
court has no authority to 
transfer defendant to 
another county jail 

 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶14-17. 

9.63399  Court may impose county-
jail term as condition of 
probation to be served 
upon release from 
concurrent prison sentence 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

9.634  Restitution 

 For cases dealing with the ordering of restitution 
as part of the disposition of a criminal case, but not 
as a condition of probation, see sec. 9.48. 

9.6341  Court's duty and power to 
order restitution as condition of 
probation in general 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶20. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶25. 

9.6342  Procedure and burden of proof 
at hearing imposing restitution 
and setting amount 

 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 
(1989): 1988 Term, p. 9-15, sec. 9.5223. 

 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 
(1978): 1977 Term, p. 54, sec. 6.512. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 
(Ct. App. 1989): 1989 Term, p. 9-23, sec. 9.5221. 

 State v. Pope, 107 Wis. 2d 726, 321 N.W.2d 359 
(Ct. App. 1982): 1981 Term, p. 93, sec. 6.5221. 

9.6343  Fixing amount of restitution 

9.63431  In general 

 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 
(Ct. App. 1989): 1989 Term, p. 9-23, sec. 9.5221. 

9.63432  May exceed amount 
charged in information or 
found by jury 

 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 
(Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822. 

 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 
(Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221. 

 State v. Huntington, 132 Wis. 2d 25, 389 N.W.2d 
74 (Ct. App. 1986): 1985 Term, p. 99, sec. 6.523. 

9.63433  Requirement of 
consideration of 
defendant's financial 
resources and future ability 
to pay 

 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 
(1990): 1989 Term, p. 9-25, sec. 9.523. 

 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 
(1978): 1977 Term, p. 54, sec. 6.512. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 
(Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221. 

 State v. Pope, 107 Wis. 2d 726, 321 N.W.2d 359 
(Ct. App. 1982): 1981 Term, p. 94, sec. 6.5222. 

 State v. Monosso, 103 Wis. 2d 368, 308 N.W.2d 
891 (Ct. App. 1981): 1981 Term, p. 94, sec. 6.5222. 

9.6344  For what restitution may and 
may not be ordered 

9.63441  In general 

 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 
N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638. 
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9.63442  Restitution as condition of 
probation may not be 
ordered for items not 
permitted under restitution 
statute (i.e., Wis. Stat. § 
973.29) 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶11-
18. 

9.63443  Outstanding restitution 
obligations from unrelated 
cases 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶34. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶13. 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶1-
19. 

 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 
506 (Ct. App. 1983): 1983 Term, p. 72, sec. 3.6914. 

9.63444  Is authority to impose 
restitution as condition of 
probation broader than 
authority to impose 
restitution when defendant 
sentenced? 

 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 
647 N.W.2d 286, 2001 Term WCA-344, at ¶16. 

9.63445  Amount spent by burglary 
victim on burglar alarm 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶31-32. 

 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 
N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638. 

 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 
(1990): 1989 Term, p. 9-25, sec. 9.523. 

9.63446  Loss caused by crime that 
has been dismissed but 
read in 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶43. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

 In Interest of R.W.S., 156 Wis. 2d 526, 457 N.W.2d 
498 (Ct. App. 1990): 1989 Term, p. 42-5, sec. 
42.4221. 

9.63447  Loss suffered by persons 
other than victims named 
in complaint 

 For cases dealing with this subject, see sec. 
9.63461. 

9.63448  Loss on counts on which 
defendant sentenced to 
prison 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 9-16, sec. 9.5224. 

9.63449  Loss caused by conduct 
that is not the basis of the 
offense of conviction 
(under federal law) 

 Hughey v. United States, 110 S. Ct. 1979 (1990): 
1989 Term, p. 9-24, sec. 9.5225. 

9.6345  For what restitution may and 
may not be ordered (cont'd) 

9.63451  Speculative, unrealized, 
and unproven future losses 

 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 
(Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633. 

9.63452  Victim's tuition to attend 
another school when crime 
has caused victim 
harassment and other 
problems at school she 
would normally attend 

 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635. 

9.63453  Necessary medical and 
related services 

 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635. 
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9.63454  Funds used by police to 
make purchase that 
resulted in controlled 
substances conviction 
("buy money") 

 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 
859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226. 

9.63455  In controlled substances 
prosecution, funds used by 
police agency for funds 
used to make purchase that 
resulted in conviction 

 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 
(Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821. 

9.6346  To whom may restitution be 
ordered 

9.63461  Persons other than victims 
named in complaint 

 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 
(Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221. 

9.6347  Revocation or extension of 
probation for failure to pay 
restitution 

9.63471  Revocation of probation 

 For cases dealing with this subject, see sec. 
41.4362. 

 For cases dealing with due process and equal 
protection limitations on revocation of an 
indigent's probation for failure to pay fine or make 
restitution, see secs. 22.7543 and 23.33. 

9.63472  Extension of probation 

 For cases dealing with this subject, see sec. 9.642. 

9.6348  Other matters 

9.63481  Restitution in delinquency 
proceeding 

 For cases dealing with this subject, see sec. 
42.2831. 

9.63482  Reimposition of 
unsatisfied restitution as 
condition of probation on 
subsequent offense 

 For cases dealing with this subject, see sec. 
9.63443. 

9.63483  Dischargeability of 
restitution obligation in 
bankruptcy 

 Pennsylvania Dep't of Public Welfare v. Davenport, 
110 S. Ct. 2126 (1990): 1989 Term, p. 9-24, sec. 
9.5226. 

 Kelly v. Robinson, 107 S. Ct. 353 (1986): 1986 
Term, p. 133, sec. 6.5231. 

 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 
(Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221. 

9.63484  Purposes of restitution 

 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 
127 (Ct. App. 1982): 1982 Term, p. 211, sec. 13.1611. 

9.63485  No right to jury trial on 
amount of restitution 

 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 
(1989): 1988 Term, p. 9-14, sec. 9.5222. 

9.63486  Sale of defendant's 
homestead to enforce 
restitution obligation 

 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 
(1989): 1988 Term, p. 9-14, sec. 9.5222. 

9.63487  In setting length of 
probation, court may 
consider time necessary for 
defendant to discharge 
restitution obligation 

 For cases dealing with this subject, see sec. 
9.6151. 

9.63488  Propriety, under federal 
Victim and Witness 
Protection Act, of making 
restitution award for loss 
caused by conduct that is 
not the basis of the offense 
of conviction 
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 Hughey v. United States, 110 S. Ct. 1979 (1990): 
1989 Term, p. 9-24, sec. 9.5225. 

9.63489  Challenge to validity of 
restitution condition after 
probation revoked 

 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 
859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226. 

9.6349  Other matters (cont'd) 

9.63491  Effect of failure to fix 
amount of restitution 

 Thieme v. State, 96 Wis. 2d 98, 291 N.W.2d 474 
(1980): 1979 Term, p. 82, sec. 6.511. 

 Thieme v. State, 89 Wis. 2d 287, 278 N.W.2d 274 
(Ct. App. 1979): 1978 Term, p. 68, sec. 6.512. 

9.63492  Effect of revocation of 
probation on restitution 
requirement 

 Thieme v. State, 96 Wis. 2d 98, 291 N.W.2d 474 
(1980): 1979 Term, p. 82, sec. 6.512. 

 Thieme v. State, 89 Wis. 2d 287, 278 N.W.2d 274 
(Ct. App. 1979): 1978 Term, p. 68, sec. 6.512. 

9.63493  Authority to impose 
restitution as condition of 
sentence 

 For cases dealing with this subject, see sec. 
9.49952. 

9.63494  Defendant's right to show 
good cause why he should 
not be required to pay 
restitution that has been 
ordered 

 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 
(1978): 1977 Term, p. 54, sec. 6.512. 

9.63495  When restitution 
improperly collected, trial 
court lacks competency 
within context of criminal 
prosecution and ancillary 
proceedings to order state 
to refund money 
improperly collected 

 For cases dealing with this subject, see sec. 
9.48984. 

9.63496  For crimes committed 
before September 1, 1998, 
restitution obligation 
ceases upon commitment 
to prison 

 For cases dealing with this subject, see sec. 
9.48985. 

9.63497  Authority to impose 
restitution as condition of 
probation is broader than 
authority to impose 
restitution when defendant 
sentenced 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-28, 
sec. 9.6351. 

9.635  Payment of fine 

9.6351  In general 

 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 
(1981): 1980 Term, p. 80, sec. 6.47. 

9.6352  Revocation of probation for 
failure to pay fine 

 For cases dealing with this subject, see sec. 
41.4361. 

 For cases dealing with the revocation of 
probation for failure to pay restitution, see sec. 
9.63471. 

 For cases dealing with due process and equal 
protection limitations on revocation of an 
indigent's probation for failure to pay fine or make 
restitution, see secs. 22.7543 and 23.33. 

9.6353  Payment of uncollected fines or 
forfeitures in unrelated cases 

 For cases dealing with this subject, see sec. 
9.6394. 

9.636  Conditions that impinge on, or 
restrict exercise of, constitutional 
rights 

9.6361  General principles 
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 For cases dealing with this subject, see sec. 
9.6221. 

9.6362  Freedom of association 

 For cases dealing with this subject, see sec. 
9.62221. 

9.6363  Freedom of speech or 
expression 

 For cases dealing with this subject, see sec. 
9.62222. 

9.6364  Freedom of religion 

 For cases dealing with this subject, see sec. 
9.62223. 

9.6365  Privilege against self-
incrimination 

 For cases dealing with this subject, see sec. 
9.62224. 

9.6366  Freedom of travel and 
movement 

 For cases dealing with this subject, see sec. 
9.62225. 

9.6367  Right to procreate 

 For cases dealing with this subject, see sec. 
9.62227. 

9.6368  Other rights 

9.63681  Right to bear arms 

 For cases dealing with this subject, see sec. 
9.62228. 

9.63682  Right to be free from 
unreasonable searches and 
seizures 

 For cases dealing with this subject, see sec. 
9.62229. 

9.63683  Right to engage in political 
activity or run for political 
office 

 For cases dealing with this subject, see sec. 
9.62231. 

9.637  Participation in sex offender 
treatment program 

9.6371  Constitutionality of requiring 
defendant to admit guilt of sex 
crime as condition for 
participation in the program 

9.63711  In general 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-
22. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶11-18. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

9.63712  When probationer has 
direct appeal pending 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-
22. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶11-18. 

9.63713  When defendant has 
entered Alford plea 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

9.63714  Need to afford use and 
derivative-use immunity to 
overcome self-
incrimination right 
implicated in requiring 
admission of guilt 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-
22. 

9.638  Other conditions 
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9.6381  Conditions automatically 
inherent in concept of 
probation 

 State ex rel. Rodriquez v. Department of Health & 
Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. 
App. 1986): 1986 Term, p. 213, sec. 11.16. 

9.6382  Charitable work in foreign 
country 

 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 
(Ct. App. 1981): 1980 Term, p. 82, sec. 6.522. 

9.6383  Payment to burglary victim for 
cost of burglar alarm installed 
as a result of defendant's 
commission of burglary 

 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 
(1990): 1989 Term, p. 9-25, sec. 9.523. 

9.6384  Requirement that defendant 
pay victim's tuition to attend 
another school when crime has 
caused victim harassment and 
other problems at school she 
would normally attend 

 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635. 

9.6385  Requirement that defendant 
deposit money to cover 
speculative, unrealized, and 
unproven future losses 

 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 
(Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633. 

9.6386  Provision that if defendant 
successfully completes 
probation, judgment will be 
amended to conviction of lesser 
offense 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶15-16. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421. 

9.6387  Requiring defendant, in 
controlled substances 
prosecution, to reimburse 
police agency for funds used to 
make purchase that resulted in 
conviction 

 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 
(Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821. 

9.6388  Submission to psychiatric 
evaluation and treatment 

9.63881  Use of statements made 
during psychiatric 
evaluation and treatment 
when sentencing 
defendant after revocation 
of probation 

 For cases dealing with this subject, see sec. 
9.49743. 

9.6389  Requirement that probationer 
register as sex offender 

9.63891  In general 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶1-37. 

9.63892  When probationer has not 
been sentenced for crime 
enumerated in sex-offender 
registration statute or its 
counterpart in sentencing 
code 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶1-37. 

9.63893  Cannot impose 
requirement of regisration 
as sex offender based on 
"read in" offense 

 For cases dealing with this subject, see sec. 
9.1934. 

9.639  Other conditions (cont'd) 

9.6391  Requiring defendant to account 
for whereabouts and activities 

9.63911  Constitutionality of this 
requirement 
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 For cases dealing with the limitations imposed 
by the fifth amendment's self-incrimination clause 
on the requirement imposed on probationers that 
they account for their activities and whereabouts, 
see sec. 24.472. 

9.6392  Prohibiting defendant from 
entering political subdivision 
where victim lives 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶10-21. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632. 

9.6393  Restrictions on association 

9.63931  In general 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶10-14. 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 

 For cases dealing with the constitutionality of 
conditions that impose restrictions on association, 
see sec. 9.62221. 

9.63932  Prohibition on initiation 
on telephonic contact with 
women 

 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 
(Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622. 

9.63933  Prohibition on engaging in 
sexual relationship without 
obtaining agent's 
permission 

 For cases dealing with this subject, see sec. 
9.6395. 

9.63934  Prohibition on defendant 
"going where children may 
congregate" 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 

9.63935  Prohibition on having 
contact with "gang 
members" 

 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 
656 N.W.2d 499, 2002 Term WCA-223, at ¶10. 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 

9.63936  Prohibition on association 
with "drug community" 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶10-14. 

9.6394  Payment of uncollected fines or 
forfeitures in unrelated cases 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶33-34. 

 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 
N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶13. 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶16. 

 State v. Oakley, 226 Wis. 2d 437, 594 N.W.2d 827 
(Ct. App. 1999): 1998 Term, p. 9-34, sec. 9.634. 

9.6395  Requirement that probationer 
obtain agent's permission prior 
to engaging in sexual 
relationship 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶19. 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 

9.6396  Requirement that probationer 
spend every night at approved 
residence 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 
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9.6397  Requirement that probationer 
convicted of nonsupport avoid 
having another child unless he 
shows he can support that child 
and his current children 

 State v. Oakley, 2001 WI 123, 248 Wis. 2d 654, 635 
N.W.2d 760, 2001 Term WSC-5, at ¶1-3. 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶8-21. 

9.6398  Condition imposed by parole 
agent that defendant notify 
neighbors on each side that he 
is convicted sex offender 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶1-86. 

 State ex rel. Kaminski v. Schwarz, 2000 WI App 
159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term 
WCA-23, at ¶7-12. 

9.64  Extension Of Probationary Period 

9.641  In general 

 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 
(1978): 1977 Term, p. 54, sec. 6.521. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶22. 

 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 
(Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422. 

9.642  For failure to pay restitution 

9.6421  In general 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶23, 37. 

 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 
N.W.2d 807, at ¶43. 

 State v. Jackson, 128 Wis. 2d 356, 382 N.W.2d 429 
(1986): 1985 Term, p. 99, sec. 6.531. 

 State v. Davis, 127 Wis. 2d 486, 381 N.W.2d 333 
(1986): 1985 Term, p. 100, sec. 6.531. 

 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 
(1978): 1977 Term, p. 54, sec. 6.5221. 

 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 
(Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422. 

 State v. Kuba, 150 Wis. 2d 618, 443 N.W.2d 17 (Ct. 
App. 1989): 1988 Term, p. 9-14, sec. 9.513. 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-17, sec. 9.5331. 

9.6422  Necessity of notification 
pursuant to sec. 973.09(3)(b) of 
the sentencing court at least 
ninety days before 
probationer's term expires as a 
precondition for extending 
probationary period for failure 
to pay restitution 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 
(Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422. 

9.6423  Probationary period should not 
be extended simply for 
purposes of obtaining 
restitution where defendant 
has made good faith effort to 
pay restitution and state is 
using criminal justice system as 
a debt collector 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶23, 37. 

 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 
(Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422. 

9.643  Length of extension 

9.6431  Maximum length of extension 

9.64311  In general 

 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 
769 N.W.2d 125, at ¶1-17. 
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9.64312  Not limited to permissible 
length of original term of 
probation provided for in 
Wis. Stat. § 973.09(2) (i.e., 
maximum term of 
confinement in prison for 
crime or three years, 
whichever is greater) 

 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 
769 N.W.2d 125, at ¶1-17. 

9.64313  Effect of imposition of 
extension of probationary 
period in excess of 
maximum term permitted 

 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 
769 N.W.2d 125, at ¶6. 

9.644  Waiver of right to contest extension 

 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 
(1978): 1977 Term, p. 55, sec. 6.523. 

9.645  Effect of defective extension 

9.6451  Effect of untimely extension 

 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 
(Ct. App. 1978): 1978 Term, p. 69, sec. 6.521. 

9.6452  Effect of invalid extension 

9.64521  In general 

 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 
(1978): 1977 Term, p. 55, sec. 6.523. 

9.64522  When extension is invalid 
because it is in excess of 
that permitted by law 

 For cases dealing with this subject, see sec. 
9.64313. 

9.646  Hearing on extension 

9.6461  Defendant's right to due 
process at extension hearing 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-31, sec. 9.641. 

9.6462  No right to counsel at hearing 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311. 

9.6463  Extension hearings are not 
criminal proceedings or 
"critical stage" of criminal 
proceeding 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261. 

9.647  Need for "good cause" for extension 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-17, sec. 9.5331. 

9.648  Grounds for extension 

9.6481  Failure to pay restitution 

 For cases dealing with this subject, see sec. 9.642. 

9.649  Other matters 

9.6491  Collateral attack on order 
extending probationary period 

 For cases dealing with this subject, see sec. 
12.758. 

9.6492  When judge who ordered 
extension is found by appellate 
court  not to have been 
impartial, remedy is to remand 
case to trial court for new 
extension hearing 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶27-30. 

9.65  Revocation Of Probation 

 For cases dealing with this subject, see secs. 41.3 
and 41.5. 

9.66  Discharge From Probation 

9.661  In general 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

 State ex rel. Rodriquez v. Department of Health & 
Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. 
App. 1986): 1986 Term, p. 212, sec. 11.15. 
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9.662  Effect of probation officer's 
mistaken belief, communicated to 
defendant, that defendant was 
released from probation 

 State ex rel. Rodriquez v. Department of Health & 
Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. 
App. 1986): 1986 Term, p. 212, sec. 11.15. 

9.663  After discharge from probation, 
unfulfilled conditions of probation 
cannot be executed 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

9.67  Sentencing Upon Revocation Of 
Probation 

 For cases dealing with this subject, see sec. 
9.4974. 

9.68  Termination Of Probation At 
Defendant's Request 

9.681  Defendant's right to request 
termination of probation 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶22. 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

9.682  No time limit on making request; 
request may be made at any time 
during probationary period 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶22, 30. 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

9.683  Determining whether defendant 
requested termination of probation 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶21-28. 

9.684  Procedural safeguards and 
requirements applicable when 
defendant requests termination 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶29-32. 

9.69  Other Matters 

9.691  What probation is and is not 

9.6911  Probation is not a sentence 

 For cases dealing with this subject, see sec. 
9.49212. 

9.6912  Probation is privilege extended 
by grace of state, not right 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶20. 

 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 
(1990): 1989 Term, p. 9-23, sec. 9.514. 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 

9.6913  Probation is area of shared 
power between judicial and 
legislative branches 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

9.6914  Is probation punishment? 

9.69141  No 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): at pages 211, 212 of decision. 

9.69142  Yes 

 State v. Dean, 111 Wis. 2d 361, 330 N.W.2d 630 
(Ct. App. 1983): at page 364 of decision. 

9.692  Status of probationer in general 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 

9.693  Defendant's right to refuse 
probation 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 9-16, sec. 9.551. 
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 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 
(Ct. App. 1981): 1980 Term, p. 81, sec. 6.512. 

 For cases dealing with a defendant's right to 
obtain termination of probation, see sec. 9.681. 

9.694  Modifying probation to 
incarceration when condition that 
defendant be institutionalized 
becomes unachievable 

 State v. Sepulveda, 120 Wis. 2d 231, 353 N.W.2d 
790 (1984): 1983 Term, p. 150, sec. 6.57. 

 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 
96 (1984): 1983 Term, p. 151, sec. 6.57. 

9.695  Imposing sentence or longer period 
of probation when original 
probation or condition of probation 
found invalid 

 For cases dealing with double jeopardy 
limitations on imposing sentence or longer period 
of probation when original probation or condition 
of probation found invalid, see sec. 29.67. 

9.696  Extent of protection afforded 
probationers under fourth 
amendment 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

 For cases dealing with this subject, see sec. 1.764. 

9.697  Validity of agreement that if 
defendant successfully completes 
probation, judgment will be 
amended to conviction of lesser 
offense 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶9. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶9. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶8-9. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421. 

9.698  Appellate review of imposition of 
probation and its conditions 

9.6981  Review of constitutionality of 
condition of probation 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶8. 

9.699  Other matters 

9.6991  Purpose of probation 

 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 
(1992): 1991 Term, p. 1-16, sec. 1.7612. 

9.6992  Probation and/or its conditions 
are null and void if trial court 
was without authority to 
sentence defendant 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

9.6993  Credit On Sentence For Time 
Spent On Probation 

 For cases dealing with this subject, see sec. 9.327. 

9.6994  Commencement of supervised 
release when supervised 
release is consecutive to 
sentence of imprisonment, but 
convictions upon which 
sentence to imprisonment 
imposed are declared invalid 
and defendant has therefore 
served too much prison time 

 United States v. Johnson, 120 S. Ct. 1114 (2000): 
1999 Term, p. 9-38, sec. 9.692. 

9.6995  Where written condition of 
probation is in conflict with 
oral clarification of condition, 
oral pronouncement controls 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 
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9.6996  When probation condition is 
ripe for attack on it: defendant 
not required to show that he 
has been harmed by restriction 
in order to render attack ripe 
because probationer is entitled 
to know in advance the reach of 
a condition so that he or she 
may regulate his or her conduct 
accordingly 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 

9.6997  When defendant contends 
condition of probation violates 
his self-incrimination rights 
because he is appealing his 
conviction, must he move trial 
court to amend conditions of 
probation and, if motion is 
denied, appeal from its denial 
to preserve contention?; can he 
await revocation of probation 
for violation of condition and 
then seek review of its 
constitutionality in certiorari 
proceeding?; does waiting until 
certiorari review of revocation 
based on violation of condition 
results in waiver of challenge 
to constitutionality of 
condition? 

 For cases dealing with this subject, see sec. 
9.6267. 

9.7  Sex Crimes Commitments 

9.71  Commitment For Examination 

 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 
(1981): 1980 Term, p. 82, sec. 6.61. 

9.72  Hearing On Whether Commitment 
Should Be Ordered 

9.721  In general 

 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 
(1981): 1980 Term, p. 82, sec. 6.61. 

9.722  No need for hearing when 
department does not recommend 
treatment 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 82, sec. 6.61. 

9.723  Final determination on 
commitment is for court to make 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 55, sec. 6.61. 

9.73  Conditions Of Commitment 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 94, sec. 6.61. 

9.74  Periodic Reexamination 

9.741  By department 

9.7411  When required 

 State v. Hanson, 100 Wis. 2d 549, 302 N.W.2d 452 
(1981): 1980 Term, p. 83, sec. 6.6221. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 83, sec. 6.6221. 

9.7412  Requirements of due process 

 State ex rel. Terry v. Percy, 95 Wis. 2d 476, 290 
N.W.2d 713 (1980): 1979 Term, p. 82, sec. 6.621. 

 State ex rel. Terry v. Schubert, 84 Wis. 2d 693, 267 
N.W.2d 380 (1978): 1977 Term, p. 55, sec. 6.62. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 82, sec. 6.6212. 

9.7413  Procedures in general 

 State v. Hanson, 100 Wis. 2d 549, 302 N.W.2d 452 
(1981): 1980 Term, p. 82, sec. 6.6213. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 115, sec. 
6.6411. 

9.7414  Judicial review 

 State ex rel. Terry v. Percy, 95 Wis. 2d 476, 290 
N.W.2d 713 (1980): 1979 Term, p. 82, sec. 6.622. 

9.742  By court 

9.7421  When required 
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 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 
(1981): 1980 Term, p. 83, sec. 6.6221. 

 State v. Hanson, 100 Wis. 2d 549, 302 N.W.2d 452 
(1981): 1980 Term, p. 83, sec. 6.6221. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 83, sec. 6.6221. 

9.7422  Procedures 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 115, sec. 
6.6421. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 83, sec. 6.6222. 

9.7423  Right to confrontation and 
cross-examination 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 115, sec. 
6.6422. 

9.7424  Admission of evidence 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 
6.6423. 

9.7425  Burden and standard of proof 

 State v. Hanson, 100 Wis. 2d 549, 302 N.W.2d 452 
(1981): 1980 Term, p. 83, secs. 6.6223 and 6.6224. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 
6.6424. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 83, sec. 6.6223, 
6.6224. 

9.7426  Closing argument 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 
6.6425. 

9.7427  Instructions 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 
6.6426. 

9.7428  Sufficiency of the evidence 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 117, sec. 
6.6427. 

9.7429  Appealability of order of 
discharge 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 84, sec. 6.6225. 

9.75  Extension Of Commitment 

9.751  Standard for extension 

 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 
(1980): 1980 Term, p. 84, sec. 6.631. 

 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 
258 (1978): 1977 Term, p. 55, sec. 6.631. 

 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 
(Ct. App. 1979): 1979 Term, p. 83, sec. 6.631. 

9.752  Timeliness of application for 
review of extension 

 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 
(1980): 1980 Term, p. 84, sec. 6.632. 

9.753  Hearing on extension 

9.7531  Necessity 

 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 
(1981): 1980 Term, p. 85, sec. 6.6331. 

9.7532  Right to due process 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 82, sec. 6.6212. 

 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 
(Ct. App. 1979): 1979 Term, p. 83, sec. 6.6321. 

9.7533  Evidence 

 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 
(1980): 1980 Term, p. 85, sec. 6.6332. 

 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 
258 (1978): 1977 Term, p. 56, sec. 6.6321. 

 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 
(Ct. App. 1979): 1979 Term, p. 83, sec. 6.6322. 
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9.7534  Instructions 

 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 
258 (1978): 1977 Term, p. 56, sec. 6.6322. 

 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 
(Ct. App. 1979): 1979 Term, p. 83, sec. 6.6323. 

9.7535  Verdict 

 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 
(1980): 1980 Term, p. 85, sec. 6.6333. 

9.76  Appellate Review Of Commitment 

9.761  Effect of discharge on appellate 
review of commitment 

 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 
(1980): 1980 Term, p. 115, sec. 10.51. 

9.77  Other Matters 

9.771  Sentence for escape from 
commitment may be consecutive 

 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 
(1981): 1980 Term, p. 79, sec. 6.411. 

 State v. Kruse, 98 Wis. 2d 34, 295 N.W.2d 21 (Ct. 
App. 1980): 1980 Term, p. 79, sec. 6.411. 

9.772  Power of court to vacate 
commitment and sentence offender 

 State v. Flakes, 101 Wis. 2d 88, 303 N.W.2d 638 
(1981): 1980 Term, p. 85, sec. 6.642. 

 State v. Higginbotham, 101 Wis. 2d 87, 303 
N.W.2d 637 (1981): 1980 Term, p. 85, sec. 6.642. 

 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 
(1981): 1980 Term, p. 85, sec. 6.642. 

9.773  Commitment under sex crimes law 
is not a sentence 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 
31.6254. 

9.774  Provision for commitment of 
sexually violent person applies to 
persons committed under sex 
crimes law 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

9.78  Related Matters 

9.781  Sexually violent person (chap. 980) 
commitment 

 For cases dealing with this subject, see sec. 10.7. 

9.8  Sentence Modification; Resentencing; 
Increasing Sentence On Resentencing 

9.81  General Principles Relating To 
Sentence Modification And 
Resentencing 

9.811  In general 

 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 
(1981): 1980 Term, p. 80, sec. 6.441. 

 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 
614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

 For cases dealing generally with the 
modification of a sentence through the vehicle of a 
post-conviction motion to modify sentence, see sec. 
10.3. 

 For cases dealing with the modification of a 
sentence by the appellate court, see sec. 9.9. 

9.812  Difference between resentencing 
and sentence modification 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶1. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶4, 7-11. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶5. 

9.813  Propriety of converting motion for 
sentence modification to motion for 
resentencing 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶1-17. 
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9.814  Trial court's inherent power to 
modify sentence 

 For cases dealing with this subject, see sec. 10.31. 

9.815  General principles relating to 
modifying sentence 

 For cases dealing with this subject, see sec. 10.33. 

9.816  When resentencing is required for 
any reason, initial sentence is 
nullity 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶6. 

9.82  Based On "New Factor" 

 For cases dealing with this subject, see sec. 10.34. 

9.83  Based On Error In Original Sentence 

9.831  Correcting mistake in 
pronouncement of sentence 

9.8311  In general 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶12. 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶1-41. 

 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 
614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622. 

9.832  Correcting erroneous or illegal 
sentence 

9.8321  In general 

 Hicks v. Oklahoma, 100 S. Ct. 2227 (1980): 1979 
Term, p. 81, sec. 6.44. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶10. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶12. 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶1-41. 

 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 
(1987): 1986 Term, p. 127, sec. 6.491. 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 
(1984): 1983 Term, p. 153, sec. 6.84. 

 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 
(1982): 1981 Term, p. 169, sec. 12.7221. 

 State v. Givens, 102 Wis. 2d 476, 307 N.W.2d 178 
(1981): 1980 Term, p. 81, sec. 6.513. 

 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 
170 (1981): 1980 Term, p. 81, sec. 6.513. 

 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 
668 (1981): 1980 Term, p. 141, sec. 12.7232. 

 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 
(1981): 1980 Term, p. 39, sec. 3.631. 

 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 
(1981): 1980 Term, p. 80, sec. 6.442. 

 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 
(1979): 1978 Term, p. 72, sec. 7.323. 

 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 
841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 
(Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.21. 

 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 
(Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 179, sec. 12.7634. 

 State v. North, 91 Wis. 2d 507, 283 N.W.2d 457 
(Ct. App. 1979): 1979 Term, p. 81, sec. 6.44. 

 For cases dealing with correcting an erroneous 
sentence on appeal, see sec. 9.941. 
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9.8322  When modifying sentence to 
correct error in original 
sentence, the court must base 
the sentence on the 
circumstances as they existed 
when the original sentence was 
imposed (former rule) 

 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 
(Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912. 

 For cases dealing with this subject, see sec. 9.861. 

9.8323  When resentencing a 
defendant, whether 
resentencing necessitated by 
setting aside or reversal of 
original conviction and 
subsequent reconviction or by 
setting aside or reversal of 
original sentence, trial court 
should consider all relevant 
information about defendant, 
including information about 
events and circumstances either 
that the sentencing court was 
unaware of at the initial 
sentencing or that occurred 
after the initial sentencing 

 For cases dealing with this subject, see sec. 9.862. 

9.8324  When portion of sentence is 
invalid (e.g., enhanced penalty 
based on repeater status that 
was not proven), valid portion 
of sentence (e.g., its concurrent 
nature) may be modified to 
effectuate premise and goal of 
sentence as originally imposed 

 For cases dealing with this subject, see sec. 
9.4959. 

9.84  Clarifying Ambiguous Sentence 

 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 
(1979): 1978 Term, p. 72, sec. 7.323. 

9.85  Resentencing When Related Sentence 
Set Aside (e.g., Because Count On 
Which It Was Imposed Was Found 
Multiplicitous) 

9.851  Permissibility of resentencing 

9.8511  In general 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442. 

 For cases dealing with the permissibility of 
modifying a sentence to increase it when a related 
conviction or sentence has been set aside or found 
invalid, see secs. 9.4956 and 9.4957. 

9.8512  When sentence is increased 

 For cases dealing with this subject, see secs. 
9.885, 9.886, and 9.887. 

9.852  Necessity of resentencing; need for 
appellate court that set aside 
related sentence to remand case to 
trial court for resentencing on 
remaining count(s) 

9.8521  In general 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶19-27. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶11-12. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442. 

9.8522  When setting aside of sentence 
has disturbed overall sentence 
structure or frustrates intent of 
original dispositional scheme 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶19-27. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶11-12. 

9.8523  When setting aside of sentence 
has had no affect on overall 
sentence structure 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶19-27. 
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 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶11-12. 

9.86  What Trial Court May And May Not 
Consider When Resentencing 

9.861  When resentencing a defendant, 
the trial court must base the 
sentence upon the circumstances as 
they existed when the original 
sentence was imposed (former rule) 

 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 
(1997): 1996 Term, p. 9-44, sec. 9.4956. 

 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 
(Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912. 

9.862  When resentencing a defendant, 
whether resentencing necessitated 
by setting aside or reversal of 
original conviction and subsequent 
reconviction or by setting aside or 
reversal of original sentence, trial 
court should consider all relevant 
information about defendant, 
including information about events 
and circumstances either that the 
sentencing court was unaware of at 
the initial sentencing or that 
occurred after the initial sentencing 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 
(1997): 1996 Term, p. 9-44, sec. 9.4956. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶15. 

 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961. 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

9.863  When resentencing, court not 
required to defer to original 
sentencing objectives 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶6. 

9.87  Modifying Sentence To Bring It Into 
Conformity With Sentencing Court's 
Intent In Initial Imposition Of 
Sentence 

9.871  In general 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶16. 

9.872  When portion of sentence is invalid 
(e.g., enhanced penalty based on 
repeater status that was not proven, 
penalty enhancer used to increase 
extended supervision portion of 
bifurcated sentence, etc.), valid 
portion of sentence (e.g., its 
concurrent nature, confinement 
portion of sentence, etc.) may be 
modified to effectuate premise and 
goal of sentence as originally 
imposed 

 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 
841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951. 

9.873  When related sentence is invalid 
(e.g., because it was imposed on 
count that was multiplicitous) and 
is, therefore, vacated, valid 
sentence may be modified because 
valid sentence may have taken into 
account invalid sentence; sentence 
may be modified to implement 
original dispositional scheme 

 For cases dealing with this subject, see sec. 
9.8872. 

9.874  When related sentence is invalid 
(e.g., because it was imposed on 
count that was multiplicitous) and 
is, therefore, vacated, valid 
sentence may be modified because 
valid sentence may have taken into 
account invalid sentence; sentence 
may be modified to implement 
original dispositional scheme 

 For cases dealing with this subject, see sec. 
9.9415. 

9.88  Increasing Sentence Upon 
Resentencing 
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9.881  Imposing greater sentence after 
indication of tentative lesser 
sentence 

 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 
(1978): 1978 Term, p. 68, sec. 6.42. 

9.882  When alleged "increased" sentence 
has been imposed simply to clarify 
ambiguity in sentence as originally 
imposed, there has been no 
increase in sentence 

 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 
(1979): 1978 Term, p. 72, sec. 7.323. 

9.883  When increase in sentence is made 
in order to render legal, sentence 
that was illegal when imposed 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶1-18. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

 For cases dealing with double jeopardy 
limitations on the right to increase a sentence to 
make it legal when it was illegal as originally 
imposed, see sec. 29.694. 

9.884  Upon reconviction after setting 
aside or reversal of original 
conviction 

 Alabama v. Smith, 109 S. Ct. 2201 (1989): 1988 
Term, p. 9-11, sec. 9.4711. 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶28-59. 

 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 
(1997): 1996 Term, p. 9-44, sec. 9.4956. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶13-20. 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶8-15. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37. 

 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 
(Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711. 

 For cases dealing with the due process 
limitations on increasing a sentence upon 
reconviction after setting aside or reversal of 
original conviction, see sec. 22.631. 

 For cases dealing with equal protection 
limitations on increasing a sentence upon 
reconviction after setting aside or reversal of 
original conviction, see sec. 23.626. 

 For cases dealing with double jeopardy 
limitations on increasing a sentence upon 
reconviction after setting aside or reversal of 
original conviction, see sec. 29.63. 

 For cases dealing with the constitutional 
requirement that, when a defendant is reconvicted 
after his original conviction has been set aside or 
reversed, he receive credit for time already served 
on original conviction, see secs. 22.621 and 29.778. 

9.885  After setting aside or reversal of 
original sentence or disposition, or 
a related sentence or disposition, or 
portion thereof 

9.8851  In general 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶32-80. 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶28-59. 

 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 
(1997): 1996 Term, p. 9-44, sec. 9.4956. 

 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 
96 (1984): 1983 Term, p. 151, sec. 6.57. 

 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 
(1984): 1983 Term, p. 153, sec. 6.84. 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶1-8. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49. 
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 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶22-
35. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37. 

 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 
647 N.W.2d 405, 2001 Term WCA-432, at ¶1-18. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 
(Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113. 

 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 
(Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.21. 

 For cases dealing generally with correcting an 
erroneous sentence, see sec. 9.444. 

 For cases dealing with due process limitations 
on increasing a sentence after the original sentence 
or disposition is set aside or reversed, see sec. 
22.632. 

 For cases dealing with double jeopardy 
limitations on increasing a sentence after the 
original sentence or disposition, or a related 
sentence or disposition is set aside or reversed, see 
sec. 29.64. 

9.8852  When original sentence set 
aside because it was induced 
by defendant's fraudulent 
representation 

 For cases dealing with this subject, see sec. 
10.354. 

9.8853  Requirement that increased 
sentence be justified by new 
factors:  new factors include all 
relevant sentencing factors; 
they are not limited to 
defendant's conduct 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶57-80. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶22-
29. 

9.8854  Requirement that increased 
sentence be justified by new 
factors:  determining whether 
factor is new in particular 
situations 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶57-80. 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶28-59. 

 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶30-
35. 

9.886  After setting aside or reversal of 
related conviction 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶28-59. 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶39. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714. 

 For cases dealing with due process limitations 
on increasing a sentence after a related sentence 
has been set aside or reversed, see sec. 22.633. 

 For cases dealing with double jeopardy 
limitations on increasing a sentence after a related 
sentence has been set aside or reversed, see sec. 
29.65. 

9.887  After related or companion 
sentence found invalid 
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9.8871  In general 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶28-59. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶14. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.21. 

9.8872  When related sentence is 
invalid (e.g., because it was 
imposed on count that was 
multiplicitous) and is, 
therefore, vacated, valid 
sentence may be modified 
because valid sentence may 
have taken into account invalid 
sentence; sentence may be 
modified to implement original 
dispositional scheme 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶44-48. 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶38. 

9.888  Restrictions imposed by 
constitution on increasing sentence 
upon resentencing 

9.8881  Restrictions imposed by due 
process 

 For cases dealing with this subject, see sec. 22.63. 

9.8882  Restrictions imposed by double 
jeopardy 

 For cases dealing with this subject, see secs. 
29.63 and 29.64. 

9.89  Other Matters 

9.891  Post-conviction motion to modify 
sentence 

 For cases dealing with this subject, see sec. 10.3. 

9.892  Modification by appellate court 

 For cases dealing with this subject, see sec. 9.9. 

9.893  Use of sec. 974.06 motion to obtain 
review or modification of sentence 

 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 
(1978): 1978 Term, p. 70, sec. 7.21. 

9.894  Amending judgment of conviction 
to lesser offense when defendant 
successfully completes probation 

9.8941  In general 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶9. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶9. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶8-9, 19-21. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶15-16. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421. 

9.8942  Amendment not permitted 
even if motion to reopen and 
amend is filed before 
defendant completes 
probationary term 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶19-21. 

9.895  Double jeopardy limitations on 
modifying sentence 

 For cases dealing with this subject, see sec. 29.6. 

9.896  Only court, not executive branch, 
has power to reduce sentence by 
amending judgment 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶110. 

9.897  Determining whether defendant 
agreed to resentencing 
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 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶15-17. 

9.9  Review Of Disposition On Appeal 

9.91  General Principles Governing Review 

9.911  General principles governing 
review of trial court's exercise of 
sentencing discretion 

9.9111  In general 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶13. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶32. 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶19. 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶17-19, 30, 45. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶1-77. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶12. 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 
(1996): 1995 Term, p. 9-24, sec. 9.6336. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 9-6, sec. 9.213. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 9-7, sec. 9.231. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 122, sec. 6.21. 

 In Matter of Judicial Administration: Felony 
Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 
793 (1984): 1984 Term, p. 130, sec. 6.81. 

 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 
(1984): 1983 Term, p. 152, sec. 6.81. 

 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 
(1984): 1983 Term, p. 152, sec. 6.81. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 152, sec. 6.81. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 117, sec. 6.81. 

 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 
(1980): 1979 Term, p. 83, sec. 6.91. 

 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 
(1979): 1978 Term, p. 69, sec. 6.91. 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 69, sec. 6.91. 

 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 
(1978): 1977 Term, p. 57, sec. 6.91. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶39. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶29, 34. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶23. 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶7. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶5. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶8. 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶12-13. 
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 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶9. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶7-10. 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶7. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶20. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶20, 22. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶9. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶46. 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶14. 

 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 
707 N.W.2d 876, at ¶7. 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶15. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶20. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶5. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶12. 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶12. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶7. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶36. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶52. 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶7-8. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶22-26. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶18-21. 

 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶15-20. 

 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 
653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶31. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶26-
27. 

 State v. Fenz, 2002 WI App 244, 258 Wis. 2d 281, 
653 N.W.2d 280, 2002 Term WCA-99, at ¶6-7. 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶13. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶9. 

 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 
690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶7. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶64. 

 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 
632 N.W.2d 872, 2001 Term WCA-34, at ¶13-14. 

 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 
619 N.W.2d 289, 2000 Term WCA-99, at ¶6-12. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271. 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 
843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941. 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 
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 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 9-2, sec. 9.211. 

 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211. 

 State v. Whiteside, 205 Wis. 2d 685, 556 N.W.2d 
443 (Ct. App. 1996): 1996 Term, p. 12-3, sec. 
12.6822. 

 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 
(Ct. App. 1996): 1996 Term, p. 9-12, sec. 9.2513. 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 9-9, sec. 9.242. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911. 

 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 
(Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822. 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 10-3, sec. 10.3322. 

 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 
(Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.411. 

 State v. Bobbitt, 178 Wis. 2d 11, 503 N.W.2d 11 
(Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2421. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 9-4, sec. 9.211. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 9-17, sec. 9.4813. 

 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635. 

 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 
729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91. 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.81. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-30, sec. 9.81. 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 9-28, sec. 9.81. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 9-28, sec. 9.81. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 9-28, sec. 9.81. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 
(Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 9-27, sec. 9.81. 
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 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 9-17, sec. 9.81. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.211. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.26. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 124, sec. 6.26. 

 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 
(Ct. App. 1987): 1986 Term, p. 184, sec. 8.972. 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 122, sec. 6.21. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 123, sec. 6.21. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 102, sec. 6.81. 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 130, sec. 
6.81. 

 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 
(Ct. App. 1984): 1984 Term, p. 129, sec. 6.81. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 152, sec. 
6.81. 

 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 
(Ct. App. 1984): 1983 Term, p. 152, sec. 6.81. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 152, sec. 6.81. 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 153, sec. 6.81. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 153, sec. 6.81. 

 State v. Harris, 114 Wis. 2d 570, 339 N.W.2d 140 
(Ct. App. 1983): 1983 Term, p. 153, sec. 6.81. 

 State v. Ledford, 114 Wis. 2d 562, 339 N.W.2d 361 
(Ct. App. 1983): 1983 Term, p. 140, sec. 6.411. 

 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. 
App. 1983): 1982 Term, p. 117, sec. 6.81. 

 State v. Pope, 107 Wis. 2d 726, 321 N.W.2d 359 
(Ct. App. 1982): 1981 Term, p. 95, sec. 6.91. 

 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 
(Ct. App. 1981): 1981 Term, p. 95, sec. 6.91. 

 State v. Martin, 100 Wis. 2d 326, 302 N.W.2d 58 
(Ct. App. 1981): 1980 Term, p. 86, sec. 6.91. 

 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 
(Ct. App. 1981): 1980 Term, p. 86, sec. 6.91. 

 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. 
App. 1979): 1979 Term, p. 83, sec. 6.91. 

 State v. Van Laarhoven, 90 Wis. 2d 67, 279 N.W.2d 
488 (Ct. App. 1979): 1978 Term, p. 69, sec. 6.91. 

 For cases dealing with the principles governing 
a trial court's exercise of its sentencing discretion, 
see sec. 9.2. 

9.9112  When same judge presides at 
sentencing after revocation and 
original sentencing, appellate 
court will consider original 
sentencing reasons to be 
implicitly adopted; later 
sentencing will be treated as 
continuation of first 

 For cases dealing with this subject, see sec. 
9.2192. 

9.9113  Does advent of truth-in-
sentencing law require 
heightened appellate scrutiny 
over trial court sentencing 
decisions? 

9.91131  Court of appeals' answer: 
no 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶26. 

http://www.wicourts.gov/html/ca/02/02-1431.htm�
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9.91132  Supreme court's answer in 
Gallion:  truth-in-
sentencing does not change 
appellate standard of 
review of trial court's 
exercise of sentencing 
discretion, but appellate 
courts are required to more 
closely scrutinize record to 
ensure that discretion was 
exercised and that basis of 
that exercise of discretion 
is set forth 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶1-51. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶10. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶20. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶20. 

9.91133  Gallion revitalizes 
sentencing jurisprudence, 
but does not make any 
momentous changes in it 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶19. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶16. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶4. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶9. 

9.91134  Gallion applies only to 
"future cases" 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶26. 

 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 
N.W.2d 466, at ¶17. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶45. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶16. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶4. 

9.91135  Under Gallion, appellate 
court is not permitted to 
engage in "implied 
reasoning" by sentencing 
court when it reviews 
sentence 

 For cases dealing with this subject, see sec. 
9.2243. 

9.9114  Trial court erroneously 
exercises sentencing discretion 
if exercise of discretion is based 
on error of law 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶12. 

9.9115  General principles governing 
review of trial court's exercise 
of sentencing discretion in 
determining period of time for 
which defendant will be 
returned to prison after 
revocation of extended 
supervision 

 For cases dealing with this subject, see sec. 
41.742. 

9.9116  Appellate court's duty to search 
record to determine whether 
sentence can be sustained as 
proper discretionary act when 
trial court has failed to properly 
exercise discretion 

9.91161  In general 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶44. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶29. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶8. 
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9.91162  Appellate court's duty to 
search record to determine 
whether sentence can be 
sustained as proper 
discretionary act when trial 
court has failed to 
adequately set forth 
reasons for sentence 
imposed 

 For cases dealing with this subject, see sec. 9.224. 

9.9117  General principles governing 
review of federal district court's 
exercise of sentencing 
discretion 

9.91171  Federal court of appeals 
may apply presumption 
that sentence within 
guidelines is reasonable 

 For cases dealing with this subject, see sec. 
9.1795. 

9.91172  Federal court of appeals 
may not apply 
presumption that sentence 
outside of guidelines is 
unreasonable 

 For cases dealing with this subject, see sec. 
9.1796. 

9.912  General principles governing 
review of question whether court 
had statutory authority to impose 
sentence it did 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶6. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶24. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

9.913  General principles governing 
review of whether trial court was 
required to impose particular 
sentence or other disposition but 
failed to do so 

 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 
638 N.W.2d 903, 2001 Term WCA-184, at ¶4. 

9.92  Requirement Of Motion In Trial Court 
Challenging Sentence As Prerequisite 
To Appellate Review 

9.921  In general 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶14. 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶1-38. 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 84, sec. 6.92. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶44. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶42. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶4. 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶3-4. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.92. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421. 

 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 9-28, sec. 9.83. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 9-29, sec. 9.83. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 10-5, sec. 10.341. 

 State v. Meyer, 150 Wis. 2d 603, 442 N.W.2d 483 
(Ct. App. 1989): 1988 Term, p. 9-17, sec. 9.83. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 153, sec. 6.82. 

 State v. Hegwood, 109 Wis. 2d 392, 326 N.W.2d 
119 (Ct. App. 1982): 1982 Term, p. 118, sec. 6.82. 

 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 
(Ct. App. 1981): 1981 Term, p. 95, sec. 6.92. 
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9.922  When claim made that portion of 
sentence is void as a matter of law, 
motion challenging sentence need 
not be filed in trial court 

 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 
(Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.832. 

9.923  No need for motion when defect 
raised at time of sentencing 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421. 

9.924  Applicability of requirement to 
challenge to aspect of condition of 
probation 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶3-7. 

9.925  When compelling circumstances 
excusing compliance with 
requirement exist 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶33. 

9.926  Requirement applies to appeals 
brought not only under Wis. Stat. § 
973.19, but also to those brought 
under Wis. Stat. § 809.30 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶26-30, 37. 

9.927  Requirement applies when 
defendant seeks modification of 
sentence imposed at resentencing, 
even though sentence is identical to 
that previously imposed 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶1-38. 

9.93  Waiver of errors relating to sentencing; 
defendant's and state's forfeiture of 
right to complain about sentence or 
about errors relating to sentencing 

9.931  By failure to object when trial court 
commits error 

9.9311  In general 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43. 

9.9312  Failure to object when trial 
court commits error does not 
forfeit right to complain about 
error if defendant files 
postconviction motion raising 
alleged error 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶14. 

9.932  By failing to file motion in trial 
court challenging sentence 

 For cases dealing with this subject, see sec. 9.92. 

9.933  Defendant waives objection to 
reliance on incorrect information in 
sentencing by not pointing out 
incorrect information at time of 
sentencing 

 For cases dealing with this subject, see sec. 9.128. 

9.934  Waiver of objection to reliance on 
improper factor in sentencing by 
not objecting when trial court's 
considers improper factor 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶41. 

9.935  Waiver of claim that trial judge 
should have recused himself from 
sentencing because bases for 
recusal were not presented to trial 
court 

 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 
(Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512. 

9.936  Defendant who has agreed to 
sentence recommended by 
presentence report, which is then 
imposed by trial court, is judicially 
estopped from later challenging 
sentence as excessive 

 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 
843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941. 

9.937  When sentence is in excess of that 
authorized by law, failure to object 
to it does not constitute waiver 
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 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶19-22. 

 For cases dealing with the statute that cures 
errors in sentences in excess of that authorized by 
law (Wis. Stat. § 973.13), see sec. 9.49993. 

9.938  State waives objection to error in 
sentencing benefiting defendant by 
failing to cross-appeal when 
defendant takes appeal attacking 
sentence 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

9.94  Appellate Remedies For Errors In 
Sentencing 

9.941  Correction of erroneous sentence 
by appellate court 

9.9411  In general 

 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 
(1984): 1983 Term, p. 153, sec. 6.84. 

 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 
668 (1981): 1980 Term, p. 141, sec. 12.7232. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 36-4, sec. 36.1921. 

 For cases dealing with the trial court's correction 
of an erroneous sentence, see sec. 9.443. 

9.9412  Increasing sentence to conform 
it to judge's intent as part of 
correction of sentence 

 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 
(1984): 1983 Term, p. 153, sec. 6.84. 

 For cases dealing generally with increasing a 
sentence on appeal, see sec. 9.953. 

 For cases dealing generally with increasing a 
sentence, see sec. 9.495. 

9.9413  Automatic correction of 
sentence by statute curing 
errors in sentencing 

 For cases dealing with this subject, see sec. 
9.49993. 

9.9414  Appellate court may not correct 
erroneous sentence to 
appealing defendant's 
detriment absent cross-appeal 
attacking erroneous sentence 
by government 

 For cases dealing with this subject, see sec. 
9.9598. 

9.9415  When record is clear as to 
sentencing court's intent and 
only sentencing modification 
required rests on mathematical 
calculation, appellate court may 
modify sentence rather than 
remanding matter to circuit 
court 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶17. 

9.942  Remand for resentencing 

9.9421  In general 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 
(1984): 1983 Term, p. 153, sec. 6.84. 

 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 
(1982): 1981 Term, p. 169, sec. 12.7221. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 36-4, sec. 36.1921. 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 9-18, sec. 9.841. 

 State v. Martin, 100 Wis. 2d 326, 302 N.W.2d 58 
(Ct. App. 1981): 1980 Term, p. 86, sec. 6.91. 

9.9422  When sentence on one count 
set aside, need for, and 
propriety of, remand for 
resentencing on remaining 
counts 

 For cases dealing with this subject, see sec. 9.852. 

9.943  When portion of sentence invalid, 
appellate court may remand for 
correction of invalid portion of 
sentence, leaving remainder of 
sentence intact 
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 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶16. 

9.95  Other Matters 

9.951  Need for presentence report as part 
of record on appeal 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 102, sec. 6.82. 

9.952  Matters not subject to review on 
appeal 

9.9521  Statutory bar to appellate 
review of trial court's failure to 
follow sentencing guidelines 

 For cases dealing with this subject, see secs. 
9.1616 and 9.1622. 

9.9522  Recommendation made by 
presentence investigator 

 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 
(Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961. 

9.953  Increasing sentence on review 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 43, sec. 3.691. 

 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 
(1984): 1983 Term, p. 153, sec. 6.84. 

 For cases dealing generally with increasing a 
sentence, see sec. 9.495. 

 For cases dealing with double jeopardy 
limitations on increasing a sentence, see sec. 29.6. 

 For cases dealing with due process limitations 
on increasing a sentence, see sec. 22.63. 

9.954  No need to consider argument that 
trial court abused discretion in 
sentencing when matter remanded 
for resentencing on other grounds 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 36-4, sec. 36.1921. 

9.955  Matters considered on review 

9.9551  Sentencing guidelines sheet 
filled out by sentencing court 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 9-33, sec. 9.9431. 

9.9552  Appellate court may consider 
trial court's disclaimer of 
consideration of improper 
sentencing factors at 
postconviction hearing 
challenging sentence 

 For cases dealing with this subject, see sec. 
9.2881. 

9.9553  Entire record, including any 
postconviction proceedings 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶9. 

9.956  Use of sec. 974.06 motion to obtain 
review of sentence 

9.9561  In general 

 For cases dealing with this subject, see sec. 9.831. 

9.9562  When defendant is challenging 
his sentence as unauthorized, 
sec. 974.06 motion is not 
exclusive remedy; defendant 
may have sentence reviewed on 
direct appeal 

 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 
(Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911. 

9.957  Applicability of harmless-error rule 
to errors in sentencing 

9.9571  In general 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶8. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

9.9572  Improper interjection of 
defendant's exercise of first 
amendment rights into 
sentencing process 
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 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

9.958  Attorney general's review of 
presentence report and disclosure 
of its contents when responding to 
challenge to sentence on appeal 

9.9581  Need to seek authorization 
from court to review 
presentence report and disclose 
its contents 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶47-49. 

9.9582  Court from whom attorney 
general should seek 
authorization to review 
presentence report and disclose 
its contents 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶47-49. 

9.959  Other matters 

9.9591  Public defender's right to 
obtain copy of presentence 
report as part of postconviction 
proceedings 

 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 
N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 
9.1222. 

9.9592  Statute curing error in 
excessive sentence 

 For cases dealing with this subject, see sec. 
9.49993. 

9.9593  In mounting appellate 
challenge to sentence, 
defendant has no right of 
access to notes prepared by trial 
court for sentencing 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 

9.9594  When original judgment of 
conviction placed defendant on 
probation, but probation was 
revoked and new judgment of 
conviction has been entered 
sentencing defendant to 
imprisonment, defendant may 
file motion to modify sentence 
and appeal from its denial in 
manner provided in Wis. Stat. 
§§ 809.30(2) and 973.19(1) 

 For cases dealing with this subject, see sec. 
10.3224. 

9.9595  Appellate court's duty to search 
record to determine whether 
sentence can be sustained as 
proper discretionary act when 
trial court has failed to 
adequately set forth reasons for 
sentence imposed 

 For cases dealing with this subject, see sec. 9.224. 

9.9596  Federal appellate court's review 
of sentence imposed by federal 
court 

9.95961  Jurisdiction under 
§3742(a)(1) to review 
sentence “imposed in 
violation of law” 

 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 
Term USSC-25. 

9.95962  When federal government 
may seek review of 
sentence 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

9.95963  Appellate court may not 
correct erroneous sentence 
to appealing defendant's 
detriment absent cross-
appeal attacking erroneous 
sentence by government 

 For cases dealing with this subject, see sec. 
9.9598. 

9.9597  Defendant has right to 
meaningful appellate review of 
sentence 
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 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶13. 

9.9598  Appellate court may not correct 
erroneous sentence to 
appealing defendant's 
detriment absent cross-appeal 
attacking erroneous sentence 
by government 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 
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Chapter 10  
Post-Trial Proceedings 
 
 
 
10.1  Motion For New Trial 

10.11  Time For Making 

10.111  In general 

10.112  Treating untimely sec. 809.30 
motion as sec. 974.06 motion 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

10.12  Grounds 

10.121  Trial error 

10.122  Newly discovered evidence 

10.1221  In general 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶32-33. 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶161. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶43. 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-1, sec. 10.121. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 70, sec. 7.12. 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶13. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶11. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶15. 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶12. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶22-23. 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶13-21. 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶11. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶7-28. 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 
(Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 10-7, sec. 10.1221. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941. 

 State v. Terrance J.W., 202 Wis. 2d 496, 550 
N.W.2d 445 (Ct. App. 1996): 1995 Term, p. 10-1, 
sec. 10.1222. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 
(Ct. App. 1994): 1994 Term, p. 10-1, sec. 10.1212. 
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 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 
(Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 10-1, sec. 10.121. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 10-2, sec. 10.121. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 10-1, sec. 10.121. 

 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 
432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 131, sec. 7.121. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 87, sec. 7.111. 

 State v. Machner, 92 Wis. 2d 797, 285 N.W.2d 905 
(Ct. App. 1979): 1979 Term, p. 85, sec. 7.11. 

 For cases dealing with the question when the 
right to due process requires the grant of a new 
trial based on newly discovered evidence, see sec. 
22.871. 

10.1222  First requirement for granting 
new trial based on newly 
discovered evidence: evidence 
must have come to moving 
party's knowledge after trial 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶15. 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶20-21. 

10.1223  Second requirement for 
granting new trial based on 
newly discovered evidence: 
moving party must not have 
been negligent in seeking to 
discover it 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶15. 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶17. 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶20-21. 

10.1224  Third requirement for granting 
new trial based on newly 
discovered evidence: evidence 
must be material to issue 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶15. 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶18. 

10.1225  Fourth requirement for 
granting new trial based on 
newly discovered evidence: 
evidence must not be merely 
cumulative to testimony which 
was introduced at trial 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶15. 

10.1226  Fifth requirement for granting 
new trial based on newly 
discovered evidence: evidence 
must create reasonable 
probability that outcome would 
be different on retrial 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶19. 

10.12261  In general 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶32-50. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶44. 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶16-23. 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 
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10.12262  Meaning of "reasonable 
probability" 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶33. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶44, 52-53. 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶16-23. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

10.12263  In determining whether 
there is reasonable 
probability that a different 
result would obtain on 
retrial, trial court may 
make, and rely on, 
assessment that newly 
discovered evidence is not 
credible 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶17. 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

10.12264  This requirement not 
governed by any standard 
of proof;  defendant not 
required to establish it by 
clear and convincing 
evidence 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶157-162. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶44. 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶13. 

10.12265  Does this requirement 
impose "outcome 
determinative" standard? 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶52-53. 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶20-22. 

10.12266  After determining that 
both parties presented 
credible evidence, it is not 
trial court's role to weigh 
evidence in determining 
whether there is reasonable 
probability of different 
result 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶18. 

10.1227  Victim's or other witness's 
recantation 

10.12271  In general 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶24-27. 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 
(Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221. 

 State v. Terrance J.W., 202 Wis. 2d 496, 550 
N.W.2d 445 (Ct. App. 1996): 1995 Term, p. 10-1, 
sec. 10.1222. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 For cases dealing with this subject when a 
victim's or witness's recantation is offered as 
grounds for withdrawal of a guilty or no contest 
plea, see sec. 10.43431. 

10.12272  Need for corroboration 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 
(Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221. 
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 State v. Terrance J.W., 202 Wis. 2d 496, 550 
N.W.2d 445 (Ct. App. 1996): 1995 Term, p. 10-1, 
sec. 10.1222. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

 For cases dealing with this subject when a 
victim's or witness's recantation is offered as 
grounds for withdrawal of a guilty or no contest 
plea, see sec. 10.43433. 

10.12273  Remedy when appellate 
court finds error in trial 
court's denial of new trial 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 
(Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221. 

10.12274  Using this ground as basis 
for seeking withdrawal of 
guilty plea in general 

 For cases dealing with this subject, see sec. 
10.43431. 

10.12275  Using this ground as basis 
for seeking withdrawal of 
guilty plea before 
sentencing 

 For cases dealing with this subject, see sec. 
10.43432. 

10.1228  Burden and standard of proof 
to be applied in determining 
whether defendant entitled to 
new trial based on newly 
discovered evidence 

10.12281  In general 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶32. 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶161. 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶23. 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶11. 

 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 
(Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225. 

10.12282  Fifth requirement—
reasonable probability that 
outcome would be 
different—not governed by 
any standard of proof;  
defendant not required to 
establish it by clear and 
convincing evidence 

 For cases dealing with this subject, see sec. 
10.12264. 

10.1229  Using this ground as basis for 
withdrawal of plea 

10.12291  In general 

 For cases dealing with this subject, see sec. 
10.4341. 

10.12292  Before sentencing 

 For cases dealing with this subject, see sec. 
10.4342. 

10.123  Newly discovered evidence (cont'd) 

10.1231  What does, and does not, 
constitute newly discovered 
evidence in general 

10.12311  Newly available testimony 
from codefendant is not 
newly discovered evidence 
warranting new trial where 
defendant was aware of 
possible testimony before 
or at trial and codefendant 
previously declined to 
testify for fear of self-
incrimination 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶10. 
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 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 
(Ct. App. 1994): 1994 Term, p. 10-1, sec. 10.1212. 

10.12312  Newly discovered evidence 
does not include the "new 
appreciation of the 
importance of evidence 
previously known but not 
used" 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶16-
17. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶7-28. 

10.12313  Is testimony or other 
evidence that simply 
affects credibility or is 
"only impeaching in 
character" newly 
discovered evidence 
warranting new trial? 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶40, 47. 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶23. 

10.1232  Determining whether 
particular evidence constitutes 
newly discovered evidence 

10.12321  Discovery, through DNA 
testing, that material in 
victim's fingernail 
scrapings could not have 
come from either 
defendant or victim 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

10.12322  Shift in mainstream 
medical opinion regarding 
evidence that state relied 
on in securing conviction 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶1-23. 

10.12323  Expert witness's false 
testimony regarding his or 
her credentials 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶1-50. 

10.1233  Appellate review of trial court's 
determination whether 
evidence constituted newly 
discovered evidence 

10.12331  In general 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶31, 33. 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶8, 14, 16. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶14. 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶10-12. 

10.12332  When defendant contends 
that due process requires 
grant of new trial based on 
newly discovered evidence 

 For cases dealing with this subject, see sec. 
22.8712. 

10.1234  Other matters 

10.12341  When constitutional right 
to due process requires 
grant of new trial based on 
newly discovered evidence 

 For cases dealing with this subject, see sec. 
22.871. 

10.12342  Test is not what counsel 
knows or is aware of, but 
what his or her client is or 
should be aware of 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶12, 
21. 
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10.12343  Defendant's right to have 
trial court make 
postconviction in camera 
inspection of documents or 
records (e.g., victim's 
mental health treatment 
records) to determine 
whether they contain 
newly discovered evidence 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶1-32. 

 For cases dealing generally with a defendant's 
right to have trial court make postconviction in 
camera inspection of documents or records (e.g., 
victim's mental health treatment records) that are 
privileged or protected or in the possession of 
third parties to determine whether they contain 
exculpatory evidence, and to have access to those 
documents or records if they are found to contain 
exculpatory evidence after in camera inspection, 
see 6.89312. 

10.12344  Motions for new trial 
based on newly discovered 
evidence are entertained 
with great caution 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶14. 

10.124  In the interest of justice 

10.1241  In general 

 State v. Cuyler, 110 Wis. 2d 133, 327 N.W.2d 662 
(1983): 1982 Term, p. 98, sec. 5.893. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶13. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 10-1, sec. 10.1211. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-3, sec. 10.122. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 8-10, sec. 8.565. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 96, sec. 7.121. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 87, sec. 7.12. 

 For cases dealing with the appellate courts' 
power to order a new trial in the interest of justice, 
see sec. 11.81. 

10.1242  May be based on finding that 
real controversy was not fully 
tried 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211. 

10.1243  Need for showing of likelihood 
of different result on retrial 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211. 

10.1244  Scope of errors reached 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211. 

10.1245  On appeal from denial of § 
974.06 motion, does supreme 
court have authority to remand 
to circuit court for motion for 
postconviction relief based 
upon interest of justice? 

 For cases dealing with this subject, see sec. 
10.288. 

10.1246  Remand from appellate court to 
trial court for motion for 
postconviction relief in interest 
of justice 

 For cases dealing with this subject, see sec. 
11.876. 

10.1247  Appellate review of trial court's 
denial of new trial in interest of 
justice 

 For cases dealing with this subject, see sec. 
11.8151. 

10.13  Evidentiary Hearing 
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10.131  When required (i.e., when 
allegations of defendant's motion 
sufficient to require evidentiary 
hearing) 

10.1311  In general 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶1-56. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶1-34. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶19. 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622. 

 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 
331 (Ct. App. 1993): 1992 Term, p. 10-5, sec. 10.441. 

 For cases dealing with when an evidentiary 
hearing is required on a sec. 974.06 motion, see sec. 
10.251. 

10.1312  When motion based on claim of 
newly discovered evidence 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶1-56. 

10.1313  In determining whether 
allegations are sufficient, 
admissibility and/or credibility 
are irrelevant 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶54. 

10.132  Defendant's rights at hearing 

10.1321  Right to be present 

 For cases dealing with this subject, see sec. 
10.164. 

10.1322  No right to confrontation 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

10.133  Burden and standard of proof 

10.1331  In general 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225. 

10.1332  On question whether new trial 
should be granted on basis of 
newly discovered evidence 

 For cases dealing with this subject, see sec. 
10.1228. 

10.134  Propriety of conducting hearing on 
motion telephonically 

 For cases dealing with this subject, see sec. 
10.167. 

10.14  When Granting New Trial Constitutes 
Error 

10.141  Where error has not prejudiced the 
moving party 

 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 
(1979): 1978 Term, p. 70, sec. 7.11. 

10.142  When instructional error upon 
which grant of new trial was 
predicated was harmless 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 10-1, sec. 10.131. 

10.143  Failure to consider interest of 
victim in avoiding new trial 

 Morris v. Slappy, 103 S. Ct. 1610 (1983): 1982 
Term, p. 134, sec. 8.263. 

10.15  Appellate Review Of Disposition Of 
Motion 

10.151  Standard of review 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶109. 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶24. 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 
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 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 
(1982): 1982 Term, p. 119, sec. 7.141. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 85, sec. 7.12. 

 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 
264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶14. 

 State v. Terrance J.W., 202 Wis. 2d 496, 550 
N.W.2d 445 (Ct. App. 1996): 1995 Term, p. 10-1, 
sec. 10.1222. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 10-1, sec. 10.141. 

 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 
(Ct. App. 1985): 1985 Term, p. 103, sec. 7.14. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 87, sec. 7.112. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 87, sec. 7.13. 

10.152  When denial of motion appealable 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 119, sec. 7.142. 

10.153  No need to consider correctness of 
dismissal of motion on procedural 
grounds when appellate court 
considers issues defendant raised 
and finds them meritless 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

10.16  Other Matters 

10.161  Effect of defendant's escape during 
pendency of motion 

10.1611  In general 

 Beard v. Kindler, 130 S. Ct. 612 (2009). 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-12, 
sec. 42.712. 

 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 10-5, sec. 10.2122. 

10.1612  Dismissal because of escape is 
dismissal on the merits 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 10-5, sec. 10.2122. 

10.1613  Defendant's fugitive status 
during pendency of 
postconviction motion 
constitutes forfeiture of relief 
sought by motion 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

10.162  Effect of defendant's death during 
pendency of motion 

10.1621  In general 

 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 
411 (1988): 1987 Term, p. 11-15, sec. 11.8952. 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281. 

 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 
771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8961. 

 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 
(Ct. App. 1984): 1983 Term, p. 204, sec. 10.896. 

 For cases dealing with the effect of the 
defendant's death on an appeal, see sec. 11.8938. 

10.1622  When defendant commits 
suicide 

 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 
411 (1988): 1987 Term, p. 11-15, sec. 11.8952. 

 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 
771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962. 

10.163  Need for motion for new trial to 
preserve error for appellate review 

 For cases dealing with this subject, see sec. 
11.452. 
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10.164  Defendant's right to be present at 
hearing 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 10-1, sec. 10.151. 

 For cases dealing generally with a defendant's 
statutory right to be present at postconviction 
evidentiary hearings, see sec. 12.7725. 

10.165  Defendant's competency during 
postconviction proceedings, 
including motion for new trial and 
appeal 

10.1651  Need for competency 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 
727 (1994): 1994 Term, p. 11-5, sec. 11.3822. 

10.1652  Standard and determination of 
competency 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 
727 (1994): 1994 Term, p. 11-5, sec. 11.3822. 

10.1653  Procedures to follow when 
defendant incompetent 

 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 
727 (1994): 1994 Term, p. 11-5, sec. 11.3822. 

10.166  Clerk's entry of order denying 
postconviction motion if decision 
on motion not made within sixty 
days of its filing 

 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 
(Ct. App. 1994): 1994 Term, p. 10-2, sec. 10.162. 

10.167  Propriety of conducting hearing on 
motion telephonically 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 

10.168  Defendant's right to postconviction 
discovery 

10.1681  In general 

 For cases dealing with this subject, see sec. 
6.8994. 

10.1682  Defendant's right of access to 
victim's mental health 
treatment records as part of 
bringing of postconviction 
motion for new trial 

 For cases dealing with this subject, see sec. 
6.89212. 

10.1683  Defendant's right to have trial 
court make postconviction in 
camera inspection of 
documents or records (e.g., 
victim's mental health 
treatment records) that are 
privileged or protected or in the 
possession of third parties to 
determine whether they 
contain exculpatory evidence, 
and to have access to those 
documents or records if they 
are found to contain 
exculpatory evidence after in 
camera inspection 

 For cases dealing with this subject, see sec. 
6.89312. 

10.169  Other matters 

10.1691  Court's right to explain 
apparently erroneous ruling as 
misstatement 

 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 
(1982): 1981 Term, p. 150, sec. 12.2182. 

10.1692  Defendant has no right to raise 
issues pro se in motion for new 
trial in trial court during 
pendency of appeal in which 
he is represented by counsel 
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 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

10.1693  Treating untimely sec. 809.30 
motion as sec. 974.06 motion 

 For cases dealing with this subject, see sec. 
10.112. 

10.2  Section 974.06 Motion 

10.21  Scope Of Motion 

10.211  In general 

 United States v. Addonizio, 99 S. Ct. 2235 (1979): 
1978 Term, p. 70, sec. 7.21. 

 United States v. Timmreck, 99 S. Ct. 2085 (1979): 
1978 Term, p. 70, sec. 7.21. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶33. 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶23-24. 

 State v. Escalona-Naranjo, 185 Wis. 2d 168, 517 
N.W.2d 157 (1994): 1993 Term, p. 10-7, sec. 10.241. 

 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 
(1986): 1985 Term, p. 103, sec. 7.21. 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 119, sec. 7.21. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 85, sec. 7.21. 

 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 
(1978): 1978 Term, p. 70, sec. 7.21. 

 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 
(1978): 1978 Term, p. 70, sec. 7.21. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶26-27. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶19. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 
432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393. 

 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 
(Ct. App. 1982): 1981 Term, p. 96, sec. 7.21. 

 State v. Johnson, 101 Wis. 2d 698, 305 N.W.2d 188 
(Ct. App. 1981): 1980 Term, p. 87, sec. 7.21. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 85, sec. 7.21. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 85, sec. 7.21. 

 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 
N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 71, sec. 
7.23. 

 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 
(Ct. App. 1978): 1978 Term, p. 71, sec. 7.21. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 70, sec. 7.21. 

 For cases dealing with the review of an issue 
considered or disposed of on previous appeal, see 
sec. 10.284. 

10.212  Does not reach ground or issue that 
has been "finally adjudicated" (e.g., 
disposed of in prior appeal) 

10.2121  In general 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶40. 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶10-12. 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶1-17. 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶12, 
15. 

 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 10-5, sec. 10.2122. 
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 For cases dealing with the use of a sec. 974.06 
motion to review issues considered or disposed of 
on previous appeal, see sec. 10.284. 

10.2122  Ground has been finally 
adjudicated when it has been 
raised in postconviction motion 
that is dismissed because 
defendant escaped 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 10-5, sec. 10.2122. 

10.2123  Ground has been finally 
adjudicated when it has been 
raised in postconviction 
motion, and appeal from denial 
of motion has been dismissed 
for failure to comply with 
appellate rules 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶12. 

10.2124  Ground has been finally 
adjudicated when it has been 
considered in no- merit 
decision 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶40. 

 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶1-27. 

10.2125  Rephrasing same issue in 
slightly different terms does 
not create new issue that may 
be considered in sec. 974.06 
motion 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶15. 

10.2126  Ground has not been finally 
adjudicated when evidence 
offered in support of ground in 
prior motion was entirely 
different in character from 
evidence offered in current 
motion 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶10-12. 

10.213  Does not reach grounds that could 
have been, but were not, raised in 
prior proceedings attacking 
judgment of conviction 

10.2131  Grounds that could have been, 
but were not, raised on prior 
sec. 974.02 motion or appeal 

 For cases dealing with this subject, see secs. 
10.242 and 10.243. 

10.2132  Grounds that could have been, 
but were not, raised in prior 
sec. 974.06 motion 

 For cases dealing with this subject, see sec. 
10.244. 

10.2133  Grounds that could have been, 
but were not, raised on prior 
no-merit appeal 

 For cases dealing with this subject, see sec. 
10.245. 

10.214  Does not reach ground based on 
"new rule" announced after 
defendant's conviction became 
final 

 For cases dealing with this subject, see sec. 
10.298. 

10.215  Does not reach request for new trial 
in interest of justice 

10.2151  In general 

 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. 
App. 1990): 1989 Term, p. 10-4, sec. 10.281. 

 For cases dealing with whether an appellate 
court may reverse a conviction in the interest of 
justice on appeal from the denial of a sec. 974.06 
motion, see 10.287. 

10.2152  On appeal from denial of § 
974.06 motion, does supreme 
court have authority to remand 
to circuit court for motion for 
postconviction relief based 
upon interest of justice? 
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 For cases dealing with this subject, see sec. 
10.288. 

10.216  Other matters generally not 
reached 

10.2161  Does not reach request for 
modification of sentence based 
on "new factors" 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶19. 

 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 
(Ct. App. 1990): 1990 Term, p. 10-2, sec. 10.212. 

10.2162  Does not reach request for 
modification of sentence based 
on challenge to court's exercise 
of sentencing discretion 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶19. 

10.2163  Does not reach attack on waiver 
of juvenile court jurisdiction 

 For cases dealing with this subject, see sec. 
42.3988. 

10.2164  Does not reach request for 
award of money judgment 
against state (e.g., refund of 
restitution monies improperly 
collected by state) 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

10.2165  Does not reach failure to 
instruct on lesser-included 
offense 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

10.2166  Does not reach error in 
sentencing 

 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 
(Ct. App. 1989): 1989 Term, p. 10-4, sec. 10.213. 

10.2167  Does not reach claim of 
ineffective assistance of 
appellate counsel 

 For cases dealing with this subject, see sec. 
25.26111. 

10.217  Particular errors and other matters 
reached 

10.2171  Sufficiency of evidence to 
convict 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶25-30. 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 10-1, sec. 10.212. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 85, sec. 7.21. 

10.2172  Failure to establish factual 
basis for plea 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.214. 

10.2173  Whether newly discovered 
evidence warranting new trial 
exists 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶8. 

 For case dealing generally with the due process 
right to a new trial based on newly discovered 
evidence, see sec. 22.871. 

10.2174  Defendant's claim that 
prosecutor breached plea 
agreement, which raises due 
process claim 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶19. 

10.2175  Constitutional and 
jurisdictional issues that were 
not raised at original trial 

10.2176  At trial 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 
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10.218  Other matters 

10.2181  Fact that ultimate constitutional 
issue will be resolved by 
determination of 
nonconstitutional question 
does not keep issue from being 
constitutional issue reachable 
by sec. 974.06 motion 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

10.22  Time For Bringing 

10.221  In general 

 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 
(1986): 1985 Term, p. 103, sec. 7.22. 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

10.222  Cannot bring before conclusion of 
any proceedings related to Wis. 
Stat. § 974.02 motion 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

10.23  Who May Bring—Requirement Of 
"Custody Under Sentence" 

10.231  In general 

 Jessen v. State, 95 Wis. 2d 207, 290 N.W.2d 685 
(1980): 1979 Term, p. 86, sec. 7.22. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 86, sec. 7.22. 

 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 
(1979): 1978 Term, p. 71, sec. 7.22. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 
756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 
10.842. 

 State v. Bell, 122 Wis. 2d 427, 362 N.W.2d 443 (Ct. 
App. 1984): 1984 Term, p. 131, sec. 7.22. 

10.232  "Custody" includes control and 
supervision of probation 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

10.233  "Under sentence" includes being on 
straight probation with sentence 
withheld; defendant placed on 
probation, with withheld sentence, 
is "in custody under sentence of a 
court" 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶23. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

10.24  Effect Of Failure To Raise Issue In 
Prior Proceedings Attacking Judgment 
Of Conviction: Motion Does Not Reach 
Grounds That Could Have Been, But 
Were Not, Raised In Prior Proceedings 
Attacking Judgment Of Conviction 
(Escalona-Naranjo Rule) 

10.241  Rule in general 

10.2411  In general 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶33, 54. 

 State v. Escalona-Naranjo, 185 Wis. 2d 168, 517 
N.W.2d 157 (1994): 1993 Term, p. 10-7, sec. 10.241. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶21. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶10. 

 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 
714 N.W.2d 238, at ¶9. 

 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 
494, 713 N.W.2d 160, at ¶9-12, 20. 

 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 
709 N.W.2d 893, at ¶16. 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶1-17. 
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 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶1, 25. 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶8-11. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶4. 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶6-
10. 

10.2412  Retroactivity of rule 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶1-13. 

10.2413  Escalona-Naranjo rule is not 
"ironclad"; issue waived under 
rule may still be addressed by 
court in its discretion 

 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 
714 N.W.2d 238, at ¶5. 

 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 
709 N.W.2d 893, at ¶19. 

 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶20. 

10.242  Grounds that could have been, but 
were not, raised by Wis. Stat. § 
809.30 (i.e., Wis. Stat. § 974.02) 
motion for new trial 

10.2421  In general 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶15-57. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Escalona-Naranjo, 185 Wis. 2d 168, 517 
N.W.2d 157 (1994): 1993 Term, p. 10-7, sec. 10.241. 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶10. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7. 

 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 
451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶13-
19. 

 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 
(Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245. 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, 
sec. 41.523. 

 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 
565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-
16, sec. 25.2613. 

 State v. Tolefree, 209 Wis. 2d 421, 563 N.W.2d 175 
(Ct. App. 1997): 1996 Term, p. 10-6, sec. 10.241. 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 
756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 
10.842. 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 
(Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512. 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

10.2422  Bar on raising issue that 
defendant failed to raise by 
motion for new trial only 
applies when motion for new 
trial was actually brought 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶44. 

10.243  Grounds that could have been, but 
were not, raised on earlier direct 
appeal from conviction 

10.2431  In general 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶15-57. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 
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 State v. Escalona-Naranjo, 185 Wis. 2d 168, 517 
N.W.2d 157 (1994): 1993 Term, p. 10-7, sec. 10.241. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶10. 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶1-17. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7. 

 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 
451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶13-
19. 

 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 
565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-
16, sec. 25.2613. 

 State v. Tolefree, 209 Wis. 2d 421, 563 N.W.2d 175 
(Ct. App. 1997): 1996 Term, p. 10-6, sec. 10.241. 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 
756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 
10.842. 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 
(Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512. 

 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 
(Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911. 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 10-1, sec. 10.213. 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-4, sec. 10.241. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 86, sec. 7.23. 

10.2432  When defendant is represented 
by same counsel both at trial 
and on appeal, inability of 
defendant's trial counsel to 
assert his own ineffectiveness 
constitutes "sufficient reason" 
for not asserting the question 
of ineffectiveness of trial 
counsel on direct appeal from 
conviction 

 State v. Hensley, 221 Wis. 2d 473, 585 N.W.2d 683 
(Ct. App. 1998): 1998 Term, p. 10-2, sec. 10.2442. 

 For cases dealing generally with the question 
whether representation by the same counsel both 
at trial and in an earlier proceeding attacking the 
conviction constitutes a sufficient reason for not 
asserting the question of ineffectiveness of counsel 
in the earlier proceeding, see sec. 10.2463. 

10.2433  Bar on raising issue that 
defendant failed to raise on 
earlier direct appeal only 
applies when direct appeal was 
actually taken 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶44. 

10.244  Grounds that could have been, but 
were not, raised on earlier sec. 
974.06 motion 

10.2441  In general 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶1-17. 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶6-
10. 

 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 
451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶13-
19. 

 State ex rel. Schmidt v. Cooke, 180 Wis. 2d 187, 509 
N.W.2d 96 (Ct. App. 1993): 1993 Term, p. 25-14, 
sec. 25.2612. 

 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 
(Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513. 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33673�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17647�
http://www.wicourts.gov/html/ca/01/01-0612.htm�
http://www.wicourts.gov/html/ca/00/00-2853.htm�
http://www.wicourts.gov/html/ca/97/97-3052.htm�
http://www.wicourts.gov/html/sc/01/01-0843.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17647�
http://www.wicourts.gov/html/ca/00/00-3053.htm�
http://www.wicourts.gov/html/ca/00/00-2853.htm�


10-16 

 State ex rel. Dismuke v. Kolb, 149 Wis. 2d 270, 441 
N.W.2d 253 (Ct. App. 1989): 1988 Term, p. 10-3, 
sec. 10.241. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 96, sec. 7.232. 

 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 
(Ct. App. 1978): 1978 Term, p. 71, sec. 7.25. 

 For cases dealing with the prohibition on 
successive sec. 974.06 motions, see sec. 10.2996. 

10.2442  When defendant is represented 
by same counsel both at trial 
and in original sec. 974.06 
motion, inability of defendant's 
trial counsel to assert his own 
ineffectiveness constitutes 
"sufficient reason" for not 
asserting the question of 
ineffectiveness of counsel in 
the original sec. 974.06 motion 

 State v. Hensley, 221 Wis. 2d 473, 585 N.W.2d 683 
(Ct. App. 1998): 1998 Term, p. 10-2, sec. 10.2442. 

 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 
(Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513. 

 For cases dealing generally with the question 
whether representation by the same counsel both 
at trial and in an earlier proceeding attacking the 
conviction constitutes a sufficient reason for not 
asserting the question of ineffectiveness of counsel 
in the earlier proceeding, see sec. 10.2463. 

10.245  Grounds that could have been, but 
were not, raised on earlier no-merit 
appeal 

10.2451  In general 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶13-16. 

 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 
709 N.W.2d 893, at ¶1-29. 

 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶1-27. 

10.2452  When ground was not 
addressed in no-merit report 
and/or no-merit decision 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶14-16. 

 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 
709 N.W.2d 893, at ¶1-29. 

10.246  Circumstances that may constitute 
sufficient reason for failing to raise 
issue in earlier proceeding 

10.2461  In general 

10.2462  Ineffective assistance of 
counsel representing defendant 
in earlier proceeding in which 
issue was not raised 

10.24621  In general 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶51-57. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶10-12, 15-16, 
24. 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

10.24622  When issue was not raised 
by counsel in no-merit 
report 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶15-16, 24. 

10.2463  When issue is ineffectiveness 
of trial counsel and trial 
counsel represented defendant 
in earlier proceeding 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶22, 24. 

 State v. Hensley, 221 Wis. 2d 473, 585 N.W.2d 683 
(Ct. App. 1998): 1998 Term, p. 10-2, sec. 10.2442. 

 For cases dealing generally with the question 
whether representation by the same counsel both 
at trial and in an earlier sec. 974.06 proceeding 
attacking the conviction constitutes a sufficient 
reason for not asserting the question of 
ineffectiveness of counsel in the earlier sec. 974.06 
proceeding, see sec. 10.2442. 
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 For cases dealing with the question whether 
representation by the same counsel both at trial 
and on earlier direct appeal attacking the 
conviction constitutes a sufficient reason for not 
asserting the question of ineffectiveness of counsel 
on earlier direct appeal, see sec. 10.2432. 

10.2464  Change in law that was 
unforeseeable; controlling 
decision handed down after 
earlier proceeding 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
10-7, sec. 10.2433. 

10.2465  Decision from another 
jurisdiction bearing on issue 
was handed down after earlier 
proceeding 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶16-17. 

10.247  Issues to which Escalona-Naranjo 
rule does not, or may not, apply 

10.2471  Rule does not apply to attack 
on sufficiency of (1) state's 
proof of defendant's repeater 
status or (2) defendant's 
admission of repeater status 

 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 
494, 713 N.W.2d 160, at ¶13-17. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7-8. 

 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 
(Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245. 

10.2472  Rule may not apply to claim of 
ineffective assistance of 
counsel 

 Massaro v. United States, 123 S. Ct. 1843 (2003). 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶31. 

10.248  Other matters 

10.2481  Restrictions on right to raise 
issue that could have been but 
was not raised in prior sec. 
974.02 motion or prior appeal 
do not apply to defendant 
seeking postconviction relief 
who is not in custody 

 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 
756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 
10.842. 

10.2482  Effect of state's failure to raise, 
in trial court, argument that 
defendant waived right to raise 
issue by his failure to raise it in 
earlier proceeding attacking 
conviction 

10.24821  May constitute waiver of 
state's right to argue waiver 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶21-24. 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶6-
10. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

10.24822  Does not necessarily 
constitute waiver of state's 
right to argue waiver 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶6-
10. 

10.2483  Approval of state's limiting 
briefing to procedural bar issue 
and asking leave to file 
supplemental brief addressing 
issues on merits if court hold 
defendant is not procedurally 
barred from raising appellate 
claims 

 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶13. 

10.2484  Standard of appellate review of 
Escalona-Naranjo issues 
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 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 
494, 713 N.W.2d 160, at ¶8. 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶10. 

10.2485  Defendant cannot use Wis. 
Stat. § 973.13, as interpreted in 
Flowers decision, to evade 
Escalona-Naranjo rule on any 
issue other than whether 
sentence imposed was in excess 
of maximum term authorized 
by law (which includes 
enhanced penalty with respect 
to which state has not proven, 
or gained defendant's 
admission to, prior conviction 
upon which enhanced penalty 
based) 

 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 
494, 713 N.W.2d 160, at ¶1-21. 

10.25  Evidentiary Hearing 

10.251  When required; when allegations 
of petition are sufficient to require 
hearing 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶1-34. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 
(1986): 1985 Term, p. 103, sec. 7.25. 

 Rohl v. State, 96 Wis. 2d 621, 292 N.W.2d 636 
(1980): 1979 Term, p. 86, sec. 7.24. 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶5, 11. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622. 

 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 
(Ct. App. 1990): 1990 Term, p. 9-3, sec. 9.181. 

 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 
(Ct. App. 1978): 1978 Term, p. 74, sec. 7.424. 

10.252  Matters properly considered 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 97, sec. 7.271. 

10.253  When defendant's presence 
required 

 For cases dealing with this subject, see sec. 
10.294. 

10.26  Burden And Standard Of Proof 

 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 
(1986): 1985 Term, p. 103, sec. 7.26. 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 119, sec. 7.25. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 71, sec. 7.23. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 
(Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221. 

 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 
(Ct. App. 1990): 1990 Term, p. 10-3, sec. 10.26. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-4, sec. 10.26. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 96, sec. 7.25. 

 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 
N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 71, sec. 
7.23. 
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10.27  Appellate Review Of Disposition Of 
Motion 

10.271  Necessity of entry of order 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): 1979 Term, p. 87, sec. 7.251. 

10.272  Order denying motion is final 
order appealable as of right 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

10.273  Referral to public defender for 
representation 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): 1979 Term, p. 127, sec. 9.55. 

10.274  When trial court does not address 
issue raised on motion, appellate 
court will remand for 
reconsideration of issue 

 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 
(Ct. App. 1990): 1990 Term, p. 10-3, sec. 10.271. 

10.275  Appellate court may not reverse 
conviction in interest of justice on 
appeal from denial of sec. 974.06 
motion 

 For cases dealing with this subject, see sec. 
10.287. 

10.276  Standard of review 

10.2761  Of trial court's findings 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 71, sec. 7.27. 

 Bergenthal v. State, 85 Wis. 2d 590, 271 N.W.2d 30 
(1978): 1978 Term, p. 71, sec. 7.27. 

10.2762  Of trial court's determination 
whether constitutional 
violation occurred 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

10.2763  Of question whether motion is 
procedurally barred under 
Escalona-Naranjo 

 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶14. 

10.277  Appropriate relief on appeal 

 Rohl v. State, 96 Wis. 2d 621, 292 N.W.2d 636 
(1980): 1979 Term, p. 86, sec. 7.24. 

10.278  Appellate court may not exercise 
power of discretionary reversal on 
appeal from denial of motion 

 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. 
App. 1990): 1989 Term, p. 10-4, sec. 10.281. 

10.28  Other Matters 

10.281  Amendment of motion 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 96, sec. 7.232. 

10.282  Applicability of plain error 
doctrine 

 United States v. Frady, 102 S. Ct. 1584 (1982): 1981 
Term, p. 97, sec. 7.274. 

10.283  Court's right to explain apparently 
erroneous ruling as misstatement 

 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 
(1982): 1981 Term, p. 150, sec. 12.2182. 

10.284  Review of issue considered or 
disposed of on previous appeal 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 120, sec. 7.271. 

 State v. Brown, 96 Wis. 2d 238, 291 N.W.2d 528 
(1980): 1979 Term, p. 86, sec. 7.21. 

 Beamon v. State, 93 Wis. 2d 215, 286 N.W.2d 592 
(1980): 1979 Term, p. 85, sec. 7.21. 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 10-1, sec. 10.213. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 97, sec. 7.273. 
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10.285  No need to follow Anders (i.e., no-
merit) procedures when appointed 
counsel concludes further 
proceedings are unwarranted 

 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 
Term, p. 135, sec. 7.271. 

10.286  Disqualification of judge to hear 
motion because he is material 
witness 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 71, sec. 7.26. 

10.287  May appellate court reverse 
conviction in interest of justice on 
appeal from denial of sec. 974.06 
motion? 

10.2871  In general 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶110-114. 

 State v. Allen, 157 Wis. 2d 265, 459 N.W.2d 461 
(1990): 1990 Term, p. 10-3, sec. 10.281. 

 State v. Allen, 159 Wis. 2d 53, 464 N.W.2d 426 (Ct. 
App. 1990): 1990 Term, p. 10-3, sec. 10.281. 

 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. 
App. 1990): 1989 Term, p. 10-4, sec. 10.281. 

10.2872  Supreme court has inherent 
authority to order new trial in 
interest of justice on appeal 
from denial of sec. 974.06 
motion 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶110-114. 

10.288  On appeal from denial of § 974.06 
motion, does supreme court have 
authority to remand to circuit court 
for motion for postconviction relief 
based upon interest of justice? 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶15. 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶3, 46. 

10.289  Relief that may be awarded to 
defendant bringing motion 

10.2891  In general 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

10.2892  Trial court not authorized to 
award money judgment against 
state (e.g., for restitution 
monies improperly collected 
from defendant by state) 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

10.29  Other matters (cont'd) 

10.291  Right to counsel in sec. 974.06 
proceeding 

 For cases dealing generally with a defendant's 
right to counsel on a sec. 974.06 motion, see sec. 
25.172. 

 For cases dealing with an indigent's right to the 
appointment of counsel for purposes of pursuing a 
sec. 974.06 motion, see sec. 25.54312. 

10.292  Effect of defendant's death during 
pendency of motion 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281. 

10.293  Sec. 974.06 motion is not proper 
vehicle for challenging ineffective 
assistance of appellate counsel 

 For cases dealing with this subject, see sec. 
25.26111. 

10.294  Defendant's right to be present at 
hearing on motion 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 10-2, sec. 10.251. 
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 For cases dealing generally with a defendant's 
statutory right to be present at postconviction 
evidentiary hearings, see sec. 12.7725. 

10.295  Propriety of conducting hearing on 
motion telephonically 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 

10.296  Defendant has no right to raise 
issues pro se in trial court during 
pendency of appeal in which he is 
represented by counsel 

 For cases dealing with this subject, see sec. 
10.1692. 

10.297  Cannot bring Wis. Stat. § 974.06 
motion before conclusion of any 
proceedings related to Wis. Stat. § 
974.02 motion 

 For cases dealing with this subject, see sec. 
10.222. 

10.298  Defendant not entitled to relief 
based on decisions which were 
issued after his conviction became 
final and which announced a "new 
rule" 

 For cases dealing with this subject, see sec. 
47.214. 

10.299  Other matters 

10.2991  Post-trial discovery 

 For cases dealing with this subject, see sec. 
6.8994. 

10.2992  In applying sec. 974.06, 
Wisconsin courts are not bound 
by United States Supreme 
Court's or other federal courts' 
holdings regarding federal 
habeas corpus law 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶10. 

10.2993  History of motion 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶15-22. 

10.2994  Nature and purpose of motion 

10.29941  In general 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶15-22. 

10.29942  Motion is primary method 
by which defendant may 
challenge conviction after 
time for direct appeal has 
expired 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶26. 

10.2995  Sec. 974.06 proceeding is civil 
in nature 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶11, 13. 

10.2996  Prohibition on successive 
motions 

 State ex rel. Schmidt v. Cooke, 180 Wis. 2d 187, 509 
N.W.2d 96 (Ct. App. 1993): 1993 Term, p. 25-14, 
sec. 25.2612. 

 State ex rel. Dismuke v. Kolb, 149 Wis. 2d 270, 441 
N.W.2d 253 (Ct. App. 1989): 1988 Term, p. 10-3, 
sec. 10.241. 

10.2997  Remand from appellate court to 
trial court for motion for 
postconviction relief in interest 
of justice 

 For cases dealing with this subject, see sec. 
11.876. 

10.2998  Other matters 

 Bergenthal v. State, 85 Wis. 2d 590, 271 N.W.2d 30 
(1978): 1978 Term, p. 71, sec. 7.26. 

10.3  Motion To Modify Sentence 

10.31  Trial Court's Inherent Power To 
Modify Sentence 

10.311  In general 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶115. 
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 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶10. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶11. 

 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997): 1996 Term, p. 10-9, sec. 10.3335. 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Hegwood, 113 Wis. 2d 544, 335 N.W.2d 
399 (1983): 1982 Term, p. 106, sec. 6.4413. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶24-44. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶21. 

 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 
(Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 
(Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26. 

10.312  When sentence unduly harsh or 
unconscionable 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶115. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶12. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶31-32. 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶12. 

 For cases dealing generally with the requirement 
that a sentence not be unduly harsh or 
unconscionable, see sec. 9.27. 

10.313  To correct formal or clerical errors 
or illegal or void sentence 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶115. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶12. 

10.314  Based on new factor 

 For cases dealing with this subject, see sec. 
10.3413. 

10.315  As general rule, court's inherent 
power to modify sentence is 
limited to two situations:  (1) where 
original sentence was excessive 
(i.e., unduly harsh or 
unconscionable) and thus 
erroneous exercise of discretion; (2) 
where new factor exists 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶20. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶29-44. 

10.316  Appellate review of question 
whether trial court had inherent 
authority to modify sentence 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶27. 

10.317  Court's authority to amend 
restitution order to clarify arguably 
ambiguous provision does not 
depend on existence of "new factor" 

 For cases dealing with this subject, see sec. 
9.48975. 

10.32  Procedural Requirements 

10.321  In general 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶5. 

10.322  Time for making motion 

10.3221  In general 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 120, sec. 7.31. 
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 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 
(1981): 1980 Term, p. 88, sec. 7.31. 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 87, sec. 7.31. 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 72, sec. 7.31. 

 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 
(1979): 1978 Term, p. 72, sec. 7.31. 

 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 
653 N.W.2d 895, 2002 Term WCA-149, at ¶1-12. 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 
(Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323. 

 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 
(Ct. App. 1984): 1983 Term, p. 155, sec. 7.31. 

10.3222  Time limitation on motion to 
modify sentence does not apply 
to motion for termination of 
probation 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

10.3223  Time limit is regulatory, not 
jurisdictional 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

10.3224  When original judgment of 
conviction placed defendant on 
probation, but probation was 
revoked and new judgment of 
conviction has been entered 
sentencing defendant to 
imprisonment, defendant may 
file motion to modify sentence 
and appeal from its denial in 
manner provided in Wis. Stat. 
§§ 809.30(2) and 973.19(1) 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶4-12. 

10.3225  Ninety-day time limit in Wis. 
Stat. § 973.19 does not apply to 
motion invoking circuit court's 
inherent authority to modify 
sentence based on new factor 

 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 
653 N.W.2d 895, 2002 Term WCA-149, at ¶1-12. 

10.323  Requirement of notice to state, 
opportunity of state to respond, 
and hearing on motion; trial court 
errs if it grants motion without 
taking these steps 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶18. 

10.324  Propriety of successive motions to 
modify sentence 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶19, 34. 

10.325  Two avenues for seeking 
modification of sentence:  (1) Wis. 
Stat. § 973.19 modification motion 
and (2) motion based on new factor, 
which invokes inherent power of 
court 

 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 
653 N.W.2d 895, 2002 Term WCA-149, at ¶8-11. 

10.33  Grounds For Modification: General 
Principles 

10.331  In general 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶12. 

 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997): 1996 Term, p. 10-9, sec. 10.3335. 

 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 
(1997): 1996 Term, p. 9-44, sec. 9.4956. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 120, sec. 7.321. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶24-44. 
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 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶11, 18, 21. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶21. 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332. 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 10-3, sec. 10.3322. 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.3322. 

 State v. Prince, 147 Wis. 2d 134, 432 N.W.2d 646 
(Ct. App. 1988): 1988 Term, p. 10-4, sec. 10.3122. 

10.332  Court should not modify sentence 
upon mere reflection alone; new 
factor, or conclusion that original 
sentence was excessive and thus 
erroneous exercise of discretion, 
required 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶12. 

 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997): 1996 Term, p. 10-9, sec. 10.3335. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 120, sec. 7.321. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶29-44. 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶11, 18, 21. 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶13. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶21, 24. 

 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 
614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622. 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912. 

10.333  When defendant is seeking to 
correct sentence imposed in 
violation of Wisconsin law, no 
need to show new factor 

 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 
(Ct. App. 1993): 1992 Term, p. 10-1, sec. 10.3312. 

10.334  When original sentence induced by 
defendant's fraudulent 
misrepresentation, no need to show 
new factor to justify modification 
of sentence 

 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 
650 N.W.2d 844, 2002 Term WCA-53, at ¶20. 

10.34  Grounds For Modification: New Factor 

10.341  General principles 

10.3411  In general 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶10. 

 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d 
__, 777 N.W.2d 114, at ¶7. 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶9. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶1-21. 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶9-21. 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶5-7. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶7. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶43. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶5. 
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 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶12. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶8-21. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶40. 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶13. 

10.3412  To gain sentence modification 
based on new factor, defendant 
must establish (1) that new 
factor exists and (2) that new 
factor justifies modification 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶10. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶11, 13. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶14. 

 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d 
__, 777 N.W.2d 114, at ¶7. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶35. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶7. 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶6. 

 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶12. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4. 

 State v. Norton, 2001 WI App 245, 248 Wis. 2d 
162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶8. 

10.3413  Legitimacy of new factor as 
ground for modification 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶115. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶10. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶3, 9. 

10.3414  Case law regarding sentence 
modification based on new 
factor remains valid after 
enactment of truth-in-
sentencing law 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶2, 30. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶9. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶17. 

10.3415  Ninety-day time limit in Wis. 
Stat. § 973.19 does not apply to 
motion invoking circuit court's 
inherent authority to modify 
sentence based on new factor 

 For cases dealing with this subject, see sec. 
10.3225. 

10.3416  Trial court may determine that 
alleged new factor does not 
justify modification, and 
dispose of motion on that basis, 
without determining whether 
alleged new factor actually 
constitutes new factor 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶24. 

10.3417  If court determines that alleged 
ground for modification is not 
new factor, analysis may end at 
that point 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶24. 

10.3418  State's right to seek sentence 
modification based on new 
factor 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶8. 

10.342  Standards for determining what 
constitutes "new factor" 
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10.3421  In general 

 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 
717 N.W.2d 1, at ¶19. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶15. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶14. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997): 1996 Term, p. 10-9, sec. 10.3335. 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 

 State v. Franklin, 148 Wis. 2d 1, 434 N.W.2d 609 
(1988): 1988 Term, p. 10-4, sec. 10.3124. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 120, sec. 7.3221. 

 State v. Hegwood, 113 Wis. 2d 544, 335 N.W.2d 
399 (1983): 1982 Term, p. 120, sec. 7.3221. 

 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 
(1981): 1980 Term, p. 88, sec. 7.321. 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 72, sec. 7.321. 

 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 
(1979): 1978 Term, p. 72, sec. 7.321. 

 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d 
__, 777 N.W.2d 114, at ¶7. 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶9. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶5. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶29, 34. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶8. 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶11-12, 16, 19. 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶5, 7. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶43. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶5. 

 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶13-14. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶8. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶40. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶22. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶21-
22. 

 State v. Norton, 2001 WI App 245, 248 Wis. 2d 
162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶9. 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶13. 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶10. 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶10-12. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶14. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332. 

 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 
(Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321. 
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 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 9-10, sec. 9.421. 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 10-3, sec. 10.3322. 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912. 

 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 
331 (Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.341. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.3322. 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 
(Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26. 

 State v. Michels, 150 Wis. 2d 94, 441 N.W.2d 278 
(Ct. App. 1989): 1988 Term, p. 10-6, sec. 10.3126. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 10-5, sec. 10.3125. 

 State v. Prince, 147 Wis. 2d 134, 432 N.W.2d 646 
(Ct. App. 1988): 1988 Term, p. 10-4, sec. 10.3122. 

 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 
(Ct. App. 1984): 1983 Term, p. 155, sec. 7.3221. 

 State v. Hegwood, 109 Wis. 2d 392, 326 N.W.2d 
119 (Ct. App. 1982): 1982 Term, p. 120, sec. 7.3221. 

10.3422  Erroneous or inaccurate 
information used at sentencing 
may constitute new factor if it 
was highly relevant to sentence 
imposed and was relied upon 
by trial court 

 State v. Norton, 2001 WI App 245, 248 Wis. 2d 
162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶9. 

10.3423  Must have been overlooked by 
all parties; if defendant was 
aware of factor, it is not new 
factor 

 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 
120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶14. 

10.3424  Altered view of facts known to 
court at sentencing, or 
reweighing of their 
significance, does not 
constitute "new factor" 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶23-25. 

10.3425  New factor may be something 
that comes into existence after 
sentencing proceeding has 
been held 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶4, 7. 

10.3426  Can law passed after 
sentencing be new factor? 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶15. 

10.3427  New factor must have 
frustrated purpose of original 
sentence 

 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d 
__, 777 N.W.2d 114, at ¶7. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶29. 

10.343  Determining whether particular 
factor constitutes "new factor" 

10.3431  Defendant's post-sentencing 
conduct and/or rehabilitation 
as "new factor" 

10.34311  In general 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶1-26. 

 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997): 1996 Term, p. 10-9, sec. 10.3335. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶6. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶15. 
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 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 
(Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323. 

 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 
(Ct. App. 1984): 1983 Term, p. 155, sec. 7.3221. 

10.34312  When defendant sentenced 
to jail for misdemeanor 

 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997): 1996 Term, p. 10-9, sec. 10.3335. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶6. 

 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 
(Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323. 

10.34313  Change in attitude and 
prison rehabilitation 

 For cases dealing with this subject, see sec. 
10.34329. 

10.34314  Defendant's good conduct 
or rehabilitation while 
released pending appeal 

 For cases dealing with this subject, see sec. 
10.34331. 

10.34315  Defendant's good behavior 
while in prison 

 For cases dealing with this subject, see sec. 
10.34336. 

10.34316  Defendant's early 
completion of all prison 
rehabilitation programs 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶1-
17. 

10.34317  Case law holding that post-
sentencing conduct and/or 
rehabilitation is not new 
factor remains unchanged 
by truth-in-sentencing law 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶1-26. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶38. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶1-
17. 

10.3432  Determining whether other 
factors constitute "new factor" 

10.34321  Legislative reduction in 
maximum penalty for 
crime 

 State v. Hegwood, 113 Wis. 2d 544, 335 N.W.2d 
399 (1983): 1982 Term, p. 120, sec. 7.3223. 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 58, sec. 7.311. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶45. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶1-14. 

 State v. Hegwood, 109 Wis. 2d 392, 326 N.W.2d 
119 (Ct. App. 1982): 1982 Term, p. 121, sec. 7.3223. 

10.34322  Pretrial confinement 

 State v. Nyborg, 122 Wis. 2d 765, 364 N.W.2d 553 
(Ct. App. 1985): 1984 Term, p. 132, sec. 7.3212. 

10.34323  Disparity between 
sentence imposed and 
sentencing guidelines 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶15. 

 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 
402 (1983): 1982 Term, p. 121, sec. 7.3224. 

10.34324  Defendant's post-
sentencing conduct 

 For cases dealing with this subject, see sec. 
10.3431. 

10.34325  Matters relating to parole 
eligibility 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 
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 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. 
App. 1979): 1979 Term, p. 87, sec. 7.323. 

10.34326  Disparity between 
sentence imposed on 
defendant and on 
defendant's accomplice 

 For cases dealing with this subject, see sec. 9.431. 

 For cases dealing generally with disparity 
between sentences imposed on the defendant and 
on someone alleged to be similarly situated, see 
sec. 9.43. 

10.34327  Previous service of jail 
term by accomplice 
unknown to trial court 
when he attempted to 
impose comparable 
sentences on defendant 
and accomplice 

 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 
(Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26. 

10.34328  Treatability of defendant's 
sexually deviant behavior 

 State v. Prince, 147 Wis. 2d 134, 432 N.W.2d 646 
(Ct. App. 1988): 1988 Term, p. 10-4, sec. 10.3122. 

10.34329  Change in attitude and 
prison rehabilitation; 
response to treatment 
while in prison 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶15. 

 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 
(Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912. 

 State v. Prince, 147 Wis. 2d 134, 432 N.W.2d 646 
(Ct. App. 1988): 1988 Term, p. 10-4, sec. 10.3122. 

10.3433  Determining whether other 
factors constitute "new factor" 
(cont'd) 

10.34331  Defendant's good conduct 
or rehabilitation while 
released pending appeal 

 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997): 1996 Term, p. 10-9, sec. 10.3335. 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 10-9, sec. 10.3324. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 10-5, sec. 10.3125. 

 For cases dealing generally with a defendant's 
post-sentencing conduct and/or rehabilitation as a 
"new factor," see sec. 10.3431. 

10.34332  Defendant's worsening 
health while in prison 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶15. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶21. 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332. 

 State v. Michels, 150 Wis. 2d 94, 441 N.W.2d 278 
(Ct. App. 1989): 1988 Term, p. 10-6, sec. 10.3126. 

10.34333  Change in parole board 
policy 

 State v. Franklin, 148 Wis. 2d 1, 434 N.W.2d 609 
(1988): 1988 Term, p. 10-4, sec. 10.3124. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶9, 20. 

10.34334  Trial court's erroneous 
view at sentencing of 
defendant's potential for 
rehabilitation 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.3322. 

10.34335  Victim's change of heart 
regarding appropriate 
punishment for defendant 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶18. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=17865�
http://www.wicourts.gov/html/sc/02/02-1809.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=17865�
http://www.wicourts.gov/html/sc/02/02-1809.htm�
http://www.wicourts.gov/html/ca/02/02-1431.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21276�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17633�


10-30 

 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 
(Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211. 

10.34336  Defendant's good behavior 
while in prison 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912. 

10.34337  Failure to include 
restitution in initial 
sentence 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

10.34338  Miscalculation of 
sentencing range on 
sentencing guidelines form 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 10-3, sec. 10.3322. 

10.34339  Acquittal of new charge 
upon which revocation that 
necessitated sentencing 
was based 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

10.3434  Determining whether other 
factors constitute "new factor" 
(cont'd) 

10.34341  Unavailability of needed 
medical treatment in 
prison 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332. 

10.34342  Defendant's cessation of 
drinking (which was 
believed to be cause of 
criminal conduct) while 
released on bail pending 
appeal 

 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997): 1996 Term, p. 10-9, sec. 10.3335. 

10.34343  Employment record 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321. 

10.34344  Remorse expressed to 
family member 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321. 

10.34345  Miscalculation of 
sentencing guidelines 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

10.34346  Defendant's support in 
community 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

10.34347  Fact that it appeared 
unlikely that the defendant 
would be released early on 
parole after trial court 
stated at sentencing that 
early release was "likely" 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶16. 

10.34348  Psychiatric report 
contradicting psychiatric 
report considered by trial 
court at sentencing 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶10-11. 

10.34349  Transfer of defendant to 
out-of-state prison facility 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶10-12. 

10.3435  Determining whether other 
factors constitute "new factor" 
(cont'd) 
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10.34351  Revocation of defendant's 
probation in another case, 
and consequent service of 
sentence imposed in that 
case, after sentencing court 
in instant case told that 
probation would not be 
revoked 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶16. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶9. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶10-11. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶42. 

 State v. Norton, 2001 WI App 245, 248 Wis. 2d 
162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶10-
13. 

10.34352  Defendant's post-
sentencing voluntary 
submission to revocation 
of his parole based on 
erroneous advice from 
probation agent 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 

10.34353  Creation of special action 
release program 

 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 
451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶16-
17. 

10.34354  Misinformation in 
presentence report 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶23. 

10.34355  Use of former sentencing 
guidelines in sentencing 
under truth-in-sentencing 
law 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶20-
24. 

10.34356  Trial court's realization 
that, contrary to its 
conclusion at time of 
sentencing, defendant had 
been victim of, not 
participant in, criminal 
conduct as a child 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶23-25. 

10.34357  Erroneous or inaccurate 
information used at 
sentencing 

 For cases dealing with this subject, see sec. 
10.3422. 

10.34358  Post-sentencing imposition 
of consecutive sentences in 
another case 

10.34359  Reversal of related 
conviction in same case 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶38-43. 

10.3436  Determining whether other 
factors constitute "new factor" 
(cont'd) 

10.34361  Implementation of 
voluntary felony 
sentencing guidelines 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶14. 

10.34362  Modification of drunk 
driving sentencing 
guidelines established in 
judicial administrative 
district under Wis. Stat. §  
346.65(2m) 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶14. 
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10.34363  Defendant's morbid 
obesity causing less-than-
average life expectancy 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶15. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶8. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶7-21. 

10.34364  Conflict of interest of 
person involved in 
presentence investigation, 
e.g., mental health 
professional who 
conducted psychological 
assessment of defendant 
and prepared report as part 
of presentence 
investigation had treated 
victim 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶16. 

 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶1-19. 

10.34365  Legislature's TIS-II (2001 
Wis. Act 109) reduction in 
penalties imposed by TIS-I 
(1997 Wis. Act 283) 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶12-13. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶1-30. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶73-75. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶42-45. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶1-14. 

10.34366  Rationale for TIS-II (2001 
Wis. Act 109) reduction in 
penalties imposed by TIS-I 
(1997 Wis. Act 283) 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶27. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶42, 46. 

10.34367  Reduction in amount of 
restitution when amount of 
restitution played 
significant role in 
determination of length of 
extended supervision 
originally ordered 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶42, 47. 

10.34368  Untreatable nature of 
inmate's mental conditions 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶16. 

10.34369  Fact that defendant has 
child support obligation 
that could better be 
fulfilled outside of prison 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶20-21. 

10.3437  Determining whether other 
factors constitute "new factor" 
(cont'd) 

10.34371  Defendant's version of 
story, which sentencing 
court never heard 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 

10.34372  Untreatable nature of 
defendant's mental 
condition 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶14. 
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10.34373  Post-sentencing substantial 
assistance to law 
enforcement 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶5-10. 

10.34374  Fact that defendant, who 
claimed at sentencing that 
imprisonment would work 
financial hardship on wife, 
had transferred farm he 
owned to wife by quitclaim 
deed 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶1-21. 

10.34375  Fact that defendant was 
sexually assaulted while 
serving sentence 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶41, 44. 

10.34376  Governor Thompson's 
letter instructing DOC 
Secretary to pursue any 
and all available avenues 
to block release of violent 
offenders who have 
reached mandatory release 
date 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶10-14. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶1-21. 

10.34377  Sentencing court's 
misperception regarding 
when defendant would 
likely be paroled 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶13. 

10.34378  Recent research on 
adolescent brain 
development 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶9. 

10.34379  Denial by Department of 
Corrections of participation 
in Challenge Incarceration 
Program despite 
sentencing court's 
determination of eligibility 
for program 

 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d 
__, 777 N.W.2d 114, at ¶1-15. 

10.344  Determining whether new factor 
warrants sentence modification 

10.3441  In general 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Hegwood, 113 Wis. 2d 544, 335 N.W.2d 
399 (1983): 1982 Term, p. 120, sec. 7.3222. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶43. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶6, 13-14. 

 State v. Norton, 2001 WI App 245, 248 Wis. 2d 
162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶13-
16. 

10.3442  Whether new factor warrants 
sentence modification rests in 
trial court's discretion 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶43. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶21. 

10.3443  If court concludes that ground 
for modification is not "new 
factor," it need not consider 
whether ground warrants 
sentence modification 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶29. 

10.345  Burden and standard of proof 
regarding existence of new factor 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶14. 
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 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d 
__, 777 N.W.2d 114, at ¶17. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶14. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶9. 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶12. 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶5. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶43. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶5. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶8. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶40. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶22. 

 State v. Norton, 2001 WI App 245, 248 Wis. 2d 
162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶9. 

10.346  Appellate review of question 
whether new factor justifying 
modification exists 

10.3461  In general 

 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d 
__, 777 N.W.2d 114, at ¶7. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶43. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶6. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶9. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶22. 

 State v. Norton, 2001 WI App 245, 248 Wis. 2d 
162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶8. 

10.3462  Whether new factor exists is 
question of law that appellate 
court reviews de novo 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶10. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶11. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶10. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶4. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶35. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶7. 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶12. 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶5. 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶43. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶6. 

 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶12. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶9. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶40. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶21. 
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 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶13. 

10.3463  Whether new factor warrants 
modification of sentence rests 
within trial court's discretion, 
which appellate court will not 
disturb unless it was 
erroneously exercised 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶10. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶11. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶10, 24. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶35. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶7. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶6. 

 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 
886, 667 N.W.2d 370, at ¶12. 

 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 
784, 661 N.W.2d 483, at ¶9. 

 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 
653 N.W.2d 895, 2002 Term WCA-149, at ¶7. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4. 

10.347  Other matters 

10.3471  New factor need not be shown 
in order to justify modification 
of sentence that has been 
imposed in violation of 
Wisconsin law 

 For cases dealing with this subject, see sec. 
10.333. 

10.3472  Fact that defendant is seeking 
modification of parole 
eligibility date set pursuant to 
Wis. Stat. § 973.014 does not 
make prison adjustment a new 
factor justifying modification 
of sentence 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912. 

10.35  Grounds For Modification: Other 
Grounds 

10.351  Original sentence excessive 
(unduly harsh or unconscionable) 

 For cases dealing with this subject, see sec. 9.27. 

10.352  Original sentence erroneous 

 For cases dealing with this subject, see sec. 9.444. 

10.353  Original sentence ambiguous 

 For cases dealing with this subject, see sec. 9.445. 

10.354  Original sentence induced by 
defendant's fraudulent 
misrepresentation 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶8. 

 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 
650 N.W.2d 844, 2002 Term WCA-53, at ¶1-20. 

10.355  Defendant's inability to pay fine 

 For cases dealing with this subject, see sec. 9.473. 

10.356  Original sentence based on 
incorrect information 

 For cases dealing with this subject, see sec. 9.23. 

10.357  Conditions of confinement 

10.3571  In general 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-4, sec. 10.3342. 
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10.3572  Fact that defendant, as sex 
offender, was at greater risk for 
various forms of physical, 
sexual, and psychological 
abuse 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶42. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-4, sec. 10.3342. 

10.3573  Failure of prison to provide 
needed medical treatment 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332. 

10.3574  Fact that defendant was 
sexually assaulted while in 
prison 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶24-44. 

10.3575  Conditions of confinement do 
not provide basis for sentence 
modification, but for change in 
conditions of confinement 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶42. 

10.3576  Conditions of confinement 
cannot render sentence 
imposed excessive (i.e., unduly 
harsh or unconscionable) and 
thus erroneous exercise of 
discretion 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶34-44. 

10.358  Other grounds 

10.3581  Prosecutor's failure to file 
"substantial assistance" motion 

 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 
Term, p. 9-4, sec. 9.1711. 

10.3582  Disparity between sentences 
imposed on the defendant and 
on someone alleged to be 
similarly situated 

 For cases dealing with this subject, see sec. 9.43. 

10.3583  Sentence affected by trial 
court's reliance on improper 
factor 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶39. 

 For cases dealing with particular factors as 
proper or improper, see secs. 9.24 and 9.25. 

10.3584  Formal or clerical errors exist in 
sentence originally imposed 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶10. 

10.36  Hearing On Motion 

10.361  Necessity of hearing 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 73, sec. 7.332. 

 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 
331 (Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.341. 

10.362  Notice of hearing 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 73, sec. 7.332. 

10.363  Burden and standard of proof 

10.3631  New factor must be 
demonstrated by clear and 
convincing evidence 

 State v. Franklin, 148 Wis. 2d 1, 434 N.W.2d 609 
(1988): 1988 Term, p. 10-4, sec. 10.3124. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225. 

10.3632  Defect in initial sentencing 
must be demonstrated by clear 
and convincing evidence 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225. 

10.37  Appellate Review Of Disposition Of 
Motion 
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 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997): 1996 Term, p. 10-9, sec. 10.3335. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321. 

 For cases dealing with appellate review of the 
sentence imposed in a particular case, see sec. 9.9. 

 For cases dealing with appellate review of the 
question whether a new factor justifying 
modification of the sentence exists, see sec. 10.346. 

10.38  Other And Related Matters 

10.381  Effect of failure of trial court to 
consider motion to modify sentence 

 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 103, sec. 7.34. 

10.382  Effect of failure of trial court to 
timely consider motion to modify 
sentence 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 10-5, sec. 10.341. 

10.383  Necessity of motion as prerequisite 
to appellate challenge to sentence 

 For cases dealing with this subject, see sec. 9.92. 

10.384  When modifying sentence because 
original sentence was erroneous, 
must the court base the new 
sentence on the circumstances as 
they existed when the original 
sentence was imposed or may it 
consider circumstances arising after 
original sentence imposed? 

 For cases dealing with this subject, see sec. 
9.49582. 

10.385  Consequences of seeking 
modification of sentence under 
Wis. Stat. § 973.19(1)(a) 

10.3851  In general 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶29. 

10.3852  Defendant waives right to raise 
other grounds on appeal when 
motion to modify sentence 
made under Wis. Stat. § 
973.19(1)(a) 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶29. 

 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 9-28, sec. 9.83. 

10.386  Public defender's right to obtain 
copy of presentence report as part 
of postconviction proceedings 

 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 
N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 
9.1222. 

10.387  Trial court may, at postconviction 
hearing, disclaim consideration of 
improper factor or factors in 
sentencing 

 For cases dealing with this subject, see sec. 
9.2881. 

10.388  Sentence modification motion not 
proper vehicle for obtaining return 
of monies improperly collected by 
the state as restitution 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

10.389  Motion for sentence adjustment 
under Wis. Stat. § 973.195 

 For cases dealing with this subject, see sec. 10.85. 

10.39  Other And Related Matters (cont'd) 

10.391  Law regarding sentence 
modification based on new factor 
and other grounds remains valid 
after enactment of truth-in-
sentencing law; defendant is not 
precluded from filing motion for 
sentence modification under 
existing law in addition to § 973.195 
petition for sentence adjustment 
under truth-in-sentencing law 
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 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶26. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶9. 

10.392  Difference between resentencing 
and modification of sentence 

 For cases dealing with this subject, see sec. 
9.4493. 

10.393  Filing motion for modification of 
sentence under seal 

10.3931  Court's inherent power to 
permit filing of motion under 
seal 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶11. 

10.3932  Defendant's right to file motion 
under seal 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶11-12. 

10.3933  Particular grounds for filing 
motion under seal 

10.39331  To permit defendant to 
quote from sentencing 
transcript, which was 
sealed 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶11-12. 

10.4  Motion To Withdraw Guilty Plea 

10.41  Need For Motion And Time For 
Making 

10.411  Need for motion as prerequisite to 
appellate review of guilty plea 

 For cases dealing with this subject, see secs. 
7.232 and 7.493. 

10.412  Time for making 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 87, sec. 7.41. 

 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 
(1979): 1978 Term, p. 73, sec. 7.41. 

 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 
(Ct. App. 1979): 1979 Term, p. 87, sec. 7.41. 

10.42  General Standards For Withdrawal 

10.421  Test for plea withdrawal before 
sentencing:  fair and just reason, 
and no substantial prejudice to 
state 

10.4211  In general 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶1-92. 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 
(1991): 1990 Term, p. 10-5, sec. 10.4211. 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 156, sec. 8.791. 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶1-14. 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶16. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶23. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶14. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶31. 
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 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶22-29. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶14-21. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶1-22. 

 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 
299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶19-
20. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶24-
37. 

 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 
(Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211. 

 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 
(Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113. 

 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 
(Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 
(Ct. App. 1989): 1989 Term, p. 9-16, sec. 9.4512. 

 State v. Shanks, 152 Wis. 2d 284, 448 N.W.2d 264 
(Ct. App. 1989): 1989 Term, p. 10-6, sec. 10.4211. 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 
(Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212. 

10.4212  When this standard applicable 

10.42121  In general 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶15. 

 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 
(Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

10.42122  Applicability of this 
standard when defendant 
seeks plea withdrawal 
during pendency of motion 
for sentence modification 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

10.42123  Applicability of this 
standard when defendant 
initially sentenced but, 
prior to motion to 
withdraw plea, obtains 
vacation of sentence 

 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 
(Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

10.42124  Applicability of this 
standard when defendant 
seeks to withdraw plea 
before sentencing, but plea 
withdrawal is first 
considered as part of 
postconviction motion: in 
general 

 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113. 
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10.42125  Applicability of this 
standard when defendant 
seeks to withdraw plea 
before sentencing, but plea 
withdrawal is first 
considered as part of 
postconviction motion: 
When defendant seeks plea 
withdrawal before 
sentencing, but matter is 
considered as part of 
postconviction hearing, 
defendant cannot have 
grounds considered under 
this standard that were not 
raised as part of 
presentencing request for 
plea withdrawal 

 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113. 

10.42126  Applicability of this 
standard when defendant 
seeks withdrawal of plea 
that resulted in 
implementation of 
diversion (i.e., deferred 
prosecution) agreement 
rather than conviction and 
sentencing 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶15-18. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

10.42127  Applicability of this 
standard when probation 
imposed 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶12. 

10.42128  For purposes of the 
application of this 
standard, "sentencing" 
encompasses the initial 
disposition of case after 
plea, whether or not 
disposition involves actual 
imposition of "sentence," 
e.g., "sentencing" 
encompasses imposition of 
probation 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶11-12. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

10.42129  In federal court, this 
standard is applicable after 
district court accepts plea 
even though district court 
has deferred decision on 
whether to accept plea 
agreement 

 For cases dealing with this subject, see sec. 
10.4271. 

10.4213  When substantial prejudicial to 
state warrants denial of plea 
withdrawal 

10.42131  In general 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶16. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶17-22. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 
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10.42132  When state claims it is 
prejudiced by inability to 
find witness (e.g., victim), 
court must consider 
strength of state's case 
without witness; if state's 
case remains strong, state 
cannot show sufficient 
prejudice to warrant denial 
of motion 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶20-22. 

10.42133  When state fails to assert 
prejudice, court may 
assume there would be no 
prejudice to state in 
allowing plea withdrawal 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶31. 

10.4214  When newly discovered 
evidence will satisfy this 
standard for withdrawal 

 For cases dealing with this subject, see sec. 
10.4342. 

10.4215  When victim's or other 
witness's recantation will 
satisfy this standard for 
withdrawal 

 For cases dealing with this subject, see sec. 
10.43432. 

10.4216  State bears burden to show 
substantial prejudice so as to 
defeat request for plea 
withdrawal 

 For cases dealing with this subject, see sec. 
10.4515. 

10.4217  Particular circumstances that 
will, or will not, constitute fair 
and just reason for plea 
withdrawal 

10.42171  Lack of knowledge of 
consequences of plea: in 
general 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶12-16. 

10.42172  Lack of knowledge of 
consequences of plea:  lack 
of knowledge of sex 
offender registration 
requirement 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶14. 

10.42173  Lack of knowledge of 
consequences of plea:  lack 
of knowledge of 
possibility of chap. 980 
commitment 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶12-16. 

10.42174  Claim of innocence 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶16-21. 

 For cases dealing with this subject, see sec. 
10.42193. 

 For cases dealing with the need to make an 
assertion of innocence to establish a fair and just 
reason for plea withdrawal, see sec. 10.42197. 

10.42175  Defendant's recalculation 
of chances at trial 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶22-29. 

10.42176  Genuine 
misunderstanding of plea's 
consequences 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶21, 23, 28. 
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10.42177  Haste and confusion in 
entering plea 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶12. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶21. 

10.42178  Coercion on part of defense 
counsel 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶1-14. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶21. 

10.42179  Confusion resulting from 
misleading advice from 
defense counsel 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶21, 23. 

10.4218  Particular circumstances that 
will, or will not, constitute fair 
and just reason for plea 
withdrawal (cont'd) 

10.42181  Defendant's 
misunderstanding about 
whether he or she would 
be guaranteed opportunity 
to work with law 
enforcement and thereby 
provide reason for leniency 
in sentencing 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶1-92. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶19-30. 

10.42182  Defendant's 
misunderstanding that 
grade of offense could be 
reduced at sentencing if 
state failed to prove 
nonexistence of mitigating 
factor that would reduce 
grade of offense 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶27. 

10.42183  Unfulfilled hopes in 
general 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶71, 88. 

10.42184  Defendant's acceptance of 
court's offer of plea 
withdrawal after court 
informs defendant that it 
intends to reject sentence 
recommendation in plea 
agreement 

 For cases dealing with this subject, see sec. 
7.2482. 

10.4219  Other matters 

10.42191  When defendant's reason 
for plea withdrawal relates 
to sentencing rather than to 
plea, and concern can be 
adequately addressed by 
other means, trial court 
does not abuse its 
discretion in concluding 
that concern does not 
constitute fair and just 
reason for withdrawal of 
plea 

 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 
(Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211. 

10.42192  In assessing whether this 
standard met, trial court 
may consider fact that 
defendant waited until he 
saw content of presentence 
report before he sought 
plea withdrawal 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶20. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶33. 
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10.42193  In assessing whether this 
standard met, assertion of 
innocence is important, but 
not dispositive (i.e., claim 
of innocence does not in 
itself ordinarily provide 
fair and just reason for plea 
withdrawal) 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶13. 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶11. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶21, 24. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶22-29. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶16. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶30. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶25. 

 For cases dealing with the need to make an 
assertion of innocence to establish a fair and just 
reason for plea withdrawal, see sec. 10.42197. 

10.42194  In assessing whether this 
standard met, court may 
consider delay in seeking 
plea withdrawal 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶21. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶20. 

10.42195  In assessing whether this 
standard met, court may 
consider promptness with 
which motion to withdraw 
plea brought 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶13. 

10.42196  When pre-sentencing 
motion not only not filed 
within time set by court, 
but defendant also 
affirmatively tells lawyer 
not to file motion, 
defendant has waived right 
to later file motion on day 
of sentencing 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

10.42197  No need to make assertion 
of innocence to establish 
fair and just reason for plea 
withdrawal 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶89. 

10.422  Test for plea withdrawal after 
sentencing:  manifest injustice 

10.4221  In general 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶60. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶31, 71. 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶28. 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶2. 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶44. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶25, 39. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶15. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶9. 

 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 
N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=24553�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31233�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30367�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21578�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21574�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20346�
http://www.wicourts.gov/html/ca/01/01-0726.htm�
http://www.wicourts.gov/html/ca/00/00-1718.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=24553�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21578�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20346�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31233�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29703�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36644�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=35055�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33125�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29703�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25869�
http://www.wicourts.gov/html/sc/02/02-2433.htm�
http://www.wicourts.gov/html/sc/00/00-2545.htm�
http://www.wicourts.gov/html/sc/99/99-0230.htm�
http://www.wicourts.gov/html/sc/99/99-0752.htm�


10-44 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 
(1997): 1996 Term, p. 34-4, sec. 34.5212. 

 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 
(1996): 1995 Term, p. 7-10, sec. 7.473. 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 
(1991): 1990 Term, p. 10-5, sec. 10.4211. 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 136, sec. 7.4212. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 87, sec. 7.421. 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 87, sec. 7.421. 

 Lepley v. State, 90 Wis. 2d 369, 280 N.W.2d 124 
(1979): 1978 Term, p. 73, sec. 7.421. 

 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 
(1979): 1978 Term, p. 73, sec. 7.421. 

 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 
(1978): 1978 Term, p. 73, sec. 7.421. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 58, sec. 7.411. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶22. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶10. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶2. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶9. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶25. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶12. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶9, 11, 23. 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶9. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶14, 19-24. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶20, 30. 

 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 
388, 702 N.W.2d 87, at ¶10. 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶5. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶4. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶6. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶13. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶4. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶6. 

 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶9. 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶9. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶15. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶7. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶7. 
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 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶4. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 
(Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211. 

 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 
(Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914. 

 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 
(Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 
(Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 
331 (Ct. App. 1993): 1992 Term, p. 10-5, sec. 10.441. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 10-6, sec. 10.4212. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122. 

 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 
(Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 137, sec. 7.4212. 

 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 
(Ct. App. 1983): 1983 Term, p. 156, sec. 7.4212. 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 98, sec. 7.4212. 

10.4222  When this standard applicable 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶15-18. 

 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 
(Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

 For cases dealing with when the fair-and-just-
reason standard is applicable (when it is not 
applicable, this standard or the other post-
sentencing standards would normally be 
applicable), see sec. 10.4212. 

10.4223  Particular circumstances that 
constitute manifest injustice 
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10.42231  Failure to establish factual 
basis for plea 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶44. 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶6. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶25. 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶9. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

 For cases dealing generally with the requirement 
that a trial court establish a factual basis for a plea 
before accepting it, see sec. 7.216. 

10.42232  Plea was not knowingly, 
voluntarily and 
intelligently entered 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶60. 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶28. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶18. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶9. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶11, 13. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶7. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶15. 

 For cases dealing with the determination 
whether a plea has been knowingly, voluntarily, 
and intelligently entered, see sec. 10.423. 

10.42233  Failure to make plea 
voluntarily 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶6. 

10.42234  Lack of knowledge of 
charge or potential 
punishment 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶7. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶6. 

10.42235  Substantial and material 
breach of plea agreement 
by state 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶15, 18. 

10.42236  Ineffective assistance of 
counsel 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶63. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶22. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶10. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶2. 

10.4224  When manifest injustice 
consists of lack of information, 
or misinformation, regarding 
matter essential to knowing, 
intelligent and voluntary plea 
(e.g., range of potential 
punishment, nature of rights 
being waiving, etc.), defendant 
is not required to show that 
lack of information or 
misinformation caused him to 
enter plea in order to obtain 
withdrawal of plea 

 For cases dealing with this subject, see sec. 
10.4235. 

10.4225  Assertion of innocence is 
important factor, but not 
dispositive 
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 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶21. 

 For cases dealing generally with the question 
whether an assertion of innocence is a ground for 
withdrawal of a guilty plea, see sec. 10.4483. 

10.4226  Other matters 

10.42261  Effect of defendant's 
disclaimer of any 
dissatisfaction with 
counsel 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶22. 

10.42262  Effect of defendant's 
waiting to see what 
sentence he faced before 
bringing motion to 
withdraw plea 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶24. 

10.423  Failure to meet due process 
standard of being knowingly, 
intelligently, and voluntarily 
entered 

10.4231  General principles 

10.42311  In general 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 

 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 
Term USSC-25. 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
7-2, sec. 7.211; p. 31-6, sec. 31.6232. 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 
Term, p. 47, sec. 2.914. 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶44, 59-66. 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶2. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶23. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶21. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶15-17. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-27, sec. 25.2622. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 136, sec. 7.4212. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 
(1985): 1984 Term, p. 132, sec. 7.4212. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶7, 10. 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶6. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24775�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24775�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24775�
http://straylight.law.cornell.edu/supct/search/display.html?terms=Bradshaw&url=/supct/html/04-637.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=united%20states%20v.%20ruiz&url=/supct/html/01-595.ZS.html�
http://supct.law.cornell.edu/supct/html/96-8516.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36644�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33125�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29464�
http://www.wicourts.gov/html/sc/01/01-0509.htm�
http://www.wicourts.gov/html/sc/00/00-2545.htm�
http://www.wicourts.gov/html/sc/97/97-3217.htm�
http://www.wicourts.gov/html/sc/97/97-2665.htm�
http://www.wicourts.gov/html/sc/97/97-1489.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32806�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31233�


10-48 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶11, 13. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶7. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶6. 

 State v. Harden, 2005 WI App 252, 287 Wis. 2d 
871, 707 N.W.2d 173, at ¶4. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶7-11. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶30. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶6. 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶5-6, 14-19. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶4. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶6, 11. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶13. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶5-7. 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶10. 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶9. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶15, 17. 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶5. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶4. 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 
(Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424. 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 10-6, sec. 10.4213. 

 For cases dealing with the trial court's obligation 
to ascertain the defendant's understanding of the 
nature of the charge and the penalties for it, see 
sec. 7.213. 

 For cases dealing with the trial court's obligation 
to ascertain that the plea was voluntarily entered, 
see sec. 7.214. 

10.42312  Statutory violation in 
taking plea does not 
automatically translate into 
constitutional violation 
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 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶10. 

10.42313  Plea may meet this 
standard even though 
defendant may be laboring 
under various forms of 
misapprehension 
regarding circumstances 
surrounding entry of plea 

 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 
Term USSC-25. 

10.42314  When trial court complies 
with mandated procedures 
designed to assure that 
plea is knowingly, 
intelligently, and 
voluntarily entered (e.g., 
questioning ascertaining 
defendant's understanding 
of information necessary to 
knowing and intelligent 
plea, questioning 
ascertaining voluntariness 
of plea, etc.) may defendant 
later contend that he lied in 
answering trial court's 
questions in attempt to 
show unconstitutional 
plea? 

 For cases dealing with this subject, see sec. 
10.4997. 

10.42315  When defendant is not 
informed, or is 
misinformed, regarding 
matter essential to 
knowing, intelligent and 
voluntary plea (e.g., range 
of potential punishment, 
nature of rights being 
waiving, etc.), or claims 
misunderstanding that 
undermines knowing and 
intelligent nature of plea, 
defendant is not required 
to show that lack of 
information, 
misinformation, or 
misunderstanding caused 
him to enter plea in order 
to obtain withdrawal of 
plea 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶41. 

 State v. Harden, 2005 WI App 252, 287 Wis. 2d 
871, 707 N.W.2d 173, at ¶1-6. 

10.42316  When defendant is not 
aware of potential 
punishment, plea is not 
knowingly, intelligently 
and voluntarily entered 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶13. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶7. 

10.4232  Determining whether plea was 
knowingly and intelligently 
entered: general principles 

10.42321  In general 

10.42322  Defendant's understanding 
of rights he is waiving 
must exist at time of plea; 
earlier understanding is 
not sufficient 

 For cases dealing with this subject, see sec. 
10.42433. 

10.4233  Determining whether plea was 
knowingly and intelligently 
entered: particular 
circumstances 

10.42331  Defendant claims lack of 
understanding of party-to-
a-crime liability 

 For cases dealing with this subject, see sec. 
10.4392. 

10.42332  Defendant's alleged 
inability to understand 
information provided by 
counsel and/or court and/or 
plea questionnaire as result 
of medication ingested 
prior to entry of plea 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶62-65. 
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 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶28-30. 

10.42333  Defendant's alleged failure 
to read plea questionnaire 
on which trial court relied 
in accepting plea 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶31-32. 

10.42334  Counsel's alleged 
assurance that defendant 
would receive mild 
sentence 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶62-65. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶33. 

10.42335  Other circumstances 

 For cases dealing with other circumstances that 
have been claimed to render a plea unknowing 
and unintelligent, see the grounds for withdraw 
that are addressed in secs. 10.43 and 10.44. 

10.4234  Determining whether plea was 
voluntary: general principles 

10.42341  In general 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶6-13. 

10.42342  "Self-imposed coercive 
element" will not render 
plea involuntary 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶63. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶30-31. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶21. 

10.4235  Determining whether plea was 
voluntary: particular 
circumstances 

10.42351  Defendant who has 
entered plea following 
judge’s participation in 
plea negotiation is 
conclusively presumed to 
have entered his plea 
involuntarily and is 
entitled to withdraw it 

 For cases dealing with this subject, see sec. 
7.1934. 

10.42352  Defendant's concern about 
effect of trial on her 
pregnancy 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶62-65. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶17-21. 

10.42353  Plea entered pursuant to 
"package plea agreement" 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶22-32. 

10.42354  Defendant's youth 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶24. 

10.42355  Lack of sufficient time to 
consider plea agreement 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶25. 

10.42356  Defense counsel's 
pressuring defendant to 
enter into plea agreement 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶26. 

10.42357  Defendant's desire to help 
codefendant 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶22-32. 

10.42358  Defendant religious or 
moral scruples that caused 
him to plead 
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 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶30. 

10.42359  Defendant's desire to 
obtain benefit for another, 
e.g. family member 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶30-31. 

10.4236  Determining whether plea was 
voluntary: particular 
circumstances (cont'd) 

10.42361  Pressure from family 
and/or friends 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶30. 

10.42362  Counsel's threat to 
withdraw from 
representation on eve of 
trial if defendant did not 
plead guilty 

 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 
726 N.W.2d 671, at ¶1-20. 

10.42363  Coercion by defense 
counsel 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶6-11. 

10.42364  Defendant's belief that 
counsel was unprepared to 
defend him at trial 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶62-65. 

10.4237  Trial court’s commenting on 
strength of state’s case and 
urging defendant to consider 
entry of guilty plea do not 
necessarily render subsequent 
plea involuntary 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶14-19. 

10.424  Failure to comply, on record at time 
of plea taking, with mandated 
procedures relating to information 
trial court required to impart to 
pleading defendant (e.g., nature of 
charge, possible penalties, rights 
being waived, etc.) and relating to 
other matters necessary for valid 
plea (e.g., establishment of factual 
basis for plea) (Bangert analysis) 

10.4241  General principles 

10.42411  In general 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶3. 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶49. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶27-71. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶47, 52. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶2, 39-40. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶31. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶46. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶17. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 
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 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶11-12. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶10. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶14-15. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶17-18. 

 State v. Harden, 2005 WI App 252, 287 Wis. 2d 
871, 707 N.W.2d 173, at ¶4. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶9. 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶10. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶31. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶6-7. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶7. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶16. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶18-25. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶13-24. 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶5. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 
(Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312. 

 State v. McKee, 212 Wis. 2d 488, 569 N.W.2d 93 
(Ct. App. 1997): 1997 Term, p. 7-7, sec. 7.2132. 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. 
App. 1994): 1994 Term, p. 7-7, sec. 7.2182. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222. 

10.42412  Application of Bangert 
analysis to failure to 
establish factual basis for 
plea 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶58. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶47-61. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

10.42413  Bangert requirements and 
analysis not applicable to 
read-in offenses that trial 
court does not deem 
admitted 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶48-52. 
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10.4242  Defendant's obligation to make 
prima facie showing that court 
violated mandatory duties and 
to allege that he or she did not 
know information that court 
was required to provide: in 
general 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶27-71. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶47, 52. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶2, 39-40, 45-79. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶17-30. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶12. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶14. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶17. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶6. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶4. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶7. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶19. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶13, 20. 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶5. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 
(Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424. 

10.4243  Defendant's obligation to make 
prima facie showing that court 
violated mandatory duties and 
to allege that he or she did not 
know information that court 
was required to provide:  
obligation to show that court 
violated mandatory duties 

10.42431  In general 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶2, 39-40, 45-79. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶12. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶7-10. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424. 
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10.42432  Sufficiency of showing 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶29-43. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶32-68. 

10.42433  When duty to establish 
factual basis violated 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶53-55. 

10.4244  Defendant's obligation to make 
prima facie showing that court 
violated mandatory duties and 
to allege that he or she did not 
know information that court 
was required to provide: 
obligation to allege that he or 
she did not know information 
that court was required to 
provide 

10.42441  In general 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶4. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶27, 69. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424. 

10.42442  Necessity of allegation 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶2, 39-40. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶6. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424. 

10.42443  Sufficiency of allegation; 
conclusory allegation will 
suffice 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶69-70. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶59-68. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶14. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶17. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶1-
27. 

10.42444  State's waiver of argument 
that this obligation was not 
met by its failure to make 
that argument in trial court 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

10.42445  Signed plea questionnaire 
containing required 
information does not 
conclusively establish 
knowledge 

 For cases dealing with this subject, see sec. 
10.42436. 

10.42446  Defendant not required to 
submit sworn affidavit 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶62. 

10.42447  When duty to establish 
factual basis for plea 
violated 
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 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶54-55. 

10.4245  State's burden, once defendant 
makes prima facie showing, to 
demonstrate validity of plea 
(e.g., that defendant knew 
information trial court was 
required to provide) 

10.42451  In general 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶44-58. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶29, 70, 88. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶47, 52. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶6, 36, 40-41. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶17. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶12, 24-27. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶15. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶17. 

 State v. Harden, 2005 WI App 252, 287 Wis. 2d 
871, 707 N.W.2d 173, at ¶4. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶7. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶7, 11-17. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶19. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶1-24. 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶5. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 
(Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.42431. 

10.42452  In sustaining burden, state 
may resort to entire record 
and to evidence produced 
at withdrawal hearing 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶47. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶60-61. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶40. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶31. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 
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 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶7. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶12. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶11. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶19-25. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

 For cases dealing with the state's right to call 
defendant and/or defense counsel to testify at 
hearing, see secs. 10.42441 and 10.42443. 

10.42453  To sustain burden, state 
must show that defendant 
knew information at time 
of plea; showing of 
knowledge at prior time is 
not sufficient 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

10.42454  Use of guilty plea 
questionnaire to sustain 
burden: in general 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶47. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶40. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶19. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 For cases dealing generally with the use of a 
guilty plea questionnaire in taking a plea, see sec. 
7.248. 

10.42455  Use of guilty plea 
questionnaire to sustain 
burden: questionnaire that 
is in foreign language 
spoken by defendant will 
not suffice to sustain 
burden in absence of 
English translation of form 
in record 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶19. 

10.42456  Use of guilty plea 
questionnaire to sustain 
burden: signed plea 
questionnaire containing 
required information does 
not conclusively establish 
knowledge of that 
information 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶24. 

10.42457  Remedy when state has 
failed to sustain burden: 
state not entitled to remand 
for "second kick at the cat" 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶23-24. 

10.42458  When, on appeal, appellate 
court concludes that 
defendant sustained his 
obligation in trial court to 
make prima facie showing, 
it may be appropriate to 
remand case to trial court 
to give state opportunity to 
sustain its burden to 
demonstrate that defendant 
nevertheless knew 
information trial court was 
required to provide 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶28-30. 
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10.42459  In proving valid waiver of 
rights, state may rely on 
trial court's reference, in 
high-volume traffic and 
misdemeanor courts, to 
court's recitation en masse 
of constitutional rights at 
start of proceedings and 
then incorporation of that 
recitation by reference as 
each individual 
defendant's case is called 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶15-24. 

10.4246  State's burden, once defendant 
makes prima facie showing, to 
demonstrate validity of plea 
(e.g., that defendant knew 
information trial court was 
required to provide) (cont'd) 

10.42461  In sustaining burden, state 
may call defendant to stand 
and examine him regarding 
plea 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶47. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶61. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶40. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶28-34. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶15. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶20. 

10.42462  If defendant refuses to 
testify, trial court may 
draw negative inference 
from that refusal 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶25-26. 

10.42463  In sustaining burden, state 
may call defense counsel to 
stand and examine him 
regarding plea 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶47. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶61. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶15. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶20. 

10.42464  Trial court errs as matter of 
law if it grants plea 
withdrawal motion 
without allowing state 
opportunity to prove plea 
was knowingly, 
intelligently, and 
voluntarily entered 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶10. 

10.42465  If state is unable to sustain 
this burden, it cannot avoid 
plea withdrawal by 
showing that lack of 
knowledge of required 
information did not cause, 
or otherwise affect, 
decision to plead guilty 

 For cases dealing with this subject, see sec. 
10.42463. 

10.42466  If defendant fails to make 
prima facie showing, no 
burden shifts to state 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶10. 

10.42467  When court failed to 
establish factual basis for 
plea 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶56-61. 
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10.4247  Improper factors to consider in 
engaging in Bangert analysis to 
determine whether guilty or no 
contest plea should be allowed 
to be withdrawn 

10.42471  Likely outcome if case goes 
to trial 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

10.42472  Victim's situation and 
feelings 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

10.42473  Whether defendant's lack 
of knowledge of 
information trial court was 
required to provide caused, 
or otherwise affected, 
decision to plead guilty 

 For cases dealing with this subject, see sec. 
10.42463. 

10.4248  Other matters 

10.42481  Bangert analysis (including 
requirement that entire 
record be examined to 
determine whether guilty 
plea valid) applies to 
allegation that trial court 
failed to establish factual 
basis for plea at time of 
plea hearing 

 For cases dealing with this subject, see sec. 
10.42412. 

10.42482  Trial court errs if it places 
any burden on defendant 
to establish basis for plea 
withdrawal after defendant 
makes prima facie showing 
that court violated 
mandatory duties and 
alleges that he or she did 
not know information that 
court was required to 
provide 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶20. 

10.42483  Trial court errs as matter of 
law if it grants plea 
withdrawal motion 
without allowing state 
opportunity to prove plea 
was knowingly, 
intelligently, and 
voluntarily entered 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶10. 

10.42484  When trial court complies 
with mandated procedures 
relating to information trial 
court is required to impart 
to pleading defendant, and 
trial court ascertains from 
defendant that he 
understands required 
information, may 
defendant later contend 
that he lied in answering 
trial court's questions in 
attempt to show 
unconstitutional plea? 

 For cases dealing with this subject, see sec. 
10.4997. 

10.42485  If state is unable to sustain 
burden to show that 
defendant actually knew 
information trial court was 
required to provide 
notwithstanding trial 
court's failure to provide it, 
state cannot avoid plea 
withdrawal by showing 
that lack of knowledge of 
required information did 
not cause, or otherwise 
affect, decision to plead 
guilty 

 State v. Harden, 2005 WI App 252, 287 Wis. 2d 
871, 707 N.W.2d 173, at ¶1-6. 
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10.42486  Defendant's right to 
evidentiary hearing under 
Bangert cannot be 
circumvented by either 
court or state asserting that 
based on record as a whole, 
defendant, despite 
defective plea colloquy, 
entered constitutionally 
sound plea 

 For cases dealing with this subject, see sec. 
10.4622. 

10.42487  Adequate and accurate plea 
colloquy (i.e., one that is 
not subject to challenge 
under Bangert) cannot be 
relied on to deny 
defendant hearing on 
motion to withdraw plea 
based on non-Bangert 
grounds, i.e., on something 
outside of plea colloquy 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶77. 

10.425  Failure, in federal court, to comply, 
on record at time of plea taking, 
with procedures mandated by Fed. 
Rule Crim. Proc. 11 relating to 
information trial court required to 
impart to pleading defendant 

10.4251  In general 

 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 
Term USSC-7. 

10.4252  To be entitled to plea 
withdrawal, a defendant who 
lets Rule 11 error pass without 
objection must satisfy Rule 
52(b)'s plain-error rule, i.e., 
must show that error affected 
his or her substantial rights 

10.42521  In general 

 United States v. Benitez, 124 S. Ct. 2333 (2004). 

 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 
Term USSC-7. 

10.42522  To show that error affected 
substantial rights, 
defendant must show 
reasonable probability 
that, but for the error, he or 
she would not have 
pleaded guilty 

 United States v. Benitez, 124 S. Ct. 2333 (2004). 

10.4253  When defendant has objected 
to Rule 11 error, error does not 
entitle defendant to relief if 
government can show that error 
did not affect defendant's 
substantial rights 

 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 
Term USSC-7. 

10.4254  In determining whether Rule 
11 error has affected substantial 
rights, reviewing court may 
examine whole record, not 
simply that made at plea 
hearing 

 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 
Term USSC-7. 

10.426  Denial of constitutional right 
occurring outside of plea process 

10.4261  In general 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶11. 

 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 
N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196. 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 136, sec. 7.4212. 

 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 
(1983): 1982 Term, p. 122, sec. 7.4224. 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 88, sec. 7.422. 

 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 
(1978): 1978 Term, p. 75, sec. 7.427. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 58, sec. 7.412. 
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 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶31. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

10.4262  State's failure to disclose 
exculpatory evidence 

 For cases dealing with this subject, see sec. 
10.436. 

10.427  Other matters 

10.4271  In federal court, defendant has 
no absolute right to withdraw 
plea after acceptance by district 
court but before district court 
decides whether to accept plea 
agreement; in such situation, 
defendant must show "fair and 
just reason" for plea 
withdrawal 

 United States v. Hyde, 117 S. Ct. 1630 (1997): 1996 
Term, p. 10-13, sec. 10.4251. 

10.43  Particular Grounds That May Or May 
Not Be Grounds For Plea Withdrawal 

10.431  Failure of trial court to comply with 
particular obligations in accepting 
guilty plea 

10.4311  In general 

 For cases dealing with this subject, see secs. 7.21 
and 10.424. 

10.4312  Failure to determine 
defendant's education and 
general comprehension 

 For cases dealing with this subject, see sec. 7.212. 

10.4313  Failure to establish defendant's 
knowledge and understanding 
of nature of crime and range of 
punishments 

10.43131  Nature of crime 

 For cases dealing with this subject, see sec. 
7.2131. 

10.43132  Range of punishments 

 For cases dealing with this subject, see sec. 
7.2132. 

10.4314  Failure to establish 
voluntariness of plea (i.e., 
whether any promises or 
threats have been made) 

 For cases dealing with this subject, see sec. 7.214. 

10.4315  Failure to advise unrepresented 
defendant about representation 
by counsel 

 For cases dealing with this subject, see sec. 7.215. 

10.4316  Failure to determine that the 
conduct which the defendant 
admits constitutes offense to 
which he is pleading guilty 
(i.e., failure to establish factual 
basis for plea) 

 For cases dealing with this subject, see sec. 7.216. 

10.4317  Failure to advise defendant of 
constitutional rights he is 
waiving by entry of plea and to 
secure waiver of them 

 For cases dealing with this subject, see sec. 7.217. 

10.4318  Failure to comply with 
statutory obligation to inform 
defendant of possibility of 
deportation if he is not citizen 

 For cases dealing with this subject, see sec. 7.218. 

10.4319  Other failures 

10.43191  Failure to advise defendant 
that prosecutor's 
recommendation and plea 
agreement is not binding 
on trial court 

 For cases dealing with this subject, see sec. 
7.2191. 

10.43192  Failure to advise defendant 
of collateral consequences 
of plea 

 For cases dealing with this subject, see secs. 
7.2194 and 7.2195. 
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10.43193  Failure to advise defendant 
of direct consequences of 
plea 

 For cases dealing with this subject, see sec. 
7.2192. 

10.43194  Failure to advise defendant 
regarding parole 
eligibility, including 
possibility that trial court 
may set parole eligibility 
date 

 For cases dealing with this subject, see sec. 
7.2196. 

10.432  Denial of effective assistance of 
counsel 

10.4321  In general 

 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 
Term, p. 10-11, sec. 10.436. 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 25-4, sec. 25.261. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶1-17. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶1-19. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

 For cases dealing generally with the right to the 
effective assistance of counsel during the plea 
process, see sec. 7.2412. 

10.4322  Particular defects in counsel's 
performance 

10.43221  Failure to investigate 
certain alibi witnesses 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352. 

10.43222  Failure to advise defendant 
that he could not be 
convicted of both offenses 
to which he pleaded guilty 
(e.g., felony murder and 
underlying felony) 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-
30. 

10.43223  Failure to investigate and 
pursue claim that 
confession was coerced and 
given without Miranda 
warnings 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶15-17. 

10.43224  Failure to pursue defense 
of mental disease or defect 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶19. 

10.43225  Failure to bring motion to 
suppress evidence 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶4-16. 

10.4323  Defendant must establish that 
he would not have pled guilty 
if lawyer had not performed 
deficiently 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-
30. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

10.433  Failure of state to comply with plea 
agreement 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 156, sec. 8.791. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 87, sec. 7.421. 
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 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 7-1, sec. 
7.1512. 

 For cases dealing generally with the prosecutor's 
obligation to comply with a plea agreement, see 
sec. 7.15. 

 For cases dealing with withdrawal of the plea as 
a remedy for breach of a plea agreement, see sec. 
7.172. 

10.434  Newly discovered evidence 

10.4341  In general 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶12-21. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶7-28. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 
(Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

10.4342  When plea withdrawal sought 
on this ground prior to 
sentencing 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶13. 

10.4343  Victim's or other witness's 
recantation 

10.43431  In general 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

10.43432  When plea withdrawal 
sought on this ground prior 
to sentencing 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

10.43433  Requirement of 
corroboration: in general 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

10.43434  Requirement of 
corroboration: when plea 
withdrawal sought prior to 
sentencing 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

10.43435  When withdrawal sought 
on this basis, court may 
consider timing of 
recantation 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶24. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶20. 

10.43436  Remedy when appellate 
court finds error in trial 
court's denial of a new trial 
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 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

10.4344  Newly discovered evidence 
does not include the "new 
appreciation of the importance 
of evidence previously known 
but not used" 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶7-28. 

10.4345  Requirements for granting plea 
withdrawal based on newly 
discovered evidence 

10.43451  In general 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶15. 

10.43452  First requirement: evidence 
must have come to moving 
party's knowledge after 
trial 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶21. 

10.43453  Second requirement: 
moving party must not 
have been negligent in 
seeking to discover it 

10.43454  Third requirement: 
evidence must be material 
to issue 

10.43455  Fourth requirement: 
evidence must not be 
merely cumulative to 
testimony which was 
introduced at trial 

10.43456  Fifth requirement: 
evidence must create 
reasonable probability that 
outcome would be 
different on retrial 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶21. 

10.4346  Appellate review of trial court's 
determination whether 
evidence constituted newly 
discovered evidence 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶14. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶10-12. 

10.435  Misinformation 

10.4351  In general 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 98, sec. 7.4221. 

10.4352  Inaccurate legal information 

10.43521  In general 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

10.43522  Erroneous advice regarding 
parole eligibility 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

10.436  State's failure to disclose 
exculpatory evidence prior to entry 
of plea 

 For cases dealing with this subject, see sec. 
6.81142. 

10.437  Counsel's failure to advise 
defendant that he could not be 
convicted of both offenses to which 
he pleaded guilty (e.g., felony 
murder and underlying felony) 

10.4371  In general 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-
30. 

http://www.wicourts.gov/html/ca/00/00-0122.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19356�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19356�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19356�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19356�
http://www.wicourts.gov/html/ca/00/00-0122.htm�
http://www.wicourts.gov/html/ca/02/02-0156.htm�


10-64 

10.4372  To be entitled to plea 
withdrawal on this ground, 
defendant must establish that 
he would not have pleaded 
guilty if lawyer had not failed 
to advise him that he could not 
be convicted of both offenses 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-
30. 

10.438  Other grounds 

10.4381  Plea was to, or was based on, 
legal impossibility 

 For cases dealing with this subject, see sec. 
7.4985. 

10.4382  Plea bargain, pursuant to which 
plea was entered, was illusory 
(i.e., plea bargain did not 
confer any real benefit on 
defendant) 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶64-78. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶1-18. 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶18. 

10.4383  Plea entered pursuant to 
"package plea agreement" 

 For cases dealing with this subject, see sec. 
10.42353. 

10.4384  Defendant's youth 

 For cases dealing with this subject, see sec. 
10.42354. 

10.4385  Lack of sufficient time to 
consider plea agreement 
pursuant to which plea entered 

 For cases dealing with this subject, see sec. 
10.42355. 

10.4386  Defense counsel pressured 
defendant to enter into plea 
agreement pursuant to which 
plea entered 

 For cases dealing with this subject, see sec. 
10.42356. 

10.4387  Plea prompted by defendant's 
desire to help codefendant 

 For cases dealing with this subject, see sec. 
10.42357. 

10.4388  Defendant religious or moral 
scruples caused him to plead 

 For cases dealing with this subject, see sec. 
10.42358. 

10.4389  Plea prompted by defendant's 
desire to obtain benefit for 
another, e.g. family member 

 For cases dealing with this subject, see sec. 
10.42359. 

10.439  Other grounds (cont'd) 

 For cases dealing with this subject, see sec. 
10.42351. 

10.4391  Defendant pressured by family 
and/or friends to enter plea 

 For cases dealing with this subject, see sec. 
10.42351. 

10.4392  Defendant lacked 
understanding of party-to-a-
crime liability 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶1-46. 

10.4393  Defendant's lacked sufficient 
comprehension of English 
language to enter valid plea 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶20. 
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10.4394  Fact that court has informed 
defendant of intention not to 
follow sentence 
recommendation in plea 
agreement and has offered 
defendant opportunity to 
withdraw plea 

 For cases dealing with this subject, see sec. 
7.2482. 

10.44  Particular Grounds That May Or May 
Not Be Grounds For Plea Withdrawal 
(cont'd) 

10.441  Failure to admit guilt 

 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 
(Ct. App. 1981): 1981 Term, p. 98, sec. 7.4221. 

 For cases dealing with the validity of an Alford 
plea, see sec. 7.472. 

10.442  Defendant's misunderstanding of 
collateral consequences of plea 

10.4421  In general 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶1-14. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

10.4422  When misunderstanding 
product of defendant's own 
inaccurate interpretation of law 
or facts 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶12. 

10.4423  When misunderstanding 
product of misinformation 
provided by defense counsel, 
prosecutor, or court 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶1-14. 

10.4424  Particular consequences 

10.44241  Possibility of deportation 

 For cases dealing with this subject, see sec. 
10.443. 

10.44242  Possibility of ch. 980 
commitment 

 For cases dealing with this subject, see sec. 
10.4453. 

10.44243  Requirement of sex 
offender registration 

 For cases dealing with this subject, see sec. 
10.4454. 

10.443  Plea was induced by legally 
impermissible, or otherwise legally 
defective, plea agreement 

10.4431  In general 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶71-75. 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶9. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶9. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶1-26. 

10.4432  Plea entered pursuant to plea 
agreement that violates public 
policy and cannot be enforced 

 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 
905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112. 

10.4433  Plea based on agreement that 
includes recommendation for 
invalid sentence 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

10.4434  Plea based on agreement that 
contains invalid reopen-and-
amend provision 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶72. 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 
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 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶9. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶9. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶1-26. 

10.4435  Plea based on agreement that 
includes invalid provision that 
matters normally waived by 
plea will be preserved for 
appellate review 

 For cases dealing with this subject, see sec. 7.481. 

10.444  Other grounds 

10.4441  Defendant's mistaken belief 
that he is not subject to 
deportation as result of plea 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶40. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶11-12. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

10.4442  Defendant's alleged inability to 
understand information 
provided by counsel and/or 
court and/or plea questionnaire 
as result of medication ingested 
prior to entry of plea 

 For cases dealing with this subject, see sec. 
10.42332. 

10.4443  Defendant's alleged failure to 
read plea questionnaire on 
which trial court relied in 
accepting plea 

 For cases dealing with this subject, see sec. 
10.42333. 

10.4444  Counsel's alleged assurance 
that defendant would receive 
mild sentence 

 For cases dealing with this subject, see sec. 
10.42334. 

10.445  Other Grounds (cont'd) 

10.4451  Post-plea finding of 
incompetency 

 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 
(Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436. 

10.4452  Failure to inform defendant of 
possibility of ch. 980 (sexual 
predator) commitment 

 For cases dealing with this subject, see sec. 
7.21971. 

10.4453  Defendant's misunderstanding 
that offense(s) to which he 
pleaded would not subject him 
to ch. 980 (sexually violent 
person) commitment 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶73-74. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶1-14. 

10.4454  Defendant's misunderstanding 
that offense(s) to which he 
pleaded would not require him 
to register as sex offender 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶73-74. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶1-14. 

10.4455  Plea bargain pursuant to which 
plea entered was "poor deal" 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 

10.4456  Prosecutor's post-plea use of 
inconsistent argument in co-
actor's case 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 
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10.4457  Trial court's failure to explain 
difference between no-contest 
plea defendant entered and 
guilty plea to dispel 
defendant's misconception that 
he would receive lesser 
sentence for pleading no 
contest 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶11. 

10.4458  Matters related to read-ins 

10.44581  Failure of defendant to 
know that dismissed 
charges would be treated as 
read-ins 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶27-28. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶11-16. 

10.44582  Failure of defendant to 
understand read-in 
procedure 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶1-98. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶27-28. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶11-16. 

10.44583  Failure of trial court to 
ascertain defendant's 
knowledge that dismissed 
charges would be treated as 
read-ins 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶27-28. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶11-16. 

10.44584  Failure of trial court to 
ascertain defendant's 
understanding of read-in 
procedure 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶1-98. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶27-28. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶9. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶11-16. 

10.44585  Failure of trial court to 
inform defendant that 
read-in offenses would be 
deemed admitted by 
defendant 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶1-98. 

10.44586  Failure of defendant to 
understand that read-in 
offense would be deemed 
admitted by defendant 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶1-98. 

10.44587  Defendant's denial of guilt 
of offense that was read-in 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶40. 

10.4459  Trial court's failure to 
determine whether defendant 
needed interpreter and/or 
failure to secure waiver of right 
to interpreter 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶6-9. 

 For cases dealing generally with a defendant's 
right to an interpreter, see secs. 12.693 and 30.971. 

10.446  Other grounds (cont'd) 

10.4461  Defendant allegedly 
misunderstood provisions of 
diversion agreement entered 
into as part of plea bargain that 
resulted in plea 
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 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

10.4462  Defendant's alleged lack of 
knowledge that his sentence 
would turn in part upon old 
claims of other alleged victims 
(whom he would be denied the 
opportunity to cross-examine) 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

10.4463  Plea allegedly coerced by 
defendant's belief that he could 
not afford to have case tried 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

10.4464  Prosecutor had conflict of 
interest 

 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. 
App. 1998): 1997 Term, p. 7-14, sec. 7.3241. 

10.4465  Lack of knowledge or 
understanding of effect of plea 
on right to raise issues on 
appeal 

10.44651  In general 

 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 
(1983): 1982 Term, p. 45, sec. 2.971. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶9-10. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶12. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 
(Ct. App. 1982): 1982 Term, p. 122, sec. 7.4221. 

 For cases dealing with the validity of a plea 
conditioned on the preservation of the defendant's 
right to appeal an issue normally waived by plea, 
see sec. 7.481. 

10.44652  Remedy when this flaw in 
entry of plea occurred 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

10.4466  Misunderstanding of validity 
of counts dismissed as result of 
plea agreement 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

10.4467  Failure of counsel to provide 
advice 

 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 
Term, p. 10-11, sec. 10.436. 

 United States v. Broce, 109 S. Ct. 757 (1989): 1988 
Term, p. 10-7, sec. 10.4223. 

10.4468  Fact that oral amendment of 
charge to which defendant pled 
guilty did not allege particular 
element of crime 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

10.4469  Failure to have defendant 
specifically articulate plea he is 
entering 

 For cases dealing with this subject, see sec. 
7.2113. 

10.447  Other grounds (cont'd) 

10.4471  Defendant's developmental 
disabilities 

10.44711  Developmental disabilities 
that kept defendant from 
fully understanding what 
he was doing 

 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113. 

10.44712  Developmental 
disabilitiesthat impaired 
defendant's judgment 

 For cases dealing with this subject, see sec. 
7.2194 and 7.2195. 
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10.4472  Defendant's mental illness that 
caused him to lack capacity to 
enter valid plea 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶18. 

10.4473  Development disabilities that 
impaired defendant's judgment 

 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113. 

10.4474  Fact that counsel did not advise 
defendant of possible 
constitutional infirmity of 
statute creating offense to 
which plea entered 

10.44741  When appellate court 
considers constitutional 
challenge to possible 
constitutional infirmity of 
statute creating crime to 
which plea entered and 
concludes it is 
constitutional, plea is not 
vulnerable to attack on this 
ground 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.4231. 

10.4475  Defendant's ignorance that 
prior coerced confession could 
not be admitted in evidence 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 133, sec. 7.4222. 

10.4476  Defendant's disappointment in 
sentence imposed 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶35. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.4222. 

 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 
(Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212. 

10.4477  Trial court's rejection of 
sentence recommendation 
agreed to as part of negotiated 
guilty plea 

 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 
N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196. 

 State v. Betts, 129 Wis. 2d 1, 383 N.W.2d 876 
(1986): 1985 Term, p. 36, sec. 2.9215. 

10.4478  Failure to inform defendant of 
parole eligibility 

 For cases dealing with this subject, see sec. 
7.2196. 

10.4479  Trial counsel's misinforming 
defendant of parole eligibility 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

10.448  Other grounds (cont'd) 

10.4481  Failure to apprehend quality of 
state's case or the likely 
penalties attached to alternative 
courses of action 

 United States v. Broce, 109 S. Ct. 757 (1989): 1988 
Term, p. 10-7, sec. 10.4224. 

10.4482  Change in applicable law 

 United States v. Broce, 109 S. Ct. 757 (1989): 1988 
Term, p. 10-7, sec. 10.4224. 

10.4483  Assertion of innocence 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶11. 

 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 
(Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212. 

 For cases dealing generally with the proposition 
that, in attempting to establish a manifest injustice 
warranting plea withdrawal, an assertion of 
innocence is an important factor, but not 
dispositive, see sec. 10.4228. 

10.4484  Desire to have jury trial on 
issue of guilt or innocence 

 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 
(Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212. 
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10.4485  Defense counsel's 
renegotiation of plea agreement 
without informing defendant 
or obtaining defendant's 
consent 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

10.4486  Failure to inform defendant of 
potential maximum term to 
which he would be subjected 
in the event probation is 
revoked 

 For cases dealing with this subject, see sec. 
7.21986. 

10.4487  Failure to inform defendant 
that, under truth-in-sentencing, 
there is no parole or good time 

 For cases dealing with this subject, see secs. 
7.21963 and 7.21988. 

10.4488  Misunderstanding 
consequence of plea with 
respect to possible reduction of 
offense to lower grade felony at 
sentencing if state failed to 
negate mitigating circumstance 
that reduces offense to lower 
grade felony 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶10-31. 

10.4489  Coercion by defense counsel to 
enter plea 

 For cases dealing with this subject, see sec. 
10.42363. 

10.449  Other grounds (cont'd) 

10.4491  Importance of known facts, 
which would support defense 
to criminal charge, not realized 
until after sentencing 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

10.4492  Misunderstanding of nature of 
plea agreement 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 87, sec. 7.421. 

10.4493  Plea improperly conditioned on 
preservation of defendant's 
right to appeal issue normally 
waived by plea 

 For cases dealing with this subject, see sec. 7.481. 

10.4494  Failure to inform defendant of 
possibility that restitution may 
be ordered 

 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 
(Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193. 

10.4495  Failure to inform defendant 
entering Alford plea that 
failure to admit guilt during 
treatment ordered as condition 
of probation might result in 
revocation of probation and 
imprisonment 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

10.4496  Fact that plea proceeding was 
conducted via closed-circuit 
television 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶8-13. 

10.4497  Overstatement of potential 
sentence 

10.44971  In general 

 For cases dealing generally with the requirement 
that a trial court accepting guilty of no-contest plea 
must advise the defendant of the possible penalties 
for the crime to which he is pleading, see sec. 
7.2132. 
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10.44972  When potential sentence is 
overstated and defendant 
receives less than 
maximum that law allows, 
may defendant complain 
that overstatement of 
sentence constituted 
manifest injustice or 
otherwise provides 
grounds for plea 
withdrawal? 

 For cases dealing with this subject, see sec. 
7.21328. 

10.4498  Defendant entered plea 
following judge’s participation 
in plea negotiation 

 For cases dealing with this subject, see sec. 
7.1934. 

10.4499  Prosecutor's failure to comply 
with statutory discovery 
obligations 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶24-39. 

10.45  Burden And Standard Of Proof 

10.451  Burden of proof 

10.4511  In general 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶63. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 
(1997): 1996 Term, p. 34-4, sec. 34.5212. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 
(1991): 1990 Term, p. 10-5, sec. 10.4211. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 88, sec. 7.43. 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 88, sec. 7.43. 

 Lepley v. State, 90 Wis. 2d 369, 280 N.W.2d 124 
(1979): 1978 Term, p. 73, sec. 7.421. 

 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 
(1979): 1978 Term, p. 73, sec. 7.421. 

 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 
(1978): 1978 Term, p. 75, sec. 7.43. 

 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 
(1978): 1978 Term, p. 75, sec. 7.43. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 58, sec. 7.42. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶10. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶5. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶7. 

 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 
(Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 
(Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 
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 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 
331 (Ct. App. 1993): 1992 Term, p. 10-5, sec. 10.441. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, 
sec. 10.4222. 

 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 
(Ct. App. 1983): 1983 Term, p. 156, sec. 7.43. 

10.4512  On question whether 
defendant has "fair and just 
reason" for plea withdrawal 
before sentencing 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶32, 71. 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶22. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶17. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶26. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

10.4513  On question whether manifest 
injustice exists 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶71. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶18, 42. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶22. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶10. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶15. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶9. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶5. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶6. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶15. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶7. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

10.4514  On question whether plea was 
knowingly, intelligently, and 
voluntarily entered 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶60. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶29. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶12. 

10.4515  On question whether state has 
suffered prejudice so as to 
warrant denial of plea 
withdrawal request based on 
fair and just reason 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶43. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

10.4516  When defendant seeks to 
withdraw plea based on newly 
discovered evidence 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶23. 
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10.4517  Requirement that defendant 
allege that he in fact did not 
know or understand 
information which should have 
been provided at plea hearing 
before burden shifts to state to 
show knowing, voluntary, and 
intelligent nature of plea 

 For cases dealing with this subject, see sec. 
10.42424. 

10.4518  Distinction between Bangert-
type violations (i.e., defect in 
plea taking apparent from face 
of record) and Nelson/Bentley-
type violations (i.e., attacks on 
plea dependent on facts outside 
record [e.g., attack based on 
claim of ineffective assistance 
of counsel, involuntariness, 
etc.]) in determining who has 
burden of proof 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶55. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶14, 29. 

 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 
726 N.W.2d 671, at ¶17. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶14-20. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶18. 

10.452  Standard of proof 

10.4521  In general 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶10. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶5. 

10.4522  On question whether 
defendant has shown manifest 
injustice 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶31, 71. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶18, 42. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶25. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶22. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶10. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶25. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶15. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶9. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶5. 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶5. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶6. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶15. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶7. 

10.4523  On question whether 
defendant has "fair and just 
reason" for plea withdrawal 
before sentencing 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶32. 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶22. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶17. 

10.4524  On question whether plea was 
knowingly, intelligently, and 
voluntarily entered 
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 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶60. 

10.46  Hearing On Motion 

10.461  When required; sufficiency of 
allegations of motion to require 
hearing on motion 

10.4611  In general 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶59. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶1-89. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶42-79. 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶38. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶50-65. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶13. 

 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 
1998 Term, p. 42-1, sec. 42.423. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 
(1986): 1985 Term, p. 103, sec. 7.25. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 89, sec. 7.442. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶23-24. 

 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 
726 N.W.2d 671, at ¶1-20. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶1-46. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶18. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶8. 

 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 
(Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 
331 (Ct. App. 1993): 1992 Term, p. 10-5, sec. 10.441. 

10.4612  Requirement that defendant 
allege that he in fact did not 
know or understand 
information which should have 
been provided at plea hearing 
before burden shifts to state to 
show knowing, voluntary, and 
intelligent nature of plea 

 For cases dealing with this subject, see sec. 
10.42424. 

10.4613  When request for withdrawal 
based on claim of ineffective 
assistance of counsel, 
defendant must allege, and 
provide support for, claim that 
he would not have pled guilty 
if attorney had not performed 
deficiently 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

10.4614  Distinction between Bangert-
type violations (i.e., defect in 
plea taking apparent from face 
of record) and Nelson/Bentley-
type violations (i.e., attacks on 
plea dependent on facts outside 
record [e.g., attack based on 
claim of ineffective assistance 
of counsel, involuntariness, 
etc.]) in determining what 
defendant must allege in plea 
withdrawal motion to secure 
hearing 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶74. 
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 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶50-65. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶14, 29. 

 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 
726 N.W.2d 671, at ¶4, 17-18. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶14-20. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶18. 

10.4615  Sufficiency of allegations when 
Bangert violation alleged, i.e., 
when defendant contends that 
trial court failed to comply with 
mandatory obligations at plea 
hearing 

 For cases dealing with this subject, see sec. 
10.4242. 

10.4616  Sufficiency of allegations must 
be tested either under Bangert 
or under Nelson/Bentley 
standards; there is no third 
hybrid test that may be applied 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶30-33. 

10.4617  When defendant claims that 
misunderstanding renders plea 
unknowing and/or 
unintelligent, conclusory 
allegation of misunderstanding 
is not sufficient 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶21-33. 

10.4618  If defendant seeks plea 
withdrawal based on claim that 
he was misled by counsel on 
some critical matter, he must 
allege in some fashion what 
was said to mislead him 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶44. 

10.4619  Hearsay allegations may be 
sufficient to warrant hearing 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶45. 

10.462  When required; sufficiency of 
allegations of motion to require 
hearing on motion (cont'd) 

10.4621  When trial court complies with 
mandated procedures designed 
to assure that plea is 
knowingly, intelligently, and 
voluntarily entered (e.g., 
questioning ascertaining 
defendant's understanding of 
information necessary to 
knowing and intelligent plea, 
questioning ascertaining 
voluntariness of plea, etc.), are 
defendant's allegations that in 
effect assert that he or she was 
lying in responding to that 
questioning sufficient to 
require hearing? 

 For cases dealing with this subject, see sec. 
10.4997. 

10.4622  Defendant's right to 
evidentiary hearing under 
Bangert cannot be 
circumvented by either court or 
state asserting that based on 
record as a whole, defendant, 
despite defective plea colloquy, 
entered constitutionally sound 
plea 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶7, 70. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶13. 

10.4623  Standard of appellate review of 
sufficiency of allegations of 
motion to require hearing 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶17. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶30-31, 78-79. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶23. 
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 For cases dealing with the standard of appellate 
review of the decision whether the defendant has 
made showing in his motion that his plea was 
accepted without compliance with required 
procedures, see sec. 10.48171. 

 For cases dealing with the standard of appellate 
review of the decision whether the defendant has 
made showing in his motion that he did not know 
or understand information that should have been 
provided at plea hearing, see sec. 10.48173. 

10.4624  Adequate and accurate plea 
colloquy (i.e., one that is not 
subject to challenge under 
Bangert) cannot be relied on to 
deny defendant hearing on 
motion to withdraw plea based 
on non-Bangert grounds, i.e., 
on something outside of plea 
colloquy 

 For cases dealing with this subject, see sec. 
10.42467. 

10.4625  When allegations of motion are 
sufficient to require hearing 
under Bangert, it may not be 
necessary to assess whether 
they are also sufficient under 
Nelson/Bentley 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶80-87. 

10.463  Procedures in general 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424. 

 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. 
App. 1994): 1994 Term, p. 7-7, sec. 7.2182. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

 For cases dealing with the procedures to be 
followed when the trial court fails to comply with 
mandatory procedures in plea taking (Bangert 
analysis), see sec. 10.424. 

10.464  Matters that may be considered 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 
(1978): 1978 Term, p. 75, sec. 7.441. 

10.465  Applicability of attorney-client 
privilege at hearing 

 For cases dealing with this subject, see sec. 
17.2422. 

10.466  Requirement that defendant allege 
that he in fact did not know or 
understand information which 
should have been provided at plea 
hearing before burden shifts to 
state to show knowing, voluntary, 
and intelligent nature of plea 

 For cases dealing with this subject, see sec. 
10.42424. 

10.467  Requirement of fact-finding 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 89, sec. 7.441. 

10.468  Applicability of defendant's fifth 
amendment privilege at hearing 

10.4681  When defendant is basing 
withdrawal motion on failure 
to comply with prescribed 
procedures for taking plea 

 For cases dealing with this subject, see sec. 
10.42441. 
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10.469  Distinction between Bangert-type 
violations (i.e., defect in plea taking 
apparent from face of record) and 
Nelson/Bentley-type violations (i.e., 
attacks on plea dependent on facts 
outside record [e.g., attack based on 
claim of ineffective assistance of 
counsel, involuntariness, etc.]) in 
determining what must be proved 
at hearing and who must prove it 

 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 
726 N.W.2d 671, at ¶17. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶14-20. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶18. 

10.47  Remedy For Defects In Plea Taking 

10.471  Constitutional defects in general 

 For cases dealing with this subject, see sec. 
7.2472. 

10.472  Statutory defects in general 

 For cases dealing with this subject, see sec. 
7.2473. 

10.473  Failure to inform defendant of 
possibility of deportation 

 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 
(Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141. 

10.474  Remedy when record establishes 
factual basis for misdemeanor, but 
not for felony to which defendant 
pleaded guilty 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

10.475  When defendant attempts to 
preserve for appellate review issue 
waived by entry of guilty plea, 
court may either allow withdrawal 
of plea or consider issue defendant 
attempted to preserve on its merits 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

10.476  Remedy when, in theft prosecution, 
factual basis exists for theft but not 
for value of property stolen that is 
necessary to render theft a felony 

 For cases dealing with this subject, see sec. 
7.2165. 

10.477  Remedy when appellate or trial 
court reaches conclusion that has 
effect of negating plea bargain (e.g., 
when it sets aside conviction on 
one of a number of offenses to 
which defendant pled guilty 
pursuant to plea bargain) 

 For cases dealing with this subject, see sec. 7.195. 

10.48  Appellate Review Of Disposition Of 
Motion 

10.481  Standards of review 

10.4811  Of factual findings and 
credibility determinations 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶29. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶24. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶19. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶11. 

10.48111  Factual findings 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶16. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 10-13, sec. 10.4711. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 
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 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 106, sec. 7.4512. 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 89, sec. 7.4512. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶7. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶22. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶9. 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶6. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶5. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶7. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶6. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶5. 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶10. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶4. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.42431. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

10.48112  Credibility determinations 
are province of trial court 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶12. 

 For cases dealing with this subject, see sec. 
10.483. 

10.4812  Of decision whether to permit 
withdrawal, i.e., whether facts 
constitute grounds for 
withdrawal 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶9. 

 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 
N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196. 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 
(1997): 1996 Term, p. 34-4, sec. 34.5212. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 106, sec. 7.4512. 

 State v. Shegrud, 131 Wis. 2d 133, 389 N.W.2d 7 
(1986): 1985 Term, p. 35, sec. 2.9214. 

 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 
(1985): 1984 Term, p. 132, sec. 7.4212. 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 89, sec. 7.4511. 

 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 
(1978): 1978 Term, p. 75, sec. 7.451. 

 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 
(1978): 1978 Term, p. 75, sec. 7.451. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 58, sec. 7.43. 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶7. 
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 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶16. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶10. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶12. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶11. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶22. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶5. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶14. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶8. 

 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 
388, 702 N.W.2d 87, at ¶10. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶10. 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶6. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶4. 

 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶9. 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶9. 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶10. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶15. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶7. 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶8. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶7. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 
(Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122. 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 
439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-10, sec. 10.4612. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 10-7, sec. 10.4311. 

 State v. Shanks, 152 Wis. 2d 284, 448 N.W.2d 264 
(Ct. App. 1989): 1989 Term, p. 10-7, sec. 10.4311. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122. 

 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 
(Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 40, sec. 2.924. 

 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 
(Ct. App. 1983): 1983 Term, p. 156, sec. 7.451. 
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10.4813  Of decision whether party has 
met burden of proof 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. 
App. 1994): 1994 Term, p. 7-7, sec. 7.2182. 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, 
sec. 10.4222. 

10.4814  Of decision whether to allow 
plea withdrawal prior to 
sentencing (i.e., whether 
defendant has shown fair and 
just reason for plea withdrawal 
and state has not demonstrated 
prejudice) 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶6, 29-30, 33, 44-51, 60,64-88. 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 
746 N.W.2d 599, at ¶7. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶14. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶22. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶24, 29. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶14. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶10. 

 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 
299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶20. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶24. 

 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 
(Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 
(Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312. 

10.4815  Of decision whether defendant 
has shown manifest injustice 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶15. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶14. 

 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 
(Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 
624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 
10.42112. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

10.4816  Of decision whether plea was 
knowingly, intelligently, and 
voluntarily entered 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶61. 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶31. 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶29. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶24. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶19. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶16. 
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 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶9. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶7. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶11. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶6. 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶6. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶5. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶7. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶6. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶5. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶12. 

 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 
619 N.W.2d 132, 2000 Term WCA-91, at ¶4. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.42431. 

10.4817  Of decisions required under 
Bangert analysis 

10.48171  Of decision whether 
defendant has made 
showing that his plea was 
accepted without 
compliance with required 
procedures 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶48. 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶30-31. 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶25. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶21. 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶12. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶7. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶9. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶6. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶24. 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶16. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8. 

 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 
(Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312. 

 State v. McKee, 212 Wis. 2d 488, 569 N.W.2d 93 
(Ct. App. 1997): 1997 Term, p. 7-7, sec. 7.2132. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 
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10.48172  Of decision whether state 
has met burden to show 
that, notwithstanding 
noncompliance with 
mandated procedures, 
defendant's plea was 
knowingly entered 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶45. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶12. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶7. 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

10.48173  Of decision whether 
defendant has made 
showing that he did not 
know or understand 
information that should 
have been provided at plea 
hearing 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶30-31. 

 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 
N.W.2d 906, at ¶21. 

10.4818  Other decisions 

10.48181  Of decision whether there 
was factual basis for plea 

 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 
632 N.W.2d 872, 2001 Term WCA-34, at ¶9. 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112. 

 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 
(Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611. 

10.48182  Of decision whether 
defendant has established 
denial of relevant 
constitutional right 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶4. 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶9. 

10.48183  Application of law to facts 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

10.48184  Of decision whether newly 
discovered evidence 
warranting plea 
withdrawal exists 

 For cases dealing with this subject, see sec. 
10.4346. 

10.48185  Of decision whether plea 
was made under 
constitutionally acceptable 
circumstances 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶4. 

10.48186  Of determination whether 
facts constituted 
constitutional violation 
sufficient to warrant 
withdrawal 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶8. 

10.48187  Of determination whether 
information provided to 
defendant as part of plea 
taking (e.g., description of 
nature of offense) was 
legally correct 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶10. 

10.48188  Of decision whether 
defendant was denied 
constitutional right 
occurring outside of plea 
process that entitles him to 
withdrawal of plea 
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 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶11. 

10.48189  Of decision which 
standard is applicable to 
plea withdrawal motion 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶15. 

10.4819  Other decisions (cont'd) 

10.48191  Of decision whether 
defendant has made prima 
facie showing that plea was 
entered involuntarily or 
unknowingly 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶7. 

 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 
(Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151. 

10.48192  Of decision whether 
allegations of motion to 
withdraw plea are 
sufficient to require 
hearing 

 For cases dealing with this subject, see sec. 
10.4623. 

10.48193  Of determination of proper 
remedy 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶10-13. 

10.48194  Of decision whether plea 
colloquy was deficient 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶17. 

10.482  Scope of review; may examine 
entire record 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

 State v. Shegrud, 131 Wis. 2d 133, 389 N.W.2d 7 
(1986): 1985 Term, p. 35, sec. 2.9214. 

 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 
(1985): 1984 Term, p. 53, sec. 2.9213. 

 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 
(1978): 1978 Term, p. 75, sec. 7.452. 

 For cases dealing with the trial court's and 
appellate court's review of entire record to 
determine whether state has borne burden to 
demonstrate that defendant knew information 
required for knowing intelligent and voluntary 
plea, see sec. 10.42432. 

10.483  Credibility determinations are for 
trial court, not appellate court, to 
make 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶34. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶29. 

 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 
(Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312. 

10.484  Need to look for evidence to 
uphold trial court's exercise of 
discretion (e.g., need to 
independently review record to 
determine whether trial court's 
decision can be sustained when 
trial court has not properly 
exercised discretion) 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶35, 75. 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

10.485  Need for motion to withdraw plea 
in trial court to obtain appellate 
review of whether grounds exist to 
withdraw plea 

 For cases dealing with this subject, see sec. 7.493. 

10.486  Appealability of order granting 
motion to withdraw guilty or no-
contest plea 

 For cases dealing with this subject, see sec. 
11.11458. 
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10.487  In reviewing trial court's decision, 
appellate court will assume facts, 
reasonably inferable from record, 
in manner that supports that 
decision 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶22, 28. 

10.488  Conflicts and contradictions in 
testimony are for trial court, not 
appellate court, to resolve 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶34. 

10.49  Other Matters 

10.491  Waiver of right to attack plea 

10.4911  Waiver of right to raise ground 
for plea withdrawal by not 
raising that ground in the trial 
court 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352. 

10.4912  Decision not to withdraw plea 
after alleged ground for 
withdrawal known constitutes 
reaffirmation of plea and 
abandons or waives right to 
later seek withdrawal of plea 
on that ground 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

10.4913  Decision not to pursue motion 
to withdraw plea after it is filed 
constitutes abandonment of 
motion 

 For cases dealing with this subject, see sec. 
10.498. 

10.492  Challenge to validity of plea and 
request for its withdrawal cannot 
be made for first time on appeal 

 For cases dealing with this subject, see sec. 
7.4931. 

10.493  Need for contemporaneous 
objection to alleged breach of plea 
agreement by prosecutor to 
preserve issue 

 For cases dealing with this subject, see sec. 
7.1551. 

10.494  Effect of granting motion when 
plea entered pursuant to plea 
bargain granting benefits to 
defendant 

 For cases dealing with this subject, see sec. 
7.4994. 

10.495  Proving denial of right to counsel 
in collateral attack on plea 
proceeding 

 For cases dealing with this subject, see sec. 
7.4992. 

10.496  Collateral attack on plea 

 For cases dealing with this subject, see sec. 7.495. 

10.497  Sufficiency of postconviction 
motion 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

10.498  Abandonment of motion to 
withdraw plea 

10.4981  By expressly declining to 
pursue motion after it is filed 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶10-12. 

10.499  Other matters 

10.4991  When defendant seeks to 
withdraw plea on basis that his 
attorney failed to properly 
advise him with respect to 
entering plea, defendant 
thereby waives attorney-client 
privilege 

 For cases dealing with this subject, see sec. 
17.2422. 
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10.4992  Defendant who successfully 
withdraws plea no longer has 
benefit of concessions or 
dismissals called for by plea 
bargain; original charges may 
be reinstated and parties may 
be returned to positions they 
were in prior to agreement 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶14. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶25. 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶21. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶38. 

 For cases dealing with the remedy when an 
appellate court reaches conclusion that has effect 
of negating plea bargain (e.g., when it sets aside 
conviction on one offense to which defendant pled 
guilty pursuant to plea bargain), see sec. 7.195. 

10.4993  When defendant seeks to 
withdraw plea on basis that his 
attorney failed to properly 
advise him with respect to 
entering plea, defendant must 
establish that he would not 
have pleaded guilty had he 
been properly advised 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-
30. 

10.4994  Same standards apply to both 
felony and misdemeanor cases 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 10-10, sec. 10.471. 

10.4995  Remedy when appellate or trial 
court reaches conclusion that 
has effect of negating plea 
bargain (e.g., when it sets aside 
conviction on one of a number 
of offenses to which defendant 
pled guilty pursuant to plea 
bargain) 

 For cases dealing with this subject, see sec. 7.195. 

10.4996  Order granting motion to 
withdraw guilty or no-contest 
plea is not "final" order 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶12-16. 

10.4997  When trial court complies with 
mandated procedures designed 
to assure that plea is 
knowingly, intelligently, and 
voluntarily entered (e.g., 
questioning ascertaining 
defendant's understanding of 
information necessary to 
knowing and intelligent plea, 
questioning ascertaining 
voluntariness of plea, etc.) may 
defendant later contend that he 
lied in answering trial court's 
questions in attempt to show 
unconstitutional plea? 

10.49971  Decisions answering this 
question "no" 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶20. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶10. 

10.49972  Decisions answering this 
question "yes" 

 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 
726 N.W.2d 671, at ¶11-15, 18. 

10.4998  Two distinct types of violations 
that may provide grounds for 
plea withdrawal:  Bangert-type 
violations (i.e., defect in plea 
taking apparent from face of 
record) and Nelson/Bentley-
type violations (i.e., attacks on 
plea dependent on facts outside 
record [e.g., attack based on 
claim of ineffective assistance 
of counsel, involuntariness, 
etc.] 

10.49981  In general 

 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 
N.W.2d 794, at ¶3. 
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 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶55. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶8. 

10.49982  Defendant may invoke 
both Bangert and 
Nelson/Bentley in single 
motion to withdraw plea 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶73-74. 

 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 
754 N.W.2d 203, at ¶8. 

10.49983  Distinction between 
Bangert-type violations 
and Nelson/Bentley-type 
violations in determining 
what defendant must 
allege in plea withdrawal 
motion to secure hearing 

 For cases dealing with this subject, see sec. 
10.4614. 

10.49984  Distinction between 
Bangert-type violations 
and Nelson/Bentley-type 
violations in determining 
who has burden of proof 

 For cases dealing with this subject, see sec. 
10.4518. 

10.4999  Adequate and accurate plea 
colloquy (i.e., one that complies 
with all requirements of plea 
colloquy and, therefore, is not 
subject to challenge under 
Bangert) cannot be relied on to 
deny defendant's motion to 
withdraw plea when such 
motion is based on matters 
outside of plea colloquy (e.g., 
ineffective assistance of 
counsel, involuntariness, etc.) 

 For cases dealing with this subject, see sec. 
10.42467. 

10.5  Reexamination Of Those Found NGI 

10.51  Test For Continuing Commitment 

10.511  In general 

 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 
Term, p. 10-4, sec. 10.512. 

 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 
(1995): 1994 Term, p. 10-11, sec. 10.512. 

 State v. Field, 118 Wis. 2d 269, 347 N.W.2d 365 
(1984): 1983 Term, p. 157, sec. 7.51. 

 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 
(1979): 1978 Term, p. 75, sec. 7.51. 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 
(Ct. App. 1984): 1984 Term, p. 133, sec. 7.51. 

10.512  Constitutionality of continuing 
commitment of insanity acquittee 
who no longer suffers from any 
mental illness, based on 
dangerousness alone 

 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 
Term, p. 10-4, sec. 10.512. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 
(1995): 1994 Term, p. 10-11, sec. 10.512. 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 10-6, sec. 10.512. 

10.52  Burden And Standard Of Proof 

 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 
(1995): 1994 Term, p. 10-13, sec. 10.52. 

 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 
(1979): 1978 Term, p. 76, sec. 7.52. 

 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 
(Ct. App. 1984): 1984 Term, p. 133, sec. 7.52. 

10.53  Reexamination Procedures 

10.531  In general 
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 State v. Field, 118 Wis. 2d 269, 347 N.W.2d 365 
(1984): 1983 Term, p. 157, sec. 7.52. 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 89, sec. 7.51. 

10.532  Requirement that hearing be held 
within thirty days 

10.5321  In general 

 State v. R.R.E., 162 Wis. 2d 698, 470 N.W.2d 283 
(1991): 1990 Term, p. 10-13, sec. 10.591. 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶8. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶7. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶10. 

 State v. R.A.R., 147 Wis. 2d 218, 432 N.W.2d 685 
(Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.521. 

10.5322  Requirement is directory, not 
mandatory 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶8. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶7. 

10.5323  Remedy for failure to comply 
with requirement 

 For cases dealing with this subject, see sec. 
10.5921. 

10.533  Right to jury trial 

 State ex rel. Gebarski v. Milwaukee County Circuit 
Court, 80 Wis. 2d 489, 259 N.W.2d 531 (1977): 1977 
Term, p. 58, sec. 7.51. 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, p. 10-11, sec. 10.582. 

10.54  Admission Of Evidence 

 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 
(Ct. App. 1984): 1984 Term, p. 133, sec. 7.54. 

10.55  Jury Instructions 

10.551  Instruction on dangerousness 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

10.56  Sufficiency Of Evidence 

10.561  In general 

 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 
(1979): 1978 Term, p. 76, sec. 7.53. 

 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶1-15. 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 
(Ct. App. 1984): 1984 Term, p. 134, sec. 7.56. 

10.562  Fact finder's right to reject expert 
testimony, even when 
uncontradicted 

 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶9. 

10.563  Appellate review of sufficiency of 
the evidence 

 For cases dealing with this subject, see sec. 
10.5942. 

10.57  Conditional Release 

10.571  Conditions of release 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 106, sec. 7.551. 

10.572  Interstate Compact on Mental 
Health (Wis. Stat. § 51.75), which 
permits persons on "conditional 
release" to receive care or 
supervision in another state, does 
not apply to criminal committed 
under Wis. Stat. § 971.17 

 State v. Devore, 2004 WI App 87, 272 Wis. 2d 383, 
679 N.W.2d 890, at ¶1-12. 

10.58  Recommitment After Conditional 
Release 
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10.581  Constitutionality of statute 
permitting recommitment 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 106, sec. 7.561. 

10.582  Due process procedures required 

 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 
(Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583. 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, p. 10-11, sec. 10.581. 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 108, sec. 7.562. 

10.583  Requirement that hearing be held 
within thirty days of filing of 
recommitment petition 

10.5831  In general 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶7-
14. 

10.5832  Requirement is directory, not 
mandatory 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶7-
14. 

10.5833  Remedy for failure to comply 
with requirement 

 For cases dealing with this subject, see sec. 
10.5922. 

10.584  Admission of evidence 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 108, sec. 7.563. 

10.585  Defendant not entitled to jury trial 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, p. 10-11, sec. 10.582. 

10.586  Grounds for commitment 

 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 
(Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583. 

10.587  Need to consider alternative 
placement 

 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 
N.W.2d 375, 2001 Term WSC-229, at ¶17. 

 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 
(Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583. 

10.588  Need to fashion specific remedy 
when placement not available 

 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 
(Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583. 

10.589  Appellate review of recommitment 
decision 

10.5891  Mode of review:  
recommitment order is 
reviewable under Wis. Stat. § 
809.30 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶11. 

10.5892  Standard of review 

 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 
(Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583. 

10.59  Other Matters 

10.591  Court has no authority to designate 
the maximum level of inpatient 
facility 

 State v. Smith, 106 Wis. 2d 151, 316 N.W.2d 124 
(Ct. App. 1982): 1981 Term, p. 99, sec. 7.51. 

10.592  Defendant not entitled to discharge 
because hearing not held in timely 
fashion 

10.5921  Reexamination hearing 

 State v. R.R.E., 162 Wis. 2d 698, 470 N.W.2d 283 
(1991): 1990 Term, p. 10-13, sec. 10.591. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶7. 

 State v. R.A.R., 147 Wis. 2d 218, 432 N.W.2d 685 
(Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.521. 
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10.5922  Recommitment hearing 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶7-
14. 

10.593  Maximum duration of commitment 
of one found NGI 

 For cases dealing with this subject, see sec. 8.782. 

10.594  Appellate review 

10.5941  Of correctness of instructions 
given 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

10.5942  Of sufficiency of evidence to 
justify continuing commitment 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶30. 

 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶6. 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

10.6  Federal Habeas Corpus 

10.61  Standards For Granting Relief; 
Particular Matters That May Or May 
Not Be Grounds For Relief 

10.611  In general 

 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 10-7, sec. 10.612. 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

 McCleskey v. Zant, 111 S. Ct. 1454 (1991): 1990 
Term, p. 10-14, sec. 10.611. 

 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 
Term, p. 157, sec. 7.611. 

 Wainwright v. Goode, 104 S. Ct. 378 (1983): 1983 
Term, p. 157, sec. 7.611. 

 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, 
p. 100, sec. 7.61. 

 Harris v. Rivera, 102 S. Ct. 460 (1981): 1981 Term, 
p. 100, sec. 7.61. 

10.612  Standards for granting relief 

10.6121  First standard: Claim that was 
adjudicated on merits in state 
court may not be ground for 
relief unless adjudication of 
claim "resulted in a decision 
that was contrary to, or 
involved an unreasonable 
application of, clearly 
established Federal law, as 
determined by the Supreme 
Court of the United States" 

10.61211  In general 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

 Wright v. Van Patten, 128 S. Ct. 743 (2008). 

 Panetti v. Quarterman, 127 S. Ct. 2842 (2007). 

 Schriro v. Landrigan, 127 S. Ct. 1933 (2007). 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 Kane v. Espitia, 126 S. Ct. 407 (2005). 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

 Brown v. Payton, 125 S. Ct. 1432 (2005). 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 

 Middleton v. McNeil, 124 S. Ct. 1830 (2004). 

 Mitchell v. Esparza, 124 S. Ct. 7 (2003). 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

 Price v. Vincent, 123 S. Ct. 1848 (2003). 
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 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 
Term USSC-13. 

 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term 
USSC-3. 

 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 
Term USSC-1. 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 
Term, p. 9-28, sec. 9.5632. 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-13, sec. 10.61111. 

10.61212  "Contrary to" 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

 Mitchell v. Esparza, 124 S. Ct. 7 (2003). 

 Price v. Vincent, 123 S. Ct. 1848 (2003). 

 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 
Term USSC-13. 

 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term 
USSC-3. 

 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 
Term USSC-1. 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-13, sec. 10.61111. 

10.61213  "Unreasonable application 
of" 

 Porter v. McCollum, 130 S. Ct. 447 (2010). 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 

 Middleton v. McNeil, 124 S. Ct. 1830 (2004). 

 Mitchell v. Esparza, 124 S. Ct. 7 (2003). 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

 Wiggins v. Smith, 123 S. Ct. 2527 (2003). 

 Price v. Vincent, 123 S. Ct. 1848 (2003). 

 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 
Term USSC-13. 

 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 
Term USSC-1. 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-13, sec. 10.61111. 

10.61214  "Clearly established 
Federal law, as determined 
by the Supreme Court of 
the United States": in 
general 

 Wright v. Van Patten, 128 S. Ct. 743 (2008). 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 
Term USSC-13. 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-13, sec. 10.61111. 

10.61215  "Clearly established 
Federal law, as determined 
by the Supreme Court of 
the United States":  limited 
to constitutional decisions 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term 
USSC-3. 

10.61216  "Clearly established law" 
refers to law established by 
Supreme Court decisions at 
time of relevant state-court 
decision 

 Smith v. Spisak, 130 S. Ct. 676 (2010). 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 
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10.61217  "Clearly established law" 
refers to holdings, as 
opposed to dicta, of 
Supreme Court decisions 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004). 

10.61218  In applying this standard, 
federal court is limited to 
consideration of record 
state court had before it 

 Holland v. Jackson, 124 S. Ct. 2736 (2004). 

10.61219  In applying this standard, 
federal courts are not free 
to presume that state court 
did not comply with 
constitutional dictates on 
basis of nothing more than 
lack of citation to 
controlling federal or state 
decision 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

10.6122  First standard: Claim that was 
adjudicated on merits in state 
court may not be ground for 
relief unless adjudication of 
claim "resulted in a decision 
that was contrary to, or 
involved an unreasonable 
application of, clearly 
established Federal law, as 
determined by the Supreme 
Court of the United States" 
(cont'd) 

10.61221  When state court's 
adjudication of claim is 
dependent on antecedent 
unreasonable application 
of federal law, this 
standard is met 

 Panetti v. Quarterman, 127 S. Ct. 2842 (2007). 

10.61222  Application of this 
standard when 
constitutional defect in 
instructions is alleged 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

10.61223  Application of this 
standard when claim of 
ineffective assistance of 
counsel is made 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

10.61224  Habeas court not required 
to review state court 
decision de novo before 
applying this standard 

 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 
Term USSC-13. 

10.61225  Does this standard apply 
when it is unclear whether 
state court addressed claim 
(e.g., when state court 
rejected claim of 
ineffective assistance of 
counsel, but it is unclear 
whether decision was 
based on finding of no 
deficient performance or 
no prejudice) 

 For cases dealing with this subject, see sec. 
10.61243. 

10.6123  Second standard: Claim that 
was adjudicated on merits in 
state court may not be ground 
for relief unless adjudication of 
claim "resulted in a decision 
that was based on an 
unreasonable determination of 
the facts in light of the 
evidence presented in the State 
court proceeding" 

10.61231  In general 

 Wood v. Allen, 130 S. Ct. 841 (2010). 

 Schriro v. Landrigan, 127 S. Ct. 1933 (2007). 

 Rice v. Collins, 126 S. Ct. 969 (2006). 

 Miller-El v. Dretke, 125 S. Ct. 2317 (2005). 

 For cases dealing generally with federal review 
of state court findings of fact, see sec. 10.64. 
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 For cases dealing with the presumption of 
correctness afforded state court findings on factual 
issues, see sec. 10.641. 

10.61232  Presumption of correctness 
of state court findings on 
factual issues in general 

 For cases dealing with this subject, see sec. 
10.641. 

10.61233  Relationship of this 
standard to presumption of 
correctness of state court 
findings on factual issues 
set out in § 2254(e)(1) 

 Wood v. Allen, 130 S. Ct. 841 (2010). 

10.61234  State court determination 
of facts not rendered 
unreasonable merely 
because federal habeas 
court would have reached 
different conclusion in first 
instance 

 Wood v. Allen, 130 S. Ct. 841 (2010). 

10.6124  Principles governing 
application of standards 

10.61241  Presumption that state 
courts know and follow 
law 

 Holland v. Jackson, 124 S. Ct. 2736 (2004). 

 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 
Term USSC-1. 

10.61242  Highly deferential 
standard for evaluating 
state-court rulings, which 
demands that state court 
decisions be given benefit 
of the doubt 

 Holland v. Jackson, 124 S. Ct. 2736 (2004). 

 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 
Term USSC-1. 

10.61243  Deferential standards not 
applicable when state 
courts did not reach merits 
of petitioner's claim 

 Cone v. Bell, 129 S. Ct. 1769 (2009). 

10.61244  Do these deferential 
standards apply when it is 
unclear whether state court 
addressed claim (e.g., when 
state court rejected claim of 
ineffective assistance of 
counsel, but it is unclear 
whether decision was 
based on finding of no 
deficient performance or 
no prejudice) 

 Smith v. Spisak, 130 S. Ct. 676 (2010). 

10.613  Particular matters that may or may 
not be grounds for relief 

10.6131  Error of state law 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

 Gilmore v. Taylor, 113 S. Ct. 2112 (1993): 1992 
Term, p. 10-11, sec. 10.693. 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

 Lewis v. Jeffers, 110 S. Ct. 3092 (1990): 1989 Term, 
p. 10-7, sec. 10.611. 

 Pulley v. Harris, 104 S. Ct. 871 (1984): 1983 Term, 
p. 157, sec. 7.612. 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 100, sec. 7.61. 

10.6132  Fourth Amendment issues 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 10-8, sec. 10.614. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 10-8, sec. 10.613. 

 McCleskey v. Zant, 111 S. Ct. 1454 (1991): 1990 
Term, p. 10-14, sec. 10.611. 

 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 
1985 Term, p. 109, sec. 7.614. 
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 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 157, sec. 7.613. 

 Cardwell v. Taylor, 103 S. Ct. 2015 (1983): 1982 
Term, p. 124, sec. 7.611. 

10.6133  When state conviction based on 
guilty plea 

 Haring v. Prosise, 103 S. Ct. 2368 (1983): 1982 
Term, p. 124, sec. 7.612. 

10.6134  Ineffective assistance of 
counsel claim predicated on 
failure to raise fourth 
amendment claim 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 10-9, sec. 10.617. 

 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 
1985 Term, p. 109, sec. 7.614. 

10.6135  Sufficiency of evidence to 
convict 

10.61351  In general 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 10-8, sec. 10.615. 

 For cases holding that the sufficiency of the 
evidence to convict is a federal constitutional issue, 
see sec. 19.56. 

10.61352  In assessing whether 
evidence was insufficient 
to convict, court may only 
assess evidence introduced 
at trial; consideration of 
evidence adduced post-
trial, casting doubt on 
evidence adduced at trial, 
is inappropriate 

 For cases dealing with this subject, see sec. 
19.562. 

10.61353  It is not error to cast test of 
sufficiency of evidence in 
terms of "reasonable" jury, 
rather than "rational" one, 
and that asks whether jury 
could be convinced of 
defendant's guilt, rather 
than whether it could be 
convinced of each element 
of crime 

 For cases dealing with this subject, see sec. 
19.563. 

10.61354  In assessing whether 
evidence was insufficient 
to convict, court must 
review evidence in light 
most favorable to 
prosecution 

 For cases dealing with this subject, see sec. 
19.564. 

10.61355  In assessing whether 
evidence was insufficient 
to convict, court must 
assume that trier of fact 
resolved any conflicts in 
testimony, or conflicts in 
inferences drawn from 
historical facts, in favor or 
prosecution 

 For cases dealing with this subject, see sec. 
19.565. 

10.61356  In assessing whether 
evidence was insufficient 
to convict, court must 
consider all evidence 
submitted, including that 
erroneously admitted 

 For cases dealing with this subject, see sec. 
19.582. 

10.6136  Refusal to give lesser-included 
offense instruction 

 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 
Term, p. 49, sec. 4.525. 

10.6137  Discrimination in grand jury 
selection 
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 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 10-9, sec. 10.616. 

 Rose v. Mitchell, 99 S. Ct. 2993 (1979): 1978 Term, 
p. 76, sec. 7.612. 

10.6138  Other matters 

10.61381  Miranda issues 

 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 
Term, p. 10-8, sec. 10.614. 

 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 
Term, p. 2-4, sec. 2.192. 

10.61382  Claim of "actual innocence" 
based on newly discovered 
evidence 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

 House v. Bell, 126 S. Ct. 2064 (2006). 

 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 
10-14, sec. 10.6712. 

 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 10-7, sec. 10.612. 

 For cases dealing with the question whether 
there exists a constitutionl right to be released from 
imprisonment upon a showing of "actual 
innocence," see sec. 30.99992. 

10.61383  Evidentiary ruling 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

10.61384  Instructional error 

 Waddington v. Sarausad, 129 S. Ct. 823 (2009). 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-6, sec. 10.614. 

10.61385  Violation of federal law in 
general 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

 Reed v. Farley, 114 S. Ct. 2291 (1994): 1993 Term, 
p. 10-10, sec. 10.611. 

10.61386  Failure to comply with 
Interstate Agreement on 
Detainers' time limitation 
on holding trial 

 Reed v. Farley, 114 S. Ct. 2291 (1994): 1993 Term, 
p. 10-10, sec. 10.612. 

10.61387  Violation of federal rule 
requiring sentencing court 
to inform defendant of 
right to appeal, when 
defendant in fact knows of 
right to appeal 

 For cases dealing with this subject, see sec. 
9.1841. 

10.61388  Violation of Vienna 
Convention on Consular 
Relations 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

 For cases dealing generally with the Vienna 
Convention on Consular Relations, see sec. 47.878. 

10.61389  Allegation by American 
citizen held by American 
armed forces in foreign 
country that transfer of 
custody to that foreign 
country is likely to result 
in torture 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

10.6139  Other matters (cont'd) 

10.61391  Allegation by American 
citizen held in United 
States custody that, if he is 
turned over to foreign 
nation for prosecution for 
crime committed in that 
nation, he will not be 
entitled, in that 
prosecution, to protections 
afforded by United States 
Constitution 
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 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

10.614  Propriety of using federal habeas 
corpus petition to collaterally attack 
prior conviction used to enhance 
sentence for present conviction to 
which petition is addressed 

 For cases dealing with this subject, see sec. 
10.6994. 

10.62  Exhaustion Of State Remedies 

10.621  In general 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

 Baldwin v. Reese, 124 S. Ct. 1347 (2004). 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 O'Sullivan v. Boerckel, 119 S. Ct. 1728 (1999): 1998 
Term, p. 10-25, sec. 10.6222. 

 Mabra v. Klimas, 100 S. Ct. 2755 (1980): 1979 
Term, p. 90, sec. 7.66. 

10.622  Requirement that issue be fairly 
presented to state courts and that it 
be presented as federal 
constitutional issue 

10.6221  In general 

 Dye v. Hofbauer, 126 S. Ct. 5 (2005). 

 Howell v. Mississippi, 125 S. Ct. 856 (2005). 

 Baldwin v. Reese, 124 S. Ct. 1347 (2004). 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 10-5, sec. 10.621. 

 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 
Term, p. 110, sec. 7.621. 

 Anderson v. Harless, 103 S. Ct. 276 (1982): 1982 
Term, p. 124, sec. 7.621. 

 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 
Term, p. 89, sec. 7.64. 

 Smith v. Digmon, 98 S. Ct. 597 (1978): 1977 Term, 
p. 59, sec. 7.61. 

10.6222  Not satisfied by presentation in 
proceeding where review of 
issue is discretionary 

 Castille v. Peoples, 109 S. Ct. 1056 (1989): 1988 
Term, p. 10-8, sec. 10.6211. 

10.6223  State court must be alerted to 
fact that prisoner is asserting 
claim under federal 
constitution; issue must be 
presented as federal 
constitutional issue to state 
courts 

 Dye v. Hofbauer, 126 S. Ct. 5 (2005). 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 10-15, sec. 10.693. 

 Duncan v. Henry, 115 S. Ct. 887 (1995): 1994 
Term, p. 10-13, sec. 10.6221. 

10.6224  Requires presentation of issue 
when seeking discretionary 
review of appellate court 
decision by state's highest court 

 O'Sullivan v. Boerckel, 119 S. Ct. 1728 (1999): 1998 
Term, p. 10-25, sec. 10.6222. 

10.6225  Issue not "fairly presented" to 
state court if that court must 
read beyond petition or brief 
(or similar document) that does 
not alert it to presence of 
federal claim in order to find 
material, such as lower court 
opinion in case, that does so 

 Dye v. Hofbauer, 126 S. Ct. 5 (2005). 

 Baldwin v. Reese, 124 S. Ct. 1347 (2004). 

10.6226  Failure of state appellate court 
to mention federal claim does 
not mean that claim was not 
presented to it 

 Dye v. Hofbauer, 126 S. Ct. 5 (2005). 

10.623  Applies even in face of clear 
violation of constitutional rights 
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 Duckworth v. Serrano, 102 S. Ct. 18 (1981): 1981 
Term, p. 100, sec. 7.621. 

10.624  Requirement that all claims 
presented in petition be exhausted; 
"mixed" petitions (i.e., those 
containing both unexhausted and 
exhausted claims) must be 
dismissed unless petitioner deletes 
unexhausted claims or court grants 
stay and abeyance of petition 
pending exhaustion of claims 

10.6241  In general 

 Burton v. Stewart, 127 S. Ct. 793 (2007). 

 Rhines v. Weber, 125 S. Ct. 1528 (2005). 

 Pliler v. Ford, 124 S. Ct. 2441 (2004). 

 Castille v. Peoples, 109 S. Ct. 1056 (1989): 1988 
Term, p. 10-9, sec. 10.622. 

 Rose v. Lundy, 102 S. Ct. 1198 (1982): 1981 Term, 
p. 100, sec. 7.622. 

10.6242  When petitioner files mixed 
petition near expiration of one-
year statute of limitations 
imposed by AEDPA, and 
dismissal of mixed petition 
could render subsequent 
petition untimely, district court 
is not required to advise 
petitioner regarding 
consequences of options open 
to him 

 Pliler v. Ford, 124 S. Ct. 2441 (2004). 

10.6243  Stay and abeyance of petition 
to allow exhaustion of claims 

10.62431  Permissibility of stay and 
abeyance 

 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005). 

 Rhines v. Weber, 125 S. Ct. 1528 (2005). 

10.62432  Circumstances under 
which stay and abeyance 
should, and should not, be 
granted 

 Rhines v. Weber, 125 S. Ct. 1528 (2005). 

10.625  When double jeopardy issue raised 

 Justices of Boston Municipal Court v. Lydon, 104 S. 
Ct. 1805 (1984): 1983 Term, p. 157, sec. 7.621. 

10.626  Exhaustion rule not jurisdictional 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 158, sec. 7.622. 

10.627  Consideration of requirement 
within discretion of court of 
appeals when state fails to raise it 
in district court 

 Day v. McDonough, 126 S. Ct. 1675 (2006). 

 Granberry v. Greer, 107 S. Ct. 1671 (1987): 1986 
Term, p. 137, sec. 7.621. 

10.628  What defendant must show to 
obtain federal review of claim 
when he failed to present it to state 
court:  cause and prejudice 

10.6281  In general 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

10.629  Other matters 

10.6291  When defendant failed to 
present issue to state courts at 
all and now has no remedy 
available in state court 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

10.6292  Exhaustion by defaulting 
federal claim in state court 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 10-12, sec. 10.621. 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-14, sec. 10.622. 

10.6293  State prisoner does not need to 
petition for certiorari review by 
Supreme Court of state 
appellate decision to exhaust 
state remedies 
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 Roper v. Weaver, 127 S. Ct. 2022 (2007). 

10.6294  If issues raised by habeas 
petition are fully exhausted 
when petition filed, they do not 
become unexhausted upon 
petitioner's seeking certiorari 
review by Supreme Court of 
state appellate decision 
addressing those issues 

 Roper v. Weaver, 127 S. Ct. 2022 (2007). 

10.63  Procedural Default In State Proceeding 
Barring State Litigation Of 
Constitutional Claim Precludes Federal 
Court Consideration Of Claim Absent 
Showing Of Cause And Prejudice 

10.631  General rule 

 Cone v. Bell, 129 S. Ct. 1769 (2009). 

 Smith v. Texas, 127 S. Ct. 1686 (2007). 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 House v. Bell, 126 S. Ct. 2064 (2006). 

 Bradshaw v. Richey, 126 S. Ct. 602 (2005). 

 Dretke v. Haley, 124 S. Ct. 1847 (2004). 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term 
USSC-5. 

 Edwards v. Carpenter, 120 S. Ct. 1587 (2000): 1999 
Term, p. 10-16, sec. 10.63322. 

 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 
Term, p. 6-29, sec. 6.8111. 

 Stewart v. LaGrand, 119 S. Ct. 1018 (1999): 1998 
Term, p. 9-31, sec. 9.591. 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 

 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 
Term, p. 10-20, sec. 10.631. 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 10-15, sec. 10.693. 

 Reed v. Farley, 114 S. Ct. 2291 (1994): 1993 Term, 
p. 10-11, sec. 10.631. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 10-9, sec. 10.631. 

 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 
Term, p. 10-8, sec. 10.6712. 

 Keeney v. Tamayo-Reyes, 112 S. Ct. 1715 (1992): 
1991 Term, p. 10-7, sec. 10.6611. 

 Dugger v. Adams, 109 S. Ct. 1211 (1989): 1988 
Term, p. 10-10, sec. 10.634. 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

 Harris v. Reed, 109 S. Ct. 1038 (1989): 1988 Term, 
p. 10-9, sec. 10.632. 

 Murray v. Carrier, 106 S. Ct. 2639 (1986): 1985 
Term, p. 111, sec. 7.63. 

 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 
158, sec. 7.63. 

 United States v. Frady, 102 S. Ct. 1584 (1982): 1981 
Term, p. 97, sec. 7.274. 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 101, sec. 7.63. 

 Sumner v. Mata, 101 S. Ct. 764 (1981): 1980 Term, 
p. 89, sec. 7.62. 

10.632  What constitutes state procedural 
default that will bar federal 
consideration of constitutional 
claim 

10.6321  State decision must clearly and 
unambiguously state that it 
rests on state procedural 
grounds 

10.63211  Requirement in general 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-15, sec. 10.6311. 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 
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 Harris v. Reed, 109 S. Ct. 1038 (1989): 1988 Term, 
p. 10-9, sec. 10.632. 

 Caldwell v. Mississippi, 105 S. Ct. 2633 (1985): 1984 
Term, p. 176, sec. 10.8811. 

 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 
Term, p. 134, sec. 7.63. 

10.63212  Requirement not 
applicable when issue not 
raised at all in state courts 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

10.6322  State practice must be "firmly 
established and regularly 
followed" at time it is applied 

 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, 
p. 10-16, sec. 10.6312. 

 Terrell v. Morris, 110 S. Ct. 4 (1989): 1989 Term, p. 
10-7, sec. 10.632. 

 Johnson v. Mississippi, 108 S. Ct. 1981 (1988): 1987 
Term, p. 9-7, sec. 9.426. 

 James v. Kentucky, 104 S. Ct. 1830 (1984): 1983 
Term, p. 94, sec. 4.5372. 

10.6323  State procedural bar must be 
"adequate" to justify refusal to 
consider claim 

10.63231  In general 

 Beard v. Kindler, 130 S. Ct. 612 (2009). 

 Cone v. Bell, 129 S. Ct. 1769 (2009). 

 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term 
USSC-5. 

10.63232  Adequacy of state 
procedural bar is not 
within state's prerogative 
to decide; rather, it is itself 
a federal question 

 Cone v. Bell, 129 S. Ct. 1769 (2009). 

10.63233  Fact that state court has 
discretion whether or not 
to apply procedural rule 
does not automatically 
render that rule inadequate 

 Beard v. Kindler, 130 S. Ct. 612 (2009). 

10.6324  Failure to raise issue in state 
court 

10.63241  Failure to raise issue at all 
in state courts 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

10.63242  Failure to raise issue on 
appeal in state court 

 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 
Term, p. 112, sec. 7.63. 

10.63243  Failure to raise issue in 
petition for state supreme 
court review of state court 
of appeals' decision 

 O'Sullivan v. Boerckel, 119 S. Ct. 1728 (1999): 1998 
Term, p. 10-25, sec. 10.6222. 

10.6325  Failure to develop material 
facts 

 Keeney v. Tamayo-Reyes, 112 S. Ct. 1715 (1992): 
1991 Term, p. 10-7, sec. 10.6611. 

10.6326  Where defendant sought to 
invoke substance of 
constitutional right, defect in 
form of objection will not 
necessarily constitute 
procedural default 

 James v. Kentucky, 104 S. Ct. 1830 (1984): 1983 
Term, p. 94, sec. 4.5372. 

10.6327  Federal court must look to last 
explained state decision in 
determining whether decision 
rests on procedural grounds 

 Ylst v. Nunnemaker, 111 S. Ct. 2590 (1991): 1990 
Term, p. 10-17, sec. 10.6313. 

http://www.law.cornell.edu/supct/search/display.html?terms=ford%20v.%20georgia&url=/supct/html/historics/USSC_CR_0498_0411_ZS.html�
http://supct.law.cornell.edu/supct/html/08-992.ZS.html�
http://supct.law.cornell.edu/supct/html/07-1114.ZS.html�
http://supct.law.cornell.edu/supct/html/00-6933.ZS.html�
http://supct.law.cornell.edu/supct/html/07-1114.ZS.html�
http://supct.law.cornell.edu/supct/html/08-992.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Boerckel&url=/supct/html/97-2048.ZO.html�


10-99 

10.6328  Failure to object at trial in state 
court to instruction about 
which complaint is being made 
in federal court 

 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term 
USSC-5. 

10.6329  Other matters 

10.63291  Exorbitant application of 
generally sound rule 
renders state ground 
inadequate to stop 
consideration of federal 
question 

 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term 
USSC-5. 

10.63292  When resolution of state 
procedural law question 
depends on federal 
constitutional ruling, is 
procedural bar 
independent of federal law 
so as to bar federal 
consideration of 
constitutional claim? 

 Stewart v. Smith, 122 S. Ct. 2578 (2002), 2001 
Term USSC-22. 

10.63293  When state court declines 
to review merits of 
petitioner's claim on 
ground that it has done so 
already, it creates no bar to 
federal habeas corpus 
review 

 Wellons v. Hall, 130 S. Ct. 727 (2010). 

 Cone v. Bell, 129 S. Ct. 1769 (2009). 

10.63294  When state court declines 
to find claim has been 
waived by failure to 
comply with state 
procedural rules, federal 
court will do the same; 
federal court will not apply 
state procedural bar when 
state court itself has 
declined to do so 

 Cone v. Bell, 129 S. Ct. 1769 (2009). 

10.63295  State court's application of 
fugitive forfeiture law:  
refusal to consider 
defendant's attack on 
conviction and sentence 
because of defendant's 
escape from custody 
during pendency of attack 

 Beard v. Kindler, 130 S. Ct. 612 (2009). 

10.63296  Question whether state 
procedural ruling is 
adequate is question of 
federal law 

 Beard v. Kindler, 130 S. Ct. 612 (2009). 

10.633  What constitutes cause for default 

10.6331  In general 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 
Term, p. 6-29, sec. 6.8111. 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 McCleskey v. Zant, 111 S. Ct. 1454 (1991): 1990 
Term, p. 10-18, sec. 10.6321. 

10.6332  Counsel's error can be "cause" 
only if it constitutes ineffective 
assistance of counsel 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-15, sec. 10.6311. 

 Murray v. Carrier, 106 S. Ct. 2639 (1986): 1985 
Term, p. 111, sec. 7.63. 

10.6333  Counsel's decision not to 
pursue claim does not 
constitute cause absent 
showing of ineffective 
assistance of counsel 

10.63331  In general 

 Edwards v. Carpenter, 120 S. Ct. 1587 (2000): 1999 
Term, p. 10-16, sec. 10.63322. 
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 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 
Term, p. 112, sec. 7.63. 

 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 
158, sec. 7.63. 

10.63332  Ineffective-assistance-of-
counsel claim cannot serve 
as "cause" for procedural 
default of another claim 
when ineffective-assistance 
claim has itself been 
procedurally defaulted 

 Edwards v. Carpenter, 120 S. Ct. 1587 (2000): 1999 
Term, p. 10-16, sec. 10.63322. 

10.6334  When novelty of constitutional 
claim will constitute cause for 
procedural default 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Dugger v. Adams, 109 S. Ct. 1211 (1989): 1988 
Term, p. 10-10, sec. 10.634. 

 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 
Term, p. 112, sec. 7.63. 

 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 
158, sec. 7.63. 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 101, sec. 7.63. 

10.6335  Fact that factual basis for 
constitutional challenge was 
not readily discoverable by 
defense counsel may constitute 
cause 

10.63351  In general 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 Amadeo v. Zant, 108 S. Ct. 1771 (1988): 1987 Term, 
p. 10-5, sec. 10.63. 

10.63352  Fact that factual basis for 
constitutional challenge 
was not readily 
discoverable by defense 
counsel and that state 
postconviction relief was 
no longer available at time 
facts came to light 
establishes cause for 
procedural default 

 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 
Term, p. 10-17, sec. 10.65211. 

10.6336  When futility of presenting 
claim (e.g., by objecting) will 
constitute cause 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 101, sec. 7.63. 

10.6337  Prosecutor's withholding 
exculpatory evidence while 
maintaining open policy file 
upon which petitioner relies 

 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 
Term, p. 6-29, sec. 6.8111. 

10.634  What constitutes prejudice 

10.6341  In general 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 
Term, p. 6-29, sec. 6.8111. 

 United States v. Frady, 102 S. Ct. 1584 (1982): 1981 
Term, p. 97, sec. 7.274. 

10.635  Exception to general rule: 
Procedural-default rule not 
applicable when its application 
will result in "fundamental 
miscarriage of justice," i.e., when 
defendant actually innocent 

10.6351  In general 

 House v. Bell, 126 S. Ct. 2064 (2006). 
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 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 
10-14, sec. 10.6712. 

 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 
Term, p. 10-8, sec. 10.6712. 

 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 
Term, p. 112, sec. 7.63. 

10.6352  Does this exception apply 
when defendant is "actually 
innocent" of noncapital 
sentence imposed (i.e., when he 
is not eligible for sentence 
imposed)? 

 Dretke v. Haley, 124 S. Ct. 1847 (2004). 

10.6353  Federal court faced with 
allegation of actual innocence, 
whether of sentence imposed 
or crime charged, must first 
address all nondefaulted claims 
for comparable relief and other 
grounds for cause to excuse 
procedural default 

 Dretke v. Haley, 124 S. Ct. 1847 (2004). 

10.636  Appellate review of district court's 
findings on the question of 
procedural default 

 Amadeo v. Zant, 108 S. Ct. 1771 (1988): 1987 Term, 
p. 10-5, sec. 10.63. 

10.637  State's waiver of procedural default 
by failing to raise it in federal court 

 Bradshaw v. Richey, 126 S. Ct. 602 (2005). 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 10-15, sec. 10.693. 

10.638  Other matters 

10.6381  Procedural-default rule not 
limited to errors that do not 
affect truth-finding function 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 101, sec. 7.63. 

10.6382  Defendant cannot evade 
procedural-default rule by 
invoking plain-error rule 

 United States v. Frady, 102 S. Ct. 1584 (1982): 1981 
Term, p. 97, sec. 7.274. 

10.6383  Ordinarily, federal court 
should resolve claim of 
procedural bar before 
considering Teague claim 

 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 
Term, p. 10-24, sec. 10.692. 

10.6384  Federal court is not required to 
raise issue of procedural 
default sua sponte 

 Day v. McDonough, 126 S. Ct. 1675 (2006). 

 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 
10-20, sec. 10.6361. 

10.6385  May federal court raise issue of 
procedural default sua sponte? 

 Day v. McDonough, 126 S. Ct. 1675 (2006). 

 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 
10-20, sec. 10.6361. 

10.6386  State court's misinterpretation 
of federal law cannot form 
basis for imposition of 
adequate and independent 
state procedural bar 

 Smith v. Texas, 127 S. Ct. 1686 (2007). 

10.6387  Effect of decision of 
International Court of Justice 
requiring states to consider 
claim under Vienna 
Convention on Consular 
Relations even though it is 
procedurally barred under state 
law because of failure of 
defendant to properly raise it 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 
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10.6388  Effect of President's 
Memorandum attempting to 
enforce decision of 
International Court of Justice 
requiring states to consider 
claim under Vienna 
Convention on Consular 
Relations even though it is 
procedurally barred under state 
law because of failure of 
defendant to properly raise or 
preserve it 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

10.64  Federal Review Of State Court 
Findings Of Fact 

10.641  Presumption of correctness of state 
court findings on factual issues (28 
U.S.C. § 2254(d)(2)) 

10.6411  In general 

 Wood v. Allen, 130 S. Ct. 841 (2010). 

 Schriro v. Landrigan, 127 S. Ct. 1933 (2007). 

 Rice v. Collins, 126 S. Ct. 969 (2006). 

 Miller-El v. Dretke, 125 S. Ct. 2317 (2005). 

 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 
Term USSC-7. 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-17, sec. 2.6512. 

 Purkett v. Elem, 115 S. Ct. 1769 (1995): 1994 Term, 
p. 8-1, sec. 8.1432. 

 Burden v. Zant, 114 S. Ct. 654 (1994): 1993 Term, 
p. 10-11, sec. 10.651. 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
10-9, sec. 10.651. 

 Burden v. Zant, 111 S. Ct. 862 (1991): 1990 Term, 
p. 10-18, sec. 10.651. 

 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at 
page 2225 of opinion. 

 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 
1985 Term, p. 109, sec. 7.614. 

 Miller v. Fenton, 106 S. Ct. 445 (1985): 1985 Term, 
p. 113, sec. 7.65. 

 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 
Term, p. 81, sec. 4.1312. 

 Patton v. Yount, 104 S. Ct. 2885 (1984): 1983 Term, 
p. 84, sec. 4.114. 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 162, sec. 8.231. 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 158, sec. 7.65. 

 Wainwright v. Goode, 104 S. Ct. 378 (1983): 1983 
Term, p. 147, sec. 6.4915. 

 Maggio v. Fulford, 103 S. Ct. 2261 (1983): 1982 
Term, p. 125, sec. 7.65. 

 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 
Term, p. 125, sec. 7.65. 

 Sumner v. Mata, 102 S. Ct. 1303 (1982): 1981 
Term, p. 102, sec. 7.65. 

 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, 
p. 102, sec. 7.65. 

 Sumner v. Mata, 101 S. Ct. 764 (1981): 1980 Term, 
p. 88, sec. 7.61. 

 Cuyler v. Sullivan, 100 S. Ct. 1708 (1980): 1979 
Term, p. 89, sec. 7.62. 

10.6412  Relationship of this 
presumption to standard for 
granting habeas corpus relief 
set out in § 2254(d)(2) (state 
"decision . . . based on 
unreasonable determination of 
facts") 

 For cases dealing with this subject, see sec. 
10.61232. 

10.642  When evidentiary hearing required 
in federal court 

 For cases dealing with this subject, see sec. 
10.6571. 

10.643  Determinations to which 
presumption of correctness applies 
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10.6431  Impartiality of juror 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-17, sec. 2.6512. 

10.6432  Competency to stand trial 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-17, sec. 2.6512. 

 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at 
page 2225 of opinion. 

10.6433  Finding of absence of 
discriminatory intent with 
respect to use of peremptory 
strikes (i.e., Batson finding) 

 Miller-El v. Dretke, 125 S. Ct. 2317 (2005). 

 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 
Term USSC-7. 

10.644  Determinations to which 
presumption of correctness not 
applicable 

10.6441  "In custody" determination for 
Miranda purposes 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-17, sec. 2.6512. 

10.6442  Voluntariness of confession 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-17, sec. 2.6512. 

10.6443  Effectiveness of counsel's 
assistance 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 2-17, sec. 2.6512. 

10.645  Limitations on review of state court 
findings in federal habeas corpus 
proceeding are not necessarily 
applicable to state appellate court's 
review 

 For cases dealing with this subject, see sec. 
11.661. 

10.65  Procedure 

10.651  Federal rules of civil procedure 
generally applicable 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-16, sec. 10.651. 

 Browder v. Director, Dept. of Corrections of Illinois, 
98 S. Ct. 556 (1978): 1977 Term, p. 59, sec. 7.621. 

10.652  Petition for habeas corpus 

10.6521  Time for filing petition; statute 
of limitations 

10.65211  Requirement that 
petitioner be in custody 

 For cases dealing with this subject, see sec. 
10.695. 

10.65212  Effect of delay in filing 
petition 

 For cases dealing with this subject, see sec. 
10.6971. 

10.65213  Statute of limitations 

 For cases dealing with this subject, see sec. 
10.692. 

10.6522  Place for filing petition; venue 

10.65221  Proper venue is district 
with jurisdiction over 
respondent 

 Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004). 

10.6523  Respondent named in petition 

10.65231  Proper respondent is 
person who has immediate 
physical custody of 
petitioner 

 Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004). 

10.6524  Pro se petition to be liberally 
construed 

 Maleng v. Cook, 109 S. Ct. 1923 (1989): 1988 Term, 
p. 10-11, sec. 10.6921. 

10.6525  Required contents of petition 
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 Mayle v. Felix, 125 S. Ct. 2562 (2005). 

10.6526  Amendment of petition 

10.65261  In general 

 Mayle v. Felix, 125 S. Ct. 2562 (2005). 

10.65262  When amendment of 
petition relates back to 
filing date of original 
petition for purposes of 
statute of limitations 

 Mayle v. Felix, 125 S. Ct. 2562 (2005). 

10.6527  Federal claim must be 
presented with sufficient 
particularity 

10.65271  In general 

 Dye v. Hofbauer, 126 S. Ct. 5 (2005). 

10.65272  Presentation of claim with 
sufficient particularity may 
be made in appended 
supporting brief 

 Dye v. Hofbauer, 126 S. Ct. 5 (2005). 

10.653  Response to habeas petition 

 Browder v. Director, Dept. of Corrections of Illinois, 
98 S. Ct. 556 (1978): 1977 Term, p. 59, sec. 7.622. 

10.654  Stay of execution in capital case 
during federal habeas corpus 
review 

10.6541  Denial of stay where habeas 
petition fails to raise 
substantial federal claim 

 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 
Term, p. 10-12, sec. 10.661. 

10.6542  Stay may be granted when 
defendant invokes right to 
counsel without filing formal 
habeas corpus petition 

 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 
Term, p. 10-12, sec. 10.6631. 

10.6543  Stay of execution in capital case 

10.65431  Pending federal habeas 
corpus review 

 Lonchar v. Thomas, 116 S. Ct. 1293 (1996): 1995 
Term, p. 10-14, sec. 10.692. 

10.65432  On appeal of denial of 
habeas corpus petition 

 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 
Term, p. 112, sec. 6.4932. 

10.655  Bail pending habeas corpus review 

 For cases dealing with this subject, see sec. 
10.6995. 

10.656  Use of magistrate 

10.6561  District court's review of 
magistrate's recommendation 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 90, sec. 7.651. 

10.6562  Requirement of objection to 
magistrate's recommendation 
as prerequisite to appeal from 
district court's adoption of 
recommendation 

 Thomas v. Arn, 106 S. Ct. 466 (1985): 1985 Term, 
p. 113, sec. 7.661. 

10.657  Evidentiary hearing; independent 
fact finding by federal court 

10.6571  When required or permitted in 
general 

 Wellons v. Hall, 130 S. Ct. 727 (2010). 

 Schriro v. Landrigan, 127 S. Ct. 1933 (2007). 

 Bradshaw v. Richey, 126 S. Ct. 602 (2005). 

 Holland v. Jackson, 124 S. Ct. 2736 (2004). 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 

 Keeney v. Tamayo-Reyes, 112 S. Ct. 1715 (1992): 
1991 Term, p. 10-7, sec. 10.6611. 
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10.6572  Under § 2254(e)(2), if petitioner 
has failed to develop factual 
basis for claim in state court 
proceeding, federal court shall 
not hold evidentiary hearing on 
claim unless petitioner makes 
specified showings 

10.65721  Failure to develop claim's 
factual basis in state court 
proceeding is not 
established unless there is 
lack of diligence, or some 
greater fault, attributable to 
the petitioner or his 
counsel 

 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 
Term, p. 10-17, sec. 10.65211. 

10.65722  When lack of diligence, or 
some greater fault, exists 
and does not exist 

 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 
Term, p. 10-17, sec. 10.65211. 

10.658  Relief in habeas proceeding 

 For cases dealing with this subject, see sec. 10.67. 

10.659  Other matters 

10.6591  Appeal of district court's 
decision 

 For cases dealing with this subject, see sec. 10.68. 

10.6592  Right of "next friend" to bring 
habeas corpus petition on 
behalf of detained person 

 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 
Term, p. 10-8, sec. 10.661. 

10.6593  Post-judgment review in 
district court 

 Browder v. Director, Dept. of Corrections of Illinois, 
98 S. Ct. 556 (1978): 1977 Term, p. 59, sec. 7.623. 

10.6594  Summary dismissal 

 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 
Term, p. 10-12, sec. 10.661. 

10.6595  Discovery in habeas corpus 
proceeding 

 Wellons v. Hall, 130 S. Ct. 727 (2010). 

 Bracy v. Gramley, 117 S. Ct. 1793 (1997): 1996 
Term, p. 10-21, sec. 10.661. 

10.6596  "Gatekeeping" function of 
court of appeals for successive 
habeas petitions 

10.65961  Constitutionality of court 
of appeals' gatekeeping 
function and restrictions 
on successive petitions it 
must enforce 

 For cases dealing with this subject, see sec. 
10.668. 

10.65962  Constitutionality of 
deprivation of Supreme 
Court of authority to 
review court of appeals' 
decision 

 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 
Term, p. 10-13, sec. 10.671. 

10.6597  Expedited procedures provided 
in AEDPA for federal habeas 
proceedings in capital cases in 
states that meet certain 
conditions: in general 

 Calderon v. Ashmus, 118 S. Ct. 1694 (1998): 1997 
Term, p. 12-12, sec. 12.6971. 

10.6598  When initial petition dismissed 
because it raised unexhausted 
issues, petitioner may raise 
new issues in present petition 
that were not raised in initial 
petition 

 For cases dealing with this subject, see sec. 
10.6691. 

10.6599  Other matters 

10.65991  Applicability of civil rule 
15(b) (consideration of 
claims not raised in 
pleadings) to federal 
habeas proceeding 
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 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

10.66  Effect Of Prior Habeas Petition; 
Successive Petitions 

10.661  In general 

 Burton v. Stewart, 127 S. Ct. 793 (2007). 

 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005). 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-19, sec. 10.6912. 

 Stewart v. Martinez-Villareal, 118 S. Ct. 1618 
(1998): 1997 Term, p. 10-21, sec. 10.6621. 

 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 
Term, p. 10-22, sec. 10.6822. 

 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 
Term, p. 10-13, sec. 10.671. 

10.662  Where prior petition raised same 
issue 

10.6621  In general 

 Kuhlmann v. Wilson, 106 S. Ct. 2616 (1986): 1985 
Term, p. 114, sec. 7.671. 

 Antone v. Dugger, 104 S. Ct. 962 (1984): 1983 
Term, p. 146, sec. 6.4912. 

10.6622  Consideration of successive 
petition raising grounds 
identical to those heard and 
decided in previous petition 
barred absent showing of cause 
and prejudice 

10.66221  General rule 

 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 
10-14, sec. 10.6712. 

 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 
Term, p. 10-8, sec. 10.6712. 

10.66222  Exception when defendant 
shows miscarriage of 
justice, i.e., actual 
innocence 

 Bell v. Thompson, 125 S. Ct. 2825 (2005). 

 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 
10-14, sec. 10.6712. 

 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 
Term, p. 10-8, sec. 10.6712. 

10.663  Where prior petition failed to raise 
issue (pre-AEDP restrictions 
imposed by Supreme Court) 

10.6631  In general 

 Gomez v. U.S. District Court, 112 S. Ct. 1652 
(1992): 1991 Term, p. 9-12, sec. 9.4251. 

 McCleskey v. Zant, 111 S. Ct. 1454 (1991): 1990 
Term, p. 10-19, sec. 10.691. 

 Antone v. Dugger, 104 S. Ct. 962 (1984): 1983 
Term, p. 146, sec. 6.4912. 

10.6632  Consideration of new claims 
not previously raised which 
constitute abuse of writ barred 
absent showing of cause and 
prejudice 

10.66321  General rule 

 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 
10-14, sec. 10.6712. 

 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 
Term, p. 10-8, sec. 10.6712. 

10.66322  Exception when defendant 
shows miscarriage of 
justice, i.e., actual 
innocence 

 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 
10-14, sec. 10.6712. 

 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 
Term, p. 10-8, sec. 10.6712. 

10.664  Where prior petition failed to raise 
issue (restrictions imposed by 
AEDP) 

10.6641  In general 

 Panetti v. Quarterman, 127 S. Ct. 2842 (2007). 

 Burton v. Stewart, 127 S. Ct. 793 (2007). 
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 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term 
USSC-27. 

10.6642  Requirement that petitioner 
apply to court of appeals for 
permission to file successive 
petition 

 Burton v. Stewart, 127 S. Ct. 793 (2007). 

 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term 
USSC-27. 

10.6643  Circumstances under which 
successive petition permitted 

10.66431  "Claim relies on new rule 
of constitutional law, made 
retroactive to cases on 
collateral review by the 
Supreme Court, that was 
previously unavailable" 

 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term 
USSC-27. 

10.665  Situations not deemed to present 
successive petition 

10.6651  Where issue raised on earlier 
petition was deemed to have 
been prematurely presented 

 Stewart v. Martinez-Villareal, 118 S. Ct. 1618 
(1998): 1997 Term, p. 10-21, sec. 10.6621. 

10.6652  Where earlier petition 
dismissed because it raised 
unexhausted issues 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-19, sec. 10.6912. 

 Stewart v. Martinez-Villareal, 118 S. Ct. 1618 
(1998): 1997 Term, p. 10-21, sec. 10.6621. 

10.6653  Petitioner's filing of motion for 
relief from judgment under 
FRCP 60(b) that does not assert 
or reassert claims of error in 
state conviction, but rather 
challenges district court's 
failure to reach merits 

 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005). 

10.6654  When claim made in second 
petition is that defendant in 
capital case is not sane (i.e., 
competent), so that he may not 
be lawfully executed, and claim 
was not ripe earlier 

 Panetti v. Quarterman, 127 S. Ct. 2842 (2007). 

10.666  Prisoner's motion to recall mandate 
of court of appeals on basis of 
merits of underlying decision can 
be regarded as second or successive 
application subject to restrictions of 
Antiterrorism and Effective Death 
Penalty Act of 1996 

 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005). 

 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 
Term, p. 10-21, sec. 10.663. 

10.667  When court of appeals recalls 
mandate on its own initiative, it is 
subject to the restrictions of the 
Antiterrorism and Effective Death 
Penalty Act if, in recalling the 
mandate, the court considers new 
claims or evidence presented in a 
successive application for habeas 
relief 

 Bell v. Thompson, 125 S. Ct. 2825 (2005). 

 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 
Term, p. 10-21, sec. 10.664. 

10.668  Constitutionality of restrictions on 
successive petitions imposed by 
Antiterrorism and Effective Death 
Penalty Act of 1996 

 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 
Term, p. 10-13, sec. 10.671. 

10.669  Other matters 

10.6691  When initial petition dismissed 
because it raised unexhausted 
issues, petitioner may raise 
new issues in present petition 
that were not raised in initial 
petition 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-19, sec. 10.6912. 
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10.6692  When motion for relief from 
judgment under FRCP 60(b) 
constitutes successive petition 

 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005). 

10.67  Relief In Habeas Proceeding 

10.671  In general 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 10-7, sec. 10.612. 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 102, sec. 7.661. 

 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, 
p. 103, sec. 7.682. 

10.672  Effect of failure to try defendant 
within time specified in district 
court's order granting habeas 
corpus relief 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 134, sec. 7.661. 

10.673  Harmless error standard to be 
applied in determining whether 
relief should be granted 

 For cases dealing with this subject, see sec. 
10.696. 

10.674  Defendant not entitled to relief 
based on decisions which were 
issued after his conviction became 
final and which announced a "new 
rule" 

 For cases dealing with this subject, see sec. 
10.694. 

10.675  Petitioner not entitled to relief 
unless court finds error not 
harmless, i.e., error had substantial 
and injurious effect on verdict 

 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 
Term, p. 10-26, sec. 10.6921. 

10.676  Habeas relief not available to 
enjoin United States from 
transferring individual, including 
American citizen, alleged to have 
committed crimes in, and detained 
within, territory of foreign 
sovereign to that sovereign for 
criminal prosecution 

 For cases dealing with this subject, see sec. 
10.69993. 

10.68  Appellate Review Of District Court's 
Decision 

10.681  Requirement of certificate of 
appealability (formerly certificate 
of probable cause) 

10.6811  In general 

 Miller-El v. Dretke, 125 S. Ct. 2317 (2005). 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 Tennard v. Dretke, 104 S. Ct. 2562 (2004). 

 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 
Term USSC-7. 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-19, sec. 10.6912. 

 Lozada v. Deeds, 111 S. Ct. 860 (1991): 1990 Term, 
p. 10-19, sec. 10.661. 

 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 
Term, p. 112, sec. 6.4932. 

10.6812  Jurisdiction of Supreme Court 
to review court of appeals' 
denial of application for 
certificate of appealability 

 For cases dealing with this subject, see sec. 
11.88192. 

10.6813  Test for granting 

10.68131  In general 

 Jimenez v. Quarterman, 129 S. Ct. 681 (2009). 

 Tennard v. Dretke, 104 S. Ct. 2562 (2004). 
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 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 
Term USSC-7. 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-19, sec. 10.6912. 

10.68132  Must make substantial 
showing of denial of 
"constitutional" right 

 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

10.68133  When district court has 
denied habeas petition on 
procedural grounds 

 Jimenez v. Quarterman, 129 S. Ct. 681 (2009). 

10.6814  Applicability of provision of 
Antiterrorism and Effective 
Death Penalty Act of 1996 
relating to requirement of 
certificate of appealability 

 For cases dealing with this subject, see sec. 
10.69913. 

10.6815  Order denying motion for 
appointment of counsel or 
motion to enlarge authority of 
appointed counsel is not 
subject to requirement of 
certificate of appealability 

 Harbison v. Bell, 129 S. Ct. 1481 (2009). 

10.682  Waiver of right to appeal by failure 
to object to magistrate's 
recommendation that district court 
adopts 

 Thomas v. Arn, 106 S. Ct. 466 (1985): 1985 Term, 
p. 113, sec. 7.661. 

10.683  Appealability of particular orders 
or judgments 

10.6831  Order denying motion for 
appointment of counsel or 
motion to enlarge authority of 
appointed counsel 

 Harbison v. Bell, 129 S. Ct. 1481 (2009). 

10.684  Time for filing notice of appeal 

10.6841  In general 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

 Browder v. Director, Dept. of Corrections of Illinois, 
98 S. Ct. 556 (1978): 1977 Term, p. 59, sec. 7.63. 

10.6842  Time is mandatory and 
jurisdictional 

10.68421  In general 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

10.68422  Because time is mandatory 
and jurisdictional, court 
has no authority to create 
equitable exceptions to 
time requirement 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

10.6843  Extending time for filing notice 
of appeal 

10.68431  In general 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

10.68432  When court extends time 
beyond that permitted by 
statute allowing extension 
of time, and notice of 
appeal is filed within time 
court sets but beyond that 
permitted by statute, 
appeal is untimely and 
court of appeals lacks 
jurisdiction 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

10.685  Stay of successful habeas 
petitioner's release pending appeal 

 Hilton v. Braunskill, 107 S. Ct. 2113 (1987): 1986 
Term, p. 138, sec. 7.691. 

10.686  Pro se prisoner's notice of appeal 
deemed "filed" at the moment of 
delivery to prison authorities for 
forwarding to district court 

 Houston v. Lack, 108 S. Ct. 2379 (1988): 1987 
Term, p. 10-7, sec. 10.6912. 
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10.687  Stay of execution pending appeal 
in capital case 

 For cases dealing with this subject, see sec. 
10.6543. 

10.688  Recall of mandate 

10.6881  Court's power to recall mandate 
in general 

 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 
Term, p. 10-22, sec. 10.6822. 

10.6882  Unless it acts to avoid a 
miscarriage of justice as 
defined by Supreme Court's 
habeas jurisprudence, a federal 
court of appeals abuses its 
discretion when it sua sponte 
recalls its mandate to revisit 
merits of earlier decision 
denying habeas relief to state 
prisoner 

 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 
Term, p. 10-22, sec. 10.6822. 

10.6883  When recall of mandate subject 
to restrictions of Antiterrorism 
and Effective Death Penalty 
Act on successive petitions 

 For cases dealing with this subject, see sec. 
10.666. 

10.689  Other matters 

10.6891  Staying or withholding 
mandate 

10.68911  Authority to stay or 
withhold mandate after 
denial of certiorari 

 Bell v. Thompson, 125 S. Ct. 2825 (2005). 

10.68912  Authority to stay or 
withhold mandate without 
entering order doing so 

 Bell v. Thompson, 125 S. Ct. 2825 (2005). 

10.68913  When court of appeals 
abuses discretion in 
staying or withholding 
mandate 

 Bell v. Thompson, 125 S. Ct. 2825 (2005). 

10.6892  Appellate court may set aside 
district court's fact findings 
only if they are clearly 
erroneous 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

 Amadeo v. Zant, 108 S. Ct. 1771 (1988): 1987 Term, 
p. 10-5, sec. 10.63. 

10.6893  When district court grants 
relief based on one claim made 
in petition, and does not 
address other claims that, if 
meritorious, would entitle 
petitioner to relief, and 
appellate court reverses district 
court on claim upon which 
relief was granted, appellate 
court may not remand with 
instructions to deny writ, but 
must either remand for district 
court's consideration of other 
claims or explain why such 
consideration is unnecessary 

 Corcoran v. Levenhagen, 130 S. Ct. 8 (2009). 

10.6894  Waiver of right to raise issue in 
appellate court by failing to 
present it in federal habeas 
petition 

 For cases dealing with this subject, see sec. 
10.69891. 

10.69  Other Matters 

10.691  Habeas corpus cannot be used as 
vehicle to create new constitutional 
rule unless rule would be applied 
retroactively to all defendants on 
collateral review 

10.6911  General principles 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 
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 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

 Stewart v. LaGrand, 119 S. Ct. 1018 (1999): 1998 
Term, p. 9-31, sec. 9.591. 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 10-15, sec. 10.693. 

 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, 
p. 10-16, sec. 10.6912. 

 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 
Term, p. 10-13, sec. 10.6911. 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 29-9, sec. 29.471. 

 Graham v. Collins, 113 S. Ct. 892 (1993): 1992 
Term, p. 10-10, sec. 10.692. 

 Sawyer v. Smith, 110 S. Ct. 2822 (1990): 1989 
Term, p. 47-4, sec. 47.223. 

 Collins v. Youngblood, 110 S. Ct. 2715 (1990): 1989 
Term, p. 30-6, sec. 30.921. 

 Saffle v. Parks, 110 S. Ct. 1257 (1990): 1989 Term, 
p. 10-8, sec. 10.691. 

 Butler v. McKellar, 110 S. Ct. 1212 (1990): 1989 
Term, p. 10-8, sec. 10.691. 

 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 
Term, p. 10-11, sec. 10.691. 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶16. 

 For cases dealing with the analogous, if not 
identical, rule that a defendant is not entitled to 
habeas corpus relief based on decisions that were 
issued after his conviction became final and which 
announced a "new rule," see sec. 10.694. 

10.6912  This principle only applies to 
procedural rules 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

10.6913  Court must apply this rule if it 
has been raised by state 

 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, 
p. 10-16, sec. 10.6921. 

10.6914  Waiver of this rule by state's 
failure to raise or argue it 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, 
p. 10-16, sec. 10.6921. 

 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 
Term, p. 10-14, sec. 10.6912. 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 10-14, sec. 10.6912. 

10.6915  Application of this rule even if 
state does not argue it 

 Day v. McDonough, 126 S. Ct. 1675 (2006). 

10.692  Statute of limitations for filing 
petition for writ of habeas corpus 

10.6921  In general 

 Burton v. Stewart, 127 S. Ct. 793 (2007). 

 Mayle v. Felix, 125 S. Ct. 2562 (2005). 

10.6922  When judgment of conviction 
is final for purposes of 
commencing statute of 
limitations 

10.69221  In general 

 Jimenez v. Quarterman, 129 S. Ct. 681 (2009). 

 Burton v. Stewart, 127 S. Ct. 793 (2007). 

 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 
Term USSC-10. 

10.69222  When state court has 
granted out-of-time appeal 

 Jimenez v. Quarterman, 129 S. Ct. 681 (2009). 
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10.6923  Tolling of statute of limitations 
while "properly filed 
application for State post-
conviction or other collateral 
review" is pending 

10.69231  Meaning of "properly 
filed": in general 

 Allen v. Siebert, 128 S. Ct. 2 (2007). 

 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005). 

 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005). 

 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 
Term USSC-10. 

 Artuz v. Bennett, 121 S. Ct. 361 (2000), 2000 Term 
USSC-1. 

10.69232  Meaning of "properly 
filed":  state post-
conviction petition rejected 
by state court as untimely 
is not "properly filed" 

 Allen v. Siebert, 128 S. Ct. 2 (2007). 

 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005). 

 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005). 

10.69233  Meaning of "pending" 

 Lawrence v. Florida, 127 S. Ct. 1079 (2007). 

 Carey v. Saffold, 122 S. Ct. 2134 (2002), 2001 Term 
USSC-20. 

10.69234  Includes time between 
lower state court's decision 
and filing of notice of 
appeal to higher state court 

 Carey v. Saffold, 122 S. Ct. 2134 (2002), 2001 Term 
USSC-20. 

10.69235  Under California's unique 
state collateral review 
system, which does not 
involve a notice of appeal, 
but rather the filing 
(within a reasonable time) 
of a further original state 
habeas petition in a higher 
court, includes time 
between disposition of 
petition in lower court and 
filing of timely petition in 
higher court: in general 

 Evans v. Chavis, 126 S. Ct. 846 (2006). 

 Carey v. Saffold, 122 S. Ct. 2134 (2002), 2001 Term 
USSC-20. 

10.69236  Under California's unique 
state collateral review 
system, which does not 
involve a notice of appeal, 
but rather the filing 
(within a reasonable time) 
of a further original state 
habeas petition in a higher 
court, includes time 
between disposition of 
petition in lower court and 
filing of timely petition in 
higher court:  determining 
whether filing of petition 
was timely 

 Evans v. Chavis, 126 S. Ct. 846 (2006). 

10.69237  Federal habeas petition is 
not "application for State 
post-conviction or other 
collateral review" and, 
therefore, does not toll 
running of statute of 
limitations 

 Lawrence v. Florida, 127 S. Ct. 1079 (2007). 

 Rhines v. Weber, 125 S. Ct. 1528 (2005). 

 Duncan v. Walker, 121 S. Ct. 2120 (2001), 2000 
Term USSC-29. 
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10.69238  Pendency of petition for 
certiorari in United States 
Supreme Court does not 
toll running of statute of 
limitations 

 Lawrence v. Florida, 127 S. Ct. 1079 (2007). 

10.69239  "State" modifies both 
"post-conviction" and 
"other collateral review" 

 Lawrence v. Florida, 127 S. Ct. 1079 (2007). 

10.6924  Equitable tolling of statute of 
limitations 

10.69241  In general 

 Lawrence v. Florida, 127 S. Ct. 1079 (2007). 

 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005). 

10.69242  Is equitable tolling 
applicable to AEDPA's 
statute of limitations? 

 Lawrence v. Florida, 127 S. Ct. 1079 (2007). 

 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005). 

10.69243  If applicable, elements of 
equitable tolling are:  (1) 
litigant has pursued rights 
diligently; (2) some 
extraordinary circumstance 
stood in his way 

 Lawrence v. Florida, 127 S. Ct. 1079 (2007). 

 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005). 

10.69244  Cases finding that 
petitioner has not satisfied 
elements of equitable 
tolling 

 Lawrence v. Florida, 127 S. Ct. 1079 (2007). 

 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005). 

10.6925  When petitioner files mixed 
petition containing exhausted 
and unexhausted claims near 
expiration of one-year statute 
of limitations imposed by 
AEDPA, and dismissal of 
mixed petition could render 
subsequent petition untimely, 
district court is not required to 
advise petitioner regarding 
consequences of options open 
to him 

 For cases dealing with this subject, see sec. 
10.6242. 

10.6926  When amendment of petition 
relates back to filing date of 
original petition for purposes 
of statute of limitations 

 For cases dealing with this subject, see sec. 
10.65262. 

10.6927  District court's dismissal of 
petition as untimely on its own 
initiative 

10.69271  District court is permitted, 
but not obliged, to dismiss 
petition as untimely 

 Day v. McDonough, 126 S. Ct. 1675 (2006). 

10.69272  Before acting on its own 
initiative, district court 
must accord parties fair 
notice and opportunity to 
present their positions 

 Day v. McDonough, 126 S. Ct. 1675 (2006). 

10.6928  Related matters 

10.69281  Statute of limitations for 
bringing of federal 
postconviction motion 
under 28 U.S.C. 2555 by 
federal prisoner attacking 
federal court conviction 

 For cases dealing with this subject, see sec. 
10.8932. 

10.69282  Statute of limitations is not 
jurisdictional 
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 Day v. McDonough, 126 S. Ct. 1675 (2006). 

10.693  Presumptions applied in federal 
habeas corpus proceeding 

10.6931  Presumption that state court 
applied correct standards 

 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 176, sec. 10.8831. 

 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 
Term, p. 81, sec. 4.1312. 

 Harris v. Rivera, 102 S. Ct. 460 (1981): 1981 Term, 
p. 102, sec. 7.681. 

10.6932  Presumption of regularity 
attaches to final state 
judgments 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
12-5, sec. 12.682. 

10.694  Defendant not entitled to relief 
based on decisions that were issued 
after his conviction became final 
and which announced a "new rule" 

10.6941  In general 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term 
USSC-28. 

 O'Dell v. Netherland, 117 S. Ct. 1969 (1997): 1996 
Term, p. 10-23, sec. 10.692. 

 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 
Term, p. 10-24, sec. 10.692. 

 Gilmore v. Taylor, 113 S. Ct. 2112 (1993): 1992 
Term, p. 10-11, sec. 10.693. 

 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 
Term, p. 47-1, sec. 47.221. 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶13. 

 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121. 

 For cases dealing with the analogous, if not 
identical, rule that habeas corpus cannot be used as 

a vehicle to create a new constitutional rule unless 
that rule would be applied retroactively to all 
defendants on collateral review, see sec. 10.691. 

10.6942  Even if state court reaches 
merits of case applying new 
rule, federal court must 
consider whether it is "new 
rule" not entitled to retroactive 
application to case at hand 

10.69421  In general 

 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term 
USSC-28. 

10.69422  This requirement applies 
even after enactment of 
AEDPA 

 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term 
USSC-28. 

10.6943  Waiver of this rule by state's 
failure to raise it or argue it 

 For cases dealing with this subject, see sec. 
10.6914. 

10.695  Requirement of "custody" 

10.6951  In general 

 Garlotte v. Fordice, 115 S. Ct. 1948 (1995): 1994 
Term, p. 10-18, sec. 10.6931. 

 Maleng v. Cook, 109 S. Ct. 1923 (1989): 1988 Term, 
p. 10-11, sec. 10.6921. 

 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 
Term, p. 159, sec. 7.692. 

 Justices of Boston Municipal Court v. Lydon, 104 S. 
Ct. 1805 (1984): 1983 Term, p. 159, sec. 7.692. 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 159, sec. 7.692. 

10.6952  "Custody" determined at time 
petition filed; subsequent 
release from custody does not 
defeat compliance with "in 
custody" requirement 

 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 
Term, p. 10-23, sec. 10.6912. 
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10.6953  When defendant contends that 
present conviction was 
improperly enhanced by 
reliance on prior, 
constitutionally defective 
conviction for which sentence 
has fully expired 

10.69531  Petitioner not "in custody" 
under conviction for which 
sentence has fully expired 
merely because prior 
conviction used to enhance 
subsequent sentences 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 Garlotte v. Fordice, 115 S. Ct. 1948 (1995): 1994 
Term, p. 10-18, sec. 10.6934. 

 Maleng v. Cook, 109 S. Ct. 1923 (1989): 1988 Term, 
p. 10-11, sec. 10.6921. 

10.69532  But petitioner is "in 
custody" under subsequent 
conviction that defendant 
contends was improperly 
enhanced by reliance on 
prior conviction 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

10.6954  Petitioner in custody on 
consecutive sentence, even 
though he has not yet begun to 
serve it 

 Garlotte v. Fordice, 115 S. Ct. 1948 (1995): 1994 
Term, p. 10-18, sec. 10.6934. 

 Maleng v. Cook, 109 S. Ct. 1923 (1989): 1988 Term, 
p. 10-11, sec. 10.6921. 

10.6955  Petitioner in custody on 
sentence fully served if 
sentence delays parole 
eligibility date on sentence 
being served 

 Garlotte v. Fordice, 115 S. Ct. 1948 (1995): 1994 
Term, p. 10-18, sec. 10.6934. 

10.696  Harmless error standard to be 
applied in determining whether 
relief should be granted in habeas 
proceeding 

10.6961  In general 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 Fry v. Pliler, 127 S. Ct. 2321 (2007). 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

10.6962  In determining whether habeas 
relief must be granted because 
of constitutional "trial error," 
the Kotteakos harmless-error 
standard, rather than the 
Chapman harmless-error 
standard applies 

 Fry v. Pliler, 127 S. Ct. 2321 (2007). 

 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 
Term, p. 10-26, sec. 10.6921. 

 California v. Roy, 117 S. Ct. 337 (1996): 1996 Term, 
p. 10-22, sec. 10.6911. 

 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 
Term, p. 10-15, sec. 10.6911. 

 O'Neal v. McAninch, 115 S. Ct. 992 (1995): 1994 
Term, p. 10-16, sec. 10.6912. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 10-9, sec. 10.691. 

10.6963  When court is in grave doubt 
whether or not error is 
harmless under appropriate 
standard, petitioner must win 

 Fry v. Pliler, 127 S. Ct. 2321 (2007). 

 O'Neal v. McAninch, 115 S. Ct. 992 (1995): 1994 
Term, p. 10-16, sec. 10.6912. 
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10.6964  Kotteakos harmless-error 
standard  applies whether or 
not state appellate court 
recognized the constitutional 
error and reviewed it for 
harmlessness under the 
Chapman "harmless beyond a 
reasonable doubt" standard 

 Fry v. Pliler, 127 S. Ct. 2321 (2007). 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶47. 

10.697  Other matters 

10.6971  Effect of delay in filing federal 
habeas corpus petition 

 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 
Term, p. 114, sec. 7.692. 

10.6972  Stay of successful habeas 
petitioner's release pending 
appeal 

 For cases dealing with this subject, see sec. 
10.684. 

10.6973  State action required before 
defendant entitled to habeas 
corpus relief 

 Cuyler v. Sullivan, 100 S. Ct. 1708 (1980): 1979 
Term, p. 89, sec. 7.63. 

10.6974  State procedural rules 
permitting federal review on 
merits of constitutional claim 

 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 
Term, p. 76, sec. 7.62. 

10.6975  Policy considerations 
implicated in determining rules 
governing scope and 
application of federal writ of 
habeas corpus 

10.69751  Costs to society of making 
writ available 

 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 
Term, p. 10-22, sec. 10.6822. 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 103, sec. 7.684. 

10.69752  State's interest in finality 
of criminal conviction 

 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 
Term, p. 10-22, sec. 10.6822. 

10.6976  Habeas corpus does not reach 
errors of state law 

 For cases dealing with this subject, see sec. 
10.6131. 

10.6977  State's waiver of right to argue 
procedural defenses by failure 
to raise them in answer to 
petition 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 103, sec. 7.683. 

10.6978  State court's view regarding 
state law binding on federal 
court 

 Bradshaw v. Richey, 126 S. Ct. 602 (2005). 

 Wainwright v. Goode, 104 S. Ct. 378 (1983): 1983 
Term, p. 159, sec. 7.691. 

10.6979  Failure to try defendant within 
time specified in district court's 
order granting habeas corpus 
relief does not deprive trial 
court of jurisdiction 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 134, sec. 7.661. 

10.698  Other matters (cont'd) 

10.6981  Jurisdiction of habeas court; 
who may file habeas petition 

10.69811  In general 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

10.69812  American citizen held 
overseas by American 
forces operating subject to 
American chain of 
command 
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 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

10.6982  Wisconsin appellate decision in 
particular criminal prosecution 
cannot be "overruled" by 
federal habeas corpus decision 
arising out of that prosecution 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 11-13, sec. 11.8998. 

10.6983  Abuse of writ 

 In Matter of Judicial Administration: Felony 
Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 
793 (1984): 1984 Term, p. 10-19, sec. 10.691. 

10.6984  Appointment of counsel for 
indigent in capital case 

10.69841  Defendant may file request 
for appointment of counsel 
without filing formal 
habeas corpus petition 

 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 
Term, p. 10-12, sec. 10.6631. 

10.69842  Scope of representation 
provided by counsel 
appointed for indigent in 
habeas proceeding 
attacking state conviction:  
Extends to state clemency 
proceedings 

 Harbison v. Bell, 129 S. Ct. 1481 (2009). 

10.69843  Scope of representation 
provided by counsel 
appointed for indigent in 
habeas proceeding 
attacking state conviction:  
Does not extend to state-
court proceedings (e.g., 
retrial) that follow issuance 
of federal writ of habeas 
corpus 

 Harbison v. Bell, 129 S. Ct. 1481 (2009). 

10.69844  Scope of representation 
provided by counsel 
appointed for indigent in 
habeas proceeding 
attacking state conviction:  
Does not extend to state 
habeas proceeding 
occurring after 
appointment 

 Harbison v. Bell, 129 S. Ct. 1481 (2009). 

10.69845  Order denying motion for 
appointment of counsel or 
motion to enlarge authority 
of appointed counsel is not 
subject to requirement of 
certificate of appealability 

 For cases dealing with this subject, see sec. 
10.6815. 

10.6985  28 U.S.C.A. sec. 2254(d), as 
created by the Antiterrorism 
and Effective Death Penalty 
Act of 1996, is not applicable to 
habeas corpus petitions 
pending when Act was passed 

 Lindh v. Murphy, 117 S. Ct. 2059 (1997): 1996 
Term, p. 10-24, sec. 10.693. 

10.6986  Federal court may not dismiss 
first federal petition for special 
ad hoc "equitable" reasons (e.g., 
petition was filed at last minute 
before execution) not 
encompassed within the 
relevant statutes, the federal 
habeas corpus rules, or prior 
precedents 

 Lonchar v. Thomas, 116 S. Ct. 1293 (1996): 1995 
Term, p. 10-14, sec. 10.692. 

10.6987  Discovery in habeas corpus 
proceeding 

 For cases dealing with this subject, see sec. 
10.6595. 

10.6988  Requirement of case or 
controversy 

 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 
Term, p. 10-23, sec. 10.6922. 
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10.6989  Waiver of constitutional claim 

10.69891  By failing to present it in 
habeas corpus petition 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

10.69892  By representing to district 
court prior to filing habeas 
petition that there is no 
basis for such claim 

 Stewart v. LaGrand, 119 S. Ct. 1018 (1999): 1998 
Term, p. 9-31, sec. 9.591. 

10.699  Other matters (cont'd) 

10.6991  Applicability of Antiterrorism 
and Effective Death Penalty 
Act of 1996 (AEDPA) 

10.69911  28 U.S.C.A. § 2254(d), 
which provides standards 
for granting writ, is 
applicable to habeas 
corpus petition filed after 
AEDPA's effective date:  in 
general 

 Bobby v. Van Hook, 130 S. Ct. 13 (2009). 

 Roper v. Weaver, 127 S. Ct. 2022 (2007). 

10.69912  28 U.S.C.A. § 2254(d), 
which provides standards 
for granting writ, is 
applicable to habeas 
corpus petition filed after 
AEDPA's effective date:  
when earlier petition, filed 
before AEDPA's effective 
date, was improperly 
dismissed 

 Roper v. Weaver, 127 S. Ct. 2022 (2007). 

10.69913  28 U.S.C.A. § 2254(d), 
which provides standards 
for granting writ, is not 
applicable to habeas 
corpus petitions pending 
when AEDPA was passed: 
in general 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 

 Woodford v. Garceau, 123 S. Ct. 1398 (2003), 2002 
Term USSC-18. 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-19, sec. 10.6912. 

10.69914  28 U.S.C.A. § 2254(d), 
which provides standards 
for granting writ, is not 
applicable to habeas 
corpus petitions pending 
when AEDPA was passed:  
for purposes of this rule, 
case is not "pending" until 
an actual application for 
habeas relief is filed in 
federal court 

 Brown v. Payton, 125 S. Ct. 1432 (2005). 

 Woodford v. Garceau, 123 S. Ct. 1398 (2003), 2002 
Term USSC-18. 

10.69915  28 U.S.C.A. § 2253(c), which 
provides for certificate of 
appealability, is applicable 
to appeals taken after 
effective date of act even if 
petition was filed prior to 
effective date of act 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-19, sec. 10.6912. 

10.6992  Mootness in habeas corpus 
proceeding 

10.69921  Expiration of sentence does 
not render challenge to 
conviction moot 

 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 
Term, p. 10-23, sec. 10.6922. 

10.69922  Expiration of sentence 
renders challenge to parole 
revocation moot absent 
some affirmative 
demonstration of collateral 
consequences 

 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 
Term, p. 10-23, sec. 10.6922. 
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10.6993  When initial petition dismissed 
because it raised unexhausted 
issues, petitioner may raise 
new issues in present petition 
that were not raised in initial 
petition 

 For cases dealing with this subject, see sec. 
10.6691. 

10.6994  Propriety of using federal 
habeas corpus petition to 
collaterally attack prior 
conviction used to enhance 
sentence for present conviction 
to which petition is addressed 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

10.6995  Bail pending federal habeas 
corpus review 

10.69951  Granted by state court 

 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 
(1982): 1981 Term, p. 103, sec. 7.6851. 

10.69952  Granted by federal court 

 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 
(1982): 1981 Term, p. 104, sec. 7.6852. 

10.6996  Applicability of civil rule 15(b) 
(consideration of claims not 
raised in pleadings) to federal 
habeas proceeding 

 For cases dealing with this subject, see sec. 
10.65991. 

10.6997  Motion for relief from 
judgment under FRCP 60(b) 

10.69971  Propriety of such motion in 
habeas corpus proceeding 

 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005). 

10.69972  When motion constitutes 
successive petition subject 
to restrictions on 
successive petitions 

 For cases dealing with this subject, see sec. 
10.6692. 

10.69973  Requirement of 
"extraordinary 
circumstance" as 
prerequisite to granting 
motion 

 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005). 

10.69974  Later Supreme Court 
decision showing district 
court's dismissal of 
petition on grounds of 
untimeliness to be wrong 
does not warrant granting 
relief from judgment 

 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005). 

10.6998  Indigent's right to counsel in 
federal habeas corpus 
proceeding 

10.69981  In general 

 For cases dealing with this subject, see secs. 
25.176 and 25.5433. 

10.69982  In capital cases 

 For cases dealing with this subject, see sec. 
10.6984. 

10.6999  Other matters 

10.69991  Determining when § 1983 
must yield to federal 
habeas corpus statute and 
its requirements as vehicle 
for relief sought 

 For cases dealing with this subject, see sec. 
47.8792. 

10.69992  Decision by federal habeas 
corpus court binds state 
court in same case 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 1-48, sec. 1.992. 
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10.69993  Habeas relief not available 
to enjoin United States 
from transferring 
individual, including 
American citizen, alleged 
to have committed crimes 
in, and detained within, 
territory of foreign 
sovereign to that sovereign 
for criminal prosecution 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

10.69994  Habeas is governed by 
equitable principles 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

10.7  Sexually Violent Person (Chapter 980) 
Commitment 

10.71  Constitutionality 

10.711  In general 

 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term 
USSC-6. 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 10-25, sec. 10.711. 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶22. 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶13. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶8-23. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶9-11, 22. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 
(Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.711. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.712  Double jeopardy 

10.7121  In general 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 10-25, sec. 10.711. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶11. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶24-60. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶10-11. 

10.7122  Sexual predator proceeding 
found to be civil cannot be 
deemed punitive "as applied" 
to single individual for 
purposes of double jeopardy 
analysis 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

10.7123  Consistency with double 
jeopardy of requirement that 
commitment order shall require 
"that person be placed in 
institutional care" 

 For cases dealing with this subject, see sec. 
10.74613. 
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10.7124  Consistency with double 
jeopardy of requiring person to 
wait eighteen months before 
filing petition for supervised 
release 

 For cases dealing with this subject, see sec. 
10.76223. 

10.713  Ex post facto 

10.7131  In general 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 10-25, sec. 10.711. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶11. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶24-60. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

10.7132  Sexual predator proceeding 
found to be civil cannot be 
deemed punitive "as applied" 
to single individual for 
purposes of ex post facto 
analysis 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

10.7133  Consistency with prohibition 
on ex post facto laws of new 
requirement that commitment 
order shall require "that person 
be placed in institutional care" 

 For cases dealing with this subject, see sec. 
10.74614. 

10.7134  Consistency with prohibition 
on ex post facto laws of new 
requirement that person wait 
eighteen months before filing 
petition for supervised release 

 For cases dealing with this subject, see sec. 
10.7623. 

10.714  Equal protection 

10.7141  General principles 

10.71411  In general 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶11. 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶8-9. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶10-20. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

10.71412  Despite some fundamental 
similarities to other 
commitment proceedings, 
ch. 980 ultimately is unique 
and distinct from other 
civil commitment chapters 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶22. 

10.71413  Level of judicial scrutiny to 
be applied in determining 
whether equal protection 
violated 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶9. 
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10.7142  Consistency with equal 
protection of present 
requirement that commitment 
order shall require "that person 
be placed in institutional care" 

 For cases dealing with this subject, see sec. 
10.74612. 

10.7143  Consistency with equal 
protection of requiring person 
to wait eighteen months before 
filing petition for supervised 
release 

 For cases dealing with this subject, see sec. 
10.76222. 

10.7144  Consistency with equal 
protection of standards and 
procedures in ch. 980 
proceedings that are different 
from those afforded in ch. 51 
proceedings 

10.71441  In general 

 For cases dealing with this subject, see sec. 
23.6931. 

10.71442  Because standard of proof 
(i.e., "substantial 
probability") is the same in 
both ch. 51 proceedings 
and ch. 980 proceedings, 
there is no denial of equal 
protection 

 For cases dealing with this subject, see sec. 
23.683. 

10.71443  Consistency with equal 
protection of not closing 
ch. 980 proceedings to 
public when proceedings 
would be closed to public 
in ch. 51 proceeding 

 For cases dealing with this subject, see sec. 
23.6933. 

10.71444  Equal protection denied by 
failure to provide for jury 
trial at discharge hearing 
under ch. 980 while 
respondents have right to 
jury trial at discharge 
hearing under ch. 51 

 For cases dealing with this subject, see sec. 
23.6934. 

10.71445  Consistency with equal 
protection of fact that 
pattern jury instructions 
provide for special verdict 
in ch. 51 commitments and 
for general verdict in ch. 
980 commitments 

 For cases dealing with this subject, see sec. 
23.6935. 

10.71446  Consistency with equal 
protection of alleged 
disparate application of 
special verdicts in ch. 51 
and ch. 980 cases 

 For cases dealing with this subject, see sec. 
23.6936. 

10.71447  Consistency with equal 
protection of different 
standard for commitment: 
ch. 51 employs "substantial 
probability" standard 
while ch. 980 employs 
"likely" standard 

 For cases dealing with this subject, see sec. 
23.6937. 

10.71448  Consistency with equal 
protection of fact that ch. 51 
requires recent overt act or 
omission to show 
dangerousness, while ch. 
980 does not 

 For cases dealing with this subject, see sec. 
23.6938. 

10.7145  Consistency with equal 
protection of denial of special 
verdict in ch. 980 cases 
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 For cases dealing with this subject, see sec. 
23.696. 

10.7146  Consistency with equal 
protection of denying person 
seeking supervised release 
appointment of expert 
examiner of his own choosing 

 For cases dealing with this subject, see sec. 
10.76333. 

10.7147  Consistency with equal 
protection of use of "likely" in 
standard for commitment 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶19-22. 

10.715  Due process 

10.7151  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶24. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶11, 13. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

10.7152  Substantive due process 

10.71521  In general 

 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term 
USSC-6. 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 10-25, sec. 10.711. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶8-23. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶61-68. 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶9. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶34-43. 

 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 
613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶6-10. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec 10.7911. 

10.71522  Does not require that 
respondent have total or 
complete lack of self-
control 

 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term 
USSC-6. 

10.71523  Requires that respondent 
has serious difficulty in 
controlling behavior 

 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term 
USSC-6. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶8-23. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶26-30. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶9. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶8. 

10.71524  Requires nexus between 
person's mental disorder 
and serious difficulty in 
controlling behavior 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶8-10. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶22. 

10.71525  Wisconsin statute 
implicitly contains 
requirement that 
respondent has serious 
difficulty in controlling 
behavior 
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 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶8-23. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶8-10. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶26-30. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶9. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶9. 

10.71526  Constitutionality of 
confinement based solely 
on "emotional," as opposed 
to "volitional," abnormality 

 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term 
USSC-6. 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶27-
36. 

10.71527  Consistency with due 
process of requirement that 
commitment order shall 
require "that person be 
placed in institutional care" 

 For cases dealing with this subject, see sec. 
10.74611. 

10.71528  Consistency with due 
process of requiring person 
to wait eighteen months 
before filing petition for 
supervised release 

 For cases dealing with this subject, see sec. 
10.76221. 

10.71529  Consistency with 
substantive due process of 
failure of responsible 
government agencies to 
comply with trial-court 
orders directing that 
committed person be 
placed in community 
under supervised release 
when such failure results 
from inability to find 
suitable placement 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶29-36. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶1-43. 

10.7153  Substantive due process 
(cont'd) 

10.71531  Does not require proof of 
"recent overt act" when 
there has been break in 
offender's incarceration 
and offender has been 
reincarcerated for 
nonsexual behavior 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶20-40. 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶12-13. 

10.71532  Fact that dangerousness 
that subjects person to ch. 
980 commitment lacks "a 
temporal context" limited 
to "imminent danger" does 
not violate substantive due 
process 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶1-9, 11. 

10.71533  Consistency with 
substantive due process of 
use of "likely" in standard 
for commitment 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶9-18. 

10.7154  Procedural due process 
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10.71541  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶21-23. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶34. 

10.71542  Consistency with 
procedural due process of 
failure of responsible 
government agencies to 
comply with trial-court 
orders directing that 
committed person be 
placed in community 
under supervised release 
when such failure results 
from inability to find 
suitable placement: in 
general 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶30-31, 37-40. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶43. 

10.71543  Consistency with 
procedural due process of 
failure of responsible 
government agencies to 
comply with trial-court 
orders directing that 
committed person be 
placed in community 
under supervised release 
when such failure results 
from inability to find 
suitable placement:  
remedy when violation of 
procedural due process 
found 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶50-51. 

10.71544  Due process right to timely 
probable cause hearing 
under Wis. Stat. § 980.09(2) 

 For cases dealing with this subject, see secs. 
10.77333 and 10.77336. 

10.71545  Consistency with 
procedural due process of 
admitting other acts 
evidence at ch. 980 trial 
without requiring that jury 
could find that other acts 
occurred by preponderance 
of evidence 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶9-19. 

10.7155  Vagueness 

 For cases dealing with this subject, see sec. 
10.716. 

10.7156  Lack of reasonable basis to 
predict future dangerousness in 
juvenile 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

10.7157  Due process requires that 
conditions and duration of 
confinement as sex predator 
bear some reasonable relation 
to purpose for which persons 
are committed as sex predators 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

10.7158  When determining whether 
probable cause exists to believe 
person remains sexually violent 
person for purposes of 
discharge provisions of § 
980.09, due process does not 
require consideration of 
person's suitability for release 
on supervision under specific 
restrictions 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶22-24. 

10.7159  Other due process problems 
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10.71591  Consistency with due 
process of applying new 
standard for commitment 
to trial commenced after 
effective date of legislation 
creating that standard even 
if petition was filed prior 
to that date 

 For cases dealing with this subject, see sec. 
10.73533. 

10.71592  During pre-petition 
evaluation process, due 
process not violated by 
district attorney's 
contacting appropriate 
agency about case, seeking 
clarification of evaluator's 
determination that person 
does not meet criteria for 
being sexually violent 
person, expressing 
dissatisfaction with that 
determination, correcting 
factual mistakes, providing 
new or additional 
information, and/or 
requesting second opinion 
with different evaluator 

 State v. Bell, 2006 WI App 30, 289 Wis. 2d 275, 
710 N.W.2d 525, at ¶18. 

10.716  Vagueness 

10.7161  In general 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

10.7162  Term "dangerous," as used to 
describe what person must be 
to be subject to ch. 980 
commitment, is not 
unconstitutionally vague 
because it does not limit 
dangerousness to "reasonably 
foreseeable future" 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶10. 

10.717  Confrontation 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

10.718  Separation of powers 

10.7181  Consistency, with separation of 
powers, of requirement that 
commitment order shall require 
"that person be placed in 
institutional care" 

 For cases dealing with this subject, see sec. 
10.74615. 

10.719  Other matters 

10.7191  Stay of release pending appeal 
from trial court's holding that 
sex predator statute 
unconstitutional 

 For cases dealing with this subject, see sec. 
10.7965. 

10.72  Commencement And Other Pre-Trial 
Matters 

10.721  General principles and procedures 

10.7211  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶10. 
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 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶14. 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

10.7212  General provisions of civil 
procedure inapplicable 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶22. 

10.722  Persons subject to commitment 

10.7221  Person convicted of sexually 
violent offense 

10.72211  In general 

10.72212  Meaning of "sexually 
violent offense" 

 For cases dealing with this subject, see sec. 
10.7911. 

10.7222  Person found delinquent for 
sexually violent offense 

10.72221  In general 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶5-6. 

10.72222  Meaning of "sexually 
violent offense" 

 For cases dealing with this subject, see sec. 
10.7911. 

10.72223  Includes persons who were 
found delinquent under 
former ch. 48 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶1-16. 

10.72224  Even though original 
dispositional order did not, 
and could not have 
(because of juvenile's age), 
placed juvenile in secured 
correctional facility, 
juvenile is subject to 
commitment if, as a result 
of commission of 
subsequent offenses that 
did not qualify as sexually 
violent offenses, juvenile 
was placed in secured 
correctional facility based 
at least in part on original 
sexually violent offense 

 For cases dealing with this subject, see sec. 
10.72446. 

10.72225  Juvenile may collaterally 
attack, as void, 
dispositional order that 
subjected him or her to 
commitment 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶8. 

10.7223  Person found not guilty of 
sexually violent offense by 
reason of mental disease or 
defect 

10.7224  Person must be within 90 days 
of discharge or release from 
sentence, from secured 
correctional facility, etc., or 
from commitment order 

 For cases dealing with this subject, see sec. 
10.7244. 

10.7225  Other persons 

10.72251  Native Americans who are 
members of tribe, residents 
of their tribe's reservation, 
and who committed 
underlying act on that 
reservation 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶35. 
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 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶11-21. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶9-20. 

10.723  Pre-petition evaluation and referral 

10.7231  Evaluation process: 
confidentiality issues 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-39, sec. 10.784. 

10.7232  No need for Miranda warnings 
before commencement of pre-
petition psychological 
interview 

 For cases dealing with this subject, see sec. 
10.79249. 

10.7233  Person subject to pre-petition 
evaluation has right to remain 
silent at evaluation interview 

 For cases dealing with this subject, see sec. 
10.79251. 

10.7234  During evaluation process, 
district attorney may contact 
appropriate agency about case, 
seek clarification of evaluator's 
determination that person does 
not meet criteria for being 
sexually violent person, express 
dissatisfaction with that 
determination, correct factual 
mistakes, provide new or 
additional information, and/or 
request second opinion with 
different evaluator 

 State v. Bell, 2006 WI App 30, 289 Wis. 2d 275, 
710 N.W.2d 525, at ¶1-19. 

10.724  Petition 

10.7241  Jurisdictional requirements; 
prerequisites to filing 

10.72411  In general 

10.72412  Jurisdiction over Native 
Americans who are 
members of tribe, residents 
of their tribe's reservation, 
and who committed 
underlying act on that 
reservation 

 For cases dealing with this subject, see sec. 
10.72251. 

10.72413  Necessity of request from 
agency with jurisdiction 
(e.g. DOC) and subsequent 
decision by DOJ not to file 
before district attorney has 
authority to file petition 

 For cases dealing with this subject, see sec. 
10.72422. 

10.7242  Who may file 

10.72421  Special prosecutor with 
defective appointment 

 For cases dealing with this subject, see sec. 
10.7941. 

10.72422  Necessity of request from 
agency with jurisdiction 
(e.g. DOC) and subsequent 
decision by DOJ not to file 
before district attorney has 
authority to file petition 

 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 
N.W.2d 729, at ¶1-43. 

 State v. Bell, 2006 WI App 30, 289 Wis. 2d 275, 
710 N.W.2d 525, at ¶11-14. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶2-3. 

10.7243  Place of filing 

10.72431  In general 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶14. 

10.72432  Respondent has no right to 
have proceeding venued in 
county of predicate sexual 
assault 
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 For cases dealing with this subject, see sec. 
10.79296. 

10.7244  Timeliness of filing 

10.72441  In general 

 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 
N.W.2d 729, at ¶37. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶15-19. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶9-16. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶6-19. 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231. 

10.72442  Ninety-day time limit is 
mandatory, not directory 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶9-13. 

10.72443  Need to file petition before 
respondent's release or 
discharge date 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶15. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶6-29. 

10.72444  In calculating 90-day time 
limit, last day, i.e., day of 
release or discharge, is 
included; therefore, 
petition filed on day of 
release or discharge is 
timely 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶10-15. 

10.72445  In case of adult offender 
serving consecutive 
sentences, petition may be 
filed within 90 days 
preceding offender's 
release from continuous 
term of incarceration, any 
part of which was imposed 
for sexually violent offense 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶13. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶12-14. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶14. 

10.72446  In case of juvenile offender 
in secured correctional 
facility, petition may be 
filed within 90 days 
preceding offender's 
release from facility even 
though juvenile was not, 
and could not have been, 
placed in secured 
correctional facility 
following original 
adjudication of underlying 
sexually violent offense, 
but rather was placed in 
secured correctional facility 
as result of extended and 
revised placement orders 
that incorporated 
additional offenses that 
did not qualify as sexually 
violent offenses 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶1-15. 

10.72447  Effect of failure to comply 
with 90-day time limit; 
failure to comply with time 
limit affects court's 
competency to proceed 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶16. 
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 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶11. 

10.72448  In case of juvenile 
offender, petition may be 
filed within 90 days 
preceding expiration of 
offender's commitment to 
secured correctional facility 
for sexually violent 
offense, even if he was 
subject to further 
commitment for other 
offenses 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶9-16. 

10.72449  Requirement that state 
prove beyond reasonable 
doubt to factfinder at trial 
that respondent was within 
90 days of release date at 
time petition was filed 

 For cases dealing with this subject, see sec. 
10.7354. 

10.7245  Timeliness of filing (cont'd) 

10.72451  When respondent is 
serving concurrent 
sentences, at least one of 
which is for sexually 
violent offense, but that 
one has been completed, 
petition may still be filed 
within 90 days of release or 
discharge on other 
concurrent sentence even 
though that sentence is not 
for sexually violent offense 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶20. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶12-
18. 

10.72452  When respondent's release 
date is changed (e.g., by 
granting additional credit 
against sentence for 
pretrial confinement) after 
petition is filed, change in 
release date does not 
render untimely petition 
that was timely filed in 
light of release date at time 
of filing 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶15-18. 

10.72453  Juvenile may collaterally 
attack, as void, 
dispositional order that 
subjected him or her to 
commitment by triggering 
90-day period 

 For cases dealing with this subject, see sec. 
10.72225. 

10.7246  Service 

10.72461  Civil requirements relating 
to service of process not 
applicable; respondent 
need not be personally 
served with petition 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶44-49. 

10.7247  Contents in general 

 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 
N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733. 

10.7248  Required allegations 

10.72481  In general 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶2. 

10.72482  Need to allege overt act 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 
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10.7249  Other matters 

10.72491  Filing petition with 
criminal case number does 
not affect court's subject 
matter jurisdiction 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶23-24. 

10.72492  Effect of defective 
appointment of special 
prosecutor who filed 
petition 

 For cases dealing with this subject, see sec. 
10.7941. 

10.72493  No requirement that 
petition be sworn 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7232. 

10.725  Detention order and pretrial 
confinement 

10.7251  In general 

10.7252  Does lack of provision for 
pretrial release of respondents 
violate due process or equal 
protection? 

10.72521  In general 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶13-14. 

10.72522  Appellate court will not 
consider this question on 
appeal from final 
commitment 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶14. 

10.72523  If respondent had 
constitutional right to 
release before trial, failure 
to release him would be 
harmless error insofar as 
final commitment is 
concerned 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶14. 

10.726  Probable cause hearing 

10.7261  Nature and purpose of hearing 
in general 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.7262  Time limit within which 
hearing must be held 

10.72621  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶25. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶6-16. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

10.72622  Hearing within 72 hours 
after petition filed is 
required only when 
respondent is in custody 
pursuant to Wis. Stat. ch. 
980 

 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

10.72623  Time limit is directory, not 
mandatory 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶6-12. 

10.72624  Court does not lose 
competence to proceed 
simply because of violation 
of statutory time limit 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶6-12. 
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10.72625  Respondent's due process 
rights prevent state from 
indefinitely delaying 
probable cause hearing 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶13-16. 

10.7263  Determining whether probable 
cause exists 

10.72631  In general 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72632  Need to establish overt act 
in order to establish 
probable cause of 
dangerousness 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

10.72633  Principles governing 
making of probable cause 
determination in criminal 
proceeding applicable to 
ch. 980 proceeding 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72634  Court does not assess 
credibility of witnesses 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72635  Sufficiency of particular 
evidence to establish 
probable cause 

 For cases dealing with this subject, see sec. 
10.7265. 

10.72636  Sufficiency of evidence to 
establish probable cause as 
to particular matters 

 For cases dealing with this subject, see sec. 
10.7266. 

10.7264  Admission of evidence 

10.72641  Rules of evidence 
generally applicable 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72642  Hearsay rule applicable 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72643  Exceptions to rules of 
evidence applicable at 
preliminary examinations 
in criminal proceedings 
also apply in ch. 980 
probable cause hearing 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72644  Expert testimony: in 
general 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72645  Expert testimony: opinion 
as to respondent's "sexual 
motivation" 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72646  Expert testimony: opinion 
based on presentence 
report 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72647  Expert testimony: opinion 
based on hearsay or other 
inadmissible evidence 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.7265  Sufficiency of particular 
evidence to establish probable 
cause 

10.72651  Expert's opinion based 
solely on inadmissible 
evidence 
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 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.7266  Sufficiency of evidence to 
establish probable cause as to 
particular matters 

10.72661  That prior offense was 
sexually motivated 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.72662  Need to establish overt act 
in order to establish 
probable cause of 
dangerousness 

 For cases dealing with this subject, see sec. 
10.72622. 

10.7267  Cross-examination of witnesses 

10.72671  Respondent's right to 
confront and cross-examine 
witnesses 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.7268  Respondent's rights at probable 
cause hearing 

10.72681  Right to confront and 
cross-examine witnesses 

 For cases dealing with this subject, see sec. 
10.72671. 

10.7269  Appellate review of probable 
cause hearing 

10.72691  Standard and scope of 
review of probable cause 
determination 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶36. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.727  Discovery 

10.7271  Civil discovery rules applicable 

 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 
(Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622. 

10.7272  Discovery of findings and 
conclusions of respondent's 
court appointed expert 

 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 
(Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622. 

10.7273  Sanction for violation of 
discovery requirements 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶21-26. 

10.7274  Waiver of objection to 
discovery violation 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶20-26. 

10.728  Proceedings relating to competency 
to proceed 

10.7281  Requirement of competency at 
trial 

 For cases dealing with this subject, see sec. 
10.79297. 

10.7282  Procedures for determining 
competency 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

10.7283  After repeal of § 980.05(1)(m) 
by 2005 Wis. Act 434, person 
subject to commitment 
proceeding has no right to 
competency evaluation 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶1-12. 

10.729  Other matters 

10.7291  Civil rules applicable 

 For cases dealing with this subject, see sec. 
10.7963. 

10.7292  Judicial substitution 
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 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶22. 

 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 
(Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622. 

 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 
(Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241. 

10.7293  Propriety of commencing 
commitment proceeding upon 
respondent's release from 
prison after serving sentence 
remaining after revocation of 
parole when earlier 
commitment proceeding prior 
to release on parole was 
dismissed on merits 

10.72931  In general 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶13-
26. 

10.72932  Need to examine record in 
earlier proceeding to 
determine whether 
doctrine of issue 
preclusion applies 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶24-
26. 

10.7294  When person imprisoned 
under criminal sentence in 
another state has waived his 
right to extradition and been 
sent to Wisconsin from another 
state for trial on criminal 
charges under provisions of 
interstate agreement on 
detainers, has been tried and 
sentenced on those charges, has 
been sent back to sending state 
to complete sentence in that 
state, has been paroled by 
sending state to Wisconsin 
sentence, and is about to 
complete Wisconsin sentence, 
neither interstate agreement on 
detainers or waiver of 
extradition bars Wisconsin 
from commencing ch. 980 
commitment proceeding 

 For cases dealing with this subject, see sec. 
6.23991. 

10.73  Trial Or Admissions In Lieu Of Trial 

10.731  In general 

10.732  Time limits 

10.7321  General rule 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

10.7322  Continuance for good cause 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

10.733  Admissions in lieu of trial 

10.7331  Admissions are akin to guilty 
or no-contest plea, and 
agreement pursuant to which 
admissions are entered is akin 
to plea agreement 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶49, 
55. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.7332  Prosecutor's obligation to 
comply with agreement 
pursuant to which admissions 
made 

10.73321  In general 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶32-33. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶49, 
61. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 
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10.73322  Prosecutor who has agreed 
to supervised released may 
not seek institutional 
placement when 
community placement not 
possible 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶32-33. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶61. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.73323  Remedies when prosecutor 
violates obligation 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶50-
63. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.734  Trial proceedings and procedures 

10.7341  Criminal evidentiary rules 
apply 

10.7342  Constitutional rights of 
criminal defendant apply 

 For cases dealing with this subject, see sec. 
10.79221. 

10.7343  Respondent's right to jury trial 

 For cases dealing with this subject, see sec. 
10.7927. 

10.7344  Jury selection 

10.73441  Disqualification of jurors 
for cause 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶17-34. 

10.73442  Number of peremptory 
challenges to which 
respondent entitled 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶22. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶19-
22. 

10.73443  If trial court erroneously 
denied motion to strike 
prospective juror for cause, 
but respondent used 
peremptory challenge to 
strike juror, may 
respondent complain about 
denial of motion to strike 
for cause? 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22. 

10.73444  If respondent given more 
peremptory challenges 
than he is entitled to, he 
cannot complain that he 
was forced to expend 
peremptory challenge on 
juror who should have 
been stricken for cause 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22. 

10.73445  If trial court erroneously 
fails to strike juror for 
cause, but respondent uses 
peremptory strike to 
remove juror, respondent is 
not entitled to new trial 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶16-
17. 

10.73446  When failure to make 
Batson objection 
constitutes ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
25.332. 

10.7345  Requirement that respondent 
not be tried unless competent 

 For cases dealing with this subject, see sec. 
10.79297. 

10.7346  Evidentiary issues and matters 
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 For cases dealing with this subject, see sec. 10.78. 

10.7347  Motion for mistrial 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

10.735  What state must prove to secure 
commitment 

10.7351  In general 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶15. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶28. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶1-6. 

10.7352  Former standard: Requirement 
that state prove person suffers 
from mental disorder that 
makes it substantially probable 
that person will engage in acts 
of sexual violence 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶22. 

10.7353  Present standard:  Requirement 
that state prove person suffers 
from mental disorder that 
makes it likely that person will 
engage in acts of sexual 
violence 

10.73531  In general 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶4-5. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶3. 

10.73532  Initial applicability of 
present standard:  applies 
to trial commenced after 
effective date of legislation 
creating present standard 
even if petition was filed 
prior to that date 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶7. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶1-6. 

10.73533  Initial applicability of 
present standard:  
constitutionality of 
applying standard to trial 
commenced after effective 
date of legislation creating 
it even if petition was filed 
prior to that date 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶7. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶6. 

10.73534  Constitutionality of 
present standard 

 For cases dealing with this subject, see secs. 
10.71447, 10.7147, and 10.71533. 

10.7354  Requirement that state prove 
beyond a reasonable doubt at 
trial that respondent was 
within 90 days of release date 
at time petition was filed 

10.73541  In general 

 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 
N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶4. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶31-35. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶17-23. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶14-16. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶3. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶13. 
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10.73542  Retroactivity of 
requirement 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶31. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶20. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶14-16. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶20. 

10.73543  Propriety of remand for 
evidentiary hearing at 
which state will have 
opportunity to prove 
compliance with 
requirement when 
factfinder at trial was not 
asked to make finding that 
requirement met 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶4. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶32-35. 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶19. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶21-23. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶14-16. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶21-31. 

10.73544  If existing record 
establishes that 
requirement was met, 
appellate court will affirm 
commitment 
notwithstanding failure of 
court to make finding to 
that effect 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶18-
22. 

10.73545  Rule that commitment will 
be affirmed if existing 
record establishes that 
requirement was met, 
notwithstanding failure of 
court to make finding to 
that effect, applies whether 
trial court or jury was 
factfinder 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶18-
22. 

10.7355  State not required to prove that 
respondent is amenable to 
treatment 

 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 
(Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612. 

10.7356  Need to show lack of volitional 
capacity 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶27-
36. 

10.7357  Requirement that state prove 
nexus between person's mental 
disorder and serious difficulty 
in controlling behavior 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶9. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶9. 

 For cases dealing with this subject, see sec. 
10.71524. 

10.736  Admission of evidence and 
evidentiary issues 

 For cases dealing with this subject, see sec. 10.78. 

10.737  Instructions and verdicts 

10.7371  In general 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶17. 

10.7372  Need for instruction defining 
"substantially probable" 
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 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371. 

10.7373  Content of instruction defining 
"substantially probable" 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶8-
15. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 For cases dealing with the definition of 
"substantially probable," see sec. 10.7912. 

10.7374  Sufficiency of instruction 
defining "sexually violent 
person" 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, 10-41, sec. 10.7373. 

10.7375  Instructing on unanimity 

10.73751  In general 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶16-19. 

10.73752  No need to require 
unanimity as to specific 
mental disorder 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶16-19. 

10.7376  No need for express instruction 
requiring finding that 
respondent has serious 
difficulty in controlling 
behavior; such requirement is 
implicit in instruction on 
statutory requirements for 
finding respondent to be 
sexually violent person 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶24-27. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶8-10. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶10. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶10. 

10.7377  No need for express instruction 
requiring finding of nexus 
between mental disorder and 
serious difficulty in controlling 
behavior; such requirement is 
implicit in instruction on 
statutory requirements for 
finding respondent to be 
sexually violent person 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶8-10. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶29. 

10.7378  Instructing on meaning of "acts 
of sexual violence" 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶28-29. 

10.7379  Other matters 

10.73791  Whether jury instruction 
correctly states law 
presents question of law 
that appellate court 
reviews de novo 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶28. 
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10.73792  Propriety and contents of 
curative instruction on 
respondent's eligibility for 
supervised release when 
defense witness refers to 
"commitment for life" 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶17-18. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶15-18. 

10.73793  Need for special verdict 

 State v. Madison, 2004 WI App 46, 271 Wis. 2d 
218, 678 N.W.2d 607, at ¶1-10. 

10.738  Sufficiency of evidence to establish 
basis for commitment 

10.7381  In general 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶22-30. 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶19-22. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶11-25. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.787. 

10.7382  General principles and 
standards for determining 
sufficiency of the evidence 

10.73821  In general 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶39-40. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶9. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶21. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶11-13. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶33. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶7. 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-24, sec. 
10.75212. 

10.73822  Credibility determinations 
are for fact finder to make 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶11, 13. 

10.7383  Sufficiency of evidence in 
particular cases 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶22-30. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶19-22. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶11-25. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶32-
34. 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

10.7384  Sufficiency to prove that 
person's mental disorder made 
it "substantially probable" that 
he will engage in acts of sexual 
violence 

10.73841  In general 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶22-30. 
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 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶11-25. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶6-15. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

10.73842  Use of actuarial 
instruments to prove that 
person's mental disorder 
made it "substantially 
probable" that he will 
engage in acts of sexual 
violence 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶14-25. 

10.7385  Sufficiency to prove that 
respondent suffers from 
"mental disorder" 

10.73851  In general 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

10.73852  State not required to prove 
that all diagnostic criteria 
for mental disorder 
specified in DSM-IV are 
present 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

10.7386  Sufficiency to show that 
finding of mental disorder was 
not based solely on prior bad 
acts 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373. 

10.7387  Sufficiency to prove nexus 
between person's mental 
disorder and serious difficulty 
in controlling behavior 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶21-
27. 

10.7388  Impact of expert testimony on 
question of sufficiency of 
evidence 

10.73881  Need for expert testimony 
to sustain sufficiency of 
evidence 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶51. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶41. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

10.73882  Fact finder's right to reject 
expert testimony in whole 
or in part 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶88. 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶51. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶41. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶29. 
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10.73883  Expert may testify to 
ultimate issues to be 
decided by trier of fact 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶27. 

10.73884  Fact that state's lone expert 
is contradicted by number 
of defense experts does not 
render evidence 
insufficient 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶19-22. 

10.7389  Other matters 

10.73891  Need to prove that 
respondent was within 90 
days of release date 

 For cases dealing with this subject, see sec. 
10.7354. 

10.73892  Proof of recent overt act not 
necessary to establish that 
respondent is sexually 
violent person 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶20-40. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶24. 

10.73893  Sufficiency to show lack of 
volitional capacity 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶27-
36. 

10.73894  Standard of appellate 
review of sufficiency of 
evidence 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶38-42. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶9. 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶11-13, 24-25. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶23. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

10.739  Other matters 

10.7391  Need for notice of trial to 
district attorney of county 
where respondent will be 
placed on supervised release 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

10.7392  Need for notice of trial to 
police department and sheriff 
of locality where respondent 
will be placed on supervised 
release 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

10.7393  Trial court's decision when trial 
is to court 

10.73931  In rendering decision, trial 
court need only make 
findings of ultimate fact 
and conclusions of law 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

10.73932  It is sufficient that trial 
court apply correct 
standard; it is not necessary 
that trial court discuss, or 
demonstrate its 
understanding of, meaning 
of correct standard 
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 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

10.7394  State's offensive use of doctrine 
of issue preclusion (collateral 
estoppel) to keep respondent 
from litigating whether sexual 
assault of which he was 
convicted actually occurred 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶1-39. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶24. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶1-
36. 

10.74  Disposition 

10.741  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶10. 

 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 
613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶1-10. 

 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 
(Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612. 

10.742  Initial commitment order 

10.743  Predisposition investigation or 
examination 

10.7431  Predisposition investigation 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.7432  Time within which 
predisposition investigation 
must be completed 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

10.744  Commitment order 

10.7441  Constitutionality of 
requirement that commitment 
order shall require "that person 
be placed in institutional care" 

 For cases dealing with this subject, see sec. 
10.7461. 

10.7442  Constitutionality of applying 
requirement that commitment 
order shall require "that person 
be placed in institutional care" 
to persons for whom petition 
for commitment filed prior to 
effective date of enactment of 
that requirement, but for whom 
commitment order entered after 
that date 

 For cases dealing with this subject, see sec. 
10.74614. 

10.745  Placement in general 

10.7451  In general 

10.7452  Least restrictive placement 

10.74521  In general 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.74522  Obligation of least 
restrictive placement has 
been placed on 
department; court is under 
no obligation to commit 
respondent to least 
restrictive placement 

 State v. Miller, 229 Wis. 2d 567, 600 N.W.2d 224 
(Ct. App. 1999): 1999 Term, p. 10-27, sec. 10.7451. 

10.74523  Elimination of least 
restrictive placement 
language from ch. 980 does 
not violate due process 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶14. 
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10.7453  Placement options "in the 
community" not limited to 
county of residence 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶64. 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452. 

10.7454  Sprosty decision dealing with 
Wis. Stat. § 980.08(4), which 
governs placement in petition 
for supervised release, is 
equally applicable to Wis. Stat. 
§ 980.06(2)(b), which governs 
placement in the initial 
commitment order 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-47, sec. 10.7411. 

10.7455  Under 1995-96 statutes, only 
two placements permitted: (1) 
institutional care in a secure 
mental health unit or facility; 
or (2) supervised release 

 State v. Miller, 2000 WI 44, 234 Wis. 2d 687, 610 
N.W.2d 484: 1999 Term, p. 10-27, sec. 10.7451. 

 State v. Miller, 229 Wis. 2d 567, 600 N.W.2d 224 
(Ct. App. 1999): 1999 Term, p. 10-27, sec. 10.7421. 

10.746  Institutional placement 

10.7461  Constitutionality of present 
requirement that commitment 
order shall require "that person 
be placed in institutional care" 

10.74611  Consistency with due 
process 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶61-68. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶12. 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶11, 
43. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶5. 

 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 
613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶1-10. 

10.74612  Consistency with equal 
protection 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶12. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶11-12. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶24-
25. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶36-
37. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶10-20. 

10.74613  Consistency with 
protection against double 
jeopardy 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶24-60. 

10.74614  Consistency with 
prohibition on ex post facto 
laws when requirement is 
applied to persons for 
whom petition for 
commitment filed prior to 
effective date of enactment 
of that requirement, but for 
whom commitment order 
entered after that date 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶24-60. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶21-23. 

10.74615  Consistency with 
separation of powers 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶13-14. 

10.747  Supervised release 

10.7471  Supervised release procedures 
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 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.7472  Need for notice of hearings 
leading to release to district 
attorney of county where 
respondent will be placed on 
supervised release 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

10.7473  Need for notice of hearings 
leading to release to police 
department and sheriff of 
locality where respondent will 
be placed on supervised release 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

10.7474  Need for supervision plan 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

10.7475  Effect of failure to obtain 
supervision plan 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

10.748  Revocation of supervised release 

10.7481  Section governing revocation of 
supervised release does not 
apply to modification of order 
for supervised release before 
respondent actually released 
from custody on supervised 
release 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶29-35. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.749  Other matters 

10.7491  Trial court's inherent power to 
amend earlier dispositional 
order when original disposition 
proves not possible 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.7492  Respondent's right to treatment 
during commitment 

 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 
(Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612. 

10.7493  Appellate review of decision 
on disposition 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶19-23. 

 State v. Miller, 229 Wis. 2d 567, 600 N.W.2d 224 
(Ct. App. 1999): 1999 Term, p. 10-27, sec. 10.7451. 

10.7494  Involuntary medication of 
person committed under ch. 980 

10.74941  Court's authority to issue 
involuntary medication 
order for individual 
committed under ch. 980 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

10.74942  Procedure for periodic 
review of involuntary 
medication order 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

10.7495  Nature and purpose of ch. 980 
commitment in general 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

 For cases dealing with the nature and purpose of 
ch. 10.7961 and 10.7962. 

10.75  Reexamination (Wis. Stat. § 980.07) 

10.751  Nature and purpose of 
reexamination in general 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶26. 

10.752  When required 
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10.7521  Six months after initial 
commitment 

10.75211  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶12, 17. 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶10. 

 State ex rel. Marberry v. Macht, 2001 WI 19, 241 
Wis. 2d 695, 623 N.W.2d 135, 2000 Term WSC-41, 
at ¶1-2. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶5-38. 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

10.75212  What constitutes "initial 
commitment" for purposes 
of triggering this time 
requirement 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

10.75213  Six-month time 
requirement is mandatory, 
not directory 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶15-21. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶5-27. 

10.75214  Remedy if mandatory time 
requirement is violated 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶51-54. 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶22-60. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶28-38. 

10.7522  At least once every 12 months 
thereafter 

10.75221  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶12. 

10.753  Appointment of expert for 
committed person; committed 
person's right to retain expert 

10.7531  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶35. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶3. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶11, 21-25. 

 For cases dealing with this subject, see sec. 
10.77341. 

10.7532  Indigent's right to appointment 
of expert 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶3. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶11, 21-25. 

10.754  Report of examiner 

10.7541  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶12. 

10.76  Supervised Release Following Initial 
Institutional Placement; Revocation Of 
Supervised Release  (Wis. Stat. § 980.08) 

10.761  General Principles 

10.7611  In general 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶23. 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶11-12. 
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 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 
(Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612. 

10.7612  Failure of state to provide 
treatment provides no basis for 
supervised release from 
institutional placement 

 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 
(Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612. 

10.7613  Lack of amenability to 
treatment provides no basis for 
supervised release from 
institutional placement 

 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 
(Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612. 

10.762  When committed person may file 
petition for supervised release 

10.7621  In general 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶34. 

10.7622  Constitutionality of requiring 
person to wait eighteen months 
before filing petition for 
supervised release 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶11-12. 

10.76221  Consistency with due 
process 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶61-68. 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶11, 
43. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶5-9. 

10.76222  Consistency with equal 
protection 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶24-
25. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶36-
37. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶10-20. 

10.76223  Consistency with 
protection against double 
jeopardy 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶24-60. 

10.7623  Constitutionality of applying 
requirement that committed 
person wait eighteen months 
before filing petition for 
supervised release to persons 
for whom petition for 
commitment filed prior to 
effective date of enactment of 
that requirement, but for whom 
commitment order entered after 
that date 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶24-60. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶21-23. 

10.763  Procedures leading to hearing 

10.7631  Petition 

10.7632  Appointment of expert 
examiner for court under Wis. 
Stat. § 980.08(3) 

10.76321  In general 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶13-17. 

10.76322  Appointment of expert 
examiner for detainee 
under Wis. Stat. § 980.03(4) 
does not relieve court of 
duty to appoint examiner 
for court under Wis. Stat. § 
980.08(3) 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶13-17. 
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10.7633  Appointment of expert 
examiner for detainee under 
Wis. Stat. § 980.03(4) 

10.76331  Indigent detainee’s right to 
have expert examiner 
appointed under Wis. Stat. 
§ 980.03(4) after filing 
petition for supervised 
release 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶16. 

10.76332  Indigent detainee is not 
statutorily entitled to 
examiner of his own choice 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶18-23. 

10.76333  Denying person seeking 
supervised release 
appointment of examiner 
of his own choice does not 
deny equal protection 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶21-22. 

10.76334  Indigent detainee has right 
to qualified examiner:  in 
general 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶24-28. 

10.76335  Indigent detainee has right 
to qualified examiner:  
examiner must have 
technical expertise 
regarding precise question 
presented in supervised 
release proceeding 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶24-28. 

10.764  Hearing 

10.7641  Burden of proof 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶11. 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶21. 

10.7642  Matters to be, and not to be, 
considered 

10.76421  In general 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

10.76422  Availability of facilities or 
programs in community 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

10.76423  Prior acceptance of person 
into facilities or programs 
deemed necessary for 
placement 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

10.7643  Evidentiary matters 

10.76431  Admission of hearsay 
report of expert appointed 
by court that has been filed 
with court as provided by 
statute 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶57-59. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶10-14. 

10.76432  Admission and 
consideration of Actuarial 
Risk Assessment (ARA) 
tests 

 For cases dealing with this subject, see sec. 
10.7896. 

10.76433  Fact finder's right to reject 
expert's ultimate 
conclusion 

 For cases dealing with this subject, see sec. 
10.7652. 
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10.7644  Committed person's rights at 
hearing 

10.76441  Right to confrontation 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶58. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶14. 

10.765  Sufficiency of evidence to support 
grant or denial of supervised 
release 

10.7651  In general 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶1-94. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶15-22. 

10.7652  Fact finder not required to 
accept opinion of expert 
witness 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶88. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶18. 

10.7653  Circuit court determines 
credibility of expert and weight 
to be given his or her opinion 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶18. 

10.7654  Standard of appellate review of 
sufficiency of evidence 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶7-46. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶16, 18. 

 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶6. 

10.7655  Sufficiency in particular cases 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶47-94. 

10.766  Court's authority to create 
programs or facilities deemed 
necessary to accommodate 
supervised release 

10.7661  In general 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶41-49. 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶1-42. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶52-
65. 

10.7662  Responsibility for costs of 
ordered facilities or programs 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶33. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶53. 

10.7663  Propriety of exercising this 
authority under particular 
circumstances 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶43-49. 

10.7664  Court has no authority to order 
county to build or acquire 
facility in which to house 
released person 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶1-42. 

10.767  Relief from (i.e., reconsideration 
and vacation of) order granting 
supervised release 

10.7671  In general 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9-22. 
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10.7672  Because of inadequate 
programs or facilities to 
supervise release 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶52-
65. 

10.7673  Appropriate vehicle for 
changing supervised release 
status of individual who has 
been determined to be 
appropriate for supervised 
release, but who remains 
institutionalized awaiting 
placement 

10.76731  Court of appeals' implicit 
recognition of state's right 
to seek relief from order 
granting supervised relief 
under Wis. Stat. § 806.07 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶36. 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶1, 9-
10. 

10.76732  Supreme court's holding 
that Wis. Stat. § 980.08(6m), 
rather than Wis. Stat. § 
806.07(1)(h) governs 
granting relief to state from 
order granting individual 
supervised release: in 
general 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶24-27. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶1-56. 

10.76733  Supreme court's holding 
that Wis. Stat. § 980.08(6m), 
rather than Wis. Stat. § 
806.07(1)(h) governs 
granting relief to state from 
order granting individual 
supervised release:  
retroactivity of holding 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶27. 

10.7674  Based on newly discovered 
evidence 

10.76741  In general 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9-22. 

10.76742  New psychiatric opinion 
based on information 
available at time of initial 
hearing on petition for 
release does not constitute 
newly discovered evidence 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9-22. 

10.7675  Because of post-order incident 
demonstrating that it is 
substantially probable that 
person ordered released will 
engage in acts of sexual 
violence 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶1-
25. 

10.7676  Requirement that department 
initiate request for relief 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶52-55. 

10.7677  Time limits on state's seeking 
this relief 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶33. 

10.768  Revocation of supervised release 

10.7681  Respondent's right to due 
process in revocation 
proceeding 

10.76811  In general 

 State v. VanBronkhorst, 2001 WI App 190, 247 
Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, 
at ¶7-9. 
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10.76812  Right to timely notice of 
violations or other grounds 
upon which revocation 
sought 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶7-17. 

 State v. VanBronkhorst, 2001 WI App 190, 247 
Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, 
at ¶7-23. 

10.76813  Lack of timely notice 
subject to harmless-error 
analysis 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶59-63. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶16-17. 

10.76814  Right to fair notice of 
conduct that will subject 
one to revocation:  rules of 
supervised release must 
not be unconstitutionally 
vague 

 For cases dealing with this subject, see sec. 
10.76981. 

10.7682  Revocation may not be based 
on violations or other grounds 
of which respondent not given 
notice prior to revocation 
hearing 

 For cases dealing with this subject, see sec. 
10.76812. 

10.7683  Need for circuit court to 
consider alternatives to 
revocation 

10.76831  Is consideration of 
alternatives necessary 
when revocation based on 
violation of rule or 
condition of release? 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶1-49. 

 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 
N.W.2d 375, 2001 Term WSC-229, at ¶1-18. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶19. 

10.76832  Consideration of 
alternatives is not 
necessary when revocation 
based on safety of others 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶1-49. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶18-25. 

10.76833  If consideration of 
alternatives is necessary, 
sufficiency of 
consideration in particular 
case 

 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 
N.W.2d 375, 2001 Term WSC-229, at ¶1-18. 

10.7684  Sufficiency of evidence to 
support revocation 

10.76841  In general 

 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 
N.W.2d 375, 2001 Term WSC-229, at ¶19-21. 

10.76842  Sufficiency to support 
finding that safety of 
person or others requires 
revocation 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶64-74. 

10.7685  Appellate review of revocation 
of supervised release 

10.76851  Of question whether 
circuit court must consider 
alternatives to revocation 

 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 
N.W.2d 375, 2001 Term WSC-229, at ¶13. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶20. 

10.76852  Of decision to revoke 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶65-71. 
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 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 
N.W.2d 375, 2001 Term WSC-229, at ¶13. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶20. 

10.769  Other matters 

10.7691  Preparation of plan 

10.76911  If county department 
declines to prepare plan 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

10.76912  Court's authority to create 
programs or facilities 
deemed necessary to 
accommodate supervised 
release 

 For cases dealing with this subject, see sec. 
10.766. 

10.7692  Responsibility for costs of 
supervised release 

10.76921  In general 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶3. 

10.76922  When court orders creation 
of program or facility 
needed to supervise release 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

10.7693  If trial court determines that 
supervised release is 
appropriate, person must be 
released regardless of whether 
appropriate treatment facility 
or a program exists to 
accommodate ordered release 

10.76931  In general 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶39. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶4. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶52-
65. 

 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 
(Ct. App. 1998): 1998 Term, p. 10-52, sec. 10.768. 

10.76932  Must person committed 
under ch. 980 be released 
from that commitment 
because responsible 
government agencies did 
not comply with post-
commitment trial-court 
orders directing that he be 
placed in community 
under supervised release, 
even though trial court 
determined, at most recent 
court hearing, that he is 
substantially likely to re-
offend if released from 
confinement, either under 
supervised release or 
outright? 

 For cases dealing with this subject, see sec. 
10.76991. 

10.7694  Prosecutor who has agreed 
with person committed under 
ch. 980 to supervised release, 
instead of proceeding to 
hearing on person's discharge 
petition, may not seek 
continuation of institutional 
placement when community 
placement not possible 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶44-
65. 

10.7695  Agreement by person 
committed under ch. 980 to 
forego hearing on discharge 
petition and to submit to 
supervised release is akin to 
plea agreement, which person 
has right to enforce 
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 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶44-
65. 

10.7696  Court's authority to release in 
any county or to amend release 
plan to include release in other 
county 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶64. 

10.7697  Appellate review of decision 
whether to grant or deny 
request for supervised release 

 For cases dealing with this subject, see secs. 
10.7654 and 10.7655. 

10.7698  Rules and conditions of 
supervised release 

10.76981  Must give fair notice of 
conduct that will subject 
one to revocation; must not 
be unconstitutionally 
vague 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶51-56. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶4-6. 

10.7699  Other matters 

10.76991  Must person committed 
under ch. 980 be released 
from that commitment 
because responsible 
government agencies did 
not comply with post-
commitment trial-court 
orders directing that he be 
placed in community 
under supervised release, 
even though trial court 
determined, at most recent 
court hearing, that he is 
substantially likely to re-
offend if released from 
confinement, either under 
supervised release or 
outright? 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶18-40. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶1-43. 

10.76992  Court not required to 
accept recommendation of 
department; courts are not 
rubber stamps for 
department 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶91. 

10.76993  When person imprisoned 
under criminal sentence in 
another state has waived 
his right to extradition and 
been sent to Wisconsin 
from another state for trial 
on criminal charges under 
provisions of interstate 
agreement on detainers, 
has been tried and 
sentenced on those charges, 
has been sent back to 
sending state to complete 
sentence in that state, has 
been paroled by sending 
state to Wisconsin 
sentence, and is about to 
complete Wisconsin 
sentence, neither interstate 
agreement on detainers or 
waiver of extradition bars 
Wisconsin from 
commencing ch. 980 
commitment proceeding 

 For cases dealing with this subject, see sec. 
6.23991. 

10.77  Discharge 

10.771  In general 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶13. 

10.772  Former discharge procedures when 
filing of petition for discharge 
authorized by DHFS Secretary 
(former Wis. Stat. § 980.09(1)) 
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10.773  Former discharge procedures when 
filing of petition for discharge was 
not approved by DHFS Secretary 
(former Wis. Stat. § 980.09(2)) 

10.7731  In general 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶15. 

10.7732  Notice of right to petition for 
discharge 

10.77321  In general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶13. 

10.7733  Probable cause hearing 

10.77331  Nature and purpose of 
probable cause hearing 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶31. 

 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 
694 N.W.2d 446, at ¶8-9. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶15-26. 

 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 
992, 669 N.W.2d 747, at ¶2. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶6-12, 21, 
27-30. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶11. 

 State v. Paulick, 213 Wis. 2d 432, 570 N.W.2d 626 
(Ct. App. 1997): 1997 Term, p. 10-37, sec. 10.7732. 

10.77332  When probable cause 
hearing required 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶14, 16. 

 State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 
671 N.W.2d 860, at ¶1-14. 

10.77333  Committed person's 
constitutional due process 
right to timely probable 
cause hearing:  in general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶1-66. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶28. 

10.77334  Committed person's 
constitutional due process 
right to timely probable 
cause hearing: not violated 
by Wis. Stat. § 
808.08(3),which places duty 
on parties to initiate 
further proceedings in 
circuit court on remand 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶27-30. 

10.77335  Comitted persons's 
constitutional due process 
right to timely probable 
cause hearing:  remedy if 
right to timely hearing 
violated 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶48-66. 

10.77336  Committed person's 
constitutional due process 
right to timely probable 
cause hearing:  procedures 
that judicial system should 
adopt to avoid violation of 
right 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶55-66. 

10.77337  Committed person's right 
to counsel at hearing 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶15. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶31-38. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶11-20. 
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10.77338  Committed person's waiver 
of right to counsel at 
hearing 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶3. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶11-20. 

10.77339  Timeliness of appointment 
of counsel for detainee 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶29. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶31-38. 

10.7734  Probable cause hearing (cont'd) 

10.77341  Committed person's right 
to appointment of, or to 
retain, independent expert 
to conduct examination:  in 
general 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶15. 

 For cases dealing generally with the detainee's 
right to the appointment of an independent 
examiner under Wis. Stat. § 980.07(1), see sec. 
10.753. 

10.77342  Committed person's right 
to appointment of, or to 
retain, independent expert 
to conduct examination:  
timeliness of appointment 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶29. 

10.77343  Committed person's right 
to have report of 
independent expert used to 
determine whether 
probable cause exists 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶15. 

10.77344  Committed person has no 
right to present evidence at 
hearing other than 
independent 
reexamination report; i.e., 
has no right to full 
evidentiary hearing 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶6-15. 

10.77345  Burden of persuasion and 
standard to be applied at 
hearing: in general 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶20. 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶2, 20-33. 

 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 
694 N.W.2d 446, at ¶8, 29. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶16-19, 
27. 

10.77346  Burden of persuasion and 
standard to be applied at 
hearing: standard of 
probable cause to be 
applied at hearing is same 
standard as that applied at 
preliminary examination in 
criminal case 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶20-33. 

10.77347  Burden of persuasion and 
standard to be applied at 
hearing: in determining  
probable cause, court is not 
to determine which of 
conflicting reports is more 
persuasive 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶2, 20-33. 

10.77348  Sufficiency of evidence to 
warrant full evidentiary 
hearing 
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 For cases dealing with this subject, see sec. 
10.7735. 

10.7735  Sufficiency of evidence to 
warrant discharge hearing (i.e., 
full evidentiary hearing on 
discharge) 

10.77351  In general 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶34-41. 

 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 
694 N.W.2d 446, at ¶1-32. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶15-26. 

 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 
992, 669 N.W.2d 747, at ¶1-16. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶20-26. 

10.77352  Question whether 
individual continues to be 
sexual violent person is 
answered without 
reference to any specific 
restrictions, supervision, or 
time frame and, therefore, 
probable cause to believe 
person is no longer 
sexually violent person is 
not satisfied by 
recommendation of 
supervised release 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶40. 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶12. 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶25. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶46. 

 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 
694 N.W.2d 446, at ¶10, 32. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶15-26. 

10.77353  Expert's conclusion that 
person is not sexually 
violent, based on actuarial 
instruments that were used 
previously by other experts 
who testified at trial that 
resulted in commitment, 
when there is no change in 
historical facts to which 
those instruments are 
applied and no change in 
research or writings on 
how professionals are to 
interpret and score those 
instruments, does not 
establish probable cause 
that a person is no longer 
sexually violent 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶34-41. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶1-35. 

10.77354  To provide basis for 
probable cause to believe 
person is no longer 
sexually violent, expert’s 
opinion must depend upon 
something more than facts, 
professional knowledge, or 
research that was 
considered by expert 
testifying in prior 
proceeding that 
determined person to be 
sexually violent 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶12. 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶2, 34-41. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶1-35. 

10.77355  When presented with two 
conflicting reexamination 
reports, one of which 
would tend to establish 
probable cause, court must 
order discharge hearing 
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 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶12. 

10.77356  Standard of appellate 
review of sufficiency of 
evidence 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶36. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶21. 

 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 
694 N.W.2d 446, at ¶8, 11, 32. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶14. 

 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 
992, 669 N.W.2d 747, at ¶8. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶22. 

10.77357  Standard of appellate 
review in determining 
correct standards to be 
applied in assessing 
sufficiency of evidence 

 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 
722 N.W.2d 742, at ¶23. 

10.7736  Discharge hearing (i.e., full 
evidentiary hearing on 
discharge) 

10.77361  Committed person's right 
to counsel at discharge 
hearing 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶56, 
67. 

10.77362  No need to instruct jury on 
consequences of discharge 
(i.e., on what will happen 
to respondent if he is 
discharged from 
commitment) 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶11. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶44. 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶12-21. 

10.77363  Court's response to jurors' 
question raised during 
deliberations in general 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶11. 

10.77364  Court's response to jurors' 
question about what would 
happen if respondent were 
discharged from 
commitment 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶11. 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶12-21. 

10.77365  Court's response to jurors' 
question about fact not 
unequivocally established 
by evidence submitted to 
jury, but answered by 
exhibit that, while 
admitted into evidence, 
was not submitted to jury 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶22-29. 

10.7737  Committed person's agreement 
to forego hearing on discharge 
petition and to submit to 
supervised release is akin to 
plea agreement, which detainee 
has right to enforce 

 For cases dealing with this subject, see sec. 
10.7694. 

10.7738  Do provisions of § 980.10 apply 
to petitions filed under § 
980.09(2) after first petition? 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶23, 30-31. 
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10.774  Former discharge procedures 
relating to additional discharge 
petitions (former Wis. Stat. § 
980.10) 

10.7741  When probable cause hearing 
required 

 State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 
671 N.W.2d 860, at ¶7. 

10.7742  When hearing on discharge 
required 

 State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 
671 N.W.2d 860, at ¶7. 

10.775  Present discharge procedures 
(present Wis. Stat. § 980.09 and 
980.095) 

10.7751  Petition for discharge 

10.7752  Determining whether petition 
contains sufficient facts to 
warrant discharge hearing 
(present Wis. Stat. § 980.09(2)) 

10.77521  Test to be applied in 
making determination 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶1-26. 

10.77522  Sufficiency of particular 
facts to warrant discharge 
hearing 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶1-26. 

10.7753  Discharge hearing (present 
Wis. Stat. § 908.09(3) and (4) 
and § 980.095(1)) 

10.776  Appellate review of decisions 
relating to discharge 

10.7761  Standards of review 

10.77611  Of decision not to grant 
discharge hearing 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶7. 

 For cases dealing with this subject in the context 
of the former procedures for determining whether 
full discharge hearing is warranted, see secs. 
10.77356 and 10.77357. 

10.7762  Issues reached on review 

10.77621  Does not reach issues 
relating to initial 
commitment, except those 
relating to subject matter 
jurisdiction such as facial 
validity of statute 
providing for commitment 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶14-19. 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶1-19. 

10.77622  Does appeal from 
discharge decision reach 
issues that could have been 
raised on earlier appeal 
from initial commitment? 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶19. 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶1-19. 

10.78  Experts And Other Evidentiary Matters 

10.781  General principles 

10.7811  In general 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶16. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶18. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶19. 

10.7812  Criminal rules of evidence 
generally applicable 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶28. 
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10.7813  Wis. Stat. § 904.04(2), which 
excludes evidence of other acts 
offered to prove character to 
show defendant acted in 
conformity therewith, is not 
applicable in commitment 
proceeding under ch. 980, Wis. 
Stats. to evidence offered to 
prove that respondent has 
mental disorder that makes it 
substantially probable that he 
or she will commit acts of 
sexual violence in future 

 For cases dealing with this subject, see sec. 
10.7862. 

10.782  Experts and expert testimony 

10.7821  General principles for 
determining admissibility of 
expert testimony 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶18. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶13. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶28-
29. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶26-
34. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶20-32. 

10.7822  Need for expert testimony 

 For cases dealing with this subject, see sec. 
10.73881. 

10.7823  Fact finder's right to reject 

 For cases dealing with this subject, see sec. 
10.73882. 

10.7824  Admissibility of expert opinion 
regarding future 
dangerousness 

10.78241  In general 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-38, sec. 10.7821. 

10.78242  When testimony based on 
actuarial instruments 
designed to measure 
respondent's 
dangerousness 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶15-20. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶14-24. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶18-
23. 

 For cases dealing generally with the admission, 
consideration, and use of actuarial risk assessment 
(ARA) tests, see sec. 10.7896. 

10.7825  Applicability of psychologist-
patient privilege 

 For cases dealing with this subject, see sec. 
10.7831. 

10.7826  Admissibility of matters on 
which expert relied in forming 
opinion 

10.78261  Statements of respondent 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

10.78262  Incidents of sexual assaults 
committed by defendant 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶18. 

10.7827  Admissibility of evidence 
regarding accuracy and validity 
of expert's past predictions 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

10.7828  Expert's reliance on hearsay 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶27-32. 
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10.7829  Other matters 

10.78291  Exclusion of expert's 
testimony as remedy for 
discovery violation with 
respect to testimony 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶20-26. 

10.78292  Psychologist need not be 
licensed in Wisconsin in 
order to testify in ch. 980 
proceeding 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶27. 

10.78293  Fact that expert has lied 
about credential or other 
matters or has engaged in 
unprofessional conduct 
does not necessarily 
require court to disregard 
or strike expert's testimony 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶31-
33. 

10.78294  Admissibility of testimony 
of probation and parole 
agent regarding 
respondent's likelihood of 
reoffending 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶23-
31. 

10.78295  Expert may testify to 
ultimate issues to be 
decided by trier of fact 

 For cases dealing with this subject, see sec. 
10.73883. 

10.78296  Admission, consideration, 
and use of Actuarial Risk 
Assessment (ARA) tests 

 For cases dealing with this subject, see sec. 
10.7896. 

10.78297  Expert's misstatement of 
required risk of reoffense, 
i.e., "more likely than not," 
by, for example, equating 
"more likely than not" with 
chance greater than zero, 
i.e, any chance at all, does 
not require new trial in 
interest of justice 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶1-14. 

10.78298  Admissibility of expert 
testimony that is based on 
consideration of statement 
of defendant obtained in 
violation of privilege 
against self-incrimination 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶26-44. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶14-35. 

10.783  Psychologist-patient privilege 

10.7831  Statutory exception from 
physician-patient or 
psychologist-patient for 
proceedings for hospitalization 
applies to initial commitment 
and discharge hearings under 
chap. 980 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-39, sec. 10.783. 

10.784  Use of statements and other 
material generated as part of 
underlying criminal proceeding 

10.7841  Use of presentence 
investigation report that was 
prepared in underlying 
criminal proceeding 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-39, sec. 10.784. 
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10.7842  Use of statements made to 
probation officer as part of 
probation supervision 

 For cases dealing with this subject, see sec. 
10.79248. 

10.785  Hearsay 

10.7851  Prior testimony 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

10.7852  Past recollection recorded 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

10.7853  Public records 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

10.786  Other crimes, wrongs, and acts 
evidence 

10.7861  In general 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶1-24. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶18. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶35-42. 

10.7862  Wis. Stat. § 904.04(2), which 
excludes evidence of other acts 
offered to prove character to 
show defendant acted in 
conformity therewith is not 
applicable in commitment 
proceeding under ch. 980, Wis. 
Stats. 

10.78621  In general 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶1-14. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶12, 15. 

10.78622  Foundational reliability 
requirement imposed 
under § 904.04(2)—that 
other acts evidence is 
admissible only if jury 
could find, by 
preponderance of evidence, 
that other act was 
committed by defendant—
is not applicable in 
commitment proceeding 
under ch. 980 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶9-19. 

10.7863  Particular other crimes, wrongs, 
or acts evidence 

10.78631  Adult criminal record of 
criminal activity 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶17-23. 

10.78632  Conduct reports from 
department of corrections 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶17-23. 

10.78633  Presentence investigation 
reports 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶17-23. 

10.78634  Evidence of probation and 
parole violations 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶17-23. 

10.78635  Juvenile record in general 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶17-23. 

10.78636  Juvenile adjudications of 
sexual misconduct 

 For cases dealing with this subject, see sec. 
10.7891. 

10.7864  Admissibility of previously 
unproven misbehavior 
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 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶19. 

10.787  Refreshing witness's recollection 
through use of prior statement 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

10.788  Other matters 

10.7881  Sufficiency of evidence to 
support commitment 

 For cases dealing with this subject, see sec. 
10.738. 

10.7882  Testimony regarding annual re-
evaluations of  person 
committed under ch. 980 
allegedly conducted 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶20-24. 

10.7883  Testimony regarding Sand 
Ridge Psychopathic Treatment 
Program, suggesting that 
commitment would be in best 
interest of committed person 
and community 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶25-27. 

10.789  Other matters (cont'd) 

10.7891  Admissibility of juvenile 
adjudications of sexual 
misconduct 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

10.7892  Respondent's right to present 
evidence that victim of sexual 
assaults has recanted 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶1-39. 

10.7893  Admissibility of testimony of 
probation and parole agent 
regarding respondent's 
likelihood of reoffending 

 For cases dealing with this subject, see sec. 
10.7822. 

10.7894  Admissibility of evidence of 
change in respondent's release 
date (e.g., by granting 
additional credit against 
sentence for pretrial 
confinement) after petition is 
filed, offered to show that 
petition was not timely filed 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶19. 

10.7895  Admissibility of presentence 
investigation reports 

 For cases dealing with this subject, see sec. 
10.78633. 

10.7896  Admission, consideration, and 
use of actuarial risk assessment 
(ARA) tests 

10.78961  In general 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶84. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶18. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶15-20. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶18-
23. 

 For cases dealing with the admissibility of expert 
opinion regarding future dangerousness when that 
testimony is based on actuarial instruments 
designed to measure respondent's dangerousness, 
see sec. 10.78242. 

10.78962  Test results are not 
inadmissible because they 
do not reveal whether 
dangerousness is related to 
person's mental disorder, 
i.e., because they measure 
dangerousness without 
regard to person's mental 
disorder 
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 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶15-20. 

10.7897  Admissibility of (1) evidence 
that respondent will be on 
probation, parole, or 
supervised release, if not 
adjudicated and committed as 
sexually violent person, and (2) 
evidence regarding rules of 
probation, parole, or 
supervised release to which 
respondent will consequently 
be subject if not adjudicated 
and committed as sexually 
violent person 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶35-41. 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶8-18. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶39-49. 

10.7898  Expert's misstatement of 
required risk of reoffense, i.e., 
"more likely than not," by, for 
example, equating "more likely 
than not" with chance greater 
than zero, i.e, any chance at all, 
does not require new trial in 
interest of justice 

 For cases dealing with this subject, see sec. 
10.78297. 

10.7899  Admissibility of evidence of 
screening process for potential 
ch.980 cases 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶15-16. 

10.79  Other Matters 

10.791  Definitions 

10.7911  "Sexually violent offense" 

10.79111  In general 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

10.79112  "Crime specified in" 
designated statute may 
include crime specified in 
former statute covering 
crime specified in 
designated statute 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶39. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-80, sec. 10.79142. 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶10-11. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶16-22. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

10.7912  "Substantially probable" and 
"substantial probability" 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶11. 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶4. 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶5, 14, 17. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶3. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶3. 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶8-
15. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶9. 
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 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶33-34. 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

10.7913  "Mental disorder" 

10.79131  In general 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

10.79132  Includes "antisocial 
personality disorder" 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

10.79133  In determining whether 
mental disorder is one that 
"predisposes a person to 
engage in acts of sexual 
violence," focus must be on 
specific person involved in 
case, not general 
population 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

10.7914  "Sexually violent person" 

10.79141  In general 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶37. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶23-24. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶16. 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, p. 10-41, sc. 10.7373. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

10.79142  Fact that person has ability 
to make choices does not 
mean he is not sexually 
violent person 

 For cases dealing with this subject, see sec. 
10.79152. 

10.79143  Person suffering from 
pedophilia is by definition 
person who lacks control 

 For cases dealing with this subject, see sec. 
10.79153. 

10.7915  "Serious difficulty in 
controlling behavior" 

10.79151  In general 

10.79152  Fact that person has ability 
to make choices does not 
mean that he does not have 
serious difficulty in 
controlling behavior 

 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 
992, 669 N.W.2d 747, at ¶10-12. 

10.79153  Person suffering from 
pedophilia is by definition 
person who lacks control 

 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 
992, 669 N.W.2d 747, at ¶13. 

10.7916  "Dangerous" 

10.79161  In general 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶1-11. 
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10.79162  Does not require 
"imminent" danger 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶1-9. 

10.79163  Is not unconstitutionally 
vague because it does not 
limit dangerousness to 
"reasonably foreseeable 
future" 

 For cases dealing with this subject, see sec. 
10.7162. 

10.7917  Not "still . . . sexually violent"; 
"no longer . . . sexually violent" 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶21-35. 

10.7918  "Likely" 

10.79181  In general 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶5. 

10.79182  Constitutionality of use of 
"likely" in standard for 
commitment 

 For cases dealing with this subject, see secs. 
10.71447, 10.7147, and 10.71533. 

10.792  Rights of persons subject to chap. 
980 proceedings 

10.7921  General principles 

10.79211  In general 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶15. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶17-20. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶23. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶13-18. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

10.79212  Constitutional rights 
accorded by Wis. Stat. § 
980.05(1m) are applicable 
only "at the trial" 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶2, 37-38. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶22. 

10.7922  Rights accorded in general 

10.79221  At trial, person has all 
constitutional rights 
available to criminal 
defendant: in general 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶15. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶9. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶8. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶13. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶14. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

10.79222  At trial, person has all 
constitutional rights 
available to criminal 
defendant:  provision 
according person all 
constitutional rights 
available to criminal 
defendant has been 
repealed 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶8. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶9, 42. 
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 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶8, 34. 

10.79223  All rights accorded to 
patients under ch. 51 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶16-18. 

10.79224  As result of repeal of § 
980.05(1)(m) by 2005 Wis. 
Act 434, person subject to 
commitment proceeding no 
longer has all 
constitutional rights 
available to criminal 
defendants 

 For cases dealing with this subject, see sec. 
10.79222. 

10.7923  Right to due process 

10.79231  Right to enforce 
prosecutorial promises 
made in obtaining 
admissions in lieu of trial 

 For cases dealing with this subject, see sec. 
10.7332. 

10.7924  Right to remain silent; 
privilege against self-
incrimination 

10.79241  In general 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶16, 24. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶1-45. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶1-59. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶1-44. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶12-38. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶23-29. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

10.79242  Forbids comment on 
respondent's 
precommitment silence 
(e.g., refusal to participate 
in evaluation prior to filing 
of petition) 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶20. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶17. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶26. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

10.79243  Counsel's opening door to 
comment on respondent's 
silence (e.g., by suggesting 
that expert's opinion is 
flawed because he did not 
interview respondent): in 
general 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 
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10.79244  Counsel's opening door to 
comment on respondent's 
silence (e.g., by suggesting 
that expert's opinion is 
flawed because he did not 
interview respondent): 
comment permitted to 
rebut respondent's 
contention that lack of 
interview compromised 
validity of expert's opinion 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

10.79245  Counsel's opening door to 
comment on respondent's 
silence (e.g., by suggesting 
that expert's opinion is 
flawed because he did not 
interview respondent): 
prosecutor not permitted to 
suggest that respondent's 
refusal to be interviewed is 
evidence of guilt 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

10.79246  Waiver of complaint that 
state's evidence of 
respondent's silence 
violated right to remain 
silent by failing to object to 
evidence at trial 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

10.79247  Requires suppression of 
statements taken from 
respondent in violation of 
Miranda 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

10.79248  Admissibility of 
statements made to 
probation officers as part 
of presentence 
investigative process 
and/or probation 
supervision 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶3-8, 12-34. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶12-38. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

10.79249  No need for Miranda 
warnings before 
commencement of pre-
petition psychological 
interview 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶22. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶1-45. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶19. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶42. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶23-29. 

10.7925  Right to remain silent; 
privilege against self-
incrimination (cont'd) 

10.79251  Person subject to pre-
petition evaluation has 
right to remain silent at 
evaluation interview 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶39-40. 

10.79252  Privilege is not self-
executing; it must be 
asserted 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶24, 26. 
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10.79253  Violation of privilege 
requires suppression not 
only of statement obtained 
in violation of privilege, 
but also of any derivative 
evidence 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶26-44. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶14-35. 

10.79254  When expert opinion 
and/or testimony is based 
on statement taken in 
violation of privilege, that 
opinion or testimony is 
inadmissible 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶26-44. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶14-35. 

10.79255  Statement obtained from 
probationer in compliance 
with duty to account for 
whereabouts and activities, 
even though attended by 
grant to immunity that 
forbids use of statement in 
criminal prosecution, is 
inadmissible 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶16-17. 

10.79256  When involuntary 
statement given, 
subsequent statement is 
also deemed involuntary 
unless il can be separated 
from earlier involuntary 
statement by circumstances 
sufficient to insulate it 
from earlier statement 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶19-25. 

10.7926  Right to counsel 

10.79261  In general 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶12. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶32. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶12-20. 

10.79262  Waiver of right to counsel 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶10. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶12-20. 

10.79263  At probable cause hearing 
on petition for discharge 

 For cases dealing with this subject, see sec. 
10.77337. 

10.79264  At discharge hearing 

 For cases dealing with this subject, see sec. 
10.7735. 

10.79265  Right to effective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
25.393. 

10.7927  Right to jury trial and 
associated rights relating to 
jury 

10.79271  Respondent's right to jury 
trial in general 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶14. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶6. 

10.79272  Right to trial by jury of 
twelve 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶11. 

10.79273  Request for jury trial 
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 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶6. 

10.79274  Withdrawal of request for 
jury trial: in general 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶6. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

10.79275  Withdrawal of request for 
jury trial: respondent's 
personal statement waiving 
right to jury trial not 
required 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶8-9. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

10.79276  Withdrawal of request for 
jury trial: respondent need 
not be informed that jury 
must be unanimous 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶3-13. 

10.79277  With respect to right to 
jury trial, specific 
procedures set out in 
statute creating that right, 
rather than general 
principles attending 
constitutional right to jury 
trial are controlling 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶16. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶7-12. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

10.79278  Right to unanimous jury 
verdict 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶14, 17. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶16-19. 

10.7928  Right to confrontation 

10.79281  In general 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

10.79282  At probable cause hearing 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

10.79283  Not violated by not 
requiring more objective 
standards for 
determination whether 
mental disorder exists 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

10.7929  Other rights 

10.79291  Right to substitution of 
judge 

 For cases dealing with this subject, see sec. 
10.7292. 

10.79292  Requirement of proof 
beyond a reasonable doubt 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶17. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶11. 

10.79293  Applicability of right not 
to be subject to double 
jeopardy 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶25-27. 
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10.79294  Assuming that offensive 
use of issue preclusion by 
state in criminal case is 
constitutionally 
impermissible, provision 
affording all constitutional 
rights of criminal 
defendant to persons 
subject to chap. 980 
proceeding does not bar 
offensive use of issue 
preclusion by state in chap. 
980 proceeding 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶17-20. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶15-
28. 

10.79295  Respondent has no right to 
request that proceedings 
closed to public 

 For cases dealing with this subject, see sec. 
10.7969. 

10.79296  Respondent has no right to 
have proceeding tried in 
county of predicate sexual 
assault 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶11-
17. 

10.79297  Right not to be tried unless 
competent 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

10.793  Appointment of special prosecutor 
to handle proceeding 

10.7931  In general 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

10.7932  Effect of defects in 
appointment 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

10.794  Competency of court to proceed 

10.7941  Effect of defective appointment 
of special prosecutor handling 
proceeding on court's 
competency to proceed 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

10.7942  Failure to comply with 90-day 
time limit for filing petition 
affects court's competency to 
proceed 

 For cases dealing with this subject, see sec. 
10.72447. 

10.795  Postverdict and appellate and other 
review of commitment proceedings 

10.7951  Time for filing postverdict 
motions 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶6-11. 

10.7952  Time for taking appeal 

 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961. 

10.7953  Standards and principles 
governing review 

10.79531  In general 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-42, sec. 10.7951. 

10.79532  Of decision whether to 
grant request for 
supervised release 

 For cases dealing with this subject, see sec. 
10.7654. 

10.79533  Of decision whether to 
revoke supervised release 

 For cases dealing with this subject, see sec. 
10.76852. 
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10.79534  Of question whether 
circuit court must consider 
alternatives to revocation 
in deciding whether to 
revoke supervised release 

 For cases dealing with this subject, see sec. 
10.76851. 

10.79535  Of decision whether to 
grant petition for discharge 

 For cases dealing with this subject, see sec. 
10.775. 

10.7954  Review by writ of habeas 
corpus 

10.79541  Proper venue for writ 

 State ex rel. West v. Bartow, 2002 WI App 42, 250 
Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, 
at ¶5-6. 

10.79542  Change of venue 

 State ex rel. West v. Bartow, 2002 WI App 42, 250 
Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, 
at ¶7-10. 

10.7955  Grant of new trial in interest of 
justice 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶8-
15. 

10.7956  Issues reached on appellate 
review 

10.79561  On appellate review of 
decision whether to grant 
petition for discharge 

 For cases dealing with this subject, see sec. 
10.7752. 

10.796  Other matters 

10.7961  Nature of proceeding: civil or 
criminal? 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶34. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶43. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶22. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶17. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶39-60. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶11, 17. 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶7. 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶13. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶34. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶17. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22. 

 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 
613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶7. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶45. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶24. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶11. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 
(Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622. 

 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 
(Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241. 
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 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961. 

10.7962  Purpose of ch. 980 commitment 
proceeding in general 

 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 
N.W.2d 729, at ¶14. 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶14. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶18. 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶9. 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶16. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶5. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶9, 20. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶22. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶11. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

10.7963  Civil rules applicable in ch. 980 
proceeding 

 State v. Madison, 2004 WI App 46, 271 Wis. 2d 
218, 678 N.W.2d 607, at ¶3. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶24. 

 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 
(Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622. 

 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 
(Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241. 

10.7964  Release of confidential material 
for purposes of this proceeding 
is governed by public interests 
underlying ch. 980; purposes of 
confidentiality rules regarding 
juvenile proceedings do not 
control 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

10.7965  Stay of release pending appeal 
from trial court's holding that 
sex predator statute 
unconstitutional 

 State v. Gudenschwager, 191 Wis. 2d 432, 529 
N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711. 

10.7966  Governor's exercise of partial 
veto power on sexually-violent-
person commitments statute 
produced "complete, entire, 
and workable law" 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

10.7967  When filing of ch. 980 
commitment petition 
constitutes violation of plea 
agreement pursuant to which 
original conviction was entered 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795. 

10.7968  Ineffective assistance of 
counsel in context of chap. 980 
proceeding 

 For cases dealing with this subject, see sec. 
25.393. 

10.7969  Closing proceedings to public 

10.79691  In general 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶31-
35. 

10.79692  Respondent has no 
statutory right to request 
that proceedings be closed 
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 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶32-
33. 

10.79693  Respondent has no 
constitutional right to 
request that proceedings be 
closed 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶34-
35. 

10.79694  Refusing right to have 
proceedings closed to 
public in ch. 980 
proceedings while granting 
right to have proceedings 
closed to public in ch. 51 
proceedings does not 
violate equal protection 

 For cases dealing with this subject, see sec. 
10.7144. 

10.797  Other matters (cont'd) 

10.7971  When criminal defendant is 
subject to chap. 980 
commitment, any subsequent 
sentence imposed may be 
stayed until discharge from 
chap. 980 commitment 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11. 

10.7972  Jury in ch. 980 proceeding need 
not be unanimous as to specific 
mental disorder from which 
person subjected to ch. 980 
proceeding suffered 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶16-19. 

10.7973  Persons subject to commitment 

 For cases dealing with this subject, see sec. 
10.722. 

10.7974  Filing petition with criminal 
case number does not affect 
court's subject matter 
jurisdiction 

 For cases dealing with this subject, see sec. 
10.72491. 

10.7975  State's offensive use of doctrine 
of issue preclusion (collateral 
estoppel) to keep respondent 
from litigating whether sexual 
assault of which he was 
convicted actually occurred 

 For cases dealing with this subject, see sec. 
10.7394. 

10.7976  Respondent's attempt to prove 
that he did not commit sexual 
assault of which he was 
convicted does not constitute 
collateral attack on conviction 

 For cases dealing with this subject, see sec. 
12.7523. 

10.7977  Propriety of commencing 
commitment proceeding upon 
respondent's release from 
prison after serving sentence 
remaining after revocation of 
parole when earlier 
commitment proceeding prior 
to release on parole was 
dismissed on merits 

 For cases dealing with this subject, see sec. 
10.7293. 

10.7978  Native Americans who are 
members of tribe, residents of 
their tribe's reservation, and 
who committed underlying act 
on that reservation are subject 
to commitment under ch. 980 

 For cases dealing with this subject, see sec. 
10.72251. 

10.7979  Determination of county of 
residence (Wis. Stat. § 980.105) 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶11-
12. 

10.798  Other matters (cont'd) 

10.7981  New trial in interest of justice 

http://www.wicourts.gov/html/ca/00/00-3074.htm�
http://www.wicourts.gov/html/ca/00/00-3074.htm�
http://www.wicourts.gov/html/ca/99/99-0577.htm�
http://www.wicourts.gov/html/ca/98/98-2455.htm�
http://www.wicourts.gov/html/ca/00/00-3074.htm�


10-173 

10.79811  In general 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶18-
23. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶30. 

10.79812  Based on alleged failure to 
fully try propriety of using 
actuarial instruments to 
predict risk of reoffense 
(e.g., because article that 
appeared after trial, which 
article questioned 
relilability of such 
instruments, was not 
adduced) 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶18-
23. 

 For cases dealing generally with the admission, 
consideration, and use of actuarial risk assessment 
(ARA) tests, see sec. 10.7896. 

 For cases dealing with the admissibility of expert 
opinion regarding future dangerousness when that 
testimony is based on actuarial instruments 
designed to measure respondent's dangerousness, 
see sec. 10.78242. 

10.79813  Not required because 
expert witness has 
misstated required risk of 
reoffense, i.e., "more likely 
than not," by, for example, 
equating "more likely than 
not" with chance greater 
than zero, i.e, any chance at 
all 

 For cases dealing with this subject, see sec. 
10.78297. 

10.7982  Bright line rules not favored in 
commitment proceedings such 
as ch. 980 proceeding 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶31. 

10.8  Other Post-Trial Proceedings 

10.81  State Habeas Corpus 

 For cases dealing with this subject, see sec. 43.5. 

10.82  Proceedings Relating To Sex Crimes 
Commitment 

10.821  Periodic reexamination 

 For cases dealing with this subject, see sec. 9.74. 

10.822  Extension of sex crimes 
commitment 

 For cases dealing with this subject, see sec. 9.75. 

10.823  Other matters 

10.8231  Provision for commitment of 
sexually violent person applies 
to persons committed under sex 
crimes law 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

10.83  Revocation Of Probation Or Extended 
Supervision 

 For cases dealing with this subject, see secs. 41.3, 
41.4, 41.5, and 41.7. 

10.84  Vacation Of Executed Plea Agreement 

 For cases dealing with this subject, see sec. 7.43. 

10.85  Petition for sentence adjustment (Wis. 
Stat. § 973.195) 

10.851  In general 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶1. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶2, 24-25. 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶75. 

 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 
670 N.W.2d 400, at ¶8-9. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶7. 
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10.852  Application of provision 
permitting petition for sentence 
adjustment to TIS-I offenders 

10.8521  Applicability to TIS-I offenders 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶14-22. 

10.8522  How provision is to be applied 
to TIS-I offenders 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶22-24. 

10.853  Constitutionality of statute 
providing for petition for sentence 
adjustment 

10.8531  Constitutionality of statute's 
provision providing for denial 
of petition if district attorney 
objects:  if provision is 
interpreted to create 
prosecutorial veto power over 
petition for sentence 
adjustment, it violates 
separation of powers doctrine 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶81-121. 

10.854  Denial of petition if district 
attorney objects 

10.8541  Constitutionality of provision 
providing for denial of petition 
if district attorney objects 

 For cases dealing with this subject, see sec. 
10.8531. 

10.8542  Provision providing for denial 
of petition if district attorney 
objects is directory, not 
mandatory 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶123-128. 

10.86  Motion for postconviction 
deoxyribonucleic acid (DNA) testing of 
certain evidence (Wis. Stat. § 974.07) 

10.861  In general 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶1-58. 

10.862  Defendant's right under § 974.07(6) 
to independently test physical 
evidence in state's possession at 
defendant's expense 

10.8621  In general 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶1-58. 

 State v. Hudson, 2004 WI App 99, 273 Wis. 2d 
707, 681 N.W.2d 316, at ¶11-12. 

10.8622  State's obligation to make 
physical evidence available for 
testing not limited to material 
that has already been tested 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶38-40, 42. 

10.8623  Defendant must state "with 
particularity" evidence he or 
she is seeking to test 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶41. 

10.8624  Defendant must satisfy three-
prong analysis under Wis. Stat. 
§ 974.07(2) 

10.86241  In general 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶43. 

10.86242  First prong: relevancy 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶45-46. 

10.863  Defendant's right under § 
974.07(7)(a) to court-ordered DNA 
testing 

10.8631  In general 

 State v. Hudson, 2004 WI App 99, 273 Wis. 2d 
707, 681 N.W.2d 316, at ¶13-21. 
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10.8632  Need to show reasonable 
probability that defendant 
would not have been convicted 
if exculpatory DNA testing 
results had been available 
before 

10.86321  In general 

 State v. Hudson, 2004 WI App 99, 273 Wis. 2d 
707, 681 N.W.2d 316, at ¶13-21. 

10.86322  Appellate review of 
question whether required 
showing made 

 State v. Hudson, 2004 WI App 99, 273 Wis. 2d 
707, 681 N.W.2d 316, at ¶14-16. 

10.864  Defendant has no constitutional 
right to postconviction access to 
DNA evidence 

 For cases dealing with this subject, see sec. 
22.44951. 

10.87  Review By United States Supreme 
Court 

 For cases dealing with this subject, see sec. 11.88. 

10.88  Pardon, clemency, and commutation 
proceedings 

10.881  Constitutionality of procedures 
used to determine whether 
defendant should be given pardon, 
clemency, or commutation of 
sentence 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 10-42, sec. 10.8111. 

10.882  Clemency is "fail-safe" in criminal 
justice system 

 Harbison v. Bell, 129 S. Ct. 1481 (2009). 

10.89  Other Proceedings 

10.891  Motion for judgment of acquittal in 
federal court (Fed. Rule Crim. Proc. 
29) 

10.8911  Time for making 

 Carlisle v. United States, 116 S. Ct. 1460 (1996): 
1995 Term, p. 10-33, sec. 10.8812. 

10.8912  Effect of failure to file motion 
within time prescribed 

 Eberhart v. United States, 126 S. Ct. 403 (2005). 

 Carlisle v. United States, 116 S. Ct. 1460 (1996): 
1995 Term, p. 10-33, sec. 10.8812. 

10.892  Motion for new trial in federal 
court (Fed. Rule Crim. Proc. 33) 

10.8921  Time for making 

 Eberhart v. United States, 126 S. Ct. 403 (2005). 

10.8922  Effect of failure to file motion 
within time prescribed 

10.89221  In general 

 Eberhart v. United States, 126 S. Ct. 403 (2005). 

10.89222  Failure to file within time 
prescribed not 
jurisdictional; state may 
waive claim of 
untimeliness by failing to 
object on that ground in  
district court 

 Eberhart v. United States, 126 S. Ct. 403 (2005). 

10.893  Postconviction motion under 28 
U.S.C. § 2255 in federal criminal 
proceeding 

10.8931  Propriety of using this motion 
to collaterally attack prior 
conviction used to enhance 
sentence for present conviction 
to which motion is addressed 

 Johnson v. United States, 125 S. Ct. 1571 (2005). 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

10.8932  Statute of limitations for 
bringing this motion 
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10.89321  When judgment of 
conviction is final for 
purposes of commencing 
one-year statute of 
limitations 

 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 
Term USSC-10. 

10.89322  In case in which prisoner 
collaterally attacks his 
federal sentence on ground 
that state conviction used 
to enhance that sentence 
has since been vacated, 
one-year limitations period 
begins to run when 
petitioner receives notice 
of order vacating prior 
conviction, provided that 
he has sought that order  
with due diligence in state 
court after entry of 
judgment in federal case in 
which sentence was 
enhanced 

 Johnson v. United States, 125 S. Ct. 1571 (2005). 

10.89323  Federal courts of appeals 
have given prisoners 
whose convictions became 
final before effective date 
of AEDPA one-year grace 
period running from that 
date 

 Johnson v. United States, 125 S. Ct. 1571 (2005). 

10.89324  Related matter:  statute of 
limitations for bringing of 
federal habeas corpus 
petition by state prisoner 
attacking state court 
conviction 

 For cases dealing with this subject, see sec. 
10.692. 

10.89325  Provision commencing 
running of period of 
limitations on date on 
which right asserted was 
initially recognized by 
Supreme Court:  in general 

 Dodd v. United States, 125 S. Ct. 2478 (2005). 

10.89326  Provision commencing 
running of statute of 
limitations on date on 
which right asserted was 
initially recognized by 
Supreme Court:  period 
begins running on date on 
which Court initially 
recognized right, not on 
date on which right was 
made retroactive 

 Dodd v. United States, 125 S. Ct. 2478 (2005). 

10.8933  Cannot raise claim that could 
have been raised on direct 
appeal absent showing of cause 
and prejudice; such claim has 
been procedurally defaulted 

10.89331  In general 

 Massaro v. United States, 123 S. Ct. 1843 (2003). 

10.89332  Rule does not apply to 
claims of ineffective 
assistance of counsel 

 Massaro v. United States, 123 S. Ct. 1843 (2003). 

10.8934  Recharacterization of motion 
that has been differently 
labeled as § 2255 petition 

10.89341  Restrictions on 
recharacterization; what 
district court must do when 
it decides to recharacterize 
pleading as § 2255 petition 

 Pliler v. Ford, 124 S. Ct. 2441 (2004). 

 Castro v. United States, 124 S. Ct. 786 (2003). 

10.8935  Restrictions on "second or 
successive" petitions 

10.89351  In general 

 Castro v. United States, 124 S. Ct. 786 (2003). 
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10.89352  When earlier pleading that 
was recharacterized by 
district court as § 2255 
petition can properly be 
deemed "first" petition 

 Castro v. United States, 124 S. Ct. 786 (2003). 

10.89353  Grant or denial of 
authorization to file second 
or successive petition by 
court of appeals may not be 
subject of petition for 
certiorari 

 Castro v. United States, 124 S. Ct. 786 (2003). 

10.894  Transfer of convicted defendant to 
out-of-state prison facility 

10.8941  Constitutionality of 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶3. 

10.895  Writ Of Error Coram Nobis 

10.8951  Availability of writ 

10.89511  In general 

 United States v. Denedo, 129 S. Ct. 2213 (2009). 

 Jessen v. State, 95 Wis. 2d 207, 290 N.W.2d 685 
(1980): 1979 Term, p. 90, sec. 7.741. 

 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 
756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 
10.842. 

10.89512  Writ will not issue when 
alternative remedies (e.g., 
habeas corpus) are 
available 

 United States v. Denedo, 129 S. Ct. 2213 (2009). 

10.8952  Scope of writ 

 United States v. Denedo, 129 S. Ct. 2213 (2009). 

 Carlisle v. United States, 116 S. Ct. 1460 (1996): 
1995 Term, p. 10-33, sec. 10.841. 

 Jessen v. State, 95 Wis. 2d 207, 290 N.W.2d 685 
(1980): 1979 Term, p. 90, sec. 7.742. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 90, sec. 7.742. 

 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 
756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 
10.842. 

10.896  Section 1983 civil rights action 

 For cases dealing with this subject, see sec. 
47.879. 

http://supct.law.cornell.edu/supct/html/02-6683.ZS.html�
http://supct.law.cornell.edu/supct/html/02-6683.ZS.html�
http://www.wicourts.gov/html/ca/00/00-1533.htm�
http://supct.law.cornell.edu/supct/html/08-267.ZS.html�
http://supct.law.cornell.edu/supct/html/08-267.ZS.html�
http://supct.law.cornell.edu/supct/html/08-267.ZS.html�
http://www.law.cornell.edu/supct/search/display.html?terms=Carlisle%20v.%20United%20States&url=/supct/html/94-9247.ZS.html�


11-1 

Chapter 11  
Appeal 
 
 
 
11.1  Jurisdiction Of Court Of Appeals 

11.11  Appeals As Of Right 

11.111  Who may appeal; any person 
aggrieved by trial court order or 
judgment may appeal 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶1. 

11.112  What constitutes appealable order 
or judgment in general 

11.1121  Must be "final" 

11.11211  In general 

 Flanagan v. United States, 104 S. Ct. 1051 (1984): 
1983 Term, p. 188, sec. 10.1121. 

 United States v. Hollywood Motor Car Co., 102 S. 
Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111. 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶19, 23-26. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶14-15. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 118, sec. 9.1113. 

 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 
288 N.W.2d 125 (1980): 1979 Term, p. 166, sec. 
12.141. 

 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 
292 N.W.2d 114 (1980): 1979 Term, p. 166, sec. 
12.141. 

 State v. Jenich, 94 Wis. 2d 74, 292 N.W.2d 348 
(1980): 1979 Term, p. 39, sec. 3.69. 

 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 
(1980): 1979 Term, p. 39, sec. 3.69. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶33. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523. 

 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 
316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 
11.1131. 

 State v. Goyer, 155 Wis. 2d 294, 456 N.W.2d 168 
(Ct. App. 1990): 1989 Term, p. 11-2, sec. 11.1131. 

 State v. Wright, 143 Wis. 2d 118, 420 N.W.2d 395 
(Ct. App. 1988): 1987 Term, p. 11-1, sec. 11.1111. 

 State v. Mendoza, 101 Wis. 2d 654, 305 N.W.2d 
166 (Ct. App. 1981): 1980 Term, p. 44, sec. 3.694. 

11.11212  Exception in federal courts 
to requirement of finality 
for "collateral orders" 

 Sell v. United States, 123 S. Ct. 2174 (2003). 

11.11213  When order is deemed 
"final" 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶13-15. 

11.1122  Must be issued by "court" 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶9. 

 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 
(Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633. 

 Gavcus v. Maroney, 127 Wis. 2d 69, 377 N.W.2d 
201 (Ct. App. 1985): 1985 Term, p. 25, sec. 2.311. 

11.1123  Must be entered, i.e., reduced 
to writing and filed 

 For cases dealing with this subject, see sec. 
11.115. 

11.1124  Memorandum decision can be 
appealable order 
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 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

11.113  State's right to appeal as of right 

11.1131  In general 

 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 
743 N.W.2d 481, at ¶1-7. 

 State v. Williams, 2005 WI App 122, 284 Wis. 2d 
488, 699 N.W.2d 249, at ¶3. 

11.1132  Right to appeal from final 
order or judgment 

11.11321  In general 

 State v. Newman, 162 Wis. 2d 41, 469 N.W.2d 394 
(1991): 1990 Term, p. 11-1, sec. 11.1121. 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 118, sec. 9.1113. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 118, sec. 9.1113. 

 State v. Wilson, 2000 WI App 114, 235 Wis. 2d 
177, 612 N.W.2d 368: 1999 Term, p. 11-2, sec. 
11.11312. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 11-2, sec. 
11.1121. 

 State v. Goyer, 155 Wis. 2d 294, 456 N.W.2d 168 
(Ct. App. 1990): 1989 Term, p. 11-2, sec. 11.1131. 

11.11322  Trial court's dismissal at 
conclusion of preliminary 
examination 

 State v. Wilson, 2000 WI App 114, 235 Wis. 2d 
177, 612 N.W.2d 368: 1999 Term, p. 11-2, sec. 
11.11312. 

11.11323  Trial court's dismissal of 
some, but not all, counts in 
criminal complaint 

 For cases dealing with this subject, see sec. 
11.11434. 

11.1133  Right to appeal from order that 
has substantive effect of 
suppressing evidence 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 11-1, sec. 11.1122. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 189, sec. 10.1131. 

 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 
(1980): 1979 Term, p. 118, sec. 9.1113. 

 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 
743 N.W.2d 481, at ¶3-7. 

 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 
(Ct. App. 1993): 1993 Term, p. 11-1, sec. 11.1121. 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 11-1, sec. 11.1121. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 165, sec. 10.1161. 

11.1134  Right to appeal from order 
discharging sex offender from 
commitment 

 For cases dealing with this subject, see sec. 
11.11452. 

11.1135  Right to cross-appeal 

 For cases dealing with this subject, see sec. 
11.134. 

11.1136  State's right to appeal is purely 
statutory 

 State v. Williams, 2005 WI App 122, 284 Wis. 2d 
488, 699 N.W.2d 249, at ¶3. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 11-2, sec. 
11.1121. 

11.114  Appealability as of right of 
particular orders 

11.1141  Orders denying motions to 
dismiss 

11.11411  Order denying motion to 
dismiss on double 
jeopardy grounds 

 Richardson v. United States, 104 S. Ct. 3081 (1984): 
1983 Term, p. 188, sec. 10.1123. 
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 Flanagan v. United States, 104 S. Ct. 1051 (1984): 
1983 Term, p. 188, sec. 10.1121. 

 United States v. Hollywood Motor Car Co., 102 S. 
Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111. 

 Helstoski v. Meanor, 99 S. Ct. 2445 (1979): 1978 
Term, p. 130, sec. 12.221. 

 State v. Jenich, 94 Wis. 2d 74, 292 N.W.2d 348 
(1980): 1979 Term, p. 39, sec. 3.69. 

 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 
(1980): 1979 Term, p. 39, sec. 3.69. 

 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 
(1980): 1979 Term, p. 39, sec. 3.69. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶1. 

 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. 
App. 1994): 1994 Term, p. 29-10, sec. 29.822. 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 29-6, sec. 29.842. 

11.11412  Order denying motion to 
dismiss on speedy trial 
grounds 

 Flanagan v. United States, 104 S. Ct. 1051 (1984): 
1983 Term, p. 188, sec. 10.1121. 

 United States v. Hollywood Motor Car Co., 102 S. 
Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111. 

 United States v. MacDonald, 98 S. Ct. 1547 (1978): 
1977 Term, p. 65, sec. 9.121. 

11.11413  Order denying motion to 
dismiss on grounds of 
prosecutorial 
vindictiveness 

 Flanagan v. United States, 104 S. Ct. 1051 (1984): 
1983 Term, p. 188, sec. 10.1121. 

 United States v. Hollywood Motor Car Co., 102 S. 
Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111. 

11.11414  Order denying motion to 
dismiss on speech or 
debate grounds 

 Flanagan v. United States, 104 S. Ct. 1051 (1984): 
1983 Term, p. 188, sec. 10.1121. 

 Helstoski v. Meanor, 99 S. Ct. 2445 (1979): 1978 
Term, p. 130, sec. 12.221. 

11.11415  Order denying motion to 
dismiss because of 
violation of rule requiring 
grand jury secrecy 

 Midland Asphalt Corp. v. United States, 109 S. Ct. 
1494 (1989): 1988 Term, p. 11-1, sec. 11.1137. 

11.1142  Orders excluding evidence 

11.11421  Order excluding other 
crimes evidence 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 11-1, sec. 11.1122. 

11.11422  Order excluding medical 
reports that state failed to 
timely provide to 
defendant 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 11-1, sec. 11.1122. 

11.11423  Order excluding testimony 
of psychologist proffered 
by state 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 11-1, sec. 11.1122. 

11.11424  Order excluding evidence 
as sanction for non-
compliance with discovery 
order 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 11-1, sec. 11.1121. 

11.11425  Order excluding evidence 
of defendant's inculpatory 
statements because of 
failure to comply with 
discovery statute 

 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 
(Ct. App. 1993): 1993 Term, p. 11-1, sec. 11.1121. 
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11.11426  Order excluding evidence 
because it was obtained in 
violation of the 
constitution 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 11-1, sec. 11.1121. 

11.11427  Order excluding evidence 
because tests which 
produced it were done in 
violation of statutory 
procedures 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 11-1, sec. 11.1121. 

11.11428  Order excluding evidence 
because it is inadmissible 
under rules of evidence 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 11-1, sec. 11.1121. 

11.1143  Other pretrial orders 

11.11431  Order of judge denying 
permission to file 
complaint under Wis. Stat. 
§ 968.02(3) 

 Gavcus v. Maroney, 127 Wis. 2d 69, 377 N.W.2d 
201 (Ct. App. 1985): 1985 Term, p. 25, sec. 2.311. 

11.11432  Order denying motion to 
reduce bail 

 Flanagan v. United States, 104 S. Ct. 1051 (1984): 
1983 Term, p. 188, sec. 10.1121. 

 United States v. Hollywood Motor Car Co., 102 S. 
Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111. 

11.11433  Order disqualifying 
counsel from 
representation of 
defendant 

 Flanagan v. United States, 104 S. Ct. 1051 (1984): 
1983 Term, p. 188, sec. 10.1121. 

11.11434  Order dismissing less than 
all counts in criminal 
complaint 

 State v. Wilson, 2000 WI App 114, 235 Wis. 2d 
177, 612 N.W.2d 368: 1999 Term, p. 11-2, sec. 
11.11312. 

 State v. Goyer, 155 Wis. 2d 294, 456 N.W.2d 168 
(Ct. App. 1990): 1989 Term, p. 11-2, sec. 11.1131. 

11.11435  Order consolidating counts 
into single count 

 State v. Goyer, 155 Wis. 2d 294, 456 N.W.2d 168 
(Ct. App. 1990): 1989 Term, p. 11-2, sec. 11.1131. 

11.11436  Order dismissing 
prosecution at conclusion 
of preliminary examination 

 For cases dealing with this subject, see sec. 
11.11322. 

11.11437  Order denying motion for 
reconsideration 

 For cases dealing with this subject, see sec. 
11.11993. 

11.11438  Order granting defendant's 
motion collaterally 
attacking prior OWI 
conviction that would 
enhance penalty in present 
OWI prosecution 

 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 
743 N.W.2d 481, at ¶1-7. 

11.1144  Post-trial orders 

11.11441  Order denying post-
conviction motion for a 
new trial 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 119, sec. 7.142. 

11.11442  Order granting post-
conviction motion for a 
new trial 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 29-6, sec. 29.842. 
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11.11443  Trial court's order 
extending period of 
confinement under 
intensive sanctions 
program 

 State v. Bridges, 195 Wis. 2d 254, 536 N.W.2d 153 
(Ct. App. 1995): 1995 Term, p. 9-17, sec. 9.4933. 

11.1145  Other orders 

11.11451  Order of court 
commissioner 

 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 
(Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633. 

11.11452  Order discharging sex 
offender from commitment 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 84, sec. 6.6225. 

11.11453  Order waiving juvenile 
court jurisdiction 

 For cases dealing with this subject, see sec. 
42.381. 

11.11454  Contempt order 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 11-1, sec. 11.1131. 

11.11455  Order requiring defendant 
to pay state's expenses 
when his misconduct has 
prompted mistrial 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685. 

11.11456  Acquittal by court, acting 
as judge and fact finder, 
based on error of law 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 11-2, sec. 
11.1121. 

11.11457  Orders issued by John Doe 
judge 

 For cases dealing with this subject, see sec. 
4.29312. 

11.11458  Order granting motion to 
withdraw guilty or no-
contest plea 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶12-16. 

11.115  Necessity of entry (i.e., reduction to 
writing and filing) of judgment or 
order appealed from 

11.1151  In general 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 State v. Malone, 136 Wis. 2d 250, 401 N.W.2d 563 
(1987): 1986 Term, p. 194, sec. 10.111. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 118, sec. 9.1112. 

 State v. Kasuboski, 83 Wis. 2d 909, 266 N.W.2d 433 
(1978): 1977 Term, p. 65, sec. 9.13. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶7. 

 State v. One 2000 Lincoln Navigator, 2007 WI App 
127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3. 

 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 
817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶15. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶3. 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1143. 

 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 
(Ct. App. 1995): 1994 Term, p. 11-1, sec. 11.154. 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 
316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 
11.1131. 

 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 
(Ct. App. 1983): 1982 Term, p. 153, sec. 10.112. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19729�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32841�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28540�
http://www.wicourts.gov/html/ca/01/01-1295.htm�
http://www.wicourts.gov/html/ca/99/99-3101.htm�
http://www.wicourts.gov/html/ca/98/98-3338.htm�
http://www.wicourts.gov/html/ca/98/98-2196.htm�


11-6 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): 1979 Term, p. 87, sec. 7.251. 

 State v. Ascencio, 92 Wis. 2d 822, 285 N.W.2d 910 
(Ct. App. 1979): 1979 Term, p. 118, sec. 9.1112. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 92, sec. 9.11. 

11.1152  When judgment or order is 
entered 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 11-1, 
sec. 11.1142. 

11.1153  When judgment of conviction 
entered, and defendant seeks 
review of motions made and 
denied after verdict but before 
sentencing and entry of 
judgment of conviction, entry 
of order denying motions not 
necessary to permit review of 
denial of motions on appeal 
from judgment of conviction 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1143. 

11.1154  In traffic regulation cases, 
disposition recorded in clerk's 
docket entries is sufficient to 
confer appellate jurisdiction 

 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 
316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 
11.1131. 

11.1155  When judgment of conviction 
entered, propriety of 
considering issues raised on 
motion for postconviction 
relief, the order disposing of 
which was not entered 

 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 
(Ct. App. 1994): 1994 Term, p. 11-1, sec. 11.1112. 

11.1156  In bail forfeiture case 

 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 6-7, sec. 6.3314. 

11.1157  When judge from different 
county is assigned to case in 
response to substitution 
request, orders and judgments 
of assigned judge must be 
entered in office of clerk of 
circuit court in county in which 
action was originally filed 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

11.1158  Even when document has been 
date stamped, document can be 
considered filed (i.e., entered) 
as of date it was actually 
received by or in possession of 
clerk 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

11.1159  In absence of date-stamp on 
document, document can be 
considered filed (i.e., entered) 
as of date it was actually 
received by or in possession of 
clerk 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

11.116  Timeliness of notice of appeal 

 For cases dealing with this subject, see sec. 
11.31321. 

11.117  Effect of untimely appeal on 
jurisdiction; timely notice of appeal 
is necessary to confer jurisdiction 
on appellate court 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 
(1999): 1998 Term, p. 11-4, sec. 11.3812. 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961. 
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 McGee v. Racine County Circuit Court, 150 Wis. 2d 
178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 
47-6, sec. 47.3432. 

 For cases dealing with the untimely filing of a 
petition for leave to appeal on appellate court's 
jurisdiction, see sec. 11.1222. 

11.118  Cross-appeal 

 For cases dealing with this subject, see sec. 11.13. 

11.119  Other matters 

11.1191  Defendant's right to appeal is 
constitutionally guaranteed 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 11-2, sec. 
11.1121. 

11.1192  Appellate court's response to 
litigant's utilization of wrong 
remedy 

11.11921  Treating notice of appeal as 
petition for leave to appeal 
nonfinal order 

 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 
743 N.W.2d 481, at ¶7. 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 29-6, sec. 29.842. 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 136, sec. 831. 

11.11922  Treating notice of appeal as 
invocation of court's 
supervisory jurisdiction 

 For cases dealing with this subject, see sec. 
11.146. 

11.11923  Treating notice of appeal 
from nonfinal order 
denying motion to 
suppress evidence as 
appeal from final 
judgment of conviction 

 State v. Long, 163 Wis. 2d 261, 471 N.W.2d 248 
(Ct. App. 1991): 1990 Term, p. 11-4, sec. 11.1161. 

11.11924  Treating notice of appeal 
from decision as appeal 
from final judgment 
incorporating decision 

 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 
139 (Ct. App. 1995): 1995 Term, p. 11-1, sec. 
11.1141. 

11.11925  Treating petition for leave 
to appeal nonfinal order as 
notice of appeal 

 For cases dealing with this subject, see sec. 
11.1272. 

11.11926  Treating jurisdictional 
memorandum submitted 
on question whether 
appellant had right to 
appeal by filing notice of 
appeal as petition for leave 
to appeal nonfinal order 

 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 
743 N.W.2d 481, at ¶7. 

11.1193  Defendant has no right to 
immediate appeal 

 United States v. Hollywood Motor Car Co., 102 S. 
Ct. 3081 (1982): 1981 Term, p. 126, sec. 10.115. 

11.1194  What appeal from judgment of 
conviction brings before the 
appellate court 

11.11941  In general 

11.11942  Orders relating to 
judgment that were 
handed down subsequent 
to judgment 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

11.1195  Matters that may be raised after 
appeal filed 
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11.11951  Appeal may be taken after 
imposition of sentence 
upon revocation of 
probation, but appeal is 
limited to challenge to 
sentence and will not reach 
underlying conviction or 
defects other than those 
surrounding sentencing 
after revocation 

 For cases dealing with this subject, see sec. 
11.31112. 

11.11952  When appeal taken from 
order, issues raised by trial 
court motion for 
reconsideration of that 
order may not be raised on 
appeal unless appeal taken 
from denial of motion for 
reconsideration 

 For cases dealing with this subject, see sec. 
11.183. 

11.1196  Other matters 

11.11961  Effect of delay between 
oral pronouncement of 
order appealed from and 
filing of notice of appeal 

 For cases dealing with this subject, see sec. 
11.159. 

11.11962  Appellant must appeal 
from denial of motion for 
reconsideration of order 
from which appeal has 
been taken in order to raise 
on appeal issues raised by 
motion for reconsideration 

 For cases dealing with this subject, see sec. 
11.183. 

11.11963  Determining whether 
appeal can be taken from 
denial of motion for 
reconsideration 

 State v. Edwards, 2003 WI 68, 262 Wis. 2d 448, 665 
N.W.2d 136, at ¶1-13. 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶7. 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶17-
22. 

11.12  Appeals By Permission (i.e., 
Interlocutory Appeals) 

11.121  Prerequisites to appealability 

11.1211  Necessity of entry of judgment 
or order appealed from 

 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 
316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 
11.1131. 

 For cases dealing generally with this subject, see 
sec. 11.115. 

11.1212  Necessity that judgment or 
order appealed from be issued 
by "court" 

 For cases dealing generally with this subject, see 
sec. 11.1122. 

11.122  Timeliness of petition for leave to 
appeal 

11.1221  In general 

 For cases dealing with this subject, see sec. 
11.3133. 

11.1222  Effect of untimely petition on 
jurisdiction 

 For cases dealing with the effect of an untimely 
filing of a notice of appeal on the appellate court's 
jurisdiction, see sec. 11.3135. 

11.123  When interlocutory review 
appropriate in general 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 11-4, sec. 11.121. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶13-14. 

http://www.wicourts.gov/html/sc/01/01-3352.htm�
http://www.wicourts.gov/html/sc/98/98-1332.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32841�
http://www.wicourts.gov/html/ca/00/00-1079.htm�
http://www.wicourts.gov/html/ca/03/03-2820.htm�


11-9 

11.124  Factors to be considered in 
deciding whether to grant petition 

11.1241  In general 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶14. 

11.1242  Issue is of statewide 
importance; issue is of general 
importance in administration 
of justice 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶7. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 153, sec. 10.1231. 

11.1243  Undesirability of interlocutory 
appeal in criminal cases 

 For cases dealing with this subject, see sec. 
11.125. 

11.1244  Irreparable harm 

 United States v. Hollywood Motor Car Co., 102 S. 
Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111. 

11.1245  Likelihood of success on the 
merits 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-4, sec. 6.482. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶14. 

11.1246  Determination of issue 
presented will clarify further 
proceedings 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶7. 

11.125  Undesirability of 

11.1251  In general 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶13. 

11.1252  In criminal cases 

 Flanagan v. United States, 104 S. Ct. 1051 (1984): 
1983 Term, p. 189, sec. 10.121. 

 United States v. Hollywood Motor Car Co., 102 S. 
Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111. 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 127, sec. 10.121. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 119, sec. 9.1123. 

 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 
288 N.W.2d 125 (1980): 1979 Term, p. 119, sec. 
9.1123. 

 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 
(1980): 1979 Term, p. 119, sec. 9.1123. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶13. 

 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 
316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 
11.1131. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 48, 
sec. 2.5821. 

11.126  State's right to appeal by 
permission 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 119, sec. 9.1122. 

11.127  Appellate court's response to 
litigant's utilization of wrong 
remedy to bring nonfinal order 
before appellate court 

11.1271  Treating notice of appeal as 
petition for leave to appeal 
nonfinal order 

 For cases dealing with this subject, see sec. 
11.1192. 

11.1272  Treating petition for leave to 
appeal nonfinal order as notice 
of appeal 

11.128  Appeal of particular issues by 
permission 

11.1281  Double jeopardy 
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 For cases dealing with this subject, see sec. 
11.11411. 

11.1282  Waiver of juvenile court 
jurisdiction 

 For cases dealing with this subject, see sec. 
42.381. 

11.1283  Transfer, or refusal of transfer, 
of jurisdiction from adult court 
to juvenile court ("reverse 
waiver") 

 For cases dealing with this subject, see sec. 
6.46341. 

11.1284  Trial court's allegedly improper 
rejection of Alford plea 

 For cases dealing with this subject, see sec. 
7.4785. 

11.129  Other matters 

11.1291  Bypassing court of appeals on 
decision whether to grant leave 
to appeal 

 In Interest of J.S.R., 111 Wis. 2d 261, 330 N.W.2d 
217 (1983): 1982 Term, p. 153, sec. 10.124. 

11.1292  When court of appeals accepts 
interlocutory appeal, appellant 
is limited to briefing only those 
issues presented in petition for 
leave to appeal; he or she may 
not raise additional issues 
without prior consent of court 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶8. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶1, 11-17. 

11.13  Cross-Appeal 

11.131  Cross-appeal not limited to final 
judgments or orders 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 126, sec. 10.1141. 

11.132  When cross-appeal required to 
review issue 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 166, sec. 10.271. 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 201, sec. 10.85. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 126, sec. 10.1142. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 126, sec. 10.1142. 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 136, sec. 10.85. 

 State v. Williams, 2005 WI App 122, 284 Wis. 2d 
488, 699 N.W.2d 249, at ¶2. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶16. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 165, sec. 10.131. 

 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 
(Ct. App. 1981): 1980 Term, p. 111, sec. 10.114. 

 For cases dealing with the principle that the 
respondent may advance for the first time on 
appeal any argument that will sustain the trial 
court's ruling, see sec. 11.495. 

11.133  When cross-appeal appropriate 

11.1331  When state appeals grant of 
new trial, defendant may cross-
appeal refusal to dismiss on 
account of insufficient 
evidence 

 State v. Wright, 143 Wis. 2d 118, 420 N.W.2d 395 
(Ct. App. 1988): 1987 Term, p. 11-1, sec. 11.113. 

11.134  State's right to cross-appeal 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 126, sec. 10.1141. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 11-4, sec. 
11.1122. 

11.135  Cross appeal under former rules 
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 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 
(1980): 1979 Term, p. 120, sec. 9.1143. 

11.136  Extension of time to file notice of 
cross-appeal 

11.1361  When defendant seeks to cross-
appeal in state's appeal from 
relief granted defendant in 
proceeding initiated under Wis. 
Stat. § 809.30, time for appeal 
may be extended 

 State v. Williams, 2005 WI App 122, 284 Wis. 2d 
488, 699 N.W.2d 249, at ¶1-6. 

11.14  Supervisory Jurisdiction 

11.141  Scope of supervisory jurisdiction in 
general 

 United States v. Hasting, 103 S. Ct. 1974 (1983): 
1982 Term, p. 164, sec. 10.653. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶25. 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶16. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶17. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721. 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): 1979 Term, p. 119, sec. 9.1131. 

11.142  Prerequisites to exercise of 
supervisory jurisdiction in general 

 State ex rel. Warrington v. Circuit Court, 100 Wis. 
2d 726, 303 N.W.2d 590 (1981): 1980 Term, p. 111, 
sec. 10.131. 

11.143  Propriety of exercise of supervisory 
jurisdiction in particular situations 

11.1431  Denial of request for 
substitution of judge 

 State ex rel. Warrington v. Circuit Court, 100 Wis. 
2d 726, 303 N.W.2d 590 (1981): 1980 Term, p. 111, 
sec. 10.132. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 26, sec. 2.813. 

11.1432  Over action of judge in John 
Doe proceeding 

 For cases dealing with this subject, see sec. 
4.2922. 

11.1433  Mandating colloquy by trial 
court to determine whether 
testifying defendant has 
knowingly and voluntarily 
waived right not to testify 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶16. 

11.144  Particular supervisory writs 

11.1441  Prohibition 

 For cases dealing with this subject, see sec. 43.2. 

11.1442  Mandamus 

 For cases dealing with this subject, see sec. 43.3. 

11.1443  Habeas corpus 

 For cases dealing with this subject, see sec. 43.5. 

11.145  Procedures for exercise of 
supervisory jurisdiction 

 State ex rel. Breier v. Circuit Court, 91 Wis. 2d 833, 
284 N.W.2d 102 (1979): 1979 Term, p. 119, sec. 
9.1134. 

11.146  Treating appeal as invocation of 
court's supervisory jurisdiction 

 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 
(1980): 1979 Term, p. 119, sec. 9.1133. 

11.147  Treating petition for supervisory 
writ as appeal 

 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 
288 N.W.2d 125 (1980): 1979 Term, p. 120, sec. 
9.1141. 
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11.148  Invocation of court's supervisory 
jurisdiction to discipline prosecutor 
for misconduct by reversal of 
conviction 

 For cases dealing with this subject, see sec. 
11.8936. 

11.149  Other matters 

11.1491  Court of appeals does not 
possess any supervisory 
authority which would permit 
it to promulgate rules of 
criminal practice and procedure 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶16. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶24. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

11.1492  Voluntary dismissal provision 
does not apply to supervisory 
writ 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

11.1493  Deferring exercise of 
supervisory jurisdiction when 
lower court has concurrent 
jurisdiction to issue writ 

 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 
724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 
6.4811. 

11.15  Other Matters 

11.151  Appellate court's response to 
litigant's utilization of wrong 
remedy 

 For cases dealing with this subject, see sec. 11.83. 

11.152  Review of denial of pretrial 
suppression motion when guilty 
plea entered or defendant found 
NGI 

 For cases dealing with this subject, see sec. 7.42. 

11.153  Review of intermediate orders on 
appeal from final judgment or 
order 

11.1531  In general 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 126, sec. 10.1141, and p. 136, 
sec. 10.85. 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 120, sec. 9.1145. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1143. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523. 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685. 

 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 
(Ct. App. 1981): 1980 Term, p. 111, sec. 10.142. 

11.1532  Only intermediate orders 
pertinent to action or 
proceeding in which final order 
was entered are reviewable 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685. 

11.1533  Appeal from final judgment 
does not bring up prior final 
orders 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

11.1534  Appeal from final order brings 
up all prior adverse, nonfinal 
orders 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 11-3, sec. 11.154. 

11.1535  Includes orders denying post-
trial motions brought before 
sentencing and entry of 
judgment of conviction 
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 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1143. 

11.154  Record must reflect that court has 
jurisdiction 

 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 
(Ct. App. 1980): 1980 Term, p. 111, sec. 10.211. 

11.155  Conferring appellate jurisdiction 
by failure to object 

 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 
(1980): 1979 Term, p. 120, sec. 9.1146. 

11.156  Respective functions of court of 
appeals and supreme court 

 For cases dealing with this subject, see sec. 
11.8935. 

11.157  Appeal from judgment of 
conviction does not confer 
jurisdiction over matters raised 
only in post-conviction motion 

 State v. Malone, 136 Wis. 2d 250, 401 N.W.2d 563 
(1987): 1986 Term, p. 194, sec. 10.111. 

11.158  Right to appeal in general 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 120, sec. 9.1142. 

 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 
(1980): 1979 Term, p. 120, sec. 9.1142. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 119, sec. 9.1122. 

11.159  Effect of delay between oral 
pronouncement of order appealed 
from and filing of notice of appeal 

 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 
(Ct. App. 1995): 1994 Term, p. 11-1, sec. 11.154. 

11.16  Other Matters (cont'd) 

11.161  Jurisdiction exists even though 
postconviction order appealed from 
is nullity, if appeal also taken from 
judgment of conviction 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 10-5, sec. 10.341. 

11.162  Appellate court has duty to ensure 
its authority to review appeal 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 11-12, sec. 11.8922. 

11.163  Appellate court's obligation to 
inquire sua sponte into its 
jurisdiction 

 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961. 

11.164  Failure to comply with necessary 
condition precedent to appeal does 
not deprive appellate court of 
subject-matter jurisdiction 

 State v. Meyer, 150 Wis. 2d 603, 442 N.W.2d 483 
(Ct. App. 1989): 1988 Term, p. 9-17, sec. 9.83. 

11.165  Clerical error in judgment does not 
deprive appellate court of 
jurisdiction 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 11-2, sec. 11.132. 

11.166  Statutory prohibition on court of 
appeals' consideration of particular 
issues 

11.1661  Trial court's failure to follow 
sentencing guidelines 

 For cases dealing with this subject, see sec. 
9.16142. 

11.167  Parties cannot confer jurisdiction 
on appellate court 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 11-14, sec. 11.892. 

11.168  Court of appeals does not possess 
any supervisory authority which 
would permit it to promulgate rules 
of criminal practice and procedure 

 For cases dealing with this subject, see sec. 
11.1491. 
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11.169  When judgment of conviction 
entered, propriety of considering 
issues raised on motion for 
postconviction relief, the order 
disposing of which was not entered 

 For cases dealing with this subject, see sec. 
11.1153. 

11.17  Other Matters (cont'd) 

11.171  Dismissal of appeal when 
defendant absconds 

 For cases dealing with this subject, see sec. 
11.915. 

11.172  Proper role of court of appeals with 
respect to arguments not made by 
defendant 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 11-1, sec. 11.152. 

 For cases dealing generally with an appellate 
court's consideration of arguments not made, see 
sec. 11.8992. 

11.173  Court of appeals has no jurisdiction 
to vacate or modify judgment after 
record is remitted to circuit court 

 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

11.174  If trial court lacks jurisdiction, 
appellate court lacks jurisdiction 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611. 

11.175  Appeal from portion of judgment 
brings entire judgment before 
appellate court 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶34-35. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

11.176  What appeal from judgment of 
conviction brings before appellate 
court 

11.1761  In general 

 For cases dealing with this subject, see sec. 
11.11971. 

11.1762  Orders relating to judgment 
that were handed down 
subsequent to judgment 

 For cases dealing with this subject, see sec. 
11.11972. 

11.1763  Intermediate orders 

 For cases dealing with this subject, see sec. 
11.153. 

11.177  Matters that may be raised after 
appeal filed 

11.1771  Appeal may be taken after 
imposition of sentence upon 
revocation of probation, but 
appeal is limited to challenge 
to sentence and will not reach 
underlying conviction or 
defects other than those 
surrounding sentencing after 
revocation 

 For cases dealing with this subject, see sec. 
11.3172. 

11.1772  When appeal taken from order, 
issues raised by trial court 
motion for reconsideration of 
that order may not be raised on 
appeal unless appeal taken 
from denial of motion for 
reconsideration 

 For cases dealing with this subject, see sec. 
11.183. 

11.178  Proponent of appellate jurisdiction 
has burden to establish facts 
necessary to demonstrate 
jurisdiction 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.112. 
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11.179  Appeal from order denying 
postconviction motion brings 
matters related to judgment of 
conviction before appellate court 
even though notice of appeal does 
not mention judgment of 
conviction 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶1. 

11.18  Other Matters (cont'd) 

11.181  Determining when appeal can be 
taken from denial of motion for 
reconsideration 

 For cases dealing with this subject, see sec. 
11.11993. 

11.182  Issue of appellate jurisdiction is 
question of law that appellate court 
reviews de novo 

 For cases dealing with this subject, see sec. 
11.951. 

11.183  Appellant must appeal from denial 
of motion for reconsideration of 
order from which appeal has been 
taken in order to raise on appeal 
issues raised by motion for 
reconsideration 

 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶17-
22. 

11.184  Proper role of court of appeals with 
respect to arguments not made by 
party 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶18. 

 For cases dealing generally with a appellate 
court's consideration of arguments not made, see 
sec. 11.959. 

11.185  Statute cannot expand court of 
appeals' jurisdiction beyond that 
which constitution provides 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶38. 

11.186  Court of appeals is without 
jurisdiction to make factual 
findings 

 For cases dealing with this subject, see sec. 
11.86223. 

11.2  Jurisdiction Of Supreme Court 

11.21  Review Of Court Of Appeals' Decision 
By Granting Petition To Review 

11.211  Jurisdiction of supreme court to 
grant review 

11.2111  Timely filing of petition 
required 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶12-13. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 Gunderson v. State, 106 Wis. 2d 611, 318 N.W.2d 
779 (1982): 1981 Term, p. 129, sec. 10.3111. 

 State v. Rhone, 94 Wis. 2d 682, 288 N.W.2d 862 
(1980): 1979 Term, p. 121, sec. 9.1611. 

 State v. Barrett, 89 Wis. 2d 367, 280 N.W.2d 114 
(1979): 1978 Term, p. 97, sec. 9.61. 

11.2112  Untimely service of petition 
not jurisdictional 

 State v. Rhone, 94 Wis. 2d 682, 288 N.W.2d 862 
(1980): 1979 Term, p. 121, sec. 9.1611. 

11.212  Time for filing petition 

11.2121  In general 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶8. 

11.2122  Tolling running of time from 
date pro se prisoner delivers 
correctly addressed petition to 
proper prison authorities for 
mailing to supreme court 

11.21221  In general 
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 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶7-
10. 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶1-32. 

 State ex rel. Kelley v. State, 2003 WI App 81, 261 
Wis. 2d 803, 661 N.W.2d 854, at ¶3. 

11.21222  Retroactivity of tolling rule 

 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶1-
37. 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶29-31. 

11.213  Standards for granting review 

11.2131  In general 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 113, sec. 10.311. 

 In re Standards to Review Petition to Appeal, 85 
Wis. 2d xiii (1978): 1978 Term, p. 97, sec. 9.62. 

 For cases dealing generally with the respective 
functions of the supreme court of appeals, see sec. 
11.8935. 

11.2132  Review of sufficiency of 
evidence ordinarily not granted 

 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 
(1987): 1987 Term, p. 11-3, sec. 11.371. 

 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 
862 (1987): 1986 Term, p. 197, sec. 10.3111. 

 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 
(1985): 1984 Term, p. 167, sec. 10.312. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 192, sec. 10.313. 

11.2133  Review of trial court's or court 
of appeals' exercise of 
discretion ordinarily not 
granted 

 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 
(1999): 1998 Term, p. 11-4, sec. 11.3812. 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 
(1989): 1988 Term, p. 13-5, sec. 13.373. 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 156, sec. 10.312. 

 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 
(1982): 1981 Term, p. 129, sec. 10.312. 

11.2134  Review of court of appeals' 
decision on evidentiary matter 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 113, sec. 10.312. 

11.2135  Review of issue not raised in 
court of appeals 

 For cases dealing with this subject, see sec. 
11.453. 

11.214  Prevailing party in court of appeals 
has no right to review 

 State v. Castillo, 213 Wis. 2d 488, 570 N.W.2d 44 
(1997): 1997 Term, p. 11-1, sec. 11.211. 

 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 
(1996): 1995 Term, p. 11-4, sec. 11.3811. 

 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 
(1987): 1986 Term, p. 197, sec. 10.314. 

 Neely v. State, 89 Wis. 2d 755, 279 N.W.2d 255 
(1979): 1978 Term, p. 98, sec. 9.64. 

 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 
620 N.W.2d 217, 2000 Term WCA-112, at ¶11. 

 For cases dealing with the right of the prevailing 
party in the court of appeals to review of adverse 
rulings which, if corrected, will sustain the 
judgment, see sec. 11.3825. 

11.215  Decisions reviewable 

11.2151  In general 

11.2152  Decision that order appealed 
from is nonfinal 
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 State v. Jenich, 94 Wis. 2d 74, 292 N.W.2d 348 
(1980): 1979 Term, p. 121, sec. 9.1614. 

11.216  Decisions not reviewable 

11.2161  Publication decision 

 State v. Keeley, 92 Wis. 2d 426, 285 N.W.2d 141 
(1979): 1979 Term, p. 121, sec. 9.1612. 

11.2162  Denial of permissive appeal 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 156, sec. 10.3141. 

 State v. Jenich, 94 Wis. 2d 74, 292 N.W.2d 348 
(1980): 1979 Term, p. 121, sec. 9.1613. 

11.2163  Grant of permissive appeal 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 156, sec. 10.3141. 

11.217  State's right to petition for review 

11.2171  In general 

 State v. Barrett, 89 Wis. 2d 367, 280 N.W.2d 114 
(1979): 1978 Term, p. 97, sec. 9.631. 

11.2172  No double jeopardy bar 

 For cases dealing with this subject, see sec. 29.46. 

11.218  Other matters 

11.2181  Procedures in supreme court 
after review granted 

 For cases dealing with this subject, see sec. 11.38. 

11.2182  Petition for cross-review 

11.21821  When necessary to raise 
issue 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 11-4, sec. 11.3721. 

11.2183  Scope of review 

 For cases dealing with this subject, see sec. 
11.382. 

11.2184  When supreme court is 
reviewing discretionary 
decision by court of appeals, it 
applies same standards that 
apply to review of trial court's 
exercise of discretion 

 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 
(1999): 1998 Term, p. 11-4, sec. 11.3812. 

11.2185  When defendant challenges 
appellate counsel's failure to 
timely file petition for supreme 
court review of court of 
appeals' decision, court of 
appeals has no power to grant 
any relief in habeas corpus 
proceeding 

 For cases dealing with this subject, see sec. 
43.5582. 

11.2186  When defendant challenges 
appellate counsel's failure to 
timely petition for supreme 
court review of court of 
appeals' decision, supreme 
court may grant habeas corpus 
petition and permit late filing 
of petition for review 

 For cases dealing with this subject, see sec. 
43.5583. 

11.2187  When defendant deprived of 
petition for supreme court 
review of court of appeals' 
decision because of clerical 
error of court of appeals, 
supreme court may grant 
habeas corpus petition and 
permit late filing of petition for 
review 

 For cases dealing with this subject, see sec. 
43.5584. 

11.2188  Motion for summary reversal 
of court of appeals' decision 

 For cases dealing with this subject, see sec. 
11.3892. 

11.219  Other matters (cont'd) 
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11.2191  Indigent has no right to 
counsel's assistance in 
preparing petition for review 

 For cases dealing with this subject, see sec. 
25.174. 

11.2192  Prevailing party in court of 
appeals may challenge rulings 
adverse to him which, if 
corrected, will sustain the 
judgment 

 For cases dealing with this subject, see sec. 
11.3825. 

11.2193  Dismissal of petition for 
review as improvidently 
granted 

11.21931  In general 

 State v. Welda, 2009 WI 35, 317 Wis. 2d 87, 765 
N.W.2d 555, at ¶1-9. 

 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 
N.W.2d 104, at ¶1-12. 

 State v. Her, 2008 WI 39, 309 Wis. 2d 1, 748 
N.W.2d 193, at ¶1-5. 

 State v. Townsend, 2007 WI 31, 299 Wis. 2d 672, 
728 N.W.2d 342, at ¶1-3. 

 State v. Kasmarek, 2006 WI 123, 297 Wis. 2d 589, 
723 N.W.2d 428, at ¶1-5. 

 State v. Shuttlesworth, 2002 WI 3, 249 Wis. 2d 699, 
638 N.W.2d 279, 2001 Term WSC-38, at ¶1-3. 

 State v. Church, 2000 WI 90, 236 Wis. 2d 755, 613 
N.W.2d 848: 1999 Term, p. 6-2, sec. 6.17121. 

 State v. Moucha, 225 Wis. 2d 36, 590 N.W.2d 918 
(1999): 1998 Term, p. 11-2, sec. 11.2132. 

 State v. Kennedy, 167 Wis. 2d 742, 482 N.W.2d 652 
(1992): 1991 Term, p. 11-4, sec. 11.376. 

 State v. Jackson, 161 Wis. 2d 527, 468 N.W.2d 431 
(1991): 1990 Term, p. 11-4, sec. 11.211. 

 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 
(1987): 1987 Term, p. 11-3, sec. 11.371. 

 State v. Betts, 129 Wis. 2d 1, 383 N.W.2d 876 
(1986): 1985 Term, p. 36, sec. 2.9215. 

11.21932  Because case did not 
adequately present issue 
for which review was 
granted 

 State v. Kasmarek, 2006 WI 123, 297 Wis. 2d 589, 
723 N.W.2d 428, at ¶1-5. 

11.21933  When appellant absconds 

 State v. Townsend, 2007 WI 31, 299 Wis. 2d 672, 
728 N.W.2d 342, at ¶1-3. 

11.21934  Because facts were not as 
supreme court understood 
them to be at time it 
accepted review 

 State v. Her, 2008 WI 39, 309 Wis. 2d 1, 748 
N.W.2d 193, at ¶3. 

11.21935  Because court concludes 
that review is more about 
error correction than law 
development and more 
about significance of 
undisputed facts than 
about need to clarify law 

 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 
N.W.2d 104, at ¶11. 

11.21936  Because facts had no been 
sufficiently developed in 
circuit court 

 State v. Welda, 2009 WI 35, 317 Wis. 2d 87, 765 
N.W.2d 555, at ¶7. 

11.21937  Because trial had not yet 
been held in circuit court 
and defendant's acquittal 
could render issues raised 
on appeal moot 

 State v. Welda, 2009 WI 35, 317 Wis. 2d 87, 765 
N.W.2d 555, at ¶7. 

11.2194  Dismissal of certification as 
improvidently granted 

 State v. Wagner, 2005 WI 63, 281 Wis. 2d 297, 697 
N.W.2d 89, at ¶2. 
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 State v. Wright, 2004 WI 109, 274 Wis. 2d 688, 682 
N.W.2d 446, at ¶1-4. 

11.2195  Once review granted, court may 
address all prior rulings to 
determine correctness 

 For cases dealing with this subject, see sec. 
11.3826. 

11.2196  Petition for cross-review 

11.21961  When necessary to raise 
issue 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 166, sec. 10.271. 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 201, sec. 10.85. 

11.21962  Granting petition for cross-
review, while denying 
petition for review 

 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 
(1988): 1987 Term, p. 11-2, sec. 11.212. 

11.2197  Filing of petition stays court of 
appeals' action 

11.2198  Motion for reconsideration of 
denial of petition for review 

 Gunderson v. State, 106 Wis. 2d 611, 318 N.W.2d 
779 (1982): 1981 Term, p. 128, sec. 10.272. 

11.2199  In petition for review, counsel 
should avoid disparaging 
comments about court of 
appeals 

 State v. Rossmanith, 146 Wis. 2d 89, 430 N.W.2d 
93 (1988): 1987 Term, p. 11-3, sec. 11.361. 

11.22  Review Of Trial Court Decision By 
Bypass Of Court Of Appeals 

11.221  Methods of bypass in general 

11.2211  On party's petition for bypass 

11.2212  On court of appeals' 
certification 

11.2213  On supreme court's own 
motion 

 In Interest of W.P., 153 Wis. 2d 50, 449 N.W.2d 
615 (1990): 1989 Term, p. 42-6, sec. 42.441. 

11.222  Bypassing court of appeals on 
nonfinal decisions 

11.2221  In general 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 156, sec. 10.321. 

11.2222  Decision whether to grant 
permissive appeal 

 For cases dealing with this subject, see sec. 
11.1291. 

11.223  Effect of supreme court's refusal to 
grant bypass when case certified by 
court of appeals 

 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 
(1984): 1983 Term, p. 204, sec. 10.895. 

 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 11-2, sec. 11.222. 

11.224  On bypass, jurisdictional issues 
same as in court of appeals 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 122, sec. 9.1621. 

11.225  Procedures in supreme court after 
bypass granted 

 For cases dealing with this subject, see sec. 11.38. 

11.226  Once supreme court grants direct 
review upon certification, it 
acquires jurisdiction of all issues, 
not merely those certified 

 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 
N.W.2d 775, at ¶29. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 11-2, sec. 11.221. 

11.227  Vacation of decision to grant 
bypass and remand to court of 
appeals for further proceedings 
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 State v. Schulpius, 2001 WI 69, 244 Wis. 2d 401, 
628 N.W.2d 349, 2000 Term WSC-244, at ¶9. 

11.23  Original Jurisdiction Of Supreme Court 

11.231  Supreme court review of referee's 
findings 

 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 
N.W.2d 899 (1982): 1982 Term, p. 219, sec. 13.252. 

11.24  Supervisory And Other Writs 

11.241  In general 

 State ex rel. LeFebre v. Abrahamson, 103 Wis. 2d 
197, 307 N.W.2d 186 (1981): 1980 Term, p. 113, sec. 
10.332. 

11.242  Deferring exercise of supervisory 
jurisdiction when lower court has 
concurrent jurisdiction to issue writ 

 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 
724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 
6.4811. 

11.25  Superintending And Administrative 
Authority Over Courts 

11.251  General principles 

11.2511  In general 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶19. 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶40-41, 61, 65-95. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶13-15, 42. 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 26-2, sec. 26.32. 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 8-20, sec. 8.793, and p. 11-16, 
sec. 11.897. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶17. 

11.2512  Authority does not extend to 
law enforcement officers 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶42. 

11.2513  Authority to adopt rules 
governing admissibility of 
evidence pursuant to 
supervisory authority 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶48-49. 

11.252  Particular applications 

11.2521  Supreme court will not use this 
authority to mandate 
certification to it of cases in 
which court of appeals is 
confronted with conflict 
between Wisconsin Supreme 
Court decision and subsequent 
decision of United States 
Supreme Court 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶12-19. 

11.2522  Court's superintending and 
administrative authority to 
establish and change rules 
governing entry of pleas 

 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 
N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196. 

11.2523  Supreme court's invocation of 
superintending authority to 
require recording of juvenile 
interrogations as prerequisite 
to admissibility of statements 
made during interrogation 

 For cases dealing with this subject, see sec. 
2.6672. 

11.2524  Use of superintending 
authority to prescribe guilty 
plea requirements 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶20. 

11.2525  Use of superintending 
authority to prescribe 
procedure to taking waiver of 
right to counsel 
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 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶21. 

11.26  Rule-Making Authority Of Supreme 
Court 

11.261  In general 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 92, sec. 12.92. 

11.262  Authority to create, in context of 
appellate case, rules not 
constitutionally or statutorily 
mandated 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-12, sec. 8.551. 

11.263  Supreme court rule has force of 
statute 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶6. 

11.27  Inherent, Implied, And Incidental 
Powers Of Supreme Court 

11.271  In general 

 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 
(1982): 1981 Term, p. 32, sec. 2.811. 

11.272  To reverse in interest of justice 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶113. 

 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 
(1996): 1995 Term, p. 11-20, sec. 11.8121. 

11.28  Other Matters 

11.281  Respective functions of court of 
appeals and supreme court 

 For cases dealing with this subject, see sec. 
11.8935. 

11.282  Issue of appellate jurisdiction is 
question of law that appellate court 
reviews de novo 

 For cases dealing with this subject, see sec. 
11.951. 

11.3  Appellate Procedure 

11.31  Initiating The Appeal 

11.311  Notice of intent to pursue 
postconviction relief and request 
for representation by SPD 

11.3111  Timeliness of notice 

11.31111  In general 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶3. 

 State v. Tobey, 200 Wis. 2d 781, 548 N.W.2d 95 
(Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.3112. 

11.31112  To challenge matters 
relating to conviction, must 
be filed within twenty days 
of entry of judgment of 
conviction, even when 
probation imposed; filing 
of notice within twenty 
days of judgment entered 
upon revocation of 
probation and imposition 
of sentence of 
imprisonment is untimely 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶8-9. 

 State v. Tobey, 200 Wis. 2d 781, 548 N.W.2d 95 
(Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.3112. 

 For cases dealing with the rule that appeal may 
be taken after imposition of sentence upon 
revocation of probation, but appeal is limited to 
challenge to sentence and will not reach 
underlying conviction or defects other than those 
surrounding sentencing after revocation, see sec. 
11.3172. 

11.31113  Timeliness of notice: while 
filing of notice within 
twenty days of revocation 
of probation and 
imposition of sentence of 
imprisonment is untimely 
if defendant intends to 
attack conviction, 
defendant may appeal 
sentence imposed after 
revocation of probation 
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 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 
N.W.2d 307 (Ct. App. 1999): 1998 Term. p. 9-29, 
sec. 9.4961. 

11.3112  Effect of untimely notice 

 State v. Tobey, 200 Wis. 2d 781, 548 N.W.2d 95 
(Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.3112. 

11.3113  Deadlines triggered by request 
for representation by SPD 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶3. 

11.3114  Extension or enlargement of 
time for filing intent to pursue 
postconviction relief 

 For cases dealing with this subject, see sec. 
11.3942. 

11.3115  Contents of notice 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶9. 

11.312  Mode of taking appeal 

11.3121  Notice of appeal 

 For cases dealing generally with appeals as of 
right, see sec. 11.11. 

11.3122  Petition for leave to appeal 
nonfinal order 

 For cases dealing generally with appeals by 
permission, see sec. 11.12. 

11.313  Time for taking appeal 

11.3131  Notice of intent to pursue 
postconviction relief 

 For cases dealing with this subject, see sec. 
11.3111. 

11.3132  Notice of appeal 

11.31321  In general 

 State v. Firkus, 119 Wis. 2d 154, 350 N.W.2d 82 
(1984): 1983 Term, p. 189, sec. 10.221. 

 State v. Argiz, 101 Wis. 2d 546, 305 N.W.2d 124 
(1981): 1980 Term, p. 77, sec. 6.12. 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

 State v. Wright, 143 Wis. 2d 118, 420 N.W.2d 395 
(Ct. App. 1988): 1987 Term, p. 11-1, sec. 11.1111. 

 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 
(Ct. App. 1980): 1980 Term, p. 111, sec. 10.211. 

11.31322  Effect of delay between 
oral pronouncement of 
order appealed from and 
filing of notice of appeal 

 For cases dealing with this subject, see sec. 
11.159. 

11.31323  When judge from different 
county is assigned to case 
in response to substitution 
request, orders and 
judgments of assigned 
judge must be entered in 
office of clerk of circuit 
court in county in which 
action was originally filed 
in order to commence the 
applicable appeal period 

 For cases dealing with this subject, see sec. 
11.1157. 

11.31324  Determining the order 
whose entry commences 
time for taking appeal 
when multiple orders or 
other proported 
dispositions of matter have 
been entered 

 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 
N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624. 

11.31325  Tolling running of time 
from date pro se prisoner 
delivers correctly 
addressed notice of appeal 
to proper prison authorities 
for mailing to clerk of 
court:  in general 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶37. 
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 State ex rel. Kelley v. State, 2003 WI App 81, 261 
Wis. 2d 803, 661 N.W.2d 854, at ¶1-12. 

11.31326  Tolling running of time 
from date pro se prisoner 
delivers correctly 
addressed notice of appeal 
to proper prison authorities 
for mailing to clerk of 
court:  notice of appeal 
addressed to branch of 
circuit court is correctly 
addressed 

 State ex rel. Kelley v. State, 2003 WI App 81, 261 
Wis. 2d 803, 661 N.W.2d 854, at ¶1-12. 

11.31327  Extension or enlargement 
of time for filing notice of 
appeal 

 For cases dealing with this subject, see sec. 
11.3943. 

11.3133  Petition for leave to appeal 
nonfinal order 

11.31331  In general 

 For cases dealing generally with petitions to 
appeal a nonfinal order, see sec. 11.12. 

11.31332  Determining whether 
particular document 
constitutes nonfinal order 
from whose entry time for 
appeal runs 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶11-15. 

11.3134  Appeal from forfeiture of bail 

 State v. Wickstrom, 134 Wis. 2d 158, 396 N.W.2d 
188 (1986): 1986 Term, p. 33, sec. 2.4221. 

11.3135  Effect of untimely appeal 

 For cases dealing with this subject, see secs. 
11.117 and 11.1222. 

11.3136  Extension of time limits for 
good cause 

 State v. Harris, 149 Wis. 2d 943, 440 N.W.2d 364 
(1989): 1988 Term, p. 11-3, sec. 11.3111. 

11.3137  Appeal from commitment in 
summary contempt proceeding 

 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 
(Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532. 

 McGee v. Racine County Circuit Court, 150 Wis. 2d 
178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 
47-6, sec. 47.3432. 

11.3138  In federal court, time for taking 
appeal from granting of 
defendant's motion to suppress 
runs from denial of motion for 
rehearing of suppression 
motion 

 United States v. Ibarra, 112 S. Ct. 4 (1991): 1991 
Term, p. 11-2, sec. 11.3111. 

11.3139  Appellant not allowed to 
extend time for appeal by 
making motion for 
reconsideration that simply 
relitigates issues determined in 
the judgment 

 For cases dealing with this subject, see sec. 
11.3188. 

11.314  Necessity of entry of judgment or 
order appealed from 

 For cases dealing with this subject, see sec. 
11.115. 

11.315  Content of notice of appeal 

11.3151  In general 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

 State v. Avery, 80 Wis. 2d 305, 259 N.W.2d 63 
(1977): 1977 Term, p. 65, sec. 9.14. 

11.3152  Must specify order appealed 
from 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

11.3153  Must be signed 

11.31531  In general 
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 State v. Seay, 2002 WI App 37, 250 Wis. 2d 761, 
641 N.W.2d 437, 2001 Term WCA-242, at ¶1-10. 

11.31532  Effect of failure to sign 
notice of appeal 

 State v. Seay, 2002 WI App 37, 250 Wis. 2d 761, 
641 N.W.2d 437, 2001 Term WCA-242, at ¶1-10. 

11.3154  Effect of defects in 

11.31541  In general 

 State v. Avery, 80 Wis. 2d 305, 259 N.W.2d 63 
(1977): 1977 Term, p. 65, sec. 9.14. 

 State v. Seay, 2002 WI App 37, 250 Wis. 2d 761, 
641 N.W.2d 437, 2001 Term WCA-242, at ¶8-9. 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 11-4, sec. 
11.3152. 

 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 
(Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.3111. 

11.31542  Particular defect: failure to 
sign notice of appeal 

 For cases dealing with this subject, see sec. 
11.31532. 

11.316  Filing of notice of appeal 

11.3161  In general 

11.3162  Notice of appeal may be filed 
by facsimile transmission 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

11.3163  Failure to accompany filing of 
notice of appeal with filing fee 
does not deprive appellate 
court of jurisdiction, but may 
be grounds for dismissal 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

11.3164  Notice of appeal is deemed 
filed as of date it is actually 
received by clerk of circuit 
court; date stamped on notice 
of appeal does not conclusively 
determine date of filing 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

11.317  Other matters 

11.3171  Who may appeal 

 For cases dealing with this subject, see sec. 
11.111. 

11.3172  Appeal may be taken after 
imposition of sentence upon 
revocation of probation, but 
appeal is limited to challenge 
to sentence and will not reach 
underlying conviction or 
defects other than those 
surrounding sentencing after 
revocation 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶13. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶7-12. 

 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 
619 N.W.2d 289, 2000 Term WCA-99, at ¶9. 

11.3173  Public defender's right to be 
provided with court record 

 For cases dealing with this subject, see sec. 
11.8924. 

11.3174  Cross-appeal 

 For cases dealing with this subject, see sec. 11.13. 

11.3175  What appeal from judgment of 
conviction brings before 
appellate court 

11.31751  In general 

 For cases dealing with this subject, see sec. 
11.11971. 
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11.31752  Orders relating to 
judgment that were 
handed down subsequent 
to judgment 

 For cases dealing with this subject, see sec. 
11.11972. 

11.31753  Intermediate orders 

 For cases dealing with this subject, see sec. 
11.153. 

11.3176  Appeal may be taken after 
imposition of sentence upon 
revocation of probation, but 
appeal is limited to challenge 
to sentence and will not reach 
underlying conviction 

 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 
N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 9-29, 
sec. 9.4961. 

11.3177  Appeal from portion of 
judgment brings entire 
judgment before appellate 
court 

 For cases dealing with this subject, see sec. 
11.175. 

11.318  Other matters (cont'd) 

11.3181  Appeal from judgment of 
conviction does not confer 
jurisdiction over matters raised 
only in postconviction motion 

 State v. Malone, 136 Wis. 2d 250, 401 N.W.2d 563 
(1987): 1986 Term, p. 194, sec. 10.111. 

11.3182  Effect of appeal only from 
order denying postconviction 
motion for a new trial and not 
from judgment of conviction 

 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 
(Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.3111. 

11.3183  Waiver of defect in notice of 
appeal by participation in 
appeal 

 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 
(Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.3111. 

11.3184  Effect of invalidity of order 
denying postconviction motion 
from which appeal taken, if 
appeal also taken from 
judgment of conviction 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 10-5, sec. 10.341. 

11.3185  Counsel's obligation when 
client decides after filing notice 
of intent to pursue post-
conviction relief not to pursue 
such relief 

 For cases dealing with this subject, see sec. 
25.5984. 

11.3186  No requirement that waiver 
form be filed when defendant 
after discussion with counsel 
decides not to pursue appeal 

 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 
(Ct. App. 1992): 1992 Term, p. 25-17, sec. 25.261. 

11.3187  Voluntary dismissal of appeal 

 For cases dealing with this subject, see sec. 
11.392. 

11.3188  Appellant not allowed to 
extend time for appeal by 
making motion for 
reconsideration that simply 
relitigates issues determined in 
the judgment 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶7. 

 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

11.319  Other matters (cont'd) 

11.3191  Notice of appeal may be filed 
by facsimile transmission 

 For cases dealing with this subject, see sec. 
11.3162. 
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11.3192  Failure to accompany filing of 
notice of appeal with filing fee 
does not deprive appellate 
court of jurisdiction, but may 
be grounds for dismissal 

 For cases dealing with this subjection, see sec. 
11.3163. 

11.3193  Notice of appeal is deemed 
filed as of date it is actually 
received by clerk of circuit 
court; date stamped on notice 
of appeal does not conclusively 
determine date of filing 

 For cases dealing with this subject, see sec. 
11.3164. 

11.32  Release Or Stay Pending Appeal 

11.321  When permitted 

 For cases dealing with this subject, see secs. 
6.3324 and 6.3325. 

11.322  Procedures 

 State v. Whitty, 86 Wis. 2d 380, 272 N.W.2d 842 
(1978): 1978 Term, p. 15, sec. 2.4111. 

 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 
(Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241. 

11.323  Prerequisites to granting 

 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 
(Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241. 

11.324  Factors to consider 

11.3241  Likelihood of success on merits 
of underlying appeal 

 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 
(Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241. 

11.3242  Defendant's ability to pay 

11.32421  Fact that defendant is 
"shirker" is irrelevant to 
this factor; present ability 
is all that matters 

 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 
(Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212. 

11.325  Conditions of release 

11.3251  Trial court's exercise of 
discretion in setting conditions 
of release in general 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213. 

11.3252  Monetary conditions of release 

11.32521  Right to impose this 
condition pending appeal 
in misdemeanor case in 
general 

 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 
(Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211. 

11.32522  Right to impose this 
condition pending appeal 
in misdemeanor case 
involving indigent 
defendant: in general 

 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 
(Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213. 

11.32523  Right to impose this 
condition pending appeal 
in misdemeanor case 
involving indigent 
defendant: propriety of 
considering that defendant 
is "shirker" in determining 
indigency 

 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 
(Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212. 

11.326  Appellate review of trial court's 
decision on bail pending appeal 

 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 
(Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241. 
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11.327  Condition of probation (e.g., 
confinement to jail) that was stayed 
pending appeal cannot be executed 
upon completion of appeal if term 
of probation itself was not stayed 
and has expired while appeal 
pending 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

11.33  The Record 

11.331  Contents 

11.3311  In general 

11.3312  Must contain instructions 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 120, sec. 9.131. 

11.332  Incomplete record 

11.3321  Effect of 

11.33211  In general 

 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 
(1987): 1986 Term, p. 195, sec. 10.232. 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶24. 

 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 
647 N.W.2d 430, 2001 Term WCA-438, at ¶9. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶30. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 11-9, sec.11.3311. 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Perry, 128 Wis. 2d 297, 381 N.W.2d 609 
(Ct. App. 1985): 1985 Term, p. 149, sec. 10.231. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 150, sec. 10.231. 

11.33212  Assumption that missing 
material supports trial 
court's ruling or jury's 
verdict 

 For cases dealing with this subject, see secs. 
11.867 and 19.1192. 

11.33213  When record is missing 
transcript of proceeding 
(e.g., voir dire) that was not 
reported because law at 
time did not require its 
reporting 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶11. 

11.33214  Appellate court's refusal to 
consider issue to which 
missing material relates 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶16. 

11.3322  Reconstructing record when 
reporter has lost notes or 
proceeding was not reported 

11.33221  In general 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶31-41. 

 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 
(1987): 1986 Term, p. 195, sec. 10.232. 

 State v. DeFilippo, 2005 WI App 213, 287 Wis. 2d 
193, 704 N.W.2d 410, at ¶7-11. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶11. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 11-3, 
sec. 11.3311. 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Perry, 128 Wis. 2d 297, 381 N.W.2d 609 
(Ct. App. 1985): 1985 Term, p. 149, sec. 10.231. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 150, sec. 10.231. 
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11.33222  Perry decision, which deals 
with reconstruction of 
record, has no application 
to matters that were not 
made part of record in trial 
court 

 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 
647 N.W.2d 430, 2001 Term WCA-438, at ¶7-12. 

11.333  Responsibility for record 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶5. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶9. 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶24. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶18. 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶5. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶5. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 11-9, sec. 11.332. 

 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 
(Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.331. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 11-2, sec. 11.331. 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 128, sec. 10.231. 

11.334  Amending the record 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.332. 

11.335  Supplementing the record 

 Dobbs v. Zant, 113 S. Ct. 835 (1993): 1992 Term, p. 
11-3, sec. 11.333. 

11.336  Waiver of objection to 
incompleteness 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 96, sec. 9.53. 

11.337  Must reflect that appellate court 
has jurisdiction 

 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 
(Ct. App. 1980): 1980 Term, p. 112, sec. 10.231. 

11.338  Transcripts 

11.3381  Parties may waive service of 
transcripts 

 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 
(Ct. App. 1980): 1980 Term, p. 112, sec. 10.2321. 

11.3382  Defendant's right to be 
provided with transcript of 
testimony and proceedings 

11.33821  In general 

 State v. Wilson, 170 Wis. 2d 720, 490 N.W.2d 48 
(Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.331. 

11.33822  Indigent's right to copy of 
transcript at public expense 

 For cases dealing with this subject, see sec. 
23.311. 

11.3383  Correcting transcripts 

 For cases dealing with this subject, see secs. 
11.3322, 11.333, and 11.334. 

11.3384  Effect of conflict between 
transcript of proceedings and 
written document, e.g., 
judgment 

 For cases dealing with this subject, see sec. 
11.8999. 

11.339  Other matters 
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11.3391  Public defender's right to be 
provided with court record 

 For cases dealing with this subject, see sec. 
11.8924. 

11.3392  When record incomplete, facts 
essential to sustain trial court's 
decision will be assumed 

 For cases dealing with this subject, see sec. 
11.866. 

11.3393  Parties and appellate court 
limited to and bound by record 
in preparing briefs and 
decisions 

 For cases dealing with this subject, see secs. 
11.341 and 11.82. 

11.34  The Briefs 

11.341  Limited to record 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶18. 

11.3411  In general 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 
(Ct. App. 1979): 1979 Term, p. 127, sec. 9.52. 

 For cases dealing with the principle that an 
appellate court is limited to and bound by the 
record, see sec. 11.82. 

11.3412  Effect of failure to dispute 
accuracy and/or authenticity of 
document in brief that is not 
part of record and to challenge 
it on the ground that it is 
outside the record 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶22. 

 State ex rel. Purifoy v. Malone, 2002 WI App 151, 
256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-
424, at ¶10. 

 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. 
App. 1995): 1994 Term, p. 11-4, sec. 11.3432. 

11.342  Form 

11.3421  Argument should be arranged 
in order of statement of issues 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453. 

11.343  Must cite to parts of record relied 
upon 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶2. 

11.3431  In general 

 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 
(1994): 1993 Term, p. 11-3, sec. 11.341. 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶27-30. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶21. 

 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 
653, 705 N.W.2d 900, at ¶12. 

 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶2. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶28. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶24. 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶27. 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶2. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶5. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 11-3, sec. 11.344. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 8-11, sec. 8.567. 
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 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 11-4, sec. 11.346. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 20-10, sec. 20.833. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 121, sec. 9.142. 

 For cases dealing with the requirement that 
briefs must be limited to the facts disclosed by the 
record, see sec. 11.341. 

 For cases dealing with the requirement that 
briefs must be based on the facts disclosed by the 
record, see sec. 11.345. 

11.3432  When party fails to properly 
and accurately cite to record, 
party will not be heard to 
challenge by motion for 
reconsideration facts that 
appellate court gleans from 
party's brief 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶2. 

11.344  Must adequately set forth 
argument and authority 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶69. 

11.3441  In general 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶70. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶30. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶64. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶26. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶23. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶16. 

 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 
769 N.W.2d 125, at ¶13. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶49. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶42, 56, 61. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶9, 17. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶35. 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶6. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶7. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶1, 2. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶25. 

 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 
393, 742 N.W.2d 332, at ¶21. 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶27-30. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶19. 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶16. 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶24. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶35. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶19. 

 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 
653, 705 N.W.2d 900, at ¶10. 
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 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶9. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶22. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶29. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶11. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶14. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶22. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶38. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶34. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶35. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶19, 
24. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶21. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶18. 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶27. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶41. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶8. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶42. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶11, 14, 
15. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶32. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶23. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶11. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 
(Ct. App. 1999): 1999 Term, p. 11-9, sec. 11.341. 

 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 
(Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 11-3, sec. 11.3431. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 11-3, sec. 11.3431. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 11-3, sec. 
11.3431. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 11-3, sec. 
11.3431. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 
(Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621. 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 11-3, sec. 11.3411. 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 
111 (Ct. App. 1996): 1996 Term, p. 11-3, sec. 11.341. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17661�
http://www.wicourts.gov/html/ca/04/04-0360.htm�
http://www.wicourts.gov/html/ca/03/03-1369.htm�
http://www.wicourts.gov/html/ca/03/03-1509.htm�
http://www.wicourts.gov/html/ca/03/03-1419.htm�
http://www.wicourts.gov/html/ca/02/02-2361.htm�
http://www.wicourts.gov/html/ca/01/01-1398.htm�
http://www.wicourts.gov/html/ca/00/00-2957.htm�
http://www.wicourts.gov/html/ca/01/01-1934.htm�
http://www.wicourts.gov/html/ca/01/01-1403.htm�
http://www.wicourts.gov/html/ca/01/01-0263.htm�
http://www.wicourts.gov/html/ca/01/01-1679.htm�
http://www.wicourts.gov/html/ca/01/01-0282.htm�
http://www.wicourts.gov/html/ca/01/01-0065.htm�
http://www.wicourts.gov/html/ca/00/00-3224.htm�
http://www.wicourts.gov/html/ca/00/00-1846.htm�
http://www.wicourts.gov/html/ca/99/99-3271.htm�
http://www.wicourts.gov/html/ca/99/99-2145.htm�
http://www.wicourts.gov/html/ca/99/99-2704.htm�
http://www.wicourts.gov/html/ca/99/99-1940.htm�
http://www.wicourts.gov/html/ca/97/97-1899.htm�
http://www.wicourts.gov/html/ca/98/98-1531.htm�
http://www.wicourts.gov/html/ca/98/98-3131.htm�
http://www.wicourts.gov/html/ca/98/98-3055.htm�
http://www.wicourts.gov/html/ca/97/97-3217.htm�
http://www.wicourts.gov/html/ca/98/98-1739.htm�
http://www.wicourts.gov/html/ca/98/98-0733.htm�
http://www.wicourts.gov/html/ca/96/96-3136.htm�
http://www.wicourts.gov/html/ca/97/97-2744.htm�
http://www.wicourts.gov/html/ca/98/98-0174.htm�
http://www.wicourts.gov/html/ca/97/97-2345.htm�
http://www.wicourts.gov/html/ca/97/97-3708.htm�


11-32 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 11-3, sec. 11.341. 

 State v. Boyer, 198 Wis. 2d 837, 543 N.W.2d 562 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1832. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 11-3, sec. 11.341. 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 11-3, sec. 11.341. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State ex rel. Grant v. Department of Corrections, 192 
Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 
Term, p. 9-16, sec. 9.4991. 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 11-4, sec. 11.341. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 11-3, sec. 11.341. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 11-4, sec. 11.341. 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 11-3, 
sec. 11.342. 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, 
sec. 42.4212. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 
25.2581. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 1-1, sec. 1.1223. 

 State v. Kruse, 175 Wis. 2d 89, 499 N.W.2d 185 
(Ct. App. 1993): 1992 Term, p. 11-3, sec. 11.342. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453. 

 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 
790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 11-6, sec. 11.341. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.341. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.341. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 11-3, sec. 11.341. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 11-3, sec. 11.341. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 11-2, sec. 11.342. 

 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 
(Ct. App. 1987): 1987 Term, p. 11-2, sec. 11.342. 

 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. 
App. 1987): 1987 Term, p. 11-2, sec. 11.342. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 20-10, sec. 20.833. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 121, sec. 9.142. 

 For cases dealing with the waiver of the right to 
raise an issue on appeal by the failure to present 
proper and/or adequate argument, see sec. 
11.4712. 

11.3442  When constitutional claim is 
being made 
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 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶24. 

11.3443  When controlling precedent 
from higher court defeats 
party's position, but party 
believes precedent is wrong, 
issue adequately preserved for 
further review by simple 
statement of that position 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

11.3444  Need for pinpoint references in 
citations to case law 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶6. 

11.3445  To avoid waiving argument on 
appeal, party must develop 
argument in principal brief; 
party cannot preserve argument 
by asking for opportunity to 
file supplemental brief making 
that argument 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶2. 

11.345  Must be based on facts duly 
established by record 

 For cases dealing with this subject, see secs. 
11.341, 11.82, and 11.864. 

11.346  Should not be misleading 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 69, sec. 9.55. 

11.347  Citation of unpublished decisions 

11.3471  Wisconsin rule prohibiting 
citation of unpublished 
decisions of Wisconsin Court 
of Appeals 

 For cases dealing with this subject, see sec. 
11.8975. 

11.3472  Rules in other jurisdictions 
prohibiting citation of 
unpublished decisions 

11.34721  In general 

 For cases dealing with this subject, see sec. 
11.95621. 

11.34722  Seventh Circuit decisions 

 For cases dealing with this subject, see sec. 
11.95622. 

11.348  Other matters 

11.3481  May not cite to unpublished 
opinion of court of appeals 

 For cases dealing with this subject, see sec. 
11.8975. 

11.3482  Absolute candor in briefs is 
essential; misleading 
statements must be avoided 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 11-3, sec. 11.346. 

11.3483  Impropriety of emotional 
appeals unsupported by 
relevant authority or rational 
argument 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

11.3484  To be considered by appellate 
court, argument must be set 
forth in text; argument 
mentioned only in footnote 
will not be considered 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

11.3485  Should focus on one central 
issue or at most a few key 
issues 

 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, 
p. 133, sec. 8.2391. 

11.3486  Appendix to brief 
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11.34861  Permissible scope of 
materials contained in 
appendix; propriety of 
including matters outside 
record in appendix 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶8. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶15. 

11.34862  Required contents of 
appendix 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶20-25. 

11.34863  Certification of appendix 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶20-25. 

11.34864  Imposition of sanction for 
filing false certification 

 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 
731 N.W.2d 367, at ¶20-25. 

11.3487  Party does not abandon issue, 
insofar as supreme court 
consideration of it is concerned, 
by conceding in reply brief in 
court of appeals that party's 
position has been rejected in 
binding supreme court 
precedent 

 For cases dealing with this subject, see sec. 
11.4722. 

11.3488  Amicus brief 

11.34881  In general 

11.34882  Need for court to inform 
parties that it has solicited 
amicus curiae participation 
in case 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶13. 

11.349  Other matters (cont'd) 

11.3491  Appellate counsel should avoid 
disparaging lower courts or 
opposing parties 

 State v. Rossmanith, 146 Wis. 2d 89, 430 N.W.2d 
93 (1988): 1987 Term, p. 11-3, sec. 11.361. 

11.3492  Court's power to strike 
impertinent brief 

 State v. Rossmanith, 146 Wis. 2d 89, 430 N.W.2d 
93 (1988): 1987 Term, p. 11-3, sec. 11.361. 

11.3493  Reply brief 

11.34931  Court will not consider 
issues raised for the first 
time in reply brief 

 For cases dealing with this subject, see sec. 
11.4741. 

11.34932  Rules contemplate that 
appellant will file reply 
brief only when 
respondent raises matters 
not addressed in 
appellant's initial brief 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶33. 

11.3494  Appellate court may refuse to 
consider arguments that do not 
comply with rules of appellate 
procedure 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453. 

11.3495  Enforcement of rules governing 
briefs against pro se 
defendants 

 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 
727 (1994): 1994 Term, p. 11-4, sec. 11.342. 

11.3496  Attempting to circumvent page 
limitations on brief 

11.34961  May not circumvent page 
limit on brief by 
incorporating other 
documents (e.g., trial court 
brief) by reference 
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 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 11-4, sec. 11.344. 

11.34962  Impropriety of attempting 
to circumvent length 
restrictions by reference to 
arguments contained in the 
appendices or other parts 
of record 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

11.3497  May not incorporate trial court 
brief by reference 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 11-4, sec. 11.344. 

11.3498  Misleading statements in brief 
contravene rule of professional 
conduct that requires candor 
toward tribunals before whom 
lawyers appears 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 11-4, sec. 11.346. 

11.3499  Arguments made in opponent's 
brief that are not disputed in 
other side's brief are deemed 
admitted 

 For cases dealing with this subject, see sec. 
11.89971. 

11.35  Oral Argument 

11.351  Attorney's duty of candor to court 
during oral argument 

 Disciplinary Proceedings Against Kalal, 2000 WI 45, 
252 Wis. 2d 261, 653 N.W.2d 466, at ¶1-36. 

11.36  Decision Of Court Of Appeals 

11.361  Case should be decided on 
narrowest possible ground 

 For cases dealing with this subject, see sec. 
11.8985. 

11.362  Limited to record 

 For cases dealing with this subject, see secs. 
11.82 and 11.864. 

11.363  Court of appeals bound by 
precedents established by supreme 
court 

 For cases dealing with this subject, see sec. 
11.917. 

11.364  Disposition when majority of court 
finds error, but there is no majority 
on particular error 

 State v. Gustafson, 121 Wis. 2d 459, 359 N.W.2d 
920 (1985): 1984 Term, p. 177, sec. 10.894. 

11.365  Appellate court's consideration of 
other issues raised by appellant 
after finding reversible error on 
one of the issues 

 For cases dealing with this subject, see sec. 
11.8949. 

11.366  Reconsideration of decision by 
court of appeals 

11.3661  Party's right to seek 
reconsideration of decision 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 11-3, sec. 11.351. 

11.3662  Motion for reconsideration of 
decision not permitted 

 State v. Myers, 199 Wis. 2d 391, 544 N.W.2d 609 
(Ct. App. 1996): 1995 Term, p. 7-7, sec. 7.2193. 

11.367  Publication of court of appeals' 
decision 

11.3671  Decision is not precedential, 
and may not be cited, unless it 
is ordered published 

 For cases dealing with this subject, see sec. 
11.8975. 

11.3672  Single-judge decisions are not 
published 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶2. 

11.3673  Motion for three-judge panel to 
permit publication of decision 
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 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶2. 

11.368  Other matters 

11.3681  Not precedential, and may not 
be cited, unless ordered 
published 

 For cases dealing with this subject, see sec. 
11.8975. 

11.3682  Analyzing and interpreting 
decision 

 For cases dealing with this subject, see sec. 
11.8955. 

11.3683  When trial court grants new 
trial or other relief based on 
one claim made by defendant 
and does not address other 
claims that, if meritorious, 
would entitle defendant to 
relief, and court of appeals 
reverses trial court on claim 
upon which new trial or other 
relief was granted, court of 
appeals may not remand with 
instructions to deny new trial 
or other relief, but must either 
remand for trial court's 
consideration of other claims or 
explain why such consideration 
is unnecessary 

 Corcoran v. Levenhagen, 130 S. Ct. 8 (2009). 

11.369  Other matters (cont'd) 

11.3691  Court of appeals need only 
address dispositive issue 

 For cases dealing with this subject, see sec. 
11.8949. 

11.3692  Court of appeals' authority to 
raise issue sua sponte and to 
dispose of appeal without 
permitting parties to file briefs 
on newly raised issue 

 For cases dealing with this subject, see sec. 
11.8992. 

11.3693  Propriety of reaching issues not 
raised by the defendant 

 For cases dealing with this subject, see sec. 
11.172. 

11.3694  Court of appeals' right and/or 
authority to withdraw dictum 
in published decision 

 For cases dealing with this subject, see sec. 
11.89147. 

11.3695  Court of appeals' right and/or 
authority to overrule prior 
decision 

 For cases dealing with this subject, see sec. 
11.8973. 

11.3696  Review of issues should be 
undertaken on correct 
formulation of ruling by trial 
court 

 Terrell v. Morris, 110 S. Ct. 4 (1989): 1989 Term, p. 
10-7, sec. 10.632. 

11.3697  Court of appeals' decision is 
"issued" on date stamped on it, 
not on date it was mailed to 
parties 

 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 
N.W.2d 610, 2001 Term WSC-126, at ¶8. 

11.3698  Court not bound by issues as 
they are framed by parties 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶13. 

11.37  Petition For Review Of Court Of 
Appeals' Decision By Supreme Court 

 For cases dealing with this subject, see sec. 11.21. 

11.38  Procedure In Supreme Court After 
Review Or Bypass Granted 

11.381  Procedures governing court of 
appeals applicable 

11.382  Issues considered and arguments 
that may be made on review 
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11.3821  Once review granted, petitioner 
cannot raise or argue issues not 
set forth in petition; review of 
right limited to issues set forth 
in petition for review 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 11-4, sec. 11.3721. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 11-3, sec. 11.3721. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 
(1991): 1991 Term, p. 11-3, sec. 11.372. 

11.3822  Once issue is raised in petition 
for review that has been 
granted, any argument 
addressing the issue may be 
asserted in brief of either party 
or utilized by court 

 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 
(1991): 1991 Term, p. 11-3, sec. 11.372. 

11.3823  Brief may assert any argument 
that addresses issue in petition 

 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 
(1991): 1991 Term, p. 11-3, sec. 11.372. 

11.3824  Review may encompass issue 
certified by the court of appeals 
even though defendant did not 
raise that issue 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 11-4, sec. 11.372. 

11.3825  Prevailing party in court of 
appeals may challenge rulings 
adverse to him which, if 
corrected, will sustain the 
judgment 

11.38251  In general 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): at page 124 of opinion. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 166, sec. 10.271. 

11.38252  But prevailing party must 
present full argument in 
supreme court on issue to 
preserve right to review of 
that issue 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 11-4, sec. 11.371. 

11.3826  Once review granted, court may 
address all prior rulings to 
determine correctness 

 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 
(1987): 1986 Term, p. 197, sec. 10.313. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 197, sec. 10.313. 

11.3827  Court will not consider issue 
outside of scope of review 
granted and of which review is 
not necessary in light of 
decision reached on review 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶21. 

11.3828  When certification granted, 
court acquires jurisdiction over 
all issues 

11.38281  In general 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶71. 

11.38282  Failure to address, in 
supreme court brief,  issue 
raised in court of appeals, 
but not certified by that 
court to supreme court, 
may constitute 
abandonment of issue 

 For cases dealing with this subject, see sec. 
11.4715. 

11.383  Disposition of issues not reached 
by court of appeals 

11.3831  In general 
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 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶18. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 11-4, sec. 11.371. 

11.3832  Initial consideration by 
supreme court 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶18. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶1. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 
277 (1991): 1991 Term, p. 11-4, sec. 11.3751. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 11-4, sec. 11.3721. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 190, sec. 10.2711. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 191, sec. 10.2711. 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 154, sec. 10.2712. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 128, sec. 10.271. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 113, sec. 10.312. 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 113, sec. 10.312. 

11.3833  Remand to court of appeals 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶4, 42. 

 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 
623 (1999): 1998 Term, p. 41-6, sec. 41.521. 

 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 
(1984): 1983 Term, p. 191, sec. 10.2712. 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 191, sec. 10.2712. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 191, sec. 10.2711. 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 154, sec. 10.2711. 

 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 
(1981): 1981 Term, p. 128, sec. 10.271. 

 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 
(1981): 1980 Term, p. 112, sec. 10.271. 

 State v. Bettinger, 100 Wis. 2d 691, 305 N.W.2d 57 
(1981): 1980 Term, p. 112, sec. 10.271. 

11.3834  When case is before supreme 
court on certification of one of 
many issues raised on appeal 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶4, 42. 

11.384  Motion for reconsideration of 
dismissal for want of jurisdiction 

 Gunderson v. State, 106 Wis. 2d 611, 318 N.W.2d 
779 (1982): 1981 Term, p. 128, sec. 10.272. 

11.385  Requirement that respondent 
present full argument in supreme 
court brief on issue court of appeals 
did not reach in order to preserve 
right to review of that issue 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 11-4, sec. 11.371. 

11.386  Dismissal of petition for review as 
improvidently granted 

 For cases dealing with this subject, see sec. 
11.2193. 

11.387  Dismissal of certification as 
improvidently granted 

 For cases dealing with this subject, see sec. 
11.2194. 

11.388  Decision of supreme court 
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11.3881  Disposition when majority of 
court finds error, but there is no 
majority on particular error 

 For cases dealing with this subject, see sec. 
11.364. 

11.3882  Disposition of issues not 
reached by court of appeals 

 For cases dealing with this subject, see sec. 
11.383. 

11.3883  Analyzing and interpreting 
decision 

 For cases dealing with this subject, see sec. 
11.8955. 

11.3884  Decision may utilize any 
ground encompassed within 
issue presented for review, 
even if parties have not 
addressed that ground 

 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 
(1991): 1991 Term, p. 11-3, sec. 11.372. 

11.3885  Effect of equally divided court 

 For cases dealing with this subject, see sec. 
11.8964. 

11.389  Other matters 

11.3891  Vacation of decision to grant 
bypass and remand to court of 
appeals for further proceedings 

 For cases dealing with this subject, see sec. 
11.227. 

11.3892  Motion for summary reversal 
of court of appeals' decision 

11.38921  In general 

11.38922  State's motion for summary 
reversal of court of appeals' 
decision in favor of state 

 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 
N.W.2d 425, at ¶1-8. 

11.39  Other Matters 

11.391  Requirement of filing under 
appellate rules 

11.3911  Presupposes service 

 State v. Rhone, 94 Wis. 2d 682, 288 N.W.2d 862 
(1980): 1979 Term, p. 121, sec. 9.1611. 

 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 
(Ct. App. 1980): 1980 Term, p. 111, sec. 10.211. 

11.3912  Requires actual receipt by clerk 

 Gunderson v. State, 106 Wis. 2d 611, 318 N.W.2d 
779 (1982): 1981 Term, p. 129, sec. 10.3111. 

11.392  Voluntary dismissal 

11.3921  In general 

 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 
N.W.2d 610, 2001 Term WSC-126, at ¶1-9. 

 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 
Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, 
at ¶8. 

11.3922  Vacating dismissal order 
entered pursuant to notice of 
voluntary dismissal 

 State v. Thiel, 171 Wis. 2d 157, 491 N.W.2d 94 (Ct. 
App. 1992): 1992 Term, p. 11-4, sec. 11.3811. 

11.3923  Voluntary dismissal provision 
does not apply to supervisory 
writ 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

11.3924  Denial of motion for voluntary 
dismissal 

11.39241  In general 

 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 
N.W.2d 610, 2001 Term WSC-126, at ¶3-9. 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 11-7, sec. 11.3861. 
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11.39242  Court of appeals has no 
authority to deny voluntary 
dismissal of notice of 
appeal 

 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 
N.W.2d 610, 2001 Term WSC-126, at ¶3-9. 

 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 
(1996): 1995 Term, p. 11-4, sec. 11.3811. 

11.3925  Supreme court may deny 
request for dismissal of 
petition for review 

 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 
(1996): 1995 Term, p. 11-4, sec. 11.3811. 

11.3926  Effect of equally divided court 
on question whether notice of 
voluntary dismissal should be 
granted 

 For cases dealing with this subject see sec. 
11.89643. 

11.393  Sanctions for violations of 
appellate rules 

11.3931  In general 

 State v. Rhone, 94 Wis. 2d 682, 288 N.W.2d 862 
(1980): 1979 Term, p. 121, sec. 9.1611. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 121, sec. 9.142. 

11.3932  Dismissasl of appeal as 
sanction for violating appellate 
rules (e.g., untimely filing of 
brief) 

11.39321  Dismissal is only 
appropriate upon finding 
that party or party's 
attorney has demonstrated 
bad faith or egregious 
conduct, or upon finding 
that appeal has been 
abandoned 

 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 
(1999): 1998 Term, p. 11-4, sec. 11.3812. 

11.39322  Dismissal is not 
appropriate when it is 
based on attorney's 
conduct in unrelated 
matters 

 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 
(1999): 1998 Term, p. 11-4, sec. 11.3812. 

11.39323  Effect of dismissal on order 
or judgment appealed 
from:  order or judgment 
becomes final and binding 
on parties 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶12. 

11.3933  Imposition of sanction for 
filing false certification of 
appendix to brief 

 For cases dealing with this subject, see sec. 
11.34864. 

11.394  Extension or enlargement of time 
for doing required act (Wis. Stat. § 
809.82(2)) 

11.3941  In general 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶38. 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶3. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶3. 

11.3942  Extension or enlargement of 
time for filing notice of intent 
to pursue postconviction relief 

11.39421  In general 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶1-25. 

11.39422  Sufficiency of showing of 
"good cause" for extension 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶23-25. 
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11.39423  Extension or enlargement 
may be granted for "good 
cause" under § 809.82(2) 
even if basis for motion is 
ineffective assistance of 
counsel 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶7-22. 

11.3943  Extension or enlargement of 
time for filing notice of appeal 

11.39431  In general 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶1-59. 

 State v. Williams, 2005 WI App 122, 284 Wis. 2d 
488, 699 N.W.2d 249, at ¶3. 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶7. 

11.39432  Provision permitting 
extension or enlargement 
of time cannot be used to 
circumvent Knight 
requirement of habeas 
petition when defendant 
contends counsel was 
ineffective for failing to 
take appeal or to 
adequately advise 
defendant regarding taking 
of appeal 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶7. 

 For cases dealing with this subject, see sec. 
25.26132. 

11.39433  Time for filing notice of 
appeal under 809.30 may be 
extended 

 State v. Williams, 2005 WI App 122, 284 Wis. 2d 
488, 699 N.W.2d 249, at ¶4. 

11.3944  Extension or enlargement of 
time for filing cross-appeal 

11.39441  When defendant seeks to 
cross-appeal in state's 
appeal from relief granted 
defendant in proceeding 
initiated under Wis. Stat. § 
809.30, time for appeal may 
be extended 

 For cases dealing with this subject, see sec. 
11.1361. 

11.3945  Extension or enlargement of 
time for filing petition for leave 
to appeal nonfinal order 

11.39451  Court's order granting 
leave to appeal when 
petition for leave was 
untimely may be viewed as 
granting extension of time 
for filing petition 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶16. 

11.3946  Standard of supreme court 
review of court of appeals' 
decision to grant or deny 
motion to extend time 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶19. 

11.395  Stay of proceedings in trial court; 
stay of release pending appeal; 
relief pending appeal 

11.3951  Procedures for granting 

11.3952  Grounds for, and factors to be 
considered in, granting stay or 
other relief 

 State v. Gudenschwager, 191 Wis. 2d 432, 529 
N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711. 

11.3953  Effect of stay on time periods 
within which action required 
in trial court 

 In Interest of W.P., 153 Wis. 2d 50, 449 N.W.2d 
615 (1990): 1989 Term, p. 11-5, sec. 11.3811. 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 122, sec. 9.1831. 
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11.3954  Effect of stay on trial court's 
power to act 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 122, sec. 9.1832. 

11.3955  Trial court's obligation to grant 
stay 

 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 
338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, 
sec. 10.2811. 

11.3956  Standard of appellate review of 
trial court's decision on motion 
for stay or other relief pending 
appeal 

 State v. Gudenschwager, 191 Wis. 2d 432, 529 
N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711. 

11.3957  Trial court's jurisdiction to 
entertain motion for 
reconsideration after appeal 
taken 

 For cases dealing with this subject, see sec. 
11.39754. 

11.396  Proceedings relating to defendant's 
competency to proceed on appeal 

11.3961  Standard for competency 

 For cases dealing with this subject, see sec. 
10.1652. 

11.3962  Procedures to follow when 
defendant incompetent 

 For cases dealing with this subject, see sec. 
10.1653. 

11.397  Other matters 

11.3971  No merit reports 

 For cases dealing with this subject, see sec. 
11.8945. 

11.3972  What appeal from judgment of 
conviction brings before the 
appellate court 

11.39721  In general 

 For cases dealing with this subject, see sec. 
11.11971. 

11.39722  Orders relating to 
judgment that were 
handed down subsequent 
to judgment 

 For cases dealing with this subject, see sec. 
11.11972. 

11.3973  Matters that may be raised after 
appeal filed 

11.39731  Appeal may be taken after 
imposition of sentence 
upon revocation of 
probation, but appeal is 
limited to challenge to 
sentence and will not reach 
underlying conviction or 
defects other than those 
surrounding sentencing 
after revocation 

 For cases dealing with this subject, see sec. 
11.3172. 

11.3974  Appeal may be taken after 
imposition of sentence upon 
revocation of probation, but 
appeal is limited to challenge 
to sentence and will not reach 
underlying conviction 

 For cases dealing with this subject, see secs. 
11.31112 and 11.31113. 

11.3975  Motion for trial court's 
reconsideration of order to be 
appealed from or already 
appealed from? 

11.39751  In general 

 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 
817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶11-
16. 

11.39752  State's right to seek 
reconsideration 

 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 
817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶11-
16. 
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11.39753  Determining whether 
appeal can be taken from 
denial of motion for 
reconsideration 

 For cases dealing with this subject, see sec. 
11.11993. 

11.39754  Trial court's jurisdiction to 
entertain motion for 
reconsideration after 
appeal taken 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶33. 

11.3976  Motion to withdraw as 
appointed counsel (Wis. Stat. § 
809.30(4)) 

11.39761  Necessity of motion 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶47. 

11.3977  Recusal or disqualification of 
appellate judge 

 State v. Allen, 2010 WI 10, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-8. 

11.3978  Right to fair and impartial 
appellate judge 

 For cases dealing with this subject, see sec. 
30.594. 

11.398  Other matters (cont'd) 

11.3981  Substitution of judge upon 
remand to trial court 

 For cases dealing with this subject, see sec. 6.617. 

11.3982  Dismissal of appeal when 
defendant absconds 

 For cases dealing with this subject, see sec. 
11.915. 

11.3983  Convening three-judge panel 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 130, sec. 10.4211. 

 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. 
App. 1993): 1992 Term, p. 11-5, sec. 11.383. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 153, sec. 10.1231. 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 129, sec. 
10.282. 

11.3984  Appellate court's response to 
litigant's utilization of wrong 
remedy 

 For cases dealing with this subject, see sec. 11.83. 

11.3985  Public defender's right to be 
provided with court record 

 For cases dealing with this subject, see sec. 
11.8924. 

11.3986  Indigent's right to counsel on 
appeal 

 For cases dealing with this subject, see sec. 
11.8926. 

11.3987  Appointment of counsel for 
indigent appellant 

 For cases dealing with this subject, see sec. 
11.8926. 

11.3988  Public defender's right to copy 
of transcript at public expense 

 For cases dealing with this subject, see sec. 
11.8924. 

11.3989  Defendant has no right to raise 
issues pro se in trial court 
during pendency of appeal in 
which he is represented by 
counsel 

 For cases dealing with this subject, see sec. 
10.1692. 

11.399  Other matters (cont'd) 

11.3991  Trial court's action on remand 
after appeal completed; 
proceedings on remand after 
appeal completed 
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11.39911  Trial court's obligation to 
take action ordered by 
appellate court 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶27-30. 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

11.39912  Consistency with due 
process of Wis. Stat. § 
808.08(3), which places 
duty on parties to initiate 
further proceedings in 
circuit court on remand 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶27-30. 

11.3992  Remand while appeal pending 
(Wis. Stat. § 808.075(5) and (6)) 

11.39921  In general 

11.39922  Remand to trial court for 
further fact finding 

 For cases dealing with this subject, see sec. 
11.861. 

11.39923  Party's right to remand to 
permit raising of new issue 
by postconviction motion 

 State v. Myers, 199 Wis. 2d 391, 544 N.W.2d 609 
(Ct. App. 1996): 1995 Term, p. 7-7, sec. 7.2193. 

11.39924  If remand made, court may 
review, in pending appeal, 
judgment or order entered 
on remand (Wis. Stat. § 
808.075(8)) 

 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 
715 N.W.2d 639, at ¶6. 

11.3993  Trial court's jurisdiction after 
appeal taken 

 For cases dealing with this subject, see secs. 
11.3954 and 12.1298. 

11.3994  Requirement that defendant be 
informed of appellate rights at 
sentencing 

 For cases dealing with this subject, see sec. 9.182. 

11.3995  Clerk's entry of order denying 
postconviction motion if 
decision on motion not made 
within sixty days of its filing 

 For cases dealing with this subject, see sec. 
10.166. 

11.3996  When judgment of conviction 
entered, propriety of 
considering issues raised on 
motion for postconviction 
relief, the order disposing of 
which was not entered 

 For cases dealing with this subject, see sec. 
11.1153. 

11.3997  Proper role of court of appeals 
with respect to arguments not 
made by defendant 

 For cases dealing with this subject, see sec. 
11.172. 

11.3998  Appellant not allowed to 
extend time for appeal by 
making motion for 
reconsideration that simply 
relitigates issues determined in 
the judgment 

 For cases dealing with this subject, see sec. 
11.3188. 

11.4  Waiver Of Error And Of Right To Raise 
Issue Or Make Argument In Appellate 
Court 

11.41  By Failure To Raise Issue In Trial Court 

11.411  General rule: failure to raise issue 
constitutes waiver 

11.4111  In general 

 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 
(1994): 1993 Term, p. 1-32, sec. 1.931. 
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 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 
Term, p. 11-5, sec. 11.411. 

 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 
1990 Term, p. 20-2, sec. 20.395. 

 Morrison v. Olson, 108 S. Ct. 2597 (1988): 1987 
Term, p. 11-4, sec. 11.411. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 118, sec. 10.85. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶43. 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶42. 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶31, 34. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶11, 34. 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶31. 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶24. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶21. 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶36. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶25. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 
(1996): 1995 Term, p. 5-1, sec. 5.1131. 

 In Interest of C.A.K., 154 Wis. 2d 612, 453 N.W.2d 
897 (1990): 1989 Term, p. 11-5, sec. 11.411. 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 167, sec. 10.411. 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 192, sec. 10.412. 

 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 
448 (1981): 1980 Term, p. 114, sec. 10.421. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 114, sec. 10.421. 

 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 
(1980): 1979 Term, p. 122, sec. 9.211. 

 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 
323, 744 N.W.2d 909, at ¶17. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶17. 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶12. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶13. 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶4. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶13. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶28. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶24. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶12-
15. 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶12. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶39. 
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 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶28. 

 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 
626 N.W.2d 5, 2000 Term WCA-234, at ¶5. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶9. 

 State ex rel. Kaminski v. Schwarz, 2000 WI App 
159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term 
WCA-23, at ¶8. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411. 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 
(Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612. 

 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 11-6, sec. 11.411. 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 
(Ct. App. 1996): 1995 Term, p. 11-6, sec. 11.411. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 11-7, sec. 11.411. 

 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 
510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, 
sec. 44.233. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 10-6, sec. 10.512. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 11-5, sec. 11.411. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 11-8, sec. 
11.4914. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1992 Term, p. 11-4, 
sec. 11.411. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 
(Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221. 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

 State ex rel. Richards v. Foust, 158 Wis. 2d 531, 463 
N.W.2d 378 (Ct. App. 1990): 1990 Term, p. 11-7, 
sec. 11.411. 

 City of Mequon v. Hess, 158 Wis. 2d 500, 463 
N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 47-3, 
sec. 47.494. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 11-5, sec. 11.411. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 11-4, sec. 11.411. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-6, sec. 25.261. 

 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 
(Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411. 

 State v. Burke, 148 Wis. 2d 125, 434 N.W.2d 788 
(Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411. 
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 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411. 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 8-22, sec. 8.833. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1219B. 

 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 
(Ct. App. 1986): 1986 Term, p. 197, sec. 10.411. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 151, sec. 10.412. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 204, sec. 12.7623. 

 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 
(Ct. App. 1984): 1984 Term, p. 168, sec. 10.411. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 168, sec. 3.313. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1988 Term, p. 185, sec. 9.1241. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 43, sec. 2.382. 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 129, sec. 10.411. 

11.4112  Rule is not absolute 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶31. 

11.412  Exceptions to, or departures from, 
general rule 

11.4121  When interest in judicial 
economy and finality of 
decisions served by 
consideration of issue 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 192, sec. 10.412. 

11.4122  When issue warrants appellate 
court's consideration 

 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 
(1987): 1986 Term, p. 197, sec. 10.413. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

11.4123  When constitutional violation 
alleged; constitutional issue 

 For cases dealing with this subject, see sec. 
11.415. 

11.4124  When it is in interest of justice 
to review error and there are no 
unresolved factual issues 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72. 

 For cases dealing generally with an appellate 
court's reversal in the interest of justice, see sec. 
11.81. 

11.4125  In interest of justice (i.e., where 
real controversy has not been 
tried or there has been a 
miscarriage of justice) 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 For cases dealing generally with an appellate 
court's reversal in the interest of justice, see sec. 
11.81. 

11.4126  Where issue is of statewide 
concern 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

11.4127  Where there are no factual 
issues which require resolution 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 
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11.4128  When issue raised is question 
of law, parties have thoroughly 
briefed issue, and there are no 
disputed issues of fact 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

11.4129  Other exceptions or departures 
from rule 

11.41291  Where issue is question of 
law that has been briefed 
by parties and merits 
resolution on grounds of 
public policy or sufficient 
public interest 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶31. 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

11.41292  When issue is sufficiency 
of evidence to convict 

 For cases dealing with this subject, see sec. 
19.591. 

11.41293  Where defendant has been 
convicted of crime that 
appellate court later 
decides is beyond the 
legislature's constitutional 
power to create 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

11.41294  When issue involves 
question of law rather than 
fact, when question of law 
has been briefed by both 
parties, and when question 
of law is of sufficient 
public interest to merit 
decision 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶25. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶28. 

11.41295  When issue presents 
question of statutory 
construction that parties 
have fully briefed 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

11.41296  When legal question is 
presented that court of 
appeals decides to address 

 State ex rel. Kaminski v. Schwarz, 2000 WI App 
159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term 
WCA-23, at ¶8. 

11.41297  When addressing issue 
will clarify issue of 
statewide importance 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶44. 

11.413  Requirement that issue be raised 
and argued with sufficient 
prominence to signal to trial court 
that it is being called upon to 
address issue and make ruling 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶27. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

11.414  Necessity of specificity 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶31, 34. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. 
App. 1980): 1980 Term, p. 114, sec. 10.422. 

11.415  When constitutional violation 
alleged 

11.4151  In general 
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 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 
Term, p. 11-5, sec. 11.411. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶56. 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶24. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 11-8, sec. 11.4132. 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 11-4, sec. 11.413. 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 167, sec. 10.411. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 114, sec. 10.423. 

 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 
(1979): 1979 Term, p. 122, sec. 9.212. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶11. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 
(Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612. 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

 State v. Rohl, 160 Wis. 2d 325, 466 N.W.2d 208 
(Ct. App. 1991): 1990 Term, p. 11-7, sec. 11.412. 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 11-7, sec. 11.412. 

 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 
(Ct. App. 1986): 1986 Term, p. 197, sec. 10.412. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 151, sec. 10.412. 

 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 
(Ct. App. 1979): 1979 Term, p. 123, sec. 9.212. 

11.4152  Applicability of waiver rule to 
constitutional violation 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶41. 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

11.416  When trial court considered issue 

 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 
(1996): 1995 Term, p. 5-1, sec. 5.1131. 

11.417  Waiver when defendant raises 
issue in pretrial motions, but fails 
to object when error occurs at trial 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

11.418  Particular issues 

11.4181  Unconstitutionality of statute 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 
N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 21, sec. 
2.931. 

11.4182  Constitutional issues in general 

 For cases dealing with this subject, see sec. 
11.415. 

11.4183  Other issues 

 For cases dealing with waiver of the right to 
raise a particular issue, see that issue where it is 
covered in this book. 
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11.419  Limitations on court of appeals' 
review of waived error 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 

11.42  By Failure To Object 

11.421  General rule: failure to object 
constitutes waiver 

11.4211  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶36. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶25. 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶17. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶99. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 6-2, sec. 6.163. 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 11-7, sec. 11.4211. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 11-5, sec. 11.4211. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 192, sec. 10.4211. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 193, sec. 10.4211. 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 193, sec. 10.424. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Lomagro, 113 Wis. 2d 582, 335 N.W.2d 583 
(1983): 1982 Term, p. 38, sec. 2.372, and p. 42, sec. 
2.662. 

 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 
(1982): 1981 Term, p. 112, sec. 8.442. 

 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 
(1982): 1981 Term, p. 130, sec. 10.4211. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 46, sec. 4.34. 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 64, sec. 5.441. 

 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 
(1979): 1978 Term, p. 73, sec. 7.41. 

 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 
(1979): 1978 Term, p. 130, sec. 10.4211. 

 Sage v. State, 87 Wis. 2d 783, 275 N.W.2d 705 
(1979): 1978 Term, p. 92, sec. 9.2211. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 66, sec. 9.2311. 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 66, sec. 9.2311. 

 In Matter of Suspension of Operating Privilege of 
Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 
N.W.2d 618 (1978): 1977 Term, p. 66, sec. 9.2311. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶33. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶32. 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶25. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶11. 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶25. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶10. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶27-30, 68. 
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 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶29. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶29. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶9. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶48. 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶12. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶11. 

 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 
561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 
20.8411. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, 11.4912. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 11-3, sec. 11.341. 

 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 
(Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 11-7, sec. 11.4217. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 20-13, sec. 20.384. 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.7311. 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631. 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 7-1, sec. 7.1521. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 11-11, sec. 11.72. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 
790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

 State v. Smith, 153 Wis. 2d 739, 451 N.W.2d 794 
(Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.153. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211. 
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 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 11-5, sec. 11.4211. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 11-5, sec. 
11.4221. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 11-4, sec. 11.4211. 

 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 
(Ct. App. 1989): 1988 Term, p. 11-5, sec. 11.4211. 

 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 
(Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 11-5, sec. 
11.4212. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 11-6, sec. 11.4223. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 11-5, sec. 
11.4211. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 11-5, 
secs. 11.4221 and 11.4222. 

 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 
(Ct. App. 1987): 1986 Term, p. 197, sec. 10.4211. 

 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 
562 (Ct. App. 1987): 1986 Term, p. 253, sec. 13.1743. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 198, sec. 10.4211. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 76, sec. 4.692. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 152, sec. 10.441. 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 108, sec. 7.563. 

 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 
(Ct. App. 1984): 1984 Term, p. 168, sec. 10.421. 

 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 
(Ct. App. 1984): 1983 Term, p. 193, sec. 10.4211. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 86, sec. 4.3411. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 43, sec. 2.382. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 66, sec. 4.3411. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 156, sec. 10.422. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711; p. 54, 
sec. 3.894; and p. 60, sec. 4.431. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 25, sec. 2.383. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 1, sec. 1.21. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 92, sec. 9.2211. 

11.4212  Necessity of objection on 
specific ground 

11.42121  In general 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶31, 34. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶25. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 11-5, sec. 11.4211. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 198, sec. 10.4212. 
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 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 114, sec. 10.4112. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 114, sec. 10.4112. 

 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 
(1980): 1979 Term, p. 123, sec. 9.2212. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 66, sec. 9.2312. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶10. 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶25. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶16-19. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶36. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶23. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶48. 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶12. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶40, 
59. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶11. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶35-38. 

 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 
561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 
20.8411. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 11-7, sec. 
11.4212. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 27-3, sec. 27.422. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 
11.4611. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 14-7, sec. 14.34. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113. 

 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 
790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212. 

 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 11-7, sec. 
11.4213. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 11-5, sec. 11.4213. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 11-5, sec. 
11.4211. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 11-5, sec. 11.4212. 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 193, sec. 12.832. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 130, sec. 10.4212. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 25, sec. 2.383. 
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 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 
834 (Ct. App. 1979): 1979 Term, p. 107, sec. 8.812. 

11.42122  Cannot object in 
unrecorded sidebar 
conference and reserve 
right to state grounds at 
later time 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 114, sec. 10.4112. 

11.42123  Where ground of objection 
is obvious, the specific 
ground of objection is not 
important 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

11.42124  Need to make objection 
with sufficient prominence 
that court understands 
what it is expected to rule 
on 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶16. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 For cases dealing with waiver of error by the 
failure to raise and argue an issuance with 
sufficient prominence in the trial court, see sec. 
11.4768. 

11.42125  Need to make adequate 
objection so that parties 
and trial court have 
opportunity to address 
disputed issue 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶16. 

11.42126  Not necessary for party to 
cite precise statutory 
section upon which 
objection is based 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶17. 

11.4213  Necessity of objection at proper 
time 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 11-7, sec. 11.4211. 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 11-5, sec. 11.4211. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 66, sec. 9.2313. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶11. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶21-26. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822. 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 14-7, sec. 14.34. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 11-5, sec. 
11.4212. 

 State v. Halmo, 125 Wis. 2d 369, 371 N.W.2d 424 
(Ct. App. 1985): 1985 Term, p. 76, sec. 4.692. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 92, sec. 9.2212. 

11.4214  Rule applies to constitutional 
error 

11.42141  In general 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶11. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶14. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶10. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶41. 

 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 
(Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19687�
http://www.wicourts.gov/html/ca/97/97-1460.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19687�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19687�
http://www.wicourts.gov/html/ca/00/00-3224.htm�
http://www.wicourts.gov/html/ca/98/98-2455.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30936�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20039�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19890�
http://www.wicourts.gov/html/ca/99/99-3084.htm�


11-55 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 76, sec. 4.692. 

 For cases dealing with the exception to the 
waiver rule for constitutional error, see sec. 
11.4223. 

11.42142  Unobjected-to 
constitutional error must 
be analyzed under 
ineffective-assistance-of-
counsel standards 

 For cases dealing with this subject, see sec. 
11.42922. 

11.4215  Withdrawal of objection 

 For cases dealing with this subject, see sec. 
11.494. 

11.4216  Sufficiency of objection 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

11.4217  Sufficiency of continuing 
objection 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

11.4218  Waiver of procedural defect by 
failure to timely object 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251. 

11.4219  Other matters 

11.42191  Reasons for enforcing 
contemporaneous 
objection rule 

 For cases dealing with this subject, see secs. 
11.428 and 11.4985. 

11.42192  Whether objection was 
adequate to preserve issue 
is question of law that 
appellate court reviews de 
novo 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶27. 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

11.42193  By failure to object in 
appellate court 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶17. 

11.42194  When objection to 
witness's anticipated 
testimony made outside of 
presence of jury before 
witness testifies, objection 
need not be repeated in 
presence of jury when 
witness testifies to 
preserve claimed error for 
appeal 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶11. 

11.422  Exceptions 

11.4221  Plain error 

11.42211  In general 

 United States v. Young, 105 S. Ct. 1038 (1985): 
1984 Term, p. 168, sec. 10.422. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 11-5, sec. 11.4223. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 135, sec. 5.994. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 123, sec. 9.222. 
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 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 
(1978): 1977 Term, p. 32, sec. 3.8222. 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 66, secs. 9.2321 and 9.2322. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 66, sec. 9.2321, and p. 46, 
sec. 5.51. 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶35. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 11-5, sec. 
11.4221. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 11-5, sec. 
11.4221. 

 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 
(Ct. App. 1987): 1986 Term, p. 197, sec. 10.4211. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 156, sec. 10.422. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 92, sec. 9.2231, and 
p. 92, sec. 9.2233. 

 For cases dealing generally with this exception 
to the waiver of the right to raise an issue on 
appeal that results from various actions or 
inactions, see sec. 11.4912. 

11.42212  Does plain error doctrine 
apply only to evidentiary 
error? 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶27. 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

 For other cases dealing with this subject, see 
secs. 11.49122 and 11.49123. 

11.4222  In interest of justice (i.e., where 
real controversy has not been 
tried or there has been a 
miscarriage of justice) 

 State v. Gove, 148 Wis. 2d 936, 437 N.W.2d 218 
(1989): 1988 Term, p. 27-5, sec. 27.451. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 11-5, sec. 11.4211. 

 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 
(1983): 1982 Term, p. 157, sec. 10.424. 

 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 
692 (1979): 1978 Term, p. 93, sec. 9.224. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 15, sec. 1.641, and p. 
61, sec. 4.481. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 25, sec. 2.383. 

 For cases dealing generally with reversal in the 
interest of justice, see sec. 11.81. 

 For cases dealing generally with this exception 
to the waiver of the right to raise an issue on 
appeal that results from various actions or 
inactions, see sec. 11.4913. 

11.4223  Constitutional error 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 11-4, sec. 11.413. 

 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 
612 (1983): 1982 Term, p. 157, sec. 10.424. 

 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 
(1983): 1982 Term, p. 157, sec. 10.424. 

 Odell v. State, 90 Wis. 2d 149, 279 N.W.2d 706 
(1979): 1978 Term, p. 93, sec. 9.225. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 66, sec. 9.233. 
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 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 11-5, sec. 
11.4212. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 11-6, sec. 11.4223. 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 11-6, sec. 
11.4223. 

 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 
(Ct. App. 1987): 1986 Term, p. 197, sec. 10.4211. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 76, sec. 4.692. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 15, sec. 1.641; p. 54, 
sec. 3.894; and p. 61, sec. 4.481. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 150, sec. 12.216. 

 For cases holding that the waiver rule applies to 
constitutional error, see sec. 11.4214. 

 For cases dealing generally with this exception 
to the waiver of the right to raise an issue on 
appeal that results from various actions or 
inactions, see sec. 11.4914. 

11.4224  Importance of question 

 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 
512 (1984): 1983 Term, p. 193, sec. 10.424. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 114, sec. 10.413. 

 For cases dealing generally with this exception 
to the waiver of the right to raise an issue on 
appeal that results from various actions or 
inactions, see sec. 11.4915. 

11.4225  Error affecting subject matter 
jurisdiction 

 For cases dealing generally with this exception 
to the waiver of the right to raise an issue on 
appeal that results from various actions or 
inactions, see sec. 11.49161. 

 For cases dealing with the rule that an objection 
to subject-matter jurisdiction cannot be waived, see 
sec. 12.127. 

11.4226  Issue warrants appellate court's 
consideration 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 11-5, sec. 11.4222. 

 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 
(1987): 1986 Term, p. 204, sec. 10.81. 

 For cases dealing generally with this exception 
to the waiver of the right to raise an issue on 
appeal that results from various actions or 
inactions, see sec. 11.49162. 

11.4227  Appellate court, in its 
discretion, decides to consider, 
or chooses to review, issue 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 11-9, sec. 11.4222. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 11-5, sec. 
11.4222. 

 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 
(Ct. App. 1986): 1986 Term, p. 92, sec. 4.762. 

11.4228  Compelling reasons or 
exceptional circumstances exist 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

11.4229  Exceptions for errors in jury 
instructions 

 For cases dealing with this subject, see sec. 8.564. 

11.423  Errors that cannot be waived by 
failure to object 

 For cases dealing with this subject, see sec. 
11.492. 
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11.424  Respondent does not waive right to 
argue on appeal that instruction 
should not have been given by 
requesting it or failing to object to 
it in trial court 

 For cases dealing with this subject, see sec. 8.566. 

11.425  Waiver of particular errors 

 For cases dealing with the waiver of particular 
errors, see the particular point of law with respect 
to which the error was made where it is covered 
elsewhere in this book. 

11.426  Limitations on court of appeals' 
review of waived error 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 

11.427  Difference between waiver of right 
and forfeiture by failure to timely 
assert right 

 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 
Term, p. 11-8, sec. 11.497. 

11.428  Reasons for waiver rule based on 
failure to object 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶12. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶27, 31. 

 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 
(Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721. 

 For cases dealing with the justifications for the 
waiver rule in general, see sec. 11.4985. 

11.429  Other matters 

11.4291  When trial court grants 
defendant's pretrial motion 
suppressing evidence, but state 
introduces evidence at trial, 
defense counsel's failure to 
make contemporaneous 
objection does not constitute 
waiver of right to raise issue 
regarding evidence's admission 
on appeal 

 State v. English-Lancaster, 2002 WI App 74, 252 
Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, 
at ¶17. 

11.4292  Unobjected-to error must be 
analyzed under ineffective-
assistance-of-counsel standards 

11.42921  In general 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶12. 

11.42922  When error is of 
constitutional dimension 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶12. 

11.43  By Failure To Move For Mistrial 

11.431  In general 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 123, sec. 9.24. 

 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 
(1980): 1979 Term, p. 123, sec. 9.24. 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 65, sec. 9.21. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 20-1, sec. 20.332. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 11-6, sec. 11.43. 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 11-6, sec. 11.454. 
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 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 93, sec. 9.24. 

11.432  Effect of failure to accept mistrial 
offered by trial court 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 11-6, sec. 11.454. 

11.44  By Failure To Make Offer Of Proof Or 
To Explain Materiality Of Excluded 
Evidence 

11.441  By failure to make offer of proof 

11.4411  In general 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 20-10, sec. 20.865. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 16-1, sec. 16.142. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 198, sec. 10.44. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 63, sec. 5.41. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 65, sec. 9.22. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 65, sec. 9.22. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶16-24. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶17. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶19. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶16-21. 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 20-8, sec. 20.864. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421. 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 28-1, sec. 28.212. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 204, sec. 12.7623. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 193, sec. 10.44. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 101, sec. 5.96. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 73, sec. 5.131. 

 Milenkovic v. State, 86 Wis. 2d 272, 272 N.W.2d 
320 (Ct. App. 1978): 1978 Term, p. 93, sec. 9.23. 

 For cases dealing with the making of an offer of 
proof, see sec. 20.865. 

11.4412  When offer of proof must be 
made 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶16, 22, 24. 

11.4413  Sufficiency of offer of proof 

11.44131  In general 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶23-24. 
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11.44132  Question and answer 
format, rather than 
statement of counsel, 
preferred 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶23. 

11.4414  Trial court not required to 
solicit offer of proof 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶19, 22. 

11.442  By failure to explain materiality of 
excluded evidence 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 16-1, sec. 16.142. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 198, sec. 10.44. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 63, sec. 5.41. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶17. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611. 

11.45  By Other Action Or Inaction 

11.451  By entry of guilty or no contest plea 

 For cases dealing with this subject, see sec. 7.3. 

11.452  By failure to raise issue on motion 
for new trial 

11.4521  In general 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶20. 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 157, sec. 10.46. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 53, sec. 4.551. 

 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 
(1980): 1979 Term, p. 123, sec. 9.23. 

 Beamon v. State, 93 Wis. 2d 215, 286 N.W.2d 592 
(1980): 1979 Term, p. 123, sec. 9.23. 

 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 
(1979): 1978 Term, p. 93, sec. 9.25. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215, 
and p. 31-19, sec. 31.6241. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421. 

 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 
(Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411. 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 157, sec. 10.46. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 93, sec. 9.25. 

11.4522  Requirement of motion for new 
trial raising issue is not 
applicable to issue of 
sufficiency of evidence to 
convict or other issues 
previously raised 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶5-54. 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶7-12. 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215, 
and p. 31-19, sec. 31.6241. 

11.4523  Waiver of objection to 
sentencing as repeater by 
failure to make motion for new 
trial raising issue 

 For cases dealing with this subject, see sec. 
31.62871. 

11.453  By failure to raise or present issue 
in appellate court 

11.4531  In general 
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 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶43. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶26, 27. 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶30. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 53, sec. 4.551. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶21. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶18. 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 11-9, sec. 11.453. 

 For cases dealing with the failure to make the 
specific argument or present the specific theory in 
the court of appeals that is being raised in the 
supreme court, see sec. 11.4692. 

11.4532  Constitutional issue 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶21. 

 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314. 

11.454  By failure to move to strike 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 67, sec. 9.24. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 66, sec. 9.2311. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711. 

11.455  By introducing evidence ruled 
admissible over objection to 
minimize prejudicial impact or for 
some other reason 

11.4551  In general 

 Vanlue v. State, 87 Wis. 2d 455, 275 N.W.2d 115 
(Ct. App. 1978): 1978 Term, p. 93, sec. 9.271. 

11.4552  Preemptively introducing 
evidence of prior conviction on 
direct examination of testifying 
defendant after trial court has 
ruled that state may introduce 
evidence of prior conviction to 
impeach testifying defendant 

 For cases dealing with this subject, see sec. 
16.1417. 

11.456  By requesting action, or otherwise 
creating or inducing error, 
complained about on appeal 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 
(Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.452. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 59, sec. 4.83. 

 For cases dealing with waiver of objection to 
evidence by introducing or eliciting the evidence, 
see sec. 11.466. 

 For cases dealing with the waiver of an objection 
to error by inviting the error complained of (i.e., 
invited error), see sec. 11.462. 

11.457  By failure to make adequate record 
of reasons justifying request 
denied by trial court 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 23, sec. 2.38. 

11.458  By failures in earlier appeal where 
issue was raised or could have been 
raised because it was subject of 
order or judgment appealed from 

11.4581  Failure to pursue appeal 

 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 
N.W.2d 899 (1982): 1982 Term, p. 157, sec. 10.472. 
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11.4582  Failure to move appellate court 
for reconsideration 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 131, sec. 10.491. 

11.4583  By failure to pay filing fee, 
resulting in dismissal of appeal 

11.45831  In general 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶10. 

11.45832  When right to appeal was 
extended once proper 
documentation received by 
appellate court 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶10. 

11.459  By failure to offer evidence 
allegedly improperly excluded 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 87, sec. 5.841. 

11.46  By Other Action Or Inaction (cont'd) 

11.461  By action or inaction relating to 
sentence or sentencing process 

11.4611  By failure to make motion 
challenging sentence in trial 
court 

 For cases dealing with this subject, see sec. 9.92. 

11.4612  By failure to include 
presentence report in record 

 For cases dealing with this subject, see sec. 9.951. 

11.462  By inviting error complained of; 
invited error 

11.4621  In general 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 11-5, sec. 11.4711. 

 United States v. Young, 105 S. Ct. 1038 (1985): 
1984 Term, p. 85, sec. 4.44. 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶11. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶6. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶12-15. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, 
sec. 42.4111. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461. 

 For cases dealing with waiver of error by 
requesting the action, or otherwise creating or 
inducing the error, complained about on appeal, 
see sec. 11.456. 

 For cases dealing with waiver of objection to 
evidence by introducing or eliciting the evidence, 
see sec. 11.466. 

11.4622  Invited error not waived if 
error results in conviction of 
nonexistent crime 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

11.4623  Application of invited error 
doctrine to respondent 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 38-13, sec. 38.8211. 

11.4624  Application of invited error 
rule when complaint is about 
legal nullity or void 
proceeding, pleading, etc. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶14-15. 

11.463  By failure to renew severance 
motion when new ground for 
severance becomes apparent 
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 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 194, sec. 10.471. 

11.464  By failing to ask trial court to 
exercise required discretion 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 113, sec. 5.24. 

 For cases supporting the proposition that a 
discretionary determination will not be overturned 
on a ground not brought to the trial court's 
attention, see sec. 11.6171. 

 For cases supporting the proposition that a trial 
court does not abuse its discretion by failing to 
consider a factor not called to its attention, see sec. 
11.6195. 

 For cases dealing with this subject in the context 
of the requirement that a court must balance 
probative value against prejudicial effect in 
admitting evidence, see sec. 13.241. 

 For cases dealing with this subject in the context 
of other crimes evidence, see sec. 14.275. 

11.465  By failure to renew offer of 
evidence after predicate to its 
admissibility established 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445. 

11.466  By introducing or eliciting 
evidence allegedly improperly 
admitted 

11.4661  In general 

 Ohler v. United States, 120 S. Ct. 1851 (2000): 1999 
Term, p. 11-10, sec. 11.462. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶25. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 
11.4611. 

 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 
(Ct. App. 1984): 1984 Term, p. 168, sec. 10.4211. 

 For cases dealing with the waiver of objection to 
error, by requesting action complained about or 
otherwise creating, inducing, or otherwise inviting 
error complained about, see secs. 11.456 and 
11.462. 

11.4662  When court has already ruled 
evidence admissible over 
objection 

 For cases dealing with this subject, see sec. 
11.455. 

11.467  By failure to make motion raising 
issue 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 65, sec. 3.313. 

11.468  By agreeing to waive right to raise 
issue on appeal as part of plea 
bargain 

 For cases dealing with this subject, see sec. 
7.1982. 

11.469  By failure in court below to make 
specific argument or present 
specific theory advanced in 
appellate court on issue presented 
(i.e., by failure to make same 
argument or advance same theory 
in court below) 

11.4691  By failure in trial court to make 
specific argument or present 
specific theory advanced in 
court of appeals on issue 
presented (i.e., by failure to 
make same argument or 
advance same theory in trial 
court) 

11.46911  In general 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

 Rita v. United States, 127 S. Ct. 2456 (2007). 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶7-8. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶49. 
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 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶25. 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶8. 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶33. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 
44.232. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352. 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 11-10, sec. 11.495. 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512. 

 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 
(Ct. App. 1995): 1995 Term, p. 15-1, sec. 15.242. 

11.46912  Waiver occurs only when 
appellant attempts to 
advance new theories, not 
when appellant simply 
adduces additional 
authority or legal analysis 
to support argument made 
in trial court 

 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 
420, 742 N.W.2d 546, at ¶33. 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

11.46913  Litigant cannot fairly be 
held to have waived 
argument invoking theory 
or doctrine that, at the time, 
court of competent 
jurisdiction had not yet 
recognized or announced 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶11. 

11.4692  By failure in court of appeals to 
make specific argument or 
present specific theory 
advanced in supreme court on 
issue presented (i.e., by failure 
to make same argument or 
advance same theory in court of 
appeals) 

11.46921  In general 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

 For cases dealing with the failure to raise or 
present issue in appellate court, see sec. 11.453. 

11.47  By Other Action Or Inaction (cont'd) 

11.471  By other action or inaction 

11.4711  By stipulating to challenged 
action 

 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 
1994 Term, p. 13-2, sec. 13.3533. 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶12. 

 State v. Rivest, 106 Wis. 2d 406, 316 N.W.2d 395 
(1982): 1981 Term, p. 131, sec. 10.493. 

11.4712  By failure to adequately 
develop argument and/or set 
forth authority in brief on 
appeal 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶24. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶28. 

 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 
992, 669 N.W.2d 747, at ¶6. 
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 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶16. 

 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 
654 N.W.2d 12, 2002 Term WCA-160, at ¶11. 

 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 
473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶12. 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶15. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶26. 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 11-3, 
sec. 11.342. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 11-6, sec. 11.341. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 11-2, sec. 11.342. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 20-10, sec. 20.833. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 157, sec. 10.473. 

 For cases dealing with the requirement that a 
party's brief adequately set forth the argument and 
authority relied on, see sec. 11.344. 

11.4713  In United States Supreme 
Court, by failing to raise issue 
in response to petition for writ 
of certiorari 

 Baldwin v. Reese, 124 S. Ct. 1347 (2004). 

11.4714  When trial court has issued 
blanket order governing 
conduct of witnesses and has 
indicated that it does not intent 
to review order and make 
exceptions to it "for every 
single witness that we have," 
party waives right to complain 
that exception was not made for 
particular witness by failing to 
make request for exception for 
that particular witness 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶40-41. 

11.4715  When supreme court grants 
certification, appellant's failure 
to address, in supreme court 
brief,  issue raised in court of 
appeals, but not certified by 
that court to supreme court,  
may constitute abandonment of 
issue 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶71. 

11.4716  In Wisconsin Supreme Court, 
by failure to present issue to 
court of appeals 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶34. 

11.4717  By asking, in principal brief, 
for opportunity to file 
supplemental brief addressing 
issue instead of developing 
argument on that issue in 
principal brief 

 For cases dealing with this subject, see sec. 
11.3445. 

11.4718  By failing to provide court with 
complete record necessary to 
address issue being raised 

 For cases dealing with this subject, see sec. 
11.33214. 

11.472  By other action or inaction (cont'd) 

11.4721  By failing to request trial court 
to take desired action 
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 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶27. 

11.4722  Party does not abandon issue, 
insofar as supreme court 
consideration of it is concerned, 
by conceding in reply brief in 
court of appeals that party's 
position has been rejected in 
binding supreme court 
precedent 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶38. 

11.4723  By failure to object in appellate 
court 

 For cases dealing with this subject, see sec. 
11.42193. 

11.4724  By failure to raise issue in court 
of appeals 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶26. 

11.4725  By failure to appeal from final 
order that would have brought 
issue before appellate court 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶26. 

11.4726  By failure to attack particular 
portion of order appealed from 

 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 
844, 722 N.W.2d 753, at ¶18. 

11.473  By other action or inaction (cont'd) 

11.4731  Error not waived by entering 
into plea agreement with 
knowledge of claimed error 

 For cases dealing with this subject, see sec. 
7.1983. 

11.4732  By broadly stating argument in 
appellate brief, but failing to 
specifically argue it 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶27. 

 For cases dealing with the need to adequately 
develop the argument made in an appellate brief, 
see sec. 11.344. 

11.4733  When expert witness is 
permitted to testify in sexual 
assault case to common 
characteristics of sexual assault 
victim and to consistency of 
those characteristics with those 
of victims in case at hand, and 
when expert presents extensive 
testimony on those and related 
subjects, standing objection is 
insufficient to preserve 
challenges to Haseltine 
violations 

 For cases dealing with this subject, see sec. 
20.8417. 

11.4734  By failures with respect to 
constitutional claims 

11.47341  Failure to specifically 
argue broadly stated 
constitutional claim 

 For cases dealing with this subject, see sec. 
11.4791. 

11.47342  Failure to adequately 
develop argument on 
constitutional claim 

 For cases dealing with this subject, see sec. 
11.3442. 

11.4735  Because evidence that trial 
court has ruled admissible in 
pretrial ruling is not actually 
admitted at trial 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶9-10. 

11.4736  By making amorphous and 
insufficiently developed 
argument 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶38. 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶39. 
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11.4737  By failure to develop any 
argument on particular claim 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶35. 

 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 
654 N.W.2d 12, 2002 Term WCA-160, at ¶11. 

 For cases dealing with the waiver of a claim of 
error by the failure to brief or argue issue raised in 
brief, see sec. 11.4761. 

11.4738  By contributing to error about 
which complaint is being made 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶14. 

11.4739  By inducing error complained 
of 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶13. 

 For cases dealing with this subject, see sec. 
11.462. 

11.474  By other action or inaction (cont'd) 

11.4741  By waiting until reply brief to 
argue issue in appellate court; 
court will not consider issues 
raised for first time in reply 
brief; arguments raised for first 
time in reply brief are deemed 
waived 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶26. 

11.47411  In general 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶24. 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 11-7, sec. 11.459. 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶17. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶49. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶7. 

 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 
735 N.W.2d 535, at ¶4. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶26. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶33. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶16. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶28. 

 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 
663, 678 N.W.2d 326, at ¶19. 

 State v. Madison, 2004 WI App 46, 271 Wis. 2d 
218, 678 N.W.2d 607, at ¶4. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶42. 

 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 
765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶14, 
39. 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 11-10, 
sec. 11.461. 

 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327. 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 11-5, sec. 11.459. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 11-6, sec. 11.452. 

 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 
(Ct. App. 1987): 1987 Term, p. 11-6, sec. 11.453. 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 169, sec. 
10.474. 
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11.47412  But court may consider 
issue in interest of 
complete analysis of case 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶17. 

11.4742  By raising issue for first time 
on appeal 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 11-4, sec. 11.455. 

11.4743  By failure to raise argument as 
separate issue for review in 
supreme court 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 11-4, sec. 
11.456. 

11.4744  Of right to remand to adduce 
evidence to sustain trial court's 
decision when party seeking 
remand acquiesced in exclusion 
of evidence in trial court 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

11.4745  By failure to brief or argue 
issue in appellate brief 

11.47451  In general 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶1. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶32. 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶19, 22. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶33. 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 11-10, sec. 
11.453. 

11.47452  When argument made in 
circuit court is not 
advanced in appellate 
court, it is deemed 
abandoned 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶15. 

11.4746  By mentioning argument only 
in footnote 

 For cases dealing with this subject, see sec. 
11.3484. 

11.4747  By failure to appeal from 
original judgment of 
conviction; defendant who 
appeals from judgment 
imposing sentence after 
revocation of probation waives 
right to raise issues 
surrounding conviction or 
otherwise unrelated to sentence 
imposed after revocation 

 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 
619 N.W.2d 289, 2000 Term WCA-99, at ¶9. 

11.4748  By failing to brief issue in court 
of appeals 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶6. 

 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 
481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶19. 

11.4749  By failing to appeal from 
denial of motion for 
reconsideration of order, 
appellant who has appealed 
from order waives right to raise 
issues presented on motion for 
reconsideration 

 For cases dealing with this subject, see sec. 
11.183. 

11.475  By other action or inaction (cont'd) 

11.4751  By failure to request limiting 
instruction 

 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 
(1987): 1986 Term, p. 204, sec. 10.81. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36685�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33704�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33463�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31309�
http://www.wicourts.gov/html/ca/02/02-1056.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=37389�
http://www.wicourts.gov/html/ca/99/99-3079.htm�
http://www.wicourts.gov/html/ca/03/03-2306.htm�
http://www.wicourts.gov/html/ca/00/00-0971.htm�


11-69 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 198, sec. 10.4211. 

11.4752  By failure to identify grounds 
for admissibility of evidence 
excluded by court 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 114, sec. 5.841. 

11.4753  By failure to support argument 
by references to legal authority 

 For cases dealing with this subject, see secs. 
11.344 and 11.4712. 

11.4754  By failure to expressly request 
relief sought; implicit request 
may be enough 

 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 
(Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214. 

11.4755  By affirmatively agreeing in 
trial court to action now 
challenged on appeal 

 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

11.4756  By failure to request court to 
exercise discretion 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

11.4757  By failure to bring ground 
raised on appeal to attention of 
trial court 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

11.4758  When objection to witness's 
testimony made and overruled, 
but objectionable nature of 
testimony then becomes 
apparent as a result of 
testimony given after objection 
was overruled, objection must 
be renewed in order to preserve 
error for appeal 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

11.4759  Introduction of other acts 
evidence by prosecutor when 
judge admits evidence on 
condition that crimes to which 
it relates would not become 
subject of later prosecution 
does not constitute waiver of 
right to bring later prosecution 

 For cases dealing with this subject, see sec. 
12.563. 

11.476  By other action or inaction (cont'd) 

11.4761  By failure to brief or argue 
issue raised 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶1. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶35. 

 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 
992, 669 N.W.2d 747, at ¶6. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 11-4, sec. 11.451. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 11-8, sec. 11.455. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

 For cases dealing with the waiver of a claim of 
error by the failure to develop any argument on a 
particular claim, see sec. 11.4737. 

11.4762  By taking affirmative action 
inconsistent with previous 
position 

 State v. Jones, 179 Wis. 2d 215, 507 N.W.2d 351 
(Ct. App. 1993): 1993 Term, p. 14-9, sec. 14.341. 

11.4763  By agreeing to consolidation of 
charges that include "other 
acts" evidence to which 
objection has been made 

 State v. Jones, 179 Wis. 2d 215, 507 N.W.2d 351 
(Ct. App. 1993): 1993 Term, p. 14-9, sec. 14.341. 
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11.4764  By failure to accept offer of 
hearing in trial court that 
defendant contends on appeal 
he should have had 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

11.4765  By failing to cite critical 
decision supporting argument 
in trial court 

 For cases dealing with this subject, see sec. 
11.4972. 

11.4766  By failure to raise issue in 
federal court of appeals 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 11-5, sec. 11.458. 

 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 
(1994): 1993 Term, p. 1-32, sec. 1.931. 

11.4767  By failing to make sufficiently 
explicit request for relief 
sought in trial court 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

11.4768  By failure to raise and argue 
issue with sufficient 
prominence in trial court 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶8. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

 For cases dealing with the need to make an 
objection with sufficient prominence that court 
understands what it is expected to rule on, see sec. 
11.42124. 

11.4769  By failure to request 
instruction not given 

 For cases dealing with this subject, see sec. 8.562. 

11.477  By other action or inaction (cont'd) 

11.4771  By failure to raise and argue 
issue with sufficient 
prominence to allow trial court 
to address issue and make a 
ruling 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶37. 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 2-13, sec. 2.631. 

11.4772  By failure to cite to parts of 
record relied upon 

 For cases dealing with this subject, see sec. 
11.343. 

11.4773  By failure to ask court to rule 
on objection 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611. 

11.4774  By withdrawal of insanity plea 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413. 

11.4775  By failure to create adequate 
record in trial court relating to 
claimed error 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

11.4776  By failure to provide appellate 
court with necessary portion of 
trial court record 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.451. 

11.4777  By withdrawing motion raising 
issue 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 11-5, sec. 11.454. 

11.4778  By failing to raise issue in 
appellate brief 
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 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 
(Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 11-5, sec. 11.458. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 11-5, sec. 11.458. 

11.4779  By failure to present issue on 
earlier direct appeal 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

11.478  By other action or inaction (cont'd) 

11.4781  By failure to pursue filed 
motion raising issue 

 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 1-26, sec. 1.5243. 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 2-10, sec. 2.621. 

11.4782  By failure to present argument 
in supreme court brief on issue 
court of appeals did not reach 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 11-4, sec. 11.371. 

11.4783  By failure to raise or make 
argument in trial court 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶34. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 11-4, sec. 11.453. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 11-6, sec. 11.453. 

11.4784  By failure to argue factor 
relevant to issue presented 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552. 

11.4785  By conceding issue of law 

 For cases dealing with whether or not a 
concession on an issue of law binds an appellate 
court, see sec. 11.89652. 

11.4786  By failure to ask trial court for 
relief sought in appellate court 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351. 

11.4787  By making objection in 
unrecorded sidebar conference 
that is later summarized on 
record 

 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 
(Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 11-8, sec. 11.454. 

11.4788  By failure, in United States 
Supreme Court, to present any 
argument on issue raised in 
petition for certiorari 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 11-6, sec. 11.462. 

11.4789  By defendant's raising 
objection pro se when 
defendant represented by 
counsel and failing to bring 
matter to trial court's attention 
through counsel 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

11.479  By other action or inaction (cont'd) 

11.4791  By failure to specifically argue 
broadly stated constitutional 
claim 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶3. 
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 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 21-2, sec. 21.56. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.341. 

11.4792  By failure to argue issue in 
appellate brief 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 2-13, sec. 2.631. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852. 

 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 
790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 11-6, sec. 11.455. 

 For cases dealing with the requirement that a 
party's brief adequately set forth the argument and 
authority relied on, see sec. 11.344. 

11.4793  By taking contrary position 
below 

 State v. Martinez (Jose), 150 Wis. 2d 62, 440 
N.W.2d 783 (1989): 1988 Term, p. 15-1, sec. 15.111. 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 8-22, sec. 8.833. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 12-1, sec. 12.623. 

 For cases dealing with judicial estoppel, see sec. 
12.623. 

11.4794  By failure to accept mistrial 
offered by trial court 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 11-6, sec. 11.454. 

11.4795  By having opposed in trial 
court relief that party contends 
on appeal should have been 
granted 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 6-8, sec. 6.8912. 

11.4796  By failure to testify after court 
permits use of prior conviction 
for impeachment purposes 

 Luce v. United States, 105 S. Ct. 460 (1984): 1984 
Term, p. 169, sec. 10.473. 

11.4797  By failure to challenge plea or 
request its withdrawal in trial 
court 

 For cases dealing with this subject, see sec. 7.493. 

11.4798  By failure to make 
contemporaneous objection to 
alleged breach of plea 
agreement by prosecutor 

 For cases dealing with this subject, see sec. 
7.1551. 

11.4799  Defendant waives objection to 
incorrect information relied on 
at sentencing by not pointing it 
out at time of sentencing 

 For cases dealing with this subject, see sec. 9.128. 

11.48  Waiver Of Particular Errors Or 
Objections 

11.481  Waiver of particular errors or 
objections relating to criminal 
investigation and apprehension 

11.4811  Waiver of Fourth Amendment 
claim 

 For cases dealing with this subject, see sec. 1.93. 

11.4812  Waiver of objection to 
admission of defendant's 
statement 

 For cases dealing with this subject, see sec. 2.63. 

11.4813  Waiver of objection to 
identification 

 For cases dealing with this subject, see sec. 3.43. 
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11.482  Waiver of particular errors or 
objections relating to pretrial 
procedure and matters 

11.4821  Waiver of objection to 
complaint 

 For cases dealing with this subject, see sec. 6.183. 

11.4822  Waiver of objection to failure 
to properly make required 
probable cause determination 
for continued detention after 
arrest 

 For cases dealing with this subject, see sec. 6.318. 

11.4823  Waiver of complaint about 
failure to hold prompt initial 
purpose 

 For cases dealing with this subject, see sec. 6.325. 

11.4824  Waiver of errors and defects in 
preliminary examination 

 For cases dealing with this subject, see sec. 
6.4893. 

11.4825  Waiver of objection to 
information 

 For cases dealing with this subject, see sec. 6.571. 

11.4826  Waiver of substitution request 
or of objection to failure to 
grant request 

 For cases dealing with this subject, see sec. 6.615. 

11.4827  Waiver of right to severance 

11.48271  Severance of defendants 

 For cases dealing with this subject, see sec. 6.933. 

11.48272  Severance of offenses 

 For cases dealing with this subject, see sec. 6.943. 

11.4828  Waiver of claim that judge 
should have recused himself or 
herself 

 For cases dealing with this subject, see sec. 
6.97122. 

11.4829  Other waivers 

11.48291  Waiver of objection to 
prosecutorial breach of 
plea agreement 

 For cases dealing with this subject, see sec. 
7.1551. 

11.483  Waiver of particular errors or 
objections relating to trial 

11.4831  Waiver of objection to juror or 
to errors or other defects in jury 
selection process 

 For cases dealing with this subject, see sec. 8.17. 

11.4832  Waiver of objection to closing 
argument 

 For cases dealing with this subject, see sec. 8.44. 

11.4833  Waiver of objection to 
instructions 

 For cases dealing with this subject, see sec. 8.56. 

11.4834  Waiver with respect to jury 
unanimity 

 For cases dealing with this subject, see sec. 
8.6817. 

11.4835  Waiver of deficiency or 
incompleteness in individual 
polling of jury by court 

 For cases dealing with this subject, see sec. 
8.6866. 

11.4836  Waiver of challenge to 
sufficiency of evidence to 
convict 

 For cases dealing with this subject, see sec. 
19.591. 

11.484  Waiver of particular errors or 
objections relating to sentencing 

11.4841  Waiver of complaint about 
incorrect information in 
presentence report 
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 For cases dealing with this subject, see secs. 
9.128 and 9.236. 

11.4842  Waiver of challenge to 
restitution order 

 For cases dealing with this subject, see sec. 9.486. 

11.4843  Waiver of right to contest 
extension of probationary 
period 

 For cases dealing with this subject, see sec. 9.644. 

11.4844  Waiver of right to complain 
about errors relating to 
sentencing 

 For cases dealing with this subject, see sec. 9.93. 

11.485  Waiver of particular errors or 
objections relating to other 
procedural matters 

11.4851  Waiver of claim that case was 
not properly venued 

 For cases dealing with this subject, see sec. 12.26. 

11.4852  Waiver of claim that case was 
ot properly brought within 
time set by statute of 
limitations 

 For cases dealing with this subject, see sec. 12.34. 

11.4853  Waiver of statutory right to be 
present at various stages of 
criminal prosecution 

 For cases dealing with this subject, see sec. 
12.773. 

11.486  Waiver of particular errors or 
objections relating to evidentiary 
matters 

11.4861  Waiver of objection to other 
crimes evidence 

 For cases dealing with this subject, see sec. 14.34. 

11.4862  Waiver of objection to hearsay 
rulings 

 For cases dealing with this subject, see sec. 15.76. 

11.4863  Waiver of right to raise issue of 
sufficiency of evidence to 
convict 

 For cases dealing with this subject, see sec. 
19.591. 

11.487  Waiver of particular errors or 
objections relating to constitutional 
rights 

11.4871  Waiver of equal protection 
claim 

 For cases dealing with this subject, see sec. 23.74. 

11.4872  Waiver of claim of ineffective 
assistance of counsel 

 For cases dealing with this subject, see secs. 
25.2621, 25.2631, and 25.266. 

11.4873  Waiver of confrontation 
objection 

 For cases dealing with this subject, see sec. 27.42. 

11.4874  Waiver of double jeopardy 
objection 

 For cases dealing with this subject, see sec. 29.82. 

11.4875  Waiver of right to claim that 
judge was not impartial 

 For cases dealing with this subject, see sec. 30.54. 

11.488  Waiver of particular errors or 
objections relaing to other matters 

11.4881  Waiver of challenge to 
propriety of sentencing as 
repeater 

 For cases dealing with this subject, see sec. 
31.6287. 

11.4882  Waiver of right to contest 
waiver of juvenile court 
jurisdiction 

 For cases dealing with this subject, see secs. 
42.37 and 42.816. 

11.4883  Waiver of challenge to 
constitutionality of statute 
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 For cases dealing with this subject, see sec. 
47.4994. 

11.49  Other Matters 

11.491  Consideration of waived error 

11.4911  In general 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶11. 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶26. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶7-9. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶24. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶45. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶44. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶31. 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶25. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶6. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶13. 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶4. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶28. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶46. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶27. 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶7. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶11-14. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶42. 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶7. 

 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 
618 N.W.2d 251, 2000 Term WCA-78, at ¶20. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 11-10, sec. 
11.4911. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 
31.6254. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

11.4912  Plain error 

11.49121  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 Nguyen v. United States, 123 S. Ct. 2130 (2003). 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 
Term USSC-7. 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 9-30, sec. 9.562. 

 Johnson v. United States, 117 S. Ct. 1544 (1997): 
1996 Term, p. 11-5, sec. 11.4912. 
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 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 
Term, p. 11-7, sec. 11.4911. 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶1-54. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶29. 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶49. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶11-14, 25. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶11. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶29-30. 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶35. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶22. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶9. 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶25. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 
19.311. 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 
11.4915. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432, and 
p. 20-15, sec. 20.841. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 
11.4611. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212. 

 For cases dealing with this subject in the specific 
context of the rule that failure to object constitutes 
waiver, see sec. 11.4221. 

11.49122  Does plain error doctrine 
apply only to evidentiary 
error?:  Decisions holding 
that plain error doctrine 
applies only to evidentiary 
error 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶27. 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

11.49123  Does plain error doctrine 
apply only to evidentiary 
error?:  Decisions applying 
plain error doctrine to error 
other than evidentiary 
error 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶29, 40-44, 54. 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶11-25. 

11.49124  Need to adequately 
develop plain-error 
argument to have it 
considered by appellate 
court 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶8. 
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11.49125  Party cannot invoke plain 
error doctrine to obtain 
review of claimed error 
when he has made 
deliberate, strategic waiver 
of that error 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶36. 

11.49126  Plain error doctrine is 
reserved for cases were 
there is likelihood that 
error has denied defendant 
a basic constitutional right 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶21. 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶13. 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶25. 

11.49127  Burden is on state to prove 
that plain error is harmless 
beyond a reasonable doubt 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶23, 45. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶29. 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶14. 

11.49128  Determining whether plain 
error is harmless in 
particular case 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶45-53. 

 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 
376, 773 N.W.2d 463, at ¶21. 

11.49129  Plain error rule does not 
permit court to correct error 
to appealing party's 
detriment when other party 
has not filed cross-appeal 
raising error 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

11.4913  Plain error (cont'd) 

11.49131  In federal court, when 
defendant fails to make 
contemporaneous 
objection to violation of 
plea agreement, "plain 
error" rule applies and 
defendant is entitled to 
relief only he can satisfy 
rule's requirements 

 For cases dealing with this subject, see sec. 
7.1554. 

11.49132  In federal court, does 
"structural error" 
automatically satisfy 
prejudice prong of plain-
error test? 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

11.4914  In interest of justice (e.g., 
where real controversy has not 
been fully tried or there has 
been a miscarriage of justice) 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. Gove, 148 Wis. 2d 936, 437 N.W.2d 218 
(1989): 1988 Term, p. 27-5, sec. 27.451. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 124, 
sec. 9.29. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶11. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶31. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 
11.4915. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 
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 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 157, sec. 10.491. 

 For cases dealing with this subject in the specific 
context of the rule that failure to object constitutes 
waiver, see sec. 11.4222. 

 For cases dealing generally with an appellate 
court's granting a new trial in the interest of justice, 
see sec. 11.81. 

11.4915  Other circumstances under 
which waived error will be 
considered 

11.49151  Constitutional error 

 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 
696 (1991): 1990 Term, p. 11-9, sec. 11.4714. 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 
(Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

 For cases dealing with this subject in the specific 
context of the rule that failure to object constitutes 
waiver, see sec. 11.4223. 

11.49152  Importance of issue or 
question 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 
31.6254. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

 For cases dealing with this subject in the specific 
context of the rule that failure to object constitutes 
waiver, see sec. 11.4224. 

11.4916  Other circumstances under 
which waived error will be 
considered (cont'd) 

11.49161  Error affecting subject 
matter jurisdiction 

 For cases dealing with the rule that an objection 
to subject-matter jurisdiction cannot be waived, see 
sec. 12.127. 

 For cases dealing with this subject in the specific 
context of the rule that failure to object constitutes 
waiver, see sec. 11.4225. 

11.49162  Issue warrants appellate 
court's consideration 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 11-5, sec. 11.4222. 

 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 
(1987): 1986 Term, p. 204, sec. 10.81. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841. 

 For cases dealing with this subject in the specific 
context of the rule that failure to object constitutes 
waiver, see sec. 11.4226. 

11.49163  Where defendant has been 
convicted of crime that 
appellate court later 
decides is beyond 
legislature's constitutional 
power to create 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

11.49164  When legal question is 
presented that court of 
appeals decides to address 

 State ex rel. Kaminski v. Schwarz, 2000 WI App 
159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term 
WCA-23, at ¶8. 

11.49165  When it is in the interest of 
good judicial 
administration to do so 
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 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶37. 

11.49166  Where there are no factual 
issues that require 
resolution 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶7. 

11.49167  When case presents 
important recurring issue 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶42. 

11.49168  In interest of judicial 
economy where matter is of 
statewide importance or 
interest 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶11. 

11.49169  Where state did not argue 
waiver in trial court and 
trial court has addressed 
issue 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶12. 

11.4917  Other circumstances under 
which waived error will be 
considered (cont'd) 

11.49171  Where parties have fully 
addressed issues and there 
are no factual issues that 
need to be resolved 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶13. 

11.49172  Where consideration of 
waived error will promote 
judicial economy by 
avoiding later ineffective-
assistance-of-counsel 
proceedings 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶7. 

11.49173  Compelling circumstances 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 11-8, sec. 11.4913. 

11.49174  In interest of judicial 
economy 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶1. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 

11.49175  Issue is inextricably related 
to issue preserved for 
appellate review 

 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 11-6, sec. 11.4915. 

11.49176  Question of law 

 State v. Greenwold, 181 Wis. 2d 881, 512 N.W.2d 
237 (Ct. App. 1994): 1993 Term, p. 22-4, sec. 
22.4211. 

11.49177  Question of law not 
dependent upon specific 
facts of case, which is 
likely to arise in the future 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41.391. 

11.49178  Strength of social policy 
implicit in statutory 
protection alleged denied 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523. 

11.49179  Where consideration of 
waived error would serve 
proper administration, or 
best interests, of justice 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 11-10, sec. 11.4914. 

 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512. 

11.4918  Other circumstances under 
which waived error will be 
considered (cont'd) 
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11.49181  Where court would have to 
decide issue anyway in 
different context 

 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512. 

11.49182  Issue is of statewide 
concern 

 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

11.49183  When court of appeals 
decides to consider issue 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶11. 

11.49184  Where case presents 
ongoing legal issue that 
merits court's attention 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶4. 

11.49185  Where issue is significant 
and both parties have fully 
briefed and argued it on 
appeal 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶13. 

11.49186  Where error affects proper 
relations between circuit 
court and jury 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶28. 

11.49187  When error raises question 
of sufficient public interest 
and raises question of law 
that both sides have 
briefed 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶26. 

11.49188  Issue involves question of 
law, has been fully briefed 
by parties, and is of 
sufficient public interest to 
merit decision 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶44. 

11.49189  When both parties failed to 
make objections in timely 
manner, but have fully 
briefed important 
substantive issue 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶38. 

11.4919  Other matters relating to the 
consideration of waived error 

11.49191  Waiver rule is matter of 
judicial administration 
from which appellate court 
may depart 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶44. 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 11-8, sec. 
11.4914. 

11.49192  Limitations on court of 
appeals' consideration of 
waived error 

 For cases dealing with this subject, see sec. 
11.4981. 

11.49193  When error has been 
waived by lack of 
objection, normal 
procedure is to address 
whether defense counsel 
afforded ineffective 
assistance by failing to 
object 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶47. 

11.49194  Litigant cannot fairly be 
held to have waived 
argument invoking theory 
or doctrine that, at the time, 
court of competent 
jurisdiction had not yet 
recognized or announced 

 For cases dealing with this subject, see sec. 
11.4693. 
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11.49195  When consideration of 
waived error will clarify 
issue of statewide 
importance 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶44. 

11.492  Errors that cannot be waived by 
failure to object or otherwise raise 
them when they occur 

11.4921  In general 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶31-32. 

11.4922  Violation of right to 
unanimous jury verdict 

 For cases dealing with this subject, see sec. 
8.68171. 

11.4923  Lack of subject-matter 
jurisdiction 

 For cases dealing with this subject, see sec. 
12.127. 

11.4924  Errors that result in conviction 
of nonexistent crime 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

11.493  Effect of strategic waiver 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶11. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 67, sec. 9.25. 

 Murray v. State, 83 Wis. 2d 621, 266 N.W.2d 288 
(1978): 1977 Term, p. 67, sec. 9.25. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶36. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 31-11, sec. 31.62322. 

 State v. Jones, 179 Wis. 2d 215, 507 N.W.2d 351 
(Ct. App. 1993): 1993 Term, p. 14-9, sec. 14.341. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852. 

 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323. 

 Vanlue v. State, 87 Wis. 2d 455, 275 N.W.2d 115 
(Ct. App. 1978): 1978 Term, p. 93, sec. 9.271. 

11.494  Withdrawal of objection 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 8-14, sec. 8.565. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 131, sec. 10.494. 

11.495  Respondent does not waive right to 
argue particular position on appeal 
by taking contrary position or 
failing to argue that position in 
trial court; respondent may advance 
for first time on appeal any 
argument that will sustain trial 
court's ruling 

11.4951  In general 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 38-13, sec. 38.8211. 

 Ryder v. United States, 115 S. Ct. 2031 (1995): 1994 
Term, p. 11-9, sec. 11.4941. 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 11-6, sec. 11.4931. 

 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 
770 N.W.2d 779, at ¶7. 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶12. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶30. 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 
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 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 11-6, sec. 11.4931. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.842. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 11-6, sec. 11.4911. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 11-6, sec. 11.471. 

 For cases dealing with the application of this 
rule in the context of instructional error, see sec. 
8.566. 

 For cases dealing generally with an appellate 
court's right to affirm a trial court's ruling on a 
basis rejected by, or not relied upon by, trial court, 
see sec. 11.842. 

11.4952  Respondent does not waive 
right to argue on appeal that 
instruction should not have 
been given by requesting or 
failing to object to it in trial 
court 

 For cases dealing with this subject, see sec. 8.566. 

11.4953  Waiver does occur if failure to 
make argument in trial court 
leaves insufficient record to 
address issue 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶12. 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 11-6, sec. 11.4911. 

 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 
(Ct. App. 1990): 1990 Term, p. 1-7, sec. 1.123. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842. 

11.4954  Rule does not apply when 
defendant who obtains 
suppression of evidence for 
violation of one constitutional 
right tries to argue in 
alternative that evidence 
should also be suppressed 
because of violation of 
different constitutional right 
never asserted below 

 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 
(1994): 1993 Term, p. 1-32, sec. 1.931. 

11.4955  Waiver may occur when 
question involves exercise of 
discretion and trial court did 
not have notice that issue was 
before it and therefore did not 
address issue 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 11-10, sec. 11.4922. 

11.4956  Waiver does occur if failure to 
make argument in trial court 
has deprived opposing party of 
opportunity (1) to remedy 
defect upon which 
respondent's argument is based 
(e.g., failure to make sufficient 
offer of proof), (2) to present 
evidence relevant to 
determining whether basis for 
affirmance exists, or (3) to cure 
omission that provides grounds 
for that basis for affirmance 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

11.4957  Rule does not apply when state 
argues contrary position on 
appeal simply to obtain 
remand of case for factual 
determination that might 
support trial court's result 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

11.496  Other matters 
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11.4961  "Invited response" or "invited 
error" 

 For cases dealing with this subject, see sec. 
11.462. 

11.4962  If argument made below, 
appellant does not waive right 
to raise issue by failure to have 
cited critical decision in 
support of that argument 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

11.4963  Waiver of right to raise waiver 

11.49631  In general 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶36-38. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶12. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43. 

11.49632  By failing to object when 
other party to appeal 
requests court of appeals to 
take action related to 
disputed issue, e.g., staying 
of appeal until another case 
addressing issue is 
decided, remanding case to 
trial court for proceedings 
related to issue, etc. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶12. 

11.4964  Sufficiency of "standing 
objection" to preserve error for 
review 

11.49641  In general 

11.49642  When expert witness is 
permitted to testify in 
sexual assault case to 
common characteristics of 
sexual assault victim and to 
consistency of those 
characteristics with those 
of victims in case at hand, 
and when expert presents 
extensive testimony on 
those and related subjects, 
standing objection is 
insufficient to preserve 
challenges to Haseltine 
violations 

 For cases dealing with this subject, see sec. 
20.8417. 

11.4965  Waiver is not matter of 
jurisdiction, but rather rule of 
judicial administration that 
court, in exercise of discretion, 
may choose not to employ 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶44. 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶7-9. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶24. 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶12. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶6. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶32. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶11. 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶11. 

11.4966  Counsel need not object when 
point at issue is one on which 
court has just recently ruled 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶32. 
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11.4967  Party does not abandon issue, 
insofar as supreme court 
consideration of it is concerned, 
by conceding in reply brief that 
party's position has been 
rejected in binding supreme 
court precedent 

 For cases dealing with this subject, see sec. 
11.4722. 

11.4968  Litigant cannot fairly be held to 
have waived argument 
invoking theory or doctrine 
that, at the time, court of 
competent jurisdiction had not 
yet recognized or announced 

 For cases dealing with this subject, see sec. 
11.4693. 

11.4969  To avoid waiving argument on 
appeal, party must develop 
argument in principle brief; 
party cannot preserve argument 
by asking for opportunity to 
file supplemental brief making 
that argument 

 For cases dealing with this subject, see sec. 
11.3445. 

11.497  Other matters (cont'd) 

11.4971  Judicial estoppel 

 For cases dealing with this subject, see sec. 
12.623. 

11.4972  If argument made below, 
appellant does not waive right 
to raise issue by failure to have 
cited critical decision in 
support of that argument 

 State v. Greenwold, 181 Wis. 2d 881, 512 N.W.2d 
237 (Ct. App. 1994): 1993 Term, p. 22-4, sec. 
22.4211. 

11.4973  Effect of failure to raise issue 
on appeal or first sec. 974.06 
motion on right to raise it on 
subsequent sec. 974.06 motion 

 For cases dealing with this subject, see secs. 
10.243 and 10.244. 

11.4974  Concession on issue of law 
does not bind appellate court 

 For cases dealing with this subject, see sec. 
11.89652. 

11.4975  Waiver does not occur when 
defendant's acquiescence in 
challenged action is product of 
Hobson's choice (i.e., defendant 
forced to make choice 
constituting waiver) 

 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 
(Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222. 

11.4976  Waiver rule applies with equal 
force to state, when state is 
appellant 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

11.4977  If issue raised in trial court, 
party may be permitted to 
change position on issue in 
appellate court 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 11-10, sec. 11.495. 

11.4978  Waiver may not occur if failure 
to raise issue was result of 
reasonable but mistaken view 
of applicable law 

 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 
(Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912. 

11.4979  Issue raised but not briefed or 
argued is deemed abandoned 

11.49791  In general 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 11-5, sec. 11.492. 

11.49792  When issue was raised and 
argued in circuit court, but 
is not briefed or argued in 
court of appeals, it is 
deemed abandoned 

 For cases dealing with this subject, see sec. 
11.47452. 
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11.498  Other matters (cont'd) 

11.4981  Limitations on court of appeals' 
review of waived error 

11.49811  In general 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 

11.49812  Error in instructions 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶8. 

 For cases dealing with limitations on court of 
appeals' consideration of waived error in the 
context of jury instructions, see sec. 8.567. 

11.4982  Proponent of evidence need not 
anticipate objection 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 20-7, sec. 20.853. 

11.4983  Party objecting to admission of 
evidence need not specify rule 
into which the evidence does 
not fit 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

11.4984  Need to reraise issue or to 
object at trial after motion in 
limine made and disposed of at 
pretrial hearing 

11.49841  Need for maker of motion 
in limine to reraise issue or 
to object at trial 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶27, 30. 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶25. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 11-10, sec. 11.497. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 11-6, sec. 11.494. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 11-10, sec. 
11.478. 

11.49842  Need for opposer of 
motion in limine to reraise 
issue or to object at trial 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

11.49843  If issue not reraised or 
objection not made at trial, 
party is confined to issues 
presented and arguments 
made at pretrial hearing on 
motion in limine; cannot 
raise new argument or 
objection based on new 
matters presented at trial 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

11.4985  Purpose, reasons, and 
justifications for requirement 
of contemporaneous objection 
and waiver or forfeiture rule in 
general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶30. 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶42. 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶19. 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶25. 
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 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶37. 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶21. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶14. 

 State v. English-Lancaster, 2002 WI App 74, 252 
Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, 
at ¶15. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶41. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 
19.311. 

 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 
(Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221. 

 For cases dealing with the reason for the waiver 
rule based on failure to object, see sec. 11.428. 

11.4986  Appellate court will not elevate 
form over substance when 
addressing question of waiver 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

11.4987  Conceptualizing and labeling 
"waiver" as "forfeiture" 

11.49871  In general 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶28-29. 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶15. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶22. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶14. 

11.49872  Difference between 
"waiver" and "forfeiture" 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 
Term, p. 11-8, sec. 11.497. 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶29. 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶15. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶22. 

11.49873  "Waiver rule" might better 
be labeled "forfeiture rule"; 
"forfeit" is more 
appropriate term than 
"waive" when party loses 
right to raise issue on 
appeal through procedural 
default 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶28. 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶18. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶7. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶22. 

11.4988  Importance of waiver rule 
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 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

11.499  Other matters (cont'd) 

11.4991  When objection to witness's 
anticipated testimony made 
outside of presence of jury 
before witness testifies, 
objection need not be repeated 
in presence of jury when 
witness testifies to preserve 
claimed error for appeal 

 For cases dealing with this subject, see sec. 
11.42194. 

11.4992  Citation of additional authority 
and legal analysis on appeal 
with respect to argument made 
in trial court does not constitute 
new argument or advancement 
of new theory on appeal that 
appellate court will deemed 
waived 

 For cases dealing with this subject, see sec. 
11.4692. 

11.4993  Effect of decision of 
International Court of Justice 
requiring states to consider 
claim under Vienna 
Convention on Consular 
Relations even though it is 
procedurally barred because of 
failure of defendant to properly 
raise or preserve it 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

11.4994  Effect of President's 
Memorandum attempting to 
enforce decision of 
International Court of Justice 
requiring states to consider 
claim under Vienna 
Convention on Consular 
Relations even though it is 
procedurally barred because of 
failure of defendant to properly 
raise or preserve it 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

11.4995  Waiver does not occur when 
error first appears in trial 
court's decision and state seeks 
review of that decision at 
earliest possible time 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶44-45. 

11.5  Mootness 

11.51  General Principles 

11.511  In general 

 Alvarez v. Smith, 130 S. Ct. 576 (2009). 

 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 
1999 Term, p. 30-7, sec. 30.9815. 

 Calderon v. Moore, 116 S. Ct. 2066 (1996): 1995 
Term, p. 11-12, sec. 11.521. 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 11-9, sec. 11.52. 

 Hernandez v. New York, 111 S. Ct. 1859 (1991): 
1990 Term, p. 11-10, sec. 11.51. 

 DeaKins v. Monaghan, 108 S. Ct. 523 (1988): 1987 
Term, p. 11-13, sec. 11.8811. 

 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 
2735 (1986): 1985 Term, p. 215, sec. 13.714. 

 Board of License Commissioners v. Pastore, 105 S. 
Ct. 685 (1985): 1984 Term, p. 169, sec. 10.52. 

 Globe Newspaper Co. v. Superior Court, 102 S. Ct. 
2613 (1982): 1981 Term, p. 132, sec. 10.51. 

 Lane v. Williams, 102 S. Ct. 1322 (1982): 1981 
Term, p. 132, sec. 10.51. 

 Murphy v. Hunt, 102 S. Ct. 1181 (1982): 1981 
Term, p. 131, sec. 10.51. 

 Princeton University v. Schmid, 102 S. Ct. 867 
(1982): 1981 Term, p. 137, sec. 10.8811. 

 Vitek v. Jones, 100 S. Ct. 1254 (1980): 1979 Term, 
p. 124, sec. 9.31. 

 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 
1978 Term, p. 94, sec. 9.31. 
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 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶14. 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶15-17. 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶4-8. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶32. 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶11. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶7. 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶10. 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶7. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶18-19. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶13-14. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 11-9, sec. 11.511. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 11-7, sec. 11.51. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 153, sec. 10.51. 

 State v. Firkus, 119 Wis. 2d 154, 350 N.W.2d 82 
(1984): 1983 Term, p. 194, sec. 10.51. 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
194, sec. 10.51. 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 158, sec. 10.51. 

 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 
762 (1982): 1982 Term, p. 158, sec. 10.51. 

 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 
(1982): 1981 Term, p. 131, sec. 10.51. 

 State ex rel. McDonald v. Circuit Court, 100 Wis. 
2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 115, 
sec. 10.51. 

 In Interest of V.L.H., 98 Wis. 2d 430, 297 N.W.2d 
23 (1980): 1980 Term, p. 115, sec. 10.51. 

 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 
(1980): 1980 Term, p. 115, sec. 10.51. 

 State ex rel. Steiger v. Eich, 86 Wis. 2d 390, 272 
N.W.2d 380 (1978): 1978 Term, p. 94, sec. 9.31. 

 State ex rel. Department of Health and Social 
Services v. Circuit Court, 84 Wis. 2d 707, 267 N.W.2d 
373 (1978): 1977 Term, p. 67, sec. 9.31. 

 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 
N.W.2d 285 (1978): 1977 Term, p. 67, sec. 9.31. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶16. 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶10-11. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

 State ex rel. Olson v. Litscher, 2000 WI App 61, 233 
Wis. 2d 685, 608 N.W.2d 425: 1999 Term, p. 41-1, 
sec. 41.211. 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 

 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 
(Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212. 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213. 
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 State ex rel. Strong v. Circuit Court, 184 Wis. 2d 
223, 516 N.W.2d 451 (Ct. App. 1994): 1993 Term, p. 
11-7, sec. 11.523. 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411. 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 11-6, 
sec. 11.51. 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281. 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 11-6, sec. 11.51. 

 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 
771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962. 

 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 
(Ct. App. 1986): 1986 Term, p. 199, sec. 10.52. 

 State ex rel. Storer Broadcasting Co. v. Gorenstein, 
131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 
1985 Term, p. 153, sec. 10.51. 

 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 
(Ct. App. 1984): 1983 Term, p. 194, sec. 10.51. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 194, sec. 10.51. 

 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 
338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, 
sec. 10.2811. 

 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. 
App. 1983): 1982 Term, p. 158, sec. 10.51. 

 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1742. 

11.512  Federal court has no authority to 
give opinion on moot question 

 Alvarez v. Smith, 130 S. Ct. 576 (2009). 

 Calderon v. Moore, 116 S. Ct. 2066 (1996): 1995 
Term, p. 11-12, sec. 11.521. 

 Church of Scientology v. United States, 113 S. Ct. 
447 (1992): 1992 Term, p. 11-9, sec. 11.512. 

11.513  Effect of defendant's death 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

11.514  Service of sentence does not moot 
attack on conviction 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 11-11, sec. 11.512. 

11.515  Effect of appellate court's finding 
of mootness on decision from 
which appeal has been taken:  
should decision be allowed to 
stand or should it be vacated? 

 Alvarez v. Smith, 130 S. Ct. 576 (2009). 

11.516  Even if parties agree on resolution 
of issue presented for review, case 
is not moot if parties continue to 
seek different relief from court 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

11.52  Particular Situations 

11.521  Review of decision to impose 
monetary condition of release on 
indigent misdemeanor defendant 
after decision on appeal moots 
argument for release while it was 
pending 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213. 

11.522  When trial court has suppressed 
statement, defendant's complaint 
that statement should have been 
suppressed is moot 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

11.523  Attack on condition of probation 
after probation successfully 
completed 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 
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11.524  Attack on failure to give credit on 
sentence or its equivalent (e.g., 
juvenile disposition) for 
predisposition time spent in 
custody after sentence or its 
equivalent has expired 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 11-9, sec. 11.511. 

11.525  Attack on order requiring HIV 
testing after testing has taken place 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411. 

11.526  When defendant contends 
prosecution for two offenses in 
single proceeding violates double 
jeopardy, acquittal of one charge 
renders issue moot 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-3, sec. 6.1713. 

11.527  Review of issue of timeliness of 
denied substitution request, after 
judge whose removal was 
requested has been removed from 
case 

 State ex rel. Strong v. Circuit Court, 184 Wis. 2d 
223, 516 N.W.2d 451 (Ct. App. 1994): 1993 Term, p. 
11-7, sec. 11.523. 

11.528  Review of juvenile court's right to 
order disclosure of identity of 
juvenile, after disclosure made 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

11.529  Attack on transfer to out-of-state 
prison when defendant has been 
returned to in-state prison 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶1. 

11.53  Particular Situations (cont'd) 

11.531  State's grant of new trial in accord 
with federal district court's order 
and subsequent appeal of district 
court order to circuit court 

 Calderon v. Moore, 116 S. Ct. 2066 (1996): 1995 
Term, p. 11-12, sec. 11.521. 

11.532  Claim of right to appeal when court 
of appeals has granted permission 
to appeal 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

11.533  Review of validity of conditions 
placed on incarcerated defendant 
pending trial after defendant has 
been convicted and sent to prison 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

11.534  Expiration of sentence when attack 
is made on revocation of parole 

 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 
Term, p. 10-23, sec. 10.6922. 

11.535  Cancellation of controlled 
substances tax assessment upon 
which defendant based claim that 
criminal prosecution for drug 
offense violated double jeopardy 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 29-13, sec. 29.7722. 

11.536  Amendment of statute at issue 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 

11.537  Settlement of underlying 
administrative appeal 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

11.538  Finding of admissibility of 
particular evidence moots question 
whether defendant prejudiced 
because some jurors became aware 
of evidence from non-judicial 
source 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 
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11.539  Review of questions of  law arising 
out of John Doe proceeding when 
those questions raise moot issues 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶18-20. 

11.54  Particular Situation (cont'd) 

11.541  When appeal disposed of on one 
issue, arguments relating to other 
issues are rendered moot and 
appellate court need not address 
them 

 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

11.542  Where defendant not released from 
prison as required upon reaching 
mandatory release date, but 
defendant released before court is 
able to address question of 
propriety of continued confinement 

 State ex rel. Olson v. Litscher, 2000 WI App 61, 233 
Wis. 2d 685, 608 N.W.2d 425: 1999 Term, p. 41-1, 
sec. 41.211. 

11.543  Attack on conviction after sentence 
has been fully served 

 For cases dealing with this subject, see sec. 
11.514. 

11.544  Where state supreme court has 
declared public nudity statute 
unconstitutional and party who ran 
night club featuring exotic dancing 
and who was prevailing party in 
state court closes night club and 
asks U.S. Supreme Court to declare 
case moot 

 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 
1999 Term, p. 30-7, sec. 30.9815. 

11.545  When party does not have viable 
claim for relief in judicial 
proceeding, his or her complaint 
about failure to honor request for 
substitution of judge in that 
proceeding is moot 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

11.546  When defendant challenging 
probation or parole revocation has 
been discharged from sentence 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶11. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

11.547  Of attack on juvenile delinquency 
proceeding after dispositional 
order has expired 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶10-11. 

11.548  Expiration of sentence when 
defendant is claiming trial court 
considered improper factor in 
sentencing 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶13-15. 

11.549  Other situations 

 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 
1992 Term, p. 11-9, sec. 11.52. 

 Church of Scientology v. United States, 113 S. Ct. 
447 (1992): 1992 Term, p. 11-9, sec. 11.52. 

 United States v. R.L.C., 112 S. Ct. 1329 (1992): 1991 
Term, p. 11-6, sec. 11.52. 

 Hernandez v. New York, 111 S. Ct. 1859 (1991): 
1990 Term, p. 8-4, sec. 8.1416. 

 United States v. Montalvo-Murillo, 110 S. Ct. 2072 
(1990): 1989 Term, p. 6-7, sec. 6.611. 

 DeaKins v. Monaghan, 108 S. Ct. 523 (1988): 1987 
Term, p. 11-13, sec. 11.8811. 

 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 
2735 (1986): 1985 Term, p. 215, sec. 13.714. 

 Department of Treasury v. Galioto, 106 S. Ct. 2683 
(1986): 1985 Term, p. 153, sec. 10.52. 
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 United States v. Koecher, 106 S. Ct. 1253 (1986): 
1985 Term, p. 154, sec. 10.52. 

 Board of License Commissioners v. Pastore, 105 S. 
Ct. 685 (1985): 1984 Term, p. 169, sec. 10.52. 

 Lane v. Williams, 102 S. Ct. 1322 (1982): 1981 
Term, p. 132, sec. 10.51. 

 Princeton University v. Schmid, 102 S. Ct. 867 
(1982): 1981 Term, p. 137, sec. 10.8811. 

 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, 
p. 133, sec. 10.52. 

 Pennsylvania v. Mimms, 98 S. Ct. 330 (1977): 1977 
Term, p. 67, sec. 9.32. 

 In Interest of W.P., 153 Wis. 2d 50, 449 N.W.2d 
615 (1990): 1989 Term, p. 42-6, sec. 42.441. 

 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 
411 (1988): 1987 Term, p. 11-15, sec. 11.8952. 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
195, sec. 10.52. 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 158, sec. 10.51. 

 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 
762 (1982): 1982 Term, p. 158, sec. 10.51. 

 State ex rel. McDonald v. Circuit Court, 100 Wis. 
2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 115, 
sec. 10.51. 

 In Interest of V.L.H., 98 Wis. 2d 430, 297 N.W.2d 
23 (1980): 1980 Term, p. 115, sec. 10.51. 

 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 
(1980): 1980 Term, p. 115, sec. 10.51. 

 State ex rel. Hawkins v. Department of Health and 
Social Services, 92 Wis. 2d 420, 284 N.W.2d 680 
(1979): 1979 Term, p. 132, sec. 10.53. 

 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 
N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 11-6, 
sec. 11.52. 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281. 

 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 
441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, 
sec. 47.711. 

 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 
771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962. 

 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 
(Ct. App. 1986): 1986 Term, p. 199, sec. 10.52. 

 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 
(Ct. App. 1986): 1986 Term, p. 199, sec. 10.52. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

 State ex rel. Storer Broadcasting Co. v. Gorenstein, 
131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 
1985 Term, p. 153, sec. 10.51. 

 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 
(Ct. App. 1984): 1983 Term, p. 194, sec. 10.51. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 194, sec. 10.51. 

 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 
338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, 
sec. 10.2811. 

 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. 
App. 1983): 1982 Term, p. 158, sec. 10.51. 

 State ex rel. Foshey v. Department of Health and 
Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. 
App. 1981): 1980 Term, p. 116, sec. 10.523. 

11.55  Particular situations (cont'd) 

11.551  Defendant's contention that he was 
improperly denied right to counsel 
at plea hearing is rendered moot by 
appellate court's finding that plea 
colloquy was defective on other 
grounds and by subsequent 
appointment of postconviction 
counsel 

 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 
656 N.W.2d 480, 2002 Term WCA-205, at ¶38. 
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11.552  When attack is on deferred 
prosecution agreement in juvenile 
case and juvenile has violated 
terms of agreement and case had 
been returned to court for 
prosecution 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶7. 

11.553  When multiple charges or 
convictions are alleged to be 
multiplicitous or in violation of 
double jeopardy, and court vacates 
conviction on count or counts that 
are alleged to be multiplicitous or 
in violation of double jeopardy 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶16. 

11.554  When defendant is attacking 
failure to inform him of 
deportation consequences of plea, 
but he has served sentence and 
been deported 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶10. 

11.555  When individual is challenging 
revocation of his supervised release 
under ch. 980, but since initiation of 
challenge has been granted 
supervised release 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶6-12. 

11.556  Fact that defendant did not recover 
stolen items does not render moot 
his argument that plea agreement 
that conviction would be amended 
to lesser offense if he recovered 
stolen items was invalid 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶12. 

11.557  Juvenile's attack on extension of 
dispositional order after juvenile 
turns 18 and is no longer subject to 
juvenile code 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶4-8. 

11.558  Attack by person committed under 
ch. 980 on state's failure to release 
him after court ordered supervised 
release, when court has 
subsequently found him not 
suitable for release 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶15-17, 28. 

11.559  When appellant no longer desires 
relief given by lower court 

 Arave v. Hoffman, 128 S. Ct. 749 (2008). 

11.56  Particular situations (cont'd) 

11.561  Attack on trial court's decision 
regarding amount of reconfinement 
time defendant must serve after 
revocation of supervised release, 
when reconfinement time that 
court ordered has been served 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶14. 

11.562  Running of statute of limitations 
on crime that is subject of John Doe 
proceeding 

 For cases dealing with this subject, see sec. 
4.2972. 

11.563  Attack on constitutionality of 
forfeiture proceeding (e.g., 
forfeiture of property used in 
commission of offense) when 
property has been returned to 
owner who has mounted attack 

 Alvarez v. Smith, 130 S. Ct. 576 (2009). 

11.6  Standards Of Review 

11.61  Review Of Discretionary 
Determinations In General 

11.611  General principles 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶19. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶85, 109. 
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 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶30. 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶10-11. 

 State v. Cherry, 2008 WI App 80, 312 Wis. 2d 203, 
752 N.W.2d 393, at ¶9. 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶8. 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶13. 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶18. 

11.6111  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶41, 51. 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶9. 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶20, 50. 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶30. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶31. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶17. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶27. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶35. 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶28, 83. 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶7. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶9. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶9. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶45. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶19. 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶42. 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶14. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶36-37. 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶15. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶10. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶43. 

 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 
N.W.2d 62, 2001 Term WSC-23, at ¶28. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶9. 

 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 
(1999): 1998 Term, p. 11-4, sec. 11.3812. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Delgado, 223 Wis. 2d 270, 588 N.W.2d 1 
(1999): 1998 Term, p. 8-1, sec. 8.1312. 

 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 
N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 11-12, sec. 11.611. 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 
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 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 6-7, sec. 6.3314. 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 
(1995): 1994 Term, p. 7-13, sec. 7.472. 

 State v. Gudenschwager, 191 Wis. 2d 432, 529 
N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711. 

 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 
(1995): 1994 Term, p. 22-5, sec. 22.5411. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 
(1991): 1990 Term, p. 11-10, sec. 11.611. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 11-7, sec. 11.611. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 18-2, sec. 18.551. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 13-4, sec. 13.381. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 11-7, sec. 11.611. 

 State v. Thomas, 150 Wis. 2d 374, 442 N.W.2d 10 
(1989): 1988 Term, p. 11-6, sec. 11.611. 

 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 
(1989): 1988 Term, p. 13-5, sec. 13.373. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 11-7, sec. 11.611. 

 State v. Jackson, 128 Wis. 2d 356, 382 N.W.2d 429 
(1986): 1985 Term, p. 157, sec. 10.711. 

 State ex rel. Newspapers, Inc. v. Circuit Court, 124 
Wis. 2d 499, 370 N.W.2d 209 (1985): 1984 Term, p. 
171, sec. 10.711. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 133, sec. 5.92. 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 165, sec. 10.711. 

 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 
(1982): 1981 Term, p. 134, sec. 10.711. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶15. 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶9. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶28. 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶21. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶14. 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶13. 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶17. 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶5. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶13. 

 In Interest of Andrew J.K., 2006 WI App 126, 293 
Wis. 2d 739, 718 N.W.2d 229, at ¶13. 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶24. 

 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 
713 N.W.2d 187, at ¶7. 

 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 
712 N.W.2d 76, at ¶21. 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶10. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶26. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶20. 

 State v. Hudson, 2004 WI App 99, 273 Wis. 2d 
707, 681 N.W.2d 316, at ¶16. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶29. 
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 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶11. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶8. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶16. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶35, 43. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶14. 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶7. 

 State v. Norfleet, 2002 WI App 140, 254 Wis. 2d 
569, 647 N.W.2d 341, 2001 Term WCA-393, at ¶9. 

 State v. Grindemann, 2002 WI App 106, 255 Wis. 
2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at 
¶30. 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶6. 

 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 
264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶14. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶18. 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9. 

 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 
625 N.W.2d 353, 2000 Term WCA-238, at ¶8. 

 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 
626 N.W.2d 5, 2000 Term WCA-234, at ¶17. 

 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 
623 N.W.2d 179, 2000 Term WCA-160, at ¶4, 6. 

 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 
617 N.W.2d 220, 2000 Term WCA-47, at ¶7. 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 
610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 
(Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422. 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 
282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 20-8, sec. 20.8211. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 
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 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 
(Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843. 

 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 
(Ct. App. 1996): 1996 Term, p. 16-1, sec. 16.1411. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 
756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582. 

 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 
(Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312. 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8421. 

 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 
189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 
(Ct. App. 1995): 1995 Term, p. 15-1, sec. 15.242. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 16-1, sec. 
16.1411. 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 6-29, sec. 6.896. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 11-10, sec. 11.611. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 8-28, sec. 8.8221. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-4, 
sec. 47.3421. 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, 
sec. 42.4212. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.5121. 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322. 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231. 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 
(Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 11-7, sec. 11.611. 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 18-3, sec. 18.5222. 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 11-11, sec. 
11.611. 

 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 
(Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621. 

 State v. Shanks, 152 Wis. 2d 284, 448 N.W.2d 264 
(Ct. App. 1989): 1989 Term, p. 10-7, sec. 10.4311. 

 State v. Sibley, 151 Wis. 2d 228, 444 N.W.2d 391 
(Ct. App. 1989): 1989 Term, p. 11-7, sec. 11.611. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 11-7, sec. 11.611. 
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 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 
441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 11-7, 
sec. 11.611. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 11-7, sec. 11.611. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 11-7, sec. 11.611. 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 11-7, sec. 11.611. 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.582. 

 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 
(Ct. App. 1987): 1987 Term, p. 11-7, sec. 11.611. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 11-7, sec. 
11.611. 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 202, sec. 10.711. 

 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 
(Ct. App. 1986): 1986 Term, p. 202, sec. 10.711. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 65, sec. 3.321. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 105, sec. 5.26. 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 165, sec. 10.711. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 134, sec. 10.711. 

11.612  Trial court's exercise of discretion 
must appear in record 

11.6121  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶41, 51. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶20, 59. 

 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 
N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 
(1991): 1990 Term, p. 11-10, sec. 11.611. 

 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 
(1991): 1990 Term, p. 25-3, sec. 25.4221. 

 State v. Daniels, 160 Wis. 2d 85, 465 N.W.2d 633 
(1991): 1990 Term, p. 40-1, sec. 40.311. 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 11-11, sec. 11.6122. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 11-7, sec. 11.611. 

 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 
(1988): 1988 Term, p. 11-7, sec. 11.612. 

 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 
(1988): 1988 Term, p. 11-7, sec. 11.612. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 11-7, sec. 11.611. 

 State ex rel. Newspapers, Inc. v. Circuit Court, 124 
Wis. 2d 499, 370 N.W.2d 209 (1985): 1984 Term, p. 
171, sec. 10.711. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 133, sec. 5.92. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 99, sec. 5.92. 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 134, sec. 10.712. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 118, sec. 10.711. 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶11. 

 State v. Cherry, 2008 WI App 80, 312 Wis. 2d 203, 
752 N.W.2d 393, at ¶7. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶33. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8421. 
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 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 11-11, sec. 
11.611. 

 State v. Shanks, 152 Wis. 2d 284, 448 N.W.2d 264 
(Ct. App. 1989): 1989 Term, p. 10-7, sec. 10.4311. 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 11-7, sec. 11.612. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 11-7, sec. 11.612. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 11-7, sec. 11.611. 

 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 
(Ct. App. 1988): 1988 Term, p. 11-7, sec. 11.612. 

 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 
(Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221. 

 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 
(Ct. App. 1987): 1987 Term, p. 11-7, sec. 11.611. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 11-7, sec. 11.612. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 118, sec. 5.92. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.62. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 103, sec. 4.8211. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 89, sec. 4.363. 

 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 
338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, 
sec. 10.2811. 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 89, sec. 5.342. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 134, sec. 10.711. 

 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 
(Ct. App. 1981): 1981 Term, p. 135, sec. 10.712. 

 State v. Ascencio, 92 Wis. 2d 822, 285 N.W.2d 910 
(Ct. App. 1979): 1979 Term, p. 128, sec. 9.59. 

11.6122  When trial court acquiesces in 
attorney's explanation, but does 
not expressly articulate 
reasoning itself, appellate court 
should conclude that trial court 
relied on considerations 
expressed by attorney 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶34. 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶27. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 11-11, sec. 11.6122. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶12. 

11.6123  Circuit court not required to 
provide reasons on record for 
its credibility determinations 

 For cases dealing with this subject, see sec. 
11.6254. 

11.613  Appellate court's right and duty to 
search record to determine if 
discretionary act sustainable 

11.6131  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶41. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶15. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶34, 43-50. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 
899 (1997): 1996 Term, p. 20-11, sec. 20.894. 
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 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 11-11, sec. 11.613. 

 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 
(1991): 1990 Term, p. 25-3, sec. 25.4221. 

 State v. Daniels, 160 Wis. 2d 85, 465 N.W.2d 633 
(1991): 1990 Term, p. 40-1, sec. 40.311. 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 11-11, sec. 11.6122. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 11-7, sec. 11.611. 

 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 

 State ex rel. Newspapers, Inc. v. Circuit Court, 124 
Wis. 2d 499, 370 N.W.2d 209 (1985): 1984 Term, p. 
171, sec. 10.711. 

 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 
(1984): 1983 Term, p. 152, sec. 6.81. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 113, sec. 5.24. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 133, sec. 5.92. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 99, sec. 5.92. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶55. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶34, 38. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶14. 

 In Interest of Andrew J.K., 2006 WI App 126, 293 
Wis. 2d 739, 718 N.W.2d 229, at ¶13. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶26. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶27. 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 
(Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 
282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611. 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 11-11, sec. 11.6141. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 20-5, sec. 20.8231. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 9-10, sec. 9.421. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 
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 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 11-7, sec. 11.613. 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 11-7, sec. 11.611. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 11-7, sec. 11.614. 

 State v. Shanks, 152 Wis. 2d 284, 448 N.W.2d 264 
(Ct. App. 1989): 1989 Term, p. 10-7, sec. 10.4311. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 11-7, sec. 11.612. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 
(Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 11-8, sec. 11.613. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-2, sec. 13.23. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 157, sec. 10.713. 

 State v. Shaw, 124 Wis. 2d 363, 369 N.W.2d 772 
(Ct. App. 1985): 1984 Term, p. 171, sec. 10.713. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 105, sec. 5.26. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.62. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 199, sec. 10.713. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 199, sec. 10.713. 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 165, sec. 10.711. 

 State v. Anastas, 107 Wis. 2d 270, 320 N.W.2d 15 
(Ct. App. 1982): 1981 Term, p. 70, sec. 4.8231. 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 69, sec. 4.822. 

 City of Prairie du Chien v. Evans, 100 Wis. 2d 358, 
302 N.W.2d 61 (Ct. App. 1981): 1980 Term, p. 95, 
sec. 6.91. 

 State v. Ascencio, 92 Wis. 2d 822, 285 N.W.2d 910 
(Ct. App. 1979): 1979 Term, p. 128, sec. 9.59. 

 For cases dealing with this subject in the context 
of the admission of other crimes evidence, see secs. 
14.277 and 14.353. 

11.6132  Duty applies even when trial 
court made error of law in 
exercising discretion 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

11.6133  When trial court has made error 
that underlies exercise of its 
discretion, appellate court may 
not exercise trial court's 
discretion for it, but must 
remand to permit trial court to 
exercise its discretion 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶38. 

 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 
638 N.W.2d 903, 2001 Term WCA-184, at ¶16. 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

11.6134  When trial court applied wrong 
legal standard to the facts in 
exercising its discretion, 
appellate will not reverse 
erroneous exercise of discretion 
if it finds that application of 
the proper legal standard to the 
facts supports the trial court's 
conclusion 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶27. 
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11.614  Discretion improperly exercised 
when based on error of law, i.e., 
incorrect interpretation of law 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶8. 

11.6141  In general 

 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 
Term, p. 11-13, sec. 11.6151. 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶17. 

 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 
N.W.2d 42, at ¶31, 49. 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶28. 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶16. 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶72. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶20. 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶46. 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶39. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶12. 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶19. 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶24, 38. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶10, 20. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶43. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶37. 

 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 
N.W.2d 62, 2001 Term WSC-23, at ¶28. 

 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 
(1998): 1997 Term, p. 8-4, sec. 8.1321. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 
707 (1997): 1996 Term, p. 10-16, sec. 10.4363. 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-8, sec. 42.5222. 

 State v. Daniels, 160 Wis. 2d 85, 465 N.W.2d 633 
(1991): 1990 Term, p. 40-1, sec. 40.311. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 11-7, sec. 11.611. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 18-2, sec. 18.551. 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 165, sec. 10.714. 

 State v. Brooks, 113 Wis. 2d 347, 335 N.W.2d 354 
(1983): 1982 Term, p. 165, sec. 10.714. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶9. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶10. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶5. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶8. 

 In Interest of Daniel T., 2003 WI App 200, 266 Wis. 
2d 1032, 670 N.W.2d 95, at ¶4. 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶8. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 
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 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 
(Ct. App. 1996): 1996 Term, p. 16-1, sec. 16.1411. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 15-1, sec. 15.22. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322. 

 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 
(Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442. 

 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 
(Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 11-7, sec. 11.611. 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.211. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 20-11, sec. 20.861. 

 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 
(Ct. App. 1987): 1987 Term, p. 11-8, sec. 11.614. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 11-8, sec. 11.614. 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 117, sec. 5.92. 

11.6142  When trial court has applied 
mistaken view of the law, 
reversal not required if 
application of proper legal 
analysis supports trial court's 
conclusion 

 For cases dealing with this subject, see sec. 
11.6163. 

11.6143  When trial court exercises 
discretion based on 
misunderstanding of law, 
appellate court generally 
remands case to trial court, but 
may decide issue when there is 
only one reasonable conclusion 
regarding issue 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

11.615  Trial court's exercise of discretion 
must be based on facts in record; 
factual basis for ruling must exist 
in record 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶28. 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶16. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶20. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶37. 

 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 
(1991): 1990 Term, p. 11-10, sec. 11.611. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 18-2, sec. 18.551. 

 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 
(1989): 1988 Term, p. 13-5, sec. 13.373. 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶8. 

 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 
(Ct. App. 1991): 1990 Term, p. 11-11, sec. 11.617. 
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 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.617. 

11.616  Appellate court's power to sustain 
discretionary decision on basis 
other than that relied on by trial 
court 

11.6161  Appellate court may sustain 
discretionary decision on basis 
other than that relied on by 
trial court 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶16. 

 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 
756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 
10.842. 

 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 
(Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26. 

 For cases dealing generally with an appellate 
court's right to affirm the ruling of the trial court 
on a basis rejected by or not relied upon by the 
trial court, see sec. 11.842. 

11.6162  Appellate court may not 
exercise trial court's discretion 

 State v. Franklin, 148 Wis. 2d 1, 434 N.W.2d 609 
(1988): 1988 Term, p. 11-8, sec. 11.6191. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶27. 

 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 
638 N.W.2d 903, 2001 Term WCA-184, at ¶16. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶34. 

11.6163  When trial court has applied 
mistaken view of the law, 
reversal not required if 
application of proper legal 
analysis supports trial court's 
conclusion 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

11.6164  When trial court has made error 
that underlies exercise of its 
discretion, appellate court may 
not exercise trial court's 
discretion for it, but must 
remand to permit trial court to 
exercise its discretion 

 For cases dealing with this subject, see sec. 
11.6133. 

11.6165  When trial court has exercised 
discretion based on error of 
law, appellate court will 
ordinarily remand case to trial 
court, but may decide issue 
itself when there is only one 
reasonable conclusion 
regarding it 

 For cases dealing with this subject see sec. 
11.6143. 

11.6166  Appellate court's power to 
affirm ruling on basis not 
relied upon by trial court in 
general 

 For cases dealing with this subject, see sec. 
11.842. 

11.617  Other principles 

11.6171  Discretionary determination 
will not be overturned on 
ground not brought to trial 
court's attention 

 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 
529, 678 N.W.2d 338, at ¶27. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 
(Ct. App. 1989): 1989 Term, p. 11-7, sec. 11.615. 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.618. 

 For cases supporting the proposition that trial 
court does not abuse its discretion by failing to 
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consider a factor not called to its attention, see sec. 
11.6195. 

 For cases dealing with the waiver of error by 
failure to ask the trial court to exercise required 
discretion, see sec. 11.464. 

11.6172  When judge exceeds his or her 
powers, it is erroneous exercise 
of discretion 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶10. 

11.6173  Court erroneously exercises 
discretion when discretionary 
ruling contravenes 
nondiscretionary statute 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶8. 

11.6174  Circuit court not required to 
provide reasons on record for 
its credibility determinations 

 For cases dealing with this subject, see sec. 
11.6254. 

11.618  Other principles (cont'd) 

11.6181  Abuse of discretion will not be 
found where defendant failed 
to ask trial court to exercise 
discretion 

11.61811  In general 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

11.61812  Defendant not required to 
ask trial court to exercise 
discretion when exercise of 
discretion required as 
matter of law 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

11.6182  Determining whether issue 
presents question of law or 
exercise of discretion 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 

11.6183  When supreme court is 
reviewing discretionary 
decision by court of appeals, it 
applies same standards that 
apply to review of trial court's 
exercise of discretion 

 For cases dealing with this subject, see sec. 
11.2184. 

11.6184  Court erroneously exercises 
discretion if it does not 
properly apply law 

 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 
(Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912. 

11.6185  Discretion improperly 
exercised when court fails to 
consider appropriate factors; 
discretionary decision must be 
based on relevant factors 

 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 
623 N.W.2d 179, 2000 Term WCA-160, at ¶4, 6. 

 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 
(Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413. 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 6-8, sec. 6.8912. 

11.6186  Discretion improperly 
exercised when trial court relies 
upon irrelevant or immaterial 
factors 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

11.6187  Questions of law that arise in 
reviewing exercise of discretion 
are independently reviewed 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶37. 

11.6188  In exercising discretion, court 
should give parties full 
opportunity to state their 
respective positions 
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 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶38, 42. 

11.6189  Review of whether trial court 
applied proper legal standard 
in exercising discretion 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶14. 

11.619  Other principles (cont'd) 

11.6191  Abuse-of-discretion standard 
permits opposite conclusions to 
be reached on same issue 
without finding either to be an 
abuse of discretion 

11.61911  Abuse of discretion 
standard may permit two 
courts to reach opposite 
conclusions on same issue, 
yet both be sustained 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶58. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-8, sec. 42.5222. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 11-7, sec. 11.611. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.616. 

 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 
(Ct. App. 1987): 1987 Term, p. 12-2, sec. 12.681. 

11.61912  When reviewing 
discretionary 
determinations, appellate 
court will not reverse 
simply because it would 
have reached a result 
different than that reached 
by trial court 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶6. 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

11.6192  Effect of party's withholding of 
information vital to exercise of 
discretion 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234. 

11.6193  Exercise of discretion where 
legislature has identified 
standards to be applied in 
exercising discretion 

 United States v. Taylor, 108 S. Ct. 2413 (1988): 
1987 Term, p. 6-12, sec. 6.9121. 

11.6194  Discretion improperly 
exercised when based on 
preconceived policy or fixed 
notion; coming to same 
conclusion for same blanket 
reason in every case despite 
facts of each case does not 
constitute exercise of discretion 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 11-11, sec. 11.6122. 

 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 
623 N.W.2d 179, 2000 Term WCA-160, at ¶4, 6. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

11.6195  Trial court does not abuse 
discretion by failing to 
consider factor not called to its 
attention 

 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 
(Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413. 

 For cases dealing with the waiver of error by 
failure to ask the trial court to exercise required 
discretion, see sec. 11.464. 

 For cases supporting the proposition that a 
discretionary determination will not be overturned 
on a ground not brought to the trial court's 
attention, see sec. 11.6171. 

11.6196  Terminology used to describe 
faulty exercise of discretion 
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 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 
(1997): 1996 Term, p. 11-11, sec. 11.6151. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 11-10, sec. 11.616. 

11.6197  Discretion improperly 
exercised when based on error 
of fact 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶17. 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶43. 

11.6198  Matters that involve what can 
be broadly labeled 
"supervision of litigation" are 
generally within trial court's 
discretion 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 

11.6199  In determining whether 
discretion properly exercised, 
reviewing court looks to entire 
record and the totality of the 
court's remarks 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 
20.6335. 

11.62  Review Of Factual Findings In General 

11.621  General principles 

 Doggett v. United States, 112 S. Ct. 2686 (1992): 
1991 Term, p. 30-1, sec. 30.13. 

 Hernandez v. New York, 111 S. Ct. 1859 (1991): 
1990 Term, p. 11-12, sec. 11.621. 

 Amadeo v. Zant, 108 S. Ct. 1771 (1988): 1987 Term, 
p. 10-5, sec. 10.63. 

 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 
Term, p. 81, sec. 4.1311. 

 Maggio v. Fulford, 103 S. Ct. 2261 (1983): 1982 
Term, p. 125, sec. 7.65. 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶45. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶23. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶29. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶25. 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶40. 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶18. 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶7. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶71. 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶24. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶33. 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶49. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 10-13, sec. 10.4711. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-5, sec. 8.14222. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 
623 (1999): 1998 Term, p. 41-6, sec. 41.521. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=35292�
http://www.wicourts.gov/html/ca/01/01-1679.htm�
http://www.law.cornell.edu/supct/search/display.html?terms=doggett%20v.%20united%20states&url=/supct/html/90-0857.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=35675�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33409�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29751�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25747�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=20877�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18800�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=16787�
http://www.wicourts.gov/html/sc/00/00-1425.htm�
http://www.wicourts.gov/html/sc/00/00-2916.htm�
http://www.wicourts.gov/html/sc/99/99-3266.htm�
http://www.wicourts.gov/html/sc/97/97-3217.htm�
http://www.wicourts.gov/html/sc/98/98-2746.htm�
http://www.wicourts.gov/html/sc/97/97-2665.htm�
http://www.wicourts.gov/html/sc/97/97-3512.htm�
http://www.wicourts.gov/html/sc/97/97-2702.htm�
http://www.wicourts.gov/html/sc/97/97-3306.htm�
http://www.wicourts.gov/html/sc/97/97-1867.htm�


11-108 

 State v. Delgado, 223 Wis. 2d 270, 588 N.W.2d 1 
(1999): 1998 Term, p. 8-1, sec. 8.1312. 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 
(1997): 1996 Term, p. 6-5, sec. 6.634. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 11-12, sec. 11.621. 

 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 
(1989): 1988 Term, p. 1-21, sec. 1.9312. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 11-8, sec. 11.621. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 106, sec. 7.4512. 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 157, sec. 10.73. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 62, sec. 3.181. 

 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 
(1984): 1983 Term, p. 62, sec. 3.181. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 166, sec. 10.73. 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 119, sec. 7.25. 

 State v. Rivest, 106 Wis. 2d 406, 316 N.W.2d 395 
(1982): 1981 Term, p. 36, sec. 2.96. 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 30, sec. 2.5832. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶15. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶17. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶15. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶9. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶21. 

 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 
731 N.W.2d 646, at ¶5. 

 In Interest of Andrew J.K., 2006 WI App 126, 293 
Wis. 2d 739, 718 N.W.2d 229, at ¶13. 

 State ex rel. Onapolis v. State of Wisconsin, 2006 WI 
App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶5. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶35. 

 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 
515, 707 N.W.2d 881, at ¶9. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶9. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶28. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶6. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶9. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶13. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶30. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶11. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶14. 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶19. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶11. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶22. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶12. 

 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 
992, 669 N.W.2d 747, at ¶8. 
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 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶25. 

 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 
666 N.W.2d 518, at ¶9. 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶13. 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶7. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶17. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶8. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶25. 

 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 
264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶14. 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶12. 

 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶8. 

 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 
622 N.W.2d 4, 2000 Term WCA-132, at ¶4. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶7. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431. 

 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 
(Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122. 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322. 

 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 
893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 
47.19112. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. 
App. 1999): 1998 Term, p. 44-1, sec. 44.24112. 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-12, 
sec. 42.712. 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 13-2, 
sec. 13.36211. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Terrance J.W., 202 Wis. 2d 496, 550 
N.W.2d 445 (Ct. App. 1996): 1995 Term, p. 10-1, 
sec. 10.1222. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971. 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 
(Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 
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 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 8-28, sec. 8.8221. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112. 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922. 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 38-9, 
sec. 38.6243. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 8-1, sec. 8.1311. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 
(Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

 State v. Austin, 171 Wis. 2d 251, 490 N.W.2d 780 
(Ct. App. 1992): 1992 Term, p. 6-20, sec. 6.612. 

 State v. Quinn, 169 Wis. 2d 620, 486 N.W.2d 542 
(Ct. App. 1992): 1992 Term, p. 29-10, sec. 29.4122. 

 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 
(Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153. 

 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 
(Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912. 

 Racine County v. Berndt, 161 Wis. 2d 116, 467 
N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 38-2, 
sec. 38.711. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211. 

 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 
420 (Ct. App. 1989): 1989 Term, p. 11-8, sec. 11.621. 

 State v. Sibley, 151 Wis. 2d 228, 444 N.W.2d 391 
(Ct. App. 1989): 1989 Term, p. 8-16, sec. 8.831. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.621. 

 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 
(Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.621. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 11-8, sec. 11.63. 

 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 
(Ct. App. 1987): 1987 Term, p. 11-8, sec. 11.621. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 203, sec. 10.72. 

 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 
(Ct. App. 1987): 1986 Term, p. 203, sec. 10.73. 

 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 
(Ct. App. 1987): 1986 Term, p. 203, sec. 10.72. 

 State v. Jorgensen, 137 Wis. 2d 163, 404 N.W.2d 66 
(Ct. App. 1987): 1986 Term, p. 37, sec. 2.913. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 203, sec. 10.72. 

 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 
(Ct. App. 1986): 1986 Term, p. 73, sec. 4.111. 

 State v. Salzer, 133 Wis. 2d 54, 393 N.W.2d 121 
(Ct. App. 1986): 1986 Term, p. 203, sec. 10.72. 

 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 
(Ct. App. 1986): 1986 Term, p. 203, sec. 10.73. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 254, 
sec. 13.2551. 

 State v. Schantek, 120 Wis. 2d 79, 353 N.W.2d 832 
(Ct. App. 1984): 1984 Term, p. 172, sec. 10.72. 

 State v. Lee, 119 Wis. 2d 355, 351 N.W.2d 755 (Ct. 
App. 1984): 1983 Term, p. 63, sec. 3.181. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.832. 
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 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 200, sec. 10.73. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 199, sec., 10.721. 

 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 
(Ct. App. 1983): 1983 Term, p. 166, sec. 8.231. 

 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 199, sec. 10.721. 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 165, sec. 10.711. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 135, sec. 10.72. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 135, sec. 10.72. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 135, sec. 10.72. 

11.622  Factual findings based on 
inferences 

11.6221  Where two competing 
inferences can be drawn from 
facts, appellate court bound to 
accept inference drawn by fact 
finder 

 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 
758 N.W.2d 790, at ¶15. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶9, 21. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶35. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶28. 

 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶8. 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685. 

 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 
(Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431. 

 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 
(Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532. 

11.6222  Appellate court does not defer 
to trial court's inferences from 
document 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

11.6223  Appellate court must accept 
reasonable inferences that trial 
court draws from evidence 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 11-7, sec. 11.624. 

11.6224  Determining reasonableness of 
inference is recognized 
appellate function 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶25. 

11.6225  If only one reasonable 
inference is available, drawing 
of that inference is question of 
law 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶25. 

11.6226  Use of "negative inference" to 
sustain finding of particular 
factual proposition: fact 
finder's right to affirmatively 
conclude that truth is opposite 
of witness's incredible 
testimony 

 For cases dealing with this subject, see sec. 
11.6285. 

11.623  Appellate court's response to trial 
court's failure to engage in 
necessary fact finding 

11.6231  General principles 

 For cases dealing with this subject, see sec. 11.86. 

11.6232  Assumption that trial court 
made finding that supports its 
decision; conclusion that 
finding of fact is implicit in 
ruling 
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 For cases dealing with this subject, see sec. 
11.863. 

11.6233  Remand to trial court for fact 
finding 

 For cases dealing with this subject, see sec. 
11.862. 

11.6234  Independent determination of 
facts 

 For cases dealing with this subject, see sec. 
11.863. 

11.624  What constitutes factual matter 

11.6241  Defendant's state of mind (e.g., 
intent) 

 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, 
p. 9-20, sec. 9.532. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶25. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431. 

11.6242  Motivation and intent of law 
enforcement officers 

 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 
622 N.W.2d 4, 2000 Term WCA-132, at ¶4. 

11.6243  Motivation and intent of 
prosecutor 

 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 
Term USSC-7. 

 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 
622 N.W.2d 4, 2000 Term WCA-132, at ¶4. 

11.6244  Prosecutor's state of mind (e.g., 
intent) 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶10. 

 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 
N.W.2d 34, 2000 Term WCA-121, at ¶12. 

11.625  When trial judge is trier of fact, he 
or she is sole judge of weight and 
credibility of testimony; 
determination of witness's 
credibility is exclusively for trier of 
fact; appellate court accepts 
credibility determinations made by 
circuit court 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶13. 

 For cases dealing with this subject in the context 
of review of a trial court's findings made with 
respect to search and seizure issues, see sec. 
1.98163. 

11.6251  In general 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶32. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 11-13, sec. 11.628. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶15. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶18. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶17. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19, 23. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶21. 

 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 
724 N.W.2d 402, at ¶15. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶35. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶12. 

 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 
699 N.W.2d 235, at ¶11. 
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 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶24. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶23. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶17. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶17. 

 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 
653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶12. 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶29. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 
(Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 30-4, sec. 30.63. 

11.6252  Trial court, acting as factfinder, 
has no obligation to believe 
everything witness says 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶24. 

11.6253  When express credibility 
determination not made, 
appellate court will assume 
trial court made determination 
that is consistent with its fact-
finding 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶19-23. 

11.6254  Circuit court not required to 
provide reasons on record for 
its credibility determinations 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶1-2, 15-21. 

 For cases dealing with this subject in the context 
of a motion to suppress evidence on Fourth 
Amendment grounds, see sec. 1.98164. 

 For cases dealing with this subject in the context 
of a motion to suppress a defendant's statement, 
see sec. 2.65132. 

11.6255  Appellate court may upset 
credibility finding of circuit 
court only if testimony was 
incredible as matter of law 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶18. 

11.626  Other matters 

11.6261  Principles applied when 
appellate court concludes that 
trial court failed to make 
necessary factfinding 

 For cases dealing with this subject, see sec. 11.86. 

11.6262  Court must base factual 
findings and credibility 
determinations on matters 
appearing in record; it may not 
base them on personal 
observation of events not 
appearing in record 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶33-34, 57. 

11.6263  Circuit court not required to 
provide reasons on record for 
its credibility determinations 

 For cases dealing with this subject, see sec. 
11.6254. 

11.627  Other matters (cont'd) 

11.6271  Deference shown to trial court's 
finding because it is in better 
position to resolve factual 
questions 
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11.62711  In general 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 8-28, sec. 8.8221. 

11.62712  In reviewing trial court's 
findings of fact, due regard 
should be given to 
opportunity of trial court to 
judge credibility of 
witnesses 

 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 
515, 707 N.W.2d 881, at ¶9. 

11.6272  Findings of historical fact 
underlying ultimate findings of 
constitutional fact are 
reviewable under clearly 
erroneous standard 

 For cases dealing with this subject, see sec. 
11.646. 

11.6273  Fact finder's right to reject part 
of witness's testimony and 
accept balance of it 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶29. 

11.6274  Consideration of trial court's 
comments in later proceeding 
(e.g., sentencing) in 
determining whether earlier 
finding (e.g., finding of guilt 
when trial court was acting as 
fact finder at trial) is 
sustainable 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶1-
27. 

11.6275  Trial court is sole arbiter of 
credibility of expert testimony 
and is free to accept or reject 
expert testimony 

11.62751  In general 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶23. 

11.62752  Fact finder's right to reject 
expert testimony, even 
when uncontradicted 

 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶9. 

11.62753  When expert testimony is 
based on representations 
that trial court found not 
credible 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶23. 

11.6276  Deference due trial court 
findings when they are based 
on documentary evidence (e.g., 
affidavit) 

11.62761  Generally not accorded 
deference 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶36. 

11.62762  Accorded deference when 
parties effectively invited 
fact finding based on 
affidavits 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶36. 

11.6277  Legal characterization of facts 

 For cases dealing with this subject, see sec. 
11.6393. 

11.6278  Meaning of word in document 
(e.g., transcript) that is not 
dependent on factfinder's 
appraisal of demeanor or 
credibility is question of law, 
not fact, to be determined 
independently by appellate 
court 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶35. 

http://www.wicourts.gov/html/ca/98/98-2928.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20168�
http://www.wicourts.gov/html/ca/00/00-2133.htm�
http://www.wicourts.gov/html/ca/00/00-0064.htm�
http://www.wicourts.gov/html/ca/02/02-3423.htm�
http://www.wicourts.gov/html/ca/00/00-3334.htm�
http://www.wicourts.gov/html/ca/02/02-3423.htm�
http://www.wicourts.gov/html/ca/00/00-1718.htm�
http://www.wicourts.gov/html/ca/00/00-1718.htm�
http://www.wicourts.gov/html/sc/00/00-0535.htm�


11-115 

11.6279  When underlying facts are 
undisputed, is existence of 
ultimate fact a legal question 
reviewed de novo or a factual 
question reviewed 
deferentially 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶11. 

11.628  Other matters (cont'd) 

11.6281  Limitations on review of state 
court findings in federal 
habeas corpus proceeding are 
not necessarily applicable to 
state appellate court's review 

 For cases dealing with this subject, see sec. 
11.661. 

11.6282  Although trial court failed to 
make express finding on 
credibility, failure to grant 
relief reflects implicit adverse 
finding 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 11-7, sec. 11.623. 

11.6283  Trier of fact may not resort to 
facts not in evidence to reach 
conclusion 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶22. 

11.6284  Appellate court may not 
substitute its own credibility 
determinations for those made 
by trial court 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 

11.6285  Use of "negative inference" to 
sustain finding of particular 
factual proposition: fact 
finder's right to affirmatively 
conclude that truth is opposite 
of witness's incredible 
testimony 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

11.6286  Trier of fact may not base 
findings on conjecture or 
speculation 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶22. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 
19.311. 

11.6287  Former "great weight and clear 
preponderance of the evidence" 
standard is essentially the same 
as current "clearly erroneous" 
standard 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶19. 

11.62871  In general 

 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 
N.W.2d 48, at ¶16. 

 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 
N.W.2d 836: 1999 Term, p. 10-13, sec. 10.4711. 

 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 
(Ct. App. 1999): 1999 Term, p. 11-13, sec. 11.622. 

11.62872  Cases which apply the 
"great weight and clear 
preponderance" test may 
be referred to for an 
explanation of the "clearly 
erroneous" standard of 
review since the two tests 
are essentially the same 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421. 

11.6288  When appellate court is in as 
good a position as trial court to 
determine question of fact, 
review is de novo 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

11.6289  Factfinder may not rely on 
evidence that is incredible as a 
matter of law 
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 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶29. 

11.629  Related matters 

11.6291  General principles relating to 
trial court's fact-finding 

 For cases dealing with this subject, see sec. 
12.794. 

11.63  Review Of Rulings And Questions Of 
Law In General 

11.631  General principle: review is de 
novo [i.e., independent of 
conclusion reached by lower court] 

 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 
Term, p. 81, sec. 4.1311. 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶18. 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶17. 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶7. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶71. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶17. 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶20. 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶13. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶13. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶8. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶19. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶3. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-5, sec. 8.14222. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 
N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 
(1996): 1995 Term, p. 1-10, sec. 1.42524. 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 
428 (1996): 1995 Term, p. 47-14, sec. 47.71222. 

 State v. O'Dell, 193 Wis. 2d 333, 532 N.W.2d 741 
(1995): 1994 Term, p. 38-10, sec. 38.8631. 

 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 
(1995): 1994 Term, p. 36-1, sec. 36.2211. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 11-12, sec. 11.631. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 11-12, sec. 11.631. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 11-9, sec. 
11.63. 

 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 
862 (1987): 1986 Term, p. 203, sec. 10.73. 

 State v. Malone, 136 Wis. 2d 250, 401 N.W.2d 563 
(1987): 1986 Term, p. 203, sec. 10.73. 
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 Washington County v. Luedtke, 135 Wis. 2d 131, 
399 N.W.2d 906 (1987): 1986 Term, p. 203, sec. 
10.73. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 106, sec. 7.4512. 

 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 
(1986): 1985 Term, p. 157, sec. 10.73. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 73, sec. 4.571. 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 206, sec. 13.341. 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 157, sec. 10.73. 

 State v. Disch, 129 Wis. 2d 225, 385 N.W.2d 140 
(1986): 1985 Term, p. 157, sec. 10.73. 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 157, sec. 10.73. 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 199, sec. 10.73. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 200, sec. 10.73. 

 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 
(1984): 1983 Term, p. 62, sec. 3.181. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 166, sec. 10.73. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 17, sec. 1.832. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶13. 

 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 
623, 761 N.W.2d 672, at ¶7. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶9. 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶5. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶4. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶8. 

 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 
716 N.W.2d 526, at ¶5. 

 State ex rel. Onapolis v. State of Wisconsin, 2006 WI 
App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶5. 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶21, 27. 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶26. 

 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 
494, 713 N.W.2d 160, at ¶8. 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶12. 

 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶14. 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶8. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶4. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶19. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶33. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶5. 

 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 
992, 669 N.W.2d 747, at ¶8. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶9. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶23. 

 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 
78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶10. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶4. 
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 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶6. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶6. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶5. 

 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 
614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14. sec. 9.4811. 

 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 
876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 
9.48311. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 
(Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 13-2, 
sec. 13.36211. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 
(Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245. 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 29-13, sec. 29.7722, p. 36-
1, sec. 36.17212. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 
(Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982. 

 State v. Bender, 213 Wis. 2d 338, 570 N.W.2d 590 
(Ct. App. 1997): 1997 Term, p. 12-5, sec. 12.6823. 

 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 
(Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512. 

 State v. Ludwigson, 212 Wis. 2d 871, 569 N.W.2d 
762 (Ct. App. 1997): 1997 Term, p. 44-1, sec. 44.233. 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 
(Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233. 

 State v. Thompson, 208 Wis. 2d 253, 559 N.W.2d 
917 (Ct. App. 1997): 1996 Term, p. 9-23, sec. 9.4114. 

 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 
(Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132. 

 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 
(Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 44-6, sec. 44.2321. 

 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

 State v. Smith, 198 Wis. 2d 584, 543 N.W.2d 512 
(Ct. App. 1995): 1995 Term, p. 12-5, sec. 12.6641. 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 44.231. 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611. 

 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121. 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234. 

 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 
465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 
47.7122. 

 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 
(Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421. 
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 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

 State v. Walls, 190 Wis. 2d 65, 526 N.W.2d 765 
(Ct. App. 1994): 1994 Term, p. 38-1, sec. 38.1312. 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 
(Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913. 

 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 
(Ct. App. 1994): 1994 Term, p. 10-1, sec. 10.1212. 

 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 
(Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581. 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

 State v. Greenwold, 181 Wis. 2d 881, 512 N.W.2d 
237 (Ct. App. 1994): 1993 Term, p. 11-8, sec. 11.631. 

 State v. Cleaves, 181 Wis. 2d 73, 510 N.W.2d 143 
(Ct. App. 1993): 1993 Term, p. 11-8, sec. 11.631. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

 State v. Jones, 179 Wis. 2d 215, 507 N.W.2d 351 
(Ct. App. 1993): 1993 Term, p. 14-9, sec. 14.341. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 
(Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622. 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 
(Ct. App. 1993): 1992 Term, p. 9-6, sec. 9.23. 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852. 

 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 
(Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442, and 
p. 30-4, sec. 30.52. 

 State v. Piskula, 168 Wis. 2d 135, 483 N.W.2d 250 
(Ct. App. 1992): 1991 Term, p. 44-1, sec. 44.232. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 11-7, sec. 11.63. 

 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 
241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-30, sec. 9.81. 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 11-7, sec. 11.63. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 11-12, sec. 
11.631. 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 11-12, sec. 
11.631. 

 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 
(Ct. App. 1991): 1990 Term, p. 11-12, sec. 11.631. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 11-12, 
sec. 11.631. 

 State v. Boffer, 158 Wis. 2d 655, 462 N.W.2d 906 
(Ct. App. 1990): 1990 Term, p. 9-23, sec. 9.482. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 11-12, sec. 11.631. 
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 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 
(Ct. App. 1990): 1989 Term, p. 11-8, sec. 11.631. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 11-8, sec. 11.631. 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 11-8, sec. 11.631. 

 State v. Riske, 152 Wis. 2d 260, 448 N.W.2d 260 
(Ct. App. 1989): 1989 Term, p. 11-8, sec. 11.631. 

 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 
(Ct. App. 1989): 1989 Term, p. 11-8, sec. 11.631. 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 11-8, sec. 11.631. 

 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 
319 (Ct. App. 1989): 1989 Term, p. 11-8, sec. 11.631. 

 State v. Eisenberg, 151 Wis. 2d 38, 443 N.W.2d 328 
(Ct. App. 1989): 1988 Term, p. 11-8, sec. 11.63. 

 State v. Michels, 150 Wis. 2d 94, 441 N.W.2d 278 
(Ct. App. 1989): 1988 Term, p. 10-6, sec. 10.3126. 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 11-8, sec. 11.63. 

 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 
(Ct. App. 1989): 1988 Term, p. 11-8, sec. 11.63. 

 State v. Prince, 147 Wis. 2d 134, 432 N.W.2d 646 
(Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.63. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 11-8, sec. 11.63. 

 In Interest of F.E.W., 143 Wis. 2d 856, 422 N.W.2d 
893 (Ct. App. 1988): 1987 Term, p. 11-8, sec. 11.63. 

 State v. Smith, 142 Wis. 2d 562, 419 N.W.2d 259 
(Ct. App. 1987): 1987 Term, p. 5-1, sec. 5.1111. 

 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 
(Ct. App. 1987): 1987 Term, p. 11-8, sec. 11.614. 

 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 
(Ct. App. 1987): 1987 Term, p. 11-9, sec. 11.63. 

 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 
(Ct. App. 1987): 1987 Term, p. 11-9, sec. 11.63. 

 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 
(Ct. App. 1987): 1987 Term, p. 11-9, sec. 11.63. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56. 

 Ozaukee County v. Flessas, 140 Wis. 2d 122, 409 
N.W.2d 408 (Ct. App. 1987): 1986 Term, p. 203, sec. 
10.73. 

 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 
(Ct. App. 1987): 1986 Term, p. 203, sec. 10.73. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 203, sec. 10.73. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 203, sec. 10.73. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 204, sec. 10.73. 

 State v. Hagaman, 133 Wis. 2d 381, 395 N.W.2d 
617 (Ct. App. 1986): 1986 Term, p. 204, sec. 10.73. 

 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 204, sec. 10.73. 

 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 
750 (Ct. App. 1986): 1986 Term, p. 204, sec. 10.73. 

 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 
(Ct. App. 1986): 1986 Term, p. 73, sec. 4.111. 

 State v. Salzer, 133 Wis. 2d 54, 393 N.W.2d 121 
(Ct. App. 1986): 1986 Term, p. 203, sec. 10.72. 

 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 
(Ct. App. 1986): 1986 Term, p. 203, sec. 10.73. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 203, 
sec. 10.73. 

 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. 
App. 1986): 1985 Term, p. 157, sec. 10.73. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 71, sec. 4.527. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 157, sec. 10.73. 

 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 
(Ct. App. 1985): 1984 Term, p. 31, sec. 1.832. 
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 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 172, sec. 10.73. 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 172, sec. 10.73. 

 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 
842 (Ct. App. 1984): 1984 Term, p. 172, sec. 10.73. 

 State v. Schantek, 120 Wis. 2d 79, 353 N.W.2d 832 
(Ct. App. 1984): 1984 Term, p. 172, sec. 10.73. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 199, sec. 10.73. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.832. 

 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 
(Ct. App. 1983): 1983 Term, p. 200, sec. 10.73. 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 200, sec. 10.73. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 200, sec. 10.73. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 199, sec. 10.721. 

 State v. Serebin, 114 Wis. 2d 314, 328 N.W.2d 855 
(Ct. App. 1983): 1983 Term, p. 120, sec. 5.741. 

 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 
(Ct. App. 1983): 1983 Term, p. 166, sec. 8.231. 

 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 
506 (Ct. App. 1983): 1983 Term, p. 200, sec. 10.73. 

 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 199, sec. 10.721. 

 State v. Dean, 111 Wis. 2d 361, 330 N.W.2d 630 
(Ct. App. 1983): 1982 Term, p. 166, sec. 10.73. 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 165, sec. 10.711. 

 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 
155 (Ct. App. 1982): 1982 Term, p. 166, sec. 10.73. 

 State v. Hegwood, 109 Wis. 2d 392, 326 N.W.2d 
119 (Ct. App. 1982): 1982 Term, p. 166, sec. 10.73. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 135, sec. 10.72. 

11.632  Review of application of law to 
undisputed facts; where facts are 
undisputed, question of law is 
presented that is reviewed de novo 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 11-8, sec. 11.632. 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶14. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶3. 

 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶14. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶5. 

 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 
661 N.W.2d 466, at ¶13. 

 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 
78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶10. 

 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 
(Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721. 

 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 
843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941. 

 Drow v. Schwartz, 220 Wis. 2d 415, 583 N.W.2d 
655 (Ct. App. 1998): 1998 Term, p. 41-6, sec. 41.521. 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 
727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 
38.1311. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 25-4, sec. 25.271. 

11.633  Application of law to facts 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶12. 
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11.634  Whether party has met or satisfied 
burden of proof 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶37. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶11. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶10. 

11.635  Application of set of facts to 
appropriate legal standard; 
application of facts to law 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶16. 

 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 
(1999): 1998 Term, p. 7-14, sec. 7.2333. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶26. 

 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 
666 N.W.2d 518, at ¶13. 

11.636  Review of questions of law relating 
to statutory issues 

11.6361  Review of trial court's 
construction of statute 

 For cases dealing with this subject, see sec. 
45.411. 

11.6362  Review of application of 
statute to found facts 

 For cases dealing with this subject, see sec. 
45.412. 

11.6363  Review of application of 
statute to undisputed facts 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-1999 Term, p., 
sec. 14.3612. 

11.6364  Question whether defendant's 
statutory right violated 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

11.6365  Question whether statute meets 
constitutional standard 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶19. 

11.637  Determining whether question of 
law is presented 

11.6371  Determining whether issue 
presents question of law or 
exercise of discretion 

 For cases dealing with this subject, see sec. 
11.6182. 

11.6372  Whether an issue presents a 
question of fact or a question of 
law is itself a question of law 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

11.638  Other matters 

11.6381  Determination of burden of 
proof with respect to particular 
issue presents question of law 
that appellate court reviews 
independently 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶8, 29. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶7. 

11.6382  Reasonableness is question of 
law 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶17. 
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11.6383  Prejudice is question of law 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶17. 

11.6384  Determining whether facts 
fulfill common-law standard 
presents question of law 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶22. 

11.6385  Determination of which 
jurisdiction's law to apply in 
resolving  admissibility of 
evidence 

 State v. Townsend, 2008 WI App 20, 307 Wis. 2d 
694, 746 N.W.2d 493, at ¶6. 

11.6386  Interpretation of prior case law 
presents question of law that 
appellate court reviews de novo 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶13. 

11.639  Other matters (cont'd) 

11.6391  Question whether facts meet 
appropriate legal standard 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶18. 

 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 
608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211. 

11.6392  Review of question whether 
proper legal standard was 
applied; choosing what legal 
standard to apply 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶9. 

 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 
257, 704 N.W.2d 382, at ¶26. 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452. 

11.6393  Legal characterization of facts 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶9. 

11.6394  Whether defect is fundamental 
or technical is question of law 
that appellate court reviews de 
novo 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶24. 

11.6395  Appellate review of question of 
law is not ordinarily governed 
by burden of persuasion 

11.63951  In general 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶12-15. 

11.63952  In reviewing questions of 
law, "clear and convincing 
evidence" standard 
ordinarily has no role to 
play; that standard is 
directed to trier of fact in 
circuit court 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶12-15. 

11.6396  Meaning of word in document 
(e.g., transcript) that is not 
dependent on factfinder's 
appraisal of demeanor or 
credibility is question of law, 
not fact, to be determined 
independently by appellate 
court 

 For cases dealing with this subject, see sec. 
11.6278. 

11.6397  Whether facts amount to 
prejudice requiring new trial is 
matter of law 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶24. 

11.6398  Question of judicial authority 
is question of law that 
appellate court reviews de novo 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶14. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶66. 
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 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶8. 

11.6399  Determining what legal rules 
to apply involves question of 
law 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶14. 

11.64  Review Of Constitutional Issues, 
Questions Of Constitutional Law,  And 
Questions Of Constitutional Fact 

11.641  In general 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶14. 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶22. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶47. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶17. 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶19. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶6. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶12. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 
577 (1997): 1997 Term, p. 10-12, sec. 10.4241. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶7. 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶11. 

 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 
609, 707 N.W.2d 891, at ¶6. 

 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 
2d 442, 674 N.W.2d 607, at ¶11. 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶12. 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶6. 

 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 
618 N.W.2d 251, 2000 Term WCA-78, at ¶7. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶23. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

11.642  Questions of constitutional fact 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶47. 

11.6421  In general 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶11. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶18. 
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 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶19. 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶18. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶13. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶21. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶24. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶16. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶20-25. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶19. 

 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 
N.W.2d 781, 2000 Term WSC-16, at ¶15-17. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-33, sec. 25.342. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 
767 N.W.2d 369, at ¶8. 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶3. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶7. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶7. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶13. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶11. 

 State v. Merten, 2003 WI App 171, 266 Wis. 2d 
588, 668 N.W.2d 750, at ¶5. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶2. 

 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶9. 

 State v. Williams, 2003 WI App 116, 265 Wis. 2d 
229, 666 N.W.2d 58, at ¶10. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶11. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶27. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶7-8. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶11. 

 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 
693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶10. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶9. 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶12. 
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 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 
628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353. 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 
(Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322. 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922. 

 State v. Greenwold, 189 Wis. 2d 59, 525 N.W.2d 
294 (Ct. App. 1994): 1994 Term, p. 22-2, sec. 
22.4211. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552. 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.3512. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 
111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 11-7, sec. 11.64. 

 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 
(Ct. App. 1991): 1990 Term, p. 11-12, sec. 11.64. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 11-12, sec. 11.64. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 11-8, sec. 11.64. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.621. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833. 

 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 
(Ct. App. 1988): 1988 Term, p. 11-9, sec. 11.64. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 11-8, sec. 11.63. 

 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 
(Ct. App. 1987): 1987 Term, p. 11-9, sec. 11.63. 

 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 
(Ct. App. 1987): 1987 Term, p. 11-9, sec. 11.63. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56. 

11.6422  Whether defendant has been 
denied due process is question 
of constitutional fact that 
appellate court reviews de novo 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶5. 

11.643  Constitutionality of statute 

 For cases dealing with this subject, see sec. 
47.491. 

11.644  Application of constitutional 
provisions, principles and 
standards to undisputed or 
established facts 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶31. 
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 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶12. 

 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 
N.W.2d 473, 2001 Term WSC-6, at ¶15. 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶7. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶15. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶15. 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶14. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶8. 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶5. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 29-13, sec. 29.7722. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 
555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

11.645  Application of constitutional 
principles to set of facts or facts of 
case 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶45. 

 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 
N.W.2d 713, at ¶25. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶7. 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶11. 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶19. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶19. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 
692, 738 N.W.2d 154, at ¶6. 

 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 
736 N.W.2d 189, at ¶7. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶8. 

 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 
831, 707 N.W.2d 565, at ¶12. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶30. 

 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 
666 N.W.2d 518, at ¶9. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶8. 

 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 
647 N.W.2d 430, 2001 Term WCA-438, at ¶8. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶11. 

 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 
641 N.W.2d 474, 2001 Term WCA-248, at ¶9. 
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 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 
403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶12, 
23. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

11.646  Findings of historical fact 
underlying ultimate findings of 
constitutional fact are reviewable 
under clearly erroneous standard 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

11.647  Determination whether facts 
establish constitutional violation 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶9. 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶7. 

 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 
(Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235. 

11.648  Other issues and questions 

11.6481  Application of constitutional 
principles in general 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

11.6482  Application of constitutional 
principles to facts as found 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶49. 

11.6483  Interpretation of constitutional 
provision 

 For cases dealing with this subject, see sec. 
21.511. 

11.6484  Determination of proper 
remedy for constitutional 
violation 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶41. 

11.6485  Determining whether 
particular action of court (e.g., 
ordering compulsory mental 
examination) is constitutionally 
permissible 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶33. 

11.6486  Findings of fact underlying 
constitutional decision 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶9. 

 For cases dealing generally with the standard of 
review of a trial court's factual findings, see sec. 
11.62. 

11.649  Other issues and questions 

11.6491  Whether historical or 
evidentiary facts satisfy 
relevant constitutional 
standard or requirement 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶25. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 
384 (1997): 1997 Term, p. 3-1, sec. 3.2221. 

 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 
718, 736 N.W.2d 211, at ¶14. 

11.6492  Whether facts fulfill legal 
standard 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶7. 

11.6493  Whether constitutional right to 
fair trial was violated 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 
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11.6494  Determination whether 
defendant's constitutional 
rights have been violated; 
determination whether 
individual has been denied 
constitutional right 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶17. 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶41. 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶12. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶26. 

 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 
647 N.W.2d 405, 2001 Term WCA-432, at ¶6. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶11. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

11.6495  Application of facts to 
constitutional standards and 
principles 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶9. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶12. 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶12. 

 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 
622 N.W.2d 1, 2000 Term WCA-130, at ¶9. 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-31, sec. 2.322. 

11.6496  Application of undisputed facts 
to constitutional standards and 
principles 

 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 
N.W.2d 1, at ¶14. 

 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 
623 N.W.2d 516, 2000 Term WSC-76, at ¶12. 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶6. 

11.6497  Question whether 
constitutional protection has 
been violated 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

11.6498  Reconciling constitutional 
considerations with 
requirements of statute 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶13. 

11.6499  Review of question of 
constitutional law 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶10. 

11.65  Standards Of Review Of Particular 
Findings, Rulings And Decisions 

 For cases dealing with the standards of review 
of particular findings, rulings, and decisions, see 
the section in this book where the particular point 
of law to which that finding, ruling, or decision 
relates is covered. 

11.66  Other matters 

11.661  Limitations on review of state court 
findings in federal habeas corpus 
proceeding are not necessarily 
applicable to state appellate court's 
review 

 Greene v. Georgia, 117 S. Ct. 578 (1996): 1996 
Term, p. 8-1, sec. 8.1322. 

11.662  Principles and standards for 
determining when deference is due 
trial court's decision 

11.6621  In general 

 Buford v. United States, 121 S. Ct. 1276 (2001), 
2000 Term USSC-10. 
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11.6622  Deference unnecessary where 
trial court not in "better 
position" to decide question 
than appellate court 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶19. 

11.663  Standards for granting supreme 
court review of court of appeals' 
decision 

 For cases dealing with this subject, see sec. 
11.213. 

11.7  Harmless Error 

11.71  General Principles 

11.711  In general 

 Fry v. Pliler, 127 S. Ct. 2321 (2007). 

 United States v. Benitez, 124 S. Ct. 2333 (2004). 

 Mitchell v. Esparza, 124 S. Ct. 7 (2003). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 
Term, p. 11-11, sec. 11.711. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 10-9, sec. 10.691. 

 Yates v. Evatt, 111 S. Ct. 1884 (1991): 1990 Term, 
p. 11-13, sec. 11.711. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731, and p. 2-7, sec. 2.26. 

 United States v. Montalvo-Murillo, 110 S. Ct. 2072 
(1990): 1989 Term, p. 6-7, sec. 6.611. 

 Bank of Nova Scotia v. United States, 108 S. Ct. 
2369 (1988): 1987 Term, p. 4-1, sec. 4.121. 

 Young v. United States ex rel. Vuitton et Fils S.A., 
107 S. Ct. 2124 (1987): 1986 Term, p. 199, sec. 10.61. 

 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 
154, sec. 10.61. 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 195, sec. 10.61. 

 United States v. Hasting, 103 S. Ct. 1974 (1983): 
1982 Term, p. 164, sec. 10.653. 

 Connecticut v. Johnson, 103 S. Ct. 969 (1983): 1982 
Term, p. 158, sec. 10.61. 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶23. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶45. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶42-45, 48. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶47-51. 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶114-116. 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶18. 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶38. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶40. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶60. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶28-29. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶77, 82. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶47-48. 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶35-49. 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶39-47. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶26. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶44. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶40-46. 
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 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶50. 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶45. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 
(1999): 1998 Term, p. 2-19, sec. 2.6241. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

 State v. Patricia A.M., 176 Wis. 2d 542, 500 
N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 
13.3619A. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-12, sec. 42.582. 

 State v. Daniels, 160 Wis. 2d 85, 465 N.W.2d 633 
(1991): 1990 Term, p. 40-1, sec. 40.311. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 11-9, sec. 11.72. 

 State v. Crowell, 149 Wis. 2d 859, 440 N.W.2d 352 
(1989): 1988 Term, p. 2-7, sec. 2.521. 

 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 
(1989): 1988 Term, p. 8-3, sec. 8.3412. 

 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 
(1988): 1987 Term, p. 20-8, sec. 20.833. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 

 State v. Grant, 139 Wis. 2d 45, 406 N.W.2d 744 
(1987): 1986 Term, p. 200, sec. 10.61. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 154, sec. 10.61. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 154, sec. 10.61. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 81, sec. 5.2231. 

 Town of Geneva v. Tills, 129 Wis. 2d 167, 384 
N.W.2d 701 (1986): 1985 Term, p. 154, sec. 10.61. 

 State v. Sayles, 124 Wis. 2d 593, 370 N.W.2d 265 
(1985): 1984 Term, p. 100, sec. 5.1482. 

 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 
(1985): 1984 Term, p. 99, sec. 5.1482. 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 170, sec. 10.61. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 195, sec. 10.61. 

 State v. Horenberger, 119 Wis. 2d 237, 349 N.W.2d 
692 (1984): 1983 Term, p. 195, sec. 10.61. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 80, sec. 3.823. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 195, sec. 10.61. 

 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 
(1984): 1983 Term, p. 98, sec. 4.6911. 
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 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 
(1983): 1982 Term, p. 162, sec. 10.633. 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 159, sec. 10.61. 

 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 
(1983): 1982 Term, p. 158, sec. 10.61. 

 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 
(1983): 1982 Term, p. 159, sec. 10.61. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 161, sec. 10.61. 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 161, sec. 10.61. 

 State v. Zellmer, 100 Wis. 2d 136, 301 N.W.2d 209 
(1981): 1980 Term, p. 116, sec. 10.61. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 116, sec. 10.61. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 116, sec. 10.61. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 125, sec. 9.41. 

 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 
(1980): 1979 Term, p. 124, sec. 9.41. 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 64, sec. 5.46. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 124, sec. 9.41. 

 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 
(1979): 1979 Term, p. 124, sec. 9.41. 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 124, sec. 9.41. 

 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 
692 (1979): 1978 Term, p. 94, sec. 9.41. 

 Murray v. State, 83 Wis. 2d 621, 266 N.W.2d 288 
(1978): 1977 Term, p. 67, sec. 9.41. 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 67, sec. 9.41. 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶28. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶59. 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶24. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶33, 36-37. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶8. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶46. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶37. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶42. 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶19. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶41. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶25. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶23. 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶17. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶21. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶18. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶19. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶29. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶26. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶25. 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶21. 
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 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶13. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶22. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶15, 17-18. 

 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 
702 N.W.2d 850, at ¶12. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶13. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶10. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶26. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶66. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶17. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶28. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶38. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶22. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶16. 

 State v. Moore, 2002 WI App 245, 257 Wis. 2d 670, 
653 N.W.2d 276, 2002 Term WCA-101, at ¶16. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶29. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶42. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶49. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶17-18. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶16. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶62. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶7. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶29-
30. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶19. 

 State v. VanBronkhorst, 2001 WI App 190, 247 
Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, 
at ¶19. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶18. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶30. 

 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 
614 N.W.2d 552: 1999 Term, p. 2-1, sec. 2.11231. 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 
608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 
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 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 
(Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232. 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323. 

 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 
(Ct. App. 1996): 1996 Term, p. 16-1, sec. 16.1411. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 15-1, sec. 15.141. 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312. 

 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 
(Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 15-1, sec. 15.22. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 11-8, sec. 11.72. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 11-8, sec. 11.72. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 15-6, sec. 15.61. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 16-1, sec. 16.1412. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 11-11, sec. 11.72. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 11-12, sec. 11.72. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 6-28, sec. 6.8111, and 
p. 40-2, sec. 40.981. 
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 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-20, sec. 8.6842. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 27-3, sec. 27.242. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 25-1, sec. 25.162. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

 State v. Wilson, 160 Wis. 2d 774, 467 N.W.2d 130 
(Ct. App. 1991): 1990 Term, p. 15-1, sec. 15.12. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 11-9, sec. 11.72. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 11-9, sec. 11.71. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 11-10, sec. 11.72. 

 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 
(Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 11-9, sec. 11.71. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 11-9, sec. 11.71. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 13-5, sec. 13.372. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311. 

 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 
319 (Ct. App. 1987): 1987 Term, p. 11-9, sec. 11.71. 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 8-7, sec. 8.532. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.23. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 11-9, sec. 
11.71. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 79, sec. 4.383. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 234, sec. 12.7243. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 118, sec. 5.932. 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 100, sec. 5.311. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7923. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.284. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 88, sec. 5.8441. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 155, sec. 10.62. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 
(Ct. App. 1984): 1984 Term, p. 170, sec. 10.61. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 195, sec. 
10.61. 

 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 
(Ct. App. 1984): 1983 Term, p. 175, sec. 8.572. 

 State v. Wegner, 118 Wis. 2d 419, 348 N.W.2d 603 
(Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155,. 
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 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.61. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 196, sec. 10.61. 

 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 
(Ct. App. 1983): 1983 Term, p. 166, sec. 8.231. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 161, sec. 10.61. 

 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 
324 (Ct. App. 1982): 1981 Term, p. 133, sec. 10.61. 

 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 
(Ct. App. 1982): 1981 Term, p. 133, sec. 10.61. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 116, sec. 10.61. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 116, sec. 10.61. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 117, sec. 10.61. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 117, sec. 10.61. 

 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 
(Ct. App. 1979): 1979 Term, p. 124, sec. 9.41. 

 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 
(Ct. App. 1979): 1978 Term, p. 94, sec. 9.41. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 94, sec. 9.41. 

11.712  Factors to be considered in 
determining whether error 
harmless 

11.7121  In general 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶23, 45. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶45. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶48. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶41. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶61. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶48. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶46. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶37. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶42. 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶17. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶26. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶22. 

11.7122  Strength of evidence of guilt 

 For cases dealing with this subject, see secs. 
11.717 and 11.7589. 

11.7123  Whether erroneously admitted 
evidence merely duplicates 
untained evidence 

 For cases dealing with finding the exclusion of 
evidence harmless because the evidence excluded 
is needlessly duplicative and cumulative in 
character, see sec. 11.7585. 

11.7124  Whether content of erroneously 
excluded evidence was 
effectively communicated to 
jury by other means 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶50-53. 

11.7125  Totality of credible evidence 
supporting verdict 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶26. 
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11.7126  Whether issue to which error 
relates was contested 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶17. 

11.713  Burden of proof on question of 
harmless error 

11.7131  General rule:  Burden of 
establishing harmlessness of 
error is on beneficiary of error 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶27, 45. 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶39. 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶39-40. 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶24. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶33. 

 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 
248, 750 N.W.2d 500, at ¶8. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶9. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶26. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶7. 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

11.7132  Exceptions to general rule 

11.71321  Where error occurs in 
determining whether 
defendant entitled to in 
camera review for purpose 
of determining whether he 
or she is entitled to 
disclosure of evidence 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶36-38. 

11.7133  Burden is on state to prove that 
plain error is harmless beyond 
a reasonable doubt 

 For cases dealing with this subject, see sec. 
11.49127. 

11.7134  When multiple errors occur, it 
is state's burden to prove that 
errors are, in their cumulative 
effect, harmless and not 
prejudicial 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶113. 

11.714  Comparison of test for harmless 
error and other analogous tests 

11.7141  Comparison of test for 
harmless error and test for 
prejudice under Strickland 
standards (i.e., prejudice prong 
of test for ineffective assistance 
of counsel) 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶35. 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶48. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶35. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶9. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶29. 
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 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶34. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

11.7142  Comparison of test for 
harmless error and standard for 
granting new trial in interest of 
justice 

 For cases dealing with this subject, see sec. 
11.7571. 

11.715  Harmless error rule that is 
applicable in federal habeas corpus 
proceeding 

 For cases dealing with this subject, see sec. 
10.696. 

11.716  In making harmless-error 
determination, appellate court 
weighs effect of inadmissible 
evidence against totality of credible 
evidence supporting verdict 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182. 

11.717  When other evidence of guilt is 
"overwhelming," erroneous 
admission of evidence may be 
harmless 

11.7171  In general 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

11.7172  When strong DNA evidence 
supports conviction 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶82, 91. 

11.718  Other matters 

11.7181  When evidence is needlessly 
duplicative and cumulative in 
character, its erroneous 
exclusion may be harmless 

 For cases dealing with this subject, see sec. 
11.7585. 

11.7182  Harmless error test for 
constitutional error and for 
non-constitutional error are the 
same 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶47. 

11.7183  Fact that evidence other than 
that wrongfully admitted was 
sufficient to convict does not 
render error in admitting 
evidence harmless 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶28. 

11.7184  Does harmless error rule apply 
in capital cases? 

11.71841  In general 

 Mitchell v. Esparza, 124 S. Ct. 7 (2003). 

11.71842  When jury instruction 
omits element that renders 
defendant subject to 
capital punishment 

 For cases dealing with this subject, see sec. 
11.73623. 

11.7185  Error may be prejudicial as to 
one or more counts, but 
harmless as to other count(s) 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶82, 91. 

11.7186  Standard of appellate review of 
trial court's finding of harmless 
error 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶22. 

11.7187  In determining whether error is 
prejudicial, should court 
consider all errors committed, 
i.e., cumulative effect of all 
errors committed? 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶109-13. 
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 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶64. 

11.7188  Court will not reverse 
evidentiary ruling unless it is 
prejudicial to adverse party 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶10. 

11.719  Other matters (cont'd) 

11.7191  Interplay of Wis. Stat. § 901.03 
and Wis. Stat. § 805.18(2) in 
harmless-error analysis of 
evidentiary decisions 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶17-18. 

11.7192  Error in admitting evidence is 
harmless when evidence is 
irrelevant to offense of which 
defendant was convicted 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 7-9, sec. 7.422. 

11.7193  Appellate review of harmless 
error presents question of law 
that appellate court reviews de 
novo 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.712. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶15. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶37. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶26. 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

11.7194  Reviewing court must consider 
strength of untainted evidence 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611. 

11.7195  Reviewing court must weigh 
effect of inadmissible evidence 
against totality of credible 
evidence 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

11.7196  Test for harmless error on 
appeals taken pursuant to Wis. 
Stat. § 971.31(10) (i.e., when 
defendant pleads guilty, but 
appeals denial of suppression 
motion) 

 For cases dealing with this subject, see sec. 
7.4272. 

11.7197  Formulation of harmless-error 
test that error is harmless if it is 
clear beyond reasonable doubt 
that jury would have found 
defendant guilty absent error is 
not substantially different from 
formulation that asks whether 
there is reasonable possibility 
that error contributed to 
conviction 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶16. 

11.7198  In determining whether error is 
harmless, reviewing court 
considers entire record (i.e., 
totality of the circumstances) 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶48. 

 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 
656 N.W.2d 503, 2002 Term WCA-213, at ¶38. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶16. 

11.72  Particular Applications Of Harmless-
Error Rules 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 10-9, sec. 10.691. 
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 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 2-7, sec. 2.26. 

 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 
Term, p. 27-3, sec. 27.33. 

 Pope v. Illinois, 107 S. Ct. 1918 (1987): 1986 Term, 
p. 230, sec. 12.7111. 

 United States v. Mechanik, 106 S. Ct. 938 (1986): 
1985 Term, p. 22, sec. 2.1212. 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 196, sec. 10.631. 

 Barclay v. Florida, 103 S. Ct. 3418 (1983): 1982 
Term, p. 109, sec. 6.4931. 

 United States v. Hasting, 103 S. Ct. 1974 (1983): 
1982 Term, p. 164, sec. 10.653. 

 Moore v. Illinois, 98 S. Ct. 458 (1977): 1977 Term, 
p. 68, sec. 9.422. 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶45-53. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶45. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶41-59, 76-80, 87-90, 107-08. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶49-51. 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶116-127. 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶19-25. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶42-57. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶62-77. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶28-32. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶76-82. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶49-53. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶63-64. 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶41. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶50-55. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 18-11, sec. 18.757. 

 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 
(1995): 1994 Term, p. 8-9, sec. 8.546, and p. 22-5, 
sec. 22.5411. 

 State v. Patricia A.M., 176 Wis. 2d 542, 500 
N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 
13.3619A. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-12, sec. 42.582. 

 State v. Daniels, 160 Wis. 2d 85, 465 N.W.2d 633 
(1991): 1990 Term, p. 40-1, sec. 40.31. 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 11-9, sec. 11.72. 
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 State v. Crowell, 149 Wis. 2d 859, 440 N.W.2d 352 
(1989): 1988 Term, p. 2-7, sec. 2.521. 

 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 
(1989): 1988 Term, p. 8-3, sec. 8.3412. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 
(1988): 1987 Term, p. 11-9, sec. 11.72. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611, and p. 20-7, 
sec. 20.8231. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 

 State v. Grant, 139 Wis. 2d 45, 406 N.W.2d 744 
(1987): 1986 Term, p. 200, sec. 10.62. 

 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 
(1987): 1986 Term, p. 201, sec. 10.62. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 97, sec. 5.2221. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 71, sec. 4.5311, and p. 162, sec. 
12.1264. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 81, sec. 5.2231. 

 State v. Sayles, 124 Wis. 2d 593, 370 N.W.2d 265 
(1985): 1984 Term, p. 100, sec. 5.1482. 

 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 
(1985): 1984 Term, p. 99, sec. 5.1482. 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 88, sec. 4.5424. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 135, sec. 5.994. 

 State v. Horenberger, 119 Wis. 2d 237, 349 N.W.2d 
692 (1984): 1983 Term, p. 81, sec. 3.8722. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 80, sec. 3.823. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 
(1984): 1983 Term, p. 98, sec. 4.6911. 

 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 
(1983): 1982 Term, p. 162, sec. 10.633. 

 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 
(1983): 1982 Term, p. 158, sec. 10.61. 

 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 
(1983): 1982 Term, p. 159, sec. 10.61. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 161, sec. 10.62. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 100, sec. 5.931. 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 145, sec. 8.91. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 85, sec. 5.222. 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 68, sec. 4.692. 

 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 
383 (1982): 1981 Term, p. 85, sec. 5.8325. 

 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 
(1981): 1981 Term, p. 155, sec. 12.311. 

 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 
(1981): 1980 Term, p. 145, sec. 12.922. 

 State v. Zellmer, 100 Wis. 2d 136, 301 N.W.2d 209 
(1981): 1980 Term, p. 117, sec. 10.62. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 64, sec. 5.221. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 72, sec. 5.816. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 126, sec. 9.42. 

 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 
(1980): 1979 Term, p. 125, sec. 9.42. 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 64, sec. 5.46. 
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 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 125, sec. 9.42. 

 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 
(1979): 1979 Term, p. 125, sec. 9.42. 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 125, sec. 9.42. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 94, sec. 9.42. 

 Odell v. State, 90 Wis. 2d 149, 279 N.W.2d 706 
(1979): 1978 Term, p. 94, sec. 9.42. 

 State v. Draize, 88 Wis. 2d 445, 276 N.W.2d 784 
(1979): 1978 Term, p. 95, sec. 9.42. 

 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 
(1979): 1978 Term, p. 95, sec. 9.42. 

 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 
(1979): 1978 Term, p. 95, sec. 9.42. 

 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 
692 (1979): 1978 Term, p. 95, sec. 9.42. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 95, sec. 9.42. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 95, sec. 9.42. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 95, sec. 9.42. 

 Bowie v. State, 85 Wis. 2d 549, 271 N.W.2d 110 
(1978): 1978 Term, p. 94, sec. 9.42. 

 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 
(1978): 1978 Term, p. 94, sec. 9.42. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 68, sec. 9.425. 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 68, sec. 9.424. 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 68, sec. 9.426. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 68, sec. 9.427. 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 67, sec. 9.421. 

 Simos v. State, 83 Wis. 2d 251, 265 N.W.2d 278 
(1978): 1977 Term, p. 95, sec. 9.42. 

 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 
467 (1978): 1977 Term, p. 67, sec. 9.421. 

 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 
(1978): 1977 Term, p. 68, sec. 9.423. 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶28. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶57-61. 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶24-25. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶33-37. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶47-58. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶38-43. 

 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 
227, 746 N.W.2d 509, at ¶42-44. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶42-43. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶25-28. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶23-26. 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶18. 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶20-21. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶22. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶18. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶30-33. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶27-29. 
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 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶27-37. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶25. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶22-23. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶15-18. 

 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 
702 N.W.2d 850, at ¶13. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶13-17. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶32. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶66-79. 

 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 
959, 669 N.W.2d 776, at ¶19-20. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶75. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶28-40. 

 State v. Moore, 2002 WI App 245, 257 Wis. 2d 670, 
653 N.W.2d 276, 2002 Term WCA-101, at ¶17-20. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶29. 

 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 
650 N.W.2d 885, 2002 Term WCA-56, at ¶20-22. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶46-51. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶19-23. 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶14-
18. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶16-30. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶61-17. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶20-
21. 

 State v. VanBronkhorst, 2001 WI App 190, 247 
Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, 
at ¶18-23. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶20-
22. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶30-32. 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 
614 N.W.2d 552: 1999 Term, p. 2-1, sec. 2.11231. 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 
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 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 
(Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232. 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323. 

 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 
(Ct. App. 1996): 1996 Term, p. 16-1, sec. 16.1411. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 15-1, sec. 15.141. 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822. 

 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 
(Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 15-1, sec. 15.22. 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 5-1, sec. 5.1122. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 20-13, sec. 20.384; p. 
20-17, sec. 20.843; and p. 10-2, sec. 10.121. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 11-8, sec. 11.72. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 11-8, sec. 11.72. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 
(Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142. 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 15-6, sec. 15.61. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 16-1, sec. 16.1412. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 11-11, sec. 11.72. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 20-4, sec. 20.8211, 
and p. 11-12, sec. 11.72. 
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 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 6-1, sec. 
6.141. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 27-3, sec. 27.242. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-12, sec. 15.71. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 25-1, sec. 25.162. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 18-1, 
sec. 18.22. 

 State v. Wilson, 160 Wis. 2d 774, 467 N.W.2d 130 
(Ct. App. 1991): 1990 Term, p. 15-1, sec. 15.12. 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 20-7, sec. 20.851. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 11-9, sec. 11.72. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.543. 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 9-1, sec. 9.1211. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 11-9, sec. 11.72. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 11-10, sec. 11.72. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 20-3, sec. 20.832. 

 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 
(Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 13-5, sec. 13.372. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311. 

 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 
319 (Ct. App. 1987): 1987 Term, p. 27-2, sec. 
27.2221. 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 8-7, sec. 8.532. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 8-15, sec. 8.622, and 
p. 18-2, sec. 18.611. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.23. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 8-18, sec. 
8.731. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 79, sec. 4.383. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 201, sec. 10.633. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 234, sec. 12.7243. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 118, sec. 5.932. 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 100, sec. 5.311. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 
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 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7923. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.284. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 88, sec. 5.8441. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 155, sec. 10.62. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 155, sec. 10.62. 

 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 
411 (Ct. App. 1985): 1985 Term, p. 174, sec. 12.3322. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 
(Ct. App. 1984): 1984 Term, p. 97, sec. 5.1421. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 171, sec. 10.62. 

 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 
(Ct. App. 1984): 1983 Term, p. 175, sec. 8.572. 

 State v. Wegner, 118 Wis. 2d 419, 348 N.W.2d 603 
(Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.61. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 176, sec. 8.641. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 93, sec. 4.5371, and p. 
211, sec. 12.1262. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 176, sec. 8.632. 

 State v. Harris, 114 Wis. 2d 570, 339 N.W.2d 140 
(Ct. App. 1983): 1983 Term, p. 141, sec. 6.451. 

 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 
(Ct. App. 1983): 1983 Term, p. 131, sec. 5.8921. 

 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 
324 (Ct. App. 1982): 1981 Term, p. 166, sec. 12.561. 

 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. 
App. 1982): 1981 Term, p. 133, sec. 10.631. 

 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 
(Ct. App. 1982): 1981 Term, p. 114, sec. 8.52. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 146, sec. 12.1252. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 116, sec. 10.61. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 130, sec. 12.311. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 66, sec. 5.26. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 63, sec. 5.21. 

 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 
(Ct. App. 1980): 1980 Term, p. 101, sec. 8.64. 

 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 
(Ct. App. 1979): 1979 Term, p. 125, sec. 9.42. 

 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 
(Ct. App. 1979): 1979 Term, p. 125, sec. 9.42. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 125, sec. 9.42. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 125, sec. 9.42. 

 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 
(Ct. App. 1979): 1978 Term, p. 95, sec. 9.42. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 94, sec. 9.42. 

11.73  Applicability Of Harmless-Error Rule 
To Particular Errors 

11.731  General principles 



11-147 

11.7311  In general 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 
Term, p. 11-13, sec. 11.731. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 10-9, sec. 10.691. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 Satterwhite v. Texas, 108 S. Ct. 1792 (1988): 1987 
Term, p. 11-10, sec. 11.731. 

 Young v. United States ex rel. Vuitton et Fils S.A., 
107 S. Ct. 2124 (1987): 1986 Term, p. 201, sec. 
10.631. 

 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 
156, sec. 10.631. 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶35. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶35-49. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶107. 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 11-14, sec. 11.731. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 2-7, sec. 2.1942. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶9. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 
(Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

11.7312  Applicability of harmless-error 
analysis to constitutional error 

11.73121  Constitutional errors are 
generally subject to 
harmless-error analysis 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶35. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶29. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶26. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶16. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶16. 

 State v. VanBronkhorst, 2001 WI App 190, 247 
Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, 
at ¶19. 

11.73122  But "structural" errors are 
not subject to harmless-
error analysis 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 
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 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶43. 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶29, 42-43. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶9. 

11.7313  Harmless-error rule generally 
applicable to erroneous 
admission of evidence 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶85. 

11.732  Particular errors 

11.7321  Admission of statement 
illegally obtained from 
defendant 

11.73211  Involuntary statement 

 For cases dealing with this subject, see sec. 2.26. 

11.73212  Statement taken in 
violation of Miranda: in 
general 

 For cases dealing with this subject, see sec. 
2.1911. 

11.73213  Statement taken in 
violation of Miranda: 
violation of Edwards rule 

 For cases dealing with this subject, see sec. 
2.19112. 

11.73214  Confession obtained in 
violation of right to 
counsel 

 For cases dealing with this subject, see sec. 
2.3551. 

11.73215  Errors committed at 
hearing on defendant's 
motion to suppress 
statement 

 For cases dealing with this subject, see sec. 
2.6294. 

11.7322  Denial of right to counsel 

11.73221  In general 

 For cases dealing with this subject, see sec. 
25.571. 

11.73222  Improper joint 
representation of 
codefendants 

 For cases dealing with this subject, see sec. 
25.574. 

11.73223  Denial of counsel at 
preliminary hearing 

 For cases dealing with this subject, see sec. 
25.1423. 

11.73224  Denial of counsel at 
communications between 
court and jurors 

 For cases dealing with this subject, see sec. 
25.575. 

11.73225  Absence of counsel from 
voir dire examination of 
potential jurors 

 For cases dealing with this subject, see sec. 
25.576. 

11.73226  Denial of right to counsel 
of one's own choosing 

 For cases dealing with this subject, see sec. 
25.5191. 

11.7323  Denial of right to confrontation 

 For cases dealing with this subject, see sec. 
27.441. 

11.7324  Denial of right to present a 
defense 

 For cases dealing with this subject, see sec. 28.65. 

11.7325  Instruction that improperly 
describes or allocates burden of 
proof 
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11.73251  Instruction containing 
presumption that shifts 
burden of proof or 
persuasion to defendant or 
relieves state of obligation 
to prove each element 
beyond a reasonable doubt 

 For cases dealing with this subject, see sec. 20.28. 

11.73252  Instruction that places 
burden of proof on 
defendant 

 For cases dealing with this subject, see sec. 
30.337. 

11.73253  Instruction that 
inadequately defines 
reasonable doubt 

 For cases dealing with this subject, see sec. 
30.352. 

11.73254  Error in instructions that 
does not require jury to 
find each element of crime 
under the proper standard 
of proof 

 Mitchell v. Esparza, 124 S. Ct. 7 (2003). 

 Pope v. Illinois, 107 S. Ct. 1918 (1987): 1986 Term, 
p. 230, sec. 12.7111. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 117, sec. 10.63. 

 For cases dealing with the applicability of the 
harmless-error doctrine to a deficient jury 
instruction with regard to a particular element of 
the charged offense, see sec. 11.7361. 

11.7326  Denial of right to self-
representation 

 For cases dealing with this subject, see sec. 30.47. 

11.7327  Failure to give lesser included 
offense instruction when 
warranted 

11.73271  In general 

 For cases dealing with this subject, see sec. 31.36. 

11.73272  Statute improperly 
forbidding trial court's 
giving of a jury instruction 
on a lesser-included 
offense in a capital case 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

11.7328  Improper joinder 

11.73281  Of defendants 

 For cases dealing with this subject, see sec. 6.154. 

11.73282  Of offenses 

 For cases dealing with this subject, see sec. 6.164. 

11.7329  Other errors 

11.73291  Denial of right to impartial 
judge 

 For cases dealing with this subject, see sec. 30.56. 

11.73292  Admission of evidence 
obtained in violation of 
Fourth Amendment 

 For cases dealing with this subject, see sec. 
1.9988. 

11.73293  Denial of right to public 
trial 

 For cases dealing with this subject, see sec. 30.74. 

11.733  Particular errors (cont'd) 

11.7331  Failure to poll jurors 
individually after return of 
verdict 

11.73311  In general 

 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 
N.W.2d 407, at ¶21. 

 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 
(1990): 1989 Term, p. 8-14, sec. 8.6833. 

 State v. Wojtalewicz, 127 Wis. 2d 344, 379 N.W.2d 
338 (Ct. App. 1985): 1985 Term, p. 74, sec. 4.682. 
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11.73312  Reassembling jury and 
conducting individual poll 
to render harmless trial 
court's initial error in 
denying or failing to 
conduct poll when 
required 

 For cases dealing with this subject, see sec. 
8.6864. 

11.7332  Defects in grand jury 
proceedings 

 United States v. Mechanik, 106 S. Ct. 938 (1986): 
1985 Term, p. 156, sec. 10.633. 

11.7333  Trial before fact finder with 
financial stake in outcome 

 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 
1985 Term, p. 135, sec. 8.673. 

11.7334  Systematic exclusion of 
members of defendant's race 
from grand jury 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 
Term, p. 128, sec. 8.441. 

11.7335  Ex parte communication 
between judge and a juror 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 196, sec. 10.631. 

 For cases dealing with ex parte communication 
between the judge and the whole jury, see sec. 
11.7337. 

11.7336  Failure to give requested 
instruction on drawing no 
adverse inference from 
defendant's failure to testify 

 James v. Kentucky, 104 S. Ct. 1830 (1984): 1983 
Term, p. 198, sec. 10.633. 

 Carter v. Kentucky, 101 S. Ct. 1112 (1981): 1980 
Term, p. 117, sec. 10.63. 

11.7337  Judge's communication with 
jury during deliberations in 
absence of defendant and 
counsel 

 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 
(1983): 1982 Term, p. 162, sec. 10.633. 

 For cases dealing with ex parte communication 
between the judge and a juror, see sec. 11.7335. 

11.7338  Introduction of evidence of, 
improper reference to, or 
comment on, defendant's 
silence 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 United States v. Hasting, 103 S. Ct. 1974 (1983): 
1982 Term, p. 164, sec. 10.653. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72. 

11.7339  Trial court's failure to make 
Mayday determination whether 
defendant entitled to his 
expert's examination of witness 
(e.g., victim) with respect to 
whom state's expert has 
presented testimony 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶45-47. 

11.734  Particular errors (cont'd) 

11.7341  Repeated prosecutorial 
misconduct 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

11.7342  Federal magistrate's improper 
presiding at jury selection 

 Gomez v. United States, 109 S. Ct. 2237 (1989): 
1988 Term, p. 8-1, sec. 8.161. 

11.7343  Denial of constitutional right to 
notice of charge 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 
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11.7344  Witherspoon violation 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 Gray v. Mississippi, 107 S. Ct. 2045 (1987): 1986 
Term, p. 74, sec. 4.1191. 

11.7345  Appointment of private 
attorney to handle contempt 
action for benefit of attorney's 
client 

 Young v. United States ex rel. Vuitton et Fils S.A., 
107 S. Ct. 2124 (1987): 1986 Term, p. 261, sec. 13.53. 

11.7346  Denial of qualified right to a 
public preliminary 
examination 

 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 
(Ct. App. 1990): 1989 Term, p. 30-4, sec. 30.7211. 

11.7347  Improper direction of verdict 
on element of crime 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 11-10, sec. 11.733. 

11.7348  Adjudication of guilt by wrong 
or unauthorized fact-finding 
entity 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

11.7349  Insufficiency of evidence to 
convict 

 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 
625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 
37.2321. 

11.735  Particular errors (cont'd) 

11.7351  Failure to conduct timely 
preventive detention hearing 
under federal act 

 United States v. Montalvo-Murillo, 110 S. Ct. 2072 
(1990): 1989 Term, p. 6-7, sec. 6.611. 

11.7352  Jury's improper consideration 
of invalid aggravating 
circumstance in capital case 

 Clemons v. Mississippi, 110 S. Ct. 1441 (1990): 1989 
Term, p. 9-13, sec. 9.427. 

11.7353  Improper admission of other 
crimes or acts evidence 

 For cases dealing with this subject, see sec. 
14.358 and 14.361. 

11.7354  Improper but unanswered 
question 

 For cases dealing with this subject, see sec. 
20.364. 

11.7355  Failure to poll jurors 
individually after return of 
verdict 

11.73551  In general 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-20, sec. 8.6842. 

11.73552  Reassembling jury and 
conducting individual poll 
to render harmless trial 
court's initial error in 
denying poll 

 For cases dealing with this subject, see sec. 
8.6864. 

11.7356  Failure to swear jury prior to 
receipt of evidence 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612. 

11.7357  Failure to inform pleading 
defendant of immigration 
consequences of plea 

 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 
(Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142. 

11.7358  Unconstitutionally overbroad 
jury instruction at sentencing 
stage of capital case 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 
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11.7359  Admission of evidence at 
sentencing stage of capital case 
in violation of right to counsel 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

11.736  Particular errors (cont'd) 

11.7361  Jury instruction misstating, or 
otherwise deficient with regard 
to or improperly instructing 
jury on, element of offense 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7334. 

 Johnson v. United States, 117 S. Ct. 1544 (1997): 
1996 Term, p. 11-13, sec. 11.7335. 

 California v. Roy, 117 S. Ct. 337 (1996): 1996 Term, 
p. 10-22, sec. 10.6911. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶33. 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶33-40. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶35-49. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶58-61. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 31-10, sec. 31.6531. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶58. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶15. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶11-
13. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

11.7362  Jury instruction omitting 
element of offense 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶33-40. 

11.73621  In general 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 Mitchell v. Esparza, 124 S. Ct. 7 (2003). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶10. 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶22. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶37. 

11.73622  Failure to instruct on 
element of offense where, 
at trial, defendant admits 
that element 

 For cases dealing with this subject, see sec. 
26.445. 

11.73623  When element omitted in 
capital case (in particlular, 
element that subjects 
defendant to death 
penalty), does harmless 
error rule apply? 

 Mitchell v. Esparza, 124 S. Ct. 7 (2003). 

11.73624  Failure to submit to jury, 
and to require finding 
beyond reasonable doubt, 
fact that increases penalty 
for crime beyond 
prescribed statutory 
maximum 
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 For cases dealing with this subject, see sec. 
11.7395. 

11.7363  Denial of defendant's right to 
be present at all stages of trial 

11.73631  In general 

 For cases dealing with this subject, see sec. 
8.8115. 

11.73632  During communications 
between court and jurors 

 For cases dealing with this subject, see sec. 
8.81152. 

11.7364  Failure to instruct the jury on 
the presumption of innocence 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

11.7365  Admission of identification 
evidence in violation of right to 
counsel 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

11.7366  Admission of out-of-court 
statement of a nontestifying co-
defendant in violation of right 
to counsel 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

11.7367  Denial of right to self-
representation at trial 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

11.7368  Constitutionally deficient 
reasonable doubt instruction 

 For cases dealing with this subject, see sec. 
30.352. 

11.7369  Denial of right to testify in 
one's own defense 

 For cases dealing with this subject, see sec. 
30.628. 

11.737  Particular errors (cont'd) 

11.7371  Failure to disclose exculpatory 
evidence 

 For cases dealing with this subject, see sec. 
6.8171. 

11.7372  Errors in sentencing process 

 For cases dealing with this subject, see sec. 9.957. 

11.7373  Failure to give instruction on 
defense when warranted 

 For cases dealing with this subject, see sec. 
40.155. 

11.7374  Denial of right of allocution 

 For cases dealing with this subject, see sec. 
9.1344. 

11.7375  Errors in instructions in general 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

11.7376  Claim that instruction that 
correctly stated legal principle 
violated defendant's 
constitutional rights by 
misleading jury 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

11.7377  Erroneous exclusion of 
defendant's testimony 
regarding the circumstances of 
his confession 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

11.7378  Failure to inform pleading 
defendant of immigration 
consequences of plea 

 For cases dealing with this subject, see sec. 
7.2182. 

11.7379  Discovery violations 
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 For cases dealing with this subject, see sec. 
6.8996. 

11.738  Particular errors (cont'd) 

11.7381  Instruction misstating, or 
otherwise deficient with regard 
to, the defendant's defense 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

11.7382  Trial court's erroneous grant of 
state's motion to strike 
prospective juror for cause 

 For cases dealing with this subject, see sec. 8.182. 

11.7383  Inaccurate information in 
presentence report 

 For cases dealing with this subject, see sec. 
9.2332. 

11.7384  Exclusion of evidence that 
deprived defendant of 
necessary element of defense 

 For cases dealing with this subject, see sec. 
28.652. 

11.7385  Racial discrimination in 
selection of grand jury 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-19, sec. 11.7353. 

11.7386  Denial of defendant's statutory 
right to peremptory challenges 

 For cases dealing with this subject, see sec. 
8.1555. 

11.7387  Erroneous refusal to permit 
defendant to correct mistaken 
exercise of peremptory 
challenge to prospective juror 

 For cases dealing with this subject, see sec. 
8.1598. 

11.7388  Instruction that improperly 
tells jury to accept judicially 
noticed fact as conclusively 
proven 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶6, 35-49. 

11.7389  Denial of right to jury trial 

 For cases dealing with this subject, see sec. 
26.4977. 

11.739  Particular errors (cont'd) 

11.7391  Lack of timely notice of 
violations in revocation of 
supervised release in sexual 
predator (ch. 980) proceeding 

 For cases dealing with this subject, see sec. 
10.76813. 

11.7392  Failure to comply with 
statutory procedures in 
preparation of jury list (e.g., 
clerk's failure to strike juror 
from jury list who indicated on 
juror qualification form that he 
or she did not understand 
English language) 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶39-47. 

11.7393  Defects in process by which 
determination whether to 
disclose identity of informer is 
made 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶35-49. 

11.7394  Ex parte issuance of order 

 For cases dealing with this subject, see sec. 
12.69842. 

11.7395  Failure to submit to jury, and to 
require finding beyond 
reasonable doubt, fact that 
increases penalty for crime 
beyond prescribed statutory 
maximum 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶54. 
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11.7396  Error in sending exhibit to jury 
during deliberations 

 For cases dealing with this subject, see sec. 
8.6251. 

11.7397  Admission of evidence that 
should have been excluded 
because its admission violated 
privilege against self-
incrimination 

 For cases dealing with this subject, see sec. 
24.891. 

11.7398  Error in instructing jury on 
basis or theory of liability for 
crime because that basis or 
theory of liability is (a) not 
supported by sufficient 
evidence to convict or (b) 
constitutionally or otherwise 
invalid, when evidence 
sufficient to support another 
basis or theory of liability that 
was properly considered by 
trier of fact 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

11.7399  Other particular errors 

11.73991  Denial of right to trial 
before impartial jury 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

11.73992  Denial of right to trial 
before impartial judge 

 For cases dealing with this subject, see sec. 30.57. 

11.74  Curing Error Through Instructions 

 For cases dealing with this subject, see sec. 8.541. 

11.75  Other Matters 

11.751  Failure to object as indication of 
seriousness of error 

 Lowenfield v. Phelps, 108 S. Ct. 546 (1988): 1987 
Term, p. 9-4, sec. 9.421. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶83. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 11-10, sec. 11.751. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 164, sec. 10.651. 

 Odell v. State, 90 Wis. 2d 149, 279 N.W.2d 706 
(1979): 1978 Term, p. 95, sec. 9.451. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 11-13, 
sec. 11.751. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 117, sec. 10.651. 

11.752  Legislative interference with right 
of judiciary to determine when 
error is harmless 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 164, sec. 10.652. 

11.753  Refusal to apply harmless error 
rule in order to discipline 
prosecutor for misconduct 

 United States v. Hasting, 103 S. Ct. 1974 (1983): 
1982 Term, p. 164, sec. 10.653. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 203, sec. 10.893. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

11.754  Reversal when error harmless, as 
disciplinary measure 

 For cases dealing with this subject, see sec. 
11.753. 

11.755  Application of harmless error rule 
when defendant pleads guilty 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 50, sec. 3.1112. 

11.756  In considering whether to reverse, 
court should take into account 
victim's concerns 

 State v. Grant, 139 Wis. 2d 45, 406 N.W.2d 744 
(1987): 1986 Term, p. 202, sec. 10.651. 
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11.757  Comparison of test for harmless 
error with other tests or standards 

11.7571  With standard for granting new 
trial in interest of justice 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 11-11, sec. 11.812. 

11.7572  With prejudice prong of test for 
ineffective assistance of 
counsel 

 For cases dealing with this subject, see sec. 
11.7141. 

11.758  Other matters 

11.7581  Applicability of civil statutory 
harmless-error rule (Wis. Stat. § 
805.18(2)) to criminal cases 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶41. 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶32. 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9. 

11.7582  Relationship of Wis. Stat. § 
805.18, to harmless error test 
created by case law 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 For cases dealing with this subject, see sec. 
11.7186. 

11.7583  When necessary predicate to 
prosecutor's action ultimately 
established, there is no harm in 
prosecutor's action occurring 
before necessary predicate 
established 

 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432. 

11.7584  When evidence admitted at 
hearing at which court is trier 
of fact is admissible for one 
purpose, but not for another 
purpose, it may be assumed 
that trial court used evidence 
for proper purpose 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 11-16, sec. 11.752. 

11.7585  Finding exclusion of evidence 
harmless because evidence is 
needlessly duplicative and 
cumulative in character 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

11.7586  In assessing whether evidence 
was overwhelming, and 
therefore error was harmless, 
may consider fact that jury 
deliberated only a short time 
after multi-day trial 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

11.7587  Statutory harmless-error rule 
found in criminal code (Wis. 
Stat. § 971.26) 

11.75871  In general 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶32. 

11.75872  Does not apply to failure to 
comply with statutory 
obligation to inform 
defendant who is pleading 
guilty of deportation 
consequences of plea 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶32-42. 

11.7588  Harmless error rule is 
injunction on courts that courts 
are required to address even if 
parties do not 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶47. 
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11.7589  In determining whether error is 
harmless, court may consider 
strength of untainted evidence 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶66. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶42. 

11.759  Other matters (cont'd) 

11.7591  Applicability of harmless error 
rule to appeals taken pursuant 
to Wis. Stat. § 971.31(10) (i.e., 
when defendant pleads guilty, 
but appeals denial of 
suppression order) 

 State v. Armstrong, 225 Wis. 2d 121, 591 N.W.2d 
604 (1999): 1998 Term, p. 11-20, sec. 11.751. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 
762 N.W.2d 711, at ¶44. 

 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 
608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232. 

 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 
(Ct. App. 1995): 1995 Term, p. 7-9, sec. 7.422. 

 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

11.7592  Standard of appellate review of 
trial court's finding of harmless 
error 

 For cases dealing with this subject, see sec. 
11.7186. 

11.7593  In determining whether error is 
prejudicial, should court 
consider all errors committed, 
i.e., cumulative effect of all 
errors committed? 

 For cases dealing with this subject, see sec. 
11.7187. 

11.7594  Appellate review of harmless 
error presents question of law 
that appellate court reviews de 
novo 

 For cases dealing with this subject, see sec. 
11.7193. 

11.8  Other Appellate Matters 

11.81  Reversal In Interest Of Justice 

11.811  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶22, 84-89. 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶39-51. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶28, 30, 56, 65. 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶14. 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶109-156. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶33-43. 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶12, 49. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 
(1996): 1995 Term, p. 11-20, sec. 11.8121. 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 11-10, sec. 11.811. 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 8-13, sec. 8.565. 
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 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 
(1989): 1988 Term, p. 13-5, sec. 13.373. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 11-11, sec. 11.811. 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 11-5, sec. 11.4211. 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 

 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 
(1987): 1986 Term, p. 204, sec. 10.81. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 206, sec. 10.81. 

 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 174, sec. 10.81. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 200, sec. 10.81. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 200, sec. 10.81. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 200, sec. 10.81. 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 166, sec. 10.812. 

 State v. Cuyler, 110 Wis. 2d 133, 327 N.W.2d 662 
(1983): 1982 Term, p. 166, sec. 10.811. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 127, sec. 9.51. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 127, sec. 9.51. 

 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 
(1980): 1979 Term, p. 127, sec. 9.51. 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 126, sec. 9.51. 

 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 
(1980): 1979 Term, p. 126, sec. 9.51. 

 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 
(1980): 1979 Term, p. 126, sec. 9.51. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 126, sec. 9.51. 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 126, sec. 9.51. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 126, sec. 9.51. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 96, sec. 9.51. 

 Schultz v. State, 87 Wis. 2d 167, 274 N.W.2d 614 
(1979): 1978 Term, p. 96, sec. 9.51. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 95, sec. 9.51. 

 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 
(1978): 1978 Term, p. 95, sec. 9.51. 

 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 
(1978): 1978 Term, p. 95, sec. 9.51. 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 69, sec. 9.57. 

 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 
(1978): 1977 Term, p. 69, sec. 9.57. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 69, sec. 9.57. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 69, sec. 9.57. 

 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 
(1977): 1977 Term, p. 69, sec. 9.57. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶8, 28. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶11. 

 State v. Weiss, 2008 WI App 72, 312 Wis. 2d 382, 
752 N.W.2d 372, at ¶16-17. 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶20. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶7. 
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 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶20-23. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶12-13, 35-41. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶62. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶49-50. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶40-44. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶24-28. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶35-38. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶24-25. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶52. 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶25. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶31. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sc. 38.611. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 11-9, sec. 11.811. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 10-1, sec. 10.1211. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 
11.4915. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 11-13, sec. 11.811. 

 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 
(Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.811. 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.561. 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.811. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 11-10, sec. 11.811. 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 11-10, sec. 
11.811. 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 11-10, sec. 11.811. 

 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 
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 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.811. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.811. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.811. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 11-14, sec. 
11.811. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 11-8, sec. 11.811. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 11-8, sec. 11.811. 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 11-8, sec. 11.811. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 11-16, sec. 11.811. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 11-17, sec. 
11.811. 

 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 
(Ct. App. 1990): 1990 Term, p. 11-16, sec. 11.811. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-3, sec. 10.122. 

 State v. Smith, 153 Wis. 2d 739, 451 N.W.2d 794 
(Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.153. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 11-10, sec. 11.811. 

 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 
(Ct. App. 1989): 1989 Term, p. 11-10, sec. 11.811. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 8-10, sec. 8.565. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 11-10, sec. 11.811. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 11-10, sec. 11.811. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 11-11, sec. 11.811. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 11-11, sec. 11.811. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 11-10, sec. 11.81. 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 11-11, sec. 11.81. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 11-12, sec. 11.81. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 206, sec. 10.81. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 206, sec. 10.81. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 206, sec. 10.81. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 175, sec. 10.81. 

 State v. Shaw, 124 Wis. 2d 363, 369 N.W.2d 772 
(Ct. App. 1985): 1984 Term, p. 175, sec. 10.81. 

 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 
(Ct. App. 1984): 1983 Term, p. 200, sec. 10.81. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 201, sec. 10.81. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 200, sec. 10.81. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 201, sec. 10.81. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 201, sec. 10.81. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 166, sec. 10.811. 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 135, sec. 
10.81. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 118, sec. 10.81. 
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 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 87, sec. 7.12. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 127, sec. 9.51. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 126, sec. 9.51. 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 126, sec. 9.51. 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 96, sec. 9.51. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 96, sec. 9.51. 

11.812  On ground real controversy not 
fully tried 

11.8121  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶84-89. 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶39-51. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶56, 65. 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶14, 40. 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶38. 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶109-156. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶33-43. 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶12, 49. 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 
(1996): 1995 Term, p. 11-20, sec. 11.8121. 

 State v. O'Dell, 193 Wis. 2d 333, 532 N.W.2d 741 
(1995): 1994 Term, p. 38-10, sec. 38.8631. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶8, 28. 

 State v. Weiss, 2008 WI App 72, 312 Wis. 2d 382, 
752 N.W.2d 372, at ¶16. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶18-19. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶7. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶21-22. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶12, 35-41. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶57. 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶30. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶6. 

 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 
706 N.W.2d 152, at ¶22-23. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶43. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶51. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶74. 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶7. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶24-25. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶2, 18-20. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶55-56. 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶20. 
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 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-23, sec. 7.474. 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 
(Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221. 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 11-14, sec. 11.8121. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 11-11, sec. 11.814. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 11-10, sec. 
11.811. 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 11-17, sec. 11.8121. 

11.8122  Not limited to evidentiary error 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211. 

11.8123  No need to show likelihood of 
different result on retrial 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶38. 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶114. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶97. 

 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 
(1996): 1995 Term, p. 11-20, sec. 11.8121. 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶18. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶36. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶6. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶27. 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211. 

11.8124  When alleged ground for 
reversal occurred at 
suppression hearing 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 
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11.8125  Defendant not entitled to new 
trial on ground real controversy 
not fully tried because of 
failure to raise defense to 
criminal charge when failure to 
raise defense was result of 
defendant's decision to proceed 
without counsel 

 For cases dealing with this subject, see sec. 
11.8194. 

11.8126  Defendant not entitled to new 
trial on ground real controversy 
not fully tried because certain 
evidence was excluded when 
exclusion of evidence was 
proper 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶13, 25. 

11.8127  Defendant not entitled to new 
trial on ground real controversy 
not fully tried because defense-
requested instruction not given 
when denial of instruction was 
proper 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶18. 

11.8128  This ground does not allow 
defendant to obtain new trial in 
attempt to present different 
defense than one presented by 
competent counsel, which 
failed to persuade jury 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶37. 

11.8129  Other matters 

11.81291  Argument that can be 
framed under ineffective 
assistance of counsel may 
also support motion for 
new trial because real 
controversy was not fully 
tried 

 For cases dealing with this subject, see sec. 
11.8182. 

11.81292  Reversal on ground real 
controversy not fully tried 
based on error or 
deficiency in jury 
instruction 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶19. 

11.813  On ground of miscarriage of justice 

11.8131  In general 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶56, 65. 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶14. 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶7. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶21, 23. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶55-56. 

 State v. English-Lancaster, 2002 WI App 74, 252 
Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, 
at ¶24-25. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶31. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 
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 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 11-10, sec. 
11.811. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221. 

11.8132  Need to show likelihood of 
different result on retrial 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶14. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶7. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶21, 23. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶27. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶31. 

11.8133  When alleged basis for reversal 
occurred during suppression 
hearing 

 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 
(1997): 1996 Term, p. 1-40, sec. 1.931. 

11.8134  Defense counsel's misadvising 
defendant regarding potential 
imprisonment on lesser offense 
to which state is ready to accept 
a plea does not warrant new 
trial in interest of justice when 
misinformation is corrected 
before trial 

 State v. English-Lancaster, 2002 WI App 74, 252 
Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, 
at ¶23-30. 

11.814  Reversal based on post-conviction 
affidavit of person asserting 
responsibility for crime 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 166, sec. 10.812. 

11.815  Appellate review of grant or denial 
of reversal in the interest of justice 

11.8151  Court of appeals' review of trial 
court's denial of new trial in 
interest of justice 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶13. 

 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 8-3, sec. 8.431. 

11.8152  Supreme court's review of court 
of appeals' denial of new trial 
in interest of justice 

 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 
216 (1995): 1994 Term, p. 1-28, sec. 1.7613. 

11.8153  Supreme court's review of court 
of appeals' grant of new trial in 
interest of justice 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 167, sec. 10.813. 

11.816  Is reversal in interest of justice 
authorized on appeal from denial 
of sec. 974.06 motion? 

 For cases dealing with this subject, see sec. 
10.287. 

11.817  Comparison of test for harmless 
error and standard for granting new 
trial in interest of justice 

 For cases dealing with this subject, see sec. 
11.7571. 

11.818  Situations to which power of 
discretionary reversal not intended 
to apply 

11.8181  Power of discretionary reversal 
not intended to enable 
defendant to present 
alternative defense or pursue 
different strategy at new trial 
when defense presented or 
strategy pursued at first trial 
fails 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶20. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.816. 
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 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.811. 

11.8182  May defendant seek 
discretionary reversal so as to 
circumvent requirements of 
ineffective-assistance-of-
counsel claim when request for 
discretionary reversal is based 
on deficiencies that are 
attributable to defense counsel 
and that could be basis for 
claiming ineffective assistance 
of counsel? 

11.81821  In general 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶14-17. 

11.81822  Is power of discretionary 
reversal intended to enable 
defendant to circumvent 
requirements of 
ineffective-assistance-of-
counsel claim when 
counsel is alleged to have 
been ineffective for failure 
to pursue particular 
defense? 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶14-17. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.816. 

11.819  Other matters 

11.8191  Seeking new trial in interest of 
justice by aggregating 
individual errors previously 
claimed but rejected by 
appellate court; "zero plus zero 
equals zero" 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶87. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶35. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶43. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶24. 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶22. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 11-11, sec. 11.814. 

11.8192  Source of right to reverse in 
interest of justice 

11.81921  In general 

 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 
(1996): 1995 Term, p. 11-20, sec. 11.8121. 

11.81922  Supreme court has both 
inherent and statutory 
power to grant new trial in 
interest of justice 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶113. 

11.8193  In assessing whether interest of 
justice requires reversal, may 
consider that evidence was 
overwhelming as evidenced by 
short time jury deliberated 
after multi-day trial 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

11.8194  Defendant not entitled to new 
trial in interest of justice 
because of failure to raise 
defense to criminal charge 
when failure to raise defense 
was result of defendant's 
decision to proceed without 
counsel 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 
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11.8195  When defendant has asked trial 
court for new trial in interest of 
justice, but request has been 
denied, court of appeals does 
not apply deferential standard 
of review to trial court's denial 
of request but rather exercises 
its own sound discretion to 
determine whether reversal in 
interest of justice is required 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 

11.8196  Discretion to grant new trial in 
interest of justice should be 
exercised sparingly and with 
great caution 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶28. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶36. 

11.8197  Court will exercise discretion to 
grant new trial in interest of 
justice "only in exceptional 
cases" 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶86. 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶42. 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶18. 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶114. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶28. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶27. 

 State v. Brown, 2002 WI App 260, 258 Wis. 2d 
237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶7. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶55. 

11.8198  Need to develop new-trial-in-
interest-of-justice argument to 
have it considered by appellate 
court 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶8. 

11.8199  Other matters 

11.81991  On appeal from denial of § 
974.06 motion, does 
supreme court have 
authority to remand to 
circuit court for motion for 
postconviction relief based 
upon interest of justice? 

 For cases dealing with this subject, see sec. 
10.288. 

11.81992  Court of appeals' and 
supreme court's 
discretionary reversal 
powers are coterminous 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶113. 

11.81993  Power of discretionary 
reversal is plenary and not 
necessarily restrained by 
other possible means of 
relief 

 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 
700 N.W.2d 98, at ¶114. 

11.81994  Court's right to exercise 
power to reverse in interest 
of justice sua sponte 
without request from party 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶16. 

11.81995  Remand to trial court for 
motion for postconviction 
relief in interest of justice 

 For cases dealing with this subject, see sec. 
11.876. 

http://www.wicourts.gov/html/ca/99/99-0705.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=43626�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26600�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33409�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29557�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=21373�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18982�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=43626�
http://www.wicourts.gov/html/ca/03/03-1253.htm�
http://www.wicourts.gov/html/ca/99/99-0635.htm�
http://www.wicourts.gov/html/ca/01/01-1934.htm�
http://www.wicourts.gov/html/ca/00/00-3224.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18982�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18982�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=21373�


11-167 

11.81996  Reversal of jury's rejection 
of defendant's insanity 
defense at responsibility 
phase of bifurcated trial 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶30-
45. 

11.81997  Power of discretionary 
reversal used sparingly and 
with great caution 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶21. 

11.82  Appellate Court Limited To And 
Bound By Record 

11.821  In general 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 11-9, sec. 11.821. 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶15. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶18. 

 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 
647 N.W.2d 430, 2001 Term WCA-438, at ¶12. 

 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 
(Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.82. 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 11-10, sec. 11.811. 

 State v. Riley, 172 Wis. 2d 452, 493 N.W.2d 401 
(Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.821. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453. 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.451. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 11-10, sec. 11.82. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 11-10, sec. 11.82. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 11-3, sec. 11.351. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 175, sec. 10.82. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 201, sec. 10.82. 

 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 
(Ct. App. 1981): 1980 Term, p. 112, sec. 10.251. 

 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 
(Ct. App. 1979): 1979 Term, p. 127, sec. 9.52. 

 For cases dealing with the prohibition on the 
briefs of the parties referring to matters outside the 
record, see sec. 11.341. 

11.822  When factual assertions of briefs 
are not disputed by parties, 
appellate court may accept them as 
true 

 For cases dealing with this subject, see sec. 
11.8642. 

11.823  Appellate court's consideration of 
document not part of record 

 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 
667 N.W.2d 813, at ¶4. 

 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 
589 (Ct. App. 1999): 1999 Term, p. 11-18, sec. 
11.822. 

11.824  Consideration of document 
included in party's brief that is not 
part of record when opposing party 
does not dispute accuracy and/or 
authenticity of document 

 For cases dealing with this subject, see sec. 
11.3412. 
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11.83  Appellate Court's Response To 
Litigant's Utilization Of Wrong 
Remedy 

11.831  In general 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶30. 

11.832  Treating notice of appeal as 
invocation of court's supervisory 
jurisdiction 

 For cases dealing with this subject, see sec. 
11.146. 

11.833  Treating petition for supervisory 
writ as appeal 

 For cases dealing with this subject, see sec. 
11.147. 

11.834  Treating notice of appeal as 
petition for leave to appeal 
nonfinal order 

 For cases dealing with this subject, see sec. 
11.1192. 

11.835  Treating petition for leave to 
appeal nonfinal order as notice of 
appeal 

 For cases dealing with this subject, see sec. 
11.1272. 

11.836  Treating notice of appeal from 
nonfinal order as notice of appeal 
from final judgment of conviction 

 For cases dealing with this subject, see sec. 
11.1194. 

11.837  Treating petition for writ of habeas 
corpus as petition for writ of 
certiorari 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

11.838  Treating untimely sec. 809.30 (i.e., 
sec. 974.02) motion as sec. 974.06 
motion 

 For cases dealing with this subject, see sec. 
10.112. 

11.839  Treating notice of appeal from 
decision as appeal from final 
judgment incorporating decision 

 For cases dealing with this subject, see sec. 
11.1195. 

11.84  Affirmance Of Conviction Or Ruling 
On Basis Not Considered Or Relied On 
Below 

11.841  Affirmance of conviction on basis 
other than that considered by trier 
of fact; conviction can stand only if 
evidence was sufficient to convict 
on theory or mode of commission 
presented to jury 

 Pope v. Illinois, 107 S. Ct. 1918 (1987): 1986 Term, 
p. 230, sec. 12.7111. 

 Cabana v. Bullock, 106 S. Ct. 689 (1986): 1985 
Term, p. 62, sec. 4.1191. 

 Chiarella v. United States, 100 S. Ct. 1108 (1980): 
1979 Term, p. 127, sec. 9.57. 

 Dunn v. United States, 99 S. Ct. 2190 (1979): 1978 
Term, p. 96, sec. 9.54. 

 Presnell v. Georgia, 99 S. Ct. 235 (1979): 1978 
Term, p. 96, sec. 9.54. 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 
393, 742 N.W.2d 332, at ¶14. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶27. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 
(Ct. App. 1987): 1986 Term, p. 233, sec. 12.7233. 

 For cases dealing with the effect of insufficiency 
of the evidence as to one basis or theory of liability 
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considered by trier of fact when evidence sufficient 
to support another basis or theory of liability 
considered by trier of fact, see sec. 19.551. 

11.842  Affirmance of ruling on basis 
rejected by, not considered by, or 
not relied upon by, court below 

11.8421  In general 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 11-21, sec. 11.842. 

 Thigpen v. Roberts, 104 S. Ct. 2916 (1984): 1983 
Term, p. 201, sec. 10.85. 

 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, 
p. 136, sec. 10.85. 

 Steagald v. United States, 101 S. Ct. 1642 (1981): 
1980 Term, p. 118, sec. 10.85. 

 Colautti v. Franklin, 99 S. Ct. 675 (1979): 1978 
Term, p. 97, sec. 9.55. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 11-21, sec. 11.842. 

 State v. Patricia A.M., 176 Wis. 2d 542, 500 
N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 
13.3619A. 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 19-2, sec. 19.512. 

 State v. Martinez (Jose), 150 Wis. 2d 62, 440 
N.W.2d 783 (1989): 1988 Term, p. 11-12, sec. 11.842. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 11-12, sec. 11.85. 

 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 
(1987): 1987 Term, p. 11-13, sec. 11.85. 

 State v. Horn, 139 Wis. 2d 473, 407 N.W.2d 854 
(1987): 1986 Term, p. 207, sec. 10.85. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 166, sec. 10.271. 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 201, sec. 10.85. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 126, sec. 10.1142. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 126, sec. 10.1142. 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 136, sec. 10.85. 

 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 
770 N.W.2d 779, at ¶7. 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶18. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶15. 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶10. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶10. 

 State ex rel. Pharm v. Bartow, 2005 WI App 215, 
287 Wis. 2d 663, 706 N.W.2d 693, at ¶12. 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶10. 

 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶3. 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶4. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶11. 

 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 
653 N.W.2d 895, 2002 Term WCA-149, at ¶6. 

 State ex rel. West v. Bartow, 2002 WI App 42, 250 
Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, 
at ¶7. 

 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 
639 N.W.2d 213, 2001 Term WCA-169, at ¶21. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶27. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶25-26. 
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 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 
261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶45. 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶11. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶11. 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 
316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421. 

 State v. Tolefree, 209 Wis. 2d 421, 563 N.W.2d 175 
(Ct. App. 1997): 1996 Term, p. 11-14, sec. 11.842. 

 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 
756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 
10.842. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-23, sec. 
11.842. 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 
(Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 11-11, 
sec. 11.842. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 19.641. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.842. 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231. 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 11-6, sec. 11.4911. 

 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 
(Ct. App. 1990): 1990 Term, p. 11-17, sec. 11.842. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 11-17, sec. 
11.842. 

 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 
573 (Ct. App. 1990): 1989 Term, p. 11-11, sec. 
11.842. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 11-10, sec. 11.842. 
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 State v. Smith, 153 Wis. 2d 739, 451 N.W.2d 794 
(Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842. 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842. 

 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 
(Ct. App. 1989): 1988 Term, p. 11-12, sec. 11.842. 

 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 
(Ct. App. 1989): 1988 Term, p. 11-12, sec. 11.842. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 152, sec. 10.441. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 176, sec. 10.85. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 201, sec. 10.84. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 118, sec. 10.85. 

 For cases dealing with the respondent's right to 
make arguments on appeal even though the 
argument was not presented to or considered by 
the trial court, see sec. 11.495. 

 For cases dealing with the appellate court's 
sustaining of a discretionary decision on a basis 
other than that relied upon by the trial court, see 
sec. 11.6161. 

11.8422  Respondent may not seek 
affirmance of ruling on basis 
not presented to trial court 
when failure to do so has 
prevented opposing party from 
presenting evidence relevant to 
determining whether that basis 
for affirmance exists or curing 
omission that provides grounds 
for that basis for affirmance 

 For cases dealing with this subject, see sec. 
11.4956. 

11.8423  Failure to argue particular 
purpose for admission of other 
acts evidence in trial court may 
bar state on appeal from 
relying on that purpose to 
justify admission of evidence 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶11. 

11.8424  Refusal to affirm action (e.g., 
imposition of restitution under 
restitution statute) based on 
alleged alternative authority for 
action (e.g., imposition of 
restitution as condition of 
probation) when trial court did 
not invoke that authority for its 
action 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶26. 

11.8425  When appellate court affirms 
on other grounds, it need not 
discuss grounds on which trial 
court relied 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶18. 

 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 
422, 724 N.W.2d 685, at ¶10. 

11.85  Principles Of Appellate Adjudication 
Of Constitutionality Of Statutes 

 For cases dealing with this subject, see sec. 47.4. 

11.86  Principles Relating To Necessary Fact 
Finding; Appellate Court's Response 
To Trial Court's Failure To Make 
Findings Of Fact 

11.861  In general 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶19. 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶9. 

11.862  Remand to trial court for fact 
finding 

11.8621  In general 
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 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶15. 

 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 118, sec. 10.871. 

 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 
(1978): 1977 Term, p. 69, sec. 9.56. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶18. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶37. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶23. 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 
756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

 State v. Greenwold, 181 Wis. 2d 881, 512 N.W.2d 
237 (Ct. App. 1994): 1993 Term, p. 11-11, sec. 
11.862. 

 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 
(Ct. App. 1992): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134, 
and p. 203, sec. 10.72. 

 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 
(Ct. App. 1983): 1983 Term, p. 166, sec. 8.231. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 168, sec. 10.871. 

 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 41, sec. 3.182. 

 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 
(Ct. App. 1981): 1981 Term, p. 136, sec. 10.871. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 135, sec. 10.72. 

 For cases dealing with this subject in the context 
of appeals raising suppression issues, see secs. 
1.984 and 2.6561. 

11.8622  When trial court has held 
hearing on matter, but has not 
made necessary finding of fact 

 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. 
App. 1998): 1997 Term, p. 12-7, sec. 12.6831. 

11.8623  Remand not appropriate to 
allow party to do what he 
should have done before 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

11.8624  Court of appeals is not fact-
finding court 

 For cases dealing with this subject, see sec. 
11.8691. 

11.863  Appellate court's independent 
determination of factual issues 

11.8631  In general 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 150, sec. 8.2356. 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 137, sec. 10.872. 

 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 
(1980): 1980 Term, p. 18, sec. 1.834. 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶17. 

 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 
(Ct. App. 1992): 1992 Term, p. 1-2, sec. 1.1212. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 203, sec. 10.72. 

 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 
(Ct. App. 1983): 1983 Term, p. 166, sec. 8.231. 

 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 199, sec. 10.721. 
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 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 
243 (Ct. App. 1981): 1981 Term, p. 137, sec. 10.872. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 135, sec. 10.72. 

 For cases dealing with this subject in the context 
of appeals raising suppression issues, see secs. 
1.986 and 2.6562. 

11.8632  Power of appellate court to 
decide issues of fact 

11.86321  In general 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶2. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶36. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

11.86322  Appellate court may not 
resolve issue of intent 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶16. 

11.86323  Court of appeals is without 
jurisdiction to make factual 
findings 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶2. 

11.8633  Appellate court may assume 
facts, reasonably inferable from 
record, in manner that supports 
trial court's decision 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶19. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶30. 

11.864  Fact-finding implicit in trial court's 
decision and jury's verdict 

11.8641  Assumption that trial court 
determined factual issues in 
support of its decision 

11.86411  In general 

 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 
N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 11-10, sec. 11.863. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶18. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶24. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶14. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶20. 

 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 
(Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223. 

 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 
(Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185. 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 11-10, sec. 11.863. 

 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 
(Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243. 

 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 
(Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651. 

 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 
322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 30, sec. 1.833. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 202, sec. 10.873. 

 For cases dealing with this subject in the context 
of appeals raising suppression issues, see secs. 
1.985 and 2.6563. 

11.86412  Appellate court may 
assume facts, reasonably 
inferable from record, in 
manner that supports trial 
court's decision 
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 For cases dealing with this subject, see sec. 
11.8633. 

11.8642  Jury impliedly finds 
underlying facts if those facts 
are necessary to ultimate fact of 
guilt or innocence 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶42. 

11.865  Establishing facts by alleging them 
in briefs 

11.8651  General rule: briefs by counsel 
do not establish facts 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 11-10, sec. 11.811. 

11.8652  Undisputed factual assertions 
made in parties' briefs may be 
accepted by appellate court as 
true 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 11-15, sec. 11.866. 

11.8653  Where state does not challenge 
defendant's assertion, appellate 
court may accept it as true 

 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 
684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476. 

11.866  Establishing facts by drawing 
inferences 

11.8661  Appellate court bound to 
accept inference that supports 
fact-finder's conclusion 

 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 
322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822. 

 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 9-7, sec. 9.23. 

11.8662  When two competing 
inferences can be drawn from 
facts, appellate court bound to 
accept inference drawn by fact 
finder 

 For cases dealing with this subject, see sec. 
11.6221. 

11.8663  Use of "negative inference" to 
sustain finding of particular 
factual proposition: fact 
finder's right to affirmatively 
conclude that truth is opposite 
of witness's incredible 
testimony 

 For cases dealing with this subject, see sec. 
11.6285. 

11.8664  Determining reasonableness of 
inference is recognized 
appellate function 

 For cases dealing with this subject, see sec. 
11.6224. 

11.8665  If only one reasonable 
inference is available, drawing 
of that inference is question of 
law 

 For cases dealing with this subject, see sec. 
11.6225. 

11.8666  In reviewing trial court's 
decision, appellate court will 
assume facts, reasonably 
inferable from record, in 
manner that supports that 
decision 

 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 
359, 722 N.W.2d 731, at ¶22, 28. 

11.867  When record incomplete, facts 
essential to sustain trial court's 
decision will be assumed; 
assumption that missing material 
supports trial court's ruling 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶5. 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶24. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶28, 29, 33. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶18. 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶19. 
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 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶5. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶5. 

 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 
625 N.W.2d 923, 2000 Term WCA-259, at ¶10. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 11-11, sec. 11.861. 

11.868  Conclusion that finding of fact is 
implicit in trial court's ruling 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 11-10, sec. 11.862. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971. 

11.869  Other principles 

11.8691  Court of appeals is not fact-
finding court 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶18. 

11.8692  Circuit court's silence as to 
particular allegations supports 
finding that circuit court did 
not find evidence supporting 
those allegations credible 

 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 
N.W.2d 24, at ¶87. 

11.8693  In absence of specific findings, 
appellate court may search 
record to determine whether 
evidence supports trial court's 
decision 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶17. 

11.87  Appellate Remedies Other Than New 
Trial 

11.871  Remand for retrospective 
determination of issue 

 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 
(1988): 1988 Term, p. 8-16, sec. 8.8221. 

 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 
(1988): 1988 Term, p. 8-17, sec. 8.8222. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶29. 

 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 
224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231. 

11.872  Resolution of issue by trial court 
based on record already created 

 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 
(1989): 1988 Term, p. 11-12, sec. 11.872. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

11.873  Remand for further consideration 
of issue 

11.8731  In general 

 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 
756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582. 

11.8732  Remand for new suppression 
hearing on defendant's appeal 
from denial of suppression 
motion after entry of guilty 
plea pursuant to Wis. Stat. § 
971.31(10) 

11.87321  Relief to which defendant 
is entitled if trial court 
reaffirms denial of 
suppression motion after 
new hearing 

 For cases dealing with this subject, see sec. 7.428. 

11.874  Remand for new hearing on issue 

11.8741  In general 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶27-30. 
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11.8742  When judge at original hearing 
held on issue in trial court was 
not impartial 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶27-30. 

11.875  Appellate court determination of 
issue when trial court in no better 
position than appellate court to 
decide issue 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

11.876  Modifying judgment of conviction 
of greater offense on which 
evidence insufficient to judgment 
of conviction of lesser offense on 
which evidence is sufficient 

 For cases dealing with this subject, see sec. 
19.577. 

11.877  Remand to trial court for motion 
for postconviction relief in interest 
of justice 

11.8771  Authority to grant 

11.87711  In general 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶15. 

11.87712  Authority to grant sua 
sponte when defendant 
does not request remand 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶16. 

11.8772  Test for granting 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶18. 

11.8773  Appropriateness of granting in 
particular case 

 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 
N.W.2d 436, at ¶17-42. 

11.878  Remand for resolution of issues not 
considered by trial court because 
such consideration was not 
necessary in view of its decision, 
but now is necessary because of 
appellate court's reversal of that 
decision 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶88-89. 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 
(Ct. App. 1992): 1992 Term, p. 1-45, sec. 1.8341. 

11.879  Other remedies 

11.8791  Remedies for errors in 
sentencing 

 For cases dealing with this subject, see sec. 9.94. 

11.8792  When appellate court reaches 
conclusion that has effect of 
negating plea bargain (e.g., 
when it sets aside conviction on 
one offense to which defendant 
pled guilty pursuant to plea 
bargain), remedy is recision of 
entire plea agreement, 
reinstatement of original 
charges, and remand for further 
proceedings on them 

 For cases dealing with this subject, see sec. 
7.1985. 

11.8793  When trial court applied wrong 
legal standard, case may be 
remanded to trial court to 
decide issue under proper legal 
standard 

 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 
(Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221. 
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11.8794  Remand for determination 
whether there is sufficient 
foundation establishing 
relevancy of evidence and 
whether probative value is 
substantially outweighed by 
counterveiling factors when 
trial court has summarily and 
wrongfully excluded evidence 
without making that 
determination 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

11.8795  When conviction and sentence 
on one count of multi-count 
judgment of conviction set 
aside, need for, and propriety 
of, remand for resentencing on 
remaining counts 

 For cases dealing with this subject, see sec. 9.446. 

11.8796  Remand for necessary fact 
finding 

 For cases dealing with this subject, see sec. 
11.861. 

11.8797  Remand for hearing on 
constitutional validity of jury 
waiver is not remedy for failure 
to obtain personal waiver by 
defendant; new trial is required 

 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 
839 (1991): 1990 Term, p. 26-1, sec. 26.321. 

11.8798  When judge at original hearing 
held on issue in trial court was 
not impartial, remedy is 
remand for new hearing 

 For cases dealing with this subject, see sec. 
11.8742. 

11.88  United States Supreme Court Review 
Of State Court And Lower Federal 
Court Decisions 

11.881  Jurisdiction of Supreme Court 

11.8811  In general 

 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 
Term, p. 10-13, sec. 10.671. 

11.8812  Jurisdictional requirements 

11.88121  Requirement of case or 
controversy 

 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 
Term, p. 10-23, sec. 10.6922. 

 Church of Scientology v. United States, 113 S. Ct. 
447 (1992): 1992 Term, p. 11-9, sec. 11.512. 

 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 
Term, p. 9-12, sec. 9.426. 

 DeaKins v. Monaghan, 108 S. Ct. 523 (1988): 1987 
Term, p. 11-13, sec. 11.8811. 

 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 
2735 (1986): 1985 Term, p. 215, sec. 13.714. 

 Globe Newspaper Co. v. Superior Court, 102 S. Ct. 
2613 (1982): 1981 Term, p. 71, sec. 4.891. 

 Princeton University v. Schmid, 102 S. Ct. 867 
(1982): 1981 Term, p. 137, sec. 10.8811. 

11.88122  Requirement that federal 
question be presented 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

11.8813  Review of decision based on an 
independent and adequate 
state ground 

11.88131  In general 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 Kansas v. Marsh, 126 S. Ct. 2516 (2006). 

 Oregon v. Guzek, 126 S. Ct. 1226 (2006). 

 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term 
USSC-5. 

 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 
Term, p. 11-14, sec. 11.8811. 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 1-7, sec. 1.2213. 
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 Pennsylvania v. Labron, 116 S. Ct. 2485 (1996): 
1995 Term, p. 1-26, sec. 1.66415. 

 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 
Term, p. 1-35, sec. 1.8281. 

 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 
Term, p. 9-11, sec. 9.4221. 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 11-18, sec. 11.8811. 

 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, 
p. 10-16, sec. 10.6312. 

 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 
Term, p. 11-11, sec. 11.8812. 

 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 
Term, p. 38-1, sec. 38.211. 

 Harris v. Reed, 109 S. Ct. 1038 (1989): 1988 Term, 
p. 10-9, sec. 10.632. 

 Florida v. Riley, 109 S. Ct. 693 (1989): 1988 Term, 
p. 11-12, sec. 11.8811. 

 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 
1985 Term, p. 158, sec. 10.833. 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 158, sec. 10.883. 

 Caldwell v. Mississippi, 105 S. Ct. 2633 (1985): 1984 
Term, p. 176, sec. 10.8811. 

 California v. Carney, 105 S. Ct. 2066 (1985): 1984 
Term, p. 176, sec. 10.8811. 

 Ake v. Oklahoma, 105 S. Ct. 1087 (1985): 1984 
Term, p. 176, sec. 10.8811. 

 Capital Cities Media, Inc. v. Toole, 104 S. Ct. 2144 
(1984): 1983 Term, p. 202, sec. 10.8811. 

 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 
Term, p. 202, sec. 10.8811. 

 Colorado v. Nunez, 104 S. Ct. 1257 (1984): 1983 
Term, p. 202, sec. 10.8811. 

 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 
Term, p. 168, sec. 10.8811. 

 Florida v. Casal, 103 S. Ct. 3100 (1983): 1982 Term, 
p. 168, sec. 10.8811. 

 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 
Term, p. 138, sec. 10.885. 

 Payton v. New York, 100 S. Ct. 1371 (1980): 1979 
Term, p. 127, sec. 9.561. 

 Delaware v. Prouse, 99 S. Ct. 1391 (1979): 1978 
Term, p. 97, sec. 9.561. 

11.88132  State court's enforcement 
of procedural default rule 
normally constitutes 
independent and adequate 
state ground precluding 
supreme court review 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 For cases dealing with this subject in the context 
of federal habeas corpus proceedings, see sec. 
10.63. 

11.8814  Review of decision interpreting 
state statute 

 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, 
p. 21-1, sec. 21.11. 

 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 
Term, p. 138, sec. 10.886. 

 Whalen v. United States, 100 S. Ct. 1432 (1980): 
1979 Term, p. 127, sec. 9.562. 

11.8815  Requirement that federal 
question presented was raised 
and decided in the state court 
below 

 For cases dealing with this subject, see sec. 
11.8821. 

11.8816  Requirement that decision 
below be "final judgment or 
decree" 

11.88161  Requirement in general 

 Kansas v. Marsh, 126 S. Ct. 2516 (2006). 

 Johnson v. California, 124 S. Ct. 1833 (2004). 

 Florida v. Thomas, 121 S. Ct. 1905 (2001), 2000 
Term USSC-25. 
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 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 
(1989): 1988 Term, p. 11-12, sec. 11.8812. 

 Frisby v. Schultz, 108 S. Ct. 2495 (1988): 1987 
Term, p. 11-13, sec. 11.8813. 

 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 
Term, p. 207, sec. 10.8811. 

 Thornburgh v. American College of Obstetricians 
and Gynecologists, 106 S. Ct. 2169 (1986): 1985 Term, 
p. 169, sec. 12.2911. 

 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 
Term, p. 202, sec. 10.8812. 

 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 
Term, p. 202, sec. 10.8812. 

 Flynt v. Ohio, 101 S. Ct. 1958 (1981): 1980 Term, 
p. 119, sec. 10.88. 

11.88162  Exceptions to requirement 
in general 

 Johnson v. California, 124 S. Ct. 1833 (2004). 

 Florida v. Thomas, 121 S. Ct. 1905 (2001), 2000 
Term USSC-25. 

11.88163  Particular exception: 
Decision suppressing 
state's evidence may be 
final if, as practical matter, 
decision will not be 
reviewable after final 
disposition of case 

 Florida v. Thomas, 121 S. Ct. 1905 (2001), 2000 
Term USSC-25. 

 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 
Term USSC-20. 

11.88164  Particular exception:  Case 
in which federal claim has 
been finally decided, with 
further proceedings on 
merits in state court to 
come, but in which later 
review of federal issue 
cannot be had, whatever 
ultimate outcome of case 

 Kansas v. Marsh, 126 S. Ct. 2516 (2006). 

11.8817  Effect of untimely filing of 
petition for certiorari on 
Court's jurisdiction 

11.88171  In general 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

11.88172  When petition is untimely 
under limit set by Court 
rule 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

11.88173  When petition is untimely 
under limit set by statute 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

11.8818  Jurisdiction to grant original 
writ of habeas corpus 

11.88181  Limitations on this 
jurisdiction imposed by 
Antiterrorism and Effective 
Death Penalty Act of 1996 

 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 
Term, p. 10-13, sec. 10.671. 

11.8819  Other jurisdictional issues and 
matters 

11.88191  No jurisdiction to review 
court of appeals' exercise of 
"gatekeeping" function in 
case of successive petition 
for habeas corpus: 
constitutionality of 
depriving Supreme Court 
of this jurisdiction 

 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 
Term, p. 10-13, sec. 10.671. 

11.88192  Review of denial of 
application for certificate 
of appealability in federal 
habeas corpus proceeding 

 Hohn v. United States, 118 S. Ct. 1969 (1998): 1997 
Term, p. 11-10, sec. 11.8812. 
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11.88193  Court has jurisdiction 
when state court's 
interpretation of state law 
has been influenced by 
accompanying 
interpretation of federal 
law 

 Ohio v. Reiner, 121 S. Ct. 1252 (2001), 2000 Term 
USSC-12. 

11.88194  Supreme court does not 
have supervisory 
jurisdiction over state 
courts 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

11.88195  Review of non-justiciable 
political question 

 United States v. Munoz-Flores, 110 S. Ct. 1964 
(1990): 1989 Term, p. 9-21, sec. 9.4941. 

11.88196  There is no jurisdictional 
bar to consideration of 
conviction of particular 
count even though 
sentence on that count is 
concurrent to sentence on 
another count that is not 
challenged or that survives 
challenge 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 For cases dealing with this subject, see sec. 
11.8928. 

11.88197  Supreme Court has 
jurisdiction over decision 
of Court of Appeals for 
Armed Forces that granted 
relief, even if relief is only 
partial and case was 
remanded to lower court 
for further proceedings 

 United States v. Denedo, 129 S. Ct. 2213 (2009). 

11.882  Issues considered 

11.8821  Issues not presented to state 
court or lower federal court 

 Pasquantino v. United States, 125 S. Ct. 1766 
(2005). 

11.88211  In general 

 Howell v. Mississippi, 125 S. Ct. 856 (2005). 

 Thornton v. United States, 124 S. Ct. 2127 (2004). 

 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 
Term, p. 27-1, sec. 27.232. 

 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. 
Ct. 1952 (1998): 1997 Term, p. 11-11, sec. 11.8823. 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4.12222. 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 38-13, sec. 38.8211. 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 11-24, sec. 11.8821. 

 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 
Term, p. 8-19, sec. 8.831. 

 United States v. Williams, 112 S. Ct. 1735 (1992): 
1991 Term, p. 4-1, sec. 4.192. 

 Kentucky v. Stincer, 107 S. Ct. 2658 (1987): 1986 
Term, p. 208, sec. 10.8813. 

 Heath v. Alabama, 106 S. Ct. 433 (1985): 1985 
Term, p. 158, sec. 10.882. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 202, sec. 10.8821. 

 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, 
p. 168, sec. 10.8812. 

11.88212  Issue must have been 
presented to state court as 
federal constitutional 
claim:  in general 

 Howell v. Mississippi, 125 S. Ct. 856 (2005). 
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11.88213  Issue must have been 
presented to state court as 
federal constitutional 
claim:  citation in state 
court brief, in support of 
argument made in state 
court, of state decision that 
cited state decision that 
cited Supreme Court 
decision regarding issue at 
hand is not sufficient to 
present federal claim 

 Howell v. Mississippi, 125 S. Ct. 856 (2005). 

11.8822  Issue not presented or 
mentioned in petition for 
certiorari 

 Fry v. Pliler, 127 S. Ct. 2321 (2007). 

 Day v. McDonough, 126 S. Ct. 1675 (2006). 

 Pasquantino v. United States, 125 S. Ct. 1766 
(2005). 

 Thornton v. United States, 124 S. Ct. 2127 (2004). 

 Glover v. United States, 121 S. Ct. 696 (2001), 2000 
Term USSC-3. 

 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 
10-20, sec. 10.6361. 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 11-12, sec. 11.8823. 

 Hagen v. Utah, 114 S. Ct. 958 (1994): 1993 Term, 
p. 12-4, sec. 12.6311. 

 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 
Term, p. 11-12, sec. 11.8821. 

 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 
Term, p. 8-19, sec. 8.831. 

 Williams v. United States, 112 S. Ct. 1112 (1992): 
1991 Term, p. 9-4, sec. 9.172. 

 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 
Term, p. 203, sec. 10.8822. 

11.8823  Issue not embraced within 
issues upon which certiorari 
granted 

 Fry v. Pliler, 127 S. Ct. 2321 (2007). 

 United States v. A Parcel of Land, 113 S. Ct. 1126 
(1993): 1992 Term, p. 11-15, sec. 11.8821. 

11.8824  Issue not fairly included within 
question presented in petition 
for certiorari 

11.88241  In general 

 Wood v. Allen, 130 S. Ct. 841 (2010). 

 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 
Term, p. 11-14, sec. 11.8821. 

11.88242  To be fairly included 
within question presented 
in petition for certiorari, it 
is not enough that issue 
was discussed in petition 
for certiorari 

 Wood v. Allen, 130 S. Ct. 841 (2010). 

11.8825  Issue not fairly included in 
question Supreme Court 
formulated in its grant of 
certiorari 

 Stinson v. United States, 113 S. Ct. 1913 (1993): 
1992 Term, p. 9-3, sec. 9.172. 

11.8826  Issue not mentioned in 
response to petition for 
certiorari 

 Baldwin v. Reese, 124 S. Ct. 1347 (2004). 

 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, 
p. 11-21, sec. 11.8821. 

 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 
10-20, sec. 10.6361. 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 29-9, sec. 29.471. 

11.8827  Issues waived in state court 

11.88271  In general 
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11.88272  Issue waived in state court 
will be considered if last 
state court in which review 
could be had considered 
merits of claim 

 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 
Term, p. 11-12, sec. 11.8822. 

11.8828  Attempt to create new 
constitutional rule in collateral 
proceeding will not be 
considered unless rule would 
be applied retroactively to all 
defendants on collateral review 

 Graham v. Collins, 113 S. Ct. 892 (1993): 1992 
Term, p. 10-10, sec. 10.692. 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

11.8829  Other issues 

11.88291  Issue not whose resolution 
is assumed in question 
presented in petition for 
certiorari to which 
respondent makes no 
objection 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 11-16, sec. 11.8824. 

11.88292  Claim not presented by 
decision below 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

11.88293  Issues neither raised nor 
resolved below 

 Glover v. United States, 121 S. Ct. 696 (2001), 2000 
Term USSC-3. 

11.88294  Issue not decided below 
because case disposed of 
on other ground 

 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term 
USSC-5. 

11.883  Disposition or decision 

11.8831  Effect of denial of certiorari 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 
(1981): 1981 Term, p. 137, sec. 10.882. 

11.8832  Effect of dismissal for want of 
substantial federal question 

11.8833  Determining rule of law from 
supreme court plurality 
decision 

 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 
(1982): 1981 Term, p. 177, sec. 12.7629. 

11.8834  Disposition when party dies 
while case pending 

 United States v. Green, 113 S. Ct. 1835 (1993): 1992 
Term, p. 11-16, sec. 11.8831. 

 Mintzes v. Buchanan, 105 S. Ct. 2006 (1985): 1984 
Term, p. 177, sec. 10.8821. 

11.8835  Effect of joinder of five justices 
in portion of opinion 

 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 
Term, p. 158, sec. 10.8841. 

11.8836  Granting certiorari, vacating 
judgment below, and 
remanding to lower court 
without reaching merits 
("GVR") 

 Wellons v. Hall, 130 S. Ct. 727 (2010). 

 Youngblood v. West Virginia, 126 S. Ct. 2188 
(2006). 

 Selvage v. Collins, 110 S. Ct. 974 (1990): 1989 
Term, p. 11-11, sec. 11.8821. 

11.8837  Effect of refusal to address 
argument 

 Clemons v. Mississippi, 110 S. Ct. 1441 (1990): 1989 
Term, p. 11-12, sec. 11.8822. 

11.8838  Dismissal of writ of certiorari 
as improvidently granted 

 Roper v. Weaver, 127 S. Ct. 2022 (2007). 
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 Oregon v. Guzek, 126 S. Ct. 1226 (2006). 

 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

11.884  Other matters 

11.8841  Presumption that state court 
applied correct standards 

 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 
Term, p. 11-12, sec. 11.896. 

 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 177, sec. 10.8831. 

11.8842  Appellate court's right to 
decide case on basis not 
presented in parties' briefs 

 Teague v. Lane, 109 S. Ct. 1060 (1989): at page 
1069 of opinion. 

11.8843  Abstention 

 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 
Term, p. 68, sec. 3.7121. 

 For cases dealing with this subject, see sec. 12.84. 

11.8844  Certification to state court of 
question of state law upon 
which determination of 
constitutional issue may turn 

 Stewart v. Smith, 122 S. Ct. 1143 (2001), 2001 
Term USSC-2. 

 Fiore v. White, 121 S. Ct. 712 (2001), 2000 Term 
USSC-4. 

 Fiore v. White, 120 S. Ct. 469 (1999): 1999 Term, p. 
11-18, sec. 11.8841. 

 Virginia v. American Booksellers Assoc., Inc., 108 S. 
Ct. 636 (1988): 1987 Term, p. 38-2, sec. 38.221. 

 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 
Term, p. 68, sec. 3.7121. 

 Zant v. Stephens, 102 S. Ct. 1856 (1982): 1981 
Term, p. 138, sec. 10.883. 

11.8845  In reviewing state court 
decision, Supreme Court must 
recognize state's right to serve 
as laboratory for rest of country 

 Chandler v. Florida, 101 S. Ct. 802 (1981): 1980 
Term, p. 91, sec. 8.191. 

11.8846  Denial to litigant of right to 
seek leave to proceed in forma 
pauperis 

 Rivera v. Florida Department of Corrections, 119 S. 
Ct. 1166 (1999): 1998 Term, p. 11-21, sec. 11.8842. 

 In re Vey, 117 S. Ct. 1294 (1997): 1996 Term, p. 11-
15, sec. 11.8831. 

 Attwood v. Singletary, 116 S. Ct. 769 (1996): 1995 
Term, p. 11-24, sec. 11.8831. 

 In re Anderson, 114 S. Ct. 1606 (1994): 1993 Term, 
p. 11-12, sec. 11.8841. 

 Demos v. Storrie, 113 S. Ct. 1231 (1993): 1992 
Term, p. 11-16, sec. 11.8841. 

 Zatko v. California, 112 S. Ct. 355 (1991): 1991 
Term, p. 11-9, sec. 11.8831. 

 In re Amendment To Rule 39, 111 S. Ct. 1572 
(1991): 1990 Term, p. 11-19, sec. 11.8832. 

 In re Demos, 111 S. Ct. 1569 (1991): 1990 Term, p. 
11-19, sec. 11.8832. 

 In re Sindram, 111 S. Ct. 596 (1991): 1990 Term, p. 
11-18, sec. 11.8832. 

 In re McDonald, 109 S. Ct. 993 (1989): 1988 Term, 
p. 11-13, sec. 11.8841. 

11.8847  Supreme court bound by state 
court's determinations of state 
law 

11.88471  In general 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

 Alabama v. Shelton, 122 S. Ct. 1764 (2002), 2001 
Term USSC-12. 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, 
p. 11-13, sec. 11.8831. 
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11.88472  Supreme Court has no 
authority to construe 
language of state statute 
more narrowly than 
construction given by 
state's highest court 

 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 
1998 Term, p. 22-2, sec. 22.2111. 

11.8848  Petition for certiorari may not 
be filed in case in which the 
United States is interested 
without approval of solicitor 
general 

 United States v. Providence Journal Co., 108 S. Ct. 
1502 (1988): 1987 Term, p. 11-14, sec. 11.8832. 

11.8849  Standard of review of state 
court's findings and ruling 

 Hernandez v. New York, 111 S. Ct. 1859 (1991): 
1990 Term, p. 11-18, sec. 11.882. 

11.885  Other matters (cont'd) 

11.8851  Compensation for counsel 
appointed to represent 
defendant in Supreme Court 
proceedings 

 In re Berger, 111 S. Ct. 628 (1991): 1990 Term, p. 
11-18, sec. 11.8831. 

11.8852  Consideration in deciding 
whether to grant certiorari 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 11-12, sec. 11.8842. 

11.8853  Relieving counsel of obligation 
imposed by circuit court rule to 
file petition for certiorari, when 
no meritorious issue exists for 
certiorari review 

 Austin v. United States, 115 S. Ct. 380 (1994): 1994 
Term, p. 11-15, sec. 11.8841. 

11.8854  Granting certiorari, vacating 
judgment below, and 
remanding case for further 
consideration 

 Stutson v. United States, 116 S. Ct. 600 (1996): 
1995 Term, p. 11-25, sec. 11.8832. 

11.8855  Effect of petitioner's death on 
case in which petition for 
certiorari has been granted 

 Mosley v. United States, 119 S. Ct. 484 (1998): 1998 
Term, p. 11-21, sec. 11.8841. 

11.8856  Supreme Court's authority is 
limited to enforcing commands 
of constitution; court does not 
hold supervisory power over 
state courts 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-19, sec. 2.194. 

11.8857  United States Supreme Court 
normally follows lower federal-
court interpretations of state 
law 

 Stenberg v. Carhart, 120 S. Ct. 2597 (2000): 1999 
Term, p. 32-9, sec. 32.841. 

11.8858  Right to counsel, and indigent's 
right to appointment of 
counsel, on Supreme Court's 
review of state court decision 

 For cases dealing with this subject, see secs. 
11.89267 and 25.175. 

11.886  Other matters (cont'd) 

11.8861  Time for filing petition for 
certiorari 

11.88611  In general 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

11.88612  Effect of untimely filing on 
court's jurisdiction 

 For cases dealing with this subject, see sec. 
11.8817. 

11.8862  Appellant's motion to vacate 
decision below and dismiss 
cause as moot when appellant 
no longer desires relief given 
by lower court 
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 Arave v. Hoffman, 128 S. Ct. 749 (2008). 

11.89  Other Matters 

11.891  Precedential value of appellate 
decisions and opinions 

11.8911  Decision of United States 
Supreme Court 

11.89111  In general 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 1-48, sec. 1.992. 

 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 
672 N.W.2d 125, at ¶20. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 21-1, 
sec. 21.142. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857. 

 For cases dealing with the binding effect of the 
United States Supreme Court's determination of 
the extent of a federal constitutional right, see sec. 
21.14. 

 For cases dealing with the principle that, except 
for United States Supreme Court decisions dealing 
with constitutional issues, federal decisions are not 
controlling or binding on state courts, see sec. 
11.8921. 

11.89112  Decision of fragmented 
United States Supreme 
Court with no single 
rationale explaining the 
result 

 For cases dealing with this subject, see sec. 
11.9535. 

11.89113  Decision not based on 
United States Constitution 

 For cases dealing with this subject, see sec. 
11.8921. 

11.89114  Fact that decision has been 
subject to scholarly 
criticism does not negate 
its controlling nature 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶18. 

11.89115  When there is no majority 
opinion, the narrower 
holding controls 

 United States v. Santos, 128 S. Ct. 2020 (2008). 

 Panetti v. Quarterman, 127 S. Ct. 2842 (2007). 

11.8912  Decision of lower federal court 
(including federal court of 
appeals) 

11.89121  In general 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶31. 

 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 
(1996): 1995 Term, p. 11-27, sec. 11.8965. 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35-2, sec. 35.4312. 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 1-48, sec. 1.992. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Webster, 114 Wis. 2d 418, 338 N.W.2d 474 
(1983): 1983 Term, p. 203, sec. 10.8921. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶11. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶28. 

 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 
78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶13. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 
(Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 11-12, sec. 11.8921. 
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 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857. 

 For cases dealing with the principle that, except 
for United States Supreme Court decisions dealing 
with constitutional issues, federal decisions are not 
controlling or binding on state courts, see sec. 
11.8921. 

11.89122  When decision is vacated 
as moot, it lacks 
precedential value 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

11.8913  Decision of Wisconsin 
Supreme Court 

11.89131  Court of appeals bound to 
follow decisions of 
Wisconsin Supreme Court 

 For cases dealing with this subject, see sec. 
11.917. 

11.89132  Circuit courts bound to 
follow decisions of 
Wisconsin Supreme Court 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶26. 

11.89133  Determining which to 
follow when Wisconsin 
Supreme Court decisions 
are in conflict: court must 
follow more recent 
decision 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶15. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶13. 

 State v. Leutenegger, 2004 WI App 127, 275 Wis. 
2d 512, 685 N.W.2d 536, at ¶5. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶14. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

11.89134  Determining which to 
follow when Wisconsin 
Supreme Court decision is 
in conflict with later 
United States Supreme 
Court decision 

 For cases dealing with this subject, see sec. 
11.9172. 

11.89135  Determining what is 
decision of Wisconsin 
Suprme Court when lead 
opinion is joined in by less 
than majority of court  

 For cases dealing with this subject, see sec. 
11.89172. 

11.8914  Published decision of 
Wisconsin Court of Appeals 

11.89141  In general 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶14. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶11. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶26. 

 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 
2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at 
¶10. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312. 

 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 
(Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161. 

 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 
(Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 
(Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912. 
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 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. 
App. 1990): 1990 Term, p. 11-19, sec. 11.8911. 

 For cases dealing with the rule that court of 
appeals' decisions are not precedential and may 
not be cited unless they are ordered published, see 
sec. 11.8975. 

11.89142  Where decision has been 
vacated by supreme court 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

11.89143  Where decision has been 
reversed or overruled by 
supreme court, but not 
with respect to holding on 
which litigant relies; does 
court of appeals' holding 
not specifically reversed or 
overruled by supreme 
court retain precedential 
value? 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶11. 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶13. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶40. 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶13. 

 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 
(Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 11-22, sec. 11.89143. 

11.89144  Deciding which to follow 
when prior precedent of 
Wisconsin Court of 
Appeals conflicts with 
Wisconsin Supreme Court 
decision 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

11.89145  Deciding which to follow 
when prior decisions of 
court of appeals are in 
conflict 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶23. 

 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 
(Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161. 

11.89146  Court of appeals' right 
and/or authority to 
overrule prior decision 

 For cases dealing with this subject, see sec. 
11.8973. 

11.89147  Court of appeals' right 
and/or authority to 
withdraw dictum from 
earlier decision 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 20-1, sec. 20.3412. 

11.89148  When statute changes law 
decreed by decision 

 For cases dealing with this subject, see sec. 
11.946. 

11.89149  When petition for supreme 
court review of decision 
has been filed and case is 
presently being held by 
supreme court awaiting 
disposition of case at hand 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶23. 

11.8915  Published decision of 
Wisconsin Court of Appeals 
(cont'd) 

11.89151  When petition for supreme 
court review of decision 
has been accepted by 
supreme court 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶14. 
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11.89152  Supreme court may 
withdraw or disavow 
language in decision of 
court of appeals even 
though that decision is not 
the one being reviewed 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶14. 

11.89153  Precedential value of 
decision of court of appeals 
that conflicts with another 
decision of court of appeals 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶17. 

11.8916  Decisions from other 
jurisdictions 

11.89161  In general 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶35-38. 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶24. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶40. 

 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 
502 (Ct. App. 1983): 1983 Term, p. 203, sec. 10.8922. 

11.89162  Decision of International 
Court of Justice 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

11.89163  Wisconsin Court of 
Appeals not required to 
apply decision from other 
jurisdiction, even when it 
is on point and Wisconsin 
law is unclear on subject 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶35-38. 

11.89164  Citation in Wisconsin 
decision to decision from 
other jurisdiction does not 
elevate decision from other 
jurisdiction to binding 
precedent 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶24. 

11.8917  Other decisions and opinions 

11.89171  Concurring opinion, 
dissenting opinions, or 
concurring and dissenting 
opinions, joined in by 
majority of court on 
particular point of law 

 For cases dealing with this subject, see sec. 
11.89391. 

11.89172  Lead opinion joined in by 
less than majority of court 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶6. 

 For cases dealing with this subject in the context 
of United States Supreme Court decisions, see sec. 
11.8833. 

 For cases dealing with this subject in the context 
of appellate decisions in general, see sec. 11.928. 

11.89173  Decision based on 
concession by one of the 
parties 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 
N.W.2d 696 (1989): 1988 Term, p. 11-15, sec. 
11.8981. 

11.89174  Decision predating 
enactment of criminal code 

 State v. Beaudry, 119 Wis. 2d 96, 349 N.W.2d 106 
(Ct. App. 1984): 1983 Term, p. 203, sec. 10.8923. 

11.89175  Dissenting opinion 

 For cases dealing with this subject, see sec. 
11.922. 
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11.89176  Decision relying not on 
substantive analysis of law, 
but rather on party's failure 
to cite legal support for 
argument, is not persuasive 

 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 
(1998): 1997 Term, p. 1-6, sec. 1.2231. 

11.89177  When appellate court is 
evenly split on issue, 
neither lead opinion nor 
concurring opinion(s) 
establishes precedent on 
issue 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶37. 

11.89178  Concurring opinion, not 
joined in by majority of 
court 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶26. 

11.8918  Principles generally applicable 
in determining precedential 
value of appellate decision or 
opinion or particular statement 
in decision or opinion 

11.89181  Value when issue resolved 
by decision was not fully 
briefed 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶5. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 11-12, sec. 11.8922. 

11.89182  Fact that legislature 
enacted statute that 
changes law decreed by 
appellate decision does not 
mean that decision was 
incorrect or that decision 
has been overruled for 
purposes of judicial 
precedent 

 For cases dealing with this subject, see sec. 
11.946. 

11.89183  Value when issue resolved 
at one point in opinion is 
explicitly left unresolved at 
another point in opinion 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶31-37. 

11.89184  When there is no majority 
opinion, the narrower 
holding controls 

 Panetti v. Quarterman, 127 S. Ct. 2842 (2007). 

11.89185  Value when issue resolved 
by decision was not subject 
of analysis by court 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶5. 

11.89186  Value of assumption made 
in deciding case: 
assumptions are not 
holdings 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶5. 

11.892  Other matters 

11.8921  Except for United States 
Supreme Court decisions 
dealing with constitutional 
matters, decisions of federal 
courts, including United States 
Supreme Court, are not 
controlling or binding on state 
courts 

11.89211  In general 

 Greene v. Georgia, 117 S. Ct. 578 (1996): 1996 
Term, p. 8-1, sec. 8.1322. 

 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, 
p. 105, sec. 8.172. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶31. 

 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 
(1982): 1981 Term, p. 139, sec. 10.895. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 
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 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857. 

 For cases dealing with the fact that United States 
Supreme Court decisions regarding accused's 
rights not necessarily based on constitutional 
principles, see sec. 21.591. 

 For cases dealing generally with the precedential 
value of United States Supreme Court and lower 
federal court decisions, see secs. 11.8911 and 
11.8912. 

 For cases dealing with the rule that the United 
States Supreme Court's determination of the extent 
of a federal constitutional right binds a state court, 
see sec. 21.14. 

11.89212  United States Supreme 
Court decision not based 
on federal constitution 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶17. 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶18. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶11. 

 State v. Seay, 2002 WI App 37, 250 Wis. 2d 761, 
641 N.W.2d 437, 2001 Term WCA-242, at ¶9. 

11.8922  State's right to appeal when 
case removed to federal court 

 Arizona v. Manypenny, 101 S. Ct. 1657 (1981): 
1980 Term, p. 119, sec. 10.891. 

11.8923  Disposition of appeal when 
defendant dies 

 For cases dealing with this subject, see sec. 
11.8938. 

11.8924  Public defender's right to be 
provided with trial court 
record, including transcript, or 
copy thereof 

11.89241  In general 

 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 
N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 
9.1222. 

 State v. Dresel, 136 Wis. 2d 461, 401 N.W.2d 855 
(Ct. App. 1987): 1986 Term, p. 35, sec. 2.562. 

 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 
329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 154, 
sec. 10.281. 

 For cases dealing with indigent's right to 
transcript, see sec. 23.311. 

11.89242  Right to copy of 
presentence report 

 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 
N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 
9.1222. 

11.8925  Defendant has no 
constitutional right to compel 
attorney to argue all 
nonfrivolous issues that 
defendant wishes to press on 
appeal 

 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, 
p. 133, sec. 8.2391. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶30. 

11.8926  Indigent's right to counsel on 
appeal 

11.89261  In general 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, 
p. 11-20, sec. 11.8982. 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 129, sec. 8.2281. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶18. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶11-20. 
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 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶2. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶12. 

 State v. Nieves-Gonzalez, 2001 WI App 90, 242 
Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, 
at ¶4. 

 State ex rel. Payton v. Kolb, 135 Wis. 2d 202, 400 
N.W.2d 285 (Ct. App. 1986): 1986 Term, p. 140, sec. 
8.2271. 

 For cases dealing generally with the right of an 
indigent to the appointment of counsel in a 
criminal proceeding, which cases establish 
principles to be applied when an indigent seeks 
appointment of counsel on appeal, see. sec. 25.54. 

 For cases dealing generally with the right to 
counsel on appeal and on supreme court review of 
the court of appeals' decision, see secs. 25.173 and 
25.174. 

11.89262  Provision of legal services 
by public defender to 
prosecute appeals in 
habeas corpus and other 
post-conviction actions 

 State ex rel. Payton v. Kolb, 135 Wis. 2d 202, 400 
N.W.2d 285 (Ct. App. 1986): 1986 Term, p. 140, sec. 
8.2271. 

11.89263  Referral to public defender 
for appellate 
representation 

 State ex rel. Payton v. Kolb, 135 Wis. 2d 202, 400 
N.W.2d 285 (Ct. App. 1986): 1986 Term, p. 140, sec. 
8.2271. 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): 1979 Term, p. 127, sec. 9.55. 

11.89264  No-merit (i.e., Anders) 
procedure and reports 

 For cases dealing with this subject, see sec. 
11.8945. 

11.89265  On sex predator's appeal 
from denial of petition for 
supervised release 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶11-20. 

11.89266  On petition for Wisconsin 
Supreme Court review of 
court of appeals' decision 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

11.89267  On petition for United 
States Supreme Court 
review of state appellate 
court's decision 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

11.89268  On first tier appellate 
review of conviction based 
on guilty plea, when such 
review is discretionary 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

11.8927  Indigent's right to copy of 
transcript at public expense 

 For cases dealing with this subject, see sec. 
23.311. 

11.8928  Concurrent sentence doctrine 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 Ray v. United States, 107 S. Ct. 2093 (1987): 1986 
Term, p. 211, sec. 10.8992. 

 Mariscal v. United States, 101 S. Ct. 909 (1981): 
1980 Term, p. 119, sec. 10.892. 

 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 
(1978): 1978 Term, p. 96, sec. 9.52. 

 Peasley v. State, 83 Wis. 2d 224, 265 N.W.2d 506 
(1978): 1977 Term, p. 68, sec. 9.51. 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 11-14, sec. 11.8991. 

11.8929  Invocation of appellate court's 
supervisory power 
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11.89291  In general 

 For cases dealing with this subject, see secs. 
11.14, 11.24, and 11.25. 

11.89292  To discipline prosecutor 
for misconduct by reversal 
of conviction even when 
error harmless 

 For cases dealing with this subject, see sec. 
11.8936. 

11.893  Other matters (cont'd) 

11.8931  Appellate review of lower 
court's decision denying or 
granting preliminary 
injunction 

11.89311  In general 

 Gonzales v. O Centro, 126 S. Ct. 1211 (2006). 

 Ashcroft v. American Civil Liberties Union, 124 S. 
Ct. 2783 (2004). 

 Thornburgh v. American College of Obstetricians 
and Gynecologists, 106 S. Ct. 2169 (1986): 1985 Term, 
p. 169, sec. 12.2911. 

11.89312  Reviewing court has power 
on appeal to examine 
merits of case and upon 
deciding them in favor of 
defendant to dismiss case 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

11.8932  In reviewing decision on 
suppression motion, appellate 
court may consider evidence 
adduced at trial or other 
proceeding in addition to that 
adduced at suppression hearing 

11.89321  In general 

 For cases dealing with this subject in the context 
of fourth amendment or fifth amendment 
suppression hearings, see secs. 1.9881 and 2.6551. 

11.89322  Appellate court may not 
overturn suppression 
ruling based on evidence 
that was not part of record 
at suppression hearing 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶21. 

11.8933  Exhaustion of administrative 
remedies doctrine 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 159, sec. 10.897. 

11.8934  What it means when appellate 
court decides that rule is "a 
matter of state law" 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 159, sec. 10.898. 

11.8935  Respective functions of court of 
appeals and supreme court 

11.89351  In general 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 8-10, sec. 8.561. 

 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 
(1987): 1987 Term, p. 11-3, sec. 11.371. 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 203, sec. 10.891. 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
192, sec. 10.351. 

 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 
903 (1983): 1982 Term, p. 156, sec. 10.312. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 113, sec. 10.311. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶15. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.411. 
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 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 
(Ct. App. 1991): 1991 Term, p. 11-10, sec. 11.8941. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 11-17, sec. 11.898. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.271. 

 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 
(Ct. App. 1985): 1984 Term, p. 36, sec. 1.925. 

11.89352  Court of appeals is error-
correcting, not law-
declaring, court 

 For cases dealing with this subject, see sec. 
11.927. 

11.89353  Supreme court is law-
declaring court 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶24. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶15. 

11.8936  Dismissal of prosecution, 
reversal of conviction, or 
suppression of evidence as a 
disciplinary measure to 
preserve the integrity of the 
judicial process and/or deter 
illegality on part of prosecutor 
or police 

 Bank of Nova Scotia v. United States, 108 S. Ct. 
2369 (1988): 1987 Term, p. 4-1, sec. 4.121. 

 United States v. Hasting, 103 S. Ct. 1974 (1983): 
1982 Term, p. 164, sec. 10.653. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 203, sec. 10.893. 

 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 
808 (1980): 1980 Term, p. 156, sec. 13.92. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶28. 

 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 
(Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843. 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 12-11, sec. 12.686. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351. 

 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. 
App. 1987): 1987 Term, p. 2-7, sec. 2.311. 

 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 
(Ct. App. 1983): 1982 Term, p. 62, sec. 3.812. 

11.8937  Effect of supreme court's 
refusal to grant bypass on 
certification by court of appeals 

 For cases dealing with this subject, see sec. 
11.223. 

11.8938  Effect of defendant's death 
during pendency of appeal 

11.89381  In general 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 

 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 
411 (1988): 1987 Term, p. 11-15, sec. 11.8952. 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281. 

 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 
771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962. 

 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 
(Ct. App. 1984): 1983 Term, p. 204, sec. 10.896. 

 For cases dealing with the effect of the 
defendant's death on the judgment of conviction, 
see sec. 12.6841. 

 For cases dealing with the effect of the 
defendant's death on a pending motion for a new 
trial, see sec. 10.1621. 

11.89382  When defendant commits 
suicide 
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 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 
411 (1988): 1987 Term, p. 11-15, sec. 11.8952. 

 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 
771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962. 

 For cases dealing with the effect of the 
defendant's suicide on the judgment of conviction, 
see sec. 12.6842. 

 For cases dealing with the effect of the 
defendant's suicide on a pending motion for a new 
trial, see sec. 10.1622. 

11.8939  Precedential value of 
concurring opinions, dissenting 
opinions, or concurring and 
dissenting opinions that agree 
on particular point of law 

11.89391  When joined in by 
majority of court 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶6. 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶23. 

 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 
(1995): 1995 Term, p. 9-2, sec. 9.1612. 

 State v. Dowe, 120 Wis. 2d 192, 352 N.W.2d 660 
(1984): 1984 Term, p. 108, sec. 5.67. 

 City of Milwaukee v. Arrieh, 211 Wis. 2d 762, 565 
N.W.2d 291 (Ct. App. 1997): 1996 Term, p. 11-18, 
sec. 11.8966. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 11-16, sec. 11.8942. 

11.89392  When made part of 
majority opinion 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶17. 

11.894  Other matters (cont'd) 

11.8941  Prosecutor may not increase 
charges on retrial in retaliation 
for defendant's successful 
appeal 

 For cases dealing with this subject, see sec. 
22.8144. 

11.8942  Requirement that appellate 
court consider sufficiency of 
evidence even though other 
errors warranting reversal are 
found 

 For cases dealing with this subject, see sec. 
29.4412. 

11.8943  Disposition of appeal when 
majority of court finds error, 
but there is no majority on 
particular error 

 For cases dealing with this subject, see sec. 
11.364. 

11.8944  No-merit (i.e., Anders) 
procedure and report 

11.89441  Nature of, and procedures 
relating to, in general 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶20-22. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶2, 
14-20. 

 State v. Brown, 2009 WI App 169, __ Wis. 2d __, 
776 N.W.2d 269, at ¶5-6. 

 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 
709 N.W.2d 893, at ¶20-22. 

 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶15-19. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶1-37. 

 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 
565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 11-
19, sec. 11.8985. 

11.89442  Constitutionality of 
Wisconsin's no-merit 
procedure 

 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, 
p. 11-20, sec. 11.8982. 
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 McCoy v. Court of Appeals, 108 S. Ct. 1895 (1988): 
1987 Term, p. 11-16, sec. 11.8961. 

 State ex rel. McCoy v. Wisconsin Court of Appeals, 
137 Wis. 2d 90, 403 N.W.2d 449 (1987): 1986 Term, 
p. 209, sec. 10.8981. 

11.89443  Constitutionality of 
California's no-merit 
procedure (which does not 
require counsel to 
explicitly state that appeal 
would be frivolous or to 
request to withdraw) 

 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, 
p. 11-20, sec. 11.8982. 

11.89444  Not required on appeals in 
which defendant has no 
constitutional right to 
counsel (e.g., an appeal 
from the denial of a sec. 
974.06 motion) 

 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 
Term, p. 211, sec. 10.8982. 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): at page 894 of opinion. 

11.89445  Requirement that 
appointed counsel file no-
merit brief and that 
appellate court examine 
record to determine 
whether counsel's 
evaluation of case was 
sound 

 Penson v. Ohio, 109 S. Ct. 346 (1988): 1988 Term, 
p. 11-14, sec. 11.8941. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶18. 

11.89446  Defendant's right to know 
about no-merit alternative 
to closing file without 
taking appeal 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶5. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶20. 

11.89447  Ineffective assistance of 
counsel in relation to no-
merit procedure 

 For cases dealing with this subject, see sec. 
25.392. 

11.89448  No need for formal motion 
to withdraw when file 
closed because of no merit 
to appeal 

 For cases dealing with this subject, see sec. 
6.9525. 

11.89449  In case of sex predator 
seeking review of denial of 
petition for supervised 
release 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶14-20. 

11.8945  No-merit (i.e., Anders) 
procedure and report (cont'd) 

11.89451  Defendant's options upon 
being informed by counsel 
that appeal would have no 
merit 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶23, 37. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶5. 

11.89452  Requirement that 
defendant exercise one of 
his options when counsel 
informs defendant that 
appeal would have no 
merit 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶24. 
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11.89453  Counsel's right to 
terminating representation 
without filing no-merit 
report when defendant 
consents to closing of file 
without further court 
action 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶18. 

11.89454  Need to inform defendant 
that when counsel 
terminates representation 
without filing no-merit 
report, SPD will not 
appoint successor counsel 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶32. 

11.89455  No-merit procedure 
necessarily implicates 
merits of appeal;  no-merit 
procedure produces merits-
based decision 

 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 
157, 696 N.W.2d 574, at ¶16, 18. 

11.89456  Defendant's right to be 
provided with copy of 
transcript and circuit court 
case record 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶22. 

 State v. Stevenson, 2006 WI 19, 289 Wis. 2d 16, 710 
N.W.2d 458, at ¶__. 

11.89457  Counsel not required to 
file partial no-merit report 
when counsel identifies 
arguably meritorious issue 
that defendant does not 
want to pursue, but also 
concludes that no other 
non-frivolous grounds are 
present to support appeal 

 State ex rel. Ford v. Holm, 2006 WI App 176, 296 
Wis. 2d 119, 722 N.W.2d 609, at ¶1-14. 

11.89458  Counsel's right to file 
motion to withdraw when 
counsel finds no merit to 
appeal, but defendant does 
not want no-merit report 
filed 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37. 

11.8946  No-merit (i.e., Anders) 
procedure and report (cont'd) 

11.89461  Defendant's right of access 
to presentence report for 
purpose of responding to 
no-merit report 

 For cases dealing with this subject, see sec. 
9.1926. 

11.89462  Defendant's right to file 
response to no-merit report 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶36-38. 

11.89463  No-merit procedure set out 
un Wis. Stat. § 809.32 
applies not only to counsel 
appointed by state public 
defender, as specifically 
referenced in that section, 
but also to counsel 
appointed by circuit court 

 State v. Brown, 2009 WI App 169, __ Wis. 2d __, 
776 N.W.2d 269, at ¶1-10. 

11.8947  Stare decisis (adherence to 
precedent) 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶51. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶33. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶38. 

11.89471  In general 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 
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 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 Lawrence v. Texas, 123 S. Ct. 2472 (2003). 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

 Cleveland v. United States, 121 S. Ct. 365 (2000), 
2000 Term USSC-1. 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-19, sec. 2.194. 

 Hohn v. United States, 118 S. Ct. 1969 (1998): 1997 
Term, p. 11-13, sec. 11.8999. 

 Neal v. United States, 116 S. Ct. 763 (1996): 1995 
Term, p. 36-8, sec. 36.1841. 

 United States v. Gaudin, 115 S. Ct. 2310 (1995): 
1994 Term, p. 11-18, sec. 11.8993. 

 Planned Parenthood v. Casey, 112 S. Ct. 2791 
(1992): 1991 Term, p. 32-2, sec. 32.411. 

 Payne v. Tennessee, 111 S. Ct. 2597 (1991): 1990 
Term, p. 11-21, sec. 11.8992. 

 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 
Term, p. 11-21, sec. 11.8992. 

 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 
Term, p. 159, sec. 10.893. 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶42. 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶31-37. 

 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 
(1998): 1997 Term, p. 8-4, sec. 8.1321. 

11.89472  Stare decisis has special 
force in area of statutory 
interpretation where 
legislature is free to alter 
construction court has 
placed on statute 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 Watson v. United States, 128 S. Ct. 579 (2007). 

 Shepard v. United States, 125 S. Ct. 1254 (2005). 

 For cases dealing generally with legislative 
acquiescence in judicial or administrative 
interpretation of statute, see sec. 45.1951. 

11.89473  Stare decisis cannot be 
used to justify continuance 
of unconstitutional police 
practice 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

11.89474  Fact that decision has 
proved "unworkable" is 
traditional ground for 
overruling it 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

11.8948  Appellate court's consideration 
of other issues raised by 
appellant after finding 
reversible error on one of the 
issues 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶1. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶1. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 11-3, sec. 11.352. 

 State v. Harris, 168 Wis. 2d 168, 483 N.W.2d 808 
(Ct. App. 1992): 1991 Term, p. 11-11, sec. 11.8992. 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 11-4, sec. 11.352. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.352. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 211, sec. 10.8993. 

 For cases dealing with the rule that only 
dispositive issue needs to be addressed, see sec. 
11.8949. 

11.8949  When appeal disposed of on 
one issue, other issues need not 
be addressed; only dispositive 
issue needs to be addressed by 
appellate court 
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 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 
726 N.W.2d 337, at ¶9. 

11.89491  In general 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶20. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶3. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶15. 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶8. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶20. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶4, 52. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶3. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶1. 

 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 
101, 743 N.W.2d 448, at ¶33. 

 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 
722, 741 N.W.2d 488, at ¶8. 

 State v. St. Germaine, 2007 WI App 214, 305 Wis. 
2d 511, 740 N.W.2d 148, at ¶24. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶2. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶8. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶21. 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶20. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶7. 

 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶2. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶30. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶6. 

 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 
619, 721 N.W.2d 527, at ¶12. 

 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 
359, 720 N.W.2d 498, at ¶1. 

 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 
711 N.W.2d 679, at ¶10. 

 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 
710 N.W.2d 502, at ¶1. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶11. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶23. 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶3. 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶10. 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶19. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶7. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶11. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶9. 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶11. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶17. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶23. 

 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 
168, 667 N.W.2d 800, at ¶19. 
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 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶3. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶3. 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶18. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶28. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14. 

 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 
640 N.W.2d 551, 2001 Term WCA-221, at ¶1. 

 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 
865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶20. 

 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 
635 N.W.2d 615, 2001 Term WCA-121, at ¶12. 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶1. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶35. 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶2. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶6. 

 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 
622 N.W.2d 4, 2000 Term WCA-132, at ¶1. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶1. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶42. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶49. 

 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 
613 N.W.2d 186: 1999 Term, p. 11-20, sec. 11.8951. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 11-20, 
sec. 11.8951. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 11-22, sec. 
11.8951. 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 11-22, sec. 11.8951. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 25-19, sec. 25.274. 

 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 
(Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 11-22, sec. 
11.8951. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 11-22, sec. 11.8951. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 11-22, sec. 11.8951. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 
(Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691. 

 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 
892 (Ct. App. 1997): 1997 Term, p. 11-12, sec. 
11.894. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 11-12, sec. 11.894. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 11-12, sec. 
11.894. 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 11-19, sec. 11.8994. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 
(Ct. App. 1996): 1996 Term, p. 11-19, sec. 11.8994. 
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 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 
(Ct. App. 1996): 1995 Term, p. 11-27, sec. 11.8991. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 
116 (Ct. App. 1995): 1995 Term, p. 11-27, sec. 
11.8991. 

 In Interest of Curtis W., 192 Wis. 2d 719, 531 
N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, 
sec. 42.5521. 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 6-29, sec. 6.896. 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 11-14, sec. 
11.8995. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 11-4, sec. 11.354. 

 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 
(Ct. App. 1993): 1992 Term, p. 11-18, sec. 11.8994. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 11-21, sec. 
11.8995. 

 For cases dealing with an appellate court's 
consideration of other issues raised by an appellant 
after finding reversible error on one of the issues, 
see sec. 11.8948. 

11.89492  But other issues briefed on 
appeal may be considered 
if they are likely to recur 
on remand even though 
other issues are dispositive 
of the appeal 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶26. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶7. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

11.89493  When issue is disposed of 
in manner that removes 
basis for other issue or 
issues raised, other issue or 
issues will not be 
addressed 

 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 
N.W.2d 373, at ¶4. 

11.895  Other matters (cont'd) 

11.8951  Waiver of right to appeal by 
pursuing other remedy 

 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 
N.W.2d 515 (1977): 1977 Term, p. 69, sec. 9.53. 

11.8952  Substitution of judge after 
remand on appeal 

 For cases dealing with this subject, see sec. 6.617. 

11.8953  Judicial estoppel 

 For cases dealing with this subject, see sec. 
12.623. 

11.8954  Presumption that trial judges 
know law and apply it in 
making their decisions 

 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, 
p. 11-17, sec. 11.896. 

 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 
Term, p. 11-12, sec. 11.896. 

11.8955  Analyzing and interpreting 
appellate decisions 

 For cases dealing with this subject, see sec. 
11.953. 

11.8956  Parties cannot confer 
jurisdiction on appellate court 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 11-14, sec. 11.892. 

11.8957  In fashioning remedy for defect 
in trial proceedings, appellate 
court should consider interests 
of victim 
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 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 
839 (1991): 1990 Term, p. 26-1, sec. 26.321. 

 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 
(1988): 1988 Term, p. 8-17, sec. 8.8222. 

11.896  Other matters (cont'd) 

11.8961  Deciding which to follow when 
prior precedent in conflict 

11.89611  In general 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

11.89612  When supreme court 
decisions conflict, court of 
appeals will apply most 
recent one 

 State v. Burke, 148 Wis. 2d 125, 434 N.W.2d 788 
(Ct. App. 1988): 1988 Term, p. 6-4, sec. 6.531. 

11.8962  State's confession of error 

11.89621  In general 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 
(Ct. App. 1989): 1988 Term, p. 11-15, sec. 11.897. 

11.89622  Appellate court's 
responsibility to 
independently review 
record and law even when 
error is confessed 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶6. 

11.8963  Extension of time limits set by 
appellate rules 

 State v. Harris, 149 Wis. 2d 943, 440 N.W.2d 364 
(1989): 1988 Term, p. 11-3, sec. 11.3111. 

11.8964  Effect of equally divided court 

11.89641  In general 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶23. 

 State v. Thornton, 2004 WI 35, 270 Wis. 2d 265, 
677 N.W.2d 274, at ¶1-2. 

 State v. Bond, 2001 WI 56, 243 Wis. 2d 476, 627 
N.W.2d 484, 2000 Term WSC-118, at ¶1-2. 

 State v. Strong, 2000 WI 50, 235 Wis. 2d 379, 611 
N.W.2d 457: 1999 Term, p. 11-19, sec. 11.8931. 

 State v. Longcore, 2000 WI 23, 233 Wis. 2d 278, 607 
N.W.2d 620: 1999 Term, p. 11-19, sec. 11.8931. 

 State v. Thomas, 231 Wis. 2d 241, 603 N.W.2d 84 
(1999): 1999 Term, p. 11-19, sec. 11.8931. 

 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 
(1995): 1995 Term, p. 9-2, sec. 9.1612. 

 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 
(1995): 1994 Term, p. 7-3, sec. 7.156. 

 State v. Richard Knutson, Inc., 191 Wis. 2d 395, 528 
N.W.2d 430 (1995): 1994 Term, p. 11-17, sec. 
11.8972. 

 State v. Young, 191 Wis. 2d 393, 528 N.W.2d 417 
(1995): 1994 Term, p. 36-1, sec. 36.1821. 

 In Interest of R.H., 150 Wis. 2d 432, 441 N.W.2d 
233 (1989): 1988 Term, p. 42-2, sec. 42.4112. 

11.89642  When trial court's decision 
is being reviewed by 
supreme court on 
certification or bypass 

 State v. Agnello, 2003 WI 44, 261 Wis. 2d 331, 664 
N.W.2d 55, at ¶1-3. 

 State v. Greer, 2003 WI 20, 260 Wis. 2d 43, 658 
N.W.2d 795, 2002 Term WSC-38, at ¶1-3. 

 State ex rel. Marberry v. Macht, 2001 WI 19, 241 
Wis. 2d 695, 623 N.W.2d 135, 2000 Term WSC-41, 
at ¶2. 

 State v. Deborah J.Z., 225 Wis. 2d 33, 590 N.W.2d 
711 (1999): 1998 Term, p. 11-23, sec. 11.8991. 

 State v. Watson, 209 Wis. 2d 281, 562 N.W.2d 151 
(1997): 1996 Term, p. 11-18, sec. 11.8982. 

 State v. Richard Knutson, Inc., 191 Wis. 2d 395, 528 
N.W.2d 430 (1995): 1994 Term, p. 11-17, sec. 
11.8972. 

http://www.wicourts.gov/html/ca/97/97-3486.htm�
http://www.wicourts.gov/html/ca/03/03-1514.htm�
http://www.wicourts.gov/html/sc/02/02-2898.htm�
http://www.wicourts.gov/html/sc/01/01-1402.htm�
http://www.wicourts.gov/html/sc/98/98-3139.htm�
http://www.wicourts.gov/html/sc/98/98-0248.htm�
http://www.wicourts.gov/html/sc/98/98-2792.htm�
http://www.wicourts.gov/html/sc/98/98-0152.htm�
http://www.wicourts.gov/html/sc/00/00-2599.htm�
http://www.wicourts.gov/html/sc/01/01-2591.htm�
http://www.wicourts.gov/html/sc/99/99-2446.htm�
http://www.wicourts.gov/html/sc/96/96-2797.htm�


11-202 

11.89643  On question whether to 
accept notice of voluntary 
dismissal 

 State v. Schulpius, 2001 WI 69, 244 Wis. 2d 401, 
628 N.W.2d 349, 2000 Term WSC-244, at ¶1-8. 

11.8965  Effect of party's concession 

11.89651  In general 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 11-14, sec. 11.892. 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶1. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶15. 

11.89652  Concession by party on 
issue of law does not bind 
appellate court 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶14. 

 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 
N.W.2d 425, at ¶6. 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶8. 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶11. 

 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 
718, 709 N.W.2d 491, at ¶15. 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶13. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-27, sec. 
11.8994. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 
31.6254. 

 For cases dealing generally with the proposition 
that courts are not bound by a party's concession 
on an issue of law, see sec. 12.6983. 

11.8966  Assumption that trial court 
made requisite finding on issue 
necessary to support judgment 

 State v. Moederndorfer, 141 Wis. 2d 823, 416 
N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 11-14, 
sec. 11.893. 

11.8967  Effect of trial court error with 
respect to one of several 
reasons given for reaching its 
decision 

 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 
(Ct. App. 1987): 1987 Term, p. 12-2, sec. 12.681. 

11.8968  No need for retrial of entire 
case when error found only in 
second phase of bifurcated trial 

 For cases dealing with this subject, see sec. 
8.79931. 

11.8969  Need for retrial of entire case, 
including second phase, when 
error found during first (i.e. 
guilt) phase of bifurcated trial 

 For cases dealing with this subject, see sec. 
8.7998. 

11.897  Other matters (cont'd) 

11.8971  Effect of constitutional 
invalidity of one basis upon 
which guilty verdict may have 
been predicated when evidence 
sufficient to support another 
basis of liability 

 For cases dealing with this subject, see sec. 21.54. 

11.8972  Effect of insufficiency of 
evidence as to one basis upon 
which guilty verdict may have 
been predicated when evidence 
sufficient to support another 
basis of liability 

 For cases dealing with this subject, see sec. 
19.551. 

http://www.wicourts.gov/html/sc/00/00-0095.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34394�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20601�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=28522�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=27087�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34086�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26455�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20601�
http://www.wicourts.gov/html/ca/01/01-2185.htm�


11-203 

11.8973  Court of appeals has no power 
or authority to overrule, 
modify, or withdraw language 
from its prior decisions; court 
of appeals bound by its prior 
decisions 

11.89731  In general 

 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 
N.W.2d 756, at ¶25. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶40. 

 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 
(1997): 1996 Term, p. 11-18, sec. 11.8981. 

 Village of Oregon v. Bryant, 188 Wis. 2d 680, 524 
N.W.2d 635 (1994): 1994 Term, p. 44-3, sec. 44.2321. 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶21. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶30. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶23. 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶21. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶20, 24. 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶7. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶18. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶23, 30. 

 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 
853, 667 N.W.2d 364, at ¶9-11. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶11. 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶12. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶13. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶13. 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶17. 

 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 
653 N.W.2d 895, 2002 Term WCA-149, at ¶16. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶40. 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶13. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶16. 

 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 
78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶13. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶42. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 
(Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. Hensley, 221 Wis. 2d 473, 585 N.W.2d 683 
(Ct. App. 1998): 1998 Term, p. 10-2, sec. 10.2442. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 
(Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436. 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 9-4, sec. 9.351. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 20-8, sec. 20.8211. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-18, sec. 11.8981. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36415�
http://www.wicourts.gov/html/sc/01/01-2461.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34839�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28903�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27409�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24803�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=6732�
http://www.wicourts.gov/html/ca/04/04-1211.htm�
http://www.wicourts.gov/html/ca/03/03-2116.htm�
http://www.wicourts.gov/html/ca/03/03-0417.htm�
http://www.wicourts.gov/html/ca/02/02-2974.htm�
http://www.wicourts.gov/html/ca/02/02-2881.htm�
http://www.wicourts.gov/html/ca/02/02-1542.htm�
http://www.wicourts.gov/html/ca/01/01-3393.htm�
http://www.wicourts.gov/html/ca/01/01-2988.htm�
http://www.wicourts.gov/html/ca/02/02-0156.htm�
http://www.wicourts.gov/html/ca/01/01-3341.htm�
http://www.wicourts.gov/html/ca/01/01-1398.htm�
http://www.wicourts.gov/html/ca/01/01-1703.htm�
http://www.wicourts.gov/html/ca/01/01-1403.htm�
http://www.wicourts.gov/html/ca/00/00-3476.htm�
http://www.wicourts.gov/html/ca/98/98-2387.htm�
http://www.wicourts.gov/html/ca/98/98-0733.htm�
http://www.wicourts.gov/html/ca/98/98-0104.htm�
http://www.wicourts.gov/html/ca/97/97-2008.htm�
http://www.wicourts.gov/html/ca/97/97-3097.htm�
http://www.wicourts.gov/html/ca/97/97-3052.htm�
http://www.wicourts.gov/html/ca/97/97-0914.htm�


11-204 

 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 
(Ct. App. 1987): at page 363 n.1 of opinion. 

11.89732  What court of appeals 
should do if it believes 
prior decision wrongfully 
decided 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶12. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶30. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶16. 

11.89733  What court of appeals 
should do when it is 
confronted with decision 
that appears to have 
overruled, modified, or 
withdrawn language from 
earlier decision 

 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 
653 N.W.2d 895, 2002 Term WCA-149, at ¶16. 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶13. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶18. 

11.89734  When prior decision is 
inconsistent with 
controlling Wisconsin 
Supreme Court precedent, 
court of appeals is not 
obliged to follow it 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶15. 

11.89735  When prior decision has 
been reversed on other 
grounds 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶13. 

11.89736  Rule forbidding court of 
appeals' overruling of prior 
decision applies to 
decisions overruling prior 
decision that were handed 
down before rule was 
announced; such decisions 
are invalid 

 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 
853, 667 N.W.2d 364, at ¶9-11. 

11.89737  Rule forbidding court of 
appeals' overruling of prior 
decision applies even 
when decision is in conflict 
with another decision of 
court of appeals 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶18. 

11.89738  Rule forbidding court of 
appeals' modifying 
language does not preclude 
(1) recognition that 
definition of statutory term 
adopted in prior decision 
was not complete and (2) 
modification of that 
definition to provide 
complete definition of term 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶20. 

11.8974  An appellate court "is not a 
performing bear" 

 State v. Waste Management of Wisconsin, Inc., 81 
Wis. 2d 555, 261 N.W.2d 147 (1978): at page 564 of 
opinion. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶22. 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶15. 

 County of Fond du Lac v. Derksen, 2002 WI App 
160, 256 Wis. 2d 490, 647 N.W.2d 922, at ¶4. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453. 
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11.8975  Rule prohibiting citation of 
unpublished decision of 
Wisconsin Court of Appeals 

11.89751  In general 

 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 
2d 337, 750 N.W.2d 475, at ¶1-8. 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶40, 55. 

 State v. Higginbotham, 162 Wis. 2d 978, 471 
N.W.2d 24 (1991): 1990 Term, p. 11-20, sec. 11.8982. 

 In Matter of Amendment of Section (Rule) 809.23(3), 
Stats., 155 Wis. 2d 832, 456 N.W.2d 783 (1990): 1989 
Term, p. 11-3, sec. 11.342. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶21. 

 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶18. 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶3. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶23-26. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶23. 

11.89752  Not violated by citation of 
unpublished opinion in 
petition for supreme court 
review to show conflict 
between court of appeals' 
decisions 

 State v. Higginbotham, 162 Wis. 2d 978, 471 
N.W.2d 24 (1991): 1990 Term, p. 11-20, sec. 11.8982. 

11.89753  Not violated by citation of 
unpublished decision to 
illustrate potential fact 
situation 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶40, 55. 

11.89754  Not violated by citing 
unpublished opinion from 
another jurisdiction 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶5. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶18. 

11.89755  Not violated by citation of 
unpublished decision to 
establish "law of the case" 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶3. 

11.89756  Violated by court of 
appeals' opinion 
discussing prior 
unpublished decision and 
concluding that it was 
wrongly decided 

 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 
2d 337, 750 N.W.2d 475, at ¶1-8. 

11.89757  Imposition of monetary 
sanction for violation of 
rule 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶21. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶25-26. 

11.8976  Res judicata 

 For cases dealing with this subject, see sec. 
12.6973. 

11.8977  Denial of litigant of right to 
seek leave to proceed in forma 
pauperis 

 For cases dealing with the United States 
Supreme Court's denial to a litigant of the right to 
seek leave to proceed in forma pauperis because he 
or she has abused that right, see sec. 11.8846. 

11.898  Other matters (cont'd) 

11.8981  Effect on appeal of loss of 
reporter's notes 

 For cases dealing with this subject, see sec. 
11.3322. 
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11.8982  Trial court's obligation to take 
action required by appellate 
court on remand 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

11.8983  Defendant's right to be 
provided with transcript of 
testimony and other 
proceedings 

 State v. Wilson, 170 Wis. 2d 720, 490 N.W.2d 48 
(Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.331. 

11.8984  Effect of reversal of conviction 
based on guilty plea on 
benefits obtained in exchange 
for plea 

 For cases dealing with this subject, see sec. 
7.4994. 

11.8985  Appellate court should dispose 
of appeal on narrowest 
possible ground 

 State v. Castillo, 213 Wis. 2d 488, 570 N.W.2d 44 
(1997): 1997 Term, p. 11-1, sec. 11.211. 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶17. 

 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 
N.W.2d 755, at ¶8. 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶3. 

 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 
690, 762 N.W.2d 404, at ¶18. 

 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 
758 N.W.2d 131, at ¶32. 

 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 
748 N.W.2d 471, at ¶15. 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶15. 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶4. 

 State v. Christensen, 2007 WI App 170, 304 Wis. 
2d 147, 737 N.W.2d 38, at ¶18. 

 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 
729 N.W.2d 792, at ¶7. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶30. 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶24. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶11. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶14. 

 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 
667 N.W.2d 867, at ¶1. 

 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶3. 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶8. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶1. 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶2. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 11-20, 
sec. 11.897. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 11-12, sec. 
11.895. 

 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 
(Ct. App. 1997): 1996 Term, p. 11-19, sec. 11.8997. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 11-20, sec. 11.8997. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 
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 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 
(Ct. App. 1993): 1992 Term, p. 11-4, sec. 11.353. 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685. 

11.8986  Court of appeals' response to 
party's refusal to defend trial 
court's ruling 

 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 
(Ct. App. 1991): 1991 Term, p. 35-1, sec. 35.312. 

11.8987  Conflict in case law best 
resolved by supreme court 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

11.8988  Modification of judgment or 
order appealed from 

11.89881  Modifying judgment of 
conviction of greater 
offense on which evidence 
insufficient to judgment of 
conviction of lesser offense 

 For cases dealing with this subject, see sec. 
19.577. 

11.8989  Relief available, on appeal 
from conviction, for errors 
committed at preliminary 
examination 

 For cases dealing with this subject, see secs. 
6.485 and 6.486. 

11.899  Other matters (cont'd) 

11.8991  United States Supreme Court's 
determination of extent of 
federal constitutional right 

 For cases dealing with this subject, see sec. 21.14. 

11.8992  Appellate court's right to 
consider sua sponte authorities 
not cited and grounds of 
decision not raised, or not 
briefed by both parties, and to 
dispose of appeal on basis of 
those authorities or grounds 

11.89921  In general 

 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 
11-11, sec. 11.8922. 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶21. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
11-18, sec. 11.8996. 

 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 
(1991): 1990 Term, p. 11-21, sec. 11.8993. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶15. 

 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 
638 N.W.2d 386, 2001 Term WCA-182, at ¶18. 

 For cases dealing with the proper role of the 
court of appeals with respect to arguments not 
made by the defendant on appeal, see sec. 11.172. 

11.89922  Need to provide 
opportunity for further 
briefing by parties in such 
a situation 

 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 
11-11, sec. 11.8922. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶30. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
11-18, sec. 11.8996. 

11.89923  Related matter:  appellate 
court's consideration of 
issue not raised on appeal 
and grant of relief to 
detriment of appealing 
party based on resolution 
of that issue when other 
party has not filed cross-
appeal 

 For cases dealing with this subject, see sec. 
11.974. 

11.8993  Distinction between right to 
review and right to relief 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-4, sec. 6.482. 
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11.8994  Appellate court will not reach 
constitutional question 
unnecessarily 

 For cases dealing with this subject in the context 
of determining the constitutionality of statutes, see 
sec. 47.42. 

 For cases dealing with this subject in the context 
of violations of constitutional rights, see sec. 
21.588. 

11.8995  Effect of defendant's fugitive 
status on appeal 

11.89951  When defendant is 
appellant 

 For cases dealing with this subject, see sec. 
11.9151. 

11.89952  When defendant is 
respondent 

 United States v. Sharpe, 105 S. Ct. 1568 (1985): 
1984 Term, p. 177, sec. 10.8832. 

11.8996  Appellate court engaging in de 
novo review of question of law 
not limited to considering 
precedents cited to or by lower 
court, but should use its full 
knowledge of all relevant 
precedents 

 Elder v. Holloway, 114 S. Ct. 1019 (1994): 1993 
Term, p. 47-8, sec. 47.611. 

11.8997  Effect of failure to contest 
assertion of error or argument 
in opponent's brief: failure to 
contest is deemed concession 
that opponent is correct 

11.89971  In general 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶44. 

11.89972  Arguments in one side's 
brief that are not 
responded to, disputed, or 
refuted in other side's brief 
are deemed admitted or 
conceded 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶16. 

 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶5. 

 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 
740 N.W.2d 404, at ¶20. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶14. 

 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 
645, 706 N.W.2d 191, at ¶15. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶12. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶75. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶34. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶41, 53, 
54. 

 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 
792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶14. 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶67. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 11-19, sec. 11.8921. 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 11-4, sec. 11.346. 

11.89973  Party's failure to contest 
opponent's assertion of 
error will be deemed 
concession by party that 
trial court erred in respect 
specified 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

http://www.law.cornell.edu/supct/search/display.html?terms=elder%20v.%20holloway&url=/supct/html/92-8579.ZS.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30932�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32302�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31434�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30123�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25442�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19676�
http://www.wicourts.gov/html/ca/03/03-1369.htm�
http://www.wicourts.gov/html/ca/02/02-1203.htm�
http://www.wicourts.gov/html/ca/00/00-2957.htm�
http://www.wicourts.gov/html/ca/01/01-1934.htm�
http://www.wicourts.gov/html/ca/01/01-0814.htm�
http://www.wicourts.gov/html/ca/00/00-0152.htm�
http://www.wicourts.gov/html/ca/98/98-1905.htm�


11-209 

11.89974  If respondent does not 
refute assertion made by 
appellant, respondent is 
considered to have 
acquiesced to it 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

11.89975  When respondent does not 
refute appellant's argument 
or position, appellate court 
may assume it is conceded 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶4. 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

11.89976  Respondent on appeal 
cannot complain if 
propositions of appellant 
that respondent does not 
undertake to refute are 
taken as confessed 

 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 
793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶67. 

11.89977  Propositions are taken as 
confessed or conceded 
when party does not refute 
or dispute them 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶6. 

 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 
451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶22. 

11.89978  Argument asserted by 
respondent and not 
disputed by appellant in 
reply brief is taken as 
admitted 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶16, 
22. 

11.89979  Appellant's failure to reply 
to argument in 
respondent's brief is 
deemed concession that 
respondent is correct 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶44. 

11.8998  Defendant's right to proceed 
both by counsel and pro se on 
appeal 

11.89981  In general 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶30. 

 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 
727 (1994): 1994 Term, p. 11-16, sec. 11.893. 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

11.89982  Right to raise issues pro se 
in trial court during 
pendency of appeal in 
which defendant is 
represented by counsel 

 For cases dealing with this subject, see sec. 
10.1692. 

11.8999  Effect of conflict between 
transcript of proceedings and 
written document, e.g., 
judgment 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-4, 
sec. 47.3421. 

 For cases dealing with this problem in the 
context of conflicts between the trial court's oral 
pronouncement of sentence and the written 
judgment, see sec. 9.4987. 

11.9  Other Appellate Matters (cont'd) 

11.91  Other Matters 

11.911  Review of denial of pretrial 
suppression motion when guilty 
plea entered or when defendant 
found NGI 
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 For cases dealing with this subject, see sec. 7.42. 

11.912  Review of trial errors during guilt 
phase of insanity trial when 
defendant found NGI 

 For cases dealing with this subject, see sec. 8.797. 

11.913  Dictum 

11.9131  In general 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶33. 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶61. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶22. 

 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 
(1996): 1995 Term, p. 36-1, sec. 36.1313. 

 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 
(1992): 1991 Term, p. 2-2, sec. 2.122. 

 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 
(1991): 1990 Term, p. 6-4, sec. 6.482. 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 11-16, sec. 11.897. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 181, sec. 12.432. 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 204, sec. 10.8991. 

 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 
(1981): 1980 Term, p. 156, sec. 13.94. 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶12. 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶25. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶10. 

 State v. Matson, 2003 WI App 253, 268 Wis. 2d 
725, 674 N.W.2d 51, at ¶24. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶50. 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 11-22, sec. 11.8991. 

 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 
701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433. 

 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 
(Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436. 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 11-19, sec. 11.8995. 

 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 
(Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 11-27, sec. 11.8993. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 11-14, sec. 11.8994. 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 11-
10, sec. 11.897. 

 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 
(Ct. App. 1990): 1990 Term, p. 11-20, sec. 11.893. 

 State v. Lucarelli, 157 Wis. 2d 724, 460 N.W.2d 
439, 468 N.W.2d 441 (Ct. App. 1990): 1990 Term, p. 
44-2, sec. 44.211. 

 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. 
App. 1987): 1987 Term, p. 11-17, sec. 11.897. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 159, sec. 10.892. 

 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 
(Ct. App. 1985): 1984 Term, p. 178, sec. 10.896. 

 State v. Lee, 119 Wis. 2d 355, 351 N.W.2d 755 (Ct. 
App. 1984): 1983 Term, p. 204, sec. 10.8991. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 156, sec. 13.94. 

 State v. Kruse, 98 Wis. 2d 34, 295 N.W.2d 21 (Ct. 
App. 1980): 1980 Term, p. 156, sec. 13.94. 

11.9132  Holding is not rendered 
"unnecessary to the result" 
simply because there were 
several grounds for result 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 
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11.914  Requirement that defendant be 
notified of appeal rights at 
sentencing 

 For cases dealing with this subject, see sec. 9.182. 

11.915  Dismissal of appeal when 
defendant absconds 

11.9151  When defendant absconds 
while appeal pending 

 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 
Term, p. 11-26, sec. 11.8941. 

 Ortega-Rodriquez v. United States, 113 S. Ct. 1199 
(1993): 1992 Term, p. 11-17, sec. 11.8972. 

 United States v. Sharpe, 105 S. Ct. 1568 (1985): 
1984 Term, p. 177, sec. 10.8832. 

 State v. Townsend, 2007 WI 31, 299 Wis. 2d 672, 
728 N.W.2d 342, at ¶3. 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-12, 
sec. 42.712. 

 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 11-14, sec. 11.8972. 

 State v. Bono, 103 Wis. 2d 654, 309 N.W.2d 400 
(Ct. App. 1981): 1981 Term, p. 128, sec. 10.281. 

11.9152  When defendant absconds 
before appeal while case is 
pending in lower court 

 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 
Term, p. 11-26, sec. 11.8941. 

 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, 
p. 10-16, sec. 10.6921. 

 Ortega-Rodriquez v. United States, 113 S. Ct. 1199 
(1993): 1992 Term, p. 11-17, sec. 11.8972. 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-12, 
sec. 42.712. 

 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 11-14, sec. 11.8972. 

 For cases dealing with the effect of a defendant's 
escape or absconding on a postconviction motion 
in the trial court, see sec. 10.161. 

11.9153  Constitutionality of dismissing 
appeal because defendant 
absconded after conviction 
when there is no demonstrated 
adverse effect on appellate 
process 

 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, 
p. 10-16, sec. 10.6921. 

11.9154  When juvenile absconds from 
residential treatment center in 
which he has been placed 

 For cases dealing with this subject, see sec. 
42.782. 

11.9155  Supreme court's dismissal of 
petition for review as 
improvidently granted when 
defendant absconds 

 For cases dealing with this subject, see sec. 
11.21933. 

11.916  Jurisdiction of trial court after 
appeal taken 

 For cases dealing with this subject, see sec. 
12.1298. 

11.917  Court of appeals bound by 
precedents established by supreme 
court; court of appeals has no 
power to overrule supreme court's 
decisions 

11.9171  In general 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶17. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 204, sec. 10.894. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶29. 
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 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 
477, 747 N.W.2d 712, at ¶19. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶12. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶8. 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶5. 

 State v. Harden, 2005 WI App 252, 287 Wis. 2d 
871, 707 N.W.2d 173, at ¶5. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶30. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶16. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶55. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶10. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶29. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶26. 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶14. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶26. 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶32. 

 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 
78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶13. 

 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 
451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶22. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶9. 

 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 
666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶11. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 Drow v. Schwartz, 220 Wis. 2d 415, 583 N.W.2d 
655 (Ct. App. 1998): 1998 Term, p. 41-6, sec. 41.521. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 11-26, sec. 11.8951. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 22-2, sec. 22.3111. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 11-15, sec. 11.8911. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 32-1, sec. 32.3121. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 
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 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 
(Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 9-19, sec. 9.4911. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 11-10, sec. 11.8941. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622. 

 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 
(Ct. App. 1991): 1991 Term, p. 11-10, sec. 11.8941. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 11-20, sec. 11.892. 

 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811. 

 State v. Quiroz, 149 Wis. 2d 691, 439 N.W.2d 621 
(Ct. App. 1989): 1988 Term, p. 29-4, sec. 29.811. 

 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 
(Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 11-17, sec. 11.898. 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 6-5, 
sec. 6.1811. 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331. 

 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 
316 (Ct. App. 1987): 1987 Term, p. 11-17, sec. 
11.898. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 118, sec. 5.932. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.281. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 48, 
sec. 2.5821. 

 County of Milwaukee v. Gliniecki, 123 Wis. 2d 462, 
367 N.W.2d 239 (Ct. App. 1985): 1984 Term, p. 112, 
sec. 5.833. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 50, sec. 2.711. 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 204, sec. 10.894. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 128, sec. 10.251. 

11.9172  May deviate from precedent 
when precedent is based on 
interpretation of federal law no 
longer in accord with 
subsequent decisions of the 
United States Supreme Court 

11.91721  In general 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶18-19. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶14. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶15. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

 For cases dealing with the question whether the 
court of appeals must certify a case to the 
Wisconsin Supreme Court when Wisconsin 
Supreme Court precedent on the issue presented is 
not longer in accord with subsequent decisions of 
the United States Supreme Court, see, sec. 11.961. 

11.91722  Decision from United 
States Supreme Court must 
be subsequent to decision 
of Wisconsin Supreme 
Court 

http://www.wicourts.gov/html/sc/00/00-1680.htm�
http://www.wicourts.gov/html/ca/01/01-1362.htm�
http://www.wicourts.gov/html/ca/00/00-3074.htm�


11-214 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶14. 

11.9173  Deciding which to follow when 
prior precedent in conflict 

 For cases dealing with this subject, see sec. 
11.89133. 

11.9174  When court of appeals decision 
conflicts with supreme court 
decision, court of appeals must 
follow the latter 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶27. 

11.9175  Court of appeals has no power 
to overrule, modify, or 
withdraw language from, 
previous supreme court 
decision 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶8. 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575. 

11.918  Retroactivity of appellate decisions 

 For cases dealing with this subject, see sec. 47.2. 

11.919  Law of the case 

 For cases dealing with this subject, see sec. 47.86. 

11.92  Other Matters (cont'd) 

11.921  Proper role of court of appeals with 
respect to arguments not made by 
defendant 

 For cases dealing with this subject, see sec. 
11.172. 

11.922  Value of dissenting opinion 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 11-17, sec. 11.8987. 

11.923  Need for and determination of 
defendant's competency during 
appellate process 

 For cases dealing with this subject, see sec. 
11.396. 

11.924  Effect of appellate court's finding 
error or ordering reversal with 
respect to one count in multi-count 
prosecution 

11.9241  Effect of reversal on one count 
on remaining counts: 
"retroactive misjoinder" 

11.92411  In general 

 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 
111 (Ct. App. 1996): 1996 Term, p. 11-15, sec. 
11.8941. 

11.92412  No waiver of claim of 
"retroactive misjoinder" by 
failure to move to sever 
counts prior to trial 

 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 
111 (Ct. App. 1996): 1996 Term, p. 11-15, sec. 
11.8941. 

11.9242  Determining when finding of 
error directly related to one 
count of which defendant was 
convicted requires reversal of 
other counts 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶25, 30, 
40. 

11.925  Effect of state's concession of error 

 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 
111 (Ct. App. 1996): 1996 Term, p. 11-15, sec. 
11.8941. 

11.926  Determining rule of law from 
plurality decision 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

11.927  Court of appeals is error-correcting 
court; principle function of court of 
appeals is correction of error 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶60. 
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 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶18. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶15. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

 State v. Schoepp, 204 Wis. 2d 266, 554 N.W.2d 236 
(Ct. App. 1996): 1996 Term, p. 44-6, sec. 44.421. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 11-27, sec. 11.8972. 

 For cases dealing with the respective functions 
of the supreme court and the court of appeals, see 
sec. 11.8935. 

11.928  Majority of participating judges 
must have agreed on particular 
point for it to be considered 
opinion of court 

 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 
(1995): 1995 Term, p. 9-2, sec. 9.1612. 

11.929  Defendant's right to counsel on 
appeal 

 For cases dealing with this subject, see sec. 
25.173. 

11.93  Other Matters (cont'd) 

11.931  Interpretation of rules of appellate 
procedure 

11.9311  Use of judicial council 
committee notes to rules 

 For cases dealing with this subject, see sec. 
45.3346. 

11.932  When appellate court reaches 
conclusion that has effect of 
negating plea bargain (e.g., when it 
sets aside conviction on one offense 
to which defendant pled guilty 
pursuant to plea bargain), remedy 
is recision of entire plea agreement, 
reinstatement of original charges, 
and remand for further proceedings 
on them 

 For cases dealing with this subject, see sec. 
7.1985. 

11.933  Limitations on appellate court's 
resolving issue that is not in fact 
raised by case 

11.9331  Necessity of ripeness before 
appellate court will address 
issue; appellate court will not 
resolve claim based on 
hypothetical or future events 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶24. 

 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 
315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 
9.6342. 

 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 
(Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622. 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

11.9332  Courts act only to determine 
actual controversies, not to 
announce principles of law or 
render purely advisory 
opinions 

 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 
663, 678 N.W.2d 326, at ¶1. 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶32. 

11.934  Dismissal of petition for review as 
improvidently granted 

 For cases dealing with this subject, see sec. 
11.2193. 
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11.935  Sanctions for violations of 
appellate rules 

 For cases dealing with this subject, see sec. 
11.393. 

11.936  Defendant, not counsel, must 
decide whether to file an appeal 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶12. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶27. 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 11-24, 
sec. 11.8998. 

11.937  Appellate court's duty to 
independently inquire as to its 
jurisdiction 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 12-1, 
sec. 12.112. 

11.938  Appellate court cannot develop 
party's argument; it must resolve 
issues independently and cannot 
serve as both advocate and judge 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term. p. 1-10, sec. 1.3141. 

11.939  Supreme court may overrule, 
modify, or withdraw language from 
published decisions of the court of 
appeals 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

11.94  Other Matters (cont'd) 

11.941  Absolute candor with appellate 
court is essential to proper 
appellate practice 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 11-3, sec. 11.346. 

11.942  Court should not reach 
constitutional issues where 
resolution of other issues disposes 
of appeal 

 State v. Castillo, 213 Wis. 2d 488, 570 N.W.2d 44 
(1997): 1997 Term, p. 11-1, sec. 11.211. 

 For cases dealing generally with the maxim that 
courts should not reach constitutional questions 
unnecessarily, see sec. 21.588. 

11.943  Appeal from portion of judgment 
brings entire judgment before 
appellate court 

 For cases dealing with this subject, see sec. 
11.175. 

11.944  Appellate court generally does not 
decide issues not raised on appeal 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

11.945  Wisconsin appellate decision in 
particular criminal prosecution 
cannot be "overruled" by federal 
habeas corpus decision arising out 
of that prosecution 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 11-13, sec. 11.8998. 

11.946  Fact that legislature enacted statute 
that changes law decreed by 
appellate decision does not mean 
that decision was incorrect or that 
decision has been overruled for 
purposes of judicial precedent 

 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 
(Ct. App. 1999): 1999 Term, p. 11-20, sec. 11.894. 

11.947  Defendant's constitutional rights 
relating to appeal 

11.9471  Right to appeal 

 For cases dealing with this subject, see sec. 
11.957. 

11.9472  Right to counsel on appeal 

 For cases dealing with this subject, see sec. 
25.173. 
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11.9473  Right to proceed pro se on 
appeal 

 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 
1999 Term, p. 30-3, sec. 30.452. 

11.9474  Right to be present during 
appellate proceedings 

 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 
1999 Term, p. 11-23, sec. 11.89553. 

11.9475  Indigent's right to counsel on 
appeal 

 For cases dealing with this subject, see sec. 
11.8926. 

11.948  Remand to court of appeals for 
disposition of issues needing 
resolution after supreme court 
decides primary issue presented 

 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 
N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733. 

11.949  Matters that may be raised after 
appeal filed 

11.9491  Appeal may be taken after 
imposition of sentence upon 
revocation of probation, but 
appeal is limited to challenge 
to sentence and will not reach 
underlying conviction or 
defects other than those 
surrounding sentencing after 
revocation 

 For cases dealing with this subject, see sec. 
11.3172. 

11.95  Other Matters (cont'd) 

11.951  Issue of appellate jurisdiction is 
question of law that appellate court 
reviews de novo 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶4. 

11.952  When appellate record is 
incomplete, appellate court will 
assume missing material supports 
trial court's ruling 

 For cases dealing with this subject, see sec. 
11.866. 

11.953  Analyzing and interpreting 
appellate decisions 

11.9531  Rule announced in prior 
decisions not necessarily 
limited to particular factual 
situation in which it has been 
applied 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 11-12, sec. 
11.898. 

11.9532  Converse of statement in 
opinion is not necessarily true 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 11-3, 
sec. 11.3511. 

11.9533  Assumption that decision uses 
words in their ordinary, 
everyday sense 

 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, 
p. 11-17, sec. 11.8981. 

11.9534  Determining what questions 
have been resolved 

 United States v. Shabani, 115 S. Ct. 382 (1994): 
1994 Term, p. 11-17, sec. 11.8992. 

11.9535  Where United States Supreme 
Court decides case with no 
single rationale explaining 
result 

 United States v. Santos, 128 S. Ct. 2020 (2008). 

 Nichols v. United States, 114 S. Ct. 1921 (1994): 
1993 Term, p. 11-15, sec. 11.8996. 

11.9536  Adoption of standard or rule 
(e.g., ABA standard) does not 
adopt commentary to standard; 
formal adoption of commentary 
necessary to render 
commentary the law 
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 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 8-15, sec. 8.831. 

11.9537  Majority of participating 
judges must have agreed on 
particular point for it to be 
considered opinion of court 

 For cases dealing with this subject, see sec. 
11.928. 

 For cases dealing with the precedential value of 
a concurring opinion joined in by a majority of the 
court, see sec. 11.8944. 

11.9538  Statement in appellate decision 
regarding issue never briefed is 
not a holding 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 11-27, sec. 11.8982. 

11.9539  Other matters 

11.95391  Determining what 
constitutes dicta in 
appellate decisions 

 For cases dealing with this subject, see sec. 
11.913. 

11.95392  Effect on resolution of 
issue at one point in 
opinion of fact that 
elsewhere in opinion court 
states it is not resolving 
that issue 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶31-37. 

11.95393  "Cassandra-like 
predictions in dissent are 
not a sure guide to the 
breadth of the majority's 
ruling" 

 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term 
USSC-5. 

11.95394  Appellate courts may look 
to briefing in published 
opinions to determine facts 
or arguments made 

 For cases dealing with this subject, see sec. 
11.974. 

11.954  Appellant must appeal from denial 
of motion for reconsideration of 
order from which appeal has been 
taken in order to raise on appeal 
issues raised by motion for 
reconsideration 

 For cases dealing with this subject, see sec. 
11.183. 

11.955  Appellate courts do not address 
speculative arguments 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

11.956  Citation of unpublished decisions 

11.9561  Wisconsin rule prohibiting 
citation of unpublished 
decisions of Wisconsin Court 
of Appeals 

 For cases dealing with this subject, see sec. 
11.8975. 

11.9562  Rules in other jurisdictions 
prohibiting citation of 
unpublished decisions 

11.95621  In general 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶7. 

11.95622  Seventh Circuit decisions 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶7. 

11.957  Defendant's constitutional right to 
appeal 

11.9571  Right to appeal 

11.95711  In general 
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 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 
1999 Term, p. 30-3, sec. 30.452. 

 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, 
p. 10-16, sec. 10.6921. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶17. 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶16. 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶30. 

 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 
(1999): 1998 Term, p. 11-4, sec. 11.3812. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 11-14, sec. 
11.8981. 

 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 
(1987): 1986 Term, p. 209, sec. 10.894. 

 State ex rel. Ford v. Holm, 2006 WI App 176, 296 
Wis. 2d 119, 722 N.W.2d 609, at ¶3. 

 State v. Williams, 2005 WI App 122, 284 Wis. 2d 
488, 699 N.W.2d 249, at ¶5. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶2. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶12. 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, 
sec. 41.523. 

11.95712  Federal constitution 
imposes no obligation on 
states to provide appellate 
review of criminal 
convictions 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

11.95713  But when state provides 
right to appeal, such appeal 
must comport with 
demands of due process 
and equal protection 
clauses 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

11.9572  Right to meaningful appeal 

11.95721  In general 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶30. 

 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 
(1999): 1998 Term, p. 11-4, sec. 11.3812. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Williams, 2005 WI App 122, 284 Wis. 2d 
488, 699 N.W.2d 249, at ¶5. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶2. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶12. 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, 
sec. 41.523. 

11.95722  When defendant's right to 
meaningful appeal is 
denied by state's post-trial 
destruction of evidence 
that was not introduced at 
trial, but which defendant 
claims is exculpatory 

 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 
647 N.W.2d 430, 2001 Term WCA-438, at ¶1-19. 

11.9573  Waiver of right 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State ex rel. Ford v. Holm, 2006 WI App 176, 296 
Wis. 2d 119, 722 N.W.2d 609, at ¶3. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶1-37. 
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 For cases dealing with defendant's indirect 
waiver of right to appeal by his or her waiver of 
counsel on appeal, which results in no appeal 
being taken, see sec. 25.44. 

11.958  Sanctions for frivolous appeals 

 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 
451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶19-
27. 

11.959  Appellate court's sua sponte 
consideration of issue or argument 
not raised by parties on appeal 

11.9591  In general 

 For cases dealing with this subject, see sec. 
11.8992. 

11.9592  Appellate court does not 
generally address issues not 
raised by parties 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶11. 

11.96  Other Matters (cont'd) 

11.961  When court of appeals  is 
confronted with conflict between 
decision from Wisconsin Supreme 
Court and subsequent decision 
from United States Supreme Court 
on matter of federal law, it is not 
required to certify case to 
Wisconsin Supreme Court 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶12-19. 

 For cases dealing with the Wisconsin Court of 
Appeals' right to deviate from Wisconsin Supreme 
Court precedent when that precedent is no longer 
in accord with subsequent decisions of the United 
States Supreme Court, see sec. 11.9172. 

11.962  Court not bound by issues as they 
are framed by parties 

 For cases dealing with this subject, see sec. 
11.3698. 

11.963  Effect of taking appeal on 
jurisdiction of trial court 

 For cases dealing with this subject, see sec. 
12.13371. 

11.964  Composition of federal court of 
appeals 

11.9641  Use of Article IV judge 
impermissible 

 Nguyen v. United States, 123 S. Ct. 2130 (2003). 

11.965  When conviction and sentence on 
one count of multi-count judgment 
of conviction set aside, need for, 
and propriety of, remand for 
resentencing on remaining counts 

 For cases dealing with this subject, see sec. 9.446. 

11.966  Proceedings in trial court after 
remand by appellate court 

11.9661  When appellate court has 
remanded for new suppression 
hearing on defendant's appeal 
from denial of suppression 
motion after entry of guilty 
plea pursuant to Wis. Stat. § 
971.31(10) 

11.96611  Relief to which defendant 
is entitled if trial court 
reaffirms denial of 
suppression motion after 
new hearing 

 For cases dealing with this subject, see sec. 7.428. 

11.967  Publication of court of appeals' 
decisions 

 For cases dealing with this subject, see sec. 
11.367. 

11.968  On appeal from denial of § 974.06 
motion, does supreme court have 
authority to remand to circuit court 
for motion for postconviction relief 
based upon interest of justice? 

 For cases dealing with this subject, see sec. 
10.288. 

11.969  Remand to trial court for motion 
for postconviction relief in interest 
of justice 
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 For cases dealing with this subject, see sec. 
11.876. 

11.97  Other Matters (cont'd) 

11.971  Attorney general's review of 
presentence report and disclosure 
of its contents when responding to 
challenge to sentence on appeal 

 For cases dealing with this subject, see sec. 9.951. 

11.972  Attorney has ethical obligation not 
to make arguments before court 
that attorney believes to be 
frivolous 

 For cases dealing with this subject, see sec. 
47.8867. 

11.973  Amicus curiae 

 For cases dealing with this subject, see sec. 
11.3488. 

11.974  Appellate courts may look to 
briefing in published opinions to 
determine facts or arguments made 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶53. 

 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 
735, 746 N.W.2d 581, at ¶16. 

11.975  Wisconsin Supreme Court's 
overruling of, or correcting 
erroneous statements of law in, 
prior precedent 

11.9751  When appropriate in general 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶70. 

11.9752  Supreme court may overrule, 
modify, or withdraw language 
from published decisions of 
the court of appeals 

 For cases dealing with this subject, see sec. 
11.939. 

11.976  Appellate court may not consider 
issue not raised on appeal and 
grant relief to detriment of 
appealing party based on 
resolution of that issue when other 
party has not filed cross-appeal 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

11.977  Principle of party presentation 

11.9771  General principles 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

11.9772  Particular applications 

11.97721  Precludes appellate court 
from correcting error in 
sentencing that benefited 
defendant, and whose 
correction is detrimental to 
defendant, on defendant's 
appeal attacking sentence 
when government has not 
filed cross-appeal raising 
that error 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

11.978  When trial court grants new trial or 
other relief based on one claim 
made by defendant and does not 
address other claims that, if 
meritorious, would entitle 
defendant to relief, and court of 
appeals reverses trial court on claim 
upon which new trial or other relief 
was granted, court of appeals may 
not remand with instructions to 
deny new trial or other relief, but 
must either remand for trial court's 
consideration of other claims or 
explain why such consideration is 
unnecessary 

 For cases dealing with this subject, see sec. 
11.3683. 
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Chapter 12  
Other Procedural Matters 
 
 
 
12.1  Jurisdiction And Competency Of Trial 

Court 

12.11  General Principles 

12.111  In general 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶18. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 92, sec. 8.111. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 60, sec. 8.11. 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶9. 

 State ex rel. Kelley v. State, 2003 WI App 81, 261 
Wis. 2d 803, 661 N.W.2d 854, at ¶11. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶6. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶24. 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251. 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

12.112  Before court can act, it must have 
jurisdiction to do so 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

12.113  Divestiture of jurisdiction once it 
has attached 

 Republic National Bank v. United States, 113 S. Ct. 
554 (1992): 1992 Term, p. 12-1, sec. 12.112. 

 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 
185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 
223, sec. 13.681. 

12.114  Doctrine of "manufactured 
jurisdiction" 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 12-1, sec. 12.112. 

12.115  Court having jurisdiction can 
decline to exercise it if there are 
sufficient policy reasons to do so 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 9-1, sec. 9.1224. 

12.116  Appellate court's duty to 
independently inquire as to its 
jurisdiction even when neither 
party has raised jurisdictional 
objection 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 12-1, 
sec. 12.112. 

12.117  Court always has jurisdiction to 
decide its own jurisdiction 

 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 
Term USSC-25. 
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12.118  Standard of appellate review of 
whether court has jurisdiction 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶8. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶9. 

12.12  Subject-Matter Jurisdiction 

12.121  General principles 

12.1211  In general 

 Bowles v. Russell, 127 S. Ct. 2360 (2007). 

 Eberhart v. United States, 126 S. Ct. 403 (2005). 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶44-46. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶18. 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶15. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 92, sec. 8.121. 

 In Matter of Suspension of Operating Privilege of 
Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 
N.W.2d 618 (1978): 1977 Term, p. 66, sec. 9.2311. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 60, sec. 8.121. 

 State v. Weidman, 2007 WI App 258, 306 Wis. 2d 
723, 743 N.W.2d 854, at ¶4. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶7. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶6. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶24. 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, 
sec. 42.412. 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

 In Interest of D.W.B., 152 Wis. 2d 395, 448 N.W.2d 
302 (Ct. App. 1989): 1989 Term, p. 42-1, sec. 42.131. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.121. 
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 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 187, sec. 9.121. 

 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 
395 (Ct. App. 1985): 1985 Term, p. 143, sec. 9.121. 

12.1212  When subject-matter 
jurisdiction attaches 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

12.1213  Once criminal subject-matter 
jurisdiction attaches, it 
continues until final 
disposition of case 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

12.1214  Failure to comply with 
prescribed review procedure 
deprives court of subject-matter 
jurisdiction to conduct review 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611. 

12.1215  Failure to comply with 
statutory mandate, such as 
prescribed time limit, is more 
accurately described as loss of 
competency to proceed, rather 
than loss of subject-matter 
jurisdiction 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231. 

12.1216  In federal court, failure to 
comply with prescribed time 
limit does not result in loss of 
subject-matter jurisdiction 

 Eberhart v. United States, 126 S. Ct. 403 (2005). 

12.1217  Failure of statute under which 
defendant is charged to contain 
its own enabling clause does 
not render circuit court without 
subject-matter jurisdiction 

 State v. Weidman, 2007 WI App 258, 306 Wis. 2d 
723, 743 N.W.2d 854, at ¶1-6. 

12.122  Over particular offenses 

12.1221  Crimes committed on boundary 
waters 

 State v. Nelson, 92 Wis. 2d 855, 285 N.W.2d 924 
(Ct. App. 1979): 1979 Term, p. 92, sec. 8.1221. 

12.1222  Crimes committed on Indian 
reservation 

 For cases dealing with this subject, see sec. 
12.632. 

12.1223  Violations of home 
improvement trade regulations 

 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 
(Ct. App. 1979): 1978 Term, p. 123, sec. 11.7512. 

12.1224  Crimes committed outside of 
state which have a criminally 
proscribed consequence within 
state 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶30-36. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

 For cases dealing with this subject, see sec. 
12.1423. 

12.1225  Crimes commenced in another 
state, but consummated in 
Wisconsin 

 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 
(Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211. 

12.1226  Crimes committed by 
defendant while he was a 
juvenile 

 For cases dealing with this subject, see secs. 
42.13, 42.3, 42.42, 42.53, 42.8, and 42.92. 

12.1227  Crimes committed outside state 
of Wisconsin 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

 For cases dealing with the question whether the 
lack of jurisdiction of the state over the crime 
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under Wis. Stat. § 939.03, affects subject-matter 
jurisdiction, see sec. 12.12585. 

12.1228  Nonsupport of child living 
outside of Wisconsin 

 For cases dealing with this subject, see sec. 
38.65882. 

12.123  Over particular proceedings 

12.1231  Prosecution for second-offense 
drunk driving 

 County of Walworth v. Rohner, 108 Wis. 2d 713, 
324 N.W.2d 682 (1982): 1982 Term, p. 199, sec. 
12.7621. 

 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 
N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 
37.141. 

12.1232  Juvenile delinquency 
proceedings 

 For cases dealing with this subject, see secs. 
42.13 and 42.53. 

12.1233  Criminal court jurisdiction over 
prosecution for crime 
committed by defendant while 
he was a juvenile 

 For cases dealing with this subject, see secs. 
12.1257, 42.3, 42.42, 42.8, and 42.92. 

12.124  Over particular persons 

12.1241  Criminal court jurisdiction over 
defendant who committed 
offense while juvenile 

 For cases dealing with this subject, see secs. 
42.42 and 42.92. 

 For cases dealing with matters affecting subject 
matter jurisdiction of criminal court after waiver of 
juvenile court jurisdiction, see sec. 12.1257. 

12.1242  Indian persons for crimes 
committed off the reservation 

 For cases dealing with this subject, see sec. 
12.633. 

12.125  Matters affecting and not affecting 
subject-matter jurisdiction 

12.1251  Nonexistence of offense with 
which defendant charged or of 
which defendant convicted 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶7. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

 For cases dealing with the lack of subject matter 
jurisdiction when the complaint or information 
fails to charge an offense known to the law, see sec. 
12.1254. 

12.1252  Unconstitutionality of statute 
creating crime with which 
defendant charged or of which 
defendant convicted 

12.12521  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶43, 45. 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 151, sec. 10.412. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 185, sec. 9.1241. 

 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 
N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 21, sec. 
2.931. 

 For cases dealing with motions to dismiss a 
criminal prosecution on the ground that the statute 
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creating the crime charged is unconstitutional, see 
sec. 6.76. 

12.12522  When statute is 
unconstitutional on its 
face, unconstitutionality 
deprives court of subject 
matter jurisdiction and 
objection to 
constitutionality cannot be 
waived 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶14-19. 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶7. 

12.12523  When statute is challenged 
as unconstitutional "as 
applied," court has 
jurisdiction over subject 
matter and normal waiver 
rules generally apply 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶17, 19. 

12.1253  Illegal arrest 

 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 
(Ct. App. 1981): 1981 Term, p. 120, sec. 9.1243. 

 For cases dealing generally with the effect of an 
illegal arrest on jurisdiction to try defendant, see 
sec. 1.8325. 

12.1254  Failure to charge offense in 
complaint or information 

12.12541  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶45. 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶18. 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 33-4, sec. 33.2221. 

 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 
382 (1983): 1982 Term, p. 149, sec. 9.1241. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 160, sec. 12.521. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 25, sec. 2.631. 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 
150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 
34.4121. 

 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 
(Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313. 

 State v. Holliman, 180 Wis. 2d 348, 509 N.W.2d 73 
(Ct. App. 1993): 1993 Term, p. 12-1, sec. 12.1251. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 43, sec. 2.931. 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 31, sec. 2.6523. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 31, sec. 2.6523. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 27, sec. 2.6523. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 92, sec. 8.123. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 77, sec. 8.123. 

 For cases dealing with the lack of subject matter 
jurisdiction when the defendant is charged with or 
convicted of an offense that does not exist, see sec. 
12.1251. 

12.12542  Fact that oral amendment 
of charge to which 
defendant pled guilty did 
not allege particular 
element of crime does not 
deprive trial court of 
subject-matter jurisdiction 
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 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. 
App. 1996): 1996 Term, p. 10-14, sec. 10.432. 

 For cases dealing with this subject in the context 
of plea withdrawal, see sec. 10.4468. 

12.12543  When complaint or 
information fails to allege 
offense known to law, 
court is deprived of subject 
matter jurisdiction and 
objection to defect cannot 
be waived 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶18. 

12.1255  Matters relating to preliminary 
examination 

12.12551  Failure to hold preliminary 
examination 

 For cases dealing with this subject, see sec. 6.411. 

12.12552  Defects in preliminary 
examination 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-4, sec. 6.482. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

12.1256  Matters relating to information 
or indictment 

12.12561  Failure to file information 

 For cases dealing with this subject, see sec. 6.512. 

12.12562  Defective indictment 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

12.1257  Matters affecting subject-
matter jurisdiction of juvenile 
court and criminal court after 
waiver of juvenile court 
jurisdiction 

12.12571  Filing charges against 
juvenile in criminal court 
that are different from 
those considered by 
juvenile court in waiving 
jurisdiction 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 160, sec. 9.1241. 

12.12572  Failure to file juvenile 
court's waiver order in 
criminal court's record 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, sec. 
13.1752. 

12.12573  Defects in juvenile waiver 
proceeding 

 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323. 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, sec. 
13.1753. 

12.12574  Once complaint filed in 
criminal court, juvenile 
court loses jurisdiction 
over case 

 For cases dealing with this subject, see sec. 
42.396. 

12.1258  Other matters 

12.12581  Acts forming basis for 
criminal charge occurred 
outside state of Wisconsin 

 For cases dealing with this subject, see sec. 
12.1227. 

12.12582  Statutory prohibition on 
creation of type of crime 
for which defendant was 
convicted 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 
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12.12583  Prosecutor's post-
arraignment, pretrial filing 
of amended information 
without leave of trial court 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251. 

12.12584  Failure to hold Becker 
hearing (i.e., hearing at 
which prosecution shows 
that delay in charging 
defendant for offense 
committed while juvenile 
was not for purpose of 
avoiding juvenile court 
jurisdiction) 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

12.12585  Lack of jurisdiction of state 
over crime under Wis. Stat. 
§ 939.03 affects only 
personal jurisdiction, not 
subject-matter jurisdiction 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

12.12586  Filing of request for 
substitution of judge 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

12.12587  Untimely filing of ch. 980 
(sexual predator) 
commitment petition 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231. 

12.12588  Expiration of term of 
probation during pendency 
of appeal deprives trial 
court of jurisdiction to 
execute conditions of 
probation that were stayed 
pending appeal 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

12.12589  Filing civil action (e.g., 
chap. 980 proceeding) with 
criminal case number 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶23-24. 

12.1259  Other matters (cont'd) 

12.12591  Filing of removal petition 
in federal court 

 State v. Cegielski, 124 Wis. 2d 13, 368 N.W.2d 628 
(1985): 1984 Term, p. 163, sec. 9.821. 

12.12592  Failure to hold timely 
hearing 

 In Interest of R.H., 150 Wis. 2d 432, 441 N.W.2d 
233 (1989): 1988 Term, p. 42-2, sec. 42.4112. 

 State v. R.A.R., 147 Wis. 2d 218, 432 N.W.2d 685 
(Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.521. 

 In Interest of R.H., 147 Wis. 2d 22, 433 N.W.2d 16 
(Ct. App. 1988): 1988 Term, p. 42-2, sec. 42.4112. 

 For cases dealing with the effect on jurisdiction 
of the failure to hold a timely hearing in a juvenile 
delinquency proceeding, see sec. 42.1331. 

12.12593  Federal preemption 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 40-4, 
sec. 40.981. 

12.12594  Taking of appeal 

 For cases dealing with this subject, see sec. 
12.1298. 

12.12595  Failure to comply with 
statutory mandate 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

12.12596  Nonexistence of fact 
required to make penalty 
enhancer applicable 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 
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12.12597  Failure to make 
constitutionally required 
timely probable cause 
determination after 
warrantless arrest 

 For cases dealing with this subject, see sec. 
6.3171. 

12.12598  Failure to hold timely 
initial appearance 

 For cases dealing with this subject, see sec. 
6.3232. 

12.12599  Improper venue 

 For cases dealing with this subject, see sec. 
12.272. 

12.126  Burden of proof on question 
whether court has subject-matter 
jurisdiction 

 State v. Peterson, 98 Wis. 2d 487, 297 N.W.2d 52 
(Ct. App. 1980): 1980 Term, p. 156, sec. 13.95. 

12.127  Objection to subject-matter 
jurisdiction cannot be waived and 
may be raised at any time 

12.1271  In general 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶22. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-1, sec. 12.123. 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 11-4, sec. 11.121. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 185, sec. 9.1241. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 43, sec. 2.931. 

12.1272  In cases involving challenge to 
constitutionality of statute 
under which defendant is 
being prosecuted 

12.12721  When statute is challenged 
as unconstitutional on its 
face, unconstitutionality 
deprives court of subject 
matter jurisdiction and 
objection to 
constitutionality cannot be 
waived 

 For cases dealing with this subject, see sec. 
12.12522. 

12.12722  When statute is challenged 
as unconstitutional "as 
applied," normal waiver 
rules generally apply 

 For cases dealing with this subject, see sec. 
12.12523. 

12.128  Effect of lack of subject-matter 
jurisdiction 

 County of Walworth v. Rohner, 108 Wis. 2d 713, 
324 N.W.2d 682 (1982): 1982 Term, p. 54, sec. 3.614. 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 46, sec. 3.664. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 
215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311. 

12.129  Other matters relating to subject-
matter jurisdiction 
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12.1291  Generally, once one court has 
determined question of 
subject-matter jurisdiction, 
parties are collaterally estopped 
from relitigating issue in 
subsequent proceeding 

 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 
395 (Ct. App. 1985): 1985 Term, p. 144, sec. 9.61. 

12.1292  How lack of jurisdiction raised 

 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 
382 (1983): 1982 Term, p. 149, sec. 9.1281. 

12.1293  Parties cannot confer 
jurisdiction where none exists 

 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811. 

12.1294  Jurisdiction of military courts 

 For cases dealing with this subject, see sec. 
47.8731. 

12.1295  Deposit in the United States 
Treasury of property subject to 
forfeiture under 
Comprehensive Drug Abuse 
Prevention and Control Act 
does not deprive court of 
jurisdiction over property 
subject to forfeiture 

 Republic National Bank v. United States, 113 S. Ct. 
554 (1992): 1992 Term, p. 47-1, sec. 47.112. 

12.1296  Jurisdictional challenges may 
be raised at any juncture 
during court proceeding 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-5, sec. 41.5222. 

12.1297  Municipal court has inherent 
power to vacate conviction that 
was entered in excess of its 
subject-matter jurisdiction 

 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 
N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 
37.141. 

12.1298  Effect of taking of appeal on 
subject-matter jurisdiction of 
trial court 

12.12981  In general 

 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 
(1981): 1981 Term, p. 120, sec. 9.1242. 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

12.12982  Trial court's jurisdiction to 
hear further postconviction 
motions and grant 
postconviction relief in 
trial court once appeal filed 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

12.12983  Power to act on all issues 
until record has been 
transmitted to court of 
appeals 

 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 
817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶15. 

12.12984  Trial court's jurisdiction to 
entertain motion for 
reconsideration after 
appeal taken 

 For cases dealing with this subject, see sec. 
11.39754. 

12.1299  Other matters 

12.12991  When location of acts 
forming basis for criminal 
charge is in dispute and 
information pleads that 
acts occurred in state of 
Wisconsin, subject-matter 
jurisdiction is question of 
fact to be determined by 
jury or, in case of plea, by 
trial court 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 
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12.12992  When facts necessary to 
confer subject-matter 
jurisdiction on trial court 
are pleaded in information, 
guilty plea in information 
admits those facts and 
precludes subsequent 
attack on trial court's 
subject-matter jurisdiction 

 For cases dealing with this subject, see sec. 
7.4972. 

12.12993  When two courts have 
concurrent jurisdiction 
over subject matter, 
assumption of jurisdiction 
by one precludes other 
from assuming jurisdiction 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶32. 

12.12994  Appellate review of 
question whether trial 
court had subject-matter 
jurisdiction 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 
(Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251. 

12.13  Personal Jurisdiction 

12.131  General principles 

12.1311  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶48. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶18. 

 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 
(1986): 1985 Term, p. 21, sec. 1.9323. 

 State ex rel. Zdanczewicz v. Snyder, 131 Wis. 2d 
147, 388 N.W.2d 612 (1986): 1985 Term, p. 21, sec. 
1.9323. 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 30, sec. 1.9323. 

 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 
(1978): 1977 Term, p. 60, sec. 8.131. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶25-26. 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶10. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 187, sec. 9.131. 

 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 
(Ct. App. 1981): 1981 Term, p. 19, sec. 1.9221. 

12.1312  How personal jurisdiction 
acquired in criminal 
prosecution 

12.13121  In general 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶25-26. 

 In Interest of D.W.B., 152 Wis. 2d 395, 448 N.W.2d 
302 (Ct. App. 1989): 1989 Term, p. 42-1, sec. 42.131. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 187, sec. 9.131. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 37, sec. 1.9322. 

12.13122  Complaint is statutory 
procedure for acquiring 
personal jurisdiction over 
defendant 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶26. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶25-26. 

12.1313  Not affected by illegal arrest, if 
appearance before court 
secured by subsequent process 

 State v. Waldoch, 121 Wis. 2d 476, 360 N.W.2d 693 
(Ct. App. 1984): 1984 Term, p. 161, sec. 9.1312. 

12.1314  Effect of special appearance 
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 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 
(1984): 1983 Term, p. 185, sec. 9.132. 

 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 
(Ct. App. 1981): at page 68 n.2 of decision. 

12.1315  Identification of person being 
charged in criminal complaint 
solely by his DNA profile is 
sufficient to confer personal 
jurisdiction over person so 
identified 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶8-18. 

12.132  Acquisition of personal jurisdiction 
in particular proceedings 

12.1321  Juvenile delinquency 
proceedings 

 For cases dealing with this subject, see secs. 
42.132 and 42.532. 

12.1322  Implied consent proceeding 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

12.133  Matters affecting and not affecting 
personal jurisdiction 

12.1331  Illegal arrest 

 For cases dealing with this subject, see sec. 
1.8325. 

12.1332  Delay in holding initial 
appearance 

 For cases dealing with this subject, see sec. 
6.3232. 

12.1333  Failure of complaint to 
establish probable cause 

 For cases dealing with this subject, see sec. 
6.1952. 

12.1334  Defects in preliminary hearing 

12.13341  In general 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-4, sec. 6.482. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 15, sec. 2.542. 

 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411. 

12.13342  Failure to establish 
probable cause 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

12.13343  Untimeliness 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 12-1, sec. 12.1321. 

 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 
(Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.452. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432. 

12.13344  Admission of 
unconstitutionally 
obtained evidence 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 6-4, sec. 6.445. 

12.13345  Other errors 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 60, sec. 8.132. 

12.1335  Statute of limitations 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶51. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶7, 
26. 

 John v. State, 89 Wis. 2d 214, 278 N.W.2d 235 (Ct. 
App. 1979): 1978 Term, p. 77, sec. 8.132. 

 For cases dealing generally with the statute of 
limitations, see sec. 12.3. 

12.1336  Unconstitutionality of statute 
creating crime 
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 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 
N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 21, sec. 
2.931. 

 For cases dealing with motions to dismiss a 
criminal prosecution on the ground that the statute 
creating the crime charge is unconstitutional, see 
sec. 6.76. 

12.1337  Matters relating to taking of 
appeal 

12.13371  Effect of taking appeal on 
jurisdiction of trial court 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶58. 

12.13372  Effect of untimely appeal 
on jurisdiction of appellate 
court 

 For cases dealing with this subject, see sec. 
11.117. 

12.1338  Crime committed outside the 
State of Wisconsin 

12.13381  In general 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 11-4, sec. 11.121. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶10. 

 For cases dealing with the question whether the 
lack of jurisdiction of the state over the crime 
under Wis. Stat. § 939.03, affects subject-matter 
jurisdiction, see sec. 12.12585. 

12.13382  Crime committed outside 
state which has a 
criminally proscribed 
consequence within state 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶30-36. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

 For cases dealing with territorial jurisdiction of 
this class of crime, see sec. 12.1423. 

12.13383  Crime committed outside 
of Wisconsin, element of 
which took place in 
Wisconsin 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶28-30. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶9, 
15. 

 For cases dealing with territorial jurisdiction of 
this class of crime, see sec. 12.1421. 

12.1339  Other matters 

12.13391  Prosecution by wrong 
prosecutorial entity 

 In Matter of Suspension of Operating Privilege of 
Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 
N.W.2d 618 (1978): 1977 Term, p. 66, sec. 9.2311. 

12.13392  Failure to comply with 
mandatory statutory time 
provisions 

 For cases dealing with the effect of the failure to 
comply with mandatory statutory time provisions 
on the competency of the court to act in a 
particular case, see sec. 12.152. 

12.13393  Failure to make 
constitutionally required 
timely probable cause 
determination after 
warrantless arrest 

 For cases dealing with this subject, see sec. 6.317. 

12.13394  Illegalities in method 
juvenile court used to 
secure juvenile's presence 
at delinquency proceeding 

 For cases dealing with this subject, see sec. 
42.1323. 

12.13395  Improper venue 

 For cases dealing with this subject, see sec. 
12.272. 
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12.13396  Failure to hold trial within 
time specified in federal 
district court's order 
granting habeas corpus 
relief 

 For cases dealing with this subject, see sec. 
10.6979. 

12.13397  Lack of jurisdiction of state 
over crime under Wis. Stat. 
§ 939.03 affects only 
personal jurisdiction, not 
subject-matter jurisdiction 

 For cases dealing with this subject, see sec. 
12.12585. 

12.13398  Filing of request for 
substitution of judge 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

12.13399  Identification of person 
being charged in criminal 
complaint solely by his 
DNA profile 

 For cases dealing with this subject, see sec. 
12.1315. 

12.134  Burden of proof on question 
whether court has personal 
jurisdiction 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

12.135  Waiver of objection to personal 
jurisdiction 

12.1351  In general 

 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 
(1982): 1982 Term, p. 149, sec. 9.134. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 60, sec. 8.133. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 
(Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.452. 

 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 
395 (Ct. App. 1985): 1985 Term, p. 143, sec. 9.134. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 43, sec. 2.931. 

 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 
(Ct. App. 1981): 1980 Term, p. 108, sec. 9.131. 

 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 
(Ct. App. 1980): 1980 Term, p. 107, sec. 9.131. 

12.1352  Need to renew objection in 
later proceedings in order to 
preserve it 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 12-1, sec. 12.1342. 

12.136  Effect of lack of personal 
jurisdiction 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶27. 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 120, sec. 9.126. 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 
304 (Ct. App. 1984): 1984 Term, p. 161, sec. 9.1311. 

12.137  Appellate review of determination 
that court has personal jurisdiction 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

12.138  Other matters relating to personal 
jurisdiction 

12.1381  Jurisdiction of military courts 

 For cases dealing with this subject, see sec. 
47.8731. 

12.14  Territorial Jurisdiction 

12.141  General principles 

12.1411  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶27-28, 32. 
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 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶22-36. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶7-
21. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

12.1412  Requirement that state 
establish territorial jurisdiction 
for charged crimes 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶25. 

 For cases dealing with this subject, see sec. 
12.144. 

12.142  Circumstances under which 
Wisconsin court has territorial 
jurisdiction (Wis. Stat. § 939.03(1) 

12.1421  Person commits crime, any of 
the constituent elements of 
which takes place in Wisconsin 
(Wis. Stat. § 939.03(1)(a) 

12.14211  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶28-30, 32-52. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶28-30. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶9, 
15. 

12.14212  What constitutes 
"constituent element" in 
general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶33, 51. 

12.14213  When "constituent 
element" is mental element 
(e.g., intent to kill in first-
degree intentional 
homicide), element may be 
said to take place in 
Wisconsin if defendant 
commits act in Wisconsin 
that manifests or exhibits 
that mental element 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶32-52. 

12.1422  While out of Wisconsin, person 
aids and abets, conspires with, 
or advises, incites, commands, 
or solicits another to commit 
crime in Wisconsin  (Wis. Stat. 
§ 939.03(1)(b) 

12.1423  While out of this state, the 
person does an act with intent 
that it cause in this state a 
consequence set forth in a 
section defining a crime (Wis. 
Stat. § 939.03(1)(c) 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶30-36. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

12.1424  While out of this state, person 
steals and subsequently brings 
any of the stolen property into 
this state (Wis. Stat. § 
939.03(1)(d) 

12.143  Territorial jurisdiction over 
particular classes of crimes 

12.1431  Crime committed outside State 
of Wisconsin in general 

 For cases dealing with whether a Wisconsin 
court has subject-matter or personal jurisdiction 
over this class of crime, see secs. 12.1227 and 
12.1338. 

12.1432  Crime committed outside State 
of Wisconsin but having 
criminally proscribed 
consequence within the state 
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 For cases dealing with this subject, see sec. 
12.1423. 

12.1433  Crime committed outside of 
Wisconsin, element of which 
took place in Wisconsin 

 For cases dealing with this subject, see sec. 
12.1421. 

12.1434  Crime commenced in another 
state, but consummated in 
Wisconsin 

 For cases dealing with whether a Wisconsin 
court generally has jurisdiction over a crime 
commenced in another state, but consummated in 
Wisconsin, see sec. 12.1225. 

12.144  Requirement of proof of territorial 
jurisdiction 

12.1441  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶22. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶25. 

12.1442  When territorial jurisdiction is 
issue for jury 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶22. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶25. 

12.1443  Sufficiency of evidence to 
establish territorial jurisdiction 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶52. 

12.145  Instructing jury on territorial 
jurisdiction 

12.1451  When instruction required 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶22-36. 

12.1452  Content of instruction 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶23. 

12.146  Waiver of claim that trial court 
lacked territorial jurisdiction 

12.1461  In general 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶26. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶7-
16. 

12.1462  When territorial jurisdiction 
over charged offense exists, 
defendant waives claim that 
there was no territorial 
jurisdiction over lesser-
included offense when he 
pleads guilty or no contest to 
that lesser offense 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶7-
16. 

12.147  Once territorial jurisdiction 
attaches, it continues until final 
disposition of case 

12.1471  In general 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶20. 

12.1472  When trial court validly 
acquired territorial jurisdiction 
over charged crime, it does not 
lose jurisdiction when 
defendant pleads guilty or no 
contest to, or is convicted after 
trial of, lesser offense lacking 
element that gave trial court 
jurisdiction over charged crime 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶17-
21. 

12.148  Appellate review of question 
whether trial court had territorial 
jurisdiction over case 

12.1481  Standard of review 
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 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶18. 

12.149  Other matters 

12.1491  Legislative history of territorial 
jurisdiction statute 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶40-44. 

12.1492  Effect of lack of territorial 
jurisdiction 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶32. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶25-26. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

12.15  Competency To Act In Particular Case 

12.151  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶44. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶18. 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶5. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶6-7. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶11. 

 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec 42.424. 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231. 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

12.152  Effect of failure to comply with 
statutory time limits on 
competency to proceed 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶16. 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶6. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶7. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶11. 

 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231. 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

12.153  Matters affecting and not affecting 
competency to act 

12.1531  Improper venue 

 For cases dealing with this subject, see sec. 
12.272. 

12.1532  Defective appointment of 
special prosecutor handling 
proceeding 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

12.1533  Failure to timely file petition 
for commitment under ch. 980 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶16. 
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12.154  Court lacks competency to order 
state to pay money to defendant in 
context of criminal prosecution 
(e.g., where state has improperly 
collected restitution) 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

12.155  Appellate review of competency 
question 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶16. 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶5. 

 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 
817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶12. 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

12.156  Lack of competency does not 
deprive court of subject-matter 
jurisdiction 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶44. 

12.157  Court lacking competency to 
adjudicate matter before it has 
authority to enter dismissal order 

 State v. One 2000 Lincoln Navigator, 2007 WI App 
127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3. 

12.16  Incidental, Implied, And Inherent 
Powers Of Trial Court 

 For cases dealing with this subject, see sec. 12.67. 

12.17  Other Matters 

12.171  Court's authority to consider 
constitutional issues sua sponte 

 For cases dealing with this subject, see sec. 
12.6951. 

12.172  Failure to hold trial within time 
specified in federal district court's 
order granting habeas corpus relief 
does not deprive trial court of 
jurisdiction 

 For cases dealing with this subject, see sec. 
10.6979. 

12.173  Question of judicial authority or 
jurisdiction is issue of law which 
appellate court reviews de novo 

 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 
735 N.W.2d 535, at ¶3. 

 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 
215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311. 

12.174  Jurisdictional challenges may be 
raised at any juncture during court 
proceeding 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-5, sec. 41.5222. 

12.175  Court having jurisdiction can 
decline to exercise it if there are 
sufficient policy reasons to do so 

 For cases dealing with this subject, see sec. 
12.115. 

12.176  If trial court lacks jurisdiction, 
appellate court lacks jurisdiction 

 For cases dealing with this subject, see sec. 
11.174. 

12.177  Court's obligation to inquire sua 
sponte into its jurisdiction over 
action 

 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961. 

12.178  When property subject to both state 
and federal jurisdiction, only one 
court may have jurisdiction and 
therefore first court to obtain 
jurisdiction maintains it to the 
exclusion of other court 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 
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12.179  There is no jurisdictional bar to 
consideration of conviction of 
particular count even though 
sentence on that count is concurrent 
to sentence on another count that is 
not challenged or that survives 
challenge 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 For cases dealing with this subject, see sec. 
11.8928. 

12.2  Place Of Trial (Venue) 

12.21  Determining Place Of Trial 

12.211  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶27, 29, 53-77. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶9. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

12.212  When two or more acts are 
requisite to commission of offense, 
trial may be in any county in which 
any of such acts occurred (Wis. Stat. 
§ 971.19(2)) 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶13. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶18-
26. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213. 

 For cases dealing with the admission of evidence 
of acts committed in one county to prove 

fraudulent use of a financial transaction card 
charged in another county, see sec. 34.74221. 

12.213  When offense commenced outside 
of state and consummated within 
state defendant may be tried in 
county in which offense was 
consummated (Wis. Stat. § 
971.19(6)) 

 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 
(Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211. 

12.214  For violation of elections, ethics, or 
lobbying laws (Wis. Stat. § 
971.19(12) 

12.2141  In general 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶1-12. 

12.2142  "Investigation" in § 971.19(12) 
means GAB-authorized 
investigation 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶9-10. 

12.2143  "Any matter that involves 
elections, ethics, or lobbing 
regulation under chs. 5 to 12, 
subch. III of ch. 13, or subch. III 
of ch. 19" does not include 
prosecution for misconduct in 
public office under Wis. Stat. § 
946.12(3) even when 
misconduct is based on 
violation of elections, ethics, or 
lobbying regulation 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶11-12. 

12.215  When crime involves failure to act 

 For cases dealing with this subject, see sec. 
12.252. 

12.216  Under federal law 

 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 
(1999): 1998 Term, p. 31-10, sec. 31.6951. 

 United States v. Cabrales, 118 S. Ct. 1772 (1998): 
1997 Term, p. 12-2, sec. 12.213. 
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12.217  For particular crime 

 For cases dealing with the determination of 
venue for a particular crime, see that crime in 
chapters 32 through 39 of this compilation. 

12.22  Right To Be Tried By Jury Of County 
Where Crime Committed 

12.221  In general 

 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 
(1999): 1998 Term, p. 12-3, sec. 12.221. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 49, sec. 3.461. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 60, sec. 8.21. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶11, 
17. 

12.222  Source of right 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

12.223  Waiver of right 

12.2231  In general 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

12.2232  Right to trial by jury of county 
where crime committed is not 
fundamental right that must be 
waived personally by 
defendant 

 For cases dealing with this subject, see sec. 
12.224. 

12.224  Right to trial by jury of county 
where crime committed is not 
fundamental right that must be 
waived personally by defendant 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

12.225  Effect of improper change of venue 
over defendant's objections 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 49, sec. 3.461. 

12.226  Waiver of right by failure to 
question juror about residency and 
to object 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 162, sec. 9.22. 

12.23  Change Of Venue To Ensure Fair Trial 

 For cases dealing with this subject, see sec. 30.22. 

12.24  Requirement Of Proof Of Venue 

12.241  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶22. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 93, sec. 8.23. 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶10. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶18-
26. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213. 

12.242  Standard of proof is beyond a 
reasonable doubt 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶22. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶10. 
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 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶19. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

12.243  Need for instruction on, and jury 
determination of, venue 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶10. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶26. 

12.25  Sufficiency Of Proof Of Venue 

12.251  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶53-77. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶10. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶19. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

12.252  Crime involving failure to act is 
committed at place where act is 
required to be performed 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

12.253  Venue need not be proved by direct 
evidence; it may be established by 
circumstantial evidence 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶10. 

12.254  For particular crime 

 For cases dealing with the sufficiency of the 
evidence to prove venue for a particular crime, see 

that crime in chapters 32 through 39 of this 
compilation. 

12.26  Waiver Of Claim That Case Was Not 
Properly Venued 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

12.27  Other Matters 

12.271  Change of venue on stipulation of 
parties 

 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 
(1980): 1979 Term, p. 93, sec. 8.21. 

12.272  Defect in venue is not 
jurisdictional and does not affect 
competence of court 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

12.273  Venue is not element of charged 
crime 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶10. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶19. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

12.274  Waiver of objections relating to 
venue 

12.2741  Objection to adequacy of jury 
instruction on venue 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶10. 

12.2742  Objection to verdict form 
insofar as venue is concerned 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶10. 
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12.3  Time Limitations On Prosecution (Statute 
Of Limitations) 

12.31  General Rule 

12.311  In general 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 12-2, sec. 12.3212. 

 John v. State, 96 Wis. 2d 183, 291 N.W.2d 502 
(1980): 1979 Term, p. 163, sec. 11.96. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

 John v. State, 89 Wis. 2d 214, 278 N.W.2d 235 (Ct. 
App. 1979): 1978 Term, p. 127, sec. 11.94. 

12.312  When offense is continuing crime 

 John v. State, 96 Wis. 2d 183, 291 N.W.2d 502 
(1980): 1979 Term, p. 163, sec. 11.96. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶13. 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

 John v. State, 89 Wis. 2d 214, 278 N.W.2d 235 (Ct. 
App. 1979): 1978 Term, p. 127, sec. 11.94. 

12.32  Special Provisions For Particular 
Offenses 

12.321  Provision permitting 
commencement of prosecution of 
listed offenses "at any time" (Wis. 
Stat. § 939.74(2)(b)) 

12.322  Provision relating to prosecution 
under § 974.06 (Wis. Stat. § 
939.74(2)(am)) 

12.323  Provision relating to prosecution 
for theft (Wis. Stat. § 939.74(2)(b)) 

12.324  Provision relating to prosecution 
for certain crimes against children 
(Wis. Stat. § 939.74(2)(c)) 

12.3241  In general 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶11-13. 

12.3242  Does not apply to offenses 
committed before July 1, 1989 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶1-46. 

12.3243  Consistency, with 
constitutional prohibition on ex 
post facto laws, of legislative 
extension of statute of 
limitations under this 
provision after commission of 
offense, but before statute of 
limitations existing at time of 
offense's commission has run 

 For cases dealing with this subject, see sec. 
12.3931. 

12.3244  Applicability of extensions, of 
statute of limitations under this 
provision, made after 
commission of offense, but 
before statute of limitations 
existing at time of offense's 
commission has run 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶23. 

12.325  Provision relating to prosecution 
for certain crimes against children 
(Wis. Stat. § 939.74(2)(cm) 

12.33  Exceptions (i.e., Time Excluded From 
Computation Of Time Limits) 

12.331  Time during which actor not 
publicly a resident within state is 
excluded 

12.3311  Interpretation of this exception 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 12-2, sec. 12.3212. 
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 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 12-2, sec. 
12.3212. 

12.3312  Constitutionality of this 
exception 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 12-2, sec. 12.3212. 

12.3313  Time served on active duty in 
armed forces excluded under 
this exception 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 12-2, sec. 
12.3212. 

12.3314  Time served in prison in 
another jurisdiction excluded 
under this exception 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

12.332  In prosecutions for sexual 
exploitation by therapist, time 
during which victim is unable to 
seek issuance of complaint due to 
effects of sexual contact or due to 
any threats, instructions or 
statements from the therapist 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶13-20. 

12.34  Computing Time 

12.341  Determining when action 
commenced 

12.3411  In general 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶1-27. 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶10, 20. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶1-
26. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

12.3412  Warrant issues, and therefore 
action is commenced, when 
warrant is signed by judge with 
intent that it be executed and 
leaves possession of judge 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶20. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

12.3413  Filing of complaint and 
issuance of order to produce 
defendant, who is in state 
custody, does not commence 
prosecution for purposes of 
statute of limitations (court of 
appeals' holding, reversed by 
supreme court) 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶10. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶1-
26. 

12.3414  When defendant is already in 
custody due to his or her 
incarceration, filing of criminal 
complaint is sufficient to 
commence prosecution for 
purposes of statute of 
limitations (supreme court’s 
holding) 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶1-27. 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶10, 20. 

12.3415  Warrant and/or complaint that 
identifies defendant only by 
his DNA profile is sufficient to 
commence action for purposes 
of statute of limitations 
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12.34151  In general 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶29-34. 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶19-26. 

12.34152  Fact that warrant and/or 
complaint uses RFLP-DNA 
analysis and defendant 
ultimately identified using 
PCR-DNA analysis makes 
no difference 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶29-34. 

12.342  Determining when crime 
committed 

12.3421  In general 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶16. 

12.3422  When offense is continuing 
crime 

 For cases dealing with this subject, see sec. 
12.312. 

12.35  Waiver Of Statute Of Limitations 

12.351  In general 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 82, sec. 4.5271. 

12.352  Request for instruction on lesser-
included offense on which statute 
of limitations has run does not 
constitute waiver 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 82, sec. 4.5271. 

12.36  For particular offenses 

12.361  Sexual assault of a child 

 For cases dealing with this subject, see secs. 
38.62234 and 38.62461. 

12.362  Sexual intercourse with a child 
under repealed Wis. Stat. § 944.10 

 For cases dealing with this subject, see sec. 
38.22341. 

12.363  Indecent behavior with a child 
under repealed Wis. Stat. § 944.11 

 For cases dealing with this subject, see sec. 
38.22231. 

12.37  In Cases In Which Perpetrator's DNA 
Has Been Collected 

12.371  In general 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶29-34. 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶24-25. 

12.38  Making Determination Whether 
Statute Of Limitations Has Run 

12.381  In general 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶47-52. 

12.382  Jury determines date or date range 
of charged offense beyond 
reasonable doubt 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶49-50. 

12.383  Court determines whether tolling 
provision applicable by 
preponderance of evidence 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶49-50. 

12.384  Appellate review of court's tolling 
decision 

12.3841  Standard of review 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶52. 

12.39  Other Matters 

12.391  Fact that statute of limitations has 
run for lesser-included offense 
does not bar instruction on it, but 
does preclude conviction 
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 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 31-4, sec. 31.381. 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 82, sec. 4.5271. 

 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 
(Ct. App. 1988): 1987 Term, p. 31-3, sec. 31.381. 

12.392  Criminal, not civil, statute of 
limitations applies to award of 
restitution 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

12.393  Consistency, with constitutional 
prohibition on ex post facto laws, 
of legislative extension of statute of 
limitations for offense after its 
commission 

12.3931  When statute of limitations is 
extended before limitation 
existing at time of offense’s 
commission has run 

 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 
N.W.2d 72, at ¶7-15. 

 State v. Haines, 2002 WI App 139, 256 Wis. 2d 
226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶5-
13. 

12.3932  When statute of limitations is 
extended after limitation 
existing at time of offense’s 
commission has run 

 Stogner v. California, 123 S. Ct. 2446 (2003). 

12.394  Failure to commence action within 
time prescribed by statute of 
limitations deprives court of 
personal jurisdiction over 
defendant 

 For cases dealing with this subject, see sec. 
12.1335. 

12.395  Warrant and/or complaint that 
identifies defendant only by his 
DNA profile is sufficient to 
commence action for purposes of 
statute of limitations 

 For cases dealing with this subject, see sec. 
12.3315. 

12.396  Purpose of statute of limitations 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶15. 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶22. 

12.397  Legislative history of statute of 
limitations 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶16-19. 

12.398  Repeal or amendment of statute of 
limitations 

12.3981  Applicability of repeal or 
amendment to crimes 
previously committed 

 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 
N.W.2d 72, at ¶8. 

12.3982  Constitutionality of applying 
amendment extending statute 
of limitations to offenses 
previously committed 

 For cases dealing with this subject, see sec. 
12.374. 

12.399  Other matters 

12.3991  Statute of limitations is 
affirmative defense 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

12.3992  Statute of limitations does not 
bar prosecution for offense that 
was dismissed pursuant to plea 
agreement, when plea entered 
pursuant to agreement is later 
set aside because of 
defendant's breach of 
agreement (e.g., by obtaining 
vacation of conviction(s) 
entered pursuant to agreement) 
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 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶27-30. 

12.4  Prosecutorial Discretion 

12.41  General Principles 

 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 
(1991): 1990 Term, p. 12-2, sec. 12.41. 

 Young v. United States ex rel. Vuitton et Fils S.A., 
107 S. Ct. 2124 (1987): 1986 Term, p. 187, sec. 9.31. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶27-35. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 
N.W.2d 608 (1991): 1991 Term, p. 12-1, sec. 12.41. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 108, sec. 9.31. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 108, sec. 9.31. 

 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 
808 (1980): 1980 Term, p. 108, sec. 9.31. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 12-3, sec. 12.421. 

12.42  Decision To Charge 

12.421  In general 

 United States v. Armstrong, 116 S. Ct. 1480 (1996): 
1995 Term, p. 12-3, sec. 12.421. 

 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 
Term, p. 22-3, sec. 22.341. 

 Young v. United States ex rel. Vuitton et Fils S.A., 
107 S. Ct. 2124 (1987): 1986 Term, p. 187, sec. 9.31. 

 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 
Term, p. 128, sec. 8.441. 

 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 
Term, p. 149, sec. 8.472. 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 122, sec. 9.32. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶27-35. 

 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 
637 N.W.2d 35, 2001 Term WSC-19, at ¶14. 

 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 
N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 
N.W.2d 608 (1991): 1991 Term, p. 12-1, sec. 12.41. 

 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 
(1990): 1989 Term, p. 6-6, sec. 6.532. 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
188, sec. 9.32. 

 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 
(1982): 1981 Term, p. 121, sec. 9.32. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 108, sec. 9.32. 

 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 
808 (1980): 1980 Term, p. 108, sec. 9.32. 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 93, sec. 8.31. 
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 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 93, sec. 8.31. 

 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 
(1979): 1979 Term, p. 93, sec. 8.31. 

 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 
(1979): 1978 Term, p. 77, sec. 8.31. 

 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 
(1978): 1978 Term, p. 77, sec. 8.31. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶24. 

 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. 
App. 1998): 1997 Term, p. 12-7, sec. 12.6831. 

 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 
(Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

 State v. Clark, 162 Wis. 2d 406, 469 N.W.2d 871 
(Ct. App. 1991): 1990 Term, p. 6-15, sec. 6.923. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 12-3, sec. 12.421. 

 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 12-3, sec. 12.421. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 12-3, sec. 12.421. 

 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. 
App. 1985): 1985 Term, p. 144, sec. 9.32. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 162, sec. 9.321. 

12.422  Selective prosecution 

 For cases dealing with this subject, see sec. 23.5. 

12.423  Impermissible bases for decision to 
charge 

12.4231  Race 

 For cases dealing with this subject, see sec. 
23.222. 

12.4232  Sex 

 For cases dealing with this subject, see sec. 
23.212. 

12.4233  Religion 

 For cases dealing with this subject, see sec. 
23.261. 

12.4234  Invocation of constitutional 
rights (e.g., right to freedom of 
speech or press) 

 For cases dealing with this subject, see sec. 
23.251. 

12.4235  May not bring increased charge 
to penalize defendant for 
having invoked his rights (e.g., 
right to appeal) 

 For cases dealing with this subject, see sec. 
22.8143. 

12.4236  May not bring charge for 
purpose of coercing defendant 

 For cases dealing with this subject, see sec. 
12.4292. 

12.424  Permissible bases for decision to 
charge 

12.4241  New understanding of 
elements of crime 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

12.4242  Deterrent effect of prosecution 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

12.4243  Extent of harm caused by 
criminal activity (e.g., number 
of victims) 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

12.4244  Factors relevant to whether 
probable cause exists 
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 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

12.4245  Potential defendant's age 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

12.4246  Relationship between potential 
defendant and victim 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

12.425  Judge's right to permit filing of 
complaint when district attorney 
refuses to issue it 

 For cases dealing with this subject, see sec. 6.112. 

12.426  May not bring increased charge to 
penalize defendant for invoking 
rights (e.g., right to appeal) 

 For cases dealing with this subject, see sec. 
22.8143. 

12.427  Prosecutor abuses discretion in 
bringing charges when he believes 
evidence is not sufficient to 
support conviction 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶31. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 
(Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843. 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

12.428  Prosecutor may not make charge 
unsupported by probable cause 

12.4281  In general 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

12.4282  Disciplinary rule requiring 
prosecutor to refrain from 
prosecuting charge that 
prosecutor knows is not 
supported by probable cause 

12.42821  Rule requires knowledge, 
not simply reason to know, 
that charge is not 
supported by probable 
cause 

 Board of Attorneys Professional Responsibility v. 
Lucareli, 2000 WI 55, 235 Wis. 2d 557, 611 N.W.2d 
754: 1999 Term, p. 12-1, sec. 12.42521. 

12.429  Other matters 

12.4291  Inclusion of repeater allegation 
in charge 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 12-2, sec. 12.423. 

12.4292  Prosecutor abuses discretion in 
bringing charges for coercive or 
other improper purpose 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶31. 

 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 
(Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843. 

12.4293  Where conduct could be 
prosecuted as civil ordinance 
violation or criminal statutory 
violation, prosecutor has 
discretion whether to file 
criminal charge or forward case 
to appropriate civil prosecuting 
authority 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

12.43  Choice Of Charge 

12.431  In general 

 United States v. Armstrong, 116 S. Ct. 1480 (1996): 
1995 Term, p. 12-3, sec. 12.421. 

 Young v. United States ex rel. Vuitton et Fils S.A., 
107 S. Ct. 2124 (1987): 1986 Term, p. 187, sec. 9.31. 
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 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 122, sec. 9.32. 

 United States v. Batchelder, 99 S. Ct. 2198 (1979): 
1978 Term, p. 77, sec. 8.32. 

 Bordenkircher v. Hayes, 98 S. Ct. 663 (1978): 1977 
Term, p. 61, sec. 8.31. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶29. 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶36. 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 12-3, sec. 12.431. 

 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 
N.W.2d 608 (1991): 1991 Term, p. 12-1, sec. 12.41. 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 12-2, sec. 12.423. 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
188, sec. 9.32. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 28, sec. 2.682. 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 93, sec. 8.31. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶9-14. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶16. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 
(Ct. App. 1990): 1990 Term, p. 12-3, sec. 12.431. 

 State ex rel. Unnamed Petitioner v. Circuit Court, 
157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 
1990 Term, p. 12-3, sec. 12.432. 

 State v. Eisenberg, 151 Wis. 2d 38, 443 N.W.2d 328 
(Ct. App. 1989): 1988 Term, p. 37-2, sec. 37.221. 

 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 12-3, sec. 12.421. 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.332. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 201, sec. 10.81. 

 For cases dealing with judicial review of district 
attorney's choice of charge, see sec. 6.574. 

12.432  Judge's right to permit filing of 
complaint charging greater offense 
when district attorney charges 
lesser one 

 State ex rel. Unnamed Petitioner v. Circuit Court, 
157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 
1990 Term, p. 12-3, sec. 12.432. 

 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. 
App. 1983): 1983 Term, p. 42, sec. 2.311. 

12.433  Deciding what charge or charges to 
make in information 

 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 
(1993): 1992 Term, p. 6-15, sec. 6.5311. 

 For cases dealing generally with the question of 
what charge or charges may be made in the 
information, see sec. 6.53. 

12.434  Where two crimes have identical 
elements but different penalties, 
prosecutor has discretion to charge 
more serious 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 
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12.435  When there is criminal statute 
specifically covering defendant's 
conduct, prosecutor is not barred 
from charging more general crime 
that also covers it 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶9-14. 

12.44  Dismissal Of Charge 

12.441  In general 

 Rinaldi v. United States, 98 S. Ct. 81 (1977): 1977 
Term, p. 61, sec. 8.32. 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶106. 

 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 
(1996): 1995 Term, p. 11-4, sec. 11.3811. 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
188, sec. 9.34. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 108, sec. 9.34. 

 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 
808 (1980): 1980 Term, p. 108, sec. 9.34. 

 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 
(1978): 1978 Term, p. 78, sec. 8.33. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶24. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶16. 

 State v. Larsen, 177 Wis. 2d 835, 503 N.W.2d 359 
(Ct. App. 1993): 1993 Term, p. 31-11, sec. 31.6212. 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

 State v. Clark, 162 Wis. 2d 406, 469 N.W.2d 871 
(Ct. App. 1991): 1990 Term, p. 6-15, sec. 6.923. 

 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 37-1, sec. 37.111. 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 38, sec. 2.917. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 122, sec. 9.34. 

12.442  Right of prosecutor to dismiss 
charge issued by judge at 
conclusion of John Doe hearing 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

12.443  Prosecutor should not permit 
continuing pendency of charge in 
absence of sufficient admissible 
evidence to support conviction 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

12.444  Dismissal of original charging 
document without prejudice for 
purpose of filing new charging 
document with repeater allegation 

 State v. Larsen, 177 Wis. 2d 835, 503 N.W.2d 359 
(Ct. App. 1993): 1993 Term, p. 31-11, sec. 31.6212. 

12.445  Prosecutor may dismiss 
prosecution after trial court 
excludes evidence for discovery 
violation under Wis. Stat. § 
971.23(7m)(a) so as to commence 
new prosecution at which evidence 
will be admissible 

 For cases dealing with this subject, see sec. 
6.8771. 

12.45  Other Decisions 

12.451  Charging a single count or multiple 
counts when conduct may be 
viewed as one continuing offense 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

12.452  Joining all related, but separate, 
offenses in a single prosecution or 
bringing them in successive 
prosecutions 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

12.453  Increasing charge 
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12.4531  In general 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 58, sec. 4.1193. 

12.4532  May not increase charge to 
penalize defendant for 
invoking rights (e.g., right to 
appeal) 

 For cases dealing with this subject, see sec. 
22.8143. 

12.4533  Threat of higher charge in plea 
bargaining 

 For cases dealing with this subject, see sec. 7.133. 

12.454  Reducing charge 

 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 
(Ct. App. 1987): 1986 Term, p. 38, sec. 2.917. 

12.455  Offering witness inducements to 
testify for state 

 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 159, sec. 8.343. 

12.456  Sentencing recommendation 

 For cases dealing with this subject, see sec. 
9.49983. 

12.457  Initiation of forfeiture of 
proceeding 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1.71, sec. 1.9911. 

12.458  Offering less favorable plea 
bargain after defendant's successful 
appeal than was offered before 
initial trial 

 For cases dealing with this subject, see sec. 
22.815. 

12.459  Decision not to charge 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶30. 

12.5  Waiver 

12.51  In General 

 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, 
p. 12-2, sec. 12.51. 

 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 
1994 Term, p. 12-1, sec. 12.51. 

 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 
(1980): 1979 Term, p. 116, sec. 8.911. 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 
(Ct. App. 1980): 1980 Term, p. 108, sec. 9.41. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 83, sec. 6.6222. 

12.52  Of Right To Raise Issue On Appeal 

 For cases dealing with this subject, see sec. 11.4. 

12.53  Of Constitutional Rights 

 For cases dealing with this subject, see sec. 21.4. 

12.54  Of Statutory Rights 

12.541  General principles 

12.5411  In general 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶14. 

12.542  Particular statutory rights 

12.5421  Right to be tried within time 
specified by statute when 
request for prompt disposition 
of case made under Intrastate 
Detainer Act 

 For cases dealing with this subject, see sec. 
6.2414. 

12.5422  Other rights 

 For cases dealing with the waiver of some other 
particular statutory right, see section in this 
compilation where that right is covered. 

12.55  Of Objection To Court's Jurisdiction 

 For cases dealing with this subject, see secs. 
12.127 and 12.135. 
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12.56  Of Other Matters 

12.561  Request for instruction on lesser-
included offense barred by statute 
of limitations does not constitute 
waiver of statute of limitations 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 82, sec. 4.5271. 

12.562  Waiver of right to hearing on 
competency after receipt of expert's 
report on the defendant's condition 

 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. 
App. 1992): 1992 Term, p. 6-24, sec. 6.6333. 

12.563  Introduction of other acts evidence 
by prosecutor when judge admits 
evidence on condition that crimes 
to which it relates would not 
become subject of later prosecution 
does not constitute waiver of right 
to bring later prosecution 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

12.57  When Personal Waiver By Defendant 
Required 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 104, sec. 4.882. 

 For cases dealing with when personal waiver by 
defendant required to waive constitutional right, 
see sec. 21.42. 

12.6  Other Procedural Matters 

12.61  Stipulations 

12.611  General Principles 

12.6111  In general 

 State v. Craft, 99 Wis. 2d 128, 298 N.W.2d 530 
(1980): 1980 Term, p. 109, sec. 9.51. 

 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 
(1980): 1979 Term, p. 117, sec. 8.93. 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

12.6112  Stipulation to prior conviction 
precludes collateral attack on 
that conviction 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 31-11, sec. 31.62322. 

12.612  Evidentiary stipulations 

12.6121  Validity in general 

 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 
1994 Term, p. 12-1, sec. 12.51. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶100-118, 136. 

12.6122  As general rule, party not 
required to accept stipulation 
offered by adversary 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 38-3, sec. 38.1313. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶118-130. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 
38.1121. 

12.6123  Effect of stipulation in general 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 31-11, sec. 31.62322. 

 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 
614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 
12.6112. 

 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 
316 (Ct. App. 1987): 1987 Term, p. 42-6, sec. 42.631. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 93, sec. 4.5371. 

12.6124  Offer to stipulate to status as 
convicted felon renders 
irrelevant evidence regarding 
nature of felony 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 38-3, sec. 38.1313. 

http://www.wicourts.gov/html/sc/97/97-2663.htm�
http://www.wicourts.gov/html/sc/98/98-2387.htm�
http://www.wicourts.gov/html/sc/98/98-2387.htm�
http://www.wicourts.gov/html/sc/96/96-1973.htm�


12-32 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-54. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶124. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 
38.1121. 

12.6125  Offer to stipulate to status (e.g., 
prior convictions, etc., under 
Wis. Stat. § 343.307(1) that 
render defendant subject to 
lower prohibited blood alcohol 
concentration) may render 
evidence relating to status 
inadmissible 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶126. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

12.6126  Stipulation to element of crime 
that is submitted to jury does 
not constitute waiver of jury 
trial with respect to that 
element, requiring formal 
waiver of jury trial by 
defendant 

 For cases dealing with this subject, see sec. 
26.323. 

12.6127  Stipulation to element of 
offense so as to render 
inadmissible prejudicial 
evidence otherwise relevant to 
that element 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-54. 

12.61271  In general 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶100-133. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶14, 41-
49. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

12.61272  Stipulation to element of 
offense so as to render 
inadmissible other acts 
evidence relevant to that 
element 

 For cases dealing with this subject, see sec. 
14.2154. 

12.61273  Stipulation to defendant's 
status (e.g., as convicted 
felon) so as to render 
inadmissible evidence 
related to that status (e.g., 
nature of conviction) 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

12.61274  Stipulation that materials 
are harmful to children so 
as to avoid admission of 
materials 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

12.61275  Neither court nor 
prosecutor is required to 
accept such a stipulation 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶118-130. 

12.6128  Need to put evidentiary 
stipulation on record in 
presence of jury 

 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 
614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 
12.6112. 

12.613  Stipulations concerning matters of 
trial procedure 
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12.6131  Prosecutor's representation that 
lesser-included offense 
instruction will not be 
requested does not create 
binding stipulation 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

12.62  Estoppel 

12.621  Collateral estoppel (issue 
preclusion) 

12.6211  General principles 

12.62111  In general 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009). 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 12-3, sec. 12.6211. 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 12-2, sec. 12.6211. 

 United States v. One Assortment of 89 Firearms, 104 
S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131. 

 Standefer v. United States, 100 S. Ct. 1999 (1980): 
1979 Term, p. 117, sec. 8.95. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶14, 23. 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶2, 7, 11-13. 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶38-48. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 1-48, sec. 1.992. 

 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 
(1985): 1984 Term, p. 163, sec. 9.61. 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 64, sec. 8.61. 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶20. 

 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶10-17. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶19-23. 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶14. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶11-
14. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶7. 

 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 
620 N.W.2d 217, 2000 Term WCA-112, at ¶8-10. 

 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 
(Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331. 

 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 
(Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Jacobs, 186 Wis. 2d 219, 519 N.W.2d 746 
(Ct. App. 1994): 1994 Term, p. 29-4, sec. 29.433. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 
395 (Ct. App. 1985): 1985 Term, p. 144, sec. 9.61. 

 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 
511 (Ct. App. 1982): 1982 Term, p. 150, sec. 9.61. 

 State ex rel. Lyons v. Department of Health and 
Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. 
App. 1981): 1981 Term, p. 122, sec. 9.61. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 109, sec. 9.6. 
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12.62112  Distinction between 
offensive and defensive 
use of doctrine of issue 
preclusion 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶14. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶11. 

12.62113  Propriety of state's 
offensive use of issue 
preclusion in criminal case 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶21-22. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶17. 

12.62114  Need to examine record in 
earlier proceeding to 
determine whether 
doctrine of issue 
preclusion applies 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶24-
26. 

12.62115  Issue must have been 
"actually litigated" 
previously 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶20. 

 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶11-14. 

12.62116  Term "issue preclusion" 
has replaced "collateral 
estoppel" as description of 
doctrine under 
consideration 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶6. 

12.62117  Exception to general rule 
applies when change in 
applicable legal context 
intervenes (e.g., there has 
been intervening appellate 
court decision changing 
law) 

 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009). 

12.6212  Particular applications 

12.62121  Does not require 
modification of sentence 
imposed upon revocation 
of probation when 
defendant acquitted of 
charge that prompted 
revocation 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

12.62122  Does not bar evidence of 
other crime of which 
defendant acquittee 
offered to prove guilt of 
crime for which defendant 
is being tried 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

12.62123  Determination at implied 
consent hearing that 
probable cause existed for 
arrest does not preclude 
defendant from relitigating 
probable cause question at 
suppression hearing 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

12.62124  Circuit court's relitigation, 
in drunk driving 
prosecution, of question of 
probable cause to arrest for 
drunk driving when no 
probable cause found in 
administrative review of 
suspension of operating 
privileges 
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 For cases dealing with this subject, see sec. 
37.21333. 

12.62125  Circuit court's relitigation, 
in drunk driving 
prosecution, of question of 
probable cause to arrest for 
drunk driving when no 
probable cause found by 
court on judicial review of 
administrative review of 
suspension of operating 
privileges 

 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 
2d 337, 750 N.W.2d 475, at ¶3. 

 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶1-18. 

12.62126  Determination at probation 
and parole revocation 
proceeding that there was 
insufficient proof that 
defendant committed crime 
does not preclude criminal 
prosecution for crime 

 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 
620 N.W.2d 217, 2000 Term WCA-112, at ¶1-15. 

12.62127  Prosecution of defendant 
for offense "while armed" 
after jury has acquitted 
him of felon in possession 
of firearm on same 
occasion 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶4-8. 

12.62128  Prosecution of defendant 
for perjury based on 
allegedly false testimony 
in prior prosecution in 
which defendant's false 
testimony was believed by 
jury and led to acquittal 

 For cases dealing with this subject, see sec. 
29.43341. 

12.62129  Where defendant is 
claiming excessive force in 
arresting him, but he has 
pleaded guilty or no-
contest to, or agreed to 
have read in, charges 
arising out of arrest 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶38-48. 

12.6213  Particular applications (cont'd) 

12.62131  State's offensive use of 
doctrine of issue 
preclusion (collateral 
estoppel) in sexually 
violent person (ch. 980) 
proceeding to keep 
defendant from litigating 
whether sexual assault of 
which he was convicted 
actually occurred 

 For cases dealing with this subject, see sec. 
10.7394. 

12.62132  Does not bar sexual 
predator (ch. 980) 
commitment proceeding 
upon defendant's release 
from prison after serving 
sentence remaining after 
revocation of parole when 
earlier commitment 
proceeding prior to release 
on parole was dismissed on 
merits 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶13-
26. 

12.62133  When prosecutor has 
dismissed prosecution 
because trial court excludes 
evidence on account of 
discovery violation, and 
then refiles case, evidence 
excluded in initial 
prosecution may be 
admitted in refiled case 
without violating doctrine 
of issue preclusion 
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 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶19-23. 

12.62134  When motion to suppress 
evidence based on legal 
standard applied to 
historical facts is decided 
in prior action and in later 
action party seeks ruling 
on suppression of same 
evidence base on same 
historical facts and same 
legal standard 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶23. 

12.62135  When motion to suppress 
evidence obtained from 
search is decided in one 
prosecution, and defendant 
seeks to suppress same 
evidence from same search 
in another prosecution 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶18. 

12.62136  Under statute proscribing 
engaging in repeated acts 
of sexual assault of the 
same child, prosecution 
based on acts during 
particular time period that 
occurred in one venue is 
not barred by doctrine of 
issue preclusion when 
defendant has been 
acquitted of acts during 
same time period that 
occurred in different venue 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶20. 

12.62137  Other applications 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 29-3, sec. 29.811. 

 United States v. One Assortment of 89 Firearms, 104 
S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131. 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 1-48, sec. 1.992. 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 
(Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231. 

 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 
395 (Ct. App. 1985): 1985 Term, p. 144, sec. 9.61. 

 State ex rel. Leroy v. Department of Health and 
Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. 
App. 1982): 1982 Term, p. 150, sec. 9.62. 

 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 
511 (Ct. App. 1982): 1982 Term, p. 150, sec. 9.62. 

 State ex rel. Lyons v. Department of Health and 
Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. 
App. 1981): 1981 Term, p. 143, sec. 11.451. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 109, sec. 9.6. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 107, sec. 11.163. 

12.6214  Appellate review of collateral 
estoppel (issue preclusion) 
ruling 

12.62141  Standard of review 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶7. 

 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶9. 

12.6215  Other matters 

12.62151  Not applicable against 
state where defendant 
found guilty in earlier 
proceeding 

 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 
145 (1985): 1984 Term, p. 163, sec. 9.62. 

12.62152  Collateral estoppel aspect 
of double jeopardy 
protection 

 For cases dealing with this subject, see sec. 
29.433. 
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12.62153  Not applicable when facts 
have changed 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.6212. 

12.6216  Related matters 

12.62161  Res judicata 

 For cases dealing with this subject, see sec. 
12.6973. 

12.622  Equitable estoppel 

12.6221  General principles 

 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 
(1989): 1988 Term, p. 9-15, sec. 9.5223. 

 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 
(Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 
N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 
37.141. 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 
790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72. 

 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 
395 (Ct. App. 1985): 1985 Term, p. 146, sec. 9.84. 

12.6222  Particular applications 

12.62221  Prosecutor's representation 
that lesser-included 
offense instruction will not 
be requested does not 
equitably estop prosecutor 
from later requesting 
lesser-included offense 
instructions 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.141. 

12.62222  State not estopped from 
prosecuting defendant 
criminally for second-
offense drunk driving after 
defendant prosecuted 
civilly for same act in 
municipal court 

 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 
N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 
37.141. 

12.62223  When defendant attacks 
order relating to restitution 
in which he acquiesced at 
time it was imposed 

 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 
(Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721. 

12.62224  Defendant's attempt to bar 
second trial on double 
jeopardy grounds after 
seeking and obtaining new 
trial on postconviction 
motion or on appeal from 
conviction 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

12.6223  Estoppel generally does not lie 
against government 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

12.623  Judicial estoppel 

12.6231  General principles 

12.62311  In general 

 Zedner v. United States, 126 S. Ct. 1976 (2006). 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 State v. Gove, 148 Wis. 2d 936, 437 N.W.2d 218 
(1989): 1988 Term, p. 27-5, sec. 27.451. 

 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 
(1980): 1979 Term, p. 117, sec. 8.92. 
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 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶15. 

 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 
751 N.W.2d 877, at ¶17. 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶14. 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶6. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶31-33. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶14. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶14. 

 State v. Johnson, 2001 WI App 105, 244 Wis. 2d 
164, 628 N.W.2d 431, 2000 Term WCA-296, at ¶9-
10. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3. 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 
19.311. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 
(Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 
843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211. 

 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 
(Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 12-2, sec. 12.623. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 12.621. 

 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. 
App. 1988): 1988 Term, p. 6-8, sec. 6.8912. 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5331. 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 8-22, sec. 8.833. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 12-1, sec. 12.623. 

12.62312  Judicial estoppel only 
applies when person has 
convinced court to 
completely adopt his or her 
position 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶24. 

12.62313  Under rule of judicial 
estoppel, party may not 
knowingly relinquish right 
at trial and then base claim 
of error on its loss 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶14. 

12.6232  Particular applications 

12.62321  Prosecutor's representation 
that lesser-included 
offense instruction will not 
be requested does not 
judicially estop prosecutor 
from later requesting 
lesser-included offense 
instruction 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.141. 
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12.62322  Judicial estoppel doctrine 
does not preclude pleading 
defendant from 
challenging factual basis 
for plea 

 For cases dealing with this subject, see sec. 
7.21692. 

12.62323  Defendant's concession 
that factual basis exists for 
plea does not judicially 
estop him from later 
contending that admitted 
facts do not constitute an 
offense 

 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 
251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164. 

 For cases dealing generally with the rule that the 
Judicial estoppel doctrine does not preclude a 
pleading defendant from challenging the factual 
basis for his plea, see sec. 7.21692. 

12.62324  When defendant attacks 
order relating to restitution 
in which he acquiesced at 
time it was imposed 

 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 
(Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721. 

12.62325  Defendant's attempt to bar 
second trial on double 
jeopardy grounds after 
seeking and obtaining new 
trial on postconviction 
motion or on appeal from 
conviction 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

12.62326  Defendant who has agreed 
to sentence recommended 
by presentence report, 
which is then imposed by 
trial court, is judicially 
estopped from later 
challenging sentence as 
excessive 

 For cases dealing with this subject, see sec. 9.936. 

12.62327  Defendant's argument that 
offenses were unrelated in 
support of successful 
motion to exclude evidence 
of one offense from trial of 
another estops defendant 
from making single "course 
of conduct" argument to 
support request for 
sentence credit 

 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): 1998 Term, p. 12-5, sec. 
12.62324. 

12.62328  Where defendant 
complains about absence 
of language in jury 
instruction that defense 
counsel suggested should 
be replaced at time 
instruction was being 
considered in trial court 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

12.62329  Defendant's contention on 
appeal that trial court did 
not have jurisdiction to 
grant him relief he sought 
and obtained in trial court 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

12.6233  Particular applications (cont'd) 

12.62331  Defendant's arguing that 
circuit court lacked 
authority to stay sentence 
when he took opposite 
position at time of 
sentencing 

 State v. English-Lancaster, 2002 WI App 74, 252 
Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, 
at ¶18-19. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3. 
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12.62332  Defendant charged with 
two counts of possession of 
a controlled substance with 
intent to deliver, who with 
respect to one count 
convinces jury to convict 
him of lesser offense of 
simple possession, may not 
argue on appeal that two 
counts are multiplicitous 
and violate his protection 
against double jeopardy 
when he did not move 
pretrial to consolidate the 
counts and his trial strategy 
explicitly depended on 
preserving separate counts 
rather than consolidating 
them 

 State v. Johnson, 2001 WI App 105, 244 Wis. 2d 
164, 628 N.W.2d 431, 2000 Term WCA-296, at ¶8-
21. 

12.62333  When defendant seeks 
curative instruction to deal 
with improper admission 
of evidence, and agrees to 
wording of instruction 
given, he cannot complain 
on appeal that instruction 
was inadequate 

 State v. English-Lancaster, 2002 WI App 74, 252 
Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, 
at ¶20-22. 

12.62334  By seeking consolidation 
into one action of charges 
in separate actions, thereby 
triggering prohibition of 
Wis. Stat. § 948.025(3) on 
which defendant relies in 
seeking relief in case 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶14. 

12.62335  Application of doctrine of 
judicial estoppel when 
prosecutor has dismissed 
prosecution because trial 
court excludes evidence on 
account of discovery 
violation, and then refiles 
case and attempts to 
introduce evidence 
excluded in initial 
prosecution in refiled case 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶31-33. 

12.62336  Doctrine of judicial 
estoppel is not applicable 
to person who signs waiver 
of rights under federal 
speedy trial act and then 
claims waiver is invalid 

 For cases dealing with this subject, see sec. 
6.91223. 

12.62337  Defendant's asking trial 
court to release earlier 
presentence report to 
parties before considering 
it, and then objecting on 
appeal to trial court's 
consideration of earlier 
report after releasing it to 
parties 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶6-7. 

12.62338  Prosecutor is not judicially 
estopped from asking court 
to reconsider action simply 
because it sat by silently 
when action taken 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶14. 

12.62339  Prosecutor is not judicially 
estopped from charging 
crime in information 
because he has successfully 
objected to evidence 
relevant to that crime at 
preliminary examination 
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 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶16. 

12.624  Estoppel by record 

12.6241  General principles 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶30. 

12.6242  Particular applications 

12.62421  There is no estoppel by 
record when prosecutor has 
dismissed prosecution 
because trial court excludes 
evidence on account of 
discovery violation, and 
then refiles case and 
attempts to introduce 
evidence excluded in 
initial prosecution in 
refiled case 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶30. 

12.63  Indian Persons And The Criminal 
Justice System 

12.631  State jurisdiction over Indian 
persons in general 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶11-21. 

12.632  Jurisdiction over crimes committed 
on Indian reservation 

12.6321  In general 

 United States v. Lara, 124 S. Ct. 1628 (2004). 

 Solem v. Bartlett, 104 S. Ct. 1161 (1984): 1983 
Term, p. 186, sec. 9.71. 

 United States v. John, 98 S. Ct. 2541 (1978): 1977 
Term, p. 92, sec. 12.91. 

 Oliphant v. Suquamish Indian Tribe, 98 S. Ct. 1011 
(1978): 1977 Term, p. 92, sec. 12.91. 

 State v. Webster, 114 Wis. 2d 418, 338 N.W.2d 474 
(1983): 1983 Term, p. 187, sec. 9.71. 

 State v. Lemieux, 110 Wis. 2d 158, 327 N.W.2d 669 
(1983): 1982 Term, p. 151, sec. 9.71. 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 77, sec. 8.1221. 

 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 
735 N.W.2d 535, at ¶3. 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 
541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, 
sec. 6.2413. 

 State v. St. Germaine, 150 Wis. 2d 171, 442 N.W.2d 
53 (Ct. App. 1989): 1988 Term, p. 12-4, sec. 12.631. 

 State v. Lemieux, 106 Wis. 2d 484, 317 N.W.2d 166 
(Ct. App. 1982): 1981 Term, p. 123, sec. 9.71. 

12.6322  Crimes committed by non-
Indian 

 Duro v. Reina, 110 S. Ct. 2053 (1990): 1989 Term, 
p. 12-3, sec. 12.6313. 

12.6323  Crimes committed by Indian 
who is member of tribe 

 Duro v. Reina, 110 S. Ct. 2053 (1990): 1989 Term, 
p. 12-3, sec. 12.6313. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶12. 

 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 
735 N.W.2d 535, at ¶3. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶13-
20. 

12.6324  Crimes committed by Indian 
who is not member of tribe 

 United States v. Lara, 124 S. Ct. 1628 (2004). 

 Duro v. Reina, 110 S. Ct. 2053 (1990): 1989 Term, 
p. 12-3, sec. 12.6313. 

12.6325  Jurisdiction of Kansas over all 
crimes committed on 
reservation under Kansas Act 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32841�
http://www.wicourts.gov/html/ca/03/03-1747.htm�
http://www.wicourts.gov/html/ca/03/03-1747.htm�
http://www.wicourts.gov/html/sc/00/00-3074.htm�
http://supct.law.cornell.edu/supct/html/03-107.ZS.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28876�
http://www.wicourts.gov/html/ca/98/98-2067.htm�
http://www.wicourts.gov/html/sc/00/00-3074.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28876�
http://www.wicourts.gov/html/ca/00/00-3074.htm�
http://supct.law.cornell.edu/supct/html/03-107.ZS.html�


12-42 

 Negonsott v. Samuels, 113 S. Ct. 1119 (1993): 1992 
Term, p. 12-3, sec. 12.6311. 

12.6326  States have jurisdiction over 
open lands if the applicable 
surplus land act freed that land 
of its reservation status and 
thereby diminished reservation 
boundaries 

 Hagen v. Utah, 114 S. Ct. 958 (1994): 1993 Term, 
p. 12-4, sec. 12.6311. 

12.6327  Court has jurisdiction over 
prosecution of Indian, who is 
felon and who is hunting with 
firearm on reservation of tribe 
to which he belongs, for being 
felon in possession of firearm; 
such prosecution does not 
violate Indian's treaty right to 
hunt 

 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 
735 N.W.2d 535, at ¶1-4. 

12.633  Jurisdiction over Indians for crimes 
committed off the reservation 

12.6331  In general 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 
541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631. 

12.6332  Jurisdiction over juvenile 
delinquent placed in custody 
off reservation pursuant to 
agreement with Department of 
Corrections that provides for 
tribal court's retention of 
jurisdiction and legal custody 
of Indian persons 

 For cases dealing with this subject, see sec. 
12.634. 

12.6333  State's right to regulate off-
reservation, treaty-based 
hunting and fishing rights 

 For cases dealing with this subject, see sec. 
12.636. 

12.634  State court jurisdiction over 
delinquent Indian person placed in 
custody outside reservation 
pursuant to agreement with 
Department of Corrections under 
which tribal court retains 
jurisdiction and legal custody of all 
Indian persons affected by tribal 
court's orders 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

12.635  State's right to enforce gambling 
laws on Indian reservations 

 California v. Cabazon Band of Mission Indians, 107 
S. Ct. 1083 (1987): 1986 Term, p. 189, sec. 9.71. 

12.636  State's right to regulate off-
reservation, treaty-based hunting 
and fishing rights 

12.6361  In general 

 State v. Peterson, 98 Wis. 2d 487, 297 N.W.2d 52 
(Ct. App. 1980): 1980 Term, p. 156, sec. 13.95. 

12.6362  For conservation purposes 

 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 
78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶1-39. 

12.6363  For protection of public health 
and safety 

 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 
78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶1-39. 

12.637  Propriety of serving state juvenile 
delinquency petition by mail on 
the reservation 

 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 
541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631. 

12.638  Venue in juvenile delinquency 
proceeding based on Indian's 
commission of delinquent acts off-
reservation 

 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 
541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631. 

12.639  Other matters 
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12.6391  Jurisdiction over Indians found 
on reservation whose custody 
is sought in extradition 
proceeding 

 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 
541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, 
sec. 6.2413. 

12.6392  Jurisdiction in sexual predator 
(ch. 980) proceeding over 
Native Americans who are 
members of tribe, residents of 
their tribe's reservation, and 
who committed underlying act 
on that reservation 

 For cases dealing with this subject, see sec. 
10.72251. 

12.6393  Congressional abrogation of 
treaty rights 

 United States v. Dion, 106 S. Ct. 2216 (1986): 1985 
Term, p. 192, sec. 12.7921. 

12.64  Granting Immunity From Prosecution 

12.641  Under immunity statute 

12.6411  Type of immunity conferred 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7811. 

 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 
(Ct. App. 1979): 1978 Term, p. 91, sec. 8.62. 

12.6412  Need for district attorney to 
request immunity 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7812. 

12.6413  Sufficiency of invocation of 
privilege 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7812. 

12.6414  Persons covered under 
immunity statute applicable to 
creditor's actions 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7812. 

12.642  Other matters 

 For cases dealing with granting immunity from 
prosecution to supplant the privilege against self-
incrimination, see sec. 24.7. 

12.65  General Principles Relating To Burden 
And Standard Of Proof 

12.651  General Principles For 
Determining Who Has Burden Of 
Proof And What Standard Of Proof 
Applies 

12.6511  In general 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 
1998 Term, p. 42-1, sec. 42.423. 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶7. 

12.6512  Burden of proof 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 
Term, p. 12-4, sec. 12.651. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 195, sec. 12.942. 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶7. 

 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 
189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632. 

 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 144, sec. 8.261. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 83, sec. 6.6223. 

12.6513  Standard of proof 

 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 
Term, p. 12-4, sec. 12.652. 

 Cooper v. Mitchell Brothers' Santa Ana Theater, 102 
S. Ct. 172 (1981): 1981 Term, p. 116, sec. 8.921. 
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 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶12. 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 146, sec. 9.822. 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 151, sec. 9.82. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

12.6514  Standard of appellate review of 
determination who has burden 
of proof 

 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 
637 N.W.2d 468, 2001 Term WCA-155, at ¶12. 

 For cases dealing with this subject, see sec. 
11.638. 

12.6515  Other and related matters 

12.65151  When party fails to 
produce any credible 
evidence as to element, 
party fails to meet burden 
of proof as matter of law 

 For cases dealing with this subject, see sec. 
12.6861. 

12.65152  Party having burden of 
proof cannot leave court in 
evidentiary vacuum 

 For cases dealing with this subject, see sec. 
12.6865. 

12.65153  Appellate review of 
question of law is not 
ordinarily governed by 
burden or standard of 
proof 

 For cases dealing with this subject, see sec. 
11.6395. 

12.65154  Distinction between 
burden of proof and 
burden of production 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶29. 

12.652  General Principles Relating To 
What Particular Standard Of Proof 
Requires 

12.6521  In general 

12.6522  Preponderance of the evidence 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶18. 

12.66  Matters Relating To Particular Persons 
Involved In Criminal Proceedings 

12.661  Public defender 

12.6611  Appointment of public 
defender 

12.6612  Attributes of public defender 

12.66121  In general 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

12.66122  Ordinarily not considered 
state actor 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

12.66123  May be state actor when 
making hiring and firing 
decisions or while 
performing administrative 
duties 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

12.6613  Duties and responsibilities of 
public defender 

12.66131  In general 

12.66132  Duty to appoint successor 
counsel upon withdrawal 
of trial counsel 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

12.66133  Responsible for payment 
of experts necessary for 
adequate defense 
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 Polk County v. State Public Defender, 188 Wis. 2d 
665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, 
sec. 47.821. 

 Polk County v. State Public Defender, 179 Wis. 2d 
312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 
12-5, sec. 12.6613. 

 Brown County v. State Public Defender, 167 Wis. 
2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, 
p. 12-7, sec. 12.6631. 

12.66134  Responsible for payment 
of interpreter's fees 

 State Public Defender v. Circuit Court, 184 Wis. 2d 
860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, 
sec. 30.9712. 

12.6614  Rights of public defender 

12.66141  In general 

12.66142  Right to be provided with 
court record, including 
transcript or copy thereof 

 For cases dealing with this subject, see sec. 
11.8924. 

12.6615  Court review of public 
defender's actions 

12.66151  In general 

12.66152  Review of public 
defender's reduction of 
appointed counsel's fees 

 Gibson v. State Public Defender, 154 Wis. 2d 809, 
454 N.W.2d 46 (Ct. App. 1990): 1989 Term, p. 12-5, 
sec. 12.683. 

12.66153  Circuit court has no 
jurisdiction to declare SPD 
rules defining indigency 
invalid in proceeding to 
determine whether 
indigent entitled to SPD 
representation 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611. 

12.6616  Other and related matters 

12.66161  Appointment of public 
defender to represent 
defendant not indigent or 
partially indigent under 
public defender standards 

 For cases dealing with this subject, see sec. 
12.677. 

12.66162  Indigent's constitutional 
right to appointment of 
counsel 

 For cases dealing with this subject, see sec. 25.54. 

12.662  Special prosecutor 

12.6621  Appointment of 

 For cases dealing with this subject, see sec. 6.67. 

12.6622  Scope of powers in general 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 12-4, sec. 12.6611. 

12.6623  Propriety of prosecuting 
defendant for bail jumping 
arising out of prosecution for 
crime that special prosecutor 
was appointed to prosecute 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 12-4, sec. 12.6611. 

12.6624  Right to dismiss charges issued 
by judge at conclusion of John 
Doe hearing 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

12.6625  Setting compensation for 
special prosecutor 

 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 
1, 531 N.W.2d 32 (1995): 1994 Term, p. 12-3, sec. 
12.6631. 

12.663  Court commissioner 

12.6631  Powers and authority of 

12.66311  In general 
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 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 123, sec. 9.862. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 
(Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633. 

 State v. Loney, 110 Wis. 2d 256, 328 N.W.2d 872 
(Ct. App. 1982): 1982 Term, p. 11, sec. 1.4271. 

12.66312  Power to issue search 
warrant 

 For cases dealing with this subject, see sec. 
1.42821. 

12.66313  Power to expunge record in 
OWI prosecution 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

12.66314  Authority to make required 
probable cause 
determination after 
warrantless arrest 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

12.66315  Authority to conduct plea 
hearing in juvenile case 

 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 
N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.3412. 

12.66316  Power to conduct 
preliminary examination 

 For cases dealing with this subject, see sec. 
6.4698. 

12.6632  Circuit court review of 
decisions 

12.66321  In general 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶5. 

 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 
(Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633. 

12.66322  Review of bindover 
decision 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441. 

 For cases dealing with this subject, see sec. 
6.4824. 

12.6633  Appellate court review of 
decisions 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 
(Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633. 

12.664  District attorney 

12.6641  Function and nature of office of 
district attorney in general 

12.66411  In general 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶43. 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶19. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶21. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

 State ex rel. Unnamed Petitioner v. Circuit Court, 
157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 
1990 Term, p. 12-5, sec. 12.6641. 

12.66412  Duty of prosecutor to see 
justice done, not to win 
case 

 For cases dealing with this subject, see sec. 
47.814. 
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12.6642  Relationship of district 
attorney to various branches of 
government 

12.66421  Is officer of court and 
occupies "quasi-judicial" 
office 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶43. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 12-3, sec. 12.431. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶21. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

12.66422  Is member of executive 
branch 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
270, sec. 13.975. 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶19. 

12.6643  Duties in criminal prosecution 
and other proceedings 

12.66431  In general 

 Young v. United States ex rel. Vuitton et Fils S.A., 
107 S. Ct. 2124 (1987): 1986 Term, p. 270, sec. 
13.961. 

 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. 
App. 1998): 1997 Term, p. 12-7, sec. 12.6831. 

 For cases dealing with the legal maxim that 
prosecutor's duty is to see that justice is done, not 
necessarily to win case, see sec. 47.814. 

12.66432  Preparation of criminal 
complaints 

 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 
(Ct. App. 1995): 1994 Term, p. 5-1, sec. 5.1131. 

12.66433  Duty to exercise due 
diligence in attempting to 
locate juvenile so that 
juvenile can be notified 
that delinquency petition 
has been filed 

 For cases dealing with this subject, see sec. 
42.211. 

12.66434  Duty to exercise 
"reasonable diligence" in 
attempting to locate 
victims and witnesses 
before asking for 
adjournments 

 For cases dealing with this subject, see sec. 
8.82115. 

12.6644  Scope of powers in general 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 12-4, sec. 12.6611. 

12.6645  Exercise of discretion 

 For cases dealing with this subject, see sec. 12.4. 

12.6646  Need to disclose files under 
open records law 

 For cases dealing with this subject, see sec. 
47.7251. 

12.6647  Power to amend judgment 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶9. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 12-7, sec. 12.6613. 

12.6648  Miscellaneous maxims, 
aphorisms and principles 
relating to district attorney 

12.66481  Duty of prosecutor to see 
justice done, not to win 
case 

 For cases dealing with this subject, see sec. 
47.814. 
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12.66482  Prosecutor permitted to 
strike hard blows, but not 
foul ones 

 For cases dealing with this subject, see sec. 
47.8191. 

12.66483  District attorney who may 
disagree with law is still 
obliged to follow it 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶26. 

12.6649  Other matters 

12.66491  Prohibition on district 
attorney making 
statements to press that 
will have substantial 
likelihood of prejudicing 
an adjudicative proceeding 

 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 
(1991): 1990 Term, p. 30-7, sec. 30.9824. 

12.66492  Conflict of interest 
precluding handling of 
prosecution 

 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. 
App. 1998): 1997 Term, p. 7-14, sec. 7.3241. 

 State v. Smith, 198 Wis. 2d 584, 543 N.W.2d 512 
(Ct. App. 1995): 1995 Term, p. 12-5, sec. 12.6641. 

12.66493  Disqualification of district 
attorney 

 For cases dealing with this subject, see sec. 6.954. 

12.66494  Defendant's right of access 
to district attorney's file on 
his case after prosecution 
completed and file closed 

 State ex rel. Richards v. Foust, 158 Wis. 2d 531, 463 
N.W.2d 378 (Ct. App. 1990): 1990 Term, p. 47-5, 
sec. 47.712. 

12.66495  Prosecutor's obligations 
under Rules of 
Professional Conduct for 
Attorneys 

 For cases dealing with this subject, see sec. 
47.891. 

12.665  Clerk of court 

12.6651  Authority to administer oath to 
witness 

 For cases dealing with this subject, see sec. 
20.3432. 

12.6652  Authority to modify judgment 
of conviction in general 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

12.6653  Acts of clerk of court are 
ministerial and clerical, and 
court may not exercise judicial 
power except in accordance 
with strict language of statute 
conferring such power 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

12.6654  Does not have authority to 
correct clerical error in sentence 
portion of judgment of 
conviction independent of 
circuit court 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶106. 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶15-27. 

12.666  Attorney general 

12.6661  Function and nature of office of 
district attorney in general 

12.66611  In general 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶19. 

12.66612  Duty of attorney general to 
see justice done, not to win 
case 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶19. 
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 For cases dealing with the duty of the prosecutor 
to see that justice is done, not to win the case, see 
sec. 47.814. 

12.6662  Is member of executive branch 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
270, sec. 13.974. 

12.6663  Persuasiveness of opinions 

 For cases dealing with this subject, see sec. 
47.851. 

12.6664  Requirement that attorney 
general be notified when 
constitutional challenge made 

 For cases dealing with this subject, see sec. 
47.4991. 

12.6665  Opinions 

 For cases dealing with this subject, see sec. 47.85. 

12.667  Sheriff 

12.6671  Sheriff's power to place 
persons on home monitoring 
when they have been given jail 
time as condition of probation 

12.66711  In general 

 For cases dealing with this subject, see sec. 
9.63341. 

12.66712  Court's preclusion of 
placement of defendant on 
home monitoring 
substantially interferes 
with sheriff's authority to 
place persons in his or her 
custody on home 
monitoring and thus 
violates separation of 
powers doctrine 

 For cases dealing with this subject, see sec. 
30.98658. 

12.66713  Court's ordering defendant 
to refuse home monitoring 
substantially interferes 
with sheriff's authority to 
place persons in his or her 
custody on home 
monitoring and thus 
violates separation of 
powers doctrine 

 For cases dealing with this subject, see sec. 
30.98659. 

12.668  Persons in federal court system 

12.6681  Federal magistrate 

12.66811  Has no authority to preside 
over jury selection without 
defendant's consent 

 Gomez v. United States, 109 S. Ct. 2237 (1989): 
1988 Term, p. 8-1, sec. 8.161. 

12.66812  Has authority to preside 
over jury selection with 
defendant's consent 

 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 
Term, p. 8-5, sec. 8.161. 

12.6682  Independent counsel 

12.66821  Constitutionality of 
independent counsel 
provisions of federal Ethics 
in Government Act of 1978 

 Morrison v. Olson, 108 S. Ct. 2597 (1988): 1987 
Term, p. 12-2, sec. 12.6621. 

12.669  Defense counsel 

12.6691  Compensation for counsel 
appointed to represent capital 
defendant in proceedings 
before United States Supreme 
Court 

 In re Berger, 111 S. Ct. 628 (1991): 1990 Term, p. 
11-18, sec. 11.8831. 
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12.6692  Prohibition on defense attorney 
making statements to press that 
will have substantial 
likelihood of prejudicing an 
adjudicative proceeding 

 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 
(1991): 1990 Term, p. 30-7, sec. 30.9824. 

12.67  Incidental, Implied And Inherent 
Powers Of Trial Court 

12.671  In general 

 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 
Term, p. 12-7, sec. 12.671. 

 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 
N.W.2d 524, at ¶11. 

 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 
1, 531 N.W.2d 32 (1995): 1994 Term, p. 12-3, sec. 
12.671. 

 Polk County v. State Public Defender, 188 Wis. 2d 
665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, 
sec. 47.821. 

 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 190, sec. 9.851. 

 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 
(1986): 1985 Term, p. 147, sec. 9.861. 

 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 
(1982): 1981 Term, p. 121, sec. 9.151. 

 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 
808 (1980): 1980 Term, p. 108, sec. 9.141. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶19. 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, 
sec. 42.942. 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221. 

 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 190, sec. 9.861. 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): 1979 Term, p. 93, sec. 8.14. 

 State v. Braunsdorf, 92 Wis. 2d 849, 286 N.W.2d 14 
(Ct. App. 1979): 1979 Term, p. 92, sec. 8.14. 

12.672  Right to dismiss criminal case in 
general 

12.6721  With prejudice 

12.67211  General rule is that, in 
absence of statute granting 
power to do so, trial court 
has no authority to dismiss 
with prejudice 

 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 
N.W.2d 62, 2001 Term WSC-23, at ¶22. 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 
808 (1980): 1980 Term, p. 46, sec. 3.92. 

 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 
626 N.W.2d 5, 2000 Term WCA-234, at ¶6-7. 

 State v. Braunsdorf, 92 Wis. 2d 849, 286 N.W.2d 14 
(Ct. App. 1979): 1979 Term, p. 42, sec. 3.91. 

12.67212  But when statute 
authorizes dismissal, trial 
court may have discretion 
to dismiss with prejudice 

 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 
N.W.2d 62, 2001 Term WSC-23, at ¶22. 

 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 
626 N.W.2d 5, 2000 Term WCA-234, at ¶8. 

12.6722  Without prejudice 

12.67221  No right to dismiss case 
over state's objection 
absent statutory 
authorization or 
constitutional violation 
requiring dismissal 

 State v. Clark, 162 Wis. 2d 406, 469 N.W.2d 871 
(Ct. App. 1991): 1990 Term, p. 6-15, sec. 6.923. 

12.67222  At request of prosecutor 
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 For cases dealing with this subject, see sec. 12.44. 

12.673  Right to dismiss proceeding when 
party obstructs administration of 
justice (e.g., when defendant 
escapes) 

12.6731  In general 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 10-4, sec. 10.2122. 

12.6732  Dismissal because of 
defendant's escape is dismissal 
on the merits 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 10-4, sec. 10.2122. 

12.674  No right to expunge juvenile arrest 
record after delinquency petition 
subsequently dismissed 

 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 
(1986): 1985 Term, p. 202, sec. 13.191. 

 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, 
sec. 42.942. 

12.675  No right to expunge court's record 
of juvenile adjudication 

 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, 
sec. 42.942. 

12.676  May be exercised against third 
parties without commencement of 
independent action 

 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614. 

12.677  Inherent power to appoint counsel 
for representation of party, 
including indigent criminal 
defendant 

12.6771  In general 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 Door County v. Hayes-Brook, 153 Wis. 2d 1, 449 
N.W.2d 601 (1990): 1989 Term, p. 12-5, sec. 12.671. 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-7, sec. 12.6721. 

 State Public Defender v. Circuit Court, 172 Wis. 2d 
343, 493 N.W.2d 232 (Ct. App. 1992): 1992 Term, p. 
12-4, sec. 12.6722. 

 Brown County v. State Public Defender, 167 Wis. 
2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, 
p. 12-7, sec. 12.6631. 

12.6772  Power to appoint counsel for 
indigent defendant when 
public defender fails to act 

 Polk County v. State Public Defender, 188 Wis. 2d 
665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, 
sec. 47.821. 

 Polk County v. State Public Defender, 179 Wis. 2d 
312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 
12-5, sec. 12.6613. 

12.6773  Court may exercise inherent 
power to appoint public 
defender to represent non-
indigent defendant only in rare 
and unusual circumstance 
where no other reasonable 
alternative is available 

 State Public Defender v. Circuit Court, 172 Wis. 2d 
343, 493 N.W.2d 232 (Ct. App. 1992): 1992 Term, p. 
12-4, sec. 12.6722. 

12.6774  When court exercises inherent 
power to appoint counsel for 
party, the responsibility for 
payment for representation 
rests with county 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-7, sec. 12.6721. 

 State Public Defender v. Circuit Court, 172 Wis. 2d 
343, 493 N.W.2d 232 (Ct. App. 1992): 1992 Term, p. 
12-4, sec. 12.6722. 
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12.678  Other matters 

12.6781  No right to impose restrictions 
on occupational license other 
than those enumerated in 
statute 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221. 

12.6782  Inherent power to decide 
necessity of defense 
consultants for indigent 
criminal defendant 

 Brown County v. State Public Defender, 167 Wis. 
2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, 
p. 12-7, sec. 12.6631. 

12.6783  To assess jury fees 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶5. 

 In Matter of Assessment of Cost of Impaneling Jury, 
112 Wis. 2d 14, 331 N.W.2d 859 (Ct. App. 1983): 
1982 Term, p. 65, sec. 4.1192. 

12.6784  Right to order correction of 
presentence report 

 For cases dealing with this subject, see sec. 
9.1238. 

12.6785  Power to set fees for court-
appointed counsel paid from 
public funds 

 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 
1, 531 N.W.2d 32 (1995): 1994 Term, p. 12-4, sec. 
12.671. 

12.6786  Power to punish for contempt 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-3, sec. 47.311. 

12.6787  Power to impose sanctions for 
party's failure to comply with 
rules of procedure 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 12-7, sec. 12.675. 

12.6788  Municipal court has inherent 
power to vacate judgment 
entered in excess of its 
jurisdiction 

 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 
N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 
37.141. 

12.6789  Power to vacate or modify 
order 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

12.679  Other matters (cont'd) 

12.6791  Inherent power to formulate 
procedural rules does not 
include power to develop rules 
that circumvent or conflict with 
Federal Rules of Criminal 
Procedure 

 Carlisle v. United States, 116 S. Ct. 1460 (1996): 
1995 Term, p. 10-33, sec. 10.8812. 

12.6792  Right to grant forfeiture of 
property related to drug 
dealing when property owner 
has fled jurisdiction to avoid 
prosecution for drug offenses 

 For cases dealing with this subject, see sec. 
47.156. 

12.6793  No right to award money 
judgment to defendant against 
state in context of criminal 
proceeding (e.g., for restitution 
monies improperly collected by 
state from defendant) 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

12.6794  Right to reconsider, and vacate 
or modify, order 

 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 
817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶14. 

12.6795  Power to seal (i.e., limit public 
access to) documents and 
records 
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 For cases dealing with this subject, see sec. 
12.841. 

12.6796  Inherent authority to suppress 
evidence when suppression is 
not otherwise required by 
constitution or statutes 

 For cases dealing with this subject, see sec. 
1.9994. 

12.6797  Action cannot be justified as 
exercise of inherent authority 
unless court has invoked 
inherent authority 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶28-29. 

12.68  Other Matters 

12.681  Nonprosecution agreement 

12.6811  Validity of 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. 
App. 1998): 1997 Term, p. 12-7, sec. 12.6831. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 192, sec. 9.8692. 

12.6812  Repudiation of agreement by 
state because of defendant's 
breach 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 12-5, sec. 
12.6831. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 192, sec. 9.8692. 

12.6813  Vacation of agreement at state's 
request because of defendant's 
breach 

 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. 
App. 1998): 1997 Term, p. 12-7, sec. 12.6831. 

12.6814  Admission of statement made 
by defendant pursuant to 
nonprosecution agreement later 
repudiated by state because of 
material breach by defendant 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1219B. 

12.682  Standing to seek judicial resolution 
of controversy 

12.6821  General principles 

12.68211  In general 

 Kowalski v. Tesmer, 125 S. Ct. 564 (2004). 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶21-24. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 12-7, sec. 
12.6851. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-1, 
sec. 41.212. 

12.68212  Standing to challenge 
statutory violation 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶21-25. 

12.68213  Standing to raise violation 
of constitutional rights 

 For cases dealing with this subject, see sec. 21.3. 

12.6822  Particular situations 

12.68221  Standing of community 
residents and/or district 
attorney to challenge 
calculation of criminal 
defendant's mandatory 
release date 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 
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12.68222  Standing to challenge 
validity of subpoena duces 
tecum issued under Wis. 
Stat. § 968.135 

 For cases dealing with this subject, see sec. 
1.6946. 

12.6823  Appellate review of question of 
standing 

12.68231  Standard of review 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶23. 

12.683  Matters relating to victims and 
witnesses of crime 

12.6831  Awards for victims of crime 

 For cases dealing with this subject, see sec. 47.51. 

12.6832  Rights of victims and witnesses 
of crime 

12.68321  In general 

 For cases dealing with the rights of victims of 
crimes, see sec. 47.52. 

 For cases dealing with court orders relating to 
victims and witnesses, see sec. 6.68. 

12.68322  Court orders relating to 
victims and witnesses 

 For cases dealing with this subject, see sec. 6.68. 

12.68323  Right of victim of sexual 
assault to have defendant 
subjected to HIV testing 

 For cases dealing with this subject, see sec. 
47.542. 

12.684  Effect of defendant's death on 
judgment of conviction 

12.6841  In general 

 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 
411 (1988): 1987 Term, p. 11-15, sec. 11.8952. 

 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 
771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962. 

 For cases dealing with the effect of the 
defendant's death on his appeal, see sec. 11.89381. 

12.6842  When defendant commits 
suicide 

 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 
411 (1988): 1987 Term, p. 11-15, sec. 11.8952. 

 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 
771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962. 

 For cases dealing with the effect of the 
defendant's death on his appeal when he commits 
suicide, see sec. 11.89382. 

12.685  Remedy for failure to comply with 
procedural requirements 

12.6851  In general 

 United States v. Montalvo-Murillo, 110 S. Ct. 2072 
(1990): 1989 Term, p. 6-7, sec. 6.611. 

12.6852  Time requirements in general 

 For cases dealing with this subject, see sec. 12.78. 

12.6853  Requirement of timely hearing 

 United States v. Montalvo-Murillo, 110 S. Ct. 2072 
(1990): 1989 Term, p. 6-7, sec. 6.611. 

12.686  Other matters 

12.6861  When party fails to produce 
any credible evidence as to 
element, party fails to meet 
burden of proof as a matter of 
law 

 State v. Ludwigson, 212 Wis. 2d 871, 569 N.W.2d 
762 (Ct. App. 1997): 1997 Term, p. 44-1, sec. 44.233. 

12.6862  Conviction occurs upon 
adjudication of guilt, 
regardless of fact that 
sentencing occurs later, but 
valid judgment of conviction 
cannot be entered until 
sentencing occurs 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 
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12.6863  Imposition of clerk of court 
fees pursuant to Wis. Stat. § 
814.60(1) 

 For cases dealing with this subject, see sec. 
12.725. 

12.6864  Imposition of jail assessment 
pursuant to Wis. Stat. § 
302.46(1) 

 For cases dealing with this subject, see sec. 
12.726. 

12.6865  Party having burden of proof 
cannot leave court in 
evidentiary vacuum 

 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 
(Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122. 

12.6866  Defendant released on parole is 
serving sentence 

 For cases dealing with this subject, see sec. 
9.49262. 

12.6867  When defendant reaches 
mandatory release date, he is 
entitled to immediate release 
on parole; release may not be 
delayed because department 
cannot find suitable residence 
for him 

 For cases dealing with this subject, see sec. 

12.6868  Return of seized property 
pursuant to Wis. Stat. § 968.20 

 For cases dealing with this subject, see sec. 1.997. 

12.687  Other matters (cont'd) 

12.6871  Extradition of persons of 
unsound mind 

 State ex rel. Melentowich v. Klink, 108 Wis. 2d 374, 
321 N.W.2d 272 (1982): 1981 Term, p. 123, sec. 
9.864. 

12.6872  Enjoining enforcement of 
criminal law 

 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 
162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 
124, sec. 9.865. 

12.6873  Election of remedies 

12.68731  Introduction of other acts 
evidence after trial court 
states that its admission 
will be conditioned on 
foreclosure of future 
prosecution for crimes to 
which other acts evidence 
relates does not constitute 
an election that bars future 
prosecution for those 
crimes 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

12.6874  Right of third party (e.g., 
victim, person affected by 
discovery request, etc.) to 
participate in criminal 
proceeding 

12.68741  In general 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

12.68742  Right of person whose 
confidential treatment 
records are being sought to 
participate in hearing on 
whether judge will 
examine records in camera 
and release them 

 For cases dealing with this subject, see sec. 
6.89332. 

12.68743  Right of person who 
posted bail to participate in 
proceedings relating to 
disposition of bail 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 
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12.6875  Court does not have power, in 
context of criminal proceeding, 
to award money judgment 
against state to defendant (e.g., 
for restitution monies 
improperly collected by state 
from defendant) 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

12.6876  Entering judgment or order 
"nunc pro tunc" 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

12.6877  Federal Declaratory Judgment 
Act 

12.68771  When use of act 
appropriate 

 Calderon v. Ashmus, 118 S. Ct. 1694 (1998): 1997 
Term, p. 12-12, sec. 12.6971. 

12.6878  Recusal or disqualification of 
judge 

 For cases dealing with this subject, see sec. 6.971. 

12.6879  When criminal action 
commences 

12.68791  In general 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶13-27. 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶7-
22. 

12.68792  For purposes of statute of 
limitations 

 For cases dealing with this subject, see sec. 
12.331. 

12.68793  For purposes of right to 
speedy trial 

 For cases dealing with this subject, see sec. 30.12. 

12.688  Other matters (cont'd) 

12.6881  Intervention in criminal case 

 Polk County v. State Public Defender, 179 Wis. 2d 
312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 
12-5, sec. 12.66613. 

12.6882  Joining civil and criminal 
charges in single prosecution 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 6-2, sec. 6.163. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 6-2, sec. 6.163. 

12.6883  Federal court's enjoining state 
court proceeding 

 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 
Term, p. 12-8, sec. 12.6897. 

12.6884  Municipal court has inherent 
power to vacate judgment of 
conviction entered in excess of 
its subject-matter jurisdiction 

 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 
N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 
37.141. 

12.6885  Administrative subpoena 

 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. 
App. 1980): 1980 Term, p. 155, sec. 13.91. 

12.6886  Distinction between substance 
and procedure 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 73, sec. 4.61. 

12.6887  Payment for transportation of 
defendant from prison to court 

 State v. Struzik, 113 Wis. 2d 245, 335 N.W.2d 432 
(Ct. App. 1983): 1982 Term, p. 151, sec. 9.865. 

12.6888  Use of interpreter in court 
proceeding 

 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 
(1996): 1996 Term, p. 2-8, sec. 2.6232. 
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 For cases dealing with the defendant's right to 
an interpreter, see sec. 30.971. 

12.6889  Equitable relief 

 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005). 

 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 
(1986): 1985 Term, p. 147, sec. 9.87. 

 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, 
sec. 42.942. 

12.689  Other matters (cont'd) 

12.6891  Conviction occurs upon 
adjudication of guilt, 
regardless of fact that 
sentencing occurs later 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 10-3, sec. 10.3322. 

12.6892  Need for written document 
evidencing dismissal of 
criminal charge 

 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 
254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 
31.6251. 

12.6893  Presumption that judicial 
proceedings in other states are 
proper 

 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 
N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 
6.2422. 

12.6894  Effect of acquittal: does not 
prove innocence, only existence 
of reasonable doubt about guilt 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

12.6895  De facto officer doctrine 

 Nguyen v. United States, 123 S. Ct. 2130 (2003). 

 Ryder v. United States, 115 S. Ct. 2031 (1995): 1994 
Term, p. 12-5, sec. 12.691. 

12.6896  Waiving filing costs and fees 
for indigent litigants 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

12.6897  Representation by law student 
under student practice rules 

 For cases dealing with this subject, see sec. 
25.5953. 

12.69  Other matters (cont'd) 

12.691  Statute of limitations on "action on 
a judgment" 

12.6911  In general 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶45-48. 

12.6912  Applicability in criminal case 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶46. 

12.6913  Does not apply to correction of 
clerical error in sentence 
portion of judgment of 
conviction 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶47-48. 

12.692  Laches 

12.6921  General principles 

12.69211  In general 

 State ex rel. Coleman v. McCaughtry, 2006 WI 121, 
297 Wis. 2d 587, 723 N.W.2d 424, at ¶1-3. 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶19-38. 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶37. 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶20. 

12.69212  Test for laches 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶19-29. 
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12.69213  Burden of proof on 
question of laches 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶25, 38. 

12.69214  If defense of laches proved, 
court still has discretion 
whether to apply it 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶17. 

12.6922  Particular applications 

12.69221  Does not bar correction of 
clerical error in sentence 
portion of judgment of 
conviction after lapse of 
substantial period of time 
from original judgment of 
conviction 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶35-44. 

12.69222  Application in habeas 
corpus proceedings 

 For cases dealing with this subject, see sec. 
43.542. 

12.693  Defendant's right to interpreter 

12.6931  In general 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶43-45. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶6-9. 

12.6932  When interpreter 
constitutionally required 

 For cases dealing with this subject, see sec. 
30.971. 

12.694  Motion for reconsideration 

12.6941  Court's inherent power to 
entertain in general 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶37. 

 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 
739, 740 N.W.2d 894, at ¶13. 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶11, 17. 

12.6942  Juvenile court's power to 
entertain 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶38. 

12.6943  Motion for trial court's 
reconsideration of order to be 
appealed from 

 For cases dealing with this subject, see sec. 
11.3975. 

12.6944  Trial court's jurisdiction to 
entertain motion for 
reconsideration after appeal 
taken 

 For cases dealing with this subject, see sec. 
11.39754. 

12.6945  Time for making; timeliness of 
motion 

12.69451  In general 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶1-17. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶33. 

12.69452  If order, reconsideration of 
which is sought, is final 
order, motion must be 
made before time to appeal 
order has expired 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶11. 

12.69453  If order, reconsideration of 
which is sought, is 
nonfinal order, motion may 
be made at any time prior 
to entry of final order or 
judgment 

 State v. Williams, 2005 WI App 221, 287 Wis. 2d 
748, 706 N.W.2d 355, at ¶11, 17. 
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12.6946  What party making motion 
must show to prevail on motion 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶8. 

12.6947  Appeal from denial of motion 

12.69471  Appealability of order 
denying motion for 
reconsideration 

 For cases dealing with this subject, see sec. 
11.11963. 

12.69472  Standard of review on 
appeal 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶21. 

 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 
754 N.W.2d 214, at ¶9. 

12.695  Other matters 

12.6951  Court's authority to consider 
constitutional issue sua sponte 

 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 
(1982): 1981 Term, p. 121, sec. 9.151. 

12.6952  Presumption of regularity 
attaches to final judgments 

 For cases dealing with this subject, see sec. 
20.2582. 

12.6953  Requiring defendant and/or 
attorney to pay state's trial 
expenses incurred before court 
declared mistrial because of 
defendant's and/or attorney's 
failure to follow court's order 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685. 

12.6954  Effect and meaning of verdict 
of acquittal 

 For cases dealing with this subject, see sec. 
8.6895. 

12.6955  State courts not bound by 
decisions of federal courts 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 1-48, sec. 1.992. 

12.6956  Order denying one form of 
requested relief does not sub 
silentio grant the alternative 
relief requested 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
12-11, sec. 12.686. 

12.6957  Conflict between oral 
pronouncement and written 
embodiment of that 
pronouncement in decision, 
order or judgment 

 For cases dealing with such a conflict in the 
sentencing context, see sec. 9.4987. 

12.696  Other matters (cont'd) 

12.6961  Dealing with pro se litigants 

12.69611  Court will follow liberal 
policy when judging 
sufficiency of pro se 
pleadings by prisoners 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶29. 

 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 
Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at 
¶17. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶17. 

 State v. Nieves-Gonzalez, 2001 WI App 90, 242 
Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, 
at ¶5. 

12.69612  Court will follow liberal 
policy when judging 
hearing record involving 
pro se prisoner 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶17. 

12.6962  Correction of clerical error in 
sentence portion of judgment 
of conviction 
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 For cases dealing with this subject, see sec. 
12.737. 

12.6963  Rescission of order 

12.69631  Effect of in general 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶24-32. 

12.6964  Prosecutor's duty in criminal 
prosecution in general 

 For cases dealing with this subject, see sec. 
12.6643. 

12.6965  Requirement of "case or 
controversy" as prerequisite to 
jurisdiction of federal courts 

 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 
Term, p. 9-12, sec. 9.426. 

12.6966  Review of reasonableness of 
appointed counsel's fees by 
State Public Defender Board 

 Gibson v. State Public Defender, 154 Wis. 2d 809, 
454 N.W.2d 46 (Ct. App. 1990): 1989 Term, p. 12-5, 
sec. 12.683. 

12.6967  Removal of criminal case to 
federal court 

12.69671  In general 

 State v. Cegielski, 124 Wis. 2d 13, 368 N.W.2d 628 
(1985): 1984 Term, p. 163, sec. 9.821. 

12.69672  Must be predicated on 
averment of federal 
defense 

 Mesa v. California, 109 S. Ct. 959 (1989): 1988 
Term, p. 12-5, sec. 12.6811. 

12.6968  Void judgment or order may be 
expunged or vacated by court at 
any time 

 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 
215 (Ct. App. 1992): 1992 Term, p. 38-6, 38.311. 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

12.6969  Dismissal of charges, reversal 
of conviction, or suppression of 
evidence as disciplinary 
measure for prosecutorial 
misconduct 

 For cases dealing with this subject, see sec. 
11.8936. 

12.697  Other matters (cont'd) 

12.6971  Payment of witness fees to state 
prisoner who testifies at federal 
trial pursuant to writ of habeas 
corpus ad testificandum 

 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 
1990 Term, p. 20-2, sec. 20.395. 

12.6972  Defendant bound by acts of 
attorney 

 For cases dealing with this subject, see sec. 
25.59712. 

12.6973  Res judicata (claim preclusion) 

12.69731  In general 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶22. 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶19. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶24-29. 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶14. 

 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 
(Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233. 

12.69732  Does not bar successive 
detainer requests 

 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 
(Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233. 
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12.69733  Does not bar sexual 
predator (ch. 980) 
commitment proceeding 
upon defendant's release 
from prison after serving 
sentence remaining after 
revocation of parole when 
earlier commitment 
proceeding prior to release 
on parole was dismissed on 
merits 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶13-
26. 

12.69734  When prosecutor has 
dismissed prosecution 
because trial court excludes 
evidence on account of 
discovery violation, and 
then refiles case, evidence 
excluded in initial 
prosecution may be 
admitted in refiled case 
without violating doctrine 
of claim preclusion 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶24-29. 

12.69735  Question of subject matter 
jurisdiction is subject to 
principles of claim 
preclusion 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶22. 

12.69736  Wisconsin's nomenclature 
for res judicata is "claim 
preclusion" 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶22. 

12.69737  Under statute proscribing 
engaging in repeated acts 
of sexual assault of the 
same child, prosecution 
based on acts during 
particular time period that 
occurred in one venue is 
not barred by doctrine of 
claim preclusion when 
defendant has been 
acquitted of acts during 
same time period that 
occurred in different venue 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶19. 

12.6974  Defendant's right to be 
provided with transcript of 
testimony and other 
proceedings 

12.69741  In general 

 State v. Wilson, 170 Wis. 2d 720, 490 N.W.2d 48 
(Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.331. 

12.69742  Indigent's right to 
transcript of proceedings at 
public expense 

 For cases dealing with this subject, see sec. 
23.311. 

12.6975  Law of the case 

 For cases dealing with this subject, see sec. 47.86. 

12.6976  What constitutes "ministerial 
act" 

 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 190, sec. 9.861. 

12.6977  Requirement that attorney 
general be notified when 
constitutional challenge made 

 For cases dealing with this subject, see sec. 
47.4991. 

12.6978  Common law rules preserved 
in Wisconsin 

 For cases dealing with this subject, see sec. 
31.741. 
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12.6979  Assessing jury fees 

 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 
(1981): 1980 Term, p. 110, sec. 9.863. 

12.698  Other matters (cont'd) 

12.6981  Public defender's right to copy 
of transcript at public expense 

 For cases dealing with this subject, see sec. 
11.8924. 

12.6982  Suppression of evidence on 
account of nonconstitutional 
violation of defendant's rights 

 For cases dealing with this subject, see sec. 
20.864. 

12.6983  Courts are not generally bound 
by party's concession on issue 
of law 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶13. 

 For cases dealng with the effect of a concession 
on an issue of law in an appellate court, see sec. 
11.89652. 

12.6984  Propriety of ex parte issuance 
of order 

12.69841  In general 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶8. 

12.69842  When ex parte issuance of 
order is harmless error 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶8. 

12.69843  Waiver of complaint about 
ex parte issuance of order 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶8. 

12.7  Other Procedural Matters (cont'd) 

12.71  Definitions relating to procedural 
matters 

12.711  "Trial" 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶7. 

 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

12.712  "Adjudication" 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶18. 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 12-7, 
sec. 12.6862. 

12.713  Other definitions 

12.7131  "Conviction"; "convicted" 

12.71311  In general 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶10-20. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶17. 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. 
App. 1994): 1994 Term, p. 10-3, sec. 10.3322. 

 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 
(Ct. App. 1989): 1989 Term, p. 9-16, sec. 9.4512. 

12.71312  Does not include juvenile 
delinquency adjudication 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶15. 

12.7132  "Alibi" 

 For cases dealing with this subject, see sec. 
6.87212. 

12.7133  "Discovery" 
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 For cases dealing with this subject, see sec. 
6.8998. 

12.7134  "Suppression" of evidence 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶30. 

12.7135  "Exclusion" of evidence 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶30. 

12.7136  "Arraign"; "arraignment" 

 Rothgery v. Gillespie County, 128 S. Ct. 2578 
(2008). 

12.7137  "Reporting" of judicial 
proceedings 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶6. 

12.7138  "Record" 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

12.7139  "Detainer" 

 For cases dealing with this subject, see sec. 
6.2421. 

12.714  Other definitions (cont'd) 

12.7141  "Error" 

 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 
Term, p. 11-7, sec. 11.4911. 

12.7142  "Allocution" 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶35. 

12.7143  "Court of competent 
jurisdiction" 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶19-20. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶12-17. 

12.7144  "Modification" 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶94. 

12.7145  "Adjustment" 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶94. 

12.7146  "Guardian" 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶30. 

12.7147  "Conservator" 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶30. 

12.7148  "Substantial" 

 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 
502, 701 N.W.2d 32, at ¶17. 

12.7149  "Modify" 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶10. 

12.715  Other definitions (cont'd) 

12.7151  "Dismissal without prejudice" 

 In Interest of Jason B., 176 Wis. 2d 400, 500 
N.W.2d 384 (Ct. App. 1993): 1992 Term, p. 42-5, 
sec. 42.3312. 

12.7152  "Issue" or "issued" 

 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 
N.W.2d 610, 2001 Term WSC-126, at ¶8. 

 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 
(1991): 1991 Term, p. 11-3, sec. 11.372. 

12.7153  "Affidavit" 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶43. 

12.7154  "Pending" 

 Carey v. Saffold, 122 S. Ct. 2134 (2002), 2001 Term 
USSC-20. 
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12.7155  "Bail" 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶2, 19. 

12.7156  "Bond" 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶19. 

12.7157  "Judgment" 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶18. 

12.7158  "Collateral attack" 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶1. 

 For cases dealing with this subject, see sec. 
12.752. 

12.7159  "Approval" 

 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 
674 N.W.2d 640, at ¶12. 

12.716  Other definitions (cont'd) 

12.7161  "Argument" 

 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 
(1991): 1991 Term, p. 11-3, sec. 11.372. 

12.7162  "Commencement" of action 

 For cases dealing with when a criminal action is 
deemed to have been commenced, see sec. 12.6879. 

12.7163  "Require" 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

12.7164  "Prisoner" 

 For cases dealing with this subject in the context 
of the Prisoner Litigation Reform Act, see sec. 
12.743. 

12.7165  "File" or "filed" 

12.71651  In general 

 Artuz v. Bennett, 121 S. Ct. 361 (2000), 2000 Term 
USSC-1. 

12.71652  "File" does not mean 
"deposit in a prison 
mailbox" in case of pro se 
prisoner 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶11. 

12.7166  "Properly filed" 

 Artuz v. Bennett, 121 S. Ct. 361 (2000), 2000 Term 
USSC-1. 

12.7167  "Clerical error" 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶15. 

12.7168  "Stay" 

 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 
2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at 
¶12. 

12.7169  "Consent" 

 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 
674 N.W.2d 640, at ¶12. 

12.717  Other definitions (cont'd) 

12.7171  "Fee" 

 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 
(Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832. 

12.7172  "Jurisdiction" 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 For cases dealing generally with the jurisdiction 
of the trial court, see sec. 12.1. 

12.7173  "Competence" 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 For cases dealing generally with the competence 
of the trial court to act in a particular case, see sec. 
12.15. 
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12.7174  "Adult court" 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

12.7175  "Juvenile court" 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

12.7176  "Contraband" 

 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 
N.W.2d 568: 1999 Term, p. 12-3, sec. 12.6813. 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

 For cases dealing with the meaning of 
"contraband," see sec. 31.5976. 

12.7177  "Rendered," with respect to 
judgment or order 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 11-1, 
sec. 11.1142. 

12.7178  "Entered," with respect to 
judgment or order 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 11-1, 
sec. 11.1142. 

12.7179  "Record" 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶3, 16-41, 48. 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 

12.718  Other definitions (cont'd) 

12.7181  "Court" 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶18. 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361. 

12.7182  "Excusable neglect" 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

12.7183  "Sanction" 

 For cases dealing with this subject, see sec. 
31.5957. 

12.7184  "Prosecution" 

 For cases dealing with this subject, see sec. 
31.5954. 

12.7185  "Fee" 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

12.7186  "Disbursements" 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

12.7187  "Motion" 

 Melendez v. United States, 116 S. Ct. 2057 (1996): 
1995 Term, p. 12-7, sec. 12.6815. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶40. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶54. 

12.7188  "Legal cause" 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4942. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11. 

12.7189  "Residence" 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

12.719  Other definitions (cont'd) 

12.7191  "Judge" 

 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 
(Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442. 
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12.7192  "Expunge" and "expunction" 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶2. 

 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 
(1986): at page 381 of opinion. 

 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 
681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922. 

12.7193  "Injunction" 

 State v. O'Dell, 193 Wis. 2d 333, 532 N.W.2d 741 
(1995): 1994 Term, p. 38-10, sec. 38.3322. 

12.7194  "General damages" 

 State v. Stowers, 177 Wis. 2d 798, 503 N.W.2d 8 
(Ct. App. 1993): 1993 Term, p. 9-14, sec. 9.4822. 

12.7195  "Special damages" 

 State v. Stowers, 177 Wis. 2d 798, 503 N.W.2d 8 
(Ct. App. 1993): 1993 Term, p. 9-14, sec. 9.4822. 

12.7196  "Earn" 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-1, 
sec. 41.212. 

12.7197  "Stipulation" 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

 For cases dealing with stipulations, see sec. 
12.61. 

12.7198  "Domicile" 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

12.7199  "Refuse" 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶7-8, 54-55. 

12.72  Taxing, collection, and waiver of court 
costs, fees, and surcharges 

12.721  General principles governing 
taxing of costs 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶18-19. 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 
(1981): 1980 Term, p. 110, sec. 9.863. 

 State ex rel. Korne v. Wolke, 79 Wis. 2d 22, 255 
N.W.2d 446 (1977): 1977 Term, p. 64, sec. 8.62. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶9. 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

 State v. Bender, 213 Wis. 2d 338, 570 N.W.2d 590 
(Ct. App. 1997): 1997 Term, p. 12-5, sec. 12.6823. 

 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 
(Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821. 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685. 

 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 
(Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832. 

12.7211  Costs are penal in nature 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶49. 

12.7212  Decision whether to assess 
costs addressed to trial court's 
discretion 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶48. 

12.7213  Cost must be taxed as part of 
sentence; order taxing costs 
entered subsequent to and 
separate from sentence is 
invalid; cost not imposed at 
sentencing cannot be ordered at 
later time 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 
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 State v. Grant, 168 Wis. 2d 682, 484 N.W.2d 370 
(Ct. App. 1992): 1991 Term, p. 12-10, sec. 12.6834. 

12.7214  Costs may not be taxed against 
state or administrative agency 
of state unless expressly 
authorized by statute 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶7. 

12.722  Collection or waiver of costs, fees, 
and surcharges 

12.7221  Court is required to order 
remainder of defendant's bond 
deposit to be applied toward 
payment of court costs 

 For cases dealing with this subject, see sec. 
6.33843. 

12.7222  Authority of court to waive 
payment of court costs 

12.72221  In general 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶12-13. 

12.72222  Based on defendant's 
indigency 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶10. 

12.7223  Court may not use credit for 
presentence incarceration time 
to satisfy court costs 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶11-13. 

12.7224  Collection of attorney's fees for 
court-appointed counsel 

12.72241  In general 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶1-24. 

12.72242  Defendant may not be 
committed to jail for 
failure to pay attorney's 
fees absent finding that 
defendant was able to pay 
attorney-fee obligation 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶1-24. 

12.7225  Commitment to jail for failure 
to pay costs, fees, and 
surcharges (Wis. Stat. § 973.07) 

12.72251  For failure to pay attorney's 
fees for court-appointed 
counsel 

 For cases dealing with this subject, see sec. 
12.72242. 

12.72252  Sufficiency of commitment 
order to justify entry into 
defendant's home to 
execute it 

 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 
770 N.W.2d 721, at ¶1. 

12.723  Taxing particular item as costs: 
"Necessary disbursements and fees 
of officers allowed by law and 
incurred in connection with the 
arrest, preliminary examination 
and trial of the defendant" 

12.7231  In general 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶17-26. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶7-21. 

12.7232  Does this cover fees and travel 
costs generated by service of 
orders to produce defendant 
from prison for court 
appearances? 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶17-26. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶7-21. 
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12.724  Taxing particular item as costs: 
"Fees and disbursements allowed 
by the court to expert witnesses" 

12.7241  In general 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶19-21. 

 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 
(Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

12.7242  Does not authorize assessing 
state crime lab expenses as cost 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶19-20. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

12.7243  Provides authority to order 
payment to private facility that 
has conducted test (e.g., DNA 
test) for prosecution 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

12.7244  Assessment of this cost does 
not require that witness have 
actually testified 

 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 
(Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 12-5, sec. 
12.6844. 

12.7245  Assessment of this cost does 
not require that services of 
expert witness were 
undertaken in contemplation of 
trial 

 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 
(Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241. 

12.7246  Particular expert witness fee or 
disbursement: fee charged 
sheriff for sexual assault 
examination of victim by 
hospital 

 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 
(Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241. 

12.725  Taxing particular item as costs: 
Clerk of court fees under Wis. Stat. 
§ 814.60(1) 

12.7251  Clerk may collect twenty dollar 
fee for each count upon which 
judgment was entered 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

12.726  Taxing particular item as costs: Jail 
assessment imposed by Wis. Stat. § 
302.46(1) 

12.7261  Jail assessment may not be 
imposed if court does not 
assess fine or forfeiture as part 
of sentence 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

12.727  Taxing other items as costs 

12.7271  General law enforcement 
expenses relating to 
investigation and arrest (i.e., 
general internal oprating 
expenses) that did not involve 
specific expenditures or 
disbursements 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶24. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Bender, 213 Wis. 2d 338, 570 N.W.2d 590 
(Ct. App. 1997): 1997 Term, p. 12-5, sec. 12.6823. 

 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 
(Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832. 
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12.7272  Attorney fees payable to 
defense counsel 

 State v. Grant, 168 Wis. 2d 682, 484 N.W.2d 370 
(Ct. App. 1992): 1991 Term, p. 12-10, sec. 12.6834. 

12.7273  State Crime Lab fees in 
controlled substances 
prosecution 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 
116 (Ct. App. 1995): 1995 Term, p. 12-10, sec. 
12.6842. 

12.7274  Funds used by police agency in 
controlled substances 
prosecution to make purchase 
that resulted in conviction 
("buy money") 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 
116 (Ct. App. 1995): 1995 Term, p. 12-10, sec. 
12.6842. 

 For cases dealing with the propriety of ordering 
reimbursement of "buy money" as condition of 
probation, see sec. 9.63214. 

 For cases dealing with the propriety of requiring 
the reimbursement of "buy money" as restitution, 
see sec. 9.48335. 

12.7275  Fees of reconstruction expert 
retained by state in prosecution 
for criminal operation of 
vehicle 

 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 
555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812. 

12.7276  Investigative expenses in 
general 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

12.7277  Litigation expenses in general 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

12.7278  Special prosecutor fees 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

12.7279  Fees and disbursements 
allowed by the court to expert 
witnesses 

 For cases dealing with this subject, see sec. 
12.724. 

12.728  Taxing other items as costs (cont'd) 

12.7281  Contribution to crime 
prevention organization 

12.72811  In general 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶4, 9. 

12.72812  Crime prevention 
organization does not 
include law enforcement 
agency 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

12.72813  Requirement of 
determination that person 
has financial ability to pay 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶4, 9. 

12.7282  Fees sheriff expended in 
transporting state's primary 
witness from another state to 
Wisconsin for defendant's trial 

 State v. Bender, 213 Wis. 2d 338, 570 N.W.2d 590 
(Ct. App. 1997): 1997 Term, p. 12-5, sec. 12.6823. 
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12.7283  Fees and travel costs generated 
by service of orders to produce 
defendant from prison for court 
appearances 

 For cases dealing with this subject, see sec. 
12.7232. 

12.7284  State Crime Lab fees in 
controlled substances 
prosecution 

 For cases dealing with this subject, see sec. 
12.7242. 

12.7285  Costs incurred by police 
department as result of police 
standoff with defendant who is 
convicted of offenses arising 
out of standoff (e.g., failure to 
comply with officer's attempt 
to take person into custody, 
obstructing officer, etc.) 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶24. 

 For cases dealing with the imposition of these 
costs as restitution, see sec. 9.48333. 

12.7286  Cost of standby counsel 

12.72861  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶63-80. 

12.72862  Need to determine 
defendant's ability to pay 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶79-80. 

12.729  Other and related matters 

12.7291  Imposition of costs on 
defendant based on mistaken 
belief that defendant was 
responsible for their being 
incurred will be reversed 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶46-51. 

12.7292  Imposition of DNA surcharge 

 For cases dealing with this subject, see sec. 
9.4984. 

12.73  Judgment of conviction 

12.731  What constitutes, and essential 
characteristics of, in general 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶9-10. 

12.732  Form and contents in general 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶9. 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

 State v. Whiteside, 205 Wis. 2d 685, 556 N.W.2d 
443 (Ct. App. 1996): 1996 Term, p. 12-3, sec. 
12.6822. 

12.733  Valid judgment of conviction 
cannot be entered until all 
necessary ingredients, including 
sentence, exist 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

12.734  May contain trial judge's parole 
recommendation 

 State v. Whiteside, 205 Wis. 2d 685, 556 N.W.2d 
443 (Ct. App. 1996): 1996 Term, p. 12-3, sec. 
12.6822. 

12.735  Propriety of including, in judgment 
of conviction, notation regarding 
dismissal of certain counts 

 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 
254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 
31.6251. 

12.736  Entering judgment of conviction 
"nunc pro tunc" 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

12.737  Correction of clerical error in 
sentence portion of judgment 

12.7371  By circuit court 
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 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶106. 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶15-27. 

12.7372  By clerk of court 

 For cases dealing with this subject, see sec. 
12.6654. 

12.7373  Need for notice and hearing at 
which defendant is present 
before correction can be made 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶28-33. 

12.7374  Neither statute of limitations 
for an action on a judgment nor 
doctrine of latches bars 
correction even though twenty 
years have elapsed since entry 
of original judgment of 
conviction 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶35-48. 

12.738  Correction or amendment of 
judgment of conviction with 
respect to defendant's name 

12.7381  In general 

 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 
770 N.W.2d 779, at ¶1-13. 

12.7382  Correction or amendment to 
reflect defendant's legal name 
(name granted by court in 
name-change proceeding), 
rather than his given name, 
which was used throughout 
criminal proceedings 

 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 
770 N.W.2d 779, at ¶8-10. 

 State v. Tiggs, 2002 WI App 181, 256 Wis. 2d 739, 
649 N.W.2d 709, 2002 Term WCA-19, at ¶1-10. 

12.7383  Correction or amendment to 
reflect defendant's common-
law name (name acquired 
through consistent and 
continuous usage, so long as 
name change is not effected for 
fraudulent purpose), rather 
than his given name, which 
was used throughout criminal 
proceeding 

12.73831  In general 

 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 
770 N.W.2d 779, at ¶1-13. 

12.73832  Need to provide evidence 
of defendant's consistent 
and continuous use of 
alleged common-law name 

 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 
770 N.W.2d 779, at ¶11-13. 

12.7384  Forfeiture of right to have name 
corrected or amended by 
failure to raise issue during 
pendency of criminal case 

 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 
770 N.W.2d 779, at ¶11-13. 

12.739  Other matters 

12.7391  Relief from judgment of 
conviction 

 For cases dealing with this subject, see sec. 
12.796. 

12.7392  Clerk has no authority to 
amend judgment of conviction 
without authorization of court 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

 For cases dealing with a clerk's correction of a 
clerical error in the sentence portion of the 
judgment of conviction, see sec. 12.6654. 

12.7393  Presumption of regularity that 
attaches to judgment of 
conviction 
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 For cases dealing with the presumption of 
regularity that attaches to final judgments, see sec. 
20.2582. 

12.7394  When judgment of conviction 
is deemed "final" 

12.73941  In general 

 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 
Term USSC-10. 

12.73942  When judgment of 
conviction is "final" for 
purposes of retroactivity 
analysis 

 For cases dealing with this subject, see sec. 
47.2181. 

12.73943  When judgment of 
conviction is final for 
purposes of commencing 
statute of limitations in 
federal habeas corpus 
action 

 For cases dealing with this subject, see sec. 
10.6923. 

12.73944  When judgment of 
conviction is final for 
purposes of postconviction 
motion under 28 U.S.C. 
§2255 in federal criminal 
proceeding 

 For cases dealing with this subject, see sec. 
10.89321. 

12.7395  Interpreting judgment of 
conviction 

12.73951  Where there is ambiguity 
in trial court's judgment, 
appellate court defers to 
trial court's construction of 
its own language, as long 
as it is reasonable 

 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 
674 N.W.2d 594, at ¶24. 

12.73952  Where oral pronouncement 
of judgment is ambiguous, 
appellate court may look to 
entire record, including 
written judgment, to 
determine trial court's 
intent 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶27-28, 33. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶16. 

 For cases dealing with this subject in the context 
of determining whether a sentence is concurrent or 
consecutive, see sec. 9.4266. 

12.7396  Deferral of entry of judgment 
of conviction pursuant to plea 
agreement 

12.73961  Authority of court to defer 
entry of judgment of 
conviction 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶16-22. 

12.73962  Plea agreement to defer 
entry of judgment of 
conviction on particular 
counts is not deferred 
prosecution agreement 
and, therefore, need not 
meet requirements of 
deferred prosecution 
agreement 

 For cases dealing with this subject, see sec. 
12.8132. 

12.73963  Deferral of entry of 
judgment in controlled 
substances prosecution 

 For cases dealing with this subject, see sec. 
36.189. 

12.7397  Not necessary to enter 
judgment immediately 
following verdict, finding, or 
plea 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶18-19. 
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12.7398  Amending judgment of 
conviction to different offense 
upon successful completion of 
probation 

12.73981  In general 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶9. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶9. 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶8-9, 19-21. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶15-16. 

 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 
(Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421, and 
p. 12-7, sec. 12.6613. 

12.73982  Amendment not permitted 
even if motion to reopen 
and amend is filed before 
defendant completes 
probationary term 

 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 
418, 688 N.W.2d 12, at ¶19-21. 

12.74  Prisoner Litigation Reform Act 

12.741  Constitutionality of act 

12.7411  Differentiation between in-
state and out-of-state prisoners 
does not deny equal protection 
of the laws 

 For cases dealing with this subject, see sec. 
23.688. 

12.742  Process and procedure under act in 
general 

 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 
593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, 
sec. 43.5843. 

12.743  Definition of "prisoner" to whom 
act applies 

12.7431  In general 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 
593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, 
sec. 43.5843. 

 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 
N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, 
sec. 43.5842. 

12.7432  "Prisoner" only includes those 
who committed a crime on or 
after September 1, 1998 

 State ex rel. Garel v. Morgan, 2000 WI App 223, 
239 Wis. 2d 8, 619 N.W.2d 285, at ¶1-18. 

12.7433  Inmate petitioning for writ of 
habeas corpus claiming 
ineffective assistance of 
counsel relating to probation 
revocation 

 For cases dealing with this subject, see sec. 
43.58922. 

12.7434  Inmate petitioning for writ of 
habeas corpus challenging 
computation of period of 
incarceration after revocation of 
parole 

 For cases dealing with this subject, see sec. 
43.58923. 

12.7435  Inmate petitioning for writ of 
certiorari challenging 
probation revocation 

 For cases dealing with this subject, see sec. 
43.4712. 

12.744  Applicability of act to particular 
proceedings 

12.7441  Inmate's petition for writ of 
habeas corpus claiming 
ineffective assistance of 
counsel relating to probation 
revocation 
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 For cases dealing with this subject, see sec. 
43.58922. 

12.7442  Inmate's petition for writ of 
habeas corpus challenging 
computation of period of 
incarceration after revocation of 
parole 

 For cases dealing with this subject, see sec. 
43.58923. 

12.7443  Inmate's petition for writ of 
certiorari challenging 
revocation of probation 

 For cases dealing with this subject, see sec. 
43.4712. 

12.745  Time limits for filing action under 
PLRA 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

12.746  Other and related matters 

12.7461  Dismissal that occurred prior to 
effective date of Prisoner 
Litigation Reform Act does not 
count toward three prior 
dismissals that may provide 
grounds for dismissing action 
or proceeding 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

12.7462  Federal Prisoner Litigation 
Reform Act 

 For cases dealing with this subject, see sec. 
12.7987. 

12.75  Collateral attack 

12.751  General principles 

12.7511  In general 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶31-62. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶21. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶1-22. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶1-31. 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶5. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶6. 

 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 
215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311. 

12.7512  Attack on judgment or order 
based on fraud in its 
procurement 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶51-62. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶6. 

12.7513  Attack on judgment or order 
based on lack of counsel in 
proceeding that resulted in 
judgment or order 

12.75131  In general 

 For cases dealing with this subject, see sec. 
12.7525, 12.7526, and 12.7527. 

http://www.wicourts.gov/html/sc/99/99-1089.htm�
http://www.wicourts.gov/html/ca/98/98-2537.htm�
http://supct.law.cornell.edu/supct/html/99-9136.ZS.html�
http://supct.law.cornell.edu/supct/html/99-1884.ZO.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25866�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18884�
http://www.wicourts.gov/html/sc/99/99-1940.htm�
http://www.wicourts.gov/html/sc/99/99-0554A.htm�
http://www.wicourts.gov/html/sc/99/99-0554.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25462�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=7614�
http://www.wicourts.gov/html/ca/01/01-0738.htm�
http://www.wicourts.gov/html/ca/99/99-1940.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25866�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25462�


12-75 

12.75132  Collateral attack on 
judgment or order is 
generally limited to this 
ground 

 For cases dealing with this subject, see sec. 
12.7525. 

12.7514  Attack on judgment or order 
based on alleged lack of 
subject-matter jurisdiction 

 For cases dealing with this subject, see sec. 
12.75252. 

12.7515  Attack on judgment or order 
based on lack of fair and 
impartial decision maker in 
proceeding that resulted in 
judgment or order 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶9-16, 31. 

12.7516  Permissibility of collateral 
attack when basis for attack 
constitutes newly discovered 
evidence 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶1, 17. 

12.752  On conviction 

12.7521  In general 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 
Term, p. 31-25, sec. 31.6921. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶22. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶34-35. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶1-22. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶1-31. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶1-17. 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶6-7. 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶5. 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶1, 11. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶9. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶6. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 31-11, sec. 31.62322. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221. 

12.7522  When prior conviction used to 
enhance punishment for 
present offense under general 
repeater (i.e., habitual 
criminality) statute 

 For cases dealing with this subject, see sec. 
31.6293. 

12.7523  Defendant's attempt, in sexual 
predator (i.e., ch. 980) 
proceeding, to prove that he 
did not commit sexual assault 
of which he was convicted does 
not constitute collateral attack 
on conviction 
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 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶34-38. 

12.7524  Stipulation to prior conviction 
precludes collateral attack on 
that conviction 

 For cases dealing with this subject, see sec. 
12.6112. 

12.7525  Grounds for attack: Attack is 
generally limited to claim of 
alleged violation of right to 
counsel 

12.75251  In general 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶22. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶7. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶6, 16-17. 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶6-12. 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶12. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶9. 

12.75252  Attack cannot be based on 
alleged lack of subject 
matter jurisdiction 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶16-17. 

12.75253  May attack be based on 
lack of fair and impartial 
decision maker in 
proceeding that resulted in 
conviction? 

 For cases dealing with this subject, see sec. 
12.7515. 

12.75254  Permissibility of collateral 
attack when basis for 
attack constitutes newly 
discovered evidence 

 For cases dealing with this subject, see sec. 
12.7516. 

12.7526  Attacker's obligation to make 
prima facie case establishing 
denial of counsel (i.e., absence 
of counsel and lack of valid 
waiver of right to counsel) 

12.75261  In general 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶22-26. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶6-11. 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶7. 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶13. 

12.75262  Attacker's establishing 
prima facie denial of 
counsel in prior proceeding 
by submission of affidavit 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶10. 

12.75263  To make out prima facie 
case, attacker must supply 
all relevant transcripts that 
are available 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶7. 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶1-26. 

12.75264  When claim of lack of valid 
waiver of right to counsel 
is based on trial court's 
failure to engage in 
required colloquy at time 
of waiver 

 For cases dealing with this subject, see sec. 
25.4832. 

12.75265  Appellate review of 
whether attacker 
established prima facie 
case 
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 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶10, 26. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶6. 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶7. 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶13. 

12.7527  State's obligation, once prima 
facie case is made, to prove 
defendant validly waived right 
to counsel 

12.75271  In general 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶27-36. 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶13. 

12.75272  In proving valid waiver, 
state may rely on trial 
court's reference, in high-
volume traffic and 
misdemeanor courts, to 
court's recitation en masse 
of constitutional rights at 
start of proceedings and 
then incorporation of that 
recitation by reference as 
each individual 
defendant's case is called 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶7. 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶15-24. 

12.75273  In proving valid waiver, 
state may call defendant to 
witness stand and examine 
him regarding waiver 

 For cases dealing with this subject, see sec. 
25.4834. 

12.75274  If defendant refuses to 
testify at hearing, trial 
court may infer that state 
has satisfied burden to 
show knowing and 
voluntary waiver of right to 
counsel 

 For cases dealing with this subject, see sec. 
25.4835. 

12.75275  State not required to 
overcome "presumption 
against waiver" 

 For cases dealing with this subject, see sec. 
12.75275. 

12.7528  Collateral attack on prior 
conviction in particular 
prosecutions 

12.75281  Proscecution for multiple-
offense operating after 
revocation or suspension 

 For cases dealing with this subject, see sec. 
37.2683. 

12.75282  Prosecution for multiple-
offense drunk driving 

 For cases dealing with this subject, see sec. 
37.2192. 

12.7529  Other matters 

12.75291  Is defendant judicial 
estopped from collaterally 
attacking prior conviction 
used to enhance 
punishment for present 
offense when he did not 
attack conviction when it 
was previously invoked to 
enhance punishment? 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶9. 
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12.75292  Court of appeals' concern 
that court system's record 
retention policy will make 
it difficult in many cases to 
refute defendant's self-
serving allegations 
regarding denial of counsel 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶11. 

12.75293  Burden of proof when 
collateral attack is made on 
uncounseled conviction on 
basis that defendant did 
not waive right to counsel 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

12.75294  Effect of successful 
collateral attack on 
conviction:  conviction is 
rendered "void," not 
simply unusable for 
purposes of sentence 
enhancement 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶17. 

12.753  On injunction 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶21. 

 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 
215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311. 

 State v. Bouzek, 168 Wis. 2d 642, 484 N.W.2d 362 
(Ct. App. 1992): 1991 Term, p. 38-4, sec. 38.331. 

12.754  On juvenile delinquency 
adjudication and dispositional 
order 

12.7541  In general 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶5. 

12.7542  By juvenile when state 
institutes sexually violent 
person commitment proceeding 
based on dispositional order 

 For cases dealing with this subject, see sec. 
10.72225. 

12.755  On support order 

 For cases dealing with this subject, see sec. 
38.65881. 

12.756  On refusal revocation (i.e., 
revocation of driver's license 
because of refusal to consent to 
blood-alcohol testing) 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶1-12. 

12.757  On custody order 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶31-62. 

12.758  On extension of probation 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶1-31. 

12.76  Dismissal of criminal prosecution (i.e., 
criminal charge) 

12.761  By court 

12.7611  Trial court's inherent power to 
dismiss criminal prosecution 

 For cases dealing with this subject, see sec. 
12.672. 

12.7612  Dismissal with prejudice 

 For cases dealing with this subject, see sec. 
12.6721. 

12.7613  Dismissal without prejudice 

 For cases dealing with this subject, see sec. 
12.6722. 

12.7614  Dismissal of charges as 
disciplinary measure for 
prosecutorial misconduct 

 For cases dealing with this subject, see sec. 
11.8936. 
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12.7615  When statute authorizes 
dismissal under particular 
circumstance, but does not 
specify whether dismissal is to 
be with or without prejudice, 
trial court may have discretion 
to dismiss with or without 
prejudice 

 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 
N.W.2d 62, 2001 Term WSC-23, at ¶22. 

 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 
626 N.W.2d 5, 2000 Term WCA-234, at ¶8. 

12.762  By prosecutor 

 For cases dealing with this subject, see sec. 12.44. 

12.763  Determining whether dismissal is 
on the merits or not 

12.7631  In general 

12.7632  Dismissal because of 
defendant's escape is dismissal 
on the merits 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 
(Ct. App. 1993): 1993 Term, p. 10-4, sec. 10.2122. 

12.77  Defendant's statutory or case law right 
to be present at various stages of 
criminal proceeding 

12.771  In general 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶41-42. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶7. 

12.772  Particular proceedings 

12.7721  Hearing on motion for change 
of venue 

 For cases dealing with this subject, see sec. 
30.2271. 

12.7722  Guilty or no contest plea 
hearing 

 For cases dealing with this subject, see sec. 
7.2413. 

12.7723  Trial 

 For cases dealing with this subject, see sec. 8.811. 

12.7724  Sentencing 

 For cases dealing with this subject, see sec. 9.132. 

12.7725  Postconviction hearings 

12.77251  Postconviction evidentiary 
hearings in general 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶21. 

 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 
817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶17-
23. 

12.77252  Hearing held on 
defendant's postconviction 
motion for new trial 

 For cases dealing with this subject, see sec. 
10.1321. 

12.77253  Hearing held on 
defendant's § 974.06 
motion 

 For cases dealing with this subject, see sec. 
10.253. 

12.77254  Hearing held on state's 
motion for reconsideration 
of order granting 
defendant postconviction 
relief 

 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 
817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶17-
23. 

12.77255  Hearing held on 
defendant's postconviction 
motion alleging 
insufficient waiver of right 
to counsel 
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 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶21-22. 

12.7726  Correction of clerical error in 
sentence portion of judgment 
of conviction 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶28-33. 

12.7727  Arguments on matters of law 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶17. 

12.7728  Hearings at which court and 
counsel discuss matters of 
scheduling and procedures 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶17. 

12.773  Waiver of right 

12.7731  Statutory right to be present 
cannot be waived except as 
expressly provided in Wis. Stat. 
§ 971.04 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

12.7732  Right to be present at jury 
selection may not be waived 

 For cases dealing with this subject, see sec. 
8.81132. 

12.774  Related matters 

12.7741  Constitutional right to be 
present at all stages of criminal 
proceeding 

 For cases dealing with this subject, see sec. 30.96. 

12.78  Time requirements 

12.781  Computation of time within which 
act must be done 

12.7811  In general 

 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 
(1980): 1980 Term, p. 9, sec. 1.4261. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶10-15. 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

12.7812  Tolling running of time for 
filing court document from 
date prisoner puts petition in 
institution's mailbox for 
forwarding to court 

 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶7-
10. 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶1-32. 

 State ex rel. Kelley v. State, 2003 WI App 81, 261 
Wis. 2d 803, 661 N.W.2d 854, at ¶3. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶25. 

 For cases dealing with this subject in the context 
of petitions for supreme court review of a court of 
appeals decision, see sec. 11.2122. 

12.7813  Tolling running of time for 
filing court document from 
date petitioner subject to 
Prisoner Litigation Reform Act 
requests necessary DOJ 
certification until certification 
received 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

12.782  Remedy for failure to comply with 
time requirements 

 United States v. James Daniel Good Real Property, 
114 S. Ct. 492 (1993): 1993 Term, p. 12-7, sec. 
12.6832. 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶22-60. 
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 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶28-37. 

12.783  Determining whether time 
requirement is directory or 
mandatory 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶15-21. 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶6-
14. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶17-27. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶7. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶9. 

 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 
(Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422. 

 State ex rel. Jones v. Division Administrator, 195 
Wis. 2d 669, 536 N.W.2d 213 (Ct. App. 1995): 1995 
Term, p. 41-3, sec. 41.3612. 

 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. 
App. 1995): 1994 Term, p. 47-1, sec. 47.1411. 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 9-17, sec. 9.4831. 

12.79  Other matters 

12.791  Conducting proceedings 
telephonically 

12.7911  Proceedings that may be 
conducted telephonically: 
postconviction evidentiary 
hearings 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 

12.7912  In case of incarcerated person: 
propriety of conducting 
proceedings by telephone in 
general 

 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 
N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, 
sec. 43.5522. 

12.7913  In case of incarcerated person: 
trial court's responsibility to 
ensure that pro se prisoner has 
access to telephone at time of 
hearing 

 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 
N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, 
sec. 43.5522. 

12.792  Unauthorized practice of law 

12.7921  What constitutes 

12.79211  In general 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶19-23. 

12.79212  Law enforcement officer 
questioning witness at 
John Doe proceeding 

 For cases dealing with this subject, see sec. 
4.2256. 

12.7922  Effect of 

12.79221  In general 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶25. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶20, 24-
30. 

12.79222  When law enforcement 
officer has questioned 
witness at John Doe 
proceeding 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶1-32. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶24-30. 

12.793  Applicability of rules of civil 
procedure to criminal proceedings 

12.7931  In general 
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 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶20. 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶19, 46. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 
N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695. 

 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 
(1995): 1994 Term, p. 12-5, sec. 12.689. 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9. 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 6-17, sec. 6.521. 

 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 
(Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685. 

12.7932  Rules permitting sanctioning of 
attorney for failure to comply 
with court order (e.g., 
scheduling order) 

 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 
N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695. 

12.7933  Applicability of Wis. Stat. § 
806.06(2) 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶19. 

12.7934  Applicability of statute of 
limitations on "action on a 
judgment" provided for in Wis. 
Stat. § 893.40 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶46. 

12.7935  Applicability of statutory 
harmless-error rule (Wis. Stat. § 
805.18(2)) 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9. 

12.794  General principles relating to trial 
court's fact-finding 

12.7941  Trial court's right to find facts 
based on affidavit and other 
written submissions without 
hearing live testimony 

12.79411  Generally, live testimony 
preferred when facts are in 
dispute and credibility is 
issue 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶42. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶14. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶34. 

12.79412  Trial court entitled to make 
factual findings based on 
affidavit when party 
effectively invites court to 
do that 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶34. 

12.7942  Appellate review of trial court's 
fact-finding 

 For cases dealing with this subject, see sec. 11.62. 

12.795  Reporting and recording of 
proceedings 

12.7951  Proceedings that need and need 
not be reported 

12.79511  In general 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶5. 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶4. 

12.79512  Sidebar conferences 
between court and counsel 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶4. 
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12.79513  Court's questioning of 
jurors under Wis. Stat. § 
756.03 to determine 
whether potential jurors 
should be excused on 
account of hardship or 
infirmity 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶19. 

12.79514  Communications with jury 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶5. 

12.796  Relief from judgment or order 
under Wis. Stat. § 806.07 

12.7961  Time limit on seeking relief 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶16-
17. 

12.7962  Grounds for in general 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶16-
18. 

12.7963  Based on fraud in obtaining 
judgment or order 

12.79631  False testimony offered by 
party unaware of its falsity 
does not constitute fraud 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶34. 

12.79632  Even when fraud exists, 
court not required to vacate 
judgment 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶34. 

12.7964  From specific orders 

12.79641  Order for supervised 
release in sexually violent 
person (ch. 980) proceeding 

 For cases dealing with this subject, see sec. 
10.767. 

12.797  Other matters 

12.7971  Separation of powers doctrine 

 For cases dealing with this subject, see sec. 
30.986. 

12.7972  Fugitive disentitlement 
doctrine; fugitive forfeiture law 

12.79721  In general 

 Beard v. Kindler, 130 S. Ct. 612 (2009). 

 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 
Term, p. 47-1, sec. 47.152. 

12.79722  Application of doctrine 
when defendant escapes 
during pendency of post-
conviction motion for new 
trial 

 For cases dealing with this subject, see sec. 
10.161. 

12.79723  Application of doctrine 
when defendant escapes 
during pendency of appeal 
from conviction 

 For cases dealing with this subject, see sec. 
11.8995. 

12.7973  Summary judgment 

12.79731  In general 

 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 
549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-
13, sec. 47.71218. 

12.79732  Summary judgment 
methodology 

 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 
704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶8-9. 

12.79733  Summary judgment not 
appropriate in criminal 
case 

 For cases dealing with this subject, see sec. 
6.7911. 
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12.79734  Summary judgment not 
appropriate in traffic 
forfeiture proceeding 

 For cases dealing with this subject, see sec. 
37.148. 

12.7974  Waiver of objection to 
procedural defect by failing to 
timely object to it 

 For cases dealing with this subject, see sec. 
11.4218. 

12.7975  Sex offender reporting 
requirements 

 For cases dealing with this subject, see sec. 
47.872. 

12.7976  Defendant has no right of 
access to notes prepared by 
judge in anticipation of, or 
during, judicial proceeding 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 

12.7977  Imposing monetary sanction on 
attorney for arriving late for 
scheduled court appearance 

 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 
N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695. 

12.7978  Creation of conflict of interest 
for personnel in criminal 
justice system because state 
retirement system invests in 
private prison corporations 
who run prisons housing 
Wisconsin prisoners 

 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 
451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶17. 

12.7979  Doctrine of "unclean hands"; 
"clean hands" doctrine 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶15-16. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶34. 

12.798  Other matters (cont'd) 

12.7981  Expungement of record of 
misdemeanor conviction of 
person under twenty-one years 
of age 

 For cases dealing with this subject, see sec. 
9.4993. 

12.7982  Effect of "nunc pro tunc" order 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶15. 

12.7983  Prison mailbox rule 

 For cases dealing with this subject, see sec. 
12.7812. 

12.7984  Defendant's right to have 
judgment of conviction 
amended to reflect different 
name than that appearing on 
judgment 

12.79841  Defendant's right to have 
judgment of conviction 
amended to reflect his legal 
name (name granted by 
court in name-change 
proceeding), rather than his 
given name, which was 
used throughout criminal 
proceedings 

 For cases dealing with this subject, see sec. 
12.7393. 

12.79842  Defendant's right to have 
judgment of conviction 
amended to reflect his 
common-law name (name 
acquired through 
consistent and continuous 
usage, so long as name 
change is not effected for 
fraudulent purpose), rather 
than his given name, which 
was used throughout 
criminal proceeding 

 For cases dealing with this subject, see sec. 
12.7383. 

12.7985  Name change 
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12.79851  Right of prisoner to have 
his or her name legally 
changed in general 

 State v. Tiggs, 2002 WI App 181, 256 Wis. 2d 739, 
649 N.W.2d 709, 2002 Term WCA-19, at ¶7. 

12.79852  By operation of common 
law (i.e., by consistent and 
continuous use of name, as 
long as name change is not 
effected for fraudulaent 
purpose 

 For cases dealing with this subject, see sec. 
47.8864. 

12.79853  Defendant's right to have 
judgment of conviction 
amended to reflect his legal 
name (name granted by 
court in name-change 
proceeding), rather than his 
given name, which was 
used throughout criminal 
proceedings 

 For cases dealing with this subject, see sec. 
12.7393. 

12.79854  Defendant's right to have 
judgment of conviction 
amended to reflect his 
common-law name (name 
acquired through 
consistent and continuous 
usage, so long as name 
change is not effected for 
fraudulent purpose), rather 
than his given name, which 
was used throughout 
criminal proceeding 

 For cases dealing with this subject, see sec. 
12.7383. 

12.7986  Section 1983 civil rights action 

 For cases dealing with this subject, see sec. 
47.879. 

12.7987  Federal Prisoner Litigation 
Reform Act 

12.79871  In general 

12.79872  Limits on scope and 
duration of injunctive 
relief 

 Nelson v. Campbell, 124 S. Ct. 2117 (2004). 

12.79873  Requirement of exhaustion 
of state administrative 
remedies 

 Nelson v. Campbell, 124 S. Ct. 2117 (2004). 

12.79874  Dismissal of frivolous or 
malicious actions 

 Nelson v. Campbell, 124 S. Ct. 2117 (2004). 

12.7988  Determining whether 
particular issue presents 
"political question" that is 
nonjusticiable 

12.79881  In general 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶25-28. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶48. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶50. 

12.79882  Wis. Stat. § 13.96, which 
provides for confidentiality 
of records, is not rule of 
proceeding under Wis. 
Const., art. IV, sec. 8, that 
renders question of 
enforceability of subpoena 
for records a non-
justiciable political 
question 

 For cases dealing with this subject, see sec. 
4.25365. 

12.7989  Even when party defaults or 
concedes correctness of 
opposing party's cause, 
independent court decision is 
required 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶107. 
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12.799  Other matters (cont'd) 

12.7991  When appeal is not taken from 
judgment, all provisions of 
judgment, and findings and 
conclusions upon which it is 
based, are conclusive and 
binding on parties 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶12. 

12.7992  Court should not deny 
prisoner's pleading based on its 
label rather than its allegations 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶30. 

12.7993  When order is deemed "final" 

 For cases dealing with this subject, see sec. 
11.11213. 

12.7994  Statute does not need to 
contain its own enabling clause 
to be valid 

 State v. Weidman, 2007 WI App 258, 306 Wis. 2d 
723, 743 N.W.2d 854, at ¶1-6. 

12.7995  Violation of supreme court 
order other than those codified 
in Wisconsin Statutes provides 
no basis, in itself, for reversal 
of conviction 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶60. 

12.8  Other Procedural Matters (cont'd) 

12.81  Deferred Prosecution Agreements And 
Programs 

12.811  Deferred prosecution agreements 
in general 

12.8111  In general 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶1-21. 

12.8112  Interpretation of agreement 

12.81121  Court uses principles of 
contract law to interpret 
agreement 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶10. 

12.81122  Principles of contract law 
that are used to interpret 
agreement 

 For cases dealing with this subject, see sec. 
47.8858. 

12.81123  Appellate review of 
interpretation of agreement 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶10. 

12.8113  Applicability of "clean hands" 
doctrine in enforcing, and 
remedying violations of, 
agreement 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶15-16. 

12.8114  When deferred prosecution 
agreement permits district 
attorney to revoke or modify 
agreement  "during period of 
deferred prosecution" if 
defendant violates terms of 
agreement, district attorney 
may not, after period of 
deferred prosecution has 
expired, revoke agreement and 
resume prosecution for breach 
of agreement that occurred 
during deferral period 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶1-21. 

12.812  Deferred prosecution program 
under Wis. Stat. § 971.37 

12.8121  In general 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶6-13. 
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 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶6-13. 

12.8122  Conditions listed in § 
971.37(1m)(b) are not exclusive 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶9. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶9. 

12.8123  May require defendant to enter 
guilty or no-contest plea 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶6-13. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶6-13. 

12.8124  Judgment of conviction may be 
entered upon violation of 
agreement if defendant has 
entered plea as part of 
agreement 

 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶10-12. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶10-12. 

12.8125  Waiver of right to contend that 
§ 971.37 applies to agreement in 
question by failing to make 
that argument in circuit court 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶6-9. 

12.8126  Requirement that written 
notice be given during deferral 
period if prosecutor wants to 
terminate agreement because of 
defendant's breach of it 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶18. 

12.813  Deferred prosecution program 
under Wis. Stat. § 971.38 

12.814  Deferred prosecution program 
under Wis. Stat. § 971.39 

12.8141  Requirement that agreement be 
in writing 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶6. 

12.8142  Plea agreement to defer entry 
of judgment of conviction on 
particular counts is not 
deferred prosecution 
agreement and, therefore, need 
not meet requirements of 
deferred prosecution 
agreement 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶6-11. 

12.82  Procedural Matters Relating To Pretrial 
Motions 

12.821  When allegations of pretrial motion 
sufficient to require hearing on 
motion 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶11. 

12.83  Preliminary Injunction 

12.831  Prerequisites to granting 

12.8311  In general 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

 Gonzales v. O Centro, 126 S. Ct. 1211 (2006). 

 Ashcroft v. American Civil Liberties Union, 124 S. 
Ct. 2783 (2004). 

12.8312  Likelihood of success on merits 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

12.832  Appellate review of 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20346�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=24553�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24775�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20346�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=24553�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24775�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20346�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=24553�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24775�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20346�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=37389�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=37389�
http://www.wicourts.gov/html/ca/03/03-1706.htm�
http://www.wicourts.gov/html/ca/03/03-1706.htm�
http://www.wicourts.gov/html/sc/02/02-2555.htm�
http://supct.law.cornell.edu/supct/html/06-1666.ZS.html�
http://supct.law.cornell.edu/supct/html/04-1084.ZS.html�
http://supct.law.cornell.edu/supct/html/03-218.ZS.html�
http://supct.law.cornell.edu/supct/html/06-1666.ZS.html�


12-88 

 For cases dealing with this subject, see sec. 
11.8931. 

12.833  Other matters 

12.8331  Preliminary injunction is 
extraordinary and drastic 
remedy 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

12.84  Federal Abstention Doctrine (Younger 
v. Harris) 

12.841  General Principles 

12.8411  General rule 

 Kowalski v. Tesmer, 125 S. Ct. 564 (2004). 

12.8412  Exceptions to general rule 

12.84121  In general 

 Kowalski v. Tesmer, 125 S. Ct. 564 (2004). 

12.8413  When First Amendment rights 
are at stake 

 Kowalski v. Tesmer, 125 S. Ct. 564 (2004). 

 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 
Term, p. 68, sec. 3.7121. 

12.842  Particular applications of 
abstention doctrine 

12.8421  When defendant seeks federal 
court intervention in ongoing 
state criminal prosecution to 
strike down state statutory 
provision denying defendant 
counsel after entry of guilty 
plea 

 Kowalski v. Tesmer, 125 S. Ct. 564 (2004). 

12.85  Sealing (i.e., Limiting Public Access To) 
Documents And Records In Criminal 
Case 

12.851  Court's inherent power to seal (i.e., 
limit public access to) documents 
and records 

12.8511  In general 

 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 
697 N.W.2d 101, at ¶11. 

12.852  Sealing particular documents 

12.8521  Motion for modification of 
sentence 

 For cases dealing with this subject, see sec. 
10.392. 

12.8522  Search warrant 

12.85221  In general 

 For cases dealing with this subject, see sec. 
1.4285. 

12.85222  In John Doe proceeding 

 For cases dealing with this subject, see secs. 
4.2232 and 4.236. 

12.8523  Appellate record of John Doe 
proceeding 

 For cases dealing with this subject, see sec. 
4.2932. 

12.8524  Complaint containing 
intercepted communications 

 For cases dealing with this subject, see sec. 
5.11312. 

12.853  Related matters 

12.8531  Court's consideration, at 
sentencing, of evidence in 
sealed document to which 
defendant has no access 

 For cases dealing with this subject, see secs. 
9.2598 and 22.6292. 

12.86  Applicability of civil rules to criminal 
proceedings (Wis. Stat. § 972.11(1)) 

12.861  In general 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶8. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶41-59. 
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12.862  Applicability of  subpoena 
provisions of civil statutes to 
criminal proceedings 

 For cases dealing with this subject, see sec. 
20.3215. 

12.87  Bench warrants 

12.871  Civil bench warrant 

12.8711  Cannot issue civil bench 
warrant in criminal case 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶11. 

12.872  Criminal bench warrant 

12.8721  When criminal bench warrant 
may be issued 

12.87211  In general 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶12, 14. 

12.87212  Cannot issue criminal 
bench warrant to arrest 
defendant for failing to 
cooperate with PSI writer 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶12, 14. 
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PART III  
EVIDENCE 
 
Chapter 13  
Relevancy and Its Counterweights 
 
 
 
13.1  Need For, And Determination Of, 

Relevancy Of Evidence 

13.11  Only Relevant Evidence Admissible 

13.111  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶75. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶34. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶31. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Patricia A.M., 176 Wis. 2d 542, 500 
N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 
13.3619A. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 13-1, sec. 13.11. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 82, sec. 5.11. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶47. 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 94, sec. 5.11. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 181, sec. 12.513. 

13.112  Proponent of evidence must 
present sufficient foundation 
establishing its relevancy under 
Wis. Stat. § 901.04(1) 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

13.113  Defendant's constitutional right to 
present evidence does not include 
right to present irrelevant evidence 

 For cases dealing with this subject, see sec. 
28.122. 

13.12  Determining Relevancy Of Evidence 

13.121  In general 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 13-1, sec. 13.121. 

 McKoy v. North Carolina, 110 S. Ct. 1227 (1990): 
1989 Term, p. 13-1, sec. 13.121. 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶68. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶19. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶34. 
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 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶45. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶31. 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶26-27. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶176. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶63. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶16. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 
(1999): 1998 Term, p. 9-4, sec. 9.2462. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 
899 (1997): 1996 Term, p. 13-5, sec. 13.3841. 

 State v. Patricia A.M., 176 Wis. 2d 542, 500 
N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 
13.3619A. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 13-1, sec. 13.121. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 13-1, sec. 13.121. 

 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 
580 (1989): 1988 Term, p. 13-6, sec. 13.3822. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-1, sec. 13.121. 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 18-5, sec. 18.611. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 13-1, sec. 13.121. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 80, sec. 5.121. 

 State v. Sayles, 124 Wis. 2d 593, 370 N.W.2d 265 
(1985): 1984 Term, p. 100, sec. 5.1482. 

 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 
(1985): 1984 Term, p. 99, sec. 5.1482. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 107, sec. 5.12. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 107, sec. 5.12. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 107, sec. 5.12. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 107, sec. 5.12. 

 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 
(1983): 1983 Term, p. 107, sec. 5.12. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 82, sec. 5.12. 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 73, sec. 5.11. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 62, sec. 5.11. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 62, sec. 5.11. 

 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 
(1980): 1979 Term, p. 57, sec. 5.111. 

 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 
(1980): 1979 Term, p. 57, sec. 5.111. 

 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 
(1979): 1979 Term, p. 57, sec. 5.111. 
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 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 52, sec. 5.11. 

 State v. Wollman, 86 Wis. 2d 459, 273 N.W.2d 225 
(1979): 1978 Term, p. 52, sec. 5.11. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 40, sec. 5.11. 

 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 
258 (1978): 1977 Term, p. 40, sec. 5.11. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 40, sec. 5.11. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶20. 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶13. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶20. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶17. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶14. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶30. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶35. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶18. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶46. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶31. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶47. 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 
(Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214. 

 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 
(Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. Munz, 198 Wis. 2d 379, 541 N.W.2d 821 
(Ct. App. 1995): 1995 Term, p. 35-1, 35.3121. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821. 

 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 
911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 13-2, sec. 13.3641. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 13-10, 
sec. 13.383. 
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 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 13-4, sec. 13.382. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, 
sec. 20.8422. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 13-1, sec. 13.121. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 13-5, sec. 13.372. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 13-1, sec. 13.121. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 13-1, sec. 
13.121. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-1, sec. 13.121. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 94, sec. 5.11. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 80, sec. 5.121. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 181, sec. 12.513. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 97, sec. 5.12. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 97, sec. 5.12. 

 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 
(Ct. App. 1983): 1983 Term, p. 107, sec. 5.12. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 82, sec. 5.12. 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 62, sec. 5.11. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 62, sec. 5.11. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 57, sec. 5.111. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 52, sec. 5.11. 

 Milenkovic v. State, 86 Wis. 2d 272, 272 N.W.2d 
320 (Ct. App. 1978): 1978 Term, p. 52, sec. 5.11. 

13.122  On cross-examination 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 13-1, sec. 13.122. 

 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 
(1980): 1979 Term, p. 57, sec. 5.112. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 20-5, sec. 20.8231. 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142. 

13.123  Testimony expressed in terms of 
possibility 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 11-7, sec. 
11.4212. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 80, sec. 5.122. 

13.124  Testimony that amounted to 
nothing more than pure 
speculation 
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 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶48. 

13.125  When remoteness renders evidence 
irrelevant 

 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 
580 (1989): 1988 Term, p. 13-6, sec. 13.3822. 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 57, sec. 5.12. 

13.126  Fact that piece of evidence was not 
unequivocally identified as item 
used in crime does not render it 
irrelevant if it was similar to item 
used in crime 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 13-1, sec. 13.122. 

13.127  Relevancy and admissibility of 
evidence offered to prove element 
of charged crime 

13.1271  In general 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶26. 

13.1272  When defendant does not 
dispute element 

13.12721  In general 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 13-1, sec. 13.124; p. 38-3, sec. 38.1313. 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶27. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶35-36. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶58. 

 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 
(Ct. App. 1996): 1996 Term, p. 20-7, sec. 20.5211. 

13.12722  In case of other-crimes 
evidence 

 For cases dealing with this subject, see sec. 
14.215. 

13.128  Other matters 

13.1281  Finding evidence irrelevant on 
grounds of remoteness 

 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 
580 (1989): 1988 Term, p. 13-6, sec. 13.3822. 

13.1282  Conditional relevance 

 For cases dealing with this subject, see sec. 
20.8896. 

13.1283  Proponent of evidence has 
burden to establish its 
relevance 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶68. 

13.129  Other matters (cont'd) 

13.1291  Determining relevancy of 
expert testimony 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

13.1292  Relevance not affected by 
availability of alternative 
proofs of element to which it 
relates 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 13-1, sec. 13.124. 

13.1293  Inconclusive nature of evidence 
does not render it irrelevant, 
but rather affects probative 
value, which is for jury to 
determine 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

13.1294  When relevancy of evidence 
depends upon fulfillment of 
condition of fact, court may 
require proponent to present 
evidence sufficient to support 
finding of fulfillment of that 
condition 
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 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-2, 
sec. 38.4132. 

13.1295  Evidence that serves to prove 
element of crime is relevant 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

13.1296  Evidence not rendered 
irrelevant simply because 
defendant chooses not to 
contest the element to which 
the evidence relates 

 For cases dealing with this subject, see sec. 
13.128. 

13.1297  Court has "considerable 
discretion" in determining 
whether evidence is relevant 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶45. 

13.1298  To be admissible, evidence 
must be "reliable enough to be 
probative" 

 For cases dealing with this subject, see sec. 
20.8896. 

13.1299  Relevance is broadly defined; 
thus, there is strong 
presumption that proffered 
evidence is relevant 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶49. 

13.13  Appellate Review Of Decision On 
Relevancy 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶75. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶173. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 13-4, sec. 13.381. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 13-1, sec. 13.13. 

 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 
580 (1989): 1988 Term, p. 13-6, sec. 13.3822. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-2, sec. 13.13. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-11, sec. 20.861. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶45. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶42. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-2, 
sec. 38.4132. 

 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 
(Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382. 

 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 
(Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821. 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 13-2, sec. 13.3641. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 13-10, 
sec. 13.383. 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 
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 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 20-9, sec. 20.861. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 13-1, sec. 13.13. 

 State v. Hargrove, 159 Wis. 2d 69, 464 N.W.2d 14, 
469 N.W.2d 181 (Ct. App. 1990): 1990 Term, p. 13-2, 
sec. 13.3611. 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 13-2, sec. 13.13. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 13-2, sec. 13.13. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 13-2, sec. 13.13. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 13-2, sec. 13.13. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 13-2, sec. 13.13. 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 13-1, sec. 
13.13. 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 193, sec. 12.832. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 181, sec. 12.513. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 97, sec. 5.12. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 121, sec. 5.92. 

13.14  Other Matters 

13.141  All relevant evidence is admissible 
unless otherwise provided by law 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

13.2  Need To Balance Probative Value Against 
Countervailing Factors 

13.21  General Principles 

13.211  In general 

 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 
Term, p. 129, sec. 8.51. 

 United States v. Abel, 105 S. Ct. 465 (1984): 1984 
Term, p. 107, sec. 5.442. 

 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 
Term, p. 101, sec. 8.558. 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶21. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶78. 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶25-26. 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶28, 32. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 
899 (1997): 1996 Term, p. 13-5, sec. 13.3841. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 State v. Patricia A.M., 176 Wis. 2d 542, 500 
N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 
13.3619A. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 13-1, sec. 13.21. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 230, sec. 12.7262. 
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 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 
(1983): 1983 Term, p. 108, sec. 5.141. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 62, sec. 5.12. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 47, sec. 4.38. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 52, sec. 5.12. 

 State v. Wollman, 86 Wis. 2d 459, 273 N.W.2d 225 
(1979): 1978 Term, p. 52, sec. 5.12. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 41, sec. 5.223. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 40, sec. 5.12. 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶19. 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶11. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶10. 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶13. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶42. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶31. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶12. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶30. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶35. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶16. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶47. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 13-6, sec. 13.3631. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 16-1, sec. 16.111. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 20-5, sec. 20.8231. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 13-1, sec. 13.21. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 13-2, sec. 13.21. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 80, sec. 5.141. 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 193, sec. 12.832. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 204, sec. 12.7623. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 107, sec. 
5.13. 

 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 
(Ct. App. 1983): 1983 Term, p. 114, sec. 5.321. 
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 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 62, sec. 5.12. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 52, sec. 5.12. 

 For cases dealing with the need to balance 
probative value against countervailing factors in 
the context of other crimes evidence, see sec. 14.27. 

13.212  Fact that prosecutor could have 
chosen different charge cannot be 
basis for trial court to exclude 
evidence 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

13.213  Relevant evidence, if needlessly 
duplicative and cumulative in 
character, may be excluded 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

13.214  When alternative form of proof 
available having same or greater 
probative value but lower danger 
of unfair prejudice, probative value 
of item may be discounted 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 38-3, sec. 38.1313. 

13.215  When defendant is offering 
evidence to defend against state's 
charges, trial court must resolve 
close questions of admissibility in 
favor of inclusion, not exclusion 

 For cases dealing with this subject, see sec. 
28.144. 

13.216  Wis. Stat. § 904.03 is an 
extraordinary remedy to be used 
sparingly because it permits trial 
court to exclude otherwise relevant 
evidence 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

13.217  May conclude that circuit court 
implicitly performed required 
balancing from fact that court gave 
cautionary or limiting instruction 
with respect to evidence at issue 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶29. 

13.218  Wis. Stat. § 904.03 does not allow 
court to require child to testify first 
before videotaped statement 
admitted under Wis. Stat. § 908.08 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶1-25. 

13.219  Other matters 

13.2191  Opponent of evidence has 
burden to show that probative 
value is substantially 
outweighed by countervailing 
factors 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶51. 

13.22  Probative Value 

13.221  In general 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶31. 

 For cases dealing with this subject in the context 
of the admission of other-acts evidence, see sec. 
14.27. 

13.222  Probative value depends in large 
measure on temporal proximity to 
event at issue; effect on probative 
value of lapse of time 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶16. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 13-4, sec. 13.382. 

13.223  When probative value of evidence 
is needlessly duplicative and 
cumulative in character, it may be 
excluded 
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 For cases dealing with this subject, see sec. 
13.213. 

13.224  Effect on probative value of 
availability of alternative methods 
of proof having same or greater 
probative value but lower danger 
of unfair prejudice 

 For cases dealing with this subject, see sec. 
13.214. 

13.225  When defendant willing to admit 
existence of particular element, 
evidence relating to that element 
has low probative value 

13.2251  In general 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

13.2252  Particular circumstance: when 
defendant willing to admit 
prior convictions, etc., that 
subject him to lower prohibited 
blood alcohol concentration in 
prosecution or drunk driving 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

13.23  Countervailing Factors 

13.231  Unfair prejudice 

13.2311  What constitutes unfair 
prejudice 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 13-1, sec. 13.2311. 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶89. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶78. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶23. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6,sec. 13.3613. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4,sec. 37.2142. 

 State v. Patricia A.M., 176 Wis. 2d 542, 500 
N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 
13.3619A. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 13-1, sec. 13.2311. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 20-3, sec. 20.8331. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶31. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶42. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶54. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶41. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 13-6, sec. 13.3631. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 13-1, sec. 13.2311. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 20-5, p. 20.8231. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 
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 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 13-1, sec. 
13.2311. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 13-2, sec. 13.21. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611. 

 For cases dealing with this subject in the context 
of the admission of other acts evidence, see sec. 
14.274. 

13.2312  Overcoming unfair prejudice 
by limiting instruction 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

13.2313  Trial court abuses discretion if 
it excludes other crimes 
evidence that is only evidence 
of element of crime on basis 
that it is unfairly prejudicial 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

13.2314  In gauging unfair prejudice, 
court should consider fact that 
alternative means of proof 
available having same or 
greater probative value but a 
lower danger of unfair 
prejudice 

 For cases dealing with this subject, see sec. 
13.214. 

13.2315  When defendant admits prior 
conviction that is element of 
crime, evidence regarding prior 
conviction may be unfairly 
prejudicial and thus 
inadmissible 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-54. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶27. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶25-34. 

13.232  Misleading to jury 

13.2321  Trial court abuses discretion if 
it excludes other crimes 
evidence that is only evidence 
of element of crime on basis 
that it is misleading to jury 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

13.233  Needless presentation of 
cumulative evidence 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶47, 
49. 

13.234  "Surprise" (lack of notice to 
opposing party that evidence 
would be offered) 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶12. 

13.24  Other Matters 

13.241  Balancing of probative value 
against prejudicial effect not 
required unless objection made on 
that ground 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 97, sec. 5.132. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 66, sec. 5.24. 

 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 
(1980): 1979 Term, p. 123, sec. 9.2212. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 14-5, sec. 14.273. 
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13.242  Trial court implicitly holds 
probative value not substantially 
outweighed by unfair prejudice 
when it knows objection is unfair 
prejudice and admits evidence 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 13-10, 
sec. 13.383. 

13.243  Need for balancing when other 
crimes evidence offered 

 For cases dealing with this subject, see sec. 14.27. 

13.244  Opponent of evidence has burden 
to show that its probative value is 
substantially outweighed by 
danger of unfair prejudice 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶80. 

13.25  Appellate Review Of Balancing 

13.251  Standard of review in general 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

13.252  Appellate court's response to trial 
court's failure to engage in required 
balancing 

13.2521  Not role of appellate court to 
conduct balancing when trial 
court has failed to do so 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231. 

13.2522  Trial court's failure to engage 
in required balancing does not 
require reversal if appellate 
court concludes such balancing 
would support decision on 
admissibility of evidence 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-2, sec. 13.23. 

13.3  Admissibility Of Particular Evidence After 
Considering Relevancy And Its 
Counterweights 

13.31  Defendant's Invocation Of 
Constitutional Rights 

13.311  Right to silence 

 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, 
p. 73, sec. 5.132. 

 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 
Term, p. 101, sec. 8.558. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 13-2, sec. 13.311. 

 For cases dealing with constitutional limitations 
on prosecutorial use of a defendant's silence, see 
sec. 20.61. 

13.312  Right to counsel 

 For cases dealing with constitutional limitations 
on prosecutorial use of a defendant's request for or 
retention of counsel, see sec. 20.62. 

13.313  Right to be free from unreasonable 
searches and seizures 

 For cases dealing with this subject, see sec. 20.63. 

13.314  Other rights 

 For cases dealing with constitutional limitations 
on prosecutorial use of a defendant's invocation of 
other rights, see sec. 20.64. 

13.32  Threats 

13.321  Against victim prior to crime 

13.3211  By defendant 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 100, sec. 5.1491. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 40, sec. 5.135. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶58. 

13.3212  By others 

13.322  Against victim after crime 

13.3221  By defendant 
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 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 
13.3211. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 13-1, sec. 13.3211. 

13.3222  By others 

13.323  Against witness to crime 

13.3231  By defendant 

 Bowie v. State, 85 Wis. 2d 549, 271 N.W.2d 110 
(1978): 1978 Term, p. 53, sec. 5.132. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331. 

13.3232  By others 

13.32321  In general 

 Bowie v. State, 85 Wis. 2d 549, 271 N.W.2d 110 
(1978): 1978 Term, p. 53, sec. 5.132. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

13.32322  To be relevant and 
admissible, threats must be 
connected to defendant 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶43. 

13.324  Defendant's pre-crime threat to 
shoot anyone who interrupted 
criminal activity 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 105, sec. 5.321. 

13.33  Defendant's Conduct 

13.331  In general 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶29. 

13.332  Flight 

13.3321  In general 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 54, sec. 5.135. 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶1, 18-27. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶29. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 8-11, sec. 8.534. 

 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 
(Ct. App. 1984): 1984 Term, p. 97, sec. 5.1421. 

13.3322  Flight need not occur 
immediately after commission 
of crime 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶18. 

13.3323  Flight evidence not rendered 
inadmissible when defendant 
has independent reason for 
flight that, if admitted, would 
unduly prejudice defendant 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶21-27. 

13.333  Resistance to arrest 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 54, sec. 5.135. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 8-11, sec. 8.534. 

13.334  Threats 

13.3341  To victim 

 For cases dealing with this subject, see secs. 
13.3211 and 13.3221. 

13.3342  To witness 
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 For cases dealing with this subject, see sec. 
13.3231. 

13.335  Bribery of victim or witness 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.334. 

13.336  Solicitation of perjury 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 79, sec. 4.383. 

13.337  Silence in face of accusation 

13.3371  Pre-charging and pretrial 
silence in the face of official 
accusation, which may be 
protected by privilege against 
self-incrimination 

 For cases dealing with this subject, see sec. 
13.311. 

13.3372  Silence in face of accusation by 
fellow citizen 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶20. 

13.338  Other conduct 

13.3381  Use of controlled substance at 
time of crime 

 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 11-9, sec. 11.72. 

13.3382  Placement of hands behind 
back in "classic handcuff 
position" when approached by 
police 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

13.3383  Solicitation of murder of victim 
or other witness to crime 

 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 
617 N.W.2d 902, 2000 Term WCA-75, at ¶1-8. 

13.3384  Defendant's demeanor at 
prayer service that is consistent 
with person who recently 
committed crime 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶29. 

13.3385  Giving investigative 
suggestions to police 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 85, sec. 5.144. 

13.339  Other conduct (cont'd) 

13.3391  Refusal of subsequent requests 
to engage in criminal conduct, 
introduced to support 
entrapment defense 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231. 

13.3392  Telling witness not to tell 
police anything 

 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 
(Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.331. 

13.3393  Post-crime behavior offered to 
establish that defendant was 
not guilty by reason of mental 
disease or defect 

 State v. Vander Linden, 141 Wis. 2d 155, 414 
N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 13-6, sec. 
13.381. 

13.3394  Use of alias 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331. 

13.3395  Defendant's writing letter after 
arrest generally admitting he 
had done wrong 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 13-10, 
sec. 13.383. 
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13.3396  Defendant's statement to 
another that "he was involved 
in something that [other 
person] would not like" 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 13-4, sec. 13.382. 

13.3397  Fact that defendant has never 
been convicted of a crime 

 For cases dealing with this subject, see sec. 
13.3991. 

13.3398  Escape 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

13.34  Character Evidence 

13.341  Character of accused 

13.3411  In general 

 For cases dealing with this subject, see sec. 
20.8231. 

13.3412  Proved through evidence of 
other crimes, wrongs and acts 

 For cases dealing with this subject, see chapter 
14. 

13.342  Character of victim 

 For cases dealing with this subject, see sec. 
20.8221. 

13.343  Character of witness 

 For cases dealing with this subject, see sec. 
20.8211. 

13.35  Evidence Relating To Plea Of Guilty 

13.351  Offer to plead guilty 

13.3511  In general 

 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 
(1978): 1977 Term, p. 40, sec. 5.132. 

 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512. 

13.3512  Rule excluding offer to plead 
guilty does not apply to offer 
made to police officer 

 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512. 

13.352  Withdrawn guilty plea 

13.353  Statements made in connection 
with a plea of guilty, later 
withdrawn, or plea of no contest, or 
offer to plead guilty or no contest 

13.3531  In general 

 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 
1994 Term, p. 13-2, sec. 13.3533. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶13-21. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Mason, 132 Wis. 2d 427, 393 N.W.2d 102 
(Ct. App. 1986): 1986 Term, p. 115, sec. 5.893. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 98, sec. 5.147. 

13.3532  Must distinguish between 
statements made during plea 
negotiations and statements 
made during confession 
negotiations; latter are 
admissible 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

13.3533  Defendant may waive right to 
enforce rule excluding these 
statements 

 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 
1994 Term, p. 13-2, sec. 13.3533. 

13.3534  Statements not rendered 
admissible because they are 
admissions of party; rule 
excluding these statements 
trumps rule admitting 
admissions of party 
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 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶21. 

13.354  Plea of guilty, and statements or 
admissions made during preceding 
plea colloquy, after plea has been 
accepted 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 13-2, sec. 13.351. 

13.36  Evidence In Particular Prosecutions 

13.361  In prosecution for sexual assault 

13.3611  Prior sexual conduct of sexual 
assault victim (including prior 
sexual assault on victim) in 
general 

 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 
Term, p. 27-3, sec. 27.33. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶18-29. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 20-3, sec. 20.8331. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 
(1987): 1986 Term, p. 204, sec. 10.81. 

 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 
(1983): 1983 Term, p. 108, sec. 5.141. 

 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 
(1983): 1982 Term, p. 82, sec. 5.141. 

 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 
(1982): 1982 Term, p. 84, sec. 5.141. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶1-
31. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8421. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 94, sec. 5.142. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 84, sec. 5.141. 

 Milenkovic v. State, 86 Wis. 2d 272, 272 N.W.2d 
320 (Ct. App. 1978): 1978 Term, p. 53, sec. 5.133. 

 For cases dealing with cross-examination 
regarding the complainant's prior sexual conduct 
in sex crimes case, see sec. 16.15. 

 For cases dealing with the rape shield law, see 
sec. 20.83. 

 For cases dealing generally with limitations on 
questioning regarding a victim's prior sexual 
conduct, see sec. 20.38332. 

 For cases dealing with the limitations imposed 
by the constitutional right of confrontation on the 
exclusion of evidence of the prior sexual conduct 
of a sexual assault victim, see sec. 27.33. 
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 For cases dealing with the defendant's 
constitutional right to present a defense by 
introducing evidence of the complainant's prior 
sexual conduct, see sec. 28.52. 

13.3612  Prior sexual conduct between 
defendant and victim 

13.36121  For purpose of determining 
whether victim consented 
to alleged sexual 
intercourse or contact 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

13.36122  For purpose of establishing 
victim's motive for alleged 
false accusation of sexual 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

13.3613  Prior sexual assault on victim 

13.36131  For purpose of showing 
alternative source of 
victim's knowledge of 
sexual matters 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

13.36132  For purpose of providing 
alternative source for 
injuries alleged to have 
been caused by assault 
being tried 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

13.3614  Victim Syndromes 

13.36141  Rape (sexual assault) 
trauma syndrome 

 For cases dealing with this subject, see sec. 
18.731. 

13.36142  Child sexual assault and 
incest victim syndrome 

 For cases dealing with this subject, see sec. 
18.732. 

13.3615  Sex offender syndrome or 
profile evidence 

13.36151  Sex offender psychological 
profile 

 For cases dealing with this subject, see sec. 
18.723. 

13.36152  Incestuous father profile 

 For cases dealing with this subject, see sec. 
18.724. 

13.3616  Defendant's lack of 
diagnosable sexual disorder 
(i.e., lack of psychological 
characteristics of sex offender) 
or defendant's lack of character 
traits consistent with sexual 
disorder, offered by defendant 
to prove that he did not 
sexually assault child (Richard 
A.P. evidence) 

13.36161  In general 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶1-44. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶9-26. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶1-29. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶5. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

13.36162  When defendant seeks to 
introduce this sort of 
evidence, state may have 
right to mental 
examination of defendant 
by state's expert 
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 For cases dealing with this subject, see sec. 
6.8962. 

13.36163  Admissibility of this type 
of evidence is not 
compelled under 
controlling Wisconsin 
authority, but rather is 
subject to discretionary 
determination of circuit 
court 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶1-44. 

13.3617  Other evidence 

13.36171  Evidence that tends to 
make it more or less 
probable that defendant is 
father of child conceived as 
result of sexual assault 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 18-5, sec. 18.611. 

13.36172  Evidence regarding child 
sexual assault victim's 
nightmares regarding 
threats made by assailant 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶32-
35. 

13.36173  Expert testimony regarding 
psychosexual maturity of 
defendant 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶1-
21. 

13.36174  District attorney's 
statement that mother of 
sexual assault victim 
appeared relieved when 
earlier decision not to file 
complaint was made 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶38-49. 

13.36175  Witness suggestibility and 
proper interrogation 
techniques for sexual 
assault victims, particularly 
young children 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶3. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶1, 27-29. 

13.3618  Other evidence (cont'd) 

13.36181  Observation of child sexual 
assault victim engaging in 
sexual activity on earlier 
occasion 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

13.36182  Evidence that defendant 
has not sexually assaulted 
other available children in 
prosecution for child 
sexual assault 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

13.36183  Testimony from police 
detective that it is common 
for victims not to 
immediately report sexual 
assault 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 
11.4915. 

13.36184  Defendant's improper 
sexual activity with other 
persons 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 20-5, sec. 20.8231. 

 For cases dealing generally with other crimes, 
wrongs, or acts of the defendant to prove 
commission of present offense, see chapter 14. 
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13.36185  Prior sexual conduct 
between defendant and 
victim for purpose of 
determining whether 
victim consented to alleged 
sexual intercourse or 
contact 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

 For cases dealing with restrictions imposed by 
the rape shield statute on this type of evidence, see 
sec. 20.83441. 

13.36186  Opinion that victim's 
injury or physical 
condition was consistent 
with claimant's sexual 
assault 

 For cases dealing with this subject, see sec. 
18.2594. 

13.36187  Evidence regarding 
attitude of victim's mother 
toward babies born out of 
wedlock 

 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 
(Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612. 

13.36188  Opinion that victim was 
molested or sexually 
assaulted 

 For cases dealing with this subject, see sec. 
18.2598. 

13.36189  Victim's ability or inability 
to ward off defendant's 
advances is irrelevant 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

13.3619  Other evidence (cont'd) 

13.36191  Testimony of friend of 
child sexual assault victim 
regarding conversations 
about sexual matters had 
with victim 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

13.36192  Medical testimony 
regarding possible causes 
of abnormally dilated 
hymen 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

13.36193  Evidence of animosities 
and biases existing 
between sexual assault 
victim's and defendant's 
families 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

13.36194  Codefendant's uncharged 
sexual assault on victim 

 State v. Patricia A.M., 176 Wis. 2d 542, 500 
N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 
13.3619A. 

13.36195  Evidence that prior to line-
up at which victim 
identified defendant as 
assailant, victim did not 
appear to be upset 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 

13.36196  Semen-stained blanket 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 80, sec. 5.141. 

13.36197  Hypothetical question 
regarding whether victim 
could have slept through 
sexual intercourse 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

13.36198  Expert testimony on sleep 
when defendant accused of 
sexually assaulting 
unconscious person 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

13.36199  Post-assault conduct of 
sexual assault victim 
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 For cases dealing with this subject, see sec. 
20.8422. 

13.362  In prosecutions involving drunk 
driving 

13.3621  Evidence relating to 
defendant's refusal to submit to 
blood-alcohol test 

13.36211  Fact of refusal 

 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 
Term, p. 200, sec. 12.7624. 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 265, sec. 13.6912. 

 State v. Crandall, 133 Wis. 2d 251, 394 N.W.2d 905 
(1986): 1986 Term, p. 162, sec. 8.351. 

 State v. Sayles, 124 Wis. 2d 593, 370 N.W.2d 265 
(1985): 1984 Term, p. 100, sec. 5.1482. 

 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 
(1985): 1984 Term, p. 99, sec. 5.1482. 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 13-2, 
sec. 13.36211. 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 
(Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221. 

 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 143, sec. 12.7622. 

 For cases dealing with constitutional limitations 
on the introduction of evidence of a defendant's 
refusal to submit to a blood-alcohol test, see secs. 
22.4561 and 24.442. 

13.36212  Reason for refusal 

 State v. Sayles, 124 Wis. 2d 593, 370 N.W.2d 265 
(1985): 1984 Term, p. 100, sec. 5.1482. 

 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 
(1985): 1984 Term, p. 99, sec. 5.1482. 

13.36213  Compliance with implied 
consent law is prerequisite 
to admission 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 265, sec. 13.6912. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶14. 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622. 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431. 

13.36214  No requirement that driver 
be informed that refusal to 
submit to test can be used 
against him 

 State v. Crandall, 133 Wis. 2d 251, 394 N.W.2d 905 
(1986): 1986 Term, p. 162, sec. 8.351. 

13.36215  Evidence that defendant 
asked for, but was refused, 
alternative test for blood 
alcohol concentration 

 For cases dealing with this subject, see sec. 
13.3628. 

13.36216  State's initiation of formal 
revocation proceedings 
based on refusal not 
required as prerequisite to 
admission 
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 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

13.36217  Refusal to submit to 
preliminary breath test 
(PBT) 

 For cases dealing with this subject in the context 
of determining whether probable cause or 
reasonable suspicion exists, see sec. 44.563. 

13.3622  Evidence relating to 
defendant's refusal to submit to 
field sobriety test 

13.36221  In general 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶30. 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 

 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 
(Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221. 

13.36222  Fact refusal 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

13.36223  Admission of this evidence 
does not violate privilege 
against self-incrimination 

 For cases dealing with this subject, see sec. 
24.4423. 

13.3623  Evidence relating to field 
sobriety test (FST) 

13.36231  Admissibility of FST 
evidence in general 

 City of West Bend v. Wilkens, 2005 WI App 36, 278 
Wis. 2d 643, 693 N.W.2d 324, at ¶1-24. 

13.36232  FST evidence is not 
"scientific" evidence that 
must meet standards for 
admissibility of scientific 
evidence 

13.36233  Videotape recording of 
FST 

 For cases dealing with this subject, see sec. 
20.8581. 

13.36234  Refusal to take FST 

 For cases dealing with this subject, see sec. 
13.3623. 

13.36235  Suppression of evidence 
on ground that FST was 
compelled under threat to 
government employee (e.g., 
police officer) that, if he or 
she did not give statement, 
he or she would lose job 

 For cases dealing with this subject, see sec. 
24.62132. 

13.3624  Evidence of prior 
hospitalization for alcoholism 

 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 
(1979): 1979 Term, p. 58, sec. 5.133. 

13.3625  Partition-ratio evidence 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

13.3626  Breath test results 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

13.3627  Evidence relating to degree of 
impairment caused by breath 
alcohol concentration in excess 
of statutory limit 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

13.3628  Evidence that defendant asked 
for, but was refused, alternative 
test for blood alcohol 
concentration 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 210, sec. 13.6342. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶20. 

13.3629  Other evidence 
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13.36291  Police officer's testimony 
that he detected odor of 
marijuana when he 
stopped defendant 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

13.36292  Blood-alcohol chart 

 For cases dealing with this subject, see sec. 
18.473. 

13.36293  Defendant's prior 
convictions to prove 
"prohibited alcohol 
concentration" element of 
crime when charge 
involves operation with 
blood alcohol 
concentration of .08 percent 
or more; i.e., defendant's 
prior convictions, etc., 
under Wis. Stat. § 
343.307(1) offered to show 
he is subject to lower 
prohibited blood alcohol 
concentration 

 For cases dealing with this subject, see sec. 
37.2141. 

13.363  In prosecutions involving 
controlled substances 

13.3631  Presence of weapons in 
premises alleged to be site of 
drug dealing 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 63, sec. 5.134. 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶35-39. 

13.3632  Expert opinion testimony by 
law enforcement officer that, 
based on items found on 
premises, residents of premises 
were engaged in drug dealing 

 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 13-6, sec. 13.3631. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

13.3633  Expert opinion testimony by 
law enforcement officer that 
gang activity and drug dealing 
are often related 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

13.3634  Evidence of plea bargain with 
person defendant contends was 
owner of controlled substance 
he is accused of possessing 

 State v. Hargrove, 159 Wis. 2d 69, 464 N.W.2d 14, 
469 N.W.2d 181 (Ct. App. 1990): 1990 Term, p. 13-2, 
sec. 13.3611. 

13.3635  Evidence that defendant 
threatened to kill undercover 
officer to whom he sold 
controlled substance 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 13-6, sec. 13.3631. 

13.3636  Unexplained large quantity of 
cash and money orders found 
on defendant's person and in 
his clothing is probative of 
whether he was drug dealer, 
but has no tendency to 
establish that defendant 
knowingly possessed 
controlled substance 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

13.3637  Placement of hands behind 
back in "classic handcuff 
position" when approached by 
police 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

13.3638  Defendant's association with 
person who evidence indicated 
had been involved in drug 
dealing 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

13.3639  Defendant's association with 
Outlaws motorcycle gang 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20051�
http://www.wicourts.gov/html/ca/97/97-0914.htm�
http://www.wicourts.gov/html/ca/97/97-0914.htm�
http://www.wicourts.gov/html/ca/97/97-3403.htm�


13-23 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

13.364  In prosecution for battery to, or 
resisting or obstructing, officer 

13.3641  Prior confrontation with police 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 230, sec. 12.7262. 

13.3642  Evidence of defendant's refusal 
to submit to blood-alcohol test, 
to demonstrate defendant's 
conduct toward police 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): See sec. 44.564. 

13.365  In prosecutions where defendant's 
conviction of felony is element of 
offense 

13.3651  Admissibility of evidence that 
defendant is convicted felon or 
evidence of nature of felony, 
when defendant is ready to 
stipulate he is convicted felon 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 38-3, sec. 38.1313. 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-54. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶27. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶25-34. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 
139 (Ct. App. 1991): 1990 Term, p. 38-1, sec. 
38.1121. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 
38.1121. 

13.366  In prosecutions for battery 

13.3661  Testimony of pharmacist 
regarding effect of medication 
defendant had taken to show 
he lacked intent to harm or felt 
need to defend himself 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 
33.1121. 

13.3662  Evidence that defendant, after 
biting victim, said, "I've got 
AIDS and now you've got it." 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 
33.1122. 

13.367  In prosecutions for theft, robbery, 
and other property crimes 

13.3671  Defendant's possession of 
property other than that to 
which charge relates 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 13-4, sec. 13.3621. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

13.3672  Fact that victim defecated in 
pants 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

13.368  In prosecutions for criminal 
trespass to medical facility 

13.3681  Evidence regarding abortions 
performed in facility, facility's 
profitability, employe's attitude 
toward abortion, etc. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 13-4, sec. 13.3631. 

13.369  In prosecutions for other offenses 
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13.3691  In prosecutions for child 
neglect 

13.36911  Evidence that social 
services department had 
contacts with defendant 
regarding child that did not 
result in any action on part 
of department 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 13-3, 
sec. 13.3621. 

13.36912  Evidence that defendant 
received AFDC payments 
and food stamps 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, 
sec. 20.8422. 

13.3692  In prosecutions involving 
receipt of public assistance 

13.36921  Evidence that, as a result of 
billing practices of health 
care provider, hours billed 
were actually worked 
although not necessarily on 
dates indicated, to show 
that misrepresentation on 
medical assistance form 
was not material 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 13-2, sec. 13.3641. 

13.3693  In prosecutions for fleeing 
traffic officer 

13.36931  Fact that defendant was on 
parole and/or violating 
conditions of that parole at 
time of flight 

 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 
(Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281. 

13.3694  In prosecutions for enticing 
child 

13.36941  Fact that defendant was on 
parole and/or violating 
conditions of that parole at 
time of enticement 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

13.3695  In prosecutions involving 
obscenity 

13.36951  Admissibility of survey of 
community attitudes 
toward sexually explicit 
material 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

13.36952  "Comparable" sexually 
explicit material 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

13.3696  In prosecutions for failure to 
support 

13.36961  Evidence of defendant's 
incarceration to establish 
defense of inability to pay 

 For cases dealing with this subject, see sec. 
38.65876. 

13.3697  In prosecutions for exposing 
child to harmful material 

13.36971  Admissibility of material, 
when defendant ready to 
stipulate that it is harmful 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

13.3698  In prosecutions involving child 
pornography 
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13.36981  Evidence of Internet news 
groups to which defendant 
subscribes to demonstrate 
that he knowingly 
possessed child 
pornography 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

13.3699  In prosecutions for offenses 
involving criminal negligence 

13.36991  Evidence of defendant's 
use of marijuana prior to 
incident 

 For cases dealing with this subject, see sec. 
13.3952. 

13.37  Evidence Relating To Victims And 
Witnesses Of Crime 

13.371  Mental condition and capacity of 
witness 

 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 
(1979): 1979 Term, p. 58, sec. 5.134. 

 For cases dealing with the admissibility of 
psychiatric or psychologic testimony relating to the 
mental condition or capacity of a witness, see sec. 
18.522. 

13.372  Threats against victims and 
witnesses 

 For cases dealing with this subject, see sec. 13.32. 

13.373  Character of victims and witnesses 

 For cases dealing with this subject, see secs. 
20.8211 and 20.8221. 

13.374  Specific instances of conduct of 
victims and witnesses 

 For cases dealing with this subject, see secs. 
20.8212 and 20.8222. 

13.375  Victim syndrome evidence 

13.3751  Rape trauma syndrome 

 For cases dealing with this subject, see sec. 
18.731. 

13.3752  Child sexual assault and incest 
victim syndrome 

 For cases dealing with this subject, see sec. 
18.732. 

13.3753  Battered child syndrome 

 For cases dealing with this subject, see sec. 
18.733. 

13.3754  Battered woman syndrome 

 For cases dealing with this subject, see sec. 
18.734. 

13.376  Witness's offer to take, or taking of, 
polygraph examination 

 For cases dealing with this subject, see sec. 
13.3842. 

13.377  Witness's bias or motive 

13.3771  Witness's bias or motive for 
testifying 

13.37711  In general 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 16-2, sec. 16.142. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 58, sec. 5.138. 

 For cases dealing with the admissibility of 
evidence relating to unrelated plea bargains 
between the prosecution and a state's witness, see 
sec. 13.37995. 

 For cases dealing with the admissibility of 
evidence regarding why a state's witness was 
granted immunity, see sec. 13.3794. 

 For cases dealing with this subject in the context 
of impeaching a witness, see sec. 16.22. 

13.37712  When police officer is 
witness and defendant 
testifies that officer abused 
him 
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 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶1-25. 

13.3772  Witness's motive for 
recantation of accusation 

13.37721  In general 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶29-31. 

13.37722  When defendant attacks 
credibility of hearsay 
declarant who has 
implicated defendant in 
crime by introducing 
testimony of witness that 
declarant has recanted 
accusation, state may 
introduce evidence of 
witness's gang affiliation 
to provide motive for 
declarant's recantation 

 For cases dealing with this subject, see sec. 
15.743. 

13.378  Opinion concerning witness's 
credibility 

 For cases dealing with this subject, see sec. 
20.841. 

13.379  Other evidence 

13.3791  Failure of witness to appear at 
previous trial dates 

 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 
(1980): 1979 Term, p. 58, sec. 5.136. 

13.3792  Victim's statement he/she did 
not want defendant to go to jail 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 62, sec. 5.133. 

13.3793  Prior conviction of witness 

13.37931  When offered to impeach 
witness's credibility 

 For cases dealing with this subject, see sec. 
16.141. 

13.37932  When offered for purpose 
other than impeaching 
credibility 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶12-18. 

13.37933  Using prior conviction(s) to 
impeach credibility is 
different from using prior 
conviction(s) in connection 
with some other issue in 
case 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶16. 

13.3794  Why witness granted immunity 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 40, sec. 5.133. 

13.3795  Evidence of address of crime 
victim or family member or 
employer 

13.3796  Victim's prior sexual conduct 

 For cases dealing with this subject, see sec. 
13.3611. 

13.3797  Fact that victim or witness has 
not commenced civil lawsuit 
against defendant 

 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 
(1989): 1988 Term, p. 13-5, sec. 13.373. 

13.3798  Nature and extent of victim's 
injuries 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 13-5, sec. 13.372. 

13.3799  Other evidence 

13.37991  State of mind of victim 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

13.37992  Credibility of witnesses 

 For cases dealing with this subject, see secs. 
18.251, 18.52, and 20.841. 
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13.37993  Reason for witness's 
recantation of accusation 

 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 
(Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731. 

13.37994  Post-assault conduct of 
sexual assault victim 

 For cases dealing with this subject, see sec. 
20.8422. 

13.37995  Prior unrelated plea 
bargains between 
prosecution and state's 
witness 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 58, sec. 5.131. 

13.37996  Witness's multiple 
personality disorder 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

13.37997  Witness suggestibility and 
proper interrogation 
techniques for crime 
victims and witnesses, 
particularly young children 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶3. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶1, 27-29. 

13.37998  Fact that witness is on 
probation 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶25. 

13.38  Other Evidence 

13.381  Evidence that person other than 
defendant committed crime 

13.3811  In general 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶157-183. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 
899 (1997): 1996 Term, p. 13-5, sec. 13.3841. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 
580 (1989): 1988 Term, p. 13-6, sec. 13.3822. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 58, sec. 5.132. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶44-45. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 
(Ct. App. 1994): 1994 Term, p. 13-6, sec. 13.3811. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 118, sec. 5.893. 

 For cases dealing generally with the 
admissibility of evidence tending to show that 
someone other than the defendant committed the 
crime charged, see sec. 28.51. 

13.3812  Motive and opportunity of 
other person to commit crime 
with which defendant charged 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶157-183. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 118, sec. 5.893. 

13.3813  Commission of crimes similar 
to that for which defendant is 
standing trial, but which 
occurred while defendant was 
in custody 
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 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 13-4, sec. 13.381. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶45. 

13.3814  Confession of other person 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 58, sec. 5.132. 

13.3815  Evidence that other person had 
committed similar crime 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 
580 (1989): 1988 Term, p. 13-6, sec. 13.3822. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311. 

 For cases dealing with the admissibility of other 
crimes evidence to show that third party 
committed crime with which defendant charged, 
see sec. 14.321. 

13.3816  Threats by other person to 
harm victim or victim's 
property 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311. 

13.3817  Evidence, in case raising 
defense of mistaken identity, of 
other suspects matching 
defendant's description 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 

13.3818  Denny test for determining 
admissibility of this sort of 
evidence 

13.38181  Test in general 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶157-183. 

13.38182  Does not apply to "frame-
up" evidence 

 For cases dealing with this subject, see sec. 
13.3952. 

13.38183  Only applicable when 
evidence admitted to 
establish "motive" of one 
or more third parties to 
commit charged crime 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

13.3819  Other evidence and matters 

13.38191  Victim's reaction upon 
seeing photograph of 
person who defendant 
claims was assailant 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 28-2, sec. 28.51. 

13.38192  When there is series of 
similar crimes, fact that 
state is unable to prove that 
defendant committed all of 
the crimes does not tend to 
establish that he did not 
commit any of them 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶45. 

13.38193  Evidence that defendant 
was mistakenly identified 
as perpetrator of similar 
crime occurring about the 
same time and in the same 
area as charged crimes 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶23-30. 

13.382  Mathematical probability evidence 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 13-6, sec. 13.382. 

13.383  Defendant's acquittal of related 
crime 
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 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 98, sec. 8.571. 

 For cases dealing with the defendant's 
constitutional right to introduce evidence of his 
acquittal of a related crime, see sec. 28.53. 

13.384  Offer to take, or taking of, 
polygraph examination 

13.3841  Offer or taking by defendant 

13.38411  In general 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶39-41. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶23-31. 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 73, sec. 5.131. 

 State v. Craft, 93 Wis. 2d 55, 286 N.W.2d 619 (Ct. 
App. 1979): 1979 Term, p. 58, sec. 5.137. 

13.38412  When offer to take test is 
result of attorney's 
suggestion or direction 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶40. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶23-31. 

13.38413  Requirement that 
defendant believed results 
would be admissible 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶39, 41. 

13.3842  Offer or taking by witness 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 72, sec. 5.816. 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611. 

13.385  Offer to take DNA test 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

13.386  Habit; routine practice 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶17. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 13-7, sec. 13.383. 

13.387  Codefendant's conduct 

13.3871  Flight 

 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 
(Ct. App. 1984): 1984 Term, p. 97, sec. 5.1421. 

13.3872  Guilty plea 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 40, sec. 5.134. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 55, sec. 5.31. 

13.388  Evidence of defendant's 
consciousness of innocence 

13.3881  In general 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

13.3882  Defendant's offer to take, or 
taking of, polygraph 
examination 

 For cases dealing with this subject, see sec. 
13.384. 

13.3883  Defendant's offer to take DNA 
test 

 For cases dealing with this subject, see sec. 
13.385. 
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13.389  Other evidence 

13.3891  Defendant's motive for 
committing crime 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 13-7, sec. 13.385. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 96, sec. 5.144. 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 62, sec. 5.131. 

13.3892  Speculation by police 
investigator that perpetrator of 
crime was left-handed 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶48. 

13.3893  Defendant's solicitation of 
murder of victim or other 
witness to crime 

 For cases dealing with this subject, see sec. 
13.3383. 

13.3894  Silence in face of accusation 

 For cases dealing with this subject, see sec. 
20.8697. 

13.3895  Witness's inability to identify, 
at preliminary examination, 
defendant as perpetrator of 
another robbery defendant is 
believed to have committed 
after witness has identified 
him at lineup 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶42-45. 

13.3896  Evidence in ch. 980 
commitment proceeding that 
respondent will be on 
probation or parole if not 
adjudicated and committed as 
sexually violent person 

 For cases dealing with this subject, see sec. 
10.7896. 

13.3897  Detective's testimony that, in 
the past, he had found certified 
medical records to be reliable 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶17. 

13.3898  Evidence of misidentification 
of defendant 

13.38981  Evidence that defendant 
was mistakenly identified 
as perpetrator of similar 
crime occurring about the 
same time and in the same 
area as charged crimes 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶23-30. 

13.3899  Where witness's identification 
is at issue, evidence that 
witness knew defendant 
because he had been in jail 
with him 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶47. 

13.39  Other Evidence (cont'd) 

13.391  Solicitation of perjury 

13.3911  By defendant 

 For cases dealing with this subject, see sec. 
13.336. 

13.3912  By third party 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 79, sec. 4.383. 

13.392  Flight 

13.3921  By defendant 

 For cases dealing with this subject, see sec. 
13.332. 

13.3922  By codefendant 

 For cases dealing with this subject, see sec. 
13.3871. 

13.393  Criminal complaint 
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13.3931  In general 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822. 

13.3932  When defendant's confession 
denies and admits matters in 
complaint 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822. 

13.394  Defendant's explanation for 
making confession or incriminating 
admission 

13.3941  In general 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

13.3942  Explanation that he confessed 
or made incriminating 
admission to protect someone 
else who had previously been 
convicted of similar offense 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

13.395  Other evidence 

13.3951  "Frame-up" evidence 

13.39511  In general 

 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 
899 (1997): 1996 Term, p. 13-5, sec. 13.3841. 

13.39512  Denny test for determining 
admissibility of evidence 
that someone other than 
defendant committed crime 
is not applicable to "frame-
up" evidence 

 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 
899 (1997): 1996 Term, p. 13-5, sec. 13.3841. 

13.3952  Defendant's use of marijuana, 
to prove criminal negligence 

13.39521  Admissibility of this 
evidence 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶41-56. 

13.39522  Need for "conditional 
relevance" instruction 
when this evidence 
admitted 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶57. 

13.3953  Testimony regarding 
characteristics of people living 
in community from which 
defendant and/or witnesses 
come 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶1, 16-17. 

13.3954  Defendant's criminal history 

13.39541  In general 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶81-90. 

13.39542  As evidenced by document 
that witness testified was a 
bail bond for defendant in 
another criminal case 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶81-90. 

13.396  Other evidence (cont'd) 

13.3961  Defendant's homosexuality 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 13-7, sec. 13.385. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 96, sec. 5.144. 

13.3962  Evidence offering explanation 
for defendant's failure to testify 

 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 
(Ct. App. 1997): 1997 Term, p. 13-13,sec. 13.382. 

13.3963  Letter written by defendant 
displaying angry, demeaning, 
and disrespectful attitude 
toward girlfriend 
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 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1998 Term, p. 13-6, sec. 13.3613. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1998 Term, p. 13-10, sec. 13.3613. 

13.3964  Prosecutor's statement in prior 
prosecution regarding 
credibility of state's witness in 
present prosecution 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

13.3965  Statement of prosecutor in 
prior proceeding to 
demonstrate defendant's intent, 
belief or state of mind at time 
he gave testimony for which he 
is being prosecuted for 
defamation and perjury 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

13.3966  Evidence regarding element 
that defendant admits 

13.39661  Evidence of defendant's 
prior convictions, etc., 
offered to show status 
required to make conduct 
criminal, when defendant 
admits status 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶28. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶25-34. 

13.39662  Evidence relating to 
element not inadmissible 
when such evidence 
necessary for full 
evidentiary richness and 
narrative integrity in state's 
presentation of case 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

13.39663  Evidence of defendant's 
prior conviction, when 
defendant admits 
conviction and is ready to 
stipulate to it 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-54. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶27. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶25-34. 

13.3967  Defendant's prior, general 
threat to shoot anyone who 
interrupted him in the course 
of his criminal activity 

 For cases dealing with this subject, see sec. 
13.324. 

13.3968  Evidence relating to element of 
charged crime that defendant 
does not dispute at trial 

 For cases dealing with this subject, see sec. 
13.128. 

13.3969  Evidence relating to element of 
offense to which defendant is 
ready to stipulate 

 For cases dealing with this subject, see sec. 
12.6127. 

13.397  Other evidence (cont'd) 

13.3971  Testimony expressed in terms 
of possibility 

 For cases dealing with this subject, see sec. 
13.123. 

13.3972  Evidence of unrelated 
violations of written work rules 
and regulations when 
defendant prosecuted for 
criminal activity while on job 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 
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13.3973  Absence of fingerprints 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

13.3974  Absence of gun powder residue 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

13.3975  Polling data and survey results; 
survey of community attitudes 

13.39751  In general 

 For cases dealing with this subject, see sec. 
20.8571. 

13.39752  Attitudes toward sexually 
explicit material in 
prosecution for crime 
involving obscenity 

 For cases dealing with this subject, see sec. 
13.36951. 

13.3976  Demeanor of victim's parents at 
hospital (e.g., lack of being 
surprised by victim's injuries) 
offered by homicide defendant 
who has asserted that parents, 
not defendant, inflicted fatal 
injuries on victim 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

13.3977  Defendant's jealousy of victim 

 For cases dealing with this subject, see sec. 
20.8591. 

13.3978  Evidence of defense witness's 
substantial sentences, and lack 
of any realistic possibility of 
parole eligibility under them, 
offered to impeach witness's 
claim that he committed crime 
with which defendant charged 
by showing that witness had 
nothing to lose by making that 
claim 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 
19.311. 

13.3979  Possible penalties for offense 

 For cases dealing with the impropriety of a 
prosecutor's reference to possible penalties in 
closing argument, see sec. 8.4397. 

13.398  Other evidence (cont'd) 

13.3981  Evidence that police did not 
pursue other leads in case 
vigorously or at all 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 

13.3982  Pending investigations 
concerning alleged sexual 
conduct with patients by 
psychiatrist-witness 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 16-2, sec. 16.142. 

13.3983  Expert testimony about gangs 
and their activities 

 For cases dealing with this subject, see sec. 
18.256. 

13.3984  After-the-fact explanation that 
events did not unravel as one 
wanted them to is irrelevant to 
state of mind at time events 
were transpiring 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 32-1, sec. 32.1112. 

13.3985  Testimony that witness did not 
tell story admitted at trial on 
other occasions 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-12, sec. 15.71. 

13.3986  Testimony about victim's 
wounds 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 58, sec. 5.135. 

13.3987  Vacillation of arrestees 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 58, sec. 5.1392. 
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13.3988  Pending investigations 
concerning alleged sexual 
misconduct with patients by 
psychiatrist-witness 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142. 

13.3989  Evidence relating to 
defendant's mental condition 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

 For cases dealing with psychiatric evidence 
relating to a defendant's mental condition, see secs. 
18.53 and 18.54. 

13.399  Other evidence (cont'd) 

13.3991  Evidence that the defendant 
has never been convicted of a 
crime or has not engaged in 
other criminal conduct 

13.39911  In general 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211. 

13.39912  Evidence that defendant 
has not sexually assaulted 
other available children in 
prosecution for sexual 
assault of a child 

 For cases dealing with this subject, see sec. 
13.36182. 

13.3992  Evidence completing story of 
crime 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 58, sec. 5.1391. 

 For cases dealing with the admissibility of other 
crimes evidence to complete the story of the crime, 
see sec. 14.237. 

13.3993  Defendant's possession of a 
weapon 

 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 
467 (1978): 1977 Term, p. 41, sec. 5.21. 

13.3994  Verdict in another case 

13.39941  Case(s) holding that verdict 
is opinion, not admissible 
fact 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 98, sec. 8.571. 

13.39942  Case(s) holding that jury is 
not witness and verdict is 
not opinion 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶38. 

13.3995  Evidence of intoxication to 
show untrustworthiness of 
defendant's statement 

13.39951  In general 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

13.39952  Evidence of preliminary 
breath test results 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

13.3996  Evidence of crime of which 
defendant was previously 
acquitted 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

13.3997  Fact that defendant was on 
parole and/or violating 
condition of that parole at time 
of offense 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 
(Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281. 

13.3998  Evidence that defendant 
threatened to kill undercover 
officer to whom he sold 
controlled substance 
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 For cases dealing with this subject, see sec. 
13.3635. 

13.3999  Evidence of past uncontrolled 
or violent behavior to show 
likelihood of future 
uncontrolled or violent 
behavior 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶22. 
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Chapter 14  
Other Crimes, Wrongs, Or Acts Evidence 
 
 
 
14.1  General Rule: Inadmissible To Prove 

Character 

14.11  In General 

 Huddleston v. United States, 108 S. Ct. 1496 (1988): 
1987 Term, p. 14-1, sec. 14.212. 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶55-56, 62. 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶28. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶82. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶19. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶11-12. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶29. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶46-48. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶87. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶127. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 14-3, sec. 14.234. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 

 State v. Grant, 139 Wis. 2d 45, 406 N.W.2d 744 
(1987): 1986 Term, p. 200, sec. 10.62. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 81, sec. 5.2231. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 111, sec. 5.2233. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 109, sec. 5.221. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 85, sec. 5.222. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 76, sec. 5.451. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 63, sec. 5.21. 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 64, sec. 5.221. 
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 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 65, sec. 5.221. 

 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 
(1980): 1979 Term, p. 59, sec. 5.21. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 59, sec. 5.21. 

 State v. Draize, 88 Wis. 2d 445, 276 N.W.2d 784 
(1979): 1978 Term, p. 54, sec. 5.21. 

 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 
(1979): 1978 Term, p. 54, sec. 5.21. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 41, sec. 5.21. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 40, sec. 5.21. 

 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 
467 (1978): 1977 Term, p. 41, sec. 5.21. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶20. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶14. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶15. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶27-28. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶14, 18. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶14. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶32. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶20-
23. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶21. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶8. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 14-1, sec. 14.131. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 
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 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.212. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 14-2, sec. 14.231. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 101, sec. 5.21. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 103, sec. 5.2231. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 112, sec. 5.2233. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 64, sec. 5.21. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 63, sec. 5.21. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 63, sec. 5.21. 

 Vanlue v. State, 87 Wis. 2d 455, 275 N.W.2d 115 
(Ct. App. 1978): 1978 Term, p. 54, sec. 5.21. 

14.12  Exceptions To General Rule 

 For cases dealing with this subject, see sec. 14.2. 

14.13  Determining Whether Evidence Is 
Other Crimes, Wrongs, Or Acts 
Evidence 

14.131  In general 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶28-30. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶21-
23. 

 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 
617 N.W.2d 902, 2000 Term WCA-75, at ¶1-8. 

14.132  Flight is not other acts evidence 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶29. 

14.133  Evidence is not "other acts" 
evidence if it is part of panorama of 
evidence needed to completely 
describe crime that occurred and is 
thereby inextricably intertwined 
with crime 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶28. 

14.14  Other Matters 

14.141  Applicability of general rule to 
evidence of other crimes, wrongs, 
or acts of third parties 

 For cases dealing with this subject, see sec. 
14.322. 

14.142  Admissibility of other crimes 
evidence not controlled by 
predispositions or presumptions in 
favor of or against admissibility, 
but rather by well-established rules 
of evidence 

 For cases dealing with this subject, see sec. 
14.281. 

14.143  Other crimes, wrongs, or acts 
evidence rule not applicable when 
prior convictions used for 
impeachment purposes 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 14-1, sec. 14.131. 
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14.144  Admissibility of evidence that does 
not specifically detail prior crime, 
wrong or act, but conveys message 
that prior crime, wrong or act was 
engaged in, is analyzed under law 
of "other crimes, wrongs or acts" 
evidence 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

14.145  Other crimes, wrongs, or acts 
evidence not excluded because it is 
irrelevant, but because it is unfairly 
prejudicial 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 14-1, sec. 14.132. 

14.146  Other crimes rule not applicable at 
sentencing 

 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 
(Ct. App. 1998): 1998 Term, p. 14-1, sec. 14.131. 

14.147  Defendant's formal concession of, 
or stipulation to, element of offense 
may render evidence relevant to 
that element inadmissible 

 For cases dealing with this subject, see secs. 
12.6127 and 14.2154. 

14.148  Reasons for rule excluding other-
acts evidence 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶54. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶11. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶30. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶49. 

14.149  Other matters 

14.1491  General rule does not apply in 
commitment proceeding under 
ch. 980, Wis. Stats., to evidence 
offered to prove that 
respondent has mental disorder 
that makes it substantially 
probable that he or she will 
commit acts of sexual violence 
in future 

 For cases dealing with this subject, see sec. 
10.7862. 

14.1492  General rule excluding other 
acts evidence is limited to 
evidence used to prove past 
acts; it does not exclude other 
acts evidence introduced to 
prove future conduct or 
behavior 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶1-14. 

14.2  Exceptions: Admissible For Other Purposes 

14.21  General Principles 

14.211  Rule that evidence is admissible for 
other purposes in general 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶20. 

14.212  Purposes for which evidence may 
be used in general 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶15. 

14.2121  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶54, 62-63. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶19. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶11-12. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶29, 54. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶127. 
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 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 14-3, sec. 14.234. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 97, sec. 5.2221. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 81, sec. 5.2231. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 111, sec. 5.2233. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 109, sec. 5.221. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 85, sec. 5.222. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 64, sec. 5.221. 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 64, sec. 5.221. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 65, sec. 5.221. 

 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 
(1980): 1979 Term, p. 59, sec. 5.221. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 59, sec. 5.221. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶20. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶14. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶28. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶32. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶8. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 14-1, sec. 14.131. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 
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 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.212. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 14-2, sec. 14.231. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 103, sec. 5.2231. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 41, sec. 3.321. 

14.2122  Purposes specified in statute 
are merely illustrative and not 
exclusive 

 For cases dealing with this subject, see sec. 
14.213. 

14.213  Three-prong test to be employed to 
determine admissibility (Sullivan 
analysis) 

 Huddleston v. United States, 108 S. Ct. 1496 (1988): 
1987 Term, p. 14-1, sec. 14.212. 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶57-60. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶20. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶32, 54-75. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶50. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8.36, sec. 8.6811. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 14-3, sec. 14.234. 
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 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶9. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶21. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶15. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶16. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶27. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶14. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶9. 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶26. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶39. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶14. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶28. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶17-18. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶34. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶8. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶39. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶17. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶10. 

 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶2-5. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶9. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 
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 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 
38.1121. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.212. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 

14.214  Purposes not limited to those 
specified in statute governing 
admissibility of "other crimes, 
wrongs, or acts" evidence (i.e., Wis. 
Stat. § 904.04(2)) 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶63. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶19. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶54. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶14. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112. 

14.215  Applicability of exceptions to other 
crimes, wrongs, or acts of third 
parties 
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 For cases dealing with this subject, see sec. 
14.322. 

14.216  When element not in issue, other 
crimes evidence relevant to that 
element is not admissible 

14.2161  In general 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-7, sec. 14.2141. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶17. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234. 

 For cases dealing generally with the 
admissibility and relevancy of evidence going to 
element defendant does not dispute, see sec. 
13.128. 

14.2162  All elements of crime are in 
issue whether or not defendant 
disputes element 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶69. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶77, 121. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶48. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶26-27. 

 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 
128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 
14.2153. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 For cases dealing with state's right to introduce 
other crimes evidence relevant to issue it must 
prove even though defendant does not contest 
issue, see sec. 14.217. 

14.2163  Intent is in issue 
notwithstanding defendant's 
denial of commission of any 
criminal act 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

14.2164  If defendant offers to formally 
concede, admit, or stipulate to 
element (e.g., status element, 
such as prior conviction), 
evidence relevant to that 
element may not be admissible 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶27. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶20-21. 

14.21641  In general 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-54. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶100-133. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶25-34. 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶4-8. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶14, 41-
49. 
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 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 
128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 
14.2153. 

 For cases dealing generally with this subject, see 
sec 12.6127. 

14.21642  Defense counsel not 
required to enter into 
stipulation to avoid being 
found ineffective 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶7. 

14.21643  Court and prosecutor are 
not required to accept 
concession or stipulation 

 For cases dealing with this subject, see sec. 
14.2162. 

14.21644  If defendant concedes or 
stipulates to element and, 
therefore, other crimes 
evidence relevant to that 
element is not admitted, 
defendant forfeits right to 
complain about trial court's 
ruling admitting other 
crimes evidence 

 For cases dealing with this subject, see sec. 
14.345. 

14.2165  State may introduce other 
crimes evidence relevant to 
issue it must prove even 
though defendant does not 
contest issue 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.214. 

 For cases dealing with principle that all elements 
of crime are in issue whether or not defendant 
disputes element, see sec. 14.2152. 

14.217  Defendant's formal concession of, 
or stipulation to, element of offense 
to which other acts evidence relates 
(Wallerman stipulation) 

14.2171  Validity of 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶100-118, 136. 

14.2172  Court and prosecutor are not 
required to accept concession 
or stipulation 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶118-130. 

14.2173  May render evidence relevant 
to that element inadmissible 

 For cases dealing with this subject, see sec. 
14.2154. 

14.2174  Defense counsel not required 
to enter into stipulation to 
avoid admission of other acts 
evidence 

 For cases dealing with this subject, see sec. 
14.21542. 

14.218  Admissibility of other crimes 
evidence not controlled by 
predispositions or presumptions in 
favor of or against admissibility, 
but rather by well-established rules 
of evidence 

 For cases dealing with this subject, see sec. 
14.281. 

14.219  Other matters 

14.2191  Other-acts-evidence rule not 
limited to acts, but also 
includes verbal statements 
even when not acted upon 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 
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14.2192  Admissibility of evidence that 
does not specifically detail 
prior crime, wrong or act, but 
conveys message that prior 
crime, wrong or act was 
engaged in, is analyzed under 
law of "other crimes, wrongs or 
acts" evidence 

 For cases dealing with this subject, see sec. 
14.144. 

14.2193  Defendant's formal concession 
of or stipulation to element of 
offense may render evidence 
relevant to that element 
inadmissible 

 For cases dealing with this subject, see sec. 
14.2154. 

14.2194  Determining whether evidence 
is other crimes, wrongs, or acts 
evidence 

 For cases dealing with this subject, see sec. 14.13. 

14.2195  Other crime, wrong, or act need 
not precede crime at issue 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

14.22  Greater Latitude Rule Applicable In 
Particular Types Of Cases 

14.221  Sex crimes cases, particularly those 
involving children 

14.2211  In general 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶83-88. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶51-52. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 97, sec. 5.2221. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 81, sec. 5.2221. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 85, sec. 5.222. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 59, sec. 5.222. 

 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 
258 (1978): 1977 Term, p. 42, sec. 5.224. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶17. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶14. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶9. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶18. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶10, 
12. 

 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶2-3. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 
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 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 14-2, sec. 14.231. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 103, sec. 5.222. 

14.2212  Greater latitude rule in sex 
crimes cases applies to all 
stages or steps of admissibility 
analysis 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶53. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶14. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶9. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶18. 

14.2213  Greater latitude rule in sex 
crimes cases does not apply 
only to prior acts of sexual 
assault or other sexual activity, 
but to all other acts 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶83-88. 

14.2214  Greater latitude rule applicable 
in child sexual assault cases 
applies when adult victim 
functions at level of child due 
to diabilities 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶17, 19. 

14.2215  Greater latitude rule applies  
not only to prior sexual 
assaults, but also to defendant's 
possession of pornography 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶19. 

14.222  Child physical abuse and death 
cases 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 81, sec. 5.2222. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 110, sec. 5.722. 

14.23  First Prong Of Test For Admissibility: 
Evidence Must Be Offered For 
Permissible Purpose 

14.231  General principles 

14.2311  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶61-63. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶20-21. 

14.2312  Purposes for which evidence 
may be admitted in general 

 For cases dealing with this subject, see sec. 
14.211. 

14.2313  There is no requirement that 
purpose for which evidence of 
other act is proffered be 
element of crime 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶30. 

14.2314  Proponent of evidence must 
demonstrate proper purpose by 
preponderance of evidence 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶63. 
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14.232  To prove intent 

14.2321  In general 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

 United States v. Lane, 106 S. Ct. 725 (1986): 1985 
Term, p. 26, sec. 2.351. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶70. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶4. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 81, sec. 5.2231. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 111, sec. 5.2233. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 76, sec. 5.451. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 64, sec. 5.221. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 65, sec. 5.2231. 

 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 
(1980): 1979 Term, p. 60, sec. 5.2234. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 41, sec. 5.221. 

 Peasley v. State, 83 Wis. 2d 224, 265 N.W.2d 506 
(1978): 1977 Term, p. 41, sec. 5.221. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶17. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶15. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶40. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶17, 20. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶28. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶17-25. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶5-
22. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶8-
17. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶11. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 
(Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281. 

 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 
128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 
14.2153. 
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 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 

 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 
411 (Ct. App. 1985): 1985 Term, p. 174, sec. 12.3322. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 103, sec. 5.2231. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 112, sec. 5.2233. 

 Vanlue v. State, 87 Wis. 2d 455, 275 N.W.2d 115 
(Ct. App. 1978): 1978 Term, p. 54, sec. 5.21. 

14.2322  Intent is in issue 
notwithstanding defendant's 
denial of commission of any 
criminal act 

 For cases dealing with this subject, see sec. 
14.2153. 

14.2323  When state does not have to 
prove intent, other-acts 
evidence is not admissible to 
show proof of intent 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶17. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶11. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

14.2324  To prove that police officer 
intended to frame defendant 

 For cases dealing with this subject, see sec. 
14.2578. 

14.233  To prove motive 

 For cases dealing with this subject, see sec. 
45.2983. 

14.2331  Motive of defendant for 
committing crime 

14.23311  In general 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶4, 60. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶58, 62, 84. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 
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 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 97, sec. 5.2221. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 76, sec. 5.451. 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 64, sec. 5.221. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 59, sec. 5.2232. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 59, sec. 5.2231. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶1-39. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶17. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶28. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶5-
22. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶28-31. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶8-
17. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶12. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 
(Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281. 

 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 
128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 
14.2153. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 14-9, sec. 14.232. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 14-2, sec. 14.231. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 
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 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 103, sec. 5.2231. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 103, sec. 5.222. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 41, sec. 3.321. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 65, sec. 5.2234. 

14.23312  When state does not have 
to prove intent, other-acts 
evidence is not admissible 
to show proof of motive 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶17. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

14.23313  Other crimes evidence may 
be admitted to establish 
motive if there is 
relationship between other 
acts and charged offense or 
if there is a purpose or 
intent element to the 
charged crime 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶30. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶12. 

14.23314  When defendant charged 
with committing sexual 
assault involving unusual 
sexual activity, defendant's 
possession of pornography 
displaying that activity 
may be introduced to prove 
motive 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶1-39. 

14.23315  There is no requirement 
that motive that other act is 
offered to  prove be 
element of crime 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶30. 

14.23316  To provide motive for 
shooting victim other than 
self-defense, when 
defendant claims self-
defense 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶1-106. 

14.2332  Motive of victim to falsely 
accuse defendant of 
committing crime 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

14.2333  Motive of witness to lie 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶15-16. 

14.234  To prove opportunity 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶4, 60. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶17, 20. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 65, sec. 5.2234. 

14.235  To prove scheme or plan 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶4, 59. 
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 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 97, sec. 5.2221. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 111, sec. 5.2233. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 109, sec. 5.221. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 76, sec. 5.451. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 35, sec. 3.32. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 65, sec. 5.2231. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 60, sec. 5.2235. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 59, sec. 5.2231. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶8-
17. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶13. 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 101, sec. 5.21. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 103, sec. 5.222. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 41, sec. 3.321. 

 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 
(Ct. App. 1980): 1980 Term, p. 65, sec. 5.2232. 

14.236  To prove or disprove identity 

14.2361  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶70. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶28-29. 

14.2362  By showing alleged 
perpetrator's mode or method 
of operation (modus operandi) 

14.23621  In general 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 
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 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 14-3, sec. 14.234. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 111, sec. 5.2233. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 85, sec. 5.222. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 76, sec. 5.451. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 35, sec. 3.32. 

 Francis v. State, 86 Wis. 2d 554, 273 N.W.2d 310 
(1979): 1978 Term, p. 54, sec. 5.221. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶28-29. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 101, sec. 5.21. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 
(Ct. App. 1980): 1980 Term, p. 65, sec. 5.2232. 

14.23622  When evidence offered to 
prove identity of third 
party as person who 
committed crime with 
which defendant charged 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

14.2363  To disprove identity of 
defendant as perpetrator by 
showing that he was 
mistakenly identified as 
perpetrator of similar crime 
occurring about the same time 
and in the same area as charged 
crimes 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶23-30. 

14.237  To prove knowledge 

14.2371  In general 

 Huddleston v. United States, 108 S. Ct. 1496 (1988): 
1987 Term, p. 14-3, sec. 14.26. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶45-
52. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

14.2372  Prior abuse of different child in 
prosecution for child homicide 
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 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶45-
52. 

14.2373  To prove knowledge that 
person defendant shot was 
police officer, to rebut claim of 
self-defense 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶1-106. 

14.238  To complete story of crime and to 
put charges in context 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶1-106. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶22-24. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶4, 58. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 110, sec. 5.2232. 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶18. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 
(Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 14-9, sec. 14.232. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 14-3, sec. 14.34. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 14-2, sec. 14.234. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 104, sec. 5.2234. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232. 

 For cases dealing generally with the 
admissibility of evidence completing the story of 
the crime, see sec. 13.3992. 

14.239  To prove absence of mistake or 
accident 

14.2391  In general 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶4, 61. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶58, 84. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 
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 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 64, sec. 5.221. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 65, sec. 5.2231. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶15-16. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶40. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶28. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶17-25. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶5-
22. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶45-
52. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶28-31. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 103, sec. 5.2231. 

14.2392  Evidence may be admitted for 
this purpose even though crime 
charged has no specific intent 
element 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

14.2393  Prior abuse of different child in 
prosecution for child homicide 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶45-
52. 

14.2394  To prove that abusive conduct 
ascribed to officer-witness by 
defendant was not accident 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶15-16. 

14.24  First Prong Of Test For Admissibility: 
Evidence Must Be Offered For 
Permissible Purpose (cont'd) 

14.241  To show depravity of mind 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 64, sec. 5.221. 

 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 
(1979): 1978 Term, p. 54, sec. 5.223. 

14.242  To prove consciousness of guilt 

14.2421  In general 

 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 
585 (1981): 1980 Term, p. 35, sec. 3.32. 

 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 
617 N.W.2d 902, 2000 Term WCA-75, at ¶1-8. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

14.2422  By showing defendant's 
solicitation of murder of victim 
or other witness to crime 

 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 
617 N.W.2d 902, 2000 Term WCA-75, at ¶1-8. 

14.243  To refute defendant's 
misidentification theory 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 59, sec. 5.2233. 
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14.244  To prove negligent driving 

 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 
(1978): 1977 Term, p. 41, sec. 5.222. 

14.245  To show bias of witness 

14.2451  In general 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 41, sec. 5.223. 

14.2452  When police officer is witness 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶15-16, 22. 

14.246  To attack credibility of defendant 
when he has denied conduct on 
direct examination 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 42, sec. 5.225. 

14.247  To prove that death was caused by 
defendant's criminal act, rather 
than naturally 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 8-21, sec. 8.823. 

14.248  To prove basis for charged offense 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

14.249  To prove entrapment or lack of it 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231. 

14.25  First Prong Of Test For Admissibility: 
Evidence Must Be Offered For 
Permissible Purpose (cont'd) 

14.251  To make more probable truth of 
state's case 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112. 

14.252  To show victim's state of mind 

14.2521  In general 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235. 

14.2522  When victim has recanted 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶4, 59. 

14.253  To provide aspect, or prove 
element, of crime 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶59. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶23-27. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

14.254  To impeach defendant 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 85, sec. 5.441. 

14.255  To prove defendant engaged in 
drug dealing by showing he was in 
possession of firearms 

 For cases dealing with this subject, see sec. 
13.3631. 

14.256  To prove defendant's status as 
convicted felon 

14.2561  In general 
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14.2562  When defendant ready to 
stipulate that he is convicted 
felon 

 For cases dealing with this subject, see sec. 
38.14141. 

14.257  Other purposes 

14.2571  To prove intent to defraud 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231. 

14.2572  To prove touching occurred in 
sexual assault prosecution 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶84. 

14.2573  To present evidence that 
supports defendant's defense 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶39. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶23. 

14.2574  To corroborate information 
given to police 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶59. 

14.2575  To prove that victim did not 
consent in sexual assault 
prosecution 

14.25751  Generally, evidence that 
defendant has committed 
other nonconsensual sexual 
assault is not admissible 
because consent is unique 
to particular victim 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶19. 

14.25752  But when other 
nonconsensual sexual 
assault is committed in 
strikingly similar and 
singular way, evidence that 
defendant committed other 
sexual assault is admissible 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 85, sec. 5.222. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶1-24. 

14.2576  To prove future dangerousness 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶22. 

 For cases holding that the general rule excluding 
other acts evidence is limited to evidence used to 
prove past acts (it does not exclude other acts 
evidence introduced to prove future conduct or 
behavior), see sec. 14.1492. 

14.2577  To disprove defense of 
reasonable discipline 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶40. 

14.2578  To prove that police officer 
intended to frame defendant 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶16. 

14.2579  To show how fatal accident 
occurred 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶22-24. 

14.258  Other purposes (cont'd) 

14.2581  To fully present case; to 
provide full presentation of 
case 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶1-106. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶18. 

 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 
(Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 
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14.2582  To establish ability to identify 
substance as controlled 
substance and belief that 
substance was controlled 
substance 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

14.2583  To rebut theory of defense in 
general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶64. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶18. 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶37. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

14.2584  To prove defendant had means 
to commit crime 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

14.2585  To promote credibility of 
state's witness (e.g., victim) 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶4, 59. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶27. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 14-8, sec. 14.238. 

14.2586  To prove intent to obstruct 
justice or avoid punishment, 
thus demonstrating 
consciousness of guilt 

 For cases dealing with this subject, see sec. 
14.242. 

14.2587  To prove nonconsent in sexual 
assault prosecution: 
defendant's prior sexual 
assaults on other women has no 
tendency to prove that present 
victim did not consent 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶10. 

14.2588  In chap. 980 (sexual predator) 
proceeding, to prove defendant 
suffered from mental disorder 
that makes it substantially 
probable that he or she will 
commit acts of sexual violence 
in future 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶1-24. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶35-42. 

 For cases dealing with the inapplicability of the 
rule excluding other crimes evidence in 
commitment proceeding under ch. 980, Wis. Stats., 
when evidence is offered to prove that respondent 
has mental disorder that makes it substantially 
probable the he or she will commit acts of sexual 
violence in future, see sec. 10.7862. 

14.2589  To prove preparation 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 111, sec. 5.2233. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 101, sec. 5.21. 

 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 
178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21. 

14.259  Other purposes (cont'd) 

14.2591  To attack credibility of witness 
on cross-examination 

14.25911  In general 
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 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶16. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

14.25912  To attack defendant's 
credibility as a witness 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212. 

14.25913  When police officer is 
witness 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶16. 

14.2592  To provide explanation why 
defendant made incriminating 
statements (e.g., he desired to 
shield person who had 
committed similar crime in the 
past) 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

14.2593  To impeach, or otherwise test 
credibililty of, victim's 
recantation of original 
accusation 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶4, 59. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 14-9, sec. 14.232. 

14.2594  To impeach credibility by 
showing prior convictions 

 For cases dealing with this subject, see sec. 
14.143. 

14.2595  To rebut defendant's 
exculpatory explanation for 
incriminating fact 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

14.2596  To counter defense, in 
prosecution for failure to cause 
child to attend school regularly, 
that child was uncontrollable 

 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.236. 

14.2597  To show alleged perpetrator's 
mode or method of operation 
(modus operandi) 

 For cases dealing with this subject, see sec. 
14.235. 

14.2598  To rebut defense counsel's 
assertion in opening statements 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

14.2599  To rebut defendant's claim of 
self-defense 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶1-106. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶17-25. 

14.26  Second Prong Of Test For 
Admissibiilty: Requirement That 
Evidence Be Relevant To Issue In Case 

14.261  In general 

 Huddleston v. United States, 108 S. Ct. 1496 (1988): 
1987 Term, p. 14-1, sec. 14.212. 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶67-79. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶25-29. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶62-67. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶59-85. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 
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 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 14-3, sec. 14.234. 

 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 
580 (1989): 1988 Term, p. 14-5, sec. 14.241. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 97, sec. 5.2221. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 81, sec. 5.2231. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 109, sec. 5.221. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 85, sec. 5.222. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶20-25. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶22. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶18-21. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶28. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶19-22. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶35-41. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶8. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶48. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶21. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶10, 
14-17. 

 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶4. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 
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 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 14-2, sec. 14.231. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 

14.262  Evidence relevant only if jury could 
conclude act occurred and 
defendant was actor 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 14-3, sec. 14.242. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶10. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶35. 

 For cases generally holding that other crimes 
evidence is admissible only if jury could find that 
defendant committed the other crime by a 
preponderance of the evidence, see sec. 14.312. 

14.263  To be relevant, evidence must 
relate to disputed issue 

14.2631  In general 

 For cases dealing with this subject, see sec. 
14.2151. 

14.2632  Elements of crime are in 
dispute whether or not the 
defendant affirmatively 
contests them 

 For cases dealing with this subject, see sec. 
14.2152. 

14.2633  Intent is in issue 
notwithstanding defendant's 
denial of commission of any 
criminal act 

 For cases dealing with this subject, see sec. 
14.2153. 

14.2634  If defendant offers to formally 
concede, admit, or stipulate to 
element (e.g., status element 
such as prior convictions), 
evidence relevant to that 
element may not be admissible 

 For cases dealing with this subject, see sec. 
14.2154. 

14.264  To be relevant, evidence must have 
probative value 

14.2641  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶70. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶63. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶79-85. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶21. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶20-22. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

14.2642  Probative value dependent on 
nearness in time, place or 
circumstance 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶70. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶27. 
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 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶64. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶81. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶20-22. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶37-41. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶15-
22. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶29-30. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 For cases dealing with this subject in the context 
of determining whether the probative value of the 
evidence outweighs its prejudicial effect, see sec. 
14.272. 

14.2643  When evidence too remote in 
time to have probative value 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶64. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶37. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶19-
22. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶31. 

 For cases dealing with this subject in the context 
of the trial court's duty to determine whether 
probative value outweighs prejudicial effect, see 
sec. 14.2723. 

14.2644  Similarity and nearness are not 
always required to give 
evidence probative value; 
dissimilar events can be 
relevant to one another 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶70. 

14.265  State may introduce other crimes 
evidence relevant to issue it must 
prove even though defendant does 
not contest issue 

 For cases dealing with this subject, see sec. 
14.217. 

14.266  Evidence not rendered irrelevant 
because it relates to other crime of 
which defendant was previously 
acquitted 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

14.267  In assessing relevance, probative 
value of other acts evidence 
depends on the other incident’s 
nearness in time, place and 
circumstances to the alleged crime 
or to the fact or proposition sought 
to be proved 

14.2671  In general 

 For cases dealing with this subject, see sec. 
14.2642. 

14.2672  When evidence too remote in 
time to have probative value 

 For cases dealing with this subject, see sec. 
14.2643. 
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14.2673  Similarity and nearness are not 
always required to give 
evidence probative value; 
dissimilar events can be 
relevant to one another 

 For cases dealing with this subject, see sec. 
14.2644. 

14.268  Relevancy of particular other acts 
evidence 

14.2681  Evidence showing defendant to 
be drug dealer where 
defendant claims self-defense 
when he shoots at police who 
are executing no-knock warrant 
at his residence 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶1-106. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶20-25. 

14.269  Other matters 

14.2691  Proponent of evidence has 
burden to establish its 
relevance 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶68. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶53. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶20. 

14.2692  Evidence of behavior as child 
has less probative value than 
behavior that occurred while 
person was adult 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶20. 

14.2693  Implicit in decision that 
evidence is relevant is that jury 
could find by preponderance of 
evidence that defendant 
committed other act 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶40. 

14.27  Third Prong Of Test For Admissibility: 
Trial Court's Duty To Determine 
Whether Probative Value Outweighs 
Prejudicial Effect And Other 
Countervailing Factors 

14.271  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶80-104. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶32-33. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶68-75. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶86-91. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 14-3, sec. 14.234. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 97, sec. 5.2221. 
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 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 81, sec. 5.2231. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 113, sec. 5.24. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 109, sec. 5.221. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 85, sec. 5.222. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 66, sec. 5.24. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 66, sec. 5.24. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 60, sec. 5.23. 

 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 
(1980): 1979 Term, p. 60, sec. 5.23. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 60, sec. 5.23. 

 State v. Draize, 88 Wis. 2d 445, 276 N.W.2d 784 
(1979): 1978 Term, p. 54, sec. 5.21. 

 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 
(1979): 1978 Term, p. 55, sec. 5.23. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 42, sec. 5.24. 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 42, sec. 5.24. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶26-32. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶31. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶22-24. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶17-19. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶28. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶23-25. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶8, 
23-27. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶32-34. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶10, 
17. 

 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶4. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 
128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 
14.2153. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 
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 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 14-5, sec. 14.273. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 
(Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.212. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 14-2, sec. 14.231. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 105, sec. 5.24. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 103, sec. 5.222. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 113, sec. 5.24. 

 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 
(Ct. App. 1980): 1980 Term, p. 66, sec. 5.24. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 60, sec. 5.23. 

 For cases dealing generally with the trial court's 
duty to determine whether probative value 
outweighs prejudicial effect, see sec. 13.2. 

14.272  Probative value dependent on 
nearness in time, place or 
circumstance 

14.2721  In general 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 
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 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 14-3, sec. 14.234. 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 98, sec. 5.2233. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 97, sec. 5.2221. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 82, sec. 5.2232. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 113, sec. 5.23. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 111, sec. 5.2233. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 109, sec. 5.221. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 66, sec. 5.23. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 66, sec. 5.23. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 42, sec. 5.23. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶41. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶50. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶14. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 14-2, sec. 14.231. 

14.2722  Nearness in time 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶16. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 For cases dealing generally with this subject, see 
sec. 13.222. 

14.2723  When evidence too remote in 
time to have probative value 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 For cases dealing with this subject in the context 
of determining whether the evidence is relevant, 
see sec. 14.2643. 

14.273  Probative value increased when 
prior act resulted in criminal 
conviction 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 
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14.274  What constitutes prejudice in this 
context 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶89. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶33. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶87. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶27, 30. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶31. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶23. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶23. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶52. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶34. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

14.275  Trial court not required to make 
this determination unless objection 
made on ground that probative 
value is outweighed by prejudicial 
effect 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 14-5, sec. 14.273. 

14.276  Trial court abuses discretion if it 
excludes other crimes evidence that 
is only evidence of element of 
crime charged, on basis that it is 
unfairly prejudicial or misleading 
to the jury 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

14.277  When trial court does not expressly 
fulfill this duty, appellate court 
may independently review record 
to determine whether evidence 
properly admitted 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶92. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

14.278  When other acts evidence is offered 
to prove status element (e.g., prior 
convictions that render defendant's 
conduct criminal, prior conviction 
that is element of offense, etc.) and 
defendant admits status element, 
other crimes evidence's probative 
value may be substantially 
outweighed by danger of unfair 
prejudice and thus inadmissible 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-54. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶27. 
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 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶25-34. 

 For cases dealing with the principle that if 
defendant offers to formally concede, admit, or 
stipulate to element (e.g., status element, such as 
prior conviction), evidence relevant to that element 
may not be admissible, see sec. 14.2154. 

14.279  Other matters 

14.2791  Use and sufficiency of limiting 
instruction to dispel prejudice 

 For cases dealing with this subject, see sec. 
14.333. 

14.2792  Opponent of evidence has 
burden to show that its 
probative value is substantially 
outweighed by danger of 
unfair prejudice 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶80. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶53. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶27. 

14.2793  Evidence is not rendered 
unfairly prejudicial by timing 
of its presentation 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶25. 

14.2794  Application of this prong when 
defendant seeks to introduce 
other acts evidence relating to 
officer-witness 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶30-34. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶17-19. 

14.2795  Victim's inability to testify 
because of mental deficiencies 
adds to probative value 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶34. 

14.2796  Effect of defendant's declining 
instruction on his or her claim 
that probative value of other-
acts evidence was outweighed 
by unfair prejudice 

 For cases dealing with this subject, see sec. 
14.336. 

14.2797  Effect of defendant's acquittal 
of some of charged offenses on 
question whether other-acts 
evidence was unduly 
prejudicial 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶38. 

14.2798  Because probative value must 
be "substantially" outweighed 
by prejudicial effect, if 
probative value is close or 
equal to its unfair prejudicial 
effect, evidence must be 
admitted 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶27. 

14.2799  Steps trial court may take to 
minimize danger and lessen 
unfair prejudicial effect 

14.27991  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶99-104. 

14.27992  Instruction on proper use 
of evidence 

 For cases dealing with the sufficiency of a 
cautionary instruction to cure or dispel prejudice, 
see sec. 14.333. 

14.28  Other Matters 

14.281  Admissibility of other crimes 
evidence not controlled by 
predispositions or presumptions in 
favor of or against admissibility, 
but rather by well-established rules 
of evidence 

14.2811  In general 
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 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

14.2812  Decisions suggesting otherwise 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶22. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶40. 

14.282  Exceptions justifying admission of 
"other acts" evidence not applicable 
when "other acts" not committed by 
party against whom "other acts" 
evidence admitted 

 State v. Patricia A.M., 176 Wis. 2d 542, 500 
N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 
13.3619A. 

14.283  Other crime, wrong, or act need not 
precede crime at issue 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

14.284  Admissibility of evidence of other 
crime of which defendant was 
previously acquitted 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

14.285  Fact that other acts evidence 
concerns defendant's prior 
conviction[s] of criminal activity 
does not require analysis under 
Wis. Stat. § 906.09 (impeachment by 
evidence of conviction of crime) 

 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 
(Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281. 

 For cases dealing with the general rule that 
limitations on the use of a defendant's prior 
conviction(s) to impeach credibility do not apply 
when conviction(s) introduced for purpose(s) other 
than impeachment, see sec. 16.14182. 

14.286  Admissibility of evidence that does 
not specifically detail prior crime, 
wrong or act, but conveys message 
that prior crime, wrong or act was 
engaged in, is analyzed under law 
of "other crimes, wrongs or acts" 
evidence 

 For cases dealing with this subject, see sec. 
14.144. 

14.287  Defendant's formal concession of, 
or stipulation to, element of offense 
may render evidence relevant to 
that element inadmissible 

 For cases dealing with this subject, see sec. 
14.2154. 

14.288  Trial court has no authority to grant 
admission of other acts evidence 
upon condition that crime or crimes 
to which other acts evidence relates 
will not become subject of 
successive prosecution 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

14.289  Other matters 

14.2891  Trial court’s failure to engage 
in required analysis for 
determining admissibility of 
other-acts evidence does not 
automatically constitute 
reversible error 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶34, 43-50. 

 For cases dealing with the rule that an appellate 
court must independently examine the record to 
determine whether it provides a reasonable basis 
for admitting the other-acts evidence when the 
trial court failed to adequately explain its ruling 
admitting the other-acts evidence, see sec. 14.353. 

14.29  Other Matters (cont'd) 

14.291  Admission of particular types of 
other acts evidence 

14.2911  Evidence of defendant's 
possession of firearms and 
accessories 
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 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶35-39. 

 For cases dealing with the admission of this sort 
of evidence to prove defendant is drug dealer, see 
sec. 13.3631. 

14.2912  Evidence of defendant's 
possession of manuals on 
firearms and other dangerous 
instrumentalities 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶35-39. 

14.3  Other Matters Relating To Other Crimes 
Evidence 

14.31  Procedure And Standard Of Proof In 
Admitting Other Crimes Evidence 

14.311  No need for trial court to make 
preliminary finding that state has 
proved other crime by 
preponderance of evidence or other 
evidentiary standard 

 Huddleston v. United States, 108 S. Ct. 1496 (1988): 
1987 Term, p. 14-3, sec. 14.26. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312. 

14.312  Other crimes evidence admissible 
if jury could find that defendant 
committed other crime by 
preponderance of the evidence 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 14-3, sec. 14.242. 

 Huddleston v. United States, 108 S. Ct. 1496 (1988): 
1987 Term, p. 14-3, sec. 14.26. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶10. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶20. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶40-
41, 46-47. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶38. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312. 

 For cases holding that other crimes evidence is 
relevant only if the jury could conclude that the 
other act occurred and that the defendant was the 
actor, see 14.262. 

14.313  Prior-crime evidence need not be in 
form of conviction; evidence of 
incident, crime or occurrence is 
sufficient 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

14.314  Need to grant defendant 
continuance when prosecutor 
provides notice of other crimes 
evidence only short time before 
trial commences 

 For cases dealing with this subject, see sec. 
14.3694. 

14.315  Fact that defendant was acquitted 
of committing other crime does not 
bar jury in present case from 
finding that he committed it 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶48. 

14.316  Trial court is encouraged to address 
question of admissibility of other 
crimes evidence pretrial if possible 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶18, 21. 
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14.317  Trial court required to set forth on 
record its exercise of discretion in 
admitting evidence 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶41, 51. 

14.32  Admission Of Other Crimes, Wrongs, 
Or Acts Of Third Parties 

14.321  Admissibility of other crimes, 
wrongs, or acts of third party to 
show that third party committed 
crime with which defendant 
charged 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 
580 (1989): 1988 Term, p. 13-6, sec. 13.3822. 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶23-30. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311. 

14.322  Applicability of requirements of 
sec. 904.04(2) to the admission of 
evidence of other crimes, wrongs, 
or acts of third parties 

 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 
580 (1989): 1988 Term, p. 13-6, sec. 13.3822. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311. 

14.323  Defendant's right to claim 
prejudice from admission of other 
crimes, wrongs, or acts evidence of 
codefendant with whom defendant 
tried 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 14-3, sec. 14.34. 

14.33  Instructing On Proper Use Of Evidence 
Of Other Crimes, Wrongs, Or Acts 

14.331  Constitutionality of instruction 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

14.332  Need for instruction 

14.3321  In general 

 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 
(1987): 1986 Term, p. 100, sec. 5.272. 

14.3322  When party fails to request 
instruction 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶100. 

14.333  Sufficiency of instruction to cure or 
dispel prejudice 

14.3331  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶99. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶72-75. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 
367 (1992): 1992 Term, p. 14-2, sec. 14.221. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶36. 
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 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶41. 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶31. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶52. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶34. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 
128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 
14.2153. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 14-8, sec. 14.238. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.331. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 14-2, sec. 14.231. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232. 

14.3332  Interaction of instruction on 
other crimes and instruction on 
use of prior convictions to 
impeach testifying defendant's 
credibility does not create 
confusion and render other-
crimes instruction insufficient 
to cure prejudice 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶32. 

14.334  Effect of incorrect identification of 
purpose for which evidence was 
received 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

14.335  Effect of instructing jury on uses 
for which court did not receive 
other acts evidence 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

14.336  Effect of defendant's declining 
instruction on his or her claim that 
probative value of other-acts 
evidence was outweighed by unfair 
prejudice 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶36. 
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14.337  Effect of failure to give cautionary 
instruction on question whether 
probative value of evidence was 
substantially outweighed by 
danger of unfair prejudice 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶100-104. 

14.338  Trial court's sua sponte inquiry of 
defense whether cautionary 
instruction is requested 

14.3381  Desirability of this practice 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶100. 

14.34  Waiver Of Objection To Other Crimes 
Evidence Or Of Right To Complain 
About Admission Of Other Crimes 
Evidence On Appeal 

14.341  In general 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 65, sec. 9.21. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 14-7, sec. 14.34. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 14-3, sec. 14.34. 

14.342  By failure to specifically object on 
basis that evidence constitutes 
improper other acts evidence 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

14.343  By failing to identify with 
particularity ground for objection 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶38. 

14.344  By agreeing to consolidation of 
charges that include other crimes 
that are the subject of evidence to 
which objection has been made 

 State v. Jones, 179 Wis. 2d 215, 507 N.W.2d 351 
(Ct. App. 1993): 1993 Term, p. 14-9, sec. 14.341. 

14.345  By entering into stipulation 
regarding existence of element to 
which other crimes evidence 
relates, thereby precluding 
admission of other acts evidence 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶16. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶14-16. 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶4-19. 

14.346  Waiver of particular ground for 
objection by not presenting that 
ground to trial court 

14.3461  In general 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶26. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶40. 

14.3462  Waiver of objection to form in 
which other crimes evidence 
presented (e.g., by testimony by 
victim of other crime, rather 
than by judgment of conviction 
or stipulation) by failing to 
object to form in which 
evidence came in 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶26. 

14.35  Appellate Review Of Trial Court's 
Decision Admitting Evidence 

14.351  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶40-41, 51-52. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶17. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶6. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶34, 42. 
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 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶55. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 
(1998): 1997 Term, p. 14-1, sec. 14.212. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 14-3, sec. 14.234. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 84, sec. 5.26. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 113, sec. 5.24. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 133, sec. 5.92. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 99, sec. 5.92. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 66, sec. 5.26. 

 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 
(1980): 1979 Term, p. 61, sec. 5.24. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 43, sec. 5.261. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶22. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶16. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶16. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶15. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶12. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶38. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶17. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶31. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶39, 
40. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶8. 

 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶5. 

 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 
467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶7. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382. 

 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 
(Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281. 

 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 
128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 
14.2153. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 
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 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 
(Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 20-20, sec. 20.891. 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 14-3, sec. 14.33. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 11-8, sec. 11.613. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 105, sec. 5.26. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 66, sec. 5.26. 

14.352  Appellate court's response to trial 
court's failure to adequately 
address question of admissibility 
of other-acts evidence or to 
adequately explain basis for its 
ruling 

14.3521  When court fails to specifically 
perform required balancing of 
probative value versus 
prejudicial effect, appellate 
court may independently 
review evidence to determine 
whether it supports trial court's 
ruling 

 For cases dealing with this subject, see sec. 
14.277. 

14.3522  When trial court fails to 
adequately explain ruling 
admitting other-acts evidence, 
appellate court must 
independently examine record 
to determine whether it 
provides reasonable basis for 
ruling 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶34, 43-50. 

 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 
613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 
752 N.W.2d 378, at ¶16. 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶16. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶15. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 
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14.3523  Fact that trial court has 
mistaken view as to proper 
purpose of other acts evidence 
that justifies its admission does 
not require reversal if in fact 
other proper purpose for its 
admission exists 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶52, 78-81. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

14.3524  Regardless of extent of trial 
court's reasoning, appellate 
court will uphold decision if 
there are facts in record that 
would support trial court's 
decision had it fully exercised 
its discretion 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶41. 

14.3525  Appellate court's obligation to 
independently review record 
and determine if it provides 
basis for trial court's decision 
when trial court did not 
adequately explain basis for 
decision 

 For cases dealing with this subject, see sec. 
14.3571. 

14.353  Under erroneous-exercise-of-
discretion standard applicable in 
this context, trial court will not be 
reversed because appellate court 
would have decided question 
differently 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶51. 

 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 
(Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

14.354  If other crimes evidence admissible 
on particular ground, appellate 
court need not determine whether 
if was also admissible on other 
ground upon which trial court 
relied 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 
11.4943. 

14.355  Failure to argue particular purpose 
for admission of other acts 
evidence in trial court may bar state 
on appeal from relying on that 
purpose to justify admission of 
evidence 

 For cases dealing with this subject, see sec. 
11.8423. 

14.356  Applicability of harmless error rule 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶42. 

 For cases dealing with this subject, see sec. 
14.3611. 

14.357  Other matters 

14.3571  Appellate court's obligation to 
independently review record 
and determine if it provides 
basis for trial court's decision 
when trial court did not 
adequately explain basis for 
decision 

 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 
110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶7. 

14.3572  When other acts evidence not 
actually admitted at trial after 
trial court's pretrial ruling 
admitting it (e.g., because 
defendant enters into 
stipulation that renders 
evidence inadmissible), 
defendant cannot complain 
about trial court's ruling on 
appeal 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶4-19. 
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14.3573  Abuse of discretion in 
excluding evidence occurs if 
trial court did not apply correct 
law 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶12. 

14.3574  Avoiding necessity to 
determine admissibility of 
other-acts evidence by 
determining that admission of 
evidence, if error, was harmless 

 State v. Normington, 2008 WI App 8, 306 Wis. 2d 
727, 744 N.W.2d 867, at ¶40-42. 

14.3575  Appellate court will reverse 
only if trial court's decision 
admitting evidence was one 
that no reasonable court could 
make 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶51-52, 97. 

14.36  Other And Related Matters 

14.361  Improper admission of other acts 
evidence as harmless error 

14.3611  Applicability of harmless error 
rule to improper admission of 
other acts evidence 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶76-82. 

 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 11-9, sec. 11.72. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶25. 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 

14.3612  Test for harmless error 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶25. 

14.3613  Factors to be considered 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶26. 

14.3614  Determining whether improper 
admission of other acts 
evidence was harmless error in 
particular case 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶76-82. 

 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 
212, 715 N.W.2d 631, at ¶27-37. 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 

14.362  Admission of other acts of co-
conspirator 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 60, sec. 5.2241. 

14.363  Use of defendant's prior 
convictions to impeach credibility 

 For cases dealing with this subject, see sec. 
16.141. 

14.364  Evidence of character of defendant 

 For cases dealing with this subject, see sec. 
20.8231. 

14.365  Once other crimes evidence 
admissible, it is admissible in case-
in-chief and need not be reserved 
for rebuttal 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 100, sec. 5.272. 

14.366  Constitutional restrictions on 
admissibility of other-crimes 
evidence 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 14-3, sec. 14.32. 

14.367  Fact that admission of other crimes 
evidence may give rise to future 
double jeopardy problem is 
inappropriate factor to be 
considered when deciding whether 
to exclude evidence 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 
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14.368  Use of other crimes of which 
defendant was acquitted 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 14-3, sec. 14.242. 

14.369  Other matters 

14.3691  State evidentiary rule regarding 
other crimes evidence is 
identical in meaning to federal 
rule relating to other crimes 
evidence 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 14-10, sec. 14.361. 

14.3692  Defendant's post-crime threats 
to victim are not other acts 
evidence governed by Wis. 
Stat. § 904.04 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 13-1, sec. 13.3211. 

14.3693  Other crimes, wrongs, or acts 
evidence rule not applicable 
when prior convictions used 
for impeachment purposes 

 For cases dealing with this subject, see sec. 
14.143. 

14.3694  Need to grant defendant 
continuance when prosecutor 
provides notice of other crimes 
evidence only short time before 
trial commences 

 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 
(Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214. 

14.3695  Fact that other acts evidence 
concerns defendant's prior 
conviction[s] of criminal 
activity does not require 
analysis under Wis. Stat. § 
906.09 (impeachment by 
evidence of conviction of 
crime) 

 For cases dealing with this subject, see sec. 
14.285. 

14.3696  Admissibility of evidence that 
does not specifically detail 
prior crime, wrong or act, but 
conveys message that prior 
crime, wrong or act was 
engaged in, is analyzed under 
law of "other crimes, wrongs or 
acts" evidence 

 For cases dealing with this subject, see sec. 
14.144. 

14.3697  Trial court has no authority to 
grant admission of other acts 
evidence upon condition that 
crime or crimes to which other 
acts evidence relates will not 
become subject of successive 
prosecution 

 For cases dealing with this subject, see sec. 
14.288. 

14.3698  Fact that defendant was 
acquitted of committing other 
crime does not bar jury in 
present case from finding that 
he committed it 

 For cases dealing with this subject, see sec. 
14.315. 
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Chapter 15  
Hearsay and Its Exceptions 
 
 
 
15.1  What Constitutes Hearsay 

15.11  General Principles 

15.111  Definition of hearsay in general 

 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 
84, sec. 5.31. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶55. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶29. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 97, sec. 4.62. 

 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 
612 (1983): 1982 Term, p. 86, sec. 5.3222. 

 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 
(1979): 1978 Term, p. 55, sec. 5.31. 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 43, sec. 5.31. 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 43, sec. 5.31. 

 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 
(1978): 1977 Term, p. 43, sec. 5.31. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶9. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶11. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶34-48. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 15-1, sec. 15.141. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 15-1, sec. 15.11. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331. 

 State v. Wilson, 160 Wis. 2d 774, 467 N.W.2d 130 
(Ct. App. 1991): 1990 Term, p. 15-1, sec. 15.12. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 28-1, sec. 28.31. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 100, sec. 5.311. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 113, sec. 
5.311. 

 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 
(Ct. App. 1983): 1983 Term, p. 114, sec. 5.321. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 55, sec. 5.31. 
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 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 55, sec. 5.31. 

15.112  As general rule, hearsay is not 
admissible evidence 

15.1121  In general 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶34. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶11. 

15.1122  Exception to general rule exists 
when hearsay is admissible "as 
provided . . . by statute" 

 For cases dealing with this subject, see sec. 15.67. 

15.113  Statement offered to prove fact 
other than that asserted in 
statement, but which would prove 
that fact only if it itself were true, is 
hearsay 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

15.114  To constitute "statement" for 
purposes of definition of hearsay, 
"assertion" may be implicit rather 
than explicit; "assertion" includes 
expression of fact, opinion, or 
condition that is implicit in words 
of utterance as long as speaker 
intended to express that fact, 
opinion, or condition 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶43-48. 

15.12  Statement Offered To Prove That It 
Was Made 

15.121  In general 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 97, sec. 4.62. 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 74, sec. 5.312. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 61, sec. 5.312. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 15-1, sec. 15.141. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331. 

 State v. Wilson, 160 Wis. 2d 774, 467 N.W.2d 130 
(Ct. App. 1991): 1990 Term, p. 15-1, sec. 15.12. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 28-1, sec. 28.31. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 113, sec. 
5.311. 

15.122  Threat to witness 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

15.13  Statement Made In Presence Of 
Another Who Would Be Expected To, 
But Does Not, Deny It 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 74, sec. 5.312. 

15.14  Other Statements 

15.141  Statement offered for purpose of 
explaining witness's subsequent 
conduct 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

15.142  Statement by nontestifying 
declarant contained in police report 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

15.143  Offer of bribe to victim not to 
testify 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 15-1, sec. 15.141. 

15.144  Out-of-court statement regarding 
complainant's sexual behavior prior 
to alleged assault 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶24. 
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15.145  Statement offered for purpose of 
explaining how sexual assault 
allegations of child came out and 
how the incident was first reported 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶22. 

15.146  Out-of-court instruction to do 
something 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶36-48. 

15.147  Defendant's exculpatory out-of-
court statements when offered by 
defendant 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶8. 

 For cases dealing with whether a defendant's 
out-of-court statements are hearsay when offered 
by the state, see sec. 15.2422. 

15.148  Report of another individual upon 
which expert bases opinion is 
hearsay 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶22. 

15.149  Statements of judge and prosecutor 
in transcript of prior proceeding 
that is read to jury 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶28. 

15.15  Other Matters 

15.151  Videotaped deposition is not 
hearsay 

 For cases dealing with this subject, see sec. 
15.781. 

15.152  Cannot argue in appellate court 
that statement was not offered to 
prove truth of matter asserted if 
contrary position taken below 

 State v. Martinez (Jose), 150 Wis. 2d 62, 440 
N.W.2d 783 (1989): 1988 Term, p. 15-1, sec. 15.111. 

15.153  Statement offered to provide 
context necessary to evaluate 
evidence already offered by 
opposing party 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

15.2  Statements That Are Not Hearsay 

15.21  Prior Inconsistent Statement Of 
Witness 

15.211  In general 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶28-34. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶68-70. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶42-53. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 62, sec. 5.3241. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 62, sec. 5.3242. 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 43, sec. 5.31. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶21. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.23. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 168, sec. 8.622. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443. 

15.212  Use as substantive evidence 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 15-1, sec. 15.212. 
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 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 
(1980): 1980 Term, p. 67, sec. 5.3212. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 62, sec. 5.3242. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 62, sec. 5.3242. 

 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 
(Ct. App. 1979): 1978 Term, p. 56, sec. 5.3231. 

 For cases dealing with due process limitations 
on use of prior inconsistent statement as 
substantive evidence, see sec. 22.4593. 

15.213  Only applicable to statement of 
witness who testifies 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-12, sec. 15.71. 

15.214  Declaring prior statement 
inconsistent when declarant denies 
recollection of subject of statement 
and/or of making statement 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶7. 

15.215  Introduction of extrinsic evidence 
of prior inconsistent statement of 
witness 

 For cases dealing with this subject, see sec. 
16.291. 

15.22  Prior Consistent Statement Of Witness 
To Rebut Charge Of Recent Fabrication 
Or Improper Influence 

15.221  In general 

 Tome v. United States, 115 S. Ct. 696 (1995): 1994 
Term, p. 15-1, sec. 15.22. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 61, sec. 5.321. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 61, sec. 5.321. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶25. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 15-1, sec. 15.22. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 15-1, sec. 15.22. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 
(Ct. App. 1989): 1988 Term, p. 15-1, sec. 15.22. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 15-1, sec. 15.22. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445. 

 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 
(Ct. App. 1983): 1983 Term, p. 114, sec. 5.321. 

15.222  May be admissible under the rule 
of completeness 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

15.23  Identification Of Person Made Soon 
After Perceiving Him 

15.231  In general 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 43, sec. 5.322. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

15.232  Identification not rendered 
inadmissible because witness has 
no recollection of basis for 
identification 

 United States v. Owens, 108 S. Ct. 838 (1988): 1987 
Term, p. 27-1, sec. 27.212. 

15.24  Admission By Party Opponent 
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15.241  In general 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 61, sec. 5.322. 

 Beamon v. State, 93 Wis. 2d 215, 286 N.W.2d 592 
(1980): 1979 Term, p. 61, sec. 5.322. 

 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 
(1978): 1977 Term, p. 43, sec. 5.321. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶11. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 15-2, sec. 15.251. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 168, sec. 8.622. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 105, sec. 5.321. 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 203, sec. 12.7512. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 55, sec. 5.321. 

15.242  Must be introduced against party 
making admission 

15.2421  In general 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 89, sec. 5.342. 

15.2422  Defendant's out-of-court 
statements are exempted from 
hearsay rule only when they 
are offered by state 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶8. 

15.243  Adoptive admission 

 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 
612 (1983): 1982 Term, p. 86, sec. 5.3222. 

15.244  Statement falls within this category 
even if it is made in a different 
language (e.g., Spanish) than the 
language used to describe its 
contents in court (i.e., English) 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 
(Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242. 

15.245  Not rendered hearsay by fact that 
party opponent's admission is 
conveyed to testifying witness 
through an interpreter 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 
(Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242. 

 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 
(Ct. App. 1990): 1990 Term, p. 15-7, sec. 15.72. 

15.246  Statement of which party has 
manifested party's adoption or 
belief in its truth 

 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 
(Ct. App. 1995): 1995 Term, p. 15-1, sec. 15.242. 

15.247  Use of statement by government 
employee against government as 
admission in criminal trial 

15.2471  In general 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

15.2472  Statement of prosecutor 
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 For cases dealing with this subject, see sec. 
15.2483. 

15.248  Statements of attorneys in judicial 
proceedings as admissions of client 

15.2481  In general 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

15.2482  Statement of defense counsel 
as admission of defendant 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

15.2483  Statement of prosecutor as 
admission of government 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

15.2484  Statements regarding witness 
credibility 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

15.249  Other matters 

15.2491  Admission in CHIPS or other 
juvenile court proceeding as 
admission by party opponent 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

15.2492  Statute admitting admission of 
party opponent does not trump 
more specific statute excluding 
statement (e.g., statute 
excluding statements made in 
connection with guilty pleas 
and offers to plead guilty) 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶21. 

15.25  Statement Of Co-Conspirator 

15.251  In general 

 Giles v. California, 128 S. Ct. 2678 (2008). 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 101, sec. 5.3231. 

 State v. Dorcey, 103 Wis. 2d 152, 307 N.W.2d 612 
(1981): 1980 Term, p. 67, sec. 5.322. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 61, sec. 5.323. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 56, sec. 5.322. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶14-16, 32. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 15-5, sec. 15.251. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 15-1, sec. 15.211. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 15-2, sec. 15.251. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 113, sec. 
5.311. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 55, sec. 5.322. 
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15.252  Limitations imposed by the 
confrontation clause on 
admissibility of statement of co-
conspirator 

15.2521  In general 

 For cases dealing with this subject, see sec. 
27.2267. 

15.2522  Confrontation clause does not 
require showing of 
unavailability before statement 
admissible 

 For cases dealing with this subject, see sec. 
27.22331. 

15.2523  Confrontation clause does not 
require showing of reliability 
before statement admissible 

 For cases dealing with this subject, see sec. 
27.22541. 

15.253  Propriety of considering statement 
in determining its admissibility 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 101, sec. 5.3231. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶15. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 15-5, sec. 15.251. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251. 

15.254  Commencement and termination of 
conspiracy 

 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 
(Ct. App. 1995): 1995 Term, p. 15-1, sec. 15.242. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 15-5, sec. 15.251. 

 For cases dealing with the commencement and 
termination of a conspiracy in the context of the 
inchoate crime of conspiracy, see sec. 39.283. 

15.255  Waiver of objection to admission of 
statement of co-conspirator 

15.2551  In general 

15.2552  To designation of declarant as 
co-conspirator 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶15. 

15.256  Appellate review of admissibility 
of statement of co-conspirator 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 15-5, sec. 15.251. 

15.257  Standard of proof in determining 
whether conspiracy existed 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶56. 

15.258  Other matters 

15.2581  Strictly speaking, statement of 
co-conspirator is not hearsay 
"exception"; it is not hearsay 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶32. 

15.26  Other Statements 

15.261  Contemporaneous translation of 
statement from one language to 
another 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

15.262  "Deficient sample" printout from 
intoxilyzer 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

15.3  Hearsay Exceptions; Availability Of 
Declarant Immaterial 

15.31  Present Sense Impression 

15.311  In general 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 
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15.312  Applicability of this exception to 
particular type of evidence 

15.3121  911 call 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

15.32  Excited Utterance 

15.321  In general 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶53-55. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶59, 62. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 15-2, sec. 15.32. 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 15-2, sec. 15.32. 

 State v. Martinez (Jose), 150 Wis. 2d 62, 440 
N.W.2d 783 (1989): 1988 Term, p. 27-1, sec. 27.221. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 62, sec. 5.332. 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 44, sec. 5.331. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶14. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶47-48. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶64-65. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 15-1, sec. 15.321. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 15-2, sec. 15.321. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 15-2, sec. 15.35. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 115, sec. 5.331. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 88, sec. 5.332. 

15.322  In case of young child 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 15-2, sec. 15.32. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 15-2, sec. 15.322. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶65. 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 
322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.322. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 115, sec. 5.331. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 88, sec. 5.332. 
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15.323  Limitations imposed by 
confrontation clause on 
admissibility of excited utterance 

15.3231  Showing of unavailability not 
required 

 For cases dealing with this subject, see sec. 
27.22334. 

15.324  Applicability of this exception to 
particular types of evidence 

15.3241  911 call 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

15.33  Then Existing Mental, Emotional, Or 
Physical Condition 

15.331  In general 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶55-62. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶34. 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

15.332  Under this exception, a statement of 
a present intent to do an act in the 
future is admissible to prove that 
declarant acted in conformity with 
statement 

15.3321  In general 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

15.3322  Declarant's statement 
threatening to get victim to 
make false accusations against 
defendant 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

15.333  This exception covers evidence 
regarding child sexual assault 
victim's nightmares regarding 
threats made by assailant 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶34. 

15.334  This exception only covers 
statement of declarant's feelings 
(e.g., she was afraid of defendant); 
it does not cover declarant's 
statement of cause of feelings (e.g., 
defendant had threatened her) to 
prove that certain event (e.g., 
defendant's threats) occurred 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶55-62. 

15.34  Statements For Purposes Of Medical 
Diagnosis Or Treatment 

15.341  In general 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 15-2, sec. 15.34. 

 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 
(1987): 1986 Term, p. 102, sec. 5.332. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 153, sec. 8.633. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 
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15.342  Applicability of this exception to 
statements made by third party on 
behalf of person seeking medical 
diagnosis or treatment (e.g., 
statement of parent for child) 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

15.343  This exception applies to 
statements made to psychologists 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

15.344  This exception applies to 
statements made to nurse 
practioners 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

15.345  This exception does not apply to 
statements made to counselors or 
social workers 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

15.346  This exception does not render 
admissible evidence that is 
excludable on grounds other than 
hearsay 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

15.347  Limitations imposed by 
confrontation clause on 
admissibility of statements made 
for purposes of diagnosis or 
treatment 

15.3471  Showing of unavailability not 
required 

 For cases dealing with this subject, see sec. 
27.22332. 

15.35  Recorded Recollection 

15.351  In general 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 44, sec. 5.332. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

15.352  Refreshing witness's recollection 

 For cases dealing with this subject, see sec. 
20.3651. 

15.36  Records Of Regularly Conducted 
Activity And Absence Of Entry Therein 

15.361  Records of regularly conducted 
activity 

15.3611  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶44. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶34-49. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 44, sec. 5.333. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611. 

15.3612  Application of this exception to 
particular types of records 

15.36121  Police reports 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611. 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 

15.36122  911 call 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 
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15.3613  This exception does not 
generally apply to records 
prepared in anticipation of 
litigation 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶38-49. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶22. 

15.3614  This exception does not apply 
to state crime lab reports 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶34-49. 

15.362  Absence of entry in records of 
regularly conducted activity 

15.37  Hospital Records 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 67, sec. 5.331. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 27-3, sec. 27.242. 

15.38  Miscellaneous Other Records, 
Certificates, Documents, Etc., Or 
Absence Of Entry Therein 

15.381  Public records and reports 

15.3811  In general 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 62, sec. 5.331. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶40-43. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 204, sec. 12.7623. 

15.3812  Must be properly authenticated 
to be admissible 

15.38121  In general 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶40-43. 

15.38122  Authentication of 
defendant's DOT driving 
record 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶17. 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 237, sec. 12.7631. 

15.3813  This exception applies to 
defendant's DOT driving 
record 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶17. 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 237, sec. 12.7631. 

15.382  Records of vital statistics 

15.383  Absence of public record or entry 

15.384  Records of religious organizations 

15.385  Marriage, baptismal, and similar 
certificates 

15.386  Family records 

15.387  Records of documents affecting an 
interest in property 

15.388  Statements in documents affecting 
an interest in property 

15.389  Other 

15.3891  Statements in ancient 
documents 

15.3892  Market reports, commercial 
publications 

15.3893  Learned treatises 

15.38931  In general 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 
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15.38932  Requirement that party 
introducing treatise 
provide other party with 
notice at least forty days 
before trial 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

15.39  Other Exceptions 

15.391  Reputation as to certain matters 

15.3911  Reputation concerning 
personal or family history 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶48. 

15.3912  Reputation concerning 
boundaries or general history 

15.3913  Reputation as to character 

15.392  Judgments relating to certain 
matters 

15.3921  Judgment of previous 
conviction 

15.3922  Judgment as to personal, family 
or general history, or 
boundaries 

15.393  Other statements having 
comparable circumstantial 
guarantees of trustworthiness 
(residual exception) 

15.3931  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶54-63. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 15-5, sec. 15.43. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 44, sec. 5.334. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶14. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶16-19. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 15-2, sec. 15.31. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 15-3, sec. 15.31. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 15-2, sec. 15.35. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 204, sec. 12.7623. 

 For cases dealing with the residual exception 
applicable when the declarant is unavailable, see 
sec. 15.46. 

15.3932  Applicability of this exception 
to hearsay statements of child 
sexual assault victims and 
circumstances under which 
such statements are properly 
admitted under this exception 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶59. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶40-42. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶16-19. 
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 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶23-30. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

15.3933  Applicability of this exception 
to hearsay statements of young 
child forced to testify against 
his or her own parent 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

15.3934  There is no substantive 
difference between this 
exception and similarly worded 
exception for unavailable 
declarants 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶56. 

15.3935  This exception is not rendered 
inapplicable simply because 
hearsay evidence is "similar" to 
one of enumerated exceptions 
but fails to qualify under that 
exception 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶58. 

15.4  Hearsay Exceptions; Declarant Unavailable 

15.41  Former Testimony 

15.411  In general 

 United States v. Salerno, 112 S. Ct. 2503 (1992): 
1991 Term, p. 15-12, sec. 15.412. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶32-41. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶16-41. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶42-45. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 15-5, sec. 15.43. 

 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 
(1982): 1982 Term, p. 89, sec. 5.341. 

 State v. Zellmer, 100 Wis. 2d 136, 301 N.W.2d 209 
(1981): 1980 Term, p. 100, sec. 8.632. 

 Nabbefeld v. State, 83 Wis. 2d 515, 266 N.W.2d 292 
(1978): 1977 Term, p. 45, sec. 5.342. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶14-17. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶17-20. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 
657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 15-4, sec. 15.41. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 172, sec. 8.6331. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331. 

15.412  Requirement that party against 
whom former testimony offered 
had a similar motive to develop the 
testimony by direct, cross, or 
redirect examination 

 United States v. Salerno, 112 S. Ct. 2503 (1992): 
1991 Term, p. 15-12, sec. 15.412. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶14-17. 
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 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶18-19. 

 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 
657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 15-4, sec. 15.41. 

15.413  Defendant is not deemed 
unavailable, thus permitting 
admission of his prior testimony in 
other crime prosecution, when state 
has introduced evidence of other 
crime in present prosecution and 
defendant wants to exercise 
privilege against self-incrimination 
regarding present offense 

 For cases dealing with this subject, see sec. 
15.51112. 

15.42  Statement Of Recent Perception 

15.421  In general 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶27-34. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶59. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶184. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶14-21. 

 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 
(1979): 1978 Term, p. 56, sec. 5.342. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶7-16. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶49-54, 63. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 
(Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442. 

15.422  Applicability of this exception to 
particular types of evidence 

15.4221  911 call 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

15.4222  Does not apply to the aural 
perception of oral statement 
privately told to a person 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶21. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶54, 63. 

 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 
(Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442. 

15.4223  Deceased victim's statements 
that defendant was following 
her 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶49-54. 

15.423  Particular requirements of this 
exception 

15.4231  "Made in good faith, not in 
contemplation of pending or 
anticipated litigation in which 
the declarant was interested" 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶29-34. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶7-16. 

15.43  Statement Under Belief Of Impending 
Death 

15.44  Statement Against Interest 

15.441  Statement against penal interest 

15.4411  In general 

 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 
Term, p. 27-1, sec. 27.232. 

 Williamson v. United States, 114 S. Ct. 2431 (1994): 
1993 Term, p. 15-4, sec. 15.443. 

 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 
132, sec. 8.633. 
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 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶50. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶30, 32. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶58-73. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 15-5, sec. 15.43. 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 151, sec. 8.52. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 63, sec. 5.341. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 62, sec. 5.341. 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 45, sec. 5.341. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶11, 17. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶12-23. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶8-14, 21-
22. 

 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 
403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶13. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52. 

 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411. 

 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 152, sec. 8.631. 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 89, sec. 5.342. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 67, sec. 5.341. 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 62, sec. 5.341. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 56, sec. 5.341. 

15.4412  Requirement that inculpatory 
statement exculpating 
defendant be corroborated 

15.44121  In general 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶1-50. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶58-59. 

 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 
276 (1987): 1987 Term, p. 15-3, sec. 15.412. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶11. 

 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 
403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶11-
18. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 
432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 87, sec. 4.5372. 

15.44122  Independent corroboration 
not always required; self-
corroboration (e.g., by 
repetition of statement to 
multiple witnesses) may be 
enough 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶34. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18972�
http://www.wicourts.gov/html/sc/00/00-3354.htm�
http://www.wicourts.gov/html/sc/00/00-3065.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28883�
http://www.wicourts.gov/html/ca/01/01-3049.htm�
http://www.wicourts.gov/html/ca/01/01-0506.htm�
http://www.wicourts.gov/html/sc/02/02-2404.htm�
http://www.wicourts.gov/html/sc/00/00-3065.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28883�
http://www.wicourts.gov/html/ca/01/01-0506.htm�
http://www.wicourts.gov/html/sc/02/02-2404.htm�


15-16 

15.4413  In assessing admissibilty under 
this exception, court must 
break down statement and 
determine separate 
admissibility of each single 
declaration or remark; each 
assertion must be examined to 
determine if it is sufficiently 
against interest 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶18. 

15.4414  This hearsay exception does 
not allow admission of non-
self-inculpatory statements, 
even if they are made within a 
broader narrative that is 
generally self-inculpatory; 
statements that are not 
inculpatory cannot be admitted 
under this hearsay exception 
just because they were made as 
part of broader narative that is 
inculpatory 

 Williamson v. United States, 114 S. Ct. 2431 (1994): 
1993 Term, p. 15-4, sec. 15.443. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶20. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶18-19. 

15.4415  Consistency with confrontation 
clause of utilizing this 
exception to admit against 
defendant at criminal trial an 
out-of-court statement of fellow 
participant in crime who does 
not testify at trial 

 For cases dealing with this subject, see sec. 27.23. 

15.442  Statement against social interest 
(i.e., state that makes declarant 
object of hatred, ridicule, or 
disgrace) 

 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 
623 N.W.2d 187, 2000 Term WCA-156, at ¶9-26. 

 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 
(Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442. 

15.45  Statement Of Personal Or Family 
History 

15.46  Other Statement Having Comparable 
Circumstantial Guarantees Of 
Trustworthiness (Residual Exception) 

15.461  In general 

 Idaho v. Wright, 110 S. Ct. 3139 (1990): 1989 Term, 
p. 27-4, sec. 27.2232. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶54-63. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶31-32. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 15-5, sec. 15.43. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 63, sec. 5.342. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶32. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 
(Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 15-2, sec. 15.31. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 15-3, sec. 15.31. 
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 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411. 

 For cases dealing with the residual exception 
applicable when the declarant is not unavailable, 
see sec. 15.393. 

15.462  Applicability of this exception to 
hearsay statements of child sexual 
assault victim and circumstances 
under which such statements are 
properly admitted under this 
exception 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶59. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶23-30. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

15.463  Applicability of this exception to 
hearsay statements of young child 
forced to testify against his or her 
own parent 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

15.464  There is no substantive difference 
between this exception and 
similarly worded exception for 
available declarants 

 For cases dealing with this subject, see sec. 
15.3934. 

15.465  This exception is not rendered 
inapplicable simply because 
hearsay evidence is "similar" to one 
of enumerated exceptions but fails 
to qualify under that exception 

 For cases dealing with this subject, see sec. 
15.3935. 

15.5  When Declarant Unavailable 

15.51  Situations In Which Declarant May Or 
May Not Be Deemed Unavailable 

15.511  Exempted on ground of privilege 

15.5111  Privilege against self-
incrimination 

15.51111  In general 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶34. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶29. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶42-43. 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶9. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24-
29. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 15-6, sec. 15.51. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 179, sec. 8.742. 

15.51112  Defendant is not deemed 
unavailable, thus 
permitting admission of 
his prior testimony in other 
crime prosecution, when 
state has introduced 
evidence of other crime in 
present prosecution and 
defendant wants to 
exercise privilege against 
self-incrimination 
regarding present offense 
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 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶49. 

15.512  Refusal to testify 

15.5121  In general 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶42-44. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24-
29. 

15.5122  Where witness refuses 
voluntarily to testify, court has 
no duty to compel testimony 
before declaring witness 
unavailable 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 15-6, sec. 15.51. 

15.513  Lack of memory 

15.514  Death or illness or infirmity 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶20-22. 

 State v. Burns, 112 Wis. 2d 131, 332 N.W.2d 757 
(1983): 1982 Term, p. 90, sec. 5.351. 

 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 
(1982): 1982 Term, p. 140, sec. 8.632. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 105, sec. 5.352. 

15.515  Not procurable by process or other 
reasonable means 

15.5151  In general 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶61-68. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶17. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 141, sec. 8.632. 

15.5152  Proponent of witness must 
demonstrate good-faith effort 
and due diligence in 
attempting to procure witness's 
testimony 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶61-68. 

15.5153  Need to resort to Uniform 
Extradition Act to obtain 
presence of nonresident 
witness in order to show 
unavailability 

 State v. Zellmer, 100 Wis. 2d 136, 301 N.W.2d 209 
(1981): 1980 Term, p. 100, sec. 8.632. 

15.516  Witness is allegedly incompetent 
due to unwillingness or inability to 
speak the truth or communicate 
intelligent answers 

 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 
(Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221. 

15.52  When Unavailability Due To 
Procurement Or Wrongdoing Of 
Proponent Of Statement 

15.521  Rules of evidence not applicable to 
determination whether this is the 
case 

 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 
(Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562. 

15.522  Confrontation requirements not 
applicable to determination 
whether this is the case 

 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 
(Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562. 

15.53  Other Matters 

15.531  Showing of unavailability must be 
made when hearsay statement 
offered 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 151, sec. 8.52. 
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 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 152, sec. 8.631. 

15.532  Trial court may not find declarant 
unavailable on basis that declarant 
is incompetent witness 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

15.533  Standard of appellate review of 
question of unavailability 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶61. 

15.6  Other Hearsay Exceptions 

15.61  State Crime Lab Reports 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 45, sec. 5.351. 

15.62  Statement Made In Presence Of 
Another Person Who Would Be 
Expected To, But Does Not, Deny It 

 For cases dealing with this subject, see sec. 15.13. 

15.63  Statement Made By Young Victim Of 
Sexual Assault 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 115, sec. 5.331. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 88, sec. 5.332. 

15.64  Videotaped Statements Of Children 
Under Wis. Stat. § 908.08 

15.641  In general 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶1-25. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶11. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 
11.4611; p. 25-12, sec. 25.2581. 

15.642  Constitutionality of statute 
admitting videotaped statements of 
children 

15.6421  In general 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

15.6422  Consistency with due process 

15.6423  Consistency with right to 
confrontation 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶24. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶1-25. 

15.6424  Consistency with separation of 
powers doctrine 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶15-22. 

15.643  Statute covers videotape of child's 
testimony at preliminary 
examination 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

15.644  Prerequisites to admission of 
videotaped statement 

15.6441  Child must have 
"understanding that false 
statements are punishable and 
of the importance of telling the 
truth" 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶42. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

15.6442  Interests of justice must 
warrant admission of videotape 
of twelve-to-sixteen-year-old 
children 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 
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15.6443  Notice by state to defendant of 
intent to introduce videotape 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶22. 

15.645  Procedure for admitting statement 

15.6451  Requirement that videotaped 
statement be admitted before 
child testifies 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶23. 

15.646  Court's duty to apply Wis. Stat. § 
908.08 as written, including 
provision admitting videotaped 
statement before child testifies 

15.6461  In general 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶1-25. 

15.6462  Court cannot use other general 
evidentiary provisions as basis 
for refusing to apply § 908.08 as 
written 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶1-25. 

15.6463  Court cannot use speculative 
concern about possible 
confrontation violation as basis 
for refusing to apply § 908.08 as 
written 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶1-25. 

15.647  Other matters 

15.6471  Sec. 908.08 does not preclude 
admission of videotaped 
statements not meeting 
conditions set down in that 
provision if those statements 
are otherwise admissible under 
exception to hearsay rule 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶8-16. 

15.6472  Sec. 908(7) permits trial court to 
admit child's videotaped 
statement under hearsay 
exception without requiring 
compliance with § 908.08(2) and 
(3) 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶40. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶8-16. 

15.6473  Sec. 908.08 permits trial court to 
admit videotaped statement 
even if it does not meet 
requirements of sec. 
908.01(4)(a)2., which provides 
for admission of prior 
inconsistent statement 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶23. 

15.6474  Need for court reporter to 
report and transcribe 
statements when they are 
admitted at trial 

 For cases dealing with this subject, see sec. 
8.89314. 

15.65  Wis. Stat. § 907.03, Which Allows 
Expert To Base Opinion On Data That 
Constitute Hearsay, Does Not Create 
Hearsay Exception 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶42. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶35. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶35. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶22. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶22. 
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 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 15-6, sec. 15.61. 

15.66  When hearsay is admissible "as 
provided . . . by statute" 

15.661  In general 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶10-14. 

15.662  When statute provides that court 
shall appoint expert and requires 
that expert file report with court, 
report, although hearsay, is 
admissible "as provided . . . by 
statute 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶10-14. 

15.67  Other Exceptions 

15.7  Other Hearsay Matters 

15.71  Hearsay Within Hearsay (Double 
Hearsay) 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 63, sec. 5.351. 

 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 
(1979): 1978 Term, p. 56, sec. 5.351. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 56, sec. 5.351. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 44, sec. 5.333. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶15. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 15-13, sec. 15.74. 

 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 
(Ct. App. 1990): 1990 Term, p. 15-7, sec. 15.72. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 168, sec. 8.622. 

15.72  Violation Of Defendant's Right To 
Present Witnesses By Enforcement Of 
Hearsay Rule 

 For cases dealing with this subject, see sec. 28.3. 

15.73  Refreshing Witness's Recollection 
Through Prior Out-Of-Court Statement 

 For cases dealing with this subject, see sec. 
20.3651. 

15.74  Attacking And Supporting Credibility 
Of Declarant 

15.741  In general 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶73. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶31. 

 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 
702 N.W.2d 850, at ¶10. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶29-34. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-12, sec. 15.71. 

15.742  When defendant introduces 
hearsay statement of unavailable 
declarant, state's introduction of 
prior inconsistent statement of 
declarant, about which defendant 
had not had opportunity to cross-
examine declarant, does not violate 
defendant's right to confrontation 
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 For cases dealing with this subject, see sec. 
27.2215. 

15.743  When defendant attacks credibility 
of hearsay declarant who has 
implicated defendant in crime by 
introducing testimony of witness 
that declarant has recanted 
accusation, state may introduce 
evidence of witness's gang 
affiliation to provide motive for 
declarant's recantation 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶29-31. 

15.75  Hearsay Rule Generally Inapplicable 
To Facts Or Data Upon Which Expert 
Bases Opinion 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 15-6, sec. 15.61. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 120, sec. 5.9721. 

15.76  Waiver Of Right To Raise Hearsay 
Issue On Appeal 

15.761  Waiver of objection to exclusion of 
hearsay evidence 

15.7611  By failure to identify hearsay 
exception into which hearsay 
evidence falls 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 

15.762  Waiver of objection to admission of 
hearsay evidence 

15.7621  By failure to object 

 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 
(1987): 1986 Term, p. 106, sec. 5.381. 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 15-8, sec. 15.7621. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 11-11, sec. 11.72. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

15.7622  Objection need not be made 
when hearsay initially 
introduced for nonhearsay 
purpose; objection sufficient if 
made when hearsay about to be 
put to improper use 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

15.7623  Objection not waived by 
failing to argue exception into 
which hearsay does not fit 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

15.7624  By objecting, but failing to 
specify hearsay as ground for 
objection 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶35-37. 

15.7625  By objecting to statement that 
was not hearsay, but failing to 
object to statement that 
arguably was hearsay 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶92-98. 

15.763  Hearsay not objected to is 
competent evidence 

 For cases dealing with this subject, see sec. 
15.783. 

15.77  Appellate Review Of Ruling On 
Hearsay Evidence 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶11. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶12. 

15.771  Standard of review 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶31, 55. 
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 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶26. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶24. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶9. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶21. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶24. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶39. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 15-2, sec. 15.32. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶13. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶40. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶8. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶33. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶16. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶16. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶6. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶23. 

 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 
623 N.W.2d 187, 2000 Term WCA-156, at ¶9. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 15-1, sec. 15.141. 

 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 
777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 
322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 11-11, sec. 11.72. 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 

 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 
(Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442. 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 
(Ct. App. 1989): 1988 Term, p. 20-12, sec. 20.8621. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 105, sec. 5.352. 

 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 106, sec. 5.39. 

15.772  Appellate court may review record 
to determine if statement 
admissible under particular 
hearsay exception, even though 
trial court did not admit statement 
on that basis 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶33. 

15.78  Other Matters 

15.781  Videotaped deposition is not 
hearsay 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

15.782  Exclusion of hearsay falling within 
hearsay exception when declarant 
testifies at trial 
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 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 63, sec. 5.352. 

15.783  Unobjected-to hearsay is competent 
evidence admissible for its truth 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 45, sec. 5.36. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332. 

15.784  Use of interpreter does not turn 
statements that interpreter 
translates into hearsay 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 
(Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242. 

 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 
(Ct. App. 1990): 1990 Term, p. 15-7, sec. 15.72. 

15.785  Hearsay rule not applicable to 
grand jury proceeding 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 15-8, sec. 15.73. 

15.786  Hearsay proponent has burden to 
prove hearsay falls within 
exception when opponent objects 
generally on hearsay grounds 

 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 
(Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22. 

15.787  Sec. 907.03, which allows expert to 
base opinion upon inadmissible 
evidence, does not create hearsay 
exception 

 For cases dealing with this subject, see sec. 15.65. 

15.788  Trial court's discretion to conclude 
that considerations of fairness 
outweigh principles underpinning 
hearsay rule and to permit 
admission of hearsay evidence 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

15.789  "Deficient sample" printout from 
intoxilyzer is not hearsay 

 For cases dealing with this subject, see sec. 
15.262. 
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Chapter 16  
Cross-Examination and Impeachment 
 
 
 
16.1  Cross-Examination 

16.11  Scope Of Cross-Examination In 
General 

16.111  General principles 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 16-1, sec. 16.142. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 63, sec. 5.41. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 64, sec. 5.41. 

 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 
(1980): 1979 Term, p. 63, sec. 5.41. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 45, sec. 5.41. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶43. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 
19.311. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 16-1, sec. 16.111. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 20-8, sec. 20.864. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.11. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 85, sec. 5.41. 

16.112  Court's right to limit cross-
examination when probative value 
outweighed by countervailing 
factors 

 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 
Term, p. 27-3, sec. 27.33. 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

16.113  Determining whether cross-
examination is relevant 

 For cases dealing with this subject, see sec. 
13.122. 

16.12  Defendant's Constitutional Right To 
Confrontation And Cross-Examination 

 For cases dealing with this subject, see chapter 
27. 

16.13  Of Defendant Regarding Silence 

16.131  Prearrest, pre-Miranda silence 

 For cases dealing with this subject, see sec. 
20.6122. 

16.132  Prearrest, post-Miranda silence 

 For cases dealing with this subject, see sec. 
20.6123. 

16.133  Post-arrest, pre-Miranda silence 

 For cases dealing with this subject, see sec. 
20.6124. 

16.134  Post-arrest, post-Miranda silence 
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 For cases dealing with this subject, see sec. 
20.6125. 

16.135  Silence at prior trial 

 For cases dealing with this subject, see sec. 
20.613. 

16.14  Regarding Matters Affecting 
Credibility 

16.141  Prior convictions 

16.1411  In general 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶73. 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶1-36. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶87. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 16-1, sec. 16.1414. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 141, sec. 8.2355. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 168, sec. 8.2391. 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 64, sec. 5.441. 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 45, sec. 5.42. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶1-41. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶24-
26. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶22. 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 25-9, sec. 25.2547. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 
(Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281. 

 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 
(Ct. App. 1996): 1996 Term, p. 16-1, sec. 16.1411. 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 14-1, sec. 14.131. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 16-1, sec. 
16.1411. 

 State v. Trudeau, 157 Wis. 2d 51, 458 N.W.2d 383 
(Ct. App. 1990): 1990 Term, p. 16-1, sec. 16.1412. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443. 

 Vanlue v. State, 87 Wis. 2d 455, 275 N.W.2d 115 
(Ct. App. 1978): 1978 Term, p. 57, sec. 5.42. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 53, sec. 5.131. 

16.1412  Propriety of use of particular 
convictions 

16.14121  Conviction obtained 
without counsel 

 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 67, sec. 5.542. 

16.14122  Cconviction reversed on 
appeal 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 64, sec. 5.441. 

16.14123  Conviction that has been 
expunged pursuant to Wis. 
Stat. § 973.015(1) 

 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 
681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922. 

16.14124  Misdemeanor conviction 
not involving dishonesty 
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 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 16-1, sec. 16.1414. 

16.1413  Need to weigh probative value 
of prior conviction against 
danger of unfair prejudice 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶19-35. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶24-27. 

16.1414  Requirement that defendant 
testify to obtain appellate 
review of ruling permitting use 
of defendant's prior conviction 
for impeachment purposes 

 Ohler v. United States, 120 S. Ct. 1851 (2000): 1999 
Term, p. 16-4, sec. 16.1415. 

 Luce v. United States, 105 S. Ct. 460 (1984): 1984 
Term, p. 169, sec. 10.473. 

16.1415  Effect of mistake as to number 
of convictions 

 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 
(Ct. App. 1992): 1992 Term, p. 16-1, sec. 16.1412. 

16.1416  For purposes of impeachment, 
prior "conviction" occurs upon 
finding of guilt or entry and 
acceptance of guilty plea 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶17. 

 State v. Trudeau, 157 Wis. 2d 51, 458 N.W.2d 383 
(Ct. App. 1990): 1990 Term, p. 16-1, sec. 16.1412. 

16.1417  May defendant who 
preemptively introduces 
evidence of prior conviction on 
direct examination, after trial 
court has ruled that state will 
be permitted to adduce 
evidence of prior conviction to 
impeach testifying defendant's 
credibility, challenge 
admission of such evidence on 
appeal? 

16.14171  No (United States Supreme 
Court's answer) 

 Ohler v. United States, 120 S. Ct. 1851 (2000): 1999 
Term, p. 16-4, sec. 16.1415. 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶15. 

16.14172  Yes (Wisconsin Court of 
Appeals' answer) 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶11-18. 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶10-22. 

16.1418  Other matters 

16.14181  Prior convictions 
introduced to impeach 
credibility of testifying 
witness are not subject to 
exclusion under other 
crimes, wrongs, and acts 
rule 

 For cases dealing with this subject, see sec. 
14.143. 

16.14182  Limitations on use of 
defendant's prior 
conviction(s) to impeach 
credibility do not apply 
when conviction(s) 
introduced for purpose(s) 
other than impeachment 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶24-
26. 

 For cases dealing with the specific rule that the 
fact that other acts evidence concerns defendant's 
prior conviction[s] of criminal activity does not 
require analysis under sec. 906, Stats. 
(impeachment by evidence of conviction of crime), 
see sec. 14.285. 

16.14183  May impeach testifying 
defendant by proof of prior 
convictions without 
violating Fifth Amendment 
privilege 

 For cases dealing with this subject, see sec. 
24.896. 
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16.14184  When erroneous testimony 
regarding number of prior 
convictions constitutes 
harmless error 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶28-40. 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

16.14185  The higher the number of 
convictions the less 
credibility on witness's 
part they may suggest 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶46. 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

16.14186  Rule limiting cross-
examination about prior 
convictions to fact and 
number of convictions 
does not bar state from 
introducing evidence of 
defense witness's 
substantial sentences, and 
lack of any realistic 
possibility of parole 
eligibility under them, to 
impeach witness's claim 
that he committed crime 
with which defendant 
charged by showing that 
witness had nothing to lose 
by making that claim 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

16.14187  When failure to impeach 
witness by eliciting 
number of times witness 
had been convicted 
constitutes ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
25.3428. 

16.14188  Impeachment based on 
interaction with justice 
system that did not result 
in criminal conviction 

 For cases dealing with this subject, see sec. 
16.181. 

16.14189  Use of prior conviction to 
impeach can result in what 
is, essentially, judicially 
sanctioned perjury if some, 
but not all, of witness's 
convictions are deemed 
admissible 

 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 
811, 661 N.W.2d 435, at ¶29. 

16.1419  Other matters (cont'd) 

16.14191  When jurors are informed 
of witness's criminal past, 
precise number of prior 
convictions is unlikely to 
be outcome determinative 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶73-74. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶32. 

16.14192  Introducing evidence of 
prior conviction for 
purpose other than 
impeaching credibility 

 For cases dealing with this subject, see sec. 
13.37932. 

16.14193  Using prior conviction(s) to 
impeach credibility is 
different from using prior 
conviction(s) in connection 
with some other issue in 
case 

 For cases dealing with this subject, see sec. 
13.37933. 

16.14194  Admissibility of evidence 
of pending appeal from 
prior conviction 
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 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶47. 

16.142  Mental capacity or condition 

16.1421  In general 

 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 
(1979): 1979 Term, p. 66, sec. 5.51. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 For cases dealing with impeachment by extrinsic 
evidence regarding mental capacity or condition, 
see sec. 16.23. 

 For cases dealing generally with expert 
testimony on the credibility of witness, see sec. 
18.251. 

 For cases dealing with psychiatric or 
psychologic evidence regarding witness's mental 
capacity or condition, see sec. 18.522. 

16.1422  Witness's multiple personality 
disorder 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

16.143  Motive of witness 

16.1431  Motive for testifying 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 76, sec. 5.451. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶43-45. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶47-57. 

 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 
(Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 107, sec. 5.441. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 64, sec. 5.43. 

16.1432  Motive for recantation of 
accusation 

16.14321  In general 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶29-31. 

16.14322  When defendant attacks 
credibility of hearsay 
declarant who has 
implicated defendant in 
crime by introducing 
testimony of witness that 
declarant has recanted 
accusation, state may 
introduce evidence of 
witness's gang affiliation 
to provide motive for 
declarant's recantation 

 For cases dealing with this subject, see sec. 
15.743. 

16.144  Failure to tell story earlier 

 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 
692 (1979): 1978 Term, p. 57, sec. 5.46. 

 For cases dealing with the cross-examination of 
a defendant regarding his prior silence, see sec. 
16.13. 

16.145  Specific instances of witness's 
conduct 

 For cases dealing with this subject, see sec. 
20.8212. 

16.146  Drug or alcohol use 

16.147  Prior inconsistent statement 

16.1471  Use of to impeach in general 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 16-1, sec. 16.142. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 135, sec. 5.994. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶21. 
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 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443. 

 For cases dealing with whether a prior 
inconsistent statement is hearsay, see sec. 15.21. 

 For cases dealing with impeachment of a witness 
by extrinsic evidence of a prior inconsistent 
statement, see sec. 16.291. 

 For cases dealing generally with examining a 
witness about a prior statement, see sec. 20.3694. 

16.1472  Need to cross-examine witness 
regarding prior inconsistent 
statement as prerequisite to 
admissibility of extrinsic 
evidence regarding statement 

 For cases dealing with this subject, see sec. 
20.38632. 

16.148  Facts contradicting testimony on 
direct examination 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶35. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶33. 

16.149  Other matters 

16.1491  Prior juvenile adjudication 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443. 

16.1492  Biases and animosities 

16.14921  In general 

 United States v. Abel, 105 S. Ct. 465 (1984): 1984 
Term, p. 107, sec. 5.442. 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶11. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 107, sec. 5.441. 

16.14922  Inquiry into witness's bias 
is always material and 
relevant 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶11. 

16.1493  Regarding pending 
investigations of psychiatrist-
witness's alleged sexual 
misconduct with patients 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 16-2, sec. 16.142. 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142. 

16.1494  State's dismissal of pending 
charges against state's witness 
prior to witness's testifying at 
defendant's trial 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

16.1495  Defense witness's substantial 
sentences, and lack of any 
realistic possibility of parole 
eligibility under them, offered 
to impeach witness's claim that 
he committed crime with which 
defendant charged by showing 
that witness had nothing to 
lose by making that claim 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

16.1496  Plea bargain obtained by 
witness from state 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶43-45. 

16.1497  Prior abusive conduct of 
officer-witness who defendant 
contends abused him 
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 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶21. 

16.15  Regarding Complainant's Prior Sexual 
Conduct In Sex Crimes Case 

 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 
Term, p. 27-3, sec. 27.33. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 
(1983): 1983 Term, p. 108, sec. 5.45. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 94, sec. 5.141. 

 For cases dealing with the relevancy of a 
complainant's prior sexual conduct and with 
excluding evidence of the complainant's prior 
sexual conduct because its probative value is 
outweighed by its prejudicial effect or other 
countervailing considerations , see sec. 13.3611. 

 For cases dealing generally with limitations on 
questioning regarding a victim's prior sexual 
conduct, see sec. 20.38332. 

 For cases dealing with the rape shield law, see 
sec. 20.83. 

 For cases dealing with the limitations imposed 
by the constitutional right of confrontation on the 
exclusion of evidence of the prior sexual conduct 
of a sexual assault victim, see sec. 27.33. 

 For cases dealing with the defendant's 
constitutional right to present a defense by 
introducing evidence of the complainant's prior 
sexual conduct, see sec. 28.52. 

16.16  Asking Question Without Establishing 
Factual Predicate 

 For cases dealing with this subject, see sec. 
20.363. 

16.17  Cross-Examination Of Testifying 
Defendant 

16.171  Permissible scope in general 

 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 
Term, p. 8-33, sec. 8.4361. 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 
Term, p. 65, sec. 5.471. 

 United States v. Havens, 100 S. Ct. 1912 (1980): 
1979 Term, p. 65, sec. 5.471. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 68, sec. 5.47. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 65, sec. 5.471. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 65, sec. 5.471. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 57, sec. 5.43. 

 For cases dealing with the waiver of the 
privilege against self-incrimination by testifying in 
one's own defense, see sec. 24.33. 

16.172  Testifying defendant has no right 
to claim privilege against self-
incrimination 
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 For cases dealing with this subject, see sec. 
24.333. 

16.173  Regarding silence 

 For cases dealing with this subject, see sec. 16.13. 

16.174  Impeachment by proof of prior 
convictions 

16.1741  In general 

 For cases dealing generally with the 
impeachment of the credibility of a witness by 
proof of the witness's prior convictions, see sec. 
16.141. 

16.1742  No Fifth Amendment 
prohibition on impeachment of 
testifying defendant by proof 
of prior convictions 

 For cases dealing with this subject, see sec. 
24.896. 

16.175  Preserving error for appellate 
review 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 65, sec. 5.472. 

16.176  Impeachment of testimony given 
by defendant on cross-examination 
by illegally obtained evidence 

 For cases dealing with this subject, see sec. 16.27. 

16.18  Other Matters 

16.181  Impeachment based on interaction 
with justice system that did not 
result in criminal conviction 

16.1811  In general 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶37. 

16.1812  Criminal prosecution that 
ended in dismissal 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶37. 

16.1813  Ordinance violation 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶37. 

16.1814  Deferred prosecution 
agreement 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶37-39. 

16.182  Refusal of witness to answer 
questions on cross-examination 

16.1821  Because of fear 

 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 
(Ct. App. 1983): 1983 Term, p. 89, sec. 4.361. 

16.1822  Striking testimony of witness 
for refusal 

 For cases dealing with this subject, see secs. 
20.3523 and 28.22. 

16.183  Protecting child witness from 
unduly rigorous cross-examination 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 89, sec. 4.362. 

16.184  Right to cross-examination 
conferred by common law 

 Town of Geneva v. Tills, 129 Wis. 2d 167, 384 
N.W.2d 701 (1986): 1985 Term, p. 85, sec. 5.481. 

16.185  Propriety of asking witness 
whether other witnesses who have 
given testimony at odds with 
witness's testimony are mistaken or 
lying 

 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 
853, 667 N.W.2d 364, at ¶1-11. 

 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 
(Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161. 

 For cases dealing with whether questioning of 
witness regarding inconsistencies between his 
testimony and testimony of other witnesses and 
asking whether other witnesses are mistaken or 
lying violates rule that no witness may give 
opinion regarding whether another competent 
witness is telling the truth (i.e., Haseltine rule), see 
sec. 20.8413. 
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16.2  Impeachment (By Extrinsic Evidence) 

16.21  By Showing That Material Facts Are 
Not As Testified To By Witness 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 
(1980): 1979 Term, p. 57, sec. 5.112. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 46, sec. 5.54. 

16.22  By Showing Bias, Prejudice,  Or Other 
Corrupt Testimonial Intent Of Witness 
(e.g., Promised Benefits In Exchange 
For Testimony), Racial bias, etc.) 

16.221  In general 

 United States v. Abel, 105 S. Ct. 465 (1984): 1984 
Term, p. 107, sec. 5.442. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 58, sec. 5.52. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 46, sec. 5.52. 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶15. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶22. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶17-18. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 
(Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 155, sec. 10.62. 

 For cases dealing generally with this topic, see 
sec. 13.377. 

16.222  Showing bias or prejudice through 
testimony about gang affiliation 
and about gangs and their 
characteristics and activities 

16.2221  In general 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶1-19. 

16.2222  Admissibility of evidence of 
gang affiliation shared with 
party to show bias in favor of 
that party 

 For cases dealing with this subject, see sec. 
20.8497. 

16.223  Evidence of officer-witness's 
conduct demonstrating bias or 
prejudice against black people 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶22. 

16.23  By Showing Mental Condition Or 
Capacity Of Witness 

 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 
(1981): 1981 Term, p. 66, sec. 5.51. 

 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 
(1979): 1979 Term, p. 66, sec. 5.51. 

 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 
561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 
20.8411. 

 For cases dealing with cross-examination of a 
witness regarding his mental condition or capacity, 
see sec. 16.142. 

 For cases dealing generally with expert 
testimony on the credibility of witness, see sec. 
18.251. 

 For cases dealing with psychiatric or 
psychologic evidence regarding a witness's mental 
condition or capacity, see sec. 18.522. 

 For cases dealing with testimony regarding the 
incapacity of a witness with cognitive disabilities 
to lie, see sec. 20.8415. 

16.24  By Showing Character Or Conduct To 
Attack Credibility 
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16.241  Opinion or reputation evidence of 
character for untruthfulness 

 For cases dealing with this subject, see sec. 
20.8211. 

16.242  Specific instances of conduct 

 For cases dealing with this subject, see sec. 
20.8212. 

16.25  On Collateral Matter 

16.251  In general 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 
(1978): 1978 Term, p. 57, sec. 5.51. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 45, sec. 5.44. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 46, sec. 5.51. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶31. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶17. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶33. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212. 

 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 
573 (Ct. App. 1990): 1989 Term, p. 20-4, sec. 
20.8331. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 67, sec. 5.53. 

16.252  Bias or prejudice of witness is not 
collateral matter 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶11. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶18. 

16.253  Motive of witness is not collateral 
matter 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶31. 

16.26  By Showing Prior Conviction To 
Impeach Credibility 

16.261  In general 

 For cases dealing with this subject, see sec. 
16.1411. 

16.262  When conviction obtained without 
counsel 

 For cases dealing with this subject, see sec. 
16.14121. 

16.263  When conviction reversed on 
appeal 

 For cases dealing with this subject, see sec. 
16.14122. 

16.264  Requirement that defendant testify 
to obtain appellate review of ruling 
permitting use of defendant's prior 
conviction for impeachment 
purposes 

 For cases dealing with this subject, see sec. 
16.1414. 

16.265  Effect of mistake as to number of 
convictions 

 For cases dealing with this subject, see sec. 
16.1415. 

16.266  For purposes of impeachment, prior 
"conviction" occurs upon finding of 
guilt or entry and acceptance of 
guilty plea 

 For cases dealing with this subject, see sec. 
16.1416. 
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16.267  Conviction that has been expunged 
pursuant to Wis. Stat. § 973.015(1) 
cannot be used for impeachment 

 For cases dealing with this subject, see sec. 
16.14123. 

16.268  Use of prior misdemeanor 
conviction not involving 
dishonesty 

 For cases dealing with this subject, see sec. 
16.14124. 

16.27  Impeachment By Use Of Illegally 
Obtained Evidence 

16.271  Items seized in illegal search 

 For cases dealing with this subject, see sec. 1.824. 

16.272  Statements taken in violation of 
Miranda 

 For cases dealing with this subject, see sec. 2.17. 

16.273  Involuntary statements 

 For cases dealing with this subject, see sec. 2.26. 

16.274  Other illegally obtained evidence 

16.28  Impeachment Of Defendant 

16.281  Permissible scope and means of 
impeachment in general 

 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 
Term, p. 8-33, sec. 8.4361. 

16.282  By introducing evidence regarding 
defendant's silence 

16.2821  Prearrest, pre-Miranda silence 

 For cases dealing with this subject, see sec. 
20.6122. 

16.2822  Prearrest, post-Miranda silence 

 For cases dealing with this subject, see sec. 
20.6123. 

16.2823  Post-arrest, pre-Miranda silence 

 For cases dealing with this subject, see sec. 
20.6124. 

16.2824  Post-arrest, post-Miranda 
silence 

 For cases dealing with this subject, see sec. 
20.6125. 

16.2825  Failure to testify at prior trial 

 For cases dealing with this subject, see sec. 
20.613. 

16.29  Other Impeachment And Related 
Matters 

16.291  By showing prior inconsistent 
statement of witness 

16.2911  In general 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶30-34. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶5-16, 21. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 16-4, sec. 16.251. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.23. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443. 

 For cases dealing generally with the 
admissibility of prior statements of a witness, see 
sec. 20.3861. 

 For cases dealing with whether a prior 
inconsistent statement is hearsay, see sec. 15.21. 

 For cases dealing with cross-examination of a 
witness regarding a prior inconsistent statement, 
see sec. 16.147. 

 For cases dealing generally with examining a 
witness about a prior statement, see sec. 20.3694. 

16.2912  Prerequisites to introduction of 
extrinsic evidence of prior 
inconsistent statement (Wis. 
Stat. § 906.13(2)(a)) 
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16.29121  In general 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶30-34. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶5-16. 

16.29122  Waiver of objection to 
failure to meet 
requirements of Wis. Stat. § 
906.12(2)(a) by failure to 
object on that ground 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶30-34. 

16.2913  Defendant's constitutional 
right to introduce evidence of 
prior inconsistent statement of 
state's witness 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶6-9. 

16.292  By showing that witness 
implicating defendant has recanted 
accusation 

16.2921  In general 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶31. 

16.2922  When defendant attacks 
credibility of hearsay declarant 
who has implicated defendant 
in crime by introducing 
testimony of witness that 
declarant has recanted 
accusation, state may introduce 
evidence of witness's gang 
affiliation to provide motive 
for declarant's recantation 

 For cases dealing with this subject, see sec. 
15.743. 

16.293  By use of defendant's testimony at 
pretrial suppression hearing 

 For cases dealing with this subject, see secs. 
1.923 and 2.625. 

16.294  By non-statement of another 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶16. 

16.295  Ascribing purported motivations or 
truth-telling tendencies of entire 
neighborhood to one of its 
residents is not acceptable form of 
impeachment 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶1, 16-17. 
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Chapter 17  
Testimonial Privileges 
 
 
 
17.1  General Principles 

17.11  Privileges Recognized Only As 
Provided By Constitutions, Statutes, 
And Rules 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶13. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 17-1, sec. 17.11. 

17.12  Claim Of Privilege By Interpreter 

17.13  Required Reports Privileged By Statute 

17.14  Statutes Creating Privileges To Be 
Strictly Construed 

 For cases dealing with this subject, see sec. 17.94. 

17.15  Other Matters 

17.151  Applicability of testimonial 
privilege of out-of-court disclosure 
of statements 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

17.152  Burden of proof regarding 
applicability of evidentiary 
privilege 

 For cases dealing with this subject, see sec. 17.95. 

17.153  Concepts of "confidential" and 
"legal privilege" are very different; 
fact that records are to be kept 
confidential does not mean that 
custodian has privilege not to 
produce records in response to 
subpoena duces tecum 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶14-15. 

17.2  Lawyer-Client Privilege 

17.21  General Rule Of Privilege 

17.211  In general 

 Upjohn Co. v. United States, 101 S. Ct. 677 (1981): 
1980 Term, p. 68, sec. 5.62. 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶29, 33-34. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶32-33. 

 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 
(Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 28-1, sec. 28.31. 

17.212  Communication must be 
"confidential" 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶30. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶32. 

 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 
(Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212. 

17.22  Who May Claim Privilege 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶28, 31. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶32. 

17.23  Scope Of Privilege 

17.231  In general 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶20, 33-34, 51-59. 
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 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶33-34. 

17.232  Does privilege encompass 
attorney's opinions, perceptions, 
and impressions regarding 
defendant's competency? 

 For cases dealing with this subject, see sec. 
6.63372. 

17.233  Privilege survives client's death 

 Swidler & Berlin v. United States, 118 S. Ct. 2081 
(1998): 1997 Term, p. 17-1, sec. 17.232. 

17.24  Exceptions 

17.241  Crime-fraud exception 

17.2411  In determining whether this 
exception exists, court may 
make in camera inspection of 
allegedly privileged attorney-
client communications 

 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 
Term, p. 17-1, sec. 17.2211. 

17.242  Communication relevant to issue of 
breach of duty by lawyer to client 
or by client to lawyer 

17.2421  This exception applies when 
defendant directly challenges 
attorney's performance by 
claiming ineffective assistance 
of counsel 

 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 
(Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312. 

 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 
(Ct. App. 1992): 1992 Term, p. 25-17, sec. 25.261. 

17.2422  This exception applies where 
defendant indirectly challenges 
attorney's performance by 
seeking withdrawal of guilty 
plea because counsel failed to 
properly advise defendant with 
respect to entering plea 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 
(Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312. 

17.243  No exception when client has died 
and information is relevant to 
criminal proceeding 

 Swidler & Berlin v. United States, 118 S. Ct. 2081 
(1998): 1997 Term, p. 17-1, sec. 17.232. 

17.244  Exceptions created by rules of 
professional responsibility 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶32. 

17.25  Waiver Of Privilege 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶28, 53. 

17.26  Other Matters 

17.261  Propriety of state's calling defense 
expert to testify 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 155, sec. 10.62. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 74, sec. 5.844. 

17.262  Propriety of allowing state access to 
defense expert's report 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 74, sec. 5.844. 

17.263  When prosecutor's questioning of 
defendant about counsel's failure 
to question state's witnesses about 
particular matter violates attorney-
client privilege 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

17.264  Application of privilege when 
attorney makes contemptuous 
remark to client in court in 
response to judge's ruling 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 
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17.265  Privilege survives death of client 

 For cases dealing with this subject, see sec. 
17.233. 

17.266  Propriety of requiring defendant to 
disclose to prosecutor expert's 
findings or subject matter of 
expert's testimony when expert 
relied on confidential information 
supplied by defendant 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

17.267  Attorney's work-product privilege 

 For cases dealing with this subject, see sec. 
17.883. 

17.268  Who has burden of establishing 
existence of privilege 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶20. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶33. 

 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 
(Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212. 

17.269  Other matters 

17.2691  Does attorney-client privilege 
encompass attorney's opinions, 
perceptions, and impressions 
regarding defendant's 
competency? 

 For cases dealing with this subject, see sec. 
6.63372. 

17.2692  Privilege should be strictly and 
narrowly interpreted 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶20. 

17.3  Physician-Patient, Registered Nurse-
Patient, Chiropractor-Patient, Psychologist-
Patient, Social Worker-Patient, Marriage 
And Family Therapist-Patient And 
Professional Counselor-Patient Privilege 

17.31  General Rule Of Privilege 

17.311  In general 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶36. 

 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 
(1997): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 10, sec. 2.16. 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

17.312  What privilege extends to 

17.3121  Does not extend to patient's 
mere physical presence in 
physician's office 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

17.3122  Extends to communications to 
persons who participate in 
diagnosis or treatment under 
direction of physician, 
registered nurse, chiropractor, 
or psychologist 

17.31221  In general 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

http://www.wicourts.gov/html/ca/97/97-3148.htm�
http://www.wicourts.gov/html/sc/01/01-0263.htm�
http://www.wicourts.gov/html/ca/01/01-0263.htm�
http://www.wicourts.gov/html/ca/98/98-3055.htm�
http://www.wicourts.gov/html/sc/01/01-0263.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18933�
http://www.wicourts.gov/html/ca/97/97-3463.htm�


17-4 

17.31222  In determining whether 
communication fits within 
this category, patient's 
objectively reasonable 
perceptions and 
expectations of the medical 
provider provide 
benchmark 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221. 

17.3123  Extends to "confidential" 
communications 

17.31231  In general 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221. 

17.31232  Patient's subjective belief 
regarding confidentiality is 
not controlling; belief must 
be objectively reasonable 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221. 

17.313  Applicability of privilege to out-of-
court disclosure of statements 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

17.32  Who May Claim Privilege 

17.321  In general 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 17-2, sec. 17.32. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 17-1, sec. 17.32. 

17.322  In case of minor 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶6-7. 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

17.33  Scope Of Privilege 

17.331  In general 

17.332  Creates evidentiary privilege only; 
does not regulate conduct of 
physicians outside courtroom 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

17.333  Does not prohibit medical 
personnel from allowing police to 
be present in treatment areas of 
hospital 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

17.34  Exceptions 

17.341  In general 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 17-1, sec. 17.331. 

17.342  Exception for homicide trials 

17.3421  In general 

 State v. Jenkins, 80 Wis. 2d 426, 259 N.W.2d 109 
(1977): 1977 Term, p. 47, sec. 5.63. 

17.3422  Applies to blood alcohol test 
administered in another state 
where it would be covered by 
privilege 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 108, sec. 5.6311. 

17.3423  Application when non-
homicide charges are tried 
together with homicide charges 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 198, sec. 10.4211. 

17.3424  Does not deny equal protection 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 165, sec. 8.481. 
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17.343  Exception for proceedings for 
hospitalization 

17.3431  In general 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 
(1980): 1980 Term, p. 69, sec. 5.63. 

 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 
258 (1978): 1977 Term, p. 47, sec. 5.63. 

 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 
(Ct. App. 1979): 1979 Term, p. 67, sec. 5.62. 

17.3432  Proceeding for commitment of 
sexually violent person 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

17.3433  This exception applies to 
examinations made for 
purposes of ch. 980 (sexual 
predator) commitment 
proceeding 

 For cases dealing with this subject, see sec. 
10.7831. 

17.344  Tests for intoxication 

 City of Muskego v. Godec, 167 Wis. 2d 536, 482 
N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311. 

17.345  When condition is element of claim 
or defense 

17.3451  When defendant enters plea of 
not guilty by reason of mental 
disease or defect 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-20, sec. 6.643. 

 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 
(Ct. App. 1987): 1987 Term, p. 18-1, sec. 18.521. 

 For cases dealing with the waiver of the 
privilege by raising a defense that places mental or 
physical condition in issue, see sec. 17.351. 

17.346  Dangerous patient exception (when 
professional covered by privilege 
has reasonable cause to believe that 
(1) the patient is dangerous and (2) 
disclosure is necessary to prevent 
harm) 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

17.347  Abused or neglected child or 
abused unborn child 

17.3471  In general 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶38-58. 

17.3472  Abuse includes sexual contact 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶42. 

17.3473  Abuse includes emotional 
abuse 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶40. 

17.348  Determining when exception must 
be recognized to allow defendant to 
present defense 

 For cases dealing with this subject, see sec. 
17.364. 

17.35  Waiver Of Privilege 

17.351  By raising defense that places 
mental or physical condition in 
issue 

 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 
(1986): 1986 Term, p. 144, sec. 8.2351. 

 For cases dealing with the exception to the 
privilege when mental or physical condition is 
element of claim or defense, see sec. 17.345. 

17.352  By voluntary disclosure 

17.3521  In general 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶6-7. 
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 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 
663, 678 N.W.2d 326, at ¶1-21. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

17.3522  Waiver by voluntary disclosure 
cannot be limited to one person 
or entity to whom disclosure is 
made 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

17.3523  Waiver by medical assistance 
recipients 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

17.3524  By voluntary disclosure made 
by parent of minor child 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶6-7. 

 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 
663, 678 N.W.2d 326, at ¶1-21. 

17.36  Other Matters 

17.361  Defendant's due process right to in 
camera review of evidence 
protected by this privilege upon 
showing that it may be material to 
defense 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

 For cases dealing generally with a defendant's 
due process right to an in camera review of records 
or documents privileged or protected or in the 
possession of third parties to determine whether 
contain exculpatory evidence, see sec. 6.893. 

17.362  Provision in mental health act 
allowing parent to authorize 
release of child's records is 
superseded by this privilege 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

17.363  Provision in mental health act 
making patient records confidential 
is superseded by this privilege 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.341. 

17.364  Determining when privilege must 
give way to defendant's exercise of 
constitutional right to present 
evidence in his defense 

 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 
(1997): 1996 Term, p. 6-13, sec. 6.8956. 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956. 

17.365  When defendant allowed access to 
mental health records 
notwithstanding this privilege 

 For cases dealing with this subject, see sec. 6.893. 

17.366  Need for victim's consent before 
trial court may conduct in camera 
inspection of mental health 
treatment records to determine 
whether they contain exculpatory 
evidence 

 For cases dealing with this subject, see sec. 
6.8934. 

17.367  Need for victim's consent to review 
of mental health treatment records 
before appellate court may conduct 
appellate review of trial court's in 
camera inspection of records to 
determine whether they contain 
exculpatory evidence 

 For cases dealing with this subject, see sec. 
6.89386. 

17.368  Interplay between this privilege 
and Wis. Stat. § 146.82 insofar as 
billing, collection, and payment of 
claims records are concerned 
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 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

17.369  Expectation of confidentiality in 
medical records of medical 
assistance recipients 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

17.4  Husband-Wife Privilege 

17.41  General Rule Of Privilege 

 Trammel v. United States, 100 S. Ct. 906 (1980): 
1979 Term, p. 68, sec. 5.64. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 58, sec. 5.61. 

 State v. Sabin, 79 Wis. 2d 302, 255 N.W.2d 320 
(1977): 1977 Term, p. 47, sec. 5.62. 

 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 108, sec. 5.64. 

 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 
(Ct. App. 1983): 1983 Term, p. 118, sec. 5.64. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 69, sec. 5.64. 

17.42  Who May Claim Privilege 

17.43  Scope Of Privilege 

17.44  Exceptions 

17.441  If one spouse has acted as agent of 
other and communication relates to 
matters within scope of agency 

 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 
(Ct. App. 1983): 1983 Term, p. 118, sec. 5.64. 

17.442  Proceeding in which one spouse or 
former spouse is charged with 
crime against person or property of 
other spouse or of a child of either 
spouse, or with crime against 
person or property of third party 
committed in course of committing 
crime against other spouse 

17.4421  Proceeding in which one 
spouse or former spouse is 
charged with crime against 
person or property of other 
spouse 

17.4422  Proceeding in which one 
spouse or former spouse is 
charged with crime against 
person or property of a child of 
either spouse 

17.44221  In general 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.411. 

17.44222  "Child of either" may 
include foster child or 
other child present in home 
and active part of family 
structure 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.411. 

17.4423  Proceeding in which one 
spouse or former spouse is 
charged with crime against 
person or property of third 
party committed in course of 
committing crime against other 
spouse 

17.44231  In general 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶2-17. 

17.44232  Covers case in which 
married defendant is 
charged with sexual 
assault; sexual assault is 
crime against third party 
committed in course of 
committing crime (i.e., 
adultery) against spouse 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶2-17. 

17.45  Waiver Of Privilege 

17.46  Other Matters 
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17.5  Communications To Clergyman 

17.51  General Rule Of Privilege 

17.511  In general 

17.512  Applicability to out-of-court 
disclosure of statements 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 109, sec. 5.652. 

17.52  Who May Claim Privilege 

17.53  Scope Of Privilege 

17.54  Exceptions 

17.55  Waiver Of Privilege 

17.56  Other Matters 

17.6  Law Enforcement Records 

17.61  In general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶21. 

17.7  Identity Of Informer 

17.71  General Rule Of Privilege 

 California v. Trombetta, 104 S. Ct. 2528 (1984): 
1983 Term, p. 172, sec. 8.352. 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 77, sec. 5.67. 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 100, sec. 8.526. 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶15-32. 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶24. 

 State v. Dowe, 120 Wis. 2d 192, 352 N.W.2d 660 
(1984): 1984 Term, p. 108, sec. 5.67. 

 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 
(1982): 1981 Term, p. 78, sec. 5.67. 

 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 
2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at 
¶11. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 
(Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692. 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.721. 

 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 
(Ct. App. 1981): 1981 Term, p. 80, sec. 5.67. 

17.72  Who May Claim Privilege 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

17.73  Exceptions 

17.731  Testimony on merits necessary to 
fair determination of guilt or 
innocence 

17.7311  In general 

 California v. Trombetta, 104 S. Ct. 2528 (1984): 
1983 Term, p. 172, sec. 8.352. 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 77, sec. 5.67. 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 100, sec. 8.526. 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶15-32. 

 State v. Dowe, 120 Wis. 2d 192, 352 N.W.2d 660 
(1984): 1984 Term, p. 108, sec. 5.67. 

 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 
(1982): 1981 Term, p. 78, sec. 5.67. 

 State v. Norfleet, 2002 WI App 140, 254 Wis. 2d 
569, 647 N.W.2d 341, 2001 Term WCA-393, at ¶9-
16. 
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 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 
2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at 
¶1-21. 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.7311. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

 State v. Hargrove, 159 Wis. 2d 69, 464 N.W.2d 14, 
469 N.W.2d 181 (Ct. App. 1990): 1990 Term, p. 17-1, 
sec. 17.71. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.721. 

 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 
(Ct. App. 1981): 1981 Term, p. 80, sec. 5.67. 

17.7312  Sufficiency of request for 
disclosure of informant's 
identity under this exception 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 17-2, sec. 17.7111. 

17.7313  Disclosure of informer's 
identity appropriate if person 
seeking disclosure establishes 
that person interrogated by 
trial court at in camera hearing 
was not informer 

 For cases dealing with this subject, see sec. 
17.775. 

17.7314  Applicability of procedures for 
determining whether 
informer's identity should be 
revealed when defendant does 
not intend to produce 
informer's testimony but only 
seeks confirmation of 
informer's identity 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.7311. 

17.7315  Need for informer's testimony 
at in camera hearing 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.7311. 

17.7316  No need for in camera hearing 
when trial court reasonably 
concludes, based on record 
before it, that informant's 
testimony is critical to fair trial 

 State v. Norfleet, 2002 WI App 140, 254 Wis. 2d 
569, 647 N.W.2d 341, 2001 Term WCA-393, at ¶1-
17. 

17.7317  In determining whether 
disclosure of informer's 
identity required, court may 
not rely on unsworn materials 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶15-34. 

 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 
2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at 
¶10-17. 

17.7318  In determining whether 
disclosure of informer's 
identity required, court may 
not conduct independent 
examination, e.g., by requesting 
additional information from 
law enforcement 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶15-34. 

17.7319  Other matters 

17.73191  Effect of defects in making 
determination whether 
disclosure of informer's 
identity is necessary; 
applicability of harmless-
error rule 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶35-49. 

17.732  Determining legality of obtaining 
evidence when reliability or 
credibility of information supplied 
by informant doubted 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71. 

17.733  Voluntary disclosure 
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 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

17.734  Informer as witness 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-1, sec. 17.732. 

17.735  There is no exception to privilege 
based on death of informer 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

17.74  Waiver Of Privilege 

17.741  By voluntary disclosure 

 For cases dealing with this subject, see sec. 
17.733. 

17.75  Waiver Of Defects In Proceeding 
Relating To Disclosure Of Identity Of 
Informer 

17.751  Defendant does not waive right to 
complain about trial court's failure 
to follow prescribed procedures 
(e.g., by court's using unsworn 
materials) by failing to object at 
time court fails to follow prescribed 
procedures 

 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 
2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at 
¶18. 

17.76  Appellate Review Of Trial Court's 
Proceedings And Rulings Relating To 
Disclosure Of Identity Of Informer 

17.761  Standard of review 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶15-16. 

 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 
2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at 
¶10. 

17.762  Appellate review of rulings 
relating to identity of informant 

17.7621  Ruling, at conclusion of in 
camera hearing, on whether 
informant's testimony 
necessary to fair determination 
of guilt or innocence 

 State v. Norfleet, 2002 WI App 140, 254 Wis. 2d 
569, 647 N.W.2d 341, 2001 Term WCA-393, at ¶9. 

17.77  Other Matters 

17.771  Due process requirements relating 
to disclosure of identity of 
informant 

 For cases dealing with this subject, see sec. 
22.432. 

17.772  Admission and sufficiency of 
evidence to require disclosure of 
identity of informer 

17.7721  Hearsay evidence 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

17.773  Hearsay allegations in affidavit 
supporting request for disclosure 
of identity of informer not 
sufficient to trigger hearing 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

17.774  Death of informer does not obviate 
privilege 

 For cases dealing with this subject, see sec. 
17.735. 

17.775  Disclosure of informer's identity 
appropriate if person seeking 
disclosure establishes that person 
interrogated by trial court at in 
camera hearing was not informer 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

17.776  Need to disclose fact that witness 
who testified at trial was informant 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

17.78  Related Matters 
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17.781  Defendant's constitutional (i.e., due 
process) right to disclosure of 
identity of informant 

 For cases dealing with this subject, see sec. 
22.432. 

17.8  Other Privileges 

17.81  Self-Incrimination 

 For cases dealing with this subject, see chapter 
24. 

17.82  Journalist's 

 State ex rel. Green Bay Newspaper Co. v. Circuit 
Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 
Term, p. 225, sec. 13.75. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 48, sec. 5.64. 

17.83  Legislator's 

 United States v. Gillock, 100 S. Ct. 1185 (1980): 
1979 Term, p. 68, sec. 5.65. 

17.84  Required Reports 

17.85  Honesty Testing Devices 

17.86  Political Vote 

17.87  Trade Secrets 

17.88  Other Privileges 

17.881  Privilege in crime victim 
compensation proceedings 

17.882  Privilege in use of federal tax 
return information 

17.883  Attorney's work-product privilege 

17.8831  In general 

 Upjohn Co. v. United States, 101 S. Ct. 677 (1981): 
1980 Term, p. 46, sec. 3.894. 

 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 
(Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873. 

17.8832  Requirement that material 
must have been obtained at 
attorney's direction 

 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 
(Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212. 

17.8833  Consistency with privilege of 
requiring defendant to disclose 
to prosecutor defense expert's 
findings or subject matter of 
defense expert's testimony 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

17.884  Evidence, information, and 
analyses of evidence obtained from 
law enforcement officers by state 
crime laboratories, and testimony 
of crime laboratory personnel prior 
to trial (Wis. Stat. § 165.79(1)) 

17.8841  In general 

 State v. Franszczak, 2002 WI App 141, 256 Wis. 2d 
68, 647 N.W.2d 396, 2001 Term WCA-397, at ¶2-8. 

17.8842  This privilege precludes 
defendant from producing state 
crime lab personnel at pretrial 
hearing on possible 
contamination of evidence 
submitted to lab for testing 

 State v. Franszczak, 2002 WI App 141, 256 Wis. 2d 
68, 647 N.W.2d 396, 2001 Term WCA-397, at ¶1-26. 

17.885  Wis. Stat. § 13.96, which provides 
for confidentiality of records of 
legislators' communications 
maintained by Legislative 
Technology Services Bureau, does 
not create privilege 

 For cases dealing with this subject, see sec. 
4.25362. 

17.9  Other Matters Relating To Privileges 

17.91  Waiver Of Privilege 

17.911  By Voluntary Disclosure 

 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 
(1986): 1986 Term, p. 144, sec. 8.2351. 
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17.912  By failing to proffer evidence 
supporting invocation of privilege 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

17.92  Privileged Matter Disclosed Under 
Compulsion Or Without Opportunity 
To Claim Privilege 

17.93  Comment On, Or Inference From, 
Claim Of Privilege (Wis. Stat. § 905.13) 

17.931  In general 

17.932  Comment on defendant's exercise 
of privilege not to testify at 
criminal trial 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶80-83, 90-94. 

 For cases dealing with the propriety, as a 
constitutional matter, of a prosecutor's comment 
on a defendant's failure to testify at trial, see sec. 
8.4214. 

17.94  Statute Creating Privilege To Be 
Strictly Construed 

 Swidler & Berlin v. United States, 118 S. Ct. 2081 
(1998): 1997 Term, p. 17-1, sec. 17.232. 

 Trammel v. United States, 100 S. Ct. 906 (1980): 
1979 Term, p. 67, sec. 5.61. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶38. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶16. 

 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 
258 (1978): 1977 Term, p. 88, sec. 12.36. 

 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 
663, 678 N.W.2d 326, at ¶12. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶13. 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 17-1, sec. 17.11. 

17.95  Burden of proof regarding applicability 
of evidentiary privilege 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

17.96  Other Matters 

17.961  Rule of privilege does not apply to 
out-of-court disclosure of statement 
not used in judicial proceeding 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 109, sec. 5.652. 

17.962  Propriety of in camera review of 
allegedly privileged 
communication to determine 
whether privilege or exception to it 
exists 

 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 
Term, p. 17-1, sec. 17.2211. 
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Chapter 18  
Scientific Evidence and Expert Testimony 
 
 
 
18.1  Scientific Evidence In General 

18.11  General Test For Determining 
Admissibility Of Scientific Evidence 

18.111  In general 

 Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 
S. Ct. 2786 (1993): 1992 Term, p. 18-1, sec. 18.11. 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶10, 33-34, 36. 

 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 
386 (1983): 1982 Term, p. 96, sec. 5.891. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶18. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶16, 18. 

 City of West Bend v. Wilkens, 2005 WI App 36, 278 
Wis. 2d 643, 693 N.W.2d 324, at ¶22-24. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶13. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

18.112  Daubert rule (trial court must 
ensure that scientific evidence is 
reliable) 

18.1121  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶2, 33-34, 36. 

18.1122  Wisconsin is not a Daubert 
state 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶7, 33-34, 36. 

 City of West Bend v. Wilkens, 2005 WI App 36, 278 
Wis. 2d 643, 693 N.W.2d 324, at ¶22-24. 

18.113  Reliability of scientific evidence 
presents question of weight for 
jury, not question of admissibility 

 City of West Bend v. Wilkens, 2005 WI App 36, 278 
Wis. 2d 643, 693 N.W.2d 324, at ¶22-24. 

18.12  Presumption Of Accuracy Of Scientific 
Or Medical Instruments Or Tests 

 For cases dealing generally with the 
presumption of the accuracy of scientific or 
medical instruments or tests, see sec. 20.2521. 

 For cases dealing specifically with the 
presumption of the accuracy of breathalyzer 
machine test results, see sec. 20.2524. 

 For cases dealing specifically with the 
presumption of the accuracy of chemical tests for 
intoxication, see sec. 20.2522. 

 For cases dealing specifically with the 
presumption of the accuracy of radar, see sec. 
18.7112. 

18.13  Other Matters 

18.2  Expert Testimony In General 

18.21  General Principles 

18.211  In general 

 Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 
S. Ct. 2786 (1993): 1992 Term, p. 18-1, sec. 18.11. 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶33-34, 36. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶15-24. 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶12. 
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 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶17, 26-27, 34. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶17-25. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶37-40. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 18-2, sec. 18.551. 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 18-1, sec. 18.21. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 20-9, sec. 20.8432. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 120, sec. 5.971. 

 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 
(1984): 1983 Term, p. 134, sec. 5.971. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 134, sec. 5.971. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 75, sec. 5.892. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶15, 18-19. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶9. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶8. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶16, 18. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶14-21. 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶42. 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶13. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶14, 19, 
28. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶18-
22. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶28-
29. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶25. 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶12. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶27-
29. 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-38, sec. 10.7821. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 18-2, sec. 18.253. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 18-1, sec. 18.252. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 
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 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 
(Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 18-3, sec. 18.5222. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-1, sec. 18.21. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 114, sec. 5.861. 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 193, sec. 12.832. 

 State v. Shaw, 124 Wis. 2d 363, 369 N.W.2d 772 
(Ct. App. 1985): 1984 Term, p. 117, sec. 5.861. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.421. 

18.212  Three-part test for determining 
admissibility of expert testimony:  
(1) testimony must be relevant; (2) 
witness must be qualified; (3) 
testimony must assist trier of fact 

18.2121  In general 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶18-19. 

18.2122  First part of test:  relevancy 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶20-22. 

18.2123  Second part of test:  
qualifications 

 For cases dealing with this subject, see sec. 18.22. 

18.2124  Third part of test:  assistance 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶27-29. 

18.213  Testimony expressed in terms of 
possibility 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

18.214  When expert testimony required to 
render evidence admissible 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

18.215  Analysis that must be undertaken 
when defendant claims he has 
constitutional right to adduce 
expert testimony in his defense 

 For cases dealing with this subject, see sec. 28.41. 

18.216  Unreliability of expert testimony is 
matter for cross-examination, not 
basis for exclusion; reliability of 
expert testimony is issue for trier of 
fact, not for circuit court as 
predicate to admissibility: 
reliability of expert testimony 
presents question of weight for 
jury, not question of admissibility: 
reliability of expert testimony 
presents question of weight for 
jury, not question of admissibility 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶34. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶22. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶18-19. 

 City of West Bend v. Wilkens, 2005 WI App 36, 278 
Wis. 2d 643, 693 N.W.2d 324, at ¶22-24. 

18.217  "Gatekeeping" function of trial 
court with respect to admission of 
expert testimony 

18.2171  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶7, 33-34, 36. 

 City of West Bend v. Wilkens, 2005 WI App 36, 278 
Wis. 2d 643, 693 N.W.2d 324, at ¶22-24. 
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 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶21-
22. 

18.2172  Daubert rule (trial court must 
ensure that expert testimony is 
reliable) 

18.21721  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶2, 33-34, 36. 

18.21722  Wisconsin is not a Daubert 
state 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶7, 33-34, 36. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶18. 

 City of West Bend v. Wilkens, 2005 WI App 36, 278 
Wis. 2d 643, 693 N.W.2d 324, at ¶22-24. 

18.218  Need for expert opinion to be 
based on professional standards, 
not personal practice 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶25, 31, 52-56. 

18.219  Other matters 

18.2191  Opinion may be based on 
experience alone 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶42. 

18.2192  Expert testimony not 
objectionable because it 
embraces ultimate issue to be 
decided by tried of fact 

 For cases dealing with this subject, see sec. 
18.232. 

18.2193  May witness testify as expert 
on issue of domestic law, 
which is province of court? 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶22-23. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶15-16. 

18.22  Qualification Of Witness As Expert 

18.221  In general 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 18-1, sec. 18.244. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 20-9, sec. 20.8432. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶23-26. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶14. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶29. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶27-
29. 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 18-1, 
sec. 18.22. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-1, sec. 18.21. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 122, sec. 5.974. 

18.222  Psychologist need not be licensed 
in Wisconsin in order to testify in 
ch. 980 proceeding 
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 For cases dealing with this subject, see sec. 
10.78292. 

18.223  Fact that expert has lied about 
credentials or other matters or has 
engaged in unprofessional conduct 
does not necessary require court to 
disregard or strike expert's 
testimony 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶31-
33. 

18.224  In determining whether expert 
qualified, court must compare 
technical expertise of witness to 
complexity of precise issue in case 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶14. 

18.23  Rules Relating To Admission Of Expert 
Testimony 

18.231  Bases of opinion testimony by 
experts 

18.2311  In general 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶28-29. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶5, 34-35. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶29. 

18.2312  Opinion may be based on facts 
or data not admissible in 
evidence (e.g., hearsay) 

18.23121  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶19. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶28-29. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶42. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶5, 34-35. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶18. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶35-36. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶22-24. 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶18. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶12. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶22. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶27-29. 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 15-6, sec. 15.61. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 120, sec. 5.9721. 

18.23122  Sec. 907.03, which allows 
expert to base opinion 
upon inadmissible 
evidence, does not create 
hearsay exception 

 For cases dealing with this subject, see sec. 15.65. 

18.23123  Protecting right to 
confrontation when expert 
bases opinion on hearsay 

 For cases dealing with this subject, see sec. 
27.373. 

18.23124  Weight to be accorded 
opinion based exclusively 
on inadmissible evidence 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 
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18.23125  When defendant's right to 
confrontation violated by 
expert witness's reliance on 
hearsay 

 For cases dealing with this subject, see sec. 
27.373. 

18.23126  Fact that opinion may be 
based on inadmissible 
evidence does not mean 
that underlying evidence 
itself becomes admissible 

 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 
709, 741 N.W.2d 286, at ¶18. 

18.23127  This rule does not permit 
expert to base opinion on 
inadmissible preliminary 
breath test 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶4, 19-26. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶18-23. 

18.23128  Problems with rule 
permitting opinion to be 
based on facts or date not 
admissible in evidence 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶21-22. 

18.2313  Jury must determine whether 
facts underlying expert's 
opinion are true 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

18.2314  Propriety of relying on 
presentence report 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

18.2315  When opinion is based on 
defendant's statement taken in 
violation of privilege against 
self-incrimination, opinion is 
inadmissible 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶26-44. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶14-35. 

18.232  Opinion on ultimate issue 

18.2321  In general 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶18, 20. 

 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 13-6, sec. 13.3631. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶18-21. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶29. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

18.2322  Where evidentiary facts are in 
dispute, opinion evidence as to 
ultimate issue must be based 
on hypothetical case 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶21. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶19-21. 

18.233  Disclosure of facts or data 
underlying expert opinion 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 15-6, sec. 15.61. 

18.234  Reading of report by expert 

18.235  Other rules 

18.24  Particular Experts 

18.241  Psychiatrists and psychologists 

 For cases dealing with this subject, see sec. 18.5. 

18.242  Medical technologist 
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 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.421. 

 For cases dealing specifically with the 
admissibility of testimony of a medical 
technologist regarding blood-alcohol content, see 
sec. 18.472. 

18.243  Polygraph examiner 

 For cases dealing with this subject, see sec. 18.3. 

18.244  Pathologist 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 134, sec. 5.971. 

18.245  Ballistics expert 

 For cases dealing with this subject, see sec. 18.66. 

18.246  Chemists 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 51, sec. 5.832. 

18.247  Rape crisis center worker 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 20-9, sec. 20.8432. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

18.248  Other experts 

18.2481  School guidance counselor 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 18-1, sec. 18.244. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611. 

18.2482  Law enforcement officer 
testifying regarding HGN 
sobriety test 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

18.2483  Expert on eyewitness 
identification 

 For cases dealing with this subject, see sec. 
20.812. 

18.2484  Expert on American Sign 
Language (ASL) 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶9. 

18.2485  Expert on securities fraud 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶15-24. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶14-21. 

18.2486  Expert on false confessions 

 For cases dealing with this subject, see sec. 
18.2572. 

18.2487  Death scene analyst 

 For cases dealing with this subject, see sec. 
18.2573. 

18.249  Other experts (cont'd) 

18.2491  Statistician 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 13-6, sec. 13.382. 

18.2492  Expert on sleep 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

18.2493  Expert narcotics officer 

 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 13-6, sec. 13.3631. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

18.2494  Social worker 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 18-1, 
sec. 18.22. 
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18.2495  Crime lab chemist specializing 
in field of alcohol metabolism 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

18.2496  DNA expert 

 For cases dealing with this subject, see sec. 18.67. 

18.2497  Expert on child sexual abuse 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

18.2498  Child therapist 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422. 

18.2499  Expert on gangs and their 
characteristics and activities 

18.24991  In general 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶1-19. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶24-26. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

18.24992  Expert testimony on gangs 
that suggests defendant is 
member of gang without 
any direct proof of that fact 
is improper 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶1, 18. 

18.25  On Particular Matters 

18.251  Credibility of witness 

18.2511  In general 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 20-8, sec. 20.8432. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 20-9, sec. 20.8432. 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 20-7, sec. 20.841. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶1-20. 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-
13. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 18-1, sec. 18.252. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 
(Ct. App. 1996): 1995 Term, p. 20-7, sec. 20.8411. 

 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 
(Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422. 

 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 
(Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841. 
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 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 

 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 
(Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 113, sec. 5.841. 

 For cases dealing with the admissibility of 
psychiatric or psychologic testimony on the 
credibility of a witness, see sec. 18.52. 

 For cases dealing generally with the 
admissibility of testimony on the credibility of a 
witness, in particular testimony that witness is 
telling the truth, see sec. 20.841. 

 For cases dealing with the admissibility of expert 
testimony regarding the credibility of a witness's 
identification of the defendant, see sec. 20.812. 

18.2512  Opinion may be permissible 
when necessary to assist jury in 
understanding evidence expert 
relied on in arriving at 
conclusion 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30. 

18.2513  When expert witness is 
permitted to testify in sexual 
assault case to common 
characteristics of sexual assault 
victim and to consistency of 
those characteristics with those 
of victims in case at hand, and 
when expert presents extensive 
testimony on those and related 
subjects, standing objection is 
insufficient to preserve 
challenges to Haseltine 
violations 

 For cases dealing with this subject, see sec. 
20.8417. 

18.2514  Witness suggestibility and 
proper interrogation 
techniques for crime victims 
and witnesses, particularly 
young children 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶3. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶1, 27-29. 

18.2515  Expert testimony regarding 
typical signs or behavior of 
child victim who has been 
coached or who evinces 
suggestibility along with expert 
testimony that child in 
question exhibits none or few 
of these signs or behaviors 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶14, 19. 

18.252  Victim syndromes 

18.2521  Rape trauma syndrome 

 For cases dealing with this subject, see sec. 
18.731. 

18.2522  Child sexual assault and incest 
victim syndrome 

 For cases dealing with this subject, see sec. 
18.732. 

18.2523  Battered child syndrome 

 For cases dealing with this subject, see sec. 
18.733. 

18.2524  Battered woman syndrome 

 For cases dealing with this subject, see sec. 
18.734. 

18.253  Offender syndrome or profile 
evidence 

18.2531  Battering-parent syndrome 

 For cases dealing with this subject, see sec. 
18.721. 

18.2532  Post-traumatic stress disorder 
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 For cases dealing with this subject, see sec. 
18.5516. 

18.2533  Sex offender psychological 
profile 

 For cases dealing with this subject, see sec. 
18.723. 

18.2534  Incestuous father profile 

 For cases dealing with this subject, see sec. 
18.724. 

18.254  Mathematical probability 

 For cases dealing with this subject, see sec. 
13.382. 

18.255  Sleep 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

18.256  Gang-related matters 

18.2561  In general 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶1-19. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶24-26. 

18.2562  How gang affiliations are 
manifested 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶24-26. 

18.2563  Gang modus operandi 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

18.2564  Characteristics of gang 
members 

18.25641  In general 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶1-19. 

18.25642  Desire to retaliate for 
perceived wrong to 
maintain respect 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶18. 

18.2565  Expert testimony on gangs that 
suggests defendant is member 
of gang without any direct 
proof of that fact is improper 

 For cases dealing with this subject, see sec. 
18.24992. 

18.257  Other matters 

18.2571  Post-assault conduct of sexual 
assault victim 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

 For cases dealing generally with this subject, see 
sec. 20.8422. 

 For cases dealing with rape trauma syndrome 
and child sexual assault and incest victim 
syndrome, see secs. 18.731 and 18.732. 

18.2572  False confessions 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶19. 

18.2573  Death scene analysis 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶1-38. 

18.2574  Absorption curve 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶6, 13, 35. 

18.258  Other matters (cont'd) 

18.2581  Traumatization of sexual 
assault victim's memory 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

18.2582  Future dangerousness 

18.25821  In general 
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 For cases dealing with expert psychiatric and 
psychologic testimony relating to a defendant's 
future dangerousness, see sec. 18.56. 

18.25822  For purposes of sexually 
violent person (chap. 980) 
commitment 

 For cases dealing with this subject, see sec. 
10.7824. 

18.25823  Based on actuarial 
instruments designed to 
measure respondent's 
dangerousness 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶14-24. 

18.2583  Defendant's psychosexual 
maturity in sexual assault 
prosecution 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶1-
21. 

18.2584  Recantation of sexual assault 
victim 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73. 

18.2585  Reliability of interview 
technique used with child 
sexual assault victim 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73. 

18.2586  Witness suggestibility and 
proper interrogation 
techniques for crime victims 
and witnesses, particularly 
young children 

 For cases dealing with this subject, see sec. 
18.2514. 

18.2587  Eyewitness identification 

 For cases dealing with this subject, see sec. 
20.812. 

18.2588  Issue of domestic law 

 For cases dealing with this subject, see sec. 
18.2193. 

18.2589  What constitutes investment 
contract; whether instrument is 
investment contract 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶15-24. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶14-21. 

18.259  Other matters (cont'd) 

18.2591  Lack of physical evidence in 
sexual assault case 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

18.2592  Percent of child sexual assault 
accusations that are fabricated 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

18.2593  Impairment caused by 
particular concentration of 
alcohol in blood 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

18.2594  That sexual assault victim's 
physical condition was 
consistent with having been 
victim of sexual assault 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 18-1, sec. 18.252. 

18.2595  On whether person in 
videotape of crime taken by 
surveillance camera is 
defendant 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 18-2, sec. 18.253. 

18.2596  Nexus between gang activity 
and drug involvement 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 
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18.2597  That residents of premises are 
engaged in drug dealing based 
on items found on premises 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

18.2598  That victim was "molested" or 
"sexually assaulted" 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

18.2599  That victim's behavior is 
consistent with behavior of 
similarly situated victims 
(Jensen evidence) 

 For cases dealing with this subject, see sec. 
20.84222. 

18.26  Hypothetical Questions 

18.261  In general 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 For cases dealing generally with hypothetical 
questions, see sec. 20.362. 

18.262  Regarding whether victim could 
have slept through sexual 
intercourse 

 For cases dealing with this subject, see sec. 
13.36197. 

18.263  Hypothetical question that elicits 
opinion that certain thing "could" 
have happened 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

18.264  Disregarding answer to 
hypothetical question when facts 
upon which it is based are not 
established by evidence 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

18.27  Court Appointed Experts 

18.28  Not Required To Be Accepted By Fact 
Finder, Even When Uncontradicted 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶15. 

 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶9. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶39, 
41. 

 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 62, sec. 3.1224. 

18.29  Other Matters 

18.291  Lay opinion testimony 

 For cases dealing with this subject, see sec. 
20.851. 

18.292  Indigent defendant's right to funds 
to pay for expert witnesses 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
28-2, sec. 28.61. 

 For cases dealing with an indigent defendant's 
right to have the assistance of a psychiatric witness 
to support an insanity defense, see sec. 6.6422. 

18.293  Public defender's responsibility to 
pay for expert services necessary 
for adequate defense 
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 For cases dealing with this subject, see sec. 
12.6616. 

18.294  Expert's opinion that residents of 
premises are engaged in drug 
dealing based on items found on 
premises 

 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 13-6, sec. 13.3631. 

18.295  Admissibility of evidence 
regarding accuracy and validity of 
expert's past predictions of 
behavior 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

18.296  Appellate review of decision 
whether to admit expert testimony 

 For cases dealing with this subject, see sec. 18.81. 

18.297  When opinion based on 
defendant's statement taken in 
violation of privilege against self-
incrimination, opinion is 
inadmissible 

 For cases dealing with this subject, see sec. 
18.2315. 

18.3  Polygraph Evidence 

18.31  Present Rule: Not Admissible 

18.311  In general 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶26, 44. 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶39. 

 State v. Dean, 103 Wis. 2d 228, 307 N.W.2d 628 
(1981): 1980 Term, p. 70, sec. 5.811. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶26. 

 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 
666 N.W.2d 518, at ¶9. 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶23-25. 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312. 

 State v. Johnson, 193 Wis. 2d 382, 535 N.W.2d 441 
(Ct. App. 1995): 1994 Term, p. 18-3, sec. 18.341. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 18-1, sec. 18.31. 

 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 
(Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-2, sec. 18.31. 

 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 
432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393. 

 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 
(Ct. App. 1984): 1984 Term, p. 110, sec. 5.811. 

 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 
(Ct. App. 1983): 1983 Term, p. 121, sec. 5.811. 

18.312  Rule of inadmissibility precludes 
not only opinion or testimony of 
polygraph examiner, but also any 
evidence suggesting what test 
results were 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312. 

18.32  Former Rule: Prior To 9/1/81, 
Stipulation Prerequisite To Admission 
Of Test Results 

18.321  In general 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶26, 44. 

 State v. Dean, 103 Wis. 2d 228, 307 N.W.2d 628 
(1981): 1980 Term, p. 70, sec. 5.811. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 70, sec. 5.812. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 71, sec. 5.812. 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 72, sec. 5.82. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 72, sec. 5.82. 
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 State v. Streich, 87 Wis. 2d 209, 274 N.W.2d 635 
(1979): 1978 Term, p. 63, sec. 5.83. 

 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 62, sec. 5.83. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 50, sec. 5.81. 

 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 
(Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332. 

 State v. Dean, 98 Wis. 2d 74, 295 N.W.2d 23 (Ct. 
App. 1980): 1980 Term, p. 72, sec. 5.815. 

 State v. Craft, 93 Wis. 2d 55, 286 N.W.2d 619 (Ct. 
App. 1979): 1979 Term, p. 71, sec. 5.82. 

18.322  Stipulation defective if made in 
absence of pending prosecution 

 State v. Craft, 99 Wis. 2d 128, 298 N.W.2d 530 
(1980): 1980 Term, p. 71, sec. 5.813. 

18.323  Party may challenge polygraph 
evidence even though he has 
stipulated to its admission 

 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 
692 (1979): 1978 Term, p. 63, sec. 5.83. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 50, sec. 5.81. 

18.324  Statement of defendant associated 
with test excluded in absence of 
stipulation 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 71, sec. 5.8141. 

 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 
(1978): 1978 Term, p. 27, sec. 3.151. 

 For cases dealing generally with the 
admissibility of a statement made by a defendant 
in connection with a polygraph test, see sec. 18.34. 

18.33  Waiver Of Right To Counsel At 
Polygraph Examination 

 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, 
p. 47, sec. 3.1151. 

 State v. Dean, 98 Wis. 2d 74, 295 N.W.2d 23 (Ct. 
App. 1980): 1980 Term, p. 72, sec. 5.815. 

18.34  Admissibility Of Statement Of 
Defendant Associated With Test 

18.341  General principles 

18.3411  In general 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶1-46. 

 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 
666 N.W.2d 518, at ¶9-17. 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶23-25. 

 State v. Johnson, 193 Wis. 2d 382, 535 N.W.2d 441 
(Ct. App. 1995): 1994 Term, p. 18-3, sec. 18.341. 

 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 
(Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332. 

 For cases dealing with the admissibility of a 
statement made by a defendant in connection with 
a polygraph test when the admissibility of such 
test was dependent on a stipulation, see sec. 
18.324. 

18.3412  Fact that defendant has been 
informed of test results before 
post-test interview that 
produced statement does not 
necessarily mean that statement 
is inadmissible 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶33. 

 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 
666 N.W.2d 518, at ¶14-17. 

18.3413  Rationale for excluding 
statement associated with test:  
legislature's enactment of Wis. 
Stat. § 905.065 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶43-45. 

18.342  For impeachment purposes 

 State v. Johnson, 193 Wis. 2d 382, 535 N.W.2d 441 
(Ct. App. 1995): 1994 Term, p. 18-3, sec. 18.341. 

 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 
(Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332. 
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18.343  Appellate review of question of 
admissibility 

18.3431  Standard of review 

 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 
666 N.W.2d 518, at ¶9, 13. 

18.35  Admissibility Of Evidence Of Offer To 
Take, Or Taking Of, Polygraph Test 

 For cases dealing with this subject, see sec. 
13.384. 

18.36  Rule Denying Admissibility 
Applicable To Probation Revocation 
Proceedings 

 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 
(Ct. App. 1984): 1984 Term, p. 179, sec. 11.3621. 

18.37  Other Matters 

18.371  Defendant's constitutional right to 
present favorable polygraph test 
results 

 For cases dealing with this subject, see sec. 28.43. 

18.4  Blood Alcohol Test Results 

18.41  Implied Consent Law 

 For cases dealing with this subject, see chapter 
44. 

18.42  Need To Retain Breathalyzer Ampoule 
Or Blood Or Urine Sample 

18.421  Need to retain ampoule or sample 
in general 

 Arizona v. Youngblood, 109 S. Ct. 333 (1988): 1988 
Term, p. 18-3, sec. 18.421. 

 California v. Trombetta, 104 S. Ct. 2528 (1984): 
1983 Term, p. 172, sec. 8.352. 

 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 
(1984): 1983 Term, p. 122, sec. 5.8321. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 123, sec. 5.8321. 

 State v. Ehlen, 119 Wis. 2d 451, 351 N.W.2d 503 
(1984): 1983 Term, p. 123, sec. 5.8321. 

 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 
383 (1982): 1981 Term, p. 83, sec. 5.8321. 

 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 
386 (1982): 1981 Term, p. 83, sec. 5.8321. 

 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 125, sec. 5.8323. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.421. 

 State v. Hauf, 109 Wis. 2d 641, 327 N.W.2d 170 
(Ct. App. 1982): 1982 Term, p. 94, sec. 5.832. 

 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 
641 (Ct. App. 1981): 1981 Term, p. 84, sec. 5.8321. 

 State v. Raduege, 100 Wis. 2d 27, 301 N.W.2d 259 
(Ct. App. 1980): 1980 Term, p. 73, sec. 5.831. 

 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. 
App. 1980): 1980 Term, p. 154, sec. 13.66. 

18.422  Necessity and sufficiency of 
demand for ampoule or sample 

 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 
383 (1982): 1981 Term, p. 83, sec. 5.8321. 

 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 
386 (1982): 1981 Term, p. 84, sec. 5.8322. 

 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 
641 (Ct. App. 1981): 1981 Term, p. 84, sec. 5.8322. 

18.423  Timeliness of demand for ampoule 
or sample 

 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 
383 (1982): 1981 Term, p. 83, sec. 5.8321. 

 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 
386 (1982): 1981 Term, p. 83, sec. 5.8321. 

 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 
641 (Ct. App. 1981): 1981 Term, p. 85, sec. 5.8325. 

18.424  Retroactivity of requirement of 
retention 

 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 
386 (1982): 1981 Term, p. 84, sec. 5.8324. 
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 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 
641 (Ct. App. 1981): 1981 Term, p. 85, sec. 5.8324. 

18.425  When destruction requires new 
trial 

 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 
383 (1982): 1981 Term, p. 85, sec. 5.8325. 

 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 
641 (Ct. App. 1981): 1981 Term, p. 85, sec. 5.8325. 

18.426  Requirement applies only when 
state has control and possession of 
ampoule or sample 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 124, sec. 5.8322. 

18.427  Consumption of blood sample in 
testing 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 123, sec. 5.8321. 

 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 125, sec. 5.8323. 

18.428  Retention in civil cases 

 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 
383 (1982): 1981 Term, p. 85, sec. 5.8326. 

18.43  Prerequisites To Admissibility 

18.431  In general 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 13-3, sec. 13.3622. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 125, sec. 5.8331. 

18.432  No requirement to show 
compliance with administrative 
code 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 127, sec. 5.8335. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 
5.8331. 

18.433  Relevancy and authenticity of test 

18.4331  Relevancy of test 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 
5.8332. 

18.4332  Authenticity of test 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 
5.8332. 

18.434  Compliance with time limitations 
on administering test 

 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 
(1982): 1981 Term, p. 86, sec. 5.8334. 

 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 
(1979): 1979 Term, p. 73, sec. 5.83. 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 
5.8334. 

18.435  Compliance with implied consent 
law 

18.4351  Requirement that driver be 
informed of obligations, 
penalties and rights under 
implied consent law 

 For cases dealing with this subject, see secs. 
44.23 and 44.5422. 

18.4352  Requirement that driver be 
afforded alternative test 

 For cases dealing with this subject, see secs. 
44.24 and 44.5424. 

18.4353  Requirement that blood be 
withdrawn only by physician, 
registered nurse, medical 
technologist, physician's 
assistant or person acting under 
the direction of a physician 

 For cases dealing with this subject, see sec. 
44.591. 
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18.436  Need for expert testimony or other 
evidence of breath testing 
instrument's scientific accuracy and 
reliability and proof of compliance 
with accepted scientific methods 
when breath testing device has not 
been evaluated and approved by 
department 

 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 
(1979): 1979 Term, p. 73, sec. 5.83. 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 
(Ct. App. 1984): 1983 Term, p. 126, sec. 5.8334. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.421. 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 
5.8335. 

18.437  Automatic admissibility 

18.4371  In general 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

18.4372  Entitlement of intoxilyzer test 
results to automatic 
admissibility in general 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431. 

18.4373  Breath testing device must be 
evaluated and approved by 
department to qualify for 
automatic admissibility 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

18.4374  Automatic admissibility of 
particular breath testing 
devices: Intoxilyzer 5000, Series 
6600, and Intoxilyzer 5000, 
Series 6400, repaired with 
Series 6600 parts 

 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 
(1998): 1997 Term, p. 18-2, sec. 18.4341. 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

18.4375  Automatic admissibility not 
defeated by fact that defendant 
has been informed that, if "any" 
test resulted in BAC of 0.10 
percent or more, his license 
would be suspended 

 County of Dane v. Granum, 203 Wis. 2d 252, 551 
N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, 
sec. 44.2342. 

18.438  Admissibility of particular breath 
testing devices 

18.4381  Intoxilyzer 5000, Series 6600, 
and Intoxilyzer 5000, Series 
6400, repaired with Series 6600 
parts 

 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 
(1998): 1997 Term, p. 18-2, sec. 18.4341. 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

18.439  Other matters 

18.4391  No need for evidence of 
scientific reliability of 
Intoximeter 3000 

 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 
(Ct. App. 1984): 1983 Term, p. 126, sec. 5.8334. 

18.4392  No need for medical informed 
consent disclosure form 

 State v. Henry, 111 Wis. 2d 650, 332 N.W.2d 88 
(Ct. App. 1983): 1982 Term, p. 94, sec. 5.8331. 

18.4393  Admissibility of results from 
Intoxilyzer 5000 breath test 
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 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 13-3, sec. 13.3622. 

18.4394  Requirement that individual 
performing test possess valid 
permit issued by DH&SS 

 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 
(1982): 1981 Term, p. 87, sec. 5.8336. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 126, sec. 5.8332. 

18.4395  Complete breath test including 
two samples in specified 
sequence required 

18.43951  In general 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431. 

18.4396  But "deficient sample" printout 
from intoxilyzer may be 
admitted, not as test result, but 
rather as evidence of refusal to 
submit to breath test 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

18.44  Presumptions Relating To Blood 
Alcohol Test Results 

18.441  Presumption of intoxication from 
blood alcohol content 

18.4411  In general 

 For cases dealing with this subject, see secs. 
8.5316 and 20.253. 

18.4412  Statutory provision making 
particular alcohol concentration 
prima facie evidence of 
intoxication creates permissive, 
not mandatory, presumption 

 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 
628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶10. 

18.4413  Statutory provision making 
particular alcohol concentration 
prima facie evidence of 
intoxication applies, and may 
be instructed on, when blood, 
breath, or urine sample taken 
more than three hours after 
event and expert testimony 
establishes blood-alcohol 
concentration at time of event 
based on blood-alcohol 
concentration in sample 

 For cases dealing with this subject, see sec. 
8.53162. 

18.442  Presumption of accuracy of 
breathalyzer test results 

 For cases dealing with this subject, see sec. 
20.2524. 

18.443  Presumption of accuracy of 
chemical tests for intoxication 

 For cases dealing with this subject, see sec. 
20.2522. 

18.45  Constitutional Limitations On 
Administering Blood Alcohol Tests 

18.451  Fourth amendment limitations 

 For cases dealing with this subject, see secs. 
1.6322, 1.6324, and 1.6325. 

18.452  Privilege against self-incrimination 
limitations 

 For cases dealing with this subject, see secs. 
24.6222, 24.6223, and 24.6224. 

18.46  Grounds For Suppression Or Exclusion 

18.461  Failure to comply with implied 
consent law 

18.4611  Requirement that driver be 
informed of obligations, 
penalties and rights under 
implied consent law 

 For cases dealing with this subject, see sec. 
44.5422. 
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18.4612  Requirement that driver be 
afforded alternative test 

 For cases dealing with this subject, see sec. 
44.5424. 

18.4613  When test administered in 
another state, failure to comply 
with implied consent law not 
grounds for suppression 

 For cases dealing with this subject, see sec. 
44.5423. 

18.462  Fourth amendment violation 

 For cases dealing with this subject, see secs. 
1.6322, 1.6324, and 1.6325. 

18.463  Physician-patient privilege 

 City of Muskego v. Godec, 167 Wis. 2d 536, 482 
N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 108, sec. 5.6311. 

 For cases dealing with the exception to the 
physician-patient privilege for homicide trials, see 
sec. 17.342. 

 For cases dealing with the exception to the 
physician-patient privilege for tests for 
intoxication, see sec. 17.344. 

18.464  Privilege against self-incrimination 

 For cases dealing with this subject, see sec. 
24.622. 

18.465  Suppression of breathalyzer test 
results because of radio frequency 
interference 

 County of Milwaukee v. Gliniecki, 123 Wis. 2d 462, 
367 N.W.2d 239 (Ct. App. 1985): 1984 Term, p. 112, 
sec. 5.833. 

18.466  Variation in test results does not 
provide grounds for suppression or 
exclusion 

 City of Mequon v. Hess, 158 Wis. 2d 500, 463 
N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 44-1, 
sec. 44.211. 

18.467  Flaws in chain of custody 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

18.468  Failure to have breath testing 
device evaluated and approved by 
department does not provide 
grounds for suppression of test 
results 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

18.47  Other Matters 

18.471  Remedy for failure to comply with 
implied consent law 

18.4711  Failure to comply with 
requirement that driver be 
afforded alternative test 

 For cases dealing with this subject, see secs. 
44.5424 and 44.5441. 

18.4712  Failure to comply with 
requirement that driver be 
informed of obligations, 
penalties under implied 
consent law 

 For cases dealing with this subject, see secs. 
13.36213, 44.5422, and 44.5452. 

18.4713  Failure to honor defendant's 
refusal to consent to test 

 For cases dealing with this subject, see sec. 
44.5426. 

18.4714  Failure to complete breath tests 
by taking two samples in 
specified sequence as required 
by implied-consent law 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431. 

18.472  Admissibility of testimony of 
medical technologist regarding 
blood-alcohol content 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 127, sec. 5.8361. 



18-20 

18.473  Admission of blood-alcohol chart 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 18-2, sec. 18.472. 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶8. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 204, sec. 12.7623. 

18.474  Admissibility of evidence relating 
to defendant's refusal to submit to 
blood-alcohol test 

 For cases dealing with this subject, see sec. 
13.3621. 

18.475  Effect of physician-patient 
privilege 

 For cases dealing with the suppression of blood 
alcohol test results because of a violation of the 
physician-patient privilege, see sec. 18.463. 

18.476  Admissibility of blood alcohol test 
results obtained for purposes of 
diagnosis and treatment 

 City of Muskego v. Godec, 167 Wis. 2d 536, 482 
N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311. 

18.477  Applicability of law relating to 
confidentiality of patient health 
care records to blood alcohol tests 
taken for purposes of diagnosis or 
treatment 

 City of Muskego v. Godec, 167 Wis. 2d 536, 482 
N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311. 

18.478  Admissibility of evidence of 
intoxication to show 
untrustworthiness of statement 
made by defendant 

18.4781  In general 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

18.4782  Admission of preliminary 
breath test (PBT) results 

 For cases dealing with this subject, see sec. 
44.562. 

18.479  Other matters 

18.4791  Right of court to order records 
relating to blood alcohol tests 
to be produced by hospital 

 City of Muskego v. Godec, 167 Wis. 2d 536, 482 
N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311. 

18.4792  Effect of contamination of 
blood on fact finder's right to 
rely on blood test result 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

18.4793  Use of hypothetical question 
with respect to blood alcohol 
test results 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

18.4794  Admissibility of evidence 
relating to blood alcohol 
content of persons who had 
been drinking with defendant 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

18.4795  Admissibility of summary 
report of blood alcohol test 
results 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

18.5  Psychiatric And Psychologic Testimony 

18.51  Admissibility In General 

 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 64, sec. 5.85. 

18.52  As To Credibility Of Witness 

18.521  Opinion as to credibility of witness 

18.5211  In general 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶1-26. 
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 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 20-8, sec. 20.8432. 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 20-7, sec. 20.841. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 114, sec. 5.841. 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-
13. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30. 

 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 
561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 
20.8411. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 
(Ct. App. 1996): 1995 Term, p. 20-7, sec. 20.8411. 

 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 
(Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422. 

 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 
(Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 

 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 
(Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 113, sec. 5.841. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 75, sec. 5.842. 

 For cases dealing generally with the 
admissibility of expert testimony on a witness's 
credibility, see sec. 18.251. 

 For cases dealing specifically with the 
admissibility of psychiatric and psychologic 
testimony on a defendant's credibility, see sec. 
18.5515. 

 For cases dealing specifically with the 
admissibility of psychiatric and psychologic 
testimony on the credibility of an identification, see 
sec. 20.812. 

 For cases dealing generally with the 
admissibility of nonexpert testimony on the 
credibility of a witness, see sec. 20.841. 

18.5212  Opinion may be permissible 
when necessary to assist jury in 
understanding evidence expert 
relied on in arriving at 
conclusion 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30. 

18.5213  When expert witness is 
permitted to testify in sexual 
assault case to common 
characteristics of sexual assault 
victim and to consistency of 
those characteristics with those 
of victims in case at hand, and 
when expert presents extensive 
testimony on those and related 
subjects, standing objection is 
insufficient to preserve 
challenges to Haseltine 
violations 

 For cases dealing with this subject, see sec. 
20.8417. 
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18.522  Mental condition or capacity of 
witness 

18.5221  In general 

 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 
(1979): 1979 Term, p. 66, sec. 5.51. 

 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 
561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 
20.8411. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 131, sec. 5.882. 

 For cases dealing with cross-examination of a 
witness regarding his mental condition or capacity, 
see sec. 16.142. 

 For cases dealing generally with the 
impeachment of a witness by extrinsic evidence 
regarding the witness's mental condition or 
capacity, see sec. 16.23. 

18.5222  Capacity of eyewitness to make 
accurate identification 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 18-3, sec. 18.5222. 

 For cases dealing with the admissibility of 
psychiatric and psychologic testimony regarding 
the credibility of a witness's identification of the 
defendant, see sec. 20.812. 

18.523  Credibility of witness's 
identification of defendant 

 For cases dealing with this subject, see sec. 
20.812. 

 For cases dealing with the admissibility of 
psychiatric and psychologic testimony regarding 
the mental condition or capacity of a witness to 
make an accurate identification, see sec. 18.5222. 

18.53  As To Defendant's State Of Mind (In 
Guilt Phase Of Trial) 

18.531  In general 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 18-2, sec. 18.511. 

18.532  To show defendant acted "under 
influence of adequate provocation" 
(formerly, "in heat of passion") 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 142, sec. 11.243. 

18.533  To show defendant lacked requisite 
intent or other requisite mental 
state 

18.5331  Due to mental disorder, disease 
or defect in general 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶25. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 18-4, sec. 18.5312. 

 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 
(1985): 1984 Term, p. 113, sec. 5.8421. 

 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 
(1985): 1984 Term, p. 115, sec. 5.8421. 

 Steele v. State, 97 Wis. 2d 72, 294 N.W.2d 2 (1980): 
1979 Term, p. 73, sec. 5.8422. 

 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 
(1978): 1977 Term, p. 51, sec. 5.831. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶27. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 
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 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 
(Ct. App. 1984): 1983 Term, p. 128, sec. 5.8423. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 127, sec. 5.8422. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 101, sec. 4.792. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 87, sec. 5.841. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 74, sec. 5.8411. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 139, sec. 11.2121. 

 For cases dealing with the defense of diminished 
capacity to form the requisite intent, see sec. 
40.971. 

18.5332  Due to post-traumatic stress 
disorder engendered by living 
in violent urban environment 
(urban psychosis defense) 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

18.5333  Due to intoxication 

 For cases dealing with this subject, see sec. 
18.55111. 

18.5334  Constitutionality of excluding 
psychiatric or psychological 
evidence offered to show that 
defendant lacked requisite 
intent or other requisite mental 
state 

 For cases dealing with this subject, see sec. 
28.421. 

18.534  To show defendant acted in self-
defense 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

18.535  To show defendant was incapable 
of distinguishing right from wrong 
due to intoxication 

 For cases dealing with this subject, see sec. 
18.55112. 

18.54  As To Defendant's Mental Disease Or 
Defect (In Insanity Phase Of Trial) 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 129, sec. 5.843. 

18.55  As To Other Matters (In Guilt Phase Of 
Trial) 

18.551  Matters relating to defendant 

18.5511  Defendant's intoxication 

18.55111  Voluntary intoxication, to 
show defendant lacked 
requisite intent 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 18-4, sec. 18.5312. 

 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 
(1985): 1984 Term, p. 113, sec. 5.8421. 

 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 
(1985): 1984 Term, p. 115, sec. 5.8421. 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 73, sec. 5.8422. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 88, sec. 5.8441. 

 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 
(Ct. App. 1984): 1983 Term, p. 128, sec. 5.8423. 
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 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423. 

 For cases dealing with the defense of 
intoxication, see sec. 40.2. 

18.55112  Involuntary intoxication, to 
show defendant was 
incapable of distinguishing 
right from wrong 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

18.5512  Defendant's passive or 
nonviolent character 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶24. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

18.5513  Defendant's guilt or innocence 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 74, sec. 5.843. 

 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 
(Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 127, sec. 5.8422. 

18.5514  Defendant's motive or lack of it 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 127, sec. 5.8422. 

18.5515  Defendant's credibility 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 129, sec. 5.8443. 

 For cases dealing generally with the 
admissibility of psychiatric and psychologic 
testimony regarding a witness's credibility, see sec. 
18.52. 

18.5516  Defendant's post-traumatic 
stress disorder 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

18.5517  Defendant's mental health 
history 

 For cases dealing with this subject, see sec. 
20.8582. 

18.5518  "Psycho-social" history of 
defendant 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

18.5519  Defendant's lack of any 
diagnosable sexual disorder 
(i.e., lack of psychological 
characteristics of sex offender), 
or defendant's lack of character 
traits consistent with sexual 
disorder, introduced to show 
that it was unlikely that he 
would molest a child (Richard 
A.P. evidence) 

18.55191  In general 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶1-44. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶9-26. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶1-29. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶5. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

18.55192  When defendant seeks to 
introduce this sort of 
evidence, state may have 
right to mental 
examination of defendant 
by state's expert 

 For cases dealing with this subject, see sec. 
6.8962. 
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18.55193  Admissibility of this type 
of evidence is not 
compelled under 
controlling Wisconsin 
authority, but rather is 
subject to discretionary 
determination of circuit 
court 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶1-44. 

18.552  Offender syndrome or profile 
evidence 

 For cases dealing with this subject, see sec. 18.72. 

18.553  Victim syndromes 

18.5531  Incest and child sexual assault 
victim's display of 
characteristic behavior patterns 

 For cases dealing with this subject, see sec. 
18.732. 

18.5532  Rape victim's display of 
characteristic behavior patterns 
(rape trauma syndrome) 

 For cases dealing with this subject, see sec. 
18.731. 

18.5533  Battered woman syndrome 

 For cases dealing with this subject, see sec. 
18.734. 

18.5534  Battered child syndrome 

 For cases dealing with this subject, see sec. 
18.733. 

18.554  Other matters 

18.5541  Defendant's prior consistent 
statement 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445. 

18.5542  Matters relevant to possible 
lesser-included offenses 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 129, sec. 5.8444. 

18.5543  Significance of counseling 
techniques employed by 
defendant and whether they 
constituted "psychotherapy" 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 18-2, sec. 18.551. 

18.5544  Explanation for victim's 
recantation of allegations 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

18.5545  Witness suggestibility and 
proper interrogation 
techniques for crime victims 
and witnesses, particularly 
young children 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶3. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶1, 27-29. 

18.56  As To Defendant's Future 
Dangerousness 

18.561  In general 

 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 
Term, p. 113, sec. 6.4933. 

 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, 
p. 75, sec. 5.843. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-38, sec. 10.7821. 

18.562  For purposes of ch. 980 (sexual 
predator) commitment proceeding 

 For cases dealing with this subject, see sec. 
10.7824. 

18.57  State's Access To Records And Reports 
Regarding Defendant's Mental 
Condition 

18.571  Psychiatrist's report 

18.5711  In general 

 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 
(Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712. 
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 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 74, sec. 5.844. 

 For cases dealing with sixth amendment 
limitations on the state's access to defense 
psychiatrist's reports, see sec. 25.281. 

 For cases dealing with limitations imposed by 
the lawyer-client privilege on state's access to 
defense psychiatrist's reports, see sec. 17.262. 

18.5712  In case involving insanity plea, 
it is not necessary to delay 
state's access to psychiatrist's 
report until completion of guilt 
phase 

 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 
(Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712. 

18.572  Past psychiatric treatment records 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-20, sec. 6.643. 

 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 
(Ct. App. 1987): 1987 Term, p. 18-1, sec. 18.521. 

18.58  State's Right To Call Defense 
Psychiatrist Or Psychologist 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 155, sec. 10.62. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 74, sec. 5.844. 

 For cases dealing with sixth amendment 
limitations on the state's right to call a defense 
psychiatrist, see sec. 25.282. 

 For cases dealing with the limitations imposed 
by the lawyer-client privilege on state's calling of 
defense psychiatrist, see sec. 17.261. 

18.59  Other Matters 

18.591  Indigent's right to psychiatrist's 
assistance at state's expense 

 For cases dealing with this subject, see sec. 
6.6422. 

18.592  Defendant's right to cross-examine 
state's psychiatrist about pending 
investigations concerning 
psychiatrist's alleged sexual 
misconduct with patients 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 16-2, sec. 16.142. 

 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 
(Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142. 

18.593  Psychiatric and psychologic 
testimony regarding issues 
presented in sexually violent 
person (chap. 980) commitment 

 For cases dealing with this subject, see sec. 
10.782. 

18.6  Analyses To Determine Identity Of 
Perpetrator Or Of Weapon Used In 
Commission Of Crime 

18.61  Fingerprint Analysis 

18.611  In general 

18.612  Admissibility of evidence of 
absence of fingerprints 

 For cases dealing with this subject, see sec. 
13.3973. 

18.62  Handwriting Analysis 

18.63  Metal Or Gun Powder Residue 
Analysis 

18.631  In general 

18.632  Admissibility of evidence of 
absence of metal or gun powder 
residue 

 For cases dealing with this subject, see sec. 
13.3974. 

18.64  Scientific Voice Analysis And 
Identification 

 For cases dealing with the identification of a 
voice by the person who heard it, see sec. 20.881. 

18.65  Bite Mark Analysis 
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 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-6, sec. 18.62. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 114, sec. 5.861. 

 For cases dealing with the sufficiency of bite 
mark evidence to convict the defendant, see sec. 
19.355. 

18.66  Ballistics Analysis 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 134, sec. 5.971. 

18.67  DNA Analysis 

18.671  In general 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 
(Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

18.672  Admissibility of DNA probability 
statistics based on comparison to 
population data bases that did not 
include the defendant's racial 
group 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

18.673  Need for supporting probability 
statistics to admit expert testimony 
regarding DNA match 

 State v. Shuttlesworth, 2002 WI 3, 249 Wis. 2d 699, 
638 N.W.2d 279, 2001 Term WSC-38, at ¶1-3. 

18.674  Discovery and disclosure 
requirements relating to DNA 
evidence 

18.6741  Pretrial disclosure of intent to 
use DNA evidence 

 For cases dealing with this subject, see sec. 6.86. 

18.6742  Motion for postconviction 
deoxyribonucleic acid (DNA) 
testing of certain evidence 
(Wis. Stat. § 974.07) 

 For cases dealing with this subject, see sec. 10.86. 

18.6743  Defendant has no 
constitutional right to 
postconviction access to DNA 
evidence 

 For cases dealing with this subject, see sec. 
22.44951. 

18.675  "Prosecutor's fallacy" in using DNA 
evidence:  assumption that random 
match probability is same as 
probability that defendant was not 
source of DNA (i.e., probability 
that someone other than defendant 
was source of DNA) 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

18.676  Do errors in describing statistical 
meaning of DNA evidence, or 
otherwise misleading jury as to 
what DNA evidence shows, result 
in trial that is fundamentally unfair 
and thus denial of due process? 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

18.68  Blood Analysis 

18.681  In general 

18.682  Particular types of testing 

18.6821  DNA 

 For cases dealing with this subject, see sec. 18.67. 

18.6822  HLA 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 18-5, sec. 18.611. 

18.683  Particular purposes for blood 
testing 

18.6831  To determine paternity 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 18-5, sec. 18.611. 

18.6832  To determine blood alcohol 
content 

 For cases dealing with this subject, see sec. 18.4. 
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18.6833  To identify source of blood 

18.69  Other Analyses 

18.691  Fingernail analysis 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-6, sec. 18.63. 

 State v. Shaw, 124 Wis. 2d 363, 369 N.W.2d 772 
(Ct. App. 1985): 1984 Term, p. 117, sec. 5.861. 

18.7  Other Scientific Evidence And Expert 
Testimony 

18.71  Scientific Evidence Relating To Speed 
Of Automobile 

18.711  Radar evidence 

18.7111  Prerequisites to admissibility 

 Washington County v. Luedtke, 135 Wis. 2d 131, 
399 N.W.2d 906 (1987): 1986 Term, p. 111, sec. 
5.821. 

 State v. Kramer, 99 Wis. 2d 700, 299 N.W.2d 882 
(1981): 1980 Term, p. 72, sec. 5.82. 

 State v. Mills, 99 Wis. 2d 697, 299 N.W.2d 881 
(1981): 1980 Term, p. 72, sec. 5.82. 

 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 
(1978): 1978 Term, p. 63, sec. 5.84. 

 State v. Frankenthal, 113 Wis. 2d 269, 335 N.W.2d 
890 (Ct. App. 1983): 1982 Term, p. 202, sec. 12.7632. 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 87, sec. 
5.8342. 

 City of Wauwatosa v. Collett, 99 Wis. 2d 522, 299 
N.W.2d 620 (Ct. App. 1980): 1980 Term, p. 73, sec. 
5.82. 

18.7112  Presumption of accuracy of 
radar device 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 133, sec. 5.9154. 

 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 
(1978): 1978 Term, p. 62, sec. 5.8112. 

 State v. Frankenthal, 113 Wis. 2d 269, 335 N.W.2d 
890 (Ct. App. 1983): 1982 Term, p. 202, sec. 12.7632. 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 87, sec. 
5.8342. 

18.7113  Effect of state's failure to 
maintain radar unit in same 
condition it existed at time of 
offense so defendant can make 
meaningful inspection of it 

 Ozaukee County v. Flessas, 140 Wis. 2d 122, 409 
N.W.2d 408 (Ct. App. 1987): 1986 Term, p. 112, sec. 
5.822. 

18.712  VASCAR Speed Reading 

 State v. Frankenthal, 113 Wis. 2d 269, 335 N.W.2d 
890 (Ct. App. 1983): 1982 Term, p. 202, sec. 12.7632. 

18.72  Offender Syndrome Or Profile 
Evidence 

18.721  Battering-parent syndrome 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 8-8, sec. 8.435. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

18.722  Post-traumatic stress disorder 

 For cases dealing with this subject, see sec. 
18.5516. 

18.723  Sex offender psychological profile 

18.7231  In general 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-4, sec. 18.541. 

18.7232  Evidence of, offered by state to 
show defendant committed 
sexual assault 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 
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18.7233  Evidence or lack of, offered by 
defendant to show that he did 
not commit sexual assault 
(Richard A.P. evidence) 

18.72331  In general 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶1-44. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶9-26. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶1-29. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶5. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

18.72332  When defendant seeks to 
introduce this sort of 
evidence, state may have 
right to mental 
examination of defendant 
by state's expert 

 For cases dealing with this subject, see sec. 
6.8962. 

18.72333  Admissibility of this type 
of evidence is not 
compelled under 
controlling Wisconsin 
authority, but rather is 
subject to discretionary 
determination of circuit 
court 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶1-44. 

18.724  Incestuous father profile 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 114, sec. 5.841. 

18.73  Victim Syndrome Evidence 

18.731  Rape trauma syndrome 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 20-9, sec. 20.8432. 

 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 
(1987): 1986 Term, p. 116, sec. 5.8962. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 State v. DeSantis, 151 Wis. 2d 504, 445 N.W.2d 
331 (Ct. App. 1989): 1989 Term, p. 20-6, sec. 
20.8421. 

 For cases dealing generally with the admission 
of evidence of the post-assault conduct of a sexual 
assault victim, see sec. 20.8422. 

18.732  Child sexual assault and incest 
victim syndrome 

18.7321  In general 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 20-8, sec. 20.8432. 

 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422. 

 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 
(Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841. 
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 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 113, sec. 5.841. 

 For cases dealing with the admissibility of 
evidence of the post-assault conduct of sexual 
assault victims, including child sexual assault 
victims, see sec. 20.8422. 

18.7322  When state intends to 
introduce evidence that victim 
manifested behavior consistent 
with child sexual assault victim 
syndrome, defendant may have 
right to pretrial psychological 
examination of victim 

 For cases dealing with this subject, see sec. 
6.89173. 

18.733  Battered child syndrome 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 110, sec. 5.722. 

 For cases dealing with the meaning of "battered 
child syndrome," see sec. 31.5969. 

18.734  Battered woman or battered spouse 
syndrome 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 
(Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731. 

18.74  Scientific Tests To Determine Nature 
Of Substance 

18.741  General principles 

18.7411  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

18.7412  Potential flaws and deficiencies 
in tests 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

18.742  Particular tests 

18.7421  Cobalt thiocyanate test 

 State v. Jackson, 161 Wis. 2d 527, 468 N.W.2d 431 
(1991): 1990 Term, p. 11-4, sec. 11.211. 

18.75  Voice stress analysis 

18.751  Admissibility of results of analysis 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶20. 

18.752  Admissibility of statement of 
defendant associated with analysis 

18.7521  General principles 

18.75211  In general 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶1-46. 

18.75212  Fact that defendant has 
been informed of results of 
analysis before post-test 
interview that produced 
statement does not 
necessarily mean that 
statement is inadmissible 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶33. 
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18.75213  Rationale for excluding 
statement associated with 
analysis:  legislature's 
enactment of Wis. Stat. § 
905.065 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶43-45. 

18.7522  Appellate review of question of 
admissibility 

18.75221  Standard of review 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶18. 

18.7523  Other matters 

18.75231  Principles applicable to 
polygraph testing are 
equally applicable to voice 
stress analysis 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶20. 

18.76  Other Scientific Evidence And Expert 
Testimony 

18.761  Mathematical probability evidence 

 For cases dealing with this subject, see sec. 
13.382. 

18.762  Opinion on credibility of 
eyewitness identification 

 For cases dealing with this subject, see sec. 
20.812. 

18.763  Other evidence and testimony 

18.7631  Rape crisis center worker's 
observations of conduct of 
sexual assault victims 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 20-9, sec. 20.8432. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

18.7632  Percent of child sexual assault 
accusations that are fabricated 

 For cases dealing with this subject, see sec. 
18.2592. 

18.7633  Police officer's opinion 
testimony that thin piece of 
metal found on defendant's 
person could have been used to 
enter premises 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 18-11, sec. 18.757. 

18.7634  On whether person in 
videotape of crime taken by 
surveillance camera is 
defendant 

 For cases dealing with this subject, see sec. 
18.2595. 

18.7635  "Psycho-social" history of 
defendant 

 For cases dealing with this subject, see sec. 
18.5518. 

18.7636  Expert narcotics officer's 
opinion that residents of 
premises were engaged in drug 
dealing based on items found 
on premises 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

18.7637  Testimony of expert on gang 
activity regarding gang modus 
operandi 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

 For cases dealing with this subject, see sec. 
18.2563. 

18.7638  Testimony of expert on gang 
activity regarding relationship 
of presence of gang symbols to 
drug dealing 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 
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18.7639  Expert testimony from medical 
examiner that death or injury 
"could" have been caused in 
manner suggested by state 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

18.764  Other evidence and testimony 
(cont'd) 

18.7641  Testimony of pharmacist 
regarding effect of medication 
defendant had taken, offered to 
show he lacked intent to harm 
or felt need to defend himself 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 
33.1122. 

18.7642  Testimony regarding effect of 
victim's failure to wear seat 
belts 

 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 
(Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152. 

18.7643  Medical testimony regarding 
possible causes of abnormally 
dilated hymen 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

18.7644  Expert narcotics officer's 
opinion that residents of 
premises were engaged in drug 
dealing based on items found 
on premises 

 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 13-6, sec. 13.3631. 

18.7645  Expert testimony on sleep 

 For cases dealing with this subject, see sec. 
18.2492. 

18.7646  Lack of physical evidence in 
sexual assault case 

 For cases dealing with this subject, see sec. 
18.2591. 

18.7647  Testimony of crime lab chemist 
that persons with particular 
blood alcohol concentration are 
impaired to some degree 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

18.7648  Post-assault conduct of sexual 
assault victim 

 For cases dealing with this subject, see sec. 
18.257. 

18.7649  Traumatization of sexual 
assault victim's memory 

 For cases dealing with this subject, see sec. 
18.2581. 

18.765  Other evidence and testimony 
(cont'd) 

18.7651  Expert testimony on traits or 
behavior patterns of victims of 
domestic violence 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

18.7652  Results of horizontal gaze 
nystagmus (HGN) test 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

18.7653  Expert testimony on eyewitness 
identification 

 For cases dealing with this subject, see sec. 
20.812. 

18.8  Other Matters Relating To Scientific 
Evidence And Expert Testimony 

18.81  Appellate review of trial court's ruling 
on admissibility of scientific evidence 
or expert testimony 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶15. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶15, 19. 
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 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶10-11. 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶13. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶16. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶14. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶14. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶28. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶25. 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶12. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 
(Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751. 

 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 
(Ct. App. 1996): 1996 Term, p. 18-2, sec. 18.253. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 18-3, sec. 18.5222. 

18.82  Defendant's right to have crime lab 
conduct analysis of evidence at his 
request pursuant to Wis. Stat. § 
165.79(1) 

 For cases dealing with this subject, see sec. 
6.8982. 

18.83  Conducting experiments in court 
during examination of witness 

 For cases dealing with this subject, see sec. 
20.8794. 

18.84  Discovery and disclosure requirements 
relating to scientific evidence and 
expert testimony 

18.841  Disclosure of expert's findings or 
subject matter of testimony; results 
of examination, test, experiment or 
comparison 

 For cases dealing with this subject, see sec. 
6.8362. 

18.842  Production for scientific testing 

 For cases dealing with this subject, see sec. 6.852. 

18.843  Pretrial disclosure of intent to use 
DNA evidence 

 For cases dealing with this subject, see sec. 6.86. 

18.844  Motion for postconviction 
deoxyribonucleic acid (DNA) 
testing of certain evidence (Wis. 
Stat. § 974.07) 

 For cases dealing with this subject, see sec. 10.86. 

18.85  Appointment of expert 

 For cases dealing with this subject, see sec. 6.992. 
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Chapter 19  
Sufficiency of Evidence to Convict 
 
 
 
19.1  General Principles For Determining 

Sufficiency Of Evidence 

19.11  Test For Sufficiency Of Evidence In 
General 

19.111  In general 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 19-1, sec. 19.11. 

 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, 
p. 30-2, sec. 30.31. 

 Lewis v. Jeffers, 110 S. Ct. 3092 (1990): 1989 Term, 
p. 30-4, sec. 30.36. 

 Pilon v. Bordenkircher, 100 S. Ct. 7 (1979): 1979 
Term, p. 112, sec. 8.844. 

 Jackson v. Virginia, 99 S. Ct. 2781 (1979): 1978 
Term, p. 58, sec. 5.71. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶19. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶21, 64. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶25. 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶12, 22. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶10. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶11. 

 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 
N.W.2d 715, at ¶39-40. 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶56-57. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶66. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶9. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶67-68. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶74. 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶40. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 34-2, sec. 34.2231. 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 38-16, sec. 38.8312. 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 19-1, sec. 19.121. 
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 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 19-1, sec. 19.11. 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 19-1, sec. 19.11. 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 19-1, sec. 19.11. 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 19-1, sec. 19.11. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 109, sec. 5.71. 

 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 
169 (1984): 1984 Term, p. 109, sec. 5.71. 

 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 
(1984): 1983 Term, p. 119, sec. 5.71. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 119, sec. 5.71. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 119, sec. 5.71. 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 119, sec. 5.71. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 119, sec. 5.71. 

 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 
(1983): 1982 Term, p. 92, sec. 5.71. 

 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 
(1982): 1981 Term, p. 81, sec. 5.71. 

 State v. Kelley, 107 Wis. 2d 540, 319 N.W.2d 869 
(1982): 1981 Term, p. 81, sec. 5.71. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 81, sec. 5.71. 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 81, sec. 5.71. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 81, sec. 5.71. 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 81, sec. 5.71. 

 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 
(1981): 1981 Term, p. 81, sec. 5.71. 

 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 
(1980): 1980 Term, p. 69, sec. 5.71. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 69, sec. 5.71. 

 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 
786 (1980): 1979 Term, p. 68, sec. 5.71. 

 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 
(1980): 1979 Term, p. 68, sec. 5.71. 

 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 
(1980): 1979 Term, p. 68, sec. 5.71. 

 Davis v. State, 93 Wis. 2d 319, 286 N.W.2d 570 
(1980): 1979 Term, p. 68, sec. 5.71. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 68, sec. 5.71. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 68, sec. 5.71. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 68, sec. 5.71. 

 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 
(1979): 1979 Term, p. 68, sec. 5.71. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 68, sec. 5.71. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 59, sec. 5.71. 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 59, sec. 5.71. 

 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 
(1979): 1978 Term, p. 59, sec. 5.71. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 59, sec. 5.71. 

 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 
(1979): 1978 Term, p. 59, sec. 5.71. 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 59, sec. 5.71. 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 58, sec. 5.71. 

 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 
(1978): 1978 Term, p. 58, sec. 5.71. 
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 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 58, sec. 5.71. 

 State v. Blaisdell, 85 Wis. 2d 172, 270 N.W.2d 69 
(1978): 1978 Term, p. 58, sec. 5.71. 

 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 
(1978): 1977 Term, p. 48, sec. 5.71. 

 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 
(1978): 1977 Term, p. 48, sec. 5.71. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 48, sec. 5.71. 

 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 
(1978): 1977 Term, p. 48, sec. 5.71. 

 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 
(1978): 1977 Term, p. 48, sec. 5.71. 

 Peasley v. State, 83 Wis. 2d 224, 265 N.W.2d 506 
(1978): 1977 Term, p. 48, sec. 5.71. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 48, sec. 5.71. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, 48, sec. 5.71. 

 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 
227 (1978): 1977 Term, p. 48, sec. 5.71. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶24. 

 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶5. 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶8. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶31. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶20. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶17. 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶10-11. 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶13. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶37. 

 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 
393, 742 N.W.2d 332, at ¶14. 

 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 
722, 741 N.W.2d 488, at ¶1. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶24. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶17. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶21. 

 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 
731 N.W.2d 284, at ¶4. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶16. 

 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 
155, 726 N.W.2d 706, at ¶11. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶14-15. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶52. 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶9. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶22. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶28. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶21, 25. 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶14. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶24. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶32. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶24. 
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 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶13. 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶2, 12, 20. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶11-12. 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶9. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶43. 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶22. 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶23-24. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶14. 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶4, 32, 40. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶9, 13. 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12. 

 State v. Johnson, 2001 WI App 105, 244 Wis. 2d 
164, 628 N.W.2d 431, 2000 Term WCA-296, at ¶23. 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶17. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶19. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶9. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶26. 

 State v. Page, 2000 WI App 267, 240 Wis. 2d 276, 
622 N.W.2d 285, 2000 Term WCA-128, at ¶9. 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶5. 

 State v. Graham, 2000 WI App 138, 237 Wis. 2d 
620, 614 N.W.2d 504: 1999 Term, p. 34-2, sec. 
34.3211. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

http://www.wicourts.gov/html/ca/02/02-1542.htm�
http://www.wicourts.gov/html/ca/02/02-0602.htm�
http://www.wicourts.gov/html/ca/01/01-1669.htm�
http://www.wicourts.gov/html/ca/01/01-1092.htm�
http://www.wicourts.gov/html/ca/01/01-1398.htm�
http://www.wicourts.gov/html/ca/01/01-1440.htm�
http://www.wicourts.gov/html/ca/01/01-1372.htm�
http://www.wicourts.gov/html/ca/01/01-0738.htm�
http://www.wicourts.gov/html/ca/01/01-0023.htm�
http://www.wicourts.gov/html/ca/99/99-3271.htm�
http://www.wicourts.gov/html/ca/00/00-2133.htm�
http://www.wicourts.gov/html/ca/00/00-0645.htm�
http://www.wicourts.gov/html/ca/00/00-0064.htm�
http://www.wicourts.gov/html/ca/99/99-3204.htm�
http://www.wicourts.gov/html/ca/99/99-2943.htm�
http://www.wicourts.gov/html/ca/99/99-2587.htm�
http://www.wicourts.gov/html/ca/99/99-2851.htm�
http://www.wicourts.gov/html/ca/99/99-1985.htm�
http://www.wicourts.gov/html/ca/99/99-1960.htm�
http://www.wicourts.gov/html/ca/99/99-1924.htm�
http://www.wicourts.gov/html/ca/99/99-0418.htm�
http://www.wicourts.gov/html/ca/98/98-2089.htm�
http://www.wicourts.gov/html/ca/98/98-2239.htm�
http://www.wicourts.gov/html/ca/98/98-1688.htm�
http://www.wicourts.gov/html/ca/98/98-2171.htm�
http://www.wicourts.gov/html/ca/98/98-0642.htm�
http://www.wicourts.gov/html/ca/98/98-1681.htm�
http://www.wicourts.gov/html/ca/98/98-2530.htm�
http://www.wicourts.gov/html/ca/98/98-0962.htm�
http://www.wicourts.gov/html/ca/98/98-0318.htm�
http://www.wicourts.gov/html/ca/98/98-0104.htm�
http://www.wicourts.gov/html/ca/96/96-3136.htm�
http://www.wicourts.gov/html/ca/97/97-3265.htm�
http://www.wicourts.gov/html/ca/97/97-3065.htm�
http://www.wicourts.gov/html/ca/97/97-2345.htm�


19-5 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 
544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 36-1, sec. 36.17212. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-3, sec. 
36.2211. 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 
35.4221. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 
(Ct. App. 1995): 1995 Term, p. 33-4, sec. 33.1411. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 36-13, sec. 36.224. 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 19-1, sec. 19.26. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 33-4, sec. 33.2132. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 38-3, sec. 
38.6216. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 19-1, sec. 19.11. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522. 

 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 
531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 
32.8141. 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 32-1, sec. 32.5111. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 33-5, sec. 33.216. 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514. 
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 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121. 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312. 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212. 

 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 
(Ct. App. 1992): 1992 Term, p. 36-1, sec. 36.1721. 

 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 
(Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 19-1, sec. 19.11. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413. 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 19-1, 
sec. 19.131. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 19-1, sec. 19.11. 

 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 
(Ct. App. 1991): 1991 Term, p. 19-1, sec. 19.11. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 19-1, sec. 19.11. 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 19-1, sec. 19.11. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 19-1, sec. 19.11. 

 State v. Stark, 162 Wis. 2d 537, 470 N.W.2d 317 
(Ct. App. 1991): 1990 Term, p. 19-1, sec. 19.11. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 19-1, sec. 19.11. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 19-1, 
sec. 19.11. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 19-1, sec. 19.11. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 19-1, sec. 19.11. 

 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 
(Ct. App. 1990): 1990 Term, p. 19-1, sec. 19.11. 

 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 
625 (Ct. App. 1990): 1989 Term, p. 19-1, sec. 19.111. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 19-1, sec. 19.111. 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 19-1, sec. 19.111. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 19-1, sec. 19.111. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 19-1, sec. 19.11. 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 19-1, sec. 19.11. 

 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 
898 (Ct. App. 1989): 1988 Term, p. 19-1, sec. 19.11. 

 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 
859 (Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.11. 

 State v. Judd, 147 Wis. 2d 398, 433 N.W.2d 260 
(Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.11. 

 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 
364 (Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.11. 

 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 
(Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.11. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.11. 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.11. 
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 State v. Witkowski, 143 Wis. 2d 216, 420 N.W.2d 
420 (Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.11. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 19-1, sec. 19.11. 

 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 
(Ct. App. 1987): 1987 Term, p. 19-1, sec. 19.11. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 19-1, sec. 19.11. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 19-1, sec. 19.11. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 109, sec. 5.71. 

 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 
557 (Ct. App. 1987): 1986 Term, p. 110, sec. 5.71. 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 109, sec. 5.71. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 109, sec. 5.71. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 109, sec. 5.71. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 109, sec. 5.71. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 109, sec. 5.71. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 110, sec. 5.71. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 86, sec. 5.71. 

 State v. Cooper, 127 Wis. 2d 429, 380 N.W.2d 383 
(Ct. App. 1985): 1985 Term, p. 86, sec. 5.71. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 86, sec. 5.71. 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 86, sec. 5.71. 

 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 86, sec. 5.71. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 109, sec. 5.71. 

 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 
(Ct. App. 1984): 1984 Term, p. 109, sec. 5.71. 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 109, sec. 5.71. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 109, sec. 5.71. 

 State v. Beaudry, 119 Wis. 2d 96, 349 N.W.2d 106 
(Ct. App. 1984): 1983 Term, p. 119, sec. 5.71. 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 119, sec. 5.71. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 119, sec. 5.71. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 119, sec. 5.71. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 93, sec. 5.71. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 93, sec. 5.71. 

 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 
511 (Ct. App. 1982): 1982 Term, p. 93, sec. 5.71. 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 81, sec. 5.71. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 81, sec. 5.71. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 81, sec. 5.71. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 69, sec. 5.71. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 69, sec. 5.71. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 69, sec. 5.71. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 113, sec. 8.844. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 68, sec. 5.71. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 68, sec. 5.71. 
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 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 59, sec. 5.71. 

 For cases dealing generally with the test for the 
sufficiency of the evidence when a motion to 
dismiss at the close of the state's case, see sec. 
8.8231. 

19.112  When defendant contends that facts 
proved do not fulfill statutory 
criteria; when question is whether 
undisputed facts fulfill statutory 
elements 

 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 
155, 726 N.W.2d 706, at ¶12. 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶9. 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

19.113  When dispute is not so much over 
probative value of state's evidence 
as it is over nature of conduct 
legislature intended to criminalize 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶4. 

19.114  Test for sufficiency of evidence to 
support special verdict 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶16. 

19.115  Although jury is required to 
exclude every reasonable 
hypothesis of defendant's 
innocence before returning guilty 
verdict, appellate court must affirm 
jury's finding of guilt if there is any 
reasonable hypothesis that 
supports conviction 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶12, 29. 

19.116  Whether evidence is sufficient 
presents question of law 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶12. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶31. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶17. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22. 

19.117  When question of sufficiency of 
evidence turns on interpretation of 
statute 

 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶6. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶17. 

 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 
155, 726 N.W.2d 706, at ¶12. 

19.118  When trial is to court 

19.1181  In general 

 For cases dealing with this subject, see sec. 
19.153. 

19.1182  When trial is to court based on 
stipulation of facts 

 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 
155, 726 N.W.2d 706, at ¶10-12. 

19.119  Other matters 

19.1191  In considering sufficiency of 
evidence, court must consider 
all evidence submitted, 
including that erroneously 
admitted 

 For cases dealing with this subject, see sec. 
19.582. 

19.1192  When record on appeal is not 
complete, appellate court will 
assume that missing material 
supports jury's verdict 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶17. 

19.12  Sufficiency Of Circumstantial Evidence 
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19.121  General principles 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶62. 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 19-1, sec. 19.121. 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 19-1, sec. 19.12. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 109, sec. 5.72. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 93, sec. 5.72. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 82, sec. 5.72. 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 69, sec. 5.72. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 69, sec. 5.72. 

 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 
(1980): 1980 Term, p. 69, sec. 5.72. 

 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 
(1980): 1979 Term, p. 68, sec. 5.71. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 68, sec. 5.71. 

 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 
(1979): 1978 Term, p. 59, sec. 5.71. 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 58, sec. 5.71. 

 Stewart v. State, 83 Wis. 2d 185, 265 N.W.2d 489 
(1978): 1977 Term, p. 48, sec. 5.71.,. 

 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 
227 (1978): 1977 Term, p. 48, sec. 5.71. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶20. 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶10-11. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶37. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶24. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶14. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶22. 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶24. 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶23. 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶5, 40. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 38-3, sec. 
38.6216. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 19-1, sec. 19.12. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 19-1, sec. 19.12. 

 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 
898 (Ct. App. 1989): 1988 Term, p. 19-1, sec. 19.12. 

 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 
859 (Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.12. 
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 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.121. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.121. 

 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 
395 (Ct. App. 1987): 1986 Term, p. 110, sec. 5.721. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 228, sec. 12.3222. 

 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 
557 (Ct. App. 1987): 1986 Term, p. 110, sec. 5.721. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 110, sec. 5.721. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 110, sec. 5.721. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173. 

19.122  In prosecutions involving injury to 
child victim 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 110, sec. 5.722. 

19.123  Test whether circumstantial 
evidence is strong enough to 
exclude every reasonable 
hypothesis of innocence presents 
question of probability, not 
possibility 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶40. 

19.124  Circumstantial evidence may be 
and often is stronger and as 
convincing as direct evidence 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶11. 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶24. 

19.13  Credibility Of Witnesses And Weight 
To Be Accorded Their Testimony Is For 
Trier Of Fact (i.e., Jury In Case Tried To 
Jury; Judge In Case Tried To Court) 

19.131  In general 

 United States v. Scheffer, 118 S. Ct. 1261 (1998): 
1997 Term, p. 19-1, sec. 19.131. 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 69, sec. 5.72. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶68. 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 19-1, sec. 19.13. 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 
276 (1987): 1987 Term, p. 15-3, sec. 15.412. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 114, sec. 5.841. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 181, sec. 12.432. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 109, sec. 5.73. 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 88. sec. 4.5424. 

 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 
(1985): 1984 Term, p. 209, sec. 12.7912. 

 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 
(1984): 1983 Term, p. 119, sec. 5.73. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 119, sec. 5.73. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 82, sec. 5.73. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 162, sec. 12.525. 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 165, sec. 12.542. 
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 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 145, sec. 12.1131. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 70, sec. 5.72. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 70, sec. 5.72. 

 Davis v. State, 93 Wis. 2d 319, 286 N.W.2d 570 
(1980): 1979 Term, p. 70, sec. 5.72. 

 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 
(1980): 1979 Term, p. 70, sec. 5.72. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 69, sec. 5.72. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 69, sec. 5.72. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 69, sec. 5.72. 

 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 
(1979): 1979 Term, p. 69, sec. 5.72. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 69, sec. 5.72. 

 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 
(1979): 1978 Term, p. 60, sec. 5.73. 

 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 
(1979): 1978 Term, p. 60, sec. 5.73. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 60, sec. 5.73. 

 Schultz v. State, 87 Wis. 2d 167, 274 N.W.2d 614 
(1979): 1978 Term, p. 60, sec. 5.73. 

 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 
(1979): 1978 Term, p. 60, sec. 5.73. 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 60, sec. 5.73. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 60, sec. 5.73. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 59. sec. 5.73. 

 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 
(1978): 1978 Term, p. 59, sec. 5.73. 

 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 
(1978): 1978 Term, p. 59, sec. 5.73. 

 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 
(1978): 1977 Term, p. 49, sec. 5.72. 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 49, sec. 5.72. 

 Nabbefeld v. State, 83 Wis. 2d 515, 266 N.W.2d 292 
(1978): 1977 Term, p. 49, sec. 5.72. 

 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 
(1978): 1977 Term, p. 48, sec. 5.71. 

 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 
(1978): 1977 Term, p. 48, sec. 5.721. 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶28. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶20. 

 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 
393, 742 N.W.2d 332, at ¶14. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶18. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶52. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶22,26. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶25. 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶14-15. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶30. 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶17. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶20. 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶33. 
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 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 19-1, sec. 19.131. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 19-1, sec. 19.26. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 38-3, sec. 
38.6216. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 33-5, sec. 33.216. 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213. 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 19-1, 
sec. 19.131. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 19-1, sec. 19.131. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 19-3, sec. 19.131. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 19-3, sec. 19.131. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.131. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 19-2, sec. 19.13. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.13. 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 19-2, sec. 19.13. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 19-2, sec. 19.13. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 20-11, sec. 
20.854. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 19-2, sec. 19.13. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 228, sec. 12.3222. 
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 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 
557 (Ct. App. 1987): 1986 Term, p. 110, sec. 5.721. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 111, sec. 5.73. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 86, sec. 5.73. 

 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 86. sec. 5.73. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 163, sec. 12.1271. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 110, sec. 5.73. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 119, sec. 5.73. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 119, sec. 5.73. 

 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 
502 (Ct. App. 1983): 1983 Term, p. 240, sec. 12.941. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 93, sec. 5.73. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 93, sec. 
5.73. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 93, sec. 5.73. 

 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 
511 (Ct. App. 1982): 1982 Term, p. 93, sec. 5.73. 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 158, sec. 12.514. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 82, sec. 5.73. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 70, sec. 5.72. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 70, sec. 5.72. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 70, sec. 5.72. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 70, sec. 5.72. 

19.132  Fact finder not required to accept or 
reject witness's testimony in its 
entirety 

 For cases dealing with this subject, see sec. 19.52. 

19.133  Fact finder's right to reject all 
testimony of witness who is 
believed to have lied in any 
particular 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.132. 

19.134  Fact finder's right to choose among 
witness's contradictory or 
inconsistent statements 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 
184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 
10.4353. 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 19-1, sec. 19.131. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 19-2, sec. 19.132. 

19.135  Fact finder's right to reject part of 
witness's testimony and accept 
balance of it 

19.1351  In general 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 19-1, sec. 19.131. 
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 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 19-2, sec. 19.132. 

 For cases dealing with the principle that the fact 
finder is not required to accept or reject a witness's 
testimony in its entirety, see sec. 19.52. 

19.1352  In case of expert witness 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

19.136  Applicability of this principle 
when trial court is fact finder 

19.1361  In general 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956. 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 38-9, 
sec. 38.6243. 

19.1362  When trial court is fact finder, 
must it provide reasons on 
record for its credibility 
determinations? 

 For cases dealing with this subject, see sec. 
19.1394. 

19.137  Credibility of particular types of 
witnesses 

19.1371  Identification witnesses 

 For cases dealing with this subject, see sec. 19.32. 

19.1372  Experts 

 For cases dealing with this subject, see sec. 19.33. 

19.138  Appellate court can reject evidence 
on which trier of fact relied only if 
it is incredible as a matter of law or 
conflicts with fully established or 
conceded facts 

19.1381  In general 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶25. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶13. 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶14. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552. 

19.1382  Discrepancies in testimony at 
trial, or between trial testimony 
and prior statements or 
testimony, do not render 
testimony incredible as matter 
of law 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶20. 

19.139  Other principles and related 
matters 

19.1391  Weight and credibility of 
evidence does not depend on 
number of witnesses who 
testify in favor of or against 
existence of particular fact 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶20. 

19.1392  Jury may believe some of 
testimony of one witness and 
some of testimony of another 
witness even though their 
testimony, read as a whole, may 
be inconsistent 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶25. 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶15. 

19.1393  Determinations of witness 
credibility are generally 
resolved by live testimony 

 For cases dealing with this subject, see sec. 
12.79411. 

19.1394  When trial court is fact finder, 
must it provide reasons on 
record for its credibility 
determinations? 

 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 
762 N.W.2d 736, at ¶1-2, 15-21. 
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 For cases dealing generally with this subject in 
the context of appellate review of a trial court's 
factual findings, see sec. 11.6254. 

19.14  Use Of Common Knowledge And 
Experience By Jurors Or By Judge 
When Acting As Fact Finder 

19.141  General Principles 

19.1411  In general 

 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 
Term, p. 70, sec. 5.77. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 
(1994): 1993 Term, p. 20-1, sec. 20.3412. 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 19-1, sec. 19.121. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 181, sec. 12.432. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 121, sec. 5.77. 

 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 
N.W.2d 835 (1980): 1979 Term, p. 71, sec. 5.77. 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶15. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 19-1, sec. 19.14. 

 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 
(Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912. 

19.1412  Jurors may not use personal 
knowledge to supply material 
item of evidence 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶15. 

19.142  Particular applications 

19.1421  Judge acting as fact finder in 
nonsupport case is not 
permitted to rely on personal 
experience with job market to 
reject defendant's inability to 
pay defense 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶1-16. 

19.15  Other Principles 

19.151  Factual disputes to be resolved in 
light most favorable to verdict 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶2. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22. 

19.152  Only guilt, not credibility of 
particular witness, must be proved 
beyond a reasonable doubt 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

19.153  Test for sufficiency of evidence 
when court is fact finder 

19.1531  In general 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶8. 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 19-2, sec. 19.142. 

19.1532  Test is same whether fact 
finder is court or jury 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶17. 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321. 
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 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 
625 (Ct. App. 1990): 1989 Term, p. 19-1, sec. 19.112. 

19.1533  Credibility determinations 

 For cases dealing with this subject, see sec. 
19.136. 

19.1534  Consideration of trial court's 
comments in later proceeding 
(e.g., sentencing) in 
determining whether earlier 
finding of guilt when trial 
court was acting as fact finder 
at trial is sustainable 

 For cases dealing with this subject, see sec. 
19.593. 

19.1535  When case is submitted on 
stipulation of facts 

 For cases dealing with this subject, see sec. 
19.117. 

19.1536  Review of court's factual 
findings 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶8. 

19.1537  When question is whether 
factual findings made by court 
satisfy requirements set forth 
in statute creating crime 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶8. 

19.154  General standards for appellate 
review of fact finding 

 For cases dealing with this subject, see sec. 11.62. 

19.155  In considering sufficiency of 
evidence, court must consider all 
evidence submitted, including that 
erroneously admitted 

 For cases dealing with this subject, see sec. 
19.582. 

19.156  Drawing of, and use of, inferences 
to sustain sufficiency of evidence to 
convict 

19.1561  When record supports more 
than one inference, reviewing 
court must accept inference 
drawn by trier of fact, i.e., 
inference that supports jury's 
verdict 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶19. 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶10. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶17. 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶13. 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶2. 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶5. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552. 

19.1562  Reviewing court will give 
evidence all reasonable 
inferences that will support 
verdict 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶63. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶19. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶24. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶52. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶22. 
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19.1563  If trier of fact could possibly 
have drawn appropriate 
inference to find guilt, 
appellate court will not 
overturn verdict even if it 
believes trier of fact should not 
have found guilt 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶21. 

19.1564  Use of particular inferences to 
sustain sufficiency of evidence 

 For cases dealing with this subject, see sec. 19.4. 

19.1565  When record supports 
conflicting inferences, 
reviewing court must 
presume—even if it does not 
affirmatively appear in 
record—that trier of fact 
resolved conflict in favor of 
prosecution, and must defer to 
that resolution 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

19.157  When evidence is conflicting, 
resolution of conflicts is for jury 

 State v. Walls, 190 Wis. 2d 65, 526 N.W.2d 765 
(Ct. App. 1994): 1994 Term, p. 38-1, sec. 38.1312. 

19.158  Need for expert testimony 

 For cases dealing with this subject, see sec. 
19.575. 

19.159  Test for sufficiency of evidence 
applicable in criminal proceeding 
also applies on appeal from ch. 980 
commitment 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 7911. 

 For cases dealing generally with the standard of 
appellate review of the sufficiency of the evidence 
in ch. 10.7381. 

19.16  Other Principles (cont'd) 

19.161  That evidence was overwhelming 
may be evidenced by short time 
jury deliberated after multi-day 
trial 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411. 

19.162  Use of "negative inference" to 
sustain finding of particular factual 
proposition: fact finder's right to 
affirmatively conclude that truth is 
opposite of witness's incredible 
testimony 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶27. 

 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 
460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131. 

19.163  Trier of fact may not base findings 
on conjecture or speculation; 
verdict cannot be based on 
conjecture and speculation 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶26. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

19.164  Questions of statutory 
interpretation encountered when 
assessing sufficiency of evidence to 
convict (e.g., meaning of terms used 
in describing elements of offense) 
are questions of law that appellate 
court reviews de novo 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶12. 

19.165  Appellate court will not find 
evidence insufficient because 
witness fails to describe event in 
exact chronological fashion; rather, 
it will leave it to the jury to listen to 
testimony and determine what 
happened 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶17. 
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19.166  Fact finder may draw logical 
inferences from evidence, 
connecting its dots into coherent 
pattern 

 For cases dealing with this subject, see sec. 
20.293. 

19.167  Although there is some evidentiary 
leeway in trials to court, bench-trial 
judges may not use inadmissible 
evidence to decide "critical issue" 

 For cases dealing with this subject, see sec. 
8.89651. 

19.168  Appellate court must search record 
to support conclusion reached by 
fact finder 

 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 
155, 726 N.W.2d 706, at ¶13. 

19.2  Sufficiency Of Evidence As To Particular 
Matters 

19.21  Intent 

 For cases dealing with this subject, see sec. 
31.124. 

19.22  Time Of Offense 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 8-16, sec. 8.6811. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 70, sec. 5.741. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 139, sec. 11.161. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶17. 

 State v. Sirisun, 90 Wis. 2d 58, 279 N.W.2d 484 
(Ct. App. 1979): 1978 Term, p. 16, sec. 2.521. 

19.23  Place Of Offense (Venue) 

 For cases dealing with this subject, see sec. 12.25. 

19.24  Particular Crimes And Defenses 

 For cases dealing with the sufficiency of the 
evidence as to a particular crime or defense, see 
that crime or defense in chapters 32 to 40. 

19.25  Liability As Accomplice 

19.251  Aider and abettor 

 For cases dealing with this subject, see sec. 
31.271. 

19.252  Co-conspirator 

 For cases dealing with this subject, see sec. 
31.272. 

19.26  Identification Of Defendant 

 Davis v. State, 93 Wis. 2d 319, 286 N.W.2d 570 
(1980): 1979 Term, p. 70, sec. 5.72. 

 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 
(1979): 1978 Term, p. 118, sec. 11.582. 

 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 
(1978): 1977 Term, p. 49, sec. 5.741. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 19-1, sec. 19.26. 

 For cases dealing with the sufficiency of 
identification testimony, see sec. 19.32. 

19.27  Other Matters 

19.271  That property was stolen 

 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 
(1980): 1980 Term, p. 137, sec. 12.523. 

19.272  Causal relationship between 
defendant's conduct and harm 

 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 
(1984): 1983 Term, p. 217, sec. 12.262 and p. 235, 
sec. 12.7911. 

 State v. Serebin, 114 Wis. 2d 314, 328 N.W.2d 855 
(Ct. App. 1983): 1983 Term, p. 120, sec. 5.741. 

19.273  That device wielded by defendant 
was designed as weapon 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22. 
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19.274  That dog was used as a dangerous 
weapon 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

19.275  Sexual intercourse 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6221. 

19.276  Owner nonconsent 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶35-38. 

19.3  Sufficiency Of Particular Evidence 

19.31  Uncorroborated Testimony 

19.311  In general 

 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 
(1980): 1979 Term, p. 71, sec. 5.751. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 70, sec. 5.73. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 70, sec. 5.73. 

 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 
(1978): 1978 Term, p. 59, sec. 5.72. 

19.312  Of accomplice 

 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 
(1980): 1979 Term, p. 71, sec. 5.751. 

19.313  Of eyewitness 

 For cases dealing generally with identification 
testimony, see sec. 19.32. 

19.314  Of other witness 

19.32  Identification Testimony 

 Davis v. State, 93 Wis. 2d 319, 286 N.W.2d 570 
(1980): 1979 Term, p. 70, sec. 5.72. 

 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 
(1978): 1977 Term, p. 49, sec. 5.741. 

 For cases dealing with the sufficiency of the 
evidence to establish the identification of the 
defendant as the perpetrator of the crime, see sec. 
19.26. 

19.33  Expert Testimony 

19.331  In general 

 Maggio v. Fulford, 103 S. Ct. 2261 (1983): 1982 
Term, p. 125, sec. 7.65. 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-43, sec. 10.7382. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 Schultz v. State, 87 Wis. 2d 167, 274 N.W.2d 614 
(1979): 1978 Term, p. 60, sec. 5.73. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 62, sec. 3.1224. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 70, sec. 5.72. 

 For cases dealing generally with the admission 
of expert testimony, see sec. 18.2. 

 For cases dealing generally with the need for 
expert testimony to prove case, see sec. 19.575. 

19.332  Expert testimony not required to be 
accepted by fact finder, even when 
uncontradicted 

 For cases dealing with this subject, see sec. 18.28. 

19.333  Fact that state's lone expert is 
contradicted by number of defense 
experts does not render evidence 
insufficient 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶19-22. 

19.334  Related matters 
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19.3341  Fact finder's right to reject part 
of expert witness's testimony 
and accept balance of it 

 For cases dealing with this subject, see sec. 
19.1352. 

19.3342  Need for expert testimony to 
convict 

 For cases dealing with this subject, see sec. 
19.575. 

19.34  Defendant's Confession 

19.341  In general 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 60, sec. 5.751. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 49, sec. 5.731. 

 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 
(1978): 1977 Term, p. 49, sec. 5.731. 

 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 
359, 720 N.W.2d 498, at ¶1-12. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶20-26. 

 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. 
App. 1985): 1985 Term, p. 27, sec. 2.5421. 

19.342  Requirement that confession be 
corroborated to render it sufficient 
to support conviction 

19.3421  In general 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶22-38. 

 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 
359, 720 N.W.2d 498, at ¶1-12. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶20-26. 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶19. 

19.3422  No need for corroboration 
when statement made to friend 
before there was police 
investigation 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶22-26. 

19.3423  Requirement not applicable in 
probation revocation 
proceedings 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶22. 

19.3424  Nature of corroboration 
required 

19.34241  In general 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶26-32. 

19.34242  Corroboration must be of 
"any significant fact" 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶26-32. 

19.34243  "Significant fact" need not 
independently establish 
specific elements of crime 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶27, 31. 

19.34244  "Significant fact" need not 
independently link 
defendant to crime 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶30-31. 

19.3425  Sufficiency of corroboration in 
particular cases 

19.34251  Evidence that morphine 
was found in dead person's 
body is sufficient to 
corroborate defendant's 
confession that he 
delivered morphine to 
dead person on dates prior 
to death 
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 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶34-38. 

19.3426  Corroboration rule is rule of 
evidentiary sufficiency, not 
rule of admissibility 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶33. 

19.3427  Appellate review of question 
whether sufficient 
corroboration exists 

19.34271  Standard of review in 
general 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶22. 

19.34272  In determining whether 
sufficient corroboration 
exists, evidence is viewed 
in light most favorable to 
verdict 

 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 
734 N.W.2d 892, at ¶22, 32. 

19.343  Determining whether confession is 
corroborated, and thus sufficient to 
support conviction, under 
particular circumstances 

 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 
359, 720 N.W.2d 498, at ¶1-12. 

19.35  Other Evidence 

19.351  Defendant's fabrication of alibi or 
other untruthful story 

 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 
(1979): 1978 Term, p. 61, sec. 5.753. 

 Stewart v. State, 83 Wis. 2d 185, 265 N.W.2d 489 
(1978): 1977 Term, p. 49, sec. 5.732. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶26. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶27. 

 For cases dealing with the propriety of finding 
guilt simply on disbelief of defendant's story, see 
sec. 19.5712. 

19.352  Alibi evidence 

19.3521  Defendant's alibi evidence 

 State v. Stark, 162 Wis. 2d 537, 470 N.W.2d 317 
(Ct. App. 1991): 1990 Term, p. 6-6, sec. 6.5421. 

19.3522  State's alibi rebuttal evidence 

19.353  Motive for committing crime 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 70, sec. 5.751. 

 For cases dealing with the inference of guilt 
arising from the defendant's motive to commit the 
crime, see sec. 19.452. 

19.354  Testimony of one who has been 
offered inducements by prosecutor 
to testify in particular fashion that 
rise to level of coercion or provide 
incentive for perjury 

 State v. Nerison, 130 Wis. 2d 313, 387 N.W.2d 128 
(Ct. App. 1986): 1985 Term, p. 126, sec. 8.344. 

19.355  Bite-mark evidence 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 111, sec. 5.751. 

 For cases dealing with the admissibility of bite 
mark evidence, see sec. 18.65. 

19.356  Unobjected-to hearsay 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241. 

19.357  Placement of hands behind back in 
"classic handcuff position" when 
approached by police 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

19.358  Defendant's fingerprint at crime 
scene 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶23. 
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 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311. 

19.4  Use Of Particular Presumptions And 
Inferences To Sustain Sufficiency Of 
Evidence 

19.41  Propriety And Permissibility Of Using 
Presumptions And Inferences To 
Sustain Sufficiency Of Evidence In 
General 

 For cases dealing with this subject, see sec. 
19.156. 

19.42  Presumptions Relating To Intent 

19.421  That one intends the natural and 
probable consequences of his acts 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 119, sec. 5.914. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 133, sec. 11.1132. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 71, sec. 5.761. 

 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 
(1979): 1978 Term, p. 109, sec. 11.216. 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 61, sec. 5.761. 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 61, sec. 5.761. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 61, sec. 5.761. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 61, sec. 5.761. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 50, sec. 5.751. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 50, sec. 5.751. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.114. 

 For cases dealing generally with this 
presumption, see sec. 20.2511. 

19.422  That one who assaults another with 
dangerous weapon, likely to kill, 
intended to kill 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 50, sec. 5.751. 

 For cases dealing generally with this 
presumption, see sec. 20.2512. 

19.43  Presumption Of Continuation Of 
Status Or Condition 

 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 
(1979): 1978 Term, p. 61, sec. 5.762. 

 For cases dealing generally with this 
presumption, see sec. 20.254. 

 For cases dealing specifically with the inference 
that sexual assault victim was alive during sexual 
assault, see sec. 19.462. 

19.44  Inference Of Guilt Of Theft Or 
Burglary From Possession Of Recently 
Stolen Goods 

 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, 
p. 30-2, sec. 30.31. 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 164, sec. 12.532. 

 For cases dealing generally with this 
presumption, see sec. 20.2565. 

19.45  Inferences From Possession Of 
Numerous Similar Articles Or 
Numerous Stolen Articles 

19.451  That articles are stolen 

 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 
(1980): 1980 Term, p. 137, sec. 12.523. 

 For cases dealing generally with this 
presumption, see sec. 20.2551. 

19.452  That defendant knew that articles 
were stolen 

 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 
(Ct. App. 1983): 1983 Term, p. 46, sec. 2.5812. 

 For cases dealing generally with this 
presumption, see sec. 20.2552. 
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19.46  Inference Of Guilt From Various 
Circumstances 

19.461  From concealment of evidence 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 For cases dealing generally with this 
presumption, see sec. 20.2562. 

19.462  From motive to commit crime 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 For cases dealing generally with this 
presumption, see sec. 20.2563. 

19.463  From commission of similar crimes 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 89, sec. 5.9155. 

 For cases dealing generally with this 
presumption, see sec. 20.2564. 

19.464  From flight 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 4, sec. 1.3161. 

 For cases dealing generally with this 
presumption, see sec. 20.2561. 

19.47  Other Presumptions And Inferences 

19.471  Presumption that one under the age 
of 15 is incapable of consenting to 
sexual intercourse or contact 

 For cases dealing generally with this 
presumption, see sec. 20.2578. 

19.472  Inference that victim was alive 
during sexual assault 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173. 

19.473  Presumptions relating to identity 

19.4731  Of identity of person from 
identity of names 

 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 
(1978): 1977 Term, p. 50, sec. 5.821. 

19.5  Other Matters Relating To Sufficiency Of 
Evidence To Convict 

19.51  Relationship Between Sufficiency Of 
Evidence And Allegations In Charging 
Document 

19.511  No need to prove every alternative 
alleged in charging document 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 55, sec. 4.5423. 

 For cases dealing with this topic insofar as it 
affects the content of the jury instructions, see secs. 
8.5422 and 8.5423. 

 For cases dealing with the effect of the 
insufficiency of the evidence as to one basis upon 
which a guilty verdict may have been predicated 
when the evidence is sufficient to support another 
basis of liability, see sec. 19.551. 

19.512  No need to prove precise facts 
alleged in charging document 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 93, sec. 5.781. 

 For cases dealing with this topic insofar as it 
affects the content of the jury instructions, see secs. 
8.5422 and 8.5423. 

19.513  No need to prove surplus 
allegations in charging document 

 United States v. Miller, 105 S. Ct. 1811 (1985): 1984 
Term, p. 110, sec. 5.782. 

 For cases dealing with this topic insofar as it 
affects the content of the jury instructions, see secs. 
8.5422 and 8.5423. 

19.514  Proof need not be limited to 
allegations of complaint 

 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 

19.52  Jury Not Required To Accept Or Reject 
Witness's Testimony In Its Entirety 
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 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 83, sec. 5.783. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶25. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 19-2, sec. 19.132. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 163, sec. 12.1271. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 219, sec. 12.315. 

19.53  Affirmance Of Conviction On Basis 
Other Than That Considered By Trier 
Of Fact 

 For cases dealing with this subject, see sec. 
11.841. 

19.54  Dismissal For Insufficiency Of 
Evidence At Close Of State's Case 

19.541  In general 

 For cases dealing with this subject, see sec. 8.823. 

19.542  Standard of appellate review of 
denial of motion to dismiss 

 For cases dealing with this subject, see sec. 
8.8233. 

19.55  Effect Of Insufficiency Of Evidence As 
To, Or Constitutional Or Other 
Invalidity Of, One Basis Or Theory Of 
Liability Considered By Trier Of Fact 
When Evidence Sufficient To Support 
Another Basis Or Theory Of Liability 
Properly Considered By Trier Of Fact 

19.551  Effect of insufficiency of evidence 
as to one basis or theory of liability 
considered by trier of fact when 
evidence sufficient to support 
another basis or theory of liability 
properly considered by trier of fact 

 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 
Term, p. 19-2, sec. 19.52. 

 Griffin v. United States, 112 S. Ct. 466 (1991): 1991 
Term, p. 19-2, sec. 19.52. 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 33-1, sec. 33.113. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571. 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 8-14, sec. 8.6121. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 35-3, sec. 35.4212. 

 For cases dealing with instructing the jury on a 
theory or manner of committing the crime that is 
not supported by the evidence, see sec. 19.574. 

 For cases dealing with the effect of the 
constitutional invalidity of one basis upon which 
conviction may have been predicated when 
evidence sufficient to support other basis of 
liability, see sec. 21.54. 

 For cases dealing with the affirmance of a 
conviction on a basis other than that considered by 
trier of fact, see sec. 11.841. 

 For cases dealing with the rule that when the 
jury returns a guilty verdict on an indictment 
charging several acts in the conjunctive, the verdict 
stands if the evidence is sufficient with respect to 
any one of the acts charged, see sec. 19.585. 

19.552  Effect of constitutional or other 
invalidity of one basis or theory of 
liability considered by trier of fact 
when evidence sufficient to 
support another basis or theory of 
liability properly considered by 
trier of fact 
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19.5521  Effect of constitutional 
invalidity of one basis or 
theory of liability considered 
by trier of fact when evidence 
sufficient to support another 
basis or theory of liability 
properly considered by trier of 
fact 

 For cases dealing with this subject, see sec. 21.54. 

19.5522  Effect of other invalidity of one 
basis or theory of liability 
considered by trier of fact when 
evidence sufficient to support 
another basis or theory of 
liability properly considered by 
trier of fact 

19.55221  In general 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

19.55222  Applicability of harmless-
error rule to improper 
instruction on basis or 
theory of liability that was 
invalid 

 For cases dealing with this subject, see sec. 
11.7398. 

19.56  Sufficiency Of Evidence To Convict Is 
Federal Constitutional Issue 

19.561  In general 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

 Lewis v. Jeffers, 110 S. Ct. 3092 (1990): 1989 Term, 
p. 30-4, sec. 30.36. 

 Pilon v. Bordenkircher, 100 S. Ct. 7 (1979): 1979 
Term, p. 112, sec. 8.844. 

 Jackson v. Virginia, 99 S. Ct. 2781 (1979): 1978 
Term, p. 76, sec. 7.611. 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 19-2, sec. 19.51. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 109, sec. 7.612. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶28-29. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 113, sec. 8.844. 

 For cases dealing generally with the 
constitutional requirement of proof beyond a 
reasonable doubt, see sec. 30.3. 

19.562  In assessing whether constitutional 
violation has occurred because 
evidence was allegedly insufficient 
to convict, court may only assess 
evidence introduced at trial; 
consideration of evidence adduced 
post-trial, casting doubt on 
evidence adduced at trial, is 
inappropriate 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

19.563  It is not error to cast test of 
sufficiency of evidence in terms of 
"reasonable" jury, rather than 
"rational" one, and that asks 
whether jury could be convinced of 
defendant's guilt, rather than 
whether it could be convinced of 
each element of crime 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

19.564  In assessing whether constitutional 
violation has occurred because 
evidence was allegedly insufficient 
to convict, court must review 
evidence in light most favorable to 
prosecution 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

19.565  In assessing whether constitutional 
violation has occurred because 
evidence was allegedly insufficient 
to convict, court must assume that 
trier of fact resolved any conflicts 
in testimony, or conflicts in 
inferences drawn from historical 
facts, in favor or prosecution 
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 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

19.566  In assessing whether constitutional 
violation has occurred because 
evidence was allegedly insufficient 
to convict, court must consider all 
evidence submitted, including that 
erroneously admitted 

 For cases dealing with this subject, see sec. 
19.582. 

19.57  Other Matters 

19.571  Effect of conclusion that defendant 
testified falsely on sufficiency of 
evidence to convict 

19.5711  Propriety of fact finder 
considering defendant's 
perjury as affirmative evidence 
of guilt 

 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, 
p. 30-2, sec. 30.31. 

19.5712  Propriety of predicating 
finding of guilt simply on 
disbelief of defendant's 
testimony 

 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, 
p. 30-2, sec. 30.31. 

 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 
Term, p. 93, sec. 5.752. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 121, sec. 5.784. 

 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 
(1979): 1978 Term, p. 61, sec. 5.753. 

19.572  Requirement that appellate court 
consider sufficiency of evidence 
even though other errors 
warranting reversal are found 

 For cases dealing with this subject, see sec. 
29.4412. 

19.573  No need to produce best available 
evidence 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 165, sec. 12.542. 

 For cases dealing with the best evidence rule, see 
sec. 20.8891. 

19.574  Instructing the jury on theory or 
manner of committing crime not 
supported by evidence 

19.5741  In general 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 33-1, sec. 33.113. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 95, sec. 4.545. 

 For cases dealing with effect of insufficiency of 
evidence as to one basis upon which guilty verdict 
may have been predicated when evidence 
sufficient to support another basis of liability, see 
sec. 19.551. 

 For cases dealing with this subject in the context 
of instructing on a theory of party-to-the-crime 
liability not supported by the evidence, see sec. 
31.2661. 

19.5742  Instructing on theory not 
supported by evidence is 
harmless error if no evidence 
adduced or argument made in 
support of that theory of 
liability 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 For cases dealing with this subject in the context 
of instructing on a theory of party-to-the-crime 
liability not supported by the evidence, see sec. 
31.2662. 

19.575  Need for expert testimony to 
convict 

19.5751  In general 

 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 
(1984): 1983 Term, p. 217, sec. 12.262 and p. 235, 
sec. 12.7911. 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶16. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 
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 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Serebin, 114 Wis. 2d 314, 328 N.W.2d 855 
(Ct. App. 1983): 1983 Term, p. 120, sec. 5.741. 

19.5752  Need for expert testimony to 
establish causal relationship 
between defendant's conduct 
and harm (e.g., death) done to 
victim 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

19.5753  Need for expert testimony to 
establish that victim in sexual 
assault prosecution suffered 
from mental illness or 
deficiency which rendered 
victim incapable of appraising 
his or her conduct 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶1-23. 

19.576  Sufficiency of evidence is question 
of law 

 For cases dealing with this subject, see sec. 
19.116. 

19.577  Right of appellate court, upon 
finding evidence insufficient to 
support conviction, to order entry 
of judgment of conviction for 
lesser-included offense for which 
evidence sufficient 

19.5771  When jury was instructed on 
lesser-included offense 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 19-2, sec. 19.512. 

19.5772  When jury was not instructed 
on lesser-included offense 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 19-2, sec. 19.512. 

19.578  Reversal because conviction against 
weight of evidence 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 93, sec. 5.782. 

19.579  When trial court, sitting as fact 
finder, predicates defendant's guilt 
of crime (e.g., crime of bail 
jumping) on jury's finding of guilt 
of another crime, and jury's verdict 
is overturned, evidence is, as matter 
of law, insufficient to support 
defendant's conviction 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

19.58  Other matters (cont'd) 

19.581  Sufficiency of stipulation to 
establish element of offense 

 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 
614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 
12.6112. 

19.582  In considering sufficiency of 
evidence, court must consider all 
evidence submitted, including that 
erroneously admitted 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 
Term, p. 29-3, sec. 29.4422. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶25. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶24. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶22. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶21. 

19.583  Effect of inconsistent verdict on 
sufficiency of the evidence 

 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 19-2, sec. 19.523. 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶25-29. 

 For cases dealing generally with need for 
consistency in verdicts, see sec. 8.683. 
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19.584  Effect of appellate court's finding 
evidence insufficient to convict: 
remedy is dismissal, not new trial 

 For cases dealing with this subject, see sec. 
29.4421. 

19.585  When jury returns guilty verdict on 
indictment charging several acts in 
the conjunctive, verdict stands if 
evidence is sufficient with respect 
to any one of acts charged 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 For cases dealing with the effect of the 
insufficiency of the evidence as to one basis of 
liability upon which the jury was instructed when 
the evidence is sufficient to support another basis 
of liability upon which the jury was instructed, see 
sec. 19.551. 

19.586  Cannot sustain verdict on basis of 
sufficient evidence to prove theory 
or mode of commission of crime on 
which jury was not instructed 

 For cases dealing with this subject, see sec. 
11.841. 

19.587  When statute creating offense 
provides that it does not apply to 
certain constitutionally protected 
conduct, fact that conduct is not 
constitutionally protected does not 
become element of offense that 
state must prove 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

19.588  Defendant's admission of existence 
of particular element dispenses 
with the need for proof of that 
element, either to a judge or to a 
jury 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

19.589  Use of "negative inference" to 
sustain finding of particular factual 
proposition: fact finder's right to 
affirmatively conclude that truth is 
opposite of witness's incredible 
testimony 

 For cases dealing with this subject, see sec. 
19.162. 

19.59  Other Matters (cont'd) 

19.591  No need to raise question of 
sufficiency of evidence to convict 
in trial court to preserve issue for 
appellate review 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶5-54. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶29. 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶7-12. 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

19.592  Use of judicial notice to provide 
sufficient evidence to convict 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶18-34. 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶13-21. 

19.593  Consideration of trial court's 
comments in later proceeding (e.g., 
sentencing) in determining 
whether earlier finding of guilt 
when trial court was acting as fact 
finder at trial is sustainable 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶16, 
23-24. 

19.594  Waiver of challenge to sufficiency 
of evidence to convict:  defendant 
does not waive right to challenge 
sufficiency of evidence by failing 
to raise issue in trial court by way 
of motion to dismiss, motion for 
directed verdict, etc. 
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 For cases dealing with this subject, see sec. 
19.591. 

19.595  Effect of court decision in another 
case, decided after defendant’s 
conviction became final, holding 
that conduct in which defendant 
engaged does not constitute crime 
of which he was convicted 

19.5951  In general 

 For cases dealing with this subject, see sec. 
30.3861. 

19.5952  Need for court that decided 
case to determine whether 
decision declared law that 
existed at time defendant's 
conviction became final or, 
rather, changed law from that 
which existed at time 
defendant's conviction became 
final 

 For cases dealing with this subject, see sec. 
30.3862. 

19.596  Whether evidence is sufficient 
presents question of law 

 For cases dealing with this subject, see sec. 
19.115. 

19.597  Remedy when court finds evidence 
insufficient to support conviction:  
entry of judgment of acquittal, not 
new trial 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶44. 
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Chapter 20  
Other Evidentiary Matters 
 
 
 
20.1  Judicial Notice 

20.11  Kinds Of Facts That May Be Judicially 
Noticed 

20.111  General principles 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶39. 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶38. 

 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 
(1982): 1982 Term, p. 101, sec. 5.94. 

 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 
(1982): 1981 Term, p. 89, sec. 5.93. 

 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 
(1982): 1981 Term, p. 89, sec. 5.93. 

 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 
N.W.2d 835 (1980): 1979 Term, p. 76, sec. 5.93. 

 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 
(1978): 1978 Term, p. 62, sec. 5.82. 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶13. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶19, 21. 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶7. 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 29-13, sec. 29.7722. 

 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 
(Ct. App. 1995): 1994 Term, p. 20-1, sec. 20.111. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 20-1, sec. 20.11. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 20-1, sec. 20.3412. 

 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 
319 (Ct. App. 1987): 1987 Term, p. 27-2, sec. 
27.2221. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 121, sec. 5.94. 

 State ex rel. Cholka v. Johnson, 85 Wis. 2d 400, 270 
N.W.2d 438 (Ct. App. 1978): 1978 Term, p. 62, sec. 
5.82. 

20.112  Particular facts 

20.1121  Statutes in other states 

 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 
N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 
6.2422. 

20.1122  Documents in record of 
separate appeal 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.111. 

20.1123  Fact that park is city park 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶1-23. 

20.1124  Character and competence of 
counsel who has appeared 
before court 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶18-21. 

20.1125  Fact that blood alcohol chart is 
trustworthy 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶8. 

20.1126  Employment market 
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 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶1-16. 

20.1127  Provisions of police policies 
and procedures manual 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶39. 

20.1128  Court's records in other cases 
involving party 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶2. 

20.1129  Contents of briefs in other 
cases 

 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 
743 N.W.2d 502, at ¶24. 

20.12  When Taking Judicial Notice Is 
Discretionary 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶9. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 20-1, sec. 20.3412. 

20.13  When Taking Judicial Notice Is 
Mandatory 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶11. 

20.14  Opportunity To Be Heard 

 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 
N.W.2d 106, 2000 Term WSC-42, at ¶38. 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶13. 

20.15  Time Of Taking Notice 

20.151  In general 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶10. 

20.152  After testimony is closed 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶10. 

20.16  Instructing Jury 

20.161  In general 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶25. 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶15-16. 

20.162  Instructing jury in criminal case 
that it must accept judicially notice 
fact as conclusively proven is 
unconstitutional 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 18-34. 

20.17  Effect Of Court's Taking Judicial 
Notice 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

20.18  Other Matters 

20.181  Is use, in jury trial, of judicial 
notice to establish fact state must 
prove to convict constitutionally 
permissible? 

20.1811  Yes (court of appeals' answer) 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶13-21. 

20.1812  No (supreme court's answer, 
rejecting court of appeals' 
answer) 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 18-34. 

20.2  Presumptions And Inferences 

20.21  In General 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 88, sec. 4.5424. 

 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 
(1981): 1980 Term, p. 75, sec. 5.911. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶13. 
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 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 119, sec. 5.911. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 99, sec. 
5.911. 

20.22  Effect Of Presumptions In Criminal 
Case 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶30-31. 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 88, sec. 4.5424. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 133, sec. 5.9154. 

 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 
(1982): 1981 Term, p. 179, sec. 12.7642. 

 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 
(1979): 1978 Term, p. 62, sec. 5.812. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶7-24. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶10-22. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶30. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 74, sec. 5.911. 

 For cases dealing with the statutory limitations 
on the use of presumptions in a criminal case, 
including the required instruction on the effect of a 
presumption in a criminal case, see sec. 20.26. 

20.23  Classification And Definition Of 
Presumptions 

20.231  In general 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 119, sec. 5.914. 

 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 
Term, p. 45, sec. 4.5442. 

 County Court of Ulster County v. Allen, 99 S. Ct. 
2213 (1979): 1978 Term, p. 45, sec. 4.5444. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 
(1981): 1981 Term, p. 88, sec. 5.913. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 75, sec. 5.912. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶9. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶12. 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶9. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623. 

 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 
(Ct. App. 1979): 1979 Term, p. 74, sec. 5.912. 

20.232  Mandatory presumption 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶13. 

20.24  Constitutionality Of Use Of 
Presumptions In Criminal Case 

20.241  In general 

 Yates v. Evatt, 111 S. Ct. 1884 (1991): 1990 Term, 
p. 20-1, sec. 20.24. 

 Carella v. California, 109 S. Ct. 2419 (1989): 1988 
Term, p. 20-1, sec. 20.24. 

 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, 
p. 21-1, sec. 21.11. 

 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 
47-2, sec. 47.222. 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 119, sec. 5.914. 
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 Connecticut v. Johnson, 103 S. Ct. 969 (1983): 1982 
Term, p. 162, sec. 10.632. 

 Murphy v. Hunt, 102 S. Ct. 1181 (1982): 1981 
Term, p. 75, sec. 5.912. 

 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 
Term, p. 45, sec. 4.5443. 

 County Court of Ulster County v. Allen, 99 S. Ct. 
2213 (1979): 1978 Term, p. 45, sec. 4.5444. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 23, 30-32. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶55-64. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 33-1, sec. 33.113. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 71, sec. 4.5311. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 70, sec. 4.5311. 

 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 
(1981): 1981 Term, p. 88, sec. 5.914. 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 53, sec. 4.533. 

 Steele v. State, 97 Wis. 2d 72, 294 N.W.2d 2 (1980): 
1979 Term, p. 50, sec. 4.531. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 75, sec. 5.912. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶13. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶7-24. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶10-22. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶27-32. 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶10. 

 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 
(Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 119, sec. 5.911. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 63, sec. 4.5313. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 76, sec. 5.913. 

 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 
(Ct. App. 1979): 1979 Term, p. 75, sec. 5.913. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 75, sec. 5.913. 

20.242  Does taking judicial notice of 
incontestable fact create 
unconstitutional "mandatory 
conclusive presumption" 

20.2421  No (court of appeals' answer) 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶17-20. 

20.2422  Yes (supreme court's answer, 
rejecting court of appeals' 
answer) 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 29. 

20.243  Other matters 
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20.2431  When conduct that would 
otherwise be constitutionally 
protected symbolic speech (e.g., 
cross burning) may be 
constitutionally proscribed if it 
is done with particular evil 
intent (e.g., intent to 
intimidate), making engaging 
in that conduct prima facie 
evidence of that intent is not 
constitutionally permissible 

 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 
Term USSC-15. 

20.2432  Statute proscribing causing 
injury by operation of vehicle 
with detectable amount of 
restricted controlled substance 
in one's blood does not create 
any unconstitutional 
presumptions 

 For cases dealing with this subject, see sec. 
33.3415. 

20.25  Particular Presumptions And 
Inferences 

20.251  Presumptions relating to intent 

20.2511  That one intends the natural 
and probable consequences of 
acts 

 Yates v. Evatt, 111 S. Ct. 1884 (1991): 1990 Term, 
p. 20-1, sec. 20.24. 

 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, 
p. 117, sec. 5.913. 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 119, sec. 5.914. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 71, sec. 4.5311. 

 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 
544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.114. 

 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 
(Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence to convict, see sec. 19.411. 

 For cases dealing with instructing on this 
presumption, see sec. 8.5311. 

20.2512  That one who assaults another 
with dangerous weapon, likely 
to kill, intended to kill 

 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 
47-2, sec. 47.222. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶24. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence to convict, see sec. 19.412. 

 For cases dealing with instructing on this 
presumption, see sec. 8.5312. 

20.252  Of accuracy of recognized scientific 
or medical instruments or tests 

20.2521  In general 

 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 
(1998): 1997 Term, p. 18-2, sec. 18.4341. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 133, sec. 5.9154. 

20.2522  Chemical tests for intoxication 

20.25221  In general 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 133, sec. 5.9154. 

 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 
386 (1982): 1981 Term, p. 87, sec. 5.8342. 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 76, sec. 5.9142. 
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 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶7. 

20.25222  Presumption of accuracy 
not rendered inapplicable 
because driver was 
informed that, if "any" test 
resulted in BAC of 0.10 
percent or more, his license 
would be suspended 

 County of Dane v. Granum, 203 Wis. 2d 252, 551 
N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, 
sec. 44.2342. 

20.2523  Radar 

 For cases dealing with this subject, see sec. 
18.7112. 

20.2524  Breath testing devices for 
intoxication (e.g., breathalyzer) 

20.25241  In general 

 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 
(1998): 1997 Term, p. 18-2, sec. 18.4341. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 13-3, sec. 13.3622. 

 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 
(1984): 1983 Term, p. 127, sec. 5.8341. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 133, sec. 5.9154. 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431. 

 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 
(Ct. App. 1984): 1983 Term, p. 126, sec. 5.8334. 

 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 
N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 87, sec. 
5.8342. 

20.25242  Presumption of accuracy 
applies only if breath 
testing device has been 
evaluated and approved by 
department 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

20.253  Of intoxication from blood alcohol 
content 

20.2531  In general 

 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 
(1981): 1981 Term, p. 88, sec. 5.914. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 36, sec. 4.524. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623. 

 For cases dealing with instructing on this 
presumption, see sec. 8.5316. 

20.2532  Statutory provision making 
particular alcohol concentration 
prima facie evidence of 
intoxication creates permissive, 
not mandatory, presumption 

 For cases dealing with this subject, see sec. 
18.4412. 

20.2533  Statutory provision making 
particular alcohol concentration 
prima facie evidence of 
intoxication applies, and may 
be instructed on, when blood, 
breath, or urine sample taken 
more than three hours after 
event and expert testimony 
establishes blood-alcohol 
concentration at time of event 
based on blood-alcohol 
concentration in sample 

 For cases dealing with this subject, see sec. 
8.53162. 
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20.254  Of continuation of status or 
condition: prior existence of status 
or condition indicates its probable 
existence at later time; subsequent 
existence of status or condition 
indicates its probable existence at 
earlier time 

 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 
(1979): 1978 Term, p. 61, sec. 5.762. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence, see sec. 19.42. 

20.255  Inferences from possession of 
numerous stolen items 

20.2551  That items are stolen 

 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 
(1980): 1980 Term, p. 137, sec. 12.523. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence, see sec. 19.441. 

20.2552  That defendant knew items 
were stolen 

 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 
(Ct. App. 1983): 1983 Term, p. 46, sec. 2.5812. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence, see sec. 19.442. 

20.256  Of guilt from various factors 

20.2561  From flight 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 4, sec. 1.3161. 

 For cases dealing with instructing on this 
presumption, see sec. 8.5317. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence to convict, see sec. 19.454. 

20.2562  From concealment of evidence 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence to convict, see sec. 19.451. 

20.2563  From motive to commit crime 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence to convict, see sec. 19.452. 

20.2564  From commission of similar 
crimes 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 89, sec. 5.9155. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence to convict, see sec. 19.453. 

20.2565  Of guilt of theft or burglary 
from possession of recently 
stolen goods 

 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, 
p. 30-2, sec. 30.31. 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 164, sec. 12.532. 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence, see sec. 19.43. 

 For cases dealing with instructing on this 
presumption, see sec. 8.5313. 

 For cases dealing with the sufficiency of a 
defendant's possession of item taken in burglary to 
prove that defendant was burglar, see sec. 
34.21633. 

20.257  Other presumptions and inferences 

20.2571  That jurors follow instructions 

 For cases dealing with this subject, see sec. 8.551. 

20.2572  Of identity of person from 
identity of names 

 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 
(1978): 1977 Term, p. 50, sec. 5.821. 
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20.2573  Of intentional failure to pay 
child support from failure to 
pay child support when 
ordered to do so 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121. 

20.2574  Of knowledge of the alteration 
or removal of a manufacturer's 
identification number, and of 
an intent to prevent 
identification of the property, 
from possession of two or more 
similar items of personal 
property with number altered 
or removed 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

20.2575  Of embezzlement from failure 
to return vehicle within five 
days of expiration of rental 
agreement 

 Carella v. California, 109 S. Ct. 2419 (1989): 1988 
Term, p. 20-1, sec. 20.24. 

20.2576  Of intent to commit theft by 
fraud from failure to return 
rented property within twenty 
days of demand 

 Carella v. California, 109 S. Ct. 2419 (1989): 1988 
Term, p. 20-1, sec. 20.24. 

20.2577  Presumption, in aggravated 
battery statute, that conduct 
creating a high probability of 
great bodily harm exists when 
victim has a "physical 
disability" 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 33-1, sec. 33.113. 

20.2578  That person under 15 years of 
age is incapable of consenting 
to sexual relations 

 For cases dealing with the use of this 
presumption to sustain the sufficiency of the 
evidence, see sec. 19.461. 

20.2579  Presumption of delivery and 
receipt of letter, notice, or other 
document  from fact that it was 
mailed and not returned 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶77. 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶21. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶27. 

20.258  Other presumptions and inferences 
(cont'd) 

20.2581  Presumption that 
administrative board follows 
statutory commands and 
internal policies 

 Garner v. Jones, 120 S. Ct. 1362 (2000): 1999 Term, 
p. 30-5, sec. 30.9222. 

20.2582  Presumption of regularity that 
attaches to final judgment 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
12-5, sec. 12.682. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶31. 

20.2583  That public officials have 
properly discharged their 
official duties 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

20.2584  That courts know and follow 
the law 

 For cases dealing with this subject, see sec. 
47.8189. 

20.2585  Presumption of sanity 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 
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20.2586  Presumption that one was 
negligent from fact that he was 
exceeding legal speed limit 

 For cases dealing with this subject, see sec. 
8.53181. 

20.2587  Presumption that use of state 
resources to promote candidate 
in political campaign or to raise 
money for candidate provides 
candidate with dishonest 
advantage 

 For cases dealing with this subject, see sec. 
35.23352. 

20.2588  Presumption that state 
employee who uses, or directs 
use, of state resources for 
political campaigns exercises 
discretionary power in manner 
inconsistent with duties of 
employment 

 For cases dealing with this subject, see sec. 
35.23353. 

20.26  Statutory Limitations On Use Of 
Presumptions In Criminal Case; 
Required Instruction On Effect Of 
Presumption In Criminal Case (Wis. 
Stat. § 903.03(3)) 

20.261  In general 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 88, sec. 4.5424. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶7-24. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶10-22. 

20.262  Limitations and required 
instruction apply whether matter to 
be  presumed is legal or factual in 
nature 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶18, 23. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶19. 

20.27  Use Of Presumptions And Inferences 
To Sustain Sufficiency Of Evidence To 
Convict 

 For cases dealing with this subject, see sec. 19.4. 

20.28  Instruction On Presumption That 
Improperly Shifts Burden Of Proof To 
Defendant Or Relieves State Of 
Obligation To Prove Each Element 
Beyond A Reasonable Doubt Subject 
To Harmless Error Analysis 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 20-1, sec. 20.21. 

 Yates v. Evatt, 111 S. Ct. 1884 (1991): 1990 Term, 
p. 20-1, sec. 20.27. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 Carella v. California, 109 S. Ct. 2419 (1989): 1988 
Term, p. 20-1, sec. 20.24. 

 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, 
p. 117, sec. 5.913. 

 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 
140, sec. 8.9233. 

 Connecticut v. Johnson, 103 S. Ct. 969 (1983): 1982 
Term, p. 162, sec. 10.632. 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶34. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶6, 35-49. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶55-64. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 71, sec. 4.5311. 

 For cases dealing generally with the applicability 
of harmless error analysis to error in jury 
instructions that shifts the burden of proof to the 
defendant on an element of the offense, see sec. 
30.337. 

20.29  Other Matters 
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20.291  Determining nature of 
presumption in jury instruction 

 For cases dealing with this subject, see sec. 
8.5431. 

20.292  Required content of instructions on 
presumptions in general 

 For cases dealing with this subject, see sec. 
8.5433. 

20.293  Fact finder may draw logical 
inferences from evidence, 
connecting its dots into coherent 
pattern 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶12. 

20.3  Witnesses 

20.31  Constitutional Rights Relating To 
Witnesses 

20.311  Right to present witnesses 

 For cases dealing with this subject, see chapter 
28. 

20.312  Right to testify in own behalf 

 For cases dealing with this subject, see sec. 30.6. 

20.313  Right to confrontation 

 For cases dealing with this subject, see chapter 
27. 

20.314  Right to compulsory process 

 For cases dealing with this subject, see sec. 30.8. 

20.32  Securing Witness's Attendance 

20.321  By subpoena 

20.3211  In general 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶8-9. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶41-59. 

20.3212  Service of subpoena 

20.3213  Quashing or modifying 
subpoena 

20.32131  In general 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 4-1, sec. 4.151. 

 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 
(1982): 1982 Term, p. 67, sec. 4.351. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 66, sec. 4.3211. 

20.32132  Quashing subpoena for 
district attorney 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211. 

20.3214  Subpoena duces tecum 

 For cases dealing with this subject, see sec. 
20.8861. 

20.3215  Applicability of  subpoena 
provisions of civil statutes to 
criminal proceedings 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶8. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶41-59. 

20.322  By material witness warrant 

20.3221  In general 

20.3222  Authority to issue material 
witness warrant in John Doe 
proceeding 

 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 
(1986): 1985 Term, p. 23, sec. 2.1322. 

 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 
(Ct. App. 1984): 1983 Term, p. 40, sec. 2.191. 

20.3223  Need for probable cause to 
believe it is impracticable to 
secure presence by subpoena 
before issuing material witness 
arrest warrant 
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 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 
(1986): 1985 Term, p. 23, sec. 2.1322. 

20.323  By extradition 

 For cases dealing with this subject, see sec. 
6.2593. 

20.33  Sequestration Of Witnesses 

20.331  In general 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶45, 60. 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶38-41. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶38-41. 

 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 
617 N.W.2d 220, 2000 Term WCA-47, at ¶4-10. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 66, sec. 4.33. 

20.332  Order sequestering witnesses does 
not prohibit district attorney from 
communicating with witness 
during break in testimony 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶38-40. 

20.333  Exception for person whose 
presence is shown by party to be 
essential to presentation of party's 
case 

 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 
617 N.W.2d 220, 2000 Term WCA-47, at ¶4-10. 

20.334  Need for mistrial motion to 
preserve objection to violation of 
sequestration order 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 20-1, sec. 20.332. 

20.335  Remedy for violation of 
sequestration order 

 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 
N.W.2d 298, 2001 Term WSC-177, at ¶39. 

 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 
(Ct. App. 1995): 1995 Term, p. 20-1, sec. 20.332. 

20.336  Permitting sequestered witnesses 
to confer with lawyers from either 
side 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶38-41. 

20.337  Prohibiting sequestered witnesses 
from conferring with attorneys 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶38-41. 

20.34  Prerequisites To Permitting Witness To 
Testify 

20.341  Competency 

20.3411  In general 

 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 
(1989): 1988 Term, p. 8-3, sec. 8.3412. 

 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 
(1989): 1988 Term, p. 8-4, sec. 8.3412. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432. 

 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 
(Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 87, sec. 4.5372. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 86, sec. 4.3411. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 66, sec. 4.3411. 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 60, sec. 4.341. 

20.3412  Of juror 
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20.34121  At trial 

20.34122  Inquiry into validity of 
verdict: in general 

 Tanner v. United States, 107 S. Ct. 2739 (1987): 
1986 Term, p. 78, sec. 4.3412. 

 United States v. Powell, 105 S. Ct. 471 (1984): 1984 
Term, p. 83, sec. 4.3412. 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 87, sec. 4.3412. 

 State v. Broomfield, 223 Wis. 2d 465, 589 N.W.2d 
225 (1999): 1998 Term, p. 8-45, sec. 8.6912. 

 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 
(1995): 1994 Term, p. 8-18, sec. 8.6913. 

 State v. Williquette, 190 Wis. 2d 678, 526 N.W.2d 
144 (1995): 1994 Term, p. 8-23, sec. 8.697. 

 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 
(1994): 1993 Term, p. 20-1, sec. 20.3412. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 8-22, sec. 8.6912. 

 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 
(1984): 1983 Term, p. 87, sec. 4.3412. 

 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 
(1984): 1983 Term, p. 98, sec. 4.6911. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶62. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶28. 

 Manke v. Physicians Ins. Co. of Wisconsin, Inc., 
2006 WI App 50, 289 Wis. 2d 750, 712 N.W.2d 40, at 
¶18-19, 27-36, 43-49. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶32. 

 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 
264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶15-
16. 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 8-12, sec. 8.6912. 

 State v. Yang, 196 Wis. 2d 359, 538 N.W.2d 817 
(Ct. App. 1995): 1995 Term, p. 8-11, sec. 8.6911. 

 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 
561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 8-17, sec. 8.6912. 

 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 
(Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 8-8, sec. 8.694. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 20-6, sec. 20.3412. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 20-1, sec. 20.3412. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 8-17, 
sec. 8.6912. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 8-14, sec. 8.6912. 

 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 
(Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 89, sec. 4.691. 

 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 75, sec. 4.6911. 

 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 
(Ct. App. 1983): 1983 Term, p. 88, sec. 4.3412. 

 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. 
App. 1983): 1982 Term, p. 76, sec. 4.691. 

 For cases dealing generally with impeaching a 
jury verdict, see sec. 8.691. 
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20.34123  Inquiry into validity of 
verdict: incompetency rule 
extends to juror's 
testimony about fellow 
juror's understanding of 
English language 

 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 
264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶15-
16. 

20.3413  Of judge 

20.34131  In general 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶33. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶26. 

20.34132  Judge's summarizing or 
commenting on, and 
utilizing recollection of, his 
or her observations at prior 
judicial proceeding does 
not constitute testimony 
for purposes of statute 
forbidding judge presiding 
at trial from testifying at 
trial as witness 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶25-27. 

20.3414  Of attorney for party 

 For cases dealing with this subject, see sec. 
20.373. 

20.3415  Of young child 

 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 
(1989): 1988 Term, p. 8-3, sec. 8.3412. 

 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 
(1989): 1988 Term, p. 8-4, sec. 8.3412. 

20.3416  Objection to witness's 
competency 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 46, sec. 4.34. 

20.3417  Voir dire examination of 
witness regarding competency 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 66, sec. 4.3411. 

20.342  Requirement of personal 
knowledge of matter testified to 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶16. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

20.343  Oath or affirmation 

20.3431  In general 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶10. 

 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 
(1989): 1988 Term, p. 8-3, sec. 8.3412. 

 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 
(1989): 1988 Term, p. 8-4, sec. 8.3412. 

20.3432  Authority of clerk to 
administer oath to witness 

 State v. Johnson, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 190, sec. 9.861. 

20.3433  In case of young child 

 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 
(1989): 1988 Term, p. 8-3, sec. 8.3412. 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶5. 

20.344  Ability to give meaningful 
testimony 

 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 
(1989): 1988 Term, p. 8-3, sec. 8.3412. 

 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 
(1989): 1988 Term, p. 8-4, sec. 8.3412. 

20.345  Requiring psychiatric or 
psychological examination of 
witness 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431. 
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 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 28-2, sec. 
28.6431. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 47, sec. 3.93. 

20.346  When state gives notice that it 
intends to introduce evidence 
generated by a psychological 
examination of victim by state's 
experts, defendant may be entitled 
to pretrial psychological 
examination of victim as 
prerequisite to permitting state's 
experts to testify 

 For cases dealing with this subject, see sec. 
6.89172. 

20.347  When state intends to introduce 
expert's testimony that sexual 
assault victim's post-assault 
behavior is consistent with that of 
sexual assault victim, defendant 
may be entitled to pretrial 
psychological examination of 
victim as prerequisite to permitting 
state's expert to testify 

 For cases dealing with this subject, see sec. 
6.89173. 

20.348  When defendant intends to offer 
evidence of his lack of any 
diagnosable sexual disorder to 
show that it was unlikely that he 
would commit charged sexual 
assault, state may be entitled to 
pretrial mental examination of 
defendant by its expert as 
prerequisite to permitting 
defendant's expert to testify 

 For cases dealing with this subject, see sec. 
6.8962. 

20.35  Duty Of Witness To Testify 

20.351  In general 

 Trammel v. United States, 100 S. Ct. 906 (1980): 
1979 Term, p. 67, sec. 5.61. 

 United States v. Euge, 100 S. Ct. 874 (1980): 1979 
Term, p. 77, sec. 5.945. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶17. 

 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 
(1982): 1982 Term, p. 67, sec. 4.351. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 28-1, sec. 28.21. 

20.352  Invocation of fifth amendment 
privilege 

20.3521  Assertion of privilege 

 For cases dealing with this subject, see sec. 24.2. 

20.3522  Supplanting privilege by grant 
of immunity 

 For cases dealing generally with this subject, see 
secs. 24.7. 

 For cases dealing with a defendant's right to 
have immunity granted to defense witness to 
obtain witness's testimony, see sec. 28.212. 

20.3523  Striking testimony of witness 
who invokes fifth amendment 
privilege 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 51, sec. 4.351. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 40, sec. 4.37. 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 27-8, sec. 27.34. 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 47, sec. 4.37. 

 For cases dealing with the constitutional 
limitations, if any, on striking a defense witness's 
testimony when witness invokes fifth amendment 
privilege, see sec. 28.22. 

20.3524  Defendant's right to have 
witness granted immunity so 
he can present witness's 
testimony 
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 For cases dealing with this subject, see sec. 
28.212. 

20.3525  Prohibition on requiring 
witness to invoke privilege in 
presence of jury 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

20.3526  Prohibition on drawing 
inference from witness's 
invocation of fifth amendment 
privilege 

 For cases dealing with this subject, see sec. 24.84. 

20.353  Privileges 

 For cases dealing with this subject, see chapter 
17. 

20.354  Protecting child witness and victim 
of sensitive crime from 
unnecessary distress 

 For cases dealing with this subject, see sec. 
20.383. 

20.355  Refusal of witness to answer 
because of fear 

 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 
(Ct. App. 1983): 1983 Term, p. 89, sec. 4.361. 

20.356  Refusal to testify at pretrial motion 
hearing does not trigger procedures 
and sanctions provided for in Wis. 
Stat. § 972.08(2) 

 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

20.36  Questioning Of Witnesses 

20.361  Leading questions 

20.3611  In general 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 46, sec. 4.36. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 40, sec. 4.39. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 45, sec. 5.44. 

 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 
(Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.3612. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 46, sec. 4.36. 

20.3612  In case of child witness 

 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 
(Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.3612. 

20.362  Hypothetical question 

20.3621  In general 

 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 
Term, p. 113, sec. 6.4933. 

 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 
(1979): 1979 Term, p. 46, sec. 4.35. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 89, sec. 4.363. 

 For cases dealing with the use of hypothetical 
questions when adducing expert testimony, see 
sec. 18.26. 

20.3622  When question phrased in 
terms of possibilities 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 11-7, sec. 
11.4212. 

20.363  Asking question without 
evidentiary basis for question's 
factual predicate 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 64, sec. 5.46. 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 45, sec. 5.44. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶30. 
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 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 79, sec. 4.383. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 64, sec. 5.46. 

 For cases supporting the proposition that a 
questioner must have a good-faith basis for asking 
a question, see sec. 20.3697. 

20.364  Improper but unanswered question 

 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 
234, 674 N.W.2d 894, at ¶24. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 8-5, sec. 8.361. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 47, sec. 4.391. 

20.365  Refreshing witness's recollection 

20.3651  By prior statement 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 44, sec. 5.332. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

20.3652  By hypnosis 

 For cases dealing with this subject, see sec. 
20.8441. 

20.366  Particular questioners 

20.3661  Trial judge 

 For cases dealing with this subject, see sec. 8.843. 

20.3662  More than one co-counsel 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 34, sec. 4.32. 

20.3663  Juror 

 For cases dealing with this subject, see sec. 
20.368. 

20.367  Curtailing witness's testimony 

20.3671  Cumulative testimony 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶49. 

 For cases dealing generally with the exclusion of 
evidence because it is needlessly cumulative, see 
sec. 13.233. 

20.368  Questioning of witnesses by jurors 

20.3681  Permissibility of in general 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

20.3682  Procedure to be followed in 
allowing jurors to question 
witnesses 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

20.3683  Waiver of objection to juror 
questioning by failure to object 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

20.369  Other matters 

20.3691  Cross-examination of witness 

 For cases dealing with this subject, see sec. 16.1. 

20.3692  Refusal of witness to answer 
because of fear 

 For cases dealing with this subject, see sec. 
20.355. 

20.3693  Protecting child victim and 
victim of sensitive crimes from 
unnecessary distress 

 For cases dealing with this subject, see sec. 
20.383. 

20.3694  Examining witness concerning 
prior statement 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 16-1, sec. 16.142. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873. 
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 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.23. 

20.3695  Who may impeach witness 

 For cases dealing with this subject, see sec. 
20.3897. 

20.3696  Mode and order of 
interrogation and presentation 

 For cases dealing with this subject, see sec. 
20.878. 

20.3697  Questioner must have good-
faith basis for asking question 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶15. 

20.3698  Asking open-ended question 
that calls for narrative 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶39. 

20.37  Propriety Of Particular Conduct 
Relating To Examination Of Witnesses 

20.371  Calling witness knowing he will 
invoke fifth amendment privilege 

20.372  Asking question without 
establishing factual predicate 

 For cases dealing with this subject, see sec. 
20.363. 

20.373  Attorney for party testifying as 
witness 

20.3731  In general 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 40, sec. 4.35. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 
(Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113. 

 State v. Duckett, 120 Wis. 2d 646, 358 N.W.2d 300 
(Ct. App. 1984): 1984 Term, p. 83, sec. 4.381. 

 For cases dealing with calling the district 
attorney as a witness, see sec. 20.3892. 

20.3732  When prosecutor elicits 
testimony that can only be 
contradicted by defense 
counsel or defendant on issue 
relevant to defense, if defense 
counsel did not, or could not 
reasonably, foresee dilemma, 
and if defendant has already 
decided not to testify, justice 
requires that defense counsel 
be permitted to testify 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

20.3733  When question of defendant's 
competency raised 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶37, 39. 

20.374  State's knowing use of false 
testimony 

 For cases dealing with this subject, see sec. 
22.452. 

20.375  Providing inducement for witness 
to testify 

 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 159, sec. 8.343. 

 For cases dealing with due process limitations 
on a prosecutor's providing inducements for a 
witness to testify, see sec. 22.4531. 

20.376  Calling expert witness knowing he 
cannot recall basis for opinion 

 For cases dealing with this subject, see sec. 
22.455. 

20.377  Bolstering a witness's credibility 
before such credibility is attacked 

 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 
(1989): 1988 Term, p. 13-5, sec. 13.373. 

20.378  Due process limitations on a 
prosecutor's conduct relating to the 
examination of witnesses 
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 For cases dealing with this subject, see sec. 22.45. 

20.379  Other Matters 

20.3791  Having defense witness testify 
while shackled and/or in jail 
uniform 

 For cases dealing with this subject, see sec. 
22.588. 

20.3792  Asking open-ended question 
that calls for narrative 

 For cases dealing with this subject, see sec. 
20.3698. 

20.38  Other Matters 

20.381  Production of witness's statement 

 For cases dealing with this subject, see secs. 
6.825, 6.8361, and 6.842. 

20.382  Attacking or supporting credibility 
of witness 

20.3821  By evidence of character or 
conduct 

 For cases dealing with this subject, see sec. 
20.821. 

20.3822  By evidence of conviction of 
crime 

 For cases dealing with this subject, see sec. 
16.141. 

20.3823  By revealing pretrial agreement 
between prosecution and 
witness regarding witness's 
testimony 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 8-6, sec. 8.3913. 

20.3824  By asking complainant whether 
he/she has commenced action 
for civil damages against 
defendant as a result of 
criminal conduct 

 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 
(1989): 1988 Term, p. 13-5, sec. 13.373. 

20.3825  By impeachment evidence 

 For cases dealing with this subject, see sec. 16.2. 

20.383  Protecting child victims and victims 
of sensitive crimes from 
unnecessary distress 

20.3831  By shielding victim from 
defendant's view during 
testimony 

20.38311  By use of screen 

 For cases dealing with the consistency of this 
practice with the right of confrontation, see sec. 
27.4311. 

20.38312  By use of one-way closed 
circuit TV 

 For cases dealing with this subject, see sec. 
20.3834. 

20.3832  By videotaping victim's 
testimony 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 27-4, 
sec. 27.411. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

 For cases dealing with the consistency of this 
practice with the right of confrontation, see sec. 
27.432. 

 For cases dealing generally with depositions of 
witnesses, see sec. 6.66. 

20.3833  By limiting cross-examination 
of victim 

20.38331  In general 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 89, sec. 4.362. 

 For cases dealing with the consistency of this 
practice with the right of confrontation, see sec. 
27.4331. 
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20.38332  Questioning regarding 
victim's prior sexual 
conduct (including prior 
sexual assault on victim) 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51. 

 For cases dealing generally with the 
admissibility of evidence of the prior sexual 
conduct of a sexual assault victim, see sec. 13.3611. 

 For cases dealing with cross-examination 
regarding the complainant's prior sexual conduct 
in a sex crimes case, see sec. 16.15. 

 For cases dealing generally with the rape shield 
law, see sec. 20.83. 

 For cases dealing with the limitations imposed 
by the constitutional right of confrontation on the 
exclusion of evidence of the prior sexual conduct 
of a sexual assault victim, see sec. 27.33. 

 For cases dealing with the defendant's 
constitutional right to present a defense by 
introducing evidence of the complainant's prior 
sexual conduct, see sec. 28.52. 

 For cases dealing with a defendant's 
constitutional right to cross-examine a victim 
about, or to produce independent evidence of, the 
victim's prior sexual conduct (including sexual 
assaults on the victim) in sex crimes case, see secs. 
27.33 and 28.52. 

20.3834  By allowing witness to testify 
at trial outside of defendant's 
presence by one-way closed 
circuit television 

 Maryland v. Craig, 110 S. Ct. 3157 (1990): 1989 
Term, p. 27-5, sec. 27.41. 

20.3835  By permitting young child-
witness to testify while sitting 
in adult's (e.g., relative's) lap 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶7-12. 

20.384  Impeachment of witness (by 
extrinsic evidence) 

20.3841  In general 

 For cases dealing with this subject, see sec. 16.2. 

20.3842  Who may impeach 

 For cases dealing with this subject, see sec. 
20.3897. 

20.385  Evidence of character or conduct of 
witness 

20.3851  Opinion and reputation 
evidence of character 

 For cases dealing with this subject, see sec. 
20.8211. 

20.3852  Specific instances of conduct 

 For cases dealing with this subject, see sec. 
20.8212. 

20.386  Prior statements of witness 

20.3861  Admissibility in general 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 For cases dealing with the hearsay aspects of this 
subject, see secs. 15.21 and 15.22. 

20.3862  Examining witness concerning 
prior statement 

 For cases dealing with this subject, see sec. 
20.3694. 

20.3863  Extrinsic evidence of prior 
inconsistent statement of 
witness 

20.38631  Admissibility in general 

 For cases dealing with this subject, see sec. 
16.2911. 

 For cases dealing with the exemption of prior 
inconsistent statements from the definition of 
hearsay, see sec. 15.21. 

20.38632  Prerequisites to 
introduction of prior 
inconsistent statement 
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 For cases dealing with this subject, see sec. 
16.2912. 

20.38633  Defendant's constitutional 
right to introduce evidence 
of prior inconsistent 
statement of state's witness 

 For cases dealing with this subject, see sec. 
16.2913. 

20.3864  Refreshing witness's 
recollection through prior 
statement 

 For cases dealing with this subject, see sec. 
20.3651. 

20.3865  Production of prior statement 
when witness examined 
regarding it 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873. 

 For cases dealing with the discovery rule 
requiring the production of witnesses' statements 
when they testify (i.e., with a party's right to 
discovery of a statement given by another party's 
witness), see secs. 6.825, 6.8361, and 6.842. 

20.387  Other matters 

20.3871  Rebuttal witnesses 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 47, sec. 4.38. 

 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 
(1978): 1978 Term, p. 38, sec. 3.821. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 39, sec. 4.85. 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶30-32. 

 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 
725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶18. 

 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 
(Ct. App. 1983): 1983 Term, p. 90, sec. 4.391. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 48, sec. 4.81. 

20.3872  Trial court's control over mode 
and order of interrogation and 
presentation (Wis. Stat. § 
906.11) 

20.38721  In general 

 For cases dealing with this subject, see sec. 
20.878. 

20.38722  Permitting young child-
witness to testify while 
sitting in adult's (e.g., 
relative's) lap 

 For cases dealing with this subject, see sec. 
20.3835. 

20.3873  Defense counsel's obligations 
in assessing and responding to 
defendant's possible perjurious 
testimony 

 For cases dealing with this subject, see sec. 25.55. 

20.3874  When witness who testifies at 
trial is police informant, must 
prosecutor reveal that fact to 
defendant? 

 For cases dealing with this subject, see sec. 
17.776. 

20.3875  Credibility of particular 
witnesses 

20.38751  Accomplice 

 For cases dealing with instructing the jury on the 
credibility of an accomplice, see sec. 8.5321. 

20.38752  One granted immunity 

 For cases dealing with instructing the jury on the 
credibility of one granted immunity, see sec. 
8.5322. 

20.38753  Narcotics addict 

 For cases dealing with instructing the jury on the 
credibility of a narcotics addict, see sec. 8.5323. 

20.38754  Defendant 

 For cases dealing with instructing the jury on the 
credibility of the defendant, see sec. 8.5324. 
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20.38755  One convicted of crime 

 For cases dealing with instructing the jury on the 
credibility of one convicted of a crime, see sec. 
8.5325. 

 For cases dealing with the use of prior 
convictions to impeach credibility, see sec. 16.141. 

20.38756  Law enforcement officer 

 For cases dealing with instructing the jury on the 
credibility of a law enforcement officer, see sec. 
8.5326. 

20.38757  Eyewitness 

 For cases dealing with instructing the jury on the 
credibility of an eyewitness, see sec. 8.5331. 

20.38758  Police informant 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 For cases dealing with instructing the jury on the 
credibility of a police informant, see sec. 8.5328. 

20.3876  Prohibiting witness from 
conferring with attorney during 
break in testimony 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶38-41. 

 For cases dealing with prohibiting sequestered 
witnesses from conferring with attorneys, see sec. 
20.337. 

20.3877  Determinations of witness 
credibility are generally 
resolved by live testimony 

 For cases dealing with this subject, see sec. 
12.79411. 

20.3878  Need for witness to 
comprehend spoken word 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶13. 

20.388  Other matters (cont'd) 

20.3881  Refreshing witness's 
recollection by hypnosis 

 For cases dealing with this subject, see sec. 
20.8441. 

20.3882  Immunity of witnesses from 
damages action based on their 
testimony 

 For cases dealing with this subject, see sec. 47.65. 

20.3883  Admissibility of evidence of 
religious beliefs or opinions of 
witness 

20.3884  Recalling witness 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 40, sec. 4.36. 

20.3885  Alibi testimony 

 For cases dealing with the statutory requirement 
to provide a notice of alibi and alibi witnesses, see 
sec. 6.87. 

20.3886  Granting immunity to defense 
witness 

 For cases dealing with this subject, see sec. 
28.212. 

20.3887  Calling of witness by judge 

 For cases dealing with the questioning of 
witnesses by the judge, see sec. 8.843. 

20.3888  Prosecutor's intimidation of 
defense witness by threat of 
criminal prosecution 

 For cases dealing with this subject, see sec. 
22.45342. 

20.3889  Striking testimony of witness 
who invokes fifth amendment 
privilege 

 For cases dealing with this subject, see sec. 
20.3523. 

20.389  Other matters (cont'd) 
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20.3891  Defense counsel's advice to 
state witness regarding 
possible charges against 
witness and right to refuse to 
testify unless granted 
immunity 

 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 
(Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113. 

20.3892  Calling district attorney as 
witness 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211. 

 For cases dealing generally with calling an 
attorney for a party as a witness, see sec. 20.373. 

20.3893  Testifying defendant has no 
right to consult with attorney 
during brief break in testimony 

 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 
25-7, sec. 25.4721. 

20.3894  Propriety of prosecution 
eliciting from its witness 
nature of pretrial agreement 
under which witness testified 
and what would happen to 
witness if he lied on the stand 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 8-6, sec. 8.3913. 

20.3895  Conducting in-court line-up for 
identification witnesses 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

 State v. Sibley, 151 Wis. 2d 228, 444 N.W.2d 391 
(Ct. App. 1989): 1989 Term, p. 8-16, sec. 8.831. 

20.3896  Conducting in-court voice line-
up for identification witness 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

20.3897  Who may impeach witness 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶22. 

20.3898  Motion to dismiss at close of 
state's case 

 For cases dealing with this subject, see sec. 8.823. 

20.3899  Other matters 

20.38991  Reopening testimony after 
party has rested 

 For cases dealing with this subject, see sec. 8.825. 

20.38992  Payment of witness fees to 
state prisoner who testifies 
at federal trial pursuant to 
writ of habeas corpus ad 
testificandum 

 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 
1990 Term, p. 20-2, sec. 20.395. 

20.38993  Determining credibility of 
witness 

 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 
(Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581. 

20.38994  Permitting witness to 
confer with attorney 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 20-13, sec. 20.384. 

20.38995  Use of interpreter for 
witness 

 For cases dealing with this subject, see sec. 
8.8972. 

20.38996  Witness's privilege for 
testimony given in judicial 
proceeding 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

20.38997  Witness's immunity from 
damages for testimony 
given in judicial 
proceeding 

 For cases dealing with this subject, see sec. 47.65. 

20.4  Authentication And Identification 

20.41  General Provision (Wis. Stat. § 909.01) 
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20.411  In general 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶18. 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶17. 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 237, sec. 12.7631. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 204, sec. 12.7623. 

20.412  Authentication of tape recording 
through testimony by party to 
recorded conversation identifying 
voices on tape and testifying that 
tape accurately depicted 
conversation 

 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 
(Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621. 

20.413  Authentication of computer-
generated animation 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶18. 

20.42  Illustrations Of General Provision 
(Wis. Stat. § 909.015) 

20.421  Testimony of witness with 
knowledge (Wis. Stat. § 909.015(1)) 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶31-32. 

20.422  Public records or reports (Wis. Stat. 
§ 909.015(7)) 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶31-32. 

20.43  Self-Authentication (Wis. Stat. § 909.02) 

20.431  In general 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶29. 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 237, sec. 12.7631. 

20.432  Section 909.02 does not cover out-
of-state documents; Wis. Stat. § 
889.15 does 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶25. 

20.44  Subscribing Witness's Testimony 
Unnecessary 

20.45  Authentication Of Particular 
Documents And Other Evidence 

20.451  DOT driving record 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶17. 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 237, sec. 12.7631. 

20.46  Other Matters 

20.461  28 U.S.C. § 1738 does not provide 
exclusive basis for authenticating 
sister state's court order 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶29-30. 

20.5  Admission Of Photographs, Writings And 
Recordings 

20.51  Admission Of Documentary Evidence 
In General 

 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 
(Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822. 

20.52  Admission Of Photographs, Writings 
And Recording 

20.521  Admission of photographs 

20.5211  Admissibility in general 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶32-37. 

20.5212  Laying foundation for 
admission 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 64, sec. 5.862. 
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 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

20.5213  Exclusion because of 
prejudicial nature 

 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 
(1980): 1979 Term, p. 123, sec. 9.2212. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 71, sec. 5.81. 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 71, sec. 5.81. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 64, sec. 5.861. 

 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 
(1979): 1978 Term, p. 64, sec. 5.861. 

 Sage v. State, 87 Wis. 2d 783, 275 N.W.2d 705 
(1979): 1978 Term, p. 64, sec. 5.861. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 51, sec. 5.85. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶32-37. 

 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 
(Ct. App. 1996): 1996 Term, p. 20-7, sec. 20.5211. 

 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 20-14, sec. 20.5111. 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 20-13, sec. 20.5111. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 20-2, sec. 20.511. 

20.5214  Sending photographs to jury 
room 

 For cases dealing with this subject, see sec. 8.623. 

20.522  Admission of motion pictures 

20.5221  Laying foundation for 
admission 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

20.523  Admission of videotape recordings 

20.5231  Laying foundation for 
admission 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

20.5232  Propriety of judge relying on 
personal observations in 
assessing whether videotape 
accurately represents what it 
purports to show 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

20.5233  Need for expert testimony 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

20.53  Proving Contents Of Photographs, 
Writings And Recordings 

20.531  Definitions (Wis. Stat. § 910.01) 

20.5311  Writings and recordings 

20.5312  Photographs 

20.53121  In general 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶63. 

20.53122  Includes videotapes 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶63. 

20.532  Requirement of original (Wis. Stat. 
§ 910.02) 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶63. 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶9. 

20.533  Admissibility of duplicates (Wis. 
Stat. § 910.03) 

20.5331  In general 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶33. 
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20.5332  Admissibility of duplicate of 
tape recording 

 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 
(Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621. 

20.534  Admissibility of other evidence of 
contents  (Wis. Stat. § 910.04) 

20.5341  Other evidence permitted when 
originals lost or destroyed 

20.53411  In general 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶63. 

20.53412  Tape that is unplayable, 
after reasonable efforts to 
restore it to playability, is 
deemed destroyed 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶63-69. 

20.535  Public records  (Wis. Stat. § 910.05) 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶37. 

20.536  Summaries  (Wis. Stat. § 910.06) 

20.537  Testimony or written admission of 
party  (Wis. Stat. § 910.07) 

20.538  Functions of judge and jury  (Wis. 
Stat. § 910.08) 

20.539  Other matters 

20.5391  Authenticating tape recording 

 For cases dealing with this subject, see sec. 
20.412. 

20.54  Particular Photographs, Writings And 
Recordings 

20.541  Videotape recording of sobriety 
test 

 For cases dealing with this subject, see sec. 
20.8581. 

20.542  Recording of intercepted oral 
communication 

 For cases dealing with this subject, see sec. 5.11. 

20.543  Criminal complaint 

 For cases dealing with this subject, see sec. 
13.393. 

20.544  Videotape recording of crime scene 
purporting to show conditions (e.g., 
lighting) at time of crime 

 For cases dealing with this subject, see sec. 
20.8562. 

20.55  Remainder Of Or Related Writings Or 
Recorded Statements 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶19-25. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 20-16, sec. 20.8721. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 20-9, sec. 20.8721. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

 For cases dealing with the rule of completeness, 
see sec. 20.872. 

20.56  Other And Related Matters 

20.561  Admission of transcripts of tape 
recordings 

 For cases dealing with this subject, see sec. 
20.8585. 

20.6  Introducing Evidence Of Accused's 
Invocation Of Constitutional Rights 

20.61  Right To Silence 

20.611  In general 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶69. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.611. 
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20.612  Pretrial silence 

20.6121  General principles 

20.61211  In general 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 20-3, sec. 20.6111. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶69. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 103, sec. 8.761. 

 Odell v. State, 90 Wis. 2d 149, 279 N.W.2d 706 
(1979): 1978 Term, p. 57, sec. 5.44. 

 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 
692 (1979): 1978 Term, p. 57, sec. 5.45. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶11. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶19-20. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶28-
36. 

 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 
614 N.W.2d 552: 1999 Term, p. 2-1, sec. 2.11231. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72. 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 102, sec. 5.9931. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 61, sec. 4.4481. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 68, sec. 5.43. 

 For cases dealing with prosecutorial comment in 
closing argument on this sort of silence, see sec. 
8.4211. 

20.61212  Defendant's opening door 
to use of silence 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶14-33. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶28-
36. 

 For cases dealing generally with a defendant's 
opening the door to the prosecutor's use of 
defendant's silence, see sec. 20.6161. 

20.61213  When defendant does not 
remain silent during police 
interrogation, but rather 
purports to give full 
account of his activities at 
time of crime, state does 
not impermissibly elicit 
evidence of defendant's 
invocation of right to 
silence by asking 
interrogating officer what 
defendant did not tell him 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶1-18. 

20.6122  Pre-arrest, pre-Miranda silence 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 20-4, sec. 20.6115. 

 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, 
p. 74, sec. 5.431. 

 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 
Term, p. 111, sec. 8.8261. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶36-37, 40, 46, 52. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 100, sec. 5.931. 

 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 
696 N.W.2d 270, at ¶12. 
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 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶19. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 118, sec. 5.932. 

 For cases dealing with prosecutorial comment in 
closing argument on this sort of silence, see sec. 
8.42121. 

20.6123  Pre-arrest, post-Miranda silence 

 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 
Term, p. 8-33, sec. 8.4361. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 20-4, sec. 20.6115. 

 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 
Term, p. 101, sec. 8.558. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 100, sec. 5.931. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 8-5, sec. 8.42122. 

 For cases dealing with prosecutorial comment in 
closing argument on this sort of silence, see sec. 
8.42122. 

20.6124  Post-arrest, pre-Miranda silence 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 20-4, sec. 20.6115. 

 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, 
p. 75, sec. 5.433. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶36-37, 40, 46, 52. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 118, sec. 5.932. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 68, sec. 5.43. 

 For cases dealing with prosecutorial comment in 
closing argument on this sort of silence, see sec. 
8.42123. 

20.6125  Post-arrest, post-Miranda 
silence 

 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 
Term, p. 8-33, sec. 8.4361. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 20-4, sec. 20.6115. 

 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, 
p. 119, sec. 5.933. 

 Wainwright v. Greenfield, 106 S. Ct. 634 (1985): 
1985 Term, p. 89, sec. 5.932. 

 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 
Term, p. 200, sec. 12.7624. 

 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, 
p. 75, sec. 5.433. 

 Anderson v. Charles, 100 S. Ct. 2180 (1980): 1979 
Term, p. 110, sec. 8.8261. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 100, sec. 5.931. 
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 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶14-33. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶20. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶28-
36. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 8-5, sec. 8.42122. 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 20-6, sec. 20.613. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 118, sec. 5.932. 

 For cases dealing with prosecutorial comment in 
closing argument on this sort of silence, see sec. 
8.42124. 

20.613  Failure to testify at prior trial 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 For cases dealing with prosecutorial comment in 
closing argument on this sort of silence, see sec. 
8.4213. 

20.614  Failure to testify at present trial 

20.6141  In general 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 
(Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

 For cases dealing with prosecutorial comment in 
closing argument on this sort of silence, see sec. 
8.4214. 

20.6142  Admissibility of defense 
evidence offering explanation 
why defendant did not testify 
at trial 

 For cases dealing with this subject, see sec. 
13.3962. 

20.615  Use of evidence of silence to show 
defendant's sanity 

 Wainwright v. Greenfield, 106 S. Ct. 634 (1985): 
1985 Term, p. 89, sec. 5.932. 

20.616  Other and related matters 

20.6161  Defendant's opening door to 
prosecutor's introduction of 
evidence concerning 
defendant's invocation of right 
to silence 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 For cases dealing with a defendant's opening the 
door to the prosecutor's use of defendant's pretrial 
silence, see sec. 20.61212. 

20.6162  Comment on defendant's 
silence during closing 
argument 

 For cases dealing with this subject, see sec. 8.421. 

20.6163  Introduction of evidence of 
defendant's invocation of right 
to silence subject to harmless 
error rule 

 For cases dealing with this subject, see sec. 
11.7338. 

20.6164  Privilege against self-
incrimination does not 
preclude consideration at 
probation revocation hearing of 
defendant's refusal to answer 
agent's questions 

 For cases dealing with this subject, see sec. 
41.3182. 
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20.6165  Restrictions on prosecutor's 
introduction of evidence of 
defendant's exercise of right to 
silence are no greater under 
state constitution 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶41. 

20.6166  Waiver of claim that prosecutor 
improperly elicited evidence of 
defendant's silence by failure 
to object when evidence 
elicited 

 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 
52, 741 N.W.2d 267, at ¶7. 

20.62  Right To Counsel 

20.621  Request for counsel during 
interrogation 

 Wainwright v. Greenfield, 106 S. Ct. 634 (1985): 
1985 Term, p. 89, sec. 5.932. 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 102, sec. 5.9931. 

 For cases dealing with prosecutorial comment in 
closing argument on such request, see sec. 8.4222. 

20.622  Retaining or consulting counsel 

 For cases dealing with prosecutorial comment in 
closing argument on the defendant's retaining or 
consulting counsel, see sec. 8.4221. 

20.623  Use of defendant's request for 
counsel to show defendant's sanity 

 Wainwright v. Greenfield, 106 S. Ct. 634 (1985): 
1985 Term, p. 89, sec. 5.932. 

20.624  Related matters 

20.6241  Comment in closing argument 
on defendant's invocation of 
right to counsel 

 For cases dealing with this subject, see sec. 8.422. 

20.63  Right To Be Free From Unreasonable 
Searches And Seizures 

20.631  In general 

 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 
(Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213. 

 For cases dealing with prosecutorial comment 
during closing argument on the defendant's 
invocation of his right to be free from unreasonable 
searches and seizures, see sec. 8.423. 

20.632  Defendant waives right to object to 
introduction of evidence of his 
invocation of right to be free from 
unreasonable searches and seizures 
by failing to object to testimony 
when admitted 

 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 
(Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213. 

20.64  Other Rights 

 For cases dealing with prosecutorial comment in 
closing argument on defendant's invocation of 
other constitutional rights, see sec. 8.424. 

20.7  Applicability Of Rules Of Evidence 

20.71  In General 

20.72  In Particular Proceedings 

20.721  Preliminary examinations 

 For cases dealing with this subject, see sec. 6.451. 

20.722  Juvenile waiver hearing 

 For cases dealing with this subject, see sec. 
42.3531. 

20.723  Suppression hearing 

20.7231  In general 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 100, sec. 8.525. 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶29-30. 

20.7232  Particular suppression hearings 

20.72321  Hearing on suppression of 
defendant's statement 

 For cases dealing with this subject, see sec. 
2.6231. 
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20.724  At hearing dealing with 
preliminary question concerning 
admissibility of evidence 

 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 
Term, p. 17-1, sec. 17.2211. 

 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 
(Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562. 

20.725  Sentencing 

20.7251  In general 

 For cases dealing with this subject, see sec. 9.141. 

20.7252  Sentencing hearing at which 
state must establish prior 
convictions for sentence 
enhancement purposes 

 For cases dealing with this subject, see sec. 
31.62532. 

20.726  In proceeding modifying 
conditions of probation 

 For cases dealing with this subject, see sec. 
9.6254. 

20.727  In probation revocation proceeding 

 For cases dealing with this subject, see sec. 
41.3671. 

20.73  Other Matters 

20.8  Other Evidentiary Matters 

20.81  Eyewitness Identification Testimony 

20.811  Challenging admissibility because 
of suggestiveness or lack of counsel 

 For cases dealing with this subject, see secs. 3.12, 
3.13, and 3.14. 

20.812  Admission of expert testimony 
relating to credibility of 
identification 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶1-38, 42-44. 

 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 
(1979): 1979 Term, p. 66, sec. 5.51. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶34. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 18-2, sec. 18.523. 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 18-3, sec. 18.5222. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-3, sec. 18.512. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 131, sec. 5.882. 

 For cases dealing with the admissibility of 
psychiatric and psychologic testimony regarding 
the mental condition or capacity of a witness to 
make an accurate identification, see sec. 18.5222. 

 For cases dealing generally with the admission 
of psychiatric testimony on the mental condition or 
capacity of a witness, see sec. 18.522. 

20.813  Defendant's right to challenge 
eyewitness identification testimony 
on cross-examination by 
conducting experiment designed to 
test witness's ability to identify 
defendant 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

20.814  Instruction on credibility of 
identification 

 For cases dealing with this subject, see sec. 
8.5331. 

20.815  Sufficiency of eyewitness 
testimony 

 For cases dealing with this subject, see sec. 19.32. 

20.82  Evidence Of Character Or Conduct 

20.821  Of witness 

20.8211  Opinion or reputation evidence 
of character 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 
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 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 
561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 
20.8411. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 20-8, sec. 20.8211. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 20-2, sec. 
20.8211. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 20-4, sec. 20.8211. 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 
20.8221. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 129, sec. 5.8443. 

 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 
(Ct. App. 1983): 1983 Term, p. 131, sec. 5.8921. 

20.8212  Evidence of conduct 

 United States v. Abel, 105 S. Ct. 465 (1984): 1984 
Term, p. 107, sec. 5.442. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 16-2, sec. 16.142. 

 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 116, sec. 5.8951. 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State ex rel. Green Bay Newspaper Co. v. Circuit 
Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 
Term, p. 225, sec. 13.75. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 76, sec. 5.451. 

 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 
843 (1978): 1977 Term, p. 45, sec. 5.43. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶13-25. 

 State v. Moore, 2002 WI App 245, 257 Wis. 2d 670, 
653 N.W.2d 276, 2002 Term WCA-101, at ¶13-15. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 

 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 
573 (Ct. App. 1990): 1989 Term, p. 20-4, sec. 
20.8331. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611. 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 85, sec. 5.441. 

 State v. Shaw, 124 Wis. 2d 363, 369 N.W.2d 772 
(Ct. App. 1985): 1984 Term, p. 175, sec. 10.81. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 67, sec. 5.52. 

 For cases dealing with the admissibility of 
evidence of the prior sexual conduct of a sexual 
assault victim-witness, see secs. 13.3611 and 20.83. 

20.822  Of victim 

20.8221  Opinion or reputation evidence 
of character 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 20-2, sec. 
20.8211. 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 
20.8221. 

 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 
(Ct. App. 1984): 1983 Term, p. 132, sec. 5.8941. 

 For cases dealing specifically with the admission 
of this evidence when claim of self-defense raised, 
see sec. 40.341. 

20.8222  Evidence of conduct 

http://www.wicourts.gov/html/ca/98/98-2551.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21670�
http://www.wicourts.gov/html/ca/01/01-1737.htm�


20-32 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 40, sec. 5.131. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611. 

 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 
(Ct. App. 1984): 1983 Term, p. 132, sec. 5.8942. 

 For cases dealing specifically with the admission 
of this evidence when claim of self-defense raised, 
see sec. 40.342. 

 For cases dealing with the admissibility of 
evidence of the prior sexual conduct of a sexual 
assault victim-witness, see secs. 13.3611 and 20.83. 

20.823  Of accused 

20.8231  Opinion or reputation evidence 
of character 

20.82311  In general 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶17, 26, 36. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶16, 19. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-7, sec. 20.8231. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 114, sec. 5.841. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 118, sec. 5.8922. 

 State v. Cuyler, 110 Wis. 2d 133, 327 N.W.2d 662 
(1983): 1982 Term, p. 98, sec. 5.893. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶18. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 96, sec. 5.1451. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 129, sec. 5.8443. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 89, sec. 4.363. 

 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 
(Ct. App. 1983): 1983 Term, p. 131, sec. 5.8921. 

20.82312  Evidence that the 
defendant has never been 
convicted of a crime 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211. 

20.82313  Evidence that defendant 
was not suffering from 
diagnosable sexual 
disorder, (i.e., did not 
exhibit psychological 
characteristics of sex 
offender or character traits 
consistent with sexual 
disorder), offered by 
defendant to show he did 
not sexually assault child 
(Richard A.P. evidence) 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶1-44. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶9-26. 

 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 
659 N.W.2d 151, 2002 Term WCA-237, at ¶1-29. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶5. 
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 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 For cases dealing with the state's right to a 
mental examination of the defendant by its expert, 
see sec. 6.896. 

20.82314  Evidence that defendant 
had nonaggressive 
personality 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶24. 

20.8232  Evidence of conduct 

20.82321  In general 

 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 
95 (1984): 1983 Term, p. 116, sec. 5.55. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶21. 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231. 

 For cases dealing with the admission of evidence 
of other crimes, wrongs or acts of the defendants, 
see chapter 14. 

20.82322  Evidence of the 
defendant's commission of 
other crimes, wrongs, or 
acts 

 For cases dealing with this subject, see chapter 
14. 

20.82323  Evidence that the 
defendant has never been 
convicted of a crime 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211. 

20.82324  Conduct offered by 
prosecution to rebut 
evidence of pertinent trait 
of defendant's character 
offered by defendant 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 20-5, sec. 20.8231. 

20.82325  In cases where character or 
trait of character is 
essential element of charge, 
claim, or defense 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶7. 

20.83  Rape Shield Law 

20.831  Constitutionality of application 

20.8311  In general 

 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 
Term, p. 27-3, sec. 27.33. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶18-29. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 
(1988): 1987 Term, p. 20-8, sec. 20.833. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶11-18. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶25-
31. 

 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 
(Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821. 
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 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611. 

 For cases dealing with the defendant's 
constitutional right to confront the complainant by 
cross-examining her regarding her prior sexual 
conduct, see sec. 27.33. 

 For cases dealing with the defendant's 
constitutional right to present a defense by 
introducing evidence of the complainant's prior 
sexual conduct, see sec. 28.52. 

20.8312  Constitutionality of excluding 
evidence of prior sexual 
conduct when defendant fails 
to provide notice of intent to 
introduce such evidence as 
required by Michigan statute 

 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 
Term, p. 20-5, sec. 20.8312. 

20.8313  Determining when defendant's 
constitutional right to present a 
defense requires admission of 
evidence barred by rape shield 
law 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶18-29. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶11-18. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶25-
31. 

 For other cases dealing with this subject, see the 
following sections, where cases dealing with this 
subject will be found, but not all cases in those 
sections necessarily deal with it: secs. 20.8311 and 
20.8345. 

 For cases dealing generally with the defendant's 
constitutional right to present a defense by 
introducing evidence of the complainant's prior 
sexual conduct, see sec. 28.52. 

20.8314  Judicially recognized exception 
to rape shield law's rule of 
exclusion designed to protect 
defendant's right to present a 
defense 

 For cases dealing with this subject, see sec. 
20.8345. 

20.8315  Determining when defendant's 
constitutional right to confront 
the complainant requires 
admission of evidence barred 
by rape shield law 

 For cases dealing generally with the defendant's 
constitutional right to confront the complainant by 
cross-examining her regarding her prior sexual 
conduct, see sec. 27.33. 

20.832  Purpose and operation in general 

20.8321  Purpose 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

20.8322  Operation in general 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶16, 19. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 
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 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 
(1987): 1986 Term, p. 204, sec. 10.81. 

 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 
(1979): 1978 Term, p. 54, sec. 5.133. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8421. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

20.833  Scope of "prior sexual conduct" 
covered 

20.8331  In general 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 
(1987): 1986 Term, p. 204, sec. 10.81. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421. 

 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 
573 (Ct. App. 1990): 1989 Term, p. 20-4, sec. 
20.8331. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 20-3, sec. 20.832. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 20-7, sec. 20.832. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 94, sec. 5.142. 

20.8332  Includes absence of sexual 
activity (i.e. virginity) as well as 
affirmative sexual conduct 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

20.8333  Covers conduct prior to 
conclusion of trial, not simply 
prior to sexual assault with 
which defendant charged 

 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 

20.834  Exceptions to rule of exclusion 

20.8341  In general 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶17. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶16. 

20.8342  Statutory exception for prior 
untruthful allegations of sexual 
assault 

20.83421  In general 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 20-2, sec. 20.8331. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 20-3, sec. 20.8331. 

 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 
573 (Ct. App. 1990): 1989 Term, p. 20-4, sec. 
20.8331. 

 State v. DeSantis, 151 Wis. 2d 504, 445 N.W.2d 
331 (Ct. App. 1989): 1989 Term, p. 20-5, sec. 
20.8332. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 20-5, sec. 
20.8341. 

20.83422  When prior untruthful 
allegations are collateral, 
extrinsic evidence 
regarding them is 
inadmissible 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 
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20.8343  Statutory exception for specific 
instances of specific sexual 
conduct showing source of 
origin of semen, pregnancy, or 
disease, for use in determining 
the degree of sexual assault or 
extent of injuries suffered 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 
(1988): 1987 Term, p. 20-8, sec. 20.833. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶16. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 20-10, sec. 20.833. 

20.8344  Statutory exception for prior 
sexual conduct between victim 
and defendant 

20.83441  Using prior sexual conduct 
between defendant and 
victim to determine 
whether victim consented 
to alleged sexual 
intercourse or contact 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

20.83442  Using prior sexual conduct 
between defendant and 
victim to establish motive 
for victim's allegedly false 
allegation of sexual assault 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

20.8345  Judicial exception designed to 
protect defendant's 
constitutional right to present a 
defense (Pulizzano exception) 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶6. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶18-29. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶11-18. 

 For other cases dealing with this subject, see the 
following sections, where cases dealing with this 
exception, including Pulizzano, will be found, but 
not all cases in those sections necessarily deal with 
it: secs. 20.8311 and 28.52. 

20.8346  When constitutional right to 
present defense requires 
admission of evidence 
otherwise barred by rape shield 
law 

 For cases dealing with this subject, see sec. 
20.8313. 

20.835  Applicability to defendant's past 
sexual conduct 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 122, sec. 5.9932. 

20.836  Other and related matters 

 For cases dealing with the relevancy of evidence 
of the prior sexual conduct of a sexual assault 
victim, see sec. 13.3611. 

 For cases dealing with cross-examining a sexual 
assault victim regarding her prior sexual conduct, 
see sec. 16.15. 

 For cases dealing generally with limitations on 
questioning regarding a victim's prior sexual 
conduct, see sec. 20.38332. 

 For cases dealing with the defendant's 
constitutional right to confront the complaint by 
cross-examining her regarding her prior sexual 
conduct, see sec. 27.33. 

 For cases dealing with the defendant's 
constitutional right to present a defense by 
introducing evidence of the complainant's prior 
sexual conduct, see sec. 28.52. 
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20.84  Admissibility Of Particular Evidence 

20.841  Opinion concerning witness's 
credibility 

20.8411  General rule: no witness may 
give opinion regarding whether 
another competent witness is 
telling the truth when purpose 
of opinion is to bolster 
witness's credibility (Haseltine 
rule) 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶33-36. 

20.84111  In general 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶38. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶1-26. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶33, 36. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 20-8, sec. 20.8432. 

 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 
(1988): 1988 Term, p. 20-7, sec. 20.841. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶48-51. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶9. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶1-20. 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶16. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶40-41. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶38. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶19. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶25. 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-
13. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30. 

 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 
561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 
20.8411. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 18-1, sec. 18.252. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 
(Ct. App. 1996): 1995 Term, p. 20-7, sec. 20.8411. 

 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 
(Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8421. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 20-15, sec. 20.841. 

 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 
(Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731. 

 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 
(Ct. App. 1992): 1992 Term, p. 20-4, sec. 20.8211. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841. 
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 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 

 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 
(Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841. 

 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 
(Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611. 

 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 
(Ct. App. 1984): 1984 Term, p. 113, sec. 5.841. 

 For cases dealing with the admission of opinion 
or reputation evidence regarding the witness's 
truthful character, see sec. 20.8211. 

 For cases dealing generally with psychiatric, 
psychologic, or other expert testimony as to the 
credibility of a witness, see secs. 18.251 and 18.52. 

20.84112  General rule not violated 
when purpose and effect of 
questioning was not to 
impermissibly comment on 
witness's credibility 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶44. 

20.84113  Standard of appellate 
review of question whether 
general rule violated 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶7. 

20.8412  General rule not violated by 
expert witness testifying that 
victim's behavior is consistent 
with behavior of similarly 
situated victims 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶33-41. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-
13. 

 For cases dealing generally with the admission 
of Jensen evidence, see sec. 20.84222. 

20.8413  Questioning of witness 
regarding inconsistencies 
between his testimony and 
testimony of other witnesses 
and asking whether other 
witnesses are mistaken, wrong, 
or lying, does not violate 
general rule 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶1-26. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶35. 

 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 
853, 667 N.W.2d 364, at ¶1-11. 

 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 
(Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161. 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

 For cases dealing generally with the propriety of 
asking witness whether other witnesses who have 
given testimony at odds with witness's testimony 
are mistaken or lying, see sec. 16.185. 

20.8414  Questioning of witness 
regarding conduct of sexual 
assault victim and matters 
tending to bolster credibility of 
victim's testimony 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

20.8415  Eliciting testimony that 
witness, who was cognitively 
disabled, was incapable of 
lying violates general rule 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶16. 

 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 
561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 
20.8411. 
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20.8416  Expert opinion regarding 
credibility may be permissible 
when necessary to assist jury in 
understanding evidence expert 
relied on in arriving at his or 
her conclusions 

 For cases dealing with this subject, see sec. 
18.5212. 

20.8417  When expert witness is 
permitted to testify in sexual 
assault case to common 
characteristics of sexual assault 
victim and to consistency of 
those characteristics with those 
of victims in case at hand, and 
when expert presents extensive 
testimony on those and related 
subjects, standing objection is 
insufficient to preserve 
challenges to Haseltine 
violations 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-
13. 

20.8418  General rule not violated by 
eliciting testimony from 
investigating officer regarding 
his thought processes 
(including credibility of 
victim's and defendant's 
stories) at time of investigation 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶14. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶36. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶27. 

20.8419  Other matters 

20.84191  General rule not violated 
by detective's testimony 
about what happened 
during interrogation of 
witness and reasons for 
questions he asked, 
including his belief as to 
which story told by witness 
he believed was true 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶14. 

20.84192  Defense counsel may, as 
part of trial strategy, ask 
witness (e.g., police officer 
who investigated crime 
and questioned defendant) 
whether he or she believes 
defendant lied in 
statements defendant gave, 
without necessarily 
rendering ineffective 
assistance of counsel 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶38-44. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶18-23. 

20.84193  General rule not violated 
by introduction into 
evidence, at perjury 
prosecution based on 
defendant's testimony at 
trial for crime, of fact that 
defendant was convicted of 
that crime 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶38. 

20.84194  General rule violated by 
opinion of expert (e.g., 
social worker) that child 
sexual assault victim's 
allegations are not product 
of coaching or suggestion 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶1-20. 

20.84195  General rule may not be 
violated by testimony 
regarding typical signs or 
behavior of child victim 
who has been coached or 
who evinces suggestibility 
along with testimony that 
child in question exhibits 
none or few of these signs 
or behaviors 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶14, 19. 
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20.84196  Waiver of objection to 
violation of general rule by 
failure to object on specific 
ground that testimony 
violated general rule 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶10. 

20.84197  General rule applies at 
"reverse waiver" hearing 

 For cases dealing with this subject, see sec. 
6.46345. 

20.84198  General rule not violated 
by eliciting testimony from 
investigating officer that 
he did not believe witness, 
to show why officer 
continued interrogating 
witness 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶36. 

20.842  Evidence of conduct of sexual 
assault victim 

20.8421  Prior sexual conduct 

 For cases dealing with the admissibility of this 
evidence after considering its relevancy and 
countervailing considerations, see sec. 13.3611. 

 For cases dealing with cross-examination 
regarding the complainant's prior sexual conduct 
in sex crimes case, see sec. 16.15. 

 For cases dealing with the limitations placed on 
the admission of this evidence by the rape shield 
law, see sec. 20.83. 

 For cases dealing with constitutional limitations 
on the exclusion of evidence of the prior sexual 
conduct of a sexual assault victim, see secs. 27.33 
and 28.52. 

20.8422  Post-assault conduct 

20.84221  In general 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶10-12, 17-40. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶33-41. 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 20-6, sec. 20.8421. 

 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 
(1988): 1988 Term, p. 20-8, sec. 20.8432. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 20-9, sec. 20.8432. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶11-13. 

 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 
624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 
348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422. 

 State v. DeSantis, 151 Wis. 2d 504, 445 N.W.2d 
331 (Ct. App. 1989): 1989 Term, p. 20-6, sec. 
20.8421. 

 For cases dealing with rape trauma syndrome, 
see sec. 18.731. 

20.84222  Expert testimony that 
victim's post-assault 
behavior is consistent with 
behavior of similarly 
situated victims (Jensen 
evidence) 

 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 
N.W.2d 93, 2001 Term WSC-64, at ¶10-12, 17-40. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶33-41. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶11-13. 
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 State v. Rizzo, 2003 WI App 236, 267 Wis. 2d 902, 
672 N.W.2d 162, at ¶1, 4-6, 13-16. 

 For other cases dealing with this subject, see the 
following sections, where cases dealing with this 
sort of testimony will be found, but not all cases in 
those sections necessarily deal with it: secs. 20.8412 
and 20.84221. 

20.84223  When state intends to 
introduce evidence that 
victim's post-assault 
conduct was consistent 
with that of sexual assault 
victim, defendant may 
have right to pretrial 
psychological examination 
of victim 

 For cases dealing with this subject, see sec. 
6.89173. 

20.843  Victim or offender syndrome or 
profile evidence 

20.8431  Victim syndrome evidence 

 For cases dealing with this subject, see sec. 18.73. 

20.8432  Offender syndrome or profile 
evidence 

 For cases dealing with this subject, see sec. 18.72. 

20.844  Evidence affected by hypnosis 

20.8441  Testimony of witness whose 
recollection has been refreshed 
by hypnosis 

 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 
Term, p. 183, sec. 8.95. 

 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 
386 (1983): 1982 Term, p. 96, sec. 5.891. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶43. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

20.8442  Out-of-court statements made 
by person under hypnosis 

 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 
(Ct. App. 1987): 1987 Term, p. 12-2, sec. 12.681. 

20.845  Evidence of defendant's 
consciousness of innocence 

20.8451  In general 

 For cases dealing with this subject, see sec. 
13.3881. 

20.8452  Defendant's offer to take, or 
taking of, polygraph 
examination 

 For cases dealing with this subject, see sec. 
13.384. 

20.8453  Defendant's offer to take DNA 
test 

 For cases dealing with this subject, see sec. 
13.385. 

20.846  Documentary and record evidence 
(Wis. Stat. ch. 889) 

20.8461  Court records and copies (Wis. 
Stat. § 889.07) 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶19-31. 

20.8462  Copies, how certified, 
presumptions (Wis. Stat. § 
889.08) 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶19-31. 

20.8463  Proceedings of other courts as 
evidence (Wis. Stat. § 889.15) 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶19-31. 

20.847  Other Evidence 

20.8471  Evidence of habit or routine 
practice 

 For cases dealing with this subject, see sec. 
13.386. 

20.8472  Bank records 
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20.84721  In general 

20.84722  Admission without need 
for testimony of custodian 
of record under Wis. Stat. § 
891.24 

 For cases dealing with this subject, see sec. 
20.8699. 

20.8473  Evidence impeaching jury 
verdict 

 For cases dealing with this subject, see sec. 8.691. 

20.848  Other evidence (cont'd) 

20.8481  Mathematical probability 
evidence 

 For cases dealing with this subject, see sec. 
13.382. 

20.8482  Evidence that person other than 
defendant committed crime 

 For cases dealing with this subject, see sec. 
13.381. 

20.8483  Statements made in connection 
with plea of guilty or no 
contest later withdrawn 

 For cases dealing with this subject, see sec. 
13.353. 

20.8484  Evidence relating to 
defendant's refusal to submit to 
blood-alcohol test 

 For cases dealing with this subject, see sec. 
13.3621. 

20.8485  Offer to take, or taking of, 
polygraph examination 

 For cases dealing with this subject, see sec. 
13.384. 

20.8486  Offer to take DNA test 

 For cases dealing with this subject, see sec. 
13.385. 

20.8487  911 call 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

20.8488  Depositions of witnesses 

 For cases dealing with this subject, see sec. 6.66. 

20.8489  Evidence relating to element of 
offense to which defendant is 
ready to stipulate 

 For cases dealing with this subject, see sec. 
12.6127. 

20.849  Other evidence (cont'd) 

20.8491  Summary exhibit under Wis. 
Stat. § 910.06 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

20.8492  Defendant's mental health 
history 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

20.8493  Statements made by attorneys 
in prior judicial proceedings as 
admissions of client 

 For cases dealing with this subject, see sec. 
15.248. 

20.8494  "Pedagogical device" 
summarizing and organizing 
evidence (e.g., chart 
summarizing witnesses' 
testimony prepared as 
witnesses testified) 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

20.8495  Experiments 

 For cases dealing with this subject, see sec. 
20.8794. 

20.8496  Opinion of counsel is not 
evidence 
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 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 
637 N.W.2d 417, 2001 Term WCA-161, at ¶9. 

20.8497  Witness's gang affiliation 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶14-16. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶14-23. 

20.8498  Evidence of past uncontrolled 
or violent behavior to show 
likelihood of future 
uncontrolled or violent 
behavior 

 For cases dealing with this subject, see sec. 
13.3999. 

20.8499  Extrinsic evidence of prior 
inconsistent statement of 
witness 

20.84991  Admissibility in general 

 For cases dealing with this subject, see sec. 
16.2911. 

20.84992  Prerequisites to 
introduction of prior 
inconsistent statement 

 For cases dealing with this subject, see sec. 
16.2912. 

20.84993  Defendant's constitutional 
right to introduce evidence 
of prior inconsistent 
statement of state's witness 

 For cases dealing with this subject, see sec. 
16.2913. 

20.85  Admissibility Of Particular Evidence 
(cont'd) 

20.851  Lay opinion testimony 

20.8511  In general 

 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 
(1988): 1988 Term, p. 20-6, sec. 20.841. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 134, sec. 5.971. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 158, sec. 11.7425. 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 77, sec. 5.946. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 74, sec. 5.8411. 

 For cases dealing with lay opinion testimony on 
defendant's sanity, see sec. 8.742. 

20.8512  Jury's verdict in another case is 
opinion, not admissible fact 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 98, sec. 8.571. 

20.852  Computer-generated animation 

20.8521  In general 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶1-25. 

20.8522  When introduced to depict 
crime by illustrating testimony 
of state's witnesses to crime 

20.85221  In general 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶1-25. 

20.85222  Need for testimony, from 
witness[es] with personal 
knowledge of crime, that 
computer-generated 
animation accurately 
depicts events portrayed in 
animation 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶16-21. 

20.85223  Computer-generated 
animation should be 
introduced in conjuction 
with witness's testimony it 
seeks to clarify 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶20. 
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20.8523  When introduced during 
expert's testimony to illustrate 
expert's opinions and depict 
expert's theory of case 

20.85231  In general 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶13-14, 17. 

20.8524  Need for notice to opposing 
party; exclusion of computer-
generated animation on 
account of "surprise" 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶12. 

20.8525  Decision to admit or exclude 
computer-generated animation 
is committed to trial court's 
discretion 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶11. 

20.8526  Appellate review of admission 
of computer-generated 
animation 

20.85261  Standard of review 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶11. 

20.85262  Need for record of exactly 
what jury saw; need to 
preserve copy of animation 
used at trial 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶9-10. 

20.853  Public records 

20.8531  In general 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 237, sec. 12.7631. 

20.8532  Defendant's driving record 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶1-21. 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 237, sec. 12.7631. 

20.854  Records and other information 
from juvenile court files or 
proceedings; juvenile records, 
disposition, and related matters 

20.8541  In general 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

20.8542  Juvenile disposition 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 135, sec. 5.994. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523. 

20.8543  Record of evidence given in 
court hearing 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523. 

20.8544  Trial court's obligation to 
determine whether juvenile 
court complied with statutory 
guidelines and other 
considerations applicable to 
release of records or other 
information 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

20.8545  Confidentiality of juvenile 
court records 

 For cases dealing with this subject, see secs. 
42.41 and 42.93. 

20.8546  Other matters related to 
juvenile proceedings 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523. 

20.8547  Admission in CHIPS or other 
juvenile court proceeding 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 
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20.855  Demonstrative evidence 

20.8551  Nature and use of in general 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶11. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶53-
59. 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 20-17, sec. 20.843. 

20.8552  Particular types of 
demonstrative evidence and 
particular situations in which it 
is used 

20.85521  Handprint of defendant for 
comparison to handprint 
found at crime scene 

 State v. Scheidell, 230 Wis. 2d 189, 601 N.W.2d 284 
(1999): 1999 Term, p. 20-8, sec. 20.8592. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

20.85522  Expert demonstrating 
amount and type of force 
required to inflict injury on 
infant by use of doll 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶53-
59. 

20.85523  Videotape recordings 

 For cases dealing with this subject, see sec. 
20.523. 

20.85524  Computer-generated 
animation 

 For cases dealing with this subject, see sec. 
20.852. 

20.8553  Decision to admit or exclude 
demonstrative evidence 
committed to trial court's 
discretion 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶11. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶55. 

20.8554  Appellate review of admission 
of computer-generated 
animation 

20.85541  Standard of review 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶11. 

20.856  Videotape recordings 

20.8561  Admissibility in general 

 For cases dealing with this subject, see sec. 
20.523. 

20.8562  Videotape recording of crime 
scene purporting to show 
conditions (e.g., lighting) at 
time of crime 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 

20.8563  Videotaped statements of 
children 

 For cases dealing with this subject, see sec. 15.64. 

20.8564  Videotape recording of sobriety 
test 

 For cases dealing with this subject, see sec. 
20.8581. 

20.857  Polling data and survey results; 
survey of community attitudes 

20.8571  In general 

 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 
Term, p. 9-28, sec. 9.5632. 
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20.8572  Attitudes regarding sexually 
explicit material 

 For cases dealing with this subject, see sec. 
13.36951. 

20.858  Other evidence 

20.8581  Videotape recording of sobriety 
test 

 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 
(Ct. App. 1982): 1982 Term, p. 98, sec. 5.892. 

20.8582  Defendant's mental health 
history 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

20.8583  Evidence that victim or witness 
has not commenced action for 
civil damages against 
defendant as a result of 
criminal conduct 

 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 
(1989): 1988 Term, p. 13-5, sec. 13.373. 

20.8584  Evidence that the defendant 
has never been convicted of a 
crime 

 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 
(Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211. 

20.8585  Transcript of tape recording 
that is admitted into evidence 

 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 
(Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621. 

20.8586  Evidence of character or 
conduct of victim when claim 
of self-defense raised 

 For cases dealing with this subject, see secs. 
40.341 and 40.342. 

20.8587  Coerced (i.e., involuntary) 
statement of witness 

 For cases dealing with this subject, see sec. 
22.457. 

20.8588  Possible penalties for offense 

 For cases dealing with the impropriety of a 
prosecutor's reference to possible penalties in 
closing argument, see sec. 8.4397. 

20.8589  Silence in face of accusation 

 For cases dealing with this subject, see sec. 
20.8697. 

20.859  Other evidence (cont'd) 

20.8591  Defendant's jealousy of victim 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 118, sec. 5.8922. 

20.8592  Defendant's testimony at 
suppression hearing 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613. 

20.8593  Blood-alcohol chart 

 For cases dealing with this subject, see sec. 
18.473. 

20.8594  Calendar corroborating 
evidence of defendant's 
whereabouts 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

20.8595  Videotaped statements of 
children 

 For cases dealing with this subject, see sec. 15.64. 

20.8596  Evidence that defendant 
received AFDC payments and 
food stamps 

20.85961  In general 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, 
sec. 20.8422. 

20.85962  Confidentiality provision 
relating to applicants and 
recipients of AFDC 
assistance 
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 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, 
sec. 20.8422. 

20.8597  Evidence of crime of which 
defendant was acquitted 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

20.8598  Verdict in another case 

 For cases dealing with this subject, see sec. 
13.3994. 

20.8599  Child support order issued by 
out-of-state court 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶24-33. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶18-31. 

20.86  Other Evidentiary Matters 

20.861  Chain of custody 

20.8611  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. McCoy, 2007 WI App 15, 298 Wis. 2d 523, 
728 N.W.2d 54, at ¶1-20. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 20-9, sec. 20.862. 

20.8612  Effect of gaps in chain 

20.86121  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. McCoy, 2007 WI App 15, 298 Wis. 2d 523, 
728 N.W.2d 54, at ¶1-20. 

20.86122  Gaps go to weight rather 
than admissibility 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. McCoy, 2007 WI App 15, 298 Wis. 2d 523, 
728 N.W.2d 54, at ¶19. 

20.8613  Appellate review of whether 
sufficient proof existed to 
establish chain of custody 

20.86131  Standard of review 

 State v. McCoy, 2007 WI App 15, 298 Wis. 2d 523, 
728 N.W.2d 54, at ¶8. 

20.862  Evidentiary stipulations 

 For cases dealing with this subject, see sec. 
12.612. 

20.863  State's duty to preserve material 
evidence 

 For cases dealing with this subject, see sec. 
22.421. 

20.864  Suppression of evidence as remedy 
for something other than violation 
of defendant's constitutional rights 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶30. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶26. 

20.8641  Former general rule: 
suppression inappropriate 
unless mandated by statute or 
regulation 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶57-70. 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶13-14, 28. 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶15. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶45. 

 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 
751 N.W.2d 896, at ¶3. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶13. 
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 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶25. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶7. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶23. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶12. 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶9. 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶8-9. 

 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 
642 N.W.2d 549, 2001 Term WCA-274, at ¶25. 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶17. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶25, 29. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 
44.232. 

 State ex rel. Peckham v. Krenke, 229 Wis. 2d 778, 
601 N.W.2d 287 (Ct. App. 1999): 1999 Term, p. 20-8, 
sec. 20.8641. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 
(Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231. 

 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. 
App. 1987): 1987 Term, p. 1-16, sec. 1.7232. 

 State v. Loney, 110 Wis. 2d 256, 328 N.W.2d 872 
(Ct. App. 1982): 1982 Term, p. 11, sec. 1.4271. 

 For cases dealing with the suppression of 
evidence seized in violation of a statute or an 
administrative regulation, see secs. 1.8232 and 
1.8233. 

20.8642  Present general rule:  circuit 
court has discretion to suppress 
or allow evidence obtained in 
violation of statute that does 
not specifically require 
suppression of evidence 
obtained in violation of statute, 
depending on facts and 
circumstances of case and 
objectives of statute; evidence 
obtained in violation of statute 
may be suppressed to achieve 
objectives of statute; statute 
may impliedly provide for 
exclusion of evidence 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶57-70. 

20.8643  Particular situations to which 
general rule does and does not 
apply 

20.86431  State abuses John Doe 
procedure 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶28. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶25. 

20.86432  State fails to comply with 
discovery order 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶25. 

20.86433  Unauthorized practice of 
law by law enforcement 
officer in John Doe 
proceeding 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶1-32. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶24-30. 

20.86434  Violation of statutory 
provision that special 
inspection warrant may 
only be issued upon 
showing that consent to 
entry for inspection has 
been refused 
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 For cases dealing with this subject, see sec. 
1.82332. 

20.86435  When officer has obtained 
evidence as result of 
actions outside his or her 
jurisdiction 

 For cases dealing with this subject, see sec. 
1.8236. 

20.86436  Statement obtained in 
violation of ethical rule 
prohibiting attorney's 
communication with party 
who is represented by 
counsel 

 For cases dealing with this subject, see sec. 2.543. 

20.86437  Violation of administrative 
regulation regarding 
inmate mail 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶9. 

20.86438  Improper issuance of 
subpoena for document 
under Wis. Stat. § 968.135 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶1-97. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶24-26. 

20.8644  Violation of wiretap statute 
requires suppression only of 
recording, not of testimony of 
party to communication 
regarding its contents 

 State v. Maloney, 161 Wis. 2d 127, 467 N.W.2d 215 
(Ct. App. 1991): 1990 Term, p. 5-1, sec. 5.1122. 

20.865  Offer of proof 

20.8651  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶11. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶15. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 
406 (1996): 1995 Term, p. 20-10, sec. 20.865. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-10, sec. 20.863. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶16-21. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶28. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 20-8, sec. 20.864. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833. 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 204, sec. 12.7623. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 134, sec. 5.96. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 193, sec. 10.44. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 101, sec. 5.96. 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 145, sec. 12.914. 

http://www.wicourts.gov/html/ca/02/02-1300.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32946�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27409�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=46620�
http://www.wicourts.gov/html/sc/99/99-2189.htm�
http://www.wicourts.gov/html/sc/98/98-2900.htm�
http://www.wicourts.gov/html/ca/02/02-1000.htm�
http://www.wicourts.gov/html/ca/99/99-2189.htm�


20-50 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 50, sec. 4.87. 

 Milenkovic v. State, 86 Wis. 2d 272, 272 N.W.2d 
320 (Ct. App. 1978): 1978 Term, p. 50, sec. 4.87. 

 For cases dealing with the waiver of an objection 
to the trial court's exclusion of evidence because 
the proponent of the evidence did not make an 
adequate offer of proof, see sec. 11.441. 

20.8652  Propriety of trial court's 
limitation on defense counsel's 
ability to make full offer of 
proof 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 18-2, sec. 18.523. 

20.8653  Purpose of offer of proof 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶11. 

20.866  Preliminary questions on 
admissibility of evidence (Wis. 
Stat. § 901.04) 

20.8661  In general 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442. 

20.8662  Rules of evidence not 
applicable in deciding question 
of admissibility 

 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 
Term, p. 17-1, sec. 17.2211. 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 101, sec. 5.3231. 

 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 
(Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562. 

20.8663  Factual determinations 
governed by preponderance of 
evidence standard 

 Huddleston v. United States, 108 S. Ct. 1496 (1988): 
1987 Term, p. 20-11, sec. 20.855. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 
(Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562. 

20.8664  Propriety of in camera review 
of allegedly privileged 
communication to determine 
whether communication falls 
within privilege or exception to 
it 

 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 
Term, p. 17-1, sec. 17.2211. 

20.8665  Propriety of considering 
challenged evidence itself in 
determining whether that 
evidence is admissible 

20.86651  In general 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

20.86652  Propriety of considering 
statement in determining 
whether it is statement of 
coconspirator and thus 
admissible under hearsay 
exception 

 For cases dealing with this subject, see sec. 
15.253. 

20.8666  At hearing on admissibility of 
evidence, confrontation 
requirements not applicable 

 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 
(Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562. 

20.8667  When relevancy of evidence 
depends upon fulfillment of 
condition of fact, court may 
require proponent to present 
evidence sufficient to support 
finding of fulfillment of that 
condition 

 For cases dealing with this subject, see sec. 
13.1294. 

20.8668  Hearing outside of presence of 
jury to determine admissibility 
(Wis. Stat. § 901.04(3)) 

20.86681  In general 
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20.86682  Section 901.04(3)(d) 
supports authority of court 
to require pretrial 
disclosure of evidence 
party intends to introduce 
at trial, so that court can 
make determination of 
admissibility of evidence 
in advance of trial 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶23. 

20.8669  Other matters 

20.86691  Use of motion in limine to 
determine admissibility of 
evidence 

 For cases dealing with this subject, see sec. 6.783. 

20.867  General principles for interpreting 
rules of evidence 

20.8671  Wisconsin rules of evidence 
should be given same 
interpretation as that accorded 
like sections of the federal 
rules of evidence 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 20-7, sec. 20.854. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857. 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 45-4, sec. 45.3912. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312. 

20.8672  In interpreting Wisconsin rules 
of evidence, it is appropriate to 
examine cases decided under 
identical federal rule 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

20.8673  Persuasive of federal decisions 
interpreting federal counterpart 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 20-10, sec. 20.8651. 

20.8674  Effect of decisions of United 
States Supreme Court 
interpreting federal rules of 
evidence 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶17. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857. 

20.8675  Persuasive value of federal 
decisions interpreting federal 
counterpart 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 
(Ct. App. 1995): 1995 Term, p. 20-11, sec. 20.8671. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 20-6, sec. 20.3412. 

20.8676  Rules of evidence should be 
construed so that truth is 
ascertained and proceedings 
are justly determined 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235. 

20.8677  Use of advisory committee 
notes to rules of evidence 

 Tome v. United States, 115 S. Ct. 696 (1995): 1994 
Term, p. 20-8, sec. 20.8651. 
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20.8678  Use of judicial council 
committee's notes to rules of 
evidence 

 For cases dealing with this subject, see sec. 
45.3344. 

20.868  Sending exhibits into jury room 

 For cases dealing with this subject, see sec. 8.62. 

20.869  Other evidentiary matters 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶20. 

20.8691  Limited admissibility—
multiple admissibility 

 United States v. Abel, 105 S. Ct. 465 (1984): 1984 
Term, p. 107, sec. 5.442. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 90, sec. 5.98. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 76, sec. 5.944. 

20.8692  Excluding evidence because it 
is cumulative 

 For cases dealing with this subject, see sec. 
13.233. 

20.8693  Opinion of counsel is not 
evidence 

 For cases dealing with this subject, see sec. 
20.8496. 

20.8694  If evidence not actually 
admitted at trial after trial court 
renders pretrial ruling 
admitting it, defendant cannot 
complain about trial court's 
ruling on appeal 

 For cases dealing with this subject, see sec. 
20.895. 

20.8695  Trial court does not have duty 
to sua sponte strike 
objectionable testimony 

 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 
689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶12. 

20.8696  Allegations of contamination 
go to the weight to be given 
particular evidence and not to 
its admissibility 

 State v. Franszczak, 2002 WI App 141, 256 Wis. 2d 
68, 647 N.W.2d 396, 2001 Term WCA-397, at ¶24. 

20.8697  Silence in face of accusation is 
admission 

 For cases dealing with this subject, see sec. 
13.337. 

20.8698  Attorney's remarks are not 
evidence 

 For cases dealing with this subject, see sec. 8.223. 

20.8699  Admission of bank records 
without need for testimony of 
custodian of record under Wis. 
Stat. § 891.24 

20.86991  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶25-56. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶14-15. 

20.86992  Must party against whom 
records are being admitted 
be given reasonable time 
before trial to exercise right 
of inspection that § 891.24 
requires? 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶25-35. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶16-17. 
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20.86993  Consistency of admission 
of bank records under Wis. 
Stat. § 891.24 with 
defendant's right to 
confrontation 

 For cases dealing with this subject, see sec. 
27.22229. 

20.87  Other Evidentiary Matters (cont'd) 

20.871  Remainder of or related writings or 
recorded statements 

 For cases dealing with this subject, see sec. 20.55. 

20.872  Rule of completeness 

20.8721  In general 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶19-25. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶26. 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 20-16, sec. 20.8721. 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 20-9, sec. 20.8721. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 20-8, sec. 20.8721. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

20.8722  Source of rule of completeness 

20.87221  With respect to written or 
recorded statements, rule 
of completeness is codified 
in Wis. Stat. § 901.07 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

 For cases dealing with sec. 901.07, Stats., see sec. 
20.55. 

20.87222  With respect to oral 
statements, rule of 
completeness is codified in 
Wis. Stat. § 906.11 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

20.8723  Application to writings 

 For cases dealing with this subject, see sec. 20.55. 

20.8724  Not limited to writings 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

20.8725  May permit admission of 
otherwise inadmissible prior 
consistent statements 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

20.8726  When opposing party's use of 
part of document or statement 
permits introduction of balance 
of document or statement 

 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 
(Ct. App. 1997): 1996 Term, p. 20-9, sec. 20.8721. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

20.8727  Court may refuse to use rule of 
completeness to allow 
defendant to introduce his 
testimony without taking stand 
and facing cross-examination 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 20-16, sec. 20.8721. 
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20.8728  In deciding whether to admit, 
at defendant's request, 
additional portions of 
defendant's out-of-court 
statement under the rule of 
completeness when state has 
introduced other portions of 
that statement, trial court may 
not properly consider that 
defendant has chosen not to 
testify and has, thereby, 
precluded cross-examination 
regarding the additional 
portions of his out-of-court 
statement that he seeks to 
introduce 

 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 
913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 
20.8722. 

20.873  Confidentiality of records 

20.8731  Court ordered authorization for 
release or inspection of records 
in general 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

20.8732  Mental health records 

20.87321  Statutory provision 
providing for 
confidentiality of mental 
health records, including 
provision allowing parent 
to authorize release of 
child's records, is 
superseded by privilege 
created by Wis. Stat. § 
905.04 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.341. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

20.87322  Confidentiality of mental 
health records generated 
by ch. 51 commitment 
made upon discharge of 
criminal defendant from 
criminal commitment 
based on incompetency to 
proceed 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-19, sec. 6.6332. 

20.87323  Confidentiality of mental 
health records of person 
who has pleaded not guilty 
by reason of mental disease 
or defect 

 For cases dealing with this subject, see sec. 
18.572. 

20.8733  AFDC records 

 For cases dealing with this subject, see sec. 
20.85962. 

20.8734  Juvenile records 

 For cases dealing with this subject, see secs. 
42.46 and 42.93. 

20.8735  Health care records 

20.87351  In general 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶48, 57. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶1-21. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

 For cases dealing with the court's right to 
require a hospital to produce the defendant's 
health care records, see sec. 20.8862. 

20.87352  Billing, collection, and 
payment of claims records 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 
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20.87353  Right of DHS to request 
health care records 
necessary for 
administration of public 
assistance program 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

20.87354  Waiver of physician-
patient privilege by 
medical assistance 
recipients 

 For cases dealing with this subject, see sec. 
17.3523. 

20.87355  Confidentiality does not 
extend to operating room 
and prohibit police access 
to medical procedures 
performed therein 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

20.87356  Even though confidential, 
may be reported to law 
enforcement persons for 
purposes of investigation 
and prosecution 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶48. 

20.87357  Under HIPAA 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶5, 9-14. 

20.87358  Under Wis. Stat. § 146.82(1) 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶6, 14-20. 

20.87359  Remedy for violation of 
confidentiality provisions 
relating to health care 
records: unless provision 
provides for suppression as 
remedy, suppression is not 
appropriate remedy 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶1-21. 

20.874  No constitutional right to present 
irrelevant evidence 

 For cases dealing with this subject, see sec. 
28.122. 

20.875  Provisional admission of evidence 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 77, sec. 5.947. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445. 

20.876  Competency of juror to offer 
testimony to impeach verdict 

 For cases dealing with this subject, see sec. 
20.34122. 

20.877  Use of "pedagogical device" 
summarizing and organizing 
evidence (e.g., chart summarizing 
witnesses' testimony prepared as 
witnesses testified) 

20.8771  In general 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

20.8772  Need for instruction guiding 
jury's consideration of chart or 
other device 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

20.878  Trial court's control over mode and 
order of interrogation of witnesses 
and presentation of evidence in 
general (Wis. Stat. § 906.11) 

20.8781  In general 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶3, 23-26. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶59. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶8, 12, 23. 
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 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶49-50. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶48-51. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶5, 14-15. 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶10. 

20.8782  Statute granting trial court 
control over interrogation and 
presentation does not allow 
court to exclude evidence 
otherwise admissible under the 
rules of evidence 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶14-15. 

20.8783  Permits court to admonish 
defendant regarding his 
courtroom deportment 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶48-51. 

20.8784  In exercising authority under § 
906.11, court may grant party 
adjournment to prepare for 
testimony of witness whose 
identity was disclosed shortly 
before trial even if disclosure 
was timely under discovery 
rules 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶49-50. 

20.8785  Statute granting trial court 
control over interrogation and 
presentation does not allow 
court to require child to testify 
first before videotaped 
statement admitted under Wis. 
Stat. § 908.08 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶1-25. 

20.8786  Appellate review of trial court's 
exercise of control over mode 
and order of interrogation of 
witnesses and presentation of 
evidence 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶8. 

20.8787  Does control conferred by § 
906.11 permit court to order 
pretrial disclosure, not 
otherwise mandated by statute 
or constitution, of evidence 
defendant intends to offer in 
support of his or her defense, 
so that court can make pretrial 
determination of admissibility 
of that evidence? 

20.87871  Court of appeals' answer: 
No 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶23. 

20.87872  Supreme court's answer: 
Yes 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶23-26. 

20.879  Other evidentiary matters 

20.8791  Refreshing witness's 
recollection by use of prior 
statement 

 For cases dealing with this subject, see sec. 
20.3651. 

20.8792  Use of prior inconsistent 
statement as substantive 
evidence 

 For cases dealing with this subject, see sec. 
15.212. 

20.8793  Use of testimony of witness 
whose recollection has been 
hypnotically refreshed 

 For cases dealing with this subject, see sec. 
20.8441. 

20.8794  Experiments 
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20.87941  In general 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

20.87942  To test victim's or other 
witness's ability to identify 
defendant 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

20.8795  Curative admissibility; one 
party's opening door to 
eliciting evidence by other 
party 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶14, 30-41. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶8. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶35. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶40. 

 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 
711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶11. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-12, sec. 15.71. 

 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 
(Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.853. 

20.8796  State's right to present evidence 
relating to element, even 
though defendant admits 
element, when evidence is 
necessary for full evidentiary 
richness and narrative integrity 
in state's presentation of case 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

20.8797  Fact that state has stipulated to 
severance of one charge from 
another does not mean that 
evidence of one charge must be 
excluded at trial of other or that 
state is barred from attempting 
to introduce evidence of one 
charge at trial of other 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

20.8798  Admissibility of challenged 
evidence does not necessarily 
depend on admissibility of 
evidence from which 
challenged evidence derived 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

20.8799  Stipulation to element of 
offense so as to render 
prejudicial evidence relevant to 
that element inadmissible 

 For cases dealing with this subject, see sec. 
12.6127. 

20.88  Other Evidentiary Matters (cont'd) 

20.881  Admission of voice identification 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 65, sec. 5.87. 

 For cases dealing with the admission of scientific 
voice analysis and identification, see sec. 18.64. 

20.882  Determining which jurisdiction's 
law to apply in resolving question 
of admissibility of evidence when 
evidence was obtained in another 
jurisdiction 

20.8821  Legality of means by which 
evidence obtained is generally 
governed by law of jurisdiction 
in which evidence was 
obtained; admissibility of 
evidence governed by law of 
forum state 
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20.88211  In general 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 20-7, sec. 20.851. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 108, sec. 5.6311 and 
p. 113, sec. 5.8332. 

 For cases dealing with this subject in the context 
of resolving a motion to suppress physical 
evidence or a defendant's statement, see secs. 
1.99951 and 2.66111. 

20.88212  But when statement is 
taken in other jurisdiction 
by Wisconsin official 
charged with duty to gather 
evidence for use in 
Wisconsin criminal 
prosecution, Wisconsin law 
applies 

 For cases dealing with this subject in the context 
of resolving a motion to suppress a statement, see 
sec. 2.66112. 

20.8822  Admissibility under rules of 
evidence (e.g., rules relating to 
privileges) governed by laws of 
forum state 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 20-7, sec. 20.851. 

 For cases dealing with this subject in the context 
of resolving a motion to suppress physical 
evidence or a defendant’s statement, see secs. 
1.99952 and 2.6612. 

20.883  Use of hypnosis to refresh witness's 
recollection 

 For cases dealing with this subject, see sec. 
20.8441. 

20.884  Duties of proponent of evidence 

20.8841  Proponent of evidence has 
burden to show why evidence 
admissible 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶47. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

20.8842  Proponent of evidence has 
burden to establish relevance, 
but need not anticipate 
possible objection 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 20-7, sec. 20.853. 

20.885  Duties of party objecting to 
evidence 

20.8851  Party objecting to admission of 
evidence need not specify the 
rule into which evidence does 
not fit 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

20.886  Securing production of evidence 

20.8861  Subpoena duces tecum 

20.88611  Required showing for 
enforcement of subpoena 
duces tecum 

 United States v. R. Enterprises, Inc., 111 S. Ct. 722 
(1991): 1990 Term, p. 4-1, sec. 4.151. 

20.88612  Defendant does not have 
statutory or constitutional 
right to compel production 
of police investigation 
reports and nonprivileged 
material by subpoena 
duces tecum prior to 
preliminary examination 

 For cases dealing with this subject, see sec. 
6.89842. 

20.88613  When subpoena duces 
tecum may properly be 
issued in general 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶8-9. 
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20.88614  Compelled production of 
documents pursuant to 
subpoena duces tecum 
issued under Wis. Stat. § 
968.135 

 For cases dealing with this subject, see sec. 1.694. 

20.8862  Court's right to require hospital 
to produce defendant's health 
care records 

 City of Muskego v. Godec, 167 Wis. 2d 536, 482 
N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311. 

20.887  Other matters 

20.8871  Respective roles of judge and 
jury in dealing with evidence 

 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 
276 (1987): 1987 Term, p. 15-3, sec. 15.412. 

20.8872  Effect of prosecutor's failure to 
keep promise or other 
prosecutorial misdealing on 
admissibility of evidence 

 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. 
App. 1987): 1987 Term, p. 2-7, sec. 2.311. 

20.8873  Suppression of evidence as 
disciplinary measure 

 For cases dealing with this subject, see sec. 
11.8936. 

20.8874  One party's opening door to 
eliciting evidence by other 
party 

 For cases dealing with this subject, see sec. 
20.8795. 

20.8875  Law entitled to every person's 
evidence 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

20.8876  Continuing objection to 
evidence is permitted 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

20.8877  Fact that prosecutor could have 
chosen different charge which 
would not have given rise to 
evidentiary problem cannot be 
basis for trial court's exclusion 
of evidence 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

20.8878  Fact that admission of evidence 
of other crime might give rise 
to future double jeopardy 
problem is inappropriate factor 
for trial court to consider when 
deciding whether to exclude 
evidence 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

20.8879  When witness who testifies at 
trial is police informant, must 
prosecutor reveal that fact to 
defendant? 

 For cases dealing with this subject, see sec. 
17.776. 

20.888  Other matters (cont'd) 

20.8881  Party cannot bolster witness's 
credibility until such 
credibility is attacked 

 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 
(1989): 1988 Term, p. 13-5, sec. 13.373. 

20.8882  Opinion and reputation 
evidence of character 

 For cases dealing with this subject, see secs. 
20.8211, 20.8221, and 20.8231. 

20.8883  Hypothetical question 

 For cases dealing with this subject, see sec. 
20.362. 

20.8884  Grant of new trial based on 
newly discovered evidence 

 For cases dealing with this subject, see sec. 
10.122. 
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20.8885  Previously litigated ultimate 
issue is admissible as 
evidentiary fact in subsequent 
trial 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

20.8886  Defendant's right to have crime 
lab conduct analysis of 
evidence at his request 
pursuant to Wis. Stat. § 
165.79(1) 

 For cases dealing with this subject, see sec. 
6.8982. 

20.8887  Party's right to waive operation 
of evidentiary rules 

 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 
1994 Term, p. 12-1, sec. 12.51. 

20.8888  What constitutes evidence; 
definition of "evidence" 

20.88881  In general 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

20.88882  Opinion of counsel is not 
evidence 

 For cases dealing with this subject, see sec. 
20.8496. 

20.8889  Trial court's right to change 
prior evidentiary rulings 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

 For cases dealing generally with a trial court's 
right to change its prior rulings, see sec. 47.874. 

20.889  Other matters (cont'd) 

20.8891  Best evidence rule 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 165, sec. 12.542. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 51, sec. 5.84. 

 For cases dealing with the need to produce best 
available evidence to convict, see sec. 19.573. 

 For cases dealing with the requirement of 
original when proving contents of photographs, 
writings and recordings, see sec. 20.531. 

20.8892  Trial court has no duty to 
independently strike testimony 
that is inadmissible 

 For cases dealing with this subject, see sec. 
8.8482. 

20.8893  Purpose of question can control 
admissibility of testimony 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶20. 

20.8894  Although there is some 
evidentiary leeway in trials to 
court, bench-trial judges may 
not use inadmissible evidence 
to decide "critical issue" 

 For cases dealing with this subject, see sec. 
8.89651. 

20.8895  Determinations of witness 
credibility are generally 
resolved by live testimony 

 For cases dealing with this subject, see sec. 
12.79411. 

20.8896  To be admissible, evidence 
must be "reliable enough to be 
probative" 

 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 
706 N.W.2d 134, at ¶14, 17. 

20.8897  Propriety of having witness 
read properly admitted exhibit 
to jury 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶13. 

20.8898  Conditional relevance 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶57. 
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20.89  Appellate Review Of Trial Court's 
Evidentiary Rulings 

20.891  General principles 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶17. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶19, 75. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶32. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶85. 

 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 
N.W.2d 61, at ¶30, 64. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶31, 55. 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶26. 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶12. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶27. 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶10-11. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶28. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶24. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶41. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶9. 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶20. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶6. 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶14. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶29. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶9. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶42. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶28. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶55. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶43. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶7, 60. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶31. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 
(1993): 1992 Term, p. 14-5, sec. 14.281. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 20-9, sec. 20.861. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 14-3, sec. 14.234. 
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 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 18-2, sec. 18.551. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 20-8, sec. 20.861. 

 State v. Martinez (Jose), 150 Wis. 2d 62, 440 
N.W.2d 783 (1989): 1988 Term, p. 20-11, sec. 20.861. 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-11, sec. 20.861. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-11, sec. 20.861. 

 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 117, sec. 5.92. 

 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 
(1987): 1986 Term, p. 117, sec. 5.92. 

 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 
(1985): 1985 Term, p. 84, sec. 5.26. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 121, sec. 5.92. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 133, sec. 5.92. 

 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 
(1983): 1982 Term, p. 99, sec. 5.92. 

 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 
(1982): 1982 Term, p. 99, sec. 5.92. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 76, sec. 5.451. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 76, sec. 5.92. 

 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 
(1980): 1980 Term, p. 76, sec. 5.92. 

 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 
(1979): 1979 Term, p. 76, sec. 5.92. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶8. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶22. 

 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 
706, 772 N.W.2d 710, at ¶20. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶9. 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶7. 

 State v. Burton, 2007 WI App 237, 306 Wis. 2d 
403, 743 N.W.2d 152, at ¶13. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶10. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶26. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶13. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶29. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶31. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶45. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶12. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶25. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶42. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶13. 

 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 
706 N.W.2d 134, at ¶13, 17. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶13. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶38. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶8. 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶11. 
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 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶18. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶8. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶25. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶50. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶42. 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶8. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶33. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶7. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶35. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶20. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶31, 48. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶44. 

 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 
647 N.W.2d 884, 2001 Term WCA-357, at ¶17. 

 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 
403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶12. 

 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 
121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶26. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶19. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶17, 
32. 

 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 
619 N.W.2d 97, 2000 Term WCA-86, at ¶29. 

 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 
617 N.W.2d 902, 2000 Term WCA-75, at ¶5. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶46. 

 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 
2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 
13.384. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 
(Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, 
sec. 18.5511. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 
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 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 20-16, sec. 20.8721. 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 
(Ct. App. 1997): 1996 Term, p. 20-10, sec. 20.891. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431. 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 
(Ct. App. 1996): 1996 Term, p. 16-1, sec. 16.1411. 

 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 
(Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.3612. 

 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. 
App. 1996): 1996 Term, p. 18-1, sec. 18.252. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 20-13, sec. 20.891. 

 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 
(Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8421. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 13-6, sec. 13.3631. 

 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 
(Ct. App. 1995): 1995 Term, p. 15-1, sec. 15.242. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 16-1, sec. 16.111. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 15-1, sec. 15.22, and 
p. 20-5, sec. 20.8231. 

 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 
(Ct. App. 1994): 1994 Term, p. 13-6, sec. 13.3811. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 20-19, sec. 
20.891. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.5121. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 20-20, sec. 20.891. 
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 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 13-2, sec. 13.3641. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 15-6, sec. 15.61. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 13-10, 
sec. 13.383. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 20-11, sec. 20.891. 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231. 

 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 
(Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 
(Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 28-2, sec. 28.51. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 20-8, sec. 20.861. 

 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 
(Ct. App. 1991): 1990 Term, p. 20-9, sec. 20.861. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 20-9, sec. 20.861. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-9, 
sec. 20.861. 

 State v. Wilson, 160 Wis. 2d 774, 467 N.W.2d 130 
(Ct. App. 1991): 1990 Term, p. 20-9, sec. 20.861. 

 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 20-9, sec. 20.861. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 20-7, sec. 20.861. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 
33.1121. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 11-7, sec. 11.614. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 20-7, sec. 20.861. 

 State v. DeSantis, 151 Wis. 2d 504, 445 N.W.2d 
331 (Ct. App. 1989): 1989 Term, p. 20-7, sec. 20.861. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.861. 

 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 
(Ct. App. 1989): 1988 Term, p. 20-12, sec. 20.861. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 20-11, sec. 20.861. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 105, sec. 3.352. 

 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 
(Ct. App. 1987): 1986 Term, p. 117, sec. 5.92. 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 117, sec. 5.92. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 117, sec. 5.92. 
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 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 
508 (Ct. App. 1986): 1986 Term, p. 117, sec. 5.92. 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 117, sec. 5.92. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 118, sec. 5.92. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 157, sec. 10.713. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 181, sec. 12.513. 

 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 
(Ct. App. 1985): 1984 Term, p. 105, sec. 5.26. 

 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 106, sec. 5.39. 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 121, sec. 5.92. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 97, sec. 5.12. 

 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 
(Ct. App. 1984): 1984 Term, p. 121, sec. 5.92. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 133, sec. 5.92. 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 100, sec. 5.92. 

 State v. Hauf, 109 Wis. 2d 641, 327 N.W.2d 170 
(Ct. App. 1982): 1982 Term, p. 100, sec. 5.92. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 76, sec. 5.92. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 76, sec. 5.92. 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 76, sec. 5.92. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 76, sec. 5.92. 

20.892  Evidentiary ruling based on error 
of law or fact is erroneous exercise 
of discretion 

20.8921  Error of law 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶17. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶43. 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 
466, 714 N.W.2d 595, at ¶12. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶33. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶12. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 
(Ct. App. 1997): 1996 Term, p. 20-10, sec. 20.891. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 15-1, sec. 15.22, and 
p. 20-5, sec. 20.8231. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721. 

 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 
(Ct. App. 1990): 1989 Term, p. 20-8, sec. 20.862. 

20.8922  Error of fact 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶17. 

20.893  Appellate court's duty to search 
record to determine if it provides 
basis for trial court's unexplained, 
or inadequately explained, ruling 
admitting or excluding evidence 

20.8931  In general 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶24. 

 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 
N.W.2d 771, at ¶34, 43-50. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 
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 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 
899 (1997): 1996 Term, p. 20-11, sec. 20.894. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶34, 38. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶8. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 
(Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212. 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 
(Ct. App. 1993): 1993 Term, p. 20-20, sec. 20.891. 

 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 
(Ct. App. 1993): 1993 Term, p. 20-20, sec. 20.893. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 For cases dealing with this subject in the context 
of the admission of other crimes evidence, see sec. 
14.353. 

20.8932  When court acquiesces in 
attorney's explanation, but does 
not expressly articulate 
reasoning itself, appellate court 
should conclude that trial court 
relied on considerations 
expressed by attorney 

 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 
676 N.W.2d 475, at ¶27. 

 For cases dealing generally with this subject, see 
sec. 11.6122. 

20.8933  But appellate court will not 
exercise trial court's discretion 
in its place 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶38. 

20.894  Effect of trial court's erroneous 
exercise of discretion, or reliance on 
wrong reason, in admitting or 
excluding evidence, if proper basis 
for decision exists 

20.8941  Propriety of sustaining 
evidentiary ruling on basis 
other than that relied upon by 
trial court 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶33. 

20.8942  Appellate court may affirm 
admission of evidence so long 
as there is proper basis for it 
even if trial court relied on 
wrong ground for admission 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶8. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶16. 

 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 
(Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

20.8943  When trial court has made error 
that underlies exercise of 
discretion in admitting or 
excluding evidence, appellate 
court may not exercise trial 
court's discretion for it, but 
must remand to permit trial 
court to exercise its discretion 

 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 
(Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232. 
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20.8944  Even if trial court applies 
mistaken view of law, appellate 
court will not reverse if proper 
legal analysis supports trial 
court's conclusion 

 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 
617 N.W.2d 902, 2000 Term WCA-75, at ¶5. 

20.8945  Appellate court's right to 
review record to determine 
whether additional reasons, 
beyond those invoked by trial 
court, exist to support trial 
court's exercise of discretion in 
admitting or excluding 
evidence 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶49. 

20.895  If evidence not actually admitted at 
trial after trial court renders pretrial 
ruling admitting it, defendant 
cannot complain about trial court's 
ruling on appeal 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶9-10. 

20.896  Principles and standards of review 
when defendant claims evidentiary 
ruling violated his or her 
constitutional rights 

20.8961  Whether application of 
evidentiary rule deprives 
defendant of constitutional 
right presents question of law 
subject to independent review 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶29, 173. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶28. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶69. 

20.8962  Review of whether admission 
of evidence violated 
defendant's right to 
confrontation 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶7. 

20.8963  Review of whether exclusion of 
evidence violated defendant's 
right to present a defense 

 For cases dealing with this subject, see sec. 28.68. 

20.897  When evidentiary issue requires 
construction or application of 
statute, question of law, subject to 
independent review, is presented 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶8. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶9. 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶7. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶7. 

20.898  Other principles 

20.8981  Review of question whether 
particular type of evidence is 
generally admissible under 
rules of evidence presents 
question of law that appellate 
court reviews de novo 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶9. 

20.8982  Review of question whether 
trial court's evidentiary ruling 
was based on correct 
interpretation of controlling 
law 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

20.8983  Defendant suffers no harm 
when court disallows certain 
evidence but permits defendant 
to present other evidence that 
establishes facts that 
disallowed evidence would 
have tended to establish 
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 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶40-42. 

20.8984  Review of question whether 
trial court applied proper legal 
standard 

 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 
N.W.2d 778, at ¶14. 

20.8985  Review of question whether 
evidentiary decision comports 
with legal principles 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶11. 

20.8986  Error may not be predicated on 
ruling admitting or excluding 
evidence unless substantial 
right of party is affected 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶29. 

20.899  Particular evidentiary rulings 

20.8991  Relevancy and its 
counterweights 

20.89911  Whether evidence is 
relevant 

 For cases dealing with this subject, see sec. 13.13. 

20.89912  Whether probative value of 
evidence is outweighed by 
countervailing 
considerations (e.g., 
prejudicial effect) 

 For cases dealing with this subject, see sec. 13.25. 

20.8992  Other crimes, wrongs, or acts 
evidence 

 For cases dealing with this subject, see sec. 14.35. 

20.8993  Hearsay 

 For cases dealing with this subject, see sec. 15.77. 

20.8994  Expert testimony and scientific 
evidence 

 For cases dealing with this subject, see sec. 
18.761. 

20.8995  Admission of statement of co-
conspirator 

 For cases dealing with this subject, see sec. 
15.256. 

20.8996  Limitations on cross-
examination 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 20-9, sec. 20.861. 

20.8997  Whether witness has 
improperly testified as to 
credibility of another witness 

 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 
268 (1998): 1997 Term, p. 15-2, sec. 15.322. 

20.8998  Evidence regarding witness's 
character for truthfulness 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

20.8999  Other rulings 

20.89991  Admission of 
demonstrative evidence 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 20-15, sec. 
20.8943. 

20.89992  Ruling that state presented 
sufficient evidence to 
establish chain of custody 

 For cases dealing with this subject, see sec. 
20.8613. 

20.89993  Whether witness 
improperly testified as to 
credibility of another 
witness 

 For cases dealing with this subject, see sec. 
20.84113. 
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PART IV  
CONSTITUTIONAL RIGHTS OF ACCUSED 
 
Chapter 21  
General Principles Relating to Constitutional 
Rights 
 
 
 
21.1  Principles Relating To Extent Of Protection 

Afforded By Constitution 

21.11  Territorial Applicability Of United 
States Constitution 

21.111  In United States territories not 
destined for statehood 

 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 
(1990): 1989 Term, p. 1-8, sec. 1.271. 

21.112  Outside territory of United States 

 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 
(1990): 1989 Term, p. 1-8, sec. 1.271. 

21.12  Relationship Between Federal And 
State Constitutional Provisions 

21.121  General principles 

21.1211  In general 

 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 
780 (1990): 1989 Term, p. 1-39, sec. 1.971. 

21.1212  Generally, Wisconsin Supreme 
Court has interpreted 
provisions of Wisconsin 
Constitution consistent with 
United State's Supreme Court's 
interpretation of their 
counterparts in federal 
constitution 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶19. 

21.122  Relationship between particular 
constitutional rights 

 For cases dealing with this subject, see sec. 21.56. 

21.123  Affording greater protection under 
state constitution 

 For cases dealing with this subject, see sec. 21.15. 

21.13  Determining Whether Proceeding Is 
Criminal When Constitutional 
Protection Limited To Criminal Cases 

21.131  In general 

 Smith v. Doe I, 123 S. Ct. 1140 (2003), 2002 Term 
USSC-11. 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 10-25, sec. 10.711. 

 United States v. Halper, 109 S. Ct. 1892 (1989): 
1988 Term, p. 29-1, sec. 29.13. 

 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, 
p. 21-1, sec. 21.11. 

 Allen v. Illinois, 106 S. Ct. 2988 (1986): 1985 Term, 
p. 136, sec. 8.711. 

 United States v. One Assortment of 89 Firearms, 104 
S. Ct. 1099 (1984): 1983 Term, p. 160, sec. 8.11. 

 United States v. Ward, 100 S. Ct. 2636 (1980): 1979 
Term, p. 108, sec. 8.821. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶24-38. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 
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 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 
(Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 90, sec. 8.11. 

21.132  Propriety of considering actual 
conditions of confinement and 
implementation of statute to 
determine whether confinement 
scheme is civil or criminal in nature 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

21.133  Proceeding found to be civil cannot 
be deemed punitive "as applied" to 
single individual 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

21.14  United States Supreme Court's 
Determination Of Extent Of Federal 
Constitutional Right Binds State Court 

21.141  In general 

 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 
Term USSC-20. 

 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 
Term, p. 21-1, sec. 21.14. 

 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 
Term, p. 1-35, sec. 1.8281. 

 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 
Term, p. 135, sec. 12.84. 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶21. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶18. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 
(1990): 1989 Term, p. 1-34, sec. 1.7532. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 136, sec. 8.13. 

 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 
640 N.W.2d 555, 2001 Term WCA-198, at ¶13. 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 21-1, 
sec. 21.142. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211. 

21.142  But applicable standard of 
appellate review of constitutional 
issue is separate question of state 
law 

 State v. Richard A. P., 223 Wis. 2d 777, 589 
N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 21-1, 
sec. 21.142. 

21.15  Affording Greater Protection Under 
State Constitution 

21.151  In general 

 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 
Term, p. 1-35, sec. 1.8281. 

 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 
N.W.2d 748, at ¶19. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶62. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶30. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶57-82. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶39-44. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶18. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶37-42. 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 
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 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 21-1, sec. 21.151. 

 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 
823 (1988): 1987 Term, p. 21-2, sec. 21.13. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 47, sec. 3.1134. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 136, sec. 8.13. 

 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 
(1984): 1983 Term, p. 33, sec. 1.887. 

 State v. Field, 118 Wis. 2d 269, 347 N.W.2d 365 
(1984): 1983 Term, p. 101, sec. 4.793. 

 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 
(1982): 1981 Term, p. 177, sec. 12.7629. 

 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 
428 (1982): 1981 Term, p. 105, sec. 8.13. 

 State v. Brown, 96 Wis. 2d 238, 291 N.W.2d 528 
(1980): 1979 Term, p. 117, sec. 8.94. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶14-16. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶13. 

 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 
(Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623. 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252. 

 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 
897 (Ct. App. 1981): 1981 Term, p. 105, sec. 8.13. 

 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 
(Ct. App. 1981): 1980 Term, p. 90, sec. 8.13. 

21.152  In arguing for greater protection 
under state constitution, defendant 
must develop argument based on 
state constitution 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.214. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

21.153  No need to consider whether state 
constitution affords greater 
protection when proposed state 
standard satisfied 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 25-4, sec. 25.254. 

21.154  Wisconsin Supreme Court 
frequently seeks uniformity in law 
by following United States 
Supreme Court in constitutional 
interpretation 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

21.155  Affording greater protection with 
respect to particular constitutional 
right 

 For cases dealing with this subject, see sec. 21.56. 

21.156  Margin by which United States 
Supreme Court decides 
corresponding federal 
constitutional issue is irrelevant to 
whether state constitution requires 
more 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶32. 
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21.157  When language of provision of 
state constitution is virtually 
identical to that of federal 
provision, Wisconsin courts have 
normally construed state 
constitution consistently with 
United States Supreme Court's 
construction of federal constitution 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶58. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶39. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶15. 

21.16  Other Principles 

21.161  Should not confuse what is good, 
desirable, or expedient with what is 
constitutionally required 

 Houchins v. KQED, Inc., 98 S. Ct. 2588 (1978): 
1977 Term, p. 92, 12.81. 

21.162  Congress may not determine, by 
legislative enactment, extent of 
protection afforded by 
constitutional provision 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 2-19, sec. 2.194. 

 City of Boerne v. Flores, 117 S. Ct. 2157 (1997): 
1996 Term, p. 30-5, sec. 30.9823. 

21.163  Until United States Supreme Court 
has spoken, state courts are 
permitted to exercise independent 
judgment on questions of federal 
constitutional law 

 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 
N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611. 

21.164  United States Supreme Court does 
not decide what is prudent or 
appropriate, but only what is 
constitutionally compelled 

 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, 
p. 21-1, sec. 21.162. 

21.165  Supreme Court "is forever adding 
new stories to the temples of 
constitutional law, and the temples 
have a way of collapsing when one 
story too many is added" 

 For cases dealing with this subject, see sec. 
47.8173. 

21.2  Principles Relating To Accused's Exercise 
Of Rights 

21.21  Forcing Accused To Choose Between 
Rights 

21.211  In general 

 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 
Term, p. 200, sec. 12.7624. 

 United States v. Salvucci, 100 S. Ct. 2547 (1980): 
1979 Term, p. 15, sec. 1.893. 

 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 
Term, p. 115, sec. 8.891. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 90, sec. 8.14. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 115, sec. 8.891. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 116, sec. 8.891. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶49. 

21.212  Requiring defendant to choose 
between, on the one hand, 
testifying about other acts 
regarding which state has 
introduced evidence, thus opening 
himself to cross-examination, and, 
on the other hand, declining to 
testify, thereby foregoing 
opportunity to rebut other acts 
evidence 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶49. 

21.22  Penalizing Or Burdening Exercise Of 
Rights 
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 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 
1992 Term, p. 21-1, sec. 21.221. 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 58, sec. 4.1193 and p. 110, sec. 8.354. 

 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 
Term, p. 111, sec. 8.8261. 

 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 
N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134. 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 103, sec. 8.761. 

 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 
(1981): 1980 Term, p. 48, sec. 4.1191. 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 116, sec. 8.892. 

 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 
(Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134. 

 For cases dealing with a prosecutor's penalizing 
a defendant's exercise of rights by increasing 
charges or penalty, see sec. 22.814. 

 For cases dealing with burdening a defendant's 
exercise of his privilege against self-incrimination, 
see. sec. 24.5. 

 For cases dealing with burdening or penalizing a 
defendant's exercise of his right to trial by jury, see 
sec. 26.46. 

21.23  State actor cannot constitutionally 
condition receipt of benefit (e.g., 
license or permit) on agreement to 
refrain from exercising constitutional 
rights 

 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI 
App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶15. 

21.3  Principles Relating To Remedies For 
Violation Of Rights 

21.31  General Principles 

21.311  In general 

 Kowalski v. Tesmer, 125 S. Ct. 564 (2004). 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 196, sec. 10.631. 

 United States v. Morrison, 101 S. Ct. 665 (1981): 
1980 Term, p. 90, sec. 8.16. 

21.32  Need For Standing: Remedy Generally 
Afforded Only To Person Whose 
Rights Violated; When Defendant Has 
Standing To Assert Right Of Third 
Party 

21.321  In general 

 Kowalski v. Tesmer, 125 S. Ct. 564 (2004). 

 Conn v. Gabbert, 119 S. Ct. 1292 (1999): 1998 
Term, p. 21-1, sec. 21.321. 

 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, 
p. 21-1, sec. 21.32. 

 Virginia v. American Booksellers Assoc., Inc., 108 S. 
Ct. 636 (1988): 1987 Term, p. 21-2, sec. 21.31. 

 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 
(1985): 1984 Term, p. 225, sec. 13.881. 

 United States v. Salvucci, 100 S. Ct. 2547 (1980): 
1979 Term, p. 116, sec. 8.893. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶20-22. 

 State v. Hicks, 207 Wis. 2d 51, 557 N.W.2d 412 
(1997): 1996 Term, p. 38-23, sec. 38.8811. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 47-11, sec. 47.411. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161. 

21.322  Defendant's standing to assert right 
of third party 

 Kowalski v. Tesmer, 125 S. Ct. 564 (2004). 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4.12222. 
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21.323  Standing to raise challenge to 
particular matters 

21.3231  Prosecutor's exercise of 
peremptory strike against 
members of particular race or 
other cognizable group of 
which defendant is not a 
member 

 For cases dealing with this subject, see sec. 8.163. 

21.3232  Discrimination in selection of 
members of grand jury 

 For cases dealing with this subject, see sec. 
4.12122. 

21.3233  Discrimination in selection of 
grand jury foreperson 

 For cases dealing with this subject, see sec. 
4.12222. 

21.3234  Constitutionality of statute 

 For cases dealing with this subject, see sec. 47.41. 

21.3235  Fourth Amendment violation 

 For cases dealing with this subject, see sec. 1.12. 

21.3236  Equal protection violation 

 For cases dealing with this subject, see sec. 23.72. 

21.3237  Due process violation 

 For cases dealing with this subject, see sec. 
22.191. 

21.324  Related matters 

21.3241  Need for standing to challenge 
constitutionality of statute 

 For cases dealing with this subject, see sec. 47.41. 

21.3242  Need for standing to raise 
fourth amendment violation 

 For cases dealing with this subject, see sec. 1.12. 

21.3243  Need for standing to seek 
judicial resolution of 
controversy in general 

 For cases dealing with this subject, see sec. 
12.682. 

21.3244  Court will not resolve claim 
that depends on hypothetical or 
future facts 

 For cases dealing with this subject, see sec. 
11.9331. 

21.33  Limited To Exclusion Of Fruits Of 
Violation 

 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 
Term, p. 83, sec. 3.93. 

 United States v. Morrison, 101 S. Ct. 665 (1981): 
1980 Term, p. 90, sec. 8.16. 

21.34  Remedy Should Be Appropriate To 
Violation 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 1-15, 1.42525. 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 21-1, sec. 21.33. 

21.35  Remedy Of Exclusion Of Evidence 

21.351  In general 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

 For cases dealing with the exclusion of evidence 
as the remedy for the violation of a particular 
constitutional right, see that constitutional right 
where it is covered in this compilation. 

21.352  Evidence whose introduction does 
not constitute constitutional 
violation, but whose obtaining was 
constitutionally invalid 

21.3521  In general 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

21.3522  Admissible for impeachment 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

21.4  Principles Relating To Waiver Of Rights 

21.41  General Principles 
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21.411  In general 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 
Term USSC-25. 

 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, 
p. 6-4, sec. 6.2332 and p. 12-2, sec. 12.51. 

 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 
1994 Term, p. 12-1, sec. 12.51. 

 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 
Term, p. 21-1, sec. 21.41. 

 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 
Term, p. 21-1, sec. 21.41. 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶22. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 81, sec. 4.88. 

 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 
(1980): 1979 Term, p. 97, sec. 8.44. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶16. 

 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 
397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶8. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 21-2, sec. 21.41. 

 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 21-1, sec. 21.41. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 102, sec. 4.811. 

 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 
(Ct. App. 1980): 1979 Term, p. 116, sec. 8.895. 

21.412  Waiver must be knowing and 
voluntary 

21.4121  In general 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶22. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 
19.311. 

21.4122  Waiver is ordinarily considered 
knowing and intelligent if 
defendant is aware of right 
being waived and how it would 
likely apply in general, even 
though defendant may not 
know specific detailed 
consequences of invoking it 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

21.4123  Possible exceptions to 
requirement that waiver be 
knowing 

21.41231  Waiver of right to 
introduce evidence in one's 
defense 

 For cases dealing with this subject, see sec. 
28.632. 

21.413  Finding waiver when defendant 
has been forced to choose between 
rights 

 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 
(Ct. App. 1998): 1998 Term, p. 8-5, sec. 8.14222. 

21.414  Forfeiture of constitutional right by 
failure to timely assert it 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

21.415  Courts indulge every reasonable 
presumption against waiver of 
fundamental constitutional rights 
and do not assume acquiescence in 
loss of fundamental rights 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶14. 

21.42  When Personal Waiver By Defendant 
Required 

21.421  In general 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 
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 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, 
p. 6-4, sec. 6.2332 and p. 12-2, sec. 12.51. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 
693 (1985): 1984 Term, p. 96, sec. 4.83 and p. 214, 
sec. 13.1521. 

 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 
(1984): 1983 Term, p. 160, sec. 8.182. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 81, sec. 4.88. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶18. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 
(Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822. 

 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. 
App. 1992): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 104, sec. 4.882. 

 For cases dealing with the allocation of decision 
making between the defendant and his or her 
counsel regarding the waiver of constitutional and 
other rights, see sec. 25.582. 

21.422  When personal waiver required for 
particular right; determining 
whether particular right requires 
personal waiver 

 For cases dealing with whether defendant's 
personal waiver of a specific constitutional right is 
required or whether counsel can waive that right 
for defendant, see sec. 25.582. 

21.43  Requirement Of Personal Colloquy 
Between Court And Defendant, 
Establishing That Waiver Is Knowing, 
Intelligent, And Voluntary 

21.431  When personal colloquy required 
in general 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶18. 

21.432  When personal colloquy required 
with respect to particular right 

 For cases dealing with whether colloquy is 
required with respect to particular constitutional 
right, see that right in chs. 22 through 30. 

21.44  Waiver By Conduct Giving Rise To 
Estoppel 

 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 
(1989): 1988 Term, p. 9-15, sec. 9.5223. 

 For cases dealing with the doctrine of judicial 
estoppel, see sec. 12.623. 

21.45  Waiver Of Particular Rights 

 For cases dealing with the waiver of a particular 
constitutional right, see that right in chapters 22 to 
30. 

21.46  Rights That Cannot Be Waived 

21.461  Right to unanimous jury verdict 

 For cases dealing with this subject, see sec. 
8.68171. 

21.47  Forfeiture Of Constitutional Right By 
Failure To Make Timely Assertion Of 
Right 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶14. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶41. 

21.48  Other Principles 

21.481  Difference between waiver and 
forfeiture 

 For cases dealing with this subject, see sec. 
11.4987. 

21.482  Forfeiture of appellate review of 
denial of constitutional right by 
failure to follow prescribed 
procedures for obtaining appellate 
review 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 
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21.483  Validity of waiver of constitutional 
right that is obtained by 
conditioning benefit (e.g., 
placement on probation, award of 
government contract, granting of 
driver's license, etc.) on waiver of 
right 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶9-
10, 19. 

21.484  Refusal to recognize right to waive 
rights would "imprison a man in 
his privileges" 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

21.5  Other Principles And Related Matters 

21.51  General Principles Of Constitutional 
Interpretation And Construction 

21.511  In general 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶13,16. 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶64. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶10. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶27. 

 Polk County v. State Public Defender, 188 Wis. 2d 
665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, 
sec. 47.821. 

 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 
N.W.2d 696 (1989): 1988 Term, p. 21-1, sec. 21.52. 

 State v. Burke, 2002 WI App 291, 258 Wis. 2d 832, 
653 N.W.2d 922, 2002 Term WCA-170, at ¶4. 

21.512  Effect of fact that act authorizing 
conduct that is challenged as 
unconstitutional was passed by 
legislature that proposed 
constitutional provision allegedly 
violated 

 United States v. Villamonte-Marquez, 103 S. Ct. 
2573 (1983): decision at page 2579. 

21.513  Early legislative enactments 
provide weighty evidence of 
constitution's meaning 

 Printz v. United States, 117 S. Ct. 2365 (1997): 1996 
Term, p. 21-1, sec. 21.512. 

21.514  Appellate review of construction 
and interpretation of constitutional 
provision 

21.5141  In general 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶66. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶27. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶23. 

 State v. Gonzales, 2002 WI 59, 253 Wis. 2d 134, 645 
N.W.2d 264, 2001 Term WSC-155, at ¶10. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶12. 

 State v. Burke, 2002 WI App 291, 258 Wis. 2d 832, 
653 N.W.2d 922, 2002 Term WCA-170, at ¶5. 

 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 
792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶6. 

21.5142  Review of trial court’s 
interpretation of constitutional 
provision presents question of 
law 

 For cases dealing with this subject, see sec. 
21.515. 

21.5143  Review of administrative 
agency’s interpretation of 
constitutional provision 
presents question of law 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶12. 
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21.515  Interpretation of constitutional 
provision is question of law 

 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 
N.W.2d 495, at ¶4. 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶12. 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶19. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

21.516  Constitutional provision to be 
construed in context 

 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 
Term, p. 24-1, sec. 24.121. 

21.517  In interpreting and construing 
constitutional provision, court will 
examine constitutional debates and 
practices in effect at time 
amendment creating provision was 
ratified 

21.5171  In general 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶16. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶39. 

21.5172  This examination includes 
general history relating to 
constitutional amendment 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶16. 

21.518  In interpreting and construing 
constitutional provision, court will 
examine first related legislation 
passed after amendment creating 
provision was ratified 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶16. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶42. 

21.519  Other principles 

21.5191  Constitutional provision’s 
statement of purpose does not 
create independent enforceable 
right since it is not substantive 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶14-15. 

21.5192  Where constitutional provision 
is similar or identical to statute, 
it is preseumed that provision 
was adopted with construction 
previously placed on statute 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶21. 

21.5193  May consider statement made 
contemporaneous to time of 
drafting of constitutional 
provision to determine intent 
behind provision 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶22. 

21.5194  In interpreting and construing 
constitutional provision, 
contemporaneous legislative or 
judicial interpretations of state 
constitution have special value 

 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 
145, 699 N.W.2d 110, at ¶73. 

21.5195  Since constitution was written 
to be understood  by voters, its 
words and phrases should be 
given their normal and 
ordinary meaning, not some 
secret or technical meaning that 
would not have been known to 
ordinary citizens at time of 
adoption of constitution 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

21.5196  Effect of prefatory clause or 
preamble in constitutional 
provision 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 
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21.5197  Effect of provision deleted in 
drafting process:  it is perilous 
to derive meaning of adopted 
provision from another 
provision deleted in drafting 
process 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

21.5198  Consideration of post-
enactment history of 
constitutional provision 

21.51981  Statements of those who 
drafted or voted for 
provision 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

21.51982  Public understanding of 
provision after its 
enactment or ratification 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

21.51983  Enactment of legislation 
believed by enactors to be 
consistent with 
constitutional provision 

 For cases dealing with this subject, see secs. 
21.512 and 21.513. 

21.52  Adjudication Of Constitutionality Of 
Statutes 

 For cases dealing with this subject, see sec. 47.4. 

21.53  Standing To Raise Denial Of 
Constitutional Right 

21.531  In general 

 For cases dealing with this subject, see sec. 21.32. 

21.532  Particular rights 

21.5321  Fourth Amendment rights 

 For cases dealing with this subject, see sec. 1.12. 

21.5322  Right to equal protection 

 For cases dealing with this subject, see sec. 23.72. 

21.5323  Right to due process 

 For cases dealing with this subject, see sec. 
22.191. 

21.533  Related matters 

21.5331  Remedy only afforded to 
person whose rights violated 

 For cases dealing with this subject, see sec. 21.32. 

21.5332  Standing to challenge 
constitutionality of statute 

 For cases dealing with this subject, see sec. 47.41. 

21.5333  Need for standing to seek 
judicial resolution of 
controversy in general 

 For cases dealing with this subject, see sec. 
12.682. 

21.5334  Standing to challenge to 
prosecutor's exercise of 
peremptory strike against 
members of particular race or 
other cognizable group of 
which defendant is not a 
member 

 For cases dealing with this subject, see sec. 8.163. 

21.5335  Standing to challenge 
discrimination in selection of 
members of grand jury 

 For cases dealing with this subject, see sec. 
4.12122. 

21.5336  Standing to challenge 
discrimination in selection of 
grand jury foreperson 

 For cases dealing with this subject, see sec. 
4.12222. 

21.54  Effect Of Constitutional Invalidity Of 
One Basis Or Theory Of Liability Upon 
Which Conviction May Have Been 
Predicated When Evidence Sufficient 
To Support Other Basis Or Theory Of 
Liability Considered By Trier Of Fact 
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21.541  In general 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 Griffin v. United States, 112 S. Ct. 466 (1991): 1991 
Term, p. 19-2, sec. 19.52. 

 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 
Term, p. 21-2, sec. 21.53. 

 Mills v. Maryland, 108 S. Ct. 1860 (1988): 1987 
Term, p. 9-8, sec. 9.428. 

 Maynard v. Cartwright, 108 S. Ct. 1853 (1988): 
1987 Term, p. 9-5, sec. 9.423. 

 Zant v. Stephens, 103 S. Ct. 2733 (1983): 1982 
Term, p. 111, sec. 6.4931. 

 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 
(Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

 For cases dealing with the effect of the 
insufficiency of the evidence to support one basis 
of liability upon which the jury was instructed 
when the evidence was sufficient to support 
another basis of liability upon which the jury was 
instructed, see sec. 19.551. 

21.542  Applicability of harmless-error rule 
to improper instruction on basis or 
theory of liability that was 
constitutionally invalid 

 For cases dealing with this subject, see sec. 
11.7398. 

21.55  Appellate Review Of Constitutional 
Issues 

21.551  General principles 

21.5511  In general 

 For cases dealing with this subject, see secs. 
11.64 and 47.491. 

21.5512  General principles of appellate 
review of decision on motion to 
suppress evidence on account 
of constitutional violation 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶10. 

21.552  Appellate review of findings and 
rulings relating to particular 
constitutional issue 

 For cases dealing with this subject, see 
constitutional right to which that finding or ruling 
relates where it is covered elsewhere in this book. 

21.553  Appellate court will refuse to 
consider constitutional claim that is 
not adequately developed in brief 
on appeal 

 For cases dealing with this subject, see sec. 
11.3442. 

21.554  Appellate court will not reach 
constitutional question 
unnecessarily; if resolution of other 
issues disposes of appeal, 
constitutional issue will not be 
addressed; if claim of error can be 
resolved on statutory or common 
law grounds, constitutional issue 
will not be addressed 

 For cases dealing with this subject, see sec. 
21.588. 

21.56  Relationship Between Particular State 
Constitutional Rights And Their 
Federal Counterparts 

21.561  Right to due process 

 For cases dealing with this subject, see sec. 
22.112. 

21.562  Right to equal protection 

 For cases dealing with this subject, see sec. 23.71. 

21.563  Privilege against self-incrimination 

 For cases dealing with this subject, see sec. 24.85. 

21.564  Right to confrontation 

 For cases dealing with this subject, see sec. 27.13. 

21.565  Protection against double jeopardy 

 For cases dealing with this subject, see sec. 29.11. 
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21.566  Protection from unreasonable 
searches and seizures 

 For cases dealing with this subject, see sec. 1.97. 

21.567  Rights relating to jury 

21.5671  Right to jury selected from fair 
cross-section of community 

 For cases dealing with this subject, see sec. 
26.214. 

21.5672  Right to jury consisting of 12 
persons 

 For cases dealing with this subject, see sec. 
26.254. 

21.568  Rights relating to counsel 

21.5681  Right to counsel 

 For cases dealing with this subject, see sec. 
25.593. 

21.5682  Right to effective assistance of 
counsel 

 For cases dealing with this subject, see sec. 
25.217. 

21.569  Other rights 

21.5691  Freedom of speech 

 For cases dealing with this subject, see sec. 
30.9514. 

21.5692  Right to compulsory process 

 For cases dealing with this subject, see sec. 
30.815. 

21.57  Other Principles And Related Matters 

21.571  Trial Court's Authority Or Duty To 
Consider Constitutional Issues Sua 
Sponte 

 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 
(1982): 1981 Term, p. 121, sec. 9.151. 

21.572  Amendment of constitution 

21.5721  Amendment process 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶18. 

21.5722  Effective date of constitutional 
amendments 

 State v. Gonzales, 2002 WI 59, 253 Wis. 2d 134, 645 
N.W.2d 264, 2001 Term WSC-155, at ¶11-30. 

21.573  Constitutional violation is 
unlawful act 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶15. 

21.58  Other Principles And Related Matters 
(cont'd) 

21.581  Ignorance of full consequence of 
decision to relinquish 
constitutional right does not vitiate 
its voluntariness 

 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 
Term, p. 48, sec. 3.1138. 

21.582  In assessing whether jury 
instruction is constitutionally 
infirm, court must determine how 
reasonable juror would have 
viewed instruction 

 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 
Term, p. 8-13, sec. 8.5712. 

 For cases dealing with this principle as it is 
generally applied in the review of jury 
instructions, see sec. 8.5713. 

21.583  Labeling error as constitutional 
does not make it so 

 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 
(1978): 1978 Term, p. 70, sec. 7.21. 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶3. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 21-2, sec. 21.55. 
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 For cases dealing with this subject in the context 
of a claimed due process violation, see sec. 22.193. 

21.584  Need for specific articulation of 
basis for constitutional claims 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 21-2, sec. 21.56. 

21.585  Resort to other state's interpretation 
of similar constitutional provision 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131. 

21.586  State's right to experiment 

21.5861  In general 

 Chandler v. Florida, 101 S. Ct. 802 (1981): 1980 
Term, p. 91, sec. 8.191. 

21.5862  State's are allowed wide 
discretion, subject to the 
minimum requirements of the 
Fourteenth Amendment, to 
experiment with solutions to 
difficult policy problems 

 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, 
p. 11-20, sec. 11.8982. 

21.587  Retroactivity of new constitutional 
rules 

 For cases dealing with this subject, see sec. 47.2. 

21.588  Court will not reach constitutional 
question unnecessarily; if 
resolution of other issues disposes 
of appeal, constitutional issue will 
not be addressed; if claim of error 
can be resolved on statutory or 
common law grounds, 
constitutional issue will not be 
addressed 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶42. 

 State v. Castillo, 213 Wis. 2d 488, 570 N.W.2d 44 
(1997): 1997 Term, p. 11-1, sec. 11.211. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶1. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶1. 

 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 
648 N.W.2d 41, 2001 Term WCA-347, at ¶1. 

 For cases dealing with the application of this 
maxim to appellate courts, see sec. 11.942. 

 For cases dealing with this subject in the context 
of determining the constitutionality of statutes, see 
sec. 47.42. 

21.589  On constitutional issue, only 
pronouncement of the United 
States Supreme Court, not lower 
federal courts, are binding 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35-2, sec. 35.4312. 

21.59  Other Principles And Related Matters 
(cont'd) 

21.591  United States Supreme Court's 
decisions regarding accused's rights 
not necessarily based on 
constitutional principles 

 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, 
p. 105, sec. 8.172. 

 For cases dealing with the rule that federal 
authorities are not controlling except on 
constitutional matters, see sec. 11.8921. 

21.592  Laws of state may accord greater 
protections than the minimums 
which are imposed by the United 
States Supreme Court under the 
federal constitution 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134. 

21.593  Longevity of practice as evidence of 
its constitutionality 

 United States v. Ursery, 116 S. Ct. 2135 (1996): 
1995 Term, p. 21-2, sec. 21.562. 
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21.594  Where particular constitutional 
provision provides protection 
against particular sort of 
government behavior, that 
provision, not the more generalized 
notion of "substantive due process," 
must be the guide for analyzing 
claim that particular sort of 
government behavior was 
unconstitutional 

 For cases dealing with this subject, see sec. 
22.165. 

21.595  Constitutional rights are not 
defined by inferences from 
opinions which did not address 
question at issue 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

21.596  State actor cannot constitutionally 
condition receipt of benefit (e.g., 
license or permit) on agreement to 
refrain from exercising 
constitutional rights 

 For cases dealing with this subject, see sec. 21.23. 

21.597  Need to adequately develop 
constitutional claim in brief on 
appeal 

 For cases dealing with this subject, see sec. 
11.3442. 

21.598  Burdens of production and proof 
when defendant seeks to suppress 
evidence on account of 
constitutional violation 

21.5981  Burden of production 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶19. 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶10. 

21.5982  Burden of proof 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶19. 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶10. 

21.599  Other principles and related 
matters 

21.5991  Conditioning of benefit on 
surrender of constitutional 
right does not automatically 
lead to finding of 
unconstitutionality 

 For cases dealing with this subject, see sec. 
21.483. 
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Chapter 22  
Right To Due Process 
 
 
 
22.1  General Principles Relating To Due Process 

22.11  Due Process Constitutionally 
Guaranteed 

22.111  In general 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶18. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, 
sec. 6.9414. 

22.112  Relationship of state and federal 
guarantees 

22.1121  In general 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶18, 55. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶78. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶30. 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶29. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶39-44. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶2. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶28. 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶29. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶10. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 22-1, sec. 
22.112. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 22-1, sec. 22.112. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 22-1, sec. 22.112. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶6, 20. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶5. 

 State v. Greenwold, 189 Wis. 2d 59, 525 N.W.2d 
294 (Ct. App. 1994): 1994 Term, p. 22-2, sec. 
22.4211. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 22-4, sec. 22.61. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 80, sec. 8.512. 

22.1122  Affording greater protection 
under state constitution 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶18. 
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 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶30. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶61. 

 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N.W.2d 582, at ¶39-44. 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶15. 

22.113  Sources of right to due process in 
state constitution 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶6. 

22.12  General Principles Relating To Scope 
Of Protection Afforded By Due Process 

22.121  In general 

 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 
Term USSC-25. 

 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 10-7, sec. 10.612, and p. 22-1, sec. 22.122. 

 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 
Term, p. 22-1, sec. 22.121. 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 22-1, sec. 22.121. 

 United States v. Salerno, 107 S. Ct. 2095 (1987): 
1986 Term, p. 155, sec. 8.313. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶80. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶5. 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶9. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶21. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 80, sec. 8.511. 

22.122  Due process requires fundamental 
fairness or "fair play" 

 United States v. Robinson, 108 S. Ct. 864 (1988): 
1987 Term, p. 22-1, sec. 22.16. 

 Ake v. Oklahoma, 105 S. Ct. 1087 (1985): 1984 
Term, p. 145, sec. 8.311. 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 109, sec. 8.313. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶25. 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶19. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 170, sec. 8.311. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, 
sec. 6.9414. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

22.123  Error of state law is not denial of 
due process 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 
Term, p. 135, sec. 8.312. 
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 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 100, sec. 7.61. 

22.124  Relevance of fact that challenged 
practice is followed in large 
number of jurisdictions 

 Schall v. Martin, 104 S. Ct. 2403 (1984): 1983 
Term, p. 171, sec. 8.312. 

22.125  Enforcement of substantive and 
legitimate expectations created by 
state law 

 Mabra v. Klimas, 100 S. Ct. 2755 (1980): 1979 
Term, p. 100, sec. 8.524. 

 Hicks v. Oklahoma, 100 S. Ct. 2227 (1980): 1979 
Term, p. 100, sec. 8.524. 

 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 
762 (1982): 1982 Term, p. 212, sec. 13.1631. 

22.126  Punishing person for doing what 
law allows 

 Thigpen v. Roberts, 104 S. Ct. 2916 (1984): 1983 
Term, p. 173, sec. 8.354. 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 110, sec. 8.354. 

22.127  Entitlement of state to due process 

22.1271  In general 

 United States v. Robinson, 108 S. Ct. 864 (1988): 
1987 Term, p. 22-1, sec. 22.16. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 22-1, sec. 22.122. 

22.1272  State's right to fair trial and 
opportunity to convict includes 
right to present its case with 
full evidentiary richness and 
narrative integrity 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

22.128  What constitutes liberty or property 
interest that triggers due process 
protections 

22.1281  In general 

 Lawrence v. Texas, 123 S. Ct. 2472 (2003). 

 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 
(Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111. 

 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 
N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, 
sec. 41.2211. 

 For cases dealing with what constitutes a liberty 
or property interest requiring due process 
procedural protections, see sec. 22.132. 

22.1282  Freedom from forced 
medication 

 Sell v. United States, 123 S. Ct. 2174 (2003). 

 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 
Term, p. 22-1, sec. 22.1242. 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

22.1283  Juvenile's interest in 
confidentiality of proceedings 
affecting him or her 

 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 
(Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111. 

22.1284  Interest in reputation 

 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 
(Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111. 

22.129  Other matters 

22.1291  Limitations of due process 
come into play only when 
government activity violates 
protected right of defendant 
himself 

 United States v. Payner, 100 S. Ct. 2439 (1980): 
1979 Term, p. 101, sec. 8.56. 

22.1292  Not every conceivable step 
must be taken to eliminate 
possibility of unjust conviction 
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 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 22-1, sec. 22.122. 

22.1293  General principles relating to 
limitations imposed by due 
process clause on introduction 
of evidence at trial 

 For cases dealing with this subject, see sec. 
22.451. 

22.1294  Legislation that restricts 
fundamental liberty requires 
application of strict scrutiny as 
part of due process analysis 

22.12941  Requirement in general 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶5. 

 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 
613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶5. 

22.12942  Determining whether 
fundamental liberty 
interest triggering 
requirement exists 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶6-7. 

22.13  Principles Relating To Procedural 
Protections Afforded By Due Process 

22.131  In general 

 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 22-1, sec. 22.122. 

 Medina v. California, 112 S. Ct. 2572 (1992): 1991 
Term, p. 22-1, sec. 22.131. 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶20. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶10. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶13. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶34. 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶18. 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶10. 

 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 
(Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111. 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, p. 22-1, sec. 22.131. 

22.132  What constitutes liberty or property 
interest requiring procedural 
protections 

22.1321  Test for determining what 
constitutes liberty or property 
interest in general 

22.13211  In general 

 Board of Pardons v. Allen, 107 S. Ct. 2415 (1987): 
1986 Term, p. 213, sec. 11.21. 

 Bowers v. Hardwick, 106 S. Ct. 2841 (1986): 1985 
Term, p. 187, sec. 12.7121. 

 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, 
p. 140, sec. 11.25. 

 Greenholtz v. Inmates of Nebraska Penal and 
Correctional Complex, 99 S. Ct. 2100 (1979): 1978 
Term, p. 80, sec. 8.511. 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶32. 

 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 
762 (1982): 1982 Term, p. 135, sec. 8.311. 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶18-24. 

 State v. R.A.R., 147 Wis. 2d 218, 432 N.W.2d 685 
(Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.521. 
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 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311. 

 For cases dealing with what constitutes a liberty 
or property interest that triggers due process 
protections in general, see sec. 22.128. 

22.13212  In prison setting 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶18-24. 

22.1322  Determining whether 
particular matter constitutes 
liberty or property interest 

22.13221  State-issued license 
essential to pursuing 
occupation or livelihood 

 Cleveland v. United States, 121 S. Ct. 365 (2000), 
2000 Term USSC-1. 

22.13222  Driver's license 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶11. 

22.13223  Freedom from civil 
commitment 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶21. 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶32. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶61. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶11, 13. 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶4. 

22.13224  Right of prisoner, 
conferred by 
administrative regulation, 
to be present during 
opening of legal mail 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶18-24. 

22.13225  Governor's authority to 
grant pardons, 
communtations, and 
reprieves 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

22.13226  Right to demonstrate 
innocence with new 
evidence under state law 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

22.133  Determining what procedures due 
process requires 

 Dusenbery v. United States, 122 S. Ct. 694 (2002), 
2001 Term USSC-2. 

 Illinois v. Batchelder, 103 S. Ct. 3513 (1983): 1983 
Term, p. 171, sec. 8.313. 

 Mackey v. Montrym, 99 S. Ct. 2612 (1979): 1978 
Term, p. 80, sec. 8.511. 

 Greenholtz v. Inmates of Nebraska Penal and 
Correctional Complex, 99 S. Ct. 2100 (1979): 1978 
Term, p. 80, sec. 8.511. 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 123, sec. 8.311. 

 State v. Kaminski, 2009 WI App 175, __ Wis. 2d 
__, 777 N.W.2d 654, at ¶13. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 22-1, sec. 22.15. 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 124, sec. 8.311. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 80, sec. 8.511. 

22.134  Particular procedures and 
requirements 

22.1341  Notice of hearing 
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 United States v. James Daniel Good Real Property, 
114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 
47.1511. 

 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 
(1979): 1978 Term, p. 81, sec. 8.517. 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶11. 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 22-1, sec. 22.1332. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72. 

22.1342  Notice of intended action (e.g., 
forfeiture of property) and its 
attendant procedures 

22.13421  In general 

 Dusenbery v. United States, 122 S. Ct. 694 (2002), 
2001 Term USSC-2. 

22.13422  Procedures must be 
reasonably calculated to 
give required notice 

 Dusenbery v. United States, 122 S. Ct. 694 (2002), 
2001 Term USSC-2. 

22.1343  Timely hearing 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶1-66. 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 22-1, sec. 22.1332. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

22.1344  Opportunity to be heard 

22.13441  In general 

 Dusenbery v. United States, 122 S. Ct. 694 (2002), 
2001 Term USSC-2. 

 United States v. James Daniel Good Real Property, 
114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 
47.1511. 

 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 6-5, sec. 6.3311. 

 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 
762 (1982): 1982 Term, p. 136, sec. 8.3393. 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶11. 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 22-1, sec. 22.1332. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72. 

 State v. Peterson, 102 Wis. 2d 227, 306 N.W.2d 263 
(Ct. App. 1981): 1980 Term, p. 142, sec. 12.7612. 

 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 
(Ct. App. 1980): 1980 Term, p. 94, sec. 8.333. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 82, sec. 6.6212. 

22.13442  Meaningful opportunity to 
be heard does not include 
right to make false 
statements 

 LaChance v. Erickson, 118 S. Ct. 753 (1998): 1997 
Term, p. 22-1, sec. 22.1322. 

22.13443  Procedures must be 
reasonably calculated to 
give required opportunity 
to be heard 

 Dusenbery v. United States, 122 S. Ct. 694 (2002), 
2001 Term USSC-2. 

22.1345  Adequate notice of issue at 
hearing 

 Lankford v. Idaho, 111 S. Ct. 1723 (1991): 1990 
Term, p. 9-16, sec. 9.426. 

 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 6-5, sec. 6.3311. 
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22.1346  Representation by counsel 

 For cases dealing with this subject, see sec. 22.84. 

22.1347  Notice of charge in criminal 
case 

 For cases dealing with this subject, see sec. 30.91. 

22.1348  Notice of available state-law 
remedies when state officers 
undertake conduct adversely 
affecting citizen 

 City of West Covina v. Perkins, 119 S. Ct. 678 
(1999): 1998 Term, p. 1-24, sec. 1.42542. 

22.1349  Jury trial 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

22.135  Not necessary to consider 
defendant's claim of denial of due 
process procedural protections 
when new hearing will be held at 
which procedural protections will 
apply 

 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 
(1993): 1992 Term, p. 22-1, sec. 22.134. 

22.136  Court may read a procedural 
process requirement into a statute 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 22-1, sec. 22.132. 

22.137  Insofar as due process right to 
notice of statutory provision 
affecting property rights is 
concerned, it is enough that 
legislature enact and publish law 
and afford citizenry reasonable 
opportunity to familiarize itself 
with law's terms and to comply 
with it 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

22.138  When initial seizure of property 
permissible without procedural 
protections of notice, hearing, 
opportunity to be heard, etc. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶12-27. 

22.139  Other matters 

22.1391  Persons who assert a right to a 
hearing under the due process 
clause must show that facts 
they seek to establish at that 
hearing are relevant under 
statutory scheme at issue 

 Connecticut Department of Public Safety v. Doe, 123 
S. Ct. 1160 (2003), 2002 Term USSC-13. 

22.1392  Remedy for denial of 
procedural due process 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶50-51. 

22.14  Due Process Requirements Relating To 
Legislative Enactments And 
Administrative Rules 

22.141  In general 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 22-1, sec. 22.141. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶8. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 155, sec. 
8.312. 

22.142  Requirement of clarity in statutes 
and rules 

22.1421  General principles 

22.14211  In general 
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 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶4. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶5. 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶15-16. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

22.14212  Standing to raise claim of 
lack of clarity in statutes 
and rules 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶53. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶5. 

 For cases dealing with standing to challenged 
statute creating crime as unconstitutionally vague, 
see sec. 22.212. 

22.1422  In statute creating crime 

 For cases dealing with this subject, see sec. 22.21. 

22.1423  In statute creating penalty for 
crime 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 22-2, sec. 22.2111, and p. 36-2, sec. 
36.1821. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-5, sec. 36.1811. 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

22.1424  In rules governing professional 
conduct of attorneys 

 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 
(1991): 1990 Term, p. 30-7, sec. 30.9824. 

22.1425  In procedural statutes 

22.14251  In general 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

22.14252  Where statute in question 
regulates procedure, 
vagueness challenge will 
not lie 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

22.1426  In statutes governing 
commitment proceedings 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

22.1427  When attempting to enjoin, 
under public nuisance statute, 
activities associated with 
prostitution 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶15-16. 

22.1428  In rules and conditions 
imposed on persons released 
under supervision in criminal 
and criminal-related 
proceedings 

22.14281  In rules and conditions 
governing supervised 
release in sexual predator 
(ch. 980) proceeding 

 For cases dealing with this subject, see sec. 
10.76981. 

22.1429  In other statutes and rules 

22.14291  In general 

 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 
762 (1982): 1982 Term, p. 212, sec. 13.1631. 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 
(Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721. 
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 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 37-1, sec. 37.111. 

22.14292  In rule whose violation 
constitutes criminal 
offense 

 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 
(Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721. 

22.143  Limitations on creating 
classifications 

 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 
Term, p. 136, sec. 8.3397. 

 For cases dealing generally with classifications 
based on impermissible factors, see sec. 23.2. 

22.144  Where reasonable people disagree, 
government can adopt one position 
or other, so long as choice does not 
intrude on protected liberty 

 Planned Parenthood v. Casey, 112 S. Ct. 2791 
(1992): 1991 Term, p. 22-2, sec. 22.282. 

22.145  Requirement that statute be 
consistent with substantive due 
process 

 For cases dealing with this subject, see sec. 
22.162. 

22.146  Means chosen by legislature must 
bear reasonable and rational 
relationship to purpose or objective 
of enactment 

22.1461  In general 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶7. 

22.1462  In case of statute creating 
criminal offense 

 For cases dealing with this subject, see sec. 
22.282. 

22.15  Prosecutorial Practices Violating Due 
Process In General 

 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, 
p. 158, sec. 8.341. 

 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, 
p. 110, sec. 8.341. 

22.16  Substantive Due Process 

22.161  General principles 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

 County of Sacramento v. Lewis, 118 S. Ct. 1708 
(1998): 1997 Term, p. 22-2, sec. 22.161. 

 Planned Parenthood v. Casey, 112 S. Ct. 2791 
(1992): 1991 Term, p. 22-1, sec. 22.16. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶80. 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶33. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶42-43. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶33. 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶12. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶10. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶21. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶21. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶17-20. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶35-43. 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶11-12. 
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 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶6-7. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶13. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶29. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 
N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, 
sec. 41.2211. 

22.162  Determining when legislative 
enactment (i.e., statute) violates 
substantive due process 

22.1621  In general 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶12. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶6-18. 

22.1622  When statutory scheme 
impinges on fundamental 
liberty 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶4. 

22.163  Substantive rights guaranteed by 
due process clause in general 

 Washington v. Glucksberg, 117 S. Ct. 2258 (1997): 
1996 Term, p. 22-1, sec. 22.161. 

22.164  Method of analysis for determining 
rights protected by substantive due 
process 

 Washington v. Glucksberg, 117 S. Ct. 2258 (1997): 
1996 Term, p. 32-5, sec. 32.831. 

22.165  When particular constitutional 
provision provides protection 
against particular sort of 
government behavior, that 
provision, not the more generalized 
notion of "substantive due process," 
must be the guide for analyzing 
claim that particular sort of 
government behavior was 
unconstitutional 

 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 
2002 Term USSC-6. 

 Conn v. Gabbert, 119 S. Ct. 1292 (1999): 1998 
Term, p. 22-1, sec. 22.162. 

 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 
Term, p. 22-3, sec. 22.341. 

 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 
N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, 
sec. 1.7632. 

22.166  Concept of substantive due process 
limited 

 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 
Term, p. 22-1, sec. 22.122. 

22.167  Insofar as due process right to 
notice of statutory provision 
affecting property rights is 
concerned, it is enough that 
legislature enact and publish law 
and afford citizenry reasonable 
opportunity to familiarize itself 
with law's terms and to comply 
with it 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

22.168  Consistency of particular statute 
with substantive due process 

22.1681  Statute providing for life 
sentence without parole for 
person who has previously 
committed serious child sex 
offense ("two strikes" law) does 
not violate substantive due 
process 

 For cases dealing with this subject, see sec. 
31.6412. 
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22.1682  Sex offender reporting 
requirement and registry 

22.16821  In general 

 Connecticut Department of Public Safety v. Doe, 123 
S. Ct. 1160 (2003), 2002 Term USSC-13. 

22.16822  For juveniles 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶17-22. 

22.1683  Statute proscribing sexual 
assault of a child but not 
recognizing victim's 
affirmative misrepresentation 
of age as defense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶42-50. 

22.1684  Statute creating earned release 
program 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶21. 

22.1685  Statute using "likely" in 
standard for commitment 
under ch. 980 

 For cases dealing with this subject, see sec. 
10.71533. 

22.169  Other matters 

22.1691  Tests for violation of equal 
protection and for violation of 
substantive due process are 
similar 

 For cases dealing with this subject, see sec. 
23.157. 

22.1692  When statute reasonably 
addresses dangers created by 
one group of offenders, it does 
not violate substantive due 
process because it does not 
apply to all offenders to whom 
it might have been applied 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶31. 

22.1693  Consistency with substantive 
due process of provisions of ch. 
980 (sexually violent persons 
commitment) 

 For cases dealing with this subject, see secs. 
10.7152 and 10.7153. 

22.1694  No substantive due process 
right to postconviction access to 
DNA evidence 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

22.17  Strict-Scrutiny Due-Process Analysis 

22.171  When strict-scrutiny analysis 
required 

22.1711  Legislation that restricts 
fundamental liberty requires 
application of strict scrutiny as 
part of due process analysis 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶6. 

22.172  What must be shown to survive 
strict-scrutiny analysis 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶6. 

22.18  Appellate Review Of Due Process 
Determinations 

22.181  Standard of review 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶14. 

22.1811  In general 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶17. 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶10. 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶27. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶25. 
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 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶7. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶4. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶14. 

22.1812  When increase in sentence after 
successful appeal is challenged 
as violative of due process 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶27. 

22.1813  Of determination whether 
statutory requirements accord 
with due process 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶19. 

22.19  Other Principles 

22.191  Standing to raise due process 
challenge 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4.12222. 

22.192  Burden of proof on question 
whether there has been due process 
violation 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶37. 

22.193  Simply labeling an alleged 
procedural error as a constitutional 
want of due process does not make 
it so 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9. 

22.2  Due Process Requirements Relating To 
Creating Criminal Offense 

22.21  Statute Creating Offense Must Give 
Fair Notice That Conduct Prohibited 
(Vagueness) 

22.211  Determining when statute creating 
criminal offense is 
unconstitutionally vague 

22.2111  In general 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 Gonzales v. Carhart, 127 S. Ct. 1610 (2007). 

 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, 
p. 30-9, sec. 30.9816. 

 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 
1998 Term, p. 22-2, sec. 22.2111. 

 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 
Term, p. 22-1, sec. 22.211. 

 United States v. Aguilar, 115 S. Ct. 2357 (1995): 
1994 Term, p. 22-1, sec. 22.211. 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 22-1, sec. 22.211. 

 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 
Term, p. 22-1, sec. 22.2111. 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 22-2, sec. 22.2111. 

 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, 
p. 38-7, sec. 38.7841. 

 City of Akron v. Akron Center for Reproductive 
Health, 103 S. Ct. 2481 (1983): 1982 Term, p. 181, 
sec. 12.251. 

 Kolender v. Lawson, 103 S. Ct. 1855 (1983): 1982 
Term, p. 59, sec. 3.7111. 

 Ivey v. Alaska, 102 S. Ct. 1699 (1982): 1981 Term, 
p. 49, sec. 3.7111. 

 Village of Hoffman Estates v. Flipside, Hoffman 
Estates, Inc., 102 S. Ct. 1186 (1982): 1981 Term, p. 49, 
sec. 3.7111. 

 Shepherd Construction Co. v. Georgia, 102 S. Ct. 626 
(1981): 1981 Term, p. 183, sec. 12.7921. 

 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 39, sec. 3.7111. 

 United States v. Batchelder, 99 S. Ct. 2198 (1979): 
1978 Term, p. 35, sec. 3.7111. 

 Dunn v. United States, 99 S. Ct. 2190 (1979): 1978 
Term, p. 131, sec. 12.314. 
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 Colautti v. Franklin, 99 S. Ct. 675 (1979): 1978 
Term, p. 35, sec. 3.7111. 

 Lockett v. Ohio, 98 S. Ct. 2954 (1978): 1977 Term, 
p. 30, sec. 3.7111. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶35. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 33-2, sec. 33.2111. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 22-1, sec. 22.211. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 22-2, sec. 22.211. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-2, sec. 34.211. 

 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 
N.W.2d 562 (1989): 1988 Term, p. 22-1, sec. 22.3111. 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 22-1, sec. 22.3111. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-5, sec. 35.521. 

 State v. Sarlund, 139 Wis. 2d 386, 407 N.W.2d 544 
(1987): 1986 Term, p. 246, sec. 12.7971. 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 174, sec. 12.331. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 
(1983): 1982 Term, p. 203, sec. 12.7921. 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 49, sec. 3.7111. 

 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 
(1981): 1980 Term, p. 95, sec. 8.337. 

 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 
853 (1980): 1979 Term, p. 40, sec. 3.7111. 

 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 40, 
sec. 3.7111. 

 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 
786 (1980): 1979 Term, p. 40, sec. 3.7111. 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 35, sec. 3.7111. 

 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 
(1978): 1978 Term, p. 35, sec. 3.7111. 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 30, sec. 3.7111. 

 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 
(1978): 1977 Term, p. 30, sec. 3.7111. 

 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 
(1977): 1977 Term, p. 30, sec. 3.7111. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶18. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶35-37. 

 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 
445, 701 N.W.2d 54, at ¶13. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶14. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶13. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶10. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶12. 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶11-
12. 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 
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 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38.21, sec. 38.5212. 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-5, sec. 36.1811. 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211. 

 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411. 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-3, sec. 35.811. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-20, sec. 9.4521. 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

 State v. Williams, 156 Wis. 2d 296, 456 N.W.2d 
864 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.743. 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.251. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 233, sec. 12.7241. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 67, sec. 3.7111. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 67, sec. 3.7111. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123. 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 56, sec. 3.7111. 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641. 

 State v. Muehlenberg, 118 Wis. 2d 502, 347 
N.W.2d 914 (Ct. App. 1984): 1983 Term, p. 232, sec. 
12.7621. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 
12.561. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 228, sec. 12. 
7241. 

 State v. Schmit, 115 Wis. 2d 657, 340 N.W.2d 752 
(Ct. App. 1983): 1983 Term, p. 76, sec. 3.7111. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 183, sec. 12.311. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 195, sec. 12.7521. 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 60, sec. 
3.7111. 
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 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 60, sec. 3.7111. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111. 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 40, sec. 3.7111. 

 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 
N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 35, sec. 
3.7111. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 35, sec. 3.7111. 

 For cases dealing generally with the requirement 
of clarity in statutes and rules, see sec. 22.142. 

22.2112  Statute does not fail to give fair 
notice because its meaning has 
been the subject of conflicting 
judicial interpretations 

 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 
Term, p. 22-2, sec. 22.2112. 

22.2113  Statute is not 
unconstitutionally vague 
simply because it is ambiguous 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

22.2114  Statute is not 
unconstitutionally vague if by 
ordinary process of 
construction a practical or 
sensible meaning may be given 
to it 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶13. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶10. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

22.2115  Statute is not 
unconstitutionally vague 
simply because courts may 
disagree on its construction 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

22.2116  Statute is not 
unconstitutionally vague 
simply because one must 
consult dictionary to ascertain 
its meaning 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

22.2117  Use of standard of 
reasonableness does not render 
statute vague 

 For cases dealing with this subject, see sec. 
22.213. 

22.2118  Providing "reasonable person" 
standard for evaluating 
defendant's conduct establishes 
requisite objective standard for 
enforcement 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶43. 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

22.2119  Other matters 

22.21191  Constitutional proscription 
on vague statutes is same 
under both federal and 
state constitutions 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 
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22.21192  Statute creating criminal 
offense is 
unconstitutionally vague if 
penalty for offense is 
increased based on 
subsequent conduct of 
offender 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶8. 

22.212  Standing to raise vagueness 
challenge (challenger's right to 
raise hypothetical situations to 
demonstrate statute's vagueness) 

22.2121  In general 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, 
p. 30-9, sec. 30.9816. 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 22-2, sec. 22.212. 

 Maynard v. Cartwright, 108 S. Ct. 1853 (1988): 
1987 Term, p. 22-1, sec. 22.3112. 

 Village of Hoffman Estates v. Flipside, Hoffman 
Estates, Inc., 102 S. Ct. 1186 (1982): 1981 Term, p. 49, 
sec. 3.7111. 

 County Court of Ulster County v. Allen, 99 S. Ct. 
2213 (1979): 1978 Term, p. 35, sec. 3.7112. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 33-2, sec. 33.2111. 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 30, sec. 3.7112. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶45. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶12. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-20, sec. 9.4521. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 33-7, sec. 33.521. 

 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 
190 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.211. 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 106, sec. 7.561. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 
12.561. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 231, sec. 12.7311. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 183, sec. 12.311. 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 60, sec. 
3.7112. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111. 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 40, sec. 3.7112. 

 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 
N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 35, sec. 
3.7112. 

22.2122  In First Amendment context 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

22.213  Use of standard of reasonableness 
does not render statute vague 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶50. 
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 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶38-48. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 242, sec. 12.7921. 

22.214  Definition of intent providing 
alternatives of purpose and 
knowledge is not 
unconstitutionally vague 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

22.215  Vagueness in penalty provision 

 For cases dealing with this subject, see sec. 
22.1423. 

22.216  Finding statute ineffective to give 
fair notice that conduct prohibited 
because statute has fallen into 
disuse 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 

22.217  Procedural statute is not proper 
subject for "void for vagueness" 
challenge 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

22.218  Determining whether particular 
words or phrases are 
unconstitutionally vague 

22.2181  "Explosive compound" or 
"explosives" 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

22.2182  "Reasonable person" 

 For cases dealing with this subject, see sec. 
22.2118. 

22.2183  "Reasonable" 

 For cases dealing with this subject, see sec. 
22.213. 

22.2184  "Verbally" 

 For cases dealing with this subject, see sec. 
38.65312. 

22.2185  "Indecent" 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

22.2186  "Annoying" 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

22.219  Other and related matters 

22.2191  Requirement of clarity in 
administrative rule whose 
violation constitutes criminal 
offense 

 For cases dealing with this subject, see sec. 
22.14292. 

22.2192  When statute subject to facial 
challenge on account of 
vagueness 

 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 
1998 Term, p. 22-2, sec. 22.2111. 

22.2193  Appellate review of 
determination whether statute 
creating crime is 
unconstitutionally vague 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶35. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶13. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶10. 

22.22  Creation Of Strict Liability Criminal 
Offense 

22.221  In general 

 Robinson v. Pennsylvania, 102 S. Ct. 2898 (1982): 
1981 Term, p. 154, sec. 12.311. 
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 Newton v. Arkansas, 102 S. Ct. 77 (1981): 1981 
Term, p. 166, sec. 12.571. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 230, sec. 12.7211. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 
574 (1985): 1984 Term, p. 186, sec. 12.281. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 180, sec. 12.7711. 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 181, sec. 12.7811. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912, and p. 36-3, sec. 36.1913. 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 
38.8711. 

 For cases dealing with limitations on 
punishment for strict-liability criminal offenses, 
see sec. 22.613. 

 For cases dealing generally with strict liability 
for criminal offenses, see sec. 31.76. 

22.222  When statute inhibits freedom of 
expression (e.g., freedom of speech 
or of the press); when freedom of 
expression is implicated 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

22.23  Elimination Of Particular Element In 
Creating Crime 

22.231  Culpable mental state 

 For cases dealing with this subject, see sec. 22.22. 

22.232  Causal relationship between 
defendant's conduct and proscribed 
harm 

 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 
574 (1985): 1984 Term, p. 186, sec. 12.281. 

22.233  Other elements 

22.24  Creation Of Multiple Proscriptions On 
Same Conduct 

22.241  Overlapping criminal statutes 
proscribing same conduct 

 United States v. Batchelder, 99 S. Ct. 2198 (1979): 
1978 Term, p. 81, sec. 8.516. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 
(1979): 1979 Term, p. 103, sec. 8.641. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶12. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 84, sec. 8.535. 

 For cases dealing with sentencing when 
proscribed conduct violates two statutes with 
different penalties, see sec. 9.49951. 

 For cases dealing with equal protection 
limitations on creation of overlapping statutes 
proscribing same conduct, see sec. 23.41. 

22.242  Criminal offense and civil offense 
proscribing same conduct 

 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 
(1979): 1979 Term, p. 103, sec. 8.642. 

 For cases dealing with equal protection 
limitations on state statute and municipal 
ordinance proscribing same conduct, see sec. 23.43. 
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22.25  Creation Of Criminal Offense Based 
On Administrative Determination 

22.251  Where administrative 
determination plays critical role in 
criminalizing conduct, there must 
be some meaningful review of 
administrative proceeding 

 United States v. Mendoza-Lopez, 107 S. Ct. 2148 
(1987): 1986 Term, p. 156, sec. 8.3392. 

22.26  Criminalizing Particular Conduct 

22.261  Operation of motor vehicle with 0.1 
grams or more of alcohol in 210 
liters of breath 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-1, sec. 37.2111. 

22.262  Failure to pay occupational tax on 
criminal activity, e.g., dealing in 
controlled substances 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811. 

22.263  Delivery, or possession with intent 
to deliver, controlled substance 
within 1000 feet of school or other 
statutorily designated premises 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

22.264  Operation of motor vehicle with 
detectable amount of restricted 
controlled substance in one's blood 

 For cases dealing with this subject, see sec. 
37.2213. 

22.265  Causing injury by operation of 
motor vehicle with detectable 
amount of restricted controlled 
substance in one's blood 

 For cases dealing with this subject, see sec. 
33.3413. 

22.27  Criminalizing Status 

22.271  In general 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶31. 

22.28  Prescribing Punishment For Criminal 
Offense 

 For cases dealing with this subject, see sec. 22.61. 

22.29  Other Matters Relating To Creating 
Criminal Offense 

22.291  Due process limits on defining 
single offense with mental state 
that is satisfied by alternative states 
of mind 

 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 
Term, p. 8-14, sec. 8.6122. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

22.292  Means chosen by legislature must 
bear reasonable and rational 
relationship to purpose or objective 
of enactment 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶7. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

22.293  Where reasonable people disagree, 
government can adopt one position 
or other, so long as choice does not 
intrude on protected liberty 

 Planned Parenthood v. Casey, 112 S. Ct. 2791 
(1992): 1991 Term, p. 22-2, sec. 22.282. 

22.294  Unforeseeable judicial construction 
of statute creating criminal offense, 
or unforeseeable judicial 
interpretation of common law, that 
has effect of criminalizing 
defendant's conduct or enlarging 
his punishment 

 For cases dealing with this subject, see sec. 
22.872. 
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22.295  Creating two related but discrete 
offenses, both of which may be 
charged and submitted to jury, but 
with respect to which there may be 
only one conviction and 
punishment 

22.2951  In general 

 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 
628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶9-13. 

22.2952  Drunk driving statute that 
proscribes operating motor 
vehicle while intoxicated and 
operating motor vehicle with 
prohibited alcohol 
concentration and permits 
charging both offenses and 
submitting both offenses to 
jury, but prohibits conviction 
and punishment for both 
offenses 

 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 
628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶9-13. 

22.3  Due Process Requirements Relating To 
Charging Criminal Offense 

22.31  Delay In Filing Charge 

22.311  Due process protects against delay 
in filing charge 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶17. 

22.312  When due process denied by delay 
in filing charge 

22.3121  Test for determining due 
process violation: need to show 
deliberate delay to gain 
advantage and prejudice to 
defense 

 United States v. Gouveia, 104 S. Ct. 2292 (1984): 
1983 Term, p. 77, sec. 3.74. 

 United States v. $8,850 In United States Currency, 
103 S. Ct. 2005 (1983): 1982 Term, p. 228, sec. 
13.9111. 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 50, sec. 3.74. 

 United States v. MacDonald, 102 S. Ct. 1497 (1982): 
1981 Term, p. 42, sec. 3.52. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶45. 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 22-4, sec. 22.441. 

 State v. Frase, 138 Wis. 2d 473, 406 N.W.2d 411 
(1987): 1986 Term, p. 241, sec. 12.7672. 

 State v. Rivest, 106 Wis. 2d 406, 316 N.W.2d 395 
(1982): 1981 Term, p. 36, sec. 2.96. 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶29-33. 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶9-
24. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 22-2, sec. 22.3111. 

 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 22-3, sec. 22.311. 

 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 
(Ct. App. 1988): 1987 Term, p. 22-4, sec. 22.442. 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 207, sec. 12.7644. 

 State v. Davis, 95 Wis. 2d 55, 288 N.W.2d 870 (Ct. 
App. 1980): 1979 Term, p. 41, sec. 3.74. 

22.3122  Comparison of state and 
federal tests for determining 
when due process violation 
occurs 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 22-2, sec. 22.3111. 

22.313  Delay for specific purposes 

22.3131  To prejudice defense 

 For cases dealing with this subject, see sec. 
22.312. 

22.3132  To avoid juvenile court 
jurisdiction 
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 For cases dealing with this subject, see secs. 
42.42 and 42.92. 

22.314  Other and related matters 

22.3141  Periods of delay covered by 
due process analysis as 
opposed to speedy trial 
analysis 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 30.12. 

22.3142  Right to speedy trial 

 For cases dealing with this subject, see sec. 30.1. 

22.32  Notice Of Charge 

22.321  In general 

 For cases dealing with this subject, see sec. 30.91. 

22.322  Alleging time of offense 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 21, sec. 2.322. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶30-34. 

22.323  Notice regarding repeater status 

22.3231  In general 

 For cases dealing with this subject, see sec. 
31.62423. 

22.3232  Due process does not require 
allegation of repeater status in 
information, if allegation made 
in complaint 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 22-2, sec. 22.322. 

 Skate v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 
(Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511. 

22.33  Increasing Charge 

22.331  Increasing charge after defendant 
invokes rights 

22.3311  After invocation of right to 
appeal 

 For cases dealing with this subject, see sec. 
22.8144. 

22.3312  After invocation of other rights 

22.332  Increasing charge under other 
circumstances 

22.34  Other Matters Relating To Charging 
Criminal Offense 

22.341  Defendant's right to be free from 
prosecution without probable cause 

 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 
Term, p. 22-3, sec. 22.341. 

22.342  Charging criminal offense for 
coercive or other improper purpose 

 For cases dealing with this subject, see sec. 
12.4292. 

22.343  Deciding to bring successive 
prosecutions with respect to 
related, but separate, offenses 
rather than prosecuting all offenses 
in single prosecution 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

22.344  Charging offenses with respect to 
which evidence was introduced in 
prior prosecution of different 
offense, when trial court admitted 
evidence at prior prosecution with 
admonition that district attorney 
would not be permitted to 
prosecute offense if he adduced 
evidence regarding it 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

22.345  Charging multiple offenses based 
on one act or transaction 

22.3451  In general 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶20. 

22.3452  Charging both attempt and 
conspiracy to commit same 
offense 
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 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶20. 

22.346  Defendant has no due process right 
to notice that state is issuing 
complaint or seeking arrest warrant 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶28. 

22.347  Charging crime with more severe 
penalty when offense with less 
serious penalty also covers 
defendant's conduct 

 For cases dealing with this subject, see sec. 
22.241. 

22.4  Due Process Requirements Relating To 
Evidence 

22.41  Relating To Securing Evidence 

22.411  Identification procedures 

 For cases dealing with this subject, see sec. 3.1. 

22.412  Interrogation procedures 

22.4121  Police misinforming an 
inquiring attorney about their 
plans concerning suspect they 
plan to interrogate 

 For cases dealing with this subject, see sec. 
2.1971. 

22.4122  Promise to suspect's counsel 
not to question suspect 

 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. 
App. 1987): 1987 Term, p. 2-7, sec. 2.311. 

22.4123  With respect to use of 
defendant's involuntary 
statements, rights conferred by 
due process clause and Fifth 
Amendment are coextensive 

 For cases dealing with this subject, see sec. 
24.8993. 

22.4124  Need to electronically record 
statements taken from 
defendant by law enforcement 
officer 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶18-20. 

 For cases dealing generally with the suppression 
of a defendant's statement because it was not 
recorded, see sec. 2.5462. 

22.4125  Other matters 

 For cases dealing generally with interrogation 
and confessions, see chapter 2. 

22.413  Securing evidence from suspect's 
person (e.g., pumping stomach 
contents) 

 For cases dealing with fourth amendment 
limitations on securing evidence from suspect's 
person, see. sec. 1.632. 

 For cases dealing with self-incrimination 
limitations on securing evidence from suspect's 
person, see sec. 24.62. 

22.414  No requirement that state collect all 
possible exculpatory evidence 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 145, sec. 8.337. 

22.415  No requirement that state perform 
all possible tests on evidence 

 Arizona v. Youngblood, 109 S. Ct. 333 (1988): 1988 
Term, p. 22-1, sec. 22.3321. 

22.416  Offering person deal that requires 
him to "turn in" a certain number of 
citizens 

 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 
(Ct. App. 1989): 1988 Term, p. 22-3, sec. 22.425. 

22.42  Relating To Preserving Evidence 

22.421  Destruction of material evidence 

22.4211  In general 

 Illinois v. Fisher, 124 S. Ct. 1200 (2004). 

 Arizona v. Youngblood, 109 S. Ct. 333 (1988): 1988 
Term, p. 22-1, sec. 22.3321. 

 California v. Trombetta, 104 S. Ct. 2528 (1984): 
1983 Term, p. 172, sec. 8.352. 
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 State v. Bauer, 127 Wis. 2d 125, 377 N.W.2d 175 
(1985): 1985 Term, p. 124, sec. 8.341. 

 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 
(1984): 1983 Term, p. 122, sec. 5.8321. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 171, sec. 8.331. 

 State v. Ehlen, 119 Wis. 2d 451, 351 N.W.2d 503 
(1984): 1983 Term, p. 123, sec. 5.8321. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 63, sec. 8.553. 

 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 
647 N.W.2d 430, 2001 Term WCA-438, at ¶13-14. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶16-18. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 22-2, sec. 22.4211. 

 State v. Greenwold, 189 Wis. 2d 59, 525 N.W.2d 
294 (Ct. App. 1994): 1994 Term, p. 22-2, sec. 
22.4211. 

 State v. Greenwold, 181 Wis. 2d 881, 512 N.W.2d 
237 (Ct. App. 1994): 1993 Term, p. 22-4, sec. 
22.4211. 

 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 
(Ct. App. 1988): 1988 Term, p. 22-2, sec. 22.3321. 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 22-2, sec. 22.332. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 22-2, sec. 22.332. 

 Ozaukee County v. Flessas, 140 Wis. 2d 122, 409 
N.W.2d 408 (Ct. App. 1987): 1986 Term, p. 112, sec. 
5.822. 

 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 
(Ct. App. 1986): 1986 Term, p. 158, sec. 8.342. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 125, sec. 8.341. 

 State v. Oinas, 125 Wis. 2d 487, 373 N.W.2d 463 
(Ct. App. 1985): 1985 Term, p. 125, sec. 8.341. 

 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 
(Ct. App. 1985): 1984 Term, p. 145, sec. 8.337. 

 State v. Bauer, 123 Wis. 2d 444, 368 N.W.2d 59 
(Ct. App. 1985): 1984 Term, p. 146, sec. 8.341. 

 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 124, sec. 5.8323. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.421. 

 State v. Hauf, 109 Wis. 2d 641, 327 N.W.2d 170 
(Ct. App. 1982): 1982 Term, p. 94, sec. 5.832. 

 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 
641 (Ct. App. 1981): 1981 Term, p. 83, sec. 5.8321. 

 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. 
App. 1980): 1980 Term, p. 154, sec. 13.66. 

22.4212  Effect of defendant's failure to 
make timely demand for 
evidence 

 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 
(Ct. App. 1988): 1988 Term, p. 22-2, sec. 22.3321. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 125, sec. 8.341. 

22.4213  Effect of defendant's request 
for evidence in discovery 
motion 

 Illinois v. Fisher, 124 S. Ct. 1200 (2004). 

22.4214  Effect of fact that evidence was 
essential to and determinative 
of outcome of case, i.e., was 
central to state's case, or, 
depending on outcome of 
testing of it, could become 
central to defendant's defense 

 Illinois v. Fisher, 124 S. Ct. 1200 (2004). 

22.4215  State and federal due process 
standards governing 
destruction of material 
evidence are the same 

 State v. Greenwold, 189 Wis. 2d 59, 525 N.W.2d 
294 (Ct. App. 1994): 1994 Term, p. 22-2, sec. 
22.4211. 

22.4216  Post-trial destruction of 
evidence 
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 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 
647 N.W.2d 430, 2001 Term WCA-438, at ¶1-19. 

22.422  Deportation of material witness 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 111, sec. 8.356. 

22.43  Relating To Disclosing Evidence 

22.431  Disclosure of exculpatory evidence 

 For cases dealing with this subject, see sec. 6.81. 

22.432  Disclosure of identity of informant 

22.4321  General principles 

 California v. Trombetta, 104 S. Ct. 2528 (1984): 
1983 Term, p. 172, sec. 8.352. 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 77, sec. 5.67. 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 100, sec. 8.526. 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶15-32. 

 State v. Dowe, 120 Wis. 2d 192, 352 N.W.2d 660 
(1984): 1984 Term, p. 108, sec. 5.67. 

 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 
(1982): 1981 Term, p. 78, sec. 5.67. 

 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 
2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at 
¶1-21. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 
(Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71. 

 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 
(Ct. App. 1981): 1981 Term, p. 80, sec. 5.67. 

 For cases dealing with the evidentiary privilege 
to refuse to disclose the identity of an informant, 
see sec. 17.7. 

22.4322  Appellate remedy for trial 
court's improper failure to 
disclose identity of informant 

22.43221  When defendant convicted 
of multiple counts, and 
informant was witness to 
activity underlying only 
certain counts, only those 
latter counts will be 
reversed 

 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 
2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at 
¶1, 19-21. 

22.43222  When trial court failed to 
follow proper procedures 
in denying defendant 
access to informant's 
identity, conviction will be 
conditionally reversed, 
with remand to trial court 
to follow proper 
procedures 

 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 
2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at 
¶19-21. 

22.4323  Related matters 

22.43231  Evidentiary privilege to 
refuse to disclose identity 
of informant 

 For cases dealing with this subject, see sec. 17.7. 

22.44  Relating To Accused's Access To 
Evidence 

22.441  Access to material evidence 

22.4411  In general 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 209, sec. 13.6341. 

 Rock County Department of Social Services v. 
DeLeu, 143 Wis. 2d 508, 422 N.W.2d 142 (Ct. App. 
1988): 1987 Term, p. 42-7, sec. 42.641. 

 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 
(Ct. App. 1986): 1986 Term, p. 70, sec. 3.8111. 
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22.4412  State's obligation to retain and 
preserve material evidence 

 For cases dealing with this subject, see sec. 
22.421. 

22.4413  No requirement that state 
collect all possible exculpatory 
evidence 

 For cases dealing with this subject, see sec. 
22.414. 

22.4414  No requirement that state 
perform all possible tests on 
evidence 

 For cases dealing with this subject, see sec. 
22.415. 

22.4415  Deportation of material witness 

 For cases dealing with this subject, see sec. 
22.422. 

22.442  Access to state's witnesses 

22.4421  Defense access to witnesses 
during trial in general 

 For cases dealing with this subject, see sec. 8.83. 

22.4422  Prosecutor's obligations 
relating to communication 
between prosecution witness 
and defense counsel 

 For cases dealing with this subject, see sec. 8.832. 

22.4423  Deportation of material witness 

 For cases dealing with this subject, see sec. 
22.422. 

22.443  Access to identity of witnesses 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

22.444  Access to particular items of 
evidence 

22.4441  Victim's confidential mental 
health treatment records 

 For cases dealing with this subject, see secs. 
6.89211 and 6.893. 

22.4442  Other items 

 For cases dealing with this subject, see sec. 6.892. 

22.445  Defendant has no right to 
immunity for witness to obtain 
witness's testimony 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 28-1, sec. 28.212. 

 For cases dealing with the question whether the 
failure to immunize a witness so the defendant can 
obtain his testimony violates the defendant's right 
to present a defense, see sec. 28.212. 

22.446  Indigent's right to psychiatrist's 
assistance at state's expense 

 For cases dealing with this subject, see sec. 
6.6422. 

22.447  Testing of evidence by state crime 
lab at defendant's request 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 6-29, sec. 6.896. 

 For cases dealing generally with a defendant's 
right under sec. 165.79(1), Stats., to have a state 
crime lab conduct analysis of evidence at this 
request, see sec. 6.8982. 

22.448  Defendant's due process right to 
pretrial discovery in general 

 For cases dealing with this subject, see sec. 6.891. 

22.449  Other matters 

22.4491  Accused's entitlement to 
pretrial psychological 
examination of victim when 
state gives notice that it intends 
to introduce evidence 
generated by psychological 
examination of victim by state's 
experts 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶14. 

http://www.wicourts.gov/html/ca/00/00-2916.htm�


22-26 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

22.4492  Defendant's right to have trial 
court make in camera 
inspection of documents or 
records (e.g., victim's mental 
health treatment records) that 
are privileged or protected or in 
possession of third parties to 
determine whether they 
contain exculpatory evidence 
and to have access to those 
documents or records if they 
are found to contain 
exculpatory evidence after in 
camera inspection 

 For cases dealing with this subject, see sec. 6.893. 

22.4493  Intimidating defense witness 

 For cases dealing with this subject, see sec. 
22.4534. 

22.4494  Arrest of defense witness 
immediately before trial 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

22.4495  Postconviction access to 
evidence 

22.44951  Accused has no 
constitutional right to 
postconviction access to 
DNA evidence 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

22.45  Relating To Presenting Evidence At 
Trial 

22.451  General principles relating to due 
process limitations on the 
introduction of evidence at trial 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

22.452  Knowing use of false evidence 

 Banks v. Dretke, 124 S. Ct. 1256 (2004). 

 California v. Trombetta, 104 S. Ct. 2528 (1984): 
1983 Term, p. 172, sec. 8.352. 

 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, 
p. 110, sec. 8.342. 

 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 160, sec. 8.345. 

 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 
(1984): 1983 Term, p. 78, sec. 3.812. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶36. 

 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 
(Ct. App. 1995): 1994 Term, p. 22-5, sec. 22.455. 

 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 
(Ct. App. 1991): 1990 Term, p. 22-2, sec. 22.452. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 160, sec. 8.345. 

 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 
N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 40, sec. 
4.38. 

22.453  Prosecutor's interaction with 
witnesses 

22.4531  Offering witness inducements 
to testify in particular fashion 
that rise to level of coercion or 
provide incentive to perjury 

 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 159, sec. 8.343. 

 State v. Nerison, 130 Wis. 2d 313, 387 N.W.2d 128 
(Ct. App. 1986): 1985 Term, p. 126, sec. 8.344. 

22.4532  Offering or granting 
concessions to witness (e.g., 
accomplice) in exchange for 
testimony against defendant 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶24. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

22.4533  Granting witness immunity for 
future perjury 
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 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 159, sec. 8.343. 

22.4534  Intimidating defense witness 

22.45341  In general 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

 For cases dealing with when prosecutorial 
intimidation of defense witnesses violates a 
defendant's right to present a defense, see sec. 
28.62. 

22.45342  By threat of criminal 
prosecution 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 
(Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113. 

22.454  Reliance on, or use of, unreliable 
evidence 

22.4541  General principles 

22.45411  In general 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

22.45412  Evidence that is incredible 
as a matter of law 

 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 
(1987): 1986 Term, p. 161, sec. 8.347. 

22.45413  Evidence that is inherently 
unreliable 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶14-17. 

22.45414  Evidence that is shown to 
be questionable through 
post-conviction submission 
of countervailing evidence 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

22.4542  Particular contexts 

22.45421  Eyewitness identification 
testimony 

 For cases dealing with this subject, see sec. 3.1. 

22.45422  DNA evidence 

 For cases dealing with this subject, see sec. 
18.676. 

22.455  Prosecutor's calling expert knowing 
he cannot recall basis for opinion 

 Delaware v. Fensterer, 106 S. Ct. 292 (1985): 1985 
Term, p. 133, sec. 8.672. 

22.456  Admission and exclusion of 
particular evidence 

22.4561  Defendant's refusal to take test 
for inebriation 

 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 
Term, p. 200. sec. 12.7624. 

 For cases dealing with the relevancy and 
admissibility of this evidence in general, see sec. 
13.3621. 

 For cases dealing with self-incrimination 
limitations on the admissibility of this evidence, 
see sec. 24.442. 

22.4562  Evidence of other crime on 
which defendant has been 
acquitted 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 29-3, sec. 29.811. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 109, sec. 9.6. 

22.4563  Defendant's silence in face of 
Miranda warning 

 For cases dealing with this subject, see secs. 
20.6123 and 20.6125. 

22.4564  Evidence offered to rebut 
evidence improperly 
introduced by state 

 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 
(1983): 1982 Term, p. 82, sec. 5.141. 

22.4565  Irrelevant evidence 
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 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 
(Ct. App. 1979): 1979 Term, p. 101, sec. 8.541. 

22.4566  Relevant evidence 

 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 
Term, p. 22-5, sec. 22.4511. 

 For cases dealing with the exclusion of evidence 
relevant to element defendant does not contest, see 
sec. 22.4592. 

22.4567  Videotaped statements of 
children 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

22.457  Prosecutor's use of coerced (i.e., 
involuntary) statement of witness 

22.4571  In general 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶14-24. 

22.4572  Test for determining when 
involuntariness of witness's 
statement renders it 
inadmissible 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶17-32. 

22.4573  Procedures to be followed in 
determining when 
involuntariness of witness's 
statement renders it 
inadmissible 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶33-39. 

22.4574  Burden of persuasion and 
standard of proof on question 
whether statement should be 
suppressed 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶38-39. 

22.4575  Application of test to particular 
circumstances 

 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 
N.W.2d 423, 2001 Term WSC-91, at ¶40-43. 

22.458  Other matters relating to 
presenting evidence at trial 

22.4581  Use, for impeachment 
purposes, of statement 
obtained by questioning 
defendant after promise made 
to defense counsel not to 
engage in such questioning 

 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 
(Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332. 

22.4582  Having defense witness testify 
in jail uniform and/or shackles 

 For cases dealing with this subject, see sec. 
22.588. 

22.4583  Presenting evidence to jury that 
has hearing-impaired juror 

 For cases dealing with this subject, see sec. 
22.587. 

22.4584  Introduction of evidence 
relating to alleged crime that 
defendant had previously been 
acquitted of committing for 
purposes of proving guilt of 
crime for which defendant is 
being tried 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

22.4585  Defendant's constitutional 
right to present witnesses and 
other evidence in his defense in 
general 

 For cases dealing with this subject, see chapter 
28. 

22.4586  Prosecutor's use of leading 
questions 

 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 
(Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.3612. 
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22.4587  Use of defendant's testimony at 
prior trial at which state 
introduced evidence relating to 
present offense as other crimes 
evidence and trial court 
informed state it would not be 
permitted to bring prosecution 
for present offense if it 
introduced such evidence 

 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 
(1999): 1998 Term, p. 12-9, sec. 12.6731. 

22.4588  Witness's erroneous testimony 
regarding number of prior 
convictions offered to impeach 
credibility 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

22.459  Other matters relating to 
presenting evidence at trial (cont'd) 

22.4591  Use of judicial notice to 
establish fact necessary for 
conviction 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶13-21. 

22.4592  Due process does not require 
state to refrain from 
introducing relevant evidence 
simply because defendant does 
not contest element to which 
evidence addressed 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

22.4593  Use of prior inconsistent 
statement as substantive 
evidence 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 107, sec. 8.8132. 

 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 
(Ct. App. 1979): 1978 Term, p. 56, sec. 5.3231. 

 For cases dealing generally with use of prior 
inconsistent statements as substantive evidence, 
see sec. 15.212. 

22.4594  Use of judicial notice to 
establish fact necessary for 
conviction 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶18-34. 

22.4595  Use of statements made to 
defense presentence report 
preparer 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶20. 

22.5  Due Process Requirements Relating To 
Criminal Trial 

22.51  Right To Fair Trial In General 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 109, sec. 8.313. 

 Standefer v. United States, 100 S. Ct. 1999 (1980): 
1979 Term, p. 100, sec. 8.523. 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 168, sec. 8.2391. 

 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 
(1983): 1982 Term, p. 82, sec. 5.141. 

22.52  Relating To Judge 

22.521  Requirement of impartiality 

 For cases dealing with this subject, see sec. 30.5. 

22.522  Decision making 

 For cases dealing with this subject, see sec. 22.82. 

22.523  No need for military judge to be 
given fixed term of office 

 Weiss v. United States, 114 S. Ct. 752 (1994): 1993 
Term, p. 30-14, sec. 30.9911. 

22.53  Relating To Jury 

22.531  Juror impartiality 

 For cases dealing with this subject, see sec. 26.23. 

22.532  Juror competency 
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 For cases dealing with this subject, see sec. 26.24. 

22.533  Jury pool representative of fair 
cross-section of community 

 For cases dealing with this subject, see sec. 26.21. 

22.534  Defendant's right to peremptory 
challenge to jurors 

22.5341  In general 

 For cases dealing with this subject, see sec. 8.155. 

22.5342  Defendant has no 
constitutional right to 
peremptory challenge 

 For cases dealing with this subject, see sec. 
8.1554. 

22.5343  Does failure to strike juror for 
cause, which requires 
defendant to exercise 
peremptory strike to remove 
juror, arbitrarily deny 
defendant's right to full 
compliment of peremptory 
challenges and thus violates 
due process? 

 For cases dealing with this subject, see sec. 8.158. 

22.535  Need for unanimous verdict 

 For cases dealing with this subject, see sec. 8.681. 

22.536  Presence on jury of hearing-
impaired juror 

 For cases dealing with this subject, see sec. 
22.587. 

22.537  Juror understanding of English 
language 

 For cases dealing with this subject, see sec. 
26.271. 

22.54  Relating To Defendant's Appearance 

22.541  Shackling and other restraining 
devices (e.g., taser armband) 

22.5411  General principles for 
determining when shackling 
and other restraining devices 
are required and permitted 

22.54111  In general 

 Deck v. Missouri, 125 S. Ct. 2007 (2005). 

 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 
Term, p. 78, sec. 4.892. 

 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 
Term, p. 104, sec. 4.861. 

 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 
(1995): 1994 Term, p. 22-5, sec. 22.5411. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶1-34. 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶6-12. 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 
(Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 22-6, sec. 22.541. 

 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 
329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 22-5, sec. 22.532. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 59, sec. 4.83. 

22.54112  Trial court's affirmative, 
sua sponte duty to inquire 
into necessity for device 
once court becomes aware 
of it 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶32-34. 
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22.54113  Trial court may not defer 
to, or rely primarily on, law 
enforcement procedures; it 
must independently 
determine risk particular 
defendant poses for 
violence or escape 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶33. 

22.54114  Need to set forth reasons in 
record justifying 
restraining devices 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶33. 

22.5412  Waiver of right to complain 
about shackling and other 
restraining devices 

22.54121  In general 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶15-16. 

22.54122  By declining offer of 
clothing that would 
conceal restraining device 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶15-16. 

22.54123  Need to instruct jury that 
restraint is not to be 
considered in assessing 
proof and determining 
guilt 

22.5413  Need to instruct jury that 
restraint is not to be considered 
in assessing proof and 
determining guilt 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶33. 

22.5414  At sentencing phase in capital 
case 

 Deck v. Missouri, 125 S. Ct. 2007 (2005). 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶11. 

22.5415  Need to show prejudice; 
harmless error 

22.54151  Defendant need not 
demonstrate actual 
prejudice to make out a 
due process violation when 
shackling or other 
restraints are improperly 
employed; shackling is 
"inherently prejudicial" 

 Deck v. Missouri, 125 S. Ct. 2007 (2005). 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶9. 

22.54152  Improper shackling may be 
harmless error when 
shackling not visible to 
jury 

 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 
(1995): 1994 Term, p. 22-5, sec. 22.5411. 

22.5416  At proceedings other than 
those conducted before jury 

22.54161  Plea hearing 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶6-12. 

22.54162  Sentencing hearing 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶6-12. 

22.5417  In case of deaf defendant 

22.54171  In general 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶6-12. 

22.54172  At plea hearing 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶6-12. 

22.54173  At sentencing 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶6-12. 
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22.5418  Constitutional rights other than 
due process that are arguably 
implicated in shackling 

22.54181  Right to be meaningfully 
present at proceedings 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶6. 

22.54182  Right to assistance of 
counsel 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶6. 

22.5419  Other matters 

22.54191  Burden of proof on factual 
questions relating to 
whether shackling violated 
due process or other 
constitutional rights 

 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 
N.W.2d 483, at ¶7-8. 

22.54192  Juror's observation of 
defendant in restraints 
outside courtroom 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

22.542  Clothing (e.g., prison garb) 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 Deck v. Missouri, 125 S. Ct. 2007 (2005). 

 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 
Term, p. 78, sec. 4.892. 

 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 
Term, p. 104, sec. 4.861. 

 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 
(Ct. App. 1995): 1995 Term, p. 8-14, sec. 8.6912. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 22-5, sec. 22.532. 

22.543  Gagging 

 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 
Term, p. 78, sec. 4.892. 

22.544  Accompaniment by uniformed 
security officers 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 
Term, p. 78, sec. 4.892. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 
(Ct. App. 1989): 1988 Term, p. 22-5, sec. 22.532. 

 For cases dealing generally with the deployment 
of uniformed security officers in the courtroom, see 
sec. 8.8984. 

22.55  Relating To Defendant's Ability To 
Comprehend, And Intelligently 
Participate In, Proceedings 

22.551  Requirement of competency 

22.5511  Competency to proceed to trial 

 For cases dealing with this subject, see sec. 6.63. 

22.5512  Competency to proceed with 
postconviction motion and 
appeal 

 For cases dealing with this subject, see sec. 
10.165. 

22.5513  Competency to proceed in 
probation or parole revocation 
proceedings 

 For cases dealing with this subject, see sec. 
41.31291. 

22.552  Need for interpreter for one who 
does not understand English 

 For cases dealing with this subject, see sec. 
30.971. 

22.553  Need for interpreter for hearing 
impaired 

22.554  Trial of one suffering from amnesia 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 50, sec. 2.712. 
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 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552. 

 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 
557 (Ct. App. 1987): 1986 Term, p. 163, sec. 8.353. 

22.56  Relating To Presenting Evidence 

22.561  In general 

 For cases dealing with this subject, see sec. 22.45. 

22.562  Defendant's right to present a 
defense 

 For cases dealing with this subject, see chapter 
28. 

22.57  Relating To Submission Of Case To, 
And Decision By, Jury Or Other Fact 
Finder 

22.571  Prosecutor's change in theory of 
case 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 95, sec. 8.353. 

22.572  Right to have jury consider 
defendant's defense 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 145, sec. 8.338. 

 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 
(1982): 1981 Term, p. 186, sec. 12.932. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 92, sec. 4.791. 

 For cases dealing with the defendant's right to 
have the jury instructed on his theory of defense, 
see sec. 8.534. 

22.573  Right to lesser-included offense 
instruction 

 For cases dealing with this subject, see sec. 31.35. 

22.574  Sending exhibits to jury room 
during deliberations 

22.5741  Written or transcribed 
statement of witness 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 97, sec. 4.62. 

 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 
(Ct. App. 1986): 1986 Term, p. 87, sec. 4.62. 

22.5742  Defendant's written confession 
or transcription of defendant's 
oral confession 

22.575  Determination of guilt 

22.5751  Proof beyond a reasonable 
doubt 

 For cases dealing with this subject, see sec. 30.3. 

22.5752  Presumption of innocence 

 For cases dealing with this subject, see sec. 30.94. 

22.5753  Requirement of juror 
unanimity 

 For cases dealing with this subject, see sec. 8.681. 

22.5754  Need for jury agreement on 
particular means by which 
single offense committed 

 For cases dealing with this subject, see sec. 
8.6821. 

22.576  Matters relating to verdict 

22.5761  In general 

 For cases dealing with this subject, see sec. 8.68. 

22.5762  Need for sufficient specificity 
in verdict to identify act or 
alternative acts on which guilt 
is predicated 

 For cases dealing with this subject, see sec. 
8.6898. 

22.5763  Inconsistent verdicts 

 For cases dealing with this subject, see sec. 8.683. 

22.577  Single trial before same fact finder 
on inconsistent defenses 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 81, sec. 8.5195. 
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22.578  Conviction upon charge not made 
or upon charge not tried 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 128, sec. 8.359. 

22.579  Other matters relating to 
submission of case to, and decision 
by, jury or other fact finder 

22.5791  Need for reinstruction not 
indicative of denial of right to 
fair trial 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 52, sec. 4.545. 

22.5792  When two modes of proof of 
guilt submitted to jury, need 
for sufficient evidence to prove 
both 

 For cases dealing with this subject, see sec. 
19.551. 

22.5793  Effect of constitutional 
invalidity of one basis on 
which guilty verdict may have 
been predicated when evidence 
sufficient to support another 
basis of liability 

 For cases dealing with this subject, see sec. 21.54. 

22.5794  Effect of insufficiency of 
evidence as to one basis upon 
which guilty verdict may have 
been predicated when evidence 
sufficient to support another 
basis of liability 

 For cases dealing with this subject, see sec. 
19.551. 

22.5795  Requirement that jury receive 
proper instructions that fully 
and fairly inform it of law to 
apply 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, 
sec. 6.9414. 

22.5796  Defendant cannot be convicted 
of nonexistent crime 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

22.5797  Defendant may not be 
convicted except on the 
evidence adduced against him 

22.57971  In general 

 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432. 

22.57972  Prosecutor's comment on 
defendant's courtroom 
demeanor 

 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 
741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432. 

22.58  Relating To Other Trial Matters 

22.581  Deployment of uniformed law 
enforcement officers in courtroom 
during trial 

 For cases dealing with this subject, see secs. 
8.8984 and 22.544. 

22.582  Television, radio and photographic 
coverage of criminal trial 

22.5821  In general 

 Chandler v. Florida, 101 S. Ct. 802 (1981): 1980 
Term, p. 59, sec. 4.84. 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

 For cases dealing generally with television, radio 
and photographic coverage of criminal trial, see 
sec. 8.892. 

22.5822  Defendant's right to removal of 
microphone from defense table 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

22.583  Spectator conduct 

22.5831  In general 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 
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 For cases dealing generally with spectator 
conduct at trial, see sec. 8.8941. 

22.5832  Wearing button displaying 
victim's image 

 Carey v. Musladin, 127 S. Ct. 649 (2006). 

 For cases dealing generally with spectators 
wearing buttons displaying victim's image at trial, 
see sec. 8.8942. 

22.584  Maintenance of proper decorum at 
trial 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 55, sec. 4.841. 

22.585  Prosecutor's closing argument 

 For cases dealing with this subject, see sec. 8.464. 

22.586  Compelling defendant to take 
antipsychotic drug during trial 

 Sell v. United States, 123 S. Ct. 2174 (2003). 

 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 
Term, p. 8-19, sec. 8.831. 

22.587  Presence on jury of hearing-
impaired juror 

 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 
264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶17. 

 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 
756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582. 

 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 
(Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581. 

22.588  Relating to defense witness's 
appearance 

22.5881  Shackling and other restraints 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542. 

 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 
(Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548. 

22.5882  Clothing (e.g., jail uniform) 

 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 
650 N.W.2d 885, 2002 Term WCA-56, at ¶1-22. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542. 

 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 
(Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548. 

22.589  Other matters 

22.5891  Presence of spectators with 
distinguishing dress or 
adornments that might 
prejudice jury 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

22.5892  Juror's sleeping during 
testimony 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 

 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 
756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582. 

22.5893  Presence on jury of person who 
does not understand English 
language 

 For cases dealing with this subject, see sec. 
26.271. 

22.5894  Fair trials require 
comprehension of the spoken 
word by parties, by witnesses, 
and by fact-finders 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶13. 

 For cases dealing with the need for an 
interpreter for the defendant, see sec. 30.971. 

 For cases dealing with the need for a juror to 
understand the English language, see sec. 26.271. 

 For cases dealing with the need for a witness to 
comprehend the spoken word, see sec. 20.3878. 

22.5895  Defendant's right to be present 
at all stages of trial 

 For cases dealing with this subject, see sec. 8.811. 

http://supct.law.cornell.edu/supct/html/05-785.ZS.html�
http://straylight.law.cornell.edu/supct/search/display.html?terms=Sell&url=/supct/html/02-5664.ZO.html�
http://www.wicourts.gov/html/ca/01/01-1136.htm�
http://www.wicourts.gov/html/ca/01/01-2973.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21469�


22-36 

22.5896  Problems relating to bailiff 
who has charge of jury during 
trial 

 For cases dealing with this subject, see sec. 
8.8952. 

22.6  Due Process Requirements Relating To 
Punishment For Criminal Offense 

22.61  Prescribing Punishment 

22.611  In general 

 Hudson v. United States, 118 S. Ct. 488 (1997): 
1997 Term, p. 22-4, sec. 22.611. 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 36-2, sec. 36.1821, and p. 22-2, sec. 
22.2111. 

22.612  Requirement, in controlled 
substances prosecution, that weight 
of the carrier medium must be 
included when determining the 
appropriate sentencing 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 36-2, sec. 36.1821. 

22.613  Limitations on punishment for 
strict liability criminal offense 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 For cases dealing with due process limitations 
on the creation of a strict-liability criminal offense, 
see sec. 22.22. 

 For cases dealing generally with strict liability 
for criminal offenses, see sec. 31.76. 

22.614  Requirement of clarity in statute 
prescribing penalty 

 For cases dealing with this subject, see sec. 
22.1423. 

22.615  It is not arbitrary or irrational and, 
therefore, not a violation of due 
process, to impose a more severe 
punishment for a second or 
subsequent offense 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶11. 

22.616  It is not arbitrary or irrational and, 
therefore, not a violation of due 
process, to prescribe life 
imprisonment without parole for 
persons previously committing two 
serious felonies while requiring 
only one prior serious sex offense 
to impose that punishment 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶1-36. 

22.617  Due process not violated by 
increasing penalty for offense of 
drunk driving based on events 
(e.g., instances of drunk driving or 
convictions for drunk driving) that 
occurred after commission of 
present offense 

 For cases dealing with this subject, see sec. 
37.21723. 

22.618  Due process not violated by 
prescribing enhanced penalty for 
offense when it is committed in 
school zone 

 For cases dealing with this subject, see sec. 
31.6612. 

22.62  Imposing Punishment 

22.621  Requirement of credit on sentence 
for time served on earlier invalid 
sentence or probation 

22.6211  In general 

 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, 
p. 72, sec. 3.673. 

 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 
(Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511. 

 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 
(Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922. 
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 For cases dealing with whether the protection 
from double jeopardy requires that a defendant 
receive credit for time served on conviction that 
has been set aside when he is reconvicted and 
resentenced, see sec. 29.778. 

22.6212  When earlier sentence is 
unrelated to present sentence 
on which credit is sought 

 State v. Allison, 99 Wis. 2d 391, 299 N.W.2d 286 
(Ct. App. 1980): 1980 Term, p. 79, sec. 6.31. 

22.622  Required disclosure of presentence 
report to defendant 

 For cases dealing with this subject, see sec. 9.192. 

22.623  Defendant's due process rights at 
sentencing hearing 

 For cases dealing with this subject, see sec. 9.13. 

22.624  Defendant's right to be present at 
sentencing proceeding 

 For cases dealing with this subject, see sec. 9.132. 

22.625  Lack of specific guidelines 
controlling imposition of 
consecutive sentences does not 
violate due process 

 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 
279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412. 

22.626  When state attempts to enhance 
punishment because defendant is 
recidivist, due process does not 
require state to prove validity of 
prior conviction by clear and 
convincing evidence 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 31.6232. 

22.627  Different procedures, under Wis. 
Stat. §§ 346.65(2) and 973.12(1), for 
establishing prior offenses that 
render defendant subject to 
increased punishment does not 
violate due process 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 37-5, sec. 37.2151. 

22.628  Using different standard for 
proving prior convictions that 
subject defendant to increased 
punishment for being repeat 
offender under Wis. Stat. § 
343.44(2), than is used under Wis. 
Stat. § 973.12(1), does not violate 
due process 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 

22.629  Other matters 

22.6291  Insofar as proof of sentencing 
factors is concerned, 
application of preponderance-
of-evidence standard at 
sentencing generally satisfies 
due process 

 For cases dealing with this subject, see sec. 
9.1963. 

22.6292  Court's consideration of 
evidence contained in sealed 
document to which defendant 
has no access 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43. 

22.6293  Due process principles 
governing trial court's exercise 
of sentencing discretion have 
not changed with advent of 
truth-in-sentencing; greater 
specification of reason for 
sentence imposed not 
constitutionally required 

 For cases dealing with this subject, see secs. 
9.2185 and 9.2196. 

22.6294  Comparative information on 
sentencing practices, or 
sentencing guidelines, are not 
required in order to impose 
constitutionally valid sentence 

 For cases dealing with this subject, see sec. 
9.2197. 
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22.6295  When punishment for multiple 
offenses is prohibited by 
legislature, imposition of 
punishment for multiple 
offenses violates due process 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶33. 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶9-10, 21. 

22.6296  Prosecutor's obligation to 
comply with plea agreement at 
sentencing 

 For cases dealing with this subject, see sec. 7.153. 

22.63  Increasing Punishment 

22.631  What constitutes increase in 
punishment that will trigger due 
process limitations on increasing 
punishment; determining whether 
increase in sentence has occurred 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶18-20. 

22.632  Upon reconviction after original 
conviction set aside or reversed 

22.6321  In general 

 Alabama v. Smith, 109 S. Ct. 2201 (1989): 1988 
Term, p. 9-11, sec. 9.4711. 

 Poland v. Arizona, 106 S. Ct. 1749 (1986): 1985 
Term, p. 55, sec. 3.6914. 

 Texas v. McCullough, 106 S. Ct. 976 (1986): 1985 
Term, p. 95, sec. 6.492. 

 Wasman v. United States, 104 S. Ct. 3217 (1984): 
1983 Term, p. 149, sec. 6.497. 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 111, sec. 8.355. 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶28-59. 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 
96 (1984): 1983 Term, p. 151, sec. 6.57. 

 State v. Stubbendick, 110 Wis. 2d 693, 329 N.W.2d 
399 (1983): 1982 Term, p. 108, sec. 6.491. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶14. 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶8-15. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37. 

 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 
647 N.W.2d 405, 2001 Term WCA-432, at ¶15. 

 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 
(Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711. 

 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 
(Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922. 

 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 
N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 68, sec. 
6.46. 

 For cases dealing generally with increasing 
sentence upon reconviction after reversal or setting 
aside of original conviction, see sec. 9.4954. 

 For cases dealing with equal protection 
limitations on increasing sentence upon 
reconviction after reversal or setting aside of 
original conviction, see sec. 23.636. 

 For cases dealing with double jeopardy 
limitations on increasing sentence upon 
reconviction after reversal or setting aside of 
original conviction, see sec. 29.63. 

22.6322  Presumption of Judicial 
vindictiveness 

 For cases dealing with this subject, see sec. 
22.6332. 

22.633  Upon resentencing after original 
sentence set aside or reversed 

22.6331  In general 

http://www.wicourts.gov/html/sc/01/01-0826.htm�
http://www.wicourts.gov/html/ca/02/02-2229.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=39250�
http://www.wicourts.gov/html/sc/01/01-3100.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=39250�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35025�
http://www.wicourts.gov/html/ca/01/01-3100.htm�
http://www.wicourts.gov/html/ca/01/01-2398.htm�


22-39 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶32-80. 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶28-59. 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 
170 (1981): 1980 Term, p. 81, sec. 6.513. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶14. 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶8-18. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37. 

 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 
647 N.W.2d 405, 2001 Term WCA-432, at ¶1-18. 

 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 
(Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.21. 

 For cases dealing generally with increasing 
sentence after original sentence set aside or 
reversed, see sec. 9.4955. 

 For cases dealing with double jeopardy 
limitations on resentencing after original sentence 
set aside or reversed, see sec. 29.64. 

22.6332  Presumption of judicial 
vindictiveness 

22.63321  When presumption arises 
in general 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶33-56. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶15-17. 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶8-16. 

22.63322  Presumption does not arise 
when defendant is 
resentenced by different 
judge at his request due to 
non-judicial defect at 
original sentencing hearing 
and resentencing was 
granted by original court in 
which defect occurred 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶33-56. 

22.63323  Rebutting presumption: in 
general 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶57-80. 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶8-16. 

22.63324  Rebutting presumption:  
new factors that can rebut 
presumption include all 
relevant sentencing factors; 
they are not limited to 
defendant's conduct 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶57-80. 

22.63325  Rebutting presumption:  
victim's deteriorated 
condition since original 
sentence can provide 
nonvindictive justification 
for imposition of more 
severe sentence 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶57-80. 

22.63326  New increased sentence 
that implements original 
dispositional scheme is not 
tainted by vindictiveness 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶16. 

22.634  Upon resentencing after related 
conviction set aside or reversed 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶28-59. 
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 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

 For cases dealing generally with increasing a 
sentence after a related conviction has been set 
aside or reversed, see sec. 9.4956. 

 For cases dealing with double jeopardy 
limitations on resentencing after related conviction 
set aside or reversed, see sec. 29.65. 

22.635  Eliminating presentence 
incarceration credit after such credit 
initially granted 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72. 

22.636  Absent double-jeopardy violation, 
due process clause does not 
prohibit imposition of capital 
punishment after original 
imposition of life imprisonment set 
aside on appeal 

 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 
2002 Term USSC-6. 

22.637  Increasing extended supervision 
portion of sentence to comply with 
provision imposing minimum 
period of extended supervision 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶1-18. 

22.638  Appellate review of question 
whether increase in punishment 
violates due process 

22.6381  Standard of review 

 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 
197, 763 N.W.2d 185, at ¶7. 

22.64  Other Matters Relating To Punishing 
Criminal Offense 

22.641  Defendant cannot be punished for 
nonexistent crime 

 For cases dealing with this subject, see sec. 
22.5796. 

22.642  Juvenile's right to credit on 
disposition for pretrial time spent 
in secured detention 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

22.643  Extending period of confinement 
under intensive sanctions program 

 For cases dealing with this subject, see sec. 
9.49633. 

22.644  Defendant does not have 
constitutional right to notice or 
hearing before court corrects 
clerical error in sentence portion of 
judgment of conviction 

 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 
N.W.2d 857, 2000 Term WSC-6, at ¶29. 

22.645  Consistency, with due process, of 
requiring person convicted of crime 
that lacks sexual element (e.g., false 
imprisonment of minor) to comply 
with sex offender reporting 
requirement 

 For cases dealing with this subject, see sec. 
47.87224. 

22.7  Due Process Requirements Relating To 
Proceedings Other Than Criminal Trial 

22.71  Investigative Proceedings 

22.711  Grand jury proceeding 

22.7111  Non-discriminatory selection 
of members of grand jury 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4.12222. 

 For cases dealing generally with discrimination 
in the selection of members of the grand jury, see 
sec. 4.1212. 
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22.7112  Non-discriminatory selection 
of grand jury foreman 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4.12222. 

 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 
Term, p. 41, sec. 2.192. 

 For cases dealing generally with discrimination 
in the selection of the grand jury foreman, see sec. 
4.1222. 

22.712  John Doe proceeding 

22.7121  Requiring defendant in John 
Doe proceeding to make 
statements under oath, thus 
subjecting him to possible 
charges of false swearing 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 112, sec. 8.3582. 

22.7122  Law enforcement officer's 
questioning of witness does 
not constitute violation of due 
process 

 For cases dealing with this subject, see sec. 4.213. 

22.72  Pretrial Proceedings In Criminal 
Prosecution 

22.721  Initial appearance 

22.7211  Requirement of prompt initial 
appearance 

 For cases dealing with this subject, see sec. 6.321. 

22.722  Preventive detention 

22.7221  Constitutionality of preventive 
detention 

 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 
Term, p. 10-4, sec. 10.512. 

 United States v. Salerno, 107 S. Ct. 2095 (1987): 
1986 Term, p. 34, sec. 2.4231. 

 Schall v. Martin, 104 S. Ct. 2403 (1984): 1983 
Term, p. 243, sec. 13.1514. 

22.7222  Procedures required by due 
process 

22.723  Motion to suppress 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 100, sec. 8.525. 

22.724  Entry of plea 

 For cases dealing with the prosecutor's 
obligation to comply with plea agreement, see sec. 
7.15. 

 For cases dealing with the trial court's 
obligations in accepting guilty plea, see sec. 7.21. 

22.725  Withdrawal or substitution of 
counsel 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

22.726  "Reverse waiver" proceedings 

 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 
(Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111. 

 For cases dealing generally with the 
constitutionality of "reverse waiver" proceedings, 
see sec. 42.112. 

22.73  Sentencing 

 For cases dealing with this subject, see sec. 22.62. 

22.74  Commitments Associated With 
Criminal Proceeding 

22.741  General due process principles and 
requirements governing 
commitments associated with 
criminal proceeding 

22.7411  Nature and duration of 
commitment must bear 
reasonable relationship to 
purpose for which person 
committed 

 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 
613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶5. 

22.742  Incompetency commitment 

22.7421  In general 
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 For cases dealing generally with incompetency 
commitments, see sec. 6.63. 

22.7422  Duration of commitment 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

 State v. Moore, 161 Wis. 2d 104, 467 N.W.2d 201 
(Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.6311. 

22.743  Commitment of one found not 
guilty by reason of mental disease 
or defect 

22.7431  Original commitment 

 For cases dealing with this subject, see sec. 8.78. 

22.7432  Reexamination and release of 
those found not guilty by 
reason of mental disease or 
defect 

22.74321  Differing standards for 
civil and criminal 
reexamination 

 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 
(1979): 1978 Term, p. 75, sec. 7.51. 

22.74322  Once insanity acquittee no 
longer suffers from a 
mental illness, may he 
continue to be confined 
based on dangerousness 
alone? 

 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 
Term, p. 10-4, sec. 10.512. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 
(1995): 1994 Term, p. 10-11, sec. 10.512. 

22.7433  Recommitment after 
conditional release 

 For cases dealing with this subject, see sec. 
10.582. 

22.744  Sex crimes commitment 

22.7441  Original commitment 

 For cases dealing generally with sex crimes 
commitments, see sec. 9.7. 

22.7442  Extension of sex crimes 
commitment 

 For cases dealing with this subject, see sec. 
9.7532. 

22.745  Sexually violent person (ch. 980) 
commitment 

22.7451  Consistency of proceeding with 
requirement of due process in 
general 

 For cases dealing with this subject, see secs. 
10.715 and 10.7923. 

 For cases dealing generally with the 
constitutionality of the statute creating 
commitments of sexually violent persons, see sec. 
10.711. 

22.7452  Unreasonable delay in holding 
probable cause hearing 

 For cases dealing with this subject, see sec. 
10.72624. 

22.7453  Consistency with due process 
of failure of responsible 
government agencies to comply 
with trial-court orders directing 
that person committed under 
ch. 980 be placed in community 
under supervised release when 
such failure results from 
inability to find suitable 
placement 

 For cases dealing with this subject, see secs. 
10.71529 and 10.71542. 

22.75  Probation And Parole Proceedings 

22.751  Parole grant 

 For cases dealing with this subject, see sec. 41.22. 

22.752  Parole recision 

 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, 
p. 140, sec. 11.25. 
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 For cases dealing generally with parole recision, 
see sec. 41.26. 

22.753  Mandatory release on parole 

22.7531  No need for hearing before 
mandatory release on parole 

 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 
497 (Ct. App. 1990): 1989 Term, p. 9-20, sec. 9.4931. 

22.754  Probation or parole revocation 

22.7541  In general 

 For cases dealing with this subject, see sec. 
41.312. 

22.7542  Forfeiture of good time upon 
parole revocation 

 State ex rel. Grant v. Department of Corrections, 192 
Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 
Term, p. 9-16, sec. 9.4991. 

 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 
N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 121, sec. 
11.381. 

 For cases dealing generally with the forfeiture of 
good time upon parole revocation, see sec. 41.38. 

22.7543  Revocation of indigent's 
probation for failure to pay fine 
or make restitution 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 106, sec. 6.471. 

 For cases dealing with the imprisonment for 
indigent's failure to pay fine, see sec. 9.4732. 

 For cases dealing with the requirement of 
consideration of ability to pay when restitution is 
imposed, see sec. 9.63433. 

 For cases dealing generally with the revocation 
of probation for failure to pay fine, see sec. 9.6352. 

 For cases dealing generally with the revocation 
of probation for failure to pay restitution, see sec. 
9.63471. 

 For cases dealing with equal protection 
limitations on revocation of indigent's probation 

for failure to pay fine or make restitution, see sec. 
23.33. 

22.7544  When delay in holding final 
revocation hearing violates 
defendant's right to due 
process 

 For cases dealing with this subject, see sec. 
41.3625. 

22.7545  Not violation of due process to 
revoke probation after 
defendant's refusal to admit 
guilt as necessary part of 
successful participation in sex 
offender treatment program 
even though defendant has 
entered Alford plea 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

22.7546  Need for competency 
determination 

 For cases dealing with this subject, see sec. 
41.31291. 

22.7547  Refusal to grant credit against 
sentence for time successfully 
spent on parole does not deny 
due process 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

22.7548  Not violation of due process to 
revoke probation after 
defendant's refusal to admit 
guilt as necessary part of 
successful participation in sex 
offender treatment program 
even though defendant has 
entered Alford plea 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, 41.4332. 

22.755  Extension of probation 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311. 



22-44 

 For cases dealing generally with the extension of 
probation, see sec. 9.64. 

22.756  Modification of probation 
conditions 

 For cases dealing with this subject, see sec. 
9.6253. 

22.76  Postconviction Proceedings 

22.761  Motion for new trial 

22.7611  Based on newly discovered 
evidence 

 For cases dealing with this subject, see sec. 
22.871. 

22.7612  Requirement of defendant's 
competency during 
postconviction proceedings 

 For cases dealing with this subject, see sec. 
10.1651. 

22.762  Appeal 

22.7621  Defendant's constitutional 
right to appeal in general 

 For cases dealing with this subject, see sec. 
11.957. 

22.7622  Right to appeal cannot be 
extinguished by attorney's 
incompetence or criminal 
justice system's failures 

 State v. Harris, 149 Wis. 2d 943, 440 N.W.2d 364 
(1989): 1988 Term, p. 22-3, sec. 22.342. 

22.7623  Lack of counsel's aid in 
preparing petition for supreme 
court review of court of 
appeals' decision 

 For cases dealing with this subject, see sec. 
25.174. 

22.7624  Incomplete record of 
proceedings in trial court 

 For cases dealing with this subject, see sec. 
22.873. 

22.7625  Affirmance of conviction on 
basis other than that 
considered by trier of fact 

 For cases dealing with this subject, see sec. 
11.841. 

22.7626  Requirement of defendant's 
competency during 
postconviction proceedings 

 For cases dealing with this subject, see sec. 
10.1651. 

22.763  Postconviction (i.e., sec. 974.06) 
motion 

22.7631  Denial of counsel's assistance 
in pursuing postconviction 
relief 

 For cases dealing with this subject, see sec. 
22.8451. 

22.7632  No need to follow Anders (i.e., 
no merit) procedures when 
appointed counsel finds no 
meritorious issues in 
postconviction proceeding 
where defendant has no 
constitutional right to 
appointed counsel 

 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 
Term, p. 135, sec. 7.271. 

 For cases dealing generally with no-merit 
reports, see secs. 11.8945 and 25.596. 

22.7633  Requirement of defendant's 
competency during 
postconviction proceedings 

 For cases dealing with this subject, see sec. 
10.1651. 

22.764  Habeas corpus 

22.7641  Stay of successful habeas 
petitioner's release pending 
appeal 

 For cases dealing with this subject, see sec. 
10.684. 

22.77  Implied Consent Proceedings 
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22.771  Failure to warn person arrested for 
drunk driving that refusal to 
submit to chemical breath test can 
be used against him at trial 

 For cases dealing with this subject, see sec. 
13.36214. 

22.772  Revocation of operator's license for 
failure to submit to chemical 
testing under implied consent law 

 For cases dealing with this subject, see sec. 
44.412. 

22.773  Notice of intent to revoke satisfies 
due process requirement of notice 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

22.774  Due process does not require that 
notice of intent to revoke be served 
immediately following refusal 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

22.775  Informing driver that, if any tests 
resulted in BAC of 0.10 percent or 
more, his license would be 
suspended 

 For cases dealing with whether this 
admonishment violates due process, see sec. 
44.2332. 

22.776  Failure to inform person arrested 
for drunk driving that e or she has 
no right to counsel before 
administration of test for 
intoxication 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

22.777  Statutorily prescribed "Informing 
the Accused" form does not either 
overstate consequences of refusal 
or understate what may occur if test 
shows prohibited blood alcohol 
concentration and, therefore, does 
not deny accused's right to due 
process 

 For cases dealing with this subject, see sec. 
44.2385. 

22.778  Informing defendant of 
obligations, rights and penalties 
under implied consent law 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶37-41. 

22.78  Juvenile Delinquency Proceedings 

22.781  In general 

 For cases dealing with this subject, see sec. 42.14. 

22.782  Hearing for imposition of sanctions 
for violation of conditions of 
dispositional order 

 For cases dealing with this subject, see sec. 
42.2851. 

22.783  Juvenile's right to credit on 
disposition for pretrial time spent 
in secure detention 

 For cases dealing with this subject, see sec. 
22.642. 

22.784  No due process right to jury trial in 
juvenile delinquency proceeding 

 For cases dealing with this subject, see sec. 
42.542. 

22.785  Delay in filing complaint in 
criminal case to avoid juvenile 
court jurisdiction 

 For cases dealing with this subject, see secs. 
42.42 and 42.92. 

22.786  Delay in filing waiver petition 
until juvenile is older, thus making 
it more likely that waiver will be 
ordered 

 For cases dealing with this subject, see sec. 
42.8181. 

22.79  Other Proceedings 

22.791  Forfeiture of seized firearms and 
other contraband 
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 State v. Williams, 148 Wis. 2d 852, 436 N.W.2d 
924 (Ct. App. 1989): 1988 Term, p. 1-26, sec. 1.983. 

22.792  Administrative Proceedings 

22.7921  Consultation with hearing 
examiner regarding credibility 
of witnesses before agency 
reverses hearing examiner's 
decision 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.371. 

22.793  Federal forfeiture of property used 
in, or proceeds from, drug offenses 

22.7931  Need to afford owner notice 
and opportunity to be heard 
before seizure of real property 

 United States v. James Daniel Good Real Property, 
114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 
47.1511. 

22.794  Courts martial 

22.7941  No need for military judge to 
have fixed term of office 

 Weiss v. United States, 114 S. Ct. 752 (1994): 1993 
Term, p. 30-14, sec. 30.9911. 

22.795  Sexually violent person (chap. 980) 
commitments 

 For cases dealing with this subject, see sec. 
22.745. 

22.796  Contempt proceeding 

 For cases dealing with this subject, see sec. 
47.366. 

22.797  Forfeiture of property used in or 
derived from criminal activity 

 Bennis v. Michigan, 116 S. Ct. 994 (1996): 1995 
Term, p. 47-1, sec. 47.161. 

22.798  Forfeiture of vehicle under Wis. 
Stat. § 346.65(6) 

 For cases dealing with this subject, see sec. 
47.192. 

22.799  Other proceedings 

22.7991  Pardon, clemency, and 
commutation proceedings 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 10-42, sec. 10.8111. 

22.7992  Termination of intensive 
sanctions and return to prison 

 For cases dealing with this subject, see sec. 
9.4964. 

22.7993  Declaration and abatement of 
nuisances 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

22.8  Due Process Requirements Relating To 
Other Matters 

22.81  Relating To Penalizing Accused's 
Exercise Of Rights 

22.811  General principles 

22.8111  In general 

 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 
N.W.2d 141, at ¶28. 

22.812  Use of defendant's pretrial silence 

 For cases dealing with this subject, see secs. 
8.4211, 8.4212, and 20.612. 

22.813  Use of defendant's invocation of 
right to counsel 

 For cases dealing with this subject, see secs. 
8.422 and 20.62. 

22.814  Penalizing defendant's exercise of 
rights by increasing charges or 
penalty 

22.8141  General principles 

22.81411  In general 

 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 
N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134. 
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 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶42-49. 

 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 
(Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134. 

 For cases dealing generally with penalizing or 
burdening the exercise of constitutional rights, see 
sec. 21.22. 

22.81412  Circumstances under 
which increase in charges 
gives rise to presumption 
of prosecutorial 
vindictiveness: in general 

 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 
N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶42-49. 

 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 
(Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134. 

22.81413  Circumstances under 
which increase in charges 
gives rise to presumption 
of prosecutorial 
vindictiveness: 
presumption does not arise 
when additional charges 
relate to separate and 
distinct course of criminal 
conduct 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶45. 

22.8142  Increasing sentence 
recommendation after 
defendant rejects proffered 
plea bargain and goes to trial 

 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 
(Ct. App. 1989): 1988 Term, p. 11-10, sec. 11.811. 

22.8143  Increasing charges after 
defendant invokes right to 
appeal and obtains reversal of 
conviction 

22.81431  In general 

 United States v. Broce, 109 S. Ct. 757 (1989): 1988 
Term, p. 22-3, sec. 22.4312. 

 Thigpen v. Roberts, 104 S. Ct. 2916 (1984): 1983 
Term, p. 173, sec. 8.354. 

 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 
N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶42-49. 

 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 
(Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134. 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 22-3, sec. 
22.4312. 

22.81432  Adding charges based on 
separate and distinct 
course of criminal conduct 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶45. 

22.8144  Increasing sentence after 
defendant successfully 
challenges conviction or 
sentence, or related conviction 
or sentence 

 For cases dealing with this subject, see secs. 
22.631, 22.632, and 22.633. 

22.8145  Taking away pretrial sentence 
credit improperly awarded 
when defendant appeals 
seeking even more credit 

 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 
(Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221. 

22.8146  Threat of higher or additional 
charge if defendant refuses to 
plead guilty 

 For cases dealing with this subject, see sec. 7.133. 

22.8147  Proceeding to trial on multiple 
charges after first trial has 
resulted in mistrial on original 
charge and defendant refuses 
to accept plea bargain calling 
for plea to original charge 

 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 
N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134. 
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 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 
(Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134. 

22.815  Penalizing defendant's exercise of 
right to appeal by offering less 
favorable plea bargain after 
successful appeal than was offered 
before initial trial 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶26-32. 

22.816  Other penalizing of accused's 
exercise of rights 

22.82  Relating To Trial Court's Decision 
Making 

22.821  Decision without explanation of 
reasons for it 

 Harris v. Rivera, 102 S. Ct. 460 (1981): 1981 Term, 
p. 110, sec. 8.352. 

22.822  Change in trial court's ruling after 
defendant relied on it 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 168, sec. 8.2391. 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 113, sec. 8.871. 

22.83  Relating To Enforcement Of Promises 
Or Representations Made By 
Prosecutor Or Other State Agent 

22.831  In general 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶21. 

 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 
(Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322. 

22.832  In plea bargaining context 

22.8321  Prosecutor's withdrawal from 
plea bargain accepted by 
defendant 

 For cases dealing with this subject, see sec. 7.152. 

22.8322  Prosecutor's obligation to 
comply with plea agreement 

 For cases dealing with this subject, see sec. 7.15. 

22.8323  Prosecutor's obligation to 
comply with agreement to 
dismiss charges 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

22.8324  Prosecutor's obligation to 
comply with promise not to 
reinstate charge with respect to 
which trial court allows plea 
withdrawal, when conviction 
on another charge is permitted 
to stand, all charges having 
been disposed of by guilty 
pleas pursuant to plea 
agreement 

 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 
738 N.W.2d 173, at ¶21. 

22.833  In interrogation context 

22.8331  Promise to suspect's counsel 
not to question suspect 

 For cases dealing with this subject, see sec. 
22.4122. 

22.8332  Promise implied in Miranda 
warning that silence will not be 
used against person exercising 
Miranda rights 

 For cases dealing with this subject, see secs. 
8.42122, 8.42124, 20.6123, and 20.6125. 

22.834  In probation and parole context 

22.8341  Agent's representation that 
probation or parole would not 
be revoked 

 For cases dealing with this subject, see sec. 
41.4921. 

22.8342  Agent's mistaken 
representation that defendant 
was released from probation or 
parole 
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 For cases dealing with this subject, see sec. 
41.4922. 

22.835  In nonprosecution context 

22.8351  Prosecutor's withdrawal from 
nonprosecution agreement 

 For cases dealing with this subject, see sec. 
12.6812. 

22.836  In context of agreement pursuant to 
which defendant makes admission 
in lieu of trial in chap. 980 
proceeding 

 For cases dealing with this subject, see sec. 
10.7332. 

22.837  In other contexts 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 22-6, sec. 
22.5922. 

 State v. Bond, 139 Wis. 2d 179, 407 N.W.2d 277 
(Ct. App. 1987): 1986 Term, p. 161, sec. 8.3491. 

22.84  Relating To Counsel 

22.841  In general 

 For cases dealing with this subject, see chapter 
25. 

22.842  Right to the effective assistance of 
counsel 

 For cases dealing with this subject, see sec. 25.2. 

22.843  Counsel's assistance at presentence 
interview 

22.8431  Defendant has no due process 
right to counsel's assistance at 
presentence interview 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

22.844  Counsel's assistance on appeal 

22.8441  In general 

 For cases dealing with this subject, see sec. 
25.173. 

22.8442  Lack of counsel's aid in 
preparing petition for supreme 
court review of court of 
appeals' decision 

 For cases dealing with this subject, see sec. 
25.174. 

22.845  Counsel's assistance in 
postconviction (i.e., sec. 974.06) 
review 

22.8451  Denial of counsel's assistance 
in pursuing postconviction 
relief 

 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 
Term, p. 25-1, sec. 25.1222. 

22.8452  No need to follow Anders (i.e., 
no merit) procedures when 
appointed counsel finds no 
meritorious issues in 
postconviction proceeding 
where defendant has no 
constitutional right to 
appointed counsel 

 For cases dealing with this subject, see sec. 
11.89454. 

22.846  Forfeiture of proceeds from 
criminal activity that defendant 
wants to use to pay attorney's fees 

 United States v. Monsanto, 109 S. Ct. 2657 (1989): 
1988 Term, p. 35-7, sec., 35.8212. 

 Caplin & Drysdale, Chartered v. United States, 109 
S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211. 

22.847  Right to counsel in noncriminal 
proceeding 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311. 

22.848  Charging defense counsel with 
crime on eve of trial to disqualify 
counsel, to delay trial, or for some 
other improper purpose 

 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 
(Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843. 
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22.85  Relating To State's Procurement Or 
Participation In Criminal Offense 

22.851  Creating criminal intent that would 
not have existed but for state 
agent's importuning (entrapment) 

 For cases dealing with this subject, see sec. 5.2. 

22.852  Law enforcement officers engaging 
in tactics that are fundamentally 
unfair because the officers are so 
enmeshed in the criminal activity 
that they can be said to have 
instigated it (outrageous 
governmental conduct) 

 For cases dealing with this subject, see sec. 5.31. 

22.86  Relating To Prosecutorial Delay In 
Charging 

22.861  Deliberate delay in charging until 
defendant reaches eighteenth 
birthday to avoid juvenile court 
jurisdiction 

 For cases dealing with this subject, see secs. 
42.42 and 42.92. 

22.862  Deliberate delay in institution of 
prosecution to prejudice defense 

 For cases dealing with this subject, see sec. 
22.312. 

22.87  Relating To Other Matters 

22.871  Grant of new trial based on newly 
discovered evidence 

22.8711  In general 

 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 10-7, sec. 10.612. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶43. 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶12. 

 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 
624 N.W.2d 883, 2000 Term WCA-145, at ¶8. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 
432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393. 

22.8712  Standard of appellate review of 
question whether due process 
requires grant of new trial 
based on newly discovered 
evidence 

 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 
349, 661 N.W.2d 105, at ¶24. 

22.872  Unforeseeable judicial construction 
of statute creating criminal offense, 
unforeseeable judicial abrogation 
of previously recognized defense, 
or unforeseeable judicial 
interpretation of common law, that 
has effect of criminalizing 
defendant's conduct or enlarging 
his punishment 

22.8721  In general 

 Bradshaw v. Richey, 126 S. Ct. 602 (2005). 

 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 
Term USSC-18. 

 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 
Term, p. 22-6, sec. 22.874. 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 22-12, sec. 22.841. 

 For cases dealing with this principle in the 
context of the constitutional prohibition on ex post 
facto law, see sec. 30.92122. 
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22.8722  Case decided after offense was 
committed has no bearing on 
whether law at time of offense 
was clear enough to provide 
fair notice 

 Bradshaw v. Richey, 126 S. Ct. 602 (2005). 

22.873  Incomplete record of proceedings 
in trial court 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 96, sec. 9.53. 

 For cases dealing generally with the effect of an 
incomplete record on appeal, see sec. 11.3321. 

22.874  Punishing person for doing what 
law allows 

 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 
604 (Ct. App. 1988): 1988 Term, p. 22-3, sec. 
22.4312. 

22.875  Imposition of occupational tax 
designed to aid law enforcement 
rather than raise revenue 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811. 

22.876  Imposition of tax on controlled 
substances 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811. 

22.877  Setting aside of conviction on basis 
that defendant is "actually 
innocent" 

 House v. Bell, 126 S. Ct. 2064 (2006). 

 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 10-7, sec. 10.612. 

22.878  Due process limitations on 
prosecutor's use of inconsistent 
arguments 

22.8781  In general 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 

22.8782  To obtain conviction 

 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005). 

22.8783  To obtain death sentence 

 For cases dealing with this subject, see sec. 
9.5185. 

22.879  Compelling defendant to take 
antipsychotic drug 

22.8791  To render him competent to 
stand trial 

 For cases dealing with this subject, see secs. 
6.6397 and 22.586. 

22.8792  To reduce his dangerousness 

 Sell v. United States, 123 S. Ct. 2174 (2003). 

22.8793  To reduce threats to his health 

 Sell v. United States, 123 S. Ct. 2174 (2003). 

22.88  Relating To Other Matters (cont'd) 

22.881  When prosecutorial misconduct 
rises to level of due process 
violation in general 

 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 
(Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843. 

22.882  Requirement of defendant's 
competency (i.e., ability to 
comprehend, and intelligently 
participate in, proceedings) 

22.8821  Defendant's competency to 
proceed to trial 

 For cases dealing with this subject, see sec. 
6.6311. 

22.8822  Competency to pursue post-
conviction proceedings 

 For cases dealing with this subject, see sec. 
10.1651. 

22.8823  Competency to participate in 
probation or parole revocation 
proceedings 

 For cases dealing with this subject, see sec. 
41.31291. 
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22.883  Outrageous governmental conduct 
in prosecuting case 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

 For cases dealing with the defense of outrageous 
governmental conduct in procuring the 
defendant's commission of the crime, see sec. 5.31. 

22.884  Charging defense counsel with 
crime on eve of trial to disqualify 
counsel, to delay trial, or for some 
other improper purpose 

 For cases dealing with this subject, see sec. 
22.848. 

22.885  Charging offenses with respect to 
which evidence was introduced in 
prior prosecution of different 
offense, when trial court admitted 
evidence at prior prosecution with 
admonition that district attorney 
would not be permitted to 
prosecute offense if he adduced 
evidence regarding it 

 For cases dealing with this subject, see sec. 
22.344. 

22.886  Execution of search warrant 

22.8861  When law enforcement officers 
seize property pursuant to 
warrant, due process requires 
reasonable notice that property 
has been taken so owner can 
pursue available remedies for 
its return 

 For cases dealing with this subject, see sec. 
1.4295. 

22.887  Misleading person as to rights 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

22.888  Judicial construction of statute that 
simply declares what the statute 
has always meant does not violate 
due process 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 For cases dealing with this subject in the context 
of the constitutional prohibition on ex post facto 
laws, see sec. 30.9214. 

22.889  Retroactive application of statute 

22.8891  General principles 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶21. 

22.8892  Particular situations 

22.88921  Applying requirement that 
commitment order shall 
require "that person be 
placed in institutional care" 
to persons for whom 
petition for commitment 
filed prior to effective date 
of enactment of that 
requirement, but for whom 
commitment order entered 
after that date 

 For cases dealing with this subject, see sec. 
10.7442. 

22.88922  Applying requirement that 
committed person wait 
eighteen months before 
filing petition for 
supervised release to 
persons for whom petition 
for commitment filed prior 
to effective date of 
enactment of that 
requirement, but for whom 
commitment order entered 
after that date 

 For cases dealing with this subject, see sec. 
10.7623. 

22.89  Relating To Other Matters (cont'd) 
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22.891  Police officer does not violate 
substantive due process by causing 
death through deliberate or 
reckless indifference to life in high-
speed automobile chase aimed at 
apprehending suspected offender; 
only purpose to cause harm 
unrelated to legitimate object of 
arrest will satisfy the element of 
arbitrary conduct shocking to the 
conscience, necessary for a due 
process violation 

 County of Sacramento v. Lewis, 118 S. Ct. 1708 
(1998): 1997 Term, p. 22-6, sec. 22.874. 

22.892  Relating to imposition of 
conditions of probation 

22.8921  Requirement that condition of 
probation must give fair notice 
of conduct that is prohibited 

 For cases dealing with this subject, see sec. 9.623. 

22.893  Due process not violated by 
permitting prosecutor during 
closing argument to call jury's 
attention to fact that defendant, 
who testified, had opportunity to 
hear all other witnesses testify and 
to tailor his own testimony 
accordingly 

 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 
Term, p. 8-33, sec. 8.4361. 

22.894  Strip search of prisoner returning 
to segregation status from 
disciplinary hearing 

 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 
N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, 
sec. 1.7632. 

22.895  Creating two related but discrete 
offenses, both of which may be 
charged and submitted to jury, but 
with respect to which there may be 
only one conviction and 
punishment 

22.8951  In general 

 For cases dealing with this subject, see sec. 
22.2851. 

22.8952  Drunk driving statute that 
proscribes operating motor 
vehicle while intoxicated and 
operating motor vehicle with 
prohibited alcohol 
concentration and permits 
charging both offenses and 
submitting both offenses to 
jury, but prohibits conviction 
and punishment for both 
offenses 

 For cases dealing with this subject, see sec. 
22.2852. 

22.896  Assessing against criminal 
defendant costs of transportation 
and service of orders to produce for 
trial court hearings that were 
adjourned through no fault or 
action of the defendant 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶28-
29. 

22.897  Sex offender reporting and 
registration requirements 

22.8971  In general 

 For cases dealing generally with the 
constitutionality of the sex offender reporting 
requirement and registry, see sec. 47.8722. 

22.8972  Allowing juveniles convicted 
of sexual contact with child 
who was not more than four 
years younger than the 
offender to seek to be excused 
from sex offender registration 
requirement, but not allowing 
juvenile convicted of false 
imprisonment of victim who 
was not more than four years 
younger than offender to seek 
to be excused from that 
requirement 

 For cases dealing with this subject, see sec. 
47.87221. 

22.8973  Subjecting juveniles to 
requirements 
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 For cases dealing with this subject, see secs. 
42.96323 and 42.96324. 

22.898  Transfer of convicted defendant to 
out-of-state prison facility 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶3. 

22.899  Other matters 

22.8991  Juvenile's right to credit on 
disposition for pretrial time 
spent in secure detention 

 For cases dealing with this subject, see sec. 
22.642. 

22.8992  Prosecution for crime in 
Wisconsin after federal or other 
state prosecution for crime 
based on same conduct, when 
such successive prosecutions 
are not barred by either 
constitutional or statutory 
double jeopardy provisions 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶29-32. 

22.8993  Due process not violated by 
disparities between drunk 
driving sentencing guidelines 
established in each judicial 
administrative district under 
Wis. Stat. §  346.65(2m) that 
result in greater punishment in 
one district than would be 
imposed in another 

 For cases dealing with this subject, see sec. 
37.21771. 

22.8994  Due process not violated when 
drunk driving sentencing 
guidelines, established in each 
judicial administrative district 
under Wis. Stat. §  346.65(2m), 
are implemented differently in 
different counties within 
district 

 For cases dealing with this subject, see sec. 
37.21772. 

22.8995  Does Wis. Stat. § 
808.08(3),which places duty on 
parties to initiate further 
proceedings in circuit court on 
remand, violate due process? 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶27-30. 

22.8996  With respect to use of 
defendant's involuntary 
statements, rights conferred by 
due process clause and Fifth 
Amendment are coextensive 

 For cases dealing with this subject, see sec. 
24.8993. 

22.8997  Shakedown search of jail cell 
in inmate's absence 

 Block v. Rutherford, 104 S. Ct. 3227 (1984): 1983 
Term, p. 27, sec. 1.636. 

 For cases dealing generally with protection 
afforded by fourth amendment for jail cell, see sec. 
1.7633. 

22.8998  Recoupment from defendant of 
attorney's fees for indigent 
defendant 

22.89981  In general 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶1-24. 

22.89982  Defendant may not be 
committed to jail for 
failure to pay attorney's 
fees absent finding that 
defendant was able to pay 
attorney-fee obligation 

 For cases dealing with this subject, see sec. 
12.72242. 

22.8999  Requiring person convicted of 
crime that lacks sexual element 
(e.g., false imprisonment of 
minor) to comply with sex 
offender reporting requirement 

 For cases dealing with this subject, see sec. 
47.87224. 

http://www.wicourts.gov/html/ca/00/00-1533.htm�
http://www.wicourts.gov/html/ca/01/01-2503.htm�
http://www.wicourts.gov/html/ca/03/03-2098.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26798�


23-1 

Chapter 23  
Right To Equal Protection 
 
 
 
23.1  General Principles Relating To Equal 

Protection 

23.11  Scope Of Equal Protection Guarantee 
In General 

23.111  In general 

 Vacco v. Quill, 117 S. Ct. 2293 (1997): 1996 Term, 
p. 23-1, sec. 23.11. 

 Ake v. Oklahoma, 105 S. Ct. 1087 (1985): 1984 
Term, p. 145, sec. 8.311. 

 Jones v. Helms, 101 S. Ct. 2434 (1981): 1980 Term, 
p. 95, sec. 8.41. 

 Michael M. v. Superior Court, 101 S. Ct. 1200 
(1981): 1980 Term, p. 96, sec. 8.431. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶39. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶10, 32. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶42. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 
(1979): 1978 Term, p. 83, sec. 8.531. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶9. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶12-17. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶13. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶27. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶17. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶34. 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶5. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶20. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶11. 

 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 
241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-
227, at ¶8, 10. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶7. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶24. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 
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 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 
(Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 37-1, sec. 37.2321. 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 
222 (Ct. App. 1993): 1992 Term, p. 9-13, sec. 9.331. 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, p. 23-1, sec. 23.11. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 83, sec. 8.531. 

23.112  Legislature may choose to address 
one evil at a time 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 
(Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112. 

23.113  Statute does not violate equal 
protection because it is 
underinclusive 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

23.114  Legislature may determine which 
crimes are in need of more urgent 
repression than others 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

23.115  Mere inequity, standing alone, 
cannot serve as basis for equal 
protection complaint 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶15. 

23.116  Court's obligation to locate or 
construct rationale for statutory 
classification 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶17. 

23.117  Legislature not required to choose 
best or wisest means to achieve its 
goals 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶17. 

23.12  Equal Protection Tests 

23.121  In general 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶79. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶9. 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶19-20. 

23.122  When confronted with equal 
protection challenge, court must 
first determine which test is 
applicable (i.e., which level of 
judicial scrutiny is required) 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶9. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶10. 

23.123  Traditional (rational relationship) 
test 

23.1231  In general 

 Michael M. v. Superior Court, 101 S. Ct. 1200 
(1981): 1980 Term, p. 96, sec. 8.431. 
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 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 101, sec. 8.6111. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶79. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶32, 39. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶10, 32. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶42. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 23-1, sec. 23.1211. 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 12-2, sec. 12.3212. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 101, sec. 8.6111. 

 State v. Hart, 89 Wis. 2d 58, 277 N.W.2d 843 
(1979): 1978 Term, p. 83, sec. 8.531. 

 Hilber v. State, 89 Wis. 2d 49, 277 N.W.2d 839 
(1979): 1978 Term, p. 83, sec. 8.8531. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶9. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶20. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶13-17. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶21, 26. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶23. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶13-14. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶25-26. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶17. 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶5. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶20. 

 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 
241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-
227, at ¶8, 10. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶7. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 
(Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/html/sc/01/01-2690.htm�
http://www.wicourts.gov/html/sc/00/00-3074.htm�
http://www.wicourts.gov/html/sc/99/99-1250.htm�
http://www.wicourts.gov/html/sc/97/97-0676.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34903�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27771�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26678�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20191�
http://www.wicourts.gov/html/ca/04/04-0360.htm�
http://www.wicourts.gov/html/ca/03/03-1747.htm�
http://www.wicourts.gov/html/ca/03/03-1369.htm�
http://www.wicourts.gov/html/ca/02/02-1704.htm�
http://www.wicourts.gov/html/ca/02/02-0569.htm�
http://www.wicourts.gov/html/ca/01/01-1879.htm�
http://www.wicourts.gov/html/ca/99/99-2945.htm�
http://www.wicourts.gov/html/ca/99/99-3248.htm�
http://www.wicourts.gov/html/ca/97/97-3265.htm�


23-4 

 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 
(Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 37-1, sec. 37.2321. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-1, sec. 23.1211. 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 
222 (Ct. App. 1993): 1992 Term, p. 9-13, sec. 9.331. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

 State v. Moore, 161 Wis. 2d 104, 467 N.W.2d 201 
(Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.6311. 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, p. 23-1, sec. 23.11. 

 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 
(Ct. App. 1989): 1989 Term, p. 23-1, sec. 23.1211. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 
11.3512. 

 State v. Thompson, 134 Wis. 2d 330, 397 N.W.2d 
121 (Ct. App. 1986): 1986 Term, p. 235, sec. 12.7625. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 165, sec. 8.481. 

 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 
(Ct. App. 1985): 1984 Term, p. 198, sec. 12.652. 

 State v. Nyborg, 122 Wis. 2d 765, 364 N.W.2d 553 
(Ct. App. 1985): 1984 Term, p. 150, sec. 8.481. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 192, sec. 12.7114. 

 Parker v. Percy, 105 Wis. 2d 486, 314 N.W.2d 166 
(Ct. App. 1981): 1981 Term, p. 140, sec. 11.211. 

 State v. Black Steer Steak House, Inc., 102 Wis. 2d 
534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 
144, sec. 12.7911. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 102, 
sec. 8.6111. 

 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 
(Ct. App. 1979): 1979 Term, p. 102, sec. 8.6111. 

23.1232  When applicable 

23.12321  In general 

 Vacco v. Quill, 117 S. Ct. 2293 (1997): 1996 Term, 
p. 23-1, sec. 23.11. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶79. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶10, 32. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

 Hilber v. State, 89 Wis. 2d 49, 277 N.W.2d 839 
(1979): 1978 Term, p. 83, sec. 8.531. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶9. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶20. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶14. 
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 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶21. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶23. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶13. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶25-26. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶17. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶7. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 
(Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-1, sec. 23.1211. 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 
(Ct. App. 1989): 1989 Term, p. 23-1, sec. 23.1211. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 
11.3512. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 102, 
sec. 8.6122. 

 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 
(Ct. App. 1979): 1979 Term, p. 102, sec. 8.6112. 

23.12322  Absent purposeful racial 
discrimination, existence of 
differential impact of law 
upon one race is subject to 
rational basis analysis 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821. 

23.12323  Applicable to challenges to 
statutes involving 
differences in criminal 
penalties 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶14-15. 

23.124  Intermediate (substantially related 
to important governmental 
objectives) test 

23.1241  In general 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶13. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.1232. 

23.1242  When applicable 

 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 
(1994): 1993 Term, p. 23-1, sec. 23.1221. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-1, sec. 23.1211. 
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 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.1232. 

23.125  Strict scrutiny (compelling state 
interest) test 

23.1251  In general 

 Jones v. Helms, 101 S. Ct. 2434 (1981): 1980 Term, 
p. 106, sec. 8.992. 

 Michael M. v. Superior Court, 101 S. Ct. 1200 
(1981): 1980 Term, p. 96, sec. 8.431. 

 Carey v. Brown, 100 S. Ct. 2286 (1980): 1979 Term, 
p. 104, sec. 8.66. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶9. 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶9. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶20. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶12. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶21-25. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶23. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶25. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶11. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 
(Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

 State v. Black Steer Steak House, Inc., 102 Wis. 2d 
534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 
96, sec. 8.422. 

23.1252  When applicable in general: 
when legislative classification 
impermissibly interferes with 
exercise of fundamental right 
or operates to peculiar 
disadvantage of suspect class 

 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 
(1994): 1993 Term, p. 23-1, sec. 23.1221. 

 Carey v. Brown, 100 S. Ct. 2286 (1980): 1979 Term, 
p. 104, sec. 8.66. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

 Will v. State, 84 Wis. 2d 397, 267 N.W.2d 357 
(1978): 1977 Term, p. 63, sec. 8.531. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶9. 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶9. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶20. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶12. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶21-25. 
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 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶23. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶13. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶25. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶11. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 
(Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721. 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 
(Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-1, sec. 23.1211. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 47-4, sec. 47.43. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 102, 
sec. 8.6122. 

 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 
(Ct. App. 1979): 1979 Term, p. 102, sec. 8.6112. 

23.1253  Determining whether 
classification impermissibly 
interferes with exercise of 
fundamental right, thereby 
triggering strict scrutiny 

23.12531  In general 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶22-25. 

23.12532  There is no fundamental 
right not to be incarcerated 
for criminal behavior 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

23.12533  There is no fundamental 
right to be treated as a 
juvenile 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

23.12534  There is no fundamental 
right to preliminary 
examination 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

23.12535  Distinctions based on age 
insofar as exercise of 
fundamental rights is 
concerned 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

23.12536  After criminal conviction, 
there is no fundamental 
right, triggering strict 
scrutiny, to be free from 
deprivations of liberty (i.e., 
sentencing) as a result of 
arbitrary distinction, so 
long as arbitrary 
distinction does not violate 
due process 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶31. 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶5. 

23.12537  Invoking right to present 
defense to trigger strict 
scrutiny 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶22-25. 

23.12538  Classifications of crimes in 
ways that affect sentencing 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶15. 
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23.1254  Determining whether 
classification operates to 
particular disadvantage of 
suspect class, thereby requiring 
strict scrutiny 

23.12541  General principles for 
determining whether 
person is member of 
suspect class 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶26. 

23.12542  Particular class: children 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶26-29. 

23.12543  Absent purposeful racial 
discrimination, existence of 
differential impact of law 
upon one race is subject to 
rational basis analysis 

 For cases dealing with this subject, see sec. 
23.12122. 

23.13  Relationship Between State And 
Federal Constitutional Guarantees 

 For cases dealing with this subject, see sec. 23.72. 

23.14  Need For State Action 

23.141  What constitutes state action 

 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 
Term, p. 8-8, sec. 8.1431. 

23.15  Other Matters 

23.151  Equal protection not violated when 
statutory mandates followed by 
public officers with respect to 
defendant even though other 
public officers fail to follow 
statutory mandates with respect to 
others similarly situated 

 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 
510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, 
sec. 44.233. 

23.152  Equal protection not offended by 
under-inclusive or over-inclusive 
restriction on one's ability to 
engage in conduct not protected by 
constitution 

 For cases dealing with this subject, see sec. 
23.663. 

23.153  Legislature's elimination of 
distinction in statute that is 
challenged as violative of equal 
protection is not indication that 
distinction lacked rational basis 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821. 

23.154  Statute does not violate equal 
protection merely because it is not 
all-embracing; legislature may 
recognize degrees of harm and 
confine restrictions to those classes 
of cases where need is deemed 
clearest 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶31. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

23.155  Legislature may address one phase 
of problem and neglect others 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

23.156  Is it irrational, and therefore a 
violation of equal protection, to 
prescribe greater punishment for 
less serious offense than is 
prescribed for more serious 
offense? 

23.1561  In general 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶32-34. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶19-25. 
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23.1562  When other factors  in addition 
to seriousness of offense (e.g., 
offense committed by 
recidivist, offense committed in 
particular way [e.g., while 
armed, while wearing 
bulletproof vest]) are present 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶21-25. 

23.157  Tests for violation of equal 
protection and for violation of 
substantive due process are similar 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶7. 

23.2  Classification And Discrimination Based 
On Impermissible Factors 

23.21  Based On Sex 

23.211  In making one criminally liable for 
act 

 Whidden v. New York, 102 S. Ct. 75 (1981): 1981 
Term, p. 154, sec. 12.311. 

 Michael M. v. Superior Court, 101 S. Ct. 1200 
(1981): 1980 Term, p. 96, sec. 8.431. 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 102, sec. 8.62. 

23.212  In decision to prosecute 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 102, sec. 8.62. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211. 

23.213  In jury selection 

23.2131  In general 

 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 
(1994): 1993 Term, p. 23-2, sec. 23.2111. 

 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 
Term, p. 41, sec. 2.192. 

23.2132  Use of peremptory strikes to 
exclude jurors of particular sex 

 For cases dealing with this subject, see sec. 
8.16421. 

23.22  Based On Race 

23.221  In making one criminally liable for 
act 

23.222  In decision to prosecute 

 United States v. Armstrong, 116 S. Ct. 1480 (1996): 
1995 Term, p. 23-2, sec. 23.51. 

 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, 
p. 23-3, sec. 23.222. 

 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 
Term, p. 128, sec. 8.441. 

 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 
Term, p. 149, sec. 8.472. 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 122, sec. 9.32. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
188, sec. 9.32. 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 103, sec. 8.65. 

 For cases dealing with selective prosecution in 
general, see sec. 23.5. 

23.223  In jury selection 

23.2231  In general 

 McCleskey v. Kemp, 107 S. Ct. 1756 (1987): 1986 
Term, p. 129, sec. 6.4942. 

 Griffith v. Kentucky, 107 S. Ct. 708 (1987): 1986 
Term, p. 260, sec. 13.41. 

 Allen v. Hardy, 106 S. Ct. 2878 (1986): 1985 Term, 
p. 64, sec. 4.1412. 

 Batson v. Kentucky, 106 S. Ct. 1712 (1986): 1985 
Term, p. 62, sec. 4.121. 
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 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 
Term, p. 41, sec. 2.192. 

 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 
(1982): 1981 Term, p. 112, sec. 8.442. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 45, sec. 4.12. 

23.2232  Use of peremptory strikes to 
exclude jurors of particular race 

 For cases dealing with this subject, see secs. 
8.154 and 8.16. 

23.224  In selecting members of grand jury 

 For cases dealing with this subject, see sec. 
4.1212. 

23.225  In selecting grand jury foreman 

 For cases dealing with this subject, see sec. 
4.1222. 

23.226  In decision to impose death penalty 

 McCleskey v. Kemp, 107 S. Ct. 1756 (1987): 1986 
Term, p. 129, sec. 6.4942. 

23.227  Absent purposeful racial 
discrimination, existence of 
differential impact of law upon one 
race is subject to rational basis 
analysis 

 For cases dealing with this subject, see sec. 
23.12122. 

23.23  Based On Wealth 

 For cases dealing with this subject, see sec. 23.3. 

23.24  Based On Alienage 

 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 
(1990): 1989 Term, p. 1-8, sec. 1.271. 

23.25  Based On Invocation Of Constitutional 
Rights (e.g., right to free speech or 
press) 

23.251  In decision to prosecute 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

23.26  Based On Religion 

23.261  In decision to prosecute 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

23.27  Based On Other Factors 

23.3  Equal Treatment Of Indigents 

23.31  Indigent's Rights 

23.311  Right to transcript 

23.3111  In general 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

 Evitts v. Lucey, 105 S. Ct. 830 (1985): 1984 Term, 
p. 143, sec. 8.2391. 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 137, sec. 8.453. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Jacobus, 167 Wis. 2d 230, 481 N.W.2d 642 
(Ct. App. 1992): entire opinion. 

 State v. Dresel, 136 Wis. 2d 461, 401 N.W.2d 855 
(Ct. App. 1987): 1986 Term, p. 35, sec. 2.562. 

 For cases dealing with public defender's right to 
trial transcript, see sec. 11.8924. 

23.3112  Transcript of separate trial of 
codefendant 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

23.312  Right to assistance of counsel 

 For cases dealing with this subject, see sec. 25.54. 

23.313  Right to assistance of expert 
witnesses 
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23.3131  In general 

 For cases dealing with this subject, see sec. 
28.6421. 

23.3132  Child psychologist 

 For cases dealing with this subject, see sec. 
28.6422. 

23.3133  Pediatrician 

 For cases dealing with this subject, see sec. 
28.6423. 

23.3134  Psychiatrist 

 For cases dealing with this subject, see sec. 
6.6422. 

23.314  Right to appeal 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 23-2, sec. 23.311. 

23.32  Imprisonment Of Indigent For Failure 
To Pay Fine, Costs, Fees, Surcharges, Or 
Other Obligation Imposed In Criminal 
Proceeding 

23.321  For Failure To Pay Fine 

 For cases dealing with this subject, see sec. 9.473. 

23.322  For Failure To Pay Attorney's Fees 
For Court-Appointed Counsel 

 For cases dealing with this subject, see sec. 
12.72242. 

23.33  Revocation Of Indigent's Probation For 
Failure To Pay Fine Or Make 
Restitution 

 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 148. sec. 8.454. 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 106, sec. 6.471. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶28. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

 For cases dealing with the imposition of 
imprisonment for indigent's failure to pay fine, see 
sec. 9.473. 

 For cases dealing with the requirement of 
consideration of ability to pay when restitution 
imposed, see sec. 9.63433. 

 For cases dealing generally with the revocation 
of probation for failure to pay fine, see sec. 9.6352. 

 For cases dealing generally with the revocation 
of probation for failure to pay restitution, see sec. 
9.63471. 

 For cases dealing with due process limitations 
on revocation of indigent's probation for failure to 
pay fine or make restitution, see sec. 22.7543. 

23.34  Denial Of Credit Or Good Time For 
Period Indigent Defendant Unable To 
Raise Bail Spends In Jail Awaiting 
Trial 

23.341  Denial of credit on sentence 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶35. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 9-4, sec. 9.351. 

23.342  Denial of credit on incarceration or 
confinement imposed as condition 
of probation 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

23.343  Denial of good time for period 

 For cases dealing with this subject, see sec. 
23.6112. 

23.344  Denial of credit toward parole 
eligibility date established by court 
under Wis. Stat. § 973.014(1)(b) 

 For cases dealing with this subject, see sec. 
23.6121. 

http://www.wicourts.gov/html/sc/00/00-1425.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29751�


23-12 

23.35  Deployment Of Uniformed Law 
Enforcement Officers In Courtroom 
During Trial Of One Financially 
Unable To Post Bail 

 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 
Term, p. 78, sec. 4.892. 

 For cases dealing generally with the deployment 
of uniformed law enforcement officers in the 
courtroom during the trial, see sec. 8.8984. 

23.36  Discrimination In Decision To Charge 

 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 
(1979): 1978 Term, p. 83, sec. 8.533. 

23.37  Imposition Of Lengthy Term Of 
Probation Or Extended Supervision To 
Allow Defendant Of Limited Means 
Time To Pay Ordered Restitution 

 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 
759, 681 N.W.2d 534, at ¶40-41. 

23.4  Different Sanctions Applicable To Same 
Conduct 

23.41  Overlapping Criminal Statutes 
Prescribing Different Penalties 

 United States v. Batchelder, 99 S. Ct. 2198 (1979): 
1978 Term, p. 84, sec. 8.535. 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 103. sec. 8.641. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 151, sec. 11.551. 

 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 
(1979): 1979 Term, p. 103, sec. 8.641. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶12. 

 For cases dealing with sentencing when 
proscribed conduct violates two statutes with 
different penalties, see sec. 9.49951. 

 For cases dealing with due process limitations 
on overlapping criminal statutes proscribing 
different penalties, see sec. 22.241. 

23.42  Statutes Creating Crimes With Identical 
Elements But Prescribing Different 
Penalties 

 United States v. Batchelder, 99 S. Ct. 2198 (1979): 
1978 Term, p. 84, sec. 8.535. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 84, sec. 8.535. 

23.43  State Statute And Municipal Ordinance 

 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 
(1979): 1979 Term, p. 103, sec. 8.642. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 For cases dealing with due process limitations 
on state statutes and municipal ordinances 
applicable to same conduct, see sec. 22.242. 

23.5  Selective Prosecution 

23.51  In General 

 United States v. Armstrong, 116 S. Ct. 1480 (1996): 
1995 Term, p. 23-2, sec. 23.51. 

 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 
Term, p. 149, sec. 8.472. 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 122, sec. 9.32. 

 United States v. Batchelder, 99 S. Ct. 2198 (1979): 
1978 Term, p. 83, sec. 8.532. 

 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 
637 N.W.2d 35, 2001 Term WSC-19, at ¶13-20, 25. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
188, sec. 9.32. 
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 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 103, sec. 8.65. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 103, sec. 8.65. 

 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 
(1979): 1978 Term, p. 83, sec. 8.532. 

 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 
622 N.W.2d 4, 2000 Term WCA-132, at ¶6. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 174, sec. 
8.47. 

23.52  Particular Applications 

23.521  Policy of enforcing selective service 
registration requirement only 
against those who advised 
government of their failure to 
register 

 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 
Term, p. 149, sec. 8.472. 

23.522  Policy of enforcing prostitution 
laws only against women 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211. 

23.523  Bringing charge of homicide by 
negligent operation of vehicle 
against defendant when such 
charges have not previously been 
brought against person engaging in 
similar conduct 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

23.524  Prosecution of blacks on charges 
involving "crack" cocaine 

 United States v. Armstrong, 116 S. Ct. 1480 (1996): 
1995 Term, p. 23-2, sec. 23.51. 

23.525  Enforcing proscription on obscene 
material or performance against 
selected adult video stores 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

23.526  Sending warning letter to one 
identifiable group of potential 
offenders, while not sending letter 
to another identifiable group of 
potential offenders, and then 
prosecuting member of latter group 

 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 
637 N.W.2d 35, 2001 Term WSC-19, at ¶1-27. 

 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 
622 N.W.2d 4, 2000 Term WCA-132, at ¶1-16. 

23.527  Prosecuting only those in particular 
geographic location 

 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 
637 N.W.2d 35, 2001 Term WSC-19, at ¶1-27. 

23.53  When Defendant Entitled To 
Evidentiary Hearing On Question 
Whether There Has Been 
Discriminatory Or Selective 
Prosecution 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

23.54  Appellate Review Of Determination 
Whether There Has Been Selective 
Prosecution 

 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 
637 N.W.2d 35, 2001 Term WSC-19, at ¶17. 

 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 
622 N.W.2d 4, 2000 Term WCA-132, at ¶4. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51. 

23.55  Other matters 

23.551  Defendant's right to discovery to 
establish selective prosecution 
defense 
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 United States v. Bass, 122 S. Ct. 2389 (2002), 2001 
Term USSC-30. 

 United States v. Armstrong, 116 S. Ct. 1480 (1996): 
1995 Term, p. 23-2, sec. 23.51. 

23.6  Other Applications Of Right To Equal 
Protection 

23.61  Distinctions Made In Prescribing, 
Imposing, And Executing Criminal 
Punishment 

23.611  Differences in computation of good 
time credits between jail inmates 
and prison inmates 

23.6111  In general 

 State v. Johnson, 101 Wis. 2d 698, 305 N.W.2d 188 
(Ct. App. 1981): 1980 Term, p. 87, sec. 7.21. 

23.6112  Denying good time credit 
awarded for prison time to 
pretrial jail time 

 State v. Nyborg, 122 Wis. 2d 765, 364 N.W.2d 553 
(Ct. App. 1985): 1984 Term, p. 150, sec. 8.481. 

23.612  Differences on granting of credit 
for pretrial and other custody 

23.6121  Denial of credit for presentence 
custody to person for whom 
trial court sets parole eligibility 
date under Wis. Stat. § 973.014 

 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 
(Ct. App. 1997): 1997 Term, p. 9-4, sec. 9.351. 

 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 
222 (Ct. App. 1993): 1992 Term, p. 9-13, sec. 9.331. 

23.613  Disparity in sentencing 

 For cases dealing with this subject, see sec. 9.43. 

23.614  Equal protection not violated by 
provision for computing when 
defendant is repeat offender 
subject to increased penalty under 
drunk driving law 

 State v. Thompson, 134 Wis. 2d 330, 397 N.W.2d 
121 (Ct. App. 1986): 1986 Term, p. 235, sec. 12.7625. 

23.615  Statute imposing more severe 
punishment for less serious crime 
than is imposed for more serious 
crime 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

23.616  Extending leniency to one pleading 
guilty and denying it to one going 
to trial 

 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 
Term, p. 88, sec. 8.582. 

23.617  Differences in when consecutive 
sentences may be imposed 

 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 
(1978): 1978 Term, p. 67, sec. 6.4111. 

23.618  Greater punishment under repeater 
statute for misdemeanor repeater 
committing less serious 
misdemeanor or committing 
misdemeanor rather than felony 

 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 
(Ct. App. 1989): 1989 Term, p. 9-15, sec. 9.4511. 

23.619  Equal protection not violated by 
enhancing punishment for offense 
when offense committed in school 
zone 

 For cases dealing with this subject, see sec. 
31.6611. 

23.62  Distinctions Made In Prescribing, 
Imposing, And Executing Criminal 
Punishment (cont'd) 

23.621  Increasing penalty for crime 
because actor leaves state 

 Jones v. Helms, 101 S. Ct. 2434 (1981): 1980 Term, 
p. 106, sec. 8.992. 

23.622  Denial of credit for period indigent 
defendant unable to raise bail 
spends in jail awaiting trial 

 For cases dealing with this subject, see sec. 23.34. 

23.623  Irrational sanction prohibited 
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 Hudson v. United States, 118 S. Ct. 488 (1997): 
1997 Term, p. 23-2, sec. 23.611. 

23.624  Choice of crimes that subject 
defendant to enhanced punishment 
for being persistent repeater 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

23.625  Imposition of harsher punishment 
on one delivering cocaine base than 
on one delivering cocaine powder 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821. 

23.626  Prescription of more severe penalty 
for armed burglary than for 
unarmed burglary 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

23.627  Distinction in treatment between 
misdemeanant serving sentence in 
state prison because he has other 
prison sentences and conventional 
misdemeanant held in county jail 
or house of correction 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶15. 

23.628  Other distinctions 

23.6281  Prescribing life imprisonment 
without parole for persons 
previously committing two 
serious felonies while 
requiring only one prior 
serious sex offense to impose 
that punishment 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶1-36. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶19-25. 

23.6282  Equal protection not violated 
by exceptions to requirement 
that preliminary hearing be 
held for probation or parole 
violators 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 
11.3512. 

 For cases dealing generally with the preliminary 
hearing required for probation or parole 
revocation, see sec. 41.35. 

23.6283  Equal protection not violated 
by treating person who 
previously refused 
breathalyzer test and 
previously was found not 
guilty differently than person 
who took test and previously 
was found not guilty (former is 
treated as second offender, 
while latter is treated as first 
offender) for purposes of 
determining punishment for 
drunk driving 

 For cases dealing with this subject, see sec. 
37.21721. 

23.6284  Equal protection not violated 
by treating person who 
previously refused 
breathalyzer and previously 
was found guilty the same as 
person who refused 
breathalyzer and is found not 
guilty (both are treated as 
second offenders) for purposes 
of determining punishment for 
drunk driving 

 For cases dealing with this subject, see sec. 
37.21722. 

23.6285  Classification of crimes that 
make one ineligible for early 
release program 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶9-20. 

23.63  Other Applications 

23.631  Differences between delinquency 
and CHIPS proceedings do not 
require Becker hearing 

 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 
(Ct. App. 1981): 1980 Term, p. 147, sec. 13.13. 
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23.632  Prosecutor's refusal to grant 
immunity to state's witness who 
invokes privilege against self-
incrimination on cross-examination 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 101, sec. 8.662. 

23.633  Classification based on content of 
speech 

 Carey v. Brown, 100 S. Ct. 2286 (1980): 1979 Term, 
p. 104, sec. 8.66. 

23.634  Commitment of defendants found 
not guilty by reason of insanity 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 54, sec. 4.74. 

23.635  Lack of counsel's aid in preparing 
petition for supreme court review 
of court of appeals' decision 

 For cases dealing with this subject, see sec. 
25.174. 

23.636  Increasing sentence upon 
reconviction after reversal of first 
conviction 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 48, sec. 3.694. 

 For cases dealing generally with increasing 
sentence upon reconviction after reversal of first 
conviction, see sec. 9.4954. 

 For cases dealing with due process limitations 
on increasing sentence upon reconviction after 
reversal of first conviction, see sec. 22.631. 

 For cases dealing with double jeopardy 
limitations on increasing sentence upon 
reconviction after reversal of first conviction, see 
sec. 29.63. 

23.637  Incomplete record of trial court 
proceedings 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 96, sec. 9.53. 

23.638  Differing standards for civil and 
criminal commitments 

 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 
(1979): 1978 Term, p. 75, sec. 7.51. 

23.639  Creating criminal liability for 
operating motor vehicle with 0.1 
grams or more of alcohol in 210 
liters of breath 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-1, sec. 37.2111. 

23.64  Other Applications (cont'd) 

23.641  Equal protection not violated by 
exception to physician-patient 
privilege for homicide trials 

 For cases dealing with this subject, see sec. 
17.3424. 

23.642  Determination of adult court 
jurisdiction over defendant who 
committed crime while juvenile is 
not irrational and arbitrary on 
ground that it is based on date of 
charging, not date of offense 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 42-5, sec. 42.614. 

23.643  Equal protection limitations on 
prosecutor's exercise of discretion 

23.6431  General principles 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

23.6432  Particular exercises of 
discretion 

23.64321  Refusal to consent to jury 
waiver 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

23.64322  Exercise of peremptory 
strikes 

 For cases dealing with this subject, see sec. 8.16. 

23.64323  Discretion to charge in 
general 

 For cases dealing with this subject, see sec. 23.5. 
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23.64324  Prosecutor's discretion to 
choose whether to charge 
defendant as persistent 
offender does not violate 
equal protection 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

23.64325  Prosecutor's discretion to 
charge as crime or refer 
matter for civil prosecution 
does not violate equal 
protection 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

23.64326  Equal protection not 
violated where prosecutor 
charges more serious of 
two identical-element 
crimes that have different 
penalties 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

23.644  Exemption of Native Americans 
from controlled substances law 
does not violate equal protection 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.113. 

23.645  No equal protection violation in 
District of Columbia statute 
prohibiting congregation at foreign 
embassy 

 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, 
p. 38-7, sec. 38.7841. 

23.646  Imposing mandatory minimum 
penalty on person who sells drugs 
within 1,000 feet of school premises 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

23.647  Federal government's failure to file 
"substantial assistance" motion 
allowing downward departure 
from sentencing guidelines may 
not be based on impermissible 
factors such as race or religion 

 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 
Term, p. 9-4, sec. 9.1711. 

23.648  Conferring adult court jurisdiction 
over crime committed by defendant 
when defendant was fifteen years 
of age or younger 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

23.649  Granting good time or mandatory 
release on NGI commitment, but 
denying it on incompetency 
commitment 

 State v. Moore, 161 Wis. 2d 104, 467 N.W.2d 201 
(Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.6311. 

23.65  Other Applications (cont'd) 

23.651  Granting right to jury trial in 
reexamination proceedings relating 
to persons committed because of 
mental disease or defect, but 
denying jury trial at recommitment 
proceeding 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, p. 10-11, sec. 10.582. 

23.652  Classification in hostage-taking 
statute that differentiates 
defendants who release hostage 
unharmed before arrest from those 
who do not 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

23.653  Requirement of controlled 
substances act that weight of carrier 
medium is to be included when 
determining appropriate penalty 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 36-2, sec. 36.1821. 
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23.654  Denying juvenile procedures and 
protections afforded adults 

23.6541  In general 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

23.6542  Denying juvenile credit on 
disposition for pretrial time 
spent in secure detention while 
granting adults credit on 
sentence for pretrial custody 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

23.655  Equal protection not violated by 
juvenile code provision which, 
with stated exceptions, vests "adult" 
court with jurisdiction over traffic 
and motor vehicle offenses 
committed by children sixteen 
years of age and older 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

23.656  Statute conferring criminal court 
jurisdiction over child accused of 
committing assault or battery in 
secured correctional facility 

 For cases dealing with this subject, see sec. 
42.112. 

23.657  Statutory provision relating to 
preliminary examination of child 
accused of committing assault or 
battery in secured correctional 
facility 

 For cases dealing with this subject, see sec. 
42.112. 

23.658  Presumptive minimum sentence for 
child accused of assault or battery 
in secured correctional facility 

 For cases dealing with this subject, see sec. 
31.6931. 

23.659  Introduction of DNA testing results 
based on comparison of 
defendant's DNA to population 
data bases that do not include 
defendant's racial group 

 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 
(Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671. 

23.66  Other applications (cont'd) 

23.661  Distinction made in sexual assault 
statute between sexual intercourse 
and sexual contact insofar as 
element of intent is imposed 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

23.662  Distinguishing between civil and 
criminal cases with respect to 
prohibition on requiring witness to 
invoke fifth amendment privilege 
in presence of jury and on drawing 
adverse inference from witness's 
invocation of fifth amendment 
privilege 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

23.663  Equal protection not offended by 
under-inclusive or over-inclusive 
restriction on one's ability to 
engage in conduct not protected by 
constitution 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

23.664  Punishing enticement of child with 
intent to commit crime of exposing 
sex organ as class C felony when 
penalty for act of exposure itself is 
only class A misdemeanor 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

23.665  Advising noncommercial OWI 
suspects of commercial motor 
vehicle warnings under implied 
consent law when other law 
enforcement officers do not advise 
noncommercial operators of such 
warnings 
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 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 
510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, 
sec. 44.233. 

23.666  Exemption for libraries and 
educational institutions in statute 
proscribing exposing a child to 
harmful material 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

23.667  Requiring convicted burglars to 
pay DNA surcharge whether or not 
DNA sample given, while charging 
all other convicted persons the 
surcharge only if DNA sample has 
been given 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

23.668  Different procedures, under Wis. 
Stat. §§ 346.65(2) and 973.12(1), for 
establishing prior offenses that 
render defendant liable for 
increased punishment as repeat 
offender do not violate equal 
protection 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 37-5, sec. 37.2151. 

23.669  Distinctions and classifications in 
felon-in-possession-of-firearm 
statute (e.g., distinction between 
felons and misdemeanants, failure 
to distinquish violent from non-
violent felonies, and exemption of 
correctional officers employed 
before May 1, 1982) do not violate 
equal protection 

 For cases dealing with this subject, see sec. 
38.14114. 

23.67  Other applications (cont'd) 

23.671  Using different standard for 
proving prior convictions that 
subject defendant to increased 
punishment for being repeat 
offender under Wis. Stat. § 
343.44(2), than is used under Wis. 
Stat. § 973.12(1), does not violate 
equal protection 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 

23.672  Holding that NGI acquittee who 
has been committed is prisoner for 
purposes of statute prescribing 
battery by prisoners 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411. 

23.673  Forbidding competent, terminally 
ill persons to hasten death by self 
administering prescribed drugs 
while forbidding those who wish 
to hasten death to do so by 
directing removal of life-support 
systems 

 Vacco v. Quill, 117 S. Ct. 2293 (1997): 1996 Term, 
p. 32-5, sec. 32.831. 

23.674  Differences and distinctions 
between standards and procedures 
for commitment under sexually 
violent person commitment (ch. 
980) proceeding and standards and 
procedures for chap. 51 
commitment 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶12-16. 

23.675  Differences and distinctions 
between standards and procedures 
for sexual violent person 
commitment (ch. 980) proceeding 
and standards and procedures for 
proceeding relating to commitment 
of one found not guilty by reason 
of mental disease or defect (Wis. 
Stat. § 971.17) 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶17-20. 
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23.676  Differences in allocation of burden 
of proof on mitigating 
circumstances of first-degree 
intentional homicide and on 
defense in prosecutions for injury 
or death resulting from drunk 
driving that injury or death would 
have occurred even in absence of 
intoxication 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

23.677  Denial of preliminary examination 
to corporations while granting it to 
natural persons 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

23.678  No equal protection violation in 
standards applied in preliminary 
examination in single-count 
complaint setting and in multiple-
count complaint setting because the 
standards are the same in both 
settings 

 For cases dealing with this subject, see sec. 6.445. 

23.679  Stalking law's exemption for 
conduct involving labor disputes 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

23.68  Other Applications (cont'd) 

23.681  Denial of right to jury trial in 
juvenile delinquency proceeding 
while granting jury trial in other 
proceedings 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

23.682  Prostitution statute does not violate 
equal protection clause 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

23.683  Because standard of proof (i.e., 
"substantial probability") is the 
same in both ch. 51 proceedings 
and ch. 980 proceedings, there is no 
denial of equal protection 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

23.684  Different standards of proof in 
competency proceeding depending 
on whether defendant claims to be 
competent or incompetent 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

23.685  Requiring defendant to pay cost of 
order to produce him for court 
appearances while he is in state 
custody, when allegedly similarly 
situated defendants in county 
custody are not assessed these fees 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶22-
27. 

23.686  Treatment of deaf persons under 
implied consent law 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶42-43. 

23.687  Allowing juveniles convicted of 
sexual contact with child who was 
not more than four years younger 
than the offender to seek to be 
excused from sex offender 
registration requirement, but not 
allowing juvenile convicted of false 
imprisonment of victim who was 
not more than four years younger 
than offender to seek to be excused 
from that requirement 

 For cases dealing with this subject, see sec. 
47.87221. 

23.688  Applying Prisoner Litigation 
Reform Act to in-state prisoners but 
not to out-of-state prisoners 
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 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 
241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-
227, at ¶7-11. 

23.689  Transfer of convicted defendant to 
out-of-state prison facility 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶3. 

23.69  Other Applications (cont'd) 

23.691  Equal protection not violated by 
disparities between drunk driving 
sentencing guidelines established 
in each judicial administrative 
district under Wis. Stat. §  
346.65(2m) that result in greater 
punishment in one district than 
would be imposed in another 

 For cases dealing with this subject, see sec. 
37.21771. 

23.692  Equal protection not violated when 
drunk driving sentencing 
guidelines, established in each 
judicial administrative district 
under Wis. Stat. §  346.65(2m), are 
implemented differently in 
different counties within district 

 For cases dealing with this subject, see sec. 
37.21772. 

23.693  Consistency with equal protection 
of standards and procedures in ch. 
980 proceedings that are different 
from those afforded in ch. 51 
proceedings 

23.6931  General principles 

23.69311  In general 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶33. 

 State v. Madison, 2004 WI App 46, 271 Wis. 2d 
218, 678 N.W.2d 607, at ¶5. 

23.69312  Persons committed under 
chs. 51 and 980 are 
similarly situated for 
purposes of equal 
protection guarantee 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶8. 

23.69313  Level of judicial scrutiny to 
be applied in determining 
whether differences in 
standards and procedures 
violate equal protection 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶9. 

23.6932  Because standard of proof (i.e., 
"substantial probability") is the 
same in both ch. 51 proceedings 
and ch. 980 proceedings, there 
is no denial of equal protection 

 For cases dealing with this subject, see sec. 
23.683. 

23.6933  Consistency with equal 
protection of not closing ch. 980 
proceedings to public when 
proceedings would be closed to 
public in ch. 51 proceeding 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶31-33. 

 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 
548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶34-
35. 

 For cases dealing generally with the 
constitutionality of refusing to close ch. 980 
proceedings to the public, see sec. 10.79693. 

23.6934  Equal protection denied by 
failure to provide for jury trial 
at discharge hearing under ch. 
980 while respondents have 
right to jury trial at discharge 
hearing under ch. 51 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Madison, 2004 WI App 46, 271 Wis. 2d 
218, 678 N.W.2d 607, at ¶5. 
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23.6935  Consistency with equal 
protection of fact that pattern 
jury instructions provide for 
special verdict in ch. 51 
commitments and for general 
verdict in ch. 980 commitments 

 State v. Madison, 2004 WI App 46, 271 Wis. 2d 
218, 678 N.W.2d 607, at ¶5-9. 

23.6936  Consistency with equal 
protection of alleged disparate 
application of special verdicts 
in ch. 51 and ch. 980 cases 

 State v. Madison, 2004 WI App 46, 271 Wis. 2d 
218, 678 N.W.2d 607, at ¶5-9. 

23.6937  Consistency with equal 
protection of different standard 
for commitment:  ch. 51 
employs "substantial 
probability" standard while ch. 
980 employs "likely" standard 

23.6938  Consistency with equal 
protection of fact that ch. 51 
requires recent overt act or 
omission to show 
dangerousness, while ch. 980 
does not 

23.69381  In general 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶1-20. 

23.69382  When, before 
commencement of ch. 980 
proceeding, defendant was 
released to community 
upon finding he was 
ineligible for commitment 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶1-20. 

23.694  Different limitations on successive 
prosecutions imposed generally for 
all offenses by Wis. Stat. § 939.71 
and specifically for drug offenses 
by Wis. Stat. § 961.45 do not violate 
equal protection of the laws 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶48-
55. 

23.695  Denial of sentence credit, to 
Wisconsin prisoner serving 
Wisconsin sentence in another 
state, that is awarded under that 
state's law to persons serving 
sentences under that state's law 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶17. 

23.696  Consistency with equal protection 
of denial of special verdict in ch. 
980 cases 

 State v. Madison, 2004 WI App 46, 271 Wis. 2d 
218, 678 N.W.2d 607, at ¶5-9. 

23.697  Permitting state to dismiss 
prosecution after trial court 
excludes evidence for discovery 
violation under Wis. Stat. § 
971.23(7m)(a) does not violate equal 
protection 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶12-17. 

23.698  Consistency with equal protection 
of denying person seeking 
supervised release under chap. 980, 
appointment of expert examiner of 
his own choosing 

 For cases dealing with this subject, see sec. 
10.76333. 

23.699  Other applications 

23.6991  Subjecting juveniles to sex 
offender reporting 
requirements 

 For cases dealing with this subject, see sec. 
42.96325. 

23.6992  Proscribing operation of motor 
vehicle with detectable amount 
of restricted controlled 
substance in one's blood does 
not deny equal protection 
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 For cases dealing with this subject, see sec. 
37.2214. 

23.6993  Charging crime with more 
severe penalty when offense 
with less serious penalty also 
covers defendant's conduct 

 For cases dealing with this subject, see sec. 23.41. 

23.6994  Consistency, with equal 
protection, of requiring person 
convicted of crime that lacks 
sexual element (e.g., false 
imprisonment of minor) to 
comply with sex offender 
reporting requirement 

 For cases dealing with this subject, see sec. 
47.87224. 

23.7  Other Matters Relating To Equal Protection 

23.71  Equal Protection Constitutionally 
Guaranteed 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶11. 

23.72  State And Federal Protections 
Substantially Equivalent 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶78. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶28. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶42. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 23-2, sec. 23.71. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 23-5, sec. 23.72. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 23-2, sec. 23.71. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶11. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶20. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶5. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶24. 

 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 
(Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 23-3, sec. 23.71. 

23.73  Standing To Raise Equal Protection 
Claim 

 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 
Term, p. 4-1, sec. 4.12222. 

23.74  Burden On Person Challenging Statute 
On Equal Protection Grounds 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 23-1, sec. 23.71. 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

23.75  Waiver Of Equal Protection Claim 
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 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 
510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, 
sec. 44.233. 

23.76  Appellate Review Of Equal Protection 
Challenge 

23.761  Standard of review 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶10. 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶7. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶12. 

23.77  Equal Protection Under State 
Constitution 

23.771  Equal protection guaranteed by 
state constitution 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶7. 

23.772  Source of equal protection 
guarantee in state constitution 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶31. 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶7. 

23.773  State constitutional protection is 
substantially equivalent to federal 
constitutional protection 

 For cases dealing with this subject, see sec. 23.71. 
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Chapter 24  
Privilege Against Self-Incrimination 
 
 
 
24.1  General Principles Relating To Privilege 

Against Self-Incrimination 

24.11  Defendant's Privilege Against Self-
Incrimination And Right To Remain 
Silent In General 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶9. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶12. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶18. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶11. 

24.12  General Principles Governing Scope Of 
Privilege 

24.121  In general 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

 Ohio v. Reiner, 121 S. Ct. 1252 (2001), 2000 Term 
USSC-12. 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 
Term, p. 24-1, sec. 24.121. 

 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 
(1990): 1989 Term, p. 24-1, sec. 24.11. 

 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, 
p. 101, sec. 8.71. 

 Carter v. Kentucky, 101 S. Ct. 1112 (1981): 1980 
Term, p. 101, sec. 8.71. 

 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 
Term, p. 108, sec. 8.821. 

 United States v. Apfelbaum, 100 S. Ct. 948 (1980): 
1979 Term, p. 109, sec. 8.821. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶16. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶45. 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 In Matter of Grant, 83 Wis. 2d 77, 264 N.W.2d 587 
(1978): 1977 Term, p. 46, sec. 5.61. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶19. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶8. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶12. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 
(Ct. App. 1979): 1979 Term, p. 109, sec. 8.821. 

24.122  May be invoked when person has 
"real and appreciable" 
apprehension that information 
could be used against him 

 Ohio v. Reiner, 121 S. Ct. 1252 (2001), 2000 Term 
USSC-12. 
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 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶19. 

24.123  Privilege extends not only to direct 
use of information but also to 
derivative use 

24.1231  In general 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶17-35. 

 For cases dealing with excluding evidence 
derived from Fifth Amendment violation (fruit of 
the poisonous tree doctrine), see sec. 24.812. 

24.1232  When expert opinion and/or 
testimony is based on 
statement taken in violation of 
privilege, that opinion or 
testimony is inadmissible 

 For cases dealing with this subject, see sec. 
18.2315. 

24.124  Privilege protects innocent as well 
as guilty; privilege may be claimed 
by person who disclaims all 
culpability 

 Ohio v. Reiner, 121 S. Ct. 1252 (2001), 2000 Term 
USSC-12. 

24.125  Although conduct by law 
enforcement officials prior to trial 
may ultimately impair privilege, 
constitutional violation occurs only 
at trial 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶13. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶31. 

24.126  Privilege is "fundamental" 
constitutional right 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶10. 

24.13  Statements And Actions To Which 
Privilege Is And Is Not Applicable 

24.131  In general 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶16. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶10. 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

24.132  Limited to evidence of a 
testimonial nature 

 United States v. Patane, 124 S. Ct. 2620 (2004). 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 24-1, sec. 24.141. 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 156, sec. 8.7711. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶16. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶10. 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

24.133  Limited to statements that are 
incriminating (i.e., that might be 
used in criminal proceeding) 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 
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 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-1, sec. 24.124. 

 Allen v. Illinois, 106 S. Ct. 2988 (1986): 1985 Term, 
p. 136, sec. 8.7111. 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 177, sec. 8.71. 

 United States v. Apfelbaum, 100 S. Ct. 948 (1980): 
1979 Term, p. 109, sec. 8.821. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶16, 28-33. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶10. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

24.134  Limited to statements that are 
compelled 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶16. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶10. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.121. 

24.135  Submission to test for intoxication; 
refusal to submit to test for 
intoxication 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 For cases dealing generally with the protection 
afforded by the privilege against self-incrimination 
in relation to tests for intoxication, see sec. 24.44. 

24.136  Providing personal identification 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

24.137  Production of evidence 

 For cases dealing with this subject, see sec. 24.6. 

24.138  Statements intended to be 
exculpatory are covered 

 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 
Term, p. 108, sec. 8.821. 

24.139  Other statements and action 

24.1391  Defendant's testifying at trial 

24.13911  In general 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 84, sec. 4.5411. 

24.13912  Cross-examination of 
testifying defendant 

 For cases dealing with this subject, see sec. 
24.333. 

24.1392  Reporting requirements 
essential to objectives of 
regulatory statute not directed 
at group inherently suspected 
of criminal activities 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.721. 

24.1393  Payment of tax on illegal 
activities 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

24.1394  Production of physical 
evidence in response to 
subpoena 

 For cases dealing with this subject, see sec. 
24.642. 

24.1395  Limited to statements that 
might incriminate in state and 
federal prosecution; concern 
with foreign prosecution is 
beyond scope of self-
incrimination clause 

 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 
Term, p. 24-1, sec. 24.121. 

24.1396  Compliance with discovery 
statutes 
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 For cases dealing with this subject, see sec. 
24.898. 

24.1397  Applicability when person not 
faced with law enforcement 
questioning or criminal 
investigation and questioning 
conducted in noncoercive 
atmosphere in which person's 
freedom of action not curtailed 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

24.1398  Privilege extends to 
information that itself is not 
inculpatory but may lead to 
incriminating evidence 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

24.1399  Admission of guilt required as 
part of participation in sex 
offender treatment program 
ordered as condition of 
probation 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17. 

24.14  Proceedings In Which Privilege Is And 
Is Not Applicable 

24.141  In general 

 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 
Term, p. 24-2, sec. 24.131. 

24.142  Privilege generally limited to 
criminal cases 

24.1421  In general 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-1, sec. 24.131. 

 United States v. Ward, 100 S. Ct. 2636 (1980): 1979 
Term, p. 108, sec. 8.821. 

24.1422  But may be invoked in any case 
or proceeding in which 
information sought could be 
used in criminal proceeding 

 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 
Term, p. 24-2, sec. 24.131. 

24.143  Psychiatric examination to 
determine defendant's competency 
or responsibility 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19. 

24.144  Commitment proceedings 

24.1441  In general 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶24. 

24.1442  Not applicable in civil 
proceedings for commitment of 
sexually dangerous persons 

 Allen v. Illinois, 106 S. Ct. 2988 (1986): 1985 Term, 
p. 136, sec. 8.712. 

24.145  Parole or probation revocation 
proceeding 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

24.146  Sentencing proceeding 

24.1461  In general 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

24.1462  After entry of guilty plea 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

24.147  CHIPS proceeding 
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 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

24.148  Government agency's investigation 
of employee misconduct 

 LaChance v. Erickson, 118 S. Ct. 753 (1998): 1997 
Term, p. 22-1, sec. 22.1322. 

24.149  Is applicable to mental 
responsibility phase of criminal 
trial 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶1-
20. 

24.15  Persons To Which Privilege Is And Is 
Not Applicable 

24.151  Not applicable to extraterritorial 
aliens 

 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 
(1990): 1989 Term, p. 1-8, sec. 1.271. 

24.152  Applicable to, and may be invoked 
by, resident alien 

 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 
Term, p. 24-1, sec. 24.121. 

24.16  Privilege Not Self-Executing; Must Be 
Invoked 

24.161  General rule: privilege must be 
invoked 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 178, sec. 8.753. 

 Roberts v. United States, 100 S. Ct. 1358 (1980): 
1979 Term, p. 109, sec. 8.822. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶18, 24, 26. 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶16. 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7812. 

 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. 
App. 1980): 1980 Term, p. 102, sec. 8.72. 

24.162  Exceptions to general rule 

24.1621  When defendant in custody 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 178, sec. 8.753. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶18. 

24.1622  When penalty (e.g., loss of job) 
imposed for exercise of 
privilege 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 178, sec. 8.753. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶27. 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶16. 

24.1623  Tax returns required from 
gamblers 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 178, sec. 8.753. 

24.17  How Long Privilege Survives In 
Criminal Prosecution With Respect To 
Crime That Is Subject Of Invocation Of 
Privilege 

 For cases dealing with this subject, see sec. 24.83. 

24.18  Relationship Between Federal And 
State Constitutional Guarantees 

 For cases dealing with this subject, see sec. 24.85. 

24.19  Other Principles 

24.191  Privilege concerned with officially 
coerced self-accusation 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 155, sec. 8.71. 

 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 
Term, p. 177, sec. 8.71. 

24.192  Standing to raise self-incrimination 
claim 
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 State v. Hicks, 207 Wis. 2d 51, 557 N.W.2d 412 
(1997): 1996 Term, p. 38-23, sec. 38.8811. 

24.193  What constitutes "compulsion" for 
purposes of privilege against self-
incrimination 

24.1931  In general 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 24-2, sec. 24.181. 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17. 

24.1932  Requiring person participating 
in sex offender treatment 
program as condition of 
probation to admit guilt 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17. 

24.1933  Custody status alone is not 
sufficient to determine that 
statements were compelled 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶18. 

24.194  Privilege does not confer right to 
lie or give false testimony 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 24-3, sec 24.182. 

24.195  Federal privilege against self-
incrimination applicable to states 

 For cases dealing with this subject, see sec. 
24.8991. 

24.196  Right to remain silent is not third 
corner of new "cruel trilemma" 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 24-3, sec. 24.184. 

24.197  Defendant may not circumvent 
waiver that direct introduction of 
personal testimony would effect by 
using expert psychological witness 
to put his story before jury 

 For cases dealing with this subject, see sec. 
24.382. 

24.2  Invocation By Witness 

24.21  When Invocation Appropriate 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶19. 

24.211  In general 

 United States v. Apfelbaum, 100 S. Ct. 948 (1980): 
1979 Term, p. 109, sec. 8.821. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 28-1, sec. 28.21. 

24.212  After conviction of crime with 
respect to which testimony is self-
incriminating 

 For cases dealing with the survival of the 
privilege after conviction through post-conviction 
attack and appeal, see sec. 24.831. 

24.213  After plea of guilty to crime with 
respect to which testimony is self-
incriminating 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 156, sec. 8.791. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 28-1, sec. 28.21. 

 For cases dealing generally with the waiver of 
the privilege by pleading guilty, see sec. 24.32. 

 For cases dealing with the survival of the 
privilege after guilty plea at least until sentencing, 
see sec. 24.832. 

24.214  Witness may not testify voluntarily 
about subject and then invoke 
privilege against self-incrimination 
when questioned about details 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

24.22  Necessity Of Invocation 

 For cases dealing with this subject, see sec. 24.16. 

24.23  Sufficiency Of Invocation 

http://supct.law.cornell.edu/supct/search/display.html?terms=Ortiz&url=/supct/html/97-1217.ZPC.html�
http://www.wicourts.gov/html/sc/00/00-1635.htm�
http://www.wicourts.gov/html/sc/00/00-1635.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25744�
http://supct.law.cornell.edu/supct/html/96-1579.ZS.html�
http://supct.law.cornell.edu/supct/html/96-1579.ZS.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28883�
http://supct.law.cornell.edu/supct/search/display.html?terms=Mitchell&url=/supct/html/97-7541.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Mitchell&url=/supct/html/97-7541.ZO.html�


24-7 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7812. 

24.24  Court's Responsibility To Determine 
That Invocation Of Privilege Is Valid 

24.241  In general 

 Roberts v. United States, 100 S. Ct. 1358 (1980): 
1979 Term, p. 109, sec. 8.8232. 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 155, sec. 8.732. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶19. 

 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 
(Ct. App. 1979): 1979 Term, p. 109, sec. 8.8232. 

24.242  Waiver of complaint that court did 
not adequately assess propriety of 
witness's invocation of privilege 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶19. 

24.25  Invocation May Be Made By Attorney 
On Witness's Behalf 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861. 

24.26  Sustaining Defense Witness's 
Invocation Of Privilege 

 For cases dealing with this subject, see sec. 28.21. 

24.27  Striking Testimony Of Witness Who 
Invokes Privilege On Cross-
Examination 

 For cases dealing with this subject, see secs. 
20.3523 and 28.22. 

24.28  Prohibition On Requiring Witness To 
Invoke Privilege In Presence Of Jury 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

24.3  Waiver Of Privilege 

24.31  By Failure To Invoke Privilege In A 
Timely Fashion 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 178, sec. 8.753. 

 Roberts v. United States, 100 S. Ct. 1358 (1980): 
1979 Term, p. 109, sec. 8.822. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 87, sec. 8.576. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 87, sec. 8.572. 

24.32  By Pleading Guilty To Crime 

24.321  In general 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 156, sec. 8.791. 

 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 
(Ct. App. 1979): 1979 Term, p. 110, sec. 8.8242. 

 For cases dealing with the appropriateness of 
invoking privilege after guilty plea, see sec. 24.213. 

24.322  Guilty plea does not waive self-
incrimination privilege at 
sentencing 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶33. 

 For cases dealing with the appropriateness of 
invoking privilege after guilty plea, see sec. 24.213. 

 For cases dealing with the survival of the 
privilege after guilty plea at least until sentencing, 
see sec. 24.832. 

24.33  By Testifying In One's Defense 

24.331  In general 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 

 United States v. Havens, 100 S. Ct. 1912 (1980): 
1979 Term, p. 65, sec. 5.471. 
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 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶34. 

 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 
(1981): 1980 Term, p. 68, sec. 5.47. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 65, sec. 5.471. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 65, sec. 5.471 and p. 111, sec. 
8.828. 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶14. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 
(Ct. App. 1978): 1978 Term, p. 87, sec. 8.572. 

 For cases dealing with permissible scope of 
cross-examination of testifying defendant, see sec. 
16.17. 

24.332  When testimony impelled by state's 
introduction of unlawfully 
obtained evidence 

 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 
Term, p. 155, sec. 8.7421. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶28. 

 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 
N.W.2d 776, at ¶1-60. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 111, sec. 8.828. 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶1-27. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134. 

24.333  Testifying defendant has no right 
to claim privilege against self-
incrimination on cross-examination 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 24-3, sec. 24.332. 

24.334  Defendant may not circumvent 
waiver that direct introduction of 
personal testimony would effect by 
using expert psychological witness 
to put his story before jury 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶27-45. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶7. 

24.335  When defendant waives privilege 
by testifying in his or her own 
defense, must court conduct on-the-
record colloquy with defendant to 
determine whether waiver is 
knowing and voluntary? 

 For cases dealing with this subject, see sec. 
24.3822. 

24.34  By Raising Insanity Defense 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

 Powell v. Texas, 109 S. Ct. 3146 (1989): 1988 Term, 
p. 25-2, sec. 25.131. 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶44-45. 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19. 

24.35  By Raising Question Of Competency 
To Stand Trial 

 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 
Term USSC-26. 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19. 

24.36  By Otherwise Putting Mental Status In 
Issue 

24.361  In general 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶27-45. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶25. 
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 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20. 

24.362  It makes no difference whether 
mental status is put in issue to 
establish affirmative defense or to 
persuade jury as to element on 
which state has burden of proof 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶10-13. 

24.363  Waiver may, but does not 
necessarily, occur when defendant 
offers expert testimony to show 
that he lacks psychological profile 
of sex offender and, therefore, did 
not commit charged sexual assault 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶27-45. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20. 

24.37  By Other Action 

24.371  By accepting governmental benefit 
conditioned on waiver of Fifth 
Amendment rights 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶9. 

24.372  By attacking conviction on basis of 
denial of right to counsel 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶32-34. 

24.38  Waiver Of Privilege Must Be Knowing 
And Voluntary 

24.381  In general 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶1-18. 

24.382  Establishing that waiver was 
knowing and voluntary when 
defendant has testified in own 
defense 

24.3821  In general 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶1-18. 

24.3822  Must court conduct on-the-
record colloquy with defendant 
at time he testifies in own 
defense to determine whether 
waiver is knowing and 
voluntary? 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶15-17. 

24.3823  Post-trial claim that waiver was 
not knowing and voluntary 
does not need to be raised 
within context of claim of 
ineffective assistance of 
counsel 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶12-13. 

24.3824  Post-trial claim that waiver was 
not knowing and voluntary 
requires court to conduct 
hearing to determine whether 
waiver was knowing and 
voluntary 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶14, 18. 

24.383  Voluntariness of waiver of 
privilege 

24.3831  General Principles 

24.3832  In Interrogation Context 

 For cases dealing with this subject, see sec. 2.2. 

24.3833  When statement given by 
government employee (e.g., 
police officer) who reasonably 
believed that he or she would 
lose job if she did not give 
statement 

 For cases dealing with this subject, see sec. 2.547. 

24.3834  When statement given under 
threat of discharge from public 
employment:  such statements 
are compelled and may not be 
used in criminal proceeding 
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 For cases dealing with this subject, see sec. 2.548. 

24.3835  When statement given by 
police officer during criminal 
investigation 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶1-45. 

24.39  Other Matters 

24.391  No waiver results from testifying at 
prior proceeding 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 179, sec. 8.742. 

24.392  Defendant may not circumvent 
waiver that direct introduction of 
personal testimony would effect by 
using expert psychological witness 
to put his story before jury 

 For cases dealing with this subject, see sec. 
24.334. 

24.393  Appellate review of whether 
waiver has occurred and whether it 
was valid 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶7. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶4. 

24.4  Protection Afforded By Privilege Outside 
Courtroom 

24.41  When Privilege Against Self-
Incrimination Attaches Outside 
Courtroom In General 

 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 
(1988): 1987 Term, p. 20-2, sec. 20.611. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

24.42  During Police Interrogation 

 For cases dealing with this subject, see secs. 2.1 
and 2.2. 

24.43  Statements Elicited By Undercover 
Government Agents 

 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 
Term, p. 2-1, sec. 2.1131. 

 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 
Term, p. 33, sec. 3.141. 

 For cases dealing with Miranda limitations on 
questioning by undercover government agents, see 
sec. 2.1152. 

 For cases dealing with the right to counsel and 
the eliciting of statements by undercover 
government agents, see sec. 25.192. 

24.44  In Relation To Tests For Inebriation 

24.441  In general 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

24.442  Refusal to submit to test to 
determine inebriation 

24.4421  In general 

 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 
Term, p. 200, sec. 12.7624. 

 Thomas v. New York, 100 S. Ct. 197 (1979): 1979 
Term, p. 110, sec. 8.8253. 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 143, sec. 12.7622. 

 For cases dealing with the relevancy and 
admissibility of this evidence in general, see sec. 
13.3621. 

 For cases dealing with due process limitations 
on the admission of this evidence, see sec. 22.4561. 

24.4422  Blood-alcohol test 

 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 
(Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221. 

24.4423  Field sobriety test 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 
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 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 
(Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221. 

24.443  Requiring defendant to perform 
tests for inebriation 

 For cases dealing with this subject, see sec. 
24.6213. 

24.45  Compelling Production Of Evidence 

 For cases dealing with this subject, see sec. 24.6. 

24.46  During Mental Status (i.e., 
Psychological Or Psychiatric) 
Examination 

24.461  In general 

 Powell v. Texas, 109 S. Ct. 3146 (1989): 1988 Term, 
p. 25-2, sec. 25.131. 

 Buchanan v. Kentucky, 107 S. Ct. 2906 (1987): 1986 
Term, p. 179, sec. 8.752. 

 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, 
p. 102, sec. 8.753. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 2-2, sec. 2.1172. 

 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 
(Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712. 

24.462  Mental evaluation of defendant by 
state's expert when defendant puts 
mental status at issue in guilt phase 
of trial 

24.4621  In general 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶27-45. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20. 

24.4622  It makes no difference whether 
mental status is put in issue to 
establish affirmative defense or 
to persuade jury as to element 
on which state has burden of 
proof 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶10-13. 

24.4623  When defendant puts mental 
status at issue by offering 
expert testimony to show that 
he lacks psychological profile 
of sex offender and, therefore, 
did not commit charged sexual 
assault 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶27-45. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20. 

24.463  Mental evaluation of defendant by 
state's expert when defendant 
enters insanity plea 

24.4631  In general 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶44-45. 

 For cases dealing with the waiver of the 
privilege of self-incrimination by the entry of an 
insanity plea, see sec. 24.34. 

24.4632  In case involving insanity plea, 
it is not necessary to delay 
state's access to psychiatrist's 
report of examination until 
completion of guilt phase 

 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 
(Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712. 

24.4633  In case involving insanity plea, 
privilege against self-
incrimination protected by 
prohibition on use of 
defendant's statements on any 
issue other than mental 
condition 

 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 
(Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712. 
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24.47  At Interview By Probation Or Parole 
Officer 

24.471  In general 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 178, sec. 8.753. 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶18-
21. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶17. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

 For cases dealing with the need for Miranda 
warnings at an interview with a probation officer, 
see sec. 2.1181. 

 For cases dealing with the voluntariness of a 
statement elicited by a threat of revocation of 
probation unless probationer complies with 
condition that he account for whereabouts and 
activities, see sec. 2.2473. 

24.472  Prosecution's use of statement 
obtained from probationer in 
compliance with duty to account 
for whereabouts and activities 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶16, 25-26, 33. 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶18-
21. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶16. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶14, 18, 36. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 
564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252. 

24.473  Privilege against self-incrimination 
does not preclude use at probation 
revocation proceeding of 
defendant's refusal to answer 
agent's questions 

 For cases dealing with this subject, see sec. 
41.3182. 

24.474  Need to provide use and derivative-
use immunity for incriminating 
statements made to probation or 
parole agent in compliance with 
duty to account for whereabouts 
and activities 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶18-
21. 

24.48  At Presentence Interview And 
Investigation 

 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 
(1986): 1985 Term, p. 91, sec. 6.122. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 For cases dealing with the inadmissibility, at the 
trial on the issue of guilt, of statements made to a 
presentence investigator, see sec. 9.1261. 

24.49  Other Circumstances 

24.491  Juvenile mental status examination 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 200, sec. 13.1744. 

24.492  Compelling production of 
identification 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

 Kolender v. Lawson, 103 S. Ct. 1855 (1983): 1982 
Term, p. 143, sec. 8.752. 
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24.493  Requirement that welfare recipient 
report receipt of income and assets 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.721. 

24.494  Payment of tax on controlled 
substances and display of stamp 
demonstrating payment of tax 

 For cases dealing with this subject, see sec. 
24.891. 

24.495  Imposing tax that requires 
reporting of unlawful conduct 

 Department of Revenue v. Kurth Ranch, 114 S. Ct. 
1937 (1994): 1993 Term, p. 24-1, sec. 24.41. 

24.496  Statute requiring person to 
summon law enforcement officers 
or provide assistance to victim 
when person knows that crime is 
being committed and that victim is 
exposed to bodily harm does not 
violate privilege against self-
incrimination 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

24.497  Sex offender treatment program 
ordered as condition of probation 

24.4971  In general 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-
22. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶11-18. 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

24.4972  Need to afford use and 
derivative-use immunity to 
overcome self-incrimination 
right implicated in requiring 
admission of guilt as part of 
program 

 For cases dealing with this subject, see sec. 
9.63714. 

24.498  Questioning by governmental 
employer regarding misconduct on 
job 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

24.499  Other circumstances 

24.4991  Compliance with discovery 
statutes 

 For cases dealing with this subject, see sec. 
24.898. 

24.4992  Interview with juvenile 
regarding delinquent acts that 
will be basis of CHIPS 

 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 
N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 
2.1181. 

24.4993  Pardon, clemency, and 
commutation proceedings 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 10-42, sec. 10.8111. 

24.4994  Requiring participants in 
sexual abuse treatment 
program to admit 
responsibility for crimes for 
which they are sentenced and 
other sexual offenses they have 
committed, which admissions 
are not privileged and may be 
used against participant in 
future criminal proceeding, 
when failure to participate in 
program results in loss of 
prison privileges 

 McKune v. Lile, 122 S. Ct. 2017 (2002), 2001 Term 
USSC-16. 

24.4995  Requiring person involved in 
accident to identify himself or 
herself at scene, as required by 
hit-and-run statute 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶17-29. 

24.5  Burdening Exercise Of Privilege 
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24.51  Prosecutorial Reference To, Or Use Of, 
Defendant's Silence 

 For cases dealing with this subject, see secs. 
8.421 and 20.61. 

24.52  Prohibition On Inferring Guilt From 
Exercise Of Privilege 

24.521  In general 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶36. 

24.522  Prohibition On Instructing Jury It 
May Draw Negative Inference 
From Defendant's Failure To 
Testify 

 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 
Term, p. 8-33, sec. 8.4361. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

 For cases dealing generally with the prohibition 
on drawing a negative inference from defendant's 
failure to testify, see sec. 24.84. 

24.523  Prohibition on state's introducing 
evidence of, or using, defendant's 
silence to suggest guilt 

 For cases dealing with this subject, see secs. 
8.421 and 20.61. 

24.53  Failure To Give Instruction On 
Drawing No Adverse Inferences From 
Defendant's Failure To Testify 

 For cases dealing with this subject, see sec. 
8.5375. 

24.54  Creating Affirmative Defense That 
Compels Defendant To Testify To 
Avoid Conviction 

 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 
574 (1985): 1984 Term, p. 186, sec. 12.282. 

24.55  Prosecutor's Attempt To Call 
Defendant Adversely 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 84, sec. 4.5411. 

24.56  Penalizing Invocation Of Privilege 

24.561  By subjecting one who goes to trial 
to possibility of imposition of 
death penalty, while removing 
death penalty as possible 
punishment for one who pleads 
guilty 

 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 
Term, p. 88, sec. 8.582. 

24.562  Increasing sentence because of 
invocation of self-incrimination 
privilege 

 For cases dealing with this subject, see sec. 
9.2522. 

24.563  By introducing evidence of, or 
using, defendant's silence to 
suggest guilt 

 For cases dealing with this subject, see secs. 
8.421 and 20.61. 

24.564  Taking into consideration, and 
drawing adverse inferences from, 
person's refusal to testify or answer 
questions in civil proceeding or 
investigation 

 LaChance v. Erickson, 118 S. Ct. 753 (1998): 1997 
Term, p. 24-4, sec. 24.552. 

24.565  By drawing inference, from 
defendant's refusal to testify at 
hearing into validity of waiver of 
counsel, that waiver of counsel was 
valid 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶35-36. 

24.566  By discharging government 
employee for exercising privilege 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶1-45. 

 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 
776 N.W.2d 617, at ¶7. 
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24.6  Compelling Production Of Evidence 

24.61  General Principles 

24.611  In general 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 24-1, sec. 24.611. 

 Department of Social Services v. Bouknight, 110 S. 
Ct. 900 (1990): 1989 Term, p. 24-2, sec. 24.641. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

24.612  When production required for 
effective operation of generally 
applicable regulatory regime 
constructed to effect state's public 
purposes unrelated to the 
enforcement of its criminal laws 

 Department of Social Services v. Bouknight, 110 S. 
Ct. 900 (1990): 1989 Term, p. 24-2, sec. 24.641. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.721. 

24.62  Production Of Evidence From Suspect's 
Person 

24.621  Requiring bodily actions 

24.6211  In general 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-1, sec. 24.6211. 

 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, 
p. 102, sec. 8.753. 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 

 For cases dealing with fourth amendment 
limitations on requiring bodily actions, see sec. 
1.631. 

24.6212  Voice exemplar 

24.62121  In general 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 24-2, sec. 24.6212. 

 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 
Term, p. 24-1, sec. 24.611. 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 

24.62122  Propriety of court's order 
requiring defendant to give 
voice exemplar at trial 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

24.62123  Informing a jury of 
defendant's refusal to 
provide a voice sample 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

24.62124  Denial of defendant's 
request for an in-court 
voice lineup 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211. 

24.6213  Sobriety test 

24.62131  In general 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 

 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 
(Ct. App. 1982): 1982 Term, p. 98, sec. 5.892. 

24.62132  Suppression of test results 
on ground that test was 
compelled under threat to 
government employee (e.g., 
police officer) that, if he or 
she did not perform test, he 
or she would lose job 

 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 
776 N.W.2d 617, at ¶1-25. 

24.6214  Fingerprinting 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 24-2, sec. 24.6214. 
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24.6215  Photographing 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 24-2, sec. 24.6214. 

24.6216  Appearance in lineup 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 24-2, sec. 24.6211. 

 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 
Term, p. 24-1, sec. 24.611. 

24.6217  Requiring suspect to assume 
stance, walk, or make particular 
gesture 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 24-2, sec. 24.6214. 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 

24.6218  Requiring suspect to wear 
particular clothing 

 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 
Term, p. 24-1, sec. 24.611. 

24.6219  Handwriting exemplars or 
specimens 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 24-2, sec. 24.6213. 

 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 
Term, p. 24-1, sec. 24.611. 

 United States v. Euge, 100 S. Ct. 874 (1980): 1979 
Term, p. 111, sec. 8.8272. 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 

24.622  Taking samples from body 

24.6221  In general 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, 
p. 102, sec. 8.753. 

 For cases dealing with fourth amendment 
limitations on taking samples from body, see sec. 
1.632. 

24.6222  Blood 

 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 
1989 Term, p. 24-2, sec. 24.6221. 

 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 
Term, p. 24-1, sec. 24.612. 

 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 
Term, p. 200, sec. 12.7624. 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 111, sec. 8.8271. 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 

24.6223  Breath 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 143, sec. 12.7622. 

24.6224  Urine 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412. 

24.6225  Hair 

24.63  Production Of Documentary Evidence 

24.631  General principles 

24.6311  In general 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

24.6312  Production of documentary 
evidence in response to 
subpoena 

 For cases dealing with this subject, see sec. 
24.642. 

24.632  Income tax returns 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

 B.M. v. State, 113 Wis. 2d 183, 335 N.W.2d 420 
(Ct. App. 1983): 1982 Term, p. 33, sec. 2.1521. 
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24.633  Corporate and other business 
records 

 Braswell v. United States, 108 S. Ct. 2284 (1988): 
1987 Term, p. 24-2, sec. 24.621. 

 United States v. Doe, 104 S. Ct. 1237 (1984): 1983 
Term, p. 180, sec. 8.772. 

 State v. Kielisch, 123 Wis. 2d 125, 365 N.W.2d 904 
(Ct. App. 1985): 1984 Term, p. 156, sec. 8.7721. 

24.634  Bank records 

 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 
Term, p. 24-2, sec. 24.622. 

24.64  Production Of Other Evidence 

24.641  Requiring production of child from 
person having custody of child 

 Department of Social Services v. Bouknight, 110 S. 
Ct. 900 (1990): 1989 Term, p. 24-2, sec. 24.641. 

24.642  Requiring production of physical 
or documentary evidence in 
response to subpoena 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

24.65  Compelling Mental Status (i.e., 
Psychological Or Psychiatric) 
Examination Of Defendant 

24.651  In general 

 For cases dealing with this subject, see secs. 
24.34, 24.35, and 24.46. 

24.652  Appellate review of determination 
whether compelled mental status 
examination of defendant is 
constitutionally permissible 

 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 
N.W.2d 913, 2001 Term WSC-191, at ¶33. 

24.66  Related Matters 

24.661  Compelling suspect to execute 
consent form directing disclosure 
of bank records 

 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 
Term, p. 24-3, sec. 24.82. 

24.662  Compliance with discovery and 
disclosure statutes, rules, and 
orders 

 For cases dealing with this subject, see sec. 
24.898. 

24.7  Grant Of Immunity To Supplant Privilege 

24.71  General Principles 

24.711  In general 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 
Term, p. 24-1, sec. 24.121. 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶20-
22. 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶27. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 24-4, sec. 24.711. 

24.712  Privilege may be replaced by 
sufficient grant of immunity 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

24.713  Prosecutor can offer, but cannot 
grant, use immunity 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶27. 

24.714  Even after grant of immunity, 
witness may elect not to testify at 
risk of contempt of court 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶27. 

24.72  Under Immunity Statute 
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24.721  Type of immunity conferred 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7811. 

 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 
(Ct. App. 1979): 1978 Term, p. 91, sec. 8.62. 

24.722  Need for district attorney to request 
immunity 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7812. 

24.723  Sufficiency of invocation of 
privilege 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7812. 

24.724  Persons covered under immunity 
statute applicable to creditor's 
actions 

 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 
(1986): 1985 Term, p. 138, sec. 8.7812. 

24.73  Authority To Grant Immunity 

 United States v. Doe, 104 S. Ct. 1237 (1984): 1983 
Term, p. 180, sec. 8.782. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 103, sec. 8.78. 

24.74  Type And Scope Of Immunity 
Constitutionally Required 

 United States v. Hubbell, 120 S. Ct. 2037 (2000): 
1999 Term, p. 24-2, sec. 24.6312. 

 United States v. Doe, 104 S. Ct. 1237 (1984): 1983 
Term, p. 180, sec. 8.781. 

 Pillsbury Co. v. Conboy, 103 S. Ct. 608 (1983): 1982 
Term, p. 143, sec. 8.781. 

 United States v. Apfelbaum, 100 S. Ct. 948 (1980): 
1979 Term, p. 112, sec. 8.8292. 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶20. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 
(Ct. App. 1979): 1978 Term, p. 87, sec. 8.5771. 

24.75  Use Of Testimony Made After 
Immunity Grant 

24.751  In general 

 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 
Term, p. 88, sec. 8.5772. 

 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 
(Ct. App. 1979): 1978 Term, p. 129, sec. 12.141. 

24.752  In perjury prosecution arising out 
of giving of testimony 

 United States v. Apfelbaum, 100 S. Ct. 948 (1980): 
1979 Term, p. 112, sec. 8.8292. 

24.76  No Use Immunity For Statements Made 
By Testifying Defendant On Cross-
Examination 

 For cases dealing with this subject, see sec. 
24.331. 

24.77  Use Immunity For Defendant's 
Testimony At Suppression Hearing 

 United States v. Salvucci, 100 S. Ct. 2547 (1980): 
1979 Term, p. 15, sec. 1.893. 

 For cases dealing specifically with use immunity 
for testimony at fourth amendment suppression 
hearing, see sec. 1.923. 

 For cases dealing specifically with use immunity 
for testimony at Goodchild hearing, see sec. 2.625. 

24.78  A Deponent's Civil Deposition 
Testimony, Closely Tracking His Prior 
Immunized Testimony, Is Not 
Immunized Testimony That Can Be 
Compelled Over Valid Assertion Of 
Privilege 

 Pillsbury Co. v. Conboy, 103 S. Ct. 608 (1983): 1982 
Term, p. 144, sec. 8.782. 

24.79  Other matters 

24.791  Need to grant immunity to defense 
witness 
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 For cases dealing with this subject, see sec. 
28.212. 

24.792  Need to afford use and derivative-
use immunity to overcome self-
incrimination right implicated in 
requiring admission of guilt as part 
of sex offender treatment program 
ordered as condition of probation 

 For cases dealing with this subject, see sec. 
9.63714. 

24.793  Use immunity for statements made 
by government employee (e.g., 
police officer) in compliance with 
rule or regulation requiring 
statement and imposing job loss as 
penalty for failure to make 
statement (Garrity immunity) 

24.7931  In general 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶1-45. 

 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 
776 N.W.2d 617, at ¶7. 

24.7932  When statement is false and is 
basis for prosecution for crimes 
such as perjury or obstruction 
of justice 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶8. 

24.8  Other Matters Relating To Privilege 
Against Self-Incrimination 

24.81  Remedy For Violation Of Privilege 

24.811  In general 

 United States v. Morrison, 101 S. Ct. 665 (1981): 
1980 Term, p. 103, sec. 8.791. 

24.812  Excluding evidence derived from 
Fifth Amendment violation (fruit 
of the poisonous tree doctrine) 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶26-28. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶19-25. 

 For cases dealing with the principle that the 
privilege against self-incrimination extends not 
only to direct use of information obtained in 
violation of privilege, but also to derivative use, 
see sec. 24.123. 

 For cases dealing with excluding evidence 
derived from a violation of Miranda, see sec. 2.192. 

 For case dealing with excluding evidence 
derived from the giving of an involuntary 
statement, see. sec. 2.281. 

24.82  Use Of Statements Made By Testifying 
Defendant 

 For cases dealing with this subject, see sec. 
24.331. 

24.83  How Long Privilege Survives In 
Criminal Prosecution For Crime That Is 
Subject Of Invocation Of Privilege 

24.831  Privilege survives conviction 
through post-conviction attack and 
appeal 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶19. 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶11-18. 

 State v. Anastas, 107 Wis. 2d 270, 320 N.W.2d 15 
(Ct. App. 1982): 1981 Term, p. 115, sec. 8.731. 

 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 
(Ct. App. 1979): 1979 Term, p. 110, sec. 8.8242. 

 For cases dealing with the appropriateness of 
invoking the privilege after conviction, see sec. 
24.212. 

24.832  How long privilege survives after 
guilty or no-contest plea 

24.8321  Privilege survives guilty or no-
contest plea and continues at 
least until sentencing 

 Mitchell v. United States, 119 S. Ct. 1307 (1999): 
1998 Term, p. 24-3, sec. 24.831. 
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 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 156, sec. 8.791. 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶9-
11. 

 For cases dealing with the appropriateness of 
invoking the privilege after a guilty plea, see sec. 
24.213. 

 For cases dealing with waiver of the privilege by 
pleading guilty, see sec. 24.32. 

24.8322  Privilege survives guilty or no-
contest plea and applies to 
mental responsibility phase of 
criminal trial 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶1-
20. 

24.8323  Privilege survives guilty or no-
contest plea and continues 
through potential appeal 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶19. 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at 
¶11. 

24.833  Privilege survives conviction and 
continues while defendant intends 
to or is in process of moving to 
modify sentence and can show 
appreciable chance of success 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶19. 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

24.834  Privilege does not survive 
conviction when asserted to 
prohibit compelling admission of 
guilt as part of treatment ordered as 
condition of probation 

 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 
(Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351. 

24.84  Prohibition On Drawing Adverse 
Inference From Witness's Invocation Of 
Fifth Amendment Privilege 

24.841  In general 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

 For cases dealing with the prohibition on 
instructing the jury that it may draw a negative 
inference from defendant's failure to testify, see 
sec. 24.522. 

24.842  Instructing jury on drawing no 
adverse inferences from 
defendant's failure to testify 

 For cases dealing with this subject, see sec. 
8.5375. 

 For cases dealing with the prohibition on 
instructing the jury that it may draw a negative 
inference from defendant's failure to testify, see 
sec. 24.522. 

24.85  Relationship Between State And 
Federal Constitutional Guarantee 

24.851  In general 

 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 
N.W.2d 236, at ¶18, 55. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶55-82. 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶37-42. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 
(1989): 1989 Term, p. 24-3, sec. 24.81. 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 20-5, sec. 20.612. 
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 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 180, sec. 8.791. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶18. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶8. 

 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 
(Ct. App. 1997): 1996 Term, p. 24-4, sec. 24.81. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 24-3, sec. 24.81. 

24.852  Granting same or greater protection 
from compelled self-incrimination 
in interrogation context under state 
constitution 

 For cases dealing with adoption of Miranda 
under the state constitution, see sec. 2.1994. 

24.853  Granting greater protection from 
prosecutorial use of defendant's 
silence 

 For cases dealing with this subject, see secs. 
8.4218 and 20.6165. 

24.854  Granting greater protection under 
state constitution insofar as scope 
of exclusionary rule applied to 
Fifth Amendment violations is 
concerned 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶55-82. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶8. 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶15. 

24.86  Compelling Suspect To Execute 
Consent Form Directing Disclosure Of 
Bank Records 

 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 
Term, p. 24-3, sec. 24.82. 

24.87  Propriety Of Calling Witness Knowing 
He Will Invoke Privilege Against Self-
Incrimination 

 For cases dealing with this subject, see sec. 
20.371. 

24.88  Appellate Review Of Matters Relating 
To Privilege Against Self-Incrimination 

24.881  In general 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶11. 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

24.882  Review of question whether statute 
violates privilege against self-
incrimination 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶18. 

24.883  Review of question whether state 
violated right to remain silent by 
comment on invocation of right 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶8. 

24.89  Other Matters 

24.891  Applicability of harmless error rule 
to admission of evidence in 
violation of privilege against self-
incrimination 

24.8911  In general 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶45. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶36. 

24.8912  Admission of defendant's 
statement obtained in violation 
of privilege against self-
incrimination 

 For cases dealing with this subject, see sec. 
11.7321. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26598�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25442�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=19017�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25442�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19422�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18923�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26598�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19333�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31692�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31688�


24-22 

24.8913  Admission of evidence derived 
from violation of privilege 
against self-incrimination 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶45. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶36. 

24.892  Consistency with privilege against 
self-incrimination of statute 
requiring payment of tax on 
controlled substances and display 
of stamp demonstrating such 
payment, now that derivative use 
immunity is provided by statute 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶29-38. 

24.893  Striking testimony of witness who 
invokes privilege on cross-
examination 

 For cases dealing with this subject, see sec. 
20.3523. 

24.894  Statute requiring person to 
summon law enforcement officers 
or provide assistance to victim 
when person knows that crime is 
being committed and that victim is 
exposed to bodily harm does not 
violate privilege against self-
incrimination 

 For cases dealing with this subject, see sec. 
24.496. 

24.895  Admissibility of evidence offering 
explanation for defendant's failure 
to testify 

 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 
(Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382. 

24.896  Testifying defendant may be 
impeached by proof of prior 
convictions without violation of 
Fifth Amendment privilege 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 24-4, sec. 24.822. 

24.897  Privilege does not confer right to 
lie or give false testimony 

 For cases dealing with this subject, see sec. 
24.194. 

24.898  Requiring compliance with 
discovery and disclosure statutes, 
rules, and orders 

24.8981  In general 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶33-39. 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

24.8982  Statute requiring defendant to 
provide prosecutor with 
summary of expert's findings 
or subject matter of expert's 
testimony 

24.89821  In general 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

24.89822  When experts findings 
based on information 
provided by defendant 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

24.8983  Notice of alibi 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶36-37. 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

24.8984  Order requiring disclosure of 
evidence defendant intended to 
present in support of self-
defense claim 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶33-39. 

24.899  Other matters 
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24.8991  Applicability of Fifth 
Amendment's self-
incrimination clause to states 

 Dickerson v. United States, 120 S. Ct. 2326 (2000): 
1999 Term, p. 24-3, sec. 24.811. 

 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 
Term, p. 24-1, sec. 24.121. 

 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 
717 N.W.2d 657, at ¶16. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶45. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶1. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶1. 

 State v. Langenbach, 2001 WI App 222, 247 Wis. 
2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶8. 

24.8992  Does coercive interrogation 
violate privilege against self-
incrimination if statement that 
is coerced is never used as 
evidence against person from 
whom it has been elicited? 

 For cases dealing with this subject, see sec. 2.293. 

24.8993  With respect to use of 
defendant's involuntary 
statements, rights conferred by 
due process clause and Fifth 
Amendment are coextensive 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶34. 

 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶10. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶32-38. 

24.8994  Consistency with privilege 
against self-incrimination of 
statute requiring payment of 
tax on controlled substances 
and display of stamp 
demonstrating such payment, 
but not providing derivative 
use immunity for such activity 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811. 
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Chapter 25  
Right To Counsel 
 
 
 
25.1  When Counsel Required 

25.11  General Principles 

25.111  In general 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

 Rothgery v. Gillespie County, 128 S. Ct. 2578 
(2008). 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

 Fellers v. United States, 124 S. Ct. 1019 (2004). 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

 Alabama v. Shelton, 122 S. Ct. 1764 (2002), 2001 
Term USSC-12. 

 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 
Term USSC-8. 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

 Glover v. United States, 121 S. Ct. 696 (2001), 2000 
Term USSC-3. 

 Nichols v. United States, 114 S. Ct. 1921 (1994): 
1993 Term, p. 31-21, sec. 31.6285. 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-8, sec. 2.311. 

 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 
Term, p. 45, sec. 3.1411. 

 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 
Term, p. 45, sec. 3.1411. 

 Maine v. Moulton, 106 S. Ct. 477 (1985): 1985 
Term, p. 45, sec. 3.1412. 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 160, sec. 8.221. 

 United States v. Gouveia, 104 S. Ct. 2292 (1984): 
1983 Term, p. 161, sec. 8.2292. 

 Bacik v. Pennsylvania, 102 S. Ct. 2227 (1982): 1981 
Term, p. 105, sec. 8.221. 

 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, 
p. 91, sec. 8.221. 

 United States v. Morrison, 101 S. Ct. 665 (1981): 
1980 Term, p. 91, sec. 8.21. 

 Baldasar v. Illinois, 100 S. Ct. 1585 (1980): 1979 
Term, p. 94, sec. 8.421. 

 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 94, sec. 8.421. 

 Scott v. Illinois, 99 S. Ct. 1158 (1979): 1978 Term, 
p. 78, sec. 8.421. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶84. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶23. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶18. 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶50. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶11. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 
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 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 61, sec. 3.1411. 

 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 
(1982): 1981 Term, p. 106, sec. 8.221. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 78, sec. 8.421. 

 Spencer v. State, 85 Wis. 2d 565, 271 N.W.2d 25 
(1978): 1978 Term, p. 78, sec. 8.41. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶11. 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶9. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶18. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶32. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶27. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶3. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶9. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶8. 

 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 
693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶11. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶19. 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322. 

 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 
(Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311. 

 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 
(Ct. App. 1987): 1986 Term, p. 61, sec. 3.1412. 

 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 
917 (Ct. App. 1986): 1986 Term, p. 54, sec. 3.1196. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 161, sec. 8.2291. 

 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. 
App. 1982): 1981 Term, p. 106, sec. 8.2261. 

25.112  When right to counsel attaches in 
criminal prosecution 

25.1121  In general 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

 Rothgery v. Gillespie County, 128 S. Ct. 2578 
(2008). 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶17. 
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25.1122  Right to counsel attaches when 
warrant is issued or complaint 
is filed 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 
654 N.W.2d 48, 2002 Term WCA-140, at ¶11. 

 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 
264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322. 

25.1123  When no warrant issued or 
complaint filed, right to 
counsel attaches at defendant’s 
initial appearance before 
judicial officer, where he learns 
accusation against him and his 
liberty is subject to restriction 

25.11231  In general 

 Rothgery v. Gillespie County, 128 S. Ct. 2578 
(2008). 

25.11232  Attachment does not 
require that prosecutor (as 
distinct from police officer) 
be aware of initial 
proceeding or involved in 
its conduct 

 Rothgery v. Gillespie County, 128 S. Ct. 2578 
(2008). 

25.113  Attachment of right to counsel on 
one charge does not give rise to 
right to counsel on other, 
uncharged offense 

25.1131  General rule: right to counsel is 
offense-specific; applies only to 
charged offense 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 
Term, p. 2-4, sec. 2.1323. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23. 

 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 
(Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351. 

 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 
(Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411. 

 For cases dealing with this subject in the context 
of the defendant's right to counsel during police 
questioning, see secs. 2.313 and 2.316. 

25.1132  Is there an exception to general 
rule where other, uncharged 
offense is "closely related" to 
offense on which right to 
counsel has attached? 

25.11321  No (United States Supreme 
Court's answer) 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

25.11322  Yes (Wisconsin Court of 
Appeals' answer) 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23. 

25.1133  Determination of whether 
offense has been charged is to 
be determined by applying the 
Blockburger test 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

25.1134  Deliberate delay in charging to 
avoid sixth amendment right to 
counsel 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 2-7, sec. 2.1323. 

25.114  Attachment of right to counsel in 
juvenile delinquency proceeding 

 For cases dealing with this subject, see sec. 
25.191. 
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25.115  Under federal constitution, 
defendant charged with 
misdemeanor has no constitutional 
right to counsel unless sentence of 
imprisonment is imposed 

25.1151  In general 

 Alabama v. Shelton, 122 S. Ct. 1764 (2002), 2001 
Term USSC-12. 

 Nichols v. United States, 114 S. Ct. 1921 (1994): 
1993 Term, p. 31-21, sec. 31.6285. 

25.1152  Right to counsel attaches if 
sentence of imprisonment is 
imposed even though sentence 
is suspended or stayed 

 Alabama v. Shelton, 122 S. Ct. 1764 (2002), 2001 
Term USSC-12. 

25.116  Sixth Amendment right to counsel 
applicable to states 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶83. 

 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 
N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321. 

25.117  Sixth Amendment right to counsel 
does not attach in civil proceedings 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶11. 

25.118  Counsel required at any "critical 
stage" of prosecution 

 Rothgery v. Gillespie County, 128 S. Ct. 2578 
(2008). 

25.119  Other matters 

25.1191  Relationship of state and 
federal constitutional 
guarantees of right to counsel 

 For cases dealing with this subject, see sec. 
25.5977. 

25.1192  When right to counsel attaches, 
and whether proceeding is 
"critical stage" of prosecution, 
present distinct questions 

 Rothgery v. Gillespie County, 128 S. Ct. 2578 
(2008). 

25.12  When Person Is In Custody 

 United States v. Gouveia, 104 S. Ct. 2292 (1984): 
1983 Term, p. 161, sec. 8.2292. 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 94, sec. 8.422. 

25.13  At Judicial and Nonjudicial 
Proceedings That Are Part Of 
Investigative Process 

25.131  At interrogation 

25.1311  In criminal case 

 For cases dealing with this subject, see secs. 2.1 
and 2.3. 

25.1312  As part of juvenile detention 

 For cases dealing with this subject, see sec. 
42.224. 

25.132  At lineup or other identification 
procedure 

 For cases dealing with this subject, see sec. 3.2. 

25.133  At John Doe investigation 

 For cases dealing with this subject, see sec. 4.241. 

25.134  At grand jury proceeding 

 For cases dealing with this subject, see sec. 4.141. 

25.135  When statement of accused heard 
by undercover government agent 

25.1351  When statement elicited by 
government agent after charges 
filed 

 For cases dealing with this subject, see sec. 
2.3141. 

25.1352  When statement elicited by 
government agent before 
charges filed 

 For cases dealing with this subject, see sec. 
2.3142. 
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25.1353  When statement heard by 
government agent who did not 
deliberately elicit it 

 For cases dealing with this subject, see sec. 2.315. 

25.136  At court-ordered psychiatric 
examination 

 For cases dealing with this subject, see sec. 
25.195. 

25.14  At Judicial and Nonjudicial 
Proceedings That Are Part Of Formal 
Criminal Prosecution Leading To Trial 
Or Guilty Plea 

25.141  In general 

 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 
(Ct. App. 1984): 1983 Term, p. 83, sec. 3.94. 

25.142  At preliminary examination 

25.1421  In general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶84. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 106, sec. 
8.225. 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 94, sec. 8.425. 

25.1422  Need for pretrial appeal to 
challenge denial of right to 
counsel at preliminary 
examination 

 For cases dealing with this subject, see sec. 
6.4863. 

25.1423  When denial of right to counsel 
at preliminary examination is 
harmless error 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.712. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

25.143  At suppression hearing 

25.144  At court-ordered psychiatric 
examination 

 For cases dealing with this subject, see sec. 
25.195. 

25.145  At review of indigency 
determination 

 For cases dealing with this subject, see sec. 
25.5461. 

25.146  At guilty or no-contest plea 
proceeding 

 For cases dealing with this subject, see sec. 
7.2411. 

25.15  At Trial Or Guilty Plea Proceeding 

25.151  At trial 

25.1511  In general 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶67-68. 

 Spencer v. State, 85 Wis. 2d 565, 271 N.W.2d 25 
(1978): 1978 Term, p. 78, sec. 8.4241. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

25.1512  During voir dire examination 
of potential jurors 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

25.1513  Argument on legal issues 

25.1514  During recesses while 
defendant is on stand 
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 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 
25-7, sec. 25.4721. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

25.1515  Instruction of jury 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶67. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. 
App. 1982): 1981 Term, p. 106, sec. 8.2261. 

25.1516  Response to jury inquiry 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶65-76. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 94, sec. 8.4261. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 25-1, sec. 25.162. 

 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. 
App. 1982): 1981 Term, p. 133, sec. 10.631. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 94, sec. 8.4261. 

25.1517  Return of verdict 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 
(1990): 1989 Term, p. 8-14, sec. 8.6833. 

 Spencer v. State, 85 Wis. 2d 565, 271 N.W.2d 25 
(1978): 1978 Term, p. 78, sec. 8.4242. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. 
App. 1982): 1981 Term, p. 133, sec. 10.631. 

25.1518  Communication between judge 
and jurors 

25.15181  During trial 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 196, sec. 10.631. 

25.15182  During deliberations 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶65-76. 

 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 
(1983): 1982 Term, p. 162, sec. 10.633. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 For cases dealing with a defendant's right to 
counsel when the trial court responds to a jury 
inquiry during deliberations, see sec. 25.1516. 

25.152  At guilty plea proceeding 

 Wright v. Van Patten, 128 S. Ct. 743 (2008). 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

25.16  At Sentencing 

25.161  In general 

 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 
N.W.2d 197, at ¶56. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212. 

 State v. Knapp, 111 Wis. 2d 380, 330 N.W.2d 242 
(Ct. App. 1983): 1982 Term, p. 128, sec. 8.2271. 

25.162  At presentence interview 

 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 
263, 727 N.W.2d 560, at ¶10. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶35. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411. 
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 State v. Knapp, 111 Wis. 2d 380, 330 N.W.2d 242 
(Ct. App. 1983): 1982 Term, p. 103, sec. 6.111. 

25.163  Sentencing after revocation of 
probation 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311. 

25.17  In Post-Conviction Proceedings 
Attacking Conviction 

25.171  Post-conviction motion and hearing 
on it 

25.1711  In general 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶10-11. 

25.1712  Motion alleging ineffective 
assistance of counsel and 
attendant Machner hearing 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶10-12. 

25.172  Sec. 974.06 motion or other 
collateral attack on conviction 

25.1721  In general 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 25-1, sec. 25.1821. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 25-1, sec. 25.1821. 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-15, sec. 10.6311. 

 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 
Term, p. 25-1, sec. 25.1222. 

 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 
Term, p. 135, sec. 7.271. 

 Polk County v. Dodson, 102 S. Ct. 445 (1981): 1981 
Term, p. 106, sec. 8.2271. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶32. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 25-1, sec. 25.181. 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): at page 895 of opinion. 

25.1722  In death penalty cases 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 25-1, sec. 25.1822. 

 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 
Term, p. 25-1, sec. 25.1222. 

25.1723  Fact that probation not revoked 
until after time for filing direct 
appeal has expired does not 
create right to counsel for 
purposes of a sec. 974.96 motion 
or other collateral attack on 
conviction 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

25.173  Appeal 

25.1731  From judgment of conviction 

25.17311  In general 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 25-1, sec. 25.1831. 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-15, sec. 10.6311. 

 Penson v. Ohio, 109 S. Ct. 346 (1988): 1988 Term, 
p. 11-14, sec. 11.8941. 

 McCoy v. Court of Appeals, 108 S. Ct. 1895 (1988): 
1987 Term, p. 11-16, sec. 11.8961. 

 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 
Term, p. 135, sec. 7.271. 

 Evitts v. Lucey, 105 S. Ct. 830 (1985): 1984 Term, 
p. 143, sec. 8.2391. 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 129, sec. 8.2281. 
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 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶17. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State ex rel. McCoy v. Wisconsin Court of Appeals, 
137 Wis. 2d 90, 403 N.W.2d 449 (1987): 1986 Term, 
p. 209, sec. 10.8981. 

 State v. Brown, 2009 WI App 169, __ Wis. 2d __, 
776 N.W.2d 269, at ¶5. 

 State ex rel. Ford v. Holm, 2006 WI App 176, 296 
Wis. 2d 119, 722 N.W.2d 609, at ¶3. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶2. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

 State ex rel. Payton v. Kolb, 135 Wis. 2d 202, 400 
N.W.2d 285 (Ct. App. 1986): 1986 Term, p. 140, sec. 
8.2271. 

25.17312  Right to counsel on appeal 
includes guarantee of 
effective assistance of 
counsel on appeal 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶30. 

 For cases dealing generally with the right to 
effective assistance of counsel on appeal, see sec. 
25.245. 

25.1732  From denial of sec. 974.06 
motion 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): at page 895 of opinion. 

25.1733  Discretionary appeal 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶12. 

25.174  Wisconsin Supreme Court review 
of court of appeals' decision 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 25-1, sec. 25.184. 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 129, sec. 8.2281. 

 Wainwright v. Torna, 102 S. Ct. 1300 (1982): 1981 
Term, p. 107, sec. 8.2272. 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶29. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 91, sec. 8.224. 

25.175  United States Supreme Court's 
review of state court decision 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

25.176  State habeas corpus 

25.1761  In general 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-15, sec. 10.6311. 

 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 
Term, p. 25-1, sec. 25.1222. 

 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 
Term, p. 135, sec. 7.271. 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶18. 

25.1762  In death penalty cases 

 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 
Term, p. 25-1, sec. 25.1222. 

25.177  Federal habeas corpus 

 Mayle v. Felix, 125 S. Ct. 2562 (2005). 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 25-1, sec. 25.1821. 

25.178  Hearing challenging adequacy of 
counsel 
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 For cases dealing with this subject, see sec. 
25.2643. 

25.18  In Post-Conviction Proceedings 
Resulting From Conviction 

25.181  In probation or parole proceeding 

25.1811  Hearing on extension of 
probation 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311. 

25.1812  Hearing on parole or probation 
revocation 

 For cases dealing with this subject, see sec. 
41.3152. 

25.1813  On administrative review of 
revocation decision 

 For cases dealing with this subject, see sec. 
41.3153. 

25.1814  On certiorari review in circuit 
court of revocation decision 

 For cases dealing with this subject, see sec. 
41.582. 

25.182  Sexual predator (chap. 980) 
proceeding 

25.1821  In general 

 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 
2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶12. 

25.1822  First appeal as of right from 
denial of petition for 
supervised release 

 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 
2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶12. 

25.19  In Other Proceedings And 
Circumstances 

25.191  In juvenile delinquency proceeding 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411; p. 2-15, sec. 
2.162. 

25.192  When statement of accused heard 
by undercover government agent 

25.1921  When statement elicited by 
government agent after charges 
filed 

 For cases dealing with this subject, see sec. 
2.3141. 

25.1922  When statement elicited by 
government agent before 
charges filed 

 For cases dealing with this subject, see sec. 
2.3142. 

25.1923  When statement heard by 
government agent who did not 
deliberately elicit it 

 For cases dealing with this subject, see sec. 2.315. 

25.193  At investigative proceedings 

 For cases dealing with this subject, see secs. 
4.141 and 4.241. 

25.194  Proceedings relating to issuance of 
search warrant 

25.1941  Application for search warrant 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶50. 

25.1942  Hearing at which application 
for warrant reconstructed 
because original telephonic 
application for warrant was not 
recorded 

 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 
N.W.2d 690, 2001 Term WSC-10, at ¶51. 

25.195  At court-ordered psychiatric 
examination 
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25.1951  In general 

 Powell v. Texas, 109 S. Ct. 3146 (1989): 1988 Term, 
p. 25-2, sec. 25.131. 

 Satterwhite v. Texas, 108 S. Ct. 1792 (1988): 1987 
Term, p. 25-9, sec. 25.46. 

 Buchanan v. Kentucky, 107 S. Ct. 2906 (1987): 1986 
Term, p. 179, sec. 8.752. 

 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, 
p. 91, sec. 8.222. 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19. 

25.1952  When defense counsel has 
notice of examination 

 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 
49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19. 

25.196  At interview by probation officer 

25.197  Sexual predator (chap. 980) 
proceeding 

 For cases dealing with this subject, see sec. 
25.182. 

25.198  Other proceedings and 
circumstances 

25.1981  Hearing on prosecutor's motion 
to dismiss special prosecutor 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 107, sec. 8.228. 

25.1982  At chemical test for 
intoxication 

 For cases dealing with this subject, see sec. 44.26. 

25.1983  In civil or remedial contempt 
proceeding brought by state in 
which defendant's liberty is 
threatened 

 State v. Pultz, 206 Wis. 2d 112, 556 N.W.2d 708 
(1996): 1996 Term, p. 25-1, sec. 25.171. 

25.1984  When prison inmate subject of 
investigation for criminal 
activities committed in prison 

 United States v. Gouveia, 104 S. Ct. 2292 (1984): 
1983 Term, p. 161, sec. 8.2292. 

25.1985  When conviction used to 
criminalize, or increase penalty 
for, subsequent offense 

 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 
(1982): 1981 Term, p. 177, sec. 12.7629. 

25.1986  In refusal revocation 
proceeding (i.e., proceeding 
seeking revocation of driver's 
license because of refusal to 
consent to blood-alcohol 
testing) 

 For cases dealing with this subject, see sec. 
44.4124. 

25.2  Ineffective Assistance Of Counsel: General 
Principles 

25.21  Right to, And Test For Determining 
Whether Defendant Received, Effective 
Assistance Of Counsel 

25.211  Right to effective representation in 
general 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶18. 

25.2111  In general 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶83. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶23. 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶21. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶18. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶39. 
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 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶32. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶10. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶27. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶32. 

 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 
853, 667 N.W.2d 364, at ¶6. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶21. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶14. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶12. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶20. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

25.2112  Where statutory right to 
counsel exists, right includes 
right to effective counsel 

 For cases dealing with this subject, see sec. 
25.2895. 

25.2113  Right extends to closing 
argument 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

25.2114  Right exists under state 
constitution 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶10. 

 For cases dealing with the relationship between 
the state and federal constitutional rights to the 
effective assistance of counsel, see sec. 25.217. 

25.212  Two-prong test for determining 
adequacy of representation: 
defendant must show deficient 
performance and prejudice 

25.2121  In general 

 Smith v. Spisak, 130 S. Ct. 676 (2010). 

 Porter v. McCollum, 130 S. Ct. 447 (2010). 

 Wong v. Belmontes, 130 S. Ct. 383 (2009). 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

 Wiggins v. Smith, 123 S. Ct. 2527 (2003). 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-17, sec. 10.61111. 
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 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-9, sec. 25.25914. 

 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, 
p. 11-20, sec. 11.8982. 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-1, sec. 25.211. 

 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 
Term, p. 118, sec. 8.235. 

 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 
1985 Term, p. 109, sec. 7.614. 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 117, sec. 8.2311. 

 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, 
p. 122, sec. 8.2392. 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 162, sec. 8.231. 

 United States v. Cronic, 104 S. Ct. 2039 (1984): 
1983 Term, p. 164, sec. 8.231. 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 107, sec. 8.231. 

 Polk County v. Dodson, 102 S. Ct. 445 (1981): 1981 
Term, p. 107, sec. 8.231. 

 Cuyler v. Sullivan, 100 S. Ct. 1708 (1980): 1979 
Term, p. 95, sec. 8.431. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶90. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶87. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶33, 60. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶24, 28. 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶55. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶30. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶23. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶72. 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶14. 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶49. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶26. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶49. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶11. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶42. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶30, 49. 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶9. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶18. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶33. 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶22. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶125. 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶11. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶40. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶15. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 
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 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, 25.2582. 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2623. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 3-1, sec. 3.111. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 25-6, sec. 25.253. 

 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 
(1992): 1991 Term, p. 25-1, sec. 25.212. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 25-3, sec. 25.256. 

 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 
(1990): 1989 Term, p. 8-14, sec. 8.6833. 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 25-1, sec. 25.211. 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 25-5, sec. 25.255. 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 25-4, sec. 25.254. 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 141, sec. 8.2311. 

 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 
(1986): 1986 Term, p. 144, sec. 8.2351. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Ludwig, 124 Wis. 2d 600, 369 N.W.2d 722 
(1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 
149 (1984): 1983 Term, p. 165, sec. 8.231. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 129, sec. 8.231. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 131, sec. 8.231. 

 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 
(1981): 1981 Term, p. 107, sec. 8.231. 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 96, sec. 8.431. 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 96, sec. 8.431. 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 95, sec. 8.431. 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 95, sec. 8.431. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 79, sec. 8.431. 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶16. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶23. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶47. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶15. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶11. 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶28. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶3. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶26. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶35. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶16. 
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 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶7. 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶17. 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶16. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶19. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶13. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶15. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶8. 

 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 
766, 735 N.W.2d 178, at ¶21. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶10. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶33. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶14. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶21. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶18. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶20. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶38. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶13. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶15. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶11. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶15. 

 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 
653, 705 N.W.2d 900, at ¶6. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶19. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶9. 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶6. 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶15. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶11. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶18. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶7. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶25. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶29. 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶7. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶13. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶13. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶10. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶20. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶24. 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶19. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶14. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶27. 
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 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶15. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶17. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶33. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶10. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶20. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶32. 

 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 
853, 667 N.W.2d 364, at ¶6. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶9. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶21. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶58. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶13. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶25. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶19. 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶38. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶7. 

 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 
650 N.W.2d 885, 2002 Term WCA-56, at ¶14. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶14. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶23. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶47. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶5. 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶14. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶19. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶7. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶12. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶39. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶12. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶39. 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶26. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶22. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶5. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶14. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶4. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶19. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶20. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶26. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶34. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 
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 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 
236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 
16.1412. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373. 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582. 

http://www.wicourts.gov/html/ca/99/99-1924.htm�
http://www.wicourts.gov/html/ca/99/99-0812.htm�
http://www.wicourts.gov/html/ca/97/97-1026.htm�
http://www.wicourts.gov/html/ca/98/98-0229.htm�
http://www.wicourts.gov/html/ca/98/98-2109.htm�
http://www.wicourts.gov/html/ca/98/98-2928.htm�
http://www.wicourts.gov/html/ca/98/98-1531.htm�
http://www.wicourts.gov/html/ca/98/98-0525.htm�
http://www.wicourts.gov/html/ca/98/98-1688.htm�
http://www.wicourts.gov/html/ca/97/97-3217.htm�
http://www.wicourts.gov/html/ca/98/98-0318.htm�
http://www.wicourts.gov/html/ca/98/98-1270.htm�
http://www.wicourts.gov/html/ca/97/97-3403.htm�
http://www.wicourts.gov/html/ca/97/97-2778.htm�
http://www.wicourts.gov/html/ca/97/97-3070.htm�
http://www.wicourts.gov/html/ca/98/98-0174.htm�
http://www.wicourts.gov/html/ca/97/97-2345.htm�
http://www.wicourts.gov/html/ca/97/97-1926.htm�
http://www.wicourts.gov/html/ca/97/97-3056.htm�
http://www.wicourts.gov/html/ca/97/97-2111.htm�
http://www.wicourts.gov/html/ca/97/97-0914.htm�


25-17 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622. 

 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 
(Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542. 

 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 
(Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549. 

 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 
(Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-4, sec. 25.2231. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 
25.2581. 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254. 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 25-5, sec. 25.211. 

 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 
(Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 25-1, sec. 25.211. 

 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 25-2, sec. 25.211. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 8-7, sec. 8.5321. 

 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. 
App. 1992): 1992 Term, p. 25-16, sec. 25.2581. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-2, sec. 25.211. 

 State v. Glass, 170 Wis. 2d 146, 488 N.W.2d 432 
(Ct. App. 1992): 1992 Term, p. 25-11, sec. 25.2541. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Davidson, 166 Wis. 2d 35, 479 N.W.2d 181 
(Ct. App. 1991): 1991 Term, p. 8-6, sec. 8.1421. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221. 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 25-2, sec. 25.212. 
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 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 25-1, sec. 25.211. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 25-1, sec. 25.211. 

 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 
(Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 142, sec. 8.2311. 

 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 
(Ct. App. 1987): 1986 Term, p. 141, sec. 8.2311. 

 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 
(Ct. App. 1987): 1986 Term, p. 148, sec. 8.2355. 

 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 
(Ct. App. 1987): 1986 Term, p. 142, sec. 8.2311. 

 State v. Harris, 133 Wis. 2d 74, 393 N.W.2d 127 
(Ct. App. 1986): 1986 Term, p. 142, sec. 8.2311. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 117, sec. 8.2311. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 117, sec. 8.2311. 

 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 
(Ct. App. 1985): 1985 Term, p. 119, sec. 8.235. 

 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 
(Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 
(Ct. App. 1984): 1983 Term, p. 165, sec. 8.231. 

 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 
(Ct. App. 1983): 1983 Term, p. 166, sec. 8.231. 

 State v. Franklin, 111 Wis. 2d 681, 331 N.W.2d 633 
(Ct. App. 1983): 1982 Term, p. 132, sec. 8.233. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 92, sec. 8.231. 

 State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. 
App. 1980): 1980 Term, p. 92, sec. 8.231. 

 State v. Machner, 92 Wis. 2d 797, 285 N.W.2d 905 
(Ct. App. 1979): 1979 Term, p. 95, sec. 8.431. 

25.2122  Burden of proof with respect to 
two prongs of test 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶49. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶125. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶6. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶20. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶12. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶22. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶20. 

25.2123  Test applies when defendant 
convicted on guilty plea 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

25.2124  Defendant must satisfy both 
prongs to succeed on claim of 
ineffective assistance of 
counsel; if defendant fails to 
meet either prong, ineffective-
assistance-of-counsel claim 
fails 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶17. 
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 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶14. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶20. 

25.2125  Defendant must prevail on 
both parts of test to be afforded 
relief 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶26. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶11. 

25.2126  Two-prong test has been 
adopted by Wisconsin Supreme 
Court 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶23. 

25.213  First prong of test: deficient 
performance 

25.2131  In general 

 Porter v. McCollum, 130 S. Ct. 447 (2010). 

 Wong v. Belmontes, 130 S. Ct. 383 (2009). 

 Bobby v. Van Hook, 130 S. Ct. 13 (2009). 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

 Wiggins v. Smith, 123 S. Ct. 2527 (2003). 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 
N.W.2d 104, at ¶6. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶88. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶60. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶30. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶23. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶72. 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶23-29. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶26. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶49. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶11. 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶43. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶50. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶19. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶33. 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶23. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶126. 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶13. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶39-40. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶16. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶23. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶15. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶11. 
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 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶29. 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶20. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶27-28. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶7. 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶18. 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶16. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶20. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶13. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶15, 23. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶9. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶10. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶33. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶14. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶18. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶20. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶13. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶15. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶11. 

 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 
653, 705 N.W.2d 900, at ¶6. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶9. 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶7. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶11. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶25. 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶7. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶13. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶13-14. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶10. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶20. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶24. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶28, 35. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶21. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶33. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶10. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶21-22. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶9, 23. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶58. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶15. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶7. 
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 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 
650 N.W.2d 885, 2002 Term WCA-56, at ¶15. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶23. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶48. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶5. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶19. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶8. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶12. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶39. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶12. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶27. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶6, 10. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶14. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶4. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶20. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶35. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584. 

 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 
(Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511. 

25.2132  Judicial review of counsel's 
performance must be highly 
deferential; there is a strong 
presumption that counsel acted 
reasonably within professional 
norms 

 Wong v. Belmontes, 130 S. Ct. 383 (2009). 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 
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 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-9, sec. 25.25914. 

 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, 
p. 143, sec. 8.2313. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶60. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶23. 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶25, 43. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶11. 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶43. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶50. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶44, 61. 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶22. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 25-1, sec. 25.211. 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 25-5, sec. 25.255. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Ludwig, 124 Wis. 2d 600, 369 N.W.2d 722 
(1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶11. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶28. 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶16. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶20. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶16, 23. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶9. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶10. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶33. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶20. 

 State ex rel. Ford v. Holm, 2006 WI App 176, 296 
Wis. 2d 119, 722 N.W.2d 609, at ¶7. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶11. 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶21. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶11. 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶7. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶14. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶10. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶20. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶21. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶33. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶21. 
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 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶61. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶23. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶15. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶26. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶35. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584. 

 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 
(Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542. 

 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 
(Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 
(Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513. 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552. 

 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. 
App. 1992): 1992 Term, p. 25-16, sec. 25.2581. 

 State v. Glass, 170 Wis. 2d 146, 488 N.W.2d 432 
(Ct. App. 1992): 1992 Term, p. 25-11, sec. 25.2541. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 
(Ct. App. 1987): 1986 Term, p. 148, sec. 8.2355. 

 State v. Harris, 133 Wis. 2d 74, 393 N.W.2d 127 
(Ct. App. 1986): 1986 Term, p. 142, sec. 8.2311. 

25.2133  Counsel not required to argue 
point of law that is unsettled 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶23-30. 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶18. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶14. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

25.2134  Test for deficient performance 
is not legal correctness of 
counsel's judgments, but rather 
their reasonableness 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552. 

25.2135  Other matters 
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25.21351  Counsel not required to 
have total and complete 
knowledge of all aspects of 
reported criminal law, no 
matter how obscure 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

25.21352  Counsel not required to 
raise every available 
nonfrivolous defense, 
regardless of its merit, 
viability, or realistic chance 
for success 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

25.21353  Counsel is not required to 
have tactical reason—above 
and beyond reasonable 
appraisal of claim's dismal 
prospects for success—for 
recommending that weak 
claim be dropped 
altogether 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

25.21354  When counsel recommends 
that defendant abandon 
particular defense (e.g. plea 
of insanity) and defendant 
does so, counsel will not be 
found ineffective simply 
because defendant "had 
nothing to lose" by 
continuing to pursue that 
defense 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

25.21355  Competence does not 
require attorney to 
browbeat reluctant witness 
into testifying 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

25.2136  Other matters (cont'd) 

25.21361  Counsel's performance 
should be judged in light 
of law at time counsel acts; 
counsel not required to 
anticipate change in law 

 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 
Term, p. 118, sec. 8.235. 

25.21362  Failure to file, pursue, or 
make meritless motion, 
legal challenge, objection, 
or argument does not 
constitute deficient 
performance; if motion, 
challenge, objection, or 
argument would have been 
unsuccessful, trial counsel 
is not deficient for not 
filing, pursuing, or making 
it 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶37. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-30, sec. 25.284. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶21, 37. 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶34. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶8, 16. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶39, 47. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶14. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶29. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶28. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶14. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶59. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶23. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-3, 
sec. 25.2134. 
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 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

 For cases holding that when defendant contends 
his counsel was ineffective for failing to raise 
particular issue, and appellate court reviews merits 
of that issue and finds it without merit, it follows 
that claim of ineffective assistance of counsel is 
also without merit, see sec. 25.21997. 

25.21363  Failure to argue issue on 
appeal that is waived is not 
ineffective assistance of 
counsel 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

25.21364  In assessing whether 
performance was deficient, 
reviewing court may rely 
on reasoning that trial 
counsel overlooked or even 
disavowed 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶8. 

25.21365  Counsel will not be found 
deficient for failing to 
discover information that 
was available to defendant, 
but defendant failed to 
share with counsel 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶23. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶23. 

25.21366  Reviewing court will not 
second guess counsel's 
selection of trial tactics or 
strategies in face of 
alternatives that counsel 
has considered 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶20. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶44. 

25.21367  Must judge reasonableness 
of counsel's conduct based 
on facts viewed as of time 
of counsel's conduct 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶35. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶44. 

25.21368  Strategic choices, made 
after thorough 
investigation of law and 
facts, are virtually 
unchallengeable; court will 
uphold counsel's strategic 
decision if it was rationally 
based on facts and law; 
reasonable trial strategy is 
virtually unassailable 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶20. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶15. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶23. 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶16. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶22. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶52. 
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25.21369  Failure to raise an issue of 
law is not deficient 
performance if legal issue 
is later determined to be 
without merit 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶22. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶14. 

25.2137  Other matters (cont'd) 

25.21371  "Counsel need not be 
perfect, indeed not even 
very good, to be 
constitutionally adequate" 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶19. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶14. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶28. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 25-36, sec. 25.4931. 

25.21372  Trial counsel expected to 
know law relevant to 
defendant's case 

 For cases dealing with this subject, see sec. 
25.2241. 

25.21373  Claim of deficient 
performance based on 
failure to preserve issue for 
appellate review need not 
be considered if appellate 
court addresses, and rejects 
defendant's claim relating 
to, that issue on its merits 

 For cases dealing with this subject, see sec. 
25.275. 

25.21374  Labeling counsel's action 
as "strategic" does not 
insulate it from finding of 
deficient performance 

 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 
(Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511. 

25.21375  Burden of proof on 
question of deficient 
performance 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

25.21376  Challenge to counsel's 
performance must be based 
on more than speculation 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶38. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-3, sec, 
25.2135. 

25.21377  Reasonableness of 
counsel's actions may be 
determined or 
substantially influenced by 
defendant's own 
statements or actions 

 Schriro v. Landrigan, 127 S. Ct. 1933 (2007). 

 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 
N.W.2d 104, at ¶6. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶18. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶40. 

 For cases dealing with the effect of the 
defendant's instruction to do or not to do 
something on whether doing or not doing that 
something was ineffective assistance of counsel, 
see sec. 25.2196. 

25.21378  Test is whether counsel's 
performance was 
"objectively" reasonable 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶18. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶8. 
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 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶31-
35. 

25.21379  Counsel's testimony that 
his decision was not 
product of reasoned 
strategy, but rather of 
inadvertence or mistake, is 
not dispositive of question 
of deficient performance 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶18. 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶35. 

25.2138  Other matters (cont'd) 

25.21381  Defense counsel may select 
particular defense from 
available alternative 
defenses and is not 
required to present jury 
with alternatives 
inconsistent with chosen 
defense 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶22, 24. 

25.21382  Sixth Amendment 
guarantees reasonable 
competence, not perfect 
advocacy 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

25.21383  Even if it appears in 
hindsight that another 
defense would have been 
more effective, counsel's 
strategic decision will be 
upheld as long as it is 
founded on rationality of 
fact and law 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶35. 

25.21384  Appellate court will 
uphold counsel's strategic 
decision if it was rationally 
based on facts and law 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶27, 31. 

25.21385  Counsel not required to 
cooperate in defendant's 
attempt to perpetrate fraud 
on court 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶29. 

25.21386  When defendant alleges 
that counsel was 
ineffective for failing to 
take certain steps, 
defendant must show with 
specificity what the 
actions, if taken, would 
have revealed and how 
they would have altered 
the outcome of the 
proceedings 

 For cases dealing with this subject, see sec. 
25.2673. 

25.21387  Ignorance of well-defined 
legal principles is nearly 
inexcusable 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶23. 

25.21388  Because lawyer's 
performance is evaluated 
under prevailing 
professional norms, case 
law and treatises on legal 
malpractice can be 
instructive 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶23. 

25.21389  Defendant not entitled to 
ideal, perfect defense or 
best defense, only 
reasonably effective 
representation 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶28. 

25.2139  Other matters (cont'd) 
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25.21391  Use of ABA Standards, and 
other statements of 
professional standards, to 
determine what is 
reasonable performance 

 Bobby v. Van Hook, 130 S. Ct. 13 (2009). 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

25.21392  In determining whether 
there was deficient 
performance, court may 
consider reasons trial 
counsel overlooked or 
disavowed 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶18. 

25.21393  Counsel's right to choose 
strategy and to select 
particular defense from 
available alternative 
defenses 

 For cases dealing with this subject, see sec. 
25.218. 

25.21394  Failure to object to 
objectionable evidence 
may not be deficient 
performance if counsel did 
not object because he or 
she did not want to draw 
unwarranted attention to 
evidence 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶44. 

25.21395  Deficient performance is 
limited to situations where 
law or duty is clear such 
that reasonable counsel 
should know enough to 
raise issue 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶17. 

25.21396  Attorney's experience is 
not criterion for 
determining whether 
representation was 
effective in particular case 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶25. 

25.21397  When prior decisions 
reveal that action that 
defense counsel is being 
faulted for not taking has 
occurred only once before, 
court cannot say failure to 
take that action fell below 
prevailing professional 
norms 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶19. 

25.21398  Defense counsel is not kept 
from providing effective 
assistance at preliminary 
examination by refusal to 
permit him to subpoena 
police reports and other 
non-privileged 
investigatory materials for 
examination and copying 
in anticipation of 
preliminary examination 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶83-94. 

25.214  Second prong of test: prejudice 

25.2141  General principles 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶27. 

25.21411  In general 

 Porter v. McCollum, 130 S. Ct. 447 (2010). 

 Wong v. Belmontes, 130 S. Ct. 383 (2009). 

 Bobby v. Van Hook, 130 S. Ct. 13 (2009). 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

 Wiggins v. Smith, 123 S. Ct. 2527 (2003). 

 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 
Term USSC-1. 
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 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 
Term USSC-8. 

 Glover v. United States, 121 S. Ct. 696 (2001), 2000 
Term USSC-3. 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-13, sec. 10.61111. 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-5, sec. 25.2122. 

 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 
1985 Term, p. 109, sec. 7.614. 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 117, sec. 8.2311. 

 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, 
p. 122, sec. 8.2392. 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶88. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶64. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶29. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶30. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶23. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶72. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶26. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶49. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶11. 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶43. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶54-65. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶20, 58-80. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶33. 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶23. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶127. 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶14. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶40. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 25-3, sec. 25.256. 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 25-1, sec. 25.211. 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 25-5, sec. 25.255. 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 25-4, sec. 25.254. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Ludwig, 124 Wis. 2d 600, 369 N.W.2d 722 
(1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶16. 
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 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶23. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶15. 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶29, 35. 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶20. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶3. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶35. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶16. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶7. 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶22. 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶17, 22. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶28. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶13. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶15. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶10. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶11. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶33. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶18. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶20. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶38. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶13. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶15. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶11. 

 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 
653, 705 N.W.2d 900, at ¶6. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶19. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶9. 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶26-27, 35. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶12, 25. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶25. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶29. 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶7. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶13. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶13. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶10. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶20. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶25. 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶19. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶29. 

 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶16-18. 
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 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶34, 47-53. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶10. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶64, 70. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶9. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶58. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶16. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶25. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶19. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶8. 

 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 
650 N.W.2d 885, 2002 Term WCA-56, at ¶15, 17. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶23. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶5. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶19. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶9. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶12. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶39. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶13. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶39. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶7. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶14. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶4. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶20. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶20. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶34. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373. 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 
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 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 
(Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221. 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 25-13, sec. 25.2583. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584. 

 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 
(Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 
(Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549. 

 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 
(Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-4, sec. 25.2231. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432. 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254. 

 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 25-2, sec. 25.211. 

 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. 
App. 1992): 1992 Term, p. 25-16, sec. 25.2581. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-2, sec. 25.211. 

 State v. Glass, 170 Wis. 2d 146, 488 N.W.2d 432 
(Ct. App. 1992): 1992 Term, p. 25-11, sec. 25.2541. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221. 

 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 25-1, sec. 25.211. 
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 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 
(Ct. App. 1987): 1986 Term, p. 141, sec. 8.2311. 

 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 
(Ct. App. 1987): 1986 Term, p. 142, sec. 8.2312. 

 State v. Harris, 133 Wis. 2d 74, 393 N.W.2d 127 
(Ct. App. 1986): 1986 Term, p. 142, sec. 8.2311. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 117, sec. 8.2311. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 117, sec. 8.2311. 

 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 
(Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 139, sec. 8.2351. 

25.21412  When multiple deficiencies 
in counsel’s performance 
found, prejudice should be 
assessed based on 
cumulative effect of those 
deficiencies 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶110. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶61. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶59-61. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶34. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶34. 

25.21413  To be included in calculus 
for prejudice, each act or 
omission must fall below 
objective standard of 
reasonableness 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶49. 

25.21414  In determining prejudice, 
must consider totality of 
evidence 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶54. 

25.21415  When defendant contends 
that he will be prejudiced 
in future by some court 
rule or ruling, he must 
demonstrate that he would 
be prejudiced per se 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶88. 

25.2142  When prejudice is and is not 
conclusively presumed, i.e., 
when particular defect in 
counsel's performance is and is 
not deemed prejudicial as 
matter of law 

25.21421  In general 

 Wright v. Van Patten, 128 S. Ct. 743 (2008). 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-9, sec. 25.25914. 

 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, 
p. 11-20, sec. 11.8982. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶88. 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶56. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶58. 
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 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 
2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2. 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶17-25. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶16, 19. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶71. 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

25.21422  When counsel fails to 
object to material and 
substantial breach of plea 
agreement as to sentencing 
recommendation 

 For cases dealing with this subject, see sec. 
25.3822. 

25.21423  When attorney fails to 
present known evidence 
calling into question 
defendant's competency to 
stand trial 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶59. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

25.21424  Actual or constructive 
denial of assistance of 
counsel altogether; 
complete denial of counsel 
at critical stage of 
proceeding 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 
Term USSC-8. 

 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-9, sec. 25.25914. 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶56. 

 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 
2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶16, 19. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶31. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶71. 

25.21425  When counsel's deficient 
performance has denied 
defendant a judicial 
proceeding (e.g., appeal) to 
which he is entitled 

 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-9, sec. 25.25914. 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶15, 17. 

25.21426  Failure to timely file notice 
of appeal or otherwise 
deprive defendant of direct 
appeal 

 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 
2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶16, 19. 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶14. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶31. 
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25.21427  Failure to object to 
instruction that is lacking 
essential element of crime 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶31-42. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶32-39. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶6-
15. 

25.2143  When prejudice is and is not 
conclusively presumed, i.e., 
when particular defect in 
counsel's performance is and is 
not deemed prejudicial as 
matter of law (cont'd) 

25.21431  Counsel entirely failed to 
subject prosecution's case 
to adversarial testing 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

25.21432  Counsel was called upon to 
render assistance under 
circumstances where 
competent counsel very 
likely could not 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

25.21433  When counsel had active 
conflict of interest 

 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 
Term USSC-8. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶59, 61. 

25.21434  When counsel concedes 
guilt in capital (i.e., death 
penalty) case, so as to 
preserve credibility for 
penalty phase) 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

25.2144  When prejudice not presumed 

25.21441  Prejudice not presumed 
when counsel fails to 
object to denial of requisite 
number of peremptory 
strikes 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

25.21442  Prejudice not presumed 
when counsel fails to file 
timely request for 
substitution of judge 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

25.21443  Prejudice not presumed 
when counsel fails to 
object to oral questioning 
by jurors or to make offer 
of proof of follow-up 
questioning that was not 
permitted 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

25.21444  Prejudice not presumed 
when appellate counsel 
performs deficiently by 
failing to find arguable 
issues to appeal and, 
instead, filing no-merit 
report 

 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, 
p. 11-20, sec. 11.8982. 

25.21445  Prejudice not presumed 
when counsel fails to file 
notice of appeal where 
defendant has not 
expressed wishes one way 
or another on question 
whether appeal should be 
filed 

 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-9, sec. 25.25914. 
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25.21446  Prejudice not presumed 
when counsel has failed to 
object to six-person jury, 
thereby depriving 
defendant of state 
constitutional right to 
twelve-person jury 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶17-25. 

25.21447  Prejudice not presumed 
when counsel fails to 
object to denial of requisite 
number of peremptory 
strikes 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶24. 

25.21448  Prejudice not presumed 
when defense counsel 
improperly shifts from 
question-answer to 
narrative format in 
eliciting defendant's 
testimony 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶60-61. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶71. 

25.21449  Prejudice not presumed 
when counsel fails to make 
Batson objection 

 For cases dealing with this subject, see sec. 
25.33221. 

25.2145  When prejudice not presumed 
(cont'd) 

25.21451  Prejudice not presumed 
when counsel fails to 
object to judge's possible 
violation of authority to 
call and interrogate 
witnesses 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶56. 

25.21452  Prejudice not presumed 
when counsel fails to 
object to denial of public 
trial 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶18, 21-22. 

25.21453  Prejudice is not presumed 
when defense counsel is 
denied right to subpoena 
police reports and other 
non-privileged 
investigatory materials for 
examination and copying 
in anticipation of 
preliminary examination 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶83-94. 

25.2146  Prejudice when defects affect 
defendant's right to appeal 

25.21461  When ineffective 
assistance deprives 
defendant totally of right 
to appeal 

 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 
2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶16, 19. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

25.21462  When defendant's counsel 
fails to pursue appeal 

 Lozada v. Deeds, 111 S. Ct. 860 (1991): 1990 Term, 
p. 10-19, sec. 10.661. 

25.21463  Complete denial of 
appellate counsel 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶29. 

25.2147  Burden of proof on question of 
prejudice 

25.21471  In general 
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 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶35. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 25-2, sec. 25.254. 

25.21472  Defendant bears burden of 
showing prejudice under 
both the federal and state 
constitutions 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

25.2148  Applicability of prejudice 
prong to particular defects in 
counsel's performance 

25.21481  Keeping defendant off 
stand in violation of his 
right to testify in own 
defense 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

25.21482  Waiver of Batson violation 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

25.2149  Other matters (cont'd) 

25.21491  Failure to timely pursue 
pretrial motion is not 
prejudicial if motion 
would have been properly 
denied on merits 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

25.21492  Failure to raise issue or 
legal challenge is not 
prejudicial if defendant's 
position on that issue is 
found to be wrong or legal 
challenge would have been 
unsuccessful 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶39, 47. 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶24. 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶31-32. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶14. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶23. 

25.21493  Failure to make argument 
is not prejudicial if 
argument would have been 
unsuccessful 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶55. 

25.21494  To show prejudice, more 
than mere speculation is 
required; when defect in 
counsel's performance is 
failure to present evidence, 
that evidence must be fully 
developed at hearing in 
trial court 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶15. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶15. 

 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-23, sec. 25.2121. 

25.21495  Although there are a few 
situations in which 
overriding focus on 
fundamental fairness may 
affect analysis, separate 
inquiry into fundamental 
fairness not appropriate 
when ineffectiveness of 
counsel deprives defendant 
of substantive or 
procedural right to which 
law entitles him 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-13, sec. 10.61111. 
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25.21496  Determining when 
prejudice exists with 
respect to defects in 
counsel's performance that 
do not affect trial and its 
outcome: counsel's failure 
to seek enforcement of, or 
to inform defendant of 
right to seek enforcement 
of, plea agreement with 
which prosecutor has 
refused to comply 

 For cases dealing with this subject, see sec. 
25.3964. 

25.21497  When deficient 
performance directly 
results in increase in 
sentence over what it 
would have been, 
prejudice prong of test 
does not require that 
increase must meet a 
standard of significance 

 Glover v. United States, 121 S. Ct. 696 (2001), 2000 
Term USSC-3. 

25.21498  When there is strong 
evidence supporting 
verdict, it is less likely 
defendant can prove 
prejudice 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶75. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶45. 

25.21499  Verdict only weakly 
supported by record is 
more likely to have been 
affected by errors than one 
with overwhelming record 
support 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶75. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶55. 

25.215  Second prong of test: prejudice 
(cont'd) 

25.2151  Other matters 

25.21511  In determining prejudice, 
defendant has no 
entitlement to luck of 
lawless decision maker; 
must assume that decision-
maker would reasonably 
and impartially decide 
case; assessment of 
prejudice should not 
depend on idiosyncracies 
of particular decision-
maker 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-6, sec. 25.2123. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-3, sec. 25.2122. 

25.21512  For purpose of test for 
prejudice, does "result" 
refer to judgment of 
conviction or sentence? 

 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 
(Ct. App. 1995): 1994 Term, p. 25-3, sec. 25.2125. 

25.21513  Comparison of test for 
prejudice and test for 
harmless error 

 For cases dealing with this subject, see sec. 
11.7141. 

25.21514  Defendant not prejudiced 
unless ineffectiveness 
deprives him of 
substantive or procedural 
right to which law entitles 
him; likelihood of different 
outcome attributable to 
incorrect interpretation of 
law that was accepted at 
the time of defendant's 
trial should be regarded as 
potential "windfall" to 
defendant rather than 
legitimate "prejudice" 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-13, sec. 10.61111. 
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 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-5, sec. 25.2122. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶11. 

25.21515  When decision upon which 
defendant bases claim of 
prejudice, which was 
controlling law at time of 
alleged ineffective 
assistance of counsel, is 
later overruled, prejudice is 
removed 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-5, sec. 25.2122. 

25.21516  Does prejudice result from 
failure to object to 
prosecutor's breach of 
agreement as to sentencing 
recommendation when 
trial court did not rely on 
recommendation? 

 For cases dealing with this subject, see sec. 
25.3823. 

25.21517  When claimed deficiency 
in counsel's performance 
relates to charge on which 
defendant was acquitted, 
defendant cannot 
demonstrate prejudice 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

25.21518  Test for prejudice when 
conviction based on guilty 
plea: when guilty plea 
entered, defendant must 
show that he would not 
have pled guilty if lawyer 
performed effectively in 
order to make out claim of 
prejudice 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶27-
30. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

25.21519  Determining prejudice 
when defendant has 
rejected plea bargain as 
result of faulty advice of 
counsel, but has received 
fair trial 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

25.2152  Other matters (cont'd) 

25.21521  In assessing prejudice, may 
consider success of 
challenged strategy on 
counts on which defendant 
was acquitted 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶29. 

25.21522  When defendant alleges 
that counsel was 
ineffective for failing to 
take certain steps, 
defendant must show with 
specificity what the 
actions, if taken, would 
have revealed and how 
they would have altered 
the outcome of the 
proceedings 

 For cases dealing with this subject, see sec. 
25.2673. 

25.21523  Federal court's assessment, 
on federal habeas corpus, 
of whether state court 
applied correct test of 
prejudice: general 
principles governing 
assessment 

 Holland v. Jackson, 124 S. Ct. 2736 (2004). 

http://www.wicourts.gov/html/ca/02/02-1502.htm�
http://www.wicourts.gov/html/ca/01/01-0726.htm�
http://www.wicourts.gov/html/ca/98/98-0525.htm�
http://www.wicourts.gov/html/ca/02/02-1628.htm�
http://supct.law.cornell.edu/supct/search/display.html?terms=Holland&url=/supct/html/03-1200.ZPC.html�


25-40 

25.21524  Federal court's assessment, 
on federal habeas corpus, 
of whether state court 
applied correct test of 
prejudice: particular 
assessments 

 Holland v. Jackson, 124 S. Ct. 2736 (2004). 

25.21525  When claimed deficient 
performance is failure to 
adequately question 
prospective juror on voir 
dire to uncover bias, test of 
prejudice is whether 
counsel's performance 
resulted in seating of 
biased juror, not whether 
differently composed jury 
would have acquitted 
defendant 

 For cases dealing with this subject, see sec. 
25.3342. 

25.21526  Appropriateness of trial 
court, which acted as fact 
finder at proceeding, 
concluding that, had 
alleged deficient 
performance not occurred, 
it would not have altered 
decision 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶41. 

25.21527  When claimed deficiency is 
failure to move to suppress 
out-of-court identification, 
but in-court identification 
would have been 
admissible even if out-of-
court identification should 
have been suppressed, 
there is no prejudice 

 For cases dealing with this subject, see sec. 
25.31382. 

25.21528  To show prejudice, more 
than mere speculation is 
required; when defect in 
counsel's performance is 
failure to investigate, what 
investigation would have 
revealed must be fully 
developed at hearing in 
trial court 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶62. 

25.21529  Defendant is not 
prejudiced when defense 
counsel is denied right to 
subpoena police reports 
and other non-privileged 
investigatory materials for 
examination and copying 
in anticipation of 
preliminary examination 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶83-94. 

25.2153  Other matters (cont'd) 

25.21531  When alleged deficiency in 
counsel's performance 
relates to count on which 
defendant was acquitted, 
prejudice is lacking 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶35-36. 

25.21532  When deficient 
performance is failure to 
present certain evidence in 
defendant's defense, 
determination of prejudice 
requires consideration of 
evidence that state would 
be permitted to adduce in 
rebuttal 

 Wong v. Belmontes, 130 S. Ct. 383 (2009). 

25.216  Need to consider one prong of test 
when court finds other prong not 
satisfied 

25.2161  In general 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 
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 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶61. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶72. 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶14. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶50. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶34. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶128. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶43. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 25-2, sec. 25.2151. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶11. 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶28. 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶21. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶3. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶26. 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶17. 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶18. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶14. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶8. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶12. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶18-19. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶13. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶7. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶30. 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶7. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶26. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶27, 35. 

 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶15. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶22. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶20, 29. 

 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 
853, 667 N.W.2d 364, at ¶6. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶58-
59. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶14. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶25. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶9. 

 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 
650 N.W.2d 885, 2002 Term WCA-56, at ¶14. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶23. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶47. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶22. 
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 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶40. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶12. 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶26. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶22. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶20. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶26. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582. 

25.2162  No need to consider 
performance prong of test if 
case can be disposed of upon 
finding of no prejudice 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶61. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶28. 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶49. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶34. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶135. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶128. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 25-3, sec. 25.256. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶19. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶25. 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶38. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 
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 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 25-5, sec. 25.211. 

 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 

25.2163  No need to consider prejudice 
prong of test if case can be 
disposed of upon finding of no 
deficient performance 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶21. 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶34. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶19. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶23. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542. 

25.217  Relationship between state and 
federal guarantees of effective 
assistance of counsel 

25.2171  In general 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶23. 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶125. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 25-4, sec. 25.254. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 139, sec. 8.2315. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶18. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶32. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶17. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶10. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 25-2, sec. 25.254. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.214. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 
(Ct. App. 1987): 1986 Term, p. 142, sec. 8.2312. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 117, sec. 8.2311. 

 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 
(Ct. App. 1985): 1985 Term, p. 119, sec. 8.235. 

 For cases dealing generally with the relationship 
of the state and federal constitutional guarantees of 
the right to counsel, see sec. 25.593. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36590�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36070�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26990�
http://www.wicourts.gov/html/ca/02/02-1687.htm�
http://www.wicourts.gov/html/ca/98/98-1531.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25747�
http://www.wicourts.gov/html/sc/99/99-2704.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31067�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26960�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26990�
http://www.wicourts.gov/html/ca/03/03-1132.htm�
http://www.wicourts.gov/html/ca/98/98-0229.htm�


25-44 

25.2172  Failure to brief issue under 
state constitution constitutes 
abandonment of claim under 
state constitution 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

25.218  Counsel's right to choose strategy 
and to select particular defense 
from available alternative defenses 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 167, sec. 8.234. 

 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, 
p. 133, sec. 8.2391. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 129, sec. 8.231. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 133, sec. 8.234. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 79, sec. 8.432. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶44. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶31. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶22. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶62. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 120, sec. 8.235. 

 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 
(Ct. App. 1985): 1985 Term, p. 119, sec. 8.235. 

25.219  Other matters 

25.2191  Power of discretionary reversal 
not intended to enable 
defendant to circumvent 
requirements of ineffective-
assistance-of-counsel claim 
when counsel is alleged to have 
been ineffective for failure to 
pursue particular defense 

 For cases dealing with this subject, see sec. 
11.8182. 

25.2192  When defendant's amnesia 
renders counsel's assistance 
ineffective 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 50, sec. 2.711. 

25.2193  Defendant cannot claim 
ineffective assistance of 
counsel in proceeding in which 
he has no right to counsel 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-15, sec. 10.6311. 

25.2194  Right to effective assistance of 
counsel extends to appeal 

 For cases dealing with this subject, see sec. 
25.245. 

25.2195  Denying defense counsel 
sufficient preparation time may 
deprive defendant of effective 
assistance of counsel 

 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 
(Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214. 

25.2196  Effect of defendant's 
instruction to counsel on 
determination of whether what 
counsel did was ineffective 
assistance of counsel 

25.21961  In general 

 Schriro v. Landrigan, 127 S. Ct. 1933 (2007). 

25.21962  Counsel not required to 
actively participate in trial 
when defendant has 
instructed him or her not to 
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 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115. 

25.21963  Counsel may have 
obligation to make 
sentencing argument, or to 
withdraw from case, when 
defendant orders counsel 
not to make sentencing 
argument 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶37-39. 

25.21964  Whether defendant's 
instruction to follow 
particular course of action 
precludes attack on 
counsel’s following that 
course of action depends 
on whether defendant’s 
decision to issue that 
instruction was informed 
by counsel's advice 
regarding it 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶37-39. 

25.21965  Counsel may have 
obligation to withdraw as 
counsel rather than to 
follow defendant's 
instruction 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶39. 

25.2197  Distinction between 
consequences on appeal of trial 
court error and consequences of 
same error when raised in 
ineffective-assistance-of-
counsel context 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶35. 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶26. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶13. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 For cases dealing with a comparison of the test 
for harmless error and test for prejudice under 
Strickland standards (i.e., prejudice prong of test 
for ineffective assistance of counsel), see sec. 
11.7141. 

25.2198  Defendant is entitled to an 
adequate lawyer, not the best 

 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 
606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531. 

25.2199  Other matters 

25.21991  When decision about 
which defendant 
complains was the 
defendant's own decision, 
he cannot complain that 
there was ineffective 
assistance of counsel 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

25.21992  When defendant's right to 
effective assistance of 
counsel on appeal is 
denied by state's post-trial 
destruction of evidence 
that was not introduced at 
trial, but which defendant 
claims is exculpatory 

 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 
647 N.W.2d 430, 2001 Term WCA-438, at ¶1-19. 

25.21993  Appellate court is 
obligated to review 
ineffective assistance of 
counsel claims based on 
law in place at time of 
appeal 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶11. 
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25.21994  When failure to adequately 
investigate alleged, 
defendant must allege with 
specificity what 
investigation would have 
revealed and how it would 
have altered outcome 

 For cases dealing with this subject, see sec. 
25.2672. 

25.21995  When defendant alleges 
that counsel was 
ineffective for failing to 
take certain steps, 
defendant must show with 
specificity what the 
actions, if taken, would 
have revealed and how 
they would have altered 
the outcome of the 
proceedings 

 For cases dealing with this subject, see sec. 
25.2673. 

25.21996  When defendant alleges 
that trial counsel was 
deficient for failing to 
present testimony, 
defendant just allege with 
specificity what particular 
witness would have said if 
called to testify 

 For cases dealing with this subject, see sec. 
25.2674. 

25.21997  When defendant contends 
his counsel was ineffective 
for failing to raise 
particular issue, and 
appellate court reviews 
merits of that issue and 
finds it without merit, it 
follows that claim of 
ineffective assistance of 
counsel is also without 
merit 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶19. 

25.22  Duties Of Counsel 

25.221  In general 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 166, sec. 8.2321. 

25.222  Duties with respect to defendant 

25.2221  To interview defendant 

 State v. Machner, 92 Wis. 2d 797, 285 N.W.2d 905 
(Ct. App. 1979): 1979 Term, p. 95, sec. 8.431. 

25.2222  To advise defendant 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 96, sec. 8.4323. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-5, sec. 25.257. 

 For cases dealing with specific advice given and 
not given to defendant, see secs. 25.311 and 25.312. 

25.2223  To prepare defendant for trial 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311. 

25.2224  To advise defendant regarding 
appeal rights 

 Lozada v. Deeds, 111 S. Ct. 860 (1991): 1990 Term, 
p. 10-19, sec. 10.661. 

25.2225  To keep defendant reasonably 
informed about status of matter 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

25.2226  To explain proposed trial 
strategy to defendant 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

25.223  Duty to investigate 

25.2231  In general 

 Porter v. McCollum, 130 S. Ct. 447 (2010). 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

 Wiggins v. Smith, 123 S. Ct. 2527 (2003). 
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 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶59-62. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶34. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶17. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶42. 

25.2232  To investigate facts and 
circumstances of case 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 162, sec. 8.231. 

 United States v. Cronic, 104 S. Ct. 2039 (1984): 
1983 Term, p. 164, sec. 8.231. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶25, 28-29, 39-50, 57. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 139, sec. 8.2325. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 129, sec. 8.231. 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 96, sec. 8.4322. 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 96, sec. 8.4322. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶33-
45. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-4, sec. 25.2231. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-5, sec. 25.256. 

 State v. Machner, 92 Wis. 2d 797, 285 N.W.2d 905 
(Ct. App. 1979): 1979 Term, p. 95, sec. 8.431. 

25.2233  To ascertain defendant's prior 
convictions 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 37-5, sec. 37.2151. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 141, sec. 8.2355. 

25.2234  To investigate and interview 
witnesses 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶25, 28-29, 39-50, 57. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶33-
45. 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 25-13, sec. 25.2583. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 
(Ct. App. 1987): 1986 Term, p. 148, sec. 8.2355. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 120, sec. 8.235. 

25.2235  To seek psychiatric evaluation 
of defendant 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

25.2236  To investigate possible 
defenses 

25.22361  In general 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶17-20. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

25.22362  Alibi defense 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶50. 
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25.2237  To learn that victim of sexual 
assault was state championship 
qualifier as varsity team 
wrestler 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

25.2238  Need to retain expert witness 

25.22381  In general 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶50-52. 

25.22382  In arson case 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶50-52. 

25.2239  Other matters 

25.22391  Duty to have evidence 
scientifically tested 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

25.22392  When failure to adequately 
investigate alleged, 
defendant must allege with 
specificity what 
investigation could have 
revealed and how it would 
have altered outcome 

 For cases dealing with this subject, see sec. 
25.2672. 

25.22393  Duty to investigate 
potential mitigating 
circumstances in death 
penalty case 

 Porter v. McCollum, 130 S. Ct. 447 (2010). 

 Bobby v. Van Hook, 130 S. Ct. 13 (2009). 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

 Wiggins v. Smith, 123 S. Ct. 2527 (2003). 

25.22394  Duty to review readily 
available court file on prior 
conviction state intends to 
rely on as aggravating 
circumstance in death 
penalty case 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

25.22395  Duty to review discovery 
materials provided by state 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶25-27, 37-38, 57. 

25.22396  Duty to secure and review 
information in possession 
of prosecution and law 
enforcement authorities 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

25.22397  Duty to investigate 
information in police 
reports 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶34. 

25.224  Duties with respect to legal matters 
and representation afforded in 
general 

25.2241  To fully research and be fully 
informed on the law 

25.22411  In general 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 129, sec. 8.231. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

25.22412  Counsel not required to 
have total and complete 
knowledge of all aspects of 
reported criminal law, no 
matter how obscure 
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 For cases dealing with this subject, see sec. 
25.2135. 

25.22413  Counsel's performance 
should be judged in light 
of law at time counsel acts; 
counsel not required to 
anticipate change in law 

 For cases dealing with this subject, see sec. 
25.21361. 

25.2242  To cite legal authority to court 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311. 

25.225  Duties with respect to offer of plea 
bargain 

25.2251  To communicate proffered plea 
bargain to defendant 

 For cases dealing with this subject, see sec. 7.122. 

25.2252  To inform defendant that 
decision to reject plea bargain 
offer is for defendant to make 

 For cases dealing with this subject, see sec. 7.122. 

25.2253  To adequately advise 
defendant with respect to 
whether he should accept or 
reject plea bargain 

 For cases dealing with this subject, see sec. 
25.323. 

25.226  Duties with respect to entry of 
guilty plea 

25.2261  To ensure that record of jury 
waiver is developed 

 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 
839 (1991): 1990 Term, p. 26-1, sec. 26.321. 

25.227  Duties with respect to appeal 

25.2271  To advise defendant regarding 
appeal rights 

 For cases dealing with this subject, see sec. 
25.2224. 

25.2272  To consult with defendant 
regarding whether or not he 
desires to file notice of appeal 

 For cases dealing with this subject, see secs. 
25.39122, 25.39123, and 25.39124. 

25.2273  To decide what issues have 
merit for appeal 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶4. 

25.2274  To exercise judgment in 
winnowing out even arguable 
issues in favor of others 
perceived to be stronger 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶4. 

25.228  Other duties 

25.2281  Duty to raise question of 
defendant's competency 

 For cases dealing with this subject, see sec. 
6.6393. 

25.2282  Duty of withdrawing attorney 
to protect client's interest 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

25.229  Duties not imposed on defense 
counsel 

25.2291  Cooperation in presentation of 
perjured testimony 

 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, 
p. 122, sec. 8.2392. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶34. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶37. 

 For cases ruling that right to counsel does not 
include right to present false testimony, see sec. 
25.5993. 

25.2292  Advice as to collateral 
consequences of plea 
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 For cases dealing with this subject, see secs. 
7.24122, 7.24123, and 7.24124. 

25.2293  Argue non-frivolous issues that 
defendant wants raised on 
appeal 

 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, 
p. 133, sec. 8.2391. 

 For cases dealing with this subject, see sec. 
25.284. 

25.2294  Not required to actively 
participate in trial when 
defendant has instructed him 
or her not to participate in trial 

 For cases dealing with this subject, see sec. 
25.21961. 

25.23  Conflict Of Interest 

25.231  In general 

 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 
Term USSC-8. 

 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, 
p. 143, sec. 8.2331. 

 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, 
p. 122, sec. 8.2392. 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 167, sec. 8.233. 

 Duckworth v. Serrano, 102 S. Ct. 18 (1981): 1981 
Term, p. 100, sec. 7.621. 

 Wood v. Georgia, 101 S. Ct. 1097 (1981): 1980 
Term, p. 92, sec. 8.232. 

 Cuyler v. Sullivan, 100 S. Ct. 1708 (1980): 1979 
Term, p. 97, sec. 8.433. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 143, sec. 8.2331. 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 131, sec. 8.231. 

 State v. Kaye, 106 Wis. 2d 1, 315 N.W.2d 337 
(1982): 1981 Term, p. 107, sec. 8.233. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶15-18. 

 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 
N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341. 

 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 
(Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235. 

 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. 
App. 1998): 1997 Term, p. 25-3, sec. 25.233. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

 State v. Smith, 198 Wis. 2d 584, 543 N.W.2d 512 
(Ct. App. 1995): 1995 Term, p. 12-5, sec. 12.6641. 

 State v. Dadas, 190 Wis. 2d 340, 526 N.W.2d 818 
(Ct. App. 1994): 1994 Term, p. 25-5, sec. 25.231. 

 State v. Foster, 152 Wis. 2d 386, 448 N.W.2d 298 
(Ct. App. 1989): 1989 Term, p. 25-2, sec. 25.231. 

 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 
(Ct. App. 1983): 1983 Term, p. 167, sec. 8.233. 

 State v. Franklin, 111 Wis. 2d 681, 331 N.W.2d 633 
(Ct. App. 1983): 1982 Term, p. 132, sec. 8.233. 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 97, sec. 8.433. 

 For cases dealing with the disqualification of 
defense counsel because of a conflict of interest, see 
sec. 25.522. 

25.232  Particular conflicts 

25.2321  Joint representation of 
codefendants 

 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 
Term USSC-8. 
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 Wheat v. United States, 108 S. Ct. 1692 (1988): 1987 
Term, p. 25-5, sec. 25.2321. 

 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, 
p. 143, sec. 8.2332. 

 Holloway v. Arkansas, 98 S. Ct. 1173 (1978): 1977 
Term, p. 62, sec. 8.431. 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Kaye, 106 Wis. 2d 1, 315 N.W.2d 337 
(1982): 1981 Term, p. 107, sec. 8.233. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 79, sec. 8.433. 

 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 
(1978): 1977 Term, p. 62, sec. 8.431. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶1-25. 

 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. 
App. 1998): 1997 Term, p. 25-3, sec. 25.233. 

25.2322  Representation by attorney 
hired by defendant's employer 
who is running criminal 
enterprise 

 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 
Term USSC-8. 

 Wood v. Georgia, 101 S. Ct. 1097 (1981): 1980 
Term, p. 92, sec. 8.232. 

25.2323  Representation of defendant 
and potential witness 

 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. 
App. 1998): 1997 Term, p. 25-3, sec. 25.233. 

 State v. Foster, 152 Wis. 2d 386, 448 N.W.2d 298 
(Ct. App. 1989): 1989 Term, p. 25-2, sec. 25.231. 

25.2324  Parallel representation of 
defendants charged with 
related crimes 

 State v. Dadas, 190 Wis. 2d 340, 526 N.W.2d 818 
(Ct. App. 1994): 1994 Term, p. 25-5, sec. 25.231. 

25.2325  Representation of defendant 
and chief investigating officer 
in case 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

25.2326  Representation by public 
defender after public 
defender's office had 
represented victim's mother 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

25.2327  Representation of defendant by 
attorney who previously 
worked as assistant district 
attorney and previously 
prosecuted defendant while in 
that position 

 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 
(Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235. 

25.2328  Representation of defendant 
and earlier representation of 
state in same case 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 
N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341. 

 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. 
App. 1998): 1997 Term, p. 25-3, sec. 25.233. 

25.2329  Representation of state by 
district attorney who 
previously represented 
defendant in earlier unrelated 
prosecution 

 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 
N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341. 

25.233  Particular conflicts (cont'd) 

25.2331  Representation of defendant 
and chief investigating officer 
in case 

 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. 
App. 1998): 1997 Term, p. 25-3, sec. 25.233. 
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25.2332  Representation of defendant 
while affiliated with 
prosecutorial agency 

 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. 
App. 1998): 1997 Term, p. 25-3, sec. 25.233. 

25.2333  Representation of defendant 
after previous representation of 
victim 

 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 
Term USSC-8. 

25.234  Rules governing serial 
representation (e.g., where defense 
counsel has appeared for and 
represented state as prosecutor in 
prior proceedings in same case in 
which he or she now represents 
defendant) 

25.2341  Court of appeals' rule, 
overturned by supreme court: 
in serial representation case, 
conflict of interest exists, 
warranting reversal even in 
absence of evidence of actual 
conflict or of prejudice to 
defendant or state 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. 
App. 1998): 1997 Term, p. 25-3, sec. 25.233. 

25.2342  Supreme court's rule: in serial 
representation case, defendant 
who did not raise objection at 
trial must demonstrate by clear 
and convincing evidence that 
counsel converted potential 
conflict of interest into actual 
conflict of interest by (1) 
knowingly failing to disclose 
trial attorney's former 
prosecution of defendant, or (2) 
representing defendant in 
manner that adversely affected 
defendant's interests 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶19-20. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶11. 

 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 
N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341. 

25.2343  When serial representation 
made known to trial court prior 
to representation at court 
proceedings 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶12-17. 

25.235  Rules governing reverse serial 
representation (e.g., where 
prosecutor has appeared for and 
represented defendant in prior 
prosecution of defendant) 

25.2351  When defendant raised 
objection prior to trial or other 
proceedings 

25.23511  When reverse serial 
representation made 
known to trial court prior 
to representation at court 
proceedings, test is 
whether the prior 
representation and present 
representation are 
"substantially related" 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶15-17. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶8-17. 

 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 
N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341. 

25.23512  Motion raising objection 
before trial may be denied 
on grounds of untimeliness 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶18, 21-24. 

http://supct.law.cornell.edu/supct/html/00-9285.ZS.html�
http://www.wicourts.gov/html/ca/97/97-2336.htm�
http://www.wicourts.gov/html/ca/97/97-2336.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24662�
http://www.wicourts.gov/html/ca/02/02-0192.htm�
http://www.wicourts.gov/html/ca/99/99-1164.htm�
http://www.wicourts.gov/html/ca/97/97-2336.htm�
http://www.wicourts.gov/html/ca/02/02-0192.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24662�
http://www.wicourts.gov/html/ca/02/02-0192.htm�
http://www.wicourts.gov/html/ca/99/99-1164.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24662�


25-53 

25.23513  Factors to consider in 
determining whether to 
deny, on grounds of 
untimeliness, motion 
raising objection before 
trial 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶24-25. 

25.23514  Propriety under particular 
circumstances of denying 
motion raising objection 
prior to trial on gounds of 
untimeliness 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶25. 

25.23515  Substantial relationship 
test does not require 
defendant to show that 
confidential information 
relevant to present 
prosecution was actually 
communicated to 
prosecutor in prior 
proceeding; it is sufficient 
if prosecutor could have 
obtained confidential 
communication 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶34-37. 

25.23516  When motion raising 
objection was made before 
trial, but denied on account 
of untimeliness, test to be 
applied when objection is 
raised in postconviction 
proceedings is test 
applicable when objection 
was not raised prior to trial, 
i.e., did actual conflict of 
interest exist 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶14-31. 

25.2352  When defendant did not raise 
objection prior to trial and 
conviction 

25.23521  Defendant who did not 
raise objection prior to trial 
and conviction must 
demonstrate by clear and 
convincing evidence that 
actual conflict of interest 
existed 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶19-20. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶11. 

 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 
N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341. 

25.23522  Sufficiency of showing of 
actual conflict of interest 
under particular 
circumstances 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶32-33. 

25.2353  Appellate review of issue 
related to reverse serial 
representation 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶21, 27, 32. 

25.236  When prejudice presumed because 
of conflict of interest 

 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 
Term USSC-8. 

25.237  Attorney's obligation to make 
potential conflict of interest known 
to trial court 

 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 
N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341. 

25.238  Appellate review of conflict issues 

25.2381  Standard of review 

25.23811  Of question whether trial 
court applied correct test 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶8. 
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25.23812  Of question whether 
disqualification was 
required under appropriate 
test 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶8. 

25.23813  Of issue related to reverse 
serial representation 

 For cases dealing with this subject, see sec. 
25.2353. 

25.239  Other matters 

25.2391  Insofar as defendant's 
entitlement to relief is 
concerned, different rules 
apply depending upon whether 
conflict was made known to 
trial court before representation 
occurred or whether conflict 
was first discovered or brought 
to trial court's attention after 
representation occurred 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶12. 

25.2392  Waiver of conflict 

25.23921  In general 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶1-14. 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶21. 

 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 
(Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235. 

25.23922  Court may reject waiver of 
conflict and disqualify 
counsel, thus overriding 
defendant's counsel of 
choice 

 For cases dealing with this subject, see sec. 
25.516. 

25.23923  While courts may deny 
waiver of conflict of 
interest, and thus override 
defendant's choice of 
counsel, nothing requires 
courts to do so 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶13. 

25.23924  When defendant waives 
right to conflict-free 
representation, can he or 
she later contend that he or 
she received ineffective 
assistance of counsel as 
result of conflict? 

 For cases dealing with this subject, see sec. 
25.2393. 

25.23925  Appellate review of 
decision to accept waiver 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶10. 

25.2393  When defendant waives right 
to conflict-free representation, 
can he or she later contend that 
he or she received ineffective 
assistance of counsel as result 
of conflict? 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶15-18. 

25.24  Right To Effective Assistance At 
Various Stages Of Proceeding 

25.241  General principles 

25.2411  When defendant has statutory 
right to counsel at particular 
stage of proceeding, that right 
necessarily includes right to 
effective counsel 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 
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 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

25.242  At investigative stage 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 134, sec. 8.2392. 

25.243  During plea bargaining and at 
guilty plea hearing 

 For cases dealing with this subject, see secs. 
7.2412 and 25.32. 

25.244  At sentencing 

 For cases dealing with this subject, see sec. 
9.1372. 

25.245  On direct appeal to court of appeals 
from judgment of conviction 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶17. 

25.2451  In general 

 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 
1244 (1998): 1997 Term, p. 25-5, sec. 25.241. 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-15, sec. 10.6311. 

 Penson v. Ohio, 109 S. Ct. 346 (1988): 1988 Term, 
p. 11-14, sec. 11.8941. 

 Evitts v. Lucey, 105 S. Ct. 830 (1985): 1984 Term, 
p. 143, sec. 8.2391. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶30. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 
(1992): 1991 Term, p. 25-2, sec. 25.2421. 

 State ex rel. Ford v. Holm, 2006 WI App 176, 296 
Wis. 2d 119, 722 N.W.2d 609, at ¶3. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

25.2452  Proper vehicle for attacking 
ineffective assistance of 
appellate counsel 

 For cases dealing with this subject, see sec. 
25.2611. 

25.2453  When defendant's right to 
effective assistance of counsel 
is denied by state's post-trial 
destruction of evidence that 
was not introduced at trial, but 
which defendant claims is 
exculpatory 

 For cases dealing with this subject, see sec. 
25.21992. 

25.246  On petition for supreme court 
review of court of appeals' decision 

 Wainwright v. Torna, 102 S. Ct. 1300 (1982): 1981 
Term, p. 107, sec. 8.2272. 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶21, 29. 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

25.247  On collateral attack on conviction 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-15, sec. 10.6311. 

25.248  At probation and parole 
proceedings 

25.2481  At revocation hearing 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 
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25.2482  On administrative review of 
revocation decision 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

25.2483  On certiorari review in circuit 
court of revocation decision 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶20-31. 

25.249  Sexual predator (chap. 980) 
proceeding 

25.2491  In general 

 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 
2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶12. 

25.2492  First appeal as of right from 
denial of petition for 
supervised release 

 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 
2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶12. 

25.25  Particular Defects In Counsel's 
Performance 

 For cases dealing with this subject, see sec. 25.3. 

25.26  Challenge To Adequacy Of 
Representation 

25.261  Vehicle for challenge 

25.2611  When attack made on appellate 
counsel's performance in 
appellate court after appeal on 
the merits is taken 

25.26111  Generally, appropriate 
vehicle is habeas corpus 
petition directed to 
appellate court 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶16, 26. 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶54. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 
(1992): 1991 Term, p. 25-9, sec. 25.2611. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶1, 8. 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1. 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶7. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶9. 

 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 
565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-
16, sec. 25.2613. 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 8-11, sec. 8.5621. 

 State ex rel. Schmidt v. Cooke, 180 Wis. 2d 187, 509 
N.W.2d 96 (Ct. App. 1993): 1993 Term, p. 25-14, 
sec. 25.2612. 

 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 
(Ct. App. 1992): 1992 Term, p. 25-17, sec. 25.261. 

25.26112  When appellate counsel's 
deficiency is failure to 
timely file petition for 
supreme court review of 
court of appeals' decision, 
court of appeals is unable 
to supply any remedy for 
deficiency 
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 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

25.26113  When appellate counsel's 
deficiency is failure to 
timely file petition for 
supreme court review of 
court of appeals' decision, 
supreme court may grant 
habeas petition and allow 
late filing of petition for 
review 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

25.26114  Absent good cause, 
defendant limited to one 
habeas corpus attack on 
sufficiency of appellate 
counsel's performance 

 State ex rel. Schmidt v. Cooke, 180 Wis. 2d 187, 509 
N.W.2d 96 (Ct. App. 1993): 1993 Term, p. 25-14, 
sec. 25.2612. 

25.26115  Appellate court's right to 
submit matter to referee or 
to trial court for inquiry 
into counsel's conduct or to 
refer habeas petition to 
trial court 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶28-29. 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.26112. 

25.26116  Habeas corpus petition 
attacking effectiveness of 
appellate counsel is subject 
to doctrine of laches 

 For cases dealing with this subject, see sec. 
25.26141. 

25.26117  When issue counsel is 
faulted for not raising on 
appeal has not been 
properly preserved in trial 
court by postconviction 
motion or otherwise, 
appropriate vehicle for 
attack is habeas petition or 
§ 974.06 motion in trial 
court 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶9, 27. 

 For cases dealing generally with the appropriate 
vehicle for attack on postconviction counsel's 
performance in trial court prior to taking of appeal, 
see sec. 25.2613. 

25.26118  Appellate court may deny 
habeas relief when 
allegations of petition are 
insufficient on their face to 
warrant relief, but it may 
not grant relief without 
first remanding case to 
circuit court for Machner 
hearing, unless state 
concedes error 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶22, 28-29. 

25.2612  When attack made on appellate 
counsel's performance in 
appellate court after no-merit 
appeal is taken 

25.26121  In general 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶1-29. 

25.26122  Wis. Stat. § 974.06 motion is 
not exclusive vehicle for 
raising attack; habeas 
corpus petition filed in 
appellate court may be 
appropriate vehicle 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶1-29. 

25.26123  Based on counsel's failure 
to identify arguably 
meritorious issue 
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 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶1-29. 

25.2613  When attack made on 
postconviction counsel's 
performance in trial court prior 
to taking of appeal 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶34. 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶54. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶9. 

 State ex rel. Santana v. Endicott, 2005 WI App 13, 
288 Wis. 2d 707, 709 N.W.2d 515, at ¶4. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶9. 

 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 
565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-
16, sec. 25.2613. 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

25.2614  When attack made on counsel's 
failure to file notice of appeal 
or to adequately advise 
defendant regarding taking of 
appeal 

25.26141  In general 

 State ex rel. Santana v. Endicott, 2005 WI App 13, 
288 Wis. 2d 707, 709 N.W.2d 515, at ¶1-11. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶9. 

 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 
565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-
16, sec. 25.2613. 

25.26142  Provision permitting 
extension or enlargement 
of time for appeal (i.e., Wis. 
Stat. § 809.82(2)) cannot be 
used to circumvent Knight 
requirement of habeas 
petition when defendant 
contends counsel was 
ineffective for failing to 
take appeal or to 
adequately advise 
defendant regarding taking 
of appeal 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶17. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶1-59. 

25.2615  Requirements and limitations 
imposed when habeas corpus is 
appropriate vehicle for 
challenge 

25.26151  Doctrine of laches applies; 
defendant's resort to 
habeas corpus must be 
prompt and speedy 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶1-38. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶35, 49. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶19. 

 State ex rel. Santana v. Endicott, 2005 WI App 13, 
288 Wis. 2d 707, 709 N.W.2d 515, at ¶9. 

 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 
565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-
16, sec. 25.2613. 

25.26152  Defendant must 
demonstrate in petition 
that he sought prompt and 
speedy relief 

 State ex rel. Santana v. Endicott, 2005 WI App 13, 
288 Wis. 2d 707, 709 N.W.2d 515, at ¶9. 
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 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 
565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-
16, sec. 25.2613. 

25.26153  Required contents of 
petition for habeas corpus 

 State ex rel. Santana v. Endicott, 2005 WI App 13, 
288 Wis. 2d 707, 709 N.W.2d 515, at ¶10. 

25.26154  Requirement that petition 
for habeas corpus be 
verified 

 State ex rel. Santana v. Endicott, 2005 WI App 13, 
288 Wis. 2d 707, 709 N.W.2d 515, at ¶10. 

25.2616  Writ of error coram nobis 

 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 
756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 
10.842. 

25.262  Postconviction motion challenging 
adequacy of representation 

25.2621  Need for postconviction motion 
to preserve challenge for 
appellate review 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

25.2622  When defendant's allegations 
sufficient to require hearing 

 For cases dealing with this subject, see sec. 
25.2632. 

25.2623  When failure to adequately 
investigate alleged, defendant 
must allege with specificity 
what investigation could and 
revealed and how it would 
have altered outcome 

 For cases dealing with this subject, see sec. 
25.2672. 

25.2624  When defendant alleges that 
counsel was ineffective for 
failing to take certain steps, 
defendant must show with 
specificity what the actions, if 
taken, would have revealed and 
how they would have altered 
the outcome of the proceedings 

 For cases dealing with this subject, see sec. 
25.2673. 

25.2625  When defendant alleges that 
trial counsel was deficient for 
failing to present testimony, 
defendant must allege with 
specificity what particular 
witness would have said if 
called to testify 

 For cases dealing with this subject, see sec. 
25.2674. 

25.263  Hearing on challenge 

25.2631  Need for hearing to preserve 
challenge for appellate review 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶6. 

25.26311  In general 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶32. 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶19. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-18, sec. 25.2631. 

 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 
(1990): 1990 Term, p. 25-2, sec. 25.261. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶18. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶22. 

 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 
(Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621. 
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 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 8-11, sec. 8.5621. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

 For cases dealing with the requirement that 
defense counsel be present and testify at hearing so 
that court can determine whether or not action or 
inaction was product of reasoned strategic 
decision, see sec. 25.2642. 

25.26312  No need for hearing if 
claim of ineffective 
assistance of counsel can 
be disposed of on ground 
that defendant has not 
shown prejudice 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶40. 

25.2632  When defendant's allegations 
sufficient to require hearing 

25.26321  In general 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶42-44. 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶1-56. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶1-34. 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶16-19. 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶19. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶23-24. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶29, 36. 

 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 
762 N.W.2d 436, at ¶31. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶15. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶20. 

 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 
653, 705 N.W.2d 900, at ¶1-15. 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶11. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶27-
30. 

 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 
455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶19-
22. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶27. 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 25-9, sec. 25.2547. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592. 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 
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 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 
331 (Ct. App. 1993): 1992 Term, p. 10-5, sec. 10.441. 

25.26322  When guilty plea entered, 
defendant must allege, and 
provide support for 
allegation, that he would 
not have pled guilty if 
lawyer performed 
effectively in order to make 
out claim of prejudice 

 For cases dealing with this subject, see sec. 
25.21518. 

25.26323  In determining whether 
allegations are sufficient, 
admissibility and/or 
credibility are irrelevant; 
credibility issues are to be 
resolved at hearing 

 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 
N.W.2d 62, at ¶36-37, 42. 

 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 
653, 705 N.W.2d 900, at ¶7, 11, 14. 

25.26324  Is defendant required to 
submit affidavit from trial 
counsel to obtain hearing? 

 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 
653, 705 N.W.2d 900, at ¶10. 

25.26325  Standard of appellate 
review of sufficiency of 
allegations 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶17. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶23. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶29. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶15. 

 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 
653, 705 N.W.2d 900, at ¶8. 

25.26326  When defendant alleges 
that counsel performed 
deficiently by failing to 
present testimony of 
particular witness at 
suppression hearing, 
allegations of motion are 
insufficient if defendant 
does not describe 
testimony witness would 
have offered 

 For cases dealing with this subject, see sec. 
25.2674. 

25.26327  When trial court rules that 
its decision on suppression 
motion would have been 
same, even if defense 
counsel had performed in 
manner defendant alleges 
he should have, allegations 
of petition are not 
sufficient to require 
hearing 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶19. 

25.2633  Requirement of notice to, and 
testimony from, defense 
counsel 

 For cases dealing with this subject, see secs. 
25.2641 and 25.2642. 

25.2634  Defendant's presence at 
hearing 

25.26341  When defendant's presence 
required 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 10-1, sec. 10.151. 

25.26342  Defendant's right to be 
present at hearing 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622. 

25.2635  Defendant's right to counsel at 
hearing 

25.26351  In general 
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 For cases dealing with this subject, see sec. 
25.1712. 

25.26352  Right to counsel of 
defendant's own choosing 

 For cases dealing with this subject, see sec. 
25.51722. 

25.2636  Applicability of attorney-client 
privilege at hearing 

 For cases dealing with this subject, see sec. 
17.2421. 

25.2637  Need for testimony of witness 
whose testimony the defendant 
is contending his trial court 
counsel should have adduced 
in support of defendant's 
position at some stage of trial 
court proceedings 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.2638  Use of expert witness at 
hearing 

 For cases dealing with this subject, see sec. 
25.2681. 

25.2639  Need for testimony of live 
witnesses at hearing; trial 
court's discretion to accept and 
consider written submissions, 
including witness affidavits 
and proffers of testimony 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶50. 

25.264  Requirements relating to defense 
counsel whose performance is 
challenged 

25.2641  Requirement of notice to 
defense counsel 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶8. 

 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 
(Ct. App. 1983): 1983 Term, p. 167, sec. 8.2372. 

25.2642  Requirement that defense 
counsel be present and testify 
at hearing 

25.26421  In general 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶42. 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶32. 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶8. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶22. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 91, sec. 8.231. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶9. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶6. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶18. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶22. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶31. 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶33. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶29. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-21, sec. 
25.26321. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 25-29, sec. 25.2623. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 8-11, sec. 8.5621. 
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 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 25-2, sec. 25.262. 

 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 
(Ct. App. 1990): 1990 Term, p. 25-2, sec. 25.262. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 10-1, sec. 10.151. 

 State v. Machner, 92 Wis. 2d 797, 285 N.W.2d 905 
(Ct. App. 1979): 1979 Term, p. 97, sec. 8.4351. 

25.26422  But counsel's testimony 
that his decision was not 
product of reasoned 
strategy, but rather of 
inadvertence or mistake, is 
not dispositive of question 
of deficient performance 

 For cases dealing with this subject, see sec. 
25.21379. 

25.26423  When trial counsel is 
unavailable 

 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 
(Ct. App. 1983): 1983 Term, p. 167, sec. 8.2373. 

25.2643  Defendant's right to counsel at 
hearing 

 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 
(Ct. App. 1992): 1992 Term, p. 25-17, sec. 25.261. 

25.2644  Applicability of attorney-client 
privilege at hearing 

 For cases dealing with this subject, see sec. 
17.2421. 

25.2645  Rules of evidence applicable at 
hearing on challenge 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

25.265  Burden of proof on challenge 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 162, sec. 8.231. 

 United States v. Cronic, 104 S. Ct. 2039 (1984): 
1983 Term, p. 167, sec. 8.237. 

 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 
N.W.2d 104, at ¶5. 

25.266  Waiver of challenge to particular 
actions of counsel 

25.2661  By failing to identify those 
actions as defective in trial 
court 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 25-18, sec. 
25.2651. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-6, sec. 25.261. 

25.2662  By failure to question counsel 
about those particular actions 
at hearing on challenge 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

25.267  Other matters 

25.2671  Challenge to adequacy of 
representation rendered moot 
or deficiency shown harmless 
when challenge is based on 
failure to make particular 
argument in trial court, but 
court considers such argument 
and finds it meritless 

 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 
(1990): 1989 Term, p. 25-4, sec. 25.261. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 
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25.2672  When failure to adequately 
investigate alleged, defendant 
must allege with specificity 
what investigation could have 
revealed and how it would 
have altered outcome; court 
cannot speculate regarding 
what investigation may have 
discovered 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶62. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶44, 47. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶38. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 25-13, sec. 25.2583. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-4, sec. 25.2231. 

25.2673  When defendant alleges that 
counsel was ineffective for 
failing to take certain steps, 
defendant must show with 
specificity what the actions, if 
taken, would have revealed and 
how they would have altered 
the outcome of the proceedings 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶15, 16. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.2674  When defendant alleges that 
trial counsel was deficient for 
failing to present testimony, 
defendant must allege with 
specificity what particular 
witness would have said if 
called to testify 

 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 
778 N.W.2d 157, at ¶18. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶40. 

25.2675  Defendant who alleges that 
counsel was ineffective for 
failing to bring, or 
withdrawing, suppression 
motion must show that motion 
would have succeeded 

 For cases dealing with this subject, see sec. 
25.31312. 

25.2676  Need for testimony of witness 
who defendant contends his 
trial court counsel should have 
called to support defendant's 
position at proceeding in trial 
court 

 For cases dealing with this subject, see sec. 
25.2637. 

25.2677  When failure to timely file 
petition for supreme court 
review of court of appeals' 
decision alleged, court of 
appeals has no remedy to 
provide 

 For cases dealing with this subject, see sec. 
25.26112. 

25.2678  Need for trial court to make 
findings of fact and 
conclusions of law 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 143, sec. 8.2371. 

25.2679  Rule that one cannot raise 
claim in postconviction motion 
under 28 U.S.C. §2255 that 
could have been raised on 
direct appeal, but was not, does 
not apply to claims of 
ineffective assistance of 
counsel 

 Massaro v. United States, 123 S. Ct. 1843 (2003). 

25.268  Other matters (cont'd) 

25.2681  Use of expert witness to 
establish that defense counsel 
was ineffective 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶62. 
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25.2682  Counsel may not properly 
allege his or her own 
ineffectiveness 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶20. 

25.27  Appellate Review Of Challenge To 
Adequacy Of Representation 

25.271  Standards of review 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶11. 

25.2711  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶23. 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶32. 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶24. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶11. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶26. 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶15. 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶10. 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶19. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶31. 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶21-24, 32. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶11. 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶12. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶19. 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 
(1992): 1991 Term, p. 25-1, sec. 25.212. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 25-3, sec. 25.256. 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 25-1, sec. 25.211. 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 25-5, sec. 25.255. 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 25-6, sec. 25.27. 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 152, sec. 8.238. 

 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 
(1986): 1986 Term, p. 152, sec. 8.238. 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 143, sec. 8.238. 

 State v. Ludwig, 124 Wis. 2d 600, 369 N.W.2d 722 
(1985): 1984 Term, p. 143, sec. 8.238. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 129, sec. 8.231. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶47. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶12. 
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 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶27. 

 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 
767 N.W.2d 585, at ¶19. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶28. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶7. 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶18. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶19. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶14. 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶11. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶12. 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶34. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶21. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶12. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶12. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶8. 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶6. 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶7. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶5. 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶13. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶8, 19. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶25. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶30. 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶6. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶14. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶15. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶11. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶26. 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶17. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶30. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶17-18. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶35. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶20. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶32. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶8. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶57. 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶13-14, 17. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶18. 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶38. 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶9. 
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 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 
650 N.W.2d 885, 2002 Term WCA-56, at ¶16. 

 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 
647 N.W.2d 441, 2001 Term WCA-429, at ¶14. 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶49. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶6. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶20. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶10. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶5. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶40. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶14. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶40. 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶27. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶23. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶8. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶14. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶5. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶19. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶8. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶26. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶33. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 
N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10. 
sec. 25.25931. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 
(Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373. 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 
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 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542. 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582. 

 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 
(Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542. 

 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 
(Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-4, sec. 25.2231. 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 
25.2581. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254. 

 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 
(Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 25-1, sec. 25.211. 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 25-2, sec. 25.211. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 8-7, sec. 8.5321. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-2, sec. 25.211. 

 State v. Glass, 170 Wis. 2d 146, 488 N.W.2d 432 
(Ct. App. 1992): 1992 Term, p. 25-11, sec. 25.2541. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 25-4, sec. 25.271. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-6, sec. 25.27. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.271. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 
(Ct. App. 1987): 1986 Term, p. 152, sec. 8.238. 

 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 
(Ct. App. 1987): 1986 Term, p. 148, sec. 8.2355. 

 State v. Harris, 133 Wis. 2d 74, 393 N.W.2d 127 
(Ct. App. 1986): 1986 Term, p. 142, sec. 8.2311. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 120, sec. 8.238. 
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 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 
(Ct. App. 1985): 1985 Term, p. 119, sec. 8.235. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 143, sec. 8.238. 

 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 
(Ct. App. 1983): 1983 Term, p. 166, sec. 8.231. 

 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 
500 (Ct. App. 1983): 1983 Term, p. 168, sec. 8.238. 

25.2712  No deference owed to trial 
court’s ultimate assessment of 
whether counsel’s performance 
was deficient and whether 
deficiency was prejudicial 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶22-24. 

25.2713  Of trial court's finding based 
on credibility determination 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶12, 18. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶16. 

25.2714  Must appellate court view 
record in light most favorable 
to circuit court's decision? 

 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 
N.W.2d 104, at ¶6. 

25.2715  Of question whether 
allegations of defendant's 
postconviction motion were 
sufficient to require hearing 

 For cases dealing with this subject, see sec. 
25.26325. 

25.272  When defect in performance is 
failure to object to claimed error, 
appellate court may consider merits 
of claimed error as if objection had 
been made and accordingly not 
reach the question of ineffective 
assistance of counsel 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 11-5, sec. 11.4222. 

25.273  When defect in performance is 
failure to file particular motion, 
appellate court may consider merits 
of motion and, if it would have 
been properly denied, defendant's 
claim that trial counsel's 
performance was deficient is 
defeated 

 For cases dealing with this subject, see sec. 
25.21362. 

25.274  Relief granted by appellate court in 
particular situations 

25.2741  When trial court does not 
expressly address particular 
claim of ineffectiveness, 
appellate court will ordinarily 
remand matter to trial court 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.2742  When trial court has rejected 
ineffectiveness claim based on 
lack of prejudice without 
holding hearing, and appellate 
court finds prejudice, appellate 
court will remand to trial court 
for hearing on issue of 
deficient performance 

 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶26. 

25.275  Claim of ineffective assistance of 
counsel based on failure to 
preserve issue for appellate review 
need not be addressed by appellate 
court if it addresses and rejects 
defendant's claims relating to that 
issue on the merits 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶19. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 91, sec. 8.231. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 25-19, sec. 25.274. 
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25.276  Appellate court will not review 
issue if defendant was denied right 
to be present at hearing on 
challenge 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.272. 

25.277  When trial court does not make 
specific findings of fact, appellate 
court may assume that findings of 
fact were made implicitly in favor 
of trial court's decision 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512. 

25.278  Need for hearing in trial court to 
preserve challenge for appellate 
review 

 For cases dealing with this subject, see sec. 
25.2631. 

25.279  Finding of ineffectiveness of 
counsel is not finding of fact to 
which presumption of correctness 
is due in federal habeas corpus 
proceeding 

 For cases dealing with this subject, see sec. 
10.6443. 

25.28  Other Matters 

25.281  State's access to defense 
psychiatrist's reports 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 74, sec. 5.844. 

 For cases dealing generally with state's access to 
defense psychiatrist's reports, see sec. 18.571. 

25.282  State's right to call expert witness 
retained by defense 

 For cases dealing generally with state's right to 
call expert witness retained by defense, see sec. 
18.58. 

25.283  Effective assistance of counsel not 
denied by prosecutor's withdrawal 
from plea bargain 

 State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. 
App. 1980): 1980 Term, p. 29, sec. 2.912. 

 For cases dealing generally with withdrawal or 
modification of plea bargain by prosecutor after 
defendant's acceptance, but before entry of plea, 
see sec. 7.152. 

25.284  No right to compel attorney to 
argue non-frivolous issues that 
defendant wants raised on appeal 

 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, 
p. 133, sec. 8.2391. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶30. 

25.285  Remedy when counsel's faulty 
advice has caused defendant to 
reject favorable plea bargain 

25.2851  Remedy is "new trial" which 
signifies not only a new trial 
but also a resumption of plea 
bargaining 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

25.2852  Determining whether 
prosecutor required to reinstate 
original plea bargain 

25.28521  In general 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

25.28522  Withdrawal of original 
plea bargain permitted 
when intervening 
circumstances justify 
prosecutor's withdrawal of 
plea bargain 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 
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25.286  Effect of defendant's own 
wrongdoing on right to 
successfully prosecute ineffective 
assistance of counsel claim 

25.2861  In general 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

25.2862  Defendant's taking counsel's 
faulty advice, made in 
connection with counsel's 
recommendation to reject plea 
bargain, to lie at trial 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

25.287  Other matters 

25.2871  Waiver of challenge to 
adequacy of representation 

25.28711  By failure to have hearing 
on challenge to adequacy 
of representation 

 For cases dealing with this subject, see sec. 
25.2631. 

25.28712  By failure to bring 
postconviction motion 
challenging adequacy of 
representation 

 For cases dealing with this subject, see sec. 
25.2621. 

25.28713  Waiver of challenge to 
particular actions of 
counsel when defendant 
fails to identify those 
actions as defective in trial 
court 

 For cases dealing with this subject, see sec. 
25.2661. 

25.2872  Effective assistance not denied 
by counsel's refusal to 
cooperate with defendant in 
presenting perjured testimony 

 For cases dealing with this subject, see sec. 
25.2291. 

25.2873  Failure to pursue meritless 
motion does not constitute 
deficient performance 

 For cases dealing with this subject, see sec. 
25.21362. 

25.2874  Effect of defendant's 
instruction to counsel on 
determination of whether what 
counsel did was ineffective 
assistance of counsel 

25.28741  Defense counsel not 
required to actively 
participate in trial when 
defendant has instructed 
him or her not to 
participate in it 

 For cases dealing with this subject, see sec. 
25.21961. 

25.28742  Counsel may have 
obligation to make 
sentencing argument, or to 
withdraw from case, when 
defendant orders counsel 
not to make sentencing 
argument 

 For cases dealing with this subject, see sec. 
25.21962. 

25.28743  Whether defendant's 
instruction to follow 
particular course of action 
precludes attack on 
counsels' following that 
course of action depends 
on whether defendant 
decision to issue that 
instruction was informed 
by counsel's advice 
regarding it 

 For cases dealing with this subject, see sec. 
25.21963. 

25.28744  Counsel may have 
obligation to withdraw as 
counsel rather than to 
follow defendant's 
instruction 
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 For cases dealing with this subject, see sec. 
25.21964. 

25.2875  Defendant who insists on 
making decision contrary to 
advice given by attorney cannot 
complain that attorney was 
ineffective for complying with 
obligation to follow 
defendant's decision 

25.28751  In general 

 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115. 

25.28752  But rule only applies when 
defendant has received 
advice from attorney 
regarding matter to which 
defendant's decision 
relates 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶38. 

25.2876  Finding of ineffectiveness of 
counsel is not finding of fact to 
which presumption of 
correctness is due in federal 
habeas corpus proceeding 

 For cases dealing with this subject, see sec. 
10.6443. 

25.2877  When failure to timely file 
petition for supreme court 
review of court of appeals' 
decision alleged, supreme court 
may grant relief via habeas 
corpus proceeding and permit 
late filing of petition for review 

 For cases dealing with this subject, see sec. 
25.26113. 

25.2878  Relationship of federal and 
state constitutional guarantees 
of effective assistance of 
counsel 

 For cases dealing with this subject, see sec. 
25.217. 

25.2879  Jury's belief in victim's 
testimony notwithstanding 
discrepancies in it does not 
establish ineffective assistance 
of counsel 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

25.288  Other matters (cont'd) 

25.2881  Defendant cannot be deprived 
of effective assistance of 
counsel in proceedings in 
which defendant has no right 
to counsel 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 10-15, sec. 10.6311. 

 Wainwright v. Torna, 102 S. Ct. 1300 (1982): 1981 
Term, p. 107, sec. 8.2272. 

25.2882  Adequacy of retained counsel 

 Cuyler v. Sullivan, 100 S. Ct. 1708 (1980): 1979 
Term, p. 97, sec. 8.434. 

25.2883  Right to effective assistance of 
counsel on appeal not denied 
by no-merit procedure 

 McCoy v. Court of Appeals, 108 S. Ct. 1895 (1988): 
1987 Term, p. 11-16, sec. 11.8961. 

 State ex rel. McCoy v. Wisconsin Court of Appeals, 
137 Wis. 2d 90, 403 N.W.2d 449 (1987): 1986 Term, 
p. 209, sec. 10.8981. 

25.2884  Requirement that counsel be 
free of state control 

 Polk County v. Dodson, 102 S. Ct. 445 (1981): 1981 
Term, p. 107, sec. 8.231. 

25.2885  Defense counsel's failure to 
object to jury instruction does 
not constitute deficient 
performance when jury 
instruction properly stated the 
law 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521. 
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25.2886  Adequacy of representation at 
probation revocation hearing 
may not be raised on certiorari 
review 

 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 
(Ct. App. 1984): 1984 Term, p. 180, sec. 11.5112. 

25.2887  Need for interpreter for one 
who does not understand 
English 

 For cases dealing with this subject, see sec. 
30.971. 

25.2888  Effect, on adequacy of 
representation, of trial court's 
change in ruling upon which 
defense counsel relied 

 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 
(1984): 1983 Term, p. 168, sec. 8.2391. 

25.2889  When defendant's right to 
effective assistance of counsel 
is denied by state's post-trial 
destruction of evidence that 
was not introduced at trial, but 
which defendant claims is 
exculpatory 

 For cases dealing with this subject, see sec. 
25.21992. 

25.289  Other matters (cont'd) 

25.2891  Right to effective assistance of 
counsel extends to appeal 

 For cases dealing with this subject, see sec. 
25.245. 

25.2892  Cannot find trial counsel 
ineffective for failing to 
adequately present defendant's 
position on certain matter 
when defendant's testimony is 
essential to presenting that 
position and defendant refuses 
to testify 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.2893  When decision is defendant's 
to make, counsel is not 
ineffective for allowing 
defendant to make that 
decision, so long as counsel 
assures that defendant's choice 
was made with knowledge of 
his options and his rights 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.2894  When guilty plea entered, 
defendant must show that he 
would not have pled guilty if 
lawyer performed effectively in 
order to make out claim of 
prejudice 

 For cases dealing with this subject, see sec. 
25.21518. 

25.2895  Where statutory right to 
counsel exists, right includes 
right to effective counsel 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶21. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

 For cases dealing with the principle that, when a 
defendant has a statutory right to counsel at a 
particular stage of porceedings, that right 
necessarily includes right to effective counsel, see 
sec. 25.2411. 

25.2896  Distinction between 
consequences on appeal of 
trial-court error and 
consequences of same error 
when raised in ineffective-
assistance-of-counsel context 

 For cases dealing with this subject, see sec. 
25.2197. 
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25.2897  When defendant represented 
successively by multiple 
lawyers, earlier lawyer's 
representation not at issue; 
only representation afforded by 
final lawyer representing 
defendant need be examined to 
determine whether he received 
ineffective assistance of 
counsel 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶8. 

25.3  Ineffective Assistance Of Counsel: 
Particular Defects In Counsel's Performance 

25.31  Relating to pretrial matters 

25.311  Relating to advice given to 
defendant 

25.3111  Duty to advise defendant in 
general 

 For cases dealing with this subject, see sec. 
25.2222. 

25.3112  Misrepresentation of state's 
burden of proof 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 95, sec. 8.431. 

25.3113  Advising defendant to invoke 
fifth amendment privilege at 
John Doe investigation 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 131, sec. 8.231. 

25.3114  Advising defendant to assist 
police in investigation 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 131, sec. 8.231. 

25.3115  Advice to abandon alibi 
defense 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 93, sec. 8.233. 

25.312  Relating to the failure to give 
advice to defendant 

25.3121  Duty to advise defendant in 
general 

 For cases dealing with this subject, see sec. 
25.2222. 

25.3122  Failure to advise defendant 
about problems with entering 
pleas of not guilty and not 
guilty by reason of mental 
disease or defect 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-5, sec. 25.257. 

25.3123  Failure to advise defendant 
waiving jury trial of unanimity 
requirement 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 25-5, sec. 25.255. 

25.3124  Failure to advise defendant to 
retrieve victim's belongings 
and turn them over to police 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 131, sec. 8.231. 

25.3125  Failure to advise of withdrawal 
of speedy trial request 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 151, sec. 8.2359. 

25.3126  Failure to properly advise 
defendant regarding right to 
testify in own defense 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254. 

25.3127  Failure to inform defendant of 
right to trial in county where 
crime occurred and to secure 
his waiver before filing motion 
to change venue 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

25.313  Relating to pretrial motions 
challenging evidence 

25.3131  General principles 
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25.31311  In general 

25.31312  Defendant who alleges that 
counsel was ineffective for 
failing to bring, or 
withdrawing, suppression 
motion must show that 
motion would have 
succeeded 

 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 
(Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323. 

25.3132  Failure to file suppression 
motion 

25.31321  In general 

 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 
1985 Term, p. 109, sec. 7.614. 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 151, sec. 8.2357. 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 95, sec. 8.431. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶4-16. 

 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 
905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 
500 (Ct. App. 1983): 1983 Term, p. 167, sec. 8.2351. 

25.31322  Motion seeking 
suppression of statement 
obtained from defendant 
after his arrest in home 
without arrest warrant 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶26-27. 

25.31323  Motions seeking 
suppression of evidence on 
ground officers acting 
outside of jurisdiction in 
executing search warrant 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶28-30. 

25.31324  Motion seeking to 
suppress out-of-court 
identification 

 For cases dealing with this subject, see sec. 
25.3138. 

25.3133  Failure to challenge execution 
of search warrant 

 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 
(Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311. 

25.3134  Failure to challenge search 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

25.3135  Failure to challenge blood draw 
from drunk driver on ground 
that he had refused to consent 
to draw 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶5-
19. 

25.3136  Failure to seek to suppress 
statement on ground that it was 
obtained in violation of ethical 
rule prohibiting attorney's 
communication with party who 
is represented by counsel 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶17-30. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶9-12. 

25.3137  Failure to seek to suppress 
statement on ground that it was 
obtained in violation of 
electronic surveillance control 
law ("wiretap" statute) 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶31-37. 

 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 
557, 685 N.W.2d 620, at ¶13-17. 

25.3138  Failure to file motion to 
suppress out-of-court 
identification of defendant 

http://www.wicourts.gov/html/ca/98/98-0525.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35951�
http://www.wicourts.gov/html/ca/97/97-2744.htm�
http://www.wicourts.gov/html/ca/03/03-1614.htm�
http://www.wicourts.gov/html/ca/03/03-1614.htm�
http://www.wicourts.gov/html/ca/01/01-1403.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18528�
http://www.wicourts.gov/html/ca/03/03-2180.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18528�
http://www.wicourts.gov/html/ca/03/03-2180.htm�


25-76 

25.31381  In general 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶1-45. 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶32-34. 

 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 
403, 704 N.W.2d 302, at ¶14, 24. 

25.31382  When in-court 
identification would have 
been admissible even if 
out-of-court identification 
should have been 
suppressed 

 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 
717 N.W.2d 111, at ¶1-45. 

25.3139  Other failures 

25.31391  Failure to argue that search 
warrant did not have 
sufficient indicia of 
probable cause to satisfy 
requirements of good faith 
exception to exclusionary 
rule 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶55. 

25.31392  Failure to pursue to 
hearing motion to suppress 
statement on grounds it 
was coerced and given 
without Miranda warnings 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶15-17. 

25.31393  Failure to file motion in 
limine seeking to prevent 
introduction of certain 
evidence 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶42-44. 

25.314  Relating to pretrial motions 
challenging complaint or 
information 

25.3141  Failure to object to allegedly 
duplicitous complaint 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

25.3142  Failure to challenge time 
period alleged in complaint 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 
25.2517. 

25.3143  Failure to challenge validity of 
complaint 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 95, sec. 8.431. 

25.3144  Failure to move to dismiss 
counts charged under statute 
that did not exist when they 
occurred 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 25-2, sec. 25.254. 

25.3145  Failure to pursue motion to 
dismiss complaint 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 25-2, sec. 25.252. 

25.3146  Failure to challenge complaint 
as multiplicitous 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶56, 
59. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶45-60. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

25.315  Relating to other pretrial motions 

25.3151  Failure to challenge statute 
under which defendant 
prosecuted as unconstitutional 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811. 
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25.3152  Failure to move to sever 
defendants 

 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 
(Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513. 

25.3153  Failure to move to sever 
offenses 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

25.3154  Failure to pursue motion 
challenging legality of arrest 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶23-25, 28-30. 

 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 1-26, sec. 1.5243. 

25.3155  Failure to file motion seeking 
dismissal based on allegedly 
deficient probable cause 
determination after warrantless 
arrest 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 
(Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316. 

25.3156  Failure to file motion 
challenging personal 
jurisdiction and seeking 
dismissal because of 
unreasonable delay in holding 
initial appearance 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311. 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

25.3157  Failure to pursue pretrial 
motion that lacks merit 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 3-1, sec. 3.111. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 For cases dealing generally with the rule that if a 
motion would have been unsuccessful, trial 
counsel is not deficient for failing to file it, see sec. 
25.21362. 

25.3158  Failure to bring new motion to 
withdraw as counsel for 
defendant 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

25.3159  Other failures 

25.31591  Failure to move for change 
of venue 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 For cases dealing with the failure to renew a 
pretrial motion for a change of venue, or to submit 
additional evidence in support of the motion, at 
trial, see sec. 25.3983. 

25.31592  Failure to move, prior to 
second trial, to dismiss on 
double jeopardy grounds 
when first trial ended in 
mistrial declared over 
defendant's objection and 
not supported by manifest 
necessity 

 For cases dealing with this subject, see sec. 
25.3967. 

25.31593  Failure to challenge 
territorial jurisdiction of 
trial court 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶22-
24. 

25.31594  Failure to file motion 
under Wis. Stat. § 972.11(3) 
that would allow defense 
to offer evidence of 
complaining witness’s 
prior personal and medical 
history 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶25, 30, 51, 57. 
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25.31595  Failure to seek and obtain 
pretrial ruling via motion 
in limine regarding 
admissibility of particular 
testimony or other 
evidence 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶36-41. 

25.316  Relating to pretrial investigation 
and preparation 

25.3161  General principles 

25.31611  In general 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶59-62. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶17. 

 For cases dealing with this subject, see sec. 
25.223. 

25.31612  Counsel will not be found 
deficient for failing to 
discover information that 
was available to defendant, 
but defendant failed to 
share with counsel 

 For cases dealing with this subject, see sec. 
25.21365. 

25.3162  Failure to engage in adequate 
preparation in general 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 119, sec. 8.235. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

25.3163  Failure to investigate 
defendant's story 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 25-5, sec. 25.256. 

25.3164  Failure to request adjournment 
so witness can be found 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 120, sec. 8.235. 

25.3165  Failure to investigate and 
interview witnesses 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶59-62. 

 For cases dealing with this subject, see sec. 
25.2234. 

25.3166  Failure to investigate victim's 
and/or other critical witness's 
motive to lie 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶1-36. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

25.3167  Failure to adequately 
investigate alibi defense 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶49-65. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

25.3168  Failure to investigate possible 
defense 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

25.3169  Other defects 

25.31691  Failure to adequately 
prepare defendant for trial 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 
25.2517. 

25.31692  Failure to investigate 
exculpatory prior 
consistent statements made 
by defendant 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶16-18. 
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25.31693  Failure to investigate 
possible expert testimony 
regarding appropriateness 
of therapy techniques used 
by defendant accused of 
sexual exploitation by 
therapist 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶16, 19-22. 

25.31694  Failure to adequately 
investigate whether jail 
inmate who testified 
regarding statement made 
by defendant actually ever 
had contact with defendant 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶30-31. 

25.317  Relating to pretrial investigation 
and preparation (cont'd) 

25.3171  Failure to ascertain defendant's 
prior convictions 

 For cases dealing with this subject, see sec. 
25.2233. 

25.3172  Failure to request written 
summary of defendant's oral 
statements pursuant to Wis. 
Stat. § 971.23(1) 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

25.3173  Failure to have bodily 
specimens allegedly left at 
crime scene by perpetrator 
subjected to DNA analysis 

 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 
(1996): 1995 Term, p. 11-20, sec. 11.8121. 

 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 
(Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511. 

25.3174  Failure to request independent 
examination of child-victim 
who has been examined by 
state's expert 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

25.3175  Failure to attack expertise of 
psychotherapist offered by 
state to show why victim 
should be allowed to testify 
through videotaped deposition 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

25.3176  Failure to look up 
psychological diagnosis of 
victim made by expert offered 
by state to show why victim 
should be allowed to testify 
through videotaped deposition 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

25.3177  Failure to prepare for cross-
examination of child victim 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

25.3178  Other defects 

25.31781  Failure to have evidence 
scientifically tested 

 For cases dealing with this subject, see sec. 
25.22391. 

25.31782  Failure to adequately 
prepare defendant to 
testify 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶8. 

25.3179  Other defects (cont'd) 

25.31791  Failure to adequately 
investigate alibi witnesses 

 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 
(Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352. 

25.31792  Failure to conduct poll of 
community to determine 
whether defense is feasible 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 
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25.31793  Failure to sufficiently 
investigate potential 
insanity defense 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

25.31794  Failure to file formal 
discovery demand 

 For cases dealing with this subject, see sec. 
25.3198. 

25.31795  Failure to retain arson 
expert in arson case 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶50-52. 

25.31796  Failure to review discovery 
materials provided by state 

 For cases dealing with this subject, see sec. 
25.22392. 

25.31797  Failure to investigate 
matters relating to victim's 
credibility 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶25, 28-29, 39-50, 57. 

25.31798  Failure to earlier retain 
expert on eyewitness 
identification so that 
adjournment detrimental 
to defendant would not 
have been necessary 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶31-35. 

25.318  Relating to other pretrial matters 

25.3181  Recommendation to waive 
preliminary examination 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 95, sec. 8.431. 

25.3182  Informing police that 
defendant has lied to him 

 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 
(1982): 1982 Term, p. 131, sec. 8.231. 

25.3183  Failure to raise question of 
defendant's competency 

 For cases dealing with this subject, see sec. 
6.6393. 

25.3184  Failure to renew question of 
defendant's competency 

 For cases dealing with this subject, see sec. 
6.6394. 

25.3185  Relating to preliminary 
examination 

25.31851  Failure to object to closure 
of preliminary examination 

 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 30-2, sec. 30.7212. 

25.31852  Failure to object to 
bindover on multiple 
counts when trial court 
determined only that there 
was probable cause to 
believe defendant 
committed a felony 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

25.31853  Failure to make detailed 
argument against bindover 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶15. 

25.31854  Failure to cross-examine 
victim 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶16. 

25.3186  Failure to have defendant 
present at evidentiary hearings 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 
25.2581. 

25.3187  Failure to object to defendant's 
absence at hearing where 
venue changed 
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 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

25.3188  Failure to seek recusal of judge 

 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 
(Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211. 

25.3189  Providing doctor's report to 
expert witness, thereby making 
it discoverable by state 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519. 

25.319  Relating to other pretrial matters 
(cont'd) 

25.3191  Failure to file timely request 
for substitution of judge 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

25.3192  Failure to object to circuit 
court's sua sponte preliminary 
discusssion about change of 
venue 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

25.3193  Failure to hire expert to 
challenge testimony of expert 
offered by state to show why 
victim should be allowed to 
testify through videotaped 
deposition 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

25.3194  Failure to adequately present 
defendant's case on question of 
defendant's competency 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.3195  Allowing defendant to 
withdraw NGI pleas 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.3196  Failure to conduct poll of 
community to determine 
whether defense is feasible 

 For cases dealing with this subject, see sec. 
25.31792. 

25.3197  Failure to advance insanity 
defense 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

25.3198  Failure to file formal discovery 
demand 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶37. 

25.3199  Defendant is not denied 
effective assistance of counsel 
when defense counsel is 
precluded from  subpoenaing 
police reports and other non-
privileged investigatory 
materials for examination and 
copying in anticipation of 
preliminary examination 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶83-94. 

25.32  Relating to plea bargaining and guilty, 
no contest, and not guilty pleas 

25.321  Failure to communicate plea 
bargain offer to defendant and to 
inform defendant that decision to 
reject plea offer is for defendant to 
make 

 For cases dealing with this subject, see sec. 7.122. 

25.322  Failure to adequately inform 
defendant of nature of plea 
agreement and effect of its terms, 
i.e., precisely what state is agreeing 
to 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶24. 

 For cases dealing with this subject, see sec. 7.122. 
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25.323  General requirement that counsel 
provide effective assistance with 
respect to advice as to whether 
defendant should accept or reject a 
plea bargain 

25.3231  In general 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶19. 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

25.3232  Remedy when counsel's 
ineffective advice has caused 
defendant to reject favorable 
plea bargain 

 For cases dealing with this subject, see sec. 
25.285. 

25.324  Advice relating to rejection of 
proffered plea bargain 

25.3241  Advising defendant that he had 
nothing to lose by rejecting 
plea bargain 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

25.3242  Advising defendant that he has 
defenses to charge when in fact 
defenses do not exist or 
defendant is unable to satisfy 
evidentiary requirements of 
defense 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

25.325  Advice relating to acceptance of 
proffered plea bargain 

25.3251  Advising defendant to accept 
plea bargain in general 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶17-19. 

25.3252  Advising defendant that he has 
no defense 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶17. 

25.3253  Advising defendant as to 
counsel's prediction of sentence 
that will be imposed when 
advice turns out to be wrong 
and harsher sentence actually 
imposed 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶18. 

25.3254  Advising defendant that lighter 
sentence will be imposed if 
defendant pleads guilty than 
will be imposed if he goes to 
trial 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶18. 

25.326  Failure to inform defendant of 
consequences of guilty plea 

25.3261  In general 

 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-8, sec. 25.2523. 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶7. 

25.3262  Deportation consequences 

 For cases dealing with this subject, see sec. 
7.24123. 

25.3263  Collateral consequences in 
general 

 State v. Brown, 2004 WI App 179, 276 Wis. 2d 
559, 687 N.W.2d 543, at ¶7. 

25.327  Defects relating to withdrawal of 
plea 

25.3271  Failure to bring motion to 
withdraw guilty plea 

 For cases dealing with this subject, see sec. 
25.3976. 
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25.3272  Failure to adequately attempt 
to withdraw guilty or no 
contest plea 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.3273  Allowing defendant to 
withdraw not guilty pleas 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.328  Other defects 

25.3281  Failure to advise defendant 
about parole eligibility 

25.32811  In general 

 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 
N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362. 

25.32812  Failure to provide accurate 
information regarding 
parole eligibility 

 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, 
p. 121, sec. 8.2391. 

 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 
(1996): 1995 Term, p. 25-23, sec. 25.2622. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622. 

25.3282  Pressing defendant to accept 
plea agreement and enter guilty 
plea 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 95, sec. 8.431. 

25.3283  Failure to advise defendant that 
agreement not to reveal 
information to sentencing 
judge is illegal and will not be 
honored 

 For cases dealing with this subject, see sec. 7.123. 

25.3284  Failure to object to state's 
refusal to comply with plea 
agreement when express 
provision of plea agreement 
excused state's compliance with 
agreement upon defendant's 
breach 

 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 
(Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712. 

25.3285  Implicitly advising defendant 
to lie at trial as part of advice to 
reject plea bargain 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

25.3286  Failure to advise defendant of 
right to seek sentencing in 
front of different judge when 
prosecutor breaches plea 
agreement by asking for 
sentence in excess of that 
agreed upon, but prosecutor's 
misstatement of agreement is 
inadvertent and promptly 
rectified 

 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 
(Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512. 

25.3287  Counsel's claim that he or she 
is unable to adequately advise 
defendant regarding 
appropriate plea because he or 
she is unable to determine 
meaning of controlling 
statutory provisions 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

25.3288  Failure to object to prosecutor's 
breach of plea agreement 

25.32881  In general 

 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 
678 N.W.2d 220, at ¶9. 

 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 
151, 772 N.W.2d 232, at ¶24. 
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 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 
746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶13, 
16. 

 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 
180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13-
18. 

25.32882  Prosecutor's breach as to 
sentencing 
recommendation 

 For cases dealing with this subject, see sec. 
25.382. 

25.32883  Failure to object to state's 
refusal to comply with plea 
agreement when express 
provision of plea 
agreement excused state's 
compliance with agreement 
upon defendant's breach 

 For cases dealing with this subject, see sec. 
25.3284. 

25.3289  Failure to seek enforcement of, 
or to inform defendant of right 
to seek enforcement of, plea 
agreement with which 
prosecutor has refused to 
comply 

 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 
625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶15. 

 For cases dealing with this subject, see sec. 
25.3964. 

25.329  Other defects (cont'd) 

25.3291  Counsel's false representation 
about court's intention 
regarding sentence allegedly 
made to induce defendant to 
plead guilty 

 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 
(1987): 1986 Term, p. 150, sec. 8.2356. 

25.3292  Strategic decision by defense 
counsel to forego objection to 
prosecutor's breach is 
tantamount to entering into 
renegotiated plea agreement; 
entering into renegotiated plea 
agreement without consulting 
defendant and obtaining his 
consent is deficient 
performance 

 For cases dealing with this subject, see sec. 
25.3824. 

25.3293  Counsel threatens to abandon 
defendant on morning of trial, 
without valid grounds for 
withdrawing from 
representation, in order to 
pressure defendant into 
pleading guilty or no contest 

 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 
726 N.W.2d 671, at ¶9. 

25.3294  Counsel's appearance at guilty-
plea hearing by telephone 

 Wright v. Van Patten, 128 S. Ct. 743 (2008). 

25.33  Relating to jury selection and jury 
management during trial 

25.331  Failure to object to manner in 
which voir dire is conducted 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 151, sec. 
8.2359A. 

25.332  Failure to raise Batson objection 
(i.e., objection that prosecutor has 
used peremptory challenges to 
exclude members of particular race 
or other cognizable group) 

25.3321  In general 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 11-5, sec. 11.4222. 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶1-24. 

 State v. Davidson, 166 Wis. 2d 35, 479 N.W.2d 181 
(Ct. App. 1991): 1991 Term, p. 8-6, sec. 8.1421. 
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25.3322  Test for prejudice when 
counsel performs deficiently by 
failing to make Batson 
objection 

25.33221  Prejudice not presumed 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶12, 16-17. 

25.33222  Test for prejudice is 
whether there is reasonable 
probability that Batson 
objection would have been 
sustained and court would 
have taken appropriate 
curative action 

 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 
679 N.W.2d 893, at ¶12, 16-17. 

25.333  Absence of defense counsel from 
part of voir dire examination of 
jurors 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 25-3, sec. 25.256. 

25.334  Failure to adequately question 
prospective jurors to uncover 
potential bias or other 
disqualifying factor 

25.3341  In general 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶11-16. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532. 

25.3342  When this is claimed deficient 
performance, test of prejudice 
is whether counsel's 
performance resulted in seating 
of biased juror, not whether 
differently composed jury 
would have acquitted 
defendant 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶14-16. 

25.3343  Failure to ask prospective 
jurors whether knowledge of 
defendant's prior conviction, 
which was element of offense, 
would prevent them from 
being fair and impartial 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶45-46. 

25.335  Failure to move to strike 
objectionable juror for cause 

25.3351  In general 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶1-15. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶17-34. 

 State v. Williams, 2000 WI App 123, 237 Wis. 2d 
591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532. 

25.3352  Failure to move to strike 
perspective juror for cause and 
failure to use peremptory strike 
to remove juror results in 
prejudice to defendant 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶15. 

25.336  Failure to have voir dire recorded 
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 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 
25.2517. 

25.337  Failure to have defendant present 
for in camera voir dire 

 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112. 

25.338  Failure to request proper number of 
peremptory strikes or to object to 
court's failure to afford proper 
number of peremptory strikes 

 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 
(1999): 1998 Term, p. 8-25, sec. 8.1572. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶26. 

25.339  Other failures 

25.3391  Failure to renew motion for 
change of venue on account of 
prejudicial pretrial publicity 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

25.3392  Failure to object to six-person 
jury provided for in statute 
later declared unconstitutional 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶1-27. 

25.3393  Failure to effectively utilize 
peremptory strikes 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶24-
27. 

25.3394  Failure to object to alleged 
mismanagement of jury 
deliberations by trial court 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶57-61. 

25.34  Relating to introduction of evidence at 
trial 

25.341  Failure to introduce or present 
evidence in general 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 
25.2517. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211. 

25.342  Failures relating to impeachment of 
witnesses or hearsay declarants and 
contradiction of their testimony or 
statements 

25.3421  Failure to impeach witness's 
credibility in general 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶1-36. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 
(Ct. App. 1987): 1986 Term, p. 148, sec. 8.2355. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 120, sec. 8.235. 

25.3422  Failure to present evidence to 
impeach witness in general 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶1-36. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶33. 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519. 

25.3423  Failure to impeach witness 
with prior inconsistent 
statement 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶35-37. 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519. 

http://www.wicourts.gov/html/sc/98/98-0273.htm�
http://www.wicourts.gov/html/ca/00/00-3224.htm�
http://www.wicourts.gov/html/ca/98/98-1531.htm�
http://www.wicourts.gov/html/sc/99/99-0743.htm�
http://www.wicourts.gov/html/ca/00/00-3224.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=37036�
http://www.wicourts.gov/html/ca/98/98-1688.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18686�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18686�
http://www.wicourts.gov/html/ca/02/02-2361.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36070�


25-87 

 For cases dealing with the failure to introduce 
prior inconsistent statements of complaining 
witness, see sec. 25.3424. 

25.3424  Failure to introduce prior 
inconsistent statements of 
complaining witness 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 25-1, sec. 25.211. 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 25-4, sec. 25.254. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 120, sec. 8.235. 

25.3425  Failure to impeach witness 
with readily available evidence 
that would have shown witness 
was promised substantial 
consideration in exchange for 
testimony 

 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 
(Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549. 

25.3426  Failure to impeach witness 
with readily available evidence 
that would have shown that 
witness lied about whether he 
had been promised anything in 
exchange for testimony 

 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 
(Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549. 

25.3427  Failure to call witness to 
contradict testimony of other 
witness 

 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. 
App. 1996): 1996 Term, p. 20-3, sec. 20.3712. 

25.3428  Failure to impeach with fact 
and/or number of prior 
criminal convictions 

 For cases dealing with the failure to elicit on 
cross-examnination the number of times a state's 
witness had been convicted of crime for purposes 
of impeaching the witness, see sec. 25.3457. 

25.34281  Failure to impeach state's 
witness with number of 
witness's prior criminal 
convictions 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 25-9, sec. 25.2547. 

25.34282  Failure to impeach hearsay 
declarant with fact and 
number of prior 
convictions 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶71-75. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶29-34. 

25.3429  Other failures 

25.34291  Failure to investigate 
parole revocation 
proceedings relating to 
state witness, which would 
have revealed that witness 
allegedly lied to parole 
agent concerning some 
matter other than facts of 
case 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶40. 

25.34292  Failure to adduce evidence 
regarding probationary 
status of state's witness 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶22-25. 

25.34293  Failure to present evidence 
of witness's motive to lie 
(e.g., animosity toward 
defendant) 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶1-36. 

25.343  Failures relating to responsibility 
phase of trial 

25.3431  Failure to present psychiatric 
evidence at responsibility 
phase of trial 
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 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 8-15, sec. 8.712. 

25.344  Failures relating to calling, 
questioning, and presenting 
witnesses or other evidence in the 
defendant's defense 

25.3441  Failure to call witness in 
general 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 25-6, sec. 25.253. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

25.3442  Failure to assure that defense 
witness would not appear in 
jail uniform and shackles while 
testifying at trial 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542. 

 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 
(Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548. 

25.3443  Failure to call character 
witnesses on defendant's 
behalf 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

25.3444  Failure to call additional 
character witnesses on 
defendant's behalf 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶21. 

25.3445  Failure to present expert (e.g., 
pathologist) to counter expert 
presented by state 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶41-42. 

25.3446  Failure to present testimony of 
alibi witness 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶49-65. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶35-36. 

25.3447  Failure to call witness who 
would provide testimony 
supporting defendant's defense 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶23-32. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶14-21. 

25.3448  Failure to call expert on false 
confessions to testify 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶15-19. 

25.3449  Other failures and related 
matters 

25.34491  Failure to present evidence 
of exculpatory prior 
consistent statements made 
by defendant 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶16-18. 

25.34492  Failure to present expert 
testimony regarding 
appropriateness of therapy 
techniques used by 
defendant accused of 
sexual exploitation by 
therapist 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶16, 19-22. 

25.34493  Beginning examination of 
defendant with open-
ended question that 
permitted her to begin 
testimony with lengthy 
narrative description of her 
version of events 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶8. 
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25.34494  Failure to present evidence 
regarding complaints 
against defendant made to 
police by victim and state's 
principal witness 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶9. 

25.34495  Failure to pressure 
reluctant witness to testify 

 For cases dealing with this subject, see sec. 
25.21355. 

25.34496  When deficient 
performance is failure to 
present certain evidence in 
defendant's defense, 
determination of prejudice 
requires consideration of 
evidence that state would 
be permitted to adduce in 
rebuttal 

 For cases dealing with this subject, see sec. 
25.21532. 

25.345  Failures relating to cross-
examination of witnesses 

25.3451  Failure to adequately cross-
examine state's witnesses in 
general 

25.34511  In general 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

25.34512  When state's witness is 
young child 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶17-18. 

25.3452  Failure to adequately cross-
examine state's witness 
regarding matters that impeach 
witness's credibility in general 

 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 
N.W.2d 223, 2000 Term WSC-191, at ¶121-130. 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶1-36. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶23. 

 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 
422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶21-
22. 

25.3453  Failure to adequately cross-
examine state's witness 
regarding consideration he 
received for testifying 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶37-38. 

25.3454  Failure to cross-examine 
witness regarding matters that 
have not yet occurred 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶39. 

25.3455  Failure to cross-examine victim 
regarding medical problems 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542. 

25.3456  Failure to question victim 
about conduct prior to sexual 
assault allegedly showing that 
victim was jealous of 
defendant's relationship with 
other women 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542. 

25.3457  Failure to elicit number of 
times state's witness had been 
convicted of crime for purpose 
of impeaching witness 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶38-45. 

 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 
654 N.W.2d 37, 2002 Term WCA-162, at ¶18-25. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶18-
22. 

25.3458  Failure to adequately impeach 
prosecution witnesses 
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 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶1-36. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶21. 

25.3459  Other failures 

25.34591  Eliciting opinion from 
witness (e.g., police officer 
who investigated crime 
and questioned defendant) 
that he or she believes 
defendant lied in 
statements defendant gave 

 For cases dealing with this subject, see sec. 
20.84192. 

25.34592  Failure to cross-examine 
state's witness  regarding 
witness's motive to lie (e.g., 
animosity toward 
defendant) 

 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶1-36. 

25.34593  Asking police officer 
whether and/or why he 
believed what victim told 
him on night of crime 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶37, 40-41. 

25.34594  Failure to properly cross-
examine witness regarding 
motivation for testifying 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶25. 

25.34595  Failure to cross-examine 
victim-witness regarding 
voluntary contact she had 
with defendant after threat 
she testified to occurred 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶49-51. 

25.346  Defects relating to defendant 
testifying in his own defense and 
declining to testify in his own 
defense 

25.3461  Failure to properly advise 
defendant regarding right to 
testify in own defense 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254. 

25.3462  Threatening defendant that he 
or she will withdraw as 
attorney if defendant exercises 
right to testify in own defense 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

25.3463  Failure to adequately prepare 
defendant for his testimony 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 25-1, sec. 25.211. 

25.3464  Advising defendant to take the 
stand 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 25-1, sec. 25.211. 

25.3465  Failure to ascertain number of 
defendant's prior convictions 
before asking defendant about 
number of prior convictions 
when defendant takes stand in 
own defense 

 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 
(1985): 1984 Term, p. 141, sec. 8.2355. 

25.3466  Failure to elicit more direct 
testimony from defendant 
regarding factual discrepancies 
in victim's story 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

25.3467  Shifting from question-answer 
to narrative format in 
presenting defendant's 
testimony without any 
triggering perjury justifying 
shift 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶4, 51-53. 
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 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶59-63. 

25.3468  Shifting from question-answer 
to narrative format in 
presenting defendant's 
testimony without advising 
defendant that counsel was 
going to do so 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶4, 51-53. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶59-63. 

25.3469  Other defects 

25.34691  Advising defendant not to 
testify 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶27. 

25.34692  Failing to adequately 
represent defendant in his 
attempt to revoke decision 
not to testify 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶28-29. 

25.34693  Failure to present evidence 
of third party's statement 
against interest exculpating 
defendant 

 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 
N.W.2d 12, at ¶1-50. 

25.347  Other defects 

25.3471  Failure to have bodily 
specimens allegedly left at 
crime scene by perpetrator, 
which state introduces into 
evidence at trial to connect 
defendant to crime, subjected 
to DNA analysis 

 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 
(1996): 1995 Term, p. 11-20, sec. 11.8121. 

 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 
(Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511. 

25.3472  Failure to adequately rebut 
expert witness 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 
25.2517. 

25.3473  Stipulation to accuracy of 
transcript of 911 call 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519. 

25.3474  Failure to assure that defense 
witness would not appear in 
jail uniform and shackles when 
testifying at trial 

 For cases dealing with this subject, see sec. 
25.3442. 

25.3475  Failure to adequately supervise 
drafting of stipulation of facts 
submitted at trial 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 25-5, sec. 25.211. 

25.3476  Failure to make adequate offer 
of proof as to expert testimony 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254. 

25.3477  Failure to present mitigating 
evidence in capital sentencing 
proceeding 

 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, 
p. 143, sec. 8.2332. 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 162, sec. 8.231. 

25.3478  Failure to attempt to introduce 
evidence trial court has ruled 
inadmissible 

 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 
(Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542. 

25.3479  Failure to attack interviewing 
techniques of psychotherapist 
and investigating officer 
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 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231. 

25.348  Other defects (cont'd) 

25.3481  Stipulating to inconclusive 
findings regarding penile 
swabs of victim 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

25.3482  Stipulating, in sexual assault 
prosecution, to nurse's report of 
no physical trauma, instead of 
having her testify to same 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

25.3483  Failure to call witness to refute 
detective's testimony in sexual 
assault prosecution that tearing 
and lacerations were not 
normally present in cases of 
sexual assault 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

25.3484  Stipulating that crime lab tests 
were inconclusive in sexual 
assault prosecution when in 
fact tests on vaginal swabs 
proved negative for semen 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

25.3485  Advising defendant to commit 
perjury at trial 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

25.3486  Failure to have evidence that 
state introduces into evidence 
at trial scientifically tested 

 For cases dealing with this subject, see sec. 
25.22391. 

25.3487  Failure to made offer of proof 
when trial court denies follow-
up questioning of witness after 
juror has asked witness 
questions 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

25.3488  Failure to be aware of 
possibility of, and to enter into, 
Wallerman stipulation to avoid 
admission of other acts 
evidence 

 For cases dealing with this subject, see sec. 
25.3585. 

25.3489  Introducing evidence relating 
to defendant's silence prior to 
trial 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

25.349  Other defects (cont'd) 

25.3491  Failure to present evidence of 
defendant's use of medication 
on day of offense 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 117, sec. 8.2311. 

25.3492  Failure, in sexual assault 
prosecution, to introduce crime 
lab analyst's testimony that test 
for presence of semen was 
negative, but instead joining in 
evidentiary stipulation that test 
results were inconclusive 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶39. 

 State v. Glass, 170 Wis. 2d 146, 488 N.W.2d 432 
(Ct. App. 1992): 1992 Term, p. 25-11, sec. 25.2541. 

25.3493  Failure, in sexual assault 
prosecution, to introduce 
clothing worn by complaining 
witness and crime lab report on 
it to show condition of clothing 
allegedly inconsistent with 
forcible assault 
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 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 

25.3494  Failure to cooperate in 
presenting perjured testimony 

 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, 
p. 122, sec. 8.2392. 

25.3495  Eliciting testimony that state's 
witness took polygraph exam 

 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 
(Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312. 

25.3496  Failure to present a defense 

 For cases dealing with this subject, see sec. 
25.3982. 

25.3497  Failure to stipulate to element 
of offense so as to render 
prejudicial evidence relevant to 
that element inadmissible 

25.34971  In general 

 For cases dealing with this subject, see sec. 
25.39651. 

25.34972  Failure to stipulate to prior 
felony conviction where 
prior felony conviction is 
element of offense so as to 
preclude evidence of 
nature of prior crime 

 For cases dealing with this subject, see sec. 
25.39652. 

25.34973  Failure to stipulate to 
element of offense so as to 
avoid introduction of other 
acts evedence relevant to 
that element 

 For cases dealing with this subject, see secs. 
25.3585 and 25.39653. 

25.34974  Failure to stipulate to 
harmfulness of material so 
as to preclude introduction 
of material into evidence 

 For cases dealing with this subject, see sec. 
25.39654. 

25.3498  Other defects 

25.34981  Introducing allegedly 
prejudicial evidence in 
sexual assault prosecution 
that defendant's sons 
sexually assaulted victim 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶19. 

25.34982  Failure to point out 
inconsistencies in 
witnesses' descriptions of 
perpetrator of crime 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶37-38. 

25.34983  Failure to introduce, 
pursuant to Wis. Stat. § 
906.09(5), evidence of 
pending appeal of prior 
conviction that was 
element of crime charged 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶47-48. 

25.3499  Other defects (cont'd) 

25.34991  Failure to produce expert 
testimony to support 
defense in sexual assault 
prosecution that defendant 
was too immature to 
experience sexual arousal 
or gratification from 
charged touching 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶21. 

25.34992  Failure to present 
mitigating evidence at 
sentencing phase of capital 
case 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 
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25.34993  Eliciting testimony from 
investigating officer that 
he believed victim and not 
defendant when 
interviewing them 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶25-28. 

25.34994  Failure to present DNA 
evidence that excluded 
defendant as source of 
physical evidence (hairs, 
tissue, cigarette butts, etc.) 
found at scene of crime 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶37-40. 

25.34995  Failure to earlier retain 
expert on eyewitness 
identification so that 
adjournment detrimental 
to defendant would not 
have been necessary 

 For cases dealing with this subject, see sec. 
25.31798. 

25.34996  Failure to seek and obtain 
pretrial ruling via motion 
in limine regarding 
admissibility of particular 
testimony or other 
evidence 

 For cases dealing with this subject, see sec. 
25.31595. 

25.34997  Failure to present evidence 
to support coercion 
defense, (e.g., testimony 
that person who allegedly 
coerced defendant was 
violent psychopath, 
testimony that relationship 
between that person and 
defendant was that of 
master and slave, etc.) 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶17-21. 

25.34998  Failure to produce 
witnesses relating to other 
acts about which state has 
presented testimony 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶45-48. 

25.34999  Failure to understand trial 
court's ruling on motion in 
limine regarding 
admissibility of defense 
evidence 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶23-32. 

25.35  Relating to objecting to evidence at trial 

25.351  Failure to object to evidence in 
general 

25.3511  In general 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211. 

25.3512  Failure to object to 
objectionable evidence may not 
be deficient performance if 
counsel did not object because 
he or she did not want to draw 
unwarranted attention to 
evidence 

 For cases dealing with this subject, see sec. 
25.21393. 

25.352  Failure to object to prior consistent 
statements of victim 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 25-1, sec. 25.211. 

25.353  Failure to object to "other crimes, 
wrongs or acts" evidence 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶18, 21. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶13. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶35-42. 
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 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 14-9, sec. 14.232. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-13, sec. 25.2551. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

25.354  Failure to object to prejudicial 
hearsay 

 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 
653 N.W.2d 290, 2002 Term WCA-105, at ¶7-11. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

25.355  Failure to object to evidence 
regarding defendant's invocation of 
right to silence 

25.3551  Defendant's silence prior to 
trial 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶63. 

 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 
704 N.W.2d 405, at ¶1-18. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶19-20. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

25.3552  Defendant's invocation of right 
to silence while being 
questioned by police in general 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶20. 

25.3553  Defendant's post-arrest, post-
Miranda silence 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶28-
36. 

25.356  Other failures 

25.3561  Failure to object, at insanity 
phase of trial, to admission of 
defense's statements given to 
presentence investigator 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552. 

25.3562  Failure to object to testimony 
that defendant had been in 
prison 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

25.3563  Failure to object to admission 
of defendant's statements made 
in connection with offer to 
plead guilty 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶19. 

25.3564  Failure to object on ground that 
evidence or testimony denied 
defendant right to 
confrontation 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶14. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶16-17. 

25.3565  Failure to object to prosecutor's 
asking open-ended question 
that called for narrative 
response by state's witness 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶39. 

25.3566  Failure to object to evidence 
that victim of robbery had 
miscarriage shortly after 
robbery 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶42-44. 

http://www.wicourts.gov/html/ca/01/01-3049.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29486�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19333�
http://www.wicourts.gov/html/ca/02/02-2248.htm�
http://www.wicourts.gov/html/ca/97/97-3403.htm�
http://www.wicourts.gov/html/ca/97/97-1926.htm�
http://www.wicourts.gov/html/ca/02/02-2248.htm�
http://www.wicourts.gov/html/ca/00/00-3224.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19687�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19482�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20039�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26019�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26960�


25-96 

25.3567  Failure to object to testimony of 
state's witness that he knew 
defendant prior to crime 
because defendant was in jail 
with him 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶45-48. 

25.3568  Failure to object to hearsay 
evidence 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶63. 

25.357  Other failures (cont'd) 

25.3571  Failure to object, at trial for 
perjury in trial testimony given 
in prior prosecution, to 
admission of statements to 
presentence investigator in that 
prior prosecution that were 
inconsistent with that trial 
testimony 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶1-25. 

25.3572  Failure to object, at trial for 
perjury in trial testimony given 
in prior prosecution for crime, 
to evidence that defendant was 
convicted of that crime 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶36-38. 

25.3573  Failure to object to trial court 
admitting exhibit that neither 
party asked to be admitted 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶28. 

25.3574  Failure to object to state calling 
particular witness because 
witness's name was not on 
witness list 

25.35741  Failure to object to state 
calling expert witness who 
was not on state's witness 
list 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶25. 

25.35742  Failure to object to state 
calling, as rebuttal witness, 
witness who was not on 
state's witness list, on 
ground that witness was 
not bona fide rebuttal 
witness 

 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 
126, 767 N.W.2d 291, at ¶30-34. 

25.3575  Failure to object to state calling, 
as rebuttal witness, witness 
who was not on state's witness 
list, on ground that witness was 
not bona fide rebuttal witness 

 For cases dealing with this subject, see sec. 
25.35742. 

25.358  Other failures (cont'd) 

25.3581  Failure to object to witness's 
opinion about credibility of 
another witness or testimony 
that allegedly constituted 
opinion on victim's credibility 

 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 
N.W.2d 901, at ¶1-24. 

 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 
605, 762 N.W.2d 114, at ¶1-20. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶40-41. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 20-15, sec. 20.841. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

25.3582  Failure to object to expert 
testimony regarding 
defendant's credibility 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶28-32. 
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25.3583  Failure to object, at insanity 
phase of trial held long after 
guilt phase of trial, to witnesses 
reading their testimony from 
guilt phase 

 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 
(Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552. 

25.3584  Failure to object to questioning 
by jurors 

 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 
567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931. 

25.3585  Failure to be aware of 
possibility of, and to enter into, 
Wallerman stipulation to avoid 
admission of other acts 
evidence 

25.35851  In general 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶106-135. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶21. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶11-12. 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶6-7. 

 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 
630 N.W.2d 256, 2000 Term WCA-355, at ¶14, 41-
49. 

 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 
668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 
25.2551. 

 For caes dealing generally with the failure to 
stipulate to an element of the charged offense so as 
to avoid introduction of other acts evidence 
relevant to that element, see sec. 25.39653. 

25.35852  Counsel not required to 
enter into stipulation; all 
he needs to do is to be 
aware of possibility of 
stipulation and to 
strategize whether it is in 
defendant's interest to 
enter into stipulation 

 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 
640 N.W.2d 198, 2001 Term WCA-236, at ¶7. 

25.3586  Failure to make motion for 
mistrial when objection 
sustained and jury instructed to 
disregard evidence 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

25.3587  Failure to object to evidence of 
threats to state witness 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

25.3588  Failure to object to evidence 
relating to unrelated violations 
of written work rules and 
regulations in prosecution of 
defendant for criminal activity 
on job 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

25.3589  Failure to object to evidence in 
prosecution for fraudulent use 
of financial transaction card of 
defendant's use of card in 
another county 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

25.359  Other failures (cont'd) 

25.3591  Failure to object to irrelevant 
evidence 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211. 

25.3592  Failure to object to testimony 
that defendant was incarcerated 
before and during trial 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 
25.2517. 

25.3593  Failure to object to admission 
of witness's prior statements 
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 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519. 

25.3594  Failure to object to videotaped 
statement of child offered 
pursuant to Wis. Stat. sec. 
908.08 

25.35941  In general 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 
25.2581. 

25.35942  Failure to object on ground 
that required notice of 
intent to introduce 
videotape was not given 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶22. 

25.35943  Failure to object on ground 
that videotape was shown 
before child testified 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶23. 

25.35944  Failure to object on ground 
that admission of 
videotape violated 
defendant's right to 
confrontation 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶24. 

25.3595  Failure to make objection 
supported by decision that was 
subsequently overruled 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-5, sec. 25.2122. 

25.3596  Failure to object to admission 
of co-defendant's statement 
implicating defendant that 
violates defendant's right to 
confrontation 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

25.3597  Failure to object to testimony 
that allegedly constituted 
improper opinion on witness's 
credibility 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

25.3598  Failure to seek recess to review 
documents proffered by state 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶22. 

25.3599  Other failures 

25.35991  Failure to object to 
testimony that might have 
been objectionable, but 
with respect to which 
counsel did not object for 
strategic reasons 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶63. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶37-
45. 

25.35992  Failure to move to strike 
testimony of expert witness 
whose opinions 
represented personal 
practice, not professional 
standards 

 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 
N.W.2d 305, at ¶25, 31, 52-56. 

25.35993  Failure to challenge 
admissibility of 
hypnotically refreshed 
testimony on ground that it 
did not meet requirements 
for admissibility of such 
testimony 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶43-46. 

25.35994  Failure to object to 
admission of evidence 
relating to nature of 
defendant's prior 
conviction 
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 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶21. 

25.35995  Failure to object to 
testimony on basis of 
"surprise" 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶44. 

25.35996  Failure to object to 
references to defendant's 
use of alias 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶24-27. 

25.35997  Failure to object to 
evidence of defendant's 
lifestyle 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶28-29. 

25.35998  Failure to object to state's 
questioning of its witness 
on ground of lack of 
foundation 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶52. 

25.36  Relating to jury instructions and 
verdict forms 

25.361  Failure to object to instructions in 
general 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 25-5, sec. 25.2561. 

25.362  Failure to object to language added 
to pattern jury instruction 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

25.363  Failure to request instruction on 
particular matters 

25.3631  Accident instruction 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶26-27. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-5, sec. 
25.2563. 

25.3632  Instruction on eyewitness 
identification 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211. 

25.3633  Accomplice instruction 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 8-7, sec. 8.5321. 

25.3634  Unanimity instruction 

25.36341  In general 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶21-23. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

25.36342  In prosecution for exposing 
child to harmful material, 
when state has introduced 
evidence that defendant 
exposed child to two 
pictures 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶21-23. 

25.3635  Instruction on confessions and 
admission 

 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 
573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325. 

25.3636  Instruction on defendant's right 
not to testify 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 
25.2581. 

25.3637  Instruction on liability of aider 
and abettor for natural and 
probable consequences of 
intended crime 

http://www.wicourts.gov/html/ca/02/02-2248.htm�
http://www.wicourts.gov/html/ca/02/02-2361.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18576�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18576�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36414�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26175�
http://www.wicourts.gov/other/appeals/caopin.jsp?docket_number=2006AP003025&range=None&begin_date=&end_date=&fpb_beg_date=&fpb_end_date=&trial_judge_last=&party_name=&trial_county=&ca_district=&disp_code=&sortBy=date&submit=Search�
http://www.wicourts.gov/other/appeals/caopin.jsp?docket_number=2006AP003025&range=None&begin_date=&end_date=&fpb_beg_date=&fpb_end_date=&trial_judge_last=&party_name=&trial_county=&ca_district=&disp_code=&sortBy=date&submit=Search�


25-100 

25.3638  Instruction on defense of 
mistake 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶23-24. 

25.3639  Other-acts evidence 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶100. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶53-55. 

25.364  Failure to request lesser-included 
offense instruction 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 139, sec. 8.2351. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶45-54. 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶24-
35. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-5, sec. 
25.2564. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 151, sec. 8.2358. 

25.365  Failure to discuss lesser-included 
offense option with defendant 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶45-54. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

25.366  Failure to object to instruction does 
not constitute deficient 
performance if instruction properly 
stated the law 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521. 

25.367  Failure to make objection 
supported by decision that was 
subsequently overruled 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-5, sec. 25.2122. 

25.368  Other defects 

25.3681  Failure to object to verdict form 
that lacks requisite specificity 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

25.3682  Failure to object to instruction 
that baseball bat is dangerous 
weapon 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶38-
42. 

25.3683  Failure to object to instructions 
and verdict forms that 
allegedly did not require 
unanimous agreement on 
offenses being tried 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17. 

25.3684  Failure to object to 
reinstruction of jury that 
allegedly failed to sufficiently 
or correctly respond to jury's 
questions that prompted 
reinstruction 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶7-22. 

25.3685  Failure to request cautionary 
instruction relating to jail 
clothing worn by defense 
witnesses 

 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 
650 N.W.2d 885, 2002 Term WCA-56, at ¶13-19. 

25.3686  Failure to anticipate instruction 
on lesser-included offense 

 For cases dealing with this subject, see sec. 
25.3991. 
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25.369  Other defects 

25.3691  Failure to request limiting 
instruction on statements made 
by victim to third parties 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 
25.2581. 

25.3692  Failure to object to jury 
instruction defining "deliver" 
in prosecution for delivery of 
controlled substances 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

25.3693  Failure to object to instruction 
on meaning of sexual contact 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521. 

25.3694  Failure to object to instruction 
on bail jumping that informed 
jury that defendant had been 
convicted of offenses for which 
he was out on bail 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

25.3695  Failure to object to jury 
instruction in prosecution for 
fraudulent use of financial 
transaction card that used the 
words "without authorization" 
instead of "without consent" 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

25.3696  Counsel does not perform 
deficiently in failing to request 
jury instruction on invalid 
defense 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

25.3697  Failure to object to instruction 
that is lacking essential 
element of crime 

25.36971  In general 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶31-42. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶32-39. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶6-
15. 

25.36972  Instruction on penalty 
enhancer for being armed 
that does not contain Peete 
nexus requirement 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶31-42. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶32-39. 

25.3698  Failure to object to instruction 
on liability of aider and abettor 
for natural and probable 
consequences of intended 
crime 

25.37  Relating to closing argument 

25.371  When defense counsel's closing 
argument deemed deficient in 
general 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

25.372  Failure to object to district 
attorney's references to defendant 
in closing argument 

 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 
(1990): 1989 Term, p. 25-1, sec. 25.211. 

25.373  Counsel's admission in closing 
argument that defendant was not 
telling truth in his testimony before 
jury 

 State v. Harris, 133 Wis. 2d 74, 393 N.W.2d 127 
(Ct. App. 1986): 1986 Term, p. 147, sec. 8.2352. 

25.374  Failure to argue potential defense 

25.3741  In general 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512. 
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25.3742  Failure to argue accident 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.257. 

25.3743  Failure to argue alibi 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶49-65. 

25.375  Failure to make objection 
supported by decision that was 
subsequently overruled 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-5, sec. 25.2122. 

25.376  Failure to have closing arguments 
recorded 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 
25.2517. 

25.377  Other defects 

25.3771  Failure to adequately present 
defendant's defense in closing 
argument 

 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 
(Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519. 

25.3772  Making inconsistent 
arguments, i.e., advancing 
inconsistent theories regarding 
defendant's guilt (e.g., 
contending that defendant did 
not commit crime, but that, if 
he did, he committed lesser-
included offense, not offense 
charged) 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶1-10. 

25.3773  Not making inconsistent 
argument, i.e, not advancing 
inconsistent theories regarding 
defendant's guilt 

 State v. Westmoreland, 2008 WI App 15, 307 Wis. 
2d 429, 744 N.W.2d 919, at ¶21. 

25.3774  Failure to object to prosecutor's 
comment on defendant's failure 
to testify at trial 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶90-94. 

25.378  Other defects (cont'd) 

25.3781  Failure to object to district 
attorney's reliance on testimony 
allegedly constituting improper 
opinion on witness's credibility 

 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. 
App. 1996): 1995 Term, p. 25-1, sec. 25.211. 

25.3782  Failure to object to prosecutor's 
comments on witnesses during 
closing arguments 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

25.3783  Failure to highlight potentially 
exculpatory pieces of evidence 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

25.3784  Mentioning host of details that 
hurt defendant's position 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

25.3785  Failure to explicitly argue that 
state failed to prove guilt 
beyond a reasonable doubt 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

25.3786  Confessing that he (defense 
counsel) could not be sure 
truth, thereby implying that he 
did not believe defendant's 
testimony 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

25.3787  Failure to object to prosecutor's 
vouching for credibility of 
witnesses 

 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶26. 
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25.3788  Failure to object to prosecutor's 
references to matters not 
supported by evidence 

 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶23-26. 

25.3789  Failure to object to prosecutor's 
alleged mischaracterization of 
evidence during closing 
argument 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶33. 

25.379  Other defects (cont'd) 

25.3791  Failure to object to prosecutor's 
allegedly impermissible 
comments on defendant's 
pretrial invocation of right to 
silence 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

25.3792  Failure to object to prosecutor's 
comment on victim's post-crime 
activity and activity of other 
victims 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶46-
52. 

25.3793  Failure to ask for acquittal 

 Yarborough v. Gentry, 124 S. Ct. 1 (2003). 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶17-23. 

25.3794  Failure to emphasize state's 
burden to prove elements 
beyond a reasonable doubt 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶17-23. 

25.3795  Failure to object to prosecutor's 
argument regarding 
defendant's manipulative 
disposition 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶19. 

25.3796  Conceding defendant's guilt 

25.37961  In general 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶20-30. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶14-16, 19-20. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31. 

25.37962  On one of multiple counts 
for which defendant is 
being tried 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶20-30. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶15. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31. 

25.37963  In capital (i.e., death 
penalty) case 

 For cases dealing with this subject, see sec. 
25.3951. 

25.3797  Failure to make any closing 
argument 

25.37971  In general 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

25.37972  At sentencing phase of 
capital case 

 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term 
USSC-14. 

25.3798  Failure to object to prosecutor's 
improper remarks during 
closing argument in general 

 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 
N.W.2d 115, at ¶63. 

25.38  Relating to sentencing 
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25.381  In general 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶33-41. 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582. 

25.382  Failure to object to prosecutor's 
breach of plea agreement 

25.3821  In general 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶1-22. 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶12. 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶6, 21. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶18-22. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶25-29. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶20-24. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584. 

25.3822  When prosecutor's breach is 
substantial and material, 
prejudice is presumed 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶18-21. 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶15. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶19. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶25, 29. 

 State v. Howland, 2003 WI App 104, 264 Wis. 2d 
279, 663 N.W.2d 340, at ¶23. 

 State v. Howard, 2001 WI App 137, 246 Wis. 2d 
475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶25-
26. 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

25.3823  Is prejudice negated if trial 
court did not rely on 
recommendation? 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 
(Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584. 

 For cases dealing generally with the effect of a 
trial court's finding that if trial counsel had 
performed at sentencing in manner suggested, 
sentence would have been the same, see sec. 
25.3891. 

25.3824  Strategic decision by defense 
counsel to forgo objection to 
prosecutor's breach is 
tantamount to entering into 
renegotiated plea agreement; 
entering into renegotiated plea 
agreement without consulting 
defendant and obtaining his 
consent is deficient 
performance 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶8. 

 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 
64, 686 N.W.2d 689, at ¶6, 20-22. 

 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 
784, 683 N.W.2d 522, at ¶27-29. 
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25.3825  When state's recommendation 
or other conduct does not 
breach plea agreement, 
counsel's failure to object to 
recommendation or conduct 
does not constitute ineffective 
assistance of counsel 

 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 
696 N.W.2d 255, at ¶20, 21. 

25.3826  If defense counsel has strategic 
reason for forgoing objection 
and obtains defendant's 
consent to forgoing objection, 
performance is not deficient 

 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 
701 N.W.2d 47, at ¶9. 

25.3827  Counsel does not render 
ineffective assistance of 
counsel for not objecting to 
technical breach (i.e., one that 
is not material and substantial) 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶18. 

25.3828  Counsel does not render 
ineffective assistance of 
counsel for not objecting to 
breach of plea agreement when 
no breach has occurred 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶18. 

25.3829  When prosecutor agrees to cap 
sentencing recommendation for 
TIS sentence at specific 
number of years, recommends 
that number of years of 
confinement, but asks for 
additional years of extended 
supervision 

 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 
525, 739 N.W.2d 844, at ¶1-22. 

25.383  Failure to make sentencing 
argument 

25.3831  In general 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶33-41. 

25.3832  When defendant has instructed 
counsel not to make sentencing 
argument 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶33-41. 

25.384  Failure to make adequate challenge 
to inaccuracies and other defects in 
presentence report 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 
(Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221. 

25.385  Failures relating to sentencing in 
capital (i.e., death penalty) case 

25.3851  Failure to present evidence in 
capital sentencing proceeding 

 For cases dealing with this subject, see sec. 
25.3477. 

25.3852  Failure to investigate in general 

 Rompilla v. Beard, 125 S. Ct. 2456 (2005). 

25.3853  Failure to review readily 
available court file on prior 
conviction state intends to rely 
on as aggravating circumstance 

 For cases dealing with this subject, see sec. 
25.22394. 

25.386  Failure to request presentence 
investigation 

 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. 
App. 1992): 1992 Term, p. 25-16, sec. 25.2581. 

25.387  Failure to call witnesses at sentence 
hearing 

 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. 
App. 1992): 1992 Term, p. 25-16, sec. 25.2581. 

25.388  Other defects 
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25.3881  Failure to seek adjournment, or 
take up court's offer of 
continuance, so that defense 
counsel and defendant can 
complete review of presentence 
report 

 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 
(Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581. 

25.3882  Failure to make objection 
supported by decision that was 
subsequently overruled 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-5, sec. 25.2122. 

25.3883  Failure to adequately contest 
no-grouping position taken by 
government under federal 
sentencing guidelines, under 
which position offense level 
was increased for sentencing 
purposes 

 Glover v. United States, 121 S. Ct. 696 (2001), 2000 
Term USSC-3. 

25.3884  Miscellaneous failures that are 
rejected on grounds that 
prejudice not shown 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 25-13, sec. 25.2583. 

25.3885  Failure to seek judicial 
recommendation against 
deportation 

 For cases dealing with this subject, see sec. 
7.24126. 

25.3886  Failure to seek revocation of 
bond in case in which 
defendant was released on 
bond, while defendant in 
custody awaiting trial in 
another case, so as to create 
situation in which defendant 
would be entitled to sentence 
credit in first case for time 
spent in custody in second case 

 For cases dealing with this subject, see sec. 
25.3955. 

25.3887  Failure to object to 
prosecutorial misconduct at 
sentencing (e.g., prosecutor's 
alleged misrepresentations to 
court) 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶17-18. 

25.3888  Failure to say enough about 
particular matter  

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶19. 

25.389  Other matters 

25.3891  Effect of trial court's finding 
that if trial counsel had 
performed at sentencing in 
manner suggested, sentence 
would have been the same 

 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 
(Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582. 

 For cases dealing with whether prejudice is 
negated if trial court did not rely on 
recommendation when defense counsel fails to 
object to prosecutor's recommendation made in 
violation of plea agreement, see sec. 25.3823. 

25.3892  When deficient performance 
directly results in increase in 
sentence over what it would 
have been, prejudice prong of 
test for ineffective assistance of 
counsel does not require that 
increase must meet a standard 
of significance 

 Glover v. United States, 121 S. Ct. 696 (2001), 2000 
Term USSC-3. 

25.3893  Failure to advise defendant to 
tell presentence investigator 
about prior conviction 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶20. 

25.39  Relating to other matters 

25.391  Relating to appeal 
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25.3911  Failure to inform defendant of 
appeal rights 

 For cases dealing with this subject, see sec. 
25.2224. 

25.3912  Failure to file notice of appeal, 
i.e., to take or pursue appeal 

25.39121  In general 

 Lozada v. Deeds, 111 S. Ct. 860 (1991): 1990 Term, 
p. 10-19, sec. 10.661. 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶15, 19. 

 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2594. 

25.39122  When defendant has 
specifically instructed 
counsel to file notice of 
appeal 

 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-9, sec. 25.25914. 

25.39123  When defendant has told 
counsel not to file appeal 

 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-9, sec. 25.25914. 

25.39124  When defendant has not 
clearly conveyed wishes 
one way or the other on 
question whether appeal 
should be taken 

 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 
Term, p. 25-9, sec. 25.25914. 

25.39125  Remedy when counsel 
performed deficiently in 
failing to file notice of 
appeal 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶17. 

25.3913  Failure to properly preserve 
issue for appellate review 

 For cases dealing with the need to consider a 
defendant's claim of deficient performance based 
on trial counsel's failure to preserve issue for 
appellate review when appellate court addresses 
and rejects defendant's claims relating to that issue 
on the merits, see sec. 25.275. 

25.3914  Failure to pursue particular 
issue on appeal 

25.39141  In general 

 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 
Term, p. 118, sec. 8.235. 

 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, 
p. 133, sec. 8.2391. 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

25.39142  When issue has not been 
properly preserved for 
appeal 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶9. 

25.3915  Failure to take appeal raising 
issue that appellate court 
reviews and finds meritless 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 25-3, sec. 25.255. 

25.3916  Failure to file timely petition 
for supreme court review of 
court of appeals' decision 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

25.3917  Failures relating to no-merit 
(Anders) procedure 

 For cases dealing with this subject, see sec. 
25.392. 
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25.3918  Failure to file timely notice of 
appeal from denial of petition 
for supervised release in ch. 980 
proceeding 

 For cases dealing with this subject, see sec. 
25.39394. 

25.3919  Other defects 

25.39191  Failure to file formal 
motion to withdraw before 
closing file when counsel 
and defendant agree that 
no appeal should be 
pursued because of no 
merit to appeal or for some 
other reason 

 For cases dealing with this subject, see sec. 
6.9525. 

25.39192  Failure to challenge trial 
counsel's performance 

 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 
468, 673 N.W.2d 369, at ¶15. 

25.39193  Filing of motion to 
withdraw when attorney 
concludes that appeal 
would have no merit, but 
defendant does not want 
no-merit report filed 

 For cases dealing with this subject, see sec. 
25.3926. 

25.392  Relating to no-merit (Anders) 
procedure 

25.3921  Failure to find arguable issues 
to appeal and, instead, filing 
no-merit report 

 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, 
p. 11-20, sec. 11.8982. 

25.3922  Failure to inform defendant of 
no-merit option 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶5. 

25.3923  Failure to file no-merit report 
when defendant expresses 
desire for appeal 

 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 
N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571. 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶18. 

25.3924  Terminating representation 
without filing no-merit report 
when defendant consents to 
closing of file without further 
court action 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶18. 

25.3925  Failure to file formal motion to 
withdraw before closing file 
without filing no-merit report 
when counsel and defendant 
agree that no appeal should be 
pursued because of no merit to 
appeal or for some other reason 

 For cases dealing with this subject, see sec. 
6.9525. 

25.3926  Failure to file partial no-merit 
report when counsel identifies 
arguably meritorious issue that 
defendant does not want to 
pursue, but also concludes that 
no other non-frivolous grounds 
are present to support appeal 

 State ex rel. Ford v. Holm, 2006 WI App 176, 296 
Wis. 2d 119, 722 N.W.2d 609, at ¶1-14. 

25.3927  Filing of motion to withdraw 
when attorney concludes that 
appeal would have no merit, 
but defendant does not want 
no-merit report filed 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37. 

25.393  Relating to failures in chap. 980 
proceedings 
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25.3931  In general 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶25-27. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

25.3932  Failure to raise issue whether 
probable cause hearing was 
held within seventy-two hours 
of filing of petition 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

25.3933  Failure to raise issue whether 
trial was held within forty-five 
days of probable cause hearing 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

25.3934  Failure to raise issue whether 
trial court erroneously admitted 
juvenile delinquency 
adjudication 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

25.3935  Failure to raise issue whether 
chap. 980 is unconstitutional as 
applied 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

25.3936  Failure to raise issue whether 
pattern instruction violated 
defendant's constitutional 
rights or was otherwise 
defective because it failed to 
define "substantially probable" 
and failed to define it to mean 
"extremely likely" 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶33-34. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

25.3937  Failure to object to expert's 
opinion regarding defendant's 
credibility 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶28-32. 

25.3938  Failure to understand that 
defendant had right to 
independent reexamination the 
results of which could be 
introduced at probable cause 
hearing on request for 
discharge 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶6-15. 

25.3939  Other failures 

25.39391  Failure to move to dismiss 
petition as untimely 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶9-16. 

25.39392  Failure to move to strike 
juror for cause 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶17-34. 

25.39393  Failure to object to other 
crimes evidence 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶35-42. 

25.39394  Failure to file timely notice 
of appeal from denial of 
petition for supervised 
release 

 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 
2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2. 

 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 
2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at 
¶1-21. 
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25.39395  Failure to seek assistance 
from expert to counter 
state's key opinion 
testimony 

 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 
521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶37-
42. 

25.39396  Failure to seek exclusion of 
psychologist's report and 
testimony, or statements 
made by person to 
psychologist, on Miranda 
grounds 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶46-50. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶23. 

25.394  Relating to jury deliberations, 
return of verdict, polling of jury, 
and impeachment of verdict 

25.3941  Relating to communications 
between court and jury during 
deliberations 

25.39411  Failure to object to court's 
responding to question 
posed by jury during 
deliberations without 
notifying defendant or 
counsel of question and 
obtaining their input 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶46-64. 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶8-20. 

25.3942  Relating to sending exhibits to 
jury during deliberations 

25.39421  Failure to object to 
providing jury with police 
reports concerning 
statements given by state's 
witnesses 

 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 
726 N.W.2d 322, at ¶36-41. 

25.3943  Relating to polling of jury 

25.39431  Failure to request polling 
of jury 

 For cases dealing with this subject, see sec. 
8.6868. 

25.39432  Failure to inform 
defendant of right to poll 
jurors individually 

 For cases dealing with this subject, see sec. 
8.68691. 

25.3944  Failure to object and to ask 
court to (1) order jury to return 
to deliberations on question of 
guilt, or (2) declare mistrial, 
when, in bifurcated trial, juror 
dissents from verdict of guilty 
accepted at guilt stage after 
polling of jury determined 
unanimity, when jury begins 
deliberations at sanity phase of 
trial 

 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 
737 N.W.2d 66, at ¶1-24. 

25.395  Relating to other matters 

25.3951  Relating to capital (i.e., death 
penalty) proceeding 

25.39511  Conceding guilt of offense, 
so as to preserve credibility 
for penalty phase 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

25.39512  Failing to adduce 
mitigating evidence 

 Schriro v. Landrigan, 127 S. Ct. 1933 (2007). 

25.39513  Failing to undertake 
sufficient investigation 
regarding existence of 
mitigating evidence 

 Schriro v. Landrigan, 127 S. Ct. 1933 (2007). 

 For cases dealing with this subject, see sec. 
25.22393. 
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25.39514  When deficient 
performance is failure to 
present certain mitigating 
evidence, determination of 
prejudice requires 
consideration of state's 
evidence to which 
introduction of that 
mitigating evidence would 
have opened door 

 Wong v. Belmontes, 130 S. Ct. 383 (2009). 

25.39515  Failing to make adequate 
closing argument 

 Smith v. Spisak, 130 S. Ct. 676 (2010). 

25.3952  Relating to collateral attack on 
earlier conviction 

25.39521  Failure to argue that 
Pickens standard, not 
bangert standard, is 
applicable to waiver of 
counsel in earlier 
proceeding that resulted in 
conviction being attacked 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶14. 

25.3953  Relating to revocation of 
probation, parole, or extended 
supervision 

25.39531  In general 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶2-17. 

25.39532  Advising defendant that he 
should give up right to 
revocation hearing 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶13-17. 

25.39533  Failure to investigate 
alternatives to revocation 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶13-17. 

25.3954  Relating to defendant's 
appearance at trial 

25.39541  Failure to object to 
defendant being required 
to wear restraining device 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶18-31. 

25.3955  Failure to seek revocation of 
bond in case in which 
defendant was released on 
bond, while defendant in 
custody awaiting trial in 
another case, so as to create 
situation in which defendant 
would be entitled to sentence 
credit in first case for time 
spent in custody in second case 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶73-75. 

25.396  Relating to other matters 

25.3961  Failure to request severance of 
defendants at trial 

 For cases dealing with this subject, see sec. 
25.3152. 

25.3962  Ignorance of heat-of-passion 
defense 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 129, sec. 8.231. 

25.3963  Relating to defense of mental 
disease or defect (i.e., plea of 
not guilty by reason of mental 
disease or defect) 

25.39631  Failure to consider, 
investigate, and/or pursue 
defense 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 129, sec. 8.231. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶19. 

25.39632  Advising defendant to 
withdraw plea because of 
small likelihood of success 
in pursuing plea 

 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009). 
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25.3964  Failure to seek enforcement of, 
or to inform defendant of right 
to seek enforcement of, plea 
agreement with which 
prosecutor has refused to 
comply 

25.39641  In general 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

25.39642  This defect is prejudicial 

 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 
(Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511. 

25.3965  Failure to stipulate to element 
of offense so as to render 
prejudicial evidence relevant to 
that element inadmissible 

25.39651  In general 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

25.39652  Failure to stipulate to 
status element (e.g., that 
defendant is convicted 
felon) so as to avoid 
prejudicial evidence 
relevant to prove that 
status (e.g., nature of 
conviction) 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

25.39653  Failure to stipulate to 
element of offense so as to 
avoid introduction of other 
acts evidence relevant to 
that element 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶21. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 For cases dealing with the failure to be aware of, 
and to enter into, a Wallerman stipulation to avoid 

the admission of other acts evidence, see sec. 
25.3585. 

25.39654  Failure to stipulate to 
harmfulness of material so 
as to preclude introduction 
of material into evidence 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

25.3966  Failure to object, at trial, to 
charges as multiplicitous when 
objection based on evidence 
state adduced at trial 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶45-60. 

25.3967  Failure to move, prior to second 
trial, to dismiss on double 
jeopardy grounds when first 
trial ended in mistrial declared 
over defendant's objection and 
not supported by manifest 
necessity 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶28. 

25.3968  Failure to request psychological 
examination of victim 

 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 
83, 707 N.W.2d 159, at ¶26. 

25.3969  Failure to object to denial of 
public trial 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶1-23. 

25.397  Relating to other matters (cont'd) 

25.3971  Failure to make objection 
supported by decision that was 
subsequently overruled 

 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 
Term, p. 25-5, sec. 25.2122. 

25.3972  Failure to argue that defendant 
was not type of person covered 
by criminal statute under 
which she was prosecuted 
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 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 25-5, sec. 25.211. 

25.3973  Failure to maintain adequate 
communication with defendant 

 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 
708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 
25.2581. 

25.3974  Failure to request mistrial 
because of presence of 
uniformed firefighters as 
spectators at arson trial 

 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 
(Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211. 

25.3975  Failure to object when trial 
court states that witness is 
"credible" 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432. 

25.3976  Failure to bring motion to 
withdraw guilty plea 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶35. 

 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 
675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 
25-15, sec. 25.2612. 

25.3977  Failure to ask for interpreter for 
defendant 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971. 

25.3978  Failure to make motion that 
would have been denied 

 For cases dealing with this subject, see sec. 
25.21362. 

25.3979  Failure to move for mistrial 

 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 
(Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121. 

25.398  Relating to other matters (cont'd) 

25.3981  Avoiding confrontation with 
prosecution 

 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 
(1979): 1979 Term, p. 95, sec. 8.431. 

25.3982  Failure to present defense at 
trial 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

25.3983  Failure to renew pretrial 
motion for change of venue, or 
to submit additional evidence 
in support of motion, at trial 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

25.3984  Failure to raise issue of 
insufficiency of evidence to 
prove venue 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶56, 
59. 

25.3985  Failure to investigate potential 
mitigating circumstances in 
death penalty case 

 For cases dealing with this subject, see sec. 
25.22393. 

25.3986  Defense counsel's acquiescence 
in inculpatory expert testimony 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶41-43. 

25.3987  Failure to contest defendant's 
guilt (i.e., conceding 
defendant's guilt) 

 For cases dealing with this subject, see sec. 
25.3796. 

25.3988  Failure to object to references 
to defendant's use of alias 

 For cases dealing with this subject, see sec. 
25.35996. 

25.3989  Pursuing an overall defense 
strategy of trying to "keep it 
simple" 
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 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 
2d 721, 703 N.W.2d 694, at ¶10. 

25.399  Relating to other matters (cont'd) 

25.3991  Failure to anticipate that lesser-
included offense would be 
submitted to jury 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶20-22. 

25.3992  Failure to move to withdraw 
plea before sentencing 

25.39921  In general 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶23-29. 

25.39922  When opportunity to seek 
possible reduction of grade 
of offense at sentencing 
that defendant and counsel 
expected was denied by 
trial court 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶23-29. 

25.4  Waiver Of Right 

25.41  General Principles 

25.411  In general 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 
Term, p. 7-7, sec. 7.231. 

 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 
Term, p. 2-8, sec. 2.321. 

 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 
Term, p. 93, sec. 8.24. 

 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 
1978 Term, p. 79, sec. 8.44. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶19-21. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 97, sec. 8.44. 

 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 
(1980): 1979 Term, p. 97, sec. 8.44. 

 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 
(1979): 1978 Term, p. 26, sec. 3.1421. 

 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 
(1979): 1978 Term, p. 80, sec. 8.44. 

 Spencer v. State, 85 Wis. 2d 565, 271 N.W.2d 25 
(1978): 1978 Term, p. 80, sec. 8.44. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶4. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶14. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶1-23. 

 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 
693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶11-
37. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶19-20. 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 
(Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322. 

 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 
(Ct. App. 1995): 1995 Term, p. 25-30, sec. 25.31. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33. 

 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 
(Ct. App. 1987): 1986 Term, p. 152, sec. 8.24. 
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 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 144, sec. 8.261. 

 State v. Dean, 98 Wis. 2d 74, 295 N.W.2d 23 (Ct. 
App. 1980): 1980 Term, p. 93, sec. 8.24. 

 For cases dealing specifically with waiver of the 
Miranda right to counsel, see sec. 2.16. 

 For cases dealing specifically with waiver of the 
sixth amendment right to counsel in the 
interrogation context, see sec. 2.33. 

25.412  Failure to object to counsel's 
absence is not waiver of right to 
counsel 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶71. 

25.42  In Interrogation Context 

25.421  In general 

 For cases dealing with this subject, see secs. 2.16 
and 2.33. 

25.422  After request for counsel 

25.4221  At court proceeding 

 For cases dealing with this subject, see sec. 2.32. 

25.4222  At interrogation 

 For cases dealing with this subject, see sec. 2.132. 

25.43  In Criminal Prosecution 

25.431  In general 

 For cases dealing with this subject, see sec. 25.41. 

25.432  Need for trial court inquiry into 
whether waiver knowingly and 
voluntarily made 

25.4321  In general 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶72-73. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶19-21. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶22. 

 State v. DeFilippo, 2005 WI App 213, 287 Wis. 2d 
193, 704 N.W.2d 410, at ¶5, 15. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶4. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶14. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶1-23. 

 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 
693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶13, 
15. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶19-20. 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 
(Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322. 

25.4322  Effect of, and remedy for, 
failure to conduct inquiry: 
Bangert-type analysis required 

25.4323  Use of written waiver form in 
making inquiry 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶20. 

25.4324  Informing defendant regarding 
right to appointed counsel 

25.43241  In general 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶1-18. 
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25.43242  No need to advise 
defendant of variety of 
sources for appointed 
counsel and variety of 
sources for reimbursement 
of counsel 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶1-18. 

25.4325  To establish waiver of right to 
counsel in conjunction with 
taking of plea in high-volume 
traffic and misdemeanor courts, 
court may make en masse 
recitation of constitutional 
rights at start of proceedings 
and then incorporate that 
recitation by reference as each 
individual defendant's case is 
called 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶15-24. 

25.4326  Must defendant be alerted to 
dangers and disadvantages of 
self-representation when he is 
waiving counsel as part of 
guilty or no-contest plea? 

 For cases dealing with this subject, see sec. 
7.2151. 

25.4327  Requirement that court conduct 
inquiry mandated in Klessig 
survives United States 
Supreme Court's decision in 
Tovar 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶2, 12-21. 

25.4328  Reconstruction of record when 
trial court's colloquy with 
defendant regarding waiver of 
right to counsel was not 
recorded 

 For cases dealing with this subject, see sec. 
25.484. 

25.4329  Other matters 

25.43291  No need for inquiry when 
waiver of right occurs as a 
result of defendant's 
conduct (i.e., when right is 
forfeited) 

 For cases dealing with this subject, see sec. 
25.4344. 

25.433  Need for trial court inquiry into 
competency to waive right; 
relationship of competency 
standard for waiving right to 
counsel to competency standard for 
standing trial 

25.4331  In general 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶5. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶14. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶10. 

 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 
693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶13-
14, 32-37. 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

25.4332  Relationship of competency 
standard for waiving right to 
counsel to competency 
standard for standing trial 

 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 
Term, p. 7-7, sec. 7.231. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 
(Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322. 
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25.4333  Is showing of competency 
required when waiver of right 
occurs as a result of defendant's 
conduct (i.e., when right is 
forfeited)? 

 For cases dealing with this subject, see sec. 
25.4343. 

25.434  Waiver by conduct (i.e., forfeiture 
of right to counsel) 

25.4341  General principles 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶17-21, 23-26. 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶34. 

 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 
693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶15-
37. 

25.4342  Waiver by particular conduct 

25.43421  By failure to assert right to 
counsel in timely fashion 

 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 
(Ct. App. 1995): 1995 Term, p. 25-30, sec. 25.31. 

25.43422  By disruptive and/or 
manipulative conduct 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-33, sec. 25.342. 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶21. 

 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 
(Ct. App. 1995): 1995 Term, p. 25-30, sec. 25.31. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

25.43423  By refusal to obtain 
attorney or accept services 
of appointed attorney 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-33, sec. 25.342. 

 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 
693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶17, 
20-21. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33. 

25.4343  When right to counsel waived 
by conduct (i.e., forfeited), is 
showing of competency still 
required? 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶22-26. 

 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 
693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶32-
37. 

25.4344  When right to counsel waived 
by conduct (i.e., forfeiteds), 
court does not need to engage 
in colloquy with defendant to 
ensure that he understood risks 
of self-representation 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶22-26. 

25.435  Other matters 

25.4351  Defendant not entitled to new 
trial in interest of justice 
because of failure to raise 
defense to criminal charge 
when failure to raise defense 
was result of defendant's 
decision to waive right to 
counsel 

 For cases dealing with this subject, see sec. 
11.8194. 

25.44  Waiver of postconviction or appellate 
counsel 

25.441  General Principles 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶31, 44. 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37. 
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 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶1-37. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶10-
24. 

25.442  By rejection of court-appointed or 
state-provided counsel for 
postconviction or appellate 
proceedings 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶1-37. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶10-
24. 

25.443  No need for formal motion to 
withdraw before closing file when 
counsel and defendant agree that 
no appeal should be pursued 
because of no merit to appeal or for 
some other reason 

 For cases dealing with this subject, see sec. 
6.9525. 

25.444  State may not condition entry of 
guilty plea on indigent's waiver of 
right to counsel on discretionary 
appeal attacking plea 

 Halbert v. Michigan, 125 S. Ct. 2582 (2005). 

25.445  Waiver can be effected by conduct 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶34-35. 

25.45  Relationship Between Waiver Of Sixth 
Amendment Right To Counsel And 
Waiver Of Fifth Amendment Right To 
Counsel 

 For cases dealing with this subject, see sec. 2.337. 

25.46  Waiver Or Forfeiture Of Appellate 
Review Of Denial Of Right To Counsel 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

25.47  Appellate Review Of Determination 
Whether Defendant Has Validly 
Waived Right To Counsel 

25.471  Standard of review 

25.4711  In general 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶10. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶11. 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

25.4712  Review of whether defendant 
made out prima facie case of 
invalid waiver 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶10, 26. 

25.48  Other Matters 

25.481  Burden of proof on question of 
waiver 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, 25.322. 

25.482  When court conducted adequate 
colloquy demonstrating 
constitutionally sufficient waiver to 
right to counsel, evidentiary 
hearing on defendant's 
postconviction motion attacking 
sufficiency of waiver is not 
required 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶16. 

25.483  Effect of, and remedy for, failure to 
conduct required inquiry into 
whether waiver of right to counsel 
was knowingly and voluntarily 
made:  hearing on whether 
defendant knowingly and 
voluntarily waived right to counsel 
required 
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25.4831  When direct attack on 
conviction made, Bangart-type 
analysis applies to determine 
when hearing is required at 
which state must show that 
defendant knowingly and 
voluntarily waived right to 
counsel 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶27. 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶25. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶19-21. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶14-15. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶19-20. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 
(Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322. 

25.4832  When collateral attack on 
conviction made, defendant 
must make prima facie 
showing, pointing to facts that 
demonstrate he did not 
knowingly and voluntarily 
waive right to counsel, to 
trigger hearing at which state is 
given opportunity to show that 
waiver was valid 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶2, 22-26, 37. 

25.4833  Burden and standard of proof 
state must meet at hearing 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶2, 27. 

25.4834  State's right to call defendant at 
hearing and examine him 
regarding waiver of right to 
counsel 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶2, 28-34, 37. 

25.4835  If defendant refuses to testify 
at hearing, trial court may infer 
that state has satisfied burden 
to show knowing and 
voluntary waiver of right to 
counsel 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶2, 35-37. 

25.4836  When collateral attack on 
conviction made, state is not 
required to overcome 
"presumption against waiver" 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶31. 

25.484  Reconstruction of record when trial 
court's colloquy with defendant 
regarding waiver of right to counsel 
was not recorded 

 State v. DeFilippo, 2005 WI App 213, 287 Wis. 2d 
193, 704 N.W.2d 410, at ¶1-20. 

25.5  Other Matters Relating To Right To 
Counsel 

25.51  Right To Counsel Of Defendant's Own 
Choosing 

25.511  General principles 

25.5111  In general 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 Caplin & Drysdale, Chartered v. United States, 109 
S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211. 

 Morris v. Slappy, 103 S. Ct. 1610 (1983): 1982 
Term, p. 134, sec. 8.263. 

 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 
(1991): 1990 Term, p. 8-17, sec. 8.8211, and p. 25-3, 
sec. 25.4221. 
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 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 
(1988): 1988 Term, p. 8-15, sec. 8.8221. 

 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 
(1988): 1988 Term, p. 8-17, sec. 8.8222. 

 State v. Kaye, 106 Wis. 2d 1, 315 N.W.2d 337 
(1982): 1981 Term, p. 107, sec. 8.233. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶28. 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶13-25. 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶7-14. 

 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 
742 N.W.2d 341, at ¶13. 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶15-21. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33. 

 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 
(Ct. App. 1984): 1983 Term, p. 103, sec. 4.8211. 

25.5112  Is only "presumptive" right 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶14. 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶7, 8. 

25.5113  Limitations on right to counsel 
of own choosing 

25.51131  In general 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶13. 

25.51132  Does not require honoring 
of defendant's choice of 
counsel who has conflict of 
interest 

 For cases dealing with this subject, see sec. 
25.516. 

25.51133  Does not extend to 
defendants who require 
counsel to be appointed for 
them 

 For cases dealing with this subject, see sec. 
25.5192. 

25.51134  May be denied when it is 
outweighed by public's 
interest in prompt and 
efficient administration of 
justice 

 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 
766 N.W.2d 206, at ¶13-25. 

25.512  Motions related to securing counsel 
of defendant's own choosing 

25.5121  Motion for continuance to 
allow substitution of counsel or 
to permit particular counsel to 
be present 

 For cases dealing with this subject, see secs. 
8.82124 and 8.82125. 

25.5122  Motion for substitution of 
counsel 

 For cases dealing with this subject, see sec. 6.951. 

25.513  Disqualification of counsel of 
defendant own choosing 

 For cases dealing with this subject, see sec. 25.52. 

25.514  Not violated by forfeiture or 
pretrial restraining order 
precluding defendant from using 
proceeds of criminal activity to pay 
attorney 

 United States v. Monsanto, 109 S. Ct. 2657 (1989): 
1988 Term, p. 35-7, sec. 35.8212. 
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 Caplin & Drysdale, Chartered v. United States, 109 
S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211. 

25.515  Counsel of choice may be denied 
not only when actual conflict exists, 
but also when serious potential for 
conflict exists 

 Wheat v. United States, 108 S. Ct. 1692 (1988): 1987 
Term, p. 25-8, sec. 25.412. 

 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 
(1991): 1990 Term, p. 25-3, sec. 25.4221. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶12. 

25.516  Court not required to honor 
defendant's waiver of right to 
conflict-free representation 

25.5161  In general 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 Wheat v. United States, 108 S. Ct. 1692 (1988): 1987 
Term, p. 25-8, sec. 25.412. 

 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 
(1991): 1990 Term, p. 25-3, sec. 25.4221. 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶8. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶12. 

 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 
(Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235. 

25.5162  While courts may deny waiver 
of conflict of interest, and thus 
override defendant's choice of 
counsel, nothing requires 
courts to do so 

 For cases dealing with this subject, see sec. 
25.23922. 

25.517  Right to counsel of defendant's 
own choosing at proceedings other 
than trial 

25.5171  In general 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶11-12. 

25.5172  At post conviction proceedings 
in trial court 

25.51721  In general 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶11-12. 

25.51722  At Machner hearing 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶1-24. 

25.5173  On appeal 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶30. 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶9. 

25.518  Defendant's waiver of complaint 
that he or she was denied right to 
counsel of his or her own choice by 
entry of guilty or no-contest plea 
after right allegedly denied 

 For cases dealing with this subject, see sec. 
7.32127. 

25.519  Other matters 

25.5191  Denial of right not subject to 
harmless-error analysis 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

25.5192  Right does not extend to 
defendants who require 
counsel to be appointed for 
them 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶18. 

 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 
742 N.W.2d 341, at ¶13. 
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25.5193  When defendant, in order to 
secure counsel of choice, 
waives right to conflict-free 
representation, can he or she 
later contend that he or she 
received ineffective assistance 
of counsel as result of conflict? 

 For cases dealing with this subject, see sec. 
25.2393. 

25.52  Disqualification Of Defense Counsel 

25.521  In general 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 
(1991): 1990 Term, p. 25-3, sec. 25.4221. 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶14. 

 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 
713 N.W.2d 172, at ¶21. 

25.522  Where record demonstrates defense 
attorney's actual conflict of interest 
or shows a serious potential for 
conflict 

25.5221  In general 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 
(1991): 1990 Term, p. 25-3, sec. 25.4221. 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶13-24. 

 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 
(Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235. 

 For cases dealing with the denial of a 
defendant's counsel of choice because of a conflict 
of interest, see sec. 25.515. 

 For cases dealing with defendant's denial of the 
effective assistance of counsel because of his 
attorney's conflict of interest, see sec. 25.23. 

25.5222  Court not required to honor 
defendant's waiver of right to 
conflict-free representation 

 For cases dealing with this subject, see sec. 
25.516. 

25.523  Where serial representation (e.g., 
counsel presently representing 
defendant has appeared for and 
represented the state as prosecutor 
in prior proceedings in same case) 
brought to trial court's attention 

 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 
(1999): 1998 Term, p. 25-3, sec. 25.2332. 

25.524  Appellate review of 
disqualification decision 

25.5241  Standard of review 

 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 
192, 757 N.W.2d 834, at ¶14, 23. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶10. 

25.53  Manipulation Of Right To Counsel 

 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 
(1988): 1988 Term, p. 8-16, sec. 8.8221. 

 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 
(1988): 1988 Term, p. 8-17, sec. 8.8222. 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 99, sec. 8.462. 

 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 
(1979): 1979 Term, p. 99, sec. 8.462. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33. 

 For cases dealing with motions that might be 
made by defendant to manipulate right to counsel, 
see secs. 8.82122, 8.82124, and 8.82125. 
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25.54  Indigent's Right To Appointment Of 
Counsel At State Expense 

25.541  In general 

 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 
1999 Term, p. 30-3, sec. 30.452. 

 McCoy v. Court of Appeals, 108 S. Ct. 1895 (1988): 
1987 Term, p. 25-9, sec. 25.431. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶74. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶69. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 Door County v. Hayes-Brook, 153 Wis. 2d 1, 449 
N.W.2d 601 (1990): 1989 Term, p. 25-5, sec. 25.421. 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶9. 

 State v. Nieves-Gonzalez, 2001 WI App 90, 242 
Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, 
at ¶4-14. 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611; p. 12-7, sec. 12.6721. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 
(Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521. 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-29, sec. 6.952. 

 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 
(Ct. App. 1991): 1990 Term, p. 25-5, sec. 25.432. 

 For cases dealing with the trial court's inherent 
power to appoint counsel for representation of 
party, including indigent defendant, see sec. 
12.677. 

25.542  Burden of proof on question of 
indigency 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶9, 17, 29. 

 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 144, sec. 8.261. 

25.543  Right to appointment of counsel in 
particular proceedings 

25.5431  In post-trial proceedings in 
criminal prosecution 

25.54311  Right to appointment of 
counsel on appeal, 
including review of court 
of appeals' initial decision 
on appeal by Wisconsin 
Supreme Court and United 
States Supreme Court 

 For cases dealing with this subject, see sec. 
11.8926. 

25.54312  Right to appointment of 
counsel on sec. 974.06 
motion or other collateral 
attack on conviction 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 
611, 692 N.W.2d 340, at ¶12. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 25-1, sec. 25.181. 

25.54313  Fact that probation not 
revoked until after time for 
direct appeal has expired 
does not give indigent 
right to appointment of 
counsel to pursue sec. 
974.06 motion or other 
collateral attack on 
conviction 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 
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25.5432  In civil or criminal contempt 
proceeding brought by state 
where defendant's liberty is 
threatened 

 State v. Pultz, 206 Wis. 2d 112, 556 N.W.2d 708 
(1996): 1996 Term, p. 25-1, sec. 25.171. 

25.5433  Federal habeas corpus 
proceeding attacking state court 
conviction 

 Mayle v. Felix, 125 S. Ct. 2562 (2005). 

25.544  Appointment of counsel by public 
defender 

25.5441  In general 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶10-15. 

25.5442  State's right to challenge 
authority of public defender to 
provide representation 

 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 
(Ct. App. 1984): 1983 Term, p. 170, sec. 8.2672. 

25.5443  Referral to public defender for 
representation 

 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 
(Ct. App. 1979): 1979 Term, p. 127, sec. 9.55. 

25.5444  Need for SPD to appoint 
successor counsel whenever 
counsel is permitted to 
withdraw by trial court 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-33, sec. 25.342. 

25.5445  When defendant fails to 
provide documentation to 
public defender that is current 
and sufficient to allow accurate 
assessment of financial 
circumstances, public defender 
may properly refuse to appoint 
counsel 

 For cases dealing with this subject, see sec. 
25.5454. 

25.5446  Procedural matters relating to 
State Public Defender 

 For cases dealing with this subject, see sec. 
12.661. 

25.545  Court review of public defender's 
determination not to appoint 
counsel 

25.5451  In general 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶10-15, 19-30. 

 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 
(Ct. App. 1991): 1990 Term, p. 25-5, sec. 25.432. 

25.5452  No right to representation at 
hearing on review of indigency 
determination 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 161, sec. 8.2291. 

25.5453  Circuit court has no 
jurisdiction to declare SPD 
rules defining indigency 
invalid in proceeding to 
determine whether indigent 
entitled to SPD representation 

 For cases dealing with this subject, see sec. 
12.6618. 

25.5454  When defendant fails to 
provide documentation to 
public defender that is current 
and sufficient to allow accurate 
assessment of financial 
circumstances, reviewing court 
cannot conclude that public 
defender improperly refused to 
appoint counsel 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶11-15. 

25.546  Appointment of counsel by court 
when public defender fails to 
appoint counsel; court's inherent 
power to appoint counsel for 
indigent defendant 

25.5461  In general 
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 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶10, 16-30. 

25.5462  Fact that defendant does not 
qualify for services of public 
defender does not relieve trial 
court of obligation to make 
independent determination 
whether defendant is indigent 
and to appoint counsel at 
county expense if indigency 
established 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 6-12, sec. 6.4823. 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶25. 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶2. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶14. 

 State v. Nieves-Gonzalez, 2001 WI App 90, 242 
Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, 
at ¶6. 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-7, sec. 12.6721. 

 Pirk v. Dane County, 175 Wis. 2d 503, 499 N.W.2d 
280 (Ct. App. 1993): 1992 Term, p. 25-22, sec. 
25.442. 

 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 
(Ct. App. 1991): 1990 Term, p. 25-5, sec. 25.432. 

25.5463  Court may require defendant 
seeking appointed counsel to 
make showing of attempts to 
retain counsel 

 State v. Nieves-Gonzalez, 2001 WI App 90, 242 
Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, 
at ¶5. 

25.5464  Court should consider federal 
poverty guidelines 

 State v. Nieves-Gonzalez, 2001 WI App 90, 242 
Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, 
at ¶7. 

25.5465  Court must consider all 
relevant evidence submitted by 
defendant; it is not limited to 
review of SPD criteria 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶25, 27. 

25.5466  Court's inherent power to 
appoint counsel for indigent 
defendant should be exercised 
only after defendant has fully 
cooperated with SPD to afford 
SPD opportunity to properly 
assess whether defendant 
qualifies for SPD appointment 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶26-28. 

25.547  Setting rate of compensation for 
indigent's attorney 

25.5471  Court appointing counsel may 
set rate of compensation in 
excess of that provided in 
supreme court rules 

 Door County v. Hayes-Brook, 153 Wis. 2d 1, 449 
N.W.2d 601 (1990): 1989 Term, p. 25-5, sec. 25.422. 

25.5472  Court appointing counsel may 
set rate of compensation before 
appointment but is not 
permitted to set total amount of 
compensation before services 
have been rendered 

 Door County v. Hayes-Brook, 153 Wis. 2d 1, 449 
N.W.2d 601 (1990): 1989 Term, p. 25-5, sec. 25.423. 

25.5473  Public defender's reduction in 
fees claimed by appointed 
counsel for his services 

 Gibson v. State Public Defender, 154 Wis. 2d 809, 
454 N.W.2d 46 (Ct. App. 1990): 1989 Term, p. 12-5, 
sec. 12.683. 

25.548  Appellate review of trial court's 
decision whether to appoint 
counsel 

25.5481  Standards of review 

25.54811  In general 
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 State v. Nieves-Gonzalez, 2001 WI App 90, 242 
Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, 
at ¶10. 

25.54812  Of court's findings of fact 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶11. 

25.54813  Of decision whether 
defendant denied right to 
counsel 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶11. 

25.54814  Of decision whether 
defendant has financial 
means to obtain counsel 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶17. 

25.54815  Of decision whether 
defendant has provided 
court with sufficient facts 
to allow appointment of 
counsel 

 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 
507, 762 N.W.2d 412, at ¶17. 

25.549  Other matters 

25.5491  Indigent defendant entitled to 
lawyer with whom he can 
communicate 

 For cases dealing with this subject, see sec. 
25.593. 

25.5492  Does not require appointment 
of counsel and payment of fees 
at rate prescribed by supreme 
court rules when public 
defender possible source for 
appointment of counsel 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-29, sec. 6.952. 

25.5493  Requiring counsel to provide 
representation to indigent 
without full compensation for 
services does not constitute 
unconstitutional taking of 
property without just 
compensation or involuntary 
servitude 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-29, sec. 6.952. 

25.5494  Requiring defendant to pay 
costs of court-appointed 
counsel 

25.54941  Order requiring payment 
of costs must be part of 
sentence; order separate 
from sentence is invalid 

 State v. Grant, 168 Wis. 2d 682, 484 N.W.2d 370 
(Ct. App. 1992): 1991 Term, p. 12-10, sec. 12.6834. 

25.54942  Defendant may not be 
committed to jail for 
failure to pay attorney's 
fees absent finding that 
defendant was able to pay 
attorney-fee obligation 

 For cases dealing with this subject, see sec. 
12.72242. 

25.55  Defense Counsel's Obligations In 
Assessing And Responding To 
Defendant's Possible Perjurious 
Testimony 

25.551  Standard for determining that 
defendant intends to give false 
testimony:  Defense counsel must 
know defendant intends to testify 
falsely; absent most extraordinary 
circumstances, defense counsel 
cannot know defendant is going to 
testify falsely absent defendant's 
admission of intent to do so 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶3, 33-43. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶39-51. 
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25.552  Counsel's duties and options upon 
determining defendant intends to 
give false testimony 

25.5521  In general 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶45-48. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶52-56. 

25.5522  Attempt to dissuade defendant 
from giving false testimony 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶45. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶53. 

25.5523  Inform defendant who is not 
dissuaded from giving false 
testimony of what will happen 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶47. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶56. 

25.5524  Move to withdraw 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶46. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶56. 

25.5525  Use narrative question to 
present defendant's testimony 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶47. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶54. 

25.5526  Inform opposing counsel and 
cout of change in questioning 
style prior to use of narrative 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶49. 

25.553  Court's obligations upon being 
informed by defense counsel that 
defendant intends to give false 
testimony 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶48. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶57. 

25.56  Remedy For Denial Of Right 

25.561  In general 

 United States v. Morrison, 101 S. Ct. 665 (1981): 
1980 Term, p. 93, sec. 8.261. 

25.562  Exclusion of evidence that is 
product of denial of right 

25.5621  In general 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

25.5622  Inevitable discovery doctrine 

 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, 
p. 36, sec. 1.926. 

 For cases dealing with the inevitable discovery 
doctrines in the fourth amendment context, see sec. 
1.826. 

 For cases dealing with the inevitable discovery 
doctrine in the Miranda context, see sec. 2.644. 

25.5623  Independent source doctrine 

 Murray v. United States, 108 S. Ct. 2529 (1988): 
1987 Term, p. 25-9, sec. 25.4522. 

25.563  Remedy for denial of right to 
counsel in connection with 
obtaining of statement, other than 
suppression (e.g., dismissal or grant 
of new trial) 

 For cases dealing with this subject, see sec. 2.356. 

25.57  Applicability And Application Of 
Harmless Error Rule To Denial Of 
Right 

25.571  Applicability of harmless error rule 
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25.5711  In general 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 25-20, sec. 25.471. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 
25-7, sec. 25.4721. 

 Penson v. Ohio, 109 S. Ct. 346 (1988): 1988 Term, 
p. 11-14, sec. 11.8941. 

 Satterwhite v. Texas, 108 S. Ct. 1792 (1988): 1987 
Term, p. 25-9, sec. 25.46. 

 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 
1985 Term, p. 135, sec. 8.673. 

 Strickland v. Washington, 104 S. Ct. 2052 (1984): 
1983 Term, p. 169, sec. 8.263. 

 United States v. Cronic, 104 S. Ct. 2039 (1984): 
1983 Term, p. 169, sec. 8.263. 

 United States v. Morrison, 101 S. Ct. 665 (1981): 
1980 Term, p. 117, sec. 10.63. 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶74. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931,. 

 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 
(1990): 1989 Term, p. 8-14, sec. 8.6833. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶14. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212. 

 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. 
App. 1982): 1981 Term, p. 133, sec. 10.631. 

25.5712  Denial of right to 
representation by counsel at 
particular stage of trial 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

25.5713  Prejudice presumed when 
counsel denied at critical stage 
of proceeding 

 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 
(1997): 1996 Term, p. 25-9, sec. 25.2582. 

25.5714  Improper joint representation 
of codefendants 

 For cases dealing with this subject, see sec. 
25.2321. 

25.5715  When counsel absent from 
communication between court 
and jurors during deliberations 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶74-76. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67. 

25.5716  When counsel absent from voir 
dire examination of potential 
jurors 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11. 

25.572  Application of harmless error rule 

25.5721  Application under particular 
set of circumstances 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶113-127. 

25.5722  Application when right to have 
counsel present when judge 
responds to question posed by 
jurors during deliberations has 
been denied and there is 
absence of complete record of 
communication 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶118. 

25.58  Allocation Of Decision Making 
Between Counsel And Defendant; 
When Decision Must Be Made By 
Defendant Personally 
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25.581  In general 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, 
p. 12-2, sec. 12.51. 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 8-21, sec. 8.831. 

 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, 
p. 133, sec. 8.2391. 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶21. 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 25-22, sec. 25.481. 

 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 
693 (1985): 1984 Term, p. 96, sec. 4.83. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 81, sec. 4.88. 

 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 
(1980): 1979 Term, p. 98, sec. 8.45. 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶12. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶26-27. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 
(Ct. App. 1980): 1979 Term, p. 99, sec. 8.45. 

25.582  Regarding waiver of constitutional 
and other rights 

25.5821  In general 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, 
p. 133, sec. 8.2391. 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 25-22, sec. 25.481. 

 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 
693 (1985): 1984 Term, p. 96, sec. 4.83. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 81, sec. 4.88. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 81, sec. 4.88. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶27. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 
(Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822. 

25.5822  Right to interpreter 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 25-22, sec. 25.481. 

 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 
(1984): 1983 Term, p. 105, sec. 4.895. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971. 

25.5823  Right to testify on own behalf 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 25-22, sec. 25.481. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 
(1980): 1979 Term, p. 98, sec. 8.45. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 30-8, sec. 30.63. 

25.5824  Right not to testify (i.e. 
privilege against self-
incrimination) 
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 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶12. 

25.5825  Rights relating to trial and its 
attributes 

25.58251  Right to trial 

 Puckett v. United States, 129 S. Ct. 1423 (2009). 

25.58252  Right to jury trial 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 25-22, sec. 25.481. 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶12. 

 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 
(Ct. App. 1980): 1979 Term, p. 99, sec. 8.45. 

25.58253  Right to jury trial in 
vicinage of crime 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

25.5826  Right to poll of jury 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 
(Ct. App. 1996): 1996 Term, p. 25-14, sec. 25.2591. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592. 

 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 
(Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822. 

25.5827  Right to impartial juror (i.e., 
whether to move to strike 
potential juror for cause) 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 

25.5828  Right to have judge conduct 
proceedings other than actual 
trial (e.g.,voir dire and jury 
selection) in federal criminal 
case 

 For cases dealing with this subject, see sec. 
25.58393. 

25.583  Regarding decisions made in trial 
court 

25.5831  In general 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶21. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶26-27. 

25.5832  Tactical trial decisions in 
general 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶21. 

 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 
693 (1985): 1984 Term, p. 96, sec. 4.83. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 81, sec. 4.88. 

25.5833  Decision whether to request 
lesser-included offense 
instruction 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-5, sec. 
25.2564. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 104, sec. 4.882. 

25.5834  Decision whether to accept trial 
court's offer of mistrial 

 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 
275 (Ct. App. 1987): 1987 Term, p. 8-22, sec. 8.833. 

25.5835  Decision whether to oppose 
closing of preliminary 
examination 
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 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 30-2, sec. 30.7212. 

25.5836  Decisions relating to entry of 
plea and plea agreements 

25.58361  Decision regarding what 
plea to enter 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶12. 

25.58362  Decision whether to plead 
guilty 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶21. 

 State v. Burns, 226 Wis. 2d 762, 594 N.W.2d 799 
(1999): 1998 Term, p. 7-1, sec. 7.2112. 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 25-22, sec. 25.481. 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶12. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶27. 

25.58363  Decision whether to accept 
plea agreement 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶12. 

25.5837  Decision to concede, during 
closing argument, guilt on one 
of the counts for which the 
defendant is being tried 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶20-30. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31. 

25.5838  Decision to concede, in capital 
(i.e., death penalty) case, guilt 
of offense charged 

 Florida v. Nixon, 125 S. Ct. 29 (2004). 

25.5839  Other decisions 

25.58391  Decision whether to 
withdraw NGI plea 

 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 
(Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922. 

25.58392  Decision whether to 
request change of venue 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

25.58393  Decision whether to 
consent to having judicial 
officer other than judge 
preside over proceedings 
other than actual trial (e.g., 
voir dire and jury 
selection) in federal 
criminal case 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

25.584  Regarding decisions relating to 
appeal of criminal conviction 

25.5841  Decision whether or not 
defendant should appeal 

 For cases dealing with this subject, see sec. 
11.936. 

25.5842  Decision regarding which 
issues to raise on appeal 

 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, 
p. 133, sec. 8.2391. 

25.585  Related matters 

25.5851  Defendant's responsibility for 
attorney's decisions 

 For cases dealing with this subject, see sec. 
25.59712. 

25.59  Other Matters 

25.591  Appointment of standby counsel to 
assist pro se defendant 

25.5911  Trial court's inherent power to 
appoint standby counsel 
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 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614. 

25.5912  Trial court's right to appoint 
"standby counsel" even when 
defendant does not want 
"standby counsel" 

 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 
1999 Term, p. 25-28, 25.4921. 

25.5913  Defendant's right to standby 
counsel 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-33, sec. 25.342. 

25.5914  Appointment of attorney not 
licensed to practice law in this 
state 

 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614. 

25.5915  Role of standby counsel 

 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 
1999 Term, p. 25-28, sec. 25.4921. 

 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 
Term, p. 182, sec. 8.933. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶64-66. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 25-33, sec. 25.342. 

 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 30-2, sec. 30.45. 

25.5916  Requiring county to pay for 
standby counsel's services 

 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614. 

25.5917  Imposing cost of standby 
counsel as condition of 
probation 

 For cases dealing with this subject, see sec. 
9.6323. 

25.5918  By welcoming appointment 
and heavily utilizing counsel, 
defendant may effectively 
convert counsel into his co-
counsel 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶76. 

25.592  No right to self-representation and 
representation by counsel 

25.5921  In trial court 

 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 
Term, p. 182, sec. 8.933. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶74. 

 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 
727 (1994): 1994 Term, p. 11-16, sec. 11.893. 

 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 154, sec. 8.264. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 94, sec. 8.262. 

 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 
(1980): 1979 Term, p. 100, sec. 8.464. 

 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 
(1978): 1977 Term, p. 61, sec. 8.41. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶18. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 30-2, sec. 30.43. 

25.5922  On appeal 

 For cases dealing with this subject, see sec. 
11.8998. 

25.5923  In trial court while case 
pending on appeal 
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 For cases dealing with this subject, see sec. 
10.1692. 

25.593  Indigent defendant entitled to 
lawyer with whom he can 
communicate 

25.5931  In general 

 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 
742 N.W.2d 341, at ¶13. 

25.5932  In case of hearing-impaired 
defendant 

 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 
742 N.W.2d 341, at ¶1-19. 

25.594  After request for counsel at court 
proceeding, any waiver of right to 
counsel at police-initiated 
interrogation is invalid 

 For cases dealing with this subject, see sec. 2.32. 

25.595  Appearance and representation by 
person other than attorney licensed 
to practice law in this state 

25.5951  Appearance of attorney not 
licensed to practice law in this 
state 

 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614. 

 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 
(Ct. App. 1996): 1995 Term, p. 25-36, sec. 25.4931. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 155, sec. 8.266. 

25.5952  Representation by non-attorney 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 155, sec. 8.266. 

 State v. Kasuboski, 87 Wis. 2d 407, 275 N.W.2d 101 
(Ct. App. 1978): 1978 Term, p. 80, sec. 8.451. 

25.5953  Representation by law student 
under student practice rules 

25.59531  In general 

 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 
(Ct. App. 1994): 1993 Term, p. 25-15, sec. 25.4912. 

25.59532  Effect of failure to have 
defendant authorize 
student representation in 
writing 

 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 
(Ct. App. 1994): 1993 Term, p. 25-15, sec. 25.4912. 

25.596  No-merit report 

25.5961  On appeal 

 For cases dealing with this subject, see sec. 
11.8945. 

25.5962  In postconviction proceedings 

 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 
Term, p. 25-1, sec. 25.1222. 

25.597  Other matters 

25.5971  General rule that attorney acts 
on behalf of his or her client 

25.59711  In general 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

25.59712  Defendant is bound by and 
responsible for attorney's 
decisions and misconduct 

 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 
Term, p. 25-7, sec. 25.461. 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 28-2, sec. 28.61. 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 25-22, sec. 25.481. 

25.5972  Right to self-representation 

 For cases dealing with this subject, see sec. 30.4. 
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25.5973  Right to counsel not violated 
by requiring defendant to 
provide prosecutor with 
pretrial discovery of expert's 
findings or subject matter of 
expert's testimony 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

25.5974  Appellate review of question 
whether right to counsel was 
denied 

 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 
(1998): 1997 Term, p. 1-53, sec. 1.8352. 

 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 
157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶11. 

25.5975  Violation of right to counsel by 
opening prisoner's mail 
purportedly containing 
communications with counsel 

25.59751  Opening of incoming 
envelope marked "legal 
papers" does not violate 
right to counsel when there 
is no evidence that 
documents in envelope 
were communications with 
attorney or somehow 
related to attorney's 
representation of prisoner 

 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 
659 N.W.2d 445, 2002 Term WCA-291, at ¶11-17. 

25.5976  Burdening Exercise Of 
Privilege By Prosecutorial 
Reference To, Or Use Of, 
Defendant's Invocation Of 
Right To Counsel 

25.5977  Relationship of state and 
federal constitutional 
guarantees of right to counsel 

25.59771  In general 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶14-16. 

 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 
684, 727 N.W.2d 94, at ¶17. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶8. 

 For cases dealing with the relationship of the 
state and federal constitutional guarantees of the 
right to effective assistance of counsel, see sec. 
25.217. 

25.59772  Extending greater 
protection of right to 
counsel under state 
constitution than that 
afforded under federal 
constitution 

 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, 
__ N.W.2d __, at ¶14-16. 

25.5978  Mere inconvenience to court is 
insufficient to deny 
defendant's right to counsel 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶18. 

25.598  Other matters (cont'd) 

25.5981  Collateral attack on conviction 
because it was obtained in 
violation of defendant's right to 
counsel 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 
Term, p. 31-25, sec. 31.6921. 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
25-23, sec. 25.492. 
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 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶1-37. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶1-22. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221. 

25.5982  Requiring defendant to pay 
costs of court-appointed private 
attorney 

 For cases dealing with this subject, see sec. 
25.5474. 

25.5983  Use of conviction obtained in 
violation of right to counsel for 
purpose of enhancing 
punishment 

 For cases dealing with this subject, see sec. 
31.623. 

25.5984  Counsel's obligation when 
client decides after filing notice 
of intent to pursue post-
conviction relief not to pursue 
such relief 

 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 
(Ct. App. 1992): 1992 Term, p. 25-17, sec. 25.261. 

25.5985  Trial court's inherent power to 
appoint counsel for criminal 
defendant, indigent and non-
indigent 

 For cases dealing with this subject, see sec. 
12.677. 

25.5986  Charging defense counsel with 
crime on eve of trial to 
disqualify counsel, delay trial, 
or for some other improper 
purpose 

 For cases dealing with this subject, see sec. 
22.848. 

25.5987  Work product doctrine 

 For cases dealing with this subject, see sec. 
17.883. 

25.5988  Right to counsel not violated 
by improper disclosure of 
investigator's reports on 
defense witnesses' statements 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873. 

25.5989  Attorney must act in 
conformity with instructions 
given by defendant 

25.59891  In general 

 State ex rel. Van Hout v. Endicott, 2006 WI App 
196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶23. 

 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115. 

25.59892  But rule may not apply if 
defendant has not received 
adequate advice from 
attorney regarding matter 
to which defendant's 
instruction relates 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶38. 

25.599  Other matters (cont'd) 

25.5991  Substitution or withdrawal of 
counsel 

 For cases dealing with this subject, see secs. 
6.951 and 6.952. 
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25.5992  Right to assistance of counsel 
not denied by trial court's 
giving of instruction for 
defendant's benefit that 
interferes with defense strategy 

 Lakeside v. Oregon, 98 S. Ct. 1091 (1978): 1977 
Term, p. 62, sec. 8.42. 

25.5993  No right to present false 
testimony 

 United States v. Grayson, 98 S. Ct. 2610 (1978): 
1977 Term, p. 62, sec. 8.44. 

 For cases ruling that the right to the effective 
assistance of counsel does not include the right to 
insist that defense counsel cooperate in the 
presentation of perjured testimony, see sec. 
25.2291. 

25.5994  Violation of right by calling 
defense expert to testify 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 155, sec. 10.62. 

25.5995  Defendant's right to consult 
with counsel during trial 

25.59951  During brief break in 
defendant's testimony 

 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 
25-7, sec. 25.4721. 

25.59952  During overnight recess 
during defendant's 
testimony 

 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 
25-7, sec. 25.4721. 

25.5996  Use of statements taken in 
violation of defendant's right to 
counsel for purposes of 
impeachment 

 For cases dealing with this subject, see sec. 2.34. 

25.5997  Nature of right to counsel in 
general 

 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 
Term, p. 25-5, sec. 25.41. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

25.5998  No constitutional right to 
"meaningful" attorney-client 
relationship 

 Morris v. Slappy, 103 S. Ct. 1610 (1983): 1982 
Term, p. 134, sec. 8.263. 

25.5999  Applicability of Sixth 
Amendment right to counsel to 
state court proceedings 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶4. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶19. 
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Chapter 26  
Right To Jury Trial 
 
 
 
26.1  General Principles Relating To Right To 

Jury Trial 

26.11  Right Constitutionally Guaranteed 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶56. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶58. 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶10. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 
674 N.W.2d 640, at ¶2. 

 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 
635 N.W.2d 807, 2001 Term WCA-112, at ¶14. 

 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 
615 N.W.2d 660, 2000 Term WCA-3, at ¶5. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 
(Ct. App. 1986): 1986 Term, p. 73, sec. 4.111. 

26.12  Purpose Of Jury Trial In General 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 26-1, sec. 26.11. 

26.13  When Jury Trial Required 

26.131  General principles for determining 
when jury trial required 

26.1311  In general 

 Lewis v. United States, 116 S. Ct. 2163 (1996): 1995 
Term, p. 26-1, sec. 26.1212. 

 United States v. Nachtigal, 113 S. Ct. 1072 (1993): 
1992 Term, p. 26-1, sec. 26.121. 

 Blanton v. City of North Las Vegas, 109 S. Ct. 1289 
(1989): 1988 Term, p. 26-1, sec. 26.121. 

 Cabana v. Bullock, 106 S. Ct. 689 (1986): 1985 
Term, p. 60, sec. 4.111. 

 Bacik v. Pennsylvania, 102 S. Ct. 2227 (1982): 1981 
Term, p. 56, sec. 4.111. 

 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 
N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 56, sec. 4.111. 

26.1312  Fact that defendant charged 
with multiple counts of petty 
offense and therefore faced 
aggregate potential prison term 
greater than six months does 
not transform petty offense 
into serious one to which jury 
trial right would apply 

 Lewis v. United States, 116 S. Ct. 2163 (1996): 1995 
Term, p. 26-1, sec. 26.1212. 

26.132  At sentencing proceeding 

 For cases dealing with this subject, see sec. 26.48. 

26.133  No need for jury finding of use of 
weapon that subjects defendant to 
mandatory minimum sentence 

 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 
1985 Term, p. 97, sec. 6.494. 

26.134  At juvenile delinquency hearing 

 For cases dealing with this subject, see sec. 
42.542. 
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26.135  At civil forfeiture trials (e.g., 
prosecution for civil traffic 
violation) 

 Dane County v. McGrew, 2005 WI 130, 285 Wis. 
2d 519, 699 N.W.2d 890, at ¶1-100. 

26.14  Nature And Purpose Of Right To Jury 
Trial 

 Burch v. Louisiana, 99 S. Ct. 1623 (1979): 1978 
Term, p. 88, sec. 8.581. 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 26-2, sec. 26.32. 

26.15  Other Principles 

26.2  Attributes Of Jury Constitutionally 
Required 

26.21  Selection From Fair Cross-Section Of 
Community 

26.211  In general 

 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 
Term, p. 8-5, sec. 8.144. 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

 Lockhart v. McCree, 106 S. Ct. 1758 (1986): 1985 
Term, p. 60, sec. 4.1122. 

 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 
Term, p. 41, sec. 2.192. 

 Duren v. Missouri, 99 S. Ct. 664 (1979): 1978 
Term, p. 89, sec. 8.586. 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 26-1, sec. 26.212. 

 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 
(Ct. App. 1980): 1979 Term, p. 44, sec. 4.112. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 44, sec. 4.112. 

26.212  Application of requirement to petit 
jury 

26.2121  In general 

 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 
Term, p. 8-5, sec. 8.144. 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143. 

26.2122  Retroactivity of application of 
requirement to petit jury, if 
imposed 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

26.213  Not violated by prosecutor's use of 
peremptory strike to remove all 
members of particular group from 
jury 

 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 
Term, p. 8-7, sec. 8.1423. 

 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, 
p. 26-1, sec. 26.212. 

 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 
Term, p. 8-5, sec. 8.144. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143. 

26.214  Relationship between state and 
federal constitutional provision 
creating this right 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143. 

26.215  Not violated by removal of 
"Witherspoon-excludables" from 
jury 

 Buchanan v. Kentucky, 107 S. Ct. 2906 (1987): 1986 
Term, p. 73, sec. 4.1121. 

 Lockhart v. McCree, 106 S. Ct. 1758 (1986): 1985 
Term, p. 60, sec. 4.1122. 

 For cases dealing generally with the exclusion of 
a juror in a death-penalty case because of his or her 
opposition to the death penalty, see sec. 26.452. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=19054�


26-3 

26.216  Not violated by improper exclusion 
of jurors who found defendant in 
unrelated case not guilty 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 26-1, sec. 26.212. 

26.22  Selection From Vicinage Of Crime 

 For cases dealing with this subject, see sec. 12.22. 

26.23  Juror Impartiality 

26.231  In general 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 9-11, sec. 9.423. 

 Lockhart v. McCree, 106 S. Ct. 1758 (1986): 1985 
Term, p. 61, sec. 4.1141. 

 Patton v. Yount, 104 S. Ct. 2885 (1984): 1983 Term, 
p. 84, sec. 4.114. 

 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, 
p. 196, sec. 10.631. 

 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, 
p. 56, sec. 4.114. 

 Rosalez-Lopez v. United States, 101 S. Ct. 1629 
(1981): 1980 Term, p. 49, sec. 4.131. 

 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 
N.W.2d 482, at ¶18. 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 

 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 
(1999): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 
(1999): 1998 Term, p. 8-5, sec. 8.14222. 

 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 
(1998): 1997 Term, p. 8-4, sec. 8.1321. 

 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 
(1997): 1996 Term, p. 8-6, sec. 8.1461. 

 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 
(1994): 1993 Term, p. 20-1, sec. 20.3412. 

 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 
(1992): 1991 Term, p. 8-2, sec. 8.1322. 

 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 
(1990): 1989 Term, p. 8-1, sec. 8.1322. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 8-16, sec. 8.821. 

 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 
(1984): 1983 Term, p. 87, sec. 4.3412. 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
85, sec. 4.114. 

 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 
(1982): 1981 Term, p. 56, sec. 4.114. 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 56, sec. 4.114. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 89, sec. 8.584. 

 Hammill v. State, 89 Wis. 2d 404, 278 N.W.2d 821 
(1979): 1978 Term, p. 88, sec. 8.584. 

 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 
129, 758 N.W.2d 153, at ¶9, 21. 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶15. 

 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 
466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶24. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶10. 

 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 
615 N.W.2d 660, 2000 Term WCA-3, at ¶5. 

 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 
138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 
8.1411. 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232. 

 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 
(Ct. App. 1998): 1998 Term, p. 8-5, sec. 8.14222. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 
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 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 
(Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461. 

 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 
123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323. 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 26-1, sec. 26.212. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 8-1, sec. 8.1311. 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532. 

 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 
(Ct. App. 1989): 1989 Term, p. 8-2, sec. 8.1322. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 75, sec. 4.131. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 73, sec. 4.114. 

 State v. Zurfluh, 134 Wis. 2d 436, 397 N.W.2d 154 
(Ct. App. 1986): 1986 Term, p. 76, sec. 4.1323. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 80, sec. 4.114. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 85, sec. 4.114. 

 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 
(Ct. App. 1981): 1981 Term, p. 57, sec. 4.114. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 88, sec. 8.584. 

 For cases dealing generally with the 
disqualification of jurors for cause, see sec. 8.14. 

 For cases dealing with striking of a juror for 
cause because the juror cannot give the defendant 
a fair trial, see sec. 8.1425. 

26.232  Particular circumstances under 
which right to impartial jury is and 
is not violated 

26.2321  Not violated by removal of 
"Witherspoon-excludables" 
from jury 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 63, sec. 4.1322. 

 Lockhart v. McCree, 106 S. Ct. 1758 (1986): 1985 
Term, p. 60, sec. 4.1122. 

26.2322  Not necessarily violated by 
juror's failure to answer 
questions accurately on voir 
dire 

 For cases dealing with this subject, see sec. 
8.1315. 

26.2323  Not necessarily violated by 
exclusion from defendant's jury 
array of jurors who found a 
defendant in an unrelated case 
not guilty 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 26-1, sec. 26.212. 

26.2324  Denial of impartial jury when 
juror is hearing impaired 

 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 
756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582. 

 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 
(Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581. 

26.2325  Denial of impartial jury when 
juror is asleep during 
testimony 

 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 
756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582. 

26.2326  Juror not biased if opinion 
regarding defendant's 
participation in crime is 
consistent with defendant's 
theory of defense 

 For cases dealing with this subject, see sec. 
8.14352. 

26.233  Assuring impartiality through voir 
dire 

26.2331  Effect of incomplete or 
incorrect responses at voir dire 
on determination of juror 
impartiality 
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 For cases dealing with this subject, see sec. 
8.1315. 

26.2332  Need to question prospective 
jurors about content of 
prejudicial publicity to which 
jurors have been exposed 

 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 
Term, p. 8-1, sec. 8.1312. 

26.2333  Need to question prospective 
jurors about racial prejudice 

 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 
Term, p. 8-1, sec. 8.1312. 

 Turner v. Murray, 106 S. Ct. 1683 (1986): 1985 
Term, p. 97, sec. 6.4933. 

26.2334  Sufficiency, to establish juror's 
impartiality and fitness to 
serve, of particular declaration 
of juror 

 For cases dealing with this subject, see sec. 8.145. 

26.234  Determining whether a juror is 
impartial under particular 
circumstances revealed during voir 
dire examination 

 For cases dealing with this subject, see secs. 
8.142, 8.143, and 8.144. 

26.235  Right to trial by impartial jury not 
denied by trial court's refusal to 
strike partial juror, or by counsel's 
failure to move to strike partial 
juror, when defendant uses 
peremptory challenge to remove 
juror 

26.2351  In general 

 United States v. Martinez-Salazar, 120 S. Ct. 774 
(2000): 1999 Term, p. 8-28, sec. 8.15711. 

 Ross v. Oklahoma, 108 S. Ct. 2273 (1988): 1987 
Term, p. 26-1, sec. 26.232. 

 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 
(1997): 1996 Term, p. 8-6, sec. 8.1461. 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 
(Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532. 

26.2352  Does requiring defendant to 
exercise peremptory strike to 
remove juror violate 
defendant's right to due 
process by arbitrarily denying 
defendant full compliment of 
peremptory strikes 

 For cases dealing with this subject, see secs. 
8.1591 and 8.1592. 

26.236  Juror's oath is integral element of 
this right 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612. 

26.237  Waiver of claim that juror was not 
impartial 

26.2371  In general 

 For cases dealing generally with the waiver of 
objection to juror, see sec. 8.17. 

26.2372  Defendant does not waive 
claim that juror was not 
impartial by failure to exercise 
peremptory strike to remove 
juror 

 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 
(1992): 1991 Term, p. 8-2, sec. 8.1322. 

26.2373  Waiver of claim that juror was 
not impartial by failure to 
move to strike juror during voir 
dire 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235. 
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26.2374  When juror's "manifest bias" 
discovered during trial and 
defendant moves for mistrial 
because there was no alternate 
juror, defendant does not waive 
complaint about juror or about 
court's denial of mistrial by 
agreeing to trial by jury of 
eleven 

 For cases dealing with this subject, see sec. 8.172. 

26.238  Effect of incomplete or incorrect 
responses at voir dire on 
determination of juror impartiality 

26.2381  In general 

 For cases dealing with this subject, see sec. 
8.1315. 

26.2382  When juror in sexual assault 
case fails to answer correctly or 
completely a question on voir 
dire about his or her being a 
victim of sexual assault 

 State v. Delgado, 223 Wis. 2d 270, 588 N.W.2d 1 
(1999): 1998 Term, p. 8-1, sec. 8.1312. 

26.239  Other matters 

26.2391  Right to jury untainted by 
effects of prejudicial pretrial 
publicity 

 For cases dealing with this subject, see sec. 30.2. 

26.2392  Appellate review of trial court's 
finding of impartiality 

 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 
Term, p. 26-1, sec. 26.234. 

26.2393  Finding of juror impartiality is 
finding of fact to which 
presumption of correctness 
applies in federal habeas 
corpus proceeding 

 For cases dealing with this subject, see sec. 
10.6431. 

26.2394  When juror's "manifest bias" 
discovered during trial and 
defendant moves for mistrial 
because there was no alternate 
juror, defendant does not waive 
complaint about juror or about 
court's denial of mistrial by 
agreeing to trial by jury of 
eleven 

 For cases dealing with this subject, see sec. 8.172. 

26.2395  Applicability Of Harmless-
Error Rule To Denial Of This 
Right 

 For cases dealing with this subject, see sec. 
11.73991. 

26.24  Juror Competency 

 Tanner v. United States, 107 S. Ct. 2739 (1987): 
1986 Term, p. 78, sec. 4.3412. 

26.25  Number Of Jurors 

26.251  In general 

 Brown v. Louisiana, 100 S. Ct. 2214 (1980): 1979 
Term, p. 54, sec. 4.62. 

 Burch v. Louisiana, 99 S. Ct. 1623 (1979): 1978 
Term, p. 89, sec. 8.587. 

 Ballew v. Georgia, 98 S. Ct. 1029 (1978): 1977 
Term, p. 33, sec. 4.12. 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶73. 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 26-14, sec. 26.3513. 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 57, sec. 4.115. 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.251. 
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 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 
(Ct. App. 1981): 1981 Term, p. 57, sec. 4.115. 

26.252  Statutory provision providing for 
six-person juries in criminal 
misdemeanor cases violates 
Wisconsin Constitution 

26.2521  In general 

 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 
N.W.2d 899, at ¶73. 

 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 
629 N.W.2d 289, 2000 Term WSC-169, at ¶7. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

26.2522  Retroactivity of decision 
declaring provision 
unconstitutional 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

26.2523  Waiver of right to claim that 
trial by six-person jury violated 
Wisconsin Constitution by 
failure to object to six-person 
jury in trial court 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

26.2524  Failure to object to trial by six-
person jury after enactment of 
statutory provision but before 
it was declared 
unconstitutional does not 
constitute ineffective assistance 
of counsel 

 For cases dealing with this subject, see sec. 
25.3392. 

26.253  Statutory provision for six-person 
juries in civil forfeiture (e.g., non-
criminal traffic) cases does not 
violate Wisconsin Constitution 

 Dane County v. McGrew, 2005 WI 130, 285 Wis. 
2d 519, 699 N.W.2d 890, at ¶1-100. 

26.254  Relationship between state 
constitution and federal 
constitution with respect to number 
of jurors required 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

26.255  Waiver of right to twelve-member 
jury 

 For cases dealing with this subject, see sec. 
26.371. 

26.256  Remedy for failure to provide 
requisite number of jurors 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

26.26  Juror Unanimity 

 For cases dealing with this subject, see sec. 8.681. 

26.27  Other Attributes 

26.271  Understanding of English language 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶1-48. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶13. 

 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 
264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶1-
25. 

26.272  Ability to comprehend testimony 

 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 
N.W.2d 51, at ¶34. 

 For cases dealing with the constitutional 
requirement that a juror understand the English 
language, see sec. 26.271. 
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26.3  Waiver Of Right 

26.31  General Principles 

26.311  In general 

 Blakely v. Washington, 124 S. Ct. 2531 (2004). 

 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 
Term, p. 7-4, sec. 7.2166. 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶56. 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶1-29. 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 26-2, sec. 26.32. 

 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 
(1980): 1979 Term, p. 98, sec. 8.45. 

 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 
(1979): 1978 Term, p. 80, sec. 8.44. 

 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 
(1978): 1977 Term, p. 33, sec. 4.14. 

 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 
674 N.W.2d 640, at ¶3. 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶21-26. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶31-37. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.3512. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 
(Ct. App. 1986): 1986 Term, p. 74, sec. 4.1181. 

 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 
(Ct. App. 1985): 1985 Term, p. 61, sec. 4.118. 

 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 
(Ct. App. 1981): 1981 Term, p. 57, sec. 4.1181. 

 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 
(Ct. App. 1980): 1979 Term, p. 45, sec. 4.116. 

26.312  Concession of, or stipulation to, 
element of crime that is submitted 
to jury does not constitute waiver 
of jury trial with respect to that 
element so as to require formal 
waiver by defendant 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶59. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶37. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

26.313  Defendant does not have 
constitutional right to waive right 
to jury 

 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 
674 N.W.2d 640, at ¶9. 

26.32  Need For Personal Waiver By 
Defendant 

26.321  In general 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶11, 20. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 
839 (1991): 1990 Term, p. 26-1, sec. 26.321. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶34. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 
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 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

26.322  When particular element of crime 
to be determined by judge rather 
than jury 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶34. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

26.323  Concession of, or stipulation to, 
element of crime that is submitted 
to jury does not constitute waiver 
of jury trial to that element so as to 
require personal waiver by 
defendant 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶37. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

26.324  Defendant not estopped from 
complaining about lack of personal 
waiver by counsel's representation 
that court need not make further 
inquiry regarding defendant's 
waiver of right to trial by jury 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

26.325  Of right to twelve-person jury 

 For cases dealing with this subject, see sec. 
26.3713. 

26.326  Remedy for failure to obtain 
personal waiver by defendant 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶20. 

 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 
839 (1991): 1990 Term, p. 26-1, sec. 26.321. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

26.33  Need For Consent Of State 

26.331  In general 

 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 
1978 Term, p. 88, sec. 8.583. 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶57-60. 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶2, 15, 17-18, 
28. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 
674 N.W.2d 640, at ¶9-10. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶19. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

26.332  Constitutionality of requiring 
consent of state when defendant 
wants to waive jury; 
constitutionality of conditioning 
defendant's waiver of right to jury 
trial on consent of state 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶17. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶22. 

26.333  Applicability of statute requiring 
consent of state to insanity phase of 
bifurcated trial 

 For cases dealing with this subject, see sec. 8.735. 

26.334  When defendant wants particular 
element determined by judge 
rather than jury 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

26.335  When defendant admits existence 
of particular element, so that it 
need not be determined by either 
jury or court 
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 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

26.336  State not required to justify refusal 
to consent 

 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 
674 N.W.2d 640, at ¶11. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

26.337  Consent may be evinced by state's 
participation in bench trial without 
voicing objection 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶2, 15, 17-18, 
28. 

26.338  When defendant waives right to 
jury trial, but jury trial held, 
absence of affirmative consent of 
state justifies holding of jury trial 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶13-14. 

26.34  Need For Approval Of Court 

26.341  In general 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶57. 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶2, 15-16, 28. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶6. 

 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 
674 N.W.2d 640, at ¶1-16. 

26.342  Approval may be evinced by 
acceptance of waiver, scheduling of 
bench trial, and holding of bench 
trial. 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶2,16. 

26.343  When defendant waives right to 
jury trial, but jury trial held, 
absence of affirmative approval of 
court justifies holding of jury trial 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶13-14. 

26.344  Court not required to justify refusal 
to approve 

 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 
674 N.W.2d 640, at ¶1-16. 

26.35  Requirement Of Personal Colloquy 
Between Court And Defendant, 
Establishing That Waiver Is Knowing, 
Intelligent, And Voluntary 

26.351  Requirement in general 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶3, 19-24, 29. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶17. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶35-36. 

26.352  Effect of, and remedy for, failure to 
conduct required colloquy 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶3, 25-27, 29. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶37. 

26.36  Particular Aspects Of Jury Trial Of 
Which Defendant Must Be Informed 
To Secure Valid Waiver 

26.361  Unanimity requirement 

26.3611  In general 

 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 
N.W.2d 301, 2001 Term WSC-42, at ¶11. 

 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 
(1989): 1988 Term, p. 26-2, sec. 26.32. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶4-5. 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 
(Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173. 
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26.3612  Remedy for failure to advise 
defendant of unanimity 
requirement: Bangert-type 
analysis required 

 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. 
App. 1999): 1999 Term, p. 26-11, sec. 26.3412. 

26.37  Waiver Of Particular Aspects Of Jury 
Trial 

26.371  Right to twelve-member jury 

26.3711  In general 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.3512. 

 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 
(Ct. App. 1981): 1981 Term, p. 57, sec. 4.115. 

26.3712  Waiver of right to twelve 
member jury by agreeing to 
jury consisting of more than 
twelve jurors 

 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 
(Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.3512. 

26.3713  Need for personal waiver by 
defendant 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

26.3714  Remedy for failure to obtain 
waiver of right to twelve-
person jury when defendant 
tried by jury of less than twelve 
without objection 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

26.3715  Waiver of right to complain 
that trial by six-person jury 
pursuant to statutory provision 
authorizing six-person jury was 
unconstitutional by failing to 
object to six-person jury in trial 
court 

 For cases dealing with this subject, see sec. 
26.2523. 

26.38  Partial Waiver (i.e., Waiver Of Right To 
Jury Trial With Respect To Particular 
Element) 

26.381  In general 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶55-60. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶31-37. 

26.382  Need for consent of state 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶57-60. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

26.383  Need for personal waiver by 
defendant 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶34. 

26.384  When defendant admits existence 
of particular element, so that it 
need not be determined by either 
jury or court 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶33. 
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26.385  Whether defendant waived right to 
have jury determine all elements of 
crime or only some of them, waiver 
analysis is the same; same 
procedures apply to waiver of jury 
trial with respect to one element as 
apply to full jury waiver 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶59. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶32. 

26.386  Concession of, or stipulation to, 
element of crime that is submitted 
to jury does not constitute partial 
waiver of jury trial with respect to 
that element so as to require formal 
waiver by defendant 

 For cases dealing with this subject, see sec. 
26.312. 

26.39  Other Matters 

26.391  Withdrawal of waiver 

 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 
670 N.W.2d 385, at ¶22. 

 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 
(Ct. App. 1986): 1986 Term, p. 74, sec. 4.1182. 

26.392  No constitutional right to waive 
jury 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶57. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

26.393  Waiver of federal statutory right to 
jury determination of forfeitability 
of assets in criminal proceeding 

 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 
Term, p. 7-4, sec. 7.2166. 

26.394  Remedy when defendant is tried by 
court, or by jury of less than 12, 
without objection, but statutorily 
mandated procedures for waiver of 
jury, or waiver of jury of 12, have 
not been followed 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

26.395  Effect of defects with respect to 
waiver of right to jury trial 

26.3951  When defendant has not made 
valid waiver 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶37. 

26.3952  When trial court failed to 
conduct colloquy sufficient to 
establish that waiver was 
knowing, intelligent, and 
voluntary 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶37. 

26.4  Other Matters Relating To Right To Jury 
Trial 

26.41  Use Of Peremptory Strikes To Remove 
Jurors Of Particular Race Or Other 
Cognizable Group 

 For cases dealing with this subject, see secs. 
8.154, 8.16, and 26.213. 

26.42  No Right To Jury Composed Of 
Members Of Defendant's Class, Race 
Or Sex 

26.421  In general 

 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, 
p. 26-2, sec. 26.421. 

 Batson v. Kentucky, 106 S. Ct. 1712 (1986): 1985 
Term, p. 63, sec. 4.1411. 

 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 
65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶12. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 45, sec. 4.113. 

26.422  Prosecutor's use of peremptory 
strikes to remove jurors of 
defendant's race 

 For cases dealing with this subject, see secs. 8.16 
and 26.213. 
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26.43  Directing Verdict As To Guilt Or 
Particular Element 

26.431  With respect to defendant's guilt 

 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 
Term, p. 26-4, sec. 26.432. 

 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 
62, sec. 4.1192. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶20. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 
(1988): 1987 Term, p. 26-4, sec. 26.412. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 26-4, sec. 26.412. 

 For cases dealing with taking case from jury by 
directing verdict against defendant on insanity 
issue, see sec. 8.734. 

26.432  With respect to particular element 

 United States v. Gaudin, 115 S. Ct. 2310 (1995): 
1994 Term, p. 26-1, sec. 26.442. 

 Connecticut v. Johnson, 103 S. Ct. 969 (1983): 1982 
Term, p. 162, sec. 10.632. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 92, sec. 4.791. 

 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 
865 (1982): 1981 Term, p. 116, sec. 8.921. 

 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 
(1981): 1981 Term, p. 155, sec. 12.312. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶45. 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 26-2, sec. 26.411. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 26-3, sec. 26.411. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 26-3, sec. 26.411. 

 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 
842 (Ct. App. 1984): 1984 Term, p. 200, sec. 12.7211. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 131, sec. 12.314. 

 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 
(Ct. App. 1980): 1980 Term, p. 55, sec. 4.5422. 

 For cases dealing with whether the improper 
direction of a verdict on an element of the offense 
may be harmless error, see sec. 11.7347. 

26.44  Requirement Of Submission To Jury 
Of, And Finding By Jury Of, Each And 
Every Essential Element Of Crime And, 
Other Than Fact Of Prior Conviction, 
Any Fact That Increases Penalty For 
Crime Beyond Prescribed Statutory 
Maximum Or That Is Necessary To 
Support Sentence Exceeding Maximum 
Authorized By Facts Established By 
Plea Of Guilty Or Jury Verdict 

26.441  In general 

 Oregon v. Ice, 129 S. Ct. 711 (2009). 

 James v. United States, 127 S. Ct. 2968 (2007). 

 Rita v. United States, 127 S. Ct. 2456 (2007). 
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 Cunningham v. California, 127 S. Ct. 856 (2007). 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 Shepard v. United States, 125 S. Ct. 1254 (2005). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Blakely v. Washington, 124 S. Ct. 2531 (2004). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 
1999 Term, p. 31-23, sec. 31.773. 

 United States v. Gaudin, 115 S. Ct. 2310 (1995): 
1994 Term, p. 26-1, sec. 26.442. 

 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 
Term, p. 26-4, sec. 26.44. 

 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 
62, sec. 4.1192. 

 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 
1985 Term, p. 97, sec. 6.494. 

 Cabana v. Bullock, 106 S. Ct. 689 (1986): 1985 
Term, p. 62, sec. 4.1191. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶31. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶56. 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶20-21. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶47-57. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶10. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶20. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 
865 (1982): 1981 Term, p. 116, sec. 8.921. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶29. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶13. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶17. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶16. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶32. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 26-3, sec. 26.411. 

 For cases dealing with the necessity to instruct 
on every element of offense charged, see sec. 
8.5421. 

 For cases dealing with directing the verdict with 
respect to guilt or an element of the offense, see 
sec. 26.43. 

26.442  Determining what constitutes 
element of offense that must be 
submitted to, and found by, jury 

 For cases dealing with this subject, see sec. 31.77. 

26.443  Need for jury finding with respect 
to element of "materiality" when 
materiality element of offense 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 United States v. Gaudin, 115 S. Ct. 2310 (1995): 
1994 Term, p. 26-1, sec. 26.442. 

26.444  Harmless error 
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26.4441  Applicability of harmless-error 
doctrine when deficient jury 
instruction given with regard to 
particular element of crime 

 For cases dealing with this subject, see sec. 
11.7361. 

26.4442  Can failure to instruct jury on 
essential element of offense 
constitute harmless error 
where, at trial, defendant 
admitted that element? 

 Rogers v. United States, 118 S. Ct. 673 (1998): 1997 
Term, p. 26-6, sec. 26.442. 

26.4443  Applicability of harmless-error 
doctrine when court fails to 
submit to jury, for its 
determination, fact that 
increases penalty for crime 
beyond prescribed statutory 
maximum, i.e., fact that permits 
imposition of sentence outside 
of standard range prescribed 
for offense 

 For cases dealing with this subject, see sec. 
11.7395. 

26.445  Need for jury determination of 
aggravating circumstance that 
permits imposition of sentence 
outside of standard range 
prescribed for offense 

26.4451  In general 

 Oregon v. Ice, 129 S. Ct. 711 (2009). 

 Cunningham v. California, 127 S. Ct. 856 (2007). 

26.4452  When imposition of sentence 
outside of standard range 
prescribed for offense is 
mandatory 

 Cunningham v. California, 127 S. Ct. 856 (2007). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Blakely v. Washington, 124 S. Ct. 2531 (2004). 

26.4453  When imposition of sentence 
outside of standard range 
prescribed for offense is 
discretionary 

 Cunningham v. California, 127 S. Ct. 856 (2007). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

26.446  Defendant's removal of element 
from jury's consideration by 
admission of existence of element 

 For cases dealing with this subject, see sec. 
26.496. 

26.447  Use of judicial notice to fulfill 
requirement 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶18-34. 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶13-21. 

 For cases dealing with the proposition that the 
taking of judicial notice of an incontestable fact 
may violate the right to a jury trial, see sec. 26.4975. 

26.448  Fact that defendant has conceded 
existence of particular element, or 
of specific facet of that element, 
does not mean that he has been 
deprived of right to jury trial with 
respect to that element 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶37. 

26.449  Other matters 

26.4491  In capital case, any fact or 
circumstance that subjects 
defendant to death penalty 
must be submitted to jury 

 For cases dealing with this subject, see sec. 
9.51831. 

26.4492  Requirement not implicated 
when court engages in what 
appears to be fact finding in 
course of judicial construction 
of statute relating to penalty for 
offense 
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 James v. United States, 127 S. Ct. 2968 (2007). 

26.4493  Need for submission to jury of, 
and finding by jury of, 
question whether defendant is 
habitual criminal subject to 
increased  penalty 

26.44931  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶58. 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶47-57. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶27-31. 

26.44932  When determination of 
whether defendant is 
habitual criminal turns on 
whether present crime was 
committed within five 
years of conviction of 
earlier offense 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶47-57. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶27-31. 

26.44933  Applicability of harmless 
error rule to failure to 
submit question to jury if 
required 

 For cases dealing with this subject, see sec. 
11.7395. 

26.44934  When question is whether 
crime of which defendant 
was convicted in another 
jurisdiction was 
comparable to Wisconsin 
offense 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶56-59. 

26.4494  Apprendi decision does not 
create constitutional test for 
determining what elements of 
particular offense are; rather, it 
sets out test for determining 
what facts must be determined 
by jury and proved beyond 
reasonable doubt, whether or 
not those facts are elements of 
offense 

 For cases dealing with this subject, see sec. 
31.7793. 

26.4495  Under statutory scheme that 
requires finding of particular 
fact before consecutive 
sentence may be imposed, it is 
not required that jury, rather 
than judge, make that finding 
of fact 

 For cases dealing with this subject, see sec. 
9.4283. 

26.45  Exclusion Of Jurors With Particular 
Scruples 

26.451  In general 

 Adams v. Texas, 100 S. Ct. 2521 (1980): 1979 Term, 
p. 45, sec. 4.114. 

26.452  Opposition to death penalty 

 Uttecht v. Brown, 126 S. Ct. 2218 (2007). 

 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 
Term, p. 8-1, sec. 8.1182. 

 Gray v. Mississippi, 107 S. Ct. 2045 (1987): 1986 
Term, p. 74, sec. 4.1191. 

 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 
Term, p. 63, sec. 4.1322. 

 Lockhart v. McCree, 106 S. Ct. 1758 (1986): 1985 
Term, p. 60, sec. 4.1122. 

 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 
Term, p. 81, sec. 4.1312. 

 Adams v. Texas, 100 S. Ct. 2521 (1980): 1979 Term, 
p. 45, sec. 4.114. 
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26.46  Burdening Or Penalizing Exercise Of 
Right 

26.461  By increasing charges after its 
invocation 

26.4611  In general 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 58, sec. 4.1193. 

 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 
N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134. 

26.4612  By increasing charges after first 
trial has resulted in mistrial 

 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 
N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134. 

26.462  By assessing jury fees for untimely 
withdrawal of demand for jury trial 

 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 
(1981): 1980 Term, p. 48, sec. 4.1191. 

26.463  By mandatory punishment for 
those convicted after trial not 
imposed on those pleading guilty 

 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 
Term, p. 88, sec. 8.582. 

26.47  Jury Nullification: Power Of Jury To 
Acquit Even When Evidence Found 
Sufficient To Convict 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 
(Ct. App. 1991): 1991 Term, p. 26-1, sec. 26.41. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 34-4, sec. 34.341. 

26.48  Right To Jury Trial In Sentencing 
Proceeding 

26.481  In noncapital sentencing 
proceeding 

26.4811  No right to jury trial on 
sentencing factors 

 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 
1985 Term, p. 97, sec. 6.494. 

26.4812  No right to jury trial at hearing 
setting amount of restitution 

 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 
(1989): 1988 Term, p. 9-15, sec. 9.5223. 

26.4813  No right to jury trial on what 
sentence should be imposed 

 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 
Term, p. 7-4, sec. 7.2166. 

26.482  In capital sentencing proceeding 

26.4821  In general 

 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 
Term, p. 9-8, sec. 9.422. 

26.4822  Not required for finding of 
aggravating circumstances 
necessary to authorize 
imposition of death penalty 

 Hildwin v. Florida, 109 S. Ct. 2055 (1989): 1988 
Term, p. 9-7, sec. 9.422. 

26.49  Other Matters 

26.491  Right to jury trial not violated by 
failure to submit lesser-included 
offense instruction 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

26.492  No right to separate juries on 
inconsistent defenses 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 26-3, sec. 26.44. 

26.493  Assessing jury fees 

 For cases dealing with this subject, see sec. 8.193. 

26.494  Exclusion of jurors because of 
views regarding death penalty 

26.4941  Opposition to death penalty 

 For cases dealing with this subject, see sec. 
26.452. 
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26.4942  Readiness to automatically 
impose death penalty upon 
conviction, regardless of facts 

 For cases dealing with this subject, see sec. 
8.14242. 

26.495  Discrimination in jury selection 

26.4951  Racial 

 For cases dealing with this subject, see sec. 
23.223. 

26.4952  Gender-based 

 For cases dealing with this subject, see sec. 
23.213. 

26.496  Defendant's removal of element 
from jury's consideration by 
admission of existence of element 

26.4961  Removal of element of prior 
convictions, etc., under Wis. 
Stat. § 343.307(1) that subject 
defendant to lower prohibited 
blood alcohol concentration in 
drunk driving prosecution by 
defendant's admission of 
element 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-45. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶26-32. 

26.4962  Cannot remove element from 
jury's consideration when 
fairness requires jury's 
consideration of element (e.g., 
when element necessary to 
fulfill jurors' expectations) 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

26.4963  Removal of element of prior 
conviction in prosecution for 
offense in which prior 
conviction is element of 
offense 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-54. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶25-34. 

26.497  Other matters 

26.4971  Right to jury untainted by 
effects of prejudicial pretrial 
publicity 

 For cases dealing with this subject, see sec. 30.2. 

26.4972  Right not violated by court's 
refusal to modify sentence 
imposed upon revocation of 
probation when defendant 
acquitted of new charge that 
prompted revocation 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

26.4973  State's right to present evidence 
relating to element, even 
though defendant admits 
element, when evidence is 
necessary for full evidentiary 
richness and narrative integrity 
in state's presentation of case 

 For cases dealing with this subject, see sec. 
20.8796. 

26.4974  Single trial of multiple 
defendants before multiple 
juries 

 For cases dealing with this subject, see sec. 
8.8977. 

26.4975  Does taking of judicial notice 
of incontestable fact violate 
right to jury trial? 

26.49751  Because defendant's right 
to jury trial extends only to 
contestable issues of fact, 
the taking of judicial notice 
of incontestable fact does 
not violate that right (court 
of appeals' answer, 
overruled by supreme 
court) 
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 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶19. 

 For cases dealing with the use of judicial notice 
to satisfy the requirement of submission to jury of 
proof of, and finding by jury of, all essential 
elements of crime, se sec. 26.447. 

26.49752  Taking of judicial notice of 
incontestable fact may 
violate right to jury trial 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶18-34. 

 For cases dealing with the use of judicial notice 
to satisfy the requirement of submission to jury of 
proof of, and finding by jury of, all essential 
elements of crime, see sec. 26.447. 

26.4976  Guilty verdict without twelve 
impartial jurors renders 
outcome unreliable and 
fundamentally unfair 

 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 
641 N.W.2d 517, 2001 Term WCA-272, at ¶15. 

26.4977  Applicability of harmless error 
rule to denial of right to jury 
trial 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶37. 

26.4978  Right to jury trial not violated 
by subjecting juveniles to sex 
offender reporting 
requirements 

 For cases dealing with this subject, see sec. 
42.96322. 
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Chapter 27  
Right to Confrontation 
 
 
 
27.1  General Principles Relating To Right To 

Confrontation 

27.11  In General 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, 
p. 27-1, sec. 27.2221. 

 Maryland v. Craig, 110 S. Ct. 3157 (1990): 1989 
Term, p. 27-5, sec. 27.41. 

 Idaho v. Wright, 110 S. Ct. 3139 (1990): 1989 Term, 
p. 27-1, sec. 27.11. 

 Kentucky v. Stincer, 107 S. Ct. 2658 (1987): 1986 
Term, p. 167, sec. 8.61. 

 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 
132, sec. 8.642. 

 Ohio v. Roberts, 100 S. Ct. 2531 (1980): 1979 Term, 
p. 106, sec. 8.811. 

 Parker v. Randolph, 99 S. Ct. 2132 (1979): 1978 
Term, p. 85, sec. 8.561. 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶34. 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶41. 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶12. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶36. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶43. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶22. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶40-42. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 27-4, sec. 27.31. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 
(1988): 1987 Term, p. 27-10, sec. 27.42. 

 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 
(1987): 1986 Term, p. 168, sec. 8.61. 

 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 
(1982): 1982 Term, p. 140, sec. 8.61. 

 State v. Dorcey, 103 Wis. 2d 152, 307 N.W.2d 612 
(1981): 1980 Term, p. 99, sec. 8.631. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 98, sec. 8.61. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 107, sec. 8.811. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 107, sec. 8.811. 

 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 
(1980): 1979 Term, p. 106, sec. 8.8121. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 85, sec. 8.561. 

 Nabbefeld v. State, 83 Wis. 2d 515, 266 N.W.2d 292 
(1978): 1977 Term, p. 62, sec. 8.521. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶11. 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶4. 
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 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶12. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶11. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶4. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶10. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶14. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶7. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶17-28. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶6. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶7. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶47. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶7-9. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶15-
17. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 27-3, sec. 
27.4311. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 99, sec. 8.631. 

 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 
834 (Ct. App. 1979): 1979 Term, p. 106, sec. 8.811. 

 Milenkovic v. State, 86 Wis. 2d 272, 272 N.W.2d 
320 (Ct. App. 1978): 1978 Term, p. 85, sec. 8.561. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 85, sec. 8.561. 

27.12  Out-Of-Court Statement Not 
Introduced To Prove Truth Of Matter 
Asserted Does Not Implicate 
Confrontation Clause 

 United States v. Inadi, 106 S. Ct. 1121 (1986): 1985 
Term, p. 131, sec. 8.612. 

 Tennessee v. Street, 105 S. Ct. 2078 (1985): 1984 
Term, p. 154, sec. 8.642. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶22. 

27.13  Federal And State Constitutional 
Guarantee Equivalent 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶39. 

27.131  In general 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶36. 

 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 
(1996): 1995 Term, p. 25-5, sec. 25.2146. 

 State v. Martinez (Jose), 150 Wis. 2d 62, 440 
N.W.2d 783 (1989): 1988 Term, p. 27-1, sec. 27.12. 

 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 
(1988): 1987 Term, p. 27-1, sec. 27.12. 

 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 
(1987): 1986 Term, p. 178, sec. 8.685. 

 State v. Burns, 112 Wis. 2d 131, 332 N.W.2d 757 
(1983): 1982 Term, p. 140, sec. 8.61. 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶4. 
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 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶12. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶11. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶4. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶7. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶17. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶6. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 27-1, sec. 27.13. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 27-1, sec. 27.13. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 27-1, sec. 27.12. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-1, sec. 27.12. 

27.132  United States Supreme Court 
precedents are applied in 
interpreting right to confrontation 
guaranteed by state constitution 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶13. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶17. 

27.14  Federal Constitutional Right To 
Confrontation Applicable In State 
Prosecutions 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶22. 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 27-4, sec. 27.31. 

 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 
(1988): 1987 Term, p. 27-1, sec. 27.13. 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶4. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶4. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-1, sec. 27.13. 

27.15  Right To Confrontation Applies Only 
In Relation To Giving Of Testimony 
Considered By Trier Of Fact On Issue 
Of Guilt 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 86, sec. 8.564. 

27.16  What Right To Confrontation Does Not 
Do 

27.161  Does not require state to produce 
any particular witness 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 86, sec. 8.564. 

27.162  Does not require pretrial access to 
witness, witness's personal data 
(e.g., address), or witness's history 

 For cases dealing with this subject, see sec. 
27.466. 

27.163  Does not necessarily confer right to 
discovery of otherwise privileged 
information 

 For cases dealing with this subject, see sec. 
27.467. 

27.164  Does not necessarily guarantee 
absolute right to face-to-face 
confrontation with testifying 
witness in all cases 
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 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶11. 

 For cases dealing with the constitutional 
acceptability of practices designed to alleviate 
stress of victim of sensitive crime or victim who is 
particularly vulnerable (e.g., child), when practice 
denies face-to-face confrontation, see sec. 27.43. 

27.17  Purposes Of Confrontation Clause 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶10. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶7. 

27.18  Other Principles 

27.181  Confrontation Clause does not 
require that defendant have 
confronted declarant at time 
statement state seeks to introduce 
into evidence was made; it only 
requires that defendant have 
opportunity to confront declarant at 
some point, e.g., trial 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶11. 

27.182  Confrontation guaranteed by state 
constitution 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶12. 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶4. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

27.183  "Necessities of trial and adversary 
process" provide no basis for 
relaxing requirements of 
confrontation clause 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.2  Admissibility Of Out-Of-Court Statements 

27.21  Out-Of-Court Statements Of Testifying 
Witness 

27.211  In general 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 Delaware v. Fensterer, 106 S. Ct. 292 (1985): 1985 
Term, p. 131, sec. 8.622. 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶43-48. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 107, sec. 8.8131. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶10. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶17-28. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

27.212  When witness denies recollection 
of statement or of event to which 
statement relates 

27.2121  In general 

 United States v. Owens, 108 S. Ct. 838 (1988): 1987 
Term, p. 27-1, sec. 27.212. 

 Delaware v. Fensterer, 106 S. Ct. 292 (1985): 1985 
Term, p. 131, sec. 8.622. 

 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 
668 (1981): 1980 Term, p. 99, sec. 8.621. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 107, sec. 8.8132. 

 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 
(1980): 1979 Term, p. 108, sec. 8.8132. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶18-27. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶21. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 
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 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 168, sec. 8.622. 

 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 
(Ct. App. 1979): 1978 Term, p. 56, sec. 5.3231. 

27.2122  Crawford decision does not 
change law regarding 
admission of out-of-court 
statement of testifying witness 
when witness denies 
recollection of statement or of 
event to which statement 
relates 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶25-26. 

27.213  When witness invokes fifth 
amendment 

 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 
668 (1981): 1980 Term, p. 99, sec. 8.621. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 108, sec. 8.8133. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 179, sec. 8.742. 

27.214  Videotaped statements of children 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

27.22  Out-Of-Court Statements Of 
Nontestifying Declarant 

27.221  General principles 

27.2211  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 Davis v. Washington, 126 S. Ct. 2266 (2006). 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, 
p. 27-1, sec. 27.2221. 

 Idaho v. Wright, 110 S. Ct. 3139 (1990): 1989 Term, 
p. 27-4, sec. 27.2232. 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 169, sec. 8.631. 

 Cruz v. New York, 107 S. Ct. 1714 (1987): 1986 
Term, p. 177, sec. 8.6832. 

 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 
132, sec. 8.642. 

 Ohio v. Roberts, 100 S. Ct. 2531 (1980): 1979 Term, 
p. 106, sec. 8.811. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶43. 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶1-58. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶36-70. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶24-38. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶1-78. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶22-23. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶32-41. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶16-41. 

 State v. Williams, 2002 WI 118, 256 Wis. 2d 56, 652 
N.W.2d 391, 2002 Term WSC-1, at ¶2. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶40-42. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶33. 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 State v. Martinez (Jose), 150 Wis. 2d 62, 440 
N.W.2d 783 (1989): 1988 Term, p. 27-1, sec. 27.221. 

 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 
(1987): 1986 Term, p. 169, sec. 8.631. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 153, sec. 8.633. 
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 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 
612 (1983): 1982 Term, p. 86, sec. 5.3222. 

 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 
(1982): 1982 Term, p. 140, sec. 8.631. 

 State v. Dorcey, 103 Wis. 2d 152, 307 N.W.2d 612 
(1981): 1980 Term, p. 99, sec. 8.631. 

 Nabbefeld v. State, 83 Wis. 2d 515, 266 N.W.2d 292 
(1978): 1977 Term, p. 62, sec. 8.523. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶12. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶2-28. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶40-61. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶1-23. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶17-28. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶13. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶6-22. 

 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 
623 N.W.2d 187, 2000 Term WCA-156, at ¶23. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 
657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 15-5, sec. 15.251. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 
(Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 27-1, sec. 27.221. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226. 

 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 
319 (Ct. App. 1987): 1987 Term, p. 27-2, sec. 
27.2221. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 169, sec. 8.631. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 172, sec. 8.6331. 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 175, sec. 8.652. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331. 

 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 152, sec. 8.631. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 113, sec. 
5.311. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 176, sec. 8.632. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 99, sec. 8.631. 
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27.2212  Old rule recognized in Roberts:  
unavailable witness's out-of-
court statement is admissible 
so long as it has adequate 
indicia of reliability—i.e., falls 
within firmly rooted hearsay 
exception or bears 
particularized guarantees of 
trustworthiness 

27.22121  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 Whorton v. Bockting, 127 S. Ct. 1173 (2007). 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶43. 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶14. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶61-70. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶24-25. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶44-45. 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶12. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶28. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶20. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶43, 55-56. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶5, 13. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶18, 29-32. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶18, 22. 

27.22122  Continuing applicability, 
after Crawford, of Roberts 
rule to nontestimonial 
hearsay statements: 
Wisconsin decisions 
holding that it has 
continuing applicability 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶12, 15, 33. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶54-60. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶12. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶28. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶45, 55. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶12. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶29. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶6. 

27.22123  Continuing applicability, 
after Crawford, of Roberts 
rule to nontestimonial 
hearsay statements:  United 
States Supreme Court 
decisions suggesting that it 
does not have continuing 
applicability 

 Whorton v. Bockting, 127 S. Ct. 1173 (2007). 

27.2213  New rule recognized in 
Crawford:  where testimonial 
evidence is at issue, 
confrontation clause demands 
unavailability and prior 
opportunity for cross-
examination 

27.22131  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 
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 Giles v. California, 128 S. Ct. 2678 (2008). 

 Whorton v. Bockting, 127 S. Ct. 1173 (2007). 

 Davis v. Washington, 126 S. Ct. 2266 (2006). 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶43. 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶14-15. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶36-53. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶26-38. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶46-58. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶12. 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶12. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶2-28. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶20. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶18-19. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶44. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶5, 8-12. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶17-28. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶5. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶19-22. 

27.22132  What constitutes 
"testimonial evidence" for 
purposes of this rule 

 For cases dealing with this subject, see sec. 
27.2221. 

27.22133  Unavailability of declarant 
for purposes of this rule 

 For cases dealing with this subject, see sec. 
27.223. 

27.22134  When defendant has had 
prior opportunity for cross-
examination for purposes 
of this rule 

 For cases dealing with this subject, see sec. 
27.224. 

27.22135  Crawford rule applies to 
cases pending on direct 
review when Crawford was 
decided 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶27. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶52. 

27.22136  Crawford does not apply to 
cases in which conviction 
was final when Crawford 
decided (i.e., Crawford 
does not apply 
retroactively to cases on 
collateral review: in 
general 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 Whorton v. Bockting, 127 S. Ct. 1173 (2007). 

27.22137  Crawford does not apply to 
cases in which conviction 
was final when Crawford 
decided (i.e., Crawford 
does not apply 
retroactively to cases on 
collateral review):  state 
courts are free to give 
Crawford broader 
retroactive application and 
to apply it in cases in 
which conviction was final 
(i.e., cases on collateral 
review) 
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 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

27.22138  Crawford rule does not bar 
use of testimonial 
statements for purposes 
other than establishing 
truth of matter asserted 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶22. 

27.22139  Crawford rule does not 
apply to reports, opinions, 
studies, etc. of other 
persons relied on by expert 
in giving opinion 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶32-37. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶1-23. 

27.2214  New rule recognized in 
Crawford:  where testimonial 
evidence is at issue, 
confrontation clause demands 
unavailability and prior 
opportunity for cross-
examination (cont'd) 

27.22141  Forfeiture by wrongdoing 
doctrine: defendant forfeits 
right to application of 
Crawford rule when he or 
she obtains absence of 
witness by wrongdoing 

 For cases dealing with this subject, see sec. 
27.2217. 

27.22142  When defendant 
introduces hearsay 
statement of unavailable 
declarant, state's 
introduction of prior 
inconsistent statement of 
declarant, about which 
defendant had not had 
prior opportunity to cross-
examine declarant, does 
not violate defendant's 
right to confrontation 

 For cases dealing with this subject, see sec. 
27.2215. 

27.2215  Threshold question before 
proceeding to confrontation 
issue is whether statements 
were admissible under rules of 
evidence; only if statements fall 
within hearsay exception or 
were erroneously admitted, is 
there need to apply 
confrontation analysis; if 
statements are not admissible 
under rules of evidence, they 
are excluded and court need not 
proceed to constitutional 
question 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶25. 

 State v. Williams, 2002 WI 118, 256 Wis. 2d 56, 652 
N.W.2d 391, 2002 Term WSC-1, at ¶2. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶33. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶42. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶13. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24-
25. 

27.2216  When defendant introduces 
hearsay statement of 
unavailable declarant, state's 
introduction of prior 
inconsistent statement of 
declarant, about which 
defendant had not had prior 
opportunity to cross-examine 
declarant, does not violate 
defendant's right to 
confrontation 

 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 
702 N.W.2d 850, at ¶1-11. 

27.2217  Forfeiture by wrongdoing 
doctrine:  defendant forfeits 
right to raise confrontation 
objection when he or she 
causes absence of witness by 
wrongdoing 
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27.22171  In general 

 Giles v. California, 128 S. Ct. 2678 (2008). 

 Davis v. Washington, 126 S. Ct. 2266 (2006). 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶35-52. 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶1-20. 

27.22172  Standard of proof in 
determining whether 
wrongdoing exists 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶53-57. 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶15, 17-18. 

27.22173  Forfeiture doctrine applies 
even if act with which 
defendant is charged is 
same as act by which he 
allegedly rendered witness 
unavailable 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶35-52. 

27.22174  No requirement that act 
that rendered witness 
unavailable have been 
done with intent to prevent 
witness from testifying 
(Wisconsin Supreme 
Court's holding prior to 
United States Supreme 
Court's holding in Giles) 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶50. 

27.22175  Requirement that act that 
rendered witness 
unavailable have been 
done with intent (i.e., 
design) to prevent witness 
from testifying (United 
States Supreme Court's 
holding in Giles) 

 Giles v. California, 128 S. Ct. 2678 (2008). 

27.22176  Where jury finds beyond 
reasonable doubt that 
defendant intimidated 
person who was witness to 
crime, defendant has 
forfeited right to confront 
that witness 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶19. 

27.22177  In determining whether 
defendant caused witness's 
absence, court must 
determine whether 
defendant's conduct was 
"substantial factor" in 
producing witness's 
absence; defendant's 
conduct need no be only 
cause 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶15. 

27.22178  Solicitation of 
intermediary to cause 
witness's absence 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶15. 

27.2218  Exception to Crawford 
requirement that defendant 
must have had prior 
opportunity for cross-
examination:  dying declaration 

 Giles v. California, 128 S. Ct. 2678 (2008). 

27.222  What constitutes "testimonial 
evidence" for purposes of Crawford 
rule 

27.2221  General principles 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶42. 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶13. 

27.22211  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 
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 Davis v. Washington, 126 S. Ct. 2266 (2006). 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶43. 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶16-25. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶37-53. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶28. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶53. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶13. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶2-27. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶50-54. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶10-12. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶20-28. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶5, 18-21. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶21. 

27.22212  Statement is testimonial if 
reasonable person in 
declarant's position would 
objectively foresee that 
statement might be used in 
investigation or 
prosecution of crime 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶25, 28. 

27.22213  Government does not need 
to be involved in creation 
of statement to render it 
testimonial 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶24. 

27.22214  Volunteered statement may 
be testimonial 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.2222  Particular evidence 

27.22221  Testimony at preliminary 
examination 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶28. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶5. 

27.22222  Statements of victim taken 
by law enforcement 
officers in course of 
investigation 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶18-19. 

27.22223  Victim's statement to 
treating nurse 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶20. 

27.22224  Victim's identification of 
defendant at lineup 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶21. 

27.22225  Statement of co-conspirator 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 Giles v. California, 128 S. Ct. 2678 (2008). 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶20-28. 

27.22226  Confession of accomplice 
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 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶26-28. 

27.22227  Spontaneous statement 
made to police officer 
responding to scene 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶24. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶24. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶1-12. 

27.22228  Statements offered 
unsolicited by victim or 
witness at scene of 
traumatic event 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶25. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶54. 

27.22229  Affidavit of verification 
accompanying admission 
of bank records under Wis. 
Stat. § 891.24 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶36-56. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶18-20. 

27.2223  Particular evidence (cont'd) 

27.22231  911 Call 

 Davis v. Washington, 126 S. Ct. 2266 (2006). 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶16, 18. 

27.22232  Statements resulting from 
police questioning at crime 
scene designed to 
determine what had 
happened 

 Davis v. Washington, 126 S. Ct. 2266 (2006). 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶17, 19. 

27.22233  Statements resulting from 
police questioning of 
excited victim at crime 
scene designed to 
determine what is 
happening, so that 
appropriate aid may be 
offered and/or safety 
secured 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶19. 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶16, 20. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶2-27. 

27.22234  Statements resulting from 
police questioning of 
attack-victim when stress 
and cognitive disruption 
caused by attack is still 
dominant in attack-victim's 
mind 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶16, 20. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶2-27. 

27.22235  Statement of witness to 
crime made to witness's 
girlfriend 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶18. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶21. 

27.22236  Letter addressed to police, 
accusing another of crime 
that has not yet occurred 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶27-29. 
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27.22237  Voicemails left for police 
officer, indicating that 
declarant was afraid of 
defendant who is accused 
of murdering declarant 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶30. 

27.22238  Statements to 
nongovernmental person 
(e.g., neighbor, child's 
teacher, etc.), indicating 
fear of defendant who is 
accused of murdering 
declarant 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶31-33. 

27.2224  Particular evidence (cont'd) 

27.22241  Statements to friends and 
neighbors about abuse and 
intimidation 

 Giles v. California, 128 S. Ct. 2678 (2008). 

27.22242  Statements to physicians in 
course of receiving 
treatment 

 Giles v. California, 128 S. Ct. 2678 (2008). 

27.22243  Medical reports created for 
treatment purposes 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.22244  Business records in general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶37-38, 43-44. 

27.22245  Bank records in general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶36-56. 

27.22246  Certificate of state 
laboratory analyst 
regarding identification of 
tested substance 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.22247  Documents prepared in 
regular course of 
equipment maintenance 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.22248  Present sense impression 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.22249  Public Records 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.2225  Particular evidence (cont'd) 

27.22251  Clerk's certificate 
authenticating official 
record, or copy thereof, for 
use as evidence 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.22252  Clerk's certificate attesting 
to fact that clerk had 
searched for particular 
record and failed to find it 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.22253  Results of coroner's 
inquest 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.223  Unavailability of declarant for 
purposes of Crawford and Roberts 
rules 

27.2231  In general 
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 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, 
p. 27-1, sec. 27.2221. 

 United States v. Inadi, 106 S. Ct. 1121 (1986): 1985 
Term, p. 131, sec. 8.6322. 

 Ohio v. Roberts, 100 S. Ct. 2531 (1980): 1979 Term, 
p. 108, sec. 8.8142. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶23. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶36. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶28. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶46-48. 

 State v. Martinez (Jose), 150 Wis. 2d 62, 440 
N.W.2d 783 (1989): 1988 Term, p. 27-2, sec. 27.2221. 

 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 
(1987): 1986 Term, p. 169, sec. 8.6321. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 153, sec. 8.633. 

 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 
612 (1983): 1982 Term, p. 141, sec. 8.632. 

 State v. Burns, 112 Wis. 2d 131, 332 N.W.2d 757 
(1983): 1982 Term, p. 90, sec. 5.351. 

 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 
(1982): 1982 Term, p. 140, sec. 8.632. 

 State v. Dorcey, 103 Wis. 2d 152, 307 N.W.2d 612 
(1981): 1980 Term, p. 99, sec. 8.632. 

 State v. Zellmer, 100 Wis. 2d 136, 301 N.W.2d 209 
(1981): 1980 Term, p. 100, sec. 8.632. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶31. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶6, 11-17, 19. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶13. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶21. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶25-
29. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 
657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 
(Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226. 

 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 
319 (Ct. App. 1987): 1987 Term, p. 27-2, sec. 
27.2221. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 170, sec. 8.6321. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 179, sec. 8.742. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 172, sec. 8.6331. 

 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 152, sec. 8.631. 

 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 
(Ct. App. 1983): 1983 Term, p. 176, sec. 8.632. 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 141, sec. 8.632. 
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 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 100, sec. 8.632. 

27.2232  Finding of unavailability 
because declarant who was 
young child would be forced to 
testify against parent 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

27.2233  Applicability of unavailability 
requirement to particular types 
of statements 

27.22331  Statement of co-conspirator 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 101, sec. 5.3231. 

 United States v. Inadi, 106 S. Ct. 1121 (1986): 1985 
Term, p. 131, sec. 8.6322. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶31. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 15-5, sec. 15.251. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 15-1, sec. 15.211. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 
319 (Ct. App. 1987): 1987 Term, p. 27-4, sec. 
27.2224. 

27.22332  Statement made for 
medical diagnosis or 
treatment 

 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, 
p. 27-1, sec. 27.2221. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶46. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

27.22333  Prior testimony 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶36. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶28. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶46-48. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24-
25. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

27.22334  Excited utterance 

 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, 
p. 27-1, sec. 27.2221. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶55. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

27.22335  Spontaneous declaration 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶46. 

27.22336  Statement admissible 
under residual exception to 
hearsay rule 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 
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27.22337  Child's videotaped 
deposition 

 State v. Thomas, 150 Wis. 2d 374, 442 N.W.2d 10 
(1989): 1988 Term, p. 27-4, sec. 27.42. 

 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 
(1988): 1987 Term, p. 27-10, sec. 27.42. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 
27.2221. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226. 

27.22338  Videotaped statement of 
child 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

27.22339  Statement of recent 
perception 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶23. 

27.2234  Finding of unavailability based 
on declarant's invocation of 
privilege against self-
incrimination 

27.22341  In general 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶62. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶36. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶23. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶26-
29. 

27.22342  When declarant has been 
convicted of crime with 
respect to which claim of 
privilege against self-
incrimination made 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

27.2235  Finding of unavailability based 
on other factors 

27.22351  Declarant's death 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶24. 

27.22352  Witness's physical illness 
or infirmity 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶28. 

27.2236  Finding of incompetency of 
declarant not ground for 
declaration of unavailability 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 
(Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222. 

27.2237  Relationship of statutory 
unavailability for purposes of 
hearsay exceptions and 
constitutional unavailability 
for purposes of confrontation 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶17. 

 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 
(Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222. 

27.2238  Determination of 
unavailability may be made at 
post-conviction hearing 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226. 

 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 
319 (Ct. App. 1987): 1987 Term, p. 27-2, sec. 
27.2221. 

27.2239  Other matters 
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27.22391  Standard of appellate 
review of trial court's 
determination whether 
declarant was unavailable 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶11. 

27.22392  Finding of unavailability 
based on fact that there 
was no dispute about it 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶31. 

27.224  When defendant has had prior 
opportunity for cross-examination 
for purposes of Crawford rule 

27.2241  In general 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶29-38. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶54-58. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶8-9, 11. 

27.2242  Cross-examination by 
codefendant at codefendant’s 
trial will not suffice; 
"confrontation by proxy" not 
sufficient 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶54-58. 

27.2243  Cross-examination by 
defendant at preliminary 
examination 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶29-38. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶8-9, 11. 

27.2244  Crawford does not require that 
defendant have confronted 
declarant at time statement 
state seeks to introduce into 
evidence was made; it only 
requires that defendant have 
opportunity to confront 
declarant at some point, e.g., 
trial 

 For cases dealing with this subject, see sec. 
27.181. 

27.225  Reliability of statement for 
purposes of Roberts rule 

27.2251  General principles 

27.22511  In general 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 Idaho v. Wright, 110 S. Ct. 3139 (1990): 1989 Term, 
p. 27-4, sec. 27.2232. 

 Ohio v. Roberts, 100 S. Ct. 2531 (1980): 1979 Term, 
p. 108, sec. 8.8143. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶63-64, 68. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶23-25. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶36-41. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶29. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶49-51. 

 State v. Martinez (Jose), 150 Wis. 2d 62, 440 
N.W.2d 783 (1989): 1988 Term, p. 27-1, sec. 27.221. 

 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 
(1987): 1986 Term, p. 171, sec. 8.6331. 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 153, sec. 8.633. 

 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 
612 (1983): 1982 Term, p. 86, sec. 5.3222. 
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 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 
(1982): 1982 Term, p. 141, sec. 8.633. 

 State v. Dorcey, 103 Wis. 2d 152, 307 N.W.2d 612 
(1981): 1980 Term, p. 100, sec. 8.633. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶56. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶13. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶29, 32. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶13. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶8-22. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶21. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶25, 
30-32. 

 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 
623 N.W.2d 187, 2000 Term WCA-156, at ¶23-26. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 
657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 15-1, sec. 15.22. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 171, sec. 8.6331. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 172, sec. 8.6331. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 172, sec. 8.6331. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331. 

 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 152, sec. 8.631. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 101, sec. 8.633. 

27.22512  Where testimonial 
evidence is at issue, 
confrontation clause is not 
satisfied by showing that 
unavailable witness's out-
of-court statement is 
reliable; confrontation 
clause demands prior 
opportunity for cross-
examination 

 For cases dealing with this subject, see sec. 
27.2213. 

27.2252  Determining whether 
particular type of statement 
meets requirement of 
reliability 

27.22521  Statement against penal 
interest 

 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 
132, sec. 8.633. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶8-14, 21-
22. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

27.22522  Statement against social 
interest 

 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 
623 N.W.2d 187, 2000 Term WCA-156, at ¶20-26. 
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27.22523  Statement of child sexual 
assault victim, admitted 
under residual hearsay 
exception 

 Idaho v. Wright, 110 S. Ct. 3139 (1990): 1989 Term, 
p. 27-4, sec. 27.2232. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 15-2, sec. 15.31. 

27.22524  Statement of young child 
forced to testify against 
parent, admitted under 
residual hearsay exception 

 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 
(Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463. 

27.22525  Past recollection recorded 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

27.22526  Statement of then-existing 
mental, emotional, or 
physical condition 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

27.22527  Present sense impression 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶13. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

27.22528  Statement of recent 
perception 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶63-70. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶23-27. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶23-28. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

27.22529  Excited utterance 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶28. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶56. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶13. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶23. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

27.2253  Determining whether 
particular type of statement 
meets requirement of 
reliability (cont'd) 

27.22531  Prior testimony 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶25. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶36-41. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶29-41. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶49-51. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶18-32. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶17-20. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶30-
32. 

27.22532  Dying declaration 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶23. 
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27.22533  Statement made for 
purpose of medical 
treatment 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶23. 

27.22534  Statement of co-conspirator 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶32. 

27.22535  Business and public 
records 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶43. 

27.2254  Applicability of reliability 
requirement to particular types 
of statements 

27.22541  Statement of co-conspirator 

 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 
1986 Term, p. 101, sec. 5.3231. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶32. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 15-5, sec. 15.251. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 15-1, sec. 15.211. 

27.2255  Applicability of reliability 
requirement when statement 
not offered to prove 
truthfulness of its assertions 

 For cases dealing with this subject, see sec. 27.12. 

27.2256  Even when hearsay statement 
falls within recognized hearsay 
exception, court must 
determine whether unusual 
circumstances exist requiring 
exclusion of statement 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶13. 

 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 
657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41. 

27.2257  Other evidence introduced at 
trial tending to corroborate 
statement is not proper factor 
in determining whether 
statement is reliable for 
confrontation purposes 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶31. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

27.226  Particular types of statements 

27.2261  Prior testimony subject to 
cross-examination 

27.22611  In general 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶29-38. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶1-78. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶36-41. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶16-41. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶39-52. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶18-32. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶17-20. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶22-
33. 

 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 
657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 
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27.22612  Limitation on cross-
examination due to scope 
of preliminary hearing, 
e.g., fact that party is 
precluded from attacking 
witness's credibility at 
preliminary hearing, does 
not automatically create 
confrontation bar to 
admission of that 
testimony at trial under old 
Roberts rule 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶39. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶35. 

27.22613  Limitation on cross-
examination due to scope 
of preliminary hearing, 
e.g., fact that party is 
precluded from attacking 
witness's credibility at 
preliminary hearing, 
creates confrontation bar to 
admission of that 
testimony at trial under 
new Crawford rule 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶29-38. 

27.22614  Is Wisconsin hearsay 
exception for prior 
testimony a "firmly rooted" 
hearsay exception? 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶18-30. 

27.22615  When cross-examination 
was by co-defendant at co-
defendant's separate trial 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶1-78. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶18-32. 

27.2262  Videotaped deposition 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 27-2, sec. 27.432. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 27-4, 
sec. 27.411. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

 For cases dealing with the propriety of using a 
videotaped deposition to alleviate the stress of the 
victim of a sensitive crime, see sec. 27.432. 

27.2263  Dying declarations 

 Giles v. California, 128 S. Ct. 2678 (2008). 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

27.2264  Admission of party opponent 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

27.2265  Excited utterance; spontaneous 
declaration 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, 
p. 27-1, sec. 27.2221. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶2-27. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶40-56. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶13. 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 

27.2266  Translator's statement of what 
declarant said 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221. 
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27.2267  Statement of co-conspirator 
(i.e., statement made by co-
conspirator during course of, 
and in furtherance of, 
conspiracy) 

 Giles v. California, 128 S. Ct. 2678 (2008). 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶1-32. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 27-2, sec. 
27.2241. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 15-5, sec. 15.251. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251. 

 For cases dealing with limitations imposed by 
confrontation clause on the admission of 
statements of a co-conspirator admitting guilt and 
implicating defendant, see sec. 27.2253. 

27.2268  Statement made for purposes 
of medical diagnosis or 
treatment 

 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, 
p. 27-1, sec. 27.2221. 

27.227  Particular types of statements 
(cont'd) 

27.2271  Past recollection recorded 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

27.2272  Statement of then-existing 
mental, emotional, or physical 
condition 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

27.2273  Statement of child sexual 
assault victim, admitted under 
residual hearsay exception 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

27.2274  Statement against social 
interest 

 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 
623 N.W.2d 187, 2000 Term WCA-156, at ¶20-26. 

27.2275  Statement against penal 
interest 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶8-14, 21-
22. 

27.2276  Statement of recent perception 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶37-70. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶22-32. 

27.2277  Videotaped statement of child, 
admitted pursuant to Wis. Stat. 
§ 908.08 

 For cases dealing with this subject, see sec. 
15.6423. 

27.2278  Present sense impression 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶13. 

27.2279  Statements in report relied 
upon by expert in giving 
opinion 

 For cases dealing with this subject, see sec. 
27.3732. 

27.228  Particular types of statements 
(cont'd) 

27.2281  Statements of judge and 
prosecutor in transcript of prior 
proceeding that is read to jury 
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 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶28, 34-38. 

27.2282  Statements of prosecutor in 
closing argument relating to 
facts not supported by evidence 
and/or of which prosecutor 
claims personal knowledge 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶39. 

27.2283  Business records 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.2284  Public records 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.2285  Certificate of state laboratory 
analyst regarding identification 
of tested substance 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.23  Out-Of-Court Statements Of Fellow 
Participant In Crime (i.e., Accomplice) 
Who Does Not Testify At Trial 

27.231  In general 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 
Term, p. 27-1, sec. 27.232. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 85, sec. 8.562. 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 63, sec. 8.524. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶26-28. 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 
(Ct. App. 1984): 1984 Term, p. 152, sec. 8.631. 

 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 
(Ct. App. 1980): 1980 Term, p. 101, sec. 8.64. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 85, sec. 8.562. 

27.232  Made during course of, and in 
furtherance of, conspiracy 

 United States v. Inadi, 106 S. Ct. 1121 (1986): 1985 
Term, p. 131, sec. 8.6322. 

 For cases dealing generally with the restrictions 
imposed by the confrontation clause on statements 
of a co-conspirator, see sec. 27.2267. 

 For cases dealing with the need to show 
unavailability before admitting statements of a co-
conspirator, see sec. 27.22331. 

 For cases dealing with the need to show 
reliability of a statement of a co-conspirator, see 
sec. 27.22541. 

27.233  Admitting guilt and implicating 
defendant 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 
Term, p. 27-1, sec. 27.232. 

 Cruz v. New York, 107 S. Ct. 1714 (1987): 1986 
Term, p. 177, sec. 8.6832. 

 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 
132, sec. 8.642. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 
(Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331. 
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27.234  Avoiding confrontation problems 
in admitting, at joint trial of 
defendant and accomplice, out-of-
court statement of accomplice 
implicating defendant in crime 

27.2341  By instructing jury to consider 
statement only on question of 
accomplice's guilt 

 For cases dealing with this subject, see sec. 
27.4711. 

27.2342  By redacting accomplice's out-
of-court confession to eliminate 
all references to defendant's 
existence and then giving 
instruction limiting jury's 
consideration of confession to 
question of accomplice's guilt 

 For cases dealing with this subject, see sec. 
27.472. 

27.2343  By redacting accomplice's out-
of-court confession to 
substitute blanks and word 
"delete" for defendant's proper 
name and then giving 
instruction limiting jury's 
consideration of confession to 
question of accomplice's guilt 

 For cases dealing with this subject, see sec. 
27.473. 

27.2344  By conducting single trial 
before multiple juries 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354. 

27.2345  By severing defendant's trial 
from that of codefendant who 
made statement 

 For cases dealing with this subject, see sec. 
6.9324. 

27.235  When statements of fellow 
participant interlock with those 
made by defendant 

27.2351  In general 

 Crawford v. Washington, 124 S. Ct. 1354 (2004). 

 Cruz v. New York, 107 S. Ct. 1714 (1987): 1986 
Term, p. 177, sec. 8.6832. 

 Parker v. Randolph, 99 S. Ct. 2132 (1979): 1978 
Term, p. 85, sec. 8.562. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 64, sec. 3.3121. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 176, sec. 8.641. 

27.2352  Retroactivity of ruling that 
confrontation clause is violated 
by admission of out-of-court 
statements of fellow participant 
in crime who does not testify at 
trial even when statements 
interlock with those made by 
the defendant and instruction 
given to consider statement 
only on question of 
accomplice's guilt 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

27.24  Hospital, Business And Other Records 

27.241  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 175, sec. 8.652. 

27.242  Hospital records 

 Spikes v. Ohio, 102 S. Ct. 986 (1982): 1981 Term, p. 
115, sec. 8.65. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 98, sec. 8.61. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶16. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 27-3, sec. 27.242. 

27.243  Defendant's driving record 
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 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 175, sec. 8.652. 

27.25  Other matters 

27.251  When defendant introduces 
hearsay statement of unavailable 
declarant, state's introduction of 
prior inconsistent statement of 
declarant, about which defendant 
had not had prior opportunity to 
cross-examine declarant, does not 
violate defendant's right to 
confrontation 

 For cases dealing with this subject, see sec. 
27.2215. 

27.252  Confrontation right limited to 
witness who is "against" defendant 

27.2521  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.2522  Fact that testimony is 
inculpatory only when taken 
together with other evidence 
does not exempt testimony 
from confrontation under this 
limitation 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.253  Ability of defendant to subpoena 
witness does not obviate 
confrontation objection; burden of 
production of witness for cross-
examination is on state, not 
defendant 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.254  Constitutionality of notice and 
demand statutes, under which 
prosecutor provides notice to 
defendant of intent to use 
declarant's out-of-court statements, 
after which defendant is given 
period to object to admission of 
statements absent declarant's 
appearance live at trial 

27.2541  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.2542  Use of such statutes in context 
of admission of report of state 
laboratory analyst regarding 
nature of substance 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

27.3  Right To Cross-Examine State's Witnesses 

27.31  General Principles 

27.311  In general 

 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 
Term, p. 27-3, sec. 27.33. 

 United States v. Owens, 108 S. Ct. 838 (1988): 1987 
Term, p. 27-6, sec. 27.31. 

 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 
Term, p. 175, sec. 8.675. 

 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 
1985 Term, p. 135, sec. 8.673. 

 Delaware v. Fensterer, 106 S. Ct. 292 (1985): 1985 
Term, p. 133, sec. 8.672. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶14. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 
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 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 16-1, sec. 16.142. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 27-4, sec. 27.31. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 76, sec. 5.451. 

 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 
79, 742 N.W.2d 322, at ¶28. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10-11. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶7-8. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶6. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶47. 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶37. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶15-
17. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶11. 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 
905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122. 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 27-3, sec. 
27.4311. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33. 

27.312  In exercising right to cross examine 
witnesses, defendant must comply 
with established rules of procedure 
and evidence 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶7. 

27.313  No right to cross-examine on 
irrelevant matters 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 
(1980): 1979 Term, p. 106, sec. 8.811. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶47. 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

27.314  No right to cross-examine when 
probative value outweighed by 
prejudicial effect or other 
countervailing considerations 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 
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 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 

27.315  No right to cross-examine when 
such cross-examination would be 
repetitive, obfuscatory, or 
prejudicial 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

27.316  No right to cross-examination that 
is repetitive and only marginally 
relevant 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶7. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶6. 

27.317  Fact that rules of evidence prohibit 
cross-examination does not 
necessarily defeat right to engage 
in that cross-examination under 
confrontation clause 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

27.318  Fundamental inquiry is whether 
defendant had "opportunity" for 
effective cross-examination 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶7. 

27.319  Other general principles 

27.3191  Right to confront and cross-
examine is not absolute and 
may bow to accommodate other 
legitimate interests in criminal 
trial process 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

27.32  Witness's Invocation Of Fifth 
Amendment Privilege On Cross-
Examination 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 101, sec. 8.662. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶51-54. 

 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 
606 (Ct. App. 1988): 1987 Term, p. 27-8, sec. 27.34. 

27.33  Cross-Examination Of Sexual Assault 
Victim Regarding Prior Sexual Conduct 

27.331  In general 

 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 
Term, p. 27-3, sec. 27.33. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 20-3, sec. 20.8331. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 
(1983): 1983 Term, p. 108, sec. 5.141. 
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 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 
(1982): 1982 Term, p. 84, sec. 5.141. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶11-18. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421. 

 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 94, sec. 5.142. 

 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 
(Ct. App. 1982): 1982 Term, p. 84, sec. 5.141. 

 For cases dealing generally with the 
admissibility of evidence of the prior sexual 
conduct of a sexual assault victim, see sec. 13.3611. 

 For cases dealing generally with cross-
examining a sexual assault victim regarding prior 
sexual conduct, see sec. 16.15. 

 For cases dealing with the rape shield law, see 
sec. 20.83. 

 For cases dealing generally with limitations on 
questioning regarding a victim's prior sexual 
conduct, see sec. 20.38332. 

 For cases dealing with limitations imposed by 
the constitutional right to present a defense on the 

exclusion of evidence of the prior sexual conduct 
of a sexual assault victim, see sec. 28.52. 

27.332  Cross-examination regarding prior 
untruthful allegations of sexual 
assault 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 

27.333  Cross-examination designed to 
elicit alternative source of victim's 
knowledge of sexual matters 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421. 

27.334  Cross-examination regarding prior 
sexual conduct with defendant 
designed to establish motive for 
alleged false accusation of sexual 
assault 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

27.335  Cross-examination regarding prior 
sexual assault to show source of 
injury alleged to have been caused 
by assault being tried 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

27.34  Regarding Matters Affecting 
Credibility (e.g., Witness's Bias Or 
Motive For Testifying) 

27.341  In general 

 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 
Term, p. 175, sec. 8.672. 

 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 
1985 Term, p. 135, sec. 8.673. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶32-33, 37. 
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 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 
(1991): 1990 Term, p. 16-2, sec. 16.142, and p. 27-4, 
sec. 27.31. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶6, 10-22. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶47-57. 

 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 
(Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 107, sec. 5.441. 

27.342  State's dismissal of charges against 
state's witness prior to witness's 
testifying at defendant's trial 

 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 
(1996): 1995 Term, p. 16-1, sec. 16.1492. 

27.343  Pending prosecution against 
witness 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶37. 

27.344  Fact that there are pending charges 
against witness, even though there 
are no promises of leniency 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶50-57. 

27.345  Witness’s expectation of 
consideration in return for his 
testimony 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶33. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶10-22. 

27.35  Regarding Witness's Prior Inconsistent 
Statement 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 16-1, sec. 16.142. 

27.36  Trial Judge's Traditional Power To 
Control Scope Of Cross-Examination 

27.361  In general 

 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 
Term, p. 28-1, sec. 28.11. 

 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 
Term, p. 175, sec. 8.675. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10-11. 

27.362  Right to limit cross-examination 
when probative value outweighed 
by countervailing factors 

 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 
Term, p. 27-3, sec. 27.33. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10. 

27.363  Right to curtail cross-examination 
that trial court deems insolent, 
disrespectful, flippant, uncivil, etc. 

 For cases dealing with this subject, see sec. 
27.374. 

27.37  Consistency Of Particular Practices 
With Right To Cross-Examine State's 
Witnesses 

27.371  Exclusion of defendant from 
hearing into witness's competency 

 Kentucky v. Stincer, 107 S. Ct. 2658 (1987): 1986 
Term, p. 176, sec. 8.676. 

27.372  Limitation on cross-examination by 
one defendant to avoid 
confrontation violation as to 
codefendants 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 86, sec. 8.563. 

27.373  Testimony of expert based on 
reports, opinions, studies, etc., of 
others 

27.3731  In general 
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 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶9-31. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶32-37. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶1-23. 

27.3732  Crime lab supervisor who 
relies on tests performed by 
another analyst in giving expert 
opinion as to particular matter 
(e.g., nature of substance tested, 
presence of ignitable fluids on 
material tested, etc.) 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶9-31. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶1-23. 

27.374  Curtailment of cross-examination 
that trial court deems insolent, 
disrespectful, flippant, uncivil, etc. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶1-12. 

27.375  Curtailment of cross-examination 
regarding contents of conversation 
after witness denies conversation 
occurred 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶1-18. 

27.376  Curtailment of cross-examination 
regarding witness's bias 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶1-18. 

27.38  Other Matters 

27.381  Effect of expert witness's inability 
to recall basis for opinion 

 Delaware v. Fensterer, 106 S. Ct. 292 (1985): 1985 
Term, p. 133, sec. 8.672. 

27.382  Confrontation does not require 
pretrial disclosure of any 
information useful in cross-
examination 

 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 
Term, p. 70, sec. 3.812. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶64. 

 For cases dealing with the defendant's right to 
pretrial access to witness, witness's personal data 
(e.g., address), or witness's history, see sec. 27.466. 

27.383  Protecting right to confrontation 
when expert bases opinion on 
reports, opinions, studies, etc., or 
others 

 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 
(1999): 1998 Term, p. 10-28, sec. 10.72521. 

 For cases dealing with this subject, see sec. 
27.373. 

27.384  Defendant's right to perform 
experiment (e.g., to test victim's 
ability to identify defendant) on 
cross-examination of victim or 
other state's witness 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 

27.4  Other Matters Relating To Right To 
Confrontation 

27.41  Applicability Of Confrontation Right 
At Proceedings Other Than Trial 

27.411  In general 

 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 
(Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313. 

27.412  Preliminary examination 

 For cases dealing with this subject, see sec. 
6.4611. 

27.413  At hearing on admissibility of 
evidence 

 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 
N.W.2d 798, at ¶31. 

 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 
(Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562. 

27.414  At sentencing 

http://www.wicourts.gov/html/sc/00/00-3065.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34646�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20764�
http://www.wicourts.gov/html/sc/00/00-3065.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=20764�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17655�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21469�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21469�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32310�
http://www.wicourts.gov/html/sc/02/02-0153.htm�


27-31 

 For cases dealing with this subject, see sec. 
9.1397. 

27.415  At postconviction motion 

 For cases dealing with this subject, see sec. 
10.1322. 

27.416  Probation and parole revocation 
hearings 

 For cases dealing with this subject, see sec. 
41.316. 

27.42  Waiver Of Confrontation Objection 

27.421  By failure to object 

27.4211  In general 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 State v. Gove, 148 Wis. 2d 936, 437 N.W.2d 218 
(1989): 1988 Term, p. 27-5, sec. 27.451. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶11. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 11-5, sec. 
11.4221. 

27.4212  Failure to object when 
statements originally 
introduced for purpose that did 
not implicate right to 
confrontation does not waive 
confrontation objection so long 
as defendant objects when 
statements are about to be put 
to improper use that violates 
right to confrontation 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

27.4213  Consideration of confrontation 
issue notwithstanding failure 
to object 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶11. 

27.422  By failure to object on ground of 
confrontation 

 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 
480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶37. 

27.423  By objection on ground other than 
confrontation 

27.4231  In general 

 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 
(1987): 1986 Term, p. 179, sec. 8.691. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶13. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 27-3, sec. 27.422. 

27.4232  Objection on relevancy 
grounds does not preserve 
confrontation issue 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶13. 

27.4233  Hearsay objection does not 
preserve confrontation issue 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶13. 

27.424  By failure to specify grounds of 
objection 

 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 
(1995): 1994 Term, p. 24-2, sec. 24.813. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 114, sec. 10.4112. 

 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 
834 (Ct. App. 1979): 1979 Term, p. 107, sec. 8.812. 

27.425  By failing to invoke confrontation 
clause as basis for right to ask 
question(s) on cross-examination 
when state objects to question(s) 

 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335. 
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27.426  By failure to support argument 
with legal authority 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 27-5, sec. 27.441. 

27.427  By failure to press argument that 
witness was not shown to be 
unavailable 

 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 
(Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221. 

27.428  By failure to make adequate offer 
of proof 

 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 
(1993): 1992 Term, p. 16-1, sec. 16.142. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 20-8, sec. 20.864. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421. 

27.429  By other action or inaction 

27.4291  By failure to call available 
witness with respect to whose 
statements defendant raises 
confrontation objection 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶14. 

27.4292  By obtaining absence of 
witness by wrongdoing 

 For cases dealing with this subject, see sec. 
27.2217. 

27.4293  By offering statement whose 
admission defendant contends 
violates his right to 
confrontation 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶40. 

27.4294  By failing to demand presence 
at trial of declarant whose out-
of-court statements prosecutor 
intends to introduce and of 
which intent prosecutor has 
given notice under notice and 
demand statute 

 For cases dealing with this subject, see sec. 
27.254. 

27.43  Propriety Of Practices Designed To 
Alleviate Stress Of Victim Of Sensitive 
Crime Or Victim Who Is Particularly 
Vulnerable (e.g., Child) 

27.431  In general 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶54, 57, 59. 

27.432  Shielding witness from defendant's 
view 

27.4321  By use of screen 

 For cases dealing generally with the use of a 
screen while a witness is testifying, see sec. 
20.38311. 

27.43211  In general 

 Coy v. Iowa, 108 S. Ct. 2798 (1988): 1987 Term, p. 
27-8, sec. 27.41. 

 State v. Thomas, 150 Wis. 2d 374, 442 N.W.2d 10 
(1989): 1988 Term, p. 27-4, sec. 27.42. 

 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 
(1988): 1987 Term, p. 27-10, sec. 27.42. 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶1-20. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 27-2, sec. 27.432. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

27.43212  United States Supreme 
Court's Craig decision 
approving use of screen 
under specified 
circumstances was not 
overruled by Supreme 
Court's Crawford decision 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶5-17. 

27.4322  By use of one-way closed 
circuit television 
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 For cases dealing with this subject, see sec. 
27.434. 

27.433  Use of videotaped deposition of 
victim 

27.4331  In general 

 State v. Thomas, 150 Wis. 2d 374, 442 N.W.2d 10 
(1989): 1988 Term, p. 27-4, sec. 27.42. 

 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 
(1988): 1987 Term, p. 27-10, sec. 27.42. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 27-2, sec. 27.432. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 27-3, sec. 
27.4311. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 27-4, 
sec. 27.411. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 
(Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

 For cases dealing generally with the limitations 
imposed by the confrontation clause on the use of 
videotaped depositions, see sec. 27.2262. 

 For cases dealing generally with the use of a 
videotaped deposition of a witness, see sec. 
20.3832. 

27.4332  Fact that deposition conducted 
by former attorney no longer 
representing defendant has no 
constitutional significance 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 27-3, sec. 
27.4311. 

27.434  Limiting cross-examination of 
victim 

27.4341  In general 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.4331. 

 For cases dealing generally with limiting the 
cross-examination of witnesses, see sec. 20.38331. 

27.4342  Precluding questioning 
regarding victim's prior sexual 
conduct (including prior sexual 
assault on victim) 

 For cases dealing with this subject, see sec. 27.33. 

27.435  Allowing witness to testify at trial 
outside of defendant's physical 
presence by one-way closed circuit 
television 

 Maryland v. Craig, 110 S. Ct. 3157 (1990): 1989 
Term, p. 27-5, sec. 27.41. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶11. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶4. 

 For cases dealing generally with allowing 
witness to testify at trial outside of defendant's 
physical presence by one-way closed circuit 
television, see sec. 20.3834. 

27.436  Permitting young child-witness to 
testify while sitting in adult's (e.g., 
relative's) lap 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶12. 

 For cases dealing generally with this subject, see 
sec. 20.3835. 

27.44  Harmless Error 

27.441  Applicability of harmless error 
analysis to denial of right 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 27-3, sec. 27.41. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 
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 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 
Term, p. 27-3, sec. 27.33. 

 Coy v. Iowa, 108 S. Ct. 2798 (1988): 1987 Term, p. 
27-8, sec. 27.41. 

 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 
136, sec. 8.683. 

 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 
1985 Term, p. 135, sec. 8.673. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶39. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶59. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶28. 

 State v. Williams, 2002 WI 118, 256 Wis. 2d 56, 652 
N.W.2d 391, 2002 Term WSC-1, at ¶2. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶21. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶26. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶58, 61. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶22. 

 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 
702 N.W.2d 850, at ¶12-13. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶13. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶16. 

 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. 
App. 1996): 1996 Term, p. 11-6, sec. 11.4912. 

 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 
(Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 27-7, sec. 27.44. 

 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 
(Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 201, sec. 10.633. 

27.442  Test of harmless error 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶21. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶58, 61. 

27.443  Factors to be considered in 
harmless-error analysis 

27.4431  In general 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶22. 

27.4432  Fact that trial court struck 
evidence and gave jury 
admonitory instruction to 
disregard evidence 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶59. 

27.444  Finding of harmless error under 
particular circumstances 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶22. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶59-61. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶23. 

27.445  Standard of appellate review of 
trial court's finding of harmless 
error 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶22. 

27.45  Appellate Review Of Confrontation 
Issues 

27.451  In general 

 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 
Term, p. 27-1, sec. 27.232. 
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 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶21. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶24. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶39. 

 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 
762 N.W.2d 725, at ¶33. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶10. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶7. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶42. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶13. 

 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 
702 N.W.2d 850, at ¶9. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶8. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶12. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶7-8. 

 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 
682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶23. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶17. 

 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 
(Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854. 

 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 
(Ct. App. 1996): 1995 Term, p. 27-2, sec. 27.441. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 27-3, sec. 
27.4311. 

27.452  Standard of review 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶19. 

 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 
N.W.2d 619, at ¶27. 

 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 
N.W.2d 518, at ¶22. 

 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 
N.W.2d 811, at ¶25. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶22. 

 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 
N.W.2d 637, at ¶41. 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶10. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶21. 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶24. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶10. 

 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 
519, 724 N.W.2d 649, at ¶3. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶13. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶19. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶10, 18. 

 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 
709 N.W.2d 93, at ¶7. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶42. 

 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 
600, 707 N.W.2d 313, at ¶9. 

 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 
876, 707 N.W.2d 549, at ¶17. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶13. 
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 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 
702 N.W.2d 850, at ¶9. 

 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 
699 N.W.2d 628, at ¶8. 

 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 
146, 685 N.W.2d 525, at ¶17. 

 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 
672 N.W.2d 130, at ¶12. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶7. 

 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 
650 N.W.2d 913, 2002 Term WCA-50, at ¶6. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶48. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 
27.22321. 

27.46  Other Matters 

27.461  Refusal of witness against 
defendant to answer question 
because of fear 

 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 
(Ct. App. 1983): 1983 Term, p. 89, sec. 4.361. 

27.462  Loss of confrontation through 
destruction of material evidence 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.421. 

27.463  Confrontation clause does not 
apply to out-of-court statement not 
offered for truth of the matter 
asserted 

 For cases dealing with this subject, see sec. 27.12. 

27.464  Failure to have victim testify 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 86, sec. 8.564. 

27.465  Right to confrontation guarantees 
criminal defendant meaningful 
opportunity to present defense 

 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 
Term, p. 129, sec. 8.51. 

27.466  Right to confrontation does not 
require pretrial access to witness, 
witness's personal data (e.g., 
address), or witness's history 

 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 
Term, p. 70, sec. 3.812. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 46, sec. 3.893. 

 For cases dealing with whether confrontation 
requires pretrial disclosure of all information 
useful in cross-examination, see sec. 27.382. 

27.467  Right to confrontation does not 
necessarily confer right to 
discovery of otherwise privileged 
information 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531. 

27.468  Right to compulsory process 

 For cases dealing with this subject, see sec. 30.8. 

27.469  Constitutionality of notice and 
demand statutes, under which 
prosecutor provides notice to 
defendant of intent to use 
declarant's out-of-court statements, 
after which defendant is given 
period to object to admission of 
statements absent declarant's 
appearance live at trial 

 For cases dealing with this subject, see sec. 
27.254. 

27.47  Other Matters (cont'd) 

27.471  Avoiding confrontation problem in 
joint trial of defendant and 
accomplice, in which accomplice's 
out-of-court confession has been 
introduced, by use of instruction 
limiting jury's consideration of 
accomplice's out-of-court 
confession implicating defendant 
to question of accomplice's guilt 
(Bruton problem) 
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27.4711  In general 

 Gray v. Maryland, 118 S. Ct. 1151 (1998): 1997 
Term, p. 27-7, sec. 27.453. 

 Cruz v. New York, 107 S. Ct. 1714 (1987): 1986 
Term, p. 177, sec. 8.6832. 

 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 
(Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354. 

27.4712  When accomplice's confession 
interlocks with defendant's 

 Cruz v. New York, 107 S. Ct. 1714 (1987): 1986 
Term, p. 177, sec. 8.6832. 

27.4713  When confession redacted to 
eliminate all references to 
defendant's existence 

 For cases dealing with this subject, see sec. 
27.472. 

27.4714  When confession redacted to 
substitute blanks and/or the 
word "delete" for defendant's 
proper name 

 For cases dealing with this subject, see sec. 
27.473. 

27.4715  Sufficiency of instruction to 
obviate confrontation problem 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

27.4716  When instruction required 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

27.472  Avoiding confrontation problems 
by redacting accomplice's out-of-
court confession admitted at joint 
trial of defendant and accomplice 
to omit all references to defendant's 
existence and then giving 
instruction limiting jury's 
consideration of confession to 
question of accomplice's guilt 

 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). 

 Gray v. Maryland, 118 S. Ct. 1151 (1998): 1997 
Term, p. 27-7, sec. 27.453. 

 Richardson v. Marsh, 107 S. Ct. 1702 (1987): 1986 
Term, p. 178, sec. 8.684. 

 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 
(Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 85, sec. 8.562. 

 For cases dealing with avoiding the need for 
severance by redacting accomplice's out-of-court 
confession to omit all references to defendant, see. 
sec. 6.9353. 

27.473  Confrontation problem not avoided 
by redacting accomplice's out-of-
court confession admitted at joint 
trial of defendant and accomplice 
to substitute blanks and word 
"delete" for defendant's proper 
name and then instructing jury to 
consider accomplice's confession 
only on question of accomplice's 
guilt 

 Gray v. Maryland, 118 S. Ct. 1151 (1998): 1997 
Term, p. 27-7, sec. 27.453. 

27.474  Avoiding confrontation problem in 
admission of codefendant's 
statement against him by 
conducting single trial before 
multiple juries 

 For cases dealing with this subject, see sec. 
27.2344. 

27.475  Right does not apply in civil cases 

 Town of Geneva v. Tills, 129 Wis. 2d 167, 384 
N.W.2d 701 (1986): 1985 Term, p. 136, sec. 8.685. 

27.476  Sending investigative report, which 
contains hearsay statements of 
nontestifying declarant, to jury 
during deliberations 

 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 
(Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232. 

27.477  Right to confront witnesses 
includes right to be present at all 
stages of trial 
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 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

27.478  No right to have defense witness 
invoke privilege against self-
incrimination in front of jury 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

27.479  No right to have jury instructed 
that adverse inference may be 
drawn from defense witness's 
invocation of privilege against self-
incrimination 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

27.48  Other matters (cont'd) 

27.481  Denial of right to confrontation by 
prosecutor's use of leading 
questions 

 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 
(Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.3612. 

27.482  Need for interpreter for one who 
does not understand English 

 For cases dealing with this subject, see sec. 
30.971. 

27.483  Right to confrontation does not 
require state to produce any 
particular witness 

 For cases dealing with this subject, see sec. 
27.161. 

27.484  Right not denied or 
unconstitutionally burdened by 
permitting prosecutor in closing 
argument to call jury's attention to 
fact that defendant, who testified, 
had opportunity to hear all other 
witnesses testify and to tailor his 
own testimony accordingly 

 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 
Term, p. 8-33, sec. 8.4361. 

27.485  Defendant's right to confrontation 
denied when factfinder relies on 
facts not in evidence to make 
decision 

 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 
686 N.W.2d 712, at ¶22. 

27.486  Consistency, with right to 
confrontation, of court's 
prohibition on defendant looking 
at victim during her sentencing 
statement 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶51-59. 

27.487  Protecting right to confrontation 
when expert bases opinion on 
reports, opinions, studies, etc., or 
others 

 For cases dealing with this subject, see sec. 
27.373. 
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Chapter 28  
Right to Present a Defense 
 
 
 
28.1  General Principles Relating To Right To 

Present A Defense 

28.11  In General 

 Fry v. Pliler, 127 S. Ct. 2321 (2007). 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 United States v. Scheffer, 118 S. Ct. 1261 (1998): 
1997 Term, p. 28-1, sec. 28.42. 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 28-1, sec. 28.11. 

 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 
Term, p. 28-1, sec. 28.11. 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 28-1, sec. 28.11. 

 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 
Term, p. 165, sec. 8.51. 

 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 
Term, p. 129, sec. 8.51. 

 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 
Term, p. 174, sec. 8.51. 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 114, sec. 8.51. 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶30-31. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶20, 63. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶39-43. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶33-34. 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶35. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶157-172, 185-193. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶25. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶70. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶14-16, 52. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 
(1999): 1998 Term, p. 14-14, sec. 14.321. 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 20-3, sec. 20.8331. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 
(1983): 1983 Term, p. 108, sec. 5.141. 

 State ex rel. Green Bay Newspaper Co. v. Circuit 
Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 
Term, p. 225, sec. 13.75. 

 State v. Brown, 96 Wis. 2d 238, 291 N.W.2d 528 
(1980): 1979 Term, p. 104, sec. 8.71. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 104, sec. 8.71. 
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 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 81, sec. 8.521. 

 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 81, sec. 8.521. 

 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 
(1978): 1977 Term, p. 63, sec. 8.54. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶7-9, 20. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶13. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶33. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶22. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶32-33. 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶24. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶25. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶14. 

 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 
680 N.W.2d 362, at ¶25. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶32. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶9. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶15-
17. 

 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 
608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 
19.311. 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 
(Ct. App. 1998): 1998 Term, p. 8-16, sec. 8.14232. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212. 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 28-1, sec. 28.11. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 
(Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 28-1, sec. 28.11. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-3, sec. 18.512. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 155, sec. 10.62. 

 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 
(Ct. App. 1984): 1983 Term, p. 175, sec. 8.572. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 104, sec. 8.71. 

 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 
(Ct. App. 1979): 1979 Term, p. 104, sec. 8.71. 
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 Milenkovic v. State, 86 Wis. 2d 272, 272 N.W.2d 
320 (Ct. App. 1978): 1978 Term, p. 81, sec. 8.521. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 81, sec. 8.521. 

 For cases dealing with the general principles for 
determining when a defendant has a constitutional 
right to present expert testimony and scientific 
evidence, see sec. 28.41. 

28.12  Generally, There Is No Right To 
Present Evidence Inadmissible Under 
Standard Rules Of Evidence 

28.121  In general 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 28-1, sec. 28.121. 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 28-1, sec. 28.11. 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶39-43. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶33-34. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶50, 52. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶7-9, 20. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶33. 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶24. 

28.122  Irrelevant or incompetent evidence 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶40. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶33-34. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶176. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 
(1990): 1989 Term, p. 13-4, sec. 13.381. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 
(1985): 1984 Term, p. 150, sec. 8.511. 

 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 
(1983): 1983 Term, p. 108, sec. 5.141. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶33. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶24. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 
(Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 
(Ct. App. 1994): 1994 Term, p. 13-6, sec. 13.3811. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 
(Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611. 
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 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 150, sec. 8.511. 

28.123  Evidence whose probative value is 
outweighed by prejudicial effect or 
other countervailing factors 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 28-1, sec. 28.121. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶15. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 20-3, sec. 20.8331. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶33. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶33. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶13. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶45-49. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶9. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶16. 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212. 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 

28.124  Hearsay evidence 

 For cases dealing with this subject, see sec. 28.3. 

28.125  Cumulative evidence 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 28-1, sec. 28.121. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶33. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

28.126  Marginally relevant evidence 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

28.127  Repetitive evidence 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

28.128  But right to present a defense may 
in some cases require admission of 
testimony or other evidence that 
would otherwise be excluded under 
applicable evidentiary rules 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶13. 

28.13  Must Evidence Be "Critical" To 
Defense? 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶172. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶70. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

28.14  Other General Principles 

28.141  No right to present evidence 
attacking credibility based on prior 
alleged false statement 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 
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28.142  Right does not necessarily 
encompass requirement that jury 
consider defendant's affirmative 
defense 

 Gilmore v. Taylor, 113 S. Ct. 2112 (1993): 1992 
Term, p. 10-11, sec. 10.693. 

28.143  Accused's right to pretrial 
discovery in order to be able to 
present relevant evidence and 
witnesses in defense of criminal 
charge 

 For cases dealing with this subject, see sec. 
28.641. 

28.144  Defendant's Right To Fair 
Opportunity To Defend Against 
State's Charges Requires Trial 
Court To Resolve Close Questions 
Of Admissibility Of Evidence In 
Favor Of Inclusion, Not Exclusion 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

28.145  In exercising right, defendant must 
comply with established rules of 
procedure designed to insure 
fairness and reliable ascertainment 
of truth 

28.1451  In general 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶30-31. 

 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 
634 N.W.2d 922, 2001 Term WCA-60, at ¶15. 

28.1452  Rules relating to pretrial 
discovery and disclosure 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶30-31. 

28.146  Constitution does not guarantee 
right to particular defense 
defendant desires 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶25. 

28.147  Source of right 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶27. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶13. 

28.148  Right is abridged by evidence rules 
that infringe upon weighty interest 
of accused and are arbitrary or 
disproportionate to purpose they 
are designed to server 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

28.149  Right is abridged by "voucher 
rule," which bars parties from 
impeaching their own witnesses 

 For cases dealing with this subject, see sec. 
28.697. 

28.15  Other General Principles (cont'd) 

28.151  Denial of right to present defense 
by appellate court's recognition, on 
appeal from judgment of 
conviction, of new element of 
offense of which defendant was 
previously unaware and, with 
respect to which, he therefore was 
unable to present a defense at time 
of trial 

 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 
714 N.W.2d 238, at ¶5-8. 

28.152  Right to present defense not denied 
by trial court's requiring defendant 
to make offer of proof before he or 
she is permitted to introduce 
evidence 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶38. 

28.2  When Defense Witness Invokes Fifth 
Amendment 

28.21  Sustaining Defense Witness's 
Invocation Of Fifth Amendment 
Privilege 

28.211  In general 
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 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 156, sec. 8.791. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 101, sec. 8.662. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992): 1991 Term, p. 28-1, sec. 28.211. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 28-1, sec. 28.21. 

 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 
(Ct. App. 1979): 1979 Term, p. 106, sec. 8.73. 

 For cases dealing generally with the sustaining 
of a witness's invocation of the privilege against 
self-incrimination, see sec. 24.21. 

28.212  No right to immunize witness to 
obtain testimony 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 101, sec. 8.662. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 82, sec. 8.524. 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 28-1, sec. 28.212. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 82, sec. 8.524. 

 For cases dealing generally with supplanting the 
privilege against self-incrimination by a grant of 
immunity, see sec. 24.7. 

28.213  Defendant's right to new trial when 
defense witness who invokes fifth 
amendment privilege at 
defendant's trial later states that he 
is willing to testify without 
invoking privilege 

 For cases dealing with the question of whether a 
defendant is entitled to a new trial on the basis of 
newly discovered evidence when a defense 
witness who has invoked his fifth amendment 
privilege and refused to testify at the defendant's 
trial later states a willingness to testify at a new 
trial without invoking his fifth amendment 
privilege, see sec. 10.12311. 

28.22  Striking Testimony Of Defense 
Witness Who Invokes Fifth 
Amendment On Cross-Examination 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 97, sec. 8.54. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 40, sec. 4.37. 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 47, sec. 4.37. 

 For cases dealing generally with striking the 
testimony of a witness who invokes fifth 
amendment privilege, see sec. 20.3523. 

28.23  No Right To Require Defense Witness 
To Invoke Fifth Amendment Privilege 
In Presence Of Jury 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 
(Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

28.24  No Right To Have Jury Instructed That 
Adverse Inference May Be Drawn From 
Defense Witness's Invocation To Fifth 
Amendment Privilege 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 
(Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521. 

28.3  Exclusion Of Hearsay Evidence Offered By 
Defendant 

28.31  In General 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 United States v. Scheffer, 118 S. Ct. 1261 (1998): 
1997 Term, p. 28-1, sec. 28.31. 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 28-1, sec. 28.121. 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 28-2, sec. 28.31. 
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 Green v. Georgia, 99 S. Ct. 2150 (1979): 1979 Term, 
p. 104, sec. 8.72. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶157-172, 185-193. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶33-34. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶69-73. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 
276 (1987): 1987 Term, p. 15-3, sec. 15.412. 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 151, sec. 8.52. 

 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 
(1983): 1982 Term, p. 138, sec. 8.52. 

 State v. Brown, 96 Wis. 2d 238, 291 N.W.2d 528 
(1980): 1979 Term, p. 105, sec. 8.72. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 105, sec. 8.72. 

 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 
706 N.W.2d 181, at ¶9. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶20-
24. 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 28-1, sec. 28.31. 

 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 
432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393. 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52. 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 139, sec. 8.52. 

 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 
(Ct. App. 1982): 1981 Term, p. 114, sec. 8.52. 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 105, sec. 8.72. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 82, sec. 8.522. 

28.32  Exclusion Of Particular Types Of 
Hearsay 

28.321  Hearsay statement against 
declarant's penal interest 
exculpating defendant 

 Green v. Georgia, 99 S. Ct. 2150 (1979): 1979 Term, 
p. 104, sec. 8.72. 

 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 
N.W.2d 374, 2002 Term WSC-22, at ¶33-34. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶69-73. 

 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 
276 (1987): 1987 Term, p. 15-3, sec. 15.412. 

 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 
256 (1984): 1984 Term, p. 151, sec. 8.52. 

 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 
(1983): 1982 Term, p. 138, sec. 8.52. 

 State v. Brown, 96 Wis. 2d 238, 291 N.W.2d 528 
(1980): 1979 Term, p. 105, sec. 8.72. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 105, sec. 8.72. 

 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 
403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶11. 

 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 
432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393. 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52. 

 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 
(Ct. App. 1982): 1981 Term, p. 114, sec. 8.52. 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 105, sec. 8.72. 

 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. 
App. 1978): 1978 Term, p. 82, sec. 8.522. 

28.322  Defendant's hearsay statement 

 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 
(Ct. App. 1982): 1982 Term, p. 139, sec. 8.52. 
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28.323  Hearsay statement regarding 
complainant's sexual behavior prior 
to alleged assault when expert 
testified that complainant's post-
assault behavior was consistent 
with that of child sexual assault 
victims 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶20-
24. 

28.4  Exclusion Of Expert Testimony And 
Scientific Evidence Offered By Defendant 

28.41  General Principles For Determining 
When Defendant Has Constitutional 
Right To Present Expert Testimony 
And Scientific Evidence 

28.411  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶5, 27-28. 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶27, 35. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶70. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶7-9. 

28.42  Psychiatric Evidence Relating To 
Defendant's State Of Mind 

28.421  In guilt phase of trial, offered, e.g., 
to negate mental element of offense 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 18-4, sec. 18.5312. 

 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 
(1985): 1984 Term, p. 115, sec. 5.8421. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 
(Ct. App. 1984): 1983 Term, p. 175, sec. 8.55. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 87, sec. 5.841. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 139, sec. 11.2121 and 
p. 142, sec. 11.243. 

 For cases dealing generally with the admission 
of psychiatric evidence relating to the defendant's 
state of mind in guilt phase of trial, see sec. 18.53. 

28.422  In insanity phase of trial 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 For cases dealing generally with the admission 
of psychiatric evidence relating to the defendant's 
state of mind in insanity phase of trial, see sec. 
18.54. 

28.43  Polygraph Evidence 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 United States v. Scheffer, 118 S. Ct. 1261 (1998): 
1997 Term, p. 28-1, sec. 28.42. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 98, sec. 8.56. 

 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 62, sec. 5.83. 

 For cases dealing generally with the 
admissibility of polygraph evidence, see sec. 18.3. 

28.44  Expert Testimony On Identification 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶26-37. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 18-2, sec. 18.523. 

 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 
(Ct. App. 1988): 1988 Term, p. 18-3, sec. 18.512. 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 131, sec. 5.882. 
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 For cases dealing generally with the admission 
of expert testimony relating to the credibility of an 
identification, see sec. 20.812. 

28.45  Other Expert Testimony And Scientific 
Evidence 

28.451  Expert testimony on sleep when 
defendant accused of sexually 
assaulting unconscious victim 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

28.452  Expert opinion regarding whether 
victim could have slept through 
sexual assault 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

28.453  Blood-alcohol chart 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 13-2, sec. 13.3614. 

28.454  Defendant's "psycho-social" history 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

28.455  Expert testimony regarding 
recantation of sexual assault victim 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶27, 30-32. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73. 

28.456  Expert testimony regarding 
reliability of interview technique 
used with child sexual assault 
victim 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶27, 30-32. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73. 

28.457  Expert testimony regarding 
defendant's blood alcohol content 
based, in part, on preliminary 
breath test 

 For cases dealing with this subject, see sec. 
44.5652. 

28.5  Exclusion Of Other Types Of Evidence 
Offered By Defendant 

28.51  Evidence Offered To Show That 
Someone Other Than Defendant 
Committed Crime Charged 

28.511  In general 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶23-30. 

 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 
(Ct. App. 1994): 1994 Term, p. 13-6, sec. 13.3811. 

 For cases dealing generally with the 
admissibility of evidence tending to show that 
someone other than the defendant committed the 
crime charged, see sec. 13.381. 

28.512  Evidence of motive and 
opportunity for others to commit 
crime with which defendant is 
charged 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 118, sec. 5.893. 

28.513  Evidence, in case raising defense of 
mistaken identity, of other suspects 
matching defendant's description 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 

28.514  Victim's reaction upon seeing 
photograph of person who 
defendant claims was assailant 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 28-2, sec. 28.51. 

28.515  In case involving charges of 
numerous burglaries occurring 
about the same time and in same 
area, evidence that defendant was 
identified by victim of similar 
burglary at about same time and in 
same area, but identification was 
mistaken because defendant was 
incarcerated at time of that burglary 
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 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 
710 N.W.2d 514, at ¶23-30. 

28.516  Right to present defense is violated 
by evidence rule under which 
defendant may not introduce proof 
of third-party guilt if prosecution 
has introduced forensic evidence 
that, if believed, strongly supports 
guilt 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

28.52  Evidence Of Victim's Prior Sexual 
Conduct In Sexual Assault Prosecution 
(Including Prior Sexual Assaults On 
Victim) 

28.521  In general 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29. 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶18-29. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 
600 (1990): 1989 Term, p. 20-3, sec. 20.8331. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 
165 (1988): 1988 Term, p. 13-3, sec. 13.3612. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶11-18. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶1-
31. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821. 

 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 
(Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33. 

 For cases dealing generally with the 
admissibility of evidence of the prior sexual 
conduct of a sexual assault victim, see sec. 13.3611. 

 For cases dealing with cross-examination 
regarding the complainant's prior sexual conduct 
in sex crimes case, see sec. 16.15. 

 For cases dealing generally with the rape shield 
law, see sec. 20.83. 

 For cases dealing generally with limitations on 
questioning regarding a victim's prior sexual 
conduct, see sec. 20.38332. 

 For cases dealing with the limitations imposed 
by the constitutional right of confrontation on the 
exclusion of evidence of the prior sexual conduct 
of a sexual assault victim, see sec. 27.33. 

28.522  Evidence of victim's prior sexual 
conduct with defendant to establish 
motive for alleged false allegation 
of sexual assault 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

28.523  Evidence of prior sexual assault on 
child-victim to show victim's 
alternative source of sexual 
knowledge 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 
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28.524  Evidence of prior sexual assault on 
victim to show source of physical 
injury allegedly caused by sexual 
assault being tried 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

28.525  Evidence of complainant's sexual 
behavior prior to alleged assault 
when expert has testified that post-
assault behavior was consistent 
with that of child sexual assault 
victim 

 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 
N.W.2d 112, 2001 Term WSC-58, at ¶18-29. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶1-
31. 

28.526  Other and related matters 

 For cases dealing generally with the 
admissibility of evidence of the prior sexual 
conduct of a sexual assault victim, see sec. 13.3611. 

 For cases dealing with cross-examination 
regarding the complainant's prior sexual conduct 
in sex crimes case, see sec. 16.15. 

 For cases dealing generally with the rape shield 
law, see sec. 20.83. 

 For cases dealing generally with limitations on 
questioning regarding a victim's prior sexual 
conduct, see sec. 20.38332. 

 For cases dealing with the limitations imposed 
by the constitutional right of confrontation on the 
exclusion of evidence of the prior sexual conduct 
of a sexual assault victim, see sec. 27.33. 

28.53  Evidence That Defendant Was 
Acquitted Of Related Crime 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 98, sec. 8.571. 

 For cases dealing generally with the 
admissibility of evidence that the defendant was 
acquitted of a related crime, see sec. 13.383. 

28.54  Evidence In Drunk Driving Case That 
Defendant Asked For, But Was Denied, 
Alternative Test 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 210, sec. 13.6342. 

28.55  Evidence Concerning Physical And 
Psychological Environment In Which 
Defendant's Confession Was Obtained, 
Offered To Show That Confession Was 
Unreliable 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 
Term, p. 130, sec. 8.572. 

28.56  Evidence Of Department's Failure To 
Conduct Periodic Reexamination In 
Court Hearing On Whether Sex Crimes 
Commitment Should Be Continued 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 
6.6423. 

28.57  Evidence Regarding Violent Character 
And Prior Violent Acts Of Victim 
When Defendant Claims Self-Defense 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶22-24. 

 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 
(Ct. App. 1984): 1983 Term, p. 175, sec. 8.572. 

 For cases dealing generally with the 
admissibility of evidence regarding the violent 
character and prior violent acts of the victim when 
the defendant claims self-defense, see secs. 40.341 
and 40.342. 

28.58  Other Evidence 

28.581  Hypnotically-Refreshed Testimony 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 United States v. Scheffer, 118 S. Ct. 1261 (1998): 
1997 Term, p. 28-7, sec. 28.54. 

 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 
Term, p. 183, sec. 8.95. 
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 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

28.582  Prior inconsistent statement of 
state's witness 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶5-16. 

28.583  In prosecution for misconduct in 
public office, evidence that others 
were engaging in same conduct 
(e.g., using state resources to 
promote candidate for office) or 
that defendant believed others 
were engaging in same conduct 

 For cases dealing with this subject, see secs. 
35.23342 and 35.23343. 

28.59  Other Evidence (cont'd) 

28.591  Defendant's mental health history 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842. 

28.592  Evidence that defendant has not 
engaged in other criminal conduct 

28.5921  In general 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

28.5922  Evidence that defendant has 
not sexually assaulted other 
available children in 
prosecution for sexual assault 
of a child 

 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 
(Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221. 

28.593  Evidence of sexual assault victim's 
prior untruthful allegations of 
sexual assault 

 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 
(Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342. 

28.594  Defendant's "psycho-social" history 

 For cases dealing with this subject, see sec. 
28.454. 

28.595  Evidence of intoxication offered to 
show defendant did not have 
mental state that is element of 
crime 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 28-2, sec. 28.51. 

28.596  Evidence offering explanation or 
defendant's failure to testify 

 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 
(Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382. 

28.597  Testimony from co-defendants or 
co-participants in crime 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 United States v. Scheffer, 118 S. Ct. 1261 (1998): 
1997 Term, p. 28-8, sec. 28.55. 

28.598  Evidence of defendant's 
incarceration to establish defense 
of inability to pay in prosecution 
for failure to support 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

28.599  Evidence regarding violent 
character and prior violent acts of 
victim when defendant claims self-
defense 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶22-24. 

28.6  Other Matters Relating To Right To Present 
A Defense 

28.61  Accused's Right To Testify In Own 
Behalf 

 For cases dealing with this subject, see sec. 30.6. 

28.62  Prosecutor's And Other Government 
Agencies' Interference With 
Defendant's Right To Present 
Witnesses In His Defense 

28.621  Prosecutorial Intimidation Of 
Defense Witnesses 
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 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 82, sec. 8.525. 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

 For cases dealing generally with defense access 
to witnesses, see sec. 8.83. 

 For cases dealing with due process limitations 
on a prosecutor's intimidation of defense 
witnesses, see sec. 22.4534. 

28.622  Deportation Of Material Witness 

 For cases dealing with this subject, see sec. 
22.422. 

28.63  Waiver Of Right To Present Evidence 
In One's Defense 

28.631  In general 

28.632  Need for "informed and knowing" 
waiver of right 

 Schriro v. Landrigan, 127 S. Ct. 1933 (2007). 

28.64  Accused's Right Of Access To 
Witnesses And Evidence In Order To 
Effectuate Right To Present Witnesses 
In His Defense 

28.641  Right to pretrial discovery and 
access to witnesses and evidence in 
general 

 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 
(1996): 1995 Term, p. 11-15, sec. 11.721. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 
(Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922. 

 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 
(Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642. 

 For cases dealing generally with a defendant's 
constitutional right to pretrial discovery, see sec. 
6.891. 

28.642  Right to hire expert witness at 
state's expense 

28.6421  In general 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
28-2, sec. 28.61. 

28.6422  Child psychologist 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

28.6423  Pediatrician 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

28.6424  Psychiatrist 

 For cases dealing with the defendant's right to 
the services of a psychiatrist to testify on his 
behalf, see sec. 6.6422. 

28.643  Right of access to victim's mental 
health treatment records 

 For cases dealing with this subject, see secs. 
6.8921 and 6.893. 

28.644  Right to pretrial psychological 
examination of victim 

28.6441  In general 

 For cases dealing with this subject, see sec. 
6.89171. 

28.6442  When state gives notice it 
intends to introduce evidence 
generated by psychological 
examination of the victim by 
state's experts 

 For cases dealing with this subject, see sec. 
6.89172. 

28.6443  When state uses psychological 
examination of victim to obtain 
order allowing victim to testify 
through videotaped deposition 
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 For cases dealing with this subject, see sec. 
6.89174. 

28.6444  When state introduces evidence 
that sexual assault victim's 
post-assault behavior is 
consistent with that of sexual 
assault victim 

 For cases dealing with this subject, see sec. 
6.89173. 

28.645  Accused's right to services of 
psychiatrist to testify on his behalf 

 For cases dealing with this subject, see sec. 
6.6422. 

28.646  Defendant's right to have trial court 
make in camera inspection of 
documents or records (e.g., victim's 
mental health treatment records) 
that are privileged or protected or 
in the possession of third parties to 
determine whether they contain 
evidence necessary to effectuate 
defendant's right to present 
witnesses in his defense 

 For cases dealing with this subject, see sec. 6.893. 

28.65  Harmless error 

28.651  Applicability of harmless error 
analysis to denial of right 

28.6511  In general 

 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 
Term, p. 130, sec. 8.591. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶26. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶16. 

28.6512  Harmless error rule is not 
applicable where exclusion of 
evidence deprived defendant of 
necessary element of defense 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

28.652  Finding of harmless error under 
particular circumstances 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶27-29. 

28.66  Right To Compulsory Process 

 For cases dealing with this subject, see sec. 30.8. 

28.67  Precluding Defense Witness's 
Testimony As Sanction For Notice Or 
Discovery Violation 

28.671  In general 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 28-1, sec. 28.121. 

 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 
Term, p. 28-2, sec. 28.611. 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 28-2, sec. 28.61. 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶40-46. 

28.672  Failure to provide notice of alibi 

 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 
Term, p. 28-2, sec. 28.611. 

 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶18-
23. 

28.673  Failure to provide witness's report 

 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 
Term, p. 28-2, sec. 28.611. 

28.674  Failure to identify defense 
witnesses in response to pretrial 
discovery request 

 For cases dealing with this subject, see sec. 
6.8642. 

28.675  Failure to timely disclose name of 
witness prior to trial 
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 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶18-
23. 

28.676  Failure to provide notice of intent 
to introduce evidence of victim's 
prior sexual conduct 

 For cases dealing with this subject, see sec. 
20.8312. 

28.677  Failure to comply with order to 
disclose evidence defendant 
intends to introduce to support 
claim of self-defense 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶40-46. 

28.68  Appellate Review Of Issues Relating 
To Right To Present A Defense 

 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 
725 N.W.2d 930, at ¶18. 

 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 
N.W.2d 370, at ¶26. 

 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 
N.W.2d 881, at ¶29, 173, 185. 

 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 
643 N.W.2d 777, 2001 Term WSC-97, at ¶16, 49. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶7. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶9. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶22. 

 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 
611, 718 N.W.2d 269, at ¶33. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶13. 

 State v. Wright, 2003 WI App 252, 268 Wis. 2d 
694, 673 N.W.2d 386, at ¶42. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶44. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶17. 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

28.69  Other Matters 

28.691  No right to have co-defendant tried 
first or separately so he will testify 
at defendant's trial 

 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 
(Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121. 

 State v. Anastas, 107 Wis. 2d 270, 320 N.W.2d 15 
(Ct. App. 1982): 1981 Term, p. 70, sec. 4.8231. 

 For cases dealing generally with the order in 
which severed defendants will be tried, see sec. 
6.982. 

28.692  Failure to submit critical defense 
exhibits to jury 

 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.62. 

28.693  Trial court does not deny right to 
present defense by simply 
sustaining objections to form of 
questions asked by defense counsel 
attempting to elicit defense 

 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 
(Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61. 
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28.694  Right to present a defense may be 
violated by amendment of 
information on day of trial 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

28.695  Defendant's right to disclosure of 
exculpatory evidence in possession 
of prosecutor or other entity 

 For cases dealing with this subject, see sec. 6.81. 

28.696  Right to present defense not 
violated by enforcement of pretrial 
discovery rules 

28.6961  In general 

28.6962  Rule requiring defendant to 
provide prosecutor with 
defense expert's findings or 
subject matter of defense 
expert's testimony 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

28.697  Enforcement of state "voucher 
rule," which bars parties from 
impeaching their own witnesses 

 Holmes v. South Carolina, 126 S. Ct. 1727 (2006). 

 United States v. Scheffer, 118 S. Ct. 1261 (1998): 
1997 Term, p. 28-1, sec. 28.31. 

28.698  Ways in which defendant can 
gather information and evidence to 
use in his defense 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶21. 

http://www.wicourts.gov/html/ca/97/97-3148.htm�
http://supct.law.cornell.edu/supct/html/04-1327.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32310�


29-1 

Chapter 29  
Right to be Free from Double Jeopardy 
 
 
 
29.1  General Principles Relating To Double 

Jeopardy 

29.11  Federal Constitutional Provisions, And 
Its Interpretation By United States 
Supreme Court, Is Applicable And 
Controls Interpretation Of State 
Constitutional Provision 

29.111  In general 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 36, sec. 3.611. 

 Illinois v. Vitale, 100 S. Ct. 2260 (1980): 1979 Term, 
p. 36, sec. 3.61. 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶15. 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶33. 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶21. 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶18. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶15. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶19. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 29-1, sec. 29.111. 

 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 
329 (1998): 1997 Term, p. 35-10, sec. 35.4221. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 29-1, sec. 29.11. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-1, sec. 29.11. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-7, sec. 29.4112. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Turley, 128 Wis. 2d 39, 381 N.W.2d 309 
(1986): 1985 Term, p. 51, sec. 3.611. 

 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 
(1985): 1985 Term, p. 52, sec. 3.611. 

 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 
145 (1985): 1984 Term, p. 66, sec. 3.611. 

 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 
96 (1984): 1983 Term, p. 66, sec. 3.611. 

 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 
470 (1983): 1983 Term, p. 67, sec. 3.611. 

 State v. Jackson, 110 Wis. 2d 548, 329 N.W.2d 182 
(1983): 1982 Term, p. 54, sec. 3.611. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 36, sec. 3.61. 

 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 
(1979): 1978 Term, p. 32, sec. 3.61. 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶5. 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶11. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶13. 

 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 
650 N.W.2d 844, 2002 Term WCA-53, at ¶8. 
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 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶11. 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶32. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶21. 

 State v. Willett, 2000 WI App 212, 238 Wis. 2d 
621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶4. 

 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 
614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622. 

 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 
(Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.11. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 29-3, sec. 29.223. 

 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 29-5, sec. 29.4331. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-1, sec. 29.11. 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.11. 

 State v. Harris, 161 Wis. 2d 758, 469 N.W.2d 207 
(Ct. App. 1991): 1990 Term, p. 29-3, sec. 29.432. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 29-1, sec. 29.11. 

 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 
(Ct. App. 1987): 1986 Term, p. 64, sec. 3.611. 

 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 
(Ct. App. 1983): 1983 Term, p. 67, sec. 3.611. 

 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 
506 (Ct. App. 1983): 1983 Term, p. 67, sec. 3.611. 

 State v. Dean, 111 Wis. 2d 361, 330 N.W.2d 630 
(Ct. App. 1983): 1982 Term, p. 54, sec. 3.611. 

 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 
155 (Ct. App. 1982): 1982 Term, p. 54, sec. 3.611. 

 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 
(Ct. App. 1981): 1980 Term, p. 36, sec. 3.611. 

 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 
(Ct. App. 1981): 1980 Term, p. 36, sec. 3.611. 

 State v. North, 91 Wis. 2d 507, 283 N.W.2d 457 
(Ct. App. 1979): 1979 Term, p. 36, sec. 3.61. 

 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 
(Ct. App. 1979): 1978 Term, p. 32, sec. 3.61. 

 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 
(Ct. App. 1978): 1978 Term, p. 32, sec. 3.61. 

29.112  Grady v. Corbin rejected and 
United States v. Dixon embraced as 
statement of protection afforded by 
state constitution 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

29.113  Court of appeals will not fashion 
stricter interpretation of 
Wisconsin's double jeopardy 
provision than that given to federal 
provision 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

29.12  Purpose Of Double Jeopardy Clause; 
Interests Embodied In, And Served By, 
Double Jeopardy Clause 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 29-1, sec. 29.12. 

 Grady v. Corbin, 110 S. Ct. 2084 (1990): 1989 
Term, p. 29-1, sec. 29.12. 
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 Justices of Boston Municipal Court v. Lydon, 104 S. 
Ct. 1805 (1984): 1983 Term, p. 67, sec. 3.612. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 36, sec. 3.612. 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶10, 22. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶15. 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶8. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-7, sec. 29.4112. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 
145 (1985): 1984 Term, p. 66, sec. 3.612. 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶11. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶23. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶11. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶24. 

 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 
N.W.2d 34, 2000 Term WCA-121, at ¶10. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 29-13, sec. 29.7722. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 
(Ct. App. 1987): 1986 Term, p. 64, sec. 3.612. 

 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 
(Ct. App. 1981): 1980 Term, p. 36, sec. 3.612. 

29.13  Scope Of Double Jeopardy Protection 
In General 

29.131  In general 

 Monge v. California, 118 S. Ct. 2246 (1998): 1997 
Term, p. 29-1, sec. 29.13. 

 Hudson v. United States, 118 S. Ct. 488 (1997): 
1997 Term, p. 29-1, sec. 29.13. 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 29-1, sec. 29.13. 

 Grady v. Corbin, 110 S. Ct. 2084 (1990): 1989 
Term, p. 29-1, sec. 29.13. 

 United States v. Halper, 109 S. Ct. 1892 (1989): 
1988 Term, p. 29-1, sec. 29.13. 

 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, 
p. 70, sec. 3.663. 

 Justices of Boston Municipal Court v. Lydon, 104 S. 
Ct. 1805 (1984): 1983 Term, p. 75, sec. 3.693. 

 United States v. One Assortment of 89 Firearms, 104 
S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131. 

 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 
Term, p. 44, sec. 3.615. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 37, sec. 3.615. 

 United States v. Ward, 100 S. Ct. 2636 (1980): 1979 
Term, p. 108, sec. 8.821. 

 Illinois v. Vitale, 100 S. Ct. 2260 (1980): 1979 Term, 
p. 37, sec. 3.641. 

 Whalen v. United States, 100 S. Ct. 1432 (1980): 
1979 Term, p. 36, sec. 3.62. 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶16. 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶33. 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶16. 
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 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶19. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶20. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶20. 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶8. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 
329 (1998): 1997 Term, p. 35-10, sec. 35.4221. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 
145 (1985): 1984 Term, p. 67, sec. 3.621. 

 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 
96 (1984): 1983 Term, p. 68, sec. 3.615. 

 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 
470 (1983): 1983 Term, p. 68, sec. 3.615. 

 State v. Bohacheff, 114 Wis. 2d 402, 338 N.W.2d 
466 (1983): 1983 Term, p. 232, sec. 12.7621. 

 State v. Jackson, 110 Wis. 2d 548, 329 N.W.2d 182 
(1983): 1982 Term, p. 55, sec. 3.615. 

 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 
(1981): 1980 Term, p. 39, sec. 3.631. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 36, sec. 3.62. 

 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 
(1980): 1979 Term, p. 36, sec. 3.62. 

 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 
(1980): 1979 Term, p. 36, sec. 3.62. 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 32, sec. 3.62. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶13. 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶5. 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶15. 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶5. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶7. 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶7. 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶7. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶18. 

 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 
620 N.W.2d 435, 2000 Term WCA-111, at ¶4. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶5. 

 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 
628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶4. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 
(Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 
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 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 
(Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793. 

 In Interest of Craig S.G., 209 Wis. 2d 65, 561 
N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, 
sec. 29.788. 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 

 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 
499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787. 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-3, sec. 6.1713. 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

 State v. Harris, 161 Wis. 2d 758, 469 N.W.2d 207 
(Ct. App. 1991): 1990 Term, p. 29-3, sec. 29.432. 

 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 
497 (Ct. App. 1990): 1989 Term, p. 29-1, sec. 29.13. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 29-1, sec. 29.13. 

 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 
(Ct. App. 1987): 1986 Term, p. 64, sec. 3.615. 

 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 
506 (Ct. App. 1983): 1983 Term, p. 72, sec. 3.6914. 

 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 
155 (Ct. App. 1982): 1982 Term, p. 55, sec. 3.615. 

 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 
(Ct. App. 1981): 1980 Term, p. 37, sec. 3.615. 

 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 
(Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131. 

 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 
N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 38, sec. 
3.615. 

29.132  Scope of protection against 
multiple punishments 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶16. 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶6. 

29.14  What Constitutes Jeopardy 

29.141  Meaning of "jeopardy" 

29.1411  Denotes risk associated with 
proceedings essentially 
criminal in nature 

 Hudson v. United States, 118 S. Ct. 488 (1997): 
1997 Term, p. 29-1, sec. 29.1421. 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 10-25, sec. 10.711. 

 United States v. One Assortment of 89 Firearms, 104 
S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶20. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 
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 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 
145 (1985): 1984 Term, p. 67, sec. 3.621. 

 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 
470 (1983): 1983 Term, p. 73, sec. 3.6915. 

 In Matter of the Disciplinary Proceedings Against 
Rabideau, 102 Wis. 2d 16, 306 N.W.2d 1 (1981): 1980 
Term, p. 37, sec. 3.6131. 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 27, sec. 3.61. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶7. 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641. 

 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. 
App. 1983): 1983 Term, p. 72, sec. 3.6913. 

 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 
(Ct. App. 1983): 1983 Term, p. 74, sec. 3.6923. 

 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 
155 (Ct. App. 1982): 1982 Term, p. 54, sec. 3.6132. 

 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 
(Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131. 

29.1412  Means "exposure to the risk of 
determination of guilt" 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶12. 

29.142  General principles for determining 
whether proceeding, and/or 
sanction imposed as result of it, is 
civil (i.e., remedial) or criminal (i.e., 
punitive) in nature 

29.1421  In general 

 Smith v. Doe I, 123 S. Ct. 1140 (2003), 2002 Term 
USSC-11. 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

 Hudson v. United States, 118 S. Ct. 488 (1997): 
1997 Term, p. 29-1, sec. 29.1421. 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 10-25, sec. 10.711. 

 United States v. Ursery, 116 S. Ct. 2135 (1996): 
1995 Term, p. 29-8, sec. 29.7892. 

 Department of Revenue v. Kurth Ranch, 114 S. Ct. 
1937 (1994): 1993 Term, p. 29-12, sec. 29.75. 

 United States v. Halper, 109 S. Ct. 1892 (1989): 
1988 Term, p. 29-1, sec. 29.13. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶18-38. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 
145 (1985): 1984 Term, p. 67, sec. 3.621. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 29-13, sec. 29.7722. 

 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 
(Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793. 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

http://www.wicourts.gov/html/ca/01/01-0230.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25143�
http://straylight.law.cornell.edu/supct/search/display.html?terms=Smith%20v.%20Doe&url=/supct/html/01-729.ZO.html�
http://supct.law.cornell.edu/supct/html/99-1185.ZS.html�
http://supct.law.cornell.edu/supct/html/96-976.ZS.html�
http://www.law.cornell.edu/supct/search/display.html?terms=revenue%20v.%20kurth%20ranch&url=/supct/html/93-144.ZS.html�
http://www.wicourts.gov/html/sc/00/00-0467.htm�


29-7 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 

 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 
499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787. 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

29.1422  Nature of proceeding 
determined by substance, not 
form or label 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 29-3, sec. 29.1422. 

 United States v. Halper, 109 S. Ct. 1892 (1989): 
1988 Term, p. 29-1, sec. 29.13. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 37, sec. 3.6132. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 27, sec. 3.61. 

 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 
499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787. 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 
155 (Ct. App. 1982): 1982 Term, p. 54, sec. 3.6132. 

29.1423  When authority to impose 
sanction is conferred upon 
administrative agency, that is 
prima facie evidence that 
Congress intended provide 
civil sanction 

 Hudson v. United States, 118 S. Ct. 488 (1997): 
1997 Term, p. 29-2, sec. 29.1422. 

29.1424  Whether particular proceeding, 
or sanction imposed as a result 
of it, is criminal or civil is, at 
least initially, a matter of 
statutory construction 

 Hudson v. United States, 118 S. Ct. 488 (1997): 
1997 Term, p. 29-2, sec. 29.1423. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶32. 

29.1425  Propriety of considering actual 
conditions of confinement and 
implementation of statute to 
determine whether 
confinement scheme is civil or 
criminal in nature 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

29.1426  Proceeding found to be civil 
cannot be deemed punitive "as 
applied" to single individual 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

29.1427  When tax imposed upon illegal 
activity is criminal punishment 

 For cases dealing with this subject, see sec. 
29.773. 

29.1428  Parole is not punishment 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

29.143  Determining whether particular 
procedure or sanction is civil (i.e., 
remedial) or criminal (i.e., punitive) 
in nature 

29.1431  Juvenile court sanction for 
violation of dispositional order 

 In Interest of Craig S.G., 209 Wis. 2d 65, 561 
N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, 
sec. 29.788. 

29.1432  Prosecution for municipal 
ordinance violation 
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 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

29.1433  University disciplinary 
proceeding 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

29.1434  Prison disciplinary proceeding 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

29.1435  Sexually violent person (chap. 
980) proceeding 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶39-60. 

29.144  Court must have jurisdiction 

 For cases dealing with this subject, see sec. 29.31. 

29.145  Civil forfeiture proceeding does 
not ordinarily place defendant in 
jeopardy 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

29.146  Jeopardy "means exposure to the 
risk of determination of guilt" 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶34. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶26. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶23. 

29.15  When Jeopardy Attaches 

 For cases dealing with this subject, see sec. 
29.362. 

29.16  Other principles 

29.161  Determination whether second 
judgment violates double jeopardy 
turns on whether defendant had 
legitimate expectation of finality in 
first judgment 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶15. 

29.2  Limitations On Prosecution And 
Punishment For Multiple Offenses In 
Single Proceeding 

29.21  General Principles For Determining 
When Prosecution And Punishment For 
Multiple Offenses In Single Proceeding 
Are Barred By Double Jeopardy 

29.211  In general 

 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term 
USSC-13. 

 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 
Term, p. 29-1, sec. 29.21. 

 Grady v. Corbin, 110 S. Ct. 2084 (1990): 1989 
Term, p. 29-1, sec. 29.21. 

 Jones v. Thomas, 109 S. Ct. 2522 (1989): 1988 Term, 
p. 29-5, sec. 29.813. 

 Garrett v. United States, 105 S. Ct. 2407 (1985): 
1984 Term, p. 71, sec. 3.6912. 

 Ball v. United States, 105 S. Ct. 1668 (1985): 1984 
Term, p. 68, sec. 3.631. 

 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, 
p. 70, sec. 3.663. 

 United States v. One Assortment of 89 Firearms, 104 
S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131. 

 Missouri v. Hunter, 103 S. Ct. 673 (1983): 1982 
Term, p. 55, sec. 3.631. 

 Albernaz v. United States, 101 S. Ct. 1137 (1981): 
1980 Term, p. 38, sec. 3.631. 

 United States v. Ward, 100 S. Ct. 2636 (1980): 1979 
Term, p. 36, sec. 3.62. 

 Illinois v. Vitale, 100 S. Ct. 2260 (1980): 1979 Term, 
p. 37, sec. 3.641. 
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 Whalen v. United States, 100 S. Ct. 1432 (1980): 
1979 Term, p. 37, sec. 3.641. 

 Simpson v. United States, 98 S. Ct. 909 (1978): 1977 
Term, p. 76, sec. 11.141. 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶18. 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶16-33. 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶52. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 
329 (1998): 1997 Term, p. 35-10, sec. 35.4221. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 
(1992): 1992 Term, p. 33-10, sec. 33.7111. 

 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 
(1992): 1991 Term, p. 29-1, sec. 29.21. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 29-1, sec. 29.21. 

 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 
(1985): 1985 Term, p. 183, sec. 12.531. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 196, sec. 12.611. 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Bohacheff, 114 Wis. 2d 402, 338 N.W.2d 
466 (1983): 1983 Term, p. 232, sec. 12.7621. 

 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 
(1983): 1982 Term, p. 56, sec. 3.631. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 136, sec. 12.5151. 

 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 
(1981): 1980 Term, p. 39, sec. 3.631. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 37, sec. 3.641. 

 State v. Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 
(1980): 1979 Term, p. 145, sec. 11.313. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 37, sec. 3.641. 

 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 
(1978): 1978 Term, p. 33, sec. 3.631. 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 32, sec. 3.631. 

 State v. Ramirez, 83 Wis. 2d 150, 265 N.W.2d 274 
(1978): 1977 Term, p. 76, sec. 11.141. 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶5-6. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶34. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶7. 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶7, 9, 10. 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶7-10. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶28-
32. 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶5. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶16. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶6, 
18-32. 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶7. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 
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 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶32-45. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶6-8. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶5-6. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 
(Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 
476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 
38.6231. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. 
App. 1994): 1994 Term, p. 29-2, sec. 29.222. 

 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 
(Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221. 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 

 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 
197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21. 

 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222. 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111. 

 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 
660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21. 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, 
sec. 33.2141. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 29-2, sec. 29.21. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 33-3, sec. 
33.2151. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 6-3, sec. 6.171. 

 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 
(Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 29-1, sec. 29.23. 
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 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221. 

 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 
(Ct. App. 1987): 1987 Term, p. 6-4, sec. 6.171. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 185, sec. 12.312. 

 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 
(Ct. App. 1979): 1978 Term, p. 33, sec. 3.631. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 15, sec. 2.34. 

 For cases dealing with statutory limitations on 
the number of charges, convictions, and 
punishments, based on a single act, see sec. 31.411. 

 For cases dealing with multiplicity in charging, 
see sec. 6.171. 

29.212  Only first part of test for 
multiplicity involves double 
jeopardy protections 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶22. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶29. 

29.213  Even when multiple offenses are 
"same offense," double jeopardy 
does not bar prosecution and 
punishment for those offenses if 
legislature intended to permit such 
prosecution and punishment 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶24-33. 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶7, 10, 21. 

29.214  Even when double jeopardy clause 
would prohibit multiple 
punishments for two offenses, it 
would not prohibit prosecution for 
the two offenses in a single 
prosecution 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶27. 

29.215  Multiple offenses must be "same 
offense" before double jeopardy 
violation can occur 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶33, 46. 

29.216  When offenses are not the "same 
offense," but punishment for both 
is prohibited by legislature, only 
due process violation, not double 
jeopardy violation can occur 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶33. 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶9-10, 21. 

29.217  Single transaction can give rise to 
distinct offenses under separate 
statutes without violating double 
jeopardy clause 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶9. 

29.22  Particular Applications Of Limitations 
On Prosecution And Punishment For 
Multiple Offenses In Single Trial 

29.221  Prosecution and punishment for 
armed robbery and extortion based 
on same conduct 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

29.222  Prosecution and punishment for 
two counts of obtaining telephone 
service by fraud when defendant 
opened separate accounts with 
telephone company under different 
names and at different times 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111. 

29.223  Prosecution and punishment for 
reckless endangerment, aggravated 
battery, and disorderly conduct, all 
arising from one incident 
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 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 
660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21. 

29.224  Prosecution and punishment for 
multiple counts of nonsupport for 
each 120-day period of nonsupport 
during continuous period of 
nonsupport 

 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 
(1992): 1992 Term, p. 33-10, sec. 33.7111. 

29.225  Prosecution and punishment both 
for bail jumping and for offense 
whose commission provides basis 
for bail jumping charge 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. 
App. 1994): 1994 Term, p. 29-2, sec. 29.222. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412. 

29.226  Prosecution and punishment for 
multiple counts of bail jumping 

29.2261  Based on single act violating 
same condition in multiple 
bonds 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶12. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 
(Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221. 

29.2262  Based on multiple violations of 
same bond at same time and 
place 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶29. 

 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 
329 (1998): 1997 Term, p. 35-10, sec. 35.4221. 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶9. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

29.2263  Based on failure to comply, in 
two cases, with condition of 
single bond that covered both 
cases (e.g. failure to appear at 
preliminary hearings in two 
cases when preliminary 
hearings were scheduled for 
same time and requirement of 
appearance at hearings was 
contained in single bond that 
covered both cases) 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶1-20. 

29.227  Prosecution and punishment for 
multiple counts of sexual assault 

29.2271  Multiple counts of sexual 
assault based on single act that 
violates multiple sections of 
sexual assault statute 

 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222. 

29.2272  Multiple counts of sexual 
assault arising out of single 
episode 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 29-3, sec. 29.223. 

29.228  Prosecution and punishment for 
attempted murder and aggravated 
battery based on same conduct 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21. 

29.229  Prosecution and punishment for 
both aggravated battery under Wis. 
Stat. § 940.19(6) and battery by 
prisoner under Wis. Stat. § 940.20(1) 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶16-33. 
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 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-
20. 

29.23  Particular Applications Of Limitations 
On Prosecution And Punishment For 
Multiple Offenses In Single Proceeding 
(cont'd) 

29.231  Prosecution and punishment for 
attempted murder and injury by 
conduct regardless of life based on 
same conduct 

 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 
197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222. 

29.232  Prosecution and punishment for 
various forms of theft proscribed 
by theft statute 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

29.233  Prosecution and punishment for 
aggravated battery and first-degree 
reckless injury based on same 
conduct 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

29.234  Prosecution and punishment for 
burglary/battery and intermediate 
battery 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

29.235  Conviction of multiple counts of 
issuance of worthless check during 
fifteen-day period based on groups 
of checks having a total value of 
more than $1,000 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

29.236  Conviction of both homicide by 
intoxicated use of a vehicle and 
homicide by negligent operation of 
a vehicle as a result of the death of 
a single victim 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714. 

29.237  Prosecution and punishment for 
both delivery of controlled 
substance and tax stamp violation 
in relation to that controlled 
substance 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-23, sec. 38.8813. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

29.238  Prosecution and punishment for 
both possession of controlled 
substance with intent to deliver 
and tax stamp violation in relation 
to that controlled substance 

 State v. Dowe, 207 Wis. 2d 129, 557 N.W.2d 812 
(1997): 1996 Term, p. 38-23, sec. 38.8811. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 38-23, sec. 
38.8811. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

29.239  Multiple counts of failure to 
prevent sexual assault on child for 
multiple acts of sexual assault 
occurring after single report by 
child that sexual assault is 
occurring 

 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 
476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 
38.6231. 

29.24  Particular Applications Of Limitations 
On Prosecution And Punishment For 
Multiple Offenses In Single Proceeding 
(cont'd) 

29.241  Prosecution and punishment for 
multiple counts of child enticement 
when there is one enticement but 
multiple counts are based on each 
different act that the defendant 
intended to commit 

 State v. Church, 2000 WI 90, 236 Wis. 2d 755, 613 
N.W.2d 848: 1999 Term, p. 6-2, sec. 6.17121. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

http://www.wicourts.gov/html/ca/01/01-0826.htm�
http://www.wicourts.gov/html/sc/97/97-3140.htm�
http://www.wicourts.gov/html/sc/98/98-0642.htm�


29-14 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

29.242  Prosecution and punishment for 
both second-degree reckless 
homicide and homicide by 
intoxicated use of a vehicle where 
defendant's criminal conduct 
resulted in death of one person 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

29.243  Prosecution and punishment or two 
counts of second-degree reckless 
endangerment arising out of one 
episode of reckless driving 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

29.244  Prosecution and punishment for 
both child enticement and 
attempted child exploitation 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

29.245  Prosecution and punishment for 
multiple counts of perjury based on 
separate and distinct false 
declarations in testimony that are 
all related and arise out of the same 
transaction or subject matter 

 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 
(Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121. 

29.246  Prosecution and punishment for 
two inchoate crimes (e.g., 
conspiracy and attempt) when both 
inchoate crimes have same 
completed crime as their objective 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

29.247  Prosecution and punishment for 
multiple counts of sexual assault of 
a child based on different 
touchings of breasts in relatively 
short period of time 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

29.248  Prosecution and punishment for 
multiple counts of possession of 
child pornography each based on 
separate and distinct pornographic 
image on computer disk 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶50-68. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶32-45. 

29.249  Prosecution for carjacking based on 
initial taking of vehicle and 
prosecution for operating without 
owner's consent based on later 
operation of same vehicle 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-
11. 

29.25  Particular Applications Of Limitations 
On Prosecution And Punishment For 
Multiple Offenses In Single Proceeding 
(cont'd) 

29.251  Charging multiple counts of theft 
each based on different firearm 
taken during single act of taking, 
i.e., single episode of theft 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶4-17. 

29.252  Prosecution for both operating 
motor vehicle while intoxicated 
and operating motor vehicle with 
prohibited alcohol concentration 

 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 
628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶4-8. 
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29.253  Prosecution and punishment for 
operating while under the 
influence of an intoxicant, sixth 
offense, and causing injury to 
another person while operating 
while under the influence of an 
intoxicant 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶1-31. 

29.254  Prosecution and punishment for 
operating while having a 
prohibited alcohol concentration, 
sixth offense, and causing injury to 
another person while operating 
while having a prohibited alcohol 
concentration 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶1-31. 

29.255  Charging multiple homicides as 
result of single act of drunk driving 
resulting in deaths of multiple 
victims 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶29. 

29.256  Charging multiple counts of 
obscenity for sale of multiple 
obscene magazines in one 
transaction 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶29. 

29.257  Prosecution and punishment for 
both substantive crime and 
conspiracy to commit that crime 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶13. 

29.258  Prosecution and punishment for 
harassment and violation of 
harassment injunction 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶18-
32. 

29.259  Prosecution and punishment for 
aggravated battery and first-degree 
recklessly endangering safety 
based on the same act 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶1-18. 

29.26  Particular Applications Of Limitations 
On Prosecution And Punishment For 
Multiple Offenses In Single Proceeding 
(cont'd) 

29.261  Prosecution and punishment for 
both felony murder and underlying 
felony 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26. 

29.262  Charging multiple counts of theft 
by fraud based on multiple 
fraudulent invoices submitted by 
defendant 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶27-
47. 

29.263  Prosecution and punishment for 
burglary with intent to steal with a 
dangerous weapon in violation of 
Wis. Stat. § 943.10(2)(a) and 
burglary with intent to steal while 
committing a battery upon person 
lawfully in burglarized enclosure 
in violation of Wis. Stat. § 
943.10(2)(d) 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶1-25. 

29.264  Prosecution and punishment for 
multiple counts of conspiracy 
based on single conspiracy that has 
as its object commission of 
multiple crimes 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶1-11. 

29.265  Prosecution and punishment for 
multiple counts of first-degree 
reckless injury based on separate 
blows struck and injuries inflicted 
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 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶46-51. 

29.266  Prosecution and punishment for 
first-degree recklessly endangering 
safety and attempted first-degree 
intentional homicide 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶8. 

29.27  Related Matters 

29.271  Multiplicity 

 For cases dealing with this subject, see sec. 6.171. 

29.28  Other Matters 

29.281  When defendant contends 
prosecution for two offenses in 
single proceeding violates double 
jeopardy, acquittal of one charge 
renders issue moot 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-3, sec. 6.1713. 

29.282  When defendant convicted of only 
one of multiple charges, double 
jeopardy attack on multiple charges 
need not be addressed 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112. 

29.283  Effect of jury's improperly 
returning verdicts of guilty of two 
offenses, conviction of both of 
which is barred by double 
jeopardy; proper remedy is 
vacation of lesser, rather than 
greater, offense 

 For cases dealing with this subject, see sec. 
8.6892. 

29.3  Limitations On Successive Proceedings—
First Inquiry: Was Accused Placed In 
Jeopardy In Earlier Proceeding? 

29.31  Court In Earlier Proceeding Must Have 
Had Jurisdiction 

 County of Walworth v. Rohner, 108 Wis. 2d 713, 
324 N.W.2d 682 (1982): 1982 Term, p. 54, sec. 3.614. 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 46, sec. 3.664. 

29.32  Earlier Proceeding Must Have Been 
Criminal In Nature 

 For cases dealing with this subject, see secs. 
29.141 and 29.142. 

29.33  Earlier Proceeding Must Have Been By 
Same Sovereign 

 For cases dealing with this subject, see sec. 29.5. 

29.34  Earlier Proceeding Must Have Been For 
Same Offense 

29.341  In general 

 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 
Term, p. 29-1, sec. 29.21. 

 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 
Term, p. 29-12, sec. 29.4311. 

 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 
Term, p. 29-12, sec. 29.4312. 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶16-18. 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶20-24. 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶12. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶6, 8. 

 State v. Henning, 2003 WI App 54, 261 Wis. 2d 
664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶29. 

 State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 
(Ct. App. 1994): 1994 Term, p. 7-16, sec. 7.4922. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 
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 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

29.342  Even if earlier proceeding was not 
for "same offense" under 
Blockburger test, does double 
jeopardy bar further proceedings 
when state will again attempt to 
prove conduct for which defendant 
convicted or acquitted at earlier 
proceeding, in order to establish 
essential element of new offense 
charged? 

 For cases dealing with this subject, see sec. 
29.437. 

29.343  If earlier proceeding was not for 
"same offense" under Blockburger 
test, double jeopardy does not bar 
further proceedings even though 
present prosecution is for offense 
that was lesser-included offense of 
crime that was subject of earlier 
proceeding by virtue of specific 
provisions of lesser-included 
offense statute 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

29.344  Substantive crime and conspiracy 
to commit that crime are not the 
same offense for double jeopardy 
purposes 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶13. 

29.345  In multi-count case, if defendant is 
convicted on one or more counts 
and acquitted of one or more 
counts, and defendant successfully 
appeals conviction or convictions, 
acquittals pose no direct bar  to 
retrying defendant even if count of 
which defendant was acquitted is 
same offense because, with respect 
to those convictions, jeopardy is 
continuing 

29.3451  General rule 

 For cases dealing with this subject, see sec. 
29.3751. 

29.3452  Exception:  retrial will be 
barred if state will need to 
prove that defendant 
committed crime of which he 
was acquitted 

 For cases dealing with this subject, see sec. 
29.3752. 

29.346  Need to determine legislative 
intent with respect to propriety of 
successive prosecutions, even if 
offenses are different in law or fact 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶6, 13. 

29.35  Earlier Proceeding Must Have Been 
Against Same Defendant 

29.36  Jeopardy Must Have Attached In 
Earlier Proceeding 

29.361  Requirement that jeopardy must 
have attached in general 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶19. 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 
620 N.W.2d 435, 2000 Term WCA-111, at ¶5. 

29.362  When jeopardy attaches 

29.3621  In general 

 Crist v. Bretz, 98 S. Ct. 2156 (1978): 1977 Term, p. 
27, sec. 3.62. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 County of Walworth v. Rohner, 108 Wis. 2d 713, 
324 N.W.2d 682 (1982): 1982 Term, p. 54, sec. 3.614. 

 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 
(1980): 1979 Term, p. 36, sec. 3.63. 

 State v. Duckett, 120 Wis. 2d 646, 358 N.W.2d 300 
(Ct. App. 1984): 1984 Term, p. 66, sec. 3.614. 

 State v. DuFrame, 107 Wis. 2d 300, 320 N.W.2d 
210 (Ct. App. 1982): 1981 Term, p. 44, sec. 3.614. 
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 For cases dealing with the propriety of further 
proceedings when case is dismissed after jeopardy 
has attached but before verdict, see sec. 29.422. 

29.3622  When case disposed of by 
guilty or no-contest plea 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 
620 N.W.2d 435, 2000 Term WCA-111, at ¶5. 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812. 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.581. 

29.3623  When case tried to jury 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶34. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶26. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-7, sec. 29.4112. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶12. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶16, 17. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶23. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶12. 

 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 
91, 612 N.W.2d 356: 1999 Term, p. 29-2, sec. 
29.3611. 

 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 
(Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111. 

 State v. Miller, 197 Wis. 2d 518, 541 N.W.2d 153 
(Ct. App. 1995): 1995 Term, p. 8-17, sec. 8.8113. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113. 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812. 

 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 
(Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113. 

29.3624  When case tried to court 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-7, sec. 29.4112. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶12. 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812. 

29.3625  Attachment of jeopardy to 
charge dismissed pursuant to 
plea agreement 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812. 

29.3626  In juvenile court 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-2, sec. 29.3624. 
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29.37  Jeopardy Must Have Terminated In 
Earlier Proceeding (Continuing 
Jeopardy) 

29.371  In general 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 

 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 
2002 Term USSC-6. 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶19-22. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 
620 N.W.2d 435, 2000 Term WCA-111, at ¶5. 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812. 

29.372  When jeopardy terminates in 
general 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 

29.373  When court accepts guilty or no-
contest plea to charge, jeopardy 
attaches but continues until 
judgment of conviction 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812. 

29.374  When court accepts guilty or no-
contest plea to charge, but later 
before sentencing retakes plea to 
correct defects in original plea 
taking, defendant is not subjected 
to double jeopardy 

 For cases dealing with this subject, see sec. 
29.472. 

29.375  In multi-count case, if defendant is 
convicted on one or more counts 
and acquitted of one or more 
counts, and defendant successfully 
appeals conviction or convictions, 
acquittals pose no direct bar to 
retrying defendant because, with 
respect to those convictions, 
jeopardy is continuing 

29.3751  General rule 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶1-60. 

29.3752  Exception: retrial will be barred 
if state will need to prove that 
defendant committed crime of 
which he was acquitted 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶1-60. 

29.376  In multi-count prosecution, 
jeopardy may terminate on some 
counts even as it continues on 
others 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 

29.4  Limitations On Successive Proceedings--
Second Inquiry: If Accused Previously 
Placed In Jeopardy, Are Further 
Proceedings Barred? 

29.41  Retrial After Mistrial 

29.411  Where mistrial declared without 
consent or over objection of 
defendant 

29.4111  "Manifest necessity" required 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

 Richardson v. United States, 104 S. Ct. 3081 (1984): 
1983 Term, p. 69, sec. 3.643. 

 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 
Term, p. 44, sec. 3.6411. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 39, sec. 3.6411. 

 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 
Term, p. 28, sec. 3.651. 
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 Arizona v. Washington, 98 S. Ct. 824 (1978): 1977 
Term, p. 28, sec. 3.652. 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶1-80. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶1-43. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-7, sec. 29.4112. 

 State v. Copening, 100 Wis. 2d 700, 303 N.W.2d 
821 (1981): 1980 Term, p. 40, sec. 3.642. 

 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 
(1980): 1979 Term, p. 38, sec. 3.661. 

 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 
(1979): 1978 Term, p. 34, sec. 3.641. 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶10-13. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶1-25. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶22-31. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶1-23. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶1-
29. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 
(Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113. 

 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 
(Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 29-1, sec. 29.4113. 

 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 
(Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113. 

 State v. Duckett, 120 Wis. 2d 646, 358 N.W.2d 300 
(Ct. App. 1984): 1984 Term, p. 69, sec. 3.6412. 

 State v. DuFrame, 107 Wis. 2d 300, 320 N.W.2d 
210 (Ct. App. 1982): 1981 Term, p. 44, sec. 3.6411. 

 State v. Mendoza, 101 Wis. 2d 654, 305 N.W.2d 
166 (Ct. App. 1981): 1980 Term, p. 39, sec. 3.6411. 

 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 
(Ct. App. 1978): 1978 Term, p. 33, sec. 3.641. 

29.4112  Particular situations 

29.41121  Hung jury 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 
2002 Term USSC-6. 

 Richardson v. United States, 104 S. Ct. 3081 (1984): 
1983 Term, p. 69, sec. 3.643. 

 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 
Term, p. 44, sec. 3.6411. 

 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 
(1980): 1979 Term, p. 38, sec. 3.661. 

 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 
(1979): 1978 Term, p. 34, sec. 3.641. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 29-1, sec. 29.4113. 

 State v. DuFrame, 107 Wis. 2d 300, 320 N.W.2d 
210 (Ct. App. 1982): 1981 Term, p. 44, sec. 3.6412. 

29.41122  Illness or incapacitation of 
juror 

 State v. Mendoza, 101 Wis. 2d 654, 305 N.W.2d 
166 (Ct. App. 1981): 1980 Term, p. 39, sec. 3.6411. 

29.41123  Jurisdictional defect in 
proceedings 

29.41124  Defense misconduct 

 Arizona v. Washington, 98 S. Ct. 824 (1978): 1977 
Term, p. 28, sec. 3.652. 

 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 
(Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113. 
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29.41125  Absence or unavailability 
of witness 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶29-32. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-7, sec. 29.4112. 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113. 

 State v. Duckett, 120 Wis. 2d 646, 358 N.W.2d 300 
(Ct. App. 1984): 1984 Term, p. 69, sec. 3.6412. 

29.41126  Defense attorney to be 
called as witness 

 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 
(Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113. 

29.41127  Defendant's perpetration 
of fraud by presenting 
perjured testimony known 
to be such 

 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 
(Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112. 

29.41128  Defense counsel's attempt 
to elicit prior sexual 
conduct of sexual assault 
victim 

 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 
(Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111. 

29.4113  Particular situations (cont'd) 

29.41131  Defense counsel's 
reference in opening 
statement to other acts 
evidence in violation of 
court order prohibiting 
reference to other acts until 
admissibility of other acts 
is determined, when other 
acts evidence was 
admissible 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶1-43. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶12. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶1-
29. 

29.41132  Defense counsel's 
reference in opening 
statement to alternative 
theory of what happened 
for which no evidence, in 
particular defendant's 
testimony, was presented 
at trial 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶1-80. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶1-23. 

29.41133  Defense counsel's attempt 
to elicit from state witness, 
in sexual assault 
prosecution, testimony that 
witness engaged in 
unrelated earlier acts of 
sexual assault 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶22-31. 

29.41134  Defendant's failure to 
provide notice of alibi 
before calling witness who 
state asserts is alibi witness 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶1-25. 

29.41135  Defense counsel held in 
contempt and trial court is 
concerned with (1) its 
reputation and (2) 
likelihood that conviction 
would be overturned 
because of attorney's 
ineffectiveness 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶1-19. 

29.4114  What constitutes objection by 
defendant 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-10, sec. 29.4114. 
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29.4115  In determining whether to 
grant mistrial, trial court must 
consider alternatives (such as 
curative instruction by court, 
argument by state that will 
effectively counter defense 
counsel's misconduct, etc.) 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶71-79. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶41. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-7, sec. 29.4112. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶31. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶12-18, 22. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶15. 

 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 
(Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111. 

29.4116  Determining whether manifest 
necessity exists is matter of 
discretion for trial court and 
reviewing court must satisfy 
itself that trial court exercised 
sound discretion in concluding 
that manifest necessity existed 
for mistrial 

29.41161  In general 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶42-43. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶35-43. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶29-31. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶11-18. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶14. 

29.41162  In exercising discretion, 
court should give parties 
full opportunity to state 
their respective positions 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶43. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶38, 42. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶31. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶12, 16-18. 

29.41163  In exercising discretion, 
trial court must consider 
alternatives to mistrial 

 For cases dealing with this subject, see sec. 
29.4115. 

29.41164  Trial court fails to exercise 
discretion when it permits 
state to choose between 
giving curative instruction 
or granting mistrial 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶69-70. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶13-18, 22. 

29.4117  Appellate review of trial court's 
initial exercise of discretion to 
grant mistrial and later 
decision denying motion to 
prohibit second trial on double 
jeopardy grounds 

29.41171  In general 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶40. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶20-34. 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶10. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶10-12. 
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 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶8-9. 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶15. 

29.41172  Strict scrutiny of trial 
court's exercise of 
discretion not required in 
every case;  in some 
situations, reviewing court 
should show deference to 
trial court's exercise of 
discretion 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶41. 

 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 
N.W.2d 822, at ¶20-34. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶10. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶25-28. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶9. 

29.41173  Although appeal is from 
judgment of conviction or 
order denying 
postconviction relief, 
appellate review is of trial 
court's order granting 
mistrial 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶8. 

29.41174  There is spectrum of 
deference to circuit court's 
exercise of discretion in 
granting mistrial;  in cases 
in which mistrial was 
ordered on basis of defense 
misconduct (e.g., improper 
opening statement, 
improper questioning of 
witness, etc.) circuit court's 
determination "is entitled 
to special respect" 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶41. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶10-11. 

29.4118  Other matters 

29.41181  Requirement that 
defendant raise double 
jeopardy claim prior to 
second trial to preserve 
issue for appellate review 

 For cases dealing with this subject, see sec. 
29.822. 

29.41182  Defendant does not waive 
double jeopardy claim by 
seeking, as alternative to 
dismissal based on claim 
that trial was barred on 
double jeopardy grounds, a 
new trial based on other 
grounds 

 For cases dealing with this subject, see sec. 
29.827. 

29.41183  In determining whether 
"manifest necessity" 
existed when mistrial 
declared, reasons given at 
time mistrial declared 
trump later explanations, 
particularly when later 
explanations contradict 
what was said when 
mistrial declared 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶19. 

29.412  When mistrial declared at 
defendant's request 

29.4121  General rule: retrial permitted 

 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 
Term, p. 45, sec. 3.6421. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 40, sec. 3.642. 

 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 
Term, p. 28, sec. 3.651. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-7, sec. 29.4112. 
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 State v. Copening, 100 Wis. 2d 700, 303 N.W.2d 
821 (1981): 1980 Term, p. 40, sec. 3.642. 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 38, sec. 3.662. 

 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 
(1980): 1979 Term, p. 38, sec. 3.662. 

 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 
(1980): 1979 Term, p. 38, sec. 3.662. 

 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 
840, 718 N.W.2d 281, at ¶12. 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶7. 

 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 
N.W.2d 34, 2000 Term WCA-121, at ¶11. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 29-6, sec. 
29.4122. 

 State v. Quinn, 169 Wis. 2d 620, 486 N.W.2d 542 
(Ct. App. 1992): 1992 Term, p. 29-10, sec. 29.4122. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 29-1, sec. 29.4113. 

 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 
(Ct. App. 1979): 1978 Term, p. 34, sec. 3.642. 

 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 
(Ct. App. 1978): 1978 Term, p. 34, sec. 3.642. 

29.4122  Exception: retrial barred where 
mistrial attributable to 
prosecutorial overreaching (i.e., 
prosecutorial intent to subvert 
defendant's double jeopardy 
rights) 

29.41221  In general 

 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 
Term, p. 45, sec. 3.6422. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 40, sec. 3.642. 

 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 
(1993): 1992 Term, p. 29-7, sec. 29.4112. 

 State v. Copening, 100 Wis. 2d 700, 303 N.W.2d 
821 (1981): 1980 Term, p. 40, sec. 3.642. 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 38, sec. 3.662. 

 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 
(1980): 1979 Term, p. 38, sec. 3.662. 

 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 
(1980): 1979 Term, p. 38, sec. 3.662. 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶8-15. 

 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 
N.W.2d 34, 2000 Term WCA-121, at ¶10-19. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 29-6, sec. 
29.4122. 

 State v. Quinn, 169 Wis. 2d 620, 486 N.W.2d 542 
(Ct. App. 1992): 1992 Term, p. 29-10, sec. 29.4122. 

 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 
(Ct. App. 1979): 1978 Term, p. 34, sec. 3.642. 

 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 
(Ct. App. 1978): 1978 Term, p. 34, sec. 3.642. 

29.41222  Determination of 
prosecutor's intent involves 
factual finding that will 
not be reversed unless 
clearly erroneous 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶10. 

 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 
N.W.2d 34, 2000 Term WCA-121, at ¶12. 
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29.41223  Police officer's improper 
testimony, which 
prompted defendant's 
mistrial request, will not 
be imputed to prosecutor 
in absence of evidence of 
collusion by prosecutor's 
office intended to provoke 
defendant's motion for 
mistrial 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶11-15. 

29.4123  Extension of exception: retrial 
barred even in absence of 
defendant's motion for mistrial 
when prosecutor has engaged 
in misconduct undertaken with 
intent to prevent acquittal, or to 
prejudice the possibility of 
acquittal, that prosecutor 
believed was likely in absence 
of misconduct 

 For cases dealing with this subject, see sec. 
29.447. 

29.413  No need to determine sufficiency 
of evidence at first trial before 
second trial held 

 Richardson v. United States, 104 S. Ct. 3081 (1984): 
1983 Term, p. 69, sec. 3.643. 

29.42  Further Proceedings, Retrial, Or Appeal 
After Dismissal Or Acquittal Before 
Verdict 

29.421  Dismissal or acquittal before 
jeopardy has attached 

29.4211  In general 

 For cases dealing generally with the requirement 
that jeopardy must attach in order to bar further 
proceedings, see sec. 29.36. 

29.4212  Dismissal of charges as part of 
plea bargain 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812. 

29.422  Dismissal or acquittal after 
jeopardy has attached 

29.4221  On grounds not related to guilt 
or innocence 

 Ricketts v. Adamson, 107 S. Ct. 2680 (1987): 1986 
Term, p. 65, sec. 3.6511. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 41, sec. 3.6521. 

 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 
Term, p. 29, sec. 3.66. 

 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 
(Ct. App. 1981): 1980 Term, p. 41, sec. 3.6522. 

29.4222  On grounds related to guilt or 
innocence 

29.42221  In general 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 

 Smalis v. Pennsylvania, 106 S. Ct. 1745 (1986): 
1985 Term, p. 52, sec. 3.6521. 

 State v. Turley, 128 Wis. 2d 39, 381 N.W.2d 309 
(1986): 1985 Term, p. 53, sec. 3.6521. 

 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 
(Ct. App. 1981): 1980 Term, p. 41, sec. 3.6522. 

29.42222  When, at close of evidence, 
judge expresses doubt 
about sufficiency of 
evidence to prove charged 
offense and indicates 
intention to give lesser-
included offense 
instruction 

 Price v. Vincent, 123 S. Ct. 1848 (2003). 

29.42223  When, at close of state’s 
case, court grants 
defendant’s motion for 
acquittal based on 
insufficiency of evidence 
to convict:  in general 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 
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29.42224  When, at close of state’s 
case, court grants 
defendant’s motion for 
acquittal based on 
insufficiency of evidence 
to convict:  in state in 
which acquittal is final, 
double jeopardy clause 
prohibits court’s 
reconsideration of acquittal 
later in trial and 
submission of question of 
guilt to jury 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 

29.43  Retrial Or Appeal After Conviction Or 
Acquittal 

29.431  After conviction of offense charged 

29.4311  In general 

 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 
145 (1985): 1984 Term, p. 67, sec. 3.621. 

29.4312  When conviction or acquittal 
obtained by defendant's fraud 

 For cases dealing with this subject, see sec. 
29.4392. 

29.432  After acquittal of offense charged 

29.4321  In general 

 Smalis v. Pennsylvania, 106 S. Ct. 1745 (1986): 
1985 Term, p. 52, sec. 3.6521. 

 Arizona v. Rumsey, 104 S. Ct. 2305 (1984): 1983 
Term, p. 75, sec. 3.6925. 

 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 
Term, p. 41, sec. 3.661. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 41, sec. 3.661. 

 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 
Term, p. 29, sec. 3.67. 

 Sanabria v. United States, 98 S. Ct. 2170 (1978): 
1977 Term, p. 29, sec. 3.67. 

 State v. Turley, 128 Wis. 2d 39, 381 N.W.2d 309 
(1986): 1985 Term, p. 53, sec. 3.6521. 

29.4322  When acquittal based on error 
of law 

29.43221  In general 

 Arizona v. Rumsey, 104 S. Ct. 2305 (1984): 1983 
Term, p. 73, sec. 3.6925. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 41, sec. 3.661. 

 Sanabria v. United States, 98 S. Ct. 2170 (1978): 
1977 Term, p. 29, sec. 3.67. 

29.43222  Acquittal by court, acting 
as judge and fact finder, 
based on error of law 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 11-1, sec. 
11.1121. 

29.4323  When acquittal obtained by 
defendant's fraud 

 For cases dealing with this subject, see sec. 
29.4392. 

29.433  After acquittal of related offense 
(collateral estoppel or issue 
preclusion) 

29.4331  In general 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009). 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 29-5, sec. 29.431. 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 29-3, sec. 29.811. 

 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, 
p. 70, sec. 3.663. 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶23-24. 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶11-13. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 
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 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-5, sec. 29.431. 

 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 
145 (1985): 1984 Term, p. 163, sec. 9.62. 

 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 
(Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

 State v. Jacobs, 186 Wis. 2d 219, 519 N.W.2d 746 
(Ct. App. 1994): 1994 Term, p. 29-4, sec. 29.433. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 109, sec. 9.6. 

 For cases dealing generally with collateral 
estoppel, see sec. 12.621. 

29.4332  When acquittal obtained 
through defendant's fraud 

 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 
(Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331. 

29.4333  In multi-count case, if 
defendant is convicted on one 
or more counts and acquitted of 
one or more counts, and 
defendant successfully appeals 
conviction or convictions, 
acquittals pose no direct bar to 
retrying defendant because, 
with respect to those 
convictions, jeopardy is 
continuing 

29.43331  General rule 

 For cases dealing with this subject, see sec. 
29.3751. 

29.43332  Exception:  retrial will be 
barred if state will need to 
prove that defendant 
committed crime of which 
he was acquitted 

 For cases dealing with this subject, see sec. 
29.3752. 

29.4334  Apparent inconsistency 
between jury verdict of 
acquittal on some counts (on 
which verdict defendant relies 
to support invocation of issue 
preclusion) and jury's failure to 
return verdict on other counts 
does not affect preclusive force 
of acquittals under double 
jeopardy clause 

 Yeager v. United States, 129 S. Ct. 2360 (2009). 

29.4335  Particular applications of 
constitutional collateral 
estoppel doctrine 

29.43351  Prosecution of defendant 
for perjury based on 
allegedly false testimony 
in prior prosecution in 
which defendant's false 
testimony was believed by 
jury and led to acquittal 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶1-26. 

 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 
(Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331. 

29.4336  Related matters 

29.43361  Doctrine of collateral 
estoppel (issue preclusion) 

 For cases dealing with this subject, see sec. 
12.621. 

29.43362  Application of issue 
preclusion doctrine in 
death penalty context 

 For cases dealing with this subject, see sec. 
29.672. 

29.434  After conviction or acquittal of 
lesser-included offense 

29.4341  In general 

 Morris v. Mathews, 106 S. Ct. 1032 (1986): 1985 
Term, p. 55, sec. 3.692. 

 Garrett v. United States, 105 S. Ct. 2407 (1985): 
1984 Term, p. 71, sec. 3.6912. 
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 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, 
p. 70, sec. 3.663. 

 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 
Term, p. 42, sec. 3.691. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 196, sec. 12.611. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611. 

29.4342  When all elemental facts of 
greater offense have not 
occurred when defendant 
convicted of lesser offense 

29.43421  In general 

 Garrett v. United States, 105 S. Ct. 2407 (1985): 
1984 Term, p. 71, sec. 3.6912. 

29.43422  "Necessary facts" double 
jeopardy exception permits 
prosecution for greater 
offense after conviction of 
lesser when element of 
greater offense has not 
occurred at time of 
prosecution for lesser 
offense 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶6. 

29.4343  When conviction based on 
guilty plea to lesser-included 
offense charged in same 
proceeding with greater offense 

 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, 
p. 70, sec. 3.663. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 29-4, sec. 
29.4342. 

29.4344  Trial for greater offense 
following breach of plea 
agreement under which 
defendant was convicted and 
sentenced for lesser offense 

 Ricketts v. Adamson, 107 S. Ct. 2680 (1987): 1986 
Term, p. 66, sec. 3.692. 

29.4345  Prosecution of offense in which 
element is commission of 
another offense of which 
defendant was previously 
convicted or acquitted 

 For cases dealing with this subject, see sec. 
29.438. 

29.4346  In multi-count case, if 
defendant is convicted on one 
or more counts and acquitted of 
one or more counts, and 
defendant successfully appeals 
conviction or convictions, 
acquittals pose no direct bar to 
retrying defendant even if 
count of which defendant was 
acquitted is lesser-included 
offense because, with respect to 
those convictions, jeopardy is 
continuing 

29.43461  General rule 

 For cases dealing with this subject, see sec. 
29.3751. 

29.43462  Exception:  retrial will be 
barred if state will need to 
prove that defendant 
committed crime of which 
he was acquitted 

 For cases dealing with this subject, see sec. 
29.3752. 

29.435  After conviction or acquittal of 
greater offense 

29.4351  In general 

 Payne v. Virginia, 104 S. Ct. 3573 (1984): 1983 
Term, p. 70, sec. 3.662. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Henning, 2003 WI App 54, 261 Wis. 2d 
664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶29. 

 State v. Jacobs, 186 Wis. 2d 219, 519 N.W.2d 746 
(Ct. App. 1994): 1994 Term, p. 29-4, sec. 29.433. 
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29.4352  In multi-count case, if 
defendant is convicted on one 
or more counts and acquitted of 
one or more counts, and 
defendant successfully appeals 
conviction or convictions, 
acquittals pose no direct bar to 
retrying defendant even if 
count of which defendant was 
acquitted is greater offense 
because, with respect to those 
convictions, jeopardy is 
continuing 

29.43521  General rule 

 For cases dealing with this subject, see sec. 
29.3751. 

29.43522  Exception:  retrial will be 
barred if state will need to 
prove that defendant 
committed crime of which 
he was acquitted 

 For cases dealing with this subject, see sec. 
29.3752. 

29.436  After conviction that was nullity 
for lack of jurisdiction 

 For cases dealing with this subject, see sec. 29.31. 

29.437  After conviction or acquittal for 
conduct which state will again 
attempt to prove to establish 
essential element of new offense 
charged 

29.4371  In general 

 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 
Term, p. 29-12, sec. 29.4311. 

 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 
Term, p. 29-12, sec. 29.4312. 

 Grady v. Corbin, 110 S. Ct. 2084 (1990): 1989 
Term, p. 29-1, sec. 29.432. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 29-5, sec. 29.4331. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

 State v. Harris, 161 Wis. 2d 758, 469 N.W.2d 207 
(Ct. App. 1991): 1990 Term, p. 29-3, sec. 29.432. 

29.4372  Prohibition on retrial after 
conviction or acquittal for 
conduct which state will again 
attempt to prove to establish 
essential element of new 
offense charged not applicable 
when multiple charges tried in 
a single prosecution 

 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 
660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21. 

29.4373  Conduct of which defendant 
was previously convicted or 
acquitted must have been 
criminal in nature 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

29.4374  Grady v. Corbin overruled 

 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 
Term, p. 29-12, sec. 29.4311. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 
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 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 
(Ct. App. 1994): 1993 Term, p. 29-5, sec. 29.4331. 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 

29.4375  Grady v. Corbin rejected as test 
for state constitutional 
protection against double 
jeopardy 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

29.4376  Application of Dixon's 
overruling of Grady to case 
tried while Grady was law does 
not violate ex post facto 
protection 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

29.4377  Prosecution of offense in which 
element is commission of 
another offense of which 
defendant was previously 
convicted or acquitted 

 For cases dealing with this subject, see sec. 
29.438. 

29.4378  Prosecution for conspiracy 
where certain overt acts relied 
upon by the government are 
based on substantive offenses 
for which defendant has been 
previously convicted is not 
barred by double jeopardy 

 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 
Term, p. 29-12, sec. 29.4312. 

29.4379  Mere overlap in proof between 
two prosecutions does not 
establish double jeopardy 
violation 

 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 
Term, p. 29-12, sec. 29.4312. 

29.438  After conviction or acquittal of 
offense whose commission is 
essential element of new offense 
charged 

 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 
Term, p. 29-12, sec. 29.4311. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. 
App. 1994): 1994 Term, p. 29-2, sec. 29.222. 

29.439  Other matters 

29.4391  Trial of offense after 
introduction at earlier trial on 
separate offense of evidence of 
present offense 

 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 
Term, p. 29-12, sec. 29.4312. 

29.4392  When conviction or acquittal 
obtained by defendant's fraud 

 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 
(Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331. 

 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 
(Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112. 

29.4393  Prosecution for conspiracy 
where certain overt acts relied 
upon by the government are 
based on substantive offenses 
for which defendant has been 
previously convicted is not 
barred by double jeopardy 

 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 
Term, p. 29-12, sec. 29.4312. 

29.4394  Limitations on charging 
additional counts of same 
offense as that for which 
defendant was tried when 
additional counts occurred 
during expansive time period 
alleged in charging document 
for offense for which 
defendant tried 

 For cases dealing with this subject, see sec. 
29.8432. 

29.4395  Definition of "acquittal" for 
double jeopardy purposes 
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 For cases dealing with this subject, see sec. 
29.844. 

29.44  Retrial After Setting Aside Of 
Conviction By Trial Court, Or Reversal 
By Appellate Court 

29.441  When setting aside or reversal 
based on error in first trial 

29.4411  In general 

 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 
Term, p. 29-3, sec. 29.4422. 

 Montana v. Hall, 107 S. Ct. 1825 (1987): 1986 
Term, p. 65, sec. 3.674. 

 Justices of Boston Municipal Court v. Lydon, 104 S. 
Ct. 1805 (1984): 1983 Term, p. 71, sec. 3.671. 

 Tibbs v. Florida, 102 S. Ct. 2211 (1982): 1981 Term, 
p. 47, sec. 3.673. 

 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 
Term, p. 47, sec. 3.671. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 41, sec. 3.671. 

 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 
Term, p. 29, sec. 3.681. 

 Burks v. United States, 98 S. Ct. 2141 (1978): 1977 
Term, p. 29, sec. 3.681. 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶19. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶29-30. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

29.4412  Requirement that appellate 
court consider sufficiency of 
evidence issue when it finds 
other error because double 
jeopardy clause precludes 
retrial when evidence is 
insufficient to convict 

 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 
Term, p. 29-3, sec. 29.4422. 

 Reed v. Texas, 102 S. Ct. 78 (1981): 1981 Term, p. 
47, sec. 3.672. 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶47. 

 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 
169 (1984): 1984 Term, p. 201, sec. 12.7223. 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 71, sec. 3.6721. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶28. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶19. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶23. 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶16. 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶23. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 
(Ct. App. 1995): 1995 Term, p. 29-2, sec. 29.4421. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 29-3, sec. 29.4412. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 54, sec. 3.6712. 

 For cases dealing with the absence of any 
requirement of a determination of the sufficiency 
of the evidence at first tier before trial de novo at 
second tier, see sec. 29.753. 

29.4413  When error upon which setting 
aside or reversal based is 
prosecutorial misconduct 
intended to prevent acquittal 
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 For cases dealing with this subject, see sec. 
29.447. 

29.4414  When error is failure to instruct 
jury on essential element of 
offense 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶30. 

29.442  When setting aside or reversal 
based on insufficiency of evidence 
to convict 

29.4421  In general 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 

 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 
Term, p. 29-3, sec. 29.4422. 

 Montana v. Hall, 107 S. Ct. 1825 (1987): 1986 
Term, p. 65, sec. 3.674. 

 Richardson v. United States, 104 S. Ct. 3081 (1984): 
1983 Term, p. 69, sec. 3.643. 

 Justices of Boston Municipal Court v. Lydon, 104 S. 
Ct. 1805 (1984): 1983 Term, p. 75, sec. 3.693. 

 Tibbs v. Florida, 102 S. Ct. 2211 (1982): 1981 Term, 
p. 47, sec. 3.673. 

 Reed v. Texas, 102 S. Ct. 78 (1981): 1981 Term, p. 
47, sec. 3.672. 

 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 
Term, p. 42, sec. 3.691. 

 Hudson v. Louisiana, 101 S. Ct. 970 (1981): 1980 
Term, p. 42, sec. 3.672. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 41, sec. 3.671. 

 Greene v. Massey, 98 S. Ct. 2151 (1978): 1977 
Term, p. 30, sec. 3.682. 

 Burks v. United States, 98 S. Ct. 2141 (1978): 1977 
Term, p. 30, sec. 3.682. 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶22. 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶40. 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 
169 (1984): 1984 Term, p. 201, sec. 12.7223. 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 71, sec. 3.6721. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 71, sec. 3.6721. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶19. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶13. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶32. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶28. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 
(Ct. App. 1991): 1991 Term, p. 29-18, sec. 29.4411. 

 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 
625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 
37.2321. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 29-3, sec. 29.4412. 

29.4422  Requirement that appellate 
court consider sufficiency of 
evidence issue even when it 
finds other reversible error 

 For cases dealing with this subject, see sec. 
29.4412. 

29.4423  In considering sufficiency of 
evidence, court must consider 
all evidence submitted, 
including that erroneously 
admitted 

 McDaniel v. Brown, 130 S. Ct. 665 (2010). 
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 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 
Term, p. 29-3, sec. 29.4422. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶32. 

29.4424  Rule barring retrial when 
evidence insufficient to convict 
does not apply when jury has 
failed to make finding of 
essential element of offense 
because it was not instructed 
on that element 

 For cases dealing with this subject, see sec. 
29.4414. 

29.443  When setting aside or reversal 
granted in interest of justice 
because verdict against weight of 
evidence 

 Tibbs v. Florida, 102 S. Ct. 2211 (1982): 1981 Term, 
p. 47, sec. 3.673. 

29.444  When setting aside or reversal 
based on lack of jurisdiction of trial 
court 

 For cases dealing with this subject, see sec. 29.31. 

29.445  When setting aside or reversal 
based on defect in charging 
document 

29.446  When setting aside or reversal 
based on improper ex post facto 
application of statute under which 
defendant was charged and 
convicted 

 Montana v. Hall, 107 S. Ct. 1825 (1987): 1986 
Term, p. 65, sec. 3.674. 

29.447  When setting aside or reversal 
based on prosecutor's misconduct 
that was undertaken with the intent 
to prevent an acquittal, or to 
prejudice the possibility of an 
acquittal, that the prosecutor 
believed was likely in the absence 
of the misconduct 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

29.448  Other situations 

29.449  Related matters 

29.4491  Requirement of credit for time 
already served pursuant to first 
conviction 

 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, 
p. 72, sec. 3.673. 

29.45  Court Of Appeals' Review Of Setting 
Aside Of Verdict By Trial Court 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 

 Arizona v. Rumsey, 104 S. Ct. 2305 (1984): 1983 
Term, p. 72, sec. 3.68. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 42, sec. 3.681. 

29.46  Supreme Court Review After Reversal 
By Court Of Appeals 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 

 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 
(1980): 1979 Term, p. 38, sec. 3.67. 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 34, sec. 3.66. 

29.47  Other Proceedings And Situations 

29.471  Capital sentencing proceeding 
based on aggravating circumstance 
that was element of offense for 
which defendant was prosecuted in 
guilt phase of proceeding 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 29-9, sec. 29.471. 

29.472  Trial court's taking of guilty or no-
contest plea and then, before 
sentencing, retaking of plea to 
correct defects in original plea 
taking, does not subject defendant 
to double jeopardy 

 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 
620 N.W.2d 435, 2000 Term WCA-111, at ¶1-6. 

29.48  Other Matters 
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29.481  As applied to successive 
prosecutions, the double jeopardy 
clause is concerned with the risk of 
trial and conviction, not 
punishment 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 29-9, sec. 29.471. 

29.482  Definition of "acquittal" for double 
jeopardy purposes 

 For cases dealing with this subject, see sec. 
29.844. 

29.5  Limitations On Successive Prosecutions By 
Different Governmental Entities 

29.51  Dual Sovereignty Doctrine In General 

29.511  In general 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶10. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶53. 

29.512  Bar to drug prosecution for the 
same act both in this state and 
under federal law or the law of 
another state; statutory abrogation 
of dual sovereignty doctrine with 
respect to drug offenses (Wis. Stat. 
§ 961.45) 

 For cases dealing with this subject, see sec. 
36.195. 

29.513  Bar to prosecution for same act 
both in this state and under federal 
law or the law of another state 
unless each offense requires proof 
of fact for conviction which other 
does not; statutory abrogation of 
dual sovereignty doctrine (Wis. 
Stat. § 939.71) 

 For cases dealing with this subject, see sec. 
31.421. 

29.52  By State And Federal Government 

 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 
Term, p. 29-3, sec. 29.52. 

 Rinaldi v. United States, 98 S. Ct. 81 (1977): 1977 
Term, p. 28, sec. 3.633. 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶8. 

29.53  By State And Municipality Or Other 
Lower Governmental Unit 

 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 
145 (1985): 1984 Term, p. 67, sec. 3.621. 

 State v. Ramirez, 83 Wis. 2d 150, 265 N.W.2d 274 
(1978): 1977 Term, p. 27, sec. 3.631. 

 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 
(Ct. App. 1981): 1980 Term, p. 38, sec. 3.621. 

29.54  By Indian Tribe And Federal Or State 
Government 

29.541  In general 

 United States v. Lara, 124 S. Ct. 1628 (2004). 

 United States v. Wheeler, 98 S. Ct. 1079 (1978): 
1977 Term, p. 28, sec. 3.632. 

29.542  When prosecution by Indian tribe 
was of Indian who was not member 
of tribe 

 United States v. Lara, 124 S. Ct. 1628 (2004). 

29.55  By One State Government And 
Another State Government 

29.551  In general 

 Heath v. Alabama, 106 S. Ct. 433 (1985): 1985 
Term, p. 52, sec. 3.621. 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 
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29.552  Prosecution for bail jumping based 
on violation of bond term that 
defendant is not to commit any 
crime after conviction in other state 
of crime whose commission 
constitutes violation of bail term 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 

29.56  By State And Subordinate 
Administrative Agency 

 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 
155 (Ct. App. 1982): 1982 Term, p. 55, sec. 3.621. 

29.6  Limitations Relating To Sentencing And 
Increasing Or Modifying Punishment Or 
Other Disposition 

29.61  General Principles 

29.611  In general 

 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 
Term, p. 29-10, sec. 29.61. 

 Ralston v. Robinson, 102 S. Ct. 233 (1981): 1981 
Term, p. 48, sec. 3.692. 

 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 
Term, p. 42, sec. 3.691. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 43, sec. 3.691. 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶1-41. 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 
96 (1984): 1983 Term, p. 151, sec. 6.57. 

 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 
170 (1981): 1980 Term, p. 42, sec. 3.691. 

 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 
(1981): 1980 Term, p. 39, sec. 3.631. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37. 

 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 
650 N.W.2d 844, 2002 Term WCA-53, at ¶9-10. 

 State v. Willett, 2000 WI App 212, 238 Wis. 2d 
621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶3. 

 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 
614 N.W.2d 42: 1999 Term, p. 26-5, sec. 29.622. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 9-17, sec. 9.4831. 

 State v. Dean, 111 Wis. 2d 361, 330 N.W.2d 630 
(Ct. App. 1983): 1982 Term, p. 57, sec. 3.6911. 

 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 
(Ct. App. 1981): 1980 Term, p. 44, sec. 3.695. 

 State v. North, 91 Wis. 2d 507, 283 N.W.2d 457 
(Ct. App. 1979): 1979 Term, p. 81, sec. 6.44. 

 For cases dealing generally with a trial court's 
modification of its sentence, see sec. 9.44. 

 For cases dealing generally with increasing the 
sentence imposed, see sec. 9.495. 

29.612  Applicability of double jeopardy 
clause to sentencing proceedings 

 Monge v. California, 118 S. Ct. 2246 (1998): 1997 
Term, p. 29-11, sec. 29.611. 

29.613  Applicability of double jeopardy 
clause to multiple punishments for 
same offense 

 For cases dealing with this subject, see secs. 
29.13 and 29.2. 

29.614  Applicability of double jeopardy 
clause to restitution 

 For cases dealing with this subject, see sec. 
9.48976. 

29.615  General principles for determining 
when sentence may be increased 
after initial imposition without 
violating double jeopardy 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶1-41. 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶15. 
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 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37. 

 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 
650 N.W.2d 844, 2002 Term WCA-53, at ¶9-10. 

29.62  Modifying Sentence After Defendant 
Begins Serving It 

29.621  In general 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶1-41. 

 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 
698 N.W.2d 837, at ¶20. 

 State v. Willett, 2000 WI App 212, 238 Wis. 2d 
621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶1-7. 

 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 
614 N.W.2d 42: 1999 Term, p. 29-2, sec. 29.622. 

29.622  Amending sentence to correct 
mistake made in imposing it (e.g., 
after court determines it mistakenly 
used word "concurrent" instead of 
"consecutive" in original sentence 
pronouncement) 

 State v. Willett, 2000 WI App 212, 238 Wis. 2d 
621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶5. 

 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 
614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622. 

29.623  Amending sentence to make it 
consecutive rather than concurrent 
when, at time of original 
imposition of sentence, trial court 
indicated desire for consecutive 
sentence but believed he only had 
authority to impose concurrent one 

 State v. Willett, 2000 WI App 212, 238 Wis. 2d 
621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶1-7. 

29.624  Correcting obvious error in 
sentencing where it is clear that 
good faith mistake was made in 
initial sentencing pronouncement, 
where court promptly recognizes 
error, and where court, by reducing 
erroneous original sentence on one 
count and increasing original 
sentence on another count, seeks to 
impose lawfully structured 
sentence that achieves overall 
disposition court originally 
intended 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶1-41. 

29.63  Increasing Punishment 

29.631  What constitutes increase in 
punishment that will trigger 
double jeopardy process 
limitations on increasing 
punishment; determining whether 
increase in sentence has occurred 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶18-20. 

29.632  Increasing Punishment Upon 
Reconviction And Resentencing 
After Setting Aside Or Reversal Of 
Original Conviction Or Related 
Convictions 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 29-10, sec. 29.62. 

 Poland v. Arizona, 106 S. Ct. 1749 (1986): 1985 
Term, p. 55, sec. 3.6914. 

 Pennsylvania v. Goldhammer, 106 S. Ct. 353 (1985): 
1985 Term, p. 54, sec. 3.6912. 

 United States v. Goodwin, 102 S. Ct. 2485 (1982): 
1981 Term, p. 48, sec. 3.694. 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Stubbendick, 110 Wis. 2d 693, 329 N.W.2d 
399 (1983): 1982 Term, p. 108, sec. 6.491. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶13-20. 
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 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37. 

 For cases dealing generally with resentencing 
upon conviction after setting aside or reversal of 
original conviction, see sec. 9.4954. 

29.633  Increasing Punishment Upon 
Resentencing When Original 
Sentence, Or Related Sentence, 
Vacated Or Reversed 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶1-41. 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 
96 (1984): 1983 Term, p. 151, sec. 6.57. 

 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 
(1984): 1983 Term, p. 153, sec. 6.84. 

 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 
(1983): 1982 Term, p. 56, sec. 3.631. 

 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 
(1981): 1980 Term, p. 39, sec. 3.631. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶17. 

 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 
738 N.W.2d 81, at ¶6. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37. 

 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 
647 N.W.2d 405, 2001 Term WCA-432, at ¶1-18. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21. 

 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 
(Ct. App. 1983): 1983 Term, p. 74, sec. 3.6923. 

 For cases dealing generally with resentencing 
when original sentence vacated or reversed, see 
sec. 9.4955. 

29.634  Increasing Punishment Upon 
Resentencing After Related 
Conviction Set Aside Or Reversed 

 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 
(1985): 1984 Term, p. 73, sec. 3.6933. 

 State v. Church, 2002 WI App 212, 257 Wis. 2d 
442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37. 

 For cases dealing generally with increasing a 
sentence after a related conviction has been set 
aside or reversed, see sec. 9.4956. 

29.635  Increasing Punishment When, At 
Initial Sentencing, Defendant 
Made Fraudulent Representation 
That Trial Court Accepted And 
Relied On In Imposing Initial 
Sentence 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶33-34. 

 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 
650 N.W.2d 844, 2002 Term WCA-53, at ¶1-20. 

29.636  Imposing Sentence Or Longer 
Period Of Probation When 
Probation Or Condition Of 
Probation Found Invalid Or 
Unachievable 

 State v. Sepulveda, 120 Wis. 2d 231, 353 N.W.2d 
790 (1984): 1983 Term, p. 150, sec. 6.57. 

 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 
96 (1984): 1983 Term, p. 151, sec. 6.57. 

 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 
(Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922. 

 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 
(Ct. App. 1983): 1983 Term, p. 74, sec. 3.6923. 

 State v. Dean, 111 Wis. 2d 361, 330 N.W.2d 630 
(Ct. App. 1983): 1982 Term, p. 59, sec. 3.6941. 

 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 
(Ct. App. 1981): 1980 Term, p. 44, sec. 3.695. 

29.64  Double Jeopardy Limitations Relating 
To Imposition Of Death Penalty 

29.641  In general 

 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009). 
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29.642  Application, in death penalty 
context, of issue preclusion 
doctrine, which is encompassed in 
double jeopardy protection under 
Ashe v. Swenson 

 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009). 

29.643  When, prior to Supreme Court 
holding forbidding execution of 
mentally retarded offenders, 
defendant's mental retardation was 
found to exist and was considered 
in context of weighing aggravating 
and mitigating factors and death 
penalty was imposed, double 
jeopardy does not preclude full 
hearing on defendant's mental 
capacity to determine whether he is 
mentally retarded to degree that 
imposition of death penalty would 
be unconstitutional 

 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009). 

29.644  Imposing death penalty after 
original imposition of life 
imprisonment set aside on appeal 

 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009). 

 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 
2002 Term USSC-6. 

 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 
Term, p. 10-13, sec. 10.6911. 

 Arizona v. Rumsey, 104 S. Ct. 2305 (1984): 1983 
Term, p. 75, sec. 3.6925. 

 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 
Term, p. 42, sec. 3.691. 

29.645  Trial judge's imposition of death 
penalty after jury recommends life 
imprisonment 

 Spaziano v. Florida, 104 S. Ct. 3154 (1984): 1983 
Term, p. 145, sec. 6.4911. 

29.65  Other situations 

29.651  When statute authorizes 
government to seek appellate 
review of sentence 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 43, sec. 3.691. 

29.652  Propriety of remand to trial court 
for new sentencing hearing at 
which state will have opportunity 
to prove allegation triggering 
penalty enhancer (e.g., prior 
conviction) when appellate court 
has concluded that state failed to 
prove allegation at original 
sentencing hearing 

 Dretke v. Haley, 124 S. Ct. 1847 (2004). 

 Monge v. California, 118 S. Ct. 2246 (1998): 1997 
Term, p. 29-11, sec. 29.62. 

29.653  Imposition of two consecutive 
sentences, one for underlying 
substantive offense and other for 
penalty enhancer, violates double 
jeopardy 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶16-18. 

29.654  Amending restitution order to 
clarify arguably ambiguous 
provision does not violate double 
jeopardy 

 For cases dealing with this subject, see sec. 
9.48974. 

29.66  Other Situations (cont'd) 

29.661  On appeal 

 For cases dealing generally with increasing 
sentence on appellate review, see sec. 9.953. 

29.662  Eliminating presentence 
incarceration credit initially given 

 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 
(Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72. 

29.663  Imposing restitution that was 
omitted from sentence when it was 
initially imposed 

29.6631  In general 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

http://supct.law.cornell.edu/supct/html/08-598.ZS.html�
http://supct.law.cornell.edu/supct/html/08-598.ZS.html�
http://supct.law.cornell.edu/supct/html/08-598.ZS.html�
http://straylight.law.cornell.edu/supct/search/display.html?terms=Sattazahn&url=/supct/html/01-7574.ZS.html�
http://www.law.cornell.edu/supct/search/display.html?terms=Caspari%20v.%20Bohlen&url=/supct/html/92-1500.ZS.html�
http://supct.law.cornell.edu/supct/html/02-1824.ZS.html�
http://supct.law.cornell.edu/supct/html/97-6146.ZS.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=7143�


29-39 

29.6632  After prison sentence has 
commenced 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 9-17, sec. 9.4831. 

29.664  Making sentence legal when 
sentence originally imposed was 
illegal 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

29.665  Using prior convictions in 
subsequent sentencing 

 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, 
p. 29-12, sec. 29.74. 

29.666  Using prior conviction to enhance 
potential punishment under 
habitual criminality statute 

 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 
Term, p. 29-6, sec. 29.63. 

 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 
Term, p. 29-12, sec. 29.66. 

29.667  Entering judgment of conviction 
imposing consecutive sentence 
after oral pronouncement of 
sentence that is silent on whether it 
is concurrent or consecutive does 
not increase punishment and 
violate double jeopardy 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

29.668  Use of prior conviction to enhance 
potential punishment under 
habitual criminality statute 

 United States v. Watts, 117 S. Ct. 633 (1997): 1996 
Term, p. 9-10, sec. 9.2441. 

29.669  Consideration of criminal activity 
of which defendant has been 
acquitted in determining 
appropriate sentence of impose 

 For cases dealing with this subject, see sec. 
29.7984. 

29.7  Particular Applications Of Double Jeopardy 
Protections 

29.71  Particular Applications Of Limitations 
On Prosecution And Punishment For 
Multiple Offenses In Single Trial 

 For cases dealing with this subject, see sec. 29.22. 

29.72  Criminal Prosecution After 
Disciplinary Proceedings For Same 
Conduct 

29.721  After prison disciplinary 
proceedings 

29.7211  In general 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.786. 

 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 
470 (1983): 1983 Term, p. 73, sec. 3.6915. 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 
(Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793. 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

 State v. Fonder, 162 Wis. 2d 591, 469 N.W.2d 922 
(Ct. App. 1991): 1990 Term, p. 29-4, sec. 29.811. 

 State v. Quiroz, 149 Wis. 2d 691, 439 N.W.2d 621 
(Ct. App. 1989): 1988 Term, p. 29-4, sec. 29.811. 

 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 
(Ct. App. 1986): 1986 Term, p. 67, sec. 3.693. 

 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 
155 (Ct. App. 1982): 1982 Term, p. 58, sec. 3.692. 

29.7212  When prison disciplinary 
proceeding results in extension 
of release date 
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 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

29.722  After juvenile institution 
disciplinary proceedings 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

29.73  Propriety Of Successive Prosecutions 
For Multiple Offenses Arising Out Of 
One Act Or Transaction 

 Garrett v. United States, 105 S. Ct. 2407 (1985): 
1984 Term, p. 71, sec. 3.6912. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 196, sec. 12.611. 

 State v. Ramirez, 83 Wis. 2d 150, 265 N.W.2d 274 
(1978): 1977 Term, p. 28, sec. 3.642. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611. 

29.74  Reprosecution After Proceedings That 
Were Nullity For Lack Of Jurisdiction 

 For cases dealing with this subject, see sec. 29.31. 

29.75  Right To Review Of Sufficiency Of 
Evidence At First Trial Before Second 
Trial Held 

29.751  By trial court when mistrial granted 

 For cases dealing with this subject, see sec. 
29.413. 

29.752  By appellate court when reversal 
ordered 

 For cases dealing with this subject, see sec. 
29.4412. 

29.753  In two-tiered trial system, no right 
to determination of sufficiency of 
evidence at first tier before trial de 
novo at second tier 

 Justices of Boston Municipal Court v. Lydon, 104 S. 
Ct. 1805 (1984): 1983 Term, p. 75, sec. 3.693. 

29.76  Double Jeopardy And Probation Or 
Parole Proceedings 

29.761  General principles 

29.7611  Revocation of probation is not 
considered punishment for 
double jeopardy purposes 

 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 
690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶14. 

29.762  Propriety of considering, in 
sentencing upon revocation of 
probation, conduct for which 
defendant was revoked 

 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 
690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶14. 

29.763  Revocation of probation or parole 
and imposition of imprisonment 

 Ralston v. Robinson, 102 S. Ct. 233 (1981): 1981 
Term, p. 48, sec. 3.692. 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 43, sec. 3.693. 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 

 For cases dealing generally with sentencing 
upon revocation of probation, see sec. 9.4974. 

29.764  Propriety of probation or parole 
revocation and of criminal 
prosecution and punishment based 
on same conduct 

 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 
(Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793. 

29.765  Forfeiture of good time upon parole 
revocation 

 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 
(Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793. 

 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 
N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 121, sec. 
11.381. 
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29.766  Imposition of sentence or longer 
period of probation after probation 
or condition of probation 
invalidated or unachievable 

 For cases dealing with this subject, see sec. 29.67. 

29.767  Double jeopardy clause does not 
require modification of sentence 
imposed upon revocation of 
probation when defendant 
acquitted of charge that prompted 
revocation 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

29.768  Denial of credit against sentence 
for time successfully spent on 
parole 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

29.77  Other Applications 

29.771  Propriety of capital sentencing 
proceeding based on aggravating 
circumstance that was element of 
offense for which defendant was 
prosecuted in guilt phase of 
proceeding 

 For cases dealing with this subject, see sec. 
29.471. 

29.772  Use of prior convictions to enhance 
sentences for subsequent 
convictions 

 For cases dealing with this subject, see sec. 
29.696. 

29.773  Imposition of punitive tax on 
criminal activity and criminal 
punishment for that activity 
violates constitutional prohibition 
against successive punishments for 
same offense 

29.7731  In general 

 United States v. Ursery, 116 S. Ct. 2135 (1996): 
1995 Term, p. 29-8, sec. 29.7892. 

 Department of Revenue v. Kurth Ranch, 114 S. Ct. 
1937 (1994): 1993 Term, p. 29-12, sec. 29.75. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶27. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 29-13, sec. 29.7722. 

29.7732  Imposition of controlled 
substances tax and criminal 
punishment for possession of 
controlled substances 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 29-13, sec. 29.7722. 

29.774  Successive prosecutions for theft by 
fraud and forgery growing out of 
same transaction 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

29.775  Trial and/or conviction of felony 
murder after conviction or acquittal 
of underlying felony 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

29.776  Trial after accomplice has been 
acquitted, or has been convicted of 
lesser offense 

 Standefer v. United States, 100 S. Ct. 1999 (1980): 
1979 Term, p. 37, sec. 3.65. 

 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 
(1979): 1979 Term, p. 37, sec. 3.65. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 34, sec. 3.65. 

 For cases dealing generally with conviction as 
party to a crime after person who directly 
committed it has been acquitted, or has been 
convicted of a lesser offense, see sec. 31.281. 

29.777  Prosecution for offenses committed 
in county after offenses have been 
improperly consolidated and 
disposed of in another county 
pursuant to statute allowing plea of 
guilty to offenses committed in 
several counties 
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 State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 
(Ct. App. 1994): 1994 Term, p. 7-16, sec. 7.4922. 

29.778  Requirement that when defendant 
reconvicted after first conviction set 
aside or reversed he receive credit 
for time already served on first 
conviction 

 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, 
p. 72, sec. 3.673. 

 For cases dealing generally with resentencing 
upon reconviction after first conviction set aside or 
reversed, see sec. 9.4954. 

 For cases dealing with the due process 
requirement of credit on a sentence for time served 
on an earlier invalid sentence or probation, see sec. 
22.621. 

 For cases dealing with due process restrictions 
on increasing a sentence upon reconviction after 
original conviction set aside or reversed, see sec. 
22.631. 

 For cases dealing with equal protection 
restrictions on increasing a sentence upon 
reconviction after original conviction set aside or 
reversed, see sec. 23.636. 

29.779  Propriety, under statute proscribing 
engaging in repeated acts of sexual 
assault of the same child, of 
multiple prosecutions based on acts 
during same time period that 
occurred in different venues 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶1-21. 

29.78  Other Applications (cont'd) 

29.781  Conviction of continuing criminal 
enterprise offense after conviction 
of predicate offense 

 Garrett v. United States, 105 S. Ct. 2407 (1985): 
1984 Term, p. 71, sec. 3.6912. 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211. 

29.782  Multiple criminal convictions for 
single act of drunk driving 

 State v. Bohacheff, 114 Wis. 2d 402, 338 N.W.2d 
466 (1983): 1983 Term, p. 232, sec. 12.7621. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 144, sec. 11.271. 

29.783  Prosecution for criminal drunk 
driving offense (e.g., criminal 
drunk driving, homicide by 
intoxicated use of motor vehicle, 
etc.) after earlier noncriminal 
proceeding 

29.7831  After conviction of civil drunk 
driving or other civil offense 
based on same conduct 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. 
App. 1983): 1983 Term, p. 72, sec. 3.6913. 

 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 
(Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131. 

29.7832  After administrative 
suspension of driver's 
operating privileges based on 
drunk driving 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 County of Dane v. Granum, 203 Wis. 2d 252, 551 
N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, 
sec. 44.2342. 

 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 
499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787. 

29.784  Reimposition of restitution upon 
conviction of subsequent offense 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 
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 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 
506 (Ct. App. 1983): 1983 Term, p. 72, sec. 3.6914. 

29.785  Revocation of operating privilege 
of habitual traffic offender after 
conviction of offenses on which 
revocation based 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641. 

29.786  Prosecution of charge after that 
charge has been taken into 
consideration in sentencing on 
prior conviction 

 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 
Term, p. 29-7, sec. 29.791. 

 State v. Jackson, 110 Wis. 2d 548, 329 N.W.2d 182 
(1983): 1982 Term, p. 58, sec. 3.693. 

29.787  Introduction of testimony relating 
to alleged crime that defendant had 
previously been convicted or 
acquitted of committing to show 
defendant's guilt of crime being 
tried 

 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 
Term, p. 29-12, sec. 29.4312. 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 29-3, sec. 29.811. 

 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 
(Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793. 

29.788  Forfeiture or other proceeding 
governed by lower standard of 
proof than beyond a reasonable 
doubt, after acquittal of criminal 
charge arising out of same conduct 
that is subject of proceeding 

 Dowling v. United States, 110 S. Ct. 668 (1990): 
1989 Term, p. 29-3, sec. 29.811. 

29.789  Requiring defendant who has 
reached mandatory release date by 
earning good time to serve balance 
of sentence on parole 

 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 
497 (Ct. App. 1990): 1989 Term, p. 9-20, sec. 9.4931. 

29.79  Other Applications (cont'd) 

29.791  Imposition of civil penalty and 
criminal punishment for same act 

29.7911  In general 

 United States v. Ursery, 116 S. Ct. 2135 (1996): 
1995 Term, p. 29-8, sec. 29.7892. 

 Department of Revenue v. Kurth Ranch, 114 S. Ct. 
1937 (1994): 1993 Term, p. 29-13, sec. 29.76. 

 United States v. Halper, 109 S. Ct. 1892 (1989): 
1988 Term, p. 29-5, sec. 29.812. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.78. 

 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 
(Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142. 

29.7912  Imposition of penalty for 
failure to pay drug tax and 
criminal punishment for such 
failure 

 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 
(Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142. 

29.7913  Punitive tax imposed on 
criminal activity violates 
constitutional prohibition 
against successive punishment 
for same offense 

 For cases dealing with this subject, see sec. 
29.773. 

29.7914  Prosecution for criminal drunk 
driving offense after conviction 
of civil drunk driving or other 
civil penalty based on same 
conduct 

 For cases dealing with this subject, see sec. 
29.783. 

29.7915  Imposition of civil forfeiture 
(e.g., forfeiture of property 
used in, or representing 
proceeds of, commission of 
crime) and criminal 
punishment for same act 
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 For cases dealing with this subject, see sec. 
29.796. 

29.7916  Prosecution and punishment 
for municipal ordinance 
violation and criminal 
punishment for same act 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

29.792  When two consecutive sentences 
imposed for same crime, court may 
vacate shorter one even though 
already served, and then enforce 
longer one with credit for time 
served on shorter sentence, without 
violating double jeopardy 
prohibition 

 Jones v. Thomas, 109 S. Ct. 2522 (1989): 1988 Term, 
p. 29-5, sec. 29.813. 

29.793  Prosecution as adult or in adult 
court for acts that were subject of 
juvenile delinquency proceedings 

29.7931  In general 

29.7932  Juvenile court waiver of 
juvenile into adult court based 
on conduct that provided basis 
for imposition of sanction for 
violation of dispositional order 
for earlier delinquent act 

 In Interest of Craig S.G., 209 Wis. 2d 65, 561 
N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, 
sec. 29.788. 

29.7933  Criminal prosecution after 
extension of juvenile 
disposition based in part on 
conduct giving rise to criminal 
prosecution 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 

29.7934  Criminal prosecution after 
recision of juvenile's 
conditional release based on 
same conduct that underlies 
criminal prosecution 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 

29.794  Forfeiture proceeding after 
acquittal of criminal charge arising 
out of same conduct 

 United States v. One Assortment of 89 Firearms, 104 
S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131. 

29.795  Charging defendant with bail 
jumping for failure to comply with 
condition that he refrain from 
driving without a valid license 

 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 
(Ct. App. 1987): 1986 Term, p. 66, sec. 3.691. 

29.796  Imposition of civil forfeiture (e.g., 
forfeiture of property used in, or 
representing proceeds of, 
commission of crime) and criminal 
punishment for same act 

29.7961  In general 

 United States v. Ursery, 116 S. Ct. 2135 (1996): 
1995 Term, p. 29-8, sec. 29.7892. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶25-26, 30. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

29.7962  Forfeiture of property used to 
commit, or representing 
proceeds from commission of, 
drug offenses 

 United States v. Ursery, 116 S. Ct. 2135 (1996): 
1995 Term, p. 29-8, sec. 29.7892. 

29.7963  Forfeiture of vehicle under Wis. 
Stat. § 346.65(6) after conviction 
of drunk driving or other 
offense triggering forfeiture 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

29.797  Other applications 
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29.7971  Prosecution of defendant for 
greater offense following 
breach of plea agreement under 
which he was convicted and 
sentenced for lesser offense 

 Ricketts v. Adamson, 107 S. Ct. 2680 (1987): 1986 
Term, p. 66, sec. 3.692. 

29.7972  Administrative imposition of 
monetary penalties and 
occupational debarment on 
defendant for violation of 
federal banking statutes 
followed by later criminal 
prosecution for essentially 
same conduct 

 Hudson v. United States, 118 S. Ct. 488 (1997): 
1997 Term, p. 29-1, sec. 29.1421. 

29.7973  Attempted execution of 
condition of probation (e.g., 
confinement to jail) after term 
of probation itself has expired 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

29.7974  Successive prosecution for 
misdemeanor battery after 
acquittal of felony battery 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

29.7975  Prosecution for both operating 
motor vehicle while intoxicated 
and operating motor vehicle 
with prohibited alcohol 
concentration 

 For cases dealing with this subject, see sec. 
29.252. 

29.7976  Defendant may be prosecuted 
for perjury based on allegedly 
false testimony in prior 
prosecution in which 
defendant's false testimony 
was believed by jury and led to 
acquittal if state has newly 
discovered evidence of perjury 

 For cases dealing with this subject, see sec. 
29.43341. 

29.7977  Remand for proof of 
compliance with 90-day 
requirement in sexually violent 
person (ch. 980) proceeding 
does not violate double 
jeopardy 

 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 
661 N.W.2d 898, at ¶35. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶21. 

29.798  Other applications (cont'd) 

29.7981  Propriety of reducing jeopardy-
barred conviction for greater 
offense to a conviction for 
lesser-offense that is not 
jeopardy barred as remedy for 
double jeopardy violation 

 Morris v. Mathews, 106 S. Ct. 1032 (1986): 1985 
Term, p. 55, sec. 3.692. 

29.7982  Conviction and punishment for 
violation of criminal statute 
and for violation of order 
enjoining violations of statute 

 Cornellier Fireworks Co. v. St. Croix County, 119 
Wis. 2d 44, 349 N.W.2d 721 (Ct. App. 1984): 1983 
Term, p. 73, sec. 3.6917. 

29.7983  Sexually violent person 
commitment after completion 
of sentence for commission of 
sexually violent offense 

 For cases dealing with this subject, see sec. 
10.712. 

29.7984  Consideration in imposing 
sentence of criminal activity 
after defendant has been 
acquitted of that criminal 
activity 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 United States v. Watts, 117 S. Ct. 633 (1997): 1996 
Term, p. 9-10, sec. 9.2441. 
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29.7985  Prosecution of charge after that 
charge has been taken into 
consideration in sentencing on 
prior conviction 

 United States v. Watts, 117 S. Ct. 633 (1997): 1996 
Term, p. 9-10, sec. 9.2441. 

29.7986  Prosecution and punishment 
for both delivery of controlled 
substance and tax stamp 
violation in relation to that 
controlled substance 

 For cases dealing with this subject, see sec. 
29.237. 

29.7987  Prosecution and punishment 
for both possession of 
controlled substance with 
intent to deliver and tax stamp 
violation in relation to that 
controlled substance 

 For cases dealing with this subject, see sec. 
29.238. 

29.7988  Propriety of criminal 
conviction and punishment and 
DIS sanction based on same 
conduct 

 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 
(Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793. 

29.7989  Imposition of sanction 
pursuant to university 
disciplinary procedures and 
subsequent criminal 
prosecution for same activity 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

29.799  Other applications (cont'd) 

29.7991  Propriety of proceedings 
requiring the making of 
supplemental findings 
following trial 

 Swisher v. Brady, 98 S. Ct. 2699 (1978): 1977 Term, 
p. 30, sec. 3.69. 

29.7992  When expansive allegation of 
time in charging document 
violates double jeopardy 

 For cases dealing with this subject, see sec. 
29.843. 

29.7993  Prosecution for offense after 
defendant convicted of 
criminal contempt based on 
commission of offense 

 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 
Term, p. 29-12, sec. 29.4311. 

29.7994  After acceptance of guilty or no 
contest plea based on plea 
bargain providing for reduction 
of charges on some counts and 
dismissal of others, trial court 
cannot reinstate original 
charges without violating 
double jeopardy clause 

 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 
683 N.W.2d 14, at ¶34. 

 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 
354 (1992): 1991 Term, p. 29-20, sec. 29.817. 

 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 
596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812. 

29.7995  Fact that government offers in 
evidence in one prosecution 
acts of misconduct that might 
ultimately be charged as 
criminal offenses in second 
prosecution does not bar that 
second prosecution 

 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 
Term, p. 29-12, sec. 29.4312. 

29.7996  Prosecution for criminal 
operating after revocation 
offense after conviction of civil 
traffic infraction based on same 
operation of motor vehicle 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 
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29.7997  Application of habitual 
criminality sentence enhancer 
to offense of possession of 
firearm by felon 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

29.7998  Prosecution for bail jumping 
after conviction or acquittal of 
offense whose commission 
provides basis for bail jumping 
charge 

29.79981  In general 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶39. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412. 

29.79982  When bail jumping and 
offense whose commission 
provides basis for bail 
jumping are prosecuted 
together, and defendant is 
acquitted of that offense 
but convicted of bail 
jumping based on 
commission of lesser 
included offense, and 
conviction of bail jumping 
is reversed on account of 
trial error 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶1-60. 

29.7999  Criminal prosecution after 
revocation of probation or 
parole and imposition of 
imprisonment based upon the 
same conduct 

 For cases dealing with this subject, see sec. 
29.764. 

29.8  Other Matters Relating To Double Jeopardy 

29.81  Burden And Standard Of Proof On 
Double Jeopardy Issues 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

29.82  Waiver Of Double Jeopardy Objection 

29.821  In general 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶44. 

29.822  By failure to raise double jeopardy 
issue by motion to dismiss before 
second trial held 

29.8221  In general 

 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 
(Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111. 

 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 29-1, sec. 29.4113. 

29.8222  Circumvention of waiver rule 
by claiming that counsel was 
ineffective for failing to bring 
motion to dismiss before 
second trial 

 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 
410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶28. 

29.823  By entry of guilty plea 

 For cases dealing with this subject, see sec. 
7.3233. 

29.824  Sufficiency of double jeopardy 
objection to state's request for 
mistrial 

 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 
(Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113. 

29.825  Double jeopardy claim not waived 
by failure to bring it in trial court 

 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 
(Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142. 

29.826  Failure to raise double jeopardy 
issue prior to state's decision to 
retry defendant does not constitute 
waiver of double jeopardy 
objection 
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 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

29.827  Request for new trial on 
postconviction motion or on appeal 
from conviction does not bar, either 
on grounds of equitable estoppel or 
on grounds of judicial estoppel, 
defendant from moving to dismiss 
on double jeopardy grounds when 
state attempts to retry defendant 
when new trial granted 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

29.828  Defendant does not waive double 
jeopardy claim by seeking, as 
alternative to dismissal based on 
claim that trial was barred on 
double jeopardy grounds, a new 
trial based on other grounds 

 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 
(Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111. 

29.829  Other matters 

29.8291  Does defendant waive double 
jeopardy claim he has 
unsuccessfully raised in trial 
court before second trial by 
failing to pursue, before second 
trial commences, interlocutory 
review of trial court's rejection 
of double jeopardy claim? 

 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 
715 N.W.2d 669, at ¶6. 

29.8292  Express waiver of double 
jeopardy claim 

29.82921  As part of guilty-plea 
process 

 For cases dealing with this subject, see sec. 
7.32333. 

29.83  Appellate Review Of Double Jeopardy 
Issues 

29.831  Standards of review 

29.8311  Review of factual findings 

29.83111  In general 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Quinn, 169 Wis. 2d 620, 486 N.W.2d 542 
(Ct. App. 1992): 1992 Term, p. 29-10, sec. 29.4122. 

29.83112  Determination of 
prosecutor's intent involves 
factual finding that will 
not be reversed unless 
clearly erroneous 

 For cases dealing with this subject, see sec. 
29.41222. 

29.8312  Review of ultimate decision 

29.83121  In general 

 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 
N.W.2d 871, at ¶14. 

 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 
585, 679 N.W.2d 533, at ¶15. 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶15. 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶19. 

 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 
329 (1998): 1997 Term, p. 35-10, sec. 35.4221. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 
(1992): 1991 Term, p. 29-24, sec. 29.831. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶13. 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶4. 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶14. 
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 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶5. 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶5. 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶6. 

 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 
650 N.W.2d 844, 2002 Term WCA-53, at ¶8. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶6. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶5. 

 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 
620 N.W.2d 435, 2000 Term WCA-111, at ¶4. 

 State v. Willett, 2000 WI App 212, 238 Wis. 2d 
621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶4. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 
614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 
(Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 
(Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 29-13, sec. 29.7722. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 
(Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793. 

 In Interest of Craig S.G., 209 Wis. 2d 65, 561 
N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, 
sec. 29.788. 

 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 
N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, 
sec. 29.1421. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 
499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. 
App. 1994): 1994 Term, p. 29-2, sec. 29.222. 

 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 
(Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221. 

 State v. Jacobs, 186 Wis. 2d 219, 519 N.W.2d 746 
(Ct. App. 1994): 1994 Term, p. 29-4, sec. 29.433. 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222. 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 

 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 
660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21. 

 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 
(Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142. 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 29-6, sec. 29.821. 

 State v. Harris, 161 Wis. 2d 758, 469 N.W.2d 207 
(Ct. App. 1991): 1990 Term, p. 29-6, sec. 29.821. 
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 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. 
App. 1988): 1988 Term, p. 29-1, sec. 29.4113. 

 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 
506 (Ct. App. 1983): 1983 Term, p. 76, sec. 3.6971. 

29.83122  Of trial court's decision 
that manifest necessity for 
mistrial existed 

 For cases dealing with this subject, see sec. 
29.4117. 

29.83123  Of effect of guilty plea on 
right to raise double 
jeopardy claim 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶13. 

29.832  Appealability of pretrial order 
denying motion to dismiss on 
double jeopardy grounds 

 For cases dealing with this subject, see sec. 
11.11411. 

29.84  Other Matters 

29.841  Subjecting defendant to possibility 
of double jeopardy by duplicitous 
charging 

 For cases dealing with this subject, see sec. 6.172. 

29.842  Continuing jeopardy 

 For cases dealing with this subject, see sec. 29.37. 

29.843  Double jeopardy and expansive 
allegation of time in charging 
document 

29.8431  When expansive allegation of 
time in charging document 
violates double jeopardy 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 6-2, sec. 6.143. 

29.8432  Limitations on charging 
additional counts of same 
offense as that for which 
defendant was tried when 
additional counts occurred 
during expansive time period 
alleged in charging document 
for offense for which 
defendant tried 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 
(Ct. App. 1988): 1987 Term, p. 6-2, sec. 6.143. 

29.844  Definition of "acquittal" for double 
jeopardy purposes 

 Smith v. Massachusetts, 125 S. Ct. 1129 (2005). 

29.845  Effect of jury's improperly 
returning verdicts of guilty of two 
offenses, conviction of both of 
which is barred by double 
jeopardy; proper remedy is 
vacation of lesser, rather than 
greater, offense 

 For cases dealing with this subject, see sec. 
8.6892. 
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Chapter 30  
Other Constitutional Rights 
 
 
 
30.1  Right To Speedy Trial 

30.11  Right To Speedy Trial Constitutionally 
Guaranteed 

30.111  In general 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 30.12. 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 35, sec. 3.51. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶5. 

30.112  By federal constitution 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶11. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

30.113  By state constitution 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶11. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

30.12  When Right To Speedy Trial 
Commences 

30.121  In general 

 United States v. Loud Hawk, 106 S. Ct. 648 (1986): 
1985 Term, p. 50, sec. 3.5412. 

 United States v. Gouveia, 104 S. Ct. 2292 (1984): 
1983 Term, p. 66, sec. 3.52. 

 United States v. MacDonald, 102 S. Ct. 1497 (1982): 
1981 Term, p. 42, sec. 3.52. 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 30.12. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶13-15. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶17. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶16-
17. 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶14-
18. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶8. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

 For cases dealing with exclusion of the period 
defendant not under indictment or restraint in 
considering length of delay, see sec. 30.14231. 

30.122  Right to speedy trial attaches upon 
arrest 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶13-15. 

30.13  Test For Determining Speedy Trial 
Violation 

30.131  In general 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 Doggett v. United States, 112 S. Ct. 2686 (1992): 
1991 Term, p. 30-1, sec. 30.13. 

 United States v. Loud Hawk, 106 S. Ct. 648 (1986): 
1985 Term, p. 50, sec. 3.5412. 
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 United States v. $8,850 In United States Currency, 
103 S. Ct. 2005 (1983): 1982 Term, p. 228, sec. 
13.9111. 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 20.12. 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 35, sec. 3.52. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 26, sec. 3.51. 

 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 
(1978): 1977 Term, p. 26, sec. 3.51. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶11. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶32. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶6. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

30.132  When lack of speedy sentencing 
claimed 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

30.133  Is prejudice required to establish 
violation? 

 Reed v. Farley, 114 S. Ct. 2291 (1994): 1993 Term, 
p. 30-1, sec. 30.133. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶34. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶25. 

30.134  Test is same under both federal and 
state constitutions 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶11. 

30.135  Periods that are not considered in 
speedy trial analysis 

 For cases dealing with this subject, see sec. 
30.1423. 

30.14  Factors To Be Considered 

30.141  In general 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶32. 

30.1411  When lack of speedy trial 
claimed 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 Doggett v. United States, 112 S. Ct. 2686 (1992): 
1991 Term, p. 30-1, sec. 30.13. 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 30.12. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶11. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶6. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

30.1412  When lack of speedy 
sentencing claimed 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

30.142  Length of delay 

30.1421  In general 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 Doggett v. United States, 112 S. Ct. 2686 (1992): 
1991 Term, p. 30-1, sec. 30.13. 

 United States v. Loud Hawk, 106 S. Ct. 648 (1986): 
1985 Term, p. 50, sec. 3.5412. 
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 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 30.12. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 26, sec. 3.521. 

 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 
(1978): 1977 Term, p. 26, sec. 3.521. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶12-25. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶33-41. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶7-8. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

30.1422  When lack of speedy 
sentencing claimed 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

30.1423  Periods that are not considered 
in speedy trial analysis 

30.14231  Period during which 
defendant not under 
indictment or restraint is 
not to be considered 

 United States v. Loud Hawk, 106 S. Ct. 648 (1986): 
1985 Term, p. 50, sec. 3.5412. 

30.14232  When prosecution is 
commenced, but initial 
charging document is 
dismissed, and prosecution 
is later recommenced by 
filing of new charging 
document, time between 
dismissal of original 
charging document and 
filing of second charging 
document is not to be 
considered 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶13-20. 

30.14233  When prosecution is 
commenced, but initial 
charging document is 
dismissed, and prosecution 
is later recommenced by 
filing of new charging 
document, is time during 
which initial prosecution 
was pending to be 
considered? 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶21-24. 

30.1424  Length of delay has two roles:  
(1) triggering mechanism and 
(2) factor in four-part balancing 
test 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶12. 

30.1425  Length of delay as triggering 
mechanism: until there is delay 
that is presumptively 
prejudicial, there is no need to 
examine other factors 

30.14251  In general 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶12. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶33. 

30.14252  Delay approaching one-
year is generally 
considered presumptively 
prejudicial 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶12. 

30.14253  If delay attributable to 
state is not presumptively 
prejudicial, there is no 
need to examine other 
factors 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶41. 

30.1426  Length of delay as factor in 
four-part balancing test 
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30.14261  In general 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶12-25. 

30.14262  Periods of delay that are 
not counted in applying 
balancing test: delay 
caused by something 
intrinsic to case, e.g., 
witness unavailability 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶26-27. 

30.14263  Periods of delay that are 
either not counted, or not 
counted against state, in 
applying balancing test:  
delay caused by defendant 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶26-29. 

30.14264  Periods of delay that are 
not counted against state in 
applying balancing test:  
delay caused by defense 
counsel's failure to move 
case forward in general 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

30.14265  Periods of delay that are 
not counted against state in 
applying balancing test:  
delay caused by defense 
counsel's failure to move 
case forward when defense 
counsel is appointed by 
state (e.g., through public 
defender system) 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

30.14266  What is "end point" of time 
period to be considered 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶25. 

30.143  Reasons for delay and how they 
affect weighing process required 
by test for denial of right to speedy 
trial 

30.1431  In general 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 United States v. Loud Hawk, 106 S. Ct. 648 (1986): 
1985 Term, p. 51, sec. 3.5421. 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 30.12. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 27, sec. 3.522. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶26-32. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶34-41. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶9-19. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

30.1432  Particular reasons 

30.14321  Interlocutory appeal 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 United States v. Loud Hawk, 106 S. Ct. 648 (1986): 
1985 Term, p. 51, sec. 3.5421. 

30.14322  Governmental negligence 

 Doggett v. United States, 112 S. Ct. 2686 (1992): 
1991 Term, p. 30-1, sec. 30.13. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶26. 

30.14323  Something intrinsic to case, 
e.g., witness unavailability 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶26-27. 

30.14324  Overcrowded courts, i.e., 
court's inability to calendar 
case earlier 
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 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶26-29, 31. 

30.14325  Defendant's actions, e.g., 
request for continuance, 
request for new counsel, or 
other request for relief 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶26-29. 

30.14326  Actions of defense counsel 
in general 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

30.14327  Actions of defense counsel 
when defense counsel is 
appointed by state (e.g., 
through public defender 
system) 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

30.14328  Systemic breakdown in 
public defender system 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

30.1433  When lack of speedy 
sentencing claimed 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

30.1434  In assessing reasons for delay 
and weight to be accorded 
particular period of delay 
based on reason for it, delay 
caused by defendant's counsel 
is charged against defendant 

30.14341  In general 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

30.14342  This principle applies 
whether counsel is 
privately retained or 
publicly assigned 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

30.1435  Defendant's deliberate attempt 
to disrupt proceedings (e.g., by 
repeated dismissals of counsel 
and requests for new counsel) 
at early stages of prosecution 
should be factored into court's 
analysis of subsequent delays 

 Vermont v. Brillon, 129 S. Ct. 1283 (2009). 

30.144  Demand for speedy trial 

30.1441  In general 

 Doggett v. United States, 112 S. Ct. 2686 (1992): 
1991 Term, p. 30-1, sec. 30.13. 

 United States v. Loud Hawk, 106 S. Ct. 648 (1986): 
1985 Term, p. 51, sec. 3.5421. 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 30.12. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 27, sec. 3.523. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶33. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶20-
21. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

30.1442  When lack of speedy 
sentencing claimed 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

30.1443  Defendant's requests for, or 
consents to, adjournments or 
continuances significant 
diminish weight of demand for 
speedy trial 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶37. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶41. 

30.145  Prejudice to defendant 
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30.1451  In general 

 Doggett v. United States, 112 S. Ct. 2686 (1992): 
1991 Term, p. 30-1, sec. 30.13. 

 United States v. Loud Hawk, 106 S. Ct. 648 (1986): 
1985 Term, p. 50, sec. 3.5412. 

 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 
(1982): 1981 Term, p. 43, sec. 3.544. 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 30.12. 

 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 
(1978): 1977 Term, p. 27, sec. 3.524. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶34. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶22-
25. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

30.1452  When lack of speedy 
sentencing claimed 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

30.1453  Is prejudice required to 
establish speedy trial violation 

 For cases dealing with this subject, see sec. 
30.133. 

30.15  Remedy For Denial Of Right 

 United States v. Loud Hawk, 106 S. Ct. 648 (1986): 
1985 Term, p. 50, sec. 3.5412. 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-2, sec. 30.15. 

 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 
808 (1980): 1980 Term, p. 46, sec. 3.92. 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 35, sec. 3.53. 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶11. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶7. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

 State v. Braunsdorf, 92 Wis. 2d 849, 286 N.W.2d 14 
(Ct. App. 1979): 1979 Term, p. 35, sec. 3.53. 

30.16  Appellate Review Of Question 
Whether Defendant's Right To Speedy 
Trial Violated 

30.161  In general 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶10. 

 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 
364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶12. 

30.162  Standard of review 

 State v. Urdahl, 2005 WI App 191, 286 Wis. 2d 
476, 704 N.W.2d 324, at ¶10. 

 State v. Williams, 2004 WI App 56, 270 Wis. 2d 
761, 677 N.W.2d 691, at ¶32. 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶5. 

 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 
(Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131. 

30.17  Other Matters 

30.171  Statutory right to speedy trial 

30.1711  In general 

 For cases dealing with this subject, see sec. 6.912. 

30.1712  Difference between statutory 
right and constitutional right 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 35, sec. 3.542. 

30.172  Precharging delay 

 For cases dealing with this subject, see sec. 22.31. 

30.173  Obligation to obtain defendant 
from another jurisdiction 
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 United States v. Mauro, 98 S. Ct. 1834 (1978): 1977 
Term, p. 27, sec. 3.53. 

30.174  Right to speedy trial not applicable 
to proceedings involving 
revocation of probation 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

30.175  Absent extraordinary 
circumstances, determination 
whether speedy trial rights violated 
should await conclusion of trial 

 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 
(1990): 1989 Term, p. 30-1, sec. 30.12. 

30.176  Denial of right to speedy 
sentencing 

 State v. Allen, 179 Wis. 2d 67, 505 N.W.2d 801 (Ct. 
App. 1993): 1993 Term, p. 30-2, sec. 30.163. 

30.2  Right To Fair Trial Free From Prejudicial 
Pretrial Publicity 

30.21  In General 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

30.22  Change Of Venue To Ensure Fair Trial 

30.221  Defendant's right to change of 
venue if securing impartial jury is 
not possible in county where crime 
committed 

 State v. Oswald (Theodore), 2000 WI App 2, 232 
Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 
8.1411. 

30.222  Test for determining when change 
of venue required 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 
(Ct. App. 1989): 1989 Term, p. 30-3, sec. 30.211. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 31, sec. 3.41. 

30.223  Factors to be considered 

30.2231  In general 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶31. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 26, sec. 3.42. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1.16, sec. 
1.4123. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 31, sec. 3.421. 

30.2232  Inflammatory nature of the 
publicity 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶32-33. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 32, sec. 3.4221. 

30.2233  Degree to which the publicity 
permeated the area 
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 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

30.2234  Timing and specificity of the 
publicity 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶34. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

30.2235  Degree of care exercised, and 
the amount of difficulty 
encountered, in selecting the 
jury 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶36-37. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 32, sec. 3.4222. 

30.2236  Extent to which the jurors were 
familiar with the publicity 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶35. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 32, sec. 3.4223. 

30.2237  Defendant's utilization of the 
challenges available to him on 
voir dire 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶36-37. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

30.2238  Participation of the state in the 
adverse publicity 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

30.2239  Other factors 

30.22391  Severity of the offenses 
charged and nature of the 
verdict returned 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

30.22392  Threats against the 
defendant 

30.224  Using jury from another county in 
county of prosecution 

30.2241  Right of court to select jury 
from another county in lieu of 
changing the place of trial 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 
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30.2242  Right of court after granting 
change of venue to move trial 
back to original county with 
jury selected from county to 
which venue initially changed 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 49, sec. 3.461. 

30.225  Effect of improper change of venue 
over defendant's objection 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 49, sec. 3.463. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 60, sec. 8.21. 

30.226  In considering motion for change 
of venue, trial court limited to 
evidence elicited at hearing on 
motion 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 26, sec. 3.41. 

30.227  Hearing on motion for change of 
venue 

30.2271  Defendant's right to be present 
at hearing 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

30.228  Appellate review of decision on 
motion for change of venue 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶12. 

 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 
664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 
1.4123. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 
(Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221. 

 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 
(Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221. 

30.229  Other matters 

30.2291  Procedural matters relating to 
change of venue 

 For cases dealing with this subject, see sec. 6.698. 

30.23  Alternative Measures To Ensure Fair 
Trial 

30.231  Continuance 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

30.232  Closure of pretrial proceedings to 
press 

 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 
1978 Term, p. 38, sec. 3.93. 

 For cases dealing generally with media access to 
pretrial proceedings, see sec. 46.12. 

30.233  Sequestration of jury 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

 For cases dealing generally with the 
sequestration of the jury, see secs. 8.695 and 8.863. 

30.234  "Gag" orders 

 For cases dealing with the validity of "gag" 
orders, see sec. 46.44. 

30.235  Use of voir dire to uncover and 
eradicate prejudice 

30.2351  In general 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 75, sec. 4.131. 

30.2352  No right to private, individual 
examination 

 For cases dealing with this subject, see sec. 
8.1313. 

30.236  Selecting jury from another county 
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 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 49, sec. 3.461. 

30.24  Trial Court's Exercise Of Discretion 

30.241  In general 

 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 
(Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824. 

30.242  Limited to consideration of 
evidence elicited at hearing 

30.25  Trial Court's Right And Duty To Act 
Sua Sponte 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 49, sec. 3.461. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 60, sec. 8.21. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 75, sec. 4.131. 

30.26  Other Matters Relating To Right 

30.261  Does not require questioning on 
voir dire about content of 
prejudicial pretrial publicity to 
which jurors may have been 
exposed 

 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 
Term, p. 8-1, sec. 8.1312. 

30.27  Appellate Review Of Trial Court's 
Decision 

30.3  Requirement Of Proof Beyond A 
Reasonable Doubt 

30.31  General Principles 

30.311  In general 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Bunkley v. Florida, 123 S. Ct. 2020 (2003). 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 Fiore v. White, 121 S. Ct. 712 (2001), 2000 Term 
USSC-4. 

 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 
1999 Term, p. 31-23, sec. 31.773. 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 30-1, sec. 30.311. 

 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 
Term, p. 8-4, sec. 8.5351. 

 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 
Term, p. 26-4, sec. 26.44. 

 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, 
p. 30-2, sec. 30.31. 

 Cage v. Louisiana, 111 S. Ct. 328 (1990): 1990 
Term, p. 8-9, sec. 8.5311. 

 Carella v. California, 109 S. Ct. 2419 (1989): 1988 
Term, p. 20-1, sec. 20.24. 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 185, sec. 12.9122. 

 Cooper v. Mitchell Brothers' Santa Ana Theater, 102 
S. Ct. 172 (1981): 1981 Term, p. 116, sec. 8.921. 

 Jackson v. Virginia, 99 S. Ct. 2781 (1979): 1978 
Term, p. 76, sec. 7.611. 

 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 
Term, p. 45, sec. 4.5443. 

 County Court of Ulster County v. Allen, 99 S. Ct. 
2213 (1979): 1978 Term, p. 45, sec. 4.5444. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶19. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶55. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 
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 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 
(1996): 1995 Term, p. 36-1, sec. 36.1313. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 8-7, sec. 8.5351. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 30-3, sec. 30.31. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 140, sec. 8.921. 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 181, sec. 8.921. 

 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 
(1982): 1982 Term, p. 146, sec. 8.921. 

 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 
865 (1982): 1981 Term, p. 116, sec. 8.921. 

 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 
(1981): 1981 Term, p. 116, sec. 8.921. 

 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 
(1981): 1980 Term, p. 104, sec. 8.921. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 57, sec. 4.62. 

 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 
(1981): 1980 Term, p. 130, sec. 12.311. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 104, sec. 8.921. 

 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 
(1980): 1980 Term, p. 104, sec. 8.921. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 112, sec. 8.841. 

 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 
(1980): 1979 Term, p. 112, sec. 8.841. 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 112, sec. 8.841. 

 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 
(1979): 1978 Term, p. 90, sec. 8.594. 

 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 
(1979): 1978 Term, p. 90, sec. 8.594. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶15. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶43. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶44. 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶13. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶10. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 
(Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371. 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 30-1, sec. 30.31. 

 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 
139 (Ct. App. 1991): 1990 Term, p. 30-1, sec. 30.31. 

 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 
625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 
37.2321. 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121. 

 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 
614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 
12.6112. 
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 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 181, sec. 8.921. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7923. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 181, sec. 8.921. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352. 

 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 
324 (Ct. App. 1982): 1981 Term, p. 116, sec. 8.921. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 64, sec. 4.541. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 104, sec. 8.921. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 104, sec. 8.921. 

 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 
(Ct. App. 1979): 1979 Term, p. 112, sec. 8.841. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 136, sec. 11.1251 and p. 
137, sec. 11.5221. 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 112, sec. 8.841. 

 For cases dealing with instructing on the state's 
burden of proof, see sec. 8.535. 

30.312  Requirement that each and every 
element of offense be proven 
beyond a reasonable doubt 

30.3121  In general 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Middleton v. McNeil, 124 S. Ct. 1830 (2004). 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 
1999 Term, p. 31-23, sec. 31.773. 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 31-14, sec. 31.7913. 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶10. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶19. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶55. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶10. 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶13. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶15. 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶24. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶5. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶44. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶14. 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶4. 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶13. 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

http://supct.law.cornell.edu/supct/html/04-104.ZS.html�
http://supct.law.cornell.edu/supct/html/03-526.ZS.html�
http://a257.g.akamaitech.net/7/257/2422/03may20041200/www.supremecourtus.gov/opinions/03pdf/03-1028.pdf�
http://supct.law.cornell.edu/supct/search/display.html?terms=ring%20v.%20arizona&url=/supct/html/01-488.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=cotton&url=/supct/html/01-687.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Apprendi&url=/supct/html/99-478.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Jones&url=/supct/html/97-9361.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Almendarez&url=/supct/html/96-6839.ZO.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18884�
http://www.wicourts.gov/html/sc/00/00-0541.htm�
http://www.wicourts.gov/html/sc/00/00-3134.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25945�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18636�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17617�
http://www.wicourts.gov/html/ca/03/03-1869.htm�
http://www.wicourts.gov/html/ca/03/03-1698.htm�
http://www.wicourts.gov/html/ca/01/01-1679.htm�
http://www.wicourts.gov/html/ca/01/01-0738.htm�
http://www.wicourts.gov/html/ca/01/01-0023.htm�
http://www.wicourts.gov/html/ca/00/00-3045.htm�
http://www.wicourts.gov/html/ca/98/98-2530.htm�
http://www.wicourts.gov/html/ca/97/97-1364.htm�


30-13 

30.3122  Prior conviction(s) that subjects 
defendant to increased 
potential punishment for 
offense is not element of 
offense that must be proved at 
trial beyond a reasonable doubt 

 For cases dealing with this subject, see sec. 
31.62232. 

30.3123  Determining what constitutes 
element of offense that must be 
proved beyond a reasonable 
doubt 

 For cases dealing with this subject, see sec. 31.77. 

30.313  Requirement of proof beyond a 
reasonable doubt of any fact, other 
than fact of prior conviction, that 
increases penalty for crime beyond 
prescribed statutory maximum or 
that is necessary to support 
sentence exceeding maximum 
authorized by facts established by 
plea of guilty or jury verdict 

30.3131  In general 

 Rita v. United States, 127 S. Ct. 2456 (2007). 

 Cunningham v. California, 127 S. Ct. 856 (2007). 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 Shepard v. United States, 125 S. Ct. 1254 (2005). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶56. 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶20-21. 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶21-24. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶16. 

30.3132  Need for proof beyond a 
reasonable doubt of 
aggravating circumstance that 
permits imposition of sentence 
outside of standard range 
prescribed for offense 

30.31321  In general 

 Cunningham v. California, 127 S. Ct. 856 (2007). 

30.31322  When imposition of 
sentence outside of 
standard range prescribed 
for offense is mandatory 

 Cunningham v. California, 127 S. Ct. 856 (2007). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶22-24. 

30.31323  When imposition of 
sentence outside of 
standard range prescribed 
for offense is discretionary 

 Cunningham v. California, 127 S. Ct. 856 (2007). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶24. 

30.3133  Applicability of harmless-error 
rule when court fails to require 
finding, beyond a reasonable 
doubt, of fact that increases 
penalty for crime beyond 
prescribed statutory maximum, 
i.e., fact that permits imposition 
of sentence outside of standard 
range prescribed for offense 

 For cases dealing with this subject, see sec. 
11.7395. 

http://supct.law.cornell.edu/supct/html/06-5754.ZS.html�
http://supct.law.cornell.edu/supct/html/05-6551.ZS.html�
http://supct.law.cornell.edu/supct/html/05-83.ZS.html�
http://supct.law.cornell.edu/supct/html/03-9168.ZS.html�
http://supct.law.cornell.edu/supct/html/04-104.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36598�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=35292�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19432�
http://www.wicourts.gov/html/ca/03/03-2278.htm�
http://supct.law.cornell.edu/supct/html/05-6551.ZS.html�
http://supct.law.cornell.edu/supct/html/05-6551.ZS.html�
http://supct.law.cornell.edu/supct/html/04-104.ZS.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19432�
http://supct.law.cornell.edu/supct/html/05-6551.ZS.html�
http://supct.law.cornell.edu/supct/html/04-104.ZS.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19432�


30-14 

30.3134  Apprendi decision does not 
create constitutional test for 
determining what elements of 
particular offense are; rather, it 
sets out test for determining 
what facts must be determined 
by jury and proved beyond 
reasonable doubt, whether or 
not those facts are elements of 
offense 

 For cases dealing with this subject, see sec. 
31.7793. 

30.3135  Need for proof beyond 
reasonable doubt of facts, other 
than fact of prior conviction, 
that render defendant habitual 
criminal, subject to increased  
penalty 

30.31351  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶58. 

30.31352  When question is whether 
crime of which defendant 
was convicted in another 
jurisdiction was 
comparable to Wisconsin 
offense 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶56-29. 

30.314  Only guilt, not credibility of 
particular witness, must be proved 
beyond a reasonable doubt 

 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 
(1989): 1988 Term, p. 2-8, sec. 2.641. 

30.315  Presumption of innocence 

 For cases dealing with this subject, see sec. 30.94. 

30.316  Applicability of harmless-error 
doctrine when deficient jury 
instruction given with regard to 
particular element 

 For cases dealing with this subject, see sec. 
11.7361. 

30.317  Aggravating factor identified by 
trial court as basis for imposing 
harsher sentence does not need to 
be proved beyond a reasonable 
doubt 

 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 
430, 706 N.W.2d 145, at ¶20-24. 

30.32  What Constitutes Reasonable Doubt 

 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 
Term, p. 8-4, sec. 8.5351. 

 Cage v. Louisiana, 111 S. Ct. 328 (1990): 1990 
Term, p. 8-9, sec. 8.5311. 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 68, sec. 5.71. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352. 

30.33  Shifting Burden Of Proof To 
Defendant 

30.331  In general 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 30-1, sec. 30.331. 

 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 
Term, p. 8-14, sec. 8.6122. 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶44. 

 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 
(1982): 1982 Term, p. 207, sec. 12.9212. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 84, sec. 4.5373. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 204, sec. 12.7923. 

 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 
513 (Ct. App. 1982): 1982 Term, p. 206, sec. 12.9211 
and p. 208, sec. 12.9212. 

 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 
(Ct. App. 1982): 1982 Term, p. 207, sec. 12.9211 and 
p. 208, sec. 12.9212. 
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 For cases dealing with shifting the burden of 
proof to the defendant in the instructions, see sec. 
8.5492. 

30.332  On elements of offense 

 Martin v. Ohio, 107 S. Ct. 1098 (1987): 1986 Term, 
p. 182, sec. 8.9233. 

 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 
158, sec. 7.63. 

 Spikes v. Ohio, 102 S. Ct. 986 (1982): 1981 Term, p. 
117, sec. 8.924. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 
(1982): 1981 Term, p. 150, sec. 12.2182. 

 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 151, sec. 12.2182. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151. 

 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 
(Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 101, sec. 4.792. 

30.333  On defenses and mitigating 
circumstances 

30.3331  In general 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 
Term, p. 30-4, sec. 30.333. 

 McKoy v. North Carolina, 110 S. Ct. 1227 (1990): 
1989 Term, p. 30-4, sec. 30.333. 

 Martin v. Ohio, 107 S. Ct. 1098 (1987): 1986 Term, 
p. 182, sec. 8.9233. 

 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, 
p. 185, sec. 12.9122. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 
(1986): 1986 Term, p. 249, sec. 12.9311. 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 195, sec. 12.942. 

 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 
(1982): 1981 Term, p. 151, sec. 12.2182. 

 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 151, sec. 12.2182. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 185, sec. 12.9121. 

 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 
(1981): 1980 Term, p. 104, sec. 8.921. 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 162, sec. 11.9112. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶15-16. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 
(Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 
(Ct. App. 1983): 1983 Term, p. 101, sec. 4.792. 

 For cases dealing with the constitutionality of 
shifting the burden of proof to the defendant on 
the issue of insanity, see sec. 8.722. 

 For cases dealing generally with the burdens of 
production and proof with respect to defenses, see 
sec. 40.12. 
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 For cases dealing with the constitutionality of 
placing the burden of production on the 
defendant, see sec. 40.122. 

30.3332  With respect to negative 
defense 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶15. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

30.3333  With respect to affirmative 
defense 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 Gilmore v. Taylor, 113 S. Ct. 2112 (1993): 1992 
Term, p. 10-11, sec. 10.693. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶16. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

30.334  By use of presumptions 

 For cases dealing with this subject, see sec. 
30.341. 

30.335  Prosecutor's comment by 
questioning or argument about 
shortcomings of defense evidence 
does not, per se, constitute shifting 
of burden of proof 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851. 

30.336  When prosecutorial comment on 
failure to call or question witness 
shifts burden of proof to defendant 

 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 
(Ct. App. 1993): 1992 Term, p. 8-4, sec. 8.851. 

30.337  Applicability of harmless error 
doctrine when instruction given 
that erroneously shifts burden of 
proof to defendant 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 119, sec. 5.914. 

 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 
(Ct. App. 1979): 1979 Term, p. 126, sec. 9.43. 

 For cases dealing with the applicability of the 
harmless error rule to an instruction on a 
presumption that improperly shifts the burden of 
persuasion to the defendant, see sec. 20.28. 

30.34  Relieving State Of Requirement 

30.341  By use of presumptions 

30.3411  In general 

 For cases dealing with this subject, see sec. 20.24. 

30.3412  Instruction relieving state of 
requirement by use of 
presumptions subject to 
harmless error analysis 

 For cases dealing with this subject, see sec. 20.28. 

30.3413  Retroactivity of rule 
proscribing instructions on 
presumptions that have effect 
of relieving state of burden of 
persuasion 

 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 
47-2, sec. 47.222. 

30.342  By excluding defense evidence on 
element of crime 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 28-2, sec. 28.51. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423. 

30.343  By directing verdict as to guilt or 
particular element 
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 For cases dealing with this subject, see sec. 26.43. 

30.344  By instructing jury to take 
judicially noticed elemental fact as 
conclusively proven 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶18-34. 

30.345  State's burden to prove every 
element of crime is not relieved by 
defendant's decision not to contest 
essential element of offense 

 For cases dealing with this subject, see sec. 
30.381. 

30.35  Instructing On Requirement Of Proof 
Beyond A Reasonable Doubt 

30.351  Content of instruction in general 

 For cases dealing with this subject, see sec. 
8.5352. 

30.352  Constitutionally deficient 
reasonable doubt instruction 
cannot be harmless error 

 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008). 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7334. 

 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 
Term, p. 30-1, sec. 30.352. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611. 

30.36  Sufficiency Of Evidence To Sustain 
Burden Of Proof Beyond A Reasonable 
Doubt 

 For cases dealing with this subject, see chapter 
19. 

30.37  Other Matters 

30.371  No need to prove every alternative 
alleged in charging document 

 For cases dealing with this subject, see sec. 
19.511. 

30.372  Not required in noncriminal 
actions 

 Cooper v. Mitchell Brothers' Santa Ana Theater, 102 
S. Ct. 172 (1981): 1981 Term, p. 197, sec. 13.912. 

30.373  Directing verdict with respect to 
defendant's guilt or particular 
element 

 For cases dealing with this subject, see secs. 
26.431 and 26.432. 

30.374  Requirement of submission to jury 
of proof of, and finding by jury of, 
all essential elements 

 For cases dealing with this subject, see sec. 26.44. 

30.375  Constitutionality of imposing 
mandatory minimum sentence 
based on defendant's use of 
weapon when use of weapon not 
proved beyond a reasonable doubt 

 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 
1985 Term, p. 97, sec. 6.494. 

 for. 

30.376  Dispensing with need for proof of 
particular element by defendant's 
stipulation to that element 

 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 
614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 
12.6112. 

30.377  Requirement not violated by 
failure to submit lesser-included 
offense instruction 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 
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30.378  Effect of insufficiency of evidence 
as to one basis of liability upon 
which jury was instructed when 
evidence sufficient to support 
another basis of liability upon 
which jury was instructed 

 For cases dealing with this subject, see sec. 
19.551. 

30.38  Other matters (cont'd) 

30.381  State's burden to prove every 
element of crime is not relieved by 
defendant's decision not to contest 
essential element of offense 

 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 
Term, p. 10-5, sec. 10.612. 

30.382  Need for sufficient specificity in 
verdict to identify act or alternative 
acts on which guilt is predicated 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

30.383  Requirement of proof beyond a 
reasonable doubt violated by lack 
of unanimity instruction 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

30.384  Evidentiary rule that reduces state's 
burden of proof in the sense of 
making the burden easier to bear is 
not unconstitutional unless rule 
violates fundamental principle of 
fairness 

 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 
Term, p. 30-1, sec. 30.371. 

30.385  Requirement that appellate court 
consider sufficiency of evidence 
issue even when it finds other error 
warranting reversal 

 For cases dealing with this subject, see sec. 
29.4412. 

30.386  Effect of court decision in another 
case, decided after defendant's 
conviction became final, holding 
that conduct in which defendant 
engaged does not constitute crime 
of which he was convicted 

30.3861  In general 

 Bunkley v. Florida, 123 S. Ct. 2020 (2003). 

 Fiore v. White, 121 S. Ct. 712 (2001), 2000 Term 
USSC-4. 

 Fiore v. White, 120 S. Ct. 469 (1999): 1999 Term, p. 
11-18, sec. 11.8841. 

30.3862  Need for court that decided 
case to determine whether 
decision declared law that 
existed at time defendant's 
conviction became final or, 
rather, changed law from that 
which existed at time 
defendant's conviction became 
final 

 Bunkley v. Florida, 123 S. Ct. 2020 (2003). 

30.39  Other matters (cont'd) 

30.391  Applicability of harmless error rule 
to instruction that relieves state of 
proving each element beyond a 
reasonable doubt because it 
misstates, omits, or is otherwise 
deficient with regard to, particular 
element 

 For cases dealing with this subject, see sec. 
11.7361. 

30.392  Applicability of harmless-error rule 
when court fails to require jury to 
find, beyond a reasonable doubt, 
fact that increases penalty for crime 
beyond prescribed statutory 
maximum, i.e., fact that permits 
imposition of sentence outside of 
standard range prescribed for 
offense 

 For cases dealing with this subject, see sec. 
11.7395. 
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30.393  Satisfying requirement of proof 
beyond a reasonable doubt by 
taking judicial notice of fact 

 For cases dealing with this subject, see sec. 
20.181. 

30.4  Right To Self-Representation 

30.41  General Principles 

30.411  Right to self-representation in 
general 

 Indiana v. Edwards, 128 S. Ct. 2379 (2008). 

 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 
Term, p. 182, sec. 8.933. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶74. 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶56. 

 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 
(1980): 1979 Term, p. 113, sec. 8.851. 

 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 
(1980): 1979 Term, p. 113, sec. 8.851. 

 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 
(1979): 1979 Term, p. 113, sec. 8.851. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶14. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶11, 16. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶9-10. 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 
(Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 
(Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33. 

 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 
(Ct. App. 1987): 1986 Term, p. 152, sec. 8.24. 

 State v. Dean, 98 Wis. 2d 74, 295 N.W.2d 23 (Ct. 
App. 1980): 1980 Term, p. 105, sec. 8.931. 

30.412  Lack of legal expertise (i.e., 
technical legal knowledge) is 
impermissible basis on which to 
deny request to represent oneself 

 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 
1999 Term, p. 30-3, sec. 30.452. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶17. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 For cases dealing generally with the question 
whether a defendant's ability to represent himself 
has a bearing upon his competence to choose self-
representation, see sec. 30.494. 

30.413  Does right imply right of pro se 
defendant to have access to law 
library? 

 Kane v. Espitia, 126 S. Ct. 407 (2005). 

30.414  Court not required to advise 
defendant of right to self-
representation 

30.4141  In general 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶21-24. 

30.4142  Complaint about defendant's 
current attorney's performance 
does not trigger any obligation 
of court to advise defendant of 
right to self-representation 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶21. 

http://supct.law.cornell.edu/supct/html/07-208.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25866�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=20396�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36652�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35920�
http://www.wicourts.gov/html/ca/01/01-1873.htm�
http://www.wicourts.gov/html/ca/99/99-1198.htm�
http://www.wicourts.gov/html/ca/97/97-1899.htm�
http://supct.law.cornell.edu/supct/html/98-7809.ZO.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36652�
http://www.wicourts.gov/html/ca/97/97-1899.htm�
http://supct.law.cornell.edu/supct/search/display.html?terms=kane%20v.%20espitia&url=/supct/html/04-1538.ZPC.html�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35920�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35920�


30-20 

30.415  Mere inconvenience to court is 
insufficient to deny defendant's 
right to self-representation 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶18. 

30.42  Assertion Or Invocation Of Right 

30.421  Timeliness 

 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 
(1979): 1979 Term, p. 113, sec. 8.852. 

30.422  Sufficiency 

30.4221  In general 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶12-27. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

30.4222  Defendant must clearly and 
unequivocally make 
declaration of desire to proceed 
pro se in order to invoke right 
to self-representation 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶19-20, 24. 

30.4223  Defendant's expression of 
dissatisfaction with current 
attorney or request for another 
attorney does not constitute 
clear and unequivocal 
declaration that defendant 
wants to proceed pro se 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶26. 

30.4224  Sufficiency in particular case 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶25-27. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

30.43  Need For Sufficient Showing That 
Defendant's Waiver Of Right To 
Counsel And Decision To Proceed Pro 
Se Has Been Knowingly, Intelligently 
And Voluntarily Made 

30.431  In general 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶14-15. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶17. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶10. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶19. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

 For cases dealing generally with the waiver of 
the right to counsel and what is required to 
effectuate a valid waiver of that right, see sec. 25.4. 

30.432  Requirement that court engage 
fully in required waiver-of-counsel 
colloquy before it denies right to 
self-representation 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶1, 13-15. 

30.44  Competency To Exercise Right; Need 
For Independent Inquiry Into 
Competence To Represent Oneself 
Beyond Showing Of Competence To 
Stand Trial 

30.441  General Principles 

30.4411  In general 

 Indiana v. Edwards, 128 S. Ct. 2379 (2008). 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶56-69. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶14, 16. 
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 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶17. 

 In re Sophia S., 2006 WI App 100, 293 Wis. 2d 279, 
715 N.W.2d 692, at ¶17-23. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶19. 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 

30.4412  Determination of 
incompetency must appear in 
record 

30.44121  In general 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶16. 

30.44122  Court is not necessarily 
required to make express 
finding as to which specific 
problem or disability 
prevents defendant from 
being able to meaningfully 
represent himself 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶68. 

30.442  Constitutional requirements 
relating to competency to exercise 
right to represent oneself 

30.4421  No requirement of 
independent inquiry into 
competence to represent 
oneself beyond showing of 
competence to stand trial; state 
may permit defendant to 
represent himself upon 
showing of competence 
necessary to stand trial 

 Indiana v. Edwards, 128 S. Ct. 2379 (2008). 

 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 
Term, p. 7-7, sec. 7.231. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶10. 

 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 
(Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322. 

30.4422  State may deny defendant who 
is competent to stand trial right 
to represent himself when he 
suffers from severe mental 
illness to point where he is not 
competent to conduct trial 
proceedings by himself 

 Indiana v. Edwards, 128 S. Ct. 2379 (2008). 

30.443  Need independent inquiry into 
competence; competence required 
to exercise right to represent 
oneself is more demanding than 
competence necessary to stand trial 
(state rule) 

30.4431  In general 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶57-69. 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 
8.1411. 

30.4432  Court is not necessarily 
required to make express 
finding as to which specific 
problem or disability prevents 
defendant from being able to 
meaningfully represent himself 

 For cases dealing with this subject, see sec. 
30.4412. 

30.444  Defendant's ability to represent 
himself has no bearing upon his 
competence to choose self-
representation 

 For cases dealing with this subject, see sec. 
30.494. 
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30.445  When competency determination 
not made prior to trial, trial court 
may hold postconviction 
evidentiary hearing to determine 
competency if adequate and 
meaningful nunc pro tunc inquiry 
into question of competency is 
possible 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: See sec. 25.3321. 

30.45  Application Of Right To Proceedings 
Other Than Criminal Trial (e.g., Guilty 
Plea Hearing, Postconviction Motion 
Hearing, etc.) 

30.451  In general 

 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 
1999 Term, p. 30-3, sec. 30.452. 

30.452  Appeal 

 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 
1999 Term, p. 30-3, sec. 30.452. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶2. 

30.46  Waiver Of Right 

30.461  In general 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

30.462  By disruptive conduct 

 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. 
App. 1993): 1992 Term, p. 25-20, sec. 25.34. 

30.463  By failing to make sufficiently 
explicit request for self-
representation 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

30.47  Applicability Of Harmless Error Rule 
To Denial Of Right To Self-
Representation 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 
Term, p. 183, sec. 8.934. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶14. 

30.48  Appellate Review Of Matters Relating 
To Defendant's Right To Self-
Representation 

30.481  Appellate review of ruling whether 
right denied 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶13. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441. 

30.482  Appellate review of ruling whether 
defendant was competent to 
exercise right to self-representation 

 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 
705 N.W.2d 878, at ¶21. 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶16. 

 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 
2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 
25.3321. 

30.483  Appellate review of sufficiency of 
showing that defendant 
knowingly, intelligently, and 
voluntarily waived his right to 
counsel 

 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 
771 N.W.2d 379, at ¶15. 

30.49  Other Matters 

30.491  No right to self-representation and 
representation by counsel 

30.4911  At trial 

 For cases dealing with this subject, see sec. 
25.5921. 

30.4912  On appeal 
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 For cases dealing with this subject, see sec. 
11.8998. 

30.492  Appointment of "standby counsel" 
to assist pro se defendant 

 For cases dealing with this subject, see sec. 
25.591. 

30.493  Relationship of competency to 
stand trial to competency to 
represent oneself 

 For cases dealing with this subject, see sec. 30.44. 

30.494  Defendant's ability to represent 
himself has no bearing upon his 
competence to choose self-
representation 

 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 
Term, p. 7-7, sec. 7.231. 

 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 
(Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322. 

 For cases dealing with the question whether the 
lack of legal expertise is a permissible basis upon 
which to deny a defendant's request to represent 
himself, see sec. 30.412. 

30.495  Relationship between state and 
federal constitutional rights to self-
representation 

 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 
(1997): 1996 Term, p. 25-19, sec. 25.322. 

 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 
766 N.W.2d 770, at ¶16. 

 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 
646 N.W.2d 845, 2001 Term WCA-372, at ¶9. 

 State v. Osward (James), 2000 WI App 3, 232 Wis. 
2d 103, 606 N.W.2d 238: 1999 Term, p. 30-3, sec. 
30.484. 

30.496  Defendant not entitled to new trial 
in interest of justice because of 
failure to raise defense to criminal 
charge when failure to raise 
defense was result of defendant's 
decision to proceed pro se 

 For cases dealing with this subject, see sec. 
11.8194. 

30.497  Defendant has no right to represent 
himself on appeal 

 For cases dealing with this subject, see sec. 
30.452. 

30.498  Does right imply right of pro se 
defendant to have access to law 
library? 

 For cases dealing with this subject, see sec. 
30.413. 

30.5  Right To Impartial Judge 

30.51  General Principles 

30.511  In general 

 Bracy v. Gramley, 117 S. Ct. 1793 (1997): 1996 
Term, p. 10-21, sec. 10.661. 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶58-68. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 145, sec. 8.91. 

 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 
(1982): 1981 Term, p. 116, sec. 8.91. 

 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 
(1979): 1979 Term, p. 56, sec. 4.842. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 84, sec. 8.54. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 84, sec. 8.54. 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 10, sec. 2.15. 

 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 
166, 771 N.W.2d 385, at ¶7-9, 14. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶36. 
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 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶11-31. 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶16. 

 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 
692 N.W.2d 256, at ¶13. 

 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 
168, 667 N.W.2d 800, at ¶1-19. 

 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 
663 N.W.2d 292, at ¶11-12. 

 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶13. 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 

 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 
(Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432. 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 30-4, sec. 30.52. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 30-3, sec. 30.51. 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-31, sec. 6.971. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 30-1, 
sec. 30.511. 

 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 181, sec. 8.91. 

 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. 
App. 1981): 1981 Term, p. 54, sec. 3.911. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 54, sec. 3.911. 

30.512  When bias against counsel denies 
right to impartial judge 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 30-4, sec. 30.52. 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 30-1, 
sec. 30.511. 

30.513  Is defendant denied due process 
only if judge, in fact, treats him 
unfairly?; Is appearance of judge's 
partiality sufficient to establish 
constitutional violation? 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶36. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 30-4, sec. 30.52. 

30.514  Must defendant show actual bias, 
not simply appearance of partiality, 
to establish denial of right? 

 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 
166, 771 N.W.2d 385, at ¶14. 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶36. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶21-24, 30. 

 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 
663 N.W.2d 292, at ¶12. 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231. 

30.515  Presumption that judge is free of 
bias and prejudice 

 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 
166, 771 N.W.2d 385, at ¶8. 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶16. 

 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 
663 N.W.2d 292, at ¶12. 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231. 
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30.516  Judge's prior statements of how he 
would rule on, or otherwise decide, 
particular matters as evidence of 
partiality 

30.5161  Prior adverse legal rulings or 
expressions of views of the law 
are not sufficient to 
demonstrate bias 

 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 
663 N.W.2d 292, at ¶19. 

30.5162  Prior statements as to how 
judge would decide matter 
committed to his discretion 
(e.g., length of sentence upon 
revocation of extended 
supervision) may establish 
partiality 

 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 
166, 771 N.W.2d 385, at ¶1-8. 

30.517  When trial court's questioning of 
witness reveals its disbelief of 
defendant's testimony, court is not 
impartial 

 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 
168, 667 N.W.2d 800, at ¶11. 

30.518  Opinions formed by judge on basis 
of facts introduced or events 
occurring in course of current 
proceedings or of prior proceedings 
do not constitute basis for bias or 
partiality motion unless they 
display deep-seated favoritism or 
antagonism that would make fair 
judgment impossible 

 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 
801, 722 N.W.2d 136, at ¶36. 

30.52  Use Of Substitution Of Judge To 
Ensure Right To Impartial Judge 

 For cases dealing with this subject, see sec. 6.61. 

30.53  Recusal Or Disqualification Of Judge 

 For cases dealing with this subject, see sec. 6.971. 

30.54  Waiver Of Right 

30.541  By failure to request removal from 
case once alleged grounds for claim 
of impartiality known and prior to 
judge's acting on matter 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

30.55  Particular Bases For Questioning 
Impartiality Of Judge 

30.551  Fact that judge permitted juror to 
speak during sentencing 

 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 
(Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453. 

30.552  Defendant's prior filing of 
complaints against judge 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231. 

30.553  Judge's prior self-disqualification 
in cases involving defendant 

 For cases dealing with this subject, see sec. 
30.581. 

30.554  Judge's having conducted prior 
proceeding that is under review 

 For cases dealing with this subject, see sec. 
30.582. 

30.555  Fact that judge consulted with 
victim's treating physician in 
determining whether treatment 
records contained exculpatory 
evidence 

 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 
(Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956. 

30.556  Fact that judge was taking bribes to 
fix cases at time defendant tried 

 Bracy v. Gramley, 117 S. Ct. 1793 (1997): 1996 
Term, p. 10-21, sec. 10.661. 

30.557  Fact that sentencing judge is facing 
recall effort based on judge's 
alleged leniency in sentencing 

 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 
(Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272. 
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30.558  Fact that judge made ruling in prior 
case involving defendant, ruling 
was reversed by appellate court in 
that case, but in nonprecedential 
decision, and judge intends to 
make same ruling in present case 

 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 
663 N.W.2d 292, at ¶13-20. 

30.559  Judge's calling of witness and 
questioning him outside presence 
of jury in manner that reveals 
disbelief of defendant's testimony, 
followed by prosecutor's use of 
witness in rebuttal 

 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 
683 N.W.2d 31, at ¶58-68. 

 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 
168, 667 N.W.2d 800, at ¶1-19. 

30.56  Particular Bases For Questioning 
Impartiality Of Judge (cont'd) 

30.561  Judge noting the following on 
letter from probation agent 
suggesting that probation should 
not be extended because of failure 
to pay restitution: "No--I want his 
probation extended" 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶25-26. 

30.562  Court at sentencing announces that 
it will impose maximum sentence if 
extended supervision is revoked, 
and indicates at sentencing hearing 
after revocation of extended 
supervision that it is acting in 
accord with that announcement and 
imposes maximum sentence 

 For cases dealing with this subject, see sec. 
41.74194. 

30.57  Applicability Of Harmless-Error Rule 
To Denial Of This Right 

 Rivera v. Illinois, 129 S. Ct. 1446 (2009). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 
606 (1999): 1998 Term, p. 2-7, sec. 2.1931. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶10. 

 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 
473, 700 N.W.2d 298, at ¶16. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 30-5, sec. 30.56. 

30.58  Appellate Review Of Question 
Whether Judge Was Impartial 

 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 
N.W.2d 38, 2001 Term WSC-163, at ¶26. 

 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 
166, 771 N.W.2d 385, at ¶7. 

 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 
168, 667 N.W.2d 800, at ¶7. 

 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 
663 N.W.2d 292, at ¶11. 

30.59  Other Matters 

30.591  Judge's prior self-disqualification 
in cases involving defendant does 
not mean that judge was not 
neutral and detached magistrate 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231. 

30.592  No need to provide different judge 
because judge has conducted prior 
proceeding that is under review 

 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 
724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-15, sec. 
6.4811. 

30.593  Violation of substitution-of-judge 
statute or of recusal or 
disqualification statutes does not 
necessarily violate constitutional 
right to impartial judge 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 
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 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶13. 

30.594  Right to fair and impartial 
appellate judge 

 State v. Allen, 2010 WI 10, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-8. 

30.6  Right To Testify On Own Behalf 

30.61  General Principles 

30.611  In general 

 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 
1992 Term, p. 30-3, sec. 30.61. 

 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 
Term, p. 183, sec. 8.95. 

 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, 
p. 141, sec. 8.95. 

 United States v. Grayson, 98 S. Ct. 2610 (1978): 
1977 Term, p. 63, sec. 8.57. 

 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 
149 (1984): 1983 Term, p. 80, sec. 3.871. 

 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 
(1980): 1979 Term, p. 98, sec. 8.45 and p. 106, sec. 
8.76. 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶10. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶33, 38. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶11. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶37. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 30-4, sec. 30.63. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 84, sec. 4.5373. 

 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 
724 (Ct. App. 1986): 1985 Term, p. 155, sec. 10.62. 

30.612  Nature of right 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶37. 

 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 
538, 765 N.W.2d 855, at ¶10. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶11. 

30.62  Particular Matters 

30.621  Deterring exercise of right at 
suppression hearing by ruling that 
testimony can be used for 
impeachment 

 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 
(1978): 1977 Term, p. 22, sec. 3.113. 

30.622  When defendant's testimony 
refreshed by hypnosis 

 United States v. Scheffer, 118 S. Ct. 1261 (1998): 
1997 Term, p. 28-7, sec. 28.54. 

 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 
Term, p. 183, sec. 8.95. 

 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 
(Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121. 

30.623  Testifying defendant has no right 
to consult with attorney during 
brief break in testimony 

 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 
25-7, sec. 25.4721. 

30.624  Right not violated by enhancement 
of sentence based on defendant's 
perjury at trial 

 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 
1992 Term, p. 9-2, sec. 9.171. 

30.625  Defendant has no right to testify 
falsely; right to testify does not 
include right to commit perjury 

 LaChance v. Erickson, 118 S. Ct. 753 (1998): 1997 
Term, p. 22-1, sec. 22.1322. 
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 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 
1992 Term, p. 30-3, sec. 30.622. 

 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 
681 N.W.2d 500, at ¶34. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶37. 

 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. 
App. 1997): 1997 Term, p. 25-6, sec. 25.2522. 

30.626  When defense counsel keeps 
defendant from taking stand by 
threat to withdraw from case if he 
does, the two-part Strickland test is 
appropriate vehicle to assess 
defendant's contention that right to 
testify was violated 

30.6261  In general 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

30.6262  In applying Strickland test, 
court must determine whether 
defendant prejudiced by 
counsel's conduct 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

30.627  Right not violated by refusing to 
permit testifying defendant to 
challenge court's ruling permitting 
introduction of evidence of prior 
conviction to impeach if defendant 
preemptively introduces such 
evidence on direct examination 

 Ohler v. United States, 120 S. Ct. 1851 (2000): 1999 
Term, p. 16-4, sec. 16.1415. 

30.628  Applicability of harmless-error rule 
to denial of this right 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

30.63  Waiver Of Right 

30.631  In general 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶36-47. 

 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 
(1984): 1983 Term, p. 183, sec. 8.952. 

 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 
149 (1984): 1983 Term, p. 183, sec. 8.952. 

 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 
(1980): 1979 Term, p. 98, sec. 8.45 and p. 106, sec. 
8.76. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶10-21. 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547. 

 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 
(Ct. App. 1994): 1994 Term, p. 30-4, sec. 30.63. 

 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 
(Ct. App. 1993): 1993 Term, p. 30-8, sec. 30.63. 

30.632  May counsel waive defendant's 
right to testify in absence of 
defendant's express disapproval? 

30.6321  Yes (former rule) 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶37. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

30.6322  No (present rule) 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶39-43. 

30.633  Need for on-the-record colloquy 
with defendant outside presence of 
jury to establish knowing and 
voluntary waiver of right 

30.6331  In general 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶39-43. 

 State v. Francis, 2005 WI App 161, 285 Wis. 2d 
451, 701 N.W.2d 632, at ¶17. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶13. 
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30.6332  Remedy for failure to conduct 
colloquy:  If colloquy not 
conducted, may its absence be 
rectified by post-conviction 
inquiry into whether defendant 
knowingly and voluntarily 
waived right? 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶47. 

30.634  Need for reaffirmation of waiver 
made at opening of defense case 
after defense witnesses have 
testified 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶13-17. 

30.635  Withdrawal of waiver of right to 
testify on own behalf; reopening 
evidence to allow defendant to 
testify when defendant changes his 
mind after waiving right to testify 

30.6351  In general 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶14-24. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶18-21. 

30.6352  Waiver or forfeiture of right to 
complain about trial court's 
refusal to permit withdrawal of 
waiver of right to testify (i.e., 
trial court's refusal to permit 
defendant to testify after he 
waived right to testify) 

30.63521  In general 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶16-24. 

30.63522  By failure to make offer of 
proof as to nature of 
testimony defendant 
would have given 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶16-24. 

30.6353  Appellate review of trial court's 
refusal to permit defendant to 
testify after he waived right to 
testify 

 State v. Winters, 2009 WI App 48, 317 Wis. 2d 
401, 766 N.W.2d 754, at ¶21. 

30.636  Sufficiency of showing of knowing 
and voluntary waiver in particular 
case 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶44-47. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶10-17. 

30.64  Other Matters 

30.641  Appellate review of issues related 
to right to testify in own behalf 

30.6411  Of requirements for valid 
waiver 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶12. 

30.6412  Of whether valid waiver 
occurred in particular case 

 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 
N.W.2d 485, at ¶12. 

 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 
369, 674 N.W.2d 647, at ¶12. 

30.6413  Of trial court's refusal to permit 
defendant to testify after he 
waived right to testify 

 For cases dealing with this subject, see sec. 
30.6353. 

30.642  Withdrawal of waiver of right to 
testify in own behalf; reopening 
evidence to allow defendant to 
testify when defendant changes his 
mind after waiving right to testify 

 For cases dealing with this subject, see sec. 
30.635. 

30.7  Right To Public Trial And Related Criminal 
Proceedings 
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30.71  General Principles 

30.711  In general 

 Presley v. Georgia, 130 S. Ct. 721 (2010). 

 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 
Term, p. 83, sec. 3.93. 

 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 
1978 Term, p. 38, sec. 3.93. 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶40-87. 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 30-1, sec. 30.21. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
255, sec. 13.711. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶10. 

 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 
692, 738 N.W.2d 154, at ¶1-18. 

 For cases dealing generally with media access to 
criminal proceedings, see sec. 46.1. 

30.712  Federal constitutional right to 
public trial is applicable to states 

 Presley v. Georgia, 130 S. Ct. 721 (2010). 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶41. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶9. 

 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 
692, 738 N.W.2d 154, at ¶7. 

30.713  Sources of right:  defendant has 
right o public trial under Sixth 
Amendment; press has right of 
access to trial and related criminal 
proceedings under First 
Amendment 

 Presley v. Georgia, 130 S. Ct. 721 (2010). 

30.714  Purposes of right to public trial; 
values served by public trial 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶42, 49. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶10. 

 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 
692, 738 N.W.2d 154, at ¶11. 

30.715  Test for determining when court 
may close trial or related criminal 
proceedings to public 

 Presley v. Georgia, 130 S. Ct. 721 (2010). 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶20. 

30.716  Test for determining whether right 
to public trial was denied 

30.7161  In general 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶40-87. 

 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 
692, 738 N.W.2d 154, at ¶9. 

30.7162  Two-step test for determining 
whether right to public trial 
was denied: (1) did closure at 
issue implicate constitutional 
right to public trial? (2) if so, 
was closure justified under 
circumstances of case? 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶46. 

30.7163  First step:  did closure at issue 
implicate constitutional right to 
public trial? 

30.71631  In general 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶48-55. 
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30.71632  When closing of trial to 
public is so trivial that 
constitutional right to 
public trial not implicated 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶48-55. 

 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 
692, 738 N.W.2d 154, at ¶10-18. 

30.7164  Second step: was closure 
justified under circumstances 
of case? 

30.71641  Closure must meet four 
conditions 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶56-57. 

30.71642  Condition 1:  Overriding 
interest that is likely to be 
prejudiced by public trial 
must be present 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶58-64. 

30.71643  Condition 2:  Closure must 
be narrowly tailored to 
protect interest 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶65-80. 

30.71644  Condition 3:  Court must 
consider alternatives to 
closure 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶81-83. 

30.71645  Condition 4:  Court must 
make findings sufficient to 
support closure 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶84-86. 

30.717  Other matters 

30.7171  To assert violation of right to 
public trial, must defendant 
object at time violation occurs? 

 For cases dealing with this subject, see sec. 
30.741. 

30.7172  When defendant fails to object 
to closing of trial to public or 
particular members of public, 
may complaint about lack of 
public trial be raised only 
through claim of ineffective 
assistance of counsel, requiring 
showing of prejudice? 

 For cases dealing with this subject, see sec. 
30.7412. 

30.7173  Statutory guarantee of right to 
public trial 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶41. 

30.72  Right To Public's Presence At Particular 
Proceedings; Closure Of Particular 
Proceedings To Public And Press 

30.721  Pretrial proceedings 

30.7211  Immunity hearing in John Doe 
proceeding 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 

30.7212  Ex parte request to judge to 
issue criminal charges under 
Wis. Stat. § 968.02(3) 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 

30.7213  Preliminary examination 

30.72131  In general 

 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 
(1991): 1990 Term, p. 6-5, sec. 6.482. 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 30-2, sec. 30.7211. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 
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 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 30-2, sec. 30.7212. 

 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 
(Ct. App. 1990): 1989 Term, p. 30-4, sec. 30.7211. 

30.72132  Decision to agree to closure 
is counsel's, not 
defendant's 

 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 
(Ct. App. 1990): 1990 Term, p. 30-2, sec. 30.7212. 

30.72133  Remedy when preliminary 
examination improperly 
closed 

 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 
(1991): 1990 Term, p. 6-4, sec. 6.482. 

30.7214  Suppression hearing 

 Presley v. Georgia, 130 S. Ct. 721 (2010). 

 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 
Term, p. 83, sec. 3.93. 

 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 
(1991): 1990 Term, p. 6-5, sec. 6.482. 

30.7215  Related matters 

 For cases dealing generally with media access to 
pretrial proceedings, see sec. 46.12. 

30.722  Voir dire 

30.7221  In general 

 Presley v. Georgia, 130 S. Ct. 721 (2010). 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
255, sec. 13.711. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

 For cases dealing generally with media access to 
voir dire, see sec. 46.13. 

30.7222  Effect of trial court's 
withholding, or barring 
revelation of, information that 
would identify jurors 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

30.723  Trial 

 For cases dealing generally with media access to 
the criminal trial, see sec. 46.14. 

30.73  Particular Situations In Which Right 
Deemed Denied Or Not Deemed 
Denied 

30.731  Courthouse locked at close of 
business day while trial still in 
progress 

30.7311  In general 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶23. 

 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 
692, 738 N.W.2d 154, at ¶1-18. 

30.7312  When alternative means of 
access (entry through another 
door; call button that will 
summon someone to open 
door, etc.) provided 

 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 
692, 738 N.W.2d 154, at ¶14-15. 

30.732  Exclusion of defendant's family 
from trial because of concern about 
possible violations of sequestration 
order 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶1-93. 

30.74  Waiver Or Forfeiture Of Right 

30.741  By failure to object at time 
proceeding is closed to public or 
particular members of public 

30.7411  In general 

 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 
Term, p. 30-3, sec. 30.74. 
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 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶33-38. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶11. 

30.7412  When defendant fails to object 
to closing of trial to public or  
particular members of public, 
may complaint about lack of 
public trial be raised only 
through claim of ineffective 
assistance of counsel, requiring 
showing of prejudice? 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶33-38. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶8-23. 

30.742  Can right be waived or forfeited 
only by showing of voluntary and 
intelligent relinquishment of 
known right? 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶33-38. 

30.75  Applicability Of Harmless-Error Rule 
To Denial Of This Right 

30.751  General rule:  harmless-error rule is 
not applicable to denial of right; 
prejudice is presumed and 
automatic reversal, without proof 
of prejudice, is required when right 
denied 

 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 
(2006). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 25-20, sec. 25.471. 

 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 
Term, p. 11-14, sec. 11.731. 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶43. 

 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 
(1991): 1990 Term, p. 6-5, sec. 6.482. 

 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 
743 N.W.2d 722, at ¶9, 21. 

 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 
692, 738 N.W.2d 154, at ¶10. 

30.752  Is general rule applicable only 
when objection to denial of right 
made?; when defendant fails to 
object to closing of trial to public or  
particular members of public, may 
complaint about lack of public trial 
be raised only through claim of 
ineffective assistance of counsel, 
requiring showing of prejudice? 

 For cases dealing with this subject, see sec. 
30.7412. 

30.753  Related matter: When closing of 
trial to public is so trivial that 
constitutional violation does not 
occur 

 For cases dealing with this subject, see sec. 
30.715. 

30.76  Appellate Review Of Question 
Whether Right Denied 

30.761  Standard of review 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶45. 

30.8  Right To Compulsory Process 

30.81  General Principles 

30.811  In general 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 28-1, sec. 28.11. 

 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 
Term, p. 165, sec. 8.51. 

 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 
Term, p. 70, sec. 3.812. 

 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 
Term, p. 129, sec. 8.51. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶62-82. 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 
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 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State ex rel. Green Bay Newspaper Co. v. Circuit 
Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 
Term, p. 225, sec. 13.75. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶9. 

 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 
423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶15. 

 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 
462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 
28.6441. 

 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 
(Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 30-6, sec. 30.81. 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211. 

30.812  No right to present irrelevant 
evidence 

 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

30.813  No right to present evidence whose 
probative value is substantially 
outweighed by prejudicial effect 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶9. 

30.814  Right may have to bow to 
accommodate other legitimate 
interests in criminal trial process 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶75. 

30.815  Relationship of state constitutional 
right to federal constitutional right 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶62. 

30.816  Right to compulsory process 
provides no greater protection than 
that afforded by due process 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶65-66. 

30.817  Right appears to be right that is 
exercised in relation to trial, not 
other proceedings 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶67, 74-75. 

30.818  Applicability of right to 
preliminary examination 

 For cases dealing with this subject, see sec. 
6.4628. 

30.819  Other principles 

30.8191  Federal constitutional right to 
compulsory process applicable 
to states 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶41. 

30.82  Particular Applications 

30.821  Defendant's right to subpoena 
victim 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 30-6, sec. 30.81. 

30.822  Defendant's right to present 
testimony of witness concerning 
victim's prior sexual conduct in 
sexual assault prosecution 
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 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 
325 (1990): 1989 Term, p. 28-2, sec. 28.52. 

 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 
(Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51. 

 For cases dealing with defendant's right to 
present testimony concerning victim's prior sexual 
conduct in sexual assault prosecution as aspect of 
defendant's right to present evidence in his 
defense, see sec. 28.52. 

30.823  Defendant's right to subpoena 
district attorney to testify 

 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 
(Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211. 

30.824  Right not violated by preclusion of 
defense witness's testimony as 
sanction for discovery violation 

 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, 
p. 28-2, sec. 28.61. 

30.825  Defendant's right to access to 
identity of witness 

 For cases dealing with this subject, see sec. 
22.443. 

30.826  Defendant's right to funds to secure 
services of expert witnesses 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
28-2, sec. 28.61. 

30.827  Government's interference with 
defendant's ability to present 
witness's testimony 

 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 
(Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311. 

30.828  Right violated by state evidentiary 
rule prohibiting co-participants in 
crime from testifying for one 
another 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶63. 

30.829  Other applications 

30.8291  Right not violated by refusal to 
require reporters to testify to 
matters protected by 
newsman's privilege 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶72-75. 

30.8292  Right not violated by denying 
defendant right to subpoena 
police reports and other non-
privileged investigatory 
materials for examination and 
copying in anticipation of 
preliminary examination 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶62-82. 

30.83  Waiver Of Right 

30.84  Appellate Review Of Compulsory 
Process Rulings 

30.841  In general 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶13. 

30.842  Standard of review 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶13. 

30.85  Related Matters 

30.851  Right to present witnesses in one's 
defense 

 For cases dealing with this subject, see chapter 
28. 

30.852  Right to access to identity of 
witness 
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 For cases dealing with this subject, see sec. 
22.443. 

30.9  Other Constitutional Rights 

30.91  Right To Be Informed Of Nature And 
Cause Of Accusation 

30.911  In general 

 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 
Term, p. 10-15, sec. 10.711. 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶18. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 183, sec. 12.7814. 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 26, sec. 2.651. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 26, sec. 2.651. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 95, sec. 8.353. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 21, secs. 2.321 and 2.322. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶30-34. 

 In Interest of Tawanna H., 223 Wis. 2d 572, 590 
N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, 
sec. 42.6412. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 30-3, sec. 30.911. 

 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 
139 (Ct. App. 1991): 1990 Term, p. 6-8, sec. 6.563. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56. 

 State v. Peterson, 102 Wis. 2d 227, 306 N.W.2d 263 
(Ct. App. 1981): 1980 Term, p. 142, sec. 12.7612. 

 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 
(Ct. App. 1980): 1980 Term, p. 94, sec. 8.333. 

 For cases dealing generally with the sufficiency 
of the charging documents to inform accused of 
the nature of the accusation, see secs. 6.14 and 6.54. 

30.912  Right to be informed of time of 
offense 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶30-34. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

 For cases dealing with the sufficiency of the 
charging documents to adequately allege the time 
of the offense, see secs. 6.142 and 6.5421. 

30.913  Denial of right to be informed of 
nature and cause of accusation by 
amendment of charge on day of 
trial 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

30.914  Denial of right to be informed of 
nature and cause of accusation by 
amendment of charge at conclusion 
of trial 

 In Interest of Tawanna H., 223 Wis. 2d 572, 590 
N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, 
sec. 42.6412. 

30.915  Determining what constitutes 
element of offense that must be 
alleged in charging document 

 For cases dealing with this subject, see sec. 31.77. 

30.916  Right is not denied when 
defendant's misapprehension 
regarding nature of offense charged 
is attributable to incorrect reading 
of statute under which charge 
leveled rather than insufficient 
charging document 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶34. 

30.92  Right Not To Be Subjected To Ex Post 
Facto Law 

30.921  General principles 
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30.9211  In general 

 Stogner v. California, 123 S. Ct. 2446 (2003). 

 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 
Term USSC-18. 

 Carmell v. Texas, 120 S. Ct. 1620 (2000): 1999 
Term, p. 30-4, sec. 30.9221. 

 Garner v. Jones, 120 S. Ct. 1362 (2000): 1999 Term, 
p. 30-4, sec. 30.9211. 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 10-25, sec. 10.711. 

 Lynce v. Mathis, 117 S. Ct. 891 (1997): 1996 Term, 
p. 30-2, sec. 30.9221. 

 Department of Corrections v. Morales, 115 S. Ct. 
1597 (1995): 1994 Term, p. 30-5, sec. 30.9211. 

 Collins v. Youngblood, 110 S. Ct. 2715 (1990): 1989 
Term, p. 30-6, sec. 30.921. 

 Miller v. Florida, 107 S. Ct. 2446 (1987): 1986 
Term, p. 183, sec. 8.961. 

 Weaver v. Graham, 101 S. Ct. 960 (1981): 1980 
Term, p. 105, sec. 8.96. 

 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 
N.W.2d 72, at ¶9. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶22. 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Thiel, 188 Wis. 2d 695, 524 N.W.2d 641 
(1994): 1994 Term, p. 30-7, sec. 30.9224. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 117, sec. 8.96. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶23. 

 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 
Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, 
at ¶23. 

 State v. Haines, 2002 WI App 139, 256 Wis. 2d 
226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶6. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶5, 8-
9. 

 State v. Schuman, 186 Wis. 2d 213, 520 N.W.2d 
107 (Ct. App. 1994): 1994 Term, p. 30-6, sec. 
30.9221. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

 State ex rel. Eder v. Matthews, 115 Wis. 2d 129, 340 
N.W.2d 66 (Ct. App. 1983): 1983 Term, p. 184, sec. 
8.96. 

 State v. White, 97 Wis. 2d 517, 294 N.W.2d 36 (Ct. 
App. 1979): 1979 Term, p. 114, sec. 8.871. 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 113, sec. 8.871. 

30.9212  Does right apply to judicial 
decisions? 

30.92121  Right applies only to 
legislative enactments, not 
to judicial decisions 
(United State's Supreme 
Court's answer to question) 

 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 
Term USSC-18. 

30.92122  Unforeseeable enlargement 
of criminal statute or 
constriction of available 
defenses, by judicial 
construction, applied 
retroactively, violates ex 
post facto provision 
(answer suggested or stated 
in earlier Wisconsin 
Supreme Court decisions) 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 
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 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 22-12, sec. 22.841. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

 For cases dealing with this subject in the context 
of due process, see sec. 22.872. 

30.9213  Change in law that 
retroactively increases 
prisoner's period of 
incarceration violates ex post 
facto provision; change in law 
that inflicts greater punishment 
than that set for crime when it 
was committed violates ex post 
facto provision 

 Johnson v. United States, 120 S. Ct. 1795 (2000): 
1999 Term, p. 30-4, sec. 30.9213. 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

30.9214  Construction of statute that 
simply declares what statute 
has always meant does not 
violate ex post facto provision 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 For cases dealing with this subject in the context 
of due process, see sec. 22.888. 

30.9215  Law that alters legal rules of 
evidence and receives less, or 
different, testimony than the 
law required at the time of the 
commission of the offense in 
order to convict the offender 
violates ex post facto provision 

 Carmell v. Texas, 120 S. Ct. 1620 (2000): 1999 
Term, p. 30-4, sec. 30.9221. 

30.9216  To prevail on ex post facto 
claim, criminal defendant must 
show that law operates 
retroactively 

 Johnson v. United States, 120 S. Ct. 1795 (2000): 
1999 Term, p. 9-25, sec. 9.4934. 

30.9217  Propriety of considering actual 
conditions of confinement and 
implementation of statute to 
determine whether 
confinement scheme is criminal 
in nature for purposes of ex 
post facto clause 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

30.9218  For purposes of protection 
afforded by ex post facto 
clause, proceeding found to be 
civil cannot be deemed 
punitive "as applied" to single 
individual 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

30.922  General principles (cont'd) 

30.9221  Right only applies to statutes 
that are criminal in nature 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶22. 

30.9222  Determining whether statute 
attacked as ex post facto law is 
criminal in nature for purposes 
of this right 

 Smith v. Doe I, 123 S. Ct. 1140 (2003), 2002 Term 
USSC-11. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶24-38. 

30.9223  Not violated by extending 
statute of limitations for 
offense after its commission 
but before limitation existing at 
time of its commission has run 
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 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 
N.W.2d 72, at ¶7-15. 

 State v. Haines, 2002 WI App 139, 256 Wis. 2d 
226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶5-
13. 

30.9224  Violated by extending statute 
of limitations for offense after 
limitation existing at time of its 
commission has run 

 Stogner v. California, 123 S. Ct. 2446 (2003). 

30.923  Application to particular legislative 
acts or judicial pronouncements 

30.9231  Increase in presumptive 
sentences in sentencing 
guidelines that have been 
increased since crime 
committed violates ex post 
facto law prohibition 

 Miller v. Florida, 107 S. Ct. 2446 (1987): 1986 
Term, p. 183, sec. 8.962. 

30.9232  Change in computation of good 
time that increases defendant's 
sentence 

 Weaver v. Graham, 101 S. Ct. 960 (1981): 1980 
Term, p. 105, sec. 8.96. 

 State ex rel. Eder v. Matthews, 115 Wis. 2d 129, 340 
N.W.2d 66 (Ct. App. 1983): 1983 Term, p. 184, sec. 
8.96. 

30.9233  New statute allowing appellate 
court to reform improper 
verdict when prior practice 
required granting defendant a 
new trial 

 Collins v. Youngblood, 110 S. Ct. 2715 (1990): 1989 
Term, p. 30-6, sec. 30.921. 

30.9234  Penalty enhancer based on 
commission of prior offense 
when prior offense committed 
before enactment of statute 
making it basis for penalty 
enhancer 

 State v. Schuman, 186 Wis. 2d 213, 520 N.W.2d 
107 (Ct. App. 1994): 1994 Term, p. 30-6, sec. 
30.9221. 

30.9235  Amendment to parole 
procedures to allow parole 
board to decrease the frequency 
of parole suitability hearings 

 Department of Corrections v. Morales, 115 S. Ct. 
1597 (1995): 1994 Term, p. 30-7, sec. 30.9222. 

30.9236  Application of Camacho 
decision's recognition of 
objective element in second-
degree intentional homicide 
(unnecessary defensive force) 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 22-12, sec. 22.841. 

30.9237  Prohibition on convicted felon 
possessing firearms when 
felony conviction occurred 
prior to enactment of statute 
prohibiting possession 

 State v. Thiel, 188 Wis. 2d 695, 524 N.W.2d 641 
(1994): 1994 Term, p. 30-7, sec. 30.9224. 

30.9238  Judicial nullification of 
longstanding administrative 
interpretation of statute for 
calculation of prisoner's 
mandatory release date 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

30.9239  Application of Dixon's 
overruling of Grady to case 
tried while Grady was law 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

30.924  Application to particular legislative 
acts or judicial pronouncements 
(cont'd) 

30.9241  Law canceling provisional 
release credits awarded to 
inmates for purpose of 
relieving prison overcrowding 
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 Lynce v. Mathis, 117 S. Ct. 891 (1997): 1996 Term, 
p. 30-2, sec. 30.9221. 

30.9242  Subjecting person to sexually 
violent person commitment 
based on commission of 
offense prior to enactment of 
commitment law 

 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 
Term, p. 10-25, sec. 10.711. 

30.9243  Subjecting person to sexually 
violent person commitment 
after completion of sentence for 
sexually violent offense 

 For cases dealing with this subject, see sec. 
10.713. 

30.9244  Judicial pronouncement 
abrogating common law 
defense 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

30.9245  Amendment authorizing 
conviction of certain sexual 
offenses on victim's testimony 
alone, when previous statute in 
effect at time offense was 
committed required the 
victim's testimony plus other 
corroborating evidence to 
convict the offender 

 Carmell v. Texas, 120 S. Ct. 1620 (2000): 1999 
Term, p. 30-4, sec. 30.9221. 

30.9246  Amendment to parole 
procedures to allow parole 
board to decrease frequency of 
parole suitability hearings 

 Garner v. Jones, 120 S. Ct. 1362 (2000): 1999 Term, 
p. 30-5, sec. 30.9222. 

30.9247  Judicial abrogation of year-and-
a-day rule 

 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term 
USSC-6. 

30.9248  Refusal to apply § 304.06(1r), 
relating to the granting of 
parole, to sentences for crimes 
committed while it was in 
existence does not violate ex 
post facto clause 

 For cases dealing with this subject, see sec. 
41.24242. 

30.9249  Statute requiring registration of 
sex offender even if convictions 
that subject person to sex 
offender reporting requirement 
occurred before statute creating 
requirement was enacted 

 For cases dealing with this subject, see sec. 
47.87223. 

30.925  Application to particular legislative 
acts or judicial pronouncements 
(cont'd) 

30.9251  Conviction of defendant of 
misappropriation of 
identifying information when 
original misappropriation of 
identifying information 
occurred before effective date 
of statute creating this crime, 
but defendant obtains money, 
goods, services, etc., after 
effective date of act 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶1-18. 

30.9252  Statutory changes in sexually 
violent person (chap. 980) 
proceedings that are 
detrimental to committed 
person 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶24-60. 

30.9253  Legislative extension of statute 
of limitations for sexual assault 
of a child after commission of 
assault but before limitation 
existing at time of commission 
has run 

 For cases dealing with this subject, see sec. 
12.374. 
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30.926  Application to other matters 

30.9261  Governor Thompson's letter 
instructing DOC Secretary to 
pursue any and all available 
avenues to block release of 
violent offenders who have 
reached mandatory release date 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶22-24. 

30.927  Other matters 

30.9271  Not violated when change in 
law applied to defendant is 
simply clarification of old law 
in effect when act committed 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 240, sec. 12.7671. 

30.9272  Not violated by court's 
correction of earlier erroneous 
interpretation of statute under 
which defendant convicted 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 113, sec. 8.871. 

30.9273  Not violated by interpretation 
of statute that has been subject 
of earlier conflicting decisions 

 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 
Term, p. 22-2, sec. 22.2112. 

30.9274  Cannot base ex post facto claim 
on dicta in prior decision that 
allegedly was law at the time 
defendant committed offense 

 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 
(1996): 1995 Term, p. 36-1, sec. 36.1313. 

30.9275  Use of United States Supreme 
Court's decisions interpreting 
ex post facto clause of federal 
constitution in interpreting ex 
post facto clause of state 
constitution 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶21, 37. 

 State v. Haines, 2002 WI App 139, 256 Wis. 2d 
226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶8. 

30.9276  Appellate review of question 
whether ex post facto clause 
violated 

 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 
N.W.2d 72, at ¶7. 

30.928  Related matters 

30.9281  Unforeseeable judicial 
construction of statute creating 
criminal offense, or 
unforeseeable judicial 
interpretation of common law, 
that has effect of criminalizing 
defendant's conduct or 
enlarging his punishment 

 For cases dealing with this subject, see sec. 
22.872. 

30.93  Right To Be Free From Punishments 
Prohibited By Eighth Amendment 

30.931  Right to be free from cruel and 
unusual punishment 

30.9311  General principles for 
determining what constitutes 
cruel and unusual punishment 

30.93111  In general 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

 Roper v. Simmons, 125 S. Ct. 1183 (2005). 

 Ewing v. California, 123 S. Ct. 1179 (2003), 2002 
Term USSC-14. 

 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 
Term USSC-13. 

 Atkins v. Virginia, 122 S. Ct. 2242 (2002), 2001 
Term USSC-18. 

 Harmelin v. Michigan, 111 S. Ct. 2680 (1991): 1990 
Term, p. 30-4, sec. 30.931. 

 Stanford v. Kentucky, 109 S. Ct. 2969 (1989): 1988 
Term, p. 9-9, sec. 9.4243. 
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 Solem v. Helm, 103 S. Ct. 3001 (1983): 1982 Term, 
p. 147, sec. 8.97. 

 Hutto v. Davis, 102 S. Ct. 703 (1982): 1981 Term, 
p. 118, sec. 8.97. 

 Rhodes v. Chapman, 101 S. Ct. 2392 (1981): 1980 
Term, p. 105, sec. 8.97. 

 Rummel v. Estelle, 100 S. Ct. 1133 (1980): 1979 
Term, p. 114, sec. 8.872. 

 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 
114, sec. 8.872. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶33, 35. 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 

 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 
(1978): 1978 Term, p. 84, sec. 8.55. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶21. 

 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 
N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, 
sec. 1.7632. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-4, sec. 10.3342. 

 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 
(Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.26. 

30.93112  Disproportionality analysis 
in general 

 Ewing v. California, 123 S. Ct. 1179 (2003), 2002 
Term USSC-14. 

 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 
Term USSC-13. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶35. 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

30.9312  Imposition of death penalty 
(capital punishment) 

 For cases dealing with this subject, see sec. 9.5. 

30.9313  When sentence other than 
death constitutes cruel and 
unusual punishment 

30.93131  In general 

 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008). 

 Solem v. Helm, 103 S. Ct. 3001 (1983): 1982 Term, 
p. 147, sec. 8.97. 

 Cepulonis v. Massachusetts, 102 S. Ct. 1416 (1982): 
1981 Term, p. 118, sec. 8.97. 

 Hutto v. Davis, 102 S. Ct. 703 (1982): 1981 Term, 
p. 118, sec. 8.97. 

 Rummel v. Estelle, 100 S. Ct. 1133 (1980): 1979 
Term, p. 114, sec. 8.872. 

 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 
(1978): 1978 Term, p. 84, sec. 8.55. 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶47-48. 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶20-22. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313. 
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 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 
(Ct. App. 1987): 1986 Term, p. 184, sec. 8.972. 

30.93132  Sentence well within 
maximum sentence 
generally will not 
constitute cruel and 
unusual punishment 

 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 
209, 769 N.W.2d 110, at ¶47. 

30.9314  Federal constitutional 
prohibition on cruel and 
unusual punishment 
applicable to states 

 Baze v. Rees, 128 S. Ct. 1520 (2008). 

 Roper v. Simmons, 125 S. Ct. 1183 (2005). 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 30-3, sec. 30.9314. 

 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 
(Ct. App. 1992): 1992 Term, p. 30-5, sec. 30.9315. 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 30-7, sec. 30.933. 

30.9315  Consistency of recidivist 
statutes (e.g., repeater law, 
three-strikes law, two-strikes 
law) with prohibition on cruel 
and unusual punishment 

30.93151  Mandatory imposition of 
life sentence without 
possibility of parole on 
persistent offender 
pursuant to Wis. Stat. § 
939.62(2m) does not 
constitute cruel and 
unusual punishment 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶30-37. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

30.93152  Imposition of life sentence 
with possibility of parole 
after 25 years under 
California's "three strikes" 
law does not constitute 
cruel and unusual 
punishment 

 Ewing v. California, 123 S. Ct. 1179 (2003), 2002 
Term USSC-14. 

 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 
Term USSC-13. 

30.93153  Mandatory imposition of 
life sentence under Texas 
recidivist statute did not 
constitute cruel and 
unusual punishment 

 Rummel v. Estelle, 100 S. Ct. 1133 (1980): 1979 
Term, p. 114, sec. 8.872. 

30.93154  Imposition of life sentence 
without possibility of 
parole under South 
Dakota's recidivist statute 
constituted cruel and 
unusual punishment 

 Solem v. Helm, 103 S. Ct. 3001 (1983): 1982 Term, 
p. 147, sec. 8.97. 

30.9316  Particular applications of right 

30.93161  Revocation of operating 
privilege with no 
possibility of occupational 
license 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641. 

30.93162  Mandatory sentence 

 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 
(1978): 1978 Term, p. 84, sec. 8.55. 

30.93163  Consecutive sentences for 
crimes arising out of same 
course of conduct 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 67, sec. 6.412. 
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30.93164  Use of victim impact 
statement does not render 
sentence cruel and unusual 
punishment in noncapital 
case 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 30-7, sec. 30.933. 

30.93165  Mandatory minimum 
sentence imposed for drug 
dealing within 1,000 feet of 
school 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

30.93166  Trial court's setting of 
parole eligibility for Class 
A felony 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶36. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

30.93167  Conditions of confinement 
as cruel and unusual 
punishment 

 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 
751, 713 N.W.2d 116, at ¶42. 

 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 
(Ct. App. 1991): 1990 Term, p. 10-4, sec. 10.3342. 

30.93168  Imposition of consecutive 
sentences resulting in 
lengthy term of 
imprisonment 

 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 
(1991): 1990 Term, p. 9-11, sec. 9.412. 

30.93169  Imposition of mandatory 
life term without 
possibility of parole for 
possession of large amount 
of controlled substance not 
cruel and unusual 
punishment 

 Harmelin v. Michigan, 111 S. Ct. 2680 (1991): 1990 
Term, p. 30-4, sec. 30.931. 

30.9317  Particular applications of right 
(cont'd) 

30.93171  Felony murder statute does 
not violate this protection 
on ground that penalty is 
disproportionate to crime 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

30.93172  Strips search of prisoner 
returning to segregation 
status from disciplinary 
hearing 

 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 
N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, 
sec. 1.7632. 

30.93173  Failure to release 
defendant from prison 
when he reaches his 
mandatory release date 

 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 
679, 688 N.W.2d 673, at ¶1-27. 

30.93174  Criminalization of status of 
being drug addict 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶13. 

30.93175  Criminalizing operation of 
motor vehicle with 
detectable amount of 
restricted controlled 
substance 

 For cases dealing with this subject, see sec. 
33.3416. 

30.93176  Imposition of life sentence 
without possibility of 
parole on fourteen-year-old 
does not per se constitute 
cruel and unusual 
punishment 

 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 
776, 767 N.W.2d 326, at ¶3-6. 

30.9318  Waiver of right 
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30.93181  By failure to challenge 
sentence in trial court 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 114, sec. 8.872. 

30.9319  Other matters 

30.93191  Need for specific argument 
when contention made that 
sentence constitutes cruel 
and unusual punishment 

 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 
759 (Ct. App. 1989): 1989 Term, p. 30-7, sec. 30.933. 

30.93192  Claim that potential 
punishment that may or 
may not be imposed would 
constitute cruel and 
unusual punishment is not 
ripe for determination and 
therefore appellate court 
will decline to address it 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

30.932  Right to be free from excessive 
fines 

30.9321  In general 

 United States v. Bajakajian, 118 S. Ct. 2028 (1998): 
1997 Term, p. 30-3, sec. 30.9326. 

 Hudson v. United States, 118 S. Ct. 488 (1997): 
1997 Term, p. 30-2, sec. 30.9321. 

30.9322  Applicability of Eighth 
Amendment's excessive fines 
clause to states 

 Baze v. Rees, 128 S. Ct. 1520 (2008). 

 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 
(Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611. 

30.9323  Applicability of excessive fines 
clause in general 

 City of Milwaukee v. Arrieh, 211 Wis. 2d 762, 565 
N.W.2d 291 (Ct. App. 1997): 1996 Term, p. 30-3, 
sec. 30.9322. 

30.9324  Application of excessive fines 
clause to forfeitures of property 

30.93241  In general 

 United States v. Bajakajian, 118 S. Ct. 2028 (1998): 
1997 Term, p. 30-3, sec. 30.9326. 

 Department of Revenue v. Kurth Ranch, 114 S. Ct. 
1937 (1994): 1993 Term, p. 30-11, sec. 30.9321. 

 Austin v. United States, 113 S. Ct. 2801 (1993): 
1992 Term, p. 47-1, sec. 47.1111. 

 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 
792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶1-
12. 

 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 
618 N.W.2d 251, 2000 Term WCA-78, at ¶7-17. 

 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 
(Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611. 

30.93242  Determining when 
forfeiture of property 
violates excessive fines 
clause 

 United States v. Bajakajian, 118 S. Ct. 2028 (1998): 
1997 Term, p. 30-3, sec. 30.9326. 

 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 
792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶13. 

 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 
618 N.W.2d 251, 2000 Term WCA-78, at ¶8-17. 

 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 
(Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611. 

30.93243  Applicability to forfeiture 
under federal 
comprehensive drug abuse 
prevention and control act 
is a monetary punishment 
and, as such, is subject to 
limitations of excessive 
fines clause 

 Austin v. United States, 113 S. Ct. 2801 (1993): 
1992 Term, p. 47-1, sec. 47.111. 

30.93244  Applicability to forfeitures 
under RICO 
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 Alexander v. United States, 113 S. Ct. 2766 (1993): 
1992 Term, p. 35-3, sec. 35.9121. 

30.93245  Applicability to state 
forfeiture of property 
derived from crime and 
certain vehicles 

 For cases dealing with this subject, see sec. 
47.1611. 

30.93246  Forfeiture of large amount 
of currency that defendant 
failed to declare when 
leaving country in 
violation of federal statute 
requiring such declaration 
and imposing forfeiture of 
"any property . . . involved 
in such an offense" violates 
excessive fines clause 

 For cases dealing with this subject, see sec. 
30.93272. 

30.9325  Applicability of excessive fines 
clause to closure and sale of 
property under Drug 
Abatement Law 

 City of Milwaukee v. Arrieh, 211 Wis. 2d 762, 565 
N.W.2d 291 (Ct. App. 1997): 1996 Term, p. 30-3, 
sec. 30.9322. 

30.9326  Relationship of state and 
federal prohibition on 
excessive fines 

 City of Milwaukee v. Arrieh, 211 Wis. 2d 762, 565 
N.W.2d 291 (Ct. App. 1997): 1996 Term, p. 30-4, 
sec. 30.9323. 

30.9327  Particular applications of 
excessive fines clause 

30.93271  Applicability to return of 
seized property under Wis. 
Stat. § 968.20 

 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 
792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶1-
12. 

30.93272  Forfeiture of large amount 
of currency that defendant 
failed to declare when 
leaving country in 
violation of federal statute 
requiring such declaration 
and imposing forfeiture of 
"any property . . . involved 
in such an offense" violates 
excessive fines clause 

 United States v. Bajakajian, 118 S. Ct. 2028 (1998): 
1997 Term, p. 30-3, sec. 30.9326. 

30.933  Other matters 

30.9331  Applicability of Eighth 
Amendment to states 

 For cases dealing with this subject, see secs. 
30.9314 and 30.9322. 

30.94  Presumption Of Innocence 

30.941  General principles 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 Deck v. Missouri, 125 S. Ct. 2007 (2005). 

 Delo v. Lashley, 113 S. Ct. 1222 (1993): 1992 Term, 
p. 9-22, sec. 9.56. 

 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 
Term, p. 45, sec. 4.5442. 

 Kentucky v. Whorton, 99 S. Ct. 2088 (1979): 1978 
Term, p. 44, sec. 4.5372. 

 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 
114, sec. 8.874. 

 Taylor v. Kentucky, 98 S. Ct. 1930 (1978): 1977 
Term, p. 37, sec. 4.529. 

 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 
(1981): 1980 Term, p. 145, sec. 12.922. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 44, sec. 4.5371. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 67, sec. 4.471. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352. 
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 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 
(Ct. App. 1979): 1979 Term, p. 112, sec. 8.841. 

 For cases dealing with instructing on the 
presumption of innocence, see sec. 8.5351. 

30.942  When compromised by particular 
practice (e.g. having defendant 
appear at trial in shackles, wearing 
prison clothing, gagged, etc.) at trial 

 For cases dealing with due process limitations 
on practices relating to defendant's appearance 
(e.g., shackling, prison garb, etc.), see sec. 22.54. 

30.943  Once guilt found, presumption 
disappears 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

 Delo v. Lashley, 113 S. Ct. 1222 (1993): 1992 Term, 
p. 9-22, sec. 9.56. 

 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 
Term, p. 10-7, sec. 10.612. 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

30.944  Instructing on presumption of 
innocence 

 For cases dealing with this subject, see sec. 
8.5351. 

30.95  Right To Freedom Of Speech And Press 

30.951  General principles 

30.9511  In general 

 Ashcroft v. American Civil Liberties Union, 124 S. 
Ct. 2783 (2004). 

 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 
Term USSC-15. 

 Ashcroft v. American Civil Liberties Union, 122 S. 
Ct. 1700 (2002), 2001 Term USSC-11. 

 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 
(2002), 2001 Term USSC-9. 

 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, 
p. 30-9, sec. 30.9816. 

 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 
1999 Term, p. 30-7, sec. 30.9815. 

 Reno v. American Civil Liberties Union, 117 S. Ct. 
2329 (1997): 1996 Term, p. 38-4, sec. 38.2711. 

 R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992): 
1991 Term, p. 38-3, sec. 38.311. 

 Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456 (1991): 
1990 Term, p. 30-6, sec. 30.9822. 

 United States v. Eichman, 110 S. Ct. 2404 (1990): 
1989 Term, p. 35-1, sec. 35.111. 

 Texas v. Johnson, 109 S. Ct. 2533 (1989): 1988 
Term, p. 35-1, sec. 35.121. 

 Meyer v. Grant, 108 S. Ct. 1886 (1988): 1987 Term, 
p. 38-10, sec. 38.7871. 

 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, 
p. 38-7, sec. 38.7841. 

 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 
Term, p. 68, sec. 3.7121. 

 United States v. Albertini, 105 S. Ct. 2897 (1985): 
1984 Term, p. 159, sec. 8.992. 

 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 
(1985): 1984 Term, p. 224, sec. 13.841. 

 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 
Term, p. 149, sec. 8.472. 

 Regan v. Time, Inc., 104 S. Ct. 3262 (1984): 1983 
Term, p. 236, sec. 12.7941. 

 Globe Newspaper Co. v. Superior Court, 102 S. Ct. 
2613 (1982): 1981 Term, p. 119, sec. 8.993. 

 Shepherd Construction Co. v. Georgia, 102 S. Ct. 626 
(1981): 1981 Term, p. 183, sec. 12.7921. 

 Carey v. Brown, 100 S. Ct. 2286 (1980): 1979 Term, 
p. 104, sec. 8.66. 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶14, 30-31. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶13-23. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶17-20. 
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 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 
(1992): 1991 Term, p. 9-20, sec. 9.4521. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-2, sec. 34.211. 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311. 

 State v. Horn, 139 Wis. 2d 473, 407 N.W.2d 854 
(1987): 1986 Term, p. 185, sec. 8.995. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶6-9. 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶19-20. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 30-8, sec. 30.9842. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161. 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 
12.561. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111. 

 For cases dealing with whether the statute 
creating a crime is unconstitutional because it 
violates freedom of speech, see sec. 6.7642. 

30.9512  Applicability and relationship 
of state and federal 
constitutional provisions 
protecting freedom of speech 
and press 

30.95121  First Amendment 
applicable to states via 
Fourteenth Amendment 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶12. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 30-4, sec. 30.98112. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶6. 

30.95122  Relationship of state and 
federal constitutional 
provisions relating to free 
speech 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶18. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶2. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶6. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131. 

30.9513  Determining whether law 
regulates speech (and thus is 
subject to First Amendment's 
strictures) or only conduct (and 
thus is not subject to First 
Amendment's strictures) 

30.95131  In general 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶16-28. 

30.95132  First Amendment protects 
symbolic as well as written 
and oral speech 

 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 
Term USSC-15. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

30.95133  Speech includes expressive 
conduct 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶14. 
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30.9514  Determining whether law 
regulating speech is content-
based (thus triggering strict 
scrutiny) or content-neutral 
(thus triggering only 
intermediate scrutiny) 

30.95141  In general 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶29-44. 

30.9515  Determining whether law 
regulating speech survives 
appropriate scrutiny 

30.95151  Determining whether law 
that is content-based 
survives strict scrutiny 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶45-56. 

30.95152  Determining whether law 
that is content-neutral 
survives intermediate 
scrutiny 

30.9516  Types of speech that generally 
do not enjoy first amendment 
protection 

30.95161  Fighting words 

 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 
Term USSC-15. 

30.95162  Advocacy directed to 
inciting or producing 
imminent lawless action 
and likely to incite or 
produce such action 

 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 
Term USSC-15. 

30.95163  True threats 

 For cases dealing with this subject, see sec. 
30.9565. 

30.95164  Obscenity 

 For cases dealing with this subject, see sec. 
30.9521. 

30.95165  Child pornography 

 For cases dealing with this subject, see sec. 
30.9531. 

30.95166  Offers to engage in illegal 
transactions 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

30.95167  Offers to provide, or 
requests to obtain, 
unlawful material, whether 
part of commercial 
exchange or not 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

30.95168  Fraudulent offers 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

30.9517  Overbreadth infringing on first 
amendment rights 

 For cases dealing with this subject, see sec. 47.48. 

30.9518  Statute that effectively 
suppresses large amount of 
speech that adults have 
constitutional right to receive 
and to address to one another is 
unacceptable if less restrictive 
alternatives would be at least as 
effective in achieving statute's 
legitimate purpose 

 Ashcroft v. American Civil Liberties Union, 124 S. 
Ct. 2783 (2004). 

30.9519  Other principles 

30.95191  Right does not protect 
speech that is incidental to 
or part of course of 
criminal conduct 

 For cases dealing with this subject, see sec. 
30.9586. 

30.952  With respect to adult obscenity, 
pornography, nudity, and other 
sexual indecency and activity 
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30.9521  First Amendment does not 
extend to obscenity; right not 
denied by statute proscribing 
obscene material or 
performance 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 Ashcroft v. American Civil Liberties Union, 122 S. 
Ct. 1700 (2002), 2001 Term USSC-11. 

 Reno v. American Civil Liberties Union, 117 S. Ct. 
2329 (1997): 1996 Term, p. 38-4, sec. 38.2711. 

 Sable Communications v. FCC, 109 S. Ct. 2829 
(1989): 1988 Term, p. 38-5, sec. 38.7411. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

30.9522  Definition of obscenity 

 Ashcroft v. American Civil Liberties Union, 122 S. 
Ct. 1700 (2002), 2001 Term USSC-11. 

 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 
(2002), 2001 Term USSC-9. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Benhoff, 185 Wis. 2d 600, 518 N.W.2d 307 
(Ct. App. 1994): 1993 Term, p. 1-37, sec. 1.9911. 

30.9523  First amendment not 
implicated in closure of adult 
bookstore as public nuisance 
on basis of unlawful sexual 
activity conducted therein 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131. 

30.9524  Return to owner of seized 
property that is claimed to be 
obscene 

 State v. Benhoff, 185 Wis. 2d 600, 518 N.W.2d 307 
(Ct. App. 1994): 1993 Term, p. 1-37, sec. 1.9911. 

30.9525  First Amendment not violated 
by public indecency law, or 
prohibition on public nudity, 
that prevents totally nude 
dancing 

 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 
1999 Term, p. 30-7, sec. 30.9815. 

 Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456 (1991): 
1990 Term, p. 30-6, sec. 30.9822. 

30.9526  First Amendment violated by 
Wisconsin statute proscribing 
photographs, motion pictures, 
videotapes or other visual 
representations showing 
nudity 

 For cases dealing with this subject, see sec. 
38.2421. 

30.9527  Making obscenity violations 
predicate offense for RICO 
prosecution is constitutionally 
permissible 

 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 
(1989): 1988 Term, p. 35-4, sec. 35.811. 

30.953  With respect to production, 
distribution, and possession of 
child pornography 

30.9531  In general 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶26. 
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30.9532  First Amendment violated by 
statute proscribing sexual 
exploitation of child (i.e., 
creating or distributing 
material showing child 
engaging in sexually explicit 
conduct) when offense does not 
require proof of defendant's 
knowledge of age of person 
depicted and there has been no 
opportunity for face-to-face 
meeting between defendant 
and person depicted 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

30.9533  First Amendment not violated 
by statute proscribing 
possession of child 
pornography 

30.95331  In general 

 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 
Term, p. 38-1, sec. 38.211. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221. 

30.95332  Wisconsin's present 
statute, which requires that 
defendant know or 
reasonably should know 
child's age, has scienter 
element that is required to 
render it constitutional 

 For cases dealing with this subject, see sec. 
38.65412. 

30.9534  First Amendment not violated 
by statute proscribing child 
pornography 

 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 
(2002), 2001 Term USSC-9. 

30.9535  First Amendment denied by 
statute proscribing virtual child 
pornography (pornography that 
appears to depict minors but 
which was produced by means 
other than using real children) 

 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 
(2002), 2001 Term USSC-9. 

30.9536  First Amendment not violated 
by statute proscribing 
pandering or solicitation of 
child pornography 

 For cases dealing with this subject, see sec. 
38.68711. 

30.954  With respect to exposure of minors 
to sexually explicit or other harmful 
material 

30.9541  In general 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

30.9542  First Amendment violated by 
prohibition that does not 
require defendant's knowledge 
of age when offense does not 
involve face-to-face contact 
between defendant and victim 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

30.9543  First Amendment not violated 
by statute proscribing exposing 
child to harmful material 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.6511. 

30.9544  First Amendment violated by 
Communications Decency Act 
of 1996, which seeks to protect 
minors from harmful material 
on the Internet 

 Reno v. American Civil Liberties Union, 117 S. Ct. 
2329 (1997): 1996 Term, p. 38-4, sec. 38.2711. 
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30.9545  Sexually oriented speech heard 
by children 

 Sable Communications v. FCC, 109 S. Ct. 2829 
(1989): 1988 Term, p. 30-4, sec. 30.953. 

30.9546  Fact that law prohibiting 
distribution to minors of 
material harmful to minors via 
World Wide Web relies on 
"community standards" to 
identify what material "is 
harmful to minors" does not in 
itself render statute 
substantially overbroad for 
First Amendment purposes 

 Ashcroft v. American Civil Liberties Union, 122 S. 
Ct. 1700 (2002), 2001 Term USSC-11. 

30.955  With respect to the media 

30.9551  Press access to criminal 
proceedings and records 

 For cases dealing with this subject, see chapter 
46. 

 For cases dealing generally with the propriety of 
governmental denial of access to information in its 
possession, see sec. 30.9595. 

30.9552  First amendment protection of 
press with respect to reporting 
on criminal justice system 

 For cases dealing with this subject, see chapter 
46. 

30.9553  First amendment does not give 
reporter right to break law to 
obtain news 

 For cases dealing with this subject, see sec. 46.53. 

30.9554  Media's right to publish 
truthful information lawfully 
obtained 

 For cases dealing with this subject, see sec. 46.41. 

30.956  Other aspects of right 

30.9561  Denied by statute proscribing 
flag burning or desecration 

 United States v. Eichman, 110 S. Ct. 2404 (1990): 
1989 Term, p. 35-1, sec. 35.111. 

 Texas v. Johnson, 109 S. Ct. 2533 (1989): 1988 
Term, p. 35-1, sec. 35.121. 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶17. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

30.9562  Propriety of imposing 
condition of probation, or 
revoking probation for 
violation of condition, that 
infringes on freedom of speech 
or press 

 For cases dealing with this subject, see secs. 
9.62222 and 41.4383. 

30.9563  Not violated by prohibiting 
officials in sensitive 
confidential positions from 
disclosing wiretaps 

 United States v. Aguilar, 115 S. Ct. 2357 (1995): 
1994 Term, p. 35-8, sec. 35.721. 

30.9564  Not violated by disorderly 
conduct statute 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶13-23. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶14-25, 
30-41. 

30.9565  Protection not afforded to 
speech containing "true threat" 

30.95651  In general 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶21-24. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶30-41. 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶16-31. 

http://supct.law.cornell.edu/supct/html/00-1293.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36898�
http://www.wicourts.gov/html/sc/99/99-2317.htm�
http://www.wicourts.gov/html/sc/99/99-1767.htm�
http://www.wicourts.gov/html/sc/99/99-2317.htm�
http://www.wicourts.gov/html/sc/99/99-1767.htm�
http://www.wicourts.gov/html/sc/99/99-1924.htm�


30-53 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶1-19. 

30.95652  "True threat" not limited to 
threats to person or groups 
of persons of bodily harm 
or death; includes threats 
to destroy property 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶17-19. 

30.9566  Protection afforded by first 
amendment in school context 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶42-46. 

30.9567  Not violated by housing 
authority’s policy limiting 
access to housing project 

 Virginia v. Hicks, 123 S. Ct. 2191 (2003). 

30.9568  Consistency of campaign 
financing regulations with 
right 

 For cases dealing with this subject, see sec. 
38.9631. 

30.957  Other aspects of right (cont'd) 

30.9571  Not denied by regulation 
prohibiting solicitation on 
postal premises 

 United States v. Kokinda, 110 S. Ct. 3115 (1990): 
1989 Term, p. 30-9, sec. 30.9848. 

30.9572  Propriety of restricting freedom 
of expression through 
condition of probation 

 For cases dealing with this subject, see sec. 
9.62222. 

30.9573  RICO forfeiture provisions do 
not violate first amendment 
when applied to expressive 
activity (e.g., sale of sexually 
explicit materials) 

 Alexander v. United States, 113 S. Ct. 2766 (1993): 
1992 Term, p. 35-3, sec. 35.9121. 

30.9574  With respect to crimes directed 
at particular racial, ethnic, 
religious, or other group ("hate 
crimes") 

30.95741  Not violated by statute 
creating penalty enhancer 
for "hate crimes" 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 
(1992): 1991 Term, p. 9-20, sec. 9.4521. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

30.95742  Violated by statute 
proscribing "hate crimes" 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

 R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992): 
1991 Term, p. 38-3, sec. 38.311. 

30.9575  With respect to cross burning 
with intent to intimidate 

30.95751  Not generally violated by 
proscription of cross 
burning with intent to 
intimidate 

 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 
Term USSC-15. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶18. 

30.95752  But violated by statute that 
makes cross burning prima 
facie evidence of intent to 
intimidate 

 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 
Term USSC-15. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶18. 

30.9576  Propriety of consideration in 
sentencing of defendant's 
beliefs and associations 
protected by first amendment 
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 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

30.9577  Propriety of consideration in 
sentencing of defendant's 
exercise of freedom of speech 
or press 

 For cases dealing with this subject, see secs. 
9.2443 and 9.25233. 

30.9578  Commercial speech 

30.95781  In general 

 Greater New Orleans Broadcasting Association, Inc. 
v. United States, 119 S. Ct. 1923 (1999): 1998 Term, 
p. 38-44, sec. 38.8831. 

 United States v. Edge Broadcasting Co., 113 S. Ct. 
2696 (1993): 1992 Term, p. 38-25, sec. 38.8831. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶17. 

30.958  Other aspects of right (cont'd) 

30.9581  Not violated by trespass 
prosecution of abortion 
protesters 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-2, sec. 34.211. 

30.9582  Not violated by statute making 
it unlawful for any person 
within 100 feet of health care 
facility's entrance to knowingly 
approach within six feet of 
another person, without that 
person's consent, in order to 
pass a leaflet or handbill to, 
display a sign to, or engage in 
oral protest, education or 
counseling with, that person 

 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, 
p. 30-9, sec. 30.9816. 

30.9583  Ordinance banning residential 
picketing is not facially 
unconstitutional 

 Frisby v. Schultz, 108 S. Ct. 2495 (1988): 1987 
Term, p. 30-4, sec. 30.9832. 

30.9584  Not violated by rule that 
prohibits attorney from making 
statements to press that will 
have substantial likelihood of 
prejudicing an adjudicative 
proceeding 

 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 
(1991): 1990 Term, p. 30-7, sec. 30.9824. 

30.9585  Overbreadth infringing on first 
amendment rights 

 For cases dealing with this subject, see sec. 47.48. 

30.9586  Right does not protect speech 
that is incidental to or part of 
course of criminal conduct 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶19. 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶41-42. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶11, 24. 

30.9587  Not violated by child 
enticement statute, even 
though enticement may be 
initiated, evidenced, or carried 
out by means of language 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶19-20. 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶43-44. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶11. 

30.9588  Not denied by enjoining, under 
public nuisance statute, 
activities associated with 
prostitution 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶19-20. 
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30.9589  Not violated by crime of 
attempted child sexual assault, 
even though attempted sexual 
assault may be initiated, 
evidenced, or carried out by 
means of language 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶23-24. 

30.959  Other aspects of right (cont'd) 

30.9591  Constitutionality of 
prohibiting broadcast of lottery 
advertisements in states 
without lotteries, while 
allowing broadcasters to 
advertise state-run lotteries on 
stations licensed in a state 
which conducts such lotteries 

 Greater New Orleans Broadcasting Association, Inc. 
v. United States, 119 S. Ct. 1923 (1999): 1998 Term, 
p. 38-44, sec. 38.8831. 

 United States v. Edge Broadcasting Co., 113 S. Ct. 
2696 (1993): 1992 Term, p. 38-25, sec. 38.8831. 

30.9592  Constitutionality of 
prohibiting advertising of 
lawful private casino gambling 
broadcast by radio or television 
stations located in state where 
such gambling is legal 

 Greater New Orleans Broadcasting Association, Inc. 
v. United States, 119 S. Ct. 1923 (1999): 1998 Term, 
p. 38-44, sec. 38.8831. 

30.9593  Denied by bail condition that 
infringes on freedom of speech 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 30-8, sec. 30.9842. 

30.9594  Denied by prohibition on 
grand jury witness's disclosure 
of own testimony after term of 
grand jury has ended 

 Butterworth v. Smith, 110 S. Ct. 1376 (1990): 1989 
Term, p. 4-1, sec. 4.132. 

30.9595  Not violated by governmental 
denial of access to information 
in its possession 

 Los Angeles Police Department v. United Reporting 
Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 
47-4, sec. 47.4931. 

30.9596  Limiting creation of strict 
liability offense when freedom 
of expression is implicated 

 For cases dealing with this subject, see sec. 
22.222. 

30.9597  Not violated by bomb-scare 
statute 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶1-19. 

30.9598  Not denied by application of 
identity-theft statute to 
defendant who 
misappropriates identify of 
public official to defame public 
official with true information 

 For cases dealing with this subject, see sec. 
34.4111. 

30.9599  When defendant is charged 
with defamation of public 
official, state must show actual 
malice 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶53. 

30.96  Right To Be Present At All Stages Of 
Criminal Proceeding 

30.961  General principles 

30.9611  In general 

 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶37-42. 

30.9612  For purposes of due process 
right to be present, an audio-
video hookup may well be the 
legal equivalent of physical 
presence 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶13. 

30.9613  Source of right 
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 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 
717 N.W.2d 74, at ¶38. 

30.962  Right to be present at particular 
stages of criminal proceeding 

30.9621  At all stages of trial 

 For cases dealing with this subject, see sec. 8.811. 

30.9622  At hearing on motion for 
change of venue 

 For cases dealing with this subject, see sec. 
30.2271. 

30.9623  At guilty or no contest plea 
hearing 

 For cases dealing with this subject, see sec. 
7.2413. 

30.9624  At sentencing 

 For cases dealing with this subject, see sec. 9.132. 

30.9625  At postconviction hearing 

 For cases dealing with this subject, see sec. 
10.164. 

30.963  Waiver of right 

30.9631  In general 

 For cases dealing with this subject, see sec. 
8.8114. 

30.9632  By failure to object 

30.96321  In general 

 For cases dealing with this subject, see sec. 
8.81142. 

30.96322  When defendant and/or 
counsel fail to object to 
court's communicating 
with jury in defendant's 
absence, alleged error is 
treated as direct challenge 
in appellate court, not as 
claim of ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
8.81174. 

30.964  Other matters 

30.9641  When defendant and/or 
counsel fail to object to court's 
communicating with jury in 
defendant's absence, alleged 
error is treated as direct 
challenge in appellate court, 
not as claim of ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
8.81174. 

30.965  Related matters 

30.9651  Statutory right to be present at 
stages of criminal proceeding 

 For cases dealing with this subject, see sec. 12.77. 

30.97  Other Constitutional Rights 

30.971  Right to interpreter 

30.9711  In general 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶43. 

 State Public Defender v. Circuit Court, 184 Wis. 2d 
860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, 
sec. 30.9712. 

 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 
(1984): 1983 Term, p. 105, sec. 4.895. 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶6-9. 

 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 
712 N.W.2d 400, at ¶13. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971. 

 For cases dealing generally with a defendant's 
right to an interpreter, see sec. 12.693. 

30.9712  Responsibility for payment of 
interpreter's fees 
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 State Public Defender v. Circuit Court, 184 Wis. 2d 
860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, 
sec. 30.9712. 

30.972  Right not to be subject to 
corruption of blood or forfeiture of 
estate 

 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 
(1989): 1988 Term, p. 9-15, sec. 9.5223. 

30.973  Right to be free from involuntary 
servitude 

30.9731  In general 

 United States v. Kozminski, 108 S. Ct. 2751 (1988): 
1987 Term, p. 38-8, sec. 38.7851. 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 
38.8711. 

30.9732  Not violated by requiring 
attorney to provide 
representation to indigent 
defendant 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-29, sec. 6.952. 

30.9733  Right not violated by transfer 
of convicted defendant to out-
of-state prison facility 

 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 
629 N.W.2d 77, 2000 Term WCA-306, at ¶3. 

30.9734  Violated by statute imposing 
criminal penalties for breach of 
labor contract in absence of 
fraud or misrepresentation 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 
38.8711. 

30.9735  State constitutional protection 
is co-extensive with federal 
constitutional protection 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 
38.8711. 

30.974  Privileges and immunities clause 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 12-2, sec. 12.3212. 

30.975  Constitutional limitations on state's 
exercise of police power 

30.9751  In general 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶17. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶6-11. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

 For cases dealing generally with the police 
power of the state, see sec. 47.8852. 

30.9752  Statute proscribing operation 
of motor vehicle with 
detectable amount of restricted 
controlled substance in one's 
blood does not exceed police 
power of legislature 

 For cases dealing with this subject, see sec. 
37.2212. 

30.9753  Statute proscribing causing 
injury by operation of motor 
vehicle with detectable amount 
of restricted controlled 
substance in one's blood does 
not exceed police power of 
legislature 

 For cases dealing with this subject, see sec. 
33.3412. 

30.976  Right to unanimous jury verdict 

 For cases dealing with this subject, see sec. 8.681. 

30.977  Right to meaningful appeal 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 
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30.978  Right to freedom of association 

30.9781  General principles 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶17. 

30.9782  Propriety of restricting freedom 
of association through 
condition of probation 

 For cases dealing with this subject, see sec. 
9.62221. 

30.9783  Propriety of consideration in 
sentencing of defendant's 
beliefs and associations 
protected by first amendment 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

30.9784  Propriety of imposing 
condition of probation, or 
revoking probation for 
violation of condition, that 
infringes on freedom of 
association 

 For cases dealing with this subject, see secs. 
9.62221 and 41.4382. 

30.9785  Propriety of consideration in 
sentencing of defendant's 
exercise of freedom of 
association 

 For cases dealing with this subject, see secs. 
9.2444 and 9.25234. 

30.9786  Not denied by application of 
nuisance statute to place of 
prostitution 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, 47.1911. 

30.9787  Not denied by enjoining, under 
public nuisance statute, 
activities associated with 
prostitution 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶17-19. 

30.979  Delegation of powers 

30.9791  General principles 

 Loving v. United States, 116 S. Ct. 1737 (1996): 
1995 Term, p. 30-12, sec. 30.9862. 

 Touby v. United States, 111 S. Ct. 1752 (1991): 1990 
Term, p. 36-1, sec. 36.1111. 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, 
sec. 6.3311. 

30.9792  Provisions relating to 
establishment of uniform 
misdemeanor bail schedule 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, 
sec. 6.3311. 

30.9793  Separation of powers doctrine 

 For cases dealing with this subject, see sec. 
30.986. 

30.98  Other Constitutional Rights (cont'd) 

30.981  Right To Closing Argument 

30.9811  General principles 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 52, sec. 3.161. 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 2.564. 

 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 
(Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121. 

30.9812  No right to argument by 
counsel and by defendant 
personally 

 For cases dealing with this subject, see sec. 
8.4612. 

30.982  Right to remedy for all wrongs 

30.9821  General principles 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 87, sec. 7.421. 
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 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

 City of Mequon v. Hess, 158 Wis. 2d 500, 463 
N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 30-8, 
sec. 30.984. 

30.9822  Specific applications 

30.98221  Denial of preliminary 
examination to 
corporations 

 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

30.983  Federal right to keep and bear arms 

30.9831  Scope and nature of right 

30.98311  In general 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 115, sec. 8.875. 

30.98312  Is individual right 
unconnected to service in 
militia 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

30.9832  History of constitutional 
provision creating this right 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

30.9833  Consistency with right of 
various laws and regulations 

30.98331  Prohibition on possession 
of handgun in home 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

30.98332  Requirement that handgun 
in home be disassembled, 
bound with trigger-lock, or 
otherwise rendered 
inoperable 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

30.98333  Prohibition on possession 
of firearm by felon 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

30.98334  Prohibition on possession 
of firearm by insane person 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

30.98335  Prohibition on carrying 
concealed weapon 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

30.98336  Restrictions on commercial 
sale of firearms 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

30.984  State right to keep and bear arms 

30.9841  History of constitutional 
amendment creating this right 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶9, 20, 29, 36-38. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶8-10. 

30.9842  Effective date of constitutional 
amendment creating this right 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶5. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶7, 9. 

 State v. Gonzales, 2002 WI 59, 253 Wis. 2d 134, 645 
N.W.2d 264, 2001 Term WSC-155, at ¶11-30. 
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30.9843  Scope of this right 

30.98431  In general 

 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 
N.W.2d 495, at ¶1-65. 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶1-89. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶1-50. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶5-12, 16, 20, 23. 

30.98432  In judging the 
constitutionality of 
statutory provisions 
alleged to violate this right, 
the test is whether the 
statute constitutes a 
“reasonable regulation” of 
it 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶19-27. 

30.98433  As general matter, this 
right permits person to 
possess, carry, and 
sometimes conceal arms to 
maintain security of 
private residence or 
privately operated business 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶68. 

30.98434  As general matter, this 
right does not permit 
person to keep loaded 
weapon hidden in glove 
compartment or under 
front seat of vehicle 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶49. 

30.9844  Consistency of particular 
statutory provisions regulating 
firearms with this right 

30.98441  Provision proscribing 
carrying concealed weapon 

 For cases dealing with this subject, see sec. 
38.13411. 

30.98442  Provision proscribing 
possession of firearm by 
felon 

30.98443  Provision proscribing 
transport of firearm in 
vehicle unless it is 
unloaded and encased 

 For cases dealing with this subject, see sec. 
38.94211. 

30.9845  Other matters 

30.98451  This right is "fundamental" 
constitutional right 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶20. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶20, 26. 

30.985  Right to religious freedom 

30.9851  In general 

 Church of the Lukumi Babalu Aye, Inc. v. City of 
Hialeah, 113 S. Ct. 2217 (1993): 1992 Term, p. 38-17, 
sec. 38.711. 

 Employment Division v. Smith, 110 S. Ct. 1595 
(1990): 1989 Term, p. 36-1, sec. 36.112. 

 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 
(1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9855. 

 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 
(Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-1, sec. 36.111. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161. 

 State v. Kasuboski, 87 Wis. 2d 407, 275 N.W.2d 101 
(Ct. App. 1978): 1978 Term, p. 36, sec. 3.7131. 

 For cases dealing with whether the statute 
creating a crime is unconstitutional because it 
violates religious freedom, see sec. 6.7643. 
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30.9852  Not denied by enforcement of 
prohibitions relating to 
controlled substances when 
such prohibitions ban their use 
for religious purposes 

30.98521  In general 

 Gonzales v. O Centro, 126 S. Ct. 1211 (2006). 

 Employment Division v. Smith, 110 S. Ct. 1595 
(1990): 1989 Term, p. 36-1, sec. 36.112. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-1, sec. 36.111. 

30.98522  But enforcement of 
prohibitions relating to 
controlled substances 
when such prohibitions 
ban their use for religious 
purposes may violate 
Religious Freedom 
Restoration Act 

 For cases dealing with this subject, see sec. 
30.98584. 

30.9853  Denied by prohibition on 
ritualistic sacrifice of animal 

 Church of the Lukumi Babalu Aye, Inc. v. City of 
Hialeah, 113 S. Ct. 2217 (1993): 1992 Term, p. 38-17, 
sec. 38.711. 

30.9854  Propriety of imposing 
condition of probation, or 
revoking probation for 
violation of condition, that 
infringes on freedom of 
religion 

 For cases dealing with this subject, see secs. 
9.62223 and 41.4384. 

30.9855  Propriety of considering, in 
sentencing, defendant's 
exercise of right to religious 
freedom 

 For cases dealing with this subject, see secs. 
9.2442 and 9.25232. 

30.9856  Violated by requiring Old 
Order Amish to display slow-
moving vehicle emblem on 
their horse-drawn buggies 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶80. 

 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 
(1996): 1995 Term, p. 30-6, sec. 30.9855. 

30.9857  First Amendment of federal 
constitution and freedom of 
religion provision of state 
constitution are not equivalent; 
state constitution affords 
greater protection in some 
instances 

 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 
(1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9855. 

 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 
(Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856. 

30.9858  Religious Freedom Restoration 
Act 

30.98581  Constitutionality of 

 City of Boerne v. Flores, 117 S. Ct. 2157 (1997): 
1996 Term, p. 30-5, sec. 30.9823. 

 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 
(1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9852. 

 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 
(Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856. 

30.98582  Effect of 

 City of Boerne v. Flores, 117 S. Ct. 2157 (1997): 
1996 Term, p. 30-5, sec. 30.9823. 

 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 
(1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9852. 

 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 
(Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856. 

30.98583  Retroactivity of 

 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 
(1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9852. 
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 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 
(Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856. 

30.98584  Consistency with act of 
enforcing prohibitions 
relating to controlled 
substances so as to ban 
their use for religious 
purposes 

 Gonzales v. O Centro, 126 S. Ct. 1211 (2006). 

30.98585  Propriety of preliminary 
injunction seeking to stop 
enforcement of criminal 
statute whose application 
is alleged to violate this act 

 Gonzales v. O Centro, 126 S. Ct. 1211 (2006). 

30.98586  Cannot constitutionally be 
applied to states 

 Gonzales v. O Centro, 126 S. Ct. 1211 (2006). 

30.9859  Other matters 

30.98591  Establishment of religion 
clause not violated by 
prostitution statute 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

30.986  Separation of powers 

30.9861  General principles 

30.98611  In general 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Loving v. United States, 116 S. Ct. 1737 (1996): 
1995 Term, p. 30-12, sec. 30.9861. 

 Touby v. United States, 111 S. Ct. 1752 (1991): 1990 
Term, p. 36-1, sec. 36.111. 

 Mistretta v. United States, 109 S. Ct. 647 (1989): 
1988 Term, p. 30-3, sec. 30.92. 

 Morrison v. Olson, 108 S. Ct. 2597 (1988): 1987 
Term, p. 12-4, sec. 12.684. 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶87-93, 98-118. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶24-31. 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 
1, 531 N.W.2d 32 (1995): 1994 Term, p. 30-9, sec. 
30.9811. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, 
sec. 6.3311. 

 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 
N.W.2d 696 (1989): 1988 Term, p. 4-1, sec. 4.212. 

 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 
(1988): 1987 Term, p. 20-8, sec. 20.833. 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
31, sec. 2.3111. 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 73, sec. 4.61. 

 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 
(1982): 1981 Term, p. 32, sec. 2.811. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶15. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶42-43. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶42-45. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶9-10, 14-24. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶14. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶14. 

 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 
154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 
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 Skow v. Goodrich, 162 Wis. 2d 448, 469 N.W.2d 
888 (Ct. App. 1991): 1990 Term, p. 41-1, sec. 
41.2111. 

 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 37-1, sec. 37.111. 

 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 
N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 121, sec. 
11.381. 

30.98612  Legislature's authority to 
determine scope of trial 
court's sentencing 
discretion in general 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶91-93, 98-118. 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶14. 

 For cases dealing generally with the legislature's 
determination of the scope of a trial court's 
sentencing discretion, see sec. 9.4976. 

30.98613  Legislature's authority to 
determine scope of trial 
court's discretion in setting 
initial disposition in 
commitment proceedings 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶14. 

30.98614  Power to decide individual 
case is exclusive core 
judicial function 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶98-105. 

30.9862  Test for determining when 
legislation unconstitutionally 
intrudes upon judicial power 
and therefore violates 
separation of powers doctrine 

30.98621  In general 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶15-22. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶9-10, 14-24. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶14. 

 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 
154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381. 

30.98622  When particular power is 
shared by legislative and 
judicial branches; "shared 
power doctrine" 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶4. 

30.9863  Particular matters falling 
within shared powers of 
legislature, executive, and 
judiciary 

30.98631  Regulation of practice and 
procedure in judicial 
system in general 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶20. 

30.98632  Continuances and 
adjournments for 
witnesses, parties, and 
attorneys who are members 
of Legislature in session 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶16-20. 

30.98633  Sentencing of criminal 
defendant 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶91. 

30.98634  Rules regulating admission 
of evidence 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶16-19. 

30.9864  Separation of powers doctrine 
not violated by statute 
permitting court to set parole 
eligibility for Class A felony 

30.98641  In general 
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 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

30.98642  Violation does not occur 
even though statute 
permits setting of date 
beyond defendant's 
expected lifetime 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

30.9865  Other applications of 
separation of powers doctrine 

30.98651  Setting compensation for 
special prosecutor 

 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 
1, 531 N.W.2d 32 (1995): 1994 Term, p. 12-3, sec. 
12.6631. 

30.98652  Enforcement of Wis. Stat. § 
940.04 does not violate 
separation of powers 
doctrine 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 

30.98653  Mandatory imposition of 
life sentence without 
possibility of parole on 
persistent offender 
pursuant to Wis. Stat. § 
939.62(2m) does not violate 
separation of powers 
doctrine 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

30.98654  Consistency with 
separation of powers of 
provisions relating to 
establishment of uniform 
misdemeanor bail schedule 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, 
sec. 6.3311. 

30.98655  Separation of powers 
doctrine not violated by 
statute permitting 
President to establish 
aggravating factors for 
purposes of imposing 
death penalty in court-
martial 

 Loving v. United States, 116 S. Ct. 1737 (1996): 
1995 Term, p. 30-12, sec. 30.9863. 

30.98656  Legislative delegation of 
probation revocation to 
executive branch does not 
violate separation of 
powers doctrine 

 For cases dealing with this subject, see sec. 
41.3998. 

30.98657  Legislative prohibition on 
judicial revocation of 
probation does not violate 
separation of powers 
doctrine 

 For cases dealing with this subject, see sec. 
41.3983. 

30.98658  When court imposes jail 
time as condition of 
probation, its preclusion of 
placement of defendant on 
home monitoring 
substantially interferes 
with sheriff's authority to 
place persons in his or her 
custody on home 
monitoring and thus 
violates separation of 
powers doctrine 

 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶8-13. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶1-20. 
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30.98659  When court imposes jail 
time as condition of 
probation, requiring 
defendant to refuse home 
monitoring substantially 
interferes with sheriff's 
authority to place persons 
in his or her custody on 
home monitoring and thus 
violates separation of 
powers doctrine 

 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶8-13. 

30.9866  Other applications of 
separation of powers doctrine 
(cont'd) 

30.98661  Consistency with 
separation of powers 
doctrine of provision 
mandating reversal for 
failure to provide jury with 
written instructions on 
substantive law 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 73, sec. 4.61. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶20. 

30.98662  Consistency with 
separation of powers 
doctrine of provision 
mandating adjournment or 
continuance when witness, 
party, or attorney is 
member of Legislature, in 
session 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶9-10, 14-24. 

30.98663  Consistency with 
separation of powers 
doctrine of statute 
proscribing misconduct in 
public office, when applied 
to state legislator 

 For cases dealing with this subject, see sec. 
35.23314. 

30.98664  Doctrine does not protect 
records of legislators' 
communications 
maintained by Legislative 
Technology Services 
Bureau from disclosure in 
response to subpoena 
duces tecum 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶24-31. 

30.98665  Separation of powers not 
violated by Congressional 
delegation of power to 
establish sentencing 
guidelines to sentencing 
commission 

 For cases dealing with this subject, see sec. 
9.1713. 

30.98666  Legislation that mandates 
automatic reversal of trial 
court judgment upon 
violation of statute 
impermissibly limits and 
circumscribes judicial 
power 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶103. 

30.98667  Giving prosecutor veto 
over defendant's petition 
for sentence adjustment 
would violate separation of 
powers doctrine 

 For cases dealing with this subject, see sec. 
10.8531. 

30.98668  Legislature's determination 
that initial disposition in 
chap. 980 proceeding shall 
be institutional placement 

 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 
887, 669 N.W.2d 157, at ¶13-14. 

30.98669  Consistency with 
separation of powers 
doctrine of statute 
providing for admission of 
videotaped statements of 
child 
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 For cases dealing with this subject, see sec. 
15.6424. 

30.9867  Appellate review of question 
whether separation of powers 
doctrine violated 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶42. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶44. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶9. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶10. 

30.9868  Related matters 

30.98681  Delegation of powers 

 For cases dealing with this subject, see sec. 
30.979. 

30.987  Right to travel (i.e., to move from 
one place to another according to 
inclination): freedom of movement 

30.9871  General principles 

 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 
1998 Term, p. 30-8, sec. 30.983. 

 Jones v. Helms, 101 S. Ct. 2434 (1981): 1980 Term, 
p. 106, sec. 8.992. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶7. 

 County of Fond du Lac v. Derksen, 2002 WI App 
160, 256 Wis. 2d 490, 647 N.W.2d 922, at ¶7. 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶19-20. 

30.9872  Not denied by enjoining, under 
public nuisance statute, 
activities associated with 
prostitution 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶19-20. 

30.9873  Constitutional right to travel 
does not bar prosecution for 
traffic crimes, in particular, 
operating after revocation or 
suspension 

 For cases dealing with this subject, see sec. 
37.1512. 

30.9874  Right to travel does not create 
constitutional right to operate 
motor vehicle 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶9. 

30.9875  Right not violated by 
requirement that individual 
provide authorities with his or 
her address (e.g., sex offender 
reporting requirement) 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶7. 

30.988  Right to privacy (i.e., avoiding 
disclosure of personal matters, 
engaging in private consensual 
sexual activity, and independence 
in making certain kinds of 
important decisions, e.g., decisions 
relating to marriage, procreation, 
contraception, family relationships, 
and child rearing and education) 

30.9881  In general 

 Lawrence v. Texas, 123 S. Ct. 2472 (2003). 

 Webster v. Reproductive Health Services, 109 S. Ct. 
3040 (1989): 1988 Term, p. 32-9, sec. 32.411. 

 Bowers v. Hardwick, 106 S. Ct. 2841 (1986): 1985 
Term, p. 187, sec. 12.7121. 

 Kolender v. Lawson, 103 S. Ct. 1855 (1983): 1982 
Term, p. 148, sec. 8.995. 

 H. L. v. Matheson, 101 S. Ct. 1164 (1981): 1980 
Term, p. 129, sec. 12.231. 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 
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 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-1, sec. 36.112. 

30.9882  Right does not protect 
possession of child 
pornography 

 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 
Term, p. 38-1, sec. 38.211. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221. 

30.9883  Less rigorous test applied to 
restrictions on privacy rights of 
minors and to restrictions on 
interaction with minors than 
are applied to similar 
restrictions on privacy rights of 
adults 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

30.9884  Does not protect sexual activity 
with minor 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

30.9885  Application of right when 
records sought under state 
open records law 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

30.9886  Woman's right to have abortion 

 For cases dealing with this subject, see secs. 
32.411, 32.821, 32.831, 32.841, and 47.8921. 

30.9887  Right to procreate 

 For cases dealing with this subject, see sec. 
30.9984. 

30.9888  Protects consensual 
homosexual activity conducted 
in private 

 Lawrence v. Texas, 123 S. Ct. 2472 (2003). 

30.989  Access to courts 

 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 
N.W.2d 899 (1982): 1982 Term, p. 147, sec. 8.991. 

30.99  Other Constitutional Rights (cont'd) 

30.991  Federal constitutional right to be 
tried only on indictment of grand 
jury 

 United States v. Miller, 105 S. Ct. 1811 (1985): 1984 
Term, p. 158, sec. 8.991. 

30.992  Right to be free from unreasonable 
searches and seizures 

 For cases dealing with this subject, see chapter 1. 

30.993  Prohibition on excessive bail 

30.9931  In general 

 United States v. Salerno, 107 S. Ct. 2095 (1987): 
1986 Term, p. 34, sec. 2.4231. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.6322. 

30.9932  Preventive detention does not 
violate prohibition 

 United States v. Salerno, 107 S. Ct. 2095 (1987): 
1986 Term, p. 34, sec. 2.4231. 

30.9933  Constitutionality of application 
of bail money to pay fine 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.6322. 

30.994  State victims' rights provision 

30.9941  General principles 

30.99411  In general 
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30.99412  First sentence of state 
constitutional provision 
relating to victims of crime 
(i.e., "This state shall treat 
crime victims, as defined 
by law, with fairness, 
dignity and respect for 
their privacy") describes 
policies to be promoted by 
State and does not provide 
victim with enforceable, 
self-executing right 

 For cases dealing with this subject, see sec. 
47.5212. 

30.9942  Particular rights 

30.99421  Right of allocution at 
sentencing 

 For cases dealing with this subject, see sec. 
9.1996. 

30.995  Commerce clause 

30.9951  General principles 

30.99511  In general 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

 United States v. Lopez, 115 S. Ct. 1624 (1995): 1994 
Term, p. 30-10, sec. 30.9931. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221. 

30.99512  State action cannot 
circumscribe Congress's 
plenary commerce power 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

30.9952  Congress had no power to enact 
Gun-Free School Zones Act of 
1990 under the Interstate 
Commerce Clause 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 
Term, p. 34-5, sec. 34.8112. 

 United States v. Lopez, 115 S. Ct. 1624 (1995): 1994 
Term, p. 30-10, sec. 30.9932. 

30.9953  Attempt to apply federal arson 
statute to arson of owner-
occupied residence not used for 
any commercial purpose would 
raise question as to whether 
Congress had power to create 
crime under commerce clause 

 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 
Term, p. 34-5, sec. 34.8112. 

30.9954  Congress's Commerce Clause 
authority includes power to 
prohibit local cultivation and 
use of marijuana for medical 
purposes in compliance with 
state law 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

30.996  Supremacy clause 

30.9961  In general 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 
N.W.2d 142, 2001 Term WSC-76, at ¶18. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶10. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221. 

30.9962  Treaties as supreme law of land 

30.99621  In general 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 

30.99622  When subsequent 
enactment of Congress 
conflicts with treaty, 
statute renders treaty null 
to extent of conflict 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 
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30.99623  Procedural rules of foreign 
nation govern 
implementation of treaty in 
that nation 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 

30.9963  Federal Controlled Substances 
Act applies to, and prohibits, 
cultivation and use of 
marijuana for medical purposes 
in compliance with state law 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

30.997  Other rights 

30.9971  Right not to be imprisoned for 
debt 

30.99711  In general 

 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 
(1979): 1978 Term, p. 89, sec. 8.591. 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

30.99712  Particular application: 
conviction and 
incarceration for 
nonsupport based on 
failure to pay arrearages 
after child reaches majority 
is not unconstitutional 
imprisonment for debt 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

30.9972  Right to practice profession 

30.99721  In general 

 Conn v. Gabbert, 119 S. Ct. 1292 (1999): 1998 
Term, p. 30-7, sec. 30.9712. 

30.99722  Right not violated by 
executing search warrant 
for attorney's person while 
attorney's client is 
testifying before grand 
jury 

 Conn v. Gabbert, 119 S. Ct. 1292 (1999): 1998 
Term, p. 30-7, sec. 30.9712. 

30.9973  State's immunity from suit 
under Eleventh Amendment 

30.99731  In general 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 

30.99732  Application to foreign 
country seeking to enforce 
provisions of Vienna 
Convention on consular 
relations 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 

30.9974  Forfeiture of estate 

30.99741  Forfeiture of vehicle under 
Wis. Stat. § 346.65(6) does 
not violate prohibition on 
forfeiture of estate when 
there is nexus between 
vehicle to be seized and 
forfeited and the crime 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

30.9975  Legislator's state constitutional 
privilege not to be arrested 
during legislative session 

30.99751  In general 

 State v. Burke, 2002 WI App 291, 258 Wis. 2d 832, 
653 N.W.2d 922, 2002 Term WCA-170, at ¶1-22. 

30.99752  Exception to privilege for 
"treason, felony and breach 
of peace" includes all 
crimes 

 State v. Burke, 2002 WI App 291, 258 Wis. 2d 832, 
653 N.W.2d 922, 2002 Term WCA-170, at ¶2-22. 

30.9976  Speech and debate clause 

30.99761  In general 

 United States v. Gillock, 100 S. Ct. 1185 (1980): 
1979 Term, p. 115, sec. 8.877. 
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 United States v. Helstoski, 99 S. Ct. 2432 (1979): 
1978 Term, p. 90, sec. 8.597. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶18-23. 

 State ex rel. Steiger v. Eich, 86 Wis. 2d 390, 272 
N.W.2d 380 (1978): 1978 Term, p. 90, sec. 8.597. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶29-41. 

30.99762  Clause provides only use 
immunity, i.e., immunity 
form prosecution based on 
use of communications, 
and not right to keep all 
legislative communications 
secret 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶19-23. 

30.99763  Protection provided by 
clause for records of 
legislators' 
communications 
maintained by Legislative 
Technology Services 
Bureau Does  

 For cases dealing with this subject, see sec. 
4.25363. 

30.9977  Necessary and proper clause 

30.99771  General principles 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

30.99772  Bribery statute is valid 
enactment under this 
clause even though it does 
not require, as element of 
offense, proof of 
connection between federal 
funds and alleged bribe 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

 For cases dealing with this subject, see sec. 
4.25365. 

30.9978  Constitutional provision that 
"[e]ach house may determine 
the rules of its own 
proceedings" (Wis. Const., art. 
IV, sec. 8) 

30.99781  In general 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶27-30. 

30.99782  Wis. Stat. § 13.96, which 
provides for confidentiality 
of records, is not rule of 
proceeding under Wis. 
Const., art. IV, sec. 8, that 
renders question of 
enforceability of subpoena 
for records a non-
justiciable political 
question 

 For cases dealing with this subject, see sec. 
4.25365. 

30.998  Other rights (cont'd) 

30.9981  Origination clause 

 United States v. Munoz-Flores, 110 S. Ct. 1964 
(1990): 1989 Term, p. 9-21, sec. 9.4941. 

30.9982  Dual sovereignty doctrine 

30.99821  Operation of this doctrine 
in double jeopardy context 

 For cases dealing with this subject, see sec. 29.51. 

30.99822  Under this doctrine, 
Congress may not compel 
state official to administer 
federal regulation 

 Printz v. United States, 117 S. Ct. 2365 (1997): 1996 
Term, p. 47-4, sec. 47.1921. 

30.9983  Right to abortion 

 For cases dealing with this subject, see secs. 
32.411, 32.821, 32.831, and 32.841. 

30.9984  Right to procreate 

30.99841  In general 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=16692�
http://www.wicourts.gov/html/ca/03/03-0442.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=16692�
http://supct.law.cornell.edu/supct/html/03-44.ZS.html�
http://supct.law.cornell.edu/supct/html/03-44.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=16692�


30-71 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶16. 

30.99842  Constitutionality of 
condition of probation that 
requires defendant 
convicted of nonsupport to 
avoid having another child 
unless he shows he can 
support that child and his 
current children 

 State v. Oakley, 2001 WI 123, 248 Wis. 2d 654, 635 
N.W.2d 760, 2001 Term WSC-5, at ¶1-3. 

 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 
N.W.2d 200, 2000 Term WSC-211, at ¶8-21. 

30.9985  Right to assisted suicide 

 For cases dealing with this subject, see sec. 
32.851. 

30.9986  Right to refuse medical 
treatment 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶61. 

30.9987  Full faith and credit clause 

30.99871  In general 

30.99872  Does not preempt state 
statutes relating to 
authentication or 
admissibility of out-of-
state orders, such that 
certificate from judge is 
always required to 
authenticate out-of-state 
order 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶29-30. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶19-24. 

30.9988  Prohibition on usurpation of 
legislative authority 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-1, sec. 37.2111. 

30.999  Other rights (cont'd) 

30.9991  Taking property without just 
compensation 

30.99911  Not violated by requiring 
attorney to represent 
indigent defendant 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-29, sec. 6.952. 

30.99912  Not violated by forfeiting 
innocent owner's interest 
in property used in 
commission of crime 

 Bennis v. Michigan, 116 S. Ct. 994 (1996): 1995 
Term, p. 47-1, sec. 47.161. 

30.9992  Appointments clause 

30.99921  Requires appointment of 
appellate military judges 
by president, court of law, 
or head of department 

 Ryder v. United States, 115 S. Ct. 2031 (1995): 1994 
Term, p. 12-5, sec. 12.691. 

30.99922  Permits appointment of 
appellate military judges 
by head of department 

 Edmond v. United States, 117 S. Ct. 1573 (1997): 
1996 Term, p. 30-7, sec. 30.9931. 

30.99923  Does not require special 
appointment of officer to 
serve as military judge 

 Weiss v. United States, 114 S. Ct. 752 (1994): 1993 
Term, p. 30-14, sec. 30.9911. 

30.9993  Federal preemption 

 For cases dealing with this subject, see sec. 
40.984. 

30.9994  Impairment of contract 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

30.9995  Constitutional limits on federal 
power to create crime in 
general 
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 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 35-16, sec. 35.7111. 

 United States v. Lopez, 115 S. Ct. 1624 (1995): 1994 
Term, p. 30-11, sec. 30.994. 

30.9996  Prohibition on suspension of 
writ of habeas corpus 

30.99961  In general 

 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 
Term, p. 10-13, sec. 10.671. 

30.99962  Restrictions on successive 
petitions for habeas corpus 
imposed by Antiterrorism 
and Effective Death 
Penalty Act of 1996 do not 
violate this prohibition 

 For cases dealing with this subject, see sec. 
10.668. 

30.9997  Right to have jurors 
individually polled 

 For cases dealing with this subject, see sec. 
8.6861. 

30.9998  Restrictions on enactment of 
private or local laws 

 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 
(Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721. 

30.9999  Other rights 

30.99991  Victim's right of allocution 
at sentencing 

 For cases dealing with this subject, see sec. 
9.1996. 

30.99992  Right to be released from 
imprisonment upon proof 
of "actual innocence" 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

 For cases dealing with "actual innocence" as a 
ground for habeas corpus relief, see sec. 10.61382. 
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PART V  
CRIMES AND DEFENSES 
 
Chapter 31  
General Principles Relating to Criminal Liability 
 
 
 
31.1  Mental Element Of Crime 

31.11  General Principles 

31.111  Different elements of offense can 
require different mental states 

 Staples v. United States, 114 S. Ct. 1793 (1994): 
1993 Term, p. 31-1, sec. 31.11. 

31.112  Direct proof of mental state is rare; 
jury may base findings regarding 
defendant's mental state on 
circumstantial evidence and 
reasonable inference from it 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12. 

31.12  Intent 

31.121  In general 

 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-2, sec. 31.311. 

 Vacco v. Quill, 117 S. Ct. 2293 (1997): 1996 Term, 
p. 31-1, sec. 31.111. 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 133, sec. 11.111. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 31-1, sec. 31.112. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 
34.1221. 

31.122  When required 

31.1221  In general 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

 Staples v. United States, 114 S. Ct. 1793 (1994): 
1993 Term, p. 31-1, sec. 31.122. 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 31-1, sec. 31.122. 

 Liparota v. United States, 105 S. Ct. 2084 (1985): 
1984 Term, p. 209, sec. 12.7921. 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 133, sec. 11.112. 

 United States v. United States Gypsum Co., 98 S. 
Ct. 2864 (1978): 1977 Term, p. 74, sec. 11.111. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶15. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 220, sec. 12.112. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 174, sec. 12.3322. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 180, sec. 12.7711. 

 State v. Swanson, 92 Wis. 2d 310, 284 N.W.2d 655 
(1979): 1979 Term, p. 133, sec. 11.112. 

 State v. Collova, 79 Wis. 2d 473, 255 N.W.2d 581 
(1977): 1977 Term, p. 74, sec. 11.111. 
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 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶7. 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 34-3, sec. 34.5112. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 
411 (Ct. App. 1985): 1985 Term, p. 175, sec. 12.3322. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 131, sec. 12.311. 

 For cases dealing generally with the creation of 
strict liability offenses, see sec. 31.76. 

31.1222  Concern about infliction of 
substantial punishment on 
person innocent of any 
intentional or negligent 
wrongdoing, which often 
animates court's rejection of 
strict liability and finding that 
intent is element of offense, 
does not support claim that in 
multiple-element offense, 
intent is required with respect 
to each element 

 For cases dealing with this subject, see sec. 
31.766. 

31.1223  Use of passive voice in statute 
creating criminal offense 
indicates that offense does not 
require proof of intent 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

31.123  Determining existence of 

31.1231  In general 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶49. 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶24. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶79. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 182, sec. 12.1131. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 209, sec. 12.1131. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 145, sec. 12.1131. 

 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 
(1980): 1979 Term, p. 133, sec. 11.1131. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 133, sec. 11.31. 

 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 
(1980): 1979 Term, p. 133, sec. 11.1131. 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 156, sec. 11.7223. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 133, sec. 11.1131. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 133, sec. 11.1131. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 103, sec. 11.1111. 

 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 
(1979): 1978 Term, p. 103, sec. 11.1111. 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 103, sec. 11.1111. 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 103, sec. 11.111. 

 State v. Blaisdell, 85 Wis. 2d 172, 270 N.W.2d 69 
(1978): 1978 Term, p. 103, sec. 11.1111. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 103, sec. 11.111. 

 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 
227 (1978): 1977 Term, p. 74, sec. 11.1121. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶51. 
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 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶23. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶27. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 32-1, sec. 32.5111. 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.114. 

 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 
(Ct. App. 1987): 1987 Term, p. 31-1, sec. 31.1131. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 182, sec. 12.1131. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 124, sec. 12.1131. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 103, sec. 11.1111. 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 103, sec. 11.1111. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 103, sec. 11.1111. 

31.1232  Use of presumptions and 
inferences to determine intent 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 
Term, p. 119, sec. 5.914. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶62. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶79. 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 182, sec. 12.1131. 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 209, sec. 12.1132. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 145, sec. 12.1131. 

 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 
786 (1980): 1979 Term, p. 133, sec. 11.1132. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 134, sec. 11.1132. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 133, sec. 11.1132. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶23. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶27-28. 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶14. 

 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 
544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.114. 

 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 
(Ct. App. 1987): 1987 Term, p. 31-1, sec. 31.1131. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 228, sec. 12.3222. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 209, sec. 12.1132. 
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 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 
(Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 134, sec. 11.1132. 

 For cases dealing with use of presumptions and 
inferences relating to intent to sustain the 
sufficiency of the evidence to convict, see sec. 
19.41. 

31.1233  Admissibility of psychiatric 
testimony regarding 
defendant's intent 

 For cases dealing with this subject, see sec. 
18.533. 

31.124  Sufficiency of evidence to establish 
intent 

 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 
Term, p. 62, sec. 4.525. 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶75-80. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶51-54. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.114. 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 228, sec. 12.3222. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

31.125  Constitutionality of definition of 
intent 

31.1251  Creating alternatives of 
purpose and knowledge is 
constitutionally permissible 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

31.1252  Creating alternatives of 
purpose and knowledge does 
not deny defendant's right to 
unanimous verdict 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

31.1253  Creating alternatives of 
purpose and knowledge does 
not render definition 
unconstitutionally vague 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

31.126  Other matters 

31.1261  Intent not negated by mistake 
as to legality of acts 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 197, sec. 12.7525. 

31.1262  Expanded definition of intent 
applies to attempt statute 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

31.1263  After-the-fact explanation that 
events did not unravel as one 
wanted them to is irrelevant to 
state of mind at time events 
were transpiring 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 32-1, sec. 32.1112. 

31.1264  What one wants and what one 
intends are not always the same 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 32-1, sec. 32.1112. 

31.1265  Conditional intent 

 Holloway v. United States, 119 S. Ct. 966 (1999): 
1998 Term, p. 34-5, sec. 34.8111. 

31.1266  Difference between general 
and specific intent 
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 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-2, sec. 31.311. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶71. 

31.1267  Difference between intent and 
knowledge 

 For cases dealing with this subject, see sec. 
31.5715. 

31.13  Knowledge 

31.131  In general 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 31-1, sec. 31.122, and p. 
47-9, sec. 47.8421. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶20. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

 For cases dealing with the meaning of 
"knowingly" in criminal statutes, see sec. 31.5723. 

31.132  When required 

31.1321  In general 

 Staples v. United States, 114 S. Ct. 1793 (1994): 
1993 Term, p. 31-1, sec. 31.122, and p. 38-19, sec. 
38.8811. 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 31-1, sec. 31.122, and p. 
47-9, sec. 47.8421. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.6511. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

31.1322  In sex offenses where victim's 
age is element 

31.13221  In general 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶16. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.6511. 

31.13222  Constitutionality of not 
requiring knowledge of 
victim's age as element of 
offense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶32-50. 

31.133  Determining extent of knowledge 
required when "knowingly" 
appears in statute 

 Flores-Figueroa v. United States, 129 S. Ct. 1886 
(2009). 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶6-11. 

31.134  Every citizen is presumed to know 
the law 

 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 
Term, p. 31-1, sec. 31.132. 

 For cases dealing with the maxim that ignorance 
of the law is no excuse, see sec. 31.792. 

31.135  Difference between intent and 
knowledge 

 For cases dealing with this subject, see sec. 
31.5715. 

31.14  Recklessness 

31.141  Aggravated recklessness: acting 
recklessly under circumstances 
which show utter disregard for 
human life (formerly conduct 
imminently dangerous to another 
and evincing a depraved mind, 
regardless of life) 

 For cases dealing with this subject, see sec. 
31.5511. 

31.1411  In general 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 
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 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 
(1981): 1981 Term, p. 157, sec. 12.411. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 133, sec. 12.331. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶32-44. 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512. 

 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 
(Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513. 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 32-7, sec. 32.612. 

 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 
(Ct. App. 1988): 1987 Term, p. 32-4, sec. 32.124. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 180, sec. 12.413. 

 State v. Blanco, 125 Wis. 2d 276, 371 N.W.2d 406 
(Ct. App. 1985): 1985 Term, p. 178, sec. 12.411. 

 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. 
App. 1983): 1982 Term, p. 176, sec. 12.1551. 

 State v. Bernal, 111 Wis. 2d 280, 330 N.W.2d 219 
(Ct. App. 1983): 1982 Term, p. 176, sec. 12.1551. 

 Poston v. United States Fidelity and Guarantee Co., 
107 Wis. 2d 215, 320 N.W.2d 9 (Ct. App. 1982): 
1981 Term, p. 155, sec. 12.321. 

 For other cases dealing with this subject, see 
offenses that have this mental element. 

31.1412  Current "utter disregard" same 
as former "depraved mind" 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶32. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512. 

31.1413  Effect of subsequent acts 
demonstrating concern for life 
of victim (e.g., calling 911 for 
medical help) on question 
whether "utter disregard for 
human life" shown 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶35, 43. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 For cases dealing with the proposition that, in 
determining whether the defendant's conduct 
showed regard for life, conduct before, during, and 
after the commission of the criminally reckless act 
is to be considered, see sec. 31.1415. 

31.1414  "Utter disregard" to be judged 
by objective standard; not 
necessary to demonstrate 
defendant's subjective 
awareness of risk of death 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

31.1415  In determining whether 
defendant's conduct showed 
regard for life, conduct before, 
during, and after commission 
of criminally reckless act is 
considered 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶35. 

 For cases dealing with the effect of subsequent 
acts demonstrating concern for the life of the 
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victim on the question whether "utter disregard for 
human life" was shown, see sec. 31.1413. 

31.1416  If reason for defendant's 
conduct was to protect himself 
or herself or others, then 
conduct does not evince utter 
disregard even if legal 
requirements of self-defense or 
defense of others are not 
established 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶40. 

31.1417  Sufficiency of evidence to 
demonstrate circumstances 
which show utter disregard for 
human life 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶32-44. 

 For other decisions addressing the sufficiency of 
the evidence to demonstrate circumstances which 
show utter disregard for human life, see crimes 
having "circumstances which show utter disregard 
for human life" as an element of the offense. 

31.142  Simple recklessness: knowing 
creation of substantial and 
unreasonable risk of harm 

31.1421  In general 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶15. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶25. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶10-11. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶13. 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-
23. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 32-7, sec. 32.612. 

31.1422  When statute creating offense 
with element of recklessness 
sets forth specific definition of 
recklessness, general definition 
in Wis. Stat. § 939.24 is not 
applicable 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶11. 

31.143  Recklessness for purposes of 
crimes against children 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 For other cases dealing with the recklessness 
mental element of crimes against children, see 
specific crimes having that element. 

31.15  Negligence 

31.151  In general 

 For cases dealing with this subject, see sec. 
31.552. 

31.152  Constitutionality of statutory 
definition of criminal negligence 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211. 

31.153  Mistake is not defense to crimes 
involving criminal negligence 

 For cases dealing with this subject, see sec. 
40.572. 

31.16  Strict Liability 

 For cases dealing with this subject, see sec. 31.76. 

31.17  Other Mental Elements 

31.171  Wilfulness 
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 For cases dealing with this subject, see sec. 
31.576. 

31.2  Party To A Crime 

31.21  Accomplice Liability Generally 

31.211  In general 

 Standefer v. United States, 100 S. Ct. 1999 (1980): 
1979 Term, p. 134, sec. 11.1211. 

 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 
Term, p. 134, sec. 11.1211. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 161, sec. 12.1211. 

 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 134, sec. 11.211. 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 134, sec. 11.1211. 

 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 
(1979): 1978 Term, p. 103, sec. 11.1211. 

 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 
614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852. 

 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 
772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 
(Ct. App. 1979): 1978 Term, p. 103, sec. 11.1211. 

31.212  No need for jury unanimity as to 
theory of liability 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 161, sec. 12.1212. 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 209, sec. 12.1212. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 145, sec. 12.1212. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 124, sec. 12.1213. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 136, sec. 11.1251. 

 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 
(1980): 1979 Term, p. 53, sec. 4.551. 

 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 
(1979): 1978 Term, p. 104, sec. 11.123. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.212. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 220, sec. 12.1212. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 145, sec. 12.1212. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 136, sec. 11.1251. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 136, sec. 11.1251. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 134, sec. 11.1212. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 105, sec. 11.123. 

 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 
(Ct. App. 1978): 1978 Term, p. 105, sec. 11.123. 

 For cases dealing generally with the need for 
jury unanimity, see sec. 8.681. 

31.213  Effect of inability to commit crime 
directly 

 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 
Term, p. 134, sec. 11.1213. 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 134, sec. 11.1213. 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 75, sec. 11.125. 

 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 
494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 
42.4211. 
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 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 
(Ct. App. 1979): 1978 Term, p. 104, sec. 11.1212. 

31.214  Liability for aggravating 
circumstance attributable to other 
party 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 156, sec. 11.7232. 

31.215  No need for conviction of principal 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 161, sec. 12.1213. 

 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 
(Ct. App. 1983): 1983 Term, p. 209, sec. 12.1211. 

 State v. Jones, 98 Wis. 2d 679, 298 N.W.2d 100 (Ct. 
App. 1980): 1980 Term, p. 140, sec. 12.7221. 

31.216  Defendant who participates in 
designated felony with accomplice 
who kills pursuing officer during 
course of felony is liable, as party 
to the crime, for felony murder 

 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 
531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 
32.8141. 

31.22  As Aider And Abettor 

31.221  Elements of aiding and abetting 

 Standefer v. United States, 100 S. Ct. 1999 (1980): 
1979 Term, p. 134, sec. 11.1221. 

 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 31-1, sec. 31.271. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 161, sec. 12.1221. 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 209, sec. 12.1221. 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 225, sec. 12.632. 

 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 
(1983): 1982 Term, p. 175, sec. 12.1221. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 146, sec. 12.1221. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 146, sec. 12.1221. 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 146, sec. 12.1221. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 124, sec. 12.1221. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 135, sec. 11.1221. 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 156, sec. 11.7232. 

 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 
786 (1980): 1979 Term, p. 135, sec. 11.1221. 

 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 
(1980): 1979 Term, p. 135, sec. 11.1221. 

 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 
(1979): 1979 Term, p. 135, sec. 11.1221. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 135, sec. 11.1221. 

 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 
(1978): 1977 Term, p. 74, sec. 11.121. 

 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 
227 (1978): 1977 Term, p. 74, sec. 11.121. 

 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 
614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852. 

 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 
531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 
32.8141. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514. 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 221, sec. 12.1271. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 163, sec. 12.1271. 
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 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 
282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 146, sec. 12.1221. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 134, sec. 11.1221. 

31.222  Extent of liability of aider and 
abettor:  defendant liable not only 
for crime he intended to aid and 
abet, but also for crime that is 
natural and probable consequence 
of intended crime 

31.2221  In general 

 Enmund v. Florida, 102 S. Ct. 3368 (1982): 1981 
Term, p. 117, sec. 8.97. 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 209, sec. 12.1222. 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 225, sec. 12.632. 

 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 
(1983): 1982 Term, p. 175, sec. 12.1221. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 146, sec. 12.1222. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶8-15. 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 
531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 
32.8141. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 162, sec. 12.1262. 

 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 
282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 211, sec. 12.1262. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 146, sec. 12.1221. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136. 

31.2222  When evidence sufficient to 
warrant instruction on this 
theory of liability 

 For cases dealing with this subject, see sec. 
31.26222. 

31.223  Withdrawal from aiding and 
abetting 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 135, sec. 11.1222. 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 135, sec. 11.1222. 

31.224  No need to show that aider and 
abettor had intent required by 
substantive offense 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 162, sec. 12.1223. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶18, 20. 

31.225  Liability of bystander 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 8-10, sec. 8.531. 

31.226  Where statute imposes harsher 
punishment on one side of bilateral 
transaction (e.g., seller in drug 
transaction is subject to harsher 
punishment than purchaser), 
person subject to less harsh 
punishment (e.g., purchaser) cannot 
by made subject to harsher 
punishment by being deemed aider 
and abettor of person subject to 
harsher punishment (e.g., seller) 

 Abuelhawa v. United States, 129 S. Ct. 2102 (2009). 
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31.23  As Co-Conspirator 

31.231  Elements of co-conspirator liability 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 162, sec. 12.1231. 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 225, sec. 12.632. 

 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 
(1980): 1979 Term, p. 136, sec. 11.1231. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 104, sec. 11.1221. 

 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 
227 (1978): 1977 Term, p. 75, sec. 11.122. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 31-2, sec. 31.231. 

 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 
(Ct. App. 1983): 1982 Term, p. 190, sec. 12.631. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 135, sec. 11.1231. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 104, sec. 11.1221. 

31.232  Extent of liability of co-conspirator 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 214, sec. 12.2131. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 153, sec. 12.252. 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 60, sec. 5.2241. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 136, sec. 11.1232. 

 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 
(Ct. App. 1983): 1982 Term, p. 190, sec. 12.631. 

31.233  Commencement of conspiracy 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 104, sec. 11.1223. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 55, sec. 5.322. 

31.234  Termination of conspiracy 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 104, sec. 11.1224. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 55, sec. 5.322. 

31.235  Single or multiple conspiracy 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 104, sec. 11.1222. 

31.236  Withdrawal from conspiracy 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 128, sec. 11.951. 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 136, sec. 11.1233. 

31.237  Other matters 

31.2371  Co-conspirator liability is 
applicable when crime charged 
is inchoate crime of attempt 

 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 
137, 701 N.W.2d 42, at ¶1-12. 

31.2372  There is distinction between 
conspiracy as substantive 
inchoate crime and conspiracy 
as theory of liability for 
substantive consummated 
crime 

 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 
137, 701 N.W.2d 42, at ¶10-11. 

31.24  Probable Cause To Believe Defendant 
Is Accomplice 

31.241  As aider and abettor 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 164, sec. 12.532. 

31.242  As co-conspirator 

 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 
(Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172. 

31.25  Charging Party To A Crime 
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 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 162, sec. 12.125. 

 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 
227 (1978): 1977 Term, p. 75, sec. 11.124 and p. 17, 
sec. 2.671. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 220, sec. 12.125. 

 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 
282 (Ct. App. 1985): 1984 Term, p. 182, sec. 12.125. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 136, sec. 11.124. 

31.26  Instructions 

31.261  Content in general 

 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 
N.W.2d 48, at ¶46. 

 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 
(1988): 1987 Term, p. 31-1, sec. 31.261. 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 162, sec. 12.1264. 

 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 
(1983): 1982 Term, p. 175, sec. 12.1221. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 124, sec. 12.1251. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 105, sec. 11.123. 

31.262  On aider and abettor liability 

31.2621  In general 

 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 31-1, sec. 31.262. 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 210, sec. 12.1261. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 162, sec. 12.1262. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 211, sec. 12.1261. 

31.2622  On extent of liability of aider 
and abettor:  defendant liable 
not only for crime he intended 
to aid and abet, but also for 
crime that is natural and 
probable consequence of 
intended crime 

31.26221  In general 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 209, sec. 12.1222. 

 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 
607, 666 N.W.2d 74, at ¶31-34. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶8-15. 

 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. 
App. 1983): 1983 Term, p. 211, sec. 12.1262. 

31.26222  When evidence sufficient 
to warrant instruction on 
this theory of liability 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶8-15. 

31.2623  On liability of bystander as 
aider and abettor 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 8-10, sec. 8.531. 

31.263  On co-conspirator liability 

31.2631  In general 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 162, sec. 12.1264. 

31.2632  On extent of liability of co-
conspirator 

31.2633  Instructing jury on co-
conspirator liability is 
permissible when crime 
charged is inchoate crime of 
attempt 

 For cases dealing with this subject, see sec. 
31.2371. 

31.264  No need to require unanimity as to 
theory of participation 
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 For cases dealing with this subject, see sec. 
31.212. 

31.265  No need for state to elect theory of 
participation 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 137, sec. 11.1252. 

31.266  Instructing on theory of liability 
not supported by evidence 

31.2661  In general 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 162, sec. 12.1264. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 146, sec. 12.1252. 

 For cases dealing generally with instructing on a 
theory of liability for a crime that is not supported 
by the evidence, see sec. 19.574. 

31.2662  Instructing on theory not 
supported by evidence is 
harmless error if no evidence 
adduced or argument made in 
support of that theory of 
liability 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 For cases dealing generally with this subject, see 
sec. 19.5742. 

31.267  Other matters 

31.2671  Effect of use of term 
"defendant" rather than name 
of person who directly 
committed crime in instruction 
on elements of substantive 
offense 

 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 
(1986): 1985 Term, p. 162, sec. 12.1264. 

 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 
655 N.W.2d 163, 2002 Term WCA-186, at ¶37. 

31.27  Sufficiency Of Evidence 

31.271  To establish liability as aider and 
abettor 

 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 
(1989): 1988 Term, p. 31-1, sec. 31.271. 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 225, sec. 12.632. 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 181, sec. 12.7712. 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 125, sec. 12.1261. 

 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 
(1980): 1979 Term, p. 137, sec. 11.1261. 

 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 
(1978): 1977 Term, p. 79, sec. 11.2412. 

 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 
227 (1978): 1977 Term, p. 75, sec. 11.123. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶12-24. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 
531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 
32.8141. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 31-2, sec. 31.271. 

 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 
(Ct. App. 1987): 1986 Term, p. 221, sec. 12.1271. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 163, sec. 12.1271. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 190, sec. 12.511. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136. 
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 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 137, sec. 11.1261. 

31.272  To establish liability as co-
conspirator 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 225, sec. 12.632. 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 214, sec. 12.2131. 

 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 
227 (1978): 1977 Term, p. 75, sec. 11.123. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 
(Ct. App. 1983): 1982 Term, p. 190, sec. 12.631. 

31.28  Other Matters 

31.281  Conviction as party to a crime after 
person who directly committed it 
has been acquitted, or has been 
convicted of a lesser offense 

 Standefer v. United States, 100 S. Ct. 1999 (1980): 
1979 Term, p. 37, sec. 3.65. 

 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 
(Ct. App. 1979): 1978 Term, p. 107, sec. 11.163. 

 For cases dealing with double jeopardy 
limitations on the trial of a defendant after his 
accomplice has been acquitted, or has been 
convicted of a lesser offense, see sec. 29.776. 

31.282  Person may be party to crime of 
manslaughter 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 153, sec. 12.252. 

31.283  Imposition of death penalty on 
accomplice 

 For cases dealing with this subject, see sec. 9.517. 

31.284  Party to the crime of concealing 
identity 

 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 
(Ct. App. 1979): 1978 Term, p. 122, sec. 11.7223. 

 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 
(Ct. App. 1979): 1978 Term, p. 122, sec. 11.7223. 

31.285  Defendant who participates in 
designated felony with accomplice 
who kills pursuing officer during 
course of felony is liable, as party 
to the crime, for felony murder 

 For cases dealing with this subject, see sec. 
31.216. 

31.286  Applicability of party-to-a-crime 
statute to particular offenses 

31.2861  To offense of medical 
assistance fraud 

 For cases dealing with this subject, see sec. 
38.81432. 

31.287  Manner of participation in crime 
(i.e., theory of party-to-crime 
liability) is not element of offense 

 For cases dealing with this subject, see sec. 
31.7792. 

31.3  Lesser-Included Offenses 

31.31  General Principles For Determining 
What Constitutes Lesser-Included 
Offense 

31.311  In general 

 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-2, sec. 31.311. 

 Schmuck v. United States, 109 S. Ct. 1443 (1989): 
1988 Term, p. 31-2, sec. 31.31. 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶16. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 29-1, sec. 29.21. 

 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 
(1988): 1987 Term, p. 32-1, sec. 32.1231. 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 221, sec. 12.131. 
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 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 
484 (1986): 1986 Term, p. 221, sec. 12.131. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 175, sec. 12.3351. 

 State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7 
(1985): 1984 Term, p. 188, sec. 12.3121. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 125, sec. 12.131. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 125, sec. 12.131. 

 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 
(1978): 1978 Term, p. 105, sec. 11.131. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 75, sec. 11.131. 

 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 
(1978): 1977 Term, p. 75, sec. 11.131. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶24. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶16. 

 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶6-7. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 
197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21. 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 29-2, sec. 29.21. 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.6221. 

 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 
(Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 
34.1221. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121. 

 State v. Richards, 118 Wis. 2d 414, 347 N.W.2d 906 
(Ct. App. 1984): 1983 Term, p. 220, sec. 12.3211. 

 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 
834 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132. 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 105, sec. 11.131. 

 For cases dealing with the statutory prohibition 
on convicting a defendant of both a greater offense 
and a lesser included offense, see sec. 31.411. 

31.312  Meaning of "lesser-included" 
offense 

31.3121  In general 

 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-3, sec. 31.313. 

31.3122  Lesser-included offense must 
be both lesser and included 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶26. 

31.313  Determining whether one offense 
is lesser than another 

31.3131  Magnitude of punishment is 
controlling 
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 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶48. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶26. 

31.3132  Offense with heavier penalty 
cannot be regarded as lesser 
offense of one with lighter 
penalty 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶26. 

31.3133  Seriousness of offense is 
determined by reference to 
penalty structure established in 
Wis. Stat. §§ 939.50-939.52 
additional sanctions (e.g., 
revocation of driver's license, 
assessments, etc.) are irrelevant 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

31.3134  In case of homicide offenses, 
seriousness of offense is based 
on maximum penalty for it 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶27. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-1, sec. 31.312. 

31.314  Particular types of lesser-included 
offenses created by Wis. Stat. § 
939.66 in addition to classic lesser-
included offense created in § 
939.66(1) 

31.3141  Less serious type of criminal 
homicide than one charged 
(Wis. Stat. § 939.66(2)) 

31.31411  In general 

31.31412  Seriousness of offense is 
based on maximum 
penalty for it 

 For cases dealing with this subject, see sec. 
31.3134. 

31.31413  Is offense whose 
punishment increases 
when death results from 
commission of offense a 
"homicide" for purposes of 
Wis. Stat. § 939.66(2)? 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶11. 

31.31414  Does "homicide," as used 
in Wis. Stat. § 939.66(2), 
encompass only homicide 
crimes listed in Wis. Stat. 
ch. 940? 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶11. 

31.3142  Less serious or equally serious 
type of battery than one 
charged  (Wis. Stat. § 
939.66(2m)) 

31.31421  In general 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶10. 

31.31422  Does statutory provision 
(i.e., § 939.66(2m)) that 
makes less or equally 
serious types of battery a 
lesser included offense of 
the battery charged apply 
to all batteries, not just 
those in § 940.19? 

 For cases dealing with this subject, see sec. 
31.3151. 

31.315  Other principles 

31.3151  Does statutory provision (i.e., § 
939.66(2m)) that makes less or 
equally serious types of battery 
a lesser included offense of the 
battery charged apply to all 
batteries, not just those in § 
940.19? 

31.31511  Yes (Wisconsin Court of 
Appeals' answer, overruled 
by Wisconsin Supreme 
Court) 
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 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶17-
20. 

31.31512  No (Wisconsin Supreme 
Court's answer) 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶47-110. 

31.3152  Existence of more specific 
crime directly covering 
defendant's conduct, but which 
is not lesser-included offense 
of charged offense because it 
contains additional element(s), 
does not keep more general 
offense that is supported by 
evidence from being lesser-
included offense upon which 
instruction must be given if 
evidence warrants it 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

31.32  Particular Offenses As Lesser-Included 
Offenses 

 For cases dealing with whether a particular 
offense is a lesser-included offense of another, see 
that offense in chapters 32 to 39. 

31.33  Determining When Evidence Requires 
Lesser-Included Offense Instruction 

31.331  General principles 

 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 
Term, p. 62, sec. 4.525. 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 32-1, sec. 32.1112. 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 19-2, sec. 19.512. 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 32-8, sec. 32.3211. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 31-3, sec. 31.33. 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 31-3, sec. 31.33. 

 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 
(1988): 1987 Term, p. 31-2, sec. 31.33. 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 31-2, sec. 31.33. 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 81, sec. 4.523. 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 139, sec. 8.2351. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 91, sec. 4.523. 

 State v. Williford, 103 Wis. 2d 98, 307 N.W.2d 277 
(1981): 1980 Term, p. 52, sec. 4.523. 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 53, sec. 4.523. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 52, sec. 4.523. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 52, sec. 4.523. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 49, sec. 4.523. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 49, sec. 4.523. 

 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 
(1979): 1979 Term, p. 49, sec. 4.523. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 48, sec. 4.523. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 42, sec. 4.523. 

 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 
(1978): 1977 Term, p. 35, sec. 4.513. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 35, sec. 4.513. 

 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 
(1978): 1977 Term, p. 35, sec. 4.513. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 35, sec. 4.513. 
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 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 35, sec. 4.513. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶48. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶17, 20. 

 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 
584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 
33.12112. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 32-2, sec. 32.5224. 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 
222 (Ct. App. 1993): 1992 Term, p. 32-10, sec. 
32.6312. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3141. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 31-2, sec. 31.331. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 31-3, sec. 31.31. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 
34.1221. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 31-2, sec. 31.33. 

 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 
(Ct. App. 1988): 1987 Term, p. 31-2, sec. 31.33. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.6121. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 31-2, sec. 31.33. 

 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 
448 (Ct. App. 1987): 1986 Term, p. 82, sec. 4.523. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 82, sec. 4.523. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 69, sec. 4.5212. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 69, sec. 4.523. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 69, sec. 4.523. 

 State v. Simpson, 125 Wis. 2d 375, 373 N.W.2d 673 
(Ct. App. 1985): 1985 Term, p. 69, sec. 4.523. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 87, sec. 4.523. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 92, sec. 4.523. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 213, sec. 12.2122. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 187, sec. 12.3152. 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 69, sec. 4.523. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 62, sec. 4.523. 

 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. 
App. 1979): 1979 Term, p. 49, sec. 4.523. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 42, sec. 4.523. 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 42, sec. 4.523. 
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 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 42, sec. 4.523. 

31.332  On particular offenses 

 For cases dealing with whether the evidence 
required the giving of a lesser-included offense 
instruction on a particular lesser offense in a 
prosecution for a particular greater offense, see 
those offenses in chapters 32 to 39. 

31.333  When defendant raises affirmative 
defense that does not negate 
element of charged offense 

 State v. Jansen, 198 Wis. 2d 765, 543 N.W.2d 552 
(Ct. App. 1995): 1995 Term, p. 5-5, sec. 5.271. 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3141. 

31.334  When defendant denies any 
participation in crime 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 32-1, sec. 32.1112. 

 State v. Jansen, 198 Wis. 2d 765, 543 N.W.2d 552 
(Ct. App. 1995): 1995 Term, p. 5-5, sec. 5.271. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332. 

31.335  When only basis for acquittal on 
greater offense would also be 
grounds for acquittal on lesser 
offense, there is no reasonable 
basis in evidence for acquittal on 
greater offense and conviction of 
lesser offense 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶54. 

31.34  Instructing Jury On How To Consider 
Lesser-Included Offenses 

31.341  In general 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 70, sec. 4.524. 

 State v. McNeal, 95 Wis. 2d 63, 288 N.W.2d 874 
(Ct. App. 1980): 1979 Term, p. 49, sec. 4.524. 

31.342  Need for such instruction when 
charge of bail jumping is based on 
defendant's violation of term of 
bail bond that he not commit any 
crime and state relies, as alternative 
basis for guilt, on theory that 
defendant committed lesser-
included offense of crime alleged 

 State v. Henning, 2003 WI App 54, 261 Wis. 2d 
664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶1-
29. 

31.35  When Instruction On Lesser-Included 
Offense Constitutionally Required 

 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 
Term, p. 9-24, sec. 9.5612. 

 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 
Term, p. 8-14, sec. 8.6122. 

 Tompkins v. Texas, 109 S. Ct. 2180 (1989): 1988 
Term, p. 31-3, sec. 31.35. 

 Spaziano v. Florida, 104 S. Ct. 3154 (1984): 1983 
Term, p. 145, sec. 6.4911. 

 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 
Term, p. 62, sec. 4.525. 

 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 
Term, p. 49, sec. 4.525. 

 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 
484 (1986): 1986 Term, p. 221, sec. 12.131. 

 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 
(Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 For cases dealing with the requirement that the 
jury be instructed on lesser-included offenses in a 
death penalty case, see sec. 9.5621. 

31.36  Effect Of Failure To Give Lesser-
Included Offense Instruction When 
Required 

31.361  Generally requires reversal 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 82, sec. 4.526. 
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 State v. Williford, 103 Wis. 2d 98, 307 N.W.2d 277 
(1981): 1980 Term, p. 53, sec. 4.524. 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 53, sec. 4.523. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 52, sec. 4.523. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 52, sec. 4.523. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 32-2, sec. 32.5224. 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 31-2, sec. 31.362. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 31-2, sec. 31.36. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 92, sec. 4.526. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 92, sec. 4.526. 

31.362  Can be harmless error in certain 
circumstances 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 31-3, sec. 31.381. 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 31-3, sec. 31.362. 

 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 
(Ct. App. 1989): 1989 Term, p. 31-2, sec. 31.362. 

31.37  Trial Court's Sua Sponte Offer Of 
Lesser-Included Offense Instruction 

31.371  Propriety of sua sponte offer 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 19-2, sec. 19.512. 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 72, sec. 4.551. 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

31.372  Necessity of sua sponte offer 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 19-2, sec. 19.512. 

31.38  Other Matters Relating To Instructing 
On Lesser-Included Offenses 

31.381  Lesser-included offense instruction 
must be given if warranted by 
evidence even though conviction of 
offense barred by statute of 
limitations 

 For cases dealing with this subject, see secs. 
12.342 and 12.371. 

31.382  Failure to instruct on lesser-
included offense, when warranted, 
subject to harmless error rule in 
certain situations 

 For cases dealing with this subject, see sec. 
31.362. 

31.383  Allocation of decision-making 
responsibility with respect to 
request for lesser-included offense 
instruction as between defendant 
and counsel 

 For cases dealing with this subject, see sec. 
25.5833. 

31.384  Right of appellate court, upon 
finding evidence insufficient to 
support conviction, to order entry 
of judgment of conviction for 
lesser-included offense 

 For cases dealing with this subject, see sec. 
19.577. 

31.385  Defendant cannot be convicted of 
lesser-included offense that does 
not exist 

31.3851  In general 
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 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

31.3852  Rule applies even when 
defendant requests instruction 
on nonexistent lesser-included 
offense 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

31.386  Prosecutor's pre-instruction 
conference assertion that no lesser-
included offense instruction would 
be requested does not bind 
prosecutor either as stipulation or 
under doctrine of judicial estoppel 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

31.387  State's right to lesser-included 
offense instruction when evidence 
warrants it, even over defendant's 
objection 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

31.388  Other matters 

31.3881  When defendant claims 
entrapment, he cannot request 
instruction on lesser-included 
offense 

 For cases dealing with this subject, see sec. 5.274. 

31.3882  Does Wis. Stat. § 939.66 
prohibit conviction of both 
greater offense and lesser-
included offense when both 
offenses are alleged in charging 
document? 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶12. 

31.389  Other matters (cont'd) 

31.3891  Need for counsel to discuss 
lesser-included offense option 
with defendant before rejecting 
it 

 For cases dealing with this subject, see sec. 
25.365. 

31.3892  When failure to request lesser-
included offense instruction 
constitutes ineffective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
25.364. 

31.3893  In instructing jury on offenses 
other than charged offense, 
only instructions on lesser-
included offenses permitted 

 For cases dealing with this subject, see sec. 
8.5211. 

31.3894  Effect of jury's returning 
verdicts of guilty of both 
charged offense and lesser-
included offense 

 For cases dealing with this subject, see sec. 
8.6892. 

31.3895  May lesser-included offense 
option be given to jury after it 
has commenced its 
deliberations? 

 State v. Henning, 2003 WI App 54, 261 Wis. 2d 
664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶23. 

31.3896  Does prohibition on conviction 
of both charged offense and 
lesser-included offense apply 
when both the greater offense 
and the lesser-included offense 
are charged? 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶66-67, 76-77. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=41725�
http://www.wicourts.gov/html/ca/02/02-1287.htm�
http://www.wicourts.gov/html/sc/01/01-0826.htm�


31-22 

31.3897  Does prohibition on conviction 
of both charged offense and 
lesser-included offense also 
preclude charging both 
offenses? 

 For cases dealing with this subject, see sec. 
31.41122. 

31.3898  Propriety of instructing on 
lesser-included offense after 
jury has retired to deliberate 
(e.g., in response to jury's 
indication that it is deadlocked 
on offense(s) on which it was 
initially instructed) 

31.38981  In general 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶11-25. 

31.38982  Effect of improper 
instruction on lesser-
included offense of one 
crime with which 
defendant charged on other 
crime(s) with which 
defendant was charged 

 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 
477, 677 N.W.2d 655, at ¶26. 

31.39  Appellate Review Of Failure To 
Submit Lesser-Included Offense 

31.391  General principles of review 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 32-1, sec. 32.1112. 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 31-4, sec. 31.39. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 31-4, sec. 31.39. 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 31-3, sec. 31.39. 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶17. 

 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 
584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 
33.12112. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 32-2, sec. 32.5224. 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 
(Ct. App. 1992): 1991 Term, p. 29-2, sec. 29.21. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 
(Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 31-3, sec. 31.391. 

 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 
(Ct. App. 1988): 1987 Term, p. 31-3, sec. 31.39. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 31-3, sec. 31.39. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 71, sec. 4.527. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 92, sec. 
4.527. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 92, sec. 4.527. 

31.392  Harmless-error rule applicable 

 For cases dealing with this subject, see sec. 
31.362. 

31.4  Prosecution For Multiple Offenses Based 
On Single Act 
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31.41  Limitations On Number Of Charges, 
Convictions, And Punishments In 
Single Proceeding 

31.411  Statutory or case law limitations 

31.4111  In general 

 Ball v. United States, 105 S. Ct. 1668 (1985): 1984 
Term, p. 68, sec. 3.631. 

 United States v. Woodward, 105 S. Ct. 611 (1985): 
1984 Term, p. 183, sec. 12.1431. 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶19. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 29-1, sec. 29.21. 

 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 
(1983): 1982 Term, p. 56, sec. 3.631. 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 138, sec. 11.141. 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 138, sec. 11.141. 

 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 
(1979): 1979 Term, p. 138, sec. 11.141. 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 106. sec. 11.1412. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶31. 

 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 
197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222. 

 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 
(Ct. App. 1990): 1990 Term, p. 12-3, sec. 12.431. 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.332. 

 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 
(Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211. 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 196, sec. 12.611. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 221, sec. 12.3431. 

 For cases dealing with multiplicity in charging, 
see sec. 6.171. 

 For cases dealing generally with determining the 
appropriate unit of prosecution, see sec. 31.73. 

 For cases dealing with lesser-included offenses, 
see sec. 31.3. 

31.4112  Where act forms basis for crime 
under more than one statutory 
provision, multiple charging 
under different provisions is 
permitted (Wis. Stat. § 939.65) 

31.41121  General rule 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶51. 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶19. 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶27. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶12. 

31.41122  May prosecutor charge 
under multiple provisions 
even though multiple 
convictions and/or 
punishments for crimes 
proscribed in those 
multiple provisions is 
prohibited under lesser-
included offense statute or 
otherwise? 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶51. 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶19. 
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31.41123  Chargeing defendant with, 
convicting him of, or 
punishing him for, both 
greater offense and lesser-
included offense 

31.41124  Person may be prosecuted 
under general section even 
though there is specific 
section that covers conduct 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶12. 

31.4113  Charging defendant with, 
convicting him of, or punishing 
him for, both greater offense 
and lesser-included offense 

 For cases dealing with this subject, see sec. 31.3. 

31.4114  No conviction for both inchoate 
and completed crime 

 For cases dealing with this subject, see sec. 
31.793. 

31.4115  Is conviction of two inchoate 
crimes, both of which have 
same completed crime as their 
objective, permitted? 

 For cases dealing with this subject, see sec. 
31.7988. 

31.4116  Charging of two inchoate 
crimes, both of which have 
same completed crime as their 
objective, is permitted 

 For cases dealing with this subject, see sec. 
31.7989. 

31.4117  Propriety of charging 
defendant with inconsistent 
crimes for same act 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112. 

31.4118  Charging multiple offenses for 
same act does not produce 
unacceptable risk of 
compromise verdict 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112. 

31.4119  Other matters 

31.41191  "Necessary facts" exception 
to statutory (i.e., Wis. Stat. 
§ 939.66) limitation on 
number of convictions in 
single proceeding 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶16, 
21. 

31.412  Constitutional (double jeopardy) 
limitations 

 For cases dealing with this subject, see sec. 29.2. 

31.42  Propriety Of Successive Prosecutions 

31.421  Statutory (i.e., Wis Stat. § 939.71) or 
case law limitations 

31.4211  In general 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶25. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Ramirez, 83 Wis. 2d 150, 265 N.W.2d 274 
(1978): 1977 Term, p. 76, sec. 11.142. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶49, 
55. 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶7-21. 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶8-28. 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 31-1, sec. 31.421. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 164, sec. 12.1431. 
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31.4212  Sec. 939.71 does not prohibit 
successive prosecutions for two 
crimes based on same conduct 
(e.g., misdemeanor battery and 
felony battery), so long as each 
requires proof of a fact that the 
other does not even though one 
crime is lesser-included offense 
of other by virtue of specific 
provisions of lesser-included 
offense statute 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

31.4213  Statutory bar, under controlled 
substances act, to prosecution 
for same act both in this state 
and under federal law or law of 
another state 

 For cases dealing with this subject, see sec. 
36.195. 

31.4214  No conviction for both inchoate 
and completed crime 

 For cases dealing with this subject, see sec. 
31.793. 

31.4215  Is conviction of two inchoate 
crimes, both of which have 
same completed crime as their 
objective, permitted? 

 For cases dealing with this subject, see sec. 
31.7988. 

31.4216  Statutory limitations imposed 
by Wis. Stat. § 939.71 do not bar 
prosecution in Wisconsin for 
armed robbery after federal 
conviction of aggravated bank 
robbery based on same conduct 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶14-28. 

31.4217  "Necessary facts" exception to 
statutory (i.e., Wis. Stat. § 
939.71) prohibition on 
successive prosecutions: 
prosecution for greater offense 
allowed when element of 
greater offense has not 
occurred at time of prosecution 
of lesser offense 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶1-22. 

31.4218  Different limitations on 
successive prosecutions 
imposed by Wis. Stat. § 939.71 
and Wis. Stat. § 961.45 do not 
violate equal protection of the 
laws 

 For cases dealing with this subject, see sec. 
23.694. 

31.422  Constitutional (double jeopardy) 
limitations 

 For cases dealing with this subject, see secs. 29.3 
and 29.4. 

31.43  Related Matters 

31.431  No conviction for both inchoate 
and completed crime 

 For cases dealing with this subject, see sec. 
31.793. 

31.432  Is conviction of two inchoate 
crimes, both of which have same 
completed crime as their objective, 
permitted? 

 For cases dealing with this subject, see sec. 
31.7988. 

31.433  Charging of two inchoate crimes, 
both of which have same 
completed crime as their objective, 
is permitted 

 For cases dealing with this subject, see sec. 
31.7989. 

31.5  Definitions 

31.51  Relating To Crime And Its Grades 
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31.511  "Crime" 

31.5111  In general 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶14. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶20. 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

 State v. Wickstrom, 134 Wis. 2d 158, 396 N.W.2d 
188 (1986): 1986 Term, p. 223, sec. 12.1511. 

 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 
(1980): 1979 Term, p. 138, sec. 11.153. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶17. 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶8-
17. 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶7, 
11. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 

 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 
(Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.511. 

 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. 
App. 1991): 1991 Term, p. 1-8, sec. 1.5211. 

 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 
(Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143. 

 State v. St. Germaine, 150 Wis. 2d 171, 442 N.W.2d 
53 (Ct. App. 1989): 1988 Term, p. 12-4, sec. 12.631. 

 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 
(Ct. App. 1984): 1983 Term, p. 213, sec. 12.1511. 

 In Interest of V.G., 111 Wis. 2d 647, 331 N.W.2d 
632 (Ct. App. 1983): 1982 Term, p. 211, sec. 13.1321. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 90, sec. 8.11. 

31.5112  Definition of crime in Wis. 
Stat. § 939.12 applies to conduct 
proscribed by statute falling 
outside of chs. 939 to 951 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶8-
17. 

31.512  "Felony" 

31.5121  In general 

 Burgess v. United States, 128 S. Ct. 1572 (2008). 

 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 
(1984): 1984 Term, p. 126, sec. 6.4511. 

 Law Enforcement Standards Board v. Village of 
Lyndon Station, 101 Wis. 2d 472, 305 N.W.2d 89 
(1981): 1980 Term, p. 141, sec. 12.7241. 

 State ex rel. McDonald v. Circuit Court, 100 Wis. 
2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 126, 
sec. 12.1512. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶1-11. 

 Wisconsin Law Enforcement Standards Board v. 
Village of Lyndon Station, 98 Wis. 2d 229, 295 
N.W.2d 818 (Ct. App. 1980): 1980 Term, p. 141, sec. 
12.7241. 

 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 
423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 
138, sec. 11.154. 
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31.5122  Crime may be felony if 
Legislature designates it as 
such, even if punishment for 
crime is less than one year's 
imprisonment 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶1-11. 

31.513  "Misdemeanor" 

31.5131  In general 

 State ex rel. McDonald v. Circuit Court, 100 Wis. 
2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 126, 
sec. 12.1512. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶1-11. 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 
423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 
138, sec. 11.154. 

31.5132  Crime punishable by less than 
one year's imprisonment may 
be felony, not misdemeanor, if 
Legislature designates it as 
such 

 For cases dealing with this subject, see sec. 
31.5122. 

31.514  "Forfeiture" 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

31.515  "Statutory traffic regulation" 

 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 
(Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143. 

31.52  Relating To Instrumentality Used Or 
Otherwise Involved In Commission Of 
Crime 

31.521  Relating to weapons 

31.5211  "Dangerous weapon" 

31.52111  In general 

 McLaughlin v. United States, 106 S. Ct. 1677 
(1986): 1985 Term, p. 185, sec. 12.5411. 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶63. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113. 

 State v. Bidwell, 200 Wis. 2d 200, 546 N.W.2d 507 
(Ct. App. 1996): 1995 Term, p. 31-4, sec. 31.5212. 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, 
sec. 31.5213. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

31.52112  Dog can be dangerous 
weapon 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

31.52113  Bare hands and other parts 
of accused's anatomy do 
not constitute dangerous 
weapons 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

31.52114  BB gun constitutes 
dangerous weapon 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, 
sec. 31.5213. 
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31.52115  Automobile may be 
dangerous weapon where 
circumstances are 
egregious 

 State v. Bidwell, 200 Wis. 2d 200, 546 N.W.2d 507 
(Ct. App. 1996): 1995 Term, p. 31-4, sec. 31.5212. 

31.52116  Firearm that is inoperable 
due to disassembly can be 
dangerous weapon 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113. 

31.52117  Unloaded pellet gun can be 
dangerous weapon 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113. 

31.52118  Starter pistol can be 
dangerous weapon 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113. 

31.52119  Baseball bat, when used to 
strike someone, qualifies 
as dangerous weapon 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶63. 

31.5212  "Firearm" 

31.52121  In general 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 31-7, sec. 31.5221. 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

31.52122  Firearm that is inoperable 
due to disassembly is still a 
firearm 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113. 

31.5213  "Airgun" 

31.5214  "Shotgun" 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

31.522  Relating to vehicles 

31.5221  "Vehicle" 

31.52211  In general 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶12-16. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 32-3, sec. 32.7111. 

31.52212  Trailer attached to tractor is 
vehicle 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

31.5222  "Motor vehicle" 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶12-16. 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 32-3, sec. 32.7111. 

31.523  Relating to explosive material 

31.5231  "Explosive compound" 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

31.5232  "Explosives" 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

31.53  Relating To Injury Inflicted 

31.531  "Bodily harm" 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-5, sec. 35.521. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶24. 
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 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

31.532  "Great bodily harm" 

 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 
(1978): 1978 Term, p. 106, sec. 11.151. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶51. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶6-10. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 227, sec. 12.3141. 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 107, sec. 11.151. 

31.533  "Cruel maltreatment" 

31.534  "Physical harm" 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-5, sec. 35.521. 

31.535  "Pain" 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

31.54  Relating To Persons Committing, Or 
Victims Of, Criminal Activity 

31.541  "Peace officer" 

 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 
448 (1981): 1980 Term, p. 142, sec. 12.7321. 

31.542  "Public officer" 

 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 
448 (1981): 1980 Term, p. 142, sec. 12.7321. 

31.543  "Public employe" 

 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 
448 (1981): 1980 Term, p. 142, sec. 12.7321. 

 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 
190 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.211. 

31.544  "Child" 

 State ex rel. Angela M.W. v. Kruzicki, 209 Wis. 2d 
112, 561 N.W.2d 729 (1997): 1996 Term, p. 31-2, sec. 
31.541. 

 State ex rel. Angela M.W. v. Kruzicki, 197 Wis. 2d 
532, 541 N.W.2d 482 (Ct. App. 1995): 1995 Term, p. 
31-9, sec. 31.543. 

31.545  "Human being" 

31.5451  In general 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

31.5452  Definition of "human being" 
found in Wis. Stat. § 939.22(16) 
is applicable to all sections of 
ch. 940. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

31.546  "Person" 

31.5461  In general 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

31.5462  Includes partnerships, 
associations, and bodies politic 
or corporate 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-9, 
sec. 31.541. 

31.5463  Dead victim is "person" for 
purposes of robbery 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.3131. 

31.547  "Prisoner" 

31.5471  In general 
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 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 
584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 
33.12112. 

 State v. Smith, 214 Wis. 2d 541, 571 N.W.2d 472 
(Ct. App. 1997): 1997 Term, p. 35-9, sec. 35.4121. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

31.5472  Probationer who violates 
condition of probation and 
who, as a result, is taken into 
custody under an apprehension 
request, is prisoner 

 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 
584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 
33.12112. 

31.548  "Victim" 

31.5481  In general 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 31-2, sec. 31.541. 

31.5482  Crime may have victim even 
though victim not necessary to 
its commission 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

31.549  Other 

31.5491  "Whoever" 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

31.5492  "Bailee" 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 34-4, sec. 34-3241. 

31.5493  "Criminal gang member" 

 For cases dealing with this subject, see sec. 
31.5927. 

31.5494  "Correctional staff member" 

 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 
619, 721 N.W.2d 527, at ¶1-12. 

31.55  Relating To Criminal Activity 

31.551  Relating to reckless conduct 

31.5511  Acting recklessly "under 
circumstances which show 
utter disregard for human life" 
(formerly "conduct imminently 
dangerous to another and 
evincing a depraved mind, 
regardless of human life") 

 For cases dealing with this subject, see sec. 
31.141. 

31.5512  "Reckless conduct" 

 For cases dealing with this subject, see sec. 
31.142. 

31.5513  "Recklessly" 

 For cases dealing with this subject, see sec. 
31.142. 

31.552  Relating to negligent conduct 

31.5521  "High degree of negligence" 

 For other cases dealing with this subject, see 
crimes having this conduct as an element. 

31.5522  "Negligent" 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶16-34. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

 For other cases dealing with this subject, see 
crimes having this conduct as an element. 
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31.5523  "Criminal negligence" 

31.55231  In general 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶12. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶16-34. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶41. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶9. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 
(Ct. App. 1996): 1996 Term, p. 33-4, sec. 33.3221. 

 For other cases dealing with this subject, see 
crimes having this conduct as an element. 

31.55232  Constitutionality of statute 
defining "criminal 
negligence" 

 For cases dealing with this subject, see sec. 
31.152. 

31.55233  Physical or temporal 
proximity to dangerous 
weapon is not prerequisite 
to finding criminally 
negligent handling of that 
weapon 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

31.55234  Mistake is not defense to 
crimes involving criminal 
negligence 

 For cases dealing with this subject, see sec. 
40.572. 

31.55235  Present statutory definition 
of "criminal negligence" is 
substantially the same as 
former statutory definition 
of "high degree of 
negligence," so decisions 
interpreting latter term are 
relevant in interpreting 
former term 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶20. 

31.55236  Violation of traffic statute 
does not necessarily 
constitute criminal 
negligence 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶24, 36. 

31.5524  "Ordinary negligence" 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶40. 

31.553  Relating to sexual activity 

31.5531  "Sexual intercourse" 

31.55311  In general 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-17. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 
(Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6221. 
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31.55312  When defendant does not 
directly undertake activity 
that constitutes sexual 
intercourse, that activity 
must be undertaken "upon 
the defendant's 
instruction" to constitute 
sexual intercourse 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶44. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13. 

31.55313  Alleged 
unconstitutionality of 
definition of sexual 
intercourse  because 
definition does not include 
intent element 

 For cases dealing with this subject, see sec. 
33.2113. 

31.55314  Alleged 
unconstitutionality of 
definition of sexual 
intercourse because it does 
not exempt intrusions that 
are part of bona fide 
medical, health care, and 
hygiene procedures 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-13. 

31.55315  By judicial construction, 
definition does not include 
intrusions that are part of 
bona fide medical, health 
care, and hygiene 
procedures 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-13. 

31.5532  "Sexual contact" 

31.55321  In general 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 
644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶8-9. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121. 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 171, sec. 12.3141. 

31.55322  Sexual contact includes 
contact that defendant 
caused, allowed, or 
permitted 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶11. 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521. 

31.5533  "Fellatio" 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶18. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112. 

31.5534  "Intimate parts" 

31.55341  In general 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

31.55342  Male breast is intimate part 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶1-20. 

31.5535  "Vagina" 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶12. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121. 

31.5536  "Groin" 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121. 

31.5537  "Pubic Mound" 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121. 

31.5538  "Prostitution" 
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 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

31.5539  "Cunninlingus" 

31.55391  In general 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶9-21. 

31.55392  Does not require 
"stimulation" of female 
genital area 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶9-21. 

31.554  Relating to operation of motor 
vehicle 

31.5541  "Operate" or "operation" 

 For cases dealing with this subject, see sec. 
37.122. 

31.5542  "Drive" 

 For cases dealing with this subject, see sec. 
37.125. 

31.5543  "Handling" 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

31.5544  Operation of motor vehicle 
while "under the influence of 
an intoxicant" 

 For cases dealing with this subject, see sec. 
31.5571. 

31.555  Relating to delivery or transfer of 
item whose delivery or transfer is 
proscribed 

31.5551  "Deliver"; "delivery" 

 For cases dealing with this subject, see sec. 
36.1921. 

31.5552  "Transfer" 

31.55521  In general 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

31.55522  "Indirect transfer" 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

31.55523  "Constructive transfer" 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

31.556  Other 

31.5561  "Obstructs" 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶24-28. 

 For cases dealing with the meaning of 
"obstructs" as used in the statute creating the crime 
of resisting or obstructing an officer, see sec. 
35.4222. 

31.5562  "Threat" 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶31. 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶43. 

31.5563  "True treat" 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶31, 
34. 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶16-31. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶18. 

31.5564  "Abusive" 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶32. 

31.5565  "Actus reus" 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶34. 

31.5566  "Dissuade" 
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 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶10. 

31.5567  "Verbal"; "verbally" 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶1-17. 

31.5568  "Promotes" 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

31.5569  "Presents" 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

31.557  Other (cont'd) 

31.5571  "Under the influence of an 
intoxicant" 

31.55711  In general 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶1-59. 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 188, sec. 12.7625. 

 State v. Waalen, 125 Wis. 2d 272, 371 N.W.2d 401 
(Ct. App. 1985): 1985 Term, p. 189, sec. 12.7625. 

31.55712  "Materially impaired" 
aspect of definition of 
"under the influence of an 
intoxicant" 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶1-59. 

31.5572  "Takes away" 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶36. 

31.5573  "Take" 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶36. 

31.5574  "Cause to leave" 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶37. 

31.5575  "Hides" 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶25. 

31.5576  "Possession"; "Possess" 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶19-20. 

31.5577  "Going armed" 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶20. 

31.5578  "Perpetrate" 

 For cases dealing with this subject, see sec. 
47.87163. 

31.5579  "Disclose" 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶17-23. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶10-
26. 

31.558  Other (cont'd) 

31.5581  "Neglect" 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 
(Ct. App. 1979): 1978 Term, p. 107, sec. 11.152. 

31.5582  "Operation" 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

31.5583  "Handling" 

31.55831  In general 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 
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31.55832  Physical or temporal 
proximity to dangerous 
weapon is not prerequisite 
to finding criminally 
negligent handling of that 
weapon 

 For cases dealing with this subject, see sec. 
31.55233. 

31.5584  "Permit" 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 31-7, sec. 31.557. 

31.5585  "Defile" 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

31.5586  "Carry" 

 Muscarello v. United States, 118 S. Ct. 1911 (1998): 
1997 Term, p. 31-12, sec. 31.6912. 

31.5587  "Use" of dangerous weapon 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶21-61. 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

31.5588  "Materially impaired" 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶1-20. 

31.5589  "Resists" 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶24-28. 

31.559  Other (cont'd) 

31.5591  "Cause"; "Causes" 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶17-18. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶37. 

 For cases dealing generally with causation, see 
sec. 31.72. 

31.5592  "Burglary" 

 Taylor v. United States, 110 S. Ct. 2143 (1990): 
1989 Term, p. 9-19, sec. 9.4521. 

31.5593  "Conduct" 

 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 
1992 Term, p. 35-3, sec. 35.9111. 

31.5594  "Use"; "Uses" 

31.55941  In general 

 Watson v. United States, 128 S. Ct. 579 (2007). 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 
Term, p. 31-17, sec. 31.6921. 

 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 
Term, p. 31-9, sec. 31.672. 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶21-30. 

31.55942  "Use" of dangerous weapon 

 For cases dealing with this subject, see sec. 
31.5587. 

31.5595  "Selects" 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

31.5596  "By use or threat of force or 
violence"; "threat of force" 

 State v. Bonds, 165 Wis. 2d 27, 477 N.W.2d 265 
(1991): 1991 Term, p. 33-1, sec. 33.2112. 

 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 
(Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

31.5597  "Commit" 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 State v. Yee, 160 Wis. 2d 15, 465 N.W.2d 260 (Ct. 
App. 1990): 1990 Term, p. 39-2, sec. 39.321. 
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31.5598  "Possess"; "possession" 

31.55981  In general 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶8-9. 

 For cases dealing with the meaning of 
"possession" in relation to property when crime 
involves taking, or other interference with or 
damage to, property, see sec. 31.565. 

31.55982  Constructive possession 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶9. 

31.5599  Other 

31.55991  "Deliver" 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

31.55992  "Communicate" 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶14. 

31.55993  "Facilitate" 

 Abuelhawa v. United States, 129 S. Ct. 2102 (2009). 

31.56  Relating To Property, Its Ownership, 
And Other Relationships To It 

31.561  "Property of another" 

31.5611  In general 

 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 
(Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321. 

 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 
(Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131. 

31.5612  Defendant's marital home in 
which wife also has ownership 
interest is "property of another" 

 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 
(Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321. 

31.562  "Owner" 

 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 
88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶34. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 127, sec. 12.1541. 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 79, sec. 11.2441. 

 For cases dealing with the meaning of "owner" 
in contexts other than criminal offenses, see sec. 
47.87128. 

31.563  "Property" 

31.5631  Property includes interest in 
lawsuit 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

31.5632  Property includes government's 
right to tax revenue (e.g., 
uncollected excise taxes) 

 Pasquantino v. United States, 125 S. Ct. 1766 
(2005). 

31.564  "Dwelling of another" 

 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 
(Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131. 

31.565  "Possess"; "possession" 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 38-2, sec. 38.1323. 

 For cases dealing with the meaning of 
"possession" when possession is criminal, see sec. 
31.5598. 

31.566  "Ownership" 

 For cases dealing with the meaning of 
"ownership" in contexts outside the criminal code, 
see sec. 47.87142. 

31.567  "Constructive possession" 

 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶12. 

31.57  Relating To State Of Mind 
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31.571  Relating to intent 

31.5711  "Criminal intent" 

 For cases dealing with this subject, see sec. 31.12. 

31.57111  Test Heading 

31.5712  "Intentionally" 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶24. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶10. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶14. 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7922. 

31.5713  "Intentional" 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

31.5714  "With intent to" or "with intent 
that" 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶24. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶69. 

 For cases dealing generally with criminal intent, 
see sec. 31.12. 

31.5715  Difference between intentional 
and knowing 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶14. 

31.572  Relating to knowledge 

31.5721  In general 

 For cases dealing with this subject, see sec. 31.13. 

31.5722  "Knew" or "Know" 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶23. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶23. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶11. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶14. 

31.5723  "Knowingly" 

31.57231  In general 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 Andersen v. United States, 125 S. Ct. 2534 (2005). 

 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 
Term, p. 38-23, sec. 38.9411. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶20. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

31.57232  Determining extent of 
knowledge required when 
"knowingly" appears in 
statute 

 For cases dealing with this subject, see sec. 
31.133. 

31.57233  Concern about infliction of 
substantial punishment on 
person innocent of any 
intentional or negligent 
wrongdoing, which often 
animates court's rejection 
of strict liability and 
finding that knowledge is 
element of offense, does 
not support claim that in 
multiple-element offense, 
knowledge is required 
with respect to each 
element 
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 For cases dealing with this subject, see sec. 
31.766. 

31.5724  "Knowing" 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶14. 

31.5725  "Reasonably should know" 

 For cases dealing with this subject, see sec. 
31.5792. 

31.5726  "Knowledge" 

 Andersen v. United States, 125 S. Ct. 2534 (2005). 

31.5727  Difference between intentional 
and knowing 

 For cases dealing with this subject, see sec. 
31.5715. 

31.573  "Reasonably believes" 

31.574  "Heat of passion" 

 For cases dealing with this subject, see secs. 
32.21 and 32.531. 

31.575  "Intent to defraud" 

31.576  "Wilfully"; "Willfulness" 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 
Term, p. 38-23, sec. 38.9411. 

 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 
Term, p. 38-15, sec. 38.8211. 

 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 
Term, p. 38-5, sec. 38.8822. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶25-27. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7922. 

31.577  "Depraved mind" 

 For cases dealing with this subject, see sec. 
31.5511. 

31.578  "Mens rea" 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶34. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶19. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶33. 

31.579  Other 

31.5791  "Scienter" 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶33. 

31.5792  "Reasonably should know" 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶30-41. 

31.58  Relating To Other Matters 

31.581  Relating to matters covered 
elsewhere in this book 

31.5811  Relating to crimes against 
children 

 For cases dealing with this subject, see sec. 38.61. 

31.5812  Relating to procedural matters 

 For cases dealing with this subject, see sec. 12.71. 

31.5813  Relating to gambling offenses 

 For cases dealing with this subject, see sec. 38.52. 

31.5814  Relating to traffic offenses 
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 For cases dealing with this subject, see sec. 37.12. 

31.5815  Relating to controlled 
substances offenses 

 For cases dealing with this subject, see sec. 
36.191. 

31.5816  Relating to sentencing 

 For cases dealing with this subject, see sec. 9.492. 

31.5817  Relating to everyday words 
commonly interpreted as part 
of statutory construction 

 For cases dealing with this subject, see sec. 45.28. 

31.5818  Relating to other matters 

 For cases dealing with this subject, see sec. 
47.871. 

31.582  Other words and phrases 

31.5821  "Benefit" 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶8. 

31.5822  "Value"; "valuable" 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶8. 

31.5823  "Effect" 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶10. 

31.5824  "Element" of offense 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 For cases dealing with determining what 
constitutes element of offense that must be 
submitted to jury and proved beyond a reasonable 
doubt, see sec. 31.77. 

31.5825  "Acting in official capacity" 

 For cases dealing with this subject, see crime 
having "acting in official capacity" as an element of 
the offense. 

31.59  Relating To Other Matters (cont'd) 

31.591  Other words and phrases 

31.5911  "Consent" and "without 
consent" 

31.59111  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶31-32. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-3, sec. 34.2131. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513. 

31.59112  Use of sexual-assault 
definition of consent to 
define consent for 
purposes of other offenses 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶31-32. 

31.5912  "Legal custody" 

 For cases dealing with this subject, see sec. 
38.613. 

31.5913  "Legal custodian" 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶40. 

31.5914  "Reasonable" 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶20. 

31.5915  "Expectation of privacy" 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶19. 

31.5916  "Reasonable person" 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶20. 

31.5917  "Accident" 
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31.59171  In general 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶1-20. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶8-16. 

31.59172  Can include intentional 
conduct 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶12. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶8-16. 

31.59173  "Accident" involving motor 
vehicle includes, at a 
minimum, an operator's 
loss of control of vehicle 
that results in collision; it 
is not limited to collision 
itself 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶1-20. 

31.5918  "Design"; "designed" 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 

31.5919  "Subcontractor" 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶24. 

31.592  Other words and phrases (cont'd) 

31.5921  "Sentence" 

 For cases dealing with this subject, see sec. 
9.4921. 

31.5922  "Vagina" 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 171, sec. 12.3141. 

 For cases dealing with this subject in the context 
of sexual activity, see sec. 31.5535. 

31.5923  "Parent" 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 138, sec. 11.151. 

31.5924  "Not subsequently legitimated" 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 138, sec. 11.151. 

31.5925  "Evidence" 

 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 
(1980): 1979 Term, p. 118, sec. 9.1113. 

31.5926  "Judgment" 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 139, sec. 11.157. 

31.5927  "Criminal gang member" 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 

31.5928  "Substantial factor" 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 For cases dealing with the meaning of the phrase 
"substantial factor" as used in determining whether 
a defendant may be considered to have caused the 
proscribed result (e.g., death), see sec. 31.724. 

31.5929  "Prisoner" 

 For cases dealing with this subject, see sec. 
31.547. 

31.593  Other words and phrases (cont'd) 

31.5931  "Lewd" 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 33-5, sec. 33.2231. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131. 

 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 
859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223. 

31.5932  "Void" 

 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 
671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 
34.4421. 

31.5933  "Worthless" 
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 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 
671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 
34.4421. 

31.5934  "Spent" 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413. 

31.5935  "Into" 

 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 
(Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322. 

31.5936  "Sale" 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213. 

31.5937  "In relation to" 

 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 
Term, p. 31-9, sec. 31.672. 

31.5938  "Falsely made" 

 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 
Term, p. 34-3, sec. 34.3311. 

31.5939  "Improvement" 

 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 
88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶39-40. 

31.594  Other words and phrases (cont'd) 

31.5941  "Conviction" 

 For cases dealing with this subject, see sec. 
12.7131. 

31.5942  "Born alive" 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

31.5943  "Similar" 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

31.5944  "Results in" 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.251. 

31.5945  "Consideration" 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 35-4, sec. 35.511. 

31.5946  "Custody": in general 

 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 
(1988): 1987 Term, p. 35-3, sec. 35.4131. 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112. 

31.5947  "Custody": for purposes of 
escape statute 

 For cases dealing with this subject, see sec. 
35.4412. 

31.5948  "Imminent" 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-6, sec. 35.523. 

31.5949  "Go"; "goes"; "going" 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶24. 

31.595  Other words and phrases (cont'd) 

31.5951  "Immediate" 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-6, sec. 35.523. 

31.5952  "Bond" 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

31.5953  "Premises" 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-5, sec. 36.1811. 

31.5954  "Prosecution" 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 
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 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611. 

31.5955  "Any" 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 35-16, sec. 35.7111. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶54. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

 For other cases dealing with this subject, see sec. 
45.2816. 

31.5956  "Compound" 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

31.5957  "Sanction" 

 In Interest of Julian C.P., 201 Wis. 2d 530, 549 
N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, 
sec. 42.683. 

31.5958  "Medical care" 

 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 
(Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321. 

31.5959  "Park" 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

31.596  Other words and phrases (cont'd) 

31.5961  "Dwelling" 

 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 
(Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131. 

31.5962  "Indirect" 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

31.5963  "Earn" 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

31.5964  "Materiality" 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 31-3, sec. 31.593. 

31.5965  "Accompanied" 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

31.5966  "Reproduce"; "Reproduction" 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶7. 

31.5967  "Pictorial" 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶7. 

31.5968  "Picture" 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶7. 

31.5969  "Battered child syndrome" 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶9. 

 For cases dealing with the admissibility of expert 
testimony on battered child syndrome, see sec. 
18.733. 

31.597  Other words and phrases (cont'd) 

31.5971  "Probable" 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

31.5972  "Substantial" and 
"substantially" 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

31.5973  "Practice" 
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 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

31.5974  "Afford" 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

31.5975  "Automatically" 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

31.5976  "Contraband" 

31.59761  In general 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 For other cases dealing with this subject, see sec. 
12.7176. 

31.59762  Not limited to materials 
that are per se illegal 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

31.59763  Includes money acquired 
through sale of, or used to 
purchase, controlled 
substances 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

31.59764  Includes items that are put 
to an illegal use or 
acquired illicitly 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

31.5977  "Violation" 

 Richardson v. United States, 119 S. Ct. 1707 (1999): 
1998 Term, p. 31-6, sec. 31.5993. 

31.5978  "Employed by" 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

31.5979  "Relationship" 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶17. 

31.598  Other words and phrases (cont'd) 

31.5981  "Claim" 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111. 

31.5982  "Value" 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111. 

31.5983  "Incapable" 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

31.5984  "Appraise" 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

31.5985  "Whoever" 

 For cases dealing with this subject, see sec. 
31.5491. 

31.5986  "Away" 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶36. 

31.5987  "Leave" 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶37. 

31.5988  "Corrupt"; "corruptly" 

 Andersen v. United States, 125 S. Ct. 2534 (2005). 

31.5989  "During" 

 United States v. Ressam, 128 S. Ct. 1858 (2008). 

31.599  Other words and phrases (cont'd) 

31.5991  "Practice" 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

31.5992  "Profession" 
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 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

31.5993  "Calling" 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

31.5994  "Trade" 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

31.5995  "Property" 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

31.5996  "Used" 

 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 
Term, p. 34-5, sec. 34.8112. 

31.5997  "Agency"; "principal and agent" 

 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 
299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶27-
30. 

31.5998  "False" 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶23. 

31.5999  "Mislead"; "Misleading" 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶24. 

31.6  Penalty Enhancers 

31.61  General Principles 

31.611  Effect of penalty enhancer on 
substantive offense; does penalty 
enhancer become element of 
offense? 

31.6111  In general 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 31-10, sec. 31.611. 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 
920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443. 

 For cases dealing with this subject in the context 
of the habitual criminality penalty enhancer, see 
secs. 31.62231 and 31.62232. 

 For cases dealing with this subject in the context 
of the penalty enhancer for use of a dangerous 
weapon, see sec. 31.651. 

31.6112  Penalty enhancer that concerns 
facts or circumstances related to 
the underlying crime (e.g., 
while armed with a dangerous 
weapon, with one's identity 
concealed, etc.) alters 
substantive nature of charged 
offense by becoming an 
element of the offense that 
must be proved at trial beyond 
a reasonable doubt 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 
1999 Term, p. 31-23, sec. 31.773. 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 31-14, sec. 31.7913. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶44. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 21. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 
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31.6113  Penalty enhancer based on 
defendant's prior commission 
or conviction of offense, which 
does not concern the factual 
circumstances surrounding 
underlying crime and does not 
change substantive nature of 
charged offense, is not element 
of offense that must be proved 
at trial beyond a reasonable 
doubt 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 
1999 Term, p. 31-23, sec. 31.773. 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 31-14, sec. 31.7913. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶44. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 21. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

31.612  Manner or method of calculation of 
enhanced sentence; determining 
length of potential enhancement 
and periods of confinement and 
extended supervision 

31.6121  When multiple penalty 
enhancers applied 

31.61211  When two penalty 
enhancers are applicable to 
same crime, length of 
second penalty enhancer is 
based on maximum term 
for base crime as extended 
by first penalty enhancer 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶7-15. 

31.6122  Under determinate sentencing, 
only term of confinement, not 
period of extended supervision, 
is increased by penalty 
enhancer 

31.61221  In general 

 State v. Jackson, 2004 WI 29, 270 Wis. 2d 113, 676 
N.W.2d 872, at ¶8, 21-24. 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶22. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶7. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶26-45. 

31.61222  When trial court 
improperly allocates 
portion of enhanced 
sentence to extended 
supervision, remedy is 
remand for resentencing 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶31. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49. 

31.6123  Under TIS-I version of 
determinate sentencing, for 
unclassified felonies penalty 
enhancer is added to 
underlying maximum term of 
confinement, which increases 
total term of imprisonment by 
same amount and then the 75% 
rule of Wis. Stat. § 973.01(2)(b)6 
is applied to the total term of 
imprisonment to calculate the 
maximum amount of 
confinement 

 State v. Jackson, 2004 WI 29, 270 Wis. 2d 113, 676 
N.W.2d 872, at ¶1-44. 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶23. 
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31.6124  Under TIS-I version of 
determinate sentencing, 
extended supervision portion 
of enhanced sentence cannot 
exceed extended supervision 
portion of sentence for 
underlying offense, even in 
those cases where it then 
becomes impossible to impose 
period of extended supervision 
that is at least 25% of period of 
confinement 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶24-28. 

31.6125  When court has allocated 
portion of confinement under 
enhanced sentence to 
underlying offense that is in 
excess of maximum 
confinement for underlying 
offense, remedy is remand to 
trial court for resentencing 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶28-31. 

31.613  If sentence does not exceed 
maximum for underlying offense, 
does appellate court need to decide 
whether enhanced penalty 
provision was applicable or 
properly applied? In such a 
situation, is any error harmless? 

31.6131  In general 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶24. 

 For cases dealing with this subject in the context 
of the habitual criminality penalty enhancer, see 
sec. 31.6261. 

 For cases dealing with this subject in the context 
of the penalty enhancer for using a dangerous 
weapon, see sec. 31.658. 

31.6132  When penalty enhancer 
requires minimum sentence 
and sentence is greater than 
that minimum, portion of 
sentence may have been due to 
that enhancer, so appellate 
court must decide whether 
enhancer applicable 

 State v. Avila, 192 Wis. 2d 870, 535 N.W.2d 440 
(1995): 1994 Term, p. 31-11, sec. 31.655. 

31.614  Effect of imposition of sentence for 
underlying offense, or of 
attributing portion of sentence to 
underlying offense, that is less than 
maximum possible for that offense 

31.6141  No need to decide whether 
penalty enhancer applicable 
when sentence imposed is 
within maximum for 
underlying offense 

 For cases dealing with this subject, see sec. 
31.613. 

31.6142  Court abuses discretion in 
allocating portion of sentence 
to repeater status when less 
than maximum sentence 
imposed 

 For cases dealing with this subject in the context 
of the habitual criminality penalty enhancer, see 
sec. 31.6262. 

31.6143  Penalty enhancement not 
applicable unless court seeks to 
impose sentence in excess of 
maximum prescribed by law 

 For cases dealing with this subject in the context 
of the habitual criminality penalty enhancer, see 
sec. 31.6263. 

31.6144  In multi-count cases, failure to 
make maximum sentence 
consecutive does not make 
sentence less than maximum; 
consecutive sentencing not 
required to trigger penalty 
enhancement provision 
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 For cases dealing with this subject in the context 
of the habitual criminality penalty enhancer, see 
sec. 31.6264. 

31.6145  Does not invalidate portion of 
sentence attributed to penalty 
enhancer if total sentence, 
including portion attributed to 
penalty enhancer, exceeds 
maximum possible for 
underlying offense 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶9-15. 

 For cases dealing with this subject in the context 
of the habitual criminality penalty enhancer, see 
sec. 31.6265. 

31.615  Liability of aider and abettor or 
coconspirator for a penalty 
enhancer when principal is one 
who provides basis for finding 
penalty enhancer present 

 For cases dealing with this subject in the context 
of the penalty enhancer for committing a crime 
while masked, see sec. 31.672. 

31.616  Burden and standard of proof on 
penalty enhancer based on 
defendant's prior conviction of 
crime 

31.6161  In general 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

31.6162  Constitutional requirements 

31.61621  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶56-59. 

31.61622  Is state required by 
constitution to prove 
penalty enhancer beyond a 
reasonable doubt? 

 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 
Term, p. 31-3, sec. 31.612. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶56-59. 

31.61623  Under constitution, may 
penalty enhancer only be 
proved by preponderance 
of the evidence? 

 Nichols v. United States, 114 S. Ct. 1921 (1994): 
1993 Term, p. 31-21, sec. 31.6285. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶56-59. 

31.617  Sentencing or resentencing for 
crime with enhanced penalty 

31.6171  On resentencing after setting 
aside of penalty enhancer, 
appellate court can direct 
sentence to be imposed when 
trial court has allocated portion 
of sentence to substantive 
crime, but if trial court has not, 
resentencing by trial court is 
necessary 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

31.618  Other matters 

31.6181  Sentence is not considered 
enhanced until court has 
imposed maximum possible 
sentence for underlying offense 

 State v. Tolefree, 209 Wis. 2d 421, 563 N.W.2d 175 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.612. 

31.6182  When state alleges one penalty 
enhancer in complaint, but 
then alleges different penalty 
enhancer in information, 
penalty enhancer alleged in 
complaint is deemed 
abandoned 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 

31.6183  Effect of appellate court's 
holding that penalty enhancer 
cannot be sustained on 
conviction of underlying 
offense to which penalty 
enhancer was attached 
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 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 
310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶8. 

31.6184  When elements of penalty 
enhancer are not in fact 
present, court has no 
jurisdiction to impose 
enhanced penalty even though 
defendant has pled guilty to 
charging document alleging 
penalty enhancer 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

31.6185  Imposition of two consecutive 
sentences, one for underlying 
substantive offense and other 
for penalty enhancer, violates 
double jeopardy 

 For cases dealing with this subject, see sec. 
29.685. 

31.6186  Use of multiple enhancers 
based on prior convictions 

 For cases dealing with this subject, see sec. 
31.6281. 

31.6187  When penalty for present 
offense is enhanced based on 
defendant's conviction of prior 
offense(s), i.e., his status as 
recidivist, enhanced 
punishment is only for present 
offense and not for offense(s) 
of which he was previously 
convicted 

 United States v. Rodriquez, 128 S. Ct. 1783 (2008). 

31.62  For Habitual Criminality Under State 
Repeater Statute 

31.621  Constitutionality of habitual 
criminality statute 

31.6211  In general 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 3.621. 

 Rummel v. Estelle, 100 S. Ct. 1133 (1980): 1979 
Term, p. 81, sec. 6.471. 

 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 
(Ct. App. 1989): 1989 Term, p. 9-15, sec. 9.4511. 

31.6212  Constitutionality of application 
to misdemeanor offenses which 
results in all misdemeanors 
ending up with same potential 
punishment regardless of 
seriousness 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241. 

31.6213  Constitutionality of application 
to attempt under which halving 
effect of attempt statute may be 
negated 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241. 

31.6214  Enhanced penalty is not 
additional punishment for 
earlier crime and thus does not 
violate double jeopardy 

 For cases dealing with this subject, see sec. 
29.696. 

31.622  Purpose, effect, operation, and 
history of habitual criminality 
statute in general 

31.6221  In general 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 31.6222. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶16. 

 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 
(1984): 1983 Term, p. 144, sec. 6.455. 

 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 
623, 761 N.W.2d 672, at ¶8. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4. 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241. 
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 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 
(Ct. App. 1992): 1991 Term, p. 9-14, sec. 9.4511. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 36-4, sec. 36.1921. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 
(Ct. App. 1989): 1989 Term, p. 9-17, sec. 9.4513. 

31.6222  Purpose of habitual criminality 
statute 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶11. 

31.6223  Effect of habitual criminality 
statute 

31.62231  Effect of this penalty 
enhancer on substantive 
offense 

 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 
(1984): 1984 Term, p. 127, sec. 6.4521. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 94, sec. 6.4531. 

31.62232  Repeater status does not 
constitute element of crime 
charged that must be 
proved at trial beyond 
reasonable doubt 

 Dretke v. Haley, 124 S. Ct. 1847 (2004). 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 
1999 Term, p. 31-23, sec. 31.773. 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 31-14, sec. 31.7913. 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶43-44. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 21. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234. 

 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 

 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 
(Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511. 

31.62233  Does not create separate 
offense 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 31.6222. 

31.6224  Operation of habitual 
criminality statute 

31.62241  In general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶13. 

31.62242  Meaning of "crime" in 
description of present 
offense for which 
punishment may be 
enhanced: in general 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶20. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶12, 14, 16. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶7-
17. 

http://www.wicourts.gov/html/ca/03/03-3149.htm�
http://www.wicourts.gov/html/ca/97/97-1364.htm�
http://supct.law.cornell.edu/supct/html/02-1824.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=cotton&url=/supct/html/01-687.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Apprendi&url=/supct/html/99-478.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Jones&url=/supct/html/97-9361.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Almendarez&url=/supct/html/96-6839.ZO.html�
http://www.wicourts.gov/html/sc/01/01-0271.htm�
http://www.wicourts.gov/html/sc/00/00-0541.htm�
http://www.wicourts.gov/html/ca/97/97-1364.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25755�
http://www.wicourts.gov/html/sc/01/01-1051.htm�
http://www.wicourts.gov/html/ca/02/02-1171.htm�
http://www.wicourts.gov/html/ca/01/01-0230.htm�


31-50 

31.62243  Meaning of "crime" in 
description of present 
offense for which 
punishment may be 
enhanced:  includes motor 
vehicle offenses 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶16-29. 

31.62244  When prior conviction 
occurs for purposes of 
habitual criminality statute 

 For cases dealing with this subject, see sec. 
31.6294. 

31.62245  Requirement that prior 
conviction(s) that render 
one a repeater have been 
committed within 
preceding five-year period 

 For cases dealing with this subject, see secs. 
31.6257 and 31.6258. 

31.6225  History of habitual criminality 
statute 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶19. 

31.623  Prior convictions and other matters 
that may not be used to support 
repeater status 

31.6231  Prior conviction obtained in 
violation of defendant's 
constitutional rights (e.g., 
denial of counsel, lack of 
knowing and voluntary plea, 
etc.) 

31.62311  In general 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 31.6232. 

 Baldasar v. Illinois, 100 S. Ct. 1585 (1980): 1979 
Term, p. 81, sec. 6.472. 

 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 81, sec. 6.472. 

 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 
(1982): 1981 Term, p. 93, sec. 6.452. 

31.62312  Constitutionality of 
placing burden of proof or 
production on defendant to 
show violation of 
constitutional rights 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 31.6232. 

31.62313  Constitutionality of 
limiting state's burden to 
prove constitutionality of 
conviction to making 
showing of 
constitutionality by 
preponderance of evidence 

 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 
31-6, sec. 31.6232. 

31.6232  Read-in offenses 

 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 
750 N.W.2d 835, at ¶90. 

31.624  Alleging repeater status in charging 
document and amending charging 
document with respect to repeater 
status 

31.6241  Alleging repeater status in 
charging document 

31.62411  Requirement of allegation 
of repeater status in 
general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶20-21. 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶13. 

 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 
(1995): 1994 Term, p. 31-9, sec. 31.629. 

31.62412  Required content of 
allegation of repeater 
status in general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶26, 30. 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶15. 
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 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 
(1995): 1994 Term, p. 31-9, sec. 31.629. 

31.62413  Need to plead repeater 
allegation with relative 
clarity and precision 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶25. 

31.62414  Repeater allegation that 
correctly identifies nature 
of prior conviction, county 
where conviction occurred, 
and case number, but 
misstates date of 
conviction by one calendar 
day is sufficient to 
adequately charge repeater 
status 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶24-26. 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶1-34. 

31.62415  Need to allege not only 
that defendant is repeater, 
but also the prior 
conviction(s) that render 
him or her a repeater 

 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 
638 N.W.2d 897, 2001 Term WCA-189, at ¶1-16. 

31.62416  Failure of information to 
allege necessary factual 
information regarding 
prior conviction (i.e., 
nature and date) is not fatal 
if complaint alleges that 
information, so long as the 
two documents are not 
factually inconsistent with 
each other 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶6. 

31.62417  When defendant alleged to 
be repeater in information, 
but information lacks 
required allegation 
regarding nature of prior 
conviction(s) that renders 
him or her a repeater, 
state's subsequent 
submission of certified 
copy of prior conviction(s) 
before defendant enters 
final plea operates as 
amendment of information 
curing its defects 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶26, 32. 

 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 
638 N.W.2d 897, 2001 Term WCA-189, at ¶1-16. 

31.62418  When prior conviction is 
outside five-year period, 
but sufficient time is 
excluded by defendant's 
incarceration to bring 
conviction within five 
years, it is not necessary to 
allege the period of 
incarceration 

 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241. 

31.62419  Not necessary to allege 
repeater status in 
information, so long as 
allegation made in 
complaint 

 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 
(1995): 1994 Term, p. 31-9, sec. 31.629. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 9-17, sec. 9.4515. 

 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 
(Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511. 

31.6242  Alleging repeater status in 
charging document (cont'd) 

31.62421  Not necessary to allege 
enhanced penalty to which 
defendant is exposed 
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 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶30. 

 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241. 

31.62422  Assuming notice of 
repeater status requires 
informing defendant of 
requirements under sec. 
939.62 for proving repeater 
status, reference to statute 
number is sufficient 

 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241. 

31.62423  Compliance with 
requirement that defendant 
have adequate notice of 
repeater status through 
repeater allegations raises 
constitutional due process 
concerns 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶12, 26. 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶11, 31. 

31.6243  Amending charging document 
with respect to repeater status 

31.62431  In general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶17-32. 

31.62432  By amending original 
charging document to 
include repeater allegation 
not initially made: in 
general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶19. 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶13. 

 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 
(1995): 1994 Term, p. 31-7, sec. 31.6282. 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 9-16, sec. 9.4512. 

 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 
871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶1-27. 

 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241. 

 State v. Campbell, 201 Wis. 2d 783, 549 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 31-10, sec. 
31.6222. 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213. 

 State v. Larsen, 177 Wis. 2d 835, 503 N.W.2d 359 
(Ct. App. 1993): 1993 Term, p. 31-11, sec. 31.6212. 

 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 
(Ct. App. 1991): 1991 Term, p. 9-14, sec. 9.4513. 

 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 
(Ct. App. 1990): 1990 Term, p. 9-18, sec. 9.4512. 

 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 
(Ct. App. 1990): 1989 Term, p. 9-18, sec. 9.4518. 

31.62433  By amending original 
charging document to 
include repeater allegation 
not initially made: when 
defendant agrees to 
amendment as part of plea 
agreement 

 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 
871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶1-27. 

31.62434  Amendment of charging 
document alleging repeater 
status to include required 
information regarding 
nature of prior 
conviction(s) that renders 
him or her a repeater may 
be made at anytime prior to 
entry of final plea 

 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 
638 N.W.2d 897, 2001 Term WCA-189, at ¶9-12. 

31.62435  By amending charging 
document that alleges 
repeater status to change 
information regarding 
prior conviction, e.g., its 
nature, its date, etc. 
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 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶25. 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶22-23. 

 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241. 

 State v. Campbell, 201 Wis. 2d 783, 549 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 31-10, sec. 
31.6222. 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213. 

 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 
(Ct. App. 1991): 1991 Term, p. 9-14, sec. 9.4513. 

31.62436  By amending charging 
document that alleges 
repeater status to make 
technical corrections, e.g., 
corrections in designation 
of statutory subsection 
under which repeater 
allegation made 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213. 

 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 
(Ct. App. 1991): 1991 Term, p. 9-16, sec. 9.4514. 

31.62437  By amending charging 
document that alleges 
repeater status to correct 
error regarding that status 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 

31.62438  By amending incorrect 
recitation of additional 
punishment to which 
defendant would be liable 
as repeater 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶22-23. 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶29. 

 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 
(1995): 1994 Term, p. 31-7, sec. 31.6282. 

 State v. Campbell, 201 Wis. 2d 783, 549 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 31-10, sec. 
31.6222. 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213. 

31.62439  By amending charging 
document that alleges 
repeater status to add 
additional prior 
misdemeanor conviction to 
three prior misdemeanor 
convictions initially 
alleged as basis for 
repeater status 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶27-29. 

 State v. Campbell, 201 Wis. 2d 783, 549 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 31-10, sec. 
31.6222. 

31.6244  Amending charging document 
with respect to repeater status 
(cont'd) 

31.62441  When defendant alleged to 
be repeater in information, 
but information lacks 
required allegation 
regarding nature of prior 
conviction(s) that renders 
him or her a repeater, 
state's subsequent 
submission of certified 
copy of prior conviction(s) 
before defendant enters 
final plea operates as 
amendment of information 

 For cases dealing with this subject, see sec. 
31.62417. 

31.62442  By dismissing original 
charging document 
without prejudice and 
filing new charging 
document with repeater 
allegation 

 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 
(Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213. 
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 State v. Larsen, 177 Wis. 2d 835, 503 N.W.2d 359 
(Ct. App. 1993): 1993 Term, p. 31-11, sec. 31.6212. 

31.62443  By amending charging 
document with respect to 
basis for repeater 
allegation, e.g., by 
substituting felony 
conviction not originally 
alleged in place of three 
misdemeanor convictions 
originally alleged 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶17-32. 

31.62444  By amending charging 
document with respect to 
basis for repeater 
allegation, e.g., by 
substituting new 
conviction(s) not originally 
alleged in place of 
convictions originally 
alleged 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶49-50. 

31.62445  May amendment be made 
after jury trial? 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶50. 

31.625  Proving prior conviction or 
convictions and that they occurred 
during preceding five-year period 

31.6251  General principles 

31.62511  Need for proof of prior 
conviction in general 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶19. 

 State v. Liebnitz, 231 Wis. 2d 272, 603 N.W.2d 208 
(1999): 1999 Term, p. 31-10, sec. 31.62543. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4. 

 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 
254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 
31.6251. 

31.62512  Burden and standard of 
proof 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶33, 40. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶47-53. 

31.62513  How repeater status is to 
be proved in general 

 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 
623, 761 N.W.2d 672, at ¶8. 

31.62514  When, in criminal 
prosecution, proof of 
repeater status is to be 
made 

 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 
623, 761 N.W.2d 672, at ¶1-14. 

31.62515  Proof of repeater status is 
not to be submitted to jury 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶19. 

 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 
623, 761 N.W.2d 672, at ¶11. 

31.62516  Defendant must have 
opportunity to challenge 
existence of prior 
conviction(s) before 
sentencing 

 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 
623, 761 N.W.2d 672, at ¶11. 

31.6252  Proving prior conviction by 
defendant's admission 

31.62521  In general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶41. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶22, 33. 
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 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 
(1984): 1983 Term, p. 143, sec. 6.4532. 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶3-8. 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234. 

 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 
254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 
31.6251. 

 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 

31.62522  Admission of prior 
conviction by defendant's 
entry of guilty or no-
contest plea to charging 
document alleging prior 
convictions: in general 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶22. 

 State v. Liebnitz, 231 Wis. 2d 272, 603 N.W.2d 208 
(1999): 1999 Term, p. 31-10, sec. 31.62543. 

 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 
(1991): 1990 Term, p. 9-18, sec. 9.4513. 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶11. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211. 

 State v. Zimmerman, 185 Wis. 2d 549, 518 N.W.2d 
303 (Ct. App. 1994): 1993 Term, p. 31-17, sec. 
31.6231. 

 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 31-14, sec. 31.6223. 

 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 
(Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831. 

31.62523  Admission of prior 
conviction by defendant's 
entry of guilty or no-
contest plea to charging 
document alleging prior 
convictions: requires 
defendant's understanding 
of meaning and 
consequences of plea and 
understanding or 
acknowledgement of 
linkage between prior 
record and possible 
maximum penalties 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶22. 

 State v. Liebnitz, 231 Wis. 2d 272, 603 N.W.2d 208 
(1999): 1999 Term, p. 31-10, sec. 31.62543. 

 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 
254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 
31.6251. 

 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 

31.62524  Admission, through guilty 
or no-contest plea to one 
charge, of prior convictions 
provides basis for 
sentencing as a repeater on 
any other charges that have 
been consolidated with the 
charge to which the guilty 
or no-contest plea was 
entered 

 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 
(1991): 1990 Term, p. 9-18, sec. 9.4513. 

31.62525  Admission must be made 
by defendant personally; 
cannot be made by attorney 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶41. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶22, 33. 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 
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 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 37-5, sec. 37.2151. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

31.62526  Admission must contain 
specific reference to date of 
conviction and any 
relevant period of 
incarceration if conviction 
is more than five years old 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶41, 49. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶22. 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶5. 

31.62527  Admission by defendant 
that he is "repeater" as 
defined by Wisconsin 
Statutes, combined with 
allegation of nature and 
date of prior conviction in 
complaint, is sufficient to 
constitute admission of 
prior conviction 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶3-8. 

31.62528  Admission by defendant 
that he pled guilty to 
offense is sufficient to 
establish that he was 
convicted of offense 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶7. 

31.6253  Proving prior conviction by 
proof submitted by state in 
general 

31.62531  In general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶33-49. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶24-69. 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234. 

31.62532  In proving prior conviction 
by documentary evidence, 
state is not bound to rules 
of evidence 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶39. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶36-46. 

31.62533  In determining whether 
state has submitted 
sufficient proof, court must 
look to totality of post-trial 
evidence presented by state 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶53. 

31.62534  Burden and standard of 
proof 

 For cases dealing with this subject, see sec. 
31.62512. 

31.62535  Use of CCAP report 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶33-49. 

31.62536  Sufficiency of proof in 
particular case 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶33-49. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶58-69. 

31.6254  Proving prior conviction by use 
of official report of FBI or other 
governmental agency 

31.62541  In general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶36-49. 

 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 
(1984): 1983 Term, p. 143, sec. 6.4532. 
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 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 9-17, sec. 9.4516. 

31.62542  Presentence report 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶53. 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶35, 37, 48. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶23, 65. 

 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 
(Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245. 

 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 

31.62543  Certified copy of 
conviction 

 For cases dealing with this subject, see sec. 
31.6255. 

31.62544  CCAP report is not official 
report of governmental 
agency 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶52. 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶33-49. 

31.6255  Proving prior conviction by 
production of judgment of 
conviction 

31.62551  In general 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶41. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶24-69. 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 
(Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211. 

31.62552  Contention that judgment 
of conviction was not 
sufficient because it was 
not certified is waived by 
failure to object on that 
ground in trial court 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4-
14. 

31.62553  Contention that judgment 
of conviction was not 
admissible to prove prior 
conviction because it was 
not certified is waived by 
failure to object on that 
ground in trial court 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶44, 51-52. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶31, 63. 

31.62554  Admissibility of, and 
reliance on, judgment of 
conviction that is not 
certified 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶38-45, 48. 

 State v. Saunders, 2002 WI 119, 256 Wis. 2d 59, 
652 N.W.2d 391, 2002 Term WSC-1, at ¶1. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶24-69. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶14. 

31.6256  Proving prior conviction by 
court's taking judicial notice of 
prior convictions 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33001�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25755�
http://www.wicourts.gov/html/sc/01/01-0271.htm�
http://www.wicourts.gov/html/ca/97/97-3682.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36598�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25755�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25755�
http://www.wicourts.gov/html/sc/01/01-0271.htm�
http://www.wicourts.gov/html/ca/99/99-0418.htm�
http://www.wicourts.gov/html/ca/97/97-3682.htm�
http://www.wicourts.gov/html/ca/01/01-0612.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25755�
http://www.wicourts.gov/html/sc/01/01-0271.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25755�
http://www.wicourts.gov/html/sc/01/01-0271A.htm�
http://www.wicourts.gov/html/sc/01/01-0271.htm�
http://www.wicourts.gov/html/ca/01/01-0612.htm�
http://www.wicourts.gov/html/ca/99/99-0418.htm�


31-58 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234. 

31.6257  Proving that prior conviction 
was during preceding five-year 
period 

31.62571  In general 

 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241. 

31.62572  By defendant's admission 
of imprisonment that 
brings prior conviction 
within required five-year 
period: in general 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211. 

31.62573  By defendant's admission 
of imprisonment that 
brings prior conviction 
within required five-year 
period: admission must be 
unequivocal 

 State v. Zimmerman, 185 Wis. 2d 549, 518 N.W.2d 
303 (Ct. App. 1994): 1993 Term, p. 31-17, sec. 
31.6231. 

 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 

31.62574  By state's proof: proof of 
incarceration that tolls five-
year period must be 
unequivocal 

 State v. Zimmerman, 185 Wis. 2d 549, 518 N.W.2d 
303 (Ct. App. 1994): 1993 Term, p. 31-17, sec. 
31.6231. 

31.62575  By state's proof: proving 
incarceration that tolls five-
year period by use of 
probation summary 
prepared for sentencing 
upon revocation of 
probation 

 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 
(Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245. 

31.62576  By state's proof: proving 
incarceration that tolls five-
year period by use of 
document from DOC 
indicating dates of 
imprisonment: contention 
that document was not 
sufficient because it was 
not "official report" is 
waived by failure to object 
on that ground in trial 
court 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4-
14. 

31.62577  By state's proof: proving 
incarceration that tolls five-
year period by use of 
document from DOC 
indicating dates of 
imprisonment: 
admissibility of document 
in general 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶14. 

31.62578  By state's proof: proving 
incarceration that tolls five-
year period by use of 
presentence report 
indicating dates of 
imprisonment 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶53. 

31.6258  Proving that prior conviction 
was during preceding five-year 
period (cont'd) 

31.62581  Time spent in actual 
confinement serving 
criminal sentence that is 
excluded in computing 
five-year period does not 
include time spent in sex 
crimes commitment 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 31.254. 
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31.62582  Time spent in actual 
confinement serving 
criminal sentence that is 
excluded in computing 
five-year period includes 
time spent on parole hold 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 
(Ct. App. 1999): 1999 Term, p. 31-14, sec. 31.62551. 

31.62583  Time spent in actual 
confinement serving 
criminal sentence that is 
excluded in computing 
five-year period includes 
time spent in jail as 
condition of probation 

 State v. Pfeil, 2007 WI App 241, 306 Wis. 2d 237, 
742 N.W.2d 573, at ¶13. 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

31.62584  Time spent in actual 
confinement serving 
criminal sentence that is 
excluded in computing 
five-year period includes 
time spent in supervision 
under the intensive 
sanctions program 

 State v. Pfeil, 2007 WI App 241, 306 Wis. 2d 237, 
742 N.W.2d 573, at ¶1-18. 

31.62585  When judgment of 
conviction entered, date of 
that judgment, not date of 
finding of guilt, is critical 
date for determining 
compliance with five-year 
period 

 For cases dealing with this subject, see sec. 
31.62943. 

31.62586  Need for jury 
determination that prior 
conviction was during 
preceding five-year period 

 For cases dealing with this subject, see sec. 
26.44932. 

31.62587  To determine whether 
"time which actor spent in 
actual confinement serving 
a criminal sentence" exists, 
question that must be 
answered is whether 
defendant would be 
entitled to sentence credit 
for time at issue 

 State v. Pfeil, 2007 WI App 241, 306 Wis. 2d 237, 
742 N.W.2d 573, at ¶13-14. 

31.6259  Other matters 

31.62591  Waiver of challenge to 
sufficiency of proof of 
prior conviction 

 For cases dealing with this subject, see sec. 
31.6287. 

31.62592  Remedy for failure to 
prove prior conviction 

 For cases dealing with this subject, see sec. 
31.6286. 

31.62593  If convictions, and that 
they occurred within 
required five-year period, 
not established at 
sentencing, defect may not 
be cured at postconviction 
proceeding 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234. 

31.62594  Rule forbidding raising of 
issue on sec. 974.06 motion 
that was not raised in 
earlier attack on conviction 
(i.e., motion for new trial, 
direct appeal, earlier sec. 
974.06 motion) does not 
apply to postconviction 
motion attacking 
sufficiency of (1) state's 
proof of defendant's 
repeater status or (2) 
defendant's admission of 
repeater status 
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 For cases dealing with this subject, see sec. 
10.2471. 

31.62595  Statute curing error in 
excessive sentence (sec. 
973.13) applies when 
defendant is challenging 
sufficiency of (1) state's 
proof of defendant's 
repeater status or (2) 
defendant's admission of 
repeater status 

 For cases dealing with this subject, see sec. 
9.49823. 

31.62596  Need for jury 
determination 

 For cases dealing with this subject, see sec. 
26.4493. 

31.626  Effect of imposition of sentence for 
underlying offense, or of 
attributing portion of sentence to 
underlying offense, that is less than 
maximum possible for that offense 

31.6261  No need to decide whether 
repeater provision applicable 
when sentence imposed is 
within maximum for offense 

 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 
(1984): 1983 Term, p. 143, sec. 6.4532. 

 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 
(1984): 1983 Term, p. 144, sec. 6.454. 

 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 
858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211. 

 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 
(Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831. 

 State v. Harris, 114 Wis. 2d 570, 339 N.W.2d 140 
(Ct. App. 1983): 1983 Term, p. 141, sec. 6.451. 

31.6262  Court abuses discretion in 
allocating portion of sentence 
to repeater status when less 
than maximum sentence 
imposed 

 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 
(1984): 1983 Term, p. 144, sec. 6.454. 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶10-11. 

 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 
(Ct. App. 1994): 1993 Term, p. 31-21, sec. 31.6282. 

31.6263  Habitual criminality 
enhancement not applicable 
unless court seeks to impose 
sentence in excess of maximum 
prescribed by law 

 State v. Davis, 165 Wis. 2d 78, 477 N.W.2d 307 
(Ct. App. 1991): 1991 Term, p. 9-16, sec. 9.4515. 

31.6264  In multi-count cases, failure to 
make maximum sentence 
consecutive does not make 
sentence less than maximum; 
consecutive sentencing not 
required to trigger habitual 
criminality penalty 
enhancement provision 

 State v. Davis, 165 Wis. 2d 78, 477 N.W.2d 307 
(Ct. App. 1991): 1991 Term, p. 9-16, sec. 9.4516. 

31.6265  Does not invalidate portion of 
sentence attributed to penalty 
enhancer if total sentence, 
including portion attributed to 
penalty enhancer, exceeds 
maximum possible for 
underlying offense 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶9-15. 

31.627  Manner or method of calculation of 
enhanced sentence; determining 
length of potential enhancement 

31.6271  In determining maximum term 
of imprisonment for offense of 
conviction, other penalty 
enhancers may be applied first 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶7-15. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 
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31.6272  Potential enhancement is to be 
based on maximum term of 
imprisonment for offense of 
conviction, not grade of offense 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 

31.6273  When substantive offense is 
attempt 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241. 

31.6274  Under determinate sentencing, 
only term of confinement, not 
period of extended supervision, 
is increased by habitual 
criminality penalty enhancer 

31.628  Other matters 

31.6281  Use of multiple enhancers 
based on prior convictions 

31.62811  General rule:  when 
multiple enhancers are 
based on separate and 
distinct prior convictions, 
imposition of multiple 
enhancers is permissible 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶30-34. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶19-22. 

31.62812  General rule:  when 
multiple enhancers are 
based on same prior 
conviction, imposition of 
multiple enhancers is not 
permissible 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶30-34. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶19-22. 

31.62813  Propriety of imposing 
enhanced sentence for 
habitual criminality under 
general repeater statute 
and under controlled 
substances act's repeater 
provision 

 For cases dealing with this subject, see sec. 
36.1844. 

31.62814  May impose enhanced 
sentence for habitual 
criminality under general 
repeater statute on 
defendant convicted of the 
crime of possession of 
firearm by felon after 
being convicted of 
possession of firearm by 
felon 

 For cases dealing with this subject, see sec. 
38.14221. 

31.62815  May impose enhanced 
sentence for habitual 
criminality under general 
repeater statute on 
defendant convicted of 
crime of drunk driving 
even though penalty has 
already been enhanced 
because crime is second or 
subsequent offense of 
drunk driving 

 For cases dealing with this subject, see sec. 
37.21793. 

31.62816  In determining maximum 
term of imprisonment for 
offense of conviction under 
habitual criminality 
provision, other penalty 
enhancers may be applied 
first 

 For cases dealing with this subject, see sec. 
31.6271. 
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31.6282  Statutes curing errors in 
imposition of enhanced 
penalty: statute construing as 
single sentence combined 
terms when portion of sentence 
is attributable to defendant's 
repeater status (Wis. Stat. § 
973.12(2)) 

31.62821  In general 

 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 
(1981): 1980 Term, p. 39, sec. 3.631. 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶13-14. 

31.6283  Statutes curing errors in 
imposition of enhanced 
penalty: Statute curing error in 
excessive sentence (Wis. Stat. § 
973.13) 

31.62831  This statute applicable 
when state has neither 
proven, nor gained the 
defendant's admission of, 
the defendant's repeater 
status 

 For cases dealing with this subject, see sec. 
9.499933. 

31.62832  If defendant illegally 
sentenced as repeater, 
sentence is commuted 
without further 
proceedings to maximum 
permitted by law 

 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 
(Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831. 

31.6284  In determining maximum 
probationary term for an 
offense, one must use the 
maximum prison sentence for 
the offense when that sentence 
has been enhanced by the 
provisions of the habitual 
criminality statute 

 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 
(Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121. 

31.6285  Application of habitual 
criminality sentence enhancer 
to crime of possession of a 
firearm by a felon 

31.62851  In general 

 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 
(Ct. App. 1987): 1987 Term, p. 9-12, sec. 9.4513. 

31.62852  May apply habitual 
criminality sentence 
enhancer to offense of 
possession of firearm by 
felon without violating 
double jeopardy 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

31.6286  Remedy for failure to prove 
prior conviction 

 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 
254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 
31.6251. 

31.6287  Waiver of challenge to 
propriety of sentencing as 
repeater and to proof of 
repeater status 

31.62871  By failure to make motion 
for new trial raising issue 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 31-19, sec. 31.6241. 

31.62872  By sitting silently by at 
sentencing hearing during 
discussion of repeater 
status 

 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 

31.62873  By failing to object to 
sentencing as repeater at 
time of sentencing 

 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 
638 N.W.2d 897, 2001 Term WCA-189, at ¶12. 
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31.62874  By failing to object to proof 
offered by state at 
sentencing 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶50-53. 

 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 
651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4-
14. 

31.62875  Contention that judgment 
of conviction was not 
sufficient because it was 
not certified is waived by 
failure to object on that 
ground in trial court 

 For cases dealing with this subject, see sec. 
31.62552. 

31.62876  Contention that judgment 
of conviction was not 
admissible to prove prior 
conviction because it was 
not certified is waived by 
failure to object on that 
ground in trial court 

 For cases dealing with this subject, see sec. 
31.62553. 

31.62877  Contention that document 
showing dates of 
incarceration was not 
sufficient because it was 
not "official report" is 
waived by failure to object 
on that ground in trial 
court 

 For cases dealing with this subject, see sec. 
31.62576. 

31.6288  Use of prior conviction 
obtained without counsel 

31.62881  In general 

 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 
Term, p. 31-25, sec. 31.6921. 

31.62882  When prior conviction not 
invalid on account of 
absence of counsel because 
incarceration not imposed 
upon conviction 

 Nichols v. United States, 114 S. Ct. 1921 (1994): 
1993 Term, p. 31-21, sec. 31.6285. 

31.6289  Repeater statute and its 
sentence enhancing provisions 
not applicable to sentence 
imposed for contempt 

 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 
(Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627. 

31.629  Other matters (cont'd) 

31.6291  Requirement that conviction 
precede subsequent offense 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 92, sec. 6.451. 

31.6292  Meaning of phrase "convicted 
of a misdemeanor on three 
separate occasions" 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 9-19, sec. 9.4519C. 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 142, sec. 6.452. 

 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 
(Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234. 

31.6293  Collateral attack on prior 
convictions 

31.62931  In general 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 
Term, p. 31-25, sec. 31.6921. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶34. 
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 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): at footnote 6 of decision. 

 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 
189, 720 N.W.2d 114, at ¶6-17. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶1-17. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 31-11, sec. 31.62322. 

 State v. Madison, 120 Wis. 2d 150, 353 N.W.2d 835 
(Ct. App. 1984): 1984 Term, p. 207, sec. 12.7645. 

31.62932  On basis of lack of counsel 
at proceeding resulting in 
conviction: in general 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶1-37. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

31.62933  On basis of lack of counsel 
at proceeding resulting in 
conviction:  burden of 
proof 

 For cases dealing with this subject, see sec. 
12.7525. 

31.62934  On basis that plea, 
pursuant to which 
conviction was entered, 
was not knowingly, 
intelligently, and 
voluntarily entered 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

31.62935  On basis of ineffective 
assistance of counsel 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

31.62936  When defendant has 
stipulated to prior 
conviction, collateral attack 
on it is not permitted 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 31-11, sec. 31.62322. 

31.6294  Prior "conviction" occurs upon 
finding of guilt or entry and 
acceptance of guilty plea 

31.62941  In general 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶16. 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶9-
14. 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 
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 State v. Trudeau, 157 Wis. 2d 51, 458 N.W.2d 383 
(Ct. App. 1990): 1990 Term, p. 9-16, sec. 9.4511. 

 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 
(Ct. App. 1989): 1989 Term, p. 9-16, sec. 9.4512. 

31.62942  Subsequent entry of 
judgment of conviction 
after commission of 
present offense for which 
state is attempting to 
enhance punishment does 
not mean that "conviction" 
did not occur before 
commission of present 
offense 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶9-
14. 

31.62943  When judgment of 
conviction entered, date of 
that judgment, not date of 
finding of guilt, is critical 
date for determining 
compliance with five-year 
period 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶12. 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 
631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 
31.6224. 

31.6295  Appellate review of repeater 
issues 

31.62951  In general 

 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 
623, 761 N.W.2d 672, at ¶7. 

 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 
638 N.W.2d 897, 2001 Term WCA-189, at ¶5. 

 State v. Zimmerman, 185 Wis. 2d 549, 518 N.W.2d 
303 (Ct. App. 1994): 1993 Term, p. 31-17, sec. 
31.6231. 

31.62952  Whether repeater 
allegation in charging 
document was sufficient 

 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 
638 N.W.2d 897, 2001 Term WCA-189, at ¶5. 

31.62953  Whether state adequately 
proved that defendant was 
a repeater 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶3. 

31.6296  Other matters 

31.62961  Rule forbidding raising of 
issue on sec. 974.06 motion 
that was not raised in 
earlier attack on conviction 
(i.e., motion for new trial, 
direct appeal, earlier sec. 
974.06 motion) does not 
apply to postconviction 
motion attacking 
sufficiency of (1) state's 
proof of defendant's 
repeater status or (2) 
defendant's admission of 
repeater status 

 For cases dealing with this subject, see sec. 
10.2471. 

31.62962  When state alleges habitual 
criminality penalty 
enhancer in complaint, but 
alleges persistent repeater 
penalty enhancer in 
information, it has 
abandoned habitual 
criminality penalty 
enhancer 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 

31.62963  Not necessary to allege 
repeater status in 
information, so long as 
allegation made in 
complaint 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 
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31.62964  Criminal conviction in 
cases in which defendant 
was waived from juvenile 
court into adult court may 
be used as basis for a 
repeater allegation 

 State v. Kastner, 156 Wis. 2d 371, 457 N.W.2d 331 
(Ct. App. 1990): 1989 Term, p. 9-18, sec. 9.4517. 

31.62965  Constitutionality of using 
prior conviction to create 
repeater status when prior 
conviction occurred before 
statute was enacted that 
authorized its use to create 
repeater status 

 State v. Schuman, 186 Wis. 2d 213, 520 N.W.2d 
107 (Ct. App. 1994): 1994 Term, p. 30-6, sec. 
30.9221. 

31.62966  This penalty enhancer does 
not apply to crime of 
escape: does it apply to 
solicitation to commit 
escape? 

 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115. 

31.62967  Need for jury 
determination whether 
defendant is repeater 

 For cases dealing with this subject, see sec. 
26.4493. 

31.63  For Habitual Criminality Under State 
Persistent Repeater Statute Based On 
Two Or More Prior Convictions Of 
"Serious Felony" ("Three Strikes" 
Provision) 

31.631  Constitutionality of this penalty 
enhancer 

31.6311  In general 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶16-18. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

31.6312  Consistency of this penalty 
enhancer with Eighth 
Amendment's prohibition on 
cruel and unusual punishments 

 Ewing v. California, 123 S. Ct. 1179 (2003), 2002 
Term USSC-14. 

 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 
Term USSC-13. 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶29. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶30-37. 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶16-18. 

31.6313  Consistency of this penalty 
enhancer with right to equal 
protection 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶29. 

31.632  Operation of this penalty enhancer 
in general 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶16-17. 

31.633  Meaning of phrase "convicted of a 
serious felony on two or more 
separate occasions" 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

31.634  Meaning of "serious felony" 

31.6341  In general 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶24. 

31.6342  Crime under federal law or law 
of any other state that is 
"comparable" to Wisconsin 
crime specified as "serious 
felony" in persistent repeater 
statute 
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31.63421  General principles for 
determining whether crime 
in other jurisdiction 
constitutes "comparable" 
crime 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15-
24. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶23-
27. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

31.63422  Requirement that court 
determine whether crime is 
"comparable" even though 
defendant admits 
conviction of crime and 
that it is "comparable" 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶13-
14. 

31.63423  Particular offenses as 
"comparable" crime: 
Alabama's "assault with 
intent to murder" is 
comparable to Wisconsin's 
attempted first-degree 
intentional homicide 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶23-
27. 

31.63424  Particular offenses as 
"comparable" crimes: 
Illinois' "second degree 
murder" is comparable to 
Wisconsin crimes specified 
in persistent repeater 
statute 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15-
24. 

31.63425  Standard of proof that 
crime is "comparable" 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶51, 53, 59. 

31.63426  Who must make 
determination that crime is 
"comparable": court or 
jury? 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶56-59. 

31.635  Required temporal relationship 
between other crimes and between 
other crimes and present crime 

31.6351  Requirement that conviction of 
at least one other prior crime 
occurred before commission of 
at least one other prior crime 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶33-45. 

31.6352  Requirement that conviction of 
two prior offenses occurred 
before commission of present 
offense 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶40-42. 

31.636  Proving prior convictions of serious 
felony 

31.6361  Manner or method of proving 
prior convictions 

31.63611  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶51-54. 

31.63612  By defendant's entry of 
guilty or no contest plea to 
charging document 
alleging prior conviction 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶11. 

31.63613  By submission of official 
document 
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 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶51-52. 

31.63614  By defendant's admission 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶53. 

31.6362  Standard of proof 

31.63621  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶51, 53. 

31.63622  When question is whether 
prior conviction in another 
jurisdiction is 
"comparable" to Wisconsin 
crime specified as "serious 
felony" in persistent 
repeater statute 

 For cases dealing with this subject, see sec. 
31.63425. 

31.63623  What may trial court 
consider in determining 
whether prior convictions 
of serious felony have been 
proved 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶58. 

31.637  Amending charging document 
regarding persistent repeater 
allegations 

31.6371  By amending charging 
document with respect to basis 
for repeater allegation, e.g., by 
substituting new conviction(s) 
not originally alleged in place 
of convictions originally 
alleged 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶49-50. 

31.6372  May amendment be made after 
jury trial? 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶50. 

31.638  Collateral attack on prior 
conviction(s) 

31.6381  In general 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

31.6382  On basis of lack of counsel at 
proceeding resulting in 
conviction 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 
N.W.2d 92, at ¶1-37. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

31.6383  On basis that plea, pursuant to 
which conviction was entered, 
was not knowingly, 
intelligently, and voluntarily 
entered 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 
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 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-
30. 

31.6384  On basis of ineffective 
assistance of counsel 

 Daniels v. United States, 121 S. Ct. 1578 (2001), 
2000 Term USSC-17. 

 Lackawanna County District Attorney v. Coss, 121 
S. Ct. 1567 (2001), 2000 Term USSC-16. 

31.639  Other matters 

31.6391  Need to identify specific prior 
serious felonies in charging 
document 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 

31.6392  When state alleges one repeater 
allegation in complaint, but 
identifies different repeater 
allegation in information, state 
has abandoned the complaint's 
repeater allegation 

 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 
(Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612. 

31.64  For Habitual Criminality Under State 
Persistent Repeater Statute Based On 
Prior Conviction Of "Serious Child Sex 
Offense" ("Two Strikes" Provision) 

31.641  Constitutionality of this penalty 
enhancer 

31.6411  In general 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶1-36. 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶16-18. 

 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 
668 N.W.2d 823, at ¶20-21. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶1-26. 

31.6412  Consistency of this penalty 
enhancer with substantive due 
process 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶1-36. 

 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 
668 N.W.2d 823, at ¶20-21. 

31.6413  Consistency of this penalty 
enhancer with equal protection 

 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 
668 N.W.2d 823, at ¶20-21. 

31.6414  Consistency of this penalty 
enhancer with Eighth 
Amendment's prohibition on 
cruel and unusual punishments 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶16-18. 

31.642  Operation of this penalty enhancer 
in general 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶18, 25. 

 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 
668 N.W.2d 823, at ¶14. 

31.643  Meaning of "serious child six 
offense" 

31.6431  In general 

 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 
668 N.W.2d 823, at ¶14. 

31.6432  Crime at any time under 
federal law or law of any other 
state or, prior to July 16, 1998, 
under the law of this state that 
is "comparable" to Wisconsin 
crime specified as "serious 
child sex offense" in persistent 
repeater statute 

31.64321  General principles for 
determining whether crime 
constitutes "comparable" 
crime 
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 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 
668 N.W.2d 823, at ¶18. 

31.64322  Particular offense as 
"comparable" crime:  
former first degree sexual 
assault of a child under 
Wis. Stat. § 940.225(1)(d) is 
comparable to present first 
degree sexual assault of a 
child under Wis. Stat. § 
948.02(1) 

 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 
668 N.W.2d 823, at ¶13-19. 

31.65  For Use Of Dangerous Weapon 

31.651  Effect of this penalty enhancer on 
substantive offense 

31.6511  In general 

 State v. Avila, 192 Wis. 2d 870, 535 N.W.2d 440 
(1995): 1994 Term, p. 31-11, sec. 31.655. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 31-10, sec. 31.6531. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 
(1984): 1984 Term, p. 126, sec. 6.4511. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121. 

31.6512  When this penalty enhancer 
charged, it becomes element of 
substantive offense that must 
be proved at trial beyond a 
reasonable doubt 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶55. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 31-10, sec. 31-6531. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-23, sec. 9.4532. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121. 

31.6513  Does not convert misdemeanor 
to felony when total sentence 
exceeds one year 

 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 
(1984): 1984 Term, p. 127, sec. 6.4521. 

31.652  Constitutionality of imposing 
mandatory minimum sentence 
based on defendant's use of 
weapon when use of weapon not 
proved beyond a reasonable doubt 
to a jury 

 For cases dealing with this subject, see sec. 9.465. 

31.653  Elements of this penalty enhancer 

31.6531  Requires showing of nexus 
between possession of weapon 
and commission of substantive 
offense 

31.65311  Requirement of showing in 
general 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶31. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 31-10, sec. 31.6531. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶32-39. 
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 State v. Page, 2000 WI App 267, 240 Wis. 2d 276, 
622 N.W.2d 285, 2000 Term WCA-128, at ¶1-16. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113. 

 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 
(Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512. 

31.65312  Nature of required 
showing 

 State v. Page, 2000 WI App 267, 240 Wis. 2d 276, 
622 N.W.2d 285, 2000 Term WCA-128, at ¶10-13. 

31.65313  Sufficiency of evidence to 
make required showing 

 State v. Page, 2000 WI App 267, 240 Wis. 2d 276, 
622 N.W.2d 285, 2000 Term WCA-128, at ¶14-16. 

31.65314  Retroactivity of nexus 
requirement 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 
(Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512. 

31.65315  Nexus requirement applies 
to cases of actual 
possession as well as cases 
of constructive possession 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

31.65316  Nexus requirement does 
not apply to aggravated 
burglary (unarmed, but 
arms himself) 

 For cases dealing with this subject, see sec. 
34.22213. 

31.65317  Nexus requirement only 
applies to "possession" 
alternative, not to "use" or 
"threat" alternatives 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶32. 

31.65318  Effect of failure to give 
nexus instruction when 
required:  error may be 
harmless 

 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 
N.W.2d 765, at ¶31-42. 

31.6532  Possession 

31.65321  Includes both actual and 
constructive possession 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 31-10, sec. 31.6531. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

31.6533  Dangerous weapon 

31.65331  Definition of "dangerous 
weapon" 

 For cases dealing with this subject, see sec. 
31.5211. 

31.65332  May include automobile 

 For cases dealing with this subject, see sec. 
31.6592. 

31.654  Instructing on this penalty 
enhancer 

31.6541  In general 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 31-10, sec. 31.6531. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

31.6542  It is error to instruct jury that 
"dangerous weapon means a 
baseball bat" 

 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 
648 N.W.2d 367, 2001 Term WSC-232, at ¶53-65. 

31.6543  Effect of failure to give nexus 
instruction when required:  
error may be harmless 

 For cases dealing with this subject, see sec. 
31.65318. 
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31.655  Sufficiency of evidence to prove 
the existence of this penalty 
enhancer 

31.6551  Sufficiency to show that device 
wielded by defendant was 
designed as a weapon 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22. 

31.6552  Sufficiency to show required 
nexus between possession of 
weapon and commission of 
substantive offense 

 For cases dealing with this subject, see sec. 
31.65313. 

31.656  When determination of this penalty 
enhancer taken from jury, personal 
waiver of right to jury trial by 
defendant required 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

31.657  Penalty enhancer may be invoked 
when robbery is committed while 
possessing a weapon 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 9-12, sec. 9.4521. 

31.658  Need for new trial and/or 
resentencing when jury 
misinstructed on this penalty 
enhancer but judge has not used it 
to increase sentence beyond that 
provided for underlying 
substantive offense 

 State v. Avila, 192 Wis. 2d 870, 535 N.W.2d 440 
(1995): 1994 Term, p. 31-11, sec. 31.655. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 31-10, sec. 31.6531. 

31.659  Other matters 

31.6591  Applicability of harmless-error 
rule to faulty instruction on 
this penalty enhancer 

31.65911  In general 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 31-10, sec. 31.6531. 

31.65912  When instruction lacks 
required "nexus" element 

 For cases dealing with this subject, see sec. 
31.65318. 

31.6592  For purposes of this penalty 
enhancer, automobile may be 
dangerous weapon where 
circumstances are egregious 

 State v. Bidwell, 200 Wis. 2d 200, 546 N.W.2d 507 
(Ct. App. 1996): 1995 Term, p. 31-4, sec. 31.5212. 

31.6593  Fact that court has allocated, to 
underlying offense, portion of 
sentence that is less than 
maximum for that offense does 
not invalidate portion of 
sentence attributed to penalty 
enhancer if total sentence, 
including portion attributed to 
penalty enhancer, exceeds 
maximum possible for 
underlying offense 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶9-15. 

31.66  Violent Crime In School Zone 

31.661  Constitutionality of this penalty 
enhancer 

31.6611  Consistency with equal 
protection 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶75-89. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶18-29. 

31.6612  Consistency with due process 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶75-89. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶18-29. 

31.67  For Concealing Identity 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=7143�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27771�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27771�


31-73 

31.671  In general 

 For cases dealing with the offense of concealing 
identity that formerly was one of the crimes 
against government and its administration, see sec. 
35.53. 

31.672  Liability of aider and abettor or 
coconspirator for this penalty 
enhancer when principal masked 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 156, sec. 11.7232. 

31.673  Effect of this penalty enhancer on 
substantive offense 

31.6731  In general 

31.6732  When this penalty enhancer 
charged, it becomes element of 
substantive offense that must 
be proved at trial beyond 
reasonable doubt 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

31.68  For Intentionally Selecting Victim 
Because Of Victim's Race, Religion, Etc. 

31.681  Constitutionality of this penalty 
enhancer 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

 R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992): 
1991 Term, p. 38-3, sec. 38.311. 

 State v. Welda, 2009 WI 35, 317 Wis. 2d 87, 765 
N.W.2d 555, at ¶1-9. 

 State v. Mitchell, 178 Wis. 2d 597, 504 N.W.2d 610 
(1993): 1993 Term, p. 31-25, sec. 31.681. 

 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 
(1992): 1991 Term, p. 9-20, sec. 9.4521. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

31.69  For Other Factors 

31.691  For Committing Second Or 
Subsequent Offenses Under State 
Controlled Substances Law 

 For cases dealing with this subject, see sec. 
36.184. 

31.692  For committing controlled 
substances offense within 1,000 feet 
of school premises or other 
designated building, object, or 
place 

 For cases dealing with this subject, see sec. 
36.183. 

31.693  Assault or battery in secured 
juvenile correctional facility 

31.6931  Constitutionality of this 
penalty enhancer 

 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 
(Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112. 

31.694  For having three prior convictions 
for violent felony or serious drug 
offense (federal  penalty enhancer 
for those convicted of felon in 
possession of firearm) (18 U.S.C. § 
924(e)) 

31.6941  Determining whether 
defendant has been "convicted" 
of violent felony 

31.69411  Where conviction resulted 
from jury trial 

 Shepard v. United States, 125 S. Ct. 1254 (2005). 

31.69412  Where conviction resulted 
from trial to court 

 Shepard v. United States, 125 S. Ct. 1254 (2005). 

31.69413  Where conviction resulted 
from guilty or no-contest 
plea 

 Shepard v. United States, 125 S. Ct. 1254 (2005). 

31.6942  Meaning of "burglary" in 
definition of "violent felony" 

 United States v. Rodriquez, 128 S. Ct. 1783 (2008). 
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 Begay v. United States, 128 S. Ct. 1581 (2008). 

 Shepard v. United States, 125 S. Ct. 1254 (2005). 

 Taylor v. United States, 110 S. Ct. 2143 (1990): 
1989 Term, p. 9-19, sec. 9.4521. 

31.6943  Meaning of phrase "or 
otherwise involves conduct that 
presents a serious potential risk 
of physical injury to another" 
in definition of "violent felony" 

31.69431  In general 

 Chambers v. United States, 129 S. Ct. 687 (2009). 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

 James v. United States, 127 S. Ct. 2968 (2007). 

31.69432  Attempted burglary, as 
defined by Florida law, is 
"violent felony" under this 
phrase 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

 James v. United States, 127 S. Ct. 2968 (2007). 

31.69433  Driving under influence of 
intoxicant is not "violent 
felony" under this phrase 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

31.69434  Failure to report for penal 
confinement is not "violent 
felony" under this phrase 

 Chambers v. United States, 129 S. Ct. 687 (2009). 

31.6944  Exclusion of "any conviction 
which has been expunged, or 
set aside or for which a person 
has been pardoned or has had 
civil rights restored" 

31.69441  In general 

31.69442  "Civil rights restored" 
exemption does not 
encompass, and therefore 
does not remove from 18 
U.S.C. § 924(e)'s reach, 
state-court convictions that 
at no time deprived 
offender of civil rights 
(e.g., misdemeanor 
convictions in Wisconsin) 

 Logan v. United States, 128 S. Ct. 475 (2007). 

31.6945  Collateral attack on prior 
conviction not permitted except 
for denial of right to counsel 

 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 
Term, p. 31-25, sec. 31.6921. 

31.6946  Meaning of "serious drug 
offense" 

31.69461  State drug-trafficking 
conviction qualifies as 
"serious drug offense" if 
"maximum term of 
imprisonment of ten years 
or more is prescribed by 
law" for "offense":  
"maximum term of 
imprisonment . . . 
prescribed by law" must be 
determined by taking 
recidivist enhancements 
into account 

 United States v. Rodriquez, 128 S. Ct. 1783 (2008). 

31.695  For using or carrying a firearm 
during and in relation to crime of 
violence or a drug trafficking crime 
(federal penalty enhancer)  (18 
U.S.C. § 924(c)) 

31.6951  Meaning of terms used in 
creating this penalty enhancer 

31.69511  Meaning of "second or 
subsequent conviction 
under this subsection" 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 Deal v. United States, 113 S. Ct. 1993 (1993): 1992 
Term, p. 31-8, sec. 31.671. 
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31.69512  Meaning of "uses . . . a 
firearm" 

 Watson v. United States, 128 S. Ct. 579 (2007). 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 
Term, p. 31-17, sec. 31.6921. 

 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 
Term, p. 31-9, sec. 31.672. 

31.69513  Meaning of "carry" a 
firearm 

 Muscarello v. United States, 118 S. Ct. 1911 (1998): 
1997 Term, p. 31-12, sec. 31.6912. 

31.69514  Meaning of "use" of a 
firearm 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

 Muscarello v. United States, 118 S. Ct. 1911 (1998): 
1997 Term, p. 31.12, sec. 31.6912. 

31.69515  Meaning of "in relation to" 
a violent crime or a drug 
trafficking crime 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 
Term, p. 31-9, sec. 31.672. 

31.6952  Factors that increase mandatory 
minimum punishment 
provided for by this penalty 
enhancer are not elements of 
crime that need to be proved 
beyond reasonable doubt to 
jury 

 Harris v. United States, 122 S. Ct. 2406 (2002), 
2001 Term USSC-19. 

31.6953  Requirement that sentence not 
run concurrently with any 
other term of imprisonment 
applies to both federal and 
state terms of imprisonment 

 United States v. Gonzales, 117 S. Ct. 1032 (1997): 
1996 Term, p. 31-15, sec. 31.6611. 

31.6954  Proper venue for charging this 
penalty enhancer: may be 
charged in any venue 
appropriate for the underlying 
crime of violence, even though 
use of firearm did not occur in 
that venue 

 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 
(1999): 1998 Term, p. 31-10, sec. 31.6951. 

31.6955  This penalty enhancer 
constitutes separate and 
distinct offense 

 Castillo v. United States, 120 S. Ct. 2090 (2000): 
1999 Term, p. 31-17, sec. 31.6911. 

31.6956  That firearm was machinegun, 
which increases penalty for this 
offense, is element of offense, 
not sentencing factor 

 Castillo v. United States, 120 S. Ct. 2090 (2000): 
1999 Term, p. 31-17, sec. 31.6912. 

31.6957  Provision that increases 
mandatory minimum sentence 
"if the firearm is discharged" 

31.69571  In general 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

31.69572  Does not create element of 
offense that needs to be 
proved beyond reasonable 
doubt to jury 

 For cases dealing with this subject, see sec. 
31.6952. 

31.69573  Does not require that 
discharge be intentional; 
provision applies when 
firearm discharges 
accidentally 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

31.6958  Provision that increases 
mandatory minimum sentence 
"if the firearm is brandished" 

31.69581  In general 
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 Dean v. United States, 129 S. Ct. 1849 (2009). 

31.69582  Does not create element of 
offense that needs to be 
proved beyond reasonable 
doubt to jury 

 For cases dealing with this subject, see sec. 
31.6952. 

31.69583  Requires that 
brandishment be 
intentional 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

31.696  For using fire or explosive to 
commit felony, or carrying 
explosive during commission of 
felony (18 U.S.C. § 844(4)) 

31.6961  "During" simply denotes 
temporal link; it does not 
require that carrying of 
explosive be related to 
commission of felony 

 United States v. Ressam, 128 S. Ct. 1858 (2008). 

31.697  For conviction of firearms 
possessor with three previous 
convictions as provided in federal 
armed career criminal act 

31.698  For committing second or 
subsequent traffic offenses 

 For cases dealing with this subject, see sec. 
37.1551. 

31.699  For Use Of Bullet Proof Garment 

31.7  Other Matters Relating To Criminal 
Liability 

31.71  Criminal Conduct Or Contributory Or 
Other Negligence Of Victim Is No 
Defense 

31.711  Criminal conduct of victim 

31.712  Contributory negligence of victim 

31.7121  In general 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 128, sec. 11.952. 

 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 
(Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152. 

31.7122  Propriety of instruction that 
contributory negligence of 
victim is no defense when, in 
criminal prosecution for drunk 
driving causing injury or death, 
defendant raises defense that 
death or injury would have 
occurred even in absence of 
intoxication 

 For cases dealing with this subject, see sec. 
32.73511. 

31.7123  Propriety of instruction that 
contributory negligence of 
victim is no defense when issue 
is raised whether defendant's 
conduct was proximate cause of 
injury 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 31-17, sec. 
31.712. 

31.713  Other negligence of victim 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

31.72  Causation 

31.721  In general 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶17-18. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶24-27. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 
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 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

31.722  Intervening cause 

31.7221  In general 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

31.7222  Contributory negligence of 
victim may constitute 
intervening cause 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

31.7223  Medical malpractice as 
intervening cause 

 For cases dealing with this subject, see sec. 
31.723. 

31.723  Effect of medical malpractice that 
contributes to victim's death 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

31.724  Defendant's act must have been 
"substantial factor" in causing 
proscribed result (e.g., death) 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶24-27. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

31.725  Flight to escape threatened injury is 
reasonably foreseeable and thus 
person threatening injury becomes 
liable for harm suffered by fleeing 
victim 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

31.726  Need for expert testimony to 
establish causal relationship 
between defendant's conduct and 
harm (e.g., death) done to victim 

 For cases dealing with this subject, see sec. 
19.5752. 

31.727  Instructing on causation 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶24-27. 

31.728  When statute creating crime speaks 
of defendant's conduct as 
"result[ing] in" harm or harm "as a 
result" of defendant's conduct 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶24-27. 

31.73  Determining Appropriate Unit Of 
Prosecution 

31.731  In general 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶56-57. 

 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 
329 (1998): 1997 Term, p. 35-10, sec. 35.4221. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 
(1992): 1992 Term, p. 33-10, sec. 33.7111. 
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 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 
(1985): 1985 Term, p. 183, sec. 12.531. 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 196, sec. 12.611. 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 136, sec. 12.5151. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 133, sec. 12.3172. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 58, sec. 4.61. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 144, sec. 11.271. 

 State v. Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 
(1980): 1979 Term, p. 145, sec. 11.313. 

 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 
582, 770 N.W.2d 744, at ¶11-12. 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶20. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶45-46. 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶7. 

 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 
(Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121. 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 
476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 
38.6231. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 31-11, sec. 
31.732. 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, 
sec. 33.2141. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 33-3, sec. 
33.2151. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 6-3, sec. 6.171. 

 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 
(Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211. 

 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 
(Ct. App. 1987): 1987 Term, p. 6-4, sec. 6.171. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.561. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611. 

 For cases dealing with multiplicity in the 
complaint or information, see sec. 6.171. 

 For cases dealing with the question whether a 
charge is multiplicitous because it has separated 
into multiple counts what is actually a single unit 
of prosecution, see sec. 6.171. 

31.732  Determining appropriate unit of 
prosecution with respect to 
particular offense 

 For cases dealing with the determination of the 
appropriate unit of prosecution for a particular 
offense, see that offense in chapters 32 to 38. 

31.733  Determining number of drug 
offenses when controlled substance 
possessed on different occasions is 
from same cache 

 For cases dealing with this subject, see sec. 
36.1921. 

31.734  When multiple victims involved 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 144, sec. 11.271. 
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 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, 
sec. 33.2141. 

 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 
(Ct. App. 1988): 1988 Term, p. 31-5, sec. 31.712. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 166, sec. 12.1722. 

31.735  When continuing offense charged 

 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 
476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 
38.6231. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 31-11, sec. 
31.732. 

31.736  No need to remand for 
resentencing when improper 
multiple charges have resulted in 
concurrent sentences 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.561. 

31.737  Effect of legislature's creation of 
gradations in penalty structure for 
ongoing offense 

 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 
476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 
38.6231. 

31.74  Common Law Rules And Crimes 

31.741  Common law rules preserved 

31.7411  General principles 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶9-10, 15. 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 31-4, sec. 31.72. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 34-1, sec. 34.212. 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252. 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 166, sec. 12.173. 

31.7412  Particular common law rules 

31.74121  Common right to resist 
unlawful arrest 

 For cases dealing with this subject, see sec. 
40.9981. 

31.74122  Year-and-a-day rule 
applicable in murder 
prosecutions 

 For cases dealing with this subject, see sec. 
31.79732. 

31.742  Court's authority to modify or 
abrogate common law rules 

31.7421  In general 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶16-28. 

31.7422  In face of Legislature's failure 
to modify or abrogate rule 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶22-28. 

31.7423  Particular common law rules 

31.74231  Year-and-a-day rule 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶16-28. 

31.7424  Determining whether 
modification or abrogation of 
rule should be retroactive or 
prospective only 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶38-64. 

31.743  Abrogation of particular common 
law rules 

31.7431  Common right to resist 
unlawful arrest 

 For cases dealing with this subject, see sec. 
40.9982. 
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31.7432  Year-and-a-day rule 

 For cases dealing with this subject, see sec. 
31.79735. 

31.744  Common law crimes abolished 

31.75  Criminal Liability For Omissions 

31.751  In general 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 176, sec. 12.3361. 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 32-7, 
sec. 32.312. 

31.752  Duty of parent to child 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 176, sec. 12.3361. 

31.753  If state intends to rely on omissions 
theory of liability in charging 
physical abuse of child, it must 
charge failing to act to prevent 
bodily harm under Wis. Stat. § 
948.03(4) 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311. 

31.754  Crime involving failure to act is 
committed at place where act is 
required to be performed 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

31.76  Strict Liability 

31.761  In general 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

 Staples v. United States, 114 S. Ct. 1793 (1994): 
1993 Term, p. 38-19, sec. 38.8811. 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 47-9, sec. 47.8421. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶21, 26, 44. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶27-34. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶19. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 230, sec. 12.7211 and p. 231, 
sec. 12.7212. 

 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 
(1985): 1984 Term, p. 208, sec. 12.7911. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶37. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶30-
38. 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 34-3, sec. 34.5112. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 
38.8711. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 131, sec. 12.311. 

31.762  Constitutional limitations on 
creation of strict liability offense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶42-50. 

 For cases dealing with due process limitations 
on the creation of and punishment for strict 
liability criminal offense, see secs. 22.22 and 22.613. 

31.763  Determining whether scienter or 
intent is element of offense when 
statute is silent on scienter or intent 

http://supct.law.cornell.edu/supct/html/08-5274.ZS.html�
http://www.wicourts.gov/html/sc/03/03-1493.htm�
http://www.wicourts.gov/html/sc/00/00-1570.htm�
http://www.wicourts.gov/html/sc/99/99-0230.htm�
http://www.wicourts.gov/html/sc/99/99-1334.htm�
http://www.wicourts.gov/html/ca/01/01-2691.htm�
http://www.wicourts.gov/html/ca/00/00-1570.htm�
http://www.wicourts.gov/html/sc/03/03-1493.htm�


31-81 

31.7631  In general 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-2, sec. 31.311. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶21, 29. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶27-34. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶30-
38. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

31.7632  Inclusion of mental state in one 
section of statute but omission 
from another section indicates 
legislative intent to exclude 
mental state from latter section 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶22. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶30. 

31.7633  Fact that severe criminal 
penalty is imposed for offense 
does not necessarily mean that 
offense is not strict liability 
offense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶29. 

31.764  Decriminalizing penalties alone is 
insufficient to manifest legislative 
intent that statute which previously 
had been construed to require 
scienter be applied as one of strict 
liability 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

31.765  Appellate review of question 
whether statute imposes strict 
liability 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶27. 

31.766  Concern about infliction of 
substantial punishment on person 
innocent of any intentional or 
negligent wrongdoing, which often 
animates court's rejection of strict 
liability and finding that intent or 
knowledge is element of offense, 
does not support claim that in 
multiple-element offense, 
knowledge or intent is required 
with respect to each element 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶8. 

31.77  Determining What Constitutes Element 
Of Offense That Must Be Submitted To 
Jury And Proved Beyond A Reasonable 
Doubt 

31.771  In general 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Blakely v. Washington, 124 S. Ct. 2531 (2004). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 
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 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 
1999 Term, p. 31-23, sec. 31.773. 

 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-2, sec. 31.311. 

 Castillo v. United States, 120 S. Ct. 2090 (2000): 
1999 Term, p. 31-17, sec. 31.6912. 

 Richardson v. United States, 119 S. Ct. 1707 (1999): 
1998 Term, p. 35-6, sec. 35.921. 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 31-14, sec. 31.7913. 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶21-22. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶10-16, 20, 23. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶44. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 21. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶15-24. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶16. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶21. 

 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 
547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶8-12. 

31.772  To determine elements of offense, 
one must look to statute 
proscribing that offense 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶22. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶18. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

 For cases recognizing principle that determining 
elements of offense is not matter of constitutional 
law, but rather matter of legislative mandate, see 
sec. 31.7794. 

31.773  Factor unrelated to facts and 
circumstances of present offense 
(e.g., prior conviction) that 
enhances punishment for particular 
offender is not necessarily element 
of offense 

 Blakely v. Washington, 124 S. Ct. 2531 (2004). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 
1999 Term, p. 31-23, sec. 31.773. 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, 31-14, sec. 31.7913. 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶44. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 21. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

 For cases dealing generally with the effect of a 
penalty enhancer on the substantive offense, i.e., 
whether penalty enhancer becomes element of 
offense that must be proved at trial beyond a 
reasonable doubt, see secs. 31.6111 and 31.6112. 

31.774  Factor relating to facts or 
circumstances of present offense 
(e.g., death or great bodily harm 
resulting from offense) that 
increases maximum penalty for the 
offense may, as constitutional 
matter, be necessary element of 
offense 

http://supct.law.cornell.edu/supct/search/display.html?terms=Apprendi&url=/supct/html/99-478.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Carter&url=/supct/html/99-5716.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Castillo&url=/supct/html/99-658.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Richardson&url=/supct/html/97-8629.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Jones&url=/supct/html/97-9361.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Almendarez&url=/supct/html/96-6839.ZO.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=35292�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18884�
http://www.wicourts.gov/html/sc/01/01-0271.htm�
http://www.wicourts.gov/html/sc/00/00-0541.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31876�
http://www.wicourts.gov/html/ca/03/03-2278.htm�
http://www.wicourts.gov/html/ca/01/01-0230.htm�
http://www.wicourts.gov/html/ca/99/99-2612.htm�
http://supct.law.cornell.edu/supct/html/05-7053.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=35292�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31876�
http://supct.law.cornell.edu/supct/html/02-1632.ZS.html�
http://supct.law.cornell.edu/supct/html/03-526.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=cotton&url=/supct/html/01-687.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Apprendi&url=/supct/html/99-478.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Jones&url=/supct/html/97-9361.ZO.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Almendarez&url=/supct/html/96-6839.ZO.html�
http://www.wicourts.gov/html/sc/01/01-0271.htm�
http://www.wicourts.gov/html/sc/00/00-0541.htm�
http://www.wicourts.gov/html/ca/97/97-1364.htm�


31-83 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Blakely v. Washington, 124 S. Ct. 2531 (2004). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

 Harris v. United States, 122 S. Ct. 2406 (2002), 
2001 Term USSC-19. 

 United States v. Cotton, 122 S. Ct. 1781 (2002), 
2001 Term USSC-13. 

 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 
1999 Term, p. 31-23, sec. 31.773. 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 31-14, sec. 31.7913. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶44. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 21. 

31.775  Factor relating to facts and 
circumstances of present offense 
that establishes or increases 
mandatory minimum penalty for 
offense is not necessary element of 
offense 

 Blakely v. Washington, 124 S. Ct. 2531 (2004). 

 Harris v. United States, 122 S. Ct. 2406 (2002), 
2001 Term USSC-19. 

31.776  When statute creating offense 
provides that it does not apply to 
certain constitutionally protected 
conduct, fact that conduct is not 
constitutionally protected does not 
become element of offense that 
state must prove 

 For cases dealing with this subject, see sec. 
31.7987. 

31.777  For purposes of "continuing series 
of violations" that are part of a 
continuing criminal enterprise, 
each of the "violations" that make 
up that "continuing series" are 
individual elements of offense 

 Richardson v. United States, 119 S. Ct. 1707 (1999): 
1998 Term, p. 35-6, sec. 35.921. 

31.778  Other matters 

31.7781  Determining whether 
particular matter (e.g., use of 
firearm or other penalty 
enhancer relating to 
circumstances of offense) 
constitutes element of offense 
or sentencing factor 

 Castillo v. United States, 120 S. Ct. 2090 (2000): 
1999 Term, p. 31-17, sec. 31.6912. 

 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 
625 N.W.2d 892, 2000 Term WCA-231, at ¶14. 

31.7782  Manner of participation in 
crime (i.e., theory of party-to-
crime liability) is not element 
of offense 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶16. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

31.7783  Fact that matter set out in 
statute describing offense 
presents legal question (e.g., 
whether statement was 
material, whether court issuing 
order defendant violated had 
jurisdiction, etc.) does not 
prevent it from being element 
of offense when mixed 
question of fact and law is 
presented 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶11. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶8-9. 

31.7784  When matter set out in statute 
describing offense presents 
pure question of law not 
requiring resolution of factual 
issue(s), it is not element of 
offense, but rather matter to be 
resolved by court 
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 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶10-16, 20, 23. 

31.7785  Determining elements of 
offense presents question of 
law that appellate court 
reviews de novo 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶18. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶13. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶5. 

31.7786  Aggravating factor whose 
presence authorizes imposition 
of death penalty is functional 
element of offense that must be 
submitted to jury and proved 
beyond a reasonable doubt 

 For cases dealing with this subject, see sec. 
9.51831. 

31.7787  Need for jury determination, 
and proof beyond a reasonable 
doubt, of aggravating 
circumstance that permits 
imposition of sentence outside 
of standard sentencing range 
prescribed for offense 

31.77871  Need for jury 
determination 

 For cases dealing with this subject, see sec. 
26.4493. 

31.77872  Need for proof beyond a 
reasonable doubt 

 For cases dealing with this subject, see sec. 
30.3132. 

31.7788  Need for jury determination, 
and proof beyond a reasonable 
doubt, of any fact, other than 
fact of prior conviction, that 
increases penalty for crime 
beyond prescribed statutory 
maximum or that is necessary 
to support sentence exceeding 
maximum authorized by facts 
established by plea of guilty or 
jury verdict 

31.77881  Need for jury 
determination 

 For cases dealing with this subject, see sec. 26.44. 

31.77882  Need for proof beyond a 
reasonable doubt 

 For cases dealing with this subject, see sec. 
30.313. 

31.7789  Elements generally relate to 
"conduct" prohibited 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶14, 16. 

31.779  Other matters (cont'd) 

31.7791  Determining whether valuation 
is element of offense or 
sentencing factor 

 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-2, sec. 31.311. 

31.7792  Harmless error 

31.77921  Applicability of harmless 
error rule to instruction 
that relieves state of 
proving each element 
beyond a reasonable doubt 
because it misstates, omits, 
or is otherwise deficient 
with regard to, particular 
element 

 For cases dealing with this subject, see sec. 
11.7361. 
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31.77922  Applicability of harmless 
error rule when court fails 
to require jury to find, 
beyond a reasonable doubt, 
fact that increases penalty 
for crime beyond 
prescribed statutory 
maximum, i.e., fact that 
permits imposition of 
sentence outside of 
standard range prescribed 
for offense 

 For cases dealing with this subject, see sec. 
11.7395. 

31.7793  Apprendi decision does not 
create constitutional test for 
determining what elements of 
particular offense are; rather, it 
sets out test for determining 
what facts must be determined 
by jury and proved beyond 
reasonable doubt, whether or 
not those facts are elements of 
offense 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶17. 

31.7794  Determining elements of 
offense is not matter of 
constitutional law, but rather 
matter of legislative mandate 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶21. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶18. 

31.7795  Unless otherwise designated by 
legislature, fact relevant to 
conviction is presumed to be 
element of offense 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶21. 

31.7796  Legislature may designate prior 
conviction as element of 
offense 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶21. 

31.78  Liability Of Corporation And 
Corporate Officers 

31.781  Liability of corporation 

31.7811  In general 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

31.7812  Liability for homicide 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

31.782  Liability of corporate officers 

31.7821  In general 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 107, sec. 11.162. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-22, 
sec. 31.7821. 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 124, sec. 11.7634. 

31.7822  Liability for acts done in name 
of corporation 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241. 

31.79  Other Matters 

31.791  Conviction as party to crime after 
person who directly committed it 
has been acquitted, or has been 
convicted of lesser offense 
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 For cases dealing with this subject, see sec. 
31.281. 

31.792  Ignorance of law is no defense or 
excuse 

 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 
Term, p. 31-1, sec. 31.132. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶30. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶17. 

 For cases dealing with ignorance of the law as a 
defense to criminal prosecution, see sec. 40.962. 

 For cases dealing with the presumption that 
every citizen knows the law, see sec. 31.134. 

31.793  No conviction for both inchoate 
and completed crime 

31.7931  In general 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶9. 

 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 
(1978): 1978 Term, p. 105, sec. 11.131. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

 Dumas v. State, 90 Wis. 2d 518, 280 N.W.2d 310 
(Ct. App. 1979): 1978 Term, p. 107, sec. 11.161. 

31.7932  Does prohibition on conviction 
of both inchoate and completed 
crime prohibit conviction of 
two inchoate crimes that have 
the same completed crime as 
their objective? 

 For cases dealing with this subject, see sec. 
31.7988. 

31.7933  Prohibition on conviction of 
both inchoate crime and 
completed crime does not 
prohibit charging both offenses 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶12, 18. 

31.794  Legislature's role in creating crime 

31.7941  Only legislature can create 
crime 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

31.7942  Legislature's power to define 
crime 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶29. 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶16, 17. 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331. 

31.7943  Legislature's power to delegate 
authority to define crime to 
executive or administrative 
agency 

 For cases dealing with this subject, see sec. 
31.7984. 

31.795  Alleging and proving time and 
place of offense 

 For cases dealing with this subject, see secs. 
6.142, 6.143, 6.542, 12.25, and 19.22. 

31.796  Continuing offense 

31.7961  General principles 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶7. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶13. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶8-9. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 31-11, sec. 
31.732, and p. 38-7, sec. 38.8113. 

31.7962  Offenses that are and are not 
continuing offenses 
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31.79621  In general 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶9. 

31.79622  Misappropriation of 
personal identifying 
information or personal 
identification documents 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶1-18. 

 For cases dealing with this subject, see sec. 
34.4121. 

31.79623  Stalking 

 For cases dealing with this subject, see sec. 
33.7751. 

31.79624  Welfare fraud 

 For cases dealing with this subject, see sec. 
38.81183. 

31.7963  Propriety of charging series of 
separate acts that violate statute 
as one continuous offense 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

31.7964  Cannot hold defendant 
accountable for continuing 
violation beginning on date not 
alleged in information 

 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 
(Ct. App. 1996): 1995 Term, p. 31-22, sec. 31.7923. 

31.7965  Statute of limitations for 
continuing offense 

 For cases dealing with this subject, see sec. 
12.312. 

31.7966  Penalty or punishment for 
continuing offense 

31.79661  Determining penalty that 
applies to continuing crime 
when course of conduct 
constituting continuing 
crime commences prior to 
date of penalty change, but 
concludes after that date 

 For cases dealing with this subject, see sec. 
9.4988. 

31.797  Other matters 

31.7971  Liability for homicide or other 
harm when victim, after being 
born alive, dies or suffers 
proscribed harm as a result of 
injury inflicted by defendant 
while victim was fetus 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

31.7972  Jurisdiction of state over crime 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 
(Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211. 

31.7973  Year-and-a-day rule applicable 
in murder prosecutions 

31.79731  In general 

 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 
Term USSC-18. 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶1-64. 

31.79732  Rule preserved in 
Wisconsin by art. XIV, sec. 
13, Wis. Const. 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶9-15. 

31.79733  Abrogation of this rule in 
Wisconsin:  in general 
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 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶16-37. 

31.79734  Abrogation of this rule in 
Wisconsin:  abrogation of 
rule is prospective only 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶38-64. 

31.79735  Rule may be abrogated by 
court and abrogation may 
be applied to defendant's 
case without violating ex 
post facto prohibition or 
due process 

 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 
Term USSC-18. 

31.7974  Reliance on LaFave's treatise on 
substantive criminal law in 
resolving legal issues relating 
to criminal liability 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶26. 

31.7975  Crime, such as robbery, is not 
complete until successful 
escape is made, which means 
reaching "safe harbor" 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶12. 

31.798  Other matters (cont'd) 

31.7981  Defendant cannot be convicted 
of nonexistent crime 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

31.7982  Victim's negligence is no 
defense 

 For cases dealing with this subject, see sec. 
31.712. 

31.7983  Determining whether single 
criminal statute defines more 
than one offense 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 For cases dealing with determining the 
appropriate unit of prosecution, see sec. 31.73. 

31.7984  Legislature's power to delegate 
authority to define crime to 
executive or administrative 
agency 

 Loving v. United States, 116 S. Ct. 1737 (1996): 
1995 Term, p. 30-12, sec. 30.9863. 

31.7985  Vicarious Liability 

 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 
(1985): 1984 Term, p. 208, sec. 12.7911. 

31.7986  Prohibition on criminalizing 
consumption of alcohol 
beverages 

31.79861  In general 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 33.4141. 

31.79862  Propriety of prosecuting 
defendant for bail jumping 
because he violated 
condition of bail that he 
not consume alcoholic 
beverages 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 33.4141. 

31.7987  When statute creating offense 
provides that it does not apply 
to certain constitutionally 
protected conduct, fact that 
conduct is not constitutionally 
protected does not become 
element of offense that state 
must prove 

 For cases dealing with this subject, see sec. 
19.587. 
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31.7988  Is conviction of two inchoate 
crimes, both of which have 
same completed crime as their 
objective, permitted? 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶12. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

31.7989  Charging of two inchoate 
crimes, both of which have 
same completed crime as their 
objective, is permitted 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶3-21. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

31.799  Other matters (cont'd) 

31.7991  Effect of repeal of statute 
creating criminal liability (Wis. 
Stat. § 990.04) 

 For cases dealing with this subject, see sec. 
45.442. 

31.7992  Statute of limitations 

 For cases dealing with this subject, see sec. 12.3. 

31.7993  When statute refers to victim of 
described crime in singular, 
that does not necessarily mean 
that defendant must knowingly 
direct his prohibited conduct 
toward particular individual 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶12. 

31.7994  Prosecutor may charge more 
general statute proscribing 
defendant's criminal conduct 
even though more specific 
statute exists 

 For cases dealing with this subject, see secs. 
12.435 and 45.1412. 
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Chapter 32  
Crimes Against Life 
 
 
 

Part A: Crimes Committed 
Before January 1, 1989 

 
32.1  Crimes Classified As Murder 

32.11  First-Degree Murder 

32.111  Elements of this offense 

32.1111  In general 

 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 
(1981): 1980 Term, p. 127, sec. 12.211. 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 108, sec. 11.211. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 107, sec. 11.211. 

32.1112  Absence of heat of passion 

 For cases dealing with this subject, see secs. 
32.11513 and 32.11831. 

32.1113  Absence of belief in necessity 
of self-defense 

 For cases dealing with this subject, see secs. 
32.11514 and 32.11832. 

32.1114  Causes the death of another 
"human being" 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.1115  "Causes" the death of another 
human being 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.1116  Relation of heat of passion to 
element of intent 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 176, sec. 12.2111. 

 State v. Oliver, 108 Wis. 2d 25, 321 N.W.2d 119 
(1982): 1981 Term, p. 152, sec. 12.243. 

 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 
(1982): 1981 Term, p. 150, sec. 12.2182. 

 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 151, sec. 12.2182. 

32.112  Probable cause to believe this 
offense committed 

32.1121  Sufficiency of showing of 
probable cause in complaint 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 76, sec. 11.2111. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 177, sec. 12.2121. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 177, sec. 12.2121. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

32.1122  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 76, sec. 11.2112. 

 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 
616 (Ct. App. 1983): 1982 Term, p. 177, sec. 12.2122. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 108, sec. 11.213. 
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32.113  Charging this offense 

32.1131  Sufficiency of complaint 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131. 

32.1132  Sufficiency of evidence to 
support this charge in 
information 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 76, sec. 11.2113. 

32.114  Admission of evidence 

32.1141  Evidence of motive and 
opportunity of others to 
commit murder 

 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 
(Ct. App. 1984): 1984 Term, p. 118, sec. 5.893. 

32.1142  Threats by accused against 
victim 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 40, sec. 5.135. 

32.1143  Psychiatric and psychologic 
evidence relating to 
defendant's intent 

 For cases dealing with this subject, see sec. 
18.533. 

32.115  Instructing on this offense and 
lesser-included offenses 

32.1151  Instructing on this offense as 
charged offense 

32.11511  Content of instruction in 
general 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 139, sec. 11.214. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 108, sec. 11.215. 

32.11512  Content of instruction 
when manslaughter 
submitted 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 70, sec. 4.524. 

32.11513  Necessity of instruction 
that state must prove 
absence of heat of passion 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 181, sec. 12.243. 

 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 
(1982): 1981 Term, p. 150, sec. 12.2182. 

 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 151, sec. 12.2182. 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

32.11514  Necessity of instruction 
that state must prove 
absence of belief in 
necessity of self-defense 

 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 
(1990): 1989 Term, p. 32-2, sec. 32.2211. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

32.11515  Instructing that jury could 
consider defendant's 
psychiatric and personal 
history in determining 
intent or mental state 

 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 
(1990): 1989 Term, p. 32-2, sec. 32.2211. 

32.1152  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

32.11521  Offenses that are lesser-
included offenses of this 
offense 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332. 
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 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

32.11522  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 
Term, p. 62, sec. 4.525. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 32-1, sec. 32.1112. 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 32-1, sec. 32.1132. 

 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 
(1988): 1987 Term, p. 32-2, sec. 32.1232. 

 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 
(1980): 1979 Term, p. 139, sec. 11.213. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 108, sec. 11.214. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 224, sec. 12.2131. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 166, sec. 12.2111. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 185, sec. 12.2131. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 213, sec. 12.2122. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 213, sec. 12.2122. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 149, sec. 12.2151. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 109, sec. 11.231. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 108, sec. 11.214. 

32.11523  When evidence provides 
reasonable grounds for 
conviction of lesser offense 

 For cases dealing with this subject, see that lesser 
offense. 

32.116  Sufficiency of evidence to convict 

 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 
(1985): 1984 Term, p. 185, sec. 12.214. 

 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 
(1979): 1979 Term, p. 140, sec. 11.215. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 140, sec. 11.215. 

 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 
(1979): 1978 Term, p. 108, sec. 11.216. 

 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 
(1979): 1978 Term, p. 109, sec. 11.216. 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 109, sec. 11.216. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 61, sec. 5.761. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 61, sec. 5.761. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 77, sec. 11.2116. 

 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 
(Ct. App. 1986): 1986 Term, p. 111, sec. 5.751. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 150, sec. 12.216. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 103, sec. 11.1111. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 108, sec. 11.216. 

32.117  Attempt to commit this offense 

32.1171  Elements of attempt to commit 
this offense 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 127, sec. 12.2131. 
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 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 127, sec. 12.2131. 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 109, sec. 11.251. 

 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 78, sec. 11.2171. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142 
and p. 32-2, sec. 32.1143. 

32.1172  Instructing on attempt to 
commit this offense 

32.11721  In general 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 125, sec. 11.8112. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136. 

32.11722  Necessity of instruction 
that state must prove 
absence of belief in 
necessity of self-defense 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

32.1173  Instructing on lesser-included 
offenses in prosecutions for 
attempt to commit this offense 

32.11731  Offenses that are and are 
not lesser-included offense 
of this attempt 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 32-2, sec. 32.1141. 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 134, sec. 12.4121. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 134, sec. 12.4121, and p. 
133, sec. 12.3321. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 134, sec. 12.4121. 

 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 
(1978): 1977 Term, p. 75, sec. 11.132. 

 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 
197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222. 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. 
App. 1979): 1979 Term, p. 137, sec. 11.132. 

32.11732  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 
(1989): 1988 Term, p. 32-2, sec. 32.1142. 

 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 
(1985): 1984 Term, p. 139, sec. 8.2351. 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 135, sec. 12.4122. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 135, sec. 12.4122. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 135, sec. 12.4122. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 224, sec. 12.2131. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 139, sec. 8.2351. 

 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. 
App. 1979): 1979 Term, p. 140, sec. 11.2161. 

32.1174  Sufficiency of evidence to 
convict of attempt to commit 
this offense 

 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 
(1983): 1983 Term, p. 214, sec. 12.2131. 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 110, sec. 11.253. 
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 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 
(1978): 1977 Term, p. 78, sec. 11.2172. 

 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 
(Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 140, sec. 11.2162. 

32.1175  Other matters relating to 
attempt to commit this offense 

32.11751  Relationship of attempted 
first-degree murder to 
completed first-degree 
murder 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-2, sec. 32.1143. 

32.118  Other matters 

32.1181  Party to a crime 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 146, sec. 12.1221. 

32.1182  Defenses to this offense 

32.11821  Imperfect self-defense 

 For cases dealing with this subject, see sec. 32.22. 

32.11822  Heat of passion 

 For cases dealing with this subject, see sec. 32.21. 

32.1183  Other matters 

32.11831  Requirement that state 
prove absence of heat of 
passion 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 181, sec. 12.243. 

 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 
(1982): 1981 Term, p. 150, sec. 12.2182. 

 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 151, sec. 12.2182. 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

32.11832  Requirement that state 
prove absence of belief in 
necessity of self-defense 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

32.11833  Effect of heat of passion 

 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 151, sec. 12.2182, and p. 152, sec. 
12.221. 

32.11834  Difference between first- 
and second-degree murder 

 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 
(1979): 1979 Term, p. 139, sec. 11.211. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 108, sec. 11.212. 

32.11835  Relationship of completed 
first-degree murder to 
attempted first-degree 
murder 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-2, sec. 32.1143. 

32.11836  Liability for this crime 
when victim, after being 
born alive, dies of injury 
inflicted by defendant 
while victim was fetus 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.11837  Effect of medical 
malpractice that 
contributes to victim's 
death 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.11838  Propriety of convicting and 
punishing for this offense 
and for burglary/battery 
arising out of same 
transaction 
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 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 29-1, sec. 29.21. 

32.11839  Year-and-a-day rule 

 For cases dealing with this subject, see sec. 
31.7973. 

32.12  Second-Degree Murder (By Conduct 
Imminently Dangerous And Evincing 
A Depraved Mind, Regardless Of 
Human Life) 

32.121  Constitutionality of statute creating 
this offense 

 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 
(Ct. App. 1988): 1987 Term, p. 32-1, sec. 31.121. 

32.122  Elements of this offense 

32.1221  In general 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 32-4, sec. 32.125. 

 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 
(1988): 1987 Term, p. 32-2, sec. 32.1232. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 214, sec. 12.222. 

 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 
(1979): 1979 Term, p. 141, sec. 11.222. 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 77, sec. 11.2121. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 77, sec. 11.2121. 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶2. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 32-1, sec. 32.122. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 224, sec. 12.222. 

 State v. Blanco, 125 Wis. 2d 276, 371 N.W.2d 406 
(Ct. App. 1985): 1985 Term, p. 167, sec. 12.221. 

 State v. Bernal, 111 Wis. 2d 280, 330 N.W.2d 219 
(Ct. App. 1983): 1982 Term, p. 177, sec. 12.221. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 141, sec. 11.2212. 

32.1222  Depraved mind 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332. 

32.1223  Conduct imminently 
dangerous to another 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332. 

 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 
(Ct. App. 1985): 1985 Term, p. 167, sec. 12.231. 

32.1224  Absence of heat of passion 

 For cases dealing with this subject, see secs. 
32.12513 and 32.12712. 

32.1225  Absence of belief in necessity 
of self-defense 

 For cases dealing with this subject, see secs. 
32.12514 and 32.12713. 

32.1226  Causes the death of another 
"human being" 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.1227  "Causes" the death of another 
human being 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.123  Charging this offense 

32.1231  Sufficiency of evidence at 
preliminary to support 
charging this offense 

 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 
(1981): 1980 Term, p. 128, sec. 12.221. 
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32.124  Sufficiency of evidence to provide 
factual basis for plea 

 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 
(Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122. 

32.125  Instructing on this offense and 
lesser-included offenses 

32.1251  Instructing on this offense as 
charged offense 

32.12511  Content of instruction in 
general 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 76, sec. 5.913. 

32.12512  When evidence sufficient 
to permit instruction 

 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 
(1979): 1979 Term, p. 141, sec. 11.223. 

32.12513  Necessity of instruction 
that state must prove 
absence of heat of passion 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

32.12514  Necessity of instruction 
that state must prove 
absence of belief in 
necessity of self-defense 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

32.1252  Instructing on this offense as 
lesser-included offense 

32.12521  Offenses of which this is a 
lesser-included offense 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332. 

32.12522  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 
(1989): 1988 Term, p. 32-1, sec. 32.1132. 

 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 
(Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 185, sec. 12.2131. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 213, sec. 12.2122. 

32.12523  When evidence leaves 
doubt as to greater offense 

 For cases dealing with this subject, see that 
greater offense. 

32.1253  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

32.12531  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 
(1988): 1987 Term, p. 32-2, sec. 32.1231. 

32.12532  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 
(1988): 1987 Term, p. 32-2, sec. 32.1232. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 91, sec. 4.523. 

 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 
(Ct. App. 1988): 1987 Term, p. 32-3, sec. 32.1232. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 32-4, sec. 32.1232. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 141, sec. 11.225. 
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32.12533  When evidence provides 
reasonable grounds for 
conviction of lesser offense 

 For cases dealing with whether, in prosecutions 
for this offense, the evidence provides reasonable 
grounds for conviction of a lesser offense, see that 
lesser offense. 

32.126  Sufficiency of evidence to convict 

32.1261  In general 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 32-4, sec. 32.125. 

 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 
(1984): 1983 Term, p. 215, sec. 12.224. 

 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 
(1978): 1977 Term, p. 77, sec. 11.2122. 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41. 

 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 
(Ct. App. 1988): 1987 Term, p. 32-4, sec. 32.124. 

 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 
(Ct. App. 1988): 1987 Term, p. 32-5, sec. 32.124. 

 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 
(Ct. App. 1987): 1987 Term, p. 32-6, sec. 32.124. 

 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 
(Ct. App. 1986): 1986 Term, p. 224, sec. 12.222. 

 State v. Bernal, 111 Wis. 2d 280, 330 N.W.2d 219 
(Ct. App. 1983): 1982 Term, p. 177, sec. 12.221. 

32.1262  To prove that defendant caused 
death 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41. 

32.1263  To prove that conduct was 
"imminently dangerous to 
another" 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41. 

32.1264  To prove that conduct "evinced 
a depraved mind, regardless of 
live" 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41. 

32.1265  When small child is victim 

 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 
640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41. 

32.127  Other matters 

32.1271  Other matters 

32.12711  Relationship of heat of 
passion to this offense 

 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 152, sec. 12.221. 

32.12712  Requirement that state 
prove absence of heat of 
passion 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

32.12713  Requirement that state 
prove absence of belief in 
necessity of self-defense 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

32.12714  Difference between 
second-degree murder and 
first-degree murder 

 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 
(1979): 1979 Term, p. 139, sec. 11.211. 

 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 
(1978): 1978 Term, p. 108, sec. 11.212. 

32.12715  Difference between 
second-degree murder and 
manslaughter (heat of 
passion) 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 141, sec. 11.2212. 
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32.12716  Liability for this crime 
when victim, after being 
born alive, dies of injury 
inflicted by defendant 
while victim was fetus 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.12717  Effect of medical 
malpractice that 
contributes to victim's 
death 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.12718  Year-and-a-day rule 

 For cases dealing with this subject, see sec. 
31.7973. 

32.13  Second-Degree Murder (As Natural 
And Probable Consequence Of 
Commission Of Felony) (Former Third-
Degree Murder) 

32.131  Elements of this offense 

32.1311  In general 

 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 
(1988): 1987 Term, p. 32-6, sec. 32.131. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 142, sec. 11.231. 

 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 
(Ct. App. 1985): 1985 Term, p. 167, sec. 12.231. 

32.1312  Causes the death of another 
"human being" 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.1313  "Causes" the death of another 
human being 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.132  Instructing on this offense and 
lesser-included offenses 

32.1321  Instructing on this offense as 
lesser-included offense 

32.13211  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 
(1988): 1987 Term, p. 32-1, sec. 32.1231. 

32.13212  When evidence provides 
reasonable grounds for 
conviction of this offense 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 142, sec. 11.2322. 

32.13213  Evidence must reveal 
reasonable doubt as to both 
first- and second-degree 
murder 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 142, sec. 11.2321. 

32.133  Sufficiency of evidence to convict 

 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 
(Ct. App. 1985): 1985 Term, p. 167, sec. 12.231. 

32.134  Other matters 

32.1341  Penalty or punishment for 
offense 

32.13411  Capital punishment 

 Tison v. Arizona, 107 S. Ct. 1676 (1987): 1986 
Term, p. 128, sec. 6.4941. 

32.1342  Other matters 

32.13421  Propriety of conviction of 
this offense and 
underlying felony 

 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 
(1988): 1987 Term, p. 32-1, sec. 32.1231. 

 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 
(1983): 1982 Term, p. 56, sec. 3.631. 
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32.13422  Liability for this crime 
when victim, after being 
born alive, dies of injury 
inflicted by defendant 
while victim was fetus 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.13423  Effect of medical 
malpractice that 
contributes to victim's 
death 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.13424  Propriety of conviction of 
this offense and 
underlying felony 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 32-1, sec. 32.1311. 

32.2  Crimes Classified As Manslaughter 

32.21  Manslaughter (Heat Of Passion) 

32.211  Elements of this offense 

32.2111  In general 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 178, sec. 12.2421. 

 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 
(1982): 1981 Term, p. 152, sec. 12.241. 

 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 152, 12.241. 

 State v. Williford, 103 Wis. 2d 98, 307 N.W.2d 277 
(1981): 1980 Term, p. 129, sec. 12.2421. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 142, sec. 11.242. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 215, sec. 12.2411. 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 142, sec. 11.242. 

32.2112  Heat of passion 

 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 
(1990): 1990 Term, p. 1-42, sec. 1.693. 

32.2113  Effect of intoxication 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

32.212  Admission of evidence 

32.2121  In general 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 142, sec. 11.243. 

32.2122  Psychiatric and psychological 
evidence 

 For cases dealing with the admission of 
psychiatric and psychological testimony 
introduced to show that the defendant was acting 
in the heat of passion, see sec. 18.532. 

32.2123  Expert testimony on battered 
woman syndrome 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 For cases dealing generally with battered 
woman syndrome, see sec. 18.734. 

32.213  Instructing on this offense and 
lesser-included offenses 

32.2131  Instructing on this offense as 
lesser-included offense 

32.21311  Offenses of which this is a 
lesser-included offense 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 32-1, sec. 32.2111. 

32.21312  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 178, sec. 12.2421. 

 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 
(1982): 1981 Term, p. 150, sec. 12.2182. 
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 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 
1981 Term, p. 152, sec. 12.2421. 

 State v. Williford, 103 Wis. 2d 98, 307 N.W.2d 277 
(1981): 1980 Term, p. 129, sec. 12.2421. 

 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 
(1980): 1979 Term, p. 143, sec. 11.2441. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 78, sec. 11.2141. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 32-2, sec. 32.2112. 

32.21313  Content of instruction 
when this offense 
submitted as lesser-
included degree of 
homicide 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 70, sec. 4.524. 

32.214  Sufficiency of evidence to convict 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 12-1, sec. 12.623. 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

32.215  Attempt to commit this offense 

32.2151  Other matters 

32.21511  Crime of attempted 
manslaughter (heat of 
passion) does exist 

 State v. Oliver, 108 Wis. 2d 25, 321 N.W.2d 119 
(1982): 1981 Term, p. 152, sec. 12.243. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶20. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

32.216  Other matters 

32.2161  Other matters 

32.21611  Effect of intoxication in 
determining whether 
defendant acted in heat of 
passion 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

32.21612  Difference between this 
offense and second-degree 
murder 

 For cases dealing with this subject, see sec. 
32.12715. 

32.21613  Burdens of production and 
proof with respect to 
manslaughter (heat of 
passion) 

 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 
(1983): 1982 Term, p. 181, sec. 12.243. 

32.21614  State must prove 
nonexistence of this 
offense to convict of first- 
or second-degree murder 

 For cases dealing with this subject, see secs. 
32.11513, 32.11831, 32.12513, and 32.12712. 

32.21615  Nature of this offense 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 32-7, sec. 32.221. 

32.22  Manslaughter (Imperfect Self-Defense) 

32.221  Elements of this offense 

32.2211  In general 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-4, sec. 32.2212. 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 40-1, sec. 40.312. 

 State v. Kelley, 107 Wis. 2d 540, 319 N.W.2d 869 
(1982): 1981 Term, p. 153, sec. 12.251. 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 143, sec. 11.251. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 
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 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

32.2212  Imperfect self-defense requires 
that defendant have a threshold 
reasonable belief that he was 
preventing or terminating an 
unlawful interference with his 
person 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-4, sec. 32.2212. 

32.2213  Unreasonable belief stemming 
entirely from mental delusions 
and paranoia does not qualify 
defendant for conviction of this 
offense 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-4, sec. 32.2212. 

 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 
(1990): 1989 Term, p. 32-2, sec. 32.2211. 

32.222  Instructing on this offense and 
lesser-included offenses 

32.2221  Instructing on this offense as 
charged offense 

32.22211  Content of instruction 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-4, sec. 32.2212. 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 153, sec. 12.252. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 109, sec. 11.242. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

32.22212  When evidence sufficient 
to permit or require 
instruction 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

32.22213  When jury properly 
instructed on perfect self-
defense, it is inconsistent 
and improper to deny 
manslaughter self-defense 
instruction 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-7, sec. 32.2222. 

32.2222  Instructing on this offense as 
lesser-included offense 

32.22221  Offenses of which this is a 
lesser-included offense 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

32.22222  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 40-1, sec. 40.312. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 77, sec. 11.2131. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 109, sec. 11.241. 

32.22223  When jury properly 
instructed on perfect self-
defense, it is inconsistent 
and improper to deny 
manslaughter self-defense 
instruction 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-7, sec. 32.2222. 

32.223  Sufficiency of evidence to convict 

 State v. Kelley, 107 Wis. 2d 540, 319 N.W.2d 869 
(1982): 1981 Term, p. 154, sec. 12.253. 

32.224  Attempt to commit this offense 

32.2241  Instructing on attempt to 
commit this offense 
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 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-4, sec. 32.2212. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142. 

32.2242  Instructing on this attempt as 
lesser-included offense 

32.22421  Offenses of which this a 
lesser-included offense 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

32.22422  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

32.2243  Crime of attempted 
manslaughter (imperfect self-
defense) does exist 

 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 
(1990): 1989 Term, p. 32-2, sec. 32.2211. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-7, sec. 32.2232. 

32.225  Other matters 

32.2251  Party to a crime 

 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 
493 (1982): 1981 Term, p. 153, sec. 12.252. 

32.2252  Unreasonable belief stemming 
entirely from mental delusions 
and paranoia does not qualify 
defendant for conviction of this 
offense 

 For cases dealing with this subject, see sec. 
32.2213. 

32.2253  State must prove nonexistence 
of this offense to convict of 
first- or second-degree murder 

 For cases dealing with this subject, see secs. 
32.11514, 32.11832, 32.12514, and 32.12713. 

32.2254  Imperfect self-defense requires 
that defendant have a threshold 
reasonable belief that he was 
preventing or terminating an 
unlawful interference with his 
person 

 For cases dealing with this subject, see sec. 
32.2212. 

32.23  Manslaughter (Coercion) 

32.24  Manslaughter (Necessity) 

32.3  Crimes Classified As Homicide 

32.31  Homicide By Reckless Conduct 

32.311  Elements of this offense 

32.3111  In general 

 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 
(1984): 1983 Term, p. 217, sec. 12.262. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 143, sec. 11.261. 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 32-7, 
sec. 32.312. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 32-7, sec. 32.311. 

32.3112  Causes the death of another 
"human being" 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.3113  "Causes" the death of another 
human being 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.312  Probable cause to believe this 
offense committed 

32.3121  Sufficiency of showing of 
probable cause in complaint 



32-14 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 32-7, 
sec. 32.312. 

32.313  Instructing on this offense and 
lesser-included offenses 

32.3131  Instructing on this offense as 
lesser-included offense 

32.31311  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 
(1989): 1988 Term, p. 32-8, sec. 32.3211. 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 143, sec. 11.2621. 

 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 
(Ct. App. 1989): 1989 Term, p. 32-4, sec. 32.3121. 

 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 
(Ct. App. 1988): 1987 Term, p. 32-3, sec. 32.1232. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 32-4, sec. 32.1232. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 141, sec. 11.225. 

32.314  Sufficiency of evidence to convict 

 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 
(1984): 1983 Term, p. 217, sec. 12.262. 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 78, sec. 11.2151. 

 State v. Serebin, 114 Wis. 2d 314, 328 N.W.2d 855 
(Ct. App. 1983): 1983 Term, p. 120, sec. 5.741. 

32.315  Other matters 

32.3151  Defenses to this offense 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 40-4, 
sec. 40.981. 

32.3152  Other matters 

32.31521  Charging driver involved 
in race on public road with 
this offense when other 
vehicle strikes victim 

 State v. McClose, 95 Wis. 2d 49, 289 N.W.2d 340 
(Ct. App. 1980): 1979 Term, p. 143, sec. 11.2631. 

32.31522  Liability for this crime 
when victim, after being 
born alive, dies of injury 
inflicted by defendant 
while victim was fetus 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.31523  Effect of medical 
malpractice that 
contributes to victim's 
death 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.32  Homicide By Negligent Use Of Vehicle 
Or Weapon 

32.321  Elements of this offense 

32.3211  In general 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 217, sec. 12.272. 

32.3212  Causes the death of another 
"human being" 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.3213  "Causes" the death of another 
human being 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.3214  "High probability" 

 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 
(Ct. App. 1985): at page 207 of opinion. 

32.322  Probable cause to believe this 
offense committed 
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32.3221  Sufficiency of showing of 
probable cause in complaint 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3211. 

32.323  Instructing on this offense and 
lesser-included offenses 

32.3231  Instructing on this offense as 
charged offense 

32.32311  Instructing that one 
exceeding legal speed limit 
is negligent 

 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 
(1985): 1984 Term, p. 88, sec. 4.5424. 

32.3232  Instructing on this offense as 
lesser-included offense 

32.32321  When evidence provides 
reasonable grounds for 
conviction of this offense 

 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 
(1978): 1977 Term, p. 78, sec. 11.2161. 

32.324  Sufficiency of evidence to convict 

 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 
557 (Ct. App. 1987): 1986 Term, p. 225, sec. 12.272. 

 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 
(Ct. App. 1983): 1983 Term, p. 217, sec. 12.272. 

32.325  Other matters 

32.3251  Defenses to this offense 

32.32511  Victim's failure to wear 
seat belt which would have 
prevented injury is not a 
defense to this offense 

 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 
(Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152. 

32.3252  Other matters 

32.32521  Cannot charge this offense 
in prosecution for 
homicide of same victim by 
intoxicated use of vehicle 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.284. 

32.32522  Liability for this crime 
when victim, after being 
born alive, dies of injury 
inflicted by defendant 
while victim was fetus 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.32523  Propriety of charging, 
convicting, and punishing 
for this offense and for 
homicide by intoxicated 
use of vehicle 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221. 

32.32524  Effect of medical 
malpractice that 
contributes to victim's 
death 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.33  Homicide By Intoxicated User Of 
Vehicle Or Firearm 

32.331  Constitutionality of statute creating 
this offense 

32.3311  Constitutionality of absence of 
requirement of causal 
connection between intoxicated 
condition of operator and death 
of victim 

 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 
574 (1985): 1984 Term, p. 186, sec. 12.281. 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.281. 

32.3312  Constitutionality of 
proscription on having 0.1 
grams or more of alcohol in 210 
liters of breath 
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 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-1, sec. 37.2111. 

32.3313  Constitutionality of placing 
burden on defendant to prove 
defense that death would have 
occurred even in absence of 
intoxication 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151. 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331. 

32.3314  Constitutionality of 
proscribing homicide by this 
conduct when conduct itself 
was not illegal 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331. 

32.3315  Constitutionality of defense 
that death would have occurred 
even in absence of intoxication 

 For cases dealing with this subject, see sec. 
32.33621. 

32.332  Elements of this offense 

32.3321  Under the influence 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 188, sec. 12.7625. 

32.3322  Having 0.1 grams or more of 
alcohol in 210 liters of breath 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

32.3323  Causes the death of "another" 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.3324  "Causes" the death of another 
human being 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.333  Probable cause to believe this 
offense committed 

32.3331  Sufficiency of showing of 
probable cause in complaint 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.3321. 

32.334  Admission of evidence 

32.3341  Evidence that defendant asked 
for, but was denied, alternative 
test for blood alcohol 
concentration 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 210, sec. 13.6342. 

32.3342  Defendant's refusal to submit 
to blood alcohol test 

 For cases dealing with this subject, see sec. 
13.3621. 

32.3343  Blood test evidence 

 For cases dealing with this subject, see sec. 18.4. 

32.335  Instructing on this offense and 
lesser-included offenses 

32.3351  Instructing on this offense as 
charged offense 

32.33511  Content of instruction 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 188, sec. 12.7625. 

32.3352  Instructing on this offense as 
lesser-included offense 

32.33521  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 141, sec. 11.225. 

32.336  Other matters 

32.3361  Appropriate unit of 
prosecution 
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 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 144, sec. 11.271. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.284. 

32.3362  Defenses to this offense 

32.33621  Defense that death would 
have occurred even in 
absence of intoxication: 
constitutionality of this 
defense 

 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 
574 (1985): 1984 Term, p. 186, sec. 12.282. 

 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 
(Ct. App. 1994): 1994 Term, p. 32-1, sec. 32.3121. 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151. 

32.33622  Defense that death would 
have occurred even in 
absence of intoxication: 
sufficiency of evidence to 
raise defense 

 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 
574 (1985): 1984 Term, p. 187, sec. 12.283. 

32.33623  Victim's failure to wear 
seat belt which would have 
prevented injury is not a 
defense to this offense 

 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 
(Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152. 

32.3363  Other matters 

32.33631  Cannot charge homicide of 
same victim by negligent 
use of vehicle in 
prosecution for this offense 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.284. 

32.33632  Judge's right to permit 
filing of complaint 
charging this offense when 
district attorney charges 
civil traffic offense of 
operating motor vehicle 
while intoxicated 

 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. 
App. 1983): 1983 Term, p. 42, sec. 2.311. 

32.33633  No double jeopardy bar to 
prosecution for this offense 
after conviction of civil 
drunk driving offense 
based on same incident 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. 
App. 1983): 1983 Term, p. 72, sec. 3.6913. 

 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 
(Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131. 

32.33634  Liability for this crime 
when victim, after being 
born alive, dies of injury 
inflicted by defendant 
while victim was fetus 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.33635  Propriety of separate 
convictions based on 
alcohol concentration in 
breath and on alcohol 
concentration in blood 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

32.33636  Requirement of court 
approval for dismissal or 
amendment of this charge 

 For cases dealing with this subject, see sec. 
37.142. 
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32.33637  Propriety of charging, 
convicting, and punishing 
for this offense and for 
homicide by negligent use 
of vehicle 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221. 

32.33638  Effect of medical 
malpractice that 
contributes to victim's 
death 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.34  Homicide Resulting From Negligent 
Control Of Vicious Animal 

32.341  Elements of this offense 

32.3411  In general 

32.3412  Causes the death of another 
"human being" 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.3413  "Causes" the death of another 
human being 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.342  Other matters 

32.3421  Other matters 

32.34211  Liability for this crime 
when victim, after being 
born alive, dies of injury 
inflicted by defendant 
while victim was fetus 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 
32.3352. 

32.34212  Effect of medical 
malpractice that 
contributes to victim's 
death 

 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 
(Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912. 

32.4  Other Crimes Against Life 

32.41  Abortion 

32.411  Constitutionality of statute creating 
this offense 

 Stenberg v. Carhart, 120 S. Ct. 2597 (2000): 1999 
Term, p. 32-9, sec. 32.841. 

 Planned Parenthood v. Casey, 112 S. Ct. 2791 
(1992): 1991 Term, p. 32-2, sec. 32.411. 

 Webster v. Reproductive Health Services, 109 S. Ct. 
3040 (1989): 1988 Term, p. 32-9, sec. 32.411. 

 Thornburgh v. American College of Obstetricians 
and Gynecologists, 106 S. Ct. 2169 (1986): 1985 Term, 
p. 169, sec. 12.2911. 

 Simopoulos v. Virginia, 103 S. Ct. 2532 (1983): 1982 
Term, p. 183, sec. 12.251. 

 Planned Parenthood Association v. Ashcroft, 103 S. 
Ct. 2517 (1983): 1982 Term, p. 182, sec. 12.251. 

 City of Akron v. Akron Center for Reproductive 
Health, 103 S. Ct. 2481 (1983): 1982 Term, p. 181, 
sec. 12.251. 

 H. L. v. Matheson, 101 S. Ct. 1164 (1981): 1980 
Term, 103, p. 129, sec. 12.231. 

 Bellotti v. Baird, 99 S. Ct. 3035 (1979): 1978 Term, 
p. 110, sec. 11.261. 

 Colautti v. Franklin, 99 S. Ct. 675 (1979): 1978 
Term, p. 110, sec. 11.261. 

32.42  Assisting Suicide 

32.43  Other Crimes 

 
Part B: Crimes Committed 

On Or After January 1, 1989 
 

32.5  Crimes Classified As Intentional Homicide 

32.51  First-Degree Intentional Homicide 

32.511  Elements of this offense 
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32.5111  In general 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶34. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶60. 

32.5112  "Human being" 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

32.512  Probable cause to believe this 
offense committed 

32.5121  Probable cause to arrest 

 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 
(Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415. 

32.5122  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

32.513  Instructing on this offense and 
lesser-included offenses 

32.5131  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

32.51311  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶17. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 32-2, sec. 32.5224. 

 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 
222 (Ct. App. 1993): 1992 Term, p. 32-10, sec. 
32.6312. 

32.51312  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶16-28. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

32.51313  When evidence provides 
reasonable grounds for 
conviction of lesser offense 

 For cases dealing with this subject, see that lesser 
offense. 

32.514  Sufficiency of evidence to convict 

32.5141  In general 

 State v. Zimmerman, 2003 WI App 196, 266 Wis. 
2d 1003, 669 N.W.2d 762, at ¶24-31. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

32.5142  Sufficiency to prove element of 
"intent to kill" 

 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 
203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶24. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

32.5143  Sufficiency to negate 
mitigating circumstance of 
unnecessary defensive force 
(imperfect self-defense) 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 32-1, sec. 32.5111. 

32.5144  Sufficiency to disprove defense 
of accident 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶69-78. 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶1-
27. 
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32.515  Attempt to commit this offense 

32.5151  Elements of attempt to commit 
this offense 

32.51511  In general 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶26. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

32.51512  "Human being" 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

32.5152  Probable cause to believe 
attempt to commit this offense 
was committed 

32.51521  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

32.5153  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

32.51531  Offenses that are lesser-
included offenses of this 
offense 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶8. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

32.51532  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

32.5154  Sufficiency of evidence to 
convict of attempt to commit 
this offense 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142. 

32.5155  Other matters relating to 
attempt to commit this offense 

32.51551  Attempt to commit this 
offense does not cover 
pregnant woman's attempt 
to kill unborn child (e.g., 
by ingestion of alcohol) 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

32.51552  Verdict of guilty of this 
offense and verdict of 
guilty of attempted first-
degree intentional 
homicide, based on same 
conduct, are not 
inconsistent 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶12-14. 

32.516  Other matters 

32.5161  This offense is analogous to 
first-degree murder under old 
statutes 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 32-3, sec. 32.5151. 

32.5162  Year-and-a-day rule 

 For cases dealing with this subject, see sec. 
31.7973. 

32.5163  When defendant raises 
affirmative defense of accident, 
state must disprove defense 
beyond a reasonable doubt 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶43. 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶16. 

http://www.wicourts.gov/html/ca/01/01-0738.htm�
http://www.wicourts.gov/html/ca/96/96-2797.htm�
http://www.wicourts.gov/html/ca/96/96-2797.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28118�
http://www.wicourts.gov/html/ca/96/96-2797.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28118�
http://www.wicourts.gov/html/sc/00/00-0064.htm�
http://www.wicourts.gov/html/ca/00/00-0064.htm�


32-21 

32.5164  Defenses to this offense: 
accident 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶43. 

 For cases dealing generally with the defense of 
accident, see sec. 40.987. 

32.5165  Sufficiency of evidence at 
preliminary examination to 
prove venue for this offense 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶53-77. 

32.5166  Sufficiency of evidence at 
preliminary examination to 
prove territorial jurisdiction 
over this offense 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶52. 

32.52  First-Degree Intentional Homicide Of 
Unborn Child 

32.521  This offense does not apply to act 
of woman who is pregnant with 
unborn child 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

32.53  Second-Degree Intentional Homicide 

32.531  Mitigated by adequate provocation 

32.5311  Admission of evidence 

32.53111  Psychiatric and 
psychological evidence 

 For cases dealing with the admission of 
psychiatric and psychological testimony 
introduced to show that the defendant was acting 
under the influence of adequate provocation, see 
sec. 18.532. 

32.53112  Expert testimony on 
battered woman syndrome 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 For cases dealing generally with battered 
woman syndrome, see sec. 18.734. 

32.532  Mitigated by unnecessary 
defensive force (imperfect self-
defense) 

32.5321  Elements of this offense 

32.53211  In general 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶61-65. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶68-70, 84-
104. 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶23. 

32.53212  Unnecessary defensive 
force requires that 
defendant have a threshold 
reasonable belief that he 
was preventing or 
terminating an unlawful 
interference with his 
person (requirement 
announced in Camacho) 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶67. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶72-104. 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 22-12, sec. 22.841. 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-4, sec. 32.2212. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶16. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶20. 
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32.53213  Unnecessary defensive 
force does not require that 
defendant have threshold 
reasonable belief that he 
was preventing or 
terminating an unlawful 
interference with his 
person (Head holding, 
overruling Camacho): in 
general 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶67. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶72-104. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶16. 

32.53214  Unnecessary defensive 
force requires that 
defendant have threshold 
actual belief that he was 
preventing or terminating 
an unlawful interference 
with his person (Head 
holding, overruling 
Camacho): retroactivity of 
Head holding 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶32, 36. 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶58-85. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶89. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶70. 

32.5322  Admission of evidence 

32.53221  Admission of McMorris 
evidence to establish 
defendant's state of mind 

 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 
780, 720 N.W.2d 459, at ¶23. 

32.5323  Instructing on this offense as 
charged, or as lesser-included, 
offense 

32.53231  When evidence sufficient 
to require instruction on 
this mitigating 
circumstance 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶62. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶105-125. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶13-20. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶20-21. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 32-2, sec. 32.5224. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 32-8, 
sec. 32.5222. 

32.53232  When jury properly 
instructed on perfect self-
defense, it is inconsistent 
and improper to deny 
instruction on second-
degree intentional 
homicide (unnecessary 
defensive force) 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-7, sec. 32.2222. 

32.53233  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 32-2, sec. 32.5224. 

32.53234  When evidence provides 
reasonable grounds for 
conviction of this offense 

 For cases dealing with this subject, see sec. 
32.53221. 

32.53235  Content of instruction 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶143-147. 
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32.5324  Sufficiency of evidence to 
negate this mitigating 
circumstance 

 For cases dealing with this subject, see sec. 
32.5143. 

32.5325  Sufficiency of evidence to 
convict of this offense 

32.53251  In general 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶69-78. 

32.53252  Sufficiency to disprove 
defense of accident 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶69-78. 

32.5326  Other matters 

32.53261  Relationship of new law on 
"unnecessary defensive 
force" to old law of 
"imperfect self-defense" 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-4, sec. 32.2212. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): 1992 Term, p. 32-9, sec. 32.5226. 

32.53262  Does imperfect self-
defense require that 
defendant have a threshold 
reasonable belief that he 
was preventing or 
terminating an unlawful 
interference with his 
person? 

 For cases dealing with this subject, see secs. 
32.53212 and 32.53213. 

32.533  Mitigated by coercion 

32.534  Mitigated by necessity 

32.6  Crimes Classified As Reckless Homicide 

32.61  First-Degree Reckless Homicide (By 
Conduct Showing Utter Disregard Of 
Human Life) 

32.611  Elements of this offense 

32.6111  In general 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶13. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 32-7, sec. 32.612. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 32-1, sec. 32.612. 

32.6112  Defendant's awareness of risk 
of death or great bodily harm 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-
23. 

32.612  Instructing on this offense and 
lesser-included offenses 

32.6121  Instructing on this offense as 
charged offense 

32.61211  Instructing on criminal 
recklessness 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

32.6122  Instructing on this offense as 
lesser-included offense 

32.61221  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

32.61222  When evidence leaves 
doubt as to greater offense 

 For cases dealing with this subject, see that 
greater offense. 

32.6123  Instructing on lesser-included 
offenses in prosecutions for 
this offense 
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32.61231  Offense that are and are 
not lesser-included 
offenses of this offense 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

32.613  Sufficiency of evidence to convict 

32.6131  In general 

 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. 
App. 1991): 1991 Term, p. 32-7, sec. 32.612. 

 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 
198 (Ct. App. 1991): 1990 Term, p. 32-1, sec. 32.612. 

32.6132  Sufficiency to prove "utter 
disregard for human life" 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

32.6133  Sufficiency to prove 
defendant's awareness of risk 
of death or great bodily harm 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-
23. 

32.614  Other matters 

32.6141  This offense is analogous to 
prior offense of second-degree 
murder; accordingly, decisions 
dealing with prior offense of 
second-degree murder are 
instructive in interpreting and 
dealing with this offense 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 
746 (Ct. App. 1996): 1995 Term, p. 32-3, sec. 
32.6121. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 32-3, sec. 32.6121. 

32.6142  Year-and-a-day rule 

 For cases dealing with this subject, see sec. 
31.7973. 

32.62  First-Degree Reckless Homicide (By 
Manufacture, Delivery, Or 
Administration Of Controlled 
Substance) 

32.621  Elements of this offense 

32.6211  In general 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶6. 

32.622  Admission of evidence 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231. 

32.623  Instructing on this offense 

32.6231  Use of word "alleged" to refer 
to substance defendant is 
alleged to have delivered 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶30-32. 

32.624  Instructing on lesser-included 
offenses in prosecutions for this 
offense 

32.6241  Offenses that are and are not 
lesser-included offenses of this 
offense 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.6221. 

32.625  Other matters 

32.6251  Permissibility of charging and 
convicting of this offense and 
contributing to delinquency of 
child with death as 
consequence based on same act 

 For cases dealing with this subject, see sec. 
6.17244. 

32.63  Second-Degree Reckless Homicide 

32.631  Elements of this offense 

32.6311  In general 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 
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 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶13. 

32.6312  Defendant's awareness of risk 
of death or great bodily harm 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-
23. 

32.632  Instructing on this offense and 
lesser-included offenses 

32.6321  Instructing on this offense as 
lesser-included offense 

32.63211  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶61-62. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 
222 (Ct. App. 1993): 1992 Term, p. 32-10, sec. 
32.6312. 

32.63212  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 
222 (Ct. App. 1993): 1992 Term, p. 32-10, sec. 
32.6312. 

32.6322  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

32.63221  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶61-62. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

32.633  Sufficiency of evidence to convict 

32.6331  Sufficiency to prove 
defendant's awareness of risk 
of death or great bodily harm 

 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 
648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-
23. 

32.634  Other matters 

32.6341  This offense is analogous to 
former homicide by reckless 
conduct 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 32-3, sec. 32.6121. 

32.7  Crimes Classified As Homicide 

32.71  Homicide By Negligent Handling Of 
Dangerous Weapon, Explosives Or Fire 

32.72  Homicide By Negligent Operation Of 
Vehicle 

32.721  Constitutionality of statute creating 
this offense 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211. 

32.722  Elements of this offense 

32.7221  In general 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶19. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7221. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

32.7222  Criminal negligence 
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 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶16-34. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211, and 
p. 32-4, sec. 32.7231. 

32.7223  Vehicle 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

32.7224  Operation or handling 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

32.723  Probable cause to believe this 
offense committed 

32.7231  Sufficiency of showing of 
probable cause in complaint 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231. 

32.7232  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231. 

32.724  Admission of evidence 

32.7241  Evidence of marijuana use 
prior to accident 

32.72411  Admissibility in general 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶41-56. 

32.72412  Need for "conditional 
relevance" instruction 
when this evidence is 
admitted 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶57. 

32.725  Instructing on this offense and 
lesser-included offenses 

32.7251  Instructing on this offense as 
charged offense 

32.72511  Instructing on need for 
unanimity as to specific act 
that constitutes criminal 
negligence 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶35-40. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

32.7252  Instructing on this offense as 
lesser-included offense 

32.72521  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714. 

32.726  Sufficiency of evidence to convict 

32.7261  In general 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶13-34. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

32.7262  Sufficiency to prove criminal 
negligence 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶13-34. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 
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 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

32.7263  Sufficiency to prove causal 
connection between criminal 
negligence and victim's death 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

32.7264  Sufficiency to prove that item 
negligently operated or 
handled was vehicle 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

32.7265  Sufficiency to prove operation 
or handling 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

32.727  Other matters 

32.7271  Corporate liability for this 
offense 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

32.7272  Need for juror unanimity on 
specific act that constitutes 
criminal negligence 

 For cases dealing with this subject, see sec. 
32.72511. 

32.73  Homicide By Intoxicated User Of 
Vehicle Or Firearm 

32.731  Constitutionality of statute creating 
this offense 

32.7311  Constitutionality of placing 
burden on defendant to prove 
defense that death would have 
occurred even in absence of 
intoxication 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

32.7312  Constitutionality of absence of 
requirement of causal 
connection between intoxicated 
condition of operator and death 
of victim 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶38. 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶18-19. 

32.732  Elements of this offense 

32.7321  In general 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

32.7322  "Vehicle": farm tractor is 
vehicle 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 32-3, sec. 32.7111. 

32.7323  Prior convictions, etc., are 
element of crime when charge 
involves operation with blood 
alcohol concentration of .08 
percent or more 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

32.7324  Under the influence of an 
intoxicant 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶1-59. 

32.733  Probable cause to believe this 
offense committed 
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32.7331  Probable cause for arrest 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

32.734  Admission of evidence 

32.7341  Prior convictions are 
admissible to prove 
"prohibited alcohol 
concentration" element of 
crime when charge involves 
operation with blood alcohol 
concentration of .08 percent or 
more 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

32.735  Instructing on this offense and 
lesser-included offenses 

32.7351  Instructing on this offense as 
charged offense 

32.73511  Propriety of instruction 
that contributory 
negligence of victim is no 
defense when defense that 
death would have occurred 
even in absence of 
intoxication is raised 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

32.73512  Instructing on meaning of 
"materially impaired" in 
definition of "under the 
influence of an intoxicant" 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶1-59. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶1-20. 

32.73513  Instructing on meaning of 
"under the influence of an 
intoxicant" 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶1-59. 

32.7352  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

32.73521  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶61-62. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 
(Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714. 

32.7353  Instructing on this offense as 
lesser-included offense 

32.73531  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶61-62. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

32.7354  Instructing on presumption of 
intoxication from blood-alcohol 
content 

 For cases dealing with this subject, see sec. 
8.5316. 

32.736  Sufficiency of evidence to convict 

32.7361  Sufficiency to show that 
defendant was operator of 
vehicle 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶19-21. 

32.737  Defenses to this offense 

32.7371  Defense that death would have 
occurred even in absence of 
intoxication 
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32.73711  Nature of this defense in 
general 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

32.73712  Constitutionality of this 
defense 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

32.73713  Propriety of instructing 
jury that contributory 
negligence of victim is no 
defense when this defense 
is raised 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 32-1, sec. 32.7311. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

32.73714  Defendant has no right to 
mid-trial advisory opinion 
whether evidence supports 
giving instruction on this 
defense 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 8-12, sec. 8.573. 

32.738  Other matters 

32.7381  No double jeopardy bar to 
prosecution for this offense 
after conviction of civil drunk 
driving offense based on same 
incident 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 For cases dealing generally with the double 
jeopardy limitations on prosecution for a criminal 
drunk driving offense after conviction of a civil 

drunk driving or other offense based on same 
conduct, see sec. 29.783. 

32.74  Homicide Resulting From Negligent 
Control Of Vicious Animal 

32.8  Other Crimes Against Life 

32.81  Felony Murder 

32.811  Elements of this offense 

32.8111  In general 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶11-
24, 26. 

 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 
531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 
32.8141. 

32.8112  This is strict liability offense; 
no mental state required 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

32.8113  Causation element 

32.81131  In general 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

32.81132  Satisfied by causal 
connection between 
commission of felony and 
death 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶11-
24. 

32.81133  Does not require that 
defendant's own personal 
conduct was substantial 
factor in producing death 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶11-
24. 
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32.8114  While committing or 
attempting to commit 

 For cases dealing with this subject, see sec. 
32.8164. 

32.812  Charging this offense 

32.8121  Party to underlying felony 
should be charged as principal 
to murder occurring as result of 
that felony, not as party to 
crime of felony murder 

32.81211  In general 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶25. 

 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 
643 N.W.2d 526, 2001 Term WCA-280, at ¶4. 

32.81212  But charging party to crime 
of felony murder can be 
harmless error 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶25. 

32.813  Instructing on this offense and 
lesser-included offenses 

32.8131  Instructing on this offense as 
lesser-included offense 

32.81311  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

32.8132  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

32.81321  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362. 

32.814  Sufficiency of evidence to convict 

 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 
531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 
32.8141. 

32.815  Attempt to commit this offense 

32.8151  Crime of attempted felony 
murder does not exist 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶29. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

32.816  Other matters 

32.8161  Defendant liable for felony 
murder when defendant 
participates with accomplice in 
designated felony and 
accomplice kills pursuing 
officer during course of felony 

 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 
531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 
32.8141. 

32.8162  Defendant liable for felony 
murder when co-felon is killed 
by the intended felony victim 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

32.8163  Defendant liable for felony 
murder when one of the 
intended victims shoots and 
kills another of the intended 
victims 

 State v. Rivera, 184 Wis. 2d 485, 516 N.W.2d 391 
(1994): 1993 Term, p. 32-11, sec. 32.8143. 

32.8164  Scope of "while committing or 
attempting to commit" 
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32.81641  Encompasses immediate 
flight from felony 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

32.81642  Includes acts taken to 
facilitate perpetrator's 
escape 

 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 
531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 
32.8141. 

32.8165  Party to the crime 

32.81651  Person convicted of felony 
as party to the crime 
becomes principal to 
murder occurring as result 
of that crime 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

32.8166  Cannot convict of, and punish 
for, both felony murder and 
underlying felony 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26. 

32.8167  Nature of this offense 

32.81671  Is stand-alone unclassified 
crime 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶1-24. 

32.81672  Is not penalty 
enhancement 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶1-24. 

32.8168  Penalty or punishment for 
offense 

32.81681  Because this offense is 
stand-alone unclassified 
crime, maximum term of 
initial confinement under 
truth-in-sentencing is 37 
years and 6 months (under 
1999-2000 versio of 
statutes) and 26 years and 3 
months (under 2001-02 
version of statutes) 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶1-24. 

32.82  Abortion (in violation of Wis. Stat. § 
940.04) (feticide) 

32.821  Constitutionality of statute creating 
this offense 

32.8211  In general 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

 Stenberg v. Carhart, 120 S. Ct. 2597 (2000): 1999 
Term, p. 32-9, sec. 32.841. 

 Planned Parenthood v. Casey, 112 S. Ct. 2791 
(1992): 1991 Term, p. 32-2, sec. 32.411. 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 

 For other cases dealing with this subject, see sec. 
32.411. 

32.8212  Severability of invalid portions 
of abortion statute from valid 
portions 

 For cases dealing with this subject, see sec. 
32.8241. 

32.822  Scope and reach of this offense in 
general 

32.8221  This offense proscribes 
feticide, the intentional causing 
of death of an unborn quick 
child by violently assaulting 
the unborn child's mother 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 
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32.823  This offense not impliedly 
repealed by enactment of the 
offense of abortion in violation of 
Wis. Stat. § 940.15 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 

32.824  Other matters 

32.8241  Severability of invalid portions 
of abortion statute from valid 
portions 

 Leavitt v. Jane L., 116 S. Ct. 2068 (1996): 1995 
Term, p. 47-6, sec. 47.494. 

32.825  Related matters 

32.8251  Wisconsin statutory provision 
requiring parental consent 
prior to abortion and 
prescribing judicial waiver 
procedure (Wis. Stat. § 48.375) 

 For cases dealing with this subject, see sec. 
47.892. 

32.83  Abortion (in violation of Wis. Stat. § 
940.15) 

32.831  Constitutionality of statute creating 
this offense 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 

32.832  Related matters 

32.8321  Wisconsin statutory provision 
requiring parental consent 
prior to abortion and 
prescribing judicial waiver 
procedure (Wis. Stat. § 48.375) 

 For cases dealing with this subject, see sec. 
47.892. 

32.84  Partial-Birth Abortion (in violation of 
Wis. Stat. § 940.16) 

32.841  Constitutionality of statute creating 
this offense 

 Gonzales v. Carhart, 127 S. Ct. 1610 (2007). 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

 Stenberg v. Carhart, 120 S. Ct. 2597 (2000): 1999 
Term, p. 32-9, sec. 32.841. 

32.842  Related matters 

32.8421  Wisconsin statutory provision 
requiring parental consent 
prior to abortion and 
prescribing judicial waiver 
procedure (Wis. Stat. § 48.375) 

 For cases dealing with this subject, see sec. 
47.892. 

32.85  Assisting Suicide 

32.851  Constitutionality of statute creating 
this offense 

 Vacco v. Quill, 117 S. Ct. 2293 (1997): 1996 Term, 
p. 32-5, sec. 32.831. 

 Washington v. Glucksberg, 117 S. Ct. 2258 (1997): 
1996 Term, p. 32-5, 32.831. 

32.86  Mutilating Or Hiding A Corpse 

32.861  Elements of this offense 

32.8611  In general 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶78. 

32.8612  "Hides" 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶25. 

32.862  Sufficiency of evidence to convict 

32.8621  Sufficiency to prove that 
defendant "hid" corpse 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶24-26. 

32.87  Other Crimes 
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Chapter 33  
Crimes Against Bodily Security 
 
 
 
33.1  Crimes Involving Battery 

33.11  Simple Battery: Causing Bodily Harm 
With Intent To Cause Bodily Harm 

33.111  Elements of this offense 

33.1111  In general 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

33.1112  Bodily harm 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

33.112  Admission of evidence 

33.1121  Evidence not limited to acts 
alleged in complaint 

 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 

33.113  Sufficiency of evidence to establish 
factual basis for guilty plea to this 
offense 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 33.112. 

33.114  Instructing on this offense and 
lesser-included offenses 

33.1141  Instructing on this offense as 
lesser-included offense 

33.11411  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶78-90. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7 
(1985): 1984 Term, p. 188, sec. 12.3121. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 
(Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31. 

 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 
411 (Ct. App. 1985): 1985 Term, p. 175, sec. 12.3322. 

 State v. Richards, 118 Wis. 2d 414, 347 N.W.2d 906 
(Ct. App. 1984): 1983 Term, p. 220, sec. 12.3211. 

33.11412  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

33.115  Other matters 

33.1151  Appropriate unit of 
prosecution 

33.11511  In general 

 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 
(1982): 1982 Term, p. 75, sec. 4.681. 

33.11512  Propriety of charging 
multiple acts of battery as 
one continuing offense 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

33.1152  No need for jury unanimity as 
to specific act of battery when 
offense continuous 
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 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 

33.1153  Successive prosecution for this 
offense after acquittal of more 
serious battery offense does not 
violate either double jeopardy 
or statutory prohibition on 
successive prosecutions 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

33.1154  Inmate's throwing urine in face 
of guard or fellow inmate does 
not, in itself, constitute bodily 
harm; it does, however, 
constitute bodily harm if victim 
testifies he suffered pain, e.g., 
burning in eyes 

 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. 
App. 1999): 1999 Term, p. 33-1, sec. 31.112. 

33.12  Substantial Battery: Causing 
Substantial Bodily Harm With Intent 
To Cause Bodily Harm 

33.13  Substantial Battery: Causing 
Substantial Bodily Harm With Intent 
To Cause Substantial Bodily Harm 

33.131  Instructing on lesser-included 
offenses in prosecutions for this 
offense 

33.1311  Offenses that are lesser-
included offenses of this 
offense 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

33.132  Other matters 

33.1321  After acquittal of this offense, 
defendant may be prosecuted 
for simple battery without 
violating either double 
jeopardy or statutory 
prohibition on successive 
prosecutions 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

33.14  Intermediate Battery: Causing Great 
Bodily Harm With Intent To Cause 
Bodily Harm 

33.141  Elements of this offense 

33.1411  Causation element 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

33.142  Instructing on lesser-included 
offenses in prosecutions for this 
offense 

33.1421  Offenses that are and are not 
lesser-included offenses of this 
offense 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

33.1422  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense instruction 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 
(Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222. 

33.143  Other matters 

33.1431  Appropriate unit of 
prosecution 

33.14311  Propriety of charging 
multiple acts of battery as 
one continuing offense 

 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 
(1996): 1995 Term, p. 33-1, sec. 33.1211. 

33.15  Aggravated Battery: Causing Great 
Bodily Harm With Intent To Cause 
Either Substantial Bodily Harm Or 
Great Bodily Harm 

33.151  Elements of this offense 

33.1511  In general 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶49. 
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 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶7. 

33.1512  Great bodily harm 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶6-10. 

 For cases dealing generally with what 
constitutes great bodily harm, see sec. 31.532. 

33.152  Probable cause to believe this 
offense committed 

33.1521  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 112, sec. 11.331. 

33.153  Admission of evidence 

33.1531  Evidence not limited to acts 
alleged in complaint 

 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 

33.154  Instructing on this offense and 
lesser-included offenses 

33.1541  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

33.15411  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶78-90. 

 State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7 
(1985): 1984 Term, p. 188, sec. 12.3121. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶45-49. 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶1-18. 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 31-3, sec. 31.381. 

 State v. Richards, 118 Wis. 2d 414, 347 N.W.2d 906 
(Ct. App. 1984): 1983 Term, p. 220, sec. 12.3211. 

33.15412  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶50-54. 

33.1542  Instructing on this offense as 
lesser included offense 

33.15421  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 
(Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21. 

33.1543  Instructing on this offense as 
charged offense 

33.15431  In general 

33.15432  Instructing on "great 
bodily harm" 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶6-10. 

33.155  Sufficiency of evidence to convict 

33.1551  In general 

33.1552  Sufficiency to show intent to 
cause great bodily harm 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶50-54. 

33.156  Other matters 

33.1561  Other matters 

33.15611  No need for jury unanimity 
as to specific act of battery 
when offense continues 

 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 
781 (1985): 1984 Term, p. 172, sec. 10.81. 
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33.15612  May prosecute for this 
offense and for recklessly 
endangering safety based 
on single course of conduct 
without violating double 
jeopardy or creating 
multiplicitous charge 

 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 
660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21. 

33.16  High Risk Battery: Causing Bodily 
Harm With Substantial Risk (Formerly 
"High Probability") Of Great Bodily 
Harm 

33.161  Constitutionality of statute creating 
this offense 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 33-1, sec. 33.113. 

33.162  Elements of this offense 

33.1621  In general 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶53. 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 33-1, sec. 33.113. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶16. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

33.163  Instructing on this offense and 
lesser-included offenses 

33.1631  Instructing on this offense as 
lesser-included offense 

33.16311  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶47-110. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-
20. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

33.1632  Instructing on lesser-included 
offenses in prosecution for this 
offense 

33.16321  Offenses that are, and are 
not lesser-included 
offenses of this offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶47-110. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-
20. 

33.164  Sufficiency of evidence to convict 

33.1641  In general 

 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 
(1988): 1987 Term, p. 33-1, sec. 33.113. 

33.1642  Sufficiency to show "high 
probability of great bodily 
harm" 

 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 
(Ct. App. 1995): 1995 Term, p. 33-4, sec. 33.1411. 

33.165  Other matters 

33.1651  Double jeopardy does not bar 
conviction of both this offense 
and burglary/battery based on 
same conduct 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

33.17  Battery To An Unborn Child 

33.18  Battery; Special Circumstances (Wis. 
Stat. § 940.20) 

33.181  Battery by prisoners (Wis. Stat. § 
940.20(1)) 

33.1811  Constitutionality of statute 
creating this offense 
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33.18111  Consistency of holding 
that NGI acquittee is 
prisoner for purposes of 
this crime with 
requirements of equal 
protection clause 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411. 

33.1812  Elements of this offense 

33.18121  In general 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶53. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶16. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.111. 

 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 
287 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.331. 

33.18122  Confinement to state 
prison 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 
33.1112. 

33.18123  Prisoner: in general 

 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 
584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 
33.12112. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

33.18124  Prisoner: juvenile 
delinquent committed to 
juvenile institution is 
prisoner 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

33.18125  Prisoner: person committed 
to mental institution upon 
finding of NGI is prisoner 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

33.18126  Prisoner: probationer who 
violates condition of 
probation and who, as a 
result, is taken into custody 
under an apprehension 
request is prisoner 

 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 
584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 
33.12112. 

33.1813  Admission of evidence 

33.18131  Testimony of pharmacist 
regarding effect of 
medication defendant had 
taken to show he lacked 
intent to harm or felt need 
to defend himself 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 
33.1121. 

33.18132  Evidence that defendant, 
after biting victim, said, 
"I've got AIDS and now 
you've got it" 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 
33.1122. 

33.1814  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

33.18141  Offenses that are, and are 
not, lesser-included 
offenses of this offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶47-110. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-
20. 

 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 
584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 
33.12112. 
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33.18142  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 
584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 
33.12112. 

33.1815  Instructing on this offense as 
lesser-included offense 

33.18151  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 
N.W.2d 1, at ¶47-110. 

 State v. Davison, 2002 WI App 109, 255 Wis. 2d 
715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-
20. 

33.1816  Other matters 

33.18161  Defenses to this offense 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 40-1, sec. 40.34. 

33.182  Battery by persons subject to 
certain injunctions (Wis. Stat. § 
940.20(1m)) 

33.183  Battery to law enforcement officers 
and fire fighters (Wis. Stat. § 
940.20(2)) 

33.1831  Elements of this offense 

33.18311  In general 

 State v. Barrett, 96 Wis. 2d 174, 291 N.W.2d 498 
(1980): 1979 Term, p. 147, sec. 11.341. 

33.18312  In official capacity: in 
general 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶10-14. 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-14. 

33.18313  In official capacity:  law 
enforcement officer need 
not be acting "lawfully" for 
what he or she does to be 
done in officer's "official 
capacity" 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶10-14. 

33.18314  In official capacity:  officer 
acting outside his or her 
jurisdiction is not acting in 
"official capacity" 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶12. 

33.18315  Officer's "acting lawfully" 
is not element of this 
offense 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶12. 

33.1832  Sufficiency of evidence to 
convict 

 State v. Barrett, 96 Wis. 2d 174, 291 N.W.2d 498 
(1980): 1979 Term, p. 147, sec. 11.341. 

33.184  Battery to probation, extended 
supervision and parole agents and 
aftercare agents (Wis. Stat. § 
940.20(2m)) 

33.185  Battery to jurors (Wis. Stat. § 
940.20(3)) 

33.1851  Elements of this offense 

 McLeod v. State, 85 Wis. 2d 787, 271 N.W.2d 157 
(Ct. App. 1978): 1978 Term, p. 111, sec. 11.321. 

33.186  Battery to public officers (Wis. Stat. 
§ 940.20(4)) 

33.187  Battery to technical college district 
or school district officers and 
employees (Wis. Stat. § 940.20(5)) 

33.188  Battery to public transit vehicle 
operator, driver or passenger (Wis. 
Stat. § 940.20(6)) 
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33.189  Battery to emergency medical care 
providers (Wis. Stat. § 940.20(7)) 

33.19  Battery Or Threat To Particular Persons 

33.191  Battery or threat to witnesses (Wis. 
Stat. § 940.201) 

33.1911  Elements of this offense 

33.19111  In general 

 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 
308, 668 N.W.2d 346, at ¶19. 

33.1912  Probable cause to believe this 
offense committed 

33.19121  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 
308, 668 N.W.2d 346, at ¶20-23. 

33.192  Battery or threat to judge (Wis. Stat. 
§ 940.203) 

33.1921  Constitutionality of statute 
creating this offense 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶16-31. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶13. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

33.1922  Elements of this offense 

33.19221  In general 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶33. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

33.19222  Must be "true threat," not 
idle talk, jest, exaggerated 
political comment, 
hyperbole, jest, innocuous 
talk, expression of political 
views, or other similarly 
protected speech 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶16-46. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶13. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

33.1923  Instructing on this offense 

33.19231  Instructing on requirement 
that there be a "true threat" 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶32-46. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

33.1924  Sufficiency of evidence to 
convict 

33.19241  In general 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶48. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

33.19242  Sufficiency to show "true 
threat" 

 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 
N.W.2d 762, 2000 Term WSC-86, at ¶48. 

 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 
313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 
33.13122. 

33.193  Battery or threat to Department of 
Revenue employe (Wis. Stat. § 
940.205) 

http://www.wicourts.gov/html/ca/02/02-2923.htm�
http://www.wicourts.gov/html/ca/02/02-2923.htm�
http://www.wicourts.gov/html/sc/99/99-1924.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31483�
http://www.wicourts.gov/html/ca/99/99-1924.htm�
http://www.wicourts.gov/html/sc/99/99-1924.htm�
http://www.wicourts.gov/html/ca/99/99-1924.htm�
http://www.wicourts.gov/html/sc/99/99-1924.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31483�
http://www.wicourts.gov/html/ca/99/99-1924.htm�
http://www.wicourts.gov/html/sc/99/99-1924.htm�
http://www.wicourts.gov/html/ca/99/99-1924.htm�
http://www.wicourts.gov/html/sc/99/99-1924.htm�
http://www.wicourts.gov/html/ca/99/99-1924.htm�
http://www.wicourts.gov/html/sc/99/99-1924.htm�
http://www.wicourts.gov/html/ca/99/99-1924.htm�


33-8 

33.194  Battery or threat to Department of 
Commerce or Department of 
Workforce Development employe 
(Wis. Stat. § 940.207) 

33.2  Crimes Involving Sexual Activity 

33.21  Sexual Assault 

33.211  Constitutionality of statute creating 
this offense 

33.2111  In general 

 Robinson v. Pennsylvania, 102 S. Ct. 2898 (1982): 
1981 Term, p. 154, sec. 12.311. 

 Whidden v. New York, 102 S. Ct. 75 (1981): 1981 
Term, p. 154, sec. 12.311. 

 Michael M. v. Superior Court, 101 S. Ct. 1200 
(1981): 1980 Term, p. 96, sec. 8.431. 

 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 
(1981): 1981 Term, p. 155, sec. 12.311. 

 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 
(1981): 1980 Term, p. 131, sec. 12.311. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 183, sec. 12.311. 

 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 
(Ct. App. 1981): 1981 Term, p. 154, sec. 12.311. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 130, sec. 12.311. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 131, sec. 12.311. 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 145, sec. 11.3111. 

 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 
N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 112, sec. 
11.351. 

33.2112  Constitutionality of 
prohibition on sexual 
intercourse "with a person who 
the defendant knows is 
unconscious" 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 33-2, sec. 33.2111. 

33.2113  Constitutionality of lack of 
requirement of intent in 
assaults involving sexual 
intercourse 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

33.2114  Constitutionality of 
prohibition on sexual contact or 
intercourse "with a person who 
suffers from a mental illness or 
deficiency which renders that 
person temporarily or 
permanently incapable of 
appraising the person's 
conduct" 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

33.212  Elements of this offense 

33.2121  In general 

33.21211  In general 

 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 
(1981): 1981 Term, p. 155, sec. 12.312. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 131, sec. 12.312. 

 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 
(1981): 1980 Term, p. 131, sec. 12.311. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 26-3, sec. 26.411. 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 220, sec. 
12.3171. 
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 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 218, sec. 12.311. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 187, sec. 12.3153. 

 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 
(Ct. App. 1981): 1981 Term, p. 154, sec. 12.311. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 131, sec. 12.312. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 131, sec. 12.312. 

33.21212  Elements of violation of 
Wis. Stat. § 940.225(2)(a) in 
general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶22. 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶14. 

33.21213  Elements of violation of 
Wis. Stat. § 940.225(2)(c) in 
general 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

33.2122  By use or threat of force or 
violence 

33.21221  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶22-25. 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶59. 

 State v. Bonds, 165 Wis. 2d 27, 477 N.W.2d 265 
(1991): 1991 Term, p. 33-1, sec. 33.2112. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 33-4, sec. 33.2132. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

33.21222  Includes forcible contact or 
force used as means of 
making sexual contact; 
element is satisfied 
whether force is used or 
threatened as part of sexual 
contact itself or whether it 
is used or threatened 
before sexual contact 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶24. 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶59. 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶15. 

33.21223  Use or threat of force or 
violence on prior occasion 
may be sufficient to satisfy 
this element 

 For cases dealing with this subject, see sec. 
33.21722. 

33.21224  Grabbing and hugging 
victim tightly may 
constitute force or violence 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶23-24. 

33.2123  By use or threat of use of 
dangerous weapon 

33.21231  In general 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123. 

33.21232  Dog can be a dangerous 
weapon 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

33.2124  Without consent 

33.21241  In general 
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 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶31. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶28. 

 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 
(1979): 1978 Term, p. 112, sec. 11.352. 

 State v. Simpson, 125 Wis. 2d 375, 373 N.W.2d 673 
(Ct. App. 1985): 1985 Term, p. 170, sec. 12.3121. 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 145, sec. 11.3121. 

33.21242  This element does not 
require victim to resist 
assault 

 For cases dealing with this subject, see sec. 
33.2125. 

33.21243  Use of sexual-assault 
definition of consent for 
purposes of other crimes 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶32. 

33.2125  Physical resistence is not 
element of this offense 

 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 
(1999): 1998 Term, p. 1-20, sec. 1.42533. 

 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 
(Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622. 

33.2126  Sexual contact 

33.21261  In general 

 For cases dealing with this subject, see sec. 
31.5532. 

33.21262  Touching must be for 
purpose of sexual arousal 
or gratification: in general 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶13-21. 

33.21263  Touching must be for 
purpose of sexual arousal 
or gratification: does not 
require proof of sexual 
maturity of defendant 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶16. 

33.21264  Sexual contact includes 
touching permitted or 
allowed by defendant 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521. 

33.21265  Definition of "vagina" 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 171, sec. 12.3141. 

33.2127  Sexual intercourse 

33.21271  In general 

 For cases dealing with this subject, see sec. 
31.5531. 

33.21272  Fellatio 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112. 

 For cases dealing with this subject, see sec. 
31.5533. 

33.21273  Cunnilingus 

 For cases dealing with this subject, see sec. 
31.5539. 

33.2128  Intent element of offense 

33.21281  Intent not required when 
assault involves sexual 
intercourse 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

33.21282  Intent required when 
assault involves sexual 
contact 
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 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

33.2129  Other elements of this offense 

33.21291  Causes great bodily harm 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

33.21292  Victim's unconsciousness 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 33-2, sec. 33.2133. 

33.21293  Aiding and abetting that 
renders what would 
otherwise be second-
degree sexual assault first-
degree sexual assault 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123. 

33.21294  Element of violation of 
Wis. Stat. § 940.225(2)(g) 
that defendant be 
employee of facility or 
program specified in 
statute:  "inpatient health 
care facility" includes only 
those facilities that are 
licensed or approved by 
DHFS 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶1-21. 

33.21295  Element of violation of 
Wis. Stat. § 940.225(2)(g) 
that defendant be 
employee of facility or 
program specified in 
statute:  must defendant-
employee's conduct occur 
"within scope of 
employment" to satisfy this 
element? 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶20. 

33.21296  Element of violation of 
Wis. Stat. § 940.225(2)(h) 
that defendant be 
"correctional staff 
member":  "correctional 
staff member" does not 
include sheriff's deputy 
assigned to work as bailiff 
in courthouse, who brings 
inmates from correctional 
institution to courthouse 

 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 
619, 721 N.W.2d 527, at ¶1-12. 

33.21297  If victim of assault is dead, 
must state prove that 
defendant caused death of 
victim as part of sequence 
of events during which 
assault occurred? court of 
appeals' answer: yes; 
supreme court's answer: no 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶1-38. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶1-15. 

33.213  Probable cause to believe this 
offense committed 

33.2131  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 
322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441. 

 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 
280 (Ct. App. 1989): 1989 Term, p. 33-2, sec. 
33.2111. 

33.214  Charging this offense 

33.2141  Sufficiency of charging 
document in general 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 
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33.2142  Sufficiency of charging 
document with respect to time 
of offense 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 6-2, sec. 6.143. 

 State v. R.A.R., 148 Wis. 2d 408, 435 N.W.2d 315 
(Ct. App. 1988): 1988 Term, p. 6-1, sec. 6.142. 

 State v. Sirisun, 90 Wis. 2d 58, 279 N.W.2d 484 
(Ct. App. 1979): 1978 Term, p. 16, sec. 2.521. 

33.2143  Sufficiency of complaint 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 43, sec. 2.342. 

33.2144  Sufficiency of information 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.451. 

33.2145  Amending information 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 6-17, sec. 6.561. 

33.2146  When acts of sexual assault 
were committed during short 
period of time and as such were 
part of one continuous criminal 
transaction, they may be 
charged together as one offense 

 For cases dealing with this subject, see sec. 
33.21836. 

33.215  Admission of evidence 

33.2151  In general 

 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 
(1983): 1983 Term, p. 108, sec. 5.141. 

33.2152  Matters relating to 
admissibility of evidence 
covered elsewhere in this book 

33.21521  In general 

 For cases dealing generally with the 
admissibility of particular evidence in a sexual 
assault prosecution after considering the question 
of relevancy and its counterweights, see sec. 
13.361. 

33.21522  Evidence barred by rape 
shield law 

 For cases dealing with this subject, see sec. 20.83. 

33.21523  Prior sexual conduct of 
victim 

 For cases dealing with this subject, see sec. 
13.3611. 

 For cases dealing with the cross-examination of 
a victim regarding the victim's prior sexual 
conduct, see sec. 16.15. 

 For cases dealing with constitutional limitations 
on the exclusion of evidence relating to the victim's 
prior sexual conduct, see secs. 27.33 and 28.52. 

 For cases dealing with the admission of prior 
sexual conduct between the defendant and the 
victim for the purpose of determining whether 
victim consented to alleged sexual intercourse or 
contact, see sec. 33.21551. 

33.21524  Post-assault conduct of 
sexual assault victim 

 For cases dealing with this subject, see secs. 
18.257 and 20.8422. 

33.21525  Rape trauma syndrome 

 For cases dealing with this subject, see sec. 
18.731. 

33.21526  Child sexual assault and 
incest victim syndrome 

 For cases dealing with this subject, see sec. 
18.732. 

33.21527  Expert testimony on 
traumatization of sexual 
assault victim's memory 

 For cases dealing with this subject, see sec. 
18.2581. 

33.21528  Expert testimony on lack of 
physical evidence in sexual 
assault case 

 For cases dealing with this subject, see sec. 
18.2591. 
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33.21529  Expert testimony on 
percent of child sexual 
assault accusations that are 
fabricated 

 For cases dealing with this subject, see sec. 
18.2592. 

33.2153  Matters relating to 
admissibility of evidence 
covered elsewhere in this book 
(cont'd) 

33.21531  Evidence challenged as 
irrelevant because its 
probative value is 
outweighed by 
countervailing factors 

 For cases dealing with this subject, see sec. 
13.361. 

33.21532  Other acts evidence 

 For cases dealing with this subject, see chapter 
14. 

33.2154  Expert testimony regarding 
psychosexual maturity of 
defendant 

 For cases dealing with this subject, see sec. 
18.2583. 

33.2155  Admission of prior sexual 
conduct between defendant 
and victim 

33.21551  For the purpose of 
determining whether the 
victim consented to alleged 
sexual intercourse or 
contact 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

33.21552  For the purpose of 
establishing motive for 
allegedly false accusation 
of sexual assault 

 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 
(1998): 1997 Term, p. 13-6, sec. 13.3613. 

 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 
(Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613. 

33.2156  Admission of prior sexual 
assault 

33.21561  To establish alternative 
source of child-victim's 
knowledge of sexual 
matters 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

33.21562  To show alternative source 
of injury alleged to have 
been caused by assault 
being tried 

 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 
(1998): 1997 Term, p. 28-2, sec. 28.521. 

33.2157  Particular evidence 

33.21571  Semen-stained blanket 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 80, sec. 5.141. 

33.21572  Victim's statement that she 
did not want defendant to 
go to jail 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 62, sec. 5.133. 

33.21573  Hospital records 

 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 
834 (Ct. App. 1979): 1979 Term, p. 106, sec. 8.811. 

33.21574  Videotaped statements of 
children 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611. 

 For cases dealing generally with the 
admissibility of videotaped statements of children, 
see sec. 15.64. 

33.21575  Hearsay statements of 
child-victim 
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 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 15-3, sec. 15.31. 

 For cases dealing with the admissibility of 
hearsay statements of child-victims, see sec. 15.63. 

33.21576  Admission of prior sexual 
conduct between the 
defendant and the victim 
for the purpose of 
determining whether 
victim consented to alleged 
sexual intercourse or 
contact 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

33.216  Instructing on this offense and 
lesser-included offenses 

33.2161  Instructing on this offense as 
charged offense 

33.21611  Content of instruction 

 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 
(1988): 1987 Term, p. 8-16, sec. 8.6811. 

 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 
(1981): 1981 Term, p. 155, sec. 12.311. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 58, sec. 4.62. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 26-3, sec. 26.411. 

 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. 
App. 1981): 1980 Term, p. 131, sec. 12.314. 

33.21612  Instructing on sexual 
contact with vagina 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 171, sec. 12.3141. 

33.21613  Instructing on consent 
element 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 146, sec. 11.3151. 

33.21614  Instructing on element of 
causing great bodily harm 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

33.21615  Instructing on what 
constitutes sexual contact 

 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 
(Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521. 

33.21616  Need for instruction telling 
jurors they must be 
unanimous about specific 
act that forms basis for 
each count when numerous 
counts charged and 
numerous instances of 
sexual assault testified to 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

33.21617  Propriety of instruction 
that jury should not 
consider evidence of prior 
sexual conduct between the 
defendant and the victim 
in determining whether 
victim consented to alleged 
sexual intercourse or 
contact 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151. 

33.21618  When penetration 
accomplished by object 
other than penis, it is error 
to instruct jury that 
"emission of semen is not 
required, but may occur" 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶75. 

33.21619  Instructing on meaning of 
"cunnilingus" 
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 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶9-21. 

33.2162  Instructing on this offense as 
lesser-included offense 

33.21621  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Simpson, 125 Wis. 2d 375, 373 N.W.2d 673 
(Ct. App. 1985): 1985 Term, p. 69, sec. 4.523. 

33.2163  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

33.21631  Offenses that are lesser-
included offenses of this 
offense 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 132, sec. 12.3151. 

 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 
(Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31. 

 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 
834 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132. 

33.21632  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123. 

33.21633  Second-degree sexual 
assault as lesser-included 
offense of first-degree 
sexual assault 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 69, sec. 4.523. 

33.21634  When evidence leaves 
sufficient doubt about 
first-degree sexual assault 
to permit instruction on 
second-degree sexual 
assault 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 69, sec. 4.523. 

33.21635  When evidence in 
prosecution for second-
degree sexual assault 
provides basis for 
instruction on third-degree 
sexual assault 

 State v. Simpson, 125 Wis. 2d 375, 373 N.W.2d 673 
(Ct. App. 1985): 1985 Term, p. 69, sec. 4.523. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 219, sec. 12.315. 

33.21636  When evidence leaves 
sufficient doubt about 
sexual assault to permit 
instruction on child abuse 
or battery 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 187, sec. 12.3153. 

33.217  Sufficiency of evidence to convict 

33.2171  In general 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 132, sec. 12.316. 

 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 
(Ct. App. 1993): 1993 Term, p. 33-5, sec. 33.216. 

 State v. Wachsmuth, 166 Wis. 2d 1014, 480 
N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 19-1, 
sec. 19.131. 

 State v. Stark, 162 Wis. 2d 537, 470 N.W.2d 317 
(Ct. App. 1991): 1990 Term, p. 33-2, sec. 33.214. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 19-1, sec. 19.131. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 19-3, sec. 19.131. 

 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 
(Ct. App. 1983): 1983 Term, p. 119, sec. 5.73. 

 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 
(Ct. App. 1983): 1982 Term, p. 93, sec. 5.781. 

 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 
511 (Ct. App. 1982): 1982 Term, p. 187, sec. 12.316. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 132, sec. 12.316. 
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33.2172  Sufficiency to show "by use or 
threat of force or violence" 

33.21721  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶23-25. 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶55-65. 

 State v. Bonds, 165 Wis. 2d 27, 477 N.W.2d 265 
(1991): 1991 Term, p. 33-1, sec. 33.2112. 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶13-17. 

 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 
(Ct. App. 1986): 1986 Term, p. 228, sec. 12.3221. 

33.21722  Use or threat of force or 
violence on prior occasion 
may be sufficient to satisfy 
this element 

 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 
663 N.W.2d 351, at ¶15. 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 33-4, sec. 33.2132. 

33.21723  Grabbing and hugging 
victim tightly may 
constitute force or violence 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶23-24. 

33.2173  Sufficiency to show "for the 
purpose of . . . sexually 
arousing or gratifying the 
defendant" 

 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 
(Ct. App. 1987): 1986 Term, p. 228, sec. 12.3222. 

33.2174  Sufficiency to show "by use or 
threat of use of dangerous 
weapon" 

33.21741  In general 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123. 

33.21742  Dog can be dangerous 
weapon 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

33.2175  Sufficiency to show that sexual 
assault occurred 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173. 

33.2176  Sufficiency to show that victim 
suffered from mental illness or 
deficiency which rendered 
victim incapable of appraising 
his or her conduct 

33.21761  In general 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶1-23. 

33.21762  Expert testimony not 
necessary to make this 
showing 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶1-23. 

33.2177  Sufficiency to show that 
defendant knew that victim 
suffered from mental illness or 
deficiency which rendered 
victim incapable of appraising 
his or her conduct 

 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 
243, 689 N.W.2d 684, at ¶24-25. 

33.2178  Sufficiency to show sexual 
intercourse or contact 

33.21781  Sufficiency to show sexual 
intercourse 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6221. 

 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 
834 (Ct. App. 1979): 1979 Term, p. 146, sec. 11.3162. 
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33.21782  Sufficiency to show 
touching of vagina 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 171, sec. 12.3141. 

33.21783  Cannot sustain verdict on 
basis of sufficient evidence 
to prove type of sexual 
intercourse or contact on 
which jury was not 
instructed 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

33.2179  Sufficiency as to other matters 

33.21791  Sufficiency to show that 
victim was unconscious; 
unconsciousness includes 
loss of awareness caused 
by sleep 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 33-2, sec. 33.2133. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 33-3, sec. 33.214. 

33.21792  Sufficiency to show that 
assaulter was "aided and 
abetted" by another person 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123. 

33.21793  Sufficiency of evidence as 
to potential theories of 
guilt 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

33.21794  Sufficiency to show that 
victim was alive when 
sexual assault occurred 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173. 

33.21795  Sufficiency to show lack of 
consent 

 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 
(1979): 1978 Term, p. 113, sec. 11.353. 

 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 
(Ct. App. 1979): 1979 Term, p. 146, sec. 11.3161. 

33.218  Sufficiency of evidence to establish 
factual basis to support guilty plea 

33.2181  Sufficiency to establish factual 
basis for allegation that 
"cunnilingus" occurred 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶9-21. 

33.219  Other matters 

33.2191  Appropriate unit of 
prosecution 

33.21911  In general 

 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 
(1997): 1996 Term, p. 33-1, sec. 33.2122. 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 
(1992): 1991 Term, p. 29-1, sec. 29.21. 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 33-3, sec. 33.2151. 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 218, sec. 12.312. 

 State v. Lomagro, 113 Wis. 2d 582, 335 N.W.2d 583 
(1983): 1982 Term, p. 184, sec. 12.312. 

 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 
(1981): 1980 Term, p. 133, sec. 12.3172. 

 State v. Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 
(1980): 1979 Term, p. 145, sec. 11.313. 

 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 
582, 770 N.W.2d 744, at ¶11-12. 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶17-19. 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶9-
10. 
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 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 33-9, sec. 33.2191. 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Patricia A.M., 168 Wis. 2d 724, 484 
N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, 
sec. 33.2141. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21. 

 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 
322 (Ct. App. 1991): 1990 Term, p. 33-3, sec. 
33.2151. 

 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 
(Ct. App. 1987): 1987 Term, p. 6-4, sec. 6.171. 

 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 
848 (Ct. App. 1983): 1982 Term, p. 185, sec. 12.312. 

33.21912  Aggregating multiple 
assaults in single count 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

33.21913  Charging multiple assaults 
during one assaultive 
episode that are same in 
law but significantly 
different in fact 

 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 
582, 770 N.W.2d 744, at ¶11-12. 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 29-3, sec. 29.223. 

33.2192  Party to a crime 

33.21921  Aiding and abetting this 
offense 

 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 
N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 220, sec. 
12.3171. 

33.2193  Provision relating to "death of 
victim":  sexual assault statute 
applies whether victim is dead 
or alive at time of assault 

33.21931  Does this provision 
criminalize necrophilia 
generally? court of appeals' 
answer: no; supreme 
court's answer: yes 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶1-38. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶1-15. 

33.21932  If victim of assault is dead, 
state must prove that 
defendant caused death of 
victim as part of sequence 
of events during which 
assault occurred 

 For cases dealing with this subject, see sec. 
33.21297. 

33.21933  Under this provision, 
sexual assault statute 
criminalizes sexual contact 
or sexual intercourse with 
victim already dead at time 
of sexual activity, even 
when defendant did not 
cause victim's death 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶1-38. 

33.2194  Other and related matters 

33.21941  Rape shield law 

 For cases dealing with this subject, see sec. 20.83. 

33.21942  Ordering psychiatric 
examination of 
complaining witness 
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 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 47, sec. 3.93. 

 For cases dealing generally with the ordering of 
a psychiatric examination of a witness, see sec. 
20.345. 

33.21943  Need for sufficient 
specificity in verdict to 
identify act or alternative 
acts on which guilt is 
predicated 

 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 
191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 
33.2141. 

 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 
(Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256. 

33.21944  Defendant may properly 
be convicted of multiple 
counts of sexual assault 
based on single act that 
violates multiple sections 
of sexual assault statute 

 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 
(1992): 1991 Term, p. 29-1, sec. 29.21. 

 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 
(Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21. 

33.21945  Defendant's right to 
discovery of victim's 
mental health treatment 
records 

 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 
(Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922. 

 For cases dealing generally with this subject, see 
sec. 6.8921. 

33.21946  When acts of sexual assault 
were committed during 
short period of time and as 
such were part of one 
continuous criminal 
transaction, they may be 
charged together as one 
offense 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

33.21947  Sex offender reporting 
requirements 

 For cases dealing with this subject, see sec. 
47.872. 

33.22  Sexual Exploitation Of Children 

33.221  Constitutionality of statute creating 
this offense 

 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 
Term, p. 38-1, sec. 38.211. 

 Massachusetts v. Oakes, 109 S. Ct. 2633 (1989): 
1988 Term, p. 47-8, sec. 47.483. 

 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 
Term, p. 155, sec. 12.331. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221. 

33.222  Elements of this offense 

33.2221  In general 

33.2222  Importation 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 33-4, sec. 
33.2222. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 33-4, sec. 
33.2222. 

33.2223  Sexually explicit conduct 

33.22231  Lewd exhibition of genital 
or pubic area 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 33-5, sec. 33.2231. 

 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 
859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223. 

33.2224  Scienter 
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 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 33-4, sec. 33.2221. 

33.223  Charging this offense 

33.2231  Need for allegation of scienter 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 33-4, sec. 33.2221. 

33.224  Instructing on this offense and 
lesser-included offenses 

33.2241  Instructing on this offense as 
charged offense 

33.22411  Content of instruction: 
definition of "lewd" 

 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 
(1991): 1990 Term, p. 33-5, sec. 33.2231. 

33.225  Sufficiency of evidence to convict 

33.2251  In general 

33.2252  Lewd exhibition of genital or 
pubic area 

 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 
859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223. 

33.23  Sexual Exploitation By Therapist 

33.231  Constitutionality of statute creating 
this offense 

 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

33.232  Elements of this offense 

33.2321  In general 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶9. 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶17. 

33.2322  Professional therapist-
patient/client relationship 

33.23221  In general 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶1-26. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶5-12. 

 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

33.23222  Does not include teacher 
providing counseling to 
student that does not take 
place in a professional 
therapist-client 
relationship 

 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

33.23223  Effect of fact that victim-
client is acting as police 
agent to obtain 
incriminating evidence 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶1-26. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶5-12. 

33.233  Instructing on this offense and 
lesser include offenses 

33.2331  Instructing on this offense as 
charged offense 

33.23311  Content of instruction 

 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 
633, 702 N.W.2d 412, at ¶1-21. 

33.234  Sufficiency of evidence to convict 

33.2341  Sufficiency to prove 
professional therapist-
patient/client relationship 

33.23411  In general 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶1-26. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶5-12. 
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 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

33.23412  Does not include teacher 
providing counseling to 
student that does not take 
place in a professional 
therapist-client 
relationship 

 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

33.23413  Effect of fact that victim-
client is acting as police 
agent to obtain 
incriminating evidence 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶1-26. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶5-12. 

33.235  Other matters 

33.2351  Statute of limitations for this 
offense 

 For cases dealing with this subject, see sec. 
12.322. 

33.2352  Appropriate unit of 
prosecution 

 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 
650 N.W.2d 850, 2002 Term WCA-32, at ¶21-26. 

33.24  Forced Viewing Of Sexual Activity 

33.3  Crimes Involving Injury 

33.31  Reckless Injury 

33.311  First-degree reckless injury to 
human being (formerly injury by 
conduct regardless of life) 

33.3111  Constitutionality of statute 
creating this offense 

 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 
(1978): 1978 Term, p. 110, sec. 11.311. 

33.3112  Elements of this offense 

33.31121  In general 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 33-10, sec. 33.31111. 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 133, sec. 12.331. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 79, sec. 11.2221. 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. 
App. 1983): 1982 Term, p. 176, sec. 12.1551. 

 Poston v. United States Fidelity and Guarantee Co., 
107 Wis. 2d 215, 320 N.W.2d 9 (Ct. App. 1982): 
1981 Term, p. 155, sec. 12.321. 

33.31122  "Human being" 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

33.31123  Utter disregard for human 
life 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

33.3113  Probable cause to believe this 
offense committed 

33.31131  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 
317 N.W.2d 458 (1982): 1981 Term, p. 27, sec. 2.545. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

33.3114  Admission of evidence 

 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 
(1979): 1978 Term, p. 54, sec. 5.223. 

33.3115  Instructing on this offense and 
lesser-included offenses 
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33.31151  Offenses of which this is 
and is not a lesser-included 
offense 

 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 
421 (1981): 1980 Term, p. 132, sec. 12.3151. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 133, sec. 12.3321. 

 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 
(1978): 1977 Term, p. 75, sec. 11.132. 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 
197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222. 

 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 
834 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132. 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 106, sec. 11.132. 

33.31152  Offenses that are lesser-
included offenses of this 
offense 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 75, sec. 11.132. 

33.31153  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 111, sec. 11.313. 

33.3116  Sufficiency of evidence to 
convict 

33.31161  In general 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 133, sec. 12.333. 

 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 
(1978): 1978 Term, p. 111, sec. 11.314. 

33.31162  Sufficiency to prove "utter 
disregard for human life" 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶31-44. 

33.3117  Other matters 

33.31171  Appropriate unit of 
prosecution 

 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 
N.W.2d 886, at ¶46-51. 

33.31172  This offense does not 
apply to pregnant woman 
who harms unborn child 
(e.g., by ingesting excessive 
amounts of alcohol) 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

33.312  First-degree reckless injury of 
unborn child 

33.3121  This offense does not apply to 
act by woman who is pregnant 
with unborn child 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

33.313  Second-degree reckless injury 

33.3131  Elements of this offense 

33.31311  In general 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶49. 

33.3132  Instructing on this offense as 
lesser-included offense 

33.31321  Offense of which this is 
and is not a lesser-included 
offense 

 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 
772 N.W.2d 188, at ¶45, 49. 

33.32  Injury By Negligent Handling Of 
Dangerous Weapon, Explosives Or Fire 
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33.321  Constitutionality of statute creating 
this offense 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

33.322  Elements of this offense 

33.3221  In general 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

33.3222  "Operating or handling" 

33.32221  In general 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

33.32222  Physical or temporal 
proximity to dangerous 
weapon not prerequisite to 
finding criminally 
negligent handling of 
dangerous weapon 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

33.3223  Dangerous weapon 

33.32231  In general 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

33.32232  Dog can be dangerous 
weapon if it was intended 
to be used as weapon 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

33.3224  "Negligent" 

33.32241  In general 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶12. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

33.32242  Criminal negligence is 
purely objective; no 
criminal intent required 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶12. 

 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 
(Ct. App. 1996): 1996 Term, p. 33-4, sec. 33.3221. 

33.323  Instructing on this offense and 
lesser-included offenses 

33.3231  Instructing on this offense as 
lesser-included offense 

33.32311  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 75, sec. 11.132. 

 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 
(Ct. App. 1993): 1993 Term, p. 31-3, sec. 31.381. 

33.324  Sufficiency of evidence to convict 

33.3241  Sufficiency to show "negligent" 
handling of dangerous weapon 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

33.3242  Sufficiency to prove "handling" 
of dangerous weapon 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 
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33.3243  Sufficiency to prove that item 
handled was "dangerous 
weapon" 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

33.325  Other matters 

33.3251  Defenses to this offense 

33.32511  Mistake is not a defense to 
this offense 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶12. 

 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 
(Ct. App. 1996): 1996 Term, p. 33-4, sec. 33.3221. 

33.33  Injury By Intoxicated Use Of Vehicle 
(i.e., While Under Influence Of 
Intoxicant Or With Prohibited Blood 
Alcohol Concentration) (Wis. Stat. § 
940.25(1)(a) and (b)) 

33.331  Constitutionality of statute creating 
this offense 

33.3311  Constitutionality of absence of 
requirement of causal 
connection between intoxicated 
condition of operator and 
injury 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶38. 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶18-19. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.281. 

33.3312  Constitutionality of 
proscription on having 0.1 
grams or more of alcohol in 210 
liters of breath 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-1, sec. 37.2111. 

33.3313  Constitutionality of placing 
burden of proof on defendant 
to establish affirmative defense 
that death would have occurred 
even in absence of intoxication 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151. 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331. 

33.332  Elements of this offense 

33.3321  In general 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3121. 

33.3322  Having 0.1 grams or more of 
alcohol in 210 liters of breath 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

33.3323  Under the influence of an 
intoxicant 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶1-59. 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 188, sec. 12.7625. 

33.3324  Prior convictions, etc., are 
element of crime when charge 
involves operation with blood 
alcohol concentration of .08 
percent or more 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

33.333  Probable cause to believe this 
offense committed 

33.3331  Sufficiency of showing of 
probable cause in complaint 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.3321. 

33.334  Admission of evidence 
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33.3341  Evidence that defendant asked 
for, but was denied, alternative 
test for blood alcohol 
concentration 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 210, sec. 13.6342. 

33.3342  Defendant's refusal to submit 
to blood alcohol test 

 For cases dealing with this subject, see sec. 
13.3621. 

33.3343  Blood test evidence 

 For cases dealing with this subject, see sec. 18.4. 

33.3344  Prior convictions are 
admissible to prove 
"prohibited alcohol 
concentration" element of 
crime when charge involves 
operation with blood alcohol 
concentration of .08 percent or 
more 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

33.335  Instructing on this offense and 
lesser-included offenses 

33.3351  Instructing on this offense as 
charged offense 

33.33511  Content of instruction in 
general 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 188, sec. 12.7625. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 227, sec. 12.3141. 

33.33512  Instructing on meaning of 
"materially impaired" in 
definition of "under the 
influence of an intoxicant" 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶1-59. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶1-20. 

33.33513  Instructing on meaning of 
"under the influence of an 
intoxicant" 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶1-59. 

33.3352  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

33.33521  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3141. 

33.3353  Instructing on presumption of 
intoxication from blood-alcohol 
content 

 For cases dealing with this subject, see sec. 
8.5316. 

33.336  Other matters 

33.3361  Appropriate unit of 
prosecution 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 226, sec. 12.284. 

33.3362  Defenses to this offense 

33.33621  Defense that death would 
have occurred even in 
absence of intoxication: 
constitutionality of placing 
burden of proof for this 
defense on the defendant 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151. 

33.33622  Defense that death would 
have occurred even in 
absence of intoxication: 
defendant has no right to 
mid-trial advisory ruling 
on sufficiency of evidence 
to support this defense 
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 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 8-12, sec. 8.573. 

33.33623  Victim's failure to wear 
seat belt which would have 
prevented injury is not a 
defense to this offense 

 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 
(Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152. 

33.3363  Other matters 

33.33631  Propriety of separate 
convictions based on 
alcohol concentration in 
breath and on alcohol 
concentration in blood 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

33.33632  Requirement of court 
approval for dismissal or 
amendment of this charge 

 For cases dealing with this subject, see sec. 
37.142. 

33.33633  Propriety of charging, 
convicting, and punishing 
for this offense and for 
injury by negligent use of 
vehicle 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221. 

33.33634  No double jeopardy bar to 
prosecution for this offense 
after conviction of civil 
drunk driving offense 
based on same incident 

 For cases dealing with this subject, see sec. 
29.783. 

33.34  Injury By Intoxicated Use Of Vehicle 
(i.e., With Detectable Amount Of 
Restricted Controlled Substance In 
One's Blood (Wis. Stat. § 940.25(1)(am)) 

33.341  Constitutionality of statute creating 
this offense 

33.3411  In general 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶1-25. 

33.3412  Consistency with police powers 
doctrine 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶17. 

33.3413  Consistency with due process 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶17. 

33.3414  Constitutionality of absence of 
requirement of causal 
connection between presence 
of detectable amount of 
restricted controlled substance 
and injury 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶15-21. 

33.3415  Statute does not contain any 
unconstitutional presumptions 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶8-12. 

33.3416  Statute does not create 
unconstitutional status offense 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶13-14. 

33.3417  Constitutionality of placing 
burden of proof on defendant 
to establish affirmative defense 
that death would have occurred 
even in absence of intoxication 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶22-24. 

33.342  Elements of this offense 

33.3421  In general 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶11. 

33.3422  Causation element 
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33.34221  Only requires causal 
connection between 
driving and injury 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶19. 

33.34222  Does not require causal 
connection between 
presence of detectable 
amount of restricted 
controlled substance and 
injury 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶15-21. 

33.35  Injury By Negligent Use Of A Vehicle 

33.351  Constitutionality of statute creating 
this offense 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

33.352  Probable cause to believe this 
offense committed 

33.3521  Sufficiency of showing of 
probable cause in complaint 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.3321. 

33.353  Other matters 

33.3531  Other matters 

33.35311  Propriety of charging, 
convicting, and punishing 
for this offense and for 
injury by negligent use of 
vehicle 

 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 
(Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221. 

33.4  Crimes Involving Abuse 

33.41  Abuse Of Children 

33.411  Constitutionality of statute creating 
this offense 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 174, sec. 12.331. 

33.412  Elements of this offense 

33.4121  In general 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 174, sec. 12.3321. 

 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 
282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422. 

 State v. Campbell, 102 Wis. 2d 243, 306 N.W.2d 
272 (Ct. App. 1981): 1980 Term, p. 134, sec. 12.341. 

33.4122  Specific intent (i.e., intent to 
cruelly maltreat) not element of 
this offense 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 174, sec. 12.3322. 

 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 
411 (Ct. App. 1985): 1985 Term, p. 175, sec. 12.3322. 

33.4123  Act of commission not required 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 176, sec. 12.3361. 

33.413  Admission of evidence 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 174, sec. 12.3322. 

33.414  Instructing on this offense and 
lesser-included offenses 

33.4141  Instructing on this offense as 
charged offense 

33.41411  Content of instruction 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 174, sec. 12.3322. 

33.4142  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

33.41421  Offenses that are lesser-
included offenses of this 
offense 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 175, sec. 12.3351. 
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 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 
411 (Ct. App. 1985): 1985 Term, p. 176, sec. 12.3351. 

33.415  Other matters 

33.4151  Party to a crime 

 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 
282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422. 

33.4152  Other matters 

33.41521  Liability of parent who 
fails to protect child from 
abuse by another 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 176, sec. 12.3361. 

 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 
282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422. 

33.42  Abuse Of Vulnerable Adults 

33.43  Abuse Of Residents Of Penal Facilities 

33.431  Sufficiency of evidence to convict 

 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 
(1984): 1983 Term, p. 235, sec. 12.7911. 

 State v. Serebin, 114 Wis. 2d 314, 328 N.W.2d 855 
(Ct. App. 1983): 1983 Term, p. 120, sec. 5.741. 

33.432  Other matters 

33.4321  Other matters 

33.43211  Existence of crime 

 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 
382 (1983): 1982 Term, p. 188, sec. 12.321. 

33.44  Abuse And Neglect Of Patients And 
Residents 

33.5  Crimes Involving Confinement Or 
Restraint 

33.51  False Imprisonment 

33.511  Elements of this offense 

33.5111  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶26. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶12. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513. 

33.5112  Confinement or constraint 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶18. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 33-6, sec. 33.5112. 

33.5113  Without consent 

33.51131  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶30-32. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶12. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513. 

33.51132  Use of sexual-assault 
definition of consent to 
define consent for 
purposes of this offense 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶31-32. 

33.5114  Without lawful authority 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513. 

33.512  Instructing on this offense and 
lesser-included offenses 

33.5121  Instructing on this offense as 
charged offense 

33.51211  Content of instruction 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211. 
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33.5122  Instructing on this offense as 
lesser-included offenses 

33.51221  Offenses of which this 
offense is, and is not, a 
lesser-included offense 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶19. 

33.513  Sufficiency of evidence to convict 

33.5131  In general 

33.5132  Sufficiency to prove 
confinement or restraint 

33.51321  In general 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶28-29. 

 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 
(Ct. App. 1989): 1989 Term, p. 33-6, sec. 33.5112. 

33.51322  Holding victim very tightly 
may constitute restraint 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶28-29. 

33.5133  Sufficiency to show lack of 
consent 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶30-32. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513. 

33.5134  Sufficiency to show lack of 
lawful authority 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513. 

33.514  Other matters 

33.5141  Defenses to this offense 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.5141. 

33.5142  Other matters 

33.51421  Effect of defendant's status 
as parent of victim 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.5141. 

33.51422  Effect of order granting 
custody of victim to 
defendant's wife 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.5141. 

33.52  Kidnapping 

33.521  Constitutionality of statute creating 
this offense 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 33-7, sec. 33.521. 

33.522  Elements of this offense 

33.5221  In general 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶16-18. 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.5111. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 33-8, sec. 33.5221. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 221, sec. 12.341. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 133, sec. 12.321. 

33.5222  Confinement 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶17-
19. 

33.5223  "Held to service against his 
will" 

33.52231  In general 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶28. 
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33.52232  Embraces acts (e.g., sexual 
acts) performed at 
command of another 

 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 
768 N.W.2d 250, at ¶28. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 33-5, sec. 33.5111. 

 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 
(Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 33-8, sec. 33.5222. 

33.5224  Asportation element: "Carries 
another from one place to 
another" 

33.52241  In general 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 33-5, sec. 33.5111. 

33.52242  No need to show that 
asportation or secret 
confinement was wholly 
independent of, and 
nonincidental to, the 
commission of any 
additional crime charged 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 221, sec. 12.3431. 

33.5225  Requirement that state prove 
absence of mitigating factor 
that victim was released 
without permanent physical 
injury 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶18. 

33.523  Admission of evidence 

33.5231  Evidence of prior acts of 
custodian of child kidnapped, 
offered to establish coercion 
defense 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.5121. 

33.524  Instructing on this offense and 
lesser-included offenses 

33.5241  Instructing on this offense as 
charged offense 

33.52411  Content of instruction in 
general 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 147, sec. 11.321. 

33.52412  Need for instruction that 
person acting on behalf of 
parent of child kidnapped 
cannot be guilty of 
kidnapping 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-8, sec. 33.5152. 

33.5242  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

33.52421  Offenses which are, and 
are not, lesser-included 
offenses of this offense 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶19. 

33.525  Sufficiency of evidence to convict 

33.5251  In general 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 177, sec. 12.341. 

 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 
(Ct. App. 1984): 1983 Term, p. 221, sec. 12.342. 

33.5252  Sufficiency to prove 
confinement 

 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 
180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶13-
22. 
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33.5253  Requirement that state prove 
absence of mitigating factor 
that victim was released 
without permanent physical 
injury 

 For cases dealing with this subject, see sec. 
33.5225. 

33.526  Sufficiency of evidence to establish 
factual basis to support guilty plea 

33.5261  In general 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶16-20. 

33.5262  Need to provide factual basis to 
negate mitigating factor the 
victim was released without 
permanent physical injury 

 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 
663, 727 N.W.2d 53, at ¶16-20. 

33.527  Attempt to commit this offense 

33.5271  Instructing on attempt to 
commit this offense 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 147, sec. 11.321. 

33.5272  Sufficiency of evidence to 
convict of attempt to commit 
this offense 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 147, sec. 11.3222. 

33.528  Other matters 

33.5281  Defenses to this offense 

33.52811  Parent cannot be guilty of 
kidnapping 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-8, sec. 33.5152. 

33.52812  Person acting on behalf of 
parent can be guilty of 
kidnapping child 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-8, sec. 33.5152. 

33.5282  Proper venue for this offense 

 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 
(1999): 1998 Term, p. 31-10, sec. 31.6951. 

33.5283  This offense is a unitary or 
continuing crime that, once 
begun, does not end until 
victim is free 

 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 
(1999): 1998 Term, p. 31-10, sec. 31.6951. 

33.53  Abduction 

33.54  Taking Hostages 

33.541  Constitutionality of statute creating 
this offense 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

33.542  Elements of this offense 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

33.543  Sufficiency of evidence to convict 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

33.6  Crimes Involving Intimidation 

33.61  Intimidation Of Witnesses 

33.611  Elements of this offense 

33.6111  In general 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶10. 

 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 
308, 668 N.W.2d 346, at ¶18. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.611. 

33.6112  "Dissuade" 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶10. 

33.6113  "Witness" 
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33.61131  In general 

33.61132  Includes putative witness 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶11. 

33.612  Probable cause to believe this 
offense committed 

33.6121  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 
308, 668 N.W.2d 346, at ¶20-23. 

33.613  Instructing on this offense and 
lesser-included offenses 

33.6131  Instructing on this offense as 
charged offense 

33.61311  Content of instruction 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 8-3, sec. 8.561. 

33.6132  Instructing on lesser-included 
offenses in prosecution for this 
offense 

33.61321  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.6121. 

33.614  Sufficiency of factual basis to 
support guilty plea 

 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 
(Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611. 

33.615  Sufficiency of evidence to convict 

33.6151  In general 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶9-13. 

 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 
(Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611. 

33.6152  Sufficiency to show conspiracy 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.614. 

33.6153  Sufficiency to show intent to 
intimidate 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.614. 

33.6154  Sufficiency to show 
intimidation 

33.61541  In general 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶9-13. 

33.61542  Intimidation may be 
accomplished by contact 
with third party, e.g., 
parent of person defendant 
is attempting to dissuade 
from testifying, friend or 
relative of defendant who 
is asked to convey message 
to witness, etc. 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶15. 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶9-13. 

33.616  Other matters 

33.6161  Appropriate unit of 
prosecution 

33.61611  Each separate act of 
intimidation constitutes 
separate offense 

 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 
713 N.W.2d 131, at ¶14-28. 

33.6162  Attempt to intimidate witness 
may be prosecuted as 
completed act 

 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 
129, 743 N.W.2d 460, at ¶15. 

33.62  Intimidation Of Victims: Misdemeanor 
(Wis. Stat. § 940.44) 
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33.621  Elements of this offense 

33.6211  In general 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.621. 

33.6212  Victim 

33.62121  In general 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

33.62122  Crime that does not require 
victim (e.g., disorderly 
conduct) may have victim 
for purposes of this crime 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

33.6213  Under subsec. (2), it is 
sufficient to show that 
intimidation was done to 
prevent or dissuade victim 
from doing any one or more of 
the listed actions, even though 
those actions are listed using 
the conjunctive "and" 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-27. 

33.622  Instructing on this offense and 
lesser included offenses 

33.6221  Instructing on this offense as 
charged offense 

33.62211  Content of instruction 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221. 

33.623  Sufficiency of evidence to convict 

33.6231  In general 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 34-4, sec. 34.341. 

33.6232  Evidence not rendered 
insufficient to convict because 
jury acquitted defendant of 
underlying crime of which 
person is alleged to have been 
victim 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

33.6233  Under subsec. (2), it is 
sufficient to show that 
intimidation was done to 
prevent or dissuade victim 
from doing any one or more of 
the listed actions, even though 
those actions are listed using 
the conjunctive "and" 

 For cases dealing with this subject, see sec. 
33.6213. 

33.624  Other matters 

33.6241  No need to jury unanimity as to 
underlying crime of which 
intimidated person was a 
victim 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 8-14, sec. 8.6121. 

33.6242  Evidence not rendered 
insufficient to convict because 
jury acquitted defendant of 
underlying crime of which 
person is alleged to have been 
victim 

 For cases dealing with this subject, see sec. 
33.6232. 

33.6243  Under subsec. (2), it is 
sufficient to show that 
intimidation was done to 
prevent or dissuade victim 
from doing any one or more of 
the listed actions, even though 
those actions are listed using 
the conjunctive "and" 

 For cases dealing with this subject, see sec. 
33.6213. 

33.63  Violation Of Court Orders 
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33.7  Other Crimes Against Bodily Security 

33.71  Mayhem 

33.711  Elements of this offense 

33.7111  In general 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶70. 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 112, sec. 11.341. 

33.7112  "Other bodily member" 

33.71121  In general 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶1-74. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶5-17. 

33.71122  Forehead is "other bodily 
member" 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶1-74. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶5-17. 

33.71123  "Other bodily member" 
encompasses all bodily 
parts 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶33, 90. 

33.7113  Great bodily harm 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶72-74. 

33.712  Instructing on this offense and 
lesser-included offenses 

33.7121  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

33.71211  Offenses that are lesser-
included offenses of this 
offense 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 106, sec. 11.132. 

33.71212  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 112, sec. 11.342. 

33.713  Other matters 

33.7131  History of crime of mayhem 
and mayhem statute 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶16-24. 

33.7132  Forehead is "other bodily 
member" for purposes of this 
offense 

 For cases dealing with this subject, see sec. 
33.71122. 

33.7133  "Other bodily member" 
encompasses all bodily parts 

 For cases dealing with this subject, see sec. 
33.71123. 

33.72  Hazing 

33.73  Failure To Support 

 For cases dealing with this subject, see sec. 
38.658. 

33.74  Abandonment Of Young Child 

33.75  Law Enforcement Officer; Failure To 
Render Aid 

33.76  Duty To Aid Victim Or Report Crime 

33.761  Constitutionality of statute creating 
this offense 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

33.762  Elements of this offense 

33.7621  In general 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27771�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27771�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�


33-35 

33.7622  Knowledge 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

33.763  Other matters 

33.7631  Defenses to this offense 

33.76311  Burden of proof on 
defenses provided in 
statute creating this offense 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

33.77  Stalking (Wis. Stat. § 940.32) 

33.771  Constitutionality of statute creating 
this offense 

33.7711  In general 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

33.7712  Overbreadth 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

33.7713  Vagueness 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

33.7714  Denial of due process 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

33.772  Elements of this offense 

33.7721  In general 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶69. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

33.7722  "Actor's acts induce fear in 
[victim]" 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

33.7723  This offense does not require 
that defendant threatened 
victim 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

33.7724  That defendant's conduct not 
protected by constitutional 
right to freedom of speech or to 
peaceably assemble is not 
element of offense 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

33.7725  In prosecution under Wis. Stat. 
§ 940.32(2m)(a), prior conviction 

 For cases dealing with this subject, see sec. 
33.7763. 

33.7726  Elements of offense described 
in § 940.32(2m)(b) in general 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶34. 

33.7727  "Course of conduct" 

33.77271  In general 

33.77272  When defendant charged 
under § 940.32(2m)(b), 
"course of conduct" is not 
limited to conduct that 
occurred after previous 
conviction 

 For cases dealing with this subject, see sec. 
33.7788. 

33.773  Charging this offense 

33.7731  Sufficiency of information 

33.77311  In general 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶30-34. 

33.77312  With respect to time of 
offense 
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 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶30-34. 

33.774  Admission of evidence 

33.7741  In prosecution under Wis. Stat. 
§ 940.32(2m)(a), evidence of 
prior conviction 

33.77411  In general 

 For cases dealing with this subject, see sec. 
33.7764. 

33.77412  By way of stipulation when 
defendant is willing to 
stipulate to prior 
conviction's existence 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-60. 

33.7742  In prosecution under Wis. Stat. 
§ 940.32(3)(b), evidence of prior 
conviction involving same 
victim 

33.77421  In general 

 For cases dealing with this subject, see sec. 
33.7775. 

33.7743  Evidence of acts showing 
"course of conduct" 

33.77431  In general 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶23-27. 

33.77432  Evidence is not excludable 
as inadmissible other-acts 
evidence 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶23-27. 

33.77433  In prosecution under § 
940.32(2m)(b), evidence of 
acts showing "course of 
conduct" is not limited to 
acts that occurred after 
previous conviction 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶11-19. 

33.7744  Evidence of conduct directed at 
third party that is similar to 
that directed at victim in 
present case 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶28-29. 

33.775  Instructing on this offense 

33.7751  Content of instruction 

33.77511  In general 

33.77512  Instructing on "course of 
conduct" 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶57. 

33.776  Sufficiency of evidence to convict 

33.7761  In general 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

33.7762  Sufficiency to prove "course of 
conduct," i.e., "maintaining a 
visual or physical proximity to 
a person . . . on 2 or more 
calendar days" 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

33.7763  Sufficiency to prove that 
"actor's acts induce[d] fear in 
[victim]" 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

33.7764  State not required to prove that 
defendant's conduct was not 
protected by constitutional 
right to freedom of speech or to 
peaceably assemble 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

33.777  Penalty or punishment for this 
offense 
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33.7771  Determining penalty that 
applies when course of conduct 
constituting stalking 
commences prior to date of 
penalty change, but concludes 
after that date 

33.77711  In general 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶1-14. 

33.77712  When penalty change 
occurs before all elements 
of charged stalking offense 
are present 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶1-14. 

33.778  Other matters 

33.7781  Is this continuing offense? 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶1-14. 

33.7782  Appropriate unit of 
prosecution 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶13. 

33.7783  In prosecution under Wis. Stat. 
§ 940.32(2m)(a), prior conviction 
is not akin to penalty enhancer 
for being repeater, which is 
decided by court, but rather is 
element of offense that needs 
to be submitted to jury and 
proved beyond reasonable 
doubt 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶19-40. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶15-24. 

33.7784  In trial of prosecution under 
Wis. Stat. § 940.32(2m)(a), 
adducing evidence of prior 
conviction (e.g., by way of 
stipulation when defendant is 
ready to stipulate to prior 
conviction's existence) and 
submission of question of 
existence of prior conviction to 
jury for its determination is 
permissible 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-60. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶25-34. 

33.7785  In trial of prosecution under 
Wis. Stat. § 940.32(3)(b), 
adducing evidence of prior 
conviction involving same 
victim (e.g., by way of 
stipulation when defendant is 
ready to stipulate to prior 
conviction's existence), and 
submission of question of 
existence of prior conviction to 
jury for its determination, are 
permissible 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶43. 

33.7786  Legislative history of statute 
creating this offense 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶27-39. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶17. 

33.7787  Wis. Stat. § 940.32 creates three 
distinct classifications of 
stalking offenses, depending 
on presence of aggravating 
factors 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶11, 17. 
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33.7788  When defendant charged under 
§ 940.32(2m)(b), "course of 
conduct" is not limited to 
conduct that occurred after 
previous conviction 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶11-19. 

33.78  Other Crimes 
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Chapter 34  
Crimes Against Property 
 
 
 
34.1  Crimes Involving Damage To Property 

34.11  Criminal Damage To Property 

34.111  Elements of this offense 

34.1111  Property of another: 
defendant's marital home in 
which wife also has ownership 
interest is property of another 

 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 
(Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321. 

34.112  Instructing on this offense and 
lesser-included offenses 

34.1121  Instructing on this offense as a 
lesser-included offense 

34.11211  Offenses of which this is a 
lesser-included offense 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 
34.1221. 

34.12  Criminal Damage Or Graffiti On To 
Religious And Other Property 

34.13  Criminal Damage; Threat; Property Of 
Judge 

34.14  Demolition Of Historic Building 
Without Authorization 

34.15  Criminal Damage; Threat; Property Of 
Department Of Revenue Employe 

34.16  Graffiti 

34.17  Arson Of Buildings; Damage Of 
Property By Explosives (State Offense) 

34.171  Constitutionality of statute creating 
this offense 

34.1711  Use of definition of intent that 
provides alternatives of 
purpose and knowledge does 
not render statute 
unconstitutionally vague 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

34.172  Elements of this offense 

34.1721  In general 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 137, sec. 12.531. 

34.1722  Intent 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 
34.1221. 

34.1723  Explosives 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

34.173  Probable cause to believe this 
offense committed 

34.1731  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 
(1984): 1984 Term, p. 47, sec. 2.543. 

 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 
(Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811. 

34.174  Admission of evidence 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 62, sec. 5.131. 

34.175  Instructing on this offense and 
lesser-included offenses 
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34.1751  Instructing on this offense as 
charged offense 

34.17511  Content of instruction 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 
34.1221. 

34.1752  Instructing on lesser-included 
offenses in prosecution for this 
offense 

34.17521  Offenses that are lesser-
included offenses of this 
offense 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 
34.1221. 

34.17522  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 
34.1221. 

34.176  Sufficiency of evidence to convict 

34.1761  In general 

 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 
716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 
34.1221. 

 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 
881 (Ct. App. 1988): 1987 Term, p. 34-1, sec. 34.111. 

34.1762  Sufficiency to prove cause of 
fire 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶42-45. 

34.1763  Sufficiency to prove explosives 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

34.177  Attempt to commit this offense 

34.1771  Sufficiency of evidence to 
convict of attempt to commit 
this offense 

 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 
(1979): 1979 Term, p. 151, sec. 11.5311. 

34.18  Arson Of Buildings (Federal Offense) 

 For cases dealing with this subject, see sec. 34.92. 

34.19  Other Crimes 

34.191  Arson of property other than 
building 

34.192  Arson with intent to defraud 

34.1921  Sufficiency of evidence to 
convict 

34.19211  In general 

34.19212  Sufficiency to prove cause 
of fire 

 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 
643 N.W.2d 878, 2001 Term WCA-322, at ¶42-45. 

34.193  Placing of combustible materials an 
attempt 

34.194  Molotov cocktails 

34.195  Criminal damage to railroads 

34.2  Crimes Involving Trespass To Property 

34.21  Burglary 

34.211  Elements of this crime 

34.2111  In general 

 Taylor v. United States, 110 S. Ct. 2143 (1990): 
1989 Term, p. 9-19, sec. 9.4521. 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 34-2, sec. 34.2211. 

 State v. O'Neill, 121 Wis. 2d 300, 359 N.W.2d 906 
(1984): 1984 Term, p. 192, sec. 12.5413. 
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 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 
(1980): 1979 Term, p. 151, sec. 11.541. 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶36. 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶3, 10. 

 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 
(Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312. 

 State v. Wilson, 160 Wis. 2d 774, 467 N.W.2d 130 
(Ct. App. 1991): 1990 Term, p. 15-1, sec. 15.12. 

 State v. Schantek, 120 Wis. 2d 79, 353 N.W.2d 832 
(Ct. App. 1984): 1984 Term, p. 192, sec. 12.542. 

34.2112  Entry without consent 

 Champlin v. State, 84 Wis. 2d 621, 267 N.W.2d 295 
(1978): 1977 Term, p. 79, sec. 11.2411. 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.2112. 

 State v. Schantek, 120 Wis. 2d 79, 353 N.W.2d 832 
(Ct. App. 1984): 1984 Term, p. 192, sec. 12.542. 

34.2113  Intent to steal or commit a 
felony 

34.21131  In general 

 State v. O'Neill, 121 Wis. 2d 300, 359 N.W.2d 906 
(1984): 1984 Term, p. 192, sec. 12.5413. 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶3-21. 

34.21132  Intent to steal must exist at 
time of entry 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

34.21133  Intended felony must be 
crime against person or 
property 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶18-21. 

 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 
608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232. 

34.21134  Intended felony may be 
continuing offense that 
began before entry and 
continued when defendant 
entered premises 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶11-17. 

34.212  Probable cause to believe this 
offense committed 

34.2121  Probable cause to arrest 

 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 
677 N.W.2d 709, at ¶21-25. 

34.2122  Sufficiency of showing of 
probable cause in complaint 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 189, sec. 12.511. 

34.213  Admission of evidence 

34.2131  Police officer's opinion 
testimony that thin piece of 
metal found on defendant's 
person could have been used to 
enter premises 

 For cases dealing with this subject, see sec. 
18.7533. 

34.214  Instructing on this offense and 
lesser-included offenses 

34.2141  Instructing on this offense as 
charged offense 

34.21411  Content of instruction in 
general 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 26-4, sec. 26.412. 

34.21412  No need to require juror 
unanimity on particular 
felony defendant intended 
when defendant charged 
with entry "with intent to . 
. . commit a felony" 
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 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶9. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 
(Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821. 

34.215  Taking guilty or no contest plea to 
this offense 

34.2151  In ascertaining defendant's 
understanding of nature of 
offense, trial court need not 
identify felony that defendant 
intended to commit on 
premises 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶5-10. 

34.216  Sufficiency of evidence to convict 

34.2161  In general 

 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 
(1980): 1979 Term, p. 151, sec. 11.542. 

 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 
(1979): 1978 Term, p. 118, sec. 11.582. 

 Champlin v. State, 84 Wis. 2d 621, 267 N.W.2d 295 
(1978): 1977 Term, p. 79, sec. 11.2411. 

 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 
(1978): 1977 Term, p. 79, sec. 11.2412. 

 Stewart v. State, 83 Wis. 2d 185, 265 N.W.2d 489 
(1978): 1977 Term, p. 79, sec. 11.2412. 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶21-30. 

 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 
(Ct. App. 1995): 1995 Term, p. 19-1, sec. 19.131. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 34-1, sec. 34.212. 

 State v. Schantek, 120 Wis. 2d 79, 353 N.W.2d 832 
(Ct. App. 1984): 1984 Term, p. 192, sec. 12.542. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 118, sec. 11.582. 

34.2162  Sufficiency to show particular 
element 

34.21621  Sufficiency to show 
element of nonconsent 

 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 
232, 744 N.W.2d 889, at ¶35-38. 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.2112. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 34-1, sec. 34.212. 

34.21622  Sufficiency to show intent 
to commit a felony 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 34-2, sec. 34.212. 

34.21623  Sufficiency to show that 
entry was made with intent 
to commit sexual assault 

 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 
167 (1995): 1994 Term, p. 34-2, sec. 34.2231. 

34.2163  Sufficiency of particular 
evidence 

34.21631  Fingerprint left at scene of 
burglary 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶23. 

34.21632  Fabrication of alibi 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶26. 

34.21633  Possession of items taken 
in burglary 

 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 
709 N.W.2d 497, at ¶28-29. 

 For cases dealing with the presumption of guilt 
of burglary from the possession of recently stolen 
goods, see sec. 20.2565. 

34.217  Other matters 

34.2171  Defenses to this offense 
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34.21711  Defense of "entitlement to 
payment," i.e., self-help 
repossession of money or 
property stolen from, or 
owed to, defendant by 
victim 

 For cases dealing with this defense, see sec. 
40.95. 

34.2172  Other matters 

34.21721  Propriety of conviction of 
burglary and possession of 
burglarious tools 

 Dumas v. State, 90 Wis. 2d 518, 280 N.W.2d 310 
(Ct. App. 1979): 1978 Term, p. 118, sec. 11.581. 

34.21722  Propriety of convicting and 
punishing for burglary/ 
battery and first-degree 
murder when both charges 
arise out of same 
transaction 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 29-1, sec. 29.21. 

34.21723  Jurors need not agree on 
which felony the 
defendant intended when 
defendant charged with 
entry "with intent to . . . 
commit a felony" 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶9. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 
(Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821. 

34.21724  Burglary statute 
proscribing entry "with 
intent to . . . commit a 
felony" creates a single 
offense whose intent 
element may be satisfied in 
different ways, not 
multiple offenses based on 
the different felonies the 
defendant intended to 
commit 

 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 
625 N.W.2d 595, 2000 Term WCA-185, at ¶9. 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 
(Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821. 

34.21725  Charging multiple counts 
of burglary based on the 
different felonies the 
defendant intended to 
commit is multiplicitous 

 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 
(Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311. 

34.22  Aggravated Burglary 

34.221  While armed 

34.2211  Elements of this offense 

34.22111  No nexus requirement, i.e., 
no requirement that 
arming was for purpose of 
facilitating crime 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

34.2212  Instructing on lesser included 
offenses in prosecution for this 
offense 

34.22121  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

34.2213  Other matters 

34.22131  Propriety of prosecution 
and punishment for this 
offense and for burglary 
while committing a battery 
upon person lawfully in 
burglarized enclosure 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶1-25. 
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34.222  Unarmed, but arms himself 

34.2221  Elements of this offense 

34.22211  In general 

34.22212  Dangerous weapon 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 34-1, sec 34.22113. 

34.22213  No nexus requirement, i.e., 
no requirement that 
arming was for purpose of 
facilitating crime 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 34-1, sec 34.22113. 

34.2222  Sufficiency, to support 
acceptance of guilty plea, of 
factual basis to believe 
defendant committed offense 

 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 
(Ct. App. 1997): 1997 Term, p. 34-1, sec 34.22113. 

34.223  Opens, or attempts to open, 
depository by use of explosive 

34.224  Commits battery on person 
lawfully in burglarized enclosure 

34.2241  Only simple battery, and not 
other forms of battery, is lesser 
included offense barring 
prosecution of both offenses 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29. 

34.2242  Double jeopardy does not bar 
conviction for both this offense 
and intermediate battery based 
on same conduct 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

34.2243  Other matters 

34.22431  Propriety of prosecution 
and punishment for this 
offense and for burglary 
while armed 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶1-25. 

34.225  Other matters 

34.2251  When multiple aggravating 
circumstances are present, 
multiple charges are 
appropriate 

 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 
678 N.W.2d 600, at ¶1-25. 

34.23  Entry Into Locked Vehicle 

34.24  Possession Of Burglarious Tools 

34.241  Admission of evidence 

 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 
(1980): 1979 Term, p. 60, secs. 5.2234 and 5.23. 

34.242  Other matters 

34.2421  Other matters 

34.24211  Propriety of conviction of 
both this offense and 
burglary 

 Dumas v. State, 90 Wis. 2d 518, 280 N.W.2d 310 
(Ct. App. 1979): 1978 Term, p. 118, sec. 11.581. 

34.25  Entry Into Locked Coin Box 

34.26  Trespass To Land 

34.261  Constitutionality of statute creating 
this offense 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161. 

34.262  Elements of this offense 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.514. 

34.263  Admission of evidence 
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 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 181, sec. 12.513. 

34.264  Instructing on this offense and 
lesser-included offense 

34.2641  Instructing on this offense as 
charged offense 

34.26411  Content of instruction 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.514. 

34.265  Sufficiency of evidence to convict 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 182, sec. 12.515. 

34.266  Other matters 

34.2661  Defenses to this offense 

34.26611  No free speech defense 
available when land is 
privately owned 

 State v. Horn, 139 Wis. 2d 473, 407 N.W.2d 854 
(1987): 1986 Term, p. 185, sec. 8.995. 

34.26612  Coercion and necessity 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162. 

34.26613  Prosecution violates 
constitutional rights 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 183, sec. 12.5161. 

34.27  Criminal Trespass To Dwellings 

34.271  Elements of this offense 

34.2711  In general 

34.2712  Circumstances tending to create 
or provoke a breach of the 
peace 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶17-19. 

 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 
(Ct. App. 1990): 1990 Term, p. 34-1, sec. 34.2112. 

34.2713  "Dwelling of another" 

 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 
(Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131. 

34.272  Probable cause to believe this 
offense committed 

34.2721  Probable cause to arrest 

 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 
N.W.2d 277, at ¶17-19. 

34.273  Admission of evidence 

34.2731  Police officer's opinion 
testimony that thin piece of 
metal found on defendant's 
person could have been used to 
enter premises 

 For cases dealing with this subject, see sec. 
18.7533. 

34.274  Sufficiency of evidence to convict 

 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 
(Ct. App. 1990): 1990 Term, p. 34-1, sec. 34.2112. 

34.275  Other matters 

34.2751  This crime applies where 
person enters dwelling in 
which he or she has joint 
property interest, but in which 
he or she is not residing 

 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 
(Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131. 

34.28  Criminal Trespass To A Medical 
Facility 

34.281  Constitutionality of statute creating 
this offense 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-2, sec. 34.211. 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 34-1, sec. 34.221. 

34.282  Elements of this offense 

34.2821  In general 
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 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

34.2822  That entry was made "under 
circumstances tending to create 
or provoke a breach of the 
peace" 

 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 
678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441. 

34.2823  Without consent 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-3, sec. 34.2131. 

34.283  Admission of evidence 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 13-4, sec. 13.3631. 

34.284  Other matters 

34.2841  Defenses to this offense 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-4, sec. 34.215. 

34.2842  Other matters 

34.28421  Applicability of statute 
creating this offense 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-3, sec. 34.212. 

34.29  Entry Onto A Construction Site Or Into 
A Locked Building, Dwelling Or Room 

34.3  Crime Of Theft 

34.31  Simple Theft (i.e., Larceny) 

34.311  Elements of this offense 

34.3111  In general 

 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 
(1980): 1980 Term, p. 136, sec. 12.521. 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 115, sec. 11.521. 

 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 
(1978): 1978 Term, p. 115, sec. 11.521. 

 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 
(Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 223, sec. 12.531. 

 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. 
App. 1978): 1978 Term, p. 115, sec. 11.521. 

34.3112  Value is not an element of this 
offense 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 19-2, sec. 19.512. 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611. 

 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 
261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174. 

 State v. McNearney, 175 Wis. 2d 485, 501 N.W.2d 
461 (Ct. App. 1993): 1992 Term, p. 34-1, sec. 
34.3112. 

34.3113  Words "taking and carrying 
away, using, concealing, 
transferring, and retaining" 
create distinct offenses of theft, 
not mere means of committing 
a single offense 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

34.3114  Identity of owner of stolen 
property is not element of 
offense; only need to show that 
defendant was not owner 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶89. 

34.3115  "Taking" 

 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶9. 

34.312  Probable cause to believe this 
offense committed 

34.3121  Probable cause to arrest 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 222, sec. 12.521. 
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34.3122  Sufficiency of showing of 
probable cause in complaint 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 136, sec. 12.522. 

34.3123  Sufficiency of showing of 
probable cause at preliminary 
examination 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶35-
42. 

34.313  Charging this offense 

34.3131  Propriety of charging in the 
disjunctive 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 150, sec. 11.521. 

34.3132  Charging alternative means of 
committing this offense in the 
disjunctive creates duplicitous 
charging document 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

34.314  Instructing on this offense and 
lesser-included offenses 

34.3141  Instructing on this offense as 
charged offense 

34.31411  Need for instruction 
requiring unanimity as to 
mode of commission 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. 
App. 1979): 1979 Term, p. 150, sec. 11.5221. 

34.31412  Propriety of instructing in 
the disjunctive 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

34.31413  No need to identify owner 
of stolen property in 
instruction 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶88-89. 

34.3142  Instructing on this offense as 
lesser-included offense 

34.31421  Offenses of which this is, 
and is not, a lesser-
included offense 

 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 
(1978): 1977 Term, p. 76, sec. 11.132. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

34.3143  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

34.31431  Offenses that are lesser-
included offenses of this 
offense 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

34.315  Sufficiency of evidence to convict 

34.3151  In general 

 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 
(1980): 1980 Term, p. 137, sec. 12.523. 

 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 
(1979): 1978 Term, p. 116, sec. 11.523. 

 Odell v. State, 87 Wis. 2d 294, 274 N.W.2d 670 
(1979): 1978 Term, p. 116, sec. 11.523. 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 34-1, sec. 34.315. 
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 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 31-2, sec. 31.271. 

 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 
364 (Ct. App. 1988): 1988 Term, p. 34-4, sec. 34.322. 

 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 
(Ct. App. 1983): 1983 Term, p. 223, sec. 12.533. 

 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 
(Ct. App. 1979): 1979 Term, p. 150, sec. 11.523. 

 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. 
App. 1978): 1978 Term, p. 115, sec. 11.523. 

34.3152  Sufficiency of evidence to 
show that taking was "from the 
person of another" when theft 
from person charged 

 For cases dealing with this subject, see sec. 
34.31814. 

34.3153  No need to prove identity of 
owner of stolen property; only 
need to show that defendant 
was not owner 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶88-89. 

34.316  Sufficiency of evidence to show 
factual basis for guilty plea 

34.3161  In general 

 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 
(1978): 1978 Term, p. 20, sec. 2.922. 

 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 
261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174. 

34.3162  Effect of failure to show factual 
basis for value of stolen 
property necessary to render 
offense a felony 

 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 
261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174. 

34.317  Attempt to commit this offense 

34.3171  Elements of attempt to commit 
this offense 

 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. 
App. 1978): 1978 Term, p. 126, sec. 11.8114. 

34.3172  Sufficiency of evidence to 
convict of attempt to commit 
this offense 

 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. 
App. 1978): 1978 Term, p. 126, sec. 11.812. 

34.318  Aggravating circumstances, other 
than value of property taken, that 
increase grade of offense 

34.3181  Property "taken from the 
person of another" 

34.31811  "From the person" 
encompasses taking of 
property from wheelchair 
in which victim is sitting at 
time of taking 

 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶8. 

 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 
(Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112. 

34.31812  "From the person" 
encompasses taking of 
property by causing victim 
to lose contact with 
property before defendant 
actually takes it 

 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶9. 

 State v. Graham, 2000 WI App 138, 237 Wis. 2d 
620, 614 N.W.2d 504: 1999 Term, p. 34-2, sec. 
34.3211. 

34.31813  "From the person" may 
encompass money in cash 
register that victim is 
attending even though 
money is not physically 
touching victim's person 

 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶1-13. 

34.31814  Sufficiency of evidence to 
show that property was 
taken "from the person" 
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 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶1-13. 

 State v. Graham, 2000 WI App 138, 237 Wis. 2d 
620, 614 N.W.2d 504: 1999 Term, p. 34-2, sec. 
34.3211. 

 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 
(Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112. 

34.319  Other matters 

34.3191  Appropriate unit of 
prosecution 

34.31911  In general 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 
(1985): 1985 Term, p. 183, sec. 12.531. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 
364 (Ct. App. 1988): 1988 Term, p. 34-4, sec. 34.321. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.561. 

34.31912  When theft involves single 
episode in which a number 
of firearms were taken, 
separate counts of theft 
may be charged for each 
firearm taken 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶37-
42. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶4-17. 

34.31913  When single episode of 
theft involves taking of a 
number of firearms, 
prosecutor may aggregate 
the thefts of the multiple 
firearms into a single 
felony charge, but is not 
required to do so 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶13. 

34.3192  Party to the crime 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 31-2, sec. 31.271. 

34.3193  Jurisdiction over this offense 

34.31931  When charge is 
concealment of stolen 
property and concealment 
of property obtained in 
Wisconsin occurred in 
another state 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶22-36. 

34.3194  Defenses to this offense 

34.31941  Victim's indebtedness to 
defendant; defendant is 
simply attempting to 
collect debt owed by victim 
to defendant 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶4. 

34.3195  Other matters 

34.31951  History of this crime 

 Bell v. United States, 103 S. Ct. 2398 (1983): 1982 
Term, p. 190, sec. 12.531. 

34.31952  Sufficiency of evidence to 
establish factual basis for 
plea 

 For cases dealing with this subject, see sec. 
34.316. 
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34.31953  Value is not element of 
offense, but only relevant 
in determining applicable 
penalty upon conviction 

 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 
(1990): 1990 Term, p. 19-2, sec. 19.512. 

 State v. McNearney, 175 Wis. 2d 485, 501 N.W.2d 
461 (Ct. App. 1993): 1992 Term, p. 34-1, sec. 
34.3112. 

34.31954  Propriety of considering 
amount of tax on item 
stolen in determining its 
"value" for purposes of 
deciding whether charge is 
misdemeanor or felony 

 State v. McNearney, 175 Wis. 2d 485, 501 N.W.2d 
461 (Ct. App. 1993): 1992 Term, p. 34-2, sec. 
34.3141. 

34.31955  Alternative ways of 
committing this offense 
constitute separate offenses 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

34.31956  Aggregating separate 
misdemeanor thefts into 
one felony charge 

 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 
(Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311. 

34.31957  Words "taking and carrying 
away, using, concealing, 
transferring, and retaining" 
create distinct offenses of 
theft, not mere means of 
committing a single 
offense 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

34.31958  Failure to comply with 
state prevailing wage law 
may constitute theft 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶38-
42. 

34.31959  Unless defendant can trace 
his ownership to specific 
coins and bills in 
possession of victim-
debtor, victim-debtor is 
owner of money and it is 
theft for defendant to take 
money from victim-debtor 
with intent to permanently 
deprive victim-owner of its 
possession regardless of 
fact that defendant was 
simply attempting to 
collect debt 

 For cases dealing with this subject, see sec. 
34.31941. 

34.32  Embezzlement (Theft By Bailee) 

34.321  Elements of this offense 

34.3211  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶57. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶25. 

34.3212  Knowing and intentional use 
of other's money without 
consent and contrary to 
defendant's authority 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212. 

34.3213  Bailment 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241. 

34.3214  Words "intentionally uses, 
transfers, conceals, or retains 
possession" create distinct 
offenses of embezzlement, not 
mere means of committing a 
single offense 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 
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34.3215  Identity of owner of embezzled 
property is not element of 
offense; only need to show that 
defendant was not owner 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶89. 

34.322  Charging this offense 

34.3221  Propriety of charging in the 
disjunctive 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3223. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

34.3222  Charging alternative means of 
committing this offense in the 
disjunctive creates duplicitous 
charging document 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

34.3223  Propriety of charging consignee 
of goods who fails to remit 
sales price of goods to 
consignor 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241. 

34.3224  Propriety of charging owner of 
corporate entity 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241. 

34.323  Admission of evidence 

34.3231  Evidence that process was 
delivered to process server for 
service on defendant, which 
would have provided 
defendant with incentive to 
secret money she was alleged to 
have embezzled 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶66-71. 

34.3232  Copies of process that were 
delivered to process server for 
service on defendant, which 
would have provided 
defendant with incentive to 
secret money she was alleged to 
have embezzled 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶72-79. 

34.324  Instructing on this offense and 
lesser-included offenses 

34.3241  Instructing on this offense as 
charged offense 

34.32411  Need for instruction 
requiring unanimity as to 
mode of commission 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-4, sec. 34.3231. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

34.32412  Propriety of instructing in 
the disjunctive 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

34.32413  Instructing on need to 
prove value beyond a 
reasonable doubt 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611. 

34.32414  No need to identify owner 
of embezzled property in 
instruction 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶88-89. 

34.325  Sufficiency of evidence to convict 

34.3251  In general 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶57-64. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶26-27. 
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 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241. 

34.3252  Sufficiency to show knowing 
and intentional use of other's 
money without consent and 
contrary to defendant's 
authority 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212. 

34.3253  Sufficiency to prove intent to 
convert money or property to 
defendant's use or use of any 
person other than owner 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶59, 61-64. 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241. 

34.3254  Sufficiency to prove conversion 
of money or property to 
defendant's use or use of any 
person other than owner 

 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 
(Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241. 

34.3255  Sufficiency to prove that 
offense occurred on date 
alleged 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶58, 60, 64. 

34.3256  No need to prove identity of 
owner of embezzled property; 
only need to show that 
defendant was not owner 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶88-89. 

34.326  Other matters 

34.3261  Appropriate unit of 
prosecution 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

34.3262  Other matters 

34.32621  Alternative ways of 
committing this offense 
constitute separate offenses 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

34.32622  Words "intentionally uses, 
transfers, conceals, or 
retains possession" create 
distinct offenses of 
embezzlement, not mere 
means of committing a 
single offense 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

34.33  Theft From Pledgee Or Other Person 
Having Superior Right Of Possession 

34.34  Theft By Fraud 

34.341  Elements of this offense 

34.3411  In general 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 34-6, sec. 34.331. 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶12. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶23. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶20. 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 157, sec. 12.511. 

34.3412  "Obtains" title to property of 
another 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313. 

 State v. O'Neil, 141 Wis. 2d 535, 416 N.W.2d 77 
(Ct. App. 1987): 1987 Term, p. 34-4, sec. 34.331. 

34.3413  Obtains "title to property" of 
another 
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34.34131  In general 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313. 

34.34132  Title to property includes 
money 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶24. 

34.3414  "False representation" 

34.34141  In general 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶15-20. 

34.34142  False representation must 
be made either to owner of 
property or owner's agent 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 

34.34143  Offense covers not only 
misrepresentations when 
made directly to owner of 
property, but also when it 
is foreseeable and intended 
that they will be repeated 
to third parties and acted 
upon by them 

 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 
299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶31. 

34.34144  "Representation" can 
include failure to correct 
false impression 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶15-20. 

34.34145  "Representation" can 
include failure to disclose, 
when duty to disclose 
exists 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶15-20. 

34.34146  "Representation" can 
include passively 
permitting third party to 
misrepresent transaction 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶15-20. 

34.34147  "Representation" can be 
acts or conduct 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶18. 

34.3415  Value is not element of this 
offense 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 34-3, sec. 34.3411. 

34.3416  Agency as element of this 
offense 

34.34161  When agency is element of 
this offense 

 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 
299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶1-33. 

34.34162  What constitutes agency 
for purposes of this offense 

 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 
299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶27-
30. 

34.342  Probable cause to believe this 
offense committed 

34.3421  Probable cause for arrest 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 35-1, sec. 35.4111. 

34.3422  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 34-3, sec. 34.3422. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶21-26. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.823. 
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34.343  Charging this offense 

34.3431  Sufficiency of complaint 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 23, sec. 2.341, p. 
23, sec. 2.342, and p. 24, sec. 2.372. 

34.3432  Sufficiency of information 

34.34321  In general 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 158, sec. 12.5132. 

34.34322  When information must 
allege agency as element of 
offense 

 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 
299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶1-33. 

34.344  Admission of evidence 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 158, sec. 12.514. 

34.345  Instructing on this offense and 
lesser-included offenses 

34.3451  Instructing on this offense as 
charged offense 

34.34511  Content of instruction 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 158, sec. 12.515. 

34.34512  Instruction that value must 
be found beyond a 
reasonable doubt 

 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 
(Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611. 

34.3452  Instructing on this offense as 
lesser-included offense 

34.34521  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 

34.3453  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

34.34531  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 

34.346  Sufficiency of evidence to convict 

34.3461  In general 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 159, sec. 12.516. 

34.3462  Sufficiency to show 
"obtaining" title to property of 
another 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313. 

34.3463  Sufficiency to show obtaining 
"title" to property of another 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313. 

34.347  Other matters 

34.3471  Appropriate unit of 
prosecution 

34.34711  In general 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶27-
47. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 24, sec. 2.372. 
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34.34712  When fraud consists of 
submission of fraudulent 
invoices at separate times, 
each invoice may support 
separate count of theft by 
fraud 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶27-
47. 

34.3472  Defenses to this offense 

34.34721  In general 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 63, sec. 4.532. 

34.34722  "Entitlement to payment" 
defense 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 159, sec. 12.517. 

34.3473  Venue for this offense 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶11-14. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶18-
26. 

34.3474  Other matters 

34.34741  Conspiracy to commit this 
offense 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.822. 

34.34742  Sufficiency of factual basis 
for guilty or no-contest 
plea to this offense 

 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 
299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶21-
32. 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313. 

34.34743  Offense covers not only 
misrepresentations when 
made directly to owner of 
property, but also when it 
is foreseeable and intended 
that they will be repeated 
to third parties and acted 
upon by them 

 For cases dealing with this subject, see sec. 
34.3417. 

34.34744  May charge this offense 
even when case is arguably 
covered by more specific 
statute prohibiting 
manipulation of tests used 
for determining value of 
milk or cream  

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶9-14. 

34.34745  Civil tort law may be 
consulted in interpreting 
criminal fraud statutes 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶17. 

34.35  Theft By Lessee 

34.351  Constitutionality of statute creating 
this offense 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 222, sec. 12.511. 

34.352  Elements of this offense 

34.3521  Not necessary to show intent to 
defraud 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 222, sec. 12.511. 

34.353  Instructing on this offense and 
lesser-included offenses 

34.3531  Instructing on this offense as 
charged offense 

34.35311  No need to instruct on 
intent to defraud 
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 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 222, sec. 12.511. 

34.36  Theft By Contractor (Wis. Stat. § 
779.02(5)) 

34.361  Constitutionality of statute creating 
this offense 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 114, sec. 11.511. 

34.362  Elements of this offense 

34.3621  In general 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶21. 

 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 
88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶2, 26. 

 State v. Blaisdell, 85 Wis. 2d 172, 270 N.W.2d 69 
(1978): 1978 Term, p. 114, sec. 11.513. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶26. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 137, sec. 12.541. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 114, sec. 11.513. 

34.3622  Intent 

 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 
88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶28-33. 

34.3623  Owner 

 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 
88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶34-38. 

34.3624  Improvement 

 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 
88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶39-42. 

34.3625  Intent to defraud is not element 
of this offense 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 34-5, sec. 
34.3511. 

34.3626  When prime contractor also 
acts as subcontractor, it may 
pay itself for labor and 
material, but cannot pay itself 
profit for materials provided 
for improvements on owner’s 
premises until all moneys due 
and owing or to become due for 
labor and material are paid to 
other subcontractors, or paid 
proportionally  in cases of 
deficiency (court of appeals' 
holding, rejected by supreme 
court on review) 

 For cases dealing with this subject, see sec. 
34.3673. 

34.3627  In cases of deficiency, moneys 
paid to contractor must be paid 
proportionally to 
subcontractors; failure to do so 
constitutes commission of this 
offense 

 For cases dealing with this subject, see sec. 
34.3674. 

34.3628  Meaning of "subcontractor" 

 For cases dealing with this subject, see sec. 
34.3675. 

34.363  Probable cause to believe this 
offense committed 

34.3631  Sufficiency of showing of 
probable cause in complaint 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 138, sec. 12.542. 

34.3632  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶1-54. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶24-37. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 138, sec. 12.543. 

34.364  Admission of evidence 
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34.3641  Evidence of defendant's 
arrangements with suppliers 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 34-6, sec. 
34.3521. 

34.365  Instructing on this offense and 
lesser-included offenses 

34.3651  Instructing on this offense as 
charged offense 

34.36511  Content of instruction in 
general 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 114, sec. 11.514. 

34.36512  Instructing on intent 
element 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 34-5, sec. 
34.3511. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 138, sec. 12.5441. 

34.366  Sufficiency of evidence to convict 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 165, sec. 12.551. 

 State v. Blaisdell, 85 Wis. 2d 172, 270 N.W.2d 69 
(1978): 1978 Term, p. 115, sec. 11.515. 

 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. 
App. 1980): 1980 Term, p. 138, sec. 12.545. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 114, sec. 11.515. 

34.367  Other matters 

34.3671  Nature and purpose of this 
offense in general 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶28-30, 33. 

 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 
88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶23-26. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶17. 

34.3672  Penalty or punishment for this 
offense 

34.36721  Restitution 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 34-7, sec. 
34.3541. 

34.3673  When prime contractor also 
acts as subcontractor, it may 
pay itself for labor and 
material, but cannot pay itself 
profit for materials provided 
for improvements on owner’s 
premises until all moneys due 
and owing or to become due for 
labor and material are paid to 
other subcontractors, or paid 
proportionally  in cases of 
deficiency (court of appeals' 
holding, rejected by supreme 
court on review) 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶35-46. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶1-37. 

34.3674  In cases of deficiency, moneys 
paid to contractor must be paid 
proportionally to 
subcontractors; failure to do so 
constitutes commission of this 
offense 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶20-34. 

34.3675  Meaning of "subcontractor" 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶24. 

34.4  Other Crimes Involving Misappropriation 
Of Property 

34.41  Misappropriation Of Personal 
Identifying Information Or Personal 
Identification Documents ("Identity 
Theft") 

34.411  Constitutionality of statute creating 
this offense 
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34.4111  First Amendment not violated 
by application of statute to 
defendant who 
misappropriates identity of 
public official to defame public 
official with true information 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶1-57. 

 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 
754 N.W.2d 175, at ¶1-15. 

34.412  Elements of this offense 

34.4121  In general 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶10. 

34.4122  "To obtain credit, money, 
goods, services, employment of 
any other thing of value or 
benefit" 

34.41221  In general 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶1-25. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶8-15. 

34.41222  Includes using 
misappropriated identity 
in bail proceedings to 
obtain lower bail 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶1-25. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶12. 

34.41223  Phrase "or anything else of 
value" does not operate to 
narrow meaning of "credit, 
money, goods [or] services" 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶23. 

34.41224  "Thing of value or benefit" 
does not include interest 
and fees that continued to 
accrue after accounts 
opened with 
misappropriated 
identifying information are 
closed 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶8-15. 

34.413  Other and related matters 

34.4131  This is continuing offense 

 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 
754 N.W.2d 175, at ¶13. 

34.41311  In general 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶24. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶7. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶1-18. 

34.41312  When person uses 
misappropriated 
identifying information to 
open accounts, and thereby 
secures goods and/or 
services, crime does not 
continue after accounts are 
closed, even if interest and 
fees continue to accrue 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶8-15. 

34.41313  Person who uses 
misappropriated 
identifying information to 
secure employment 
commits continuing 
violation so long as person 
receives wages or other 
benefits from that 
employment 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶7. 
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34.4132  If original misappropriation of 
identifying information 
occurred before effective date 
of act creating this crime, but 
defendant obtains money, 
goods, services, etc., after 
effective date of act, he may be 
convicted of crime without 
violating prohibition on ex post 
facto law 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶1-18. 

34.4133  Federal offense of identity theft 

 For cases dealing with this subject, see sec. 
34.993. 

34.42  Theft Of Trade Secrets 

34.43  Definitions For Offenses Proscribed In 
Wis. Stat. §§ 943.207 to 943.209 

34.44  Transfer Of Recorded Sounds For 
Unlawful Use 

34.45  Recording Performance Without 
Consent Of Performance Owner 

34.46  Failure To Disclose Manufacturer Of 
Recording 

34.47  Fraud On Hotel Or Restaurant Keeper 
Or Taxicab Operator 

34.48  Absconding Without Paying Rent 

34.49  Use Of Cheating Tokens 

34.5  Other Crimes Involving Misappropriation 
Of Property (cont'd) 

34.51  Refusal To Pay For Motor Bus Ride 

34.52  Operating Vehicle Without Owner's 
Consent (under former statute, which 
was substantially revised in 1988) 

34.521  Elements of this crime 

34.5211  In general 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 1160, sec. 12.521. 

 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 
(1978): 1978 Term, p. 118, sec. 11.5911. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 161, sec. 12.521. 

34.5212  Ownership 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 79, sec. 11.2441. 

34.522  Probable cause to believe this 
offense committed 

34.5221  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 162, sec. 12.522. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 161, sec. 12.521. 

34.523  Charging this offense 

34.5231  Sufficiency of complaint 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 160, sec. 12.521. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 161, sec. 12.521. 

34.5232  Sufficiency of information 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 160, sec. 12.521. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 161, sec. 12.521. 

34.524  Instructing on this offense and 
lesser-included offenses 

34.5241  Instructing on this offense as 
charged offense 

34.52411  Content of instruction 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 160, sec. 12.521. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 161, sec. 12.521. 
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34.525  Sufficiency of evidence to convict 

34.5251  In general 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 162, sec. 12.525. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 161, sec. 12.521. 

34.5252  As to ownership element 

 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 
(1978): 1977 Term, p. 79, sec. 11.2441. 

34.526  Other matters 

34.5261  Defense to this offense 

34.52611  Abandonment 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 160, sec. 12.521 and p. 162, 
sec. 12.525. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 161, sec. 12.521. 

34.53  Operating Vehicle Without Owner's 
Consent (under present statute) 

34.531  Carjacking (Wis. Stat. § 943.23(1g)) 

34.5311  Other matters 

34.53111  Appropriate unit of 
prosecution 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-
11. 

34.53112  Appropriateness of 
convicting defendant of 
this offense based on 
initial taking of vehicle 
after he has been convicted 
of driving or operating 
without owner's consent 
based on later operation of 
same vehicle 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-
11. 

34.532  Carjacking causing great bodily 
harm (Wis. Stat. § 943.23(1m)) 

34.533  Carjacking causing death (Wis. 
Stat. § 943.23(1r)) 

34.5331  Sufficiency of evidence to 
convict 

34.5332  As to element of causation 
when charge is that defendant 
committed this crime and 
"cause[d] the death of another" 

 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 
(Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721. 

34.534  Intentionally taking and driving 
vehicle without owner's consent 
(Wis. Stat. § 943.23(2)) 

34.535  Intentionally driving or operating 
vehicle without owner's consent 
(Wis. Stat. § 943.23(3)) 

34.5351  Instructing on this offense as 
lesser-included offense 

34.53511  Offenses of which this is a 
lesser-included offense 

 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 
(Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311. 

34.5352  Other matters 

34.53521  Appropriate unit of 
prosecution 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-
11. 

34.53522  Appropriateness of 
convicting defendant of 
carjacking based on initial 
taking of vehicle after he 
has been convicted of this 
offense based on later 
operation of same vehicle 

 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 
172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-
11. 
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34.53523  Jurisdiction over this 
offense when vehicle 
initially obtained in 
Wisconsin, but operating 
without owner's consent 
occurs in another state 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶22-36. 

34.536  Knowingly and intentionally 
accompanying, as passenger in 
vehicle, person operating vehicle 
without owner's consent (Wis. Stat. 
§ 943.23(4m)) 

34.537  Intentionally removing major part 
of vehicle without owner's consent 
(Wis. Stat. § 943.23(5)) 

34.54  Issue Of Worthless Check 

34.541  Constitutionality of statute creating 
this offense 

 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 
(1979): 1978 Term, p. 89, sec. 8.591. 

34.542  Elements of this offense 

34.5421  In general 

 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 
671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 
34.4421. 

34.5422  Intent to defraud 

 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 
671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 
34.4421. 

34.5423  Check must not have been 
given for past consideration 

 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 
150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 
34.4121. 

34.543  Sufficiency of evidence to convict 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.341. 

34.544  Sufficiency of evidence to establish 
factual basis for plea 

34.5441  Sufficiency to show that check 
was not given for past 
consideration 

 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 
150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 
34.4121. 

34.545  Other matters 

34.5451  Defenses to this offense 

34.54511  Check constituted void 
gaming contract 

 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 
671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 
34.4421. 

34.54512  Check given for past 
consideration 

 For cases dealing with this subject, see sec. 
34.5452. 

34.5452  This crime not applicable to 
checks given for past 
consideration 

34.54521  In general 

 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 
150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 
34.4121. 

34.54522  Check given to obtain 
possession of repaired item 
(e.g., an automobile) is not 
check given for past 
consideration 

 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 
150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 
34.4121. 

34.5453  Appropriate unit of 
prosecution 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

34.5454  Other matters 

34.54541  Prosecutor's charging 
discretion 

http://www.wicourts.gov/html/ca/02/02-1000.htm�


34-24 

 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 
(1979): 1978 Term, p. 77, sec. 8.31. 

34.55  Transfer Of Encumbered Property 

34.551  Constitutionality of statute creating 
this offense 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 117, sec. 11.571. 

34.552  Elements of this offense 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 164, sec. 12.541. 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 117, sec. 11.572. 

34.553  Sufficiency of evidence to convict 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 165, sec. 12.542. 

 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 
(1979): 1978 Term, p. 118, sec. 11.573. 

34.56  Removing Or Damaging Encumbered 
Real Property 

34.57  Possession Of Record Of Certain 
Usurious Loans 

34.58  Loan Sharking 

34.581  Elements of this offense 

34.5811  In general 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

34.5812  "Extortionate extension of 
credit" encompasses credit 
extensions and renewals as 
well as the initial loan 
transaction between the parties 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

34.582  Sufficiency of evidence to convict 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

34.59  Threats To Injure Or Accuse Of Crime 
(Extortion) 

34.591  Elements of this offense 

34.5911  In general 

 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 
(Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211. 

34.5912  Threat to injure "property": 
interest in lawsuit qualifies as 
property 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

34.5913  Injury to "profession" 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

34.5914  Injury to "trade" 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

34.5915  Injury to "calling" 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

34.5916  Injury to "person" 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

34.5917  Injury to "property" 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

34.592  Probable cause to believe this 
offense committed 

34.5921  Sufficiency of showing of 
probable cause in complaint 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 
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34.5922  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

34.593  Instructing on this offense and 
lesser-included offenses 

34.5931  Instructing on this offense as 
charged offense 

34.5932  Instructing on this offense as 
lesser-included offense 

34.59321  Offenses of which this is 
and is not lesser-included 
offense 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

34.5933  Instructing on lesser-included 
offenses in prosecution for this 
offense 

34.59331  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

34.594  Other matters 

34.5941  Defenses to this offense 

34.59411  Defendant's belief he was 
legally entitled to money 
he extorted is not 
necessarily defense 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

34.5942  Other matters 

34.59421  Threat to withhold 
testimony in lawsuit is 
threat to the "property" of 
another 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

34.59422  Jurisdiction over, and 
venue for, this offense 
when extortionist makes 
threat by telephone from 
another state to person 
within Wisconsin 

 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 
(Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211. 

34.6  Other Crimes Involving Misappropriation 
Of Property (cont'd) 

34.61  Threats To Communicate Derogatory 
Information 

34.611  Elements of this offense 

34.6111  In general 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 34-3, sec. 34.5112. 

 State v. Gilkes, 118 Wis. 2d 149, 345 N.W.2d 531 
(Ct. App. 1984): 1983 Term, p. 224, sec. 12.551. 

34.6112  Intent is not element of this 
offense 

 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 
(Ct. App. 1996): 1996 Term, p. 34-3, sec. 34.5112. 

34.612  Sufficiency of evidence to convict 

 State v. Gilkes, 118 Wis. 2d 149, 345 N.W.2d 531 
(Ct. App. 1984): 1983 Term, p. 224, sec. 12.551. 

34.62  Robbery 

34.621  Elements of this offense 

34.6211  In general 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 135, sec. 12.511. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 117, sec. 11.541. 

 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 
(1978): 1977 Term, p. 79, sec. 11.2421. 
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 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 
(Ct. App. 1999): 1999 Term, p. 34-3, sec. 34.5111. 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 149, sec. 11.513. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 149, sec. 11.513. 

 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 
(Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121. 

34.6212  Taking from "the person" 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.3131. 

34.6213  Taking "from the person or 
presence of the owner" 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 34-4, sec. 34.5131. 

34.6214  Asportation 

34.62141  In general 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶49. 

 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 
(1997): 1996 Term, p. 34-4, sec. 34.5212. 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4111. 

34.62142  No exception to asportation 
requirement for 
automobiles; this element 
applies to taking of 
automobile 

 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 
(1997): 1996 Term, p. 34-4, sec. 34.5212. 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112. 

34.6215  Use or threat of use of force 

34.62151  Threat of force element 
does not require express 
threats of bodily harm; it is 
met if taking of property is 
attended with such 
circumstances of terror, or 
such threatening by 
menace, word, or gesture as 
in common experience is 
likely to create an 
apprehension of danger 
and induce a person to part 
with property for his or her 
safety 

 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 
(Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711. 

34.622  Charging this offense 

34.6221  Sufficiency of information 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 26, sec. 2.651. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 26, sec. 2.651. 

34.623  Admission of evidence 

 For cases dealing with the question of whether 
certain evidence should be admitted in a robbery 
prosecution after consideration of relevancy and of 
whether probative value is outweighed by 
countervailing considerations, see sec. 13.367. 

34.624  Instructing on this offense and 
lesser-included offenses 

34.6241  Instructing on this offense as 
charged offense 

34.62411  Content of instruction 

 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 
(1981): 1980 Term, p. 57, sec. 4.62. 

 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 
(1981): 1980 Term, p. 58, sec. 4.62. 

34.62412  No need to require 
unanimity on alternative 
means of establishing 
"force" element of crime 
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 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 
(Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121. 

34.6242  Instructing on this offense as 
lesser-included offense 

34.62421  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

34.6243  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

34.62431  Offenses that are and are 
not lesser-included 
offenses of this offense 

 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 
(1978): 1977 Term, p. 76, sec. 11.132. 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

34.62432  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 31-3, sec. 31.362. 

34.625  Sufficiency of evidence to convict 

34.6251  In general 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 135, sec. 12.511. 

 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 
(1980): 1979 Term, p. 137, sec. 11.1261. 

 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 
(1979): 1978 Term, p. 117, sec. 11.542. 

 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 
(1978): 1977 Term, p. 79, sec. 11.2422. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 190, sec. 12.511. 

 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. 
App. 1980): 1979 Term, p. 149, sec. 11.513. 

 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. 
App. 1979): 1979 Term, p. 149, sec. 11.513. 

34.6252  Sufficiency to show taking 
from "the person" 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.3131. 

34.6253  Sufficiency to show taking 
"from the person or presence of 
the owner" 

 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 
(Ct. App. 1994): 1994 Term, p. 34-4, sec. 34.5131. 

34.626  Sufficiency of evidence to provide 
factual basis for plea to this offense 

34.6261  Sufficiency of factual basis as 
to asportation element 

 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 
(Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112. 

34.627  Attempt to commit this offense 

34.6271  Elements of attempt to commit 
this offense 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 39-1, sec. 39.12. 

 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 
(1979): 1979 Term, p. 161, secs. 11.8112 and 11.8113. 

34.6272  Sufficiency of evidence to 
convict of attempt to commit 
this offense 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 39-1, sec. 39.12. 

 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 
(1979): 1979 Term, p. 161, sec. 11.812. 
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34.6273  Defenses to attempt to commit 
this offense 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 39-1, sec. 39.12. 

34.628  Other matters 

34.6281  Appropriate unit of 
prosecution 

 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 
(1981): 1980 Term, p. 136, sec. 12.5151. 

34.6282  Defenses to this office 

34.62821  Defense of "entitlement to 
payment," i.e., self-help 
repossession of money or 
property stolen from 
defendant by victim 

 For cases dealing with this defense, see sec. 
40.95. 

34.6283  Other matters 

34.62831  Taking property from 
person defendant has just 
killed is robbery 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.3131. 

34.62832  Penalty enhancer provided 
for in sec. 939.63 may be 
invoked when robbery is 
committed while 
possessing a weapon 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 9-12, sec. 9.4521. 

34.62833  Alternative means of 
establishing "force" 
element of crime do not 
create separate offenses 

 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 
591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811. 

34.63  Armed Robbery 

34.631  Elements of this offense 

34.6311  In general 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶16. 

 For cases dealing with the elements of the 
robbery aspect of armed robbery, see sec. 34.621. 

34.6312  Use or threat of use of a 
dangerous weapon 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123. 

 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 
512 (Ct. App. 1991): 1991 Term, p. 10-1, sec. 10.213. 

 State v. Witkowski, 143 Wis. 2d 216, 420 N.W.2d 
420 (Ct. App. 1988): 1987 Term, p. 34-2, sec. 
34.3211. 

 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 
(Ct. App. 1984): 1984 Term, p. 191, sec. 12.521. 

34.632  Instructing on this offense and 
lesser-included offenses 

34.6321  Instructing on this offense as 
charged offense 

34.63211  Content of instruction 

 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 
337 (1978): 1977 Term, p. 37, sec. 4.531. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 
324 (Ct. App. 1982): 1981 Term, p. 166, sec. 12.561. 

34.63212  Instructing on aiding and 
abetting this offense 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 210, sec. 12.1261. 

34.6322  Instructing on this offense as 
lesser-included offense 

34.63221  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 
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34.6323  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

34.63231  Offenses that are, and are 
not, lesser-included 
offenses of this offense 

 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 
(1978): 1977 Term, p. 75, sec. 11.132. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

34.63232  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 31-3, sec. 31.362. 

34.633  Sufficiency of evidence to convict 

34.6331  In general 

 Davis v. State, 93 Wis. 2d 319, 286 N.W.2d 570 
(1980): 1979 Term, p. 150, sec. 11.5151. 

 Beamon v. State, 93 Wis. 2d 215, 286 N.W.2d 592 
(1980): 1979 Term, p. 150, sec. 11.5151. 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 117, sec. 11.551. 

 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 
(Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222. 

 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 
(Ct. App. 1991): 1990 Term, p. 34-4, sec. 34.341. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 163, sec. 12.1271. 

34.6332  Sufficiency to show use or 
threat of use of dangerous 
weapon 

 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 
(Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123. 

 State v. Witkowski, 143 Wis. 2d 216, 420 N.W.2d 
420 (Ct. App. 1988): 1987 Term, p. 34-2, sec. 
34.3211. 

 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 
(Ct. App. 1984): 1984 Term, p. 191, sec. 12.521. 

34.634  Other matters 

34.6341  Party to a crime 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 156, sec. 11.7232. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 162, sec. 12.1262, and p. 
163, sec. 12.1271. 

34.63411  As aider and abettor 

 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 
(1984): 1983 Term, p. 209, sec. 12.1222. 

34.6342  Defenses to this offense 

34.63421  Defense of "entitlement to 
payment," i.e., self-help 
repossession of money or 
property stolen from 
defendant by victim 

 For cases dealing with this defense, see sec. 
40.95. 

34.6343  Propriety of prosecution for 
this offense after conviction in 
federal court of aggravated 
bank robbery based on same 
conduct 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶14-32. 

34.64  Receiving Stolen Property 

34.641  Constitutionality of statute creating 
this offense 

 Newton v. Arkansas, 102 S. Ct. 77 (1981): 1981 
Term, p. 166, sec. 12.571. 

34.642  Elements of this offense 
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34.6421  In general 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶15. 

34.643  Probable cause to believe this 
offense committed 

34.6431  Probable cause to arrest 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 222, sec. 12.521. 

34.6432  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 
(Ct. App. 1983): 1983 Term, p. 223, sec. 12.522. 

34.644  Other matters 

34.6441  Cannot commit this crime even 
if defendant believes property 
was stolen unless property was 
actually stolen 

 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 
(Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121. 

34.6442  Can attempt to commit this 
offense even though property 
received was not actually stolen 
if defendant believes it was 

 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 
(Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121. 

34.6443  Venue for this offense 

34.64431  In general 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶1-28. 

34.64432  Venue is proper in county 
in which property was 
stolen 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶8-26. 

34.64433  Sufficiency of evidence to 
prove venue for this 
offense 

 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 
699, 757 N.W.2d 825, at ¶1-28. 

34.65  Receiving Property From Children 

34.66  Alteration Of Property Identification 
Marks 

34.661  Instructing on this offense and 
lesser-included offenses 

34.6611  Instructing on this offense as 
charged offense 

34.66111  Content of instructions 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

34.662  Other matters 

34.6621  Appropriate unit of 
prosecution 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 6-3, sec. 6.171. 

34.6622  Other matters 

34.66221  Meaning of "similar" in 
presumption created by 
statute proscribing this 
offense 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311. 

34.67  Forgery (in violation of Wis. Stat. § 
943.38(1)) 

34.671  Constitutionality of application of 
statute creating this offense to 
conduct also covered by financial 
transaction card crimes 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 151, sec. 11.551. 

34.672  Elements of this offense 

34.6721  In general 

34.6722  "So that it purports to have 
been made by another" 
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 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 
632 N.W.2d 872, 2001 Term WCA-34, at ¶9-12. 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶6. 

34.6723  "Falsely" makes or alters 

34.67231  In general 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26. 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶7-12. 

34.67232  Does not cover person who 
has falsely made postal 
money order by writing in 
name of someone else as 
payer 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26. 

34.6724  "Intent to defraud" 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶9, 11. 

34.6725  Writing "whereby legal rights 
or obligations are created, 
terminated or transferred" 

34.67251  In general 

 For cases dealing with this subject in the context 
of prosecutions under Wis. Stat. § 943.38(2), see 
sec. 34.6813. 

34.67252  Post-dated check is writing 
whereby legal rights or 
obligations are created and 
therefore can be subject of 
forgery 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 34-3, sec. 34.3422. 

34.673  Probable cause to believe this 
offense committed 

34.6731  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 34-3, sec. 34.3422. 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶1-26. 

34.674  Sufficiency of evidence to establish 
factual basis for plea 

34.6741  In general 

34.6742  Sufficiency to show that 
writing "purport[ed] to have 
been made by another" 

 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 
632 N.W.2d 872, 2001 Term WCA-34, at ¶9-12. 

34.675  Sufficiency of evidence to convict 

34.6751  In general 

34.6752  Sufficiency to show that 
writing "purport[ed] to have 
been made by another" 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶6. 

34.6753  Sufficiency to show that 
writing was "falsely" made 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶7-12. 

34.676  Other matters 

34.6761  Design and coverage of forgery 
statutes in general 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶10-
16. 

34.6762  There is difference between 
false execution of document 
and false contents of document; 
former is forgery; latter is not 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26. 
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34.6763  Forgery statutes do not cover 
person who has falsely made 
postal money order by writing 
in name of someone else as 
payer 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26. 

34.6764  Forging a check is a felony in 
Wisconsin 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶9. 

34.6765  Use of assumed name (alias) 
may be forgery if done for 
fraudulent purpose 

 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 
632 N.W.2d 872, 2001 Term WCA-34, at ¶9-12. 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶9, 12. 

34.6766  Can be charged in cases 
involving credit cards 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 152, sec. 11.5521. 

34.68  Uttering Forged Writing Or Object (in 
violation of Wis. Stat. § 943.38(2)) 

34.681  Elements of this offense 

34.6811  In general 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 34-6, sec. 34.611. 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 163, sec. 12.531. 

 Little v. State, 85 Wis. 2d 558, 271 N.W.2d 105 
(1978): 1978 Term, p. 116, sec. 11.531. 

 Bowie v. State, 85 Wis. 2d 549, 271 N.W.2d 110 
(1978): 1978 Term, p. 116, sec. 11.531. 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶8. 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.332. 

 State v. Machon, 112 Wis. 2d 47, 331 N.W.2d 665 
(Ct. App. 1983): 1982 Term, p. 189, sec. 12.522. 

 State v. Davis, 105 Wis. 2d 690, 314 N.W.2d 907 
(Ct. App. 1981): 1981 Term, p. 163, sec. 12.531. 

34.6812  Falsely made or altered 

34.68121  In general 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26. 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶13. 

34.68122  Does not cover person who 
has falsely made postal 
money order by writing in 
name of someone else as 
payer 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26. 

34.6813  Writing "whereby legal rights 
or obligations are created, 
terminated or transferred" 

34.68131  In general 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

34.68132  Post-dated check is writing 
whereby legal rights or 
obligations are created and 
therefore can be subject of 
forgery 

 For cases dealing with this subject in the context 
of prosecutions under Wis. Stat. § 943.38(1), see 
sec. 34.6725. 

34.6814  Intent to defraud is no element 
of this offense 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

34.682  Probable cause to believe this 
offense committed 
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34.6821  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 
(1981): 1981 Term, p. 164, sec. 12.532. 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶1-26. 

 State v. Davis, 105 Wis. 2d 690, 314 N.W.2d 907 
(Ct. App. 1981): 1981 Term, p. 163, sec. 12.532. 

34.683  Instructing on this offense and 
lesser-included offenses 

34.6831  Instructing on this offense as 
charged offense 

34.68311  Content of instruction 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 139, sec. 12.551. 

34.6832  Instructing on this offense as 
lesser-included offense 

34.68321  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 

34.6833  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

34.68331  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 
712 (1994): 1993 Term, p. 29-6, sec. 29.4331. 

 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 
695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 
29.4311. 

34.684  Sufficiency of evidence to establish 
factual basis for guilty plea 

 Little v. State, 85 Wis. 2d 558, 271 N.W.2d 105 
(1978): 1978 Term, p. 116, sec. 11.532. 

34.685  Sufficiency of evidence to convict 

34.6851  In general 

 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 
429 (1981): 1980 Term, p. 125, sec. 12.1261. 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.332. 

 State v. Machon, 112 Wis. 2d 47, 331 N.W.2d 665 
(Ct. App. 1983): 1982 Term, p. 189, sec. 12.522. 

34.6852  Sufficiency to show that 
writing was falsely made or 
altered 

 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 
794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶13. 

34.6853  Sufficiency to show writing 
"whereby legal rights or 
obligations are created, 
terminated or transferred" 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

34.6854  State not required to prove 
intent to defraud 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

34.686  Other matters 

34.6861  Post-dated check is writing 
whereby legal rights or 
obligations are created and 
therefore can be subject of 
forgery 

 For cases dealing with this subject, see sec. 
34.68132. 

34.6862  Victim's negligence is 
irrelevant to question whether 
this crime was committed 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 
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34.6863  Design and coverage of forgery 
statutes in general 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶10-
16. 

34.6864  There is difference between 
false execution of document 
and false contents of document; 
former is forgery; latter is not 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26. 

34.6865  Forgery statutes do not cover 
person who has falsely made 
postal money order by writing 
in name of someone else as 
payer 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26. 

34.69  Fraudulent Writings 

34.691  Falsifying corporate documents 
(Wis. Stat. § 943.39(1)) 

34.6911  Instructing on this offense 

34.69111  Need to instruct jury that it 
must be unanimous on 
whether defendant had 
intent to injure or intent to 
defraud 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶54-64. 

34.6912  Sufficiency of evidence to 
convict 

34.69121  In general 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶65-68. 

34.6913  Other matters 

34.69131  Need for jury unanimity on 
whether defendant had 
intent to injure or intent to 
defraud 

 For cases dealing with this subject, see sec. 
34.69111. 

34.69132  Does "with intent to injure 
or defraud" create two 
crimes or one crime with 
two different modes of 
commission? 

 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 
N.W.2d 97, at ¶59-63. 

34.692  Deceitfully obtaining signature to 
writing that is subject to forgery 
(Wis. Stat. § 939.39(2)) 

34.6921  Elements of this offense 

 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.571. 

34.6922  Probable cause to believe this 
offense committed 

34.69221  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 
(Ct. App. 1985): 1984 Term, p. 195, sec. 12.572. 

34.7  Other Crimes Involving Misappropriation 
Of Property (cont'd) 

34.71  Fraudulent Data Alteration 

34.72  Fraudulent Insurance And Employe 
Benefit Program Claims 

34.721  Elements of this offense 

34.7211  Value of claim that determines 
grade of this offense is 
determined by total claim 
submitted, not false or 
fraudulent portion of claim 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec. 346111. 

34.722  Instructing on this offense as 
charged offense 
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34.7221  Jury need not be instructed that 
it needs to unanimously agree 
on which item or items on 
proof of loss were false or 
fraudulent 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-6, sec. 34.6121. 

34.723  Other matters 

34.7231  Value of claim that determines 
grade of this offense is 
determined by total claim 
submitted, not false or 
fraudulent portion of claim 

 For cases dealing with this subject, see sec. 
34.7211. 

34.7232  Unanimity not required with 
respect to particular item or 
items on proof of loss that were 
false or fraudulent 

 For cases dealing with this subject, see sec. 
34.7221. 

34.7233  Sufficiency, for purposes of 
acceptance of guilty plea, of 
showing of factual basis for 
conspiracy to commit this 
offense 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

34.73  Fraudulent Destruction Of Certain 
Writings 

34.74  Financial Transaction Card Crimes 

34.741  Nature and purpose of this offense 
in general 

 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 151, sec. 11.551. 

34.742  Fraudulent use of financial 
transaction card 

34.7421  Elements of this offense 

34.74211  Acquisition of actual 
possession of financial 
transaction card not 
required 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

34.74212  "Without the cardholder's 
consent" 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

34.7422  Admission of evidence 

34.74221  Evidence of acts committed 
in one county to prove 
crime charged in different 
county 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

34.7423  Instructing on this offense as 
charged offense: content of 
instruction 

34.74231  Use of words "without 
authorization" to describe 
"without the cardholder's 
consent" element of 
offense 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

34.7424  Sufficiency of evidence to 
convict 

34.74241  In general 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

34.74242  State not required to prove 
offender acquired actual 
possession of financial 
transaction card 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

34.74243  Proof of "without the 
cardholder's consent" 
element 
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 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

34.743  Theft Of Telecommunications 
Service 

34.7431  Other matters 

34.7432  Appropriate unit of 
prosecution 

 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 
(Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111. 

34.75  Theft Of Cellular Telephone Service 

34.76  Theft Of Cable Television Service 

34.77  Theft Of Satellite Cable Programming 

34.78  Retail Theft 

34.781  Probable cause to believe this 
offense committed 

34.7811  Probable cause to arrest 

 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. 
App. 1990): 1990 Term, p. 34-2, sec. 34.3111. 

34.782  Other matters 

34.7821  Other matters 

34.78211  Immunity for merchant 
detaining suspected 
shoplifter 

 Hainz v. Shopko Stores, Inc., 121 Wis. 2d 168, 359 
N.W.2d 397 (Ct. App. 1984): 1984 Term, p. 213, sec. 
12.9952. 

34.79  Removal Of Shopping Cart 

34.8  Other Crimes Involving Misappropriation 
Of Property (cont'd) 

34.81  Criminal Slander Of Title 

34.811  Constitutionality of statute creating 
this offense 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 
12.561. 

34.812  Elements of this offense 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 26-3, sec. 26.411. 

34.813  Probable cause to believe this 
offense committed 

34.8131  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 34-4, sec. 34.3421. 

34.814  Instructing on this offense and 
lesser-included offenses 

34.8141  Instructing on this offense as 
charged offense 

34.81411  Content of instruction 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 26-3, sec. 26.411. 

34.815  Sufficiency of evidence to convict 

 State v. Minniecheske, 118 Wis. 2d 357, 347 
N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 225, sec. 
12.562. 

34.816  Other matters 

34.8161  Need to submit question 
whether document is frivolous 
to jury 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 26-3, sec. 26.411. 

34.82  Theft Of Library Material 

34.83  Unlawful Receipt Of Payments To 
Obtain Loan For Another 

34.84  Computer Crimes 

34.841  Definitions applicable to computer 
crimes (Wis. Stat. § 943.70(1)) 

34.8411  "Data" 

 Burbank Grease Services v. Sokolowski, 2006 WI 
103, 294 Wis. 2d 274, 717 N.W.2d 781, at ¶36. 
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34.842  Offenses against computer data and 
programs (Wis. Stat. § 943.70(2)) 

34.8421  Constitutionality of statute 
creating this offense 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

34.8422  Elements of this offense 

34.84221  Monetary amount of 
damage done is not 
element of crime; it only 
determines range of 
punishment 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

34.84222  "Other restricted access 
information" 

 Burbank Grease Services v. Sokolowski, 2006 WI 
103, 294 Wis. 2d 274, 717 N.W.2d 781, at ¶34-39. 

34.8423  Other matters 

34.84231  This criminal offense is not 
preempted by federal 
copyright law 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

34.84232  This offense not meant to 
criminalize disclosure of 
all types of information 
that was stored on 
computer, when 
information was obtained 
with authorization in first 
instance 

 Burbank Grease Services v. Sokolowski, 2006 WI 
103, 294 Wis. 2d 274, 717 N.W.2d 781, at ¶39. 

34.843  Offenses against computer, 
computer equipment or supplies 
(Wis. Stat. § 943.70(3)) 

34.85  Unauthorized Release Of Animals 

34.9  Crimes Against Property (Federal Offenses) 

34.91  Mail Or Wire Fraud 

34.911  Elements of this offense 

34.9111  In general 

 Pasquantino v. United States, 125 S. Ct. 1766 
(2005). 

 Schmuck v. United States, 109 S. Ct. 1443 (1989): 
1988 Term, p. 34-6, sec. 34.361. 

34.9112  Materiality of fraudulent 
statement is element of this 
offense that must be submitted 
to jury 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

34.9113  Property 

 Pasquantino v. United States, 125 S. Ct. 1766 
(2005). 

 Cleveland v. United States, 121 S. Ct. 365 (2000), 
2000 Term USSC-1. 

34.912  Sufficiency of evidence to convict 

 Schmuck v. United States, 109 S. Ct. 1443 (1989): 
1988 Term, p. 34-6, sec. 34.361. 

 Carpenter v. United States, 108 S. Ct. 316 (1987): 
1987 Term, p. 38-6, sec. 38.7821. 

 McNally v. United States, 107 S. Ct. 2875 (1987): 
1986 Term, p. 248, sec. 12.7991. 

34.913  Other matters 

34.9131  Federal mail fraud statute does 
not reach false statements made 
in application for state license 

 Cleveland v. United States, 121 S. Ct. 365 (2000), 
2000 Term USSC-1. 

34.9132  For purposes of mail fraud 
statute, thing obtained must be 
property in hands of victim 

 Cleveland v. United States, 121 S. Ct. 365 (2000), 
2000 Term USSC-1. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25886�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25886�
http://straylight.law.cornell.edu/supct/html/03-725.ZS.html�
http://supct.law.cornell.edu/supct/html/05-83.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Neder&url=/supct/html/97-1985.ZO.html�
http://straylight.law.cornell.edu/supct/html/03-725.ZS.html�
http://supct.law.cornell.edu/supct/html/99-804.ZS.html�
http://supct.law.cornell.edu/supct/html/99-804.ZS.html�
http://supct.law.cornell.edu/supct/html/99-804.ZS.html�


34-38 

34.9133  Plot to defraud foreign 
government of tax revenue 
violates federal wire fraud 
statute 

 Pasquantino v. United States, 125 S. Ct. 1766 
(2005). 

34.92  Arson Of Building 

34.921  Other matters 

34.9211  Application of this offense to 
two-unit apartment building 
used as rental property 

 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 
Term, p. 34-5, sec. 34.8112. 

 Russell v. United States, 105 S. Ct. 2455 (1985): 
1984 Term, p. 193, sec. 12.5521. 

34.9212  Applicability of this offense to 
owner-occupied residence not 
used for any commercial 
purpose 

 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 
Term, p. 34-5, sec. 34.8112. 

34.93  Bank Robbery 

34.931  Elements of this offense 

34.9311  In general 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶15. 

34.9312  Dangerous weapon 

 McLaughlin v. United States, 106 S. Ct. 1677 
(1986): 1985 Term, p. 185, sec. 12.5411. 

34.932  Other matters 

34.9321  Propriety of state prosecution 
for armed robbery after 
conviction in federal court of 
this offense based on same 
conduct 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶14-32. 

34.94  Robbery Of Custodian Of Mail Matter, 
Or Any Other Property Of The United 
States 

34.941  Elements of this offense 

 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 
Term, p. 191, sec. 12.531. 

34.95  Interstate Transportation Of Stolen 
Goods 

34.951  Other matters 

34.9511  Other matters 

34.95111  Does not apply to inter-
state transportation of 
phonograph records 
manufactured and 
distributed without the 
consent of the copyright 
owners 

 Dowling v. United States, 105 S. Ct. 3127 (1985): 
1984 Term, p. 195, sec. 12.581. 

34.96  Extortion (Hobbs Act) 

34.961  Elements of this offense 

34.9611  In general 

 Scheidler v. National Organization for Women, Inc., 
123 S. Ct. 1057 (2003), 2002 Term USSC-9. 

 McCormick v. United States, 111 S. Ct. 1807 (1991): 
1990 Term, p. 34-5, sec. 34.351. 

34.9612  Affirmative act of inducement 
by public official, such as a 
demand, is not element of 
extortion 

 Evans v. United States, 112 S. Ct. 1881 (1992): 1991 
Term, p. 34-3, sec. 34.7111. 

34.9613  Obtaining of property 

 Scheidler v. National Organization for Women, Inc., 
123 S. Ct. 1057 (2003), 2002 Term USSC-9. 

34.9614  Physical violence prohibited by 
this offense is limited to 
physical violence related to 
robbery or extortion 

http://straylight.law.cornell.edu/supct/html/03-725.ZS.html�
http://supct.law.cornell.edu/supct/html/99-5739.ZO.html�
http://supct.law.cornell.edu/supct/html/99-5739.ZO.html�
http://www.wicourts.gov/html/ca/01/01-2503.htm�
http://www.wicourts.gov/html/ca/01/01-2503.htm�
http://straylight.law.cornell.edu/supct/search/display.html?terms=Scheidler&url=/supct/html/01-1118.ZO.html�
http://www.law.cornell.edu/supct/search/display.html?terms=evans%20v.%20united%20states&url=/supct/html/90-6105.ZS.html�
http://straylight.law.cornell.edu/supct/search/display.html?terms=Scheidler&url=/supct/html/01-1118.ZO.html�


34-39 

 Scheidler v. National Organization For Women Inc., 
126 S. Ct. 1264 (2006). 

34.962  Sufficiency of evidence to convict 

 McCormick v. United States, 111 S. Ct. 1807 (1991): 
1990 Term, p. 34-5, sec. 34.351. 

34.963  Other matters 

34.9631  Offense completed when 
public official receives 
payment in return for 
agreement to perform specific 
official acts 

 Evans v. United States, 112 S. Ct. 1881 (1992): 1991 
Term, p. 34-3, sec. 34.7111. 

34.9632  Obtaining of property is 
essential element of this 
offense; if defendant has not 
obtained property, this offense 
is not committed 

 Scheidler v. National Organization for Women, Inc., 
123 S. Ct. 1057 (2003), 2002 Term USSC-9. 

34.9633  Physical violence unrelated to 
robbery or extortion falls 
outside scope of Hobbs Act 

 Scheidler v. National Organization For Women Inc., 
126 S. Ct. 1264 (2006). 

34.97  Transporting Falsely Made, Forged, 
Altered, Or Counterfeit Securities In 
Interstate Commerce 

34.971  Elements of this offense 

34.9711  "Falsely made" 

 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 
Term, p. 34-3, sec. 34.3311. 

34.98  Carjacking 

34.981  Elements of this offense 

34.9811  "Intent to cause death or 
serious bodily harm": includes 
both conditional and 
unconditional intent 

 Holloway v. United States, 119 S. Ct. 966 (1999): 
1998 Term, p. 34-5, sec. 34.8111. 

34.9812  Factors (i.e., serious bodily 
injury; death) that are specified 
in carjacking statute and 
increase the maximum penalty 
for the crime are elements of 
offense 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 31-14, sec. 31.7913. 

34.982  Instructing on this offense 

34.9821  Content of instruction: 
instructing on element of "with 
the intent to cause death or 
serious bodily harm" 

 Holloway v. United States, 119 S. Ct. 966 (1999): 
1998 Term, p. 34-5, sec. 34.8111. 

34.99  Other crimes 

34.991  Bank fraud 

34.9911  Elements of this offense: 
materiality of fraudulent 
statement is element of this 
offense that must be submitted 
to jury 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

34.992  Theft By, Or Bribery Of, Agent Of 
Organization Receiving Benefits In 
Excess Of $10,000 Under Federal 
Program 

 For cases dealing with this subject, see sec. 35.78. 

34.993  Misappropriation of personal 
identifying information or personal 
identification documents ("identity 
theft")  

34.9931  Aggravated identity theft (18 
U.S.C. § 1028A(a)(1)) 
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34.99311  Word "knowingly" in 
statute creating this offense 
requires government to 
show that defendant knew 
that means of 

identification at issue 
belonged to another person 

 Flores-Figueroa v. United States, 129 S. Ct. 1886 
(2009). 

http://supct.law.cornell.edu/supct/html/08-108.ZS.html�


35-1 

Chapter 35  
Crimes Against Government and Its 
Administration 
 
 
 
35.1  Crimes Involving Treason And Disloyal 

Acts 

35.11  Treason 

35.12  Sabotage 

35.121  Elements of this offense 

 State v. Ostensen, 150 Wis. 2d 656, 442 N.W.2d 
501 (Ct. App. 1989): 1988 Term, p. 35-1, sec. 
35.1121. 

35.122  Instructing on this offense and 
lesser included offenses 

35.1221  Instructing on this offense as 
offense charged 

35.12211  Content of instruction 

 State v. Ostensen, 150 Wis. 2d 656, 442 N.W.2d 
501 (Ct. App. 1989): 1988 Term, p. 35-1, sec. 
35.1121. 

35.13  Sedition 

35.14  Flag Desecration 

35.141  Constitutionality of statute creating 
this offense 

35.1411  In general 

 United States v. Eichman, 110 S. Ct. 2404 (1990): 
1989 Term, p. 35-1, sec. 35.111. 

 Texas v. Johnson, 109 S. Ct. 2533 (1989): 1988 
Term, p. 35-1, sec. 35.121. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

35.1412  Violation of defendant's first 
amendment rights 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

35.1413  Vagueness 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

35.1414  Overbreadth 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

35.15  Improper Use Of The Flag 

35.2  Crimes Involving Bribery And Official 
Misconduct 

35.21  Bribery Of Public Officers And 
Employes 

35.211  Constitutionality of statute creating 
this offense 

35.2111  In general 

35.2112  Is statute unconstitutional 
because it criminalizes conduct 
that, absent bribe, would be 
protected by First Amendment? 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶9. 
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 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 
754 N.W.2d 175, at ¶11-12. 

35.212  Elements of this offense 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 156, sec. 11.7221. 

 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 
754 N.W.2d 175, at ¶11. 

 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 
190 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.211. 

35.213  Admission of evidence 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 156, sec. 11.7222. 

35.214  Sufficiency of evidence to convict 

 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 
(1980): 1979 Term, p. 156, sec. 11.7223. 

35.215  Other matters 

35.2151  Other matters 

35.21511  Coverage of federal bribery 
statute 

 Dixson v. United States, 104 S. Ct. 1172 (1984): 
1983 Term, p. 229, sec. 12.7251. 

35.22  Special Privileges From Public Utilities 

35.23  Misconduct In Public Office (Wis. Stat. 
§ 946.12) 

35.231  Intentionally fails or refuses to 
perform known mandatory, 
nondiscretionary, ministerial duty 
of officer's or employee's office or 
employment within time or in 
manner required by law (Wis. Stat. 
§ 946.12(1)) 

35.2311  Elements of this offense 

 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 
(Ct. App. 1983): 1982 Term, p. 194, sec. 12.7222. 

35.2312  Charging this offense 

35.23121  Sufficiency of complaint 

 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 
(Ct. App. 1983): 1982 Term, p. 194, sec. 12.7222. 

35.232  In officer's or employee's capacity 
as such officer or employee, does 
act which officer or employee 
knows is in excess of officer's or 
employee's lawful authority or 
which officer or employee knows 
officer or employee is forbidden by 
law to do in officer's or employee's 
official capacity (Wis. Stat. § 
946.12(2)) 

35.2321  Elements of this offense 

35.23211  In general 

 State v. Schmit, 115 Wis. 2d 657, 340 N.W.2d 752 
(Ct. App. 1983): 1983 Term, p. 227, sec. 12.7211. 

35.23212  In official capacity: in 
general 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶13. 

35.23213  In official capacity: does 
not include prison guard 
who has consensual sexual 
relations with inmate 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶13. 

35.2322  Sufficiency of evidence to 
convict 

 State v. Schmit, 115 Wis. 2d 657, 340 N.W.2d 752 
(Ct. App. 1983): 1983 Term, p. 227, sec. 12.7211. 

35.233  Whether by act of commission or 
omission, in officer's or employee's 
capacity as such officer or 
employee exercises discretionary 
power in manner inconsistent with 
duties of officer's or employee's 
office or employment or rights of 
others and with intent to obtain 
dishonest advantage for officer or 
employee or another (Wis. Stat. § 
946.12(3)) 

35.2331  Constitutionality of statute 
creating this offense 
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35.23311  Vagueness 

 State v. Jensen, 2005 WI 31, 279 Wis. 2d 220, 694 
N.W.2d 56, at ¶2. 

 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 
N.W.2d 747, at ¶2. 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 80, sec. 11.2611. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶13. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶14. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶11-33. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶7-21. 

35.23312  Overbreadth 

 State v. Jensen, 2005 WI 31, 279 Wis. 2d 220, 694 
N.W.2d 56, at ¶1. 

 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 
N.W.2d 747, at ¶1. 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 80, sec. 11.2611. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶34-49. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶22-28. 

35.23313  Speech and debate clause 

 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 
N.W.2d 747, at ¶1. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶29-41. 

35.23314  Separation of powers 
doctrine 

 State v. Jensen, 2005 WI 31, 279 Wis. 2d 220, 694 
N.W.2d 56, at ¶1. 

 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 
N.W.2d 747, at ¶1. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶41-93. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶42-77. 

35.2332  Elements of this offense 

35.23321  In general 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 81, sec. 11.2612. 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶7. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶13. 

 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 
842 (Ct. App. 1984): 1984 Term, p. 200, sec. 12.7211. 

35.23322  Duties of officer's office or 
employee's employment 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶7-8, 10-24. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶16-29. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶7-8, 12-21. 

35.23323  Intent to obtain dishonest 
advantage 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶7-8, 10-24. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶13-21. 

35.23324  That defendant acted 
"corruptly" is not element 
of this offense 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶27-29. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶27-29. 

35.2333  Probable cause to believe this 
offense committed 
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35.23331  Sufficiency of showing of 
probable cause in 
complaint 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶94-100. 

35.2334  Admission of evidence 

35.23341  In general 

35.23342  Evidence that others were 
engaging in same conduct 
(e.g., using state resources 
to promote candidate for 
office) 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶30-32, 36. 

35.23343  Evidence that defendant 
believed that others were 
engaging in same conduct 
(e.g., using state resources 
to promote candidate for 
office) 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶30-32, 35, 37. 

35.2335  Instructing on this offense 

35.23351  Content of instruction in 
general 

 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 
842 (Ct. App. 1984): 1984 Term, p. 200, sec. 12.7211. 

35.23352  Instruction that use of state 
resources to promote 
candidate in political 
campaign or to raise money 
for candidate provides 
candidate with dishonest 
advantage contains 
impermissible mandatory 
conclusive presumption 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶7-24. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶10-26. 

35.23353  Instruction that state 
employee who uses, or 
directs use, of state 
resources for political 
campaigns exercises 
discretionary power in 
manner inconsistent with 
duties of employment 
contains impermissible 
mandatory conclusive 
presumption 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶7-24. 

35.23354  Instruction that defendant 
acted "corruptly" is not 
required 

 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 
598, 743 N.W.2d 823, at ¶27-29. 

 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 
743 N.W.2d 468, at ¶27-29. 

35.2336  Sufficiency of evidence to 
convict 

 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 
842 (Ct. App. 1984): 1984 Term, p. 200, sec. 12.7211. 

35.2337  Other matters 

35.23371  Party to the crime 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 81, sec. 11.2613. 

35.23372  Determining whether 
charging state legislator 
with this crime presents 
"political question" and 
therefore is nonjusticiable 

 State v. Jensen, 2005 WI 31, 279 Wis. 2d 220, 694 
N.W.2d 56, at ¶1. 

 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 
N.W.2d 747, at ¶1. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶48-93. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶50-77. 
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35.23373  Venue for this offense: 
venue provision in Wis. 
Stat. § 971.19(12), which 
governs prosecution for 
elections, ethics, or 
lobbying law violations 
does not apply to 
prosecutions for this 
offense even when 
misconduct upon which 
prosecution is predicated is 
based on violation of 
elections, ethics, or 
lobbying regulation 

 For cases dealing with this subject, see sec. 
12.2143. 

35.234  In officer's or employee's capacity 
as such officer or employee, makes 
entry in account or record book or 
return, certificate, report or 
statement which in material respect 
officer or employee intentionally 
falsifies (Wis. Stat. § 946.12(4)) 

35.2341  Other matters 

35.23411  Grade of offense 

 Law Enforcement Standards Board v. Village of 
Lyndon Station, 101 Wis. 2d 472, 305 N.W.2d 89 
(1981): 1980 Term, p. 141, sec. 12.7241. 

 Wisconsin Law Enforcement Standards Board v. 
Village of Lyndon Station, 98 Wis. 2d 229, 295 
N.W.2d 818 (Ct. App. 1980): 1980 Term, p. 141, sec. 
12.7241. 

35.235  Under color of officer's or 
employee's office or employment, 
intentionally solicits or accepts for 
performance of any service or duty 
anything of value which officer or 
employee knows is greater or less 
than is fixed by law (Wis. Stat. § 
946.12(5)) 

35.2351  Constitutionality of statute 
creating this offense 

 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 
(1977): 1977 Term, p. 81, sec. 11.2621. 

35.2352  Element of this offense 

 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 
(1977): 1977 Term, p. 81, sec. 11.2622. 

35.2353  Sufficiency of evidence to 
convict 

 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 
(1977): 1977 Term, p. 82, sec. 11.2623. 

35.24  Private Interest In Public Contract 
Prohibited 

35.241  Enters into contract in private 
capacity while being authorized by 
law to participate in making of 
contract as public officer or 
employee (Wis. Stat. § 346.13(1)(a)) 

35.2411  Elements of this offense 

35.24111  In general 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶15. 

35.24112  Public official 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶18. 

35.24113  Negotiate, bid or enter into 
contract in private capacity 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶19-
22. 

35.24114  Private pecuniary interest 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶23. 

35.24115  At same time, authorized 
or required by law to 
perform discretionary act 
concerning contract 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶24. 

35.24116  Scienter not element 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶14. 

35.2412  Admission of evidence 
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35.24121  Evidence of defendant's 
activity regarding contract 
before notice of position it 
created was posted and 
defendant submitted letter 
of interest 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶25-
34. 

35.2413  Sufficiency of evidence to 
convict 

35.24131  In general 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶18-
24. 

35.24132  Sufficiency to prove 
defendant was public 
official 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶18. 

35.24133  Sufficiency to prove 
defendant negotiated, bid 
or entered into contract in 
private capacity 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶19-
22. 

35.24134  Sufficiency to prove 
private pecuniary interest 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶23. 

35.24135  Sufficiency to prove 
defendant was authorized 
or required by law to 
perform discretionary act 
concerning contract 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶24. 

35.2414  Other matters 

35.24141  Nature and purpose of this 
offense in general 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶13-
14. 

35.24142  This is strict liability 
offense 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶14. 

35.24143  Abstaining from voting 
does not avoid commission 
of this offense 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶11. 

35.242  In capacity as public officer or 
employee, participates in making 
of contract in which one has private 
pecunairy interest, or performing in 
regard to that contract some 
function requiring exercising of 
discretion on officer's or 
employee's part (Wis. Stat. 
§ 346.13(1)(b)) 

35.2421  Constitutionality of statute 
creating this offense 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 230, sec. 12.7211. 

35.2422  Elements of this offense 

35.24221  Scienter not element 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 231, sec. 12.7212. 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶14. 

35.2423  Probable cause to believe this 
offense committed 

35.24231  Sufficiency of showing of 
probable cause in 
complaint 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 232, sec. 12.7213. 

35.2424  Other matters 

35.24241  Defenses to this offense 
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 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 232, sec. 12.7214. 

35.24242  This is strict liability 
offense 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 231, sec. 12.7212. 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶14. 

35.24243  Person may avoid 
commission of this offense 
by abstaining from voting 
on matters relating to their 
private contracts 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶11. 

35.25  Purchasing Claims At Less Than Full 
Value 

35.26  Public Construction Contracts At Less 
Than Full Value 

35.27  Judicial Officer Collecting Claims 

35.28  Corrupt Means To Influence 
Legislation; Disclosure Of Interest 

35.29  Misconduct Sections Apply To De 
Facto Officers 

35.3  Crimes Involving Perjury And False 
Swearing 

35.31  Perjury 

35.311  Elements of this offense 

35.3111  In general 

 State v. Devitt, 82 Wis. 2d 262, 262 N.W.2d 73 
(1978): 1977 Term, p. 82, sec. 11.2631. 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶8. 

 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 
(Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3111. 

 State v. Munz, 198 Wis. 2d 379, 541 N.W.2d 821 
(Ct. App. 1995): 1995 Term, p. 35-1, sec. 35.3121. 

 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 
(Ct. App. 1991): 1991 Term, p. 35-1, sec. 35.312. 

35.3112  "Materiality" of false testimony 

 United States v. Gaudin, 115 S. Ct. 2310 (1995): 
1994 Term, p. 26-1, sec. 26.442. 

 State v. Munz, 198 Wis. 2d 379, 541 N.W.2d 821 
(Ct. App. 1995): 1995 Term, p. 35-1, sec. 35.3121. 

35.312  Admission of evidence 

35.3121  Prosecutor's statement in prior 
prosecution allegedly showing 
that charged perjury was in fact 
truth 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

35.3122  Admissibility of statements 
made by defendant to 
presentence investigator in 
prior prosecution for another 
crime when perjury charge is 
based on inconsistency 
between trial testimony in that 
prior prosecution and those 
statements 

 For cases dealing with this subject, see secs. 
9.1262 and 9.19923. 

35.3123  In prosecution for perjury 
based on defendant's testimony 
at trial for crime, evidence that 
defendant was convicted of 
that crime may be admissible 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶36-38. 

35.313  Sufficiency of evidence to convict 

35.3131  In general 

 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 
(Ct. App. 1991): 1991 Term, p. 35-1, sec. 35.312. 

35.3132  Sufficiency to prove that 
statement was false when made 
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 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶10-12. 

35.3133  Sufficiency to prove that 
statement was knowing 
falsehood 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶13-14. 

35.3134  Sufficiency to prove that 
statement was material 

 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 
629 N.W.2d 317, 2000 Term WCA-363, at ¶15. 

 State v. Munz, 198 Wis. 2d 379, 541 N.W.2d 821 
(Ct. App. 1995): 1995 Term, p. 35-1, sec. 35.3121. 

35.314  Other matters 

35.3141  Appropriate unit of 
prosecution 

35.31411  Separate and distinct false 
declarations in testimony 
that require different 
factual proof of falsity may 
properly be charged in 
separate counts even if 
they are all related and 
arise out of the same 
transaction or subject 
matter 

 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 
(Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121. 

35.3142  Defenses to this offense 

35.31421  Privilege against self-
incrimination no defense 
to perjury prosecution 

 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 
Term, p. 111, sec. 8.8261. 

 United States v. Havens, 100 S. Ct. 1912 (1980): 
1979 Term, p. 157, sec. 11.7251. 

35.3143  Nature and purpose of this 
offense in general 

 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 
N.W.2d 270, 2000 Term WSC-32, at ¶9-10. 

35.3144  Defendant may be prosecuted 
for perjury based on allegedly 
false testimony in prior 
prosecution in which 
defendant's false testimony 
was believed by jury and led to 
acquittal if state has newly 
discovered evidence of perjury 

 For cases dealing with this subject, see sec. 
29.43341. 

35.3145  Other matters 

35.31451  Solicitation to commit 
perjury committed if 
defendant advises another 
party to procure the 
defendant to directly 
commit the perjury 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

35.31452  False testimony punishable 
as perjury whether judicial 
officer before whom 
testimony given is acting 
de jure or de facto 

 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 
(Ct. App. 1991): 1991 Term, p. 35-1, sec. 35.312. 

35.31453  "Materiality" of testimony 
must be submitted to jury; 
it is not question of law for 
judge to resolve 

 United States v. Gaudin, 115 S. Ct. 2310 (1995): 
1994 Term, p. 26-1, sec. 26.442. 

35.31454  Propriety of perjury 
prosecution based on 
defendant's admission of 
guilt to defense 
presentence investigator 
that is at odds with 
defendant's trial testimony 

 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 
2d 447, 688 N.W.2d 1, at ¶26-27. 

35.32  False Swearing 

35.321  Elements of this offense 
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35.3211  In general 

 Dunn v. United States, 99 S. Ct. 2190 (1979): 1978 
Term, p. 122, sec. 11.7231. 

 State v. Devitt, 82 Wis. 2d 262, 262 N.W.2d 73 
(1978): 1977 Term, p. 82, sec. 11.2641. 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 129, sec. 10.411. 

35.3212  Materiality not required 

 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 232, sec. 12.7221. 

35.3213  Oath or affirmation required or 
authorized by law 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

35.3214  When prosecution based on 
two inconsistent statements, 
that two statements were made 
within six years of one another 
is not element of this offense 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

35.322  Charging this offense 

35.3221  Sufficiency of information 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 168, sec. 12.7212. 

35.323  Instructing on this offense and 
lesser-included offenses 

35.3231  Instructing on this offense as 
charged offense 

35.32311  Content of instruction 

 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 
(Ct. App. 1981): 1981 Term, p. 168, sec. 12.7213. 

35.324  Sufficiency of evidence to convict 

 State v. Devitt, 82 Wis. 2d 262, 262 N.W.2d 73 
(1978): 1977 Term, p. 82, sec. 11.2642. 

 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 
(Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.321. 

35.325  Other matters 

35.3251  Jury unanimity in prosecution 
for this offense 

 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 
(Ct. App. 1987): 1987 Term, p. 35-3, sec. 35.3221. 

35.3252  Authority of clerk of court to 
administer oath to witness 

 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 190, sec. 9.861. 

35.3253  When prosecution based on 
two inconsistent statements, 
that two statements were made 
within six years of one another 
is not element of this offense 

 For cases dealing with this subject, see sec. 
35.3214. 

35.4  Crimes Involving Interference With Law 
Enforcement 

35.41  Refusing To Aid Officer 

35.42  Resisting Or Obstructing Officer 

35.421  Constitutionality of statute creating 
this offense 

35.4211  In general 

 Barnett v. Texas, 102 S. Ct. 79 (1981): 1981 Term, 
p. 169, sec. 12.7231. 

 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 
169 (1984): 1984 Term, p. 201, sec. 12.7223. 

35.4212  Constitutionality of statutes 
enacted in other jurisdictions 
that require stopped person to 
identify himself or herself 

 For cases dealing with this subject, see sec. 
35.7911. 

35.422  Elements of this offense 
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35.4221  In general 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶54. 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶21. 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35-2, sec. 35.4312. 

 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 
169 (1984): 1984 Term, p. 201, sec. 12.7223. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 229, sec. 12.7261. 

 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 
448 (1981): 1980 Term, p. 142, sec. 12.7321. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶6. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶79. 

 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 
804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶10-
11. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 
35.4221. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 35-3, sec. 35.4211. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.111. 

35.4222  Obstructs: in general 

35.42221  In general 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶21. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶1-11. 

 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 
804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶1-
22. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 35-3, sec. 35.4212. 

35.42222  Obstructs has two 
independent meanings:  (1) 
makes officer's 
performance of duties 
more difficult, and (2) 
gives false information 
with intent to mislead 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶21. 

35.4223  Obstructs:  makes officer's 
performance of duties more 
difficult 

35.42231  Failure of person properly 
subjected to Terry stop to 
identify himself may not 
be obstruction 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35-2, sec. 35.4312. 

35.42232  Failure to provide 
information, including 
identification, to police 
does not constitute 
obstruction 

 For cases dealing with this subject, see sec. 
35.4273. 

35.4224  Obstructs: gives false 
information with intent to 
mislead 

35.42241  Does person's false denial 
of guilt to police 
investigating crime 
constitute obstruction? 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶1-48. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶1-11. 

 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 
804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶1-
22. 
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35.42242  Identifying other people as 
possible suspects, or 
otherwise giving false 
information regarding 
crime, constitutes 
obstruction 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶9. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶1-11. 

35.42243  Knowingly giving false 
information to mislead 
officer is obstruction as a 
matter of law; proof of 
actual obstruction of 
officer is not necessary 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶21, 25, 30. 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶12. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶11. 

35.42244  Refusal to give 
information, including 
identity, is not obstruction 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶21. 

35.4225  In official capacity 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-14. 

35.4226  With lawful authority 

35.42261  In general 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶1-46. 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶54. 

 State v. Haywood, 2009 WI App 178, __ Wis. 2d 
__, 777 N.W.2d 921, at ¶12. 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶10-19. 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-14. 

35.42262  When resisting or 
obstructing is in response 
to police misconduct (e.g., 
execution of invalid search 
warrant) 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶10-19. 

35.42263  When resisting or 
obstructing is in response 
to arrest for new, distinct 
crime (e.g., disorderly 
conduct) that was in 
response to police 
misconduct (e.g., execution 
of invalid search warrant) 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶10-19. 

35.42264  When resisting or 
obstructing occurs outside 
home after illegal arrest in 
home 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶1-46. 

35.423  Probable cause to believe this 
offense committed 

35.4231  Probable cause to arrest 

35.42311  In general 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶56-64. 

 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 
(1993): 1992 Term, p. 35-1, sec. 35.4111. 

 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 
182, 738 N.W.2d 125, at ¶1-16. 

35.42312  Failure of person properly 
subjected to Terry stop to 
identify himself does not 
provide probable cause for 
arrest 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35-2, sec. 35.4312. 
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35.4232  Sufficiency of showing of 
probable cause in complaint 

35.42321  Does allegation that person 
falsely denied guilt to 
police investigating crime 
provide probable cause to 
believe this offense 
committed? 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶1-48. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶7-8. 

 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 
804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶1-
22. 

35.42322  Allegation that person gave 
false information regarding 
identity of perpetrator of 
crime provides probable 
cause to believe this 
offense committed 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶9. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶1-11. 

35.424  Admission of evidence 

35.4241  Prior instances of harassment 
by law enforcement officers 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 230, sec. 12.7262. 

35.425  Instructing on this offense and 
lesser-included offenses 

35.4251  Instructing on this offense as 
charged offense 

35.42511  Content of instruction in 
general 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 26-2, sec. 26.411. 

35.42512  Defendant's right, when 
obstruction based on 
alleged giving of false 
name, to instruction on 
common law right to 
change name through 
continuous and consistent 
use 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

35.42513  Instructing on "with lawful 
authority" element 

 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 
767 N.W.2d 187, at ¶1-46. 

35.426  Sufficiency of evidence to convict 

35.4261  In general 

 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 
N.W.2d 729, at ¶76, 78. 

 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 
169 (1984): 1984 Term, p. 201, sec. 12.7223. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 230, sec. 12.7263. 

 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 
448 (1981): 1980 Term, p. 142, sec. 12.7321. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 
35.4221. 

35.4262  Sufficiency to prove 
obstructing 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 
35.4221. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 35-3, sec. 35.4212. 

35.4263  Sufficiency to prove 
knowledge that officer was 
acting in official capacity and 
with lawful authority 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 
35.4221. 
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35.427  Sufficiency of showing of factual 
basis for plea to this offense 

35.4271  In general 

35.4272  Sufficiency of showing with 
respect to element of "lawful 
authority" 

 State v. Annina, 2006 WI App 202, 296 Wis. 2d 
599, 723 N.W.2d 708, at ¶10-19. 

35.428  Other matters 

35.4281  Defenses to this offense 

35.42811  Unlawfulness of officer's 
conduct 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 26-2, sec. 26.411. 

35.42812  When charge based on 
defendant's giving of 
allegedly false name, 
common law right to 
change name through 
continuous and consistent 
use may be defense 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

35.42813  "Exculpatory no" defense 

 For cases dealing with this subject, see secs. 
35.4274 and 35.4275. 

35.4282  Fact that obstruction relates to 
attempted arrest on civil matter, 
rather than criminal matter, is 
of no consequence 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 
35.4221. 

35.4283  Failure to provide information, 
including identification, to 
police does not constitute 
obstruction 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶21. 

 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 
N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321. 

35.4284  "Exculpatory no" doctrine 
adopted by court of appeals 
with respect to this offense 

35.42841  In general 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶1-48. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶1-11. 

 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 
804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶1-
22. 

35.42842  Doctrine does not extend to 
identifying other people as 
possible suspects or 
otherwise giving false 
information regarding 
crime 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶9. 

 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 
681 N.W.2d 568, at ¶1-11. 

35.4285  "Exculpatory no" doctrine 
rejected by supreme court with 
respect to this offense 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶1-48. 

35.43  Failure To Comply With Officer's 
Attempt To Take Person Into Custody 

35.431  Elements of this offense 

35.4311  In general 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

35.432  Instructing on this offense as 
charged offense 
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35.4321  No need to instruct jurors that 
they must be unanimous on 
particular statutory alternative 
that applies to defendant's 
conduct 

 For cases dealing with this subject, see sec. 
35.4341. 

35.433  Sufficiency of evidence to convict 

35.4331  In general 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

35.434  Other matters 

35.4341  No need for juror unanimity 
with respect to particular 
statutory alternative 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

35.4342  Statutory alternatives in 
description of this crime do not 
create separate offenses but 
rather describe alternative 
means of committing single 
offense 

 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 
418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 
8.6811. 

35.44  Escape 

35.441  Elements of this offense 

35.4411  In general 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 157, sec. 11.7241. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

35.4412  Custody 

35.44121  In general 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶5. 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112. 

 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 
(Ct. App. 1989): 1989 Term, p. 35-2, sec. 35.4121. 

35.44122  Custody does not require 
arrest 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

35.44123  Person convicted of crime 
is in custody 
notwithstanding fact that 
no arrest was made 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

35.44124  Includes custody of 
individuals jailed for 
nonpayment of municipal 
forfeiture who are on work 
release 

 For cases dealing with this subject, see sec. 
35.44645. 

35.44125  Is probationer confined to 
county jail as condition of 
probation in custody 
during period her or she is 
on work release? 

 For cases dealing with this subject, see sec. 
35.4463. 

35.44126  Does not include custody 
of probationer or parolee 
by probation or parole 
agent 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶1-14. 
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35.44127  Person turned away from 
jail when he appears there 
to serve time imposed as 
condition of probation may 
be in custody for purposes 
of escape statute 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶13. 

35.44128  Does not include detention 
during pendency of ch. 980 
proceeding 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶16-29. 

35.4413  In custody pursuant to lawful 
arrest 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

35.4414  Escape following conviction of 
"crime" 

 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 
(Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143. 

35.4415  Escape following conviction of 
"statutory traffic regulation" 

 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 
(Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143. 

35.4416  No need to show defendant 
progressed beyond institution's 
outer boundaries 

 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 
(1988): 1987 Term, p. 35-3, sec. 35.4131. 

 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 
(Ct. App. 1987): 1986 Term, p. 233, sec. 12.7233. 

35.4417  For purposes of felony escape, 
arrest must be for crime 

35.44171  In general 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

35.44172  If arrest based on warrant, 
warrant must be for crime 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

35.442  Probable cause to believe this 
offense committed 

35.4421  Sufficiency of showing of 
probable cause in complaint 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶1-14. 

 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 
(Ct. App. 1989): 1989 Term, p. 35-2, sec. 35.4121. 

35.443  Charging this offense 

35.4431  In general 

35.4432  No need to allege physical 
control over escapee 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112. 

35.444  Instructing on this offense and 
lesser-included offenses 

35.4441  Instructing on this offense as 
charged offense 

35.44411  Content of instruction in 
general 

 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 
(1988): 1987 Term, p. 35-3, sec. 35.412. 

35.44412  In prosecution for felony 
escape, instructing on 
requirement that custody 
must be result of arrest for 
crime 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

35.445  Sufficiency of evidence to convict 

35.4451  In general 

 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 
(Ct. App. 1987): 1986 Term, p. 233, sec. 12.7233. 
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35.4452  Sufficiency to show custody 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112. 

35.4453  No need to show that 
defendant progressed beyond 
institution's outer boundaries 

 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 
(1988): 1987 Term, p. 35-3, sec. 35.4131. 

 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 
(Ct. App. 1987): 1986 Term, p. 233, sec. 12.7233. 

35.446  Other matters 

35.4461  Penalty or punishment for 
offense 

35.44611  In general 

 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 
(1981): 1980 Term, p. 79, sec. 6.411. 

 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 
(1978): 1978 Term, p. 121, sec. 11.7211. 

 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 
(Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143. 

 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 
(Ct. App. 1989): 1989 Term, p. 35-2, sec. 35.4131. 

 State v. Ledford, 114 Wis. 2d 562, 339 N.W.2d 361 
(Ct. App. 1983): 1983 Term, p. 140, sec. 6.411. 

 State v. Kruse, 98 Wis. 2d 34, 295 N.W.2d 21 (Ct. 
App. 1980): 1980 Term, p. 79, sec. 6.411. 

35.44612  Penalty enhancer for 
habitual criminality does 
not apply to this offense 

 For cases dealing with this subject, see sec. 
31.62967. 

35.4462  Defenses to this offense 

35.44621  Duress or necessity 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 157, sec. 11.7241. 

35.44622  Self-defense 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

35.44623  Innocence of crime, or 
reversal of conviction for 
crime, for which arrest 
made is no defense 

 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 
(Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641. 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

35.44624  Fact that defendant not 
charged with crime for 
which arrest made is no 
defense 

 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 
187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 
11.811. 

35.4463  Is probationer who has been 
confined to county jail as 
condition of probation guilty of 
escape when he or she fails to 
return from work release? 

35.44631  Before amendment of 
escape statute by 1995 Wis. 
Act 154 

 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 
266 (1997): 1996 Term, p. 35-1, sec. 35.4121. 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112. 

35.44632  After amendment of escape 
statute by 1995 Wis. Act 154 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶13. 

35.4464  Other matters 

35.44641  Escape is a continuing 
offense 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 
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35.44642  Incarceration for operating 
after revocation as a 
habitual offender and for 
operating while 
intoxicated, fourth offense, 
is incarceration for a 
"crime," and thus escape is 
felony 

 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 
(Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143. 

35.44643  Arrest not lawful and 
defendant not guilty of 
escape if arrest based on 
evidence 
unconstitutionally 
obtained 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 1-10, sec. 1.6111. 

35.44644  Defendant placed in 
community residential 
confinement as part of 
intensive sanctions 
program can be charged 
with escape when he cuts 
off electronic monitoring 
bracelet and fails to return 
to confinement 

 State v. Holliman, 180 Wis. 2d 348, 509 N.W.2d 73 
(Ct. App. 1993): 1993 Term, p. 35-2, sec. 35.4211. 

35.44645  Individual who is jailed for 
nonpayment of municipal 
forfeiture is guilty of 
escape when he fails to 
return from work release 

 State v. Smith, 214 Wis. 2d 541, 571 N.W.2d 472 
(Ct. App. 1997): 1997 Term, p. 35-9, sec. 35.4121. 

35.44646  Meaning of "prisoner" in 
escape statute 

 State v. Smith, 214 Wis. 2d 541, 571 N.W.2d 472 
(Ct. App. 1997): 1997 Term, p. 35-9, sec. 35.4121. 

35.44647  Person turned away from 
jail when he appears there 
to serve time imposed as 
condition of probation may 
be subject to charge of 
escape if he violates any 
conditions of his 
constructive custody 

 For cases dealing with this subject, see sec. 
35.44127. 

35.44648  Person who absconds from 
detention during pendency 
of ch. 980 proceeding is not 
subject to escape charge 

 For cases dealing with this subject, see sec. 
35.44128. 

35.45  Failure To Report To Jail 

35.46  Assaults By Prisoners 

35.461  Elements of this offense 

35.4611  In general 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

35.4612  Placing victim in apprehension 
of immediate battery 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

35.4613  Intention to place victim in 
apprehension of immediate 
battery 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

35.462  Sufficiency of evidence to convict 

35.4621  Sufficiency to show placement 
of victim in apprehension of 
immediate battery 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

35.4622  Sufficiency to show intention 
to place victim in apprehension 
of immediate battery 
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 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

35.47  Assisting Or Permitting Escape 

35.48  Negligently Allowing Escape 

35.49  Other Crimes 

35.491  Encouraging violation of probation 
or parole 

35.492  Harboring or aiding felons 

35.4921  Elements of this offense 

35.49211  In general 

 State v. Jones, 98 Wis. 2d 679, 298 N.W.2d 100 (Ct. 
App. 1980): 1980 Term, p. 140, sec. 12.7221. 

35.49212  That person harbored or 
aided was wanted for 
felony at time police were 
seeking to apprehend him, 
and that the defendant 
knew this, are not elements 
of this defense 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

35.49213  Person harbored or aided 
need not be convicted 
felon; commission of 
felony is dispositive factor, 
not whether there has been 
conviction 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

35.4922  Sufficiency of evidence to 
convict 

35.49221  State need not prove that 
person harbored or aided 
was wanted for felony at 
time police were seeking to 
apprehend him or that 
defendant knew this 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

35.493  Kidnapped or missing persons; 
false information 

35.494  Bail jumping 

35.4941  Elements of this offense 

35.49411  In general 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Henning, 2003 WI App 54, 261 Wis. 2d 
664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶18. 

 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 
598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶9. 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. 
App. 1994): 1994 Term, p. 29-2, sec. 29.222. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412. 

35.49412  Intent element 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321. 

35.49413  Violation of term of bail 
bond that defendant shall 
not commit any crime:  
proof of violation of term 
does not require proof of 
conviction of crime 
defendant committed 

 State v. Henning, 2003 WI App 54, 261 Wis. 2d 
664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶25. 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶13-19. 
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35.49414  Violation of term of bail 
bond that defendant shall 
not commit any crime: 
includes crimes committed 
in other jurisdictions 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶17. 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 

35.49415  Term of bail bond that 
defendant shall not commit 
any crime: includes lesser-
included offenses of crime 
alleged, but jury cannot 
utilize guilt of lesser-
included offense as basis 
for guilt of bail jumping 
unless it is properly 
instructed on lesser-
included offense and is 
given verdict form 
predicating guilt on 
commission of lesser-
included offense 

 For cases dealing with this subject, see secs. 
35.49433 and 35.49467. 

35.49416  "Released from custody 
under ch. 969": release from 
custody must have been 
"on a bond" 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

35.49417  "Released from custody 
under ch. 969":  physical 
release from custody not 
required; when defendant 
has executed signature 
bond in one case, but 
remains prisoner because 
he cannot post cash bond 
in another case, he has 
been released from custody 
in first case 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶1-18. 

35.4942  Probable cause to believe this 
offense committed 

35.49421  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 
598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶8-17. 

35.4943  Instructing on this offense and 
lesser-included offenses 

35.49431  Instructing on this offense: 
in general 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

35.49432  Instructing on this offense: 
instructing on release from 
custody on bond 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

35.49433  Instructing on this offense 
when term of bail bond 
violated is that defendant 
shall not commit any 
crime:  when jury is given 
option to consider whether 
defendant violated term of 
bail bond by committing 
lesser-included offense of 
crime alleged, jury must be 
instructed on elements of 
lesser-included offense and 
on how to consider lesser-
included offense 

 State v. Henning, 2003 WI App 54, 261 Wis. 2d 
664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶1-
29. 

35.49434  Instructing on lesser-
included offenses in 
prosecutions for this 
offense: offenses that are 
lesser included offenses of 
this offense 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412. 

35.4944  Sufficiency of evidence to 
convict 

35.49441  In general 

http://www.wicourts.gov/html/ca/01/01-1669.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33515�
http://www.wicourts.gov/html/ca/99/99-2203.htm�
http://www.wicourts.gov/html/ca/02/02-1287.htm�


35-20 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241. 

35.49442  Failure to comply with 
term of bond that 
defendant shall not commit 
any crime established by 
showing that defendant 
committed crime in other 
jurisdiction 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 

35.49443  Sufficiency to prove that 
defendant was released 
from custody on bond 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

35.49444  Sufficiency to prove that 
defendant intentionally 
failed to comply with terms 
of bond 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

35.49445  Sufficiency to prove 
defendant violated 
condition prohibiting 
consumption of alcohol or 
controlled substance 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321. 

35.49446  Sufficiency to prove 
violation of condition that 
defendant not commit 
crime 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321. 

35.49447  Proving violation of term 
of bail bond that defendant 
shall not commit any crime 
does not require proof of 
conviction of crime 
defendant committed 

 For cases dealing with this subject, see sec. 
35.49413. 

35.49448  When defendant's guilt of 
bail jumping is predicated 
on  finding of guilt of 
another crime, and that 
finding is overturned, 
evidence is, as matter of 
law, insufficient to support 
defendant's conviction 

 For cases dealing with this subject, see sec. 
35.49465. 

35.49449  When term of bail bond 
allegedly violated is that 
defendant shall not commit 
any crime, jury's finding of 
not guilty of crime that 
defendant allegedly 
committed does not render 
evidence insufficient to 
convict of bail jumping or 
otherwise require setting 
aside of bail jumping 
conviction 

 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 
743 N.W.2d 517, at ¶25-29. 

35.4945  Appropriate unit of 
prosecution 

35.49451  When single act violates 
same condition in multiple 
bonds, multiple counts are 
appropriate 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶12. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 
(Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221. 

35.49452  When multiple violations 
of single bond are 
committed at same time 
and place, multiple counts 
are appropriate 

 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 
329 (1998): 1997 Term, p. 35-10, sec. 35.4221. 
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 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶9. 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶20. 

 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 
872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 
35.4221. 

35.49453  When prosecution based 
on failure to comply, in 
two cases, with condition 
of single bond that covered 
both cases (e.g. failure to 
appear at preliminary 
hearings in two cases when 
preliminary hearings were 
scheduled for same time 
and requirement of 
appearance at hearings was 
contained in single bond 
that covered both cases), 
multiple counts are 
appropriate 

 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 
152, 762 N.W.2d 690, at ¶1-20. 

35.4946  Other matters 

35.49461  Propriety of prosecuting 
for or convicting of both 
this offense and offense 
whose commission 
constituted failure to 
comply with terms of bail 
bond: in general 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 
(Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412. 

35.49462  Propriety of prosecuting 
for or convicting of this 
offense and offense whose 
commission constituted 
failure to comply with 
terms of bail bond: when 
other offense committed in 
another jurisdiction 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 

35.49463  Bail bond term that 
defendant shall not commit 
any crime includes crimes 
committed in other 
jurisdictions 

 For cases dealing with this subject, see sec. 
35.49414. 

35.49464  Prosecution for violation of 
condition of release that 
defendant not consume 
alcohol does not violate 
Wis. Stat. § 51.45(1) which 
declares that intoxicated 
persons may not be 
criminally prosecuted 
because of consumption of 
alcohol 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

35.49465  When defendant's guilt of 
bail jumping is predicated 
on finding of guilt of 
another crime, and that 
finding is overturned, 
evidence is, as matter of 
law, insufficient to support 
defendant's conviction 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 
722, 741 N.W.2d 488, at ¶8. 

 State v. Henning, 2003 WI App 54, 261 Wis. 2d 
664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶27. 

35.49466  In determining meaning of 
condition of bond that 
defendant allegedly 
violated, resort to contract 
principles not appropriate; 
question is whether 
prohibition in bond 
condition itself covered 
defendant's conduct 
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 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 
598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶14. 

35.49467  When term of bail bond 
violated is that defendant 
shall not commit any crime 
and jury is given option to 
consider whether 
defendant violated term of 
bail bond by committing 
lesser-included offense of 
crime alleged, jury must be 
provided with alternative 
verdict finding guilt based 
on commission of that 
lesser-included offense 

 State v. Henning, 2003 WI App 54, 261 Wis. 2d 
664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶1-
29. 

35.49468  When term of bail bond 
allegedly violated is that 
defendant shall not commit 
any crime, jury's finding of 
not guilty of crime that 
defendant allegedly 
committed does not render 
evidence insufficient to 
convict of bail jumping or 
otherwise require setting 
aside of bail jumping 
conviction 

 For cases dealing with this subject, see sec. 
35.49449. 

35.495  Absconding 

35.5  Other Crimes Affecting Administration Of 
Government 

35.51  Destruction Of Documents Subject To 
Subpoena 

35.52  Bribery Of Witnesses 

35.521  Elements of this offense 

35.5211  To refrain from giving 
evidence or testifying 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

35.522  Probable cause to believe this 
offense committed 

35.5221  Sufficiency of showing of 
probable cause in complaint 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

35.523  Other matters 

35.5231  This offense not applicable to 
making or accepting payment 
in order to have witness testify 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

35.53  Concealing Identity 

35.531  Constitutionality of statute creating 
this offense 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 121, sec. 11.7221. 

35.532  Other matters 

35.5321  Party to a crime 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 156, sec. 11.7232. 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 156, sec. 11.7232. 

 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 
(Ct. App. 1979): 1978 Term, p. 122, sec. 11.7223. 

 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 
(Ct. App. 1979): 1978 Term, p. 122, sec. 7223. 

35.5322  Penalty or punishment for 
offense 

 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 
668 (1981): 1980 Term, p. 141, sec. 12.7232. 

35.5323  Other matters 

35.53231  Effect of statute 

 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 
(1982): 1981 Term, p. 169, sec. 12.7221. 
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 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 
668 (1981): 1980 Term, p. 141, sec. 12.7232. 

 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 
(1980): 1979 Term, p. 156, sec. 11.7231. 

 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 
(1978): 1978 Term, p. 121, sec. 11.7222. 

 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 
519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 188, sec. 12.7211. 

35.54  Concealing Death Of Child 

35.55  Communicating With Jurors 

35.56  Obstructing Justice 

35.561  Elements of this offense 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 35-4, sec. 35.511. 

35.562  Sufficiency of evidence to convict 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 35-4, sec. 35.511. 

35.563  Other matters 

35.5631  Party to the crime 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 35-5, sec. 35.5131. 

35.57  Compounding Crime 

35.58  Simulating Legal Process 

35.59  Falsely Assuming To Act As Public 
Officer Or Employe Or A Utility 
Employe 

35.591  Constitutionality of statute creating 
this offense 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 228, sec. 12.7241. 

35.592  Elements of this offense 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 229, sec. 12.7242. 

35.593  Sufficiency of evidence to convict 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 229, sec. 12.7242. 

35.6  Other Crimes Affecting Administration Of 
Government (cont'd) 

35.61  Impersonating Peace Officers 

35.62  Interference With Custody Of Child 

35.621  Constitutionality of statute creating 
this offense 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 155, sec. 11.7211. 

35.622  Elements of this offense 

 State v. Britzke, 110 Wis. 2d 728, 329 N.W.2d 207 
(1983): 1982 Term, p. 193, sec. 12.7211. 

 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 193, sec. 12.7212. 

35.623  Sufficiency of evidence to convict 

 State v. Britzke, 110 Wis. 2d 728, 329 N.W.2d 207 
(1983): 1982 Term, p. 193, sec. 12.7211. 

 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 193, sec. 12.7212. 

35.63  Interference By Parent With Parental 
Rights Of Other Parent 

35.631  Constitutionality of statute creating 
this offense 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-5, sec. 35.521. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 233, sec. 12.7241. 

35.632  Elements of this offense 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-5, sec. 35.521. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 234, sec. 12.7243. 

35.633  Instructing on this offense and 
lesser-included offenses 
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35.6331  Instructing on this offense as 
charged offense 

35.63311  Content of instruction 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-6, sec. 35.523. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 234, sec. 12.7243. 

35.634  Other matters 

35.6341  Defenses to this offense 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-7, sec. 35.524. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 234, sec. 12.7243. 

35.64  Unauthorized Placement For Adoption 

35.65  Tampering With Public Records And 
Notices 

35.66  Penalty For Violating Laws Governing 
State Or County Institution 

35.67  Aiding Escape From Mental 
Institutions 

35.68  Denial Of Right To Counsel 

35.69  Premature Disclosure Of Search 
Warrant 

35.7  Crimes Affecting Administration Of 
Government (Federal Offenses And 
Offenses In Other States) 

35.71  Making False Statement In Matter 
Within Jurisdiction Of Federal 
Department Or Agency 

35.711  Elements of this offense 

35.7111  In general 

 United States v. Yermian, 104 S. Ct. 2936 (1984): 
1983 Term, p. 230, sec. 12.7271. 

 United States v. Rodgers, 104 S. Ct. 1942 (1984): 
1983 Term, p. 228, sec. 12.7231. 

35.7112  "Any department or agency of 
the United States" does not 
include judicial branch 

 Hubbard v. United States, 115 S. Ct. 1754 (1995): 
1994 Term, p. 35-7, sec. 35.7111. 

35.7113  "Materiality" of statement 

 United States v. Gaudin, 115 S. Ct. 2310 (1995): 
1994 Term, p. 26-1, sec. 26.442. 

35.7114  "Exculpatory no" is not 
exempted from purview of 
statute creating this offense 

 For cases dealing with this subject, see sec. 
35.7132. 

35.712  Defenses to this defense 

35.7121  Fact that alleged false 
statement consisted merely of 
an "exculpatory no" is no 
defense to this offense 

 For cases dealing with this subject, see sec. 
35.7132. 

35.713  Other matters 

35.7131  "Materiality" of statement must 
be submitted to jury; it is not 
question of law for judge to 
resolve 

 United States v. Gaudin, 115 S. Ct. 2310 (1995): 
1994 Term, p. 26-1, sec. 26.442. 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶11. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶8. 

35.7132  "Exculpatory no" doctrine 
rejected 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 35-17, sec. 35.7231. 

35.72  Endeavoring To Obstruct Due 
Administration Of Justice 

35.721  Elements of this offense 
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35.7211  "Knowlingly" 

 Andersen v. United States, 125 S. Ct. 2534 (2005). 

35.7212  "Corruptly" 

 Andersen v. United States, 125 S. Ct. 2534 (2005). 

35.7213  Nexus between obstructive act 
and official proceeding 

 Andersen v. United States, 125 S. Ct. 2534 (2005). 

35.722  Instructing of this offense 

35.7221  Content of instruction 

 Andersen v. United States, 125 S. Ct. 2534 (2005). 

35.723  Other matters 

35.7231  This crime does not encompass 
lying to investigating officers 
who were not acting as arm of 
grand jury, whom grand jury 
had not subpoenaed or 
otherwise directed to appear, or 
whom the defendant knew 
would provide his statements 
to the grand jury 

 United States v. Aguilar, 115 S. Ct. 2357 (1995): 
1994 Term, p. 35-8, sec. 35.721. 

35.73  Illegally Disclosing A Wiretap 

35.731  This crime can be committed even 
though disclosure of the wiretap 
occurred after the authorization for 
the wiretap expired 

 United States v. Aguilar, 115 S. Ct. 2357 (1995): 
1994 Term, p. 35-8, sec. 35.721. 

35.74  Criminal Violation Of Constitutional 
Rights 

 For cases dealing with this subject, see sec. 38.48. 

35.75  Bribery 

35.751  Constitutionality of statute creating 
this offense 

35.7511  Statute is valid exercise of 
Congress's Article I authority 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

35.752  Elements of this offense 

35.7521  Does not require proof that 
bribe in question had 
demonstrated effect upon 
federal funds 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 35-16, sec. 35.7111. 

35.753  Coverage of this offense 

35.7531  Officers of a private, nonprofit 
corporation administering and 
expending federal community 
development block grants are 
"public officials" for purposes 
of this offense 

 Dixson v. United States, 104 S. Ct. 1172 (1984): 
1983 Term, p. 229, sec. 12.7251. 

35.76  Prohibition On Broadcasting Lottery 
Advertisements 

 For cases dealing with this subject, see sec. 
38.984. 

35.77  Illegal Gratuities Statute 

35.771  Elements of this offense 

35.7711  Government must prove link 
between thing of value 
conferred upon public official 
and specific "official act" for or 
because of which it was given 

 United States v. Sun-Diamond Growers, 119 S. Ct. 
1402 (1999): 1998 Term, p. 35-5, sec. 35.7111. 

35.78  Theft by, or bribery of, agent of 
organization receiving benefits in 
excess of $10,000 under federal program 

35.781  Elements of this offense 

35.7811  Receipt of federal benefit 

 Fischer v. United States, 120 S. Ct. 1780 (2000): 
1999 Term, p. 35-5, sec. 35.7121. 
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35.782  Other matters 

35.7821  Hospitals as health care 
providers under Medicare 
program receive "benefits" 
within meaning of this crime 

 Fischer v. United States, 120 S. Ct. 1780 (2000): 
1999 Term, p. 35-5, sec. 35.7121. 

35.79  Other Crimes 

35.791  "Stop and identify" offenses 

35.7911  Constitutionality of statute 
creating this offense 

 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. 
Ct. 2451 (2004). 

35.8  Wisconsin Organized Crime Control Act 

35.81  Engaging In Racketeering Activity 

35.811  Constitutionality of statute creating 
this offense 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-3, sec. 35.811. 

35.812  Definitions 

35.8121  "Enterprise" 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121. 

35.8122  "Pattern of racketeering 
activity" 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-3, sec. 35.811, 
and p. 35-4, sec. 35.8121. 

35.813  Elements of this offense 

35.8131  Does not require intent or 
knowledge beyond that 
required for predicate offenses 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

35.8132  Does not require that accused 
acted with intent to defraud or 
with knowledge that law 
violated 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶27. 

35.814  Sufficiency of showing of probable 
cause in complaint 

35.8141  Sufficiency of showing of 
"enterprise" 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121. 

35.8142  Sufficiency of showing of 
"pattern of racketeering 
activity" 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121. 

35.815  Admission of evidence 

35.8151  Evidence of loss suffered by 
victims of securities fraud 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶36-39. 

35.816  Sufficiency of evidence to convict 

35.8161  In general 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212. 

35.8162  Sufficiency to prove 
"enterprise" 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121. 

35.817  Other matters 

35.8171  In interpreting WOCCA, 
federal law concerning RICO 
may be persuasive 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121. 
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 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8213. 

 State v. Judd, 147 Wis. 2d 398, 433 N.W.2d 260 
(Ct. App. 1988): 1988 Term, p. 35-4, sec. 35.712. 

35.8172  Requirement that person be 
separate from enterprise 

 State v. Judd, 147 Wis. 2d 398, 433 N.W.2d 260 
(Ct. App. 1988): 1988 Term, p. 35-4, sec. 35.712. 

35.8173  Propriety of imposing 
punishment for this offense 
and predicate offenses 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211. 

35.8174  Requirement that person be 
separate from enterprise 

 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 
23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121. 

35.8175  Defenses to this offense:  
advice of counsel 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33. 

35.82  Continuing Criminal Enterprise 

35.821  Other matters 

35.8211  Appropriate unit of 
prosecution 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211. 

35.8212  Other matters 

35.82121  Propriety of punishment 
for both this offense and 
underlying predicate 
offenses 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 35-6, sec. 35-8211. 

35.82122  Federal interpretation of 
RICO provisions is 
persuasive authority in 
interpreting this offense 

 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 
(Ct. App. 1991): 1991 Term, p. 35-7, sec. 35.8213. 

35.83  Civil Remedies Under State 
Racketeering Activity And Continuing 
Criminal Enterprise Provisions 

 For cases dealing with this subject, see sec. 47.11. 

35.9  Federal Organized Crime Control 
Provisions 

35.91  Racketeer Influenced And Corrupt 
Organizations (RICO) Offenses 

35.911  Definitions relating to RICO 

35.9111  "Enterprise" 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 

35.9112  "Structure" 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 

35.9113  "Association" 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 

35.912  Elements of these offenses 

35.9121  To conduct or participate, 
directly or indirectly, in the 
conduct of enterprise's affairs 

 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 
1992 Term, p. 35-3, sec. 35.9111. 

35.9122  Enterprise 

35.91221  In general 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 

35.91222  Enterprise "which is 
engaged in, or the activities 
of which affect, interstate 
or foreign commerce" 

 United States v. Robertson, 115 S. Ct. 1732 (1995): 
1994 Term, p. 35-8, sec. 35.9111. 

35.9123  Prohibition on person 
conducting affairs of enterprise 
through pattern of racketeering 
activity 
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35.91231  Requires that person and 
enterprise be distinct 
entities 

 Cedric Kushner Promotions, Ltd. v. King, 121 S. Ct. 
2087 (2001), 2000 Term USSC-23. 

35.91232  Corporation, and corporate 
employee who unlawfully 
conducts affairs of 
corporation of which he is 
sole owner, are distinct 
entities 

 Cedric Kushner Promotions, Ltd. v. King, 121 S. Ct. 
2087 (2001), 2000 Term USSC-23. 

35.9124  When extortion in violation of 
Hobbs Act is alleged 
racketeering activity, 
government must show that 
defendant obtained property 

 Scheidler v. National Organization for Women, Inc., 
123 S. Ct. 1057 (2003), 2002 Term USSC-9. 

35.9125  When violation of Hobbs Act is 
alleged racketeering activity, 
physical violence alleged to 
violate Hobbs Act must be 
physical violence related to 
robbery or extortion 

 Scheidler v. National Organization For Women Inc., 
126 S. Ct. 1264 (2006). 

35.913  Instructing on this offense 

35.9131  Instructing on meaning of 
"enterprise" 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 

35.914  Conspiracy to commit this offense 

35.9141  To be convicted of conspiracy 
to violate RICO, conspirator 
need not himself have 
committed or agreed to commit 
the two or more predicate acts 
requisite for a substantive 
RICO offense 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 35-16, sec. 35.7111. 

35.915  Forfeiture of property used in, or 
proceeds from, racketeering activity 

35.9151  Constitutionality of forfeiture 

35.91511  Application of forfeiture 
provisions to expressive 
conduct (e.g., sale of 
sexually explicit materials) 
does not violate first 
amendment 

 Alexander v. United States, 113 S. Ct. 2766 (1993): 
1992 Term, p. 35-3, sec. 35.9121. 

35.91512  Forfeiture may violate 
excessive fines clause of 
eighth amendment 

 Alexander v. United States, 113 S. Ct. 2766 (1993): 
1992 Term, p. 35-3, sec. 35.9121. 

35.916  Other matters 

35.9161  Making obscenity violations 
predicate offenses is 
constitutionally permissible 

 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 
(1989): 1988 Term, p. 35-4, sec. 35.811. 

35.9162  When extortion in violation of 
Hobbs Act is alleged 
racketeering activity, 
government must show that 
defendant obtained property 

 Scheidler v. National Organization for Women, Inc., 
123 S. Ct. 1057 (2003), 2002 Term USSC-9. 

35.9163  When violation of Hobbs Act is 
alleged racketeering activity, 
physical violence alleged to 
violate Hobbs Act must be 
physical violence related to 
robbery of extortion 

 For cases dealing with this subject, see sec. 
35.9115. 

35.9164  Supreme court's approach to 
interpreting text of RICO 
statute in general 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 
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35.92  Continuing Criminal Enterprise 
Offenses 

35.921  Forfeiture of property used in, or 
proceeds from, criminal enterprise 

35.9211  Constitutionality of forfeiture 

 United States v. Monsanto, 109 S. Ct. 2657 (1989): 
1988 Term, p. 35-7, sec. 35.8212. 

 Caplin & Drysdale, Chartered v. United States, 109 
S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211. 

35.9212  Property to be used to pay 
attorney's fees not exempt from 
forfeiture 

 United States v. Monsanto, 109 S. Ct. 2657 (1989): 
1988 Term, p. 35-7, sec. 35.8212. 

 Caplin & Drysdale, Chartered v. United States, 109 
S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211. 

35.9213  Need to establish factual basis 
for stipulated forfeiture of 
assets as part of guilty plea 

 For cases dealing with this subject, see sec. 
7.21691. 

35.9214  Waiver of right to jury 
determination of forfeitability 
as part of guilty plea 

 For cases dealing with this subject, see sec. 
26.393. 

35.922  Jury must unanimously agree on 
which specific "violations" make 
up the "continuing series of 
violations" that are part of a 
continuing criminal enterprise 

 Dodd v. United States, 125 S. Ct. 2478 (2005). 

 Richardson v. United States, 119 S. Ct. 1707 (1999): 
1998 Term, p. 35-6, sec. 35.921. 

35.93  Civil Remedies Under Federal 
Racketeer Influenced And Corrupt 
Organizations And Continuing 
Criminal Enterprise Provisions 

 For cases dealing with this subject, see sec. 47.12. 
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Chapter 36  
Crimes Involving Controlled Substances 
 
 
 
36.1  Problems Arising In Controlled Substances 

Prosecutions Generally 

36.11  Constitutionality Of Controlled 
Substances Statutes 

36.111  Constitutionality of classification 
of particular substance as a 
controlled substance or in 
particular schedule 

36.1111  Constitutionality of 
classification of particular 
substance as a controlled 
substance 

36.11111  Marijuana 

36.11112  Cocaine base 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 47-11, sec. 47.411. 

36.11113  Other substances 

36.1112  Constitutionality of 
classification of particular 
substance in particular 
schedule 

36.11121  Classifying marijuana or 
THC as Schedule I 
substance 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 185, sec. 12.611. 

36.11122  Other classifications 

36.112  Constitutionality of procedure for 
classifying substances 

36.1121  Constitutionality of Congress's 
delegation of authority to 
classify to attorney general 

 Touby v. United States, 111 S. Ct. 1752 (1991): 1990 
Term, p. 36-1, sec. 36.1111. 

36.1122  Constitutionality of attorney 
general's delegation of 
scheduling power to DEA 

 Touby v. United States, 111 S. Ct. 1752 (1991): 1990 
Term, p. 36-1, sec. 36.1111. 

36.113  Consistency of controlled 
substances law and its enforcement 
with various constitutional and 
statutory rights 

36.1131  Freedom of religion 

 For cases dealing with this subject, see sec. 
30.9852. 

36.1132  Right to privacy 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-1, sec. 36.112. 

36.1133  Equal protection 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.113. 

36.1134  Commerce Clause 

36.11341  Congress's Commerce 
Clause authority includes 
power to prohibit local 
cultivation and use of 
marijuana for medical 
purposes in compliance 
with state law 

 For cases dealing with this subject, see sec. 
30.9954. 

36.1135  Religious Freedom Restoration 
Act 

 For cases dealing with this subject, see sec. 
30.98584. 

36.114  Constitutionality of penalty scheme 
in controlled substances act 
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 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 36-2, sec. 36.1821. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 185, sec. 12.612. 

36.12  Classification Of Substance As 
Controlled Substance 

36.121  Classification process in general 

 Gonzales v. Oregon, 126 S. Ct. 904 (2006). 

36.122  Determining whether particular 
substance is controlled substance 

36.1221  Cocaine 

 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 
270 N.W.2d 62 (1978): 1978 Term, p. 119, sec. 
11.611. 

36.1222  THC 

 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 
(1981): 1980 Term, p. 139, sec. 12.6111. 

36.1223  Other substances 

36.123  Propriety of classification of 
particular substance as a controlled 
substance or in particular schedule 

 For cases dealing with the constitutionality of 
classifying a particular substance as a controlled 
substance or in a particular schedule, see sec. 
36.111. 

36.124  Procedure for classifying 
substances 

 For cases dealing with the constitutionality of 
the procedure for classifying substances, see sec. 
36.112. 

36.13  Elements Of Controlled Substances 
Offenses 

36.131  Of offenses involving possession 
of controlled substance 

36.1311  Knowledge element 

36.13111  Need to prove that 
defendant knew or 
believed that he was in 
possession of controlled 
substance 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, p. 38.8811. 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 19-1, sec. 19.121. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

36.13112  No need to prove 
defendant's knowledge of 
specific nature of 
controlled substance 
possessed: in general 

 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 
(1996): 1995 Term, p. 36-1, sec. 36.1313. 

 State v. Smallwood, 97 Wis. 2d 673, 294 N.W.2d 51 
(Ct. App. 1980): 1979 Term, p. 152, sec. 11.613. 

36.13113  No need to prove 
defendant's knowledge of 
specific nature of 
controlled substance: fact 
that controlled substance 
defendant believed he 
possessed is in different 
schedule than controlled 
substance actually 
possessed makes no 
difference 

 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 
(1996): 1995 Term, p. 36-1, sec. 36.1313. 

36.1312  No need to prove possession of 
usable amount or other 
minimum quantity 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 19-1, sec. 19.121. 

36.14  Sufficiency Of Charging Document 

36.141  To charge nature of substance 

36.1411  Cocaine 
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 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 27, sec. 2.6521. 

36.142  Need to negate statutory defenses 

 State v. Townsend, 107 Wis. 2d 24, 318 N.W.2d 
361 (1982): 1981 Term, p. 167, sec. 12.613. 

36.143  Other matters 

36.15  Admission Of Evidence 

 For cases dealing with the admission of evidence 
in drug prosecutions when it is claimed that the 
evidence is not relevant, or that its probative value 
is outweighed by countervailing factors, see sec. 
13.363. 

36.16  Jury Instructions 

36.161  Regarding nature of substance 

36.1611  Cocaine 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 56, sec. 4.561. 

36.17  Sufficiency Of Evidence 

36.171  To establish probable cause 

36.1711  As to nature of substance 

36.17111  Marijuana 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 152, sec. 11.611. 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 119, sec. 
11.622. 

 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 
217 (Ct. App. 1981): 1981 Term, p. 166, sec. 12.6121. 

36.17112  Cocaine 

 State v. Jackson, 161 Wis. 2d 527, 468 N.W.2d 431 
(1991): 1990 Term, p. 11-4, sec. 11.211. 

 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 
270 N.W.2d 62 (1978): 1978 Term, p. 119, sec. 
11.611. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 225, sec. 12.6111. 

 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 
(Ct. App. 1981): 1980 Term, p. 139, sec. 12.6131. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 140, sec. 12.6131. 

36.17113  Heroin 

36.17114  Other substances 

36.1712  That defendant possessed 
controlled substance 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

36.1713  That defendant engaged in 
drug dealing 

36.17131  In general 

36.17132  Particular factor: drug 
dealing and weapons go 
hand in hand 

 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 
830 (1990): 1989 Term, p. 1-19, sec. 1.5212. 

36.172  To establish guilt beyond a 
reasonable doubt 

36.1721  As to nature of substance: 
general principles 

36.17211  In general 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶40-44. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 36-1, sec. 36.17212. 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 225, sec. 12.6121. 

36.17212  Use of Physician's Desk 
Reference 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶42-43. 
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36.17213  Need for expert testimony 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

36.17214  Identification of controlled 
substance can be 
established by 
circumstantial evidence 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

36.1722  As to nature of substance: 
particular substances 

36.17221  Oxycontin 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶40-44. 

36.17222  Marijuana 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

36.17223  Cocaine 

 State v. Jackson, 161 Wis. 2d 527, 468 N.W.2d 431 
(1991): 1990 Term, p. 11-4, sec. 11.211. 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 83, sec. 
11.2731. 

 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. 
App. 1997): 1997 Term, p. 36-1, sec. 36.17212. 

 State v. McNeal, 95 Wis. 2d 63, 288 N.W.2d 874 
(Ct. App. 1980): 1979 Term, p. 152, sec. 11.622. 

36.17224  Heroin 

 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 
N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 153, sec. 
11.6432. 

36.17225  THC 

 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 
(1981): 1980 Term, p. 139, sec. 12.6111. 

36.1723  Sufficiency to prove offenses 
involving possession of 
controlled substance 

36.17231  Sufficiency of evidence to 
prove possession: in 
general 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶23-26. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 
(Ct. App. 1992): 1992 Term, p. 36-1, sec. 36.1721. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241. 

 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 
898 (Ct. App. 1989): 1988 Term, p. 36-1, sec. 36.111. 

36.17232  Sufficiency of evidence to 
prove possession: presence 
of controlled substance in 
one's urine or blood, 
without more, is 
insufficient evidence on 
which to base conviction 
for possession 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶25. 

 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 
(Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

36.17233  Sufficiency of evidence to 
prove defendant knew or 
believed he was in 
possession of controlled 
substance 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 19-1, sec. 19.121. 

36.17234  Need to prove that 
defendant knew or 
believed that he was in 
possession of controlled 
substance 
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 For cases dealing with this subject, see sec. 
36.13111. 

36.17235  No need to prove 
defendant's knowledge of 
specific nature of 
controlled substance 
possessed 

 For cases dealing with this subject, see secs. 
36.13112 and 36.13113. 

36.17236  No need to prove 
possession of usable 
amount or other minimum 
quantity 

 For cases dealing with this subject, see sec. 
36.1312. 

36.18  Penalty Or Punishment For Controlled 
Substances Offenses 

36.181  In general 

36.182  Mandatory minimum sentence; 
presumptive minimum sentence 

36.1821  When probation imposed for 
drug offense carrying 
mandatory minimum sentence 
of one year or less, 
imprisonment for that period 
must be imposed as a condition 
of probation 

36.18211  In general 

 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 
638 N.W.2d 903, 2001 Term WCA-184, at ¶11. 

 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 
(Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212. 

 State v. De Leon, 171 Wis. 2d 200, 490 N.W.2d 767 
(Ct. App. 1992): 1992 Term, p. 36-3, sec. 36.1811. 

36.18212  Actual imprisonment must 
be imposed; monitored 
home detention not 
permissible alternative 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶11. 

 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 
(Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212. 

36.1822  Provision making mandatory 
minimum sentence only a 
"presumptive minimum 
sentence" does not apply when 
mandatory minimum sentence 
is one year or less and 
probation is imposed 

 State v. De Leon, 171 Wis. 2d 200, 490 N.W.2d 767 
(Ct. App. 1992): 1992 Term, p. 36-3, sec. 36.1811. 

36.1823  When taking plea to drug 
offense having presumptive 
minimum sentence, court must 
establish defendant's 
understanding of presumptive 
minimum sentence 

 For cases dealing with this subject, see sec. 
7.21323. 

36.1824  Provision making minimum 
sentence only presumptive, not 
mandatory, does not apply to 
Wis. Stat. § 961.50, which 
requires suspension of 
operating privilege when 
person convicted of controlled 
substances offense; that 
requirement is mandatory 

 For cases dealing with this subject, see sec. 
36.1851. 

36.1825  Burden of proof with respect to 
question whether presumptive 
minimum sentence should be 
imposed 

 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 
(Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133. 

36.1826  Calculation of mandatory 
minimum sentence and its 
components (i.e., confinement 
and extended supervision) 
under truth-in-sentencing 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶1-69. 
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36.183  Penalty enhancer for committing 
offense within 1,000 feet of school 
premises or other designated 
building, object, or place 

36.1831  Constitutionality of this 
penalty enhancer 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶23. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-5, sec. 36.1811. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

36.1832  Effect of this penalty enhancer 
on substantive offense 

36.18321  In general 

36.18322  When this penalty 
enhancer charged, it 
becomes element of 
substantive offense that 
must be proved at trial 
beyond reasonable doubt 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶26. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

36.1833  Elements of this penalty 
enhancer 

36.18331  Intent or scienter is not 
required; this is a strict 
liability penalty enhancer 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 
36.1912. 

36.18332  School does not include 
public university campus 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

36.18333  "Park" includes passive 
(i.e., undeveloped) park 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

36.18334  "Youth center" includes 
day care center 

 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 
198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 
36.18321. 

36.1834  Applicability to pending cases 
of amendment of penalty 
enhancer from "mandatory" to 
"presumptive" minimum 
sentence 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-3, sec. 
36.1913. 

36.1835  When elements of this penalty 
enhancer are in fact not 
present, court has no 
jurisdiction to impose 
enhanced penalty even though 
defendant pled guilty to 
charging document alleging 
penalty enhancer 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

36.1836  This penalty enhancer is self-
executing; prosecutor need do 
nothing to trigger it and cannot 
prevent court from invoking it 
by simply not charging 
defendant as repeater 

 State v. Young, 191 Wis. 2d 393, 528 N.W.2d 417 
(1995): 1994 Term, p. 36-1, sec. 36.1821. 

 State v. Young, 180 Wis. 2d 700, 511 N.W.2d 309 
(Ct. App. 1993): 1993 Term, p. 36-1, sec. 36.1811. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27771�
http://www.wicourts.gov/html/sc/00/00-0541.htm�
http://www.wicourts.gov/html/ca/97/97-1364.htm�
http://www.wicourts.gov/html/ca/97/97-3367.htm�


36-7 

36.1837  In prosecutions for possession 
of a controlled substance with 
intent to deliver, this penalty 
enhancer applies to a person 
who possesses the controlled 
substance with intent to deliver 
it anywhere, including outside 
the prohibited zone; an intent 
to deliver it inside the 
prohibited zone is not 
necessary 

 State v. Rasmussen, 195 Wis. 2d 109, 536 N.W.2d 
106 (Ct. App. 1995): 1995 Term, p. 36-5, sec. 
36.1812. 

36.1838  In multi-count complaint 
charging controlled substances 
offenses with this penalty 
enhancer, failure to prove 
penalty enhancer at 
preliminary examination does 
not require dismissal of count 
or preclude charging offense in 
information 

 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 
400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

36.1839  State cannot prove this penalty 
enhancer, or aspect of it, by use 
of judicial notice 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶5, 18-34. 

36.184  Penalty enhancer for second or 
subsequent controlled substances 
offenses (Wis. Stat. § 961.48, 
formerly 161.48) 

36.1841  Prior conviction(s) that subjects 
defendant to this penalty 
enhancer is not element of 
offense that must be proved at 
trial beyond a reasonable doubt 

 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 
547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶6. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

36.1842  Determining what constitutes 
prior offense that will render 
present offense a second or 
subsequent offense 

36.18421  In general 

 State v. Moline, 229 Wis. 2d 38, 598 N.W.2d 929 
(Ct. App. 1999): 1999 Term, p. 36-1, sec. 36.18412. 

36.18422  Possession of drug 
paraphernalia in violation 
of Wis. Stat. § 961.573 
qualifies as prior offense 

 State v. Moline, 229 Wis. 2d 38, 598 N.W.2d 929 
(Ct. App. 1999): 1999 Term, p. 36-1, sec. 36.18412. 

36.1843  Proving prior offense 

36.18431  In general 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 37-5, sec. 37.2151. 

 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 
(Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831. 

36.18432  Admission by plea of 
guilty to charging 
document alleging prior 
offense 

 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 
(Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831. 

36.18433  Remedy when appellate 
court concludes prior 
offense not proven 

 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 
(Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831. 

36.1844  Propriety of enhancing 
sentence under repeater 
provision of ch. 961 (formerly 
ch. 161) (i.e., for committing 
second or subsequent 
controlled substances offense) 
and under general repeater 
statute (Wis. Stat. § 939.62) 
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36.18441  Cannot enhance sentence 
under repeater provision of 
ch. 961 and under general 
repeater statute when both 
enhancers are based on 
same prior drug conviction 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶30-34. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶21. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶19-20. 

 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 
547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶5. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 36-4, sec. 36.1921. 

36.18442  May enhance sentence 
under repeater provision of 
ch. 961 and under general 
repeater statute when each 
enhancer is based on 
different prior conviction 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶1-23. 

36.1845  When this penalty enhancer is 
invoked, trial court, in selecting 
sentence to impose, may 
consider violation(s) that 
provided basis for invoking 
this penalty enhancer 

 State v. Canadeo, 168 Wis. 2d 559, 484 N.W.2d 340 
(Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1922. 

36.1846  Section 161.48(4)'s exclusion of 
offenses under sec. 161.41(2r)(a) 
and (3) sets forth limitation 
only upon the second and 
subsequent offense for which 
defendant is sentenced; the 
previous offense may be any 
conviction under ch. 161 

 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 
(Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834. 

36.1847  In multiple count complaint 
charging controlled substances 
offenses with this penalty 
enhancer, failure to prove 
penalty enhancer at 
preliminary examination 
requires dismissal of count and 
precludes charging the offense 
in information 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 
920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443. 

36.185  Penalty enhancer for defendant 
previously convicted of "felony 
drug offense" (21 U.S.C. § 
841(b)(1)(A)) (federal penalty 
enhancer) 

36.1851  Meaning of "felony drug 
offense" 

36.18511  Is defined exclusively by § 
802(44) and does not 
incorporate § 802(13)'s 
definition of "felony"; 
therefore, state drug 
offense punishable by 
more than one year 
qualifies as "felony drug 
offense," even if state law 
classifies offense as 
misdemeanor 

 Burgess v. United States, 128 S. Ct. 1572 (2008). 

36.186  Requirement that weight of carrier 
medium be included when 
determining the appropriate 
penalty for controlled substances 
offense 

36.1861  In general 

 Kimbrough v. United States, 128 S. Ct. 558 (2007). 

 Neal v. United States, 116 S. Ct. 763 (1996): 1995 
Term, p. 36-8, sec. 36.1841. 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 36-2, sec. 36.1821. 
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36.1862  Constitutionality of 
requirement 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 36-2, sec. 36.1821. 

36.187  Imposing harsher penalty for 
defendants convicted of dealing 
cocaine base or crack cocaine than 
on defendants convicted of dealing 
cocaine powder 

36.1871  Constitutionality of imposition 
of harsher punishment 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821. 

36.1872  In sentencing for offenses 
relating to crack cocaine, 
federal court is not required to 
adhere to federal sentencing 
guidelines' disparity between 
crack and powder cocaine 
offenses; guidelines' 
crack/powder disparity is not 
effectively mandatory 

 For cases dealing with this subject, see sec. 
9.1796. 

36.188  Deferral of further proceedings 
without entering judgment of guilt 
and conditional discharge and 
dismissal in case of possession of 
controlled substance 

36.1881  In general 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶20. 

 State v. Boyer, 198 Wis. 2d 837, 543 N.W.2d 562 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1832. 

36.1882  Does not apply to possession of 
marijuana 

 State v. Boyer, 198 Wis. 2d 837, 543 N.W.2d 562 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1832. 

36.1883  Deferral may be ordered 
without consent of prosecutor 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶20. 

36.189  Other matters 

36.1891  Suspension of operating 
privilege 

36.18911  Wis. Stat. § 961.438, which 
makes minimum sentences 
under controlled 
substances law only 
presumptive, not 
mandatory, does not apply 
to Wis. Stat. § 961.50, which 
requires suspension of 
operating privilege when 
person convicted of 
controlled substances 
offense; that requirement is 
mandatory 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶1-
24. 

36.1892  Constitutionality of penalty 
scheme in controlled 
substances act 

 For cases dealing with this subject, see sec. 
36.114. 

36.19  Other Problems 

36.191  Definitions relating to controlled 
substances offenses 

36.1911  "Deliver"; "delivery" 

 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 
592, 706 N.W.2d 157, at ¶7, 10-11. 

36.1912  "Keep"; "keeping" 

 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 
731 N.W.2d 284, at ¶1-12. 

36.192  Determining appropriate unit of 
prosecution 

36.1921  When controlled substance 
possessed on different 
occasions is from same cache 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 196, sec. 12.611. 
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 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 
(Ct. App. 1991): 1990 Term, p. 36-2, sec. 36.131. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611. 

36.193  Deferral of further proceedings 
without entering judgment of guilt 
and conditional discharge and 
dismissal in case of possession of 
controlled substance 

 For cases dealing with this subject, see sec. 
36.193. 

36.194  Conviction of controlled substance 
offense after forfeiture of property 
used in, or representing proceeds 
from, offense 

 For cases dealing with this subject, see sec. 
29.7962. 

36.195  Bar to prosecution for the same act 
both in this state and under federal 
law or the law of another state; 
statutory abrogation of dual 
sovereignty doctrine with respect to 
drug offenses (Wis. Stat. § 961.45) 

36.1951  In general 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶1-44. 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 
582, 770 N.W.2d 744, at ¶1-15. 

 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 
633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶48-
55. 

36.1952  Different limitations on 
successive prosecutions 
imposed by Wis. Stat. § 939.71 
and Wis. Stat. § 961.45 do not 
violate equal protection of the 
laws 

 For cases dealing with this subject, see sec. 
23.694. 

36.1953  Interpretation of "same act" 

36.19531  "Same act" does not mean 
same offense 

 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 
582, 770 N.W.2d 744, at ¶6. 

36.19532  "Same act" means same 
conduct 

 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 
582, 770 N.W.2d 744, at ¶1. 

36.19533  When defendant charged 
with conspiracy, "same 
conduct" does not 
encompass all acts 
performed in furtherance 
of conspiracy 

 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 
582, 770 N.W.2d 744, at ¶1-15. 

36.19534  To determine whether 
"same conduct" is involved, 
court must ask whether 
defendant came to "fork in 
the road" and committed 
separate volitional act 

 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 
582, 770 N.W.2d 744, at ¶1-15. 

36.196  Controlled Substances Act does not 
allow United States Attorney 
General to prohibit doctors from 
prescribing regulated drugs for use 
in physician-assisted suicide 

 Gonzales v. Oregon, 126 S. Ct. 904 (2006). 

36.197  Controlled Substances Act cannot 
be read as prohibiting physician-
assisted suicide through 
prescription of controlled 
substances 

 Gonzales v. Oregon, 126 S. Ct. 904 (2006). 
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36.198  Where harsher punishment 
imposed on one side of drug 
transaction (e.g., seller of drug is 
subject to harsher punishment than 
purchaser), person subject to less 
harsh punishment (e.g., purchaser) 
cannot by made subject to harsher 
punishment by being deemed aider 
and abettor of person subject to 
harsher punishment (e.g., seller) 

 Abuelhawa v. United States, 129 S. Ct. 2102 (2009). 

 For cases dealing generally with the proposition 
that where a statute imposes a harsher punishment 
on one side of a bilateral transaction, a person 
subject to less harsh punishment cannot by made 
subject to harsher punishment by being deemed an 
aider and abettor of the person subject to the 
harsher punishment, see sec. 31.226. 

36.2  Particular Crimes Involving Controlled 
Substances 

36.21  Possession Of Controlled Substance 

36.211  Elements of this offense 

36.2111  In general 

 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. 
App. 1994): 1994 Term, p. 29-2, sec. 29.222. 

 In Interest of R.B., 108 Wis. 2d 494, 322 N.W.2d 
502 (Ct. App. 1982): 1982 Term, p. 190, sec. 12.621. 

36.2112  Knowledge element; need to 
prove that defendant knew or 
believed that he was in 
possession of controlled 
substance 

 For cases dealing with this subject, see sec. 
36.1311. 

36.2113  No need to prove possession of 
usable amount or other 
minimum quantity 

 For cases dealing with this subject, see sec. 
36.1312. 

36.2114  Prior conviction(s) that subjects 
defendant to increased 
potential punishment for 
offense is not element of 
offense that must be proved at 
trial beyond a reasonable doubt 

 For cases dealing with this subject, see sec. 
36.21622. 

36.212  Probable cause to believe this 
offense committed 

36.2121  Sufficiency of evidence to 
establish probable cause to 
arrest 

 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 
159, 737 N.W.2d 44, at ¶15. 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 
(Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172. 

36.2122  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 
(Ct. App. 1991): 1990 Term, p. 36-3, sec. 36.221. 

36.213  Admission of evidence 

 For cases dealing with the admissibility of 
evidence in controlled substances prosecutions 
when it is contended that the evidence is 
irrelevant, or that its probative value is 
outweighed by countervailing factors, see sec. 
13.363. 

36.214  Instructing on this offense and 
lesser-included offenses 

36.2141  Instructing on this offense as 
lesser-included offense 

36.21411  Offenses of which this is a 
lesser-included offense 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.6221. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.2111. 
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36.21412  When evidence leaves 
doubt as to greater offense 

 For cases dealing with whether the evidence 
leaves sufficient doubt as to a greater offense, so 
that an instruction on this offense would be 
appropriate, see that greater offense. 

36.215  Sufficiency of evidence to convict 

36.2151  In general 

 In Interest of R.B., 108 Wis. 2d 494, 322 N.W.2d 
502 (Ct. App. 1982): 1982 Term, p. 190, sec. 12.621. 

36.2152  To establish that substance was 
cocaine 

 State v. McNeal, 95 Wis. 2d 63, 288 N.W.2d 874 
(Ct. App. 1980): 1979 Term, p. 152, sec. 11.622. 

36.2153  To establish possession 

36.21531  In general 

 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 
(Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222. 

 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 
898 (Ct. App. 1989): 1988 Term, p. 36-1, sec. 36.111. 

 For cases dealing generally with the sufficiency 
of the evidence to prove offenses involving the 
possession of a controlled substance, see sec. 
36.1723. 

36.21532  Presence of controlled 
substance in one's urine or 
blood, without more, is 
insufficient evidence on 
which to base conviction 
for possession 

 For cases dealing with this subject, see sec. 
36.17232. 

36.2154  To prove defendant knew or 
believed he was in possession 
of controlled substance 

 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 
752 (1990): 1989 Term, p. 19-1, 19.121. 

36.216  Other matters 

36.2161  Appropriate unit of 
prosecution 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 196, sec. 12.611. 

 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 
(Ct. App. 1991): 1990 Term, p. 36-2, sec. 36.131. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611. 

36.2162  Penalty or punishment for this 
offense 

36.21621  Deferral of further 
proceedings without 
entering judgment of guilt 
and conditional discharge 
and dismissal 

 For cases dealing with this subject, see sec. 
36.193. 

36.21622  Prior conviction(s) that 
subjects defendant to 
increased potential 
punishment for offense is 
not element of offense that 
must be proved at trial 
beyond a reasonable doubt 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term. p. 36-8, sec. 36.1841. 

36.2163  Defenses to this offense 

36.21631  Is there a defense of 
medical necessity to this 
offense in cases involving 
marijuana? 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

36.2164  Other matters 

36.21641  Effect of ordinance 
proscribing this offense on 
criminal prosecution 

 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 
(1979): 1979 Term, p. 103, sec. 8.642. 

36.22  Possession Of Controlled Substance 
With Intent To Deliver 
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36.221  Elements of this offense 

36.2211  In general 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 119, sec. 
11.621. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶14. 

36.2212  Possession 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 197, 
sec. 12.633. 

36.2213  Knowledge 

 For cases dealing with this subject, see sec. 
36.1311. 

36.2214  Intent to deliver 

36.22141  In general 

 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 
592, 706 N.W.2d 157, at ¶1-13. 

36.22142  One who is holding drugs 
for someone else and plans 
to return drugs to that 
person has "intent to 
deliver" 

 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 
592, 706 N.W.2d 157, at ¶1-13. 

36.222  Probable cause to believe this 
offense committed 

36.2221  Sufficiency of showing of 
probable cause in complaint 

 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 
280 N.W.2d 751 (1979): 1978 Term, p. 120, sec. 
11.623. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 36-2, sec. 36.221. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 197, 
sec. 12.633. 

36.2222  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 
(Ct. App. 1991): 1990 Term, p. 36-3, sec. 36.221. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 36-2, sec. 36.222. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 198, 
sec. 12.634. 

36.223  Admission of evidence 

36.2231  In general 

 For cases dealing with the admissibility of 
evidence in controlled substances prosecutions 
after considering evidence's relevancy and 
countervailing considerations, see sec. 13.363. 

36.2232  Weapons found at alleged site 
of drug dealing 

 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 
810 (1981): 1980 Term, p. 63, sec. 5.134. 

36.2233  Expert opinion testimony by 
law enforcement officer that, 
based on items found on 
premises, residents of premises 
were engaged in drug dealing 

 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 
(1992): 1991 Term, p. 13-6, sec. 13.3631. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

36.2234  Expert opinion testimony by 
law enforcement officer 
regarding presence of gang 
signs and symbols in premises 
used for drug dealing 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753. 

36.224  Instructing on this offense and 
lesser-included offenses 

36.2241  Instructing on lesser-included 
offenses in prosecutions for 
this offense 
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36.22411  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 36-2, sec. 36.2231. 

36.2242  Instructing on this offense as 
lesser-included offense 

36.22421  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

36.225  Sufficiency of evidence to convict 

36.2251  In general 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 225, sec. 12.632. 

 Peasley v. State, 83 Wis. 2d 224, 265 N.W.2d 506 
(1978): 1977 Term, p. 83, sec. 11.2721. 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶12-24. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶42-45. 

 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 
(Ct. App. 1995): 1995 Term, p. 36-13, sec. 36.224. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241. 

 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 
898 (Ct. App. 1989): 1988 Term, p. 36-1, sec. 36.111. 

 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 
(Ct. App. 1978): 1978 Term, p. 120, sec. 11.624. 

 For cases dealing generally with the sufficiency 
of the evidence to prove offenses involving the 
possession of a controlled substance, see sec. 
36.1723. 

36.2252  Sufficiency to prove intent to 
deliver 

36.22521  In general 

 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 
708 N.W.2d 43, at ¶45-46. 

 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 
592, 706 N.W.2d 157, at ¶1-13. 

 State v. Johnson, 2001 WI App 105, 244 Wis. 2d 
164, 628 N.W.2d 431, 2000 Term WCA-296, at ¶22-
25. 

36.22522  One who is holding drugs 
for someone else and plans 
to return drugs to that 
person has "intent to 
deliver" 

 For cases dealing with this subject, see sec. 
36.22142. 

36.2253  Sufficiency to show weight of 
controlled substance that 
determines appropriate penalty 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-3, sec. 
36.2211. 

36.2254  Sufficiency to prove guilt as 
aider and abettor 

 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 
736 N.W.2d 515, at ¶12-24. 

36.226  Other matters 

36.2261  Appropriate unit of 
prosecution 

 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 
(1985): 1984 Term, p. 196, sec. 12.611. 

 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 
(Ct. App. 1991): 1990 Term, p. 36-2, sec. 36.131. 

 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 
(Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611. 

36.2262  Party to a crime 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 225, sec. 12.632. 

 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 
(Ct. App. 1983): 1982 Term, p. 190, sec. 12.631. 

36.2263  Defenses to this offense 
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36.22631  "Procuring agent of the 
buyer" defense 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 227, sec. 12.6331. 

36.22632  Is there a defense of 
medical necessity to this 
offense in cases involving 
marijuana? 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

 United States v. Oakland Cannabis Buyers' 
Cooperative, 121 S. Ct. 1711 (2001), 2000 Term 
USSC-19. 

36.2264  Penalty or punishment for this 
offense 

36.22641  Sufficiency of evidence to 
prove weight of controlled 
substance that determines 
appropriate penalty 

 For cases dealing with this subject, see sec. 
36.2253. 

36.22642  In determining weight of 
THC that determines 
applicable penalty, 
marijuana stalks may not 
be considered 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-3, sec. 
36.2211. 

36.22643  Person may be punished 
for this offense and drug 
tax violation with respect 
to same controlled 
substance without 
violating double jeopardy 

 For cases dealing with this subject, see sec. 
38.98342. 

36.2265  Other matters 

36.22651  No liability for simply 
recommending or directing 
buyer to source 

 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 
(Ct. App. 1983): 1982 Term, p. 190, sec. 12.631. 

36.22652  Person may be punished 
for this offense and drug 
tax violation with respect 
to same controlled 
substance without 
violating double jeopardy 

 For cases dealing with this subject, see sec. 
38.98342. 

36.23  Delivery Of A Controlled Substance 

36.231  Constitutionality of statute creating 
this offense 

36.2311  Constitutionality of provision 
providing harsher sentence for 
delivering cocaine base than 
for delivering cocaine powder 

 For cases dealing with this subject, see sec. 
36.1881. 

36.232  Elements of this offense 

36.2321  In general 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 
328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 
36.1723. 

36.2322  Delivery 

36.23221  Delivery may be direct or 
indirect 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

36.2323  Victim is not required element 
of this offense 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

36.233  Probable cause to believe this 
offense committed 

36.2331  Sufficiency of showing of 
probable cause in complaint 

 State v. Townsend, 107 Wis. 2d 24, 318 N.W.2d 
361 (1982): 1981 Term, p. 167, sec. 12.613. 
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36.2332  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 
270 N.W.2d 62 (1978): 1978 Term, p. 119, sec. 
11.611. 

 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 
217 (Ct. App. 1981): 1981 Term, p. 166, sec. 12.6121. 

 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 
(Ct. App. 1981): 1980 Term, p. 139, sec. 12.6131. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 140, sec. 12.6131. 

36.234  Charging this offense 

36.2341  Sufficiency of information 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 27, sec. 2.6521. 

36.235  Admission of evidence 

 For cases dealing with the admissibility of 
evidence in controlled substances prosecutions 
after considering evidence's relevancy and 
countervailing considerations, see sec. 13.363. 

36.236  Instructing on this offense and 
lesser-included offenses 

36.2361  Instructing on this offense as 
charged offense 

36.23611  Content of instruction in 
general 

 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 
(1978): 1978 Term, p. 119, sec. 11.612. 

 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 
(Ct. App. 1980): 1980 Term, p. 56, sec. 4.561. 

36.23612  Instructing on element of 
delivery 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

36.2362  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

36.23621  Offenses that are lesser-
included offenses of this 
offense 

 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 
(Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.6221. 

36.2363  Instructing on this offense as 
lesser-included offense 

36.23631  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

36.237  Sufficiency of evidence to convict 

36.2371  In general 

 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 
(Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311. 

 State v. Smallwood, 97 Wis. 2d 673, 294 N.W.2d 51 
(Ct. App. 1980): 1979 Term, p. 152, sec. 11.613. 

36.2372  To show substance was cocaine 

 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 
267 N.W.2d 285 (1978): 1977 Term, p. 83, sec. 
11.2731. 

36.2373  To show delivery 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

36.2374  Sufficiency of uncorroborated 
confession admitting delivery 
of controlled substance 

 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 
359, 720 N.W.2d 498, at ¶1-12. 

36.238  Attempt to commit this offense 

36.2381  Sufficiency of evidence to 
convict of attempt to commit 
this offense 

 State v. Cooper, 127 Wis. 2d 429, 380 N.W.2d 383 
(Ct. App. 1985): 1985 Term, p. 192, sec. 12.812. 

36.239  Other matters 
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36.2391  Party to a crime 

 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 
(Ct. App. 1983): 1982 Term, p. 190, sec. 12.631. 

36.2392  Penalty or punishment for 
offense 

36.23921  In general 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 185, sec. 12.612. 

36.23922  Person may be punished 
for this offense and drug 
tax violation with respect 
to same controlled 
substance without 
violating double jeopardy 

 For cases dealing with this subject, see sec. 
38.98343. 

36.23923  Constitutionality of 
imposing harsher 
punishment for delivery of 
cocaine base than is 
imposed for delivery of 
cocaine powder 

 For cases dealing with this subject, see sec. 
36.1881. 

36.2393  Defenses to this offense 

36.23931  Procuring agent of the 
"buyer" defense 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 227, sec. 12.6331. 

36.23932  Is there a defense of 
medical necessity to this 
offense in cases involving 
marijuana? 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

 United States v. Oakland Cannabis Buyers' 
Cooperative, 121 S. Ct. 1711 (2001), 2000 Term 
USSC-19. 

36.2394  Other matters 

36.23941  No liability for simply 
recommending or directing 
buyer to source 

 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 
(Ct. App. 1983): 1982 Term, p. 190, sec. 12.631. 

36.23942  Cannot have conspiracy to 
commit this offense when 
agreement is between 
buyer and seller for seller's 
delivery of controlled 
substance to buyer for 
buyer's personal use 

 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 
(1995): 1994 Term, p. 36-1, sec. 36.2211. 

36.23943  Person may be punished 
for this offense and drug 
tax violation with respect 
to same controlled 
substance without 
violating double jeopardy 

 For cases dealing with this subject, see sec. 
38.98343. 

36.23944  Although victim is not an 
element of this offense, 
this offense may have 
victim 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

36.24  Manufacture Of Controlled Substance 

36.241  Elements of this offense 

36.2411  In general 

 State ex rel. Bell v. Columbia County Court, 82 Wis. 
2d 401, 263 N.W.2d 162 (1978): 1977 Term, p. 82, 
sec. 11.2711. 

36.2412  Manufacture 

 State v. Maul, 151 Wis. 2d 349, 444 N.W.2d 430 
(Ct. App. 1989): 1989 Term, p. 36-2, sec. 36.2131. 

36.2413  "For profit" not an element 
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 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.223. 

36.242  Probable cause to believe this 
offense committed 

36.2421  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State ex rel. Bell v. Columbia County Court, 82 Wis. 
2d 401, 263 N.W.2d 162 (1978): 1977 Term, p. 82, 
sec. 11.2712. 

36.243  Charging this offense 

36.2431  Sufficiency of information 

 State ex rel. Bell v. Columbia County Court, 82 Wis. 
2d 401, 263 N.W.2d 162 (1978): 1977 Term, p. 16, 
sec. 2.63. 

36.244  Admission of evidence 

 For cases dealing with the admissibility of 
evidence in controlled substances prosecutions 
when it is contended that the evidence is irrelevant 
or that its probative value is outweighed by 
countervailing considerations, see sec. 13.363. 

36.245  Instructing on this offense and 
lesser-included offenses 

36.2451  Instructing on this offense as 
offense charged 

36.24511  Content of instruction 

 State v. Maul, 151 Wis. 2d 349, 444 N.W.2d 430 
(Ct. App. 1989): 1989 Term, p. 36-2, sec. 36.2131. 

36.2452  Instructing on lesser-included 
offenses in prosecution for this 
offense 

36.24521  Offenses that are lesser 
included offenses of this 
offense 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.2111. 

36.246  Other matters 

36.2461  Defenses to this offense 

36.24611  Personal use exception 

 State v. Maul, 151 Wis. 2d 349, 444 N.W.2d 430 
(Ct. App. 1989): 1989 Term, p. 36-2, sec. 36.2131. 

36.24612  Production for religious 
use not a defense 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.223. 

36.24613  Is there a defense of 
medical necessity to this 
offense in cases involving 
marijuana? 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

 United States v. Oakland Cannabis Buyers' 
Cooperative, 121 S. Ct. 1711 (2001), 2000 Term 
USSC-19. 

36.25  Keeping Or Maintaining Dwelling, 
Building, Vehicle, Etc., Used For 
Manufacturing, Keeping Or Delivering 
Controlled Substances 

36.251  Elements of this offense 

36.2511  In general 

 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 
731 N.W.2d 284, at ¶6. 

 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 
(Ct. App. 1985): 1984 Term, p. 198, sec. 12.652. 

36.2512  "Keeping" controlled 
substances 

36.25121  In general 

 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 
731 N.W.2d 284, at ¶1-12. 

36.25122  "Keeping" defined as 
"warehousing or storage 
for ultimate manufacture 
or delivery" 

 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 
731 N.W.2d 284, at ¶7. 
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36.25123  "Keeping" element not 
satisfied by showing the 
defendant used vehicle to 
transport controlled 
substance on single 
occasion for unknown 
distance 

 For cases dealing with this subject, see sec. 
36.25322. 

36.252  Instructing on this offense and 
lesser-included offenses 

36.2521  Instructing on this offense as 
charged offense 

36.25211  Content of instruction in 
general 

 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 
(Ct. App. 1985): 1984 Term, p. 198, sec. 12.652. 

36.25212  Instructing on "keeping" 

 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 
731 N.W.2d 284, at ¶7. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611. 

36.253  Sufficiency of evidence to convict 

36.2531  In general 

36.2532  Sufficiency to show vehicle 
was used for "keeping" 
controlled substance 

36.25321  In general 

 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 
731 N.W.2d 284, at ¶1-12. 

36.25322  "Keeping" element not 
satisfied by showing the 
defendant used vehicle to 
transport controlled 
substance on single 
occasion for unknown 
distance 

 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 
731 N.W.2d 284, at ¶1-12. 

36.26  Conspiracy To Commit Drug Offense 
(State Offense) 

36.261  Conspiracy to possess controlled 
substance with intent to deliver 

36.2611  Other matters 

36.26111  Penalty of punishment for 
this offense 

 State v. De Leon, 171 Wis. 2d 200, 490 N.W.2d 767 
(Ct. App. 1992): 1992 Term, p. 36-3, sec. 36.1811. 

36.262  Conspiracy to deliver controlled 
substance 

36.2621  Elements of this offense 

36.26211  Need to establish 
agreement between seller 
and buyer that buyer will 
deliver at least some of 
controlled substances to 
third party 

 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 
(1995): 1994 Term, p. 36-1, sec. 36.2211. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶22. 

 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 
592, 706 N.W.2d 157, at ¶8. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

36.2622  Sufficiency of showing of 
probable cause in complaint 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 36-2, sec. 36.2231. 

36.2623  Other matters 

36.26231  Venue for this offense 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

36.2624  Other matters 
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36.26241  Cannot have conspiracy to 
commit delivery of 
controlled substance when 
agreement is between 
buyer and seller for seller's 
delivery of controlled 
substance to buyer for 
buyer's personal use 

 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 
(1995): 1994 Term, p. 36-1, sec. 36.2211. 

 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 
592, 706 N.W.2d 157, at ¶8. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

36.2625  Sufficiency of evidence to 
convict 

36.26251  In general 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 39-3, sec. 39.22. 

36.26252  Sufficiency to establish 
agreement between seller 
and buyer that buyer will 
deliver at least some of 
controlled substances to 
third party 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

36.263  Conspiracy to manufacture 
controlled substance 

36.2631  Elements of this offense 

36.26311  In general 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶18. 

36.2632  Sufficiency of evidence to 
convict 

36.26321  In general 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶1-39. 

36.26322  When defendant sells 
items that are not illegal to 
sell or possess to person 
who he believes or knows 
will use them to 
manufacture controlled 
substance 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶1-39. 

36.27  Conspiracy To Commit Drug Offense 
(Federal Offense) 

36.271  Elements of this offense 

36.2711  Overt act in furtherance of 
conspiracy is not element of 
this offense 

 Whitfield v. United States, 125 S. Ct. 687 (2005). 

 United States v. Shabani, 115 S. Ct. 382 (1994): 
1994 Term, p. 36-3, sec. 36.2411. 

36.28  Possession Of Drug Paraphernalia 

36.281  What constitutes drug 
paraphernalia 

36.2811  Pipe designed for smoking 
tobacco products but used for 
smoking controlled substances 
does not constitute drug 
paraphernalia 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 
36.2511. 

36.29  Other Offenses 

36.291  Failure to pay tax on controlled 
substances 

 For cases dealing with this subject, see sec. 
38.983. 

36.292  Fraudulent acquisition of 
controlled substance 

36.2921  Attempt to commit this offense 

36.29211  Sufficiency of evidence to 
prove attempt 
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 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 
544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16. 

36.293  Using communication facility in 
committing or in causing or 
facilitating certain felony 
controlled substances offenses (21 
U.S. C. § 843(b)) 

36.2931  This offense not committed by 
someone who makes 
misdemeanor drug purchase on 
theory that his phone call to 
dealer can be said to facilitate 
felony of drug distribution 
committed by drug dealer 

 Abuelhawa v. United States, 129 S. Ct. 2102 (2009). 

36.3  Related Matters 

36.31  Forfeiture Of Property Under Uniform 
Controlled Substances Act 

 For cases dealing with this subject, see sec. 47.14. 

36.32  Regulation Of Sale Of Drug 
Paraphernalia 

 For cases dealing with this subject, see sec. 47.84. 

36.33  Federal Forfeiture Of Property Used In, 
Or Proceeds From, Drug Offenses 

 For cases dealing with this subject, see sec. 47.15. 

36.34  Imposition Of Tax On Controlled 
Substances 

 For cases dealing with this subject, see sec. 
38.983. 
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Chapter 37  
Traffic Crimes 
 
 
 
37.1  Problems Arising In Criminal Traffic 

Prosecutions Generally 

37.11  Jurisdiction Over Traffic Crimes 

37.111  Jurisdiction over traffic crimes 
committed on Indian reservation 

 State v. Webster, 114 Wis. 2d 418, 338 N.W.2d 474 
(1983): 1983 Term, p. 187, sec. 9.71. 

 State v. St. Germaine, 150 Wis. 2d 171, 442 N.W.2d 
53 (Ct. App. 1989): 1988 Term, p. 12-4, sec. 12.631. 

37.112  Local government's right to enact 
traffic ordinances 

 County of Walworth v. Rohner, 108 Wis. 2d 713, 
324 N.W.2d 682 (1982): 1982 Term, p. 199, sec. 
12.7621. 

37.113  Municipal court has no jurisdiction 
over second and subsequent 
offense drunk driving 

 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 
N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 
37.141. 

37.114  Applicability of traffic code 

37.1141  Applicability of traffic code in 
general: limited to activity 
occurring on "highway" unless 
otherwise expressly provided 
in code 

 For cases dealing with this subject, see sec. 
37.1681. 

37.1142  Applicability of sections 
relating to reckless and 
drunken driving:  limited to 
"highways" and "all premises 
held out to the public for use of 
their motor vehicles," etc. 

 For cases dealing with this subject, see sec. 
37.1682. 

37.1143  Applicability of sections 
relating to accidents and 
accident reporting:  limited to 
"highways" and "all premises 
held out to the public for use of 
their motor vehicles," etc. 

 For cases dealing with this subject, see sec. 
37.1683. 

37.12  Definitions Relating To Traffic Crimes 

37.121  "Highway" 

37.1211  In general 

 In Interest of E.J.H., 112 Wis. 2d 439, 334 N.W.2d 
77 (1983): 1982 Term, p. 198, sec. 12.7614. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶6. 

37.1212  Sufficiency of evidence to 
prove that operation of vehicle 
was on "highway" 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶18-19. 

37.122  "Operation" of motor vehicle; 
"operate" motor vehicle 

37.1221  In general 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶1-25. 

 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 
N.W.2d 236 (1988): 1987 Term, p. 37-1, sec. 37.12. 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶13-17. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 
(Ct. App. 1996): 1996 Term, p. 37-1, sec. 1212. 
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 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 158, 
sec. 11.7428. 

37.1222  Immobility of vehicle does not 
preclude finding of operation 

 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 
(Ct. App. 1996): 1996 Term, p. 37-1, sec. 1212. 

37.1223  Sitting in driver's seat of 
running, parked vehicle, 
without more, is not operating 
motor vehicle 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶1-25. 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶13. 

37.1224  Sufficiency of evidence to 
prove that defendant was 
operating motor vehicle 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶13-17. 

37.123  "Handling" of motor vehicle 

 For cases dealing with this subject, see sec. 
31.5543. 

37.124  "Vehicle" 

 For cases dealing with the definition of "vehicle" 
in the criminal code, see sec. 31.5221. 

37.125  "Drive" 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶18. 

 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 
(Ct. App. 1996): 1996 Term, p. 37-1, sec. 1212. 

37.126  "Premises held out to the public for 
use of their motor vehicles" 

37.1261  In general 

 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 
N.W.2d 236 (1988): 1987 Term, p. 37-1, sec. 37.12. 

 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 
751 N.W.2d 896, at ¶1-22. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

37.1262  Includes streets in gated 
community to which public has 
access 

 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 
751 N.W.2d 896, at ¶1-22. 

37.127  "Accident" 

 For cases dealing with this subject, see sec. 
31.5917. 

37.128  "Materially impaired" 

 For cases dealing with this subject, see sec. 
31.5588. 

37.129  Other 

37.1291  "Under the influence" 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶8-10. 

37.13  Charging Traffic Crimes 

37.131  Use and sufficiency of uniform 
traffic citation to charge traffic 
crimes 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 170, sec. 12.7611. 

 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 
(1980): 1979 Term, p. 22, sec. 2.364. 

 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 
(Ct. App. 1980): 1980 Term, p. 142, sec. 12.7611. 

37.132  Citation not invalid because 
officer's performance evaluation 
based, in part, on number of 
citations issued 

 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 
(1982): 1981 Term, p. 172, sec. 12.7613. 

37.133  Amendment of charge 

 State v. Peterson, 104 Wis. 2d 616, 312 N.W.2d 784 
(1981): 1981 Term, p. 170, sec. 12.7612. 
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 State v. Peterson, 102 Wis. 2d 227, 306 N.W.2d 263 
(Ct. App. 1981): 1980 Term, p. 142, sec. 12.7612. 

37.14  Procedures In Traffic Prosecutions 

37.141  Requirement of court appearance 

37.1411  Court appearance may be made 
by letter 

 City of Fond du Lac v. Kaehne, 229 Wis. 2d 323, 599 
N.W.2d 870 (Ct. App. 1999): 1999 Term, p. 37-1, 
sec. 37.1411. 

37.142  Requirement of court approval for 
dismissal or amendment of drunk 
driving charges 

37.1421  Constitutionality of 
requirement 

 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 37-1, sec. 37.111. 

37.143  Jury trial 

37.1431  Defendant's right to jury trial 
in prosecution for civil traffic 
violation 

 Dane County v. McGrew, 2005 WI 130, 285 Wis. 
2d 519, 699 N.W.2d 890, at ¶1-100. 

37.1432  Number of jurors required in 
prosecution for civil traffic 
violation 

 Dane County v. McGrew, 2005 WI 130, 285 Wis. 
2d 519, 699 N.W.2d 890, at ¶1-100. 

37.1433  Not guilty plea entered by 
letter constitutes appearance 
that triggers ten-day period for 
demanding jury trial 

 City of Fond du Lac v. Kaehne, 229 Wis. 2d 323, 599 
N.W.2d 870 (Ct. App. 1999): 1999 Term, p. 37-1, 
sec. 37.1411. 

37.144  Entry of default judgment when 
defendant pleading not guilty fails 
to appear 

 County of Walworth v. Spalding, 111 Wis. 2d 19, 
329 N.W.2d 925 (1983): 1982 Term, p. 198, sec. 
12.7613. 

37.145  Taxing costs 

 County of Walworth v. Rohner, 108 Wis. 2d 713, 
324 N.W.2d 682 (1982): 1982 Term, p. 197, sec. 
12.7612. 

37.146  Municipal court has inherent 
power to vacate judgment of 
conviction for second or 
subsequent offense drunk driving 
over which it had no jurisdiction 

 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 
N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 
37.141. 

37.147  Appeal in traffic prosecutions 

37.1471  Time for appeal triggered by 
docket entry of disposition 

 City of Sheboygan v. Flores, 229 Wis. 2d 242, 598 
N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 37-1, 
sec. 37.1431. 

37.1472  New trial before circuit court 
not permitted unless case was 
fully litigated on merits in 
municipal court 

 Village of Menomonee Falls v. Meyer, 229 Wis. 2d 
811, 601 N.W.2d 666 (Ct. App. 1999): 1999 Term, p. 
37-1, sec. 37.1432. 

37.148  Summary judgment not 
appropriate in traffic forfeiture 
proceeding 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶9-
10. 

 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 
704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶1-16. 

37.149  Other matters 

37.1491  Is request for admissions 
permissible in traffic 
prosecution? 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶11. 

37.15  Instructing on traffic offenses in 
general 
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37.151  Instructing on meaning of "under 
the influence" 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶8-10. 

37.16  Other Matters 

37.161  Defenses to traffic offenses 

37.1611  Defense of legal justification 
when law enforcement officer 
causes defendant to believe 
violation necessary to prevent 
bodily harm 

 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 
(1982): 1981 Term, p. 172, sec. 12.7614. 

37.1612  There is no constitutional right 
to travel that bars prosecution 
for traffic crimes, in particular, 
operating after revocation or 
suspension 

 County of Fond du Lac v. Derksen, 2002 WI App 
160, 256 Wis. 2d 490, 647 N.W.2d 922, at ¶5-11, 13. 

37.162  When instruction as to mandatory 
revocation required 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 159, 
sec. 11.7441. 

37.163  Statute barring proceeding under 
state statute after judgment for 
same violation in traffic ordinance 
action and vice versa 

37.1631  Statute bars only parallel 
municipal and state civil 
judgments, not subsequent 
state criminal prosecution 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 29-15, sec. 29.71. 

37.164  Defendant's right to copy of 
complete accident report and 
associated materials 

 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 
N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 47-6, 
sec. 47.7115. 

37.165  Penalty or punishment for traffic 
crimes 

37.1651  Enhancing potential penalty for 
second or subsequent traffic 
offenses 

37.16511  Prior conviction(s) that 
subjects defendant to this 
penalty enhancer is not 
element of crime that must 
be proved at trial beyond a 
reasonable doubt 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

37.166  Governmental entities have 
authority to prosecute traffic 
offenses (rejecting argument that 
accuser must be human being) 

 County of Fond du Lac v. Derksen, 2002 WI App 
160, 256 Wis. 2d 490, 647 N.W.2d 922, at ¶6, 12-13. 

37.167  Nature of traffic forfeiture 
proceeding 

 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 
704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶15. 

37.168  Applicability of traffic code 

37.1681  Applicability of traffic code in 
general: limited to activity 
occurring upon highways, 
unless otherwise expressly 
provided in code (Wis. Stat. § 
346.02(1)) 

37.16811  In general 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶10. 

37.16812  When operator's loss of 
control occurs on highway, 
accident may be said to 
have occurred upon 
highway for purposes of 
commission of traffic 
offense, even though 
resulting collision occurred 
off highway 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30631�
http://www.wicourts.gov/html/ca/01/01-2870.htm�
http://www.wicourts.gov/html/ca/97/97-1364.htm�
http://www.wicourts.gov/html/ca/01/01-2870.htm�
http://www.wicourts.gov/html/ca/02/02-0513.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28527�


37-5 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶1-20. 

37.1682  Applicability of sections 
relating to reckless and 
drunken driving:  limited to 
"highways" and "all premises 
held out to the public for use of 
their motor vehicles," etc. (Wis. 
Stat. § 346.61) 

37.16821  In general 

 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 
751 N.W.2d 896, at ¶1-22. 

37.16822  Meaning of "premises held 
out to the public for use of 
their motor vehicle" 

 For cases dealing with this subject, see sec. 
37.126. 

37.16823  Applicable to streets in 
gated communities to 
which public has access 

 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 
751 N.W.2d 896, at ¶1-22. 

37.1683  Applicability of sections 
relating to accidents and 
accident reporting:  limited to 
"highways" and "all premises 
held out to the public for use of 
their motor vehicles," etc. (Wis. 
Stat. § 346.66) 

37.16831  In general 

37.16832  Meaning of "premises held 
out to the public for use of 
their motor vehicle" 

 For cases dealing with this subject, see sec. 
37.126. 

37.2  Particular Traffic Crimes and Offenses 

37.21  Operating Under Influence Of 
Intoxicant Or With Prohibited Blood 
Alcohol Concentration (Wis. Stat. § 
346.63(1)(a) and (b)) 

37.211  Constitutionality of statute creating 
this offense 

37.2111  In general 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-1, sec. 37.2111. 

 State v. Bohacheff, 114 Wis. 2d 402, 338 N.W.2d 
466 (1983): 1983 Term, p. 232, sec. 12.7621. 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶11-
12. 

 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 
(Ct. App. 1984): 1983 Term, p. 232, sec. 12.7621. 

 State v. Muehlenberg, 118 Wis. 2d 502, 347 
N.W.2d 914 (Ct. App. 1984): 1983 Term, p. 232, sec. 
12.7621. 

37.2112  Constitutionality of provision 
permitting charging and 
submitting to jury of both 
proscription on operating while 
intoxicated and proscription on 
operating with prohibited 
alcohol concentration, but 
permitting conviction and 
punishment for only one 
offense 

37.21121  Provision does not violate 
double jeopardy 

 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 
628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶4-8. 

37.21122  Provision does not violate 
due process 

 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 
628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶9-13. 

37.212  Elements of this offense 

37.2121  In general 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶14. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 
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 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 
N.W.2d 236 (1988): 1987 Term, p. 37-1, sec. 37.12. 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 188, sec. 12.7625. 

 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 
(1983): 1982 Term, p. 200, sec. 12.7622. 

 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 
865 (1982): 1981 Term, p. 174, sec. 12.7621. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 157, sec. 11.7421. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶6. 

 State v. Waalen, 125 Wis. 2d 272, 371 N.W.2d 401 
(Ct. App. 1985): 1985 Term, p. 189, sec. 12.7625. 

 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 
185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 
204, sec. 12.7622. 

37.2122  Prior conviction is not element 
of prosecution for second or 
subsequent offense; prior 
conviction that renders 
defendant a repeat offender 
and thus subject to increased 
punishment is not element of 
offense 

37.21221  In general 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 37-5, sec. 37.2151. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶6, 13-15. 

 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 
167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶6. 

 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 
547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶9. 

 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 
(Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

37.21222  Decision of Wisconsin 
Court of Appeals that 
indicates that prior 
conviction is element of 
offense and later decsion of 
Wisconsin Court of 
Appeals rejecting that 
decision 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶13-15. 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶8. 

37.2123  Prior convictions, etc., are 
element of crime when charge 
involves operation with blood 
alcohol concentration that is 
proscribed because defendant 
has those prior convictions, etc. 

37.21231  In general 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶7-8. 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶6. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶21. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec 37.2141. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

37.21232  When defendant admits, or 
stipulates to, this element, 
it should not be submitted 
to jury 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-45. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶26-32. 
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 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶8. 

37.2124  Operates 

 For cases dealing with this subject, see sec. 
37.122. 

37.2125  Improper driving is not 
element of this offense; offense 
does not require appreciable 
interference in management of 
vehicle 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶12. 

37.2126  Does this offense have mental 
element or is it strict liability 
offense? 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

37.213  Probable cause or reasonable 
suspicion to believe this offense 
committed 

37.2131  Reasonable suspicion 
necessary to justify stop of 
automobile or continued 
detention after stop for some 
other reason 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶22-27. 

 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 
N.W.2d 634, at ¶1-37. 

 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 
(1996): 1996 Term, p. 1-17, sec. 1.52241. 

 State v. Powers, 2004 WI App 143, 275 Wis. 2d 
456, 685 N.W.2d 869, at ¶1-15. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶19-21. 

 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 
724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶12. 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333. 

 For decisions dealing with factors that give rise 
to reasonable suspicion of drunk driving, see sec. 
1.5235. 

37.2132  Reasonable suspicion 
necessary to justify blood draw 

 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 
(Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521. 

37.21321  In general 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶27-31. 

37.21322  Propriety of consideration 
of refusal to submit to 
preliminary breath test 

 For cases dealing with this subject, see sec. 
44.563. 

37.2133  Probable cause to arrest 

37.21331  In general 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶1-40. 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶7-37. 

 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 
148 (1991): 1991 Term, p. 37-1, sec. 37.2111. 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 211, sec. 13.681. 

 State v. Sayles, 124 Wis. 2d 593, 370 N.W.2d 265 
(1985): 1984 Term, p. 204, sec. 12.7622. 

 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 
(1982): 1981 Term, p. 174, sec. 12.7622. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶15-22. 

 State v. Larson, 2003 WI App 150, 266 Wis. 2d 
236, 668 N.W.2d 338, at ¶16. 

 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 
279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶14-
16. 
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 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 
(Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132. 

 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 
(Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221. 

 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 
(Ct. App. 1990): 1990 Term, p. 1-31, sec. 1.6132. 

 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 
(Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541. 

 County of Dane v. Sharpee, 154 Wis. 2d 515, 453 
N.W.2d 508 (Ct. App. 1990): 1989 Term, p. 37-2, 
sec. 37.2131. 

 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 
185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 
204, sec. 12.7622. 

 For cases dealing with question whether 
probable cause existed to believe person was 
operating under influence of intoxicant or other 
drug for purposes of implied consent law, see sec. 
44.22. 

37.21332  May consider defendant's 
refusal to submit to field 
sobriety test in 
determining whether 
probable cause for arrest 
exists 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶30. 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

37.21333  When defendant seeks to 
suppress evidence of 
intoxication because there 
allegedly was no probable 
cause to arrest, trial court 
not bound by finding of no 
probable cause made in 
DOT administrative review 
of suspension of operating 
privilege 

 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶16. 

 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 
(Ct. App. 1996): 1996 Term, p. 37-3, sec. 37-3, sec. 
37.2132. 

37.21334  When defendant seeks to 
suppress evidence of 
intoxication because there 
allegedly was no probable 
cause to arrest, is trial court 
bound by finding of no 
probable cause made by 
court on judicial review of 
DOT administrative review 
of suspension of operating 
privilege? 

 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 
2d 337, 750 N.W.2d 475, at ¶3. 

 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶1-18. 

37.21335  Does not require that field 
sobriety test, which 
demonstrated person's 
impairment, was 
performed 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶24-33. 

37.2134  Sufficiency of showing of 
probable cause in complaint 

 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 
(1983): 1982 Term, p. 200, sec. 12.7623. 

37.2135  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

37.21351  Sufficiency to establish 
prior convictions when 
prior convictions render 
offense felony 

 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 
167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶1-11. 
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37.2136  Comparison of concept of 
probable cause when 
defendant seeks suppression of 
evidence with concept of 
probable cause in 
administrative and judicial 
proceedings relating to 
suspension or revocation of 
operating privilege 

 For cases dealing with this subject, see sec. 
44.223. 

37.2137  When trial court has reviewed 
question of probable cause for 
purposes of refusal proceeding, 
but has applied standards 
governing determination of 
probable cause to arrest for 
purposes of suppression of 
evidence, defendant has 
received proper, full, and 
correct determination of 
probable cause to arrest for 
purposes of suppression of 
evidence 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶15-22. 

37.214  Admission of evidence 

37.2141  Prior convictions, etc., are 
admissible to prove 
"prohibited alcohol 
concentration" element of 
crime when charge involves 
operation with blood alcohol 
concentration of .08 percent or 
more 

37.21411  General rule: Evidence is 
admissible 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

37.21412  Exception: When 
defendant admits prior 
convictions, etc., that 
subject him to lower blood 
alcohol concentration, 
evidence of prior 
convictions, etc., is 
inadmissible 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-45. 

 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 
N.W.2d 447, 2001 Term WSC-323, at ¶126. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶26-32. 

 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 
743 N.W.2d 481, at ¶5. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶22. 

37.21413  Proving prior convictions 
by submission of certified 
copy of defendant's DOT 
driving record 

 For cases dealing with this subject, see sec. 
37.21432. 

37.2142  Evidence relating to 
defendant's refusal to submit to 
blood-alcohol test 

37.21421  Fact of refusal 

 For cases dealing with this subject, see sec. 
13.36211. 

37.21422  Reason for refusal 

 For cases dealing with this subject, see sec. 
13.36212. 

37.2143  Certified copy of defendant's 
DOT driving record 

37.21431  In general 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶1-21. 
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37.21432  To prove prior convictions 
when charge involves 
operation with blood 
alcohol concentration of .08 
percent or more 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶1-21. 

37.2144  Evidence that defendant asked 
for, but was not provided, 
alternative test 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 210, sec. 13.6342. 

37.2145  Blood-alcohol chart 

 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. 
App. 1984): 1984 Term, p. 204, sec. 12.7623. 

37.2146  Blood-alcohol test results 

 For cases dealing with this subject, see sec. 18.4. 

37.2147  No need for evidence of 
scientific reliability of 
intoximeter 3000 

 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 
(Ct. App. 1984): 1983 Term, p. 126, sec. 5.8334. 

37.2148  Other evidence and matters 
relating to admission of 
evidence 

37.21481  Propriety of reference to 
preliminary breath test 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 154, sec. 13.681. 

37.21482  Results of horizontal gaze 
nystagmus (HGN) test 

 For cases dealing with this subject, see sec. 
18.7552. 

37.21483  "Deficient sample" 
printout from intoxilyzer 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

37.21484  Presumption of 
intoxication from blood 
alcohol content 

 For cases dealing with this subject, see sec. 
20.253. 

37.21485  Absorption curve opinion 
evidence 

 For cases dealing with this subject, see sec. 
18.2573. 

37.2149  Other evidence and matters 
relating to admission of 
evidence (cont'd) 

37.21491  Corroborating 
circumstantial evidence of 
intoxication 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 158, sec. 11.7423. 

37.21492  Defendant's prior 
hospitalization for 
intoxication 

 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 
(1979): 1979 Term, p. 58, sec. 5.133. 

37.21493  Lay testimony as to 
intoxication 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 158, sec. 11.7425. 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 158, sec. 11.7425. 

37.21494  Fourth amendment 
limitations on extracting 
bodily fluids for alcohol-
content testing 

 For cases dealing with this subject, see sec. 1.632. 

37.21495  Limitations on admission 
of blood-alcohol test 
results imposed by implied 
consent law 

 For cases dealing with this subject, see chapter 
44. 
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37.21496  Expert testimony regarding 
effect of particular blood 
alcohol concentration 

 For cases dealing with this subject, see sec. 
18.7547. 

37.21497  Admission of particular 
evidence after 
consideration of probative 
value and countervailing 
factors 

 For cases dealing with this subject, see sec. 
13.362. 

37.215  Instructing on this offense and 
lesser-included offenses 

37.2151  Instructing on this offense as 
charged offense 

37.21511  Content of instruction in 
general 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 188, sec. 12.7625. 

 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 
(1981): 1981 Term, p. 88, sec. 5.914. 

 State v. Waalen, 125 Wis. 2d 272, 371 N.W.2d 401 
(Ct. App. 1985): 1985 Term, p. 189, sec. 12.7625. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623. 

37.21512  When defendant admits 
prior convictions, etc., that 
subject him to lower 
prohibited blood alcohol 
concentration, jury should 
not be instructed with 
respect to status element 
(i.e., that defendant had 
prior convictions, etc., that 
subjected him to lower 
prohibited blood alcohol 
concentration) 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-45. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶26-32. 

37.2152  Instructing on this offense as 
lesser-included offense 

37.21521  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶6-28. 

37.2153  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

37.21531  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶6-28. 

37.2154  Instructing on presumption of 
intoxication from blood-alcohol 
content 

 For cases dealing with this subject, see sec. 
8.5316. 

37.216  Sufficiency of evidence to convict 

37.2161  In general 

 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 
N.W.2d 236 (1988): 1987 Term, p. 37-1, sec. 37.12. 

 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 
(1983): 1982 Term, p. 201, sec. 12.7627. 

 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 
(1982): 1981 Term, p. 175, sec. 12.7627. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 158, sec. 11.7428. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 143, sec. 12.7624. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 158, 
sec. 11.7428. 
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37.2162  Sufficiency of evidence to 
establish prior conviction(s) 
that subject defendant to 
increased punishment for 
being a repeat offender 

 For cases dealing with this subject, see sec. 
37.2175. 

37.2163  Sufficiency of evidence to 
establish prior conviction(s) 
that subject defendant to lower 
prohibited blood alcohol 
concentration 

37.21631  In general 

37.21632  Sufficiency of certified 
copy of defendant's DOT 
driving record 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶1-21. 

37.21633  Use of drunk driving 
conviction in another 
jurisdiction (e.g., 
Minnesota) 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶20. 

37.2164  Sufficiency to prove that 
defendant "operated" vehicle 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶13-17. 

 For cases dealing generally with the sufficiency 
of the evidence to prove that the defendant was 
operating a vehicle, see sec. 37.1224. 

37.217  Penalty or punishment for this 
offense 

37.2171  In general 

 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 
(1982): 1981 Term, p. 177, sec. 12.7629. 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 176, sec. 12.7628. 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶4-20. 

 City of Prairie du Chien v. Evans, 100 Wis. 2d 358, 
302 N.W.2d 61 (Ct. App. 1981): 1980 Term, p. 143, 
sec. 12.7625. 

 For cases dealing with equal protection 
limitations on computing when defendant is repeat 
offender subject to increased penalty, see sec. 
23.614. 

37.2172  Constitutionality of provisions 
increasing penalty based on 
fact that defendant is repeat 
offender 

37.21721  Consistency with equal 
protection of treating 
person who previously 
refused breathalyzer test 
and previously was found 
not guilty differently than 
person who previously 
took test and previously 
was found not guilty 
(former is treated as second 
offender, while latter is 
treated as first offender) 

 State v. Thompson, 134 Wis. 2d 330, 397 N.W.2d 
121 (Ct. App. 1986): 1986 Term, p. 235, sec. 12.7625. 

37.21722  Consistency with equal 
protection of treating 
person who previously 
refused breathalyzer and 
was found guilty the same 
as person who previously 
refused breathalyzer and 
previously was found not 
guilty (both are treated as 
second offenders) 

 State v. Thompson, 134 Wis. 2d 330, 397 N.W.2d 
121 (Ct. App. 1986): 1986 Term, p. 235, sec. 12.7625. 

37.21723  Consistency with due 
process of increasing 
penalty for offense based 
on events that occurred 
after commission of 
present offense 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶9. 

http://www.wicourts.gov/html/ca/03/03-0385.htm�
http://www.wicourts.gov/html/ca/03/03-0385.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34666�
http://www.wicourts.gov/html/ca/03/03-2278.htm�
http://www.wicourts.gov/html/ca/03/03-2278.htm�


37-13 

37.2173  Use of drunk driving 
conviction, operating privilege 
suspension or revocation, or 
other judicial or administrative 
determination, in another 
jurisdiction to increase penalty 
for drunk driving under Wis. 
Stat. §§ 346.65(2) and 343.307 

37.21731  In general 

 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 
775 N.W.2d 297, at ¶1-14. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶1-16. 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶1-11. 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶20. 

 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 37-6, sec. 37.2311. 

 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 
(Ct. App. 1987): 1986 Term, p. 236, sec. 12.7626. 

37.21732  State has burden of 
establishing that prior 
conviction or 
determination qualifies as 
basis for imposition of 
enhanced penalty for 
drunk driving 

 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 
775 N.W.2d 297, at ¶13. 

37.21733  Illinois court’s placement 
of OWI offender under 
court supervision is 
“conviction” 

 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 
775 N.W.2d 297, at ¶11. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶15. 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶1-11. 

37.21734  Fact that Minnesota’s OWI 
statute requires proof of 
element not contained in 
Wisconsin’s OWI statute 
does not preclude use of 
Minnesota conviction 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶8. 

37.21735  Michigan license 
suspension as result of 
OWI arrest does not count 
as prior OWI conviction 

 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 
775 N.W.2d 297, at ¶9-11. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶1-16. 

37.21736  Illinois "zero tolerance" 
suspension does not count 
as conviction or suspension 
described in Wis. Stat. § 
343.307 

 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 
775 N.W.2d 297, at ¶1-18. 

37.2174  Determining number of prior 
convictions for purposes of 
establishing penalty 

37.21741  Number of prior 
convictions, etc., for 
purposes of penalty 
enhancement is 
determined as of the date 
of sentencing for present 
offense, not as of date that 
present offense was 
committed 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶4-16. 

37.21742  For purpose of determining 
number of prior 
convictions, conviction 
does not occur until 
sentence is imposed 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶18. 
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37.2175  Establishing prior conviction(s) 
that subject defendant to 
increased punishment for 
being repeat offender 

37.21751  In general 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶32. 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 37-5, sec. 37.2151. 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶10-11. 

 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 
167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶10. 

37.21752  Requirements of Wis. Stat. 
§ 973.12(1) not applicable 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶32. 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 37-5, sec. 37.2151. 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶10-11. 

37.21753  Defense counsel may 
admit prior conviction(s) 
on behalf of defendant 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶32. 

 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 
(1996): 1996 Term, p. 37-5, sec. 37.2151. 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶10-11. 

37.21754  Teletype of defendant's 
DOT driving record is 
competent and sufficient 
evidence of prior 
convictions 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶13. 

37.21755  Use of drunk driving 
conviction in another 
jurisdiction (e.g., 
Minnesota) 

 For cases dealing with this subject, see sec. 
37.2173. 

37.21756  State not required to prove 
prior conviction(s) to jury 
beyond reasonable doubt 

 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 
692 N.W.2d 265, at ¶16. 

 For cases dealing with whether prior convictions 
are an element of the offense of drunk driving, see 
sec. 37.2122. 

37.2176  Collateral attack on prior 
conviction(s), or other 
proceedings that subject 
defendant to increased 
punishment for being repeat 
offender 

 For cases dealing with this subject, see sec. 
37.2192. 

37.2177  Sentencing guidelines 
established by chief judge of 
each judicial administrative 
district under Wis. Stat. § 
346.65(2m) 

37.21771  Constitutionality of 
guidelines: Disparity 
between guidelines 
established in each district, 
which results in greater 
punishment in one district 
than would be imposed in 
another, does not violate 
either equal protection or 
due process 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶28-41. 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶4-12. 
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37.21772  Constitutionality of 
guidelines: Disparate 
implementation of 
guidelines in different 
counties within district 
does not violate either 
equal protection or due 
process 

 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 
652 N.W.2d 429, 2002 Term WCA-90, at ¶13-15. 

37.21773  Authority to adopt 
"guidelines . . . for the 
consideration of 
aggravating and mitigating 
factors" permits 
establishment of 
appropriate sentence 
ranges linked to those 
factors 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶16-18. 

37.21774  Guidelines apply only to 
sentencing for offense 
proscribed in Wis. Stat. § 
346.63(1)(b), not to 
sentencing for offense 
proscribed in Wis. Stat. § 
346.63(1)(a) 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶25-27. 

37.21775  Guidelines may be 
considered in sentencing 
for offense proscribed in 
Wis. Stat. § 346.63(1)(a) 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶25-27. 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶10. 

37.21776  Guidelines are 
discretionary, not 
mandatory 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶27. 

37.21777  Supreme court refuses to 
invalidate guidelines 
under its supervisory 
power over state courts 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶42-43. 

37.2178  Use of sentencing guidelines 
established by chief judge of 
each judicial administrative 
district under Wis. Stat. § 
346.65(2m) when sentencing for 
violation of Wis. Stat. §  
346.63(1)(a) 

37.21781  Permissibility of use 

 For cases dealing with this subject, see sec. 
37.21775. 

37.21782  Constitutionality of use 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶12. 

37.21783  When use constitutes 
erroneous exercise of 
discretion in particular case 

 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 
192, 673 N.W.2d 335, at ¶9-11. 

37.2179  Other matters 

37.21791  When probation imposed 
for fourth and subsequent 
OWI and PAC drunk 
driving offenses, which 
carry mandatory minimum 
period of imprisonment, 
confinement for that 
period must be imposed as 
a condition of probation 

 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 
638 N.W.2d 903, 2001 Term WCA-184, at ¶1-16. 
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37.21792  When defendant who has 
been convicted of this 
offense commits two 
additional offenses, to both 
of which he pleads guilty 
at same time, it is improper 
for trial court to treat both 
offenses as third offenses 
for purposes of 
determining authorized 
punishment 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶1-14. 

37.21793  Person convicted of crime 
of drunk driving may have 
sentence enhanced under 
general repeater statute 
even though penalty for 
crime of drunk driving has 
already been enhanced 
because crime is second or 
subsequent offense, so 
long as general repeater 
enhancer is supported by 
separate and distinct prior 
conviction 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶1-34. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶11-22. 

37.21794  Consideration, when 
sentencing for offense 
proscribed in Wis. Stat. § 
346.63(1)(a), of guidelines 
established under Wis. 
Stat. § 346.65(2m) for 
offense proscribed in Wis. 
Stat. § 346.63(1)(b) 

 For cases dealing with this subject, see sec. 
37.21775. 

37.21795  Prior conviction(s) that 
subjects defendant to 
increased potential 
punishment for offense is 
not element of offense that 
must be proved at trial 
beyond a reasonable doubt 

 For cases dealing with this subject, see sec. 
37.2122. 

37.21796  Constitutionality of 
increasing punishment for 
subsequent offense when 
earlier offense upon which 
increased punishment 
based occurred prior to 
enactment of statute 
making it prior offense that 
will increase punishment 

 State v. Schuman, 186 Wis. 2d 213, 520 N.W.2d 
107 (Ct. App. 1994): 1994 Term, p. 30-6, sec. 
30.9221. 

37.21797  Mandatory imprisonment 
for at least thirty days for 
third offense 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 
37.2311. 

37.218  Defenses to this offense 

37.2181  Privilege 

 State v. Schoenheide, 104 Wis. 2d 114, 310 N.W.2d 
650 (Ct. App. 1981): 1981 Term, p. 187, sec. 12.96. 

37.2182  Mechanical problem causing 
auto's erratic movement 

 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 
(1983): 1982 Term, p. 71, sec. 4.534. 

37.2183  Immobility of vehicle does not 
constitute defense to this 
offense 

 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 
(Ct. App. 1996): 1996 Term, p. 37-1, sec. 37.1212. 

37.219  Other matters 

37.2191  Implied consent law 

 For cases dealing with this subject, see chapter 
44. 
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37.2192  Collateral attack on prior drunk 
driving convictions used to 
criminalize, or enhance penalty 
for, this offense or to lower 
blood alcohol concentration 
that subjects defendant to 
prosecution for this offense 

37.21921  In general 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 
N.W.2d 945, at ¶15, 17. 

 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 
743 N.W.2d 481, at ¶2. 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶1-17. 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶1-12. 

 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 
549, 668 N.W.2d 810, at ¶1-26. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶9-11. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

 For cases dealing with collateral attacks on 
convictions, see sec. 12.752. 

 For cases dealing with collateral attacks on 
convictions used to subject defendant to increased 
punishment under habitual criminality statute, see 
sec. 31.6293. 

37.21922  Burden of proof on 
collateral attack 

 Iowa v. Tovar, 124 S. Ct. 1379 (2004). 

 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 
654, 718 N.W.2d 747, at ¶6. 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶7. 

37.21923  Collateral attack on refusal 
proceeding cannot succeed 
because defendant has no 
right to counsel in such a 
proceeding 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶1-12. 

37.21924  State's right to appeal from 
order granting defendant's 
motion collaterally 
attacking prior conviction 

 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 
743 N.W.2d 481, at ¶1-7. 

37.2193  Proving prior convictions 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 
865 (1982): 1981 Term, p. 175, sec. 12.7626. 

37.2194  Constitutionality of 
incarceration of defendant for 
second offense when first 
conviction obtained without 
counsel 

 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 
(1982): 1981 Term, p. 177, sec. 12.7629. 

37.2195  Nature of offense—civil or 
criminal—for purposes of 
double jeopardy and other 
analysis 

 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 
669 (1993): 1992 Term, p. 37-7, sec. 37.2321. 

 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 
(Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 90, sec. 8.11. 

37.2196  Amending charge 

37.21961  Amending complaint from 
charging prohibited 
concentration of alcohol in 
breath to charging 
prohibited concentration of 
alcohol in blood 
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 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 6-1, sec. 6.1921. 

37.21962  Amending information at 
time of trial from driving 
under influence of 
intoxicant to driving under 
influence of intoxicant, 
controlled substance, or 
both 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶13-16. 

37.2197  Other matters 

37.21971  When instruction to 
accused on mandatory 
revocation required 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 159, 
sec. 11.7441. 

37.21972  Constitutional limitations 
on administration of 
sobriety tests 

 For cases dealing with this subject, see secs. 
1.6314, 1.6322, 1.6324, 1.6325, 24.6213, 24.6222, 
24.6223, and 24.6224. 

37.21973  Gravity of this offense; 
carnage caused by this 
offense on state's and 
nation's highways 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶27. 

 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 
224, 688 N.W.2d 20, at ¶14-15. 

37.21974  Purpose of OWI statutes 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶11. 

37.21975  Does this offense have 
mental element or is it 
strict liability offense? 

 For cases dealing with this subject, see sec. 
37.2126. 

37.2198  Other matters (cont'd) 

37.21981  Propriety of separate 
convictions based on 
alcohol concentration in 
breath and on alcohol 
concentration in blood 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

37.21982  Authority of court 
commissioner to expunge 
record of conviction 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

37.21983  When reasonable suspicion 
justifying temporary 
investigative stop exists 
with respect to this offense 

 For cases dealing with this subject, see sec. 
1.53391. 

37.21984  Local government's 
authority to enact 
ordinance punishing 
second-offense drunk 
driving 

 County of Walworth v. Rohner, 108 Wis. 2d 713, 
324 N.W.2d 682 (1982): 1982 Term, p. 199, sec. 
12.7621. 

37.21985  When sole purpose of 
introducing evidence of 
defendant's prior 
convictions, suspensions or 
revocations under Wis. 
Stat. § 343.307(1) is to prove 
the status element that the 
defendant is subject to a .08 
prohibited blood alcohol 
concentration, and the 
defendant admits that 
element, evidence of the 
defendant's prior 
convictions, suspensions or 
revocations should not be 
admitted and status 
element should not be 
submitted to jury 
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 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶41-45. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶26-32. 

37.2199  Other matters (cont'd) 

37.21991  No double jeopardy bar to 
prosecution for this offense 
after administrative 
suspension of driver's 
operating privileges based 
on operating under 
influence of intoxicant 

 For cases dealing with this subject, see sec. 
29.7832. 

37.21992  No double jeopardy bar to 
prosecution for criminal 
drunk driving offense after 
conviction of civil 
forfeiture prosecution for 
this offense 

 For cases dealing with this subject, see sec. 
29.7831. 

37.21993  Officer acting outside of 
local jurisdiction may 
make citizen's arrest for 
this offense 

 City of Waukesha v. Gorz, 166 Wis. 2d 243, 479 
N.W.2d 221 (Ct. App. 1991): 1991 Term, p. 1-26, 
sec. 1.991. 

37.21994  Municipal court has no 
jurisdiction over second 
and subsequent offense 
drunk driving 

 For cases dealing with this subject, see sec. 
37.113. 

37.21995  Municipal court has 
inherent power to vacate 
judgment of conviction for 
second or subsequent 
offense drunk driving over 
which it had no 
jurisdiction 

 For cases dealing with this subject, see sec. 
37.146. 

37.21996  Criminal prosecution for 
second and subsequent 
offense is permitted even if 
defendant was prosecuted 
civilly for same act in 
municipal court 

 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 
N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 
37.141. 

37.21997  Requirement of court 
approval for dismissal or 
amendment of this charge 

 For cases dealing with this subject, see sec. 
37.142. 

37.22  Operating With Detectable Amount Of 
Restricted Controlled Substance In 
One's Blood (Wis. Stat. § 346.63(1)(am)) 

37.221  Constitutionality of statute creating 
this offense 

37.2211  In general 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶17. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶1-29. 

37.2212  Consistency with police powers 
doctrine 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶17. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶6-20, 28. 

37.2213  Consistency with due process 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶17. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶7, 12-20, 28. 

37.2214  Consistency with equal 
protection 
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 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶17. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶28. 

37.2215  Constitutionality of failure of 
statute to require showing of 
impairment as result of 
detectable amount of restricted 
controlled substance in blood 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶17. 

37.23  Causing Injury By Intoxicated 
Operation Of Vehicle 

37.231  Constitutionality of statute creating 
this offense 

37.2311  Constitutionality of 
proscription on having 0.1 
grams or more of alcohol in 210 
liters of breath 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-1, sec. 37.2111. 

37.2312  Constitutionality of absence of 
requirement of causal 
connection between intoxicated 
condition of operator and 
injury 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶38. 

37.232  Elements of this offense 

37.2321  In general 

37.2322  Having 0.1 grams or more of 
alcohol in 210 liters of breath 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

37.2323  Prior convictions, etc., are 
element of crime when charge 
involves operation with blood 
alcohol concentration of .08 
percent or more 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

37.233  Admission of evidence 

37.2331  In general 

 For cases dealing with this subject, see secs. 
13.362 and 37.214. 

37.2332  Blood-alcohol test results 

 For cases dealing with this subject, see sec. 18.4. 

37.2333  Prior convictions, etc., are 
admissible to prove 
"prohibited alcohol 
concentration" element of 
crime when charge involves 
operation with blood alcohol 
concentration of .08 percent or 
more 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

37.234  Instructing on this offense and 
lesser-included offenses 

37.2341  Instructing on this offense as 
lesser-included offense 

37.23411  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶6-28. 

37.2342  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

37.23421  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶6-28. 

37.2343  Instructing on presumption of 
intoxication from blood-alcohol 
content 
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 For cases dealing with this subject, see sec. 
8.5316. 

37.235  Other matters 

37.2351  Penalty or punishment for 
offense 

 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 
274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661. 

37.2352  Propriety of separate 
convictions based on alcohol 
concentration in breath and on 
alcohol concentration in blood 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 37-2, sec. 37.2122. 

37.2353  Requirement of court approval 
for dismissal or amendment of 
this charge 

 For cases dealing with this subject, see sec. 
37.142. 

37.2354  No double jeopardy bar to 
prosecution for this offense 
after conviction of civil traffic 
offense based on same incident 

 For cases dealing with this subject, see sec. 
29.7831. 

37.24  Causing Injury By Negligent Operation 
Of Vehicle (Formerly, High Degree Of 
Negligence In Operation Of Vehicle) 

37.241  Causing bodily harm 

37.2411  Constitutionality of statute 
creating this offense 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

37.2412  Elements of this offense 

37.24121  In general 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7221. 

37.24122  Criminal negligence 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶9. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

37.2413  Instructing on this offense 

37.24131  Instructing on need for 
unanimity as to specific act 
that constitutes criminal 
negligence 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

37.2414  Sufficiency of evidence to 
convict 

37.24141  Sufficiency to prove 
criminal negligence 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

37.2415  Other matters 

37.24151  Need for juror unanimity 
on specific act that 
constitutes criminal 
negligence 

 For cases dealing with this subject, see sec. 
37.24131. 

37.24152  When reasonable suspicion 
to believe this offense 
committed exists 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶9. 

37.242  Causing great bodily harm 

37.2421  Constitutionality of statute 
creating this offense 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

37.2422  Elements of this offense 
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37.24221  In general 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7221. 

37.24222  Criminal negligence 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶9. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

37.2423  Instructing on this offense 

37.24231  Instructing on need for 
unanimity as to specific act 
that constitutes criminal 
negligence 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

37.2424  Sufficiency of evidence to 
convict 

37.24241  Sufficiency to prove 
criminal negligence 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

37.2425  Other matters 

37.24251  Need for juror unanimity 
on specific act that 
constitutes criminal 
negligence 

 For cases dealing with this subject, see sec. 
37.24231. 

37.24252  When reasonable suspicion 
to believe this offense 
committed exists 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶9. 

37.25  Endangering Safety By Negligent 
Operation Of Vehicle 

37.251  Elements of this offense 

37.2511  In general 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶15. 

37.252  Sufficiency of evidence to convict 

37.2521  In general 

 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 
768 N.W.2d 46, at ¶15. 

37.26  Operating After Revocation Or 
Suspension 

37.261  Constitutionality of statute creating 
this offense 

 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 
(1978): 1978 Term, p. 122, sec. 11.7411. 

37.262  Elements of this offense 

37.2621  In general 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2111. 

 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 
(1982): 1981 Term, p. 179, sec. 12.7641. 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶18. 

37.2622  That defendant knew or had 
cause to believe that his 
operating privilege had been 
revoked 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

 State v. Collova, 79 Wis. 2d 473, 255 N.W.2d 581 
(1977): 1977 Term, p. 84, sec. 11.2931. 

37.2623  Prior conviction(s) that subject 
defendant to increased penalty 
as repeat offender are not 
elements of offense that need 
to be submitted to jury 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 
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37.263  Probable cause or reasonable 
suspicion to believe this offense 
committed 

37.2631  Reasonable suspicion to 
believe this offense committed 

37.26311  In general 

37.26312  Officer's knowledge that 
vehicle owner's license is 
revoked will support 
reasonable suspicion for 
traffic stop so long as 
officer remains unaware of 
any facts that would 
suggest that owner is not 
driving 

 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 
742 N.W.2d 923, at ¶1-9. 

37.264  Admission of evidence 

37.2641  Defendant's driving record 

 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. 
App. 1986): 1986 Term, p. 237, sec. 12.7631. 

37.265  Instructing on this offense and 
lesser-included offenses 

37.2651  Instructing on this offense as 
charged offense 

37.26511  Content of instruction 

 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 
(1982): 1981 Term, p. 179, sec. 12.7642. 

37.266  Sufficiency of evidence to convict 

37.2661  In general 

 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 
(1982): 1981 Term, p. 180, sec. 12.7643. 

37.2662  Sufficiency of evidence to 
establish prior conviction(s) 
that subject defendant to 
increased punishment for 
being repeat offender 

 For cases dealing with this subject, see sec. 
37.2678. 

37.2663  Sufficiency to prove that 
defendant "operated" vehicle 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶13-17. 

 For cases dealing generally with the sufficiency 
of the evidence to prove that the defendant was 
operating a vehicle, see sec. 37.1224. 

37.2664  Sufficiency to prove that 
defendant operated vehicle on 
a "highway" 

 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 
756, 762 N.W.2d 813, at ¶18-19. 

 For cases dealing generally with the sufficiency 
of the evidence to prove that the defendant was 
operating a vehicle on a highway, see sec. 37.1212. 

37.267  Defenses to this offense 

37.2671  There is no constitutional right 
to travel that bars prosecution 
for operating after revocation 
or suspension 

 For cases dealing with this subject, see sec. 
37.1512. 

37.268  Penalty or punishment for offense 

37.2681  Constitutionality of mandatory 
imprisonment 

 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 
(1978): 1978 Term, p. 122, sec. 11.7411. 

37.2682  Court must sentence defendant 
to imprisonment, but sentence 
need not be consecutive 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2221. 

37.2683  To determine whether 
defendant is subject to penalty 
enhancer for multiple offenses, 
court must measure time 
between violations, not 
convictions 

 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 
(Ct. App. 1990): 1990 Term, p. 37-1, sec. 37.221. 
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37.2684  Classification as habitual 
traffic offender does not make 
fifth or subsequent conviction 
criminal when original 
revocations or suspensions that 
resulted in classification as 
habitual traffic offender were 
imposed solely due to failure to 
pay fine or forfeiture 

 State v. Kniess, 178 Wis. 2d 451, 504 N.W.2d 122 
(Ct. App. 1993): 1993 Term, p. 37-2, sec. 37.2111. 

 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 
(Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121. 

37.2685  When failure to pay fine or 
forfeiture is not sole basis for 
suspension, third offense 
remains criminal, and 
punishment not limited to civil 
forfeiture 

 State v. Biljan, 177 Wis. 2d 14, 501 N.W.2d 820 
(Ct. App. 1993): 1992 Term, p. 37-5, sec. 37.2122. 

37.2686  California suspension for 
failure to appear in court was 
not imposed "solely due to a 
failure to pay a fine or 
forfeiture," within meaning of 
Wis. Stat. § 343.44(2)(e)2. 

 State v. Anderson, 178 Wis. 2d 103, 503 N.W.2d 
366 (Ct. App. 1993): 1993 Term, p. 37-3, sec. 
37.2112. 

37.2687  Enhanced penalty for operating 
after revocation or suspension 
when one is a habitual traffic 
offender 

37.26871  In general 

 For cases dealing with this subject, see sec. 
47.177. 

37.26872  Effect of rescission of HTO 
status after operation of 
motor vehicle, but before 
conviction 

 For cases dealing with this subject, see sec. 
47.1771. 

37.2688  Establishing prior conviction(s) 
that subject defendant to 
increased punishment for 
being repeat offender 

37.26881  In general 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶12. 

 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 
167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶7-8. 

37.26882  Requirements of Wis. Stat. 
§ 973.12(1) are not 
applicable 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 

37.26883  Defense counsel may 
admit prior conviction(s) 
on behalf of defendant 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 

37.26884  Teletype of defendant's 
DOT driving record is 
competent and sufficient 
evidence of prior 
convictions 

 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 
759, 672 N.W.2d 156, at ¶12-13. 

37.2689  Other matters 

37.26891  Operation after revocation 
period imposed for some 
reason other than failure to 
pay a fine or forfeiture has 
expired, but before 
reinstatement of operating 
privileges, is not subject to 
criminal sanction 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶42-43. 

 State v. Muniz, 181 Wis. 2d 928, 512 N.W.2d 252 
(Ct. App. 1994): 1993 Term, p. 37-5, sec. 37.2114. 
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37.26892  Mandatory minimum 
penalty for operating after 
operating privilege is 
suspended or revoked for 
violating Wis. Stat. § 
346.63(1) applies when 
initial court-ordered period 
of suspension or revocation 
for conviction of operating 
motor vehicle while 
intoxicated has expired, but 
suspension or revocation 
continued because of 
failure to comply with 
required alcohol 
assessment interview or 
treatment program 

 State v. Doyen, 185 Wis. 2d 635, 518 N.W.2d 321 
(Ct. App. 1994): 1993 Term, 37-6, sec. 37.2115. 

37.26893  Criminal penalty enhancer 
for subsequent violations 
applies regardless of 
whether the prior 
convictions were civil or 
criminal 

 State v. Charles, 180 Wis. 2d 155, 509 N.W.2d 85 
(Ct. App. 1993): 1993 Term, p. 37-4, sec. 37.2113. 

37.269  Other matters 

37.2691  Effect of subsequent vacation 
of conviction upon which 
revocation was based 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶35. 

 State v. Orethun, 84 Wis. 2d 487, 267 N.W.2d 318 
(1978): 1977 Term, p. 84, sec. 11.2932. 

37.2692  This offense may be charged 
when person operates a motor 
vehicle outside restrictions of 
occupational license 

 State v. Eisenberg, 151 Wis. 2d 38, 443 N.W.2d 328 
(Ct. App. 1989): 1988 Term, p. 37-2, sec. 37.221. 

37.2693  Propriety of collateral attack on 
prior OAR convictions used to 
enhance penalty for this 
offense 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶1-22. 

 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 
N.W.2d 902, 2000 Term WSC-31, at ¶1-2. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶6-29. 

 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 
(1992): 1991 Term, p. 37-1, sec. 37.221. 

 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 
615 N.W.2d 655, 2000 Term WCA-7, at ¶6. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221. 

37.2694  No double jeopardy bar to 
prosecution for this offense 
after conviction of civil traffic 
offense based on same incident 

 For cases dealing with this subject, see sec. 
29.7831. 

37.2695  Summary of changes in 
statutory scheme made by 1997 
Wis. Act 84 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶10-22. 

37.27  Speeding 

37.271  Admission of evidence 

37.2711  Scientific evidence relating to 
speed of automobile (e.g., 
radar) 

 For cases dealing with this subject, see sec. 18.71. 

37.272  Defenses to this offense 

37.2721  Defense of legal justification 
when law enforcement officer 
causes defendant to believe 
violation necessary to prevent 
bodily harm 

 For cases dealing with this subject, see sec. 
37.1511. 
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37.273  Sufficiency of evidence to convict 

 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 
(1978): 1978 Term, p. 123, sec. 11.7422. 

37.28  Leaving Scene Of Accident (Hit and 
Run) 

37.281  Constitutionality of statute creating 
this offense 

37.2811  Duty to provide name, etc,. and 
to display operator's license 
does not violate privilege 
against self-incrimination 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶17-29. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 238, sec. 12.7651. 

37.2812  Word "attending" is not 
unconstitutionally vague 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶13. 

37.282  Elements of this offense 

37.2821  In general 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. 
App. 1984): 1984 Term, p. 43, sec. 2.3342. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 178, sec. 12.7631. 

37.2822  Duty to render reasonable 
assistance not nullified by 
accident victim's immediate 
death 

 State v. Yoder, 200 Wis. 2d 463, 546 N.W.2d 575 
(Ct. App. 1996): 1995 Term, p. 37-3, sec. 37.2313. 

 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 
(Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212. 

37.2823  Duty to render reasonable 
assistance not imposed when 
person struck by defendant's 
automobile already dead 

 State v. Yoder, 200 Wis. 2d 463, 546 N.W.2d 575 
(Ct. App. 1996): 1995 Term, p. 37-3, sec. 37.2313. 

37.2824  To fulfill obligations of hit-
and-run statute, operator of 
vehicle is required to identify 
himself or herself as operator 
of vehicle; one who gives 
required information (name, 
etc.), but denies that he or she 
was operator of vehicle, 
violates statute 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶1-16. 

37.2825  Accident 

37.28251  In general 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶1-20. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶8-16. 

37.28252  Can include intentional 
conduct 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶15. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶12. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶8-16. 

37.28253  "Accident" includes, at a 
minimum, an operator's 
loss of control of vehicle 
that results in collision; it 
is not limited to collision 
itself 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶1-20. 

37.283  Probable cause to believe this 
offense committed 

37.2831  Sufficiency of showing of 
probable cause in complaint 

 State v. Mann, 123 Wis. 2d 375, 367 N.W.2d 209 
(1985): 1984 Term, p. 41, sec. 2.3342. 
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 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. 
App. 1984): 1984 Term, p. 43, sec. 2.3342. 

37.2832  Sufficiency of showing of 
probable cause at preliminary 
examination 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶1, 16. 

37.284  Instructing on this offense and 
lesser-included offenses 

37.2841  Instructing on this offense as 
charged offense 

37.28411  Content of instruction in 
general 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 238, sec. 12.7652. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 178, sec. 12.7632. 

37.28412  Instructing on definition of 
"accident" 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶15. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶8-16. 

37.285  Sufficiency of evidence to convict 

37.2851  In general 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 238, sec. 12.7653. 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 179, sec. 12.7633. 

37.2852  Sufficiency to prove "premises 
held out to the public for use of 
their motor vehicles" 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

37.2853  Sufficiency of evidence to 
show defendant did not fulfill 
statutory obligation to render 
reasonable assistance to person 
injured in accident not 
defeated by fact that injured 
person died immediately from 
injuries caused by accident 

 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 
(Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212. 

37.286  Other matters 

37.2861  Appropriate unit of 
prosecution 

 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 
(Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211. 

37.2862  Penalty or punishment for 
offense 

37.28621  In general 

 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 
(Ct. App. 1981): 1981 Term, p. 179, sec. 12.7634. 

37.28622  Grade of offense 

 For cases dealing with this subject, see sec. 
37.2866. 

37.2863  Purposes of hit-and-run statute 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶15. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶12. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶14. 

37.2864  When operator's loss of control 
occurs on highway, accident 
may be said to have occurred 
on highway for purposes of 
commission of this offense, 
even though resulting collision 
occurred off highway 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶1-20. 
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37.2865  To fulfill obligations of hit-
and-run statute, operator of 
vehicle is required to identify 
himself or herself as operator 
of vehicle; one who gives 
required information (name, 
etc.), but denies that he or she 
was operator of vehicle, 
violates statute 

 For cases dealing with this subject, see sec. 
37.2824. 

37.2866  Grade of offense 

37.28661  In general 

 State ex rel. McDonald v. Circuit Court, 100 Wis. 
2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 126, 
sec. 12.1512. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶1-11. 

 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 
423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 
159, sec. 11.7431. 

37.28662  Crime of hit and run 
causing injury, but not 
serious bodily harm, is 
felony, notwithstanding 
fact that punishment for 
offense is less than one 
year's imprisonment 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶1-11. 

37.2867  Other matters 

37.28671  Duty to render reasonable 
assistance not imposed 
when person struck by 
defendant's automobile 
already dead 

 For cases dealing with this subject, see sec. 
37.2823. 

37.28672  Duty to render reasonable 
assistance not nullified by 
accident victim's 
immediate death 

 For cases dealing with this subject, see sec. 
37.2822. 

37.28673  Restitution for this offense 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

37.28674  Purposes of hit-and-run 
statute 

37.29  Fleeing An Officer 

37.291  Constitutionality of statute creating 
this offense 

37.2911  In general 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.251. 

37.2912  Constitutionality of juvenile 
code provision that vests 
"adult" court with jurisdiction 
over this offense when 
committed by child sixteen 
years of age and older 

 For cases dealing with this subject, see sec. 
37.2952. 

37.292  Elements of this offense 

37.2921  In general 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶5-19. 

37.2922  Marked police vehicle 

 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 
625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 
37.2321. 

37.2923  "Knowingly" 

37.29231  Applies to "flee or attempt 
to elude" 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶7. 

37.29232  Does not apply to 
"interfere with or 
endanger" 
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 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶6-11. 

37.2924  "So as to interfere with or 
endanger the operation of the 
police vehicle, or the traffic 
officer or other vehicles or 
pedestrians" 

37.29241  In general 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12-19. 

37.29242  Does not require actual 
interference with or 
endangering, only creation 
of risk or likelihood of that 
occurring 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12-19. 

37.293  Admission of evidence 

37.2931  Fact that defendant was on 
parole and/or violating 
conditions of that parole at 
time of flight 

 For cases dealing with this subject, see sec. 
13.36931. 

37.294  Sufficiency of evidence to convict 

37.2941  In general 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶20-22. 

37.2942  Marked police vehicle 

 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 
625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 
37.2321. 

37.2943  Causal relationship between 
fleeing and injuries 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.252. 

37.2944  Sufficiency to show 
interference with or 
endangerment of operation of 
police vehicle, or traffic officer 
or other vehicles or pedestrians 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶20-22. 

37.295  Other matters 

37.2951  Penalty or punishment for this 
offense 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.251. 

37.2952  Constitutionality of juvenile 
code provision that vests 
"adult" court with jurisdiction 
over this offense when 
committed by child sixteen 
years of age and older 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

37.3  Particular Traffic Crimes and Offenses 
(cont'd) 

37.31  Required display of slow-moving 
vehicle emblem 

37.311  Constitutionality of application of 
this offense to Old Order Amish 

 For cases dealing with this subject, see sec. 
30.9856. 

37.32  Operating Vehicle Without Adequate 
Muffler Properly Maintained To 
Prevent Excessive Or Unusual Noise Or 
Annoying Smoke 

37.321  Constitutionality of statute creating 
this offense 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

37.33  Violating Restriction On Occupational 
License (Second Offense) 

37.331  Other matters 
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37.3311  Court has no power to impose 
restriction other than those 
enumerated in Wis. Stat. § 
343.10(1) 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221. 

37.3312  Trial court has discretion 
whether to issue occupational 
license 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221. 

37.34  Safety Glass Violation 

37.341  Requires that safety glass be 
installed wherever glass is used; 
plastic covering of area from which 
broken window has been removed 
violates statute 

 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 
429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶7-
14. 

37.35  Operating Vehicle On Highway 
Without License 

37.351  Other matters 

37.3511  Definition of highway 

 In Interest of E.J.H., 112 Wis. 2d 439, 334 N.W.2d 
77 (1983): 1982 Term, p. 198, sec. 12.7614. 

37.36  Operating Left Of Center (Wis. Stat. § 
346.05) 

37.361  Probable cause to believe this 
offense committed 

37.3611  Probable cause to arrest person 
or stop vehicle 

 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 
N.W.2d 569, at ¶15-21. 

37.37  Tinted Window Violation 

37.371  When reasonable suspicion exists 
to believe this offense was 
committed 

 For cases dealing with this subject, see sec. 
1.52462. 

37.4  Related Matters 

37.41  Habitual Traffic Offender Proceeding 

 For cases dealing with this subject, see sec. 47.17. 

37.42  Implied Consent Law 

 For cases dealing with this subject, see chapter 
44. 

37.43  Mandatory Revocation Of Operating 
Privilege 

37.431  When instruction as to mandatory 
revocation required 

37.44  Occupational License 

37.441  Restrictions on occupational license 
limited to those enumerated in Wis. 
Stat. § 343.10(1) 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221. 

37.442  Trial court has discretion whether 
to issue occupational license 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221. 

37.45  Seizure And Forfeiture Or 
Immobilization Of Vehicle Belonging 
To Person With Multiple OWI 
Offenses 

 For cases dealing with this subject, see sec. 
47.198. 
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Chapter 38  
Other Crimes 
 
 
 
38.1  Crimes Against Public Health And Safety 

38.11  Relating To Vehicles 

38.111  Negligent operation of vehicle 

38.112  Highway obstruction 

38.113  Mooring watercraft to railway 
tracks or fixtures 

38.12  Relating To Fire 

38.121  Negligent handling of burning 
materials 

38.122  Unsafe burning of buildings 

38.123  Interfering with fire fighting 

38.124  False alarms 

38.13  Relating To Weapons 

38.131  Endangering safety by use of 
dangerous weapon (formerly 
reckless use of weapons) 

38.1311  Elements of this offense 

38.13111  In general 

 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 
484 (1986): 1986 Term, p. 221, sec. 12.131. 

 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 
(Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121. 

38.13112  Discharging firearm "into" 
vehicle or building 

 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 
(Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322. 

38.1312  Instructing on this offense and 
lesser-included offenses 

38.13121  Instructing on this offense: 
in general 

 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 
(Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322. 

38.13122  Instructing on this offense: 
instructing on meaning of 
"into" 

 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 
(Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322. 

38.13123  Offenses of which this is a 
lesser-included offense 

 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 
484 (1986): 1986 Term, p. 221, sec. 12.131. 

 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 
(1978): 1977 Term, p. 75, sec. 11.132. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121. 

38.13124  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 179, sec. 12.4122. 

38.1313  Sufficiency of evidence to 
convict 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 179, sec. 12.4122. 

38.1314  Other matters 

38.13141  Police officer does not have 
absolute right to point gun 
at anyone, at any time, for 
any or no reason, so as to 
render him immune from 
prosecution for 
intentionally pointing a 
firearm at or toward 
another 
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 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 
727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 
38.1311. 

38.132  Disarming a peace officer 

38.133  Possession of pistol by minor 

38.134  Carrying concealed weapon 

38.1341  Constitutionality of statute 
creating this offense 

38.13411  Consistency with state 
constitutional right to keep 
and bear arms 

 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 
N.W.2d 495, at ¶1-65. 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶1-89. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶1-50. 

 State v. Gonzales, 2002 WI 59, 253 Wis. 2d 134, 645 
N.W.2d 264, 2001 Term WSC-155, at ¶1-30. 

38.13412  Consistency with federal 
constitutional right to keep 
and bear arms 

 For cases dealing with this subject, see sec. 
30.98335. 

38.1342  Elements of this offense 

38.13421  In general 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶20. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 181, sec. 12.431. 

 State v. Walls, 190 Wis. 2d 65, 526 N.W.2d 765 
(Ct. App. 1994): 1994 Term, p. 38-1, sec. 38.1312. 

 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. 
App. 1993): 1992 Term, p. 38-3, sec. 38.1332. 

38.13422  Going armed 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶21-28. 

 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. 
App. 1993): 1992 Term, p. 38-3, sec. 38.1332. 

38.13423  Concealed (weapon was 
"concealed, or hidden from 
ordinary view") 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶49. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Walls, 190 Wis. 2d 65, 526 N.W.2d 765 
(Ct. App. 1994): 1994 Term, p. 38-1, sec. 38.1312. 

38.13424  Mental element: awareness 
of weapon's presence 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶48. 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶13. 

38.13425  Is this strict liability 
offense? 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶48. 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶13. 

38.1343  Instructing on this offense 

38.13431  Instructing on element of 
"going armed" 

 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. 
App. 1993): 1992 Term, p. 38-3, sec. 38.1332. 

38.1344  Sufficiency of evidence to 
convict 

38.13441  In general 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 181, sec. 12.432. 

 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. 
App. 1993): 1992 Term, p. 38-3, sec. 38.1332. 
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38.13442  Sufficiency to show "going 
armed" 

 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. 
App. 1993): 1992 Term, p. 38-3, sec. 38.1332. 

38.13443  Sufficiency to show that 
weapon was "concealed, or 
hidden from ordinary 
view" 

 State v. Walls, 190 Wis. 2d 65, 526 N.W.2d 765 
(Ct. App. 1994): 1994 Term, p. 38-1, sec. 38.1312. 

38.1345  Defenses to this offense 

38.13451  Does exemption in sec. 
941.237 for owner or 
manager of tavern from 
liability for carrying 
handgun in tavern create 
defense to this offense? 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶72. 

 State v. Mata, 199 Wis. 2d 315, 544 N.W.2d 578 
(Ct. App. 1996): 1995 Term, p. 38-3, sec. 38.1321. 

38.13452  Does the defense of 
privilege (e.g., coercion, 
necessity, etc.) apply to this 
offense? 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶30-37. 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶14. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

38.13453  Is self-defense a defense to 
this offense? 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶31-33. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶48. 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶1-27. 

38.1346  Other matters 

38.13461  Exemption in sec. 941.237 
for owner or manager of 
tavern from liability for 
carrying handgun in tavern 
does not create defense to 
this offense 

 For cases dealing with this subject, see sec. 
38.13451. 

38.13462  History of statute 
proscribing carrying 
concealed weapon 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶8. 

38.135  Carrying firearm in public building 

38.136  Carrying handgun where alcohol 
beverages may be sold and 
consumed 

38.137  Possession of switchblade knife 

38.138  Machine guns 

38.139  Possession of short-barreled 
shotgun or short-barreled rifle 

38.1391  Elements of this offense 

38.13911  Shotgun 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

38.1392  Sufficiency of evidence to 
convict 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52. 

38.1393  Other matters 

38.13931  A shotgun whose firing pin 
has been removed is within 
prohibition this crime 
creates 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

38.14  Relating To Weapons (cont'd) 
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38.141  Possession of firearm by felon or 
others specified in Wis. Stat. § 
941.29(1)(a)-(d) (state offense) (Wis. 
Stat. § 941.29(1)(a)-(d)) 

38.1411  Constitutionality of statute 
creating this offense 

38.14111  Consistency with state 
constitution provision 
guaranteeing right to keep 
and bear arms 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶5-12. 

38.14112  Consistency with federal 
constitution provision 
guaranteeing right to keep 
and bear arms 

 For cases dealing with this subject, see sec. 
30.98333. 

38.14113  Vagueness 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶14-18. 

38.14114  Overbreadth 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶18-23. 

38.14115  Equal protection 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶24-39. 

38.14116  This statute does not 
violate prohibition against 
ex post facto law when 
felony conviction occurred 
prior to enactment of this 
statute 

 State v. Thiel, 188 Wis. 2d 695, 524 N.W.2d 641 
(1994): 1994 Term, p. 30-7, sec. 30.9224. 

38.1412  Elements of this offense 

38.14121  In general 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶18. 

 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 
547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶8. 

 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 
139 (Ct. App. 1991): 1990 Term, p. 38-1, sec. 
38.1121. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 38.111. 

38.14122  Notification to defendant 
that as a felon he could not 
possess firearm is not 
element of this offense 

 State v. Phillips, 172 Wis. 2d 391, 493 N.W.2d 238 
(Ct. App. 1992): 1992 Term, p. 38-4, sec. 38.1341. 

38.14123  Possession 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶19-20. 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶8-9. 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 38-2, sec. 38.1323. 

38.14124  Firearm 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

38.14125  Requirement that 
defendant "knowingly" 
possess firearm 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶19-20. 

38.14126  No intent element 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶19-20. 

 For a cases holding that this is a strict liability 
offense, see sec. 38.14128. 

38.14127  Going armed 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶20. 

38.14128  This is a strict liability 
offense 
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 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶19-20. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

 For cases holding that intent is not an element of 
this offense, see sec. 38.14126. 

38.1413  Elements of this offense 
(cont'd) 

38.14131  "Convicted of a crime 
elsewhere that would be a 
felony if committed in this 
state": in general 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶4-
11. 

38.14132  "Convicted of a crime 
elsewhere that would be a 
felony if committed in this 
state": in determining 
whether defendant 
committed crime elsewhere 
that would be felony in 
Wisconsin, must examine 
defendant's conduct, not 
elements of crime 
committed 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶4-
11. 

38.14133  "Convicted of a crime 
elsewhere that would be a 
felony if committed in this 
state": But when statute in 
other state has elements 
equivalent to those in 
Wisconsin statute, this 
necessarity implies that 
defendant's conduct in 
other state would be 
prohibited in Wisconsin 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15. 

38.1414  Admission of evidence 

38.14141  Evidence of nature of 
felony when defendant 
ready to stipulate he is 
convicted felon 

 Old Chief v. United States, 117 S. Ct. 644 (1997): 
1996 Term, p. 38-3, sec. 38.1313. 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶52. 

 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 
662 (1997): 1997 Term, p. 37-4, sec. 37.2142. 

 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 
139 (Ct. App. 1991): 1990 Term, p. 38-1, sec. 
38.1121. 

 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 
764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 
38.1121. 

 For cases dealing generally with stipulating to 
the defendant's status (e.g., as a convicted felon) so 
as to render inadmissible evidence related to that 
status (e.g., nature of conviction), which may 
include additional cases dealing with that subject 
in the present context, see sec. 12.6127. 

38.14142  Evidence that defendant 
was felon 

 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 
139 (Ct. App. 1991): 1990 Term, p. 38-1, sec. 
38.1121. 

38.1415  Instructing on this offense 

38.14151  Instructing on element of 
possession 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 38-2, sec. 38.1323. 

38.1416  Sufficiency of evidence to 
convict 

38.14161  In general 

 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 
100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52. 

38.14162  Sufficiency to show 
possession in county of 
prosecution 
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 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 38-3, sec. 38.1324. 

38.14163  Sufficiency to show that 
item was firearm 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

38.1417  Penalty or punishment for this 
offense 

38.14171  Habitual criminality 
penalty enhancer may be 
applied to this crime 

 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 
(Ct. App. 1987): 1987 Term, p. 9-12, sec. 9.4513. 

38.14172  Application of habitual 
criminality sentence 
enhancer to this offense 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

38.1418  Defenses to this offense 

38.14181  In general 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶20. 

38.14182  Defense of privilege when 
defendant confronted with 
threat of death or serious 
bodily injury 

 For cases dealing with this subject, see sec. 
40.671. 

38.14183  Self-defense and defense 
of others may be defense to 
this offense 

 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 
(Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311. 

38.1419  Other matters 

38.14191  May apply habitual 
criminality sentence 
enhancer to this offense 
without violating double 
jeopardy 

 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 
(Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321. 

38.14192  "Firearm" includes any 
weapon that acts by force 
of gunpowder to fire a 
projectile irrespective of 
whether it is operable or 
inoperable, assembled or 
disassembled 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

38.14193  Propriety of collateral 
attack on validity of prior 
conviction that rendered 
defendant a felon 

 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 
Term, p. 31-25, sec. 31.6921. 

 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 
(Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141. 

38.14194  Exemption from 
prohibition on possession 
of firearm for juvenile who 
is subsequently found not 
to be dangerous 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

38.14195  This is strict liability 
offense 

 For cases dealing with this subject, see sec. 
38.14128. 

38.14196  Establishing factual basis 
for plea of guilty to this 
charge 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶1-22. 
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38.14197  Court has jurisdiction over 
prosecution of Indian, who 
is felon and who is hunting 
with firearm on reservation 
of tribe to which he 
belongs, for being felon in 
possession of firearm; such 
prosecution does not 
violate Indian's treaty right 
to hunt 

 For cases dealing with this subject, see sec. 
12.6327. 

38.142  Possession of firearm by person 
committed under s. 51.20(13)(a) and 
ordered not to possess firearm 
(Wis. Stat. § 941.29(1)(e) and (2)) 

38.1421  Constitutionality of statute 
creating this offense 

38.14211  Consistency with federal 
constitution provision 
guaranteeing right to keep 
and bear arms 

 For cases dealing with this subject, see sec. 
30.98334. 

38.143  Possession of firearm by person 
enjoined under injunction issued 
under s. 813.12 or 813.122, etc. (Wis. 
Stat. § 941.29(1)(f) and (2)) 

38.144  Possession of firearm by person 
ordered not to possess firearm 
under s. 813.125(4m) (Wis. Stat. § 
941.29(1)(g) and (2)) 

38.1441  Elements of this offense 

38.14411  In general 

38.14412  Possession 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶8-9. 

38.145  Possession of firearm by felon after 
being convicted of possession of 
firearm by felon (state offense) 
(Wis. Stat. § 941.29(2m), now 
repealed) 

38.1451  Elements of this offense 

38.14511  In general 

 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 
547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶8. 

38.14512  Prior conviction of felon in 
possession 

 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 
759 N.W.2d 557, at ¶21. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶20-23. 

 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 
547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶8. 

38.1452  Penalty or punishment for this 
offense 

38.14521  Habitual criminality 
penalty enhancer may be 
applied to this crime 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶20-23. 

 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 
547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶1-12. 

38.1453  Other matters 

38.14531  Prior conviction of felon in 
possession is not akin to 
penalty enhancer for being 
repeater, but rather is 
element of offense 

 For cases dealing with this subject, see sec. 
38.14312. 

38.146  Possession of firearm by felon or 
other described person (federal 
offense) (18 U.S.C. § 922(g)) 

38.1461  Cannot collaterally attack prior 
felony conviction 

 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 
Term, p. 31-25, sec. 31.6921. 
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38.1462  Determination whether civil 
rights have been restored, and 
thus prior felony conviction is 
no longer considered 
conviction, is determined by 
law of jurisdiction where 
earlier proceedings were held 

 Beecham v. United States, 114 S. Ct. 1669 (1994): 
1993 Term, p. 38-3, sec. 38.1332. 

38.1463  Exception to liability for this 
crime if offender's civil rights 
have been restored with respect 
to previous conviction serving 
as predicate for this offense 
unless such restoration 
expressly provided that the 
person may not possess 
firearms 

 Caron v. United States, 118 S. Ct. 2007 (1998): 1997 
Term, p. 38-1, sec. 38.13211. 

38.1464  Phrase "convicted in any court" 
in statute creating this offense 
encompasses only domestic, 
not foreign, convictions 

 Small v. United States, 125 S. Ct. 1752 (2005). 

38.1465  "Misdemeanor crime of 
domestic violence" referred to 
in § 922(g)(9) and defined in § 
921(a)(33)(A) covers 
misdemeanor battery whenever 
battered victim was in fact 
offender's spouse (or other 
relation specified in § 
921(a)(33)(A)); domestic 
relationship need not be 
defining element of predicate 
misdemeanor 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 Koll v. Department of Justice, 2009 WI App 74, 317 
Wis. 2d 753, 769 N.W.2d 69, at ¶1-12. 

38.1466  Penalty or punishment for this 
offense 

38.14661  Enhanced penalty when 
defendant has three prior 
convictions for violent 
felony or serious drug 
offense (18 U.S.C. § 924(e)) 

 For cases dealing with this subject, see sec. 
31.694. 

38.147  Possession of electric weapon 

38.148  Firearm silencers 

38.149  Other crimes 

38.1491  Use or possession of a handgun 
and an armor-piercing bullet 
during crime 

38.1492  Restrictions on use of facsimile 
firearms 

38.1493  Possession of firearm in school 
zone (federal offense) 

 For cases dealing with this subject, see sec. 
38.686. 

38.1494  Sale or distribution of 
imitation firearms 

38.15  Other Dangerous Instrumentalities 
And Practices 

38.151  First-degree recklessly endangering 
safety (formerly endangering safety 
by conduct regardless of life) 

38.1511  Constitutionality of statute 
creating this offense 

 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 
(1978): 1977 Term, p. 78, sec. 11.2211. 

38.1512  Elements of this offense 

38.15121  In general 

 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 
484 (1986): 1986 Term, p. 221, sec. 12.131. 

 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 
(1981): 1981 Term, p. 157, sec. 12.411. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 134, sec. 12.411. 
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 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 113, sec. 11.411. 

 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 
(1978): 1977 Term, p. 78, sec. 11.2212. 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶18. 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶7. 

 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 
(Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121. 

 State v. Blanco, 125 Wis. 2d 276, 371 N.W.2d 406 
(Ct. App. 1985): 1985 Term, p. 178, sec. 12.411. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 148, sec. 11.413. 

38.15122  Circumstances showing 
utter disregard for human 
life 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512. 

 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 
(Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513. 

38.1513  Instructing on this offense as 
lesser-included offense 

38.15131  Offenses of which this is a 
lesser-included offense 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 134, sec. 12.4121. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 134, sec. 12.4121. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 134, sec. 12.4121. 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶8. 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶1-18. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 
834 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132. 

 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. 
App. 1979): 1979 Term, p. 137, sec. 11.132. 

38.15132  When evidence provides 
reasonable grounds for 
conviction of this offense 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 135, sec. 12.4122. 

 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 
866 (1981): 1980 Term, p. 135, sec. 12.4122. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 135, sec. 12.4122. 

38.15133  When evidence leaves 
doubt as to greater offense 

 For cases dealing with this subject, see the 
greater offense. 

38.1514  Instructing on lesser included 
offenses in prosecution for this 
offense 

38.15141  Offenses that are lesser-
included offenses of this 
offense 

 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 
484 (1986): 1986 Term, p. 221, sec. 12.131. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121. 

38.15142  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 179, sec. 12.4122. 

38.1515  Sufficiency of evidence to 
convict 

38.15151  In general 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25162�
http://www.wicourts.gov/html/ca/02/02-0538.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28118�
http://www.wicourts.gov/html/ca/02/02-0538.htm�


38-10 

 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 
(1981): 1981 Term, p. 157, sec. 12.412. 

 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 
(1979): 1978 Term, p. 113, sec. 11.412. 

 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 
(1978): 1977 Term, p. 79, sec. 11.2213. 

 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 
512 (Ct. App. 1986): 1985 Term, p. 180, sec. 12.413. 

 State v. Blanco, 125 Wis. 2d 276, 371 N.W.2d 406 
(Ct. App. 1985): 1985 Term, p. 178, sec. 12.411. 

 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 
(Ct. App. 1979): 1979 Term, p. 148, sec. 11.413. 

 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. 
App. 1979): 1979 Term, p. 140, sec. 11.2161. 

 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 
(Ct. App. 1978): 1978 Term, p. 113, sec. 11.412. 

38.15152  Sufficiency to establish 
circumstances showing 
utter disregard for human 
life 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512. 

 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 
(Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513. 

38.1516  Sufficiency of evidence to 
establish factual basis for 
guilty plea to this offense 

 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 
330, 718 N.W.2d 146, at ¶16-23. 

38.1517  Other matters 

38.15171  This offense is analogous 
to former endangering 
safety by conduct 
regardless of life and thus 
cases decided under latter 
offense are instructive in 
construing this offense 

 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 
(Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.1514. 

38.15172  May prosecute for this 
offense and aggravated 
battery based on same 
conduct without violating 
double jeopardy or 
creating multiplicitous 
charge 

 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 
660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21. 

38.15173  Verdict of guilty of this 
offense and verdict of 
guilty of attempted first-
degree intentional 
homicide, based on same 
conduct, are not 
inconsistent 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶12-14. 

38.152  Second-degree recklessly 
endangering safety 

38.1521  Elements of this offense 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522. 

38.1522  Instructing on this offense as 
charged offense 

38.15221  Sufficiency and accuracy of 
reinstruction on this 
offense in response to 
jury's questions 

 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 
641 N.W.2d 183, 2001 Term WCA-265, at ¶7-22. 

38.1523  Sufficiency of evidence to 
convict 

38.15231  In general 

 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 
(Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522. 
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38.15232  Sufficiency to prove that 
defendant created 
unreasonable and 
substantial risk of death or 
great bodily harm 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

38.15233  Sufficiency to prove that 
defendant was aware of 
risk of death or great 
bodily harm 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

38.1524  Other matters 

38.15241  Appropriate unit of 
prosecution 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

38.15242  Sufficiency and accuracy of 
reinstruction on this 
offense in response to 
jury's questions 

 For cases dealing with this subject, see sec. 
38.15221. 

38.153  Possession of explosives 

38.1531  Constitutionality of statute 
creating this offense 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

38.1532  Elements of this offense 

38.15321  Explosive compound 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

38.1533  Sufficiency of evidence to 
convict 

38.15331  Sufficiency to prove 
explosive compound 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

38.154  Administering dangerous or 
stupefying drug 

38.155  Placing foreign objects in edibles 

38.1551  Elements of this offense 

38.15511  In general 

38.15512  "Edibles" 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 

38.1552  Other matters 

38.15521  Edibles includes both 
solids and liquids 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 

38.156  Tampering with household 
products 

38.1561  Elements of this offense 

38.15611  In general 

38.15612  No requirement that 
defendant had face-to-face 
interaction with specific 
victim or directed his 
prohibited conduct toward 
particular individual 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶13. 

38.157  Fluoroscopic shoe-fitting machines 

38.158  Emergency telephone calls 

38.16  Other Dangerous Instrumentalities 
And Practices (cont'd) 

38.161  Fraudulent tapping of electric wires 
or gas or water meters or pipes 

38.162  Obstructing emergency or rescue 
personnel 

38.163  Criminal gang member solicitation 
and contact 
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38.2  Crimes Against Sexual Morality Or 
Decency 

38.21  Crimes Which Affect The Family 

38.211  Bigamy 

38.212  Incest 

38.22  Crimes Involving Children 

38.221  Enticing a child for immoral 
purposes 

38.2211  Elements of this offense 

 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 186, sec. 12.7113. 

 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 
(Ct. App. 1980): 1979 Term, p. 155, sec. 11.7151. 

38.2212  Instructing on this offense as 
charged offense 

38.22121  Content of instruction 

 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 186, sec. 12.7113. 

38.2213  Sufficiency of evidence to 
convict 

 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 
(Ct. App. 1988): 1988 Term, p. 38-1, sec. 38.211. 

 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 186, sec. 12.7113. 

 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 
(Ct. App. 1980): 1979 Term, p. 155, sec. 11.7151. 

38.222  Indecent behavior with a child 

38.2221  Elements of this offense 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶36. 

 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 
(1979): 1978 Term, p. 121, sec. 11.7141. 

38.2222  Sufficiency of evidence to 
convict 

 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 
(1979): 1978 Term, p. 60, sec. 5.73. 

38.2223  Other matters 

38.22231  Statute of limitations for 
this offense 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶1-46. 

38.223  Sexual intercourse with child 

38.2231  Elements of this offense 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶36. 

38.2232  Charging this offense 

38.22321  No need to allege precise 
time of offense 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 154, sec. 11.7121. 

38.2233  Sufficiency of evidence to 
convict 

38.22331  In general 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 69, sec. 5.72. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 69, sec. 5.72 and p. 70, sec. 
5.73. 

38.22332  No need to prove precise 
time of offense 

 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 
(1979): 1979 Term, p. 70, sec. 5.741. 

 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 
(1979): 1979 Term, p. 154, sec. 11.7121. 

38.2234  Other matters 

38.22341  Statute of limitations for 
this offense 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶1-46. 

38.23  Fornication; Adultery; Gratification 
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38.231  Fornication 

38.232  Adultery 

38.2321  Adultery is crime "against" 
spouse 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶16. 

38.233  Sexual gratification 

38.2331  Constitutionality of statute 
creating this offense 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 154, sec. 11.7131. 

 For cases dealing with constitutionality of 
offense of sodomy, see sec. 38.2621. 

38.24  Crimes Involving Obscenity 

38.241  Lewd and lascivious behavior 

38.2411  Constitutionality of statute 
creating this offense 

 Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456 (1991): 
1990 Term, p. 30-6, sec. 30.9822. 

38.242  Obscene material or performance 

38.2421  Constitutionality of statute 
creating this offense 

38.24211  In general 

 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 
(1985): 1984 Term, p. 224, sec. 13.841. 

 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 
Term, p. 155, sec. 12.331. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 154, 
sec. 11.7141. 

38.24212  Constitutionality of 
proscribing possession of 
child pornography 

 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 
Term, p. 38-1, sec. 38.211. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221. 

38.24213  Overbreadth 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

38.24214  Vagueness 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

38.2422  Elements of this offense 

38.24221  In general 

 Pinkus v. United States, 98 S. Ct. 1808 (1978): 1977 
Term, p. 80, sec. 11.2521. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 
(Ct. App. 1991): 1990 Term, p. 38-1, sec. 38.221. 

 Princess Cinema of Milwaukee, Inc. v. State, 90 Wis. 
2d 543, 280 N.W.2d 323 (Ct. App. 1979): 1978 Term, 
p. 121, sec. 11.7131. 

38.24222  Whether work lacks value 
must be determined by 
application of a 
"reasonable person" 
standard 

 Pope v. Illinois, 107 S. Ct. 1918 (1987): 1986 Term, 
p. 230, sec. 12.7111. 

38.24223  Contemporary community 
standards 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

38.24224  Prurient interest 
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 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

38.2423  Admission of evidence 

38.24231  In general 

 Pinkus v. United States, 98 S. Ct. 1808 (1978): 1977 
Term, p. 80, sec. 11.2522. 

 For cases dealing with the admissibility of 
evidence in a prosecution for this offense after 
considering evidence's relevancy and 
countervailing factors, see sec. 13.3695. 

38.24232  Survey of community 
attitudes toward sexually 
explicit material 

 For cases dealing with this subject, see sec. 
13.36951. 

38.24233  Expert testimony 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

38.24234  "Comparable" sexually 
explicit material 

 For cases dealing with this subject, see sec. 
13.36952. 

38.2424  Instructing on this offense as 
charged offense 

38.24241  Content of instruction in 
general 

 Pinkus v. United States, 98 S. Ct. 1808 (1978): 1977 
Term, p. 80, sec. 11.2523. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

38.24242  Instructing on 
contemporary community 
standards: tolerance 
standard 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

38.24243  Instructing on 
contemporary community 
standards: scope of 
community 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

38.24244  Instructing on prurient 
interest 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, 
sec. 38.24131. 

38.2425  Sufficiency of evidence to 
convict 

38.24251  No need for expert 
testimony 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶24. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 
N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-3, 
sec. 38.24142. 

38.2426  Other matters 

38.24261  Civil action relating to 
pornography or obscenity 

 For cases dealing with this subject, see sec. 47.13. 

38.24262  Prohibiting use of a child 
in a sexual performance 

 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 
Term, p. 155, sec. 12.331. 
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 For cases dealing with the crime of sexual 
exploitation of a child, see secs. 38.643 and 38.681. 

38.24263  Indecent or obscene 
interstate commercial 
telephone messages 

 For cases dealing with this subject, see sec. 
38.976. 

38.24264  Obscenity violations can 
be predicate offenses for 
purposes of RICO 

 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 
(1989): 1988 Term, p. 35-4, sec. 35.811. 

38.24265  County may not enact 
ordinance regulating this 
conduct 

 State ex rel. Teunas v. County of Kenosha, 142 Wis. 
2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 38-1, 
sec. 38.211. 

38.243  Photographs, motion pictures, 
videotapes or other visual 
representations showing nudity 

38.2431  Constitutionality of statute 
creating this offense 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶27-28. 

38.2432  Present version of this offense 
is codified at Wis. Stat. Earlier 
version of this offense was 
codified at Wis. Stat. § 942.09 

 For cases dealing with this subject, see sec. 
38.4751. 

38.244  Obscene material or performance 

38.245  Making lewd, obscene or indecent 
drawings 

38.246  Exposing minors to harmful 
materials 

38.2461  Constitutionality of statute 
creating this offense 

 Virginia v. American Booksellers Assoc., Inc., 108 S. 
Ct. 636 (1988): 1987 Term, p. 38-2, sec. 38.221. 

38.2462  Other matters 

38.24621  Action to have printed 
material declared harmful 
to minors 

 For cases dealing with this subject, see sec. 
47.131. 

38.247  Sexual exploitation of a child 

 For cases dealing with this subject, see secs. 
38.643 and 38.681. 

38.248  Prohibition on public nudity 

38.2481  Constitutionality of statute 
creating this offense 

 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 
1999 Term, p. 30-7, sec. 30.9815. 

 Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456 (1991): 
1990 Term, p. 30-6, sec. 30.9822. 

38.249  Crimes involving obscenity on the 
Internet 

 For cases dealing with this subject, see secs. 
38.271 and 38.272. 

38.25  Crimes Involving Prostitution 

38.251  Prostitution 

38.2511  Constitutionality of statute 
creating his offense 

38.25111  In general 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

38.25112  Does not violate 
establishment of religion 
clause 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

38.25113  Does not violate equal 
protection clause 
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 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

38.2512  Elements of this offense 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211. 

38.2513  Sufficiency of evidence to 
convict 

38.25131  In general 

 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 
722, 741 N.W.2d 488, at ¶1-8. 

38.25132  Sufficiency to show that 
defendant requested to 
have "sexual intercourse" 
for something of value 

 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 
722, 741 N.W.2d 488, at ¶1-8. 

38.2514  Other matters 

38.25141  Constitutionality of 
prosecuting only females 
under prostitution statute 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211. 

38.252  Patronizing prostitutes 

38.253  Soliciting prostitutes (Wis. Stat. § 
944.32) 

38.2531  Constitutionality of statute 
creating this offense 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111. 

38.2532  Elements of this offense 

38.25321  In general 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 192, sec. 12.7114. 

38.25322  "Prostitution": in general 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

38.25323  "Prostitution": does not 
require that exchange of 
sexual intercourse for value 
be between persons 
involved in nonmarital act 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

38.25324  "Practice" prostitution 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶16. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

38.25325  "Causes" to practice 
prostitution 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶17-18. 

38.25326  No requirement that 
defendant have initiated 
conversation or contact 
with prostitute 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶15. 

38.25327  No requirement that 
solicited practice of 
prostitution has to be with 
someone other than 
solicitor 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶20. 
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38.2533  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

38.2534  Probable cause to believe this 
offense committed 

38.25341  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111. 

38.2535  Charging this offense 

38.25351  Sufficiency of evidence to 
permit charging this 
offense in information 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111. 

38.2536  Sufficiency of evidence to 
convict 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 192, sec. 12.7113. 

38.2537  Other matters 

38.25371  Penalty or punishment for 
offense 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 192, sec. 12.7114. 

38.254  Pandering 

38.255  Keeping place of prostitution 

38.256  Solicitation of drinks 

38.26  Other Crimes Against Sexual Morality 
Or Decency (State Offenses) 

38.261  Rape 

38.2611  Elements of this offense 

 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 120, sec. 11.7111. 

38.2612  Attempt to commit this offense 

38.26121  Elements of attempt to 
commit this offense 

 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 120, sec. 11.7121. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 80, sec. 11.2511. 

38.26122  Sufficiency of evidence to 
convict of attempt to 
commit this offense 

 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 
(1979): 1979 Term, p. 153, sec. 11.7111. 

 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 120, sec. 11.7122. 

 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 
(1978): 1977 Term, p. 80, sec. 11.2512. 

38.2613  Other matters 

38.26131  Appropriate unit of 
prosecution 

 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 
(Ct. App. 1979): 1978 Term, p. 33, sec. 3.631. 

38.262  Sodomy 

38.2621  Constitutionality of statute 
creating this offense 

 Bowers v. Hardwick, 106 S. Ct. 2841 (1986): 1985 
Term, p. 187, sec. 12.7121. 

38.263  Prohibition on public nudity 

 For cases dealing with this subject, see sec. 
38.248. 

38.27  Other Crimes Against Sexual Morality 
Or Decency (Federal Offenses) 
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38.271  Knowing transmission by 
telecommunications device (e.g., 
Internet) of obscene or indecent 
messages to any recipient under 
eighteen years of age 
(Communications Decency Act of 
1996) 

38.2711  Constitutionality of statute 
creating this offense 

 Ashcroft v. American Civil Liberties Union, 122 S. 
Ct. 1700 (2002), 2001 Term USSC-11. 

 Reno v. American Civil Liberties Union, 117 S. Ct. 
2329 (1997): 1996 Term, p. 38-4, sec. 38.2711. 

38.272  Knowingly sending or displaying 
by use of interactive computer 
service to a person under eighteen 
of any message "that, in context, 
depicts or describes, in terms 
patently offensive as measured by 
contemporary community 
standards, sexual or excretory 
activities or organs" 
(Communications Decency Act of 
1996) 

38.2721  Constitutionality of statute 
creating this offense 

 Ashcroft v. American Civil Liberties Union, 122 S. 
Ct. 1700 (2002), 2001 Term USSC-11. 

 Reno v. American Civil Liberties Union, 117 S. Ct. 
2329 (1997): 1996 Term, p. 38-4, sec. 38.2711. 

38.273  Knowingly making, by means of 
World Wide Web, any 
communication that is available to 
any minor and that includes any 
material that is harmful to minors 
(Child Online Protection Act) 

 For cases dealing with this subject, see sec. 
38.683. 

38.3  Crimes Against Public Peace, Order And 
Other Interests 

38.31  Disorderly Conduct 

38.311  Constitutionality of statute creating 
this offense 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶37-39. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶11-24. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶21-25, 
30-41. 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶14. 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 141, sec. 12.7311. 

 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 
(Ct. App. 1979): 1978 Term, p. 122, sec. 11.7311. 

38.312  Elements of this offense 

38.3121  In general 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶24, 41. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶9, 22-41. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶15. 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶20. 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 142, sec. 12.7313. 

38.3122  Conduct must be "violent, 
abusive, profane, boisterous, 
unreasonably loud, or 
otherwise disorderly" 

38.31221  In general 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶9, 28-35. 

38.31222  "Abusive" conduct 
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 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶28-30. 

38.31223  "Otherwise disorderly" 
conduct 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶24-39. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶31-35. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶21. 

38.3123  Conduct must be engaged in 
"under circumstances in which 
the conduct tends to cause or 
provoke a disturbance" 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶24-39. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶36-40. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶26-29. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶22-
23. 

38.3124  Conduct may consist of pure 
speech alone 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶11-17. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶14-25. 

38.3125  When conduct is pure speech 
containing threat, threat must 
be "true threat" 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶21-24. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶30-41. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶14. 

38.3126  This offense does not require 
victim for its commission 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

38.313  Probable cause, reasonable 
grounds, or reasonable suspicion to 
believe this offense committed 

38.3131  Sufficiency of showing of 
probable cause in complaint 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶25-41. 

38.3132  Sufficiency of showing of 
reasonable grounds necessary 
to justify issuance of citation 

 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 
2d 671, 746 N.W.2d 498, at ¶31. 

38.314  Instructing on this offense and 
lesser-included offenses 

38.3141  Instructing on this offense as 
charged offense 

38.31411  Content of instruction 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 142, sec. 12.7313. 

38.315  Sufficiency of evidence to convict 

38.3151  In general 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶40-44. 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶20-
23. 

38.3152  Sufficiency to prove otherwise 
disorderly conduct 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶40-44. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶21. 
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38.3153  Sufficiency to show that 
conduct was engaged in "under 
circumstances in which the 
conduct tends to cause or 
provoke a disturbance" 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶40-44. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶26-29. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶22-
23. 

38.316  Other matters 

38.3161  Although this offense does not 
require victim, it may have 
victim 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

38.3162  Disorderly conduct statute may 
be applied to private mailings 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶24-39. 

38.3163  Disorderly conduct statute does 
not necessarily require 
disruptions or disturbances 
that implicate the public 
directly 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶30. 

38.3164  Disorderly conduct statute 
encompasses conduct that 
tends to cause a disturbance or 
disruption that is personal or 
private in nature, so long as 
there exists the real possibility 
that this disturbance or 
disruption will spill over and 
disrupt the peace, order or 
safety of the surrounding 
community as well 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶30-31. 

38.3165  Conduct is not covered by 
disorderly conduct statute 
when it tends to cause only 
personal annoyance to a person 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶30. 

38.32  Unlawful Use Of Telephone 

38.33  Unlawful Use Of Computerized 
Communication Systems 

38.34  Harassment 

38.341  Constitutionality of statute creating 
this offense 

 State v. Sarlund, 139 Wis. 2d 386, 407 N.W.2d 544 
(1987): 1986 Term, p. 246, sec. 12.7971. 

38.342  Elements of this offense 

38.3421  In general 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶22. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

38.3422  "Act is accompanied by a 
credible threat that places the 
victim in reasonable fear of 
death or great bodily harm" 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

38.3423  Instructing on lesser-included 
offenses in prosecution for this 
offense 

38.34231  Offenses that are, and are 
not, lesser-included 
offenses of this offense 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶21-
28, 32. 

38.343  Sufficiency of evidence to convict 

38.3431  Sufficiency to prove that "act 
[was] accompanied by credible 
threat" 
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 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

38.344  Other matters 

38.3441  Propriety of collateral attack on 
validity of underlying 
injunction forbidding 
harassment 

 State v. Bouzek, 168 Wis. 2d 642, 484 N.W.2d 362 
(Ct. App. 1992): 1991 Term, p. 38-4, sec. 38.331. 

38.3442  Violation of harassment 
restraining orders and 
injunctions 

 For cases dealing with this subject, see sec. 
38.872. 

38.34421  Propriety of prosecution 
and punishment for this 
offense and for violation of 
harassment injunction 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶18-
32. 

38.35  Bomb Scares 

38.351  Constitutionality of statute creating 
this offense 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶1-19. 

38.352  Elements of this offense 

38.3521  In general 

38.3522  Threat must be "true threat" 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶1-19. 

38.36  Vagrancy 

38.361  Drinking In Common Carriers 
Elements of this offense 

38.37  Metal Or Glass Debris In Or On The 
Shore Of Any Body Of Water 

38.38  Other Crimes 

38.381  Unlawful assemblies and their 
suppression 

38.382  Crime comics 

38.383  Contributing to the delinquency of 
children; neglect; neglect 
contributing to death 

38.3831  Elements of this offense 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, 
sec. 20.8422 and p. 38-2, sec. 38.314. 

38.3832  Probable cause to believe this 
offense committed 

38.38321  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 
N.W.2d 835 (1980): 1979 Term, p. 157, sec. 11.7311. 

 State ex rel. Cholka v. Johnson, 85 Wis. 2d 400, 270 
N.W.2d 438 (Ct. App. 1978): 1978 Term, p. 122, sec. 
11.7321. 

38.3833  Admission of evidence 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 13-3, 
sec. 13.3621; p. 18-1, sec. 18.22; and p. 20-6, sec. 
20.8422. 

38.3834  Instructing on this offense 

38.38341  Content of instruction 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, 
sec. 20.8422. 

38.3835  Sufficiency of evidence to 
convict 

 State v. Hollingsworth, 160 Wis. 2d 883, 467 
N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 38-2, 
sec. 38.314. 

38.384  Loitering 

38.3841  Constitutionality of statute 
creating this offense 
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 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 
N.W.2d 562 (1989): 1988 Term, p. 38-3, sec. 38.321. 

 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 
(1984): 1984 Term, p. 167, sec. 10.411. 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 231, sec. 12.7311. 

38.3842  Elements of this offense 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 231, sec. 12.7312. 

38.3843  Probable cause to believe this 
offense committed 

38.38431  Probable cause to arrest 

 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 
(Ct. App. 1984): 1983 Term, p. 231, sec. 12.7313. 

38.385  Hate crime (offense created other 
jurisdictions) 

38.3851  Constitutionality of statute 
creating this offense 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

 R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992): 
1991 Term, p. 38-3, sec. 38.311. 

 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 
(1992): 1991 Term, p. 9-20, sec. 9.4521. 

38.386  Prohibition On "Criminal Street 
Gang Members . . . Loitering" With 
One Another Or With Other 
Persons In Public Place (City of 
Chicago ordinance) 

38.3861  Constitutionality of statute 
creating this offense 

 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 
1998 Term, p. 22-2, sec. 22.2111. 

38.4  Crimes Against Reputation And Civil 
Liberties 

38.41  Defamation (Wis. Stat. § 942.01) 

38.411  Constitutionality of statute creating 
this offense 

38.4111  To be constitutional in case 
involving public official, state 
must show that defendant 
acted with actual malice 

 For cases dealing with this subject, see sec. 
30.9599. 

38.412  Elements of this offense 

38.4121  In general 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

38.4122  When defamed person is 
public official, defendant must 
show that defendant acted with 
actual malice 

 For cases dealing with this subject, see sec. 
30.9599. 

38.413  Admission of evidence 

38.4131  Statement of prosecutor in 
prior proceeding allegedly 
showing that charged 
defamation was true 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

38.414  Defenses to this offense 

38.4141  Privilege 

38.41411  In general 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 38-7, sec. 38.4111. 

38.41412  For testimony given in 
judicial proceeding 
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 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, 
sec. 38.4132. 

38.42  Giving False Information For 
Publication (Wis. Stat. § 942.03) 

38.43  Opening Letters (Wis. Stat. § 942.05) 

38.44  Use Of Polygraphs And Similar Tests 
(Wis. Stat. § 942.06) 

38.45  Use Of Genetic Tests (Wis. Stat. § 
942.07) 

38.46  Invasion Of Privacy (Wis. Stat. § 942.08) 

38.47  Representations Depicting Nudity 
(Wis. Stat. § 942.09) 

38.471  Constitutionality of statute creating 
this offense 

38.4711  In general 

38.4712  "Reasonable expectation of 
privacy" is not 
unconstitutionally vague 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶34-48. 

38.472  Elements of this offense 

38.4721  In general 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶5. 

38.4722  "Reasonable expectation of 
privacy" 

38.47221  In general 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶1-23. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶16-33. 

38.47222  Does not have same 
meaning as phrase has in 
Fourth Amendment context 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶17. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶22-33. 

38.47223  Requires that victim had 
reasonable expectation, 
under the circumstances, 
that he or she would not be 
recorded in the nude 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶1-23. 

38.473  Instructing on this offense 

38.4731  Content of instruction 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶50. 

38.474  Sufficiency of evidence to convict 

38.4741  In general 

38.4742  Sufficiency to establish that 
victim had "reasonable 
expectation of privacy" 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶51-53. 

38.475  Other matters 

38.4751  Earlier version of this offense 
was codified at Wis. Stat. § 
944.205 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶27, 29. 

38.4752  Legislative history of statute 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶29-30. 

38.48  Criminally Violating Constitutional 
Rights (Federal Offense) 

38.481  Constitutionality of statute creating 
this offense 
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38.4811  When statute 
unconstitutionally vague with 
respect to constitutional rights 
whose violation subjects one to 
punishment for this offense 

 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 
Term, p. 38-6, sec. 38.4121. 

38.482  Elements of this offense 

38.4821  Constitutional right whose 
violation subjects one to 
prosecution for this offense 
need only be a "clearly 
established" right 

 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 
Term, p. 38-6, sec. 38.4121. 

38.483  Other matters 

38.4831  Constitutional right whose 
violation subjects one to 
prosecution for this offense 
need only be a "clearly 
established" right 

 For cases dealing with this subject, see sec. 
38.4821. 

38.5  Gambling Crimes 

38.51  Problems Arising In Gambling 
Prosecutions Generally 

38.511  Constitutionality of gambling 
provisions 

38.5111  Constitutionality of provision 
defining "gambling machine" 

 For cases dealing with this subject, see sec. 
38.5222. 

38.512  Gaming contracts void 

38.5121  Check negotiated to obtain 
money for gambling is void 
and cannot be basis for 
worthless check prosecution 

 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 
671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 
34.4421. 

38.52  Definitions Relating To Gambling 

38.521  "Lottery" 

38.5211  In general 

 Bohrer v. City of Milwaukee, 2001 WI App 237, 248 
Wis. 2d 319, 635 N.W.2d 816, at ¶8. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 196, sec. 12.7523. 

 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 
162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 
170, sec. 12.751. 

38.5212  Exception for in-pack chance 
promotions that meet criteria of 
Wis. Stat. § 100.16(2) 

 Bohrer v. City of Milwaukee, 2001 WI App 237, 248 
Wis. 2d 319, 635 N.W.2d 816, at ¶1-15. 

38.522  "Gambling machine" 

38.5221  In general 

 Paepke v. Leck, 179 Wis. 2d 519, 507 N.W.2d 339 
(1993): 1993 Term, p. 38-6, sec. 38.5111. 

 Champeau v. City of Milwaukee, 2002 WI App 79, 
252 Wis. 2d 604, 642 N.W.2d 634, at ¶8, 11-13. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Hahn, 203 Wis. 2d 450, 553 N.W.2d 292 
(Ct. App. 1996): 1996 Term, p. 38-7, sec. 38.5111. 

 Paepke v. Leck, 173 Wis. 2d 230, 496 N.W.2d 181 
(Ct. App. 1992): 1992 Term, p. 38-9, sec. 38.5121. 

38.5222  Constitutionality of definition 
of "gambling machine" 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

38.5223  Video slot machine may be 
"gambling machine" even if no 
payout or prize is actually 
given to person playing 
machine 

 Champeau v. City of Milwaukee, 2002 WI App 79, 
252 Wis. 2d 604, 642 N.W.2d 634, at ¶1-13. 
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38.53  Gambling 

38.531  Elements of this offense 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 203, sec. 12.7511. 

 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 
162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 
170, sec. 12.751. 

38.532  Admission of evidence 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 203, sec. 12.7512. 

38.533  Sufficiency of evidence to convict 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 203, sec. 12.7511. 

38.54  Commercial Gambling 

38.541  Setting up for use for the purpose 
of gambling or collecting the 
proceeds of any gambling machine 

38.5411  Constitutionality of statute 
creating this offense 

38.54111  Constitutionality of 
definition of "gambling 
machine" 

 For cases dealing with this subject, see sec. 
38.5222. 

38.5412  Elements of this offense 

38.54121  In general 

 State v. Hahn, 203 Wis. 2d 450, 553 N.W.2d 292 
(Ct. App. 1996): 1996 Term, p. 38-7, sec. 38.5111. 

38.54122  Gambling machine 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

38.5413  Instructing on this offense 

38.54131  Content of instruction 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-25, sec. 38.5413. 

 State v. Hahn, 203 Wis. 2d 450, 553 N.W.2d 292 
(Ct. App. 1996): 1996 Term, p. 38-7, sec. 38.5111. 

38.5414  Sufficiency of evidence to 
convict 

38.54141  In general 

 State v. Hahn, 203 Wis. 2d 450, 553 N.W.2d 292 
(Ct. App. 1996): 1996 Term, p. 38-7, sec. 38.5111. 

38.54142  Sufficiency to show that 
devices in question were 
"gambling machines" 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

38.54143  Sufficiency to establish 
knowledge element 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

38.55  Permitting Premises To Be Used For 
Commercial Gambling 

38.551  Constitutionality of statute creating 
this offense 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 195, sec. 12.7521. 

38.552  Elements of this offense 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 196, sec. 12.7523, p. 
197, sec. 12.7524, and p. 197, sec. 12.7525. 

38.553  Probable cause to believe this 
offense committed 

38.5531  Sufficiency of showing of 
probable cause in complaint 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 196, sec. 12.7523. 

38.554  Instructing on this offense and 
lesser-included offenses 

38.5541  Instructing on this offense as 
charged offense 

38.55411  Content of instruction 
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 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 197, sec. 12.7524. 

38.555  Sufficiency of evidence to convict 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 197, sec. 12.7525. 

38.56  Dealing In Gambling Devices 

38.57  Gambling By Participants In Contest 

38.58  Bribery Of Participants In Contest 

38.59  Endless Sales Chains 

38.6  Crimes Against Children 

38.61  Definitions Relating To Crimes Against 
Children 

38.611  "Child" 

38.612  "Joint legal custody" 

38.613  "Legal custody" 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶40. 

38.614  "Mental harm" 

38.615  "Person responsible for the child's 
welfare" 

38.6151  In general 

 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 
388, 702 N.W.2d 87, at ¶1-16. 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 
(Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212. 

38.6152  One who acknowledges in 
writing that he is biological 
father of child is child's 
"parent" for purposes of 
definition of "person 
responsible for the child's 
welfare" 

 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 
(1992): 1992 Term, p. 38-10, sec. 38.6111. 

38.6153  Live-in boyfriend may be 
person responsible for child's 
welfare 

 State v. Sostre, 198 Wis. 2d 409, 542 N.W.2d 774 
(1996): 1995 Term, p. 38-5, sec. 38.6121. 

38.6154  Child employed by parent to 
care for child for whom parent 
is responsible may be person 
responsible for child's welfare 

 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 
388, 702 N.W.2d 87, at ¶1-16. 

38.6155  Person does not need to be 
eighteen years old to satisfy 
definition of person 
responsible for child's welfare 

 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 
388, 702 N.W.2d 87, at ¶15. 

38.616  "Physical placement" 

38.617  Relating to sexual matters 

38.6171  "Sadomasochistic abuse" 

38.6172  "Sexual contact" 

38.61721  In general 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶8. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶13. 

38.61722  Sexual contact includes 
contact that defendant 
caused, allowed, or 
permitted 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶11. 

38.61723  Sexual contact includes 
touching of male breast 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶1-20. 

38.6173  "Sexual intercourse" 

38.61731  In general 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=25866�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18519�
http://www.wicourts.gov/html/ca/98/98-2530.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18519�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18519�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=44069�
http://www.wicourts.gov/html/ca/01/01-0138.htm�
http://www.wicourts.gov/html/ca/99/99-2851.htm�
http://www.wicourts.gov/html/ca/02/02-0602.htm�


38-27 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-17. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13. 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

38.61732  When defendant does not 
directly undertake activity 
that constitutes sexual 
intercourse, that activity 
must be undertaken "upon 
the defendant's 
instruction" to constitute 
sexual intercourse 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶44. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13. 

38.61733  Alleged 
unconstitutionality of 
definition of sexual 
intercourse  because 
definition does not include 
intent element 

 For cases dealing with this subject, see sec. 
33.2113. 

38.61734  Alleged 
unconstitutionality of 
definition of sexual 
intercourse because it does 
not exempt intrusions that 
are part of bona fide 
medical, health care, and 
hygiene procedures 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-13. 

38.61735  By judicial construction, 
definition does not include 
intrusions that are part of 
bona fide medical, health 
care, and hygiene 
procedures 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-13. 

38.6174  "Sexually explicit conduct" 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶10-17. 

38.6175  "Intimate parts" 

 For cases dealing with this subject, see sec. 
31.5534. 

38.6176  "Lewd" 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶11-13. 

38.6177  "Nudity" 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶16. 

38.62  Sexual Assault Of A Child 

38.621  First degree sexual assault 

38.6211  Constitutionality of statute 
creating this offense 

38.62111  In general 

38.62112  Constitutionality of not 
recognizing victim's 
affirmative 
misrepresentation of age as 
defense to this offense 

 For cases dealing with this subject, see sec. 
38.62175. 

38.62113  Constitutionality, in cases 
involving sexual 
intercourse, of definition of 
sexual intercourse that 
does not exempt intrusions 
as part of bona fide 
medical, health care, and 
hygiene procedures 

 For cases dealing with this subject, see sec. 
38.61734. 

38.6212  Elements of this offense 

38.62121  In general 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶37. 
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 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

38.62122  Sexual contact: in general 

 For cases dealing with this subject, see sec. 
38.6172. 

38.62123  Sexual contact: touching 
must be for purpose of 
sexual arousal or 
gratification: in general 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶13-21. 

38.62124  Sexual contact: touching 
must be for purpose of 
sexual arousal or 
gratification: does not 
require proof of sexual 
maturity of defendant 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶16. 

38.62125  Sexual intercourse 

 For cases dealing with this subject, see sec. 
38.6173. 

38.62126  Lack of consent is not 
element of this offense 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶13. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 38-12, sec. 38.6211. 

38.62127  Knowledge of victim's age 
is not element of this 
offense 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶13. 

38.62128  If conduct on which charge 
is based was assault by 
child on defendant (i.e., if 
defendant was raped by 
child), act of having sexual 
intercourse with child does 
not constitute crime 

 For cases dealing with this subject, see sec. 
38.62235. 

38.6213  Admission of evidence 

38.62131  In general 

 For cases dealing with the admission of evidence 
in sexual assault prosecutions after considering its 
relevance and balancing its probative value against 
counterveilling consideration such as prejudice, 
see sec. 13.361. 

38.62132  Child sexual assault and 
incest victim syndrome 

 For cases dealing with this subject, see sec. 
18.732. 

38.62133  Post-assault conduct of 
sexual assault victim 

 For cases dealing with this subject, see secs. 
18.257 and 20.8422. 

38.62134  Expert testimony on 
traumatization of sexual 
assault victim's memory 

 For cases dealing with this subject, see sec. 
18.2581. 

38.62135  Expert testimony on lack of 
physical evidence in sexual 
assault case 

 For cases dealing with this subject, see sec. 
18.2591. 

38.62136  Expert testimony on 
percent of child sexual 
assault accusations that are 
fabricated 

 For cases dealing with this subject, see sec. 
18.2592. 

38.62137  Doctor's expert testimony 
regarding his or her 
opinion whether the victim 
was molested or sexually 
assaulted 

 For cases dealing with this subject, see sec. 
18.2598. 
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38.62138  Nurse's expert testimony 
regarding consistency of 
victim's injuries or 
physical condition with 
victim's report of sexual 
assault 

 For cases dealing with this subject, see sec. 
18.2594. 

38.6214  Admission of evidence (cont'd) 

38.62141  Protecting child victims 
and victims of sensitive 
crimes from unnecessary 
distress in presentation of 
their testimony 

 For cases dealing with this subject, see sec. 
20.383. 

38.62142  Allowing child-victim to 
testify while sitting in 
adult's lap 

 For cases dealing with this subject, see sec. 
20.3831. 

38.62143  Expert testimony regarding 
psychosexual maturity of 
defendant 

 For cases dealing with this subject, see sec. 
18.2583. 

38.62144  Evidence regarding 
defendant's belief about 
victim's age or evidence 
regarding cause or 
reasonableness of that 
belief (e.g., evidence of 
victim's affirmative 
misrepresentation of age) 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶31. 

38.6215  Instructing on this offense 

38.62151  When sexual intercourse 
charged and defendant was 
not party who directly 
engaged in activity 
constituting sexual 
intercourse, defendant 
entitled to instruction 
requiring that such activity 
was "upon the defendant's 
instruction" 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶44. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13. 

38.62152  Instructing on defendant's 
defense that intrusion 
allegedly constituting 
sexual intercourse was 
done as part of bona fide 
medical, health care, or 
hygiene procedure 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶14-17. 

38.6216  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

38.62161  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

38.62162  When evidence leaves 
sufficient doubt about this 
offense to permit lesser-
included offense 
instruction 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

38.6217  Sufficiency of evidence to 
convict 

38.62171  In general 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶22-26. 
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 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 
434 (Ct. App. 1994): 1994 Term, p. 38-3, sec. 
38.6216. 

38.62172  Sufficiency to prove sexual 
intercourse in general 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6221. 

38.62173  Sufficiency to prove sexual 
intercourse in form of 
fellatio 

 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236. 

38.62174  Sufficiency to prove sexual 
contact 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121. 

38.62175  Sufficiency to show that 
touching was for purposes 
of sexual arousal or 
gratification 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶26. 

38.6218  Defenses to this offense 

38.62181  Consent is not a defense 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

38.62182  Mistake as to age is no 
defense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶18, 46. 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

38.62183  Lack of knowledge of 
victim's age is no defense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶16. 

38.62184  Victim's affirmative 
misrepresentation 
regarding his or her age is 
no defense: in general 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶11-31. 

38.62185  Victim's affirmative 
misrepresentation 
regarding his or her age is 
no defense: 
constitutionality of 
refusing to recognize this 
defense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶32-50. 

38.62186  If conduct on which charge 
is based was assault by 
child on defendant (i.e., if 
defendant was raped by 
child), act of having sexual 
intercourse with child does 
not constitute crime 

 For cases dealing with this subject, see sec. 
38.62235. 

38.6219  Attempt to commit this offense 

38.62191  Elements of this offense 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

38.622  First degree sexual assault (cont'd) 

38.6221  Appropriate unit of 
prosecution 

38.62211  In general 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

38.62212  Aggregating multiple 
assaults in single count 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 
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38.62213  Charging multiple assaults 
that are same in law but 
sufficiently different in 
fact 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

38.6222  Pleading guilty to this offense 

38.62221  In general 

38.62222  Sufficiency of factual basis 
for plea: in general 

38.62223  Sufficiency of factual basis 
for plea:  when factual 
basis reveals that 
defendant claimed he or 
she was sexually assaulted 
(i.e., raped) by alleged 
child-victim 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶29-61. 

38.6223  Other matters 

38.62231  Consent is not defense to 
this offense 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶13. 

38.62232  Lack of knowledge of 
victim's age is not defense 
to this offense 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶13. 

38.62233  "Goofy child's play" or 
"exploration" by child not 
within ambit of first degree 
sexual assault of a child; 
statute "criminalizes" 
children's behavior when 
they behave like adults, 
not when they behave in 
manner normative to their 
age 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶20. 

38.62234  Statute of limitations for 
this offense 

 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 
N.W.2d 72, at ¶1-15. 

 State v. Haines, 2002 WI App 139, 256 Wis. 2d 
226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶1-
13. 

38.62235  If conduct on which charge 
is based was assault by 
child on defendant (i.e., if 
defendant was raped by 
child), act of having sexual 
intercourse with child does 
not constitute crime 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶29, 43. 

38.623  Second degree sexual assault 

38.6231  Constitutionality of statute 
creating this offense 

38.62311  In general 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

38.62312  When statute applied to 
child enticements initiated 
over the Internet 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶23-24. 

38.6232  Elements of this offense 

38.62321  In general 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶37. 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶9. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶13. 

38.62322  Sexual contact: in general 
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 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶13. 

 For cases dealing with this subject, see sec. 
38.6172. 

38.62323  Sexual contact: touching 
must be for purpose of 
sexual arousal or 
gratification: in general 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶9. 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶13-21. 

38.62324  Sexual contact: touching 
must be for purpose of 
sexual arousal or 
gratification: does not 
require proof of sexual 
maturity of defendant 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶16. 

38.62325  Sexual intercourse 

 For cases dealing with this subject, see sec. 
38.6173. 

38.62326  Lack of consent is not 
element of this offense 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶13. 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 38-12, sec. 38.6211. 

38.62327  Knowledge of victim's age 
is not element of this 
offense 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶13. 

38.62328  If conduct on which charge 
is based was assault by 
child on defendant (i.e., if 
defendant was raped by 
child), act of having sexual 
intercourse with child does 
not constitute crime 

 For cases dealing with this subject, see sec. 
38.62235. 

38.6233  Probable cause to believe this 
offense committed 

38.62331  Sufficiency of showing of 
probable cause in 
complaint 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶25. 

38.6234  Charging this offense 

38.62341  Duplicity in charging this 
offense:  when complaint 
charges sexual contact or 
sexual intercourse 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶22. 

38.6235  Pleading guilty or no contest to 
this offense 

38.62351  When sexual contact 
charged, defendant must 
understand that touching 
was for purpose of sexual 
degradation, humiliation, 
arousal, or gratification 

 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 
671 N.W.2d 18, at ¶1-17. 

38.6236  Admission of evidence 

38.62361  In general 

 For cases dealing with the admission of evidence 
in sexual assault prosecutions after considering its 
relevance and balancing its probative value against 
counterveilling consideration such as prejudice, 
see sec. 13.361. 

38.62362  Child sexual assault and 
incest victim syndrome 
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 For cases dealing with this subject, see sec. 
18.732. 

38.62363  Post-assault conduct of 
sexual assault victim 

 For cases dealing with this subject, see secs. 
18.257 and 20.8422. 

38.62364  Expert testimony on 
traumatization of sexual 
assault victim's memory 

 For cases dealing with this subject, see sec. 
18.2581. 

38.62365  Expert testimony on lack of 
physical evidence in sexual 
assault case 

 For cases dealing with this subject, see sec. 
18.2591. 

38.62366  Expert testimony on 
percent of child sexual 
assault accusations that are 
fabricated 

 For cases dealing with this subject, see sec. 
18.2592. 

38.62367  Nurse's expert testimony 
regarding consistency of 
victim's injuries or 
physical condition with 
victim's report of sexual 
assault 

 For cases dealing with this subject, see sec. 
18.2594. 

38.62368  Doctor's expert testimony 
regarding his or her 
opinion whether the victim 
was molested or sexually 
assaulted 

 For cases dealing with this subject, see sec. 
18.2598. 

38.62369  Expert testimony regarding 
psychosexual maturity of 
defendant 

 For cases dealing with this subject, see sec. 
18.2583. 

38.6237  Admission of evidence (cont'd) 

38.62371  Evidence regarding 
defendant's belief about 
victim's age or evidence 
regarding cause or 
reasonableness of that 
belief (e.g., evidence of 
victim's affirmative 
misrepresentation of age) 

 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 
430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶31. 

38.6238  Instructing on this offense 

38.62381  When sexual intercourse 
charged and defendant was 
not party who directly 
engaged in activity 
constituting sexual 
intercourse, defendant 
entitled to instruction 
requiring that such activity 
was "upon the defendant's 
instruction" 

 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 
734 N.W.2d 23, at ¶44. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13. 

38.6239  Instructing on this offense as 
lesser-included offense 

38.62391  Offenses of which this is 
and is not a lesser-included 
offense 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

38.62392  When evidence provides 
reasonable grounds for 
conviction of this offense 

 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 
(Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112. 

38.624  Second degree sexual assault 
(cont'd) 

38.6241  Sufficiency of evidence to 
convict 
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38.62411  In general 

38.62412  Sufficiency to show sexual 
intercourse 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6221. 

38.6242  Defenses to this offense 

38.62421  Consent is not a defense 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶13. 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

38.62422  Mistake as to age is no 
defense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶18, 46. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11. 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

38.62423  Lack of knowledge of 
victim's age is not defense 
to this offense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶16. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶13. 

38.62424  Victim's affirmative 
misrepresentation 
regarding his or her age is 
no defense: in general 

 For cases dealing with this subject, see sec. 
38.62184. 

38.62425  Victim's affirmative 
misrepresentation 
regarding his or her age is 
no defense: 
constitutionality of 
refusing to recognize this 
defense 

 For cases dealing with this subject, see sec. 
38.62185. 

38.62426  If conduct on which charge 
is based was assault by 
child on defendant (i.e., if 
defendant was raped by 
child), act of having sexual 
intercourse with child does 
not constitute crime 

 For cases dealing with this subject, see sec. 
38.62235. 

38.6243  Appropriate unit of 
prosecution 

38.62431  In general 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

38.62432  Aggregating multiple 
assaults in single count 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

38.62433  Charging multiple assaults 
that are same in law but 
sufficiently different in 
fact 

 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 
635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60. 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

38.6244  Attempt to commit this crime 

38.62441  Crime of attempt to commit 
this crime does exist: in 
general 
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 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11-
13. 

38.62442  Crime of attempt to commit 
this crime does exist:  when 
complaint alleges attempt 
to have sexual intercourse 
with child 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶18-21. 

38.62443  Sufficiency of showing of 
probable cause in 
complaint to believe this 
offense committed 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶20-
22. 

38.62444  Existence of actual child, 
not agent posing as child, 
is not element of offense 
that state must prove 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶10-
14. 

38.62445  Propriety of convicting of 
this offense as result of 
Internet sting operation 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶10-
14. 

38.62446  Duplicity in charging this 
offense:  when attempt to 
have sexual contact or 
sexual intercourse charged 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶22. 

38.6245  Pleading guilty to this offense 

38.62451  In general 

38.62452  Sufficiency of factual basis 
for plea: in general 

38.62453  Sufficiency of factual basis 
for plea:  when factual 
basis reveals that 
defendant claimed he or 
she was sexually assaulted 
(i.e., raped) by alleged 
child-victim 

 For cases dealing with this subject, see sec. 
38.62223. 

38.6246  Other matters 

38.62461  Statute of limitations for 
this offense 

 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 
N.W.2d 72, at ¶1-15. 

 State v. Haines, 2002 WI App 139, 256 Wis. 2d 
226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶1-
13. 

38.62462  Duplicity in charging this 
offense: when complaint 
charges sexual contact or 
sexual intercourse 

 For cases dealing with this subject, see sec. 
38.62341. 

38.62463  If conduct on which charge 
is based was assault by 
child on defendant (i.e., if 
defendant was raped by 
child), act of having sexual 
intercourse with child does 
not constitute crime 

 For cases dealing with this subject, see sec. 
38.62235. 

38.625  Failure to act to prevent sexual 
assault 

38.6251  Elements of this offense 

38.62511  Person responsible for 
welfare of child 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

38.6252  Instructing on this offense 
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38.62521  Instructing on "person 
responsible for the welfare 
of a child" 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

38.6253  Sufficiency of evidence to 
convict 

38.62531  Sufficiency to prove that 
defendant was "person 
responsible for welfare of 
child" 

 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 
(Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611. 

38.6254  Other matters 

38.62541  Appropriate unit of 
prosecution 

 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 
476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 
38.6231. 

38.626  Penalty enhancement: sexual 
assault by certain persons 

38.627  Other matters 

38.6271  Sentencing court not compelled 
to mitigate defendant's 
offenses because child-victim 
consented to sexual activity 

 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 
(Ct. App. 1992): 1992 Term, p. 38-12, sec. 38.6211. 

38.6272  Sexual assault is a "crime of 
violence" for purposes of 
federal deportation law 

 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 
(Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141. 

38.6273  Child who has not attained age 
of 16 years cannot legally 
consent to sexual contact or 
intercourse 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶8. 

38.628  Related matters 

38.6281  Sex offender reporting 
requirements 

 For cases dealing with this subject, see sec. 
47.872. 

38.63  Physical Abuse Of Child 

38.631  Intentional causation of bodily 
harm 

38.6311  Elements of this offense 

38.63111  In general 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶22. 

38.6312  Instructing on lesser-included 
offenses in prosecution for this 
offense 

38.63121  When evidence provides 
reasonable basis for 
acquittal of this offense 

 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 
(Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382. 

38.6313  Sufficiency of evidence to 
convict 

38.63131  In general 

38.63132  Sufficiency to prove 
causation of bodily harm 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶23-26. 

38.63133  Sufficiency to prove intent 
to cause bodily harm 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶27-28. 

38.63134  Sufficiency to disprove 
defense of parental 
privilege of reasonable 
discipline 

 For cases dealing with this subject, see sec. 
40.664. 
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38.63135  Sufficiency to prove that 
defendant was aider and 
abettor of this crime 

 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311. 

38.6314  Need to charge failing to act to 
prevent bodily harm if state 
intends to rely on omissions 
theory of liability 

 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311. 

38.632  Reckless causation of bodily harm 

38.6321  Elements of this offense 

38.63211  In general 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶13. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

38.63212  Recklessly 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶24-26. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶7-11. 

38.63213  This offense has no 
subjective mental element 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶24-26. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶13-15. 

38.6322  Sufficiency of evidence to 
convict 

38.63221  In general 

 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311. 

38.63222  Sufficiency to prove that 
defendant "caused" great 
bodily harm 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

38.63223  Sufficiency to prove that 
defendant acted recklessly 

 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 
(Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412. 

38.6323  Defenses to this offense 

38.63231  Mistake is not a defense to 
this offense 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶1-15. 

38.63232  Defense of reasonable 
parental discipline 

 For cases dealing with this subject, see sec. 40.66. 

38.6324  Other matters 

38.63241  Need to charge failing to 
act to prevent bodily harm 
if state intends to rely on 
omissions theory of 
liability 

 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311. 

38.633  Failure to act to prevent physical 
abuse 

38.6331  Need to charge failing to act to 
prevent bodily harm if state 
intends to rely on omissions 
theory of liability 
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 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 
(Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311. 

38.634  Penalty enhancement: abuse by 
certain persons 

38.64  Other Crimes Against Children 

38.641  Engaging in repeated acts of sexual 
assault of the same child 

38.6411  Constitutionality of statute 
creating this offense 

38.64111  In general 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶26. 

38.64112  Constitutionality of 
provision that relieves jury 
of requirement of 
unanimity as to specific 
acts of sexual assault that 
combine to constitute 
crime 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶1-28. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6812. 

38.6412  Instructing on this offense 

38.64121  Instructing jury that it need 
not be unanimous as to 
specific acts of sexual 
assault that combine to 
constitute crime 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶1-28. 

38.6413  Prohibition on charging in 
same action this offense and 
other specified sex-related 
offenses against same child 
during same time period (Wis. 
Stat. § 948.025(3)) 

38.64131  Prohibition in general 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶24, 26. 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶16. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶7-15. 

38.64132  Prohibition applies only 
when other offenses are 
charged "in same action" 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶13-14. 

38.64133  Remedy for violation of 
prohibition: when 
defendant convicted of this 
offense and other offenses 
in violation of this 
prohibition, court may 
vacate conviction of this 
offense and allow 
conviction of other 
offenses to stand 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶7-15. 

38.64134  Remedy for violation of 
prohibition: when 
defendant convicted of this 
offense and other offenses 
in violation of this 
prohibition, court may 
simply vacate conviction of 
other offenses; new trial on 
this offense is not 
necessarily required, 
particularly when evidence 
of other offenses would 
have been admissible at 
trial of this offense 

 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 
673, 743 N.W.2d 511, at ¶26. 

38.6414  Appropriate unit of 
prosecution 

http://www.wicourts.gov/html/ca/01/01-1879.htm�
http://www.wicourts.gov/html/sc/99/99-2968.htm�
http://www.wicourts.gov/html/sc/99/99-2968.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30851�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30317�
http://www.wicourts.gov/html/ca/02/02-2248.htm�
http://www.wicourts.gov/html/ca/02/02-2248.htm�
http://www.wicourts.gov/html/ca/02/02-2248.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30851�


38-39 

38.64141  When repeated acts were 
committed during same 
time period in various 
venues, separate charge 
may be brought in each 
venue 

 State v. Nommensen, 2007 WI App 224, 305 Wis. 
2d 695, 741 N.W.2d 481, at ¶13-18. 

38.6415  Propriety of multiple 
prosecutions based on acts 
during same time period that 
occurred in different venues 

38.64151  Consistency with 
legislative intent regarding 
appropriate unit of 
prosecution 

 For cases dealing with this subject, see sec. 
38.64141. 

38.64152  Consistency with 
constitutional prohibition 
on double jeopardy 

 For cases dealing with this subject, see sec. 
29.779. 

38.64153  Consistency with doctrine 
of claim preclusion 

 For cases dealing with this subject, see sec. 
12.69737. 

38.64154  Consistency with doctrine 
of issue preclusion 

 For cases dealing with this subject, see sec. 
12.62136. 

38.642  Causing mental harm to a child 

38.643  Sexual exploitation of a child (state 
offense) 

38.6431  Constitutionality of statute 
creating this offense 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶39-40. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶38. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

38.6432  Elements of this offense 

38.64321  In general 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

38.64322  Knowledge of child's 
minority is constitutionally 
required element when 
offense involves 
distribution 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

38.64323  Sexually explicit conduct 

 For cases dealing with this subject, see sec. 
38.6174. 

38.6433  Defenses to this offense 

38.64331  Affirmative defense of 
mistake of age applicable 
when offense involves 
production 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

38.64332  Consent is not a defense 

 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 
25.2811. 

38.64333  When mistake of age is 
defense 
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 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 
758 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.64133. 

38.6434  Attempt to commit this offense 

38.64341  Elements of attempt to 
commit this offense: in 
general 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.64342  Sufficiency of evidence to 
convict: in general 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.64343  Other matters: may convict 
of this offense and offense 
of child enticement 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.6435  Other matters 

38.64351  May convict of this offense 
and offense of child 
enticement 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

38.64352  Decisions under former 
statute creating this offense 

 For cases decided under the former statute 
creating this offense, i.e.,  Wis. Stat. § 940.203(2), 
see sec. 33.22. 

38.64353  Related federal crime 
proscribing sexual 
exploitation of a child 

 For cases dealing with the federal crime of 
sexual exploitation of a child, see sec. 38.681. 

38.644  Causing a child to view or listen to 
sexual activity 

38.645  Incest with a child 

38.6451  Sufficiency of evidence to 
convict 

38.64511  Sufficiency to show sexual 
intercourse 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6221. 

38.6452  Other matters 

38.64521  Appropriate unit of 
prosecution: aggregating 
multiple assaults in single 
count 

 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 
621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 
38.6222. 

38.646  Child enticement 

38.6461  Constitutionality of statute 
creating this offense 

38.64611  Subsection proscribing 
enticement to commit act of 
exposure does not violate 
equal protection on ground 
that this is Class C felony 
while act of exposure itself 
is only Class A 
misdemeanor 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

38.64612  When statute applied to 
child enticements initiated 
over the Internet 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶19-20. 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶39-44. 
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 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶10-14. 

38.6462  Elements of this offense 

38.64621  In general 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.64622  Causing child "to go into 
any room" 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

38.64623  Element of exposure when 
charge is enticement to 
commit act of exposure 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

38.64624  Existence of actual child is 
not element of this offense 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶21-34. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶9. 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶1-29. 

38.64625  Knowledge of age of victim 
is not element of this 
offense 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶30. 

38.64626  It is not element of this 
offense that defendant 
caused child to go from 
public place (i.e., safe 
place) to secluded place 
(i.e., place of danger); it is 
sufficient that defendant 
caused victim to go from 
already private place (e.g., 
living room in home) to 
another private place (e.g., 
bedroom in home) 

 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 
681 N.W.2d 272, at ¶8-13. 

38.64627  "Causes" child to go into 
any vehicle, room, etc. 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶19, 23-34. 

38.6463  Probable cause to believe this 
offense committed 

38.64631  Sufficiency of showing of 
probable cause in 
complaint 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶38. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶16-17. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶16-
19. 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 6-1, sec. 6.1321. 

38.64632  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶38. 

38.6464  Charging this offense 
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38.64641  Amending charge in 
information at conclusion 
of trial to conform to 
evidence by adding 
additional acts that 
defendant intended to 
commit in vehicle, 
building, room or secluded 
place 

 For cases dealing with this subject, see sec. 
38.64796. 

38.64642  Duplicity in charging this 
offense:  when complaint 
charges both attempt to 
entice and completed 
enticement in single count 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶15. 

38.6465  Admission of evidence 

38.64651  Fact that defendant was on 
parole and/or violating 
condition of that parole at 
time of enticement 

 For cases dealing with this subject, see sec. 
13.36941. 

38.6466  Instructing on this offense and 
lesser-included offenses 

38.64661  Instructing on this offense 
as offense charged: no need 
to instruct jury that it must 
be unanimous with respect 
to act that the defendant 
intended to commit in 
vehicle, building, room or 
secluded place 

 For cases dealing with this subject, see sec. 
38.64795. 

38.64662  Instructing on lesser 
included offenses in 
prosecution for this 
offense: attempt to commit 
this offense does not exist, 
so it is not lesser included 
offense that can be 
instructed on in 
prosecution for this offense 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.6467  Sufficiency of evidence to 
convict 

38.64671  In general 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

38.64672  Sufficiency to show that 
defendant caused victim 
"to go into any room" 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

38.64673  Sufficiency to show that 
defendant intended to 
commit proscribed act 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

38.64674  Sufficiency to show 
exposure when charge is 
enticement to commit act of 
exposure 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

38.64675  Sufficiency to prove that 
defendant attempted to 
cause victim to go to 
secluded place 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.64676  Need not show existence of 
actual child 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶21-34. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶9. 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶1-29. 
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38.64677  Need not show that 
defendant caused child to 
go from public place (i.e., 
safe place) to secluded 
place (i.e., place of danger); 
it is sufficient that 
defendant caused victim to 
go from already private 
place (e.g., living room in 
home) to another private 
place (e.g., bedroom in 
home) 

 For cases dealing with this subject, see sec. 
38.64726. 

38.6468  Other matters 

38.64681  Attempt to commit this 
offense does not exist as 
separate offense, but rather 
as alternative mode of 
commission of this offense 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶13-29. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.64682  Existence of actual child, 
not agent posing as child, 
is not element of offense 
that state must prove 

 For cases dealing with this subject, see secs. 
38.64712 and 38.64724. 

38.64683  This crime includes both 
the attempted and the 
completed crime 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶13-29. 

38.64684  This crime has alternate 
modes of commission: 
causing or attempting to 
cause 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶15. 

38.64685  Impossibility is not 
defense to this crime 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶31-33. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶6, 9. 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶18. 

38.64686  Mistake as to age of victim 
is not a defense 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶30. 

38.64687  Propriety of convicting of 
this offense as result of 
Internet sting operation 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶21-34. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶6, 9. 

38.64688  Duplicity in charging this 
offense:  when complaint 
charges both attempt to 
entice and completed 
enticement in single count 

 For cases dealing with this subject, see sec. 
38.64742. 

38.64689  Sufficiency of evidence to 
provide factual basis for 
guilty plea to this offense 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶7-35. 

38.6469  Other matters (cont'd) 

38.64691  Penalty or punishment for 
offense: constitutionality 
of felony status for this 
offense when underlying 
object of enticement is only 
misdemeanor 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 
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38.64692  Appropriate unit of 
prosecution: when there is 
one enticement but intent 
to commit multiple 
prescribed acts, multiple 
counts based on each 
different act that defendant 
intended to commit are not 
appropriate; one 
enticement can only give 
rise to prosecution for one 
count no matter how many 
different proscribed acts 
the defendant intends to 
commit 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶24-27. 

 State v. Church, 2000 WI 90, 236 Wis. 2d 755, 613 
N.W.2d 848: 1999 Term, p. 6-2, sec. 6.17121. 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

38.64693  May convict of this offense 
and offense of attempted 
child exploitation 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.64694  Crime of attempt to commit 
this offense does not exist 

 For cases dealing with this subject, see sec. 
38.64781. 

38.64695  No need for unanimity 
with respect to particular 
act that defendant intended 
to commit in vehicle, 
building, room or secluded 
place 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.64696  Amending information to 
conform to proof at trial by 
adding additional acts that 
defendant intended to 
commit when child was 
enticed into vehicle, 
building, room or secluded 
place 

 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 
N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.64697  Purpose of child 
enticement statute in 
general 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶9. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.64698  Propriety of conviction of 
this offense and of offense 
defendant intended to 
commit in vehicle, 
building, room or secluded 
place (e.g., offense of 
sexual assault) 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

38.647  Use of a computer to facilitate a 
child sex crime (Wis. Stat. § 948.075) 

38.6471  Elements of this offense 

38.64711  In general 

38.64712  Proof of act, other than use 
of computer, to effect 
defendant's intent to have 
sexual contact or 
intercourse 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶1-26. 
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 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 
155, 726 N.W.2d 706, at ¶10. 

38.6472  Instructing on this offense 

38.64721  In general 

38.64722  Instructing on element of 
offense that requires proof 
of act, other than use of 
computer, to effect 
defendant's intent to have 
sexual contact or 
intercourse 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶11. 

38.6473  Sufficiency of evidence to 
convict 

38.64731  In general 

38.64732  Sufficiency to prove act, 
other than use of computer, 
to effect defendant's intent 
to have sexual contact or 
intercourse 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶1-26. 

 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 
155, 726 N.W.2d 706, at ¶1-13. 

38.6474  Sufficiency of evidence to 
provide factual basis for plea 

38.64741  Sufficiency to provide 
factual basis for existence 
of act, other than use of 
computer, to effect 
defendant's intent to have 
sexual contact or 
intercourse 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶1-26. 

38.648  Soliciting a child for prostitution 
(Wis. Stat. § 948.08) 

38.6481  Elements of this offense 

38.64811  In general 

38.64812  "Practice" prostitution 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶16. 

38.64813  "Causes" to practice 
prostitution 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶17-19. 

38.64814  No requirement that 
defendant initiated 
conversation or contact 
with child 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶15. 

38.64815  No requirement that 
solicited practice of 
prostitution has to be with 
someone other than 
solicitor 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶20. 

38.6482  Probable cause to believe this 
offense committed 

38.64821  Sufficiency of showing of 
probable cause in 
complaint 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶14-35. 

38.6483  Sufficiency of evidence to 
provide factual basis for guilty 
plea to this offense 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶7-35. 

38.6484  Other matters 

38.64841  Offense committed by 
either soliciting or causing 
practice of prostitution 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶21. 

38.649  Sexual intercourse with a child age 
16 or older 
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38.65  Other Crimes Against Children (cont'd) 

38.651  Sexual assault of a student by a 
school instructional staff person 

38.6511  Elements of this offense 

38.65111  In general 

38.65112  "School staff":  in general 

 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 
714 N.W.2d 238, at ¶6. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶1-18. 

38.65113  "School staff":  includes 
volunteers 

 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 
714 N.W.2d 238, at ¶6. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶15. 

38.65114  "School staff": includes 
persons providing services 
to school at time of assault 

 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 
714 N.W.2d 238, at ¶6-8. 

38.6512  Instructing on this offense as 
charged offense 

38.65121  Content of instruction:  
instructing on meaning of 
"school staff" 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶16. 

38.6513  Sufficiency of evidence to 
convict 

38.65131  In general 

38.65132  Sufficiency to prove that 
defendant provided 
services to school and thus 
was member of school staff 

 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 
714 N.W.2d 238, at ¶7. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶17. 

38.652  Exposing genitals or pubic area 

38.6521  Elements of this offense 

38.65211  "Expose" 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

38.6522  Sufficiency of evidence to 
convict 

38.65221  Sufficiency to show 
exposure 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

38.653  Exposing a child to harmful 
material 

38.6531  Constitutionality of statute 
creating this offense 

38.65311  In general 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶15. 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶39-40. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶33-41. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶31. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.6511. 
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38.65312  Interpreting "verbally 
communicates" in subsec. 
(2)(am) of statute to include 
both oral and written 
communications does not 
render statute 
unconstitutionally vague 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶18. 

38.6532  Elements of this offense 

38.65321  In general 

 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 
558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 
25.25971. 

38.65322  Defendant's knowledge 
that person to whom 
harmful materials were 
exhibited or transferred 
was a child is not element 
of offense 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.6511. 

38.65323  Defendant's awareness of 
nature of material is 
element of offense 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.6511. 

38.65324  Requirement that material 
be "harmful to children" 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶13-17. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶18-32. 

38.65325  "Verbally communicates," 
as used in subsec. (2)(am), 
includes both oral and 
written communications 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶1-17. 

38.65326  Child in photograph or 
other pictorial 
representation must be 
engaged in "sexually 
explicit conduct" 

38.65327  "Nudity" 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶16. 

38.6533  Admission of evidence 

38.65331  Stipulating that material is 
harmful so as to avoid 
introduction of material 
itself 

 For cases dealing with this subject, see sec. 
13.36971. 

38.6534  Establishing factual basis for 
guilty plea to this offense 

38.65341  With respect to "harmful to 
children" element 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶28-29. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶31-32. 

38.6535  Establishing defendant's 
understanding of nature of this 
offense for purposes of taking 
guilty plea to it 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶15-30. 

38.6536  Sufficiency of evidence to 
convict 

38.65361  Sufficiency to show that 
material was harmful to 
children: in general 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶1-32. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶26-39. 
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38.65362  Sufficiency to show that 
material was harmful to 
children: need for jury to 
view material to make 
determination that material 
was harmful to children 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶1-32. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶26-39. 

38.65363  Sufficiency to show that 
material was harmful to 
children:  need for expert 
testimony 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶24. 

 State v. Booker, 2005 WI App 182, 286 Wis. 2d 
747, 704 N.W.2d 336, at ¶32, 34. 

38.6537  Attempt to commit this offense 

38.65371  Sufficiency of showing of 
probable cause in 
complaint to believe 
attempt to commit this 
offense committed 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

38.65372  Sufficiency of showing of 
probable cause at 
preliminary examination to 
believe attempt to commit 
this offense committed 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

38.6538  Defenses to this offense 

38.65381  Affirmative defense of 
mistake of age 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.6511. 

38.6539  Other matters 

38.65391  Decisions under former 
statute creating this offense 

 For cases decided under the former statute 
creating this offense, i.e., sec. 38.246. 

38.65392  Need for jury to view 
material to make 
determination that it was 
harmful to children 

 For cases dealing with this subject, see sec. 
38.65362. 

38.65393  History, purpose, and 
nature of this offense in 
general 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶16-17. 

38.654  Possession of child pornography 

38.6541  Constitutionality of statute 
creating this offense 

38.65411  In general 

 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 
Term, p. 38-1, sec. 38.211. 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶6-8. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶30-41. 

 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 
267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221. 

38.65412  This offense requires 
scienter element to render 
it constitutional; "knows or 
reasonably should know" 
supplies required scienter 
element 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶30-41. 

38.65413  This offense requires that 
depicted child be real child 
to render it constitutional; 
statute creating offense 
contains that requirement 
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 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶6-8. 

38.6542  Elements of this offense 

38.65421  In general 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶6. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶31. 

38.65422  "Pictorial reproduction" 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶1-
13. 

38.65423  "Knows or reasonably 
should know" 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶30-41. 

38.65424  Focus of inquiry must be 
on content of photograph 
or other media and how it 
was produced, not on 
particular location or 
manner in which it is 
stored or kept 

 For cases dealing with this subject, see sec. 
38.65461. 

38.65425  Photograph must be real 
image of real child, rather 
than computer-generated 
or manipulated picture 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶6-8. 

38.65426  Child in photograph or 
other pictorial 
representation must be 
engaged in "sexually 
explicit conduct" 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶10-17. 

 For cases dealing with this subject, see sec. 
38.6174. 

38.6543  Admission of evidence 

38.65431  Volumes containing 
numerous 
erotic/pornographic 
photographs among which 
are two photographs at 
issue in case 

 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 
(Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232. 

38.65432  Evidence of Internet news 
groups to which defendant 
subscribes 

 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 
575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 
6.8312. 

38.6544  Appropriate unit of 
prosecution 

38.65441  Separate charges 
appropriate for each 
separate and distinct 
pornographic image on 
computer disk 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶50-68. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶42-56. 

 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 
752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶31-45. 

38.65442  Separate charges 
appropriate for each 
photograph depicting child 
pornography in traditional 
photo album 

 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 
N.W.2d 437, 2001 Term WSC-84, at ¶67. 

38.6545  Sufficiency of evidence to 
convict 

38.65451  In general 

38.65452  Sufficiency to prove 
possession: in general 
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 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶21-27. 

38.65453  Sufficiency to prove 
possession:  evidence that 
defendant repeatedly 
visited child pornography 
Web sites, clicked on 
thumbnail images to create 
larger pictures for viewing, 
accessed five images twice, 
and saved at least one 
image to personal folder is 
sufficient to prove 
possession for purposes of 
five counts charged 

 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 
851, 687 N.W.2d 60, at ¶21-27. 

38.65454  Sufficiency to show that 
photograph involved was 
real image of real child, 
rather than computer-
generated or manipulated 
picture 

 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 
447, 746 N.W.2d 545, at ¶9-14. 

38.65455  Sufficiency to prove that 
child in photograph or 
other pictorial 
representation was 
engaged in sexually 
explicit conduct 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶10-17. 

38.65456  Sufficiency to prove that 
defendant knew character 
and content of photograph 
or other pictorial 
representation to be 
sexually explicit 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶18-19. 

38.6546  Other matters 

38.65461  Focus of inquiry must be 
on content of photograph 
or other media and how it 
was produced, not on 
particular location or 
manner in which it is 
stored or kept 

 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 
(Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232. 

38.65462  "Other pictorial 
reproduction" whose 
possession is proscribed 
includes computer disk 
that stores images of child 
pornography 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶1-
13. 

38.655  Child sex offender working with 
children 

38.656  Abandonment of a child 

38.657  Neglecting a child 

38.6571  Elements of this offense 

38.65711  In general 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

38.65712  Person responsible for 
child's welfare 

 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 
(1992): 1992 Term, p. 38-10, sec. 38.6111. 

 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 
388, 702 N.W.2d 87, at ¶1-16. 

38.6572  Sufficiency of evidence to 
convict 

38.65721  In general 

 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 
(1992): 1992 Term, p. 38-10, sec. 38.6111. 

38.65722  Sufficiency to show 
intentional contribution to 
neglect of child 
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 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

38.65723  Sufficiency to show that 
defendant was person 
responsible for child's 
welfare 

 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 
388, 702 N.W.2d 87, at ¶1-16. 

38.658  Failure to support 

38.6581  Constitutionality of statute 
creating this offense 

 For cases dealing with the constitutionality of an 
earlier version of the nonsupport statute, see sec. 
38.8521. 

38.6582  Elements of this offense 

38.65821  In general 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶15. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶7. 

 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 
(Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132. 

38.65822  Intent 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121. 

38.65823  Child support order was 
issued by court of 
competent jurisdiction: 
court of appeals' decision 
holding this to be element 
of offense 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶10. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶1-33. 

38.65824  Child support order was 
issued by court of 
competent jurisdiction:  
supreme court's decision 
holding this not to be 
element of offense when 
there are no disputed 
factual issues and pure 
question of law is 
presented 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶10-23. 

38.6583  Probable cause to believe this 
offense committed 

38.65831  Sufficiency of evidence to 
establish probable cause at 
preliminary examination 

 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 
(Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132. 

38.6584  Instructing on this offense as 
charged offense 

38.65841  Instructing on prima facie 
evidence of intent 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121. 

38.65842  Instructing on affirmative 
defense of inability to pay 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-10, sec. 
33.7143. 

38.65843  Must jury be instructed on 
need for state to prove that 
child support order was 
issued by court of 
competent jurisdiction? 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶10-23. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶1-33. 

38.6585  Admission of evidence 
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38.65851  Evidence of defendant's 
incarceration offered to 
establish defense of 
inability to pay 

 For cases dealing with this subject, see sec. 
38.65876. 

38.65852  Copy of out-of-state 
support order 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶24-33. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶18-31. 

38.6586  Sufficiency of evidence to 
convict 

38.65861  In general 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-9, sec. 33.713. 

38.65862  Sufficiency to prove that 
child support order was 
issued by court of 
competent jurisdiction 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶32-33. 

38.6587  Defense of inability to pay 

38.65871  Nature of this defense in 
general 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶4. 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-9, sec. 33.713. 

 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 
(Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132. 

38.65872  When evidence sufficient 
to establish this defense 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-9, sec. 33.713. 

38.65873  Burden of proof on 
inability to pay 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶4. 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-10, sec. 
33.7143. 

38.65874  Constitutionality of 
placing burden to show 
inability to pay on 
defendant 

 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 
(Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132. 

38.65875  Instructing on this defense 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-10, sec. 
33.7143. 

38.65876  Admissibility of evidence 
of defendant's 
incarceration to establish 
this defense 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

38.65877  If defendant has capacity to 
become gainfully 
employed and realize 
earnings, his lack of 
financial resources is 
insufficient to demonstrate 
inability to pay 

 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 
(Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814. 

38.65878  In trial to court, court may 
not rely on personal 
experience with job market 
to reject defendant's 
assertion that he could not 
find work 

 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 
243, 694 N.W.2d 498, at ¶1-16. 
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38.6588  Jurisdiction over this offense 

38.65881  In general 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

38.65882  Court has jurisdiction over 
prosecution of parent in 
violation of valid 
Wisconsin child-support 
judgment even though 
child not residing in state 
during charged period 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

38.6589  Other matters 

38.65891  Venue in prosecutions for 
this offense 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312. 

38.65892  Appropriate unit of 
prosecution 

 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 
(1992): 1992 Term, p. 33-10, sec. 33.7111. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

38.65893  Statute of limitations for 
this offense: in general 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

38.65894  Statute of limitations for 
this offense: does not begin 
to run when current 
support obligation ceases 
upon child reaching 
majority; rather it 
commences at end of 
charged period of 
noncompliance with order 
to make payments on 
arrearages 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sc. 
38.65122. 

38.65895  Nonsupport statute not 
limited to failure to pay 
current child support; it 
also criminalizes failure to 
make ordered payments on 
arrearages 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

38.65896  Nonsupport statute covers 
failure to pay arrearages, 
even after child has 
attained majority 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

38.65897  Tax refund intercepts are 
payments of child support 
even though they are not 
made voluntarily 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

38.65898  Nonsupport can be 
continuing offense 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

38.65899  Collateral attack on 
support order with which 
defendant is alleged to 
have failed to comply 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶21. 

38.659  Concealing death of child 

38.66  Other Crimes Against Children (cont'd) 

http://www.wicourts.gov/html/ca/99/99-1054.htm�
http://www.wicourts.gov/html/ca/99/99-1054.htm�
http://www.wicourts.gov/html/ca/99/99-1054.htm�
http://www.wicourts.gov/html/ca/99/99-0861.htm�
http://www.wicourts.gov/html/ca/99/99-1054.htm�
http://www.wicourts.gov/html/ca/99/99-0861.htm�
http://www.wicourts.gov/html/ca/99/99-0861.htm�
http://www.wicourts.gov/html/ca/99/99-1054.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18884�


38-54 

38.661  Unauthorized placement for 
adoption 

38.662  Abduction of another's child; 
constructive custody 

38.6621  Sufficiency of evidence to 
convict 

38.66211  Sufficiency to prove that 
defendant took child 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶39-40. 

38.663  Interference with custody by parent 
or others 

38.6631  Elements of this offense 

38.66311  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶36-37. 

 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 
393, 742 N.W.2d 332, at ¶13. 

38.66312  Taking child away 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶36, 38. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

38.66313  Causing child to leave 

 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 
393, 742 N.W.2d 332, at ¶1-20. 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶37. 

38.66314  "Without the consent of the 
custodian" 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

38.66315  "Legal custodian"; "legal 
custody" 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶40. 

38.6632  Admission of evidence 

38.66321  Evidence showing that 
custody order that 
defendant is alleged to 
have interfered with was 
obtained by fraud 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶31-62. 

38.6633  Sufficiency of evidence to 
convict 

38.66331  Sufficiency to show 
"withhold[ing] a child for 
more than 12 hours" 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶30. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

38.66332  Sufficiency to show 
"tak[ing] a child away" 

 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 
623 N.W.2d 565, 2000 Term WCA-169, at ¶26-38. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

38.66333  Sufficiency to show 
"caus[ing] a child to leave" 

 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 
393, 742 N.W.2d 332, at ¶1-20. 

38.6634  Defenses to this offense 

38.66341  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶59-60. 

38.66342  Child taken because 
defendant reasonably 
believes there is threat of 
physical harm or sexual 
assault to child 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 
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38.66343  Defendant's action is 
"otherwise authorized by 
law" 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

38.66344  Fact that custody order was 
obtained by fraud is not 
defense to this offense 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶51-62. 

38.6635  Other matters 

38.66351  Jurisdiction over this 
offense: when act 
committed outside state 
but has consequence 
within state 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶31. 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

38.66352  Collateral attack on 
custody order defendant is 
alleged to have interfered 
with 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶31-50. 

38.664  Contributing to the delinquency of 
a child 

38.6641  Elements of this offense 

38.66411  In general 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶6. 

38.66412  "Intent" to encourage or 
contribute to delinquency 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶75. 

38.66413  "Delinquency":  Defendant 
can contribute to 
delinquency of person who 
is seventeen years old even 
though such a person 
cannot be found 
"delinquent" 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶27-29. 

38.6642  Sufficiency of evidence to 
convict 

38.66421  Sufficiency to prove 
"intent" to encourage or 
contribute to delinquency 

 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 
N.W.2d 919, 2001 Term WSC-147, at ¶75-80. 

38.66422  When delinquent act is 
possession of controlled 
substance, sufficiency to 
show possession of 
substance by child 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶23-26. 

 For cases dealing with this subject, see sec. 
36.1723. 

38.66423  Evidence not rendered 
insufficient to convict by 
fact that child to whose 
delinquency defendant 
allegedly contributed was 
seventeen years old 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶27-29. 

38.6643  Other matters 

38.66431  Permissibility of charging 
and convicting of 
contributing to 
delinquency of child with 
death as consequence and 
first-degree reckless 
homicide by delivery of 
controlled substance, based 
on same act 
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 For cases dealing with this subject, see sec. 
6.17244. 

38.665  Contributing to truancy 

38.666  Strip search by school employe 

38.667  Hazing 

38.668  Leaving or storing a loaded firearm 
within the reach or easy access of a 
child 

38.669  Possession of a dangerous weapon 
by a person under 18 

38.67  Other Crimes Against Children (cont'd) 

38.671  Gun-free school zones (state 
offense) 

38.672  Gun-free school zones (federal 
offense) 

 For cases dealing with this subject, see sec. 
38.686. 

38.673  Dangerous weapons other than 
firearms on school premises 

38.6731  Elements of this offense 

38.67311  Dangerous weapon 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, 
sec. 31.5213. 

38.6732  Sufficiency of evidence to 
convict 

38.67321  Sufficiency to show 
dangerous weapon 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, 
sec. 31.5213. 

38.67322  Sufficiency to show 
knowing possession 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 38-9, 
sec. 38.6243. 

38.674  Receiving stolen property from a 
child 

38.675  Receiving property from a child 

38.676  Solicitation of a child to commit a 
felony 

38.677  Use of a child to commit a Class A 
felony 

38.678  Tattooing of children 

38.68  Crimes Against Children (Federal 
Offenses) 

38.681  Sexual exploitation of a child 

38.6811  Constitutionality of statute 
creating this offense 

 United States v. X-Citement Video, Inc., 115 S. Ct. 
464 (1994): 1994 Term, p. 38-6, sec. 38.6241. 

38.6812  Elements of this offense 

38.68121  Knowledge that person 
engaging in sexually 
explicit conduct was minor 

 United States v. X-Citement Video, Inc., 115 S. Ct. 
464 (1994): 1994 Term, p. 38-6, sec. 38.6242. 

38.682  Distribution or possession of 
virtual child pornography 
(pornography that appears to depict 
minors but which was produced by 
means other than using real 
children) (prohibited in the federal 
Child Pornography Prevention Act 
of 1996) 

38.6821  Constitutionality of statute 
creating this offense 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 
(2002), 2001 Term USSC-9. 

38.683  Knowingly making, by means of 
World Wide Web, any 
communication that is available to 
any minor and that includes any 
material that is harmful to minors 
(Child Online Protection Act) 
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38.6831  Constitutionality of statute 
creating this offense 

 Ashcroft v. American Civil Liberties Union, 124 S. 
Ct. 2783 (2004). 

 Ashcroft v. American Civil Liberties Union, 122 S. 
Ct. 1700 (2002), 2001 Term USSC-11. 

38.6832  Other matters 

38.68321  Propriety of preliminary 
injunction prohibiting 
enforcement of this act 

 Ashcroft v. American Civil Liberties Union, 124 S. 
Ct. 2783 (2004). 

38.684  Knowing transmission by 
telecommunications device (e.g., 
Internet) of obscene or indecent 
messages to any recipient under 
eighteen years of age 
(Communications Decency Act of 
1996) 

 For cases dealing with this subject, see sec. 
38.271. 

38.685  Knowingly sending or displaying 
by use of interactive computer 
service to a person under eighteen 
of any message "that, in context, 
depicts or describes, in terms 
patently offensive as measured by 
contemporary community 
standards, sexual or excretory 
activities or organs" 
(Communications Decency Act of 
1996) 

 For cases dealing with this subject, see sec. 
38.272. 

38.686  Possession of firearm in school 
zone (federal offense) 

38.6861  Constitutionality of federal 
Gun-Free School Zones Act of 
1990 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

 United States v. Lopez, 115 S. Ct. 1624 (1995): 1994 
Term, p. 30-10, sec. 30.9932. 

38.687  Pandering or solicitation of child 
pornography (prohibited by 
Prosecutorial Remedies and Other 
Tools to End the Exploitation of 
Children Today Act of 2003) (18 
U.S.C. § 2252A(a)(3)(B)) 

38.6871  Constitutionality of statute 
creating this offense 

38.68711  Overbreadth (First 
Amendment violation) 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

38.68712  Vagueness (due process 
violation) 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

38.6872  Elements of this offense 

38.68721  In general 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

38.69  Crimes Relating To Children Outside 
The Criminal Code 

 For cases dealing with this subject, see sec. 38.85. 

38.7  Crimes Against Animals 

38.71  Mistreating Animals 

38.711  Elements of this offense 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 180, sec. 12.7711. 

38.712  Sufficiency of evidence to convict 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 181, sec. 12.7712. 

38.72  Decompression Prohibited 

38.73  Dognapping And Catnapping 

38.74  Leading Animal From Motor Vehicle 

38.75  Transportation Of Animals 
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38.76  Use Of Poisonous And Controlled 
Substances 

38.77  Use Of Certain Devices Prohibited 

38.78  Other Crimes Against Animals 

38.781  Harassment of police animals 

38.782  Instigating fights between animals 

38.783  Shooting at caged or staked 
animals 

38.784  Sale of baby rabbits, chicks and 
other fowl 

38.785  Artificially colored animals; sale 

38.786  Providing proper food and drink to 
confined animals 

38.787  Providing proper shelter 

38.788  Abandonment of animals 

38.789  Prohibition on ritualistic sacrifice 
of animal 

38.7891  Constitutionality of this 
prohibition 

 Church of the Lukumi Babalu Aye, Inc. v. City of 
Hialeah, 113 S. Ct. 2217 (1993): 1992 Term, p. 38-17, 
sec. 38.711. 

38.79  Miscellaneous Provisions Relating To 
Crimes Against Animals 

38.791  Assessing cost of animals' removal 
and care against convicted 
defendants 

 Racine County v. Berndt, 161 Wis. 2d 116, 467 
N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 38-2, 
sec. 38.711. 

 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 
(Ct. App. 1985): 1985 Term, p. 190, sec. 12.771. 

38.792  Animals; neglected or abandoned; 
police powers 

38.793  Investigation of cruelty complaints 
by issuance of search warrant 

 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 
292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431. 

38.794  Other provisions 

38.8  Other Crimes 

38.81  Crimes Relating To Receipt Of Public 
Assistance 

38.811  Welfare fraud 

38.8111  Constitutionality of statute 
creating this offense 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.721. 

38.8112  Elements of this offense 

38.81121  In general 

 John v. State, 96 Wis. 2d 183, 291 N.W.2d 502 
(1980): 1979 Term, p. 160, sec. 11.7631. 

 State v. Salzer, 133 Wis. 2d 54, 393 N.W.2d 121 
(Ct. App. 1986): 1986 Term, p. 242, sec. 12.7911. 

38.81122  Income reporting 
requirement covers all 
income, legal and illegal 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.7221. 

38.81123  Receipt of value by 
defendant 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 38-4, sec. 38.7112. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

38.8113  Probable cause to believe this 
offense committed 

38.81131  Evidence at preliminary 
examination not 
insufficient to establish 
probable cause because 
defendant guilty of other 
crimes or subject to civil 
liability 
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 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231. 

38.8114  Charging this offense 

38.81141  Sufficiency of evidence to 
support charge in 
information 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7241. 

38.81142  When charging offense as 
continuing offense, must 
allege date offense began 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

38.8115  Admission of evidence 

38.8116  Instructing on this offense and 
lesser-included offenses 

38.81161  Content of instruction on 
this offense 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 38-4, sec. 38.7112. 

38.8117  Sufficiency of evidence to 
convict 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 38-3, sec. 38.7111. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

38.8118  Other matters 

38.81181  Statute of limitations 

 John v. State, 96 Wis. 2d 183, 291 N.W.2d 502 
(1980): 1979 Term, p. 160, sec. 11.7632. 

 John v. State, 89 Wis. 2d 214, 278 N.W.2d 235 (Ct. 
App. 1979): 1978 Term, p. 123, sec. 11.7621. 

38.81182  Appropriate unit of 
prosecution 

 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 
672 (1988): 1987 Term, p. 38-3, sec. 38.7111. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 31-11, sec. 
31.732, and p. 38-7, sec. 38.8113. 

38.81183  This is continuing offense 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶7. 

 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 
138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 
38.8113. 

38.812  Food stamp fraud 

38.8121  Elements of this offense 

 Liparota v. United States, 105 S. Ct. 2084 (1985): 
1984 Term, p. 209, sec. 12.7921. 

38.813  Medicaid fraud 

38.8131  Medicaid nondisclosure law 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 10, sec. 2.16. 

38.814  Medical assistance fraud 

38.8141  Element of this offense 

38.81411  In general 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111. 

38.81412  No need to show that 
defendant intended to 
procure medical assistance 
payments or benefits for 
himself through false 
statements 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111. 

38.81413  Only state of mind 
required is intentional 
making or causing the 
making of false statement 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111. 
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38.81414  No need to prove 
defendant actually made 
application for medical 
assistance benefit or 
payment; only necessary to 
prove that defendant made 
or caused to be made a 
statement or representation 
that appears in application 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111. 

38.8142  Admission of evidence 

38.81421  Evidence that, as a result of 
billing practices of health 
care provider, hours billed 
were actually worked 
although not necessarily on 
dates indicated, to show 
that misrepresentation on 
medical assistance form 
was not material 

 For cases dealing with this subject, see sec. 
13.36921. 

38.8143  Other matters 

38.81431  Venue for this offense 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111. 

38.81432  Applicability of party-to-a-
crime statute to this offense 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111. 

38.82  Crimes Relating To Fraud In Sale Or 
Purchase Of Securities And Other 
Securities Law Violations Under Wis. 
Stat. ch. 551 

38.821  General principles 

38.8211  In general 

38.8212  Statutes regulating sale of 
securities are sometimes 
referred to as "blue sky laws" 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶8. 

38.8213  Because purpose of securities 
laws is to protect investors, 
provisions should be liberally 
construed 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶12. 

38.8214  Rule of lenity does not apply in 
interpreting securities laws 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶35. 

38.8215  Propriety of using 
interpretation of federal 
securities laws in construing 
Wisconsin's securities laws 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶13-15. 

38.822  Definitions 

38.8221  "Security" 

38.82211  In general 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶8-26. 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶10-
19. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.82212  Determining whether note 
is "security": in general 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶8-26. 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶12-
19. 

38.82213  Determining whether note 
is "security":  personal 
promissory note issued to 
sole investor 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶8-26. 
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38.82214  Oral representation, 
without written security, 
may be sufficient to 
constitute offer to sell 
"security"; "security" need 
not involve written 
document 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶8-16. 

38.82215  "Horizontal commonality" 
not required in order to 
have solicitation to loan 
money involve a "security" 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶10, 
17. 

38.82216  Propriety of using 
interpretation of "security" 
in federal securities laws in 
construing definition of 
"security" in Wisconsin's 
securities laws 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶13-15. 

38.8222  "Note" 

38.82221  In general 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶8-26. 

38.82222  Determining whether 
instrument is "note," as that 
term is used in definition 
of "security" 

 For cases dealing with this subject, see secs. 
38.82212 and 38.82213. 

38.82223  Presumption that note is 
"security" does not 
unconstitutionally shift 
burden of proof to 
defendant 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶27-32. 

38.8223  "Investment contract" 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶24-25. 

38.823  Fraud in sale or purchase of 
securities in violation of Wis. Stat. § 
551.41(1) 

38.824  Fraud in sale or purchase of 
securities in violation of Wis. Stat. § 
551.41(2) 

38.8241  Elements of this offense 

38.82411  In general 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶29. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶28. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶23. 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 202, sec. 12.7911. 

38.82412  Willfulness: in general 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶27. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.82413  Willfulness: does not 
require intent to defraud or 
knowledge that law is 
being violated 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶27. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.82414  Security 

 For cases dealing with this subject, see sec. 
38.8211. 

38.82415  "Material fact" 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶20-
23. 
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38.82416  Investment contract 

38.82417  Omission of material 
information 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶21. 

38.8242  Admission of evidence 

38.82421  Expert testimony on what 
constitutes investment 
contract and whether 
instrument is investment 
contract 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶15-24. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶14-21. 

38.8243  Instructing on this offense and 
lesser-included offenses 

38.82431  Content of instruction in 
general 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶32. 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 202, sec. 12.7911. 

38.82432  Instructing on willfulness 
element 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.82433  Instructing on what 
constitutes investment 
contract 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶31. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶24-25. 

38.8244  Sufficiency of evidence to 
convict 

38.82441  In general 

38.82442  Sufficiency to prove that 
instrument at issue was 
security 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶8-26. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.82443  Sufficiency to prove 
"material fact" 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶20-
23. 

38.82444  Sufficiency to prove that 
instrument was investment 
contract 

 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 
N.W.2d 780, at ¶25-33. 

 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 
472, 732 N.W.2d 29, at ¶22-26. 

38.8245  Other matters 

38.82451  Venue for this offense 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213. 

38.82452  Defenses to this offense:  
advice of counsel 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33. 

38.825  Fraud in sale or purchase of 
securities in violation of Wis. Stat. § 
551.41(3) 

38.8251  Elements of this offense 

38.82511  In general 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212. 

38.82512  Willfulness: in general 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶27. 
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 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.82513  Willfulness: does not 
require intent to defraud or 
knowledge that law is 
being violated 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶27. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.82514  Security 

 For cases dealing with this subject, see sec. 
38.8211. 

38.8252  Instructing on this offense and 
lesser-included offenses 

38.82521  Instructing on willfulness 
element 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.8253  Sufficiency of evidence to 
convict 

38.82531  In general 

 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 
(Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212. 

38.82532  Sufficiency to prove that 
instruments at issue were 
securities 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.82533  Sufficiency to prove that 
defendant acted in way 
that operated as fraud or 
deceit upon another person 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

38.8254  Other matters 

38.82541  Defenses to this offense:  
advice of counsel 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33. 

38.826  Offering or selling unregistered 
securities in violation of Wis. Stat. § 
551.21(1) 

38.8261  Elements of this offense 

38.82611  "Security" 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶8-19. 

 For cases dealing with what constitutes a 
"security," see sec. 38.8211. 

38.8262  Sufficiency of evidence to 
convict 

38.82621  Sufficiency to prove that 
what defendant offered to 
sell or sold was "security" 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶8-19. 

 For cases dealing with what consitutes a 
"security," see sec. 38.8211. 

38.8263  Other matters 

38.82631  Violation occurs through 
offer to sell unregistered 
security, even if no sale 
actually occurs 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶11. 

38.827  Violating Order of Prohibition in 
violation of Wis. Stat. § 551.58(1) 

38.8271  Elements of this offense 

38.82711  In general 

38.82712  Willfulness:  in general 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶27. 

38.82713  Willfulness: does not 
require intent to defraud or 
knowledge that law is 
being violated 
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 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶27. 

38.8272  Admission of evidence 

38.82721  Evidence of victim's failure 
to receive refunds when 
defendant ordered to 
rescind prior sales and 
refund proceeds 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶38-39. 

38.8273  Sufficiency of evidence to 
convict 

38.82731  In general 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶24. 

38.8274  Other matters 

38.82741  Defenses to this offense:  
advice of counsel 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33. 

38.83  Other Crimes Relating To Economic 
And Monetary Activity 

38.831  Fraud in the sale of securities and 
other securities law violations 
(federal offenses) 

38.8311  Elements of this offense 

38.83111  In general 

 United States v. O'Hagan, 117 S. Ct. 2199 (1997): 
1996 Term, p. 38-14, sec. 38.8223. 

 Chiarella v. United States, 100 S. Ct. 1108 (1980): 
1979 Term, p. 160, sec. 11.7621. 

38.83112  Offense encompasses 
"misappropriation theory" 
of liability 

 For cases dealing with this subject, see sec. 
38.83121. 

38.8312  Other matters 

38.83121  Offense encompasses 
"misappropriation theory" 
of liability 

 United States v. O'Hagan, 117 S. Ct. 2199 (1997): 
1996 Term, p. 38-14, sec. 38.8223. 

38.832  Falsifying bank entries with intent 
to deceive bank examiners 

38.8321  Instructing on this offense and 
lesser-included offenses 

38.83211  Offenses that are lesser-
included offenses of this 
offense 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 246, sec. 12.7951. 

38.833  Conspiracy to restrain trade 

38.8331  Constitutionality of statute 
creating this offense 

 Shepherd Construction Co. v. Georgia, 102 S. Ct. 626 
(1981): 1981 Term, p. 183, sec. 12.7921. 

38.8332  Elements of this offense 

38.83321  Conduct covered 

 State v. Waste Management of Wisconsin, Inc., 81 
Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 
83, sec. 11.2911. 

38.83322  Intent required 

 United States v. United States Gypsum Co., 98 S. 
Ct. 2864 (1978): 1977 Term, p. 83, sec. 11.2912. 

38.8333  Sufficiency of evidence to 
convict 

 State v. Waste Management of Wisconsin, Inc., 81 
Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 
84, sec. 11.2914. 

38.8334  Defenses to this offense 

38.83341  Exceptions to liability 
created by antitrust act 

 United States v. United States Gypsum Co., 98 S. 
Ct. 2864 (1978): 1977 Term, p. 84, sec. 11.2913. 
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38.8335  Other matters 

38.83351  Right of state attorney 
general to access to federal 
grand jury proceedings 
investigating federal anti-
trust violations 

 Illinois v. Abbott & Associates, Inc., 103 S. Ct. 1356 
(1983): 1982 Term, p. 32, sec. 2.131. 

38.834  Making false entries in books of 
bank 

38.8341  Instructing on this offense and 
lesser-included offenses 

38.83411  Offenses of which this is a 
lesser-included offense 

 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 
415 (1987): 1986 Term, p. 246, sec. 12.7951. 

38.835  Cash transaction reporting and 
prohibition on structuring to evade 
reporting requirement 

38.8351  Elements of this offense 

38.83511  "Willfully" requires that 
defendant acted with 
knowledge that his 
conduct was unlawful 

 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 
Term, p. 38-15, sec. 38.8211. 

38.836  Knowingly making false statement 
to federally insured bank (federal 
offense) 

38.8361  Elements of this offense 

38.83611  "Materiality" is not element 
of this offense 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 38-13, sec. 38.8211. 

38.837  Fraudulent trading in connection 
with tender offer (federal offense) 

38.8371  Other matters 

38.83711  SEC did not exceed 
rulemaking authority by 
adopting Rule 14e-3(a), 
which proscribes trading 
on undisclosed 
information in tender offer 
setting, even in absence of 
duty to disclose 

 United States v. O'Hagan, 117 S. Ct. 2199 (1997): 
1996 Term, p. 38-14, sec. 38.8223. 

38.838  Conspiracy to commit money 
laundering 

38.8381  Element of this offense 

38.83811  Overt act in furtherance of 
conspiracy is not element 
of this offense 

 Whitfield v. United States, 125 S. Ct. 687 (2005). 

38.839  Money Laundering (18 U.S.C. § 
1956) 

38.8391  Meaning of terms used in 
money laundering statute 

38.83911  "Proceeds":  means 
"profits" not "receipts" 

 United States v. Santos, 128 S. Ct. 2020 (2008). 

38.8392  Elements of mode of this 
offense dealing with certain 
financial transactions (18 U.S.C. 
§ 1956(a)(1)) 

38.8393  Elements of mode of this 
offense dealing with 
transportation of monetary 
instruments or funds  (18 
U.S.C. § 1956(a)(2)) 

38.83931  In general 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 
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38.83932  "Knowing that such 
transportation was 
designed in whole or in 
part to conceal and 
disguise the nature, 
location, source, 
ownership, and control" of 
the funds 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 

38.83933  Does not require proof that 
defendant attempted to 
create appearance of 
legitimate wealth 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 

38.8394  Sufficiency of evidence to 
convict of mode of this offense 
dealing with certain financial 
transactions (18 U.S.C. § 
1956(a)(1)) 

38.8395  Sufficiency of evidence to 
convict of mode of this offense 
dealing with transportation of 
monetary instruments or funds  
(18 U.S.C. § 1956(a)(2)) 

38.83951  In general 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 

38.83952  Sufficiency to prove that 
defendant knew "that such 
transportation was 
designed in whole or in 
part to conceal and 
disguise the nature, 
location, source, 
ownership, and control" of 
the funds 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 

38.84  Crimes Relating To Selling, 
Dispensing, Giving Away, Or 
Procuring Alcoholic Beverages 

38.841  Wholesale price restrictions on 
fermented malt beverages 

38.8411  Constitutionality of statute 
creating this offense 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 204, sec. 
12.7941. 

38.8412  Elements of this offense 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 205, sec. 
12.7942. 

38.8413  Probable cause to believe this 
offense committed 

38.84131  Sufficiency of showing of 
probable cause in 
complaint 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 205, sec. 
12.7943. 

38.842  Keeping premises selling alcohol 
beverages open after closing hours 

38.8421  Sufficiency of evidence to 
convict 

 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 
(1985): 1984 Term, p. 209, sec. 12.7912. 

 State v. Beaudry, 119 Wis. 2d 96, 349 N.W.2d 106 
(Ct. App. 1984): 1983 Term, p. 236, sec. 12.7932. 

38.8422  Other matters 

38.84221  Liability of licensee for 
employe's acts 

 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 
(1985): 1984 Term, p. 208, sec. 12.7911. 

 State v. Beaudry, 119 Wis. 2d 96, 349 N.W.2d 106 
(Ct. App. 1984): 1983 Term, p. 235, sec. 12.7931. 

38.843  Credit restrictions on retailer of 
intoxicating liquor 

38.8431  Constitutionality of statute 
creating this offense 

 State v. Black Steer Steak House, Inc., 102 Wis. 2d 
534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 
144, sec. 12.7911. 

38.844  Selling intoxicating liquor without 
appropriate license 
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38.8441  True owner is required to have 
license for premises 

 State v. Eastman, 148 Wis. 2d 254, 435 N.W.2d 278 
(Ct. App. 1988): 1988 Term, p. 38-4, sec. 38.7311. 

38.845  Selling fermented malt beverage 
without appropriate license 

38.8451  Sufficiency of evidence to 
convict 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 38-16, sec. 38.8312. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312. 

38.8452  Other matters 

38.84521  Consistency of convicting 
defendant of this offense 
and offense of unlawfully 
giving away fermented 
malt beverage 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 38-16, sec. 38.8312. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312. 

38.846  Giving away fermented malt 
beverage to evade law relating to 
sale of fermented malt beverage 

38.8461  Sufficiency of evidence to 
convict 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 38-16, sec. 38.8312. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312. 

38.8462  Other matters 

38.84621  Consistency of convicting 
defendant of this offense 
and offense of selling 
fermented malt beverage 
without appropriate license 

 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 
(1994): 1993 Term, p. 38-16, sec. 38.8312. 

 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312. 

38.847  Procuring alcoholic beverages for, 
or selling, dispensing, or giving 
away alcohol beverages to, person 
under 18 years of age, causing 
death or great bodily harm (Wis. 
Stat. § 125.075(1)) 

38.8471  Elements of this offense 

38.84711  In general 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶6. 

38.84712  Direct contact with 
particular victim and 
knowledge that particular 
victim would consume 
alcohol is not required; all 
that is required is that 
defendant knew or should 
have known that alcohol he 
procured would be 
consumed by persons 
under the age of 21 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶1, 7-15. 

38.84713  Although victim needs to 
be under 18 years of age, 
all that defendant needs to 
know or should have 
known is that victim was 
under legal drinking age, 
i.e., under the age of 21 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶12. 

38.84714  Causation 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶23-27. 

38.8472  Admission of evidence 

38.84721  Test results showing 
victim's blood-alcohol 
content and absence of 
other drugs in system 
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 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶29-33. 

38.8473  Instructing on this offense 

38.84731  Content of instruction in 
general 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶6, 23-27. 

38.84732  Instructing on causation 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶6, 23-27. 

38.8474  Sufficiency of evidence to 
convict 

38.84741  In general 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶16-22. 

38.84742  Sufficiency to show that 
victim consumed alcoholic 
beverage that defendant 
provided 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶18-22. 

38.8475  Defenses to this offense 

38.84751  Defense provided for in 
Wis. Stat. § 125.075(1m) 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶8-9. 

38.85  Crimes Relating To Children Outside 
Criminal Code 

38.851  Failing to cause child to attend 
school 

38.8511  Constitutionality of statute 
creating this offense 

 State v. White, 112 Wis. 2d 178, 332 N.W.2d 756 
(1983): 1982 Term, p. 203, sec. 12.7921. 

 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 
(1983): 1982 Term, p. 203, sec. 12.7921. 

 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 204, sec. 12.7921. 

 State v. Kasuboski, 87 Wis. 2d 407, 275 N.W.2d 101 
(Ct. App. 1978): 1978 Term, p. 36, sec. 3.7131. 

38.8512  Elements of this offense 

38.85121  In general 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶11. 

 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411. 

38.85122  Failure to "attend school 
regularly" does not require 
that child be "habitual 
truant" 

 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 38-19, sec. 38.8413. 

38.85123  "Person having under 
control a child" 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶13-14. 

38.8513  Charging this offense 

38.85131  Sufficiency of complaint 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 204, sec. 12.7922. 

38.8514  Admission of evidence 

38.85141  Evidence of child's 
nonattendance outside of 
period that forms basis for 
charge 

 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.236. 

38.8515  Instructing on this offense 

38.85151  Refusing to instruct that 
failure to "attend school 
regularly" means "habitual 
truant" 
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 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411. 

38.8516  Defense to this offense:  
defendant unable to comply 
with law because of 
disobedience of child 
(disobedience defense) 

38.85161  This is affirmative offense 
to be decided by jury at 
trial 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶1-20. 

38.85162  Defendant has burden to 
establish this defense 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶16. 

38.85163  This defense is not to be 
decided by judge before 
trial 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶1-20. 

38.85164  This defense does not 
require conviction of 
offense to trigger it 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶1-20. 

38.8517  Other matters 

38.85171  Burden of proof 

 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 
(1983): 1982 Term, p. 204, sec. 12.7923. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 204, sec. 12.7923. 

38.852  Abandonment and failure to 
support 

38.8521  Constitutionality of statute 
creating this offense 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

38.853  Failure to report suspected child 
abuse 

38.8531  Constitutionality of statute 
creating this offense 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 242, sec. 12.7921. 

38.8532  Elements of this offense 

38.85321  In general 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7922. 

38.85322  "Reasonable cause to 
suspect" 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶49-53. 

38.8533  Instructing on this offense and 
lesser-included offenses 

38.85331  Content of instruction 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7923. 

38.8534  Sufficiency of evidence to 
convict 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 243, sec. 12.7924. 

38.854  Prohibition on disclosure of 
identity of person who has reported 
child abuse 

38.8541  Elements of this offense 

38.85411  In general 

38.85412  Disclose 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶17-23. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶10-
26. 

38.85413  No intent element 
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 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶24-34. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶27-
38. 

38.8542  Other matters 

38.85421  This is a strict liability 
offense 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶24-34. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶27-
38. 

38.855  Related matters 

38.8551  Crimes against children under 
Wis. Stat. ch. 948 

 For cases dealing with this subject, see sec. 38.6. 

38.86  Crimes Relating To Military 

38.861  Failure to register with selective 
service 

38.8611  Other matters 

38.86111  Constitutionality of 
government's policy of 
prosecuting only those 
who advise government of 
failure to register 

 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 
Term, p. 149, sec. 8.472. 

38.862  Reentry of military base after 
receipt of order barring entry 

38.8621  Constitutionality of statute 
creating this offense 

 United States v. Albertini, 105 S. Ct. 2897 (1985): 
1984 Term, p. 210, sec. 12.7941. 

38.87  Violations Of Restraining Orders And 
Injunctions 

38.871  General principles 

38.8711  Defendant's right to rely on 
oral modification of restraining 
order or injunction 

 State v. O'Dell, 193 Wis. 2d 333, 532 N.W.2d 741 
(1995): 1994 Term, p. 38-10, sec. 38.8631. 

38.872  Violations of harassment 
restraining orders and injunctions 

38.8721  Constitutionality of statute 
creating this offense 

 State v. Sarlund, 139 Wis. 2d 386, 407 N.W.2d 544 
(1987): 1986 Term, p. 246, sec. 12.7971. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶16. 

38.8722  Elements of this offense 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶22. 

38.8723  Instructing on this offense as 
lesser-included offense 

38.87231  Offenses of which this is, 
and is not, lesser-included 
offense 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶21-
28, 32. 

38.8724  Other matters 

38.87241  Propriety of collateral 
attack on validity of 
injunction 

 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 
215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311. 

 State v. Bouzek, 168 Wis. 2d 642, 484 N.W.2d 362 
(Ct. App. 1992): 1991 Term, p. 38-4, sec. 38.331. 

38.87242  Propriety of extending 
injunction beyond two 
years 

 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 
215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311. 
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38.87243  Violation of harassment 
injunction contrary to Wis. 
Stat. § 813.125(7) is crime 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶8-
17. 

38.87244  Propriety of prosecution 
and punishment for this 
offense and for crime of 
harassment 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶18-
32. 

38.873  Violations of child abuse 
restraining orders and injunctions 

38.8731  Other matters: defendant's 
right to rely on oral 
modifications to restraining 
order or injunction 

 State v. O'Dell, 193 Wis. 2d 333, 532 N.W.2d 741 
(1995): 1994 Term, p. 38-10, sec. 38.8631. 

38.88  Violation Of Administrative 
Regulations Carrying Criminal 
Penalties 

38.881  Home improvement trade 
regulations 

38.8811  Constitutionality of rule 
creating this offense 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 
38.8711. 

38.8812  Elements of this offense 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 181, sec. 12.7811. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 182, sec. 12.7811. 

 State v. Balestrieri, 96 Wis. 2d 361, 291 N.W.2d 
579 (1980): 1979 Term, p. 159, sec. 11.7511. 

 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 
(Ct. App. 1979): 1978 Term, p. 123, sec. 11.7511. 

38.8813  Charging this offense 

38.88131  Sufficiency of information 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 182, sec. 12.7812. 

38.8814  Instructing on this offense and 
lesser-included offenses 

38.88141  Content of instruction 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 183, sec. 12.7813. 

38.8815  Other matters 

38.88151  Appropriate unit of 
prosecution 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 182, sec. 12.7812. 

38.88152  Defenses to this offense 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 183, sec. 12.7814. 

38.88153  Jurisdiction to hear and to 
prosecute this offense 

 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 
(Ct. App. 1979): 1978 Term, p. 123, sec. 11.7512. 

38.882  Unfair residential rental trade 
practices regulations 

38.8821  Constitutionality of statute and 
administrative regulation 
creating this offense 

 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 
(Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721. 

38.89  Crimes Relating To Interception And 
Disclosure Of Wire, Electronic Or Oral 
Communications 

38.891  Interception and disclosure of wire, 
electronic or oral communications 
(state offense) 
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38.8911  First Amendment precludes 
prosecution of defendant for 
disclosing communication that 
was unlawfully obtained by 
another person, but which 
defendant lawfully obtained 
from that other person, and 
which deals with matter of 
public interest 

 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 
Term USSC-21. 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶55-56. 

38.892  Interception and disclosure of wire, 
electronic or oral communications 
(federal offense) 

38.8921  First Amendment precludes 
prosecution of defendant for 
disclosing communication that 
was unlawfully obtained by 
another person, but which 
defendant lawfully obtained 
from that other person, and 
which deals with matter of 
public interest 

 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 
Term USSC-21. 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶55-56. 

38.9  Other Crimes (cont'd) 

38.91  Crimes Relating To Environmental 
Protection And Hazardous Waste 

38.911  Storing, treating, transporting, or 
disposing of any hazardous waste 
without a license 

38.9111  Elements of this offense 

38.91111  Willfully 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411. 

38.9112  Instruction on this offense 

38.91121  Instructing on element of 
"willfully" 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411. 

38.9113  Sufficiency of evidence to 
convict 

38.91131  Sufficiency to show 
substance was "spent" and 
therefore hazardous waste 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413. 

38.92  Crimes Relating To Payment Of Taxes 

38.921  Failure to file individual income 
tax return (state offense) 

38.9211  Instructing on this offense and 
lesser-included offenses 

38.92111  Content of instruction 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933. 

38.9212  Sufficiency of evidence to 
convict 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 245, sec. 12.7934. 

38.9213  Other matters 

38.92131  Trial court's jurisdiction 
over this offense and over 
defendant 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 187, sec. 9.131. 

38.92132  Impartiality of court and 
jury in prosecutions for 
this offense 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 181, sec. 8.91, and p. 
73, sec. 4.114. 

38.922  Failure to file individual income 
tax return (federal offense) 

38.9221  Elements of this offense 

 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 
Term, p. 38-5, sec. 38.8822. 

http://www.law.cornell.edu/supct/search/display.html?terms=Bartnicki%20v.%20Vopper&url=/supct/html/99-1687.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36898�
http://www.law.cornell.edu/supct/search/display.html?terms=Bartnicki%20v.%20Vopper&url=/supct/html/99-1687.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36898�


38-73 

38.9222  Instructing on this offense 

 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 
Term, p. 38-5, sec. 38.8822. 

38.9223  Defenses to this offense 

 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 
Term, p. 38-5, sec. 38.8822. 

38.923  Making false statements on tax 
return (state offense) 

38.9231  Sufficiency of evidence to 
convict 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

38.924  Concealing property to evade levy 
for taxes due 

38.9241  Sufficiency of evidence to 
convict 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

38.925  Filing false income tax return 
(federal offense) 

38.9251  Elements of this offense 

38.92511  Materiality of false 
statement is element of this 
offense that must be 
submitted to jury 

 Washington v. Recuenco, 126 S. Ct. 2546 (2006). 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

38.926  Tax evasion 

38.9261  Elements of this offense 

38.92611  In general 

38.92612  Existence of tax deficiency: 
to show that distribution 
from corporation was 
nontaxable return of 
capital rather than taxable 
dividend or capital gain, it 
is not necessary that parties 
to distribution intended 
capital return when 
distribution occurred 

 Boulware v. United States, 128 S. Ct. 1168 (2008). 

38.93  Criminal Contempt 

 For cases dealing with this subject, see sec. 47.3. 

38.94  Crimes Relating To Transfer, 
Transport, And Receipt Of Firearms 

38.941  Dealing in firearms without a 
federal license (federal offense) 

38.9411  Element of this offense 

38.94111  "Willfully" 

 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 
Term, p. 38-23, sec. 38.9411. 

38.9412  Instructing on this offense 

 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 
Term, p. 38-23, sec. 38.9411. 

38.942  Prohibition on transport of firearm 
in vehicle unless it is unloaded and 
encased 

38.9421  Constitutionality of statute 
creating this offense 

38.94211  Consistency with state 
constitutional right to keep 
and bear arms 

 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 
N.W.2d 495, at ¶63. 

38.943  Receipt of firearm while under 
indictment 

38.9431  Defense of duress to this 
offense 
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38.94311  Constitutionality of 
placing burden on 
defendant to prove this 
defense 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

38.95  Crimes Relating To Conservation Of 
Natural Resources (Wis. Stat. ch. 29) 

38.951  General principles applying to 
these crimes and prosecutions for 
them 

38.9511  State's right to regulate off-
reservation, treaty-based 
hunting and fishing rights of 
Indian persons 

 For cases dealing with this subject, see sec. 
12.636. 

38.952  Shining deer 

38.9521  State's right to enforce statute 
creating this offense against 
Indian persons exercising off-
reservation, treaty-based 
hunting and fishing rights 

 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 
78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶1-39. 

38.953  Resisting warden (Wis. Stat. ch. 
29.951) 

38.9531  Instructing on this offense as 
offense charged 

38.95311  Propriety of instructing on 
assaulting, resisting, or 
obstructing in the 
disjunctive 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶12-42. 

38.9532  Appropriate unit of 
prosecution 

38.95321  Propriety of charging 
multiple counts for acts 
that occurred during one 
encounter with warden 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶37. 

38.96  Other Crimes 

38.961  Dismemberment and storage of 
meat from deceased animals 

38.9611  Constitutionality of statute 
creating this offense 

 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 
786 (1980): 1979 Term, p. 159, sec. 11.7611. 

38.9612  Elements of this offense 

 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 
786 (1980): 1979 Term, p. 159, sec. 11.7612. 

38.9613  Sufficiency of evidence to 
convict 

 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 
786 (1980): 1979 Term, p. 159, sec. 11.7613. 

38.962  Campaign financing violations 
under former law (state offenses) 

38.9621  Constitutionality of statutes 
creating these offenses 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 124, sec. 11.7631. 

38.9622  Elements of this offense 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 124, sec. 11.7632. 

38.9623  Sufficiency of evidence to 
convict 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 124, sec. 11.7634. 

38.9624  Other matters 

38.96241  Appropriate unit of 
prosecution 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 124, sec. 11.7633. 

38.963  Campaign financing violations 
(federal offenses) 
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38.9631  Constitutionality of statutes 
creating these offenses 

 Wisconsin Right to Life, Inc. v. Federal Election 
Commission, 126 S. Ct. 1016 (2006). 

 McConnell v. Federal Election Commission, 124 S. 
Ct. 619 (2003). 

38.964  Violations of elections, ethics, and 
lobbying regulations under current 
state law 

38.9641  Venue for prosecution of these 
violations 

 For cases dealing with this subject, see sec. 
12.214. 

38.965  Neglect of nursing home residents 

 For cases dealing with this subject, see sec. 33.44. 

38.966  Photographing any obligation or 
security of the United States 

38.9661  Constitutionality of statute 
creating this offense 

 Regan v. Time, Inc., 104 S. Ct. 3262 (1984): 1983 
Term, p. 236, sec. 12.7941. 

38.967  Sale of fireworks 

38.9671  Other matters 

38.96711  Exemption for sales 
outside Wisconsin 

 Cornellier Fireworks Co. v. St. Croix County, 119 
Wis. 2d 44, 349 N.W.2d 721 (Ct. App. 1984): 1983 
Term, p. 237, sec. 12.7951. 

38.968  Transporting falsely made, forged, 
altered, or counterfeited securities 
in interstate commerce 

 For cases dealing with this subject, see sec. 34.97. 

38.969  Federal prohibition on deported 
alien's return to United States; 
reentry into United States by 
deported alien 

38.9691  Elements of this offense 

38.96911  Penalty enhancer when 
alien committed 
aggravated felony prior to 
deportation is not element 
of offense 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

38.9692  Punishment for this offense 

38.96921  Penalty enhancer when 
alien committed 
aggravated felony prior to 
deportation is not element 
of offense 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 31-13, sec. 31.7922. 

38.9693  Other matters 

38.96931  Defendant may make 
collateral attack on validity 
of underlying deportation 
proceeding 

 United States v. Mendoza-Lopez, 107 S. Ct. 2148 
(1987): 1986 Term, p. 245, sec. 12.7941. 

38.9610  Violation of injunction issued 
under harassment statute 

 For cases dealing with this subject, see sec. 
38.872. 

38.97  Other Crimes (cont'd) 

38.971  Conspiracy to defraud United 
States 

38.9711  Sufficiency of evidence to 
convict 

 Tanner v. United States, 107 S. Ct. 2739 (1987): 
1986 Term, p. 247, sec. 12.7981. 

38.972  Mail or wire fraud 

 For cases dealing with this subject, see sec. 34.91. 

38.973  Prohibition on private party paying 
and government employe receiving 
supplemental compensation for 
employe's governmental service 
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38.9731  Elements of this offense 

38.97311  Recipient of compensation 
must be government 
employe at time 
compensation received 

 Crandon v. United States, 110 S. Ct. 997 (1990): 
1989 Term, p. 38-3, sec. 38.7111. 

38.974  Prohibition on solicitation on 
postal premises 

38.9741  Constitutionality of regulation 
creating this offense 

 United States v. Kokinda, 110 S. Ct. 3115 (1990): 
1989 Term, p. 30-9, sec. 30.9848. 

38.975  Making false statement in 
application for motor vehicle title 

38.9751  Constitutionality of statute 
creating this offense 

 State v. Williams, 156 Wis. 2d 296, 456 N.W.2d 
864 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.743. 

38.9752  Elements of this offense 

 State v. Williams, 156 Wis. 2d 296, 456 N.W.2d 
864 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.743. 

38.9753  Sufficiency of evidence to 
convict 

 State v. Williams, 156 Wis. 2d 296, 456 N.W.2d 
864 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.743. 

38.976  Indecent or obscene interstate 
commercial telephone messages 

38.9761  Constitutionality of statute 
creating this offense 

 Sable Communications v. FCC, 109 S. Ct. 2829 
(1989): 1988 Term, p. 38-5, sec. 38.7411. 

38.977  Possession of deer carcass 

38.9771  Elements of this offense 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 38-5, sec. 38.7813. 

38.9772  Probable cause to believe this 
offense committed 

38.97721  Sufficiency of showing of 
probable cause in 
complaint 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 38-5, sec. 38.7813. 

38.9773  Other matters 

38.97731  Person who kills deer must 
attach his or her own tag 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 38-5, sec. 38.7813. 

38.978  Displaying sign or congregating at 
foreign embassy 

38.9781  Constitutionality of statute 
creating this offense 

 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, 
p. 38-7, sec. 38.7841. 

38.979  Prohibition on paying circulators of 
initiative petition 

38.9791  Constitutionality of statute 
creating this offense 

 Meyer v. Grant, 108 S. Ct. 1886 (1988): 1987 Term, 
p. 38-10, sec. 38.7871. 

38.98  Other Crimes (cont'd) 

38.981  Conspiracy to interfere with 
individual's thirteenth amendment 
right to be free from "involuntary 
servitude" 

38.9811  Elements of this offense 

 United States v. Kozminski, 108 S. Ct. 2751 (1988): 
1987 Term, p. 38-8, sec. 38.7851. 

38.9812  Sufficiency of evidence to 
convict 

 United States v. Kozminski, 108 S. Ct. 2751 (1988): 
1987 Term, p. 38-8, sec. 38.7851. 

38.982  Holding another person "to 
involuntary servitude" 
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38.9821  Elements of this offense 

 United States v. Kozminski, 108 S. Ct. 2751 (1988): 
1987 Term, p. 38-8, sec. 38.7851. 

38.9822  Sufficiency of evidence to 
convict 

 United States v. Kozminski, 108 S. Ct. 2751 (1988): 
1987 Term, p. 38-8, sec. 38.7851. 

38.983  Failure to pay tax on controlled 
substances 

38.9831  Constitutionality of statute 
creating this offense 

38.98311  In general 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶23. 

 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 
(1998): 1997 Term, p. 38-21, sec. 38.8811. 

 State v. Dowe, 207 Wis. 2d 129, 557 N.W.2d 812 
(1997): 1996 Term, p. 38-23, sec. 38.8811. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. Hicks, 207 Wis. 2d 51, 557 N.W.2d 412 
(1997): 1996 Term, p. 38-23, sec. 38.8811. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶29-38. 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 
(Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 38-23, sec. 
38.8811. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811. 

38.98312  Retroactivity of ruling 
declaring this crime 
unconstitutional 

 For cases dealing with this subject, see sec. 
38.98344. 

38.9832  Instructing on lesser-included 
offenses in prosecutions for 
this offense 

38.98321  Offenses that are and are 
not lesser-included 
offenses of this offense 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶39-41. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

38.9833  Sufficiency of evidence to 
convict 

 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 
(Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241. 

38.9834  Other matters 

38.98341  Person may be punished 
for this offense and have 
civil penalty imposed for 
failure to pay drug tax 
without violating double 
jeopardy 

 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 
(Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142. 

38.98342  May a person be punished 
for this offense and for 
offense of possession of 
controlled substance with 
intent to deliver without 
violating double jeopardy? 

 State v. Dowe, 207 Wis. 2d 129, 557 N.W.2d 812 
(1997): 1996 Term, p. 38-23, sec. 38.8811. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶39-41. 
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 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 38-23, sec. 
38.8811. 

 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 
(Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814. 

38.98343  May a person be punished 
for this offense and for 
offense of delivery of 
controlled substance 
without violating double 
jeopardy? 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-23, sec. 28.8813. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

38.98344  Retroactivity of ruling 
declaring statute creating 
this crime unconstitutional 

 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 
N.W.2d 564, 2001 Term WSC-51, at ¶23. 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

38.984  Prohibition on broadcasting 
advertising of lotteries and casino 
gambling 

38.9841  Constitutionality of 
prohibiting broadcast of lottery 
advertisements in states 
without lotteries, while 
allowing broadcasters to 
advertise state-run lotteries on 
stations licensed in a state 
which conduct such lotteries 

 Greater New Orleans Broadcasting Association, Inc. 
v. United States, 119 S. Ct. 1923 (1999): 1998 Term, 
p. 38-44, sec. 38.8831. 

 United States v. Edge Broadcasting Co., 113 S. Ct. 
2696 (1993): 1992 Term, p. 38-25, sec. 38.8831. 

38.9842  Constitutionality of 
prohibiting advertising of 
lawful private casino gambling 
broadcast by radio or television 
stations located in state where 
such gambling is legal 

 Greater New Orleans Broadcasting Association, Inc. 
v. United States, 119 S. Ct. 1923 (1999): 1998 Term, 
p. 38-44, sec. 38.8831. 

38.985  Federal restrictions on firearms 
possession 

38.9851  Elements of this offense 

38.98511  Knowledge that weapon 
had characteristics that 
brought it within statutory 
definition of machine gun 

 Staples v. United States, 114 S. Ct. 1793 (1994): 
1993 Term, p. 38-19, sec. 38.8811. 

38.98512  Knowledge that weapon 
had characteristics that 
brought it within statutory 
definition of firearm 

 Rogers v. United States, 118 S. Ct. 673 (1998): 1997 
Term, p. 26-6, sec. 26.442. 

38.98513  Does not require 
knowledge that law 
required registration of 
firearm 

 Rogers v. United States, 118 S. Ct. 673 (1998): 1997 
Term, p. 26-6, sec. 26.442. 

38.9852  Instructing on this offense 

38.98521  Instructing on knowledge 
element 

 Rogers v. United States, 118 S. Ct. 673 (1998): 1997 
Term, p. 26-6, sec. 26.442. 

38.9853  Sufficiency of evidence to 
convict 

38.98531  Government must prove 
that defendant knew that 
weapon had characteristics 
that brought it within 
statutory definition of a 
machine gun 

 Staples v. United States, 114 S. Ct. 1793 (1994): 
1993 Term, p. 38-19, sec. 38.8811. 

38.986  Commercial clamming without a 
proper license or permit 
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38.9861  Penalty or punishment for this 
offense 

 State v. Ahrling, 191 Wis. 2d 398, 528 N.W.2d 431 
(1995): 1994 Term, p. 38-12, sec. 38.8811. 

38.987  Using or carrying firearm during 
and in relation to crime of violence 
or a drug trafficking crime 

 For cases dealing with this subject, see sec. 
31.695. 

38.988  Misapplication of student loan 
funds 

38.9881  Elements of this offense 

38.98811  Specific intent to injure or 
defraud is not element of 
offense 

 Bates v. United States, 118 S. Ct. 285 (1997): 1997 
Term, p. 38-21, sec. 38.8821. 

38.99  Other Crimes (cont'd) 

38.991  Violation Of State Prevailing Wage 
Law 

38.9911  State prevailing wage law is 
not preempted by federal 
ERISA 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶11-
34. 

38.9912  Violation of state prevailing 
wage law may constitute theft 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶38-
42. 

38.992  Unauthorized Practice Of Law 

38.9921  What constitutes 

38.99211  In general 

 For cases dealing with this subject, see sec. 
12.79211. 

38.99212  Law enforcement officer 
questioning witness at 
John Doe proceeding 

 For cases dealing with this subject, see sec. 
12.79212. 

38.9922  Effect of 

38.99221  In general 

 For cases dealing with this subject, see sec. 
12.79221. 

38.99222  When law enforcement 
officer has questioned 
witness at John Doe 
proceeding, assuming such 
questioning constitutes 
unauthorized practice of 
law 

 For cases dealing with this subject, see sec. 
12.79222. 

38.993  Cross burning with intent to 
intimidate 

38.9931  Constitutionality of statute 
creating this offense 

 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 
Term USSC-15. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶18. 

38.994  Hunting bald and golden eagles 

38.9941  Defenses to this offense 

38.99411  Indian treaty rights 

 United States v. Dion, 106 S. Ct. 2216 (1986): 1985 
Term, p. 192, sec. 12.7921. 

38.995  Election bribery (Wis. Stat. § 
12.11(1m)(a)1) 

38.9951  Sufficiency of evidence to 
convict 

38.99511  In general 
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38.99512  Sufficiency to prove 
"induce" element of 
offense 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶18-19. 

38.99513  Fact that commission of 
this offense was 
impossible under facts of 
case does not render 
evidence insufficient to 
support conviction of 
conspiracy to commit this 
offense 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶18. 

38.9952  Conspiracy to commit this 
offense 

38.99521  Fact that commission of 
this offense was 
impossible under facts of 
case does not render 
evidence insufficient to 
support conviction of 
conspiracy to commit this 
offense 

 For cases dealing with this subject, see sec. 
38.99513. 
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Chapter 39  
Inchoate Crimes 
 
 
 
39.1  Attempt 

39.11  Elements Of Attempt 

39.111  In general 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶26, 36-37. 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶16. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 39-1, sec. 39.12. 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 125, sec. 11.8111. 

 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 125, sec. 11.8111. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶19. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶9. 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶24-26. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 
544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec 32.8111. 

 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 
(Ct. App. 1995): 1995 Term, p. 32-1, sec. 323.5142. 

 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 39-1, sec. 39.121. 

 State v. Cooper, 127 Wis. 2d 429, 380 N.W.2d 383 
(Ct. App. 1985): 1985 Term, p. 192, sec. 12.811. 

39.112  Unequivocal act 

 United States v. Resendiz-Ponce, 127 S. Ct. 782 
(2007). 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 39-1, sec. 39.12. 

 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 
(1979): 1979 Term, p. 161, sec. 11.8112. 

 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 
(1979): 1979 Term, p. 161, sec. 11.8112. 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 110, sec. 11.253. 

 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 
544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16. 

39.113  Intervention of third party or other 
extraneous factor 

39.1131  No need to prove 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶37. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 39-1, sec. 39.12. 

 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 
(1979): 1979 Term, p. 161, sec. 11.8113. 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 126, sec. 11.8114. 
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 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 
544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16. 

 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 39-1, sec. 39.121. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 13-5, sec. 13.372. 

39.1132  Particular factors 

39.11321  In general 

 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 
(1979): 1978 Term, p. 125, sec. 11.8112. 

 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 
(1978): 1978 Term, p. 125, sec. 11.8112. 

 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 
(1978): 1978 Term, p. 125, sec. 8.112. 

 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 39-1, sec. 39.121. 

39.11322  Victim's resistance 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 33-5, sec. 33.5111. 

39.1133  In cases involving attempted 
crimes against children, 
fictitiousness of child may be 
extraneous factor beyond 
defendant's control 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶9. 

39.114  Intent 

39.1141  In general 

 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 
544 (Ct. App. 1998): 1997 Term, p. 39-1, sec 39.16. 

39.1142  Intent, under attempt statute, 
satisfied by either purpose to 
cause result or knowledge that 
conduct practically certain to 
cause result 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121. 

39.1143  Person cannot attempt to 
commit crime which does not 
itself include element of 
specific intent 

 For cases dealing with this subject, see sec. 
39.185. 

39.115  Must attempt to commit offense 
enumerated in attempt statute 

 For cases dealing with this subject, see sec. 
39.182. 

39.116  Failure to accomplish crime is not 
element of offense 

 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 126, sec. 11.8114. 

 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. 
App. 1978): 1978 Term, p. 126, sec. 11.8114. 

39.12  Probable Cause To Believe Attempt 
Occurred 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

39.13  Charging Attempt 

39.14  Admission Of Evidence 

39.15  Instructing On Attempt 

39.16  Sufficiency Of Evidence To Establish 
Attempt 

39.161  Sufficiency to show factual basis 
needed to support guilty plea 

39.162  Sufficiency to prove guilty beyond 
a reasonable doubt 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 39-1, sec. 39.12. 

 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 
(1979): 1979 Term, p. 161, sec. 11.812. 
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 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 
(1979): 1978 Term, p. 126, sec. 11.812. 

 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 
544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16. 

 State v. Cooper, 127 Wis. 2d 429, 380 N.W.2d 383 
(Ct. App. 1985): 1985 Term, p. 192, sec. 12.812. 

 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. 
App. 1978): 1978 Term, p. 126, sec. 11.812. 

39.17  Particular Attempts 

39.171  General principles 

39.1711  In general 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 For cases dealing with attempts to commit 
particular crimes, see the crime that was attempted 
in chapters 32 to 38. 

39.1712  Person cannot attempt to 
commit crime which does not 
itself include element of 
specific intent 

 For cases dealing with this subject, see sec. 
39.185. 

39.172  Particular attempts that do and do 
not exist 

39.1721  Attempted manslaughter (heat 
of passion) 

 For cases dealing with this subject, see sec. 
32.21511. 

39.1722  Attempted manslaughter 
(imperfect self-defense) 

 For cases dealing with this subject, see sec. 
32.2243. 

39.1723  Attempted felony murder 

 For cases dealing with this subject, see sec. 
32.8151. 

39.1724  Attempted child enticement 

 For cases dealing with this subject, see sec. 
38.64781. 

39.1725  Attempted second degree 
sexual assault of a child 

 For cases dealing with this subject, see secs. 
38.62441 and 38.62442. 

39.18  Other Matters 

39.181  Defenses to crime of attempt 

39.1811  Once elements of attempt are 
present, voluntary 
abandonment is no defense 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶37. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-12, sec. 38.6312. 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 39-1, sec. 39.12. 

39.1812  Factual impossibility is not 
defense to crime of attempt 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

39.182  Only attempts to commit offenses 
enumerated in attempt statute may 
be prosecuted as "attempts" 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

39.183  Can commit attempt even though, 
under the circumstances, it is 
impossible to commit substantive 
crime 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶31-33. 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶18. 

 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 
(Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121. 

39.184  Penalty or punishment for this 
offense 
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39.1841  Calculating potential 
punishment when defendant 
convicted of attempt as repeater 
under habitual criminality 
statute 

 For cases dealing with this subject, see sec. 
31.6273. 

39.1842  Under TIS-I, maximum term of 
confinement for attempt to 
commit classified felony is one-
half of maximum confinement 
specified for completed crime 

 For cases dealing with this subject, see sec. 
9.4132. 

39.185  Person cannot attempt to commit 
crime which does not itself include 
element of specific intent 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶29. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶18. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11-
13. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

39.186  Crimes which may and may not be 
prosecuted as attempts 

39.1861  Crime must include element of 
specific intent 

 For cases dealing with this subject, see sec. 
39.185. 

39.1862  Specific offenses 

39.18621  Felony murder 

 For cases dealing with this subject, see sec. 
32.8151. 

39.18622  Manslaughter (heat of 
passion) 

 For cases dealing with this subject, see sec. 
32.21511. 

39.18623  Manslaughter (imperfect 
self-defense) 

 For cases dealing with this subject, see sec. 
32.2243. 

39.18624  Child enticement 

 For cases dealing with this subject, see sec. 
38.64781. 

39.187  Defendant may be charged with 
both an attempt to commit a 
particular offense and a conspiracy 
to commit that offense 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶3-21. 

39.188  May defendant be convicted of 
both an attempt to commit a 
particular offense and a conspiracy 
to commit that offense? 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶12. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

39.189  Other matters 

39.1891  Crime of attempt is not lesser 
included offense of crime of 
conspiracy 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶16. 

39.1892  Meaning of "unequivocally" in 
solicitation and attempt 
statutes is the same 

 For cases dealing with this subject, see sec. 
39.375. 

39.19  Other matters (cont'd) 

39.191  Common law definition of crime of 
attempt 

 United States v. Resendiz-Ponce, 127 S. Ct. 782 
(2007). 

39.192  Sufficiency of indictment to charge 
attempt 
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 United States v. Resendiz-Ponce, 127 S. Ct. 782 
(2007). 

39.2  Conspiracy 

39.21  Elements Of Conspiracy 

39.211  In general 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 39-3, sec. 39.211. 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶16. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶18. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 
(Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251. 

 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 
(Ct. App. 1989): 1988 Term, p. 15-2, sec. 15.251. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.614. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.821. 

39.212  Overt act in furtherance of 
conspiracy 

 United States v. Shabani, 115 S. Ct. 382 (1994): 
1994 Term, p. 36-3, sec. 36.2411. 

39.213  Agreement 

39.2131  In general 

 United States v. Shabani, 115 S. Ct. 382 (1994): 
1994 Term, p. 39-2, sec. 39.212. 

39.2132  Need for agreement with at 
least one other person 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

39.2133  Conspirator need not agree to 
commit or facilitate each and 
every part of substantive 
offense 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 39-3, sec. 39.211. 

39.2134  Express agreement not 
necessary; tacit understanding 
of shared goal is sufficient 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶21. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

39.214  Conspirator may be liable for 
conspiracy even though he was 
incapable of committing 
substantive offense 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 39-3, sec. 39.211. 

39.215  No need to prove that persons with 
whom defendant conspired shared 
intent that crime should be 
committed 

 For cases dealing with this subject, see sec. 
39.287. 

39.216  No need to show "stake in the 
venture" or "stake in the outcome" 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶21, 38. 

39.217  Person can be party to conspiracy 
even if he joins it after object of 
conspiracy becomes impossible to 
achieve (e.g., when police have 
frustrated drug conspiracy's 
objective by seizing drugs 
members have agreed to distribute) 

 United States v. Recio, 123 S. Ct. 819 (2003), 2002 
Term USSC-7. 
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39.218  No need to prove that crime that is 
subject of conspiracy was 
committed 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶19. 

39.22  Probable Cause To Believe Conspiracy 
Occurred 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.823. 

39.23  Charging Conspiracy 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.822. 

39.24  Admission Of Evidence 

39.25  Instructing On Conspiracy 

39.26  Sufficiency Of Evidence To Establish 
Conspiracy 

39.261  Sufficiency to show factual basis 
needed to support guilty plea 

39.2611  Sufficiency to show that 
defendant had agreement with 
at least one other person 

 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 
(Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221. 

39.262  Sufficiency to prove guilty beyond 
a reasonable doubt 

39.2621  In general 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 39-3, sec. 39.22. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.614. 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.824. 

39.2622  Conspiratorial agreement may 
be demonstrated by 
circumstantial evidence 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶21. 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

39.2623  When defendant sells items 
that are not illegal to sell or 
possess to person who he 
believes or knows will use 
them to commit crime 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶23-28, 36. 

39.27  Liability Of Co-Conspirator For 
Associate's Acts 

 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 
(1980): 1979 Term, p. 60, sec. 5.2241. 

39.28  Other Matters 

39.281  When conspiracy charge 
appropriate 

 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.8251. 

39.282  Single or multiple conspiracy 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 104, sec. 11.1222. 

39.283  Commencement and termination of 
conspiracy 

39.2831  In general 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 104, secs. 11.1223 and 11.1224. 

 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 
(Ct. App. 1990): 1989 Term, p. 15-1, sec. 15.211. 

 For cases dealing with the commencement and 
termination of a conspiracy in the context of 
deciding the admissibility of statements of a co-
conspirator, see sec. 15.254. 

39.2832  Commencement of conspiracy 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 104, sec. 11.1223. 

39.2833  Termination of conspiracy 

39.28331  In general 
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 United States v. Recio, 123 S. Ct. 819 (2003), 2002 
Term USSC-7. 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 104, sec. 11.1224. 

39.28332  Conspiracy does not end 
automatically when object 
of conspiracy becomes 
impossible to achieve 

 United States v. Recio, 123 S. Ct. 819 (2003), 2002 
Term USSC-7. 

39.284  Overt act in furtherance of 
conspiracy is not element of 
conspiracy to commit drug offense 
under federal Comprehensive Drug 
Abuse Prevention and Control Act 

 United States v. Shabani, 115 S. Ct. 382 (1994): 
1994 Term, p. 36-3, sec. 36.2411. 

39.285  Crime of conspiracy not applicable 
to agreement between buyer and 
seller for delivery of small amount 
of controlled substance for 
personal use by buyer 

 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 
(1995): 1994 Term, p. 36-1, sec. 36.2211. 

39.286  Venue for this offense 

 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 
(Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111. 

39.287  Wisconsin's conspiracy statute 
codifies "unilateral" approach to 
inchoate crime of conspiracy; no 
need to prove that persons with 
whom defendant conspired shared 
intent that crime should be 
committed 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶11. 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶19. 

 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 
679 N.W.2d 562, at ¶8. 

39.288  Defendant may be charged with 
both conspiracy to commit 
particular offense and an attempt to 
commit that offense 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶3-21. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

39.289  May defendant be convicted of 
both conspiracy to commit 
particular offense and an attempt to 
commit that offense? 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶12. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

39.29  Other matters (cont'd) 

39.291  Crime of conspiracy is not lesser-
included offense of crime of 
attempt 

 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 
N.W.2d 918, 2000 Term WSC-12, at ¶16. 

39.292  Defenses to this offense 

39.2921  Impossibility is not a defense 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 United States v. Recio, 123 S. Ct. 819 (2003), 2002 
Term USSC-7. 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶10-12. 

39.293  Appropriate unit of prosecution 

39.2931  May charge separate count of 
conspiracy for each crime that 
is object of conspiracy 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶1-11. 
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39.294  Charging, prosecuting, and 
punishing for multiple counts of 
conspiracy based on single 
conspiracy that has as its object 
commission of multiple crimes is 
not multiplicitous and does not 
violate double jeopardy clause 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶1-11. 

39.295  There is distinction between 
conspiracy as substantive inchoate 
crime and conspiracy as theory of 
liability for substantive 
consummated crime 

 For cases dealing with this subject, see sec. 
31.2372. 

39.296  Does crime of "conspiracy to 
attempt" exist?  In other words, is 
inchoate crime of conspiracy 
properly charged when object of 
conspiracy is alleged to be inchoate 
crime of attempt? 

 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 
137, 701 N.W.2d 42, at ¶7-10. 

39.297  Use of federal decisions 
interpreting federal conspiracy 
statutes to interpret Wisconsin’s 
conspiracy statutes 

 State v. Routon, 2007 WI App 178, 304 Wis. 2d 
480, 736 N.W.2d 530, at ¶28. 

39.298  Charge of conspiracy will not lie 
when alleged victim of conspiracy 
is not innocent victim 

 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 
769 N.W.2d 154, at ¶12. 

39.3  Solicitation 

39.31  Elements Of Solicitation 

39.311  In general 

 State v. Yee, 160 Wis. 2d 15, 465 N.W.2d 260 (Ct. 
App. 1990): 1990 Term, p. 39-2, sec. 39.321. 

39.312  "To commit" element 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

 State v. Yee, 160 Wis. 2d 15, 465 N.W.2d 260 (Ct. 
App. 1990): 1990 Term, p. 39.2, sec. 39.321. 

39.313  Circumstances that indicate 
unequivocally that defendant has 
intent that solicited felony be 
committed 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶27-30. 

39.32  Probable Cause To Believe Solicitation 
Occurred 

39.33  Charging Solicitation 

39.34  Admission Of Evidence 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 193, sec. 12.832. 

39.35  Instructing On Solicitation 

39.36  Sufficiency Of Evidence To Establish 
Solicitation 

39.361  Sufficiency to show factual basis 
needed to support guilty plea 

39.362  Sufficiency to prove guilt beyond a 
reasonable doubt 

39.3621  Sufficiency to prove 
circumstances that indicate 
unequivocally that defendant 
has intent that solicited felony 
be committed 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶27-30. 

39.37  Other Matters 

39.371  Renunciation or withdrawal is not 
defense to this crime 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 193, sec. 12.831. 

39.372  Constitutionality 

 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 
(1980): 1979 Term, p. 154, sec. 11.7131. 
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39.373  Crime of solicitation committed if 
defendant advises another party to 
procure the defendant to directly 
commit the intended felony 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

 State v. Yee, 160 Wis. 2d 15, 465 N.W.2d 260 (Ct. 
App. 1990): 1990 Term, p. 39-2, sec. 39.321. 

39.374  Does penalty enhancer for habitual 
criminality apply to solicitation to 
commit escape? 

 For cases dealing with this subject, see sec. 
31.62967. 

39.375  Meaning of "unequivocally" in 
solicitation and attempt statutes is 
the same 

 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 
652 N.W.2d 393, 2002 Term WCA-76, at ¶29. 
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Chapter 40  
Defenses 
 
 
 
40.1  General Principles Relating To Defenses 

40.11  What Constitutes Affirmative Or 
Negative Defense 

40.111  In general 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶51. 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 195, sec. 12.942. 

 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 
(1982): 1982 Term, p. 206, sec. 12.9211. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 160, sec. 12.521. 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 
(Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132. 

 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 
728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.941. 

 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 
513 (Ct. App. 1982): 1982 Term, p. 206, sec. 12.9211 
and p. 208, sec. 12.9212. 

 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 
(Ct. App. 1982): 1982 Term, p. 207, sec. 12.9211 and 
p. 208, sec. 12.9212. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 145, sec. 12.911. 

40.112  Affirmative defense 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶51. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶39-40. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶16. 

 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 
(Ct. App. 1996): 1996 Term, p. 37-1, sec. 37.1212. 

40.12  Burden Of Production And Proof 

40.121  General principles 

40.1211  In general 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶106. 

 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 
1998 Term, p. 42-1, sec. 42.423. 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 249, sec. 12.9121. 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 195, sec. 12.942. 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 238, sec. 12.9214. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 185, sec. 12.9121. 

 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 
(1981): 1980 Term, p. 104, sec. 8.921 and p. 145, sec. 
12.921. 
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 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 162, sec. 11.9111. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶16. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶11. 

 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 
727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 
38.1311. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 32-8, 
sec. 32.5222. 

 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 
51 (Ct. App. 1990): 1989 Term, p. 33-10, sec. 
33.7143. 

 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 
(Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 
728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.941. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 145, sec. 12.912. 

40.1212  With respect to general 
affirmative defenses 
recognized in ch. 939 of 
criminal code, state has burden 
to negate defense 

40.12121  In general 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶16. 

40.12122  These defenses must be 
distinguished from 
affirmative defenses 
created in statutes defining 
particular offenses, with 
respect to which legislature 
expressly allocates burden 
of proof to defendant 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶16. 

40.122  Constitutionality of placing burden 
of production on defendant 

40.1221  In general 

 Martin v. Ohio, 107 S. Ct. 1098 (1987): 1986 Term, 
p. 182, sec. 8.9233. 

 Simopoulos v. Virginia, 103 S. Ct. 2532 (1983): 1982 
Term, p. 183, sec. 12.251. 

 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 
1998 Term, p. 42-1, sec. 42.423. 

 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 
290 (1986): 1985 Term, p. 195, sec. 12.942. 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 238, sec. 12.9122. 

 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 
728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.941. 

40.1222  With respect to negative 
defense 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

40.123  Constitutionality of placing burden 
of proof on defendant 

40.1231  In general 

 For cases dealing with this subject, see sec. 
30.3331. 

40.1232  With respect to negative 
defense 

 For cases dealing with this subject, see sec. 
30.3332. 

40.1233  With respect to affirmative 
defense 

 For cases dealing with this subject, see sec. 
30.3333. 

40.13  Negation Of Defense Not Element Of 
Offense 
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 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 145, sec. 12.913. 

40.14  Admission Of Evidence 

40.141  In general 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 145, sec. 12.914. 

40.142  Court does not err in excluding 
evidence in support of defense 
when that defense does not exist or 
is inapplicable 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

40.15  Instructing On Defenses 

40.151  When instruction on defense 
required 

40.1511  In general 

 Mathews v. United States, 108 S. Ct. 883 (1988): 
1987 Term, p. 40-1, sec. 40.111. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶113. 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 81, sec. 4.51. 

 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 
(1983): 1982 Term, p. 71, sec. 4.534. 

 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 
(1982): 1982 Term, p. 206, sec. 12.9211. 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶6. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶22. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶18. 

 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 
(Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 32-8, 
sec. 32.5222. 

 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 
513 (Ct. App. 1982): 1982 Term, p. 206, sec. 12.9211. 

 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 
(Ct. App. 1982): 1982 Term, p. 207, sec. 12.9211. 

40.1512  In determining whether 
instruction on defense 
required, evidence must be 
viewed in light most favorable 
to defendant 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶113. 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

 State v. Jones, 147 Wis. 2d 806, 434 N.W.2d 380 
(1989): 1988 Term, p. 40-1, sec. 40.33. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶22. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶19. 

 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 
(Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311. 

40.1513  Defendant entitled to 
instruction on inconsistent 
defenses 

 Mathews v. United States, 108 S. Ct. 883 (1988): 
1987 Term, p. 40-1, sec. 40.112. 

40.152  Content of instruction 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-7, sec. 35.524. 

 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 
(1982): 1982 Term, p. 207, sec. 12.9212. 
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 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 
513 (Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212. 

 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 
(Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 54, sec. 4.5421. 

40.153  Appellate court will not review 
mid-trial advisory ruling on 
sufficiency of evidence to support 
particular defense 

 For cases dealing with this subject, see sec. 8.573. 

40.154  Defendant not entitled to mid-trial 
advisory ruling on sufficiency of 
evidence to support particular 
defense 

 For cases dealing with this subject, see sec. 8.558. 

40.155  Failure to give instruction on 
defense subject to harmless error 
rule 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

40.156  When case submitted on 
stipulation of facts, appellate court 
does not apply general rule that 
trial court has discretion to 
determine what instructions the 
evidence reasonably requires 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

40.16  Other Matters 

40.161  Defenses in non-criminal traffic 
prosecutions 

 For cases dealing with this subject, see sec. 
37.151. 

40.162  Negation of defense not element of 
offense 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 145, sec. 12.913. 

40.163  Defendant not entitled to separate 
juries on inconsistent defenses 

 For cases dealing with this subject, see sec. 
26.492. 

40.164  Defendant may raise inconsistent 
defenses 

 Mathews v. United States, 108 S. Ct. 883 (1988): 
1987 Term, p. 40-1, sec. 40.112. 

40.165  Objective reasonable person 
standard generally applicable to 
defenses 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 35-7, sec. 35.524. 

40.166  Appellate court will not review 
mid-trial advisory ruling on 
sufficiency of evidence to support 
particular defense 

 For cases dealing with this subject, see sec. 8.573. 

40.167  Defendant not entitled to mid-trial 
advisory ruling on sufficiency of 
evidence to support particular 
defense 

 For cases dealing with this subject, see sec. 8.558. 

40.168  Do federal courts have authority to 
recognize common-law defense not 
provided by statute? 

 United States v. Oakland Cannabis Buyers' 
Cooperative, 121 S. Ct. 1711 (2001), 2000 Term 
USSC-19. 

40.2  Intoxicated Or Drugged Condition 

40.21  Voluntary Intoxication 

40.211  Elements of this defense 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 238, sec. 12.9211. 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 163, sec. 11.941. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 126, sec. 11.91. 
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 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 
(Ct. App. 1984): 1983 Term, p. 238, sec. 12.9211. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423. 

40.212  Burden of production and proof 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 238, sec. 12.9214. 

 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 
(1982): 1982 Term, p. 206, sec. 12.9211. 

 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 
(1981): 1980 Term, p. 145, sec. 12.921. 

 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 
513 (Ct. App. 1982): 1982 Term, p. 206, sec. 12.9211. 

 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 
(Ct. App. 1982): 1982 Term, p. 207, sec. 12.9211. 

40.213  Admission of evidence 

 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 
(1985): 1984 Term, p. 113, sec. 5.8421. 

 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 
(1985): 1984 Term, p. 115, sec. 5.8421. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 158, sec. 11.7425. 

 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 
(1980): 1979 Term, p. 158, sec. 11.7425. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 88, sec. 5.8441. 

 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 
(Ct. App. 1984): 1983 Term, p. 128, sec. 5.8423. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423. 

 For cases dealing with expert psychiatric or 
psychologic testimony on intoxication, see sec. 
18.5511. 

40.214  When evidence sufficient to require 
instruction on this defense 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 238, sec. 12.9214. 

 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 
(1978): 1978 Term, p. 126, sec. 11.91. 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 85, sec. 11.42. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 195, sec. 12.9214. 

40.215  Instructing on this defense 

 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 
(1982): 1982 Term, p. 207, sec. 12.9212. 

 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 
(1981): 1980 Term, p. 145, sec. 12.922. 

 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. 
App. 1995): 1994 Term, p. 40-1, sec. 40.215. 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 194, sec. 12.9212. 

 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 
513 (Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212. 

 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 
(Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212. 

40.216  Sufficiency of evidence to establish 
or negate this defense 

 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 
(1984): 1983 Term, p. 238, sec. 12.9214. 

 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 
(Ct. App. 1985): 1985 Term, p. 195, sec. 12.9214. 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 213, sec. 12.2122. 

40.217  Other matters 

40.2171  Closing argument on this 
defense 
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 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 68, sec. 4.481. 

40.2172  Sending instruction on this 
defense to jury room 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.61. 

40.2173  Effect of intoxication on heat-
of-passion defense 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

40.2174  Waiver of right to raise defense 
on appeal 

 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 
448 (1981): 1980 Term, p. 114, sec. 10.421. 

40.2175  Is not defense to depraved-
mind element of numerous 
offenses but may negate intent 
to do the act 

 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 
342 (1978): 1977 Term, p. 85, sec. 11.42. 

 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 
(Ct. App. 1980): 1979 Term, p. 163, sec. 11.943. 

40.2176  Is not defense to sexual assault 
involving sexual intercourse, 
which does not require intent 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

40.22  Involuntary Intoxication 

40.221  Elements of this defense 

40.2211  In general 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423. 

40.2212  Taking of prescription 
medication is deemed 
involuntary for purposes of 
this defense 

 For cases dealing with this subject, see sec. 
40.2274. 

40.222  Burden of production and proof 

40.223  Admission of evidence 

 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 
(1985): 1984 Term, p. 113, sec. 5.8421. 

 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 
(1985): 1984 Term, p. 115, sec. 5.8421. 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

 For cases dealing with expert psychiatric or 
psychologic testimony regarding involuntary 
intoxication and its effect on the defendant for 
purposes of proving this defense, see sec. 18.5511. 

40.224  When evidence sufficient to require 
instruction on this defense 

 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

40.225  Instructing on this defense 

40.226  Sufficiency of evidence to establish 
or negate this defense 

40.227  Other matters 

40.2271  Closing argument on this 
defense 

 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 
(Ct. App. 1986): 1985 Term, p. 68, sec. 4.481. 

40.2272  Sending instruction on this 
defense to jury room 

 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 
(Ct. App. 1984): 1983 Term, p. 96, sec. 4.61. 

40.2273  Effect of intoxication on heat-
of-passion defense 

 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 
(Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412. 

40.2274  Effects of prescription 
medication can form basis of 
involuntary intoxication 
defense 
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 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 
(Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512. 

40.23  Temporary Psychosis Induced By Drug 
Or Alcohol Ingestion Not A Defense 

 State v. Kolisnitschenko, 84 Wis. 2d 492, 267 
N.W.2d 321 (1978): 1977 Term, p. 86, sec. 11.43. 

40.3  Self-Defense And Defense Of Others 

40.31  Elements Of This Defense 

40.311  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶71. 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶51-58, 65. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶64-67, 84. 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶19. 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-4, sec. 32.2212. 

 State v. Jones, 147 Wis. 2d 806, 434 N.W.2d 380 
(1989): 1988 Term, p. 40-1, sec. 40.33. 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 40-1, sec. 40.312. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 85, sec. 11.41. 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶12. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶12-
13. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶9. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 40-1, sec. 40.34. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 40-3, sec. 40.341. 

40.312  Intentional threat or use of force 
required 

40.3121  In general 

 Mathews v. United States, 108 S. Ct. 883 (1988): 
1987 Term, p. 40-1, sec. 40.112. 

 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 
(1982): 1981 Term, p. 186, sec. 12.931. 

 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 
(1980): 1979 Term, p. 163, sec. 11.951. 

 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 
(Ct. App. 1984): 1983 Term, p. 239, sec. 12.931. 

40.3122  When the defendant has 
intentionally threatened force 
in self-defense, claim that use 
of force was accident does not 
defeat privilege 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶44. 

 State v. Jones, 147 Wis. 2d 806, 434 N.W.2d 380 
(1989): 1988 Term, p. 40-1, sec. 40.33. 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 40-1, sec. 40.312. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 11-10, sec. 11.81. 

40.313  Use or threat of force required 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 146, sec. 12.932. 
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40.314  Reasonableness requirement; 
reasonableness of beliefs to 
establish self-defense (e.g., belief 
in need for self-defense or defense 
of others, belief that force used was 
necessary to prevent imminent 
death or great bodily harm, etc.) 

40.3141  In general 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶23. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶13-
19. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 
(Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311. 

40.3142  In case of child 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 
40.3322. 

40.315  Duty to retreat 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶91-94. 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611. 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

40.316  Potential harm must be specific and 
imminent, not general and 
potential 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶31-33. 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶16, 24. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

40.317  When defendant is resisting arrest 
which he contends is being effected 
by excessive force, i.e., when 
defendant claims to be protecting 
himself or another from allegedly 
excessive force being used to effect 
arrest 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-19. 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

40.318  When defendant is defending third 
party 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶12-
13. 

40.319  Other elements and matters 
relating to elements 

40.3191  Principles governing law of 
self-defense and defense of 
others must accommodate 
citizen's duty to accede to 
lawful government power and 
special protection due federal 
officials discharging official 
duties 

 For cases dealing with this subject, see sec. 
40.391. 

40.32  Effect Of Defendant's Provocation On 
This Defense 

40.321  In general 

 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 
(1982): 1982 Term, p. 75, sec. 4.681. 

 State v. Walker, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 146, sec. 12.934. 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 163, sec. 11.952. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 127, sec. 11.92. 
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40.322  Duty to retreat 

40.3221  In general 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

40.3222  When defendant in home 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

40.33  Burden Of Proof 

40.331  In general 

 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 
N.W.2d 832, at ¶74. 

 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 
(1986): 1986 Term, p. 249, sec. 12.9311. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶21. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶11. 

 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. 
App. 1989): 1988 Term, p. 32-5, sec. 32.2121. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 145, sec. 12.912. 

40.332  Constitutionality of placing burden 
of proof on defendant 

 Martin v. Ohio, 107 S. Ct. 1098 (1987): 1986 Term, 
p. 182, sec. 8.9233. 

 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 
(1986): 1986 Term, p. 249, sec. 12.9311. 

40.34  Admission Of Evidence 

40.341  Evidence regarding victim's 
reputation for violence 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶13. 

 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 
(Ct. App. 1984): 1983 Term, p. 132, sec. 5.8941. 

40.342  Evidence regarding victim's prior 
violent acts 

40.3421  In general 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶21. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶105-142. 

 State v. Daniels, 160 Wis. 2d 85, 465 N.W.2d 633 
(1991): 1990 Term, p. 40-1, sec. 40.311. 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶9. 

 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 
396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶13. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶8-17. 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611. 

 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 
(Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121. 

 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 
(Ct. App. 1984): 1983 Term, p. 132, sec. 5.8942. 

40.3422  In determining whether 
defendant has made sufficient 
showing of self-defense to 
permit admission of this 
evidence, this evidence may be 
considered 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶117-124. 

40.3423  May court condition 
admissibility of this evidence 
on defendant's pretrial 
disclosure of it to court and 
state? 

40.34231  Court of appeals' answer: 
No 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶1-25. 

40.34232  Supreme court's answer: 
Yes 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶1-51. 
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40.343  Evidence regarding battered 
woman or battered spouse 
syndrome 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶23. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 
378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734. 

 For cases dealing generally with battered 
woman syndrome, see sec. 18.734. 

40.344  Psycho-social history of defendant 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

40.345  Evidence of personal history in 
context of homicides in battered 
spouse situations 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶23. 

40.346  Admission of other acts of 
defendant to rebut claim of self-
defense 

 For cases dealing with this subject, see sec. 
14.2599. 

40.35  When Evidence Sufficient To Require 
Instruction On This Defense 

40.351  In general 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶105-125, 130-
142. 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶20-26. 

 State v. Jones, 147 Wis. 2d 806, 434 N.W.2d 380 
(1989): 1988 Term, p. 40-1, sec. 40.33. 

 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 
(1987): 1987 Term, p. 11-3, sec. 11.371. 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 40-1, sec. 40.312. 

 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 
(1982): 1982 Term, p. 75, sec. 4.681. 

 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 
(1977): 1977 Term, p. 85, sec. 11.41. 

 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 
653 N.W.2d 300, 2002 Term WCA-95, at ¶12, 21-29. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-19. 

 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 
622 N.W.2d 9, 2000 Term WCA-137, at ¶8-21. 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611. 

 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 
(Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311. 

 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 
463 (Ct. App. 1989): 1989 Term, p. 40-1, sec. 40.34. 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 40-3, sec. 40.341. 

40.352  When defense of others claimed 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-19. 

40.353  When defendant claims to be 
protecting himself or another from 
allegedly excessive force being 
used to effect arrest 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-19. 

40.36  Instructing On This Defense 

40.361  In general 

 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 
(1982): 1981 Term, p. 186, sec. 12.932. 

 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 
(1981): 1980 Term, p. 146, sec. 12.934. 

 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 
872 (1981): 1980 Term, p. 146, sec. 12.934. 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 
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 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 11-10, sec. 11.81. 

 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 
(Ct. App. 1980): 1980 Term, p. 54, sec. 4.5421. 

40.362  Instructing on reasonableness 
requirement 

40.3621  In general 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶15. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 
40.3322. 

40.3622  In case of child 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 
40.3322. 

40.363  Instructing on duty to retreat 

40.3631  When instruction appropriate 

 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 
(Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611. 

40.364  When defendant is resisting arrest 
which he contends is being effected 
by excessive force 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

40.365  When defendant provoked attack 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

40.366  When instruction given on this 
defense, it is inconsistent and 
improper to deny instruction on 
manslaughter (under old law) or 
second-degree intentional homicide 
(under new law) 

 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 
380 (1993): 1992 Term, p. 32-7, sec. 32.2222. 

40.37  Sufficiency Of Evidence To Establish 
Or Negate This Defense 

40.38  Other And Related Matters 

40.381  Defense available to probationers 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 
11.3673. 

40.382  Right of person perpetrating 
criminal offense to return victim's 
fire and claim self-defense 

 Mesa v. California, 109 S. Ct. 959 (1989): 1988 
Term, p. 40-3, sec. 40.342. 

 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 
(Ct. App. 1978): 1978 Term, p. 127, sec. 11.92. 

40.383  Basis for this defense 

 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 
(1982): 1981 Term, p. 187, sec. 12.933. 

40.384  Availability of this defense in 
prosecution for escape 

 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 
(Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351. 

40.385  Imperfect self-defense 

 For cases dealing with this subject, see secs. 
32.22 and 32.532. 

40.386  Right of arrestee to resort to self-
defense when police use excessive 
force in making arrest 

 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 
27 (Ct. App. 1988): 1988 Term, p. 40-3, sec. 40.341. 

40.387  Defense not applicable to abortion 
opponents engaged in criminal 
trespass to a medical facility 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-4, sec. 34.215. 

40.388  Defense may be applicable to 
possession of firearm by felon 

 For cases dealing with this subject, see sec. 
38.14183. 

40.389  Defense limited to protection from 
physical harm 
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 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

40.39  Other And Related Matters (cont'd) 

40.391  Right to resist unlawful arrest 

 For cases dealing with this subject, see sec. 
40.998. 

40.392  Principles governing law of self-
defense and defense of others must 
accommodate citizen's duty to 
accede to lawful government power 
and special protection due federal 
officials discharging official duties 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶18. 

40.393  Relationship of this defense and 
defense of accident 

 For cases dealing with this subject, see sec. 
40.9874. 

40.394  Does court have authority to 
compel defendant to disclose, prior 
to trial, summary of evidence he 
intends to offer in furtherance of 
defense regarding specific 
instances of victim's violent 
character? 

40.3941  Court of appeals answer: No 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶1-25. 

40.3942  Supreme court's answer: Yes 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶1-51. 

40.395  Effect of perfect self-defense:  gives 
jury basis to find defendant not 
guilty 

 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 
398, 756 N.W.2d 802, at ¶3. 

40.4  Entrapment 

40.41  Elements Of This Defense 

 For cases dealing with this subject, see sec. 5.21. 

40.42  Burden Of Production And Proof 

 For cases dealing with this subject, see sec. 5.22. 

40.43  Admission Of Evidence 

 For cases dealing with this subject, see sec. 5.23. 

40.44  When Evidence Sufficient To Require 
Instruction On This Defense 

 For cases dealing with this subject, see sec. 5.24. 

40.45  Instructing On This Defense 

 For cases dealing with this subject, see sec. 5.25. 

40.46  Sufficiency Of Evidence To Establish 
Or Negate This Defense 

 For cases dealing with this subject, see sec. 5.26. 

40.47  Other Matters 

 For cases dealing with this subject, see sec. 5.27. 

40.5  Mistake 

40.51  Elements Of This Defense 

 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 
Term, p. 40-3, sec. 40.911. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶18. 

 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 
(Ct. App. 1996): 1996 Term, p. 33-4, sec. 33.3221. 

 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 
(Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121. 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 197, sec. 12.7525. 

 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 193, sec. 12.7212. 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 164, sec. 11.993. 

40.52  Burden Of Production And Proof 
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40.53  Admission Of Evidence 

40.54  When Evidence Sufficient To Require 
Instruction On This Defense 

 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 
(Ct. App. 1980): 1979 Term, p. 164, sec. 11.993. 

40.55  Instructing On This Defense 

 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 
(Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933. 

40.56  Sufficiency Of Evidence To Establish 
Or Negate This Defense 

40.57  Other Matters 

40.571  Mistaken belief must negative 
existence of state of mind essential 
to crime in order to form basis for 
defense of mistake; defense of 
mistake only applicable to crimes 
having mental element 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶12-15. 

 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 
(Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121. 

40.572  Mistake is not defense to crimes 
involving criminal negligence 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶12. 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 
40.3322. 

40.573  Crimes to which mistake is not a 
defense 

40.5731  Crimes involving criminal 
negligence 

 For cases dealing with this subject, see sec. 
40.572. 

40.5732  Crime of injury by negligent 
handling of dangerous weapon, 
explosives or fire 

 For cases dealing with this subject, see sec. 
33.32511. 

40.5733  Crime of physical abuse of 
child by recklessly causing 
bodily harm 

 For cases dealing with this subject, see sec. 
38.63231. 

40.574  Mistake as to age of minor is not 
included in defense of mistake 

40.5741  In general 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶18. 

40.5742  Constitutionality of not 
recognizing mistake as to age 
of minor as defense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶32-50. 

40.6  Privilege 

40.61  General Principles 

40.611  In general 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶12. 

40.612  Defense of privilege is available for 
"any crime" 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶13. 

40.613  Defense of privilege may be 
applicable to strict liability offense 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶13. 

40.62  Privilege When Actor's Conduct Occurs 
Under Circumstances Of Coercion Or 
Necessity 

 For cases dealing with this subject, see secs. 40.7 
and 40.8. 

40.63  Privilege When Actor's Conduct Is In 
Defense Of Persons Or Property 

 For cases dealing with this subject, see secs. 40.3 
and 40.92. 
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40.64  Privilege When Actor's Conduct Is In 
Good Faith And Is An Apparently 
Authorized And Reasonable 
Fulfillment Of Any Duties Of A Public 
Office 

40.641  Nature and elements of this 
defense 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 
727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 
38.1311. 

 State v. Schoenheide, 104 Wis. 2d 114, 310 N.W.2d 
650 (Ct. App. 1981): 1981 Term, p. 187, sec. 12.96. 

40.642  Burden of production and proof 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 249, sec. 12.9121. 

 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 
727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 
38.1311. 

40.643  Admission of evidence 

40.644  When evidence sufficient to require 
instruction on this defense 

 State v. Schoenheide, 104 Wis. 2d 114, 310 N.W.2d 
650 (Ct. App. 1981): 1981 Term, p. 187, sec. 12.96. 

40.645  Instructing on this defense 

40.646  Sufficiency of evidence to establish 
or negate this defense 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 232, sec. 12.7214. 

40.647  Particular applications of this 
privilege 

40.6471  To actions of law enforcement 
officer in general 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 40-1, sec. 40.6111. 

40.6472  Police officer pointing gun at 
another person 

 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 
727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 
38.1311. 

40.65  Privilege When Actor's Conduct Is 
Reasonable Accomplishment Of 
Lawful Arrest 

40.651  Nature and elements of this 
defense 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

40.66  Privilege Of Parental Discipline 

40.661  Elements of this defense 

40.6611  In general 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶28-32. 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶29-30, 32-33. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.5141. 

40.6612  "Person legally responsible for 
the child's welfare in a 
residential setting" includes 
foster parent 

 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. 
App. 1994): 1993 Term, p. 40-1, sec. 40.6211. 

40.6613  "Parent" does not include live-
in boyfriend 

 State v. Sostre, 198 Wis. 2d 409, 542 N.W.2d 774 
(1996): 1995 Term, p. 38-5, sec. 38.6121. 

 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 
(Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212. 

40.6614  "Parent" does not include those 
in loco parentis 

 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 
(Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212. 

40.662  Burden of production and proof 
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 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶29. 

40.663  Admission of evidence 

40.6631  Evidence of prior acts of child 
abuse 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶31-32. 

40.6632  Evidence of discipline 
defendant experienced as child 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶28-32. 

40.664  Instructing on this defense 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶30. 

 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 
(Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333. 

40.665  Sufficiency of evidence to establish 
or negate this defense 

 State v. Kimberly B., 2005 WI App 115, 283 Wis. 
2d 731, 699 N.W.2d 641, at ¶29-37. 

40.666  Other matters 

40.6661  "Person legally responsible for 
the child's welfare in a 
residential setting" includes 
foster parent 

 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. 
App. 1994): 1993 Term, p. 40-1, sec. 40.6211. 

40.6662  "Parent" does not include live-
in boyfriend 

 For cases dealing with this subject, see. sec. 
40.6613. 

40.6663  "Parent" does not include those 
in loco parentis 

 For cases dealing with this subject, see sec. 
40.6614. 

40.6664  This privilege would not likely 
permit carrying of concealed 
weapon 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

40.67  When Actor's Conduct Is Privileged By 
Statutory Or Common Law Of This 
State 

40.671  Privilege of felon in possession of 
firearm when confronted with 
threat of death or serious bodily 
injury 

40.6711  In general 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶34-35. 

 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 
N.W.2d 280, 2001 Term WSC-39, at ¶13. 

40.6712  Elements of this defense 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

40.6713  When evidence sufficient to 
require instruction on this 
defense 

 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 
(1996): 1996 Term, p. 38-1, sec. 38.1312. 

40.672  Privilege Accorded Testifying 
Witness For Testimony Given In 
Judicial Proceeding 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

40.673  No privilege exists for defendant in 
prosecution for sexual assault of 
child when child affirmatively 
misrepresented his or her age 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶20. 

40.68  Other Matters Relating To Privilege 

40.681  There is no privilege created by 
statutory or common law of this 
state that would provide a defense 
to carrying a concealed weapon 
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 For cases dealing with this subject, see sec. 
38.13452. 

40.682  Where legislature has revoked 
privilege that it once created, 
judiciary may not recreate privilege 
without exceeding its proper role 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

40.7  Coercion; Duress 

40.71  Elements Of This Defense 

40.711  In general 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 162, sec. 11.921. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶5. 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 40-3, sec. 40.72. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162. 

40.712  Act is "only means of preventing 
imminent death or great bodily 
harm to the actor or another" 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶5-16. 

40.72  Burden Of Production And Proof 

40.721  In general 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 162, sec. 11.921. 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 162, sec. 11.923. 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶6. 

 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 
728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.971. 

40.722  Constitutionality of placing burden 
of proof on defendant 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

40.73  Admission Of Evidence 

40.731  In general 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 162, sec. 11.921. 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶17-18. 

40.732  Admission of prior violent acts of 
person who is alleged source of 
coercion 

 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 
(Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.5121. 

40.74  When Evidence Sufficient To Require 
Instruction On This Defense 

40.741  In general 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶5-16. 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 40-3, sec. 40.72. 

40.742  When evidence sufficient to show 
that act was "only means of 
preventing imminent death or great 
bodily harm to the actor or another" 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶5-16. 

40.75  Instructing On This Defense 

 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 
(1988): 1987 Term, p. 40-3, sec. 40.71. 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 162, sec. 11.924. 

40.76  Sufficiency Of Evidence To Establish 
Or Negate This Defense 

40.77  Other Matters 
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40.771  Applicability of this defense to 
abortion protesters trespassing on 
abortion clinic premises 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 34-4, sec. 34.215. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162. 

40.772  Rationale for this defense 

 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 
(1982): 1981 Term, p. 187, sec. 12.97. 

40.773  Does not negate intent 

 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 
(1979): 1979 Term, p. 162, sec. 11.922. 

40.774  Effect of this defense when first-
degree intentional homicide 
charged 

 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 
674 N.W.2d 570, at ¶5. 

40.8  Necessity 

40.81  Elements Of This Defense 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 162, sec. 11.921. 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶30. 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162. 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 146, sec. 12.94. 

40.82  Burden Of Production And Proof 

 Dixon v. United States, 126 S. Ct. 2437 (2006). 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 162, sec. 11.921. 

40.83  Admission Of Evidence 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 162, sec. 11.921. 

40.84  When Evidence Sufficient To Require 
Instruction On This Defense 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 
(Ct. App. 1980): 1980 Term, p. 156, sec. 12.94. 

40.85  Instructing On This Defense 

40.86  Sufficiency Of Evidence To Establish 
Or Negate This Defense 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

40.87  Other Matters 

40.871  Rationale for this defense 

 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 
(1982): 1981 Term, p. 187, sec. 12.97. 

40.872  Applicability of this defense in 
particular situations or to particular 
offenses 

40.8721  Consumption of drug by drug 
addict 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

40.8722  Attempts to protect society 
from potential hazards of 
radioactive waste 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

40.8723  Abortion protesters trespassing 
on abortion clinic premises 

 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 
(Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162. 
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40.8724  Carrying concealed weapon 

 For cases dealing with this subject, see sec. 
38.13452. 

40.873  Defense of medical necessity 

 For cases dealing with this subject, see sec. 
40.972. 

40.9  Other Defenses 

40.91  Defenses Covered Elsewhere In This 
Book 

40.911  Mental disease or defect 

 For cases dealing with this subject, see sec. 8.7. 

40.912  Double jeopardy 

 For cases dealing with this subject, see chapter 
29. 

40.913  Statute of limitations 

 For cases dealing with this subject, see sec. 12.3. 

40.914  Unconstitutionality of statute 
creating crime 

 For cases dealing with this subject, see sec. 6.76. 

40.915  Selective or discriminatory 
prosecution 

 For cases dealing with this subject, see secs. 
23.212, 23.222, and 23.5. 

40.916  Delay in institution of proceedings 

40.9161  To prejudice defendant 

 For cases dealing with this subject, see sec. 
22.312. 

40.9162  To avoid juvenile court 
jurisdiction 

 For cases dealing with this subject, see secs. 
42.42 and 42.92. 

40.917  Ex post facto law 

 For cases dealing with this subject, see sec. 30.92. 

40.918  Nonprosecution agreement 

 For cases dealing with this subject, see sec. 
12.681. 

40.919  Other defenses 

40.9191  Heat of passion 

 For cases dealing with this subject, see secs. 
32.21 and 32.531. 

40.9192  Imperfect self-defense 

 For cases dealing with this subject, see secs. 
32.22 and 32.532. 

40.9193  Denial of right to speedy trial 

 For cases dealing with this subject, see sec. 30.1. 

40.92  Defense Of Property And Protection 
Against Shoplifting 

40.921  Elements of this defense 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

40.922  Burden of production and proof 

40.923  Admission of evidence 

40.924  When evidence sufficient to require 
instruction on this defense 

40.925  Instructing on this defense 

40.926  Sufficiency of evidence to establish 
or negate this defense 

40.927  Other matters 

40.93  Immunity For Merchant Detaining 
Suspected Shoplifter 

 Hainz v. Shopko Stores, Inc., 121 Wis. 2d 168, 359 
N.W.2d 397 (Ct. App. 1984): 1984 Term, p. 213, sec. 
12.9952. 

40.94  Renunciation Or Withdrawal 

40.941  Elements of this defense 

 United States v. United States Gypsum Co., 98 S. 
Ct. 2864 (1978): 1977 Term, p. 86, sec. 11.452. 
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 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 128, sec. 11.951. 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 40-3, sec. 40.72. 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 193, sec. 12.831. 

40.942  Burden of production and proof 

 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 
(1978): 1978 Term, p. 128, sec. 11.951. 

40.943  Admission of evidence 

40.944  When evidence sufficient to require 
instruction on this defense 

 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 
(1978): 1977 Term, p. 86, sec. 11.452. 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 40-3, sec. 40.72. 

40.945  Instructing on this defense 

 United States v. United States Gypsum Co., 98 S. 
Ct. 2864 (1978): 1977 Term, p. 86, sec. 11.452. 

40.946  Sufficiency of evidence to establish 
or negate this defense 

40.947  Other matters 

40.9471  Not a defense to crime of 
solicitation 

 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 
(Ct. App. 1985): 1985 Term, p. 193, sec. 12.831. 

40.9472  Not a defense to aiding and 
abetting 

 For cases dealing with this subject, see sec. 
31.223. 

40.9473  Is a defense to conspiracy 

 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. 
App. 1979): 1979 Term, p. 136, sec. 11.1233. 

40.95  Defense Of "Entitlement To Payment" 
(Self-Help Repossession Of Money Or 
Property Stolen From, Or Owed To, 
Defendant By Victim) 

40.951  Elements of this defense 

 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 
(1978): 1978 Term, p. 117, sec. 11.552. 

 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 
(Ct. App. 1981): 1981 Term, p. 159, sec. 12.517. 

40.952  Instructing on this defense 

 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 
(Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981. 

40.96  Claims Not Legally Recognized As 
Defenses 

40.961  Mistake of law 

 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 
Term, p. 40-3, sec. 40.911. 

40.962  Ignorance of the law 

 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 
Term, p. 38-15, sec. 38.8211. 

 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 
Term, p. 40-3, sec. 40.911. 

 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 
(1982): 1981 Term, p. 180, sec. 12.7643. 

 State v. Collova, 79 Wis. 2d 473, 255 N.W.2d 581 
(1977): 1977 Term, p. 86, sec. 11.451. 

 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 
(Ct. App. 1987): 1987 Term, p. 31-4, sec. 31.71. 

40.963  Victim's negligence 

 For cases dealing with this subject, see sec. 
31.712. 

40.97  Other Defenses 

40.971  Diminished capacity to form 
requisite intent 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 
(1985): 1984 Term, p. 113, sec. 5.8421. 

 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 
(1985): 1984 Term, p. 115, sec. 5.8421. 
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 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 
(1978): 1977 Term, p. 51, sec. 5.831. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 
(Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423. 

 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 
(Ct. App. 1982): 1981 Term, p. 87, sec. 5.841. 

 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. 
App. 1980): 1979 Term, p. 70, sec. 5.72. 

 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 
(Ct. App. 1979): 1979 Term, p. 139, sec. 11.2121. 

 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 
(Ct. App. 1979): 1978 Term, p. 128, sec. 11.953. 

 For cases dealing with psychiatric and 
psychologic testimony regarding this defense (i.e., 
testimony regarding a defendant's capacity to form 
the requisite intent), see sec. 18.5331. 

40.972  Medical necessity 

40.9721  Is this a defense to possession, 
possession with intent to 
deliver, delivery, or 
manufacture of marijuana 

 Gonzales v. Raich, 125 S. Ct. 2195 (2005). 

 United States v. Oakland Cannabis Buyers' 
Cooperative, 121 S. Ct. 1711 (2001), 2000 Term 
USSC-19. 

40.9722  Do federal courts have 
authority to recognize this 
defense in absence of statutory 
adoption of it? 

 United States v. Oakland Cannabis Buyers' 
Cooperative, 121 S. Ct. 1711 (2001), 2000 Term 
USSC-19. 

40.973  Legislator's state constitutional 
privilege not to be arrested during 
legislative session 

 For cases dealing with this subject, see sec. 
30.9976. 

40.974  Advice of counsel 

40.9741  When instruction on this 
defense warranted 

 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 
659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33. 

40.98  Other Defenses (cont'd) 

40.981  Immunity Resulting From Being 
Forced To Testify About Offense 

 For cases dealing with this subject, see secs. 
12.64 and 24.7. 

40.982  "Procuring Agent Of Buyer" 
Defense To Drug Offenses 

 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 
(1984): 1983 Term, p. 227, sec. 12.6331. 

40.983  Temporary psychosis induced by 
drug or alcohol ingestion is no 
defense 

 For cases dealing with this subject, see sec. 40.23. 

40.984  Federal preemption 

40.9841  General principles 

 Massachusetts v. Morash, 109 S. Ct. 1668 (1989): 
1988 Term, p. 40-4, sec. 40.91. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶11. 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221. 

 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 
425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 40-4, 
sec. 40.981. 

40.9842  Particular applications 

40.98421  Wisconsin's prevailing 
wage law not preempted 
by federal ERISA 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶11-
34. 
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40.985  Inability to pay in prosecution for 
failure to support 

 For cases dealing with this subject, see sec. 
38.6587. 

40.986  Seat-belt defense 

 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 
(Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152. 

40.987  Accident 

40.9871  Nature of this defense in 
general 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶33-43. 

40.9872  Is this an affirmative defense? 

40.98721  This is affirmative defense 
that state must disprove 
(court of appeals' answer) 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶16, 
23-24. 

40.98722  This is not an not 
affirmative defense; rather 
it negates intent element 
and, possibly, lesser 
mental elements (supreme 
court's answer) 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶33-43. 

40.9873  When defendant raises this 
defense, state must disprove it 
beyond a reasonable doubt 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶43. 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶16, 
23-24. 

40.9874  Relationship of this defense 
and defense of self-defense 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶44-58. 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶26. 

40.9875  That defendant was acting 
lawfully is necessary element 
of accident defense 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶44. 

40.9876  Necessity of instruction on this 
defense 

 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 
153, 722 N.W.2d 585, at ¶26. 

 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 
649 (Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.257. 

40.9877  Sufficiency of evidence to 
disprove this defense 

 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 
647 N.W.2d 244, 2001 Term WSC-289, at ¶69-78. 

 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 
205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶1-
27. 

40.988  Alibi 

40.9881  Requirement that defendant 
give notice of alibi defense 

 For cases dealing with this subject, see sec. 6.87. 

40.9882  Sufficiency of state's evidence 
to rebut alibi defense 

 For cases dealing with this subject, see sec. 
19.3522. 

40.9883  Alibi evidence does not raise 
reasonable doubt as a matter of 
law 

 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 
689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561. 

40.989  Law enforcement authority 
justification 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 40-1, sec. 40.6111. 

40.99  Other Defenses (cont'd) 
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40.991  Collateral estoppel 

 For cases dealing with this subject, see sec. 
12.621. 

40.992  Outrageous governmental conduct 
in procuring defendant's 
commission of crime 

 For cases dealing with this subject, see sec. 5.31. 

40.993  Defense in traffic prosecutions of 
legal justification when law 
enforcement officer causes 
defendant to believe violation 
necessary to prevent bodily harm 

 For cases dealing with this subject, see sec. 
37.1511. 

40.994  Impossibility 

40.9941  In general 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶31-33. 

 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 
(Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121. 

40.9942  This is not a defense to 
inchoate crime of conspiracy 

 For cases dealing with this subject, see sec. 
39.2921. 

40.995  Police officer does not have 
absolute right to point gun at 
another that provides defense to 
criminal charge based on such 
activity 

 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 
727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 
38.1311. 

40.996  Urban psychosis defense (post-
traumatic stress disorder 
engendered by living in violent 
urban environment) 

 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 
884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322. 

 For cases dealing with psychiatric and 
psychological testimony regarding post-traumatic 
stress disorder engendered by living in violent 
urban environment, see sec. 18.5332. 

40.997  Criminal charges in adult court 
based on same matter that resulted 
in "disposition" in juvenile court 

 For cases dealing with this subject, see sec. 
42.492. 

40.998  Common-law right to resist 
unlawful arrest 

40.9981  In general 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶21. 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

40.9982  This defense abrogated in 
Wisconsin 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶21. 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶18. 

 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 
750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶18. 

40.9983  Is suppression of evidence 
surrounding unlawful arrest 
inconsistent with abrogation of 
this privilege? 

 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 
132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶18-
22. 

40.999  Legal justification when actor 
reasonably believes that violating 
law is only means of preventing 
bodily harm to actor or another 

 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 
(1998): 1997 Term, p. 40-1, sec. 40.9112. 
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PART VI  
OTHER PROCEEDINGS AND MATTERS 
 
Chapter 41  
Probation and Parole; Extended Supervision 
 
 
 

Part A:  Probation and Parole Proceedings 
 

41.1  Imposition Of, Extension Of, And 
Discharge From Probation 

41.11  Imposition Of Probation 

 For cases dealing with this subject, see sec. 9.61. 

41.12  Imposing And Modifying Conditions 
Of Probation 

 For cases dealing with this subject, see sec. 9.62. 

41.13  Particular Conditions Of Probation 

 For cases dealing with this subject, see sec. 9.63. 

41.14  Extension Of Probationary Period 

 For cases dealing with this subject, see sec. 9.64. 

41.15  Discharge From Probation 

 For cases dealing with this subject, see sec. 9.66. 

41.16  Other Matters 

41.161  Supervision of probationer from 
another state 

41.1611  In general 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

41.1612  Effect of sending state's failure 
to obtain Wisconsin's approval 
for probation supervision of 
probationer from sending state 
on right of Wisconsin 
probation officer to conduct 
search or otherwise supervise 
probationer from sending state 

 For cases dealing with this subject, see sec. 
1.7647. 

41.2  The Parole Grant Process 

41.21  Parole Eligibility 

41.211  Eligibility for discretionary release 

41.2111  In general 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 
714, 712 N.W.2d 368, at ¶11. 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 41-1, sec. 41.2111. 

41.2112  On life sentence 

41.21121  Eligibility set by statute 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 
(Ct. App. 1995): 1995 Term, p. 25-23, sec. 25.2622. 

 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 
(Ct. App. 1993): 1993 Term, p. 41-1, sec. 41.2112. 

 Parker v. Percy, 105 Wis. 2d 486, 314 N.W.2d 166 
(Ct. App. 1981): 1981 Term, p. 140, sec. 11.211. 

41.21122  Eligibility set by court 

 For cases dealing with this subject, see sec. 9.491. 

41.212  Eligibility for mandatory release 
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 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 
41.212. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

41.213  On consecutive sentence 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 41-1, sec. 41.213. 

 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. 
App. 1979): 1979 Term, p. 129, sec. 10.22. 

41.214  Increase in period of parole 
eligibility violates ex post facto 
provision 

 State ex rel. Eder v. Matthews, 115 Wis. 2d 129, 340 
N.W.2d 66 (Ct. App. 1983): 1983 Term, p. 184, sec. 
8.96. 

41.215  Waiver of minimum service of 
sentence requirements pursuant to 
Wis. Stat. § 304.06(1m) 

41.2151  Defendant not entitled to 
release simply because parole 
commission has waived 
minimum service of sentence 
requirements 

 State ex rel. Szymanski v. Gamble, 2001 WI App 
118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term 
WCA-311, at ¶9-12. 

41.22  Requirement Of Due Process 

41.221  In general 

 Board of Pardons v. Allen, 107 S. Ct. 2415 (1987): 
1986 Term, p. 213, sec. 11.21. 

 Vitek v. Jones, 100 S. Ct. 1254 (1980): 1979 Term, 
p. 129, sec. 10.21. 

 Greenholtz v. Inmates of Nebraska Penal and 
Correctional Complex, 99 S. Ct. 2100 (1979): 1978 
Term, p. 99, sec. 10.11. 

 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 
N.W.2d 285 (1978): 1977 Term, p. 70, sec. 10.11. 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶5-10. 

 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 
(Ct. App. 1978): 1978 Term, p. 99, sec. 10.11. 

41.222  Wisconsin prisoner has due process 
rights under mandatory parole 
scheme 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶7. 

41.223  Wisconsin prisoner has no due 
process rights under discretionary 
parole scheme 

 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 
Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, 
at ¶21. 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶7. 

41.224  Wisconsin prisoner has no due 
process rights under presumptive 
mandatory parole scheme 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶5-10. 

41.225  Wisconsin prisoner had no due 
process rights under former Wis. 
Stat. § 304.06(1r), which directed 
release on parole if certain 
condition was met and there were 
no overriding considerations not to 
do so 

 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 
Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, 
at ¶19-21. 

41.226  Is due process violated by failure to 
release defendant when he reaches 
his mandatory release date? 

 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 
679, 688 N.W.2d 673, at ¶21. 

41.23  Parole Hearing 
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41.231  Requirement of notice of parole 
application to particular offices and 
persons 

41.2311  Requirement in general 

 State v. Whiteside, 205 Wis. 2d 685, 556 N.W.2d 
443 (Ct. App. 1996): 1996 Term, p. 12-3, sec. 
12.6822. 

41.2312  Trial court not required to wait 
for notice of parole application 
before making parole 
recommendation; parole 
recommendation may be 
included in judgment of 
conviction 

 For cases dealing with this subject, see sec. 
12.734. 

41.232  Necessity of record of hearing 

 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 
(Ct. App. 1978): 1978 Term, p. 99, sec. 10.12. 

41.24  Making Decision Whether To Grant Or 
Deny Parole 

41.241  Making decision whether to grant 
or deny discretionary parole under 
Wis. Stat. § 304.06 

41.2411  Defendant does not have 
protectible expectation of 
parole that entitles him to due 
process protections 

 For cases dealing with this subject, see sec. 
41.223. 

41.242  Making decision whether to grant 
parole under former Wis. Stat. § 
304.06(1r) 

41.2421  In making decision whether to 
grant parole under Wis. Stat. § 
304.06(1r) parole authorities 
may consider as overriding 
considerations factors for 
parole contained in Wis. Adm. 
Code sec. PAC 1.06(7) 

 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 
N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, 
sec. 41.2211. 

41.2422  Must apply different standard 
to person seeking parole under 
sec. 304.06(1r) than is applied to 
those seeking ordinary 
discretionary parole under sec. 
304.06(1)(b) 

 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 
N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, 
sec. 41.2211. 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

41.2423  Defendant did not have 
protectible expectation of 
parole that entitles him to due 
process protections 

 For cases dealing with this subject, see sec. 
41.223. 

41.2424  Defendant who committed 
crime while § 304.06(1r) was in 
effect does not have right to 
have it applied in parole grant 
proceeding conducted after its 
repeal 

41.24241  In general 

 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 
Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, 
at ¶1-25. 

41.24242  Refusal to apply § 
304.06(1r) to crimes 
committed while it was in 
existence does not violate 
ex post facto clause 

 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 
Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, 
at ¶23. 

41.243  Making Decision Whether To Deny 
Mandatory Release Under Wis. 
Stat. § 304.11(1g) 

41.2431  Defendant does not have 
protectible expectation of 
parole that entitles him to due 
process protections 
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 For cases dealing with this subject, see sec. 
41.224. 

41.2432  If due process applicable in 
this context, what will satisfy 
it? 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶11. 

41.25  Mutual Agreement Program 

41.251  Nature of program in general 

 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 
(1980): 1979 Term, p. 129, sec. 10.241. 

 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 
(Ct. App. 1978): 1978 Term, p. 99, sec. 10.13. 

41.252  Remedies for breach of agreement 

 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 
(1980): 1979 Term, p. 129, sec. 10.242. 

 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 
(Ct. App. 1978): 1978 Term, p. 99, sec. 10.13. 

41.26  Parole Recision 

41.261  In general 

 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, 
p. 140, sec. 11.25. 

 State ex rel. Purifoy v. Malone, 2002 WI App 151, 
256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-
424, at ¶1-20. 

 State ex rel. Klinke v. Department of Health and 
Social Services, 87 Wis. 2d 110, 273 N.W.2d 379 (Ct. 
App. 1979): 1978 Term, p. 100, sec. 10.14. 

41.262  Determining whether parole grant 
rescinded or whether only parole 
recommendation rescinded 

 State ex rel. Purifoy v. Malone, 2002 WI App 151, 
256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-
424, at ¶13-20. 

41.263  Prisoner's right to hearing when 
parole rescinded 

 State ex rel. Purifoy v. Malone, 2002 WI App 151, 
256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-
424, at ¶13-20. 

41.264  Appropriate vehicle for judicial 
review of matters relating to parole 
recission 

 For cases dealing with this subject, see sec. 
43.427. 

41.265  Scope of judicial review of matters 
relating to parole recission 

 State ex rel. Purifoy v. Malone, 2002 WI App 151, 
256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-
424, at ¶13. 

41.27  Imposition Of Conditions Of Parole 

41.271  In general 

 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 
594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 
41-1, sec. 41.262. 

41.272  Requiring mandatory release 
parolee to wear electronic 
monitoring bracelet 

 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 
594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 
41-1, sec. 41.262. 

41.273  Requirement of participation in sex 
offender treatment 

 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 
594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 
41-1, sec. 41.262. 

41.28  Judicial Review Of Parole Denial 

41.281  Mode of review 

 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 
Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, 
at ¶15. 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶2. 

41.282  Standard and scope of review 
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 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶4, 12. 

41.283  Appellate review of lower court's 
decision 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶4. 

41.29  Other Matters 

41.291  Parole is statutorily created 
privilege; prisoner has no legal or 
constitutional right or entitlement 
to parole 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 9-25, sec. 9.4951. 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-1, 
sec. 41.211. 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41.391. 

41.292  Special action (early) release 
program 

41.2921  Constitutionality of program 

 Skow v. Goodrich, 162 Wis. 2d 448, 469 N.W.2d 
888 (Ct. App. 1991): 1990 Term, p. 41-1, sec. 
41.2111. 

41.293  Mandatory release on parole 

41.2931  Eligibility for mandatory 
release on parole 

 For cases dealing with this subject, see sec. 
41.212. 

41.2932  Making decision whether to 
deny mandatory release under 
Wis. Stat. § 304.11(1g) 

 For cases dealing with this subject, see sec. 
41.243. 

41.2933  Defendant’s right to release 
when he reaches mandatory 
release date 

41.29331  In general 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶15-31. 

41.29332  Release may not be 
delayed because 
department cannot find 
suitable residence for 
defendant 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶2. 

 State ex rel. Olson v. Litscher, 2000 WI App 61, 233 
Wis. 2d 685, 608 N.W.2d 425: 1999 Term, p. 41-1, 
sec. 41.211. 

41.29333  Where defendant violates 
terms of parole 
immediately and 
simultaneously with his 
scheduled mandatory 
release date, DOC may 
maintain continuous 
custody 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶15-31. 

41.29334  Failure to grant release 
violates defendant's 
constitutional rights 

 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 
679, 688 N.W.2d 673, at ¶1-27. 

41.294  Requirement of adherence to 
parole board's promulgated 
procedures 

 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 
N.W.2d 285 (1978): 1977 Term, p. 70, sec. 10.12. 

41.295  Requirement of notification to 
district attorney who tried case 

 K.L. v. Hinickle, 144 Wis. 2d 102, 423 N.W.2d 528 
(1988): 1987 Term, p. 47-6, sec. 47.62. 
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41.296  Requirement that before inmate 
paroled, suitable employment must 
be secured for him, unless 
otherwise provided for by 
department 

 K.L. v. Hinickle, 144 Wis. 2d 102, 423 N.W.2d 528 
(1988): 1987 Term, p. 47-6, sec. 47.62. 

41.297  Individual on parole not entitle to 
full range of constitutional rights 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

41.298  Federal early release program 

41.2981  Reduction of period of custody 
for prisoner who successfully 
completes substance abuse 
treatment program 

41.29811  Validity of BOP regulation 
denying early release to 
prisoner whose current 
offense is felony attended 
by carrying, possession, or 
use of a firearm 

 Lopez v. Davis, 121 S. Ct. 714 (2001), 2000 Term 
USSC-5. 

41.299  Other Matters 

41.2991  Denial, because of medical 
disability, of admission to 
program whose successful 
completion would lead to 
parole violates Americans with 
Disabilities Act 

 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. 
Ct. 1952 (1998): 1997 Term, p. 41-1, sec. 41.213. 

41.2992  Court of appeals will not 
review decision denying parole 
in context of review of denial 
of defendant's request for 
documents from parole 
commission under open 
records law 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 41-1, 
sec. 41.211. 

41.2993  Liability of state or its 
employes for granting parole 

 Martinez v. California, 100 S. Ct. 533 (1980): 1979 
Term, p. 129, sec. 10.23. 

41.2994  Defendant on parole is serving 
sentence 

 For cases dealing with this subject, see sec. 
9.49262. 

41.2995  Ex post facto limitations on 
amendment to parole 
procedures to allow parole 
board to decrease frequency of 
parole suitability hearings 

 For cases dealing with this subject, see sec. 
30.9235. 

41.2996  Defendant not entitled to 
release simply because parole 
commission has waived 
minimum service of sentence 
requirements pursuant to Wis. 
Stat. § 304.06(1m) 

 For cases dealing with this subject, see sec. 
41.2151. 

41.2997  Person serving sentences for 
both felonies and 
misdemeanors in state prison is 
subject to parole, and to parole 
revocation, not only on felony 
sentences but also on 
misdemeanor sentences when 
he commits parole violation 

 For cases dealing with this subject, see sec. 
41.3987. 

41.2998  Person can attain status of 
parolee without being released 
from physical custody 

41.29981  In general 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶28. 
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41.29982  Where defendant violates 
terms of parole 
immediately and 
simultaneously with his 
scheduled mandatory 
release date, DOC may 
maintain continuous 
custody but defendant’s 
status changes from 
prisoner serving sentence 
to parolee detained on 
parole hold 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶15-31. 

41.2999  Federal sec. 1983 civil rights 
action may be used to raise 
constitutional challenges to 
state parole grant procedures 
(e.g., eligibility for parole, 
standards for granting parole, 
etc.) 

 For cases dealing with this subject, see sec. 
47.87923. 

41.3  The Revocation Process 

41.31  Rights Of Revokee 

41.311  General rule 

 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 180, sec. 11.441. 

 Vitek v. Jones, 100 S. Ct. 1254 (1980): 1979 Term, 
p. 130, sec. 10.311. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶24. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, 
sec. 41.523. 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 42-7, sec. 42.441. 

 State ex rel. Leroy v. Department of Health and 
Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. 
App. 1982): 1982 Term, p. 172, sec. 11.391. 

 State ex rel. Klinke v. Department of Health and 
Social Services, 87 Wis. 2d 110, 273 N.W.2d 379 (Ct. 
App. 1979): 1978 Term, p. 100, sec. 10.14. 

 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 
(Ct. App. 1978): 1978 Term, p. 100, sec. 10.21. 

41.312  Right to due process 

41.3121  In general 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶24. 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-2, sec. 
41.3121. 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶13. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶12. 

 State v. VanBronkhorst, 2001 WI App 190, 247 
Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, 
at ¶7. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 
N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, 
sec. 9.49941. 

 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 
(Ct. App. 1992): 1992 Term, p. 41-1, sec. 41.311. 

 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 
(Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583. 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 
11.3512. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 
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41.3122  Written notice of claimed 
violations of probation 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State v. VanBronkhorst, 2001 WI App 190, 247 
Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, 
at ¶14. 

41.3123  Disclosure of evidence against 
revokee 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

41.3124  Opportunity to be heard in 
person and to present 
witnesses and documentary 
evidence 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶12. 

41.3125  Right to confront and cross-
examine adverse witnesses 

 For cases dealing with this subject, see sec. 
41.316. 

41.3126  Neutral and detached hearing 
body 

 For cases dealing with this subject, see sec. 
41.3171. 

41.3127  Written statement by factfinder 
regarding evidence relied on 
and reasons for revocation 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

41.3128  Right to counsel 

 For cases dealing with this subject, see sec. 
41.315. 

41.3129  Other matters 

41.31291  Right to competency 
determination 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶9. 

41.31292  Right to timely hearing 

 For cases dealing with this subject, see sec. 
41.3625. 

41.313  Right to equal protection 

41.314  Right to notice of conditions of 
probation 

 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 
853 (1980): 1979 Term, p. 130, sec. 10.312. 

41.315  Right to counsel 

41.3151  In general 

 Wood v. Georgia, 101 S. Ct. 1097 (1981): 1980 
Term, p. 120, sec. 11.311. 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311. 

 State ex rel. Leroy v. Department of Health and 
Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. 
App. 1982): 1982 Term, p. 170, sec. 11.313. 

41.3152  At revocation hearing 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶22, 24. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

41.3153  On administrative review of 
hearing examiner's decision 
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 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶24-25. 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

41.3154  On certiorari review in circuit 
court of revocation decision 

 For cases dealing with this subject, see sec. 
41.582. 

41.3155  Right to effective assistance of 
counsel 

 For cases dealing with this subject, see sec. 
25.3953. 

41.316  Right to confrontation 

41.3161  In general 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 
11.3672. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶30. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 171, sec. 
11.3662. 

41.3162  Requirement of finding that 
good cause exists for not 
allowing confrontation when 
confrontation is denied 

41.31621  In general 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶15-22. 

41.31622  Good cause always exists 
when hearsay evidence 
would be admissible under 
Wisconsin Rules of 
Evidence 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶22. 

41.31623  Failure to make finding 
subject to harmless error 
analysis 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶16. 

41.317  Rights relating to nature of 
decision maker at hearing 

41.3171  Right to neutral hearing 
examiner 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 State ex rel. Gibson v. Department of Health and 
Social Services, 86 Wis. 2d 345, 272 N.W.2d 395 (Ct. 
App. 1978): 1978 Term, p. 100, sec. 10.22. 

41.3172  No right to judicial hearing 

 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 
620 N.W.2d 217, 2000 Term WCA-112, at ¶12. 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶23. 

41.318  Privilege against self-incrimination 

41.3181  Does not apply in revocation 
proceeding 

 For cases dealing with this subject, see sec. 
24.145. 

41.3182  Does not preclude 
consideration of defendant's 
refusal to answer agent's 
questions 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶23, 31. 

41.319  Other rights and related matters 
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41.3191  Right to hearing and its 
attendant due process 
protections applies not only to 
revocation of parole, but also to 
revocation of pre-parole 
conditional release program 
that is similar to parole 

 Young v. Harper, 117 S. Ct. 1148 (1997): 1996 
Term, p. 41-7, sec. 41.313. 

41.3192  No right to jury trial 

 United States v. Knights, 122 S. Ct. 587 (2001), 
2001 Term USSC-1. 

41.32  Interrogation And Investigation By 
Agent 

41.321  In general 

 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 
Term, p. 177, sec. 8.71. 

 For cases dealing with fifth amendment 
restrictions on an interview by a probation agent, 
see sec. 25.196. 

 For cases dealing with sixth amendment 
restrictions on an interview by a probation agent, 
see sec. 25.195. 

41.322  Prosecution's use of statement 
obtained from probationer in 
compliance with duty to account 
for whereabouts and activities 

 For cases dealing with this subject, see sec. 
24.472. 

41.33  Arrest And Detention Of Parolee Or 
Probationer 

41.331  Use of parole detainer against 
extradited witness 

 State ex rel. Forte v. Ferris, 79 Wis. 2d 501, 255 
N.W.2d 594 (1977): 1977 Term, p. 11, sec. 2.21. 

41.332  Use of interstate agreement on 
detainers 

 Carchman v. Nash, 105 S. Ct. 3401 (1985): 1984 
Term, p. 39, sec. 2.2312. 

 For cases dealing with this subject, see sec. 
6.23981. 

41.333  Issuance of violation warrant 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 141, sec. 11.331. 

41.334  Arrest for probation violation or on 
probation hold is not arrest for 
purpose of criminal prosecution 
and does not trigger requirement of 
probable cause hearing with 
reasonable time after arrest 

 For cases dealing with this subject, see sec. 
6.3123. 

41.34  Release Pending Revocation 
Proceedings 

 State ex rel. Department of Health and Social 
Services v. Circuit Court, 84 Wis. 2d 707, 267 N.W.2d 
373 (1978): 1977 Term, p. 70, sec. 10.22. 

 State ex rel. Foshey v. Department of Health and 
Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. 
App. 1981): 1980 Term, p. 123, sec. 11.53. 

41.35  Preliminary Hearing 

41.351  Purpose of hearing 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 
11.3512. 

 State ex rel. Henschel v. Department of Health and 
Social Services, 91 Wis. 2d 268, 282 N.W.2d 618 (Ct. 
App. 1979): 1979 Term, p. 130, sec. 10.321. 

41.352  When required 

41.3521  In general 

 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 
235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-
2, sec. 41.3132. 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 
11.3512. 
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 State ex rel. Henschel v. Department of Health and 
Social Services, 91 Wis. 2d 268, 282 N.W.2d 618 (Ct. 
App. 1979): 1979 Term, p. 130, sec. 10.322. 

 For cases dealing with the consistency with the 
equal protection clause of exceptions to the 
requirement that a preliminary hearing be held, 
see sec. 23.6282. 

41.3522  Not required when probationer 
or parolee has signed statement 
admitting violation 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 
11.3512. 

41.3523  Not required when probable 
cause has been found at 
preliminary examination in 
felony case 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 
11.3512. 

41.3524  Not required when probationer 
or parolee has been convicted 
of crime 

 State ex rel. Reddin v. Meekma, 102 Wis. 2d 358, 
306 N.W.2d 664 (1981): 1980 Term, p. 120, sec. 
11.351. 

41.353  Who may conduct 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 
11.3512. 

41.354  Revokee's right to counsel 

 For cases dealing with this subject, see sec. 
41.315. 

41.355  Need for probable cause 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 70, sec. 10.23. 

41.36  Final Hearing 

41.361  Necessity of hearing 

 State ex rel. Beougher v. Lotter, 91 Wis. 2d 321, 283 
N.W.2d 588 (Ct. App. 1979): 1979 Term, p. 131, sec. 
10.341. 

 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 
(Ct. App. 1978): 1978 Term, p. 100, sec. 10.251. 

41.362  Timeliness of hearing 

41.3621  In general 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 70, sec. 10.241. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶14. 

 State ex rel. Jones v. Division Administrator, 195 
Wis. 2d 669, 536 N.W.2d 213 (Ct. App. 1995): 1995 
Term, p. 41-3, sec. 41.3612. 

 State ex rel. Avery v. Percy, 99 Wis. 2d 459, 299 
N.W.2d 886 (Ct. App. 1980): 1980 Term, p. 120, sec. 
11.361. 

 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 
N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 121, sec. 
11.361. 

 State ex rel. Alvarez v. Lotter, 91 Wis. 2d 329, 283 
N.W.2d 408 (Ct. App. 1979): 1979 Term, p. 130, sec. 
10.332. 

 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 
(Ct. App. 1978): 1978 Term, p. 100, sec. 10.232. 

41.3622  When detainer lodged against 
revokee 

 Carchman v. Nash, 105 S. Ct. 3401 (1985): 1984 
Term, p. 39, sec. 2.2312. 

41.3623  Delay of hearing until 
disposition of related criminal 
charge 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 70, sec. 10.241. 
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41.3624  Failure to hold hearing within 
fifty days required by statute 
does not deprive division of 
hearings and appeals of 
authority to conduct parole 
revocation hearing 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶14-15. 

 State ex rel. Jones v. Division Administrator, 195 
Wis. 2d 669, 536 N.W.2d 213 (Ct. App. 1995): 1995 
Term, p. 41-3, sec. 41.3612. 

41.3625  When delay in holding final 
hearing violates defendant's 
right to due process 

 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 
N.W.2d 509, at ¶25. 

 State ex rel. Jones v. Division Administrator, 195 
Wis. 2d 669, 536 N.W.2d 213 (Ct. App. 1995): 1995 
Term, p. 41-3, sec. 41.3612. 

41.363  Notice of charges 

41.3631  Adequacy 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 170, sec. 
11.3631. 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 70, sec. 10.242. 

41.3632  Timeliness 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 70, sec. 10.243. 

41.364  Burden and standard of proof 

 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 
470 (1983): 1983 Term, p. 205, sec. 11.361. 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 
11.3671. 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶17. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 205, sec. 11.3622. 

41.365  Revokee's right to counsel 

 For cases dealing with this subject, see sec. 
41.315. 

41.366  Propriety of considering certain 
violations 

41.3661  Violation not raised at 
preliminary hearing 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 70, sec. 10.244. 

41.3662  Violation not set out in 
revocation notice 

 For cases dealing with this subject, see sec. 
41.3631. 

41.3663  Violation dismissed for lack of 
probable cause at preliminary 
hearing 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 71, sec. 10.245. 

41.3664  Violations that were subject of 
criminal prosecution 

 For cases dealing with this subject, see sec. 41.46. 

41.3665  Violation based on conviction 
for conduct that was subject of 
earlier revocation proceeding 

 State ex rel. Leroy v. Department of Health and 
Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. 
App. 1982): 1982 Term, p. 172, sec. 11.391. 

41.3666  Violation that occurred during 
earlier period of parole that 
was revoked 

 For cases dealing with this subject, see sec. 
41.4995. 
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41.367  Admission of evidence 

41.3671  Rules of evidence generally not 
applicable at revocation 
hearing 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶22. 

 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 
620 N.W.2d 217, 2000 Term WCA-112, at ¶12. 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶23. 

41.3672  Admissibility of defendant's 
refusal to answer agent's 
questions 

 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 
620 N.W.2d 217, 2000 Term WCA-112, at ¶12. 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶23, 31. 

41.3673  Use of illegally obtained 
evidence 

 For cases dealing with this subject, see sec. 
1.8226. 

41.3674  Use of hearsay 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 
11.3672. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶11-30. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 171, sec. 
11.3662. 

 State ex rel. Henschel v. Department of Health and 
Social Services, 91 Wis. 2d 268, 282 N.W.2d 618 (Ct. 
App. 1979): 1979 Term, p. 130, sec. 10.334. 

41.3675  Right to confrontation 

 For cases dealing with this subject, see sec. 
41.316. 

41.3676  Polygraph test results 

 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 
(Ct. App. 1984): 1984 Term, p. 179, sec. 11.3621. 

41.3677  Testimony of one granted 
immunity and paid for 
investigative activity 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 141, sec. 11.3612. 

41.3678  Testimony by person under 
influence or drugs 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 141, sec. 11.3611. 

41.368  Sufficiency of evidence 

41.3681  General principles 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶17, 25-36. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.421. 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 142, sec. 11.362. 

 For cases dealing generally with making the 
revocation decision, see sec. 41.4. 

41.3682  Burden and standard of proof 

 For cases dealing with this subject, see sec. 
41.364. 

41.3683  Sufficiency of uncorroborated 
extra-judicial admission of 
defendant 

41.36831  Uncorroborated confession 
may be sufficient to 
establish violation 
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 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶19-24. 

41.36832  Sufficiency of particular 
uncorroborated confession 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶25-36. 

41.3684  Sufficiency of hearsay evidence 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 
11.3672. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶30. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 205, sec. 11.3623. 

 State v. Higginbotham, 110 Wis. 2d 393, 329 
N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 171, sec. 
11.3662. 

41.3685  Sufficiency of evidence to 
negate defenses 

41.36851  Self-defense 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 
11.3673. 

 For cases dealing generally with this defense, see 
sec. 41.473. 

41.36852  Other defenses 

41.3686  Sufficiency to establish 
particular violations 

41.36861  Possession of weapon 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 
11.3673. 

 For cases dealing generally with this violation, 
see sec. 41.434. 

41.36862  No drinking condition 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.421. 

 For cases dealing generally with this violation, 
see sec. 41.431. 

41.3687  Finding that evidence is 
insufficient to prove criminal 
conduct does not bar 
subsequent criminal 
prosecution for conduct 

 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 
620 N.W.2d 217, 2000 Term WCA-112, at ¶1-15. 

41.369  Other matters 

41.3691  Competency determination 

41.36911  Necessity of 

 For cases dealing with this subject, see sec. 
41.31291. 

41.36912  Procedures for 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

41.37  Administrative Review Of Revocation; 
Administrator's (Formerly Secretary's) 
Decision 

41.371  In general 

 State ex rel. Foshey v. Department of Health and 
Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. 
App. 1981): 1980 Term, p. 121, sec. 11.37. 

 State ex rel. Lewis v. Department of Health and 
Social Services, 89 Wis. 2d 220, 278 N.W.2d 232 (Ct. 
App. 1979): 1978 Term, p. 100, sec. 10.24. 

41.372  May reverse hearing examiner 
without consultation regarding 
witnesses' credibility 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.371. 

41.373  Need not expressly indicate 
consideration of alternatives to 
incarceration 
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 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 180, sec. 11.441. 

41.374  Revokee has no right to counsel on 
administrative review of revocation 
decision 

 For cases dealing with this subject, see sec. 
41.3153. 

41.38  Forfeiture Of Good Time Credits 

 State ex rel. Hauser v. Carballo, 82 Wis. 2d 51, 261 
N.W.2d 133 (1978): 1977 Term, p. 71, sec. 10.251. 

 State ex rel. Grant v. Department of Corrections, 192 
Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 
Term, p. 9-16, sec. 9.4991. 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41.391. 

 State ex rel. Clifton v. Young, 133 Wis. 2d 193, 394 
N.W.2d 769 (Ct. App. 1986): 1986 Term, p. 216, sec. 
11.361. 

 State ex rel. Avery v. Percy, 99 Wis. 2d 459, 299 
N.W.2d 886 (Ct. App. 1980): 1980 Term, p. 122, sec. 
11.393. 

 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 
N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 121, sec. 
11.381. 

 For cases dealing generally with due process 
limitations on the forfeiture of good time upon 
parole revocation, see sec. 22.7542. 

41.39  Other Matters 

41.391  Nature of revocation proceeding 

41.3911  In general 

 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 
623 (1999): 1998 Term, p. 41-6, sec. 41.521. 

41.3912  Revocation proceeding is not 
criminal proceeding; it is civil 
proceeding 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 
(Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311. 

41.3913  Probation revocation is distinct 
from underlying proceedings 
which culminated in conviction 
and sentence 

 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 
N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, 
sec. 43.5842. 

41.392  Tolling of probation or parole upon 
violation 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 142, sec. 11.391. 

 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 
N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 122, sec. 
11.391. 

 State ex rel. Beougher v. Lotter, 91 Wis. 2d 321, 283 
N.W.2d 588 (Ct. App. 1979): 1979 Term, p. 131, sec. 
10.341. 

 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 
(Ct. App. 1978): 1978 Term, p. 100, sec. 10.251. 

41.393  Credit for time spent on probation 
and parole 

41.3931  Time spent on probation 

 For cases dealing with this subject, see sec. 
9.3271. 

41.3932  Time spent on parole 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

 State ex rel. Avery v. Percy, 99 Wis. 2d 459, 299 
N.W.2d 886 (Ct. App. 1980): 1980 Term, p. 122, sec. 
11.393. 

 For cases dealing with the forfeiture of good 
time credit, see sec. 41.38. 

41.394  Sentencing upon revocation of 
probation 

 For cases dealing with this subject, see sec. 
9.4974. 
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41.395  Propriety of revoking probation 
based on conviction for conduct 
that was subject of earlier 
revocation proceeding 

 For cases dealing with this subject, see sec. 
41.3665. 

41.396  Reopening revocation proceedings 

41.3961  In general 

41.3962  Based on newly discovered 
evidence 

41.39621  Revokee's right to reopen 
revocation proceedings on 
this ground 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶9-20. 

41.39622  Test for determining 
whether newly discovered 
evidence warrants 
reopening of revocation 
proceeding 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶14-20. 

41.39623  Determining whether 
petition for reopening 
based on newly discovered 
evidence is sufficient to 
require hearing 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶16-20. 

41.39624  Effect of delay in seeking 
reopening (laches) 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶20. 

41.39625  Appellate review of 
decision on reopening 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶10. 

41.397  Double jeopardy limitations in 
probation and parole context 

41.3971  In general 

 For cases dealing with this subject, see sec. 29.76. 

41.3972  Limitations on imposing 
sentence or longer period of 
probation when original 
probation or condition of 
probation found invalid or 
unachievable 

 For cases dealing with this subject, see sec. 29.67. 

41.3973  Double jeopardy not violated 
by revocation of probation and 
imposition of imprisonment 

 For cases dealing with this subject, see sec. 
29.761. 

41.398  Other matters 

41.3981  Forfeiture of right to earn good 
time on sentence remaining 
after revocation of parole 

 For cases dealing with this subject, see sec. 41.38. 

41.3982  Judge may not revoke 
probation 

 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 
154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381. 

41.3983  Legislative prohibition on 
judicial revocation of probation 
does not violate separation of 
powers doctrine 

 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 
154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381. 

41.3984  Judge may terminate probation 
upon defendant's request 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 41-5, sec. 9.681. 

41.3985  Finding that evidence is 
insufficient to prove criminal 
conduct does not bar 
subsequent criminal 
prosecution for conduct 

 For cases dealing with this subject, see sec. 
41.3687. 
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41.3986  Probation revocation 
proceeding is civil proceeding 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶20. 

41.3987  Person serving sentences for 
both felonies and 
misdemeanors in state prison is 
subject to parole, and to parole 
revocation, not only on felony 
sentences but also on 
misdemeanor sentences when 
he commits parole violation 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶1-16. 

41.3988  Instituting revocation 
proceedings before filing of 
criminal charges on which they 
are based 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 142, sec. 11.392. 

41.3989  Revocation of probation when 
defendant serving consecutive 
indeterminate (i.e., pre-TIS) 
and determinate (i.e., TIS) 
sentences 

41.39891  When defendant is serving 
consecutive indeterminate 
(i.e., pre-TIS) and 
determinate (i.e., TIS) 
sentences, sentences are 
treated as one continuous 
sentence, with confinement 
periods served first, 
followed by 
nonconfinement periods of 
parole and extended 
supervision, which are 
treated as one continuous 
period of supervision, so 
that, when defendant 
violates conditions of  
parole and extended 
supervision, both parole 
and extended supervision 
may be revoked 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶1-53. 

41.399  Other matters (cont'd) 

41.3991  Use of mandamus to compel 
production of documents on 
which parole board relied in 
denying parole 

 State ex rel. Morke v. Wisconsin Parole Board, 148 
Wis. 2d 250, 434 N.W.2d 824 (Ct. App. 1988): 1988 
Term, p. 43-1, sec. 43.32. 

41.3992  Person serving consecutive 
sentences is subject to parole 
revocation and reimprisonment 
for remainder of both sentences 
if he commits parole violation 
prior to discharge of first 
sentence 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41.391. 

41.3993  Once department decides to 
revoke probation, sentencing 
court loses authority to 
intervene in process 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

41.3994  Section 973.09(3)(b) notification 
of the sentencing court at least 
ninety days before 
probationer's term expires is 
not precondition to revoking 
probation for failure to pay 
restitution 

 For cases dealing with this subject, see sec. 
41.43622. 

41.3995  Requirement that revokee be 
competent 

 For cases dealing with this subject, see sec. 
41.31291. 

41.3996  Propriety of having executive 
branch, rather than judiciary, 
decide whether probation 
should be revoked 
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 For cases dealing with this subject, see sec. 
41.498. 

41.3997  Propriety of revoking parole 
based on violation of rules of 
parole while defendant was 
still in custody 

41.39971  Generally, cannot revoke 
parole based on violation 
of rules of parole while 
defendant was still in 
custody (i.e., when 
defendant did not have 
conditional liberty of 
parolee when rule 
infraction occurred) 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶22-23. 

 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 
N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, 
sec. 41.323. 

41.39972  When defendant has been 
kept in continuous custody 
after reaching mandatory 
release date because he 
violated terms of parole 
immediately and 
simultaneously with his 
scheduled mandatory 
release date, defendant’s 
status changes from 
prisoner serving sentence 
to parolee detained on 
parole hold, and parole 
may be revoked 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶15-31. 

41.3998  Legislative delegation of 
probation revocation to 
executive branch does not 
violate separation of powers 
doctrine 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶20. 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 
154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381. 

41.3999  Ineffective assistance of 
counsel during revocation 
process 

 For cases dealing with this subject, see sec. 
25.3953. 

41.4  Making The Revocation Decision 

41.41  Exercise Of Discretion To Revoke In 
General 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

41.42  When Revocation Appropriate In 
General 

41.421  In general 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 
853 (1980): 1979 Term, p. 131, sec. 10.41. 

 Van Ermen v. Department of Health and Social 
Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 
Term, p. 71, sec. 10.31. 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 72, sec. 10.31. 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 
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 State ex rel. Lyons v. Department of Health and 
Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. 
App. 1981): 1981 Term, p. 142, sec. 11.41. 

 State ex rel. Foshey v. Department of Health and 
Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. 
App. 1981): 1980 Term, p. 122, sec. 11.41. 

41.422  May parole be revoked only for 
violations that occur during current 
term of supervision; Or may 
violations that occurred during 
earlier period of supervision on 
parole that was revoked provide 
basis for revoking current parole? 

 For cases dealing with this subject, see sec. 
41.4995. 

41.43  Particular Grounds For Revocation 

41.431  Violation of no drinking restriction 

 State ex rel. Mulligan v. Department of Health and 
Social Services, 86 Wis. 2d 517, 273 N.W.2d 290 
(1979): 1978 Term, p. 101, sec. 10.321. 

 Van Ermen v. Department of Health and Social 
Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 
Term, p. 72, sec. 10.322. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 206, sec. 11.421. 

 For cases dealing with the sufficiency of the 
evidence to establish this violation, see sec. 
41.36862. 

41.432  Absconding 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 72, sec. 10.321. 

41.433  Commission of crime 

41.4331  In general 

 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 148, sec. 8.454. 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 
11.3673. 

41.4332  Crime committed during earlier 
period of parole that was 
revoked 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶1-36. 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶16-17. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶1-17. 

41.434  Possession of firearms and other 
weapons 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 
11.3673. 

 State ex rel. Avery v. Percy, 99 Wis. 2d 459, 299 
N.W.2d 886 (Ct. App. 1980): 1980 Term, p. 121, sec. 
11.37. 

 For cases dealing generally with the sufficiency 
of the evidence to establish this violation, see sec. 
41.36861. 

41.435  Conviction of crime 

 State ex rel. Leroy v. Department of Health and 
Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. 
App. 1982): 1982 Term, p. 172, sec. 11.391. 

41.436  Failure to pay fine or restitution 

41.4361  Failure to pay fine 

 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 148, sec. 8.454. 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 106, sec. 6.471. 

41.4362  Failure to pay restitution 

41.43621  In general 

 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 148, sec. 8.454. 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 106, sec. 6.471. 

 For cases dealing with due process and equal 
protection limitations on revocation of an 
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indigent's probation for failure to pay fine or make 
restitution, see secs. 22.7543 and 23.33. 

41.43622  Section 973.09(3)(b) 
notification of the 
sentencing court at least 
ninety days before 
probationer's term expires 
is not precondition to 
revoking probation for 
failure to pay restitution 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

41.437  Defendant's failure to admit guilt 
of sex crime when such admission 
necessary for successful 
participation in sex offender 
treatment program mandated as 
condition of probation 

41.4371  In general 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-
22. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

41.4372  When defendant entered 
Alford plea 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

41.4373  Before failure can be grounds 
for revocation, probationer or 
parolee must be afforded use 
and derivative-use immunity 
for admission in order to 
overcome self-incrimination 
right implicated in requiring 
admission 

 For cases dealing with this subject, see sec. 
9.63714. 

41.438  Violation of condition that restricts 
exercise of constitutional freedoms 

41.4381  In general 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

41.4382  Freedom of association 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

41.4383  Freedom of speech 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

41.4384  Freedom of religion 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

41.439  Other grounds 

41.4391  Withholding information on 
activities or whereabouts 

41.4392  Violation of condition that 
defendant receive permission 
from agent prior to engaging in 
sexual relationship 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 

41.4393  Violation of condition that 
probationer spend every night 
at approved residence 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 

41.4394  Failure to comply with 
condition imposed by parole 
agent that defendant notify 
neighbors on each side that he 
is convicted sex offender 
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 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶1-86. 

 State ex rel. Kaminski v. Schwarz, 2000 WI App 
159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term 
WCA-23, at ¶7-12. 

41.4395  Cannot revoke probation or 
parole for legitimate exercise of 
Fifth Amendment privilege 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶18. 

41.44  Proper Factors To Consider In Making 
Decision 

41.441  In general 

 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 148, sec. 8.454. 

41.442  Arrest of parolee 

 Van Ermen v. Department of Health and Social 
Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 
Term, p. 72, sec. 10.331. 

41.45  Consideration Of Alternatives 

41.451  In general 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶26-30. 

 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 
N.W.2d 375, 2001 Term WSC-229, at ¶16-17. 

 Van Ermen v. Department of Health and Social 
Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 
Term, p. 72, sec. 10.34. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

 State ex rel. Rodriquez v. Department of Health & 
Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. 
App. 1986): 1986 Term, p. 217, sec. 11.44. 

 State ex rel. Lyons v. Department of Health and 
Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. 
App. 1981): 1981 Term, p. 142, sec. 11.44. 

 State ex rel. Foshey v. Department of Health and 
Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. 
App. 1981): 1980 Term, p. 121, sec. 11.37. 

41.452  Express consideration of 
alternatives to incarceration not 
constitutionally required 

 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 
Term, p. 180, sec. 11.441. 

41.453  Requirement of consideration of 
alternatives may involve obligation 
to reasonably accommodate 
probationer's religious beliefs 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

41.46  Effect Of Acquittal Or Conviction For 
Conduct On Which Revocation Is 
Based 

41.461  Acquittal 

 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 
470 (1983): 1983 Term, p. 207, sec. 11.451. 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 72, sec. 10.3511. 

 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 
620 N.W.2d 217, 2000 Term WCA-112, at ¶12. 

 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 
653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 
10.3323. 

 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 
511 (Ct. App. 1982): 1982 Term, p. 173, sec. 11.451. 

 State ex rel. Lyons v. Department of Health and 
Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. 
App. 1981): 1981 Term, p. 143, sec. 11.451. 

41.462  Conviction 

 State ex rel. Flowers v. Department of Health and 
Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 
(1978): 1977 Term, p. 72, sec. 10.3512. 
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41.47  Defenses 

41.471  Mental disease or defect 

 State ex rel. Lyons v. Department of Health and 
Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. 
App. 1981): 1981 Term, p. 143, sec. 11.461. 

41.472  Indigency 

 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 
Term, p. 106, sec. 6.471. 

41.473  Self-defense 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶18. 

 For cases dealing with the sufficiency of the 
evidence to establish this defense, see sec. 41.36851. 

41.48  Establishing Period Of Reincarceration 
After Revocation 

41.481  In general 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶24. 

41.482  In setting period of reincarceration, 
hearing examiner not bound by 
administrative rules of DOC 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶15-
25. 

41.483  Appropriateness of period of 
reincarceration in particular case 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶26-
29. 

41.49  Other Matters 

41.491  Effect of failure to revoke for 
earlier violations 

 Van Ermen v. Department of Health and Social 
Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 
Term, p. 73, sec. 10.352. 

41.492  Effect of agent's representations 

41.4921  That defendant's probation 
would not be revoked 

 State ex rel. Lewis v. Department of Health and 
Social Services, 89 Wis. 2d 220, 278 N.W.2d 232 (Ct. 
App. 1979): 1978 Term, p. 101, sec. 10.331. 

41.4922  Mistaken belief that defendant 
was released from probation 

 State ex rel. Rodriquez v. Department of Health & 
Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. 
App. 1986): 1986 Term, p. 212, sec. 11.15. 

41.493  Effect of failure to have defendant 
sign probation agreement 

 State ex rel. Rodriquez v. Department of Health & 
Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. 
App. 1986): 1986 Term, p. 213, sec. 11.16. 

41.494  Standard of proof 

 For cases dealing with this subject, see sec. 
41.364. 

41.495  Revoking agency does not have 
authority to address question 
whether circuit court that imposed 
probation being revoked had 
jurisdiction to do so 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-5, sec. 41.5222. 

41.496  Revocation is leverage state has to 
encourage compliance with parole 
conditions 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41-391. 

41.497  Need to accommodate defendant's 
religious beliefs in making 
revocation decision 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

41.498  Propriety of having executive 
branch, rather than judiciary, 
decide whether probation should 
be revoked 
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 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-12, 
sec. 41.481. 

41.499  Other matters 

41.4991  Finding that evidence is 
insufficient to prove criminal 
conduct does not bar 
subsequent criminal 
prosecution for conduct 

 For cases dealing with this subject, see sec. 
41.3687. 

41.4992  In probation revocation 
proceeding, hearing examiner 
is not bound by administrative 
rules of DOC 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶15-
25. 

41.4993  Cannot revoke probation or 
parole for legitimate exercise of 
Fifth Amendment privilege 

 For cases dealing with this subject, see sec. 
41.4395. 

41.4994  Power to revoke judicially 
imposed term of probation is 
statutorily vested with 
executive branch 

 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 
659 N.W.2d 82, 2002 Term WCA-255, at ¶22. 

41.4995  May parole be revoked only for 
violations that occur during 
current term of supervision? Or 
may violations that occurred 
during earlier period of 
supervision on parole that was 
revoked provide basis for 
revoking current parole? 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶1-36. 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶16-17. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶1-17. 

41.4996  Propriety of revoking parole 
based on violation of rules of 
parole while defendant was 
still in custody 

 For cases dealing with this subject, see sec. 
41.3997. 

41.5  Judicial Review Of Parole Or Probation 
Proceeding 

41.51  Review Of Parole Denial Decision 

41.511  Mode of review 

 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 
(1980): 1979 Term, p. 131, sec. 10.511. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶5. 

 State ex rel. Szymanski v. Gamble, 2001 WI App 
118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term 
WCA-311, at ¶6. 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

41.512  Standard and scope of review 

 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 
(1980): 1979 Term, p. 131, sec. 10.512. 

 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 
N.W.2d 285 (1978): 1977 Term, p. 73, sec. 10.41. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶5. 

 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 
N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, 
sec. 41.2211. 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 
(Ct. App. 1978): 1978 Term, p. 101, sec. 10.41. 

41.513  Venue of review 

41.5131  Effect of improper venue 
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 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

41.52  Review Of Revocation Decision 

41.521  Appropriate court to conduct 
review 

 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 
623 (1999): 1998 Term, p. 41-6, sec. 41.521. 

41.522  Mode of review 

41.5221  Certiorari is generally the 
proper vehicle for review of 
parole and probation 
revocation decisions 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 
623 (1999): 1998 Term, p. 41-6, sec. 41.521. 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶11. 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶16. 

 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 
N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, 
sec. 43.5842. 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, 
sec. 41.523. 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 
594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 
41-1, sec. 41.262. 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 143, sec. 11.521. 

41.5222  When issue is whether 
defendant received ineffective 
assistance of counsel during 
revocation proceeding, writ of 
habeas corpus may be available 
to raise claim 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

41.5223  When defendant is attacking 
jurisdiction of trial court to 
convict him of underlying 
offense, habeas corpus may be 
available to challenge 
probation revocation order 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

41.523  Time for initiating review 

41.5231  In general 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 
241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-
227, at ¶4. 

41.5232  In case of prisoner subject to 
Prisoner Litigation Reform Act 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 
241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-
227, at ¶6. 
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41.5233  Calculating time for initiating 
review 

41.52331  In general 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

41.52332  Tolling running of time 
from date petition is placed 
in institution's mailbox for 
forwarding to circuit court 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶14-23. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶25. 

41.52333  Tolling running of time 
from date petitioner 
subject to Prisoner 
Litigation Reform Act 
requests necessary DOJ 
certification until 
certification received 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶36. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

41.52334  Tolling running of time 
from date petitioner's 
attorney promised 
petitioner that petition 
would be filed:  in general 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶32-38, 45. 

41.52335  Tolling running of time 
from date petitioner's 
attorney promised 
petitioner that petition 
would be filed:  
retroactivity of tolling rule 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶39-44. 

41.524  Standard and scope of review 

41.5241  In general 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶13. 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶12. 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶4. 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶19. 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶21. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 41-6, sec. 41.5231. 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 
623 (1999): 1998 Term, p. 41-6, sec. 41.521. 

 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 
579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 
41.4332. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311, and p. 41-5, sec. 41.5222. 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 173, sec. 
11.522. 

 Van Ermen v. Department of Health and Social 
Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 
Term, p. 73, sec. 10.42. 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶6. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶21. 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶10. 
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 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶10. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶19. 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶10. 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶16. 

 State ex rel. Kaminski v. Schwarz, 2000 WI App 
159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term 
WCA-23, at ¶7. 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, 
sec. 41.523. 

 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 
(Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42. 

 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 
566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, 
sec. 41.4312. 

 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 
594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 
41-1, sec. 41.262. 

 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 
540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 
41.4211. 

 State ex rel. Rodriquez v. Department of Health & 
Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. 
App. 1986): 1986 Term, p. 212, sec. 11.15. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.522. 

 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 
(Ct. App. 1984): 1984 Term, p. 180, sec. 11.5112. 

 State ex rel. Eckmann v. Department of Health and 
Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. 
App. 1983): 1983 Term, p. 208, sec. 11.521. 

 State ex rel. Leroy v. Department of Health and 
Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. 
App. 1982): 1982 Term, p. 173, sec. 11.522. 

 State ex rel. Cox v. Department of Health and Social 
Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 
1981): 1981 Term, p. 143, sec. 11.522. 

 State ex rel. Lyons v. Department of Health and 
Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. 
App. 1981): 1981 Term, p. 144, sec. 11.522. 

 State ex rel. Foshey v. Department of Health and 
Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. 
App. 1981): 1980 Term, p. 122, sec. 11.521. 

 State ex rel. Lewis v. Department of Health and 
Social Services, 89 Wis. 2d 220, 278 N.W.2d 232 (Ct. 
App. 1979): 1978 Term, p. 101, sec. 10.42. 

 State ex rel. Gibson v. Department of Health and 
Social Services, 86 Wis. 2d 345, 272 N.W.2d 395 (Ct. 
App. 1978): 1978 Term, p. 101, sec. 10.42. 

41.5242  Does not reach question of 
ineffective assistance of 
counsel 

 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 
(Ct. App. 1984): 1984 Term, p. 180, sec. 11.5112. 

41.5243  On review, reviewing court 
may consider question whether 
court imposing probation that 
is being revoked had 
jurisdiction to do so 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-5, sec. 41.5222. 

 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 
140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341. 

41.5244  Review of question whether 
evidence provides support for 
decision 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶10. 

41.5245  Review of decision on how 
much reincarceration time to 
impose 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶26. 
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41.5246  Review of question of 
sufficiency of evidence to 
establish violation 

 State ex rel. Washington v. Schwarz, 2000 WI App 
235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term 
WCA-101, at ¶17, 26. 

41.5247  Review of question whether 
condition or rule of probation 
is contrary to law 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶22. 

41.525  Effect of delay in judicial review 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

41.526  Successive writs of certiorari to 
review parole or probation 
revocation decision are barred 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶12. 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, 
sec. 41.523. 

41.527  Applicability of Prisoner Litigation 
Reform Act to review 

 For cases dealing with this subject, see sec. 
43.4712. 

41.528  Other matters 

41.5281  Indigent's right to waiver of 
payment of court fees or costs 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶14. 

41.5282  Making copies of necessary 
papers for prisoners 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶33-39. 

41.5283  Relief that circuit court may 
grant on certiorari review of 
revocation decision 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶12-
14. 

41.5284  Need to exhaust administrative 
remedies (e.g., appeal 
administrative law judge's 
decision to administrator of 
division) 

 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 
Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at 
¶1. 

41.5285  In proceeding reviewing 
revocation decision, court 
should follow liberal policy 
when judging sufficiency of 
pro se pleadings by prisoners 

 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 
Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at 
¶17. 

41.53  Release Or Stay Pending Review Of 
Revocation 

 State ex rel. Department of Health and Social 
Services v. Circuit Court, 84 Wis. 2d 707, 267 N.W.2d 
373 (1978): 1977 Term, p. 73, sec. 10.43. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

 State ex rel. Foshey v. Department of Health and 
Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. 
App. 1981): 1980 Term, p. 123, sec. 11.53. 

41.54  Remand For Further Hearing 

41.541  Propriety of remand 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 173, sec. 
11.541. 

 State ex rel. Mulligan v. Department of Health and 
Social Services, 86 Wis. 2d 517, 273 N.W.2d 290 
(1979): 1978 Term, p. 102, sec. 10.431. 
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 State ex rel. Gibson v. Department of Health and 
Social Services, 86 Wis. 2d 345, 272 N.W.2d 395 (Ct. 
App. 1978): 1978 Term, p. 102, sec. 10.431. 

41.542  Proceedings upon remand 

 State ex rel. Gibson v. Department of Health and 
Social Services, 86 Wis. 2d 345, 272 N.W.2d 395 (Ct. 
App. 1978): 1978 Term, p. 102, sec. 10.432. 

41.55  Appellate Review Of Lower Court's 
Decision 

41.551  In general 

 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 
2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶16. 

 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 
Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, 
at ¶19. 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶10-
11. 

41.552  Right to review 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, 
sec. 41.523. 

41.553  Scope and standard of review 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶14. 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶6. 

 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 
576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, 
sec. 41.523. 

 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 
N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, 
sec. 41.2211. 

41.554  Review of whether circuit court 
exceeded authority in affording 
relief granted 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶11. 

41.56  Effect Of Release On Challenge To 
Revocation 

 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 
(1980): 1979 Term, p. 132, sec. 10.53. 

 State ex rel. Hawkins v. Department of Health and 
Social Services, 92 Wis. 2d 420, 284 N.W.2d 680 
(1979): 1979 Term, p. 132, sec. 10.53. 

41.57  State's Remedies When Revocation Set 
Aside 

 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 
326 N.W.2d 768 (1982): 1982 Term, p. 173, sec. 
11.541. 

41.58  Other Matters And Related Matters 

41.581  Sentencing upon revocation of 
probation 

 For cases dealing with this subject, see sec. 
9.4974. 

41.582  Right to counsel on certiorari 
review of revocation decision 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶1-45. 

 
Part B:  Extended Supervision 

 
41.6  Imposition Of Extended Supervision And 

Its Conditions 

41.61  Imposition Of Extended Supervision 

 For cases dealing with this subject, see sec. 9.414. 

41.62  Imposition Of Conditions Of Extended 
Supervision 

 For cases dealing with this subject, see sec. 
9.4151. 

41.7  Revocation Of Extended Supervision 

41.71  The revocation process 

41.711  Jurisdiction of department over 
person on extended supervision for 
purposes of revocation of extended 
supervision 
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41.7111  In general 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶1-19. 

41.7112  For purposes of Wis. Stat. § 
304.073(3), which confers 
jurisdiction on department, 
"term of supervision" includes 
nonconfinement and 
confinement time arising from 
same sentencing decision 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶1-19. 

41.712  Revocation of extended supervision 
when defendant serving 
consecutive sentences 

41.7121  When defendant serving 
consecutive indeterminate (i.e., 
pre-TIS) and determinate (i.e., 
TIS) sentences 

41.71211  When defendant is serving 
consecutive indeterminate 
(i.e., pre-TIS) and 
determinate (i.e., TIS) 
sentences, sentences are 
treated as one continuous 
sentence, with confinement 
periods served first, 
followed by 
nonconfinement periods of 
parole and extended 
supervision, which are 
treated as one continuous 
period of supervision, so 
that, when defendant 
violates conditions of  
parole and extended 
supervision, both parole 
and extended supervision 
may be revoked 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶1-53. 

 State v. Collins, 2008 WI App 163, 314 Wis. 2d 
653, 760 N.W.2d 438, at ¶10-11. 

41.7122  When defendant serving two 
consecutive determinate (i.e., 
TIS) sentences 

41.71221  When defendant is serving 
two consecutive 
determinate (i.e., TIS) 
sentences, two consecutive 
periods of extended 
supervision are computed 
as one continuous period, 
so that, when defendant 
violates conditions of 
extended supervision, both  
periods of extended 
supervision may be 
revoked 

 State v. Collins, 2008 WI App 163, 314 Wis. 2d 
653, 760 N.W.2d 438, at ¶1-13. 

41.713  Propriety of considering certain 
violations 

41.7131  When sentence is imposed but 
stayed and defendant is placed 
on probation, and defendant's 
probation is revoked and he 
begins serving imposed 
bifurcated prison term, he may 
be revoked from that prison 
term's extended supervision 
component on basis of rules 
violation that occurred during 
initial term of probation 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶1-19. 

41.714  Rights of revoke 

41.7141  Right to counsel 

41.71411  In general 

41.71412  Right to effective 
assistance of counsel 

 For cases dealing with this subject, see sec. 
25.3953. 

41.715  Recommendation to court 
concerning period of time for 
which person should be returned to 
prison 

41.7151  In general 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶8. 
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41.7152  Does not become, and is not 
analogous to, plea agreement 
between revokee and state 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶8. 

41.7153  Is analogous to presentence 
investigation report at original 
sentencing 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶9. 

41.7154  Sentencing court is not bound 
by recommendation 

 For cases dealing with this subject, see sec. 
41.74142. 

41.7155  Is not binding on prosecutor at 
reconfinement sentencing 
hearing 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶7-10. 

41.716  Other matters 

41.7161  Ineffective assistance of 
counsel during revocation 
process 

 For cases dealing with this subject, see sec. 
25.3953. 

41.72  Making the revocation decision 

41.73  Judicial review of revocation decision 

41.731  Scope and standard of review 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶6. 

41.732  Appellate review of lower court's 
decision 

41.7321  Scope and standard of review 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶6. 

41.733  Mode of review: writ of certiorari 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶6. 

41.74  Reconfinement hearing at which 
judicial determination is made of 
period of time for which defendant will 
be returned to prison after revocation of 
extended supervision 

41.741  Principles governing making of 
determination 

41.7411  Principles in general 

41.74111  In general 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶1-46. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶14, 21. 

 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶1-10. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶11-12. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶8-18. 

 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 
707 N.W.2d 876, at ¶14. 

41.74112  Reconfinement hearing is 
akin to sentencing hearing; 
court's duty at 
reconfinement hearing is 
same as it is at original 
sentencing 

 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 
166, 771 N.W.2d 385, at ¶7. 

41.7412  Need for court to set forth 
explanation for its 
determination 

41.74121  In general 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶16. 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶26-46. 
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 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶1-2, 7, 10. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶12. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶10, 14-18. 

 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 
707 N.W.2d 876, at ¶6-12. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶23. 

41.74122  In determining sufficiency 
of explanation, will 
reviewing court consider 
explanation given at 
original sentencing? 

 For cases dealing with this subject, see sec. 
41.7433. 

41.7413  Consideration of original 
sentencing transcript 

41.74131  In general 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶38. 

41.74132  When judge who 
determines period of time 
for which defendant will 
be returned to prison is not 
same judge who imposed 
original sentence, does 
judge need to review 
original sentencing 
transcript and original 
presentence investigation 
report prior to determining 
period of reconfinement? 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶1-28. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶21. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶26-30. 

 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶1-2, 7, 13-15. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶31. 

 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 
707 N.W.2d 876, at ¶13. 

41.74133  Portions of original 
sentencing transcript that 
are considered by court 
should be mentioned by 
court 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶38. 

41.7414  Impact on determination of 
DOC's recommendation 
regarding period of 
reconfinement 

41.74141  Creation of 
recommendation by DOC 

 For cases dealing with this subject, see sec. 
41.715. 

41.74142  Court need not give 
deference to DOC's 
recommendation 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶23-25. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶17. 

 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶1-2, 7, 11-12. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶11-13. 

41.74143  Court not required to 
accept DOC's 
recommendation 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶25. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶17. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶32. 
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41.74144  When adoption of DOC's 
recommendation 
constitutes erroneous 
exercise of discretion 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶19-20. 

41.74145  Weight to give 
recommendation is fully 
within discretion of court 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶17. 

41.7415  Appropriate factors to consider 
in making determination 

41.74151  In general 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶16-17. 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶32-40, 45-46. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶11-18. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶14, 21. 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶29. 

 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶10. 

41.74152  It is within circuit court's 
discretion to decide what 
weight should be given to 
particular factor in 
particular case 

 For cases dealing with this subject, see sec. 
41.74193. 

41.7416  Reconfinement time should be 
minimum amount that is 
necessary to protect public, 
prevent depreciation of 
seriousness of offense and to 
meet defendant's rehabilitative 
needs 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶34. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶14. 

41.7417  Sufficiency of explanation for 
determination 

41.74171  In general 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶18. 

 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶10. 

41.74172  In determining sufficiency 
of circuit court's 
explanation of 
determination of 
reconfinement time, will 
reviewing court consider 
explanation given at 
original sentencing? 

 For cases dealing with this subject, see sec. 
41.7433. 

41.74173  It is within circuit court's 
discretion to decide what 
weight should be given to 
particular factor in 
particular case 

 For cases dealing with this subject, see sec. 
41.74193. 

41.7418  Defendant's rights at hearing at 
which determination made 

41.74181  Right to allocution 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶16-18. 

41.74182  Right to be sentenced on 
basis of accurate 
information 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶18. 

41.74183  Right to fair and impartial 
judge 
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 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 
166, 771 N.W.2d 385, at ¶7-8. 

41.7419  Other matters 

41.74191  In making determination, 
must court set 
recommitment time so as to 
allow period of supervised 
transition between 
incarceration and return to 
community? 

 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶1-2. 

41.74192  Court should impose 
minimum amount of 
confinement which is 
consistent with protection 
of public, gravity of 
offense, and defendant's 
rehabilitative needs 

 State v. Walker, 2007 WI App 142, 302 Wis. 2d 
735, 735 N.W.2d 582, at ¶29. 

 For cases dealing with this subject, see sec. 
41.7416. 

41.74193  It is within circuit court's 
discretion to decide what 
weight should be given to 
particular factor in 
particular case 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶18. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶11-18. 

41.74194  When court at sentencing 
announces that it will 
impose maximum sentence 
if extended supervision is 
revoked, and indicates at 
sentencing hearing after 
revocation of extended 
supervision that it is acting 
in accord with that 
announcement and 
imposes maximum 
sentence, defendant's right 
to impartial judge is 
denied 

 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 
166, 771 N.W.2d 385, at ¶1-18. 

41.742  Determination of period of time is 
"sentencing" and reconfinement 
hearing is akin to sentencing 
hearing 

41.7421  In general 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶12. 

 For cases holding that the determination of the 
period of time for which defendant will be 
returned to prison after revocation of extended 
supervision is "sentencing," see sec. 9.49233. 

41.7422  Determination is "continuum 
of initial sentence"; it is 
extension of original 
sentencing proceeding 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶21. 

 State v. Hall, 2007 WI App 168, 304 Wis. 2d 504, 
737 N.W.2d 13, at ¶11. 

41.7423  Determination is not 
equivalent to imposition of 
new bifurcated sentence 

 State v. Hall, 2007 WI App 168, 304 Wis. 2d 504, 
737 N.W.2d 13, at ¶11. 

41.7424  Determination is different 
species of sentencing than 
occurs at either probation or 
parole revocation sentencing 
hearing 

 State v. Hall, 2007 WI App 168, 304 Wis. 2d 504, 
737 N.W.2d 13, at ¶11. 

41.743  Appellate review of determination 

41.7431  Mode of review:  Wis. Stat. § 
809.30 provides appropriate 
means for seeking review of 
determination 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶28. 
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 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶6. 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶18. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶10. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶1-23. 

41.7432  Standard of review 

 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 
N.W.2d 673, at ¶13. 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶20, 22. 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶12. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶8. 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶12-13. 

 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 
729 N.W.2d 424, at ¶9. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶11. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶9. 

 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 
707 N.W.2d 876, at ¶7. 

41.7433  In reviewing determination, 
will appellate court consider 
reasons stated at original 
sentencing hearing?; will 
sentencing after revocation be 
treated by appellate court as 
continuation of original 
sentencing? 

41.74331  In general 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶12. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶21. 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶14. 

 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 
720 N.W.2d 695, at ¶12. 

 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 
712 N.W.2d 899, at ¶17. 

41.74332  When judge who presided 
at sentencing after 
revocation is different from 
judge who presided over 
original sentencing 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶21. 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶14. 

41.744  Other matters 

41.7441  Court at reconfinement hearing 
has no authority to determine 
revoked supervisee’s eligibility 
for CIP or ERP 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶17-19. 

 State v. Hall, 2007 WI App 168, 304 Wis. 2d 504, 
737 N.W.2d 13, at ¶1-17. 

41.7442  Court at reconfinement hearing 
has authority to impose new 
conditions on extended 
supervision portion of sentence 
that were not imposed by 
original sentencing court 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶1-23. 

41.75  Other matters 

41.751  When inmate is erroneously 
released to extended supervision 
before initial term of incarceration 
has been completed, DOC has 
jurisdiction to revoke extended 
supervision for violation of rules of 
supervision 
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 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 Wis. 2d 749, 728 N.W.2d 1, at ¶1-30. 
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Chapter 42  
Juvenile Delinquency Proceedings 
 
 
 

Part A: Under Children's Code 
(Wis. Stat. ch. 48) 

 
42.1  General Principles Relating To Juvenile 

Delinquency Proceedings 

42.11  Constitutionality Of Statutory 
Provisions Relating To Juvenile 
Delinquency 

42.111  Provision which, with stated 
exceptions, vests "adult" court with 
jurisdiction over traffic and motor 
vehicle-related offenses committed 
by children sixteen years of age and 
older 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

42.112  Provision according courts of 
criminal jurisdiction exclusive 
original jurisdiction over child who 
is alleged to have violated Wis. 
Stat. §§ 940.20(1) or 946.43 while 
placed in a secure correctional 
facility; "reverse waiver" 
proceedings 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 
(Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111. 

 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 
189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632. 

 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 
(Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112. 

 For cases dealing generally with this provision, 
see sec. 42.491. 

42.12  Nature And Purpose Of Juvenile 
Delinquency Proceeding 

42.121  Nature of juvenile delinquency 
proceeding 

42.1211  In general 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.12. 

 State ex rel. State Public Defender v. Percy, 97 Wis. 
2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, 
p. 165, sec. 12.11. 

 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 
(Ct. App. 1979): 1978 Term, p. 129, sec. 12.12. 

42.1212  Proceeding is civil in nature 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶15. 

42.122  Purposes of juvenile delinquency 
proceeding 

42.1221  In general 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶23. 

42.13  Jurisdiction Of Juvenile Court Over 
Delinquency Proceeding And Juvenile; 
Competency To Proceed 

42.131  Jurisdiction over delinquency 
proceeding 

42.1311  Subject-matter jurisdiction 
conferred by constitution 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-1, 
sec. 42.1322. 

42.1312  Jurisdiction derived from 
statutes 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.12. 
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42.1313  Failure to comply with time 
limits results in court's loss of 
competency to hear petition 

 For cases dealing with this subject, see sec. 
42.1331. 

42.1314  Effect of failure to afford 
timely detention hearing on 
jurisdiction or competency to 
proceed 

 In Interest of Curtis W., 192 Wis. 2d 719, 531 
N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, 
sec. 42.5521. 

42.1315  Exercise of jurisdiction while 
administrative review 
proceedings are pending under 
federal Individuals with 
Disabilities in Education Act 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 

42.132  Jurisdiction over juvenile 

42.1321  Jurisdiction determined by 
juvenile's age at 
commencement of proceeding 

42.13211  In general 

 In Interest of T.D.P., 109 Wis. 2d 495, 326 N.W.2d 
741 (1982): 1982 Term, p. 211, sec. 13.131. 

 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 
(Ct. App. 1981): 1980 Term, p. 147, sec. 13.13. 

42.13212  Court has subject matter 
jurisdiction and personal 
jurisdiction over 
proceeding and juvenile if 
petition filed prior to 
juvenile's eighteenth 
birthday, even though 
juvenile does not make 
appearance until after 
eighteenth birthday 

 In Interest of D.W.B., 158 Wis. 2d 398, 462 N.W.2d 
520 (1990): 1990 Term, p. 42-1, sec. 42.131. 

 In Interest of D.W.B., 152 Wis. 2d 395, 448 N.W.2d 
302 (Ct. App. 1989): 1989 Term, p. 42-1, sec. 42.131. 

42.13213  No jurisdiction to hold 
waiver hearing when 
petition filed after juvenile 
reaches eighteenth 
birthday 

 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 
316 (Ct. App. 1987): 1987 Term, p. 42-6, sec. 42.631. 

42.1322  Jurisdiction conferred by 
petition and juvenile's physical 
appearance 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶23-25. 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-1, 
sec. 42.1322. 

 State v. Black, 118 Wis. 2d 62, 346 N.W.2d 462 (Ct. 
App. 1984): 1983 Term, p. 249, sec. 13.1921. 

42.1323  Jurisdiction not defeated by 
illegality of means by which 
juvenile's presence secured 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-1, 
sec. 42.1322. 

42.1324  What constitutes delinquent act 

42.13241  Violation of dispositional 
order resulting from status 
offense 

 In Interest of V.G., 111 Wis. 2d 647, 331 N.W.2d 
632 (Ct. App. 1983): 1982 Term, p. 211, sec. 13.1321. 

42.1325  Need for personal appearance 
of juvenile to confer personal 
jurisdiction on juvenile court 

 State v. Black, 118 Wis. 2d 62, 346 N.W.2d 462 (Ct. 
App. 1984): 1983 Term, p. 249, sec. 13.1921. 

42.1326  Jurisdiction over member of 
Indian tribe in proceeding 
based on acts committed off-
reservation 

 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 
541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631. 
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42.1327  Exercise of jurisdiction while 
administrative review 
proceedings are pending under 
federal Individuals with 
Disabilities in Education Act 

 For cases dealing with this subject, see sec. 
42.1315. 

42.1328  Other jurisdictional matters 

42.13281  Provision divesting 
juvenile court of 
jurisdiction over traffic 
offenses 

 State v. Hart, 89 Wis. 2d 58, 277 N.W.2d 843 
(1979): 1978 Term, p. 129, sec. 12.111. 

42.133  Competency to proceed 

42.1331  Failure to observe mandatory 
time requirements at 
predispositional stages causes 
juvenile court to lose 
competency to exercise 
jurisdiction 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-1, 
sec. 42.1322. 

 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 
N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.3412. 

 In Interest of Jason B., 176 Wis. 2d 400, 500 
N.W.2d 384 (Ct. App. 1993): 1992 Term, p. 42-5, 
sec. 42.3312. 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311, and p. 42-7, sec. 42.412. 

42.1332  Failure to inform juvenile of 
right to judicial substitution at 
plea hearing does not deprive 
juvenile court of competency to 
exercise jurisdiction 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 
(Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941. 

42.1333  Competency to proceed while 
administrative review 
proceedings are pending under 
federal Individuals with 
Disabilities in Education Act 

 For cases dealing with this subject, see sec. 
42.1315. 

42.134  Other matters 

42.1341  Provision which, with state 
exceptions, vests "adult" court 
with jurisdiction over traffic 
and motor vehicle-related 
offenses committed by children 
sixteen years of age and older: 
constitutionality of this 
provision 

 For cases dealing with this subject, see sec. 
42.111. 

42.1342  Provision according courts of 
criminal jurisdiction exclusive 
original jurisdiction over child 
who is alleged to have violated 
Wis. Stat. §§ 940.20(1) or 946.43 
while placed in a secure 
correctional facility; "reverse 
waiver" proceedings 

42.13421  Constitutionality of this 
provision 

 For cases dealing with this subject, see sec. 
42.112. 

42.13422  Proceedings under this 
provision 

 For cases dealing with this subject, see sec. 
42.491. 
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42.14  Constitutional Rights Of Juvenile In 
Delinquency Proceeding 

42.141  In general 

 Schall v. Martin, 104 S. Ct. 2403 (1984): 1983 
Term, p. 242, sec. 13.14. 

 Bellotti v. Baird, 99 S. Ct. 3035 (1979): 1978 Term, 
p. 129, sec. 12.131. 

42.142  Right to counsel 

 For cases dealing with when the right to counsel 
attaches in a juvenile delinquency proceeding, see 
sec. 25.191. 

42.143  Requirement of proof beyond a 
reasonable doubt 

42.144  Double jeopardy 

 Illinois v. Vitale, 100 S. Ct. 2260 (1980): 1979 Term, 
p. 36, sec. 3.61. 

42.145  Right to jury trial 

42.1451  At fact-finding hearing 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361. 

42.1452  At responsibility hearing 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361. 

42.15  Other Matters 

42.151  Construction of children's code 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-3, 
sec. 42.141. 

 For cases dealing with the requirement that the 
best interest of the child must be the paramount 
consideration in construing the Children's Code, 
see sec. 42.1521. 

42.152  Paramount consideration is best 
interest of child 

42.1521  In construing children's code 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 In Interest of C.A.K., 154 Wis. 2d 612, 453 N.W.2d 
897 (1990): 1989 Term, p. 42-2, sec. 42.322. 

42.1522  In conducting proceedings 
under children's code 

 In Interest of F.E.W., 143 Wis. 2d 856, 422 N.W.2d 
893 (Ct. App. 1988): 1987 Term, p. 42-2, sec. 
42.3312. 

42.1523  Although court must give 
primary weight to child's 
interests, in waiving juvenile 
into adult court the court has 
discretion to consider public's 
best interests and order waiver 
even though it has concluded 
that child's best interests would 
be served by retaining 
jurisdiction 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

42.153  When juvenile delinquency 
proceeding commenced 

 In Interest of D.W.B., 158 Wis. 2d 398, 462 N.W.2d 
520 (1990): 1990 Term, p. 42-1, sec. 42.131. 

42.2  Procedures In, And Disposition Of, 
Juvenile Delinquency Proceeding 

42.21  Service Of Process 

42.211  Propriety of serving state juvenile 
delinquency petition by mail on 
Indian reservation 

 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 
541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631. 

42.22  Detention 

42.221  Taking juvenile into custody 

42.2211  In general 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 6, sec. 1.311. 
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42.2212  Authority of officer to take 
juvenile into custody for 
violation of municipal 
ordinance 

 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 
546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111. 

42.2213  Standards governing probable 
cause to arrest adult are 
applicable to determination 
whether taking juvenile into 
custody was lawful 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-3, 
sec. 42.3112. 

42.2214  Illegality of method of taking 
juvenile into custody does not 
deprive juvenile court of 
personal jurisdiction 

 For cases dealing with this subject, see sec. 
42.1323. 

42.222  Requirement that effort be made to 
release juvenile immediately to 
parent, guardian, or legal custodian 

42.2221  In general 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

42.2222  Requirement does not justify 
entry into home or room 
therein without consent or 
exigent circumstances to locate 
parent, guardian, legal 
custodian, or other person to 
whom juvenile may be released 

 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 
(Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431. 

42.223  Detention order issued to allow 
officers opportunity to interrogate 
juvenile on unrelated crime 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 242, sec. 13.1512. 

42.224  No statutory or sixth amendment 
right to counsel at interrogation 
during detention 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411; p. 2-15, sec. 
2.162. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 242, sec. 13.1513. 

42.225  Preventive detention 

 Schall v. Martin, 104 S. Ct. 2403 (1984): 1983 
Term, p. 243, sec. 13.1514. 

42.226  Statutory requirements relating to 
interrogation during detention not 
applicable outside Wisconsin 

 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 
(Ct. App. 1990): 1989 Term, p. 20-7, sec. 20.851. 

42.227  No requirement that juvenile waive 
right to counsel before court as 
prerequisite to interrogation during 
detention 

 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 
(1995): 1994 Term, p. 2-7, sec. 2.1411; p. 2-15, sec. 
2.162. 

42.228  Detention hearing 

42.2281  Timeliness of hearing 

 In Interest of Curtis W., 192 Wis. 2d 719, 531 
N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, 
sec. 42.5521. 

42.23  Intake Procedures And Referral To 
District Attorney 

42.231  Intake interview 

42.2311  Need to inform juvenile of 
possibility of waiver to adult 
court 

 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 
(Ct. App. 1984): 1984 Term, p. 214, sec. 13.1511. 

42.232  Initial screening by intake worker 
to determine jurisdiction and best 
interest of child 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 
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42.233  Recommendation that petition be 
filed 

42.2331  Requirement that 
recommendation be made 
within forty days of referral 

 For cases dealing with this subject, see sec. 
42.23411. 

42.234  Referral to district attorney 

42.2341  Time for making referral 

42.23411  Requirement that referral 
to district attorney be made 
within forty days of intake 
worker's receipt of referral 
information 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

 J.L.W. v. Waukesha County, 143 Wis. 2d 126, 420 
N.W.2d 398 (Ct. App. 1988): 1987 Term, p. 42-1, 
sec. 42.3211. 

42.23412  Time for making referral 
does not begin to run until 
intake worker has 
information that would 
enable a reasonable 
juvenile intake worker to 
evaluate the appropriate 
disposition of case 

 In Interest of J.W.T., 159 Wis. 2d 754, 465 N.W.2d 
520 (Ct. App. 1990): 1990 Term, p. 42-2, sec. 
42.3411. 

42.2342  Only request, not 
recommendation, that petition 
be filed is necessary for referral 
to district attorney 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 

42.2343  Determining when necessary 
request for filing of petition 
exists 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 

42.24  Petition 

42.241  Nature and purpose in general 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-1, 
sec. 42.1322. 

42.242  Venue of petition 

 For cases dealing with this subject, see sec. 
42.291. 

42.243  Principles that govern sufficiency 
of criminal complaints govern 
sufficiency of petition in juvenile 
court proceeding 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.332. 

42.244  Petition is critical procedure for 
acquiring personal jurisdiction 
over juvenile 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-1, 
sec. 42.1322. 

42.245  Requirement that petition be filed 
within twenty days after intake 
worker's recommendation filed 

42.2451  In general 

 In Interest of C.A.K., 154 Wis. 2d 612, 453 N.W.2d 
897 (1990): 1989 Term, p. 42-2, sec. 42.322. 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

 In Interest of C.A.K., 147 Wis. 2d 713, 433 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 42-1, sec. 42.312. 
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 In Interest of F.E.W., 143 Wis. 2d 856, 422 N.W.2d 
893 (Ct. App. 1988): 1987 Term, p. 42-2, sec. 
42.3312. 

42.2452  When "good cause" exists to 
extend time limitation on filing 
petition 

 In Interest of Jason B., 176 Wis. 2d 400, 500 
N.W.2d 384 (Ct. App. 1993): 1992 Term, p. 42-5, 
sec. 42.3312. 

 In Interest of F.E.W., 143 Wis. 2d 856, 422 N.W.2d 
893 (Ct. App. 1988): 1987 Term, p. 42-2, sec. 
42.3312. 

42.2453  When district attorney in 
county of crime to which initial 
referral made, refers case to 
district attorney in county of 
juvenile's residence 

 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 
(Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412. 

42.246  Timely filing of petition necessary 
to confer jurisdiction on juvenile 
court 

 For cases dealing with this subject, see sec. 
42.1313. 

42.247  Remedy for failure to file petition 
timely 

 In Interest of C.A.K., 154 Wis. 2d 612, 453 N.W.2d 
897 (1990): 1989 Term, p. 42-2, sec. 42.322. 

 In Interest of Jason B., 176 Wis. 2d 400, 500 
N.W.2d 384 (Ct. App. 1993): 1992 Term, p. 42-5, 
sec. 42.3312. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

 In Interest of C.A.K., 147 Wis. 2d 713, 433 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 42-1, sec. 42.312. 

42.25  Prehearing Procedures 

42.251  Discovery 

42.252  Demand for jury trial 

42.2521  Withdrawal of demand 

42.25211  Need for personal 
withdrawal by juvenile 

 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 
693 (1985): 1984 Term, p. 214, sec. 13.1521. 

42.253  Juvenile's incompetency 

42.2531  Effect of incompetency 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.151. 

42.254  Mental status examination 

 For cases dealing with the protection offered by 
the privilege against self-incrimination during a 
juvenile mental status examination, see sec. 24.491. 

42.255  Plea hearing 

42.2551  Timeliness of hearing 

42.25511  In general 

 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 
N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.3412. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

42.25512  Tolling of time 
requirements 

 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 
N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.3412. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

42.2552  Authority of court 
commissioner to conduct plea 
hearing 

 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 
N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.3412. 

42.2553  Requirement that juvenile be 
informed of rights (e.g., right to 
substitution of judge) 
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42.25531  Failure to inform juvenile 
of rights does not deprive 
juvenile court of 
jurisdiction to proceed 

 For cases dealing with this subject, see sec. 
42.1332. 

42.25532  Dismissal required if 
juvenile makes showing of 
violation of requirement 
and alleges lack of 
knowledge of rights and 
state fails to meet burden 
to demonstrate otherwise 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

42.256  Joinder of petitions 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

42.257  Informal disposition 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 

42.26  Adjudication (Fact-Finding) Hearing 

42.261  Purpose of hearing 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.262  Timeliness of hearing 

 In Matter of J.R., 152 Wis. 2d 598, 449 N.W.2d 52 
(Ct. App. 1989): 1989 Term, p. 42-3, sec. 42.331. 

42.263  Persons that may properly be 
permitted to attend hearing 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

42.27  Responsibility Hearing 

42.271  No right to jury trial 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361. 

42.28  Disposition 

42.281  Procedures in making initial 
disposition 

42.2811  Time for holding hearing 

42.28111  In general 

 In Interest of R.H., 150 Wis. 2d 432, 441 N.W.2d 
233 (1989): 1988 Term, p. 42-2, sec. 42.4112. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, 
sec. 42.4111. 

 In Interest of R.H., 147 Wis. 2d 22, 433 N.W.2d 16 
(Ct. App. 1988): 1988 Term, p. 42-2, sec. 42.4112. 

42.28112  Time does not begin 
running until court decides 
juvenile's motion to set 
aside verdict 

 In Interest of C.M.L., 157 Wis. 2d 152, 458 N.W.2d 
573 (Ct. App. 1990): 1990 Term, p. 42-4, sec. 
42.4111. 

42.28113  Time periods to be 
excluded in computing 
time requirements 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, 
sec. 42.4111. 

42.28114  Effect of failure to hold 
timely hearing 

 In Interest of R.H., 150 Wis. 2d 432, 441 N.W.2d 
233 (1989): 1988 Term, p. 42-2, sec. 42.4112. 

 In Interest of C.M.L., 157 Wis. 2d 152, 458 N.W.2d 
573 (Ct. App. 1990): 1990 Term, p. 42-5, sec. 
42.4112. 

 In Interest of R.H., 147 Wis. 2d 22, 433 N.W.2d 16 
(Ct. App. 1988): 1988 Term, p. 42-2, sec. 42.4112. 

42.2812  Parties that may be permitted 
to attend dispositional hearing 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, 
sec. 42.412. 

http://www.wicourts.gov/html/ca/96/96-2328.htm�
http://www.wicourts.gov/html/sc/96/96-3148.htm�


42-9 

42.2813  Requirement that dispositional 
order contain statement of 
conditions with which child is 
required to comply 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412. 

42.2814  Requirement that judge explain 
at dispositional hearing 
conditions with which child 
expected to comply 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412. 

42.282  Disposition when juvenile reaches 
age eighteen before admitting facts 
or before adjudication if facts 
denied 

42.2821  Court may waive jurisdiction 
even though waiver petition 
was not filed before juvenile's 
plea 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶11-12. 

 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 
106 (Ct. App. 1990): 1990 Term, p. 42-10, sec. 
42.5411. 

42.283  Particular dispositions 

42.2831  Restitution 

42.28311  For particular losses: 
property loss 

 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 
750 (Ct. App. 1986): 1986 Term, p. 252, sec. 13.1611. 

 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 
127 (Ct. App. 1982): 1982 Term, p. 211, sec. 13.1611. 

42.28312  For particular losses: lost 
wages 

 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 
750 (Ct. App. 1986): 1986 Term, p. 252, sec. 13.1612. 

42.28313  May be ordered on charge 
which has been dismissed 
but read in 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 42-5, sec. 42.4311. 

 In Interest of R.W.S., 156 Wis. 2d 526, 457 N.W.2d 
498 (Ct. App. 1990): 1989 Term, p. 42-5, sec. 
42.4221. 

42.28314  May be ordered paid to an 
insurance company 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 42-5, sec. 42.4311. 

 In Interest of R.W.S., 156 Wis. 2d 526, 457 N.W.2d 
498 (Ct. App. 1990): 1989 Term, p. 42-5, sec. 
42.4221. 

42.2832  Transfer of custody 

42.28321  Requirement that transfer 
of custody from parent be 
least drastic alternative 

 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 
601 (Ct. App. 1981): 1980 Term, p. 147, sec. 13.161. 

42.28322  Transfer of custody to 
department for placement 
in secured correctional 
facility: requirement of 
finding that juvenile is 
"danger to the public" 

 In Interest of V.L.H., 98 Wis. 2d 430, 297 N.W.2d 
23 (1980): 1980 Term, p. 148, sec. 13.1621. 

 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 
601 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.1621. 

42.28323  Transfer of custody to 
department for placement 
in secured correctional 
facility: may be made for 
violation of statute 
forbidding minor to go 
armed with a pistol 

 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 
494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 
42.4211. 

42.2833  Secure detention 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 217, sec. 13.191. 
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42.2834  Conditions of supervision 

42.28341  Condition of supervision 
need not relate to offense 
for which juvenile is found 
delinquent 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, 
sec. 42.4212. 

42.28342  Requiring juvenile to 
submit to blood test to 
determine whether he is 
father of sister's child 

 In Interest of James P., 180 Wis. 2d 677, 510 
N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, 
sec. 42.4212. 

42.284  Appropriateness of disposition in 
particular cases 

 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 
601 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.163. 

42.285  Enforcement of dispositional order; 
imposition of sanctions for 
violation of conditions of 
dispositional order 

42.2851  Constitutionality 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 42-7, sec. 42.441. 

42.2852  Prerequisites 

42.28521  Hearing at which child is 
entitled to be represented 
by counsel and to present 
evidence 

 In Interest of Jason R.N., 201 Wis. 2d 646, 549 
N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, 
sec. 42.4411. 

42.28522  Requirement that 
dispositional order contain 
statement of conditions 
with which child is 
required to comply 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412. 

42.28523  Requirement that judge 
explain at dispositional 
hearing conditions with 
which child expected to 
comply 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412. 

42.28524  Requirement that judge 
make findings of fact at 
hearing before sanctions 
imposed 

 In Interest of Jason R.N., 201 Wis. 2d 646, 549 
N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, 
sec. 42.4411. 

42.2853  Placement in secured detention 

42.28531  In general 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412. 

42.28532  Before imposing secure 
detention sanction for 
violation of conditions of 
dispositional order, court 
not required to conclude 
that compliance with 
dispositional order could 
not be obtained through 
means other than secure 
detention 

 In Interest of Jason R.N., 201 Wis. 2d 646, 549 
N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, 
sec. 42.4411. 

42.28533  Compliance with steps 
outlined in Wis. Stat. § 
118.16(5) is not prerequisite 
to imposition of sanctions 
for truancy in violation of a 
dispositional order 

 In Interest of Jason R.N., 201 Wis. 2d 646, 549 
N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, 
sec. 42.4411. 
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42.28534  Sanction of secured 
detention for 10 days can 
only be meted out per 
incident, rather than per 
condition violation:  in 
general 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶1-26. 

42.28535  Sanction of secured 
detention for 10 days can 
only be meted out per 
incident, rather than per 
condition violation:  
determining what 
constitutes "incident" 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶1-26. 

42.2854  Use of contempt power and 
remedies, including 
incarceration in secure 
detention facility, to remedy or 
punish violation of juvenile 
dispositional order 

 For cases dealing with this subject, see sec. 42.43. 

42.2855  Determining whether 
imposition of sanctions for 
violation of conditions of 
dispositional order constitutes 
punishment 

 In Interest of Craig S.G., 209 Wis. 2d 65, 561 
N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, 
sec. 29.788. 

42.286  Extension of dispositional order 

42.2861  In general 

 In Interest of R.E.H., 101 Wis. 2d 647, 305 N.W.2d 
162 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.165. 

42.2862  Temporary thirty-day extension 
pending hearing 

 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 
762 (1982): 1982 Term, p. 212, sec. 13.1631. 

42.2863  No need for finding of 
dangerousness 

 In Interest of R.E.H., 101 Wis. 2d 647, 305 N.W.2d 
162 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.165. 

42.2864  Extension of dispositional 
order after juvenile reaches 
eighteenth birthday 

 In Interest of W.P., 153 Wis. 2d 50, 449 N.W.2d 
615 (1990): 1989 Term, p. 42-6, sec. 42.441. 

42.287  Revocation of supervision 

42.2871  Requirement of notice of 
grounds for revocation 

 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 
853 (1980): 1979 Term, p. 165, sec. 12.1331. 

42.2872  Sufficiency of evidence to 
support revocation 

 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 
853 (1980): 1979 Term, p. 166, sec. 12.1332. 

42.2873  Waiver of right to contest 
revocation 

 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 
853 (1980): 1979 Term, p. 166, sec. 12.1333. 

42.288  Appellate challenge to commitment 

42.2881  Effect of release on challenge to 
commitment 

 In Interest of V.L.H., 98 Wis. 2d 430, 297 N.W.2d 
23 (1980): 1980 Term, p. 115, sec. 10.51. 

42.289  Other matters 

42.2891  Nature and administration of 
disposition in delinquency 
proceeding in general 

 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 
494 (Ct. App. 1990): 1989 Term, p. 42-6, sec. 42.451. 

42.2892  Applicability of children's code 
amendment to those committed 
to department before effective 
date of amendment 

 State ex rel. State Public Defender v. Percy, 97 Wis. 
2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, 
p. 165, sec. 12.131. 
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42.2893  Use of immunized testimony at 
dispositional hearing 

 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 
(Ct. App. 1979): 1978 Term, p. 129, sec. 12.141. 

42.2894  Effect of failure to comply with 
procedural requirements 

42.28941  Requirement of timely 
hearing 

 For cases dealing with this subject, see sec. 
42.28114. 

42.28942  Requirement that 
dispositional order contain 
statement of conditions 
with which child is 
required to comply 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412. 

42.28943  Requirement that judge 
explain at dispositional 
hearing conditions with 
which child expected to 
comply 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412. 

42.2895  Determining maximum term of 
imprisonment to which 
juvenile may be committed 
under Federal Juvenile 
Delinquency Act 

 United States v. R.L.C., 112 S. Ct. 1329 (1992): 1991 
Term, p. 42-3, sec. 42.411. 

42.2896  Juvenile's right to credit for 
pretrial time spent in secure 
detention towards the 
subsequent disposition order 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

42.29  Other Matters 

42.291  Venue 

42.2911  In general 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.2912  Determining venue 

42.29121  Where juvenile "resides" 
refers to domicile 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.29122  Juvenile's residence (i.e., 
domicile) or presence to be 
determined at time of 
filing of petition 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.29123  Venue in proceeding for 
acts committed by member 
of Indian tribe off-
reservation 

 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 
541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631. 

42.2913  Burden of proof on question of 
venue 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.2914  Effect of insufficiency of proof 
of venue 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.2915  Waiver of venue issue 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.292  Delays, continuances, and 
extensions 

42.2921  Continuance statute not 
applicable until petition filed 

 J.L.W. v. Waukesha County, 143 Wis. 2d 126, 420 
N.W.2d 398 (Ct. App. 1988): 1987 Term, p. 42-1, 
sec. 42.3211. 

42.293  Criminal procedures not applicable 

http://www.wicourts.gov/html/sc/96/96-3148.htm�
http://www.wicourts.gov/html/sc/96/96-3148.htm�
http://www.wicourts.gov/html/sc/96/96-3148.htm�
http://www.wicourts.gov/html/sc/96/96-3148.htm�
http://www.wicourts.gov/html/sc/96/96-3148.htm�
http://www.wicourts.gov/html/sc/96/96-3148.htm�


42-13 

 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 
750 (Ct. App. 1986): 1986 Term, p. 252, sec. 13.151. 

42.294  Comparison between delinquency 
proceedings and CHIPS 
proceedings 

 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 
(Ct. App. 1981): 1980 Term, p. 147, sec. 13.15. 

42.295  Juvenile's right to invoke 
exclusionary rule 

 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 
280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 129, 
sec. 12.132. 

42.296  Disclosure of name or other 
identifying information of juvenile 
offender 

 For cases dealing with this subject, see sec. 
42.493. 

42.3  Waiver Of Juvenile Court Jurisdiction 

42.31  Two Requirements: Presence Of 
Criteria For Waiver And Prosecutive 
Merit 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶26. 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 243, sec. 13.171. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 214, sec. 13.1741. 

 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 
508 (Ct. App. 1983): 1983 Term, p. 244, sec. 13.171. 

 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1741. 

42.32  Criteria For Waiver 

42.321  In general 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶27. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-8, sec. 42.5222. 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.1722. 

42.322  Factors to be considered 

42.3221  In general 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

42.3222  Adequacy of alternatives to 
waiver 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 
42.5511. 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.1722. 

42.3223  Seriousness of offense 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.1722. 

42.3224  Interest of public 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

42.3225  Best interests of child 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

42.3226  Whether child is mentally ill 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-8, sec. 42.5222. 

42.323  Propriety of considering probable 
disposition in adult court 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 
42.5511. 

42.324  Need for testimony 
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 For cases dealing with this subject, see sec. 
42.3532. 

42.325  Sufficiency of showing 

 State ex rel. TDD v. Circuit Court for Racine 
County, 91 Wis. 2d 231, 280 N.W.2d 264 (1979): 
1978 Term, p. 130, sec. 12.152. 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 
42.5511. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 213, sec. 13.1724. 

 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 
133 (Ct. App. 1981): 1980 Term, p. 150, sec. 13.176. 

42.33  Prosecutive Merit 

42.331  What constitutes prosecutive merit 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 244, sec. 13.1731. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 214, sec. 13.1731. 

 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1731. 

 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 
133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.1711. 

42.332  Need for evidentiary hearing (i.e., 
testimony and other evidence) 

 For cases dealing with this subject, see sec. 
42.3532. 

42.333  Right to discovery prior to 
prosecutive merit determination 

 For cases dealing with this subject, see sec. 42.36. 

42.334  Must be based on trustworthy 
evidence 

 For cases dealing with this subject, see sec. 
42.3572. 

42.335  Sufficiency of showing 

 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 
508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 177, sec. 12.2121 
and p. 189, sec. 12.511. 

 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 
133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.1712. 

42.34  Waiver Petition 

42.341  Timeliness of petition 

42.3411  Petition may be filed after plea 
if juvenile reaches age eighteen 
without an adjudication of 
delinquency petition 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶11-12. 

 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 
106 (Ct. App. 1990): 1990 Term, p. 42-10, sec. 
42.5411. 

42.342  Must contain statement of facts 
supporting waiver 

 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 
266 (1985): 1985 Term, p. 201, sec. 13.1751. 

 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 
562 (Ct. App. 1987): 1986 Term, p. 252, sec. 13.1742. 

42.35  Procedures And Requirements In 
Finding Grounds For Waiver And 
Prosecutive Merit 

42.351  In general 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶23-27. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-8, sec. 42.5222. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 214, sec. 13.1741. 

 State ex rel. TDD v. Circuit Court for Racine 
County, 91 Wis. 2d 231, 280 N.W.2d 264 (1979): 
1978 Term, p. 130, sec. 12.1511. 

 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 
287 (Ct. App. 1985): 1984 Term, p. 215, sec. 13.1741. 
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 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 
508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742. 

 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1741. 

42.352  Rights prior to hearing 

42.3521  Psychiatric examination 

 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 
562 (Ct. App. 1987): 1986 Term, p. 253, sec. 13.1744. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 216, sec. 13.1744. 

42.3522  Discovery 

 For cases dealing with this subject, see sec. 42.36. 

42.353  Evidentiary matters 

42.3531  Rules of evidence not 
applicable 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-12, sec. 42.582. 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 134, sec. 5.952. 

42.3532  Need for evidentiary hearing 
(i.e., testimony and other 
evidence) 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 244, sec. 13.1742. 

 In Interest of J.G., 119 Wis. 2d 748, 350 N.W.2d 
668 (1984): 1983 Term, p. 245, sec. 13.1742. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 214, sec. 13.1742. 

 State ex rel. TDD v. Circuit Court for Racine 
County, 91 Wis. 2d 231, 280 N.W.2d 264 (1979): 
1978 Term, p. 130, sec. 12.1512. 

 In Interest of Curtis W., 192 Wis. 2d 719, 531 
N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, 
sec. 42.5521. 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 
42.5511. 

 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 
508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742. 

 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 
850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1742. 

42.3533  Use of statements made as part 
of required mental examination 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 200, sec. 13.1744. 

42.3534  Consideration of information 
not included in waiver petition 

 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 
562 (Ct. App. 1987): 1986 Term, p. 252, sec. 13.1742. 

42.3535  Consideration of hearsay 
evidence 

 For cases dealing with this subject, see sec. 
42.3573. 

42.3536  Use of oral communications 
intercepted in violation of Wis. 
Stat. § 968.27-.31 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-12, sec. 42.582. 

42.354  Burden and standard of proof 

 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 
287 (Ct. App. 1985): 1984 Term, p. 215, sec. 13.1741. 

42.355  Matters court need not consider 

42.3551  Civil commitment petition 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.1722. 

42.3552  Suppression motion 

 In Interest of J.G., 119 Wis. 2d 748, 350 N.W.2d 
668 (1984): 1983 Term, p. 245, sec. 13.1742. 

 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 
508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742. 

 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 
133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.172. 

42.356  Matters court may consider 
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42.3561  Available treatment program 
within adult correctional 
system 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-11, sec. 42.5531. 

42.357  Findings and decision 

42.3571  Trial court's duty to set forth 
reasons for waiver 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-8, sec. 42.5222. 

 In Interest of Curtis W., 192 Wis. 2d 719, 531 
N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, 
sec. 42.5521. 

 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323. 

 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 
287 (Ct. App. 1985): 1984 Term, p. 215, sec. 13.1741. 

42.3572  Must be based on reliable 
evidence 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 244, sec. 13.1742. 

 In Interest of J.G., 119 Wis. 2d 748, 350 N.W.2d 
668 (1984): 1983 Term, p. 245, sec. 13.1742. 

 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 
562 (Ct. App. 1987): 1986 Term, p. 253, sec. 13.1743. 

 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 
508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 214, sec. 13.1734. 

 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 
133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.173. 

42.3573  May be based on hearsay 
evidence 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 244, sec. 13.1742. 

 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 
508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742. 

 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 
133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.174. 

42.3574  Need for findings on each 
criterion for waiver 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 
42.5511. 

42.3575  Need not resolve all criteria 
against juvenile to order waiver 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 
42.5511. 

42.3576  May not deny waiver based on 
speculation about probable 
disposition in adult court 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-4, sec. 
42.5513. 

42.3577  Although court must give 
primary weight to child's 
interests, in waiving juvenile 
into adult court the court has 
discretion to consider public's 
best interests and order waiver 
even though it has concluded 
that child's best interests would 
be served by retaining 
jurisdiction 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

42.358  Other procedures and requirements 

42.3581  Need for timely disposition of 
waiver petition 

 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 
562 (Ct. App. 1987): 1986 Term, p. 253, sec. 13.1745. 

42.3582  No need for separate hearing 
on reliability of evidence 

 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 
133 (Ct. App. 1981): 1980 Term, p. 150, sec. 13.175. 

42.3583  Stay of plea hearing after 
waiver denied 
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 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.581. 

42.36  Discovery In Waiver Proceeding 

42.361  In general 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 201, sec. 13.1762. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 215, sec. 13.1743. 

42.362  When in camera inspection 
required to determine whether 
state complied with discovery order 

 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 
385 (Ct. App. 1985): 1985 Term, p. 201, sec. 13.1762. 

42.37  Waiver Of Right To Contest Waiver 

 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 
(1984): 1983 Term, p. 247, sec. 13.176. 

 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 
329 (1982): 1982 Term, p. 216, sec. 13.175. 

42.38  Appellate Review Of Waiver Decision 

42.381  Appealability of order waiving 
jurisdiction by permissive appeal 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶45. 

 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 
288 N.W.2d 125 (1980): 1979 Term, p. 166, sec. 
12.141. 

 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 
292 N.W.2d 114 (1980): 1979 Term, p. 166, sec. 
12.141. 

 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 
282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 42-8, sec. 42.5822. 

42.382  Stay of plea hearing pending state's 
appeal of denial of waiver 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.581. 

42.383  Standard of review 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 11-12, sec. 11.621, and p. 
42-8, sec. 42.5222. 

 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 
189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632. 

 In Interest of Curtis W., 192 Wis. 2d 719, 531 
N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, 
sec. 42.5521. 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 
327 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.582. 

42.384  Determining when error committed 
by juvenile court in waiver 
proceeding harmless 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 42-12, sec. 42.582. 

42.385  Appellate review of waiver 
decision on appeal from final 
criminal court judgment of 
conviction 

42.3851  In general 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶46. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 42-8, sec. 42.5822. 

42.3852  When juvenile waiver order 
appealed earlier and affirmed 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 42-8, sec. 42.5822. 

42.39  Other Matters 

42.391  Authority and/or jurisdiction to 
waive jurisdiction over juvenile 

42.3911  In general 

 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 
303 (1989): 1988 Term, p. 42-4, sec. 42.5111. 
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42.3912  When juvenile reaches 
eighteenth birthday 

 In Interest of T.D.P., 109 Wis. 2d 495, 326 N.W.2d 
741 (1982): 1982 Term, p. 217, sec. 13.176. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 42-4, sec. 42.5112. 

42.3913  Timely filing of delinquency 
petition necessary to confer 
jurisdiction over waiver 
proceeding 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

42.3914  Effect of failure to hold timely 
detention hearing on 
jurisdiction 

 In Interest of Curtis W., 192 Wis. 2d 719, 531 
N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, 
sec. 42.5521. 

42.392  Limitations on charges brought in 
criminal court after juvenile court 
waives jurisdiction 

42.3921  In general 

 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 
(Ct. App. 1984): 1984 Term, p. 160, sec. 9.1241. 

42.3922  When fourteen or fifteen year 
old is alleged to have violated 
secs. 940.01 or 940.02 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 42-7, sec. 42.5211. 

42.393  No need to file juvenile court 
waiver order in adult court to 
confer jurisdiction on criminal 
court 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, sec. 
13.1752. 

42.394  Effect of defects in waiver 
proceeding on jurisdiction of 
criminal court 

 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 
(Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323. 

 State v. Lewandowski, 122 Wis. 2d 759, 364 
N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, sec. 
13.1753. 

42.395  Reconsideration of waiver decision 

42.3951  Juvenile court has jurisdiction 
to reconsider waiver decision 
until criminal complaint filed 
in criminal court 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶1-57. 

42.3952  Juvenile court has no 
jurisdiction to reconsider 
waiver decision after criminal 
complaint filed in criminal 
court 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶1-57. 

42.3953  Criminal court has no 
jurisdiction to reconsider 
juvenile court's waiver decision 
or to return juvenile to juvenile 
court by reverse waiver 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶42-43. 

42.3954  Means by which juvenile may 
seek review of waiver decision 
after criminal complaint filed 
in criminal court and criminal 
court thereby assumes 
jurisdiction 

42.39541  Interlocutory appeal 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶1-57. 

 For cases dealing generally with appellate 
review of a waiver decision by interlocutory 
appeal, see sec. 42.38. 
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42.39542  If juvenile has compelling 
new grounds bearing on 
waiver, he or she may file 
motion in criminal court 
asking that court to 
relinquish jurisdiction to 
juvenile court 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶1-57. 

42.396  Until criminal complaint is filed in 
criminal court, juvenile court 
retains jurisdiction over case 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶35. 

42.397  Juvenile court loses jurisdiction 
over case when complaint filed in 
criminal court and criminal court 
thereby assumes jurisdiction over 
case 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶21-33. 

42.398  Other matters 

42.3981  Effect of juvenile court's 
erroneous belief that it could 
not commit juvenile to private 
facility 

 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 
287 (Ct. App. 1985): 1984 Term, p. 216, sec. 13.1754. 

42.3982  Convictions obtained in adult 
court after waiver of juvenile 
court jurisdiction may be used 
to establish defendant's 
repeater status 

 For cases dealing with this subject, see sec. 
31.62965. 

42.3983  Purpose of waiver hearing 

 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 
303 (1989): 1988 Term, p. 42-4, sec. 42.512. 

42.3984  Juvenile has constitutional 
right to waiver hearing 

 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 
316 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.591. 

42.3985  Although court must give 
primary weight to child's 
interests, in waiving juvenile 
into adult court the court has 
discretion to consider public's 
best interests and order waiver 
even though it has concluded 
that child's best interests would 
be served by retaining 
jurisdiction 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

42.3986  Waiver hearing is not part of 
delinquency proceeding 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-8, 
sec. 42.512. 

42.3987  Waiver petition may be filed 
after plea if juvenile reaches 
age eighteen without an 
adjudication of petition 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶11-12. 

 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 
106 (Ct. App. 1990): 1990 Term, p. 42-10, sec. 
42.5411. 

42.3988  Use of Wis. Stat. § 974.06 to 
attack juvenile waiver 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 42-8, sec. 42.591. 

42.4  Other Matters Relating To Juvenile 
Delinquency Proceeding 

42.41  Media Access To Delinquency 
Proceedings And Records 

 For cases dealing with this subject, see secs. 
42.46, 42.91, 46.16, and 46.42. 

42.42  Institution Of Criminal Proceedings 
After Child Reaches Age Of Majority 
For Act Committed While Minor 
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42.421  General rule: jurisdiction in 
criminal court cannot be 
maintained unless prosecution 
shows delay was not for purpose of 
avoiding juvenile court jurisdiction 

 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 
1998 Term, p. 42-1, sec. 42.423. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

 In Interest of D.W.B., 158 Wis. 2d 398, 462 N.W.2d 
520 (1990): 1990 Term, p. 42-12, sec. 42.611. 

 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 
303 (1989): 1988 Term, p. 42-5, sec. 42.612. 

 State v. Avery, 80 Wis. 2d 305, 259 N.W.2d 63 
(1977): 1977 Term, p. 87, sec. 12.11. 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 42-5, sec. 42.614. 

 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 
316 (Ct. App. 1987): 1987 Term, p. 42-6, sec. 42.631. 

 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 
(Ct. App. 1981): 1980 Term, p. 147, sec. 13.13. 

42.422  Negligent failure to bring charges 
while child is minor will not defeat 
criminal court jurisdiction 

 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 
1998 Term, p. 42-1, sec. 42.423. 

 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 
303 (1989): 1988 Term, p. 42-5, sec. 42.612. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 42-5, sec. 42.614. 

42.423  Where juvenile delinquency 
petition has been filed 

 In Interest of D.W.B., 158 Wis. 2d 398, 462 N.W.2d 
520 (1990): 1990 Term, p. 42-1, sec. 42.131. 

 State v. Black, 118 Wis. 2d 62, 346 N.W.2d 462 (Ct. 
App. 1984): 1983 Term, p. 249, sec. 13.1921. 

42.424  Adult court has jurisdiction to hold 
hearing into question of propriety 
of bringing charges in adult court 
after child reached eighteen 

 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 
303 (1989): 1988 Term, p. 42-5, sec. 42.613. 

42.425  Neither adult court or juvenile 
court has jurisdiction to consider 
waiver of juvenile court 
jurisdiction when petition filed 
after defendant reached eighteenth 
birthday 

 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 
316 (Ct. App. 1987): 1987 Term, p. 42-6, sec. 42.631. 

42.426  Adult court has jurisdiction over 
adult who committed crime when 
fifteen years of age or younger 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 12-2, sec. 12.421. 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 42-5, sec. 42.614. 

42.427  When evidentiary hearing required 
on defendant's allegation that state 
deliberately delayed charging him 
to avoid juvenile court jurisdiction 

 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 
1998 Term, p. 42-1, sec. 42.423. 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶20. 

42.428  Defendant waives right to enforce 
general rule by entry of guilty plea 
without requesting a Becker 
hearing 

 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424. 

42.429  Failure to comply with general rule 
is constitutional violation, not 
matter affecting court's subject-
matter jurisdiction 
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 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 
(Ct. App. 1999): 1998 Term, p. 42-6, 42.424. 

42.43  Use Of Contempt Power, Including 
Incarceration In Secure Detention 
Facility, For Violation Of Juvenile 
Dispositional Order 

42.431  Propriety of resort to contempt 
power to enforce juvenile 
dispositional order 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 217, sec. 13.191. 

 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 
N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 
13.1912. 

 In Interest of V.G., 111 Wis. 2d 647, 331 N.W.2d 
632 (Ct. App. 1983): 1982 Term, p. 211, sec. 13.1321. 

42.432  Required procedure for exercise of 
contempt power to enforce juvenile 
dispositional order 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 217, sec. 13.191. 

 T.J.N. v. Department of Social Services, 141 Wis. 2d 
838, 416 N.W.2d 632 (Ct. App. 1987): 1987 Term, p. 
42-5, sec. 42.621. 

 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 
N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 
13.1912. 

42.44  Expunction Of Juvenile Arrest Record 
When Delinquency Petition 
Subsequently Dismissed 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 
(1986): 1985 Term, p. 202, sec. 13.191. 

42.45  Differences Between Delinquency And 
CHIPS Proceedings Do Not Require 
Becker Hearing 

 For cases dealing with this subject, see sec. 
23.631. 

42.46  Confidentiality Of Juvenile Records 

42.461  General principles 

42.4611  In general 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

42.4612  Policies underlying 
confidentiality of juvenile 
records are not necessarily 
applicable in other contexts or 
proceedings 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783. 

42.462  Records of social services agencies 

42.4621  In ordering disclosure of 
records, juvenile court must 
exercise discretion 

 Rock County Department of Social Services v. 
DeLeu, 143 Wis. 2d 508, 422 N.W.2d 142 (Ct. App. 
1988): 1987 Term, p. 42-7, sec. 42.641. 

42.463  Records of juvenile court 

 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 
653 (1984): 1983 Term, p. 135, sec. 5.994. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523. 

 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 
319 (Ct. App. 1987): 1987 Term, p. 42-8, sec. 42.65. 

42.464  Records of police agencies 

 State ex rel. Herget v. Circuit Court, 84 Wis. 2d 435, 
267 N.W.2d 309 (1978): 1977 Term, p. 87, sec. 12.12. 

42.465  Related matters 

42.4651  Disclosure and/or publication 
of name or other identifying 
information of juvenile 
offender 

 For cases dealing with this subject, see sec. 
42.493. 
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42.4652  When defendant, in 
postconviction motion 
attacking sentence, contends 
that presentence report 
contained inaccurate 
information and submits 
confidential, sealed juvenile 
records to support that 
contention, trial court must 
review those records in camera 
before denying motion 

 For cases dealing with this subject, see sec. 
9.2394. 

42.47  Venue In Delinquency Proceeding 

 For cases dealing with this subject, see sec. 
42.291. 

42.48  Appellate Review Of Juvenile 
Delinquency Proceeding 

42.481  Public defender's right to be 
provided with juvenile court record 

 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 
329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 154, 
sec. 10.281. 

42.482  Review of factual determinations 

 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 
853 (1980): 1979 Term, p. 166, sec. 12.151. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, 
sec. 42.3311. 

42.483  Review of legal determinations 

42.4831  Determination whether 
juvenile court has jurisdiction 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

42.484  Appellate review of waiver 
decision 

 For cases dealing with this subject, see sec. 42.38. 

42.49  Other Matters 

42.491  Provision according courts of 
criminal jurisdiction exclusive 
original jurisdiction over child who 
is alleged to have violated Wis. 
Stat. §§ 940.20(1) or 946.43 while 
placed in a secure correctional 
facility; "reverse waiver" 
proceeding 

42.4911  Constitutionality of this 
provision 

 For cases dealing with this subject, see sec. 
42.112. 

42.4912  Burden of proof on question 
whether criminal court should 
retain jurisdiction 

 For cases dealing with this subject, see sec. 
6.4632. 

42.4913  Propriety of criminal court 
retention of jurisdiction in 
particular cases 

 For cases dealing with this subject, see sec. 
6.4633. 

42.4914  Appellate review of criminal 
court's decision to retain 
jurisdiction 

 For cases dealing with this subject, see sec. 
6.4634. 

42.492  Bar on criminal prosecution on 
same matter after "disposition" in 
juvenile court 

42.4921  In general 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 

42.4922  Does not bar criminal 
prosecution for criminal 
conduct considered in 
extending juvenile disposition 
or rescinding conditional 
release 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 
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42.493  Disclosure and/or publication of 
name or other identifying 
information of juvenile offender 

 Smith v. Daily Mail Publishing Co., 99 S. Ct. 2667 
(1979): 1978 Term, p. 134, sec. 12.74. 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

42.494  Criminal sentence may not be made 
consecutive to juvenile court 
disposition 

 For cases dealing with this subject, see sec. 
9.4213. 

42.495  Requiring parent to contribute 
toward expense of post-
adjudication services to child 

 In Interest of Julian C.P., 201 Wis. 2d 530, 549 
N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, 
sec. 42.683. 

 
Part B: Under Juvenile Justice Code 

(Wis. Stat. ch. 938) 
 

42.5  General Principles Relating To Juvenile 
Delinquency Proceeding 

42.51  Constitutionality Of Statutory 
Provisions Relating To Juvenile 
Delinquency 

42.511  Provision denying jury trial 

 For cases dealing with this subject, see sec. 
42.542. 

42.52  Nature And Purpose Of Juvenile 
Justice Code And Juvenile Delinquency 
Proceeding 

42.521  In general 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶36. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 In Interest of Terry T., 2002 WI App 81, 251 Wis. 
2d 462, 643 N.W.2d 175, 2001 Term WCA-309, at 
¶6. 

 In Interest of David L.W., 213 Wis. 2d 277, 570 
N.W.2d 582 (Ct. App. 1997): 1997 Term, p. 42-20, 
sec. 42.7211. 

42.53  Jurisdiction And Competency Of 
Juvenile Court 

42.531  Jurisdiction over delinquency 
proceeding 

42.5311  Failure to comply with time 
limits does not deprive court of 
jurisdiction or competency 

 For cases dealing with this subject, see sec. 
42.6951. 

42.532  Jurisdiction over juvenile 

42.5321  Failure to comply with time 
limits does not deprive court of 
jurisdiction or competency 

 For cases dealing with this subject, see sec. 
42.6951. 

42.5322  After dispositional order has 
expired 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶10. 

42.5323  Jurisdiction over member of 
Indian tribe in proceeding 
based on acts committed off-
reservation 

42.53231  In general 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 
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42.53232  When juvenile placed in 
custody off-reservation by 
tribal court pursuant to 
agreement with 
Department of Corrections 
under which tribal court 
retains jurisdiction over 
and custody of all Indian 
persons affected by tribal 
court's orders 

 For cases dealing with this subject, see sec. 
12.634. 

42.5324  How jurisdiction conferred 

42.53241  Jurisdiction conferred by 
petition and juvenile's 
physical appearance 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶23, 26. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶23-25. 

42.53242  Jurisdiction conferred by 
petition and notice to 
juvenile that delinquency 
proceedings have been 
commenced if notice given 
by service of petition that 
complies with statutory 
requirements 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶27. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶23-28. 

42.53243  Failure to follow statutory 
requirements for service 
defeats personal 
jurisdiction in the absence 
of physical presence 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶1, 12-27. 

42.53244  Jurisdiction may be 
acquired by appearance 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶23, 26. 

42.53245  Actual knowledge of 
pendency of action does 
not confer jurisdiction 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶27. 

42.5325  State has burden to establish 
jurisdiction 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶19. 

42.533  Competency to proceed 

42.54  Constitutional Rights Of Juvenile In 
Juvenile Delinquency Proceeding 

42.541  In general 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

42.542  Right to jury trial 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶8. 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶1. 

42.543  Right to counsel 

42.544  Requirement of proof beyond a 
reasonable doubt 

42.545  Right to advance notice of 
particular misconduct being 
charged 

 In Interest of Tawanna H., 223 Wis. 2d 572, 590 
N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, 
sec. 42.6412. 

42.546  Other rights 

42.6  Procedures In Juvenile Delinquency 
Proceeding 

42.61  Institution Of Proceeding 

42.611  Venue 
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 For cases dealing with this subject, see sec. 
42.691. 

42.612  Issuance and service of process (i.e., 
summons or notice) 

42.6121  Requirement that district 
attorney exercise due diligence 
in attempting to locate juvenile 
so that juvenile can be notified 
that petition has been filed 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶21. 

42.6122  Procedures when summoned or 
notified person (including 
juvenile) fail to appear at 
hearing 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶19. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶18-22. 

42.6123  Effect of failure to follow 
prescribed procedures for 
notifying juvenile that 
delinquency proceeding has 
been commenced 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶1, 12-27. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶23-28. 

42.613  Other matters 

42.62  Detention; Holding Juvenile In 
Custody 

42.621  Hearing for juvenile in custody 
(Wis. Stat. § 938.21) 

42.6211  Court's power to order petition 
dismissed and to refer matter to 
intake worker for deferred 
prosecution (Wis. Stat. § 
938.21(7)) 

42.62111  District attorney's consent 
to dismissal and referral 
not required 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶6. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶1-34. 

42.62112  Exercise of power not 
limited to juveniles in 
custody 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶11-25. 

42.62113  Exercise of power not 
limited to custody review 
hearing 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶11-25. 

42.63  Pre-Petition Procedures 

42.631  Receipt of jurisdictional 
information; intake inquiry and 
disposition by intake worker, 
including referral to district 
attorney (Wis. Stat. § 938.24) 

42.6311  Required notice to district 
attorney when deferred 
prosecution is entered into 

42.63111  Notice not required when 
court orders deferred 
prosecution under Wis. 
Stat. § 938.21(7) 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶33. 

42.632  Deferred prosecution (Wis. Stat. § 
938.245) 

42.6321  Termination of deferred 
prosecution agreement by 
district attorney's filing of 
delinquency petition within 20 
days of receipt of notice of 
agreement (Wis. Stat. § 
938.245(6) 
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42.63211  District attorney has no 
right to file delinquency 
petition in order to 
terminate agreement when 
court has ordered 
agreement under Wis. Stat. 
§ 938.21(7) 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶26-34. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶1-34. 

42.64  Petition 

42.641  Venue 

 For cases dealing with this subject, see sec. 
42.691. 

42.642  Sufficiency of allegations 

42.6421  In general 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶26-27. 

42.6422  Principles that govern 
sufficiency of criminal 
complaints govern sufficiency 
of petition in juvenile court 
proceeding 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶26. 

42.643  Amendment of petition 

42.6431  In general 

 In Interest of Tawanna H., 223 Wis. 2d 572, 590 
N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, 
sec. 42.6412. 

42.6432  At trial, to conform to proof 

 In Interest of Tawanna H., 223 Wis. 2d 572, 590 
N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, 
sec. 42.6412. 

42.644  Petition is critical procedure for 
acquiring personal jurisdiction 
over juvenile 

42.6441  This is court of appeals' view 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶8, 25. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶23-28. 

42.6442  Supreme court holds that 
petition is critical, but not 
sufficient; subsequent 
compliance with statutory 
requirements for service is 
essential to confer personal 
jurisdiction absent physical 
appearance 

 For cases dealing with this subject, see sec. 
42.53243. 

42.645  Issuance of summons or notice 
after filing of petition 

 For cases dealing with this subject, see sec. 
42.612. 

42.65  Prehearing Procedures 

42.651  Discovery 

42.652  Juvenile's incompetency 

42.653  Mental status examination 

42.654  Other procedures 

42.66  Adjudication (Fact-Finding) Hearing 

42.661  Purpose of hearing 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.261. 

42.662  Juvenile has no right to jury trial 

 For cases dealing with this subject, see sec. 
42.542. 

42.663  Amendment of petition at hearing 
to conform to the proof 

 For cases dealing with this subject, see sec. 
42.6432. 

42.67  Responsibility Hearing 
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42.68  Dispositional Hearing 

 For cases dealing with this subject, see sec. 42.7. 

42.69  Other Matters 

42.691  Venue 

42.6911  In general 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.6912  Determining venue 

42.69121  Where juvenile "resides" 
refers to domicile 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.69122  Juvenile's residence (i.e., 
domicile) or presence to be 
determined at time of 
filing of petition 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.6913  Burden of proof on question of 
venue 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.6914  Effect of insufficiency of proof 
of venue 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.6915  Waiver of venue issue 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

42.692  Consent decree 

42.6921  In general 

 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 
2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at 
¶7. 

42.6922  Court may not vacate consent 
decree and continue 
proceedings to conclusion after 
consent decree has expired 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶63-67. 

 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 
2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at 
¶1. 

42.693  Delays, continuances and 
extensions 

42.6931  Failure to comply with time 
limits does not deprive court of 
jurisdiction or competency 

 For cases dealing with this subject, see sec. 
42.6951. 

42.6932  Exclusion of periods from time 
computations 

42.69321  Period attributable to court 
congestion or scheduling 

 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 
2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at 
¶13. 

42.6933  Waiver of failure to comply 
with time limit by failure to 
object 

 For cases dealing with this subject, see sec. 
42.6952. 

42.694  Court's power to order petition 
dismissed and to refer matter to 
intake worker for deferred 
prosecution (Wis. Stat. § 938.21(7)) 

 For cases dealing with this subject, see sec. 
42.6211. 

42.695  Failure to comply with time limits 

42.6951  Failure to comply with time 
limits does not deprive court of 
jurisdiction or competency 

42.69511  In general 
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 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶36, 60-66. 

 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 
2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at 
¶11. 

42.69512  For purposes of this rule, 
"time limits" does not 
include expiration of 
dispositional order 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶56, 61-66. 

42.6952  Waiver of failure to comply 
with time limit by failure to 
object 

42.69521  In general 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶36, 47, 55-59. 

 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 
2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at 
¶15. 

42.69522  Cannot waive expiration of 
dispositional order 

 For cases dealing with this subject, see sec. 
42.762. 

42.7  Disposition In Juvenile Delinquency 
Proceeding 

42.71  Making Initial Disposition 

42.711  General principles governing 
determination of initial disposition 

42.7111  In general 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶12-14. 

42.7112  Court's reasons for imposing 
particular disposition must 
appear in record 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶12-13. 

42.7113  Court not required to set forth 
specific reasons for each 
component of disposition 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶12-14. 

42.712  One-year limitation on 
dispositional order 

42.7121  When portion of dispositional 
order calling for confinement 
in secured correctional facility 
has been stayed, one-year 
limitation is not triggered until 
stay lifted 

 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 
2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶1-
16. 

42.713  Imposing sex offender reporting 
requirement 

 For cases dealing with this subject, see sec. 
42.963. 

42.714  Lifting stay of dispositional order 

42.7141  In general 

 In Interest of Andrew J.K., 2006 WI App 126, 293 
Wis. 2d 739, 718 N.W.2d 229, at ¶21-27. 

42.7142  Juvenile's avoiding lifting of 
stay by agreeing to disposition 
not authorized by juvenile 
justice code 

 In Interest of Andrew J.K., 2006 WI App 126, 293 
Wis. 2d 739, 718 N.W.2d 229, at ¶14-20. 

42.72  Particular Dispositions 

42.721  Placement in serious juvenile 
offender program 

42.7211  Offenses that juvenile must 
have committed to be eligible 
for placement in program 

 In Interest of David L.W., 213 Wis. 2d 277, 570 
N.W.2d 582 (Ct. App. 1997): 1997 Term, p. 42-20, 
sec. 42.7211. 
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42.7212  Placement in this program can 
only occur at original 
disposition; court has no 
authority, on motion to extend 
supervision or change 
placement, to order juvenile's 
placement in this program 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶11. 

 In Interest of Terry T., 2002 WI App 81, 251 Wis. 
2d 462, 643 N.W.2d 175, 2001 Term WCA-309, at 
¶1-17. 

42.722  Restitution 

42.7221  In general 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶1-12. 

42.7222  Cannot exceed amount juvenile 
can pay during period of 
supervision 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶1-12. 

42.7223  Conversion of restitution order 
to to civil judgment 

42.72231  Only unpaid amount of 
restitution, not unpaid 
amount of damage, may be 
converted to civil judgment 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶12. 

42.723  Transfer of custody 

42.724  Secure detention 

42.7241  In general 

42.7242  Court may stay execution of 
secure detention 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶7-11. 

42.7243  Juvenile's entitlement to credit 
for time previously spent in 
secure detention if time was in 
connection with course of 
conduct for which detention 
was imposed 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶15-16. 

42.725  Other disposition 

42.73  Stay of dispositional order; lifting stay 
of dispositional order 

42.731  Stay of dispositional order 

42.7311  In general 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶7. 

 In Interest of Andrew J.K., 2006 WI App 126, 293 
Wis. 2d 739, 718 N.W.2d 229, at ¶14-20. 

42.7312  Stay of dispositional order 
under Wis. Stat. § 938.34(16) 
does not trigger one-year 
limitation of Wis. Stat. § 
938.355(4) until stay is lifted 

 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 
2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶1-
16. 

42.7313  May court stay condition of 
dispositional order? 

42.73131  Court of appeals' answer: 
no 

 In Interest of Daniel T., 2003 WI App 200, 266 Wis. 
2d 1032, 670 N.W.2d 95, at ¶10. 

42.73132  Supreme court's answer: 
yes 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶11-41. 

42.7314  Court may stay entire order or 
just portion of order 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶7. 
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42.74  Appropriateness Of Disposition In 
Particular Case 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶1-14. 

42.75  Enforcement Of Dispositional Order; 
Imposition Of Sanctions For Violation 
Of Conditions Of Dispositional Order 

42.751  In general 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶9-11. 

42.752  Sanctions provided by Wis. Stat. § 
938.355 are not exclusive 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶9-11. 

42.753  Court may stay all or portion of 
dispositional order and then 
impose stayed order when 
dispositional order violated 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶9-11. 

42.76  Change In Placement; Revision Or 
Extension Of Dispositional Order 

42.761  Change in placement 

42.7611  Court has no authority, on 
motion to change placement, to 
order juvenile's placement in 
serious juvenile offender 
program 

 For cases dealing with this subject, see sec. 
42.7212. 

42.762  Revision of dispositional order 

42.7621  When dispositional order is 
revised to include a different 
dispositional alternative (e.g., 
confinement in a secured 
correctional facility) and a stay 
of that alternative, one-year 
limitation on dispositional 
order is not triggered until stay 
is lifted 

 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 
2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶1-
16. 

42.763  Extension of dispositional order 

42.7631  Temporary extension of order 
for thirty days 

42.76311  Cannot grant 30-day 
extension of dispositional 
order after dispositional 
order expires 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶1-75. 

42.76312  Temporary extension order 
cannot be granted by 
implication or inference or 
nunc pro tunc 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶40-45. 

42.7632  Court has no authority, on 
motion to extend dispositional 
order, to order juvenile's 
placement in serious juvenile 
offender program 

 For cases dealing with this subject, see sec. 
42.7212. 

42.7633  Cannot extend "original 
dispositional order" that 
expires after juvenile is 17 
years of age 

42.76331  In general 

 In Interest of Terry T., 2003 WI App 21, 259 Wis. 
2d 339, 657 N.W.2d 97, 2002 Term WCA-235, at ¶1-
13. 

42.76332  For purposes of this 
prohibition, first order 
placing juvenile in secure 
correctional facility is 
"original dispositional 
order" 

 In Interest of Terry T., 2003 WI App 21, 259 Wis. 
2d 339, 657 N.W.2d 97, 2002 Term WCA-235, at ¶1-
13. 
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42.77  Expiration of dispositional order 

42.771  Effect of in general 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶46, 48-54, 74. 

42.772  Expiration of dispositional order 
cannot be waived 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶47, 55-75. 

42.773  Temporary 30-day extension of 
dispositional order cannot be 
granted after dispositional order 
expires 

 For cases dealing with this subject, see sec. 
42.75311. 

42.78  Revocation Of Supervision 

42.79  Appellate Challenge To Disposition 

42.791  In general 

 In Interest of Richard J.D., 2006 WI App 242, 297 
Wis. 2d 20, 724 N.W.2d 665, at ¶5. 

42.792  Effect of defendant's absconding 
from residential treatment center in 
which he has been placed; 
dismissal of appeal when 
defendant absconds from 
residential treatment center in 
which he was placed 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-12, 
sec. 42.712. 

42.793  Appeal may not be pursued 
without juvenile's consent and 
authorization 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-13, 
sec. 42.713. 

42.8  Waiver Of Juvenile Court Jurisdiction; 
Original Adult Court Jurisdiction; Transfer 
Of Jurisdiction From Adult To Juvenile 
Court 

42.81  Waiver Of Juvenile Court Jurisdiction 

42.811  When waiver authorized 

42.8111  Juvenile who committed 
offense at age 14 for which he 
could not have been waived 
into adult court and who 
absconds after denying charges 
but before dispositional 
hearing, and who returns to 
court after reaching age 17, may 
be waived into adult court 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶1-17. 

42.8112  Fourteen-year-old child 
charged with kidnapping 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶23. 

42.812  Two requirements for waiver: 
presence of criteria for waiver and 
prosecutive merit 

42.8121  In general 

42.8122  Criteria for waiver 

42.81221  In general 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

42.81222  Factors to be considered 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

42.8123  Prosecutive merit 

42.813  Waiver petition 

42.8131  Timeliness of petition 

42.81311  Petition may be filed after 
plea if juvenile absconds 
and reaches age 17 without 
adjudication of 
delinquency petition 

 For cases dealing with this subject, see sec. 
42.8111. 
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42.814  Procedures and requirements in 
finding grounds for waiver and 
prosecutive merit 

42.8141  Trial court's duty to set forth 
reasons for waiver 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

42.815  Discovery in waiver proceeding 

42.816  Waiver of right to contest waiver 

42.817  Appellate review of waiver 
decision 

42.8171  Appealability of order waiving 
jurisdiction by permissive 
appeal 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶15. 

42.8172  Standard of review 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

42.818  Other matters 

42.8181  Delay in filing waiver petition 
until juvenile is older, thus 
making it more likely that 
waiver will be ordered 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶11. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶29-30. 

42.8182  Limitations on charges brought 
in criminal court after juvenile 
court waives jurisdiction 

42.81821  In general 

 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 
698 N.W.2d 823, at ¶23. 

42.82  Original Adult Court Jurisdiction 

42.821  In general 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

42.822  Imposing juvenile disposition in 
case where adult court had original 
jurisdiction over juvenile 

 For cases dealing with this subject, see sec. 
9.49989. 

42.83  Transfer Of Jurisdiction From Adult To 
Juvenile Court ("Reverse Waiver" 
Proceeding) 

 For cases dealing with this subject, see sec. 6.463. 

42.9  Other Matters Relating To Juvenile 
Delinquency Proceeding 

42.91  Media Access To Delinquency 
Proceeding And Records 

 For cases dealing with this subject, see secs. 
42.46, 42.93, 46.16, and 46.42. 

42.92  Institution Of Criminal Proceedings 
After Child Reaches Age Of Majority 
For Act Committed While Minor 

 For cases dealing with this subject under the 
Children's Code (chapter 48, Stats), see sec. 42.42. 

42.921  General rule: jurisdiction in 
criminal court cannot be 
maintained unless prosecution 
shows delay was not for purpose of 
avoiding juvenile court jurisdiction 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶11. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶29-30. 

 For cases dealing with this subject under the 
Children's Code, see sec. 42.421. 

42.922  Negligent failure to bring charges 
while child is minor will not defeat 
criminal court jurisdiction 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶11. 

 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 
173, 689 N.W.2d 674, at ¶29-30. 
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 For cases dealing with this subject under the 
Children's Code, see sec. 42.422. 

42.923  Intentional attempt to avoid 
juvenile court jurisdiction 
disproved where child's post-
minority conduct serves as catalyst 
for filing waiver petition  

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶11. 

42.924  When evidentiary hearing required 
on defendant's allegation that state 
deliberately delayed charging him 
to avoid juvenile court jurisdiction 

 State v. Howell, 2006 WI App 182, 296 Wis. 2d 
380, 722 N.W.2d 567, at ¶20. 

42.93  Confidentiality Of Juvenile Records 

42.931  In general 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term. p. 10-55, sec. 10.783. 

42.932  Policies underlying confidentiality 
of juvenile records are not 
necessarily applicable in other 
contexts or proceedings 

 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 
(Ct. App. 1998): 1998 Term. p. 10-55, sec. 10.783. 

42.933  When defendant, in postconviction 
motion attacking sentence, 
contends that presentence report 
contained inaccurate information 
and submits confidential, sealed 
juvenile records to support that 
contention, trial court must review 
those records in camera before 
denying motion 

 For cases dealing with this subject, see sec. 
9.2394. 

42.94  Expunction Of Juvenile Records 

42.941  In general 

 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, 
sec. 42.942. 

42.942  Applicability of expungement 
provision to violations committed 
prior to effective date of Juvenile 
Justice Code 

 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, 
sec. 42.942. 

42.95  Appellate Review Of Juvenile 
Delinquency Proceeding 

42.951  Mootness of appeal 

42.9511  In general 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶10-11. 

42.9512  Effect of expiration of 
dispositional order 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶10-11. 

42.952  Appropriate remedy 

42.9521  When dispositional order has 
expired 

 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 
2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at 
¶22-23. 

42.953  Appellate review of waiver 
decision 

 For cases dealing with this subject, see sec. 
42.817. 

42.96  Other Matters 

42.961  Applicability of provisions of 
Juvenile Justice Code 

42.9611  In general 

 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, 42-21, sec. 
42.942. 

42.9612  Provision relating to 
expungement of juvenile 
record 
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 For cases dealing with this subject, see sec. 
42.942. 

42.962  History of Juvenile Justice Code 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

42.963  Sex offender reporting 
requirements 

42.9631  In general 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶1-32. 

42.9632  Constitutionality of 
requirements 

42.96321  In general 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶1-29. 

42.96322  Consistency with right to 
jury trial 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶8-16. 

42.96323  Consistency with 
procedural due process 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶8-16. 

42.96324  Consistency with 
substantive due process 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶17-22. 

42.96325  Consistency with equal 
protection 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶23-29. 

42.9633  May court stay requirement? 

42.96331  Court of appeals' answer: 
no 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶1-9. 

 In Interest of Daniel T., 2003 WI App 200, 266 Wis. 
2d 1032, 670 N.W.2d 95, at ¶1-9. 

42.96332  Supreme court's answer: 
yes 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶11-41. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶16, 30-31. 

42.9634  Exercise of discretion whether 
to stay requirement 

42.96341  In general 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶42-51. 

42.96342  Factors to be considered in 
exercising discretion 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶50. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶10-13. 

42.96343  Burden and standard of 
proof when juvenile moves 
court to stay requirement 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶51. 

42.9635  Requirements are not criminal 
penalty 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶9-15. 

42.97  Related Matters 

42.971  Admissibility of juvenile court 
records and proceedings in criminal 
prosecution 

 For cases dealing with this subject, see sec. 
20.8541. 
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42.972  Admissibility in criminal 
prosecution of admission in CHIPS 
proceeding 

 For cases dealing with this subject, see sec. 
20.8547. 

42.973  Counsel may not act on juvenile's 
behalf without juvenile's consent 
and authorization 

 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 
N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-14, 
sec. 42.941. 
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Chapter 43  
Extraordinary and Supervisory Writs 
 
 
 
43.1  Extraordinary And Supervisory Relief In 

General 

43.11  Power To Grant In General 

 State ex rel. DiSalvo v. Washington County Court, 
79 Wis. 2d 27, 255 N.W.2d 459 (1977): 1977 Term, p. 
87, sec. 12.21. 

43.12  Prerequisites To Granting 

43.121  In general 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶17. 

 State ex rel. Warrington v. Circuit Court for 
Shawano County, 100 Wis. 2d 726, 303 N.W.2d 590 
(1981): 1980 Term, p. 111, sec. 10.131. 

 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 
N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 
9.1222. 

 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 
622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 
6-29, sec. 6.952. 

43.122  Absence of available alternative 
remedies 

 Clinton v. Goldsmith, 119 S. Ct. 1538 (1999): 1998 
Term, p. 47-16, sec. 47.8961. 

43.13  Proper Parties To Action For 
Extraordinary Or Supervisory Relief 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

43.14  Other Matters 

43.141  Treating writ applied for, which is 
inappropriate remedy for wrong 
sought to be remedied, as writ that 
is appropriate remedy for wrong 

43.1411  In general 

 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 
N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, 
sec. 9.49941. 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 
594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 
41-1, sec. 41.262. 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

43.1412  This treatment not appropriate 
when litigant represented by 
counsel 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec.. 41.5211. 

43.142  When party mislabels pleading as 
petition for extraordinary and 
supervisory relief, court should 
look to substance rather than label 
in determining if petitioner entitled 
to relief 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

43.143  Scope of jurisdiction and authority 
of federal courts to grant 
extraordinary relief under Federal 
All Writs Act 

 Clinton v. Goldsmith, 119 S. Ct. 1538 (1999): 1998 
Term, p. 47-16, sec. 47.8961. 

43.144  Court of appeals' supervisory 
jurisdiction 

43.1441  In general 

 For cases dealing with this subject, see sec. 
11.141. 
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43.1442  Has authority to issue 
supervisory writ over action of 
judge in John Doe proceeding 

 For cases dealing with this subject, see sec. 
4.2922. 

43.1443  Has authority ot issue 
supervisory writ over action of 
judge determining whether to 
permit filing of complaint 
under Wis. Stat. § 968.02(3) 

 For cases dealing with this subject, see sec. 
6.11233. 

43.2  Prohibition 

43.21  Nature And Scope Of Writ In General 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶15-16. 

 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 
262 N.W.2d 773 (1978): 1977 Term, p. 87, sec. 
12.221. 

43.22  Situations In Which This Writ Is 
Appropriate Remedy 

43.221  Testing whether offense is 
misdemeanor or felony 

 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 
423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 
167, sec. 12.231. 

43.222  Review of denial of substitution of 
judge 

 State ex rel. Tessmer v. Circuit Court, 123 Wis. 2d 
439, 367 N.W.2d 235 (Ct. App. 1985): 1984 Term, p. 
51, sec. 2.812. 

43.223  To challenge manner in which John 
Doe proceeding is being conducted 

 For cases dealing with this subject, see sec. 
4.29313. 

43.224  Other situations 

 State ex rel. Storer Broadcasting Co. v. Gorenstein, 
131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 
1985 Term, p. 202, sec. 13.221. 

 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 
(Ct. App. 1982): 1981 Term, p. 21, sec. 2.113. 

43.23  Proper Parties To Action 

 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 
423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 
167, sec. 12.232. 

43.24  Prerequisites To Granting Of Writ 

43.241  In general 

 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 
262 N.W.2d 773 (1978): 1977 Term, p. 87. secs. 
12.2221, 12.2222, and 12.2223. 

 State ex rel. DiSalvo v. Washington County Court, 
79 Wis. 2d 27, 255 N.W.2d 459 (1977): 1977 Term, p. 
87, secs. 12.2222 and 12.2223. 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

43.242  No other adequate remedy at law; 
writ not available where other 
adequate remedies at law exist 

 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 
281 Wis. 2d 431, 697 N.W.2d 803, at ¶15. 

43.25  Procedures 

43.26  Appellate Review Of Disposition 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

43.27  Other Matters 

43.3  Mandamus 

43.31  Nature And Scope Of Writ In General 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶10. 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶27. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶5. 
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43.32  Situations In Which This Writ Is 
Appropriate Remedy 

43.321  In general 

 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 
N.W.2d 899 (1982): 1982 Term, p. 219, sec. 13.251. 

 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 
N.W.2d 179 (1979): 1978 Term, p. 131, sec. 12.222. 

 State ex rel. Morke v. Wisconsin Parole Board, 148 
Wis. 2d 250, 434 N.W.2d 824 (Ct. App. 1988): 1988 
Term, p. 43-1, sec. 43.32. 

 State ex rel. Storer Broadcasting Co. v. Gorenstein, 
131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 
1985 Term, p. 202, sec. 13.231. 

 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 
329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 218, 
sec. 13.232. 

43.322  Review of trial court's decision to 
deny complainant's petition for a 
John Doe proceeding, or decision to 
deny issuance of complaint after 
hearing, without examining 
complainant and/or his or her 
witnesses 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶9-10. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

43.323  Wisconsin prisoner, who is serving 
Wisconsin sentence out-of-state, 
seeking credit against sentence 
under law of state in which he is 
incarcerated 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶3. 

43.324  When department fails to conduct 
required reexamination in ch. 980 
proceeding 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶27-60. 

43.33  Proper Parties To Action 

43.34  Prerequisites To Granting Of Writ 

 Helstoski v. Meanor, 99 S. Ct. 2445 (1979): 1978 
Term, p. 130, sec. 12.221. 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶10. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶5. 

 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 
N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 
9.1222. 

 State ex rel. Morke v. Wisconsin Parole Board, 148 
Wis. 2d 250, 434 N.W.2d 824 (Ct. App. 1988): 1988 
Term, p. 43-1, sec. 43.32. 

 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 
329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 218, 
sec. 13.232. 

43.35  Procedures 

43.351  Motion to quash 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶6. 

43.36  Appellate Review Of Disposition 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶9. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶6. 

43.37  Other Matters 

43.4  Certiorari 

43.41  Nature And Scope Of Writ In General 

43.411  In general 

 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 
623 (1999): 1998 Term, p. 41-6, sec. 41.521. 

 State ex rel. Purifoy v. Malone, 2002 WI App 151, 
256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-
424, at ¶13. 
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 State ex rel. Kaminski v. Schwarz, 2000 WI App 
159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term 
WCA-23, at ¶7. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 
(Ct. App. 1978): 1978 Term, p. 130, sec. 12.21. 

43.412  Writ is civil in nature 

 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 
688 N.W.2d 752, at ¶12, 13. 

43.42  Situations In Which This Writ Is 
Appropriate Remedy 

43.421  In general 

 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 43-1, sec. 
43.421. 

 State ex rel. Department of Health and Social 
Services v. Circuit Court, 84 Wis. 2d 707, 267 N.W.2d 
373 (1978): 1977 Term, p. 88, sec. 12.23. 

 State v. Bridges, 195 Wis. 2d 254, 536 N.W.2d 153 
(Ct. App. 1995): 1995 Term, p. 9-17, sec. 9.4933. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

43.422  Review of parole denial decision 

 For cases dealing with this subject, see sec. 
41.511. 

43.423  Review of probation or parole 
revocation decision 

 For cases dealing with this subject, see sec. 
41.5221. 

43.424  Challenge to department's 
calculation of mandatory release 
date 

 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 43-1, sec. 
43.421. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

43.425  Review of warden's refusal to 
correct defendant's presentence 
report 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 9-1, sec. 9.1224. 

43.426  Review of decision to terminate 
intensive sanctions and return 
defendant to prison 

 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 
N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, 
sec. 9.49941. 

43.427  Review of decisions relating to 
parole recission 

 State ex rel. Purifoy v. Malone, 2002 WI App 151, 
256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-
424, at ¶6-8. 

43.428  Does not reach question whether 
judicial proceeding unjustifiably 
delayed 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

43.43  Proper Parties To Action 

43.44  Prerequisites To Granting Of Writ 

 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 
594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 
41-1, sec. 41.262. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

43.45  Procedures 

43.451  In general 
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 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

43.452  Time limit for seeking this writ, 
i.e., for filing petition for writ 

43.4521  In general 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 
241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-
227, at ¶4. 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

43.4522  In case of prisoner subject to 
Prisoner Litigation Reform Act 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 
241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-
227, at ¶6. 

43.4523  Calculating time for initiating 
review 

43.45231  In general 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

43.45232  Tolling running of time 
from date petition is placed 
in institution's mailbox for 
forwarding to circuit court 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶36. 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶14-23. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶25. 

43.45233  Tolling running of time 
from date petitioner 
subject to Prisoner 
Litigation Reform Act 
requests necessary DOJ 
certification until 
certification received 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶36. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶13-32. 

43.45234  Tolling running of time 
from date petitioner's 
attorney promised 
petitioner that petition 
would be filed 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶32-38, 45. 

43.453  Indigent's right to waiver of 
payment of court fees or costs 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶14. 

43.454  Making copies of necessary papers 
for prisoners 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶33-39. 

43.46  Appellate Review Of Disposition 

 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 
246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-
21, at ¶12. 

 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 
594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 
41-1, sec. 41.262. 

43.47  Other Matters 

43.471  Applicability of Prisoner Litigation 
Reform Act to certiorari proceeding 
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43.4711  In general 

43.4712  When challenge made to 
revocation of probation 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 
241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-
227, at ¶6. 

43.472  Review by statutory certiorari has 
different characteristics then 
review by common law certiorari 
because former is of right while 
latter is discretionary 

 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 
Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, 
at ¶15. 

43.5  Habeas Corpus 

43.51  Nature And Scope Of Writ In General 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶18. 

43.511  General principles 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶22. 

 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 
Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, 
at ¶11. 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 
654 N.W.2d 12, 2002 Term WCA-160, at ¶8-9. 

 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 
N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-1, 
sec. 43.51. 

 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 
N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, 
sec. 41.323. 

 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 
N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, 
sec. 9.49941. 

 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 
N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, 
sec. 43.5522. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

 State ex rel. Wohlfahrt v. Bodette, 95 Wis. 2d 130, 
289 N.W.2d 366 (Ct. App. 1980): 1979 Term, p. 167, 
sec. 12.211. 

 State ex rel. Kelley v. Posner, 91 Wis. 2d 301, 282 
N.W.2d 633 (Ct. App. 1979): 1979 Term, p. 167, sec. 
12.211. 

43.512  Distinction between statutory 
habeas corpus and common law 
habeas corpus 

 State ex rel. Pharm v. Bartow, 2005 WI App 215, 
287 Wis. 2d 663, 706 N.W.2d 693, at ¶12. 

43.52  Situations In Which This Writ Is And Is 
Not Appropriate Remedy 

43.521  In general 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶18. 

 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 
Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, 
at ¶11. 

 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 
724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 
6.4811. 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

43.522  Challenge to adequacy of 
representation 

43.5221  On appeal 
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 For cases dealing with this subject, see sec. 
25.2611. 

43.5222  Based on failure to file petition 
for supreme court review of 
court of appeals' decision 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 

43.5223  In probation revocation 
proceeding 

43.52231  In general 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13. 
sec. 41.5211. 

 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 
(Ct. App. 1984): 1984 Term, p. 180, sec. 11.5112. 

43.52232  When defendant raises this 
challenge in habeas corpus 
proceeding, he is subject to 
provisions of Prisoner 
Litigation Reform Act 

 For cases dealing with this subject, see sec. 
43.58922. 

43.5224  Challenge to counsel's failure 
to file appeal 

 For cases dealing with this subject, see sec. 
25.2613. 

43.523  Challenge to existence of crime of 
which defendant convicted 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

43.524  Challenge to subject-matter 
jurisdiction of court 

43.5241  In general 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

43.5242  When defendant is challenging 
probation revocation order 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

43.525  Challenge to criminal complaint 

 For cases dealing with this subject, see sec. 
6.1822. 

43.526  Challenge to sufficiency of 
evidence for bindover 

 For cases dealing with this subject, see sec. 
6.4811. 

43.527  Challenge to probation revocation 

43.5271  In general 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

43.5272  When defendant challenging 
subject matter jurisdiction of 
trial court to convict him of 
underlying offense 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

43.5273  When defendant challenging 
adequacy of representation in 
revocation proceeding 

 For cases dealing with this subject, see sec. 
43.5223. 

43.5274  Challenge to failure to make 
competency determination in 
probation or parole revocation 
proceeding 

 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 
502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 
41.3129. 

43.528  Other situations 
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43.5281  Challenge to counsel's failure 
to file appeal 

 For cases dealing with this subject, see sec. 
25.2613. 

43.5282  Where claim is one petitioner 
could have raised during prior 
appeal, but failed to do so, and 
offers no valid reason to excuse 
that failure 

 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 
654 N.W.2d 12, 2002 Term WCA-160, at ¶9-10. 

43.5283  Where claim was previously 
litigated in prior appeal or 
motion after verdict 

 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 
654 N.W.2d 12, 2002 Term WCA-160, at ¶9. 

43.5284  When department fails to 
conduct required 
reexamination in ch. 980 
proceeding 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶22-60. 

43.529  Other situations (cont'd) 

43.5291  Challenge to improperly 
enhanced sentence 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

43.5292  Challenge to termination of 
intensive sanctions and return 
to prison 

 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 
N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, 
sec. 9.49941. 

43.5293  Claim of denial of right to 
petition for supreme court 
review of court of appeals' 
decision because of clerical 
error by court of appeals 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 

43.5294  Defendant's attempt to secure 
refund from state of restitution 
improperly collected from him 

 State v. Minniecheske, 223 Wis. 2d 493, 590 
N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 
9.4874. 

43.5295  Claim of failure to comply with 
time limits on competency 
evaluation 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

43.5296  Case in which petitioner's 
claim turns on question of 
statutory interpretation 

 For cases dealing with this subject, see sec. 
43.5893. 

43.5297  Challenge to allegedly 
unlawful failure to release 
defendant after parole 
commission has waived 
minimum service of sentence 
requirements pursuant to Wis. 
Stat. § 304.06(1m) 

 State ex rel. Purifoy v. Malone, 2002 WI App 151, 
256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-
424, at ¶7. 

 State ex rel. Szymanski v. Gamble, 2001 WI App 
118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term 
WCA-311, at ¶6-8. 

43.5298  Review of decisions relating to 
parole recission 

 State ex rel. Purifoy v. Malone, 2002 WI App 151, 
256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-
424, at ¶6-8. 

43.5299  Other situations 

 State ex rel. Zdanczewicz v. Snyder, 131 Wis. 2d 
147, 388 N.W.2d 612 (1986): 1985 Term, p. 202, sec. 
13.241. 

 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 
N.W.2d 899 (1982): 1982 Term, p. 219, sec. 13.251. 

 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 
(1982): 1982 Term, p. 219, sec. 13.251. 
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 State ex rel. Clifton v. Young, 133 Wis. 2d 193, 394 
N.W.2d 769 (Ct. App. 1986): 1986 Term, p. 216, sec. 
11.361. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

 State v. Johnson, 101 Wis. 2d 698, 305 N.W.2d 188 
(Ct. App. 1981): 1980 Term, p. 87, sec. 7.21. 

43.53  Proper Parties To Action 

43.531  Who may bring 

 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 
(1980): 1979 Term, p. 167, sec. 12.212. 

 State ex rel. Wohlfahrt v. Bodette, 95 Wis. 2d 130, 
289 N.W.2d 366 (Ct. App. 1980): 1979 Term, p. 167, 
sec. 12.212. 

 State ex rel. Kelley v. Posner, 91 Wis. 2d 301, 282 
N.W.2d 633 (Ct. App. 1979): 1979 Term, p. 167, sec. 
12.212. 

43.532  Against whom may be brought 

 State ex rel. Kelley v. Posner, 91 Wis. 2d 301, 282 
N.W.2d 633 (Ct. App. 1979): 1979 Term, p. 167, sec. 
12.213. 

43.54  Prerequisites To Granting Of Writ 

43.541  In general 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶23. 

 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 
Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, 
at ¶12. 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 

 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 
724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 
6.4811. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶5. 

 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 
654 N.W.2d 12, 2002 Term WCA-160, at ¶8. 

 State ex rel. Dowe v. Circuit Court, 178 Wis. 2d 
198, 503 N.W.2d 18 (Ct. App. 1993): 1993 Term, p. 
6-15, sec. 6.4811. 

43.542  Doctrine of laches applies; resort to 
writ must be promptly made 

43.5421  In general 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶19-38. 

 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 
N.W.2d 784, at ¶35. 

 State ex rel. Panama v. Hepp, 2008 WI App 146, 
314 Wis. 2d 112, 758 N.W.2d 806, at ¶19. 

 State ex rel. Santana v. Endicott, 2005 WI App 13, 
288 Wis. 2d 707, 709 N.W.2d 515, at ¶9. 

 State ex rel. Ford v. Holm, 2004 WI App 22, 269 
Wis. 2d 810, 676 N.W.2d 500, at ¶37. 

 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 
565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-
16, sec. 25.2613. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

43.5422  Test for laches 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶19-29. 

43.5423  Burden of proof on question of 
laches 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶25, 38. 

43.5424  If defense of laches proved, 
court still has discretion 
whether to apply it 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶17. 

43.543  No other adequate remedy at law; 
writ not available where other 
adequate remedies at law exist 

43.5431  In general 
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 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶23-34. 

 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 
Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, 
at ¶12-20. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-6, sec. 43.511. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶5-6. 

 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 
654 N.W.2d 12, 2002 Term WCA-160, at ¶8-10. 

 State ex rel. Szymanski v. Gamble, 2001 WI App 
118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term 
WCA-311, at ¶6. 

 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 
N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, 
sec. 41.5211. 

43.5432  Motion under § 974.06 is 
adequate remedy to challenge 
criminal conviction, so 
defendant challenging 
conviction has adequate 
remedy available, rendering 
habeas corpus unavailable 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶6. 

 For cases dealing with the replacement of habeas 
corpus with § 974.06 as means of attacking 
criminal conviction, see sec. 43.5894. 

43.55  Procedures 

43.551  Venue of proceeding 

43.5511  When plaintiff seeks relief 
from judgment of conviction or 
sentence 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶12. 

 State ex rel. West v. Bartow, 2002 WI App 42, 250 
Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, 
at ¶5-6. 

43.5512  When plaintiff seeks relief 
from other restraint on liberty 

43.55121  In general 

 State ex rel. West v. Bartow, 2002 WI App 42, 250 
Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, 
at ¶5-6. 

43.55122  Restraint imposed by chap. 
980 commitment 

 State ex rel. West v. Bartow, 2002 WI App 42, 250 
Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, 
at ¶1-11. 

43.5513  Discretionary change of venue 
under Wis. Stat. § 801.52 

43.55131  In general 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶12. 

 State ex rel. West v. Bartow, 2002 WI App 42, 250 
Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, 
at ¶7-11. 

43.55132  When restraint imposed by 
chap. 980 commitment 

 State ex rel. West v. Bartow, 2002 WI App 42, 250 
Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, 
at ¶7-11. 

43.552  Petition 

43.5521  Contents of 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶18. 

 State ex rel. Santana v. Endicott, 2005 WI App 13, 
288 Wis. 2d 707, 709 N.W.2d 515, at ¶10. 

43.5522  Requirement that petition be 
verified 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 

 State ex rel. Santana v. Endicott, 2005 WI App 13, 
288 Wis. 2d 707, 709 N.W.2d 515, at ¶10. 
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 Maier v. Byrnes, 121 Wis. 2d 258, 358 N.W.2d 833 
(Ct. App. 1984): 1984 Term, p. 217, sec. 13.223. 

43.553  Burden and standard of proof 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶10. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 254, 
sec. 13.253. 

 State ex rel. Alvarez v. Lotter, 91 Wis. 2d 329, 283 
N.W.2d 408 (Ct. App. 1979): 1979 Term, p. 167, sec. 
12.214. 

43.554  Motion to quash writ 

43.5541  In general 

 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 
N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, 
sec. 43.5522. 

43.5542  Is not proper procedural tool 
with which to raise factual 
disputes 

 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 
N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, 
sec. 43.5522. 

43.555  Conducting proceedings 
telephonically 

43.5551  Propriety of in general 

 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 
N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, 
sec. 43.5522. 

43.5552  Trial court has responsibility to 
ensure that pro se prisoner has 
access to telephone at time of 
hearing 

 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 
N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, 
sec. 43.5522. 

43.556  Referral to referee or circuit court 
for fact finding 

 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 
(1992): 1991 Term, p. 25-9, sec. 25.2611. 

43.557  Supreme court review of referee's 
findings 

 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 
N.W.2d 899 (1982): 1982 Term, p. 219, sec. 13.252. 

43.558  Appropriate relief 

43.5581  General principles 

43.55811  In general 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 
(1992): 1991 Term, p. 25-9, sec. 25.2611. 

 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, 
sec. 11.523. 

43.55812  Common law habeas 
corpus is equitable 
doctrine allowing court to 
tailor remedy to particular 
facts 

 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 
Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, 
at ¶15. 

43.5582  When defendant challenges 
appellate counsel's failure to 
timely file petition for supreme 
court review of court of 
appeals' decision, court of 
appeals has no power to grant 
any relief in habeas corpus 
proceeding 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 
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 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 
535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-
18, sec. 25.2612. 

43.5583  When defendant challenges 
appellate counsel's failure to 
file petition for supreme court 
review of court of appeals' 
decision, supreme court may 
grant habeas corpus petition 
and allow late filing of petition 
for review 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

43.5584  When defendant deprived of 
right to file petition for 
supreme court review of court 
of appeals' decision because of 
clerical error of court of 
appeals, supreme court may 
grant habeas corpus petition 
and allow late filing of petition 
for review 

 State ex rel. Fuentes v. Wisconsin Court of Appeals, 
225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, 
p. 43-2, sec. 43.5524. 

43.559  Other matters 

 State ex rel. LeFebre v. Abrahamson, 103 Wis. 2d 
197, 307 N.W.2d 186 (1981): 1980 Term, p. 113, sec. 
10.332. 

43.56  Appellate Review Of Disposition 

43.561  Standard of review 

43.5611  In general 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶12. 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶17. 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶11. 

 State ex rel. Onapolis v. State of Wisconsin, 2006 WI 
App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶5. 

 State ex rel. Pharm v. Bartow, 2005 WI App 215, 
287 Wis. 2d 663, 706 N.W.2d 693, at ¶11. 

 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 
654 N.W.2d 12, 2002 Term WCA-160, at ¶6. 

 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 
N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, 
sec. 41.323. 

 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 
392 N.W.2d 453 (Ct. App. 1986): `. 

43.5612  Of legal issues arising in 
context of petition for habeas 
corpus 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶17. 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶8. 

43.5613  Of question whether petition 
barred by laches 

 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 
290 Wis. 2d 352, 714 N.W.2d 900, at ¶17. 

43.5614  Of question whether habeas 
corpus is available to party 
seeking relief 

 State ex rel. Onapolis v. State of Wisconsin, 2006 WI 
App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶5. 

43.57  Federal Habeas Corpus 

 For cases dealing with this subject, see sec. 10.6. 

43.58  Other Matters 

43.581  Filing of petition prerequisite to 
prosecution for statutory penalty 
for refusal to issue writ 

 Maier v. Byrnes, 121 Wis. 2d 258, 358 N.W.2d 833 
(Ct. App. 1984): 1984 Term, p. 217, sec. 13.222. 
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43.582  Equitable doctrine of laches 
applicable in habeas corpus 
proceedings 

 For cases dealing with this subject, see sec. 
43.542. 

43.583  No need to follow Anders (i.e., no-
merit) procedure when appointed 
counsel concludes further 
proceedings attacking criminal 
conviction are unwarranted 

 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 
Term, p. 135, sec. 7.271. 

43.584  Costs in habeas proceeding 

 State ex rel. Korne v. Wolke, 79 Wis. 2d 22, 255 
N.W.2d 446 (1977): 1977 Term, p. 88, sec. 12.241. 

43.585  Right to counsel in habeas corpus 
proceeding 

 For cases dealing with this subject, see sec. 
25.176. 

43.586  Petition for habeas corpus filed in 
appellate court is appropriate 
vehicle for challenging ineffective 
assistance of appellate counsel 

 For cases dealing with this subject, see sec. 
25.26111. 

43.587  Habeas corpus cannot be used as 
vehicle to create new constitutional 
rule unless rule would be applied 
retroactively to all defendants on 
collateral review 

43.5871  General rule 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

43.5872  Exception: where habeas 
corpus is only vehicle by which 
new rule could be created 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

43.588  Power of appellate courts when 
defendant challenges appellate 
counsel's failure to timely file 
petition for supreme court review 
of court of appeals' decision 

43.5881  When defendant challenges 
appellate counsel's failure to 
timely file petition for supreme 
court review of court of 
appeals' decision, court of 
appeals has no power to grant 
any relief in habeas corpus 
proceeding 

 For cases dealing with this subject, see sec. 
43.5582. 

43.5882  When defendant challenges 
appellate counsel's failure to 
timely file petition for supreme 
court review of court of 
appeals' decision, supreme 
court may grant habeas corpus 
petition and allow late filing of 
petition for review 

 For cases dealing with this subject, see sec. 
43.5583. 

43.589  Other matters 

43.5891  When defendant deprived of 
petition for supreme court 
review of court of appeals' 
decision because of clerical 
error of court of appeals, 
supreme court may grant 
habeas corpus petition and 
permit late filing of petition for 
review 

 For cases dealing with this subject, see sec. 
43.5584. 

43.5892  Applicability of Prisoner 
Litigation Reform Act to 
habeas corpus proceeding 

43.58921  In general 

 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 
593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, 
sec. 43.5843. 
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 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 
N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, 
sec. 43.5842. 

43.58922  When challenge made to 
adequacy of representation 
at probation revocation 
proceeding 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 
593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, 
sec. 43.5843. 

 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 
N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, 
sec. 43.5842. 

43.58923  When challenge made to 
computation of period of 
incarceration after 
revocation of parole 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 
593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, 
sec. 43.5843. 

43.5893  Question of statutory 
interpretation may be 
considered on writ of habeas 
corpus if restraint was result of 
noncompliance with statute 
that constituted constitutional 
or jurisdictional violation 

 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 
N.W.2d 791 (1999): 1998 Term, p. 6-24. sec. 6.6335. 

43.5894  This writ has been replaced by 
Wis. Stat. § 974.06 as primary 
method by which defendant 
can attack conviction after time 
for appeal has expired 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶6. 

 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 
654 N.W.2d 12, 2002 Term WCA-160, at ¶9. 

43.6  Other Writs 

43.61  Writ of error coram nobis 

 For cases dealing with this subject, see sec. 
10.895. 

43.62  Writ Of Habeas Corpus Ad 
Prosequendum 

43.621  Service of this writ on federal 
custodian of prisoner sought for 
criminal prosecution in this state 
does not trigger Interstate 
Agreement on Detainers and its 
protections 

 For cases dealing with this subject, see sec. 
6.2396. 

43.622  This writ may be used instead of 
interstate detainer to secure 
presence of prisoner for 
prosecution in this state 

 For cases dealing with this subject, see sec. 
6.2397. 
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Chapter 44  
Implied Consent Law 
 
 
 
44.1  Purpose, Construction, And Provisions In 

General 

44.11  Purpose Of Implied Consent Law 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶17. 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 265, sec. 13.6912. 

 State v. Crandall, 133 Wis. 2d 251, 394 N.W.2d 905 
(1986): 1986 Term, p. 263, sec. 13.61. 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 211, sec. 13.681. 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 196, sec. 13.61. 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 172, sec. 12.61. 

 In Matter of Suspension of Operating Privilege of 
Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 
N.W.2d 618 (1978): 1977 Term, p. 90, sec. 12.61. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶27. 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶23. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶7. 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶12. 

 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. 
App. 1999): 1998 Term, p. 44-1, sec. 44.24112. 

 State v. Spring, 204 Wis. 2d 343, 555 N.W.2d 384 
(Ct. App. 1996): 1996 Term, p. 44-5, sec. 44.312. 

 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 
510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, 
sec. 44.233. 

 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 
N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-1, sec. 
44.11. 

 State v. Pawlow, 98 Wis. 2d 703, 298 N.W.2d 220 
(Ct. App. 1980): 1980 Term, p. 153, sec. 13.61. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 153, sec. 13.61. 

 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. 
App. 1980): 1980 Term, p. 153, sec. 13.61. 

44.12  Construction Of Implied Consent Law 

44.121  In general 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 265, sec. 13.6912. 

 State v. Crandall, 133 Wis. 2d 251, 394 N.W.2d 905 
(1986): 1986 Term, p. 263, sec. 13.61. 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 196, sec. 13.61. 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 172, sec. 12.61. 

 In Matter of Suspension of Operating Privilege of 
Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 
N.W.2d 618 (1978): 1977 Term, p. 90, sec. 12.61. 

 State v. Spring, 204 Wis. 2d 343, 555 N.W.2d 384 
(Ct. App. 1996): 1996 Term, p. 44-5, sec. 44.312. 

 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 
N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-1, sec. 
44.11. 

 State v. Pawlow, 98 Wis. 2d 703, 298 N.W.2d 220 
(Ct. App. 1980): 1980 Term, p. 153, sec. 13.61. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 153, sec. 13.61. 
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44.122  Substantial compliance with 
implied consent statute will suffice 
if it is actual compliance in respect 
to substance essential to objective 
of statute 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶33. 

44.13  Provisions Of Implied Consent Law In 
General 

44.131  In general 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶19-23. 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 211, sec. 13.681. 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 172, sec. 12.62. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶8-10. 

 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 
672 N.W.2d 97, at ¶9. 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

44.132  Consent of driver that is implied 
under implied consent law extends 
not only to taking of blood or other 
sample from body, but also to 
testing of that sample 

 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 
2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at 
¶7-11. 

44.14  Other Matters 

44.141  Threatened sanction under implied 
consent law for failure to consent to 
blood alcohol test (i.e., loss of 
driving privilege) does not 
constitute coercive measure 
invalidating consent for Fourth 
Amendment purposes 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶1-
19. 

44.2  Prerequisites To Administering Test 

44.21  Requirement Of Citation 

44.211  Before 1984, citation required 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 173, sec. 12.65. 

 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 
(Ct. App. 1983): 1983 Term, p. 254, sec. 13.631. 

44.212  After 1984, citation not required 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

44.22  Probable Cause To Believe Person Was 
Operating Vehicle Under Influence Of 
Intoxicant Or Other Drug 

44.221  In general 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶7-37. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 
(Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 
185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 
204, sec. 12.7622. 

 For cases dealing generally with question 
whether probable cause to arrest defendant for 
drunk driving existed, see sec. 37.2133. 

44.222  Does not require proof that 
defendant was operating 
automobile, only probable cause to 
believe that was so 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 211, sec. 13.681. 

 For cases dealing with the need to prove at a 
revocation hearing that the defendant was 
operating the automobile, see sec. 44.4145. 
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44.223  Comparison of concept of probable 
cause in this context with concept 
of probable cause in suppression 
context 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-4, sec. 44.4112. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶15-22. 

 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 
(Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

44.224  May consider defendant's refusal to 
submit to field sobriety test in 
determining whether probable 
cause to arrest exists 

 County of Dane v. Campshure, 204 Wis. 2d 27, 552 
N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, 
sec. 1.5282. 

44.225  Use of PBT to establish probable 
cause 

44.2251  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶7. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 13-2, 
sec. 13.36211. 

44.2252  Results of PBT can be used to 
establish probable cause only 
if, before administering PBT, 
officer has probable cause to 
believe person was operating 
vehicle under influence of 
intoxicant 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 For cases dealing generally with the 
prerequisites to administration of a PBT, see sec. 
44.561. 

 For cases dealing generally with the admission 
of PBT results, see sec. 44.562. 

44.226  Propriety of considering 
defendant's refusal to submit to 
PBT in determining whether 
probable cause to arrest exists 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 13-2, 
sec. 13.36211. 

44.227  Does not require that field sobriety 
test, which demonstrated person's 
impairment, was performed 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶24-33. 

44.23  Informing Driver Of Obligations, 
Penalties And Rights Under Implied 
Consent Law 

44.231  General principles 

44.2311  In general 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶38-86. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶12-36. 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶8. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶11-25. 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶12-
15. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 
44.232. 

 State v. Ludwigson, 212 Wis. 2d 871, 569 N.W.2d 
762 (Ct. App. 1997): 1997 Term, p. 44-1, sec. 44.233. 
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 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 44.231. 

 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 
510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, 
sec. 44.233. 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622. 

 State v. Muente, 159 Wis. 2d 279, 464 N.W.2d 230 
(Ct. App. 1990): 1990 Term, p. 44-1, sec. 44.211. 

 City of Mequon v. Hess, 158 Wis. 2d 500, 463 
N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 44-1, 
sec. 44.211. 

 State v. Lucarelli, 157 Wis. 2d 724, 460 N.W.2d 
439, 468 N.W.2d 441 (Ct. App. 1990): 1990 Term, p. 
44-2, sec. 44.211. 

 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 
(Ct. App. 1989): 1989 Term, p. 44-1, sec. 44.231. 

 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 
N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 
44.231. 

 State v. Tuckwab, 98 Wis. 2d 182, 295 N.W.2d 795 
(Ct. App. 1980): 1980 Term, p. 153, sec. 13.631. 

44.2312  When officer fails to provide 
statutorily required 
information, this requirement 
is not met and operating 
privileges may not be revoked 
based on refusal to submit to 
chemical testing 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶62-64, 72. 

44.2313  When officer provides 
statutorily required 
information, but then provides 
more information in excess of 
statutory duty, three-pronged 
Quelle inquiry is required to 
determine whether operating 
privileges may be revoked 
based on refusal to submit to 
chemical testing 

44.23131  In general 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶56-72. 

44.23132  First prong:  Has officer 
exceeded his statutory 
duty? 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶56, 77-78. 

44.23133  Second prong:  Was supply 
of excess information 
misleading (i.e., 
erroneous)? 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶56, 79-84. 

44.23134  Third prong:  Did 
misleading information 
affect driver's ability to 
make choice about 
chemical testing 

 For cases dealing with this subject, see sec. 
44.23521. 

44.2314  Not required when driver is 
unconscious or otherwise not 
capable of withdrawing 
consent 

 For cases dealing with this subject, see sec. 
44.251. 

44.232  Need to inform person driving 
personal vehicle, and not a 
commercial motor vehicle, of 
penalties applicable to persons 
driving or operating commercial 
motor vehicles 

44.2321  In general 
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 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 44.231. 

 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 
510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, 
sec. 44.233. 

 State v. Piskula, 168 Wis. 2d 135, 483 N.W.2d 250 
(Ct. App. 1992): 1991 Term, p. 44-1, sec. 44.232. 

44.2322  When officer knows person is 
licensed as a commercial 
operator 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 44.231. 

 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 
510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, 
sec. 44.233. 

 State v. Geraldson, 176 Wis. 2d 487, 500 N.W.2d 
415 (Ct. App. 1993): 1992 Term, p. 44-2, sec. 44.233. 

44.233  Informing driver that, if any test 
resulted in BAC of 0.10 percent or 
more, his license would be 
suspended 

44.2331  Propriety of this admonition in 
general 

 Village of Oregon v. Bryant, 188 Wis. 2d 680, 524 
N.W.2d 635 (1994): 1994 Term, p. 44-3, sec. 44.2321. 

 County of Dane v. Granum, 203 Wis. 2d 252, 551 
N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, 
sec. 44.2342. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 44-6, sec. 44.2321. 

 City of Waupaca v. Javorski, 198 Wis. 2d 563, 543 
N.W.2d 507 (Ct. App. 1995): 1995 Term, p. 44-4, 
sec. 44.2321. 

44.2332  Consistency of this admonition 
with due process 

44.23321  In general 

 Village of Oregon v. Bryant, 188 Wis. 2d 680, 524 
N.W.2d 635 (1994): 1994 Term, p. 44-3, sec. 44.2321. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 44-6, sec. 44.2321. 

 City of Waupaca v. Javorski, 198 Wis. 2d 563, 543 
N.W.2d 507 (Ct. App. 1995): 1995 Term, p. 44-4, 
sec. 44.2321. 

44.23322  Does not violate due 
process on ground that 
there is a conflict between 
this advice and 
administrative code 
regulations on license 
suspension 

 State v. Piskula, 168 Wis. 2d 135, 483 N.W.2d 250 
(Ct. App. 1992): 1991 Term, p. 44-1, sec. 44.232. 

44.23323  Does not mislead accused 
or violate due process 
when accused refuses to 
take tests 

 State v. Riley, 172 Wis. 2d 452, 493 N.W.2d 401 
(Ct. App. 1992): 1992 Term, p. 44-1, sec. 44.2321. 

44.23324  May mislead accused and 
violate due process when 
accused takes test and fails 
it if no additional 
information about 
administrative suspension 
supplied 

 State v. Riley, 172 Wis. 2d 452, 493 N.W.2d 401 
(Ct. App. 1992): 1992 Term, p. 44-1, sec. 44.2321. 

44.2333  Effect of giving of this 
admonition on automatic 
admissibility of, and statutory 
presumptions relating to, blood 
test results 

 County of Dane v. Granum, 203 Wis. 2d 252, 551 
N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, 
sec. 44.2342. 

44.234  Effect of overstating and 
understating penalties attending 
refusal to submit to test 

44.2341  Effect of overstating penalties 
attending refusal to submit to 
test, e.g., informing driver that 
refusal could result in 
incarceration 
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 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶56. 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 44.231. 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

44.2342  Effect of understating penalties 
attending refusal to submit to 
test, e.g., informing defendant 
that refusal could result in one-
year revocation of driving 
privileges when in fact 
revocation period would be 
two years 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶67-70. 

 State v. Ludwigson, 212 Wis. 2d 871, 569 N.W.2d 
762 (Ct. App. 1997): 1997 Term, p. 44-1, sec. 44.233. 

44.235  When this prerequisite to 
administering test is not met, must 
person refusing to submit to 
chemical testing show causal 
connection between failure to 
fulfill this prerequisite and refusal 
(i.e., that he would have submitted 
to testing had he been properly 
informed)? 

44.2351  When officer failed to provide 
statutorily required 
information 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶59-64, 72. 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

44.2352  When officer provides 
statutorily required 
information, but then provides 
more information in excess of 
statutory duty and person 
contends that additional 
information was misleading 
(i.e., erroneous) 

44.23521  In general 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶68-70, 72, 85-86. 

44.23522  Person who refused to 
submit to chemical test has 
burden to make prima facie 
showing of causal 
connection between 
misleading statements and 
refusal; when prima facie 
showing made, burden 
shifts to state to prove 
otherwise; person who 
refused to submit to 
chemical test has ultimate 
burden of proving by 
preponderance of evidence 
that erroneous information 
caused him or her to refuse 
to take test 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶68-70, 85-86. 

 State v. Ludwigson, 212 Wis. 2d 871, 569 N.W.2d 
762 (Ct. App. 1997): 1997 Term, p. 44-1, sec. 44.233. 

44.236  Informing driver of right to 
alternative test 

44.2361  In general 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶10-13. 

44.2362  Sufficiency and propriety of 
admonition when driver 
informed that, if any test 
resulted in BAC of 0.10 percent 
or more, his license would be 
suspended 

 County of Dane v. Granum, 203 Wis. 2d 252, 551 
N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, 
sec. 44.2342. 

 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 
(Ct. App. 1995): 1995 Term, p. 44-6, sec. 44.2321. 

 City of Waupaca v. Javorski, 198 Wis. 2d 563, 543 
N.W.2d 507 (Ct. App. 1995): 1995 Term, p. 44-4, 
sec. 44.2321. 
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44.237  In conveying information to person 
who might not understand oral 
rendition of it (e.g., deaf person, 
non-English speaker), law 
enforcement officer must use those 
methods which, according to 
circumstances that existed at time 
of arrest, were reasonable and 
would reasonably convey 
information 

44.2371  In general 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶1, 12-36, 
55. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶11-25. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 
44.232. 

44.2372  No need to provide 
information to deaf person 
through certified sign language 
interpreter if other reasonable 
means are employed to convey 
information 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶32. 

44.238  Other matters 

44.2381  Propriety of delivering 
commercial motor vehicle 
warnings to suspect who holds 
only regular operator's license 

 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 
510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, 
sec. 44.233. 

44.2382  In determining whether 
information sufficiently 
conveyed, whether accused 
driver has actually 
comprehended warnings is not 
part of the inquiry; rather, 
focus is on conduct of officer 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶55. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶16, 24. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 
44.232. 

44.2383  Accused driver need not 
comprehend implied consent 
warnings for warnings to have 
been reasonably conveyed 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶20. 

44.2384  Sufficiency of Informing the 
Accused form developed by 
Department of Transportation 
in general 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶18, 37-41. 

44.2385  Statutorily prescribed 
"Informing the Accused" form 
does not either overstate 
consequences of refusal or 
understate what may occur if 
test shows prohibited blood 
alcohol concentration and, 
therefore, does not deny 
accused's right to due process 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶1-15. 

44.2386  Burden and standard of proof 
on question whether required 
information properly conveyed 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶22. 

44.2387  Effect of officer's misinforming 
driver that officer has right to 
require driver to perform field 
sobriety tests 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶13-
14. 
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44.2388  Threatened sanction under 
implied consent law for failure 
to consent to blood alcohol test 
(i.e., loss of driving privilege) 
does not constitute coercive 
measure invalidating consent 
for Fourth Amendment 
purposes 

 For cases dealing with this subject, see sec. 
44.141. 

44.2389  Effect of administration of 
Miranda warnings in 
conjunction with, or 
immediately before, reading 
the Informing the Accused 
form 

 For cases dealing with this subject, see sec. 
44.347. 

44.239  Other matters (cont'd) 

44.2391  Particular types of 
misinformation conveyed to 
driver regarding obligations, 
penalties, and rights under 
implied consent law 

44.23911  Misinforming defendant 
that certain penalties will 
be imposed if he has two or 
more prior suspensions, 
revocations or convictions 
within five-year period, 
when actual period is ten 
years 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶59-64. 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

44.23912  Misinforming driver that, 
if he refuses to submit to 
testing, he will be entitled 
to hearing within ten days 
(driver is entitled to 
request hearing within ten 
days, not to have hearing 
within ten days) 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶83-86. 

44.2392  Remedy for violation of 
requirement 

 For cases dealing with this subject, see secs. 
13.36213, 44.5422, and 44.5452. 

44.2393  To establish prejudicial 
misinformation, must 
defendant establish that he 
would have submitted to 
testing had he been properly 
informed? 

 For cases dealing with this subject, see sec. 
44.235. 

44.2394  "Subjective confusion" as to 
obligations, penalties and 
rights is no defense to refusal 
to take test and does not 
provide basis for suppressing 
results of test 

44.23941  In general 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶8. 

 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 
659 N.W.2d 137, 2002 Term WCA-269, at ¶17-19. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 
44.232. 

 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 
N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, 
sec. 44.231. 

44.23942  Confusion as to right to 
consult with counsel 
before blood-alcohol test 
administered 

 For cases dealing with this subject, see sec. 
44.3243. 

44.2395  Sufficiency of information 
regarding Wisconsin 
procedures and penalties when 
driver holds out-of-state license 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶80-82. 
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44.2396  Defendant has no right to 
attorney before undergoing 
tests, but officer not required to 
inform defendant that he lacks 
such right 

 For cases dealing with this subject, see secs. 
44.26 and 44.281. 

44.2397  When officer has exceeded 
duty with respect to informing 
driver of required information, 
and the extra information 
provided is erroneous, 
defendant has burden to prove 
by preponderance of evidence 
that erroneous information 
caused him or her to refuse to 
take test 

 For cases dealing with this subject, see sec. 
44.23522. 

44.2398  Best practice is for law 
enforcement officer to give all 
warnings to all OWI suspects 

 State v. Geraldson, 176 Wis. 2d 487, 500 N.W.2d 
415 (Ct. App. 1993): 1992 Term, p. 44-2, sec. 44.233. 

44.24  Providing Alternative Test Or 
Opportunity For Additional Test 

44.241  Providing alternative test at agency 
expense 

44.2411  When alternative test required 

44.24111  In general 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶50-51. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 255, sec. 13.691. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶1-19. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶1-32. 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶10-13. 

 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. 
App. 1999): 1998 Term, p. 44-1, sec. 44.24112. 

 State v. Stary, 187 Wis. 2d 266, 522 N.W.2d 32 (Ct. 
App. 1994): 1994 Term, p. 44-6, sec. 44.2412. 

 State v. Renard, 123 Wis. 2d 458, 367 N.W.2d 237 
(Ct. App. 1985): 1984 Term, p. 111, sec. 5.8321. 

44.24112  Alternative test not 
required when defendant 
not placed under arrest 
before agreeing to test to 
which officer asked him to 
submit 

 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. 
App. 1999): 1998 Term, p. 44-1, sec. 44.24112. 

44.24113  When defendant entitled to 
alternative test at state 
expense 

 State v. Stary, 187 Wis. 2d 266, 522 N.W.2d 32 (Ct. 
App. 1994): 1994 Term, p. 44-6, sec. 44.2412. 

44.24114  Request for alternative test 
may be made before 
primary test administered 
(i.e., request for alternative 
test not invalid simply 
because it was made before 
primary test was 
administered) 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶1-32. 

44.2412  Determining whether 
defendant requested 
alternative test 

44.24121  In general 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶1-32. 

 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 
659 N.W.2d 403, 2002 Term WCA-282, at ¶10-13. 
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44.24122  Request for alternative test 
may be made before 
primary test administered 
(i.e., request for alternative 
test not invalid simply 
because it was made before 
primary test was 
administered) 

 For cases dealing with this subject, see sec. 
44.24114. 

44.24123  When defendant requests 
alternative test instead of 
or rather than primary test, 
not in addition to primary 
test, no valid request for 
alternative test has been 
made 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶31-32. 

44.24124  Where police have 
informed suspect of right 
to alternative test at agency 
expense, suspect has ample 
opportunity to make 
request, suspect makes no 
request, and suspect is 
released from custody and 
leaves presence of 
custodial police, 
subsequent request for 
alternative test at agency 
expense is not valid 
request 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶1-19. 

44.2413  Remedy for failure to provide 
alternative test 

 For cases dealing with this subject, see secs. 
44.5424 and 44.5441. 

44.2414  Admission of evidence that 
requirement not met 

 For cases dealing with this subject, see sec. 
13.3628. 

44.2415  Other and related matters 

44.24151  Right to alternative test 
does not give driver right 
to designate test to be 
administered by officer 

 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 
N.W.2d 385, 2001 Term WSC-263, at ¶21, 36. 

44.242  Providing opportunity for 
additional test at person's expense 

44.2421  Agency required only to 
provide "reasonable 
opportunity" for additional 
test, not to comply with a 
reasonable request for an 
additional test 

 State v. Vincent, 171 Wis. 2d 124, 490 N.W.2d 761 
(Ct. App. 1992): 1992 Term, p. 44-4, sec. 44.2421. 

44.2422  Remedy for failure to provide 
reasonable opportunity for 
additional test 

 For cases dealing with this subject, see sec. 
44.5425. 

44.243  Other matters 

44.2431  Purpose of providing 
alternative test or opportunity 
for additional test 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶12. 

44.25  When Driver Is Unconscious Or 
Otherwise Not Capable Of 
Withdrawing Consent 

44.251  In general 

 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 
N.W.2d 551, at ¶17. 

44.252  No need to advise driver of 
obligations, penalties and rights 
under implied consent law 

 State v. Disch, 129 Wis. 2d 225, 385 N.W.2d 140 
(1986): 1985 Term, p. 208, sec. 13.633. 

44.253  No need to obtain consent 
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44.254  Person may be "otherwise not 
capable of withdrawing consent" 
due to mental disorder 

 State v. Hagaman, 133 Wis. 2d 381, 395 N.W.2d 
617 (Ct. App. 1986): 1986 Term, p. 264, sec. 13.651. 

44.26  Driver Has No Right To Attorney 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 172, sec. 12.63. 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶7. 

 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 
659 N.W.2d 137, 2002 Term WCA-269, at ¶1, 4. 

 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 
(Ct. App. 1982): 1982 Term, p. 98, sec. 5.892. 

 For cases dealing with the need to advise a 
driver that he has no right to an attorney, see sec. 
44.281. 

 For cases holding that a driver's repeated 
requests for an attorney or conditioning 
submission to blood-alcohol test on consultation 
with attorney constitutes refusal to submit to test, 
see secs. 44.324 and 44.325. 

 . 

44.27  No Need To Advise Of Potential 
Revocation For Drunk Driving 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 173, 
sec. 12.66. 

44.28  Other Prerequisites And Matters Of 
Which Defendant Need And Need Not 
Be Informed 

44.281  Officer not required to advise 
driver in custody that right to 
counsel does not apply to 
administration of chemical test 
under implied consent law 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶9. 

 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 
659 N.W.2d 137, 2002 Term WCA-269, at ¶1, 4, 14. 

44.282  Implied consent statute only 
requires arresting officers to inform 
defendants orally about law; it does 
not mandate written completion of 
form or obligate officers to fill out 
form in any particular manner 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

44.29  Effect Of Failure To Follow Prescribed 
Statutory Procedures 

44.291  Failure to inform driver of 
obligations, penalties and rights 
under implied consent law 

 For cases dealing with this subject, see secs. 
13.36213, 44.5422, 44.5452, and 44.5461. 

44.292  Failure to provide alternative test 

 For cases dealing with this subject, see secs. 
44.5424 and 44.5441. 

44.293  Failure to honor defendant's refusal 
to consent to test 

 For cases dealing with this subject, see sec. 
44.5426. 

44.3  Requirement That Driver Take Test 

44.31  Requirement That Driver Take 
Designated Test 

44.311  In general 

 In Matter of Suspension of Operating Privilege of 
Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 
N.W.2d 618 (1978): 1977 Term, p. 90, sec. 12.62. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶9. 

44.312  Officer's right to request different 
test than that originally designated 

 State v. Pawlow, 98 Wis. 2d 703, 298 N.W.2d 220 
(Ct. App. 1980): 1980 Term, p. 153, sec. 13.641. 
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44.313  Officer's right to request additional 
test after defendant submits to 
originally requested test 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

44.314  Driver has no right to refuse test 
based on fact that hospital or 
medical personnel performing test 
require driver to sign consent form 
consistent with provisions of 
implied consent law 

 State v. Spring, 204 Wis. 2d 343, 555 N.W.2d 384 
(Ct. App. 1996): 1996 Term, p. 44-5, sec. 44.312. 

44.315  Threatened sanction under implied 
consent law for failure to consent to 
blood alcohol test (i.e., loss of 
driving privilege) does not 
constitute coercive measure 
invalidating consent for Fourth 
Amendment purposes 

 For cases dealing with this subject, see sec. 
44.141. 

44.32  What Constitutes Refusal To Take Test 

44.321  In general 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Rydeski, 214 Wis. 2d 101, 571 N.W.2d 417 
(Ct. App. 1997): 1997 Term, p. 44-2, sec. 44.321. 

44.322  Verbal refusal not required; 
conduct of accused may serve as 
basis for finding refusal 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Rydeski, 214 Wis. 2d 101, 571 N.W.2d 417 
(Ct. App. 1997): 1997 Term, p. 44-2, sec. 44. 321. 

44.323  Failure to cooperate in 
administration of test constitutes 
refusal to take test 

 State v. Rydeski, 214 Wis. 2d 101, 571 N.W.2d 417 
(Ct. App. 1997): 1997 Term, p. 44-2, sec. 44.321. 

44.324  Conditioning submission to 
chemical test upon ability to confer 
with attorney constitutes refusal 

44.3241  General rule 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶7. 

 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 
659 N.W.2d 137, 2002 Term WCA-269, at ¶8. 

44.3242  Exception to general rule when 
officer explicitly assures or 
implicitly suggests that driver 
has right to consult with 
counsel 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶10. 

 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 
659 N.W.2d 137, 2002 Term WCA-269, at ¶1-19. 

44.3243  Exception to general rule does 
not exist when driver is 
subjectively confused about 
whether he has right to consult 
with counsel 

 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 
659 N.W.2d 137, 2002 Term WCA-269, at ¶17-19. 

44.325  Responding to request to submit to 
test with repeated requests for 
attorney can amount to refusal if 
officer informs driver that he has 
no right to attorney at that point 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶15. 

44.326  Failure to cooperate in 
administration of test constitutes 
refusal to take test 

 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 
185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 
222, sec. 13.641. 

44.33  Driver's Right To Alternative Test Or 
Reasonable Opportunity For 
Additional Test 
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44.331  Driver's right to alternative test at 
agency expense 

44.3311  When alternative test required 

 For cases dealing with this subject, see sec. 
44.2411. 

44.3312  Remedy for failure to provide 
alternative test 

 For cases dealing with this subject, see secs. 
44.5424 and 44.5441. 

44.3313  Admission of evidence that 
right was denied 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 210, sec. 13.6342. 

44.3314  Other matters 

44.33141  Right to alternative test 
does not give driver right 
to designate test to be 
administered by officer 

 For cases dealing with this subject, see sec. 
44.2415. 

44.332  Driver's right to reasonable 
opportunity for additional test at 
person's expense 

44.3321  Agency required only to 
provide "reasonable 
opportunity" for additional 
test, not to comply with a 
reasonable request for an 
additional test 

 For cases dealing with this subject, see sec. 
44.2421. 

44.3322  Remedy for failure to provide 
reasonable opportunity for 
additional test 

 For cases dealing with this subject, see sec. 
44.5425. 

44.34  Reasonableness Of Refusal To Take 
Test 

44.341  In general 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 173, sec. 12.64. 

 In Matter of Suspension of Operating Privilege of 
Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 
N.W.2d 618 (1978): 1977 Term, p. 91, sec. 12.63. 

 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 
659 N.W.2d 137, 2002 Term WCA-269, at ¶3. 

 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 
185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 
223, sec. 13.65. 

44.342  Where refusal due to mental 
disorder 

 State v. Hagaman, 133 Wis. 2d 381, 395 N.W.2d 
617 (Ct. App. 1986): 1986 Term, p. 264, sec. 13.651. 

44.343  Where refusal follows allegedly 
improper police activity (e.g., 
improperly returning defendant to 
accident scene from home without 
probable cause to arrest) 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

44.344  Driver has no right to refuse test 
based on fact that hospital or 
medical personnel performing test 
require driver to sign consent form 
consistent with provisions of 
implied consent law 

 For cases dealing with this subject, see sec. 
44.314. 

44.345  Refusal is reasonable if officer 
explicitly assures or implicitly 
suggests that driver has right to 
consult with counsel but denies 
driver's request for such 
consultation 

 For cases dealing with this subject, see sec. 
44.3242. 

44.346  Subjective confusion regarding 
obligations, penalties and rights 
under implied consent law does not 
make refusal reasonable 

44.3461  In general 
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 For cases dealing with this subject, see sec. 
44.2394. 

44.3462  Confusion as to right to consult 
with counsel before blood-
alcohol test administered 

 For cases dealing with this subject, see sec. 
44.3243. 

44.347  Where refusal follows 
administration of Miranda warning 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶1-18. 

44.35  Other Matters 

44.351  Willingness to submit to test, 
following earlier refusal, does not 
cure refusal 

 State v. Rydeski, 214 Wis. 2d 101, 571 N.W.2d 417 
(Ct. App. 1997): 1997 Term, p. 44-2, sec. 44.321. 

44.352  Notice of intent to revoke when 
defendant refuses test 

 For cases dealing with this subject, see sec. 
44.411. 

44.4  Revocation And Suspension Proceedings 

44.41  Revocation Of Operating Privilege For 
Refusal To Take Test 

44.411  Notice of intent to revoke 

44.4111  Requirement that notice be 
served immediately following 
refusal 

44.41111  In general 

 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 
83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶13. 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

44.41112  Failure to serve notice 
immediately following 
refusal does not render 
proceeding jurisdictionally 
defective or violate due 
process 

 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 
83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶13. 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

44.4112  Requirement that notice 
contain "substantially all" 
information prescribed in Wis. 
Stat. § 343.305(9)(a) 

44.41121  In general 

 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 
83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶4. 

44.41122  Information related to 
issues that may be raised at 
refusal (i.e., revocation) 
hearing 

 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 
83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶4-7. 

44.4113  Effect of defects in notice of 
intent to revoke 

44.41131  In general 

 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 
83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶8-15. 

44.41132  Defect must be 
fundamental to deprive 
court of jurisdiction 

 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 
83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶9-15. 

44.41133  Technical defect will 
warrant relief only if it was 
prejudicial 

 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 
83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶9-15. 

44.412  Due process requirements relating 
to revocation 

44.4121  In general 

 Illinois v. Batchelder, 103 S. Ct. 3513 (1983): 1983 
Term, p. 255, sec. 13.681. 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 211, sec. 13.681. 
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 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶10-27. 

44.4122  Due process requires notice of 
intent to revoke, but does not 
require that notice be served 
immediately following refusal 

 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 
83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶13. 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

44.4123  Need for pre-revocation 
hearing 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶10-27. 

44.4124  No right to counsel at 
revocation (i.e. refusal) hearing 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶10-11. 

44.413  Procedures 

44.4131  Notice of intent to revoke 

 For cases dealing with this subject, see sec. 
44.411. 

44.4132  District attorney to prosecute 

 In Matter of Suspension of Operating Privilege of 
Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 
N.W.2d 618 (1978): 1977 Term, p. 91, sec. 12.64. 

44.4133  Not rendered defective by 
failure to submit copies of 
notice to concerned agencies 

 State v. Polinski, 96 Wis. 2d 43, 291 N.W.2d 465 
(1980): 1979 Term, p. 173, sec. 12.67. 

44.4134  Requirement that court make 
required determination within 
five days of revocation (i.e. 
refusal) hearing not 
jurisdictional 

 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 
185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 
223, sec. 13.681. 

44.4135  No need for presuspension 
hearing 

 Mackey v. Montrym, 99 S. Ct. 2612 (1979): 1978 
Term, p. 133, sec. 12.611. 

44.4136  Administrative suspension 
notice 

44.41361  Contents of notice 

 State v. Muente, 159 Wis. 2d 279, 464 N.W.2d 230 
(Ct. App. 1990): 1990 Term, p. 44-1, sec. 44.211. 

44.4137  Civil procedures that do and do 
not apply in revocation (i.e. 
refusal) proceedings 

44.41371  In general 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶9. 

44.41372  Discovery procedures 
provided by Wis. Stat. ch. 
804 apply to revocation (i.e. 
refusal) proceedings 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶9. 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶11. 

 State v. Schoepp, 204 Wis. 2d 266, 554 N.W.2d 236 
(Ct. App. 1996): 1996 Term, p. 44-6, sec. 44.421. 

44.41373  Summary judgment not 
appropriate in revocation 
(i.e. refusal) proceeding 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶11. 

44.41374  Is request for admissions 
permissible in revocation 
(i.e. refusal) proceeding? 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶11. 

44.4138  Appointment of special 
prosecutor 

 For cases dealing with this subject, see sec. 
6.6712. 
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44.4139  Effect of procedural defects 

44.41391  Defect must be 
fundamental to deprive 
court of jurisdiction 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶24. 

44.41392  Technical defect will 
warrant relief only if it was 
prejudicial 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶24. 

44.41393  Particular defect: Improper 
denial of hearing because, 
e.g., trial court erroneously 
concludes that request for 
hearing was not timely 
made, that results in 
revocation of operating 
privilege before hearing 
held 

 For cases dealing with this subject, see sec. 
44.4173. 

44.414  Procedure (cont'd) 

44.4141  Defendant has no right to 
counsel at revocation (i.e. 
refusal) hearing 

 For cases dealing with this subject, see sec. 
44.4124. 

44.415  Issues at revocation (i.e. refusal) 
hearing; what must be proved 

44.4151  In general 

 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 
225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232. 

 State v. Spring, 204 Wis. 2d 343, 555 N.W.2d 384 
(Ct. App. 1996): 1996 Term, p. 44-5, sec. 44.312. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

44.4152  Requirement that requesting 
officer have probable cause to 
believe person was operating 
vehicle under influence of 
intoxicant 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶14. 

 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 
83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶4. 

 For cases dealing with (1) the requirement that 
the requesting officer have probable cause to 
believe person was operating vehicle under 
influence of intoxicant before he is entitled to 
administer test for intoxication and (2) when 
sufficient showing of probable cause exists, see sec. 
44.22. 

44.4153  Requirement that officer have 
complied with informational 
provisions of implied consent 
law 

44.41531  In general 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶51. 

 For cases dealing with (1) the requirement that 
the requesting officer inform person of obligations, 
penalties, and rights under implied consent law 
before he is entitled to administer test for 
intoxication and (2) whether that requirement has 
been sufficiently fulfilled, see sec. 44.23. 

44.41532  When officer fails to 
provide statutorily 
required information, this 
requirement is not met and 
operating privileges may 
not be revoked based on 
refusal to submit to 
chemical testing 

 For cases dealing with this subject, see sec. 
44.2312. 
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44.41533  When officer provides 
statutorily required 
information, but then 
provides more information 
in excess of statutory duty, 
three-pronged Quelle 
inquiry is required to 
determine whether 
operating privilege may be 
revoked based on refusal to 
submit to chemical testing 

 For cases dealing with this subject, see sec. 
44.2313. 

44.4154  To establish prejudicial 
misinformation, defendant not 
required to establish that he 
would have submitted to 
testing had he been properly 
informed 

 For cases dealing with this subject, see sec. 
44.2393. 

44.4155  No need to prove defendant 
was driving automobile 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 211, sec. 13.681. 

 For cases dealing with the need for probable 
cause, prior to requesting test, that defendant was 
driving automobile, see sec. 44.222. 

44.416  Standard and burden of proof at 
revocation (i.e. refusal) hearing 

44.4161  Standard of proof for finding 
of probable cause 

44.41611  In general 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶15. 

 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 
(Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121. 

44.41612  Comparison of standard of 
proof in this context and 
standard of proof in 
suppression context 

 For cases dealing with this subject, see sec. 
44.223. 

44.4162  Standard of proof for showing 
of causal connection between 
misinformation provided and 
person's refusal to take test 

 For cases dealing with this subject, see sec. 
44.23522. 

44.4163  Burden of proof on question of 
probable cause 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶15. 

44.4164  Burden of proof for showing of 
causal connection between 
misinformation provided and 
person's refusal to take test 

 For cases dealing with this subject, see sec. 
44.23522. 

44.4165  Burden and standard of proof 
on question whether required 
information properly conveyed 

 For cases dealing with this subject, see sec. 
44.2386. 

44.417  Appellate review of order revoking 
operating privilege for failure to 
submit to blood-alcohol testing 

44.4171  Standard of review 

44.41711  In general 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶55. 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶6. 

44.41712  Of question whether 
probable cause existed 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶16. 

44.41713  Of question whether 
officer has given additional 
and incorrect information 
to person 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶55. 
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44.4172  Revocation (i.e. refusal) hearing 
is not "traffic regulation case"; 
therefore, order of revocation 
must be reduced to writing and 
filed before appellate court has 
jurisdiction 

 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 
316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 
11.1131. 

44.418  Other matters 

44.4181  Propriety of revocation if 
blood, breath, or urine sample 
taken despite defendant's 
refusal 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 264, sec. 13.681. 

44.4182  Revocation (i.e. refusal) 
proceeding is a "special 
proceeding" 

 State v. Schoepp, 204 Wis. 2d 266, 554 N.W.2d 236 
(Ct. App. 1996): 1996 Term, p. 44-6, sec. 44.421. 

44.4183  Effect of improper denial of 
hearing because, e.g., trial court 
erroneously concludes that 
request for hearing was not 
timely made, that results in 
revocation of operating 
privilege before hearing held 
on whether operating privilege 
should be revoked 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶10-27. 

44.4184  Threatened sanction under 
implied consent law for failure 
to consent to blood alcohol test 
(i.e., loss of driving privilege) 
does not constitute coercive 
measure invalidating consent 
for Fourth Amendment 
purposes 

 For cases dealing with this subject, see sec. 
44.141. 

44.4185  Defendant has no right to 
counsel atrevocation (i.e. 
refusal) hearing 

 For cases dealing with this subject, see sec. 
44.4124. 

44.4186  Revocation (i.e. refusal) 
proceeding is civil, not 
criminal, in nature 

 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 
712 N.W.2d 67, at ¶9-11. 

44.42  Suspension Of Operating Privilege 
When Test Result Indicates Alcohol 
Concentration Of 0.10 Or More 

44.421  Initial suspension effected by law 
enforcement officer 

 Village of Oregon v. Bryant, 188 Wis. 2d 680, 524 
N.W.2d 635 (1994): 1994 Term, p. 44-3, sec. 44.2321. 

44.422  Administrative hearing to review 
suspension 

44.423  Judicial review of determination of 
hearing examiner 

44.4231  Determining whether and 
when court's determination on 
review (e.g., determination that 
there was no  probable cause 
for arrest) is binding on court 
in prosecution for drunk 
driving 

 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 
2d 337, 750 N.W.2d 475, at ¶3. 

 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 
Wis. 2d 73, 722 N.W.2d 626, at ¶1-18. 

44.5  Other Matters Relating To Implied Consent 
Law 

44.51  Requirement That Driver Be Afforded 
Alternative Test Or Reasonable 
Opportunity For Additional Test 

44.511  Requirement that driver be 
afforded alternative test 

 For cases dealing with this subject, see sec. 
44.241. 

44.512  Requirement that driver be 
afforded a reasonable opportunity 
for additional test 
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 For cases dealing with this subject, see sec. 
44.242. 

44.52  Need To Retain Breathalyzer Ampoule 
Or Blood Or Urine Sample 

 For cases dealing with this subject, see sec. 18.42. 

44.53  Admission Of Blood Alcohol Test 
Results In Criminal Proceeding 

 For cases dealing with this subject, see sec. 18.4. 

44.54  Remedies For Failure To Follow 
Statutory Procedures 

44.541  In general 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶7. 

44.542  Suppression in criminal 
prosecution of results of test for 
blood-alcohol concentration 

44.5421  Generally not required for 
noncompliance with 
procedures set forth in implied 
consent law 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶7. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶23. 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

44.5422  Not required for failure to 
inform driver of obligations, 
penalties and rights under 
implied consent law 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶34. 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 265, sec. 13.6912. 

 State v. Disch, 129 Wis. 2d 225, 385 N.W.2d 140 
(1986): 1985 Term, p. 211, sec. 13.6351. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶26-27. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶10. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 44-5, sec. 
44.5421. 

 County of Dane v. Granum, 203 Wis. 2d 252, 551 
N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, 
sec. 44.2342. 

 City of Waupaca v. Javorski, 198 Wis. 2d 563, 543 
N.W.2d 507 (Ct. App. 1995): 1995 Term, p. 44-4, 
sec. 44.2321. 

 State v. Lucarelli, 157 Wis. 2d 724, 460 N.W.2d 
439, 468 N.W.2d 441 (Ct. App. 1990): 1990 Term, p. 
44-2, sec. 44.211. 

 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 
N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 
44.231. 

44.5423  Not required for failure to 
comply with implied consent 
law when test administered in 
another state 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 113, sec. 5.8332. 

44.5424  May be ordered, but not 
required to be ordered, for 
failure to provide alternative 
test 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶50-54. 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 265, sec. 13.6912. 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 209, sec. 13.6341. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶7. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶17. 

 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. 
App. 1999): 1998 Term, p. 44-1, sec. 44.24112. 
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 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 
N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 
44.231. 

 State v. Renard, 123 Wis. 2d 458, 367 N.W.2d 237 
(Ct. App. 1985): 1984 Term, p. 111, sec. 5.8321. 

44.5425  May be ordered for failure to 
provide reasonable opportunity 
for additional test 

 State v. Vincent, 171 Wis. 2d 124, 490 N.W.2d 761 
(Ct. App. 1992): 1992 Term, p. 44-4, sec. 44.2421. 

44.5426  Not required for failure to 
honor defendant's refusal to 
consent to test 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12. 

 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 
(Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521. 

44.5427  Not required for refusal to 
honor request for breath test 
made by defendant who has 
not submitted to a test under 
implied consent law 

 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. 
App. 1999): 1998 Term, p. 44-1, sec. 44.24112. 

44.5428  Not required for violations of 
other statutes (e.g., Americans 
With Disabilities Act) 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶45. 

 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 
257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 
44.232. 

44.5429  Since implied consent law does 
not provide sole means of 
collecting blood or other 
sample, police may use other 
constitutional means to collect 
admissible evidence of 
intoxication 

 For cases dealing with this subject, see sec. 
44.593. 

44.543  Suppression in criminal 
prosecution of evidence of 
defendant's refusal to take test 

44.5431  In general 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶7. 

44.5432  Required for failure to inform 
driver of obligations, penalties, 
and rights under implied-
consent law 

 For cases dealing with this subject, see sec. 
13.36213. 

44.544  Dismissal of criminal prosecution 

44.5441  Not required for failure to 
provide alternative test 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 209, sec. 13.6341. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶20. 

44.545  Dismissal of refusal proceeding 
seeking revocation of driving 
privilege 

44.5451  In general 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶7. 

44.5452  Required for failure to inform 
driver of obligations, penalties, 
and rights under implied-
consent law 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶35. 

 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 
408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶14. 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 
(Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622. 
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 State v. Lucarelli, 157 Wis. 2d 724, 460 N.W.2d 
439, 468 N.W.2d 441 (Ct. App. 1990): 1990 Term, p. 
44-2, sec. 44.211. 

 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 
(Ct. App. 1989): 1989 Term, p. 44-1, sec. 44.231. 

44.546  Setting aside of administrative 
suspension of driving privilege 

44.5461  Required for failure to inform 
driver of obligations, penalties 
and rights under implied 
consent law 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶35. 

44.547  Loss of automatic admissibility of, 
or statutory presumptions relating 
to, blood test results 

44.5471  In general 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶7. 

44.5472  Not required for informing 
defendant that, if "any" test 
resulted in BAC of 0.10 percent 
or more, his license would be 
suspended 

 County of Dane v. Granum, 203 Wis. 2d 252, 551 
N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, 
sec. 44.2342. 

44.5473  Required for failure to inform 
driver of obligations, penalties 
and rights under implied 
consent law 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶34. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶28. 

44.55  Admissibility At Trial Of Defendant's 
Refusal To Submit To Test To 
Determine Inebriation 

 For cases dealing with this subject, see secs. 
13.3621, 22.4561, and 24.442. 

44.56  Preliminary Breath Test (PBT) 

44.561  Prerequisites to administration of 
PBT 

44.5611  Probable cause to believe 
defendant operating vehicle 
under influence of intoxicant 

44.56111  Requirement in general 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶20-21. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶8. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶23. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

44.56112  Meaning of "probable 
cause" in this context 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶32. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶20. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶8. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶23. 

44.56113  Existence of probable cause 
under particular 
circumstances 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶8-10. 
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 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶24-26. 

44.56114  Appellate review of 
determination of probable 
cause 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 
675, 678 N.W.2d 293, at ¶8. 

44.562  Use of PBT to establish probable 
cause 

 For cases dealing with this subject, see sec. 
44.225. 

44.563  Consideration of refusal to submit 
to PBT in determining whether 
probable cause or reasonable 
suspicion exists 

44.5631  In general 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶19-26. 

44.5632  When statutory prerequisite to 
request to submit to PBT (e.g., 
probable cause) is lacking 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶19-26. 

44.564  Admissibility and admission of 
PBT results 

44.5641  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-36. 

 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N.W.2d 77, at ¶28. 

 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 
776 N.W.2d 617, at ¶10. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶1-24. 

 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 
780, 691 N.W.2d 369, at ¶20-21. 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶22-29. 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 154, sec. 13.681. 

44.5642  Prohibition on admission of 
PBT results extends only to 
prosecutions for offenses based 
on driving while intoxicated; it 
does not apply to prosecutions 
for other offenses 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶7, 34. 

 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

44.5643  Admission of PBT results to 
show untrustworthiness of 
statement given by defendant 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

44.5644  Prohibition on admission of 
PBT results extends only to 
proceedings relating to arrests 
for offenses contemplated 
under implied consent law 

44.5645  Need for expert testimony 
regarding device's scientific 
accuracy, reliability, and 
compatibility with accepted 
scientific methods 

44.56451  When PBT evidence 
introduced at trial on 
charge other than motor 
vehicle violation 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶29. 
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 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 
(Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564. 

44.56452  When PBT evidence 
introduced in case 
involving motor vehicle 
violation 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶29. 

44.5646  Need to show that PBT used 
was approved by department 

 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 
659 N.W.2d 394, 2002 Term WCA-240, at ¶27-28. 

44.5647  Admission of expert testimony 
based on PBT results 

 For cases dealing with this subject, see sec. 
44.565. 

44.565  Admission of expert testimony 
based on PBT results 

44.5651  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-36. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶1-24. 

44.5652  Consistency of exclusion of 
expert testimony based on PBT 
results with defendant's  right 
to present defense 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶5, 27-32, 35. 

 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 
324, 761 N.W.2d 7, at ¶1-24. 

44.566  Legislative history of statute 
excluding results of  PBT (i.e., Wis. 
Stat. § 343.33) 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶31, 34. 

44.567  Reasons for excluding results of 
PBT 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶34. 

44.568  PBT's place in process of OWI 
investigation 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶5. 

44.57  Dismissal Of Refusal Proceeding When 
Defendant Has Pled Guilty To OWI 

44.571  In general 

 State v. Brooks, 113 Wis. 2d 347, 335 N.W.2d 354 
(1983): 1982 Term, p. 224, sec. 13.682. 

44.58  No Requirement That Driver Be 
Warned That Refusal To Submit To 
Chemical Breath Test Can Be Used 
Against Him At Trial 

 For cases dealing with this subject, see sec. 
13.36214. 

44.59  Other Matters 

44.591  Requirement that blood be drawn 
"only by a physician, registered 
nurse, medical technologist, 
physician's assistant or person 
acting under the direction of a 
physician" 

44.5911  To qualify as "person acting 
under the direction of a 
physician," one need not be 
acting pursuant to specific 
order from physician in 
individual case 

 State v. Penzkofer, 184 Wis. 2d 262, 516 N.W.2d 
774 (Ct. App. 1994): 1993 Term, p. 44-5, sec. 
44.5711. 

44.592  Right of defendant who has not 
submitted to test under implied 
consent law to request breath test 

44.5921  In general 

 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. 
App. 1999): 1998 Term, p. 44-1, sec. 44.24112. 
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44.5922  No need for suppression of 
other test results for failure to 
honor request 

 For cases dealing with this subject, see sec. 
44.5427. 

44.593  When samples sought from driver 
to prove intoxication, implied 
consent law does not provide sole 
means of collecting blood or other 
sample and failure to comply with 
implied consent law does not 
render test results inadmissible; 
police may use other constitutional 
means to collect evidence of 
intoxication 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶54. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12. 

44.594  Appellate review of matters 
relating to implied consent law 

44.5941  Standard of review 

 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 
728 N.W.2d 9, at ¶6. 
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Chapter 45  
Statutory Construction 
 
 
 
45.1  General Principles Of Construction 

45.11  Objectives Of Statutory Construction 

45.111  To discern and effectuate 
legislative intent and statute's 
purpose 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶6. 

45.1111  In general 

 Negonsott v. Samuels, 113 S. Ct. 1119 (1993): 1992 
Term, p. 45-2, sec. 45.131. 

 Gozlon-Peretz v. United States, 111 S. Ct. 840 
(1991): 1990 Term, p. 45-1, sec. 45.111. 

 Crandon v. United States, 110 S. Ct. 997 (1990): 
1989 Term, p. 45-1, sec. 45.111. 

 Webster v. Reproductive Health Services, 109 S. Ct. 
3040 (1989): 1988 Term, p. 45-1, sec. 45.111. 

 Massachusetts v. Morash, 109 S. Ct. 1668 (1989): 
1988 Term, p. 45-1, sec. 45.111. 

 United States v. Rodgers, 104 S. Ct. 1942 (1984): 
1983 Term, p. 250, sec. 13.311. 

 Rose v. Lundy, 102 S. Ct. 1198 (1982): 1981 Term, 
p. 190, sec. 13.311. 

 Bifulco v. United States, 100 S. Ct. 2247 (1980): 
1979 Term, p. 168, sec. 12.311. 

 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 
Term, p. 168, sec. 12.311. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶25. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶15. 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶18. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶32. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶16. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶9. 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶19. 

 State v. Jackson, 2004 WI 29, 270 Wis. 2d 113, 676 
N.W.2d 872, at ¶12. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶21. 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶14. 

 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 
N.W.2d 729, at ¶12. 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶8. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶13. 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶11. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶13. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶82. 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶22. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶16. 
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 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶18. 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶26. 

 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 
N.W.2d 62, 2001 Term WSC-23, at ¶13. 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶28. 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶13. 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶24. 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶9. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶10. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶14, 16. 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 
N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733. 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4942. 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 
266 (1997): 1996 Term, p. 35-1, sec. 35.4121. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 
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 State v. Harrell, 199 Wis. 2d 654, 546 N.W.2d 115 
(1996): 1995 Term, p. 6-38, sec. 6.9713. 

 State v. Williams (John), 198 Wis. 2d 516, 544 
N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Williams (Scott), 198 Wis. 2d 479, 544 
N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Sostre, 198 Wis. 2d 409, 542 N.W.2d 774 
(1996): 1995 Term, p. 38-5, sec. 38.6121. 

 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 
(1995): 1994 Term, p. 36-1, sec. 36.2211. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 
41.212. 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 9-19, sec. 9.4519C. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 45-1, sec. 45.111. 

 State v. Moore, 167 Wis. 2d 491, 481 N.W.2d 633 
(1992): 1991 Term, p. 6-19, sec. 6.6341. 

 State v. Bonds, 165 Wis. 2d 27, 477 N.W.2d 265 
(1991): 1991 Term, p. 33-1, sec. 33.2112. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 45-1, sec. 45.111. 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 45-1, sec. 45.111. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 45-1, sec. 45.111. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 45-1, sec. 45.111. 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 265, sec. 13.6912. 

 State v. Pham, 137 Wis. 2d 31, 403 N.W.2d 35 
(1987): 1986 Term, p. 255, sec. 13.3111. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 255, sec. 13.3111. 

 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 
266 (1985): 1985 Term, p. 203, sec. 13.3111. 

 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 
(1984): 1984 Term, p. 217, sec. 13.311. 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 250, sec. 13.311. 

 State v. Smith, 113 Wis. 2d 497, 335 N.W.2d 376 
(1983): 1982 Term, p. 219, sec. 13.311. 

 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 
382 (1983): 1982 Term, p. 219, sec. 13.311. 

 State ex rel. Melentowich v. Klink, 108 Wis. 2d 374, 
321 N.W.2d 272 (1982): 1981 Term, p. 191, sec. 
13.311. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 190, sec. 13.311. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 190, sec. 13.311. 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 168, sec. 12.313. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶14. 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶10. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶7. 
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 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶7. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶22. 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶6. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶5. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶5. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶7. 

 State v. Hall, 2007 WI App 168, 304 Wis. 2d 504, 
737 N.W.2d 13, at ¶7. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶16. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶24. 

 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 
844, 722 N.W.2d 753, at ¶9. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶9. 

 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 
619, 721 N.W.2d 527, at ¶6. 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶20. 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶4. 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶9. 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶6. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶14. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶8. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶12. 

 State v. Devore, 2004 WI App 87, 272 Wis. 2d 383, 
679 N.W.2d 890, at ¶4. 

 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 
679 N.W.2d 910, at ¶8. 

 State v. Lehman, 2004 WI App 59, 270 Wis. 2d 
695, 677 N.W.2d 644, at ¶7. 

 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 
663, 678 N.W.2d 326, at ¶12. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶17. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶8. 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶12. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶10. 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶16. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶5. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶9. 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶12. 

 In Interest of Terry T., 2003 WI App 21, 259 Wis. 
2d 339, 657 N.W.2d 97, 2002 Term WCA-235, at ¶7. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶8. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶16. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶34. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶9. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶21. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=38624�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=35787�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=33019�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30703�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29824�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29398�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29463�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=27887�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26600�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26015�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25945�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25920�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=24803�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19295�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=7614�
http://www.wicourts.gov/html/ca/04/04-1758.htm�
http://www.wicourts.gov/html/ca/03/03-2098.htm�
http://www.wicourts.gov/html/ca/03/03-2001.htm�
http://www.wicourts.gov/html/ca/03/03-1698.htm�
http://www.wicourts.gov/html/ca/03/03-2323.htm�
http://www.wicourts.gov/html/ca/03/03-1578.htm�
http://www.wicourts.gov/html/ca/03/03-1269.htm�
http://www.wicourts.gov/html/ca/03/03-0384.htm�
http://www.wicourts.gov/html/ca/03/03-1706.htm�
http://www.wicourts.gov/html/ca/03/03-0746.htm�
http://www.wicourts.gov/html/ca/03/03-0790.htm�
http://www.wicourts.gov/html/ca/02/02-1628.htm�
http://www.wicourts.gov/html/ca/02/02-2685.htm�
http://www.wicourts.gov/html/ca/02/02-1171.htm�
http://www.wicourts.gov/html/ca/02/02-1704.htm�
http://www.wicourts.gov/html/ca/02/02-0602.htm�
http://www.wicourts.gov/html/ca/02/02-2502.htm�
http://www.wicourts.gov/html/ca/02/02-1302.htm�
http://www.wicourts.gov/html/ca/02/02-0046.htm�
http://www.wicourts.gov/html/ca/01/01-3342.htm�
http://www.wicourts.gov/html/ca/01/01-1894.htm�
http://www.wicourts.gov/html/ca/00/00-1425.htm�


45-5 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶7. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶35. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶5, 17. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶11. 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶6. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶6. 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶4. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶19. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶17. 

 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 
871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶13. 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶7. 

 State ex rel. Szymanski v. Gamble, 2001 WI App 
118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term 
WCA-311, at ¶9. 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶6. 

 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 
585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶27. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶7. 

 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 
626 N.W.2d 5, 2000 Term WCA-234, at ¶9. 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶5. 

 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 
429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶5. 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶7. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶15. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶6. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶18. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶7. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶7. 

 State v. Graham, 2000 WI App 138, 237 Wis. 2d 
620, 614 N.W.2d 504: 1999 Term, p. 34-2, sec. 
34.3211. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 
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 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 
(Ct. App. 1998): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 
(Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212. 

 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 
(Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612. 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, 
sec. 42.942. 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 
695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312. 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452. 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 
36.2511. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 
(Ct. App. 1996): 1996 Term, p. 6-2, sec. 6.2412. 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 
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 State v. McClinton, 195 Wis. 2d 344, 536 N.W.2d 
413 (Ct. App. 1995): 1995 Term, p. 9-21, sec. 9.6331. 

 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 
116 (Ct. App. 1995): 1995 Term, p. 12-8, sec. 
12.6842. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 
(Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226. 

 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 
N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 
6.2422. 

 State v. Hufford, 186 Wis. 2d 461, 522 N.W.2d 26 
(Ct. App. 1994): 1994 Term, p. 9-13, sec. 9.484. 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241. 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 
(Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212. 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 

 State v. Muniz, 181 Wis. 2d 928, 512 N.W.2d 252 
(Ct. App. 1994): 1993 Term, p. 37-5, sec. 37.2114. 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, 
sec. 31.5213. 

 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 
(Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961. 

 State v. Charles, 180 Wis. 2d 155, 509 N.W.2d 85 
(Ct. App. 1993): 1993 Term, p. 37-4, sec. 37.2113. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 
N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.3412. 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

 State v. Anderson, 178 Wis. 2d 103, 503 N.W.2d 
366 (Ct. App. 1993): 1993 Term, p. 37-3, sec. 
37.2112. 

 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 
(Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212. 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

 State v. Biljan, 177 Wis. 2d 14, 501 N.W.2d 820 
(Ct. App. 1993): 1992 Term, p. 37-5, sec. 37.2122. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 
(Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 38-7, sec. 38.4111. 

 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411. 

 State v. Badzmierowski, 171 Wis. 2d 260, 490 
N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 
6.3311. 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 
(Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121. 

 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 
(Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 36-4, sec. 36.1921. 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 
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 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 45-1, sec. 45.111. 

 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 45-1, 
sec. 45.111. 

 Racine County v. Berndt, 161 Wis. 2d 116, 467 
N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 38-2, 
sec. 38.711. 

 In Interest of J.W.T., 159 Wis. 2d 754, 465 N.W.2d 
520 (Ct. App. 1990): 1990 Term, p. 45-1, sec. 45.111. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 45-1, sec. 45.111. 

 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 
573 (Ct. App. 1990): 1989 Term, p. 45-1, sec. 45.111. 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 45-2, sec. 45.13. 

 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 
494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 
42.4211. 

 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 
(Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.111. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.111. 

 State v. Williams, 148 Wis. 2d 852, 436 N.W.2d 
924 (Ct. App. 1989): 1988 Term, p. 1-26, sec. 1.983. 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 45-1, sec. 45.111. 

 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 
364 (Ct. App. 1988): 1988 Term, p. 45-1, sec. 45.111. 

 J.L.W. v. Waukesha County, 143 Wis. 2d 126, 420 
N.W.2d 398 (Ct. App. 1988): 1987 Term, p. 45-1, 
sec. 45.111. 

 State v. O'Neil, 141 Wis. 2d 535, 416 N.W.2d 77 
(Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.111. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.111. 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.111. 

 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 
130 (Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.111. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 255, sec. 13.3111. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 255, sec. 13.3111. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 255, sec. 13.3111. 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 255, sec. 13.3111. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 255, sec. 13.3111. 

 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 
750 (Ct. App. 1986): 1986 Term, p. 256, sec. 13.3131. 

 State v. Mason, 132 Wis. 2d 427, 393 N.W.2d 102 
(Ct. App. 1986): 1986 Term, p. 256, sec. 13.3131. 

 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 
(Ct. App. 1985): 1985 Term, p. 203, sec. 13.3111. 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 171, sec. 12.3141. 

 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 
(Ct. App. 1984): 1984 Term, p. 217, sec. 13.311. 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 220, sec. 13.331. 

 State v. Fouse, 120 Wis. 2d 471, 355 N.W.2d 366 
(Ct. App. 1984): 1984 Term, p. 217, sec. 13.311. 

 Cornellier Fireworks Co. v. St. Croix County, 119 
Wis. 2d 44, 349 N.W.2d 721 (Ct. App. 1984): 1983 
Term, p. 250, sec. 13.311. 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 219, sec. 
13.311. 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 190, sec. 13.311. 

 State ex rel. Brockway v. Milwaukee County Circuit 
Court, 105 Wis. 2d 341, 313 N.W.2d 845 (Ct. App. 
1981): 1981 Term, p. 190, sec. 13.311. 
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 State v. Smith, 103 Wis. 2d 361, 309 N.W.2d 7 (Ct. 
App. 1981): 1981 Term, p. 190, sec. 13.311. 

 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. 
App. 1980): 1980 Term, p. 150, sec. 13.311. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 150, sec. 13.311. 

 State ex rel. State Public Defender v. Percy, 97 Wis. 
2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, 
p. 168, sec. 12.311. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 168, 
sec. 12.311. 

 McLeod v. State, 85 Wis. 2d 787, 271 N.W.2d 157 
(Ct. App. 1978): 1978 Term, p. 131, sec. 12.311. 

45.1112  Court assumes that legislature's 
intent is expressed in statutory 
language 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶15. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶13. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶12. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶18. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶12. 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶10. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶5. 

 State v. Langham, 2006 WI App 149, 295 Wis. 2d 
384, 720 N.W.2d 544, at ¶2. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶12. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶3. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶5. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

45.1113  Court's rejection of words, or 
reading of words into statute, 
in order to effectuate legislative 
intent 

45.11131  In general 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶32. 

 State v. Williams (John), 198 Wis. 2d 516, 544 
N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 Racine County v. Berndt, 161 Wis. 2d 116, 467 
N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 38-2, 
sec. 38.711. 

 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 
494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 
42.4211. 

 State ex rel. Wisconsin State Journal v. Circuit 
Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 
1986): 1985 Term, p. 203, sec. 13.3112. 

45.11132  Court should not add 
words to a statute to give it 
a certain meaning 

 For cases dealing with this subject, see sec. 
45.19997. 

45.1114  Does not require simplistic 
assumption that whatever 
furthers statute's primary 
objective must be the law 

 Rodriguez v. United States, 107 S. Ct. 1391 (1987): 
1986 Term, p. 128, sec. 6.493. 
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45.1115  Literal construction will not be 
adopted if it defeats legislative 
purpose 

 State ex rel. Tessmer v. Circuit Court, 123 Wis. 2d 
439, 367 N.W.2d 235 (Ct. App. 1985): 1984 Term, p. 
217, sec. 13.311. 

45.1116  Court's right to disregard 
grammatical errors or mistakes 
in statute in order to effectuate 
legislative intent 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

45.1117  Interpretation supporting 
statute's purpose is favored 
over one that will defeat 
objective of statute 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶21. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶36. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶19. 

45.1118  Court presumes that legislature 
intends for statute to be 
interpreted in manner that 
advances purposes of statute 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶9. 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶12. 

45.1119  Other principles 

45.11191  Legislative intent must be 
ascertained from language 
of statute in relation to its 
context, history, scope, and 
objective, including 
consequences of alternative 
interpretations 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶15. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶14. 

45.11192  But legislative intent is not 
primary focus of statutory 
construction; it is enacted 
law, not unenacted intent, 
that is binding on public 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶19. 

45.11193  All parts of statute should 
be construed to support 
statute’s overall purpose 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶10. 

45.11194  Statutory interpretation 
that contravenes statute's 
purpose is not favored 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶8. 

45.11195  Canons of statutory 
construction are not 
mandatory rules, but 
guides designed to 
determine legislative 
intent; other circumstances 
evincing legislative intent 
can overcome their force 

 For cases dealing with this subject, see sec. 
45.19999. 

45.11196  Court not required to give 
words their literal or usual 
meaning when acceptance 
of that meaning would 
thwart purpose or intent of 
statute 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶14, 29. 

45.112  To determine, and give effect to, 
plain meaning of words in statute 

45.1121  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶24. 
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 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶12. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶13. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶55. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶15. 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶13. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶23. 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶13. 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶11. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶12. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶12. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶5. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. Langham, 2006 WI App 149, 295 Wis. 2d 
384, 720 N.W.2d 544, at ¶2. 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶5. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶12. 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶5. 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶6. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶19. 

 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 
689 N.W.2d 917, at ¶4. 

45.1122  Meaning of language of statute 
to be determined in light of 
statute's manifest scope, 
context, and purpose insofar as 
they are ascertainable from text 
and structure of statute itself 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶14. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶15. 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶13. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶23. 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶4. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶15. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶6. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶6. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶22. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=36780�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33225�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32310�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29552�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=21382�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18924�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18028�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=17932�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=17866�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=17865�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=16800�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29824�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29096�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=25668�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=19295�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=18812�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=7346�
http://www.wicourts.gov/html/ca/03/03-3149.htm�
http://www.wicourts.gov/html/ca/03/03-2649.htm�
http://www.wicourts.gov/html/ca/03/03-3245.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32588�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29552�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18924�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18028�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36010�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34606�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=32302�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=31876�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29824�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29096�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28527�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28014�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26797�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=26598�


45-12 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶22. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶12. 

45.1123  To discern plain meaning of 
statute, court may consider 
prior case law interpreting, or 
otherwise related to, statute 

45.11231  In general 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶4. 

45.11232  Court of appeals may 
consider prior supreme 
court decisions stating 
purpose of statute 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶8. 

45.1124  To discern plain meaning of 
statute, court may consider 
history of statute 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶4, 10. 

45.12  Primary Source Of Construction Is 
Language Of Statute; Statutory 
Construction Begins With Language Of 
Statute 

45.121  In general 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

 Jimenez v. Quarterman, 129 S. Ct. 681 (2009). 

 Munaf v. Geren, 128 S. Ct. 2207 (2008). 

 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 
Term, p. 10-17, sec. 10.65211. 

 Richardson v. United States, 119 S. Ct. 1707 (1999): 
1998 Term, p. 45-1, sec. 45.12. 

 Holloway v. United States, 119 S. Ct. 966 (1999): 
1998 Term, p. 45-1, sec. 45.12. 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 45-2, sec. 45.121. 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 45-1, sec. 45.45.12. 

 Staples v. United States, 114 S. Ct. 1793 (1994): 
1993 Term, p. 45-1, sec. 45.12. 

 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 
(1994): 1993 Term, p. 45-1, sec. 45.12. 

 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 
1992 Term, p. 45-1, sec. 45.12. 

 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 
1990 Term, p. 20-2, sec. 20.395. 

 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 
Term, p. 45-2, sec. 45.12. 

 Pennsylvania Dep't of Public Welfare v. Davenport, 
110 S. Ct. 2126 (1990): 1989 Term, p. 45-1, sec. 45.12. 

 John Doe Agency v. John Doe Corp., 110 S. Ct. 471 
(1989): 1989 Term, p. 45-1, sec. 45.12. 

 H.J. Inc. v. Northwestern Bell Telephone Co., 109 S. 
Ct. 2893 (1989): 1988 Term, p. 45-1, sec. 45.12. 

 United States v. Monsanto, 109 S. Ct. 2657 (1989): 
1988 Term, p. 45-1, sec. 45.12. 

 United States v. Rojas-Contreras, 106 S. Ct. 555 
(1985): 1985 Term, p. 203, sec. 13.312. 

 United States v. Albertini, 105 S. Ct. 2897 (1985): 
1984 Term, p. 217, sec. 13.312. 

 United States v. Rodgers, 104 S. Ct. 1942 (1984): 
1983 Term, p. 250, sec. 13.312. 

 Russello v. United States, 104 S. Ct. 296 (1983): 
1983 Term, p. 251, sec. 13.313 and p. 252, sec. 
13.321. 

 Albernaz v. United States, 101 S. Ct. 1137 (1981): 
1980 Term, p. 151, sec. 13.312. 

 Bifulco v. United States, 100 S. Ct. 2247 (1980): 
1979 Term, p. 168, sec. 12.312. 

 United States v. Apfelbaum, 100 S. Ct. 948 (1980): 
1979 Term, p. 168, sec. 12.312. 
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 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 168, sec. 12.312. 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶12. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶30. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶21. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶12. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶13. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶28. 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶39. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶36. 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶26. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶13. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶23. 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶13. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶12. 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶11. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶12. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶12-13. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶19. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶32. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶16. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶12. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶45. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶9. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶21. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶13. 

 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 
N.W.2d 729, at ¶12. 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶8. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶13. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶28. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶13-14. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶82. 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶22. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶18. 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶26. 
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 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶29. 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶14. 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶24. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶10. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶14. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 
N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733. 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 
266 (1997): 1996 Term, p. 35-1, sec. 35.4121. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State v. Harrell, 199 Wis. 2d 654, 546 N.W.2d 115 
(1996): 1995 Term, p. 6-38, sec. 6.9713. 

 State v. Williams (Scott), 198 Wis. 2d 479, 544 
N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Sostre, 198 Wis. 2d 409, 542 N.W.2d 774 
(1996): 1995 Term, p. 38-5, sec. 38.6121. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

 State v. Ahrling, 191 Wis. 2d 398, 528 N.W.2d 431 
(1995): 1994 Term, p. 38-12, sec. 38.8811. 

 State Public Defender v. Circuit Court, 184 Wis. 2d 
860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, 
sec. 30.9712. 

 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 
41.212. 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 
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 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 9-19, sec. 9.4519C. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 45-1, sec. 45.111. 

 State v. Bonds, 165 Wis. 2d 27, 477 N.W.2d 265 
(1991): 1991 Term, p. 33-1, sec. 33.2112. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 45-1, sec. 45.12. 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 45-1, sec. 45.12. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 45-1, sec. 45.12. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 45-1, sec. 45.12. 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 45-1, sec. 45.12. 

 State v. Pham, 137 Wis. 2d 31, 403 N.W.2d 35 
(1987): 1986 Term, p. 255, sec. 13.312. 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 203, sec. 13.312. 

 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 
266 (1985): 1985 Term, p. 203, sec. 13.311. 

 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 
(1984): 1984 Term, p. 218, sec. 13.312. 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 250, sec. 13.312. 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 250, sec. 13.312. 

 State ex rel. Melentowich v. Klink, 108 Wis. 2d 374, 
321 N.W.2d 272 (1982): 1981 Term, p. 191, sec. 
13.312. 

 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 
(1981): 1980 Term, p. 139, sec. 12.6111. 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 168, sec. 12.313. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 168, sec. 12.312. 

 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 
(1978): 1978 Term, p. 131, sec. 12.312. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶14. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶14. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶5. 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶7. 

 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 
769 N.W.2d 125, at ¶9. 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶4. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶21. 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶7. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶15. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶8. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶13. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶6. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶7. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 
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 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶5. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶5. 

 State v. Hall, 2007 WI App 168, 304 Wis. 2d 504, 
737 N.W.2d 13, at ¶7. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶6. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶10. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶14. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶21, 27. 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶5. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶24. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶9. 

 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 
619, 721 N.W.2d 527, at ¶6. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶4. 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶4. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶9. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶12. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶6. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶43. 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶9. 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶5. 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶6. 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶6. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶14. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶14. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶8. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶9. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶12. 

 State v. Devore, 2004 WI App 87, 272 Wis. 2d 383, 
679 N.W.2d 890, at ¶4. 

 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 
679 N.W.2d 910, at ¶8. 

 State v. Lehman, 2004 WI App 59, 270 Wis. 2d 
695, 677 N.W.2d 644, at ¶7. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶17. 
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 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶8. 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶12. 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶16. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶8. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶6. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶9. 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶12. 

 In Interest of Terry T., 2003 WI App 21, 259 Wis. 
2d 339, 657 N.W.2d 97, 2002 Term WCA-235, at ¶7. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶8. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶16. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶34. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶10. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶21. 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶7. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶5. 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶6. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶6. 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶12. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶19. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶17. 

 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 
871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶13. 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶46. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶7. 

 State ex rel. Szymanski v. Gamble, 2001 WI App 
118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term 
WCA-311, at ¶9. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶7. 

 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 
2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶9. 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶5. 

 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 
429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶5. 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶7. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶15. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶18. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶7. 

 State v. Graham, 2000 WI App 138, 237 Wis. 2d 
620, 614 N.W.2d 504: 1999 Term, p. 34-2, sec. 
34.3211. 
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 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Moline, 229 Wis. 2d 38, 598 N.W.2d 929 
(Ct. App. 1999): 1999 Term, p. 36-1, sec. 36.18412. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38.21, sec. 38.5212. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 
(Ct. App. 1998): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 
(Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212. 

 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 
(Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612. 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Grzelak, 215 Wis. 2d 577, 573 N.W.2d 538 
(Ct. App. 1997): 1997 Term, p. 6-7, sec. 6.2314. 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452. 

 State v. Bender, 213 Wis. 2d 338, 570 N.W.2d 590 
(Ct. App. 1997): 1997 Term, p. 12-5, sec. 12.6823. 

 In Interest of David L.W., 213 Wis. 2d 277, 570 
N.W.2d 582 (Ct. App. 1997): 1997 Term, p. 42-20, 
sec. 42.7211. 
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 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961. 

 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 
(Ct. App. 1996): 1996 Term, p. 6-2, sec. 62412. 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134. 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

 State v. Mata, 199 Wis. 2d 315, 544 N.W.2d 578 
(Ct. App. 1996): 1995 Term, p. 38-3, sec. 38.1321. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 
116 (Ct. App. 1995): 1995 Term, p. 12-8, sec. 
12.6842. 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 
(Ct. App. 1995): 1994 Term, p. 5-1, sec. 5.1131.+. 

 In Interest of Curtis W., 192 Wis. 2d 719, 531 
N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, 
sec. 42.5521. 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 
(Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226. 

 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 
N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 
6.2422. 

 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 
(Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131. 

 State v. Hufford, 186 Wis. 2d 461, 522 N.W.2d 26 
(Ct. App. 1994): 1994 Term, p. 9-13, sec. 9.484. 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241. 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

 State v. Doyen, 185 Wis. 2d 635, 518 N.W.2d 321 
(Ct. App. 1994): 1993 Term, p. 37-6, sec. 37.2115. 

 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 
(Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212. 

 State v. Penzkofer, 184 Wis. 2d 262, 516 N.W.2d 
774 (Ct. App. 1994): 1993 Term, p. 44-5, sec. 
44.5711. 

 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. 
App. 1994): 1993 Term, p. 40-1, sec. 40.6211. 

 State v. Muniz, 181 Wis. 2d 928, 512 N.W.2d 252 
(Ct. App. 1994): 1993 Term, p. 37-5, sec. 37.2114. 

 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 
(Ct. App. 1994): 1993 Term, p. 8-11, sec. 8.8112. 

 State v. Young, 180 Wis. 2d 700, 511 N.W.2d 309 
(Ct. App. 1993): 1993 Term, p. 36-1, sec. 36.1811. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 
(Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961. 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 
(Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212. 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

 State v. Biljan, 177 Wis. 2d 14, 501 N.W.2d 820 
(Ct. App. 1993): 1992 Term, p. 37-5, sec. 37.2122. 
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 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 
(Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834. 

 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 
684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 38-7, sec. 38.4111. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411. 

 State v. Badzmierowski, 171 Wis. 2d 260, 490 
N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 
6.3311. 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. 
App. 1992): 1992 Term, p. 6-24, sec. 6.6333. 

 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 
(Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121. 

 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 
(Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431. 

 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 
(Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143. 

 State v. Davis, 165 Wis. 2d 78, 477 N.W.2d 307 
(Ct. App. 1991): 1991 Term, p. 45-1, sec. 45.12. 

 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 
316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 
11.1131. 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 

 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 
(Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832. 

 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 
(Ct. App. 1991): 1990 Term, p. 45-1, sec. 45.12. 

 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 45-1, 
sec. 45.12. 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 45-1, sec. 45.12. 

 In Interest of J.W.T., 159 Wis. 2d 754, 465 N.W.2d 
520 (Ct. App. 1990): 1990 Term, p. 45-1, sec. 45.12. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 45-1, sec. 45.12. 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, p. 45-2, sec. 45.12. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 45-1, sec. 45.12. 

 City of Mequon v. Hess, 158 Wis. 2d 500, 463 
N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 45-2, 
sec. 45.12. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 45-2, sec. 45.12. 

 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 
573 (Ct. App. 1990): 1989 Term, p. 45-1, sec. 45.111. 

 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 
494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 
42.4211. 

 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 
(Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.12. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.12. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.12. 

 McGee v. Racine County Circuit Court, 150 Wis. 2d 
178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 
47-6, sec. 47.3432. 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 45-1, sec. 45.111. 
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 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 45-1, sec. 45.12. 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 45-1, sec. 45.12. 

 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 
(Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.12. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 City of Milwaukee v. Dyson, 141 Wis. 2d 108, 413 
N.W.2d 660 (Ct. App. 1987): 1987 Term, p. 45-2, 
sec. 45.13. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 45-1, sec. 45.12. 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.12. 

 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 
130 (Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.12. 

 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 
274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661. 

 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 
767 (Ct. App. 1987): 1986 Term, p. 256, sec. 13.3131. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 255, sec. 13.3111. 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 240, sec. 12.7671. 

 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 255, sec. 13.312. 

 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 
750 (Ct. App. 1986): 1986 Term, p. 256, sec. 13.3131. 

 State v. Salzer, 133 Wis. 2d 54, 393 N.W.2d 121 
(Ct. App. 1986): 1986 Term, p. 255, sec. 13.312. 

 State v. Mason, 132 Wis. 2d 427, 393 N.W.2d 102 
(Ct. App. 1986): 1986 Term, p. 256, sec. 13.3131. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 203, sec. 12.312. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 218, 
sec. 13.312. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 218, sec. 13.312. 

 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 
(Ct. App. 1984): 1984 Term, p. 217, sec. 13.311. 

 State v. Gavigan, 122 Wis. 2d 389, 362 N.W.2d 162 
(Ct. App. 1984): 1984 Term, p. 218, sec. 13.313. 

 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 
198 (Ct. App. 1982): 1982 Term, p. 219, sec. 13.312. 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 191, sec. 13.312. 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 151, sec. 13.312. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 191, sec. 13.312. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 168, 
sec. 12.312. 

 State ex rel. E.R. v. Flynn, 88 Wis. 2d 37, 276 
N.W.2d 313 (Ct. App. 1979): 1978 Term, p. 131, sec. 
12.312. 

 State ex rel. Cholka v. Johnson, 85 Wis. 2d 400, 270 
N.W.2d 438 (Ct. App. 1978): 1978 Term, p. 131, sec. 
12.312. 

45.122  Showing of contrary intention in 
legislative history may justify 
departure from plain meaning of 
statutory language 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 45-2, sec. 45.121. 

45.123  When faced with plain language, 
court applies plain language unless 
such application would lead to 
absurd or unreasonable result; 
plain meaning of language of 
statute may be rejected if it would 
lead to absurd or unreasonable 
result 
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 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶11. 

 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 
735, 746 N.W.2d 581, at ¶12. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶14. 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶12. 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶14. 

45.124  Plain meaning of language of 
statute may be rejected if it is 
clearly at odds with legislative 
intent 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶11. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶14. 

 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 
679 N.W.2d 910, at ¶8. 

45.125  Plain meaning of statute takes 
precedence over all extrinsic 
sources and rules of construction 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶8. 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶12. 

45.126  Court will not read words into 
statute if statute has clear meaning 
on its face 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶14. 

45.127  Scope, context, and purpose of 
statute are perfectly relevant to 
plain-meaning interpretation of 
unambiguous statute as long as the 
scope, context, and purpose are 
ascertainable from text and 
structure of statute itself, rather 
than from extrinsic sources, such as 
legislative history 

 For cases dealing with this subject, see sec. 
45.3194. 

45.128  Court not at liberty to disregard 
plain, clear words of statute 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶40. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

45.129  Other matters 

45.1291  If meaning of language is 
plain, inquiry ordinarily stops 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶6. 

 For cases dealing with the propriety of resort to 
the rules of construction or to extrinsic aids to  
construction when language of statute is 
unambiguous, see secs. 45.13 and 45.31. 

45.13  Propriety Of Resort To Rules Of 
Statutory Construction: Statute Must Be 
Ambiguous; When Statutory Language 
Is Plain, It Is Interpreted According To 
Its Terms 

45.131  General rule 

45.1311  In general 

 Jimenez v. Quarterman, 129 S. Ct. 681 (2009). 

 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 
1992 Term, p. 45-1, sec. 45.12. 

 Negonsott v. Samuels, 113 S. Ct. 1119 (1993): 1992 
Term, p. 45-2, sec. 45.131. 

 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 
1990 Term, p. 45-2, sec. 45.13. 

 United States v. Monsanto, 109 S. Ct. 2657 (1989): 
1988 Term, p. 45-1, sec. 45.13. 

 United States v. John Doe, Inc. I, 107 S. Ct. 1656 
(1987): 1986 Term, p. 256, sec. 13.3131. 

 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 
Term, p. 218, sec. 13.313. 
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 United States v. Rodgers, 104 S. Ct. 1942 (1984): 
1983 Term, p. 251, sec. 13.315. 

 Russello v. United States, 104 S. Ct. 296 (1983): 
1983 Term, p. 251, sec. 13.315. 

 Albernaz v. United States, 101 S. Ct. 1137 (1981): 
1980 Term, p. 151, sec. 13.315. 

 United States v. Culbert, 98 S. Ct. 1112 (1978): 1977 
Term, p. 88, sec. 12.31. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶30. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶21-22. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶12. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶13. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶28. 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶39. 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶16. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶26, 54. 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶13. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶13-14. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶16. 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶14. 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶8. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶28. 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶14. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶14-15. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶82. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶18. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶18. 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶29. 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶14, 36. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶10. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶14-16. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 
N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 
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 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State v. Harrell, 199 Wis. 2d 654, 546 N.W.2d 115 
(1996): 1995 Term, p. 6-38, sec. 6.9713. 

 State v. Williams (John), 198 Wis. 2d 516, 544 
N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Williams (Scott), 198 Wis. 2d 479, 544 
N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Ahrling, 191 Wis. 2d 398, 528 N.W.2d 431 
(1995): 1994 Term, p. 38-12, sec. 38.8811. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 45-1, sec. 45.13. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 45-2, sec. 45.13. 

 State v. Moore, 167 Wis. 2d 491, 481 N.W.2d 633 
(1992): 1991 Term, p. 6-19, sec. 6.6341. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 45-2, sec. 45.13. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 42-5, sec. 42.4311. 

 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 
839 (1991): 1990 Term, p. 45-2, sec. 45.13. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 256, sec. 13.3131. 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 203, sec. 13.312. 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 203, sec. 13.313. 

 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 
266 (1985): 1985 Term, p. 203, sec. 13.3111. 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 250, sec. 13.313. 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 142, sec. 6.452. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 250, sec. 13.313. 

 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 
(1983): 1983 Term, p. 251, sec. 13.313. 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 168, sec. 12.313. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 169, sec. 12.315. 

 State v. Engler, 80 Wis. 2d 402, 259 N.W.2d 97 
(1977): 1977 Term, p. 88, sec. 12.31. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶14. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶5. 
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 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶4. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶9. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7, 13. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶15. 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶3. 

 State v. Collins, 2008 WI App 163, 314 Wis. 2d 
653, 760 N.W.2d 438, at ¶9. 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶6. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶6. 

 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 
722, 741 N.W.2d 488, at ¶2. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶10. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶5-7. 

 State v. Hall, 2007 WI App 168, 304 Wis. 2d 504, 
737 N.W.2d 13, at ¶7. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶27. 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶5. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶9. 

 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 
619, 721 N.W.2d 527, at ¶6. 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶4. 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶9. 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶4. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶9. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶6. 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶5. 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶6. 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶6. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶14. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶5. 

 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 
689 N.W.2d 917, at ¶4. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶8, 11. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶9. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶12. 

 State v. Lehman, 2004 WI App 59, 270 Wis. 2d 
695, 677 N.W.2d 644, at ¶7, 11. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶17. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶8. 

 State v. Larson, 2003 WI App 235, 268 Wis. 2d 
162, 672 N.W.2d 322, at ¶6. 

 State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 
671 N.W.2d 860, at ¶5. 
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 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶12. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶10. 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶16. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶8-9. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶6. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶9-10. 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶12. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶8. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶16. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶12. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶34. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶21. 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶7. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶5. 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶8. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶7, 
15. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶12. 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶6. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶68. 

 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 
871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶13. 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶46. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶7, 
17. 

 State ex rel. Szymanski v. Gamble, 2001 WI App 
118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term 
WCA-311, at ¶9. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶7. 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶21. 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶3. 

 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 
626 N.W.2d 5, 2000 Term WCA-234, at ¶9. 

 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 
429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶5, 9. 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶7. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶18. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶7. 

 State v. Graham, 2000 WI App 138, 237 Wis. 2d 
620, 614 N.W.2d 504: 1999 Term, p. 34-2, sec. 
34.3211. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 
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 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Miller, 229 Wis. 2d 567, 600 N.W.2d 224 
(Ct. App. 1999): 1999 Term, p. 10-27, sec. 10.7451. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 
198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 
36.18321. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 
(Ct. App. 1998): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 
(Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212. 

 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 
(Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612. 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111. 

 State v. Paulick, 213 Wis. 2d 432, 570 N.W.2d 626 
(Ct. App. 1997): 1997 Term, p. 10-37, sec. 10.7732. 

 In Interest of David L.W., 213 Wis. 2d 277, 570 
N.W.2d 582 (Ct. App. 1997): 1997 Term, p. 42-20, 
sec. 42.7211. 

 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 
36.2511. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 4942. 

 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 
(Ct. App. 1996): 1996 Term, p. 6-2, sec. 6.2412. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 
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 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

 State v. Schoepp, 204 Wis. 2d 266, 554 N.W.2d 236 
(Ct. App. 1996): 1996 Term, p. 44-6, sec. 44.421. 

 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 
(Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

 In Interest of Jason R.N., 201 Wis. 2d 646, 549 
N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, 
sec. 42.4411. 

 In Interest of Julian C.P., 201 Wis. 2d 530, 549 
N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, 
sec. 42.683. 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

 State v. Yoder, 200 Wis. 2d 463, 546 N.W.2d 575 
(Ct. App. 1996): 1995 Term, p. 37-3, sec. 37.2313. 

 State v. Bidwell, 200 Wis. 2d 200, 546 N.W.2d 507 
(Ct. App. 1996): 1995 Term, p. 31-4, sec. 31.5212. 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

 State v. Mata, 199 Wis. 2d 315, 544 N.W.2d 578 
(Ct. App. 1996): 1995 Term, p. 38-3, sec. 38.1321. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611. 

 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 
116 (Ct. App. 1995): 1995 Term, p. 12-8, sec. 
12.6842. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

 State v. Rasmussen, 195 Wis. 2d 109, 536 N.W.2d 
106 (Ct. App. 1995): 1995 Term, p. 36-5, sec. 
36.1812. 

 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. 
App. 1995): 1994 Term, p. 47-1, sec. 47.1411. 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 
N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 
6.2422. 

 State v. Hufford, 186 Wis. 2d 461, 522 N.W.2d 26 
(Ct. App. 1994): 1994 Term, p. 9-13, sec. 9.484. 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

 State v. Doyen, 185 Wis. 2d 635, 518 N.W.2d 321 
(Ct. App. 1994): 1993 Term, p. 37-6, sec. 37.2115. 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. 
App. 1994): 1993 Term, p. 40-1, sec. 40.6211. 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 

 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 
(Ct. App. 1994): 1993 Term, p. 8-11, sec. 8.8112. 

 State v. Holliman, 180 Wis. 2d 348, 509 N.W.2d 73 
(Ct. App. 1993): 1993 Term, p. 35-2, sec. 35.4211. 
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 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 
(Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961. 

 State v. Charles, 180 Wis. 2d 155, 509 N.W.2d 85 
(Ct. App. 1993): 1993 Term, p. 37-4, sec. 37.2113. 

 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 
N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.3412. 

 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 
(Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111. 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 
(Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212. 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41.391. 

 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 
(Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142. 

 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 
(Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834. 

 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 
684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 38-7, sec. 38.4111. 

 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411. 

 State v. Phillips, 172 Wis. 2d 391, 493 N.W.2d 238 
(Ct. App. 1992): 1992 Term, p. 38-4, sec. 38.1341. 

 State v. Badzmierowski, 171 Wis. 2d 260, 490 
N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 
6.3311. 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

 State v. Wilson, 170 Wis. 2d 720, 490 N.W.2d 48 
(Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.331. 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 6-3, sec. 6.2342. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 

 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 
(Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143. 

 State v. Davis, 165 Wis. 2d 78, 477 N.W.2d 307 
(Ct. App. 1991): 1991 Term, p. 45-2, sec. 45.13. 

 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 
316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 
11.1131. 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 45-2, sec. 45.13. 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112. 

 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 
(Ct. App. 1991): 1990 Term, p. 45-2, sec. 45.13. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 45-1, sec. 45.111. 

 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 45-2, 
sec. 45.13. 

 Racine County v. Berndt, 161 Wis. 2d 116, 467 
N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 45-6, 
sec. 45.31. 
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 State v. Moore, 161 Wis. 2d 104, 467 N.W.2d 201 
(Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.6311. 

 In Interest of J.W.T., 159 Wis. 2d 754, 465 N.W.2d 
520 (Ct. App. 1990): 1990 Term, p. 45-2, sec. 45.13. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 45-2, sec. 45.13. 

 State v. One 1971 Oldsmobile Cutlass Automobile, 
159 Wis. 2d 718, 464 N.W.2d 851 (Ct. App. 1990): 
1990 Term, p. 45-2, sec. 45.13. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, 1990 Term, p. 45-2, 
sec. 45.13. 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, p. 45-2, sec. 45.12. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 45-1, sec. 45.12. 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 45-3, sec. 45.13. 

 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 
(Ct. App. 1990): 1990 Term, p. 37-1, sec. 37.221. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 45-3, sec. 45.13. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 45-2, sec. 45.12. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.7221. 

 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 
(Ct. App. 1990): 1989 Term, p. 45-1, sec. 45.13. 

 In Interest of R.W.S., 156 Wis. 2d 526, 457 N.W.2d 
498 (Ct. App. 1990): 1989 Term, p. 45-2, sec. 45.13. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 45-2, sec. 45.13. 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 45-2, sec. 45.13. 

 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 
(Ct. App. 1989): 1989 Term, p. 45-2, sec. 45.13. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 45-2, sec. 45.13. 

 State v. Maul, 151 Wis. 2d 349, 444 N.W.2d 430 
(Ct. App. 1989): 1989 Term, p. 45-2, sec. 45.13. 

 McGee v. Racine County Circuit Court, 150 Wis. 2d 
178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 
47-6, sec. 47.3432. 

 State v. Williams, 148 Wis. 2d 852, 436 N.W.2d 
924 (Ct. App. 1989): 1988 Term, p. 45-1, sec. 45.13. 

 State v. Eastman, 148 Wis. 2d 254, 435 N.W.2d 278 
(Ct. App. 1988): 1988 Term, p. 45-1, sec. 45.13. 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 45-1, sec. 45.111. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.13. 

 In Interest of F.E.W., 143 Wis. 2d 856, 422 N.W.2d 
893 (Ct. App. 1988): 1987 Term, p. 45-5, sec. 45.31. 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 45-1, sec. 45.13. 

 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 
190 (Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 City of Milwaukee v. Dyson, 141 Wis. 2d 108, 413 
N.W.2d 660 (Ct. App. 1987): 1987 Term, p. 45-2, 
sec. 45.13. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 45-1, sec. 45.12. 

 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 
274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661. 

 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 
767 (Ct. App. 1987): 1986 Term, p. 256, sec. 13.3131. 
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 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 255, sec. 13.3131. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 258, sec. 13.331. 

 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 
(Ct. App. 1986): 1986 Term, p. 256, sec. 13.3131. 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 240, sec. 12.7671. 

 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 256, sec. 13.3131. 

 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 
750 (Ct. App. 1986): 1986 Term, p. 256, sec. 13.3131. 

 State v. Mason, 132 Wis. 2d 427, 393 N.W.2d 102 
(Ct. App. 1986): 1986 Term, p. 256, sec. 13.3131. 

 State ex rel. Wisconsin State Journal v. Circuit 
Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 
1986): 1985 Term, p. 203, sec. 13.313. 

 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.571. 

 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 
(Ct. App. 1985): 1984 Term, p. 218, sec. 13.312. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.561. 

 State v. Hooper, 122 Wis. 2d 748, 364 N.W.2d 175 
(Ct. App. 1985): 1984 Term, p. 218, sec. 13.313. 

 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 
(Ct. App. 1984): 1984 Term, p. 217, sec. 13.311. 

 State v. Gavigan, 122 Wis. 2d 389, 362 N.W.2d 162 
(Ct. App. 1984): 1984 Term, p. 218, sec. 13.313. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 219, sec. 13.313. 

 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 
(Ct. App. 1982): 1982 Term, p. 219, sec. 13.313. 

 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 
127 (Ct. App. 1982): 1982 Term, p. 211, sec. 13.1611. 

 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 219, sec. 13.313. 

 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 
162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 
191, sec. 13.313. 

 Parker v. Percy, 105 Wis. 2d 486, 314 N.W.2d 166 
(Ct. App. 1981): 1981 Term, p. 191, sec. 13.313. 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 191, sec. 13.313. 

 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 
(Ct. App. 1981): 1981 Term, p. 191, sec. 13.313. 

 State ex rel. State Public Defender v. Percy, 97 Wis. 
2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, 
p. 168, sec. 12.313. 

 For cases dealing with the propriety of resort to 
extrinsic aid to interpretation, see sec. 45.31. 

45.1312  Dissent questioning validity of 
general rule 

 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 
N.W.2d 729, at ¶45-56. 

45.132  When statute is ambiguous: 
statutory language is ambiguous 
when it can be understood in two 
or more senses by reasonably well-
informed persons 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶22. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶18. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶15. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶6. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶7. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

http://www.wicourts.gov/html/sc/99/99-2441.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33332�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=17911�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=44174�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=40095�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=30703�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29824�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=29384�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=28014�


45-32 

45.133  Disagreement on meaning of 
statute between parties or judges or 
between party and judge does not 
necessarily render statute 
ambiguous 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶12. 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec 12.6822. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41.391. 

 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 
215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311. 

45.134  Ambiguity can be created by 
statute's interaction with, or 
relation to, another statutory 
provision 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶14. 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶14. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 
266 (1997): 1996 Term, p. 35-1, sec. 35.4121. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶5. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶12. 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶3. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶18. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 
(Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142. 

45.135  Impact of legislative history of 
statute on question of ambiguity 

45.1351  Legislative history of statute 
cannot be used to create 
ambiguity 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 45-1, sec. 45.132. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶39. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 
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45.1352  Legislative history of statute 
can be invoked to demonstrate 
that statute is not ambiguous 
and that court has properly 
interpreted it 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶40. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶52. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶28. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶39. 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶6. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 45-2, sec. 45.133. 

45.1353  Legislative history may be 
examined to determine plain 
meaning of statute 

 For cases dealing with this subject, see sec. 
45.1124. 

45.136  Impact of split of judicial authority 
regarding statute's meaning on 
question of ambiguity 

45.1361  Split in other jurisdictions on 
meaning of similar statute 
evidences statute's ambiguity 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

45.1362  Division of judicial authority 
over the proper construction of 
a statute does not necessarily 
render it ambiguous 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

45.1363  When courts or judges disagree 
about interpretation of law, law 
is, by definition, ambiguous 

 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 
(Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112. 

45.137  Other matters relating to ambiguity 

45.1371  Title of statute cannot be used 
to create ambiguity 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 45-1, sec. 45.132. 

45.1372  Propriety of resort to legislative 
history even in absence of 
ambiguity 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶6. 

45.1373  Effect of statutory definition of 
word or phrase 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 256, sec. 13.3132. 

45.1374  Depending on facts of case, 
same statute may be found 
ambiguous in one setting and 
unambiguous in another 

 For cases dealing with this subject, see sec. 
45.3198. 

45.138  Other matters relating to ambiguity 
(cont'd) 

45.1381  Provision that statute is to be 
liberally construed to effectuate 
remedial purpose can only 
serve as aid for resolving 
ambiguity not as basis for 
creating ambiguity 

 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 
1992 Term, p. 45-2, sec. 45.134. 

45.1382  Statute unambiguous on its 
face may be ambiguous when 
applied to particular set of facts 
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 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

45.1383  Statute plain on its face may be 
rendered ambiguous by context 
in which it is sought to be 
applied 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶12. 

45.1384  Statute may be plain and 
unambiguous when applied to 
one set of facts but yield an 
ambiguity when applied to 
another 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶30. 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶9. 

45.1385  Before it will find statute 
ambiguous, court will first 
examine statutory definitions 
of words and phrases 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, See sec. 
11.3162. 

45.1386  Extrinsic sources may be 
considered to assure that 
court's interpretation gives 
effect to intent of legislature 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶92. 

45.1387  Clear and unambiguous statute 
may be construed if literal 
application would lead to 
absurd or unreasonable result 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶15. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶7. 

45.1388  Ambiguity may be created by 
statute's placement in statute 
book 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶14. 

45.1389  Ambiguity not required before 
court may examine scope, 
context, or purpose of statute as 
long as the scope, context, and 
purpose are ascertainable from 
text and structure of statute 
itself, rather than extrinsic 
sources, such as legislative 
history 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶43. 

 For cases dealing with this subject, see sec. 
45.3194. 

45.139  Other matters relating to ambiguity 
(cont'd) 

45.1391  Statute not rendered 
ambiguous simply because its 
provisions are difficult to apply 
to facts of particular case 

 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

45.1392  Use of word "any" may render 
statute unambiguous and 
susceptible to only one 
interpretation 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

45.1393  Ambiguity may be created by 
absence of explicit sanction of, 
or prohibition on, particular 
action that party argues is 
prohibited by statute 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 42-5, sec. 42.4311. 

45.1394  Word is not ambiguous merely 
because it is general enough to 
encompass more than one set of 
circumstances 
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 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

45.1395  Need to resort to dictionary to 
ascertain meaning of word does 
not render word ambiguous 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶11. 

 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 
2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at 
¶14. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

45.1396  Fact that same conduct may be 
violation of two statutes does 
not mean that those statutes are 
ambiguous 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

45.1397  Statute need not be ambiguous 
before court may resort to 
dictionary for definition of its 
terms 

 For cases dealing with this subject, see sec. 
45.2122. 

45.1398  Ambiguity not created by 
failure to address every 
interpretative theory 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 45-2, sec. 45. 135. 

45.1399  Fact that statute can be applied 
in situations not expressly 
anticipated by legislature does 
not demonstrate ambiguity; it 
demonstrates breadth 

 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. 
Ct. 1952 (1998): 1997 Term, p. 45-2, sec. 45.134. 

45.14  Determining Which Controls When 
Statutes Conflict 

45.141  Specific provision is controlling 
over general one 

45.1411  In general 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

 Edmond v. United States, 117 S. Ct. 1573 (1997): 
1996 Term, p. 45-2, sec. 45.141. 

 Gozlon-Peretz v. United States, 111 S. Ct. 840 
(1991): 1990 Term, p. 45-3, sec. 45.141. 

 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 
Term, p. 170, sec. 12.3193. 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶41. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶47. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶27. 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶38-39. 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶21. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶24. 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 City of Muskego v. Godec, 167 Wis. 2d 536, 482 
N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311. 

http://www.wicourts.gov/html/ca/97/97-2616.htm�
http://www.wicourts.gov/html/ca/97/97-1337.htm�
http://www.wicourts.gov/html/ca/00/00-2906.htm�
http://www.wicourts.gov/html/ca/00/00-1570.htm�
http://www.wicourts.gov/html/ca/00/00-2127.htm�
http://www.wicourts.gov/html/ca/97/97-3512.htm�
http://www.wicourts.gov/html/ca/97/97-3065.htm�
http://www.wicourts.gov/html/ca/97/97-2345.htm�
http://www.wicourts.gov/html/ca/97/97-1460.htm�
http://www.wicourts.gov/html/ca/97/97-3131.htm________________________From: George, Judith DPI Sent: Wednesday, November 10, 2004 1:13 PMTo: Zimpel, Vicki M.Subject: FW: HUGS!!!!!!!!! -----Original , Judith DPIhttp://www.wicourts.gov/html/ca/97/97-3131.htm�
http://supct.law.cornell.edu/supct/html/96-738.ZS.html�
http://supct.law.cornell.edu/supct/search/display.html?terms=Yeskey&url=/supct/html/97-634.ZO.html�
http://supct.law.cornell.edu/supct/html/7-10441.ZS.html�
http://www.law.cornell.edu/supct/search/display.html?terms=edmond%20v.%20united%20states&url=/supct/html/96-262.ZS.html�
http://www.law.cornell.edu/supct/search/display.html?terms=gozlon&url=/supct/html/89-7370.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=33126�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=32310�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=27542�
http://www.wicourts.gov/html/sc/02/02-2106.htm�
http://www.wicourts.gov/html/sc/01/01-0507.htm�
http://www.wicourts.gov/html/sc/01/01-1051.htm�
http://www.wicourts.gov/html/sc/98/98-0576.htm�
http://www.wicourts.gov/html/sc/97/97-3306.htm�


45-36 

 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 
(1981): 1980 Term, p. 79, sec. 6.411. 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 170, sec. 12.3193. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶5, 8. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7, 12. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶7. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶10. 

 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 
198, 722 N.W.2d 393, at ¶11. 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶21. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶23. 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶7. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶15. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶25. 

 State v. Larson, 2003 WI App 235, 268 Wis. 2d 
162, 672 N.W.2d 322, at ¶6. 

 In Interest of Daniel T., 2003 WI App 200, 266 Wis. 
2d 1032, 670 N.W.2d 95, at ¶8. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶22. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶15. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶21. 

 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 
648 N.W.2d 15, 2001 Term WCA-368, at ¶15. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶21-
22, 24. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶20. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 
N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 45-2, 
sec. 45.141. 

 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 
N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, 
sec. 42.412. 

 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 
(Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121. 

 Brown County v. State Public Defender, 167 Wis. 
2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, 
p. 12-7, sec. 12.6631. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 36-4, sec. 36.1921. 

 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 
(Ct. App. 1990): 1989 Term, p. 45-2, sec. 45.1411. 

 State v. Dresel, 136 Wis. 2d 461, 401 N.W.2d 855 
(Ct. App. 1987): 1986 Term, p. 257, sec. 13.3194. 

 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 
(Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221. 

 State v. Ledford, 114 Wis. 2d 562, 339 N.W.2d 361 
(Ct. App. 1983): 1983 Term, p. 140, sec. 6.411. 

 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 
329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 221, 
sec. 13.3194. 

 State v. Smith, 106 Wis. 2d 151, 316 N.W.2d 124 
(Ct. App. 1982): 1981 Term, p. 99, sec. 7.51. 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 192, sec. 13.3193. 
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 State v. May, 100 Wis. 2d 9, 301 N.W.2d 458 (Ct. 
App. 1980): 1980 Term, p. 25, sec. 2.62. 

45.1412  Prosecutor may charge more 
general statute proscribing 
defendant's criminal conduct 
even though more specific 
statute exists 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶9-14. 

 State v. Eisenberg, 151 Wis. 2d 38, 443 N.W.2d 328 
(Ct. App. 1989): 1988 Term, p. 37-2, sec. 37.221. 

45.1413  Rule only applies where 
legislative intent cannot be 
discerned from pertinent 
provisions and provisions are 
in irreconcilable conflict 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶24. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶22. 

45.1414  Exception:  when application of 
rule creates absurd result 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶21. 

45.1415  Rule applies only when general 
statute is ambiguous 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶10-11. 

45.1416  Rule does not apply if it 
appears that legislature 
intended general statute to 
prevail 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶7, 17. 

45.142  Later provision is controlling over 
earlier one 

 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 
(1981): 1980 Term, p. 79, sec. 6.411. 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 192, sec. 13.3193. 

45.15  When Strict Construction Required 

45.151  Penal statute (rule of lenity) 

45.1511  In general 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 United States v. Santos, 128 S. Ct. 2020 (2008). 

 Burgess v. United States, 128 S. Ct. 1572 (2008). 

 Scheidler v. National Organization for Women, Inc., 
123 S. Ct. 1057 (2003), 2002 Term USSC-9. 

 Cleveland v. United States, 121 S. Ct. 365 (2000), 
2000 Term USSC-1. 

 Castillo v. United States, 120 S. Ct. 2090 (2000): 
1999 Term, p. 45-3, sec. 45.1511. 

 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 
Term, p. 34-5, sec. 34.8112. 

 Caron v. United States, 118 S. Ct. 2007 (1998): 1997 
Term, p. 45-2, sec. 45.151. 

 Muscarello v. United States, 118 S. Ct. 1911 (1998): 
1997 Term, p. 45-2, sec. 45.151. 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 45-3, sec. 45.151. 

 Bates v. United States, 118 S. Ct. 285 (1997): 1997 
Term, p. 38-21, sec. 38.8821. 

 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 
Term, p. 45-2, sec. 45.151. 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 45-2, sec. 45.151. 

 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, 
p. 9-8, sec. 9.3231. 

 United States v. Shabani, 115 S. Ct. 382 (1994): 
1994 Term, p. 36-3, sec. 36.2411. 

 Staples v. United States, 114 S. Ct. 1793 (1994): 
1993 Term, p. 45-2, sec. 45.151. 

 Beecham v. United States, 114 S. Ct. 1669 (1994): 
1993 Term, p. 38-3, sec. 38.1332. 
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 National Organization for Women, Inc. v. Scheidler, 
114 S. Ct. 798 (1994): 1993 Term, p. 45-3, sec. 45.151. 

 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 
Term, p. 45-2, sec. 45.151. 

 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 
Term, p. 45-2, sec. 45.151. 

 United States v. R.L.C., 112 S. Ct. 1329 (1992): 1991 
Term, p. 42-3, sec. 42.411. 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 45-3, sec. 45.151. 

 Gozlon-Peretz v. United States, 111 S. Ct. 840 
(1991): 1990 Term, p. 45-3, sec. 45.151. 

 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 
Term, p. 45-3, sec. 45.151. 

 Taylor v. United States, 110 S. Ct. 2143 (1990): 
1989 Term, p. 45-2, sec. 45.151. 

 Hughey v. United States, 110 S. Ct. 1979 (1990): 
1989 Term, p. 9-24, sec. 9.5225. 

 Crandon v. United States, 110 S. Ct. 997 (1990): 
1989 Term, p. 38-3, sec. 38.7111. 

 United States v. Kozminski, 108 S. Ct. 2751 (1988): 
1987 Term, p. 45-2, sec. 45.151. 

 McNally v. United States, 107 S. Ct. 2875 (1987): 
1986 Term, p. 257, sec. 13.315. 

 Tanner v. United States, 107 S. Ct. 2739 (1987): 
1986 Term, p. 257, sec. 13.315. 

 Sedima, S.P.R.L. v. Imrex Co., Inc., 105 S. Ct. 3275 
(1985): 1984 Term, p. 218, sec. 13.315. 

 Dowling v. United States, 105 S. Ct. 3127 (1985): 
1984 Term, p. 218, sec. 13.315. 

 Liparota v. United States, 105 S. Ct. 2084 (1985): 
1984 Term, p. 209, sec. 12.7921. 

 United States v. Yermian, 104 S. Ct. 2936 (1984): 
1983 Term, p. 251, sec. 13.315. 

 United States v. Rodgers, 104 S. Ct. 1942 (1984): 
1983 Term, p. 251, sec. 13.315. 

 Dixson v. United States, 104 S. Ct. 1172 (1984): 
1983 Term, p. 251, sec. 13.315. 

 Russello v. United States, 104 S. Ct. 296 (1983): 
1983 Term, p. 251, sec. 13.315. 

 Williams v. United States, 102 S. Ct. 3088 (1982): 
1981 Term, p. 191, sec. 13.315. 

 McElroy v. United States, 102 S. Ct. 1332 (1982): 
1981 Term, p. 191, sec. 13.315. 

 Albernaz v. United States, 101 S. Ct. 1137 (1981): 
1980 Term, p. 151, sec. 13.315. 

 Bifulco v. United States, 100 S. Ct. 2247 (1980): 
1979 Term, p. 169, sec. 12.315. 

 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 
Term, p. 169, sec. 12.315. 

 Whalen v. United States, 100 S. Ct. 1432 (1980): 
1979 Term, p. 169, sec. 12.315. 

 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 169, sec. 12.315. 

 United States v. Batchelder, 99 S. Ct. 2198 (1979): 
1978 Term, p. 131, sec. 12.314. 

 Dunn v. United States, 99 S. Ct. 2190 (1979): 1978 
Term, p. 131, sec. 12.314. 

 United States v. Naftalin, 99 S. Ct. 2077 (1979): 
1978 Term, p. 131, sec. 12.314. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶21. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶66-67. 

 State v. Jackson, 2004 WI 29, 270 Wis. 2d 113, 676 
N.W.2d 872, at ¶12, 41. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶13, 67. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶24. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 
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 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 
(1992): 1992 Term, p. 33-10, sec. 33.7111. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 9-19, sec. 9.4519C. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 45-2, sec. 45.151. 

 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 
(1985): 1985 Term, p. 183, sec. 12.531. 

 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 
(1984): 1984 Term, p. 219, sec. 13.315. 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 251, sec. 13.316. 

 State v. Bohacheff, 114 Wis. 2d 402, 338 N.W.2d 
466 (1983): 1983 Term, p. 232, sec. 12.7621. 

 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 
382 (1983): 1982 Term, p. 188, sec. 12.321. 

 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 
(1982): 1981 Term, p. 169, sec. 12.7221. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 192, sec. 13.315. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 191, sec. 13.315. 

 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 
(1980): 1979 Term, p. 169, sec. 12.315. 

 Donaldson v. State, 93 Wis. 2d 306, 286 N.W.2d 
817 (1980): 1979 Term, p. 169, sec. 12.315. 

 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 
(1978): 1978 Term, p. 131, sec. 12.314. 

 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 
(1978): 1978 Term, p. 131, sec. 12.314. 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 88, sec. 12.35. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶25-26. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶29. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶18. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶33-35. 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶16. 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶19-20. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶54. 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶16. 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶12. 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

 In Interest of David L.W., 213 Wis. 2d 277, 570 
N.W.2d 582 (Ct. App. 1997): 1997 Term, p. 42-20, 
sec. 42.7211. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. 
App. 1995): 1994 Term, p. 47-1, sec. 47.1411. 

 State v. Penzkofer, 184 Wis. 2d 262, 516 N.W.2d 
774 (Ct. App. 1994): 1993 Term, p. 44-5, sec. 
44.5711. 

 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. 
App. 1994): 1993 Term, p. 45-3, sec. 45.151. 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 
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 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 

 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 
(Ct. App. 1991): 1991 Term, p. 45-2, sec. 45.151. 

 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 
494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 
42.4211. 

 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 
(Ct. App. 1989): 1989 Term, p. 9-16, sec. 9.4512. 

 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 
376 (Ct. App. 1989): 1989 Term, p. 45-2, sec. 45.151. 

 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 
(Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.151. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.151. 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.151. 

 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 
190 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.211. 

 State v. O'Neil, 141 Wis. 2d 535, 416 N.W.2d 77 
(Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.151. 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 35-4, sec. 35.511. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 204, sec. 13.315. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.561. 

 Cornellier Fireworks Co. v. St. Croix County, 119 
Wis. 2d 44, 349 N.W.2d 721 (Ct. App. 1984): 1983 
Term, p. 251, sec. 13.315. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 229, sec. 12.7242. 

 State v. Schmit, 115 Wis. 2d 657, 340 N.W.2d 752 
(Ct. App. 1983): 1983 Term, p. 251, sec. 13.315. 

 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 
(Ct. App. 1983): 1982 Term, p. 220, sec. 13.315. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 196, sec. 12.7523. 

 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 
127 (Ct. App. 1982): 1982 Term, p. 220, sec. 13.3192. 

 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 220, sec. 13.315. 

 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 
423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 
169, sec. 12.315. 

 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 
N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 169, sec. 
12.315. 

45.1512  Rule is limited to penal statutes 

 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 
(Ct. App. 1996): 1995 Term, p. 45-3, sec. 45.1512. 

45.1513  Rule only applies when statute 
is ambiguous; rule does not 
apply if statute is unambiguous 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 Burgess v. United States, 128 S. Ct. 1572 (2008). 

 United States v. Johnson, 120 S. Ct. 1114 (2000): 
1999 Term, p. 45-3, sec. 45.1513. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶67. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶24. 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶29. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶18. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶16. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶34. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶16. 
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 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 
133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶13. 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at 
¶13. 

45.1514  Rule applies to ambiguous 
statute only if court cannot 
clarify intent of legislature by 
resort to legislative history or 
other extrinsic sources of 
interpretation, or to traditional 
canons of statutory 
construction 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 Burgess v. United States, 128 S. Ct. 1572 (2008). 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶67. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶26. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶18. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶16. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶34-35. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶16. 

45.1515  Application of rule of lenity in 
determining whether multiple 
prosecutions under particular 
statutory provision are 
permitted 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶54. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

45.1516  Rule of strict construction of 
penal statute does not mean 
that only narrowest possible 
construction must be adopted 
in disregard of statute's 
purpose 

 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 
251, 729 N.W.2d 784, at ¶16. 

45.1517  Rule of lenity has no 
application outside realm of 
statutory construction 

 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 
730 N.W.2d 452, at ¶15. 

45.1518  Other matters 

45.15181  Rule of lenity does not 
require giving statute 
narrowest possible 
construction if doing so 
would run contrary to 
legislature's intent 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶35. 

45.15182  Rule of lenity should not 
be applied when it would 
defeat true meaning and 
intent of statute 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶67. 

45.15183  Rule of lenity applies only 
when there is grievous 
ambiguity or uncertainty in 
statute 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

45.15184  Rule of strict construction 
of penal statute cannot be 
used to circumvent 
purpose of statute 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶26. 

45.152  Statute in derogation of common 
law 

 Pasquantino v. United States, 125 S. Ct. 1766 
(2005). 

 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 
(1987): 1987 Term, p. 45-4, sec. 45.193. 
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 County of Racine v. Smith, 122 Wis. 2d 431, 362 
N.W.2d 439 (Ct. App. 1984): 1984 Term, p. 219, sec. 
13.3196. 

45.153  Statute creating privilege 

 For cases dealing with this subject, see sec. 17.94. 

45.154  Costs statute 

 In Interest of Julian C.P., 201 Wis. 2d 530, 549 
N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, 
sec. 42.683. 

45.155  Strict construction should not 
defeat legislative intent 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 35-4, sec. 35.511. 

45.16  When Liberal Construction Required 

45.161  Remedial statute 

45.1611  In general 

 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 
N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.3412. 

 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 
127 (Ct. App. 1982): 1982 Term, p. 220, sec. 13.3192. 

45.1612  Particular remedial statute 

45.16121  Interstate agreement on 
detainers 

 For cases dealing with this subject, see sec. 
6.24955. 

45.162  When statute provides that it is to 
be liberally construed 

 For cases dealing with this subject, see sec. 
45.1983. 

45.17  What Construction Should Avoid 

45.171  Unreasonable or absurd results 

45.1711  In general 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

 United States v. X-Citement Video, Inc., 115 S. Ct. 
464 (1994): 1994 Term, p. 45-2, sec. 45.171. 

 United States v. Wilson, 112 S. Ct. 1351 (1992): 
1991 Term, p. 45-2, sec. 45.171. 

 Webster v. Reproductive Health Services, 109 S. Ct. 
3040 (1989): 1988 Term, p. 45-2, sec. 45.172. 

 United States v. Raddatz, 100 S. Ct. 2406 (1980): 
1979 Term, p. 169, sec. 12.316. 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶24. 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶12, 21. 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶45. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶30, 33. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶21, 30-31. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶35. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶14. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶55. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶28. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶12. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶46. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶21. 
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 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. Williams (John), 198 Wis. 2d 516, 544 
N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Williams (Scott), 198 Wis. 2d 479, 544 
N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State v. Moore, 167 Wis. 2d 491, 481 N.W.2d 633 
(1992): 1991 Term, p. 6-19, sec. 6.6341. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 45-4, sec. 45.1721. 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 257, sec. 13.316. 

 State v. Pham, 137 Wis. 2d 31, 403 N.W.2d 35 
(1987): 1986 Term, p. 257, sec. 13.316. 

 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 
(1987): 1986 Term, p. 61, sec. 3.152. 

 State v. Disch, 129 Wis. 2d 225, 385 N.W.2d 140 
(1986): 1985 Term, p. 204, sec. 13.316. 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 252, sec. 13.316. 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 251, sec. 13.316. 

 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 
382 (1983): 1982 Term, p. 220, sec. 13.316. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 192, sec. 13.316. 

 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 
910 (1980): 1979 Term, p. 168, sec. 12.313. 

 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 
(1980): 1979 Term, p. 169, sec. 12.317. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 169, sec. 12.316. 

 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 
(1980): 1979 Term, p. 169, sec. 12.316. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶12-13. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶14. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶14, 22. 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶10. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶25. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶6. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶21, 28. 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶7. 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶4. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶9. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶15. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶8. 
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 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶14. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶6, 11. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶7. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶5. 

 State v. Martinez, 2007 WI App 225, 305 Wis. 2d 
753, 741 N.W.2d 280, at ¶17. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶6. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶7. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶10. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶22. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 

 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 
619, 721 N.W.2d 527, at ¶10. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶22. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶24. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶6. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶24, 43. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶15. 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶9. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 
679 N.W.2d 910, at ¶8. 

 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 
676 N.W.2d 555, at ¶14. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶47. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶9. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶14. 

 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 
659 N.W.2d 144, 2002 Term WCA-251, at ¶12. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶10. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶22. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶17. 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶10. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶21. 
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 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶52. 

 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 
631 N.W.2d 240, 2000 Term WCA-339, at ¶49. 

 State ex rel. Szymanski v. Gamble, 2001 WI App 
118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term 
WCA-311, at ¶12. 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶6. 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶9. 

 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 
547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶11. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶20. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶7. 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

 State v. Smith, 214 Wis. 2d 541, 571 N.W.2d 472 
(Ct. App. 1997): 1997 Term, p. 35-9, sec. 35.4121. 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, 10.7452. 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 
36.2511. 

 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 
(Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111. 

 In Interest of Julian C.P., 201 Wis. 2d 530, 549 
N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, 
sec. 42.683. 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 
31.6254. 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, 
sec. 31.5213. 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 

 State v. Charles, 180 Wis. 2d 155, 509 N.W.2d 85 
(Ct. App. 1993): 1993 Term, p. 37-4, sec. 37.2113. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41.391. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213. 
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 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 
(Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834. 

 State v. Phillips, 172 Wis. 2d 391, 493 N.W.2d 238 
(Ct. App. 1992): 1992 Term, p. 38-4, sec. 38.1341. 

 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 
(Ct. App. 1991): 1991 Term, p. 45-2, sec. 45.171. 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 

 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 
(Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361. 

 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 
106 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 
45.1911. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 
45.1721. 

 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 
(Ct. App. 1990): 1990 Term, p. 37-1, sec. 37.221. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 
45.1721. 

 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 
494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 
42.4211. 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 45-3, sec. 45.181. 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.172. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 45-3, sec. 45.171. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 45-3, sec. 45.171. 

 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 
130 (Ct. App. 1987): 1987 Term, p. 47-2, sec. 47.113. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 257, sec. 13.316. 

 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 
575 (Ct. App. 1986): 1985 Term, p. 204, sec. 13.316. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211. 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 171, sec. 12.3141. 

 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.571. 

 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.561. 

 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 220, sec. 13.316. 

 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 
162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 
191, sec. 13.313. 

 State ex rel. Brockway v. Milwaukee County Circuit 
Court, 105 Wis. 2d 341, 313 N.W.2d 845 (Ct. App. 
1981): 1981 Term, p. 192, sec. 13.316. 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 151, sec. 13.316. 

 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 
(Ct. App. 1980): 1979 Term, p. 169, sec. 12.316. 

 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 
(Ct. App. 1980): 1979 Term, p. 169, sec. 12.316. 

 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 
N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 169, sec. 
12.316. 

 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 
(Ct. App. 1979): 1978 Term, p. 123, sec. 11.7511. 

 McLeod v. State, 85 Wis. 2d 787, 271 N.W.2d 157 
(Ct. App. 1978): 1978 Term, p. 131, sec. 12.313. 

45.1712  Court's reading of words into 
statute in order to avoid absurd 
result 

 Racine County v. Berndt, 161 Wis. 2d 116, 467 
N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 38-2, 
sec. 38.711. 
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45.1713  Fact that plain language of 
statute creates unreasonable or 
absurd result does not give 
court right to change that 
language by judicial fiat; 
unreasonable or absurd results 
created by plain language of 
statute present problem for 
legislature to address 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

45.1714  Fact that interpretation not 
supported by statutory 
language is more reasonable 
than interpretation supported 
by statutory language does not 
necessarily make latter 
interpretation unreasonable or 
absurd 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶44. 

45.1715  When faced with plain 
language, court applies plain 
language unless such 
application would lead to 
absurd or unreasonable results 

 For cases dealing with this subject, see sec. 
45.123. 

45.172  Conflict with other statutes 

45.1721  In general 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶24. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4942. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

 State v. Struzik, 113 Wis. 2d 245, 335 N.W.2d 432 
(Ct. App. 1983): 1982 Term, p. 221, sec. 13.3198. 

 For cases dealing with the rule of statutory 
construction that statutes dealing with the same 
subject matter should be construed together and 
harmonized, see sec. 45.1922. 

45.1722  Where no conflict exists, court 
will not look beyond plain 
words of statute in construing 
it 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶22. 

45.173  Rendering any part of statute 
superfluous, inoperative, or 
meaningless; court's duty to give 
effect, where possible, to every 
sentence, clause and word of statute 

45.1731  In general 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

 Clark v. Arizona, 126 S. Ct. 2709 (2006). 

 Scheidler v. National Organization For Women Inc., 
126 S. Ct. 1264 (2006). 

 Duncan v. Walker, 121 S. Ct. 2120 (2001), 2000 
Term USSC-29. 

 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 
Term, p. 34-5, sec. 34.8112. 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-13, sec. 10.61111. 

 Hohn v. United States, 118 S. Ct. 1969 (1998): 1997 
Term, p. 45-3, sec. 45.173. 

 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 
Term, p. 45-3, sec. 45.173. 

 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 
Term, p. 45-3, sec. 45.172. 

 Negonsott v. Samuels, 113 S. Ct. 1119 (1993): 1992 
Term, p. 45-3, sec. 45.172. 

 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 
Term, p. 34-3, sec. 34.3311. 
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 United States v. Albertini, 105 S. Ct. 2897 (1985): 
1984 Term, p. 219, sec. 13.318. 

 Colautti v. Franklin, 99 S. Ct. 675 (1979): 1978 
Term, p. 132, sec. 12.316. 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶12. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶39. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶35. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶14, 60. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶46. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶21. 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶42. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 
(1999): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 
(1996): 1995 Term, p. 5-1, sec. 5.1131. 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 6-5, sec. 6.3311. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 9-19, sec. 9.4519C. 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 45-3, sec. 45.171. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 45-3, sec. 45.172. 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 45-2, sec. 45.171. 

 State ex rel. Teunas v. County of Kenosha, 142 Wis. 
2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 45-3, 
sec. 45.173. 

 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 
161 (1986): 1985 Term, p. 204, sec. 13.318. 

 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 
125 (1986): 1985 Term, p. 204, sec. 13.318. 

 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 
(1981): 1980 Term, p. 79, sec. 6.411. 

 Donaldson v. State, 93 Wis. 2d 306, 286 N.W.2d 
817 (1980): 1979 Term, p. 170, sec. 12.318. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶17-19. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶5, 10. 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶8. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶5. 

 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 
740 N.W.2d 410, at ¶17. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶11. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 
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 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶12. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶9. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶20. 

 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 
650 N.W.2d 908, 2002 Term WCA-65, at ¶15. 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶20. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶20. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 
555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 
10.79234. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 
282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611. 

 State v. Paulick, 213 Wis. 2d 432, 570 N.W.2d 626 
(Ct. App. 1997): 1997 Term, p. 10-37, sec. 10.7732. 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

 State v. Boyer, 198 Wis. 2d 837, 543 N.W.2d 562 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1832. 

 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 
(Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224. 

 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 
993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 
41-6, sec. 41.221. 

 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 
(Ct. App. 1994): 1993 Term, p. 8-11, sec. 8.8112. 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 
(Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834. 

 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 
(Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121. 

 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 45-3, 
sec. 45.171. 

 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 
(Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112. 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 45-3, sec. 45.171. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 45-3, sec. 45.171. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 
45.1911. 

 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 
497 (Ct. App. 1990): 1989 Term, p. 9-20, sec. 9.4931. 

 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 
(Ct. App. 1987): 1987 Term, p. 45-3, sec. 45.173. 

 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 
(Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221. 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 171, sec. 12.3141. 

 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 
(Ct. App. 1984): 1984 Term, p. 219, sec. 13.318. 

 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. 
App. 1983): 1982 Term, p. 220, sec. 13.318. 

 State v. Smith, 103 Wis. 2d 361, 309 N.W.2d 7 (Ct. 
App. 1981): 1981 Term, p. 192, sec. 13.318. 

45.1732  Interpretation of statute that 
renders element of crime easy 
to prove does not render that 
element superfluous 
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 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶26-27. 

45.174  Creation of anomaly 

 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 
(1980): 1979 Term, p. 169, sec. 12.317. 

45.175  Rendering statute unconstitutional 

 For cases dealing with this subject, see secs. 
47.45, 47.46, and 47.47. 

45.176  Rendering another or related 
statute inoperative 

 For cases dealing with this subject, see sec. 
45.1987. 

45.177  Rendering a term redundant 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶21. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

45.178  Rendering statute internally 
inconsistent or illogical 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

45.179  Other results that should be 
avoided 

45.1791  Tortured and twisted wheel-
spinning requirement that 
lacks substantive rationale 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶16. 

45.1792  Leaving gaps in statute 

 For cases dealing with this subject, see sec. 
45.19987. 

45.18  What Should Be Considered In 
Construing Statute 

45.181  Entire statute or section; statute is 
to be read as a whole 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 
Term, p. 45-3, sec. 45.181. 

 Webster v. Reproductive Health Services, 109 S. Ct. 
3040 (1989): 1988 Term, p. 45-2, sec. 45.181. 

 Massachusetts v. Morash, 109 S. Ct. 1668 (1989): 
1988 Term, p. 45-1, sec. 45.111. 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶12, 21. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶20. 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶45. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶21. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶14. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶28. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶23. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶46. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶21. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 45-4, sec. 45.182. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 193, sec. 13.324. 

 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 
(1978): 1978 Term, p. 132, sec. 12.324. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶14. 
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 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶14. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶6. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶21. 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶7. 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶4. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶9. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶8. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶7. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶6. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶22. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶22. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶4. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶12. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶6. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶24, 43. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶12. 

 State ex rel. Szymanski v. Gamble, 2001 WI App 
118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term 
WCA-311, at ¶9. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Paulick, 213 Wis. 2d 432, 570 N.W.2d 626 
(Ct. App. 1997): 1997 Term, p. 10-37, sec. 10.7732. 

 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 
(Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212. 

 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 
(Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212. 

 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 45-4, 
sec. 45.182. 

 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. 
App. 1989): 1989 Term, p. 45-3, sec. 45.181. 

 State v. Meyer, 150 Wis. 2d 603, 442 N.W.2d 483 
(Ct. App. 1989): 1988 Term, p. 45-2, sec. 45.181. 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 45-1, sec. 45.12. 
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 J.L.W. v. Waukesha County, 143 Wis. 2d 126, 420 
N.W.2d 398 (Ct. App. 1988): 1987 Term, p. 45-3, 
sec. 45.181. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 45-3, sec. 45.181. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 204, sec. 13.3194. 

 State v. Fouse, 120 Wis. 2d 471, 355 N.W.2d 366 
(Ct. App. 1984): 1984 Term, p. 219, sec. 13.3191. 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 152, sec. 13.324. 

 For cases dealing with the rule that, in 
determining the meaning of language in a statute, 
the meaning must be derived from the statute as a 
whole, see sec. 45.25. 

45.182  Surrounding and closely-related 
sections or statutes 

 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 
Term, p. 45-3, sec. 45.182. 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶12. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶20. 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶45. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶33. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶21. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶14. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶55. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶28. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶46. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 45-4, sec. 45.182. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 193, sec. 13.324. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶14. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶14. 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶10. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶6. 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶7. 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶4. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶9. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶14. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶6. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶7. 
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 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶5. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶6. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶7. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶10. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶22. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶22. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶4. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶6. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶24, 43. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶4. 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶13. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶68. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Paulick, 213 Wis. 2d 432, 570 N.W.2d 626 
(Ct. App. 1997): 1997 Term, p. 10-37, sec. 10.7732. 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. 
App. 1994): 1993 Term, p. 40-1, sec. 40.6211. 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 

 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

 In Interest of R.W.S., 156 Wis. 2d 526, 457 N.W.2d 
498 (Ct. App. 1990): 1989 Term, p. 45-3, sec. 45.182. 

 State v. Meyer, 150 Wis. 2d 603, 442 N.W.2d 483 
(Ct. App. 1989): 1988 Term, p. 45-2, sec. 45.181. 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 45-1, sec. 45.12. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211. 

 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. 
App. 1985): 1985 Term, p. 204, sec. 13.3194. 

 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 
(Ct. App. 1985): 1984 Term, p. 194, sec. 12.571. 

 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 
(Ct. App. 1980): 1980 Term, p. 152, sec. 13.324. 
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 For cases dealing with the need to construe each 
part of statute in connection with every other part 
to produce harmonious whole, see sec. 45.1924. 

45.183  Other statutes dealing with same or 
similar subject 

 State v. Williams (John), 198 Wis. 2d 516, 544 
N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State ex rel. Kelley v. State, 2003 WI App 81, 261 
Wis. 2d 803, 661 N.W.2d 854, at ¶10. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶6. 

 In Interest of Julian C.P., 201 Wis. 2d 530, 549 
N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, 
sec. 42.683. 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.183. 

 For cases dealing with the rule that new statute 
should be construed in light of prior statutes on 
same subject, see sec. 45.1961. 

45.184  Position of statutory subsection 

 State v. Fouse, 120 Wis. 2d 471, 355 N.W.2d 366 
(Ct. App. 1984): 1984 Term, p. 219, sec. 13.3192. 

45.185  Different language in different 
statutes 

 Russello v. United States, 104 S. Ct. 296 (1983): 
1983 Term, p. 252, sec. 13.3192. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶33. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361. 

45.186  Language included in one section 
of statute but omitted in another 

 Bates v. United States, 118 S. Ct. 285 (1997): 1997 
Term, p. 38-21, sec. 38.8821. 

 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 
Term, p. 45-3, sec. 45.184. 

 Russello v. United States, 104 S. Ct. 296 (1983): 
1983 Term, p. 252, sec. 13.3193. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 42-5, sec. 42.4311. 

45.187  Language deleted from earlier 
version of bill 

 Russello v. United States, 104 S. Ct. 296 (1983): 
1983 Term, p. 252, sec. 13.3194. 

45.188  Title of statute 

 For cases dealing with this subject, see sec. 45.43. 

45.189  Other matters 

45.1891  Prior statutes on same subject 

 For cases dealing with this subject, see sec. 
45.1961. 

45.1892  Associated words (noscitur a 
sociis) 

 For cases dealing with this subject, see sec. 45.24. 

45.1893  Limiting phrase 

 Crosby v. United States, 113 S. Ct. 748 (1992): 1992 
Term, p. 8-23, sec. 8.8111. 

45.1894  Statute to which reference is 
made in statute being 
construed 

 State Public Defender v. Circuit Court, 184 Wis. 2d 
860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, 
sec. 30.9712. 

45.1895  Terms that were considered 
and rejected in drafting of 
statute 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

45.1896  Context and structure of statute 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶26. 
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 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶7. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

45.1897  Overall intent of statutory 
scheme 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶14. 

45.19  Other Principles Of Construction 

45.191  Statute should be interpreted with 
common sense; statute should be 
given its common sense meaning 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 170, sec. 12.3191. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 192, sec. 13.3191. 

 State v. Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 
(1980): 1979 Term, p. 170, sec. 12.3191. 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶10. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213. 

 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 
(Ct. App. 1987): 1987 Term, p. 45-3, sec. 45.192. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211. 

 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 220, sec. 13.316. 

45.192  Construction should produce 
harmony 

45.1921  In general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶55. 

 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 
466, 736 N.W.2d 890, at ¶7. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶19. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶24. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

45.1922  Statutes dealing with same 
subject matter should be 
construed together and 
harmonized 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶27. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶21. 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶26. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶13. 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶12. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶13. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶30. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 45-4, sec. 45.1911. 

 State ex rel. Teunas v. County of Kenosha, 142 Wis. 
2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 45-3, 
sec. 45.1911. 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 257, sec. 13.317. 

 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 
677 (1984): 1983 Term, p. 252, sec. 13.317. 

 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 
(1982): 1981 Term, p. 192, sec. 13.317. 
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 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 192, sec. 13.317. 

 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 
(1981): 1980 Term, p. 79, sec. 6.411. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 170, sec. 12.317. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶21. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶24. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶5. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶23. 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶13. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶6. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶14. 

 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 
951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶11. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶17, 
68. 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶6. 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶7. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 
(Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834. 

 Brown County v. State Public Defender, 167 Wis. 
2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, 
p. 12-7, sec. 12.6631. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 
45.1911. 

 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 
106 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 
45.1911. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 
45.1911. 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.183. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 45-3, sec. 45.1911. 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 45-3, sec. 
45.1911. 

 State v. Cobb, 135 Wis. 2d 181, 400 N.W.2d 9 (Ct. 
App. 1986): 1986 Term, p. 126, sec. 6.314. 

 State v. Hagaman, 133 Wis. 2d 381, 395 N.W.2d 
617 (Ct. App. 1986): 1986 Term, p. 257, sec. 13.317. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211. 

 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 
(Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221. 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 204, sec. 13.317. 

 State v. Fouse, 120 Wis. 2d 471, 355 N.W.2d 366 
(Ct. App. 1984): 1984 Term, p. 219, sec. 13.317. 

 State v. Struzik, 113 Wis. 2d 245, 335 N.W.2d 432 
(Ct. App. 1983): 1982 Term, p. 221, sec. 13.3198. 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 220, sec. 
13.317. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 220, sec. 13.317. 
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 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 220, sec. 13.317. 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 221, sec. 13.3193. 

 State ex rel. Brockway v. Milwaukee County Circuit 
Court, 105 Wis. 2d 341, 313 N.W.2d 845 (Ct. App. 
1981): 1981 Term, p. 192, sec. 13.317. 

 State v. Campbell, 102 Wis. 2d 243, 306 N.W.2d 
272 (Ct. App. 1981): 1980 Term, p. 151, sec. 13.317. 

 State v. Jones, 98 Wis. 2d 679, 298 N.W.2d 100 (Ct. 
App. 1980): 1980 Term, p. 140, sec. 12.7221. 

 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 
(Ct. App. 1980): 1979 Term, p. 169, sec. 12.317. 

 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 
(Ct. App. 1978): 1978 Term, p. 114, sec. 11.512. 

 For cases dealing with the need to avoid conflict 
between statutes, see sec. 45.172. 

45.1923  Statutes on same subject matter 
should be construed in manner 
that harmonizes them and 
gives each full force and effect 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶24. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶28. 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 
599, 669 N.W.2d 204, at ¶47. 

 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 
(Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811. 

45.1924  Each part of statute should be 
construed in connection with 
every other part to produce 
harmonious whole 

 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 
679, 706 N.W.2d 683, at ¶12. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶24. 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 

 State ex rel. Wisconsin State Journal v. Circuit 
Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 
1986): 1985 Term, p. 205, sec. 13.3199. 

45.1925  Apparently conflicting 
provisions of law should be 
construed so as to harmonize 
them 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶24. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶7. 

45.1926  Interrelated statutes should be 
construed to produce a 
harmonious whole 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 45-4, sec. 45.1921. 

45.1927  When statutes conflict, court is 
to harmonize them in a manner 
that serves each statute's 
purpose 

 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 
660 (1998): 1997 Term, p. 9-13, sec. 9.4942. 

45.1928  Conflicts between statutes are 
not favored and will not be 
held to exist if statute may be 
reasonably interpreted 
otherwise 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 
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45.1929  Construction should reconcile 
legislature's goals in statutes 
under review 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

45.193  Statutory construction and the 
constitution 

45.1931  Construction so as to render 
statute constitutional 

 For cases dealing with this subject, see sec. 47.46. 

45.1932  Construction so as to avoid 
constitutional issue 

 For cases dealing with this subject, see sec. 47.45. 

45.1933  Supplying constitutional 
deficiencies to save statute 

 For cases dealing with this subject, see sec. 47.47. 

45.194  Presumptions utilized in 
construing statutes 

45.1941  Presumption that legislature, in 
enacting statutes, is aware of 
existing law 

45.19411  In general 

 Albernaz v. United States, 101 S. Ct. 1137 (1981): 
1980 Term, p. 152, sec. 13.3193. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶24. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 
266 (1997): 1996 Term, p. 35-1, sec. 35.4121. 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 42-5, sec. 42.4311. 

 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 
(1983): 1982 Term, p. 221, sec. 13.3195. 

 State ex rel. McDonald v. Circuit Court, 100 Wis. 
2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 126, 
sec. 12.1512. 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶8. 

 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 
722 N.W.2d 760, at ¶9. 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶9. 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶12. 

 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 
893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 
47.19112. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

 State v. Mata, 199 Wis. 2d 315, 544 N.W.2d 578 
(Ct. App. 1996): 1995 Term, 38-3, sec. 38.1321. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 
(Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 204, sec. 13.3195. 

 State v. Struzik, 113 Wis. 2d 245, 335 N.W.2d 432 
(Ct. App. 1983): 1982 Term, p. 221, sec. 13.3195. 

 In Interest of R.E.H., 101 Wis. 2d 647, 305 N.W.2d 
162 (Ct. App. 1981): 1980 Term, p. 151, sec. 13.3193. 

45.19412  Existing case law 

 Abuelhawa v. United States, 129 S. Ct. 2102 (2009). 
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 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶25. 

45.1942  Presumption that legislature 
knows that in the absence of 
amendment of statute, 
construction put on it by court 
will remain unchanged 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 45-3, sec. 45.1943. 

 Neal v. United States, 116 S. Ct. 763 (1996): 1995 
Term, p. 36-8, sec. 36.1841. 

 Evans v. United States, 112 S. Ct. 1881 (1992): 1991 
Term, p. 34-3, sec. 34.7111. 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶38. 

 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 
(1997): 1996 Term, p. 34-4, sec. 34.5212. 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 45-3, sec. 45.193. 

 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 
(1981): 1981 Term, p. 191, sec. 13.314. 

 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 
(1980): 1979 Term, p. 168, sec. 12.314. 

 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 
258 (1978): 1977 Term, p. 89, sec. 12.37. 

 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 
722 N.W.2d 760, at ¶9. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 204, sec. 13.3195. 

 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 
(Ct. App. 1981): 1980 Term, p. 147, sec. 13.13. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 151, sec. 13.314. 

 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. 
App. 1979): 1979 Term, p. 168, sec. 12.314. 

 For cases dealing generally with legislative 
acquiescence in the judicial interpretation of a 
statute, see sec. 45.1951. 

 For cases dealing with the principle that the 
construction given to a statute by the supreme 
court becomes a part of the statute unless the 
legislature subsequently amends the statute to 
effect a change in it, see sec. 45.4795. 

45.1943  Presumption against implied 
repeal of statute 

 For cases dealing with this subject, see sec. 
45.441. 

45.1944  Presumption that legislature 
chose terms carefully and 
precisely to convey intended 
meaning 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶30. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶13. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶33. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶15. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 
274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661. 

45.1945  Presumption that legislature 
employs terminology 
consistent with that used by 
courts 

 For cases dealing with this subject, see sec. 
45.2941. 
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45.1946  Presumptions relating to 
legislature's enactment of 
statute modeled on federal 
statute, but containing 
different language 

45.19461  Presumption that, when 
state legislature has 
deliberately departed from 
broader language of 
federal statute that served 
as model for state statute, 
state legislature made 
deliberate choice to 
constrict statute's operation 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

45.19462  Presumption that, when 
state legislature has 
deliberately adopted 
different language than 
that found in federal 
statute that served as 
model for state statute, 
state legislature made 
deliberate choice to create 
statute with different 
meaning 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

45.1947  Presumption that when 
legislature alters the words of a 
statute, it must intend to 
change the statute's meaning 

 United States v. Wilson, 112 S. Ct. 1351 (1992): 
1991 Term, p. 45-3, sec. 45.1951. 

45.1948  Other presumptions (cont'd) 

45.19481  Presumption that 
legislature intended to pass 
constitutional law 

 United States v. X-Citement Video, Inc., 115 S. Ct. 
464 (1994): 1994 Term, p. 45-2, sec. 45.1941. 

45.19482  Presumption that 
legislature intends for 
statute to be interpreted in 
manner that advances 
purposes of statute 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶87. 

 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 
679 N.W.2d 910, at ¶8. 

45.19483  Presumption that 
legislature says what it 
means and means what it 
says 

 Dodd v. United States, 125 S. Ct. 2478 (2005). 

45.1949  Other presumptions (cont'd) 

45.19491  Presumption that 
legislature intended to 
adopt common law 
definition of statutory term 

 Scheidler v. National Organization for Women, Inc., 
123 S. Ct. 1057 (2003), 2002 Term USSC-9. 

 United States v. Shabani, 115 S. Ct. 382 (1994): 
1994 Term, p. 36-3, sec. 36.2411. 

45.19492  Presumption that adoption 
of wording of statute from 
another jurisdiction carries 
with it previous judicial 
interpretations of the 
wording 

 Shannon v. United States, 114 S. Ct. 2419 (1994): 
1993 Term, p. 45-4, sec. 45.1944. 

45.19493  Presumption that, when 
Legislature uses different 
terms in statute, it intends 
terms to have different 
meanings 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 For cases dealing with the maxim that different 
words in a statute should be given different 
meanings, see sec. 45.296. 
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45.19494  Presumption that 
legislature intended same 
word used in related 
statutes to have same 
meaning in both 
provisions 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

45.19495  Presumption that Congress 
unlikely to have intended 
radical departure from past 
practice without expressly 
saying so 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 45-4, sec. 45.1945. 

45.19496  Presumption that 
legislature deliberately 
chose language it used in 
statute 

 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 
(Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111. 

45.19497  Where particular language 
is included in one section 
of statute but omitted in 
another section of same 
statute, it is generally 
presumed that the 
legislature acted 
intentionally and 
purposely in the disparate 
inclusion or exclusion 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 
Term USSC-10. 

 Duncan v. Walker, 121 S. Ct. 2120 (2001), 2000 
Term USSC-29. 

 Hohn v. United States, 118 S. Ct. 1969 (1998): 1997 
Term, p. 45-4, sec. 45.1942. 

 Bates v. United States, 118 S. Ct. 285 (1997): 1997 
Term, p. 38-21, sec. 38.8821. 

 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 
(1998): 1997 Term, p. 29-2, sec. 29.21. 

45.19498  Presumption that where 
legislature adopts new law 
incorporating sections of 
prior law, legislature had 
knowledge of 
interpretation given to 
incorporated law 

 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 
Term, p. 45-4, sec. 45.1943. 

45.19499  Presumption that, when 
legislature enacts verbatim 
provision of uniform act, 
intent of legislature is 
intent of drafters of 
uniform act 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶16. 

45.195  Legislative acquiescence in judicial 
or administrative interpretation of 
statute 

45.1951  Judicial interpretation 

45.19511  In general 

 Watson v. United States, 128 S. Ct. 579 (2007). 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶29. 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶42. 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶38. 

 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 
(1997): 1996 Term, p. 34-4, sec. 34.5212. 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 42-5, sec. 42.4311. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶11. 
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 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶18. 

 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 
105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶13. 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 For cases dealing with the principle that stare 
decisis has special force in area of statutory 
interpretation where legislature is free to alter 
construction court has placed on statute, see sec. 
11.89472. 

 For cases dealing with the principle that the 
construction given to a statute by the supreme 
court becomes a part of the statute unless the 
legislature subsequently amends the statute to 
effect a change in it, see sec. 45.4795. 

 For cases dealing with the presumption that the 
legislature knows that, in the absence of 
amendment of statute, construction put on it by 
court will remain unchanged, see sec. 45.1942. 

45.19512  By failing to pass proposed 
legislation that would have 
overturned judicial 
interpretation 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

45.19513  When appellate court has 
authoritatively construed 
statute, chosen 
construction becomes part 
of statute and is to be 
maintained unless and 
until the legislature either 
amends or repeals statute 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶11. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶18. 

45.19514  Construction given to 
statute by supreme court 
becomes a part of statute 
unless legislature 
subsequently amends 
statute to effect change in it 

 For cases dealing with this subject, see sec. 
45.4795. 

45.19515  Presumption that 
legislature knows that, in 
the absence of amendment 
of statute, construction put 
on it by court will remain 
unchanged 

 For cases dealing with this subject, see sec. 
45.1942. 

45.1952  Administrative interpretation 

 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 
1990 Term, p. 20-2, sec. 20.395. 

 For cases dealing with resort to the 
administrative agency's interpretation of the 
statute to construe the statute, see sec. 45.392. 

45.1953  Attorney general's 
interpretation 

 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 
681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922. 

 For cases dealing with resort to the attorney 
general's interpretation of the statute to construe 
the statute, see sec. 45.37. 

45.196  Other principles of construction 

45.1961  New statutes construed in light 
of prior statutes on same 
subject 

 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 
258 (1978): 1977 Term, p. 89, sec. 12.38. 
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 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 
(Ct. App. 1985): 1985 Term, p. 204, sec. 13.3195. 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 221, sec. 13.3193. 

 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 
(Ct. App. 1980): 1980 Term, p. 151, sec. 13.3191. 

 For cases dealing with the need to consider other 
statutes dealing with the same subject, see sec. 
45.183. 

45.1962  Construction to be made in 
light of evil sought to be 
remedied 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶25. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

45.1963  When statute contains 
particular provision, omission 
of such provision from similar 
statute concerning related 
subject shows that different 
intention existed with respect 
to that similar statute 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 
(Ct. App. 1996): 1996 Term, p. 37-1, sec. 37.1212. 

45.1964  Propriety of considering later-
enacted laws (e.g., later 
amendments or additions to 
statute under consideration) 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 45-4, sec. 45.1951. 

45.1965  Amendment of statute that 
neither declares meaning of, 
nor seeks to clarify, earlier law 
fails to provide interpretive 
guidance 

 Castillo v. United States, 120 S. Ct. 2090 (2000): 
1999 Term, p. 45-4, sec. 45.198. 

45.1966  In absence of limiting 
language, court will not restrict 
unqualified language 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 45-4, sec. 45.1952. 

45.1967  When legislature has wanted 
list in statute to be non-
exclusive, it has so stated in 
statute 

 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 
617 N.W.2d 220, 2000 Term WCA-47, at ¶14. 

45.1968  Legislation must be interpreted 
in light of common law and 
scheme of jurisprudence 
existing at time of enactment 

 Greenlaw v. United States, 128 S. Ct. 2559 (2008). 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶19. 

45.1969  Determining reach or effect of 
qualifying or limiting words 
and phrases 

45.19691  In general 

 Flores-Figueroa v. United States, 129 S. Ct. 1886 
(2009). 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶13-18. 

45.19692  Principle of "last preceding 
antecedent" or "rule of last 
antecedent":  qualifying or 
limiting words and phrases 
are deemed to refer only to 
immediately preceding 
antecedent, unless contrary 
legislative intent appears 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶13, 18. 
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45.19693  Use of principles stated in 
LRB's Bill Drafting Manual 
to determine reach or effect 
of qualifying or limiting 
words or phrases 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶14-18. 

45.19694  Reach or effect of adverb 
modifying transitive verb 
with object 

 For cases dealing with this subject, see sec. 
45.1978. 

45.197  Other principles of construction 
(cont'd) 

45.1971  Adoption of wording of statute 
from another jurisdiction 
carries with it previous judicial 
interpretations of the wording 

 For cases dealing with this subject, see sec. 
45.19492. 

45.1972  Liberal construction of statute 
should not be adopted if it 
defeats legislative purpose 

 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 
429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 
31.6254. 

45.1973  Effect of differences in statutes 
under consideration as part of 
same legislation 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

45.1974  When description of obligation 
imposed by statute contains 
word "including," obligation 
extends beyond that described 
following the word "including" 

 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 
(Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212. 

45.1975  When same word is used in 
neighboring subsections, it 
should generally be given same 
meaning in each subsection 

 For cases dealing with this subject, see sec. 
45.298. 

45.1976  Words or phrases appearing in 
the same statute should be 
given the same meaning each 
time they are used 

 For cases dealing with this subject, see sec. 
45.297. 

45.1977  Statute must be read in its 
proper context 

 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 
(Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642. 

45.1978  Where transitive verb in statute 
has object, adverb that 
modifies transitive verb applies 
to entire action described in 
statute including object of verb 

45.19781  In general 

 Flores-Figueroa v. United States, 129 S. Ct. 1886 
(2009). 

45.19782  When adverb is 
"knowingly" 

 For cases dealing with this subject, see sec. 
31.133. 

45.1979  Party contending that 
legislative action has changed 
settled law has burden of 
showing that legislature 
intended such change 

 Tome v. United States, 115 S. Ct. 696 (1995): 1994 
Term, p. 45-2, sec. 45.1951. 

45.198  Other principles of construction 
(cont'd) 

45.1981  Implied repeal not favored 

 For cases dealing with this subject, see sec. 
45.441. 

45.1982  Lack of limiting language in 
statute precludes court from 
imposing limitations on its 
scope or application 
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 State v. Badzmierowski, 171 Wis. 2d 260, 490 
N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 
6.3311. 

45.1983  Effect of statutory provision 
providing that statute is to be 
liberally construed 

 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 
1992 Term, p. 35-3, sec. 35.9111. 

45.1984  Effect of legislature's failure to 
enact particular provision 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 45-4, sec. 45.196. 

45.1985  When legislature has 
demonstrated that it is capable 
of imposing certain 
requirement in other statutory 
provisions, absence of 
language imposing that 
requirement in statute under 
construction indicates 
legislature did not intend to 
impose such requirement in 
statute under construction 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

45.1986  Court may not rewrite statute 

 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 
546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111. 

 For cases dealing with principle that, in 
construing statute, court is law interpreter, not 
lawmaker, see sec. 45.45. 

45.1987  Construction should not render 
another or related statute 
inoperative or meaningless 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 
(Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832. 

45.1988  Verb tense is significant in 
construing statute 

 United States v. Wilson, 112 S. Ct. 1351 (1992): 
1991 Term, p. 45-3, sec. 45.194. 

45.1989  Should not lightly be assumed 
that legislature intended to 
depart from a long established 
policy when it amended statute 

 United States v. Wilson, 112 S. Ct. 1351 (1992): 
1991 Term, p. 45-3, sec. 45.196. 

45.199  Other principles of construction 
(cont'd) 

45.1991  Construction of statutory 
reference to statutory section 
that does not exist 

 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 
382 (1983): 1982 Term, p. 188, sec. 12.321. 

 For cases dealing with the meaning of a 
reference to another statutory subsection, see sec. 
45.2996. 

45.1992  Spirit and intention of statute 
should govern over literal 
meaning 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶44. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 257, sec. 13.3192. 

45.1993  Need to conform statute to 
sound public policy 

 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 
16 (1991): 1990 Term, p. 45-5, sec. 45.196. 

 Parker v. Percy, 105 Wis. 2d 486, 314 N.W.2d 166 
(Ct. App. 1981): 1981 Term, p. 140, sec. 11.211. 

 For cases dealing generally with the subject of 
construing a statute to conform to sound public 
policy, see sec. 45.454. 

45.1994  Refusal to assume major policy 
change from silent statute 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 45-4, sec. 45.1945. 
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 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 
(1982): 1981 Term, p. 68, sec. 4.692. 

45.1995  Court will not read into statute 
what is not there; court 
ordinarily resists reading 
words or elements into statute 
that do not appear on its face 

 Dean v. United States, 129 S. Ct. 1849 (2009). 

 County of Dane v. Sharpee, 154 Wis. 2d 515, 453 
N.W.2d 508 (Ct. App. 1990): 1989 Term, p. 37-2, 
sec. 37.2131. 

 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432. 

45.1996  Statutes not to be read in 
derogation of common law, 
unless intent to change 
common law clearly expressed 

 For cases dealing with this subject, see sec. 
45.152. 

45.1997  Court's right to rewrite statute 
to effectuate legislative intent 

45.19971  Court's right to reject 
words, or read words into 
statute, in order to 
effectuate legislative intent 

 For cases dealing with this subject, see sec. 
45.1113. 

45.19972  Court's right to disregard 
grammatical errors or 
mistakes in statutes in 
order to effectuate 
legislative intent 

 For cases dealing with this subject, see sec. 
45.1116. 

45.1998  Other principles 

45.19981  Court should give effect, if 
possible, to every clause 
and word of statute 

 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 
Term, p. 10-13, sec. 10.61111. 

 For cases dealing with the maxim of statutory 
construction that court should avoid rendering any 
part of statute superfluous or meaningless, see sec. 
45.173. 

45.19982  Canons of statutory 
construction are not 
mandatory rules, but 
guides designed to 
determine legislative 
intent; other circumstances 
evincing legislative intent 
can overcome their force 

 Scheidler v. National Organization For Women Inc., 
126 S. Ct. 1264 (2006). 

45.19983  Statute should be 
interpreted to fulfill 
objectives of statute 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶35. 

45.19984  Fact that statute was 
enacted in response to 
particular situation or 
circumstance does not 
necessarily mean that its 
application is limited to 
that situation or 
circumstance 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶34. 

45.19985  Preamble to act does not 
necessarily control 
meaning of act; remedy 
enacted often extends 
beyond particular act or 
mischief which first 
suggested necessity of law 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

45.19986  Court applies statutes as 
they are written 

 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 
754 N.W.2d 249, at ¶7. 
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45.19987  Construction to dispense 
with mens rea unwarranted 
in absence of some 
indication of legislative 
intent 

 Staples v. United States, 114 S. Ct. 1793 (1994): 
1993 Term, p. 31-1, sec. 31.122. 

45.19988  Statute should be 
construed to avoid leaving 
gaps in it 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶15-16, 19. 

45.1999  Other principles (cont'd) 

45.19991  Plain, obvious and rational 
meaning of statute is 
always to be preferred to 
any curious, narrow, or 
hidden sense 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶14. 

45.19992  It is policy of state 
legislature and not United 
States Congress that court 
must follow when it 
interprets Wisconsin 
statutes 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶11. 

45.19993  Plain meaning of statute 
takes precedence over all 
extrinsic sources and rules 
of construction 

 For cases dealing with this subject, see sec. 
45.125. 

45.19994  When faced with plain 
language, court applies 
plain language unless such 
application would lead to 
absurd or unreasonable 
results 

 For cases dealing with this subject, see sec. 
45.123. 

45.19995  Court will not read words 
into statute is statute has 
clear meaning on its face 

 For cases dealing with this subject, see sec. 
45.126. 

45.19996  Use of LRB's Bill Drafting 
Manual to determine 
meaning of statute 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶14-18. 

45.19997  Court should not add 
words to a statute to give it 
a certain meaning 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶20. 

 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 
393, 742 N.W.2d 332, at ¶18. 

45.19998  Congress generally 
legislates with domestic 
concerns in mind 

 Small v. United States, 125 S. Ct. 1752 (2005). 

45.19999  Statutes should not be read 
as series of unrelated and 
isolated provisions 

 Gonzales v. Oregon, 126 S. Ct. 904 (2006). 

45.2  Meaning Of Language 

45.21  Words To Be Given Common, 
Ordinary, and Accepted Meaning 

45.211  In general 

 United States v. Santos, 128 S. Ct. 2020 (2008). 

 Watson v. United States, 128 S. Ct. 579 (2007). 

 Pasquantino v. United States, 125 S. Ct. 1766 
(2005). 

 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 
Term, p. 45-5, sec. 45.211. 

 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 
Term, p. 10-13, sec. 10.65211. 
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 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 45-4, sec. 45.211. 

 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 
Term, p. 45-4, sec. 45.211. 

 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 
(1994): 1993 Term, p. 45-5, sec. 45.211. 

 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 
Term, p. 45-4, sec. 45.211. 

 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, 
p. 45-4, sec. 45.211. 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 36-2, sec. 36.1821. 

 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 
Term, p. 45-2, sec. 45.12. 

 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 
Term, p. 218, sec. 13.313. 

 United States v. Rodgers, 104 S. Ct. 1942 (1984): 
1983 Term, p. 250, sec. 13.312. 

 Russello v. United States, 104 S. Ct. 296 (1983): 
1983 Term, p. 252, sec. 13.321. 

 Perrin v. United States, 100 S. Ct. 311 (1979): 1979 
Term, p. 170, sec. 12.321. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶13. 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶16. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶36. 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶26. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶23. 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶13. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶17. 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶11. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶12. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶16. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶12. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶45. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶9. 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶14. 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶13. 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶28. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 In Interest of Michael R.B., 175 Wis. 2d 713, 499 
N.W.2d 641 (1993): 1992 Term, p. 45-4, sec. 45.211. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 45-1, sec. 45.13. 

 State v. Higginbotham, 162 Wis. 2d 978, 471 
N.W.2d 24 (1991): 1990 Term, p. 11-20, sec. 11.8982. 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 45-5, sec. 45.211. 
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 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 
839 (1991): 1990 Term, p. 45-2, sec. 45.13. 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 45-3, sec. 45.211. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 45-4, sec. 45.211. 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 205, sec. 13.321. 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 252, sec. 13.321. 

 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 
(1984): 1983 Term, p. 250, sec. 13.313. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 252, sec. 13.321. 

 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 
(1983): 1983 Term, p. 252, sec. 13.321. 

 County of Walworth v. Spalding, 111 Wis. 2d 19, 
329 N.W.2d 925 (1983): 1982 Term, p. 221, sec. 
13.321. 

 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 
(1981): 1980 Term, p. 139, sec. 12.6111. 

 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 
(1980): 1979 Term, p. 171, sec. 12.321. 

 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 
(1980): 1979 Term, p. 171, sec. 12.321. 

 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 
786 (1980): 1979 Term, p. 170, sec. 12.321. 

 Donaldson v. State, 93 Wis. 2d 306, 286 N.W.2d 
817 (1980): 1979 Term, p. 170, sec. 12.321. 

 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 
(1978): 1978 Term, p. 132, sec. 12.321. 

 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 
(1978): 1978 Term, p. 132, sec. 12.321. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶25. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶6. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶21. 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶4. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶15. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶8. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶13. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶6. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶7. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶11. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶5. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶6. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶10. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶21. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 
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 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶22. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶18. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶9. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶9. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶12. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶43. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶15. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶8. 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶15. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶8, 9. 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶20. 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶6. 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6. 

 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 
632 N.W.2d 112, 2001 Term WCA-20, at ¶4. 

 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 
2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶9. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶25. 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 
198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 
36.18321. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec 34.62111. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121. 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

 State v. Thompson, 208 Wis. 2d 253, 559 N.W.2d 
917 (Ct. App. 1997): 1996 Term, p. 9-23, sec. 9.4114. 

 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 
(Ct. App. 1996): 1996 Term, p. 6-2, sec. 6.2412. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 
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 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 
(Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131. 

 State v. Penzkofer, 184 Wis. 2d 262, 516 N.W.2d 
774 (Ct. App. 1994): 1993 Term, p. 44-5, sec. 
44.5711. 

 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. 
App. 1994): 1993 Term, p. 40-1, sec. 40.6211. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 45-5, 
sec. 45.211. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 9-17, sec. 9.4813. 

 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 
(Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 
(Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121. 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

 State v. Davis, 165 Wis. 2d 78, 477 N.W.2d 307 
(Ct. App. 1991): 1991 Term, p. 45-1, sec. 45.12. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 
(Ct. App. 1991): 1990 Term, p. 45-2, sec. 45.13. 

 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 45-5, sec. 45.211. 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 45-5, sec. 45.211. 

 City of Mequon v. Hess, 158 Wis. 2d 500, 463 
N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 45-2, 
sec. 45.12. 

 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. 
App. 1990): 1990 Term, p. 45-5, sec. 45.211. 

 State v. Kastner, 156 Wis. 2d 371, 457 N.W.2d 331 
(Ct. App. 1990): 1989 Term, p. 45-3, sec. 45.211. 

 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 
(Ct. App. 1989): 1989 Term, p. 45-3, sec. 45.211. 

 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 
(Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.12. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.12. 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 45-3, sec. 45.211. 

 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 
859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223. 

 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 
364 (Ct. App. 1988): 1988 Term, p. 45-3, sec. 45.211. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 45-4, sec. 45.211. 

 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 
(Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.12. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 45-1, sec. 45.12. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 233, sec. 12.7241. 
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 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 
274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 258, sec. 13.321. 

 State ex rel. Clifton v. Young, 133 Wis. 2d 193, 394 
N.W.2d 769 (Ct. App. 1986): 1986 Term, p. 258, sec. 
13.321. 

 State v. Salzer, 133 Wis. 2d 54, 393 N.W.2d 121 
(Ct. App. 1986): 1986 Term, p. 258, sec. 13.321. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211. 

 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. 
App. 1985): 1985 Term, p. 171, sec. 12.3141. 

 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 
(Ct. App. 1983): 1982 Term, p. 221, sec. 13.321. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 221, sec. 13.321. 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 221, sec. 
13.321. 

 In Matter of E.B., 109 Wis. 2d 1, 325 N.W.2d 64 
(Ct. App. 1982): 1982 Term, p. 221, sec. 13.321. 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 221, sec. 13.321. 

 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 
601 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.1621. 

 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 
(Ct. App. 1980): 1980 Term, p. 150, sec. 13.311. 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 170, sec. 12.321. 

 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. 
App. 1978): 1978 Term, p. 132, sec. 12.321. 

 Silas v. Percy, 85 Wis. 2d 716, 271 N.W.2d 171 (Ct. 
App. 1978): 1978 Term, p. 132, sec. 12.321. 

45.212  Use of dictionary definition 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶9. 

45.2121  In general 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶42-43. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶40. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶17. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶19. 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶23. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶11. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 45-1, sec. 45.13. 

 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 
(1991): 1990 Term, p. 8-11, sec. 8.5422. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 45-4, sec. 45.211. 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 252, sec. 13.321. 

 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 
(1984): 1983 Term, p. 253, sec. 13.333. 

 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 
(1983): 1983 Term, p. 252, sec. 13.321. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶8. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 
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 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶19. 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶16. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶10. 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶15. 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶20. 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶11. 

 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 
2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶9. 

 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 
2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at 
¶14. 

 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 
623 N.W.2d 142, 2000 Term WCA-175, at ¶25. 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 
198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 
36.18321. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec 34.62111. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 
(Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121. 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111. 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. 
App. 1995): 1994 Term, p. 32-3, sec. 32.7111. 

 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 
(Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213. 

 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 
(Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322. 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 
(Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 45-6, sec. 45.212. 

 State v. Kastner, 156 Wis. 2d 371, 457 N.W.2d 331 
(Ct. App. 1990): 1989 Term, p. 45-3, sec. 45.211. 
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 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 45-3, sec. 45.212. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 33-8, sec. 33.5222. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.12. 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 45-3, sec. 45.211. 

 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 
859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223. 

 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 
(Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 45-4, sec. 45.212. 

 State v. Demars, 119 Wis. 2d 19, 349 N.W.2d 708 
(Ct. App. 1984): 1983 Term, p. 253, sec. 13.333. 

45.2122  Statute need not be ambiguous 
before court may resort to 
dictionary for definition of its 
terms 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

45.2123  Dictionary cannot always be 
relied on to supply meaning of 
term; focus must remain on 
ascertaining definition 
consistent with legislative 
intent 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶16. 

45.2124  When word has multiple 
dictionary definitions, 
applicable definition depends 
on context in which word is 
used, including purpose of 
statute in which it is used 

 For cases dealing with this subject, see sec. 
45.214. 

45.213  Use of legal dictionary to determine 
meaning 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

45.214  When word has multiple common, 
ordinary, and accepted meanings, 
applicable meaning depends on 
context in which word is used, 
including purpose of statute in 
which it is used 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶43. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10, 12, 13. 

45.215  Common, ordinary and accepted 
meaning can be established by case 
law 

 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 
356, 742 N.W.2d 893, at ¶11. 

45.216  Statutory codification of this 
principle (Wis. Stat. § 990.01(1)) 

 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 
N.W.2d 839, at ¶55. 

45.22  Technical Words Or Phrases 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶13. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶36. 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶23. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶45. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 45-5, sec. 
45.22. 
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 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 45-4, sec. 45.211. 

 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 
170 (1981): 1980 Term, p. 152, sec. 13.322. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶25. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶6. 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶4. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶15. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶8. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶7. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶5. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶6. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶10. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶21. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶22. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶18. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶12. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶43. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶15. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 
2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶9. 

 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 
(Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322. 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 
(Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621. 

 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 
(Ct. App. 1988): 1987 Term, p. 45-4, sec. 45.211. 

 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 
329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 222, 
sec. 13.324. 

 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 
601 (Ct. App. 1981): 1980 Term, p. 152, sec. 13.322. 

 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. 
App. 1979): 1979 Term, p. 170, sec. 12.321. 

45.23  When Word Defined By Statute 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

45.231  In general 
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 Burgess v. United States, 128 S. Ct. 1572 (2008). 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶13. 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶23. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶25. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶6. 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶4. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶15. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶7. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶12. 

 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 
190 (Ct. App. 1987): 1987 Term, p. 45-4, sec. 45.22. 

 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 
(Ct. App. 1987): 1986 Term, p. 258, sec. 13.326. 

45.232  When definition contains word 
"includes" 

 Burgess v. United States, 128 S. Ct. 1572 (2008). 

 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 
(1992): 1992 Term, p. 38-10, sec. 38.6111. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶14. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶16. 

 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 
(Ct. App. 1990): 1989 Term, p. 45-4, sec. 45.232. 

 For cases dealing generally with the use of the 
words "includes" or "including" in a statute, see 
sec. 45.2815. 

45.233  Use of definition of word that 
legislature has specifically 
provided for that word when it is 
used in related statute (i.e., statute 
in same chapter as statute under 
consideration) to determine 
meaning of word when used in 
statute under consideration 

 For cases dealing with this subject, see sec. 
45.2983. 

45.24  Words To Be Interpreted In Light Of 
Associated Words (Noscitur A Sociis) 

45.241  In general 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 Logan v. United States, 128 S. Ct. 475 (2007). 

 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 
Term, p. 45-5, sec. 45.24. 

 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, 
p. 45-3, sec. 45.24. 

 Beecham v. United States, 114 S. Ct. 1669 (1994): 
1993 Term, p. 45-5, sec. 45.24. 

 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 
Term, p. 45-5, sec. 45.24. 

 Deal v. United States, 113 S. Ct. 1993 (1993): 1992 
Term, p. 45-5, sec. 45.24. 

 Massachusetts v. Morash, 109 S. Ct. 1668 (1989): 
1988 Term, p. 45-3, sec. 45.24. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶46. 
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 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶35. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 45-4, sec. 45.24. 

 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 
(1978): 1978 Term, p. 132, sec. 12.322. 

 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 
722, 741 N.W.2d 488, at ¶6. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶10. 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 258, sec. 13.323. 

 State ex rel. Wisconsin State Journal v. Circuit 
Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 
1986): 1985 Term, p. 205, sec. 13.322. 

45.242  This canon of statutory 
construction does not apply when 
specific words listed do not have 
similar meaning 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶35. 

45.25  Meaning To Be Derived From Statute 
As A Whole, i.e., From Statutory 
Context In Which Words Are Placed 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶28. 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶16. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶10. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶22. 

 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 
861, 723 N.W.2d 732, at ¶10. 

45.251  In general 

 United States v. Santos, 128 S. Ct. 2020 (2008). 

 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term 
USSC-27. 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶12, 21. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶20. 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶45. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶30. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶21. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶14. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶55. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶12. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶16. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶12. 
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 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶46. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 45-4, sec. 45.24. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶14. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶14. 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶10. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶6. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶21, 22. 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶7. 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶4. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶9. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶15. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶14. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶6. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶5. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶6. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶22. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶4. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶24, 43. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶15. 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶7. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶5. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 45-6, sec. 45.24. 

 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 
274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661. 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 193, sec. 13.324. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 171, 
sec. 12.324. 

 McLeod v. State, 85 Wis. 2d 787, 271 N.W.2d 157 
(Ct. App. 1978): 1978 Term, p. 132, sec. 12.324. 

 For cases dealing with the rule that, in 
construing a statute, the entire statute or section 
must be considered, see sec. 45.181. 

45.252  When word has multiple meanings, 
applicable definition depends on 
context in which word is used 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶22. 
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45.253  Because statutes are not read as 
collection of isolated phrases, word 
in statute may or may not extend to 
outer limits of its definitional 
possibilities 

 For cases dealing with this subject, see sec. 
45.2984. 

45.26  Expressio Unius Est Exclusio Alterius 

45.261  In general 

 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 
Term USSC-7. 

 Crosby v. United States, 113 S. Ct. 748 (1992): 1992 
Term, p. 8-23, sec. 8.8111. 

 Standefer v. United States, 100 S. Ct. 1999 (1980): 
1979 Term, p. 171, sec. 12.325. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶43. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶22. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 45-6, sec. 45.25. 

 In Interest of C.A.K., 154 Wis. 2d 612, 453 N.W.2d 
897 (1990): 1989 Term, p. 42-2, sec. 42.322. 

 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 
(1978): 1977 Term, p. 88, sec. 12.32. 

 State v. Engler, 80 Wis. 2d 402, 259 N.W.2d 97 
(1977): 1977 Term, p. 88, sec. 12.32. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶16. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶37. 

 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 
746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 
42.641. 

 In Interest of C.A.K., 147 Wis. 2d 713, 433 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 45-3, sec. 45.23. 

 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 
(Ct. App. 1984): 1983 Term, p. 170, sec. 8.2672. 

 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 
(Ct. App. 1982): 1982 Term, p. 222, sec. 13.323. 

 State v. Smith, 103 Wis. 2d 361, 309 N.W.2d 7 (Ct. 
App. 1981): 1981 Term, p. 193, sec. 13.325. 

 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 
(Ct. App. 1980): 1980 Term, p. 143, sec. 12.7622. 

45.262  When legislature specifically 
enumerates certain exceptions to 
statute, court will conclude that 
legislature intended to exclude any 
other exception 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶22. 

45.27  General Word, When Following Or 
Preceding List Of Specifics, Is 
Interpreted To Include Only Items Of 
Same Type As Those Listed (Ejusdem 
Generis) 

45.271  In general 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

 James v. United States, 127 S. Ct. 2968 (2007). 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 45-5, sec. 45.27. 

 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 
Term, p. 219, sec. 13.322. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶46-55, 80-88. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶27-34. 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶10. 

 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 
626 N.W.2d 712, 2000 Term WSC-93, at ¶33. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 
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 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 
(1978): 1978 Term, p. 132, sec. 12.323. 

 State v. Engler, 80 Wis. 2d 402, 259 N.W.2d 97 
(1977): 1977 Term, p. 88, sec. 12.33. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶8-9. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶9-14. 

 State v. Campbell, 102 Wis. 2d 243, 306 N.W.2d 
272 (Ct. App. 1981): 1980 Term, p. 152, sec. 13.326. 

45.272  When specific terms do not suggest 
particular class, rule of ejusdem 
generis does not apply 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶28, 31. 

45.28  Meaning Of Particular Words 

45.281  Everyday words commonly 
interpreted as part of statutory 
construction 

45.2811  "Shall"; is it mandatory or 
directory? 

 Alabama v. Bozeman, 121 S. Ct. 2079 (2001), 2000 
Term USSC-24. 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶124-128. 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶13. 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶16. 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶31. 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 
(1997): 1996 Term, p. 8-6, sec. 8.1461. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

 In Interest of Kywanda F., 200 Wis. 2d 26, 546 
N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332. 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 45-4, 
sec. 45.231. 

 State v. R.R.E., 162 Wis. 2d 698, 470 N.W.2d 283 
(1991): 1990 Term, p. 10-13, sec. 10.591. 

 In Interest of C.A.K., 154 Wis. 2d 612, 453 N.W.2d 
897 (1990): 1989 Term, p. 42-2, sec. 42.322. 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 222, sec. 13.322. 

 County of Walworth v. Spalding, 111 Wis. 2d 19, 
329 N.W.2d 925 (1983): 1982 Term, p. 222, sec. 
13.322. 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶7. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶14. 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶7. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶17, 22-23. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶12. 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶8. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶9. 

 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 
(Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422. 

 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 
(Ct. App. 1998): 1998 Term, p. 45-5, sec. 45.2811. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 
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 State v. Benhoff, 185 Wis. 2d 600, 518 N.W.2d 307 
(Ct. App. 1994): 1993 Term, p. 1-37, sec. 1.9911. 

 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 
(Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641. 

 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 
(Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211. 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431. 

 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 
322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412. 

 In Interest of C.A.K., 147 Wis. 2d 713, 433 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 45-3, sec. 45.221. 

 In Interest of R.H., 147 Wis. 2d 22, 433 N.W.2d 16 
(Ct. App. 1988): 1988 Term, p. 42-2, sec. 42.4112. 

 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 
274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661. 

 In Matter of E.B., 109 Wis. 2d 1, 325 N.W.2d 64 
(Ct. App. 1982): 1982 Term, p. 222, sec. 13.322. 

 State v. Sykes, 91 Wis. 2d 436, 283 N.W.2d 446 
(Ct. App. 1979): 1979 Term, p. 171, sec. 12.323. 

45.2812  "May" 

 Lopez v. Davis, 121 S. Ct. 714 (2001), 2000 Term 
USSC-5. 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶12. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 222, sec. 13.322. 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶15. 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶7. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶24. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 
274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661. 

45.2813  "And" 

45.28131  In general 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-27. 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 258, sec. 13.322. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.322. 

45.28132  May be given disjunctive 
meaning; may be read as 
"or" 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶1-27. 

45.2814  "Or" 

 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 
756 N.W.2d 423, at ¶21. 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 258, sec. 13.322. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.322. 

45.2815  "Includes" or "including" 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶41-45, 77-79. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶14. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶16. 

 For cases dealing with the meaning of the words 
"includes" or "including" when those words are 
used in a definition, see sec. 45.232. 

45.2816  "Any" 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 
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 Small v. United States, 125 S. Ct. 1752 (2005). 

 United States v. Gonzales, 117 S. Ct. 1032 (1997): 
1996 Term, p. 45-3, sec. 45.281. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶12. 

 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 
(Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

45.2817  "So as" 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12. 

45.2818  "Result" 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12. 

45.2819  Other words 

45.28191  "Purpose" 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12. 

45.28192  "Means" 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶41. 

45.282  Words relating to crimes and 
criminal liability in general 

 For cases dealing with this subject, see sec. 31.5. 

45.283  Words relating to crimes against 
children 

 For cases dealing with this subject, see sec. 38.61. 

45.284  Words relating to procedural 
matters 

 For cases dealing with this subject, see sec. 12.71. 

45.285  Words relating to gambling crimes 

 For cases dealing with this subject, see sec. 38.52. 

45.286  Words relating to traffic offenses 

 For cases dealing with this subject, see sec. 37.12. 

45.287  Words relating to sentencing 

 For cases dealing with this subject, see sec. 9.492. 

45.288  Words relating to sexually violent 
person (ch. 980) commitments 

 For cases dealing with this subject, see sec. 
10.791. 

45.289  Words relating to other matters 

 For cases dealing with this subject, see sec. 
47.871. 

45.29  Other Principles And Matters Relating 
To Meaning Of Language 

45.291  Words to be given meaning they 
have in other statutes 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 45-4, sec. 
45.3911. 

 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 
329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 222, 
sec. 13.324. 

 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 
601 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.1621. 

45.292  Singular and plural; singular 
includes the plural 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶31. 

 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 
(1978): 1978 Term, p. 132, sec. 12.325. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶12-15. 

 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 
795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶12. 
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 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 
(Ct. App. 1988): 1988 Term, p. 8-14, sec. 8.7421. 

45.293  Terms connected by disjunctive 
"or" to be given separate meanings 

 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 
Term, p. 191, sec. 12.531. 

45.294  Presumptions with respect to 
legislature's use of particular 
language 

45.2941  Legislature is presumed to 
employ terminology consistent 
with that used by courts 

 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 
(Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621. 

45.2942  When legislature uses similar 
but different terms in statute, it 
is presumed that legislature 
intended those terms to have 
different meanings 

 For cases dealing with this subject, see sec. 
45.2962. 

45.2943  Legislature presumed to have 
intended to adopt common law 
definition of statutory term 

 For cases dealing with this subject, see sec. 
45.19491. 

45.2944  Presumption that legislature 
chose terms carefully and 
precisely to express its meaning 

 For cases dealing with this subject, see sec. 
45.1944. 

45.2945  Legislature is presumed to have 
intended words to have their 
precise meanings 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶23. 

45.295  Statutory term is generally 
accorded common-law meaning 

45.2951  In general 

 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 
Term, p. 11-18, sec. 11.7335. 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 45-4, sec. 45.291. 

 Evans v. United States, 112 S. Ct. 1881 (1992): 1991 
Term, p. 34-3, sec. 34.7111. 

 Taylor v. United States, 110 S. Ct. 2143 (1990): 
1989 Term, p. 45-4, sec. 45.27. 

 For cases dealing with the presumption that the 
legislature intended to adopt the common law 
meaning of a term, see sec. 45.19491. 

45.2952  This maxim applies only to a 
statutory term, not to a 
statutory scheme that is 
analogous to a common-law 
scheme 

 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-2, sec. 31.311. 

45.296  Different words to be given 
different meanings 

45.2961  In general 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 45-5, sec. 45.211. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361. 

45.2962  When legislature uses similar 
but different terms in statute, it 
is presumed that legislature 
intended those terms to have 
different meanings 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶12. 

 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 
626 N.W.2d 42, 2000 Term WCA-205, at ¶13. 

45.297  Words or phrases appearing in 
several places in same statute 
should be given same meaning 
each time they appear 

 Watson v. United States, 128 S. Ct. 579 (2007). 
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 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, 
p. 45-3, sec. 45.291. 

 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 
Term, p. 45-5, sec. 45.291. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶35. 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶21. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶15. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶25. 

 State v. Charles, 180 Wis. 2d 155, 509 N.W.2d 85 
(Ct. App. 1993): 1993 Term, p. 37-4, sec. 37.2113. 

 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 
848 (Ct. App. 1990): 1990 Term, p. 45-6, sec. 45.23. 

45.298  Other principles and matters 

45.2981  When same word or same 
language is used in 
neighboring subsections, it 
should generally be given same 
meaning in each subsection 

 National Organization for Women, Inc. v. Scheidler, 
114 S. Ct. 798 (1994): 1993 Term, p. 45-5, sec. 45.292. 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶10. 

 For cases holding that language of one 
subsection of statute should be construed to be 
consistent with identical language in other 
subsections of same statute, see sec. 45.2993. 

45.2982  Use of case law from other 
states to determine meaning of 
words in statute 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶42, 49. 

 For cases dealing generally with the use of case 
law from other states to determine the meaning of 
a statute, see sec. 45.391. 

45.2983  When judicial interpretations 
have settled on meaning of 
existing statutory provision, 
subsequent repetition of same 
language in new statute 
indicates, as general matter, 
legislature's intent to 
incorporate those judicial 
interpretations as well 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

45.2984  Because statutes are not read as 
collection of isolated phrases, 
word in statute may or may not 
extend to outer limits of its 
definitional possibilities 

 Abuelhawa v. United States, 129 S. Ct. 2102 (2009). 

45.2985  Use of definition of word that 
legislature has specifically 
provided for that word when it 
is used in related statute (i.e., 
statute in same chapter as 
statute under consideration) to 
determine meaning of word 
when used in statute under 
consideration 

45.29851  In general 

 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 
773 N.W.2d 218, at ¶16. 

45.29852  But legislature's failure to 
specify that term used in 
one statute has same 
meaning given that term in 
another statute, when 
legislature has so specified 
elsewhere, indicates 
legislature did not intend 
term to have that meaning 

 For cases dealing with this subject, see sec. 
45.2992. 

45.299  Other principles and matters 
(cont'd) 

45.2991  Construing time limits in 
statutes as regulatory or 
directory 
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 For cases dealing with this subject, see sec. 
12.783. 

45.2992  Legislature's failure to specify 
that term used in one statute 
has same meaning given that 
term in another statute, when 
legislature has so specified 
elsewhere, indicates legislature 
did not intend term to have that 
meaning 

 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 
(1992): 1992 Term, p. 38-10, sec. 38.6111. 

45.2993  Language of one subsection 
should be construed to be 
consistent with identical 
language in other subsections 
of same statute 

 State v. Williams (Scott), 198 Wis. 2d 479, 544 
N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶10. 

45.2994  Resort to Wisconsin 
Administrative Code for 
guidance in defining terms 
used in statutes 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

45.2995  When words of court are used 
in later statute governing same 
subject matter, words should 
be given same meaning in 
absence of specific direction to 
the contrary 

 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 
Term, p. 45-5, sec. 45.221. 

45.2996  Meaning of reference to other 
statutory section 

45.29961  In general 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶10-16. 

45.29962  Number of particular 
section is simply shorthand 
means of describing or 
designating substance of 
that section 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶10-16. 

45.29963  Construction of statutory 
reference to section that 
does not exist 

 For cases dealing with this subject, see sec. 
45.1991. 

45.2997  Same word may have different 
meanings in varying contexts 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶16. 

45.2998  When word has multiple 
meanings, applicable 
definition depends on context 
in which word is used, 
including purpose of statute in 
whch it is used 

 For cases dealing with this subject, see secs. 
45.214 and 45.252. 

45.2999  Propriety of giving same word 
in statute different meaning in 
different cases 

 United States v. Santos, 128 S. Ct. 2020 (2008). 

45.3  Extrinsic Aids To Interpretation 

45.31  Propriety Of Resort To Extrinsic Aids 
To Interpretation: Statute Must Be 
Ambiguous; When Statutory Language 
Is Plain, It Is Interpreted According To 
Its Terms 

45.311  General rule 

45.3111  In general 

 Jimenez v. Quarterman, 129 S. Ct. 681 (2009). 

 Whitfield v. United States, 125 S. Ct. 687 (2005). 

 United States v. Gonzales, 117 S. Ct. 1032 (1997): 
1996 Term, p. 31-15, sec. 31.6611. 

http://www.wicourts.gov/html/ca/04/04-1211.htm�
http://supct.law.cornell.edu/supct/search/display.html?terms=Taylor&url=/supct/html/99-6615.ZO.html�
http://www.wicourts.gov/html/ca/00/00-1176.htm�
http://www.wicourts.gov/html/ca/00/00-1176.htm�
http://www.wicourts.gov/html/ca/04/04-0299.htm�
http://supct.law.cornell.edu/supct/html/06-1005.ZS.html�
http://supct.law.cornell.edu/supct/html/07-6984.ZS.html�
http://supct.law.cornell.edu/supct/html/03-1293.ZS.html�


45-86 

 National Organization for Women, Inc. v. Scheidler, 
114 S. Ct. 798 (1994): 1993 Term, p. 47-1, sec. 47.121. 

 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 
Term, p. 45-6, sec. 45.311. 

 United States v. Rojas-Contreras, 106 S. Ct. 555 
(1985): 1985 Term, p. 205, sec. 13.331. 

 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 
Term, p. 218, sec. 13.313. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶30. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶21-22. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶9. 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶12, 14. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶28. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶15. 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶39. 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶16. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶26, 54. 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶14. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶23. 

 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 
N.W.2d 315, at ¶13. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶19. 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶11. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶12. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶13-14, 20. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶19. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶32. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶16. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶12. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶43-52. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶9. 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶14. 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶8. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶28. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶14-15. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶18. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶18. 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶29. 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶14, 36. 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶15. 
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 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶16. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State v. Harrell, 199 Wis. 2d 654, 546 N.W.2d 115 
(1996): 1995 Term, p. 6-38, sec. 6.9713. 

 State v. Williams (John), 198 Wis. 2d 516, 544 
N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Williams (Scott), 198 Wis. 2d 479, 544 
N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
41-3, sec. 41.4311. 

 State v. Moore, 167 Wis. 2d 491, 481 N.W.2d 633 
(1992): 1991 Term, p. 6-19, sec. 6.6341. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 45-2, sec. 45.13. 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 45-6, sec. 45.31. 

 State ex rel. Teunas v. County of Kenosha, 142 Wis. 
2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 45-4, 
sec. 45.31. 

 State v. Pham, 137 Wis. 2d 31, 403 N.W.2d 35 
(1987): 1986 Term, p. 258, sec. 13.331. 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 205, sec. 13.331. 

 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 
266 (1985): 1985 Term, p. 203, sec. 13.311. 

 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 
(1984): 1984 Term, p. 220, sec. 13.331. 

 County of Walworth v. Spalding, 111 Wis. 2d 19, 
329 N.W.2d 925 (1983): 1982 Term, p. 222, sec. 
13.331. 

 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 
98 (1982): 1981 Term, p. 193, sec. 13.331. 

 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 
170 (1981): 1980 Term, p. 152, sec. 13.331. 

 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 
(1981): 1980 Term, p. 139, sec. 12.6111. 

 State ex rel. Warrington v. Circuit Court for 
Shawano County, 100 Wis. 2d 726, 303 N.W.2d 590 
(1981): 1980 Term, p. 152, sec. 13.331. 

 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 
(1980): 1979 Term, p. 169, sec. 12.317. 

 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 
(1980): 1979 Term, p. 171, sec. 12.331. 

 State ex rel. TDD v. Circuit Court for Racine 
County, 91 Wis. 2d 231, 280 N.W.2d 264 (1979): 
1978 Term, p. 133, sec. 12.331. 
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 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 
(1978): 1978 Term, p. 133, sec. 12.331. 

 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 
(1978): 1978 Term, p. 133, sec. 12.331. 

 Champlin v. State, 84 Wis. 2d 621, 267 N.W.2d 295 
(1978): 1977 Term, p. 88, sec. 12.31. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶15. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶14. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶5. 

 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 
769 N.W.2d 125, at ¶9. 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶4. 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶7. 

 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 
763 N.W.2d 206, at ¶9. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7, 13. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶15. 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶3. 

 State v. Collins, 2008 WI App 163, 314 Wis. 2d 
653, 760 N.W.2d 438, at ¶9. 

 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 
385, 760 N.W.2d 415, at ¶6. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶6. 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶6. 

 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 
722, 741 N.W.2d 488, at ¶2. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶10. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶5-7. 

 State v. Hall, 2007 WI App 168, 304 Wis. 2d 504, 
737 N.W.2d 13, at ¶7. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶27. 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶5. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶9. 

 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 
619, 721 N.W.2d 527, at ¶6. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶22. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶4. 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶9. 

 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 
313, 704 N.W.2d 318, at ¶4-5. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶9. 

 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 
702 N.W.2d 400, at ¶12. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶6. 
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 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶43. 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶5. 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶6. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶15. 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶6. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶14. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶5. 

 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 
689 N.W.2d 917, at ¶4. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12, 17. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶9. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶12. 

 State v. Devore, 2004 WI App 87, 272 Wis. 2d 383, 
679 N.W.2d 890, at ¶4. 

 State v. Lehman, 2004 WI App 59, 270 Wis. 2d 
695, 677 N.W.2d 644, at ¶7, 11. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶17. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶8. 

 State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 
671 N.W.2d 860, at ¶5. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶10. 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶16. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶8-9. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶6. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶9-10. 

 In Interest of Terry T., 2003 WI App 21, 259 Wis. 
2d 339, 657 N.W.2d 97, 2002 Term WCA-235, at ¶7. 

 State v. Richard G.B., 2003 WI App 13, 259 Wis. 
2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at 
¶8. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶34. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶10. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶21. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶5. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶35. 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶13. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶7, 
15. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶22. 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶6. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶68. 

 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 
871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶13. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶15. 
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 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶7, 
17. 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶5. 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶7. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Moline, 229 Wis. 2d 38, 598 N.W.2d 929 
(Ct. App. 1999): 1999 Term, p. 36-1, sec. 36.18412. 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 
(Ct. App. 1998): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 
(Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 
821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221. 

 State v. Schoepp, 204 Wis. 2d 266, 554 N.W.2d 236 
(Ct. App. 1996): 1996 Term, p. 44-6, sec. 44.421. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134. 

 In Interest of Jason R.N., 201 Wis. 2d 646, 549 
N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, 
sec. 42.4411. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. Boyer, 198 Wis. 2d 837, 543 N.W.2d 562 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1832. 

 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 
(Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226. 

 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 
(Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215. 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 37-6, sec. 37.2311. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 38-7, sec. 38.4111. 

 State v. Badzmierowski, 171 Wis. 2d 260, 490 
N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 
6.3311. 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 6-3, sec. 6.2342. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 
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 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313, 
and p. 45-2, sec. 45.13. 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 45-1, sec. 45.111. 

 Racine County v. Berndt, 161 Wis. 2d 116, 467 
N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 45-6, 
sec. 45.31. 

 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 
681 (Ct. App. 1991): 1990 Term, p. 45-6, sec. 45.31. 

 In Interest of J.W.T., 159 Wis. 2d 754, 465 N.W.2d 
520 (Ct. App. 1990): 1990 Term, p. 45-2, sec. 45.13. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 45-3, sec. 45.13. 

 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 
(Ct. App. 1990): 1990 Term, p. 37-1, sec. 37.221. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 45-3, sec. 45.13. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 33-8, sec. 33.5222. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 45-4, sec. 45.31. 

 In Interest of F.E.W., 143 Wis. 2d 856, 422 N.W.2d 
893 (Ct. App. 1988): 1987 Term, p. 45-5, sec. 45.31. 

 State v. Gassen, 143 Wis. 2d 761, 422 N.W.2d 863 
(Ct. App. 1988): 1987 Term, p. 6-5, sec. 6.321. 

 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 
(Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 45-2, sec. 45.13. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 45-1, sec. 45.12. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.31. 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.31. 

 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 
130 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.31. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 258, sec. 13.331. 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 240, sec. 12.7671. 

 State ex rel. Wisconsin State Journal v. Circuit 
Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 
1986): 1985 Term, p. 203, sec. 13.313. 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 220, sec. 13.331. 

 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. 
App. 1983): 1983 Term, p. 252, sec. 13.331. 

 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 
127 (Ct. App. 1982): 1982 Term, p. 211, sec. 13.1611. 

 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 
162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 
191, sec. 13.313. 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 191, sec. 13.313. 

 State v. Campbell, 102 Wis. 2d 243, 306 N.W.2d 
272 (Ct. App. 1981): 1980 Term, p. 152, sec. 13.331. 

 In Interest of R.E.H., 101 Wis. 2d 647, 305 N.W.2d 
162 (Ct. App. 1981): 1980 Term, p. 152, sec. 13.331. 

 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 
(Ct. App. 1981): 1980 Term, p. 23, sec. 2.422. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 171, 
sec. 12.331. 

 State ex rel. E.R. v. Flynn, 88 Wis. 2d 37, 276 
N.W.2d 313 (Ct. App. 1979): 1978 Term, p. 132, sec. 
12.331. 

 For cases dealing with the propriety of resort to 
rules of statutory construction, see sec. 45.13. 

45.3112  Dissent questioning validity of 
general rule 

 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 
N.W.2d 729, at ¶45-56. 
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45.3113  Decisions suggesting that 
resort to extrinsic aids (in 
particular, legislative history) 
may be appropriate even in 
absence of ambiguity 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶21. 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶6. 

 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 
679 N.W.2d 910, at ¶8. 

45.312  When statute is ambiguous:  
statutory language is ambiguous 
when it can be understood in two 
or more senses by reasonably well-
informed persons 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶22. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶15. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶15. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶6. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶7. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶11. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

45.313  Disagreement on meaning of 
statute between parties or between 
party and trial court does not 
necessarily render statute 
ambiguous 

 For cases dealing with this subject, see sec. 
45.133. 

45.314  Cannot resort to notes or comments 
to statute to override clear meaning 
of statute 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

45.315  Ambiguity may be created by 
interaction of two related 
provisions or two separate statutes; 
interaction of two or more statutes 
can operate to create ambiguity 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶14. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶5. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶22. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

45.316  Court may look to legislative 
history to reinforce conclusion that 
statute is indeed unambiguous 

 For cases dealing with this subject, see sec. 
45.3182. 

45.317  Statute need not be ambiguous 
before court may resort to 
dictionary for definition of its 
terms 

 For cases dealing with this subject, see sec. 
45.2122. 
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45.318  Impact of legislative history of 
statute on question of ambiguity 

45.3181  Legislative history of statute 
cannot be used to create 
ambiguity 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶39. 

45.3182  Legislative history of statute 
can be invoked to demonstrate 
that statute is not ambiguous 
and that court has properly 
interpreted it 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶52. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶5. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶15. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶28. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶39. 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶6. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 45-5, 
sec. 45.312. 

45.3183  Legislative history may be 
examined to determine plain 
meaning of statute 

 For cases dealing with this subject, see sec. 
45.1124. 

45.319  Other matters 

45.3191  Statute may be rendered 
ambiguous by context in which 
it is sought to be applied 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶30. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶12. 

45.3192  Clear and unambiguous statute 
may be construed if literal 
application would lead to 
absurd or unreasonable result 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶15. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶7. 

45.3193  Ambiguity may be created by 
statute's placement in statute 
book 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶14. 

45.3194  Ambiguity not required before 
court may examine scope, 
context, or purpose of statute as 
long as the scope, context, and 
purpose are ascertainable from 
text and structure of statute 
itself, rather than from extrinsic 
sources, such as legislative 
history 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶19. 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶48-49. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶10. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶6. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶43. 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶6. 

 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 
689 N.W.2d 917, at ¶4. 
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 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶12. 

45.3195  LRB's Bill Drafting Manual is 
not extrinsic aid to 
interpretation to which resort 
may only be made when 
ambiguity exists 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶14. 

45.3196  Extrinsic sources may be 
consulted to confirm or verify 
plain-meaning interpretation of 
statute 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶30. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶22. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶5. 

45.3197  Even when statute is 
unambiguous, legislative 
history may be consulted to 
confirm plain-meaning 
interpretation of statute 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶19. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶26. 

45.3198  Word is not ambiguous merely 
because it is general enough to 
encompass more than one set of 
circumstances 

 For cases dealing with this subject, see sec. 
45.1394. 

45.3199  Depending on facts of case, 
same statute may be found 
ambiguous in one setting and 
unambiguous in another 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶30. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶16. 

45.32  Legislative History In General 

45.321  In general 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 
Term, p. 45-6, sec. 45.32. 

 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 
Term, p. 191, sec. 12.531. 

 Bifulco v. United States, 100 S. Ct. 2247 (1980): 
1979 Term, p. 171, sec. 12.332. 

 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 
Term, p. 171, sec. 12.332. 

 Perrin v. United States, 100 S. Ct. 311 (1979): 1979 
Term, p. 171, sec. 12.332. 

 United States v. Naftalin, 99 S. Ct. 2077 (1979): 
1978 Term, p. 133, sec. 12.332. 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶15. 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶40. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶19. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 45-5, sec. 
45.32. 

 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 
41.212. 

 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 
(1982): 1981 Term, p. 89, sec. 5.93. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶20. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶22. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶6. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶9. 
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 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18, 26. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11. 

 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 
(Ct. App. 1990): 1989 Term, p. 45-2, sec. 45.13. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.13. 

 State v. O'Neil, 141 Wis. 2d 535, 416 N.W.2d 77 
(Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.111. 

 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. 
App. 1987): 1987 Term, p. 45-5, sec. 45.32. 

 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 
(Ct. App. 1987): 1987 Term, p. 45-4, sec. 45.31. 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 220, sec. 13.331. 

 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 
127 (Ct. App. 1982): 1982 Term, p. 211, sec. 13.1611. 

 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 222, sec. 13.332. 

 Parker v. Percy, 105 Wis. 2d 486, 314 N.W.2d 166 
(Ct. App. 1981): 1981 Term, p. 191, sec. 13.313. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 171, 
sec. 12.331. 

45.322  Legislative history not anchored to 
text of statute does not have 
authoritative weight 

 Shannon v. United States, 114 S. Ct. 2419 (1994): 
1993 Term, p. 45-6, sec. 45.322. 

45.323  When more specific statute governs 
situation, court need not examine 
legislative history of more general 
statute 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶10. 

45.324  Murky legislative history should 
not be permitted to undermine 
plain statutory language 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶54. 

45.325  Court may consult legislative 
history, even if statute is not 
ambiguous, to show that it supports 
court's interpretation of statute 
otherwise clear on its face 

 For cases dealing with this subject, see secs. 
45.1352 and 45.3182. 

45.326  If statute is plain and unambiguous 
on its face, court will not look to 
legislative history as guide to its 
meaning 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶16. 

45.327  Legislative history may be 
examined to determine plain 
meaning of statute 

 For cases dealing with this subject, see sec. 
45.1124. 

45.33  Notes And Comments To Statute 

45.331  In general 

45.3311  Cannot use notes or comments 
to statute to override clear 
meaning of statute 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

45.332  Advisory committee notes and 
comments 

45.3321  In general 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 193, sec. 13.334. 

 Champlin v. State, 84 Wis. 2d 621, 267 N.W.2d 295 
(1978): 1977 Term, p. 88, sec. 12.34. 

 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 
(Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221. 

45.3322  Legislative council's judiciary 
committee report on 1953 code 
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 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶18. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 
(1996): 1996 Term, p. 45-4, sec. 45.3312. 

 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 
(1990): 1989 Term, p. 45-4, sec. 45.3311. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 231, sec. 12.7212. 

 State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7 
(1985): 1984 Term, p. 220, sec. 13.336. 

 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 
(1978): 1978 Term, p. 133, sec. 12.332. 

 Champlin v. State, 84 Wis. 2d 621, 267 N.W.2d 295 
(1978): 1977 Term, p. 88, sec. 12.34. 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶11. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶12. 

 State v. Graham, 2000 WI App 138, 237 Wis. 2d 
620, 614 N.W.2d 504: 1999 Term, p. 45-5, sec. 
45.3321. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 38-7, sec. 38.4111. 

 State v. Davis, 105 Wis. 2d 690, 314 N.W.2d 907 
(Ct. App. 1981): 1981 Term, p. 193, sec. 13.334. 

45.3323  Legislative council's judiciary 
committee report on 1951 code 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶12. 

45.3324  Legislative council's judiciary 
committee report on 1949 code 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 142, sec. 6.452. 

45.3325  Advisory committee notes to 
federal rules of evidence 

 For cases dealing with this subject, see sec. 
20.8677. 

45.333  Legislative council notes and 
comments 

45.3331  In general 

 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 
339 (1982): 1981 Term, p. 193, sec. 13.334. 

 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 
(1981): 1980 Term, p. 79, sec. 6.411. 

 For cases dealing with use of a legislative 
council staff memorandum in construing a statute, 
see sec. 45.362. 

 For cases dealing with use of a legislative 
council pamphlet in construing a statute, see sec. 
45.363. 

45.3332  Legislative council's judiciary 
committee comments on 1949 
and 1953 codes 

 For cases dealing with this subject, see secs. 
45.3322 and 45.3323. 

45.334  Judicial council notes and 
comments 

45.3341  In general 

 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 
(1996): 1995 Term, p. 11-4, sec. 11.3811. 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 45-3, 
sec. 45.3311. 

 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. 
App. 1983): 1983 Term, p. 253, sec. 13.335. 

45.3342  Judicial council committee's 
note to 1981 revision of 
competency statutes 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 
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45.3343  Judicial council comments on 
1988 revision of homicide 
statutes 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 
(Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131. 

 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 
(Ct. App. 1991): at page 206 n.5 of decision. 

45.3344  Judicial council committee's 
notes to rules of evidence 

 State v. Williquette, 190 Wis. 2d 678, 526 N.W.2d 
144 (1995): 1994 Term, p. 45-3, sec. 45.3312. 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶40. 

45.3345  Judicial council notes to 1969 
revision of criminal procedure 
code 

 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 
920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443. 

45.3346  Judicial council committee's 
notes to rules of appellate 
procedure 

 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 
(1996): 1995 Term, p. 11-4, sec. 11.3811. 

45.335  Fiscal notes 

 State ex rel. State Public Defender v. Percy, 97 Wis. 
2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, 
p. 171, sec. 12.333. 

45.336  Drafters' notes to uniform acts 

 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 
(Ct. App. 1985): 1984 Term, p. 198, sec. 12.652. 

45.337  Revisers' notes 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 45-4, sec. 45.332. 

45.34  Comments Of Persons Involved In 
Drafting And Passing Statute 

45.341  General principles 

45.3411  In general 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

45.3412  Comments made after 
enactment of statute that could 
not have had any effect on 
those who voted for statute 

 District of Columbia v. Heller, 128 S. Ct. 2783 
(2008). 

45.342  Member of committee that drafted 
statute 

45.3421  In general 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶32. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶100. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

45.3422  Platz law review article on 1955 
code 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶32. 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶100. 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 206, sec. 13.332. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

45.3423  Platz law review article on 1949 
code 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶17. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 45-4, sec. 45.3221. 
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 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 142, sec. 6.452. 

 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 45-6, sec. 45.371. 

45.3424  Martineau and Malmgren book 
on appellate rules 

 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 
(1982): 1981 Term, p. 193, sec. 13.335. 

45.3425  Minutes of criminal rules 
committee of judicial council 
that redrafted criminal 
procedure statutes in 1969 

 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 
(Ct. App. 1991): 1990 Term, p. 45-7, sec. 45.3311. 

45.3426  Minutes of judicial council 
committee that redrafted 
homicide law in 1988 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

45.3427  Dickey et al. law review article 
on 1988 revision of homicide 
statutes 

 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶100. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362; p. 
45-6, sec. 45.3411. 

 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 
(Ct. App. 1992): at page 61 n.3 of decision. 

45.3428  Platz article on "the Wisconsin 
Bar and the Proposed Criminal 
Code" 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶18. 

45.343  Drafter 

45.3431  In general 

 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, 
p. 153, sec. 13.332. 

 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 
145 (1986): 1985 Term, p. 206, sec. 13.332. 

 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 
(Ct. App. 1995): 1995 Term, p. 45-6, sec. 45.3411. 

45.3432  Drafter of uniform law upon 
which state statute based 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 45-6, sec. 45.3412. 

45.344  Person who proposed legislation 

45.3441  In general 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 45-5, sec. 45.342. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11, 
16. 

45.3442  Drafting request 

 For cases dealing with this subject, see sec. 
45.3512. 

45.345  Legislators involved in introducing 
and passing statute 

45.3451  In general 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 

 United States v. Monsanto, 109 S. Ct. 2657 (1989): 
1988 Term, p. 45-4, sec. 45.341. 

45.3452  Legislator who requested 
drafting of statute 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶28. 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 

45.3453  Sponsor or floor manager 

45.34531  In general 

 United States v. Hayes, 129 S. Ct. 1079 (2009). 
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 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 171, sec. 12.332. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶9. 

45.34532  In case of federal statute, 
sponsor's statement to full 
House or Senate 

 Corley v. United States, 129 S. Ct. 1558 (2009). 

45.3454  Legislator who opposed bill 

 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 
Term, p. 45-6, sec. 45.342. 

45.346  Legislative committee reports 

 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 
Term, p. 220, sec. 13.335. 

45.347  Sponsoring agency 

 State Public Defender v. Circuit Court, 184 Wis. 2d 
860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, 
sec. 30.9712. 

45.35  LRB Records, Analysis, And Other 
Material 

45.351  Records (e.g., drafting file) 

45.3511  Drafting file in general 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.351. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 258, sec. 13.3322. 

45.3512  Drafting request 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶32. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶43-45, 48, 50. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11. 

45.3513  LRB attorney's response to 
drafting request 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶49. 

45.3514  Letter found in drafting file 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

45.352  Analysis 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶40. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶22. 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶25. 

 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 
646 N.W.2d 1, 2001 Term WSC-158, at ¶29-31. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶46, 51. 

 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 
N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 45-4, sec. 45.352. 

 State Public Defender v. Circuit Court, 184 Wis. 2d 
860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, 
sec. 30.9712. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶20-24. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11, 
15. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶72. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 
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 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 
441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 45-4, 
sec. 45.351. 

 State v. Williams, 148 Wis. 2d 852, 436 N.W.2d 
924 (Ct. App. 1989): 1988 Term, p. 1-26, sec. 1.983. 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.352. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 259, sec. 13.333. 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 259, sec. 13.333. 

 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 
329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 222, 
sec. 13.335. 

45.353  Bill Drafting Manual 

 For cases dealing with this subject, see sec. 
45.19996. 

45.36  Other Legislative History 

45.361  Minutes of criminal code advisory 
committee 

 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 
(1990): 1989 Term, p. 45-4, sec. 45.361. 

45.362  Legislative council staff 
memorandum 

 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 
(1993): 1992 Term, p. 38-13, sec. 38.6311. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11, 
14. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 259, sec. 13.334. 

45.363  Legislative council pamphlet 

 State ex rel. TDD v. Circuit Court for Racine 
County, 91 Wis. 2d 231, 280 N.W.2d 264 (1979): 
1978 Term, p. 133, sec. 12.333. 

45.364  Letter from department head to 
legislator regarding meaning of 
statute 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

45.365  Statement of legislative findings 
that prefaces enactment 

 National Organization for Women, Inc. v. Scheidler, 
114 S. Ct. 798 (1994): 1993 Term, p. 47-1, sec. 47.121. 

45.366  Letter found in LRB file 

 For cases dealing with this subject, see sec. 
45.3514. 

45.367  Report of Criminal Penalties Study 
Committee 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶40-42. 

45.368  View of person involved in 
drafting or amendment process that 
was not communicated to others 
involved in process 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶32. 

45.37  Attorney General's Interpretation 

45.371  Comment on pending legislation 

 Dunn v. United States, 99 S. Ct. 2190 (1979): 1978 
Term, p. 133, sec. 12.334. 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 45-6, sec. 45.361. 

45.372  Formal opinion 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 
41.212. 

 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 
(1983): 1983 Term, p. 253, sec. 13.332. 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 231, sec. 13.972. 
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 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶10. 

 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 
429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶9. 

 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 
681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922. 

 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 
(Ct. App. 1988): 1988 Term, p. 8-14, sec. 8.7421. 

 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 
329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 222, 
sec. 13.334. 

45.38  Criminal Jury Instructions Committee 
Materials 

45.381  In general 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶15. 

 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 
874 (1994): 1993 Term, p. 34-2, sec. 34.3231. 

 State v. Beets, 124 Wis. 2d 372, 369 N.W.2d 382 
(1985): 1984 Term, p. 220, sec. 13.334. 

 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 
(1983): 1983 Term, p. 95, sec. 4.551. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶8. 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶11. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶11. 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 
(Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512. 

 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 
620 (Ct. App. 1992): 1992 Term, p. 34-5, sec. 
34.3511. 

 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 
(Ct. App. 1991): 1991 Term, p. 8-12, sec. 8.551. 

45.382  In interpreting statute with which 
jury instruction deals, jury 
instruction is merely persuasive, 
not precedential 

 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 
N.W.2d 508, at ¶15. 

 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 
264, 707 N.W.2d 907, at ¶8. 

 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 
(Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112. 

45.39  Other Extrinsic Aids 

45.391  Judicial interpretation of similar 
statutes in other jurisdictions 

45.3911  In general 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶49. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 45-4, sec. 45.3411. 

 State v. Boettcher, 144 Wis. 2d 86, 423 N.W.2d 533 
(1988): 1987 Term, p. 45-6, sec. 45.381. 

 State v. Wickstrom, 134 Wis. 2d 158, 396 N.W.2d 
188 (1986): 1986 Term, p. 33, sec. 2.4221. 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 45-6, sec. 45.3911. 

 State v. Ward, 153 Wis. 2d 743, 452 N.W.2d 158 
(Ct. App. 1989): 1989 Term, p. 45-4, sec. 45.3911. 

 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 
(Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 45-4, sec. 
45.3911. 

 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 
(Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312. 

 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 
(Ct. App. 1988): 1987 Term, p. 45-6, sec. 45.381. 
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 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. 
App. 1987): 1987 Term, p. 26-2, sec. 26.332. 

 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 
(Ct. App. 1985): 1984 Term, p. 98, sec. 5.147. 

 State v. Gavigan, 122 Wis. 2d 389, 362 N.W.2d 162 
(Ct. App. 1984): 1984 Term, p. 220, sec. 13.333. 

 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 
(Ct. App. 1984): 1984 Term, p. 78, sec. 3.91. 

 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 
(Ct. App. 1984): 1983 Term, p. 253, sec. 13.338. 

 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 
(Ct. App. 1982): 1982 Term, p. 222, sec. 13.333. 

 State ex rel. E.R. v. Flynn, 88 Wis. 2d 37, 276 
N.W.2d 313 (Ct. App. 1979): 1978 Term, p. 133, sec. 
12.335. 

 For cases dealing with the use of case law from 
other jurisdictions to determine the meaning of 
words in a statute, see sec. 45.2982. 

45.3912  Federal decisions interpreting 
federal rules of evidence 

 For cases dealing with this subject, see secs. 
20.8671 and 20.8672. 

45.3913  Federal decisions interpreting 
RICO 

 For cases dealing with this subject, see sec. 
35.8171. 

45.3914  Federal decisions interpreting 
federal statute or rule upon 
which state statute or rule was 
based 

 State v. Gudenschwager, 191 Wis. 2d 432, 529 
N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711. 

 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 
617 N.W.2d 220, 2000 Term WCA-47, at ¶8. 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

 State v. Hufford, 186 Wis. 2d 461, 522 N.W.2d 26 
(Ct. App. 1994): 1994 Term, p. 9-13, sec. 9.484. 

45.3915  Decisions interpreting federal 
statute creating drug-free zone 
around school 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 45-5, sec. 45.341. 

45.3916  Decisions interpreting uniform 
act upon which statute being 
construed was based 

45.39161  In general 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶39. 

 For cases dealing with the principle that when 
legislature makes verbatim enactment of uniform 
act provision, it is presumed that intent of 
legislature is intent of the drafters of the uniform 
act, see sec. 45.19499. 

45.39162  Decisions interpreting 
uniform controlled 
substances act 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 36-4, sec. 36.1921. 

45.3917  Decisions interpreting 
interstate agreement on 
detainers 

 For cases dealing with this subject, see sec. 
6.2394. 

45.3918  Statute that served as model for 
statute being construed 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481. 

45.3919  Federal decisions interpreting 
federal conspiracy statutes 

 For cases dealing with this subject, see sec. 
39.297. 

45.392  Administrative agency's 
interpretation 
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45.3921  Of statute 

45.39211  In general 

 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, 
p. 9-8, sec. 9.3231. 

 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 
1990 Term, p. 20-2, sec. 20.395. 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶25-29. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶15. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 
41.212. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶6. 

 State ex rel. Grant v. Department of Corrections, 192 
Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 
Term, p. 9-16, sec. 9.4991. 

 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 
N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, 
sec. 41.212. 

 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 
130 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.33. 

 Lewandowski v. State, 140 Wis. 2d 405, 411 
N.W.2d 146 (Ct. App. 1987): 1987 Term, p. 47-1, 
sec. 47.112. 

 For cases dealing with legislative acquiescence 
in an administrative agency's interpretation, see 
sec. 45.1952. 

45.39212  Court not bound by 
agency's interpretation 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶15. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶6, 8. 

45.39213  Deference owed to 
agency's interpretation 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶25-29. 

45.3922  Of administrative rule 

 For cases dealing with this subject, see sec. 
47.8764. 

45.3923  Of statute's applicability or 
inapplicability 

 State v. Devore, 2004 WI App 87, 272 Wis. 2d 383, 
679 N.W.2d 890, at ¶12. 

45.393  Dictionary definition of terms 

 For cases dealing with this subject, see sec. 
45.212. 

45.394  Subsequent legislative history 

45.3941  In general 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 45-7, sec. 45.392. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶40. 

45.3942  Subsequently proposed 
legislation 

 Russello v. United States, 104 S. Ct. 296 (1983): 
1983 Term, p. 253, sec. 13.334. 

 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 
N.W.2d 797, 2000 Term WSC-242, at ¶48-51. 

45.3943  Subsequent interpretation by 
legislative agency 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

45.3944  Use of provisions of TIS II in 
interpreting TIS I 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶40. 

45.395  Legislature's failure to enact 
particular provision 

 For cases dealing with this subject, see sec. 
45.1984. 

http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29149�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=16800�
http://www.wicourts.gov/html/ca/03/03-2001.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=16800�
http://www.wicourts.gov/html/ca/03/03-2001.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=29149�
http://www.wicourts.gov/html/ca/03/03-2323.htm�
http://supct.law.cornell.edu/supct/search/display.html?terms=Jones&url=/supct/html/97-9361.ZO.html�
http://www.wicourts.gov/html/sc/02/02-0681.htm�
http://www.wicourts.gov/html/sc/99/99-1940.htm�
http://www.wicourts.gov/html/ca/97/97-1337.htm�
http://www.wicourts.gov/html/sc/02/02-0681.htm�


45-104 

45.396  Past practice 

 State Public Defender v. Circuit Court, 184 Wis. 2d 
860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, 
sec. 30.9712. 

45.397  Comments and other material 
relating to model or uniform act 
upon which Wisconsin provision at 
issue based 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

45.4  Other Matters Relating To Statutory 
Construction 

45.41  Appellate Review Of Statutory 
Construction 

45.411  Construction of statute is question 
of law subject to independent 
review by appellate court 

 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ 
N.W.2d __, at ¶15. 

 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 
767 N.W.2d 550, at ¶14. 

 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 
N.W.2d 207, at ¶22. 

 State ex rel. Robins v. Madden, 2009 WI 46, 317 
Wis. 2d 364, 766 N.W.2d 542, at ¶11. 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶20. 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶20. 

 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 
N.W.2d 150, at ¶20. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶10. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶8. 

 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 
N.W.2d 332, at ¶18. 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶20. 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶11. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶32,75. 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶18. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶11. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶17. 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶55. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶15. 

 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 
735 N.W.2d 505, at ¶27. 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶14. 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶11. 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶25. 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶13. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶15. 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶18. 

 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 
718 N.W.2d 649, at ¶28. 

 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 
N.W.2d 133, at ¶12. 

 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 
N.W.2d 498, at ¶18. 

 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 
N.W.2d 90, at ¶12, 35. 

 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 
N.W.2d 495, at ¶4. 
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 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 
N.W.2d 904, at ¶__. 

 Village of Cross Plains v. Haanstad, 2006 WI 16, 
288 Wis. 2d 573, 709 N.W.2d 447, at ¶9. 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶26. 

 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 
700 N.W.2d 4, at ¶10. 

 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 
1, 698 N.W.2d 673, at ¶31. 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶23. 

 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 
N.W.2d 484, at ¶11. 

 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 
N.W.2d 926, at ¶11. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶12. 

 Department of Corrections v. Schwarz, 2005 WI 34, 
279 Wis. 2d 223, 693 N.W.2d 703, at ¶11. 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶13. 

 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 
N.W.2d 103, at ¶17. 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶31, 66. 

 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 
N.W.2d 203, at ¶7. 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶6. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶9. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶6. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶25. 

 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 
682 N.W.2d 1, at ¶11. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶5. 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶18. 

 State v. Jackson, 2004 WI 29, 270 Wis. 2d 113, 676 
N.W.2d 872, at ¶11. 

 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 
N.W.2d 349, at ¶19. 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶19. 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶14. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶13. 

 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 
N.W.2d 859, at ¶19. 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶13. 

 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 
N.W.2d 729, at ¶12. 

 State ex rel. Marberry v. Macht, 2003 WI 79, 262 
Wis. 2d 720, 665 N.W.2d 155, at ¶8. 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶8. 

 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 
N.W.2d 115, at ¶11. 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶8. 

 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 
N.W.2d 700, at ¶12. 

 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 
202, 661 N.W.2d 76, at ¶16. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶28. 

 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 
N.W.2d 393, 2002 Term WSC-17, at ¶11. 

 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 
N.W.2d 416, 2002 Term WSC-12, at ¶12. 
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 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 
N.W.2d 413, 2001 Term WSC-273, at ¶41. 

 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 
647 N.W.2d 208, 2001 Term WSC-255, at ¶22. 

 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 
N.W.2d 762, 2001 Term WSC-210, at ¶23. 

 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 
N.W.2d 354, 2001 Term WSC-205, at ¶18. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶16. 

 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 
N.W.2d 330, 2001 Term WSC-185, at ¶17. 

 State v. Gonzales, 2002 WI 59, 253 Wis. 2d 134, 645 
N.W.2d 264, 2001 Term WSC-155, at ¶10. 

 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 
N.W.2d 666, 2001 Term WSC-127, at ¶26. 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶12. 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶14. 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶24. 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶9. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶14. 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶10. 

 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 
614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921. 

 State ex rel. Cramer v. Wisconsin Court of Appeals, 
2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 
Term, p. 43-1, sec. 43.4712. 

 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 
N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111. 

 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 
N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733. 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 
N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321. 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 
732 (1999): 1999 Term, p. 38-7, sec. 38.2512. 

 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 
(1999): 1998 Term, p. 10-60, sec. 10.7911. 

 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 
(1999): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 
(1999): 1998 Term, p. 6-6, sec. 6.2322. 

 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 
(1999): 1998 Term, p. 14-1, sec. 14.212. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 
(1998): 1997 Term, p. 31-3, sec. 31.4212. 

 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 
(1998): 1997 Term, p. 18-2, sec. 18.4341. 

 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 
(1998): 1997 Term, p. 39-7, sec. 39.242. 

 In Interest of Corey J.G., 215 Wis. 2d 395, 572 
N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911. 

 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 
605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 
4.2211. 

 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 
(1997): 1996 Term, p. 9-35, sec. 9.4913. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 
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 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 
(1997): 1996 Term, p. 9-31, sec. 9.4853. 

 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 
266 (1997): 1996 Term, p. 35-1, sec. 35.4121. 

 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 
N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211. 

 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 
718 (1996): 1995 Term, p. 12-8, sec. 12.6842. 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 
(1996): 1995 Term, p. 5-1, sec. 5.1131. 

 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 
(1996): 1995 Term, p. 36-9, sec. 36.193. 

 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 
515 (1996): 1995 Term, p. 6-5, sec. 6.3311. 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

 State v. Harrell, 199 Wis. 2d 654, 546 N.W.2d 115 
(1996): 1995 Term, p. 6-38, sec. 6.9713. 

 State v. Williams (John), 198 Wis. 2d 516, 544 
N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Williams (Scott), 198 Wis. 2d 479, 544 
N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431. 

 State v. Sostre, 198 Wis. 2d 409, 542 N.W.2d 774 
(1996): 1995 Term, p. 38-5, sec. 38.6121. 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 
(1995): 1994 Term, p. 9-5, sec. 9.3121. 

 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 
(1995): 1994 Term, p. 31-7, sec. 31.6282. 

 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 
(1994): 1993 Term, p. 10-4, sec. 10.2122. 

 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 
(1994): 1993 Term, p. 31-22, sec. 31.6531. 

 State Public Defender v. Circuit Court, 184 Wis. 2d 
860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, 
sec. 30.9712. 

 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 
517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 
41.212. 

 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 
(1994): 1993 Term, p. 32-7, sec. 32.8142. 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 

 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 
(1993): 1992 Term, p. 6-22, sec. 6.6333. 

 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 
(1993): 1992 Term, p. 37-1, sec. 37.2112. 

 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 
(1993): 1992 Term, p. 6-15, sec. 6.5311. 

 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 
(1992): 1992 Term, p. 33-10, sec. 33.7111. 

 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 
(1992): 1992 Term, p. 45-7, sec. 45.41. 

 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 
(1992): 1991 Term, p. 45-5, sec. 45.41. 

 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 
(1992): 1991 Term, p. 45-5, sec. 45.41. 

 State v. Moore, 167 Wis. 2d 491, 481 N.W.2d 633 
(1992): 1991 Term, p. 6-19, sec. 6.6341. 

 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 
493 (1991): 1990 Term, p. 45-7, sec. 45.41. 

 State v. R.R.E., 162 Wis. 2d 698, 470 N.W.2d 283 
(1991): 1990 Term, p. 45-7, sec. 45.41. 

 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 
(1990): 1989 Term, p. 45-5, sec. 45.41. 

 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 
(1990): 1989 Term, p. 45-5, sec. 45.41. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 45-5, sec. 45.41. 
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 State v. Crowell, 149 Wis. 2d 859, 440 N.W.2d 352 
(1989): 1988 Term, p. 45-4, sec. 45.41. 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 45-4, sec. 45.41. 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 45-5, sec. 45.41. 

 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 
N.W.2d 236 (1988): 1987 Term, p. 45-6, sec. 45.41. 

 State ex rel. Teunas v. County of Kenosha, 142 Wis. 
2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 45-6, 
sec. 45.41. 

 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 
276 (1987): 1987 Term, p. 45-7, sec. 45.41. 

 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 
862 (1987): 1986 Term, p. 259, sec. 13.341. 

 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 
(1987): 1986 Term, p. 259, sec. 13.341. 

 State v. Pham, 137 Wis. 2d 31, 403 N.W.2d 35 
(1987): 1986 Term, p. 259, sec. 13.341. 

 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 
(1986): 1985 Term, p. 206, sec. 13.341. 

 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 
(1986): 1985 Term, p. 206, sec. 13.341. 

 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 
266 (1985): 1985 Term, p. 206, sec. 13.341. 

 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 
(1984): 1984 Term, p. 221, sec. 13.341. 

 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 
(1984): 1983 Term, p. 253, sec. 13.341. 

 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 
(1982): 1981 Term, p. 193, sec. 13.341. 

 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ 
N.W.2d __, at ¶5. 

 State v. Patterson, 2009 WI App 161, __ Wis. 2d 
__, 776 N.W.2d 602, at ¶28. 

 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 
775 N.W.2d 297, at ¶4. 

 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶6. 

 State v. Conner, 2009 WI App 143, 321 Wis. 2d 
449, 775 N.W.2d 105, at ¶14. 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶14. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶7. 

 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 
772 N.W.2d 750, at ¶7. 

 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 
772 N.W.2d 674, at ¶4. 

 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 
221, 772 N.W.2d 666, at ¶7. 

 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 
769 N.W.2d 125, at ¶5. 

 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 
766 N.W.2d 781, at ¶4. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶20. 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶5. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶7. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶7. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶7. 

 State v. Collins, 2008 WI App 163, 314 Wis. 2d 
653, 760 N.W.2d 438, at ¶5. 

 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 
794, 758 N.W.2d 201, at ¶13. 

 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 
767, 758 N.W.2d 463, at ¶18. 

 State v. Greene, 2008 WI App 100, 313 Wis. 2d 
211, 756 N.W.2d 411, at ¶6. 

 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 
N.W.2d 891, at ¶6. 
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 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 
747 N.W.2d 727, at ¶15. 

 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 
747 N.W.2d 770, at ¶15. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 
742 N.W.2d 887, at ¶7. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶4. 

 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 
722, 741 N.W.2d 488, at ¶2. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶10. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶4. 

 State v. Hall, 2007 WI App 168, 304 Wis. 2d 504, 
737 N.W.2d 13, at ¶7. 

 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 
736 N.W.2d 904, at ¶10. 

 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 
646, 735 N.W.2d 574, at ¶12. 

 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 
688, 735 N.W.2d 555, at ¶8. 

 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 
499, 731 N.W.2d 340, at ¶8. 

 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 
731 N.W.2d 646, at ¶5. 

 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 
785, 730 N.W.2d 661, at ¶4. 

 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 
730 N.W.2d 434, at ¶12. 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶6. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶6. 

 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 
728 N.W.2d 343, at ¶4. 

 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 
388, 728 N.W.2d 45, at ¶8. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶13. 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶5. 

 State v. Milwaukee County, 2006 WI App 229, 297 
Wis. 2d 339, 724 N.W.2d 916, at ¶21. 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶5. 

 State v. Williams, 2006 WI App 212, 296 Wis. 2d 
834, 723 N.W.2d 719, at ¶24. 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶10. 

 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 
844, 722 N.W.2d 753, at ¶9. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶9. 

 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 
619, 721 N.W.2d 527, at ¶6. 

 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 
410, 720 N.W.2d 158, at ¶4. 

 State v. Langham, 2006 WI App 149, 295 Wis. 2d 
384, 720 N.W.2d 544, at ¶2. 

 State v. Combs, 2006 WI App 137, 295 Wis. 2d 
457, 720 N.W.2d 684, at ¶21. 

 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 
256, 720 N.W.2d 469, at ¶18. 

 In Interest of Andrew J.K., 2006 WI App 126, 293 
Wis. 2d 739, 718 N.W.2d 229, at ¶13. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶18. 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶14. 

 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 
716 N.W.2d 146, at ¶6. 

 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 
714 N.W.2d 238, at ¶5. 
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 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 
494, 713 N.W.2d 160, at ¶8. 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶4. 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶9. 

 State v. Bell, 2006 WI App 30, 289 Wis. 2d 275, 
710 N.W.2d 525, at ¶8. 

 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 
709 N.W.2d 888, at ¶6. 

 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 
707 N.W.2d 304, at ¶14. 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶10. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶8. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶9. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶6. 

 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 
696 N.W.2d 226, at ¶8. 

 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 
701 N.W.2d 598, at ¶42. 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶9. 

 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 
694 N.W.2d 415, at ¶3. 

 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 
630, 693 N.W.2d 320, at ¶6. 

 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 
690 N.W.2d 880, at ¶6. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶13. 

 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 
691 N.W.2d 366, at ¶3. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶18. 

 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 
689 N.W.2d 917, at ¶4. 

 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 
697, 688 N.W.2d 688, at ¶5. 

 State v. Mason, 2004 WI App 176, 276 Wis. 2d 
434, 687 N.W.2d 526, at ¶11. 

 State v. Powers, 2004 WI App 156, 276 Wis. 2d 
107, 687 N.W.2d 50, at ¶8. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶14. 

 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 
225, 685 N.W.2d 585, at ¶6. 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶6. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶9. 

 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 
685 N.W.2d 821, at ¶12. 

 State v. Devore, 2004 WI App 87, 272 Wis. 2d 383, 
679 N.W.2d 890, at ¶4. 

 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 
679 N.W.2d 910, at ¶8. 

 State v. Lehman, 2004 WI App 59, 270 Wis. 2d 
695, 677 N.W.2d 644, at ¶7. 

 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 
810, 674 N.W.2d 916, at ¶17. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶8. 

 State v. Larson, 2003 WI App 235, 268 Wis. 2d 
162, 672 N.W.2d 322, at ¶3. 

 State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 
671 N.W.2d 860, at ¶5. 

 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 
886, 672 N.W.2d 118, at ¶9. 

 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 
491, 671 N.W.2d 371, at ¶9. 

 In Interest of Daniel T., 2003 WI App 200, 266 Wis. 
2d 1032, 670 N.W.2d 95, at ¶4. 
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 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 
668 N.W.2d 823, at ¶13. 

 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 
668 N.W.2d 784, at ¶10. 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶9, 16. 

 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 
843, 663 N.W.2d 366, at ¶9. 

 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 
663 N.W.2d 390, at ¶8. 

 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 
663 N.W.2d 811, at ¶5. 

 State ex rel. Kelley v. State, 2003 WI App 81, 261 
Wis. 2d 803, 661 N.W.2d 854, at ¶9. 

 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 
661 N.W.2d 503, at ¶10. 

 State ex rel. Griffin v. Litscher, 2003 WI App 60, 
261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-
295, at ¶9. 

 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 
659 N.W.2d 110, 2002 Term WCA-263, at ¶12. 

 In Interest of Terry T., 2003 WI App 21, 259 Wis. 
2d 339, 657 N.W.2d 97, 2002 Term WCA-235, at ¶7. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶10. 

 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 
843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶10. 

 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 
657 N.W.2d 106, 2002 Term WCA-210, at ¶16. 

 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 
655 N.W.2d 223, 2002 Term WCA-192, at ¶10. 

 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 
387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶12. 

 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 
351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶6. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶34. 

 State v. Champion, 2002 WI App 267, 258 Wis. 2d 
781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶10. 

 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 
654 N.W.2d 866, 2002 Term WCA-116, at ¶21. 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶7. 

 State v. Watson, 2002 WI App 247, 257 Wis. 2d 
679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶9. 

 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 
166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶7. 

 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 
736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶9. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶5. 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶12. 

 State v. Collins, 2002 WI App 177, 256 Wis. 2d 
697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶7. 

 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 
925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶5. 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶7. 

 State ex rel. Marberry v. Macht, 2002 WI App 133, 
254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-
384, at ¶5. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶11. 

 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 
817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶12. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶5. 

 In Interest of Terry T., 2002 WI App 81, 251 Wis. 
2d 462, 643 N.W.2d 175, 2001 Term WCA-309, at 
¶5. 

 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 
641 N.W.2d 715, 2001 Term WCA-262, at ¶9. 
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 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶6. 

 State ex rel. West v. Bartow, 2002 WI App 42, 250 
Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, 
at ¶4. 

 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 
792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶6. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶6. 

 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 
238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶4. 

 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 
250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-
202, at ¶31. 

 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 
237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶19. 

 State v. Zimmerman, 2001 WI App 238, 248 Wis. 
2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at 
¶4. 

 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 
409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶13, 
68. 

 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 
871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶12. 

 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 
634 N.W.2d 860, 2001 Term WCA-72, at ¶15. 

 State v. Whistleman, 2001 WI App 189, 247 Wis. 
2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6. 

 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 
195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶46. 

 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 
632 N.W.2d 112, 2001 Term WCA-20, at ¶4. 

 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 
802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶8. 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶6. 

 State v. Williams, 2001 WI App 155, 246 Wis. 2d 
722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9. 

 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 
627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶7, 
31. 

 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 
229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶6. 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶4. 

 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 
2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶9. 

 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 
626 N.W.2d 359, 2000 Term WCA-267, at ¶8. 

 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 
625 N.W.2d 666, 2000 Term WCA-262, at ¶3. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶16. 

 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 
626 N.W.2d 5, 2000 Term WCA-234, at ¶9. 

 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 
241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-
227, at ¶5. 

 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 
626 N.W.2d 811, 2000 Term WCA-213, at ¶5. 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶5. 

 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 
626 N.W.2d 26, 2000 Term WCA-181, at ¶10. 

 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 
429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶5. 

 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 
622 N.W.2d 449, 2000 Term WCA-124, at ¶4. 

 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 
2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at 
¶7. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶6. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶18. 
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 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶11. 

 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 
216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶7. 

 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 
616 N.W.2d 144, 2000 Term WCA-20, at ¶7. 

 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 
615 N.W.2d 667, 2000 Term WCA-1, at ¶7. 

 State v. Graham, 2000 WI App 138, 237 Wis. 2d 
620, 614 N.W.2d 504: 1999 Term, p. 34-2, sec. 
34.3211. 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 
610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552. 

 State v. Cole, 2000 WI App 52, 233 Wis. 2d 577, 
608 N.W.2d 432: 1999 Term, p. 9-11, sec. 9.4112. 

 State v. Jackson, 2000 WI App 41, 233 Wis. 2d 231, 
607 N.W.2d 338: 1999 Term, p. 9-9, sec. 9.332. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 
(Ct. App. 1999): 1999 Term, p. 31-14, sec. 31.62551. 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 
(Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241. 

 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Miller, 229 Wis. 2d 567, 600 N.W.2d 224 
(Ct. App. 1999): 1999 Term, p. 10-27, sec. 10.7451. 

 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 
893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 
47.19112. 

 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 
(Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411. 

 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 
(Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121. 

 State v. Moline, 229 Wis. 2d 38, 598 N.W.2d 929 
(Ct. App. 1999): 1999 Term, p. 36-1, sec. 36.18412. 

 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 
(Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172. 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 
(Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311. 

 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 
(Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212. 

 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 
(Ct. App. 1999): 1998 Term, p. 17-3, sec 17.342. 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 
(Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141. 

 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 
(Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622. 

 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 
589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-
11, sec. 31.7812. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 
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 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 
(Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422. 

 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 
925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 
38.2512. 

 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 
198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 
36.18321. 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 
(Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111. 

 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 
(Ct. App. 1998): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911. 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 
181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 
38.65121. 

 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 
174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732. 

 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 
(Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322. 

 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 
(Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112. 

 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 
(Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 
(Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233. 

 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 
(Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541. 

 State v. Howard-Hastings, 218 Wis. 2d 152, 579 
N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 
9.4821. 

 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 
(Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111. 

 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 
260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 
(Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241. 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

 State v. Grzelak, 215 Wis. 2d 577, 573 N.W.2d 538 
(Ct. App. 1997): 1997 Term, p. 6-7, sec. 6.2314. 

 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 
2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, 
p. 41-2, sec. 41.321. 

 State v. Smith, 214 Wis. 2d 541, 571 N.W.2d 472 
(Ct. App. 1997): 1997 Term, p. 35-9, sec. 35.4121. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 
695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111. 

 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 
N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-2, 
sec. 38.4132. 

 State v. Paulick, 213 Wis. 2d 432, 570 N.W.2d 626 
(Ct. App. 1997): 1997 Term, p. 10-37, sec. 10.7732. 

 In Interest of David L.W., 213 Wis. 2d 277, 570 
N.W.2d 582 (Ct. App. 1997): 1997 Term, p. 42-20, 
sec. 42.7211. 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 

 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 
(Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 
36.2511. 
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 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. 
App. 1997): 1996 Term, p. 5-1, sec. 5.1123. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321. 

 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 
(Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412. 

 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 
(Ct. App. 1996): 1996 Term, p. 6-2, sec. 6.2412. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

 State v. Collett, 207 Wis. 2d 319, 558 N.W.2d 642 
(Ct. App. 1996): 1996 Term, p. 9-15, sec. 9.322. 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

 State v. Schoepp, 204 Wis. 2d 266, 554 N.W.2d 236 
(Ct. App. 1996): 1996 Term, p. 44-6, sec. 44.421. 

 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 
(Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321. 

 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 
(Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161. 

 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 
841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951. 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 

 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 
715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134. 

 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 
(Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833. 

 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 
(Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971. 

 In Interest of Jason R.N., 201 Wis. 2d 646, 549 
N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, 
sec. 42.4411. 

 In Interest of Julian C.P., 201 Wis. 2d 530, 549 
N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, 
sec. 42.683. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 

 State v. Tobey, 200 Wis. 2d 781, 548 N.W.2d 95 
(Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.3112. 

 State v. Yoder, 200 Wis. 2d 463, 546 N.W.2d 575 
(Ct. App. 1996): 1995 Term, p. 37-3, sec. 37.2313. 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

 State v. Bidwell, 200 Wis. 2d 200, 546 N.W.2d 507 
(Ct. App. 1996): 1995 Term, p. 31-4, sec. 31.212. 

 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 
490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 
35.3213. 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

 State v. Mata, 199 Wis. 2d 315, 544 N.W.2d 578 
(Ct. App. 1996): 1995 Term, p. 38-3, sec. 38.1321. 

 State v. Boyer, 198 Wis. 2d 837, 543 N.W.2d 562 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1832. 

 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 
N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, 
sec. 35.4141. 

 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 
221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335. 

 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 
189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632. 

 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 
N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, 
sec. 41.2211. 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611. 
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 State v. Miller, 197 Wis. 2d 518, 541 N.W.2d 153 
(Ct. App. 1995): 1995 Term, p. 8-17, sec. 8.8113. 

 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 
(Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321. 

 State v. Lopez, 196 Wis. 2d 725, 539 N.W.2d 700 
(Ct. App. 1995): 1995 Term, p. 7-5, sec. 7.2182. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 
N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, 
sec. 31.7812. 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873. 

 State ex rel. Jones v. Division Administrator, 195 
Wis. 2d 669, 536 N.W.2d 213 (Ct. App. 1995): 1995 
Term, p. 41-3, sec. 41.3612. 

 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 
116 (Ct. App. 1995): 1995 Term, p. 12-8, sec. 
12.6842. 

 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 
(Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112. 

 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 
392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 
37.2112. 

 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 
(Ct. App. 1995): 1994 Term, p. 5-1, sec. 5.1131. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State ex rel. Grant v. Department of Corrections, 192 
Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 
Term, p. 9-16, sec. 9.4991. 

 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. 
App. 1995): 1994 Term, p. 35-1, sec. 35.4114. 

 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 
(Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121. 

 State v. Swadley, 190 Wis. 2d 139, 526 N.W.2d 778 
(Ct. App. 1994): 1994 Term, p. 9-7, sec. 9.321. 

 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 
(Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533. 

 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 
(Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226. 

 State v. Stary, 187 Wis. 2d 266, 522 N.W.2d 32 (Ct. 
App. 1994): 1994 Term, p. 44-6, sec. 44.2412. 

 State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 
(Ct. App. 1994): 1994 Term, p. 7-16, sec. 7.4922. 

 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 
(Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131. 

 State v. Hufford, 186 Wis. 2d 461, 522 N.W.2d 26 
(Ct. App. 1994): 1994 Term, p. 9-13, sec. 9.484. 

 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 
(Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241. 

 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 
(Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322. 

 State v. Doyen, 185 Wis. 2d 635, 518 N.W.2d 321 
(Ct. App. 1994): 1993 Term, p. 37-6, sec. 37.2115. 

 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 
(Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212. 

 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. 
App. 1994): 1993 Term, p. 40-1, sec. 40.6211. 

 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 
N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, 
sec. 42.3221. 

 State v. Muniz, 181 Wis. 2d 928, 512 N.W.2d 252 
(Ct. App. 1994): 1993 Term, p. 37-5, sec. 37.2114. 

 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 
N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, 
sec. 31.5213. 

 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 
(Ct. App. 1994): 1993 Term, p. 8-11, sec. 8.8112. 

 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 
N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-1, 
sec. 42.1322. 

 State v. Young, 180 Wis. 2d 700, 511 N.W.2d 309 
(Ct. App. 1993): 1993 Term, p. 45-7, sec. 45.41. 

 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 
(Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312. 

 State v. Holliman, 180 Wis. 2d 348, 509 N.W.2d 73 
(Ct. App. 1993): 1993 Term, p. 35-2, sec. 35.4211. 
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 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 
(Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961. 

 State v. Charles, 180 Wis. 2d 155, 509 N.W.2d 85 
(Ct. App. 1993): 1993 Term, p. 37-4, sec. 37.2113. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Baker, 179 Wis. 2d 655, 508 N.W.2d 40 
(Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.321. 

 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 
N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, 
sec. 42.3412. 

 Polk County v. State Public Defender, 179 Wis. 2d 
312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 
12-5, sec. 12.6613. 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, Term, p. 31-7, sec. 
31.5212. 

 State v. Kniess, 178 Wis. 2d 451, 504 N.W.2d 122 
(Ct. App. 1993): 1993 Term, p. 37-2, sec. 37.2111. 

 State v. Anderson, 178 Wis. 2d 103, 503 N.W.2d 
366 (Ct. App. 1993): 1993 Term, p. 37-3, sec. 
37.2112. 

 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 
(Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212. 

 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 
(Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232. 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 
(Ct. App. 1993): 1992 Term, p. 37-6, sec. 37.2311. 

 Ashford v. Division of Hearings and Appeals, 177 
Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 
Term, p. 41-1, sec. 41.391. 

 State v. Biljan, 177 Wis. 2d 14, 501 N.W.2d 820 
(Ct. App. 1993): 1992 Term, p. 37-5, sec. 37.2122. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213. 

 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. 
App. 1993): 1992 Term, p. 38-3, sec. 38.1332. 

 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 
(Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141. 

 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 
(Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834. 

 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 
684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476. 

 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 
671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 
34.4421. 

 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 
(Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424. 

 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 
(Ct. App. 1992): 1992 Term, p. 38-7, sec. 38.4111. 

 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 
(Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411. 

 State v. Phillips, 172 Wis. 2d 391, 493 N.W.2d 238 
(Ct. App. 1992): 1992 Term, p. 38-4, sec. 38.1341. 

 State v. Badzmierowski, 171 Wis. 2d 260, 490 
N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 
6.3311. 

 State v. Austin, 171 Wis. 2d 251, 490 N.W.2d 780 
(Ct. App. 1992): 1992 Term, p. 6-20, sec. 6.612. 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 
36.1821. 

 State v. De Leon, 171 Wis. 2d 200, 490 N.W.2d 767 
(Ct. App. 1992): 1992 Term, p. 36-3, sec. 36.1811. 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

 State v. Vincent, 171 Wis. 2d 124, 490 N.W.2d 761 
(Ct. App. 1992): 1992 Term, p. 44-4, sec. 44.2421. 

 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 
(Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532. 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 
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 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 
(Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121. 

 State v. Grant, 168 Wis. 2d 682, 484 N.W.2d 370 
(Ct. App. 1992): 1991 Term, p. 12-10, sec. 12.6834. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 
253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 
29.4314. 

 State v. Piskula, 168 Wis. 2d 135, 483 N.W.2d 250 
(Ct. App. 1992): 1991 Term, p. 45-5, sec. 45.41. 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

 Brown County v. State Public Defender, 167 Wis. 
2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, 
p. 12-7, sec. 12.6631. 

 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. 
App. 1992): 1991 Term, p. 36-4, sec. 36.1921. 

 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 
(Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413. 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 
566 (Ct. App. 1991): 1991 Term, p. 6-3, sec. 6.2342. 

 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 
(Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242. 

 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 
(Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518. 

 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 
(Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111. 

 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 
(Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143. 

 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 
316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 
11.1131. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 45-5, sec. 45.41. 

 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 
(Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121. 

 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 
(Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832. 

 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 
(Ct. App. 1991): 1991 Term, p. 45-5, sec. 45.41. 

 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 
(Ct. App. 1991): 1990 Term, p. 45-7, sec. 45.41. 

 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 
N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 45-7, 
sec. 45.41. 

 Racine County v. Berndt, 161 Wis. 2d 116, 467 
N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 45-7, 
sec. 45.41. 

 State v. Moore, 161 Wis. 2d 104, 467 N.W.2d 201 
(Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.6311. 

 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 
(Ct. App. 1991): 1990 Term, p. 45-7, sec. 45.41. 

 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 
193 (Ct. App. 1991): 1990 Term, p. 45-7, sec. 45.41. 

 In Interest of J.W.T., 159 Wis. 2d 754, 465 N.W.2d 
520 (Ct. App. 1990): 1990 Term, p. 45-7, sec. 45.41. 

 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 
(Ct. App. 1990): 1990 Term, p. 45-7, sec. 45.41. 

 State v. One 1971 Oldsmobile Cutlass Automobile, 
159 Wis. 2d 718, 464 N.W.2d 851 (Ct. App. 1990): 
1990 Term, p. 45-7, sec. 45.41. 

 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 
106 (Ct. App. 1990): 1990 Term, p. 45-7, sec. 45.41. 

 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. 
App. 1990): 1990 Term, Term, p. 45-7, sec. 45.41. 

 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 
44 (Ct. App. 1990): 1990 Term, p. 45-7, sec. 45.41. 

 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 
897 (Ct. App. 1990): 1990 Term, p. 45-8, sec. 45.41. 

 City of Mequon v. Hess, 158 Wis. 2d 500, 463 
N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 45-8, 
sec. 45.41. 
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 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 45-8, sec. 45.41. 

 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 
(Ct. App. 1990): 1990 Term, p. 37-1, sec. 37.221. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 45-7, sec. 45.41. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 45-7, sec. 45.41. 

 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 
573 (Ct. App. 1990): 1989 Term, p. 45-5, sec. 45.41. 

 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 
(Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.7221. 

 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 
(Ct. App. 1990): 1989 Term, p. 45-5, sec. 45.41. 

 In Interest of R.W.S., 156 Wis. 2d 526, 457 N.W.2d 
498 (Ct. App. 1990): 1989 Term, p. 45-5, sec. 45.41. 

 State v. Kastner, 156 Wis. 2d 371, 457 N.W.2d 331 
(Ct. App. 1990): 1989 Term, p. 45-5, sec. 45.41. 

 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 
625 (Ct. App. 1990): 1989 Term, p. 45-5, sec. 45.41. 

 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 
497 (Ct. App. 1990): 1989 Term, p. 45-5, sec. 45.41. 

 In Matter of J.R., 152 Wis. 2d 598, 449 N.W.2d 52 
(Ct. App. 1989): 1989 Term, p. 45-5, sec. 45.41. 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 45-5, sec. 45.41. 

 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 
(Ct. App. 1989): 1989 Term, p. 45-5, sec. 45.41. 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 45-5, sec. 45.41. 

 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 
N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 45-5, sec. 
45.41. 

 State v. Maul, 151 Wis. 2d 349, 444 N.W.2d 430 
(Ct. App. 1989): 1989 Term, p. 45-5, sec. 45.41. 

 State v. Meyer, 150 Wis. 2d 603, 442 N.W.2d 483 
(Ct. App. 1989): 1988 Term, p. 45-4, sec. 45.41. 

 McGee v. Racine County Circuit Court, 150 Wis. 2d 
178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 
47-6, sec. 47.3432. 

 State v. Pettis, 149 Wis. 2d 207, 441 N.W.2d 247 
(Ct. App. 1989): 1988 Term, p. 45-4, sec. 45.41. 

 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 
N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 45-5, 
sec. 45.41. 

 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 
859 (Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 
(Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 State v. Eastman, 148 Wis. 2d 254, 435 N.W.2d 278 
(Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 
807 (Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 
(Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 State v. Burke, 148 Wis. 2d 125, 434 N.W.2d 788 
(Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 In Interest of C.A.K., 147 Wis. 2d 713, 433 N.W.2d 
298 (Ct. App. 1988): 1988 Term, p. 45-4, sec. 45.41. 

 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 
288 (Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 
108 (Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 
364 (Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 
(Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 In Interest of F.E.W., 143 Wis. 2d 856, 422 N.W.2d 
893 (Ct. App. 1988): 1987 Term, p. 45-6, sec. 45.41. 

 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 
(Ct. App. 1988): 1987 Term, p. 45-6, sec. 45.41. 

 State v. Gassen, 143 Wis. 2d 761, 422 N.W.2d 863 
(Ct. App. 1988): 1987 Term, p. 6-5, sec. 6.321. 

 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 
(Ct. App. 1987): 1987 Term, p. 45-6, sec. 45.41. 
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 State v. Smith, 142 Wis. 2d 562, 419 N.W.2d 259 
(Ct. App. 1987): 1987 Term, p. 5-1, sec. 5.1111. 

 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 
(Ct. App. 1987): 1987 Term, p. 45-6, sec. 45.41. 

 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 
190 (Ct. App. 1987): 1987 Term, p. 45-7, sec. 45.41. 

 City of Milwaukee v. Dyson, 141 Wis. 2d 108, 413 
N.W.2d 660 (Ct. App. 1987): 1987 Term, p. 45-6, 
sec. 45.41. 

 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 
(Ct. App. 1987): 1987 Term, p. 45-7, sec. 45.41. 

 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 
(Ct. App. 1987): 1987 Term, p. 45-7, sec. 45.41. 

 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 
535 (Ct. App. 1987): 1987 Term, p. 45-6, sec. 45.41. 

 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 
130 (Ct. App. 1987): 1987 Term, p. 45-6, sec. 45.41. 

 Lewandowski v. State, 140 Wis. 2d 405, 411 
N.W.2d 146 (Ct. App. 1987): 1987 Term, p. 45-6, 
sec. 45.41. 

 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 
(Ct. App. 1987): 1986 Term, p. 259, sec. 13.341. 

 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 
767 (Ct. App. 1987): 1986 Term, p. 259, sec. 13.341. 

 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 
(Ct. App. 1987): 1986 Term, p. 259, sec. 13.341. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 259, sec. 13.341. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 259, sec. 13.341. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 259, sec. 13.341. 

 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 
(Ct. App. 1986): 1986 Term, p. 259, sec. 13.341. 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 260, sec. 13.341. 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 259, sec. 13.341. 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 259, sec. 13.341. 

 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 
(Ct. App. 1986): 1986 Term, p. 204, sec. 10.73. 

 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 
750 (Ct. App. 1986): 1986 Term, p. 259, sec. 13.341. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211. 

 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 
369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 220, 
sec. 13.341. 

 State v. Hooper, 122 Wis. 2d 748, 364 N.W.2d 175 
(Ct. App. 1985): 1984 Term, p. 221, sec. 13.341. 

 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 
(Ct. App. 1984): 1984 Term, p. 221, sec. 13.341. 

 State v. Gavigan, 122 Wis. 2d 389, 362 N.W.2d 162 
(Ct. App. 1984): 1984 Term, p. 221, sec. 13.341. 

 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. 
App. 1984): 1984 Term, p. 221, sec. 13.341. 

 State v. Fouse, 120 Wis. 2d 471, 355 N.W.2d 366 
(Ct. App. 1984): 1984 Term, p. 221, sec. 13.341. 

 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 
842 (Ct. App. 1984): 1984 Term, p. 221, sec. 13.341. 

 Cornellier Fireworks Co. v. St. Croix County, 119 
Wis. 2d 44, 349 N.W.2d 721 (Ct. App. 1984): 1983 
Term, p. 253, sec. 13.341. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 253, sec. 13.341. 

 State v. Gilkes, 118 Wis. 2d 149, 345 N.W.2d 531 
(Ct. App. 1984): 1983 Term, p. 253, sec. 13.341. 

 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. 
App. 1983): 1983 Term, p. 254, sec. 13.341. 

 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 
322 (Ct. App. 1983): 1983 Term, p. 254, sec. 13.341. 

 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 
(Ct. App. 1982): 1982 Term, p. 223, sec. 13.341. 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 223, sec. 
13.341. 
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 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 
127 (Ct. App. 1982): 1982 Term, p. 223, sec. 13.341. 

 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 
(Ct. App. 1982): 1982 Term, p. 223, sec. 13.341. 

 In Interest of R.B., 108 Wis. 2d 494, 322 N.W.2d 
502 (Ct. App. 1982): 1982 Term, p. 223, sec. 13.341. 

45.412  Application of statute is question 
of law subject to independent 
review by appellate court 

 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 
N.W.2d 557, at ¶20. 

 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 
764 N.W.2d 509, at ¶20. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶10. 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶8. 

 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 
2d 342, 750 N.W.2d 873, at ¶20. 

 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 
N.W.2d 913, at ¶11. 

 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 
749 N.W.2d 611, at ¶32. 

 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 
N.W.2d 30, at ¶18. 

 Washburn County v. Smith, 2008 WI 23, 308 Wis. 
2d 65, 746 N.W.2d 243, at ¶55. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶15. 

 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 
N.W.2d 140, at ¶11. 

 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 
2d 702, 727 N.W.2d 1, at ¶13. 

 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 
N.W.2d 676, at ¶12. 

 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 
N.W.2d 495, at ¶4. 

 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 
N.W.2d 884, at ¶26. 

 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 
Wis. 2d 1, 681 N.W.2d 914, at ¶13. 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶6. 

 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 
N.W.2d 737, at ¶25. 

 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 
N.W.2d 276, at ¶5. 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶8. 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶28. 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶15. 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶16. 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶20. 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶12. 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶13. 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 
606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142. 

 State v. Liebnitz, 231 Wis. 2d 272, 603 N.W.2d 208 
(1999): 1999 Term, p. 31-10, sec. 31.62543. 

 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 
(1999): 1998 Term, p. 44-3, sec. 44.281. 

 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 
(1999): 1998 Term, p. 33-1, sec. 33.32221. 

 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 
528 (1997): 1996 Term, p. 9-5, sec. 9.1331. 

 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 
(1996): 1996 Term, p. 37-10, sec. 37.2531. 
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 State v. Ahrling, 191 Wis. 2d 398, 528 N.W.2d 431 
(1995): 1994 Term, p. 38-12, sec. 38.8811. 

 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 
404 (1993): 1993 Term, p. 10-2, sec. 10.162. 

 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 
(1992): 1992 Term, p. 45-7, sec. 45.41. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 45-5, sec. 45.42. 

 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 
276 (1987): 1987 Term, p. 45-7, sec. 45.42. 

 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 
775 N.W.2d 297, at ¶4. 

 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 
774 N.W.2d 650, at ¶6. 

 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 
773 N.W.2d 446, at ¶7. 

 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 
769 N.W.2d 53, at ¶25. 

 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 
445, 767 N.W.2d 336, at ¶6. 

 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 
768 N.W.2d 230, at ¶20. 

 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 
762 N.W.2d 833, at ¶5. 

 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 
762 N.W.2d 696, at ¶4. 

 State v. Arends, 2008 WI App 184, 315 Wis. 2d 
162, 762 N.W.2d 422, at ¶7. 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶7. 

 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 
724, 762 N.W.2d 449, at ¶3. 

 State v. Collins, 2008 WI App 163, 314 Wis. 2d 
653, 760 N.W.2d 438, at ¶5. 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶8. 

 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 
751 N.W.2d 896, at ¶11. 

 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 
735, 746 N.W.2d 581, at ¶10. 

 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 
743 N.W.2d 700, at ¶8. 

 State v. Martinez, 2007 WI App 225, 305 Wis. 2d 
753, 741 N.W.2d 280, at ¶7. 

 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 
Wis. 2d 148, 738 N.W.2d 570, at ¶10. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶4. 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶6. 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶13. 

 In Interest of Anthony D., 2006 WI App 218, 296 
Wis. 2d 771, 723 N.W.2d 775, at ¶5. 

 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 
724 N.W.2d 399, at ¶10. 

 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 
844, 722 N.W.2d 753, at ¶9. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶9. 

 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 
410, 720 N.W.2d 158, at ¶5. 

 In Interest of Andrew J.K., 2006 WI App 126, 293 
Wis. 2d 739, 718 N.W.2d 229, at ¶13. 

 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 
716, 715 N.W.2d 727, at ¶14. 

 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 
715 N.W.2d 713, at ¶4. 

 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 
494, 713 N.W.2d 160, at ¶8. 

 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 
713 N.W.2d 165, at ¶5. 

 State v. Bell, 2006 WI App 30, 289 Wis. 2d 275, 
710 N.W.2d 525, at ¶8. 

 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 
592, 706 N.W.2d 157, at ¶6. 
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 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 
704 N.W.2d 635, at ¶6. 

 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 
381, 704 N.W.2d 625, at ¶10. 

 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 
702 N.W.2d 56, at ¶9. 

 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 
448, 694 N.W.2d 462, at ¶9. 

 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 
561, 691 N.W.2d 379, at ¶13. 

 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 
691 N.W.2d 388, at ¶13. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶5. 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶9. 

 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 
663, 678 N.W.2d 326, at ¶12. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶9. 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶9. 

 State ex rel. Kelley v. State, 2003 WI App 81, 261 
Wis. 2d 803, 661 N.W.2d 854, at ¶9. 

 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 
659 N.W.2d 189, 2002 Term WCA-261, at ¶5. 

 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 
656 N.W.2d 781, 2002 Term WCA-228, at ¶10. 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶7. 

 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 
654 N.W.2d 24, 2002 Term WCA-151, at ¶34. 

 State ex rel. Darby v. Litscher, 2002 WI App 258, 
258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-
111, at ¶7. 

 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 
Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, 
at ¶14. 

 State v. Venema, 2002 WI App 202, 257 Wis. 2d 
491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶12. 

 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 
467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶16. 

 State v. Franszczak, 2002 WI App 141, 256 Wis. 2d 
68, 647 N.W.2d 396, 2001 Term WCA-397, at ¶19. 

 State v. Randle, 2002 WI App 116, 252 Wis. 2d 
743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶11. 

 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180, 2001 Term WCA-306, at ¶4. 

 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 
641 N.W.2d 451, 2001 Term WCA-255, at ¶6. 

 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 
78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶10. 

 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 
871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶12. 

 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 
851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶6. 

 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 
626 N.W.2d 862, 2000 Term WCA-280, at ¶4. 

 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 
242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-
247, at ¶16. 

 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 
626 N.W.2d 73, 2000 Term WCA-240, at ¶6. 

 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 
279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶6. 

 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 
301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶18. 

 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 
617 N.W.2d 163, 2000 Term WCA-28, at ¶11. 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 
608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232. 

 State v. Jackson, 2000 WI App 41, 233 Wis. 2d 231, 
607 N.W.2d 338: 1999 Term, p. 9-9, sec. 9.332. 
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 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 
612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 
10.75212. 

 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 
179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 
38.65122. 

 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 
(Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131. 

 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 
443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314. 

 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 
875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326. 

 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 
586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, 
sec. 47.71222. 

 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 
(Ct. App. 1998): 1998 Term, p. 10-48, sec. 10.768. 

 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 
(Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245. 

 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 
(Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212. 

 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 
(Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212. 

 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 
(Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112. 

 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. 
App. 1997): 1997 Term, p. 10-25, sec. 10.7231. 

 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 
(Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111. 

 State v. Rydeski, 214 Wis. 2d 101, 571 N.W.2d 417 
(Ct. App. 1997): 1997 Term, p. 44-2, sec. 44.321. 

 In Interest of Trent N., 212 Wis. 2d 728, 569 
N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, 
sec. 42.1311. 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 
36.2511. 

 State v. Tolefree, 209 Wis. 2d 421, 563 N.W.2d 175 
(Ct. App. 1997): 1996 Term, p. 10-6, sec. 10.241. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 
749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327. 

 State v. Abbott, 207 Wis. 2d 624, 558 N.W.2d 927 
(Ct. App. 1996): 1996 Term, p. 9-16, sec. 9.323. 

 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 
140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836. 

 State v. Campbell, 201 Wis. 2d 783, 549 N.W.2d 
501 (Ct. App. 1996): 1995 Term, p. 31-10, sec. 
31.6222. 

 In Interest of Jason R.N., 201 Wis. 2d 646, 549 
N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, 
sec. 42.4411. 

 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 
477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 
40.8711. 

 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 
(Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112. 

 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 
(Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785. 

 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 
(Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812. 

 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 
(Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523. 

 State v. Hopkins, 196 Wis. 2d 36, 538 N.W.2d 543 
(Ct. App. 1995): 1995 Term, p. 9-13, sec. 9.484. 

 State v. Rasmussen, 195 Wis. 2d 109, 536 N.W.2d 
106 (Ct. App. 1995): 1995 Term, p. 36-5, sec. 
36.1812. 

 In Interest of Curtis W., 192 Wis. 2d 719, 531 
N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, 
sec. 42.5521. 
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 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 
465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 
47.7122. 

 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 
(Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311. 

 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 
(Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624. 

 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 
(Ct. App. 1995): 1994 Term, p. 33-5, sec. 33.5111. 

 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 
(Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121. 

 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 
254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 
31.6251. 

 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 
(Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131. 

 State v. Penzkofer, 184 Wis. 2d 262, 516 N.W.2d 
774 (Ct. App. 1994): 1993 Term, p. 44-5, sec. 
44.5711. 

 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 
(Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627. 

 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 
(Ct. App. 1993): 1993 Term, p. 31-14, sec. 31.6223. 

 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 
(Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212. 

 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 
(Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213. 

 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 
362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 
33.2124. 

 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 
(Ct. App. 1993): 1992 Term, p. 9-17, sec. 9.4813. 

 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. 
App. 1993): 1992 Term, p. 38-3, sec. 38.1332. 

 In Interest of Michael J.L., 174 Wis. 2d 131, 496 
N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, 
sec. 42.1311. 

 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 
(Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141. 

 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 
684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476. 

 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 
671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 
34.4421. 

 Paepke v. Leck, 173 Wis. 2d 230, 496 N.W.2d 181 
(Ct. App. 1992): 1992 Term, p. 45-7, sec. 45.42. 

 State v. Badzmierowski, 171 Wis. 2d 260, 490 
N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 
6.3311. 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 
(Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711. 

 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 
(Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212. 

 State v. Piskula, 168 Wis. 2d 135, 483 N.W.2d 250 
(Ct. App. 1992): 1991 Term, p. 45-5, sec. 45.41. 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 
224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912. 

 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 
205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112. 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 45-6, sec. 45.42. 

 State v. Davis, 165 Wis. 2d 78, 477 N.W.2d 307 
(Ct. App. 1991): 1991 Term, p. 45-6, sec. 45.42. 

 State v. Maloney, 161 Wis. 2d 127, 467 N.W.2d 215 
(Ct. App. 1991): 1990 Term, p. 45-8, sec. 45.42. 

 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 
(Ct. App. 1991): 1990 Term, p. 20-9, sec. 20.861. 

 State v. Rohl, 160 Wis. 2d 325, 466 N.W.2d 208 
(Ct. App. 1991): 1990 Term, p. 45-8, sec. 45.42. 

 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 
819 (Ct. App. 1990): 1990 Term, p. 45-8, sec. 45.42. 

 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 
(Ct. App. 1989): 1989 Term, p. 45-5, sec. 45.41. 
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 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 
(Ct. App. 1989): 1989 Term, p. 45-5, sec. 45.42. 

 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 
(Ct. App. 1989): 1988 Term, p. 45-5, sec. 45.42. 

 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 
(Ct. App. 1989): 1988 Term, p. 45-5, sec. 45.42. 

 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 
N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 45-5, 
sec. 45.41. 

 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 
364 (Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.41. 

 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. 
App. 1987): 1987 Term, p. 45-7, sec. 45.42. 

 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 
(Ct. App. 1987): 1986 Term, p. 259, sec. 13.341. 

 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 
(Ct. App. 1987): 1986 Term, p. 260, sec. 13.342. 

45.413  Whether statute is ambiguous is 
question of law subject to 
independent review by appellate 
court 

 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 
773 N.W.2d 488, at ¶14. 

 State v. Larson, 2003 WI App 235, 268 Wis. 2d 
162, 672 N.W.2d 322, at ¶3. 

 State v. McKee, 2002 WI App 148, 256 Wis. 2d 
547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶8. 

 State v. Herman, 2002 WI App 28, 250 Wis. 2d 
166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶7. 

 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 
138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶12. 

 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 
871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶13. 

 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 
(Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512. 

 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 
(Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111. 

 State v. Gassen, 143 Wis. 2d 761, 422 N.W.2d 863 
(Ct. App. 1988): 1987 Term, p. 6-5, sec. 6.321. 

45.414  Whether particular act is authorized 
by statute is question of law subject 
to independent review by appellate 
court 

 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 
617 N.W.2d 220, 2000 Term WCA-47, at ¶12. 

45.42  Applicability Of Statute To (1) Past Act 
Or (2) Pending Prosecution: Does 
Statute Have Retroactive Application 
Or Does It Have Prospective Effect 
Only? 

45.421  General Principles 

45.4211  In general 

 Johnson v. United States, 120 S. Ct. 1795 (2000): 
1999 Term, p. 9-25, sec. 9.4934. 

 Lindh v. Murphy, 117 S. Ct. 2059 (1997): 1996 
Term, p. 10-24, sec. 10.693. 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶32. 

 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 
N.W.2d 151 (1980): 1979 Term, p. 171, sec. 12.341. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶11. 

 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, 
sec. 42.942. 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 36-3, sec. 
36.1913. 

 State ex rel. State Public Defender v. Percy, 97 Wis. 
2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, 
p. 165, sec. 12.131. 

45.4212  When act makes particular 
provision in it retroactive, there 
is negative inference that other 
provisions are not retroactive 

 Lindh v. Murphy, 117 S. Ct. 2059 (1997): 1996 
Term, p. 10-24, sec. 10.693. 
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45.4213  When application of statute is 
triggered by commencement of 
case, relevant case for statute 
directed to appeals is one 
initiated in appellate court 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-19, sec. 10.6912. 

45.4214  When act makes provision 
applicable to pending 
proceeding 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶1-6. 

45.4215  Procedural statutes are 
generally given retroactive 
application 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶32. 

45.422  Particular applications 

45.4221  Forfeiture of vehicle with 
removed, altered, or obliterated 
VIN which was seized before 
effective date of statute 
authorizing seizure does not 
constitute retroactive 
application of statute 

 For cases dealing with this subject, see sec. 
47.1922. 

45.4222  Expungement provision of 
juvenile justice code 

 For cases dealing with this subject, see sec. 42.94. 

45.4223  Applying new standard for ch. 
980 commitment to trial 
commenced after effective date 
of legislation creating that 
standard even if petition was 
filed prior to that date 

 For cases dealing with this subject, see secs. 
10.73532 and 10.73533. 

45.4224  Statute governing access to 
presentence report 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶32. 

45.423  Constitutional limitations on 
retroactive application of statute 

45.4231  Ex post facto limitations 

 For cases dealing with this subject, see sec. 30.92. 

45.4232  Due process limitations 

 For cases dealing with this subject, see sec. 
22.872. 

45.43  Titles, Captions, and Headings in 
Statutes 

45.431  In general 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

 Whitfield v. United States, 125 S. Ct. 687 (2005). 

 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 
Term, p. 31-2, sec. 31.311. 

 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. 
Ct. 1952 (1998): 1997 Term, p. 45-7, sec. 45.43. 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 45-7, 45.43. 

 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 
N.W.2d 769, at ¶34. 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 

 State ex rel. Teunas v. County of Kenosha, 142 Wis. 
2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 45-7, 
sec. 45.44. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶13. 

 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 
312, 738 N.W.2d 137, at ¶11. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶25. 

 In Interest of Julian C.P., 201 Wis. 2d 530, 549 
N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, 
sec. 42.683. 
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 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 38-19, sec. 38.8413. 

 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 
(Ct. App. 1990): 1990 Term, p. 37-1, sec. 37.221. 

 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 
415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213. 

 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 
(Ct. App. 1986): 1986 Term, p. 257, sec. 13.3191. 

 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 
(Ct. App. 1985): 1985 Term, p. 204, sec. 13.3193. 

 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 
287 (Ct. App. 1985): 1984 Term, p. 219, sec. 13.3194. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 223, sec. 13.342. 

45.432  Section title or caption is not part of 
statute 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶14. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶14. 

45.433  Titles may be considered in 
resolving doubt as to statute's 
meaning, but should not be used to 
create doubt where none would 
otherwise exist 

 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 
200, 663 N.W.2d 757, at ¶14. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶13. 

45.434  Title of statute cannot limit plain 
meaning of text 

 Whitfield v. United States, 125 S. Ct. 687 (2005). 

45.435  To extent they are inconsistent, 
court must be guided by words of 
statute, not by common meaning of 
statute's title 

 Cuellar v. United States, 128 S. Ct. 1994 (2008). 

45.44  Repeal Of Statute 

45.441  Implied repeal of statute 

 Hagen v. Utah, 114 S. Ct. 958 (1994): 1993 Term, 
p. 12-4, sec. 12.6311. 

 Rodriguez v. United States, 107 S. Ct. 1391 (1987): 
1986 Term, p. 128, sec. 6.493. 

 United States v. Batchelder, 99 S. Ct. 2198 (1979): 
1978 Term, p. 132, sec. 12.317. 

 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 
(1994): 1994 Term, p. 32-4, sec. 32.8212. 

 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 
382 (1983): 1982 Term, p. 188, sec. 12.321. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Mata, 199 Wis. 2d 315, 544 N.W.2d 578 
(Ct. App. 1996): 1995 Term, p. 38-3, sec. 38.1321. 

 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 
671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 
34.4421. 

 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 
(Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221. 

 State v. Struzik, 113 Wis. 2d 245, 335 N.W.2d 432 
(Ct. App. 1983): 1982 Term, p. 223, sec. 13.343. 

45.442  Effect of repeal of statute creating 
criminal liability or penalty for 
criminal offense (Wis. Stat. § 
990.04) 

45.4421  In general 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶33-34. 

 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 
N.W.2d 933, at ¶18. 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶10. 
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45.4422  Application of this statute to 
change in penalty for 
continuing crime when course 
of conduct constituting 
continuing crime commences 
prior to date of penalty change, 
but concludes after that date 

 State v. Thums, 2006 WI App 173, 295 Wis. 2d 
664, 721 N.W.2d 729, at ¶10-11. 

45.45  In Construing Statute, Court Is Law 
Interpreter, Not Lawmaker; It Is Not 
Court's Role To Legislate 

45.451  In general 

 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 
(1999): 1998 Term, p. 38-1, sec. 38.1312. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶16. 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111. 

 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 
269 (Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.432. 

45.452  Power to construe statute does not 
include power to amend or rewrite 
it 

45.4521  In general 

 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 
(1991): 1990 Term, p. 45-8, sec. 45.44. 

 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 
646 N.W.2d 53, 2001 Term WCA-380, at ¶31. 

 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 
(Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222. 

 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 
781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942. 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 
(Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221. 

 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 
920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443. 

 State ex rel. Unnamed Petitioner v. Circuit Court, 
157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 
1990 Term, p. 12-3, sec. 12.432. 

 State v. Mason, 132 Wis. 2d 427, 393 N.W.2d 102 
(Ct. App. 1986): 1986 Term, p. 260, sec. 13.343. 

45.4522  Court may not rewrite plain 
language of statute even when 
plain language appears at odds 
with general purpose of statute 

 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 
922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 
36.2511. 

45.4523  Court is not free to rewrite 
statute even though potential 
for harsh results exists 

 Dodd v. United States, 125 S. Ct. 2478 (2005). 

45.453  Whether statute is wise or unwise 
is not for court to say 

 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 
(Ct. App. 1997): 1997 Term, p. 34-5, sec 34.6111. 

 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 
(Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735. 

45.454  Public policy considerations, and 
public policy arguments in favor of 
particular construction, must be 
addressed to legislature, not to 
appellate court 

 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 
Term, p. 35-17, sec. 35.7231. 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 
(1988): 1987 Term, p. 39-1, sec. 39.12. 

 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 
762 N.W.2d 431, at ¶13. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶16. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶28. 
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 In Interest of Jason J.C., 216 Wis. 2d 12, 573 
N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, 
sec. 42.942. 

 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 
(Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112. 

 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 
(Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961. 

 For cases dealing with the need to construe a 
statute to conform it to sound public policy, see 
sec. 45.1993. 

45.455  If statute fails to cover particular 
situation and omission should be 
cured, remedy lies with legislature, 
not the courts 

 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 
608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793. 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 
(Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111. 

45.456  Need to conform statute to sound 
public policy 

 For cases dealing with this subject, see sec. 
45.1993. 

45.457  Court should not give statute 
meaning not justified by its 
language merely to avoid 
inequitable or unwise results 

 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 
N.W.2d 236 (1988): 1987 Term, p. 45-7, sec. 45.45. 

45.458  Appellate court will refrain from 
interpreting or rewriting statute 
solely to comport with public 
policy 

 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 
(Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122. 

45.459  Other principles 

45.4591  Where complex and 
controversial public policy 
considerations are at work, it is 
appropriate for courts to defer 
to legislature 

 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 
490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 
31.5411. 

45.4592  It is function of legislature, not 
courts, to remedy effect of 
judicial practices which may be 
unwise, yet comply with 
existing law 

 State v. Harris, 168 Wis. 2d 168, 483 N.W.2d 808 
(Ct. App. 1992): 1991 Term, p. 45-6, sec. 45.451. 

45.4593  Fact that plain language of 
statute creates unreasonable or 
absurd result does not give 
court right to change that 
language by judicial fiat; 
unreasonable or absurd results 
created by plain language of 
statute presents problem for 
legislature to address 

 For cases dealing with this subject, see sec. 
45.1713. 

45.4594  If words of statute do not do 
what legislature probably 
meant them to do, it is not 
appellate court's job to rewrite 
statute 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

45.4595  Job of court is to interpret 
statute, not to judge wisdom of 
Legislature 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶28. 

45.4596  Court should not add words to 
a statute to give it a certain 
meaning 

 For cases dealing with this subject, see sec. 
45.19997. 

http://www.wicourts.gov/html/ca/97/97-1259.htm�
http://www.wicourts.gov/html/ca/99/99-1768.htm�
http://www.wicourts.gov/html/ca/97/97-3091.htm�
http://www.wicourts.gov/html/ca/96/96-2797.htm�
http://www.wicourts.gov/html/ca/99/99-3108.htm�
http://www.wicourts.gov/html/ca/01/01-0082.htm�


45-131 

45.4597  In construing statute, court 
gives deference to policy 
choices made by legislature 

 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 
459, 747 N.W.2d 717, at ¶13. 

 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 
360, 745 N.W.2d 431, at ¶7. 

 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 
752, 743 N.W.2d 832, at ¶7. 

45.46  Decision containing extended 
discussion identifying methods of 
statutory interpretation, designating 
which method is followed in 
Wisconsin, and describing the "general 
framework" for statutory construction 
in Wisconsin 

 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 
Wis. 2d 633, 681 N.W.2d 110, at ¶38-52. 

45.47  Other And Related Matters 

45.471  Construction and interpretation of 
constitutional provisions 

 For cases dealing with this subject, see sec. 21.51. 

45.472  Construction and interpretation of 
administrative rules 

45.4721  In general 

 For cases dealing with this subject, see sec. 
47.876. 

45.4722  Administrative rule is 
construed and its construction 
is reviewed on appeal the same 
as a statute 

 For cases dealing with this subject, see sec. 
47.8763. 

45.473  Construction and interpretation of 
court rules 

 For cases dealing with this subject, see sec. 
47.877. 

45.474  Construction of state statute by 
federal court 

 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, 
p. 45-7, sec. 45.46. 

45.475  Construction of federal statute by 
state court 

 State v. St. Germaine, 150 Wis. 2d 171, 442 N.W.2d 
53 (Ct. App. 1989): 1988 Term, p. 12-4, sec. 12.631. 

45.476  Effect of concession by attorney 
general as to meaning of statute 

 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 
Term, p. 191, sec. 12.531. 

45.477  Construing statute so as to avoid a 
constitutional issue 

 For cases dealing with this subject, see sec. 47.45. 

45.478  Other matters 

45.4781  Effect of legislature's failure to 
enact particular provision 

 For cases dealing with this subject, see sec. 
45.1984. 

45.4782  Statute’s statement of purpose 
does not create independent 
enforceable right since it is not 
substantive 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶14. 

45.4783  Stare decisis has special force 
in area of statutory 
interpretation where legislature 
is free to alter construction 
court has placed on statute 

 For cases dealing with this subject, see sec. 
11.89472. 

45.479  Other matters 

45.4791  Statutory construction is 
complex task 

 Bartus v. Dept. of Health and Social Services, 176 
Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 
11-18, sec. 11.8996. 
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45.4792  Statutes are expressions of 
policy arising out of specific 
situations and addressed to the 
attainment of particular ends 

 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 
(Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312. 

45.4793  Determining whether statute is 
mandatory or directory 

 State v. R.R.E., 162 Wis. 2d 698, 470 N.W.2d 283 
(1991): 1990 Term, p. 10-13, sec. 10.591. 

 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 
(Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431. 

45.4794  Statute created by governor's 
exercise of partial veto power 

45.47941  In general 

45.47942  Irrelevant that statute is 
result of partial 
gubernatorial veto 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 45-8, sec. 45.46. 

45.47943  Statute remaining after 
exercise of partial veto 
power must be complete, 
entire, and workable law 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

45.4795  Construction given to statute 
by supreme court or court of 
appeals becomes part of statute 
unless legislature subsequently 
amends statute to effect change 

45.47951  In genearl 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶20. 

 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 
266 (1997): 1996 Term, p. 35-1, sec. 35.4121. 

 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 
722 N.W.2d 760, at ¶9. 

 For cases dealing generally with legislative 
acquiescence in the judicial interpretation of a 
statute, see sec. 45.1951. 

 For cases dealing with the presumption that the 
legislature knows that in the absence of an 
amendment of a statute, the construction put on it 
by the court will remain unchanged, see sec. 
45.1942. 

45.47952  When appellate court may 
overturn previous 
construction of statute 

 For cases dealing with this subject, see sec. 
45.47962. 

45.4796  Adherence to previous 
interpretation of statute:  prior 
interpretation of statute by 
supreme court or court of 
appeals is applied when courts 
subsequently consider same 
statute 

45.47961  In general 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶20. 

45.47962  When appellate court may 
overturn previous 
interpretation of statute 

 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 
N.W.2d 364, at ¶20. 

45.4797  Determining whether statutory 
reference to specifically 
designated statute also covers 
former statutory incarnation of 
designated statute 

 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 
750 N.W.2d 910, at ¶27-41. 

 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 
(Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912. 

45.4798  Adoption in appellate decision 
of standard or rule (e.g., ABA 
standard) does not adopt 
commentary to standard or 
rule; formal adoption of 
commentary necessary to make 
it law 
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 For cases dealing with this subject, see sec. 
11.9536. 

45.4799  Effective date of statute 

 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 
N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513. 

 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 
699 N.W.2d 663, at ¶2. 

45.48  Other And Related Matters (cont'd) 

45.481  Statute does not need to contain its 
own enabling clause to be valid 

 For cases dealing with this subject, see sec. 
12.7994. 
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Chapter 46  
The Press and the Criminal Justice System 
 
 
 
46.1  Media Access To Criminal Proceedings 

46.11  In General 

 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 
2735 (1986): 1985 Term, p. 215, sec. 13.714. 

 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 
Term, p. 83, sec. 3.93. 

 Press-Enterprise Co. v. Superior Court, 104 S. Ct. 
819 (1984): 1983 Term, p. 104, sec. 4.8922. 

 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 
1978 Term, p. 133, sec. 12.71. 

 Nixon v. Warner Communications, Inc., 98 S. Ct. 
1306 (1978): 1977 Term, p. 91, sec. 12.73. 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶56. 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311. 

 State ex rel. Newspapers, Inc. v. Circuit Court, 124 
Wis. 2d 499, 370 N.W.2d 209 (1985): 1984 Term, p. 
40, sec. 2.3111. 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
255, sec. 13.711. 

 State ex rel. Storer Broadcasting Co. v. Gorenstein, 
131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 
1985 Term, p. 213, sec. 13.711. 

46.12  Pretrial Proceedings 

46.121  In general 

 For cases dealing with the defendant's right to 
public pretrial proceedings, see sec. 30.721. 

46.122  Hearing on request for permission 
to file complaint when district 
attorney refuses to issue it 

 State ex rel. Newspapers, Inc. v. Circuit Court, 124 
Wis. 2d 499, 370 N.W.2d 209 (1985): 1984 Term, p. 
40, sec. 2.3111. 

 For cases dealing with the presumptive right of 
the public to access to a hearing on a request for 
permission to file a complaint when the district 
attorney refuses to issue it, see sec. 6.11211. 

46.123  Preliminary examination 

 El Vocero de Puerto Rico v. Puerto Rico, 113 S. Ct. 
2004 (1993): 1992 Term, p. 46-1, sec. 46.121. 

 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 
2735 (1986): 1985 Term, p. 215, sec. 13.714. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 

 For cases dealing with the defendant's right to a 
public preliminary examination, see sec. 30.7213. 

46.124  Suppression hearing 

 Presley v. Georgia, 130 S. Ct. 721 (2010). 

 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 
Term, p. 83, sec. 3.93. 

 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 
1978 Term, p. 133, sec. 12.71. 

46.125  Proceedings relating to 
incompetency of defendant to 
proceed 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-19, sec. 6.6331, and p. 6-
19, sec. 6.6332. 

46.13  Voir Dire Examination Of Jurors 

46.131  In general 

 Presley v. Georgia, 130 S. Ct. 721 (2010). 
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 Press-Enterprise Co. v. Superior Court, 104 S. Ct. 
819 (1984): 1983 Term, p. 104, sec. 4.8922. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 
30.721. 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
255, sec. 13.711. 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

 State ex rel. Wisconsin State Journal v. Circuit 
Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 
1986): 1985 Term, p. 214, sec. 13.713. 

 State ex rel. Storer Broadcasting Co. v. Gorenstein, 
131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 
1985 Term, p. 213, sec. 13.712. 

 For cases dealing with the defendant's right to a 
public voir dire, see sec. 30.722. 

46.132  Trial court's withholding, or 
barring revelation of, information 
that would identify jurors 

 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. 
App. 1996): 1996 Term, p. 8-2, sec. 8.1341. 

46.14  Criminal Trial 

 Globe Newspaper Co. v. Superior Court, 102 S. Ct. 
2613 (1982): 1981 Term, p. 71, sec. 4.891. 

 Richmond Newspapers, Inc. v. Virginia, 100 S. Ct. 
2814 (1980): 1979 Term, p. 174, sec. 12.71. 

 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 
N.W.2d 612, at ¶56. 

 For cases dealing with the defendant's right to a 
public trial, see secs. 30.71 and 30.723. 

46.15  Reexamination Of Person Committed 
After Finding Of Not Guilty By Reason 
Of Mental Disease Or Defect 

 State ex rel. Wisconsin State Journal v. Circuit 
Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 
1986): 1985 Term, p. 214, sec. 13.713. 

46.16  Juvenile Delinquency Proceeding 

 State ex rel. E.R. v. Flynn, 88 Wis. 2d 37, 276 
N.W.2d 313 (Ct. App. 1979): 1978 Term, p. 134, sec. 
12.72. 

46.17  Other Proceedings 

46.2  Media Access To Criminal Justice Records 

46.21  General Principles 

46.211  In General 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 46-1, sec. 
46.21. 

46.212  Governmental denial of access to 
information in its possession does 
not violate First Amendment 

 For cases dealing with this subject, see sec. 
30.9595. 

46.22  Law Enforcement Agency Records 

46.221  Arrest records 

 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 
N.W.2d 179 (1979): 1978 Term, p. 134, sec. 12.73. 

46.222  Investigative records 

 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 
441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, 
sec. 47.711. 

46.223  FBI "rap sheets" 

 Department of Justice v. Reporters Committee for 
Freedom of the Press, 109 S. Ct. 1468 (1989): 1988 
Term, p. 47-11, sec. 47.714. 

46.23  Judicial Records And Evidence 

46.231  In general 

 Nixon v. Warner Communications, Inc., 98 S. Ct. 
1306 (1978): 1977 Term, p. 91, sec. 12.72. 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
257, sec. 13.721. 
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 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 
441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, 
sec. 47.711. 

46.232  Search warrant 

46.2321  In general 

 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 
406 (1996): 1995 Term, p. 4-1, sec. 4.2221. 

46.2322  When warrant issued as part of 
John Doe proceeding 

 For cases dealing with this subject, see sec. 
4.2353. 

46.233  Proceedings relating to 
incompetency of defendant to 
proceed 

 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 
707 (1994): 1993 Term, p. 6-19, sec. 6.6331, and p. 6-
19, sec. 6.6332. 

46.24  Juvenile Delinquency Records 

 For cases dealing with this subject, see secs. 
42.46 and 42.93. 

46.25  Other Records 

46.3  Media Access To Criminal Justice 
Institutions 

46.31  Jails And Prisons 

 Houchins v. KQED, Inc., 98 S. Ct. 2588 (1978): 
1977 Term, p. 91, sec. 12.71. 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311. 

46.32  Other Institutions 

46.4  Media's Right To Publish Information 

46.41  General Principles 

46.411  In General 

 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 
Term USSC-21. 

 United States v. Aguilar, 115 S. Ct. 2357 (1995): 
1994 Term, p. 46-1, sec. 46.41. 

46.412  First Amendment protects 
publication of communication that 
was unlawfully obtained by 
another person in violation of 
"wiretap" statute, but which 
publisher lawfully obtained from 
that other person, and which deals 
with matter of public interest 

 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 
Term USSC-21. 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶55-56. 

46.42  Juvenile Delinquency Records And 
Proceedings 

46.421  Disclosure and publication of name 
of, and other identifying 
information about, juvenile 

 For cases dealing with this subject, see sec. 
42.493. 

46.43  Other Information 

46.431  Victim's identity 

46.432  Information regarding confidential 
proceeding 

 Landmark Communications v. Virginia, 98 S. Ct. 
1535 (1978): 1977 Term, p. 91, sec. 12.74. 

46.44  Validity Of Pretrial "Gag" Orders 

 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 
(1991): 1990 Term, p. 30-7, sec. 30.9824. 

 For cases dealing with use of "gag" orders to 
ensure fair trial, see sec. 30.234. 

46.5  Other Matters Relating To The Press And 
The Criminal Justice System 

46.51  Matters Covered Elsewhere In This 
Book 

46.511  Search of media office 

 For cases dealing with this subject, see sec. 1.652. 

46.512  Journalist's privilege 

 For cases dealing with this subject, see sec. 17.82. 
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46.513  Television, radio and photographic 
coverage of criminal trial 

 For cases dealing with this subject, see sec. 8.892. 

46.52  Media Access To Crime Or Disaster 
Scenes 

 City of Oak Creek v. King, 148 Wis. 2d 532, 436 
N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311. 

46.53  First amendment does not give reporter 
right to break law to obtain news 

 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 
Term USSC-21. 
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Chapter 47  
Other Proceedings and Matters 
 
 
 
47.1  Noncriminal Actions And Proceedings 

Relating To Criminal Activity 

47.11  State Racketeering Activity And 
Continuing Criminal Enterprise Civil 
Remedies 

47.111  Criminal prosecutions for state 
racketeering and continuing 
criminal enterprise violations 

 For cases dealing with criminal prosecutions 
under the state racketeering activity and 
continuing criminal enterprise statutes (the 
Wisconsin Organized Crime Control Act), see secs. 
35.81 and 35.82. 

47.12  Federal Racketeer Influenced And 
Corrupt Organizations Proceeding 

47.121  What constitutes "pattern of 
racketeering activity" 

 H.J. Inc. v. Northwestern Bell Telephone Co., 109 S. 
Ct. 2893 (1989): 1988 Term, p. 47-1, sec. 47.121. 

47.122  Prohibition on person conducting 
affairs of enterprise through 
pattern of racketeering activity 

47.1221  Requires that person and 
enterprise be distinct entities 

 Cedric Kushner Promotions, Ltd. v. King, 121 S. Ct. 
2087 (2001), 2000 Term USSC-23. 

47.1222  Corporation, and corporate 
employee who unlawfully 
conducts affairs of corporation 
of which he is sole owner, are 
distinct entities 

 Cedric Kushner Promotions, Ltd. v. King, 121 S. Ct. 
2087 (2001), 2000 Term USSC-23. 

47.123  Criminal conviction for predicate 
acts not prerequisite to civil action 

 Sedima, S.P.R.L. v. Imrex Co., Inc., 105 S. Ct. 3275 
(1985): 1984 Term, p. 228, sec. 13.9132. 

47.124  No need to establish distinct 
"racketeering injury" to obtain civil 
recovery 

 Sedima, S.P.R.L. v. Imrex Co., Inc., 105 S. Ct. 3275 
(1985): 1984 Term, p. 228, sec. 13.9132. 

47.125  Permits forfeiture of insurance 
resulting from arson 

 Russello v. United States, 104 S. Ct. 296 (1983): 
1983 Term, p. 258, sec. 13.911. 

47.126  Seizure of bookstore and its 
contents as civil remedy for 
racketeering violations not 
constitutionally permissible 
without prior judicial 
determination in adversarial 
proceeding 

 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 
(1989): 1988 Term, p. 35-4, sec. 35.811. 

47.127  Forfeiture of property used in, or 
proceeds from, criminal enterprise 

 For cases dealing with this subject, see sec. 
35.921. 

47.128  Criminal prosecution under federal 
organized crime control provisions 

 For cases dealing with this subject, see secs. 
35.91 and 35.92. 

47.129  Other matters 

47.1291  RICO does not require proof 
that either the racketeering 
enterprise or the predicate acts 
of racketeering were motivated 
by an economic purpose 

 National Organization for Women, Inc. v. Scheidler, 
114 S. Ct. 798 (1994): 1993 Term, p. 47-1, sec. 47.121. 
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47.1292  Can RICO be used against anti-
abortion groups? 

 Scheidler v. National Organization For Women Inc., 
126 S. Ct. 1264 (2006). 

 National Organization for Women, Inc. v. Scheidler, 
114 S. Ct. 798 (1994): 1993 Term, p. 47-1, sec. 47.121. 

47.1293  Plaintiff may be compelled to 
arbitrate claims arising under 
RICO, notwithstanding fact 
that parties' arbitration 
agreement may be construed to 
limit arbitrator's authority to 
award damages under RICO 
statute 

 Pacificare Health Systems, Inc. v. Book, 123 S. Ct. 
1531 (2003), 2002 Term USSC-18. 

47.1294  When extortion in violation of 
Hobbs Act is alleged 
racketeering activity, 
government must show that 
defendant obtained property 

 For cases dealing with this subject, see sec. 
35.9114. 

47.1295  When violation of Hobbs Act is 
alleged racketeering activity, 
physical violence alleged to 
violate Hobbs Act must be 
physical violence related to 
robbery of extortion 

 For cases dealing with this subject, see sec. 
35.9115. 

47.13  Actions Relating To Pornography Or 
Obscenity 

47.131  Action to have printed matter 
declared obscene or harmful to 
minors 

47.1311  Constitutionality 

 Brockett v. Spokane Arcades, Inc., 102 S. Ct. 557 
(1981): 1981 Term, p. 197, sec. 13.911. 

47.1312  Commencement of action 

 State v. Erotomic, 87 Wis. 2d 536, 275 N.W.2d 160 
(Ct. App. 1979): 1978 Term, p. 135, sec. 12.921. 

47.1313  Proof beyond a reasonable 
doubt standard not required 

 Cooper v. Mitchell Brothers' Santa Ana Theater, 102 
S. Ct. 172 (1981): 1981 Term, p. 197, sec. 13.912. 

47.132  Enjoining operation of adult 
bookstore on grounds that it is 
public nuisance 

 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 
(Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131. 

47.133  Action relating to exhibition of 
explicit material at outdoor theater 

47.14  Forfeiture Of Property Under Uniform 
Controlled Substances Act 

47.141  Nature and purpose of proceeding 

47.1411  Purpose of proceeding 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

47.142  Procedures 

47.1421  Rules of civil procedure 
applicable 

 State v. One 1973 Cadillac, 95 Wis. 2d 641, 291 
N.W.2d 626 (Ct. App. 1980): 1979 Term, p. 153, sec. 
11.6411. 

47.1422  Action cannot be brought 
against vehicle as sole 
defendant 

 State v. One 1973 Cadillac, 95 Wis. 2d 641, 291 
N.W.2d 626 (Ct. App. 1980): 1979 Term, p. 153, sec. 
11.6411. 

47.1423  Requirement of service of 
authenticated copies of papers 
commencing forfeiture action 

 State v. Hooper, 122 Wis. 2d 748, 364 N.W.2d 175 
(Ct. App. 1985): 1984 Term, p. 227, sec. 13.9113. 

47.1424  Requirement of affidavit of 
person who seized property 

 State v. Hooper, 122 Wis. 2d 748, 364 N.W.2d 175 
(Ct. App. 1985): 1984 Term, p. 227, sec. 13.9114. 

http://supct.law.cornell.edu/supct/html/04-1244.ZS.html�
http://straylight.law.cornell.edu/supct/html/02-215.ZO.html�
http://www.wicourts.gov/html/sc/97/97-3306.htm�


47-3 

47.1425  Requirement of hearing within 
sixty days of service of answer 

47.14251  In general 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. One 2000 Lincoln Navigator, 2007 WI App 
127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶1-3. 

 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. 
App. 1995): 1994 Term, p. 47-1, sec. 47.1411. 

47.14252  Must actually hold hearing, 
not just set case for 
hearing, within sixty days 
of answer 

 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. 
App. 1995): 1994 Term, p. 47-1, sec. 47.1411. 

47.14253  Extension of time for 
holding hearing upon 
showing of excusable 
neglect pursuant to Wis. 
Stat. § 801.15(2)(b) 

 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. 
App. 1995): 1994 Term, p. 47-1, sec. 47.1411. 

47.14254  Extension of time for 
holding hearing upon 
showing of excusable 
neglect pursuant to Wis. 
Stat. § 801.15(2)(b) 

 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. 
App. 1995): 1994 Term, p. 47-1, sec. 47.1411. 

47.14255  Failure to comply with 
time limitation results in 
loss of trial court 
jurisdiction or competency 
to proceed 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

 State v. One 2000 Lincoln Navigator, 2007 WI App 
127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3. 

47.14256  Dismissal because of 
failure to comply with time 
limitation must be with 
prejudice 

 State v. One 2000 Lincoln Navigator, 2007 WI App 
127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶1-3. 

47.14257  When forfeiture action 
dismissed because of 
failure to comply with time 
limitation, any new 
forfeiture action that is 
commenced based on same 
facts is a nullity 

 State v. One 2000 Lincoln Navigator, 2007 WI App 
127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3. 

47.14258  When there is failure to 
comply with time 
limitation, and court 
consequently lacks 
jurisdiction or competency 
to proceed, court has 
authority to enter order of 
dismissal 

 State v. One 2000 Lincoln Navigator, 2007 WI App 
127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3. 

47.143  Relationship of forfeiture 
proceeding to criminal charge and 
conviction 

47.1431  No requirement of criminal 
charge before forfeiture action 
instituted 

 State v. Hooper, 122 Wis. 2d 748, 364 N.W.2d 175 
(Ct. App. 1985): 1984 Term, p. 227, sec. 13.9112. 

47.1432  Constitutionality of forfeiting 
property after defendant 
convicted of violation of 
Uniform Controlled Substances 
Act 

 For cases dealing with this subject, see sec. 
29.7962. 

47.144  Sufficiency of the evidence 

47.1441  To show the substance was 
transported for sale 

 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 
N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 153, sec. 
11.6431. 

47.1442  To prove substance was heroin 
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 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 
N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 153, sec. 
11.6432. 

47.1443  No need to establish that 
controlled substance acquired 
in Wisconsin 

 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 
N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 153, sec. 
11.642. 

47.145  Other matters 

47.1451  Effect of unperfected security 
interest 

 State v. Fouse, 120 Wis. 2d 471, 355 N.W.2d 366 
(Ct. App. 1984): 1984 Term, p. 226, sec. 13.9111. 

47.1452  Return of property provision in 
Wis. Stat. § 961.55(3) can only 
be triggered by unsuccessful 
forfeiture action; when 
forfeiture action not initiated, 
person claiming right to 
property seized by authorities 
is limited to procedures set 
forth in Wis. Stat. § 968.20 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

47.1453  When property subject to both 
state and federal jurisdiction, 
only one court may have 
jurisdiction and therefore first 
court to obtain jurisdiction 
maintains it to the exclusion of 
other court 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term. p. 1-71, sec. 1.9911. 

47.1454  Dismissal because of failure to 
comply with time limitation 
must be with prejudice 

 For cases dealing with this subject, see sec. 
47.14256. 

47.1455  When forfeiture action 
dismissed because of failure to 
comply with time limitation, 
any new forfeiture action that 
is commenced based on same 
facts is a nullity 

 For cases dealing with this subject, see sec. 
47.14257. 

47.1456  When there is failure to comply 
with time limitation, and court 
consequently lacks jurisdiction 
or competency to proceed, court 
has authority to enter order of 
dismissal 

 For cases dealing with this subject, see sec. 
47.14258. 

47.15  Forfeiture Of Property Used In, Or 
Proceeds From, Drug Offenses Under 
Federal Statutes 

47.151  Constitutionality of forfeiture 

47.1511  In general 

 United States v. Monsanto, 109 S. Ct. 2657 (1989): 
1988 Term, p. 35-7, sec. 35.8212. 

 Caplin & Drysdale, Chartered v. United States, 109 
S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211. 

47.1512  Constitutionality of forfeiture 
of property after conviction of 
drug offenses 

 For cases dealing with this subject, see sec. 
29.7962. 

47.1513  Forfeiture is monetary 
punishment and, as such, is 
subject to excessive fines clause 
of eighth amendment 

 Austin v. United States, 113 S. Ct. 2801 (1993): 
1992 Term, p. 47-1, sec. 47.1111. 

47.1514  Need to afford owner notice 
and opportunity to be heard 
before seizure of real property 

 Dusenbery v. United States, 122 S. Ct. 694 (2002), 
2001 Term USSC-2. 
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 United States v. James Daniel Good Real Property, 
114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 
47.1511. 

47.152  Procedures 

47.1521  Need to afford owner notice 
and opportunity to be heard 
before seizure of real property 

 Dusenbery v. United States, 122 S. Ct. 694 (2002), 
2001 Term USSC-2. 

 United States v. James Daniel Good Real Property, 
114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 
47.1511. 

47.1522  Time requirements: failure to 
comply with statutory 
directives for expeditious 
prosecution in forfeiture cases 
not grounds for dismissal if 
forfeiture action commenced 
within statute of limitations 

 United States v. James Daniel Good Real Property, 
114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 
47.1511. 

47.153  Property to be used to pay 
attorney's fees not exempt from 
forfeiture 

 United States v. Monsanto, 109 S. Ct. 2657 (1989): 
1988 Term, p. 35-7, sec. 35.8212. 

 Caplin & Drysdale, Chartered v. United States, 109 
S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211. 

47.154  Jurisdiction over forfeiture action 
not lost by deposit of subject of 
forfeiture in United States Treasury 

 Republic National Bank v. United States, 113 S. Ct. 
554 (1992): 1992 Term, p. 47-1, sec. 47.112. 

47.155  "Innocent owner" defense 

 United States v. A Parcel of Land, 113 S. Ct. 1126 
(1993): 1992 Term, p. 47-2, sec. 47.113. 

47.156  Application of "fugitive 
disentitlement doctrine" to 
forfeiture proceeding; granting 
forfeiture when defendant has fled 
jurisdiction and is not amenable to 
criminal prosecution for drug 
offenses out of which forfeiture 
proceeding arose 

 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 
Term, p. 47-1, sec. 47.152. 

47.16  Forfeiture Of Property Derived From 
Crime And Certain Vehicles 

47.161  Constitutionality of forfeiture 

47.1611  Under Eighth Amendment's 
excessive fines clause 

47.16111  Applicability of clause 

 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 
618 N.W.2d 251, 2000 Term WCA-78, at ¶7-17. 

 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 
(Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611. 

47.16112  Determining when 
forfeiture violates clause 

 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 
618 N.W.2d 251, 2000 Term WCA-78, at ¶7-17. 

 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 
(Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611. 

47.1612  Forfeiture of innocent owner's 
interest does not deny due 
process or violate takings 
clause of Fifth Amendment 

 Bennis v. Michigan, 116 S. Ct. 994 (1996): 1995 
Term, p. 47-1, sec. 47.161. 

47.162  Property subject to forfeiture 

47.1621  Vehicle used to transport 
property used in commission of 
felony but which itself was not 
actually used in the 
commission of the crime 

 State v. One 1971 Oldsmobile Cutlass Automobile, 
159 Wis. 2d 718, 464 N.W.2d 851 (Ct. App. 1990): 
1990 Term, p. 47-1, sec. 47.1211. 
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47.163  When forfeiture must be 
commenced 

47.1631  In general 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

47.1632  In case of forfeiture of vehicle 
with removed, altered, or 
obliterated VIN 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

47.164  Service of summons and complaint 

47.1641  Service of summons in manner 
prescribed by statute is 
condition precedent to valid 
exercise of personal 
jurisdiction 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶9. 

47.1642  Timeliness and sufficiency of 
objection in trial court to 
service of summons and 
complaint 

 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 
618 N.W.2d 251, 2000 Term WCA-78, at ¶18-20. 

47.1643  Sufficiency of proof of service 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶8-14. 

 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 
618 N.W.2d 251, 2000 Term WCA-78, at ¶21-24. 

47.165  Requirement of hearing within 60 
days of service of answer 

47.1651  In general 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

47.1652  Must actually hold hearing, not 
just set case for hearing, within 
60 days of answer 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

47.1653  Extension of time for holding 
hearing for cause 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

47.1654  Extension of time for holding 
hearing upon showing of 
excusable neglect pursuant to 
Wis. Stat. § 801.15(2)(b) 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 

47.166  Mandatory adjournment, upon 
request, of proceedings until 
adjudication of charge concerning 
crime that was basis for seizure of 
property 

47.1661  Meaning of "adjudication" in 
this context:  occurs upon 
finding of guilt or innocence by 
circuit court; does not 
encompass appeal of conviction 

 State v. One 1997 Ford, 2003 WI App 128, 265 
Wis. 2d 264, 665 N.W.2d 411, at ¶15-20. 

47.167  "Innocent owner" defense 

47.1671  In general 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

47.1672  Meaning of "owner" 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

47.168  Other matters 

47.1681  Forfeiture of vehicle with 
removed, altered, or obliterated 
VIN which was seized before 
effective date of statute 
authorizing seizure does not 
constitute retroactive 
application of statute 

 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 
(Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631. 
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47.1682  Return of property provision in 
Wis. Stat. § 973.075(5) can only 
be triggered by unsuccessful 
forfeiture action; when 
forfeiture action not initiated, 
person claiming right to 
property seized by authorities 
is limited to procedures set 
forth in Wis. Stat. § 968.20 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

47.1683  When property subject to both 
state and federal jurisdiction, 
only one court may have 
jurisdiction and therefore first 
court to obtain jurisdiction 
maintains it to the exclusion of 
other court 

 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 
(1999): 1998 Term, p. 1-71, sec. 1.9911. 

47.17  Habitual Traffic Offenders Proceeding 

47.171  Determining when one is habitual 
traffic offender 

 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 
(Ct. App. 1986): 1986 Term, p. 240, sec. 12.7671. 

47.172  Constitutionality of statute creating 
this proceeding 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641. 

47.173  No need for exercise of discretion 
in this proceeding 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7642. 

47.174  Defenses in this proceeding 

47.1741  Estoppel 

 State v. Madison, 120 Wis. 2d 150, 353 N.W.2d 835 
(Ct. App. 1984): 1984 Term, p. 206, sec. 12.7643. 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 207, sec. 12.7643. 

47.1742  Delay in initiating proceedings 

 State v. Frase, 138 Wis. 2d 473, 406 N.W.2d 411 
(1987): 1986 Term, p. 241, sec. 12.7672. 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 207, sec. 12.7644. 

47.1743  Attack on underlying traffic 
convictions 

 State v. Madison, 120 Wis. 2d 150, 353 N.W.2d 835 
(Ct. App. 1984): 1984 Term, p. 207, sec. 12.7645. 

47.175  Commencement and tolling of five-
year suspension 

 State v. Frase, 138 Wis. 2d 473, 406 N.W.2d 411 
(1987): 1986 Term, p. 241, sec. 12.7672. 

47.176  No need to inform defendant that 
traffic violations of which he is 
convicted can be used to classify 
him as an habitual traffic offender 

 Lewandowski v. State, 140 Wis. 2d 405, 411 
N.W.2d 146 (Ct. App. 1987): 1987 Term, p. 47-1, 
sec. 47.111. 

47.177  Prohibition on, and penalty for, 
operation of motor vehicle by 
habitual traffic offender 

47.1771  Effect of rescission of HTO 
status after operation of motor 
vehicle, but before conviction 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶1-47. 

47.178  Recalculation of habitual-traffic-
offender status and rescission of it 

47.1781  Effect of in general 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶23-38. 

47.1782  Effect of rescission of HTO 
status after operation of motor 
vehicle, but before conviction 

 For cases dealing with this subject, see sec. 
47.1771. 

47.179  Other matters 
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47.1791  What constitutes moving 
violation for purposes of 
habitual offenders law 

 Lewandowski v. State, 140 Wis. 2d 405, 411 
N.W.2d 146 (Ct. App. 1987): 1987 Term, p. 47-1, 
sec. 47.112. 

47.1792  Number of offenses committed 
within five-year period 
measured by number of 
violations, not convictions, in 
such period 

 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 
(Ct. App. 1990): 1990 Term, p. 47-1, sec. 47.111. 

 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 
130 (Ct. App. 1987): 1987 Term, p. 47-2, sec. 47.113. 

47.18  Other Actions And Proceedings 

47.181  Gambling Forfeitures 

47.1811  Necessity of prior judicial 
determination that seizure of 
forfeitable property justified 

 United States v. $8,850 In United States Currency, 
103 S. Ct. 2005 (1983): 1982 Term, p. 229, sec. 
13.9112. 

47.182  Section 1983 civil rights action 

 For cases dealing with this subject, see sec. 
47.879. 

47.19  Other Actions And Proceedings 

47.191  Forfeiture of monetary instruments 
not related to customs service 

47.1911  Timeliness of institution of 
forfeiture proceeding 

 United States v. $8,850 In United States Currency, 
103 S. Ct. 2005 (1983): 1982 Term, p. 228, sec. 
13.9111. 

47.192  Forfeiture of vehicle with removed, 
altered, or obliterated VIN 

47.1921  Procedures for forfeiture in 
general 

 For cases dealing with this subject, see sec. 47.16. 

47.1922  Forfeiture of vehicle with 
removed, altered, or obliterated 
VIN which was seized before 
effective date of statute 
authorizing seizure does not 
constitute retroactive 
application of statute 

 For cases dealing with this subject, see sec. 
47.1681. 

47.193  Drug house abatement law 

47.1931  Consistency of this law with 
prohibition on excessive fines 

 For cases dealing with this subject, see sec. 
30.9325. 

47.194  Sex predator commitment 

 For cases dealing with this subject, see sec. 10.7. 

47.195  Injunction under nuisance statute 
against future exhibition of 
obscene materials 

 Vance v. Universal Amusement Co., Inc., 100 S. Ct. 
1156 (1980): 1979 Term, p. 155, sec. 11.7142. 

47.196  Federal handgun violence 
prevention act 

47.1961  Constitutionality of this act 

 Printz v. United States, 117 S. Ct. 2365 (1997): 1996 
Term, p. 47-4, sec. 47.1921. 

47.197  Action to declare bawdy house 
nuisance; action for abatement of 
disorderly house (Wis. Stat. §§ 
823.09 to 823.11) 

47.1971  Constitutionality of this 
proceeding 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

47.1972  Requires proof that property 
owner had knowledge of acts 
that made property nuisance 

 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 
(Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912. 
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 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

47.1973  Property owner may rebut 
prima facie evidence of 
required knowledge of, and 
acquiescence in, prohibited use 
of premises 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, 47.1911. 

47.1974  Using this proceeding to enjoin 
operation of adult book store 
on grounds that it is public 
nuisance 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

47.1975  Proof of knowledge and 
specific intent on part of 
innocent owner is not 
constitutionally required in 
order to abate nuisance 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

47.1976  Reopening judgment in case 
based on defendant's excusable 
neglect 

 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 
(Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912. 

47.198  Seizure and forfeiture or 
immobilization of vehicle with 
multiple OWI offenses under Wis. 
Stat. § 346.65(6) 

47.1981  Constitutionality of this 
proceeding 

47.19811  In general 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

47.19812  Forfeiture of estate 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

47.19813  Double jeopardy 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

47.19814  Due process 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

47.19815  Overbreadth 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

47.1982  Transfer of ownership of, or 
application for new title for, 
vehicle subject to this 
proceeding requires 
determination of good faith 

47.19821  In general 

 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 
893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 
47.19112. 

47.19822  Requirement does not 
apply to perfection of 
security interest, but 
Uniform Commercial 
Code's requirement of 
good faith does 

 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 
893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 
47.19112. 

47.199  Use of statute authorizing 
enjoining of public nuisance (Wis. 
Stat. § 823.02) to control activity of 
prostitutes 

47.1991  Propriety of use of statute 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶9-13. 

47.1992  Constitutionality of use of 
statute 

 City of Milwaukee v. Burnette, 2001 WI App 258, 
248 Wis. 2d 820, 637 N.W.2d 447, at ¶14-21. 

47.2  Retroactivity Of New Rules Of Law 

47.21  General Principles 
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47.211  In general 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Bousley v. United States, 118 S. Ct. 1604 (1998): 
1997 Term, p. 10-19, sec. 10.635. 

 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 
Term, p. 6-6, sec. 6.312. 

 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 
Term, p. 10-13, sec. 10.6911. 

 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 
Term, p. 47-3, sec. 47.21. 

 Graham v. Collins, 113 S. Ct. 892 (1993): 1992 
Term, p. 10-10, sec. 10.692. 

 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 
Term, p. 47-1, sec. 47.221. 

 Sawyer v. Smith, 110 S. Ct. 2822 (1990): 1989 
Term, p. 47-4, sec. 47.223. 

 Saffle v. Parks, 110 S. Ct. 1257 (1990): 1989 Term, 
p. 10-8, sec. 10.691. 

 Butler v. McKellar, 110 S. Ct. 1212 (1990): 1989 
Term, p. 47-3, sec. 47.222. 

 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 
Term, p. 10-11, sec. 10.691. 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 
47-2, sec. 47.222. 

 Griffith v. Kentucky, 107 S. Ct. 708 (1987): 1986 
Term, p. 260, sec. 13.41. 

 Allen v. Hardy, 106 S. Ct. 2878 (1986): 1985 Term, 
p. 64, sec. 4.1412. 

 Shea v. Louisiana, 105 S. Ct. 1065 (1985): 1984 
Term, p. 221, sec. 13.41. 

 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 
254, sec. 13.41. 

 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 
Term, p. 57, sec. 3.1155. 

 United States v. Johnson, 102 S. Ct. 2579 (1982): 
1981 Term, p. 193, sec. 13.41. 

 Brown v. Louisiana, 100 S. Ct. 2214 (1980): 1979 
Term, p. 172, sec. 12.41. 

 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 
N.W.2d 495, at ¶27. 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶40-44. 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶1-44. 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶58-85. 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶38-64. 

 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at 
¶11-37. 

 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 
Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, 
at ¶30. 

 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 
N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523. 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 206, sec. 13.41. 

 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 
266 (1985): 1985 Term, p. 201, sec. 13.1751. 

 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 
693 (1985): 1984 Term, p. 221, sec. 13.41. 

 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 
(1984): 1983 Term, p. 105, sec. 4.895. 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 195, sec. 13.41. 

 Fitzgerald v. State, 81 Wis. 2d 170, 259 N.W.2d 
743 (1977): 1977 Term, p. 89, sec. 12.41. 

 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7-
11. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶5-20. 
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 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 
434 (Ct. App. 1989): 1989 Term, p. 47-3, sec. 47.21. 

 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 
(Ct. App. 1982): 1981 Term, p. 195, sec. 13.41. 

 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 
641 (Ct. App. 1981): 1981 Term, p. 195, sec. 13.41. 

47.212  New rule of substantive criminal 
law is presumptively applied 
retroactively to all cases, whether 
on direct appeal or on collateral 
review 

47.2121  In general 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶12. 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶72-73. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶8. 

47.2122  Test for determining when rule 
works substantive change in 
law 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶21-25. 

47.213  New rule of criminal procedure is 
applied retroactively to all cases 
pending on direct review, i.e., cases 
not yet "final" at time of rule's 
announcement 

47.2131  In general 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Johnson v. United States, 117 S. Ct. 1544 (1997): 
1996 Term, p. 47-5, sec. 47.211. 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶12. 

 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶13. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶8. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶8. 

47.2132  When case is "final" for 
purposes of retroactivity 
analysis 

 For cases dealing with this subject, see sec. 
47.2181. 

47.214  New rule of criminal procedure is 
generally not applied retroactively 
to cases on collateral review (i.e., 
cases in which defendant's 
conviction has become "final") 

47.2141  In general 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 Whorton v. Bockting, 127 S. Ct. 1173 (2007). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term 
USSC-27. 

 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 
Term, p. 10-24, sec. 10.692. 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶1-44. 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶58-85. 
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 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at 
¶11-37. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶8. 

 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 
438, 669 N.W.2d 182, at ¶13. 

 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7-
11. 

 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 
(Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512. 

 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 
(Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121. 

47.2142  Determining when defendant's 
conviction became "final" 

 For cases dealing with this subject, see sec. 
47.2181. 

47.2143  Determining what constitutes 
"new rule" 

47.21431  In general 

 Whorton v. Bockting, 127 S. Ct. 1173 (2007). 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶26-30. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶9. 

47.21432  Explicit overruling of 
earlier holding creates new 
rule 

 Whorton v. Bockting, 127 S. Ct. 1173 (2007). 

47.2144  Exceptions to general rule of 
nonretroactivity 

47.21441  In general 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 Whorton v. Bockting, 127 S. Ct. 1173 (2007). 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶13, 32-41. 

47.21442  Specific exception: 
watershed rule of criminal 
procedure implicating 
fundamental fairness and 
accuracy of criminal 
proceeding 

 Whorton v. Bockting, 127 S. Ct. 1173 (2007). 

 Schriro v. Summerlin, 124 S. Ct. 2519 (2004). 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

47.2145  Where collateral review 
constitutes only vehicle for 
creation of new rule 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶15-19. 

 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 
(1997): 1996 Term, p. 31-10, sec. 31.6512. 

 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 
548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 
25.2612. 

47.2146  When new rule of criminal 
procedure has been announced 
as matter of federal 
constitutional law, state courts 
have power to afford rule 
broader retroactivity in cases 
on collateral review than that 
afforded by United States 
Supreme Court in federal 
habeas corpus cases 

 For cases dealing with this subject, see sec. 
47.2188. 

47.215  Retroactivity rules in civil cases 
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 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at 
¶13-28. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶11. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶9-11. 

47.216  Determining whether criminal or 
civil retroactivity rules apply 

 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at 
¶11-14. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶11. 

47.217  Limiting new rule to purely 
prospective application only (i.e., 
not applying it to case in which it is 
announced); "sunbursting"  

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶38-64. 

47.218  Other matters 

47.2181  When case is "final" for 
purposes of retroactivity 
analysis 

47.21811  In general 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 
Term USSC-10. 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶20. 

 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶27. 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶10. 

47.21812  Conviction is final despite 
possibility that state court 
might, in exercise of 
discretion, decline to 
enforce available 
procedural bar and choose 
to apply new rule of law 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

47.2182  When statute creating crime of 
which defendant has been 
convicted is declared 
unconstitutional, that 
declaration is retroactive 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

47.2183  When decision can be said to 
have been "made" retroactive 
by Supreme Court 

 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term 
USSC-27. 

47.2184  State is not constitutionally 
compelled to make retroactive 
its new construction of criminal 
statute 

 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 
N.W.2d 756, at ¶74. 

47.2185  Retroactivity of "supervisory 
power" determinations 

 Castro v. United States, 124 S. Ct. 786 (2003). 

47.2186  Wisconsin follows retroactivity 
analysis articulated by United 
States Supreme Court 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶14. 

47.2187  Applying rule retroactively so 
as to assure that similarly 
situated persons are treated 
alike 

 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 
2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at 
¶29-36. 
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47.2188  When new rule of criminal 
procedure has been announced 
as matter of federal 
constitutional law, state courts 
have power to afford rule 
broader retroactivity in cases 
on collateral review than that 
afforded by United States 
Supreme Court in federal 
habeas corpus cases 

 Danforth v. Minnesota, 128 S. Ct. 1029 (2008). 

47.22  Retroactivity Of Particular Rules And 
Rulings 

47.221  Requirement that juvenile 
personally withdraw jury demand 

 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 
693 (1985): 1984 Term, p. 214, sec. 13.1521. 

47.222  Miranda rules 

47.2221  Edwards rule 

 Shea v. Louisiana, 105 S. Ct. 1065 (1985): 1984 
Term, p. 221, sec. 13.41. 

 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 
Term, p. 57, sec. 3.1155. 

47.2222  Roberson rule 

 Butler v. McKellar, 110 S. Ct. 1212 (1990): 1989 
Term, p. 47-3, sec. 47.222. 

47.223  Rules relating to jury selection 

47.2231  Requirement that prosecutor 
justify strikes removing 
members of defendant's race 
from jury 

 For cases dealing with this subject, see sec. 
8.1691. 

47.2232  Requirement that petit jury 
represent fair cross-section of 
community 

 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, 
p. 47-2, sec. 47.21. 

47.224  Rule requiring defense counsel to 
raise question of defendant's 
competency 

 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 
(1986): 1986 Term, p. 144, sec. 8.2351. 

47.225  Rules governing taking of guilty 
pleas 

 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 
(1986): 1985 Term, p. 32, sec. 2.9214. 

47.226  Rule requiring petition to contain 
statement of facts supporting 
juvenile waiver request 

 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 
266 (1985): 1985 Term, p. 201, sec. 13.1751. 

47.227  Mullaney rule 

 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 
158, sec. 7.63. 

47.228  Fourth amendment rules 

47.2281  In general 

 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 
Term, p. 33, sec. 1.888. 

47.2282  Rule restricting standing 

 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 
484 (1982): 1981 Term, p. 196, sec. 13.42. 

47.2283  Requirement of timely 
probable cause determination 
after arrest 

 For cases dealing with this subject, see sec. 
47.244. 

47.229  Ruling abrogating year-and-a-day 
rule 

 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 
N.W.2d 381, at ¶38-64. 

47.23  Retroactivity Of Particular Rules And 
Rulings (cont'd) 

47.231  Rule requiring interpreter 
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 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 
(1984): 1983 Term, p. 105, sec. 4.895. 

47.232  Chambers rule 

 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 
(Ct. App. 1982): 1981 Term, p. 195, sec. 13.41. 

47.233  Rule requiring unanimous verdict 
of six-person juries 

 Brown v. Louisiana, 100 S. Ct. 2214 (1980): 1979 
Term, p. 172, sec. 12.421. 

47.234  Rules governing forfeiture of good 
time credits upon revocation of 
parole 

 State ex rel. Hauser v. Carballo, 82 Wis. 2d 51, 261 
N.W.2d 133 (1978): 1977 Term, p. 71, secs. 10.251 
and 10.252. 

47.235  Rule requiring credit for pretrial 
incarceration 

 Fitzgerald v. State, 81 Wis. 2d 170, 259 N.W.2d 
743 (1977): 1977 Term, p. 53, sec. 6.31. 

47.236  Rules creating procedural default 
precluding appellate review 

 Terrell v. Morris, 110 S. Ct. 4 (1989): 1989 Term, p. 
10-7, sec. 10.632. 

47.237  Rule prohibiting imposition of 
death sentence by sentencer that 
has been led by prosecutor's 
closing argument to false belief 
that responsibility for determining 
appropriateness of capital sentence 
rests elsewhere 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

 Sawyer v. Smith, 110 S. Ct. 2822 (1990): 1989 
Term, p. 47-4, sec. 47.223. 

47.238  Rule establishing less stringent 
standard of corroboration when 
inculpatory hearsay statement 
offered to exculpate accused 

 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 
276 (1987): 1987 Term, p. 15-3, sec. 15.412. 

47.239  Rule proscribing instruction of jury 
on presumptions that relieve state 
of burden of persuasion 

 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 
47-2, sec. 47.222. 

47.24  Retroactivity Of Particular Rules And 
Rulings (cont'd) 

47.241  Ruling that Illinois pattern 
instructions on murder and 
manslaughter did not require jury 
to consider mitigating circumstance 
that would have reduced murder to 
manslaughter 

 Gilmore v. Taylor, 113 S. Ct. 2112 (1993): 1992 
Term, p. 10-11, sec. 10.693. 

47.242  Rule declaring "heinous, atrocious 
or cruel" aggravating factor so 
vague as to render capital sentence 
arbitrary 

 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 
Term, p. 47-1, sec. 47.221. 

47.243  Rule that out-of-court statements of 
fellow participant in crime who 
does not testify at trial may not be 
admitted at joint trial with 
defendant even when statements 
interlock with those made by 
defendant and instruction is given 
not to consider statement on 
question of defendant's guilt 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶32, 35. 

 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 
(Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331. 

47.244  Requirement of timely probable 
cause determination after arrest 

 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 
Term, p. 6-6, sec. 6.312. 

47.245  Bullington rule applying double 
jeopardy to capital sentencing 
proceeding 

 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 
Term, p. 10-13, sec. 10.6911. 
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47.246  Requirement that jury, not judge, 
determine issue when "materiality" 
is element of offense 

 Johnson v. United States, 117 S. Ct. 1544 (1997): 
1996 Term, p. 11-5, sec. 11.4912. 

47.247  Rule that, if sentencing judge in a 
"weighing" state is required to give 
deference to jury's advisory 
sentencing recommendation, 
neither jury nor judge is 
constitutionally permitted to weigh 
invalid aggravating circumstance 

 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 
Term, p. 10-24, sec. 10.692. 

47.248  Rule requiring nexus requirement 
for penalty enhancer for using 
dangerous weapon 

 For cases dealing with this subject, see sec. 
31.65314. 

47.249  Declaration that statute creating 
crime of failure to pay tax on 
controlled substances is 
unconstitutional 

 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 
(Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812. 

47.25  Retroactivity Of Particular Rules And 
Rulings (cont'd) 

47.251  Ruling that statutory provision 
providing for six-person juries in 
criminal misdemeanor cases 
violates Wisconsin Constitution 

 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 
(Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523. 

47.252  Rule in sex predator proceeding 
requiring state to prove beyond 
reasonable doubt at trial that 
respondent was within 90 days of 
release date at time petition was 
filed 

 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 
633 N.W.2d 627, 2001 Term WCA-24, at ¶20. 

 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 
626 N.W.2d 296, 2000 Term WCA-273, at ¶15. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶1-20. 

47.253  Rule that jury instruction is 
unconstitutional if there is a 
reasonable likelihood that the jury 
understood it to allow conviction 
without proof beyond a reasonable 
doubt 

 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term 
USSC-27. 

47.254  Rule tolling running of time from 
date pro se prisoner delivers 
correctly addressed petition for 
review to proper prison authorities 
for mailing to supreme court 

 For cases dealing with this subject, see sec. 
11.21222. 

 For cases dealing with this subject, see sec. 
11.2122. 

47.255  Rule requiring vacation of 
judgment of conviction when trial 
court has failed to inform pleading 
defendant of immigration 
consequences of plea, overruling 
prior law subjecting that failure to 
harmless error analysis 

 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶1-44. 

 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 
805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7-
11. 

47.256  Head ruling that unnecessary 
defensive force does not require 
that defendant have threshold 
reasonable belief that he was 
preventing or terminating an 
unlawful interference with his 
person 

 For cases dealing with this subject, see sec. 
32.53214. 

47.257  Rule granting criminal defendants 
right to counsel on petitions for 
habeas corpus review 
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 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 
N.W.2d 526, at ¶32, 35. 

47.258  Rule tolling running of time for 
filing certiorari petition from date 
petitioner's attorney promised 
petitioner that petition would be 
filed 

 For cases dealing with this subject, see sec. 
41.52334. 

47.259  Rule prohibiting state from 
requiring jurors unanimously to 
agree that particular mitigating 
circumstance exists before they 
consider that circumstance 

 For cases dealing with this subject, see sec. 
9.52822. 

47.26  Retroactivity Of Particular Rules And 
Rulings (cont'd) 

47.261  Rule recognizing defendant's right 
in death penalty case to adduce 
evidence that life imprisonment is 
without possibility of parole to 
meet state's claim of future 
dangerousness 

 Beard v. Banks, 124 S. Ct. 2504 (2004). 

47.262  Requirement that jury make 
findings that are prerequisite to 
imposition of death sentence 

 For cases dealing with this subject, see sec. 
9.51832. 

47.263  Crawford rule regarding 
controlling analysis for 
determining when admission of 
hearsay evidence is consistent with 
confrontation clause 

 For cases dealing with this subject, see secs. 
27.22135 and 27.22136. 

47.27  Other Matters 

47.271  Appellate review of retroactivity 
issue 

47.2711  Standard of review 

 State ex rel. Krieger v. Borgen, 2004 WI App 163, 
276 Wis. 2d 96, 687 N.W.2d 79, at ¶7. 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶7. 

47.28  Related Matters 

47.281  Ex post facto limitations on making 
new rule of law retroactive 

 For cases dealing with this subject, see sec. 30.92. 

47.282  Retroactive application of statutes 

 For cases dealing with this subject, see sec. 45.42. 

47.3  Contempt Of Court 

47.31  General Principles 

47.311  Power of court to punish for 
contempt 

 Pounders v. Watson, 117 S. Ct. 2359 (1997): 1996 
Term, p. 47-6, sec. 47.3421. 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-3, sec. 47.311. 

 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614. 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 223, sec. 13.51. 

 McGee v. Racine County Circuit Court, 150 Wis. 2d 
178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 
47-4, sec. 47.312. 

47.312  Nature of contempt proceeding in 
general; is it civil or criminal? 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-3, sec. 47.312. 

 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 
868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶12-
14. 

 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 
772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321. 

 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 
(Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627. 
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 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 
N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, 
sec. 47.311. 

 McGee v. Racine County Circuit Court, 150 Wis. 2d 
178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 
47-6, sec. 47.3432. 

47.32  What Constitutes Contempt 

47.321  In general 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

 Lemmons v. Racine County Circuit Court, 148 Wis. 
2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, 
p. 47-5, sec. 47.3412. 

 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 
575 (Ct. App. 1986): 1985 Term, p. 206, sec. 13.51. 

47.322  One directly violates court order, 
and thus is in contempt of court, by 
having others do things prohibited 
by order even if those others are 
not bound by order 

 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 
772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321. 

47.323  Particular conduct as contempt 

47.3231  Appearance in court in 
drunken state 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

47.3232  Attorney's stating "ridiculous" 
to client following imposition 
of sentence 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

47.33  Sanctions Authorized 

47.331  In general 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-3, sec. 47.312. 

47.332  Remedial sanction 

47.3321  In general 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-3, sec. 47.312. 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 223, sec. 13.51. 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 89, sec. 12.51. 

 State v. King, 82 Wis. 2d 124, 262 N.W.2d 80 
(1978): 1977 Term, p. 89, sec. 12.51. 

 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 
N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 
13.1912. 

 State Corp. v. Pro-Specialties, Inc., 107 Wis. 2d 318, 
320 N.W.2d 24 (Ct. App. 1982): 1981 Term, p. 196, 
sec. 13.51. 

47.3322  Must contain purge provision 
that is within power of 
contemnor to perform 

 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 
N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, 
sec. 47.311. 

47.3323  Failure to testify at pretrial 
motion hearing does not trigger 
sanction provided in Wis. Stat. 
§ 972.08(2) 

 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

47.333  Punitive sanction 

47.3331  In general 
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 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-3, sec. 47.312. 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 223, sec. 13.51. 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 89, sec. 12.51. 

 State v. King, 82 Wis. 2d 124, 262 N.W.2d 80 
(1978): 1977 Term, p. 89, sec. 12.51. 

 Lemmons v. Racine County Circuit Court, 148 Wis. 
2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, 
p. 47-5, sec. 47.3412. 

 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 
N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 
13.1912. 

 Share Corp. v. Pro-Specialties, Inc., 107 Wis. 2d 
318, 320 N.W.2d 24 (Ct. App. 1982): 1981 Term, p. 
196, sec. 13.51. 

47.3332  When authorized 

 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 
N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, 
sec. 47.311. 

47.3333  Cannot impose punitive 
sanction in remedial 
proceeding 

 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 
N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, 
sec. 47.311. 

47.3334  Procedures required for 
imposition of punitive sanction 

 For cases dealing with this subject, see sec. 
47.3412. 

47.34  Procedure 

47.341  Nonsummary procedure 

47.3411  Procedure for imposition of 
remedial sanction 

47.34111  In general 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-5, sec. 47.3411. 

 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 
N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 
13.1912. 

47.34112  Cannot impose punitive 
sanction in remedial 
proceeding 

 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 
N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, 
sec. 47.311. 

47.34113  Defendant has right to 
counsel 

 For cases dealing with this subject, see sec. 
47.3662. 

47.34114  Court must inform 
unrepresented litigant 
brought before court in 
civil or remedial contempt 
proceeding by state and 
whose liberty is threatened 
that he or she has right to 
appointed counsel if he or 
she cannot afford one 

 State v. Pultz, 206 Wis. 2d 112, 556 N.W.2d 708 
(1996): 1996 Term, p. 25-1, sec. 25.171. 

47.3412  Procedure for imposition of 
punitive sanction 

47.34121  In general 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-5, sec. 47.3412. 

 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 
N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 
13.1912. 

 Share Corp. v. Pro-Specialties, Inc., 107 Wis. 2d 
318, 320 N.W.2d 24 (Ct. App. 1982): 1981 Term, p. 
196, sec. 13.52. 

47.34122  Need for jury trial 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-5, sec. 47.3413. 

47.3413  Failure to testify at pretrial 
motion hearing does not trigger 
procedures of Wis. Stat. § 
972.08(2) 
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 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 
410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 
47.3311. 

47.3414  Sufficiency of complaint 
instituting nonsummary 
procedure 

 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 
772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321. 

47.342  Summary procedure 

47.3421  Constitutionality of 

 Pounders v. Watson, 117 S. Ct. 2359 (1997): 1996 
Term, p. 47-6, sec. 47.3421. 

47.3422  Prerequisites to use of 
summary procedure 

47.34221  In general 

 Pounders v. Watson, 117 S. Ct. 2359 (1997): 1996 
Term, p. 47-6, sec. 47.3421. 

 International Union, UMWA v. Bagwell, 114 S. Ct. 
2552 (1994): 1993 Term, p. 47-5, sec. 47.3421. 

 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 
172, sec. 12.51. 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 Gower v. Circuit Court, 154 Wis. 2d 1, 452 N.W.2d 
355 (1990): 1989 Term, p. 47-5, sec. 47.3422. 

 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 
862 (1987): 1986 Term, p. 262, sec. 13.541. 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

 Casey v. Carlson, 146 Wis. 2d 166, 430 N.W.2d 718 
(Ct. App. 1988): 1988 Term, p. 47-5, sec. 47.3411. 

 State v. Van Laarhoven, 90 Wis. 2d 67, 279 N.W.2d 
488 (Ct. App. 1979): 1978 Term, p. 125, sec. 11.7641. 

47.34222  Contempt must have been 
committed in actual 
presence of court 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 Gower v. Circuit Court, 154 Wis. 2d 1, 452 N.W.2d 
355 (1990): 1989 Term, p. 47-5, sec. 47.3422. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

 Lemmons v. Racine County Circuit Court, 148 Wis. 
2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, 
p. 47-5, sec. 47.3412. 

 Casey v. Carlson, 146 Wis. 2d 166, 430 N.W.2d 718 
(Ct. App. 1988): 1988 Term, p. 47-5, sec. 47.3411. 

47.34223  Sanction must be imposed 
for the purpose of 
preserving order in the 
court 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 
862 (1987): 1986 Term, p. 262, sec. 13.541. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

 Lemmons v. Racine County Circuit Court, 148 Wis. 
2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, 
p. 47-6, sec. 47.3413. 

 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 
575 (Ct. App. 1986): 1985 Term, p. 207, sec. 13.521. 

 State v. Van Laarhoven, 90 Wis. 2d 67, 279 N.W.2d 
488 (Ct. App. 1979): 1978 Term, p. 125, sec. 11.7641. 

47.34224  Sanction must be imposed 
for purpose of protecting 
authority and dignity of 
court 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 
862 (1987): 1986 Term, p. 262, sec. 13.541. 
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 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

 Lemmons v. Racine County Circuit Court, 148 Wis. 
2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, 
p. 47-6, sec. 47.3413. 

 State v. Van Laarhoven, 90 Wis. 2d 67, 279 N.W.2d 
488 (Ct. App. 1979): 1978 Term, p. 125, sec. 11.7641. 

47.34225  Sanction must be imposed 
immediately after 
contempt 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

 Lemmons v. Racine County Circuit Court, 148 Wis. 
2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, 
p. 47-6, sec. 47.3413. 

47.34226  May not be used to hold 
attorney in contempt for 
being tardy at court 
appearances 

 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 
N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695. 

47.3423  Prerequisites to contempt 
finding 

47.34231  Requirement that 
misconduct be 
"intentional" 

 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 
575 (Ct. App. 1986): 1985 Term, p. 207, sec. 13.5221. 

47.3424  May not be used to hold 
attorney in contempt for being 
tardy at court appearance 

 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 
(1990): 1989 Term, p. 25-3, sec. 25.256. 

 Gower v. Circuit Court, 154 Wis. 2d 1, 452 N.W.2d 
355 (1990): 1989 Term, p. 47-5, sec. 47.3422. 

47.3425  Sufficiency of factual findings 

 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 
575 (Ct. App. 1986): 1985 Term, p. 207, sec. 13.523. 

47.3426  Contemnor's right to allocution 

 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 
N.W.2d 479, at ¶32-33. 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 
862 (1987): 1986 Term, p. 263, sec. 13.542. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 
575 (Ct. App. 1986): 1985 Term, p. 207, sec. 13.524. 

47.343  Warrant for defendant's arrest for 
contempt 

47.3431  When warrant may be issued in 
general 

 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 
770 N.W.2d 769, at ¶13-14. 

47.35  Appellate Review Of Contempt 
Proceeding 

47.351  Time of taking appeal 

 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 
(Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627. 

 McGee v. Racine County Circuit Court, 150 Wis. 2d 
178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 
47-6, sec. 47.3432. 

47.352  Standard of review 

47.3521  Whether court has proceeded 
under proper contempt statute 
is question of law 

 Casey v. Carlson, 146 Wis. 2d 166, 430 N.W.2d 718 
(Ct. App. 1988): 1988 Term, p. 47-6, sec. 47.3431. 

47.3522  Use of contempt power is 
reviewed for abuse of 
discretion 

http://www.wicourts.gov/html/sc/96/96-3281.htm�
http://www.wicourts.gov/html/sc/02/02-2332.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=36809�


47-22 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 
N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-6, 
sec. 47.35. 

47.3523  Finding that person committed 
contempt upheld unless against 
great weight and clear 
preponderance of the evidence 

 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 
862 (1987): 1986 Term, p. 263, sec. 13.55. 

 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 
575 (Ct. App. 1986): 1985 Term, p. 206, sec. 13.51. 

47.3524  Review of findings of fact 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

47.3525  Review of whether conduct 
constitutes contempt 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 
N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, 
sec. 47.322. 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

47.3526  Review of whether proper 
provision of contempt statute 
was utilized by circuit court 

 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 
N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421. 

47.36  Other Matters 

47.361  Use of contempt power by juvenile 
court to enforce juvenile 
dispositional order 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 217, sec. 13.191. 

 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 
N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 
13.1912. 

 In Interest of V.G., 111 Wis. 2d 647, 331 N.W.2d 
632 (Ct. App. 1983): 1982 Term, p. 211, sec. 13.1321. 

47.362  Requirement that statutory 
procedure be followed in finding 
person in contempt 

 Douglas County v. Edwards, 137 Wis. 2d 65, 403 
N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614. 

 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 90, sec. 12.53. 

47.363  Contempt in federal court 

47.3631  Federal court may appoint 
private attorney to institute 
contempt action, but not 
attorney for whose benefit 
contempt action is instituted 

 Young v. United States ex rel. Vuitton et Fils S.A., 
107 S. Ct. 2124 (1987): 1986 Term, p. 261, sec. 13.53. 

47.3632  Attorney appointed to institute 
contempt action in federal 
court may not petition Supreme 
Court for certiorari without 
approval of solicitor general 

 United States v. Providence Journal Co., 108 S. Ct. 
1502 (1988): 1987 Term, p. 11-14, sec. 11.8832. 

47.364  Assessing costs and attorney's fees 
in criminal contempt proceeding 

 Share Corp. v. Pro-Specialties, Inc., 107 Wis. 2d 
318, 320 N.W.2d 24 (Ct. App. 1982): 1981 Term, p. 
196, sec. 13.53. 

47.365  Use of contempt power against 
prosecutor for unprofessional 
conduct 

 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 
808 (1980): 1980 Term, p. 156, sec. 13.92. 

47.366  Rights of defendant in contempt 
proceeding 

47.3661  In general 
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 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 
597 (1978): 1977 Term, p. 10, sec. 2.15. 

 State v. King, 82 Wis. 2d 124, 262 N.W.2d 80 
(1978): 1977 Term, p. 90, sec. 12.52. 

47.3662  Right to counsel 

 State v. Pultz, 206 Wis. 2d 112, 556 N.W.2d 708 
(1996): 1996 Term, p. 25-1, sec. 25.171. 

47.3663  Right to allocution 

 For cases dealing with this subject, see sec. 
47.3426. 

47.367  Effect of setting aside order on the 
finding of contempt for 
disobedience thereof 

 State v. Orethun, 84 Wis. 2d 487, 267 N.W.2d 318 
(1978): 1977 Term, p. 90, sec. 12.54. 

47.368  Determining whether contempt 
proceeding is civil or criminal for 
purposes of protections afforded by 
federal constitution in criminal 
cases 

 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, 
p. 21-1, sec. 21.11. 

47.369  Other matters 

47.3691  Fact that contemptuous remark 
was communication between 
defense counsel and client does 
not render it a privileged 
communication that cannot 
form the basis for a contempt 
citation 

 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 
N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, 
sec. 47.3421. 

47.3692  Repeater statute and its 
sentence-enhancing provisions 
cannot be used to enhance 
punitive sanction imposed for 
contempt of court 

 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 
(Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627. 

47.3693  Use of contempt against 
abortion protestor bound by 
injunction who directs others 
to violate injunction 

 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 
772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321. 

47.4  Principles Governing Adjudication Of 
Constitutionality Of Statutes 

47.41  Standing To Raise Constitutional 
Challenge To Statutes 

47.411  In general 

 Los Angeles Police Department v. United Reporting 
Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 
47-4, sec. 47.4931. 

 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 
(1985): 1984 Term, p. 225, sec. 13.881. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶47. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶20-22. 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Hicks, 207 Wis. 2d 51, 557 N.W.2d 412 
(1997): 1996 Term, p. 38-23, sec. 38.8811. 

 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 
(Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 47-11, sec. 47.411. 

 For cases dealing generally with the limitation 
on remedies for constitutional violations to those 
whose rights were violated, see sec. 21.32. 

47.412  Standing to challenge statute on 
grounds of vagueness 

 For cases dealing with this subject, see sec. 
22.212. 
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47.413  Standing to challenge statute on 
grounds of overbreadth 

 For cases dealing with this subject, see sec. 
47.482. 

47.414  Court will not resolve 
constitutional claim that depends 
on hypothetical or future facts 

 For cases dealing with this subject, see sec. 
11.9331. 

47.415  Person cannot challenge 
constitutionality of statute on 
ground that it might be 
unconstitutional as applied to 
others 

47.4151  In general 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶47. 

47.4152  But person can challenge 
constitutionality of statute that 
substantially interferes with 
third party’s first amendment 
rights, i.e., is overbroad 

 For cases dealing with this subject, see sec. 47.48. 

47.42  Court Will Not Reach Constitutional 
Question Unnecessarily 

 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 
Term, p. 10-19, sec. 10.6912. 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 216, sec. 13.81. 

 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 
(1985): 1984 Term, p. 224, sec. 13.81. 

 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 
(1986): 1986 Term, p. 266, sec. 13.81. 

 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 
(1985): 1984 Term, p. 208, sec. 12.7911. 

 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 
169 (1984): 1984 Term, p. 201, sec. 12.7223. 

 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 
N.W.2d 285 (1978): 1977 Term, p. 69, sec. 9.52. 

 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 
400, 690 N.W.2d 452, at ¶23. 

 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 
666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶11. 

 State v. Halmo, 125 Wis. 2d 369, 371 N.W.2d 424 
(Ct. App. 1985): 1985 Term, p. 216, sec. 13.893. 

 State ex rel. State Public Defender v. Percy, 97 Wis. 
2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, 
p. 174, sec. 12.84. 

 For cases dealing generally with this 
requirement in all contexts, see sec. 21.588. 

47.43  Presumption Of Statute's 
Constitutionality 

47.431  In general 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶10. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶12, 76-77. 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶122. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶10. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶11-18. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶14, 34. 

 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 
N.W.2d 124, at ¶10. 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶11. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶8. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶33. 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶10. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶30. 
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 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 
(1995): 1994 Term, p. 47-12, sec. 47.431. 

 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 
1, 531 N.W.2d 32 (1995): 1994 Term, p. 47-12, sec. 
47.431. 

 State v. Gudenschwager, 191 Wis. 2d 432, 529 
N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711. 

 State v. Thiel, 188 Wis. 2d 695, 524 N.W.2d 641 
(1994): 1994 Term, p. 30-7, sec. 30.9224. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 33-2, sec. 33.2111. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 47-2, sec. 47.43. 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 47-2, 
sec. 47.43. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 47-6, sec. 47.43. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 
N.W.2d 696 (1989): 1988 Term, p. 47-7, sec. 47.43. 

 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 
N.W.2d 562 (1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 
(1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 
(1988): 1987 Term, p. 47-3, sec. 47.43. 

 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 
(1988): 1987 Term, p. 47-3, sec. 47.43. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 47-4, sec. 
47.43. 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
267, sec. 13.821. 

 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 
(1985): 1985 Term, p. 190, sec. 12.7911. 

 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 
(1983): 1982 Term, p. 227, sec. 13.82. 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 227, sec. 13.82. 

 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 
(1982): 1981 Term, p. 197, sec. 13.82. 
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 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 
(1980): 1979 Term, p. 174, sec. 12.82. 

 State v. Hart, 89 Wis. 2d 58, 277 N.W.2d 843 
(1979): 1978 Term, p. 134, sec. 12.81. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶7. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶4. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶5. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶18. 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶8. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶19. 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶8. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶10. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶35. 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶6. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶5. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶5. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶22, 28. 

 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 
683 N.W.2d 485, at ¶13. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶24. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶12. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶9. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶30. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶34. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶30, 35. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶4. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶4. 

 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 
613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶5. 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶6. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶5. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶23. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 
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 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 
(Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611. 

 City of Milwaukee v. Arrieh, 211 Wis. 2d 762, 565 
N.W.2d 291 (Ct. App. 1997): 1996 Term, p. 30-3, 
sec. 30.9322. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 
(Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 37-1, sec. 37.2321. 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 47-6, sec. 47.43. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 47-2, sec. 47.43. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 Skow v. Goodrich, 162 Wis. 2d 448, 469 N.W.2d 
888 (Ct. App. 1991): 1990 Term, p. 47-2, sec. 47.43. 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 47-2, sec. 47.43. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 47-2, sec. 47.43. 

 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 
(Ct. App. 1989): 1989 Term, p. 47-6, sec. 47.43. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 47-3, sec. 47.43. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 47-4, sec. 47.43. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 267, sec. 13.821. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 267, sec. 13.821. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 267, sec. 13.821. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 267, sec. 13.821. 
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 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 216, sec. 13.82. 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 224, sec. 13.82. 

 State v. Muehlenberg, 118 Wis. 2d 502, 347 
N.W.2d 914 (Ct. App. 1984): 1983 Term, p. 257, sec. 
13.82. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 228, sec. 12.7241. 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 257, sec. 13.82. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 228, sec. 13.82. 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 228, sec. 
13.82. 

 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. 
App. 1982): 1982 Term, p. 228, sec. 13.82. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 228, sec. 13.82. 

 State v. Black Steer Steak House, Inc., 102 Wis. 2d 
534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 
154, sec. 13.83. 

 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 
291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 174, 
sec. 12.82. 

 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 
(Ct. App. 1979): 1978 Term, p. 134, sec. 12.81. 

47.432  Presumption applies to 
administrative rules 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 267, sec. 
13.822. 

47.433  Presumption does not apply when 
statute challenged on first 
amendment grounds 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶13. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶33. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶30. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-1, sec. 35.1111. 

47.434  Presumption applies to statute that 
predated enactment of 
constitutional provision it is 
alleged to violate 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶11. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶12-14. 

47.44  Burden Of Proof On Constitutional 
Challenge To Statute 

47.441  In general 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶10. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶12, 76. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶10. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶11. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶14, 34. 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶11. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶8. 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶10. 

 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 
N.W.2d 528, 2000 Term WSC-1, at ¶30. 

 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 
(1999): 1998 Term, p. 41-2, sec. 41.324. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 
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 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 
673 (1996): 1996 Term, p. 29-7, sec. 29.781. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 
(1995): 1994 Term, p. 47-12, sec. 47.441. 

 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 
1, 531 N.W.2d 32 (1995): 1994 Term, p. 47-12, sec. 
47.441. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 33-2, sec. 33.2111. 

 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 
(1992): 1991 Term, p. 47-2, sec. 47.442. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 47-2, sec. 47.441. 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 47-2, 
sec. 47.43. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 47-6, sec. 47.44. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 
N.W.2d 696 (1989): 1988 Term, p. 47-7, sec. 47.43. 

 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 
N.W.2d 562 (1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 
(1988): 1987 Term, p. 47-3, sec. 47.43. 

 State ex rel. Unnamed Petitioners v. Connors, 136 
Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 
267, sec. 13.821. 

 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 
584 (1983): 1982 Term, p. 228, sec. 13.83. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶7. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶4. 

 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 
754 N.W.2d 175, at ¶7. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶5. 

 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 
371, 742 N.W.2d 876, at ¶18. 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶8. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶19. 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶8. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶10. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶35. 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶6. 
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 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶4. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶5. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶22. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶5. 

 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 
685 N.W.2d 890, at ¶22, 28. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶24. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶12. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶9. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶36. 

 In Interest of Lindsey A.F., 2002 WI App 223, 257 
Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, 
at ¶34. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶30. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶4. 

 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 
637 N.W.2d 791, 2001 Term WCA-150, at ¶4. 

 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 
613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶5. 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶6. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶5. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 
N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, 
sec. 44.5611. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.6511. 

 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 
(Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112. 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 
(Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 37-1, sec. 37.2321. 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 
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 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 
(Ct. App. 1993): 1993 Term, p. 47-6, sec. 47.43. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 Skow v. Goodrich, 162 Wis. 2d 448, 469 N.W.2d 
888 (Ct. App. 1991): 1990 Term, p. 47-2, sec. 47.43. 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 47-2, sec. 47.43. 

 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 
582 (Ct. App. 1990): 1990 Term, p. 47-2, sec. 47.44. 

 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 
(Ct. App. 1989): 1989 Term, p. 47-6, sec. 47.43. 

 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 
(Ct. App. 1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 
(Ct. App. 1989): 1988 Term, p. 47-7, sec. 47.43. 

 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 47-7, sec. 47.44. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 47-3, sec. 47.43. 

 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 47-4, sec. 47.43. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 267, sec. 13.831. 

 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 
(Ct. App. 1987): 1986 Term, p. 267, sec. 13.831. 

 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 
(Ct. App. 1986): 1986 Term, p. 267, sec. 13.831. 

 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 
(Ct. App. 1986): 1986 Term, p. 267, sec. 13.821. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 216, sec. 13.821. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 228, sec. 12.7241. 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 257, sec. 13.83. 

 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 
(Ct. App. 1983): 1982 Term, p. 228, sec. 13.82. 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 228, sec. 
13.82. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 228, sec. 13.83. 

 State v. Black Steer Steak House, Inc., 102 Wis. 2d 
534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 
144, sec. 12.7911. 

47.442  When challenge made to 
administrative rule 

 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 
N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 267, sec. 
13.822. 

47.443  When constitutionality challenged 
on first amendment grounds 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶10, 14. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶10. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶33. 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 
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 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 
(1992): 1991 Term, p. 47-2, sec. 47.442. 

 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 
754 N.W.2d 175, at ¶7. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶30. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 
38.6511. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

47.444  When classification in statute is 
alleged to violate equal protection 
clause 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

47.445  Requirement of proof beyond a 
reasonable doubt applies not only 
to facial challenges to statute, but to 
as-applied challenges as well 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶76. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶19. 

 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 
427, 678 N.W.2d 369, at ¶36. 

47.45  Construing Statute So As To Avoid 
Constitutional Issue 

47.451  In general 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

 Harris v. United States, 122 S. Ct. 2406 (2002), 
2001 Term USSC-19. 

 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 
Term, p. 34-5, sec. 34.8112. 

 Richardson v. United States, 119 S. Ct. 1707 (1999): 
1998 Term, p. 47-6, sec. 47.45. 

 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 
Term, p. 31-14, sec. 31.7913. 

 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. 
Ct. 1952 (1998): 1997 Term, p. 47-13, sec. 47.45. 

 Almendarez-Torres v. United States, 118 S. Ct. 1219 
(1998): 1997 Term, p. 47-13, sec. 47.45. 

 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 
Term, p. 47-13, sec. 47.45. 

 Edmond v. United States, 117 S. Ct. 1573 (1997): 
1996 Term, p. 47-7, sec. 47.45. 

 United States v. Lopez, 115 S. Ct. 1624 (1995): 1994 
Term, p. 47-12, sec. 47.45. 

 United States v. X-Citement Video, Inc., 115 S. Ct. 
464 (1994): 1994 Term, p. 47-12, sec. 47.45. 

 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 
Term, p. 47-2, sec. 47.45. 

 Burns v. United States, 111 S. Ct. 2182 (1991): 1990 
Term, p. 9-2, sec. 9.173. 

 Chapman v. United States, 111 S. Ct. 1919 (1991): 
1990 Term, p. 47-2, sec. 47.45. 

 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 
Term, p. 47-2, sec. 47.45. 

 Webster v. Reproductive Health Services, 109 S. Ct. 
3040 (1989): 1988 Term, p. 47-8, sec. 47.45. 

 Gomez v. United States, 109 S. Ct. 2237 (1989): 
1988 Term, p. 8-1, sec. 8.161. 

 Frisby v. Schultz, 108 S. Ct. 2495 (1988): 1987 
Term, p. 30-4, sec. 30.9832. 

 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, 
p. 47-4, sec. 47.45. 

 New York v. Class, 106 S. Ct. 960 (1986): 1985 
Term, p. 216, sec. 13.81. 

 United States v. Albertini, 105 S. Ct. 2897 (1985): 
1984 Term, p. 224, sec. 13.83. 

 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 
Term, p. 174 Term, sec. 12.83. 
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 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶122. 

 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 
(1986): 1985 Term, p. 216, sec. 13.84. 

 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 
698 N.W.2d 850, at ¶18. 

 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 
(Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 94, sec. 5.142. 

 State v. Schmit, 115 Wis. 2d 657, 340 N.W.2d 752 
(Ct. App. 1983): 1983 Term, p. 257, sec. 13.84. 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 257, sec. 13.85. 

47.452  This canon of construction is only 
applicable when statute is 
ambiguous 

 United States v. Oakland Cannabis Buyers' 
Cooperative, 121 S. Ct. 1711 (2001), 2000 Term 
USSC-19. 

47.453  This canon of construction is 
applicable only when there is 
"serious" concerns about statute's 
constitutionality 

 Gonzalez v. United States, 128 S. Ct. 1765 (2008). 

47.46  Construing Statute So As To Render It 
Constitutional 

47.461  In general 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Reno v. American Civil Liberties Union, 117 S. Ct. 
2329 (1997): 1996 Term, p. 47-7, sec. 47.461. 

 United States v. X-Citement Video, Inc., 115 S. Ct. 
464 (1994): 1994 Term, p. 47-12, sec. 47.45. 

 United States v. Batchelder, 99 S. Ct. 2198 (1979): 
1978 Term, p. 134, sec. 12.83. 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶27. 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 Demmith v. Wisconsin Judicial Conference, 166 Wis. 
2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 47-3, 
sec. 47.46. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 47-8, sec. 47.46. 

 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 
(1983): 1982 Term, p. 228, sec. 13.85. 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶12. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶8. 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶6. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811. 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 
882 (Ct. App. 1990): 1990 Term, p. 47-2, sec. 47.461. 
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 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 
(Ct. App. 1988): 1987 Term, p. 47-4, sec. 47.43. 

 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 
(Ct. App. 1987): 1986 Term, p. 267, sec. 13.821. 

 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 
(Ct. App. 1986): 1986 Term, p. 94, sec. 5.142. 

 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. 
App. 1986): 1986 Term, p. 267, sec. 13.821. 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 106, sec. 7.561. 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 257, sec. 13.85. 

 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 
135 (Ct. App. 1981): 1981 Term, p. 197, sec. 13.84. 

 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 
N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 169, sec. 
12.316. 

 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 
(Ct. App. 1979): 1978 Term, p. 135, sec. 12.83. 

47.462  By severing unconstitutional 
portion and allowing remainder to 
stand 

 For cases dealing with this subject, see sec. 
47.492. 

47.463  Reading procedural due process 
requirement into statute 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 47-2, sec. 47.462. 

47.464  Rule permitting construction of 
statute so as to render it 
constitutional does not create 
license for court to rewrite 
language enacted by legislature 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 
(1997): 1996 Term, p. 38-18, sec. 38.8811. 

47.465  United States Supreme Court has 
no authority to construe language 
of state statute more narrowly than 
construction given by state's 
highest court 

 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 
1998 Term, p. 22-2, sec. 22.2111. 

47.466  Construction to render statute 
constitutional only appropriate 
where legislative history or 
statutory language supports it; 
court may not rewrite statute to 
render it constitutional 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

47.467  Construction that would render 
statute constitutional must be 
reasonable interpretation of statute 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶27. 

47.468  Construing statute so as to obviate 
overbreadth of statute 

 For cases dealing with this subject, see sec. 
47.4832. 

47.47  Supplying Constitutional Deficiencies 
To Save Statute 

 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term 
USSC-24. 

 Burns v. United States, 111 S. Ct. 2182 (1991): 1990 
Term, p. 9-2, sec. 9.173. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State ex rel. Deisinger v. Treffert, 85 Wis. 2d 257, 
270 N.W.2d 402 (1978): 1978 Term, p. 134, sec. 
12.82. 
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 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 
(Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 
(Ct. App. 1985): 1985 Term, p. 106, sec. 7.561. 

47.48  Attacking Statute As Overbroad 

47.481  Overbreadth in general 

 United States v. Williams, 128 S. Ct. 1830 (2008). 

 Gonzales v. Carhart, 127 S. Ct. 1610 (2007). 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

 Virginia v. Hicks, 123 S. Ct. 2191 (2003). 

 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, 
p. 30-9, sec. 30.9816. 

 Los Angeles Police Department v. United Reporting 
Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 
47-4, sec. 47.4931. 

 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 
1998 Term, p. 47-6, sec. 47.481. 

 Alexander v. United States, 113 S. Ct. 2766 (1993): 
1992 Term, p. 47-5, sec. 47.481. 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 
Term, p. 47-7, sec. 47.481. 

 Massachusetts v. Oakes, 109 S. Ct. 2633 (1989): 
1988 Term, p. 47-8, sec. 47.483. 

 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, 
p. 38-7, sec. 38.7841. 

 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 
Term, p. 68, sec. 3.7121. 

 United States v. Salerno, 107 S. Ct. 2095 (1987): 
1986 Term, p. 268, sec. 13.8931. 

 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 
(1985): 1984 Term, p. 75, sec. 3.7122. 

 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 
Term, p. 49, sec. 3.7121. 

 Village of Hoffman Estates v. Flipside, Hoffman 
Estates, Inc., 102 S. Ct. 1186 (1982): 1981 Term, p. 49, 
sec. 3.7111. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶38-40. 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶19. 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 
(1992): 1991 Term, p. 9-20, sec. 9.4521. 

 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 
N.W.2d 562 (1989): 1988 Term, p. 47-8, sec. 47.481. 

 State v. Sarlund, 139 Wis. 2d 386, 407 N.W.2d 544 
(1987): 1986 Term, p. 246, sec. 12.7971. 

 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 40, 
sec. 3.7121. 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 30, sec. 3.7121. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶9. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶7. 

 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 
513, 683 N.W.2d 497, at ¶22. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶35. 
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 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶23. 

 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. 
App. 1999): 1999 Term, p. 9-32, sec. 9.6343. 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 47-11, sec. 47.411. 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 
38.8711. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 33-7, sec. 33.521. 

 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 
183 (Ct. App. 1984): 1983 Term, p. 228, sec. 12.7241. 

 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 
(Ct. App. 1983): 1982 Term, p. 195, sec. 12.7521. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 44, sec. 3.7121. 

 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 
(Ct. App. 1979): 1978 Term, p. 36, sec. 3.7121. 

47.482  Standing to raise overbreadth 
challenge 

 Virginia v. Hicks, 123 S. Ct. 2191 (2003). 

 Los Angeles Police Department v. United Reporting 
Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 
47-4, sec. 47.4931. 

 Massachusetts v. Oakes, 109 S. Ct. 2633 (1989): 
1988 Term, p. 47-8, sec. 47.483. 

 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 
Term, p. 69, sec. 3.7122. 

 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 
(1985): 1984 Term, p. 75, sec. 3.7122. 

 Regan v. Time, Inc., 104 S. Ct. 3262 (1984): 1983 
Term, p. 77, sec. 3.7122. 

 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 
Term, p. 49, sec. 3.7121. 

 Village of Hoffman Estates v. Flipside, Hoffman 
Estates, Inc., 102 S. Ct. 1186 (1982): 1981 Term, p. 49, 
sec. 3.7111. 

 H. L. v. Matheson, 101 S. Ct. 1164 (1981): 1980 
Term, p. 44, sec. 3.7122. 

 Vance v. Universal Amusement Co., Inc., 100 S. Ct. 
1156 (1980): 1979 Term, p. 155, sec. 11.7142. 

 County Court of Ulster County v. Allen, 99 S. Ct. 
2213 (1979): 1978 Term, p. 35, sec. 3.7112. 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 
(1992): 1991 Term, p. 9-20, sec. 9.4521. 

 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 
N.W.2d 562 (1989): 1988 Term, p. 47-8, sec. 47.482. 

 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 
2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 40, 
sec. 3.7122. 

 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 
(1978): 1977 Term, p. 31, sec. 3.7122. 
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 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶19. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. 
App. 1995): 1994 Term, p. 47-11, sec. 47.411. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 
38.8711. 

 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 
(Ct. App. 1989): 1989 Term, p. 33-7, sec. 33.521. 

 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 
(Ct. App. 1989): 1989 Term, p. 47-7, sec. 47.482. 

 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 
190 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.211. 

 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 
(Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111. 

 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 
(Ct. App. 1980): 1980 Term, p. 44, sec. 3.7122. 

 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 
(Ct. App. 1979): 1978 Term, p. 36, sec. 3.7122. 

47.483  Other principles relating to 
overbreadth doctrine 

47.4831  Effect on overbreadth challenge 
of amendment to statute 
eliminating provision alleged 
to be overbroad 

 Massachusetts v. Oakes, 109 S. Ct. 2633 (1989): 
1988 Term, p. 47-8, sec. 47.483. 

47.4832  Eliminating overbreadth 
problem by narrowing judicial 
construction 

47.48321  In general 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶10. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶7. 

 For cases dealing generally with the construction 
of a statute so as to render it constitutional, see sec. 
47.46. 

47.48322  Allegedly overbroad 
statute may be narrowed 
by judicial construction 
and applied to conduct 
occurring before the 
construction, provided 
such application affords 
fair warning to the 
defendant 

 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 
Term, p. 38-1, sec. 38.211. 

47.4833  Eliminating overbreadth 
problem by severing portion of 
statute that creates problem 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶7. 

47.4834  Fact that speech may be used to 
establish elements of crime or 
to prove motive or intent does 
not render statute creating 
crime unconstitutionally 
overbroad 

 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 
Term, p. 31-7, sec. 31.661. 

47.4835  Statute that does not regulate 
conduct or impose sanctions is 
not subject to overbreadth 
challenge 

 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 
(Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111. 

47.4836  Applicability of overbreadth 
doctrine outside first 
amendment context in general 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111. 
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47.4837  Alleged overbreadth must 
infringe on "protected 
constitutional freedom" 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

47.4838  That coverage is broader than 
specific concern that led to 
statute's enactment is not 
constitutional defect 

 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, 
p. 30-9, sec. 30.9816. 

47.484  Particular applications of 
overbreadth doctrine 

47.4841  Lack of element of intent in 
statutes proscribing sexual 
assault by sexual intercourse 
does not render statute 
unconstitutionally overbroad 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

47.4842  Statute proscribing exposing 
child to harmful material is not 
unconstitutionally overbroad 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

47.4843  Statute proscribing obscene 
material or performance 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

47.4844  Statute proscribing disorderly 
conduct is not constitutionally 
overbroad 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶21. 

47.4845  Housing authority’s policy 
limiting access to housing 
project 

 Virginia v. Hicks, 123 S. Ct. 2191 (2003). 

47.4846  Statute proscribing misconduct 
in public office 

 For cases dealing with this subject, see sec. 
35.23312. 

47.4847  Statute proscribing sexual 
assault of child but not 
recognizing victim's 
affirmative misrepresentation 
of age as defense 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶38-50. 

47.4848  Statute proscribing possession 
of firearm by felon is not 
overbroad 

 For cases dealing with this subject, see sec. 
38.14113. 

47.4849  Statute proscribing bomb 
scares is not unconstitutionally 
overbroad 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶1-19. 

 For cases dealing with this subject, see sec. 
38.68711. 

47.485  Particular applications of 
overbreadth doctrine (cont'd) 

47.4851  Federal statute prohibiting 
pandering and solicitation of 
child pornography is not 
unconstitutionally overbroad 

 For cases dealing with this subject, see sec. 
38.68711. 

47.4852  Lack of exemption from 
definition of sexual intercourse 
for intrusions that are part of 
bona fide medical, health care, 
and hygiene procedures 
renders definition overbroad, 
but overbreadth is cured by 
limiting construction 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶7-13. 

47.49  Other Principles And Matters 

47.491  Appellate review of determination 
of constitutionality 
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47.4911  Standard of review 

 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 
N.W.2d 34, at ¶10. 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶12. 

 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 
N.W.2d 495, at ¶4. 

 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 
N.W.2d 80, at ¶13. 

 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 
N.W.2d 594, at ¶13. 

 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 
N.W.2d 810, at ¶9. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶10. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶14. 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶11. 

 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 
N.W.2d 189, 2001 Term WSC-240, at ¶18. 

 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 
N.W.2d 784, 2001 Term WSC-222, at ¶8. 

 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 
N.W.2d 287, 2001 Term WSC-171, at ¶20. 

 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 
644 N.W.2d 891, 2001 Term WSC-136, at ¶33. 

 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 
N.W.2d 455, 2000 Term WSC-127, at ¶10. 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 
N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 County of Kenosha v. C & S Management, Inc., 223 
Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 
38-6, sec. 38.2411. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 
(1996): 1995 Term, p. 6-11, sec. 6.444. 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.711. 

 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 
(1993): 1992 Term, p. 33-2, sec. 33.2111. 

 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 
(1992): 1991 Term, p. 47-3, sec. 47.4921. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 47-7, sec. 47.491. 

 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 
36 (1989): 1988 Term, p. 47-9, sec. 47.4921. 

 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 
N.W.2d 562 (1989): 1988 Term, p. 47-9, sec. 47.4921. 

 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 
239, 414 N.W.2d 832 (1987): 1987 Term, p. 47-4, sec. 
47.4811. 

 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 
(1982): 1981 Term, p. 197, sec. 13.853. 

 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ 
N.W.2d __, at ¶6. 

 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 
769 N.W.2d 125, at ¶5. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶4. 

 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 
754 N.W.2d 175, at ¶7. 

 In Interest of Robert T., 2008 WI App 22, 307 Wis. 
2d 488, 746 N.W.2d 564, at ¶5. 

 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 
474, 730 N.W.2d 440, at ¶8. 
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 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶19. 

 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 
377, 724 N.W.2d 414, at ¶5. 

 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 
724 N.W.2d 656, at ¶10. 

 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 
578, 718 N.W.2d 168, at ¶35. 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶6. 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶4. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶5. 

 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 
703 N.W.2d 727, at ¶8. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶5. 

 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 
690 N.W.2d 668, at ¶16. 

 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 
681 N.W.2d 230, at ¶12. 

 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 
678 N.W.2d 880, at ¶9. 

 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 
349, 671 N.W.2d 700, at ¶9. 

 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 
668 N.W.2d 823, at ¶20. 

 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 
719, 668 N.W.2d 760, at ¶30. 

 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 
342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶7. 

 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 
651 N.W.2d 305, 2002 Term WCA-26, at ¶30. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶4. 

 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 
625 N.W.2d 302, 2000 Term WCA-207, at ¶6. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶4. 

 State v. Matthew A.B., 231 Wis. 2d 688, 605 
N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, 
sec. 25.25931. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 
(Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121. 

 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 
(Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631. 

 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. 
App. 1998): 1998 Term, p. 38-21, sec. 38.5212. 

 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 
(Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431. 

 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 
444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611. 

 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 
62 (Ct. App. 1997): 1997 Term, p. 47-13, sec. 
47.4911. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 
(Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111. 

 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 
(Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211. 

 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 
(Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816. 

 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 
(Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811. 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 
(Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631. 

 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 
(Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522. 
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 State v. C&S Management, Inc., 198 Wis. 2d 844, 
544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, 
sec. 6.4642. 

 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 
(Ct. App. 1995): 1995 Term, p. 36-7, secs. 36.8811; p. 
38-20, sec. 38.8811. 

 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 
821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 
32.7311. 

 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 
(Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 47-3, sec. 
47.4921. 

 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 
(Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521. 

 Skow v. Goodrich, 162 Wis. 2d 448, 469 N.W.2d 
888 (Ct. App. 1991): 1990 Term, p. 47-3, sec. 
47.4951. 

 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 
873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511. 

 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 
(Ct. App. 1989): 1989 Term, p. 47-7, sec. 47.491. 

 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.4921. 

 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 
(Ct. App. 1987): 1986 Term, p. 268, sec. 13.892. 

 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 
N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 228, sec. 
13.861. 

 State v. Black Steer Steak House, Inc., 102 Wis. 2d 
534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 
144, sec. 12.7911. 

47.4912  Reviewing court engages in 
independent review without 
deference to trial court's 
determination 

 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 
(1995): 1994 Term, p. 47-13, sec. 47.4911. 

 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 
(1994): 1993 Term, p. 20-8, sec. 20.3521. 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶19. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶5. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶5. 

 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 
(Ct. App. 1994): 1994 Term, p. 37-1, sec. 37.2321. 

 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 
226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711. 

 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 
448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711. 

 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 
(Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211. 

 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 
(Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211. 

 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 
(Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121. 

47.492  Remedy when part of statute found 
unconstitutional 

47.4921  In general 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

47.4922  Partial invalidation of statute 
(severability doctrine) 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

 United States v. Booker, 125 S. Ct. 738 (2005). 

 Reno v. American Civil Liberties Union, 117 S. Ct. 
2329 (1997): 1996 Term, p. 38-4, sec. 38.2711. 

 Leavitt v. Jane L., 116 S. Ct. 2068 (1996): 1995 
Term, p. 47-6, sec. 47.494. 

 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 
(1985): 1984 Term, p. 224, sec. 13.841. 
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 Regan v. Time, Inc., 104 S. Ct. 3262 (1984): 1983 
Term, p. 258, sec. 13.894. 

 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 
N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421. 

 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 
(1999): 1998 Term, p. 38-30, sec. 38.6411. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 
(1998): 1997 Term, p. 35-1, sec. 35.1111. 

 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 
(1994): 1993 Term, p. 38-10, sec. 38.6311. 

 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 
(Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411. 

 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 
394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624. 

47.4923  Construing statute so as to 
render it constitutional 

 For cases dealing with this subject, see sec. 47.46. 

47.4924  Supplying constitutional 
deficiences to save statute 

 For cases dealing with this subject, see sec. 47.47. 

47.493  Trial court's authority or duty to 
consider constitutionality of statute 
issues sua sponte 

47.494  Court should be concerned with 
substance, not form, of statute 

 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 
(1981): 1980 Term, p. 154, sec. 13.81. 

47.495  Court will sustain statute against 
constitutional attack if there is any 
reasonable basis for it 

47.4951  In general 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶12, 77. 

 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 
667 N.W.2d 318, at ¶14. 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶11, 27. 

 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 
654 (1989): 1989 Term, p. 47-7, sec. 47.492. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶9. 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶19. 

 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 
906 (Ct. App. 1991): 1991 Term, p. 47-3, sec. 47.491. 

 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 
(Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.491. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 47-5, sec. 47.483. 

 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 
215 (Ct. App. 1984): 1984 Term, p. 225, sec. 13.885. 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 258, sec. 13.892. 

47.4952  Reasonable basis need not be 
expressly stated by legislature 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶11. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶9. 

47.4953  If court can conceive of a 
rational basis for legislation, it 
will be upheld 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶11, 27. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶9. 

47.4954  If court can conceive of any 
factual basis for legislation, it 
will be upheld 

 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 
748 N.W.2d 447, at ¶12, 77. 

 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 
N.W.2d 769, at ¶122. 
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 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶27. 

47.4955  Courts accord particular 
deference to reasonable 
legislative judgments in mental 
health arena 

 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 
712 N.W.2d 61, at ¶4. 

47.496  Attacking statute as underbroad 

47.4961  Underbreadth in general 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶20. 

47.4962  Particular applications of 
underbreadth doctrine 

47.49621  Statute proscribing 
disorderly conduct is not 
constitutionally 
underbroad 

 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 
204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶21. 

47.497  As-applied challenge to statute's 
constitutionality 

47.4971  In general 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶4. 

47.4972  What must be shown to 
succeed on challenge 

 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 
234, 729 N.W.2d 776, at ¶19. 

47.498  Facial challenge to statute's 
constitutionality 

47.4981  In general 

 Gonzales v. Carhart, 127 S. Ct. 1610 (2007). 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶30. 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶27. 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶5. 

47.4982  What must be shown to 
succeed on challenge 

 Gonzales v. Carhart, 127 S. Ct. 1610 (2007). 

 Los Angeles Police Department v. United Reporting 
Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 
47-4, sec. 47.4931. 

 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 
1998 Term, p. 22-2, sec. 22.2111. 

 Caplin & Drysdale, Chartered v. United States, 109 
S. Ct. 2646 (1989): 1988 Term, p. 47-9, sec. 47.4931. 

 United States v. Salerno, 107 S. Ct. 2095 (1987): 
1986 Term, p. 268, sec. 13.8931. 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶30. 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶5. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶4. 

 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 
(Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331. 

47.4983  Effect of successful facial 
challenge 

 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 
(1998): 1997 Term, p. 47-6, sec. 47.19211. 

47.4984  Facial challenge "is uphill 
endeavor" 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶8. 

47.4985  Particular facial challenges to 
statute's constitutionality 
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47.49851  Challenge to state statute 
that limits access to arrest 
records 

 Los Angeles Police Department v. United Reporting 
Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 
47-4, sec. 47.4931. 

47.49852  Challenge to use of word 
"likely" in standard for ch. 
980 commitment 

 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 
727 N.W.2d 364, at ¶7-22. 

47.499  Other matters 

47.4991  Requirement that attorney 
general be notified when 
constitutional challenge made 

47.49911  In general 

 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 
666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶10. 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 47-3, sec. 
47.4912. 

 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 
(Ct. App. 1987): 1986 Term, p. 270, sec. 13.972. 

47.49912  No notification required 
when challenge to 
constitutionality of 
administrative rule made 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 47-3, sec. 
47.4912. 

47.4992  Constitutional rule to be 
confined to facts to which it is 
applied 

 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 
(1985): 1984 Term, p. 225, sec. 13.882. 

47.4993  Effect of statute's 
unconstitutionality 

 State ex rel. Teunas v. County of Kenosha, 142 Wis. 
2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 47-4, 
sec. 47.482. 

47.4994  Waiver of challenge to 
constitutionality of statute 

47.49941  In general 

 City of Mequon v. Hess, 158 Wis. 2d 500, 463 
N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 47-3, 
sec. 47.494. 

 For cases dealing with the waiver of a challenge 
to the constitutionality of the statute creating the 
offense of which the defendant was convicted 
when the defendant pleaded guilty or no contest to 
that offense, see sec. 7.3232. 

47.49942  When statute is 
unconstitutional on its 
face, unconstitutionality 
deprives court of subject 
matter jurisdiction and 
challenge to 
constitutionality cannot be 
waived 

 For cases dealing with this subject, see sec. 
12.12522. 

47.49943  When statute is challenged 
as unconstitutional "as 
applied," normal waiver 
rules generally apply 

 For cases dealing with this subject, see sec. 
12.12523. 

47.4995  When same legislature passes 
both constitutional provision 
that statute is claimed to violate 
and statute that is being 
attacked, that is indication that 
statute is consistent with 
constitutional provision 

 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 
(1994): 1993 Term, p. 6-9, sec. 6.3322. 

47.4996  In assessing constitutionality of 
statute, reviewing court 
presumes good faith on the part 
of the legislature 

 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 
(1995): 1995 Term, p. 10-19, sec. 10.7111. 
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47.4997  In adjudicating 
constitutionality of statute, 
reviewing court's task is not to 
search for sinister motives 
underlying legislature's acts 

 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 
105 (1995): 1995 Term, p. 10-16, sec. 10.711. 

47.4998  Principles governing 
adjudication of 
constitutionality of 
administrative rules 

 For cases dealing with this subject, see sec. 
47.875. 

47.4999  Other principles and matters 

47.49991  Illicit legislative purpose 
does not necessarily 
invalidate statute 

 Michael M. v. Superior Court, 101 S. Ct. 1200 
(1981): 1980 Term, p. 154, sec. 13.82. 

47.49992  Even in absence of 
legislative findings, 
existence of facts 
supporting legislative 
judgment is presumed 

 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 
N.W.2d 66, 2002 Term WSC-6, at ¶11. 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶10. 

47.49993  That law might have 
negative side effects does 
not make it 
unconstitutional 

 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 
647 N.W.2d 873, 2001 Term WCA-404, at ¶16. 

47.49994  When conflict between 
constitutional provision 
and statute exists, 
constitutional provision 
prevails 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶14. 

47.49995  It is not generally true that 
proof of congressional 
jurisdictional basis for 
federal criminal statute 
must be element of offense 
to render statute 
constitutional 

 Sabri v. United States, 124 S. Ct. 1941 (2004). 

47.49996  In considering 
constitutional attack, court 
not concerned with 
wisdom of statute 

 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 
860 (Ct. App. 1991): 1990 Term, p. 45-8, sec. 45.46. 

 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 
(Ct. App. 1988): 1987 Term, p. 47-5, sec. 47.484. 

 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 
(Ct. App. 1983): 1983 Term, p. 258, sec. 13.891. 

47.5  Victims Of Crime 

47.51  Awards For Victims Of Crimes 

47.511  Who is victim of crime 

47.5111  Crime may have victim even 
though victim not necessary to 
its commission 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

47.52  Rights Of Victims Of Crimes 

47.521  General principles 

47.5211  In general 

47.5212  First sentence of state 
constitutional provision 
relating to victims of crime (i.e., 
"This state shall treat crime 
victims, as defined by law, with 
fairness, dignity and respect for 
their privacy") describes 
policies to be promoted by 
State and does not provide 
victim with enforceable, self-
executing right 
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 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶1-23. 

47.522  Who is victim of crime 

47.5221  Crime may have victim even 
though victim not necessary to 
its commission 

 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. 
App. 1996): 1995 Term, p. 33-8, sec. 33.6112. 

47.523  Right of sexual assault victim to 
have defendant subjected to HIV 
testing 

 For cases dealing with this subject, see sec. 
47.542. 

47.524  Right to make statement at 
sentencing 

 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 
710 N.W.2d 482, at ¶42-43. 

47.53  Protective Orders For Victims Of 
Crimes 

 For cases dealing with this subject, see sec. 6.68. 

47.54  Other Matters 

47.541  Constitutionality of special 
assessment for crime victims 
established by federal law 

 United States v. Munoz-Flores, 110 S. Ct. 1964 
(1990): 1989 Term, p. 9-21, sec. 9.4941. 

47.542  Right of sexual assault victim to 
have defendant subjected to HIV 
testing 

47.5421  Probable cause for testing 

47.54211  When established 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411. 

47.54212  Not defeated by 
defendant's acquittal of 
sexual assault 

 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 
(Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411. 

47.6  Immunity From Damage Suits 

47.61  General Principles 

47.611  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term 
USSC-28. 

 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 
679, 688 N.W.2d 673, at ¶1-27. 

47.612  Appellate review of qualified 
immunity dispositions is to be 
conducted in light of all relevant 
precedents, not simply those cited 
to or discovered by the trial court 

 Elder v. Holloway, 114 S. Ct. 1019 (1994): 1993 
Term, p. 47-8, sec. 47.611. 

47.613  In resolving questions of qualified 
immunity, court is not required to 
first answer threshold question of 
whether facts alleged show that 
officer violated constitutional right 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 Scott v. Harris, 127 S. Ct. 1769 (2007). 

47.614  When deciding party's motion for 
summary based on qualified 
immunity, court must view facts 
and draw reasonable inferences in 
light most favorable to opposing 
party 

47.6141  In general 

 Scott v. Harris, 127 S. Ct. 1769 (2007). 

47.6142  When facts alleged by 
opposing party are blatantly 
contradicted by record 

 Scott v. Harris, 127 S. Ct. 1769 (2007). 

47.615  Unconstitutionality of defendant's 
action must be clearly established 
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47.6151  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

47.6152  To be clearly established, there 
is no need to show that action 
in question has previously 
been held unlawful 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

47.62  For Judge 

 Mireles v. Waco, 112 S. Ct. 286 (1991): 1991 Term, 
p. 47-3, sec. 47.61. 

 Cleavinger v. Saxner, 106 S. Ct. 496 (1985): 1985 
Term, p. 216, sec. 13.941. 

 Tower v. Glover, 104 S. Ct. 2820 (1984): 1983 Term, 
p. 258, sec. 13.941. 

 Briscoe v. LaHue, 103 S. Ct. 1108 (1983): 1982 
Term, p. 230, sec. 13.9441. 

 Ford v. Kenosha County, 160 Wis. 2d 485, 466 
N.W.2d 646 (1991): 1990 Term, p. 47-3, sec. 47.61. 

47.63  For Prosecutor 

47.631  General principles 

47.6311  In general 

 Van de Kamp v. Goldstein, 129 S. Ct. 855 (2009). 

 Conn v. Gabbert, 119 S. Ct. 1292 (1999): 1998 
Term, p. 30-7, sec. 30.9712. 

 Kalina v. Fletcher, 118 S. Ct. 502 (1997): 1997 
Term, p. 47-14, sec. 47.632. 

 Buckley v. Fitzsimmons, 113 S. Ct. 2606 (1993): 
1992 Term, p. 47-5, sec. 47.61. 

 Burns v. Reed, 111 S. Ct. 1934 (1991): 1990 Term, 
p. 47-3, sec. 47.62. 

 Malley v. Briggs, 106 S. Ct. 1092 (1986): 1985 
Term, p. 217, sec. 13.942. 

 Cleavinger v. Saxner, 106 S. Ct. 496 (1985): 1985 
Term, p. 216, sec. 13.941. 

 Tower v. Glover, 104 S. Ct. 2820 (1984): 1983 Term, 
p. 258, sec. 13.942. 

 Briscoe v. LaHue, 103 S. Ct. 1108 (1983): 1982 
Term, p. 230, sec. 13.9441. 

 Ford v. Kenosha County, 160 Wis. 2d 485, 466 
N.W.2d 646 (1991): 1990 Term, p. 47-5, sec. 47.62. 

47.6312  Absolute immunity may not 
apply when prosecutor is not 
acting as officer of court, but is 
instead engaged in other tasks, 
e.g., investigative or 
administrative tasks 

 Van de Kamp v. Goldstein, 129 S. Ct. 855 (2009). 

47.632  Particular situations 

47.6321  Absolute immunity does not 
extend to prosecutor's making 
of false statements of fact in 
affidavit supporting 
application for arrest warrant 

 Kalina v. Fletcher, 118 S. Ct. 502 (1997): 1997 
Term, p. 47-14, sec. 47.632. 

47.6322  Absolute immunity does 
extend to claims that 
prosecution failed to disclose 
impeachment material due to 
(1) failure to properly train 
prosecutors; (2) failure to 
properly supervise prosecutors; 
or (3) failure to establish 
information system containing 
potential impeachment 
material about informants 

 Van de Kamp v. Goldstein, 129 S. Ct. 855 (2009). 

47.64  For Defense Counsel 

47.65  For Witnesses 

47.651  In general 

 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 
N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132. 

47.652  Private witnesses 

 Burns v. Reed, 111 S. Ct. 1934 (1991): 1990 Term, 
p. 47-5, sec. 47.641. 
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 Malley v. Briggs, 106 S. Ct. 1092 (1986): 1985 
Term, p. 217, sec. 13.944. 

 Cleavinger v. Saxner, 106 S. Ct. 496 (1985): 1985 
Term, p. 216, sec. 13.941. 

 Tower v. Glover, 104 S. Ct. 2820 (1984): 1983 Term, 
p. 259, sec. 13.943. 

 Briscoe v. LaHue, 103 S. Ct. 1108 (1983): 1982 
Term, p. 230, sec. 13.9441. 

47.653  Police officers 

 Burns v. Reed, 111 S. Ct. 1934 (1991): 1990 Term, 
p. 47-5, sec. 47.641. 

 Cleavinger v. Saxner, 106 S. Ct. 496 (1985): 1985 
Term, p. 216, sec. 13.941. 

 Briscoe v. LaHue, 103 S. Ct. 1108 (1983): 1982 
Term, p. 230, sec. 13.9441. 

 For cases dealing generally with immunity for 
police officers, see sec. 47.66. 

47.66  For Police Officers 

47.661  In general 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 Scott v. Harris, 127 S. Ct. 1769 (2007). 

 Brosseau v. Haugen, 125 S. Ct. 596 (2004). 

 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term 
USSC-28. 

 Hanlon v. Berger, 119 S. Ct. 1706 (1999): 1998 
Term, p. 1-19, sec. 1.4151. 

 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 
Term, p. 1-18, sec. 1.4151. 

 Burns v. Reed, 111 S. Ct. 1934 (1991): 1990 Term, 
p. 47-5, sec. 47.641. 

 Anderson v. Creighton, 107 S. Ct. 3034 (1987): 1986 
Term, p. 268, sec. 13.9412. 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶56-60. 

 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 
802 (1995): 1994 Term, p. 35-2, sec. 35.4312. 

 For cases dealing with immunity for police 
officers when they testify as witnesses, see sec. 
47.653. 

47.662  When sued for perjury allegedly 
committed at criminal defendant's 
trial 

 For cases dealing with this subject, see sec. 
47.653. 

47.663  When sued for Fourth Amendment 
violation 

47.6631  In general 

 Pearson v. Callahan, 129 S. Ct. 808 (2009). 

 Brosseau v. Haugen, 125 S. Ct. 596 (2004). 

 Groh v. Ramirez, 124 S. Ct. 1284 (2004). 

 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term 
USSC-28. 

 Hanlon v. Berger, 119 S. Ct. 1706 (1999): 1998 
Term, p. 1-19, sec. 1.4151. 

 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 
Term, p. 1-18, sec. 1.4151. 

 Hunter v. Bryant, 112 S. Ct. 534 (1991): 1991 
Term, p. 47-4, sec. 47.621. 

 Anderson v. Creighton, 107 S. Ct. 3034 (1987): 1986 
Term, p. 268, sec. 13.9412. 

 Malley v. Briggs, 106 S. Ct. 1092 (1986): 1985 
Term, p. 217, sec. 13.944. 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶56-60. 

47.6632  Excessive use of force in 
making arrest 

 Brosseau v. Haugen, 125 S. Ct. 596 (2004). 

 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term 
USSC-28. 

 Robinson v. City of West Allis, 2000 WI 126, 239 
Wis. 2d 595, 619 N.W.2d 692, at ¶56-60. 
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47.6633  Qualified immunity will shield 
officer who conducted search 
of automobile incident to arrest 
based on broad reading of 
Belton that was widely 
accepted before its repudiation 
in Gant 

 Arizona v. Gant, 129 S. Ct. 1710 (2009). 

47.664  Appellate review of qualified 
immunity dispositions is to be 
conducted in light of all relevant 
precedents, not simply those cited 
to or discovered by the trial court 

 Elder v. Holloway, 114 S. Ct. 1019 (1994): 1993 
Term, p. 47-8, sec. 47.611. 

47.67  For Public Defender 

 Tower v. Glover, 104 S. Ct. 2820 (1984): 1983 Term, 
p. 259, sec. 13.944. 

 Ferri v. Ackerman, 100 S. Ct. 402 (1979): 1979 
Term, p. 174, sec. 12.92. 

47.68  For Persons Involved With Probation 
And Parole 

47.681  For probation and parole officers 

 C.L. v. Olson, 143 Wis. 2d 701, 422 N.W.2d 614 
(1988): 1987 Term, p. 47-5, sec. 47.61. 

 C.L. v. Olson, 140 Wis. 2d 224, 409 N.W.2d 156 
(Ct. App. 1987): 1986 Term, p. 269, sec. 13.942. 

47.682  For parole board members 

 K.L. v. Hinickle, 144 Wis. 2d 102, 423 N.W.2d 528 
(1988): 1987 Term, p. 47-6, sec. 47.62. 

47.683  For officers and officials 
responsible for continuing to 
incarcerate defendant after 
defendant reaches mandatory 
release date 

 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 
679, 688 N.W.2d 673, at ¶1-27. 

47.69  For Others 

47.691  For defense counsel 

 Ferri v. Ackerman, 100 S. Ct. 402 (1979): 1979 
Term, p. 174, sec. 12.92. 

47.692  For executive officer 

 Butz v. Economou, 98 S. Ct. 2894 (1978): 1977 
Term, p. 92, sec. 12.94. 

47.693  For court clerical and 
administrative personnel 

 Ford v. Kenosha County, 160 Wis. 2d 485, 466 
N.W.2d 646 (1991): 1990 Term, p. 47-5, sec. 47.66. 

47.694  For school officials 

47.6941  In general 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

47.6942  When sued for Fourth 
Amendment violation 

 Safford Unified School District #1 v. Redding, 129 S. 
Ct. 2633 (2009). 

47.7  Open Government 

47.71  Open Records Under Federal Freedom 
Of Information Act 

47.711  Exception for records compiled for 
law enforcement purposes 

 John Doe Agency v. John Doe Corp., 110 S. Ct. 471 
(1989): 1989 Term, p. 47-8, sec. 47.7111. 

47.712  Exception for records compiled for 
law enforcement purposes whose 
release could reasonably be 
expected to disclose identity of or 
information provided by 
"confidential source" 

 United States Department of Justice v. Landano, 113 
S. Ct. 2014 (1993): 1992 Term, p. 47-6, sec. 47.7111. 

47.713  FBI "rap sheets" protected from 
disclosure under Freedom of 
Information Act 

 Department of Justice v. Reporters Committee for 
Freedom of the Press, 109 S. Ct. 1468 (1989): 1988 
Term, p. 47-11, sec. 47.714. 
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47.714  State agencies doe not fall under 
federal freedom of information act 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

47.72  Open Records Under State Open 
Records Law (Wis. Stat. §§ 19.21 to 
19.39) 

47.721  General principles to be applied in 
determining whether particular 
record is subject to open records 
law and thus is presumptively 
subject to disclosure 

47.7211  In general 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶66-67. 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶10-15. 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 
428 (1996): 1995 Term, p. 47-14, sec. 47.71222. 

 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 
N.W.2d 179 (1979): 1978 Term, p. 135, sec. 12.93. 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 
586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, 
sec. 47.71222. 

 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 
465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 
47.7122. 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

 Pangman & Associates, S.C. v. Zellmer, 163 Wis. 2d 
1070, 473 N.W.2d 538 (Ct. App. 1991): 1991 Term, 
p. 47-6, sec. 47.7114. 

 State ex rel. Richards v. Foust, 158 Wis. 2d 531, 463 
N.W.2d 378 (Ct. App. 1990): 1990 Term, p. 47-5, 
sec. 47.712. 

 Milwaukee Journal v. Call, 153 Wis. 2d 313, 450 
N.W.2d 515 (Ct. App. 1989): 1989 Term, p. 47-8, 
sec. 47.7121. 

47.7212  Statutory and common law 
exceptions exempting records 
from disclosure under open 
records law 

47.72121  In general 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶17. 

47.72122  Particular exception: record 
containing information 
that may lead to court or 
other proceeding (Wis. 
Stat. § 19.35(1)(am)1.) 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶18. 

47.72123  Particular exception: record 
containing information 
that would endanger 
individual's life or safety, 
identify confidential 
informant, endanger 
security of prison or other 
designated institution, or 
compromise rehabilitation 
of person in custody of 
designated entities or 
institutions (Wis. Stat. § 
19.35(1)(am)2.) 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶19. 

47.72124  Particular exception: record 
of law enforcement agency 
that cannot be disclosed 
without identifying 
informant (Wis. Stat. § 
19.36(8)(b)) 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶20. 
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47.72125  Particular exception: when 
federal law requires that 
record relating to 
information obtained for 
law enforcement purposes 
be withheld from public 
disclosure Wis. Stat. § 
19.36(2)) 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶21. 

47.72126  Possible exception: when 
record concerns 
disciplinary action (Wis. 
Stat. § 19.85(1)) 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶22. 

47.72127  Particular exception:  John 
Doe proceeding 

 State ex rel. Unnamed Person No. 1 v. State, 2003 
WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶67. 

47.7213  Not everything public official 
creates is public record 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶45. 

47.722  Denying access because 
presumption of openness under 
open records law is overcome by 
other public policy or interest 

47.7221  General principles 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶24-42. 

47.7222  Sufficiency of particular 
reasons for denying access 

47.72221  Concern for reputation of, 
and embarrassment to, 
subject of record 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶24-42. 

47.72222  Information contained in 
record was given by 
informant pursuant to 
pledge of confidentiality 
by government agency 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

47.72223  Confidentiality of record 
required to protect safety 
of persons who provided 
information in it 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

47.723  Procedures for determining 
whether public access to, i.e., 
disclosure to requester of, 
particular records is mandated 

47.7231  Permitting limited attorney 
access to records for purposes 
of case preparation 

 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 
441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, 
sec. 47.711. 

47.7232  Vaughn indexing 

 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 
441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, 
sec. 47.711. 

47.7233  Use of mandamus to compel 
production of public records 

 State ex rel. Morke v. Wisconsin Parole Board, 148 
Wis. 2d 250, 434 N.W.2d 824 (Ct. App. 1988): 1988 
Term, p. 43-1, sec. 43.32. 

47.7234  Private records that would not 
be subject to disclosure under 
open records law that have 
come into possession of district 
attorney by virtue of exercise of 
district attorney's extraordinary 
police power are subject to 
disclosure under open records 
law 
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 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 
465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 
47.7122. 

47.7235  Custodian's duty to conduct 
required balancing before 
releasing requested records 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

47.7236  Court will not hypothesize 
reasons or consider reasons for 
not allowing inspection that 
were not asserted by custodian 

 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 
428 (1996): 1995 Term, p. 47-14, sec. 47.71222. 

47.7237  Prosecutor's duty before 
releasing material to inform 
subject of material of its 
requested release 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

47.724  Procedures for determining 
whether public access to particular 
records is mandated (cont'd) 

47.7241  Right of person adversely 
affected by disclosure of record 
to obtain judicial review of 
custodian's decision to disclose 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 
660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931. 

47.7242  When request for record made 
by mail, custodian does not 
have option of requiring 
requestor to view and copy 
record in custodian's office; he 
or she must photocopy and 
send the material requested 

 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 
549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-
13, sec. 47.71218. 

47.7243  Requiring requestor to prepay 
costs of making copies of 
requested records 

 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 
549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-
13, sec. 47.71218. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

47.7244  Requirement that custodian 
who denies request for record 
state specific public-policy 
reasons for refusal 

 For cases dealing with this subject, see sec. 
47.726. 

47.7245  Need for in camera inspection 
of requested records by 
reviewing court 

 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 
586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, 
sec. 47.71222. 

47.7246  When record that this sought is 
recording of human voice on 
digital audio tape (DAT), 
requester has right to inspect 
digital audio tape because it is 
"material produced as the result 
of a computer program"; 
providing analog-tape-
recording copy of DAT will not 
suffice 

 State ex rel. Milwaukee Police Association v. Jones, 
2000 WI App 146, 237 Wis. 2d 840, 615 N.W.2d 190, 
at ¶1-19. 

47.725  Particular records 

47.7251  Records in possession of 
district attorney 
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47.72511  Prosecutor's file on 
criminal case after 
prosecution completed and 
file closed: exempt from 
disclosure in general 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 
428 (1996): 1995 Term, p. 47-14, sec. 47.71222. 

 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 
N.W.2d 608 (1991): 1991 Term, p. 47-5, sec. 47.7113. 

 Nichols v. Bennett, 190 Wis. 2d 360, 526 N.W.2d 
831 (Ct. App. 1994): 1994 Term, p. 47-15, sec. 
47.7126. 

 State ex rel. Richards v. Foust, 158 Wis. 2d 531, 463 
N.W.2d 378 (Ct. App. 1990): 1990 Term, p. 47-5, 
sec. 47.712. 

47.72512  Prosecutor's file on 
criminal case after 
prosecution completed and 
file closed: exemption only 
applies to "information 
gathered in the course of 
an investigation" 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 
428 (1996): 1995 Term, p. 47-14, sec. 47.71222. 

 Nichols v. Bennett, 190 Wis. 2d 360, 526 N.W.2d 
831 (Ct. App. 1994): 1994 Term, p. 47-15, sec. 
47.7126. 

47.72513  Private records that would 
not be subject to disclosure 
under open records law 
that have come into 
possession of district 
attorney by virtue of 
exercise of district 
attorney's extraordinary 
police power are subject to 
disclosure under open 
records law 

 For cases dealing with this subject, see sec. 
47.7234. 

47.72514  Open records requests 
submitted to district 
attorney 

 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 
428 (1996): 1995 Term, p. 47-14, sec. 47.71222. 

47.7252  Records in possession of law 
enforcement agencies 

47.72521  In general 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶21. 

47.72522  Law enforcement 
documents in unresolved 
criminal investigation 

 Milwaukee Journal v. Call, 153 Wis. 2d 313, 450 
N.W.2d 515 (Ct. App. 1989): 1989 Term, p. 47-8, 
sec. 47.7121. 

47.72523  Records relating to closed 
investigation 

 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 
646 N.W.2d 811, at ¶1-42. 

47.72524  Police arrest records 

 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 
N.W.2d 179 (1979): 1978 Term, p. 135, sec. 12.93. 

47.72525  Uniform traffic accident 
report and associated 
documents 

 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 
N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 47-6, 
sec. 47.7115. 

47.72526  Mug shot 

 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 
549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-
13, sec. 47.71218. 

47.72527  Digital audio tape 
recording (DAT) of 911 
calls 

 State ex rel. Milwaukee Police Association v. Jones, 
2000 WI App 146, 237 Wis. 2d 840, 615 N.W.2d 190, 
at ¶1-19. 
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47.7253  Public employe disciplinary or 
personnel records 

47.72531  In general 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 
465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 
47.7122. 

47.72532  Of police officers 

 Pangman & Associates, S.C. v. Zellmer, 163 Wis. 2d 
1070, 473 N.W.2d 538 (Ct. App. 1991): 1991 Term, 
p. 47-6, sec. 47.7114. 

47.7254  Other records 

47.72541  Judicial records and 
evidence 

 State ex rel. LaCrosse Tribune v. Circuit Court, 115 
Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 
257, sec. 13.721. 

47.72542  Personal telephone records 
maintained by telephone 
company: in general 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 
465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 
47.7122. 

47.72543  Personal telephone records 
maintained by telephone 
company: when records are 
in possession of district 
attorney by virtue of 
district attorney's exercise 
of extraordinary police 
power 

 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 
699 (1996): 1995 Term, p. 47-8, sec. 47.71216. 

 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 
465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 
47.7122. 

47.72544  Presentence report in 
possession of division of 
probation and parole 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.717217. 

47.72545  Records of parole 
commission 

 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 
595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, 
sec. 47.71221. 

47.72546  Treatment records of 
person committed under 
Wis. Stat. ch. 980 

 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 
586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, 
sec. 47.71222. 

47.72547  Notes prepared by judge in 
anticipation of or during 
judicial proceeding 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶45. 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 

47.726  Requirement that custodian who 
denies request for record must state 
specific public-policy reasons for 
refusal 

47.7261  In general 

 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 
586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, 
sec. 47.71222. 

47.7262  No need for statement of 
specific reasons where reason 
for denial is a specific statute 
that provides an exception to 
the presumption of open 
records and does not require 
balancing of public policy 
interests 

 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 
586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, 
sec. 47.71222. 
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47.727  Other matters 

47.7271  Meaning of "record" 

 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 
N.W.2d 341, 2001 Term WSC-199, at ¶31. 

 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 
(Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941. 

47.7272  Determining when petitioner 
has prevailed in mandamus 
action and is entitled to recover 
damages and costs 

 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 
N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 47-6, 
sec. 47.7115. 

47.7273  Petitioner not entitled to 
attorney fees when he has 
represented himself 

 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 
N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 47-6, 
sec. 47.7115. 

47.7274  Differences between access to 
records under state open 
records law and under state 
records inspection law 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

47.7275  Appellate review of decision 
whether to grant mandamus to 
compel release of records 

 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 
549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-
13, sec. 47.71218. 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

47.7276  Case law interpreting federal 
freedom of information act is 
persuasive authority for 
Wisconsin's open records law 

 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 
538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-
11, sec. 47.71217. 

47.73  Open Records Under State Records 
Inspection Law (Wis. Stat. § 59.14) 

47.731  In general 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

47.732  Does not require sheriff to allow 
access to inventory of his arsenal 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

47.733  Differences between access to 
records under state open records 
law and under state records 
inspection law 

 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 
483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, 
sec. 47.7121. 

47.74  Open Meetings Law 

 State v. Swanson, 92 Wis. 2d 310, 284 N.W.2d 655 
(1979): 1979 Term, p. 175, sec. 12.96. 

47.8  Other Matters 

47.81  Miscellaneous Legal And Other 
Maxims, Aphorisms And Principles 

47.811  Exaltation of form over substance 
to be avoided 

 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 
1980 Term, p. 156, sec. 13.96. 

 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 
N.W.2d 457, at ¶54. 

 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 
428 (1996): 1995 Term, p. 47-14, sec. 47.71222. 

 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 
230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912. 

47.812  Distinction between substance and 
procedure 

 For cases dealing with this subject, see sec. 
12.6886. 
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47.813  Defendant is entitled to fair trial, 
not perfect one 

 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 
218, sec. 13.961. 

 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 
1985 Term, p. 218, sec. 13.961. 

 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 
(1984): 1983 Term, p. 170, sec. 8.311. 

 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 
606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531. 

47.814  Duty of prosecutor to see justice 
done, not to win case 

 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 
Term, p. 47-16, sec. 47.812. 

 Young v. United States ex rel. Vuitton et Fils S.A., 
107 S. Ct. 2124 (1987): 1986 Term, p. 270, sec. 
13.961. 

 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 
N.W.2d 397, at ¶37. 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶43. 

 State v. Harrell, 199 Wis. 2d 654, 546 N.W.2d 115 
(1996): 1995 Term, p. 6-38, sec. 6.9713. 

 State v. Onheiber, 2009 WI App 180, __ Wis. 2d 
__, 777 N.W.2d 682, at ¶19. 

 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 
671 N.W.2d 854, at ¶24. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

47.815  The dead hand of precedent 

 Trammel v. United States, 100 S. Ct. 906 (1980): 
1979 Term, p. 174, sec. 12.94. 

47.816  Danger in complicating law 
unnecessarily 

 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 
Term, p. 175, sec. 12.95. 

47.817  Other maxims, aphorisms and 
principles 

47.8171  Labeling an error constitutional 
does not make it so 

 For cases dealing with this subject, see sec. 
21.583. 

47.8172  Court may not accomplish 
indirectly what it may not 
achieve directly 

 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 
691, 702 N.W.2d 392, at ¶11. 

47.8173  Supreme Court "is forever 
adding new stories to the 
temples of constitutional law, 
and the temples have a way of 
collapsing when one story too 
many is added" 

 Montejo v. Louisiana, 129 S. Ct. 2079 (2009). 

47.818  Other maxims, aphorisms and 
principles (cont'd) 

47.8181  An appellate court is not a 
"performing bear" 

 For cases dealing with this subject, see sec. 
11.8974. 

47.8182  Defendant is entitled to an 
adequate lawyer, not the best 
lawyer 

 For cases dealing with this subject, see sec. 
25.2198. 

47.8183  Making of inconsistent claims 
may "border on chutzpah" 

 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 
709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶32. 

47.8184  Persons should be careful what 
they ask for 

 State v. McCready, 2000 WI App 68, 234 Wis. 2d 
110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681. 

47.8185  Use of the superlative "best" 
does not imply exclusion of 
merely "good" 

 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 
649 N.W.2d 263, 2001 Term WSC-312, at ¶24. 
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47.8186  Hobson's choice 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶19. 

47.8187  "Between the rock and the 
whirlpool" 

 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 
875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶19. 

47.8188  Law generally prefers that 
controversies once decided on 
their merits remain in repose 

 State ex rel. Booker v. Schwarz, 2004 WI App 50, 
270 Wis. 2d 745, 678 N.W.2d 361, at ¶13. 

47.8189  Presumption that courts know 
and follow the law 

 Bell v. Cone, 125 S. Ct. 847 (2005). 

47.819  Other maxims, aphorisms and 
principles (cont'd) 

47.8191  Prosecutor permitted to strike 
hard blows, but not foul ones 

 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 
N.W.2d 733, 2001 Term WSC-28, at ¶43. 

 State v. Weiss, 2008 WI App 72, 312 Wis. 2d 382, 
752 N.W.2d 372, at ¶10. 

 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 
(Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312. 

 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 
(Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461. 

47.8192  No harm, no foul 

 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 
(Ct. App. 1994): 1993 Term, p. 25-15, sec. 25.4912. 

47.8193  Defendant cannot take 
advantage of situation he 
caused by being less than 
candid with court 

 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 
(Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111. 

47.8194  Law is not a science, and 
courtroom is not a laboratory 

 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 
(Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152. 

47.8195  Law is a craft, not a science 

 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 
606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531. 

47.8196  Administration of justice is and 
should be search for truth 

 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 
(Ct. App. 1998): 1998 Term, p. 14-14, sec. 14.321. 

47.8197  While some may say that law 
and common sense are not 
synonymous, they should not 
be opposites 

 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 
(Ct. App. 1997): 1997 Term, p. 47-15, sec. 47.811. 

47.8198  Prosecutors are in business of 
justice, not in business of 
convictions 

 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 
(1998): 1997 Term, p. 20-3, sec. 20.8211. 

47.8199  Justice must satisfy appearance 
of justice 

 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. 
App. 1998): 1997 Term, p. 25-3, sec. 25.233. 

47.82  Comity 

 State v. Stone, 111 Wis. 2d 470, 331 N.W.2d 83 
(1983): 1982 Term, p. 34, sec. 2.241. 

 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 
N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 20, sec. 
2.243. 

47.83  Remedies For Unprofessional Conduct 
By Prosecutors 

 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 
808 (1980): 1980 Term, p. 156, sec. 13.92. 

 For cases dealing with dismissal of the 
prosecution, reversal of the conviction, or 
suppression of evidence as a disciplinary measure 
to preserve the integrity of the judicial process and 
deter illegality on part of prosecutor, see sec. 
11.8936. 
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47.84  Regulation Of Sale Of Drug 
Paraphernalia 

47.841  State regulation of sale of drug 
paraphernalia 

47.8411  Constitutionality of statute 
regulating sale of drug 
paraphernalia 

 Village of Hoffman Estates v. Flipside, Hoffman 
Estates, Inc., 102 S. Ct. 1186 (1982): 1981 Term, p. 
198, sec. 13.92. 

47.842  Federal regulation of sale of drug 
paraphernalia 

47.8421  Constitutionality of statute 
regulating sale of drug 
paraphernalia 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 47-9, sec. 47.8421. 

47.8422  Scienter required for violation 
of regulation of sale of drug 
paraphernalia 

 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 
1747 (1994): 1993 Term, p. 47-9, sec. 47.8421. 

47.85  Attorney General's Opinion 

47.851  Persuasiveness Of 

 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 
N.W.2d 608 (1991): 1991 Term, p. 47-5, sec. 47.7113. 

 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 
(1983): 1983 Term, p. 253, sec. 13.332. 

 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 
682 (1983): 1982 Term, p. 231, sec. 13.972. 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶25. 

 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 
429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶9. 

 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 
299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 
32.7241. 

 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 
(Ct. App. 1998): 1998 Term, p. 47-14, sec. 47.85. 

 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 
504 (Ct. App. 1992): 1992 Term, p. 47-7, sec. 47.82. 

 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 
(Ct. App. 1988): 1988 Term, p. 8-14, sec. 8.7421. 

 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 
(Ct. App. 1987): 1986 Term, p. 271, sec. 13.976. 

47.852  Use of in interpreting meaning of 
statutes 

 For cases dealing with this subject, see sec. 45.37. 

47.86  Law Of The Case 

47.861  General principles 

47.8611  In general 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶17-31. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶3. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶22-29. 

 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 
(1986): 1985 Term, p. 146, sec. 9.85. 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶10. 

 State v. Thames, 2005 WI App 101, 281 Wis. 2d 
772, 700 N.W.2d 285, at ¶3. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶19-21. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶16-17. 

 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 
451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶15. 

 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 
(Ct. App. 1999): 1998 Term, p. 47-14, sec. 47.871. 

 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 
224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912. 

 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 
(Ct. App. 1991): 1990 Term, p. 47-6, sec. 47.82. 

http://www.wicourts.gov/html/ca/03/03-0746.htm�
http://www.wicourts.gov/html/ca/00/00-1171.htm�
http://www.wicourts.gov/html/ca/98/98-2239.htm�
http://www.wicourts.gov/html/ca/97/97-1460.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18067�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=17868�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=21376�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=17647�
http://www.wicourts.gov/html/ca/03/03-0002.htm�
http://www.wicourts.gov/html/ca/03/03-1268.htm�
http://www.wicourts.gov/html/ca/00/00-2853.htm�
http://www.wicourts.gov/html/ca/98/98-1332.htm�


47-59 

 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 
840 (Ct. App. 1989): 1988 Term, p. 47-11, sec. 47.82. 

 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 
316 (Ct. App. 1987): 1987 Term, p. 42-6, sec. 42.631. 

 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 
(Ct. App. 1987): 1987 Term, p. 12-2, sec. 12.681. 

47.8612  Lower court bound by 
appellate court rulings 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶23. 

 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 
711 N.W.2d 708, at ¶10. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶20. 

 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 
676 N.W.2d 562, at ¶16. 

47.8613  Law of the case doctrine 
expresses common judicial 
practice; it does not limit 
court's power; it may be 
disregarded in appropriate case 

 Castro v. United States, 124 S. Ct. 786 (2003). 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶25. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶3. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶20. 

47.8614  When party fails to appeal from 
portion of circuit court's 
decision, does that portion of 
decision become law of the 
case? 

 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 
374, 746 N.W.2d 590, at ¶10. 

47.8615  Party's concession can 
constitute law of the case 

 Kansas v. Ventris, 129 S. Ct. 1841 (2009). 

47.862  Exceptions 

47.8621  In general 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶24. 

47.8622  Manifest injustice exception 

 Dobbs v. Zant, 113 S. Ct. 835 (1993): 1992 Term, p. 
11-3, sec. 11.333. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶24, 29. 

47.8623  When facts have changed 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶29-31. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶24, 29. 

 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 
(Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312. 

47.8624  When controlling law has 
changed 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶26. 

 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 
N.W.2d 259, at ¶3. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶24, 29. 

47.8625  When cogent, substantial and 
proper reasons exist 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶25-31. 

 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 
677 N.W.2d 648, at ¶20. 

47.8626  Where appellate court failed to 
fully examine circumstances 
before issuing earlier ruling 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶30-31. 
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47.863  Application to state's attempt to 
contend that element set forth in 
charge and/or jury instructions to 
which no objection made was not 
really element of offense 

 United States v. Wells, 117 S. Ct. 921 (1997): 1996 
Term, p. 47-8, sec. 47.872. 

47.864  Trial court's right to change its 
prior rulings 

 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 
(Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111. 

47.865  Fact that appellate court did not 
give reasons for ruling does not 
mean ruling is not law of the case 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶28. 

47.866  Deciding whether appellate 
decisions that deal with 
discretionary rulings of trial court 
constitute law of the case 

47.8661  Decision affirming 
discretionary ruling 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶26. 

47.8662  Decision reversing 
discretionary ruling 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶27. 

47.867  Appellate review of question 
whether prior decision is law of the 
case 

 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 
N.W.2d 783, at ¶24. 

 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 
N.W.2d 82, at ¶20. 

47.87  Other Matters 

47.871  Meaning of words and phrases 

47.8711  Relating to matters covered 
elsewhere in this compilation 

47.87111  Relating to crimes and 
criminal liability in general 

 For cases dealing with this subject, see sec. 31.5. 

47.87112  Relating to crimes against 
children 

 For cases dealing with this subject, see sec. 38.61. 

47.87113  Relating to procedural 
matters 

 For cases dealing with this subject, see sec. 12.71. 

47.87114  Relating to gambling 
crimes 

 For cases dealing with this subject, see sec. 38.52. 

47.87115  Relating to traffic offenses 

 For cases dealing with this subject, see sec. 37.12. 

47.87116  Relating to sentencing 

 For cases dealing with this subject, see sec. 9.492. 

47.87117  Relating to sexually violent 
person (ch, 980) 
commitments 

 For cases dealing with this subject, see sec. 
10.791. 

47.87118  Relating to everyday words 
commonly interpreted as 
part of statutory 
construction 

 For cases dealing with this subject, see sec. 45.28. 

47.8712  Relating to other matters 

47.87121  "Crime prevention 
organization" 

 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 
(Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822. 

47.87122  "Youth center" 

 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 
198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 
36.18321. 
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47.87123  "Day care center" 

 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 
198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 
36.18321. 

47.87124  "Recreational" 

 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 
198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 
36.18321. 

47.87125  "Social" 

 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 
198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 
36.18321. 

47.87126  "Probable" 

 For cases dealing with this subject, see sec. 
31.5971. 

47.87127  "Substantial" and 
"substantially" 

 For cases dealing with this subject, see sec. 
31.5972. 

47.87128  "Owner" 

 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 
(Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612. 

47.87129  "Plausible" 

 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 
(1999): 1998 Term, p. 10-11, sec. 10.4345. 

47.8713  Relating to other matters 
(cont'd) 

47.87131  "Prisoner" 

 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 
N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, 
sec. 41.323. 

47.87132  "Custody" 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶17-18. 

 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 
N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, 
sec. 41.323. 

47.87133  "Contraband" 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

 For cases dealing with the meaning of this term 
when used in criminal law statutes and decisions, 
see sec. 31.5976. 

47.87134  "Treatment records" 

 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 
586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, 
sec. 47.71222. 

47.87135  "Vicinity" 

 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 
618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253. 

47.87136  "9-1-1" 

 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 
634 N.W.2d 877, 2001 Term WCA-32, at ¶2. 

47.87137  "Discretion" 

 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 
644 N.W.2d 275, 2001 Term WCA-315, at ¶6. 

 For cases dealing with an appellate court's 
review of a trial court's exercise of discretion, see 
sec. 11.61. 

47.87138  "Parent" 

 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 
871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶19. 

47.87139  "Monetary" 

 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 
N.W.2d 171, at ¶2, 19. 

47.8714  Relating to other matters 
(cont'd) 

47.87141  "Transfer" 

 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 
893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 
47.19112. 

47.87142  "Ownership" 
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 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 
893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 
47.19112. 

47.87143  "Preliminary" 

 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 
N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 
44.56212. 

47.87144  "Fail" 

 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 
Term, p. 10-17, sec. 10.65211. 

47.87145  "Use" 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶21-30. 

 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 
612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111. 

47.87146  "Police power" 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶22. 

 For cases dealing generally with the police 
power of the state, see sec. 47.8852. 

47.87147  "Locomotion" 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶25. 

47.87148  "Security"; "secure" 

 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 
665 N.W.2d 785, at ¶65. 

47.87149  "Assertion" 

 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 
671 N.W.2d 660, at ¶38. 

47.8715  Relating to other matters 
(cont'd) 

47.87151  "Service of process" 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶24. 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶17-
18. 

47.87152  "Fee" 

 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 
577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶9-10. 

47.87153  "Contact" 

 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 
598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶15. 

47.87154  "Similarly situated parties" 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶16. 

47.87155  "Criminal prosecution" 

 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 
625 N.W.2d 321, 2000 Term WCA-218, at ¶27. 

47.87156  "Informed" 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶15. 

47.87157  "Inquiry" 

 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 
N.W.2d 363, 2000 Term WSC-58, at ¶11. 

47.87158  "Rescind"; "Rescission" 

 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 
N.W.2d 759, 2000 Term WSC-226, at ¶24-32. 

47.87159  "Act" 

 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 
N.W.2d 195, 2000 Term WSC-118, at ¶14. 

 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 
582, 770 N.W.2d 744, at ¶15. 

47.8716  Relating to other matters 
(cont'd) 

47.87161  "The" 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶22. 

47.87162  "Involving" 
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 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶31. 

47.87163  "Perpetrate" 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶45. 

47.87164  "With" 

 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 
N.W.2d 820, 2000 Term WSC-235, at ¶47. 

47.87165  "Made" 

 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term 
USSC-27. 

47.87166  "Context" 

 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 
628 N.W.2d 801, 2000 Term WSC-249, at ¶33. 

47.87167  "Fee" 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶19-25. 

47.87168  "Disbursement" 

 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 
N.W.2d 791, 2000 Term WSC-223, at ¶19. 

47.87169  "Dating"; "dating 
relationship" 

 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 
656 N.W.2d 499, 2002 Term WCA-223, at ¶12-14. 

47.8717  Relating to other matters 
(cont'd) 

47.87171  "Sufficient" 

 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 
449, 673 N.W.2d 401, at ¶11. 

47.87172  "Privilege" 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶15. 

47.87173  "Confidential" 

 Custodian of Records v. State, 2004 WI 65, 272 Wis. 
2d 208, 680 N.W.2d 792, at ¶15. 

47.87174  "Require" 

 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 
N.W.2d 812, at ¶41. 

47.87175  "Material fact" 

 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 
N.W.2d 433, at ¶22. 

47.87176  "Incident" 

 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 
2d 703, 684 N.W.2d 157, at ¶13-15. 

47.87177  "Parole" 

 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 
Wis. 2d 24, 692 N.W.2d 219, at ¶17-18. 

47.87178  "Occur" 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶36. 

47.87179  "Exist" 

 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 
695 N.W.2d 731, at ¶36. 

47.8718  Relating to other matters 
(cont'd) 

47.87181  "Impede" 

 Andersen v. United States, 125 S. Ct. 2534 (2005). 

47.87182  "Inference" 

 Johnson v. California, 125 S. Ct. 2410 (2005). 

47.87183  "Examine"; "examination" 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶40. 

47.87184  "Suspicion" 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶51. 

47.87185  "Alibi" 

 For cases dealing with this subject, see sec. 
6.87212. 

http://www.wicourts.gov/html/sc/99/99-3108.htm�
http://www.wicourts.gov/html/sc/99/99-3108.htm�
http://www.wicourts.gov/html/sc/99/99-3108.htm�
http://supct.law.cornell.edu/supct/html/00-5961.ZS.html�
http://www.wicourts.gov/html/sc/99/99-2234.htm�
http://www.wicourts.gov/html/sc/99/99-1734.htm�
http://www.wicourts.gov/html/sc/99/99-1734.htm�
http://www.wicourts.gov/html/ca/02/02-1076.htm�
http://www.wicourts.gov/html/ca/03/03-0746.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=16692�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=16692�
http://www.wicourts.gov/html/sc/00/00-1425.htm�
http://www.wicourts.gov/html/sc/02/02-2555.htm�
http://www.wicourts.gov/html/ca/03/03-3178.htm�
http://www.wicourts.gov/html/sc/03/03-0920.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18028�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18028�
http://straylight.law.cornell.edu/supct/html/04-368.ZS.html�
http://straylight.law.cornell.edu/supct/html/04-6964.ZS.html�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18933�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18933�


47-64 

47.87186  "Patdown" 

 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 
515, 707 N.W.2d 881, at ¶11. 

47.87187  "Continuous" 

 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 
Wis. 2d 381, 732 N.W.2d 1, at ¶15. 

47.87188  "Restore" 

 Logan v. United States, 128 S. Ct. 475 (2007). 

47.87189  "Otherwise" 

 Begay v. United States, 128 S. Ct. 1581 (2008). 

47.8719  Relating to other matters 

47.87191  "Procure"; "procurement" 

 Giles v. California, 128 S. Ct. 2678 (2008). 

47.87192  "Contrive"; "contrivance" 

 Giles v. California, 128 S. Ct. 2678 (2008). 

47.87193  "Duplex" 

 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 
162, 756 N.W.2d 623, at ¶13. 

47.87194  "Webcam" 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶3. 

47.87195  "E-ticket" 

 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 
762 N.W.2d 393, at ¶18. 

47.87196  "Enterprise" 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 

47.87197  "Structure" 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 

47.87198  "Association" 

 Boyle v. United States, 129 S. Ct. 2237 (2009). 

47.872  Sex offender reporting requirement 
and registry 

47.8721  In general 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶10-17. 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶30-79. 

 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 
N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922. 

 In Interest of Hezzie R., 219 Wis. 2d 849, 580 
N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542. 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶2. 

 State ex rel. Kaminski v. Schwarz, 2000 WI App 
159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term 
WCA-23, at ¶8-9, 11. 

 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 
(Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915. 

47.8722  Constitutionality of 
requirement 

47.87221  Constitutionality of 
allowing juveniles 
convicted of sexual contact 
with child who was not 
more than four years 
younger than the offender 
to seek to be excused from 
registration, but not 
allowing juvenile 
convicted of false 
imprisonment of victim 
who was not more than 
four years younger than 
offender to seek to be 
excused from registration 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶14. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶1. 
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47.87222  Constitutionality of 
publicly disclosing sex 
offender registry without 
affording registrants pre-
disclosure hearing on 
whether they are likely to 
be currently dangerous 

 Connecticut Department of Public Safety v. Doe, 123 
S. Ct. 1160 (2003), 2002 Term USSC-13. 

47.87223  Consistency with 
prohibition on ex post facto 
laws of applying sex 
offender reporting 
requirement when 
convictions that subject 
person to sex offender 
reporting requirement 
occurred before statute 
creating requirement was 
enacted 

 Smith v. Doe I, 123 S. Ct. 1140 (2003), 2002 Term 
USSC-11. 

47.87224  Constitutionality of 
requiring person convicted 
of crime that lacks sexual 
element (e.g., false 
imprisonment of minor) to 
comply with sex offender 
reporting requirement 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶1-14. 

47.8723  Purposes of requirement 

 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 
762 N.W.2d 856, at ¶11. 

 In Interest of Joseph E.G., 2001 WI App 29, 240 
Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, 
at ¶9. 

47.8724  Probation officer may not 
impose condition of probation 
that circumvents statutory 
limitations on access to sex 
offender registration 
information by forcing 
defendant, as condition of 
probation, to divulge his 
convicted sex offender status 
(court of appeals' holding, 
reversed by supreme court) 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶17-19. 

 State ex rel. Kaminski v. Schwarz, 2000 WI App 
159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term 
WCA-23, at ¶7. 

47.8725  Probation officer's imposition 
of condition of probation that 
requires defendant to divulge 
sex offender status does not 
circumvent statutory 
limitations on access to sex 
offender registration 
information (supreme court's 
holding, reversing court of 
appeals' holding) 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶1-86. 

47.8726  Sex offender reporting 
requirement is not direct 
consequence of guilty plea, of 
which trial court required to 
inform defendant at time of 
plea-taking 

 For cases dealing with this subject, see sec. 
7.21947. 

47.8727  For juveniles adjudicated 
delinquent 

 For cases dealing with this subject, see sec. 
42.963. 
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47.8728  Court may not order sex-
offender registration as 
condition of probation for 
defendant who has not been 
convicted and sentenced for 
crime enumerated in sex-
offender registration statute or 
its counterpart in sentencing 
code 

 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 
N.W.2d 69, at ¶1-37. 

47.8729  Other matters 

47.87291  Sex offender reporting 
requirement is not criminal 
penalty 

 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 
2d 366, 692 N.W.2d 311, at ¶9-15. 

47.873  Administrative agencies and their 
rules relating to, or otherwise 
affecting, criminal justice system 

47.8731  Validity of rules in general 

 Gonzales v. Oregon, 126 S. Ct. 904 (2006). 

 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 
(Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613. 

47.8732  One administrative agency 
cannot promulgate rules that 
bind another agency unless 
expressly authorized by statute 
to do so 

 State v. Washington, 2009 WI App 148, 321 Wis. 
2d 508, 775 N.W.2d 535, at ¶10. 

 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 
450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶20. 

47.8733  Administrative rule that 
contravenes unambiguous 
statute is invalid 

 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 
Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, 
at ¶27. 

47.8734  Circuit court review of validity 
of rule 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611. 

47.8735  Principles governing 
adjudication of 
constitutionality of 
administrative rules 

 For cases dealing with this subject, see sec. 
47.875. 

47.8736  Construction and interpretation 
of administrative rules and 
regulations 

 For cases dealing with this subject, see secs. 
47.876. 

47.8737  Administrative rule 
interpreting issuing agency's 
own ambiguous regulation is 
entitled to substantial 
deference 

 Gonzales v. Oregon, 126 S. Ct. 904 (2006). 

47.8738  Administrative rule 
interpreting ambiguous statute 
is entitled to substantial 
deference 

 Gonzales v. Oregon, 126 S. Ct. 904 (2006). 

47.874  Principles governing adjudication 
of constitutionality of 
administrative rules 

47.8741  Presumption of rule's 
constitutionality 

 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 
(Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721. 

47.8742  Burden of proof on 
constitutional challenge to rule 

 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 
(Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721. 

47.875  Construction and interpretation of 
administrative rules and 
regulations 

47.8751  In general 
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 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶18-19. 

 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 
877 (Ct. App. 1990): 1990 Term, p. 47-3, sec. 47.492. 

47.8752  Administrative rules should be 
construed together with the 
statute authorizing them 

 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 
(1998): 1997 Term, p. 18-2, sec. 18.4341. 

47.8753  In interpreting administrative 
regulation, court generally uses 
same rules of construction and 
interpretation as applicable to 
statutes 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶19. 

 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 
(1998): 1997 Term, p. 18-2, sec. 18.4341. 

 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 
215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644. 

 State Public Defender v. Circuit Court, 198 Wis. 2d 
1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 
12-4, sec. 12.6611. 

47.8754  Administrative construction of 
rules and regulations 

47.87541  In general 

 Stinson v. United States, 113 S. Ct. 1913 (1993): 
1992 Term, p. 9-3, sec. 9.172. 

 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 
(Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341. 

47.87542  Agency's own 
interpretation of its 
regulations is controlling 
in determining their 
meaning unless plainly 
erroneous or inconsistent 
with the regulations 

 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 
(1998): 1997 Term, p. 18-2, sec. 18.4341. 

47.8755  Goal of interpretation is to 
discern intent of rule maker 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶19. 

47.8756  Construction of ambiguous 
rule or regulation 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶25-26. 

47.8757  Appellate review of 
construction of administrative 
rule 

 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 
N.W.2d 262, at ¶18. 

 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 
2d 235, 677 N.W.2d 259, at ¶18. 

 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 
762 N.W.2d 106, at ¶25. 

47.876  Construction and interpretation of 
court rules 

47.8761  In general 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶15-16. 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

47.8762  Court rule is construed and its 
construction is reviewed on 
appeal the same as a statute 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

47.8763  In interpreting court rule, 
appellate court seeks to reach 
result consistent with manifest 
intent of supreme court 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

47.8764  If intent of supreme court is 
clear from plain language of 
rule, appellate court gives 
effect to that intent and looks 
no further 

http://www.wicourts.gov/html/sc/01/01-2345.htm�
http://www.wicourts.gov/html/sc/01/01-2345.htm�
http://www.wicourts.gov/html/sc/01/01-2345.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34133�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=27514�
http://www.wicourts.gov/html/sc/01/01-2345.htm�
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34133�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=27542�
http://www.wicourts.gov/html/sc/98/98-3107.htm�
http://www.wicourts.gov/sc/opinion/DisplayDocument.html?content=html&seqNo=18933�
http://www.wicourts.gov/html/sc/98/98-3107.htm�
http://www.wicourts.gov/html/sc/98/98-3107.htm�


47-68 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

47.8765  If procedural rule is 
ambiguous, appellate court 
construes it liberally so as to 
encourage resolution of 
controversy on merits 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.316. 

47.8766  Court will construe words of 
court rule according to their 
ordinary and plain meaning, 
which may be determined from 
definition provided by 
recognized dictionary 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

47.8767  Court assumes that its intent is 
expressed in language of rule 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

47.8768  Construction begins with 
language of rule 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

47.8769  Interpretation of court rule is 
question of law that appellate 
court reviews independently 
without deference to lower 
court 

 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 
N.W.2d 915, at ¶16. 

 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 
699 N.W.2d 154, at ¶35. 

 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 
611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162. 

47.877  Construction, interpretation, and 
implementation of treaties 

47.8771  In general 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

47.8772  Remedies for violation of 
treaty's provisions 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

47.8773  Determining whether treaty 
automatically has domestic 
legal effect 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

47.878  Vienna Convention on Consular 
Relations 

47.8781  Construction and interpretation 
in general 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

47.8782  Does convention create private 
rights that foreign national can 
enforce in state criminal 
proceeding? 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

47.8783  Provision requiring notice to 
arrestee, who is foreign 
national, of right to contact his 
nation's consulate 

47.87831  Requirement in general 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 
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 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-
20. 

47.87832  Does provision create 
private right that foreign 
national can enforce in 
state criminal proceeding? 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-
20. 

47.87833  Does foreign national have 
standing to assert violation 
of requirement in domestic 
criminal case? 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-
20. 

47.87834  Effect of violation of 
requirement: in general 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 Medellin v. Dretke, 125 S. Ct. 2088 (2005). 

 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 
Term, p. 47-17, sec. 47.89412. 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-
20. 

47.87835  Effect of violation of 
requirement:  does not 
require suppression of 
statement given after 
notice requirement 
violated 

 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006). 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-
20. 

47.87836  Enforceability, as matter of 
domestic law, of decision 
of International Court of 
Justice rendered under this 
provision 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

47.879  Section 1983 civil rights action 

47.8791  In general 

47.8792  Determining when § 1983 must 
yield to federal habeas corpus 
statute and its requirements as 
vehicle for relief sought 

47.87921  General principles 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

 Hill v. McDonough, 126 S. Ct. 2096 (2006). 

 Wilkinson v. Dotson, 125 S. Ct. 1242 (2005). 

 Nelson v. Campbell, 124 S. Ct. 2117 (2004). 

47.87922  Section 1983 action may be 
used to challenge method 
of execution in capital case 

 Hill v. McDonough, 126 S. Ct. 2096 (2006). 

 Nelson v. Campbell, 124 S. Ct. 2117 (2004). 

47.87923  Section 1983 action may be 
used to raise constitutional 
challenges to state parole 
grant procedures (e.g., 
eligibility for parole, 
standards for granting 
parole, etc.) 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

 Wilkinson v. Dotson, 125 S. Ct. 1242 (2005). 
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47.87924  Supreme Court assumes, 
without deciding, that § 
1983 may be used to claim 
due process right to 
postconviction DNA 
testing to prove innocence 

 District Attorney's Office For The Third Judicial 
District v. Osborne, 129 S. Ct. 2308 (2009). 

47.88  Other Matters (cont'd) 

47.881  Common Law Rules In Wisconsin 

 For cases dealing with this subject, see sec. 
31.741. 

47.882  Exhaustion Of Administrative 
Remedies Doctrine 

47.8821  Nature and purpose of 
exhaustion requirement in 
general 

 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 
Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at 
¶7. 

 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 
N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, 
sec. 9.49941. 

 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 
(Ct. App. 1985): 1985 Term, p. 159, sec. 10.897. 

47.8822  Deciding whether to apply 
exhaustion requirement 

 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 
Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at 
¶7. 

47.883  Federal Rehabilitation Act of 1973 
and Americans with Disabilities 
Act 

47.8831  In general 

47.8832  Applicability to arrests 

 For cases dealing with this subject, see sec. 
1.95197. 

47.8833  Applicability to deaf driver 
subjected to implied consent 
law 

 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 
623 N.W.2d 528, 2000 Term WSC-64, at ¶44-49. 

47.884  Treaties with foreign nations and 
the criminal justice system 

47.8841  Upon ratification, treaty 
becomes law of the land 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶10. 

47.8842  Interpretation of treaty 

47.88421  Meaning given by 
governmental department 
particularly charged with 
its negotiation and 
enforcement is given great 
weight 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶14. 

47.88422  Presents question of law 
that appellate court 
reviews de novo 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶7. 

47.8843  Determining whether 
individual foreign national has 
standing to assert violation of 
treaty in domestic criminal case 

 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 
861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶8-
19. 

47.8844  Particular treaties 

47.88441  Vienna Convention on 
Consular Relations 

 For cases dealing with this subject, see sec. 
47.878. 

47.885  Other matters 

47.8851  Construction and interpretation 
of constitutional provisions 

 For cases dealing with this subject, see sec. 21.51. 

47.8852  Police power of state 
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47.88521  In general 

 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 
N.W.2d 328, at ¶22. 

 In Interest of Reginald D., 193 Wis. 2d 299, 533 
N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411. 

 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 
682, 715 N.W.2d 720, at ¶17. 

 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 
709 N.W.2d 474, at ¶6-11. 

 For cases dealing with constitutional limitations 
on the state's exercise of its police powers, see sec. 
30.975. 

 For cases dealing with the definition of "police 
power," see sec. 47.87146. 

47.88522  Statute proscribing 
operation of motor vehicle 
with detectable amount of 
restricted controlled 
substance in one's blood 
does not exceed police 
power of legislature 

 For cases dealing with this subject, see sec. 
37.2212. 

47.88523  Statute proscribing causing 
injury by operation of 
motor vehicle with 
detectable amount of 
restricted controlled 
substance in one's blood 
does not exceed police 
power of legislature 

 For cases dealing with this subject, see sec. 
33.3412. 

47.8853  Adoption in appellate decision 
of standard or rule (e.g., ABA 
standard) does not adopt 
commentary to rule; formal 
adoption of commentary 
necessary to make it law 

 For cases dealing with this subject, see sec. 
11.9536. 

47.8854  Use of "and/or" 

 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 
795 (Ct. App. 1986): 1986 Term, p. 88, sec. 4.6821. 

47.8855  Requirement that attorney 
general be notified when 
constitutional challenge made 

 For cases dealing with this subject, see sec. 
47.4991. 

47.8856  Sovereign immunity 

 Polk County v. State Public Defender, 188 Wis. 2d 
665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, 
sec. 47.821. 

 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 
Wis. 2d 447, 730 N.W.2d 421, at ¶8. 

 Polk County v. State Public Defender, 179 Wis. 2d 
312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 
12-5, sec. 12.6613. 

47.8857  Reopening judgment in civil 
case 

47.88571  Based on ground of 
mistake 

 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 
(Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912. 

47.88572  Based on ground of 
excusable neglect 

 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 
(Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912. 

47.8858  Construction of contract 

47.88581  General principles 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶10. 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

47.88582  When contract clear and 
unambiguous, court will 
construe contract as it 
stands 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶10. 
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47.88583  Determining whether 
contract is ambiguous 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶10. 

47.88584  Ambiguous language in 
contract is construed 
against drafter 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶10. 

47.88585  Court is not free to revise 
unambiguous contract to 
relieve party of 
disadvantageous terms to 
which party has agreed 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶10. 

47.88586  Appellate review of 
construction of contract 

 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 
811, 772 N.W.2d 702, at ¶10. 

 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 
N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, 
sec. 12.633. 

47.8859  Restoration of civil rights of 
convicted defendant 

 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 
736 (1999): 1998 Term, p. 8-29, sec. 8.1731. 

47.886  Other Matters (cont'd) 

47.8861  Federal assimilative crimes 
provision 

 Lewis v. United States, 118 S. Ct. 1135 (1998): 1997 
Term, p. 47-16, sec. 47.893. 

47.8862  Separation of powers doctrine 

 For cases dealing with this subject, see sec. 
30.986. 

47.8863  Adoption in appellate decision 
of standard or rule (e.g., ABA 
standard) does not adopt 
commentary to rule; formal 
adoption of commentary 
necessary to make it law 

 For cases dealing with this subject, see sec. 
11.9536. 

47.8864  Common law right to change 
name through continuous and 
consistent use of new name, so 
long as name change is not 
effected for fraudulent purpose 

 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 
171 (1998): 1997 Term, p. 26-1, sec. 26.252. 

 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 
770 N.W.2d 779, at ¶11. 

 For cases dealing generally with changing one's 
name, see sec. 12.7985. 

47.8865  Creation of conflict of interest 
for personnel in criminal 
justice system because state 
retirement system invests in 
private prison corporations 
who run prisons housing 
Wisconsin prisoners 

 For cases dealing with this subject, see sec. 
12.7978. 

47.8866  Judicial review of 
administrative agency decision 

47.88661  Standard of review in 
general 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶10-12. 

 State ex rel. McElvaney v. Schwarz, 2008 WI App 
102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶7. 

47.88662  Standard of review of 
agency's interpretation of 
statute 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶12. 
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47.88663  Standard of review of 
agency's interpretation of 
constitutional provision 

 Schilling v. Crime Victims Rights Board, 2005 WI 
17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶12. 

47.8867  Attorney has ethical obligation 
not to make arguments before 
court that attorney believes to 
be frivolous 

 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 
N.W.2d 182, at ¶14. 

47.8868  Statute does not need to 
contain its own enabling clause 
to be valid 

 For cases dealing with this subject, see sec. 
12.7994. 

47.887  International Court of Justice 

47.8871  In general 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

47.8872  Enforceability, as matter of 
domestic law, of decisions 

 Medellin v. Texas, 128 S. Ct. 1346 (2008). 

47.89  Other Matters (cont'd) 

47.891  Rules of Professional Conduct for 
Attorneys (SCR ch. 20) 

47.8911  Rule prohibiting attorney's 
communication with party who 
is represented by counsel 

47.89111  Applicability of this rule to 
investigative stage of 
criminal case 

 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 
N.W.2d 583, at ¶19-24. 

47.89112  Violation of this rule as 
ground for suppressing 
defendant's statement 

 For cases dealing with this subject, see sec. 2.543. 

47.892  Courts-martial 

47.8921  Jurisdiction of military courts 

47.89211  In general 

 United States v. Denedo, 129 S. Ct. 2213 (2009). 

 Solorio v. United States, 107 S. Ct. 2924 (1987): 
1986 Term, p. 270, sec. 13.973. 

47.89212  Military court has 
jurisdiction to entertain 
petition for writ of error 
coram nobis 

 United States v. Denedo, 129 S. Ct. 2213 (2009). 

47.89213  Military appellate court 
has jurisdiction to 
entertain petition for writ 
of error coram nobis to 
challenge earlier, final 
decision affirming criminal 
conviction 

 United States v. Denedo, 129 S. Ct. 2213 (2009). 

47.8922  Constitutionality of President's 
establishing aggravating 
factors for purposes of 
imposing capital punishment 

 Loving v. United States, 116 S. Ct. 1737 (1996): 
1995 Term, p. 30-12, sec. 30.9863. 

47.8923  Appointment of appellate 
judges 

 Edmond v. United States, 117 S. Ct. 1573 (1997): 
1996 Term, p. 30-7, sec. 30.9931. 

47.8924  Jurisdiction and authority of 
Court of Appeals for the Armed 
Forces to grant extraordinary 
relief under Federal All Writs 
Act 

 Clinton v. Goldsmith, 119 S. Ct. 1538 (1999): 1998 
Term, p. 47-16, sec. 47.8961. 

47.893  Wisconsin statutory provision 
requiring parental consent prior to 
abortion and prescribing judicial 
waiver procedure (Wis. Stat. § 
48.375) 
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 For cases dealing with this subject, see sec. 
30.9858. 

47.8931  Constitutionality of this 
provision 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

47.8932  Appropriate remedy when 
particular aspect of this 
provision is found to be 
unconstitutional 

 Ayotte v. Planned Parenthood of Northern New 
England, 126 S. Ct. 961 (2006). 

47.894  Religious Freedom Restoration Act 

 For cases dealing with this subject, see sec. 
30.9858. 

47.895  Administrative agency; 
administrative law 

47.8951  Powers of administrative 
agency 

 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 
Wis. 2d 749, 728 N.W.2d 1, at ¶25. 

47.8952  Administrative rules relating to 
criminal justice system 

 For cases dealing with this subject, see sec. 
47.873. 

47.8953  Principles governing 
adjudication of 
constitutionality of 
administrative rules and 
regulations 

 For cases dealing with this subject, see sec. 
47.874. 

47.8954  Construction and interpretation 
of administrative rules and 
regulations 

 For cases dealing with this subject, see sec. 
47.875. 

47.8955  Judicial review of 
administrative agency decision 

 For cases dealing with this subject, see sec. 
47.8866. 

47.8956  Use of administrative agency's 
interpretation of statute in 
construction of statute 

 For cases dealing with this subject, see sec. 
45.3921. 
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	1.11143  Public school bus
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶27.


	1.1115  Factors to be considered in determining whether reasonable (i.e., legitimate) expectation of privacy exists
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶15.
	1.11151  Whether reasonable expectation of privacy exists with respect to particular property or premises
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶22.
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶24.
	 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 711 N.W.2d 679, at ¶14.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.

	1.11152  Whether reasonable expectation of privacy exists with respect to particular oral communication
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶22.


	1.1116  Whether person has legitimate expectation of privacy in container that is searched is not determined by person's subjective beliefs
	 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 711 N.W.2d 679, at ¶18.

	1.1117  Reasonable expectation of privacy embodies balance between society's interest in law enforcement and privacy interest asserted by individual
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶24.

	1.1118  Expectation of privacy is reasonable if it has source outside Fourth Amendment, either by reference to concepts of real or personal property law or to understandings that are recognized and permitted by society
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).

	1.1119  Other matters
	1.11191  Appellate review of trial court's finding that defendant had reasonable (i.e., legitimate) expectation of privacy that was infringed by search or seizure at issue
	 For cases dealing with this subject, see sec. 1.9822.

	1.11192  In determining reasonableness of expectation of privacy, court must consider totality of circumstances
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶21.
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶24.

	1.11193  There is lesser expectation of privacy in personal property found in automobiles
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶37.

	1.11194  Ownership alone will not establish reasonable expectation of privacy
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶37, 42.

	1.11195  Possession alone will not establish reasonable expectation of privacy
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶37, 42.

	1.11196  No one has lesser expectation of privacy than arrestee
	 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 (1991): 1990 Term, p. 1-3, sec. 1.1115.



	1.112  Ultimate standard is reasonableness
	 Michigan v. Fisher, 130 S. Ct. 546 (2009).
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Board of Education of Independent School District No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term USSC-21.
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 Term, p. 1-22, 1.53322.
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-7, sec. 1.2213.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-1, sec. 1.113.
	 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 Term, p. 1-1, sec. 1.112.
	 Florida v. Jimeno, 111 S. Ct. 1801 (1991): 1990 Term, p. 1-3, sec. 1.112.
	 Graham v. Connor, 109 S. Ct. 1865 (1989): 1988 Term, p. 1-1, sec. 1.1112.
	 Skinner v. Railway Labor Executives' Association, 109 S. Ct. 1402 (1989): 1988 Term, p. 1-1, sec. 1.1112.
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 15, sec. 1.6333.
	 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 Term, p. 22, sec. 1.612.
	 United States v. Villamonte-Marquez, 103 S. Ct. 2573 (1983): 1982 Term, p. 22, sec. 1.612.
	 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 Term, p. 15, sec. 1.612.
	 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 11, sec. 1.612.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶20.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶21.
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶31-33.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶38.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶18.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.
	 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653.
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52241.
	 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 210 (1996): 1995 Term, p. 1-13, sec. 1.42532.
	 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 (1995): 1995 Term, p. 1-18, sec. 1.5241.
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-1, sec. 1.112.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-1, sec. 1.112.
	 State v. Anderson, 155 Wis. 2d 77, 454 N.W.2d 763 (1990): 1989 Term, p. 1-1, sec. 1.112.
	 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 (1986): 1985 Term, p. 10, sec. 1.621.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 15, sec. 1.612.
	 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 (1980): 1980 Term, p. 16, sec. 1.612.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 11, sec. 1.612.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶11.
	 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 729 N.W.2d 792, at ¶8.
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶10.
	 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 1-3, sec. 1.112.
	 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 (Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261.
	 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 411 (Ct. App. 1987): 1987 Term, p. 1-3, sec. 1.153.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 20, sec. 1.612.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 11, sec. 1.612.
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 10, sec. 1.61.

	1.113  Need to balance intrusion on individual's Fourth Amendment interests against legitimate governmental interests served by such intrusion
	1.1131  In general
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).
	 Scott v. Harris, 127 S. Ct. 1769 (2007).
	 Samson v. California, 126 S. Ct. 2193 (2006).
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. Ct. 2451 (2004).
	 Board of Education of Independent School District No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term USSC-21.
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.
	 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 Term, p. 1-1, sec. 1.115.
	 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 Term, p. 1-22, sec. 1.53322.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-32, sec. 1.7652.
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-1, sec. 1.113.
	 Skinner v. Railway Labor Executives' Association, 109 S. Ct. 1402 (1989): 1988 Term, p. 1-1, sec. 1.1113.
	 United States v. Montoya de Hernandez, 105 S. Ct. 3304 (1985): 1984 Term, p. 22, sec. 1.611.
	 Tennessee v. Garner, 105 S. Ct. 1694 (1985): 1984 Term, p. 33, sec. 1.8617.
	 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 Term, p. 22, sec. 1.621.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶20.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶38.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶13.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶21.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶18.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653.
	 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 (1996): 1995 Term, p. 1-10, sec. 1.42524.
	 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 (1995): 1995 Term, p. 1-18, sec. 1.5241.
	 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 637 (1993): 1992 Term, p. 1-41, sec. 1.7642.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-1, sec. 1.113.
	 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912.
	 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 (Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 1-3, sec. 1.112.
	 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 1-32, sec. 1.6921.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261.
	 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 (Ct. App. 1986): 1986 Term, p. 20, sec. 1.613.

	1.1132  Balancing test applies in determining whether one has reasonable expectation of privacy
	 For cases dealing with this subject, see sec. 1.1117.


	1.114  Must be determined in light of contemporary norms and conditions
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 16, sec. 1.613.

	1.115  Property law (e.g., law of trespass) not controlling, but relevant
	 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 Term, p. 26, sec. 1.613.
	 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 Term, p. 1, sec. 1.2.
	 United States v. Salvucci, 100 S. Ct. 2547 (1980): 1979 Term, p. 11, sec. 1.613.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.112.
	 State v. Dixon, 177 Wis. 2d 461, 501 N.W.2d 442 (1993): 1992 Term, p. 1-5, sec. 1.1224.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-1, sec. 1.1111 and p. 1-4, sec. 1.1222.
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶15.
	 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 711 N.W.2d 679, at ¶17.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.
	 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 15, sec. 1.613.

	1.116  All governmental action covered, not simply police activity
	 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 Term, p. 22, sec. 1.614.
	 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912.
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.

	1.117  Other principles
	1.1171  Only governmental action covered, not private activity
	 For cases dealing with this subject, see sec. 1.21.

	1.1172  In determining extent of protection afforded by Fourth Amendment, Supreme Court is guided by traditional protections against unreasonable searches and seizures afforded by common law at time of framing of amendment
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).
	 Atwater v. City of Lago Vista, 121 S. Ct. 1536 (2001), 2000 Term USSC-14.

	1.1173  In determining extent of protection afforded by Fourth Amendment, framers' intent demonstrated by, e.g., enactments of first Congress is relevant
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).
	 Atwater v. City of Lago Vista, 121 S. Ct. 1536 (2001), 2000 Term USSC-14.

	1.1174  Gravity of threat alone cannot be dispositive of questions concerning what means law enforcement officers may employ
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.

	1.1175  The greater the intrusion, the greater must be the reason for conducting search
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶33.

	1.1176  Fact that activity engaged in is not authorized by, or is contrary to, state law does not mean it violates Fourth Amendment
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).


	1.118  Other principles (cont'd)
	1.1181  Protection not limited to searches for, or seizures of, evidence of criminal conduct
	 United States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 47.1511.
	 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 Term, p. 1-1, sec. 1.113.
	 O'Connor v. Ortega, 107 S. Ct. 1492 (1987): 1986 Term, p. 20, sec. 1.614.

	1.1182  Requirement of reasonableness extends to manner in which search or seizure conducted
	 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 (1992): 1991 Term, p. 1-1, sec. 1.113.
	 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 (Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241.

	1.1183  Reasonableness to be judged by objective standard
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-7, sec. 1.2213.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶20.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.

	1.1184  Fourth Amendment protects property even where privacy or liberty not implicated; Fourth Amendment protects property as well as privacy
	 United States v. Flores-Montano, 124 S. Ct. 1582 (2004).
	 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 Term, p. 1-44, sec. 1.773.

	1.1185  Fourth Amendment protects against unreasonable seizures even though no search has taken place
	 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 Term, p. 1-44, sec. 1.773.

	1.1186  Different forms of intrusion trigger different levels of protection
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-3, sec. 1.113.

	1.1187  Police safety is of paramount importance
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.

	1.1188  When search proper as to particular individual, third party whose privacy interest is also infringed by search has no right to complain
	 For cases dealing with this subject, see sec. 1.967.

	1.1189  Fourth Amendment to be construed in light of what was deemed unreasonable search and seizure when Fourth Amendment was adopted
	 Florida v. White, 119 S. Ct. 1555 (1999): 1998 Term, p. 1-2, sec. 1.117.


	1.119  Other principles (cont'd)
	1.1191  Fourth amendment protects persons, not places or property
	 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 1979 Term, p. 11, sec. 1.632.
	 Smith v. Maryland, 99 S. Ct. 2577 (1979): 1978 Term, p. 9, sec. 1.61.
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶9.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶42.
	 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221.

	1.1192  Reasonableness requirement of Fourth Amendment does not require that assessment of magistrate or police officer always be correct, but only that it always be reasonable
	1.11921  In general
	 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 Term, p. 1-1, sec. 1.114.
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-4, sec. 1.117.
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-4, sec. 1.117.
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶17.

	1.11922  But arresting officer's incorrect, albeit reasonable, construction of statute for violation of which defendant is arrested negates probable cause for arrest if incorrect construction of statute is necessary to make it applicable to defendant's conduct
	 For cases dealing with this subject, see sec. 1.31992.


	1.1193  Interests implicated in, affected by, or searches and seizures
	1.11931  In general
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-4, sec. 1.1322.

	1.11932  Interests affected by, or implicated in, searches
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶40.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶31.

	1.11933  Interests affected by, or implicated in, seizures
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶40.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶31.


	1.1194  In determining reasonableness of expectation of privacy, privacy concepts embodied in the law of a particular state are not decisive
	 California v. Greenwood, 108 S. Ct. 1625 (1988): 1987 Term, p. 1-2, sec. 1.143.

	1.1195  That which is knowingly exposed to public is not subject to Fourth Amendment protection
	 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 767 N.W.2d 629, at ¶1-12.
	 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511.

	1.1196  Fourth Amendment does not require that only the "least intrusive" search practicable can be reasonable under the fourth amendment
	 Board of Education of Independent School District No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term USSC-21.
	 United States v. Drayton, 122 S. Ct. 2105 (2002), 2001 Term USSC-27.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-32, sec. 1.7652.
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶60.

	1.1197  Reasonableness to be judged under totality of circumstances
	 Samson v. California, 126 S. Ct. 2193 (2006).
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-7, sec. 1.2213.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶20.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶21.

	1.1198  Consistency of police activity with Fourth Amendment is not to be judged by bright-line, or per se blanket, rule
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-7, sec. 1.2213.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶20.
	 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 N.W.2d 425, at ¶7.

	1.1199  Fourth Amendment to be construed in manner that will serve public interests as well as interests and rights of individual citizens
	 Florida v. White, 119 S. Ct. 1555 (1999): 1998 Term, p. 1-2, sec. 1.117.



	1.12  Standing To Challenge Arrest, Search, Or Seizure (i.e., Determining Whether Arrest, Search, Or Seizure Infringed On Interest Of Defendant That Fourth Amendment Was Designed To Protect)
	1.121  Standing to challenge arrest or other seizure of the person  (i.e., determining whether arrest or other seizure of person infringed on interest of defendant that Fourth Amendment was designed to protect)
	1.1211  General principles
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶19-28.
	 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 (1996): 1996 Term, p. 1-1, sec. 1.1212.
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 (Ct. App. 1992): 1992 Term, p. 1-3, sec. 1.1212.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-7, sec. 1.123.

	1.1212  Standing in particular situations
	1.12121  Standing of passenger in automobile to challenge stop of automobile
	 Brendlin v. California, 127 S. Ct. 2400 (2007).
	 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 (1996): 1996 Term, p. 1-1, sec. 1.1212.
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 (1987): 1986 Term, p. 18, sec. 1.5264.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶7.
	 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 (Ct. App. 1992): 1992 Term, p. 1-3, sec. 1.1212.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 3, sec. 1.221.

	1.12122  Standing of escapee from prison to challenge warrantless apprehension in private home in which he is staying
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212.

	1.12123  Standing of passenger in automobile to object to questions posed to other passengers by officer who stopped vehicle
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶19-28.

	1.12124  Other situations


	1.122  Standing to challenge entry into, or search of, places and things and/or seizure of things (i.e., determining whether entry, search, or seizure infringed on privacy or possessory interest of defendant that Fourth Amendment was designed to protect)
	1.1221  General principles
	1.12211  In general
	 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 Term, p. 1-4, sec. 1.12225.
	 United States v. Padilla, 113 S. Ct. 1936 (1993): 1992 Term, p. 1-4, sec. 1.1222.
	 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 Term, p. 1-2, sec. 1.1221.
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 4, sec. 1.21.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 1, sec. 1.2.
	 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 Term, p. 1, sec. 1.2.
	 United States v. Salvucci, 100 S. Ct. 2547 (1980): 1979 Term, p. 2, sec. 1.2.
	 United States v. Payner, 100 S. Ct. 2439 (1980): 1979 Term, p. 2, sec. 1.2.
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶22-24.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶19-28.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Dixon, 177 Wis. 2d 461, 501 N.W.2d 442 (1993): 1992 Term, p. 1-5, sec. 1.1224.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-4, sec. 1.1222.
	 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 512 (1984): 1983 Term, p. 4, sec. 1.21.
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 1, sec. 1.21.
	 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 428 (1982): 1981 Term, p. 1, sec. 1.21.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 2, sec. 1.21.
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶9.
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶12-15.
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶10.
	 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 729 N.W.2d 792, at ¶12.
	 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 711 N.W.2d 679, at ¶11-18.
	 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 663 N.W.2d 358, at ¶11, 14.
	 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶11-20.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶26, 35-36.
	 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, sec. 1.7632.
	 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 (Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221.
	 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221.
	 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 (Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-7, sec. 1.123.
	 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 (Ct. App. 1989): 1988 Term, p. 1-2, sec. 1.132.

	1.12212  Person has standing when he or she has legitimate expectation of privacy in invaded place or seized item
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶12.
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶10.
	 For cases dealing with the determination whether a person has a legitimate expectation of privacy in a particular place or particular property, see sec. 1.111.

	1.12213  Factors to be considered in determining whether person has legitimate expectation of privacy in invaded place or thing or seized item
	 For cases dealing with this subject, see sec. 1.1115.

	1.12214  Standing to be determined by considering totality of circumstances
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶15.

	1.12215  Standing to be determined on case-by-case basis
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶9.
	 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶10.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶33.

	1.12216  When search proper as to particular individual, third party whose privacy interest is also infringed by search has no right to complain
	 For cases dealing with this subject, see sec. 1.967.

	1.12217  When defendant's reasonable expectation of privacy is linked to what may be permissibly accomplished against third person, defendant has right to challenge propriety of search or seizure as to that third person
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.

	1.12218  "Standing" is shorthand for existence of privacy or possessory interest sufficient to assert Fourth Amendment claim
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶9.


	1.1222  General principles (cont'd)
	1.12221  Possession alone will not confer standing
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶37, 42.
	 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 711 N.W.2d 679, at ¶17.

	1.12222  Ownership alone will not confer standing
	 For cases dealing with this subject, see sec. 1.12232.

	1.12223  Whether person has legitimate expectation of privacy in container that is searched, and thus has standing to challenge search, is not determined by person's subjective beliefs
	 For cases dealing with this subject, see sec. 1.1116.

	1.12224  When defendant has no reasonable expectation of privacy in place (e.g., automobile), can he claim reasonable expectation of privacy in his items (e.g., personal travel case belonging to him) that were put in that place?
	 For cases dealing with this subject, see sec. 1.11136.

	1.12225  There is no exception to general standing requirements for coconspirator
	 United States v. Padilla, 113 S. Ct. 1936 (1993): 1992 Term, p. 1-4, sec. 1.1222.

	1.12226  Scope of reviewable evidence to make standing determination:  court may consider fruits of entry or search in determining whether person had standing to challenge entry or search
	 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 663 N.W.2d 358, at ¶6-9.


	1.1223  Automatic standing
	1.12231  In general
	1.12232  Automatic standing not conferred by ownership of property searched or seized
	 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 Term, p. 1, sec. 1.2.
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶37, 42.

	1.12233  Automatic standing not conferred when possession of evidence sought to be suppressed is element of crime
	 United States v. Salvucci, 100 S. Ct. 2547 (1980): 1979 Term, p. 2, sec. 1.2.
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶22.

	1.12234  Automatic standing not conferred by person's being legitimately on premises searched
	 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 Term, p. 1-4, sec. 1.12225.
	 Rakas v. Illinois, 99 S. Ct. 421 (1978): 1978 Term, p. 1, sec. 1.21.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶58.

	1.12235  Automatic standing not conferred by "target theory," i.e., by fact that search was directed at person who is now challenging it
	 Brendlin v. California, 127 S. Ct. 2400 (2007).

	1.12236  Automatic standing not conferred by possession of property searched or seized
	 For cases dealing with this subject, see sec. 1.12221.


	1.1224  Standing in particular situations
	1.12241  Standing of passenger in vehicle to challenge search for, or seizure of, evidence from vehicle
	 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 Term, p. 1-4, sec. 1.12224.
	 Rakas v. Illinois, 99 S. Ct. 421 (1978): 1978 Term, p. 1, sec. 1.21.
	 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 (1987): 1986 Term, p. 18, sec. 1.5264.
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 1, sec. 1.21.
	 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 625 N.W.2d 923, 2000 Term WCA-259, at ¶11.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 3, sec. 1.221.

	1.12242  Standing of occupant of hotel room after checkout time has passed
	 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 (Ct. App. 1989): 1988 Term, p. 1-2, sec. 1.132.

	1.12243  Standing of owner of home to challenge search of home
	 State v. Douglas, 123 Wis. 2d 13, 365 N.W.2d 580 (1985): 1984 Term, p. 4, sec. 1.21.

	1.12244  Standing of temporary occupant of cabin owned by occupant's mother
	 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 512 (1984): 1983 Term, p. 4, sec. 1.21.

	1.12245  Standing of overnight guest legitimately on premises that are entered and/or searched
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 Term, p. 1-4, sec. 1.12225.
	 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 Term, p. 1-4, sec. 1.1226.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-4, sec. 1.1222.
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶20-21.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶56.
	 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221.
	 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 (Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 4, sec. 1.21.

	1.12246  Standing of guest on premises whose host has no lawful right to be on premises
	 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221.

	1.12247  Standing of guest on premises who has remained past the period of time granted by host
	 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221.

	1.12248  Standing of guest who is on premises for relatively short time for purposes of commercial transaction
	 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 Term, p. 1-4, sec. 1.12225.
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶20-22.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶58-59.

	1.12249  Standing of owner of car who has surrendered control of car to another
	 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 502 (Ct. App. 1983): 1983 Term, p. 5, sec. 1.21.


	1.1225  Standing in particular situations (cont'd)
	1.12251  Standing of babysitter and houseguest in residence that was searched
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 2, sec. 1.21.

	1.12252  Standing of non-owner driver of automobile that was searched or from which evidence was seized
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶30.
	 State v. Dixon, 177 Wis. 2d 461, 501 N.W.2d 442 (1993): 1992 Term, p. 1-5, sec. 1.1224.
	 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 428 (1982): 1981 Term, p. 1, sec. 1.21.
	 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 3, sec. 1.21.

	1.12253  Standing of person who has placed drugs in purse of companion
	 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 Term, p. 1, sec. 1.2.

	1.12254  Standing of mere guest on premises who denies any possessory interest in premises or property therein
	 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 156 (Ct. App. 1989): 1989 Term, p. 1-3, sec. 1.1222.

	1.12255  Standing of person unlawfully on premises
	 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 156 (Ct. App. 1989): 1989 Term, p. 1-3, sec. 1.1222.

	1.12256  Standing of thief to challenge search for, or seizure of, stolen property
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-4, sec. 1.1222.
	 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 156 (Ct. App. 1989): 1989 Term, p. 1-3, sec. 1.1222.

	1.12257  Standing of escapee from prison to challenge warrantless search for, and seizure of, evidence in private home in which he is staying
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212.

	1.12258  Standing of coconspirator who has supervisory role in conspiracy or joint control over the place or property involved in the search or seizure
	 United States v. Padilla, 113 S. Ct. 1936 (1993): 1992 Term, p. 1-4, sec. 1.1222.

	1.12259  Standing of person who denies any interest in property searched
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-4, sec. 1.1222.
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶16.


	1.1226  Standing in particular situations (cont'd)
	1.12261  Standing of person sharing living quarters with parolee to challenge parole officer's search of living quarters
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 (Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223.

	1.12262  Standing of arrested person to challenge search or seizure of property taken from his person for inventory by the police
	 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613.
	 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 (Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211.

	1.12263  Standing of co-occupant of premises in general
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.

	1.12264  Standing of social guest on premises
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶19-22.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶55-61.

	1.12265  Standing of occupant of public restroom or restroom stall:  in general
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶1-28.
	 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 663 N.W.2d 358, at ¶1-25.

	1.12266  Standing of occupant of public restroom or restroom stall:  when occupant occupies stall with another person, leaves door slightly ajar and unlatched, and evinces no indication stall is being used for its intended purpose
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶16-17.
	 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 663 N.W.2d 358, at ¶1-25.

	1.12267  Standing of occupant of public restroom or restroom stall:  when occupant is in locked restroom for extended period of time and does not respond to knock on door of restroom
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶1-28.

	1.12268  Standing to challenge search of item (e.g., personal travel case belonging to defendant) that was placed in automobile in which defendant has no legitimate expectation of privacy
	 For cases dealing with this subject, see sec. 1.11136.


	1.1227  Standing in particular situations (cont'd)
	1.12271  Standing to challenge search of item owned by defendant that that was unlawfully or illegally placed upon premises belonging to another
	 For cases dealing with this subject, see sec. 1.11137.

	1.12272  Standing of person driving rental vehicle, who was not named in rental agreement
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶30.

	1.12273  Standing of person whose possession of, and authority to fly, airplane is unexplained
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶30.

	1.12274  Standing of person holding car under statutory lien for debt and not in possession of car at time of search
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶30.

	1.12275  Standing of person in possession of stolen car
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶30.

	1.12276  Standing of owner of premises to challenge entry into premises on basis that knock-and-announce requirement was not met, when owner was not present at time of entry
	 For cases dealing with this subject, see sec. 1.42592.

	1.12277  Standing of person in trailer owned by friend's mother, who is temporarily at trailer with mother's permission, but who is not overnight guest, and who is using trailer for commercial purpose (e.g., production of controlled substance)
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶1-23.

	1.12278  Standing of person found in automobile he does not own and in which he had no authorization to be
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶25-31.
	 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 711 N.W.2d 679, at ¶15-16.

	1.12279  Standing of possessor of cell phone to challenge seizure and/or search of cell phone
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶27.


	1.1228  Standing in particular situations (cont'd)
	1.12281  Standing with respect to mail or package sent or received using fictitious name in general
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶11.

	1.12282  Standing to challenge search or seizure of mail or package sent by unknown person to fictitious person at address that was vacant, with respect to which mail or package, challenger stated that it belonged to someone else
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶1-18.

	1.12283  Standing of resident of premises to challenge search of package delivered by mail to residence, but with name on it other than that of resident
	 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 (Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221.



	1.123  Waiver of right to raise issue of standing
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 1, sec. 1.2.
	 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 (Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-7, sec. 1.123.
	 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 3, sec. 1.21.

	1.124  Burden of proof with respect to question of standing
	 For cases dealing with this subject, see secs. 1.9122 and 1.9123.

	1.125  Appellate review of trial court's determination regarding standing
	 For cases dealing with this subject, see sec. 1.9822.


	1.13  What Constitutes Search Or Seizure Covered By Constitutional Provisions
	1.131  What constitutes seizure of person
	1.1311  What constitutes seizure of person in general
	1.13111  In general
	 Brendlin v. California, 127 S. Ct. 2400 (2007).
	 Scott v. Harris, 127 S. Ct. 1769 (2007).
	 Kaupp v. Texas, 123 S. Ct. 1843 (2003).
	 United States v. Drayton, 122 S. Ct. 2105 (2002), 2001 Term USSC-27.
	 County of Sacramento v. Lewis, 118 S. Ct. 1708 (1998): 1997 Term, p. 1-1, sec. 1.1314.
	 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 Term, p. 1-30, sec. 1.592.
	 Michigan Dept. of State Police v. Sitz, 110 S. Ct. 2481 (1990): 1989 Term, p. 1-4, sec. 1.1311.
	 Brower v. Inyo County, 109 S. Ct. 1378 (1989): 1988 Term, p. 1-7, sec. 1.213.
	 Michigan v. Chesternut, 108 S. Ct. 1975 (1988): 1987 Term, p. 1-5, sec. 1.213.
	 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 Term, p. 6, sec. 1.3727.
	 Immigration & Naturalization Service v. Delgado, 104 S. Ct. 1758 (1984): 1983 Term, p. 3, sec. 1.131.
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 3, sec. 1.131.
	 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 Term, p. 1, sec. 1.131.
	 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 Term, p. 16, sec. 1.651.
	 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 1979 Term, p. 1, sec. 1.133.
	 Brown v. Texas, 99 S. Ct. 2637 (1979): 1978 Term, p. 1, sec. 1.122 and p. 10, sec. 1.632.
	 Delaware v. Prouse, 99 S. Ct. 1391 (1979): 1978 Term, p. 10, sec. 1.631.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶25.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶18-52, 65-69.
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶4, 20-35.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶30-33.
	 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 (1996): 1996 Term, p. 1-1, sec. 1.1212.
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 1-6, sec. 1.2121.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 1, sec. 1.111.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 1, sec. 1.131.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶12.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶20.
	 State v. Farias-Mendoza, 2006 WI App 134, 294 Wis. 2d 726, 720 N.W.2d 489, at ¶17.
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶7, 15-17.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶13-14, 18.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶9-10.
	 State v. Young, 2004 WI App 227, 277 Wis. 2d 715, 690 N.W.2d 866, at ¶1-27.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶19-22.
	 State v. Williams, 2001 WI App 249, 248 Wis. 2d 361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶12-19.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11.
	 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432.
	 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 (Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241.
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 1, sec. 1.111.
	 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 (Ct. App. 1984): 1983 Term, p. 1, sec. 1.115.
	 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 (Ct. App. 1983): 1983 Term, p. 1, sec. 1.115.
	 For cases dealing with whether particular police activity constitutes a seizure of the person, see that activity in sec. 1.5.

	1.13112  Whether seizure of person occurred determined by applying objective, reasonable person standard
	 Florida v. Bostick, 111 S. Ct. 2382 (1991): 1990 Term, p. 1-8, sec. 1.1311.
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶4, 23.
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶14.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶9-10.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶23.

	1.13113  Reasonable person test presupposes an innocent person
	 United States v. Drayton, 122 S. Ct. 2105 (2002), 2001 Term USSC-27.
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶23.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶23.

	1.13114  Seizure only occurs when there has been governmental termination of freedom of movement through means intentionally applied
	 Brendlin v. California, 127 S. Ct. 2400 (2007).
	 County of Sacramento v. Lewis, 118 S. Ct. 1708 (1998): 1997 Term, p. 1-1, sec. 1.1314.

	1.13115  When seizure does not involve physical force, but only show of authority, person must submit to that show of authority before a seizure is deemed to have occurred
	 Brendlin v. California, 127 S. Ct. 2400 (2007).
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶1-52.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶30-33.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶13-14, 18.
	 State v. Young, 2004 WI App 227, 277 Wis. 2d 715, 690 N.W.2d 866, at ¶1-27.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶8.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶16.
	 For cases dealing with the Hodari D. test for seizure, which test reflects the principle embodied in the heading under which this cross-reference appears, see sec. 1.1312.

	1.13116  Particular circumstance: person's awareness of officers' presence in doorway of residence in which person claiming to have been seized is present
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶19-22.

	1.13117  Mere police questioning does not constitute seizure
	 Muehler v. Mena, 125 S. Ct. 1465 (2005).

	1.13118  When officer makes traffic stop, seizure continues while officer retains person's driver's license or other official documents
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶16.

	1.13119  Particular circumstance: police officer pulling up his marked squad car behind vehicle that driver has already stopped on his own and activating overhead emergency lights
	 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 767 N.W.2d 369, at ¶5, 11.


	1.1312  Hodari D. test for seizure
	1.13121  In general
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶4-5, 26-52, 79.
	 For cases dealing with the principle that the Hodari D. test embodies, see sec. 1.13115.

	1.13122  When test applies
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶5, 39, 52, 79.

	1.13123  Test is followed under state constitution
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶4-5, 26-52, 79.


	1.1313  What constitutes arrest
	1.13131  What constitutes arrest in general
	 Kaupp v. Texas, 123 S. Ct. 1843 (2003).
	 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 Term, p. 1-30, sec. 1.592.
	 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 Term, p. 1, sec. 1.111.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶22.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶62-87.
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Disch, 129 Wis. 2d 225, 385 N.W.2d 140 (1986): 1985 Term, p. 208, sec. 13.633.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 1, sec. 1.111.
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 1, sec. 1.111.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶24-26.
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶3, 14-29.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶6.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11-18.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 (Ct. App. 1991): 1991 Term, p. 1-1, sec. 1.1312.
	 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 (Ct. App. 1989): 1989 Term, p. 1-4, sec. 1.1312.
	 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. App. 1987): 1987 Term, p. 1-5, sec. 1.2121.
	 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 (Ct. App. 1983): 1983 Term, p. 1, sec. 1.115.

	1.13132  No distinction exists between "custodial" and "noncustodial" arrests
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶27.
	 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. App. 1987): 1987 Term, p. 1-16, sec. 1.7232.

	1.13133  Whether arrest occurred determined by applying an objective test
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶68.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶26.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶14.

	1.13134  "Reasonable person" used in applying objective test is reasonable "innocent" person
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶68.

	1.13135  Not dependent on subjective intent or belief of officer or arrestee
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶3.

	1.13136  Request that detained person perform field sobriety test does not convert temporary investigative stop into arrest
	 For cases dealing with this subject, see sec. 1.52593.

	1.13137  In determining whether arrest occurred, should court consider which party (state or defendant) is contending that arrest occurred?
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶15.

	1.13138  Factors that may, or may not, convert temporary stop into arrest
	 For cases dealing with this subject, see sec. 1.525.


	1.1314  What constitutes other seizure of the person requiring probable cause
	 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 Term, p. 6, sec. 1.3727.
	 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 Term, p. 3, sec. 1.3431.
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶22.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶18-52, 65-69.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 1-6, sec. 1.2121.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11-18.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261.
	 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 (Ct. App. 1984): 1983 Term, p. 1, sec. 1.115.
	 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 (Ct. App. 1983): 1983 Term, p. 1, sec. 1.115.

	1.1315  What constitutes seizure of person requiring reasonable suspicion
	 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 Term, p. 1-30, sec. 1.592.
	 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 Term, p. 28, sec. 1.652.
	 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 1979 Term, p. 1, sec. 1.133.
	 Brown v. Texas, 99 S. Ct. 2637 (1979): 1978 Term, p. 10, sec. 1.632.
	 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 Term, p. 3, sec. 1.3431.
	 Delaware v. Prouse, 99 S. Ct. 1391 (1979): 1978 Term, p. 10, sec. 1.631.
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶22.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶18-52, 65-69.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶62-87.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶30-33.
	 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 (1989): 1988 Term, p. 1-18, sec. 1.7263.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶13-14, 18.
	 State v. Young, 2004 WI App 227, 277 Wis. 2d 715, 690 N.W.2d 866, at ¶1-27.
	 State v. Williams, 2001 WI App 249, 248 Wis. 2d 361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶12-13.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11-18.
	 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 (Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185.
	 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 (Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241.
	 For cases dealing generally with investigatory stops on reasonable suspicion, see sec. 1.52.

	1.1316  Determining whether particular activity constitutes a seizure of the person; determining whether seizure occurred under particular circumstances
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶22.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶24, 65-76.
	 State v. Farias-Mendoza, 2006 WI App 134, 294 Wis. 2d 726, 720 N.W.2d 489, at ¶18-24.
	 For cases dealing with whether particular activity constitutes a seizure of the person, see that activity in secs. 1.2 and 1.5.


	1.132  What constitutes search for evidence or other property
	1.1321  In general
	 Illinois v. Caballes, 125 S. Ct. 834 (2005).
	 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 Term USSC-22.
	 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 Term, p. 1-7, sec. 1.1321.
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 2, sec. 1.121.
	 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 Term, p. 2, sec. 1.121.
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 2, sec. 1.121.
	 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 Term, p. 2, sec. 1.1291.
	 Smith v. Maryland, 99 S. Ct. 2577 (1979): 1978 Term, p. 9, sec. 1.61.
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶40.
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-8, sec. 1.1321.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-8, sec. 1.1321.
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 7, sec. 1.51.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶10.
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶9, 11.
	 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.
	 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511.

	1.1322  Interest in possessing contraband cannot be deemed legitimate; thus, government conduct that only reveals possession of contraband does not compromise legitimate privacy interest and, accordingly, is not search subject to Fourth Amendment
	 Illinois v. Caballes, 125 S. Ct. 834 (2005).

	1.1323  Interests implicated in search for evidence
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-4, sec. 1.1322.

	1.1324  Determining whether particular activity constitutes a search for evidence
	 For cases dealing with whether particular activity constitutes a search for evidence, see that activity in secs. 1.2, 1.6, and 1.7.


	1.133  What constitutes seizure of evidence or other property
	1.1331  In general
	 United States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 47.1511.
	 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 Term, p. 1-44, sec. 1.773.
	 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 Term, p. 1-30, sec. 1.592.
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 2, sec. 1.131.
	 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 Term, p. 2, sec. 1.131.
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 3, sec. 1.131.
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶40.
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.
	 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 (1989): 1988 Term, p. 1-8, sec. 1.2211.
	 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 767 N.W.2d 629, at ¶13.
	 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶10, 13.
	 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 (Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231.

	1.1332  Interests implicated in seizure of evidence
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-4, sec. 1.1322.

	1.1333  Determining whether particular activity constitutes a seizure of evidence
	 For cases dealing with whether particular activity constitutes a seizure of evidence, see that activity in secs. 1.2, 1.6, and 1.7.


	1.134  Other searches or activity
	1.1341  "Frisk" is search
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶47.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.



	1.14  What Constitutes Required Justification For Search Or Seizure
	1.141  What constitutes probable cause
	1.1411  Probable cause for arrest or other seizure of the person
	 For cases dealing with this subject, see sec. 1.31.

	1.1412  Probable cause for search for, or seizure of, evidence
	 For cases dealing with this subject, see sec. 1.32.


	1.142  What constitutes reasonable suspicion
	1.1421  General principles
	1.14211  In general
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.
	 Ornelas v. United States, 116 S. Ct. 1657 (1996): 1995 Term, p. 1-5, sec. 1.3211.
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶19.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶22.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 (1989): 1988 Term, p. 1-18, sec. 1.7263.
	 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241.
	 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 (Ct. App. 1990): 1990 Term, p. 1-24, sec. 1.5222.
	 For cases dealing with what constitutes the reasonable suspicion that is necessary to justify a temporary investigative stop, see sec. 1.5222.

	1.14212  Fact that conduct may have innocent explanations does not mean that it cannot give rise to reasonable suspicion
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶30.


	1.1422  Determined by "totality of the circumstances" test
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.

	1.1423  Particular factors giving rise to reasonable suspicion
	1.14231  In general
	 For cases dealing with particular factors giving rise to reasonable suspicion in the context of a temporary investigative stop, see sec. 1.523.

	1.14232  Factors giving rise to reasonable suspicion that defendant is driving while intoxicated
	 For cases dealing with this subject in the context of providing reasonable suspicion to justify a stop of a vehicle or a continued detention after a stop, see sec. 37.2131.
	 For cases dealing with this subject in the context of providing reasonable suspicion necessary to justify blood draw, see sec. 37.2132.

	1.14233  Factors giving rise to reasonable suspicion justifying investigative stop
	 For cases dealing with this subject, see sec. 1.523.


	1.1424  Finding of reasonable suspicion in particular situations
	 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 (1991): 1990 Term, p. 1-31, sec. 1.6132.
	 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241.
	 For cases dealing with the finding of reasonable suspicion in particular situations in the context of a temporary investigative stop, see sec. 1.524.

	1.1425  Reliance on anonymous tip
	 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 (Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692.
	 For cases dealing with reliance on an anonymous tip to establish reasonable suspicion justifying a temporary investigative stop, see sec. 1.5226.

	1.1426  Reliance on information supplied by third parties
	 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 (1988): 1987 Term, p. 1-17, sec. 1.7262.

	1.1427  Propriety of considering collective information possessed by police force in determining whether particular officer has reasonable suspicion
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶19.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 892 (Ct. App. 1997): 1997 Term, p. 1-2, sec. 1.1424.
	 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241.
	 For cases dealing with this subject in the context of a stop and frisk, see sec. 1.52282.

	1.1428  Propriety of considering statements covered by testimonial privilege in determining whether reasonable suspicion exists
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.

	1.1429  Appellate review of determination whether reasonable suspicion exists
	 For cases dealing with this subject, see sec. 1.98322.



	1.15  Need For Probable Cause Or Reasonable Suspicion
	1.151  When probable cause required for seizure of the person
	1.1511  Probable cause prerequisite to valid arrest or other seizure of the person having essential attributes of arrest
	 Maryland v. Pringle, 124 S. Ct. 795 (2003).
	 Kaupp v. Texas, 123 S. Ct. 1843 (2003).
	 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 Term, p. 4, sec. 1.3624.
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶19.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶22.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 35-1, sec. 35.4111.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 Hills v. State, 93 Wis. 2d 139, 286 N.W.2d 356 (1980): 1979 Term, p. 4, sec. 1.34.
	 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 N.W.2d 179 (1979): 1978 Term, p. 3, sec. 1.3421.
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶11.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶11.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶11.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶14.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141.
	 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 (Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 9, sec. 1.36.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 5, sec. 1.35.

	1.1512  When probable cause required for other seizures of the person
	 For cases dealing with whether probable cause is needed to conduct a particular type of seizure of the person other than an arrest, see that type of seizure in sec. 1.5.


	1.152  When probable cause required for search for, or seizure of, evidence
	1.1521  General principles
	1.15211  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).
	 Board of Education of Independent School District No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term USSC-21.
	 Griffin v. Wisconsin, 107 S. Ct. 3164 (1987): 1986 Term, p. 5, sec. 1.3711.
	 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 Term, p. 5, sec. 1.3711.
	 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 Term, p. 3, sec. 1.3411.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 (1989): 1988 Term, p. 1-11, sec. 1.491.
	 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 (1980): 1980 Term, p. 3, sec. 1.3611.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶11.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶6.
	 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 1-18, sec. 1.4241.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 (Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1511.

	1.15212  Not required when evidence voluntarily produced
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 5, sec. 1.3631.


	1.1522  Need for probable cause in "special needs," and other exceptional, situations
	 Board of Education of Independent School District No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term USSC-21.
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-2, sec. 1.1532.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶36.
	 In Interest of James P., 180 Wis. 2d 677, 510 N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, sec. 42.4212.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.

	1.1523  When probable cause required for particular types of searches for, and seizures of, evidence
	 For cases dealing with whether probable cause is needed to conduct a particular type of search or seizure, see that type of search or seizure in secs. 1.2, 1.6, and 1.7.


	1.153  When reasonable suspicion required for seizure of the person
	1.1531  General principles
	1.1532  When reasonable suspicion required for particular types of searches for, and seizures of, evidence
	 For cases dealing with when reasonable suspicion is required for particular types of seizures of the person, see that particular type of seizure of the person in sec. 1.5.


	1.154  When reasonable suspicion required for search for, or seizure of, evidence
	1.1541  General principles
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.

	1.1542  Need for, and sufficiency of, reasonable suspicion in "special needs," and other exceptional, situations
	 Board of Education of Independent School District No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term USSC-21.
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-2, sec. 1.1532.

	1.1543  When reasonable suspicion required for particular types of searches for, and seizures of, evidence
	 For cases dealing with when reasonable suspicion is required for particular types of searches for, and seizures of, evidence, see that particular type of search or seizure in secs. 1.2, 1.6, and 1.7.



	1.16  Need For Warrant
	1.161  When warrant required for arrest
	1.1611  General rule: warrant not required
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).
	 Maryland v. Pringle, 124 S. Ct. 795 (2003).
	 Florida v. White, 119 S. Ct. 1555 (1999): 1998 Term, p. 1-5, sec. 1.1611.
	 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 Term, p. 1-5, sec. 1.1511.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 7, sec. 1.4215.
	 Payton v. New York, 100 S. Ct. 1371 (1980): 1979 Term, p. 6, sec. 1.411.
	 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 Term, p. 6, sec. 1.42.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶17.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 22, sec. 1.5211.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 6, sec. 1.4111.
	 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 (1978): 1977 Term, p. 3, sec. 1.421.

	1.1612  Exception: warrant required when arrest made in private home
	1.16121  In general
	 Kirk v. Louisiana, 122 S. Ct. 2458 (2002), 2001 Term USSC-30.
	 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 Term, p. 1-5, sec. 1.16121.
	 Florida v. White, 119 S. Ct. 1555 (1999): 1998 Term, p. 1-5, sec. 1.1611.
	 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 Term, p. 1-5, sec. 1.1512.
	 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 Term, p. 1-6, sec. 1.1516.
	 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 Term, p. 6, sec. 1.3727.
	 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 Term, p. 10, sec. 1.4112.
	 United States v. Johnson, 102 S. Ct. 2579 (1982): 1981 Term, p. 193, sec. 13.41.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 7, sec. 1.4215.
	 Payton v. New York, 100 S. Ct. 1371 (1980): 1979 Term, p. 6, sec. 1.4112.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶17-18.
	 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 (1995): 1994 Term, p. 1-2, sec. 1.1613.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-5, sec. 1.1515.
	 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 (1986): 1985 Term, p. 4, sec. 1.4112.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 22, sec. 1.5211.
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 10, sec. 1.4112.
	 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 (1978): 1977 Term, p. 3, sec. 1.422.
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶16.
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶15.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶26.
	 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 1.16123.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 (Ct. App. 1985): 1985 Term, p. 11, sec. 1.621.
	 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 (Ct. App. 1984): 1984 Term, p. 35, sec. 1.925.
	 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 (Ct. App. 1983): 1983 Term, p. 11, sec. 1.4112.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 5, sec. 1.4112.

	1.16122  But person standing in doorway of private home may be arrested without warrant
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.

	1.16123  Home of third party: when arrest made in home of third party, police need search warrant authorizing entry into home
	 Pembauer v. City of Cincinnati, 106 S. Ct. 1292 (1986): 1985 Term, p. 6, sec. 1.4217.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 7, sec. 1.4215.
	 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 (1995): 1994 Term, p. 1-2, sec. 1.1613.
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶12-17.
	 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶24.
	 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 1.16123.

	1.16124  Overnight guest in home has standing to challenge warrantless entry to arrest him
	 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 Term, p. 1-4, sec. 1.1226.

	1.16125  Exception for arrest in private home also applies to curtilage
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-5, sec. 1.1515.

	1.16126  Violation of rule requiring warrant for arrest made in private home does not provide basis for excluding statement made by arrested defendant outside home after arrest
	 For cases dealing with this subject, see secs. 1.83222 and 1.83223.

	1.16127  Violation of rule requiring warrant for arrest made in private home does not provide basis for excluding identification of arrested defendant made outside home after arrest
	 For cases dealing with this subject, see secs. 1.83233 and 1.83234.

	1.16128  When search warrant needed in addition to arrest warrant: arrest warrant alone sufficient when police have reasonable grounds to believe that subject of arrest warrant is residing in home, but search warrant required when information known to police suggests merely that subject of arrest warrant is only visiting home
	 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 1.16123.

	1.16129  Sufficiency of commitment order to justify entry into home to execute it
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶1.


	1.1613  Exception to exception: when exigent circumstances exist
	1.16131  In general
	 Minnesota v. Olson, 110 S. Ct. 1684 (1990): 1989 Term, p. 1-4, sec. 1.1226.
	 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 Term, p. 10, sec. 1.4112.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶19-33.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶20.
	 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 (1995): 1994 Term, p. 1-2, sec. 1.1613.
	 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 (1986): 1985 Term, p. 4, sec. 1.4112.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 22, sec. 1.5211.
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 10, sec. 1.4112.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 5, sec. 1.4113.
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17.
	 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 (Ct. App. 1985): 1985 Term, p. 11, sec. 1.621.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 9, sec. 1.4113.
	 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 (Ct. App. 1984): 1983 Term, p. 11, sec. 1.4113.
	 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 (Ct. App. 1983): 1983 Term, p. 22, sec. 1.5211.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 6, sec. 1.4113.

	1.16132  Applicability of exception when minor offense involved: in general
	 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 Term, p. 10, sec. 1.4112.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶26-30.
	 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 (1995): 1994 Term, p. 1-2, sec. 1.1613.

	1.16133  Applicability of exception when minor offense involved: does exigent circumstance of hot pursuit apply only to fleeing felon?
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶26-30.
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17.


	1.1614  Exception to exception: when consent to enter given
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶20.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 22, sec. 1.5211.
	 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 (Ct. App. 1985): 1985 Term, p. 11, sec. 1.621.
	 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 (Ct. App. 1983): 1983 Term, p. 22, sec. 1.5211.

	1.1615  Exception to exception: home of probationer or parolee
	 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 (1986): 1985 Term, p. 10, sec. 1.621.
	 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 (Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613.
	 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 (Ct. App. 1985): 1985 Term, p. 11, sec. 1.621.

	1.1616  Exception to exception:  when arresting officer is legitimately in home because he is executing search warrant for home;  where police are lawfully in suspect's home by virtue of valid search warrant, they may make warrantless arrest of suspect prior to search if arrest is supported by probable cause
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶26-27.

	1.1617  Arrest of material witness
	 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 (Ct. App. 1984): 1983 Term, p. 40, sec. 2.191.

	1.1618  Arrest of person selling obscene material
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 3, sec. 1.1351.

	1.1619  Arrest for civil offense
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 6, sec. 1.4114.


	1.162  When warrant required for search
	1.1621  General principles
	1.16211  In general
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-5, sec. 1.1621.
	 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 Term, p. 1-10, sec. 1.1621.
	 Skinner v. Railway Labor Executives' Association, 109 S. Ct. 1402 (1989): 1988 Term, p. 1-11, sec. 1.6111.
	 Griffin v. Wisconsin, 107 S. Ct. 3164 (1987): 1986 Term, p. 5, sec. 1.3711.
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 6, sec. 1.4211.
	 California v. Carney, 105 S. Ct. 2066 (1985): 1984 Term, p. 15, sec. 1.5224.
	 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 Term, p. 10, sec. 1.4215.
	 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 Term, p. 12, sec. 1.4211.
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 11, sec. 1.4211.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 10, sec. 1.4211.
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 7, sec. 1.4211.
	 Robbins v. California, 101 S. Ct. 2841 (1981): 1980 Term, p. 5, sec. 1.4211.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 7, sec. 1.4215.
	 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 Term, p. 6, sec. 1.4211.
	 Payton v. New York, 100 S. Ct. 1371 (1980): 1979 Term, p. 6, sec. 1.4211.
	 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 Term, p. 4, sec. 1.411.
	 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 Term, p. 4, sec. 1.411.
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 2, sec. 1.411.
	 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 Term, p. 2, sec. 1.411.
	 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 1977 Term, p. 2, sec. 1.411.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶18.
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶36.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶27.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶54.
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶30.
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶11.
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶24.
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶18.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶20.
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶56.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶19.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶17.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶35.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 (1998): 1997 Term, p. 1-6, sec. 1.2231.
	 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653.
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 1-20, sec. 1.4245.
	 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 (1993): 1992 Term, p. 1-32, sec. 1.6322.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-11, sec. 1.1621.
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-7, sec. 1.1521.
	 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 (1986): 1985 Term, p. 6, sec. 1.4211.
	 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 (1983): 1983 Term, p. 12, sec. 1.4211.
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 7, sec. 1.4211.
	 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 428 (1982): 1981 Term, p. 7, sec. 1.4211.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 6, sec. 1.4211.
	 LaFournier v. State, 91 Wis. 2d 61, 280 N.W.2d 746 (1979): 1978 Term, p. 5, sec. 1.411.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 5, sec. 1.411.
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶9.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶6.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶23.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶10.
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶8.
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶15.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶6.
	 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 718, 736 N.W.2d 211, at ¶16.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶11.
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶7.
	 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 831, 707 N.W.2d 565, at ¶13.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶9.
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶13.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶7.
	 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 643 N.W.2d 869, 2001 Term WCA-313, at ¶10.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶10.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶6.
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶8.
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶8.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶8-9.
	 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶9.
	 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 620 N.W.2d 225, 2000 Term WCA-108, at ¶10.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 (Ct. App. 1999): 1999 Term, p. 1-9, sec. 1.16211.
	 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 (Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.
	 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 (Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231.
	 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 (Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 1-6, sec. 1.2211.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-11, sec. 1.1621.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-11, sec. 1.1621.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212.
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-11, sec. 1.6111.
	 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 (Ct. App. 1985): 1985 Term, p. 6, sec. 1.4211.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 9, sec. 1.4211.
	 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 7, sec. 1.4211.
	 State v. Monosso, 103 Wis. 2d 368, 308 N.W.2d 891 (Ct. App. 1981): 1981 Term, p. 7, sec. 1.4211.
	 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 (Ct. App. 1981): 1980 Term, p. 6, sec. 1.4213.
	 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 (Ct. App. 1980): 1979 Term, p. 4, sec. 1.3511.
	 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 (Ct. App. 1979): 1979 Term, p. 6, sec. 1.4211.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 6, sec. 1.4211.
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 5, sec. 1.411.
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 5, sec. 1.411.
	 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 (Ct. App. 1978): 1978 Term, p. 4, sec. 1.411.

	1.16212  Exceptions to warrant requirement in general
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶56.
	 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 620 N.W.2d 225, 2000 Term WCA-108, at ¶11.

	1.16213  Not required for search conducted with consent
	 For cases dealing with this subject, see sec. 1.22.

	1.16214  Not required when evidence voluntarily produced
	1.16215  Warrant requirement applies not only to police officers, but also to other government agents
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.

	1.16216  Effect of ready availability of warrant by telephone on question whether warrant required
	 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 (Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411.

	1.16217  When packages, books, tapes and other items have been properly seized or otherwise lawfully obtained, and are in possession of police, warrant may be required for examination of them
	 For cases dealing with this subject, see sec. 1.672.

	1.16218  When luggage or other containers have been properly seized or otherwise lawfully obtained, and are in possession of police, warrant may be required for examination of their contents
	 For cases dealing with this subject, see sec. 1.6717.


	1.1622  Need for warrant in "special needs," or other exceptional, situations
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶36.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶10.
	 In Interest of James P., 180 Wis. 2d 677, 510 N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, sec. 42.4212.
	 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 (Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.

	1.1623  Need for warrant may be excused when exigent circumstances exist
	 For cases dealing with this subject, see sec. 1.62.

	1.1624  When search warrant required to enter home to search for subject of arrest warrant
	 For cases dealing with this subject, see sec. 1.16128.

	1.1625  Need for search warrant for particular types of searches
	 For cases dealing with whether a search warrant is needed to conduct a particular type of search, see that type of search in secs. 1.2, 1.6, and 1.7.


	1.163  When warrant required for seizure of evidence
	 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 (1989): 1988 Term, p. 1-13, sec. 1.621.



	1.2  Activities, Areas, And Articles Not Covered By Fourth Amendment Or Its State Counterpart
	1.21  Private Activity
	1.211  General principles
	1.2111  In general
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶21.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶14.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶12-14.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶12.
	 State v. Payano-Roman, 2005 WI App 118, 284 Wis. 2d 350, 701 N.W.2d 72, at ¶10.

	1.2112  Staff members of state hospital are government actors subject to Fourth Amendment
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.

	1.2113  Law enforcement officer acting in private capacity is not subject to Fourth Amendment
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶15-18.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶11-22.

	1.2114  Standards for determining when law enforcement officer is acting in private capacity
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶15-18.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶11-22.


	1.212  Private search or seizure of property
	1.2121  General principles
	1.21211  In general
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.
	 Skinner v. Railway Labor Executives' Association, 109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152.
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 12, sec. 1.4214.
	 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 Term, p. 13, sec. 1.511.
	 Walter v. United States, 100 S. Ct. 2395 (1980): 1979 Term, p. 6, sec. 1.4212.
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶17-23.
	 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 (1983): 1983 Term, p. 21, sec. 1.5111.
	 State v. Jenkins, 80 Wis. 2d 426, 259 N.W.2d 109 (1977): 1977 Term, p. 5, sec. 1.54.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶14, 19.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶12-14.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶9-16.
	 State v. Payano-Roman, 2005 WI App 118, 284 Wis. 2d 350, 701 N.W.2d 72, at ¶9-11.
	 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 (Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7111.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 23, sec. 1.651.
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 10, sec. 1.64.

	1.21212  Private searches are not subject to Fourth Amendment because Fourth Amendment applies only to government action
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶17.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶14.

	1.21213  Mere presence of government official will not necessarily transform private search into government action
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶20.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶15.

	1.21214  Determination whether search is private search or government search requires consideration of totality of circumstances
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶21.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶12.

	1.21215  Defendant has burden of proof on question whether search is private search or government search
	 For cases dealing with this subject, see sec. 1.91291.

	1.21216  Defendant must prove that search was government search by preponderance of evidence
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶14.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶13.
	 For cases dealing with this subject, see sec. 1.9136.

	1.21217  Turning private search into governmental search by government official's participation; search may be deemed government search when it is "joint venture" between private and government actors
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 12, sec. 1.4214.
	 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 Term, p. 13, sec. 1.511.
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶19-29.
	 State v. Payano-Roman, 2005 WI App 118, 284 Wis. 2d 350, 701 N.W.2d 72, at ¶10.
	 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 (Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7111.

	1.21218  Turning private search into governmental search because of governmental compulsion to perform search
	 Skinner v. Railway Labor Executives' Association, 109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152.

	1.21219  Turning private search into government search because scope of police search exceeds that performed by private individual
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶20.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶9-16, 20.


	1.2122  General principles (cont'd)
	1.21221  After initial invasion of privacy by private action, additional invasion of privacy by government agent is unconstitutional only to degree it exceeds scope of private search
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶20.


	1.2123  Particular situations
	1.21231  Drawing of blood by medical personnel for purposes of diagnosis and treatment
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶28.
	 City of Muskego v. Godec, 167 Wis. 2d 536, 482 N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311.

	1.21232  Administering laxative to person who has swallowed controlled substance to prevent overdose
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶17-29.
	 State v. Payano-Roman, 2005 WI App 118, 284 Wis. 2d 350, 701 N.W.2d 72, at ¶9-11.

	1.21233  Private shipping company employee's opening of sealed package delivered to company by individual customer
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶9-16.

	1.21234  Law enforcement officer opening letter from defendant that was misaddressed to officer's residence
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶11-22.

	1.21235  Off-duty police officer's examination of contents of computer memory stick provided by relative, when officer did not believe stick contained pictures of criminal conduct, as relative claimed
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶13-18.



	1.213  Private detention of person
	1.2131  In general
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶12-14.
	 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. App. 1990): 1990 Term, p. 34-2, sec. 34.3111.

	1.2132  When private party acting as agent of police
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 1-7, sec. 1.2151.



	1.22  Search Or Seizure, Or Entry Into Premises, With Consent
	1.221  General principles
	1.2211  In general
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶21.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶136.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶20-38.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶16.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶20.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶23.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶17-23.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶10.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶14.

	1.2212  Need not be verbal; may be in the form of gesture or conduct
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶37.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.

	1.2213  Consent is accepted exception to probable cause and warrant requirement
	1.22131  In general
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶136.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-9, sec. 1.2212.
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 1-9, sec. 1.2212.
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶15.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶6.
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶7.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶8.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶9.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶7.
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶24.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶17.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶10.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶6.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.

	1.22132  Third-party consent
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶15.
	 For cases dealing generally with third-party consent, see sec. 1.224.


	1.2214  Lawfully seized person (e.g., driver stopped for traffic violation) need not be advised that he is "free to go" before his consent to search may be deemed voluntary
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-7, sec. 1.2213.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶98.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶14.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.

	1.2215  Lawfully seized person (e.g., driver stopped for traffic violation) may, within reasonable time after seizure, be asked to consent to a search whose object is to uncover evidence of criminal or other activity that was not cause of initial seizure
	1.22151  In general
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶27.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶21-24.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶1-23.
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶23-27.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶10-13.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶14-19, 24.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.

	1.22152  Is asking for consent to search after seizure terminated permissible?
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶1-35.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶21-24.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶1-23.
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶9-12.
	 State v. Williams, 2001 WI App 249, 248 Wis. 2d 361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶1-20.

	1.22153  When lawfully stopped driver of vehicle, who is asked to consent to search of vehicle for evidence unrelated to cause of initial stop (e.g., drugs), refuses to give such consent, any further detention unrelated to cause of initial stop is impermissible
	 For cases dealing with this subject, see sec. 1.52592.

	1.22154  In case of traffic stop, seizure becomes unlawful after traffic stop is concluded if stopped person remains seized after  stop concluded and, therefore, any consent given after stop concluded, but while person remains seized, is invalid
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶11-12.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶12.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶21-24.
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶1-18.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶1-23.

	1.22155  For purposes of determining whether seizure continued after conclusion of traffic stop, key factor is whether officer returned driver's license or other official documents to driver
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶16.

	1.22156  If, during valid traffic stop, officer becomes aware of additional suspicious factors that are sufficient to give rise to articulable suspicion that person has committed or is committing offense or offenses separate and distinct from acts that prompted initial stop, stop may be extended and request during extension of stop for consent to search vehicle is permissible
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶13-15.


	1.2216  Reasonable suspicion is not prerequisite to seeking consent to enter home and/or surrounding area
	 For cases dealing with this subject, see sec. 1.6416.

	1.2217  Opening door of residence in response to knock is not consent to enter
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶14, 23.


	1.222  Validity and sufficiency of consent
	1.2221  General principles
	1.22211  In general
	 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 Term, p. 10, sec. 1.4215.
	 Washington v. Chrisman, 102 S. Ct. 812 (1982): 1981 Term, p. 13, sec. 1.5292.
	 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 Term, p. 16, sec. 1.651.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶88-101.
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶19.
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶54.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶29-42.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, 1.6232.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 22, sec. 1.5211.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 8, sec. 1.5212.
	 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 (1978): 1977 Term, p. 5, sec. 1.55.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶16.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶1-21.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶17-23.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶14-15.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶1-13.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 (Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 1-6, sec. 1.2211.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311.
	 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 (Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621.
	 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.
	 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212.
	 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 (Ct. App. 1983): 1983 Term, p. 22, sec. 1.5211.
	 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 (Ct. App. 1983): 1982 Term, p. 14, sec. 1.5211.

	1.22212  Must be determined by considering totality of circumstances, not by applying bright-line rule
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-7, sec. 1.2213.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶12.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.


	1.2222  Must be voluntary
	1.22221  In general
	 United States v. Drayton, 122 S. Ct. 2105 (2002), 2001 Term USSC-27.
	 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 1979 Term, p. 8, sec. 1.521.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶16.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶136.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶88-101.
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶41.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 49, sec. 3.1139.
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 25, sec. 1.642.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 22, sec. 1.5211.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶7.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶16-19.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶20.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶12, 14, 21.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶10-12.
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶9.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶17-23.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶14.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶52.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶1-13.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 (Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.
	 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 (Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212.
	 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 (Ct. App. 1983): 1982 Term, p. 14, sec. 1.5211.

	1.22222  Does not require knowledge of right to refuse consent
	 For cases dealing with this subject, see sec. 1.2223.

	1.22223  Lawfully seized person (e.g., driver stopped for traffic violation) need not be advised that he is "free to go" before his consent to search may be deemed voluntary
	 For cases dealing with this subject, see sec. 1.2214.

	1.22224  Consent granted only in acquiescence to unlawful assertion of authority is not voluntary
	 For cases dealing with this subject, see sec. 1.2226.

	1.22225  Initial refusal to permit search when asked militates against finding of voluntariness
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶10.

	1.22226  Effect of threat to get warrant
	 For cases dealing with this subject, see sec. 1.22296.

	1.22227  Consent not involuntary because police fail to inform defendant of all crimes which they suspect defendant has committed and/or of which they are searching for evidence
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶11-12.

	1.22228  In making voluntariness determination, must consider totality of circumstances
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶8.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶17.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶12.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶10.

	1.22229  Effect of deceit or trickery
	 For cases dealing with this subject, see sec. 1.2225.


	1.2223  Must be voluntary (cont'd)
	1.22231  Defendant's cooperation with police is consideration in evaluating voluntariness of consent
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶18.

	1.22232  Fact that person giving consent was in custody does not alone demonstrate that consent was involuntary
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶1-14.

	1.22233  Sufficiency of evidence to show consent was voluntary in particular cases
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶14.


	1.2224  Effect of deceit or trickery
	1.22241  In general
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 25, sec. 1.642.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 22, sec. 1.5211.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶1-21.
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶1-15.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 27, sec. 1.642.
	 State v. Rodgers, 115 Wis. 2d 118, 339 N.W.2d 605 (Ct. App. 1983): 1983 Term, p. 22, sec. 1.5211.

	1.22242  Undercover officers may obtain consent through deceit and concealment of identity
	 For cases dealing with this subject, see sec. 1.22293.

	1.22243  By displaying subpoena that did not authorize search or seizure to defendant, which leads defendant to believe that he or she has no choice but to acquiesce in search and/or search
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶1-21.


	1.2225  Effect of claim of authority; consent granted only in acquiescence to unlawful assertion of authority is invalid
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶16-19.
	1.22251  In general
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 Lo-Ji Sales, Inc. v. New York, 99 S. Ct. 2319 (1979): 1978 Term, p. 7, sec. 1.51.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶18.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶19.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶8, 10-11.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 (Ct. App. 1984): 1984 Term, p. 12, sec. 1.5212.

	1.22252  Display to defendant of subpoena that did not authorize search or seizure, which leads defendant to believe that officers are authorized to conduct search and/or seizure, renders consent to search invalid
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶1-21.


	1.2226  Knowledge of right to refuse consent not required
	1.22261  In general
	 United States v. Drayton, 122 S. Ct. 2105 (2002), 2001 Term USSC-27.
	 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 Term, p. 28, sec. 1.652.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶98.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 22, sec. 1.5211.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 8, sec. 1.5212.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶12.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶20.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 (Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214.
	 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 (Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212.
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 8, sec. 1.521.

	1.22262  But failure to inform defendant of right to refuse consent weighs against determination of voluntary consent
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶98, 100.

	1.22263  In context of encounter with passenger on bus
	 For cases dealing with this subject, see sec. 1.2463.


	1.2227  Relationship of right to silence to validity of consent
	1.22271  Consent not invalid because consent secured after invocation of right to silence
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 49, sec. 3.1139.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311.

	1.22272  Miranda warnings regarding right to silence not required before defendant gives consent to search because consent is not testimonial or communicative statement
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.


	1.2228  Other principles
	1.22281  Need not be verbal; may be in the form of gesture or conduct
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.

	1.22282  Effect of illegal arrest or other seizure of the person on validity and sufficiency of consent
	 For cases dealing with this subject, see sec. 1.8324.

	1.22283  Validity of consent to search that is obtained by conditioning benefit (e.g., placement on probation) on giving consent
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.

	1.22284  Fact that person giving consent was in custody does not alone demonstrate that consent was involuntary or otherwise vitiate consent, so long as custody was lawful
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶1-14.


	1.2229  Other principles (cont'd)
	1.22291  Consent by acceptance of permit or license conditioned on grant of inspection rights to state
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.
	 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 (Ct. App. 1981): 1980 Term, p. 6, sec. 1.4213.

	1.22292  Mere acquiescence is not consent
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶23.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-9, sec. 1.2216.
	 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411.
	 For cases dealing with the validity of consent granted only in acquiescence to an unlawful assertion of authority, see sec. 1.2226.

	1.22293  Undercover officers may obtain consent through deceit and concealment of identity
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.

	1.22294  Lawfully seized person (e.g., driver stopped for traffic violation) need not be advised that he is "free to go" before his consent to search may be deemed voluntary
	 For cases dealing with this subject, see sec. 1.2214.

	1.22295  Lawfully seized person (e.g., driver stopped for traffic violation) may, within reasonable time after seizure, be asked to consent to a search whose object is to uncover evidence of criminal or other activity that was not cause of initial seizure
	 For cases dealing with this subject, see sec. 1.2215.

	1.22296  Effect of threat to get warrant
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶54.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.22297  Effect of officer's claim that they could and would remain on premises until warrant obtained
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.22298  Effect of presence of two officers on either side of car when driver of car asked to consent to search of it
	 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 (Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214.

	1.22299  Consent will not justify search if consent was obtained by exploitation of prior illegal entry
	 For cases dealing with this subject, see sec. 1.8354.



	1.223  Scope of consent and of search conducted pursuant to it
	1.2231  In general
	 Florida v. Jimeno, 111 S. Ct. 1801 (1991): 1990 Term, p. 1-11, sec. 1.2213.
	 Walter v. United States, 100 S. Ct. 2395 (1980): 1979 Term, p. 8, sec. 1.521.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶29-42.
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 25, sec. 1.642.
	 State v. Douglas, 123 Wis. 2d 13, 365 N.W.2d 580 (1985): 1984 Term, p. 12, sec. 1.5212.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 7, sec. 1.51.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶13-14, 16.
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶1-15.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶30.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶9, 11.
	 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 (Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7211.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 27, sec. 1.642.

	1.2232  Consent to enter home is not necessarily consent to enter all areas of home
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732.
	 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241.

	1.2233  Unlimited consent to search car extends to closed but unlocked containers in it
	 Florida v. Jimeno, 111 S. Ct. 1801 (1991): 1990 Term, p. 1-11, sec. 1.2213.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶38-40.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶45.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶31.
	 State v. Johnson, 187 Wis. 2d 237, 522 N.W.2d 588 (Ct. App. 1994): 1994 Term, p. 1-7, sec. 1.2341.

	1.2234  Driver's consent to search of vehicle extends to passenger's jacket left in vehicle at time of search
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶18-43.

	1.2235  Consent to search particular place (e.g., car) for particular object does not permit search of that place for other objects
	 State v. Johnson, 187 Wis. 2d 237, 522 N.W.2d 588 (Ct. App. 1994): 1994 Term, p. 1-7, sec. 1.2341.

	1.2236  Consent to undercover officer to enter home is not necessarily consent to other officers to enter
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621.

	1.2237  Consent to undercover officer to enter home permits undercover officer to summon other police officers to assist in arrest, search or seizure that undercover officer could have performed
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.

	1.2238  Consent to strip search does not extend to visual body cavity search
	 For cases dealing with this subject, see sec. 1.6353.

	1.2239  Other matters
	1.22391  Consent to search residence in defendant's presence not violated by asking defendant's son, outside of defendant's presence, whether there are guns in residence
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶1-15.

	1.22392  Driver's consent to search vehicle does not authorize search of passengers in vehicle
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶20.

	1.22393  Scope of consent of third party who consents to search of premises
	 For cases dealing with this subject, see sec. 1.2246.



	1.224  Consent by third party
	1.2241  Authority of third party to consent
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 Term, p. 1-7, sec. 1.2212.
	 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 Term, p. 10, sec. 1.4215.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶122-156.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶22-38.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶19-20, 31-33.
	 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 (1998): 1997 Term, p. 1-6, sec. 1.2231.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-13, sec. 1.2231.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶39.
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶15, 18.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶17.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.
	 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 (Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231.
	 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 (Ct. App. 1978): 1978 Term, p. 7, sec. 1.51.

	1.2242  Consent by third party valid if police reasonably believe third party possesses authority to consent, even if he does not (i.e., if third party has "apparent authority" to consent)
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 Term, p. 1-7, sec. 1.2212.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶122-156.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶25-38.
	 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 (1998): 1997 Term, p. 1-6, sec. 1.2231.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-4, sec. 1.1222.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶39.
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶13, 16.
	 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 (Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231.

	1.2243  Consent by third party is invalid as to occupant of premises who is present and does not consent to search; warrantless search of shared dwelling for evidence, over express refusal of consent by physically present resident, cannot be justified as reasonable as to him on basis of consent given to police by another resident
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶23.
	 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 (Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231.

	1.2244  When consent to search property is given by third party (e.g., landlord) in presence of person (e.g., tenant) who has exclusive possession of property (e.g. premises occupied by tenant), and that person does not object, police may reasonably believe that third party has authority to consent to search of property
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶1-24.

	1.2245  Consent by particular parties
	1.22451  Consent by landlord to search of premises occupied by tenant
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-4, sec. 1.1222.
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶1-24.

	1.22452  Consent by parent to search of premises occupied by child and/or child's spouse
	 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 (1998): 1997 Term, p. 1-6, sec. 1.2231.
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶18.
	 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 (Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231.

	1.22453  Consent by spouse to search of premises jointly occupied by both spouses
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 (1998): 1997 Term, p. 1-11, sec. 1.2234.

	1.22454  Consent by child to entry of premises occupied by parents
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶22-38.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶16-21.

	1.22455  Consent by child to search of premises occupied by parents
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).

	1.22456  Consent by hotel manager to search of guest's room
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).

	1.22457  Consent by hotel staff to search of guest's room
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).

	1.22458  Consent by overnight guest on premises to search of premises
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶41.

	1.22459  Consent by co-occupant of motel room to search of motel room
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶39-43.


	1.2246  Scope of authority of third party to consent to search of premises and scope of consent given
	1.22461  When defendant challenges scope of search of premises conducted with third-party consent, threshold question is whether third party had actual or apparent authority to consent to search of particular area of, or thing on, premises
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶46-47.

	1.22462  Consent of co-occupant of motel room to search of motel room does not permit search of safe for which defendant has key and which is in room, absence showing that co-occupant had actual or apparent authority over safe
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶44-47.


	1.2247  Other matters
	1.22471  Burden and standard of proof with respect to question whether search and seizure falls within third-party consent exception to warrant requirement
	 For cases dealing with this subject, see secs. 1.91272 and 1.91332.



	1.225  Other matters
	1.2251  Doctrine of "consent once removed," which permits warrantless entry by police officers into home when consent to enter has already been granted to undercover officer or informant who has observed contraband in plain view
	 Pearson v. Callahan, 129 S. Ct. 808 (2009).
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621.

	1.2252  Consent by out-of-state probationer to searches conducted by Wisconsin probation authorities
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.

	1.2253  Revocation of consent
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.2254  Reasonable suspicion is not prerequisite to seeking consent to enter home and/or surrounding area
	 For cases dealing with this subject, see sec. 1.6416.


	1.226  Related matters
	1.2261  Consensual encounter
	 For cases dealing with this subject, see sec. 1.246.

	1.2262  Voluntary appearance at police station
	 For cases dealing with this subject, see sec. 1.247.



	1.23  Ordinary Sensory Perception (Plain Sight, Smell, Touch, And Hearing)
	1.231  General principles
	1.2311  In general
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-7, sec. 1.2311.
	 California v. Greenwood, 108 S. Ct. 1625 (1988): 1987 Term, p. 1-5, sec. 1.156.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶10.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶13.
	 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111.
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, sec. 1.8311.

	1.2312  Plain sight
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-7, sec. 1.2311.
	 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 Term, p. 1, sec. 1.1282.
	 California v. Ciraolo, 106 S. Ct. 1809 (1986): 1985 Term, p. 2, sec. 1.127.
	 Weber v. City of Cedarburg, 129 Wis. 2d 57, 384 N.W.2d 333 (1986): 1985 Term, p. 18, sec. 1.652.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 9, sec. 1.5262.
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶10.
	 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141.
	 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 (Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616.
	 For cases dealing with the viewing and examination of the exterior and interior of an automobile, see secs. 1.6682 and 1.6683.

	1.2313  Plain smell
	1.23131  In general
	 United States v. Johns, 105 S. Ct. 881 (1985): 1984 Term, p. 16, sec. 1.5243.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.

	1.23132  Use of trained dog to sniff
	 For cases dealing with this subject, see sec. 1.243.


	1.2314  Plain touch or feel
	1.23141  In general
	 Bond v. United States, 120 S. Ct. 1462 (2000): 1999 Term, p. 1-70, sec. 1.6712.
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶10.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 12.5261.

	1.23142  Physical manipulation of carry-on bag in overhead storage space
	 For cases dealing with this subject, see sec. 1.6716.


	1.2315  Plain hearing
	1.23151  In general
	 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. App. 1997): 1996 Term, p. 5-1, sec. 5.1123.

	1.23152  Permits use of one-party consent recordings obtained during drug investigation in prosecution for other crimes inadvertently captured on recordings
	 For cases dealing with this subject, see sec. 5.11272.



	1.232  Seizing items in plain sight, etc.: the plain view doctrine
	 For cases dealing with this subject, see sec. 1.68.

	1.233  Enhancement of natural senses
	1.2331  Flashlight or other means of illumination
	 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 Term, p. 13, sec. 1.511.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 27, sec. 1.77.
	 For cases dealing with the examination of the interior of a vehicle by shining a flashlight into it, see sec. 1.66832.

	1.2332  Optical enhancement by use of binoculars, telescope, etc.
	 Dow Chemical Co. v. United States, 106 S. Ct. 1819 (1986): 1985 Term, p. 1, sec. 1.126.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 27, sec. 1.77.
	 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 (Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451.
	 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 (Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141.

	1.2333  Electronic tracking devices
	 For cases dealing with this subject, see sec. 5.12.

	1.2334  Use of trained dog to sniff
	 For cases dealing with this subject, see sec. 1.243.

	1.2335  Use of infrared sensing device to detect heat
	 For cases dealing with this subject, see sec. 1.2495.


	1.234  Scope of scrutiny permitted
	1.2341  Cursory inspection of item in plain sight
	1.23411  In general
	 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 Term, p. 1, sec. 1.1282.

	1.23412  To ascertain serial number or other identification marks
	 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 Term, p. 1, sec. 1.1282.
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 18, sec. 1.4272.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.
	 For cases dealing with recording serial numbers or other identification marks, see sec. 1.2491.


	1.2342  Moving item in plain sight to see nonvisible part
	1.23421  In general
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-8, sec. 1.2343 and p. 1-30, sec. 1.5262.
	 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 Term, p. 1, sec. 1.1282.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶38-39.
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶10.

	1.23422  To ascertain serial number or other identification marks
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-8, sec. 1.2343.
	 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 Term, p. 1, sec. 1.1282.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶38-39.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-12, sec. 1.2341.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-4, sec. 1.1222.
	 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 156 (Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1222.
	 For cases dealing with recording serial numbers and other identification marks, see sec. 1.2491.


	1.2343  Manipulating (e.g., by squeezing, shaking, etc.) container (e.g., plastic baggie, film canister, etc.) to determine contents
	1.23431  In general
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 State v. Johnson, 187 Wis. 2d 237, 522 N.W.2d 588 (Ct. App. 1994): 1994 Term, p. 1-7, sec. 1.2341.

	1.23432  Physical manipulation of carry-on bag in overhead storage space
	 For cases dealing with this subject, see sec. 1.6716.


	1.2344  Examining or purchase of item held out for sale
	1.23441  In general
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶12.
	 For cases dealing with the entry into business premises to examine or purchase item held out for sale, see sec. 1.2522.
	 For cases dealing with the seizure of items in the sales area of a store, see sec. 1.6791.

	1.23442  Examination and purchase of obscene materials in public bookstore
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 3, sec. 1.1351.
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶12.


	1.2345  Ascertainment of VIN
	1.23451  By examination from outside vehicle
	 For cases dealing with this subject, see sec. 1.66811.

	1.23452  By entry into vehicle
	 For cases dealing with this subject, see sec. 1.66812.



	1.235  Other matters
	1.2351  Viewing items in curtilage, but in plain sight from neighboring lands
	 For cases dealing with this subject, see sec. 1.6442.

	1.2352  Viewing person's public movements and relationships
	 For cases dealing with this subject, see sec. 1.2421.

	1.2353  Looking into building from area outside curtilage
	 For cases dealing with this subject, see sec. 1.6481.

	1.2354  Police do not exceed scope of search authorized by warrant simply by photographing items in plain view
	 For cases dealing with this subject, see sec. 1.42639.



	1.24  Other Activities
	1.241  Pen registers and mail covers
	1.2411  Pen registers
	 For cases dealing with this subject, see sec. 5.13.

	1.2412  Mail covers

	1.242  Surveillance of person's public movements and relationships
	1.2421  By personal surveillance
	1.24211  Of private citizen
	 United States v. Knotts, 103 S. Ct. 1081 (1983): 1982 Term, p. 26, sec. 1.75.
	 Weber v. City of Cedarburg, 129 Wis. 2d 57, 384 N.W.2d 333 (1986): 1985 Term, p. 18, sec. 1.652.
	 Weber v. City of Cedarburg, 125 Wis. 2d 22, 370 N.W.2d 791 (Ct. App. 1985): 1984 Term, p. 30, sec. 1.659B.

	1.24212  Of arrestee
	 Washington v. Chrisman, 102 S. Ct. 812 (1982): 1981 Term, p. 13, sec. 1.5292.
	 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411.
	 For cases dealing with surveillance of an arrestee's nonpublic movements, see sec. 1.7771.

	1.24213  Of nonarrested suspect
	 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411.
	 For cases dealing with surveillance of the nonpublic movements of a nonarrested suspect, see sec. 1.7772.


	1.2422  By installation and monitoring of electronic tracking devices
	 For cases dealing with this subject, see sec. 5.12.


	1.243  Use of trained canine nose (dog sniff)
	1.2431  In general
	 Illinois v. Caballes, 125 S. Ct. 834 (2005).
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 9, sec. 1.3731.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶13-24.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶1-15.
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.
	 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 (Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246.

	1.2432  Related matters
	1.24321  Sufficiency of alert by trained canine to provide probable cause for search
	 For cases dealing with this subject, see sec. 1.32594.

	1.24322  Extension of duration of traffic stop to permit dog sniff
	 For cases dealing with this subject, see sec. 1.52536.



	1.244  Installation and monitoring of electronic tracking devices
	 For cases dealing with this subject, see sec. 5.12.

	1.245  Aerial surveillance
	1.2451  In general
	 Florida v. Riley, 109 S. Ct. 693 (1989): 1988 Term, p. 1-8, sec. 1.2252.
	 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 (Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421.

	1.2452  Of open areas of industrial complex, employing precision aerial mapping cameras
	 Dow Chemical Co. v. United States, 106 S. Ct. 1819 (1986): 1985 Term, p. 1, sec. 1.126.

	1.2453  Of backyard and other areas surrounding private residence
	 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 Term USSC-22.
	 Florida v. Riley, 109 S. Ct. 693 (1989): 1988 Term, p. 1-8, sec. 1.2252.
	 California v. Greenwood, 108 S. Ct. 1625 (1988): 1987 Term, p. 1-5, sec. 1.1571.
	 California v. Ciraolo, 106 S. Ct. 1809 (1986): 1985 Term, p. 2, sec. 1.127.
	 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 (Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421.
	 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 (Ct. App. 1985): 1984 Term, p. 24, sec. 1.635.


	1.246  Consensual encounter (e.g., approaching individual on street or in other public place, asking him if he is willing to answer questions, or putting questions to him if he is willing to listen)
	1.2461  General principles
	1.24611  In general
	 Illinois v. Lidster, 124 S. Ct. 885 (2004).
	 United States v. Drayton, 122 S. Ct. 2105 (2002), 2001 Term USSC-27.
	 Florida v. Bostick, 111 S. Ct. 2382 (1991): 1990 Term, p. 1-12, sec. 1.2412.
	 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 Term, p. 28, sec. 1.652.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 Reid v. Georgia, 100 S. Ct. 2752 (1980): 1979 Term, p. 4, sec. 1.3541.
	 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 1979 Term, p. 1, sec. 1.133.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶18.
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶10.
	 State v. Williams, 2001 WI App 249, 248 Wis. 2d 361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶11-20.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, 1.2214.
	 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 (Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241.
	 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 411 (Ct. App. 1987): 1987 Term, p. 1-6, sec. 1.2151.

	1.24612  Officer's display of official paraphernalia (e.g., badge, uniform, gun, etc.) does not turn consensual encounter into seizure
	 United States v. Drayton, 122 S. Ct. 2105 (2002), 2001 Term USSC-27.


	1.2462  "Factory survey" conducted by INS
	 Florida v. Bostick, 111 S. Ct. 2382 (1991): 1990 Term, p. 1-12, sec. 1.2412.
	 Immigration & Naturalization Service v. Delgado, 104 S. Ct. 1758 (1984): 1983 Term, p. 3, sec. 1.1391.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶35.

	1.2463  Encounter with passenger on bus
	1.24631  In general
	 United States v. Drayton, 122 S. Ct. 2105 (2002), 2001 Term USSC-27.
	 Florida v. Bostick, 111 S. Ct. 2382 (1991): 1990 Term, p. 1-12, sec. 1.2412.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶35.
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶24-25.

	1.24632  Not necessary to inform passenger of right to refuse consent in order to obtain valid consent to search from passenger
	 United States v. Drayton, 122 S. Ct. 2105 (2002), 2001 Term USSC-27.


	1.2464  Effect of questioning by police during encounter
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶22.

	1.2465  Asking person, after officer completes traffic stop, for consent to search of vehicle
	1.24651  If stopped person is no longer seized after completion of traffic stop, consent is valid
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶1-35.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶21-24.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶1-23.
	 State v. Williams, 2001 WI App 249, 248 Wis. 2d 361, 635 N.W.2d 869, 2001 Term WCA-132, at ¶10-20.

	1.24652  But if seizure continues after completion of traffic stop, seizure becomes invalid and consent given during continued seizure is invalid
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶11-12.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶21-24.
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶1-18.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶1-23.

	1.24653  For purposes of determining whether seizure continued after completion of traffic stop, key factor is whether officer returned driver's license or other official documents to driver
	 For cases dealing with this subject, see sec. 1.22155.



	1.247  Voluntary accompaniment of police to, or appearance at, police station
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 1-6, sec. 1.2121.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 1, sec. 1.111.
	 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 (Ct. App. 1984): 1983 Term, p. 1, sec. 1.115.
	 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 (Ct. App. 1983): 1983 Term, p. 1, sec. 1.115.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 1, sec. 1.115.

	1.248  Other activities
	1.2481  Investigatory or other pursuit; pursuit without apprehension
	1.24811  In general
	 County of Sacramento v. Lewis, 118 S. Ct. 1708 (1998): 1997 Term, p. 1-11, sec. 1.241.
	 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 Term, p. 1-30, sec. 1.592.
	 Michigan v. Chesternut, 108 S. Ct. 1975 (1988): 1987 Term, p. 1-5, sec. 1.213.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶36.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶30-33.
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶13, 18.
	 State v. Young, 2004 WI App 227, 277 Wis. 2d 715, 690 N.W.2d 866, at ¶1-27.

	1.24812  Related matter:  police officer's attempt to terminate dangerous high-speed car chase that threatens lives of innocent bystanders does not violate Fourth Amendment, even when it places fleeing motorist at risk of serious injury or death
	 For cases dealing with this subject, see sec. 1.95145.


	1.2482  Police questioning
	1.24821  In course of consensual encounter
	 For cases dealing with this subject, see sec. 1.2464.

	1.24822  During seizure of person that has been made for some purpose unrelated to subject matter of questioning
	 Muehler v. Mena, 125 S. Ct. 1465 (2005).
	 For cases dealing specifically with whether a lawfully stopped person may be asked questions relating to criminal or other activity that was not cause of initial stop, see sec. 1.5258.



	1.249  Other activities
	1.2491  Recording serial numbers and other identification marks
	 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 Term, p. 1, sec. 1.1282.
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 18, sec. 1.4272.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.
	 For cases dealing with ascertaining serial numbers and other identification marks, see secs. 1.23412 and 1.23422.

	1.2492  Stop of automobile in which person riding as a passenger
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.

	1.2493  Monitoring and recording TDD (telecommunications device to the deaf) communications
	 For cases dealing with this subject, see sec. 1.6975.

	1.2494  Playing unmarked audio cassette tape found in unlocked automobile's cassette player
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.

	1.2495  Use of infrared sensing (i.e., thermal-imaging) device to detect heat
	1.24951  In general
	 Illinois v. Caballes, 125 S. Ct. 834 (2005).
	 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 Term USSC-22.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶9-16.
	 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 (Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246.

	1.24952  When officers relied, in objective good faith, upon Wisconsin Court of Appeals' holding that use of infrared sensing device to detect heat emanating from building is not search, prior to United States Supreme Court's overruling that holding, use of infrared sensing device to detect heat emanating from building provides no grounds for suppression of evidence
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶9-16.


	1.2496  Undercover officer's purchase of contraband from willing seller
	 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 (Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231.

	1.2497  Entry into business premises to examine and purchase items held out for sale
	 For cases dealing with this subject, see sec. 1.2522.
	 For cases dealing with the examination or purchase of an item held out for sale, see sec. 1.2344.

	1.2498  Entry onto business property open to public for health and safety inspection
	 For cases dealing with this subject, see sec. 1.2523.
	 For cases dealing with health and safety inspections of business premises, including those portions of the premises not held open to the public, see sec. 1.7423.

	1.2499  Other activities
	1.24991  Asking person, after officer completes traffic stop, for consent to search of vehicle
	 For cases dealing with this subject, see sec. 1.2465.

	1.24992  Questioning by police during consensual encounter
	 For cases dealing with this subject, see sec. 1.2464.

	1.24993  Performance of field test for controlled substance
	 For cases dealing with this subject, see sec. 1.695.

	1.24994  Searches of inmate mail
	 For cases dealing with this subject, see sec. 1.7635.

	1.24995  Asking person on premises if certain item is on premises
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶11.




	1.25  Common And Public Areas
	1.251  Common and public areas of buildings and their surroundings
	1.2511  Driveways, walks, and passageways
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶14.
	 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511.
	 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 (Ct. App. 1985): 1985 Term, p. 13, sec. 1.632.

	1.2512  Halls and stairways leading to units in apartment building or other multi-unit residential premises
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶119-121.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶24-44.

	1.2513  Common basement area in apartment building or other multi-unit residential premises
	 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶1-20.

	1.2514  Porch of private residence
	 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511.

	1.2515  Motel parking lot
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.

	1.2516  Area surrounding commercial building
	 For cases dealing with this subject, see sec. 1.6516.


	1.252  Public areas of businesses
	1.2521  In general
	 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 1983 Term, p. 13, sec. 1.4217.
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶11-13.

	1.2522  Entry into business premises to examine and purchase items held out for sale
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 2, sec. 1.1261.
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶11-13.
	 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 (Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231.
	 For cases dealing with examining or purchase of items held out for sale, see sec. 1.2344.

	1.2523  Entry onto business property open to public for health and safety inspection
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶11-18.
	 For cases dealing with health and safety inspections of business premises, including those portions of the premises not held open to the public, see sec. 1.7423.


	1.253  Public roads and highways
	 United States v. Knotts, 103 S. Ct. 1081 (1983): 1982 Term, p. 26, sec. 1.75.

	1.254  Other common and public areas

	1.26  Open Fields
	1.261  In general
	 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 Term, p. 13, sec. 1.511.
	 Dow Chemical Co. v. United States, 106 S. Ct. 1819 (1986): 1985 Term, p. 1, sec. 1.126.
	 Oliver v. United States, 104 S. Ct. 1735 (1984): 1983 Term, p. 21, sec. 1.512.
	 United States v. Knotts, 103 S. Ct. 1081 (1983): 1982 Term, p. 26, sec. 1.75.
	 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421.
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶15.
	 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 (Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141.
	 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 (Ct. App. 1985): 1984 Term, p. 24, sec. 1.635.
	 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 (Ct. App. 1978): 1978 Term, p. 8, sec. 1.52.

	1.262  Curtilage
	 For cases dealing with this subject, see sec. 1.644.


	1.27  Other Areas
	1.271  Jail cells
	 For cases dealing with this subject, see sec. 1.7633.

	1.272  Property owned by a nonresident alien and located in a foreign country
	 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 (1990): 1989 Term, p. 1-8, sec. 1.271.


	1.28  Abandoned Property
	1.281  General principles
	1.2811  In general
	 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, p. 1-24, sec. 1.6114.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶22.
	 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912.
	 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 (Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831.

	1.2812  Effect of abandonment of property in response to illegal police activity (e.g., impending illegal frisk)
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶20-25.


	1.282  Premises
	1.283  Things
	1.2831  Garbage
	1.28311  In general
	 California v. Greenwood, 108 S. Ct. 1625 (1988): 1987 Term, p. 1-2, sec. 1.143.
	 California v. Rooney, 107 S. Ct. 2852 (1987): 1986 Term, p. 208, sec. 10.8812.
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 25, sec. 1.642.
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶13-22.
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶2.
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.
	 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 (Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 27, sec. 1.642.

	1.28312  Garbage in dumpster outside commercial building
	 For cases dealing with this subject, see sec. 1.6517.

	1.28313  Garbage in dumpster at rear of apartment building property
	 For cases dealing with this subject, see sec. 1.6452.


	1.2832  Items discarded by suspect
	 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, p. 1-24, sec. 1.6114.

	1.2833  Automobile left behind by suspect fleeing police
	 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 (Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831.

	1.2834  Disbarred attorney's client files that have been turned over to third party
	 For cases dealing with this subject, see sec. 1.2912.

	1.2835  Other things
	 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 (Ct. App. 1985): 1985 Term, p. 13, sec. 1.632.



	1.29  Other Articles
	1.291  Records and other material in possession of third party
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶12.
	1.2911  In general
	 United States v. Payner, 100 S. Ct. 2439 (1980): 1979 Term, p. 12, sec. 1.642.
	 Smith v. Maryland, 99 S. Ct. 2577 (1979): 1978 Term, p. 10, sec. 1.67.
	 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 (1978): 1977 Term, p. 6, sec. 1.62.
	 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912.
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 15, sec. 1.641.
	 State v. Gilbertson, 95 Wis. 2d 102, 288 N.W.2d 877 (Ct. App. 1980): 1979 Term, p. 12, sec. 1.642.

	1.2912  Disbarred attorney's client files that have been turned over to third party
	 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912.


	1.292  Oral communications
	1.2921  Communication voluntarily confided to third party who reveals it
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 27, sec. 1.644.
	 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 Term, p. 12, sec. 1.645.

	1.2922  Conversations exposed to third parties
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.


	1.293  Vehicle Identification Number (VIN)
	 For cases dealing with this subject, see sec. 1.6681.

	1.294  Property owned by a nonresident alien and located in a foreign country
	 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 (1990): 1989 Term, p. 1-8, sec. 1.271.

	1.295  TDD (telecommunications device to the deaf) communications
	 For cases dealing with this subject, see sec. 1.6975.

	1.296  Unmarked audio cassette tape found in unlocked automobile's cassette player
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.

	1.297  Dumpster outside commercial building
	 For cases dealing with this subject, see sec. 1.6517.

	1.298  Bank records
	 For cases dealing with this subject, see sec. 1.6782.

	1.299  Other articles
	1.2991  Documents left on bench, and exposed to public view, in halls of courthouse
	 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 767 N.W.2d 629, at ¶1-12.

	1.2992  Letter or package sent by unknown person to fictitious person at address that was vacant
	 For cases dealing with this subject, see sec. 1.67452.

	1.2993  Letters and sealed packages addressed to third party, but intended to be ultimately delivered to defendant
	 For cases dealing with this subject, see sec. 1.6746.




	1.3  Probable Cause For Arrest, Search, Or Seizure
	1.31  Probable Cause For Arrest Or Other Seizure Of The Person Requiring Probable Cause
	1.311  Test for probable cause
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).
	 Maryland v. Pringle, 124 S. Ct. 795 (2003).
	 Hunter v. Bryant, 112 S. Ct. 534 (1991): 1991 Term, p. 47-4, sec. 47.621.
	 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 Term, p. 2, sec. 1.31.
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶19-20.
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶14.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶22.
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶36.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶18.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35-2, sec. 35.4312.
	 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 (1995): 1994 Term, p. 1-2, sec. 1.1613.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 35-1, sec. 35.4111.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 (1986): 1985 Term, p. 211, sec. 13.681.
	 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 (1984): 1984 Term, p. 4, sec. 1.311.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 6, sec. 1.311.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 4, sec. 1.311.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 1, sec. 1.311.
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 2, sec. 1.311.
	 Hills v. State, 93 Wis. 2d 139, 286 N.W.2d 356 (1980): 1979 Term, p. 2, sec. 1.311.
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶11, 14.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶11.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶24.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶15-22.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶11-12.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶8.
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 (Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 (Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 1-12, sec. 1.3171.
	 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 (Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.
	 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. App. 1990): 1990 Term, p. 34-2, sec. 34.3111.
	 County of Dane v. Sharpee, 154 Wis. 2d 515, 453 N.W.2d 508 (Ct. App. 1990): 1989 Term, p. 1-9, sec. 1.311.
	 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 (Ct. App. 1989): 1989 Term, p. 1-9, sec. 1.311.
	 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 4, sec. 1.311.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 6, sec. 1.311.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 4, sec. 1.311.
	 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 (Ct. App. 1981): 1980 Term, p. 1, sec. 1.311.

	1.312  Based on information supplied by third parties
	1.3121  Probable cause may be based on information supplied by third parties, i.e., hearsay information
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶12.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶9.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.

	1.3122  Determining when information supplied by third parties provides probable cause
	 For cases dealing with this subject, see sec. 1.33.


	1.313  Not dependent on good faith, or subjective belief or intent, of arresting officer
	 For cases dealing with this subject, see sec. 1.34.

	1.314  Determined by considering collective information possessed by police agency
	 For cases dealing with this subject, see sec. 1.35.

	1.315  Particular factors giving rise to, or supporting finding of, probable cause
	1.3151  Flight
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 4, sec. 1.3161.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 2, sec. 1.3151.

	1.3152  Threatening gesture
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 2, sec. 1.3152.

	1.3153  Association with one suspected of, or engaged in, criminal activity
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, 2, sec. 1.3153.
	 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 (Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172.

	1.3154  Smell and/or sight of burning marijuana
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 (Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.3155  Smell or odor of marijuana emanating from vehicle of which arrestee is occupant
	1.31551  When arrestee is only occupant
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.
	 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 (Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122.

	1.31552  When arrestee is one of many occupants
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.


	1.3156  Presence of controlled substance in vehicle in which arrestee is occupant
	1.31561  When arrestee is only occupant
	 For cases dealing with this subject, see sec. 1.31721.

	1.31562  When arrestee is one of many occupants
	 For cases dealing with this subject, see sec. 1.31722.


	1.3157  Fact that arrestee matches "drug courier profile"
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.

	1.3158  Furtive action
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317.

	1.3159  Other factors
	1.31591  Alert by dog trained to detect contraband (e.g., controlled substances)
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-10, sec. 1.3123.

	1.31592  False denial of acquaintance with murder victim, which shows feeling of guilt
	 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 (Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415.

	1.31593  Particular factors to be considered in related contexts
	 For cases dealing with particular factors giving rise to, or supporting finding of, probable cause for a search or seizure, see sec. 1.325.
	 For cases dealing with particular factors giving rise to, or supporting finding of, reasonable suspicion, see sec. 1.523.



	1.316  Propriety of consideration, or effect of consideration, of unconstitutionally obtained evidence
	1.3161  In general
	 For cases dealing with the consideration of unconstitutionally obtained evidence in determining whether probable cause for a search or seizure exists, see sec. 1.326.
	 For cases dealing with the consideration of unconstitutionally obtained evidence in determining whether criminal complaint establishes probable cause, see sec. 6.136.

	1.3162  When unconstitutionally obtained evidence not necessary to establish probable cause
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.
	 For cases dealing with this subject in the context of probable cause for search or seizure, see sec. 1.3262.

	1.3163  Cannot use evidence found in search incident to arrest to provide probable cause to arrest
	 For cases dealing with this subject, see sec. 1.6114.


	1.317  Existence in particular situations
	1.3171  In general
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 174, sec. 12.7622.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 2, sec. 1.316.
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 3, sec. 1.312.
	 Hills v. State, 93 Wis. 2d 139, 286 N.W.2d 356 (1980): 1979 Term, p. 2, sec. 1.312.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶19-22.
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 (Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 1-12, sec. 1.3171.
	 County of Dane v. Sharpee, 154 Wis. 2d 515, 453 N.W.2d 508 (Ct. App. 1990): 1989 Term, p. 37-2, sec. 37.2131.
	 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 (Ct. App. 1989): 1989 Term, p. 1-9, sec. 1.311.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 4, sec. 1.315.
	 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 (Ct. App. 1981): 1980 Term, p. 2, sec. 1.316.
	 For cases dealing with probable cause to arrest for a particular crime, see that crime in chapters 32 to 39.

	1.3172  Presence in automobile in which controlled substance found
	1.31721  When arrestee is only occupant of automobile
	 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 (Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172.

	1.31722  When arrestee is one of many occupants of automobile
	 Maryland v. Pringle, 124 S. Ct. 795 (2003).


	1.3173  Arrestee's emergence from area from which smell of burning marijuana is emanating
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.

	1.3174  Arrestee's occupancy of vehicle from which smell or odor of marijuana is emanating
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.

	1.3175  When husband suspected of being involved in wife's disappearance based on all the surrounding facts and circumstances
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶3-18.

	1.3176  Burglary accomplished by use of defendant's pass card and items taken in burglary offered for sale by defendant's brother
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶21-25.

	1.3177  Two men observed early in morning near vicinity of burglary call, one of whom matched description of person mentioned in burglary call, both of whom ran away when police vehicle turned in their direction; police heard dispatch concerning armed robbery possibly related to burglary; and canine picked up scent of two fleeing men and led police to defendant, who was within one-block perimeter police had set up when men fled, and who was hiding in backyard and appeared to fit description from armed robbery dispatch
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶36.

	1.3178  Defendant’s residence was located in area known for drug dealing, defendant was outside holding in his hands folded-up money and canister that appeared to be of type typically used to transport drugs, and defendant refused to cooperate with investigation and retreated into residence when police ordered him to stop
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶15.

	1.3179  Other situations
	1.31791  Situations giving rise to probable cause to believe person is operating vehicle under influence of intoxicant
	 For cases dealing with this subject, see sec. 37.2133.

	1.31792  Defendant is passenger in vehicle suspected of being involved in drug dealing and gives name to officer that cannot be verified through computer check
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶1-16.

	1.31793  Defendant's vehicle seen swerving into left lane of traffic, which resulted in vehicle being three-quarters left of center of road
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶15-21.



	1.318  Appellate review of question of probable cause
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶20.
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶10.
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶16.
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 30, sec. 1.832.
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶10.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶24.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶8.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶13.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶8.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶19.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.
	 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 (Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122.
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317.
	 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 (Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 (Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172.
	 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 (Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221.
	 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9825.
	 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 (Ct. App. 1989): 1989 Term, p. 1-9, sec. 1.311.
	 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 5, sec. 1.318.
	 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. App. 1984): 1984 Term, p. 9, sec. 1.4126.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 30, sec. 1.832.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 29, sec. 1.831.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 4, sec. 1.317.
	 For cases dealing with appellate review of the finding of probable cause to search, see sec. 1.328.
	 For cases dealing with appellate review of sufficiency of evidence to support issuance of arrest warrant, see sec. 1.4127.
	 For cases dealing with the principle that, in reviewing fourth amendment issues, the appellate court may consider evidence at trial or other proceeding in addition to that adduced at the suppression hearing, see sec. 1.9881.

	1.319  Other matters
	1.3191  Only evidence available to officer at time of arrest is relevant to probable cause determination
	 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 (1986): 1985 Term, p. 3, sec. 1.312.

	1.3192  Probable cause to arrest under arrest warrant may exist even though arrestee not actually person named in warrant
	 State v. Lee, 97 Wis. 2d 679, 294 N.W.2d 547 (Ct. App. 1980): 1979 Term, p. 14, sec. 1.891.

	1.3193  Fruit of search incident to arrest cannot provide probable cause justifying arrest
	 For cases dealing with this subject, see sec. 1.6114.

	1.3194  Need for determination of probable cause for arrest promptly after warrantless arrest made
	 For cases dealing with this subject, see sec. 6.31.

	1.3195  Probable cause does not require that it is more likely than not that defendant committed offense
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶38.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶11.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶11.

	1.3196  Fact that charge later dismissed is irrelevant in determining whether officer possessed probable cause at time of arrest
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 35-1, sec. 35.4111.

	1.3197  Probable cause not governed by outcome of subsequent prosecution; probable cause not defeated by defendant's acquittal
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411.

	1.3198  In determining whether probable cause exists, officer's conclusions based on officer's training and investigative experience may be considered
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶20.
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶14.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶12.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.

	1.3199  Other matters
	1.31991  Determination of implied consent hearing that probable cause existed for arrest does not preclude defendant from relitigating probable cause question at suppression hearing
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.

	1.31992  Probable cause to arrest exists only if officer's construction of ambiguous statute to apply to defendant's conduct is correct; if facts would support violation of statute only under a legal misinterpretation of statute, no probable cause exists; lawful stop cannot be predicated upon an officer's mistake of law
	 State v. Longcore, 2000 WI 23, 233 Wis. 2d 278, 607 N.W.2d 620: 1999 Term, p. 11-1999 Term, p., sec. 11.8931.
	 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶3.
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141.

	1.31993  Propriety of considering statements covered by testimonial privilege in determining whether probable cause exists
	 For cases dealing with this subject, see sec. 1.361.

	1.31994  Subjective intentions play no role in ordinary probable cause analysis
	 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 Term USSC-20.

	1.31995  When police officer is confronted with two reasonable competing inferences, one that would justify arrest and another that would not, officer is entitled to rely on reasonable inference justifying arrest
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶14.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶12, 17.

	1.31996  Any inference that everyone on scene of crime is party to crime disappears if government informer singles out guilty person
	 Maryland v. Pringle, 124 S. Ct. 795 (2003).

	1.31997  Suspect's prior convictions and prior arrests may be considered in determining whether probable cause for arrest exists
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶33.




	1.32  Probable Cause For Search Or Seizure Of Property
	1.321  Test for probable cause
	1.3211  Search for, or seizure of, evidence of crime
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶12.
	1.32111  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).
	 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 Term, p. 1-12, sec. 1.3211.
	 Ornelas v. United States, 116 S. Ct. 1657 (1996): 1995 Term, p. 1-5, sec. 1.3211.
	 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 1985 Term, p. 3, sec. 1.3211.
	 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, p. 4, sec. 1.331.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 4, sec. 1.321.
	 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 Term, p. 6, sec. 1.431.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶29.
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶3, 17-27.
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶8.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 (1995): 1994 Term, p. 1-2, sec. 1.1613.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 1-16, sec. 1.3211.
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.
	 State v. Higginbotham, 162 Wis. 2d 978, 471 N.W.2d 24 (1991): 1990 Term, p. 1-17, sec. 1.4211.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 (1989): 1988 Term, p. 1-9, sec. 1.4211.
	 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 823 (1988): 1987 Term, p. 1-7, sec. 1.4211.
	 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 398 (1987): 1986 Term, p. 3, sec. 1.3211.
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 5, sec. 1.321.
	 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 (1980): 1980 Term, p. 2, sec. 1.321.
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	 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 (1979): 1978 Term, p. 6, sec. 1.431.
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	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶18.
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶10, 19.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶14-16, 24-25.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶23-38.
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	 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211.
	 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 (Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332.
	 State v. Ehnert, 160 Wis. 2d 464, 466 N.W.2d 237 (Ct. App. 1991): 1990 Term, p. 1-15, sec. 1.3291.
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, sec. 1.8311.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 1-10, sec. 1.3211.
	 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211.
	 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 (Ct. App. 1987): 1987 Term, p. 1-7, sec. 1.4211.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452.
	 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 (Ct. App. 1980): 1979 Term, p. 3, sec. 1.321.

	1.32112  Probable cause is  more than possibility, but not probability, that conclusion is more likely than not
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶23.

	1.32113  Probable cause determination must be made on case-by-case basis, looking at totality of circumstances
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶17.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶15.

	1.32114  In determining probable cause, inference supporting existence of probable cause need not be only inference that can be drawn, but must be reasonable inference
	 For cases dealing with this subject, see sec. 1.32992.


	1.3212  Health and safety inspections
	 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 1977 Term, p. 2, sec. 1.413.
	 For cases dealing generally with health and safety inspections, see sec. 1.742.

	1.3213  Administrative building code inspections
	1.32131  In general
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶11-15.

	1.32132  Fourth Amendment does not require showing that consent to entry of premises has been denied
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶16-19.

	1.32133  Violation of statutory requirement of showing that consent to entry of premises has been denied does not entitle defendant to suppression of evidence
	 For cases dealing with this subject, see sec. 1.82332.


	1.3214  Fire investigations
	 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 Term, p. 14, sec. 1.4219.
	 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 Term, p. 2, sec. 1.414.
	 For cases dealing generally with fire investigations, see sec. 1.73.

	1.3215  Search for, and seizure of, obscene material
	 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 1985 Term, p. 17, sec. 1.642.


	1.322  Based on information supplied by third parties
	 For cases dealing with this subject, see sec. 1.33.

	1.323  Not dependent on good faith, or subjective belief or intent, of searching officer
	 For cases dealing with this subject, see sec. 1.34.

	1.324  Determined by considering collective information possessed by police agency
	 For cases dealing with this subject, see sec. 1.35.

	1.325  Factors giving rise to, or supporting finding of, probable cause
	1.3251  Smell and/or sight of marijuana
	1.32511  In general
	 United States v. Johns, 105 S. Ct. 881 (1985): 1984 Term, p. 14, sec. 1.5222.
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.

	1.32512  Smell or odor of marijuana emanating from vehicle which is object of search
	 For cases dealing with this subject, see sec. 1.32591.

	1.32513  Smell or odor of marijuana emanating from vehicle in which person to be searched is passenger
	 For cases dealing with this subject, see sec. 1.32592.

	1.32514  Smell or odor of marijuana emanating from premises to be searched
	 For cases dealing with this subject, see sec. 1.32593.


	1.3252  Furtive gesture
	 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 615 (Ct. App. 1990): 1989 Term, p. 1-29, sec. 1.6631.

	1.3253  Agent's conclusions based on experience
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211.

	1.3254  Drug dealers and weapons go hand in hand
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 1-20, sec. 1.4245.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 For cases dealing with considering the fact that drug dealers and weapons go hand-in-hand in the context of determining whether reasonable suspicion exists, see sec. 1.5233.

	1.3255  Feeling something during frisk that officer believes is controlled substance
	 State v. Guy, 165 Wis. 2d 333, 477 N.W.2d 349 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.3222.

	1.3256  Fact that person in possession of place to be searched matches "drug courier profile"
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.

	1.3257  Does fact that person is engaged in dealing in large quantities of drugs provide probable cause to search person's residence for evidence of drug dealing?
	1.32571  No (Wisconsin Court of Appeals' answer)
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 (Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251.

	1.32572  Yes (Wisconsin Supreme Court's answer, reversing court of appeals' answer)
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.


	1.3258  Other factors
	1.32581  Discovery of white powdery substance in clear plastic bag hidden under front seat of car believed to be cocaine but which actually was flour
	 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 (Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214.

	1.32582  Fact that murder victim's body was covered with blanket is circumstantial evidence that murderer was family member or friend
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶41.

	1.32583  Person's commission of crime does not automatically give police probable cause to search person's house for evidence of that crime
	 For cases dealing with this subject, see sec. 1.32731.


	1.3259  Other factors (cont'd)
	1.32591  Smell or odor of marijuana emanating from vehicle which is object of search
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶36.
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.

	1.32592  Smell or odor of marijuana emanating from vehicle in which person to be searched is passenger
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.

	1.32593  Smell or odor of marijuana emanating from premises to be searched
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.

	1.32594  Alert by dog trained to detect contraband (e.g., controlled substances)
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶28.
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-10, sec. 1.3123.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶11-15.

	1.32595  Officer's knowledge, training, and previous experience and inferences drawn therefrom
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶29.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.

	1.32596  Flight
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶13.

	1.32597  Large sum of money found in glove compartment of car in which controlled substance also found
	 Maryland v. Pringle, 124 S. Ct. 795 (2003).

	1.32598  Particular factors to be considered in related contexts
	 For cases dealing with particular factors giving rise to, or supporting finding of, probable cause for arrest, see sec. 1.315.
	 For cases dealing with particular factors giving rise to, or supporting finding of, reasonable suspicion, see sec. 1.523.



	1.326  Propriety of consideration, or effect of consideration,  of unconstitutionally obtained evidence
	1.3261  In general
	 Murray v. United States, 108 S. Ct. 2529 (1988): 1987 Term, p. 1-20, sec. 1.827.
	 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 Term, p. 16, sec. 1.4227.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.
	 For cases dealing with the consideration of unconstitutionally obtained evidence in determining whether probable cause to arrest exists, see sec. 1.316.
	 For cases dealing with the consideration unconstitutionally obtained evidence in determining whether criminal complaint establishes probable cause, see sec. 6.136.

	1.3262  When unconstitutionally obtained evidence not necessary to establish probable cause
	 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 Term, p. 16, sec. 1.4227.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶43-55.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶20.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 (Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.
	 For cases dealing with this subject in the context of probable cause for arrest, see sec. 1.3162.

	1.3263  When police secured evidence in reliance on controlling pronouncement of Wisconsin appellate court that is later overruled by the United States Supreme Court, consideration of evidence provides no grounds for suppression
	 For cases dealing with this subject, see sec. 1.8282.


	1.327  Existence in particular situations
	1.3271  Particular situations
	1.32711  Controlled buy of drug
	 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 (Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332.

	1.32712  Search for, or seizure of, controlled substance
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211.

	1.32713  Search of drug dealer's residence for evidence of drug dealing
	 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 (Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251.

	1.32714  When marijuana plants found in apartment, probable cause exists for search of apartment
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.

	1.32715  Search of drug dealer's residence for evidence of drug dealing
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.

	1.32716  When wife personally informs police that husband has hidden drugs in residence after having had firsthand opportunity to observe husband's behavior
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.

	1.32717  Defendant crashed pickup truck into vehicle, remembered waking up and crashing into vehicle, and told medical personnel she had three beers, and medical personnel smelled strong odor of alcohol on defendant
	 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶15-16.

	1.32718  Police investigating burglary of apartment
	 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 386, 671 N.W.2d 325, at ¶12-19.

	1.32719  Anonymous "Crime Stoppers" tip predicting that vehicle carrying large amount of marijuana would be traveling from one named place to another named place and providing specific information about car and its occupants, and officer sees vehicle matching description given by caller and, after stopping vehicle, confirms various aspects of information provided by anonymous caller
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶15-24.


	1.3272  Particular situations (cont'd)
	1.32721  Following circumstances do not constitute probable cause for entry into home: (1) location was "hot spot"; (2) during short time, three people entered home, stayed for short time, and then exited; (3) two months earlier, arrests had been made at home for drug dealing; (4) defendant was riding bike outside home and, when approached by officers, fled into home
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶11-15.

	1.32722  Home of serial killer for victims' property and other evidence of crimes years after killings
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶9-49.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶2-30.

	1.32723  Search of son's home for evidence relating to murder of mother at different location
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶14-19.

	1.32724  Information from person arrested outside of premises implicating occupant of premises in drug transaction, followed by observation of occupant in doorway holding what appears to be controlled substance
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶10.

	1.32725  When results of thermal image scan in combination with electricity records shows defendant used above average amounts of electricity at his home, and confidential informant said he had seen marijuana growing in home 18 months earlier
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶2, 23-24.

	1.32726  Report of breaking glass and man at back door of house, observation of broken pane in back door's window and broken glass nearby, return to house, after five-minute search of neighborhood, where window that was closed five minutes earlier was open, and no answer to officer's knock on door of house
	 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 643 N.W.2d 869, 2001 Term WCA-313, at ¶9.

	1.32727  Search of home and computer of person who has been in possession of material exhibiting interest in sexual activity with children
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶3-22.

	1.32728  Search of home and computer of person who has been engaged in photographing, at person's business premises, underage girl in various states of undress
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶15-20.

	1.32729  Search of home and computer of person who has purchased access to website containing child pornography
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶1-33.


	1.3273  Particular situations (cont'd)
	1.32731  Person's commission of crime, or possession of contraband, outside home does not automatically give police probable cause to search person's house for evidence of that crime
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶16.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶31.

	1.32732  Person's delivery of sealed package containing marijuana to private shipping company and provision of return address to which person is connected by independent investigation does not provide probable cause to search address for evidence of drug crimes
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶17-18.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶23-38.

	1.32733  Call to cell phone, intercepted by police officer, whose training and experience, combined with surrounding circumstances, teaches that call was from person interested in purchasing controlled substance, provides probable cause sufficient to justify seizure of phone and/or issuance of warrant to search its contents
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶53-55.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶21-22.

	1.32734  Identification of defendant as person who fired gun, followed short time later  by stop of defendant and other passengers in car in which gun is found, and claim by one of the other passengers that gun belonged to third passenger, not defendant, provides probable cause to search defendant's home for evidence of his ownership of gun
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶1-20.

	1.32735  Confidential informant engaging in controlled drug purchase asserts that person from whom confidential informant obtained drugs said that defendant was one who supplied drugs to him, and police corroborate that assertion
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶1-43.

	1.32736  Picture on cell phone showing possessor of cell phone with marijuana blunt, combined with officer's knowledge that drug dealers often personalize phones with such images, provides probable cause sufficient to seize and retain cell phone while warrant sought for search of its contents
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶25, 29.

	1.32737  Picture on cell phone showing possessor of cell with marijuana blunt, combined with officer's knowledge that drug dealers use cell phones and often personalize phones with such images, provides probable cause sufficient to justify answering incoming call to cell phone
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶34.


	1.3274  Other situations
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 Walter v. United States, 100 S. Ct. 2395 (1980): 1979 Term, p. 6, sec. 1.4212.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 1-16, sec. 1.3211.
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 (1989): 1988 Term, p. 1-9, sec. 1.425.
	 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 398 (1987): 1986 Term, p. 3, sec. 1.3211.
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 9, sec. 1.5221.
	 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 (1980): 1980 Term, p. 14, sec. 1.5282.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613.
	 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211.
	 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331.
	 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 (Ct. App. 1980): 1979 Term, p. 3, sec. 1.322.
	 State v. Bentley, 92 Wis. 2d 860, 286 N.W.2d 153 (Ct. App. 1979): 1979 Term, p. 13, sec. 1.83.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 3, sec. 1.322.


	1.328  Appellate review of question of probable cause
	1.3281  In general
	 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.
	 State v. Higginbotham, 162 Wis. 2d 978, 471 N.W.2d 24 (1991): 1990 Term, p. 1-17, sec. 1.4211.
	 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 823 (1988): 1987 Term, p. 1-22, sec. 1.9321.
	 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 398 (1987): 1986 Term, p. 4, sec. 1.324.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶6.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶11.
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶9-10, 19.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶13, 16.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶4.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶13.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶24.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.
	 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 (Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 (Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291.
	 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 (Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332.
	 State v. Ehnert, 160 Wis. 2d 464, 466 N.W.2d 237 (Ct. App. 1991): 1990 Term, p. 1-15, sec. 1.3291.
	 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 (Ct. App. 1987): 1987 Term, p. 1-22, sec. 1.9323.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 7, sec. 1.328.
	 For cases dealing with appellate review of finding of probable cause for arrest, see sec. 1.318.
	 For cases dealing with appellate review of sufficiency of evidence to support issuance of search warrant, see sec. 1.4228.
	 For cases dealing with the principle that, in reviewing fourth amendment issues, the appellate court may consider evidence at trial or other proceeding in addition to that adduced at the suppression hearing, see sec. 1.9881.

	1.3282  Review of probable cause to make warrantless search
	 Ornelas v. United States, 116 S. Ct. 1657 (1996): 1995 Term, p. 1-6, sec. 1.3282.

	1.3283  When trial court did not apply correct law in determining whether probable cause existed, appellate court will review record to determine whether it supports finding of probable cause
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶27.


	1.329  Other matters
	1.3291  Probable cause to search not defeated because government incorrect in assessment of what search will produce
	 For cases dealing with this subject, see sec. 1.1192.

	1.3292  When information too "stale" to provide probable cause
	1.32921  In general
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶35-41.
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶32.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶26-33.
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶33-34.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶19.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶19-23.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶24.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶27-30.
	 State v. Ehnert, 160 Wis. 2d 464, 466 N.W.2d 237 (Ct. App. 1991): 1990 Term, p. 1-15, sec. 1.3291.

	1.32922  In cases involving possession of child pornography
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶26-33.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶19.

	1.32923  In cases involving on-going drug conspiracy
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶32.


	1.3293  In determining whether probable cause exists, police officer may draw inferences based on his own experience
	 Ornelas v. United States, 116 S. Ct. 1657 (1996): 1995 Term, p. 1-7, sec. 1.3291.

	1.3294  In determining probable cause, court views facts in light of features of community
	 Ornelas v. United States, 116 S. Ct. 1657 (1996): 1995 Term, p. 1-7, sec. 1.3292.

	1.3295  Propriety of considering statements covered by testimonial privilege in determining whether probable cause exists
	 For cases dealing with this subject, see sec. 1.361.

	1.3296  If there is basis to conclude that evidence is likely to be at particular location, probable cause exists even if it may also be reasonable to conclude that the evidence may be in a second or third location as well
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶19.

	1.3297  When police officer is confronted with two reasonable competing inferences, one that would justify search and another that would not, officer is entitled to rely on reasonable inference justifying search
	 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 1.16123.

	1.3298  Reliance on experience and/or special knowledge or expertise of officer
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶43-48.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶17.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶16.

	1.3299  Other matters
	1.32991  In determining probable cause, court considers totality of circumstances
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶10.

	1.32992  In determining probable cause, inference supporting existence of probable cause need not be only inference that can be drawn, but must be reasonable inference
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶41.
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶19.




	1.33  Based On Information Supplied By Third Parties
	1.331  New rule: Whether information supplied by third parties provides probable cause determined by a "totality of the circumstances" approach
	 Alabama v. White, 110 S. Ct. 2412 (1990): 1989 Term, p. 1-18, sec. 1.5212.
	 Massachusetts v. Upton, 104 S. Ct. 2085 (1984): 1983 Term, p. 7, sec. 1.331.
	 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, p. 4, sec. 1.331.
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶19-26.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 (1988): 1987 Term, p. 1-17, sec. 1.7262.
	 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 398 (1987): 1986 Term, p. 3, sec. 1.3211.
	 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 (1983): 1983 Term, p. 7, sec. 1.331.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶24.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶18.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶13.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶9.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826.
	 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 (Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272.
	 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 1-18, sec. 1.4241.
	 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211.
	 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 (Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332.
	 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 1-11, sec. 1.331.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 1-11, sec. 1.331.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331.

	1.332  Old rule: Showing of reliability of third party, and of manner in which third party obtained information, required
	 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, p. 4, sec. 1.331.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 3, sec. 1.331.
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 3, sec. 1.331.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 20, sec. 2.3151.
	 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 280 N.W.2d 751 (1979): 1978 Term, p. 2, sec. 1.331.
	 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 (1979): 1978 Term, p. 2, sec. 1.331.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 1, sec. 1.3324.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶18.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331.

	1.333  General principles for determining reliability or veracity of third party and information provided by third party
	1.3331  In general
	 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, p. 6, sec. 1.3331.
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶19-26.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶9-15.
	 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211.
	 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 (Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452.

	1.3332  Ways in which reliability or veracity of information supplied by third parties may be established
	1.33321  In general
	1.33322  Fact that information provided by third party was inculpatory; fact that third party was participant in crime and information provided was statement against interest
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶36-39.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.

	1.33323  Fact that third party has provided reliable information in the past
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶11.

	1.33324  Fact that third party's information is corroborated
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶21, 35.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶15-24.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶13.
	 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 1-13, sec. 1.3331.

	1.33325  Fact that third party is named
	 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 1-13, sec. 1.3331.


	1.3333  In establishing reliability of third party, arresting officer may rely on collective information of police force conveyed to officer prior to arrest
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶11.
	 For cases dealing generally with consideration of collective information possessed by police agency in determining whether probable cause for arrest exists, see sec. 1.35.

	1.3334  Need to establish reliability or veracity of person from whom third party has obtained information: when multiple layers of hearsay are proffered in support of showing of probable cause, each level of hearsay must be shown to be reliable
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶23-26, 29.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶12.


	1.334  Establishing reliability or veracity of particular third parties
	1.3341  Persons seeking favor
	1.33411  Paid informer or suspect seeking favor
	 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 (1989): 1988 Term, p. 1-10, sec. 1.4333.

	1.33412  Arrestee seeking favor from police
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.


	1.3342  Unnamed police informant (confidential informant)
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 4, sec. 1.3322.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 20, sec. 2.3151.
	 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 280 N.W.2d 751 (1979): 1978 Term, p. 2, sec. 1.3321.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶12-18.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶9-15.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826.
	 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 (Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272.
	 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 1-11, sec. 1.3332.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 8, sec. 1.331.

	1.3343  Citizen informant
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶36.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1.31, sec. 1.5223.
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.
	 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 (1989): 1988 Term, p. 1-10, sec. 1.4333.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 5, sec. 1.3321.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 3, sec. 1.3321.
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 4, sec. 1.3322.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 20, sec. 2.3151.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 1, sec. 1.3322.
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶9.
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.
	 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 1-18, sec. 1.4241.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3352.

	1.3344  Fellow police officer
	 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 (1978): 1977 Term, p. 1, sec. 1.3323.

	1.3345  Informant who testifies at warrant hearing
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 1, sec. 1.3324.

	1.3346  Anonymous informant
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶15-24.
	 For cases dealing with the sufficiency of an anonymous tip to establish reasonable suspicion, see secs. 1.1425 and 1.5226.

	1.3347  Police informant making controlled buy
	 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 (Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332.

	1.3348  Person from whom police informant made controlled drug buy, who told informant that defendant was one who supplied drugs to him
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶1-43.


	1.335  Other matters
	1.3351  Sufficiency of showing of probable cause in complaint based on information supplied by third parties
	 For cases dealing with this subject, see sec. 6.135.

	1.3352  Failure to establish reliability not fatal if balance of allegations sufficient to establish probable cause
	 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 (1979): 1978 Term, p. 2, sec. 1.331.



	1.34  Not Dependent On Good Faith, Or Subjective Belief Or Intent, Of Officer
	1.341  In general
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 5, sec. 1.34.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 6, sec. 1.34.
	 Scott v. United States, 98 S. Ct. 1717 (1978): 1977 Term, p. 2, sec. 1.34.
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶26-28.
	 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 (1987): 1987 Term, p. 1-22, sec. 1.9712.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 2, sec. 1.313.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶33.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶11.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶10-11.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 (Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 1-19, sec. 1.34.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 5, sec. 1.34.
	 For cases dealing with the need for, or relevance of, good faith on the part of the officer or the impact of the officer's subjective belief or intent in other contexts, see sec. 1.961.

	1.342  Validity of arrest not dependent on whether there is probable cause for offense stated by arresting officer at time of arrest; so long as there is probable cause for any offense, arrest is valid
	1.3421  In general
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶10.

	1.3422  No requirement that offense establishing probable cause be "closely related" to, or based on same conduct as, offense identified by arresting officer at time of arrest
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).


	1.343  Validity of arrest not dependent on whether offense stated by arresting officer at time of arrest actually exists; so long as there is probable cause for an existing offense, arrest is valid
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶9-12.


	1.35  Determined By Considering "Collective Information" Or "Collective Knowledge" Possessed By Law Enforcement Officers Or Agency
	1.351  In general
	 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 Term, p. 6, sec. 1.35.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 2, sec. 1.312.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶11-17.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶11.
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶13-16.
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶22.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶12.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶11.
	 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 617 N.W.2d 210, 2000 Term WCA-41, at ¶17.
	 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 (Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.
	 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 615 (Ct. App. 1990): 1989 Term, p. 1-29, sec. 1.6631.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 5, sec. 1.351.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 4, sec. 1.312.

	1.352  Reliance on police flier or bulletin
	1.3521  In general
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶15.

	1.3522  One police agency may rely on bulletin or flyer issued by another police agency
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶15.


	1.353  Mere knowledge that other officers believe there is probable cause for arrest or search, without showing of basis for that belief, in not sort of information courts may consider in determining whether probable cause exists
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶11-17.

	1.354  Arresting or searching officer must be in communication with possessor of information
	 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 617 N.W.2d 210, 2000 Term WCA-41, at ¶17.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452.

	1.355  May collective information be used to negate probable cause?
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶14-15.
	 For cases dealing with this subject, see sec. 1.1427 and 1.5224.

	1.356  Related matters
	1.3561  Considering collective information possessed by police force in determining whether reasonable suspicion existed
	 For cases dealing with this subject, see sec. 1.1427 and 1.5224.



	1.36  Other Matters
	1.361  Propriety of considering statements covered by testimonial privilege in determining whether probable cause exists
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.



	1.4  Warrant For Arrest Or Search
	1.41  Arrest Warrant
	1.411  When warrant required for arrest
	 For cases dealing with this subject, see sec. 1.161.

	1.412  Types of warrants for person's arrest other than warrant for defendant's arrest based on defendant's commission of crime
	1.4121  Civil bench warrant
	 For cases dealing with this subject, see sec. 12.871.

	1.4122  Criminal bench warrant
	 For cases dealing with this subject, see sec. 12.872.

	1.4123  Warrant for contempt of court
	 For cases dealing with this subject, see sec. 47.343.

	1.4124  Material witness warrant
	 For cases dealing with this subject, see sec. 20.322.


	1.413  Sufficiency of evidence to support issuance of arrest warrant
	1.4131  Test for determining sufficiency
	1.41311  In general
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 5, sec. 1.4121.
	 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 (1995): 1994 Term, p. 1-2, sec. 1.1613.
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.

	1.41312  Probable cause required for issuance of warrant is less than probable cause needed to bind defendant over for trial
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.


	1.4132  Determining when probable cause for arrest exists
	 For cases dealing with this subject, see sec. 1.31.

	1.4133  Scope of inquiry and matters considered in determining sufficiency
	1.4134  Propriety of consideration, or effect of consideration, of unconstitutionally obtained evidence
	 For cases dealing with this subject, see sec. 1.316.

	1.4135  Challenge to truthfulness or completeness of document (i.e., application, affidavit, or complaint) or testimony supporting warrant
	1.41351  In general
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶57.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 7, sec. 1.4223.
	 State v. Manuel, 213 Wis. 2d 308, 570 N.W.2d 601 (Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1341.
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71.
	 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. App. 1984): 1984 Term, p. 43, sec. 2.3342.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 22, sec. 2.334.
	 For cases dealing with challenges to the truthfulness or completeness of the affidavit or testimony supporting a search warrant, see sec. 1.4225.
	 For cases dealing with challenges to the truthfulness or completeness of a criminal complaint, see sec. 6.134.

	1.41352  Hearsay recitation in affidavit is insufficient to trigger hearing to determine whether law enforcement personnel seeking warrant either knowingly or recklessly made false statements in application for warrant
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.


	1.4136  Warrant based on tainted evidence still valid if untainted evidence provides probable cause
	 For cases dealing with this subject, see sec. 1.3162.

	1.4137  Appellate review of sufficiency of evidence
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.
	 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. App. 1984): 1984 Term, p. 9, sec. 1.4126.
	 For cases dealing with appellate review of the sufficiency of the evidence to establish probable cause to arrest, see sec. 1.318.

	1.4138  Other matters
	1.41381  Need for probable cause to believe it is impracticable to secure presence by subpoena before material witness arrest warrant issued
	 For cases dealing with this subject, see sec. 20.3223.

	1.41382  Comparison of quantum of evidence required to support issuance of arrest warrant with that required to support issuance of search warrant
	 For cases dealing with this subject, see sec. 1.42291.

	1.41383  Disclosure of identity of informant who supplied information providing basis for issuance of warrant
	 For cases dealing with this subject, see sec. 17.7.



	1.414  Must be issued by neutral magistrate with authority to issue warrant
	1.4141  Magistrate must be neutral
	1.4142  Magistrate must have authority to issue warrant
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶17-18.


	1.415  Contents of arrest warrant
	1.4151  Statutory requirement that warrant identify subject of warrant by name if known or, if not known, by any description by which person to be arrested can be identified with reasonable certainty
	1.41511  In general
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶8-18.

	1.41512  Identifying subject of warrant solely by his DNA profile is sufficient to satisfy this requirement
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶8-18.

	1.41513  Does not absolutely require that person's name appear in warrant
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶13.


	1.4152  Warrant must be signed by judge
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶8.

	1.4153  Warrant must state name of crime and statute allegedly violated
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶8.


	1.416  Execution of arrest warrant
	1.4161  Entry into premises to execute warrant
	 For cases dealing with this subject, see sec. 1.9513.

	1.4162  Use of force to execute warrant
	1.41621  Non-lethal force
	 For cases dealing with this subject, see sec. 1.95141.

	1.41622  Deadly force
	 For cases dealing with this subject, see sec. 1.95142.


	1.4163  Search incident to arrest
	 For cases dealing with this subject, see sec. 1.61.

	1.4164  Arrest of wrong person
	 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 Term, p. 1-12, sec. 1.4142.
	 State v. Lee, 97 Wis. 2d 679, 294 N.W.2d 547 (Ct. App. 1980): 1979 Term, p. 14, sec. 1.891.

	1.4165  Search of persons in company of arrestee
	 For cases dealing with this subject, see secs. 1.6924 and 1.6925.

	1.4166  Detention of persons in company of arrestee
	 For cases dealing with this subject, see secs. 1.5943 and 1.5944.

	1.4167  Right of arrestee to resist unlawful arrest
	 For cases dealing with this subject, see sec. 1.994.

	1.4168  Execution of arrest warrant outside Wisconsin
	 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 (Ct. App. 1981): 1981 Term, p. 17, sec. 1.861.

	1.4169  Other matters
	1.41691  Officer's authority to monitor movements of arrestee
	 For cases dealing with this subject, see sec. 1.24212.

	1.41692  Scope of search of home under arrest warrant
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-12, sec. 1.4141.

	1.41693  Police may not bring members of media or other third parties into home during execution of warrant when third parties do not aid execution of warrant
	 Hanlon v. Berger, 119 S. Ct. 1706 (1999): 1998 Term, p. 1-19, sec. 1.4151.
	 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 Term, p. 1-18, sec. 1.4151.

	1.41694  Officer may arrest pursuant to warrant without having warrant in his or her possession
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶8.



	1.417  Other matters relating to arrest warrant
	1.4171  Material witness warrant
	 For cases dealing with this subject, see sec. 1.9982.

	1.4172  Disclosure of identity of informant who supplied information providing basis for issuance of warrant
	 For cases dealing with this subject, see sec. 17.7.

	1.4173  Arrest warrant is superfluous where suspect is already in custody
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶22-23.

	1.4174  Defendant has no due process right to notice that state is seeking arrest warrant
	 For cases dealing with this subject, see sec. 22.346.

	1.4175  Warrant issued by judge, magistrate, or other entity that had no authority to issue warrant is void
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶27-30.



	1.42  Search Warrant
	1.421  When warrant required for search
	 For cases dealing with this subject, see sec. 1.162.

	1.422  Sufficiency of evidence to support issuance of search warrant
	1.4221  Test for determining sufficiency
	1.42211  In general
	 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 Term, p. 14, sec. 1.4219.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 8, sec. 1.4221.
	 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 Term, p. 6, sec. 1.431.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶52.
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶3, 17-27.
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶37.
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶7-8.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 (1995): 1994 Term, p. 1-2, sec. 1.1613.
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 1-13, sec. 1.4211.
	 State v. Higginbotham, 162 Wis. 2d 978, 471 N.W.2d 24 (1991): 1990 Term, p. 1-17, sec. 1.4211.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 280 N.W.2d 751 (1979): 1978 Term, p. 6, sec. 1.431.
	 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 (1979): 1978 Term, p. 6, sec. 1.431.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 3, sec. 1.431.
	 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 (1978): 1977 Term, p. 3, sec. 1.431.
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶10, 19.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶20.
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶5, 19, 20.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶14-16, 24-25.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶8, 23-24, 27, 31.
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶28.
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶19-20.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶4-5, 17.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶10-11.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶22.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶11-13.
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶9-10.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶23.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 (Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826.
	 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. App. 1995): 1995 Term, p. 1-7, sec. 1.4224.
	 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 (Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272.
	 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211.
	 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 615 (Ct. App. 1990): 1989 Term, p. 1-29, sec. 1.6631.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 1-10, sec. 1.3211.
	 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211.
	 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 420 (Ct. App. 1989): 1989 Term, p. 1-16, sec. 1.4231.

	1.42212  Determining when probable cause for search exists
	 For cases dealing with this subject, see sec. 1.32.

	1.42213  When anticipatory search warrant issued
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.

	1.42214  In case of administrative building code inspection
	 For cases dealing with this subject, see sec. 1.3213.

	1.42215  Quantum of evidence necessary to support finding of probable cause for search warrant is less than that required for conviction or for bindover following preliminary examination
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶26.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶23.
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶20.

	1.42216  Sufficiency determined by applying totality-of-the-circumstances test
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶17.
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶10.
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶5.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶15.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶24.

	1.42217  Good-faith exception to exclusionary rule has no role to play in determining whether warrant-issuing magistrate properly found probable cause
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶27.

	1.42218  Sufficiency of inferences to support probable cause
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶38.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶15, 25.

	1.42219  When multi-unit residential building is involved
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶17-28.


	1.4222  Test for determining sufficiency (cont'd)
	1.42221  Evidence is sufficient to support issuance of warrant even if inference drawn from evidence that supports finding of probable cause is not only inference that may be drawn from evidence
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶19.

	1.42222  When finding of probable cause based on information supplied by third parties
	 For cases dealing with this subject, see sec. 1.33.


	1.4223  Scope of inquiry and matters considered in determining sufficiency
	1.42231  In general
	 Maryland v. Garrison, 107 S. Ct. 1013 (1987): 1986 Term, p. 11, sec. 1.4251.
	 Massachusetts v. Upton, 104 S. Ct. 2085 (1984): 1983 Term, p. 7, sec. 1.331.
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 7, sec. 1.4222.
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶5, 15.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 16, sec. 1.4223.

	1.42232  Magistrate issuing search warrant is limited to facts set forth in supporting affidavit, application or other document accompanying warrant application; subjective experiences of magistrate are not part of probable cause determination
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.

	1.42233  Reviewing court limited to information supplied in and with search warrant application (i.e., record as it existed before warrant-issuing magistrate)
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶32.
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶5, 15.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶16.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶8.
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶16.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶6.

	1.42234  Experience and special knowledge of officers applying for warrant
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶35.


	1.4224  Propriety of consideration, or effect of consideration, of unconstitutionally obtained evidence
	 For cases dealing with this subject, see sec. 1.326.

	1.4225  Challenge to truthfulness or completeness of document (i.e., application, affidavit, or complaint) or testimony supporting warrant
	1.42251  In general
	 Herring v. United States, 129 S. Ct. 695 (2009).
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 16, sec. 1.4225.
	 Franks v. Delaware, 98 S. Ct. 2674 (1978): 1977 Term, p. 4, sec. 1.432.
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶57.
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 1-13, sec. 1.4213.
	 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 (1988): 1987 Term, p. 1-13, sec. 1.641.
	 State v. Anderson, 138 Wis. 2d 451, 406 N.W.2d 398 (1987): 1986 Term, p. 10, sec. 1.4222.
	 State v. Mann, 123 Wis. 2d 375, 367 N.W.2d 209 (1985): 1984 Term, p. 41, sec. 2.3342.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 7, sec. 1.4223.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶17-22.
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶29-32.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶24-28.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶17-21.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶24.
	 State v. Manuel, 213 Wis. 2d 308, 570 N.W.2d 601 (Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1341.
	 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. App. 1995): 1995 Term, p. 1-7, sec. 1.4224.
	 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 (Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291.
	 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 (Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692.
	 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211.
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 25, sec. 1.926.
	 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. App. 1984): 1984 Term, p. 43, sec. 2.3342.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 22, sec. 2.334.
	 For cases dealing with challenges to the truthfulness or completeness of the affidavit or testimony supporting an arrest warrant, see sec. 1.4125.
	 For cases dealing with challenges to the truthfulness or completeness of a criminal complaint, see sec. 6.134.

	1.42252  Hearsay recitation in affidavit is insufficient to trigger hearing to determine whether law enforcement personnel seeking warrant either knowingly or recklessly made false statements in application for warrant
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.

	1.42253  No need to consider challenge when reviewing court finds lack of probable cause to support issuance of warrant
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶24.

	1.42254  Defendant may not challenge credibility of witness upon whose testimony court relied in issuing search warrant
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶29-32.


	1.4226  Sufficiency of evidence to support search for evidence of particular crime
	1.42261  Stalking
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶32-38.


	1.4227  Sufficiency of evidence to support particular aspects of warrant
	1.42271  Breadth of seizure authorized by warrant: in general
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 420 (Ct. App. 1989): 1989 Term, p. 1-16, sec. 1.4231.

	1.42272  Breadth of seizure authorized by warrant:  where there is probable cause to believe that there exists pervasive scheme to defraud, all records of business may be seized
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶41.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶10.

	1.42273  Authorization in warrant to search "all occupants" found at premises for which search warrant issued
	 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. App. 1995): 1995 Term, p. 1-7, sec. 1.4224.


	1.4228  Appellate review of sufficiency of evidence
	1.42281  In general
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 16, sec. 1.4226.
	 Massachusetts v. Upton, 104 S. Ct. 2085 (1984): 1983 Term, p. 7, sec. 1.331.
	 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, p. 4, sec. 1.331.
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶18.
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶23.
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶7.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.
	 State v. Higginbotham, 162 Wis. 2d 978, 471 N.W.2d 24 (1991): 1990 Term, p. 1-17, sec. 1.4211.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 280 N.W.2d 751 (1979): 1978 Term, p. 6, sec. 1.432.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 4, sec. 1.433.
	 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 (1978): 1977 Term, p. 4, sec. 1.433.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶32.
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶9-10, 19.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶16.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶8, 23-24, 27, 31.
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶28.
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶15.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶4.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶11.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶22.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶13.
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶9.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶24.
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.
	 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 (Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826.
	 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. App. 1995): 1995 Term, p. 1-7, sec. 1.4224.
	 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 (Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272.
	 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 1-18, sec. 1.4241.
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291.
	 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211.
	 State v. Watkinson, 161 Wis. 2d 750, 468 N.W.2d 763 (Ct. App. 1991): 1990 Term, p. 1-19, sec. 1.4216.
	 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 1-16, sec. 1.4215.
	 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 376 (Ct. App. 1989): 1989 Term, p. 1-12, sec. 1.4211.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 7, sec. 1.328 and p. 16, sec. 1.4223.
	 For cases dealing with appellate review of the sufficiency of the evidence to establish probable cause to search, see sec. 1.328.

	1.42282  When anticipatory search warrant issued
	 For cases dealing with this subject, see sec. 1.42884.

	1.42283  Appellate court review limited to information supplied in and with search warrant application
	 For cases dealing with this subject, see sec. 1.42233.

	1.42284  Reviewing court gives great deference to issuing magistrate's determination that probable cause for search exists
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶32.
	 State v. Casarez, 2008 WI App 166, 314 Wis. 2d 661, 762 N.W.2d 385, at ¶10.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶16.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶8.
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶15.

	1.42285  Marginal cases should be determined by strong preference that officers conduct their searches pursuant to warrant
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶20.

	1.42286  When trial court did not apply correct law in determining whether probable cause justifying issuance of warrant existed, appellate court will review record to determine whether it supports finding of probable cause
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶27.

	1.42287  When search warrant based on both tainted and untainted evidence
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶20.

	1.42288  Appellate court reviews issuing magistrate's inferences, not police officer's
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶17.


	1.4229  Other matters
	1.42291  Comparison of quantum of evidence required to support issuance of arrest warrant with that required to support issuance of search warrant
	 State v. Kiper, 193 Wis. 2d 69, 532 N.W.2d 698 (1995): 1994 Term, p. 1-2, sec. 1.1613.

	1.42292  Disclosure of identity of informant who supplied information providing basis for issuance of warrant
	 For cases dealing with this subject, see sec. 17.7.

	1.42293  Validity of warrant based on tainted evidence if untainted evidence provides probable cause
	 For cases dealing with this subject, see sec. 1.3262.

	1.42294  When evidence too "stale" to support issuance of search warrant
	 For cases dealing with this subject, see sec. 1.3292.

	1.42295  Issuing magistrate's reliance on experience and/or special knowledge or expertise of officer
	 For cases dealing with this subject, see sec. 1.3298.

	1.42296  Issuing magistrate's reliance on "Preferential Child Molester Information"
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶18.

	1.42297  Defendant not entitled to hearing to challenge credibility of witness upon whose testimony court relied in issuing search warrant
	 For cases dealing with this subject, see sec. 1.42254.

	1.42298  Validity of warrant based on tainted evidence if untainted evidence provides probable cause
	 For cases dealing with this subject, see sec. 1.3262.



	1.423  Must be issued by neutral magistrate with authority to issue warrant and supported by oath or affirmation
	1.4231  Must be issued by neutral magistrate
	1.42311  In general
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 16, sec. 1.423.
	 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 Term, p. 6, sec. 1.441.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶19.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-16, sec. 1.422.
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231.

	1.42312  Participation by magistrate in search
	 Lo-Ji Sales, Inc. v. New York, 99 S. Ct. 2319 (1979): 1978 Term, p. 6, sec. 1.442.

	1.42313  Defendant's filing of complaints against judge does not mean that judge was not a neutral and detached magistrate
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231.

	1.42314  Judge's prior self-disqualification in cases involving defendant does not mean that judge was not neutral and detached magistrate
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231.

	1.42315  Related matters
	 For cases dealing generally with a defendant's right to an impartial judge, see sec. 30.5.


	1.4232  Must be supported by oath or affirmation
	1.42321  Requirement in general
	 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 N.W.2d 473, 2001 Term WSC-6, at ¶1-25.

	1.42322  Background and history of requirement
	 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 N.W.2d 473, 2001 Term WSC-6, at ¶8-13.

	1.42323  Failure to comply with requirement is not technical irregularity not affecting substantial rights of defendant that cannot provide grounds for suppression under Wis. Stat. § 968.22
	 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 N.W.2d 473, 2001 Term WSC-6, at ¶16-19.

	1.42324  Investigator's sworn statement, made after warrant issued and executed, does not remedy absence of sworn statement before issuance of warrant
	 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 N.W.2d 473, 2001 Term WSC-6, at ¶20-21.

	1.42325  Good-faith exception to exclusionary rule does not apply to failure to comply with this requirement
	 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 N.W.2d 473, 2001 Term WSC-6, at ¶24.


	1.4233  Magistrate must have authority to issue warrant
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶17.
	 For cases dealing with the power and authority of  a court commissioner to issue a warrant, see sec. 1.42821.


	1.424  Contents of search warrant
	1.4241  General principles
	1.42411  Court may construe contents of warrant with reference to supporting application or affidavit if warrant uses appropriate words of incorporation and supporting documentation accompanies warrant
	 Groh v. Ramirez, 124 S. Ct. 1284 (2004).


	1.4242  Description of things to be seized and place or person to be searched (particularity requirement)
	1.42421  Need for, and sufficiency of, in general
	 Groh v. Ramirez, 124 S. Ct. 1284 (2004).
	 Walter v. United States, 100 S. Ct. 2395 (1980): 1979 Term, p. 7, sec. 1.4241.
	 Lo-Ji Sales, Inc. v. New York, 99 S. Ct. 2319 (1979): 1978 Term, p. 7, sec. 1.451.
	 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 Term, p. 7, sec. 1.451.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶19.
	 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 210 (1996): 1995 Term, p. 1-13, sec. 1.42532.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 1-16, sec. 1.3211.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 18, sec. 1.4272.
	 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 (1978): 1977 Term, p. 4, secs. 1.441 and 1.442.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶39-42.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶12-17.
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶25-26.
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶8, 11-12, 20.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶9.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶23-29.
	 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236.
	 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 1-10, sec. 1.3211.
	 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 420 (Ct. App. 1989): 1989 Term, p. 1-16, sec. 1.4231.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 16, sec. 1.4241.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.

	1.42422  Sufficiency of, when First Amendment rights implicated
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶26.

	1.42423  Objectives or purposes of particularity requirement
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶12.

	1.42424  Effect of error in description of place to be searched
	 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 N.W.2d 473, 2001 Term WSC-6, at ¶22-23.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶12-17.
	 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236.

	1.42425  Validity of authorization to search not only designated premises, but also "all occupants" found on premises
	 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. App. 1995): 1995 Term, p. 1-7, sec. 1.4224.

	1.42426  Where search warrant is based on knowledge of controlled delivery, warrant may authorize search for drug paraphernalia as well as contraband
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.

	1.42427  Effect of violation of requirement of specificity
	 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 (1978): 1977 Term, p. 4, sec. 1.443.
	 For cases dealing generally with the effect of partial invalidity of a warrant, see sec. 1.4283.
	 For cases dealing generally with the severability doctrine, see sec. 1.4284.

	1.42428  Fact that application for warrant adequately describes things to be seized does not save warrant that fails to do so from facial invalidity
	 Groh v. Ramirez, 124 S. Ct. 1284 (2004).

	1.42429  Requirement of specificity of description when documents are object of search
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶38.


	1.4243  Description of things to be seized and place or person to be searched (particularity requirement) (cont'd)
	1.42431  When multi-unit building is involved:  in general
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶8-16, 22, 24.

	1.42432  When multi-unit building is involved:  warrant which describes entire residential building when cause is shown for searching only one apartment is void
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶9, 21-22.

	1.42433  When multi-unit building is involved:  may unit to be searched be described by naming occupant of unit or attaching occupant's picture to warrant?
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶12-16.

	1.42434  Particularity requirement not satisfied by listing a number of addresses (e.g., addresses of several units in apartment building) and conditioning execution of warrant on law enforcement officers identifying precise unit in which particular individual lives, absent showing of why officers could not have identified precise address before applying for warrant
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶25-31.

	1.42435  Description of place to be searched, based on good faith but mistaken belief as to nature of premises described, is not invalid because it turns out to have been unnecessarily broad
	 Maryland v. Garrison, 107 S. Ct. 1013 (1987): 1986 Term, p. 11, sec. 1.4251.
	 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236.


	1.4244  Specification of means or time of execution
	1.42441  In general
	 United States v. Grubbs, 126 S. Ct. 1494 (2006).
	 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 Term, p. 7, sec. 1.452.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶28-29.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶9.

	1.42442  No-knock entry: in general
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶27-29, 34.
	 State v. Moss, 172 Wis. 2d 110, 492 N.W.2d 627 (1992): 1992 Term, p. 1-23, sec. 1.4243.
	 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 (1992): 1991 Term, p. 1-5, sec. 1.4241.
	 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 512 (1984): 1983 Term, p. 17, sec. 1.4251.
	 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 (Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241.
	 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 (Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332.
	 State v. Watkinson, 161 Wis. 2d 750, 468 N.W.2d 763 (Ct. App. 1991): 1990 Term, p. 1-21, sec. 1.4241.
	 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 500 (Ct. App. 1983): 1983 Term, p. 18, sec. 1.4251.
	 For cases dealing generally with a no-knock entry, see sec. 1.425.

	1.42443  No-knock entry: authorization for no-knock entry reviewed with great deference
	 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4232.

	1.42444  No-knock entry: failure to seek advance authorization for no-knock entry not fatal, even though grounds for such entry known at time of application for search warrant
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶27-29.
	 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 1-18, sec. 1.4241.

	1.42445  When advance authorization for no-knock entry sought, court reviewing reasonableness of no-knock execution of warrant not precluded from considering facts known to police but not included in search warrant application
	 For cases dealing with this subject, see sec. 1.42554.

	1.42446  Need for authorization to use ruse to obtain admittance to premises to be searched
	 State v. Moss, 172 Wis. 2d 110, 492 N.W.2d 627 (1992): 1992 Term, p. 1-23, sec. 1.4243.

	1.42447  Nighttime execution
	 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 (Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252.


	1.4245  Effect of reference to wrong statute
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 1-17, sec. 1.4232.

	1.4246  Anticipatory search warrant does not need to specify condition(s) precedent to execution of warrant
	 For cases dealing with this subject, see sec. 1.42885.


	1.425  Requirement of knock and announcement before entry to execute warrant; no-knock entry
	1.4251  Nature, purpose, and source of requirement
	1.42511  Nature of requirement in general
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.
	 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 Term, p. 1-15, sec. 1.42515.
	 Wilson v. Arkansas, 115 S. Ct. 1914 (1995): 1994 Term, p. 1-17, sec. 1.4252.
	 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 Term, p. 7, sec. 1.461.
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶17.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶20.
	 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 N.W.2d 543: 1999 Term, p. 1-20, sec. 1.4251.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 (1996): 1995 Term, p. 1-10, sec. 1.42524.
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 1-20, sec. 1.4245.
	 State v. Moss, 172 Wis. 2d 110, 492 N.W.2d 627 (1992): 1992 Term, p. 1-23, sec. 1.4243.
	 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 (1992): 1991 Term, p. 1-5, sec. 1.4241.
	 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 512 (1984): 1983 Term, p. 17, sec. 1.4251.
	 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 729 N.W.2d 792, at ¶9.
	 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 722, 663 N.W.2d 299, at ¶8.
	 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257.
	 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 (Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.
	 State v. Kerr, 174 Wis. 2d 55, 496 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 1-18, sec. 1.4241.
	 State v. Berry, 174 Wis. 2d 28, 496 N.W.2d 746 (Ct. App. 1993): 1992 Term, p. 1-20, sec. 1.4241.
	 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 (Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241.
	 State v. Greene, 172 Wis. 2d 43, 492 N.W.2d 181 (Ct. App. 1992): 1992 Term, p. 1-21, sec. 1.4241.
	 State v. Moss, 166 Wis. 2d 733, 480 N.W.2d 526 (Ct. App. 1992): 1991 Term, p. 1-7, sec. 1.4242.
	 State v. Hanson, 163 Wis. 2d 420, 471 N.W.2d 301 (Ct. App. 1991): 1990 Term, p. 1-16, sec. 1.3332.
	 State v. Long, 163 Wis. 2d 261, 471 N.W.2d 248 (Ct. App. 1991): 1990 Term, p. 1-20, sec. 1.4241.
	 State v. Watkinson, 161 Wis. 2d 750, 468 N.W.2d 763 (Ct. App. 1991): 1990 Term, p. 1-21, sec. 1.4241.
	 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 (Ct. App. 1985): 1984 Term, p. 11, sec. 1.4251.
	 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 (Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616.
	 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 500 (Ct. App. 1983): 1983 Term, p. 18, sec. 1.4251.
	 For cases dealing with the authorization of a no-knock entry in a search warrant, see sec. 1.42432.
	 For cases dealing with the requirement of knock and announcement before entry to effect arrest, see sec. 1.95133.

	1.42512  Purpose of requirement
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶17.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶20.
	 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 729 N.W.2d 792, at ¶9-10.
	 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257.

	1.42513  Source of requirement: Requirement is mandated by federal constitution
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.
	 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 Term, p. 1-15, sec. 1.42515.
	 Wilson v. Arkansas, 115 S. Ct. 1914 (1995): 1994 Term, p. 1-17, sec. 1.4252.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶22-23.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 (1996): 1995 Term, p. 1-10, 1.42524.
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 1-20, sec. 1.4245.
	 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 722, 663 N.W.2d 299, at ¶8.
	 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.

	1.42514  Source of requirement:  Requirement is mandated by state constitution
	 For cases dealing with this subject, see sec. 1.42587.


	1.4252  How long must officers wait after knock and announcement before entry?
	1.42521  In general
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 United States v. Banks, 124 S. Ct. 521 (2003).

	1.42522  When officers are concerned about possible destruction of evidence (e.g., drugs)
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 United States v. Banks, 124 S. Ct. 521 (2003).


	1.4253  Requirement may be dispensed with when no-knock entry needed to protect safety of officers or to prevent destruction evidence or escape, or if knocking and announcing would be "futile"
	1.42531  In general
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 United States v. Banks, 124 S. Ct. 521 (2003).
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.
	 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 Term, p. 1-15, 1.42515.
	 Wilson v. Arkansas, 115 S. Ct. 1914 (1995): 1994 Term, p. 1-17, sec. 1.4252.
	 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 (1998): 1997 Term, p. 1-23, sec. 1.42528.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 (1996): 1995 Term, p. 1-10, 1.42524.
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 1-20, sec. 1.4245.
	 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 722, 663 N.W.2d 299, at ¶8-9.
	 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 (Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.

	1.42532  Law enforcement officers only need reasonable suspicion that circumstances justifying no-knock entry are present
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).


	1.4254  Is there an exception to requirement when police have search warrant, supported by probable cause, to search residence for evidence of delivery of drugs or evidence of possession with intent to deliver drugs?
	1.42541  Former Wisconsin rule: Requirement not applicable when police have search warrant, supported by probable cause, to search residence for evidence of delivery of drugs or evidence of possession with intent to deliver drugs
	 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 Term, p. 1-15, sec. 1.42515.
	 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 N.W.2d 543: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 (1996): 1995 Term, p. 1-10, sec. 1.42524.
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 1-20, sec. 1.4245.
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.
	 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 622 N.W.2d 1, 2000 Term WCA-130, at ¶10.
	 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257.
	 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 (Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221.
	 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 (Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251.
	 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 (Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.

	1.42542  Present rule mandated by United States Supreme Court, overruling former Wisconsin rule: Requirement not subject to blanket exception when police have search warrant, supported by probable cause, to search residence for evidence of delivery of drugs or evidence of possession with intent to deliver drugs; police must have reasonable suspicion that announcement, under the particular circumstances, would be dangerous or futile, or that it would inhibit the effective investigation of the crime
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.
	 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 Term, p. 1-15, sec. 1.42515.
	 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 N.W.2d 425, at ¶7.
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶18.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶24-26.
	 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 N.W.2d 543: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 (1998): 1997 Term, p. 1-23, sec. 1.42528.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 622 N.W.2d 1, 2000 Term WCA-130, at ¶9-12.
	 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361.
	 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257.
	 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 (Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221.
	 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 (Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251.
	 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 (Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.


	1.4255  Matters relating to advance authorization for no-knock entry from judge issuing search warrant
	1.42551  Magistrate's decision not to authorize no-knock entry does not remove officers' authority to exercise independent judgment and execute no-knock entry
	 Richards v. Wisconsin, 117 S. Ct. 1416 (1997): 1996 Term, p. 1-16, sec. 1.42516.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶27.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.

	1.42552  Even when search warrant authorizes no-knock entry, reasonableness of no-knock entry is determined at time warrant is executed, not at time warrant was issued; reasonable suspicion justifying warrant authorizing no-knock entry may be negated by additional facts that are revealed prior to execution of warrant
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶10.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶29-41.
	 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 722, 663 N.W.2d 299, at ¶9-21.
	 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 622 N.W.2d 1, 2000 Term WCA-130, at ¶9.

	1.42553  Failure to seek advance authorization for no-knock entry not fatal, even though grounds for such entry known at time of application for search warrant
	 For cases dealing with this subject, see sec. 1.42434.

	1.42554  When advance authorization for no-knock entry sought, court reviewing reasonableness of no-knock execution of warrant not precluded from considering facts known to police but not included in search warrant application
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶1-41.
	 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 722, 663 N.W.2d 299, at ¶18.

	1.42555  Fact that police do not seek advance authorization for no-knock entry in warrant does not bar no-knock entry if circumstances at time of entry justify it
	 United States v. Banks, 124 S. Ct. 521 (2003).


	1.4256  Applicability of exclusionary rule to violation of knock-and-announce requirement
	1.42561  In general
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶28-75.
	 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 N.W.2d 543: 1999 Term, p. 1-22, sec. 1.4258.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-22, sec. 1.4258.
	 State v. Davis, 2000 WI App 270, 240 Wis. 2d 15, 622 N.W.2d 1, 2000 Term WCA-130, at ¶11.
	 For cases dealing with the effect of an illegal manner of entry to execute a search warrant (e.g., inappropriate no-knock entry), see sec. 1.836.

	1.42562  When officer has relied in good faith on authorization for no-knock entry in search warrant
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶28-75.
	 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361.

	1.42563  When officer has relied in good faith on Wisconsin Supreme Court's rule creating blanket exception to knock-and-announce requirement when police have probable cause to search premises for evidence of delivery of drugs or evidence of possession with intent to deliver drugs, prior to United States Supreme Court's overruling that blanket exception
	 For cases dealing with this subject, see sec. 1.42584.

	1.42564  When person (e.g., owner of premises entered) complaining about violation was not present at time of entry
	 For cases dealing with this subject, see sec. 1.42592.


	1.4257  Sufficiency of evidence to justify no-knock entry
	1.42571  In general
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶16-26.
	 State v. Henderson, 2001 WI 97, 245 Wis. 2d 345, 629 N.W.2d 613, 2000 Term WSC-176, at ¶36-40.
	 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 722, 663 N.W.2d 299, at ¶12.

	1.42572  Use of prior arrest record of occupant of premises to be entered in determining whether reasonable suspicion justifying no-knock entry exists
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶21-23.


	1.4258  Other matters
	1.42581  May officers rely on generalized experience in drug cases to conclude that no-knock entry needed to protect officers or prevent destruction of evidence, or must that conclusion be based on specific facts of case?
	 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 (1998): 1997 Term, p. 1-23, sec. 1.42528.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Larson, 215 Wis. 2d 155, 572 N.W.2d 127 (Ct. App. 1997): 1997 Term, p. 1-20, sec. 1.42525.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.

	1.42582  When trial court has sustained no-knock entry based on former blanket exception to knock-and-announce requirement when search is for delivery of drugs or possession with intent to deliver drugs because that was rule in effect at time of decision, case must be remanded to trial court to determine whether circumstances existing at time of search justified no-knock entry
	 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 (1998): 1997 Term, p. 1-23, sec. 1.42528.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 (Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.

	1.42583  Reasonable suspicion that circumstances warranting no-knock entry exist is sufficient to permit no-knock entry even when such entry involves destruction of property
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.

	1.42584  When officers relied, in objective good faith, on Wisconsin Supreme Court's rule creating blanket exception to knock-and-announce requirement when police have probable cause to search premises for evidence of delivery of drugs or evidence of possession with intent to deliver drugs, prior to United States Supreme Court's overruling that blanket exception, failure to knock and announce provides no grounds for suppression of evidence
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶49-50.
	 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 N.W.2d 543: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.

	1.42585  Federal statute codifying knock-and-announcement requirement is subject to common-law exceptions
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.

	1.42586  Knock and announcement not required when executing search warrant against unoccupied premises
	 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257.

	1.42587  Requirement of knock and announcement is imposed by state constitution
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.

	1.42588  Reasonableness of no-knock entry must ultimately be judged by consideration of circumstances as they existed at time of entry; whenever reasonableness of no-knock entry is challenged, state must present evidence of circumstances known or reasonably suspected by police to exist at time of warrant execution that would justify no-knock entry
	 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 722, 663 N.W.2d 299, at ¶1-22.


	1.4259  Other matters (cont'd)
	1.42591  Destruction of property in executing no-knock entry
	 For cases dealing with this subject, see sec. 1.42662.

	1.42592  Finding violation of knock-and-announce requirement, and applying exclusionary rule to remedy violation, when person (e.g., owner of premises entered) complaining about violation was not present at time of entry
	 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 729 N.W.2d 792, at ¶1-16.

	1.42593  Effect of failure to announce identity and purpose before entry after knocking and receiving no response
	 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 729 N.W.2d 792, at ¶1-16.



	1.426  Execution of search warrant
	1.4261  Manner of execution in general
	1.42611  General principles
	 Los Angeles County v. Rettele, 127 S. Ct. 1989 (2007).
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.
	 State v. Richards, 201 Wis. 2d 845, 549 N.W.2d 218 (1996): 1995 Term, p. 1-10, sec. 1.42524.
	 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 210 (1996): 1995 Term, p. 1-13, sec. 1.42532.
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 1-20, sec. 1.4245.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.

	1.42612  Requirement of knock and announcement before entry: no-knock entry
	 For cases dealing with this subject, see sec. 1.425.

	1.42613  Applicability of exclusionary rule to violation of Fourth Amendment requirement of reasonableness in execution of warrant
	 For cases dealing with this subject, see sec. 1.4268.


	1.4262  Time of execution
	1.42621  Timeliness of execution
	 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 (1980): 1980 Term, p. 8, sec. 1.4251.
	 State v. Edwards, 93 Wis. 2d 44, 286 N.W.2d 369 (Ct. App. 1979): 1979 Term, p. 7, sec. 1.4252.

	1.42622  May be executed during nighttime hours
	 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 (Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252.


	1.4263  Scope of search and seizure under warrant
	1.42631  In general
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 7, sec. 1.4251.
	 Walter v. United States, 100 S. Ct. 2395 (1980): 1979 Term, p. 7, sec. 1.4253.
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶34-46.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 9, sec. 1.4252.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶7-13.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶9.
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 1-13, sec. 1.671.
	 For cases dealing generally with the permissible scope of a lawful search, see sec. 1.9533.

	1.42632  Search of premises that is overbroad (i.e., that extends into neighboring premises of third party) due to objectively understandable and reasonable mistake as to nature of premises
	 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 Term, p. 1-17, sec. 1.4242.
	 Maryland v. Garrison, 107 S. Ct. 1013 (1987): 1986 Term, p. 11, sec. 1.4251.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236.

	1.42633  Need to discontinue search that is overbroad due to overbroad description of place to be searched when error in description of place to be searched found
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236.

	1.42634  Search must cease when objects of search have been found
	 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 (1978): 1977 Term, p. 5, sec. 1.45.

	1.42635  Right to subject items found in search to examination designed to bring out characteristics not visible to unaided human senses (e.g., developing film, scientific analysis, etc.) to determine whether they fall within search warrant
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶14-16.

	1.42636  Right to remove items found in search to another location (e.g., police station) for further examination to determine whether they fall within search warrant
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.

	1.42637  Seizure of items not described in warrant
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 9, sec. 1.4252.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 For cases dealing with the seizure of items not described in the warrant under the plain view doctrine, see sec. 1.68.

	1.42638  Effect of seizure of items not described in warrant (i.e., items outside scope of warrant) or of other activity not authorized by warrant on admissibility of seized items that were described in warrant (i.e., items within scope of warrant): generally, remedy is to suppress only items seized outside scope of warrant, but when search is conducted with flagrant disregard for limitations found in warrant, suppression of all evidence seized is required
	 Waller v. Georgia, 104 S. Ct. 2210 (1984): at footnote 3 of decision.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶18.
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶9-14.
	 State v. Christensen, 2007 WI App 170, 304 Wis. 2d 147, 737 N.W.2d 38, at ¶13.
	 For cases dealing with this principle outside the context of the execution of a search warrant, see 1.9684.

	1.42639  Police do not exceed scope of search authorized by warrant simply by photographing items in plain view
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶10.


	1.4264  Scope of search and seizure under warrant (cont'd)
	1.42641  Search may extend to all items found on premises that are plausible repositories for objects named in the search warrant: general rule
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶38.
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶21.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 1-26, sec. 1.42543.

	1.42642  Search may extend to all items found on premises that are plausible repositories for objects named in the search warrant:  exception to general rule (search may not extend to repositories worn by, or in physical possession of, persons whose search is not authorized by warrant)
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622.

	1.42643  Closets, drawers, chests, and other containers, as well as any other objects, may be opened and/or inspected if they could contain object of search
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 7, sec. 1.4251.
	 Walter v. United States, 100 S. Ct. 2395 (1980): 1979 Term, p. 7, sec. 1.4253.
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶38.
	 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 210 (1996): 1995 Term, p. 1-13, sec. 1.42532.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 1-13, sec. 1.671.

	1.42644  Search of belongings of visitor on premises
	 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 210 (1996): 1995 Term, p. 1-13, sec. 1.42532.

	1.42645  Premises search warrant authorizes search of any items found on premises regardless of ownership
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 1-26, sec. 1.42543.

	1.42646  Warrant authorizing search of "premises" at particular location authorizes search of vehicle found on premises
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 1-26, sec. 1.42543.

	1.42647  Search warrant for person encompasses search of bag or purse carried by person at time of execution of search warrant
	 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 210 (1996): 1995 Term, p. 1-13, sec. 1.42532.

	1.42648  When objective of search is photographs (e.g., child pornography), search may extend to computer
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶21.

	1.42649  Search of fixed premises generally extends to entire area in which object of search may be found
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶38.


	1.4265  Scope of search and seizure under warrant (cont'd)
	1.42651  Warrant authorizing search of "entire first floor premises" of building containing business permits search of balcony area raised up from first floor, but which did not reach second floor and which was accessible only from first floor
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶19.


	1.4266  Propriety of bringing third party into home during execution of warrant
	1.42661  Owner of stolen property or other third party for purpose of identifying property whose seizure is authorized by warrant
	 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 Term, p. 1-25, sec. 1.42551.

	1.42662  Members of the media or other third parties who do not aid execution of warrant
	 Hanlon v. Berger, 119 S. Ct. 1706 (1999): 1998 Term, p. 1-19, sec. 1.4151.
	 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 Term, p. 1-18, sec. 1.4151.


	1.4267  Destruction of property in executing warrant
	1.42671  In general
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 United States v. Banks, 124 S. Ct. 521 (2003).
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.

	1.42672  When no-knock entry made
	 United States v. Banks, 124 S. Ct. 521 (2003).
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.

	1.42673  Federal statute describing circumstances under which officer may damage property in executing warrant subject to common-law exceptions
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-22, sec. 1.42526.

	1.42674  Applicability of exclusionary rule when destruction of property violates Fourth Amendment's reasonableness requirement
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-28, sec. 1.42553.
	 For cases dealing with the effect of an illegal manner of entry to execute a search warrant (e.g., unreasonable destruction of property), see sec. 1.836.


	1.4268  Applicability of exclusionary rule to violations of Fourth Amendment's requirement that execution of warrant be reasonable
	1.42681  In general
	1.42682  Applicability of exclusionary rule to violation of knock-and-announce requirement
	 For cases dealing with this subject, see sec. 1.836.

	1.42683  Applicability of exclusionary rule when destruction of property violates Fourth Amendment's reasonableness requirement
	 For cases dealing with this subject, see sec. 1.42664.


	1.4269  Other matters relating to execution of search warrant
	1.42691  Use of ruse to induce occupant to open premises to be searched
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 1-22, sec. 1.4246.
	 State v. Moss, 172 Wis. 2d 110, 492 N.W.2d 627 (1992): 1992 Term, p. 1-23, sec. 1.4243.
	 State v. Moss, 166 Wis. 2d 733, 480 N.W.2d 526 (Ct. App. 1992): 1991 Term, p. 1-7, sec. 1.4242.

	1.42692  Covert entry
	 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 Term, p. 7, sec. 1.461.

	1.42693  Requirement of knock and announcement before entry; no-knock entry
	 For cases dealing with this subject, see sec. 1.425.

	1.42694  Homeowner has no right to prevent officers armed with warrant from entering his or her home to execute warrant
	 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257.

	1.42695  Police have authority under valid search warrant to forcibly execute warrant when premises are unoccupied
	 State v. Moslavac, 230 Wis. 2d 338, 602 N.W.2d 150 (Ct. App. 1999): 1999 Term, p. 1-20, sec. 1.4257.

	1.42696  Need to furnish warrant at outset of search when occupant of premises searched requests to see it
	 Groh v. Ramirez, 124 S. Ct. 1284 (2004).

	1.42697  Permissibility of requiring unclothed person in bed on premises to be searched to get out of bed and stand next to it unclothed
	 Los Angeles County v. Rettele, 127 S. Ct. 1989 (2007).

	1.42698  Need to stop search upon discovery that occupants of premises are of different race than suspects
	 Los Angeles County v. Rettele, 127 S. Ct. 1989 (2007).



	1.427  Return of search warrant
	1.4271  Timeliness of return
	 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 (1980): 1980 Term, p. 9, sec. 1.4261.


	1.428  Other matters relating to search warrant
	1.4281  Purpose of search warrant in general
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-8, sec. 1.4263.

	1.4282  Issuance of warrant by court commissioner or other entity other than judge
	1.42821  Power of court commissioner or other entity other than judge to issue warrant
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶17.
	 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 (Ct. App. 1985): 1984 Term, p. 36, sec. 1.925.
	 State v. Verkuylen, 120 Wis. 2d 59, 352 N.W.2d 668 (Ct. App. 1984): 1984 Term, p. 36, sec. 1.925.
	 State v. Loney, 110 Wis. 2d 256, 328 N.W.2d 872 (Ct. App. 1982): 1982 Term, p. 11, sec. 1.4271.

	1.42822  By court commissioner who has not filed oath of office
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 12, sec. 1.4272.


	1.4283  Effect of partial invalidity of warrant
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 18, sec. 1.4272.
	 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.

	1.4284  Severability doctrine (items seized during lawful execution of valid part of warrant are not suppressed because other items were seized pursuant to invalid portion of warrant)
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 18, sec. 1.4272.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶18.
	 State v. Marten, 165 Wis. 2d 70, 477 N.W.2d 304 (Ct. App. 1991): 1991 Term, p. 1-3, sec. 1.4211.

	1.4285  Sealing of search warrant
	1.42851  In general
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.

	1.42852  When warrant issued in John Doe proceeding
	 For cases dealing with this subject, see sec. 4.2232.


	1.4286  Search and detention of persons on premises for which search warrant issued
	1.42861  Search of persons on premises for which search warrant issued
	 For cases dealing with this subject, see sec. 1.6921.

	1.42862  Detention of persons on premises for which search warrant issued
	 For cases dealing with this subject, see sec. 1.5941.


	1.4287  Alleged misconduct of state subsequent to execution of search warrant cannot "reach back" to invalidate lawful search and seizure
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.

	1.4288  Anticipatory warrant
	1.42881  In general
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶17-23.

	1.42882  What constitutes
	 United States v. Grubbs, 126 S. Ct. 1494 (2006).
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶17.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.
	 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 (Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272.
	 State v. Nicholson, 174 Wis. 2d 542, 497 N.W.2d 791 (Ct. App. 1993): 1992 Term, p. 1-14, sec. 1.4236.

	1.42883  Validity of
	 United States v. Grubbs, 126 S. Ct. 1494 (2006).
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶16-23.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.
	 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 (Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272.

	1.42884  Test for determination of probable cause to issue
	 United States v. Grubbs, 126 S. Ct. 1494 (2006).
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶17, 32.

	1.42885  Sufficiency of showing of probable cause to issue
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.

	1.42886  When warrant issued in anticipation of arrival of contraband on premises, need for, and sufficiency of, language in warrant conditioning search upon contraband's arrival there
	 United States v. Grubbs, 126 S. Ct. 1494 (2006).
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶18-20.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.

	1.42887  When warrant issued in anticipation of delivery of contraband to premises, does warrant need to allege role government agents will play in delivery?
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.

	1.42888  Anticipatory warrants are peculiar to property in transit
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶17, 32.

	1.42889  Anticipatory warrant not appropriate where its execution is conditioned on verification of individual's address
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶16-24.


	1.4289  Telephonic application for search warrant
	1.42891  Fourth Amendment does not require contemporaneous recording of search warrant application
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶17.

	1.42892  Statutory requirement that application be recorded
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶1-57.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶26.

	1.42893  Effect of failure to have application recorded
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶1-57.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶26.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶24.

	1.42894  Reconstruction of application when application has not been recorded
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶1-57.
	 State v. DeFilippo, 2005 WI App 213, 287 Wis. 2d 193, 704 N.W.2d 410, at ¶9-11.

	1.42895  Right to counsel at application or at hearing where reconstruction of unrecorded application is attempted
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶50-51.



	1.429  Other matters relating to search warrant (cont'd)
	1.4291  Special inspection warrant
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.

	1.4292  When judge has issued search warrant, it is presumed that judge concluded probable cause existed and absence of declaration of that conclusion does not invalidate warrant
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291.

	1.4293  Conditional or contingent search warrant
	1.42931  In general
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶16-24.
	 State v. Falbo, 190 Wis. 2d 329, 526 N.W.2d 814 (Ct. App. 1994): 1994 Term, p. 1-18, sec. 1.4272.

	1.42932  Conditional warrant not appropriate where its execution is conditioned on verification of individual's address
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶16-24.


	1.4294  Disclosure of identity of informant who supplied information providing basis for issuance of warrant
	 For cases dealing with this subject, see sec. 17.7.

	1.4295  When law enforcement officers seize property pursuant to warrant, due process requires reasonable notice that property has been taken so owner can pursue available remedies for its return
	1.42951  In general
	 City of West Covina v. Perkins, 119 S. Ct. 678 (1999): 1998 Term, p. 1-24, sec. 1.42542.

	1.42952  Officers need not give notice of state-law remedies for return of property when such remedies are established by published, generally available state statutes and case law
	 City of West Covina v. Perkins, 119 S. Ct. 678 (1999): 1998 Term, p. 1-24, sec. 1.42542.


	1.4296  Temporary seizure of person or property while search warrant obtained
	1.42961  Of person
	 For cases dealing with this subject, see sec. 1.5941.

	1.42962  Of property
	 For cases dealing with this subject, see sec. 1.6988.


	1.4297  Statute providing that evidence seized under search warrant shall not be suppressed because of technical irregularity not affecting substantial rights of defendant  (Wis. Stat. § 968.22)
	1.42971  In general
	 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 N.W.2d 473, 2001 Term WSC-6, at ¶16.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶17.

	1.42972  Statute does not apply to failure to comply with requirement that warrant must be based on oath or affirmation
	 For cases dealing with this subject, see sec. 1.42323.

	1.42973  Statute applies to search warrant's mistaken description of place to be searched when there was no reasonable probability that officers would search wrong place
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶17.


	1.4298  Need for contemporaneous recording of search warrant application
	1.42981  Fourth Amendment does not require contemporaneous recording of search warrant application
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶17.

	1.42982  But right to meaningful judicial review of warrant process may require contemporaneous recording of search warrant application
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶30.


	1.4299  Other matters
	1.42991  Right to counsel at proceedings relating to issuance of search warrant
	 For cases dealing with this subject, see sec. 25.194.

	1.42992  Authority to issue search warrant in John Doe proceeding
	 For cases dealing with this subject, see sec. 4.2231.

	1.42993  Preservation of common-law rules regarding search warrants and their execution
	 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 (Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252.

	1.42994  Reconstruction of search warrant application when testimony supporting warrant was not recorded
	 For cases dealing with this subject, see sec. 1.42894.

	1.42995  Probable cause may cease to exist after warrant is issued
	 United States v. Grubbs, 126 S. Ct. 1494 (2006).

	1.42996  Substitution of copy of lost original affidavit and complaint supporting search warrant
	 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 420 (Ct. App. 1989): 1989 Term, p. 1-18, sec. 1.4261.

	1.42997  Effect of seizure of items not described in warrant (i.e., items outside scope of warrant) or of other activity not authorized by warrant on admissibility of seized items that were described in warrant (i.e., items within scope of warrant):  generally, remedy is to suppress only items seized outside scope of warrant,  but when search is conducted with flagrant disregard for limitations found in warrant, suppression of all evidence seized is required
	 For cases dealing with this subject, see sec. 1.42638.

	1.42998  Warrant issued by judge, magistrate, or other entity that had no authority to issue warrant is void
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶27-30.





	1.5  Seizures Of The Person
	1.51  Consensual Encounter
	 For cases dealing with this subject, see sec. 1.246.

	1.52  Temporary Investigative Stop Of Person (Stop And Frisk)
	1.521  What constitutes temporary investigative stop
	 For cases dealing with this subject, see secs. 1.1314 and 1.525.

	1.522  When stop permitted
	1.5221  General principles
	1.52211  In general
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶5.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶10-13.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶20.
	 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, __ N.W.2d __, at ¶5.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶14.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶25.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶13-26.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶13.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶11.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶9.
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶8-16.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶15.

	1.52212  Reasonable suspicion required
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.
	 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 Term, p. 1-27, sec. 1.5231.
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 Alabama v. White, 110 S. Ct. 2412 (1990): 1989 Term, p. 1-18, sec. 1.5211.
	 United States v. Sokolow, 109 S. Ct. 1581 (1989): 1988 Term, p. 1-19, sec. 1.7264.
	 United States v. Sharpe, 105 S. Ct. 1568 (1985): 1984 Term, p. 20, sec. 1.5264.
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.
	 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 Term, p. 28, sec. 1.652.
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 10, sec. 1.3723.
	 Immigration & Naturalization Service v. Delgado, 104 S. Ct. 1758 (1984): 1983 Term, p. 3, sec. 1.1391.
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 9, sec. 1.3731.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 Term, p. 16, sec. 1.651.
	 Reid v. Georgia, 100 S. Ct. 2752 (1980): 1979 Term, p. 4, sec. 1.3541.
	 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 1979 Term, p. 5, sec. 1.3541.
	 Brown v. Texas, 99 S. Ct. 2637 (1979): 1978 Term, p. 3, sec. 1.3431.
	 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 Term, p. 3, sec. 1.3431.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶10.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶20.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶35.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶43-45, 74, 82-84.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶39-43.
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶14-15.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶21.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 (1996): 1996 Term, p. 1-1, sec. 1.1212.
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52241.
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35.2, sec. 35.4312.
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Anderson, 155 Wis. 2d 77, 454 N.W.2d 763 (1990): 1989 Term, p. 1-20, sec. 1.5221.
	 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 (1989): 1988 Term, p. 1-18, sec. 1.7263.
	 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 (1988): 1987 Term, p. 1-17, sec. 1.7262.
	 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 (1987): 1986 Term, p. 18, sec. 1.5264.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 17, sec. 1.5261.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 3, sec. 1.3622.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 5, sec. 1.3541.
	 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, __ N.W.2d __, at ¶5.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶14.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶14.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶13.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶11.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶9.
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶8.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶16.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶7.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶3, 5.
	 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶5.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶8.
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶12.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶14.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶10.
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶1-15.
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶7.
	 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 619 N.W.2d 279, 2000 Term WCA-83, at ¶20.
	 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261.
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221.
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 (Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222.
	 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 (Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185.
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.
	 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241.
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 1-12, sec. 1.3171.
	 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 (Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 (Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212.
	 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. App. 1991): 1991 Term, p. 1-8, sec. 1.5211.
	 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111.
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541.
	 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 (Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 17, sec. 1.5261.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261.

	1.52213  No need for probable cause:  in general
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 10, sec. 1.3723.
	 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 Term, p. 4, sec. 1.3622.
	 Reid v. Georgia, 100 S. Ct. 2752 (1980): 1979 Term, p. 4, sec. 1.3541.
	 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 Term, p. 3, sec. 1.3431.
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52241.
	 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 (1987): 1986 Term, p. 18, sec. 1.5264.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 17, sec. 1.5261.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 3, sec. 1.3622.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 5, sec. 1.3541.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶13.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶15.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶7.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶14.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261.

	1.52214  No need for probable cause:  even when only civil infraction (e.g., non-criminal traffic violation) involved
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶5.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶10-13.

	1.52215  No need for warrant
	1.52216  When person traveling in automobile stopped
	 For cases dealing with this subject, see sec. 1.53.

	1.52217  Stop is permissible for violation of non-criminal traffic laws
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶25.
	 For cases dealing generally with stops of persons traveling in an automobile for a violation of a traffic or other vehicle regulation, see sec. 1.533.


	1.5222  Determining existence of "reasonable suspicion" that will justify stop or continued detention after lawful stop
	1.52221  In general
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.
	 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 Term, p. 1-27, sec. 1.5231.
	 United States v. Sharpe, 105 S. Ct. 1568 (1985): 1984 Term, p. 20, sec. 1.5264.
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.
	 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 Term, p. 28, sec. 1.652.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶23.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶11-13.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶21-22, 58-59.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶43-45, 74, 82-84.
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶14-15.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶22.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 (1996): 1996 Term, p. 1-1, sec. 1.1212.
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52241.
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35-2, sec. 35.4312.
	 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 (1989): 1988 Term, p. 1-18, sec. 1.7263.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 17, sec. 1.5261.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 3, sec. 1.3622.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 5, sec. 1.3541.
	 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, __ N.W.2d __, at ¶5.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶14.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶25.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶13-26.
	 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 742 N.W.2d 923, at ¶7.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶13.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶12-19.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶9-24.
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶8-9.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶16.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶5-14.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶1-15.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶3, 5.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶8.
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶12.
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶7.
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶7.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶21.
	 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 619 N.W.2d 279, 2000 Term WCA-83, at ¶10, 17, 22.
	 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261.
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 (Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222.
	 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 (Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185.
	 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241.
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 (Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212.
	 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. App. 1991): 1991 Term, p. 1-8, sec. 1.5211.
	 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 (Ct. App. 1990): 1990 Term, p. 1-24, sec. 1.5222.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 17, sec. 1.5261.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261.
	 For cases dealing generally with what constitutes reasonable suspicion, see sec. 1.142.

	1.52222  "Reasonable suspicion" standard includes completed crime as well as imminent or ongoing crime
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶9-11.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261.
	 For cases dealing with the propriety of making a stop based on reasonable suspicion for investigation of past criminal activity, see sec. 1.52298.

	1.52223  Must be judged against an objective standard
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶58.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶13.
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶9-11.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.

	1.52224  Determined by "totality of the circumstances" test; court considers circumstances "collectively" in determining whether reasonable suspicion exists
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶13, 18.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶25.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶14.
	 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 742 N.W.2d 923, at ¶8.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶13.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶7.
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶12.

	1.52225  Need not rule out possibility of innocent conduct; need not dispel all innocent inferences
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶21, 59.
	 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, __ N.W.2d __, at ¶5.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶22-23.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶24.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶16.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶8.

	1.52226  Officer may draw on, and reviewing court may rely on, officer's experience and training to conclude that reasonable suspicion exists
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶25.
	 For cases holding that an officer's training and experience may be a factor that may be considered in determining whether reasonable suspicion exits, see sec. 1.52387.

	1.52227  Includes "reasonable suspicion" that person's conduct may constitute only a civil infraction (e.g., non-criminal traffic violation)
	 For cases dealing with this subject, see sec. 1.52284.

	1.52228  Propriety of considering collective information possessed by police force in determining whether particular officer has reasonable suspicion: in general
	 For cases dealing with this subject, see sec. 1.52282.

	1.52229  Propriety of considering collective information possessed by police force in determining whether particular officer has reasonable suspicion:  use of collective information to negate reasonable suspicion
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶14-15.


	1.5223  Determining existence of "reasonable suspicion" that will justify stop or continued detention after lawful stop (cont'd)
	1.52231  Independent verification of informant's tip is relevant factor in determining whether reasonable suspicion exists
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶14.

	1.52232  When information too stale to provide reasonable suspicion
	 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶6-8.
	 For cases dealing with this subject, see sec. 1.9825.

	1.52233  Factors to be considered
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶9.

	1.52234  Reasonable suspicion is considerably less than proof of wrongdoing by preponderance of evidence
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶59.

	1.52235  Fact that stopped person was not arrested or issued citation for conduct he was reasonably suspected of committing is of no consequence to the determination whether reasonable suspicion existed
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶23.

	1.52236  Officer's inchoate and unparticularized suspicion will not give rise to reasonable suspicion
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶23.


	1.5224  Reliance on "collective information" or "collective knowledge" possessed by law enforcement officers or agency
	1.52241  In general
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶11-17.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶13.
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶13-16.
	 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 617 N.W.2d 210, 2000 Term WCA-41, at ¶17.
	 For cases dealing generally with this subject, see sec. 1.1427.

	1.52242  Mere knowledge of suspicion of other officers, without showing of basis for that suspicion, in not sort of information courts may consider in determining whether reasonable suspicion exists
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶11-17.

	1.52243  Use of collective information to negate reasonable suspicion
	 For cases dealing with this subject, see sec. 1.52229.


	1.5225  Reliance on information from third parties
	1.52251  In general
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶16-38.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶12-19.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶10.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶9-14.

	1.52252  Anonymous tip
	 For cases dealing with this subject, see sec. 1.5226.

	1.52253  Where information relates to very dangerous activity (e.g., drunk driving)
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶35-36.

	1.52254  Named or known citizen informant
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶12-19.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶9-14.

	1.52255  Confidential informant
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶12.


	1.5226  Reliance on "anonymous tip"
	1.52261  In general
	 Florida v. J.L., 120 S. Ct. 1375 (2000): 1999 Term, p. 1-27, sec. 1.52232.
	 Alabama v. White, 110 S. Ct. 2412 (1990): 1989 Term, p. 1-18, sec. 1.5212.
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶16-38.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶19-47.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶17-19.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶12.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶1-25.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶5-14.
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶6.
	 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 892 (Ct. App. 1997): 1997 Term, p. 1-32, sec. 1.5224.
	 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 (Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212.
	 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. App. 1991): 1991 Term, p. 1-8, sec. 1.5211.
	 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 (Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692.
	 For cases dealing with the sufficiency of information supplied by an anonymous informant to establish probable cause, see sec. 1.3346.
	 For cases dealing with reliance on an anonymous tip to provide reasonable suspicion justifying a frisk, see sec. 1.52622.

	1.52262  Where tip relates to very dangerous activity (e.g., drunk driving)
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶35-36.

	1.52263  Anonymous tip that person is carrying gun is not, without more, sufficient to justify officer's stop and frisk of that person
	 Florida v. J.L., 120 S. Ct. 1375 (2000): 1999 Term, p. 1-27, sec. 1.52232.
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶27-29.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶19.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶11-12, 18.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶9.
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶6.

	1.52264  Information from informant who gives name, but cannot otherwise be identified (e.g., because information comes in telephone call made from payphone) is not functional equivalent of anonymous tip
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶6-11.

	1.52265  Face-to-face anonymous tip is inherently more reliable than anonymous telephone tip
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶18.

	1.52266  Fact that tipster jeopardized anonymity or risked identification by manner in which tip reported increases reliability of tip
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶18.


	1.5227  Statutory authorization for investigative stop
	1.52271  In general
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶11.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶20.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶40.
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶14.
	 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 (1996): 1996 Term, p. 1-19, sec. 1.5251.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶13.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶9.
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶7.
	 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 617 N.W.2d 210, 2000 Term WCA-41, at ¶10.
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221.
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.
	 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 (Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5214.
	 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 (Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241.

	1.52272  Interpretation of scope of statutory authorization
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52241.
	 State v. Anderson, 155 Wis. 2d 77, 454 N.W.2d 763 (1990): 1989 Term, p. 1-20, sec. 1.5221.
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.

	1.52273  Requirement that detention be conducted in "vicinity" where person stopped
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.

	1.52274  Authorization to stop in "public place"
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.

	1.52275  Fact that sec. 968.24 does not authorize particular action in connection with stop does not mean that action is prohibited
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.


	1.5228  Other matters
	1.52281  Stop of person found in place for which search warrant has been issued
	 For cases dealing with the right of the police to detain a person found in a place for which a search warrant has been issued, see sec. 1.5941.

	1.52282  Stop permitted even though suspicious activity could constitute either a civil forfeiture or a crime
	 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. App. 1991): 1991 Term, p. 1-8, sec. 1.5211.

	1.52283  Stop permitted even though suspicious activity constitutes only a civil infraction (e.g., non-criminal traffic violation)
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶13.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶10-13.
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.

	1.52284  Stop of person traveling in automobile
	 For cases dealing with this subject, see sec. 1.53.

	1.52285  When officer does not act upon suspicion that warrants further investigation, but on observation of violation being committed in his presence, the question presented is whether the officer has probable cause to believe that a law has been broken
	 State v. Longcore, 2000 WI 23, 233 Wis. 2d 278, 607 N.W.2d 620: 1999 Term, p. 11-19, sec. 11.8931.
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141.

	1.52286  Propriety of stop to obtain information as part of legitimate investigative function even though person stopped not suspected of unlawful activity
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221.

	1.52287  Supreme Court refuses to recognize "firearm exception," under which tip alleging illegal gun would justify stop and frisk even if accusation does not provide reasonable suspicion justifying stop and frisk
	 Florida v. J.L., 120 S. Ct. 1375 (2000): 1999 Term, p. 1-27, sec. 1.52232.


	1.5229  Other matters (cont'd)
	1.52291  Stop permitted based on reasonable suspicion that person is violating non-criminal traffic law
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.

	1.52292  Temporary investigatory stops authorized in public places, not in homes or hotel rooms
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶13.

	1.52293  Stop only permitted in public place; reasonable suspicion justifying stop does not justify entry into home, hotel room, and other like places, to make stop
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶14-15.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶13.

	1.52294  Appellate review of determination whether reasonable suspicion exists
	1.52295  Reliance on "wanted flyer" issued by different police department
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 For cases dealing with reliance on a "wanted flyer" issued by a different police department to determine whether probable cause exists, see sec. 1.352.

	1.52296  Reliance on "drug courier profile" or "drug trafficker profile"
	 For cases dealing with this subject, see sec. 1.5232.

	1.52297  Reliance on "anonymous tip"
	 For cases dealing with this subject, see sec. 1.5226.

	1.52298  Stop permitted for investigation of past criminal activity: in general
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶9-11.
	 For cases dealing with the proposition that the "reasonable suspicion" standard includes completed crime as well as imminent or ongoing crime, see sec. 1.52222.

	1.52299  Stop permitted for investigation of past criminal activity: but more than reasonable suspicion may be necessary to render stop reasonable
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶9-15.



	1.523  Factors that may, or may not, give rise to, or support or undermine finding of, reasonable suspicion justifying stop
	1.5231  Flight
	 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 Term, p. 1-27, sec. 1.5231.
	 California v. Hodari D., 111 S. Ct. 1547 (1991): 1990 Term, p. 1-25, sec. 1.5231.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶75.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶42.
	 State v. Anderson, 155 Wis. 2d 77, 454 N.W.2d 763 (1990): 1989 Term, p. 1-20, sec. 1.5221.
	 State v. Jackson, 147 Wis. 2d 824, 434 N.W.2d 386 (1989): 1988 Term, p. 1-18, sec. 1.7263.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶14.
	 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 619 N.W.2d 279, 2000 Term WCA-83, at ¶13-16.
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.52394.

	1.5232  Drug dealers and weapons go hand in hand
	1.52321  In general
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶47, 52-54.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶31.
	 For cases dealing with this factor in determining whether there is reasonable suspicion justifying frisk, see sec. 1.52636.

	1.52322  Suspicion of drug activity is not, by itself, generally a sufficient indicator of dangerousness to justify handcuffing during stop
	 For cases dealing with this subject, see sec. 1.52553.


	1.5233  Stop occurred in high-crime area
	1.52331  In general
	 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 Term, p. 1-27, sec. 1.5231.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶42.
	 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 (1995): 1995 Term, p. 1-18, sec. 1.5241.

	1.52332  Stop in high crime area known for gang, drug and weapons activity combined with odor of marijuana emanating from vehicle in which defendant is passenger
	 For cases dealing with this subject, see sec. 1.52368.


	1.5234  Nervousness and/or evasiveness of person stopped
	1.52341  In general
	 Illinois v. Wardlow, 120 S. Ct. 673 (2000): 1999 Term, p. 1-27, sec. 1.5231.
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶8.
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.

	1.52342  Flight
	 For cases dealing with this subject, see sec. 1.5231.


	1.5235  Factors giving rise to reasonable suspicion that person was engaged in drunk driving
	1.52351  In general
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶23-27.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶14-37.
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52241.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶9-14.
	 For cases dealing with when reasonable suspicion necessary to justify stop of automobile for drunk driving exists, see sec. 37.2131.

	1.52352  Layperson's assessment that another person was drunk
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶13.

	1.52353  Failure to see driver actually driving vehicle is not fatal to existence of reasonable suspicion
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶12.

	1.52354  No bright-line rule that weaving within single lane may alone give rise to reasonable suspicion
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶24.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶14-21, 26.

	1.52355  No bright-line rule that weaving within single lane must be erratic, unsafe, or illegal to give rise to reasonable suspicion
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶22-26.

	1.52356  Fact that defendant's companions were drinking
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶36.

	1.52357  Defendant was driving with three-quarters of vehicle left of center of road; vehicle moved back into proper lane but almost hit curb; and vehicle then faded back towards middle of road and nearly struck median
	 For cases dealing with this subject, see sec. 1.52461.


	1.5236  Other factors
	1.52361  Absence of license plates from automobile
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶45.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-38, sec. 1.5236.
	 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 892 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5234.

	1.52362  Fact that vehicle bore "license applied for" sign, instead of license plates
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶11.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶7.
	 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 (Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221.

	1.52363  Fact that vehicle bore temporary license sticker, which officer did not see, instead of plates
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶7-9.

	1.52364  Dangerousness of suspected criminal activity
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.

	1.52365  Knowledge of person's prior criminal record
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶17.
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.

	1.52366  Observation of gang insignia on person
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.

	1.52367  Fact that person was coming from city known for drug trafficking
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.

	1.52368  Stop in high crime area known for gang, drug and weapons activity combined with odor of marijuana emanating from vehicle in which defendant is passenger
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.

	1.52369  Unusual, but not illegal, operation of vehicle (e.g., longer than normal pause at stop sign, slow driving, etc.)
	 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 619 N.W.2d 279, 2000 Term WCA-83, at ¶13-23.


	1.5237  Other factors (cont'd)
	1.52371  Presence in area known for drug trafficking
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.
	 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 (Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222.
	 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241.

	1.52372  Being in company of person upon whom reasonable suspicion has focused
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.

	1.52373  Automobile weaving within its lane, varying speed from too fast to too slow, and "tailgating"
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶1-38.

	1.52374  Person in vehicle reaching behind passenger's seat upon police arrival
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶43-44, 47.

	1.52375  Fact that person providing information gave his or her name
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶13.
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶9.

	1.52376  Fact that other officers suspect defendant of crime, without showing of factual basis for that suspicion
	 For cases dealing with this subject, see sec. 1.52242.

	1.52377  Observation of tinted windows on vehicle that officer believes violates Wisconsin Administrative Code provision relating to tinted windows
	 For cases dealing with this subject, see secs. 1.52462 and 1.52463.


	1.5238  Other factors (cont'd)
	1.52381  Furtive gesture
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261.

	1.52382  Time that has elapsed between offense stopped person is suspected of committing and stop:  when lapse of short period of time supports finding of reasonable suspicion
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶17.

	1.52383  Time that has elapsed between offense stopped person is suspected of committing and stop:  when lapse of significant period of time undermines finding of reasonable suspicion
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶17.

	1.52384  Officer's belief that defendant, who was driving car, did not have driver's license
	 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶1-8.

	1.52385  Unusual number of air freshners in automobile
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶36.

	1.52386  Time of day
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶43.
	 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 (1995): 1995 Term, p. 1-18, sec. 1.5241.
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.

	1.52387  Training and experience of officers involved in investigative stop
	 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, __ N.W.2d __, at ¶5.
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.
	 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241.

	1.52388  Suspicious activity of person indicating he may be drug courier or drug trafficker; "drug courier profile" or "drug trafficker profile"
	 United States v. Sokolow, 109 S. Ct. 1581 (1989): 1988 Term, p. 1-19, sec. 1.7264.
	 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 Term, p. 28, sec. 1.652.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 Reid v. Georgia, 100 S. Ct. 2752 (1980): 1979 Term, p. 4, sec. 1.3541.
	 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241.
	 For cases dealing with the frisk of a person suspected of being a drug courier, see sec. 1.52651.
	 For cases dealing with the detention of a person suspected of being a drug courier, see sec. 1.5522.

	1.52389  Other factors
	 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 (1987): 1986 Term, p. 18, sec. 1.5264.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 17, sec. 1.5261.


	1.5239  Particular factors to be considered in related contexts
	 For cases dealing with particular factors giving rise to, or supporting finding of, probable cause for arrest, see sec. 1.315.
	 For cases dealing with particular factors giving rise to, or supporting finding of, probable cause for a search or seizure, see sec. 1.325.
	 For cases dealing with particular factors giving rise to, or supporting finding of, reasonable suspicion justifying search during investigative stop, see sec. 1.5263.


	1.524  Particular situations that do, and do not, give rise to reasonable suspicion for stop
	1.5241  In general
	 For cases dealing generally with whether reasonable suspicion exists in particular situations, see sec. 1.1424.

	1.5242  Particular situations
	1.52421  Observation by officer trained and experienced in drug transactions of person's turning away from parked car in which defendant was sitting and which person was approaching after person noticed police, followed by defendant's leaving parking lot, which was known site of drug trafficking
	 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 (Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222.

	1.52422  Observation by officer trained and experienced in drug transactions of brief meeting between two individuals in high drug-trafficking area
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.
	 State v. Young, 212 Wis. 2d 417, 569 N.W.2d 84 (Ct. App. 1997): 1997 Term, p. 1-35, sec. 1.5241.

	1.52423  Observation by officer trained and experienced in drug transactions of persons hanging around late at night in residential neighborhood known for drug dealing, briefly getting into car that stops, and then remaining in neighborhood for five to ten minutes after car leaves
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.

	1.52424  Stop at night of person who appears nervous and displays wallet with picture of mushroom on it
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.

	1.52425  Receipt of anonymous tip that unidentified individuals were dealing drugs from a vehicle parked within view of the tipster and confirmation of readily observable information offered by tipster, without independently observing any suspicious activity
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.

	1.52426  Observation of male leaving back door of house police have approached to arrest female in house, when departure from house puts male in enclosed back yard and male appeared to be concerned with police officers knocking at front door and appeared to be placing something in his jacket pocket
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221.

	1.52427  Anonymous tip that person is carrying gun, without more
	 For cases dealing with this subject, see sec. 1.52263.

	1.52428  Refusal to cooperate, including refusal to identify oneself
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶73.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.

	1.52429  Observation (1) of vehicle sufficiently similar to vehicle operated by person suspected of domestic abuse, which vehicle was being operated within few blocks of domestic abuse incident, which had occurred four days earlier, and (2) of driver of vehicle, who was of same race as suspect
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶1-17.


	1.5243  Particular situations (cont'd)
	1.52431  Unidentified motorist calling from cell phone and reporting observation of automobile weaving within its lane, varying speed from too fast to too slow, and "tailgating"
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶1-38.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶13-14.

	1.52432  Unusual, but not illegal, operation of vehicle (e.g., longer than normal pause at stop sign, slow driving, etc.)
	 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 619 N.W.2d 279, 2000 Term WCA-83, at ¶2-23.

	1.52433  Receipt of anonymous tip that unidentified individuals were dealing drugs from a vehicle parked within view of tipster, confirmation of readily observable information offered by tipster, absence of plates from vehicle, and person in vehicle reaching behind passenger's seat, without observation of any other suspicious activity
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶19-47.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶14-17.

	1.52434  Stop at night of person driving vehicle, who appears nervous, who is returning from city known for drug trafficking, and who displays wallet with mushroom on it
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶22.

	1.52435  Stop at night of vehicle in area known for drug crime, which was from Illinois and whose passengers were known for drug activity, and one of whom appeared nervous and uneasy
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶20-24.

	1.52436  Suspect's appearance, alone in a high-crime neighborhood in a huddled position with hood up over head, leaning against a store-front at time when most stores were closed and it was dark outside, and her flight from police
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶42.

	1.52437  Observation of vehicle stopped, on an angle, in left-turn lane, but in middle of intersection beyond stop line painted on roadway
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶4-7.

	1.52438  Unusual number of air fresheners in automobile, contradictory information supplied by vehicle's occupants as to destination, admission by occupant to being on probation for drug-related offenses, and nervousness of occupants
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶36-39.

	1.52439  Information from clerk of drug store (1) stating that intoxicated man had come into store to buy beer, had had his credit card declined, and had left stating he would be coming back with money and (2) supplying description of truck and license plate number, which was confirmed by officer's going to store and seeing man, walking unsteadily, get into described truck
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶1-15.


	1.5244  Particular situations (cont'd)
	1.52441  Call from pay phone, made by person who gives name and who states that he had seen two armed men, whose race and clothing is described, enter particular premises fourteen blocks from pay phone, and observation by police responding to call of two men, matching caller's descriptions, sitting in car one-half block from premises
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶1-11.

	1.52442  Stop by border patrol agent of vehicle (1) on back road used by smugglers, (2) not likely route for family outing, (3) at time of shift change, (4) with stiff driver who slowed down, (5) and children with knees unusually high, (6) who waived to agent in abnormal pattern
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.

	1.52443  When stopped automobile is displaying unauthorized license plates
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶10.

	1.52444  Appearance at door of motel room that smelled strongly of marijuana, in company of person who had rented room several hours earlier
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶44.

	1.52445  Automobile strikes child on straight road with "absolutely clear" conditions and no trees, obstructions, or parked cars on side of road
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶14.

	1.52446  Officer's acquaintance with driver for 9 to 12 years, during which officer had never known driver to have driver's license, and driver's confirmation 11 months earlier that he did not have driver's license at that time
	 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶1-8.

	1.52447  Anonymous "Crime Stoppers" tip predicting that vehicle carrying large amount of marijuana would be traveling from one named place to another named place and providing specific information about car and its occupants, and officer sees vehicle matching description and other information given by caller
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶5-14.

	1.52448  Finding defendant in front of house believed to be vacant, while investigating complaint of loitering and drug trafficking in area known for drug dealing, and knowledge that defendant has been previously arrested for drug offenses
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶2-7, 17.

	1.52449  Finding person who meets vague description of person involved in shooting, when person found 26 hours after shooting ten blocks east of shooting and person pauses for one or two seconds and avoids eye contact with police officer
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶1-16.


	1.5245  Particular situations (cont'd)
	1.52451  Car with persons sitting inside for long period of time at night in problem area
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶61-64.

	1.52452  Automobile displaying temporary plate
	 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 N.W.2d 425, at ¶1-8.

	1.52453  Anonymous tip that three black men had committed robbery, that they were walking westbound from Shopko, that they were wearing heavy winter jackets, one of which was red, and that they may be walking to Greyhound bus station, followed by officer's observation of three black men walking westbound in front of Shopko, one of whom was wearing red jacket, and officer's further observation of men entering restaurant when sound of siren from police vehicle was heard
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶1-24.

	1.52454  Named citizen informant tells police that defendant was on way to Milwaukee to pick up some Oxycotin, officer drives past defendant's house and sees defendant's car parked there, informant calls back later and says defendant had already beeen to Milwaukee and returned, but would leave that afternoon for Madison, and defendant leaves house later, gets into his vehicle, and, before he is stopped, drives route that could have taken him to Madison
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶2-4, 12-19.

	1.52455  During traffic stop, officer observes shot glass sitting on console close to driver's seat, driver appears unusually nervous, and driver rolls up windows and locks doors when he exits vehicle at officer's request
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶15.

	1.52456  Police officer observes car (1) traveling at slow speed, (2) stopping at intersection with no stop sign or traffic light, (3) turning into cross street and accelerating at high rate of speed, but within speed limit, and (4) pulling into legal parking space, where driver opens door and pours out what appears to be mixture of liquid and ice, and when officer pulls up and identifies himself, driver begins to walk away
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶15-17.

	1.52457  Police officer observes vehicle weaving across travel and parking lanes, weaving created discernable S-type pattern, vehicle was canted into parking lane, and incident took place at night
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶24.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶27-37.

	1.52458  Officer's knowledge that vehicle owner's license is revoked will support reasonable suspicion for traffic stop so long as officer remains unaware of any facts that would suggest that owner is not driving
	 For cases dealing with this subject, see sec. 37.26312.

	1.52459  Following anonymous tip that drug dealing and drug loitering activities were taking place on porch of residence that landlord told tipster was vacant in high-crime area, officers approach woman and two men on porch, who admit they do not live there and offer no explanation for their presence, and smokeable form of marijuana is observed on porch
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶13-26.


	1.5246  Particular situations (cont'd)
	1.52461  Defendant was driving with three-quarters of vehicle left of center of road; vehicle moved back into proper lane but almost hit curb; and vehicle then faded back towards middle of road and nearly struck median
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶22-27.

	1.52462  Observation of tinted windows: in general
	 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, __ N.W.2d __, at ¶1-14.

	1.52463  Observation of tinted windows: when city police officer believes tinting violates city ordinance adopting Wisconsin Administrative Code provision relating to tinted windows
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶12-23.



	1.525  Scope and intensity of detention
	1.5251  General principles for determining permissible scope and intensity of detention
	1.52511  In general
	 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. Ct. 2451 (2004).
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶29-47.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶20.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶26.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶62-87.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶26-33.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶15-18.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶9-15.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶11-18.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶11-12.
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.
	 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 (Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185.

	1.52512  Seizure that is lawful at its inception can violate Fourth Amendment if its manner of execution unreasonably infringes interest protected by Fourth Amendment
	 For cases dealing with this subject, see sec. 1.9698.

	1.52513  Not only stop itself, but also its duration and scope, must be reasonable
	 For cases dealing with this subject, see sec. 1.52991.

	1.52514  When temporary detention is justified at inception, court examines circumstances to determine whether investigative means used during continued seizure are least intrusive reasonably available and whether detention lasted no longer than necessary
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶27.


	1.5252  Right to restrain suspect who attempts to leave
	1.52521  In general
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶21.

	1.52522  Officer's need to identify himself and to order suspect to stop in order to trigger right to restrain suspect who attempts to leave
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶21.

	1.52523  Does officer have right to pursue fleeing suspect into home?
	 For cases dealing with this subject, see sec. 1.6242.


	1.5253  Permissible length
	1.52531  In general
	 United States v. Montoya de Hernandez, 105 S. Ct. 3304 (1985): 1984 Term, p. 7, sec. 1.3729.
	 United States v. Sharpe, 105 S. Ct. 1568 (1985): 1984 Term, p. 20, sec. 1.5264.
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 10, sec. 1.3723.
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 19, sec. 1.5262.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 Term, p. 4, sec. 1.3623.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶25-47.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶21.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶45-46.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶75-87.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶44.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 3, sec. 1.3622.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶27-29.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶15-18.
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.
	 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 (Ct. App. 1990): 1990 Term, p. 1-26, sec. 1.5243.

	1.52532  When probable cause to arrest develops during legitimate period of detention (e.g., as a result of a consensual search during that period) continued detention cannot affect lawfulness of that period of detention because continued detention is justified as arrest based on probable cause
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶15.

	1.52533  Extended detention of driver involved in accident while officer attends to victim and investigates accident scene
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶15-18.

	1.52534  Extension of detention to pursue investigation of other criminal activity with respect to which reasonable suspicion arises after initial stop
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶45-46.

	1.52535  Person stopped for routine traffic violation may be detained only for so long as necessary to complete investigation of violation
	 For cases dealing with this subject, see sec. 1.53396.

	1.52536  Extension of duration of stop for traffic or other non-drug violation to permit dog sniff
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶25-47.


	1.5254  Extent of questioning permitted
	1.52541  In general
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 10, sec. 1.3723.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶19.
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶9-12.
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.
	 For cases dealing with the detained person's right not to respond to questions, see sec. 1.5296.

	1.52542  Officer may make inquiries to obtain information confirming or dispelling officer's suspicions concerning weapons and other dangerous articles
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶19.


	1.5255  Use of physical force, handcuffs, and weapons
	1.52551  Use of physical force
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Goyer, 157 Wis. 2d 532, 460 N.W.2d 424 (Ct. App. 1990): 1990 Term, p. 1-25, sec. 1.5241.

	1.52552  Use of handcuffs: in general
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶64.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶26-33.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶17-18.

	1.52553  Use of handcuffs: suspicion of drug activity is not, by itself, generally a sufficient indicator of dangerousness to justify handcuffing
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶31.

	1.52554  Drawing of weapons
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶25.


	1.5256  Transferring or moving suspect to another place
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 Term, p. 4, sec. 1.3623.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶25.
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.
	 For cases dealing with the detention of a person at a police station, see sec. 1.57.

	1.5257  Activity related to securing identification of person stopped
	1.52571  Right to require production of identification
	 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. Ct. 2451 (2004).
	 Kolender v. Lawson, 103 S. Ct. 1855 (1983): 1982 Term, p. 28, sec. 1.8611.
	 Brown v. Texas, 99 S. Ct. 2637 (1979): 1978 Term, p. 3, sec. 1.3431.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 9, sec. 1.5263.
	 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 617 N.W.2d 210, 2000 Term WCA-41, at ¶10-19.
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541.
	 For cases dealing with an officer's right to frisk the suspect to determine if he has identification on him, see sec. 1.52712.
	 For cases dealing generally with the right to require production of identification, see sec. 1.95186.

	1.52572  Right to require suspect to identify himself
	 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. Ct. 2451 (2004).
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶74.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35-2, sec. 35.4312.
	 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 617 N.W.2d 210, 2000 Term WCA-41, at ¶10.

	1.52573  Asking passenger in stopped vehicle to identify himself
	 For cases dealing with this subject, see sec. 1.5393.

	1.52574  Asking driver of stopped vehicle to identify himself and/or produce driver's license or other identification
	 For cases dealing with this subject, see sec. 1.5394.

	1.52575  Request for driver's license or other identification from driver of stopped vehicle after reasonable suspicion that justified stop is dispelled (e.g., after officer concludes that stopped person is not person sought) does not transform lawful stop into unlawful seizure
	 For cases dealing with this subject, see sec. 1.53942.

	1.52576  Suspect can be arrested and prosecuted for refusal to identify himself or herself
	 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. Ct. 2451 (2004).

	1.52577  Constitutionality of "stop and identify" statutes, i.e., statutes that require stopped person to identify himself or herself
	 For cases dealing with this subject, see sec. 35.7911.


	1.5258  May lawfully stopped person be asked questions relating to, or asked to consent to a search whose object is to uncover evidence of, criminal or other activity that was not cause of initial stop?
	1.52581  In general
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶41, 45.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶1-47.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶19.
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶23-27.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶14-19, 24.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.
	 For cases dealing with this subject insofar as requests for consent to search are concerned, see sec. 1.2215.

	1.52582  Is asking for consent to search after seizure terminated permissible?
	 For cases dealing with this subject, see sec. 1.22152.
	 For cases dealing generally with the extent of police questioning permitted when a person is subjected to a temporary investigative stop, see sec. 1.5254.

	1.52583  In case of traffic stop, seizure becomes unlawful after traffic stop is concluded if stopped person remains seized after  stop concluded and, therefore, any consent given after stop concluded, but while person remains seized, is invalid
	 For cases dealing with this subject, see sec. 1.22154.


	1.5259  Other matters
	1.52591  Display of detained suspect to witness for identification
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 1-12, sec. 1.3171.

	1.52592  When lawfully stopped driver of vehicle, who is asked to consent to search of vehicle for evidence unrelated to cause of initial stop (e.g., drugs), refuses to give such consent, any further detention unrelated to cause of initial stop is impermissible
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶46.
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶24.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶14-24.

	1.52593  Requesting detained person to undergo, or subjecting him or her to, field sobriety test
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶21.
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.

	1.52594  Giving Miranda warnings
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶18.

	1.52595  Propriety of officer's pursuit of fleeing suspect into home
	 For cases dealing with this subject, see sec. 1.6242.

	1.52596  Requiring suspect to drop object believed to be weapon and seizing dropped object
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶22-23.



	1.526  When protective search or "pat-down" (hereinafter "frisk") permitted
	1.5261  General principles
	1.52611  In general
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶22.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶21.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶21-48.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶55.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶9-10.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶48-55.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶24-49.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶10, 12.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶16.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶6.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶27-35.
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶8.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶11.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶9-12.
	 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 515, 707 N.W.2d 881, at ¶10.
	 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.

	1.52612  Reasonable suspicion required
	 Florida v. J.L., 120 S. Ct. 1375 (2000): 1999 Term, p. 1-27, sec. 1.52232.
	 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, p. 1-42, sec. 1.5333.
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-22, sec. 1.5241.
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 3, sec. 1.3713.
	 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 Term, p. 19, sec. 1.5263.
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 9, sec. 1.3731.
	 Ybarra v. Illinois, 100 S. Ct. 338 (1979): 1979 Term, p. 5, sec. 1.3542.
	 Pennsylvania v. Mimms, 98 S. Ct. 330 (1977): 1977 Term, p. 5, sec. 1.53.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶21.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶21-26.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶55.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶9-10.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶45.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶47-50.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 (1995): 1995 Term, p. 1-18, sec. 1.5241.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 17, sec. 1.5261.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 5, sec. 1.3542.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶10, 12.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶6.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶27.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶11.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶9-12.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶10, 22-31.
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶6.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶13.
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 1-25, sec. 1.5221.
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 State v. Guy, 165 Wis. 2d 333, 477 N.W.2d 349 (Ct. App. 1991): 1991 Term, p. 1-14, sec. 1.6911.
	 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261.
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 8, sec. 1.54.

	1.52613  No need for probable cause
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 3, sec. 1.3713.
	 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 Term, p. 3, sec. 1.3431.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶6.

	1.52614  No need for warrant
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 3, sec. 1.3713.
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 8, sec. 1.54.

	1.52615  Officer's subjective belief that his safety or that of others was in danger is not prerequisite to conducting protective search for weapons
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶47.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶4, 23-30.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶34.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶16.

	1.52616  Officer's subjective belief that his safety or that of others was in danger may be testified to and considered by court in determining whether, as objective matter, safety was threatened
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶47.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶17, 21.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶34.

	1.52617  Stop during which frisk is conducted must be lawful (i.e,, police must have constitutional grounds for stop); stop must be reasonable, etc.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶10.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶11.

	1.52618  Reasonable suspicion must relate to need to protect officer; frisk cannot be justified by need to prevent disappearance or destruction of evidence
	 For cases dealing with this subject, see sec. 1.52628.


	1.5262  Determining whether "reasonable suspicion" that will justify frisk exists
	1.52621  What constitutes "reasonable suspicion" that will justify frisk
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶21-22.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶21-48.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶9-10.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶47-50.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶48-55.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶10-12.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶6.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶27-35.
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶8.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶12.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶22-31.
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶6.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶13.
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.

	1.52622  Reliance on anonymous tip
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶27-28.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶22-31.
	 For cases dealing with reliance on an anonymous tip to provide reasonable suspicion justifying a stop, see sec. 1.5226.

	1.52623  Must be determined by applying objective test
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶22, 47.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶21, 44.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶10.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶11.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶28.
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶8.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶12.

	1.52624  In determining whether reasonable suspicion exists, court may look to any fact in record so long as it was known to officer at time of frisk
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶22, 48.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶10.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶28.
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶8.

	1.52625  Officer's subjective belief that his safety or that of others was in danger is not prerequisite to finding of reasonable suspicion
	 For cases dealing with this subject, see sec. 1.52615.

	1.52626  Reasonable suspicion not automatically present because person fails to comply with officer's order to keep his hands out of pockets that could be concealing weapon
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶5, 40-50.

	1.52627  Must be determined on case-by-case basis, evaluating totality of circumstances
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶22-23.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶22.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶11.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶6, 7.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶12.

	1.52628  Reasonable suspicion must relate to need to protect officer; frisk cannot be justified by need to prevent disappearance or destruction of evidence
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶26, 37.

	1.52629  Reasonable suspicion justifying frisk is not automatically present because person frisked is suspected of drug dealing
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶29.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶53-54.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶30.
	 For cases recognizing that the fact that drug dealers and weapons go hand in hand is a proper factor to consider in determining whether reasonable suspicion justifying a frisk exists, see sec. 1.52646.


	1.5263  Determining whether "reasonable suspicion" that will justify frisk exists (cont'd)
	1.52631  Furtive gesture in automobile (e.g., leaning down suggesting concealment or acquisition of weapon) cannot alone give rise to reasonable suspicion justifying frisk
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶34.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶34-48.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶35-36.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶13-16.

	1.52632  Evidence that subject of investigative stop is engaged in criminal activity is not always necessary to justify frisk
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶39.

	1.52633  Single factor, if sufficiently compelling, may give rise to reasonable suspicion justifying frisk
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶35.

	1.52634  Officer's subjective experience is not proper focus of analysis
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶44.

	1.52635  Post-frisk occurrences cannot establish reasonable suspicion for frisk
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶46-47.

	1.52636  Officer's subjective belief that his safety or that of others was in danger may be testified to and considered by court in determining whether, as objective matter, safety was threatened
	 For cases dealing with this subject, see sec. 1.52616.

	1.52637  Impact of temporal relationship between making of stop and conducting of frisk:  time when frisk conducted—at inception of officer's contact with stopped individual, rather than at conclusion of stop—appears to be important factor is assessing that frisk was permissible, i.e., that reasonable suspicion existed
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶16.

	1.52638  Impact of temporal relationship between making of stop or observing of suspicious behavior, and conducting of frisk:  fact that significant amount of time elapses after making of stop and/or observing of suspicious behavior before frisk is conducted does not necessarily obviate existence of reasonable suspicion that will justify frisk
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶27-36, 56-58.


	1.5264  Factors that may be considered in determining whether reasonable suspicion justifying frisk exists
	1.52641  In general
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶39.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶1-72.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶7.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶16.
	 For cases dealing with factors giving rise to reasonable suspicion justifying stop, which also may be relevant in determining whether there is reasonable suspicion justifying frisk, see sec. 1.523.

	1.52642  Fact that stop occurred in high-crime area
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶62-67.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶49.
	 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 (1995): 1995 Term, p. 1-18, sec. 1.5241.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶37.
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶10, 15.

	1.52643  Excessive or unusual nervousness on part of person stopped
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶37-40.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶30-31.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶54-57.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 (1995): 1995 Term, p. 1-18, sec. 1.5241.

	1.52644  Time of stop (e.g., at night)
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶58-61.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶49.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 (1995): 1995 Term, p. 1-18, sec. 1.5241.

	1.52645  Smell of intoxicants and/or illegal drugs
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶30-31.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.

	1.52646  Drug dealers and weapons go hand in hand: link between dangerous weapons and drug trade
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶29.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶47, 52-54.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶30.
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶7.
	 For cases holding that reasonable suspicion justifying frisk is not automatically present because person frisked is suspected of drug dealing, see sec. 1.52629.

	1.52647  Fact that person in automobile has hand behind passenger seat
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶51-55.

	1.52648  Officer's intent to place detainee in police car
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶50.
	 For cases dealing with the issue whether the police may always frisk an individual whenever they intend to place him into a police vehicle, see sec. 1.7792.

	1.52649  Related matter: Factors giving rise to reasonable suspicion justifying stop during which frisk occurs
	 For cases dealing with this subject, see sec. 1.523.


	1.5265  Factors that may be considered in determining whether reasonable suspicion justifying frisk exists (cont'd)
	1.52651  Individual's reaching into pockets:  in general
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶10.

	1.52652  Individual's reaching into pockets: after officer's direction to keep hands in officer's sight or out of pockets; individual's putting hands in pocket despite officer's direction not to
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶41-44.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶5, 40-50.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶10.

	1.52653  Fact that individual is wearing fluffy coat in which weapon could be secreted
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶51-53.

	1.52654  Officer's belief, or lack of it, that his safety or that of others was in danger
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶45-49.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶32.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶4, 19-39.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶37.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶17.

	1.52655  Place of stop (e.g., isolated area)
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶58, 61.
	 For cases dealing with the fact that the stop occurred in a high-crime area, see sec. 1.52632.

	1.52656  Unexplained reaching movement or suspicious or "furtive" gesture
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶26-36.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶24-43.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶17, 21.
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶11, 15.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶16-18.

	1.52657  Delay in stopping vehicle in response to officer's activation of emergency lights
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶11, 15.

	1.52658  Type of crime under investigation when stop made (e.g., fact that crime being investigated was burglary, which is type of crime that commonly involves weapon)
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶8.

	1.52659  Individual's possession of, and initial reluctance to produce, weapon or weapons
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶9.


	1.5266  Factors that may be considered in determining whether reasonable suspicion justifying frisk exists (cont'd)
	1.52661  Stopped person's failure to explain furtive gesture when asked to
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶19.

	1.52662  Fact that officer had had experience in discovering weapons under similar circumstances
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶37.


	1.5267  Of particular persons
	1.52671  Of person suspected of being drug courier or dealer
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 For cases dealing with the stop of a person suspected of being a drug courier, see sec. 1.5232.

	1.52672  Of person found in place for which search warrant has been issued: in general
	 For cases dealing generally with the right of the police to search a person found in a place for which a search warrant has been issued, see sec. 1.6921.

	1.52673  Of person found in place for which search warrant has been issued: when warrant authorizes search for drugs and drug-related items
	 For cases dealing with this subject, see sec. 1.69212.

	1.52674  Of person admitted by police to place for which search warrant has been issued: in general
	 For cases dealing with this subject, see sec. 1.69221.

	1.52675  Of person admitted by police to place for which search warrant has been issued: when warrant authorizes search for drugs and drug-related items
	 For cases dealing with this subject, see sec. 1.69222.

	1.52676  Of person in company of individual stop for temporary questioning
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-26, sec. 1.5221.


	1.5268  Statutory authorization for frisk
	1.52681  In general
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶22.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶22.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶47.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶49-50.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶13.

	1.52682  Interpretation of scope of statutory authorization
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶22.
	 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 (1988): 1987 Term, p. 1-17, sec. 1.7262.

	1.52683  Extends to protective searches of vehicles
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶22.


	1.5269  Other matters
	1.52691  Propriety of considering statements covered by testimonial privilege in determining whether reasonable suspicion justifying frisk exists
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.

	1.52692  Imputing collective knowledge of police force to officer conducting frisk
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.

	1.52693  Propriety of considering collective information possessed by police force in determining whether officer has justification for frisk
	 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 617 N.W.2d 210, 2000 Term WCA-41, at ¶17.

	1.52694  Arizona v. Gant, which deals with searches incident to arrest, does not govern protective search during investigative stop
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶44-45.

	1.52695  Fact that officer has handcuffed defendant does not deprive officer of right to conduct frisk
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.

	1.52696  Test of justification for frisk is objective one; thus, fact that officer did not subjectively rely on particular factor does not mean appellate court may not consider that factor in determining whether sufficient justification for frisk existed
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶33.

	1.52697  Frisk not limited to stops made in public places; may be undertaken in private residence or hotel room
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶24-26.

	1.52698  Fact that officer intends to place individual into squad car for transportation to another location does not, in itself, justify frisk
	 For cases dealing with this subject, see sec. 1.7792.

	1.52699  Propriety of frisk of passenger in stopped vehicle
	 For cases dealing with this subject, see sec. 1.53352.



	1.527  Particular situations that do, and do not, give rise to reasonable suspicion for frisk
	1.5271  Particular situations
	1.52711  Anonymous tip that persons selling controlled substances, which was partially corroborated, and person's reaching toward pocket upon seeing officers
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶22-31.

	1.52712  Passenger ordered out of stopped vehicle fails to comply with order to keep hands out of pockets and is wearing fluffy coat that could conceal weapon
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶32-33.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶68-72.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶21.

	1.52713  Driver of legitimately stopped car leans forward in car and falls down when officer conducts pat down of driver's person outside of car
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶1-48.
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶9.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶1-19.

	1.52714  Receipt of anonymous tip that unidentified individuals were dealing drugs from a vehicle parked within view of tipster, confirmation of readily observable information offered by tipster, absence of plates from vehicle, person in vehicle reaching behind passenger's seat, without observation of any other suspicious activity, and officers in particularly vulnerable position vis-à-vis the suspects
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶27-29.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶48-55.

	1.52715  Person behaves erratically (he fails to pull over in timely manner when officer attempts to stop him; he exist vehicle immediately after stop and walks away; he is unusually nervous), person smells of both drugs and alcohol. and stop is made in poorly lit conditions
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶30-31.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.

	1.52716  Driver is stopped in high-crime area for traffic violation, driver delays pulling over after officer activates emergency lights, officer observes furtive movements, and items normally found in glove compartment are found on vehicle's seat
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶1-17.

	1.52717  Following anonymous tip that drug dealing and drug loitering activities were taking place on porch of residence that landlord told tipster was vacant in high-crime area, officers approach woman and two men on porch, who admit they do not live there and offer no explanation for their presence, and smokeable form of marijuana is observed on porch
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶27-35.

	1.52718  After conducting routine traffic stop, officer detects odor of marijuana and searches passenger in vehicle
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶33.

	1.52719  Officer conducting traffic stop observes driver reaching to passenger side of vehicle, after stop person appears to be excessively nervous, person repeatedly puts hands in pocket despite officer's direction not to, and officer testifies he was concerned about his safety
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶19-59.


	1.5272  Particular situations
	1.52721  Person is stoppped as part of burglary investigation, keeps putting his hands in pockets, and eventually but reluctantly produces two knives in his possession
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶2-11.

	1.52722  Furtive gesture in automobile (e.g., leaning down suggesting concealment or acquisition of weapon) alone without other factor or factors suggesting person is armed
	 For cases dealing with this subject, see sec. 1.52631.

	1.52723  Traffic stop in poorly lit, deserted area where gunfire frequently heard at night, requested backup had not yet arrived, observation of furtive movements that officers, based on their experience, believed suggested that person might be armed, and person's failure to explain movements
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶17-21.

	1.52724  Driver of automobile repeats furtive movement indicating attempt to conceal something, driver is given change to explain what he was attempting to conceal and gives apparently disingenuous response, stop of automobile was in high-crime area, officer had experience recovering gun under similar circumstances and was genuinely concerned for his safety
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶24-49.



	1.528  Manner, scope, and intensity of protective search (frisk)
	1.5281  In general
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶29.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶36.

	1.5282  Of stopped person
	1.52821  In general
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 9, secs. 1.5262 and 1.5263.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶36, 38.
	 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 515, 707 N.W.2d 881, at ¶1-19.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 18, sec. 1.5261.

	1.52822  Right to frisk stopped person for identification
	 State v. Black, 2000 WI App 175, 238 Wis. 2d 203, 617 N.W.2d 210, 2000 Term WCA-41, at ¶9-19.
	 For cases dealing with officer's right to require suspect to identify himself, see sec. 1.52572.
	 For cases dealing with officer's right to require production of identification, see sec. 1.52571.

	1.52823  Right to tug on belt loops and give waistband a few shakes
	 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 515, 707 N.W.2d 881, at ¶1-19.


	1.5283  Of stopped person's automobile
	1.52831  In general
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, p. 1-42, sec. 1.5333.
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5252.
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-22, sec. 1.5252.
	 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 Term, p. 19, sec. 1.5263.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶24.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶50.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Moretto, 144 Wis. 2d 171, 423 N.W.2d 841 (1988): 1987 Term, p. 1-17, sec. 1.7262.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶24-49.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶15-16.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶36.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶13.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.

	1.52832  Trunks and other compartments of automobile
	 For cases dealing generally with the search of trunks and other compartments of an automobile, see sec. 1.6684.

	1.52833  Luggage and other containers found in automobile
	 For cases dealing generally with the search of luggage and other containers found in an automobile, see sec. 1.6685.

	1.52834  Under state law
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶14.

	1.52835  Arizona v. Gant, which deals with searches of vehicles incident to arrest, does not govern protective search of vehicle during investigative stop
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶44-45.


	1.5284  Of area surrounding stopped person
	1.5285  Of stopped person's purse
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶36-40.

	1.5286  Seizure of items found in search (frisk)
	1.52861  In general
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 10, sec. 1.5264.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶12-20.
	 State v. Allen, 226 Wis. 2d 66, 593 N.W.2d 504 (Ct. App. 1999): 1998 Term, p. 1-42, sec. 1.5281.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 For cases dealing with the plain view doctrine, see sec. 1.68.
	 For cases dealing generally with the right to retain items found in a search, see sec. 1.9532.

	1.52862  Right to seize contraband detected through officer's sense of touch
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶12-20.



	1.529  Other matters
	1.5291  Statutory authorization for stop and frisk
	 For cases dealing with this subject, see secs. 1.5227 and 1.5267.

	1.5292  Temporary detention to fingerprint suspect
	 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 Term, p. 6, sec. 1.3727.

	1.5293  Temporary investigative stop is "seizure" for purposes of fourth amendment
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶39.
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52241.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶7.
	 State v. Kassube, 2003 WI App 64, 260 Wis. 2d 876, 659 N.W.2d 499, 2002 Term WCA-301, at ¶5.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶9.

	1.5294  Frisk is a "search" for purposes of fourth amendment
	 State v. Morgan, 197 Wis. 2d 200, 539 N.W.2d 887 (1995): 1995 Term, p. 1-18, sec. 1.5241.
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶6.

	1.5295  Officer's request that stopped driver perform field sobriety tests does not convert traffic stop into arrest requiring probable cause
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.

	1.5296  Detained person has right not to respond to questions
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.

	1.5297  Propriety of officer's pursuit into home of fleeing suspect whom officers are attempting to subject to investigative stop
	 For cases dealing with this subject, see sec. 1.6242.

	1.5298  Officer not required to inform lawfully seized person that he or she is free to leave after conclusion of lawful stop
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶14.
	 For cases dealing with the rule that a lawfully seized person (e.g., driver stopped for traffic violation) need not be advised that he is "free to go" before his consent to search may be deemed voluntary, see sec. 1.2214.

	1.5299  Other matters
	1.52991  Not only stop itself, but also its duration and scope, must be reasonable
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶27.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶9.

	1.52992  Definition of "frisk"
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶1.




	1.53  Stop And Detention Of Person Traveling In Automobile
	1.531  General principles
	1.5311  Stop of automobile and/or detention of occupants constitutes seizure
	 Brendlin v. California, 127 S. Ct. 2400 (2007).
	 Illinois v. Lidster, 124 S. Ct. 885 (2004).
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 Whren v. United States, 116 S. Ct. 1769 (1996): 1995 Term, p. 1-21, sec. 1.5311.
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶11.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶29.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶24.
	 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 (1996): 1996 Term, p. 1-1, sec. 1.1212.
	 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 (1987): 1987 Term, p. 1-6, sec. 1.2141.
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶6.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶6.
	 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 (Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.
	 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 (Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221.
	 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 411 (Ct. App. 1987): 1987 Term, p. 1-3, sec. 1.153.

	1.5312  Does stop of automobile constitute seizure of passenger riding in automobile?
	1.53121  Wisconsin Supreme Court's answer: not necessarily
	 State v. Howard, 176 Wis. 2d 921, 501 N.W.2d 9 (1993): 1992 Term, p. 1-2, sec. 1.1212.

	1.53122  United States Supreme Court's answer: yes
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 Brendlin v. California, 127 S. Ct. 2400 (2007).


	1.5313  Temporary detention of motorist upon probable cause to believe he has violated traffic laws permissible, even if reasonable officer would not have stopped the motorist absent some additional law enforcement objective
	 For cases dealing with this subject, see sec. 1.5335.

	1.5314  Determining permissibility of stop; when stop permitted
	 Illinois v. Lidster, 124 S. Ct. 885 (2004).
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶11.
	 Because the principles for determining the permissibility of a stop and detention of a person traveling in an automobile are the same as those generally governing the permissibility of an investigative stop, the user of this compilation should refer to the following section for those principles: sec. 1.52.


	1.532  Stop for investigation of, or apprehension for, crime
	1.5321  In general
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 United States v. Sharpe, 105 S. Ct. 1568 (1985): 1984 Term, p. 20, sec. 1.5262.
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.
	 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 Term, p. 19, sec. 1.5263.
	 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 Term, p. 16, sec. 1.651.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 (1987): 1986 Term, p. 18, sec. 1.5264.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶5-14.
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶1-15.
	 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 (Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221.
	 State v. King, 175 Wis. 2d 146, 499 N.W.2d 190 (Ct. App. 1993): 1992 Term, p. 1-25, sec. 1.5212.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 17, sec. 1.5261.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261.
	 For cases dealing generally with investigative stops, see sec. 1.52.
	 For cases dealing with the "reasonable suspicion" that will justify an investigative stop, including a stop of a vehicle, see sec. 1.5222.

	1.5322  Determining permissibility of stop
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶5-14.
	 Because the principles for determining the permissibility of a stop and detention of a person traveling in an automobile for a crime are the same as those generally governing the permissibility of an investigative stop, the user of this compilation should refer to the following section for those principles: sec. 1.52.

	1.5323  Stop at roadblock or checkpoint
	1.53231  In general
	 Illinois v. Lidster, 124 S. Ct. 885 (2004).
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.

	1.53232  At checkpoint whose purpose is to detect evidence of ordinary criminal wrongdoing
	 Illinois v. Lidster, 124 S. Ct. 885 (2004).
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000).
	 For cases dealing with checkpoints set up to discover and interdict illegal narcotics, see sec. 1.5372.

	1.53233  At checkpoint whose purpose is to obtain information about recent hit-and-run that occurred at place where checkpoint set up and at time of day when checkpoint set up
	 Illinois v. Lidster, 124 S. Ct. 885 (2004).

	1.53234  At roadblock whose purpose is to apprehend fleeing criminal
	 Brower v. Inyo County, 109 S. Ct. 1378 (1989): 1988 Term, p. 1-7, sec. 1.213.


	1.5324  Removal of persons from vehicle
	1.53241  Driver
	 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 Term, p. 1-22, sec. 1.53322.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.

	1.53242  Passenger
	 Brendlin v. California, 127 S. Ct. 2400 (2007).
	 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 Term, p. 1-22, sec. 1.53322.


	1.5325  Stop based on vehicle's display of "license applied for" sign
	 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 (Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221.

	1.5326  If police possess reasonable, articulable suspicion to seize anyone in vehicle, the stop is lawful as to any other person in vehicle
	 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 (1996): 1996 Term, p. 1-1, sec. 1.1212.

	1.5327  Stop permitted for investigation of past criminal activity
	1.53271  In general
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶9-11.

	1.53272  But more than reasonable suspicion may be necessary to render stop reasonable
	 State v. Olson, 2001 WI App 284, 249 Wis. 2d 391, 639 N.W.2d 207, 2001 Term WCA-173, at ¶9-15.



	1.533  Stop for commission of traffic or other vehicle violation 
	1.5331  In general
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 Whren v. United States, 116 S. Ct. 1769 (1996): 1995 Term, p. 1-21, sec. 1.5331.
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 15, sec. 1.6333.
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶5.
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶1-28.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶35.
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶14.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶5-7.
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333.

	1.5332  Determining permissibility of stop; when stop permitted
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶11, 13, 19, 23.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶35.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶5.
	 Because the principles for determining the permissibility of a stop and detention of a person traveling in an automobile for a traffic violation are the same as those generally governing the permissibility of an investigative stop, the user of this compilation should refer to the following section for those principles: sec. 1.52.

	1.5333  Removal of persons from vehicle; requiring occupants to get out of vehicle
	1.53331  In general
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶23.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶32.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.

	1.53332  Driver
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, p. 1-42, sec. 1.5333.
	 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 Term, p. 1-22, sec. 1.53322.
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-22, sec. 1.53321.
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 15, sec. 1.6333.
	 Pennsylvania v. Mimms, 98 S. Ct. 330 (1977): 1977 Term, p. 1, sec. 1.111.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-22, sec. 1.5322.

	1.53333  Passenger
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, p. 1-42, sec. 1.5333.
	 Maryland v. Wilson, 117 S. Ct. 882 (1997): 1996 Term, p. 1-22, sec. 53322.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.
	 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261.


	1.5334  Requiring occupants to remain in vehicle
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.

	1.5335  Frisk of occupants of vehicle
	1.53351  Frisk of driver
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).

	1.53352  Frisk of passenger
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).


	1.5336  Continuing detention of person stopped for traffic violation does not become illegal seizure when officer's motivation for continuing stop is not related to the purpose of the original, constitutional stop and there are no articulable facts giving rise to suspicion of some separate illegal activity, so long as the detention is justified by the circumstances, viewed objectively
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-7, sec. 1.2213.

	1.5337  Person stopped for traffic violation may, within reasonable time after stop, be asked questions relating to, or asked to consent to a search whose object is to uncover evidence of, criminal or other activity that was not cause of initial seizure
	 For cases dealing with this subject, see sec. 1.9523.

	1.5338  Other matters
	1.53381  Defendant seized in traffic stop need not be advised that he is "free to go" before his consent to search automobile may be deemed voluntary
	 For cases dealing with this subject, see sec. 1.22294.

	1.53382  Stop based on observation of tinted windows on vehicle that officer believes violates Wisconsin Administrative Code provision relating to tinted windows
	 For cases dealing with this subject, see secs. 1.52462 and 1.52463.


	1.5339  Other matters (cont'd)
	1.53391  When reasonable suspicion exists for stop for drunk driving
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52214.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333.
	 For cases dealing with this subject, see secs. 1.5235 and 37.2131.

	1.53392  If officer has probable cause to arrest for traffic violation, but issues citation in lieu of arrest, officer has no right to conduct full search of driver or vehicle
	 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, p. 1-42, sec. 1.5333.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶9-13.
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶15-16.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.

	1.53393  Asking passenger in stopped vehicle to identify himself
	 For cases dealing with this subject, see sec. 1.5393.

	1.53394  May person stopped for traffic violation, or passenger in vehicle stopped for traffic violation, be asked questions relating to, or asked to consent to a search whose object is to uncover evidence of, criminal or other activity that was not cause of initial seizure?
	 For cases dealing with this subject, see sec. 1.9521.

	1.53395  If, during valid traffic stop, officer becomes aware of additional suspicious factors that are sufficient to give rise to articulable suspicion that person has committed or is committing offense or offenses separate and distinct from acts that prompted initial stop, stop may be extended and new investigation begun, including questioning of vehicle's occupants
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶1-47.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶13.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶19.

	1.53396  Person stopped for routine traffic violation may be detained only for so long as necessary to complete investigation of violation
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶45.

	1.53397  Officer's knowledge that vehicle owner's license is revoked will support reasonable suspicion for traffic stop so long as officer remains unaware of any facts that would suggest that owner is not driving
	 For cases dealing with this subject, see sec. 37.26312.

	1.53398  Temporary stop and detention of motorist upon probable cause or reasonable suspicion to believe he has violated traffic laws permissible, even if it was pretext for pursuing other investigative objective
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 Whren v. United States, 116 S. Ct. 1769 (1996): 1995 Term, p. 1-21, sec. 1.5332.
	 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 742 N.W.2d 923, at ¶4.

	1.53399  Authority of municipal officer to stop and inspect vehicle suspected of violating city traffic ordinance incorporating Wisconsin Administrative Code equipment provision
	 For cases dealing with this subject, see sec. 1.95122.



	1.534  Stop for check for license or compliance with vehicle regulations
	1.5341  Random stop
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 Delaware v. Prouse, 99 S. Ct. 1391 (1979): 1978 Term, p. 10, sec. 1.631.
	 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 N.W.2d 425, at ¶4.
	 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432.
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 10, sec. 1.631.

	1.5342  Stop at roadblock
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 Michigan Dept. of State Police v. Sitz, 110 S. Ct. 2481 (1990): 1989 Term, p. 1-22, sec. 1.5341.
	 United States v. Villamonte-Marquez, 103 S. Ct. 2573 (1983): 1982 Term, p. 7, sec. 1.3719.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 15, sec. 1.524.

	1.5343  Based on vehicle's display of "license applied for" sign
	 State v. Griffin, 183 Wis. 2d 327, 515 N.W.2d 535 (Ct. App. 1994): 1993 Term, p. 1-24, sec. 1.5221.

	1.5344  Based on vehicle's display of temporary plate
	 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 N.W.2d 425, at ¶1-8.
	 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 742 N.W.2d 923, at ¶9.

	1.5345  Based on vehicle's having tinted windows
	 For cases dealing with this subject, see secs. 1.52462 and 1.52463.


	1.535  Stop to enforce immigration and customs regulations
	1.5351  Random stop
	 For cases dealing with this subject, see sec. 1.7113.

	1.5352  At fixed checkpoint
	 For cases dealing with this subject, see sec. 1.7112.

	1.5353  Stop away from border based on reasonable suspicion
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.


	1.536  Stop for sobriety check
	1.5361  Stop at roadblock
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 Michigan Dept. of State Police v. Sitz, 110 S. Ct. 2481 (1990): 1989 Term, p. 1-22, sec. 1.5341.


	1.537  Stop to discover and interdict illegal narcotics
	1.5371  In general
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.

	1.5372  Stop at roadblock or checkpoint
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Illinois v. Lidster, 124 S. Ct. 885 (2004).
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶8.


	1.538  Removal of persons from car
	1.5381  Driver
	 For cases dealing with this subject, see secs. 1.53241 and 1.53331.

	1.5382  Passenger
	 For cases dealing with this subject, see secs. 1.53242 and 1.53332.


	1.539  Other matters
	1.5391  Demanding driver's license and conducting status check at site of disabled vehicle
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶19-21.
	 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432.

	1.5392  Temporary investigative stop of automobile and detention of its occupants is "seizure" for purposes of Fourth Amendment
	 For cases dealing with this subject, see sec. 1.5311.

	1.5393  Asking passenger in stopped vehicle to identify himself
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶27.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶12-13.

	1.5394  Asking driver of stopped vehicle to identify himself and/or produce driver's license or other identification
	1.53941  In general
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶18-22.

	1.53942  Request for identification after reasonable suspicion that justified stop is dispelled (e.g., after officer concludes that stopped person is not person sought) does not transform lawful stop into unlawful seizure
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶18-22.


	1.5395  Officer's knowledge that vehicle owner's license is revoked will support reasonable suspicion for traffic stop so long as officer remains unaware of any facts that would suggest that owner is not driving
	 For cases dealing with this subject, see sec. 37.26312.



	1.54  Other Temporary Stops Of Person
	1.541  Good Samaritan stop
	 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 (1987): 1987 Term, p. 1-22, sec. 1.9712.
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541.
	 For cases dealing with Good Samaritan searches, see sec. 1.775.

	1.542  Public safety stop
	 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 (1987): 1987 Term, p. 1-22, sec. 1.9712.
	 For cases dealing with public safety searches, see sec. 1.773.

	1.543  Community caretaker stop or detention (i.e., seizure of person)
	1.5431  In general
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶1-48.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶34-37, 45-46.
	 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 767 N.W.2d 369, at ¶1-22.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶1-42.
	 State v. Fields, 2000 WI App 218, 239 Wis. 2d 38, 619 N.W.2d 279, 2000 Term WCA-83, at ¶12.
	 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261.
	 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 411 (Ct. App. 1987): 1987 Term, p. 1-3, sec. 1.153.
	 For cases dealing with community caretaker searches, see sec. 1.774.

	1.5432  Right to demand driver's license and conduct status check at site of disabled vehicle
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶19-21.
	 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432.

	1.5433  Is subjective intent or motivation of officer relevant in determining whether officer is legitimately engaged in community caretaker function?
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶23-36.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶30-41.

	1.5434  Must activity be "totally divorced" from law enforcement function to be deemed community caretaker activity?
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶23-36.
	 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 767 N.W.2d 369, at ¶13-15.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶30-41.

	1.5435  Related matters
	1.54351  Community caretaker entries, searches, and seizures
	 For cases dealing with this subject, see sec. 1.774.



	1.544  Emergency stop
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541.
	 For cases dealing with emergency searches, see sec. 1.622.


	1.55  Detention At Place Person Found
	1.551  While search warrant executed
	 For cases dealing with this subject, see sec. 1.5941.

	1.552  While investigation continues
	1.5521  In general
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 Term, p. 4, sec. 1.3623.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 3, sec. 1.3622.
	 For cases dealing generally with the scope and intensity of an investigative stop, see sec. 1.525.

	1.5522  Person suspected of being a drug courier
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 For cases dealing with when stop of suspected drug courier permitted, see sec. 1.5232.


	1.553  While search warrant obtained
	 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 Term, p. 5, sec. 1.3541.


	1.56  Voluntary Accompaniment Of Police To, Or Appearance At, Police Station
	 For cases dealing with this subject, see sec. 1.247.

	1.57  Taking To, And/Or Detention At, Police Station
	1.571  In general
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.

	1.572  For purpose of interrogation
	 Kaupp v. Texas, 123 S. Ct. 1843 (2003).
	 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 Term, p. 6, sec. 1.3727.
	 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 Term, p. 1, sec. 1.123.

	1.573  For purpose of securing fingerprints
	 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 Term, p. 6, sec. 1.3727.

	1.574  For purpose of conducting lineup
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 31, sec. 1.8611.
	 For cases dealing with compelling a person to participate in a lineup, see sec. 1.591.


	1.58  Arrest
	1.581  What constitutes
	 For cases dealing with this subject, see sec. 1.13121.

	1.582  Probable cause for arrest
	1.5821  Need for probable cause
	 For cases dealing with this subject, see sec. 1.1511.

	1.5822  Determining existence of probable cause
	 For cases dealing with this subject, see sec. 1.31.


	1.583  Arrest warrant
	1.5831  Need for warrant
	 For cases dealing with this subject, see sec. 1.161.

	1.5832  Issuance and execution of warrant
	 For cases dealing with this subject, see sec. 1.41.


	1.584  Search incident to arrest
	 For cases dealing with this subject, see sec. 1.61.

	1.585  Arrest of probationer or parolee for probation or parole violation
	 For cases dealing with this subject, see sec. 1.5992.

	1.586  Other matters in connection with arrests
	 For cases dealing with this subject, see sec. 1.951.


	1.59  Other Seizures Of The Person
	1.591  Compelling person to participate in lineup
	1.5911  In general
	 For cases dealing with detaining a person at the police station for the purpose of conducting a line up, see sec. 1.574.

	1.5912  Compelling person arrested for civil violation to participate in lineup on unrelated criminal charge
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 31, sec. 1.8611.

	1.5913  Compelling person arrested on criminal charge to participate in lineup on unrelated charge
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 31, sec. 1.8611.


	1.592  "Factory survey" conducted by INS
	 For cases dealing with this subject, see sec. 1.2462.

	1.593  Surveillance of the person
	1.5931  Of arrestee
	 For cases dealing with this subject, see secs. 1.24212 and 1.7771.

	1.5932  Of nonarrested suspect
	 For cases dealing with this subject, see secs. 1.24213 and 1.7772.

	1.5933  Of citizen engaged in lawful activities
	 For cases dealing with this subject, see sec. 1.24211.

	1.5934  Of person's movements in premises when person has been kept from entering premises unaccompanied by police because of fear that he will destroy evidence for which search warrant is being sought if he is permitted to enter premises unaccompanied by police
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶55.


	1.594  Detention of persons having relationship to person, place, or thing to be searched or seized
	1.5941  Person found in, or about to enter, place for which search warrant issued or about to be issued (detention incident to execution of valid search warrant)
	1.59411  In general
	 Los Angeles County v. Rettele, 127 S. Ct. 1989 (2007).
	 Muehler v. Mena, 125 S. Ct. 1465 (2005).
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 18, sec. 1.6513.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 Term, p. 4, sec. 1.3624.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶46-69.
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶12.
	 For cases dealing with the search of a person found in a place for which a search warrant has been issued, see sec. 1.6921.

	1.59412  Permissibility of handcuffing person detained
	 Muehler v. Mena, 125 S. Ct. 1465 (2005).

	1.59413  Permissibility of asking detained person questions about matters unrelated to conducting search
	 Muehler v. Mena, 125 S. Ct. 1465 (2005).

	1.59414  Permissibility of requiring unclothed person in bed to get out of bed and to stand next to it unclothed
	 For cases dealing with this subject, see sec. 1.42697.


	1.5942  Person found in place for which probable cause to search exists
	 For cases dealing with the search of a person found in a place for which probable cause to search exists, see sec. 1.6923.

	1.5943  Person in company of person for whom arrest or search warrant issued
	 For cases dealing with the search of a person in the company of a person for whom an arrest or search warrant has been issued, see sec. 1.6924.

	1.5944  Person in company of person for whom there exists probable cause to search or arrest
	 For cases dealing with the search of a person in the company of a person for whom there exists probable cause to search or arrest, see sec. 1.6925.

	1.5945  Person occupying premises that police have probable cause to search while police seek search warrant
	 For cases dealing with the refusal to let person occupying premises reenter those premises unaccompanied by police while warrant to conduct search of premises is being sought by police, who have probable cause to search premises, see sec. 1.5996.


	1.595  Roadblocks
	1.5951  Set up near scene of recent crime to apprehend perpetrator
	 Brower v. Inyo County, 109 S. Ct. 1378 (1989): 1988 Term, p. 1-7, sec. 1.213.

	1.5952  Set up to check for compliance with traffic regulations
	 For cases dealing with this subject, see sec. 1.5342.

	1.5953  Set up for sobriety check
	 For cases dealing with this subject, see sec. 1.5361.

	1.5954  Set up to enforce immigration and customs regulations
	 For cases dealing with this subject, see sec. 1.7112.

	1.5955  Set up to discover and interdict illegal narcotics
	 For cases dealing with this subject, see sec. 1.5372.


	1.596  Stop and detention of persons crossing or near border
	 For cases dealing with this subject, see sec. 1.711.

	1.597  Investigatory or other pursuit; pursuit without apprehension
	1.5971  In general
	 For cases dealing with this subject, see sec. 1.2481.

	1.5972  Related matter:  police officer's attempt to terminate dangerous high-speed car chase that threatens lives of innocent bystanders does not violate Fourth Amendment, even when it places fleeing motorist at risk of serious injury or death
	 For cases dealing with this subject, see sec. 1.95145.


	1.598  Detention by private party
	 For cases dealing with this subject, see sec. 1.213.

	1.599  Other seizures of the person
	1.5991  Stop of occupant of vessel in coastal waters
	 For cases dealing with this subject, see sec. 1.715.

	1.5992  Arrest of probationer or parolee for probation or parole violation; detention of probationer on probation hold
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591.
	 For cases dealing with the propriety of arresting a probationer or parolee in his or her home without a warrant, see sec. 1.1615.

	1.5993  Demanding driver's license and conducting status check at site of disabled vehicle
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶19-21.
	 State v. Ellenbecker, 159 Wis. 2d 91, 464 N.W.2d 427 (Ct. App. 1990): 1990 Term, p. 1-28, sec. 1.5432.

	1.5994  Encounter with passenger on bus
	 For cases dealing with this subject, see sec. 1.2463.

	1.5995  Officer's mere posing of question to person does not constitute seizure
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.

	1.5996  Refusal to let person occupying premises reenter those premises unaccompanied by police while warrant to conduct search of premises is being sought by police, who have probable cause to search premises
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶55.

	1.5997  Police officer's termination of dangerous high-speed car chase by means intentionally applied
	1.59971  In general
	 Scott v. Harris, 127 S. Ct. 1769 (2007).

	1.59972  Police officer's attempt to terminate dangerous high-speed car chase that threatens lives of innocent bystanders does not violate Fourth Amendment, even when it places fleeing motorist at risk of serious injury or death
	 For cases dealing with this subject, see sec. 1.95145.





	1.6  Searches For And Seizures Of Evidence
	1.61  Search Incident To Arrest
	1.611  When permitted
	1.6111  In general
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).
	 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, p. 1-42, sec. 1.5333.
	 Illinois v. Lafayette, 103 S. Ct. 2605 (1983): 1982 Term, p. 14, sec. 1.5231.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 14, sec. 1.5231.
	 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 Term, p. 9, sec. 1.58.
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 6, sec. 1.571.
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶39-42.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶45-59.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶54.
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶31, 33-62.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶1-34.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 (1991): 1990 Term, p. 1-31, sec. 1.6111.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-25, sec. 1.6133.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶23.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶43-48.
	 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 477, 747 N.W.2d 712, at ¶8.
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶1-29.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶1-12.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111.
	 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 319 (Ct. App. 1989): 1989 Term, p. 1-27, sec. 1.6133.
	 For cases dealing with custodial or inventory searches of arrestee and belongings on arrestee's person, see sec. 1.752.

	1.6112  Need for lawful arrest
	1.61121  In general
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶8.

	1.61122  Arrest must be lawful
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-13, sec. 1.6113.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶9.

	1.61123  Need for probable cause for arrest: in general
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.

	1.61124  Need for probable cause for arrest:  search not permitted when probable cause for arrest to which it is incident provided by search
	 For cases dealing with this subject, see sec. 1.6115.

	1.61125  Determining whether arrest has occurred; determining moment of arrest
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶3, 14-29.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 For cases dealing with when an arrest has occurred in this and other contexts, see sec. 1.1312.

	1.61126  In determining whether arrest occurred, should court consider which party (state or defendant) is contending that arrest occurred?
	 For cases dealing with this subject, see sec. 1.13137.

	1.61127  Search incident to arrest not permitted when citation issued in lieu of arrest
	 For cases dealing with this subject, see sec. 1.6147.

	1.61128  If officer accompanies announcement of arrest with indication that citation would be issued and arrestee released, has arrest warranting search incident to arrest occurred?
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶28-29.


	1.6113  No need for probable cause, reasonable suspicion, or other justification for search
	 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 Term, p. 9, sec. 1.58.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-25, sec. 1.6133.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 12, sec. 1.523.

	1.6114  No need for warrant
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 14, sec. 1.5231.
	 New York v. Belton, 101 S. Ct. 2860 (1981): 1980 Term, p. 11, sec. 1.523.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶54, 77.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-25, sec. 1.6133.

	1.6115  Search not permitted when probable cause for arrest to which it is incident provided by search
	 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, p. 1-24, sec. 1.6114.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶16.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶9.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317.

	1.6116  Search may be conducted incident to arrest for noncriminal offense, e.g., traffic violation
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶15.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶23.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.
	 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. App. 1987): 1987 Term, p. 1-16, sec. 1.7232.

	1.6117  Search may precede arrest
	 For cases dealing with this subject, see sec. 1.6122.

	1.6118  Search incident to arrest not permitted when citation issued in lieu of arrest
	 For cases dealing with this subject, see sec. 1.6147.

	1.6119  Other matters
	1.61191  Determining whether arrest occurred
	 For cases dealing with this subject, see sec. 1.1313.

	1.61192  When search involves invasion of arrestee's body (e.g., by administering laxative to recover substance swallowed by arrestee), scope and nature of intrusion must be reasonable
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶34-62.

	1.61193  If arrest supported by probable cause, fact that arrest is prohibited by state law does not render search incident to arrest unconstitutional
	 For cases dealing with this subject, see sec. 1.61492.

	1.61194  Search at scene of arrest after arrestee has been removed from scene
	 For cases dealing with this subject, see sec. 1.61492.



	1.612  Time and place limitations on search
	1.6121  In general
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-25, sec. 1.6133.
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 7, sec. 1.5231.

	1.6122  Search may precede formal arrest
	1.61221  General rule: search may precede arrest if probable cause for arrest exists
	 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 Term, p. 8, sec. 1.523.
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶33.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶1-34.
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶9-12.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317.

	1.61222  Search cannot precede arrest when product of search provides the probable cause that justifies arrest
	 For cases dealing with this subject, see sec. 1.6115.

	1.61223  If officer has no intent to make arrest, may search preceding arrest fall within search-incident-to-arrest exception to warrant requirement? No (court of appeals' answer, overruled by supreme court)
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶32-33.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶9-12.

	1.61224  If officer has no intent to make arrest, may search preceding arrest fall within search-incident-to-arrest exception to warrant requirement?  Yes (supreme court's answer, overruling court of appeals); officer need not subjectively intend to make arrest to render search valid under search-incident-to-arrest-exception to warrant requirement
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶23-33.

	1.61225  But a formal arrest, substantially contemporaneous with search, must actually be made
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶26.
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶10.

	1.61226  Arrest that is made after search need not be for crime for which probable cause to arrest existed before search
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶27.


	1.6123  Must search be contemporaneous with arrest?
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶15.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.6124  Later search at station house of items that could have been searched at time and place of arrest
	 For cases dealing with this subject, see sec. 1.6965.

	1.6125  Search at scene of arrest after arrestee has been removed from scene
	 For cases dealing with this subject, see sec. 1.61493.


	1.613  Permissible scope of search
	1.6131  General principles
	1.61311  In general
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 Thornton v. United States, 124 S. Ct. 2127 (2004).
	 Illinois v. Lafayette, 103 S. Ct. 2605 (1983): 1982 Term, p. 14, sec. 1.5231.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 14, sec. 1.5231.
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶39-63.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶45-59.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 477, 747 N.W.2d 712, at ¶8.
	 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 (Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 For cases dealing with custodial or inventory searches of arrestee and belongings on arrestee's person, see sec. 1.752.

	1.61312  Justifications for permitting search incident to arrest that are considered in determining permissible scope of search
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶41.


	1.6132  Of person of arrestee
	1.61321  In general
	 Thornton v. United States, 124 S. Ct. 2127 (2004).
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-25, sec. 1.6133.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 9, sec. 1.523.

	1.61322  Drawing blood from arrestee's body: in general
	 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 (1993): 1992 Term, p. 1-32, sec. 1.6322.
	 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 (1991): 1990 Term, p. 1-31, sec. 1.6132.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶13-18.
	 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶10.
	 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 (Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521.
	 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 (Ct. App. 1990): 1990 Term, p. 1-33, sec. 1.6132.

	1.61323  Drawing blood from arrestee’s body:  blood may be drawn in search incident to lawful arrest for non-drunk-driving offense if police reasonably suspect that defendant’s blood contains evidence of crime
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶13-18.

	1.61324  Drawing blood from arrestee’s body:  Bohling test for determining when blood may be withdrawn from person suspected of drunk driving is not exclusive test for judging permissibility of blood draw; court in Bohling did not say that warrantless non-consent blood draw is legal only if four Bohling prongs are met
	 For cases dealing with this subject, see sec. 1.63229.

	1.61325  Drawing blood from arrestee’s body:  for purpose of Bohling test for determining when blood may be withdrawn from person suspected of drunk driving, either probable cause to arrest or probable cause to search will substitute for requirement of lawful arrest
	 For cases dealing with this subject, see sec. 1.62323.

	1.61326  Seizing other samples from arrestee's body
	 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 (1993): 1992 Term, p. 1-32, sec. 1.6322.


	1.6133  Of automobile's passenger compartment (under expansive reading of Belton rejected in Gant)
	1.61331  In general
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 Thornton v. United States, 124 S. Ct. 2127 (2004).
	 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, p. 1-42, sec. 1.5333.
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.
	 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 Term, p. 14, sec. 1.5234.
	 New York v. Belton, 101 S. Ct. 2860 (1981): 1980 Term, p. 11, sec. 1. 523.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 1.122.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-25, sec. 1.6133.
	 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 823 (1988): 1987 Term, p. 1-16, sec. 1.7231.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 7, sec. 1.5231.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 10, sec. 1.5221.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶43-48.
	 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 477, 747 N.W.2d 712, at ¶1-19.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.
	 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 (Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691.
	 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 319 (Ct. App. 1989): 1989 Term, p. 1-27, sec. 1.6133.
	 State v. Hamdia, 135 Wis. 2d 406, 400 N.W.2d 484 (Ct. App. 1986): 1986 Term, p. 14, sec. 1.5232.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 9, sec. 1.523.

	1.61332  Belton rule permitting search of passenger compartment of vehicle applies not only when officer makes contact with arrestee while arrestee is inside vehicle, but also when officer first makes contact with arrestee after arrestee has stepped out of vehicle and arrest is made outside of vehicle
	 Thornton v. United States, 124 S. Ct. 2127 (2004).
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶43-48.
	 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 477, 747 N.W.2d 712, at ¶1-19.

	1.61333  Belton rule permitting search of passenger compartment of vehicle applies even though defendant has been handcuffed and secured in squad car at time of search
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶43-48.

	1.61334  Belton rule permitting search of passenger compartment of vehicle does not apply when defendant has been removed from scene of arrest
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶43.
	 For cases dealing generally with the rule that a search incident to arrest may not be conducted at scene of arrest after the defendant has been removed from the scene, see sec. 1.61493.

	1.61335  Belton rule permitting search of passenger compartment of vehicle applies even though vehicle was locked prior to initiation of search
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶46-47.

	1.61336  Use of evidence resulting from proper search of vehicle's passenger compartment to justify search of vehicle's trunk
	 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 477, 747 N.W.2d 712, at ¶5.

	1.61337  Search of person of passenger in automobile
	 For cases dealing with this subject, see sec. 1.6137.


	1.6134  Of automobile's passenger compartment (under Gant)
	1.61341  General rule: search of automobile incident to recent occupant's arrest is permissible only if (1) arrestee is unsecure and within reaching distance of passenger compartment at time of search or (2) it is reasonable to believe vehicle contains evidence of offense of arrest
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).

	1.61342  Search of passenger compartment of vehicle not permitted if arrestee has been handcuffed and secured in squad car at time of search
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).


	1.6135  Trunks and other compartments (including glove compartment)
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 477, 747 N.W.2d 712, at ¶5.
	 For cases dealing generally with the search of trunks and other compartments of an automobile, see sec. 1.6684.

	1.6136  Of luggage, purses, and other closed containers found in automobile or nearby
	1.61361  In general
	 New York v. Belton, 101 S. Ct. 2860 (1981): 1980 Term, p. 11, sec. 1.523.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.
	 For cases dealing generally with the search of luggage and other containers found in automobile, see sec. 1.6685.

	1.61362  Luggage, purses, and other closed containers belonging to passenger or other third party and found in passenger compartment of vehicle
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶47-49.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.

	1.61363  Luggage, purses, and other closed containers belonging to passenger or other third party and found outside vehicle
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶1-63.


	1.6137  Of surrounding area
	1.61371  In general
	 Thornton v. United States, 124 S. Ct. 2127 (2004).
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-25, sec. 1.6133.
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶39-42.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶45-59.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶20-21.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-25, sec. 1.6133.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-31, sec. 1.6131.
	 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 319 (Ct. App. 1989): 1989 Term, p. 1-27, sec. 1.6133.

	1.61372  Permissibility of search of surrounding area after arrestee has been removed from area
	 For cases dealing with this subject, see sec. 1.61493.


	1.6138  Of items found on arrestee or in other area within which search permitted
	1.61381  Notebooks or other papers found on arrestee
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.

	1.61382  Cell phone
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶27.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶18, 30.
	 For cases dealing generally with the search and seizure of cell phones, see sec. 1.6783.


	1.6139  Of person found in company of arrestee at time of arrest (e.g. passenger in vehicle in which arrestee was present prior to arrest)
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶62.
	 For cases dealing generally with searches of a person found in the company of a person for whom probable cause to arrest exists, see sec. 1.6925.


	1.614  Other matters relating to search incident to arrest
	1.6141  Fruits of search admissible against non-arrested person whose privacy interest has been infringed by search
	 For cases dealing with this subject, see sec. 1.967.

	1.6142  Relationship of statutory provisions relating to a search incident to arrest and constitutional provisions relating to such search
	 State v. Murdock, 151 Wis. 2d 198, 445 N.W.2d 319 (Ct. App. 1989): 1989 Term, p. 1-28, sec. 1.6141.

	1.6143  Propriety of search incident to arrest when arrest is made of wrong person
	 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 Term, p. 1-12, sec. 1.4142.

	1.6144  Search of probationer or parolee incident to arrest for probation or parole violation
	 For cases dealing with this subject, see sec. 1.76422.

	1.6145  Fruits of search admissible in prosecution for crime other than that for which arrest was made
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.

	1.6146  Later search at station house of items that could have been searched at time and place of arrest
	 For cases dealing with this subject, see sec. 1.6965.

	1.6147  Search incident to arrest not permitted when citation issued in lieu of arrest
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).
	 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, p. 1-42, sec. 1.5333.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Williams, 225 Wis. 2d 159, 591 N.W.2d 823 (1999): 1998 Term, p. 1-31, sec. 1.5223.
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶9-13.
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶15-16.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.

	1.6148  Related matter: booking search of arrestee
	 For cases dealing with this subject, see sec. 1.752.

	1.6149  Other matters
	1.61491  When search involves invasion of arrestee's body (e.g., by administering laxative to recover substance swallowed by arrestee), scope and nature of intrusion must be reasonable
	 For cases dealing with this subject, see sec. 1.61192.

	1.61492  If arrest supported by probable cause, fact that arrest is prohibited by state law does not render search incident to arrest unconstitutional
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).

	1.61493  Search at scene of arrest after arrestee has been removed from scene
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶43.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶45-59.




	1.62  Search For Evidence, Or Entry Into Or Search Of Premises, Based On Exigent Circumstances
	1.621  General principles
	1.6211  In general
	 Michigan v. Fisher, 130 S. Ct. 546 (2009).
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶21.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶20.
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶31.
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶32.
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶11.
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶8.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶9.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶18-20.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶10, 13.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶1-32.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶7.
	 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 386, 671 N.W.2d 325, at ¶20.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶17-22.
	 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶7.
	 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 643 N.W.2d 869, 2001 Term WCA-313, at ¶10.
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶9-11.
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶9, 17.
	 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶16.
	 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶6.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.6212  Exigent circumstances resulting from law enforcement officer's conduct cannot justify fourth amendment intrusion; law enforcement officer cannot create exigency used to justify warrantless search
	1.62121  In general
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶8, 10-15.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.62122  Police may not create exigency of potential destruction or removal of evidence permitting warrantless entry into home by knocking on door of home and announcing "police," thus alerting occupants to their presence
	 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 762 N.W.2d 436, at ¶18.

	1.62123  Does officer impermissibly create exigent circumstances by knocking on suspect's door?
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶11.


	1.6213  Consideration of gravity and significance of offense in determining whether exigent circumstances exist
	1.62131  Gravity of offense is important factor in determining whether exigent circumstances exist
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶28.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶19.

	1.62132  Where relatively minor offense is involved, court will be reluctant to find exigent circumstances justifying entry into home
	 United States v. Banks, 124 S. Ct. 521 (2003).
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶25.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶17.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶19.
	 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶21-23.

	1.62133  Less significant the offense, more significant exigent circumstances must be to justify warrantless entry into home
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶20.


	1.6214  Existence of exigent circumstances determined by considering totality of circumstances
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶8.

	1.6215  Test of exigent circumstances is objective; subjective motivation or belief of officer is not necessary and its absence is not dispositive
	1.62151  In general
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶8.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶9.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶11.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶4-19.
	 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶7.
	 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 643 N.W.2d 869, 2001 Term WCA-313, at ¶10.

	1.62152  But evidence of officer's motivation or belief may be relevant to determination whether exigent circumstance existed
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶14-19.


	1.6216  When police officer is confronted with two competing inferences, one that would justify search based on exigent circumstances and another that would not, officer is entitled to rely on reasonable inference justifying search
	 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶8.

	1.6217  Consideration of alternatives to entry or search that might have obviated need for immediate entry or search
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶31.

	1.6218  Underlying crime need not be felony in order for exigent circumstances exception to apply
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶26-30.


	1.622  Imminent threat to health and safety; need to render emergency assistance to injured person or to protect person from imminent injury (the emergency doctrine)
	1.6221  In general
	 Michigan v. Fisher, 130 S. Ct. 546 (2009).
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 Term, p. 10, sec. 1.4215.
	 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 Term, p. 10, sec. 1.4112.
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 22, sec. 1.5291.
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 6, sec. 1.573.
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.
	 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 (1983): 1983 Term, p. 24, sec. 1.528.
	 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 (1980): 1980 Term, p. 14, sec. 1.5281.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 14, sec. 1.5281.
	 LaFournier v. State, 91 Wis. 2d 61, 280 N.W.2d 746 (1979): 1978 Term, p. 9, sec. 1.591.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶10.
	 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 718, 736 N.W.2d 211, at ¶1-31.
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶14-15.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶1-32.
	 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 386, 671 N.W.2d 325, at ¶20-25.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶20.
	 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶8-10.
	 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶17-20.
	 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 620 N.W.2d 225, 2000 Term WCA-108, at ¶1-25.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621.
	 State v. York, 159 Wis. 2d 215, 464 N.W.2d 36 (Ct. App. 1990): 1990 Term, p. 1-34, sec. 1.621.
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541.
	 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 (Ct. App. 1985): 1985 Term, p. 13, sec. 1.632.
	 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 (Ct. App. 1984): 1983 Term, p. 11, sec. 1.4113.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 23, sec. 1.528.
	 State v. Boggess, 110 Wis. 2d 309, 328 N.W.2d 878 (Ct. App. 1982): 1982 Term, p. 20, sec. 1.5281.
	 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 (Ct. App. 1979): 1979 Term, p. 10, sec. 1.5281.
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 9, sec. 1.591.

	1.6222  Mere presence of firearms does not create exigent circumstances
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.6223  Threat to safety cannot be created by officers' conduct
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.6224  Emergency doctrine not rendered inapplicable because officers have dual motivations (i.e., to render aid or assistance and to investigate crime); doctrine is applicable if need to provide aid or assistance was officer's primary motivator
	 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 620 N.W.2d 225, 2000 Term WCA-108, at ¶19-25.

	1.6225  Test of whether imminent threat to health and safety justifying search or entry existed is objective; subjective motivation or belief of officer is not necessary and its absence is not dispositive of question whether search or entry was justified 
	1.62251  In general
	 Michigan v. Fisher, 130 S. Ct. 546 (2009).
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶33.
	 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 718, 736 N.W.2d 211, at ¶18-19, 30.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶4-19.

	1.62252  But evidence of officer's motivation or belief may be relevant to determination whether imminent threat to health and safety justifying search or entry existed
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶14-19.


	1.6226  Reasonableness manner of entry into premises to render aid or prevent injury
	1.62261  In general
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).

	1.62262  Need for knock and/or announcement
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).


	1.6227  In kidnapping cases, emergency doctrine permits search not only for kidnap victim, but also for evidence that might lead to victim's location
	 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 718, 736 N.W.2d 211, at ¶1-31.

	1.6228  Related matters
	1.62281  "Render safe" doctrine
	 For cases dealing with this subject, see sec. 1.778.

	1.62282  Community caretaker entry into premises and search of them
	 For cases dealing with this subject, see sec. 1.774.

	1.62283  Threat to safety of law enforcement officer
	 For cases dealing with this subject, see sec. 1.626.



	1.623  Destruction or removal of evidence
	1.6231  General principles
	1.62311  In general
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 Term, p. 10, sec. 1.4112.
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 22, sec. 1.5291.
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 6, sec. 1.571.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶21, 32.
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶32.
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶11-12.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 (1993): 1992 Term, p. 1-32, sec. 1.6322.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 5, sec. 1.4113.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶11-15.
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶17.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶10, 15-20.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶18-20, 26, 30-32.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶7.
	 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 386, 671 N.W.2d 325, at ¶20.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶22.
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶9-18.
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶16-19.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212.
	 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 (Ct. App. 1984): 1983 Term, p. 11, sec. 1.4113.

	1.62312  Existence of other comparable evidence does not remove exigency
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶23.

	1.62313  Concern about destruction or removal of evidence created by law enforcement officer's own actions
	 For cases dealing with this subject, see sec. 1.6212.


	1.6232  Blood or breath sample
	1.62321  In general
	 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 Term, p. 10, sec. 1.4112.
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶12-34.
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶1-65.
	 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 (1993): 1992 Term, p. 1-32, sec. 1.6322.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 5, sec. 1.4113.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶13-18.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶8.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶22.
	 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶1-16.
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶6.
	 State v. Wodenjak, 2001 WI App 216, 247 Wis. 2d 554, 634 N.W.2d 867, 2001 Term WCA-75, at ¶5-13.
	 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶6.
	 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 44.231.

	1.62322  Arrestee's request for, or availability of, less invasive alternative test (e.g., breath or urine test) does not obviate exigency used to justify warrantless extraction of blood
	 For cases dealing with this subject, see sec. 1.63224.

	1.62323  For purpose of Bohling test for determining when blood may be withdrawn from person suspected of drunk driving, either probable cause to arrest or probable cause to search will substitute for requirement of lawful arrest
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶16.
	 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶5-13.

	1.62324  Once individual arrested on probable cause for OWI has provided satisfactory and useable chemical test (e.g., breath test), exigent circumstances justifying warrantless and nonconsensual blood draw still exist? (court of appeals' answers no; supreme court answers yes)
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶1-17.
	 For cases dealing with this subject, see sec. 1.63228.

	1.62325  Bohling test for determining when blood may be withdrawn from person suspected of drunk driving is not exclusive test for judging permissibility of blood draw; court in Bohling did not say that warrantless non-consent blood draw is legal only if four Bohling prongs are met
	 For cases dealing with this subject, see sec. 1.63229.

	1.62326  Blood may be drawn in search incident to lawful arrest for non-drunk-driving offense if police reasonably suspect that defendant’s blood contains evidence of crime
	 For cases dealing with this subject, see sec. 1.61323.


	1.6233  Other circumstances that do, and do not, present threat of destruction of evidence justifying warrantless entry, seizure, or search
	1.62331  Mere presence of contraband without more does not give rise to exigent circumstances
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.62332  Strong odor of marijuana coming from premises to be searched, and knowledge on part of occupants that police are standing outside, present threat of destruction of evidence that amounts to exigent circumstances justifying warrantless entry
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶12-13.
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶14-15.

	1.62333  Drug transaction in premises, followed by occupant's opening door holding bag of controlled substance, slamming door shut after seeing undercover detective in plain clothes, and then failing to answer knocks on door to premises presents exigent circumstances justifying warrantless entry
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶14.
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶9-18.

	1.62334  Defendant’s residence was located in area known for drug dealing, defendant was outside holding in his hands folded-up money and canister that appeared to be of type typically used to transport drugs, and defendant refused to cooperate with investigation and retreated into residence when police ordered him to stop
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶30-32.

	1.62335  From outside premises, officers see controlled substances in plain view through wide-open door and announce their presence
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶10, 15-20.

	1.62336  While walking up to defendant's residence to conduct "knock and talk" after controlled buy of controlled substance from defendant, officers see defendant, who was standing in doorway and observed officers' approach, fleeing into residence and slamming door
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶10-15.

	1.62337  Call to cell phone, intercepted by police officer, whose training and experience teaches that call was from person interested in purchasing controlled substance
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶34-42.

	1.62338  Return of cell phone to person believed to be drug dealer, who could then erase incriminating evidence stored in phone
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶32.


	1.6234  Need to show that search warrant could not have been obtained
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621.


	1.624  Hot pursuit
	1.6241  In general
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 Term, p. 10, sec. 1.4112.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 15, sec. 1.5293.
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 6, sec. 1.571.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶3.
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-5, sec. 1.1515.
	 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 (1986): 1985 Term, p. 9, sec. 1.5293.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 5, sec. 1.4113.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶8-29.
	 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 386, 671 N.W.2d 325, at ¶20.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶21.
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17.
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶20-23.
	 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶1-26.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 1-2, sec. 1.1212.
	 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-23, sec. 1.9612.

	1.6242  Propriety of officer's pursuit into home of fleeing suspect whom officers are attempting to subject to investigative stop based on reasonable suspicion
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶20-23.

	1.6243  Is hot pursuit doctrine, which permits pursuit of fleeing criminal into his home, limited to fleeing felons?
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶26-30.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶3.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶16-29.
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17.

	1.6244  Pursuit of suspect may be deemed continuous for purposes of hot pursuit doctrine even though pursuing officer himself arrived after crime was committed and, therefore, did not personally observe crime or fleeing suspect
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶29.


	1.625  Likelihood of suspect's escape
	1.6251  In general
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶17.
	 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 386, 671 N.W.2d 325, at ¶20-25.


	1.626  Protection of safety of law enforcement officer
	1.6261  In general
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶10-20.


	1.627  Need to fight fire and to investigate its cause
	 For cases dealing with this subject, see sec. 1.731.

	1.628  Other matters relating to searches based on exigent circumstances
	1.6281  Exigent circumstances exception not applicable to seizures of books, films, and other material expressing ideas
	 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 1985 Term, p. 17, sec. 1.642.

	1.6282  Exigent circumstances exception to requirement of arrest warrant for arrest in arrestee's home or search warrant for arrest of arrestee in third party's home
	 For cases dealing with this subject, see sec. 1.1613.

	1.6283  Propriety, under exigent circumstances doctrine, of entry into home suspected of being site of ongoing burglary
	 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 643 N.W.2d 869, 2001 Term WCA-313, at ¶10.

	1.6284  Proper scope of search of home entered under exigent circumstances doctrine
	 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 643 N.W.2d 869, 2001 Term WCA-313, at ¶11.



	1.63  Body Search
	1.631  Compelling bodily actions
	1.6311  In general
	 For cases dealing with the use of a court order to compel bodily actions, see sec. 1.9983.
	 For cases dealing with self-incrimination limitations on compelling bodily actions, see sec. 24.621.

	1.6312  Handwriting specimen
	 United States v. Euge, 100 S. Ct. 874 (1980): 1979 Term, p. 12, sec. 1.643.
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 31, sec. 1.8611.

	1.6313  Voice exemplar
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 31, sec. 1.8611.

	1.6314  Sobriety test
	1.6315  Fingerprinting
	 Hayes v. Florida, 105 S. Ct. 1643 (1985): 1984 Term, p. 6, sec. 1.3727.
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 31, sec. 1.8611.

	1.6316  Compelling appearance in lineup
	 For cases dealing with this subject, see sec. 1.591.


	1.632  Taking samples from body and testing them
	1.6321  General principles
	1.63211  In general
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-32, sec. 1.7652.
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶34-62.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Payano-Roman, 2005 WI App 118, 284 Wis. 2d 350, 701 N.W.2d 72, at ¶12.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶7-19.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 For cases dealing with drug testing of students, see sec. 1.7654.
	 For cases dealing with drug testing of government employes, see sec. 1.7662.
	 For cases dealing with drug testing of private employes, see sec. 1.7672.
	 For cases dealing with the use of a court order to obtain samples from suspect's body, see sec. 1.9983.
	 For cases dealing with self-incrimination limitations on securing samples from suspect's body, see sec. 24.622.

	1.63212  When samples sought from driver to prove intoxication, implied consent law does not provide sole means of collecting blood or other sample and failure to comply with implied consent law does not render test results inadmissible; police may use other constitutional means to collect evidence of intoxication
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶54.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶7-19.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12.

	1.63213  State hospital's performance of diagnostic test to obtain evidence of patient's criminal conduct for law enforcement purposes is unreasonable search unless conduced with warrant or consent
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.

	1.63214  When sample properly taken from body, subsequent testing of it for evidentiary purposes does not require search warrant
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶1-17.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶4-17.

	1.63215  When bodily sample obtained, rule of reasonableness may limit number of samples that may be subsequently obtained
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶31-33.


	1.6322  Blood
	1.63221  In general
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶2.
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶1-34.
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶1-65.
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶4-54.
	 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 (1993): 1992 Term, p. 1-32, sec. 1.6322.
	 City of Muskego v. Godec, 167 Wis. 2d 536, 482 N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311.
	 State v. Seibel, 163 Wis. 2d 164, 471 N.W.2d 226 (1991): 1990 Term, p. 1-31, sec. 1.6132.
	 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 (1987): 1986 Term, p. 265, sec. 13.6912.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 5, sec. 1.4113.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 1, sec. 1.1311.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶13-18.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶8.
	 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶1-16.
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶6.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶7-19.
	 State v. Daggett, 2002 WI App 32, 250 Wis. 2d 112, 640 N.W.2d 546, 2001 Term WCA-240, at ¶6.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶4.
	 State v. Wodenjak, 2001 WI App 216, 247 Wis. 2d 554, 634 N.W.2d 867, 2001 Term WCA-75, at ¶5-13.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12.
	 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶4-17.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.
	 In Interest of James P., 180 Wis. 2d 677, 510 N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 1-31, sec. 1.7631; p. 1-31, sec. 1.7647; p. 42-8, sec. 42.4212.
	 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 (Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521.
	 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 (Ct. App. 1990): 1990 Term, p. 1-33, sec. 1.6132.
	 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 44.231.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 33, sec. 1.885.
	 State v. Bentley, 92 Wis. 2d 860, 286 N.W.2d 153 (Ct. App. 1979): 1979 Term, p. 1, sec. 1.121, and p. 13, sec. 3.183.

	1.63222  When blood sample sought from driver to prove intoxication, implied consent law does not provide sole means of collecting sample and failure to comply with implied consent law does not render test results inadmissible; police may use other constitutional means to collect it
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶54.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶7-19.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12.

	1.63223  When blood sample properly taken from body, subsequent testing of it for evidentiary purposes does not require search warrant
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶1-17.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶4-17.

	1.63224  Arrestee's request for, or availability of, less invasive alternative test (e.g., breath or urine test) does not obviate exigency used to justify warrantless extraction of blood
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶8, 19-20.
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶1-65.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶11-12.
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶6.
	 State v. Wodenjak, 2001 WI App 216, 247 Wis. 2d 554, 634 N.W.2d 867, 2001 Term WCA-75, at ¶5-13.
	 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶9.

	1.63225  When law enforcement officers have constitutional grounds for withdrawing blood, they may use reasonable force to do so
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶15.

	1.63226  Blood draw not necessarily rendered unreasonable because it is done at police station or county jail rather than in hospital or other medical setting
	 State v. Daggett, 2002 WI App 32, 250 Wis. 2d 112, 640 N.W.2d 546, 2001 Term WCA-240, at ¶1-18.

	1.63227  For purpose of Bohling test for determining when blood may be withdrawn from person suspected of drunk driving, either probable cause to arrest or probable cause to search will substitute for requirement of lawful arrest
	 For cases dealing with this subject, see sec. 1.62323.

	1.63228  Once individual arrested on probable cause for OWI has provided satisfactory and useable chemical test (e.g., breath test), do exigent circumstances justifying warrantless and nonconsensual blood draw still exist? (court of appeals' answers no; supreme court answers yes)
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶1-34.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶1-17.

	1.63229  Bohling test for determining when blood may be withdrawn from person suspected of drunk driving is not exclusive test for judging permissibility of blood draw; court in Bohling did not say that warrantless non-consent blood draw is legal only if four Bohling prongs are met
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶13-18.


	1.6323  Blood (cont'd)
	1.63231  Blood may be drawn in search incident to lawful arrest for non-drunk-driving offense if police reasonably suspect that defendant’s blood contains evidence of crime
	 For cases dealing with this subject, see sec. 1.61323.

	1.63232  Blood drawn by medical personnel for purposes of diagnosis and treatment
	 For cases dealing with this subject, see sec. 1.2124.


	1.6324  Breath
	 Skinner v. Railway Labor Executives' Association, 109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152.
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 14, sec. 1.83.

	1.6325  Urine
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-32, sec. 1.7652.
	 Skinner v. Railway Labor Executives' Association, 109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152.
	 National Treasury Employes Union v. Von Raab, 109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.

	1.6326  Hair
	 Bast v. State, 87 Wis. 2d 689, 275 N.W.2d 682 (1979): 1978 Term, p. 5, sec. 1.412.

	1.6327  Fingernail
	1.6328  Other samples
	1.63281  Stomach contents
	 State v. Payano-Roman, 2005 WI App 118, 284 Wis. 2d 350, 701 N.W.2d 72, at ¶12-16.

	1.63282  Saliva
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 33, sec. 1.885.


	1.6329  Related matters
	1.63291  Use of court order to secure samples from suspect's person
	 For cases dealing with this subject, see sec. 1.9983.



	1.633  Surgery to remove evidence
	 Winston v. Lee, 105 S. Ct. 1611 (1985): 1984 Term, p. 29, sec. 1.658.
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶37.

	1.634  Administration of laxative to recover substance swallowed by defendant
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶30-62.
	 State v. Payano-Roman, 2005 WI App 118, 284 Wis. 2d 350, 701 N.W.2d 72, at ¶12-16.

	1.635  Strip search
	1.6351  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 6, sec. 1.3716.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶24-37.
	 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, sec. 1.7632.

	1.6352  What constitutes
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).

	1.6353  Effect of failure to comply with the mandates of Wis. Stat. § 968.255 regarding strip searches
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶24-25.

	1.6354  Consent to strip search does not encompass body cavity search
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶26-37.

	1.6355  Of student
	 For cases dealing with this subject, see sec. 1.7655.


	1.636  Body cavity search
	1.6361  In general
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 9, sec. 1.525.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶26-37.

	1.6362  Types of body cavity searches: visual and manual
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶27.

	1.6363  Consent to strip search does not encompass body cavity search
	 For cases dealing with this subject, see sec. 1.6353.



	1.64  Entry Into, And Search Of, Home And Surrounding Area
	1.641  General principles
	1.6411  Scope of protection afforded home and surrounding area in general
	 Georgia v. Randolph, 126 S. Ct. 1515 (2006).
	 Groh v. Ramirez, 124 S. Ct. 1284 (2004).
	 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 Term USSC-22.
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.
	 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 Term, p. 1-43, sec. 1.6411.
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-29, sec. 1.6411.
	 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 Term, p. 26, sec. 1.631.
	 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 Term, p. 10, sec. 1.4112.
	 United States v. Knotts, 103 S. Ct. 1081 (1983): 1982 Term, p. 26, sec. 1.75.
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 7, sec. 1.4251.
	 Donovan v. Dewey, 101 S. Ct. 2534 (1981): 1980 Term, p. 8, sec. 1.4217.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 7, sec. 1.4215.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶17.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 (1986): 1985 Term, p. 13, sec. 1.631.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 15, sec. 1.631.
	 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 (1980): 1980 Term, p. 16, sec. 1.631.
	 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 (1978): 1977 Term, p. 2, sec. 1.412.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶6-7.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶10.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶8-9, 15.
	 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 643 N.W.2d 869, 2001 Term WCA-313, at ¶10.
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶8.
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶8.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶41.
	 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶15.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221.
	 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 (Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.
	 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6411.
	 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 (Ct. App. 1985): 1985 Term, p. 11, sec. 1.621.
	 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 (Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 9, sec. 1.4211.

	1.6412  What constitutes entry into home subject to fourth amendment constraints
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶10-14.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.
	 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411.

	1.6413  Entry into, and searches and seizures inside, home without warrant are presumptively unreasonable and illegal
	 Michigan v. Fisher, 130 S. Ct. 546 (2009).
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Groh v. Ramirez, 124 S. Ct. 1284 (2004).
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶31.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶7.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶6.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶10.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶10, 13.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶8.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶12.
	 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 386, 671 N.W.2d 325, at ¶11.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶8.
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶18.
	 State v. Mielke, 2002 WI App 251, 257 Wis. 2d 876, 653 N.W.2d 316, 2002 Term WCA-110, at ¶6.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶26.
	 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶8.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.

	1.6414  Entry into, and/or search or seizure inside, home is permissible without warrant when probable cause and exigent circumstances exist
	1.64141  In general
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶31.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶7.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶7.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶18-20.

	1.64142  When exigent circumstances exist in general
	 For cases dealing with this subject, see sec. 1.621.

	1.64143  When threat to health or safety of person exists
	 For cases dealing with this subject, see sec. 1.622.

	1.64144  When threat of destruction or removal of evidence exists
	 For cases dealing with this subject, see sec. 1.623.

	1.64145  When law enforcement officer is in hot pursuit of fleeing suspect
	 For cases dealing with this subject, see sec. 1.624.

	1.64146  When there is likelihood of suspect's escape
	 For cases dealing with this subject, see sec. 1.625.

	1.64147  When threat to safety of law enforcement officer exists
	 For cases dealing with this subject, see sec. 1.626.


	1.6415  Reasonable suspicion will not justify entry into home, even when combined with exigent circumstances; probable cause is necessary
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶14-15.

	1.6416  Reasonable suspicion is not prerequisite to seeking consent to enter home and/or surrounding area
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶17-18.

	1.6417  Use of technological device not in general public use to explore details of private home that would previously have been unknowable without physical intrusion is search of home
	 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 Term USSC-22.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶12.

	1.6418  Entry into, and search or seizure inside, home is permissible without warrant when consent to that activity given
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶31.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶8.
	 For cases dealing generally with the proposition that consent is an exception to probable cause and warrant requirement, see sec. 1.2213.
	 For cases dealing generally with consent to an entry, search, or seizure, see sec. 1.22.


	1.642  Interior of dwelling unit; particular portions of dwelling unit
	1.6421  Porch
	 For cases dealing with this subject, see sec. 1.2514.

	1.6422  Interior of dwelling unit
	 State v. Douglas, 123 Wis. 2d 13, 365 N.W.2d 580 (1985): 1984 Term, p. 12, sec. 1.5212.
	 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511.

	1.6423  Bedroom
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.6424  Attached garage
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶21.


	1.643  Common and public areas of or surrounding residential premises
	1.6431  Driveways, walks, and passageways
	 For cases dealing with this subject, see sec. 1.2511.

	1.6432  Halls and stairways leading to units in apartment building or other multi-unit residential premises
	 For cases dealing with this subject, see sec. 1.2512.

	1.6433  Common basement area in apartment building or other multi-unit residential premises
	 For cases dealing with this subject, see sec. 1.2513.

	1.6434  Dumpster at rear of apartment building property
	 For cases dealing with this subject, see sec. 1.6452.


	1.644  Curtilage of home
	1.6441  In general
	 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 Term, p. 13, sec. 1.511.
	 Dow Chemical Co. v. United States, 106 S. Ct. 1819 (1986): 1985 Term, p. 1, sec. 1.126.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶25.
	 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-5, sec. 1.1515.
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶15.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.
	 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 (Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451.
	 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 (Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291.
	 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 (Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141.
	 For cases dealing with aerial surveillance of backyard and other areas surrounding private residence, see sec. 1.2453.

	1.6442  Items in curtilage, but in plain sight from neighboring lands
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-5, sec. 1.1515.
	 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 (Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451.
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, sec. 1.8311.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141.
	 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 (Ct. App. 1985): 1984 Term, p. 24, sec. 1.635.
	 For cases dealing with looking into building from area outside curtilage, see sec. 1.6481.

	1.6443  Particular areas associated with home (e.g., porch) might be considered non-curtilage for limited purpose of making contact with occupant of home
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶21.

	1.6444  Particular areas that are, and are not, within curtilage of home
	1.64441  Attached garage
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶21.

	1.64442  Driveway
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶14.


	1.6445  Related matters
	1.64451  Curtilage of commercial premises
	 For cases dealing with this subject, see sec. 1.6516.



	1.645  Other places associated with home
	1.6451  Outbuildings
	1.64511  Barn
	 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 Term, p. 13, sec. 1.511.

	1.64512  Other outbuildings

	1.6452  Dumpster at rear of apartment building property
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶13-22.


	1.646  Open fields
	 For cases dealing with this subject, see sec. 1.26.

	1.647  Homes of particular persons
	1.6471  Third party for subject of arrest warrant
	 For cases dealing with this subject, see sec. 1.16123.

	1.6472  Probationer or parolee
	 For cases dealing with this subject, see sec. 1.7643.

	1.6473  Other persons

	1.648  Activity in connection with home and surrounding area
	1.6481  Looking into building from area outside curtilage
	 United States v. Dunn, 107 S. Ct. 1134 (1987): 1986 Term, p. 13, sec. 1.511.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 1-1, sec. 1.141.
	 For cases dealing with looking at items in curtilage, but in plain sight from neighboring lands, see sec. 1.6442.

	1.6482  Entry into home to make arrest
	 For cases dealing with this subject, see secs. 1.1612 and 1.1615.

	1.6483  Aerial surveillance
	 For cases dealing with this subject, see sec. 1.2453.

	1.6484  Visual surveillance
	 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 Term USSC-22.

	1.6485  Entry into particular areas of house and other residential premises (e.g., apartment building)
	1.64851  Halls and stairways leading to residential unit in apartment building or other multi-unit residential premises
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶24-44.

	1.64852  Common basement area in apartment building or other multi-unit residential premises
	 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶1-20.


	1.6486  Protective sweep of home after arrest made in it
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-35, sec. 1.771.
	 For cases dealing with this subject, see sec. 1.7722.

	1.6487  Entry into home or into room therein to find person to whom arrested juvenile can be released pursuant to statutory mandate
	 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 (Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431.

	1.6488  Entry into home pursuant to community caretaker function (e.g., when police receive report that person in home is threatening to commit suicide, when police receive report of suspicious activity at home that may be burglary in progress, etc.)
	 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 831, 707 N.W.2d 565, at ¶1-34.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶7.
	 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 386, 671 N.W.2d 325, at ¶14, 18.
	 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶9-18.
	 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 (Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774.

	1.6489  Use of infrared sensing device to detect heat emanating from home
	 For cases dealing with this subject, see sec. 1.2495.


	1.649  Activity in connection with home and surrounding area (cont'd)
	1.6491  Protective sweep of home that officer has entered because probable cause exists to believe that it is site of ongoing burglary
	 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 643 N.W.2d 869, 2001 Term WCA-313, at ¶11.



	1.65  Search Of Other Places
	1.651  Commercial, industrial, or business premises
	1.6511  In general
	 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 Term, p. 1-4, sec. 1.12225.
	 New York v. Burger, 107 S. Ct. 2636 (1987): 1986 Term, p. 21, sec. 1.636.
	 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 1983 Term, p. 13, sec. 1.4217.
	 Donovan v. Dewey, 101 S. Ct. 2534 (1981): 1980 Term, p. 8, sec. 1.4218.
	 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 Term, p. 6, sec. 1.63.
	 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 1977 Term, p. 6, sec. 1.63.
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶18.
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶10-13.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.
	 For cases dealing generally with administrative inspections of commercial, industrial, or business premises, see sec. 1.74.
	 For cases dealing generally with health and safety inspections of commercial, industrial, or business premises, see secs. 1.7423 and 1.743.

	1.6512  Buildings
	 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 Term, p. 6, sec. 1.63.
	 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 1977 Term, p. 6, sec. 1.63.

	1.6513  Open areas of industrial complex
	1.65131  In general
	1.65132  Aerial surveillance
	 For cases dealing with this subject, see sec. 1.2452.


	1.6514  Closely regulated business
	 For cases dealing with health and safety inspections of closely regulated business, see sec. 1.744.

	1.6515  Offices
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-35, sec. 1.771.

	1.6516  Area surrounding (i.e., curtilage of) commercial building
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.

	1.6517  Dumpster outside commercial building
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶18.
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.

	1.6518  Administrative (e.g., health and safety, building code, etc.) inspections of commercial, industrial, or business premises
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶10.


	1.652  Media offices
	 Zurcher v. Stanford Daily, 98 S. Ct. 1970 (1978): 1977 Term, p. 7, sec. 1.68.

	1.653  Third party premises
	 Zurcher v. Stanford Daily, 98 S. Ct. 1970 (1978): 1977 Term, p. 7, sec. 1.67.
	 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 210 (1996): 1995 Term, p. 1-13, sec. 1.42532.
	 For cases dealing with entry of third party premises to make an arrest, see sec. 1.16123.

	1.654  Crime scene
	1.6541  In general
	1.6542  Arson
	 For cases dealing with this subject, see sec. 1.73.

	1.6543  Murder
	 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 Term, p. 10, sec. 1.4215.
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 3, sec. 1.415.
	 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 (1980): 1980 Term, p. 14, sec. 1.5281.
	 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 (Ct. App. 1979): 1979 Term, p. 10, sec. 1.5282.


	1.655  Hotel or motel room
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶7.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 (Ct. App. 1989): 1988 Term, p. 1-2, sec. 1.132.

	1.656  Burning building
	 For cases dealing with this subject, see sec. 1.73.

	1.657  Government employe's office
	 For cases dealing with this subject, see sec. 1.7663.

	1.658  Student's locker
	 For cases dealing with this subject, see sec. 1.7653.

	1.659  Other places
	1.6591  Rental storage garage
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.

	1.6592  Motel parking lot
	 For cases dealing with this subject, see sec. 1.2515.

	1.6593  Dumpster outside commercial building
	 For cases dealing with this subject, see sec. 1.6517.

	1.6594  Tent on private property or in public campground
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶17.

	1.6595  Halls and stairways in multi-unit residential premises
	 For cases dealing with this subject, see secs. 1.2512 and 1.64851.



	1.66  Search And Seizure Of Vehicle
	1.661  General principles
	1.6611  In general
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 15, sec. 1.6333.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶22.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-39, sec. 1.661.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶9.
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶19.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶11.
	 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 (Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681.
	 State v. Anderson, 142 Wis. 2d 162, 417 N.W.2d 411 (Ct. App. 1987): 1987 Term, p. 1-2, sec. 1.142.
	 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 (Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616.

	1.6612  Although privacy interest in vehicle is less substantial than that in home, former interest is nevertheless important and deserving of constitutional protection
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).


	1.662  Search incident to investigative stop (stop and frisk)
	 For cases dealing with this subject, see sec. 1.5272.

	1.663  Search incident to arrest
	 For cases dealing with this subject, see sec. 1.6133.

	1.664  Probable cause search of vehicle
	1.6641  When permitted
	1.66411  In general
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 Maryland v. Dyson, 119 S. Ct. 2013 (1999): 1998 Term, p. 1-46, sec. 1.66411.
	 Florida v. White, 119 S. Ct. 1555 (1999): 1998 Term, p. 1-50, sec. 1.66712.
	 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 Term, p. 1-47, sec. 1.66423.
	 Pennsylvania v. Labron, 116 S. Ct. 2485 (1996): 1995 Term, p. 1-26, sec. 1.66415.
	 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 Term, p. 1-39, sec. 1.6643.
	 California v. Carney, 105 S. Ct. 2066 (1985): 1984 Term, p. 15, sec. 1.5224.
	 United States v. Johns, 105 S. Ct. 881 (1985): 1984 Term, p. 14, sec. 1.5222.
	 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 Term, p. 23, sec. 1.522.
	 Michigan v. Thomas, 102 S. Ct. 3079 (1982): 1981 Term, p. 8, sec. 1.5221.
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 9, sec. 1.5221.
	 Robbins v. California, 101 S. Ct. 2841 (1981): 1980 Term, p. 10, sec. 1.5221.
	 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 Term, p. 10, sec. 1.5221.
	 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 Term, p. 8, sec. 1.53.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶23.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 (1989): 1988 Term, p. 1-14, sec. 1.7221.
	 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 823 (1988): 1987 Term, p. 1-13, sec. 1.7221.
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 9, sec. 1.5221.
	 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 428 (1982): 1981 Term, p. 9, sec. 1.5221.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 10, sec. 1.5221.
	 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 467 (1978): 1977 Term, p. 5, sec. 1.52.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶15.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶11.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-52.
	 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 (Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214.
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1.12, sec. 1.317.
	 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 (Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411.
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 (Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681.
	 State v. Grandberry, 156 Wis. 2d 218, 456 N.W.2d 615 (Ct. App. 1990): 1989 Term, p. 1-29, sec. 1.6631.
	 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 (Ct. App. 1987): 1987 Term, p. 1-15, sec. 1.7221.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 8, sec. 1.522.
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 8, sec. 1.53.

	1.66412  Showing of probable cause required
	 Maryland v. Dyson, 119 S. Ct. 2013 (1999): 1998 Term, p. 1-46, sec. 1.66411.
	 United States v. Johns, 105 S. Ct. 881 (1985): 1984 Term, p. 14, sec. 1.5222.
	 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 Term, p. 10, sec. 1.5221.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 7, sec. 1.522.
	 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 467 (1978): 1977 Term, p. 5, sec. 1.52.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶15.
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶19.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶11.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-39.
	 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 (Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 8, sec. 1.522.

	1.66413  No need for warrant: in general
	 Maryland v. Dyson, 119 S. Ct. 2013 (1999): 1998 Term, p. 1-46, sec. 1.66411.
	 Florida v. White, 119 S. Ct. 1555 (1999): 1998 Term, p. 1-50, sec. 1.66712.
	 United States v. Johns, 105 S. Ct. 881 (1985): 1984 Term, p. 14, sec. 1.5222.
	 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 Term, p. 23, sec. 1.522.
	 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 Term, p. 10, sec. 1.5221.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 7, sec. 1.522.
	 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 467 (1978): 1977 Term, p. 5, sec. 1.52.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶15.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶11.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-32.
	 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 (Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411.

	1.66414  No need for warrant: fact that warrant readily available by telephone irrelevant
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-31, 44, 50-52.
	 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 (Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411.

	1.66415  No Need to show exigency
	 Maryland v. Dyson, 119 S. Ct. 2013 (1999): 1998 Term, p. 1-46, sec. 1.66411.
	 Pennsylvania v. Labron, 116 S. Ct. 2485 (1996): 1995 Term, p. 1-26, sec. 1.66415.
	 State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999): 1998 Term, p. 1-6, sec. 1.3122.
	 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 823 (1988): 1987 Term, p. 1-13, sec. 1.7221.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶27-31.
	 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 (Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 8, sec. 1.522.

	1.66416  Automobile need not be in public place
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶45-49.

	1.66417  Fact that automobile may have been immobilized is irrelevant
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶43.


	1.6642  Permissible scope
	1.66421  In general
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 Term, p. 1-47, sec. 1.66421.
	 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 Term, p. 1-39, sec. 1.6643.
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 10, sec. 1.5222.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶19, 24-27.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.
	 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 (Ct. App. 1987): 1987 Term, p. 1-16, sec. 1.7222.

	1.66422  Trunks and other compartments: in general
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 10, sec. 1.5222.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 11, sec. 1.5222.
	 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 (Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214.
	 For cases dealing generally with the search of trunks and other compartments of an automobile, see sec. 1.6684.

	1.66423  Trunks and other compartments: finding material reasonably believed to be controlled substance in passenger compartment provides probable cause to search automobile, including trunk
	 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 (Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214.

	1.66424  Luggage, purses, and other closed containers in general
	 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 Term, p. 1-47, sec. 1.66423.
	 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 Term, p. 1-39, sec. 1.6643.
	 United States v. Johns, 105 S. Ct. 881 (1985): 1984 Term, p. 14, sec. 1.5222.
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 10, sec. 1.5222.
	 Robbins v. California, 101 S. Ct. 2841 (1981): 1980 Term, p. 11, sec. 1.5222.
	 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 Term, p. 5, sec. 1.415.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶19, 24-27.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 11, sec. 1.5222.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶15.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211.
	 For cases dealing generally with the search of luggage and other containers found in an automobile, see sec. 1.6685.

	1.66425  Luggage, purses, and other closed containers belonging to passenger or other third party
	 Wyoming v. Houghton, 119 S. Ct. 1297 (1999): 1998 Term, p. 1-47, sec. 1.66423.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶19, 24-27.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶15.
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.

	1.66426  Audio cassette tape found in automobile
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.

	1.66427  Occupant of vehicle
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶62.


	1.6643  Other matters
	1.66431  Delay in conducting search after seizure of vehicle does not invalidate search
	 United States v. Johns, 105 S. Ct. 881 (1985): 1984 Term, p. 14, sec. 1.5222.

	1.66432  Fact that vehicle has been impounded does not invalidate search
	 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 Term, p. 23, sec. 1.522.
	 Colorado v. Bannister, 101 S. Ct. 42 (1980): 1980 Term, p. 10, sec. 1.5221.

	1.66433  Vehicle exception applies to motor homes
	 California v. Carney, 105 S. Ct. 2066 (1985): 1984 Term, p. 15, sec. 1.5224.
	 State v. Caban, 202 Wis. 2d 416, 551 N.W.2d 24 (Ct. App. 1996): 1995 Term, p. 1-23, sec. 1.66411.
	 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 (Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681.
	 For cases dealing generally with searches of mobile homes, see sec. 1.6691.

	1.66434  Vehicle exception does not apply to camper trailer parked in backyard and not attached to motor vehicle
	 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 (Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681.

	1.66435  Probable cause exception to warrant requirement for automobiles extends to vehicles found stationary in place like parking lot
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.



	1.665  Impoundment of vehicle
	1.6651  When permitted in general
	 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 428 (1982): 1981 Term, p. 11, sec. 1.5252.
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶11-28.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 12, sec. 1.5252.

	1.6652  When permitted as part of community caretaker function
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶18-28.

	1.6653  When permitted pursuant to law enforcement agency’s policies and procedures
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶14-17.


	1.666  Inventory search of impounded vehicle
	 For cases dealing with this subject, see sec. 1.753.

	1.667  Search pursuant to consent
	 For cases dealing with this subject, see sec. 1.22.

	1.668  Other activity in connection with vehicles
	1.6681  Ascertaining vehicle identification number (VIN)
	1.66811  By examination from outside vehicle
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 15, sec. 1.6333.

	1.66812  By entry into vehicle
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 15, sec. 1.6333.


	1.6682  Viewing and examination of exterior of vehicle
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 15, sec. 1.6333.

	1.6683  Examination of interior of vehicle without entry into it
	1.66831  In general
	1.66832  By shining flashlight into it
	 For cases dealing generally with the use of a flashlight to illuminate darkened areas, see sec. 1.2331.


	1.6684  Search of trunks and other compartments of vehicle
	1.66841  In general
	1.66842  During search incident to investigative stop
	 For cases dealing with this subject, see sec. 1.52722.

	1.66843  During search incident to arrest
	 For cases dealing with this subject, see sec. 1.61332.

	1.66844  During probable cause search
	 For cases dealing with this subject, see sec. 1.66422.

	1.66845  During inventory search
	 For cases dealing with this subject, see sec. 1.75332.


	1.6685  Search and seizure of luggage and other containers found in vehicle
	1.66851  In general
	 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 Term, p. 5, sec. 1.415.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 For cases dealing generally with searches of luggage and other containers, see sec. 1.671.

	1.66852  During search incident to investigative stop
	 For cases dealing with this subject, see sec. 1.52723.

	1.66853  During search incident to arrest
	 For cases dealing with this subject, see sec. 1.61333.

	1.66854  During probable cause search
	 For cases dealing with this subject, see sec. 1.66424.

	1.66855  During inventory search
	 For cases dealing with this subject, see sec. 1.75333.


	1.6686  Entry of auto to effect arrest without knock or announcement
	 For cases dealing with this subject, see sec. 1.95185.

	1.6687  Playing of audio cassette found in automobile
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.

	1.6688  Search of vehicle left behind by suspect fleeing police
	 For cases dealing with this subject, see sec. 1.2833.

	1.6689  Seizure of automobile believed to be forfeitable contraband
	1.66891  In general
	 Florida v. White, 119 S. Ct. 1555 (1999): 1998 Term, p. 1-50, sec. 1.66712.

	1.66892  Need for warrant
	 Florida v. White, 119 S. Ct. 1555 (1999): 1998 Term, p. 1-50, sec. 1.66712.



	1.669  Search of vehicles other than automobiles and trucks
	1.6691  Motor homes
	 California v. Carney, 105 S. Ct. 2066 (1985): 1984 Term, p. 15, sec. 1.5224.
	 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 (Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681.
	 For cases dealing with the applicability of the automobile exception to the warrant requirement to motor homes, see sec. 1.66433.

	1.6692  Camper trailers
	 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 (Ct. App. 1992): 1992 Term, p. 1-36, sec. 1.6681.

	1.6693  Boats
	1.66931  In general
	1.66932  In coastal waters
	 For cases dealing with this subject, see sec. 1.715.


	1.6694  Airplanes
	1.6695  Buses
	1.6696  Other vehicles


	1.67  Search And Seizure Of Other Things
	1.671  Luggage and other containers
	1.6711  In general
	 Bond v. United States, 120 S. Ct. 1462 (2000): 1999 Term, p. 1-70, sec. 1.6712.
	 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, p. 1-24, sec. 1.6114.
	 United States v. Johns, 105 S. Ct. 881 (1985): 1984 Term, p. 16, sec. 1.5243.
	 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 Term, p. 27, sec. 1.646.
	 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 Term, p. 5, sec. 1.415.

	1.6712  Luggage found in automobile
	 For cases dealing with this subject, see sec. 1.6685.

	1.6713  Temporary retention of luggage or other container while seeking search warrant for it
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 3, sec. 1.138.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶20, 26-32.

	1.6714  Brief detention of luggage for exposure to narcotics detection dog
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 9, sec. 1.3731.

	1.6715  Luggage seized but not searched at time of arrest
	 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 (Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691.

	1.6716  Physical manipulation of carry-on bag in overhead storage space
	 Bond v. United States, 120 S. Ct. 1462 (2000): 1999 Term, p. 1-70, sec. 1.6712.

	1.6717  Need for warrant to justify search of contents of container
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶33.


	1.672  Packages, books, tapes, and other items properly seized, or otherwise lawfully obtained, and in possession of police
	1.6721  In general
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 12, sec. 1.4212.
	 Walter v. United States, 100 S. Ct. 2395 (1980): 1979 Term, p. 6, sec. 1.4212.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶20.
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶14-16.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶9-10.

	1.6722  Fact that law enforcement officer is lawfully in possession of item does not necessarily mean that officer has authority to examine its contents without obtaining warrant
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶20.

	1.6723  Blood
	 For cases dealing with this subject, see secs. 1.63213 and 1.63223.

	1.6724  Sealed package delivered to private shipping company and turned over by company to police
	 For cases dealing with this subject, see sec. 1.6744.


	1.673  Items found while executing search warrant or permissible warrantless search
	1.6731  Items found while executing search warrant
	1.67311  In general
	 For cases dealing with this subject, see sec. 1.42637.

	1.67312  Belongings of visitor on premises
	 For cases dealing with this subject, see sec. 1.42644.


	1.6732  Items found while conducting permissible warrantless search
	 For cases dealing with this subject, see sec. 1.9532.


	1.674  Letters and sealed packages in transit (i.e., sent by U.S. mail or private shipping or delivery company)
	1.6741  In general
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 27, sec. 1.643.
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶9.

	1.6742  Brief detention of letters and sealed packages for exposure to narcotics detection dog
	 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 (Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692.

	1.6743  Prisoner's incoming and outgoing mail
	 For cases dealing with this subject, see sec. 1.7635.

	1.6744  Sealed package delivered to private shipping company
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶9-16.

	1.6745  Letters and sealed packages addressed to fictitious person
	1.67451  In general
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶11.

	1.67452  Letter or package sent by unknown person to fictitious person at address that was vacant
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶1-18.


	1.6746  Letters and sealed packages addressed to third party, but intended to be ultimately delivered to defendant
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶15.


	1.675  Serial numbers and other identification marks
	1.6751  By cursory inspection without disturbing item
	 For cases dealing with this subject, see sec. 1.23412.

	1.6752  By moving item to view number or mark
	 For cases dealing with this subject, see sec. 1.23422.

	1.6753  By viewing VIN from outside automobile
	 For cases dealing with this subject, see sec. 1.66811.

	1.6754  By entry into automobile to view VIN
	 For cases dealing with this subject, see sec. 1.66812.


	1.676  Books, films, and other materials expressing ideas
	 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 (1989): 1988 Term, p. 35-4, sec. 35.811.
	 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 1985 Term, p. 17, sec. 1.642.
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 27, sec. 1.647.
	 Walter v. United States, 100 S. Ct. 2395 (1980): 1979 Term, p. 12, sec. 1.646.

	1.677  Oral communications
	 For cases dealing with communications voluntarily confided to third party who reveals it, see sec. 1.2921.
	 For cases dealing with the interception of oral communications by wiretapping, see sec. 5.11.

	1.678  Other things
	1.6781  Records and other material in possession of third party
	 For cases dealing with this subject, see sec. 1.291.

	1.6782  Bank records
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶5, 97.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶1-29.
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291.

	1.6783  Cell phone
	1.67831  In general
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶22-42.

	1.67832  Standing of possessor of cell phone to challenge seizure and/or search of cell phone
	 For cases dealing with this subject, see sec. 1.12279.

	1.67833  Seizure and search of cell phone incident to arrest
	 For cases dealing with this subject, see sec. 1.61382.

	1.67834  Seizure of cell phone during temporary investigative stop
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶22-25.

	1.67835  Temporary retention of cell phone while seeking warrant to search it
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶26-32.

	1.67836  Browsing through cell phone's image gallery
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶33.

	1.67837  Answering incoming call
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶34-42.



	1.679  Other things (cont'd)
	1.6791  Items in sales area of store
	 Lo-Ji Sales, Inc. v. New York, 99 S. Ct. 2319 (1979): 1978 Term, p. 11, sec. 1.68.

	1.6792  Garbage
	 For cases dealing with this subject, see sec. 1.2831.

	1.6793  Documents
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-30, sec. 1.672.

	1.6794  TDD (telecommunication device for the deaf) communications and printout of them originating in police department office
	 For cases dealing with this subject, see sec. 1.6975.

	1.6795  Audio cassette found in automobile's cassette player
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.

	1.6796  Belongings of visitor on premises for which search warrant issued
	 For cases dealing with this subject, see sec. 1.42644.

	1.6797  Items seized but not searched at time of arrest
	 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 (Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691.

	1.6798  Private papers
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶37.

	1.6799  Records of legislators' communications maintained by Legislative Technology Services Bureau
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶43-49.



	1.68  Seizing Items In Plain Sight: The Plain View Doctrine
	1.681  In general
	 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 Term, p. 1-37, sec. 1.681.
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-7, sec. 1.2311.
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-30, sec. 1.681.
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.
	 Thompson v. Louisiana, 105 S. Ct. 409 (1984): 1984 Term, p. 10, sec. 1.4215.
	 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 Term, p. 14, sec. 1.4219.
	 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 Term, p. 15, sec. 1.524.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 15, sec. 1.524.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶21, 24-25.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶37.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 14, sec. 1.5281.
	 LaFournier v. State, 91 Wis. 2d 61, 280 N.W.2d 746 (1979): 1978 Term, p. 9, sec. 1.591.
	 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 767 N.W.2d 629, at ¶13.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶12-20.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶15.
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶16-17.
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶15.
	 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶22.
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 (Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774.
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317.
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 1-5, sec. 1.3211.
	 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-40, sec. 1.681.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732.
	 State v. Whitrock, 153 Wis. 2d 707, 452 N.W.2d 156 (Ct. App. 1989): 1989 Term, p. 1-3, sec. 1.1222.
	 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241.
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.
	 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 (Ct. App. 1979): 1979 Term, p. 10, sec. 1.5281.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 374, sec. 1.522.

	1.682  Requirements of plain view doctrine
	1.6821  In general
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-31, sec. 1.6824.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 15, sec. 1.524.
	 Washington v. Chrisman, 102 S. Ct. 812 (1982): 1981 Term, p. 10, sec. 1.524.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶24-25.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶14.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶15.
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶17.
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.
	 State v. Edgeberg, 188 Wis. 2d 339, 524 N.W.2d 911 (Ct. App. 1994): 1994 Term, p. 1-9, sec. 1.2511.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241.
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 16, sec. 1.524.

	1.6822  Officer must have been in place he had right to be
	1.68221  In general
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-31, sec. 1.6824.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 15, sec. 1.524.
	 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 (Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732.
	 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241.

	1.68222  Invitation into one room of house does not give officer right to be in other rooms
	 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 526 (Ct. App. 1989): 1988 Term, p. 1-14, sec. 1.7241.


	1.6823  Item must have been in plain view
	1.68231  In general
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.

	1.68232  Plain view includes item whose nature is apparent from sense of touch
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 For cases dealing generally with ordinary sensory perception through the sense of touch, see sec. 1.2314.

	1.68233  Item observed while searching computer
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.


	1.6824  No requirement that discovery of item must have been inadvertent
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-31, sec. 1.6824.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 15, sec. 1.524.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶13.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.

	1.6825  Probable cause to believe item is connected to criminal activity must exist, i.e., object's incriminating character must be immediately apparent
	1.68251  In general
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-31, sec. 1.6824.
	 Arizona v. Hicks, 107 S. Ct. 1149 (1987): 1986 Term, p. 1, sec. 1.1282.
	 Texas v. Brown, 103 S. Ct. 1535 (1983): 1982 Term, p. 15, sec. 1.524.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶15-19.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 18, sec. 1.5261.

	1.68252  Manipulation of object to ascertain incriminating nature not permitted
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶38-39.
	 For cases dealing generally with moving an item in plain sight to see a nonvisible part, see sec. 1.2342.
	 For cases dealing generally with manipulating an item to determine its contents, see sec. 1.2343.

	1.68253  When incriminating character of object is ascertained by use of sense of touch
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶15-19.


	1.6826  Officer must have lawful right of access to object in plain view
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-31, sec. 1.6824.
	 For cases dealing with the invocation of the plain view doctrine to justify a seizure that requires additional intrusion into constitutionally protected area, see sec. 1.6833.


	1.683  Other matters relating to plain view doctrine
	1.6831  Plain view doctrine cannot justify later seizure; item must be seized contemporaneously with or immediately following view
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 25, sec. 1.926.

	1.6832  Plain view doctrine extends to all human senses (e.g., touch, smell, hearing, etc.), not just sight
	1.68321  In general
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 1-30, sec. 1.5262.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 15, sec. 1.5241.
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317.
	 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. App. 1997): 1996 Term, p. 5-1, sec. 5.1123.
	 State v. Buchanan, 178 Wis. 2d 441, 504 N.W.2d 400 (Ct. App. 1993): 1993 Term, p. 1-22, sec. 1.5211.
	 For cases dealing generally with plain touch or feel, see sec. 1.2314.

	1.68322  Plain touch or feel
	 State v. Applewhite, 2008 WI App 138, 314 Wis. 2d 179, 758 N.W.2d 181, at ¶12-20.


	1.6833  Invocation of plain view doctrine to justify seizure that requires additional intrusion into constitutionally protected area
	 Washington v. Chrisman, 102 S. Ct. 812 (1982): 1981 Term, p. 13, sec. 1.5292.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-5, sec. 1.1515.
	 For cases dealing with the requirement that the officer must have lawful right of access to object in plain view, see sec. 1.6826.

	1.6834  Plain view doctrine does not permit manipulation of object to determine its incriminating nature
	 For cases dealing with this subject, see sec. 1.68252.

	1.6835  Plain hearing aspect of plain view doctrine permits use of one-party consent recordings obtained pursuant to provision permitting their use in drug prosecutions if they inadvertently capture evidence of other criminal activity
	 For cases dealing with this subject, see sec. 5.11272.

	1.6836  Plain view doctrine permits photocopying of documents left in plain view
	 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 767 N.W.2d 629, at ¶13.


	1.684  Related matters
	1.6841  Discovery of item by use of ordinary sensory perception (plain sight, smell, touch and hearing) without concomitant seizure
	 For cases dealing with this subject, see sec. 1.23.

	1.6842  Police do not exceed scope of search authorized by warrant simply by photographing items in plain view
	 For cases dealing with this subject, see sec. 1.42639.



	1.69  Other Searches And Seizures
	1.691  Search or seizure with consent
	 For cases dealing with this subject, see sec. 1.22.

	1.692  Searches of persons having relationship to person, place or thing to be searched or seized
	1.6921  Person found in place for which search warrant issued
	1.69211  In general
	 Maryland v. Pringle, 124 S. Ct. 795 (2003).
	 Michigan v. Summers, 101 S. Ct. 2587 (1981): 1980 Term, p. 4, sec. 1.3624.
	 Ybarra v. Illinois, 100 S. Ct. 338 (1979): 1979 Term, p. 4, sec. 1.3512.
	 State v. Andrews, 201 Wis. 2d 383, 549 N.W.2d 210 (1996): 1995 Term, p. 1-13, sec. 1.42532.
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶26.
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶8.
	 State v. Hayes, 196 Wis. 2d 753, 540 N.W.2d 1 (Ct. App. 1995): 1995 Term, p. 1-7, sec. 1.4224.
	 State v. Guy, 165 Wis. 2d 333, 477 N.W.2d 349 (Ct. App. 1991): 1991 Term, p. 1-14, sec. 1.6911.
	 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 1-48, sec. 1.6951.
	 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 1-32, sec. 1.6921.
	 For cases dealing with the detention of a person found in a place for which a search warrant has been issued, see sec. 1.5941.

	1.69212  When search warrant authorizes search for drugs or drug-related items
	 State v. Guy, 172 Wis. 2d 86, 492 N.W.2d 311 (1992): 1992 Term, p. 1-27, sec. 1.5244.
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶7.


	1.6922  Person admitted by police to place for which search warrant issued
	1.69221  In general
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶1-11.

	1.69222  When search warrant authorizes search for drugs or drug-related items
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶1-11.


	1.6923  Person found in place for which probable cause to search exists
	 Ybarra v. Illinois, 100 S. Ct. 338 (1979): 1979 Term, p. 14, sec. 1.86.
	 For cases dealing with the detention of a person found in a place for which probable cause to search exists, see sec. 1.5942.

	1.6924  Person in company of person for whom arrest or search warrant issued
	 For cases dealing with the detention of a person in the company of a person for whom an arrest or search warrant has been issued, see sec. 1.5943.

	1.6925  Person in company of person for whom there exists probable cause to search or arrest
	 Ybarra v. Illinois, 100 S. Ct. 338 (1979): 1979 Term, p. 14, sec. 1.86.
	 For cases dealing with the permissibility, under the search-incident-to-arrest doctrine, of a search of a person found in the company of an arrestee at the time of the arrest, see sec. 1.6137.
	 For cases dealing with the detention of a person in company of a person for whom there exists probable cause to search or arrest, see sec. 1.5944.

	1.6926  Person found in place subject to warrantless administrative inspection
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.


	1.693  Search of property having relationship to person, place or thing to be searched or seized
	1.6931  Search of property of person found in place (e.g., automobile) for which probable cause to search exists
	 For cases dealing with this subject in the context of automobile searches, see sec. 1.66425.


	1.694  Compelled production of documents pursuant to subpoena duces tecum (Wis. Stat. § 968.135)
	1.6941  In general
	 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 1983 Term, p. 13, sec. 1.4217.
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶1-97.
	 Custodian of Records v. State, 2004 WI 149, 227 Wis. 2d 75, 689 N.W.2d 908, at ¶1.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶32-55.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶24-27.
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291.

	1.6942  Bank records
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶1-97.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶1-29.
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291.

	1.6943  When judge has issued subpoena for documents, it is presumed the judge concluded probable cause existed and absence of declaration of that conclusion does not invalidate subpoena
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 1-9, sec. 1.291.

	1.6944  When subpoena not enforceable because it is overbroad
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶32-56.

	1.6945  When subpoena improperly issued, is suppression of evidence proper remedy?
	1.69451  In general
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶1-97.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶24-27.

	1.69452  Scope of suppression of evidence:  extends to derivative evidence (e.g., defendant's statement) obtained as result of issuance of subpoena
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶72-96.


	1.6946  Standing to raise violation of requirements of § 968.135
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶21-29.

	1.6947  Related matters
	1.69471  Production of records in John Doe proceeding
	 Custodian of Records v. State, 2004 WI 149, 227 Wis. 2d 75, 689 N.W.2d 908, at ¶1.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶32-55.
	 For cases dealing generally with the use of a subpoena duces tecum in a John Doe proceeding, see sec. 4.2521.



	1.695  Performance of field test for controlled substance
	1.6951  In general
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 12, sec. 1.4214.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶6.

	1.6952  By police officer on material found by private shipping company's employee in package delivered to company for shipping
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶11, 15.


	1.696  Other searches and seizures
	1.6961  General investigative activity
	 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 (1980): 1980 Term, p. 3, sec. 1.3611.

	1.6962  Wiretapping and electronic surveillance
	 For cases dealing with this subject, see sec. 5.1.

	1.6963  Police officer's presence in emergency room and operating room in which defendant being treated and seizure of item removed from defendant (e.g., bag of cocaine defendant ingested, bullet, etc.)
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.

	1.6964  Search of person and/or vehicle incident to issuance of traffic citation
	 For cases dealing with this subject, see sec. 1.53392.

	1.6965  Later search at station house of items that could have been searched at time and place of arrest
	 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 (Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691.

	1.6966  Entry into premises to examine and purchase items held out for sale
	 For cases dealing with this subject, see sec. 1.2522.

	1.6967  Physical manipulation of carry-on bag
	 For cases dealing with this subject, see sec. 1.6716.

	1.6968  Searches and seizures of contents of computer
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.


	1.697  Other searches and seizures (cont'd)
	1.6971  Dog sniff
	 For cases dealing with this subject, see sec. 1.243.

	1.6972  Aerial surveillance
	 For cases dealing with this subject, see sec. 1.245.

	1.6973  Seizure of effects not attended by justifiable expectation of privacy based on probable cause
	 United States v. Jacobsen, 104 S. Ct. 1652 (1984): 1983 Term, p. 12, sec. 1.4214.

	1.6974  Pen register
	 For cases dealing with this subject, see sec. 5.13.

	1.6975  Monitoring and recording TDD (telecommunications device for the deaf) communications and seizing printout of communications originating in police department office
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.

	1.6976  Recording incoming and outgoing calls to police dispatcher
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-48, sec. 1.694.

	1.6977  Playing unmarked audio cassette tape
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7323.

	1.6978  Playing of cassette tape found in unlocked automobile's cassette player
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7323.

	1.6979  Moving item to view serial number or other identification mark
	 For cases dealing with this subject, see sec. 1.2342.


	1.698  Other searches and seizures (cont'd)
	1.6981  Search and seizure of property taken from person of arrestee by police as part of booking search
	 For cases dealing with this subject, see sec. 1.7613.

	1.6982  Use of infrared sensing device to detect heat
	 For cases dealing with this subject, see sec. 1.2495.

	1.6983  Brief investigative detention of property
	 Smith v. Ohio, 110 S. Ct. 1288 (1990): 1989 Term, p. 1-24, sec. 1.6114.
	 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 (Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692.

	1.6984  Entry into home or into room therein to find person to whom arrested juvenile can be released pursuant to statutory mandate
	 For cases dealing with this subject, see sec. 1.6487.

	1.6985  Entry into premises and removal of items therefrom to render premises safe
	 For cases dealing with this subject, see sec. 1.778.

	1.6986  Search of stopped person for identification
	 For cases dealing with this subject in the context of investigative stops, see sec. 1.52712.

	1.6987  State hospital's performance of diagnostic test to obtain evidence of patient's criminal conduct for law enforcement purposes
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.

	1.6988  Temporary seizure of property while police seek search warrant authorizing search or seizure of that property
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.

	1.6989  Entry into areas of residential premises
	1.69891  Halls and stairways leading to residential unit in apartment building or other multi-unit residential premises
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶24-44.

	1.69892  Common basement area in apartment building or other multi-unit residential premises
	 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶1-20.



	1.699  Other searches and seizures (cont'd)
	1.6991  Reopening of package after controlled delivery
	 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 Term, p. 2, sec. 1.1291.
	 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 (Ct. App. 1981): 1980 Term, p. 13, sec. 1.5271.

	1.6992  Asking person on premises if certain item is on premises
	 For cases dealing with this subject, see sec. 1.24995.

	1.6993  Protective walk-through (i.e. sweep) of premises
	 For cases dealing with this subject, see sec. 1.772.

	1.6994  Answering defendant's cell phone that was in lawful possession of police and "seizing" communication of third party making call
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶27-29.




	1.7  Regulatory, Supervisory, And Protective Activity
	1.71  Customs And Immigration (i.e., Border) Stops And Searches
	1.711  Stop and search of persons and automobiles crossing border
	1.7111  In general
	 United States v. Flores-Montano, 124 S. Ct. 1582 (2004).
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶35.
	 State v. Payano-Roman, 2005 WI App 118, 284 Wis. 2d 350, 701 N.W.2d 72, at ¶13.

	1.7112  At fixed checkpoint
	 United States v. Flores-Montano, 124 S. Ct. 1582 (2004).
	 City of Indianapolis v. Edmond, 121 S. Ct. 447 (2000), 2000 Term USSC-2.
	 United States v. Villamonte-Marquez, 103 S. Ct. 2573 (1983): 1982 Term, p. 7, sec. 1.3719.
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 8, sec. 1.55.

	1.7113  At random site away from border
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-26, sec. 1.7111.
	 United States v. Villamonte-Marquez, 103 S. Ct. 2573 (1983): 1982 Term, p. 7, sec. 1.3719.
	 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 Term, p. 16, sec. 1.651.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 10, sec. 1.527.

	1.7114  Detention of traveler suspected of smuggling contraband in alimentary canal
	 United States v. Montoya de Hernandez, 105 S. Ct. 3304 (1985): 1984 Term, p. 7, sec. 1.3729.
	 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 (Ct. App. 1990): 1990 Term, p. 1-49, sec. 1.7111.

	1.7115  Propriety of removing and disassembling gas tank of car crossing border:  reasonable suspicion not required
	 United States v. Flores-Montano, 124 S. Ct. 1582 (2004).


	1.712  Search for persons crossing border
	1.7121  At fixed checkpoint
	1.7122  At random site away from border
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-26, sec. 1.7111,.


	1.713  Search of incoming goods
	 Illinois v. Andreas, 103 S. Ct. 3319 (1983): 1982 Term, p. 20, sec. 1.5274.

	1.714  Search of incoming international mail
	 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 (Ct. App. 1981): 1980 Term, p. 13, sec. 1.5271.

	1.715  Stop and search of vessel in coastal waters and its occupants
	1.7151  In general
	1.7152  Boarding of vessel to inspect documentation
	 United States v. Villamonte-Marquez, 103 S. Ct. 2573 (1983): 1982 Term, p. 7, sec. 1.3719.


	1.716  Other matters
	1.7161  Right to search persons or things crossing state or territorial border within United States
	 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 Term, p. 5, sec. 1.414.



	1.72  Airport Searches And Seizures
	1.721  Boarding or screening search
	1.722  Search of person suspected of being a drug courier
	 For cases dealing with this subject, see sec. 1.52651.

	1.723  Seizure of baggage of person suspected of being a drug courier
	 Florida v. Rodriguez, 105 S. Ct. 308 (1984): 1984 Term, p. 28, sec. 1.652.
	 United States v. Place, 103 S. Ct. 2637 (1983): 1982 Term, p. 9, sec. 1.3731.


	1.73  Fire Scene Investigations
	1.731  Entry to extinguish fire and determine cause
	1.7311  In general
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 Term, p. 14, sec. 1.4219.
	 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 Term, p. 2, sec. 1.414.
	 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 (1991): 1990 Term, p. 1-1, sec. 1.1113.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-58, sec. 1.775.
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.
	 State v. Monosso, 103 Wis. 2d 368, 308 N.W.2d 891 (Ct. App. 1981): 1981 Term, p. 13, sec. 1.5261.

	1.7312  Right of firefighter to summon police officer at scene to seize evidence in plain view
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.


	1.732  Entry to search for evidence of crime
	 Michigan v. Clifford, 104 S. Ct. 641 (1984): 1983 Term, p. 14, sec. 1.4219.
	 Michigan v. Tyler, 98 S. Ct. 1942 (1978): 1977 Term, p. 2, sec. 1.414.
	 For cases dealing with the test for probable cause for entry into a burned building to investigate possible arson, see sec. 1.3214.

	1.733  Removal of dangerous items from scene and subjecting them to testing
	 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 (1991): 1990 Term, p. 1-1, sec. 1.1113.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-58, sec. 1.775.


	1.74  Administrative Inspections
	1.741  General principles
	1.7411  In general
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶11-14.
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶10.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.

	1.7412  Cannot serve as "pretext" for obtaining evidence of violation of penal laws
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶15.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.


	1.742  Health and safety inspections
	1.7421  In general
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶11-15.
	 Lundeen v. Dept. of Agriculture, 189 Wis. 2d 255, 525 N.W.2d 758 (Ct. App. 1994): 1994 Term, p. 1-26, sec. 1.7412.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.
	 For cases dealing with the test for probable cause to conduct a health or safety inspection, see sec. 1.3212.

	1.7422  Of home
	 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 Term, p. 5, sec. 1.413.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.
	 For cases dealing with building code inspections of homes, see sec. 1.743.

	1.7423  Of business premises
	 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 1983 Term, p. 13, sec. 1.4217.
	 Donovan v. Dewey, 101 S. Ct. 2534 (1981): 1980 Term, p. 6, sec. 1.4214.
	 Torres v. Puerto Rico, 99 S. Ct. 2425 (1979): 1978 Term, p. 5, sec. 1.413.
	 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 1977 Term, p. 2, sec. 1.413.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.
	 For cases dealing generally with searches of business premises, see sec. 1.651.
	 For cases dealing with inspections of closely regulated businesses, see sec. 1.744.

	1.7424  Of dairy farm
	 Lundeen v. Dept. of Agriculture, 189 Wis. 2d 255, 525 N.W.2d 758 (Ct. App. 1994): 1994 Term, p. 1-26, sec. 1.7412.


	1.743  Administrative building code inspections
	1.7431  In general
	 For cases dealing with the test for probable cause for this type of search, see sec. 1.3213.

	1.7432  Fourth Amendment does not require showing that consent to entry of premises has been denied
	 For cases dealing with this subject, see sec. 1.32132.

	1.7433  Violation of statutory requirement of showing that consent to entry of premises has been denied does not entitle defendant to suppression of evidence
	 For cases dealing with this subject, see sec. 1.82332.


	1.744  Inspection of closely regulated business
	 New York v. Burger, 107 S. Ct. 2636 (1987): 1986 Term, p. 9, sec. 1.4219A.
	 Donovan v. Dewey, 101 S. Ct. 2534 (1981): 1980 Term, p. 6, sec. 1.4214.
	 Marshall v. Barlow's Inc., 98 S. Ct. 1816 (1978): 1977 Term, p. 2, sec. 1.413.
	 Lundeen v. Dept. of Agriculture, 189 Wis. 2d 255, 525 N.W.2d 758 (Ct. App. 1994): 1994 Term, p. 1-26, sec. 1.7412.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 (Ct. App. 1981): 1980 Term, p. 6, sec. 1.4213.
	 For cases dealing generally with searches of closely regulated businesses, see sec. 1.6514.

	1.745  Inspection by conservation warden
	 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 (Ct. App. 1981): 1980 Term, p. 6, sec. 1.4213.

	1.746  Inspection by county humane officer
	1.7461  Of licensed barns or stables
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.



	1.75  Custodial Or Inventory Searches
	1.751  General principles
	1.7511  What constitutes inventory search
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.7511.

	1.7512  Cannot serve as "pretext" for obtaining evidence of violation of penal laws
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.


	1.752  Of arrestee and belongings on arrestee's person (booking search)
	1.7521  In general
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 Term, p. 16, sec. 1.5252.
	 Illinois v. Lafayette, 103 S. Ct. 2605 (1983): 1982 Term, p. 16, sec. 1.5251.
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 10, sec. 1.5251.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613.
	 For cases dealing with searches incident to arrest, see sec. 1.61.

	1.7522  No need for probable cause
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613.

	1.7523  Search and seizure of property taken from person of arrestee as part of booking search
	 For cases dealing with this subject, see sec. 1.7613.

	1.7524  Strip search
	 For cases dealing with this subject, see sec. 1.635.

	1.7525  Body cavity search
	 For cases dealing with this subject, see sec. 1.636.

	1.7526  Notebooks and other papers found on arrestee
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.

	1.7527  Cell phone
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶27.
	 For cases dealing generally with the search and seizure of cell phones, see sec. 1.6783.


	1.753  Of automobile
	1.7531  In general
	 Whren v. United States, 116 S. Ct. 1769 (1996): 1995 Term, p. 1-28, sec. 1.7521.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶71.
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶1-28.

	1.7532  When permitted
	1.75321  In general
	 Florida v. Wells, 110 S. Ct. 1632 (1990): 1989 Term, p. 1-33, sec. 1.7522.
	 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 Term, p. 16, sec. 1.5252.
	 Michigan v. Thomas, 102 S. Ct. 3079 (1982): 1981 Term, p. 8, sec. 1.5221.
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 9, sec. 1.5221.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶71.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 428 (1982): 1981 Term, p. 11, sec. 1.5252.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 12, sec. 1.525.
	 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 467 (1978): 1977 Term, p. 5, sec. 1.51.
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶1-28.
	 State v. Axelson, 149 Wis. 2d 339, 441 N.W.2d 259 (Ct. App. 1989): 1988 Term, p. 1-15, sec. 1.7251.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 25, sec. 1.926.
	 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 12, sec. 1.5252.
	 State v. Donovan, 91 Wis. 2d 401, 283 N.W.2d 431 (Ct. App. 1979): 1979 Term, p. 8, sec. 1.522.

	1.75322  Seizure, i.e., impoundment, of vehicle must have been reasonable, i.e., constitutionally permissible
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶11-28.

	1.75323  Need for departmental policy regarding inventory search of vehicle
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶71.

	1.75324  Search must be conducted for inventory, not investigatory, purposes
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶71.


	1.7533  Permissible scope
	1.75331  In general
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 25, sec. 1.926.

	1.75332  Trunks and other compartments
	 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 428 (1982): 1981 Term, p. 11, sec. 1.5252.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 12, sec. 1.525.
	 For cases dealing generally with the search of trunks and other compartments of an automobile, see sec. 1.6684.

	1.75333  Luggage and other closed containers
	 For cases dealing with this subject, see sec. 1.6685.

	1.75334  Playing audio cassette found in automobile during inventory search
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.


	1.7534  Cannot serve as "pretext" for obtaining evidence of violation of penal laws
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.


	1.754  Of other places or property
	1.7541  In general
	 Whren v. United States, 116 S. Ct. 1769 (1996): 1995 Term, p. 1-28, sec. 1.7521.

	1.7542  When permitted
	 Florida v. Wells, 110 S. Ct. 1632 (1990): 1989 Term, p. 1-33, sec. 1.7522.
	 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 Term, p. 16, sec. 1.5252.
	 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 (1990): 1989 Term, p. 1-34, sec. 1.7532.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 12, sec. 1.525.

	1.7543  Permissible scope
	 Florida v. Wells, 110 S. Ct. 1632 (1990): 1989 Term, p. 1-33, sec. 1.7522.
	 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 Term, p. 16, sec. 1.5252.
	 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 (1990): 1989 Term, p. 1-34, sec. 1.7532.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 12, sec. 1.525.

	1.7544  Particular property
	1.75441  Luggage and other closed containers
	 Florida v. Wells, 110 S. Ct. 1632 (1990): 1989 Term, p. 1-33, sec. 1.7522.
	 Colorado v. Bertine, 107 S. Ct. 738 (1987): 1986 Term, p. 16, sec. 1.5252.
	 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 (1990): 1989 Term, p. 1-34, sec. 1.7532.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 12, sec. 1.525.
	 For cases dealing generally with the search of luggage and other containers found in an automobile, see sec. 1.6685.

	1.75442  Misplaced purse
	 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 (1990): 1989 Term, p. 1-34, sec. 1.7532.


	1.7545  Cannot serve as "pretext" for obtaining evidence of violation of penal laws
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.



	1.76  Searches Directed At Particular Persons
	1.761  Arrestees
	1.7611  Search incident to arrest
	 For cases dealing with this subject, see sec. 1.61.

	1.7612  Custodial or inventory search of arrestee and belongings on arrestee's person (booking search)
	 For cases dealing with this subject, see sec. 1.752.

	1.7613  Search or seizure of property taken from person of arrestee for inventory by police, i.e., property taken during booking search
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613.
	 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 (Ct. App. 1993): 1993 Term, p. 25.3, sec. 25.211.

	1.7614  Search of property seized at time of arrest prior to its return to arrestee in anticipation of arrestee's release
	 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 (Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691.

	1.7615  Later search at station house of items that could have been searched at time and place of arrest
	 For cases dealing with this subject, see sec. 1.6965.


	1.762  Convicted defendants awaiting sentencing
	1.7621  General principles
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.

	1.7622  Drug testing
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.


	1.763  Prisoners
	1.7631  General principles
	 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, sec. 1.7632.

	1.7632  Search of person
	1.76321  In general
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-20, sec. 1.7621.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.

	1.76322  Strip search
	 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, sec. 1.7632.


	1.7633  Search of cell
	 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 Term, p. 1-41, sec. 1.7621.
	 Block v. Rutherford, 104 S. Ct. 3227 (1984): 1983 Term, p. 27, sec. 1.636.
	 Hudson v. Palmer, 104 S. Ct. 3194 (1984): 1983 Term, p. 27, sec. 1.636.
	 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 11, sec. 1.5291.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 9, sec. 1.525.

	1.7634  Blood testing of prison inmates to compile DNA data bank
	 In Interest of James P., 180 Wis. 2d 677, 510 N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 1-31, sec. 1.7631.

	1.7635  Search of incoming and outgoing mail
	1.76351  In general
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶1-25.

	1.76352  Search of incoming mail purportedly containing legal papers:  in general
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶1-25.

	1.76353  Search of incoming mail purportedly containing legal papers:  when search violates administrative regulation requiring prisoner's presence when mail opened
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶1-25.


	1.7636  Monitoring and recording of prisoner's oral and wire communications
	1.76361  Telephone calls
	 For cases dealing with this subject, see sec. 5.11151.

	1.76362  Conversations in interview rooms
	 For cases dealing with this subject, see sec. 5.11152.



	1.764  Probationers and parolees; persons on extended supervision
	1.7641  General principles
	1.76411  In general
	 Samson v. California, 126 S. Ct. 2193 (2006).
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 Griffin v. Wisconsin, 107 S. Ct. 3164 (1987): 1986 Term, p. 7, sec. 1.3718.
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 (1986): 1985 Term, p. 10, sec. 1.621.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶9-28.
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.
	 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 (Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 (Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 1-11, sec. 1.6131.
	 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 (Ct. App. 1985): 1985 Term, p. 11, sec. 1.621.

	1.76412  Effect of violation of administrative regulation governing probation and parole searches
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.

	1.76413  Search and/or other activity by probation or parole agent not rendered unlawful by virtue of later reversal of conviction upon which defendant's status as probationer or parolee based
	 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 (Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641.

	1.76414  In conducting search, probation officer may not serve as "stalking horse" for police; probation search may not be used as subterfuge to further criminal investigation; police may not instigate search
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶22.
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶16-23.
	 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 (Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431.

	1.76415  Validity of suspicionless search of parolee who has agreed to search by parole agent or other peace officer without warrant or cause as condition of release on parolee
	 Samson v. California, 126 S. Ct. 2193 (2006).


	1.7642  Search of person
	1.76421  In general
	 Samson v. California, 126 S. Ct. 2193 (2006).
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 (1986): 1985 Term, p. 10, sec. 1.621.
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.
	 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 (Ct. App. 1985): 1985 Term, p. 11, sec. 1.621.

	1.76422  Search incident to arrest for probation or parole violation
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.

	1.76423  Validity of suspicionless search of parolee who has agreed to search by parole agent or other peace officer without warrant or cause as condition of release on parolee
	 For cases dealing with this subject, see sec. 1.76415.


	1.7643  Search of residence
	1.76431  In general
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-32, sec. 1.7645.
	 Griffin v. Wisconsin, 107 S. Ct. 3164 (1987): 1986 Term, p. 7, sec. 1.3718.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶14-42.
	 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-20, sec. 1.7632.
	 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 (1986): 1985 Term, p. 10, sec. 1.621.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶9-28.
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶1-30.
	 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 (Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431.
	 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 (Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641.
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.
	 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 (Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 (Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 1-11, sec. 1.6131.
	 State v. Griffin, 126 Wis. 2d 183, 376 N.W.2d 62 (Ct. App. 1985): 1985 Term, p. 11, sec. 1.621.
	 For cases dealing with the need for a warrant to arrest a probationer or parolee in his home, see sec. 1.1615.

	1.76432  Right of co-occupant of premises to complain about search and to obtain suppression of its fruits
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 (Ct. App. 1993): 1993 Term, p. 1-5, sec. 1.1223.

	1.76433  Administrative regulation requirement of notice to parolee or probationer
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.

	1.76434  Effect of police participation or cooperation in search; determining whether search is police search or probationary search
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶29-34.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶10-16.
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶16-23.

	1.76435  Effect of police officers' accompaniment of probation officer at time search is carried out
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶26-34.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶16.
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶16-23.
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.

	1.76436  Search and/or other activity by probation or parole agent not rendered unlawful by virtue of later reversal of conviction upon which defendant's status as probationer or parolee based
	 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 (Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641.

	1.76437  In conducting search, probation officer may not serve as "stalking horse" for police; probation search may not be used as subterfuge to further criminal investigation; police may not instigate search
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶22.
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶16-23.
	 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 (Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431.

	1.76438  Administrative code regulation forbidding forcible entry in probationer's or parolee's absence
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶24-27.


	1.7644  Search of residence (cont'd)
	1.76441  Effect of fact that, in scheduling and conducting search, probation officer is cooperating with police
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶31-33.

	1.76442  Effect of fact that police provide information that led to search
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶33.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶15.
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶21.

	1.76443  Effect of existence of concurrent police investigation
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶15.

	1.76444  Effect of fact that items seized in search were turned over to police
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶15.

	1.76445  Determining whether reasonable grounds exist for search
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶35-41.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶17-23.

	1.76446  Search requires only reasonable suspicion, not probable cause
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶10.

	1.76447  Reasonable probation search is lawful even if probation officer relies on information from law enforcement officers that was obtained in violation of Fourth Amendment
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶24-29.

	1.76448  Appellate review of question whether search of probationer's residence is probation search or police search
	 For cases dealing with this subject, see sec. 1.98284.


	1.7645  Seizure of person (arrest)
	1.76451  Arrest for probation or parole violation; detention on probation hold
	 For cases dealing with this subject, see sec. 1.5992.

	1.76452  Propriety of arrest of probationer or parolee in his or her home without warrant
	 For cases dealing with this subject, see sec. 1.1615.


	1.7646  Mandatory drug testing
	 In Interest of James P., 180 Wis. 2d 677, 510 N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 1-31, sec. 1.7647.

	1.7647  Effect of sending state's failure to obtain Wisconsin's approval for supervision of probationer
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.


	1.765  Students
	1.7651  General principles
	 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 741, 769 N.W.2d 130, at ¶14.
	1.76511  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).
	 Board of Education of Independent School District No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term USSC-21.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-32, sec. 1.7651.
	 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 Term, p. 22, sec. 1.621.
	 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 637 (1993): 1992 Term, p. 1-41, sec. 1.7642.
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 4, sec. 1.3432.

	1.76512  Only reasonable suspicion, not probable cause, required for student searches
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).

	1.76513  Permissible scope of search; scope of search must be reasonable
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).

	1.76514  When object of search is enforcement of school rule, validity of search requires that rule be legitimate
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).


	1.7652  Search of person
	1.76521  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).
	 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653.
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 4, sec. 1.3432.

	1.76522  Strip search
	 For cases dealing with this subject, see sec. 1.7655.


	1.7653  Search of desk, locker, purse, backpack, etc.
	1.76531  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).
	 New Jersey v. T.L.O., 105 S. Ct. 733 (1985): 1984 Term, p. 22, sec. 1.621.
	 In Interest of Isiah B., 176 Wis. 2d 639, 500 N.W.2d 637 (1993): 1992 Term, p. 1-41, sec. 1.7642.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.

	1.76532  Search of backpack
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).


	1.7654  Drug testing
	 Board of Education of Independent School District No. 92 v. Earls, 122 S. Ct. 2559 (2002), 2001 Term USSC-21.
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-32, sec. 1.7652.
	 In Interest of Angelia D.B., 211 Wis. 2d 140, 564 N.W.2d 682 (1997): 1996 Term, p. 1-29, sec. 1.7653.

	1.7655  Strip search
	1.76551  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).

	1.76552  What constitutes
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).

	1.76553  When permitted:  Must have suspicion of either danger or student's resort to underwear for hiding evidence of wrongdoing
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).


	1.7656  Search of student's car, parked in school parking lot
	 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 741, 769 N.W.2d 130, at ¶13-23.


	1.766  Government employes
	1.7661  General principles
	 National Treasury Employes Union v. Von Raab, 109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531.
	 O'Connor v. Ortega, 107 S. Ct. 1492 (1987): 1986 Term, p. 5, sec. 1.3715.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶40-41, 46.
	 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912.

	1.7662  Drug testing
	1.76621  In general
	1.76622  Employes engaged in drug interdiction
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-33, sec. 1.7661.
	 National Treasury Employes Union v. Von Raab, 109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.

	1.76623  Employes carrying firearms
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-33, sec. 1.7661.
	 National Treasury Employes Union v. Von Raab, 109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531.

	1.76624  Employes with access to classified information
	 National Treasury Employes Union v. Von Raab, 109 S. Ct. 1384 (1989): 1988 Term, p. 1-4, sec. 1.1531.

	1.76625  Employes seeking promotion to certain sensitive positions
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.


	1.7663  Search of office, desk, files, etc.
	1.76631  In general
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶40-41, 46.

	1.76632  By employer for noninvestigatory, work-related purposes or for investigation of work-related misconduct
	 O'Connor v. Ortega, 107 S. Ct. 1492 (1987): 1986 Term, p. 5, sec. 1.3715.


	1.7664  Records of legislators' communications maintained by Legislative Technology Services Bureau
	 For cases dealing with this subject, see sec. 1.6798.

	1.7665  Expectation of privacy in areas shared with others
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶25.


	1.767  Private employes
	1.7671  General principles
	 Minnesota v. Carter, 119 S. Ct. 469 (1998): 1998 Term, p. 1-4, sec. 1.12225.

	1.7672  Drug testing
	1.76721  In general
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.

	1.76722  Employes engaged in safety sensitive tasks
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.
	 Vernonia School District v. Acton, 115 S. Ct. 2386 (1995): 1994 Term, p. 1-33, sec. 1.7671.
	 Skinner v. Railway Labor Executives' Association, 109 S. Ct. 1402 (1989): 1988 Term, p. 1-2, sec. 1.152.
	 State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 (1993): 1992 Term, p. 1-32, sec. 1.6322.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶11.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.


	1.7673  Expectation of privacy in areas shared with others
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶25.


	1.768  Juveniles placed on supervision
	1.7681  Requiring blood test to determine whether juvenile is father of sister's child
	 In Interest of James P., 180 Wis. 2d 677, 510 N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, sec. 42.4212.


	1.769  Other persons
	1.7691  Candidates for public office
	1.76911  Drug testing
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.
	 Chandler v. Miller, 117 S. Ct. 1295 (1997): 1996 Term, p. 1-33, sec. 1.7681.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶41.


	1.7692  Pregnant women
	1.76921  Drug testing
	 Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001), 2000 Term USSC-11.




	1.77  Other Searches And Seizures
	1.771  Frisk at investigative stop (stop and frisk)
	 For cases dealing with this subject, see secs. 1.526 and 1.527.

	1.772  Protective walk-through (i.e. sweep) of premises
	1.7721  In general
	 Maryland v. Buie, 110 S. Ct. 1093 (1990): 1989 Term, p. 1-35, sec. 1.771.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶31-42.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶11-20.
	 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶19-21.
	 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 1.16123.
	 State v. Kruse, 175 Wis. 2d 89, 499 N.W.2d 185 (Ct. App. 1993): 1992 Term, p. 1-42, sec. 1.772.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.772.

	1.7722  After arrest of person on premises
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶31-42.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶11.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶25-26.
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶19-27.

	1.7723  After entry of premises believed to be site of ongoing criminal activity (e.g., burglary, drug possession or dealing, etc.)
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶11-20.
	 State v. Londo, 2002 WI App 90, 252 Wis. 2d 731, 643 N.W.2d 869, 2001 Term WCA-313, at ¶11.

	1.7724  Right of police to make protective sweep as adjunct to exercise of community caretaker function
	 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶19-21.

	1.7725  Scope of search permitted
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶35-42.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶11.


	1.773  Public safety searches
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶14-15.
	 For cases dealing with public safety stops, see sec. 1.542.

	1.774  Community caretaker entries, searches and seizures
	1.7741  In general
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶1-48.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-58, sec. 1.774.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶1-42.
	 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 831, 707 N.W.2d 565, at ¶1-34.
	 State v. Harwood, 2003 WI App 215, 267 Wis. 2d 386, 671 N.W.2d 325, at ¶14, 18.
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶20-27.
	 State v. Ferguson, 2001 WI App 102, 244 Wis. 2d 17, 629 N.W.2d 788, 2000 Term WCA-283, at ¶1-23.
	 State v. Horngren, 2000 WI App 177, 238 Wis. 2d 347, 617 N.W.2d 508, 2000 Term WCA-44, at ¶7-18.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Paterson, 220 Wis. 2d 526, 583 N.W.2d 190 (Ct. App. 1998): 1998 Term, p. 1-55, sec. 1.774.
	 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 (Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431.
	 For cases dealing with community caretaker stops, see sec. 1.543.

	1.7742  Entry into home pursuant to community caretaker function (e.g., when police receive report that person in home is threatening to commit suicide, when police receive report of suspicious activity at home that may be burglary in progress, etc.)
	 For cases dealing with this subject, see sec. 1.6488.

	1.7743  Right of police to make protective sweep as adjunct to exercise of community caretaker function
	 For cases dealing with this subject, see sec. 1.7724.

	1.7744  Seizure of automobile in exercise of community caretaker function
	 State v. Clark, 2003 WI App 121, 265 Wis. 2d 557, 666 N.W.2d 112, at ¶20-27.

	1.7745  Is subjective intent or motivation of officer relevant in determining whether officer is legitimately engaged in community caretaker function?
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶23-36.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶30-41.

	1.7746  Must activity be "totally divorced" from law enforcement function to be deemed community caretaker activity?
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶23-36.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶30-41.

	1.7747  Related matters
	1.77471  Community caretaker stop or detention (i.e., seizure)
	 For cases dealing with this subject, see sec. 1.543.



	1.775  Good Samaritan searches
	 For cases dealing with Good Samaritan stops, see sec. 1.541.

	1.776  Private health and safety searches (the emergency doctrine)
	 For cases dealing with this subject, see sec. 1.622.

	1.777  Surveillance of persons arrested for or suspected of criminal activity
	1.7771  Arrested person
	 Washington v. Chrisman, 102 S. Ct. 812 (1982): 1981 Term, p. 13, sec. 1.5292.
	 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 (Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431.
	 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732.
	 For cases dealing with the surveillance of an arrested person's public movements, see sec. 1.24212.

	1.7772  Nonarrested suspect
	 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-56, sec. 1.7732.
	 For cases dealing with the surveillance of the public movements of a nonarrested suspect, see sec. 1.24213.


	1.778  "Render safe" doctrine
	 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 (1991): 1990 Term, p. 1-1, sec. 1.1113.
	 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 620 N.W.2d 225, 2000 Term WCA-108, at ¶22.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-58, sec. 1.775.

	1.779  Other searches
	1.7791  Removal of mobile home as part of eviction
	 Soldal v. Cook County, 113 S. Ct. 538 (1992): 1992 Term, p. 1-44, sec. 1.773.

	1.7792  Frisk of individual who police intend to place in squad car
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶50.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶14-19.
	 For cases dealing with the use of an officer's intent to place a detainee into a police vehicle as one of the factors that may justify a frisk, see sec. 1.52638.

	1.7793  Searches of inmate mail
	 For cases dealing with this subject, see sec. 1.7635.

	1.7794  Asking person on premises whether dangerous weapon is on premises
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶11, 14-15.




	1.8  Effect Of Illegal Arrest, Search, Or Seizure
	1.81  General Principles
	1.811  In general
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 Murray v. United States, 108 S. Ct. 2529 (1988): 1987 Term, p. 1-19, sec. 1.81.
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶19.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311.

	1.812  Illegal search or seizure does not warrant dismissal of prosecution
	 United States v. Morrison, 101 S. Ct. 665 (1981): 1980 Term, p. 19, sec. 1.91.

	1.813  To warrant suppression of evidence, there must be causal connection between illegal arrest, search, or seizure and discovery of evidence
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶17.


	1.82  Exclusionary Rule
	1.821  Nature, purpose and applicability in general
	1.8211  In general
	 Herring v. United States, 129 S. Ct. 695 (2009).
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 Pennsylvania Bd. of Probation and Parole v. Scott, 118 S. Ct. 2014 (1998): 1997 Term, p. 1-51, sec. 1.8222.
	 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 Term, p. 1-35, sec. 1.8281.
	 James v. Illinois, 110 S. Ct. 648 (1990): 1989 Term, p. 1-36, sec. 1.821.
	 Murray v. United States, 108 S. Ct. 2529 (1988): 1987 Term, p. 1-19, sec. 1.81.
	 California v. Greenwood, 108 S. Ct. 1625 (1988): 1987 Term, p. 1-2, sec. 1.143.
	 Illinois v. Krull, 107 S. Ct. 1160 (1987): 1986 Term, p. 25, sec. 1.921.
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.
	 Immigration & Naturalization Service v. Delgado, 104 S. Ct. 1758 (1984): 1983 Term, p. 33, sec. 1.921.
	 United States v. Payner, 100 S. Ct. 2439 (1980): 1979 Term, p. 15, sec. 1.911.
	 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 Term, p. 15, sec. 1.911.
	 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 Term, p. 12, sec. 1.911.
	 Franks v. Delaware, 98 S. Ct. 2674 (1978): 1977 Term, p. 8, sec. 1.91.
	 Scott v. United States, 98 S. Ct. 1717 (1978): 1977 Term, p. 8, sec. 1.91.
	 United States v. Ceccolini, 98 S. Ct. 1054 (1978): 1977 Term, p. 8, sec. 1.91.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶19.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶21.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶49.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶22-31.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶77.
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶15.
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶39-63.
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-51, sec. 1.821.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. O'Neill, 121 Wis. 2d 300, 359 N.W.2d 906 (1984): 1984 Term, p. 35, sec. 1.921.
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 34, sec. 1.921.
	 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 (1979): 1978 Term, p. 12, sec. 1.911.
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶16-30.
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶27.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶13.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 (Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 1-10, sec. 1.3211.
	 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 (Ct. App. 1988): 1988 Term, p. 1-20, sec. 1.8221.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.

	1.8212  Nature of state exclusionary rule: judge made or constitutionally mandated?
	 Herring v. United States, 129 S. Ct. 695 (2009).
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.

	1.8213  Applicability of exclusionary rule mandated under federal constitution to states
	 Herring v. United States, 129 S. Ct. 695 (2009).

	1.8214  Affording broader scope to exclusionary rule under state constitution
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶1-83.

	1.8215  When police mistakes leading to unlawful search are result of isolated negligence attenuated from search, rather than systemic error or reckless disregard of constitutional requirements, exclusionary rule does not apply
	 Herring v. United States, 129 S. Ct. 695 (2009).

	1.8216  Purposes of exclusionary rule
	1.82161  In general
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶16, 23.

	1.82162  To deter police misconduct
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶16, 23.

	1.82163  To preserve judicial integrity
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶16-30, 23-30.



	1.822  Applicability of exclusionary rule to pleadings or proceedings other than criminal trial
	1.8221  In general
	 Pennsylvania Bd. of Probation and Parole v. Scott, 118 S. Ct. 2014 (1998): 1997 Term, p. 1-51, sec. 1.8222.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-32, sec. 1.8221.

	1.8222  Investigative (grand jury and John Doe) proceeding
	 Pennsylvania Bd. of Probation and Parole v. Scott, 118 S. Ct. 2014 (1998): 1997 Term, p. 1-52, sec. 1.8225.
	 United States v. Williams, 112 S. Ct. 1735 (1992): 1991 Term, p. 4-2, sec. 4.193.
	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 1-59, sec. 1.8221.
	 Illinois v. Krull, 107 S. Ct. 1160 (1987): 1986 Term, p. 25, sec. 1.9221.
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 34, sec. 1.9221.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 36, sec. 2.3322.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶42.

	1.8223  Complaint
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 36, sec. 2.3322.

	1.8224  Preliminary examination
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 36, sec. 2.3322.

	1.8225  Sentencing proceeding
	 For cases dealing with this subject, see sec. 9.194.

	1.8226  Probation or parole revocation proceeding
	 Pennsylvania Bd. of Probation and Parole v. Scott, 118 S. Ct. 2014 (1998): 1997 Term, p. 1-51, sec. 1.8222.
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶25-26.

	1.8227  Deportation proceedings
	 Pennsylvania Bd. of Probation and Parole v. Scott, 118 S. Ct. 2014 (1998): 1997 Term, p. 1-52, sec. 1.8223.
	 Immigration & Naturalization Service v. Lopez-Mendoza, 104 S. Ct. 3479 (1984): 1983 Term, p. 34, sec. 1.9222.

	1.8228  Civil proceedings
	 Pennsylvania Bd. of Probation and Parole v. Scott, 118 S. Ct. 2014 (1998): 1997 Term, p. 1-52, sec. 1.8224.
	 Immigration & Naturalization Service v. Lopez-Mendoza, 104 S. Ct. 3479 (1984): 1983 Term, p. 34, sec. 1.9223.
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 34, sec. 1.9223.
	 State ex rel. Peckham v. Krenke, 229 Wis. 2d 778, 601 N.W.2d 287 (Ct. App. 1999): at page 787 of opinion.

	1.8229  Other proceedings
	1.82291  Juvenile proceedings
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 129, sec. 12.132.

	1.82292  Probation or parole officer's decision to conduct search of probationer's or parole's residence
	 For cases dealing with this subject, see sec. 1.76445.



	1.823  Applicability of exclusionary rule in situations not involving violations of constitutional rights
	1.8231  In general
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶1-97.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶25.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶23.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶30.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶25.
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶17.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.
	 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 (Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231.
	 For cases dealing generally with the propriety of suppressing evidence as a remedy for something other than a violation of the defendant's constitutional rights, see sec. 20.864.

	1.8232  When administrative regulation violated
	 United States v. Caceres, 99 S. Ct. 1465 (1979): 1978 Term, p. 11, sec. 1.71.
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶9.

	1.8233  When statute violated
	1.82331  In general
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶1-97.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶31.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶25.
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶16-19.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.
	 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. App. 1987): 1987 Term, p. 1-20, sec. 1.8232.
	 For cases dealing with the applicability of the exclusionary rule when the requirements of the wiretap statute have not been complied with, see sec. 5.1133.

	1.82332  Violation of statutory provision that special inspection warrant may only be issued upon showing that consent to entry for inspection has been refused
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶16-19.


	1.8234  When non-constitutional defect occurs in issuance of warrant
	1.82341  Issuance of warrant by court commissioner not authorized to do so
	 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 (Ct. App. 1985): 1984 Term, p. 36, sec. 1.925.
	 State v. Verkuylen, 120 Wis. 2d 59, 352 N.W.2d 668 (Ct. App. 1984): 1984 Term, p. 36, sec. 1.925.
	 For cases dealing generally with the power of a court commissioner to issue a search warrant, see sec. 1.42821.

	1.82342  Issuance of warrant by court commissioner who has not filed oath of office
	 For cases dealing generally with the issuance of a search warrant by a court commissioner who has not filed his oath of office, see sec. 1.42822.


	1.8235  When another state's law violated
	1.82351  Constitutional violation
	1.82352  Statutory or other violation

	1.8236  When officer obtaining evidence is acting outside his or her jurisdiction
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶7-9.
	 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 (Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231.

	1.8237  When treaty violated
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).

	1.8238  When subpoena for documents improperly issued under Wis. Stat. § 968.135
	 For cases dealing with this subject, see sec. 20.86428.

	1.8239  Other situations
	 For cases dealing generally with the suppression of evidence on account of nonconstitutional violations of the defendant's rights, see sec. 20.864.


	1.824  Use of illegally obtained evidence to impeach
	1.8241  To impeach testifying defendant
	 James v. Illinois, 110 S. Ct. 648 (1990): 1989 Term, p. 1-36, sec. 1.8241.
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 34, sec. 1.924.
	 United States v. Havens, 100 S. Ct. 1912 (1980): 1979 Term, p. 15, sec. 1.912.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 2-5, sec. 2.173.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 1-34, sec. 1.8241.

	1.8242  To impeach defense witness
	 James v. Illinois, 110 S. Ct. 648 (1990): 1989 Term, p. 1-36, sec. 1.8242.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 2-5, sec. 2.173.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 1-34, sec. 1.8242.

	1.8243  To impeach prosecution witness
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 2-5, sec. 2.173.


	1.825  Good faith exception to exclusionary rule
	1.8251  General principles
	1.82511  In general
	 Pearson v. Callahan, 129 S. Ct. 808 (2009).
	 Herring v. United States, 129 S. Ct. 695 (2009).
	 Ryder v. United States, 115 S. Ct. 2031 (1995): 1994 Term, p. 1-34, sec. 1.8251.
	 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 Term, p. 1-35, sec. 1.8281.
	 Illinois v. Krull, 107 S. Ct. 1160 (1987): 1986 Term, p. 23, sec. 1.851.
	 Massachusetts v. Sheppard, 104 S. Ct. 3424 (1984): 1983 Term, p. 36, sec. 1.925.
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 35, sec. 1.925.
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶23-55.
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶28-75.
	 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 (1986): 1985 Term, p. 23, sec. 2.1322.
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶19-30.
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶10-11, 18.
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶32.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶16.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶21.
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶19.
	 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361.
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141.
	 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 (Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251.
	 State v. DeSmidt, 151 Wis. 2d 324, 444 N.W.2d 420 (Ct. App. 1989): 1989 Term, p. 1-16, sec. 1.4231.
	 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 (Ct. App. 1985): 1984 Term, p. 36, sec. 1.925.
	 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 (Ct. App. 1984): 1984 Term, p. 35, sec. 1.925.
	 State v. Verkuylen, 120 Wis. 2d 59, 352 N.W.2d 668 (Ct. App. 1984): 1984 Term, p. 36, sec. 1.925.
	 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 (Ct. App. 1984): 1983 Term, p. 36, sec. 1.925.
	 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 500 (Ct. App. 1983): 1983 Term, p. 36, sec. 1.925.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.

	1.82512  Officer may not rely on warrant based on showing "so lacking in indicia of probable cause as to render official belief in its existence entirely unreasonable"
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶28-44.


	1.8252  Applicable to clerical errors that result in fourth amendment violation
	1.82521  Clerical errors of court (i.e., judicial) employees
	 Herring v. United States, 129 S. Ct. 695 (2009).
	 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 Term, p. 1-35, sec. 1.8281.

	1.82522  Clerical errors of employees of law enforcement agency
	 Herring v. United States, 129 S. Ct. 695 (2009).


	1.8253  Applicability, scope, and requirements under Wisconsin Constitution
	1.82531  In general
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶5.
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶26, 45-55.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶72.
	 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 N.W.2d 473, 2001 Term WSC-6, at ¶24.
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶28-75.
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶21.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶16.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶21.
	 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361.

	1.82532  Requirement of "significant investigation"
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶26, 47-55.

	1.82533  Requirement of "review by a police officer trained in, or very knowledgeable of, the legal vagaries of probable cause and reasonable suspicion, or a knowledgeable government attorney"
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶26, 46.


	1.8254  Applicability to officer's reliance on search warrant that improperly authorized no-knock entry
	 For cases dealing with this subject, see sec. 1.42562.

	1.8255  Exception to exclusionary rule when police have relied, in objective good faith, upon controlling pronouncements of the Wisconsin Supreme Court that are later overruled by the United States Supreme Court
	 For cases dealing with this subject, see sec. 1.8282.

	1.8256  Good-faith exception not applicable to failure to comply with requirement that search warrant application be supported by oath or affirmation
	 For cases dealing with this subject, see sec. 1.42325.

	1.8257  Good-faith exception to exclusionary rule has no role to play in determining whether warrant-issuing magistrate properly found probable cause
	 For cases dealing with this subject, see sec. 1.42216.

	1.8258  Applicability to search performed in food-faith reliance on statute later declared unconstitutional
	 For cases dealing with this subject, see sec. 1.9413.

	1.8259  Other matters
	1.82591  Applicability to officer's reliance on information from standard data bases showing outstanding warrant for defendant's arrest for felony, when no such warrant in fact existed
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶11, 18.

	1.82592  Good-faith exception not applicable when police rely on search or arrest warrant that judge, magistrate, or other entity issuing warrant had no authority to issue
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶19.



	1.826  Inevitable discovery doctrine
	1.8261  In general
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶133.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 26, sec. 1.926.
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶48-50.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 1-34, sec. 1.826.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, sec. 1.8311.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-8, sec. 1.452.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 25, sec. 1.926.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 37, sec. 1.926.
	 For cases dealing with the inevitable discovery doctrine when evidence is sought to be suppressed because of constitutional violation in taking the defendant's statement, see sec. 2.644.
	 For cases dealing with the inevitable discovery doctrine when evidence is sought to be suppressed because of violation of the defendant's right to counsel, see sec. 25.5622.
	 For cases dealing with the burden of proof on whether a search falls within the inevitable discovery exception to the exclusionary rule, see sec. 1.91281.

	1.8262  Is this doctrine applicable when there has been invasion of body to secure evidence?
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶63.
	 State v. Payano-Roman, 2005 WI App 118, 284 Wis. 2d 350, 701 N.W.2d 72, at ¶16.

	1.8263  To bring case within inevitable discovery doctrine, state must show that law enforcement officer was actively pursuing legal alternative, on which state relies to claim inevitable discovery, before unlawful activity occurred
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶49-50.


	1.827  Independent source doctrine
	1.8271  In general
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 Illinois v. McArthur, 121 S. Ct. 946 (2001), 2000 Term USSC-7.
	 Murray v. United States, 108 S. Ct. 2529 (1988): 1987 Term, p. 1-20, sec. 1.827.
	 Segura v. United States, 104 S. Ct. 3380 (1984): 1983 Term, p. 37, sec. 1.927.
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶43-55.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶21.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 (Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421.
	 For cases dealing with the independent source doctrine when evidence is sought to be suppressed because of constitutional violation in taking the defendant's statement, see sec. 2.645.
	 For cases dealing with the independent source doctrine when evidence is sought to be suppressed because of violation of the defendant's right to counsel, see sec. 25.5623.

	1.8272  Application when search warrant issued based on both untainted (i.e., constitutionally obtained) evidence and tainted (i.e., unconstitutionally obtained) evidence
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶43-55.


	1.828  Other matters
	1.8281  Exception to exclusionary rule for clerical errors that result in fourth amendment violation
	1.82811  Clerical errors of court (i.e., judicial) employees
	 Herring v. United States, 129 S. Ct. 695 (2009).
	 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 Term, p. 1-35, sec. 1.8281.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶22.

	1.82812  Clerical errors of law enforcement agency employees
	 Herring v. United States, 129 S. Ct. 695 (2009).


	1.8282  Exception to exclusionary rule when police have relied, in objective good faith, upon controlling pronouncements of the Wisconsin Supreme Court that are later overruled by the United States Supreme Court
	1.82821  In general
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶49-50.
	 State v. Orta, 2000 WI 4, 231 Wis. 2d 782, 604 N.W.2d 543: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶13-16.

	1.82822  This exception applies to exclusionary rule under state constitution
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.




	1.83  Fruit Of Poisonous Tree; Attenuation Of Taint
	1.831  General principles
	1.8311  In general
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 Kaupp v. Texas, 123 S. Ct. 1843 (2003).
	 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 Term, p. 1-37, sec. 1.8311.
	 Murray v. United States, 108 S. Ct. 2529 (1988): 1987 Term, p. 1-19, sec. 1.81.
	 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 Term, p. 54, sec. 3.1197.
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 38, sec. 1.931.
	 Segura v. United States, 104 S. Ct. 3380 (1984): 1983 Term, p. 38, sec. 1.931.
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 38, sec. 1.931.
	 State v. Carroll, 2010 WI 8, __ Wis. 2d __, 778 N.W.2d 1, at ¶19.
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶32-34.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶22, 24-31.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶16.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶48.
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶29.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-51, sec. 1.821.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 277 (1991): 1991 Term, p. 1-20, sec. 1.8311.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-38, sec. 1.8323.
	 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 (1978): 1978 Term, p. 27, sec. 3.152.
	 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 (1978): 1977 Term, p. 8, sec. 1.9211.
	 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 762 N.W.2d 436, at ¶23-30.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶21-22.
	 State v. Farias-Mendoza, 2006 WI App 134, 294 Wis. 2d 726, 720 N.W.2d 489, at ¶26.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶27.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶46-47.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶23-29.
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 1-83, sec. 1.8311.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.
	 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 1.83321.
	 State v. Secrist, 218 Wis. 2d 508, 582 N.W.2d 37 (Ct. App. 1998): 1997 Term, p. 1-11, sec. 1.3122.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 (Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311.
	 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 (Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241.
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, sec. 1.8311.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 26, sec. 1.931.
	 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 (Ct. App. 1983): 1982 Term, p. 30, sec. 1.9332.

	1.8312  Illegality does not reach backwards to taint evidence secured before it occurred
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 3, sec. 1.1351.
	 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 Term, p. 15, sec. 1.911.
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶33.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.

	1.8313  Challenged evidence must in some sense be product of illegal governmental activity before fruit-of-poisonous-tree analysis appropriate
	1.83131  In general
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 Term, p. 1-37, sec. 1.8311.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶26-27.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.

	1.83132  If police would have engaged in particular challenged activity even in absence of earlier illegal detention or search, earlier illegal detention or search provides no grounds for suppressing product of challenged activity as fruit of earlier illegal detention or search
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶38.


	1.8314  Dissipation of taint by intervening voluntary consent
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.

	1.8315  Unlawful resistance to unconstitutional activity (e.g., stop without reasonable suspicion) may be viewed as intervening illegal act that can allow admissibility of evidence
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶23.

	1.8316  Abandonment of property in response to unconstitutional activity (e.g., illegal stop or frisk) does not attenuate connection between unconstitutional frisk and seizure of property
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶20-25.

	1.8317  Affording broader scope to fruit of poisonous tree doctrine under state constitution
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶1-83.

	1.8318  Applicability of fruit of poisonous tree doctrine to statutory violations
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶72-96.


	1.832  Effect of illegal arrest or other seizure of the person
	1.8321  General principles
	1.83211  In general
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 39, sec. 1.9321.
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141.
	 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 (Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311.

	1.83212  Unlawful resistance to illegal arrest or other seizure of the person (e.g., stop without reasonable suspicion) may be viewed as intervening illegal act that can allow admissibility of evidence
	 For cases dealing with this subject, see sec. 1.8315.


	1.8322  On subsequent statement
	1.83221  In general
	 Kaupp v. Texas, 123 S. Ct. 1843 (2003).
	 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 Term, p. 1-6, sec. 1.1516.
	 Lanier v. South Carolina, 106 S. Ct. 297 (1985): 1985 Term, p. 20, sec. 1.9321.
	 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 Term, p. 38, sec. 1.9323.
	 Immigration & Naturalization Service v. Lopez-Mendoza, 104 S. Ct. 3479 (1984): 1983 Term, p. 39, sec. 1.9322.
	 Cardwell v. Taylor, 103 S. Ct. 2015 (1983): 1982 Term, p. 29, sec. 1.9322.
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 Taylor v. Alabama, 102 S. Ct. 2664 (1982): 1981 Term, p. 19, sec. 1.9222.
	 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 Term, p. 16, sec. 1.9221.
	 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 Term, p. 13, sec. 1.9231.
	 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 (1986): 1985 Term, p. 20, sec. 1.9321.
	 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 (1986): 1985 Term, p. 23, sec. 2.1322.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 16, sec. 1.9221.
	 State v. Farias-Mendoza, 2006 WI App 134, 294 Wis. 2d 726, 720 N.W.2d 489, at ¶25-34.
	 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 (Ct. App. 1998): 1998 Term, p. 1-29, sec 1.5222.
	 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 (Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311.
	 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 (Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 26, sec. 1.931.
	 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 (Ct. App. 1984): 1984 Term, p. 35, sec. 1.925.
	 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 (Ct. App. 1984): 1983 Term, p. 39, sec. 1.9322.
	 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 (Ct. App. 1984): 1983 Term, p. 40, sec. 2.191.
	 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 (Ct. App. 1983): 1983 Term, p. 1, sec. 1.115.

	1.83222  When arrest illegal because it was made in home without warrant: statement made in home is inadmissible
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶18.

	1.83223  When arrest illegal because it was made in home without warrant: statement is generally admissible if made outside home after arrest
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 Term, p. 1-6, sec. 1.1516.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶36-40.
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶16-21.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶27.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, sec. 1.8311.

	1.83224  When arrest illegal because it was made in home without warrant: statement obtained outside home is not admissible if entry into home and arrest there provided probable cause for arrest
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶17-21.


	1.8323  On subsequent pretrial or in-court identification
	1.83231  Pretrial identification
	 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 Term, p. 16, sec. 1.9222.
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶33.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-38, sec. 1.8323.

	1.83232  In-court identification
	 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 Term, p. 16, sec. 1.9223.
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶32-41.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-38, sec. 1.8323.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 26, sec. 1.931.

	1.83233  When arrest illegal because it was made in home without warrant:  identification is generally admissible if made outside home after arrest
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶16-24.

	1.83234  When arrest illegal because it was made in home without warrant:  identification made outside home is not admissible if entry into home and arrest there provided probable cause for arrest
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶17-21.


	1.8324  On subsequent consent to search
	 Florida v. Royer, 103 S. Ct. 1319 (1983): 1982 Term, p. 23, sec. 1.655.
	 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 (1986): 1985 Term, p. 23, sec. 2.1322.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶11.
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶20.
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶7, 17.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶9, 23.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶12-13.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶23-29.
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶24.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 26, sec. 1.931.
	 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 (Ct. App. 1984): 1983 Term, p. 40, sec. 2.191.

	1.8325  On jurisdiction to try defendant
	1.83251  In general
	 New York v. Harris, 110 S. Ct. 1640 (1990): 1989 Term, p. 1-38, sec. 1.8322.
	 Immigration & Naturalization Service v. Lopez-Mendoza, 104 S. Ct. 3479 (1984): 1983 Term, p. 39, sec. 1.9324.
	 United States v. Crews, 100 S. Ct. 1244 (1980): 1979 Term, p. 16, sec. 1.9223.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 1-38, sec. 1.8322.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-38, sec. 1.8322.
	 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 (1986): 1985 Term, p. 21, sec. 1.9323.
	 State ex rel. Zdanczewicz v. Snyder, 131 Wis. 2d 147, 388 N.W.2d 612 (1986): 1985 Term, p. 21, sec. 1.9323.
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 30, sec. 1.9323.
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶6.
	 In Interest of Jermaine T.J., 181 Wis. 2d 82, 510 N.W.2d 735 (Ct. App. 1993): 1993 Term, p. 42-1, sec. 42.1322.
	 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-21, sec. 1.8321.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 28, sec. 1.9323.
	 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 (Ct. App. 1984): 1984 Term, p. 35, sec. 1.925.
	 State v. Waldoch, 121 Wis. 2d 476, 360 N.W.2d 693 (Ct. App. 1984): 1984 Term, p. 161, sec. 9.1312.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 37, sec. 1.9322.
	 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 (Ct. App. 1981): 1981 Term, p. 19, sec. 1.9221.

	1.83252  Abduction from foreign country does not bar trial unless prohibited by extradition treaty with that country
	 United States v. Alvarez-Machain, 112 S. Ct. 2188 (1992): 1991 Term, p. 6-6, sec. 6.252.

	1.83253  When arrest was illegal because it was made in home without warrant
	 For cases dealing with this subject, see sec. 1.8357.


	1.8326  On previously obtained evidence
	 For cases dealing with this subject, see sec. 1.8312.

	1.8327  On fingerprints obtained from defendant
	 Taylor v. Alabama, 102 S. Ct. 2664 (1982): 1981 Term, p. 20, sec. 1.9223.

	1.8328  On item seized during period of illegal arrest or other illegal seizure of the person
	1.83281  In general
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶9.
	 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 (Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222.
	 For cases dealing with the requirement that a search incident to arrest is valid only if the arrest incident to which it is made is lawful, see sec. 1.6117.

	1.83282  Abandonment of property in response to illegal stop or arrest does not attenuate connection between unconstitutional frisk and seizure of property
	 For cases dealing with this subject, see sec. 1.8316.



	1.833  Effect of illegal search
	1.8331  General Principles
	1.83311  In general
	 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 277 (1991): 1991 Term, p. 1-20, sec. 1.8311.
	 State v. Starke, 81 Wis. 2d 399, 260 N.W.2d 739 (1978): 1977 Term, p. 8, sec. 1.9211.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 1.83321.
	 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 (Ct. App. 1983): 1982 Term, p. 30, sec. 1.9332.
	 State v. Kraimer, 91 Wis. 2d 418, 283 N.W.2d 438 (Ct. App. 1979): 1979 Term, p. 17, sec. 1.9231.

	1.83312  Unlawful resistance to illegal search (e.g., frisk without reasonable suspicion) may be viewed as intervening illegal act that can allow admissibility of evidence
	 For cases dealing with this subject, see sec. 1.8315.

	1.83313  Abandonment of property in response to illegal search (e.g., frisk without reasonable suspicion) does not attenuate connection between unconstitutional frisk and seizure of property
	 For cases dealing with this subject, see sec. 1.8316.


	1.8332  On subsequent arrest
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶9.
	1.83321  In general
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 39, sec. 1.9332.
	 State v. Flynn, 92 Wis. 2d 427, 285 N.W.2d 710 (1979): 1979 Term, p. 18, sec. 1.9232.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.
	 For cases dealing with the consideration of unconstitutionally obtained evidence in determining whether probable cause to arrest exists, see sec. 1.316.

	1.83322  When arrest is for new, distinct crime (e.g., resisting or obstructing officer, disorderly conduct, etc.) that was in response to police engaging in illegal search
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶11-19.


	1.8333  On subsequent search
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 39, sec. 1.9332.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶23, 25.
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, sec. 1.8311.
	 State v. Nehls, 111 Wis. 2d 594, 331 N.W.2d 603 (Ct. App. 1983): 1982 Term, p. 30, sec. 1.9332.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.
	 For cases dealing with the consideration of unconstitutionally obtained evidence in determining whether probable cause to search exists, see sec. 1.326.

	1.8334  On subsequent statement
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 39, sec. 1.9332.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-60, sec. 1.8311.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.
	 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 (Ct. App. 1978): 1978 Term, p. 13, sec. 1.9221.

	1.8335  On subsequently issued search warrant
	 State v. Kruse, 175 Wis. 2d 89, 499 N.W.2d 185 (Ct. App. 1993): 1992 Term, p. 1-42, sec. 1.772.
	 For cases dealing with the consideration of unconstitutionally obtained evidence in determining whether evidence sufficient to support issuance of search warrant, see sec. 1.326.

	1.8336  On subsequently issued arrest warrant
	 For cases dealing with the consideration of unconstitutionally obtained evidence in determining whether evidence sufficient to support issuance of arrest warrant, see sec. 1.316.

	1.8337  On subsequent, separate investigation
	1.83371  In general
	 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 1.83321.

	1.83372  When investigation was prompted by suspicions arising from illegal search
	 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 1.83321.

	1.83373  When investigation based on new and separate information, but aspect of investigation (e.g., authorization for strip search as part of search warrant based on new information) was based on information learned in illegal search
	 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 165 (Ct. App. 1998): 1998 Term, p. 1-59, sec. 1.83321.


	1.8338  On subsequently issued search warrant in separate investigation based on new and unrelated information, but containing authorization for particular activity (e.g., strip search) based on information discovered as part of prior illegal search
	 State v. Simmons, 220 Wis. 2d 775, 585 N.W.2d 165 (Ct. App. 1998): 1998 Term, p. 1059, sec. 1.83321.

	1.8339  On other matters
	1.83391  On previously obtained evidence
	 For cases dealing with this subject, see sec. 1.8312.

	1.83392  On discovery of witness's identity and use of witness's testimony at trial
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 39, sec. 1.9335.
	 United States v. Ceccolini, 98 S. Ct. 1054 (1978): 1977 Term, p. 8, sec. 1.9212.

	1.83393  On subsequently issued criminal complaint
	 For cases dealing with this subject, see sec. 6.136.



	1.834  Effect of illegal seizure of evidence or other property (e.g., automobile)
	1.8341  In general
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.

	1.8342  On evidence discovered in search of item illegally seized, conducted pursuant to search warrant
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1.34, sec. 1.8342.


	1.835  Effect of warrantless entry into home or other protected area requiring warrant to enter
	1.8351  In general
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶21-22.
	 State v. Wilson, 229 Wis. 2d 256, 600 N.W.2d 14 (Ct. App. 1999): 1999 Term, p. 1-58, sec. 1.6421.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.

	1.8352  On subsequent search and evidence obtained thereby
	1.83521  In general
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶21-22.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶45-51.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.

	1.83522  On search incident to arrest, when warrantless entry was improperly made to effect arrest
	 Kirk v. Louisiana, 122 S. Ct. 2458 (2002), 2001 Term USSC-30.


	1.8353  On subsequent statement
	1.83531  In general
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.
	 For cases dealing with the effect, on the admissibility of a statement, of an arrest that was illegal because it was made in home without warrant, see sec. 1.83222.

	1.83532  When warrantless entry was made to effect arrest
	 For cases dealing with this subject, see secs. 1.83222 and 1.83223.


	1.8354  On subsequent consent to entry into or to search of area
	1.83541  In general
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.
	 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 762 N.W.2d 436, at ¶23-30.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶45-51.
	 State v. Herrmann, 2000 WI App 38, 233 Wis. 2d 135, 608 N.W.2d 406: 1999 Term, p. 1-23, sec. 1.42655.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.

	1.83542  To satisfy attenuation test, officer not required to tell subject of search that he has right to refuse consent or that officer has no warrant authorizing entry
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.


	1.8355  On subsequent identification
	1.83551  In general
	1.83552  When warrantless entry was made to effect arrest
	 For cases dealing with this subject, see sec. 1.83233 and 1.83234.


	1.8356  On arrest made in home after unlawful warrantless entry into home
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶22.

	1.8357  On continuing custody after arrest that was unlawful because it was made after unconstitutional warrantless entry into home
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶40.

	1.8358  On jurisdiction to try defendant when arrest was made in home after unlawful warrantless entry into home
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶22.


	1.836  Effect of illegal manner of entry to execute search or arrest warrant (e.g., inappropriate no-knock entry, unreasonable destruction of property, etc.)
	1.8361  In general
	 Hudson v. Michigan, 126 S. Ct. 2159 (2006).
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶28-75.
	 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 (1998): 1997 Term, p. 1-23, sec. 1.42528.
	 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 (Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241.
	 For cases dealing with the applicability of the exclusionary rule to violation of knock-and-announce requirement, see sec. 1.4256.
	 For cases dealing with the applicability of the exclusionary rule when entry involved unreasonable destruction of property, see sec. 1.42664.

	1.8362  On evidence discovered in search after entry
	 United States v. Ramirez, 118 S. Ct. 992 (1998): 1997 Term, p. 1-28, sec. 1.42553.
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶28-75.
	 State v. Stevens, 217 Wis. 2d 369, 577 N.W.2d 335 (1998): 1997 Term, p. 1-23, sec. 1.42528.
	 State v. Eason, 2000 WI App 73, 234 Wis. 2d 396, 610 N.W.2d 208: 1999 Term, p. 1-84, sec. 1.8361.
	 State v. Stevens, 213 Wis. 2d 324, 570 N.W.2d 593 (Ct. App. 1997): 1997 Term, p. 1-23, sec. 1.42529A.
	 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 (Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241.


	1.837  Effect of other activity prohibited by fourth amendment
	1.838  Effect of illegal interrogation
	 For cases dealing with this subject, see sec. 2.64.

	1.839  Other and related matters
	1.8391  Need for remand to trial court for findings necessary to determine whether items obtained by police in subsequent searches tainted by initial unlawful search
	 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 (Ct. App. 1992): 1992 Term, p. 1-45, sec. 1.8341.




	1.9  Other Matters Relating To Arrest, Search, Or Seizure
	1.91  Burden Of Production, And Burden And Standard Of Proof, On Search And Seizure Questions
	1.911  Burden of production
	1.9111  Defendant's burden to produce some evidence that makes prima facie showing that Fourth Amendment rights violated
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.


	1.912  Burden of proof
	1.9121  In general
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶37.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-62, sec. 1.911.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶38.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.

	1.9122  Whether defendant had subjective and legitimate (i.e., reasonable) expectation of privacy
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶40.
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶20, 22.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 1-50, sec. 1.7523.
	 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 (1991): 1990 Term, p. 1-1, sec. 1.1113.
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 1-62, sec. 1.912.
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶12.
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶10.
	 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 711 N.W.2d 679, at ¶13.
	 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 663 N.W.2d 358, at ¶11.
	 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶11.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶35.
	 State v. Knight, 2000 WI App 16, 232 Wis. 2d 305, 606 N.W.2d 291: 1999 Term, p. 1-10, sec. 1.2912.
	 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 (Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.
	 State v. McCray, 220 Wis. 2d 705, 583 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 1-2, sec. 1.12221.
	 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 (Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831.
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.

	1.9123  Whether defendant has standing to challenge search or seizure
	 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 Term, p. 13, sec. 1.81.
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶9.
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶12.
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶10.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶10.
	 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 663 N.W.2d 358, at ¶11.
	 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 (Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221.

	1.9124  Whether probable cause existed for arrest or search
	1.91241  When warrant issued
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶7.
	 State v. Kerr, 181 Wis. 2d 372, 511 N.W.2d 586 (1994): 1993 Term, p. 1-17, sec. 1.3211.
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-14, sec. 1.4214.
	 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 (1980): 1980 Term, p. 17, sec. 1.8112.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶14.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶5.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶11.
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶9.

	1.91242  When no warrant issued
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶19.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 17, sec. 1.8111.


	1.9125  Whether warrantless entry, search, or seizure falls within exception to warrant requirement
	1.91251  In general
	 Arkansas v. Sanders, 99 S. Ct. 2586 (1979): 1978 Term, p. 4, sec. 1.411.
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶36.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶27.
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶30.
	 State v. Matejka, 2001 WI 5, 241 Wis. 2d 52, 621 N.W.2d 891, 2000 Term WSC-25, at ¶17.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶35.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Washington, 134 Wis. 2d 108, 396 N.W.2d 156 (1986): 1986 Term, p. 22, sec. 1.811.
	 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 (1986): 1985 Term, p. 4, sec. 1.4112.
	 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 (1986): 1985 Term, p. 6, sec. 1.4211.
	 State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 (1983): 1983 Term, p. 12, sec. 1.4211.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶7.
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶9.
	 State v. Larsen, 2007 WI App 147, 302 Wis. 2d 718, 736 N.W.2d 211, at ¶16.
	 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 831, 707 N.W.2d 565, at ¶15.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶10.
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶8.
	 State v. Rome, 2000 WI App 243, 239 Wis. 2d 491, 620 N.W.2d 225, 2000 Term WCA-108, at ¶11.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 1-36, sec. 1.913.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621.
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 1-21, sec. 1.911.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 31, sec. 1.811.
	 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 16, sec. 1.813.
	 State v. Verhagen, 86 Wis. 2d 262, 272 N.W.2d 105 (Ct. App. 1978): 1978 Term, p. 11, sec. 1.811.

	1.91252  Entry into home
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶7.
	 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 831, 707 N.W.2d 565, at ¶15.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶12.

	1.91253  Community caretaker exception
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶17.
	 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 767 N.W.2d 369, at ¶9.
	 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 831, 707 N.W.2d 565, at ¶15.

	1.91254  Exigent circumstances exception
	 For cases dealing with this subject, see sec. 1.91295.


	1.9126  Whether illegal arrest, search, or other activity prohibited by Fourth Amendment tainted evidence, i.e., whether evidence is admissible despite illegality because taint has been attenuated
	 Rawlings v. Kentucky, 100 S. Ct. 2556 (1980): 1979 Term, p. 13, sec. 1.81.
	 Dunaway v. New York, 99 S. Ct. 2248 (1979): 1978 Term, p. 13, sec. 1.9231.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 1-38, sec. 1.8323.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.

	1.9127  On issues relating to consent
	1.91271  Whether consent to search or seizure was given and was voluntary; whether search or seizure was done with consent
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 22, sec. 1.812.
	 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 1979 Term, p. 13, sec. 1.81.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶16.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶21.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶21.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 29, sec. 1.812.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 7, sec. 1.51.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶8.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶17.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶12.
	 State v. Kelley, 2005 WI App 199, 285 Wis. 2d 756, 704 N.W.2d 377, at ¶10.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶17.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶14.
	 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 (Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.
	 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212.

	1.91272  Whether search and seizure falls within third-party consent exception to warrant requirement
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶16.


	1.9128  Whether search falls within exception to exclusionary rule
	1.91281  Inevitable discovery
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 22, sec. 1.8131.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 31, sec. 1.8121.
	 For cases dealing generally with the inevitable discovery exception to the exclusionary rule, see sec. 1.826.

	1.91282  Good faith
	 For cases dealing generally with the good faith exclusion to the exclusionary rule, see sec. 1.825.


	1.9129  Other issues and questions
	1.91291  Whether private party who conducted search acted as agent of government; whether search was private search or government search
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶23.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶14.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶13.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶12.
	 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 (Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7111.

	1.91292  Whether search occurred
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.

	1.91293  Whether search or seizure was reasonable and in compliance with fourth amendment
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶42.
	 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 (1998): 1997 Term, p. 1-6, sec. 1.2231.
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.

	1.91294  Whether seizure based on reasonable suspicion was sufficiently limited in scope
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶11.

	1.91295  Whether exigent circumstances justifying warrantless entry into home existed
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶20.
	 State v. Rodriguez, 2001 WI App 206, 247 Wis. 2d 734, 634 N.W.2d 844, 2001 Term WCA-57, at ¶17.

	1.91296  Whether sufficient attenuation exists to permit admission of evidence
	 State v. Farias-Mendoza, 2006 WI App 134, 294 Wis. 2d 726, 720 N.W.2d 489, at ¶26.

	1.91297  Whether reasonable suspicion justifying stop existed
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶12.

	1.91298  Whether officer's conduct fell within scope of community caretaker function
	 For cases dealing with this subject, see sec. 1.91253.

	1.91299  Whether temporary detention was reasonable
	 State v. Pickens, 2010 WI App 5, __ Wis. 2d __, __ N.W.2d __, at ¶14.



	1.913  Standard of proof
	1.9131  In general
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶53, 55.
	 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 (1998): 1997 Term, p. 1-6, sec. 1.2231.
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-63, sec. 1.9221.

	1.9132  At hearing where reconstruction of telephonic application for search warrant that was not recorded is attempted
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶53-57.

	1.9133  On issues relating to cosnent
	1.91331  Whether consent to search and seizure was given and was voluntary
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶21.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶21.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶8.
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶17.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶12.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶17.

	1.91332  Whether search and seizure falls within third-party consent exception to warrant requirement
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶16.


	1.9134  Whether defendant had subjective and legitimate (i.e., reasonable) expectation of privacy
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶40.
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶12.
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶10.
	 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 663 N.W.2d 358, at ¶11.
	 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶11.

	1.9135  Whether defendant has standing to challenge search or seizure
	 State v. Neitzel, 2008 WI App 143, 314 Wis. 2d 209, 758 N.W.2d 159, at ¶12.
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶10.
	 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 663 N.W.2d 358, at ¶11.

	1.9136  Whether search was government search or private search
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶23.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶12.
	 For cases dealing with this subject, see sec. 1.21216.



	1.92  Hearing On Motion To Suppress
	1.921  When hearing required
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.

	1.922  Burden and standard of proof at suppression hearing
	1.9221  Standard of proof
	 For cases dealing with this subject, see sec. 1.913.

	1.9222  Burden of proof
	 For cases dealing with this subject, see sec. 1.912.


	1.923  Use at trial of defendant's testimony at suppression hearing
	1.9231  In general
	 United States v. Salvucci, 100 S. Ct. 2547 (1980): 1979 Term, p. 15, sec. 1.893.
	 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 (1989): 1989 Term, p. 2-15, sec. 2.6112.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613.

	1.9232  For impeachment
	 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 (1989): 1989 Term, p. 2-15, sec. 2.6112.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613.


	1.924  Requirements relating to circuit court's fact finding
	1.9241  Requirement that circuit court make findings of fact on record
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 16, sec. 1.821.

	1.9242  Circuit court not required to provide reasons on record for its credibility determinations
	 For cases dealing with this subject in the context of a motion to suppress the defendant's statement, see 2.6262.


	1.925  Use of hearsay evidence
	 United States v. Raddatz, 100 S. Ct. 2406 (1980): 1979 Term, p. 100, sec. 8.525.

	1.926  Determination of credibility of witnesses
	1.9261  In general
	 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 (1987): 1987 Term, p. 1-21, sec. 1.921.
	 For cases dealing with this subject on the context of a motion to suppress a defendant's statement, see sec. 2.62371.

	1.9262  Circuit court not required to provide reasons on record for its credibility determinations
	 For cases dealing with this subject, see sec. 1.9242.


	1.927  Reconsideration of decision based on evidence adduced at trial
	1.928  Other matters
	1.9281  Consideration of allegations of complaint in deciding suppression motion
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶15.

	1.9282  Requirement that hearing be open to public and press
	 For cases dealing with this subject, see secs. 30.7214 and 46.124.



	1.93  Waiver Of Fourth Amendment Rights Or Of Claim That Fourth Amendment Rights Were Violated
	1.931  By failure to bring pretrial motion to suppress
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 18, sec. 1.84.

	1.932  By failure to pursue pretrial motion to suppress after it is made
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 2-10, sec. 2.621.

	1.933  By failure to object
	 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 Term, p. 1-63, sec. 1.933.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 18, sec. 1.84.
	 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 (Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213.

	1.934  By failure to present proper argument on appeal
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 157, sec. 10.473.

	1.935  By failure to argue with some prominence particular ground for suppression raised
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶24.
	 For cases dealing with this subject in the context of motions to suppress a defendant's statement, see sec. 2.634.

	1.936  By deliberate decision not to pursue motion challenging arrest
	 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 (Ct. App. 1990): 1990 Term, p. 1-26, sec. 1.5243.

	1.937  By failure to raise issue in, or present issue to, trial court
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶28.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶34-39.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.

	1.938  By failure to pursue particular ground for suppression
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.

	1.939  By other action or inaction
	1.9391  By failure to adequately pursue Fourth Amendment grounds for pretrial motion to suppress
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.

	1.9392  In United States Supreme Court, by failure to present issue to federal district court or court of appeals
	 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 (1994): 1993 Term, p. 1-32, sec. 1.931.

	1.9393  By waiting until reply brief to raise it in court of appeals
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶34-39.

	1.9394  By consenting to activity alleged to be in violation of Fourth Amendment
	 For cases dealing with this subject, see sec. 1.22.

	1.9395  By accepting governmental benefit conditioned on waiver of Fourth Amendment rights
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶9.



	1.94  Validity Of Arrest Or Search Under Law Later Held Unconstitutional Or Misinterpreted By Arresting Or Searching Officer
	1.941  Validity of arrest or search under law later held unconstitutional
	1.9411  When law authorized arrest
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 31, sec. 1.851.

	1.9412  When law created crime for which arrest made
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 31, sec. 1.852.
	 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 Term, p. 12, sec. 1.86.
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 14, sec. 1.892.
	 State v. Amos, 220 Wis. 2d 793, 584 N.W.2d 170 (Ct. App. 1998): 1998 Term, p. 1-29, sec. 1.5222.

	1.9413  When law authorized search
	 Herring v. United States, 129 S. Ct. 695 (2009).
	 Illinois v. Krull, 107 S. Ct. 1160 (1987): 1986 Term, p. 23, sec. 1.851.
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 31, sec. 1.851.
	 Michigan v. DeFillippo, 99 S. Ct. 2627 (1979): 1978 Term, p. 12, sec. 1.9123.


	1.942  Validity of arrest or search under law misinterpreted by arresting or searching officer
	1.9421  Probable cause to arrest exists only if officer's construction of ambiguous statute to apply to defendant's conduct is correct; if facts would support violation of statute only under a legal misinterpretation of statute, no probable cause exists; lawful stop cannot be predicated upon an officer's mistake of law
	 For cases dealing with this subject, see sec. 1.31992.



	1.95  Propriety Of Miscellaneous Police Activity In Connection With, And Specific Principles Relating To,  Arrests, Searches And Seizures
	1.951  Activity in connection with, and specific principles relating to, arrests and other seizures of the person
	1.9511  Pretextual arrest or stop: arrest or stop of defendant for one type of activity (e.g., traffic violation) for purpose of interrogating him or seeking consent to search with respect to other activity (e.g., drug possession)
	1.95111  In general
	 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 Term USSC-20.
	 Whren v. United States, 116 S. Ct. 1769 (1996): 1995 Term, p. 1-21, sec. 15332.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 32, sec. 1.883.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591.

	1.95112  Temporary detention of motorist upon probable cause to believe he has violated traffic laws permissible, even if reasonable officer would not have stopped the motorist absent some additional law enforcement objective
	 For cases dealing with this subject, see sec. 1.5335.


	1.9512  Right or authority to arrest for, or otherwise enforce, ordinance violation, traffic infraction, or other noncriminal offense
	1.95121  In general
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 18, sec. 1.866.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶25.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶15.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶10.
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶6.
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211.
	 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 32, sec. 1.8612.
	 City of Madison v. Two Crow, 88 Wis. 2d 156, 276 N.W.2d 359 (Ct. App. 1979): 1978 Term, p. 12, sec. 1.88.
	 For cases dealing with the entry into premises to make an arrest for an ordinance violation or other noncriminal offense, see sec. 1.95132.

	1.95122  Authority of municipal officer to enforce city traffic ordinance incorporating Wisconsin Administrative Code equipment provision, by stopping and inspecting vehicle suspected of violating ordinance
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶12-23.

	1.95123  Authority of state patrol and DOT traffic officers to enforce equipment violations under Wisconsin Administrative code, by stopping and inspecting vehicles
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶19-21.


	1.9513  Entry into premises to make arrest
	1.95131  In general
	 For cases dealing with this subject, see sec. 1.1612.

	1.95132  To arrest for ordinance violation or other noncriminal offense
	 Welsh v. Wisconsin, 104 S. Ct. 2091 (1984): 1983 Term, p. 10, sec. 1.4112.
	 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 N.W.2d 562 (1989): 1988 Term, p. 38-3, sec. 38.321.
	 For cases dealing generally with the right to arrest for ordinance violation or other noncriminal offense, see sec. 1.9512.

	1.95133  Requirement of knock and announcement
	 For cases dealing with the requirement of knock and announcement in executing search warrant, see sec. 1.425.
	 For cases dealing with the need to knock and announce before entering automobile, see sec. 1.95185.


	1.9514  Use of force to effect arrest or other seizure of the person
	1.95141  In general
	 Brosseau v. Haugen, 125 S. Ct. 596 (2004).
	 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term USSC-28.
	 Graham v. Connor, 109 S. Ct. 1865 (1989): 1988 Term, p. 1-22, sec. 1.9611.
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶27-60.
	 Johnson v. Ray, 99 Wis. 2d 777, 299 N.W.2d 849 (1981): 1980 Term, p. 19, sec. 1.882.
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 40-3, sec. 40.341.

	1.95142  Deadly force
	 Scott v. Harris, 127 S. Ct. 1769 (2007).
	 Brosseau v. Haugen, 125 S. Ct. 596 (2004).
	 Tennessee v. Garner, 105 S. Ct. 1694 (1985): 1984 Term, p. 33, sec. 1.8617.

	1.95143  Excessive force may be established without expert testimony
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶28-37.

	1.95144  Merely pointing gun at arrestee does not constitute excessive force
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶17.

	1.95145  Police officer's attempt to terminate dangerous high-speed car chase that threatens lives of innocent bystanders does not violate Fourth Amendment, even when it places fleeing motorist at risk of serious injury or death
	 Scott v. Harris, 127 S. Ct. 1769 (2007).


	1.9515  Pursuit of person to apprehend him
	1.95151  "Fresh pursuit"
	 For cases dealing with this subject, see sec. 1.9517.

	1.95152  "Close pursuit"
	 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-23, sec. 1.9612.

	1.95153  "Hot pursuit"
	 For cases dealing with this subject, see sec. 1.624.


	1.9516  Jurisdictional issues
	1.95161  Law enforcement officer's jurisdiction and authority in general
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶13.

	1.95162  Law enforcement officer's jurisdiction and authority to act outside local jurisdiction when law enforcement agency from other jurisdiction requests such assistance from officer
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶13.

	1.95163  Execution of Wisconsin arrest warrant outside Wisconsin
	 For cases dealing with this subject, see sec. 1.4158.

	1.95164  Arrest by Wisconsin officer or other state's officer outside Wisconsin or that other state
	 State v. Slawek, 114 Wis. 2d 332, 338 N.W.2d 120 (Ct. App. 1983): 1983 Term, p. 31, sec. 1.8611.
	 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 (Ct. App. 1981): 1981 Term, p. 17, sec. 1.861.

	1.95165  Arrest by Wisconsin officer outside local jurisdiction: in general
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶28-30.
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-12.
	 City of Waukesha v. Gorz, 166 Wis. 2d 243, 479 N.W.2d 221 (Ct. App. 1991): 1991 Term, p. 1-26, sec. 1.991.
	 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-23, sec. 1.9612.

	1.95166  Arrest by Wisconsin officer outside local jurisdiction: fresh pursuit
	 For cases dealing with this subject, see sec. 1.9517.

	1.95167  Arrest by Wisconsin officer outside local jurisdiction: when seizure of person at conclusion of fresh pursuit for one crime (traffic violation) results in suspicion of, or probable cause to arrest for, another crime (e.g., drunk driving), officer has authority to investigate and to ultimately arrest for that other crime
	 For cases dealing with this subject, see sec. 1.95172.

	1.95168  Jurisdiction of sheriffs and deputy sheriffs
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.

	1.95169  Effect of acting outside jurisdiction:  does it provide grounds for suppression of evidence or overturning of arrest?
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶30.


	1.9517  Fresh pursuit
	1.95171  In general
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-12.
	 City of Brookfield v. Collar, 148 Wis. 2d 839, 436 N.W.2d 911 (Ct. App. 1989): 1988 Term, p. 1-23, sec. 1.9612.

	1.95172  When seizure of person at conclusion of fresh pursuit for one crime (traffic violation) results in suspicion of, or probable cause to arrest for, another crime (e.g., drunk driving), officer has authority to investigate and to ultimately arrest for that other crime
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶8-12.


	1.9518  Other matters
	1.95181  Compelling person arrested for civil violation to participate in lineup on unrelated criminal charge
	 For cases dealing with this subject, see sec. 1.5912.

	1.95182  Compelling person arrested for criminal violation to participate in lineup on unrelated criminal charge
	 For cases dealing with this subject, see sec. 1.5913.

	1.95183  Strip searches of arrestees
	 For cases dealing with this subject, see sec. 1.635.

	1.95184  Reliance on "wanted flyer" issued by another police department
	 For cases dealing with the reliance on a "wanted flyer" issued by another police department in making an investigative stop, see sec. 1.52295.

	1.95185  Entry of auto to arrest without knock and announcement
	 State v. Field, 123 Wis. 2d 466, 367 N.W.2d 821 (Ct. App. 1985): 1984 Term, p. 33, sec. 1.8616.

	1.95186  Right to require production of identification
	 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. Ct. 2451 (2004).
	 For cases dealing with the right to require production of identification during an investigative stop, see sec. 1.52571.

	1.95187  Arrest pursuant to material witness warrant
	 For cases dealing with this subject, see sec. 1.9982.

	1.95188  Manner of effecting arrest
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 8, sec. 1.81.
	 For cases dealing with the use of force to effect arrest, see sec. 1.9514.

	1.95189  Seizure of wrong person under arrest warrant
	 For cases dealing with this subject, see sec. 1.4154.


	1.9519  Other matters (cont'd)
	1.95191  Statutory obligation to release person arrested for traffic violation
	 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. App. 1987): 1987 Term, p. 1-16, sec. 1.7232.

	1.95192  Implicit in authority to arrest is authority to stop vehicle of arrestee
	 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 (1987): 1987 Term, p. 1-24, sec. 1.985.

	1.95193  Protective sweep of premises in which arrest occurs
	 For cases dealing with this subject, see sec. 1.772.

	1.95194  Citizen's arrest
	 For cases dealing with this subject, see sec. 1.9981.

	1.95195  Failure to inform foreign national of right to contact his nation's consulate
	 For cases dealing with this subject, see sec. 47.8781.

	1.95196  Police officer does not violate substantive due process by causing death through deliberate or reckless indifference to life in high-speed automobile chase aimed at apprehending suspected offender; only purpose to cause harm unrelated to legitimate object of arrest will satisfy the element of arbitrary conduct shocking to the conscience, necessary for a due process violation
	 For cases dealing with this subject, see sec. 22.891.

	1.95197  Applicability of federal Rehabilitation Act of 1973 and Americans with Disabilities Act to arrests
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶45.

	1.95198  Right to arrest (i.e., to subject one to a full custodial arrest, including transport to police station and booking) for misdemeanor (e.g., traffic infraction punished by fine or imprisonment) committed in officer's presence
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).
	 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 Term USSC-20.
	 Atwater v. City of Lago Vista, 121 S. Ct. 1536 (2001), 2000 Term USSC-14.

	1.95199  Surveillance of arrested person
	 For cases dealing with this subject, see sec. 1.24212.



	1.952  Activity in connection with, and specific principles relating to, arrests and other seizures of the person (cont'd)
	1.9521  May lawfully stopped person, within reasonable time after stop, be asked questions relating to, or asked to consent to a search whose object is to uncover evidence of, criminal or other activity that was not cause of initial stop?
	1.95211  In general
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 For cases dealing with this subject in the context of asking consent to search, see sec. 1.22151.
	 For cases dealing with this subject, see sec. 1.52581.

	1.95212  Is asking for consent to search after seizure terminated permissible?
	 For cases dealing with this subject, see sec. 1.22152.

	1.95213  In case of traffic stop, seizure becomes unlawful after traffic stop is concluded if stopped person remains seized after  stop concluded and, therefore, any consent given after stop concluded, but while person remains seized, is invalid
	 For cases dealing with this subject, see sec. 1.22154.


	1.9522  Asking person, after officer completes traffic stop and informs person he or she is free to go, for consent to search of vehicle
	 For cases dealing with this subject, see sec. 1.24991.

	1.9523  Person stopped for one reason (e.g., driver stopped for traffic violation) may, within reasonable time after stop, be asked questions relating to, or asked to consent to a search whose object is to uncover evidence of, criminal or other activity that was not cause of initial stop, so long as those inquiries do not measurably extend duration of stop
	 Arizona v. Johnson, 129 S. Ct. 781 (2009).
	 For cases dealing with this subject in the context of asking consent to search, see sec. 1.22151.
	 For cases dealing with this subject, see sec. 1.52581.

	1.9524  Arresting officer need not state crime for which defendant is arrested in order to effectuate valid arrest
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶11.

	1.9525  Legality and constitutionality of arrest does not depend on statutory authorization to make arrest
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).

	1.9526  Arrest does not violate Fourth Amendment simply because it is forbidden by state law; fact that state has chosen to provide more protection from arrest than Fourth Amendment provides is exclusively matter of state law
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).

	1.9527  Where officer has probable cause to believe person committed even minor crime in his presence, arrest is constitutionally permissible
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).


	1.953  Activity in connection with, and specific principles relating to, searches for, and seizures of, evidence
	1.9531  Pretextual activity in connection with searches for, and seizures of, evidence (i.e., conducting search, inspection, seizure, etc., permitted for one purpose as pretext for obtaining incriminating evidence)
	1.95311  Pretextual administrative inspection: administrative inspection cannot be pretext for obtaining evidence of violation of penal laws
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.

	1.95312  Pretextual inventory search: inventory search must not be used as pretext for general rummaging in order to obtain incriminating evidence
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.

	1.95313  Pretextual probation search: search of parolee's premises with intent to obtain evidence against non-parolee
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.


	1.9532  Right to retain items found in search
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.
	 For cases dealing with the right to seize items found during stop and frisk, see sec. 1.5281.
	 For cases dealing with the plain view doctrine, see sec. 1.68.

	1.9533  Permissible scope of search or seizure
	1.95331  In general
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 7, sec. 1.4251.

	1.95332  Of search under warrant
	 For cases dealing with this subject, see sec. 1.4263.

	1.95333  Of warrantless search
	 Horton v. California, 110 S. Ct. 2301 (1990): 1989 Term, p. 1-39, sec. 1.9522.

	1.95334  Subjecting items found in search to examination designed to bring out characteristics not visible to unaided senses (e.g., developing film, scientific analysis, etc.) to determine whether they constitute evidence sought or to reveal incriminating nature
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶14-16.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶14-15.
	 For cases dealing with the examination of packages, books, tapes, and other items properly seized, or otherwise lawfully obtained, and in possession of police, see sec. 1.672.
	 For cases dealing with the examination and testing of blood that has been lawfully seized from individual, see secs. 1.63213 and 1.63223.

	1.95335  Removing items found in search to another location (e.g., police station) for further examination to determine whether they constitute evidence sought
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.

	1.95336  Opening containers that might contain object of search
	 United States v. Ross, 102 S. Ct. 2157 (1982): 1981 Term, p. 7, sec. 1.4251.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 1-22, sec. 1.4243.

	1.95337  Right to move objects in order to conduct search
	 State v. Johnson, 187 Wis. 2d 237, 522 N.W.2d 588 (Ct. App. 1994): 1994 Term, p. 1-7, sec. 1.2341.

	1.95338  Officer may seize property found during course of otherwise valid search even though property does not relate to purpose of search
	 State v. Pallone, 228 Wis. 2d 272, 596 N.W.2d 882 (Ct. App. 1999): 1998 Term, p. 1-48, sec. 1.66423.

	1.95339  Right to continue search when officer discovers incriminating evidence that does not relate to the initial purpose of the search
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.


	1.9534  Permissible scope of search or seizure (cont'd)
	1.95341  Seizure of items not described in search warrant
	 For cases dealing with this subject, see sec. 1.42637.

	1.95342  When packages, books, tapes and other items have been properly seized or otherwise lawfully obtained, and are in possession of police, warrant may be required for examination of them
	 For cases dealing with this subject, see sec. 1.672.

	1.95343  Moving item in plain sight to see nonvisible part
	 For cases dealing with this subject, see sec. 1.2342.


	1.9535  Use of devices to enhance human senses
	1.95351  Flashlight
	 For cases dealing with this subject, see sec. 1.2331.

	1.95352  Binocular or telescope
	 For cases dealing with this subject, see sec. 1.2332.


	1.9536  Jurisdictional issues
	1.95361  Seizure of evidence by officer acting outside his or her jurisdiction
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶7-9.
	 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 (Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231.

	1.95362  Effect of officer's acting outside his or her jurisdiction on evidence obtained while so acting:  does suppression rule apply?
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶7-9.


	1.9537  No need for statutory authorization to engage in normal investigative practices
	 Dow Chemical Co. v. United States, 106 S. Ct. 1819 (1986): 1985 Term, p. 1, sec. 1.126.

	1.9538  When law enforcement officers seize property pursuant to warrant, due process requires reasonable notice that property has been taken so owner can pursue available remedies for its return
	 For cases dealing with this subject, see sec. 1.4295.

	1.9539  Other matters
	1.95391  Activity in connection with execution of search warrant
	 For cases dealing with this subject, see sec. 1.426.

	1.95392  No-knock entry to conduct search or to engage in other activity
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 For cases dealing with a no-knock entry to execute a search warrant, see sec. 1.425.
	 For cases dealing with the requirement of knock and announcement before entry to effect arrest, see sec. 1.95133.
	 For cases dealing with the need to knock and/or announce before entry to render aid to injured person or to prevent injury to person, see sec. 1.62262.

	1.95393  Use of undercover agents
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 34, sec. 1.8622.

	1.95394  Use of force to conduct search for, or seizure of, evidence
	 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 (Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521.

	1.95395  When undercover officer lawfully on premises, he may summon other officers to enter premises and perform back-up and assistance with respect to activity that he was constitutionally permitted to undertake
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.

	1.95396  Searches of disabled persons
	 State v. Reed, 156 Wis. 2d 546, 457 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 1-32, sec. 1.6921.



	1.954  Activity in connection with, and specific principles relating to, searches for, and seizures of, evidence (cont'd)
	1.9541  Lawfully stopped person may, within reasonable time after stop, be asked questions relating to, or asked to consent to a search whose object is to uncover evidence of, criminal or other activity that was not cause of initial stop
	1.95411  In general
	 For cases dealing with this subject in the context of asking consent to search, see sec. 1.22151.
	 For cases dealing with this subject, see sec. 1.52581.

	1.95412  Is asking for consent to search after seizure terminated permissible?
	 For cases dealing with this subject, see sec. 1.22152.


	1.9542  Asking person, after officer completes traffic stop and informs person he or she is free to go, for consent to search of vehicle
	 For cases dealing with this subject, see sec. 1.24991.

	1.9543  Search or seizure does not violate Fourth Amendment simply because it is forbidden by state law or not authorized by state law; states are free to impose higher standards on searches and seizures than those imposed by Fourth Amendment
	 Virginia v. Moore, 128 S. Ct. 1598 (2008).


	1.955  Other activity
	1.9551  Knock and talk
	1.95511  In general
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶11.

	1.95512  Does exigent circumstance created by "knock and talk" allow warrantless entry and/or search?
	 For cases dealing with this subject, see sec. 1.62121.




	1.96  Miscellaneous Principles Relating To Arrests, Searches And Seizures
	1.961  Effect of good faith or subjective intent or belief of officer making arrest, search, or seizure
	1.9611  In general
	 Brendlin v. California, 127 S. Ct. 2400 (2007).
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).
	 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 Term USSC-20.
	 Bond v. United States, 120 S. Ct. 1462 (2000): 1999 Term, p. 1-87, sec. 1.9611.
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-42, sec. 1.9611.
	 Whren v. United States, 116 S. Ct. 1769 (1996): 1995 Term, p. 1-36, sec. 1.9611.
	 Graham v. Connor, 109 S. Ct. 1865 (1989): 1988 Term, p. 1-25, sec. 1.9741.
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶26-28.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶29.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶30.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶30-39.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶10.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶13.
	 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 (Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.

	1.9612  Existence of probable cause not dependent on good faith, or subjective belief or intent, of officer
	 For cases dealing with this subject, see sec. 1.34.

	1.9613  Reliance on incorrect reason to justify intrusion does not invalidate action so long as valid reason exists
	 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 (1987): 1987 Term, p. 1-22, sec. 1.9712.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261.

	1.9614  Reviewing court not bound by subjective assessment or motivation of officer; they are irrelevant to Fourth Amendment analysis
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶29.
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶23.
	 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 742 N.W.2d 923, at ¶4.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶12.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 1-16, sec. 1.7261.
	 For cases dealing with this subject, in the context of emergency entries or searches, see sec. 1.6225.

	1.9615  Appellate court is not bound by officer's subjective reasons for search or arrest
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶29.
	 State v. McGill, 2000 WI 38, 234 Wis. 2d 560, 609 N.W.2d 795: 1999 Term, p. 1-31, sec. 1.5262.
	 State v. Mata, 230 Wis. 2d 567, 602 N.W.2d 158 (Ct. App. 1999): 1999 Term, p. 1-13, sec. 1.3252.

	1.9616  Evil intentions or ulterior motives irrelevant
	 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 Term USSC-20.
	 Whren v. United States, 116 S. Ct. 1769 (1996): 1995 Term, p. 1-36, sec. 1.9611.
	 Graham v. Connor, 109 S. Ct. 1865 (1989): 1988 Term, p. 1-25, sec. 1.9741.

	1.9617  Action not rendered unconstitutional by officer's subjective intent to engage in additional action that would be unconstitutional
	 Maryland v. Macon, 105 S. Ct. 2778 (1985): 1984 Term, p. 33, sec. 1.8615.
	 United States v. Hensley, 105 S. Ct. 675 (1985): 1984 Term, p. 16, sec. 1.5261.

	1.9618  Other principles
	1.96181  Fact that officer does not have state of mind hypothecated by reasons which provide legal justification for action does not invalidate action as long as circumstances, viewed objectively, justify that action
	 Brigham City v. Stuart, 126 S. Ct. 1943 (2006).
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).
	 Whren v. United States, 116 S. Ct. 1769 (1996): 1995 Term, p. 1-36, sec. 1.9611.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶29.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶30.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶33.

	1.96182  If officer has facts amounting to reasonable suspicion that would justify stop, stop is valid even if officer was not subjectively motivated by desire to investigate this suspicion
	 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 742 N.W.2d 923, at ¶4.

	1.96183  Fact that officer did not subjectively rely on particular factor does not mean appellate court may not consider that factor in determining whether sufficient justification for activity in question existed
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶33.

	1.96184  Officer's subjective belief may be considered by court in determining whether objective test or standard has been met
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶38.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶34.
	 For cases dealing with this subject in the context of frisks, see sec. 1.52616.
	 For cases dealing with this subject in the context of the emergency doctrine, see sec. 1.62252.

	1.96185  When search or seizure not supported by probable cause or reasonable suspicion, officer's subjective motivation is factor that may warrant consideration
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶27.


	1.9619  Other principles (cont'd)
	1.96191  Person stopped for one reason (e.g., driver stopped for traffic violation) may, within reasonable time after stop, be asked questions relating to, or asked to consent to a search whose object is to uncover evidence of, criminal or other activity that was not cause of initial stop
	 For cases dealing with this subject, see sec. 1.5258.

	1.96192  Concurrent suspicion of criminal activity does not deprive police officers of right to pursue "render safe" activities
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-58, sec. 1.775.

	1.96193  Temporary detention of motorist upon probable cause to believe he has violated traffic laws permissible, even if reasonable officer would not have stopped the motorist absent some additional law enforcement objective
	 For cases dealing with this subject, see sec. 1.5335.

	1.96194  Continuing detention of person stopped for traffic violation does not become illegal seizure when officer's motivation for continuing stop is not related to the purpose of the original, constitutional stop and there are no articulable facts giving rise to suspicion of some separate illegal activity, so long as the detention is justified by the circumstances, viewed objectively
	 For cases dealing with this subject, see sec. 1.5336.

	1.96195  Actual motivation of officer is generally irrelevant in determining propriety of his or her conduct under Fourth Amendment; officer's subjective reasons for search or arrest are irrelevant to validity of search or arrest
	 Devenpeck v. Alford, 125 S. Ct. 588 (2004).
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶26-28.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶29.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶30.
	 State v. Kramer, 2008 WI App 62, 311 Wis. 2d 468, 750 N.W.2d 941, at ¶31, 33.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶10.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶10.

	1.96196  Subjective intent to make arrest, communicated by words and/or deeds to defendant, is necessary to justify search as incident to arrest when search precedes arrest
	 For cases dealing with this subject, see sec. 1.61223.

	1.96197  In determining whether exigency justifying warrantless entry or search existed, subjective motivation or belief of officer is not necessary and its absence is not dispositive of question whether search or entry was justified
	 For cases dealing with this subject, see sec. 1.6215.

	1.96198  Validity of arrest not dependent on whether there is probable cause for offense stated by arresting officer at time of arrest; so long as there is probable cause for any offense, arrest is valid
	 For cases dealing with this subject, see sec. 1.342.

	1.96199  Validity of arrest not dependent on whether offense stated by arresting officer at time of arrest actually exists; so long as there is probable cause for an existing offense, arrest is valid
	 For cases dealing with this subject, see sec. 1.343.



	1.962  Subsequent intrusion as continuation of first
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 1-33, sec. 1.9521.
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 18, sec. 1.4272.
	 LaFournier v. State, 91 Wis. 2d 61, 280 N.W.2d 746 (1979): 1978 Term, p. 9, sec. 1.591.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 7, sec. 1.51.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 1-8, sec. 1.1621.
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.
	 State v. Billings, 101 Wis. 2d 663, 305 N.W.2d 171 (Ct. App. 1981): 1980 Term, p. 13, sec. 1.5271.

	1.963  Right to do later what one could have done earlier
	 United States v. Johns, 105 S. Ct. 881 (1985): 1984 Term, p. 14, sec. 1.5222.
	 State v. Noll, 116 Wis. 2d 443, 343 N.W.2d 391 (1984): 1983 Term, p. 18, sec. 1.4272.
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.
	 State v. Noll, 111 Wis. 2d 587, 331 N.W.2d 599 (Ct. App. 1983): 1982 Term, p. 12, sec. 1.4272.

	1.964  Right of government agent to summon police to do what agent could have done
	1.9641  In general
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.

	1.9642  Right of firefighter to summon police officer at scene of fire to seize evidence in plain view
	 State v. Gonzalez, 147 Wis. 2d 165, 432 N.W.2d 651 (Ct. App. 1988): 1988 Term, p. 1-24, sec. 1.9712.


	1.965  Federal-state relationships: "silver platter" doctrine
	1.966  Effect of violation of law of another state
	1.9661  Constitutional violation
	1.9662  Statutory or other violation

	1.967  When search proper as to particular individual, third party whose privacy interest is also infringed by search has no right to complain
	1.9671  In general
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 1-1, sec. 1.1223.
	 State v. Hamdia, 135 Wis. 2d 406, 400 N.W.2d 484 (Ct. App. 1986): 1986 Term, p. 15, sec. 1.5233.

	1.9672  When police have reasonable suspicion justifying stop of any occupant of vehicle, any other occupant of vehicle whose fourth amendment interest is also infringed by stop has no right to complain
	 For cases dealing with this subject, see sec. 1.5326.


	1.968  Other principles
	1.9681  Need for prompt determination of probable cause after warrantless arrest
	 For cases dealing with this subject, see sec. 6.31.

	1.9682  Asking detained person questions about activity that was not cause of, or not related to, detention is not Fourth Amendment event that requires independent justification
	 Muehler v. Mena, 125 S. Ct. 1465 (2005).

	1.9683  Need for knock and/or announcement before entry into premises to conduct search or to engage in other activity
	 For cases dealing with this subject, see sec. 1.95392.

	1.9684  Effect of seizure of items not permitted under, or outside scope of, constitutionally authorized search on admissibility of items whose seizure was permitted under, or within scope of, that search: generally, remedy is to suppress only items improperly seized
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶18.
	 For cases dealing with this subject in the context of the execution of a search warrant, see sec. 1.42638.


	1.969  Other principles (cont'd)
	1.9691  When lawfulness of official's activity is dependent upon defendant's conviction (e.g., as would be the case with a probation agent's supervisory search of defendant's premises) subsequent reversal of that conviction does not retroactively render activity unlawful
	 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 (Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641.

	1.9692  When undercover officer lawfully on premises, he may summon other officers to enter premises and perform back-up and assistance with respect to activity that he was constitutionally permitted to undertake
	 For cases dealing with this subject, see sec. 1.95395.

	1.9693  Probable cause to arrest exists only if officer's construction of ambiguous statute to apply to defendant's conduct is correct; if facts would support violation of statute only under a legal misinterpretation of statute, no probable cause exists; lawful stop cannot be predicated upon an officer's mistake of law
	 For cases dealing with this subject, see sec. 1.31992.

	1.9694  State actor cannot constitutionally condition receipt of benefit (e.g., license or permit) on agreement to refrain from exercising Fourth Amendment rights
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶15.

	1.9695  Person stopped for one reason (e.g., driver stopped for traffic violation) may, within reasonable time after stop, be asked questions relating to, or asked to consent to a search whose object is to uncover evidence of, criminal or other activity that was not cause of initial stop
	 For cases dealing with this subject, see sec. 1.5258.

	1.9696  Wisconsin courts are bound by Supreme Court's interpretation of federal constitution
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶13.

	1.9697  In assessing reasonableness under Fourth Amendment, Supreme Court has generally eschewed bright-line rules, instead emphasizing fact-specific nature of reasonableness inquiry
	 United States v. Banks, 124 S. Ct. 521 (2003).
	 State v. Malone, 2004 WI 108, 274 Wis. 2d 540, 683 N.W.2d 1, at ¶17.

	1.9698  Seizure that is lawful at its inception can violate Fourth Amendment if its manner of execution unreasonably infringes interest protected by Fourth Amendment
	 Illinois v. Caballes, 125 S. Ct. 834 (2005).



	1.97  Relationship Between Federal And State Constitutional Protections: Wisconsin Supreme Court Generally Conforms Interpretation Of State Constitutional Provision To Interpretation Given Fourth Amendment By United States Supreme Court
	1.971  In general
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶17.
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶18.
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶35.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶19.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶19-21.
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶18.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶10.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶20.
	 State v. Bruski, 2007 WI 25, 299 Wis. 2d 177, 727 N.W.2d 503, at ¶20, 22.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶19, 30.
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	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9823.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 1-22, sec. 1.9322.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 1-21, sec. 1.931.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 20, sec. 1.612.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 28, sec. 1.831.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 28, sec. 1.831.
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 11, sec. 1.82.
	 For cases dealing with review of a trial court's determination that facts satisfy constitutional requirement of reasonableness, see sec. 1.98212.

	1.9824  Review of determination of probable cause
	1.98241  In general
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶16.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.

	1.98242  Probable cause to arrest or make other seizure of person requiring probable cause
	 For cases dealing with this subject, see sec. 1.318.

	1.98243  Probable cause for search
	 For cases dealing with this subject, see sec. 1.328.


	1.9825  Review of determination of reasonable suspicion
	1.98251  In general
	 United States v. Arvizu, 122 S. Ct. 744 (2002), 2001 Term USSC-4.
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶17.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶16.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 N.W.2d 552: 1999 Term, p. 1-48, sec. 1.6421.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶10.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶28.
	 State v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d 462, 2002 Term WCA-198, at ¶13.

	1.98252  Determination whether reasonable suspicion justifying frisk existed
	 For cases dealing with this subject, see sec. 1.98285.

	1.98253  Determination whether reasonable suspicion justifying no-knock entry existed
	 For cases dealing with this subject, see sec. 1.98286.

	1.98254  Determination whether reasonable suspicion justifying stop existed
	 For cases dealing with this subject, see sec. 1.98322.


	1.9826  Review of determinations relating to arrest or search warrant
	1.98261  Determination that sufficient evidence existed to permit issuance of warrant
	 For cases dealing with this subject, see secs. 1.4127 and 1.4228.

	1.98262  Determination to authorize no-knock entry
	 For cases dealing with this subject, see sec. 1.42433.

	1.98263  Determination that search warrant was executed in reasonable manner
	 State v. Berry, 174 Wis. 2d 28, 496 N.W.2d 746 (Ct. App. 1993): 1992 Term, p. 1-20, sec. 1.4241.

	1.98264  Determination whether language of warrant satisfies requisite constitutional requirements
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, sec. 1.42525.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶24.

	1.98265  Determination whether trial court should have held Franks hearing
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶25.

	1.98266  Determination whether search exceeded that authorized by warrant
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶34.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶7.


	1.9827  Review of determinations relating to (1) searches, including entry into and searches of premises, and (2) seizures of evidence or other item found in search
	1.98271  Determination of reasonableness
	 For cases dealing with this subject, see sec. 1.9823.

	1.98272  Determination whether search was a private search or government search
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶16, 24.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶14.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶13.
	 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 (Ct. App. 1988): 1988 Term, p. 1-14, sec. 1.7111.

	1.98273  Determination of exigent circumstances: in general
	 State v. Faust, 2004 WI 99, 274 Wis. 2d 183, 682 N.W.2d 371, at ¶9.
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶17.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶6.
	 State v. Rogers, 2008 WI App 176, 315 Wis. 2d 60, 762 N.W.2d 795, at ¶11.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶5.
	 State v. Kryzaniak, 2001 WI App 44, 241 Wis. 2d 358, 624 N.W.2d 389, 2000 Term WCA-202, at ¶12.
	 State v. York, 159 Wis. 2d 215, 464 N.W.2d 36 (Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9826.
	 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 (Ct. App. 1984): 1983 Term, p. 30, sec. 1.832.

	1.98274  Determination of exigent circumstances:  whether facts establish exigent circumstances sufficient to justify warrantless entry into home
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶9.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶13.

	1.98275  Determination whether area was within curtilage
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶16.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶16.
	 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421.
	 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 (Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451.
	 State v. Moley, 171 Wis. 2d 207, 490 N.W.2d 764 (Ct. App. 1992): 1992 Term, p. 1-11, sec. 1.3291.
	 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 (Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421.

	1.98276  Determination whether particular place is area from which defendant might secure weapon
	 State v. Murdock, 155 Wis. 2d 217, 455 N.W.2d 618 (1990): 1989 Term, p. 1-41, sec. 1.9825.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 1-65, sec. 1.9824.

	1.98277  Determination of sufficiency of evidence to support issuance of search warrant
	 For cases dealing with this subject, see sec. 1.4228.

	1.98278  Determination whether "plain view" existed
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Altenburg, 150 Wis. 2d 663, 442 N.W.2d 526 (Ct. App. 1989): 1988 Term, p. 1-21, sec. 1.9311.

	1.98279  Determination that reasonable force was used to conduct search for, or seizure of, evidence
	 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 (Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521.


	1.9828  Review of determinations relating to (1) searches, including entry into and searches of premises, and (2) seizures of evidence or other item found in search (cont'd)
	1.98281  Determination whether search or seizure has occurred, i.e., whether police conduct constituted "search" or "seizure"
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶11.
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶8.
	 State v. Miller, 2002 WI App 150, 256 Wis. 2d 80, 647 N.W.2d 348, 2001 Term WCA-419, at ¶5.
	 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 1.16123.
	 State v. Ford, 211 Wis. 2d 739, 565 N.W.2d 286 (Ct. App. 1997): 1996 Term, p. 1-12, sec. 1.317.
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.

	1.98282  Determinations relating to consent
	 For cases dealing with this subject, see sec. 1.9833.

	1.98283  Determination whether "search incident to arrest" exception to warrant requirement applicable
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶30.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.

	1.98284  Determination whether search is police search or probation search
	 State v. Payano-Roman, 2006 WI 47, 290 Wis. 2d 380, 714 N.W.2d 548, at ¶16.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶14-26.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶11.
	 State v. Wheat, 2002 WI App 153, 256 Wis. 2d 270, 647 N.W.2d 441, 2001 Term WCA-429, at ¶15.
	 For cases dealing with the rule that a finding that a search was a police search rather than a probation search is not a finding of fact subject to review under the clearly erroneous standard, see sec. 1.9815.

	1.98285  Determination whether reasonable suspicion justifying frisk existed
	 State v. Sumner, 2008 WI 94, 312 Wis. 2d 292, 752 N.W.2d 783, at ¶17.
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶44.
	 State v. Kyles, 2004 WI 15, 269 Wis. 2d 1, 675 N.W.2d 449, at ¶7.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶12, 42.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶18.
	 State v. Bridges, 2009 WI App 66, 319 Wis. 2d 217, 767 N.W.2d 593, at ¶9.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶30.
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶7.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶10.

	1.98286  Determination whether reasonable suspicion justifying no-knock entry existed
	 State v. Eason, 2001 WI 98, 245 Wis. 2d 206, 629 N.W.2d 625, 2000 Term WSC-149, at ¶11.

	1.98287  Determination whether frisk met constitutional standards
	 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 613 N.W.2d 186: 1999 Term, p. 1-29, sec. 1.5261.

	1.98288  Determination of legality of warrantless search
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶30.



	1.983  Review of trial court's ultimate conclusion (cont'd)
	1.9831  Review of determinations relating to arrests and other seizures of the person
	1.98311  Determination whether seizure of person occurred, i.e., whether person was seized
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶17.
	 State v. Williams, 2002 WI 94, 255 Wis. 2d 1, 646 N.W.2d 834, 2001 Term WSC-250, at ¶17.
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-26, sec. 1.9823.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 1-22, sec. 1.9326.
	 State v. Farias-Mendoza, 2006 WI App 134, 294 Wis. 2d 726, 720 N.W.2d 489, at ¶15.
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶8.
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶8.
	 State v. Washington, 2005 WI App 123, 284 Wis. 2d 456, 700 N.W.2d 305, at ¶11.
	 State v. Jones, 2005 WI App 26, 278 Wis. 2d 774, 693 N.W.2d 104, at ¶8.
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶9.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶13.
	 State v. Blanco, 2000 WI App 119, 237 Wis. 2d 395, 614 N.W.2d 512: 1999 Term, p. 1-4, sec. 1.16123.
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 31, sec. 1.832.
	 State v. Smith, 119 Wis. 2d 361, 351 N.W.2d 752 (Ct. App. 1984): 1983 Term, p. 30, sec. 1.832.
	 State v. Reichl, 114 Wis. 2d 511, 339 N.W.2d 127 (Ct. App. 1983): 1983 Term, p. 1, sec. 1.115.

	1.98312  Determination of legality of stop; i.e., that stop met statutory and constitutional standards
	 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 Term, p. 18, sec. 1.832.
	 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 (1987): 1987 Term, p. 1-22, sec. 1.9322.
	 State v. Guzy, 139 Wis. 2d 663, 407 N.W.2d 548 (1987): 1986 Term, p. 22, sec. 1.831.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 1-22, sec. 1.9324.
	 For cases dealing with appellate review of the determination whether reasonable suspicion justifying an investigative stop existed, see. sec. 1.98322.

	1.98313  Determination of existence of exigent circumstances justifying warrantless arrest in home
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 31, sec. 1.832.

	1.98314  Determination whether detention of person was reasonable
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 1-40, sec. 1.9822.

	1.98315  Determination of sufficiency of evidence to support issuance of arrest warrant
	 For cases dealing with this subject, see sec. 1.4127.

	1.98316  Determination whether police officer can make citizen's arrest outside of local jurisdiction
	 City of Waukesha v. Gorz, 166 Wis. 2d 243, 479 N.W.2d 221 (Ct. App. 1991): 1991 Term, p. 1-26, sec. 1.991.

	1.98317  Determination whether stop or detention met statutory and constitutional standards
	 State v. Gammons, 2001 WI App 36, 241 Wis. 2d 296, 625 N.W.2d 623, 2000 Term WCA-188, at ¶6.
	 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. App. 1991): 1991 Term, p. 1-8, sec. 1.5211.

	1.98318  Determination whether parole violator can be arrested in home without judicially issued warrant
	 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 (Ct. App. 1990): 1990 Term, p. 1-66, sec. 1.9829.

	1.98319  Determination whether detention of person was reasonable
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52241.


	1.9832  Review of determinations relating to arrests and other seizures of the person (cont'd)
	1.98321  Determination of probable cause to arrest
	 For cases dealing with this subject, see sec. 1.318.

	1.98322  Determination whether reasonable suspicion justifying temporary investigative stop existed
	 Ornelas v. United States, 116 S. Ct. 1657 (1996): 1995 Term, p. 1-6, sec. 1.3282.
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶10.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶8.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶17.
	 In Interest of Kelsey C.R., 2001 WI 54, 243 Wis. 2d 422, 626 N.W.2d 777, 2000 Term WSC-135, at ¶12, 42.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶18.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Harris, 206 Wis. 2d 243, 557 N.W.2d 245 (1996): 1996 Term, p. 1-1, sec. 1.1212.
	 State v. Conaway, 2010 WI App 7, __ Wis. 2d __, __ N.W.2d __, at ¶5.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶16.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶7.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶10.
	 State v. Sherry, 2004 WI App 207, 277 Wis. 2d 194, 690 N.W.2d 435, at ¶4.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶6.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶8.
	 State v. Wodenjak, 2001 WI App 216, 247 Wis. 2d 554, 634 N.W.2d 867, 2001 Term WCA-75, at ¶5.
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶7.

	1.98323  Determination whether facts provide basis for constitutional investigative stop
	 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 892 (Ct. App. 1997): 1997 Term, p. 1-32, sec. 1.5224.

	1.98324  Determination whether reasonable suspicion existed in general
	 For cases dealing with this subject, see sec. 1.9825.

	1.98325  Determination whether frisk met constitutional standards
	 For cases dealing with this subject, see sec. 1.98287.

	1.98326  Determination of legality of temporary investigative stop
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶12.
	 State v. Patton, 2006 WI App 235, 297 Wis. 2d 415, 724 N.W.2d 347, at ¶7.

	1.98327  Determination whether seizure of person was proper exercise of community caretaker function
	 State v. Kramer, 2009 WI 14, 315 Wis. 2d 414, 759 N.W.2d 598, at ¶16.


	1.9833  Determination of existence, scope, voluntariness, and sufficiency of consent
	1.98331  In general
	 United States v. Mendenhall, 100 S. Ct. 1870 (1980): 1979 Term, p. 13, sec. 1.82.
	 State v. Vorburger, 2002 WI 105, 255 Wis. 2d 537, 648 N.W.2d 829, 2001 Term WSC-300, at ¶88.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 63, sec. 3.181.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 30, sec. 1.832.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 11, sec. 1.82.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶7.
	 State v. Eskridge, 2002 WI App 158, 256 Wis. 2d 314, 647 N.W.2d 434, 2001 Term WCA-434, at ¶9.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶23.
	 State v. Munroe, 2001 WI App 104, 244 Wis. 2d 1, 630 N.W.2d 223, 2000 Term WCA-293, at ¶7.
	 State v. Stankus, 220 Wis. 2d 232, 582 N.W.2d 468 (Ct. App. 1998): 1997 Term, p. 1-2, sec. 1.2214.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Phillips, 209 Wis. 2d 559, 563 N.W.2d 573 (Ct. App. 1997): 1996 Term, p. 1-37, sec. 1.8332.
	 State v. Gaulrapp, 207 Wis. 2d 600, 558 N.W.2d 696 (Ct. App. 1996): 1996 Term, p. 1-7, sec. 1.2214.
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 1-6, sec. 1.2211.
	 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 (Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212.
	 State v. Johnson, 177 Wis. 2d 224, 501 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 1-34, sec. 1.6411.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.
	 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212.

	1.98332  Existence of consent
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶15.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶21.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶36.
	 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 762 N.W.2d 436, at ¶20.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶7.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶16, 37.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.

	1.98333  Voluntariness of consent
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶15.
	 State v. Hartwig, 2007 WI App 160, 302 Wis. 2d 678, 735 N.W.2d 597, at ¶7.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶11.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶16.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.

	1.98334  Determination whether third party had authority to consent to search
	 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 (Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231.


	1.9834  Review of determinations relating to exclusionary rule, fruit of poisonous tree doctrine, and exceptions to exclusionary rule
	1.98341  Determination whether evidence should be suppressed as fruit of fourth amendment violation
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶18.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.
	 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 277 (1991): 1991 Term, p. 1-26, sec. 1.9824.
	 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 762 N.W.2d 436, at ¶23.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	1.98342  Determination whether inevitable discovery doctrine applicable
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-66, sec. 1.9827.

	1.98343  Determination of attenuation
	 State v. Farias-Mendoza, 2006 WI App 134, 294 Wis. 2d 726, 720 N.W.2d 489, at ¶15.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶24.
	 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 (Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311.
	 State v. Anderson (Scott), 160 Wis. 2d 307, 466 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 1-66, sec. 1.9827.
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	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶22-23.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶9-26.
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶10.
	 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 624 N.W.2d 865, 2000 Term WCA-195, at ¶8.
	 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 (Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124.
	 State v. Stearns, 178 Wis. 2d 845, 506 N.W.2d 165 (Ct. App. 1993): 1993 Term, p. 2-2, sec. 2.1131.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 2-1, sec. 2.1121.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.

	2.1122  What constitutes "custody"
	2.11221  In general
	 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004).
	 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 Term, p. 2-1, 2.1121.
	 Stansbury v. California, 114 S. Ct. 1526 (1994): 1993 Term, p. 2-1, sec. 2.1124.
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 50, sec. 3.1112.
	 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 Term, p. 51, sec. 3.1112.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 2-1, sec. 2.1121.
	 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 (1984): 1983 Term, p. 52, sec. 3.1115.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 39, sec. 3.1112.
	 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 741, 769 N.W.2d 130, at ¶7-12.
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶11-23.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶9-26.
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶11.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 (Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223.
	 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 (Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.
	 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 (Ct. App. 1991): 1990 Term, p. 2-1, sec. 2.114.

	2.11222  Whether defendant in custody determined by "reasonable person" test, not officer's unarticulated intention
	 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004).
	 Stansbury v. California, 114 S. Ct. 1526 (1994): 1993 Term, p. 2-1, sec. 2.1124.
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 50, sec. 3.1112.
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶13.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶10, 16, 22-25.
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶11.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 (Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.
	 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 (Ct. App. 1991): 1990 Term, p. 2-1, sec. 2.114.
	 Village of Menomonee Falls v. Kunz, 126 Wis. 2d 143, 376 N.W.2d 359 (Ct. App. 1985): 1985 Term, p. 40, sec. 3.1114.

	2.11223  "Reasonable person," for purposes of "reasonable person" test, is "reasonable innocent person"
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶22-25.

	2.11224  Factors to be considered in determining whether person is in custody
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶17.

	2.11225  Requires restraint caused or created by authorities
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132.

	2.11226  Denial of access to defendant by defense counsel or counsel's agent does not create custody
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132.

	2.11227  Defendant in custody when formally placed under arrest
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.

	2.11228  Officer's subjective and undisclosed view concerning whether person being interrogated is a suspect is irrelevant to custody question
	 Stansbury v. California, 114 S. Ct. 1526 (1994): 1993 Term, p. 2-1, sec. 2.1124.

	2.11229  Determination of custody is mixed question of law and fact warranting independent review and not subject to presumption of correctness in federal habeas corpus proceeding
	 For cases dealing with this subject, see sec. 10.6441.


	2.1123  What constitutes "custody" (cont'd)
	2.11231  Officer's possession of arrest warrant and subjective but undisclosed intent to execute it at conclusion of interview does not establish that defendant was in custody
	 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 (Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223.

	2.11232  Person who is incarcerated (e.g., serving time for an unrelated offense) is per se in custody for purposes of Miranda
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.

	2.11233  Whether person was in custody at time statements were obtained cannot be affected by later police activity (e.g., handcuffing)
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶14-17.

	2.11234  Is suspect's age relevant to custody inquiry?
	 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004).

	2.11235  Suspect's prior experience with police is not relevant to custody inquiry
	 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004).

	2.11236  Analysis for determining whether one is "in custody" for Miranda purposes is not the same as that for determining whether one is under arrest for Fourth Amendment purposes
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶13-16.

	2.11237  Does pressure to go to police station exerted by family member create custody?
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶21.

	2.11238  If other indicia of custody are not present, failure to tell person he is not in custody does not create custody
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶23.


	2.1124  What constitutes "interrogation"
	2.11241  In general
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 2-1, sec. 2.1122.
	 Arizona v. Mauro, 107 S. Ct. 1931 (1987): 1986 Term, p. 41, sec. 3.1112.
	 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 Term, p. 28, sec. 3.1112.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶45-66.
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶30.
	 State v. Bond, 2001 WI 56, 243 Wis. 2d 476, 627 N.W.2d 484, 2000 Term WSC-118, at ¶1-2.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 2-3, sec. 2.1412.
	 State v. Cunningham, 144 Wis. 2d 272, 423 N.W.2d 862 (1988): 1987 Term, p. 2-2, sec. 2.1122.
	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 22, sec. 3.111.
	 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 741, 769 N.W.2d 130, at ¶7.
	 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 851, 726 N.W.2d 697, at ¶9-19.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶20-37.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶10.
	 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 624 N.W.2d 865, 2000 Term WCA-195, at ¶13.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶13-17.
	 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 614 N.W.2d 552: 1999 Term, p. 2-1, sec. 2.11231.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124.
	 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 (Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323.
	 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 (Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241.
	 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 (Ct. App. 1990): 1989 Term, p. 2-1, sec. 2.1122.
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 50, sec. 3.1152.

	2.11242  Test for "interrogation" reflects both objective forseeability and officer's specific knowledge of suspect
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶25-27.

	2.11243  Officer's request of defendant to engage in incriminating action
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.

	2.11244  Officer's request of defendant for consent to search does not constitute interrogation
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 49, sec. 3.1139.

	2.11245  Confronting suspect with incriminating evidence, or summarizing state's case against suspect, does not necessarily constitute "interrogation," particularly if it is done in response to suspect's inquiry regarding evidence police have
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶57.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶20-37.

	2.11246  Explanation of why defendant was arrested, particularly if defendant indicates that he does not understand why he was under arrest, does not necessarily constitute interrogation
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶45-66.


	2.1125  Attachment of Miranda rights and requirement of warnings when interrogation of person in custody is conducted by undercover police agent
	 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 Term, p. 2-1, sec. 2.1131.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124.


	2.113  Volunteered or nonresponsive statement
	2.1131  Volunteered statement
	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 22, sec. 3.111.
	 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 (1978): 1977 Term, p. 20, sec. 3.111.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 21, sec. 3.1123.
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1131.
	 State v. Boggess, 110 Wis. 2d 309, 328 N.W.2d 878 (Ct. App. 1982): 1982 Term, p. 47, p. 3.1111.

	2.1132  Nonresponsive statement
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.


	2.114  General on-the-scene questioning
	 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 (1980): 1980 Term, p. 30, sec. 3.1111.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.
	 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 (Ct. App. 1991): 1990 Term, p. 2-1, sec. 2.114.
	 State v. Boggess, 110 Wis. 2d 309, 328 N.W.2d 878 (Ct. App. 1982): 1982 Term, p. 47, 3.1111.

	2.115  Questioning by individuals other than those known to defendant to be police officers
	2.1151  By private individual
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 (1980): 1979 Term, p. 28, sec. 3.1111.
	 For cases dealing with the use of a private individual to obtain a waiver of Miranda rights or a confession, see sec. 2.193.
	 For cases dealing with the reinitiation of questioning by a private individual after a defendant has requested an attorney, see sec. 2.1328.

	2.1152  By undercover government agent
	 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 Term, p. 2-1, sec. 2.1131.
	 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 Term, p. 33, sec. 3.141.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124.
	 For cases dealing with violations of the sixth amendment right to counsel when an undercover government agent solicits or hears a defendant's statement, see secs. 2.3141, 2.3142, and 2.315.

	2.1153  By probation officer
	 For cases dealing with this subject, see sec. 2.1181.

	2.1154  By psychiatrist
	 For cases dealing with this subject, see sec. 2.117.

	2.1155  By other individuals
	 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 (1978): 1977 Term, p. 20, sec. 3.111.


	2.116  Questioning about noncriminal activity
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1181.
	 Village of Menomonee Falls v. Kunz, 126 Wis. 2d 143, 376 N.W.2d 359 (Ct. App. 1985): 1985 Term, p. 40, sec. 3.1113.
	 For cases dealing with the application of Miranda and its exclusionary ruling in noncriminal proceedings, see sec. 2.194.

	2.117  Psychiatric or psychologic examination
	2.1171  Psychiatric examination designed to elicit information for responsibility phase of defendant's trial
	2.11711  Court-ordered psychiatric examination
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 2-2, sec. 2.1143.
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19.

	2.11712  Psychiatric examination undertaken at request of prosecutor
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 2-2, sec. 2.1172.

	2.11713  When defendant has initiated psychiatric evaluation or attempts to introduce psychiatric evidence
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19.


	2.1172  Psychiatric examination designed to elicit information relevant to determining defendant's competency
	 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 Term USSC-26.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶31-33.
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19.

	2.1173  Examination designed to determine whether ch. 980 (sexually violent person) proceedings should be commenced
	 For cases dealing with this subject, see sec. 10.79249.


	2.118  Particular circumstances and situations
	2.1181  Interview with probation or parole officer
	 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 Term, p. 178, sec. 8.753.
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1181.
	 For cases dealing with the voluntariness of a statement elicited by a threat of revocation of probation unless probationer complies with condition that he account for whereabouts and activities, see sec. 2.2473.
	 For cases dealing generally with the protection afforded by the privilege against self-incrimination at an interview with a probation officer, see sec. 24.47.

	2.1182  Presentence interview
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶8-9.
	2.11821  In general
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 2-2, sec. 2.1143.
	 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 (1986): 1985 Term, p. 91, sec. 6.122.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶29-34.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.
	 State v. Knapp, 111 Wis. 2d 380, 330 N.W.2d 242 (Ct. App. 1983): 1982 Term, p. 103, sec. 6.112.

	2.11822  When statements will be used in later trial for perjury committed while testifying at trial of case for which presentence interview was conducted
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶29-34.


	2.1183  Before administration of sobriety test
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 2-3, sec. 2.1147.
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 (Ct. App. 1982): 1982 Term, p. 98, sec. 5.892.

	2.1184  Questioning of injured person
	2.11841  In hospital bed
	 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 (1984): 1983 Term, p. 52, sec. 3.1115.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132.

	2.11842  At accident scene
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.


	2.1185  After arrest for traffic offense
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 50, sec. 3.1112.

	2.1186  Traffic or other investigative (i.e., Terry) stop
	 Pennsylvania v. Bruder, 109 S. Ct. 205 (1988): 1988 Term, p. 2-1, sec. 2.1171.
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 50, sec. 3.1112.
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 2-1, sec. 2.1171.
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶14-16.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶9-26.
	 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 (Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.
	 Village of Menomonee Falls v. Kunz, 126 Wis. 2d 143, 376 N.W.2d 359 (Ct. App. 1985): 1985 Term, p. 40, sec. 3.1113.

	2.1187  Questioning at station house of nonarrested defendant who voluntarily appeared or accompanied police there
	 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004).
	 California v. Beheler, 103 S. Ct. 3517 (1983): 1983 Term, p. 53, sec. 3.1119.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 39, sec. 3.1112.
	 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 (Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.

	2.1188  Other circumstances and situations
	2.11881  Questioning designed to elicit incriminating statements from suspect on whom investigation has focused
	 Stansbury v. California, 114 S. Ct. 1526 (1994): 1993 Term, p. 2-1, sec. 2.1124.
	 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 Term, p. 178, sec. 8.753.
	 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 (1984): 1983 Term, p. 52, sec. 3.1115.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.

	2.11882  Investigation at scene of domestic dispute
	 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 (Ct. App. 1991): 1990 Term, p. 2-1, sec. 2.114.

	2.11883  Questioning of incarcerated suspect by person not known by suspect to be government agent (e.g., undercover government agent posing as fellow inmate; girlfriend; etc.)
	 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 Term, p. 2-1, sec. 2.1131.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.

	2.11884  Post-crime interview conducted by state's psychiatrist
	 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 (Ct. App. 1990): 1989 Term, p. 2-4, sec. 2.121.

	2.11885  Booking interview
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 2-3, sec. 2.1147.

	2.11886  Before videotaping sobriety tests that produce oral statements by defendant while they are being administered
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 2-3, sec. 2.1147.

	2.11887  Asking drunk driving suspect question whose answer may demonstrate impaired mental faculties
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 2-3, sec. 2.1147.

	2.11888  Confronting suspect in custody with incriminating evidence
	 State v. Cunningham, 144 Wis. 2d 272, 423 N.W.2d 862 (1988): 1987 Term, p. 2-2, sec. 2.1122.

	2.11889  Asking suspect to engage in incriminating activity such as retrieval of evidence of crime
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.


	2.1189  Other circumstances and situations (cont'd)
	2.11891  When police have defendant surrounded and are attempting by telephone to negotiate his surrender
	 State v. Stearns, 178 Wis. 2d 845, 506 N.W.2d 165 (Ct. App. 1993): 1993 Term, p. 2-2, sec. 2.1131.

	2.11892  Questioning of drunk driver who was placed under arrest on way to hospital after he has been transferred to another hospital
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182.

	2.11893  Interview of juvenile regarding delinquent acts that will provide basis for CHIPS proceeding
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1181.

	2.11894  Interview with prisoner eliciting statements that will be used in prison disciplinary proceeding
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1181.

	2.11895  Interview of juvenile in anticipation of, or as part of, delinquency proceeding
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1181.

	2.11896  Detention while search warrant executed
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶12-13, 17.



	2.119  Other matters
	2.1191  Exceptions to Miranda requirements
	 For cases dealing with this subject, see sec. 2.18.

	2.1192  Miranda warnings not required before defendant gives consent to search because consent is not testimonial or communicative statement
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.

	2.1193  Propriety of practice of giving no Miranda warnings until interrogation has produced incriminating statement inadmissible under Miranda and then following obtaining of that statement with Miranda warnings and securing of second statement covering same ground; second statement is inadmissible
	 For cases dealing with this subject, see sec. 2.1989.



	2.12  Content Of Miranda Warnings
	2.121  In general
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-1, sec. 2.111.
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 2-1, sec. 2.111.
	 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 Term, p. 2-1, sec. 2.122.
	 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 Term, p. 40, sec. 3.1131.
	 California v. Prysock, 101 S. Ct. 2806 (1981): 1980 Term, p. 30, sec. 3.112.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶31.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 39, sec. 3.112.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 2-2, sec. 2.122.

	2.122  Warning about right to presence of counsel
	2.1221  In general
	 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 Term, p. 2-1, sec. 2.122.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 2-2, sec. 2.122.

	2.1222  Effect of officer's telling defendant that officer could not obtain lawyer for defendant and that lawyer would be provided later when charges filed
	 For cases dealing with this subject, see sec. 2.13294.


	2.123  No need for warning about right to stop answering questions at any time
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.

	2.124  Testimony that officer read rights from Miranda card is sufficient to establish that Miranda warnings given
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.

	2.125  Defective warning does not vitiate subsequent confession if proper advisement of rights given earlier
	 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 (Ct. App. 1990): 1989 Term, p. 2-4, sec. 2.121.

	2.126  In case of non-English speaking suspect, warnings must be given in language that suspect understands, i.e., warnings must reasonably convey Miranda rights
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶20.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶19.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 44.232.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.

	2.127  In case of deaf person
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.

	2.128  Substance, not form, of warnings is focus of inquiry
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.


	2.13  Duties Of Interrogating Officers Under Miranda
	2.131  Requirement that warnings be administered
	2.1311  In general
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 Term, p. 40, sec. 3.1131.
	 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 Term, p. 28, sec. 3.112.
	 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 N.W.2d 729, at ¶14.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶7.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶46.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶24-28.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶25.
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶11.
	 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 624 N.W.2d 865, 2000 Term WCA-195, at ¶8.
	 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941.
	 For cases dealing generally with when Miranda rights attach and warnings are therefore required, see sec. 2.11.

	2.1312  When Miranda rights and warnings required
	 For cases dealing with this subject, see sec. 2.11.

	2.1313  Content of warnings
	 For cases dealing with this subject, see sec. 2.12.

	2.1314  Whether Miranda warnings have been effectively and timely administered is to be determined by totality-of-circumstances test
	 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 N.W.2d 729, at ¶16-31.

	2.1315  Testimony that officer read rights from Miranda card is sufficient to establish that Miranda warnings given
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.

	2.1316  Exceptions to requirement
	 For cases dealing with this subject, see sec. 2.18.

	2.1317  Defective warning does not vitiate subsequent confession if proper advisement of rights given earlier
	 For cases dealing with this subject, see sec. 2.125.

	2.1318  Need to readminister warning once given
	2.13181  No need to readminister warnings before subsequent interrogation once they have been given at earlier interrogation
	 For cases dealing with this subject, see sec. 2.1345.

	2.13182  No need to readminister warnings given before start of noncustodial interrogation when that  interrogation becomes custodial
	 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 N.W.2d 729, at ¶1-31.


	2.1319  Other matters
	2.13191  Miranda warnings given prior to custody are not ipso facto ineffective
	 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 N.W.2d 729, at ¶1-31.



	2.132  Requirement that interrogation cease upon request for attorney (Edwards rule)
	2.1321  In general
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 Term, p. 2-4, sec. 2.1411.
	 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 Term, p. 2-4, sec. 2.1323.
	 Minnick v. Mississippi, 111 S. Ct. 486 (1990): 1990 Term, p. 2-3, sec. 2.1322.
	 Arizona v. Roberson, 108 S. Ct. 2093 (1988): 1987 Term, p. 2-3, sec. 2.1321.
	 Arizona v. Mauro, 107 S. Ct. 1931 (1987): 1986 Term, p. 42, sec. 3.1132.
	 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 Term, p. 42, sec. 3.1132.
	 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 Term, p. 47, sec. 3.1422.
	 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 Term, p. 40, sec. 3.1131.
	 Shea v. Louisiana, 105 S. Ct. 1065 (1985): 1984 Term, p. 221, sec. 13.41.
	 Smith v. Illinois, 105 S. Ct. 490 (1984): 1984 Term, p. 56, sec. 3.1132.
	 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 Term, p. 57, sec. 3.1155.
	 Oregon v. Bradshaw, 103 S. Ct. 2830 (1983): 1982 Term, p. 49, sec. 3.1152.
	 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 Term, p. 30, sec. 3.1151.
	 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 Term, p. 28, sec. 3.112.
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 22, sec. 3.1121.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶43.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶68-70.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶26-36.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.1942.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 2-7, sec. 2.1411.
	 State v. Walkowiak, 183 Wis. 2d 478, 515 N.W.2d 863 (1994): 1993 Term, p. 2-4, sec. 2.1411.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 2-3, sec. 2.1412.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 42, sec. 3.1132.
	 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 (1985): 1984 Term, p. 57, sec. 3.1133.
	 State v. Lee, 122 Wis. 2d 266, 362 N.W.2d 149 (1985): 1984 Term, p. 59, sec. 3.1191.
	 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 (1984): 1983 Term, p. 58, sec. 3.1155.
	 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 (1983): 1982 Term, p. 159, sec. 10.61.
	 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 (1980): 1979 Term, p. 29, sec. 3.1144.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 28, sec. 3.112.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 21, sec. 3.1123.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶25, 38.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶25.
	 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 851, 726 N.W.2d 697, at ¶20-30.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶8.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶15-19.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 2-3, sec. 2.1415.
	 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124.
	 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 (Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 (Ct. App. 1990): 1989 Term, p. 2-1, sec. 2.1122.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134.
	 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 (Ct. App. 1986): 1986 Term, p. 42, sec. 3.1132.
	 State v. Collins, 122 Wis. 2d 320, 363 N.W.2d 229 (Ct. App. 1984): 1984 Term, p. 57, sec. 3.1132.
	 State v. Lee, 119 Wis. 2d 355, 351 N.W.2d 755 (Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155.
	 State v. Wegner, 118 Wis. 2d 419, 348 N.W.2d 603 (Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155.
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 50, sec. 3.1152.
	 For cases dealing with the waiver of Miranda rights after the defendant initially invokes the right to counsel, see sec. 2.1672.

	2.1322  What constitutes request for attorney that triggers requirement that interrogation cease
	 For cases dealing with this subject, see sec. 2.1411.

	2.1323  What constitutes interrogation that must cease upon request for counsel
	 For cases dealing with this subject, see sec. 2.1124.

	2.1324  What constitutes initiation of further communication, exchanges or conversations with police by defendant that will permit further interrogation
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶67-90.
	 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 851, 726 N.W.2d 697, at ¶23-27.

	2.1325  Requirement only applicable when defendant is being subjected to custodial interrogation or when request for counsel made in the context of custodial interrogation
	 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 Term, p. 2-4, sec. 2.1323.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶16-44.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 2-3, sec. 2.1412.
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 2-1, sec. 2.1121.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶9.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶8-15.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.
	 For cases dealing with when a request for counsel must be made in relation to interrogation to constitute an effective invocation of the right to counsel, see sec. 2.14119.

	2.1326  What is mandated by requirement that interrogation cease
	2.13261  Requirement mandates only that interrogation cease, not questions designed to accommodate request for counsel
	 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 (Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323.

	2.13262  Requirement mandates only that interrogation cease, not questions normally attendant to arrest and custody
	 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 (Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323.

	2.13263  Requirement mandates that only interrogation cease, but permits explanation of why defendant was being arrested, particularly if defendant indicates that he does not understand why he was under arrest
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶45-66.


	2.1327  Questioning by private party after defendant requests attorney
	2.13271  In general
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.

	2.13272  When private party is acting as agent of police
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.


	2.1328  Other matters
	2.13281  Defendant must invoke right to counsel when he is approached for interrogation or during interrogation in order for invocation to trigger prohibition on police-initiated interrogation
	 For cases dealing with this subject, see sec. 2.14121.

	2.13282  Requirement applies when reinterrogation deals with unrelated offense
	 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 Term, p. 2-4, sec. 2.1323.
	 Butler v. McKellar, 110 S. Ct. 1212 (1990): 1989 Term, p. 47-3, sec. 47.222.
	 Arizona v. Roberson, 108 S. Ct. 2093 (1988): 1987 Term, p. 2-3, sec. 2.1321.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶26.


	2.1329  Other matters (cont'd)
	2.13291  Defendant's consultation with attorney does not permit reinitiation of interrogation; counsel must be present at renewed interrogation
	 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 Term, p. 2-3, sec. 2.1323.
	 Minnick v. Mississippi, 111 S. Ct. 486 (1990): 1990 Term, p. 2-3, sec. 2.1322.

	2.13292  Waiver of right to counsel after initial invocation of right
	 For cases dealing with this subject, see sec. 2.1672.

	2.13293  To determine who initiated interrogation, must look to particular communication at hand, not who was the initiator of all the exchanges that took place between the defendant and the police
	 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512.

	2.13294  Effect of officer's telling defendant that officer could not obtain lawyer for defendant and that lawyer would be provided later when charges filed, after which defendant expressed desire to talk to officer
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.

	2.13295  Exceptions to requirement
	 For cases dealing with this subject, see sec. 2.18.

	2.13296  Requirement only applicable when request for attorney made during custodial interrogation; request made before defendant is in custody does not trigger requirement
	 For cases dealing with this subject, see sec. 2.1112 and 2.14118.

	2.13297  Requirement not triggered by request for counsel at court appearance on unrelated charge
	 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 Term, p. 2-4, sec. 2.1323.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.

	2.13298  Once police illegally interrogate suspect contrary to Edwards rule, no claim that accused initiated further conversation will be heard
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶84.

	2.13299  Burden and standard of proof on question whether defendant failed to invoke, or waived, right to counsel at earlier interrogation, so as to render inapplicable Edwards rule forbidding further interrogation once right to counsel invoked
	 For cases dealing with this subject, see secs. 2.61226 and 2.61326.



	2.133  Requirement that invocation of right to silence be scrupulously honored
	2.1331  In general
	 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 Term, p. 40, sec. 3.1131.2.
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 22, sec. 3.1121.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶32.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 2-2, sec. 2.1172.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-9, sec. 2.1331.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 2-3, sec. 2.1412.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 43, sec. 3.1133.
	 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 (1985): 1984 Term, p. 57, sec. 3.1133.
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 47, sec. 3.1131.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 21, sec. 3.1123.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶25.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶24.
	 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 809, 718 N.W.2d 246, at ¶11.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶20.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶10-17.
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 2-3, sec. 2.1415.
	 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 (Ct. App. 1990): 1989 Term, p. 2-10, sec. 2.1412.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.
	 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1133.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 30, sec. 3.1144.
	 For cases dealing with the waiver of Miranda rights after the defendant initially invokes the right to silence, see sec. 2.1671.

	2.1332  What constitutes invocation of right to silence that must be scrupulously honored
	 For cases dealing with this subject, see sec. 2.1412.

	2.1333  Requirement only applicable when defendant is in custody
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶9.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶8-15, 20.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.

	2.1334  No need to stop questioning when defendant makes unequivocal expression of selective invocation of right to silence with respect to specific question
	 For cases dealing with this subject, see sec. 2.14124.

	2.1335  Waiver of right to silence after initial invocation of right
	 For cases dealing with this subject, see sec. 2.1671.

	2.1336  Exceptions to requirement
	 For cases dealing with this subject, see sec. 2.18.

	2.1337  Requirement only applicable when invocation of right to silence made during custodial interrogation; invocation of right to silence before defendant is in custody does not trigger requirement
	 For cases dealing with this subject, see sec. 2.1112 and 2.14126.

	2.1338  Decision suggesting that interrogation can be recommenced after invocation of right to silence only if defendant "initiates further communication"
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶25.


	2.134  Other duties
	2.1341  No need to inform inquiring attorney about plans concerning suspect
	 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 Term, p. 41, sec. 3.1132.

	2.1342  Need to inform suspect of attorney's availability or efforts to reach him
	2.13421  When suspect has not requested or summoned attorney: in general
	 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 Term, p. 41, sec. 3.1132.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶33-36, 55.
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶27.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 47, sec. 3.1134.

	2.13422  When suspect has not requested or summoned attorney: in case of juvenile
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.

	2.13423  When suspect has summoned attorney
	 For cases dealing with this subject, see sec. 2.1695.


	2.1343  No need to cease interrogation upon request for person other than attorney
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 22, sec. 3.1123.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶38-39.

	2.1344  No need to correct misapprehension as to law
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 22, sec. 3.1122.

	2.1345  No need to readminister warnings before subsequent interrogation once given at earlier interrogation
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶28.
	2.13451  In general
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 39, sec. 3.1132.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 21, sec. 3.1123.
	 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 809, 718 N.W.2d 246, at ¶1-17.
	 Forr cases dealing with the need to readminister Miranda warnings given before start of noncustodial interrogation when that  interrogation becomes custodial, see sec. 2.13182.

	2.13452  In case of juvenile
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.

	2.13453  This rule may be qualified by requirement that record demonstrate that defendant recalled and understood warnings administered at earlier interrogation
	 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 809, 718 N.W.2d 246, at ¶1-17.


	2.1346  No need to ask suspect whether he has attorney
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134.

	2.1347  No need to inform suspect of subject of interrogation
	 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 Term, p. 47, sec. 3.1136.

	2.1348  No need to inform suspect of all information "useful" in making decision whether to talk
	 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 Term, p. 47, sec. 3.1136.

	2.1349  No need to ask clarifying questions or to further explain rights when defendant makes equivocal request for counsel
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶43-44, 58.


	2.135  Other duties (cont'd)
	2.1351  No need to cease interrogation when defendant refuses to give written statement without attorney, but states willingness to give oral statement
	 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 Term, p. 48, sec. 3.1138.

	2.1352  No need to refrain from seeking consent to search because defendant invoked right to silence
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 49, sec. 3.1139.

	2.1353  No need to comply with attorney's request that defendant not be interrogated except in his presence absent a request for counsel by defendant
	2.13531  In general
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 47, sec. 3.1134.
	 For cases dealing with police deception of an attorney attempting to contact a defendant regarding plans concerning the defendant, see sec. 2.1971.

	2.13532  In case of juvenile
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.


	2.1354  No need to allow attorney access to suspect who has not requested his representation
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 47, sec. 3.1134.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132.
	 For cases dealing with police deception of an attorney attempting to contact a defendant regarding plans concerning the defendant, see sec. 2.1971.

	2.1355  No need to stop questioning because defendant raises question about extent of rights
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 20, sec. 3.1122.

	2.1356  Officer's duty when juvenile requests parent
	2.1357  Duty to honor defendant's request to stop questioning at any time
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.

	2.1358  No need to stop questioning when defendant makes unequivocal expression of selective invocation of right to silence with respect to specific question
	 For cases dealing with this subject, see sec. 2.14124.

	2.1359  Duties with respect to non-English speaking suspect
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.



	2.14  Invocation Of Miranda Rights
	2.141  What constitutes invocation of rights
	2.1411  Right to counsel
	2.14111  In general
	 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 Term, p. 2-4, sec. 2.1411.
	 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 Term, p. 48, sec. 3.1138.
	 Smith v. Illinois, 105 S. Ct. 490 (1984): 1984 Term, p. 56, sec. 3.1132.
	 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 Term, p. 30, sec. 3.1151.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶43.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶16-44.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶26-42.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 2-7, sec. 2.1411.
	 State v. Walkowiak, 183 Wis. 2d 478, 515 N.W.2d 863 (1994): 1993 Term, p. 2-4, sec. 2.1411.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 2-3, sec. 2.1412.
	 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 (1985): 1984 Term, p. 57, sec. 3.1133.
	 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 (1984): 1983 Term, p. 58, sec. 3.1155.
	 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 (1983): 1982 Term, p. 159, sec. 10.61.
	 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 (1980): 1979 Term, p. 29, sec. 3.113.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶33-36.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶12-19.
	 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322.
	 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 (Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321.
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411.
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 2-3, sec. 2.1415.
	 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 (Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134.
	 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 (Ct. App. 1986): 1986 Term, p. 42, sec. 3.1132.
	 State v. Wegner, 118 Wis. 2d 419, 348 N.W.2d 603 (Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155.

	2.14112  Invocation of right to counsel must be unambiguous
	 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 Term, p. 2-4, sec. 2.1411.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶43.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶26-42.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-8, sec. 2.14112.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.1942.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶33-36.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶26-27.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶18.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶12-19.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶13.
	 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 (Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321.
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411.
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 2-3, sec. 2.1415.

	2.14113  Requirement that request be unambiguous applies under state constitution as well as federal constitution
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶37-42.

	2.14114  Accused's direction to third party to call attorney for him
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411.

	2.14115  Simply retaining counsel is not unequivocal invocation of right to counsel
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411.

	2.14116  Right must be personally invoked by defendant
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.

	2.14117  Suspect's telling police that, if they administer Miranda warnings, he will invoke right to counsel is not unambiguous invocation of right to counsel
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶12-19.

	2.14118  To qualify as invocation of Miranda right to counsel, invocation must have occurred while defendant was in custody
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶39-41.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶6-15.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶8-15.

	2.14119  Timing of invocation vis-à-vis interrogation:  when request for counsel must be made in relation to interrogation to constitute effective invocation of right to counsel
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶4-5, 16-44.


	2.1412  Right to counsel (cont'd)
	2.14121  Defendant must invoke right to counsel when he is approached for interrogation or during interrogation in order for invocation to trigger prohibition on police-initiated interrogation
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).


	2.1413  Right to silence
	2.14131  In general
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 24, sec. 3.1135.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 2-2, sec. 2.1172.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 2-3, sec. 2.1412.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶1-36.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶16-19.
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 2-3, sec. 2.1415.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 2-14, sec. 2.1412.
	 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 (Ct. App. 1990): 1989 Term, p. 2-10, sec. 2.1412.
	 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1133.

	2.14132  Invocation of right to silence must be unambiguous
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶26-28, 31-36.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶16-19, 21.

	2.14133  Suspect's silence, standing alone, is insufficient to unambiguously invoke right to remain silent
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 2-3, sec. 2.1415.

	2.14134  Unequivocal expression of selective refusal to answer specific question does not constitute invocation of right to silence that precludes further questioning
	 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 (Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415.

	2.14135  Suspect's declaration that he did not wish to speak to specific officer is not invocation of right to silence
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.

	2.14136  To qualify as invocation of Miranda right to silence, invocation must have occurred while defendant was in custody
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶39-41.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶13.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶8-15, 20-21.

	2.14137  Timing of invocation vis-à-vis interrogation:  when invocation of right to silence must be made in relation to interrogation to constitute effective invocation of right to silence
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶4-5, 16-44.



	2.142  Invocation of rights after initial waiver
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 24, sec. 3.1135.
	 Odell v. State, 90 Wis. 2d 149, 279 N.W.2d 706 (1979): 1978 Term, p. 57, sec. 5.44.

	2.143  Only defendant can invoke Miranda rights; third party cannot invoke rights on defendant's behalf
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.

	2.144  Criminal defendant who is not in custody cannot anticipatorily invoke Miranda rights
	 For cases dealing with this subject, see sec. 2.1112, 2.14118, and 2.14126.


	2.15  Renewal Of Interrogation After Invocation Of Rights
	2.151  After invocation of right to counsel (Edwards rule)
	 For cases dealing with this subject, see secs. 2.1321 and 2.1672.

	2.152  After invocation of right to silence
	 For cases dealing with this subject, see secs. 2.1331 and 2.1671.


	2.16  Waiver Of Miranda Rights
	2.161  In general
	 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 Term, p. 42, sec. 3.1161.
	 Smith v. Illinois, 105 S. Ct. 490 (1984): 1984 Term, p. 59, sec. 3.1162.
	 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 Term, p. 57, sec. 3.1151.
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 23, sec. 3.1131.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶30-31.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶70, 91-99.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶32.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 2-4, sec. 2.161.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 54, sec. 3.1151.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 23, sec. 3.1131.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶25.
	 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 851, 726 N.W.2d 697, at ¶28-30.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶11.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. App. 1993): 1992 Term, p. 2-5, sec. 2.164.

	2.162  Burden and standard of proof
	 For cases dealing with this subject, see secs. 2.61225 and 2.61323.
	 For cases dealing generally with the burden of proof at the hearing on a defendant's motion to suppress his statement, see sec. 2.612.

	2.163  Requirement that waiver be voluntary
	2.1631  In general
	 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 Term, p. 47, sec. 3.1136.
	 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 Term, p. 55, sec. 3.1214.
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 23, sec. 3.1131.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶30-36.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶70, 91-99.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 23, sec. 3.1131.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. App. 1993): 1992 Term, p. 2-5, sec. 2.164.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 2-5, sec. 2.214.
	 For cases dealing generally with the necessity that a confession be voluntary, see sec. 2.2.

	2.1632  Need for police coercion to show involuntariness
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 For cases dealing generally with the requirement of police coercion in order to show the involuntariness of a statement, see sec. 2.224.

	2.1633  Effect of officer's telling defendant that officer could not obtain lawyer for defendant and that lawyer would be provided later when charges filed
	 For cases dealing with this subject, see sec. 2.13294.

	2.1634  Effect of police misstatements on voluntariness of waiver
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.


	2.164  Requirement that waiver be knowingly and intelligently made
	2.1641  In general
	 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 Term, p. 2-11, sec. 2.1921.
	 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 Term, p. 47, sec. 3.1136.
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 23, sec. 3.1131.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶30-31.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶70, 91-99.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 23, sec. 3.1131.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶23.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. App. 1993): 1992 Term, p. 2-5, sec. 2.164.

	2.1642  Effect of intoxication on knowing and intelligent nature of waiver
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 For cases dealing generally with the effect if intoxication on the validity of the waiver of Miranda rights, see sec. 2.16972.

	2.1643  Admission of evidence of preliminary breath test results to demonstrate that waiver not knowingly and intelligently made
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.

	2.1644  Effect of officer's telling defendant that officer could not obtain lawyer for defendant and that lawyer would be provided later when charges filed
	 For cases dealing with this subject, see sec. 2.13294.

	2.1645  When defense counsel, who is present at interrogation, instructs officer not to read Miranda warnings and tells defendant that if Miranda warnings are not given, whatever he says cannot be used in court, there is no knowing and intelligent waiver of right to remain silent
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶1, 9-10, 24.


	2.165  No need for express waiver
	 Tague v. Louisiana, 100 S. Ct. 652 (1980): 1979 Term, p. 29, sec. 3.1142.
	 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 1978 Term, p. 23, sec. 3.1132.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 54, sec. 3.1151.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.

	2.166  Waiver after retainer or appointment of counsel
	 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, p. 47, sec. 3.1151.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 23, sec. 3.1133.

	2.167  Waiver after initial invocation of rights
	2.1671  After invocation of right to silence
	 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 (1985): 1984 Term, p. 57, sec. 3.1133.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 21, sec. 3.1123.
	 For cases dealing with the requirement that an invocation of the right to silence be scrupulously honored, see sec. 2.133.

	2.1672  After invocation of right to counsel
	2.16721  In general
	 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 Term, p. 2-10, sec. 2.1622.
	 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 Term, p. 47, sec. 3.1422.
	 Shea v. Louisiana, 105 S. Ct. 1065 (1985): 1984 Term, p. 221, sec. 13.41.
	 Smith v. Illinois, 105 S. Ct. 490 (1984): 1984 Term, p. 59, sec. 3.1162.
	 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 Term, p. 57, sec. 3.1155.
	 Oregon v. Bradshaw, 103 S. Ct. 2830 (1983): 1982 Term, p. 49, sec. 3.1152.
	 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, p. 47, sec. 3.1151.
	 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 Term, p. 30, sec. 3.1151.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶70, 91-99.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.1942.
	 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 (1984): 1983 Term, p. 58, sec. 3.1155.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 21, sec. 3.1123.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 21, sec. 3.1123.
	 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 851, 726 N.W.2d 697, at ¶28-30.
	 State v. Lee, 119 Wis. 2d 355, 351 N.W.2d 755 (Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155.
	 State v. Wegner, 118 Wis. 2d 419, 348 N.W.2d 603 (Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155.
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 50, sec. 3.1152.
	 For cases dealing with the requirement that interrogation cease upon request for attorney (Edwards rule), see sec. 2.132.

	2.16722  Effect of officer's telling defendant that officer could not obtain lawyer for defendant and that lawyer would be provided later when charges filed
	 For cases dealing with this subject, see sec. 2.13294.



	2.168  Waiver by particular persons
	2.1681  By juvenile
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 23, sec. 3.1134.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 54, sec. 3.1151.

	2.1682  By non-English speaking suspect
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.

	2.1683  By person who is deaf
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.


	2.169  Other matters
	2.1691  Effect of misrepresentation to defendant on validity of waiver
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 54, sec. 3.1151.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 24, sec. 3.1136.

	2.1692  Suspect need not be informed of subject of interrogation in order for waiver to be valid
	 For cases dealing with this subject, see sec. 2.1347.

	2.1693  Suspect need not be informed of all information "useful" in making waiver decision for that decision to be valid
	 For cases dealing with this subject, see sec. 2.1348.

	2.1694  Waiver of Miranda rights not vitiated by law enforcement officer's failure to inform defendant of attorney's availability or efforts to reach him
	 For cases dealing with this subject, see sec. 2.1342.

	2.1695  Waiver of right to counsel vitiated by police failure to inform defendant that attorney he has summoned is present and attempting to see him
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134.

	2.1696  Sufficiency and validity in particular situations
	2.16961  Post-polygraph test interview
	 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, p. 47, sec. 3.1151.

	2.16962  Other situations
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 24, sec. 3.1136.
	 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 1978 Term, p. 24, sec. 3.1136.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 24, sec. 3.1136.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 20, sec. 3.1122.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 20, sec. 3.1122.
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 21, sec. 3.1122.


	2.1697  Effect of various factors on validity of waiver
	2.16971  Mistake of law
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 24, sec. 3.1136.

	2.16972  Intoxication
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 20, sec. 3.1122.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.

	2.16973  Medical treatment
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 21, sec. 3.1122.


	2.1698  Use of private citizen to obtain waiver of rights
	 For cases dealing with the use of a private individual to obtain a waiver of Miranda rights or a confession, see sec. 2.193.
	 For cases dealing with the reinitiation of questioning by a private individual after a defendant has requested an attorney, see sec. 2.1328.

	2.1699  Other matters
	2.16991  Refusal to sign waiver form does not preclude finding of waiver
	 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 1978 Term, p. 23, sec. 3.1132.

	2.16992  Suspect must personally waive Miranda rights
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶23.

	2.16993  When defense counsel, who is present at interrogation, instructs officer not to read Miranda warnings and tells defendant that if Miranda warnings are not given, whatever he says cannot be used in court, there is no knowing and intelligent waiver of right to remain silent
	 For cases dealing with this subject, see sec. 2.1645.

	2.16994  Relationship between waiver of sixth amendment right to counsel and waiver of fifth amendment right to counsel
	 For cases dealing with this subject, see sec. 2.337.

	2.16995  Waiver of Miranda rights not vitiated by law enforcement officer's deliberate deception of attorney in stating that questioning would not occur until he arrived
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶34.

	2.16996  Waiver of Miranda rights not vitiated by law enforcement officer's failure to inform defendant that person other than counsel (e.g., family member) is waiting outside and available
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶38-39.

	2.16997  Waiver of Miranda rights not vitiated by law enforcement officer's refusal to honor defendant's request for presence of person other than counsel (e.g., family member)
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶38-39, 58.

	2.16998  Holding defendant incommunicado (i.e., preventing others from contacting defendant) does not vitiate waiver of Miranda rights
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶46-54.

	2.16999  Denial of access to attorney for brief period during which defendant is not being interrogated, followed by period during which defendant allowed access to attorney, does not necessarily vitiate waiver of Miranda rights made at subsequent interrogation
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶50-54.




	2.17  Use Of Statements Obtained In Violation Of Miranda
	2.171  In general
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶111-114.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶23.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172.

	2.172  To impeach testifying defendant
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 2-8, sec. 2.17.
	 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 Term, p. 2-10, sec. 2.17.
	 James v. Illinois, 110 S. Ct. 648 (1990): 1989 Term, p. 2-10, sec. 2.17.
	 United States v. Havens, 100 S. Ct. 1912 (1980): 1979 Term, p. 31, sec. 3.115.
	 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 Term, p. 108, sec. 8.821.
	 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 Term, p. 25, sec. 3.125.
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 22, sec. 3.113.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶111-114.
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶24.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 2-5, sec. 2.173.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 2-10, sec. 2.17.
	 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 (1989): 1989 Term, p. 2-15, sec. 2.6112.
	 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 149 (1984): 1983 Term, p. 61, sec. 3.116.
	 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 (1980): 1979 Term, p. 31, sec. 3.115.
	 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 (1978): 1977 Term, p. 22, sec. 3.113.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶23, 30.
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172.
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 (Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.17.

	2.173  To impeach defense witness
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 2-5, sec. 2.173.
	 For cases dealing with the use of evidence seized in violation of the fourth amendment to impeach a defense witness, see sec. 1.8242.

	2.174  To impeach prosecution witness
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 2-5, sec. 2.173.

	2.175  Statements obtained in violation of Edwards rule
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172.

	2.176  Use in proceedings other than criminal trial
	 For cases dealing with this subject, see sec. 2.194.


	2.18  Exceptions To Miranda Requirements
	2.181  Public safety exception
	 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 Term, p. 53, sec. 3.1119A.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-6, sec. 2.181.
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶14.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193.

	2.182  Private safety (i.e., rescue doctrine or emergency) exception
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶14.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 2-11, sec. 2.181.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193.

	2.183  Routine booking question exception
	2.1831  In general
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 2-3, sec. 2.1147.
	 State v. Wagner, 2005 WI 63, 281 Wis. 2d 297, 697 N.W.2d 89, at ¶1-2.
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 2-10, sec. 2.1813.
	 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 624 N.W.2d 865, 2000 Term WCA-195, at ¶1-25.
	 State v. Stevens, 173 Wis. 2d 290, 496 N.W.2d 201 (Ct. App. 1992): 1992 Term, p. 1-16, sec. 1.4241.

	2.1832  Exception recognized in Wisconsin
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 2-10, sec. 2.1813.
	 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 624 N.W.2d 865, 2000 Term WCA-195, at ¶11.

	2.1833  Does not extend to questions regarding name and address posed at time of arrest
	 State v. Stevens, 181 Wis. 2d 410, 511 N.W.2d 591 (1994): 1993 Term, p. 2-10, sec. 2.1813.

	2.1834  In drug prosecution, this exception may apply to question regarding address even though address tends to prove possession of drugs found at address
	 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 624 N.W.2d 865, 2000 Term WCA-195, at ¶1-25.


	2.184  Police safety exception
	 State v. Ragsdale, 2004 WI App 178, 276 Wis. 2d 52, 687 N.W.2d 785, at ¶14.


	2.19  Other Matters
	2.191  Harmless error
	2.1911  Applicability of harmless-error rule to Miranda violations
	2.19111  In general
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.1942.
	 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 (1983): 1982 Term, p. 159, sec. 10.61.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 51, sec. 3.118.

	2.19112  Violation of Edwards rule
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.1942.


	2.1912  Test of harmless error to be applied
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶25-26.

	2.1913  Bases for finding error harmless
	2.19131  Basing harmless error finding on defendant's trial testimony which revealed what inadmissible statement disclosed
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶1-60.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶1-27.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶26-29.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134.
	 For cases dealing generally with finding error in admitting defendant's statement harmless because defendant testified at trial and repeated what statement disclosed, see sec. 2.671.

	2.19132  Basing harmless error finding on fact defendant gave other admissible statements disclosing same information as that contained in inadmissible statement
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.

	2.19133  Basing harmless error finding on strength of other evidence implicating defendant
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶27-31.


	2.1914  Application of harmless error rule when defendant has pleaded guilty or no contest, but seeks review of denial of suppression motion on appeal pursuant to § 971.31(10)
	 For cases dealing with this subject, see sec. 7.427.


	2.192  Effect of Miranda violation on matters other than statement that was product of interrogation at which violation occurred
	2.1921  On arrest
	 Washington v. Chrisman, 102 S. Ct. 812 (1982): 1981 Term, p. 39, sec. 3.118.

	2.1922  On subsequently obtained statement or evidence (fruit of poisonous tree)
	2.19221  In general
	 Missouri v. Seibert, 124 S. Ct. 2601 (2004).
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-19, sec. 2.194.
	 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 Term, p. 54, sec. 3.1197.
	 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 Term, p. 60, sec. 3.1192.
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶1-83.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶30-79.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.9142.
	 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 (1980): 1979 Term, p. 31, sec. 3.1161.
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.
	 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941.
	 State v. Kieffer, 207 Wis. 2d 462, 558 N.W.2d 664 (Ct. App. 1996): 1996 Term, p. 1-9, sec. 1.2231.
	 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 (Ct. App. 1994): 1994 Term, p. 2-16, sec. 2.1931.
	 For cases dealing with the effect of involuntariness of statement on subsequently obtained statement or evidence, see sec. 2.2811.

	2.19222  On subsequently obtained statement
	 Missouri v. Seibert, 124 S. Ct. 2601 (2004).
	 Fellers v. United States, 124 S. Ct. 1019 (2004).
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶44-54.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶34.
	 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 741, 769 N.W.2d 130, at ¶12.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	2.19223  On subsequently obtained physical evidence in general
	 United States v. Patane, 124 S. Ct. 2620 (2004).
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶1-83.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶34.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶30-79.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	2.19224  On physical evidence (e.g., weapon used in commission of crime) whose location was revealed by defendant in statement obtained in violation of Miranda
	 United States v. Patane, 124 S. Ct. 2620 (2004).
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶1-83.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶30-79.
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.

	2.19225  When Edwards rule violated
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.1942.


	2.1923  On trial testimony of defendant when defendant testifies after admission of statement taken in violation of Miranda
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶1-60.
	 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 (1983): 1982 Term, p. 159, sec. 10.61.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶1-27.
	 For cases dealing with the effect of involuntariness of statement on trial testimony of defendant offered because involuntary statement admitted, see sec. 2.2812.


	2.193  Use of private citizen to obtain waiver of rights or confession
	2.1931  In general
	 Arizona v. Mauro, 107 S. Ct. 1931 (1987): 1986 Term, p. 41, sec. 3.1112.
	 State v. Lee, 122 Wis. 2d 266, 362 N.W.2d 149 (1985): 1984 Term, p. 59, sec. 3.1191.
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 54, sec. 3.1194.
	 For cases dealing with questioning by a private individual, see sec. 2.1151.
	 For cases dealing with the effect of coercive activity by private party, see sec. 2.225.

	2.1932  Reinitiation of interrogation by private citizen after defendant requests attorney
	 For cases dealing with this subject, see sec. 2.1328.


	2.194  Application of Miranda and its exclusionary rule in proceedings other than criminal trial
	2.1941  In general
	 For cases dealing with the application of Miranda to questioning about noncriminal activity, see sec. 2.116.

	2.1942  In noncriminal proceedings in general
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.

	2.1943  CHIPS proceeding
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): at pages 266-76 of opinion.

	2.1944  Probation or parole revocation proceeding
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶42.
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): at pages 266-76 of opinion.

	2.1945  Sexual predator proceeding
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.


	2.195  Waiver of objection to Miranda violation
	 For cases dealing with this subject, see sec. 2.63.

	2.196  Miranda and the state constitution
	2.1961  Adoption of Miranda under state constitution
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶73.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 51, sec. 3.1193.

	2.1962  Extending greater protection for Miranda rights and on Miranda-related matters under state constitution
	2.19621  In general
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶1-83.
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶18.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.

	2.19622  With respect to need to stop interrogation upon ambiguous request for counsel
	 For cases dealing with this subject, see sec. 2.14112.

	2.19623  With respect to scope of exclusionary rule applied to Miranda violations
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶1-83.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶8.



	2.197  Other matters
	2.1971  Police deception of attorney attempting to contact defendant regarding plans concerning defendant does not require suppression of defendant's statement under Miranda
	 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 Term, p. 41, sec. 3.1132.
	 For cases dealing with need to comply with attorney's request that defendant not be interrogated except in his presence absent a request for counsel by defendant, see sec. 2.1353.
	 For cases dealing with need to allow attorney access to suspect who has not requested his representation, see sec. 2.1354.

	2.1972  Miranda is not violated by failure to provide warnings; violation occurs, if at all, only upon admission of unwarned statement into evidence at trial
	 United States v. Patane, 124 S. Ct. 2620 (2004).
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶38.

	2.1973  Right to silence has two components:  (1) right, prior to questioning, to remain silent;  (2) right, after questioning commences, to cut off further questioning
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶24, 34.

	2.1974  Purpose of Miranda warnings
	 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 N.W.2d 729, at ¶22.


	2.198  Other matters (cont'd)
	2.1981  Nature of Miranda rights (are they constitutionally required?)
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-19, sec. 2.194.
	 Davis v. United States, 114 S. Ct. 2350 (1994): 1993 Term, p. 2-10, sec. 2.191.
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 2-8, sec. 2.191.
	 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 Term, p. 2-11, sec. 2.192.
	 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 Term, p. 2-4, sec. 2.191.
	 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 Term, p. 61, sec. 3.1193.
	 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 Term, p. 61, sec. 3.1181.
	 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 Term, p. 61, sec. 3.1181.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶39.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶33.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶54, 67.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.192.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-16, sec. 2.192.

	2.1982  Commenting on, and introducing evidence of, defendant's invocation of Miranda rights
	 For cases dealing with this subject, see secs. 8.42122, 8.42124, 8.4222, 20.6123, 20.6125, and 20.621.

	2.1983  Miranda requirements with respect to non-English speaking suspect
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.

	2.1984  "In custody" determination for Miranda purposes is not question of fact warranting presumption of correctness in federal habeas corpus proceeding
	 For cases dealing with this subject, see sec. 10.6441.

	2.1985  Appellate review of Miranda issues
	 For cases dealing with this subject, see sec. 2.652.

	2.1986  When statement taken in violation of Miranda constitutes prejudicial error
	 State v. Billings, 110 Wis. 2d 661, 329 N.W.2d 192 (1983): 1982 Term, p. 159, sec. 10.61.

	2.1987  Miranda rights are commonly known
	 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 Term, p. 2-7, sec. 2.193.

	2.1988  Burden and standard of proof on Miranda issues
	 For cases dealing with this subject, see secs. 2.6122 and 2.6132.

	2.1989  Propriety of practice of giving no Miranda warnings until interrogation has produced incriminating statement inadmissible under Miranda and then following obtaining of that statement with Miranda warnings and securing of second statement covering same ground; second statement is inadmissible
	 Missouri v. Seibert, 124 S. Ct. 2601 (2004).
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶44-54.


	2.199  Other matters (cont'd)
	2.1991  In assessing whether Miranda violation occurred, one officer's knowledge is imputed as a matter of law to the entire police force
	 Arizona v. Roberson, 108 S. Ct. 2093 (1988): 1987 Term, p. 2-4, sec. 2.1323.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134.

	2.1992  Relationship of Miranda right to counsel and sixth amendment right to counsel
	 For cases dealing with this subject, see sec. 2.353.

	2.1993  Propriety of considering Miranda issue in federal habeas corpus proceeding
	 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 Term, p. 2-4, sec. 2.192.

	2.1994  Relationship between federal and state requirements with respect to giving of warnings and securing waiver of rights
	 For cases dealing with this subject, see sec. 2.665.

	2.1995  Granting same or greater protection from compelled self-incrimination in interrogation context under state constitution
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.

	2.1996  Affording greater protection on Miranda-related matters under state constitution
	 For cases dealing with this subject, see sec. 2.19621.

	2.1997  Federal statute attempting to overrule Miranda and to replace its test for admissibility with a test that turns solely on question of voluntariness is unconstitutional
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-19, sec. 2.194.

	2.1998  Good faith exception to Miranda's requirements
	2.19981  It is not proper role of court of appeals to create good faith exception to Miranda's requirements
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.





	2.2  Requirement Of Voluntariness
	2.21  General Principles Relating To Requirement Of Voluntariness
	2.211  Existence of requirement
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶17.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶36.
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶19-21.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶8.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶12.

	2.212  Source of requirement
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶18.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶17.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶36.
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶20.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶8.

	2.213  Purposes of requirement
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶21.


	2.22  Test For Determining Voluntariness
	2.221  In general
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-21, sec. 2.211.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 2-7, sec. 2.26.
	 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 Term, p. 43, sec. 3.1211.
	 Miller v. Fenton, 106 S. Ct. 445 (1985): 1985 Term, p. 43, sec. 3.1211.
	 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 Term, p. 61, sec. 3.121.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶18, 37.
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶36.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶18-20.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶36-40.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 2-13, sec. 2.622.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 2-11, sec. 2.211.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 55, sec. 3.1211.
	 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 (1987): 1986 Term, p. 54, sec. 3.1211.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 31, sec. 3.1211.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 31, sec. 3.1211.
	 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 (1978): 1978 Term, p. 25, sec. 3.121.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 22, sec. 3.121.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 22, sec. 3.121.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶30.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶29.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶12.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶9-10.
	 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 672 N.W.2d 125, at ¶12.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶13.
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶21.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941.
	 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 (Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311.
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.
	 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 (Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211.
	 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. App. 1993): 1992 Term, p. 2-5, sec. 2.164.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, sec. 2.24.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 (Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 2-11, sec. 2.211.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 2-5, sec. 2.212.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.211.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 61, sec. 3.121.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1211.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 32, sec. 3.121.
	 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. App. 1978): 1979 Term, p. 31, sec. 3.121.

	2.222  Requires balancing defendant's personal characteristics against police pressures and stratagems
	2.2221  In general
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-21, sec. 2.211.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶19.
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶37.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶20.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶100.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶38-40.
	 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 (1987): 1986 Term, p. 54, sec. 3.1211.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 31, sec. 3.1212.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 31, sec. 3.1211.
	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 25, sec. 3.121.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 22, sec. 3.121.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶30.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶29.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶13-14.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶9.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶13-14.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 (Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311.
	 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 (Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 2-11, sec. 2.211.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 2-5, sec. 2.212.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.211.
	 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 18 (Ct. App. 1986): 1986 Term, p. 55, sec. 3.1212.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1212.

	2.2222  Under the balancing test, pressures that are not normally coercive may be coercive if defendant's mental or physical condition renders him or her uncommonly susceptible to police pressures
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶40, 46, 58.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶10.

	2.2223  Under balancing test, the more sophisticated and less vulnerable suspect is, the more likely it is that statements were voluntary
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶19.


	2.223  Must consider totality of circumstances
	 Mayle v. Felix, 125 S. Ct. 2562 (2005).
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-21, sec. 2.211.
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 2-9, sec. 2.213.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 2-7, sec. 2.26.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶18, 60-67.
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶37.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶20.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶100-102.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶38.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 2-11, sec. 2.211.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 55, sec. 3.1211.
	 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 (1987): 1986 Term, p. 54, sec. 3.1211.
	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 25, sec. 3.121.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 22, sec. 3.121.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶30.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶13.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶9.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶13.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, sec. 2.24.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 2-6, sec. 2.213.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 2-11, sec. 2.211.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.211.
	 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 18 (Ct. App. 1986): 1986 Term, p. 55, sec. 3.1212.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222.
	 State v. Fehrenbach, 118 Wis. 2d 65, 347 N.W.2d 379 (Ct. App. 1984): 1983 Term, p. 61, sec. 3.1213.

	2.224  Need to show police coercion to trigger balancing test and to support finding of involuntariness
	2.2241  In general
	 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 Term, p. 55, sec. 3.1214.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶33, 45, 64.
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶36.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶19.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶37.
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.
	 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 (1987): 1986 Term, p. 58, sec. 3.1222.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 59, sec. 3.1223.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶30.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶29, 50.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶12.
	 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 672 N.W.2d 125, at ¶1-21.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶14.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.
	 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 (Ct. App. 1994): 1994 Term, p. 2-16, sec. 2.1931.
	 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 (Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.
	 State v. Xiong, 178 Wis. 2d 525, 504 N.W.2d 428 (Ct. App. 1993): 1993 Term, p. 1-11, sec. 1.2212.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132.
	 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. App. 1993): 1992 Term, p. 2-5, sec. 2.164.
	 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 (Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 2-5, sec. 2.214.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.214.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 56, sec. 3.1214.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222.
	 For cases dealing with the need to show police coercion to support finding that waiver of Miranda rights was involuntary, see sec. 2.1632.

	2.2242  Police pressures that are not normally coercive may be coercive if defendant's mental or physical condition renders him or her uncommonly susceptible to police pressures
	 For cases dealing with this subject, see sec. 2.2222.

	2.2243  Coercive activity by third party, acting on his or her own without police or other governmental involvement, will not render confession inadmissible
	 For cases dealing with this subject, see sec. 2.2251.


	2.225  Effect of coercive activity by private party
	2.2251  When private party acting on own, without police or other governmental involvement, confession is admissible
	 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 Term, p. 56, sec. 3.1215.
	 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 672 N.W.2d 125, at ¶1-21.
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-5, sec. 2.1322.
	 For cases dealing generally with the use of a private party to obtain a waiver of rights or a confession, see sec. 2.193.

	2.2252  When private party acting as police agent, confession inadmissible
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1218.
	 For cases dealing generally with the use of a private party to obtain a waiver of rights or a confession, see sec. 2.193.


	2.226  Confession obtained by private party
	2.2261  Effect of coercive activity by private party
	 For cases dealing with this subject, see sec. 2.225.

	2.2262  Coercive activity by police does not render confession inadmissible
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1218.


	2.227  Ignorance of full consequences of decision to speak does not vitiate voluntariness
	 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 Term, p. 48, sec. 3.1138.

	2.228  Burden and standard of proof
	2.2281  In general
	 For cases dealing with this subject, see secs. 2.6123 and 2.6133.
	 For cases dealing generally with the burden of proof at a hearing on the defendant's motion to suppress his statement, see sec. 2.61.

	2.2282  State needs to meet burden of proof only with respect to ultimate issue of voluntariness, not with respect to credibility of particular witness's testimony
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.


	2.229  Other matters
	2.2291  Fact that confession is product of nonprosecution agreement later repudiated by state because of defendant's material breach of it does not render confession involuntary
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1219B.

	2.2292  Truth or falsity of statement is irrelevant to question of voluntariness
	2.22921  In general
	 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 43, sec. 3.1215.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶10.

	2.22922  Decision noting, without apparent disapproval, that in resolving voluntariness issue trial court considered that defendant’s statement contained detail of crime that uninvolved person would not have known
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶22.


	2.2293  Involuntary confessions are suppressed regardless of truthfulness
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶29.

	2.2294  Defendant's subjective belief that coercive promise was made cannot be dispositive
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.

	2.2295  Facts about which defendant has no knowledge cannot be coercive
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.

	2.2296  Refusal to allow writing or recording of statement does not preclude finding of voluntariness
	 For cases dealing with the effect of a refusal to sign the waiver-of-rights form on the question whether a valid waiver of rights was made, see sec. 2.16991.

	2.2297  Test for determining admissibility of witness's statement that defendant contends was coerced
	2.22971  Test is same as that applied in determining voluntariness and admissibility of defendant's statement (court of appeals' holding)
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶21.

	2.22972  Test for determining admissibility of witness's statement requires greater showing before suppression is mandated (supreme court's holding, rejecting court of appeals' holding)
	 For cases dealing with this subject, see sec. 22.457.


	2.2298  Voluntariness of juvenile's confession
	2.22981  "Special caution" must be exercised in assessing voluntariness of juvenile confession
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶21.

	2.22982  Effect of failure to honor, i.e., denial of , juvenile's request to call parent
	 For cases dealing with this subject, see sec. 2.24983.

	2.22983  Need to give juvenile opportunity to consult with parent or interested adult
	 For cases dealing with this subject, see sec. 2.545.

	2.22984  Requirement that statements of juvenile be electronically recorded as prerequisite to admissibility
	 For cases dealing with this subject, see sec. 2.667.


	2.2299  Other matters
	2.22991  Police pressures that are not normally coercive may be coercive if defendant's mental or physical condition renders him or her uncommonly susceptible to police pressures
	 For cases dealing with this subject, see sec. 2.2222.

	2.22992  Coercion need not be physical or brutal in nature; psychological compulsion may render statement involuntary
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶11.




	2.23  Personal Characteristics Of Defendant
	2.231  In general
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶19, 24.
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶37.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶20.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶102.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶39.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 55, sec. 3.1211.
	 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 (1987): 1986 Term, p. 58, sec. 3.1221.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 31, sec. 3.1221.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 31, sec. 3.1221.
	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 25, sec. 3.121.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶13.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶9.
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶21.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Tobias, 196 Wis. 2d 537, 538 N.W.2d 843 (Ct. App. 1995): 1995 Term, p. 1-31, sec. 1.8311.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, sec. 2.24.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1221.

	2.232  Education, intelligence and understanding
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 2-9, sec. 2.225.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶27.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶17.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, sec. 2.24.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 2-5, sec. 2.214.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222.

	2.233  Emotional state (e.g., mental stress)
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 59, sec. 3.1223.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶37, 50.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, sec. 2.24.
	 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 (Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 2-5, sec. 2.214.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 32, sec. 3.123.

	2.234  Mental disease or defect
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 2-9, sec. 2.225.
	 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 Term, p. 55, sec. 3.1214.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 62, sec. 3.1224.

	2.235  Knowledge of rights
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 2-9, sec. 2.225.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶22.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.

	2.236  Prior experience with police
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶28-29.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶18.

	2.237  Under influence of intoxicants or drugs
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 (1987): 1986 Term, p. 58, sec. 3.1222.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 59, sec. 3.1224.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 22, sec. 3.123.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶22.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 63, sec. 3.124.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 32, sec. 3.123.

	2.238  Physical pain, injury, distress, or other defect
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 2-9, sec. 2.225.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶23.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶1-60.
	 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 (1987): 1986 Term, p. 58, sec. 3.1222.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 59, sec. 3.1222.
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 23, sec. 3.123.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 2-12, sec. 2.24.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.1222.

	2.239  Other characteristics
	2.2391  Juvenile's lack of knowledge that statement might be used against him in adult court
	 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 (Ct. App. 1984): 1984 Term, p. 62, sec. 3.1223.

	2.2392  Ignorance of full consequences of decision to speak
	 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 Term, p. 48, sec. 3.1138.

	2.2393  Age; youth; maturity
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶25-26.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶15-16, 18.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, sec. 2.24.

	2.2394  Fact that defendant is deaf
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.

	2.2395  Prior conviction
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶22.

	2.2396  Child of police officer
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶22.



	2.24  Pressures Brought To Bear And Stratagems Used By Police
	2.241  In general
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶20.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶102.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶39.
	2.2411  Pressures and stratagems to be considered in general
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶37.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶20.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 55, sec. 3.1211.
	 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 (1987): 1986 Term, p. 59, sec. 3.1231.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 31, sec. 3.1231.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 32, sec. 3.1231.
	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 25, sec. 3.121.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶13.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶9.
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶21.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1221.

	2.2412  Coercive police activity is necessary predicate to finding of involuntariness
	 For cases dealing with this subject, see sec. 2.224.

	2.2413  Coercion need not be physical or brutal in nature; psychological compulsion may render statement involuntary
	 For cases dealing with this subject, see sec. 2.22992.


	2.242  Confrontation with incriminating evidence
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 32, sec. 3.1232.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 32, sec. 3.123.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 24, sec. 3.1136.

	2.243  Promises
	2.2431  In general
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 2-6, sec. 2.2331.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶98-109.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶29-32.

	2.2432  Particular promises
	2.24321  Promise by police that statements would not be used against defendant in court
	 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 18 (Ct. App. 1986): 1986 Term, p. 60, sec. 3.1236.

	2.24322  Promise to consolidate all charges into single count
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.

	2.24323  Promise to consolidate all charges in single county
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.

	2.24324  Promise that defendant would be allowed to go home to be with children if she gave statement
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 2-13, sec. 2.622.

	2.24325  Promise that police interrogator would not tell anyone about the statement
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 2-13, sec. 2.622.


	2.2433  Defendant's subjective belief that coercive promise was made cannot be dispositive
	 For cases dealing with this subject, see sec. 2.2294.


	2.244  Statement that cooperation would be beneficial
	2.2441  In general
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 24, sec. 3.1136.
	 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 (1984): 1983 Term, p. 61, sec. 3.1234.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶29-32.
	 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 (Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1233.

	2.2442  Telling defendant that prosecutor would look at case differently if he persisted in denials
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶29-32.


	2.245  Offer to obtain help
	2.246  Use of deceit or misrepresentation
	2.2461  In general
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶27-28, 64.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶80-110.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶1-24.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.

	2.2462  Police agent's misrepresentation of who he is and why he is seeking confession
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.

	2.2463  Misrepresentation of nature or strength of evidence against accused
	2.24631  In general
	 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 Term, p. 62, sec. 3.1233.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 54, sec. 3.1151.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 24, sec. 3.1136.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶1-24.

	2.24632  Does not in itself render statement involuntary
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶1-24.

	2.24633  Triggers application of totality of circumstances test to determine whether statement involuntary
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶1-24.


	2.2464  Promise that statements would not be used against defendant in court
	 For cases dealing with this subject, see sec. 2.24321.

	2.2465  Police agent's misrepresentation of purpose of, or reason for, questioning
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶80-110.

	2.2466  Police agent's portrayal of himself as defendant's ally
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶80-110.

	2.2467  Law enforcement officer's misrepresentation of statement made by defendant's daughter regarding defendant's interaction with child-victim in child-homicide case
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶27-28, 64.

	2.2468  Other deceit
	 State v. Fehrenbach, 118 Wis. 2d 65, 347 N.W.2d 379 (Ct. App. 1984): 1983 Term, p. 61, sec. 3.1232.


	2.247  Threats and violence
	2.2471  In general
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶98.

	2.2472  Physical violence
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 2-7, sec. 2.26.
	 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. App. 1978): 1979 Term, p. 32, sec. 3.123.

	2.2473  Threat of revocation of probation unless probationer complies with condition that he account for whereabouts and activities
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶16, 25-26, 33.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶16.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶14, 18.
	 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 (Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.26.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252.
	 For cases dealing generally with the protection afforded by the privilege against self-incrimination at an interview with a probation officer, see sec. 24.47.
	 For cases dealing with the need for Miranda warnings at an interview with a probation officer, see sec. 2.1181.

	2.2474  Threat to cut off state aid (welfare payments)
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶22.

	2.2475  Threat to take children
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶18.
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶22.

	2.2476  Threat to government employee (e.g., police officer) that, if he or she did not give statement, he or she would lose job
	2.24761  In general
	 For cases dealing with this subject, see sec. 2.5471.

	2.24762  When statement is false and is basis for prosecution for crimes such as perjury or obstruction of justice
	 For cases dealing with this subject, see sec. 2.5472.



	2.248  Other pressures and stratagems
	2.2481  Telling defendant he should think about consequences of obstructing investigation
	 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 (Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211.

	2.2482  Telling defendant that if he did not cooperate, district attorney would look at case differently
	 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 (Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211.

	2.2483  Suggestion that if defendant did not cooperate and victims were forced to testify, victims would suffer trauma
	 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 (Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211.

	2.2484  Use of private person (e.g., defendant's mother) to obtain confession
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.

	2.2485  Pressing interrogation in spite of defendant's repeated requests to stop
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 22, sec. 3.123.

	2.2486  Failure to inform defendant of Miranda rights
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶56.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.

	2.2487  Failure to honor defendant's invocation of rights
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶40.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.

	2.2488  Psychological pressures and inducements
	2.24881  In general
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶34.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.

	2.24882  References to foster mother, who was also taken into custody
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶17-18.


	2.2489  Conducting interrogation prison setting
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24.


	2.249  Other pressures and stratagems (cont'd)
	2.2491  Description of range of possible charges and penalties
	 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 (1984): 1983 Term, p. 62, sec. 3.1235.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 40, sec. 3.1232.

	2.2492  Refusal to allow defendant to go to hospital until statement made
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 63, sec. 3.124.

	2.2493  Display of photos of victim to defendant
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 54, sec. 3.1151.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.232.

	2.2494  Appeal to religious convictions
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 32, sec. 3.1233.

	2.2495  Failure to advise suspect of immediate availability of attorney
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶37, 55.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 60, sec. 3.1234.

	2.2496  Holding defendant incommunicado
	2.24961  In general
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶46-54.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 59, sec. 3.1233.

	2.24962  Conditioning outside contact upon accession to police demands
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶18.

	2.24963  Denial of access to attorney
	 For cases dealing with this subject, see secs. 2.24972 and 2.24973.


	2.2497  Other pressures and stratagems
	2.24971  Prosecutor's agreement not to prosecute, which is repudiated by prosecutor when defendant materially breaches agreement
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1219B.

	2.24972  Denial of access to attorney: in general
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶50-54, 59, 64.

	2.24973  Denial of access to attorney:  when denial is for brief period during which defendant is not being interrogated, followed by period during which defendant allowed access to attorney, which defendant declines to exercise, before interrogation starts
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶50-54, 59, 64.


	2.2498  Other pressures and stratagems (cont'd)
	2.24981  Compelling testimony in judicial proceeding under threat of contempt
	 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 Term, p. 88, sec. 8.5772.

	2.24982  Elapse of time between arrest and confession
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶22.

	2.24983  Failure to honor, i.e., denial of, juvenile's request to call parent
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶41.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶30-31.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶24-32.
	 For cases dealing with whether the failure to afford a juvenile the opportunity to consult with a parent or interested adult provides grounds for suppression of the juvenile's statements, see sec. 2.545.

	2.24984  Use of loud and/or confrontational tone in questioning
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶41-42.

	2.24985  Placement in holding cell
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶47-48.

	2.24986  Administration of polygraph test or voice stress analysis before taking of statement
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶42.

	2.24987  Failure to inform defendant that person other than counsel (e.g., family member) is waiting outside and available
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶40.

	2.24988  Refusal to honor defendant's request for presence of person other than counsel (e.g., family member)
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶40, 59.

	2.24989  Failure to ask clarifying questions or to further explain rights when defendant makes equivocal request for counsel
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶45.


	2.2499  Other pressures or stratagems (cont'd)
	2.24991  Length of interrogation and/or custody
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶32-33.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 60, sec. 3.1235.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 24, sec. 3.1136.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶43-46.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶20.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶19-20.

	2.24992  "Good cop/bad cop" stratagem
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.

	2.24993  Fact that defendant has already given statement taken in violation of Miranda
	 For cases dealing with this subject, see sec. 2.1922.

	2.24994  Misstatement regarding ability to obtain counsel for defendant
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.

	2.24995  Failure to provide defendant with requested cigarette
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶9, 22.

	2.24996  Use of physical restraints (e.g., handcuffing)
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶21.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶12.

	2.24997  Handcuffing defendant to ring on wall during breaks in interrogation
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶12-14.

	2.24998  Deprivation of sleep
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶15-16.

	2.24999  Use of "relay team" questioning
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶19, 21.




	2.25  Determining Whether Statements Were Voluntary In Particular Situations
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 2-7, sec. 2.26.
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 22, sec. 3.123.
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶1-68.
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶38-42.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶1-36.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶80-110.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶1-60.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 2-12, sec. 2.24.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 32, sec. 3.124.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 32, sec. 3.124.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 32, sec. 3.123.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 22, sec. 3.123.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 23, sec. 3.123.
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 23, sec. 3.123.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶29-32.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶37-50.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶8-22.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶1-24.
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172.
	 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 (Ct. App. 1994): 1994 Term, p. 2-16, sec. 2.1931.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, sec. 2.24.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 (Ct. App. 1991): 1991 Term, p. 2-6, sec. 2.24.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24.
	 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 2-12, sec. 2.24.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-12, sec. 2.24.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 2-5, sec. 2.211.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.124.
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 63, sec. 3.124.
	 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 (Ct. App. 1984): 1984 Term, p. 62, sec. 3.1223.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 32, sec. 3.123.
	 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. App. 1978): 1979 Term, p. 32, sec. 3.123.

	2.26  Use Of Involuntary Statements
	2.261  In general
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).
	 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 Term, p. 2-12, sec. 2.25.
	 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 Term, p. 25, sec. 3.125.
	 Mincey v. Arizona, 98 S. Ct. 2408 (1978): 1977 Term, p. 23, sec. 3.124.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 2-10, sec. 2.17.
	 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 (1989): 1989 Term, p. 2-15, sec. 2.6112.
	 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 (1980): 1979 Term, p. 31, sec. 3.115.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 2-5, sec. 2.172.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.251.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252.

	2.262  Statements made to probation officer in compliance with requirement that probationer account for whereabouts and activities
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶16, 25-26, 33.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶16.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶14, 18, 36.
	 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 (Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.26.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252.

	2.263  Indirect use of statement to frame question for witness
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.253.

	2.264  With respect to use of defendant's involuntary statements, rights conferred by due process clause and Fifth Amendment are coextensive
	 For cases dealing with this subject, see sec. 22.8993.

	2.265  Cannot be used to impeach defendant's inconsistent testimony at trial
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).


	2.27  Harmless error
	2.271  Applicability of harmless-error rule
	2.2711  In general
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 2-15, sec. 2.261.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 2-7, sec. 2.26.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6421.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 (1991): 1990 Term, p. 6-4, sec. 6.482.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶31.
	 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 (Ct. App. 1988): 1988 Term, p. 2-6, sec. 2.26.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252.

	2.2712  Related matters
	2.27121  Applicability of harmless-error rule to errors occurring at hearing on motion to suppress defendant's statement
	 For cases dealing with this subject, see sec. 2.6294.



	2.272  Bases for finding error harmless
	2.2721  Basing harmless error finding on defendant's trial testimony which revealed what confession disclosed
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶1-60.
	 For cases dealing generally with finding error in admitting defendant's statement harmless because defendant testified at trial and repeated what statement disclosed, see sec. 2.671.



	2.28  Other Matters
	2.281  Effect of involuntariness
	2.2811  On subsequently obtained statement or evidence (fruit of the poisonous tree)
	2.28111  In general
	 Colorado v. Spring, 107 S. Ct. 851 (1987): 1986 Term, p. 54, sec. 3.1197.
	 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 Term, p. 63, sec. 3.1271.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶26.
	 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 (1978): 1978 Term, p. 27, sec. 3.152.
	 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941.
	 For cases dealing with effect of Miranda violation on subsequently obtained statement or evidence, see sec. 2.1922.

	2.28112  On subsequently obtained statement
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶19-25.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.

	2.28113  On subsequently obtained physical evidence
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.


	2.2812  On trial testimony of defendant when defendant testifies after admission of involuntary statement
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶28.
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶1-60.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶1-27.
	 For cases dealing with effect of Miranda violation on trial testimony of defendant offered because statement taken in violation of Miranda admitted, see sec. 2.1923.


	2.282  Waiver of objection on grounds of involuntariness
	 For cases dealing with this subject, see sec. 2.63.

	2.283  Reason for excluding involuntary statement
	 Allen v. Illinois, 106 S. Ct. 2988 (1986): 1985 Term, p. 45, sec. 3.1271.
	 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 Term, p. 33, sec. 3.1271.
	 In Interest of J.G., 119 Wis. 2d 748, 350 N.W.2d 668 (1984): 1983 Term, p. 62, sec. 3.1271.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-12, sec. 2.272.

	2.284  Respective functions of court and jury regarding voluntariness of statement
	 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 Term, p. 43, sec. 3.1211.

	2.285  Use of private citizen to obtain confession
	 For cases dealing with this subject, see secs. 2.225 and 2.226.

	2.286  Facts about which defendant has no knowledge cannot be coercive
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.

	2.287  Appellate review of question of voluntariness
	 For cases dealing with this subject, see sec. 2.653.

	2.288  Granting same or greater protection from compelled self-incrimination in interrogation context under state constitution
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.

	2.289  Determination of voluntariness is mixed question of fact and law to which presumption of correctness is not applicable in federal habeas corpus proceeding
	 For cases dealing with this subject, see sec. 10.6442.


	2.29  Other Matters (cont'd)
	2.291  Involuntary statement of witness may be inadmissible
	 For cases dealing with this subject, see sec. 22.457.

	2.292  Burden and standard of proof on question of voluntariness
	 For cases dealing with this subject, see secs. 2.6123 and 2.6133.

	2.293  Does coercive interrogation violate privilege against self-incrimination if statement that is coerced is never used as evidence against person from whom it has been elicited?
	 Chavez v. Martinez, 123 S. Ct. 1994 (2003).

	2.294  Requirement that there be a full and reliable determination of voluntariness
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶27.

	2.295  Other factors in addition to personal characteristics of defendant and pressures brought to bear and stratagems used by police
	2.2951  Inconsistencies between statement given by defendant and those of other witnesses to crime
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶21.


	2.296  With respect to use of defendant's involuntary statements, rights conferred by due process clause and Fifth Amendment are coextensive
	 For cases dealing with this subject, see sec. 22.8993.

	2.297  State's right to call defendant to testify at hearing held on his claim of involuntariness
	 For cases dealing with this subject, see sec. 2.6242.

	2.298  When law enforcement officers have adhered to dictates of Miranda, defendant will rarely be able to succeed on claim that statement was involuntary
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶32, 61.



	2.3  Sixth Amendment Right To Counsel
	2.31  When Counsel Required
	2.311  In general
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 Fellers v. United States, 124 S. Ct. 1019 (2004).
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.
	 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 Term, p. 2-8, sec. 2.311.
	 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 Term, p. 2-12, sec. 2.311.
	 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 Term, p. 45, sec. 3.1411.
	 Moran v. Burbine, 106 S. Ct. 1135 (1986): 1985 Term, p. 45, sec. 3.1411.
	 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 Term, p. 33, sec. 3.141.
	 Rhode Island v. Innis, 100 S. Ct. 1682 (1980): 1979 Term, p. 33, sec. 3.141.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-13, sec. 2.311.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 61, sec. 3.1411.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 242, sec. 13.1513.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 33, sec. 3.141.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 26, sec. 3.1421.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶10-11, 13.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23.
	 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322.
	 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 (Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-13, sec. 2.311.
	 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. App. 1987): 1987 Term, p. 2-7, sec. 2.311.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 61, sec. 3.1411.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 54, sec. 3.1196.
	 For cases dealing generally with the subject of when counsel is required, see sec. 25.1.

	2.312  Right to counsel is triggered whenever police attempt to deliberately elicit incriminating statements from defendant after initiation of judicial proceedings
	2.3121  In general
	 Fellers v. United States, 124 S. Ct. 1019 (2004).

	2.3122  "Interrogation," in Fifth Amendment sense, not necessarily required
	 Fellers v. United States, 124 S. Ct. 1019 (2004).


	2.313  What defendant must do to trigger application of right to counsel in interrogation context so as to preclude initiation or continuation of interrogation
	2.3131  In general
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.
	 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322.

	2.3132  Appointment of counsel, or request for counsel, at initial appearance or other preliminary proceeding does not trigger right to counsel's presence at subsequent interrogation by police, in absence of which police may not initiate or continue interrogation
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.

	2.3133  Defendant must invoke right to counsel when he is approached for interrogation or during interrogation in order to preclude initiation or continuation of interrogation
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.


	2.314  When statement elicited by undercover government agent
	2.3141  When statement elicited after charge is filed
	 Fellers v. United States, 124 S. Ct. 1019 (2004).
	 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 Term, p. 2-1, sec. 2.1131.
	 Kuhlmann v. Wilson, 106 S. Ct. 2616 (1986): 1985 Term, p. 46, sec. 3.1413.
	 Maine v. Moulton, 106 S. Ct. 477 (1985): 1985 Term, p. 45, sec. 3.1412.
	 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 Term, p. 33, sec. 3.141.
	 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351.

	2.3142  When statement elicited before charges filed
	 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 Term, p. 2-1, sec. 2.1131.
	 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 Term, p. 33, sec. 3.141.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124.


	2.315  When statement heard by undercover government agent who did not deliberately elicit it
	 Kuhlmann v. Wilson, 106 S. Ct. 2616 (1986): 1985 Term, p. 46, sec. 3.1413.
	 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 Term, p. 33, sec. 3.141.

	2.316  Attachment of right to counsel on one charge does not give rise to right to counsel on other, uncharged offense; Sixth Amendment right to counsel is offense-specific
	2.3161  General rule: right to counsel is offense-specific; applies only to charged offense
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.
	 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 Term, p. 2-8, sec. 2.311.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶26.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.
	 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. App. 1987): 1987 Term, p. 2-7, sec. 2.311.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 61, sec. 3.1412.
	 For cases dealing generally with the effect of the attachment of right to counsel on one charge on the right to counsel on other, uncharged offense, see sec. 25.113.

	2.3162  Is there exception to general rule where other, uncharged offense is "closely related" to offense on which right to counsel has attached?
	2.31621  No (United States Supreme Court's answer)
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.

	2.31622  Yes (Wisconsin Court of Appeals' answer)
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23.


	2.3163  Determination of whether offense has been charged in this context is to be determined by applying Blockburger test
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.


	2.317  State's agreement not to talk to defendant in attorney's absence does not give rise to right to counsel
	 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. App. 1987): 1987 Term, p. 2-7, sec. 2.311.

	2.318  Right attaches at post-indictment interview with law enforcement authorities
	2.3181  In general
	 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 Term, p. 2-8, sec. 2.314.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶10-11, 13.

	2.3182  Right attaches even though interview occurs in non-custodial setting
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶22-23.


	2.319  Other principles and situations
	2.3191  Attachment of right does not depend on whether defendant is in custody or not
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶22-23.



	2.32  Prohibition On Police-Initiated Interrogation After Defendant Invokes, Or Otherwise Exercises, Right To Counsel (Edwards-Jackson Rule)
	2.321  In general
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.
	 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 Term, p. 2-4, sec. 2.1323.
	 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 Term, p. 2-13, sec. 2.331.
	 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 Term, p. 2-8, sec. 2.321.
	 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 Term, p. 47, sec. 3.1422.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-13, sec. 2.321.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶11.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶19.
	 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322.
	 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 (Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321.
	 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512.

	2.322  Prohibition does not extend to interrogation about other, uncharged offense
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.
	 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 Term, p. 2-4, sec. 2.1323.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23.
	 For cases dealing generally with the principle that the attachment of the right to counsel on one charge does not give rise to the right to counsel on other, uncharged offense, see sec. 2.316.

	2.323  To determine who initiated interrogation, must look to particular communication at hand, not who was the initiator of all the exchanges that took place between the defendant and the police
	 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512.

	2.324  What constitutes invocation or exercise of right to counsel that will trigger prohibition on police-initiated interrogation
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶43.
	2.3241  In general
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶13.
	 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322.
	 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 (Ct. App. 1999): 1998 Term, p. 2-16, sec. 1.321.

	2.3242  Appointment of counsel, or request for counsel, at initial appearance or other preliminary proceeding does not trigger prohibition on police-initiated interrogation (Montejo holding, overruling Jackson)
	2.32421  In general
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.

	2.32422  Overruling of Jackson overrules Wisconsin Supreme Court decision in Dagnall
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.

	2.32423  Overruling of Jackson applies under state constitution
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶14-16.


	2.3243  Defendant must invoke right to counsel when he is approached for interrogation or during interrogation in order for invocation to trigger prohibition on police-initiated interrogation
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.


	2.325  In determining whether defendant invoked or exercised right to counsel, one state actor's knowledge is imputed to another
	 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 264 (Ct. App. 1999): 1999 Term, p. 2-31, sec. 2.323.

	2.326  Michigan v. Jackson overruled
	2.3261  In general
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.

	2.3262  Edwards rule survives overruling of Michigan v. Jackson and prohibits police-initiated interrogation after invocation of right to counsel when invocation of right to counsel made in interrogation context
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶12.

	2.3263  Overruling of Jackson overrules Wisconsin Supreme Court decision in Dagnall
	 For cases dealing with this subject, see sec. 2.32422.

	2.3264  Overruling of Jackson applies under state constitution
	 For cases dealing with this subject, see sec. 2.32423.



	2.33  Waiver Of Right To Counsel
	2.331  In general
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 Fellers v. United States, 124 S. Ct. 1019 (2004).
	 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 Term, p. 2-13, sec. 2.331.
	 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 Term, p. 2-8, sec. 2.321.
	 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, p. 51, sec. 3.142.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 26, sec. 3.1421.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶12-25.
	 For cases dealing generally with the waiver of the right to counsel, see sec. 25.4.

	2.332  After request for counsel
	 For cases dealing with this subject, see sec. 2.32.

	2.333  After appointment or retainer of counsel
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 26, sec. 3.1421.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.

	2.334  Sufficiency of administration of Miranda rights and securing of waiver of them to establish waiver of Sixth Amendment right to counsel
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶16.

	2.335  No need to inform defendant that charges have been filed in order to secure valid waiver of Sixth Amendment right to counsel
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶17-18.

	2.336  Sufficiency and validity in particular situations
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 26, sec. 3.1423.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶12-25.

	2.337  Relationship between waiver of sixth amendment right to counsel and waiver of fifth amendment right to counsel
	 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 Term, p. 2-8, sec. 2.321.
	 Michigan v. Jackson, 106 S. Ct. 1404 (1986): 1985 Term, p. 48, sec. 3.1423.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.
	 For cases dealing generally with the relationship between the sixth amendment right to counsel and the Miranda right to counsel, see sec. 2.353.

	2.338  Waiver must be voluntary, knowing, and intelligent
	2.3381  In general
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).

	2.3382  Waiver must be volutary
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).

	2.3383  In determining whether waiver was knowing and voluntary, there is no reason to distinguish unrepresented defendant from represented one
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).


	2.339  Other matters
	2.3391  Waiver need not itself be counseled to be effective, whether or not defendant is already represented by counsel
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).



	2.34  Use Of Statements Obtained In Violation Of Sixth Amendment
	2.341  In general
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).
	 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 (Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332.

	2.342  Statements obtained in violation of prophylactic rule proscribing police-initiated interrogation once defendant has invoked right to counsel
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).
	 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 Term, p. 2-13, sec. 2.341.

	2.343  Statements obtained in violation of defendant's right to counsel are admissible to impeach defendant's inconsistent testimony at trial
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).


	2.35  Other Matters
	2.351  Effect  on subsequently obtained statement or evidence when earlier statement taken in violation of right to counsel(fruit of poisonous tree)
	2.3511  In general
	 Fellers v. United States, 124 S. Ct. 1019 (2004).
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.

	2.3512  On subsequently obtained statement
	 Fellers v. United States, 124 S. Ct. 1019 (2004).

	2.3513  On trial testimony of defendant when defendant testifies after admission of statement taken in violation of right to counsel
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶1-60.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶1-27.

	2.3514  On subsequently obtained physical evidence
	2.35141  In general
	2.35142  When evidence would have been inevitably discovered
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶30.



	2.352  After request for, or any other exercise of right to, counsel, any waiver of right to counsel at police-initiated interrogation is invalid
	 For cases dealing with this subject, see sec. 2.32.

	2.353  Relationship of Miranda right to counsel and sixth amendment right to counsel
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 54, sec. 3.1196.
	 For cases dealing specifically with the relationship between waiver of the sixth amendment right to counsel and the Miranda right to counsel, see sec. 2.337.

	2.354  Deliberate delay in charging to avoid attachment of sixth amendment right to counsel
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.

	2.355  Harmless error
	2.3551  Applicability of harmless error rule to admission of statement obtained in violation of sixth amendment right to counsel
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, 2.1942.

	2.3552  When defendant testifies in own defense and repeats inculpatory statement obtained in violation of right to counsel
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶1-60.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶1-27.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶26-29.
	 For cases dealing generally with finding error in admitting defendant's statement harmless because defendant testified at trial and repeated what statement disclosed, see sec. 2.671.

	2.3553  Determining whether error harmless in particular situations
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶15-16, 43-56, 59.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶26.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶30-31.


	2.356  Remedy for denial of right to counsel in connection with obtaining of statement, other than suppression of statement (e.g., dismissal or grant of new trial)
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351.

	2.357  When statement impermissibly taken in counsel's absence, violation of right to counsel occurs at time of taking of statement, not at time of admission of statement at trial
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).

	2.358  Protection of right to counsel in interrogation context under state constitution
	2.3581  In general
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶14-16.

	2.3582  Extending greater protection of right to counsel under state constitution than that afforded under federal constitution
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶14-16.




	2.4  Requirement Of Prompt Appearance
	2.41  Nature Of Requirement
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 Wagner v. State, 89 Wis. 2d 70, 277 N.W.2d 849 (1979): 1978 Term, p. 25, sec. 3.13.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 23, sec. 3.13.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212.
	 For cases dealing generally with the requirement of a prompt initial appearance, see sec. 6.321.

	2.42  Application In Particular Situations
	2.421  In general
	 Wagner v. State, 89 Wis. 2d 70, 277 N.W.2d 849 (1979): 1978 Term, p. 25, sec. 3.13.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 23, sec. 3.13.

	2.422  When defendant lawfully in custody on another charge
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-14, sec. 2.421.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.

	2.423  When defendant arrested for probation violation
	 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212.


	2.43  Effect Of Violation Of Requirement
	 Wagner v. State, 89 Wis. 2d 70, 277 N.W.2d 849 (1979): 1978 Term, p. 25, sec. 3.13.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 23, sec. 3.13.

	2.44  Other And Related Matters
	2.441  Suppression of statement, in federal court, for failure to comply with prompt presentation requirement of federal rules or statutes (McNabb-Mallory rule)
	 For cases dealing with this subject, see sec. 2.549.



	2.5  Grounds For Suppression Of Defendant's Statement
	2.51  Grounds Covered Above
	2.511  Noncompliance with Miranda
	 For cases dealing with this subject, see sec. 2.1.

	2.512  Involuntariness
	 For cases dealing with this subject, see sec. 2.2.

	2.513  Denial of sixth amendment right to counsel
	 For cases dealing with this subject, see sec. 2.3.

	2.514  Unreasonably long detention
	 For cases dealing with this subject, see sec. 2.4.


	2.52  Other Grounds
	2.521  Statement was product of earlier statement obtained in unconstitutional manner
	 For cases dealing with this subject, see sec. 2.64.

	2.522  Statement was product of grant of immunity
	 For cases dealing with the use of statements made after immunity grant, see sec. 24.75.

	2.523  Statement was product of an illegal arrest or other detention or an illegal search (i.e., statement was product of fourth amendment violation)
	 For cases dealing with this subject, see secs. 1.8322 and 1.8334.

	2.524  Statement was associated with inadmissible polygraph examination
	 For cases dealing with this subject, see sec. 18.34.

	2.525  Statement was made without counsel's presence at interrogation during juvenile detention
	 For cases dealing with this subject, see sec. 42.224.

	2.526  Statement was part of testimony offered by defendant in prior trial to meet state's introduction of inadmissible confession
	 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 Term, p. 155, sec. 8.7421.

	2.527  Statement was made by juvenile who was not told that confession might be used in adult court after waiver of juvenile court jurisdiction
	 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 (Ct. App. 1984): 1984 Term, p. 214, sec. 13.1511.

	2.528  Statement was made in connection with guilty or no contest plea
	 For cases dealing with this subject, see sec. 13.353.

	2.529  Statement was offer to plead guilty
	 For cases dealing with this subject, see sec. 13.351.


	2.53  Other Grounds (cont'd)
	2.531  Statement was made without compliance with Wis. Stat. § 967.06, requiring that suspect be informed of right to counsel as soon as practicable after arrest or detention
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 61, sec. 3.152.

	2.532  Statement was made in attorney's absence after state's agreement not to talk to defendant without attorney present
	 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. App. 1987): 1987 Term, p. 2-7, sec. 2.311.

	2.533  Statement was made to presentence investigator as part of presentence investigation
	2.5331  When statement was made to presentence investigator as part of presentence investigation ordered by court
	 State v. Crowell, 149 Wis. 2d 859, 440 N.W.2d 352 (1989): 1988 Term, p. 2-7, sec. 2.521.
	 For cases dealing with this subject, see sec. 9.126.

	2.5332  When statement was made to presentence investigator as part of presentence investigation conducted on defendant's behalf
	 For cases dealing with this subject, see sec. 9.19922.


	2.534  Statement was product of outrageous governmental conduct (e.g., outrageous misrepresentation, tricks, or other methods of deception to obtain confession)
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.

	2.535  Failure to comply with requirements of jurisdiction in which statement obtained
	 For cases dealing with this subject, see sec. 2.6611.

	2.536  Pretextual arrest: Arrest of defendant for one crime or other reason when real reason for arrest was to interrogate him about another crime
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 1-23, sec. 1.591.

	2.537  Fact that statement lacks incriminatory or probative value does not provide grounds for suppression
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 24, sec. 3.141.

	2.538  Taking of statement was unreasonable extension of "investigatory" detention to obtain body samples
	 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 (Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415.

	2.539  Statement was product of unlawful delay in making required determination of probable cause for continued detention after arrest (Gerstein requirement)
	 For cases dealing with this subject, see sec. 6.3152.


	2.54  Other Grounds (cont'd)
	2.541  Violation of provision of Vienna Convention on Consular Relations requiring notice to arrestee, who is foreign national, of right to contact his nation's consulate
	 For cases dealing with this subject, see sec. 47.87835.

	2.542  Statement is so unreliable that its probative value is substantially outweighed by danger of prejudice and confusion
	 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 672 N.W.2d 125, at ¶21.

	2.543  Statement was obtained in violation of ethical rule prohibiting attorney's communication with party who is represented by counsel
	2.5431  In general
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶17-30.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶9-12.

	2.5432  Does violation of this ethical rule provide grounds for suppression?
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶24.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶9-12.


	2.544  Statement was obtained in violation of electronic surveillance control law ("wiretap" statute)
	 For cases dealing with this subject, see sec. 5.11.

	2.545  Failure to provide juvenile opportunity to consult with parent or interested individual
	2.5451  Supreme court decision rejecting this as per se ground for suppressing statement
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶37-43.


	2.546  Statement was not electronically recorded
	2.5461  Failure to electronically record statement given by juvenile
	 For cases dealing with this subject, see sec. 2.667.

	2.5462  Failure to electronically record statement given by adult
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶16-20.


	2.547  Statement was given by government employee (e.g., police officer) who reasonably believed that he or she would lose job if she did not give statement
	2.5471  In general
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶1-45.
	 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 776 N.W.2d 617, at ¶1-25.

	2.5472  When statement is false and is basis for prosecution for crimes such as perjury or obstruction of justice
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶8.


	2.548  Statement was given under threat of discharge from public employment
	2.5481  General rule:  such statements are compelled and may not be used in criminal proceeding
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶18.
	 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 776 N.W.2d 617, at ¶7.

	2.5482  Applicability of general rule when statement is false and is basis for prosecution for crimes such as perjury or obstruction of justice
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶8.


	2.549  Failure to comply with prompt presentation requirement of federal rules or statutes (McNabb-Mallory rule)
	2.5491  Nature of McNabb-Mallory rule in general
	 Corley v. United States, 129 S. Ct. 1558 (2009).

	2.5492  18 U.S.C. § 3501 modified McNabb-Mallory rule to render it inapplicable to confession made within six hours of arrest; it did not entirely supplant rule
	 Corley v. United States, 129 S. Ct. 1558 (2009).




	2.6  Other Matters Relating To Interrogation And Confessions
	2.61  Burden And Standard Of Proof On Interrogation And Confession Issues
	2.611  In general
	 United States v. Raddatz, 100 S. Ct. 2406 (1980): 1979 Term, p. 100, sec. 8.525.
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶26.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 94 (1995): 1994 Term, p. 2-15, sec. 2.162.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. App. 1993): 1992 Term, p. 2-5, sec. 2.164.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 2-8, sec. 2.6111.

	2.612  Burden of proof
	2.6121  In general
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶26.

	2.6122  On Miranda issues
	2.61221  In general
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶26.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.

	2.61222  On question whether defendant was subjected to custodial interrogation
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶22.

	2.61223  On whether defendant received and understood Miranda warnings
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶26.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶25.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶27.

	2.61224  On whether warnings were sufficient in substance
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶26.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶25.

	2.61225  On question whether defendant validly waived Miranda rights. i.e., whether there was knowing and intelligent waiver of Miranda rights
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 62, sec. 3.161.
	 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 Term, p. 51, sec. 3.1168.
	 Tague v. Louisiana, 100 S. Ct. 652 (1980): 1979 Term, p. 31, sec. 3.1146.
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 23, sec. 3.1131.
	 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 1978 Term, p. 25, sec. 3.1137.
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶26.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 94 (1995): 1994 Term, p. 2-15, sec. 2.162.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 54, sec. 3.1151.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 23, sec. 3.1131.
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 20, sec. 3.1121.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶25.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶27, 35.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶23.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶38.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. App. 1993): 1992 Term, p. 2-5, sec. 2.164.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.

	2.61226  On whether defendant failed to invoke, or waived, right to counsel at earlier interrogation, so as to render inapplicable Edwards rule forbidding further interrogation once right to counsel invoked
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶23-44.


	2.6123  On voluntariness issue
	2.61231  In general
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 62, sec. 3.161.
	 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 Term, p. 57, sec. 3.1219A.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶17.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶97.
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶26.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶40.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 51, sec. 3.1211.
	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 25, sec. 3.122.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 22, sec. 3.122.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 22, sec. 3.122.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶27, 35.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶8.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶12.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 2-8, sec. 2.6111.
	 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 18 (Ct. App. 1986): 1986 Term, p. 55, sec. 3.1212.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.1216.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 40, sec. 1213.
	 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. App. 1978): 1979 Term, p. 32, sec. 3.122.



	2.613  Standard of proof
	2.6131  In general
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶26.
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶55.
	 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832.

	2.6132  On Miranda issues
	2.61321  In general
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶55.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832.

	2.61322  On question whether defendant was subjected to custodial interrogation
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶55.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶22.

	2.61323  On whether defendant received and understood Miranda warnings
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶27.

	2.61324  On question whether defendant validly (i.e., knowingly and intelligently) waived Miranda rights
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 62, sec. 3.161.
	 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 Term, p. 51, sec. 3.1168.
	 Tague v. Louisiana, 100 S. Ct. 652 (1980): 1979 Term, p. 31, sec. 3.1146.
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 23, sec. 3.1131.
	 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 1978 Term, p. 25, sec. 3.1137.
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶55.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 94 (1995): 1994 Term, p. 2-15, sec. 2.162.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 54, sec. 3.1151.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 29, sec. 3.1141.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 23, sec. 3.1131.
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 20, sec. 3.1121.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶27, 35, 38.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶23.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 State v. Lee, 175 Wis. 2d 348, 499 N.W.2d 250 (Ct. App. 1993): 1992 Term, p. 2-5, sec. 2.164.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.

	2.61325  On question of sufficiency of Miranda warnings
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶55.

	2.61326  On whether defendant failed to invoke, or waived, right to counsel at earlier interrogation, so as to render inapplicable Edwards rule forbidding further interrogation once right to counsel invoked
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶23-44.


	2.6133  On voluntariness issue
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 62, sec. 3.161.
	 Colorado v. Connelly, 107 S. Ct. 515 (1986): 1986 Term, p. 57, sec. 3.1219A.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶17.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶97.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶40.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶40.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 51, sec. 3.1211.
	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 25, sec. 3.122.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 22, sec. 3.122.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 22, sec. 3.122.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶35.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶8.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶12.
	 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 2-8, sec. 2.6111.
	 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 18 (Ct. App. 1986): 1986 Term, p. 55, sec. 3.1212.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 44, sec. 3.1216.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 40, sec. 1213.
	 Hill v. State, 91 Wis. 2d 315, 283 N.W.2d 585 (Ct. App. 1978): 1979 Term, p. 32, sec. 3.122.


	2.614  State needs to meet burden of proof only with respect to ultimate issue, not with respect to credibility of particular witness's testimony
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.

	2.615  Trial court should not usurp state's burden of proof by taking over presentation of evidence to sustain burden; when it does, state will have failed to sustain burden of proof
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶1-49.

	2.616  Unsworn police report will not likely be sufficient to sustain state's burden of proof
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶35.

	2.617  If state establishes prima facie case of waiver of Miranda rights and voluntariness of statement, then, in absence of countervailing evidence, statement should be admitted
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶36.

	2.618  With respect to some issues relating to admissibility of statement, state may have burden of production and proof only if defendant timely puts state on notice that he or she is raising that issue
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶39.


	2.62  Hearing On Motion To Suppress Defendant's Statement
	2.621  When required
	 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 Term, p. 33, sec. 3.161.
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶27.
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 52, sec. 3.17.
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 33, sec. 3.125.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶20.
	 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 614 N.W.2d 552: 1999 Term, p. 2-32, sec. 2.621.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 2-1, sec. 2.1121.

	2.622  Burden and standard of proof
	 For cases dealing with this subject, see sec. 2.61.

	2.623  Evidentiary issues
	2.6231  Rules of evidence not applicable at suppression hearing
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶29-30.

	2.6232  Use of hearsay; need for live testimony
	 United States v. Raddatz, 100 S. Ct. 2406 (1980): 1979 Term, p. 100, sec. 8.525.
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶31.

	2.6233  Admission of results of preliminary blood test to show involuntariness of Miranda waiver or statement
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.

	2.6234  Truthfulness of statement is irrelevant to question of voluntariness
	 For cases dealing with this subject, see sec. 2.2292.

	2.6235  Scope of evidence that may be considered in resolving search and seizure issues
	2.62351  General rule:  fruits of search or seizure may not be considered in determining its permissibility
	 State v. Whiting, 2003 WI App 101, 264 Wis. 2d 722, 663 N.W.2d 299, at ¶19.
	 State v. Orta, 2003 WI App 93, 264 Wis. 2d 765, 663 N.W.2d 358, at ¶6.

	2.62352  Exception to general rule:  when question presented is standing to attack search or seizure
	 For cases dealing with this subject, see sec. 1.12219.


	2.6236  Unsworn police report will not likely be sufficient to sustain state's burden of proof
	 For cases dealing with this subject, see sec. 2.616.

	2.6237  Determination of credibility of witnesses
	2.62371  In general
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶15-21.

	2.62372  Circuit court not required to provide reasons on record for its credibility determinations
	 For cases dealing with this subject, see sec. 2.6262.



	2.624  Defendant's testifying at hearing
	2.6241  Defendant's right to testify
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 24, sec. 3.151.

	2.6242  State's right to call defendant to testify
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶31.


	2.625  Use at trial of defendant's testimony at suppression hearing
	2.6251  In general
	 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 (1989): 1989 Term, p. 2-15, sec. 2.6112.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613.

	2.6252  For impeachment
	 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 (1989): 1989 Term, p. 2-15, sec. 2.6112.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613.


	2.626  Requirements relating to circuit court's fact finding
	2.6261  Requirement that circuit court make findings of fact on record
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 2-13, sec. 2.622.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 16, sec. 1.821.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.

	2.6262  Circuit court not required to provide reasons on record for its credibility determinations
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶1-2, 15-21.


	2.627  Procedures at hearing when Miranda warnings given in language other than English
	2.6271  In general
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.

	2.6272  Need for record of warnings when warnings administered in language other than English
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.


	2.628  Waiver of objection to asserted error at hearing
	2.6281  Need for objection on specific ground: objection on ground of irrelevance sufficient to preserve claim that evidence of truthfulness of statement was irrelevant to question of voluntariness
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.


	2.629  Other matters
	2.6291  Subpoenaing district attorney to testify at hearing
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211.

	2.6292  No need to inquire into unsupported defense allegations
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 52, sec. 3.162.

	2.6293  Defendant's right to closing argument
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 52, sec. 3.161.

	2.6294  Applicability of harmless-error rule to errors occurring at hearing
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.

	2.6295  Requirement of full, fair, and reliable hearing
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶27-49.

	2.6296  Denial of right to full and fair hearing by trial court's usurpation of role of prosecutor in presenting evidence
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶1-49.

	2.6297  Nature of hearing in general
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶25.

	2.6298  Requirement that hearing be open to public and press
	 For cases dealing with this subject, see secs. 30.7214 and 46.124.



	2.63  Waiver Of Objection To Admission Of Defendant's Statement
	2.631  By failure to move to suppress before trial
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 33, sec. 3.125.

	2.632  By failure to object at trial
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 33, sec. 3.125.

	2.633  By failure to pursue filed motion to suppress
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 2-10, sec. 2.621.

	2.634  By failing to argue with some prominence particular ground for suppression
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 2-13, sec. 2.631.

	2.635  By failure to pursue particular issue relating to admission of defendant's statement
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-9, sec. 2.621.

	2.636  By other action or inaction
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 52, sec. 3.17.


	2.64  Effect Of Illegality Of Method Of Obtaining Statement On Subsequently Obtained Statement Or Evidence (Fruit Of Poisonous Tree)
	2.641  In general
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 38, sec. 1.931.
	 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 (1980): 1979 Term, p. 31, sec. 3.1161.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.
	 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1991): 1990 Term, p. 2-6, sec. 2.24.
	 For cases dealing with the effect of a Miranda violation in obtaining a statement on a subsequently obtained statement or evidence, see sec. 2.1922.
	 For cases dealing with the effect of involuntariness of statement on a subsequently obtained statement or evidence, see sec. 2.2811.
	 For cases dealing with the effect of the denial of counsel when statement taken on subsequently obtained statement or evidence, see sec. 2.351.

	2.642  On subsequently obtained consent to search and on search conducted pursuant to it
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 1-35, sec. 1.8311.

	2.643  On defendant's subsequent testimony at trial
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶1-27.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶26-29.

	2.644  Inevitable discovery doctrine
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-17, 2.642.
	 For cases dealing with the inevitable discovery doctrine exception to the fourth amendment exclusionary rule, see sec. 1.826.
	 For cases dealing with the inevitable discovery doctrine exception to the exclusion of evidence that is the product of the denial of the sixth amendment right to counsel, see sec. 25.5622.

	2.645  Independent source doctrine
	 Murray v. United States, 108 S. Ct. 2529 (1988): 1987 Term, p. 2-10, sec. 2.632.
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.


	2.65  Appellate Review Of Interrogation And Confession Issues
	2.651  Standard of review in general
	2.6511  In general
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 2-9, sec. 2.641.
	 Miller v. Fenton, 106 S. Ct. 445 (1985): 1985 Term, p. 43, sec. 3.1211.
	 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 N.W.2d 729, at ¶13.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶16, 49, 71, 92.
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶14.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶19.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.1942.
	 State v. Coerper, 199 Wis. 2d 216, 544 N.W.2d 423 (1996): 1995 Term, p. 2-2, sec. 2.1411.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 2-7, sec. 2.1411.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 2-13, sec. 2.622.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 2-16, sec. 2.641.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323, and p. 2-9, sec. 2.1331.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 2-8, sec. 2.641.
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.
	 State v. Cunningham, 144 Wis. 2d 272, 423 N.W.2d 862 (1988): 1987 Term, p. 2-11, sec. 2.641.
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 2-1, sec. 2.1121.
	 State v. Turner, 136 Wis. 2d 333, 401 N.W.2d 827 (1987): 1986 Term, p. 63, sec. 3.181.
	 State v. Clappes, 136 Wis. 2d 222, 401 N.W.2d 759 (1987): 1986 Term, p. 63, sec. 3.181.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 63, sec. 3.181.
	 State v. Hartwig, 123 Wis. 2d 278, 366 N.W.2d 866 (1985): 1984 Term, p. 64, sec. 3.181.
	 State v. Lee, 122 Wis. 2d 266, 362 N.W.2d 149 (1985): 1984 Term, p. 63, sec. 3.181.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 62, sec. 3.181.
	 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 (1984): 1983 Term, p. 62, sec. 3.181.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 33, sec. 3.171.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 33, sec. 3.171.
	 Wentela v. State, 95 Wis. 2d 283, 290 N.W.2d 312 (1980): 1979 Term, p. 34, sec. 3.171.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 34, sec. 3.171.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 27, sec. 3.17.
	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 27, sec. 3.17.
	 Schilling v. State, 86 Wis. 2d 69, 271 N.W.2d 631 (1978): 1978 Term, p. 27, sec. 3.17.
	 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 (1978): 1977 Term, p. 24, sec. 3.16.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 24, sec. 3.16.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 24, sec. 3.16.
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 24, sec. 3.16.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶6.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶23.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶10.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶30.
	 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 851, 726 N.W.2d 697, at ¶8.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶7.
	 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 809, 718 N.W.2d 246, at ¶9.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶8.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 (Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223.
	 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832.
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 2-2, sec. 2.1411.
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 2-3, sec. 2.1415.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.
	 State v. Johnson, 193 Wis. 2d 382, 535 N.W.2d 441 (Ct. App. 1995): 1994 Term, p. 18-3, sec. 18.341.
	 State v. Coerper, 192 Wis. 2d 566, 531 N.W.2d 614 (Ct. App. 1995): 1994 Term, p. 2-1, sec. 2.1124.
	 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 (Ct. App. 1994): 1994 Term, p. 2-3, sec. 2.1323.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-23, sec. 2.651.
	 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 (Ct. App. 1994): 1994 Term, p. 2-16, sec. 2.1931.
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.
	 State v. Deets, 187 Wis. 2d 630, 523 N.W.2d 180 (Ct. App. 1994): 1994 Term, p. 2-19, sec. 2.211.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.
	 State v. Stearns, 178 Wis. 2d 845, 506 N.W.2d 165 (Ct. App. 1993): 1993 Term, p. 2-15, sec. 2.651.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 2-3, sec. 2.1132.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 2-10, sec. 2.24.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-14, sec. 2.651.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.
	 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 (Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 2-9, sec. 2.641.
	 State v. Leprich, 160 Wis. 2d 472, 465 N.W.2d 844 (Ct. App. 1991): 1990 Term, p. 2-9, sec. 2.641.
	 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1991): 1990 Term, p. 2-9, sec. 2.641.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 2-16, sec. 2.641.
	 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 (Ct. App. 1990): 1989 Term, p. 2-16, sec. 2.641.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 2-16, sec. 2.641.
	 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 (Ct. App. 1989): 1988 Term, p. 2-10, sec. 2.641.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 2-10, sec. 2.641.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 62, sec. 3.181.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 62, sec. 3.181.
	 State v. Edwardsen, 135 Wis. 2d 208, 400 N.W.2d 18 (Ct. App. 1986): 1986 Term, p. 62, sec. 3.181.
	 State v. Cumber, 130 Wis. 2d 327, 387 N.W.2d 291 (Ct. App. 1986): 1985 Term, p. 48, sec. 3.181.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 64, sec. 3.181.
	 State v. Lee, 119 Wis. 2d 355, 351 N.W.2d 755 (Ct. App. 1984): 1983 Term, p. 63, sec. 3.181.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 63, sec. 3.181.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 41, sec. 3.181.

	2.6512  Of factual findings
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶17.
	 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 N.W.2d 729, at ¶13.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶16, 49, 71, 92.
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶14, 35.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶19.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶16.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶28.
	 State v. Hoppe, 2003 WI 43, 261 Wis. 2d 294, 661 N.W.2d 407, at ¶14.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶6.
	 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 741, 769 N.W.2d 130, at ¶8.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶23.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶15, 19.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶10.
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶11.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶30.
	 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 851, 726 N.W.2d 697, at ¶8.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶7.
	 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 809, 718 N.W.2d 246, at ¶9.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶22.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶7.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶30.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶11, 23.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶8.
	 State v. Triggs, 2003 WI App 91, 264 Wis. 2d 861, 663 N.W.2d 396, at ¶11.
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶7.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶12, 28.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶11.
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶8.
	 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 624 N.W.2d 865, 2000 Term WCA-195, at ¶7.
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1181.

	2.6513  Of credibility determinations
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-23, sec. 2.651.
	2.65131  In general
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶15-21.

	2.65132  Circuit court not required to provide reasons on record for its credibility determinations
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶1-2, 15-21.
	 For cases dealing with this subject in the context of a motion to suppress evidence on Fourth Amendment grounds, see sec. 1.98164.
	 For cases dealing generally with this subject, see sec. 11.6254.


	2.6514  Of application of constitutional principles to facts; whether facts resulted in constitutional violation; whether facts meet constitutional standard
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶17.
	 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 N.W.2d 729, at ¶13.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶16, 49, 71, 92.
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶14.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶6.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶23.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶15.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶10.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶30.
	 State v. Hambly, 2006 WI App 256, 297 Wis. 2d 851, 726 N.W.2d 697, at ¶8.
	 State v. Backstrom, 2006 WI App 114, 293 Wis. 2d 809, 718 N.W.2d 246, at ¶9.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶30.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶8.
	 State v. Bryant, 2001 WI App 41, 241 Wis. 2d 554, 624 N.W.2d 865, 2000 Term WCA-195, at ¶7.


	2.652  Of Miranda issues
	2.6521  In general
	 State v. Grady, 2009 WI 47, 317 Wis. 2d 344, 766 N.W.2d 729, at ¶13.
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶16, 49, 71, 92.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶11.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶7.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶7.
	 State v. Hindsley, 2000 WI App 130, 237 Wis. 2d 358, 614 N.W.2d 48: 1999 Term, p. 2-9, sec. 2.1662.
	 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941.

	2.6522  Question whether defendant was in custody for purposes of Miranda
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Schloegel, 2009 WI App 85, 319 Wis. 2d 741, 769 N.W.2d 130, at ¶8.
	 State v. Morgan, 2002 WI App 124, 254 Wis. 2d 602, 648 N.W.2d 23, 2001 Term WCA-375, at ¶11.
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶8.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 2-1, sec. 2.1182.

	2.6523  Question whether Miranda warnings required
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1181.

	2.6524  Whether fruit of poisonous tree doctrine applies to Miranda violation
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.

	2.6525  Whether defendant was subjected to interrogation
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶49.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶28.
	 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 614 N.W.2d 552: 1999 Term, p. 2-1, sec. 2.11231.

	2.6526  Whether defendant made request for counsel; whether defendant effectively invoked right to counsel
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶16.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶35-36.
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶11.

	2.6527  Whether defendant invoked right to remain silent
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶30.
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	2.655  Matters considered
	2.6551  Propriety of appellate court's consideration of evidence at trial or other proceeding in addition to that adduced at suppression hearing
	 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 614 N.W.2d 552: 1999 Term, p. 2-32, sec. 2.6561.
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	 State v. Hockings, 86 Wis. 2d 709, 273 N.W.2d 339 (1979): 1978 Term, p. 27, sec. 3.17.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 24, sec. 3.16.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 24, sec. 3.16.
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	2.669  Other matters
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	2.6693  Reconsideration of suppression order
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	2.6695  When trial court has suppressed statement, defendant's complaint that trial court should have suppressed statement is moot
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	2.67  Other Matters (cont'd)
	2.671  Finding error in admitting defendant's statement harmless because defendant testified at trial and repeated what statement disclosed
	2.6711  In general
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶1-60.
	 For cases dealing with this subject in the context of statements admitted in violation of Miranda, see sec. 2.19131.
	 For cases dealing with this subject in the context of statements admitted even though they were involuntary, see sec. 2.27121.
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	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶33-34, 57.
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	2.6721  In general
	2.6722  Effective date of requirement
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶15.

	2.6723  Relevancy of non-recording of interrogation in cases in which interrogation occurred before effective date of requirement of recording
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶15.
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	 Simos v. State, 83 Wis. 2d 251, 265 N.W.2d 278 (1978): 1977 Term, p. 25, sec. 3.213.
	 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 625 N.W.2d 923, 2000 Term WCA-259, at ¶5.
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122.
	 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 (Ct. App. 1986): 1986 Term, p. 63, sec. 3.2122.
	 State v. Bauer, 123 Wis. 2d 444, 368 N.W.2d 59 (Ct. App. 1985): 1984 Term, p. 146, sec. 8.341.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 64, sec. 3.213.

	3.14  Test For Determining When Due Process Violated By Out-Of-Court Identification Resulting From Showup:  Identification Is Inadmissible Unless (1) Showup Was Necessary and (2) Care Was Taken To Minimize Suggestiveness (Dubose Test)
	3.141  In general
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶31.
	 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 N.W.2d 194, at ¶26.
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶1-45.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶1-28.
	 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 740 N.W.2d 404, at ¶14.
	 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 706 N.W.2d 134, at ¶9-12.

	3.142  What constitutes "showup"
	 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 N.W.2d 194, at ¶33.
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶1.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶1.
	 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 740 N.W.2d 404, at ¶1.

	3.143  Whenever probable cause exists to justify detention of suspect, regardless of whether it exists on offense under investigation, showup is not necessary
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶1-28.

	3.144  Not to be applied to unplanned, i.e., accidental, confrontation for which law enforcement authorities were not responsible
	 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 N.W.2d 194, at ¶3, 28-35.
	 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 740 N.W.2d 404, at ¶18.
	 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 706 N.W.2d 134, at ¶12.

	3.145  Retroactivity of Dubose
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶31.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶2.

	3.146  Dubose did not change test for determining admissibility of identification resulting from photo array
	 For cases dealing with this subject, see sec. 3.12323.


	3.15  Does Due Process Require Exclusion Of Identification That Is Unreliable?
	3.151  Court of appeals' answer in Hibl: yes
	3.1511  In general
	 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 706 N.W.2d 134, at ¶13-18.

	3.1512  Exclusion of unreliable identification resulting from unplanned, i.e., accidental, confrontation for which law enforcement authorities were not responsible
	 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 706 N.W.2d 134, at ¶13-18.


	3.152  Supreme court's implicit answer on review of Hibl: not necessarily
	 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 N.W.2d 194, at ¶1-56.


	3.16  Admissibility Of In-Court Identification
	3.161  In general
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶1-45.
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶38.
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.
	 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 (1990): 1990 Term, p. 3-1, sec. 3.33.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶29-41.
	 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 740 N.W.2d 404, at ¶22.
	 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 706 N.W.2d 134, at ¶9.
	 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 (Ct. App. 1986): 1986 Term, p. 63, sec. 3.2122.

	3.162  When pretrial showup identification has been held inadmissible
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶38.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶29-41.

	3.163  When defendant moves to suppress pretrial identification on ground it was impermissibly suggestive, but court holds pretrial identification admissible, must defendant object to in-court identification to preserve contention that it should have been excluded because it was fruit of impermissibly suggestive pretrial identification?
	 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 740 N.W.2d 404, at ¶22.


	3.17  Other Matters
	3.171  Requirement of retention of photos used in photo array
	 State v. Bauer, 127 Wis. 2d 125, 377 N.W.2d 175 (1985): 1985 Term, p. 124, sec. 8.341.
	 State v. Bauer, 123 Wis. 2d 444, 368 N.W.2d 59 (Ct. App. 1985): 1984 Term, p. 146, sec. 8.341.

	3.172  Need for governmental action, i.e., governmental involvement in identification process, as predicate for suppression of identification on due process grounds
	 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 N.W.2d 194, at ¶28-47.
	 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 706 N.W.2d 134, at ¶15-16.

	3.173  Effect of failure to conform identification procedure to OAG Model Policy
	 For cases dealing with this subject, see sec. 3.1215.



	3.2  Right To Counsel
	3.21  When Counsel Required
	 Fellers v. United States, 124 S. Ct. 1019 (2004).
	 Moore v. Illinois, 98 S. Ct. 458 (1977): 1977 Term, p. 25, sec. 3.221.
	 McMillian v. State, 83 Wis. 2d 239, 265 N.W.2d 553 (1978): 1977 Term, p. 25, sec. 3.221.
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶32-33.
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122.

	3.22  Effect Of Denial Of Counsel When Required
	3.221  In general
	 Moore v. Illinois, 98 S. Ct. 458 (1977): 1977 Term, p. 25, sec. 3.222.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶29.

	3.222  Identification conducted in violation of right to counsel must be suppressed
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.

	3.223  Admissibility of in-court identification
	3.2231  In general
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.

	3.2232  Propriety of considering witness's level of certainty in determining admissibility
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.

	3.2233  Comparison of test for determining admissibility of in-court identification and test for determining whether unnecessarily suggestive out-of-court identification procedure requires exclusion of out-of-court identification
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.

	3.2234  Appellate review of determination whether in-court identification is admissible
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.



	3.23  Purpose And Function Of Counsel At Identification Procedure
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 3-1, sec. 3.122.

	3.24  Other Matters

	3.3  Admissibility Of Identification Under Particular Circumstances
	3.31  When Identification Procedure Impermissibly Suggestive
	 For cases dealing with this subject, see sec. 3.1.

	3.32  When Right To Counsel Denied
	 For cases dealing with this subject, see sec. 3.2.

	3.33  When Lineup Held After Arrest For Offense Other Than That Which Prompted Lineup
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 31, sec. 1.8611.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 64, sec. 3.231.

	3.34  When Person Arrested For Civil Violation Compelled To Participate In Lineup On Unrelated Criminal Charge
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 31, sec. 1.8611.

	3.35  When Identification Unreliable (Pre-Hibl Law)
	3.351  In general
	 McMillian v. State, 83 Wis. 2d 239, 265 N.W.2d 553 (1978): 1977 Term, p. 25, sec. 3.231.

	3.352  Because of inconsistencies and contradictions in eyewitness's testimony
	 State v. Streich, 87 Wis. 2d 209, 274 N.W.2d 635 (1979): 1978 Term, p. 29, sec. 3.231.
	 Powell v. State, 86 Wis. 2d 51, 271 N.W.2d 610 (1978): 1978 Term, p. 29, sec. 3.231.


	3.36  When Identification Product Of Illegal Arrest
	 For cases dealing with this subject, see sec. 1.8323.

	3.37  When Officer Shown Photograph Of Defendant Prior To Crime
	 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 (1990): 1990 Term, p. 3-1, sec. 3.33.

	3.38  When Identification Was Result Of Unplanned Confrontation, i.e., Was "Spontaneous" Product Of "Accidental" Confrontation
	3.381  In general
	 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 N.W.2d 194, at ¶1-56.

	3.382  Identification cannot normally be excluded as violation of due process
	 For cases dealing with this subject, see sec. 3.112.

	3.383  But identification may be excluded under Wis. Stat. § 904.03
	 For cases dealing with this subject, see sec. 3.39.


	3.39  When Trial Court Concludes That Probative Value Is Substantially Outweighed By Countervailing Consideration (e.g., Prejudicial Impact) Under Wis. Stat. § 904.03
	3.391  In general
	 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 N.W.2d 194, at ¶3, 31, 48-56.

	3.392  When identification was result of unplanned confrontation, i.e., was "spontaneous" product of "accidental" confrontation
	 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 N.W.2d 194, at ¶3, 31, 48-56.



	3.4  Other Matters Relating To Identification Procedures
	3.41  Burden Of Proof On Identification Issues
	 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. App. 1995): 1995 Term, p. 3-1, sec. 3.122.

	3.42  Hearing On Motion To Suppress Identification
	3.421  When required
	 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 Term, p. 34, sec. 3.241.
	 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 1998 Term, p. 42-1, sec. 42.423.
	 McMillian v. State, 83 Wis. 2d 239, 265 N.W.2d 553 (1978): 1977 Term, p. 25, sec. 3.24.
	 State v. Garner, 207 Wis. 2d 520, 558 N.W.2d 916 (Ct. App. 1996): 1996 Term, p. 3-1, sec. 3.421.

	3.422  Requirement that hearing be open to public and press
	 For cases dealing with this subject, see secs. 30.7214 and 46.124.


	3.43  Waiver Of Objection To Identification
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 35, sec. 3.25.
	 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. App. 1995): 1995 Term, p. 3-1, sec. 3.122.

	3.44  Appellate Review Of Identification Issues
	3.441  Standards of review
	3.4411  In general
	 State v. Hibl, 2006 WI 52, 290 Wis. 2d 595, 714 N.W.2d 194, at ¶23.
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶16.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶17.
	 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 706 N.W.2d 134, at ¶8.
	 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 625 N.W.2d 923, 2000 Term WCA-259, at ¶5.
	 State v. Garner, 207 Wis. 2d 520, 558 N.W.2d 916 (Ct. App. 1996): 1996 Term, p. 3-1, sec. 3.421.
	 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. App. 1995): 1995 Term, p. 3-1, sec. 3.122.
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 3-1, sec. 3.111.

	3.4412  Of findings of fact
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶17.
	 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 740 N.W.2d 404, at ¶11.

	3.4413  Of determination of admissibility of in-court identification after earlier identification procedure that violated right to counsel
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.

	3.4414  Of determination whether independent source existed for in-court identification made after unconstitutional identification procedure
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶25.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶25.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶17.

	3.4415  Of whether constitutional principles were correctly applied to facts presented
	 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 740 N.W.2d 404, at ¶11.


	3.442  On review, appellate court bound by record made in trial court
	 State v. Kaelin, 196 Wis. 2d 1, 538 N.W.2d 538 (Ct. App. 1995): 1995 Term, p. 3-1, sec. 3.122.


	3.45  Other Matters
	3.451  Conducting in-court line-up at trial
	 For cases dealing with this subject, see secs. 20.3895 and 20.3896.

	3.452  Voice identification
	3.4521  Suppression on grounds that procedures used to obtain identification were impermissibly suggestive
	 For cases dealing with this subject, see sec. 3.126.

	3.4522  Propriety of court's order requiring defendant to give voice exemplar at trial
	 For cases dealing with this subject, see sec. 24.62122.

	3.4523  Informing jury of defendant's refusal to provide a voice sample
	 For cases dealing with this subject, see sec. 24.62123.

	3.4524  Denial of defendant's request for an in-court voice lineup
	 For cases dealing with this subject, see sec. 24.62124.


	3.453  Expert testimony on credibility of identification
	 For cases dealing with this subject, see sec. 20.812.




	Chapter 4  Judicial and Other Investigative Proceedings
	4.1  Grand Jury Proceeding
	4.11  Constitutionality Of Proceeding
	4.111  Exclusion of members of particular race from grand jury
	 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 Term, p. 128, sec. 8.441.

	4.112  Discrimination in selection of members of grand jury
	 For cases dealing with this subject, see sec. 4.1212.

	4.113  Discrimination in selection of grand jury foreman
	 For cases dealing with this subject, see sec. 4.1222.

	4.114  Prosecutor has no duty to disclose exculpatory evidence to grand jury
	 For cases dealing with this subject, see sec. 4.197.


	4.12  Procedures
	4.121  Selection of members of grand jury
	4.1211  In general
	4.1212  Discrimination in selection
	4.12121  In general
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4-1, sec. 4.12222.
	 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 Term, p. 41, sec. 2.192.
	 Rose v. Mitchell, 99 S. Ct. 2993 (1979): 1978 Term, p. 84, sec. 8.537.
	 For cases dealing with the due process requirement of non-discriminatory selection of the members of the grand jury, see sec. 22.7111.
	 For cases dealing with whether discrimination in the selection of the grand jury foreman requires dismissal of indictment, see sec. 4.1952.
	 For cases dealing with equal protection limitations on discrimination based on race in selecting members of grand jury, see sec. 4.111.

	4.12122  Standing to raise
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4-1, sec. 4.12222.


	4.1213  Exclusion of members of defendant's race from grand jury
	 For cases dealing with this subject, see sec. 4.111.

	4.1214  Exclusion of members of particular race from grand jury
	 For cases dealing with this subject, see sec. 4.1212.


	4.122  Selection of grand jury foreman
	4.1221  In general
	4.1222  Discrimination in selection
	4.12221  In general
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4-1, sec. 4.12222.
	 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 Term, p. 41, sec. 2.192.
	 Rose v. Mitchell, 99 S. Ct. 2993 (1979): 1978 Term, p. 84, sec. 8.537.
	 For cases dealing with whether discrimination in the selection of the grand jury foreman requires dismissal of indictment, see sec. 4.1952.
	 For cases dealing with due process requirement of non-discriminatory selection of grand jury foreman, see sec. 22.7112.

	4.12222  Standing to raise
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4-1, sec. 4.12222.



	4.123  Requirement that only specified persons be present at grand jury proceeding
	 United States v. Mechanik, 106 S. Ct. 938 (1986): 1985 Term, p. 22, sec. 2.1212.

	4.124  Effect of violation of grand jury procedural rules on subsequent conviction
	 Midland Asphalt Corp. v. United States, 109 S. Ct. 1494 (1989): 1988 Term, p. 11-1, sec. 11.1137.
	 United States v. Mechanik, 106 S. Ct. 938 (1986): 1985 Term, p. 22, sec. 2.1212.
	 For cases dealing generally with the effect on subsequent conviction of defects in proceeding leading to commencement of prosecution of defendant, see sec. 4.195.

	4.125  Right to appeal order denying motion to dismiss criminal prosecution because rule requiring grand jury secrecy violated by government
	 Midland Asphalt Corp. v. United States, 109 S. Ct. 1494 (1989): 1988 Term, p. 11-1, sec. 11.1137.

	4.126  Indictment
	 For cases dealing with this subject, see sec. 6.696.


	4.13  Maintaining Secrecy Of Proceedings
	4.131  In general
	 United States v. Williams, 112 S. Ct. 1735 (1992): 1991 Term, p. 4-1, sec. 4.191.
	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 4-1, sec. 4.151.
	 Butterworth v. Smith, 110 S. Ct. 1376 (1990): 1989 Term, p. 4-1, sec. 4.131.
	 State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 10, sec. 2.12.

	4.132  Defendant's access to record
	4.133  Prosecution's access to record
	4.1331  State attorney general's access to federal grand jury proceedings relating to federal anti-trust violations
	 Illinois v. Abbott & Associates, Inc., 103 S. Ct. 1356 (1983): 1982 Term, p. 32, sec. 2.131.

	4.1332  Justice department attorneys' access to federal grand jury proceedings for use in preparing and conducting possible civil suit
	 United States v. John Doe, Inc. I, 107 S. Ct. 1656 (1987): 1986 Term, p. 29, sec. 2.131.
	 United States v. Sells Engineering, Inc., 103 S. Ct. 3133 (1983): 1982 Term, p. 32, sec. 2.132.

	4.1333  Internal Revenue Service access to federal grand jury proceedings for use in audit to determine civil income tax liability
	 United States v. Baggot, 103 S. Ct. 3164 (1983): 1982 Term, p. 32, sec. 2.133.


	4.134  Cannot punish press for publishing confidential information
	 Landmark Communications v. Virginia, 98 S. Ct. 1535 (1978): 1977 Term, p. 91, sec. 12.74.
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	 Butterworth v. Smith, 110 S. Ct. 1376 (1990): 1989 Term, p. 4-1, sec. 4.132.

	4.136  Right to appeal order denying motion to dismiss criminal prosecution because rule requiring grand jury secrecy violated by government
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	 United States v. Williams, 112 S. Ct. 1735 (1992): 1991 Term, p. 4-1, sec. 4.141.
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	4.143  Testimonial privileges
	 United States v. Williams, 112 S. Ct. 1735 (1992): 1991 Term, p. 4-1, sec. 4.151.
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	4.151  Showing necessary to enforce production of evidence
	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 4-1, sec. 4.151.

	4.152  Procedures for production
	4.1521  Subpoena duces tecum
	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 4-1, sec. 4.151.
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 10, sec. 2.16.
	 For cases dealing with use of subpoena duces tecum in administrative investigative proceeding, see sec. 4.411.

	4.1522  Motion and order
	 For cases dealing with fourth amendment limitations on use of court order to secure samples from suspect's person, see sec. 1.9983.
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	 United States v. Williams, 112 S. Ct. 1735 (1992): 1991 Term, p. 4-1, sec. 4.151.
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	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 4-2, sec. 4.18.

	4.19  Other Matters
	4.191  Nature of grand jury proceeding in general
	 United States v. Williams, 112 S. Ct. 1735 (1992): 1991 Term, p. 4-1, sec. 4.191.
	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 4-2, sec. 4.191.
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	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 4-2, sec. 4.191.
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	 For cases dealing with the effect of violation of grand jury procedural rules on subsequent conviction, see sec. 4.124.

	4.1952  Determining whether discrimination in selection of federal grand jury foreperson requires dismissal of indictment
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4.12222.
	 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 Term, p. 41, sec. 2.192.


	4.196  Dismissal of indictment on account of prosecutorial misconduct before grand jury, when prosecutorial errors did not prejudice the defendant
	 Bank of Nova Scotia v. United States, 108 S. Ct. 2369 (1988): 1987 Term, p. 4-1, sec. 4.121.

	4.197  Prosecutor has no duty to disclose exculpatory evidence to grand jury
	 United States v. Williams, 112 S. Ct. 1735 (1992): 1991 Term, p. 4-1, sec. 4.192.

	4.198  Presumption that grand jury acts within legitimate scope of authority
	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 4-2, sec. 4.193.

	4.199  Other matters
	4.1991  Indictment resulting from grand jury proceeding
	 For cases dealing with this subject, see sec. 6.696.




	4.2  John Doe Investigation
	4.21  Constitutionality Of Proceeding
	4.211  In general
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶33.
	 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 N.W.2d 696 (1989): 1988 Term, p. 4-1, sec. 4.212.
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 10, sec. 2.11.

	4.212  When John Doe judge issues complaint after district attorney has refused to issue one
	 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 N.W.2d 696 (1989): 1988 Term, p. 4-1, sec. 4.212.
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 4-2, sec. 4.212.

	4.213  Law enforcement officer's questioning of witness does not constitute violation of due process
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶14-27.


	4.22  Procedures
	4.221  Procedural matters in general
	4.2211  John Doe proceedings involve four-step process
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶14.

	4.2212  Private party may commence John Doe proceeding when district attorney has decided not to prosecute
	 For cases dealing with this subject, see secs. 4.2989 and 4.2999.


	4.222  First step in process: determination whether complainant has alleged facts sufficient to require hearing
	4.2221  In general
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶14.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶10.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶20.
	 State ex rel. Williams v. Fiedler, 2005 WI App 91, 282 Wis. 2d 486, 698 N.W.2d 294, at ¶1-29.

	4.2222  In determining whether allegations require hearing, court may not assess credibility and choose between competing inferences
	 State ex rel. Williams v. Fiedler, 2005 WI App 91, 282 Wis. 2d 486, 698 N.W.2d 294, at ¶2, 16-22.

	4.2223  In determining whether hearing required, may court consider documents (e.g., police reports) not attached to complaint or petition?
	 State ex rel. Williams v. Fiedler, 2005 WI App 91, 282 Wis. 2d 486, 698 N.W.2d 294, at ¶23-28.

	4.2224  In determining whether allegations require hearing, judge has discretion to request additional information to assist citizen complainant
	 State ex rel. Williams v. Fiedler, 2005 WI App 91, 282 Wis. 2d 486, 698 N.W.2d 294, at ¶25.

	4.2225  Judge not required to find probable cause
	 State ex rel. Williams v. Fiedler, 2005 WI App 91, 282 Wis. 2d 486, 698 N.W.2d 294, at ¶20.

	4.2226  Review of denial of complainant's petition, i.e., denial of hearing
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.


	4.223  Second step in process: holding of hearing
	4.2231  Maintaining secrecy at hearing
	 For cases dealing with this subject, see sec. 4.23.

	4.2232  Obtaining witness's presence at hearing
	 For cases dealing with this subject, see sec. 4.222.

	4.2233  Rights of witnesses at hearing
	 For cases dealing with this subject, see sec. 4.24.

	4.2234  Requiring production of evidence other than testimony at hearing
	 For cases dealing with this subject, see sec. 4.25.

	4.2235  Right of judge to exclude witness's attorney
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶6.

	4.2236  Does law enforcement officer's questioning of witness constitutes unauthorized practice of law?
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶1, 14, 32.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶19-23.

	4.2237  Permitting law enforcement officer to be present during hearing
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶24.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶23.

	4.2238  Judge is not required to examine all witnesses complainant produces at hearing
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶2, 18-27.

	4.2239  Judge is not required to subpoena all witness complainant wishes to produce
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶2, 28.


	4.224  Third step in process:  judge must determine whether it appear probable that crime has been committed and who committed it
	4.2241  In general
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶16.

	4.2242  Judge makes probable cause determination by assessing only plausibility of witness's testimony, not credibility or trustworthiness of witness
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶16.


	4.225  Fourth step in process: judge must determine whether to issue criminal complaint
	4.2251  In general
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶17.

	4.2252  Judge has discretion whether or not to issue criminal complaint upon finding of probable cause
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶17.
	 State ex rel. Williams v. Fiedler, 2005 WI App 91, 282 Wis. 2d 486, 698 N.W.2d 294, at ¶29.


	4.226  Obtaining witness's presence at hearing
	4.2261  By use of material witness warrant
	4.22611  Authority to issue material witness warrant
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.
	 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 (1986): 1985 Term, p. 23, sec. 2.1322.
	 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 (Ct. App. 1984): 1983 Term, p. 40, sec. 2.191.

	4.22612  Need for probable cause to believe it is impracticable to secure presence by subpoena
	 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 (1986): 1985 Term, p. 23, sec. 2.1322.


	4.2262  By use of subpoena
	4.22621  John Doe judge has power to subpoena witnesses
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶29-32, 39.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶10.

	4.22622  Private party filing John Doe petition may compel witnesses to appear on his or her behalf by having subpoena issued by clerk of court (court of appeals' holding, rejected by supreme court)
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶1-53.
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶1-16.

	4.22623  Judge's power to subpoena witnesses is exclusive; private party filing John Doe petition may not compel witness to appear on his or her behalf by having subpoena issued by clerk of court
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶1-53.

	4.22624  Is judge required to subpoena every witness that John Doe petitioner requests?
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶28.
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶20.
	 For cases holding that a John Doe judge is not required to subpoenoa all witnesses that the complainant wishes to produce, see sec. 4.2239.


	4.2263  Judge is not required to subpoena all witnesses complainant wishes to produce
	 For cases dealing with this subject, see sec. 4.2239.


	4.227  Use of search warrant
	4.2271  Authority to issue search warrant
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.

	4.2272  Authority to seal warrant
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.


	4.228  Right of district attorney to issue complaint prior to conclusion of John Doe proceeding
	 For cases dealing with this subject, see sec. 4.2996.

	4.229  Other procedural matters
	4.2291  Law enforcement officer's questioning of witness does not constitute violation of due process
	 For cases dealing with this subject, see sec. 4.213.

	4.2292  John Doe judge has power to subpoena witnesses
	 For cases dealing with this subject, see sec. 4.22221.

	4.2293  Jurisdiction to conduct proceeding not dependent on finding of probable cause
	 State ex rel. Williams v. Fiedler, 2005 WI App 91, 282 Wis. 2d 486, 698 N.W.2d 294, at ¶20.
	 In Matter of Wisconsin Family Counseling Services, Inc. v. State, 95 Wis. 2d 670, 291 N.W.2d 631 (Ct. App. 1980): 1979 Term, p. 19, sec. 2.121.



	4.23  Maintaining Secrecy Of Proceeding
	4.231  In general
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶20.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶9.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶60.
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.
	 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 N.W.2d 696 (1989): 1988 Term, p. 4-2, sec. 4.231.
	 In Matter of Wisconsin Family Counseling Services, Inc. v. State, 95 Wis. 2d 670, 291 N.W.2d 631 (Ct. App. 1980): 1979 Term, p. 19, sec. 2.122.

	4.232  Permissible scope of secrecy order
	4.2321  In general
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶61-68.

	4.2322  Cannot prohibit witness from disclosing what he or she knows about incident or subject of inquiry
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶63.


	4.233  Defendant's access to record
	4.2331  Defendant entitled to access to record before trial only
	 State v. Wilson, 170 Wis. 2d 720, 490 N.W.2d 48 (Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.331.


	4.234  Prosecution's access to record
	4.235  Press or public access to record
	4.2351  In general
	 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.711.

	4.2352  Right of public and press access to immunity hearing in John Doe proceeding
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.

	4.2353  Access to search warrant issued as part of proceeding
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, 4.2221.

	4.2354  Press or public access to writ of prohibition filed to challenge conduct of proceeding
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶13.


	4.236  Right to seal search warrant issued as part of proceeding
	4.2361  In general
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.

	4.2362  Must apply balancing test (state's interest versus public right of access)
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.

	4.2363  Decision to seal committed to trial court's discretion
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.

	4.2364  Requires record with fact finding sufficient for appellate court review
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.


	4.237  Permitting law enforcement officer to be present during proceeding
	 For cases dealing with this subject, see sec. 4.2257.

	4.238  Secrecy aspect of proceeding does not infringe upon witness's First Amendment right to free speech
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶9.

	4.239  Other matters
	4.2391  John Doe judge has no authority to require attorney for witness to take oath of secrecy when proceeding already subject to secrecy order
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶1-34.

	4.2392  Sealing appellate record to preserve secrecy of proceeding
	 For cases dealing with this subject, see sec. 4.2932.

	4.2393  Reasons for secrecy of proceeding
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶20.



	4.24  Rights Of Witnesses
	4.241  Counsel
	4.2411  In general
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶51.

	4.2412  Right of judge to exclude witness's attorney
	 For cases dealing with this subject, see sec. 4.2255.

	4.2413  Right of judge to disqualify counsel
	 For cases dealing with this subject, see sec. 4.294.


	4.242  Self-incrimination
	4.243  Target warning
	 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 (1977): 1977 Term, p. 10, sec. 2.13.

	4.244  Need not be apprized of scope of investigation
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶9.


	4.25  Requiring Production Of Evidence Other Than Testimony
	4.251  Required showing of relevancy
	 B.M. v. State, 113 Wis. 2d 183, 335 N.W.2d 420 (Ct. App. 1983): 1982 Term, p. 33, sec. 2.1521.

	4.252  Procedures for production
	4.2521  Subpoena duces tecum
	4.25211  In general
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶1-57.
	 For cases dealing with use of subpoena dues tecum in administrative investigative proceeding, see sec. 4.411.

	4.25212  Requirement that subpoena must be supported by probable cause that material sought will produce evidence of crime
	 Custodian of Records v. State, 2004 WI 149, 227 Wis. 2d 75, 689 N.W.2d 908, at ¶1.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶54.

	4.25213  Showing that must be made in application for subpoena when material sought is meant to establish criminal conduct and may be material in which person has reasonable expectation or privacy
	 Custodian of Records v. State, 2004 WI 149, 227 Wis. 2d 75, 689 N.W.2d 908, at ¶1.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶55.

	4.25214  When subpoena not enforceable because it is overbroad
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶32-56.


	4.2522  Motion and order
	 For cases dealing with fourth amendment limitations on use of court order to secure samples from suspect's person, see sec. 1.9983.

	4.2523  Issuance of search warrant
	 For cases dealing with this subject, see sec. 4.223.


	4.253  Production of particular types of evidence
	4.2531  Handwriting specimens
	4.2532  Voice exemplars
	4.2533  Blood and saliva samples
	4.2534  Hair
	4.2535  Documentary evidence
	4.25351  In general
	 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 1983 Term, p. 13, sec. 1.4217.

	4.25352  Income tax returns
	 B.M. v. State, 113 Wis. 2d 183, 335 N.W.2d 420 (Ct. App. 1983): 1982 Term, p. 33, sec. 2.1521.

	4.25353  Other documentary evidence
	 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 1983 Term, p. 13, sec. 1.4217.


	4.2536  Records of legislators' communications maintained by Legislative Technology Services Bureau
	4.25361  In general
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶1-57.

	4.25362  Records are not protected by privilege created by Wis. Stat. § 13.96, which provides for confidentiality of records
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶11-17.

	4.25363  Protection for records afforded by speech and debate clause of constitution
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶18-23.

	4.25364  Records are not protected by separation of powers doctrine
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶24-26.

	4.25365  Wis. Stat. § 13.96, which provides for confidentiality of records, is not rule of proceeding under Wis. Const., art. IV, sec. 8, that renders question of enforceability of subpoena for records a non-justiciable political question
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶27-31.



	4.254  Fifth amendment limitations on requiring production of evidence
	 For cases dealing with this subject, see secs. 4.242 and 24.6.


	4.26  Grant Of Immunity To Witness
	 For cases dealing generally with the granting of immunity to witnesses, see secs. 12.64 and 24.7.

	4.27  Contempt Arising Out Of Proceeding
	4.271  Procedures
	4.272  Propriety of same judge presiding over contempt proceedings
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 10, sec. 2.15.

	4.273  Other matters
	 For cases dealing generally with contempt of court, see sec. 47.3.


	4.28  Limitations On Use Of Proceeding
	4.281  Not to be used as discovery device for pending prosecution
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶21.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 21, sec. 2.111.

	4.282  Limited to subject matter of complaint upon which proceeding commenced
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 21, sec. 2.111.

	4.283  Can continue with proceeding for legitimate purposes after complaint issued
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.

	4.284  Remedy for exceeding lawful scope
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 21, sec. 2.113.

	4.285  When facts adduced at hearing make clear that person is probably guilty of offense, it is improper to continue hearing
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶24.


	4.29  Other Matters
	4.291  Nature, purpose, and scope of John Doe proceeding in general
	4.2911  In general
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶13, 23.
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶42.
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶18-19.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶7-8.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶22.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶13.
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	4.2912  Judge's broad discretion to determine nature and extent of proceeding
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶52.


	4.292  Powers and authority of judge conducting proceeding
	4.2921  In general
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶22.
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶33-34.
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶23-33.
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶11.

	4.2922  Judge has broad authority in conducting proceeding
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶53-55.

	4.2923  Judge does not enjoy statutory powers of court
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶24.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶54.

	4.2924  Authority to disqualify counsel
	 For cases dealing with this subject, see sec. 4.294.

	4.2925  Judge's powers not limited to those enumerated in statute; judge has inherent authority to exercise powers necessary to fulfill jurisdictional mandate
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶26.

	4.2926  Judge has no authority to require attorney for witness to take oath of secrecy when proceeding already subject to secrecy order
	 For cases dealing with this subject, see sec. 4.2391.

	4.2927  Power and authority to issue subpoena
	 For cases dealing with this subject, see secs. 4.22221, 4.22223, and 4.22224.


	4.293  Appellate and other review of John Doe proceeding
	4.2931  Mode of review
	4.29311  Court of appeals has authority to exercise supervisory jurisdiction over action of judge in proceeding
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶44.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶16.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶21-49.

	4.29312  Appealability of orders issued by John Doe judge
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶23, 41.
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶9.

	4.29313  Use of writ of prohibition
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶15-16.

	4.29314  Use of writ of mandamus
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶9-11.
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶9.


	4.2932  Sealing appellate record to preserve secrecy of proceeding
	4.29321  Authority of court of appeals to seal record
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶59-69.

	4.29322  Procedure to be utilized in sealing record
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶70-73.

	4.29323  Press or public access to writ of prohibition filed to challenge conduct of proceeding
	 For cases dealing with this subject, see sec. 4.2354.


	4.2933  Standard of review
	4.29331  When review of John Doe judge's action sought by use of writ of mandamus
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶9-11.



	4.294  Disqualification of counsel
	4.2941  Right of judge to disqualify counsel in general
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶27-28.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶50-55.

	4.2942  Need for judge to create record relating to disqualification of counsel
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶56-58.

	4.2943  Right of judge to disqualify counsel because of conflict of interest
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶27-28.

	4.2944  Judge may not disqualify attorney for witness because attorney refuses to take oath of secrecy when proceeding already subject to secrecy order
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶1-34.

	4.2945  Disqualification of assistant district attorney who is appearing in John Doe proceeding commenced by private party
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶50.
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶15.


	4.295  Substitution of judge
	4.2951  In general
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶50.
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶15.


	4.296  Use of material witness warrant
	 For cases dealing with this subject, see sec. 4.2221.

	4.297  Other matters
	4.2971  Jurisdiction to conduct proceeding not dependent on finding of probable cause
	4.2972  Effect of running of statute of limitations on crime that is subject of proceeding
	 State ex rel. Hipp v. Murray, 2008 WI 118, 314 Wis. 2d 67, 756 N.W.2d 34, at ¶1-3.
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶49.

	4.2973  Propriety of ex parte communications between court and district attorney when private party initiates proceeding
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶48.

	4.2974  History of John Doe statute
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶27-28.

	4.2975  Judge is to oversee John Doe hearing in such a way as to ensure that proceeding is conducted in orderly and expeditious manner
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶27.


	4.298  Other matters (cont'd)
	4.2981  Communications between judge and complainant or prosecutor
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 10, sec. 2.14.

	4.2982  Remedy for permitting law enforcement officer to question witness, assuming that law enforcement officer was thereby engaging in unauthorized practice of law
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶1-32.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶24-30.

	4.2983  Does law enforcement officer's questioning of witness constitute unauthorized practice of law?
	 For cases dealing with this subject, see sec. 4.2256.

	4.2984  Law enforcement officer's questioning of witness does not constitute violation of due process
	 For cases dealing with this subject, see sec. 4.213.

	4.2985  Judge conducting John Doe proceeding is "judicial tribunal"
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶22.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶16.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶22.

	4.2986  Defendant's standing to challenge errors and defects in proceeding
	4.2987  Use of illegally obtained evidence
	 For cases dealing with this subject, see sec. 1.8222.

	4.2988  Private party filing John Doe petition may compel witnesses to appear on his or her behalf by having subpoenas issued by clerk of court (court of appeals' holding, rejected by supreme court)
	 For cases dealing with this subject, see sec. 4.22222.

	4.2989  Judge's power to subpoena witnesses is exclusive; private party filing John Doe petition may not compel witness to appear on his or her behalf by having subpoena issued by clerk of court
	 For cases dealing with this subject, see sec. 4.22223.


	4.299  Other matters (cont'd)
	4.2991  Propriety of John Doe judge presiding over resultant contempt proceeding
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 10, sec. 2.15.

	4.2992  Right of public and press access to immunity hearing in John Doe proceeding
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.

	4.2993  Right of prosecutor to dismiss charge issued by judge at conclusion of John Doe hearing
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	4.2994  Judge, not court, conducts John Doe proceeding
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	4.2995  Complaint resulting from John Doe proceeding no different than any other criminal complaint
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	4.2996  District attorney's right to issue complaint prior to conclusion of proceeding
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.

	4.2997  Remedy for abuse of John Doe proceeding
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶28-31.
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶25.

	4.2998  Effect of defects in proceeding leading to prosecution of defendant on subsequent conviction
	4.2999  Private party may commence John Doe proceeding when district attorney has decided not to prosecute
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶13.




	4.3  Inquest Into Death
	4.31  Constitutionality Of Proceeding
	4.32  Procedures
	4.33  Rights Of Witnesses
	4.34  Requiring Production Of Evidence
	4.35  Grant Of Immunity To Witness
	 For cases dealing generally with the granting of immunity to witness, see secs. 12.64 and 24.7.

	4.36  Contempt Arising Out Of Proceeding
	 For cases dealing generally with contempt of court, see sec. 47.3.

	4.37  Limitations On Use Of Proceeding
	4.38  Other Matters

	4.4  Other Investigative Proceedings
	4.41  Administrative Investigations
	4.411  Use and enforcement of subpoena duces tecum
	 Donovan v. Lone Steer, Inc., 104 S. Ct. 769 (1984): 1983 Term, p. 13, sec. 1.4217.
	 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. App. 1980): 1980 Term, p. 155, sec. 13.91.

	4.412  Other matters

	4.42  IRS Investigative Proceeding
	4.421  Propriety, in proceeding to enforce IRS subpoena for documents, of placing restrictions upon IRS dissemination of documents
	 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 Term, p. 17-1, sec. 17.2211.


	4.43  Other Proceedings


	Chapter 5  Other Investigative Matters
	5.1  Wiretapping And Other Mechanically Or Electronically Assisted Surveillance
	5.11  Interception Of Oral Or Wire Communications
	5.111  Constitutional limitations on eavesdropping
	5.1111  In general
	 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 (1996): 1995 Term, p. 5-1, sec. 5.1112.
	 State v. Smith, 149 Wis. 2d 89, 438 N.W.2d 571 (1989): 1988 Term, p. 5-1, sec. 5.1122.
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶18.

	5.1112  Interception with one party's consent
	 State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 7, sec. 1.71.
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶18.

	5.1113  Illegal disclosure of lawfully intercepted communications does not violate fourth amendment
	 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 (1996): 1995 Term, p. 5-1, sec. 5.1112.

	5.1114  First Amendment protects person who discloses communication that was unlawfully obtained by another person, but which person lawfully obtained from that other person, and which deals with matter of public interest
	 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 Term USSC-21.
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶55-56.

	5.1115  Communications of prison and jail inmates
	5.11151  Telephone conversations
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶12.

	5.11152  Conversations in interview rooms
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶12.



	5.112  Statutory limitations on eavesdropping imposed by Wisconsin Electronic Surveillance Control Law (WESCL)
	5.1121  Statutory requirements relating to authorization to intercept oral or wire communication
	5.11211  In general
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶24.
	 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. App. 1997): 1996 Term, p. 5-1, sec. 5.1123.

	5.11212  Minimization requirement
	 Scott v. United States, 98 S. Ct. 1717 (1978): 1977 Term, p. 7, sec. 1.72.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶18.

	5.11213  Court may authorize interception only for offenses enumerated in Wis. Stat. § 968.28
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶12-33.

	5.11214  Suppression of contents of communication for violation of statutory requirements
	 For cases dealing with this subject, see sec. 5.1133.


	5.1122  What constitutes "wire," "electronic," or "oral" communication subject to Wisconsin Electronic Surveillance Control Law
	5.11221  "Wire" communication
	 State v. Smith, 149 Wis. 2d 89, 438 N.W.2d 571 (1989): 1988 Term, p. 5-1, sec. 5.1122.
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶8.

	5.11222  "Electronic" communication: in general
	5.11223  "Electronic" communication:  does not include any communication from tracking device
	 For cases dealing with this subject, see sec. 5.1127.

	5.11224  "Oral" communication
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶1-41.
	 State v. Smith, 149 Wis. 2d 89, 438 N.W.2d 571 (1989): 1988 Term, p. 5-1, sec. 5.1122.
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶8.


	5.1123  Applicability of state wiretap law to cordless telephone transmissions
	 State v. Smith, 149 Wis. 2d 89, 438 N.W.2d 571 (1989): 1988 Term, p. 5-1, sec. 5.1122.
	 State v. Smith, 142 Wis. 2d 562, 419 N.W.2d 259 (Ct. App. 1987): 1987 Term, p. 5-1, sec. 5.1111.

	5.1124  Admissibility of communication intercepted with one party's consent under former provision
	5.11241  Communication is not admissible
	 State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 7, sec. 1.71.
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶7.


	5.1125  Admissibility of communication intercepted with one party's consent under present provision
	5.11251  Communication is generally admissible in felony prosecution
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶31-37.
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶7.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶13-17.
	 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 (Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621.

	5.11252  Communication not admissible if intercepted by person not acting under color of law for purpose of committing criminal or tortious act or any other injurious act
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶31-37.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶13-17.

	5.11253  Prison or jail inmate has given implied consent to monitoring and recording of telephone calls when he or she is on notice that telephone call is subject to monitoring and recording and nonetheless proceeds with call
	 State v. Christensen, 2007 WI App 170, 304 Wis. 2d 147, 737 N.W.2d 38, at ¶1-19.
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶1-16.

	5.11254  Fact that all calls from particular prison or jail are recorded does not preclude admission of inmate’s recorded conversation with non-attorney, made with implied consent to recording, on ground that system records conversations with attorneys in violation of Wis. Stat. § 968.30(10)
	 State v. Christensen, 2007 WI App 170, 304 Wis. 2d 147, 737 N.W.2d 38, at ¶1-19.

	5.11255  Meaning of "person acting under color of law" in one-party-consent provision:  in general
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶1-24.

	5.11256  Meaning of "person acting under color of law" in one-party-consent provision:  includes law enforcement officer, whether or not officer is acting in concert with cooperating private citizen
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶1-24.


	5.1126  Law enforcement exception to statutory limitations
	5.11261  Does this exception apply to monitoring and recording of telephone calls of jail and prison inmates?
	 State v. Christensen, 2007 WI App 170, 304 Wis. 2d 147, 737 N.W.2d 38, at ¶18.
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶7.


	5.1127  Tracking device exception to statutory limitations
	5.11271  In general
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶26-28.

	5.11272  Exception includes GPS tracking device
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶23-30.


	5.1128  Provision sanctioning admission of one-party consent recordings if defendant accused of drug offense
	5.11281  In general
	 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. App. 1997): 1996 Term, p. 5-1, sec. 5.1123.

	5.11282  One-party consent recordings legitimately obtained under this provision may be used to prove other criminal offenses inadvertently captured with recording devices
	 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. App. 1997): 1996 Term, p. 5-1, sec. 5.1123.


	5.1129  Other matters
	5.11291  Requirement, under federal wiretapping statute, that recording of eavesdropping be sealed
	 United States v. Ojeda Rios, 110 S. Ct. 1845 (1990): 1989 Term, p. 5-1, sec. 5.1111.

	5.11292  First Amendment protects person who discloses communication that was unlawfully obtained by another person, but which person lawfully obtained from that other person, and which deals with matter of public interest
	 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 Term USSC-21.
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶55-56.



	5.113  Statutory limitations on eavesdropping (cont'd)
	5.1131  Prohibition on interception of any communication between attorney and client
	 For cases dealing with this subject, see sec. 5.11254.
	5.11311  In general
	 State v. Christensen, 2007 WI App 170, 304 Wis. 2d 147, 737 N.W.2d 38, at ¶1-19.

	5.11312  Fact that all calls from particular prison or jail are recorded does not preclude admission of inmate’s recorded conversation with non-attorney, made with implied consent to recording, on ground that system records conversations with attorneys in violation of this probibition
	5.11313  Remedies for violation of this prohibition
	 State v. Christensen, 2007 WI App 170, 304 Wis. 2d 147, 737 N.W.2d 38, at ¶17.


	5.1132  Are e-mails and instant messages covered by WESCL?
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶5.

	5.1133  Interpreting provision of WESCL
	 For cases dealing with this subject, see sec. 5.1149.


	5.114  Other matters
	5.1141  Use of legally intercepted communications in criminal complaint
	5.11411  Validity of use in general
	 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 (1996): 1995 Term, p. 5-1, sec. 5.1131.
	 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 (Ct. App. 1995): 1994 Term, p. 5-1, sec. 5.1131.

	5.11412  Need to submit complaint containing intercepted communications to court under seal
	 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 (1996): 1995 Term, p. 5-1, sec. 5.1131.
	 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 (Ct. App. 1995): 1994 Term, p. 5-1, sec. 5.1131.

	5.11413  Effect of failure to submit complaint to court under seal
	 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 (1996): 1995 Term, p. 5-1, sec. 5.1131.


	5.1142  Use of legally intercepted communications in criminal briefs and memoranda
	 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 (Ct. App. 1995): 1994 Term, p. 5-2, sec. 5.1133.

	5.1143  Suppression of evidence derived from violation of statutory limitations
	5.11431  In general
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶34-60.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 5-1, sec. 5.1122.
	 State v. Smith, 142 Wis. 2d 562, 419 N.W.2d 259 (Ct. App. 1987): 1987 Term, p. 5-1, sec. 5.1111.

	5.11432  Opening door to admission of illegally recorded oral communications
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 5-1, sec. 5.1122.

	5.11433  Use of illegally taped oral communication as "defensive impeachment evidence"
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 5-1, sec. 5.1122.

	5.11434  For violation of requirement that interception may be authorized only for offenses enumerated in Wis. Stat. § 968.28
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶34-60.

	5.11435  When affidavit providing probable cause for authorization of interception contains deliberately or recklessly false statement
	 For cases dealing with this subject, see sec. 5.1148.


	5.1144  Even though statutory requirements violated, party to communication may still testify regarding its contents
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶37.
	 State v. Maloney, 161 Wis. 2d 127, 467 N.W.2d 215 (Ct. App. 1991): 1990 Term, p. 5-1, sec. 5.1122.

	5.1145  Remedy for violations of statutory requirements
	 State v. Maloney, 161 Wis. 2d 127, 467 N.W.2d 215 (Ct. App. 1991): 1990 Term, p. 5-1, sec. 5.1122.

	5.1146  Constraints on admission of tape recordings imposed by rules of evidence
	 For cases dealing with this subject, see sec. 20.53.

	5.1147  Rule prohibiting inmates from having recording devices does not render tape recording made by inmate working undercover inadmissible
	 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 (Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621.

	5.1148  Appellate review of ruling relating to interception of oral and wire communications
	5.11481  Standard of review
	 State v. Christensen, 2007 WI App 170, 304 Wis. 2d 147, 737 N.W.2d 38, at ¶9.
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶6.


	5.1149  Interpreting provisions of Wisconsin Electronic Surveillance Control Law (WESCL)
	5.11491  In interpreting WESCL, court looks to federal courts' interpretation of Title III of the Omnibus Control and Safe Streets Act of 1968
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶15-17.
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶14.
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶14.
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶10.

	5.11492  In interpreting WESCL, court looks to legislative history of Title III of the Omnibus Control and Safe Streets Act of 1968
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶15-17.
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶14.



	5.115  Other matters (cont'd)
	5.1151  Effect of failure to follow administrative regulations governing otherwise constitutional interception
	 United States v. Caceres, 99 S. Ct. 1465 (1979): 1978 Term, p. 11, sec. 1.71.

	5.1152  Covert entry to install intercepting device
	 For cases dealing with this subject, see sec. 5.153.

	5.1153  Court's power to order technical assistance
	 For cases dealing with this subject, see sec. 5.152.

	5.1154  Suppression of evidence derived from violation of statutory limitations
	 For cases dealing with this subject, see sec. 5.1133.

	5.1155  Admission of illegally recorded oral communications found to be harmless error
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 5-1, sec. 5.1122.

	5.1156  Criminal prohibition on interception and disclosure of wire, electronic or oral communications
	 For cases dealing with this subject, see sec. 38.89.

	5.1157  Distinction between lawfulness of interception and compliance with WESCL needed to render interception admissible in court
	 State v. Riley, 2005 WI App 203, 287 Wis. 2d 244, 704 N.W.2d 635, at ¶16.

	5.1158  Use of Franks test to determine whether deliberately or recklessly false statements in application for authorization of interception of communication requires suppression of contents of intercepted communication
	5.11581  Applicability of Franks
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶58.

	5.11582  Under Franks, suppression not required if, putting false statements aside, there remains probable cause for authorization
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶57-58.




	5.12  Tracking Devices
	5.121  In general
	 United States v. Karo, 104 S. Ct. 3296 (1984): 1983 Term, p. 28, sec. 1.75.
	 United States v. Knotts, 103 S. Ct. 1081 (1983): 1982 Term, p. 26, sec. 1.75.
	 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 (Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246.

	5.122  Installation and use of "beeper" (i.e., radio transmitter emitting periodic signals that permit tracking with radio receiver)
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶9-10.

	5.123  Installation and use of GPS (i.e., device that periodically receives and stores location information from satellite, which, upon retrieval of device, will reveal detailed history, including time information, of device's location and, hence, of location of vehicle or other thing to which it was attached)
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶6-22.

	5.124  Movements that may, or may not, consistent with constitutional protections against unreasonable searches and seizures, be tracked without court authorization
	5.1241  Public movements, including into and out of private places
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶6-19.

	5.1242  Movement in private places
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶10, 16-19.


	5.125  Entry onto private property (e.g., driveway) to install device
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶12-15.

	5.126  Effect of impermissible tracking of private movements on information secured regarding public movements
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶18.

	5.127  Tracking device exception to requirements of Wisconsin Electronic Surveillance Law
	 For cases dealing with this subject, see sec. 5.1127.


	5.13  Pen Register
	 Kyllo v. United States, 121 S. Ct. 2038 (2001), 2000 Term USSC-22.
	 California v. Greenwood, 108 S. Ct. 1625 (1988): 1987 Term, p. 1-5, sec. 1.158.
	 Smith v. Maryland, 99 S. Ct. 2577 (1979): 1978 Term, p. 1, sec. 1.112.
	 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 (Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246.

	5.14  Devices To Enhance Optical Observations
	 For cases dealing with this subject, see sec. 1.233.

	5.15  Other Matters
	5.151  Revelation of communication by party to it
	 For cases dealing with this subject, see sec. 1.2921.

	5.152  Court's power to order technical assistance
	 United States v. New York Telephone Co., 98 S. Ct. 364 (1977): 1977 Term, p. 8, sec. 1.73.

	5.153  Covert entry to conduct surveillance
	 Dalia v. United States, 99 S. Ct. 1682 (1979): 1978 Term, p. 11, sec. 1.72.

	5.154  Use of infrared sensing device to detect heat
	 For cases dealing with this subject, see sec. 1.2495.



	5.2  Entrapment
	5.21  Nature And Elements Of Entrapment
	5.211  In general
	 Jacobson v. United States, 112 S. Ct. 1535 (1992): 1991 Term, p. 5-1, sec. 5.2122 and 5-2, sec. 5.26.
	 Mathews v. United States, 108 S. Ct. 883 (1988): 1987 Term, p. 40-2, sec. 40.41.
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 195, sec. 12.942.
	 State v. Schuman, 226 Wis. 2d 398, 595 N.W.2d 86 (Ct. App. 1999): 1998 Term, p. 5-1, sec. 5.241.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21.
	 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852.
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 22-4, sec. 22.851.
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231.
	 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 502 (Ct. App. 1983): 1983 Term, p. 240, sec. 12.941.

	5.212  Predisposition
	5.2121  In general
	 Jacobson v. United States, 112 S. Ct. 1535 (1992): 1991 Term, p. 5-1, sec. 5.2122.
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24.

	5.2122  Predisposition must exist before government contact
	 Jacobson v. United States, 112 S. Ct. 1535 (1992): 1991 Term, p. 5-1, sec. 5.2122.



	5.22  Burden Of Production And Proof
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 195, sec. 12.942.
	 State v. Schuman, 226 Wis. 2d 398, 595 N.W.2d 86 (Ct. App. 1999): 1998 Term, p. 5-1, sec. 5.241.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21.
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24.
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231.
	 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.941.
	 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 502 (Ct. App. 1983): 1983 Term, p. 240, sec. 12.941.

	5.23  Admission Of Evidence
	5.231  Evidence that subsequent to criminal conduct with respect to which defendant contends he was entrapped, defendant refused to engage in other instances of such conduct
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231.


	5.24  When Evidence Sufficient To Require Instruction On Entrapment
	5.241  In general
	 Mathews v. United States, 108 S. Ct. 883 (1988): 1987 Term, p. 40-2, sec. 40.422.
	 State v. Schuman, 226 Wis. 2d 398, 595 N.W.2d 86 (Ct. App. 1999): 1998 Term, p. 5-1, sec. 5.241.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21.
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24.

	5.242  Defendant's denial of one or more elements of crime does not warrant denial of instruction
	 Mathews v. United States, 108 S. Ct. 883 (1988): 1987 Term, p. 40-2, sec. 40.422.


	5.25  Instructing On Entrapment
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 195, sec. 12.942.

	5.26  Sufficiency Of Evidence To Establish Or Negate Entrapment
	 Jacobson v. United States, 112 S. Ct. 1535 (1992): 1991 Term, p. 5-2, sec. 5.26.
	 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 502 (Ct. App. 1983): 1983 Term, p. 240, sec. 12.941.

	5.27  Other Matters
	5.271  Public policy behind recognition of this defense
	 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 (1982): 1981 Term, p. 187, sec. 12.94.

	5.272  Defendant may deny elements of crime, yet raise defense of entrapment
	 Mathews v. United States, 108 S. Ct. 883 (1988): 1987 Term, p. 40-2, sec. 40.422.

	5.273  Difference between defense of entrapment and defense of outrageous governmental conduct
	 For cases dealing with this subject, see sec. 5.314.

	5.274  When defendant claims, or trial court finds, entrapment, jury may not be instructed on, and trial court acting as fact finder cannot convict of, lesser-included offense
	 State v. Jansen, 198 Wis. 2d 765, 543 N.W.2d 552 (Ct. App. 1995): 1995 Term, p. 5-5, sec. 5.271.

	5.275  Interpretation of entrapment defense is matter of law
	 State v. Jansen, 198 Wis. 2d 765, 543 N.W.2d 552 (Ct. App. 1995): 1995 Term, p. 5-5, sec. 5.271.



	5.3  Other Investigative Matters
	5.31  Outrageous Governmental Conduct In Procuring Defendant's Commission Of Crime
	5.311  General principles
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 2-12, sec. 2.521.
	 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 22-4, sec. 22.851.

	5.312  Defense of outrageous governmental conduct requires that government be enmeshed in criminal activity
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.

	5.313  Defense of outrageous governmental conduct requires that specific constitutional right has been violated
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.

	5.314  Difference between defense of entrapment and defense of outrageous governmental conduct
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.

	5.315  Particular situations
	5.3151  State's denial of methadone to heroin addict causing him to use heroin
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.


	5.316  Related matters
	5.3161  Outrageous governmental conduct in securing confession
	 For cases dealing with this subject, see sec. 2.534.

	5.3162  Outrageous governmental conduct in prosecuting case
	 For cases dealing with this subject, see sec. 22.883.






	PART II  CRIMINAL PROCEDURE
	Chapter 6  Pretrial Procedure
	6.1  Criminal Complaint
	6.11  Procedure For Issuance
	6.111  In general
	 State v. Woehrer, 83 Wis. 2d 696, 266 N.W.2d 366 (1978): 1977 Term, p. 12, sec. 2.31.

	6.112  Filing of complaint with judge's permission when district attorney refuses to issue it
	6.1121  Attributes of hearing on request for permission to file complaint
	6.11211  Hearing is presumptively open to public
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.
	 State ex rel. Newspapers, Inc. v. Circuit Court, 124 Wis. 2d 499, 370 N.W.2d 209 (1985): 1984 Term, p. 40, sec. 2.3111.

	6.11212  Hearing is ex parte proceeding
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶5, 19.


	6.1122  Constitutionality of statute permitting such filing
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶27-35.
	 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 N.W.2d 696 (1989): 1988 Term, p. 4-1, sec. 4.212.
	 State ex rel. Unnamed Petitioners v. Connors, 136 Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 31, sec. 2.3111.
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 6-1, sec. 6.1111.

	6.1123  Review of judge's decision on whether to permit filing of complaint
	6.11231  Appealability of judge's refusal to permit filing of complaint
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶21.
	 Gavcus v. Maroney, 127 Wis. 2d 69, 377 N.W.2d 201 (Ct. App. 1985): 1985 Term, p. 25, sec. 2.3111.

	6.11232  Motion for reconsideration of decision by person charged is not permitted
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶5, 18-21.

	6.11233  Use of supervisory writ to obtain review of decision to permit filing of complaint
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶5, 16, 21, 22-26.

	6.11234  Use of motion to dismiss in circuit court after complaint filed
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶25.


	6.1124  Statute permitting filing with judge's permission covers only criminal complaints, not uniform traffic citations
	 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. App. 1983): 1983 Term, p. 42, sec. 2.311.

	6.1125  Power to permit filing of complaint does not grant judge authority to order district attorney to file a different or additional charge than the charge or charges already brought
	 State ex rel. Unnamed Petitioner v. Circuit Court, 157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 1990 Term, p. 12-3, sec. 12.432.

	6.1126  Right of prosecutor to dismiss charges issued by judge at conclusion of John Doe hearing
	 For cases dealing with this subject, see sec. 12.442.

	6.1127  Determining whether prosecutor has "refused" to issue complaint
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶1-57.

	6.1128  Judge has discretion whether or not to issue complaint
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶6, 36.


	6.113  Need for complaint to be sworn
	6.1131  Statute requires complaint to be sworn
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1121.

	6.1132  Sworn complaint not required by constitution
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7232.


	6.114  Need to submit portions of complaint containing intercepted communications to court at time of filing to permit court to seal them
	 For cases dealing with this subject, see sec. 5.11312.

	6.115  Prosecutor may issue complaint prior to completion of John Doe proceeding investigating charges made in complaint
	 For cases dealing with this subject, see sec. 4.2996.

	6.116  Need to submit complaint containing intercepted communications to court under seal
	 For cases dealing with this subject, see sec. 5.11312.

	6.117  Prosecutorial discretion in deciding to charge or selecting charge
	 For cases dealing with this subject, see secs. 12.42 and 12.43.

	6.118  Attaching documents (e.g., police reports) to complaint to provide probable cause or to meet other requirements for valid and sufficient complaint
	 For cases dealing with this subject, see sec. 6.1985.

	6.119  Other matters
	6.1191  Identification of person charged
	6.11911  In general
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶8-18.

	6.11912  Identifying person being charged solely by his DNA profile is sufficient: in general
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶29-34.
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶8-18.

	6.11913  Identifying person being charged solely by his DNA profile is sufficient:  fact that complaint uses RFLP-DNA analysis and defendant ultimately identified using PCR-DNA analysis makes no difference
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶29-34.

	6.11914  Person's name does not need to appear in complaint
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶13.


	6.1192  Defendant has no due process right to notice that state is issuing complaint
	 For cases dealing with this subject, see sec. 22.346.



	6.12  Place And Time Limitations On Issuance
	6.121  Venue of complaint
	 For cases dealing with this subject, see sec. 12.2.

	6.122  Statute of limitations
	 For cases dealing with this subject, see sec. 12.3.


	6.13  Sufficiency Of Complaint To Establish Probable Cause
	6.131  Showing of probable cause required
	6.1311  In general
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶12.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 6-1, sec. 6.131.
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 32, sec. 2.331.
	 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 (1983): 1982 Term, p. 35, sec. 2.3321.
	 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 (1980): 1979 Term, p. 20, sec. 2.311.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶95.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶15.
	 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶9-10.
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.
	 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321.
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.622.
	 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 (Ct. App. 1989): 1989 Term, p. 6-1, sec. 6.1321.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 6-1, sec. 6.131.
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 6-1, sec. 6.1321.
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 6-2, sec. 6.1321.
	 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 (Ct. App. 1983): 1982 Term, p. 35, sec. 2.3321.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 36, sec. 2.3321.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 36, sec. 2.3321.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 For cases dealing with the effect of the failure to establish probable cause in the complaint, see sec. 6.1952.

	6.1312  Determining whether substantive due process gives defendant right to be free from prosecution without probable cause
	 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 Term, p. 22-3, sec. 22.341.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231.

	6.1313  Showing may be made by documents attached to complaint
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.


	6.132  Test for determining sufficiency
	6.1321  In general
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶12.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 32, sec. 2.331.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 35, sec. 2.3321.
	 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 (1983): 1982 Term, p. 35, sec. 2.3321.
	 State v. Townsend, 107 Wis. 2d 24, 318 N.W.2d 361 (1982): 1981 Term, p. 22, sec. 2.332.
	 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 (1980): 1979 Term, p. 20, sec. 2.312.
	 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 280 N.W.2d 751 (1979): 1978 Term, p. 14, sec. 2.311.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 13, sec. 2.331.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶14.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶95.
	 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶9-10.
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.
	 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-1, sec. 6.1321.
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121.
	 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 (Ct. App. 1989): 1989 Term, p. 6-1, sec. 6.1321.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 6-1, sec. 6.131.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 6-1, sec. 6.131.
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 6-1, sec. 6.1321.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 6-1, sec. 6.1321.
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 6-2, sec. 6.1321.
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 41, sec. 2.332.
	 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 (Ct. App. 1983): 1982 Term, p. 35, sec. 2.3321.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 36, sec. 2.3321.
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 36, sec. 2.3321.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 36, sec. 2.3321.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 36, sec. 2.3321.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 22, sec. 2.332.

	6.1322  Need not recite facts justifying underlying search giving rise to criminal charge
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 36, sec. 2.3322.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3322.

	6.1323  If equally reasonable, competing inferences may be drawn, one of which establishes probable cause, complaint is sufficient
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶14.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶15.
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.


	6.133  Scope of inquiry into sufficiency
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 20, sec. 2.314.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.

	6.134  Challenge to truthfulness or completeness of complainant's statements
	6.1341  In general
	 State v. Mann, 123 Wis. 2d 375, 367 N.W.2d 209 (1985): 1984 Term, p. 41, sec. 2.3342.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 20, sec. 2.314.
	 State v. Manuel, 213 Wis. 2d 308, 570 N.W.2d 601 (Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1341.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.334.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 22, sec. 2.334.
	 For cases dealing with challenges to the truthfulness or completeness of affidavit or testimony supporting the issuance of a search or an arrest warrant, see secs. 1.4125 and 1.4225.

	6.1342  Effect of material omissions
	 State v. Mann, 123 Wis. 2d 375, 367 N.W.2d 209 (1985): 1984 Term, p. 41, sec. 2.3342.
	 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. App. 1984): 1984 Term, p. 43, sec. 2.3342.

	6.1343  Challenge to truthfulness or completeness of statements appropriate whether complaint used as basis for issuance of arrest warrant or as basis for initiation of prosecution
	 State v. Manuel, 213 Wis. 2d 308, 570 N.W.2d 601 (Ct. App. 1997): 1997 Term, p. 6-1, sec. 6.1341.


	6.135  When based on information supplied by third parties (i.e., hearsay)
	6.1351  Showing of reliability required
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 20, sec. 2.3151.
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.
	 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 6-2, sec. 6.1331.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3351.
	 For cases dealing with the requirement of a showing of reliability of information used to supply probable cause for a search or an arrest, see sec. 1.33.

	6.1352  Establishing reliability of particular informants
	6.13521  In general
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 20, sec. 2.3151.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3352.
	 For cases dealing with establishing the reliability of particular informants providing information used to supply probable cause for a search or an arrest, see sec. 1.334.

	6.13522  Police officer acting in official capacity
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.



	6.136  Propriety of considering unconstitutionally obtained evidence in determining sufficiency of complaint to establish probable cause
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 23, sec. 2.336.
	 For cases dealing with the exclusion of unconstitutionally obtained evidence in determining whether probable cause for an arrest or a search exists, see secs. 1.316 and 1.326.

	6.137  Negating statutory exceptions to liability for offense
	6.138  Comparison of probable cause showing necessary for complaint with probable cause in other contexts
	 For cases dealing with the sufficiency of the showing of probable cause with respect to a particular offense, see that offense in chapters 32 to 39.
	6.1381  Probable cause required to support issuance of complaint is less than that needed to bind defendant over for trial
	 For cases dealing with this subject, see sec. 6.4422.


	6.139  Other matters relating to showing of probable cause
	6.1391  Need not recite facts justifying underlying search giving rise to criminal charge
	 For cases dealing with this subject, see sec. 6.1995.

	6.1392  Effect of failure to allege probable cause in complaint
	 For cases dealing with this subject, see sec. 6.1952.

	6.1393  Complaint may be based upon circumstantial evidence
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.

	6.1394  Attaching documents (e.g., police reports) to complaint to provide probable cause
	 For cases dealing with this subject, see sec. 6.1985.

	6.1395  Appellate review of sufficiency of complaint to establish probable cause
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶20.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶14.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶9.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶15.

	6.1396  Sufficiency of complaint to show "who" is being charged
	6.13961  In general
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶8-18.

	6.13962  Identifying person being charged solely by his DNA profile is sufficient: in general
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶29-34.
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶8-18.

	6.13963  Identifying person being charged solely by his DNA profile is sufficient:  fact that complaint uses RFLP-DNA analysis and defendant ultimately identified using PCR-DNA analysis makes no difference
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶29-34.

	6.13964  There is no absolute requirement that person's name appear in complaint
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶13.




	6.14  Sufficiency Of Complaint To Charge Offense And To Inform Accused Of Nature Of Accusation
	6.141  In general
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 21, sec. 2.321.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 6-1, sec. 6.141.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 35, sec. 2.3321.
	 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 98 (1982): 1981 Term, p. 182, sec. 12.7812.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 21, sec. 2.321.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 30-3, sec. 30.911.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 6-3, sec. 6.143.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 36, sec. 2.3321.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 23, sec. 2.341.
	 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 (Ct. App. 1980): 1980 Term, p. 23, sec. 2.34.
	 For cases dealing with the constitutional right to be informed of the nature and cause of the accusation, see sec. 30.91.

	6.142  Alleging time of offense
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 6-2, sec. 6.143.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 21, sec. 2.322.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶17, 27-37.
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.
	 State v. R.A.R., 148 Wis. 2d 408, 435 N.W.2d 315 (Ct. App. 1988): 1988 Term, p. 6-1, sec. 6.142.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 6-3, sec. 6.143.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 23, sec. 2.342.
	 For cases dealing with the sufficiency of the allegation in the information as to the time of the offense, see sec. 6.5421.
	 For cases dealing with instructing the jury on the time of the offense, see sec. 8.5394.

	6.143  Alleging place of offense
	6.1431  In general
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 For cases dealing with the sufficiency of the allegation in the information as to the location of the offense, see sec. 6.5422.

	6.1432  Crime involving failure to act is committed at place where act is required to be performed
	 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 (Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312.


	6.144  Alleging elements of offense
	6.1441  In general
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 For cases dealing with sufficiency of an information to allege the elements of the offense, see sec. 6.5431.

	6.1442  Incorporation of elements through citation to statute
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 33-4, sec. 33.2221.
	 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 (Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 204, sec. 12.7922.
	 For cases dealing with the incorporation of elements through citation in the information to the statute creating the charged offense, see sec. 6.5432.

	6.1443  When word used to charge offense renders complaint too vague to give required notice of charge
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411.

	6.1444  Penalty enhancer is not necessarily element of offense
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 For cases dealing generally with the effect of a penalty enhancer on the substantive offense, i.e., whether penalty enhancer becomes element of offense that must be proved at trial beyond a reasonable doubt, see sec. 31.611.

	6.1445  Effect of failure to allege elements of offense
	 For cases dealing with this subject, see sec. 12.1254.


	6.145  Negating statutory exceptions to liability for offense
	 State v. Townsend, 107 Wis. 2d 24, 318 N.W.2d 361 (1982): 1981 Term, p. 167, sec. 12.613.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 160, sec. 12.521.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 161, sec. 12.521.

	6.146  Effect of reference to wrong or nonexistent statutory subsection
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 6-1, sec. 6.141.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 43, sec. 2.342.
	 For cases dealing with the effect of reference in the information to a wrong or nonexistent statutory subsection, see sec. 6.544.

	6.147  Sufficiency to charge particular offense
	 For cases dealing with the sufficiency of the complaint to charge a particular offense, see that offense in chapters 32 to 39.

	6.148  When complaint charges defendant with multiple counts based on multiple acts violating same criminal statute, it should tie specific act to each count charged
	 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 767 N.W.2d 585, at ¶10.

	6.149  Other matters
	6.1491  Remedy when charging document mischaracterizes degree of offense,  e.g., when it designates crime charged as felony when it is actually misdemeanor
	 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 772 N.W.2d 674, at ¶1.



	6.15  Joinder Of Defendants In Same Complaint
	6.151  In general
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 6-1, sec. 6.151.
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 14, sec. 2.32.
	 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 (1978): 1977 Term, p. 12, sec. 2.32.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, sec. 6.9414.
	 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 (Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121.

	6.152  Severance of defendants
	 For cases dealing with this subject, see sec. 6.93.

	6.153  Consolidation of charges against different defendants
	 For cases dealing with this subject, see sec. 6.921.

	6.154  Improper joinder can be harmless error
	 United States v. Lane, 106 S. Ct. 725 (1986): 1985 Term, p. 26, sec. 2.351.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.


	6.16  Joinder Of Offenses In Same Complaint
	6.161  In general
	 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 (1993): 1992 Term, p. 6-1, sec. 6.161.
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 35, sec. 3.32.
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 35, sec. 3.32.
	 Francis v. State, 86 Wis. 2d 554, 273 N.W.2d 310 (1979): 1978 Term, p. 14, sec. 2.33.
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶12-22.
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 6-2, sec. 6.161.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 44, sec. 2.361.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 24, sec. 2.36.

	6.162  Severance of offenses
	 For cases dealing with this subject, see sec. 6.94.

	6.163  Consolidation of charges against single defendant
	 For cases dealing with this subject, see sec. 6.922.

	6.164  Harmless error
	6.1641  Improper joinder can be harmless error
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 6-2, sec. 6.163.
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 45, sec. 2.362.
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶21.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 6-3, sec. 6.163.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 44, sec. 2.361.

	6.1642  Test for harmless error
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶21.

	6.1643  Determining whether improper joinder is or is not harmless error under particular circumstances
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶22.


	6.165  Joinder of civil forfeiture counts with criminal counts
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 6-2, sec. 6.163.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 6-3, sec. 6.163.

	6.166  Waiver of claim of prejudicial joinder
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 6-29, sec. 6.9421.
	 For cases dealing with waiver of the right to severance of offenses, see sec. 6.943.

	6.167  "Retroactive misjoinder": effect of reversal on appeal on one count on remaining counts
	 For cases dealing with this subject, see sec. 11.9241.

	6.168  Federal decisions on joinder persuasive
	 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 111 (Ct. App. 1996): 1996 Term, p. 6-1, sec. 6.165.

	6.169  Appellate review of question of joinder
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.


	6.17  Multiplicity And Duplicity In Complaint
	6.171  Multiplicity (charging single offense in more than one count): general principles
	6.1711  Two-part test for determining multiplicity
	6.17111  In general
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶16.
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶34-46.
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶52, 59.
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37.
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶14-19.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 329 (1998): 1997 Term, p. 35-10, sec. 35.4221.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3223.
	 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 (1992): 1992 Term, p. 33-10, sec. 33.7111.
	 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 (1992): 1991 Term, p. 29-1, sec. 29.21.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 33-3, sec. 33.2151.
	 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 (1985): 1985 Term, p. 183, sec. 12.531.
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 196, sec. 12.611.
	 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 98 (1982): 1981 Term, p. 182, sec. 12.7812.
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 136, sec. 12.5151.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 144, sec. 11.271.
	 State v. Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 (1980): 1979 Term, p. 145, sec. 11.313.
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶5.
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶6-8, 15.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶36.
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶8, 13.
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶15-18.
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶7.
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶7-10.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶43-44, 52.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶28-29.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶5.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-16.
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶7.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶32-45.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶30.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶6-8.
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶4-11.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25. sec. 31.793.
	 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 (Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.
	 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 38.6231.
	 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 (Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221.
	 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111.
	 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, sec. 33.2141.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 29-2, sec. 29.21.
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111.
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 33-3, sec. 33.2151.
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 6-3, sec. 6.171.
	 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 (Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221.
	 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 (Ct. App. 1987): 1987 Term, p. 6-4, sec. 6.171.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 226, sec. 12.284.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 26, sec. 2.371.
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 194, sec. 12.561.
	 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 (Ct. App. 1979): 1978 Term, p. 15, sec. 2.34.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 15, sec. 2.34.
	 For cases dealing with statutory and constitutional limitations on the number of charges that may be brought, see secs. 29.21 and 31.411.
	 For cases dealing generally with determining the appropriate unit of prosecution, see sec. 31.73.

	6.17112  Only first part of multiplicity test implicates double jeopardy
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶54.
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶16.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶44.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶29.


	6.1712  First part of test:  Are charged offenses identical in law and in fact?
	6.17121  In general
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶5-6.


	6.1713  Second pat of test:  Did legislature intend to authorize multiple punishments?
	6.17131  In general
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶5, 7-21.

	6.17132  When legislature describes prohibition on possession of item by describing the items in the singular and modifying them by the term "any," that is indication that legislature intends prosecution for each item possessed
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶64.

	6.17133  Wis. Stat. § 939.66 does not indicate legislative intent to prohibit multiple convictions and punishments for multiple offenses in situations described in its subsections, when multiple offenses are alleged in charging document
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶12.


	6.1714  Multiplicity challenge based on evidence adduced at trial
	6.17141  In general
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.

	6.17142  State not required to anticipate challenge and to produce sufficient evidence to defeat it during presentation of its case to jury
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶42-43.

	6.17143  Court may allow state to produce additional evidence on issue when multiplicity challenge raised at trial
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶37.


	6.1715  Waiver of multiplicity challenge
	6.17151  In general
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶4.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶39-44.

	6.17152  By failure to raise multiplicity claim at trial before case is submitted to jury when basis for claim is evidence state adduced at trial
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶39-44.

	6.17153  By entry of guilty plea
	 For cases dealing with this subject, see sec. 7.3236.


	6.1716  Appellate review of multiplicity issue
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶15.
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶52.
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶5.
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶17.
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶6.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶43.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶32.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶37.

	6.1717  Other and related matters
	6.17171  Determining appropriate unit of prosecution
	 For cases dealing with this subject, see sec. 31.73.

	6.17172  No need to remand for resentencing when improper multiple charges have resulted in concurrent sentences
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 194, sec. 12.561.

	6.17173  When defendant contends two charges are multiplicitous, acquittal on one of them renders issue moot
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-3, sec. 6.1713.

	6.17174  Multiplicity issue is for judge, not jury, to decide
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶35.

	6.17175  Burden of proof on multiplicity issue
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶38.



	6.172  Multiplicity (charging single offense in more than one count):  particular situations
	6.1721  Particular situations
	6.17211  Charging multiple counts of sexual assault based on single act that violates multiple sections of sexual assault statute
	 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222.

	6.17212  Charging multiple counts for separate forms or acts of sexual contact or intercourse during single assautive episode or transaction
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶31-35.
	 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 33-9, sec. 33.2191.

	6.17213  Charging attempted murder and injury by conduct regardless of life based on same act or acts
	 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222.

	6.17214  Charging burglary/battery and intermediate battery
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.

	6.17215  Charging multiple counts of issuance of worthless check during fifteen-day period based on groups of checks having a total value of more than $1,000
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.

	6.17216  Charging both homicide by intoxicated use of a vehicle and homicide by negligent operation of a vehicle as a result of the death of a single victim
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714.

	6.17217  Charging multiple counts of bail jumping based on failure to comply, in two cases, with condition of single bond that covered both cases (e.g. failure to appear at preliminary hearings in two cases when preliminary hearings were scheduled for same time and requirement of appearance at hearings was contained in single bond that covered both cases)
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶1-20.

	6.17218  Charging multiple counts of bail jumping based on multiple violations of single bond at same time and place
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶29.
	 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 329 (1998): 1997 Term, p. 35-10, sec. 35.4221.
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶9.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.

	6.17219  Charging multiple counts of bail jumping based on single act violating same condition in multiple bonds
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶12.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.


	6.1722  Particular situations (cont'd)
	6.17221  Charging both second-degree reckless homicide and homicide by intoxicated use of a vehicle where defendant's criminal conduct resulted in death of one person
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.

	6.17222  Charging multiple counts of second-degree reckless endangerment arising out of one episode of reckless driving
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.

	6.17223  Charging both child enticement and attempted child exploitation
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 18-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	6.17224  Charging multiple counts of perjury based on separate and distinct false declarations in testimony that are all related and arise out of the same transaction or subject matter
	 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 (Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121.

	6.17225  Charging two inchoate crimes (e.g., conspiracy and attempt) which both have the same completed crime as their objective
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶14-19.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.

	6.17226  Charging multiple counts of sexual assault of a child based on different touchings of breasts within relatively short period of time
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 35-17, sec. 25.25971.

	6.17227  Charging multiple homicides as result of single act of drunk driving resulting in deaths of multiple victims
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶29.

	6.17228  Charging multiple counts of obscenity for sale of multiple obscene magazines in one transaction
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶29.

	6.17229  Charging multiple counts of theft by fraud based on multiple fraudulent invoices submitted by defendant
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶27-47.


	6.1723  Particular situations (cont'd)
	6.17231  Charging multiple counts of theft each based on different firearm taken during single act of taking, i.e., single episode of theft
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37.
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶4-17.

	6.17232  Prosecution and punishment for operating while under the influence of an intoxicant, sixth offense, and causing injury to another person while operating while under the influence of an intoxicant
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶1-31.

	6.17233  Prosecution and punishment for operating while having a prohibited alcohol concentration, sixth offense, and causing injury to another person while operating while having a prohibited alcohol concentration
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶1-31.

	6.17234  Charging multiple counts of possession of child pornography each based on separate and distinct pornographic image on computer disk
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶50-68.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶42-56.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶32-45.

	6.17235  Charging carjacking based on initial taking of vehicle, and operating without owner's consent based on later operation of same vehicle
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-11.

	6.17236  Charging battery under Wis. Stat. § 940.19 and battery (special circumstances) under Wis. Stat. § 940.20
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶47-110.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-20.

	6.17237  Charging aggravated battery and first-degree recklessly endangering safety based on the same act
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶1-18.

	6.17238  Charging burglary with intent to steal with a dangerous weapon in violation of Wis. Stat. § 943.10(2)(a) and burglary with intent to steal while committing a battery upon person lawfully in burglarized enclosure in violation of Wis. Stat. § 943.10(2)(d)
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶1-25.

	6.17239  Charging multiple counts of conspiracy based on single conspiracy that has as its object commission of multiple crimes
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶1-11.


	6.1724  Particular situations (cont'd)
	6.17241  Charging multiple counts of witness intimidation based on each individual act of intimidation
	 For cases dealing with this subject, see sec. 33.6161.

	6.17242  Charging multiple counts of first-degree reckless injury based on separate blows struck and injuries inflicted
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶46-51.

	6.17243  Charging multiple counts of violation of Wis. Stat. § 29.951 (resisting warden) for acts that occurred during one encounter with warden
	 For cases dealing with this subject, see sec. 38.95311.

	6.17244  Charging multiple counts of child enticement when there is one enticement but multiple counts are based on each different act that the defendant intended to commit
	 State v. Church, 2000 WI 90, 236 Wis. 2d 755, 613 N.W.2d 848: 1999 Term, p. 6-2, sec. 6.17121.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.

	6.17245  Charging first-degree reckless homicide by delivery of controlled substance and contributing to delinquency of child with death as consequence based on same act
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶4-21.



	6.173  Duplicity (charging more than one offense in single count)
	6.1731  General Principles
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Lomagro, 113 Wis. 2d 582, 335 N.W.2d 583 (1983): 1982 Term, p. 38, sec. 2.372.
	 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 (1982): 1982 Term, p. 75, sec. 4.681.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 58, sec. 4.62.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 25, sec. 2.652.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶22-26.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6222.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 38, sec. 2.372.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 24, sec. 2.372.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 27, sec. 2.67.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 21, sec. 2.352.
	 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 (Ct. App. 1979): 1978 Term, p. 15, sec. 2.34.

	6.1732  Particular situations
	6.17321  Charging in disjunctive the alternative ways of committing the offense of embezzlement
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.

	6.17322  Charging multiple acts of sexual assault in single count
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶21-26.

	6.17323  Charging both attempt to entice child and completed child enticement in single count
	 For cases dealing with this subject, see sec. 38.64742.


	6.1733  When separate criminal offenses of same type occur during one continuous criminal transaction, prosecutor may join these acts in single count
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.

	6.1734  Waiver of objection to duplicity by failure to object to complaint on duplicity grounds
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6222.

	6.1735  Duplicity problem may be cured by jury instruction requiring jurors to agree on offense defendant committed
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶21-26.

	6.1736  Remedy for duplicitous charge
	6.17361  Proper remedy is not dismissal of complaint, but rather requiring state to elect which charge it will pursue at trial or to separate the acts into separate counts
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶13, 15, 22.

	6.17362  Duplicity problem may be cured by jury instruction requiring jurors to agree on offense defendant committed
	 For cases dealing with this subject, see sec. 6.1725.




	6.18  Challenging The Complaint
	6.181  Time for challenge
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 43, sec. 2.382.

	6.182  Mode of challenge
	6.1821  Pretrial motion
	6.1822  Habeas corpus
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 6-5, sec. 6.1811.
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 48, sec. 2.5821.
	 State ex rel. Wohlfahrt v. Bodette, 95 Wis. 2d 130, 289 N.W.2d 366 (Ct. App. 1980): 1979 Term, p. 167, sec. 12.211.

	6.1823  Other

	6.183  Waiver of challenge
	6.1831  In general
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 23, sec. 2.38.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 43, sec. 2.382.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 25, sec. 2.383.
	 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 (Ct. App. 1980): 1980 Term, p. 107, sec. 9.131.

	6.1832  Waiver of objection to duplicity by failure to object to complaint on duplicity grounds
	 For cases dealing with this subject, see sec. 6.1724.


	6.184  Other matters
	6.1841  Challenge to complaint not rendered moot or immaterial by conviction
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-1, sec. 6.1321.
	 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 (Ct. App. 1989): 1989 Term, p. 6-1, sec. 6.191.



	6.19  Other Matters
	6.191  Delay in charging
	6.1911  In general
	 For cases dealing with this subject, see sec. 22.312.

	6.1912  For particular purposes
	6.19121  To prejudice defense
	 For cases dealing with this subject, see sec. 22.312.

	6.19122  To avoid juvenile court jurisdiction
	 For cases dealing with this subject, see secs. 42.42 and 42.92.



	6.192  Prosecutorial discretion in deciding to charge or selecting charge
	 For cases dealing with this subject, see secs. 12.42 and 12.43.

	6.193  Charging party to a crime
	 For cases dealing with this subject, see sec. 31.25.

	6.194  Charging in the disjunctive
	 For cases dealing with duplicity in the complaint, see sec. 6.172.

	6.195  Effect of defects in complaint
	6.1951  Failure to charge offense
	 For cases dealing with this subject, see sec. 12.1254.

	6.1952  Failure to establish probable cause
	6.19521  In general
	 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 280 N.W.2d 751 (1979): 1978 Term, p. 14, sec. 2.311.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231.
	 State ex rel. Brockway v. Milwaukee County Circuit Court, 105 Wis. 2d 341, 313 N.W.2d 845 (Ct. App. 1981): 1981 Term, p. 25, sec. 2.3931.
	 For cases dealing with the requirement that probable cause be shown in the complaint, see sec. 6.131.

	6.19522  Failure to establish probable cause deprives court of personal jurisdiction
	 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶9.


	6.1953  Reference to wrong or nonexistent statutory subsection
	 For cases dealing with this subject, see sec. 6.146.


	6.196  Amendment of complaint
	6.1961  In general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶17.
	 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 (1995): 1994 Term, p. 6-17, sec. 6.561.
	 State v. Peterson, 104 Wis. 2d 616, 312 N.W.2d 784 (1981): 1981 Term, p. 170, sec. 12.7612.
	 In Interest of Tawanna H., 223 Wis. 2d 572, 590 N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, sec. 42.6412.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 6-1, sec. 6.1921.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 44, sec. 2.392.
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 39, sec. 2.395.
	 State v. Peterson, 102 Wis. 2d 227, 306 N.W.2d 263 (Ct. App. 1981): 1980 Term, p. 142, sec. 12.7612.
	 For cases dealing with the amendment of the information, see sec. 6.56.

	6.1962  To allege repeater status
	 For cases dealing with this subject, see sec. 31.6243.

	6.1963  At trial, to conform to proof
	 In Interest of Tawanna H., 223 Wis. 2d 572, 590 N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, sec. 42.6412.
	 For cases dealing with the amendment of the information at trial to conform to proof, see sec. 6.563.


	6.197  Relationship of allegations of complaint to proof at trial
	6.1971  No need to prove every alternative alleged in charging document
	 For cases dealing with this subject, see sec. 19.511.

	6.1972  No need to prove precise facts alleged in charging document
	 For cases dealing with this subject, see sec. 19.512.

	6.1973  Surplus allegations may be disregarded
	 For cases dealing with this subject, see sec. 19.513.

	6.1974  Proof at trial need not be limited to allegations of complaint
	 For cases dealing with this subject, see sec. 19.514.


	6.198  Other matters
	6.1981  Waiver of objection to complaint
	 For cases dealing with this subject, see sec. 6.183.

	6.1982  Need to submit complaint containing intercepted communications to court under seal
	 For cases dealing with this subject, see sec. 5.11312.

	6.1983  Effect of failure to submit complaint containing intercepted communications to court under seal
	 For cases dealing with this subject, see sec. 5.11313.

	6.1984  Propriety of joining criminal counts and civil forfeiture counts in criminal complaint
	 For cases dealing with this subject, see sec. 6.165.

	6.1985  Attaching documents (e.g., police reports) to complaint to provide probable cause or to meet other requirements for valid and sufficient complaint
	6.19851  Propriety of in general
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.

	6.19852  No need to use "incorporated by reference" or other magic words in complaint to allow use and consideration of attached document
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.

	6.19853  Sufficiency of non-eyewitness complainant's attestation to truthfulness and reliability of attached document
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.


	6.1986  Disciplinary rule requiring prosecutor to refrain from prosecuting charge that prosecutor knows is not supported by probable cause
	6.19861  Rule requires actual knowledge, not simply reason to know, that charge is not supported by probable cause
	 For cases dealing with this subject, see sec. 12.42821.


	6.1987  Remedy when charging document mischaracterizes degree of offense,  e.g., when it designates crime charged as felony when it is actually misdemeanor
	 For cases dealing with this subject, see sec. 6.1491.


	6.199  Other matters (cont'd)
	6.1991  Appellate review of sufficiency of complaint
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶11.
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶26.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶4.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶95.
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.
	 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 (Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.
	 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231.
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121.
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 6-2, sec. 6.1321.

	6.1992  Sending complaint into jury room during deliberations
	 For cases dealing with this subject, see sec. 8.625.

	6.1993  Dismissal of complaint by prosecutor
	6.19931  Prosecutor's discretion to dismiss complaint
	 For cases dealing with this subject, see sec. 12.44.

	6.19932  Right of prosecutor to dismiss charges issued by judge at conclusion of John Doe hearing
	 For cases dealing with this subject, see sec. 12.442.


	6.1994  Use of document other than long form criminal complaint to charge criminal offense
	6.19941  Use of uniform traffic citation to charge traffic crimes
	 For cases dealing with this subject, see sec. 37.131.

	6.19942  Use of police reports to charge misdemeanors
	 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 (Ct. App. 1980): 1979 Term, p. 22, sec. 2.365.


	6.1995  No need to allege facts justifying search and seizure giving rise to criminal charge
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 36, sec. 2.3322.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 37, sec. 2.3322.

	6.1996  Challenge to complaint not rendered moot or immaterial by conviction
	 For cases dealing with this subject, see sec. 6.1841.

	6.1997  Need to submit portions of complaint containing intercepted communications to court at time of filing to permit court to seal them
	 For cases dealing with this subject, see sec. 5.11312.

	6.1998  Reissuance of complaint
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 25, sec. 2.394.
	 For cases dealing with the reissuance of a complaint after dismissal at the preliminary examination, see sec. 6.472.

	6.1999  Use of legally intercepted communications in criminal complaint
	 For cases dealing with this subject, see sec. 5.11311.




	6.2  Securing Defendant's Presence
	6.21  By Arrest
	 For cases dealing with this subject, see chapter 1.

	6.22  By Summons
	6.23  By Citation (In Misdemeanor Case)
	6.231  In general
	6.232  Requirement of reasonable grounds
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶30.


	6.24  By Interstate Detainer
	6.241  Procedures under Interstate Agreement on Detainers (IAD) in general
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶17-19.
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶9.
	 State ex rel. Pharm v. Bartow, 2005 WI App 215, 287 Wis. 2d 663, 706 N.W.2d 693, at ¶14.

	6.242  Lodging detainer
	6.2421  What constitutes detainer
	6.24211  In general
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶9.
	 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 661 N.W.2d 466, at ¶3.
	 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶5.
	 State ex rel. Kerr v. McCaughtry, 183 Wis. 2d 54, 515 N.W.2d 276 (Ct. App. 1994): 1993 Term, p. 6-5, sec. 6.233.

	6.24212  Writ of habeas corpus ad prosequendum is not detainer and therefore does not trigger IAD and its protections
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶12, 14-15.

	6.24213  Does Wisconsin arrest warrant indicating that nationwide extradition would be used if defendant was arrested outside of state constitute detainer?
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶11.
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶2, 20.

	6.24214  Does entry of nationwide arrest warrant into NCIC constitute detainer?
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶13.

	6.24215  Detainer exists when, upon inquiry from non-Wisconsin prison confining defendant, employee of Wisconsin sheriff's department confirms existence of Wisconsin criminal complaint and nationwide arrest warrant and then faxes warrant and complaint to prison with request for notification of defendant's release
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶1-19.

	6.24216  Determination whether particular document constitutes detainer is question of law that appellate court determines independently of circuit court
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶8.


	6.2422  Sufficiency of documentation
	 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 (Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233.

	6.2423  Propriety of lodging successive detainer requests
	 State ex rel. Kerr v. McCaughtry, 183 Wis. 2d 54, 515 N.W.2d 276 (Ct. App. 1994): 1993 Term, p. 6-5, sec. 6.233.
	 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 (Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233.

	6.2424  When previous, identical detainer proceeding has been dismissed, requesting state cannot reuse documents from first proceeding to initiate second proceeding to obtain defendant's transfer; new documents, approved by judge in requesting state, must be issued
	 State ex rel. Kerr v. McCaughtry, 183 Wis. 2d 54, 515 N.W.2d 276 (Ct. App. 1994): 1993 Term, p. 6-5, sec. 6.233.


	6.243  Requirement of pre-transfer hearing
	6.2431  In general
	 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, p. 20, sec. 2.231.

	6.2432  Requirement that hearing be held within thirty days
	 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 (Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233.
	 State v. Sykes, 91 Wis. 2d 436, 283 N.W.2d 446 (Ct. App. 1979): 1979 Term, p. 19, sec. 2.221.

	6.2433  Remedy for failure to hold hearing
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 41, sec. 2.2311.
	 State v. Sykes, 91 Wis. 2d 436, 283 N.W.2d 446 (Ct. App. 1979): 1979 Term, p. 19, sec. 2.221.


	6.244  Requirement of trial within specified time
	6.2441  In general
	 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, p. 6-4, sec. 6.2332.
	 Fex v. Michigan, 113 S. Ct. 1085 (1993): 1992 Term, p. 6-2, sec. 6.2312.
	 Carchman v. Nash, 105 S. Ct. 3401 (1985): 1984 Term, p. 39, sec. 2.2312.
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶9.
	 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 661 N.W.2d 466, at ¶3.
	 State v. Grzelak, 215 Wis. 2d 577, 573 N.W.2d 538 (Ct. App. 1997): 1997 Term, p. 6-7, sec. 6.2314.
	 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312.
	 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 (Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311.
	 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 6-3, sec. 6.2342.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 42, sec. 2.232.
	 State v. Braunsdorf, 92 Wis. 2d 849, 286 N.W.2d 14 (Ct. App. 1979): 1979 Term, p. 19, sec. 2.222.

	6.2442  Sufficiency of request for final disposition that triggers requirement of trial within specified time
	6.24421  In general
	 United States v. Mauro, 98 S. Ct. 1834 (1978): 1977 Term, p. 32, sec. 3.912.
	 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312.

	6.24422  Prisoner must strictly comply with requirements of Interstate Agreement on Detainers
	 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312.


	6.2443  Determining date by which trial must be held
	6.24431  Determining whether time period under article III or under article IV applies
	 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 (Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311.

	6.24432  Time for trial begins running on date demanding state receives request for final deposition
	 Fex v. Michigan, 113 S. Ct. 1085 (1993): 1992 Term, p. 6-2, sec. 6.2312.
	 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 (Ct. App. 1995): 1994 Term, p. 6-3, sec. 6.2313.
	 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 6-3, sec. 6.2342.


	6.2444  Withdrawal of detainer, so as to obviate requirement of trial within specified time
	6.24441  In general
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶1-22.

	6.24442  Once detainer is filed, its withdrawal does not obviate requirement unless underlying charge is dismissed
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶1-22.


	6.2445  Excluded time periods
	6.24451  Time while case on appeal after trial court has granted stay pending appeal
	 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 (Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311.


	6.2446  Grant of continuance
	 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 (Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311.

	6.2447  Waiver of requirement or right to relief based on its violation
	6.24471  In general
	 United States v. Mauro, 98 S. Ct. 1834 (1978): 1977 Term, p. 32, sec. 3.912.
	 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 661 N.W.2d 466, at ¶1-14.
	 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶7.
	 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 (Ct. App. 1995): 1994 Term, p. 6-2, sec. 6.2311.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 42, sec. 2.232.

	6.24472  By agreeing to trial date outside 180-day limit
	 For cases dealing with this subject, see sec. 6.2448.

	6.24473  By affirmatively stating on the record that he is not requesting speedy trial
	 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 661 N.W.2d 466, at ¶9, 14.

	6.24474  By discharging attorney shortly before scheduled trial
	 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 661 N.W.2d 466, at ¶1.

	6.24475  By pleading guilty or no contest to charge(s)
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶6.


	6.2448  Defendant's or defense counsel's agreement to trial date outside time period required by Interstate Agreement on Detainers bars defendant from seeking dismissal because trial did not occur within that period
	6.24481  In general
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, p. 6-4, sec. 6.2332.
	 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 661 N.W.2d 466, at ¶9-14.

	6.24482  Defense counsel may agree, on behalf of defendant, to trial outside required time period, and thus waive defendant's right to trial within required time period; personal agreement or waiver by defendant is not required
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).


	6.2449  Other matters
	6.24491  Requirement not applicable to detainers based on probation-violation charges
	 Carchman v. Nash, 105 S. Ct. 3401 (1985): 1984 Term, p. 39, sec. 2.2312.
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶29.
	 State ex rel. Pharm v. Bartow, 2005 WI App 215, 287 Wis. 2d 663, 706 N.W.2d 693, at ¶18-20.

	6.24492  Cognizability in federal habeas corpus proceeding of failure to comply with time limitation on holding trial
	 For cases dealing with this subject, see sec. 10.61386.

	6.24493  Time limitation does not apply to detainer requests where prisoner has already been convicted but not sentenced
	 State v. Grzelak, 215 Wis. 2d 577, 573 N.W.2d 538 (Ct. App. 1997): 1997 Term, p. 6-7, sec. 6.2314.

	6.24494  Service of writ of habeas corpus ad prosequendum does not trigger time requirements
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.

	6.24495  Defendant's right to dismissal with prejudice for failure to hold trial within required time does not require defendant to make showing of prejudice
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶21.



	6.245  Applicability of provisions of extradition act
	6.2451  Requirements of extradition act apply to state-initiated transfer
	 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, p. 20, sec. 2.231.
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶19.

	6.2452  Prisoner who initiates transfer must waive extradition, thereby rendering provisions of extradition act inapplicable
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶20.


	6.246  Propriety of lodging successive detainer requests
	 For cases dealing with this subject, see sec. 6.2323.

	6.247  Anti-shuttling prohibition
	6.2471  In general
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.

	6.2472  Nature of right created by prohibition: fundamental, constitutional, or statutory?
	 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶6-8.

	6.2473  Service of writ of habeas corpus ad prosequendum does not trigger anti-shuttling provision
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.

	6.2474  Waiver of prohibition
	6.24741  No need for knowing and intentional relinquishment of right to enforce prohibition
	 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶8.

	6.24742  By requesting treatment inconsistent with prohibition
	 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶8-9.


	6.2475  Effect of violation of anti-shuttling prohibition: dismissal of charge required
	 Alabama v. Bozeman, 121 S. Ct. 2079 (2001), 2000 Term USSC-24.


	6.248  Appellate review of violations of Interstate Agreement on Detainers
	6.2481  In general
	 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶4.

	6.2482  Standard of appellate review
	 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 844, 722 N.W.2d 753, at ¶9.


	6.249  Other matters
	6.2491  Nature of interstate agreement on detainers, and of rights conferred by agreement, in general
	6.24911  Nature of interstate agreement on detainers in general
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶14-15.
	 State ex rel. Pharm v. Bartow, 2005 WI App 215, 287 Wis. 2d 663, 706 N.W.2d 693, at ¶13.

	6.24912  Nature of rights conferred by interstate agreement on detainers in general
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶24.
	 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶8.


	6.2492  Purpose and function of interstate agreement on detainers in general
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶16.
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶10-11, 18-19.

	6.2493  Waiver of rights provided by Interstate Agreement on Detainers
	6.24931  In general
	 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 844, 722 N.W.2d 753, at ¶17.

	6.24932  Of requirement of trial within specified time
	 For cases dealing with this subject, see sec. 6.2347.


	6.2494  Remedy of dismissal for violation of Interstate Agreement on Detainers (IAD)
	6.24941  In general
	 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 844, 722 N.W.2d 753, at ¶12.

	6.24942  Not required when other state violates IAD
	 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 844, 722 N.W.2d 753, at ¶1-19.

	6.24943  Defendant's right to dismissal with prejudice for failure to hold trial within required time does not require defendant to make showing of prejudice
	 For cases dealing with this subject, see sec. 6.24495.


	6.2495  Interpreting provisions of interstate agreement on detainers
	6.24951  Federal and state decisions construing interstate agreement on detainers accorded considerable weight in interpreting Wisconsin detainer provisions
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶8.
	 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 6-3, sec. 6.2342.

	6.24952  In interpretation of interstate agreement on detainers, federal decisions trump state decisions because interstate agreement on detainers is federal compact subject to federal interpretation
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶8.

	6.24953  State law does not drive interpretation of IAD, which is federal compact subject to federal construction
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶26.

	6.24954  To accord consistency with IAD interpretations of federal and other state courts, Wisconsin court may employ federal rules of construction in interpreting it
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶15.

	6.24955  Interstate agreement on detainers is remedial statute that is construed liberally in favor of prisoner
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶8.
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶7.

	6.24956  Object of interpretation of interstate agreement on detainers is to provide uniformity and consistency in its interpretation
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶19.


	6.2496  Service of writ of habeas corpus ad prosequendum does not trigger IAD and its protections
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.

	6.2497  State may use writ of habeas corpus ad prosequendum instead of Interstate Agreement on Detainers to secure defendant's presence in state for trial
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.

	6.2498  Scope of application of interstate agreement of detainers, and of rights and procedures created by and under it
	6.24981  Does not apply to probationer or parolee who is sought by requesting state because of probation or parole violation
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶29-31.
	 State ex rel. Pharm v. Bartow, 2005 WI App 215, 287 Wis. 2d 663, 706 N.W.2d 693, at ¶20.

	6.24982  Does not apply to person on parole from sending state when Wisconsin attempts to subject person to ch. 980 commitment upon completion of his of her Wisconsin sentence
	 For cases dealing with this subject, see sec. 6.23991.


	6.2499  Other matters
	6.24991  When person imprisoned under criminal sentence in another state has waived his right to extradition and been sent to Wisconsin from another state for trial on criminal charges under provisions of interstate agreement on detainers, has been tried and sentenced on those charges, has been sent back to sending state to complete sentence in that state, has been paroled by sending state to Wisconsin sentence, and is about to complete Wisconsin sentence, neither interstate agreement on detainers or waiver of extradition bars Wisconsin from commencing ch. 980 commitment proceeding
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶1-40.
	 State ex rel. Pharm v. Bartow, 2005 WI App 215, 287 Wis. 2d 663, 706 N.W.2d 693, at ¶1-26.

	6.24992  Federal authorities' use of interstate agreement on detainers and of writ of habeas corpus ad prosequendum
	 United States v. Mauro, 98 S. Ct. 1834 (1978): 1977 Term, p. 12, sec. 2.226.

	6.24993  Use of interstate agreement on detainers to secure presence of parolee or probationer for revocation hearing
	 For cases dealing with this subject, see sec. 6.23981.

	6.24994  Purposes of Interstate Agreement on Detainers
	 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 844, 722 N.W.2d 753, at ¶11.

	6.24995  Cognizability in federal habeas corpus proceeding of failure to comply with time limitation on holding trial
	 For cases dealing with this subject, see sec. 10.61386.




	6.25  By Intrastate Detainer
	6.251  Requirement of trial within specified time
	6.2511  In general
	 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 N.W.2d 62, 2001 Term WSC-23, at ¶11.
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶9-15.
	 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 (Ct. App. 1996): 1996 Term, p. 6-2, sec. 6.2412.

	6.2512  Sufficiency of demand for trial within specified time
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶4.
	 State v. Blackburn, 214 Wis. 2d 372, 571 N.W.2d 695 (Ct. App. 1997): 1997 Term, p. 6-4, sec. 6.2312.
	 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 (Ct. App. 1996): 1996 Term, p. 6-2, sec. 6.2412.

	6.2513  Once district attorney receives request for prompt disposition of case, responsibility for prompt disposition is placed squarely on district attorney
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶15.

	6.2514  Waiver of request for prompt disposition of case
	6.25141  In general
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶14.

	6.25142  Defendant does not waive right to trial within specified time by defense attorney's failing to correct district attorney's statement that no request for prompt disposition has been made and saying that adjournment was "all right" or "fine"
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶12-14.


	6.2515  When trial not held within specified time, remedy is dismissal, and trial court has discretion to direct that dismissal be with prejudice
	6.25151  In general
	 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 N.W.2d 62, 2001 Term WSC-23, at ¶1-34.
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶9-15.
	 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 626 N.W.2d 5, 2000 Term WCA-234, at ¶1-22.

	6.25152  Factors to be considered in determining whether dismissal should be with or without prejudice
	 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 N.W.2d 62, 2001 Term WSC-23, at ¶29.



	6.252  Remedy for failure to comply with provisions of Intrastate Detainer Act
	6.2521  Failure to hold trial within specified time
	 For cases dealing with this subject, see sec. 6.2415.



	6.26  By Extradition From Another State
	6.261  General principles
	6.2611  Nature and purpose of extradition law
	 State ex rel. Jones v. Smith, 2002 WI App 94, 253 Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, at ¶8.

	6.2612  Extradition is not right conferred on prisoner, but rather right of asylum state
	 State ex rel. Jones v. Smith, 2002 WI App 94, 253 Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, at ¶9.

	6.2613  Supremacy of federal law
	 New Mexico ex rel. Ortiz v. Reed, 118 S. Ct. 1860 (1998): 1997 Term, p. 6-8, sec. 6.2522.
	 State ex rel. Sieloff v. Golz, 80 Wis. 2d 225, 258 N.W.2d 700 (1977): 1977 Term, p. 11, sec. 2.221.
	 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, sec. 6.2443.

	6.2614  Failure to properly use extradition process does not affect power of state to try and punish prisoner
	 State ex rel. Jones v. Smith, 2002 WI App 94, 253 Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, at ¶12.


	6.262  Requirement of fugitive status
	 State ex rel. Reddin v. Meekma, 102 Wis. 2d 358, 306 N.W.2d 664 (1981): 1980 Term, p. 20, sec. 2.243.
	 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, sec. 6.2443.
	 State ex rel. Graves v. Williams, 99 Wis. 2d 65, 298 N.W.2d 392 (Ct. App. 1980): 1980 Term, p. 22, sec. 2.244.
	 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 22, sec. 2.244.
	 State ex rel. O'Connor v. Williams, 95 Wis. 2d 378, 290 N.W.2d 533 (Ct. App. 1980): 1979 Term, p. 19, sec. 2.231.

	6.263  Arrest and detention of defendant in asylum state
	6.2631  Period of detention may not exceed ninety days without governor's warrant
	6.26311  In general
	 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, sec. 6.2413.
	 State ex rel. Miller v. Columbia County Sheriff, 128 Wis. 2d 479, 383 N.W.2d 499 (Ct. App. 1985): 1985 Term, p. 24, sec. 2.2411.

	6.26312  If fugitive released because warrant fails to arrive prior to expiration of deadline, asylum state retains authority to rearrest person when warrant is received
	 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, sec. 6.2413.


	6.2632  Time limits on detention only pertain to fugitives not already in custody pending other charges or serving other sentences
	 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 6.2422.

	6.2633  Arrest of Indian on Indian reservation
	 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, sec. 6.2413.


	6.264  Extradition procedures
	6.2641  Authentication of extradition documents
	 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, sec. 6.2443.

	6.2642  Requirement of pre-transfer hearing
	 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, p. 20, sec. 2.241.

	6.2643  No need for warrant from demanding state
	 State ex rel. Sieloff v. Golz, 80 Wis. 2d 225, 258 N.W.2d 700 (1977): 1977 Term, p. 12, sec. 2.224.

	6.2644  No requirement that governor be neutral
	 State ex rel. Sieloff v. Golz, 80 Wis. 2d 225, 258 N.W.2d 700 (1977): 1977 Term, p. 12, sec. 2.225.


	6.265  Waiver of extradition by defendant
	6.2651  In general
	6.2652  When person imprisoned under criminal sentence in another state has waived his right to extradition and been sent to Wisconsin from another state for trial on criminal charges under provisions of interstate agreement on detainers, has been tried and sentenced on those charges, has been sent back to sending state to complete sentence in that state, has been paroled by sending state to Wisconsin sentence, and is about to complete Wisconsin sentence, neither interstate agreement on detainers or waiver of extradition bars Wisconsin from commencing ch. 980 commitment proceeding
	 For cases dealing with this subject, see sec. 6.23991.


	6.266  Use of habeas corpus to test extradition
	6.2661  Availability of habeas corpus to test extradition
	 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, p. 20, sec. 2.241.
	 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 20, sec. 2.242.

	6.2662  Time limits on holding hearing on habeas petition
	 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, sec. 6.2413.


	6.267  Judicial review in asylum state
	6.2671  Scope of review in general
	 New Mexico ex rel. Ortiz v. Reed, 118 S. Ct. 1860 (1998): 1997 Term, p. 6-8, sec. 6.2522.
	 California v. Superior Court, 107 S. Ct. 2433 (1987): 1986 Term, p. 30, sec. 2.241.
	 Pacileo v. Walker, 101 S. Ct. 308 (1980): 1980 Term, p. 21, sec. 2.243.
	 Michigan v. Doran, 99 S. Ct. 530 (1978): 1978 Term, p. 14, sec. 2.21.
	 State v. Stone, 111 Wis. 2d 470, 331 N.W.2d 83 (1983): 1982 Term, p. 34, sec. 2.241.
	 State ex rel. Reddin v. Meekma, 102 Wis. 2d 358, 306 N.W.2d 664 (1981): 1980 Term, p. 20, sec. 2.243.
	 State ex rel. Sieloff v. Golz, 80 Wis. 2d 225, 258 N.W.2d 700 (1977): 1977 Term, p. 11, secs. 2.222, 2.2231, and 2.2232.
	 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, sec. 6.2413.
	 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 6.2422.
	 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, sec. 6.2443.
	 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 21, sec. 2.243.

	6.2672  Review of facial validity of extradition documents
	 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, sec. 6.2443.

	6.2673  Review of defendant's status as a fugitive
	 New Mexico ex rel. Ortiz v. Reed, 118 S. Ct. 1860 (1998): 1997 Term, p. 6-8, sec. 6.2522.
	 State ex rel. Rodencal v. Fitzgerald, 164 Wis. 2d 411, 474 N.W.2d 795 (Ct. App. 1991): 1991 Term, p. 6-5, sec. 6.2443.

	6.2674  When court in asylum state needs to make probable cause determination
	 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 6.2422.

	6.2675  Trial court's obligation to grant stay of order quashing writ
	 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, sec. 10.2811.

	6.2676  No need for extradition documents to make showing of probable cause when person being extradited has been convicted of crime
	 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, sec. 6.2413.

	6.2677  Proceedings in demanding state are clothed with presumption of regularity
	 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, sec. 6.2413.


	6.268  Waiver of right to extradite
	 State ex rel. Graves v. Williams, 99 Wis. 2d 65, 298 N.W.2d 392 (Ct. App. 1980): 1980 Term, p. 22, sec. 2.245.

	6.269  Other matters
	6.2691  Extradition of persons of unsound mind
	 For cases dealing with this subject, see sec. 12.6871.

	6.2692  Power of federal court to require governor to extradite
	 Puerto Rico v. Brandstad, 107 S. Ct. 2802 (1987): 1986 Term, p. 31, sec. 2.242.

	6.2693  Extradition of witnesses
	 State ex rel. Forte v. Ferris, 79 Wis. 2d 501, 255 N.W.2d 594 (1977): 1977 Term, p. 11, sec. 2.21.

	6.2694  Prisoner transported out of state to serve Wisconsin sentence by confinement in another state and then transported back to Wisconsin through another state has no right to insist that he be extradited from that other state in order for Wisconsin to retain jurisdiction over him
	 State ex rel. Jones v. Smith, 2002 WI App 94, 253 Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, at ¶1-13.

	6.2695  Wisconsin does not waive jurisdiction over prisoner by transporting prisoner out of state for confinement in another state and then transporting him back to Wisconsin through another state without using extradition process to extradite him from that state
	 State ex rel. Jones v. Smith, 2002 WI App 94, 253 Wis. 2d 712, 643 N.W.2d 548, 2001 Term WCA-319, at ¶11.

	6.2696  When person imprisoned under criminal sentence in another state has waived his right to extradition and been sent to Wisconsin from another state for trial on criminal charges under provisions of interstate agreement on detainers, has been tried and sentenced on those charges, has been sent back to sending state to complete sentence in that state, has been paroled by sending state to Wisconsin sentence, and is about to complete Wisconsin sentence, neither interstate agreement on detainers or waiver of extradition bars Wisconsin from commencing ch. 980 commitment proceeding
	 For cases dealing with this subject, see sec. 6.23991.



	6.27  By Extradition To Foreign Country
	6.271  American citizen in United States may not be extradited to foreign country unless legal authority to do so is given by act of Congress or by terms of treaty
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).


	6.28  By Extradition From Foreign Country
	6.281  Nature of international extradition in general
	 State ex rel. Onapolis v. State of Wisconsin, 2006 WI App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶6.

	6.282  When defendant extradited pursuant to treaty, he may not be prosecuted in violation of terms of treaty
	6.2821  In general
	 United States v. Alvarez-Machain, 112 S. Ct. 2188 (1992): 1991 Term, p. 6-6, sec. 6.252.
	 State ex rel. Onapolis v. State of Wisconsin, 2006 WI App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶1-26.

	6.2822  Rule of Specialty
	 For cases dealing with this subject, see sec. 6.264.


	6.283  Forcible abduction from foreign country does not bar trial in the United States unless treaty with foreign country prohibits abduction
	 United States v. Alvarez-Machain, 112 S. Ct. 2188 (1992): 1991 Term, p. 6-6, sec. 6.252.

	6.284  Rule of Specialty (rule requiring that extradited defendant be tried for crimes on which extradition granted, and none other)
	6.2841  Nature of rule in general
	 State ex rel. Onapolis v. State of Wisconsin, 2006 WI App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶7-25.

	6.2842  Particular applications of rule
	 State ex rel. Onapolis v. State of Wisconsin, 2006 WI App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶1-26.

	6.2843  Standard of appellate review of issues of specialty
	 State ex rel. Onapolis v. State of Wisconsin, 2006 WI App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶5.



	6.29  By Other Methods
	6.291  By writ of habeas corpus ad prosequendum
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 6-6, sec. 6.2322.



	6.3  Initial Proceedings And Pretrial Release
	6.31  Determination Of Probable Cause For Continued Detention After Arrest (Gerstein hearing)
	6.311  Requirement of determination of probable cause in general
	 Rothgery v. Gillespie County, 128 S. Ct. 2578 (2008).
	 County of Riverside v. McLaughlin, 111 S. Ct. 1661 (1991): 1990 Term, p. 6-2, sec. 6.312.
	 State v. Williamson, 113 Wis. 2d 389, 335 N.W.2d 814 (1983): 1982 Term, p. 36, sec. 2.3322.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶17.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313.
	 State v. Williamson, 109 Wis. 2d 83, 325 N.W.2d 360 (Ct. App. 1982): 1982 Term, p. 42, sec. 2.891.

	6.312  Requirement of timely probable cause determination in general
	6.3121  Requirement in general
	 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 Term, p. 6-6, sec. 6.312.
	 County of Riverside v. McLaughlin, 111 S. Ct. 1661 (1991): 1990 Term, p. 6-2, sec. 6.312.
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 6-3, sec. 6.312.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶17.
	 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 (Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 (Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316.
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-6, sec. 6.311.

	6.3122  Requirement of prompt determination of probable cause does not apply to persons already in state's lawful custody
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313.

	6.3123  Arrest for probation violation or on probation hold is not arrest for purpose of criminal prosecution and does not trigger requirement of probable cause hearing within reasonable time after arrest
	 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 (Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512.
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.
	 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212.


	6.313  Determining whether probable cause exists
	6.3131  In general
	 For cases dealing generally with the determination whether probable cause for arrest exists, see sec. 1.31.

	6.3132  May be based on hearsay and written testimony
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶17.


	6.314  Procedures for determining probable cause
	6.3141  In general
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 6-3, sec. 6.312.

	6.3142  Need for defendant's presence at proceeding at which determination made
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.

	6.3143  Need for sworn testimony or statement in order to find probable cause
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶17.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.

	6.3144  Authority of court commissioner to make probable cause determination
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.


	6.315  Remedies for failure to make timely determination
	6.3151  In general
	 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 Term, p. 6-6, sec. 6.312.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 6-3, sec. 6.312.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 (Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316.
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.

	6.3152  Suppression of statement made during period of detention
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶42.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.


	6.316  Retroactivity of requirement
	 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 Term, p. 6-6, sec. 6.312.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 6-3, sec. 6.312.
	 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 (Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316.

	6.317  Effect of failure to make timely determination of probable cause
	6.3171  Does not affect subject-matter jurisdiction of trial court
	 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 (Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316.
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.


	6.318  Waiver of objection to failure to properly make required probable cause determination
	6.3181  By failure to raise issue
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.

	6.3182  By entry of guilty plea
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.314.



	6.32  Initial Appearance
	6.321  Requirement of prompt initial appearance
	6.3211  In general
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313.
	 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212.

	6.3212  Requirement does not apply when defendant already in lawful physical custody of the state
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313.

	6.3213  Arrest for probation violation is not arrest for purpose of criminal prosecution and does not trigger requirement of initial appearance within reasonable time after arrest
	 State v. McKinney, 168 Wis. 2d 349, 483 N.W.2d 595 (Ct. App. 1992): 1991 Term, p. 6-7, sec. 6.3212.


	6.322  Procedures at initial appearance
	6.323  Effect of delay in holding initial appearance (state rule)
	6.3231  On statement of defendant
	 For cases dealing with this subject, see sec. 2.4.

	6.3232  On jurisdiction of court
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.
	 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 (Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313.


	6.324  Effect of delay in holding initial appearance (federal rule)
	6.3241  If federal statutory law creates rule permitting or requiring suppression of confession if made more than six hours following arrest without initial appearance, such rule does not apply when person is in custody solely on state charges
	 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 (1994): 1993 Term, p. 6-8, sec. 6.3231.


	6.325  Waiver of complaint about failure to hold prompt initial appearance
	6.3251  By failure to raise issue
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.

	6.3252  By entry of guilty plea
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.314.


	6.326  Other matters
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 6-5, sec. 6.313.


	6.33  Pretrial Release And Bail
	6.331  Constitutional requirements
	 For cases dealing with this subject, see sec. 30.993.

	6.332  When release permitted
	6.3321  Before conviction
	6.3322  During competency commitment
	 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.71.

	6.3323  After conviction, but before sentencing
	6.3324  After sentencing, but before appeal
	 State v. Firkus, 119 Wis. 2d 154, 350 N.W.2d 82 (1984): 1983 Term, p. 189, sec. 10.221.
	 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 (1982): 1981 Term, p. 92, sec. 6.43.
	 State v. Braun, 100 Wis. 2d 77, 301 N.W.2d 180 (1981): 1980 Term, p. 24, sec. 2.423.
	 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 (Ct. App. 1981): 1980 Term, p. 23, sec. 2.422.

	6.3325  Pending appeal
	 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 (Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241.
	 For cases dealing with release pending appeal, see sec. 11.32.

	6.3326  Pending federal habeas corpus review
	 For cases dealing with this subject, see sec. 10.6995.


	6.333  Procedures for obtaining bail
	6.3331  Pretrial
	6.3332  Pending appeal
	6.3333  After reversal of conviction
	 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 15, sec. 2.4112.


	6.334  Factors to consider in permitting release and setting monetary and other conditions of release
	6.3341  In general
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.

	6.3342  Defendant's ability to pay
	6.33421  Fact that defendant is shirker irrelevant to this factor; present ability is all that matters
	 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 (Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212.



	6.335  Monetary and other conditions of release
	6.3351  In general
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 30-8, sec. 30.9842.
	 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 (Ct. App. 1987): 1986 Term, p. 33, sec. 2.4212.

	6.3352  Particular conditions of release
	6.33521  Refraining from driving without valid license
	 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 (Ct. App. 1987): 1986 Term, p. 33, sec. 2.4212.

	6.33522  Prohibition on consumption of alcohol or controlled substance
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321.


	6.3353  Right to impose monetary condition of release when granting release pending appeal in misdemeanor case
	 For cases dealing with this subject, see sec. 11.3252.

	6.3354  Conditions infringing on defendant's right to freedom of speech
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 30-8, sec. 30.9842.

	6.3355  Trial court not required to accept sufficient solvent sureties in lieu of cash
	 State v. Gassen, 143 Wis. 2d 761, 422 N.W.2d 863 (Ct. App. 1988): 1987 Term, p. 6-5, sec. 6.321.

	6.3356  Cannot impose and enforce conditions of release unless defendant is released
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶15-16.
	 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 (Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311.


	6.336  Challenging excessive bail or improper conditions
	6.337  Increase or reduction of bail or modification of conditions of release
	6.338  Forfeiture or other disposition of bail
	6.3381  Bail may be forfeited for violation of conditions of bond other than requirement that defendant attend every court appearance
	 State v. Badzmierowski, 171 Wis. 2d 260, 490 N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 6.3311.

	6.3382  Effect of invalidity of order to appear that defendant violates
	 State v. Braun, 100 Wis. 2d 77, 301 N.W.2d 180 (1981): 1980 Term, p. 24, sec. 2.423.
	 State v. Braun, 92 Wis. 2d 734, 285 N.W.2d 886 (Ct. App. 1979): 1979 Term, p. 22, sec. 2.4111.

	6.3383  Cannot be forfeited for defendant's absconding after sentence imposed
	 State v. Braun, 100 Wis. 2d 77, 301 N.W.2d 180 (1981): 1980 Term, p. 24, sec. 2.423.

	6.3384  Application of bail to satisfy particular obligations
	6.33841  Bail may not be applied toward restitution
	 Olson v. Kaprelian, 202 Wis. 2d 377, 550 N.W.2d 712 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.4863.
	 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321.

	6.33842  To satisfy court costs imposed by court: in general
	 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 694 N.W.2d 415, at ¶4-10.

	6.33843  To satisfy court costs imposed by court:  court is required to order remainder of defendant's bond deposit to be applied toward payment of court costs
	 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 694 N.W.2d 415, at ¶4-10.


	6.3385  Time limitations on appeal from forfeiture of bail
	 State v. Wickstrom, 134 Wis. 2d 158, 396 N.W.2d 188 (1986): 1986 Term, p. 33, sec. 2.4221.

	6.3386  Reduction of forfeiture
	 State v. Ascencio, 92 Wis. 2d 822, 285 N.W.2d 910 (Ct. App. 1979): 1979 Term, p. 23, sec. 2.4112.
	 State v. Braun, 92 Wis. 2d 734, 285 N.W.2d 886 (Ct. App. 1979): 1979 Term, p. 22, sec. 2.4112.

	6.3387  Setting aside of forfeiture order
	6.33871  In general
	 State v. Givens, 88 Wis. 2d 457, 276 N.W.2d 790 (1979): 1978 Term, p. 16, sec. 2.4121.
	 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 623 N.W.2d 179, 2000 Term WCA-160, at ¶4-12.

	6.33872  Factors to consider
	 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 623 N.W.2d 179, 2000 Term WCA-160, at ¶4-12.

	6.33873  Refusal to set aside forfeiture order requires exercise of discretion; it cannot be justified by blanket rule that set aside will never be granted
	 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 623 N.W.2d 179, 2000 Term WCA-160, at ¶4-12.

	6.33874  Appellate review of refusal to set aside forfeiture
	 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 623 N.W.2d 179, 2000 Term WCA-160, at ¶4.


	6.3388  Circuit court has discretion to enter judgment on order forfeiting bail absent motion by district attorney when defendant appears within 30 days of date of forfeiture
	 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 515 (1996): 1995 Term, p. 6-5, sec. 6.3311.

	6.3389  Other matters
	6.33891  Appropriateness of forfeiture in particular case
	 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 515 (1996): 1995 Term, p. 6-5, sec. 6.3311.

	6.33892  Appealability of judgment ordering forfeiture
	 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 515 (1996): 1995 Term, p. 6-7, sec. 6.3314.

	6.33893  Right of person who posted bail to participate in proceedings relating to disposition of bail
	 For cases dealing with this subject, see sec. 12.68743.



	6.339  Other matters
	6.3391  Bail jumping
	 For cases dealing with this subject, see sec. 35.494.

	6.3392  Bail pending appeal
	 For cases dealing with this subject, see sec. 11.32.

	6.3393  Uniform misdemeanor bail schedule
	6.33931  Validity of bail schedule
	 Demmith v. Wisconsin Judicial Conference, 166 Wis. 2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, sec. 6.3311.

	6.33932  Constitutionality of statutory provisions relating to Uniform Misdemeanor Bail Schedule
	 Demmith v. Wisconsin Judicial Conference, 166 Wis. 2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, sec. 6.3311.


	6.3394  Application of bail money to pay fine
	6.33941  In general
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.

	6.33942  Constitutionality of statute permitting allocation of bail money to pay fine
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.


	6.3395  Denial of release (preventive detention)
	 For cases dealing with this subject, see sec. 6.65.

	6.3396  Meaning of terms
	6.33961  "Bail"
	 For cases dealing with this subject, see sec. 12.7155.

	6.33962  "Bond"
	 For cases dealing with this subject, see sec. 12.7156.




	6.34  Other Matters
	6.341  Court's power to impose conditions (e.g., no contact with victim) on defendant who has not been released pending trial
	6.3411  Under chap. 969
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶15-16.
	 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 (Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311.

	6.3412  Under Wis. Stat. § 940.47
	 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 (Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311.
	 For cases dealing generally with the trial court's power to enter orders relating to victims and witnesses, see sec. 6.68.


	6.342  Orders relating to victims and witnesses
	 For cases dealing with this subject, see sec. 6.68.



	6.4  Preliminary Examination
	6.41  Necessity Of Preliminary Examination And Finding Of Probable Cause
	6.411  Necessity of preliminary examination
	6.4111  In general
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432.
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 23, sec. 2.51.

	6.4112  Preliminary examination not constitutionally required
	 For cases dealing with this subject, see sec. 6.466.


	6.412  Necessity of finding of probable cause
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶106.


	6.42  Nature And Purpose Of Preliminary Examination
	6.421  In general
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶24, 32-34, 37, 40, 91.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶24.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 34-3, sec. 34.3422.
	 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 (1993): 1992 Term, p. 6-15, sec. 6.5311.
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-3, sec. 6.42.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 (1984): 1984 Term, p. 46, sec. 2.52.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 26, sec. 2.52.
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 26, sec. 2.52.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 24, sec. 2.52.
	 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 N.W.2d 835 (1980): 1979 Term, p. 23, sec. 2.52.
	 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 270 N.W.2d 62 (1978): 1978 Term, p. 16, sec. 2.51.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 13, sec. 2.51.
	 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 262 N.W.2d 773 (1978): 1977 Term, p. 13, sec. 2.51.
	 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 N.W.2d 515 (1977): 1977 Term, p. 13, sec. 2.51.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶33-34.
	 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 (Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441.
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231.
	 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 (Ct. App. 1990): 1989 Term, p. 6-2, sec. 6.42.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.42.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 6-4, sec. 6.42.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 6-6, sec. 6.42.
	 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 508 (Ct. App. 1986): 1986 Term, p. 35, sec. 2.52.
	 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. App. 1985): 1985 Term, p. 27, sec. 2.5421.
	 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 (Ct. App. 1985): 1984 Term, p. 46, sec. 2.52.
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 47, sec. 2.52.
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111.
	 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 (Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811.
	 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 (Ct. App. 1983): 1983 Term, p. 44, sec. 2.52.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 26, sec. 2.52.
	 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 (Ct. App. 1981): 1980 Term, p. 24, sec. 2.52.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 16, sec. 2.51.

	6.422  Nature of preliminary examination
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶24, 34, 37.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶24.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶30.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶33.
	 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶5.

	6.423  Purpose of preliminary examination
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶34.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶10, 13.
	6.4231  In general
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶24, 32-34, 37, 40, 91.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶24.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶30.
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶31.
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶4.
	 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 308, 668 N.W.2d 346, at ¶17.
	 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶6.
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶9.

	6.4232  Preliminary examination is not for purpose of discovery; discovery is byproduct, not objective, of preliminary examination
	 For cases dealing with this subject, see sec. 6.498.



	6.43  Timeliness Of Preliminary Examination
	6.431  In general
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶33.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.432.
	 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.452.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432.

	6.432  Court's extension of time for holding preliminary examination for cause
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.432.

	6.433  When defendant pursues permissive appeal after initial appearance
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432.

	6.434  Effect of untimely examination
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432.


	6.44  Making The Probable Cause And Bindover Decision
	6.441  General principles for determining probable cause
	6.4411  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶24-25, 64.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 34-3, sec. 34.3422.
	 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 (1993): 1992 Term, p. 6-15, sec. 6.5311.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 6-6, sec. 6.441.
	 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 (1984): 1984 Term, p. 47, sec. 2.541.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 39, sec. 2.541.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 26, sec. 2.541.
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 27, sec. 2.541.
	 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 N.W.2d 835 (1980): 1979 Term, p. 23, sec. 2.531.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 13, sec. 2.521.
	 State v. Berby, 81 Wis. 2d 677, 260 N.W.2d 798 (1978): 1977 Term, p. 13, sec. 2.521.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶24.
	 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 646, 735 N.W.2d 574, at ¶9.
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶21.
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶20.
	 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 308, 668 N.W.2d 346, at ¶12.
	 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶6.
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶36.
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.
	 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322.
	 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 (Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 6-3, sec. 6.441.
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 6-3, sec. 6.441.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 6-4, sec. 6.441.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 6-6, sec. 6.441.
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 6-6, sec. 6.441.
	 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. App. 1985): 1985 Term, p. 27, sec. 2.5421.
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 47, sec. 2.541.
	 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 (Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811.
	 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 (Ct. App. 1983): 1983 Term, p. 45, sec. 2.541.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 39, sec. 2.541.
	 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 217 (Ct. App. 1981): 1981 Term, p. 27, sec. 2.541.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 27, sec. 2.541.
	 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 (Ct. App. 1981): 1980 Term, p. 24, sec. 2.541.
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 25, sec. 2.541.
	 State v. Sirisun, 90 Wis. 2d 58, 279 N.W.2d 484 (Ct. App. 1979): 1978 Term, p. 16, sec. 2.521.

	6.4412  Need only probable cause to believe a felony, not necessarily charged crime, was committed
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 (1990): 1989 Term, p. 6-3, sec. 6.443.
	 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 N.W.2d 515 (1977): 1977 Term, p. 13, sec. 2.51.
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶36.
	 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443.
	 For cases dealing specifically with this principle in the single-count complaint setting, see sec. 6.4431.
	 For cases dealing specifically with this principle in the multiple-count complaint setting, see sec. 6.4442.

	6.4413  If reasonable inference supports finding of probable cause, judge should bind over; judge is not to choose between conflicting facts or inferences or to weigh state's evidence against evidence favorable to defendant
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶34, 36.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 34-3, sec. 34.3422.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 (1984): 1984 Term, p. 47, sec. 2.543.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶24.
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶20.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.
	 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 (Ct. App. 1991): 1990 Term, p. 6-3, sec. 6.443.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 6-3, sec. 6.441.
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 6-3, sec. 6.441.
	 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 282 (Ct. App. 1985): 1984 Term, p. 48, sec. 2.543.

	6.4414  Court not required to state specific felony committed
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶36.

	6.4415  Determination of credibility of witnesses; credibility of witnesses is not issue at preliminary examination; only issue is plausibility of witness's story
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶36.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶23.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 (1984): 1984 Term, p. 47, sec. 2.542.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 27, sec. 2.543.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 23, sec. 2.532.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 13, sec. 2.522.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶34.
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶20.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.
	 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 6-3, sec. 6.442.
	 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. App. 1985): 1985 Term, p. 27, sec. 2.5421.
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 66, sec. 4.3411.
	 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 (Ct. App. 1982): 1982 Term, p. 39, sec. 2.543.
	 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 (Ct. App. 1981): 1980 Term, p. 25, sec. 2.542.


	6.442  Comparison of probable needed to bind defendant over for trial with probable cause in other contexts
	6.4421  Probable cause needed to bind defendant over for trial is greater than that required for issuance of arrest warrant
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.

	6.4422  Probable cause needed to bind defendant over for trial is greater than that required to support issuance of complaint
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 39, sec. 2.541.


	6.443  Making bindover decision in single-count complaint setting
	6.4431  Need only probable cause to believe a felony, not necessarily charged crime, was committed
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 For cases dealing generally with this principle, see sec. 6.4412.


	6.444  Making bindover decision in multiple-count complaint setting
	6.4441  In general
	 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 (Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533.
	 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443.

	6.4442  With respect to particular count, need only probable cause to believe that felony, not necessarily felony charged in that count, was committed
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 For cases dealing generally with this principle, see sec. 6.4412.

	6.4443  If probable cause exists as to particular count, court should order bindover on that count and all counts transactionally related to that count
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.

	6.4444  With respect to transactionally distinct counts, court must find probable cause to believe that a felony was committed as to each count; if probable cause does not exist with respect to transactionally distinct count or counts, count or counts must be dismissed
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.


	6.445  No equal protection violation in standards applied in single-count complaint setting and in multiple-count complaint setting because the standards are the same in both settings
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.

	6.446  Sufficiency of evidence to establish probable cause with respect to particular crimes
	 For cases dealing with the sufficiency of the evidence to establish probable cause with respect to a particular offense, see that offense in chapters 32 to 39.

	6.447  Sufficiency of evidence to establish identity of defendant as perpetrator of crime
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 27, sec. 2.545.
	 For cases dealing with the sufficiency of the evidence to establish the identity of the defendant as the perpetrator of the crime beyond a reasonable doubt, see secs. 19.26 and 19.32.

	6.448  Sufficiency of particular evidence to establish probable cause
	6.4481  Defendant's uncorroborated confession
	 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. App. 1985): 1985 Term, p. 27, sec. 2.5421.
	 For cases dealing with the sufficiency of the defendant's uncorroborated confession to prove guilt beyond a reasonable doubt, see sec. 19.34.


	6.449  Other matters
	6.4491  Remedy when appellate court, on appeal from judgment of conviction, concludes that evidence was insufficient at preliminary examination
	 For cases dealing with this subject, see sec. 6.48716.

	6.4492  Necessity of testimony of chemist or other expert to show nature of controlled substance
	 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 217 (Ct. App. 1981): 1981 Term, p. 166, sec. 12.6121.

	6.4493  Consideration of lack of motive
	 State v. Berby, 81 Wis. 2d 677, 260 N.W.2d 798 (1978): 1977 Term, p. 13, sec. 2.523.

	6.4494  Requirement that trial court exercise discretion
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 14, sec. 2.524.

	6.4495  In determining whether probable cause established, must exclude consideration of evidence improperly admitted
	 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411.

	6.4496  Finding of probable cause may be based solely on unconstitutionally obtained evidence
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231.

	6.4497  Belief that crimes other than charged offense committed, or that defendant is potentially subject to civil liability, does not defeat finding of probable cause
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231.

	6.4498  When challenge is made to new charges contained in information following bindover when original charge stated in complaint is not repeated in information, proper test is sufficiency of evidence test (i.e., whether evidence at preliminary examination was sufficient to demonstrate probable cause to believe defendant committed felony)
	 For cases dealing with this subject, see sec. 6.538.



	6.45  Admission Of Evidence
	6.451  Rules of evidence generally applicable
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶55.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 6-7, sec. 6.451.
	 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 677 (1984): 1983 Term, p. 133, sec. 5.951.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 14, sec. 2.531.
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 14, sec. 2.531.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶34.
	 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 6-3, sec. 6.451.
	 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411.

	6.452  Hearsay evidence
	6.4521  Admissible if it falls within hearsay exception, with no need to show compliance with right to confrontation
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 6-7, sec. 6.4611.

	6.4522  Admissible to prove ownership or lack of consent

	6.453  State crime lab reports
	 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 N.W.2d 835 (1980): 1979 Term, p. 23, sec. 2.541.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 45, sec. 5.351.
	 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 217 (Ct. App. 1981): 1981 Term, p. 28, sec. 2.551.
	 State ex rel. Cholka v. Johnson, 85 Wis. 2d 400, 270 N.W.2d 438 (Ct. App. 1978): 1978 Term, p. 17, sec. 2.531.

	6.454  Need for trial court to exercise discretion in admitting evidence
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 14, sec. 2.533.

	6.455  Effect of erroneous admission of evidence when properly admitted evidence establishes probable cause
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 68, sec. 9.425.
	 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 (Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442.

	6.456  Admission of unconstitutionally obtained evidence
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.

	6.457  Review of magistrate's evidentiary rulings
	 For cases dealing with this subject, see sec. 6.483.


	6.46  Miscellaneous Matters Relating To Preliminary Examination
	6.461  Cross-examination of witnesses
	6.4611  Defendant's right to confront and cross-examine witnesses
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶85.
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 6-7, sec. 6.4611.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 2.5611.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 14, sec. 2.5411.
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 14, sec. 2.5411.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶13.
	 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 15-2, sec. 15.31.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 6-7, sec. 6.4611.
	 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 (Ct. App. 1982): 1982 Term, p. 40, sec. 2.5621.

	6.4612  Scope of cross-examination
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶31.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶39.
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 (1982): 1982 Term, p. 39, sec. 2.5611.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 2.5612.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 25, sec. 2.5611.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 14, sec. 2.5411.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶13.
	 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 (Ct. App. 1981): 1980 Term, p. 25, sec. 2.5611.


	6.462  Defendant's rights at preliminary examination
	6.4621  To confront and cross-examine witnesses
	 For cases dealing with this subject, see sec. 6.4611.

	6.4622  To call witnesses and present other evidence
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶35-37, 85.
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 6-7, sec. 6.4622.

	6.4623  To assistance of counsel
	 For cases dealing with this subject, see sec. 25.142.

	6.4624  To closing argument
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 40, sec. 2.5622.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 2.564.

	6.4625  To interpreter
	 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 (1984): 1983 Term, p. 105, sec. 4.895.
	 For cases dealing generally with the right to an interpreter at criminal proceedings, see sec. 30.971.

	6.4626  To transcript of preliminary examination
	 State v. Dresel, 136 Wis. 2d 461, 401 N.W.2d 855 (Ct. App. 1987): 1986 Term, p. 35, sec. 2.562.

	6.4627  To have proceeding open to public
	 For cases dealing with this subject, see sec. 30.7213.

	6.4628  Right to compulsory process to compel attendance of witnesses
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶35, 37, 67.


	6.463  Preliminary examination of child who is subject to original jurisdiction of adult court; "reverse waiver proceeding"
	6.4631  Preliminary examination
	6.46311  What court must find at preliminary examination: probable cause that defendant committed crime charged in complaint
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶26.


	6.4632  Constitutionality of "reverse waiver" proceeding
	 For cases dealing with this subject, see sec. 42.112.

	6.4633  Standards for determining, and burden of proof on question whether criminal court should retain jurisdiction
	6.46331  Standards for determining whether criminal court should retain jurisdiction
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶23-24.

	6.46332  Burden of proof on question whether criminal court should retain jurisdiction
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶23-24.
	 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632.


	6.4634  Admission of evidence at "reverse waiver" hearing
	6.46341  In general
	6.46342  Admissibility of evidence contradicting offense charged in criminal complaint
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶18-38.

	6.46343  Hearsay in general
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶39-47.

	6.46344  Hearsay upon which expert based opinion
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶39-47.

	6.46345  Opinion regarding truthfulness of witness or of hearsay declarant
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶48-51.


	6.4635  Court's decision on "reverse waiver"
	6.46351  In general
	6.46352  May not be based on findings of fact contrary to those contained in criminal complaint
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶18-38.

	6.46353  May not be based on substantive use of hearsay evidence
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶39-47.


	6.4636  Propriety of decision retaining or relinquishing criminal court jurisdiction in particular case
	6.46361  Decision retaining criminal court jurisdiction
	 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611.
	 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632.

	6.46362  Decision relinquishing criminal court jurisdiction
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶1-55.


	6.4637  Appellate review of decision retaining or transferring jurisdiction
	6.46371  Mode of obtaining review
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.
	 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 282 (Ct. App. 1998): 1997 Term, p. 6-10, 6.4611.

	6.46372  Standard of review
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶39.
	 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611.
	 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632.


	6.4638  Other matters
	6.46381  Court assigned to juvenile division is competent to hear "reverse waiver" hearing under chief judge's order in Milwaukee County
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶53-55.



	6.464  Corporation's right to preliminary examination
	6.4641  Corporation has no right to preliminary examination
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.

	6.4642  Constitutionality of denying corporation right to preliminary examination
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.


	6.465  Effect of errors relating to preliminary on jurisdiction of trial court
	 For cases dealing with this subject, see secs. 6.411 and 12.1334.
	 For cases dealing with the remedy when appellate court, on appeal from judgment of conviction, concludes that evidence was insufficient at preliminary examination, see sec. 6.48716.

	6.466  Preliminary examination not constitutionally required, but rather is purely statutory right
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶32, 84.
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.463.
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-4, sec. 6.466.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 (1984): 1984 Term, p. 48, sec. 2.562.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 2.563.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶11.
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶4.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432.

	6.467  Detention of defendant after dismissal of complaint at preliminary until new complaint filed
	 For cases dealing with this subject, see sec. 6.977.

	6.468  Other matters
	6.4681  Disposition when evidence establishes misdemeanor, not felony
	 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 (1978): 1978 Term, p. 17, sec. 2.541.
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111.

	6.4682  Discovery is incidental fringe benefit of preliminary examination, but it is not a right
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶13.


	6.469  Other matters (cont'd)
	6.4691  Effect of state's destruction of evidence
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 15, sec. 2.544.

	6.4692  Limiting access by public and press to preliminary examination
	 For cases dealing with this subject, see secs. 30.7213 and 46.123.

	6.4693  Testimony of undercover agent giving false name, known to prosecutor to be false, does not require dismissal
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 6-15, sec. 6.461.

	6.4694  Applicability of rules of evidence
	 For cases dealing with this subject, see sec. 6.451.

	6.4695  Waiver of defects and errors in preliminary examination
	 For cases dealing with this subject, see sec. 6.4893.

	6.4696  Preliminary examination is not completed until court renders decision on bindover
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶6-10.

	6.4697  Discovery rights prior to preliminary examination
	 For cases dealing with this subject, see sec. 6.8984.

	6.4698  Preliminary hearing may  be conducted by court commissioner
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶4.



	6.47  State's Remedies Upon Dismissal At Preliminary Examination
	6.471  Trial court review of court commissioner's dismissal of single count of multi-count complaint
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441 and p. 6-16, sec. 6.4722.

	6.472  Reissuance of complaint
	6.4721  When reissuance appropriate or permitted
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Twaite, 110 Wis. 2d 214, 327 N.W.2d 700 (1983): 1982 Term, p. 40, sec. 2.571.
	 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 (1980): 1979 Term, p. 24, sec. 2.561.
	 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 (1978): 1978 Term, p. 17, sec. 2.5511.
	 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 N.W.2d 515 (1977): 1977 Term, p. 15, sec. 2.552.
	 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 (Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711.
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 25, sec. 2.394.

	6.4722  When felony charge reduced to misdemeanor
	 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 (1978): 1978 Term, p. 17, sec. 2.5512.

	6.4723  Detention of defendant until new complaint issued
	 For cases dealing with this subject, see sec. 6.977.


	6.473  Appeal
	6.4731  In general
	 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 (1980): 1979 Term, p. 24, sec. 2.562.
	 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 N.W.2d 515 (1977): 1977 Term, p. 15, sec. 2.551.
	 State v. Wilson, 2000 WI App 114, 235 Wis. 2d 177, 612 N.W.2d 368: 1999 Term, p. 11-2, sec. 11.11312.
	 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. App. 1985): 1985 Term, p. 28, sec. 2.571.

	6.4732  Need to seek trial court review before appeal taken
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.4722.



	6.48  Appellate And Other Review Of Preliminary Examination
	6.481  Modes of review
	6.4811  Habeas corpus
	 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 6.4811.
	 State ex rel. Dowe v. Circuit Court, 178 Wis. 2d 198, 503 N.W.2d 18 (Ct. App. 1993): 1993 Term, p. 6-15, sec. 6.4811.
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 48, sec. 2.5821.
	 State ex rel. Wohlfahrt v. Bodette, 95 Wis. 2d 130, 289 N.W.2d 366 (Ct. App. 1980): 1979 Term, p. 167, sec. 12.211.

	6.4812  Motion to dismiss in trial court
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶9.

	6.4813  Appeal
	6.48131  In general
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.4722.
	 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. App. 1985): 1985 Term, p. 28, sec. 2.571.

	6.48132  Right to review on appeal from conviction
	 For cases dealing with this subject, see sec. 6.486.



	6.482  Standard and scope of review of bindover decision
	6.4821  In general
	 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 N.W.2d 30, at ¶19, 47, 50.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶26.
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶36.
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶20.
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 6.4811.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 34-3, sec. 34.3422.
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-4, sec. 6.481.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 30, sec. 2.5831.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 30, sec. 2.5831.
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 30, sec. 2.5832.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 25, sec. 2.581.
	 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 N.W.2d 835 (1980): 1979 Term, p. 24, sec. 2.572.
	 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 270 N.W.2d 62 (1978): 1978 Term, p. 18, sec. 2.56.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 15, sec. 2.5611.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 15, sec. 2.5611.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶25.
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶21.
	 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 308, 668 N.W.2d 346, at ¶17.
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶6.
	 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶4.
	 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶7.
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶37.
	 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 (Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.
	 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231.
	 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 6-5, sec. 6.481.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 6-4, sec. 6.481.
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 6-7, sec. 6.4811.
	 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 508 (Ct. App. 1986): 1986 Term, p. 36, sec. 2.581.
	 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. App. 1985): 1985 Term, p. 28, sec. 2.583.
	 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 (Ct. App. 1985): 1984 Term, p. 48, sec. 2.581.
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111.
	 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 (Ct. App. 1983): 1983 Term, p. 46, sec. 2.5812.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 41, sec. 2.581.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 30, sec. 2.5831.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 30, sec. 2.5831.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 29, sec. 2.582.
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 25, sec. 2.581.
	 State v. Sirisun, 90 Wis. 2d 58, 279 N.W.2d 484 (Ct. App. 1979): 1978 Term, p. 18, sec. 2.56.
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 18, sec. 2.56.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 18, sec. 2.56.
	 State ex rel. Cholka v. Johnson, 85 Wis. 2d 400, 270 N.W.2d 438 (Ct. App. 1978): 1978 Term, p. 18, sec. 2.56.

	6.4822  When evidence found insufficient to establish probable cause
	 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 (1984): 1984 Term, p. 48, sec. 2.581.
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 30, sec. 2.5832.
	 State v. Berby, 81 Wis. 2d 677, 260 N.W.2d 798 (1978): 1977 Term, p. 15, sec. 2.5612.
	 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶7, 13.
	 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 (Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811.

	6.4823  When trial court reviewing determination of preliminary hearing judge
	 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 (Ct. App. 1983): 1983 Term, p. 46, sec. 2.5812.

	6.4824  When trial court reviewing court commissioner's bindover decision
	6.48241  In general
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶1-11.
	 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441.

	6.48242  Defendant not entitled to de novo review of couirt commissioner’s decision binding him or her over for trial
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶1-11.


	6.4825  When appellate court is reviewing circuit court's reversal of court commissioner's determination regarding existence of probable cause at preliminary hearing
	 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 (Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711.

	6.4826  On review, appellate court will search record for any substantial ground based on competent evidence to support circuit court's bindover decision
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶26, 54.


	6.483  Standard of review of evidentiary rulings
	6.4831  In general
	 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322.
	 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822.

	6.4832  When trial court reviewing court commissioner's evidentiary rulings
	 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4823.

	6.4833  Denial of right to cross-examine witnesses at preliminary hearing
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.


	6.484  Standard of review of decision whether state has new or unused evidence justifying issuance of second complaint
	6.4841  When appellate court is reviewing circuit court's reversal of court commissioner's determination regarding existence of new or unused evidence
	 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 (Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711.


	6.485  Standard of review in determining legal principles to be applied by trial court in assessing whether probable cause exists
	6.4851  In general
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶23.

	6.4852  Determining whether court at preliminary examination may choose between competing inferences
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶23.


	6.486  Right to review and/or relief on appeal from conviction for errors or evidentiary insufficiency at preliminary examination
	6.4861  In general
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 (1991): 1990 Term, p. 6-5, sec. 6.482.
	 State v. Noll, 160 Wis. 2d 642, 467 N.W.2d 116 (1991): 1990 Term, p. 6-6, sec. 6.482.
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-4, sec. 6.482.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-6, sec. 6.483.
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, See sec. 20.854.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 6-20, sec. 6.485.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-16, sec. 6.483.
	 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 (Ct. App. 1990): 1989 Term, p. 30-4, sec. 30.7211.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 6-5, sec. 6.482.
	 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 508 (Ct. App. 1986): 1986 Term, p. 36, sec. 2.582.
	 For cases dealing with the remedy when defects in preliminary examination are raised on appeal from judgment of conviction, see sec. 6.487.

	6.4862  If defendant seeks leave to appeal nonfinal bindover order, but court of appeals does not accept discretionary appeal, error at preliminary hearing is preserved for review on appeal from conviction
	6.48621  In general
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.

	6.48622  To preserve error for review on appeal from conviction, defendant must have raised same issue in petition for leave to appeal nonfinal order
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.


	6.4863  Review and/or relief for denial of right to counsel
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.

	6.4864  Review and/or relief for denial of right to cross-examine witnesses
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.

	6.4865  Review and/or relief for evidentiary error
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-16, sec. 6.483.

	6.4866  Review and/or relief for denial of right to be present at preliminary examination
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 6-20, sec. 6.485.

	6.4867  Review and/or relief for failure to establish probable cause at preliminary examination
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.


	6.487  Remedy when defects in preliminary examination are raised on appeal from judgment of conviction
	6.4871  Remedy when appellate court, on appeal from judgment of conviction, concludes that evidence was insufficient or error was committed at preliminary examination
	6.48711  In general
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 (1991): 1990 Term, p. 6-5, sec. 6.482.
	 State v. Noll, 160 Wis. 2d 642, 467 N.W.2d 116 (1991): 1990 Term, p. 6-6, sec. 6.482.
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-4, sec. 6.482.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-6, sec. 6.483.
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-16, sec. 6.483.
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 6-15, sec. 6.461.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.483.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.483.
	 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 (Ct. App. 1990): 1989 Term, p. 30-4, sec. 30.7211.
	 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411.

	6.48712  Particular error: denial of right to counsel
	 For cases dealing with this subject, see sec. 6.4863.

	6.48713  Particular error: denial of right to cross-examine witnesses
	 For cases dealing with this subject, see sec. 6.4864.

	6.48714  Particular error: violation of rule of evidence
	 For cases dealing with this subject, see sec. 6.4865.

	6.48715  Particular error: defendant denied right to be present at preliminary examination
	 For cases dealing with this subject, see sec. 6.4866.

	6.48716  Particular error: evidence insufficient to establish probable cause, but proof beyond a reasonable doubt established at trial
	 For cases dealing with this subject, see sec. 6.4867.


	6.4872  Remedy when appellate court, on appeal from judgment of conviction entered upon guilty plea, concludes that evidence failed to provide factual basis for plea to felony and that evidence was insufficient at preliminary examination to provide probable cause to believe felony was committed, but evidence sufficient to show misdemeanor
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.



	6.49  Other Matters
	6.491  Effect of erroneous admission of evidence when properly admitted evidence establishes probable cause
	 For cases dealing with this subject, see sec. 6.455.

	6.492  In determining sufficiency of evidence to establish probable cause, must exclude consideration of evidence improperly admitted
	 For cases dealing with this subject, see sec. 6.4495.

	6.493  Any error at preliminary hearing is cured by fair and errorless trial
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 6-20, sec. 6.485.
	 For other cases explicitly or implicitly adopting this principle, see secs. 6.4861 and 6.48711.

	6.494  Waiver of errors and defects in preliminary examination
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 15, sec. 2.542.

	6.495  Propriety of remand for limited preliminary examination or other proceeding to cure defect
	 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 (1989): 1988 Term, p. 11-12, sec. 11.872.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 15, sec. 2.562.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 60, sec. 8.133.

	6.496  Discovery rights prior to preliminary examination
	 For cases dealing with this subject, see sec. 6.8984.

	6.497  Preliminary examination is not a trial
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶24.

	6.498  Preliminary examination is not for purpose of discovery; discovery is byproduct, not objective, of preliminary examination
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶24.



	6.5  Information
	6.51  Nature, Necessity, And Purpose Of Information
	6.511  Nature and purpose of information
	 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 (Ct. App. 1995): 1995 Term, p. 6-24, sec. 6.561.
	 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 (Ct. App. 1987): 1986 Term, p. 36, sec. 2.61.

	6.512  Necessity of information
	 State v. Woehrer, 83 Wis. 2d 696, 266 N.W.2d 366 (1978): 1977 Term, p. 16, sec. 2.61.
	 State v. May, 100 Wis. 2d 9, 301 N.W.2d 458 (Ct. App. 1980): 1980 Term, p. 25, sec. 2.62.


	6.52  Filing And Service
	6.521  Time for filing: within 30 days from arraignment
	6.5211  In general
	 State v. Woehrer, 83 Wis. 2d 696, 266 N.W.2d 366 (1978): 1977 Term, p. 16, sec. 2.62.
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶7.
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 6-17, sec. 6.521.
	 State v. May, 100 Wis. 2d 9, 301 N.W.2d 458 (Ct. App. 1980): 1980 Term, p. 25, sec. 2.62.

	6.5212  Thirty-day period for filing information does not begin to run until court renders decision on bindover following preliminary examination
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶6-10.


	6.522  Time for service
	 State v. May, 100 Wis. 2d 9, 301 N.W.2d 458 (Ct. App. 1980): 1980 Term, p. 25, sec. 2.62.


	6.53  Charge Made In Information
	6.531  Must be based on facts elicited at preliminary examination, i.e., must be transactionally related to one or more of the felonies for which defendant has been bound over for trial
	6.5311  Requirement in general
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 6-14, sec. 6.5311.
	 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 (1993): 1992 Term, p. 6-15, sec. 6.5311.
	 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 (1990): 1989 Term, p. 6-6, sec. 6.532.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 26, sec. 2.63.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 16, sec. 2.64.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.532.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.531.
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7241.
	 State v. Burke, 148 Wis. 2d 125, 434 N.W.2d 788 (Ct. App. 1988): 1988 Term, p. 6-4, sec. 6.531.

	6.5312  Requirement does not apply to additional misdemeanors alleged in information
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 6-14, sec. 6.5311.


	6.532  Not limited to charges advanced at preliminary examination; information may include any charge or charges so long as they are not wholly unrelated to transactions or facts considered or testified to at preliminary
	6.5321  Rule in general
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 (1993): 1992 Term, p. 6-15, sec. 6.5311.
	 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 (1990): 1989 Term, p. 6-6, sec. 6.532.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 26, sec. 2.64.
	 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 262 N.W.2d 773 (1978): 1977 Term, p. 16, sec. 2.65.
	 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 N.W.2d 515 (1977): 1977 Term, p. 16, sec. 2.65.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶11, 16.
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶7.
	 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 308, 668 N.W.2d 346, at ¶13-15.
	 State v. Bury, 2001 WI App 37, 241 Wis. 2d 261, 624 N.W.2d 395, 2000 Term WCA-191, at ¶1-11.
	 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 (Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533.
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.532.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-16, sec. 6.531.
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7241.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 6-5, sec. 6.532.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 160, sec. 9.1241.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 30, sec. 2.64.
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 18, sec. 2.61.

	6.5322  Rule applies even when magistrate at preliminary examination has found lack of probable cause with respect to charge being made in information
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶7.

	6.5323  Rule applies even when prosecutor has successfully objected at preliminary examination to questions that were relevant to charge being added in information, but not to that originally made in complaint
	 For cases dealing with this subject, see sec. 6.537.

	6.5324  Additional charge may relate to victim different from victim in charges advanced at preliminary examination
	 State v. Bury, 2001 WI App 37, 241 Wis. 2d 261, 624 N.W.2d 395, 2000 Term WCA-191, at ¶1-11.

	6.5325  When challenge is made to new charges contained in information following bindover when original charge stated in complaint is not repeated in information, proper test is sufficiency of evidence test (i.e., whether evidence at preliminary examination was sufficient to demonstrate probable cause to believe defendant committed felony)
	 For cases dealing with this subject, see sec. 6.538.


	6.533  Not limited to charge made in complaint when preliminary waived
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.531.

	6.534  Need not be supported by probable cause
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 (1990): 1989 Term, p. 6-6, sec. 6.532.
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶7.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7241.

	6.535  In multiple-count criminal complaint setting
	6.5351  Information may include any charge transactionally related to any count on which bindover ordered
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 (Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533.
	 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443.

	6.5352  Propriety of including in information charge previously made in complaint: information may not include a charge when probable cause not found with respect to that charge or transactionally related charge at preliminary examination
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.

	6.5353  Propriety of including in information charge not previously made in complaint: information may not include any charge based on facts arising out of transaction with respect to which no probable cause to believe that a felony was committed was found at preliminary examination
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.


	6.536  May include charges dismissed by state before testimony at preliminary examination commences
	 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 (1990): 1989 Term, p. 6-6, sec. 6.532.

	6.537  When prosecutor amends information to proper charge, defendant not prejudiced by trial court's refusal to dismiss original charge
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.

	6.538  When challenge is made to new charges contained in information following bindover when original charge stated in complaint is not repeated in information, proper test is sufficiency of evidence test (i.e., whether evidence at preliminary examination was sufficient to demonstrate probable cause to believe defendant committed felony)
	 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 308, 668 N.W.2d 346, at ¶1-24.

	6.539  Other matters
	6.5391  May include charge of crime even though prosecutor has successfully objected at preliminary examination to questions that were relevant to that crime, but not to crime charged in complaint
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶1-17.

	6.5392  When information charges defendant with multiple counts based on multiple acts violating same criminal statute, it should tie specific act to each count charged
	 For cases dealing with this subject, see sec. 6.148.



	6.54  Sufficiency Of Content
	6.541  In general
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 21, sec. 2.321.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 26, sec. 2.651.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 26, sec. 2.651.
	 State ex rel. Bell v. Columbia County Court, 82 Wis. 2d 401, 263 N.W.2d 162 (1978): 1977 Term, p. 16, sec. 2.63.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶30-34.
	 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 (Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 27, sec. 2.651.

	6.542  Alleging time and place of offense
	6.5421  Alleging time of offense
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 6-2, sec. 6.143.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 24, sec. 2.62.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶30-34.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶17, 27-37.
	 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.
	 State v. Stark, 162 Wis. 2d 537, 470 N.W.2d 317 (Ct. App. 1991): 1990 Term, p. 6-6, sec. 6.5421.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.451.
	 State v. R.A.R., 148 Wis. 2d 408, 435 N.W.2d 315 (Ct. App. 1988): 1988 Term, p. 6-1, sec. 6.142.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 6-3, sec. 6.143.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 For cases dealing with the sufficiency of the allegation in the complaint as to the time of the offense, see sec. 6.142.
	 For cases dealing with instructing jury on time of offense, see sec. 8.5394.

	6.5422  Alleging place of offense
	6.54221  In general
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 For cases dealing with the sufficiency of the allegation in the complaint as to the location of the offense, see sec. 6.143.

	6.54222  Crime involving failure to act is committed at place where act is required to be performed
	 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 (Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312.



	6.543  Alleging elements of offense
	6.5431  In general
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 31, sec. 2.6521.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 31, sec. 2.6521.
	 For cases dealing with the sufficiency of the complaint to allege the elements of the offense, see sec. 6.144.

	6.5432  Incorporation of elements through citation to statute
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 33-4, sec. 33.2221.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 25, sec. 2.631.
	 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 (Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 6-5, sec. 6.5422.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 31, sec. 2.6521.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 27, sec. 2.6521.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 27, sec. 2.6521.
	 For cases dealing with the incorporation of elements through citation in the complaint to the statute creating the charged offense, see sec. 6.1442.

	6.5433  Penalty enhancer is not necessarily element of offense
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 For cases dealing generally with the effect of a penalty enhancer on the substantive offense, i.e., whether penalty enhancer becomes element of offense that must be proved at trial beyond a reasonable doubt, see sec. 31.611.

	6.5434  Effect of failure to allege elements of offense
	 For cases dealing with this subject, see sec. 12.1254.

	6.5435  Sufficiency with respect to particular offense
	 For cases dealing with the sufficiency of the complaint to charge a particular offense, see that offense in chapters 32 to 39.


	6.544  Effect of reference to wrong or nonexistent statutory subsection
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56.
	 For cases dealing with the effect of reference in the complaint to a wrong or nonexistent statutory subsection, see sec. 6.146.

	6.545  Negating statutory exceptions to liability for offense
	 For cases dealing with this subject, see sec. 6.145.

	6.546  Charging party to a crime
	 For cases dealing with this subject, see sec. 31.25.

	6.547  Charging repeater status
	6.5471  No need to allege repeater status in information if allegation of status has been made in complaint
	 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 (Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511.


	6.548  When information charges defendant with multiple counts based on multiple acts violating same criminal statute, it should tie specific act to each count charged
	 For cases dealing with this subject, see sec. 6.148.

	6.549  Other matters
	6.5491  Remedy when charging document mischaracterizes degree of offense,  e.g., when it designates crime charged as felony when it is actually misdemeanor
	 For cases dealing with this subject, see sec. 6.1491.

	6.5492  Information is not insufficient with respect to nature of charge when defendant's misapprehension regarding nature of offense charged is attributable to incorrect reading of statute under which charge leveled rather than insufficiency in information
	 For cases dealing with this subject, see sec. 30.916.



	6.55  Multiplicity And Duplicity In Information
	6.551  Multiplicity
	 For cases dealing with this subject, see secs. 6.171 and 31.73.

	6.552  Duplicity
	 For cases dealing with this subject, see sec. 6.172.


	6.56  Amendment Of Information
	6.561  General principles
	6.5611  In general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶17.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 (1995): 1994 Term, p. 6-17, sec. 6.561.
	 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 (1981): 1981 Term, p. 31, sec. 2.67.
	 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 (1978): 1977 Term, p. 16, sec. 2.66.
	 State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 16, sec. 2.66.
	 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶19-30.
	 In Interest of Tawanna H., 223 Wis. 2d 572, 590 N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, sec. 42.6412.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251.
	 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 (Ct. App. 1995): 1995 Term, p. 6-24, sec. 6.561.
	 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 (Ct. App. 1993): 1993 Term, p. 6-17, sec. 6.561.
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 27, sec. 2.67.
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 18, sec. 2.63.
	 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 (Ct. App. 1978): 1978 Term, p. 21, sec. 2.928.
	 For cases dealing with the amendment of the complaint, see sec. 6.196.

	6.5612  To allege repeater status
	 For cases dealing with this subject, see sec. 31.6243.

	6.5613  To add charge
	 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶19-30.


	6.562  After arraignment, but before trial, with leave of the court
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶17.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Bury, 2001 WI App 37, 241 Wis. 2d 261, 624 N.W.2d 395, 2000 Term WCA-191, at ¶6.

	6.563  At trial, to conform to proof
	6.5631  In general
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶19-30.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶13-16.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 In Interest of Tawanna H., 223 Wis. 2d 572, 590 N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, sec. 42.6412.
	 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 (Ct. App. 1995): 1995 Term, p. 6-24, sec. 6.561.
	 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 139 (Ct. App. 1991): 1990 Term, p. 6-8, sec. 6.563.
	 For cases dealing with amendment of the complaint to conform to the proof at trial, see sec. 6.1963.

	6.5632  By adding charge
	 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶19-30.


	6.564  Defendant's rights to notice of charge and to present a defense may be violated by amendment of information on day of trial
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.

	6.565  Waiver of objection to amendment of complaint
	6.5651  Defendant waives objection to amendment of information to add additional charges if he fails to object to such amendment in trial court
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.

	6.5652  Waiver of right to challenge amendment of information by requesting severance of amended count from other counts rather than requesting a continuance
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.



	6.57  Other Matters Relating To Information
	6.571  Waiver of objection to information
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 27, sec. 2.681.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 114, sec. 10.423.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 32, sec. 2.681.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 27, sec. 2.67.

	6.572  Joinder of defendants or offenses in same information
	6.5721  Of defendants
	 For cases dealing with this subject, see sec. 6.15.

	6.5722  Of offenses
	 For cases dealing with this subject, see sec. 6.16.


	6.573  Charging in the disjunctive
	 For cases dealing with this subject, see sec. 6.172.

	6.574  Judicial review of district attorney's choice of charge
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 28, sec. 2.682.
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111.
	 For cases dealing generally with the district attorney's choice of charge, see sec. 12.43.

	6.575  Surplus allegations may be disregarded
	 For cases dealing with this subject, see sec. 19.513.

	6.576  Effect of failure to charge offense
	 For cases dealing with this subject, see sec. 12.1254.

	6.577  PTAC theory not waived by omission of statutory cite from information
	 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 227 (1978): 1977 Term, p. 17, sec. 2.671.

	6.578  When defendant improperly charged in information, will judgment flowing from that improper charge be reversed even though defendant has had error-free trial?
	 For cases dealing with this subject, see sec. 6.582.

	6.579  Other matters
	6.5791  Effect of defects in form of information
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.

	6.5792  When prosecutor amends information to proper charge, defendant not prejudiced by trial court's refusal to dismiss original charge
	 For cases dealing with this subject, see sec. 6.537.

	6.5793  When challenge is made to new charges contained in information following bindover when original charge stated in complaint is not repeated in information, proper test is sufficiency of evidence test (i.e., whether evidence at preliminary examination was sufficient to demonstrate probable cause to believe defendant committed felony)
	 For cases dealing with this subject, see sec. 6.538.

	6.5794  Remedy when charging document mischaracterizes degree of offense,  e.g., when it designates crime charged as felony when it is actually misdemeanor
	 For cases dealing with this subject, see sec. 6.1491.



	6.58  Appellate Review Of Challenge To Information
	6.581  In general
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 28, sec. 2.682.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶31.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.

	6.582  When defendant improperly charged in information, will judgment flowing from that improper charge be reversed even though defendant has had error-free trial?
	6.5821  Yes (Wisconsin Court of Appeals' answer)
	 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 (Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533.

	6.5822  Unanswered by Wisconsin Supreme Court, but court of appeals' answer may have been undermined by supreme court;s rejection of court of appeals' primary holding in this case
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 6-21, sec. 6.5341.




	6.6  Other Pretrial Proceedings
	6.61  Substitution Of Judge
	6.611  Constitutionality of substitution statute
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 42, sec. 2.811.
	 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 (1982): 1981 Term, p. 32, sec. 2.811.
	 State ex rel. Tinti v. Circuit Court, 159 Wis. 2d 783, 464 N.W.2d 853 (Ct. App. 1990): 1990 Term, p. 6-8, sec. 6.611.

	6.612  Sufficiency of request for substitution
	6.613  Timeliness of request for substitution
	6.6131  In general
	 State ex rel. Mace v. Circuit Court, 193 Wis. 2d 208, 532 N.W.2d 720 (1995): 1994 Term, p. 6-18, sec. 6.611.
	 State ex rel. Warrington v. Circuit Court, 100 Wis. 2d 726, 303 N.W.2d 590 (1981): 1980 Term, p. 28, sec. 2.811.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 25, sec. 2.811.
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶11-12.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.611.
	 State ex rel. Nowak v. Circuit Court, 169 Wis. 2d 395, 485 N.W.2d 419 (Ct. App. 1992): 1991 Term, p. 6-17, sec. 6.611.
	 State ex rel. Tinti v. Circuit Court, 159 Wis. 2d 783, 464 N.W.2d 853 (Ct. App. 1990): 1990 Term, p. 6-9, sec. 6.612.
	 State ex rel. Tessmer v. Circuit Court, 123 Wis. 2d 439, 367 N.W.2d 235 (Ct. App. 1985): 1984 Term, p. 50, sec. 2.811.

	6.6132  Statutory time limit to request substitution does not commence until assigned individual has become judge
	 State ex rel. Strong v. Circuit Court, 184 Wis. 2d 223, 516 N.W.2d 451 (Ct. App. 1994): 1993 Term, p. 6-18, sec. 6.6111.

	6.6133  Provisions of, and interpretation of time limits in, civil substitution statute do not control or inform time limits imposed by criminal substitution statute
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶12.

	6.6134  Timeliness of request for substitution of trial judge subsequently assigned:  request must be made prior to commencement of proceedings
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶11-12.


	6.614  Effect of substitution request
	6.6141  In general
	 State v. Smith, 106 Wis. 2d 17, 315 N.W.2d 343 (1982): 1981 Term, p. 34, sec. 2.812.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Austin, 171 Wis. 2d 251, 490 N.W.2d 780 (Ct. App. 1992): 1992 Term, p. 6-20, sec. 6.612.
	 State v. Smith, 103 Wis. 2d 361, 309 N.W.2d 7 (Ct. App. 1981): 1981 Term, p. 34, sec. 2.812.

	6.6142  Limits trial judge's competency to act, but does not deprive trial judge of jurisdiction
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.


	6.615  Waiver of substitution request and of objection to denial of substitution
	6.6151  Waiver of substitution request
	6.61511  In general
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Austin, 171 Wis. 2d 251, 490 N.W.2d 780 (Ct. App. 1992): 1992 Term, p. 6-20, sec. 6.612.
	 State ex rel. Nowak v. Circuit Court, 169 Wis. 2d 395, 485 N.W.2d 419 (Ct. App. 1992): 1991 Term, p. 6-17, sec. 6.611.
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.613.

	6.61512  By entry of guilty or no contest plea after substitution request made
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	6.61513  Failure to object to judge's presiding over case after substitution request filed does not waive objection to judge's continuing to preside over case
	 State v. Austin, 171 Wis. 2d 251, 490 N.W.2d 780 (Ct. App. 1992): 1992 Term, p. 6-20, sec. 6.612.

	6.61514  In case of subsequently assigned judge:  request must be made before commencement of proceedings
	 For cases dealing with this subject, see sec. 6.6133.


	6.6152  Waiver of objection to denial of substitution
	6.61521  By failing to promptly seek review of it
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State ex rel. Nowak v. Circuit Court, 169 Wis. 2d 395, 485 N.W.2d 419 (Ct. App. 1992): 1991 Term, p. 6-17, sec. 6.611.

	6.61522  By entry of guilty or no contest plea after substitution request denied


	6.616  Withdrawal of request for substitution
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 25, sec. 2.812.

	6.617  Substitution of judge other than trial judge originally assigned
	6.6171  Substitution of judge assigned to preliminary examination (Wis. Stat. § 971.20(3))
	6.6172  Substitution of trial judge subsequently assigned (Wis. Stat. § 971.20(5))
	6.61721  In general
	 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 766 N.W.2d 781, at ¶1-14.

	6.61722  This provision allows for substitution only prior to time defendant is determined to be guilty or not guilty, whether by factfinder or based on guilty or no-contest plea
	 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 766 N.W.2d 781, at ¶1-14.

	6.61723  This provision does not allow defendant to seek substitution of judge assigned to handle sentencing after revocation
	 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 766 N.W.2d 781, at ¶1-14.


	6.6173  Substitution of judge following appeal (Wis. Stat. § 971.20(7))
	 Rohl v. State, 97 Wis. 2d 514, 293 N.W.2d 922 (1980): 1980 Term, p. 28, sec. 2.812.
	 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 (Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621.
	 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 (Ct. App. 1986): 1986 Term, p. 199, sec. 10.52.


	6.618  Appellate review of refusal to honor request
	6.6181  In general
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 26, sec. 2.813.
	 State ex rel. Tessmer v. Circuit Court, 123 Wis. 2d 439, 367 N.W.2d 235 (Ct. App. 1985): 1984 Term, p. 51, sec. 2.812.

	6.6182  Mode of review
	 State ex rel. Mace v. Circuit Court, 193 Wis. 2d 208, 532 N.W.2d 720 (1995): 1994 Term, p. 6-18, sec. 6.611.

	6.6183  Standard of review
	 State ex rel. Mace v. Circuit Court, 193 Wis. 2d 208, 532 N.W.2d 720 (1995): 1994 Term, p. 6-18, sec. 6.611.


	6.619  Other matters
	6.6191  Violation of substitution-of-judge statute does not necessarily violate defendant's constitutional rights
	 For cases dealing with this subject, see sec. 30.583.

	6.6192  Substitution in sexually violent person (i.e., ch. 980) proceeding
	 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 (Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241.

	6.6193  Effect of improper denial of substitution request
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	6.6194  When assigned judge is from another county and holds court in that county, all documents executed by assigned judge are to be filed with the circuit court of the county where the records and files of the matter are kept
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.

	6.6195  Trial court not required to disclose information to defendant that might bear on decision whether to request substitution of judge
	 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 655 N.W.2d 223, 2002 Term WCA-192, at ¶9-14.

	6.6196  Related matters
	 For cases dealing with motions for recusal or disqualification of judge, see sec. 6.971.
	 For cases dealing with the right to an impartial judge, see sec. 30.5.

	6.6197  What constitutes granting of request for substitution that bars judge from continuing to preside over case
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶10.



	6.62  Arraignment
	6.621  Timeliness of arraignment
	6.6211  Effect of untimely arraignment to which defendant does not object
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.


	6.622  Required reading of information by district attorney
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.

	6.623  Required inquiry of multiple defendants represented by same attorney
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Kaye, 106 Wis. 2d 1, 315 N.W.2d 337 (1982): 1981 Term, p. 107, sec. 8.233.
	 For cases dealing generally with joint representation of codefendants and possible conflict of interest that such representation may create, see sec. 25.2321.

	6.624  Plea
	 For cases dealing with this subject, see sec. 6.96.

	6.625  Effect of defects in arraignment that are not objected to
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.


	6.63  Proceedings Relating To Competency Of Defendant To Proceed
	6.631  Requirement of competency
	6.6311  During proceedings and at trial leading to conviction
	 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 Term, p. 6-26, sec. 6.6334.
	 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 Term, p. 6-22, sec. 6.631.
	 Medina v. California, 112 S. Ct. 2572 (1992): 1991 Term, p. 6-18, sec. 6.6331.
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶47-48, 53.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 (1997): 1996 Term, p. 6-5, sec. 6.634.
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.
	 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 (1986): 1986 Term, p. 144, sec. 8.2351.
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶8.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶26.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 (Ct. App. 1988): 1988 Term, p. 6-5, sec. 6.6331.

	6.6312  During postconviction proceedings
	 For cases dealing with this subject, see sec. 10.165.

	6.6313  During proceedings for revocation of probation or parole
	 For cases dealing with this subject, see sec. 41.31291.
	 For cases dealing with the procedure for determining competency during probation or parole revocation proceedings, see sec. 41.36912.


	6.632  Test for competency
	6.6321  Competency to proceed to trial
	6.63211  In general
	 Indiana v. Edwards, 128 S. Ct. 2379 (2008).
	 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 Term, p. 6-25, sec. 6.6321.
	 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 Term, p. 6-22, sec. 6.6321.
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶53.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 (1997): 1996 Term, p. 6-5, sec. 6.634.
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 25, sec. 2.71.
	 Lepley v. State, 90 Wis. 2d 369, 280 N.W.2d 124 (1979): 1978 Term, p. 18, sec. 2.71.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶8-10, 26.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 6-10, sec. 6.63211.
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 (Ct. App. 1988): 1988 Term, p. 6-5, sec. 6.6331.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 50, sec. 2.711.

	6.63212  Test remains same regardless of stage of proceedings at which competency issue is raised
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶9.

	6.63213  Test is the same for pleading guilty or waiving counsel as for standing trial
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶9.

	6.63214  Focus of question of competency is on defendant's capacity to understand proceedings and assist in defense at time of proceedings, not at some time in past
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶9, 16.

	6.63215  Effect of amnesia
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 50, sec. 2.712.
	 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 557 (Ct. App. 1987): 1986 Term, p. 163, sec. 8.353.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 50, sec. 2.711.

	6.63216  Comparison of test for competency to stand trial and of competency to waive counsel and represent oneself
	 For cases dealing with this subject, see sec. 30.44.


	6.6322  Competency during postconviction proceedings
	 For cases dealing with this subject, see sec. 10.165.

	6.6323  Competency in probation or parole revocation proceeding
	 For cases dealing with this subject, see sec. 41.31291.


	6.633  Inquiry into competency to stand trial
	6.6331  When competency evaluation required
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 (1997): 1996 Term, p. 6-5, sec. 6.634.
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.
	 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 (1986): 1986 Term, p. 144, sec. 8.2351.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971.
	 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 (Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322.
	 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 (Ct. App. 1988): 1988 Term, p. 6-5, sec. 6.6331.
	 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 (Ct. App. 1987): 1986 Term, p. 146, sec. 8.2351.

	6.6332  Burden of proof on question of competency
	6.63321  Burden of proof in general
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 (1997): 1996 Term, p. 6-5, sec. 6.634.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶8.

	6.63322  Constitutionality of placing burden of proof on defendant to prove competency
	 Medina v. California, 112 S. Ct. 2572 (1992): 1991 Term, p. 6-18, sec. 6.6331.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	6.63323  Constitutionality of placing burden of proof on defendant to prove incompetency by preponderance of evidence
	 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 Term, p. 6-26, sec. 6.6334.

	6.63324  Constitutionality of placing burden on defendant to prove incompetency by clear and convincing evidence
	 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 Term, p. 6-26, sec. 6.6334.

	6.63325  Constitutionality of burden of proof placed on state to show by clear and convincing evidence that defendant is incompetent when defendant claims he is competent
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.


	6.6333  Presumption of competency
	6.63331  Existence in general
	6.63332  Constitutionality of
	 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 Term, p. 6-26, sec. 6.6334.
	 Medina v. California, 112 S. Ct. 2572 (1992): 1991 Term, p. 6-18, sec. 6.6331.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.


	6.6334  Constitutional issues attending inquiry into competency
	6.63341  Constitutionality of presumption of competency
	 For cases dealing with this subject, see sec. 6.63332.

	6.63342  Constitutionality of placing burden of proof on defendant to prove competency
	 For cases dealing with this subject, see sec. 6.63322.

	6.63343  Constitutionality of placing burden of proof on defendant to prove incompetency by preponderance of evidence
	 For cases dealing with this subject, see sec. 6.63323.

	6.63344  Constitutionality of placing burden on defendant to prove incompetency by clear and convincing evidence
	 For cases dealing with this subject, see sec. 6.63324.


	6.6335  Procedures for determining competency
	6.63351  In general
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶6.

	6.63352  No need for court to address defendant personally and receive his personal waiver of competency hearing after receipt of report by expert on defendant's condition
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.

	6.63353  No right to bail during pendency of competency proceedings
	 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.71.


	6.6336  What court may or must consider at inquiry into competency
	6.63361  Evidence of defendant's past mental condition, e.g., that defendant was competent during earlier criminal proceeding years before
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶50.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶11-17.

	6.63362  Character and competence of counsel who represented defendant in prior proceedings and testifies as to defendant's competence in them
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶18-21.

	6.63363  Opinions, perceptions, and impressions of counsel representing defendant in present proceedings
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶1-61.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶22-24, 28-42.

	6.63364  Opinions, perceptions, and impressions of counsel who represented defendant in prior criminal proceeding
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶1-61.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶11-17, 28-42.

	6.63365  Defendant's demeanor in prior criminal proceeding before same judge
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶25-27.

	6.63366  Fact that defendant’s attorney did not raise issue of competence in prior proceeding
	 For cases dealing with this subject, see sec. 6.63373.


	6.6337  Evidentiary issues
	6.63371  Judicial notice: Propriety of judge's taking judicial notice of character and competence of counsel who represented defendant in prior proceedings and who testifies at present proceeding as to defendant's competence in prior proceeding
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶18-21.

	6.63372  Attorney-client privilege: Consistency, with attorney-client privilege, of permitting present or past counsel for defendant to testify about opinions, perceptions, and impressions regarding defendant's competency
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶1-61.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶28-42.

	6.63373  It is not reasonable to infer defendant’s competence from fact that his or her attorney did not raise issue of competence in prior proceeding
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶50.


	6.6338  Sufficiency issues
	6.63381  Sufficiency of inquiry into competency
	 Lepley v. State, 90 Wis. 2d 369, 280 N.W.2d 124 (1979): 1978 Term, p. 18, sec. 2.72.

	6.63382  Sufficiency of evidence to prove competency
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.


	6.6339  Waiver of right to hearing on question of competency
	6.63391  Defendant's waiver of right to competency hearing in general
	 Medina v. California, 112 S. Ct. 2572 (1992): 1991 Term, p. 6-18, sec. 6.6331.

	6.63392  No need for court to address defendant personally and receive his personal waiver of competency hearing after receipt of report by expert on defendant's condition
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.
	 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. App. 1992): 1992 Term, p. 6-24, sec. 6.6333.



	6.634  Inquiry into competency to stand trial (cont'd)
	6.6341  Appellate review of trial court's inquiry into competency
	6.63411  In general
	 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 (1997): 1996 Term, p. 6-5, sec. 6.634.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶10, 45.
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	6.63412  Of trial court's finding of competency
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	6.63413  In conducting review, appellate court limited to evidence that was before trial court at competency hearing
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.


	6.6342  Other matters
	6.63421  Remedy for failure to conduct competency evaluation when required
	 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 (Ct. App. 1988): 1988 Term, p. 6-5, sec. 6.6331.

	6.63422  Fifth amendment not applicable at psychiatric examination
	 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, p. 102, sec. 8.753.

	6.63423  Later finding of incompetency does not necessarily require inquiry into whether competency existed at time of prior proceeding
	 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 (Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436.

	6.63424  Time limits on conducting competency evaluation
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335.

	6.63425  When defense counsel required to raise issue of defendant's competency
	 For cases dealing with this subject, see sec. 6.6393.

	6.63426  When trial court required to hold additional competency proceedings after initial determination that defendant is competent
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶44-62.



	6.635  Incompetency commitment
	6.6351  Duration
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335.
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-19, sec. 6.6311.
	 State v. Moore, 167 Wis. 2d 491, 481 N.W.2d 633 (1992): 1991 Term, p. 6-19, sec. 6.6341.
	 State ex rel. Deisinger v. Treffert, 85 Wis. 2d 257, 270 N.W.2d 402 (1978): 1978 Term, p. 19, sec. 2.73.
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶10.
	 State v. Moore, 161 Wis. 2d 104, 467 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.6311.

	6.6352  Remedy for unlawful commitment

	6.636  Procedures upon release of incompetent defendant
	6.6361  Disposition of charges
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-19, sec. 6.6321.
	 State ex rel. Deisinger v. Treffert, 85 Wis. 2d 257, 270 N.W.2d 402 (1978): 1978 Term, p. 19, sec. 2.741.
	 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.721.

	6.6362  Reexamination
	6.63621  Court's right to order
	 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.722.
	 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 679 N.W.2d 910, at ¶1-15.

	6.63622  Time limits on reexamination commitment
	 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.723.

	6.63623  Returning accused to court for reexamination
	 State ex rel. Porter v. Wolke, 80 Wis. 2d 197, 257 N.W.2d 881 (1977): 1977 Term, p. 17, sec. 2.724.


	6.6363  Civil commitment
	 For cases dealing with this subject, see sec. 6.637.


	6.637  Civil commitment
	6.6371  In general
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶10.
	 In Matter of Haskins, 101 Wis. 2d 176, 304 N.W.2d 125 (Ct. App. 1980): 1980 Term, p. 28, sec. 2.72.

	6.6372  Closing civil commitment proceedings to public and press
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-19, sec. 6.6331.

	6.6373  Confidentiality of civil commitment proceedings
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-19, sec. 6.6332.


	6.638  Competency standard for standing trial is sufficient for judging competency to plead guilty or waive right to counsel
	 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 Term, p. 7-7, sec. 7.231.

	6.639  Other matters
	6.6391  Appellate review of competency determination
	 For cases dealing with this subject, see sec. 6.6341.

	6.6392  Federal habeas corpus review of state court's finding of competency
	 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 Term, p. 2-17, sec. 2.6512.
	 Maggio v. Fulford, 103 S. Ct. 2261 (1983): 1982 Term, p. 125, sec. 7.65.

	6.6393  Counsel's obligation to raise question of competency
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶42-49.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-18, sec. 6.6341.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.
	 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 (1986): 1986 Term, p. 144, sec. 8.2351.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶28.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶23.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.
	 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 (Ct. App. 1987): 1986 Term, p. 146, sec. 8.2351.
	 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 (Ct. App. 1985): 1985 Term, p. 119, sec. 8.235.

	6.6394  When counsel required to renew question of competency
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	6.6395  Remedy for failure to conduct competency evaluation when required
	 For cases dealing with this subject, see sec. 6.63421.

	6.6396  Defendant's waiver of right to competency hearing
	 For cases dealing with this subject, see sec. 6.6339.

	6.6397  Constitutionality of forcing defendant to take antipsychotic drug to render him competent during trial
	 Sell v. United States, 123 S. Ct. 2174 (2003).
	 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 Term, p. 8-19, sec. 8.831.

	6.6398  Defense counsel's obligations and role with respect to competency question
	6.63981  In general
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶36-38.

	6.63982  Counsel's obligation to raise question of competency
	 For cases dealing with this subject, see sec. 6.6393.


	6.6399  Other matters
	6.63991  Proceedings relating to defendant's competency to proceed during postconviction process
	 For cases dealing with this subject, see sec. 10.1653.

	6.63992  Later finding of incompetency does not necessarily require inquiry into whether competency existed at time of prior proceeding
	 For cases dealing with this subject, see sec. 6.63423.

	6.63993  Trial court's options upon finding of incompetency
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 6-19, sec. 6.6342.

	6.63994  No need for court to address defendant personally and receive his personal waiver of competency hearing after receipt of report by expert on defendant's condition
	 For cases dealing with this subject, see sec. 6.63352.

	6.63995  No right to bail during pendency of competency proceedings
	 For cases dealing with this subject, see sec. 6.63353.

	6.63996  Defense counsel is duty-bound to accurately inform court of his or her opinion of client's competency
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶23.




	6.64  Proceedings Related To Entry Of Insanity Plea
	6.641  Entry of insanity plea
	6.6411  Propriety of joining insanity plea with plea of guilty or no contest
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 7.442.

	6.6412  Time limits on entry of plea
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.


	6.642  Psychiatric examination of accused
	6.6421  In general
	 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 (Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413.
	 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 (Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712.

	6.6422  Indigent's constitutional right to psychiatric examination and testimony at state's expense
	6.64221  In general
	 Tuggle v. Netherland, 116 S. Ct. 283 (1995): 1995 Term, p. 9-18, sec. 9.514.
	 Ake v. Oklahoma, 105 S. Ct. 1087 (1985): 1984 Term, p. 93, sec. 4.793.
	 Polk County v. State Public Defender, 188 Wis. 2d 665, 524 N.W.2d 389 (1994): 1994 Term, p. 6-22, sec. 6.6432.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 16-2, sec. 16.142.
	 Polk County v. State Public Defender, 179 Wis. 2d 312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 12-5, sec. 12.6613.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413.
	 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 (Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413.

	6.64222  Wis. Stat. § 971.16(1) is not vehicle for meeting requirement that indigent be provided psychiatric examination at state's expense
	 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 (Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413.

	6.64223  Waiver of right by withdrawal of insanity plea
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413.


	6.6423  Defendant does not have absolute statutory right to appointment of psychiatrist; trial court has discretion whether to appoint psychiatrist under Wis. Stat. § 971.16(1)
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413.
	 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 (Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413.

	6.6424  State's right of access to report of examination
	 For cases dealing with this subject, see sec. 18.571.

	6.6425  Public defender responsible for payment for expert services necessary for adequate insanity defense
	 For cases dealing with this subject, see sec. 6.646.

	6.6426  Other matters
	 For cases dealing with the right to counsel during court-ordered psychiatric examination, see sec. 25.144.
	 For cases dealing with the protection afforded by the privilege against self-incrimination during court-ordered psychiatric examination, see sec. 24.46.


	6.643  Withdrawal of insanity plea
	6.6431  In general
	 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 (1978): 1978 Term, p. 48, sec. 4.71.

	6.6432  Waiver effected by withdrawal of insanity plea
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413.

	6.6433  Decision whether to withdraw insanity plea is defendant's to make
	 For cases dealing with this subject, see sec. 25.58391.

	6.6434  Court not required to engage in personal colloquy with defendant who withdraws insanity plea to determine that waiver of insanity plea was knowing, voluntary, and intelligent
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶14-27.

	6.6435  In absence of objection from defendant, counsel may withdraw insanity plea
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶23.

	6.6436  Decision to withdraw insanity plea ultimately belongs to defendant
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶23.

	6.6437  Validly entered guilty plea automatically waives insanity defense and thereby implicitly withdraws insanity plea
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶25.


	6.644  State's access to records and reports regarding defendant's mental condition
	6.6441  Defense psychiatrist's report
	 For cases dealing with this subject, see sec. 18.571.

	6.6442  Past psychiatric treatment records
	 For cases dealing with this subject, see sec. 18.572.


	6.645  Waiver of fifth amendment privilege by entry of insanity plea
	 Powell v. Texas, 109 S. Ct. 3146 (1989): 1988 Term, p. 25-2, sec. 25.131.
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-20, sec. 6.643.

	6.646  Public defender responsible for payment for expert services necessary for adequate insanity defense
	 Polk County v. State Public Defender, 188 Wis. 2d 665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, sec. 47.821.
	 Polk County v. State Public Defender, 179 Wis. 2d 312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 12-5, sec. 12.6613.
	 Brown County v. State Public Defender, 167 Wis. 2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, p. 12-7, sec. 12.6631.

	6.647  Changing plea of not guilty to plea of not guilty and not guilty by reason of mental disease or defect
	6.6471  In general
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.

	6.6472  Appellate review of denial of motion to change plea
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.


	6.648  Other and related matters
	6.6481  Defendant has no constitutional right to plead not guilty by reason of insanity
	 For cases dealing with this subject, see sec. 8.7985.



	6.65  Preventive Detention
	6.651  Constitutionality of preventive detention
	 For cases dealing with this subject, see sec. 22.7221.

	6.652  Procedures
	6.653  Remedy for failure to conduct timely preventive detention hearing under federal act
	 United States v. Montalvo-Murillo, 110 S. Ct. 2072 (1990): 1989 Term, p. 6-7, sec. 6.611.


	6.66  Deposition Of Witness
	6.661  Videotaped deposition of witness under Wis. Stat. § 885.40-.47
	6.6611  When procedures of Wis. Stat. § 885.43-.44, applicable
	 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 (Ct. App. 1982): 1982 Term, p. 98, sec. 5.892.


	6.662  Deposition of witness under Wis. Stat. § 967.04(1)-(6)
	6.6621  When deposition permitted
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 141, sec. 8.632.

	6.6622  Constitutionality of procedure
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 141, sec. 8.632.


	6.663  Videotaped deposition of child-witness under Wis. Stat. § 967.04(7)
	6.6631  Constitutionality of procedure
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 27-4, sec. 27.411.
	 For cases dealing generally with the use of the videotaped testimony of a child-witness or a victim of a sensitive crime to protect child-witness or victim from unnecessary stress, see sec. 20.3832.
	 For cases dealing with the consistency of videotaping the testimony of a witness with the right of confrontation, see sec. 27.432.

	6.6632  Need for opportunity for defendant to cross-examine child-victim-witness
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.


	6.664  Videotaped statement of child under Wis. Stat. § 908.08
	 For cases dealing with this subject, see sec. 15.64.


	6.67  Appointment Of Special Prosecutor
	6.671  When permitted
	6.6711  In general
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶7-9.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 123, sec. 9.861.

	6.6712  For purposes of handling refusal hearing under implied consent law
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶7-9.


	6.672  Court may appoint assistant attorney general
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 47, sec. 2.871.


	6.68  Court Orders Relating To Victims And Witnesses
	 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 (Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311.
	 For cases dealing generally with the rights of victims and witnesses of crime, see sec. 12.6832.

	6.69  Other Pretrial Proceedings
	6.691  "Reverse waiver" proceeding
	 For cases dealing with this subject, see sec. 6.463.

	6.692  Consolidation of out-of-county charges
	6.6921  Procedure for consolidation
	6.69211  In general
	 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 (1991): 1990 Term, p. 9-18, sec. 9.4513.

	6.69212  Strict compliance with procedures not essential to valid consolidation
	 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 (1991): 1990 Term, p. 9-18, sec. 9.4513.


	6.6922  Effect of consolidation
	 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 (1991): 1990 Term, p. 9-18, sec. 9.4513.


	6.693  Suppression hearing
	6.6931  Hearing on motion to suppress evidence on Fourth Amendment grounds
	 For cases dealing with this subject, see sec. 1.92.

	6.6932  Hearing on motion to suppress statement
	 For cases dealing with this subject, see sec. 2.62.

	6.6933  Hearing on motion to suppress identification
	 For cases dealing with this subject, see sec. 3.42.

	6.6934  Requirement that suppression hearing be open to public and press
	 For cases dealing with this subject, see secs. 30.7214 and 46.124.


	6.694  Hearing on request for permission to file complaint when district attorney refuses to issue it
	 For cases dealing with this subject, see sec. 6.112.

	6.695  Severance of defendants or offenses
	 For cases dealing with this subject, see secs. 6.93 and 6.94.

	6.696  Indictment
	6.6961  Sufficiency of in general
	 United States v. Resendiz-Ponce, 127 S. Ct. 782 (2007).

	6.6962  Sufficiency to charge attempt
	 United States v. Resendiz-Ponce, 127 S. Ct. 782 (2007).

	6.6963  Federal constitutional right to be tried only on indictment of grand jury
	 For cases dealing with this subject, see sec. 30.991.


	6.697  Hearing to determine whether probable cause exists to justify defendant's detention (Gerstein hearing)
	 For cases dealing with this subject, see sec. 6.31.

	6.698  Change of venue
	6.6981  In general
	 For cases dealing with a change of venue to ensure a fair trial, see sec. 30.22.

	6.6982  When change of venue ordered, case record is transferred to new county
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.


	6.699  Other proceedings
	6.6991  Removal of criminal case to federal court
	 State v. Cegielski, 124 Wis. 2d 13, 368 N.W.2d 628 (1985): 1984 Term, p. 163, sec. 9.821.




	6.7  Pretrial Motions
	6.71  Motion To Suppress Evidence On Account Of Fourth Amendment Violation
	 For cases dealing with this subject, see chapter 1.

	6.72  Motion To Suppress Defendant's Statement
	6.721  On ground that Miranda rights violated
	 For cases dealing with this subject, see sec. 2.1.

	6.722  On ground of involuntariness
	 For cases dealing with this subject, see sec. 2.2.

	6.723  On ground that statement was made after unreasonably long detention
	 For cases dealing with this subject, see sec. 2.4.

	6.724  On ground of denial of sixth amendment right to counsel
	 For cases dealing with this subject, see sec. 2.3.

	6.725  On other grounds
	 For cases dealing with this subject, see secs. 2.52 and 2.53.

	6.726  Hearing on motion
	 For cases dealing with this subject, see sec. 2.62.

	6.727  Waiver of objection to statement
	 For cases dealing with this subject, see sec. 2.63.

	6.728  Appellate review of trial court's findings and decision
	 For cases dealing with this subject, see sec. 2.65.


	6.73  Motion To Suppress Identification
	6.731  On ground that identification procedure was impermissibly suggestive
	 For cases dealing with this subject, see sec. 3.1.

	6.732  On ground of denial of right to counsel
	 For cases dealing with this subject, see sec. 3.2.

	6.733  On other grounds
	6.7331  Unreliability of identification (inconsistencies and contradictions in eyewitness's testimony)
	 For cases dealing with this subject, see sec. 3.35.

	6.7332  Illegal arrest
	 For cases dealing with this subject, see sec. 1.8323.

	6.7333  Lineup held after arrest for offense other than that which prompted lineup
	 For cases dealing with this subject, see sec. 3.33.

	6.7334  Person arrested for civil violation compelled to participate in lineup on unrelated criminal charge
	 For cases dealing with this subject, see sec. 3.34.

	6.7335  When officer shown photograph of defendant prior to crime
	 For cases dealing with this subject, see sec. 3.37.



	6.74  Motion To Sever Defendants Or Offenses
	6.741  Severance of defendants
	 For cases dealing with this subject, see sec. 6.93.

	6.742  Severance of offenses
	 For cases dealing with this subject, see sec. 6.94.


	6.75  Motion For Change Of Venue To Ensure Fair Trial
	 For cases dealing with this subject, see sec. 30.22.

	6.76  Motion To Dismiss On Ground That Statute Creating Crime Is Unconstitutional
	6.761  Vagueness
	6.7611  In general
	 For cases dealing with this subject, see sec. 22.211.

	6.7612  Standing to raise
	 For cases dealing with this subject, see sec. 22.212.

	6.7613  Use of standard of reasonableness does not render statute vague
	 For cases dealing with this subject, see sec. 22.213.


	6.762  Overbreadth
	 For cases dealing with this subject, see sec. 47.48.

	6.763  Creation of strict liability
	 For cases dealing with this subject, see secs. 22.22 and 31.76.

	6.764  Infringement on particular constitutional rights
	6.7641  Right to equal protection of the laws
	 For cases dealing with this subject, see chapter 23.

	6.7642  Right to freedom of speech
	 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 Term, p. 68, sec. 3.7121.
	 United States v. Albertini, 105 S. Ct. 2897 (1985): 1984 Term, p. 210, sec. 12.7941.
	 United States v. Grace, 103 S. Ct. 1702 (1983): 1982 Term, p. 60, sec. 3.7132.
	 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 Term, p. 155, sec. 12.331.
	 Shepherd Construction Co. v. Georgia, 102 S. Ct. 626 (1981): 1981 Term, p. 183, sec. 12.7921.
	 Landmark Communications v. Virginia, 98 S. Ct. 1535 (1978): 1977 Term, p. 91, sec. 12.74.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 12.561.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111.
	 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 (Ct. App. 1979): 1978 Term, p. 36, sec. 3.7132.
	 For cases dealing generally with the right to freedom of speech, see sec. 30.95.

	6.7643  Right to freedom of religion
	 Employment Division v. Smith, 110 S. Ct. 1595 (1990): 1989 Term, p. 36-1, sec. 36.112.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161.
	 State v. Kasuboski, 87 Wis. 2d 407, 275 N.W.2d 101 (Ct. App. 1978): 1978 Term, p. 36, sec. 3.7131.
	 For cases dealing generally with the right to freedom of religion, see sec. 30.985.

	6.7644  Right to privacy
	 For cases dealing with the right to privacy, see sec. 30.988.

	6.7645  Other rights
	 For cases dealing with a particular constitutional right, see section where that right is covered in chapters 22 to 30.


	6.765  Waiver of challenge to unconstitutionality
	 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 (1978): 1978 Term, p. 37, sec. 3.714.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 57, sec. 3.715.

	6.766  General principles for adjudicating the constitutionality of statutes
	 For cases dealing with this subject, see sec. 47.4.


	6.77  Motion To Dismiss On Other Grounds
	6.771  Denial of right to speedy trial
	 For cases dealing with this subject, see sec. 30.1.

	6.772  Double jeopardy
	 For cases dealing with this subject, see chapter 29.

	6.773  Selective or discriminatory prosecution
	 For cases dealing with this subject, see secs. 23.212, 23.222, and 23.5.

	6.774  Defects in earlier proceedings
	6.7741  Defects in arrest
	 For cases dealing with this subject, see chapter 1.

	6.7742  Defects in complaint
	 For cases dealing with this subject, see sec. 6.1.

	6.7743  Defects in initial appearance
	 For cases dealing with this subject, see sec. 6.32.

	6.7744  Defects in preliminary examination
	 For cases dealing with this subject, see sec. 6.4.

	6.7745  Defects in information
	 For cases dealing with this subject, see sec. 6.5.

	6.7746  Defects in arraignment
	 For cases dealing with this subject, see sec. 6.62.


	6.775  Delay in institution of prosecution
	6.7751  In general
	 For cases dealing with this subject, see sec. 22.312.

	6.7752  For particular purposes
	6.77521  To prejudice defense
	 For cases dealing with this subject, see sec. 22.312.

	6.77522  To avoid juvenile court jurisdiction
	 For cases dealing with this subject, see secs. 42.42 and 42.92.



	6.776  Statute of limitations
	 For cases dealing with this subject, see sec. 12.3.

	6.777  Immunity
	 For cases dealing with this subject, see secs. 12.64 and 24.7.

	6.778  Improper venue
	 For cases dealing with this subject, see sec. 12.2.

	6.779  Other grounds
	6.7791  Collateral estoppel
	 For cases dealing with this subject, see sec. 12.621.

	6.7792  Discrimination in selection of grand jury foreman
	 For cases dealing with this subject, see sec. 4.1952.

	6.7793  Charges against juvenile in adult court not based on same transaction considered by juvenile court at waiver proceeding
	 For cases dealing with this subject, see sec. 42.392.

	6.7794  Defendant's acts protected by first amendment
	 For cases dealing with the dismissal of a criminal prosecution because the defendant's acts are protected by the first amendment, see secs. 6.7642 and 6.7643.
	 For cases dealing generally with the constitutional rights to freedom of speech and freedom of religion, see secs. 30.95 and 30.985.

	6.7795  Failure to disclose identity of an informant
	 For cases dealing with the requirement that the state disclose the identity of an informant under certain circumstances, see sec. 22.432.

	6.7796  Immunity for merchant detaining suspected shoplifter
	 For cases dealing with this subject, see sec. 40.93.

	6.7797  Nonprosecution agreement
	 For cases dealing with this subject, see sec. 12.681.

	6.7798  Belief that crimes other than charged offense were committed, or that defendant is potentially subject to civil liability, does not provide basis to dismiss prosecution
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231.

	6.7799  Other grounds
	6.77991  Federal preemption
	 For cases dealing with this subject, see sec. 40.984.

	6.77992  Conflict of interest on part of prosecutor
	 For cases dealing with this subject, see sec. 12.66492.

	6.77993  Charges in adult court are based on same matter that resulted in disposition in juvenile court
	 For cases dealing with this subject, see sec. 42.492.

	6.77994  Defendant's conduct alleged by state does not, as matter of law, come within statute creating offense with which defendant is charged
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶7.




	6.78  Other Pretrial Motions
	6.781  Motion for continuance
	 For cases dealing with this subject, see sec. 8.821.

	6.782  Motion for bill of particulars
	6.783  Motion in limine
	6.7831  In general
	 State v. Horn, 139 Wis. 2d 473, 407 N.W.2d 854 (1987): 1986 Term, p. 72, sec. 3.911.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶36-40.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 11-10, sec. 11.478.

	6.7832  Purpose of motion
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶37.

	6.7833  Circumstances under which motion is appropriate
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶11.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶40.

	6.7834  Need to reraise issue or object at trial after motion in limine made and disposed of at pretrial hearing
	 For cases dealing with this subject, see sec. 11.4984.

	6.7835  Ruling on motion in limine is provisional, subject to necessary adjustments in light of evidence and legal arguments later presented during trial
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.

	6.7836  Court of appeals' concern about pattern of witness and/or attorney violation of in limine orders
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶28-31.

	6.7837  Suggested procedures to be followed to avoid violations of in limine orders
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶30.


	6.784  Motion for recusal or disqualification of judge
	 For cases dealing with this subject, see sec. 6.971.

	6.785  Motion to appoint special prosecutor
	 For cases dealing with this subject, see sec. 6.67.

	6.786  Motion to substitute counsel
	 For cases dealing with this subject, see sec. 6.951.

	6.787  Motion to compel discovery
	 For cases dealing generally with discovery and disclosure, see sec. 6.8.

	6.788  Motion to disqualify counsel
	6.7881  To disqualify defense counsel
	 For cases dealing with this subject, see sec. 25.52.

	6.7882  To disqualify prosecutor
	 For cases dealing with this subject, see sec. 6.954.


	6.789  Motion for withdrawal of counsel
	 For cases dealing with this subject, see sec. 6.952.


	6.79  Other Pretrial Motions (cont'd)
	6.791  Motion for summary affirmance
	6.7911  This motion not appropriate in criminal case
	 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶11-12.
	 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852.


	6.792  Motion for funds to retain services of, or to hire, expert witnesses
	 For cases dealing with this subject, see sec. 6.9981.

	6.793  Motion for appointment of counsel for indigent defendant
	 For cases dealing with this subject, see sec. 25.54.

	6.794  Motion to change plea of not guilty to plea of not guilty and not guilty by reason of mental disease or defect
	 For cases dealing with this subject, see sec. 6.647.

	6.795  Motion to suppress witness's statement on account of involuntariness
	 For cases dealing with this subject, see sec. 22.457.



	6.8  Discovery And Disclosure
	6.81  Disclosure Of Exculpatory Evidence
	6.811  Prosecutor's duty to disclose exculpatory evidence
	6.8111  General principles
	6.81111  In general
	 Cone v. Bell, 129 S. Ct. 1769 (2009).
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 Term USSC-25.
	 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 Term, p. 6-29, sec. 6.8111.
	 Wood v. Bartholomew, 116 S. Ct. 7 (1995): 1995 Term, p. 6-28, sec. 6.814.
	 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 Term, p. 6-22, sec. 6.8111.
	 Arizona v. Youngblood, 109 S. Ct. 333 (1988): 1988 Term, p. 6-7, sec. 6.811.
	 United States v. Bagley, 105 S. Ct. 3375 (1985): 1984 Term, p. 76, sec. 3.8111.
	 California v. Trombetta, 104 S. Ct. 2528 (1984): 1983 Term, p. 172, sec. 8.352.
	 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, p. 51, sec. 3.811.
	 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 N.W.2d 42, at ¶38-40.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶22.
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶60-64, 65.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶12-23.
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 70, sec. 3.8111.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 78, sec. 3.812.
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 78, sec. 3.812.
	 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 386 (1982): 1981 Term, p. 51, sec. 3.811.
	 Rohl v. State, 96 Wis. 2d 621, 292 N.W.2d 636 (1980): 1979 Term, p. 86, sec. 7.24.
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 41, sec. 3.8111.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 37, sec. 3.811.
	 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 692 (1979): 1978 Term, p. 37, sec. 3.811.
	 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 (1978): 1977 Term, p. 31, sec. 3.811.
	 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 262 N.W.2d 773 (1978): 1977 Term, p. 31, sec. 3.811.
	 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 750, 762 N.W.2d 788, at ¶17.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶38-43.
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶32.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶29-30.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.
	 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 (Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.
	 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 6-23, sec. 6.8111.
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.
	 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 (Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 6-28, sec. 6.8111.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 6-23, sec. 6.8111.
	 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 (Ct. App. 1991): 1990 Term, p. 6-12, sec. 6.8111.
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.
	 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 (Ct. App. 1986): 1986 Term, p. 70, sec. 3.8111.
	 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 (Ct. App. 1984): 1984 Term, p. 77, sec. 3.8111.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 62, sec. 3.812.
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 51, sec. 3.811.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 45, sec. 3.8111.
	 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. App. 1980): 1980 Term, p. 45, sec. 3.8111.
	 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 37, sec. 3.811.

	6.81112  Duty extends to impeachment evidence
	 For cases dealing with this subject, see sec. 6.81121.

	6.81113  Duty extends to evidence known only to police investigators and not to prosecutor
	 For cases dealing with this subject, see sec. 6.8116.

	6.81114  Timeliness of disclosure
	 For cases dealing with this subject, see sec. 6.8196.

	6.81115  Prosecutor's duty to disclose exculpatory evidence at postconviction stage of prosecution
	 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 750, 762 N.W.2d 788, at ¶17.

	6.81116  Duty extends to evidence material not only to guilt, but also to punishment
	 Cone v. Bell, 129 S. Ct. 1769 (2009).


	6.8112  Disclosure of particular evidence
	6.81121  Evidence relating to credibility of witness in general (e.g., impeachment evidence)
	 Youngblood v. West Virginia, 126 S. Ct. 2188 (2006).
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 Term, p. 6-32, sec. 6.81121.
	 United States v. Bagley, 105 S. Ct. 3375 (1985): 1984 Term, p. 77, sec. 3.8112.
	 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 N.W.2d 42, at ¶38-40.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶12-23, 29-31.
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶43.
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 70, sec. 3.8111.
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 78, sec. 3.812.
	 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 (1978): 1977 Term, p. 31, sec. 3.811.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶38-43.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶30.
	 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 (Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111.
	 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 6-28, sec. 6.8111.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 6-23, sec. 6.8111.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 45, sec. 3.8112.
	 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. App. 1980): 1980 Term, p. 45, sec. 3.8112.

	6.81122  Evidence not in sole knowledge or exclusive control or possession of state
	 For cases dealing with this subject, see sec. 6.8113.

	6.81123  Cumulative evidence
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 42, sec. 3.8112.

	6.81124  Polygraph test results that would be inadmissible at trial
	 Wood v. Bartholomew, 116 S. Ct. 7 (1995): 1995 Term, p. 6-28, sec. 6.814.

	6.81125  Evidence relating to reliability of police investigation
	 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 (Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111.

	6.81126  Evidence of deferred prosecution agreement with state's witness regarding unrelated charges that culminated in dismissal of those charges
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶31-39.

	6.81127  Evidence that state's witness had been convicted of unrelated ordinance violation
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶31-39.

	6.81128  Child sexual assault victim's accusation that third party sexually assaulted her
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶12-23.
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶33-36.

	6.81129  Fact that witness who testified at trial was police informant
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).


	6.8113  Duty does not extend to evidence not within sole knowledge or control or exclusive possession of state
	6.81131  In general
	 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 386 (1983): 1982 Term, p. 62, sec. 3.8112.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 37, sec. 3.811.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 51, sec. 3.811.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 45, sec. 3.8113.

	6.81132  This limitation does not apply when discovering and securing evidence would have placed an intolerable burden on the defense
	 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815.

	6.81133  Statements given by defendant that are known by police officers or contained in police reports are within exclusive control of prosecution even though defendant may be aware of them
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.


	6.8114  Disclosure prior to proceedings other than trial
	6.81141  Prior to preliminary examination
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶69.
	 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 262 N.W.2d 773 (1978): 1977 Term, p. 31, sec. 3.812.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 62, sec. 3.8113.
	 For cases dealing with discovery rights prior to the preliminary examination, see sec. 6.8984.

	6.81142  Prior to entry of guilty or no contest plea
	 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 Term USSC-25.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶11-23.
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶1-47.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.


	6.8115  Compliance with duty by opening file to defense
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 78, sec. 3.8113.

	6.8116  Prosecutor has duty to learn of favorable evidence known to others acting on government's behalf in the case, including the police
	 Youngblood v. West Virginia, 126 S. Ct. 2188 (2006).
	 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 Term, p. 6-32, sec. 6.8113.
	 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 Term, p. 6-24, sec. 6.8112.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.

	6.8117  Duty to disclose is ongoing
	 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815.

	6.8118  When new trial required for breach of duty
	 For cases dealing with this subject, see sec. 6.815.

	6.8119  Other matters
	6.81191  When witness who testifies at trial is police informant, must prosecutor reveal that fact to defendant?
	 For cases dealing with this subject, see sec. 17.776.

	6.81192  Other matters
	 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 125, sec. 5.8323.



	6.812  Defendant's right to exculpatory evidence from sources other than prosecutor and law enforcement agencies
	 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 Term, p. 70, sec. 3.812.
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941.
	 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 (Ct. App. 1996): 1995 Term, p. 6-35, sec. 6.894.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922.
	 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 (Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912.
	 Rock County Department of Social Services v. DeLeu, 143 Wis. 2d 508, 422 N.W.2d 142 (Ct. App. 1988): 1987 Term, p. 42-7, sec. 42.641.
	 For cases dealing with a defendant's right to have the trial court make an in camera inspection of documents or records in possession of third parties to determine whether they contain exculpatory evidence, see sec. 6.893.

	6.813  Defendant's right to have trial court make in camera inspection of documents or records (e.g., victim's mental health treatment records) that are privileged or protected or in the possession of third parties to determine whether they contain exculpatory evidence and to have access to those documents or records if they are found to contain exculpatory evidence after in camera inspection
	 For cases dealing with this subject, see sec. 6.893.

	6.814  Procedure for disclosure of exculpatory evidence
	6.8141  In camera inspection
	6.81411  In general
	 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 Term, p. 70, sec. 3.812.
	 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 (Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912.

	6.81412  In camera inspection of documents or records (e.g., victim's past mental health treatment records) that are privileged or protected or in possession of third parties to determine whether they contain exculpatory evidence
	 For cases dealing with this subject, see sec. 6.893.

	6.81413  Trial court's right to conduct in camera inspection of material in state's possession to determine whether it contains exculpatory evidence
	 For cases dealing with this subject, see sec. 6.816.



	6.815  When new trial required for prosecutor's breach of duty to disclose exculpatory evidence
	 Wood v. Bartholomew, 116 S. Ct. 7 (1995): 1995 Term, p. 6-28, sec. 6.814.
	 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 Term, p. 6-22, sec. 6.8111.
	 United States v. Bagley, 105 S. Ct. 3375 (1985): 1984 Term, p. 76, sec. 3.8111.
	 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 (1982): 1981 Term, p. 51, sec. 3.812.
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶62.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 78, sec. 3.812.
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 78, sec. 3.812.
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 42, sec. 3.812.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 37, sec. 3.812.
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 62, sec. 3.812.
	 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 641 (Ct. App. 1981): 1981 Term, p. 51, sec. 3.812.
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 51, sec. 3.812.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 45, sec. 3.812.
	 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 37, sec. 3.812.

	6.816  Trial court's right to conduct in camera inspection of material in state's possession to determine whether it contains exculpatory evidence
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.

	6.817  Harmless error
	6.8171  Applicability of harmless-error rule to failure to comply with duty to disclose exculpatory evidence
	 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 Term, p. 6-22, sec. 6.8111.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶14.
	 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 (Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111.

	6.8172  Finding failure to comply with duty to be harmless error
	 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815.

	6.8173  Determining that there was violation of duty to disclose exculpatory evidence requires finding of prejudice
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶61.


	6.818  Determining whether particular evidence is exculpatory
	6.8181  Inaudible tape recording
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 6-23, sec. 6.8111.

	6.8182  Defendant's hearsay statement to fellow inmate at jail denying commission of crime
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 6-23, sec. 6.8111.

	6.8183  Fact that, at some point during investigation of defendant's crime, investigating officer was informed that another person matched victim's description of assailant
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.

	6.8184  Fact that state had performed gunshot residue swabbing on defendant's hands, but had not tested results
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶32.

	6.8185  Evidence supporting defendant's claim of drug addiction
	 Cone v. Bell, 129 S. Ct. 1769 (2009).


	6.819  Other and related matters
	6.8191  Duty to retain material evidence; destruction of material evidence
	 For cases dealing with this subject, see sec. 22.421.

	6.8192  Defendant's right to compulsory process to obtain exculpatory evidence
	 State ex rel. Green Bay Newspaper Co. v. Circuit Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 Term, p. 225, sec. 13.75.
	 For cases dealing generally with the defendant's right to compulsory process, see sec. 30.8.

	6.8193  Disclosure of identity of informer
	 For cases dealing with this subject, see secs. 17.7 and 22.432.

	6.8194  Duty to disclose exculpatory evidence does not include duty to disclose informer's identity when necessary to fair determination of case
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.721.

	6.8195  Defendant's right to have trial court make in camera inspection of victim's past mental health treatment records to determine whether they contain exculpatory evidence
	 For cases dealing with this subject, see sec. 6.893.

	6.8196  Timeliness of disclosure
	6.81961  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶63.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶35-37.

	6.81962  Effect of failure to disclose exculpatory evidence prior to trial when evidence actually available to defense at trial
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶63.
	 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993): 1993 Term, p. 10-1, sec. 10.121.


	6.8197  Remedy for failure to disclose exculpatory evidence at proceeding other than trial
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 6-29, sec. 6.813.

	6.8198  Standards of appellate review of claim of failure to disclose exculpatory evidence
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶39.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶30.
	 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 (Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111.

	6.8199  Other matters
	6.81991  When failure to disclose exculpatory evidence provides grounds for withdrawal of guilty plea
	 For cases dealing with this subject, see sec. 10.436.

	6.81992  Does trial court have duty to disclose exculpatory evidence?
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶35.

	6.81993  Other
	 Bergenthal v. State, 85 Wis. 2d 590, 271 N.W.2d 30 (1978): 1978 Term, p. 71, sec. 7.26.




	6.82  Disclosure And Inspection Under Former Discovery Statutes (Before Jan. 1, 1997)
	6.821  Disclosure and inspection of defendant's statements
	6.8211  Scope of obligation to provide statements
	6.82111  In general
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 80, sec. 3.823.
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822.
	 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 (Ct. App. 1993): 1993 Term, p. 6-22, sec. 6.8212.
	 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912.
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 11-12, sec. 11.81.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 62, sec. 3.812.

	6.82112  Obligation extends only to material and information in possession or control of members of prosecutor's staff or of any other who have participated in investigation or evaluation of case and who either regularly report to, or with reference to particular case have reported to, prosecutor's office
	 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 (Ct. App. 1993): 1993 Term, p. 6-22, sec. 6.8212.


	6.8212  Continuing duty to disclose
	 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 (Ct. App. 1993): 1993 Term, p. 6-22, sec. 6.8212.

	6.8213  Determining whether obligation has been fulfilled
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822.

	6.8214  Remedy for failure to provide statements
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 80, sec. 3.823.
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822.
	 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 (Ct. App. 1993): 1993 Term, p. 6-22, sec. 6.8212.
	 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 62, sec. 3.812.

	6.8215  When failure to provide statement requires reversal; harmless error rule applicable
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 80, sec. 3.823.
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 62, sec. 3.812.


	6.822  Disclosure of criminal record of defendant and witnesses
	6.823  Exchange of list of witnesses
	6.8231  In general
	6.8232  Continuing duty to disclose
	6.8233  Not applicable to rebuttal witnesses
	 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 (1978): 1978 Term, p. 38, sec. 3.821.

	6.8234  Sanction for failure to list witness
	6.82341  Constitutionality of precluding unlisted witness's testimony
	 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 Term, p. 28-2, sec. 28.611.
	 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, p. 28-2, sec. 28.61.


	6.8235  Protective order

	6.824  Inspection of physical evidence
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 123, sec. 5.8321.
	 State v. Ehlen, 119 Wis. 2d 451, 351 N.W.2d 503 (1984): 1983 Term, p. 123, sec. 5.8321.

	6.825  Statement of witness
	6.8251  In general
	 State v. Copening, 100 Wis. 2d 700, 303 N.W.2d 821 (1981): 1980 Term, p. 46, sec. 3.88.
	 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 (1980): 1979 Term, p. 42, sec. 3.82.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 11-12, sec. 11.72.
	 For cases dealing with the evidentiary rule requiring disclosure of prior statement of witness about which witness is examined when testifying, see sec. 20.3865.

	6.8252  Failure to provide prior statement of witness is not prejudicial unless defendant shows how witness's statement would have helped his case
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.

	6.8253  Sanction for failure to provide statement of witness
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38.5212.



	6.83  What District Attorney Must Disclose To Defendant Under Present Discovery Statute (Wis. Stat. § 971.23(1))
	6.831  General principles for determining whether prosecutor has complied with disclosure requirements of present discovery statute
	6.8311  Nature and purpose of disclosure requirements imposed on prosecutor in general
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶21.

	6.8312  Prosecutor's discovery obligations in general; what prosecutor must disclose in general
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶49.
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶16.

	6.8313  In determining whether there has been compliance, prosecutor and law enforcement officers must be viewed as one unit; prosecutor obligated to obtain all evidence in possession of state investigative agencies; knowledge of law enforcement officer who investigated case is imputed to prosecutor
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶57.
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶21-24, 47.
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶11.
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶23.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶26.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶34, 37.
	 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 629 N.W.2d 825, 2000 Term WCA-336, at ¶18-19.

	6.8314  Test of whether evidence should be disclosed is not whether prosecutor knows of its existence, but whether he or she could have discovered it by exercise of due diligence
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶39.
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶22.
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶23.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19.
	 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 629 N.W.2d 825, 2000 Term WCA-336, at ¶18.

	6.8315  Timeliness of disclosure; determining whether prosecutor has complied with requirement that disclosure be made "within a reasonable time before trial"
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶34-35.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶35-38.

	6.8316  Applicability of disclosure requirements at postconviction stage of criminal prosecution
	 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 750, 762 N.W.2d 788, at ¶17.


	6.832  Statements of defendant and witnesses thereto
	6.8321  Written or recorded statement of defendant and names of witnesses to written statement
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶19.

	6.8322  Written summary of defendant's oral statements and names of witnesses thereto
	6.83221  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶65-80.
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶1-66.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19.
	 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 629 N.W.2d 825, 2000 Term WCA-336, at ¶15-22.

	6.83222  Need to disclose statement prosecutor does not intend to use at trial
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶25-47.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19.
	 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 629 N.W.2d 825, 2000 Term WCA-336, at ¶16-17.

	6.83223  Meaning of phrase "plans to use in the course of the trial"
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶75.
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶25-47.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶19.



	6.833  Communications intercepted with one-party consent that state intends to introduce at trial
	6.834  Defendant's criminal record
	6.835  List of witnesses whom district attorney intends to call at trial
	6.8351  In general
	 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 743 N.W.2d 517, at ¶13-18.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶34-40.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶27-38.

	6.8352  Required disclosure of witnesses district attorney intends to call does not apply to rebuttal witnesses or those called for impeachment only
	6.83521  In general
	 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 126, 767 N.W.2d 291, at ¶30-34.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶34-40.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶1-19.

	6.83522  District attorney has no duty to disclose legitimate rebuttal witness, even when he or she knows defense strategy in advance and anticipates using witness at trial
	 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 126, 767 N.W.2d 291, at ¶30-31.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶1-19.

	6.83523  Whether witness's testimony could have been admitted in state's case-in-chief is not test of whether witness is bona fide rebuttal witness
	 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 126, 767 N.W.2d 291, at ¶32.


	6.8353  District attorney not required to disclose oral statements of witness
	 For cases dealing with this subject, see sec. 6.83612.


	6.836  Written or recorded statements of witness; expert's findings or subject matter of testimony; results of examination, test, experiment or comparison; criminal record of prosecution witnesses
	6.8361  Written or recorded statements of witness
	6.83611  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶13-59.

	6.83612  District attorney not required to disclose oral statements of witness
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶40.


	6.8362  Expert's findings or subject matter of testimony; results of examination, test, experiment or comparison
	6.83621  In general
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶34.
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.

	6.83622  Requirement that written summary of expert's findings or subject matter of testimony be disclosed does not require that summary explain terminology used in it
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.


	6.8363  Criminal record of prosecution witness
	6.83631  In general
	 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 743 N.W.2d 517, at ¶19-24.
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶22-25.

	6.83632  Requires disclosure of witness's probationary status under deferred judgment of conviction
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶22-25.

	6.83633  When failure to disclose constitutes harmless error
	 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 743 N.W.2d 517, at ¶19-24.



	6.837  Physical evidence that district attorney intends to offer at trial
	6.8371  General principles relating to disclosure of physical evidence district attorney intends to offer at trial
	6.83711  In general
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶34.
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶8.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶19.


	6.8372  Particular evidence
	6.83721  Computer hard drive containing child pornography
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶1-24.


	6.8373  Protective order foreclosing delivery of copy of evidence to defendant when evidence is contraband
	 For cases dealing with this subject, see sec. 6.8534.


	6.838  Any exculpatory evidence
	6.8381  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶13-59.
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶34.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶24-39.
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶46.

	6.8382  Relationship of this statutory requirement to disclose "[a]ny exculpatory evidence" and constitutional obligation to disclose exculpatory evidence: are they one and the same?
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶33, 64.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶27.
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶46.


	6.839  Other and related matters
	6.8391  Applicability of harmless-error rule state's violation of its discovery obligations
	 For cases dealing with this subject, see sec. 6.8972.

	6.8392  District attorney not required to disclose oral statements of witness
	 For cases dealing with this subject, see sec. 6.83612.



	6.84  What Defendant Must Disclose To District Attorney Under Present Discovery Statute (Wis. Stat. § 971.23(2))
	6.841  General principles for determining whether defendant has complied with disclosure requirements of present discovery statute
	6.8411  What defendant must disclose in general
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶17.


	6.842  List of witnesses whom defendant intends to call at trial
	6.8421  In general
	6.8422  Need for timely disclosure of witnesses
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶22.


	6.843  Written or recorded statements of witness
	6.8431  In general
	6.8432  Requirement of disclosure of written or recorded statement of witness applies even if witness is called for impeachment purposes only
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶20-35.


	6.844  Expert's findings or subject matter of testimony; results of examination, test, experiment or comparison
	6.8441  Constitutionality of requiring defendant to provide prosecutor with summary of expert's findings or subject matter of expert's testimony
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.

	6.8442  Scope of what defendant is required to provide
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.


	6.845  Criminal record of defense witness
	6.846  Physical evidence that defendant intends to offer at trial
	6.847  What defendant is not obligated to disclose
	6.8471  Defendant has no obligation to provide notice of theory of defense
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶18.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶17, 19.

	6.8472  Defendant has no obligation to divulge details of his own case
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶18.

	6.8473  May defendant be ordered to provide summary of evidence regarding specific instances of victim's violent character that defendant intends to offer in furtherance of defense of self-defense?
	 For cases dealing with this subject, see sec. 40.394.



	6.85  Comment Or Instruction On Failure To Call Witness; Scientific Testing; Protective Order; In Camera Proceedings; Continuing Duty To Disclose
	6.851  Comment Or Instruction On Failure To Call Witness (Wis. Stat. § 971.23(3)
	6.852  Scientific Testing (Wis. Stat. § 971.23(5))
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 123, sec. 5.8321.
	 State v. Ehlen, 119 Wis. 2d 451, 351 N.W.2d 503 (1984): 1983 Term, p. 123, sec. 5.8321.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 324 (Ct. App. 1982): 1981 Term, p. 52, sec. 3.86.

	6.853  Protective order (Wis. Stat. § 971.23(6))
	6.8531  In general
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶1-24.

	6.8532  Necessity of showing of "good cause" for order
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶10.

	6.8533  Burden of proof with respect to "good cause"
	6.85331  Party seeking protective order has initial burden to establish "good cause"
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶6, 10, 13.

	6.85332  Once party seeking protective order has made showing of "good cause," other party has burden either to rebut showing of "good cause" or to demonstrate that ability to present case is hampered by provisions of protective order
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶14.


	6.8534  To foreclose defense from receiving copy of physical evidence when evidence is contraband
	6.85341  In general
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶1-24.

	6.85342  Copy of computer hard drive containing child pornography
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶1-24.


	6.8535  Appellate review of decision whether to grant protective order
	6.85351  Standard of review
	 State v. Bowser, 2009 WI App 114, 321 Wis. 2d 221, 772 N.W.2d 666, at ¶9.



	6.854  In camera proceedings (Wis. Stat. § 971.23(6m))
	6.855  Continuing duty to disclose (Wis. Stat. § 971.23(7))
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶34.


	6.86  Remedies Or Sanctions In Trial Court For Failure To Provide Discovery Or Disclosure Mandated By Statute Or Ordered By Court (Wis. Stat. § 971.23(7m))
	6.861  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶91-108.
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶51-58.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶27-38.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶20-35.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶10.
	 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 629 N.W.2d 825, 2000 Term WCA-336, at ¶23-28.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶21, 26.
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec 38.5212.
	 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912.
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 6-8, sec. 6.8912.

	6.862  Constitutionality of sanctions when imposed on defendant
	 For cases dealing with this subject, see sec. 28.67.

	6.863  Particular remedy: adjournment
	6.8631  In general
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶48.

	6.8632  Remedy of adjournment preferred over exclusion of evidence
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶26.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec 38.5212.
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 6-8, sec. 6.8912.


	6.864  Particular remedy:  exclusion of testimony of witness
	6.8641  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶92-98.
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶10.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶18-23.

	6.8642  Remedy of preclusion of witness's testimony may be applied to defendant without violating right to present witnesses in his defense
	 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, p. 28-2, sec. 28.61.

	6.8643  Precluding witness from testifying when witness refuses to allow ordered in camera inspection of her past mental health treatment records
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.
	 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 (Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912.

	6.8644  When court excludes state's testimony of witness as sanction for discovery violation, prosecutor may dismiss case without prejudice and commence new prosecution at which evidence is admitted
	 For cases dealing with this subject, see sec. 6.8671.


	6.865  Particular remedy: advise jury of party's discovery violation
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶94-95, 99-108.

	6.866  Particular remedy: dismissal of prosecution
	6.8661  In general
	6.8662  Not required when discovery violation was harmless error
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶15-17.


	6.867  Showing "good cause" for discovery violation so as to avoid sanction of exclusion
	6.8671  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶15, 36-40, 93.
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶51-58.
	 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 743 N.W.2d 517, at ¶14-18.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶33-37.
	 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 629 N.W.2d 825, 2000 Term WCA-336, at ¶23-28.
	 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912.

	6.8672  Prosecutor's good faith will not, in itself, constitute good cause
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶51-58.
	 State v. DeLao, 2001 WI App 132, 246 Wis. 2d 304, 629 N.W.2d 825, 2000 Term WCA-336, at ¶26-27.

	6.8673  Due diligence in attempting to locate witness as "good cause"
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶27-38.

	6.8674  Belief that statute does not require disclosure of particular item and that, therefore, trial court's order requiring disclosure is wrong, does not constitute "good cause" for failing to disclose if belief is in error
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶29-31.


	6.868  Application to defendant
	6.8681  In general
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶20-35.

	6.8682  Constitutionality of application
	 For cases dealing with this subject, see sec. 28.67.


	6.869  Other and related matters
	6.8691  When court excludes state's evidence as sanction for discovery violation, prosecutor may dismiss case without prejudice and commence new prosecution at which evidence is admitted
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶1-34.



	6.87  Notice Of Alibi (Wis. Stat. § 971.23(8)
	6.871  Constitutionality of notice of alibi statute
	6.8711  In general
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶27, 36-37.
	 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 149 (1984): 1983 Term, p. 80, sec. 3.871.
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.

	6.8712  Constitutionality of precluding unlisted witness's testimony as sanction for failure to give notice
	 For cases dealing with this subject, see sec. 28.672.


	6.872  Defendant's obligation to provide notice of alibi
	6.8721  Nature and scope of obligation
	6.87211  In general
	 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 149 (1984): 1983 Term, p. 80, sec. 3.871.
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶1-25.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶12-21.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶18-23.
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 193, sec. 10.44.

	6.87212  What constitutes "alibi"
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶15-16.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶12-21.


	6.8722  Does not extend to time of planning of offense
	 State v. Horenberger, 119 Wis. 2d 237, 349 N.W.2d 692 (1984): 1983 Term, p. 81, sec. 3.8722.

	6.8723  Remedy for violation of obligation

	6.873  Defendant's obligation to provide notice of alibi witnesses
	6.8731  Nature and scope of obligation
	 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 149 (1984): 1983 Term, p. 80, sec. 3.871.
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶1-25.

	6.8732  Remedy for violation of obligation
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 32, sec. 3.8211.


	6.874  State's obligation to provide notice of alibi rebuttal witnesses
	6.8741  Nature and scope of obligation
	 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 (1978): 1977 Term, p. 32, sec. 3.8221.
	 State v. Kent, 107 Wis. 2d 378, 319 N.W.2d 508 (Ct. App. 1982): 1981 Term, p. 52, sec. 3.8711.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711.

	6.8742  Remedy for violation of obligation
	 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 (1978): 1977 Term, p. 32, sec. 3.8222.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711.

	6.8743  Waiver of objection to violation of obligation
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711.


	6.875  Waiver of complaint about trial court's rulings relating to notice of alibi
	6.8751  Waiver of complaint about exclusion of testimony because trial court concludes that testimony would concern alibi and no notice of alibi was given
	6.87511  By failure to make offer of proof as to nature of testimony
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶16-21.



	6.876  Appellate review of rulings relating to notice of alibi
	6.8761  Standard of review
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶12.


	6.877  Other matters
	6.8771  When trial court rules that testimony will be excluded because of lack of notice of alibi, but offers defendant continuance to give notice, but defendant declines continuance, ruling excluding testimony does not constitute reversible error
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶21.



	6.88  Deoxyribonucleic Acid (DNA) Evidence (Wis. Stat. § 971.23(9)
	6.881  Related matters
	6.8811  Motion for postconviction deoxyribonucleic acid (DNA) testing of certain evidence (Wis. Stat. § 974.07)
	 For cases dealing with this subject, see sec. 10.86.



	6.89  Other Discovery And Related Matters
	6.891  Constitutional requirements relating to discovery
	6.8911  In general
	 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 Term USSC-25.
	 California v. Trombetta, 104 S. Ct. 2528 (1984): 1983 Term, p. 172, sec. 8.352.
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 82, sec. 3.8921.
	 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 386 (1982): 1981 Term, p. 54, sec. 3.8933.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922.
	 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 (Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642.
	 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 (Ct. App. 1984): 1984 Term, p. 77, sec. 3.8111.

	6.8912  Accused's right to disclosure of exculpatory evidence
	 For cases dealing with this subject, see sec. 6.81.

	6.8913  Accused's right to disclosure of identity of informant
	 For cases dealing with this subject, see sec. 22.432.

	6.8914  Accused's due process right to pretrial access to evidence
	 For cases dealing with this subject, see secs. 22.42, 22.43, and 22.44.

	6.8915  Accused's right of access to witnesses and evidence in order to effectuate his right to present witnesses in his defense
	 For cases dealing with this subject, see sec. 28.64.

	6.8916  Accused's right to discovery of victim's mental health treatment records
	 For cases dealing with this subject, see sec. 6.8921.

	6.8917  Accused's entitlement to pretrial psychological examination of victim
	6.89171  In general
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶26-27.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 28-2, sec. 28.6431.
	 For cases dealing generally with requiring a psychiatric or psychological examination of a witness as a prerequisite to permitting that witness to testify, see sec. 20.345.

	6.89172  When state gives notice that it intends to introduce evidence generated by psychological examination of victim by state's experts (Maday requirement)
	 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 N.W.2d 93, 2001 Term WSC-64, at ¶13-47.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶26-27.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶14.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 28-2, sec. 28.6431.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922.
	 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 (Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642.

	6.89173  When state introduces evidence that sexual assault victim's post-assault behavior is consistent with that of sexual assault victim (Maday requirement)
	 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 N.W.2d 93, 2001 Term WSC-64, at ¶13-47.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶26-27.
	 State v. Rizzo, 2003 WI App 236, 267 Wis. 2d 902, 672 N.W.2d 162, at ¶1-19.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14.

	6.89174  When state uses psychological examination of victim to obtain order allowing victim to testify through videotaped deposition
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.


	6.8918  Defendant's right to notice of evidence state plans to use to prove charges
	6.89181  Defendant presently has no right to such notice
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 10-15, sec. 10.693.

	6.89182  Rule giving defendant right to such notice would be "new rule" that defendant would have no right to have recognized and applied to him in federal habeas corpus proceeding
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 10-15, sec. 10.693.

	6.89183  Need to seek continuance before complaint can be made, on constitutional grounds, that defendant did not have required notice of evidence state used to prove charges
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 10-15, sec. 10.693.



	6.892  Defendant's right to discovery of or access to particular items
	6.8921  Victim's past mental health treatment records
	6.89211  In general
	 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 (1997): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941.
	 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 (Ct. App. 1996): 1995 Term, p. 6-35, sec. 6.894.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922.
	 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 (Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912.
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.

	6.89212  Access to records after trial completed
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶1-32.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941.

	6.89213  Defendant's right to have trial court make in camera inspection of victim's past mental health treatment records to determine whether they contain exculpatory evidence
	 For cases dealing with this subject, see sec. 6.893.


	6.8922  State's intended use of bank records
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 54, sec. 3.894.

	6.8923  Prosecutor's litigating strategy
	 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 (1982): 1981 Term, p. 54, sec. 3.895.

	6.8924  Past addresses of complaining witness
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 46, sec. 3.893.

	6.8925  Existence of potential witnesses
	 State ex rel. Green Bay Newspaper Co. v. Circuit Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 Term, p. 225, sec. 13.75.

	6.8926  Identity of potential witnesses
	 For cases dealing with this subject, see secs. 6.8918 and 22.443.

	6.8927  Confidential records in hands of private or public agency
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.

	6.8928  Identity of informant
	 For cases dealing with this subject, see secs. 17.7 and 22.432.

	6.8929  Other evidence
	6.89291  Evidence state plans to use to prove charges
	 For cases dealing with this subject, see sec. 6.8918.



	6.893  Defendant's right to have trial court make in camera inspection of documents or records (e.g., victim's mental health treatment records) that are privileged or protected or in the possession of third parties to determine whether they contain exculpatory evidence, and to have access to those documents or records if they are found to contain exculpatory evidence after in camera inspection
	6.8931  General principles
	6.89311  In general
	 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 N.W.2d 433, at ¶31.
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶1-37.
	 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 (1997): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.
	 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 750, 762 N.W.2d 788, at ¶9-14.
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶12-24.
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶6-18.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 6-27, sec. 6.8982.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941.
	 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 (Ct. App. 1996): 1995 Term, p. 6-35, sec. 6.894.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.
	 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 (Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912.

	6.89312  Right in postconviction context
	 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 750, 762 N.W.2d 788, at ¶9-14.
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶1-32.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941.


	6.8932  Requirement that defendant show that documents or records are material as prerequisite to obtaining in camera inspection
	6.89321  In general
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶1-37.
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶13-14.
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶7, 11.
	 State v. Walther, 2001 WI App 23, 240 Wis. 2d 619, 623 N.W.2d 205, 2000 Term WCA-166, at ¶9-14.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89322  District attorney may not concede that documents or records are material (i.e., may not waive hearing on materiality)
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89323  When showing of materiality in motion for in camera hearing sufficient to require hearing on materiality
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶26-31.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89324  In arguing on appeal that required showing made, defendant is limited to showing made in trial court; defendant may not supplement that showing by offering appellate court additional matters
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶37.

	6.89325  Satisfying this requirement when defendant seeks post-trial inspection of documents or records
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶15-24.


	6.8933  Rights of person whose records are being sought
	6.89331  Right to notice that motion has been made to obtain records
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89332  No right to be heard by counsel or guardian ad litem at hearing on motion seeking in camera inspection
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89333  Right to require proof of materiality of documents or records of which in camera inspection sought
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89334  Right to refuse consent to in camera inspection
	 For cases dealing with this subject, see sec. 6.8934.


	6.8934  Need for consent of victim or other person whose records are sought to in camera inspection of treatment or other confidential records
	6.89341  In general
	 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 (1997): 1996 Term, p. 6-13, sec. 6.8956.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956.

	6.89342  Defendant waives complaint about lack of consent when he has requested access to treatment records
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.


	6.8935  Hearing on motion seeking in camera inspection
	6.89351  When allegations of motion are sufficient to require hearing on it
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶6-18.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89352  Trial court's discretion to hold hearing even when allegations are insufficient to require one
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶7.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89353  Right of person whose records are sought to participate in hearing
	 For cases dealing with this subject, see sec. 6.89332.


	6.8936  Making determination, through in camera inspection, whether documents or records contain material or exculpatory evidence that must be disclosed to defendant
	6.89361  Standard of materiality to be applied by trial court in conducting in camera inspection to determine whether documents or records contain material or exculpatory evidence that must be disclosed to defendant: in general
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶31.
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶22-23.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	6.89362  Standard of materiality to be applied by trial court in conducting in camera inspection to determine whether documents or records contain material or exculpatory evidence that must be disclosed to defendant:  in general
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶22-23.

	6.89363  Correctness of determination in particular case
	 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 N.W.2d 93, 2001 Term WSC-64, at ¶48-54.


	6.8937  Trial court's consultation with treating physician in making in camera inspection
	6.89371  Propriety of in general
	 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 (1997): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956.

	6.89372  Need for victim's consent
	 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 (1997): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956.

	6.89373  Need for record of consultation
	 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 (1997): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956.


	6.8938  Appellate review of issues relating to in camera inspection of documents or records and their disclosure
	6.89381  Standard of review of whether allegations of motion for in camera inspection are sufficient to require hearing
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶19, 20.
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶7.
	 State v. Walther, 2001 WI App 23, 240 Wis. 2d 619, 623 N.W.2d 205, 2000 Term WCA-166, at ¶9.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89382  Standard of review of whether defendant has shown materiality of documents or records sought so as to require in camera inspection:  in general
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶24.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	6.89383  Standard of review of whether defendant has shown materiality of documents or records sought so as to require in camera inspection:  when inspection sought for purposes of post-trial discovery
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶24.

	6.89384  Standard of review of decision whether documents or records of which trial court has made in camera inspection contain material or exculpatory evidence that must be disclosed to defendant
	 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 N.W.2d 93, 2001 Term WSC-64, at ¶49.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.

	6.89385  Need for in camera inspection of records by appellate court
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	6.89386  Need for victim's consent to inspection of treatment records before appellate court can conduct appellate review of trial court's inspection of records
	 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 (1997): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956.

	6.89387  If circuit court had authority to conduct in camera inspection of privileged records, then appellate court also has authority to do so
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.


	6.8939  Other and related matters
	6.89391  Inspection of records or documents relating to non-victim witness
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	6.89392  Defense counsel's right of access to records on postconviction motion or on appeal after trial court has determined, as result of in camera inspection, that records or documents should not be turned over to defendant
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113.

	6.89393  No requirement that records be in state's possession before defendant can obtain access to them
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶9.

	6.89394  Right to in camera inspection and access not limited to mental health records
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶9.

	6.89395  Fact that information can be obtained from non-confidential source does not provide ground for denial of access to confidential information
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶18.



	6.894  Matters relating to discovery that are covered elsewhere in this book
	6.8941  Disclosure of identity of informant
	 For cases dealing with this subject, see secs. 17.7 and 22.432.

	6.8942  Requirement of retention of material evidence
	 For cases dealing with this subject, see sec. 22.421.

	6.8943  Psychiatric or psychological examination of complaining witness
	 For cases dealing with this subject, see sec. 20.345.

	6.8944  Accused's right of access to witnesses and evidence in order to effectuate his right to present witnesses in his defense
	 For cases dealing with this subject, see sec. 28.64.

	6.8945  Work product doctrine
	 For cases dealing with this subject, see sec. 17.883.


	6.895  Discovery rights in juvenile proceedings
	6.8951  Delinquency proceeding
	 For cases dealing with this subject, see secs. 42.251 and 42.651.

	6.8952  Waiver proceeding
	 For cases dealing with this subject, see secs. 42.36 and 42.815.


	6.896  State's right to mental evaluation of defendant by state's expert when defendant puts mental status at issue
	6.8961  In general
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶27-45.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20.

	6.8962  When defendant charged with sexual assault offers expert testimony to show that he lacks psychological profile of sex offender
	6.89621  In general
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶27-45.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20.

	6.89622  Examination may be ordered only when expert will testify, either explicitly or implicitly, on facts surrounding crime charged
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶27-45.


	6.8963  Compelling mental status examination does not violate Fifth Amendment privilege against self-incrimination
	 For cases dealing with this subject, see secs. 24.462 and 24.463.


	6.897  Appellate review of trial court's decisions regarding discovery and of state's discovery and disclosure violations
	6.8971  Standards of review
	6.89711  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶15, 67, 96.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶25.
	 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 743 N.W.2d 517, at ¶14.
	 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 (Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642.

	6.89712  Of decision whether to grant motion requesting postconviction discovery
	 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 750, 762 N.W.2d 788, at ¶8.


	6.8972  When new trial required for failure to make required disclosure; harmless error rule applicable to discovery violation
	6.89721  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶41-43.
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶59-65.
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶15.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶19.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 62, sec. 3.812.

	6.89722  Determining whether failure to make required disclosure was harmless in particular case
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶41-59, 76-80.
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶16-17.



	6.898  Other matters
	6.8981  Continuing duty to comply with discovery statutes
	 For cases dealing with the continuing duty to comply with the discovery statutes in the context of the statutory obligation to disclose and allow inspection of the defendant's statements, see sec. 6.8212.

	6.8982  Defendant's right to have state crime lab conduct analysis of evidence at his request pursuant to Wis. Stat. § 165.79(1)
	 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. App. 1995): 1994 Term, p. 6-29, sec. 6.896.

	6.8983  Right to discovery not authorized or mandated by constitution or statute; generally, right to discovery in criminal cases limited to that provided or mandated by constitution or statute; demand for item not covered by discovery statute or constitutional requirement of disclosure does not generally create obligation to disclose item
	6.89831  In general
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶22-23.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶41-59.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶16.
	 State v. DeLao, 2002 WI 49, 252 Wis. 2d 289, 643 N.W.2d 480, 2001 Term WSC-107, at ¶48-50.
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶14-15.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 6-27, sec. 6.8982.
	 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 6-27, sec. 6.892.
	 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 641 (Ct. App. 1981): 1981 Term, p. 53, sec. 3.891.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 46, sec. 3.896.

	6.89832  This principle is not necessarily applicable when court wants to require pretrial disclosure of evidence party intends to produce at trial, so that court can determine admissibility of evidence in advance of trial
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶24.

	6.89833  But upon showing of "particularized need" defendant may have right to discovery beyond that mandated by discovery statutes
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶59.

	6.89834  Although decisions initially recognizing this principle involved defendant's request for discovery, it also applies to discovery requested by state
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶15.

	6.89835  Items and matters that defendant is not obligated to disclose
	 For cases dealing with this subject, see sec. 6.847.


	6.8984  Discovery rights prior to preliminary examination
	6.89841  In general
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶1-96.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶37.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 62, sec. 3.8113.
	 For cases dealing with disclosure of exculpatory evidence prior to the preliminary examination, see sec. 6.81141.

	6.89842  Defendant does not have statutory or constitutional right to compel production of police investigation reports and nonprivileged material by subpoena duces tecum prior to preliminary examination
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶1-96.


	6.8985  Discovery by person challenging administrative subpoena
	 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. App. 1980): 1980 Term, p. 155, sec. 13.91.

	6.8986  Work product doctrine
	 For cases dealing with this subject, see sec. 17.883.

	6.8987  State's access to records and reports regarding defendant's mental condition
	 For cases dealing with this subject, see sec. 18.57.

	6.8988  Attempt to obtain relevant information in possession of third parties not properly characterized as discovery
	 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 (Ct. App. 1987): 1987 Term, p. 18-1, sec. 18.521.

	6.8989  Prosecutor's "open file" policy is purely policy choice on prosecutor's part, not legal right of defendant
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶81.


	6.899  Other matters (cont'd)
	6.8991  Trial court does not err in refusing to order production of evidence at defendant's request if evidence would not be relevant or material to issues in case
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.

	6.8992  Use of related civil proceeding to obtain discovery for criminal prosecution
	 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 Term, p. 6-37, sec. 6.896.

	6.8993  Defendant's right to discovery to establish selective-prosecution defense
	 For cases dealing with this subject, see sec. 23.551.

	6.8994  Post-trial (i.e., postconviction) discovery
	6.89941  In general
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.
	 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 750, 762 N.W.2d 788, at ¶8, 15-21.
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶30-34.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 6-27, sec. 6.8982.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 6-9, sec. 6.8941.

	6.89942  When defendant entitled to hearing on request for postconviction discovery
	 State v. Kletzien, 2008 WI App 182, 314 Wis. 2d 750, 762 N.W.2d 788, at ¶15-21.
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶33.


	6.8995  Waiver of objection to discovery violation
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶21-26.

	6.8996  Harmless-error rule applies to discovery violations
	 For cases dealing with this subject, see sec. 6.8972.

	6.8997  Purpose of discovery statutes and rights to discovery that they confer
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶23.

	6.8998  Timeliness of discovery motion; when discovery motion may be made
	6.89981  In general
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶46, 53.


	6.8999  Other matters
	6.89991  Definition (i.e., meaning) of "discovery"
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶29-31.

	6.89992  What defendant is not obligated to disclose
	 For cases dealing with this subject, see sec. 6.847.





	6.9  Other Pretrial Matters
	6.91  Right To A Speedy Trial
	6.911  Under constitution
	 For cases dealing with this subject, see sec. 30.1.

	6.912  Under speedy trial statutes
	6.9121  State speedy trial provision
	6.91211  Grant of continuance under speedy trial statute
	 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 N.W.2d 151 (1980): 1979 Term, p. 42, sec. 3.931.
	 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 (1978): 1977 Term, p. 32, sec. 3.911.

	6.91212  Effect of pretrial appeal
	 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 N.W.2d 151 (1980): 1979 Term, p. 42, sec. 3.932.

	6.91213  Need for affirmative assertion of right to trigger statute
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335.

	6.91214  When defendant may assert right to speedy trial
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335.

	6.91215  Difference between statutory right and constitutional right
	 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 (1990): 1989 Term, p. 30-3, sec. 30.1622.
	 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 N.W.2d 151 (1980): 1979 Term, p. 35, sec. 3.542.


	6.9122  Federal speedy trial act
	6.91221  In general
	 Zedner v. United States, 126 S. Ct. 1976 (2006).
	 United States v. Taylor, 108 S. Ct. 2413 (1988): 1987 Term, p. 6-12, sec. 6.9121.
	 Henderson v. United States, 106 S. Ct. 1871 (1986): 1985 Term, p. 58, sec. 3.911.
	 United States v. Rojas-Contreras, 106 S. Ct. 555 (1985): 1985 Term, p. 59, sec. 3.911.

	6.91222  Blanket, prospective waiver of application of act is not valid
	 Zedner v. United States, 126 S. Ct. 1976 (2006).

	6.91223  Defendant who executes blanket, prospective waiver of application of act is not judicially estopped from attacking its validity
	 Zedner v. United States, 126 S. Ct. 1976 (2006).

	6.91224  Trial judge's failure to make findings required to exclude period of delay under particular provision of act cannot be harmless error
	 Zedner v. United States, 126 S. Ct. 1976 (2006).



	6.913  Under interstate agreement on detainers
	 For cases dealing with this subject, see sec. 6.234.

	6.914  Under intrastate detainer statute
	 For cases dealing with this subject, see sec. 6.241.


	6.92  Consolidation Of Charges
	6.921  Against different defendants
	6.9211  In general
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 38, sec. 3.92.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 78, sec. 3.91.
	 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 (Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121.
	 For cases dealing with the joinder of defendants in the same complaint, see sec. 6.15.
	 For cases dealing with the severance of defendants, see sec. 6.93.

	6.9212  Improper consolidation of charges may be harmless error
	 For cases dealing with this subject, see sec. 6.154.


	6.922  Against single defendant
	6.9221  In general
	 For cases dealing with the joinder of offenses in the same complaint, see sec. 6.16.
	 For cases dealing with the severance of offenses, see sec. 6.94.
	 For cases dealing with the consolidation of offenses for purposes of allowing defendant to plead guilty to offenses committed in several counties, see sec. 7.4981.

	6.9222  Improper consolidation of charges may be harmless error
	 For cases dealing with this subject, see sec. 6.164.



	6.93  Severance Of Defendants
	6.931  When required in general
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 6-33, sec. 6.9412.
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 29, sec. 3.311.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, sec. 6.9414.
	 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 (Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 29, sec. 3.311.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 29, sec. 3.311.

	6.932  Particular grounds
	6.9321  Antagonistic defense advanced by joint defendants
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 6-33, sec. 6.9412.
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 30, sec. 3.3121.
	 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 (Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513.
	 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 (Ct. App. 1984): 1984 Term, p. 65, sec. 3.3122.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 30, sec. 3.3121.

	6.9322  Line of evidence relevant only to liability of, or otherwise only admissible as to, one defendant
	6.93221  In general
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 6-33, sec. 6.9412.
	 Buchanan v. Kentucky, 107 S. Ct. 2906 (1987): 1986 Term, p. 73, sec. 4.1121.
	 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 (1978): 1977 Term, p. 26, sec. 3.32.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, sec. 6.9414.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 30, sec. 3.3123.

	6.93222  Statement of one defendant that implicates other defendant
	 For cases dealing with this subject, see sec. 6.9324.

	6.93223  When line of evidence is relevant to liability of only one defendant and trial court denies severance, limiting instruction must be given
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, sec. 6.9414.


	6.9323  Defendant's need for testimony of defendant, who will not testify at joint trial
	 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 (Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 31, sec. 3.3123.

	6.9324  Prosecution's intent to use statement of one defendant which implicates other defendant
	6.93241  In general
	 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 (1980): 1979 Term, p. 35, sec. 3.31.
	 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354.
	 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 (Ct. App. 1984): 1984 Term, p. 64, sec. 3.3121.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 65, sec. 3.3122.
	 For cases dealing generally with limitations imposed by the right to confrontation on the prosecution's use of out-of-court statements of a fellow participant in the crime, see sec. 27.23.

	6.93242  Requirement that prosecution advise court if it intends to use statement of one codefendant which implicates other co-defendant
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.

	6.93243  Prosecutor's failure to provide required notice of intent to use statement of one defendant implicating other defendant subject to harmless error rule
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.

	6.93244  Avoiding need for severance by redacting codefendant's confession implicating defendant to eliminate all references to defendant seeking severance
	 For cases dealing with this subject, see sec. 6.9353.

	6.93245  Requirement that trial court sever defendants when prosecutor intends to use statement of one that implicates other satisfied by single trial to multiple juries
	 For cases dealing with this subject, see sec. 6.9354.


	6.9325  Exculpatory evidence essential for one defendant would be unavailable at joint trial
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 6-33, sec. 6.9412.

	6.9326  Other grounds
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 31, sec. 3.3123.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 30, sec. 3.3123.


	6.933  Waiver of right to severance
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 6-29, sec. 6.9421.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 65, sec. 3.313.
	 For cases dealing with the waiver of appellate attack on failure to grant severance by failure to renew severance motion when new ground for severance becomes apparent, see sec. 11.463.

	6.934  Appellate review of ruling on severance motion
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 29, sec. 3.311.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, sec. 6.9414.
	 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 (Ct. App. 1984): 1984 Term, p. 65, sec. 3.314.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 29, sec. 3.311.

	6.935  Other matters
	6.9351  Joinder of defendants in same complaint or information
	 For cases dealing with this subject, see sec. 6.15.

	6.9352  Consolidation of charges against different defendants
	 For cases dealing with this subject, see sec. 6.921.

	6.9353  Avoiding need for severance by redacting codefendant's confession implicating defendant to eliminate all references to defendant seeking severance
	 Gray v. Maryland, 118 S. Ct. 1151 (1998): 1997 Term, p. 27-7, sec. 27.453.
	 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 (1980): 1979 Term, p. 35, sec. 3.31.
	 For cases dealing generally with avoiding a confrontation problem by redacting codefendant's confession implicating defendant to eliminate references to defendant seeking severance, see secs. 27.472 and 27.473.

	6.9354  Requirement that trial court sever defendants when prosecutor intends to use statement of one that implicates other satisfied by single trial to multiple juries
	 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354.

	6.9355  Instructing when multiple defendants tried together
	6.93551  In general
	 For cases dealing with this subject, see sec. 8.5461.

	6.93552  When line of evidence is relevant to liability of only one defendant and trial court denies severance, limiting instruction must be given
	 For cases dealing with this subject, see sec. 6.93223.


	6.9356  Waiver of appellate attack on failure to grant severance by failure to renew severance motion when new ground for severance becomes apparent
	 For cases dealing with this subject, see sec. 11.463.

	6.9357  Required notice to trial court if district attorney intends to use statement of one defendant which implicates another defendant and required severance upon such notice
	 For cases dealing with this subject, see sec. 6.93242 and 6.93243.

	6.9358  Failure to sever defendants when required subject to harmless error rule
	 For cases dealing with this subject, see sec. 6.154.



	6.94  Severance Of Offenses
	6.941  When required in general
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 35, sec. 3.32.
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 35, sec. 3.32.
	 Francis v. State, 86 Wis. 2d 554, 273 N.W.2d 310 (1979): 1978 Term, p. 31, sec. 3.32.
	 State v. Devitt, 82 Wis. 2d 262, 262 N.W.2d 73 (1978): 1977 Term, p. 26, sec. 3.31.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121.
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 65, sec. 3.321.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 66, sec. 3.321.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 41, sec. 3.321.

	6.942  Particular grounds
	6.9421  Evidence on one count inadmissible to prove other
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 41, sec. 3.321.

	6.9422  Defendant's desire to testify on one count but not others
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 35, sec. 3.32.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121.


	6.943  Waiver of right to severance
	6.9431  By failure to renew severance motion when new ground for severance becomes apparent
	 For cases dealing with the waiver of appellate attack on failure to grant severance by failure to renew severance motion when new ground for severance becomes apparent, see sec. 11.463.

	6.9432  By failure to seek severance on particular ground
	 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 111 (Ct. App. 1996): 1996 Term, p. 11-15, sec. 11.8941.


	6.944  Appellate review of ruling on severance motion
	6.9441  General principles
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121.
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 65, sec. 3.321.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 66, sec. 3.321.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 41, sec. 3.321.

	6.9442  Failure to sever offenses when required subject to harmless error rule
	 For cases dealing with this subject, see sec. 6.164.


	6.945  Other matters
	6.9451  Removing prejudice through curative instruction
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 41, sec. 3.321.
	 For cases dealing generally with curing error or prejudice through instruction, see sec. 8.541.
	 For cases dealing generally with foreclosing improper use of evidence by limiting instruction, see sec. 8.547.

	6.9452  Severance at conclusion of trial
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 69, sec. 4.822.

	6.9453  Joinder of offenses in same complaint or information
	 For cases dealing with this subject, see sec. 6.16.

	6.9454  Consolidation of charges
	 For cases dealing with this subject, see sec. 6.922.

	6.9455  Waiver of appellate attack on failure to grant severance by failure to renew severance motion when new ground for severance becomes apparent
	 For cases dealing with this subject, see sec. 11.463.

	6.9456  Severance is preferred over dismissal as remedy for dealing with potential jury confusion if two charges tried together
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221.

	6.9457  "Retroactive misjoinder": effect of reversal on appeal on one count on remaining counts
	 For cases dealing with this subject, see sec. 11.9241.

	6.9458  Federal decisions persuasive on severance issues
	 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 111 (Ct. App. 1996): 1996 Term, p. 6-18, sec. 6.945.

	6.9459  Failure to sever offenses when required subject to harmless error rule
	 For cases dealing with this subject, see sec. 6.164.



	6.95  Substitution, Withdrawal, Or Disqualification Of Counsel
	6.951  Substitution of counsel
	6.9511  In general
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶66-76.
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶28-36.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶13-25.
	 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 742 N.W.2d 341, at ¶13.
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶18.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶24-30.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	6.9512  What constitutes request for substitution of counsel
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶69-73.
	 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 (1988): 1988 Term, p. 8-16, sec. 8.8221.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶24-30.

	6.9513  Trial court's obligation to make adequate inquiry when request for substitution of counsel made
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶72-76.
	 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 (1988): 1988 Term, p. 8-17, sec. 8.8222.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶25.

	6.9514  When substitution warranted or required
	6.95141  In general
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶28-36.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 (Ct. App. 1989): 1988 Term, p. 8-18, sec. 8.8223.
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822.
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 92, sec. 4.821.

	6.95142  When defendant and counsel cannot adequately communicate because of, e.g., defendant's impaired hearing
	 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 742 N.W.2d 341, at ¶1-19.
	 For cases dealing generally with indigent defendant's right to counsel with whom he or she can effectively communicate, see sec. 25.593.


	6.9515  Substitution may be denied when new attorney has actual conflict of interest or there is a serious potential for conflict
	 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 (1991): 1990 Term, p. 25-3, sec. 25.4221.

	6.9516  Remedy when motion denied without adequate consideration
	 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 (1988): 1988 Term, p. 8-16, sec. 8.8221.
	 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 (1988): 1988 Term, p. 8-17, sec. 8.8222.
	 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 742 N.W.2d 341, at ¶19.

	6.9517  Appellate review of decision on request for substitution
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶28.
	6.95171  Standard of review
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶32.
	 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 742 N.W.2d 341, at ¶13.

	6.95172  In reviewing trial court's decision denying defendant's request to substitute new counsel, appellate court considers reasons presented to trial court at time request was made
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶25.


	6.9518  Related matters
	6.95181  Motion for continuance to allow substitution of counsel
	 For cases dealing with this subject, see sec. 8.82124.



	6.952  Withdrawal of defense counsel
	6.9521  In general
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 25-33, sec. 25.342.
	 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶38.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-29, sec. 6.952.
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822.

	6.9522  Grounds for withdrawal
	6.95221  In general
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822.

	6.95222  Complete breakdown in communication between defendant and counsel
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.

	6.95223  Defendant's inability to pay legal fees
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-29, sec. 6.952.

	6.95224  Disagreement over trial strategy
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822.


	6.9523  What constitutes request for withdrawal of counsel
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.

	6.9524  Need for hearing before withdrawal granted
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 25-33, sec. 25.342.
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.

	6.9525  No need for formal motion to withdraw before file may be closed when counsel and defendant agree that no appeal should be pursued because of no merit to appeal or for some other reason
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶48.
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶1-37.

	6.9526  Withdrawal of appellate counsel
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37.


	6.953  Disqualification of defense counsel
	 For cases dealing with this subject, see sec. 25.52.

	6.954  Disqualification of prosecutor
	6.9541  In general
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶1-38.
	 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 (Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532.

	6.9542  Grounds for disqualification
	6.95421  Because prosecutor received substantial campaign contribution from victim of defendant's criminal activity
	 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 (Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532.

	6.95422  Because prosecutor testified at pretrial proceeding
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211.

	6.95423  Prosecutor had conflict of interest
	 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. App. 1998): 1997 Term, p. 7-14, sec. 7.3241.

	6.95424  Because prosecutor previously represented defendant in another civil or criminal proceeding ("reverse serial representation")
	 For cases dealing with this subject, see sec. 25.235.


	6.9543  Prosecutor may be disqualified based on appearance of impropriety
	 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 (Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532.

	6.9544  Denial of motion to disqualify because of untimeliness
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶18, 21-25.

	6.9545  Appellate review of disqualification issues
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶21, 27, 32.



	6.96  Pleas
	6.961  Guilty plea
	 For cases dealing with this subject, see chapter 7.

	6.962  No-contest plea
	 For cases dealing with this subject, see sec. 7.44.

	6.963  Not-guilty plea
	6.9631  Effect of not-guilty plea
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 6-31, sec. 6.9621.
	 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶12.
	 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852.

	6.9632  Propriety of joining this plea with plea of not guilty by reason of mental disease or defect
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 7.442.

	6.9633  Changing plea of not guilty to plea of not guilty and not guilty by reason of mental disease or defect
	 For cases dealing with this subject, see sec. 6.647.


	6.964  Not guilty by reason of mental disease or defect plea
	 For cases dealing with this subject, see secs. 6.64 and 7.45.


	6.97  Other Pretrial Matters
	6.971  Recusal or disqualification of judge
	6.9711  In general
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶61-62.
	 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 (1994): 1994 Term, p. 6-30, sec. 6.9712.
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 145, sec. 8.91.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶36.
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶15-17.
	 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 655 N.W.2d 223, 2002 Term WCA-192, at ¶13.
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.
	 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711.
	 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 (Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 30-3, sec. 30.51.
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-31, sec. 6.971.
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 30-1, sec. 30.511.
	 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811.
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 54, sec. 3.911.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 54, sec. 3.911.
	 For cases dealing with substitution of judge procedure, see sec. 6.61.
	 For cases dealing with the constitutional right to an impartial judge, see sec. 30.5.

	6.9712  Waiver of request for recusal or disqualification
	6.97121  Request for recusal or disqualification is waived if not made prior to trial judge's acting on matter
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.

	6.97122  Waiver of claim that trial judge should have recused himself or herself by failure to raise recusal issue in trial court
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.


	6.9713  Particular bases for recusal or disqualification
	6.97131  Judge permitted juror to speak during sentencing hearing
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.

	6.97132  Judge prosecuted defendant as district attorney in previous case
	 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 (1994): 1994 Term, p. 6-30, sec. 6.9712.

	6.97133  Judge is spouse or otherwise related to assistant district attorney in office that is prosecuting case
	 State v. Harrell, 199 Wis. 2d 654, 546 N.W.2d 115 (1996): 1995 Term, p. 6-38, sec. 6.9713.

	6.97134  Judge facing recall effort based on alleged leniency in sentencing
	 For cases dealing with this subject, see sec. 9.2887.

	6.97135  Judge witnessed activity (e.g., sleeping juror) that is ground for requested relief
	 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711.

	6.97136  Sentencing judge's exposure to information prosecutor agreed not to provide to court
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶15-17.


	6.9714  Action by judge disqualified as matter of law is void
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.

	6.9715  Only judge whose recusal is sought has jurisdiction to decide motion
	 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811.

	6.9716  Matter arising from judicial proceedings is not proper basis for recusal
	 Liteky v. United States, 114 S. Ct. 1147 (1994): 1993 Term, p. 6-25, sec. 6.9712.
	 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711.

	6.9717  Violation of recusal or disqualification statute does not necessarily violate defendant's constitutional rights
	 For cases dealing with this subject, see sec. 30.583.

	6.9718  Trial judge may express opinion about counsel's motion without being subject to recusal
	 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711.

	6.9719  Other matters
	6.97191  Appellate review of denial of motion for recusal
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶16.

	6.97192  Judge's consideration of relevant information to which judge is rightfully entitled cannot, without more, form basis for recusal
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶17.

	6.97193  Recusal or disqualification of appellate judge
	 For cases dealing with this subject, see sec. 11.3977.



	6.972  Closure of pretrial proceedings to public and press; pretrial "gag" orders
	 For cases dealing with this subject, see secs. 30.721, 46.12, and 46.44.

	6.973  State's destruction of evidence
	 For cases dealing with this subject, see sec. 22.421.

	6.974  State's obligation to retain material evidence
	 For cases dealing with this subject, see sec. 22.421.

	6.975  Ordering psychiatric or psychological examination of prospective witness
	 For cases dealing with this subject, see sec. 20.345.

	6.976  Waiver of objection to court's jurisdiction
	 For cases dealing with this subject, see secs. 12.127 and 12.135.

	6.977  Detention of defendant after dismissal of complaint or information until new complaint or information filed
	 State ex rel. Brockway v. Milwaukee County Circuit Court, 105 Wis. 2d 341, 313 N.W.2d 845 (Ct. App. 1981): 1981 Term, p. 29, sec. 2.5712.

	6.978  Depositions of witnesses
	 For cases dealing with this subject, see sec. 6.66.

	6.979  Waiver of jury trial
	6.9791  Defendant's waiver of constitutional right to jury trial in general
	 For cases dealing with this subject, see sec. 26.3.

	6.9792  Need for consent of state
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.



	6.98  Other Pretrial Matters (cont'd)
	6.981  Required inquiry of multiple defendants represented by one attorney
	 For cases dealing with this subject, see sec. 6.623.

	6.982  Order in which severed defendants will be tried
	 State v. Anastas, 107 Wis. 2d 270, 320 N.W.2d 15 (Ct. App. 1982): 1981 Term, p. 70, sec. 4.8231.

	6.983  Pretrial protection of victims and witnesses through court order
	 For cases dealing with this subject, see sec. 6.68.

	6.984  Use of hypnosis to refresh witness's recollection
	 For cases dealing with this subject, see sec. 20.8441.

	6.985  Defendant's right to public pretrial suppression hearing
	 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 Term, p. 83, sec. 3.93.

	6.986  Defendant's right to be present at pretrial hearing
	 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 (Ct. App. 1984): 1983 Term, p. 83, sec. 3.94.

	6.987  Need to file juvenile court's waiver order in criminal court
	 For cases dealing with this subject, see sec. 42.393.

	6.988  Review of denial of pretrial suppression motion when guilty plea entered or defendant found NGI
	 For cases dealing with this subject, see sec. 7.42.

	6.989  Jurisdiction of adult criminal court after waiver of juvenile court's jurisdiction
	 State v. Lewandowski, 122 Wis. 2d 759, 364 N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, secs. 13.1752 and 13.1753.


	6.99  Other Pretrial Matters (cont'd)
	6.991  Subpoenaing district attorney to testify at pretrial proceeding
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211.

	6.992  Appointment of expert witness
	6.9921  In general
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶24.

	6.9922  Expert must have expertise on precise issue in case
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶24.

	6.9923  Appointment of expert witness for defendant to effectuate defendant's right to present a defense
	 For cases dealing with this subject, see sec. 28.64.


	6.993  Dismissal of charge
	6.9931  By court
	6.99311  With prejudice
	 For cases dealing with this subject, see sec. 12.6721.

	6.99312  Without prejudice
	 For cases dealing with this subject, see sec. 12.6722.


	6.9932  By prosecutor
	 For cases dealing with this subject, see sec. 12.44.


	6.994  Court commissioners
	 For cases dealing with this subject, see sec. 12.663.

	6.995  Appointment of standby counsel
	 For cases dealing with this subject, see sec. 25.591.

	6.996  Defense access to witnesses
	 For cases dealing with this subject, see sec. 8.83.
	 For cases dealing with prosecutorial intimidation of defense witnesses, see sec. 28.62.

	6.997  Competency of defendant to proceed
	6.9971  Competency to proceed to trial
	 For cases dealing with this subject, see sec. 6.63.

	6.9972  Competency to proceed with postconviction motion or appeal
	 For cases dealing with this subject, see sec. 10.165.


	6.998  Other matters
	6.9981  Defendant's right to retain services of, or hire, expert witnesses at state's expense
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 28.6441.
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 28-2, sec. 28.61.
	 For cases dealing with a defendant's right of access to and procurement of witnesses or evidence to effectuate his right to present a defense, see sec. 28.64.
	 For cases dealing with a defendant's right to have expert witnesses appointed at the state's expense in order to effectuate his right to present a defense, see sec. 28.642.

	6.9982  Plea of guilty to offenses committed in several counties
	 For cases dealing with this subject, see sec. 7.4981.

	6.9983  Appointment of special prosecutor
	 For cases dealing with this subject, see sec. 6.67.

	6.9984  Imposing monetary sanction on attorney for arriving late for scheduled pretrial appearance
	 For cases dealing with this subject, see sec. 12.7977.

	6.9985  Dismissal of prosecution as disciplinary measure
	 For cases dealing with this subject, see sec. 11.8936.


	6.999  Other matters (cont'd)
	6.9991  Prosecutor's intimidation of defense witness by threat of criminal prosecution
	 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 (Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113.
	 For cases dealing with due process limitations on prosecutor's interaction with defense witness, see sec. 22.453.

	6.9992  Defense counsel's advice to state witness regarding possible charges against witness and right to refuse to testify unless granted immunity
	 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 (Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113.

	6.9993  Continuance of trial
	 For cases dealing with this subject, see sec. 8.821.

	6.9994  Validity of pretrial incarceration
	 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 43, sec. 3.94.
	 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 N.W.2d 151 (1980): 1979 Term, p. 116, sec. 8.892.

	6.9995  Trial court has no inherent right to dismiss case over state's objection absent statutory authorization or constitutional violation requiring dismissal
	 State v. Clark, 162 Wis. 2d 406, 469 N.W.2d 871 (Ct. App. 1991): 1990 Term, p. 6-15, sec. 6.923.

	6.9996  Prohibition on attorneys making pretrial statements to press that will have substantial likelihood of prejudicing an adjudicative proceeding
	 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 (1991): 1990 Term, p. 30-7, sec. 30.9824.





	Chapter 7  Guilty Pleas
	7.1  Plea Bargaining
	7.11  Nature, Purpose, And Legitimacy Of Plea Bargaining In General
	 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 Term, p. 19, sec. 2.911.
	 Bordenkircher v. Hayes, 98 S. Ct. 663 (1978): 1977 Term, p. 17, secs. 9.912 and 9.913.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶26.
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶11.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶11.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.11.
	 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 (Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153.
	 State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. App. 1980): 1980 Term, p. 29, sec. 2.911.

	7.12  Defense Counsel's Duties In Plea Bargaining
	7.121  Duty to provide effective assistance in general
	 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, p. 121, sec. 8.2391.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.
	 For cases dealing with the defendant's right to the effective assistance of counsel at the plea proceeding, see sec. 7.2412.
	 For cases dealing with particular defects in counsel's performance relating to plea bargains and guilty pleas, see sec. 25.32.
	 For cases dealing with the requirement that counsel provide effective assistance with respect to advice as to whether defendant should accept or reject a plea bargain, see sec. 25.323.

	7.122  Duty to communicate proffered plea bargain to defendant and to inform defendant that decision to reject plea bargain offer is for defendant to make
	7.1221  In general
	 State v. Ludwig, 124 Wis. 2d 600, 369 N.W.2d 722 (1985): 1984 Term, p. 140, sec. 8.2353.

	7.1222  To make out claim of ineffective assistance of counsel based on violation of duty to communicate proffered plea bargain to defendant, defendant must allege and show reasonable probability that he would have accepted proffered bargain
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶35-36.

	7.1223  If defendant would have rejected offer had it been communicated to him, counsel's failure to communicate offer is not prejudicial and thus does not constitute ineffective assistance of counsel
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶56.


	7.123  Duty to advise defendant that agreement not to reveal information to sentencing judge is illegal and will not be honored
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-1, sec. 7.1421.

	7.124  Remedy when defense counsel provides ineffective assistance that causes defendant to reject favorable plea bargain
	 For cases dealing with this subject, see sec. 25.285.


	7.13  Propriety Of Prosecutorial Inducements To Defendant To Plead Guilty
	7.131  In general
	 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 Term, p. 47, sec. 2.912.

	7.132  Promise of reduction in charge or recommendation of leniency
	 Bordenkircher v. Hayes, 98 S. Ct. 663 (1978): 1977 Term, p. 18, sec. 2.9141.

	7.133  Threat of higher or additional charge if defendant refuses to plead guilty
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 34, sec. 2.9121.
	 Bordenkircher v. Hayes, 98 S. Ct. 663 (1978): 1977 Term, p. 18, sec. 2.9142.
	 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶48.
	 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 (Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134.


	7.14  Construction And Validity Of Plea Agreement
	7.141  Construction of agreement
	7.1411  In general
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶23.
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.
	 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 (Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153.
	 State v. Jorgensen, 137 Wis. 2d 163, 404 N.W.2d 66 (Ct. App. 1987): 1986 Term, p. 37, sec. 2.913.

	7.1412  Use of contract principles to construe agreement and determine rights of parties to agreement
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶7.
	7.14121  In general
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶12.
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶10.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶25.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶3, 16.
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶13.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.

	7.14122  Principles that are used in contract law to interpret contract
	 For cases dealing with this subject, see sec. 47.8858.


	7.1413  Agreement that counts will not be considered for sentencing purposes simply means that prosecutor will make recommendation to that effect
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-1, sec. 7.1421.

	7.1414  Agreement not to make recommendation as to sentence extends only to first sentencing hearing, not to later sentencing hearing held when probation imposed at first sentencing hearing revoked
	 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 (Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153.

	7.1415  Court will not read into plea agreement provisions that are not there
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶16.

	7.1416  Agreement that count will be "dismissed outright," if not otherwise clarified in agreement, is ambiguous
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶1-20.

	7.1417  Construction of ambiguous agreement
	7.14171  Determining whether agreement is ambiguous or not
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶12.

	7.14172  Construing agreement in manner that safeguards public interests
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶18.

	7.14173  Construing agreement against drafter
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶18.

	7.14174  Construing agreement against government
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶18.

	7.14175  Appellate review of question whether agreement is ambiguous
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶12.


	7.1418  Who bears burden to establish that agreement should be construed in particular manner?
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶16.


	7.142  Validity of agreement
	7.1421  Agreement to withhold relevant information from court violates public policy
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶33.
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶21, 25.
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶45.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶43.
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-1, sec. 7.1421.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶25.
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶13-14, 18.
	 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶6, 12.
	 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521.
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.

	7.1422  Agreement that if defendant successfully completed probation, judgment would be amended to conviction of lesser offense
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶9.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶9.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶8-9.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶15-16.
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421.

	7.1423  Agreement to defer entry of judgment of conviction on particular count(s)
	7.14231  Authority of court to defer entry of judgment of conviction
	 For cases dealing with this subject, see sec. 12.73961.

	7.14232  Plea agreement to defer entry of judgment of conviction on particular counts is not deferred prosecution agreement and, therefore, need not meet requirements of deferred prosecution agreement
	 For cases dealing with this subject, see sec. 12.8132.


	7.1424  Agreement, in burglary case, that if defendant returned substantial portion of property stolen in burglary before sentencing, state would ask court to reopen judgment of conviction and would reduce charge to felony theft
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶4, 12-18.

	7.1425  Valid plea agreement requires meeting of minds, evidenced through assent to agreement's terms
	 State v. Her, 2008 WI 39, 309 Wis. 2d 1, 748 N.W.2d 193, at ¶4.

	7.1426  Use of contract principles to assess validity of agreement
	 For cases dealing with this subject, see sec. 7.1962.


	7.143  Effect of invalid plea agreement on guilty plea entered pursuant to it
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶11-14.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.
	 For cases dealing with the withdrawal of a guilty or no-contest plea on the ground that the plea was induced by a legally impermissible, or otherwise legally defective, plea agreement (e.g., agreement that includes recommendation for invalid sentence, agreement that contains invalid reopen-and-amend provision), see sec. 10.444.

	7.144  Plea agreement may not supplant trial court's exercise of discretion in setting permissible bounds of sentencing hearing (e.g., extent to which it will permit evidence to be introduced)
	 For cases dealing with this subject, see sec. 7.1986.

	7.145  Plea agreement must not involve any persons conducting presentence investigation for court
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶9.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶33.


	7.15  Prosecutor's Obligation To Comply With Plea Agreement
	7.151  General principles
	7.1511  In general
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶11-12.
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶9-31.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶37.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 105, sec. 7.4227.
	 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 (1983): 1982 Term, p. 45, sec. 2.971.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶25.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶30-32.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶7.
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶7.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶14-24.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶16-17, 23.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶8-13.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶25-26.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶13-21.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶26.
	 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶4-13.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶13.
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13-18.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶59-60.
	 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 625 N.W.2d 353, 2000 Term WCA-238, at ¶13.
	 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 624 N.W.2d 164, 2000 Term WCA-150, at ¶5.
	 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.
	 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164.
	 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 (Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151.
	 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 (Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584.
	 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 (Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531.
	 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 (Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153.
	 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521.
	 State v. Bond, 139 Wis. 2d 179, 407 N.W.2d 277 (Ct. App. 1987): 1986 Term, p. 161, sec. 8.3491.
	 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. App. 1986): 1985 Term, p. 29, sec. 2.9132.
	 State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. App. 1980): 1980 Term, p. 29, sec. 2.911.
	 For cases dealing with withdrawal of a guilty plea because of prosecutor's failure to comply with plea agreement, see sec. 10.433.

	7.1512  Use of contract law to determine scope of prosecutor's obligation and remedy for its violation
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.

	7.1513  Law proscribes not only explicit repudiations of plea agreements, but also "end-runs around them"
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶32.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶9.
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶8.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶17.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶26.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶16.
	 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531.

	7.1514  Prosecutor not obliged to comply with terms of plea agreement after defendant's breach of agreement when express provision of agreement relieves state of obligation to comply with agreement upon defendant's breach
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.

	7.1515  Prosecutor's inadvertent breach of plea agreement (e.g., by recommending sentence in excess of that called for by agreement), which is promptly acknowledged and rectified, does not violate prosecutor's obligation to comply with plea agreement
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶10-13.
	 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 (Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512.

	7.1516  In determining whether prosecutor has violated obligation to comply with plea agreement, investigating officer is considered agent of state; if investigating officer engages in conduct that would violate plea agreement if engaged in by prosecutor (e.g., if he asks sentencing court to impose sentence in excess of that prosecutor agreed to recommend), plea agreement is violated
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶14.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶17.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶1-34.

	7.1517  Prosecutor obligated to act in "good faith"
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶23.

	7.1518  Prosecutor is not obliged to provide more than is specified in agreement itself; state is held only to those promises actually made
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶16.

	7.1519  Prosecutor not required to comply with plea agreement that violates public policy
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶25.
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶13-14, 18.


	7.152  Withdrawal from, or modification of, plea bargain by prosecutor after defendant's acceptance
	7.1521  Before entry of plea
	7.15211  In general
	 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 Term, p. 47, sec. 2.914.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶60.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.
	 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 (Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 7-2, sec. 7.121.
	 State v. Franklin, 111 Wis. 2d 681, 331 N.W.2d 633 (Ct. App. 1983): 1982 Term, p. 132, sec. 8.233.
	 State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. App. 1980): 1980 Term, p. 29, sec. 2.912.
	 For cases dealing with whether a defendant's right to counsel is denied by the prosecutor's withdrawal from a plea bargain, see sec. 25.283.

	7.15212  When prosecutor withdraws from plea agreement after defendant's acceptance but before entry of plea, defendant must show detrimental reliance in order to enforce agreement
	 For cases dealing with this subject, see sec. 7.1733.


	7.1522  After entry of plea
	7.15221  In general
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶60.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.
	 For cases dealing with the vacation of an executed plea agreement at the request of the state, see sec. 7.432.

	7.15222  When prosecutor withdraws from plea agreement after defendant's acceptance and after defendant's entry of plea, there is no need to show detrimental reliance before defendant is entitled to enforcement of plea agreement
	 For cases dealing with this subject, see sec. 7.1734.

	7.15223  Modification by state with agreement of defendant
	 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶1-17.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.
	 State v. Paske, 121 Wis. 2d 471, 360 N.W.2d 695 (Ct. App. 1984): 1984 Term, p. 52, sec. 2.911.

	7.15224  Change in circumstances between time of making agreement and time of sentencing may justify and excuse prosecutor from fulfilling promises made in plea agreement
	 For cases dealing with this subject, see sec. 7.157.


	7.1523  Defendant's waiver of complaint about prosecutor's withdrawal from plea agreement by failure to object
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 7-1, sec. 7.1521.

	7.1524  When defense counsel's failure to seek to enforce, or failure to inform defendant of his right to enforce, plea agreement constitutes ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.3964.


	7.153  Prosecutor's obligations at plea hearing and sentencing
	7.1531  In general
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶9-31.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶1-59.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 (1995): 1994 Term, p. 7-3, sec. 7.156.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶30-32.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶8-17.
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶1-20.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶16-17, 23.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶8-13.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶13-21.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶26.
	 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶4-13.
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13-18.
	 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 624 N.W.2d 164, 2000 Term WCA-150, at ¶5-14.
	 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531.
	 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 (Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512.
	 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 (Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584.
	 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 (Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531.
	 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521.
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.

	7.1532  Agreement to remain silent at sentencing is not violated when prosecutor corrects inaccurate information given to court
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶56.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 7-1, sec. 7.1512.

	7.1533  Prosecutor may comment on thoroughness and completeness of presentence report even though it contains information the prosecutor agreed would not be considered in sentencing
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-1, sec. 7.1421.

	7.1534  Prosecutor may not render less than neutral recitation of agreed-to sentence recommendation
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶14.
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶19, 30.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶42.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶17.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶9.
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶8.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶11.
	 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 624 N.W.2d 164, 2000 Term WCA-150, at ¶6.
	 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531.
	 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 (Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.1513.
	 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. App. 1986): 1985 Term, p. 29, sec. 2.9132.

	7.1535  Fulfilling agreement not to make sentencing recommendation (e.g., recommendation on length of sentence)
	7.15351  In general
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶30-44.
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶1-20.
	 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶4-13.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.1513.

	7.15352  Prosecutor may comment on serious nature of offense and other aggravating factors, thereby suggesting that lengthy sentence should be imposed, without violating agreement
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶1-20.
	 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶4-13.

	7.15353  When prosecutor agrees to make no sentence recommendation, prosecutor's contact with probation and parole office to complain about agent's recommendation for probation instead of incarceration, which results in amended PSI recommending incarceration, constitutes material breach of plea agreement
	 For cases dealing with this subject, see sec. 7.15387.

	7.15354  Agreement not to make sentencing recommendation is not violated by prosecutor's presentation of statements of victim and/or victim's family asking for imposition of maximum sentence
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶30-44.


	7.1536  Fulfilling agreement that count would be "dismissed outright"
	7.15361  In general
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶1-20, 24.

	7.15362  May prosecutor rely on facts of count that is "dismissed outright" in arguing for particular sentence on count to which defendant pleads guilty?
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶1-20, 24.


	7.1537  Other matters
	7.15371  Prosecutor must use "best efforts" to support plea agreement; prosecutor's "half-hearted" statement of agreed recommendation is no fulfillment of promise
	 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 (1995): 1994 Term, p. 7-3, sec. 7.156.
	 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 (Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531.

	7.15372  Prosecutor may cite aggravating factors to support sentence at high end of agreed-upon cap
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶10.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶18.

	7.15373  Prosecutor may not make comments that suggest that state is distancing itself from agreed-upon sentence recommendation or that cast doubt on that recommendation
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶8-17.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶1-24.

	7.15374  Prosecutor is prohibited from accomplishing indirectly what it promised not to do directly and may not covertly convey to court that more severe sentence is warranted than that recommended
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶9, 17.
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶8, 12.

	7.15375  Prosecutor is not obliged to provide more than is specified in agreement itself; state is held only to those promises actually made
	 For cases dealing with this subject, see sec. 7.1518.

	7.15376  When plea agreement is silent as to whether state will recommend that sentence be concurrent or consecutive, state may recommend consecutive sentence without violating plea agreement
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶14-20.

	7.15377  Prosecutor not required to comply with plea agreement that violates public policy
	 For cases dealing with this subject, see sec. 7.1518.

	7.15378  Agreement to "stand silent" at sentencing only obligates prosecutor to refrain from offering sentencing recommendation; it does not require prosecutor to withhold relevant factual information from court
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶14.

	7.15379  No need to make sentence recommendation "forcefully or enthusiastically"
	 United States v. Benchimol, 105 S. Ct. 2103 (1985): 1984 Term, p. 53, sec. 2.9121.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶42.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶16.
	 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 624 N.W.2d 164, 2000 Term WCA-150, at ¶12.
	 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521.
	 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. App. 1986): 1985 Term, p. 29, sec. 2.9132.


	7.1538  Other matters (cont'd)
	7.15381  Fulfilling agreement to allow parole eligibility on life sentence to be set by statute, rather than by court
	 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 (1995): 1994 Term, p. 7-3, sec. 7.156.
	 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 (Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531.

	7.15382  Prosecutor may inform court about negative information about defendant acquired after plea agreement, but may not imply that he or she has changed mind about recommendation called for by agreement
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶17-31.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶46-50.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶8-17.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶17.
	 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 624 N.W.2d 164, 2000 Term WCA-150, at ¶5-14.

	7.15383  In close case involving claimed breach of plea agreement, should plea agreement be construed in favor of defendant?
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶16-19.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶9-10.
	 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 624 N.W.2d 164, 2000 Term WCA-150, at ¶7.

	7.15384  Just because prosecutor at sentencing says there is no breach does not make it so; prosecutor who has implied harsher recommendation than that agreed to may not avoid finding of breach by simply saying he or she is not changing recommendation
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶51-52.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶31.
	 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 624 N.W.2d 164, 2000 Term WCA-150, at ¶14.

	7.15385  Compliance with agreement that evidence regarding nature of offense will be presented at sentencing
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13-18.

	7.15386  When prosecutor has agreed to recommend concurrent sentence, recommendation of consecutive sentence constitutes material and substantial breach of agreement
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶14.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶13-20.

	7.15387  When prosecutor agrees to make no sentence recommendation, prosecutor's contact with probation and parole office to complain about agent's recommendation for probation instead of incarceration, which results in amended PSI recommending incarceration, constitutes material breach of plea agreement
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶14.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶1-39.

	7.15388  Prosecutor may adduce information unfavorable to defendant to support agreed-upon sentence recommendation
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶19-31.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶10.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶11.

	7.15389  In determining whether prosecutor has violated obligation to comply with plea agreement, investigating officer is considered agent of state; if investigating officer engages in conduct that would violate plea agreement if engaged in by prosecutor (e.g., if he asks sentencing court to impose sentence in excess of that prosecutor agreed to recommend), plea agreement is violated
	 For cases dealing with this subject, see sec. 7.1516.


	7.1539  Other matters (cont'd)
	7.15391  Agreement to recommend that sentence be imposed and stayed, but placing no restriction on length of imposed and stayed sentence, not violated by prosecutorial argument listing aggravating factors justifying imposition of maximum sentence
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶57.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶18-19.
	 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521.

	7.15392  Agreement to recommend particular sentence not violated by prosecutor's presentation of information supporting that sentence that might arguably support greater sentence as well, but prosecutor may not imply that defendant's deserves greater sentence
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶55.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶8-17.
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151.

	7.15393  Agreement to make particular recommendation not violated by informing court that victims want to address court
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151.

	7.15394  When defense counsel's failure to object to breach of plea agreement at sentencing constitutes ineffective assistance of counsel and entitles defendant to relief
	 For cases dealing with this subject, see sec. 25.382.

	7.15395  Prosecutor's inadvertent breach of plea agreement (e.g., by recommending sentence in excess of that called for by agreement), which is promptly acknowledged and rectified, does not violate prosecutor's obligation to comply with plea agreement
	 For cases dealing with this subject, see sec. 7.1515.

	7.15396  Prosecutor not required to expressly recite sentencing recommendation called for by plea agreement if, based on the entire sentencing proceeding, prosecutor's adherence to sentencing recommendation is clear despite absence of precise words expressly reciting sentencing recommendation
	 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531.

	7.15397  Mentioning uncharged offenses after agreeing to sentence recommendation does not violate "spirit" of agreement
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶26.

	7.15398  Prosecutor is not obliged to say something nice or positive about defendant in order to avoid breaching agreement
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶30.



	7.154  Persons who are, and who are not, considered agents of state for purposes of determining whether prosecutor has breached plea agreement
	7.1541  Presentence preparer is not agent of state, so preparer's actions cannot violate agreement
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-1, sec. 7.1421.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶24.

	7.1542  Investigating officer is considered agent of state; if investigating officer engages in conduct that would violate plea agreement if engaged in by prosecutor (e.g., if he asks sentencing court to impose sentence in excess of that prosecutor agreed to recommend), plea agreement is violated
	 For cases dealing with this subject, see sec. 7.1516.


	7.155  Defendant's waiver of complaint about prosecutor's violation of plea agreement
	7.1551  Breach of plea agreement does not entitle defendant to relief unless contemporaneous objection made
	7.15511  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶1.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶26.
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶7.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶6.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶6, 18.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶12.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶27.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶12, 21.
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13.
	 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 624 N.W.2d 164, 2000 Term WCA-150, at ¶13.
	 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164.
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.
	 State v. Smith, 153 Wis. 2d 739, 451 N.W.2d 794 (Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.153.

	7.15512  But failure to object may provide basis for finding ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.382.

	7.15513  Consideration of claimed breach, notwithstanding failure to object
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶1.


	7.1552  When objection to violation of plea agreement made unsuccessfully, defendant does not waive objection by attempting to ameliorate effect of violation and telling trial court he is satisfied that steps taken have had desired ameliorative effect
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶28-32.

	7.1553  Defendant waives right to complain about purported or alleged breach of plea agreement after entry of plea when, after purported or alleged breach occurs, he affirmatively declines to seek withdrawal of plea or spurns offer of withdrawal
	 For cases dealing with this subject, see sec. 7.1594.

	7.1554  In federal court, when defendant fails to make contemporaneous objection to violation of plea agreement, "plain error" rule applies and defendant is entitled to relief only if he can satisfy rule's requirements
	 Puckett v. United States, 129 S. Ct. 1423 (2009).


	7.156  Agreement not to make recommendation as to sentence extends only to first sentencing hearing, not to later sentencing hearing held when probation imposed at first sentencing hearing revoked
	 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 (Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153.

	7.157  Effect of defendant's misconduct (e.g., defendant's commission of new crime) between time of execution of plea agreement by defendant's entry of plea pursuant to it and time of sentencing
	7.1571  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶9.

	7.1572  Does misconduct justify or excuse prosecutor from fulfilling promises made in plea agreement?
	7.15721  Wisconsin appellate courts' answer: No
	 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶10-11, 17.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.
	 State v. Windom, 169 Wis. 2d 341, 485 N.W.2d 832 (Ct. App. 1992): 1991 Term, p. 7-3, sec. 7.153.

	7.15722  United States Supreme Court's answer: Maybe
	 Puckett v. United States, 129 S. Ct. 1423 (2009).


	7.1573  Does provide basis for vacation of plea agreement at state's request
	 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶11.


	7.158  Standard of appellate review of question whether prosecutor violated plea agreement, entitling defendant to relief
	7.1581  In general
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶4-20.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 (1995): 1994 Term, p. 7-3, sec. 7.156.
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶7.
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶31.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶15.
	 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶8.
	 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶5.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶15.
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶14.
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶4, 7.
	 State v. Williams, 2001 WI App 7, 241 Wis. 2d 1, 624 N.W.2d 164, 2000 Term WCA-150, at ¶5.

	7.1582  Of terms of agreement
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶11.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶5, 20.
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶31.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶14.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶15.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶8.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶24.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶14.

	7.1583  Of historical facts of state's conduct
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19.
	7.15831  In general
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶11.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶5, 20.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶31.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶14.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶15.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶8.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶24.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶14.

	7.15832  Meaning of prosecutor's words, as reflected in transcript, that is not dependent on trial court's appraisal of prosecutor's demeanor or credibility is question of law to be determined independently by reviewing court
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶31-35.


	7.1584  Of whether state's conduct constituted breach
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶5, 20.
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶31.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶5.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶9.
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶9.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶14.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶15.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶8.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶24, 31.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶14.

	7.1585  Of whether breach is material and substantial
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶11.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶5, 20.
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶31.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶9.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶14.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶15.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶24.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶14.

	7.1586  "Clear and convincing evidence" standard has no application to appellate review whether breach warranting relief has occurred
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶7-15.

	7.1587  "Close call," or "close case," rule has no application to appellate review whether breach warranting relief has occurred
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶16-19.

	7.1588  Credibility determinations made by circuit court are accepted by appellate court
	7.15881  In general
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19, 23.

	7.15882  When express credibility determination not made, appellate court will assume it made determination that is consistent with its fact-finding
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19, 23.



	7.159  Other and related matters
	7.1591  Prosecutor may not prosecute charge dismissed as result of plea bargain
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.

	7.1592  Prosecutor does not violate agreement by acquiescing in modification to it proposed by defense counsel
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.

	7.1593  Prosecutor does not breach agreement by failing to comply with its terms after defendant's breach of agreement when express provision of agreement relieves state of obligation to comply with agreement upon defendant's breach
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.

	7.1594  Defendant waives right to complain about purported or alleged breach of plea agreement after entry of plea when, after purported or alleged breach occurs, he declines to seek withdrawal of plea or spurns offer of withdrawal
	 State v. Paske, 121 Wis. 2d 471, 360 N.W.2d 695 (Ct. App. 1984): 1984 Term, p. 52, sec. 2.911.

	7.1595  Prosecutor does not violate agreement regarding sentencing recommendation that is silent as to future ch. 980 proceeding by filing ch. 980 commitment petition at appropriate time
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶18.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795.

	7.1596  Prosecutor agreeing to entry of Alford plea by sex offender does not breach agreement when state revokes probation solely because defendant continued to assert innocence during treatment program ordered as condition of probation
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.

	7.1597  To prevail on claim of breach of agreement, defendant cannot rely on his "reasonable expectations"; rather, he must show violation of specific prosecutorial promise that induced his plea
	 For cases dealing with this subject, see sec. 7.165.

	7.1598  Transfer of convicted defendant to out-of-state prison facility does not breach plea agreement absent specific prosecutorial promise that defendant would serve sentence in Wisconsin
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶1-7.

	7.1599  Other matters
	7.15991  Prosecutor is excused from complying with terms of agreement, even after defendant's entry of plea pursuant to it, when, at time of entry of plea or thereafter, prosecutor proposes, and defendant either expressly or tacitly accepts, modification of plea agreement
	 For cases dealing with this subject, see sec. 7.15223.

	7.15992  Prosecutor's obligation to comply with promise not to reinstate charge with respect to which trial court allows plea withdrawal, when conviction on another charge is permitted to stand, all charges having been disposed of by guilty pleas pursuant to plea agreement
	 For cases dealing with this subject, see sec. 22.8324.




	7.16  Establishing Violation Of Plea Agreement And Defendant's Entitlement To Relief
	7.161  Burden of proof
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶7-15.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶16.
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶7.
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶7.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 7-4, sec. 7.162.
	 State v. Jorgensen, 137 Wis. 2d 163, 404 N.W.2d 66 (Ct. App. 1987): 1986 Term, p. 37, sec. 2.913.

	7.162  Requirement that violation be material and substantial
	7.1621  In general
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶13.
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶10.
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶19.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶38, 53-58.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶16.
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶18.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶25.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶17.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶8-9, 15.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶9.
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶9.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶14.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶17.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶10.
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶7-8.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶26.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶16.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶26.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶14-15.
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶7.
	 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 (Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795.
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 7-1, sec. 7.161.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 7-4, sec. 7.162.
	 State v. Jorgensen, 137 Wis. 2d 163, 404 N.W.2d 66 (Ct. App. 1987): 1986 Term, p. 37, sec. 2.913.

	7.1622  Is violation of unarticulated requirement or condition of plea agreement (e.g., unarticulated condition that defendant not collaterally attack conviction entered pursuant to it when conviction is later invoked to increase punishment for subsequent offense) is not material and substantial?
	7.16221  Court of appeals' answer: no
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶13-23.

	7.16222  Supreme court's answer: yes
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶1-26.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶17.


	7.1623  Requirement that violation be material and substantial does not turn on whether sentencing court was influenced by breach
	 For cases dealing with this subject, see sec. 7.166.

	7.1624  Use of contract principles to determine whether breach of plea agreement was substantial and material
	 For cases dealing with this subject, see sec. 7.1964.

	7.1625  Related matter: Application of harmless-error rule to breach, so as to deny any remedy for breach
	 For cases dealing with this subject, see sec. 7.178.


	7.163  When breach of plea agreement is substantial and material, prejudice is presumed and defendant is entitled to relief
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶9.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶27.

	7.164  Need for hearing to establish violation of agreement
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.

	7.165  To prevail on claim of breach of agreement, defendant cannot rely on his "reasonable expectations"; rather, he must show violation of specific prosecutorial promise that induced his plea
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶7.

	7.166  Inquiry into whether there has been violation of plea agreement and whether defendant entitled to relief on account of it does not turn on whether sentencing court was influenced by state's breach
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶8.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶13.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶24.
	 For cases dealing with the principle that resentencing is required for breach of agreement even when trial court asserts it was not influenced by breach at original sentencing, see sec. 7.1742.

	7.167  Inquiry into whether there has been violation of plea agreement and whether defendant entitled to relief on account of it does not turn on whether prosecutor intended to breach agreement
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶24.

	7.168  Types of relief to which defendant may be entitled
	7.1681  Withdrawal of plea
	 For cases dealing with this subject, see sec. 7.172.

	7.1682  Specific performance
	 For cases dealing with this subject, see sec. 7.173.

	7.1683  Resentencing
	 For cases dealing with this subject, see sec. 7.174.


	7.169  Other matters
	7.1691  Standard of appellate review of question whether prosecutor violated plea agreement
	 For cases dealing with this subject, see sec. 7.158.

	7.1692  When prosecutor violates provision of plea agreement that violates public policy, defendant is not entitled to any relief
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶13-14, 18.



	7.17  Remedies For Violation Of Plea Agreement
	7.171  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶25-26.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶18.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶14.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶33-34.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶30-37.

	7.172  Withdrawal or rescission of plea by defendant
	7.1721  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 Term, p. 47, sec. 2.9131.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶5, 38.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 105, sec. 7.4227.
	 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 256 (1984): 1984 Term, p. 156, sec. 8.791.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶33.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶30-37.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 7-1, sec. 7.1512.
	 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. App. 1986): 1985 Term, p. 29, sec. 2.9132.
	 For cases dealing with the withdrawal of a guilty plea on the ground that the state failed to comply with a plea agreement, see sec. 10.433.

	7.1722  Defendant has no right to withdraw plea entered into pursuant to plea agreement because prosecutor has failed to comply with plea agreement's terms after defendant's breach of agreement when express provision of agreement relieves state of obligation to comply with agreement upon defendant's breach
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.

	7.1723  Less extreme remedy of specific performance is always preferred over plea withdrawal
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶33.


	7.173  Specific performance
	7.1731  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 Term, p. 47, sec. 2.9131.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 105, sec. 7.4227.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶33.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶30-37.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶59-60.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-6, sec. 7.1511.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.
	 State v. Jorgensen, 137 Wis. 2d 163, 404 N.W.2d 66 (Ct. App. 1987): 1986 Term, p. 37, sec. 2.913.
	 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. App. 1986): 1985 Term, p. 29, sec. 2.9132.

	7.1732  Defendant has no right to specific performance of plea agreement when prosecutor has failed to comply with plea agreement's terms pursuant to provision of agreement that relieves state of obligation to comply with agreement upon defendant's breach
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.

	7.1733  When prosecutor withdraws from plea agreement after defendant's acceptance but before entry of plea, defendant must show detrimental reliance in order to enforce agreement
	7.17331  In general
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-9, sec. 7.17221.

	7.17332  Waiving right to preliminary examination does not constitute detrimental reliance that will permit defendant to obtain specific performance of agreement
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-9, sec. 7.17222.


	7.1734  When prosecutor withdraws from plea agreement after defendant's acceptance and after defendant's entry of plea, there is no need to show detrimental reliance before defendant is entitled to enforcement of plea agreement
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.

	7.1735  When defense counsel's failure to seek to enforce, or failure to inform defendant of his right to enforce, plea agreement constitutes ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.3964.

	7.1736  Less extreme remedy of specific performance is always preferred over plea withdrawal
	 For cases dealing with this subject, see sec. 7.1723.

	7.1737  When prosecutor violates provision of agreement that violates public policy, defendant is not entitled to enforcement of agreement
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶13-14, 18.

	7.1738  Specific performance of plea agreement through new sentencing hearing may not be realistic remedy when same problem would inevitably occur at new sentencing hearing
	 State v. Her, 2008 WI 39, 309 Wis. 2d 1, 748 N.W.2d 193, at ¶5.


	7.174  Resentencing
	7.1741  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶5, 38.
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶9.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶33-34.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶1, 37-38.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶30-37.
	 State v. Wills, 187 Wis. 2d 529, 523 N.W.2d 569 (Ct. App. 1994): 1994 Term, p. 7-1, sec. 7.1531.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 7-1, sec. 7.1512.
	 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. App. 1986): 1985 Term, p. 29, sec. 2.9132.

	7.1742  Required even when trial court asserts it was not influenced by breach
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶13.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶24.
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.276.
	 For cases dealing with the general rule that, when breach of plea agreement is substantial and material, prejudice is presumed and defendant is entitled to relief, see sec. 7.163.

	7.1743  Defendant has no right to resentencing because prosecutor has failed to comply with plea agreement's sentencing recommendation after defendant's breach of agreement when express provision of agreement relieves state of obligation to comply with agreement upon defendant's breach
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.

	7.1744  Need for resentencing to be conducted before new judge
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶34.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶38.


	7.175  Vacation of executed plea agreement
	 For cases dealing with this subject, see sec. 7.43.

	7.176  Enforcement of sanctions provided by plea agreement itself
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.

	7.177  Other remedies
	7.1771  Preparation of new presentence report when breach of plea agreement has tainted presentence report
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶34.

	7.1772  Remedy when appellate court reaches conclusion that has effect of negating plea bargain (e.g., when it sets aside conviction on one of a number of offenses to which defendant pled guilty pursuant to plea bargain)
	 For cases dealing with this subject, see sec. 7.195.


	7.178  Application of harmless-error rule to breach, so as to deny any remedy for breach
	7.1781  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).

	7.1782  Question with regard to prejudice is not whether defendant would have entered plea had he known about future breach, but rather whether breach affected sentence
	 Puckett v. United States, 129 S. Ct. 1423 (2009).



	7.18  Vacation Of Executed Plea Agreement
	7.181  At request of defendant because of prosecutor's breach of plea agreement
	 For cases dealing with this subject, see sec. 7.431.

	7.182  At request of state because of defendant's breach of plea agreement
	 For cases dealing with this subject, see sec. 7.432.


	7.19  Other Matters
	7.191  Trial court's rejection of plea entered pursuant to plea agreement
	7.1911  Trial court's right to reject plea entered pursuant to plea agreement
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 7-5, sec. 7.191.
	 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 625 N.W.2d 353, 2000 Term WCA-238, at ¶15.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 7-1, sec. 7.111.
	 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 (Ct. App. 1987): 1986 Term, p. 38, sec. 2.917.

	7.1912  What constitutes trial court rejection of plea entered pursuant to plea agreement
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 7-1, sec. 7.1521.

	7.1913  After acceptance of plea, trial court may not sua sponte vacate acceptance of plea and reinstate original charges
	 For cases dealing with this subject, see sec. 7.222.

	7.1914  After acceptance of plea agreement by trial court, trial court is bound by its terms
	 For cases dealing with this subject, see sec. 7.1922.


	7.192  Determining whether sentencing court is bound by plea agreement
	7.1921  Unless trial court accepts plea agreement, trial court is not bound by it
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶106.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶1-73.
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶38.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶24.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 7-5, sec. 7.192.
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-4, sec. 7.191.
	 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 655 N.W.2d 223, 2002 Term WCA-192, at ¶20.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶1-27.
	 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 625 N.W.2d 353, 2000 Term WCA-238, at ¶17-18.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 7-1, sec. 7.111.
	 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 (Ct. App. 1987): 1986 Term, p. 38, sec. 2.917.

	7.1922  After trial court accepts plea agreement, trial court is, as general rule, bound by it
	 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 625 N.W.2d 353, 2000 Term WCA-238, at ¶1-26.

	7.1923  Plea agreement may not supplant trial court's exercise of discretion in setting permissible bounds of sentencing hearing (e.g., extent to which it will permit evidence to be introduced)
	 For cases dealing with this subject, see sec. 7.1986.


	7.193  Plea bargaining must not involve trial court
	7.1931  In general
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶27.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶24.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 7-5, sec. 7.192.
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶1-20.
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶1-21.
	 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶16.
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.

	7.1932  But trial court may make nonthreatening and noncoercive suggestion for modification of agreement
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶17-19.
	 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶16.

	7.1933  Trial court’s commenting on strength of state’s case and urging defendant to consider entry of guilty plea do not constitute direct participation in plea negotiations
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶2-12.

	7.1934  Defendant who has entered plea, following judge’s participation in plea negotiation, is conclusively presumed to have entered his plea involuntarily and is entitled to withdraw it
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶7.
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶1-21.

	7.1935  When plea withdrawn because judge participated in plea negotiation, case should be assigned to different judge on remand
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶20.


	7.194  Effect of plea agreement that is contrary to public policy
	7.1941  In general
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.

	7.1942  Plea agreement to withhold relevant information from court violates public policy and will not be enforced
	 For cases dealing with this subject, see sec. 7.1421.


	7.195  Remedy when appellate or trial court reaches conclusion that has effect of negating plea bargain (e.g., when it sets aside conviction on one of a number of offenses to which defendant pled guilty pursuant to plea bargain)
	7.1951  Generally, remedy is rescission of entire plea agreement, reinstatement of original charges, and remand for further proceedings on them
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶25.
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶1-58.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶16.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶23.
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶18-20.
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶31-40.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶32.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶21-25.
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.
	 For cases dealing with the effect of a trial court's granting a motion to withdraw a guilty plea when the plea was entered pursuant to a plea bargain granting benefits to the defendant, see sec. 7.4994.
	 For cases dealing with the principle that a defendant who successfully withdraws plea no longer has benefit of concessions or dismissals called for by plea bargain (original charges may be reinstated and parties may be returned to positions they were in prior to agreement), see sec. 10.4992.

	7.1952  But under certain circumstances different remedy may be in order (e.g., leaving conviction and sentence on other offenses to which defendant pled guilty intact)
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶1-58.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶1-26.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶23-24.
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶31-40.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶21-25.

	7.1953  Remedy of recision of entire plea agreement extends to all charges and convictions covered by agreement even if they were made or entered in separate case with separate judgment of conviction from which appeal was not taken
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶22.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶31-37, 47.

	7.1954  Determination of appropriate remedy is committed to trial court's discretion and requires consideration of totality of circumstances and parties' interests
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶1, 10-13.

	7.1955  Standard of appellate review of decision whether trial court has selected proper remedy
	 For cases dealing with this subject, see sec. 10.48193.


	7.196  Use of principles of contract law in plea bargaining context
	7.1961  In general
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶12.
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶50.
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶7.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶11.

	7.1962  To determine validity of agreement
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶53-54.

	7.1963  To construe terms of plea agreement and determine rights of parties to agreement
	 For cases dealing with this subject, see sec. 7.1412.

	7.1964  To determine whether there has been material and substantial breach of agreement
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶12, 22.
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶7.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶9.

	7.1965  To determine appropriate remedy for breach of plea bargain
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶12, 22.
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶51-52.


	7.197  Appellate review of matters relating to plea bargaining, plea agreement, breach of agreement, and enforcement of agreement
	7.1971  Standard of appellate review of question whether defendant violated plea agreement, entitling state to relief
	7.19711  In general
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶8.

	7.19712  Of terms of agreement
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶8.

	7.19713  Of historical facts of party's conduct
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶10.
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶8.

	7.19714  Of whether party's conduct constituted breach
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶8.

	7.19715  Of whether breach is material and substantial
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶10.


	7.1972  Standard of appellate review of question whether prosecutor's conduct breached terms of plea agreement, entitling defendant to relief
	 For cases dealing with this subject, see sec. 7.158.

	7.1973  Standard of appellate review of remedy circuit court selected for breach of agreement
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶10.

	7.1974  Credibility determinations made by circuit court are accepted by appellate court
	7.19741  In general
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19, 23.

	7.19742  When express credibility determination not made, appellate court will assume it made determination that is consistent with its fact-finding
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19, 23.


	7.1975  Applicability of harmless-error rule
	7.19751  To state's breach of plea agreement
	 For cases dealing with this subject, see sec. 7.178.



	7.198  Other matters
	7.1981  Construction, enforcement, and validity of provision of plea agreement relieving state of obligation to comply with agreement upon defendant's breach of agreement
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.

	7.1982  Defendant's waiver of right to appeal and/or right to collaterally attack conviction (i.e., waiver of right to raise issue or issues on appeal or collateral attack that would not otherwise be waived by entry of plea) by agreeing to such waiver as part of plea bargain
	7.19821  In general
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶23.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶1-19.
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.

	7.19822  Remedy for defendant's breach of agreement
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶18-19.


	7.1983  Entry into plea agreement with knowledge of claimed error does not constitute waiver of error
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.

	7.1984  Effect of misunderstanding of validity of counts dismissed as result of plea agreement upon validity of plea
	 For cases dealing with this subject, see sec. 10.4466.

	7.1985  When appellate court reaches conclusion that has effect of negating plea bargain (e.g., when it sets aside conviction on one of a number of offenses to which defendant pled guilty pursuant to plea bargain), remedy is ordinariily recision of entire plea agreement, reinstatement of original charges, and remand for further proceedings on them
	 For cases dealing with the effect of a trial court's granting a motion to withdraw a guilty plea when the plea was entered pursuant to a plea bargain granting benefits to the defendant, see sec. 7.4994.
	 For cases dealing with this subject, see sec. 7.195.

	7.1986  Plea agreement may not supplant trial court's exercise of discretion in setting permissible bounds of sentencing hearing (e.g., extent to which it will permit evidence to be introduced)
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶18.

	7.1987  Defendant who successfully withdraws plea no longer has benefit of concessions or dismissals called for by plea bargain
	 For cases dealing with this subject, see sec. 10.4992.

	7.1988  Prosecutor cannot bind Department of Corrections by promise made in plea bargaining regarding matter within control of department (e.g., whether defendant will be transferred to out-of-state prison)
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶7.


	7.199  Other matters (cont'd)
	7.1991  Defense counsel cannot renegotiate plea agreement without the knowledge and consent of the defendant
	7.19911  In general
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶28.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.

	7.19912  Strategic decision by defense counsel to forego objection to prosecutor's breach of plea agreement is tantamount to entering into renegotiated plea agreement; entering into renegotiated plea agreement without consulting defendant and obtaining his consent is deficient performance
	 For cases dealing with this subject, see sec. 25.3824.


	7.1992  Defense counsel's renegotiation of sentencing recommendation in plea agreement without defendant's knowledge or consent
	7.19921  In general
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶28.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.

	7.19922  Strategic decision by defense counsel to forego objection to prosecutor's breach of plea agreement is tantamount to entering into renegotiated plea agreement; entering into renegotiated plea agreement without consulting defendant and obtaining his consent is deficient performance
	 For cases dealing with this subject, see sec. 25.3824.


	7.1993  Need to permit defendant to withdraw negotiated plea when court determines that it will reject sentence recommendation contained in plea agreement
	 For cases dealing with this subject, see sec. 7.21984.

	7.1994  When plea agreement calls for sentence recommendation, trial court is not required at sentencing to explain deviation from prosecutor's recommendation
	 For cases dealing with this subject, see sec. 7.21991.

	7.1995  Penalizing defendant's exercise of right to appeal by offering less favorable plea bargain after successful appeal than was offered before initial trial
	 For cases dealing with this subject, see sec. 22.815.

	7.1996  When plea agreement calls for amendment of charges, amendment must be approved by court
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶106.

	7.1997  "Read in" procedure
	 For cases dealing with this subject, see sec. 9.193.

	7.1998  "Package plea agreement"
	7.19981  Nature of
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶1.

	7.19982  Validity of
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶1-33.





	7.2  Acceptance Of Guilty Plea
	7.21  Trial Court's Obligations In Accepting Guilty Plea
	7.211  General principles
	7.2111  In general
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 7-2, sec. 7.211.
	 Haring v. Prosise, 103 S. Ct. 2368 (1983): 1982 Term, p. 43, sec. 2.9211.
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶18.
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶52-59.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶26.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶23-36.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶23-24, 29-38.
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 In Matter of Amendment of Secs. 971.07 and 971.08, Stats., 128 Wis. 2d 422, 383 N.W.2d 496 (1986): 1985 Term, p. 30, sec. 2.9211.
	 State v. Minniecheske, 127 Wis. 2d 234, 378 N.W.2d 283 (1985): 1985 Term, p. 30, sec. 2.9211.
	 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 (1985): 1984 Term, p. 53, sec. 2.9211.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 26, sec. 2.921.
	 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 (1979): 1978 Term, p. 19, sec. 2.921.
	 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 (1978): 1978 Term, p. 19, sec. 2.921.
	 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 (1978): 1977 Term, p. 18, sec. 2.92.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶11.
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222.

	7.2112  Obligations when plea result of negotiations
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 35, sec. 2.922.

	7.2113  Need for defendant to specifically articulate plea he is entering
	7.21131  In general
	 State v. Liebnitz, 231 Wis. 2d 272, 603 N.W.2d 208 (1999): 1999 Term, p. 31-10, sec. 31.62543.
	 State v. Burns, 226 Wis. 2d 762, 594 N.W.2d 799 (1999): 1998 Term, p. 7-1, sec. 7.2112.
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113.

	7.21132  When Alford plea entered
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113.


	7.2114  Effect of failure to comply with obligations at time of taking of plea
	 For cases dealing with the analysis to be employed when the trial court fails to comply, on record at time of plea taking, with mandated procedures relating to information trial court required to impart to pleading defendant, see sec. 10.424.

	7.2115  Defendant's tacit acquiescence in decision to plead is insufficient to render plea valid
	 Florida v. Nixon, 125 S. Ct. 29 (2004).


	7.212  Determine defendant's education and general comprehension, i.e., determine defendant's capacity to make informed decisions
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶30, 35.
	 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 (1983): 1982 Term, p. 122, sec. 7.4224.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-4, sec. 10.4224.

	7.213  Establish defendant's understanding of nature of crime and range of punishments
	7.2131  Nature of crime
	7.21311  In general
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 Term, p. 125, sec. 7.65.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶36, 51.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶29, 35, 45-58.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶15-30.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 (1987): 1986 Term, p. 136, sec. 7.4212.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 State v. Shegrud, 131 Wis. 2d 133, 389 N.W.2d 7 (1986): 1985 Term, p. 35, sec. 2.9214.
	 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 (1986): 1985 Term, p. 36, sec. 2.9214.
	 State v. Minniecheske, 127 Wis. 2d 234, 378 N.W.2d 283 (1985): 1985 Term, p. 31, sec. 2.9213.
	 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 (1985): 1984 Term, p. 53, sec. 2.9213.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 87, sec. 7.421.
	 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 (1978): 1978 Term, p. 74, sec. 7.423.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶7-10.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶31-34.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶9-10.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶14-22.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶1-24.
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶6-7.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.
	 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 (Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312.
	 State v. McKee, 212 Wis. 2d 488, 569 N.W.2d 93 (Ct. App. 1997): 1997 Term, p. 7-7, sec. 7.2132.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.42431.
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 7-5, sec. 7.2131.
	 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 (Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 10-6, sec. 10.4221.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, sec. 10.4222.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 38, sec. 2.9212.
	 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 (Ct. App. 1983): 1983 Term, p. 156, sec. 7.4221.

	7.21312  Not necessary to inform defendant who is pleading to multiple offenses of facts that support each charge
	 State v. McKee, 212 Wis. 2d 488, 569 N.W.2d 93 (Ct. App. 1997): 1997 Term, p. 7-7, sec. 7.2132.

	7.21313  Effect of faulty description of nature of crime on guilty plea questionnaire where court accurately explains nature of crime at plea hearing
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 (Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312.

	7.21314  Requirement that court establish defendant's understanding of nature of crime does not require court to thoroughly explain or define every element of offense
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶20.

	7.21315  Requirement that court establish defendant's understanding of nature of crime does not require court to ensure that defendant specifically understands how state must prove each element
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶22.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶10.

	7.21316  Requirement that court establish defendant's understanding of nature of crime does not require defendant's knowledge of nuances in descriptions of elements
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶29.

	7.21317  When definition of term used to describe offense is element of offense, defendant must understand that definition
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶9.

	7.21318  Use of plea questionnaire to satisfy requirement that trial court establish defendant's understanding of nature of crime
	 For cases dealing with this subject, see sec. 7.24721.

	7.21319  For federal constitutional purposes, judge need not personally explain elements of charge to defendant; court may rely on counsel's assurance that defendant has been informed of nature and elements of charge
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).


	7.2132  Nature of crime (cont'd)
	7.21321  Statement of defendant that he reviewed elements with attorney and understands them and/or statement of counsel that he has explained elements to defendant and defendant understands them, without more, are not sufficient to establish defendant's understanding of nature of offense
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶57-58.

	7.21322  When defendant's guilt predicated on theory that he was aider and abettor
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶33-55.


	7.2133  Possible penalty
	7.21331  In general
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶36.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶35.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 (1983): 1982 Term, p. 122, sec. 7.4224.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶9, 13, 19-21.
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶16.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶12-15.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶9-15.
	 State v. Harden, 2005 WI App 252, 287 Wis. 2d 871, 707 N.W.2d 173, at ¶4.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶6-7.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶19.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶5.
	 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914.
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.
	 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 (Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.
	 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 (Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518.

	7.21332  Requirement that defendant's understanding of possible penalty be established does not require informing him of possibility that restitution will be ordered
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.

	7.21333  Presumptive minimum sentence
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶10.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶18-25.
	 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 (Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133.

	7.21334  Need to inform defendant that it could set parole eligibility date pursuant to Wis. Stat. § 973.014(1)
	 For cases dealing with this subject, see sec. 7.21962.

	7.21335  Sanction imposed by another jurisdiction or tribunal (e.g., federal prohibition on firearms possession) is not penalty of which pleading defendant must be informed
	 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914.

	7.21336  Requires informing defendant of direct consequences of plea
	 For cases dealing with this subject, see sec. 7.2192.

	7.21337  Does not require informing defendant of collateral consequences of plea
	 For cases dealing with this subject, see sec. 7.2193.

	7.21338  When potential sentence is overstated and defendant receives less than maximum that law allows, may defendant complain that overstatement of sentence constituted manifest injustice or otherwise provides grounds for plea withdrawal?
	 State v. Harden, 2005 WI App 252, 287 Wis. 2d 871, 707 N.W.2d 173, at ¶1-6.
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶23.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶16-17.

	7.21339  Does not require informing defendant that, under truth-in-sentencing, there is no parole or good time
	 For cases dealing with this subject, see secs. 7.21963 and 7.21988.


	7.2134  Possible penalty (cont'd)
	7.21341  When defendant is not informed, or is misinformed, about possible penalty, state may not avoid plea withdrawal by showing that lack of information or misinformation did not cause, or otherwise affect, decision to plead guilty
	 State v. Harden, 2005 WI App 252, 287 Wis. 2d 871, 707 N.W.2d 173, at ¶1-6.

	7.21342  In multiple-count case, court need not inform defendant that sentences could be made consecutive
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶78.

	7.21343  When court has not informed defendant of maximum penalty for offense, but penalty imposed is less than amount court stated could be imposed, is error harmless?
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶78.

	7.21344  In case of TIS sentence, court only required to inform defendant of maximum term of imprisonment; no additional dissection of sentence (in particular, no delineation of maximum term of confinement) is required
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶9-15.

	7.21345  When maximum penalty for offense may be mitigated by particular circumstance (e.g., penalty for kidnapping may be reduced if victim is released without permanent injury), must defendant be advised of different potential punishments depending on whether or not mitigating circumstance exists
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶12-15.

	7.21346  Use of plea questionnaire to satisfy requirement that trial court establish defendant's understanding of range of punishment
	 For cases dealing with this subject, see sec. 7.24722.


	7.2135  In determining whether this requirement met, trial court may not rely on colloquy at earlier plea hearing about whose sufficiency trial court expressed doubts at hearing at which plea ultimately taken
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶14-18.

	7.2136  Effect of failure to comply with this obligation at time of taking of plea
	 For cases dealing with the analysis to be employed when the trial court fails to comply, on record at time of plea taking, with mandated procedures relating to information trial court required to impart to pleading defendant, see sec. 10.424.


	7.214  Ascertain voluntariness of plea (i.e., whether any promises or threats have been made)
	7.2141  In general
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶14.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶35.
	 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 (1983): 1982 Term, p. 122, sec. 7.4224.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶20.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶9, 22.
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶5.
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶11.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-4, sec. 10.4224.
	 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 (Ct. App. 1978): 1978 Term, p. 74, sec. 7.424.

	7.2142  Defendant who has entered plea following judge’s participation in plea negotiation is conclusively presumed to have entered his plea involuntarily
	 For cases dealing with this subject, see sec. 7.1934.

	7.2143  Need for additional inquiry into voluntariness when defendant has entered into "package plea agreement"
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶15-16.

	7.2144  Use of plea questionnaire to satisfy requirement that trial court establish voluntariness of plea (i.e., whether any promises or threats have been made)
	 For cases dealing with this subject, see sec. 7.2475.


	7.215  Advise unrepresented defendant about representation by counsel
	7.2151  Need to alert unrepresented defendant to possible benefits of having attorney and to dangers and disadvantages of self-representation
	7.21511  Wisconsin decisions indicating court must alert unrepresented defendant to possible benefits of having attorney and to dangers and disadvantages of self-representation
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶35.

	7.21512  United States Supreme Court decisions indicating that specific admonitions regarding possible benefits of having attorney and dangers and disadvantages of self-representation are not necessary in all cases
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).


	7.2152  Make sure indigent defendant understands right to have appointed counsel
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶35.

	7.2153  Effect of failure to comply with this obligation at time of taking of plea
	 For cases dealing with the analysis to be employed when the trial court fails to comply, on record at time of plea taking, with mandated procedures relating to information trial court required to impart to pleading defendant, see sec. 10.424.


	7.216  Determine that the conduct which the defendant admits constitutes offense to which he is pleading guilty (i.e., establish factual basis for plea)
	7.2161  In general
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶36, 56, 59.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶29-61.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶35.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶31-32.
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶1-22.
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161.
	 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 (1997): 1996 Term, p. 34-4, sec. 34.5212.
	 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 (1996): 1995 Term, p. 7-10, sec. 7.473.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 (1995): 1994 Term, p. 36-1, sec. 36.2211.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 87, sec. 7.421.
	 Little v. State, 85 Wis. 2d 558, 271 N.W.2d 105 (1978): 1978 Term, p. 20, sec. 2.922.
	 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 (1978): 1978 Term, p. 20, sec. 2.922.
	 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 (1978): 1978 Term, p. 20, sec. 2.922.
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶4.
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶6.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶7.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶16-20.
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶9-17.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶16-23.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶10.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶37.
	 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 632 N.W.2d 872, 2001 Term WCA-34, at ¶9.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.
	 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164.
	 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 (Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112.
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.
	 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 (Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133.
	 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 (Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112.
	 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 34.4121.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174.
	 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.214, and p. 34-1, sec. 34.3313.
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 7-1, sec. 7.212.
	 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 (Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 38, sec. 2.9212.
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 35, sec. 2.9231.
	 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 35, sec. 2.9212.

	7.2162  When Alford plea entered
	 For cases dealing with this subject, see sec. 7.475.

	7.2163  When plea entered pursuant to plea bargain, i.e., when negotiated plea entered
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 (1996): 1995 Term, p. 7-10, sec. 7.473.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶16.
	 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 632 N.W.2d 872, 2001 Term WCA-34, at ¶12.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.

	7.2164  Remedies for failure to comply with this obligation
	7.21641  In general: remedy is plea withdrawal when undisputed facts do not constitute crime
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶48-49.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶10.

	7.21642  In general:  Bangert remedy applies when facts are disputed
	 For cases dealing with this subject, see sec. 10.42412.

	7.21643  Remedy when record establishes factual basis for misdemeanor, but not for felony to which defendant pleaded guilty
	 For cases dealing with this subject, see sec. 7.2474.

	7.21644  Remedy when, in theft prosecution, factual basis established for theft, but not for value of stolen property required to make theft a felony
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶36-37.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶19-20.
	 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174.

	7.21645  Remedy when, in kidnapping prosecution, factual basis is established for kidnapping, but not for excluding mitigating circumstance (i.e., release of victim without permanent injury) that reduces penalty from Class B to Class C felony
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶16-20, 31.


	7.2165  When plea entered pursuant to plea bargain amending charge to lesser offense, will factual basis for greater charge satisfy this obligation even though no factual basis exists for lesser charge to which plea entered?
	7.21651  In general
	 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 (1996): 1995 Term, p. 7-10, sec. 7.473.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174.

	7.21652  When Alford plea entered
	 For cases dealing with this subject, see sec. 7.4781.


	7.2166  In plea bargain context, this requirement satisfied if factual basis is shown either for offense to which plea is offered or for more serious charge reasonably related to offense to which plea is offered
	7.21661  General rule
	 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 (1996): 1995 Term, p. 7-10, sec. 7.473.
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.

	7.21662  Exception: when Alford plea entered
	 For cases dealing with this subject, see sec. 7.4781.


	7.2167  Appellate review of trial court's determination that factual basis existed
	7.21671  In general
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶7, 26.
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶9, 13-17.

	7.21672  Standard of review
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶7.
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶9.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶8.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶10.

	7.21673  Scope of review; what appellate court considers
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶26.
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶13-17.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶16.


	7.2168  Other matters
	7.21681  This requirement not satisfied by showing of factual basis for offense reasonably related to offense to which plea is offered if both offenses are of equal seriousness (i.e., maximum penalties for both offenses are the same)
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.

	7.21682  May find factual basis in complaint alone
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶14.

	7.21683  Factual basis exists if inculpatory inference can be drawn from complaint or facts admitted even though it may conflict with exculpatory inference elsewhere in record and defendant contends that exculpatory inference is correct one
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶16.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶7.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶22.

	7.21684  Less information is required to validate factual basis for plea than is needed to support conviction
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶37.

	7.21685  When maximum penalty for offense may be mitigated by particular circumstance (e.g., penalty for kidnapping may be reduced if victim is released without permanent injury), must court establish factual basis for excluding the mitigating circumstance?
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶20.

	7.21686  When, in prosecution for sexual assault of child, proffered factual basis reveals that defendant claimed he or she was sexually assaulted (i.e., raped) by alleged child-victim
	 For cases dealing with this subject, see sec. 38.62223.

	7.21687  When defendant's guilt predicated on theory that he was aider and abettor
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶56-68.


	7.2169  Other matters (cont'd)
	7.21691  No need to establish factual basis for stipulated forfeiture of assets entered into as part of plea agreement
	 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 Term, p. 7-4, sec. 7.2166.

	7.21692  Doctrine of judicial estoppel does not bar pleading defendant from challenging factual basis for plea
	 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 (Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112.

	7.21693  Manner or means by which factual basis may be established in general
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161.

	7.21694  Need for defendant's assent to factual basis
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161.

	7.21695  While defendant may raise postconviction challenge questioning whether admitted facts constitute an offense, he may not dispute truth of facts alleged by state that constitute factual basis for plea
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶44.
	 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164.

	7.21696  Defendant who has conceded existence of factual basis for plea is not judicially estopped from later claiming that factual basis does not constitute offense
	 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 251 (Ct. App. 1999): 1999 Term, p. 7-10, sec. 7.2164.

	7.21697  Right to challenge lack of sufficient factual basis not waived by entry of plea
	 For cases dealing with this subject, see sec. 7.3261.

	7.21698  When information relied upon by trial court to establish factual basis at plea hearing is insufficient, reviewing court addressing defendant's challenge to sufficiency of factual basis may examine entire record to see if factual basis exists
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.



	7.217  Advise defendant of constitutional rights he is waiving by entry of plea and secure waiver of them
	7.2171  In general
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 7-2, sec. 7.211.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶29, 35, 69-77.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶24-25.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 State v. Minniecheske, 127 Wis. 2d 234, 378 N.W.2d 283 (1985): 1985 Term, p. 31, sec. 2.9213.
	 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 (1983): 1982 Term, p. 122, sec. 7.4224.
	 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 (1978): 1978 Term, p. 74, sec. 7.425.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶9, 16.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶16.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶14-16, 23-27.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, sec. 10.4221.

	7.2172  Particular rights
	7.21721  Right to unanimous jury verdict
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.

	7.21722  Right to counsel
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221.


	7.2173  By use of waiver of rights forms
	 For cases dealing with this subject, see sec. 7.2483.
	 For cases dealing generally with the use of a guilty plea questionnaire in taking a plea, which may include cases dealing with the sufficiency of the waiver of rights form included in the plea questionnaire to inform the defendant of the rights he is waiving, see sec. 7.248.

	7.2174  Effect of failure to comply with this obligation at time of taking of plea
	 For cases dealing with the analysis to be employed when the trial court fails to comply, on record at time of plea taking, with mandated procedures relating to information trial court required to impart to pleading defendant, see sec. 10.424.

	7.2175  To establish waiver of rights in conjunction with taking of plea in high-volume traffic and misdemeanor courts, court may make en masse recitation of constitutional rights at start of proceedings and then incorporate that recitation by reference as each individual defendant's case is called
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶15-24.

	7.2176  Need to engage in more extensive colloquy about nature of rights when defendant has limited abilities, there is no waiver of rights form, and defense counsel has not provided meaningful description of discussion with defendant concerning rights
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶69-77.

	7.2177  Use of plea questionnaire to satisfy requirement that trial court advise defendant of constitutional rights he is waiving by entry of plea and secure waiver of them
	 For cases dealing with this subject, see sec. 7.2473.


	7.218  Statutory obligation to inform defendant that, if he or she is not citizen, plea "may result in deportation, the exclusion from admission to this country or the denial of naturalization"
	7.2181  In general
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶35.
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶4.
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶1-46.
	 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 410, 720 N.W.2d 158, at ¶2.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶1-11.
	 State v. Garcia, 2000 WI App 81, 234 Wis. 2d 304, 610 N.W.2d 180: 1999 Term, p. 7-17, sec. 7.2181.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. Lopez, 196 Wis. 2d 725, 539 N.W.2d 700 (Ct. App. 1995): 1995 Term, p. 7-5, sec. 7.2182.
	 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. App. 1994): 1994 Term, p. 7-7, sec. 7.2182.
	 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 (Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142.
	 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 (Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141.
	 For cases dealing generally with whether there is an obligation to inform a pleading defendant of the immigration consequences of his plea, see sec. 7.21942.

	7.2182  When defendant aware of likelihood of deportation when plea entered, does failure to advise of immigration consequences constitute harmless error?
	7.21821  Yes (Wisconsin Court of Appeals' answer, overruled by Wisconsin Supreme Court in Douangmala)
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶5.
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶33-40.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7.
	 State v. Garcia, 2000 WI App 81, 234 Wis. 2d 304, 610 N.W.2d 180: 1999 Term, p. 7-17, sec. 7.2181.
	 State v. Lopez, 196 Wis. 2d 725, 539 N.W.2d 700 (Ct. App. 1995): 1995 Term, p. 7-5, sec. 7.2182.
	 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. App. 1994): 1994 Term, p. 7-7, sec. 7.2182.
	 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 (Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142.

	7.21822  No (Wisconsin Supreme Court's answer in Douangmala, overruling Wisconsin Court of Appeals)
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶6.
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶1-46.
	 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 410, 720 N.W.2d 158, at ¶6, 9.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7.

	7.21823  Retroactivity of Wisconsin Supreme Court's decision answering this question "no":  Douangmala does not apply retroactively to cases that were final when Douangmala was decided
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶1-44.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶1-11.


	7.2183  Statute requiring court to inform defendant of possibility of deportation, which sets out in quotes the language by which such information is to be imparted, should be followed to the letter
	 State v. Garcia, 2000 WI App 81, 234 Wis. 2d 304, 610 N.W.2d 180: 1999 Term, p. 7-17, sec. 7.2181.

	7.2184  Use of guilty plea questionnaire to inform defendant of possibility of deportation
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶9.
	 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. App. 1994): 1994 Term, p. 7-7, sec. 7.2182.

	7.2185  Effect of failure to comply with obligation: defendant entitled to have conviction vacated even if he knew of deportation consequences of plea; harmless error rule not applicable
	7.21851  In general
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶1-46.
	 For cases dealing with this subject, see sec. 7.21822.

	7.21852  Retroactivity of Wisconsin Supreme Court decision declaring this to be remedy for failure to comply with obligation
	 For cases dealing with this subject, see sec. 7.21823.


	7.2186  To obtain plea withdrawal for failure to comply with this obligation, defendant must show that "the plea is likely to result in the defendant's deportation, exclusion from admission to this county or denial of naturalization"
	7.21861  In general
	 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 410, 720 N.W.2d 158, at ¶1-11.

	7.21862  Fact that, at time of plea, defendant already faces deportation because of commission of different offense does not mean that plea is not likely to result in deportation
	 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 410, 720 N.W.2d 158, at ¶1-11.

	7.21863  Because statute uses term "likely" and not "shall," defendant need not prove he definitely will be deported on the basis of the conviction at issue to secure plea withdrawal
	 State v. Bedolla, 2006 WI App 154, 295 Wis. 2d 410, 720 N.W.2d 158, at ¶11.


	7.2187  Other and related matters
	7.21871  When required advisement of deportation consequences of plea is given, defendant's mistaken belief that he is citizen does not render plea invalid
	 For cases dealing with this subject, see sec. 10.443.



	7.219  Other obligations
	7.2191  Inform defendant that prosecutor's recommendation and plea agreement are not binding
	7.21911  Inform defendant that prosecutor's recommendation is not binding on court
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶35.
	 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196.
	 In Matter of Amendment of Secs. 971.07 and 971.08, Stats., 128 Wis. 2d 422, 383 N.W.2d 496 (1986): 1985 Term, p. 37, sec. 2.9215.
	 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 (1983): 1982 Term, p. 122, sec. 7.4224.
	 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 (1979): 1978 Term, p. 74, sec. 7.426.
	 State v. Marinez, 2008 WI App 105, 313 Wis. 2d 490, 756 N.W.2d 570, at ¶7.

	7.21912  Inform defendant that plea agreement is not binding on court:  in general
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶35.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶1-73.
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-4, sec. 7.212.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶22.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶8-11.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶1-27.

	7.21913  Inform defendant that plea agreement is not binding on court:  this information must be personally conveyed to defendant by trial court
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶1-73.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶22.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶1-27.

	7.21914  Inform defendant that plea agreement is not binding on court: when court fails to fulfill this obligation, appropriate remedy is that provided by Bangert
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶48-49.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶22-23.


	7.2192  Need to advise defendant of direct consequences of plea
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶35.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶22.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶11.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶13.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶7.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶7-8.
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶8.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶6.

	7.2193  Need to advise defendant of collateral consequences of plea: general principles
	7.21931  In general
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶11.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶15.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶13.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶7.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶7-8, 11.
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶8.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶6-7.
	 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. Myers, 199 Wis. 2d 391, 544 N.W.2d 609 (Ct. App. 1996): 1995 Term, p. 7-7, sec. 7.2193.
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.
	 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 (Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141.
	 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 (Ct. App. 1987): 1986 Term, p. 148, sec. 8.2353.
	 State v. Madison, 120 Wis. 2d 150, 353 N.W.2d 835 (Ct. App. 1984): 1984 Term, p. 207, sec. 12.7645.

	7.21932  Effect of plea that results from discretionary decision of another state agency; consequence of plea that rests in hands of another government agency or different tribunal is collateral consequence
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶13.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶8-10.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶16.
	 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-7, sec. 7.2155.

	7.21933  Effect of plea that results from defendant's own behavior;  consequence of plea that may be controlled by defendant's own behavior is collateral consequence
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶13.


	7.2194  Need to advise defendant of collateral consequences of plea: particular consequences
	7.21941  Parole eligibility
	 For cases dealing with this subject, see sec. 7.2196.

	7.21942  Possibility of deportation
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶9.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶17.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.
	 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 (Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141.
	 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 (Ct. App. 1987): 1986 Term, p. 39, sec. 2.9215.
	 For cases dealing with the statutory obligation to inform the defendant of the possibility of deportation if he is not a citizen, see sec. 7.218.

	7.21943  Restitution
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.

	7.21944  That conviction for traffic violation could lead to classification as habitual traffic offender
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.
	 Lewandowski v. State, 140 Wis. 2d 405, 411 N.W.2d 146 (Ct. App. 1987): 1987 Term, p. 47-1, sec. 47.111.

	7.21945  Consequences of probation revocation (i.e., potential maximum term to which defendant would be subjected in event probation is revoked)
	 For cases dealing with this subject, see sec. 7.21986.

	7.21946  Possibility of ch. 980 commitment (i.e., sexual predator commitment)
	 For cases dealing with this subject, see sec. 7.21971.

	7.21947  Requirement to register as convicted sex offender and possibility of fine and/or imprisonment for failure to do so
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶14.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶6.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶8.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.

	7.21948  Federal prohibition on possession of firearm
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶8.
	 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 (Ct. App. 1999): 1998 Term, p. 7-8, sec. 7.21917.

	7.21949  That failure of defendant entering Alford plea to sex offense to admit guilt as part of treatment ordered as condition of probation may result in revocation of probation and imprisonment
	 For cases dealing with this subject, see sec. 7.21982.


	7.2195  Need to advise defendant of collateral consequences of plea: particular consequences (cont'd)
	7.21951  That mandatory release date is simply presumptive and release may be denied on that date
	 For cases dealing with this subject, see sec. 7.21985.

	7.21952  Habitual offender penalties to which present conviction may later subject him upon commission of new crime
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶9.

	7.21953  Possible transfer to out-of-state prison facility
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶8-9.

	7.21954  That conviction of controlled substances offense would result in ineligibility for federal health care programs (i.e., medicare and medicaid)
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶1-12.

	7.21955  That, under truth-in-sentencing, there is no parole
	 For cases dealing with this subject, see sec. 7.21963.

	7.21956  That, under truth-in-sentencing, there is no good time
	 For cases dealing with this subject, see sec. 7.21988.

	7.21957  Effect of "read in"
	 For cases dealing generally with read-ins and the read-in procedure, see sec. 9.193.
	 For cases dealing with this subject, see secs. 7.21993, 10.44583, and 10.44584.


	7.2196  Need to advise defendant regarding parole and parole eligibility
	7.21961  In general
	 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, p. 121, sec. 8.2391.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	7.21962  Need to advise that trial court could set parole eligibility date pursuant to Wis. Stat. § 973.014(1)
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶12.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶14.
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	7.21963  No need to advise defendant that, under truth-in-sentencing, there is no parole
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶12-17.


	7.2197  Obligations with respect to sex offenders
	7.21971  Need to advise defendant of possibility of ch. 980 (sexual predator) commitment
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶16.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶6.
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶9.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶12.
	 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795.
	 State v. Myers, 199 Wis. 2d 391, 544 N.W.2d 609 (Ct. App. 1996): 1995 Term, p. 7-7, sec. 7.2193.

	7.21972  No need to inform defendant of requirement to register as convicted sex offender and possibility of fine and/or imprisonment for failure to do so
	 For cases dealing with this subject, see sec. 7.21947.


	7.2198  Other obligations
	7.21981  Need to inform defendant of statutory right to jury determination of forfeiture
	 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 Term, p. 7-4, sec. 7.2166.

	7.21982  Need to advise defendant entering Alford plea to sex offense that his failure to admit guilt as part of treatment ordered as condition of probation may result in revocation of probation and imprisonment
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶8.

	7.21983  Make record of plea bargain and establish defendant's understanding of it
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶14, 43, 66.
	 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 (1979): 1978 Term, p. 20, sec. 2.926.

	7.21984  No requirement that court inform defendant, upon accepting negotiated plea of guilty but before sentencing, whether court intends to reject sentence recommendation, and if so, to permit defendant to withdraw plea: in general
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶37.
	 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196.
	 State v. Betts, 129 Wis. 2d 1, 383 N.W.2d 876 (1986): 1985 Term, p. 36, sec. 2.9215.
	 In Matter of Amendment of Secs. 971.07 and 971.08, Stats., 128 Wis. 2d 422, 383 N.W.2d 496 (1986): 1985 Term, p. 37, sec. 2.9215.
	 State v. Marinez, 2008 WI App 105, 313 Wis. 2d 490, 756 N.W.2d 570, at ¶5-8.

	7.21985  No requirement that court inform defendant, upon accepting negotiated plea of guilty but before sentencing, whether court intends to reject sentence recommendation, and if so, to permit defendant to withdraw plea:  but court may so inform defendant and permit defendant to withdraw plea
	 For cases dealing with this subject, see sec. 7.2482.

	7.21986  Need to inform defendant of consequences of probation revocation (i.e., potential maximum term to which he or she would be subjected in the event probation is revoked)
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶9.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶10.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.

	7.21987  Obligation in federal court under Fed. Rule Crim. Proc. 11 to inform pleading defendant that he could not withdraw pleas if court did not accept government's recommendations
	 United States v. Benitez, 124 S. Ct. 2333 (2004).

	7.21988  No need to advise defendant that, under truth-in-sentencing, there is no good time
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶12-17.

	7.21989  No need to conduct personal colloquy with pleading defendant who has previously entered NGI plea to establish that withdrawal of NGI plea was knowing, voluntary, and intelligent
	 For cases dealing with this subject, see sec. 6.6434.


	7.2199  Other and related obligations
	7.21991  Trial court not required at sentencing to explain deviation from recommendation of prosecutor made pursuant to plea agreement
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶28.

	7.21992  Need to advise defendant pleading no contest of difference between no-contest and guilty plea
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶11.

	7.21993  Determine whether dismissed charges will be treated as read-ins and ensure defendant understands what having charge read in means
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶1-98.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶27-28.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶15.

	7.21994  No need to inform defendant that mandatory release date is simply presumptive and release may be denied on that date
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶8.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶1-17.
	 For cases dealing with this subject, see sec. 7.2482.




	7.22  When Plea Is Result Of Negotiations
	7.221  Trial court's obligation to satisfy itself that plea agreement and amended charges are in public interest
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 7-6, sec. 7.221.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶12.
	 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 625 N.W.2d 353, 2000 Term WCA-238, at ¶17-18.

	7.222  After acceptance of plea, trial court may not sua sponte vacate acceptance of plea and reinstate original charges
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶12.
	 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 625 N.W.2d 353, 2000 Term WCA-238, at ¶13, 19, 21.

	7.223  After acceptance of plea and agreement pursuant to which it was entered, trial court is bound by terms of plea agreement
	 For cases dealing with this subject, see sec. 7.1922.

	7.224  Less strict application of requirement that factual basis exists for plea when plea entered as result of negotiations
	 For cases dealing with this subject, see sec. 7.2163.


	7.23  Appellate Review Of Validity Of Guilty Plea
	7.231  In general
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 40, sec. 2.924.
	 For cases dealing with appellate review of a motion to withdraw a guilty plea, see sec. 10.48.

	7.232  Propriety of appellate challenge to validity of plea on direct appeal from judgment
	7.2321  Appellate challenge to validity of plea may be made by direct appeal from judgment
	 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 (Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532.

	7.2322  Challenge to validity of plea and request for its withdrawal cannot be made for first time on appeal
	 For cases dealing with this subject, see sec. 7.493.


	7.233  Need for motion to withdraw plea in trial court as prerequisite to appellate review of plea
	 For cases dealing with this subject, see secs. 7.232 and 7.493.


	7.24  Other Matters Relating To Acceptance Of Guilty Plea
	7.241  Defendant's rights at plea hearing
	7.2411  Right to counsel
	7.24111  In general
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).


	7.2412  Right to effective assistance of counsel
	7.24121  In general
	 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, p. 121, sec. 8.2391.
	 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 (Ct. App. 1987): 1986 Term, p. 142, sec. 8.2311.
	 For cases dealing with the defendant's right to the effective assistance of counsel during plea bargaining, see sec. 7.121.
	 For cases dealing with particular defects in counsel's performance relating to plea bargains and guilty pleas, see sec. 25.32.

	7.24122  Failure to inform defendant of collateral consequences of plea: in general
	7.24123  Failure to inform defendant of collateral consequences of plea: deportation consequences of plea
	 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 (Ct. App. 1987): 1986 Term, p. 148, sec. 8.2353.

	7.24124  Failure to inform defendant of collateral consequences of plea: parole eligibility
	 For cases dealing with counsel's erroneous advice to the defendant concerning parole eligibility, see sec. 7.24124.

	7.24125  Erroneous advice by counsel to defendant regarding parole eligibility
	 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, p. 121, sec. 8.2391.

	7.24126  Failure to seek judicial recommendation against deportation
	 State v. Santos, 136 Wis. 2d 528, 401 N.W.2d 856 (Ct. App. 1987): 1986 Term, p. 148, sec. 8.2353.


	7.2413  Right to be present
	7.24131  In general
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶7.

	7.24132  Statutory right to be present violated by use of closed-circuit television
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶4.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶7.

	7.24133  Constitutional right not necessarily violated by use of closed-circuit television
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶4.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶8-13.



	7.242  Trial court's right to reject plea or plea agreement recommendation
	 For cases dealing with this subject, see secs. 7.191 and 7.192.

	7.243  Validity and acceptance of particular pleas
	7.2431  Alford plea
	 For cases dealing with this subject, see sec. 7.47.

	7.2432  Conditional plea
	 For cases dealing with this subject, see sec. 7.48.


	7.244  Prosecutor's obligation to comply with plea agreement when plea entered
	 For cases dealing with this subject, see sec. 7.1522.

	7.245  Acceptance of plea of not guilty by reason of mental disease or defect unaccompanied by not guilty plea
	7.2451  Procedures relating to acceptance of guilty and no contest pleas apply
	 State v. Shegrud, 131 Wis. 2d 133, 389 N.W.2d 7 (1986): 1985 Term, p. 35, sec. 2.9214.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 38, sec. 2.9212.

	7.2452  No greater procedural requirements exist
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 38, sec. 2.9212.


	7.246  Remedy for defects in acceptance of guilty plea
	7.2461  In general
	 For cases dealing with the analysis to be employed when the trial court fails to comply, on record at time of plea taking, with mandated procedures relating to information trial court required to impart to pleading defendant, see sec. 10.424.

	7.2462  Constitutional defects
	 Lane v. Williams, 102 S. Ct. 1322 (1982): 1981 Term, p. 132, sec. 10.51.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222.

	7.2463  Statutory defects
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.
	 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. App. 1994): 1994 Term, p. 7-7, sec. 7.2182.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222.

	7.2464  Remedy when record establishes factual basis for misdemeanor, but not for felony to which defendant pleaded guilty
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.

	7.2465  Remedy when, in theft prosecution, factual basis established for theft, but not for value of stolen property required to make theft a felony
	 For cases dealing with this subject, see sec. 7.2165.


	7.247  Use of guilty plea questionnaire and waiver of rights form
	7.2471  General principles
	7.24711  In general
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶29-42.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶23, 26-28.
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶1-23.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶4.
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶19-20.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶19-22, 25-27.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶19.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 (Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312.
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 7-5, sec. 7.2131.
	 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. App. 1994): 1994 Term, p. 7-7, sec. 7.2182.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, sec. 10.4221.

	7.24712  Court may not rely entirely on form as substitute for substantive in-court plea colloquy
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶31-32.


	7.2472  To inform defendant of nature of offense and penalties for it
	7.24721  Nature of offense
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶19-22.

	7.24722  Penalties for offense
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶21, 25, 34.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶9, 13, 19-21.


	7.2473  To inform defendant of constitutional rights he is waiving
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶25.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶9, 16.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶25-27.

	7.2474  To inform defendant of consequences of plea
	7.24741  In general
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶9, 22.

	7.24742  To inform defendant of effect of having charges read in
	7.24743  To inform defendant of effect of having charges read in
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶9, 22.


	7.2475  To establish that defendant was not threatened or promised anything to induce plea
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶20, 25, 34.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶9, 22.

	7.2476  To inform defendant of deportation consequences of plea
	 For cases dealing with this subject, see sec. 7.2184.

	7.2477  Use of form by state to satisfy its obligation under Bangert to demonstrate that defendant knew information trial court was required to provide as part of plea taking
	 For cases dealing with this subject, see sec. 10.42434.

	7.2478  Effect of errors or mistakes (e.g., inaccurate description of nature of crime to which plea entered) on form
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 (Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312.

	7.2479  Other Matters
	7.24791  Questionnaire that is in foreign language spoken by defendant will not suffice to sustain burden to convey required information and secure required waiver of rights in absence of English translation of form in record
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶19.

	7.24792  Signed plea questionnaire containing required information does not conclusively establish knowledge of that information
	 For cases dealing with this subject, see sec. 10.42456.



	7.248  Other matters
	7.2481  After acceptance of plea, court may not sua sponte vacate acceptance of plea
	7.24811  In general
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶12.

	7.24812  When plea was result of negotiations
	 For cases dealing with this subject, see sec. 7.222.


	7.2482  Court may inform defendant that it intends to exceed sentencing recommendation in plea agreement pursuant to which plea was tendered and offer defendant opportunity to withdraw plea
	 State v. Marinez, 2008 WI App 105, 313 Wis. 2d 490, 756 N.W.2d 570, at ¶1-14.


	7.249  Other matters (cont'd)
	7.2491  Competency standard for pleading guilty is same as the competency standard for standing trial
	 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 Term, p. 7-7, sec. 7.231.

	7.2492  Same standards apply in both felony and misdemeanor cases
	 For cases dealing with this subject, see sec. 10.4994.

	7.2493  Effect of trial court's failure to engage in mandated procedures in taking guilty plea
	 For cases dealing with this subject, see sec. 10.424.

	7.2494  Effect on validity of plea of defendant's misunderstanding of collateral consequences of plea
	 For cases dealing with this subject, see sec. 10.442.

	7.2495  Effect on validity of plea of defendant's misunderstanding that plea would not subject him to deportation
	 For cases dealing with this subject, see sec. 10.443.

	7.2496  Need for defendant to specifically articulate plea he is entering
	 For cases dealing with this subject, see sec. 7.2113.

	7.2497  Special material on guilty pleas prepared by Criminal Jury Instructions Committee should be heeded by court accepting plea, but circuit courts are not required to follow it
	 State v. Burns, 226 Wis. 2d 762, 594 N.W.2d 799 (1999): 1998 Term, p. 7-17, sec. 7.235.

	7.2498  To establish waiver of rights in conjunction with taking of plea in high-volume traffic and misdemeanor courts, court may make en masse recitation of constitutional rights at start of proceedings and then incorporate that recitation by reference as each individual defendant's case is called
	 For cases dealing with this subject, see sec. 7.2175.

	7.2499  Other matters
	 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 (Ct. App. 1978): 1978 Term, p. 21, sec. 2.928.




	7.3  Waiver Effected By Entry Of Guilty Plea
	7.31  General Rule:  Guilty Plea Waives All Non-Jurisdictional Defects And Defenses
	7.311  In general
	 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 Term, p. 7-28, sec. 7.311.
	 United States v. Broce, 109 S. Ct. 757 (1989): 1988 Term, p. 7-2, sec. 7.311.
	 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 Term, p. 47, sec. 2.914.
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶18, 34.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶34.
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶23.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec 29.21.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 49, sec. 3.461.
	 State v. White, 112 Wis. 2d 178, 332 N.W.2d 756 (1983): 1982 Term, p. 43, sec. 2.931.
	 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 (1983): 1982 Term, p. 45, sec. 2.971.
	 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 (1982): 1981 Term, p. 36, sec. 2.931.
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 26, sec. 2.93.
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 26, sec. 2.93.
	 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 (1978): 1977 Term, p. 18, sec. 2.931.
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶6.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶5.
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶10.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶13.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶16.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶32.
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶11.
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶3.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. App. 1998): 1997 Term, p. 7-14, sec. 7.3241.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.
	 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. App. 1997): 1996 Term, p. 5-1, sec. 5.1123.
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 35.4141.
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 7-9, sec. 7.422.
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 44.231.
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413.
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.
	 State v. Bouzek, 168 Wis. 2d 642, 484 N.W.2d 362 (Ct. App. 1992): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 38, sec. 2.93.
	 County of Racine v. Smith, 122 Wis. 2d 431, 362 N.W.2d 439 (Ct. App. 1984): 1984 Term, p. 55, sec. 2.931.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 43, sec. 2.931.
	 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 (Ct. App. 1982): 1982 Term, p. 44, sec. 2.931.

	7.312  Applies to no-contest and Alford pleas
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 26, sec. 2.93.
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶6.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶16.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 41.231.
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111.
	 County of Racine v. Smith, 122 Wis. 2d 431, 362 N.W.2d 439 (Ct. App. 1984): 1984 Term, p. 55, sec. 2.931.

	7.313  Applies in civil forfeiture proceedings
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 41.231.
	 County of Racine v. Smith, 122 Wis. 2d 431, 362 N.W.2d 439 (Ct. App. 1984): 1984 Term, p. 55, sec. 2.933.

	7.314  Waiver rule also triggered by withdrawal of insanity plea
	 For cases dealing with this subject, see sec. 6.6432.

	7.315  Applies even though defendant attempts to preserve waived issue for appellate review
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 7-8, sec. 7.313.
	 For cases dealing with the validity of a plea that the defendant attempts to condition on preservation of right to raise issue on appeal, see sec. 7.481.

	7.316  Applies even though defendant and state agreed that defendant's appellate rights will be preserved
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.
	 For cases dealing with the validity of a plea that the defendant attempts to condition on preservation of right to raise issue on appeal, see sec. 7.481.

	7.317  Court's power to reach issue in its discretion notwithstanding waiver; rule is rule of administration not power to address issues
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶18.
	 State v. Tarrant, 2009 WI App 121, 321 Wis. 2d 69, 772 N.W.2d 750, at ¶6.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶5.
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶11.
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶13.
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4.
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 41.231.
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111.


	7.32  Waiver Of Particular Matters
	7.321  Violation of constitutional rights and other constitutional defects
	7.3211  In general
	 Haring v. Prosise, 103 S. Ct. 2368 (1983): 1982 Term, p. 124, sec. 7.612.
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶37.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 (1983): 1982 Term, p. 45, sec. 2.971.
	 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 (1982): 1981 Term, p. 36, sec. 2.931.
	 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 (1978): 1977 Term, p. 18, sec. 2.931.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶13.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶12.
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4.
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 43, sec. 2.931.

	7.3212  Particular rights
	7.32121  Right not to be subjected to double jeopardy
	 For cases dealing with this subject, see sec. 7.3233.

	7.32122  Right to speedy trial
	 For cases dealing with this subject, see sec. 7.3234.

	7.32123  Right to timely determination of probable cause after warrantless arrest
	 For cases dealing with this subject, see sec. 6.3182.

	7.32124  Right to due process in general
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.

	7.32125  Due process right to enforcement of earlier plea agreement
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶22-23.

	7.32126  Right not to be subjected to ex post facto law
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4.

	7.32127  Defendant's right to counsel of his or her own choice
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶32.

	7.32128  Right to effective assistance of counsel:  plea does not waive claim of ineffective assistance of counsel
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶13.


	7.3213  Unconstitutionality of statute creating crime
	 For cases dealing with this subject, see sec. 7.3232.

	7.3214  Waiver rule does not extend to constitutional defects in plea process itself
	 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 (1983): 1982 Term, p. 122, sec. 7.4224.

	7.3215  Consideration of constitutional issue notwithstanding waiver
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶4.


	7.322  Jurisdictional defects
	7.3221  In general
	 State v. White, 112 Wis. 2d 178, 332 N.W.2d 756 (1983): 1982 Term, p. 43, sec. 2.931.
	 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 (1983): 1982 Term, p. 45, sec. 2.971.
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 26, sec. 2.93.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.
	 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 35.4141.
	 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 34.4121.
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 7-9, sec. 7.321.
	 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 38, sec. 2.93.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 43, sec. 2.931.

	7.3222  Particular jurisdictional defects
	7.32221  Nonexistence of crime to which defendant pled guilty
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 35.4141.

	7.32222  Unconstitutionality of statute creating crime charged
	 For cases dealing with this subject, see sec. 7.3232.

	7.32223  Failure of complaint to allege crime
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.

	7.32224  Failure of complaint to state sufficient facts to establish probable cause to believe defendant committed crime
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.

	7.32225  Acts forming basis for criminal charge were committed outside of State of Wisconsin; absence of jurisdiction of state over crime under Wis. Stat. § 939.03
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.
	 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922.

	7.32226  Failure to hold Becker hearing (i.e., hearing at which prosecution required to show that delay in charging defendant for crime committed while juvenile was not for purpose of avoiding juvenile court jurisdiction)
	 For cases dealing with this subject, see sec. 7.3257.

	7.32227  Territorial jurisdiction: in general
	 For cases dealing with whether territorial jurisdiction may be waived in general, see sec. 12.1461.

	7.32228  Territorial jurisdiction: when territorial jurisdiction over charged offense exists, but there is no territorial jurisdiction over lesser-included offense to which defendant pleads guilty or no contest
	 For cases dealing with this subject, see sec. 12.1462.


	7.3223  When facts necessary to confer subject-matter jurisdiction on trial court are pleaded in information, guilty plea to information admits those facts and precludes subsequent attack on trial court's subject-matter jurisdiction
	 For cases dealing with this subject, see sec. 7.4972.


	7.323  Defenses
	7.3231  In general
	 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 (1983): 1982 Term, p. 45, sec. 2.971.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶9.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 43, sec. 2.931.

	7.3232  Unconstitutionality of statute creating crime
	7.32321  In general
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶46.
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 26, sec. 2.93.
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 38, sec. 2.93.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 43, sec. 2.931.
	 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 21, sec. 2.931.

	7.32322  Facial challenge to statute
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶17.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶46.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶34.

	7.32323  Challenge to statute as applied
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶17, 19.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶46.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶34.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶5.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶19.


	7.3233  Double jeopardy
	7.32331  In general
	 United States v. Broce, 109 S. Ct. 757 (1989): 1988 Term, p. 7-2, sec. 7.3211.
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶1-52.
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶54-55.
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶13.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 (1982): 1981 Term, p. 36, sec. 2.931.
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶11.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶12.
	 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 620 N.W.2d 435, 2000 Term WCA-111, at ¶6.
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.
	 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 (Ct. App. 1988): at p. 192, n.2 and 3, of decision.

	7.32332  When existing record does not allow court to resolve double jeopardy claim, waiver rule applies; defendant gives up right to fact-finding hearing on propriety of multiple charges
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶1-52.

	7.32333  Best practice is for prosecutor to secure express waiver of double jeopardy claim as part of plea process
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶19, 45.


	7.3234  Denial of speedy trial
	 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 (1978): 1977 Term, p. 18, sec. 2.932.

	7.3235  Statute of limitations
	 State v. Pohlhammer, 82 Wis. 2d 1, 260 N.W.2d 678 (1978): 1977 Term, p. 18, sec. 2.933.

	7.3236  Multiplicity
	7.32361  In general
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶1-52.
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶1, 4, 111.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶12.

	7.32362  When existing record does not allow court to resolve multiplicity claim implicating double jeopardy, waiver rule applies; defendant gives up right to fact-finding hearing on propriety of multiple charges
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶1-52.

	7.32363  Best practice is for prosecutor to secure express waiver of multiplicity claim as part of plea process
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶19, 45.



	7.324  Constitutional rights defendant is directly giving up by entering plea
	7.3241  In general
	 Florida v. Nixon, 125 S. Ct. 29 (2004).
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶22.


	7.325  Other matters
	7.3251  Failure to hold timely initial appearance
	 For cases dealing with this subject, see sec. 6.3252.

	7.3252  Defects in juvenile waiver process
	 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323.

	7.3253  Fact that oral amendment of charge to which defendant pled guilty did not allege particular element of crime
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.

	7.3254  Fact that oral amendment of charge to which defendant pled guilty did not allege time and particular circumstances of crime
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.

	7.3255  Prosecutor's conflict of interest
	 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. App. 1998): 1997 Term, p. 7-14, sec. 7.3241.

	7.3256  Nonexistence of crime to which plea entered
	 For cases dealing with this subject, see sec. 7.32221.

	7.3257  Failure to hold Becker hearing (i.e., hearing at which prosecution required to show that delay in charging defendant for crime committed while juvenile was not for purpose of avoiding juvenile court jurisdiction)
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.

	7.3258  Defects relating to sentencing
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶3.

	7.3259  Prosecutor's breach of earlier plea agreement
	 For cases dealing with this subject, see sec. 7.32125.


	7.326  Other matters (cont'd)
	7.3261  Defendant does not waive right to challenge factual basis for plea
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.

	7.3262  Defendant does not waive right to dispute whether facts set out in factual basis for plea constitute an offense
	 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164.

	7.3263  Defendant does waive right to dispute truth of facts alleged as factual basis for plea
	 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164.

	7.3264  Collateral attack on prior convictions that are being invoked to enhance punishment for current offense
	7.32641  In general
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶7.

	7.32642  Court declines to apply waiver rule when legitimacy of prior convictions was fully litigated in trial court and issue is of statewide concern
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶7.




	7.33  Statutory Abrogation Of Waiver Rule For Denial Of Pretrial Suppression Motions
	 For cases dealing with this subject, see sec. 7.42.

	7.34  Other Matters
	7.341  When elements of penalty enhancer are not in fact present, guilty plea to charging document alleging penalty enhancer does not waive defendant's objection that penalty enhancer is not present
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.

	7.342  Attempt to preserve issue by agreement despite guilty-plea-waiver rule is ineffective
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 7-15, sc. 7.341.

	7.343  When defendant attempts to preserve for appellate review issue waived by entry of plea, court may decide not to enforce waiver rule, which would require vacation of plea, but rather may consider issue defendant attempted to preserve on its merits and affirm conviction if issue found to be without merit
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.

	7.344  Waiver of right to raise issue on appeal that would not otherwise be waived by entry of plea by agreeing to waiver as part of plea bargain
	 For cases dealing with this subject, see sec. 7.1982.

	7.345  Entering into plea agreement with knowledge of error does not waive right to raise issue on appeal that would not otherwise be waived by entry of plea
	 For cases dealing with this subject, see sec. 7.1983.

	7.346  Refusal to apply waiver rule when interests of justice are served by such refusal
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.

	7.347  Appellate review of whether defendant waived claim of error by entering guilty plea
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶22.

	7.348  Refusal to apply waiver rule when issue fully litigated in trial court and issue is of statewide concern
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶7.

	7.349  Defendant’s tacit acquiescence in decision to plead is insufficient to render plea valid
	 For cases dealing with this subject, see sec. 7.2115.



	7.4  Other Matters Relating To Guilty Pleas
	7.41  Withdrawal Of Guilty Plea
	 For cases dealing with this subject, see sec. 10.4.

	7.42  Review Of Denial Of Pretrial Suppression Motion When Guilty Plea Entered (Wis. Stat. § 971.31(10))
	7.421  In general
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶24.
	 State v. Rutzinski, 2001 WI 22, 241 Wis. 2d 729, 623 N.W.2d 516, 2000 Term WSC-76, at ¶10.
	 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 (1984): 1983 Term, p. 48, sec. 2.95.
	 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 (1983): 1982 Term, p. 45, sec. 2.971.
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 27, sec. 2.951.
	 State v. Russ, 2009 WI App 68, 317 Wis. 2d 764, 767 N.W.2d 629, at ¶1.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶1.
	 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 729 N.W.2d 792, at ¶5.
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶1.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. App. 1997): 1996 Term, p. 5-1, sec. 5.1123.
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 7-9, sec. 7.422.
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 44.231.
	 State v. Roberts, 196 Wis. 2d 445, 538 N.W.2d 825 (Ct. App. 1995): 1995 Term, p. 1-3, sec. 1.2831.
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 7-12, sec. 7.42.
	 State v. Watkinson, 161 Wis. 2d 750, 468 N.W.2d 763 (Ct. App. 1991): 1990 Term, p. 7-2, sec. 7.421.
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 7-2, sec. 7.422.
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 43, sec. 2.931.

	7.422  When defendant found not guilty by reason of mental disease or defect
	 State v. Smith, 113 Wis. 2d 497, 335 N.W.2d 376 (1983): 1982 Term, p. 78, sec. 4.792.
	 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 910 (1980): 1979 Term, p. 26, sec. 2.951.

	7.423  Statute permitting review not applicable to civil forfeiture proceeding
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 44.231.
	 County of Racine v. Smith, 122 Wis. 2d 431, 362 N.W.2d 439 (Ct. App. 1984): 1984 Term, p. 55, sec. 2.933.

	7.424  Statute permitting review applicable to no-contest pleas
	 For cases dealing with this subject, see sec. 7.4432.

	7.425  Rulings to which statute permitting review is and is not applicable
	7.4251  Statute permitting review extends to review of adverse rulings incident to ruling on suppression motion
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71.

	7.4252  Statute permitting review not applicable to denial of motion to exclude other crimes evidence
	 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 (Ct. App. 1982): 1982 Term, p. 44, sec. 2.931.

	7.4253  Statute permitting review does not apply to mere evidentiary rulings
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.

	7.4254  Statute permitting review encompasses denial of motion to dismiss based on illegal arrest, search, or seizure
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 7-2, sec. 7.422.

	7.4255  Statute permitting review not applicable when evidence trial court refused to suppress not relevant to crime for which defendant convicted
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶8.
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 7-9, sec. 7.422.


	7.426  Waiver of right to review by agreeing to such waiver as part of plea agreement
	 For cases dealing with this subject, see sec. 7.1982.

	7.427  Application of harmless-error rule to review of denial of pretrial suppression motion when guilty plea entered
	7.4271  Applicability of harmless-error rule
	 For cases dealing with this subject, see sec. 11.7591.

	7.4272  Test for determining whether error harmless
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶25-26.
	 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232.

	7.4273  Particular applications of test for determining whether error harmless
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶27-31.
	 State v. Riedel, 2003 WI App 18, 259 Wis. 2d 922, 656 N.W.2d 789, 2002 Term WCA-233, at ¶8.
	 State v. Fischer, 2003 WI App 5, 259 Wis. 2d 799, 656 N.W.2d 503, 2002 Term WCA-213, at ¶38-40.


	7.428  Relief to which defendant is entitled when appellate court vacates conviction and emands for new hearing on suppression issue without further direction and, at that hearing, trial court reaffirms denial of suppression motion
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶49.
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶23-28.


	7.43  Vacation Of Executed Plea Agreement
	7.431  At request of defendant
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 105, sec. 7.4227.
	 State v. Poole, 131 Wis. 2d 359, 389 N.W.2d 40 (Ct. App. 1986): 1985 Term, p. 29, sec. 2.9132.

	7.432  At request of state
	7.4321  In general
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶25-26.
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶19-20.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 105, sec. 7.4227.
	 State v. Rivest, 106 Wis. 2d 406, 316 N.W.2d 395 (1982): 1981 Term, p. 36, sec. 2.96.
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶1-23.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 192, sec. 9.8692.
	 For cases dealing generally with one party's establishing a violation of the plea agreement by other party, so as to permit party to obtain vacation of plea agreement, see sec. 7.16.

	7.4322  Prosecution of defendant for greater offense following vacation of conviction of lesser offense entered pursuant to plea agreement breached by defendant does not violate double jeopardy
	 Ricketts v. Adamson, 107 S. Ct. 2680 (1987): 1986 Term, p. 66, sec. 3.692.

	7.4323  When defendant has breached plea agreement by securing reversal of count to which he pleaded guilty in exchange for concessions from state
	7.43231  Securing reversal of count to which defendant pleaded guilty in exchange for concessions from state constitutes breach of agreement
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶14, 22.
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶47.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶17.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶32.

	7.43232  Remedy for breach
	 For cases dealing with this subject, see sec. 7.195.


	7.4324  Based on defendant's misconduct (e.g., defendant's commission of new crime) between time of execution of plea agreement by defendant's entry of plea pursuant to it and time of sentencing
	 For cases dealing with this subject, see sec. 7.1573.

	7.4325  Does defendant's collateral attack on prior conviction (e.g., when state seeks to use conviction to enhance potential sentence for later crime) constitute substantial and material breach of agreement warranting vacation of plea agreement and reinstatement of charges?
	7.43251  Court of appeals' answer: no
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶1-23.

	7.43252  Supreme court's answer: yes
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶1-26.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶17.


	7.4326  Does violation of unarticulated requirement or condition of plea agreement (e.g., unarticulated condition that defendant not collaterally attack conviction entered pursuant to it when conviction is later invoke to increase punishment for subsequent offense) constitute material and substantial breach of agreement warranting vacation of plea agreement and reinstatement of charges
	 For cases dealing with this subject, see sec. 7.1622.



	7.44  No-Contest Plea
	7.441  Nature and effect of plea
	7.4411  In general
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶7.
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶15.
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶44-46.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 (1991): 1990 Term, p. 9-18, sec. 9.4513.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 135, sec. 5.994.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶16.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶25.
	 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836.
	 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 7-8, sec. 7.441.
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 7.442.

	7.4412  No-contest plea to charging document alleging prior convictions constitutes admission of prior convictions for purposes of establishing predicate for sentencing as a repeater
	 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 (1991): 1990 Term, p. 9-18, sec. 9.4513.

	7.4413  No-contest plea does not provide basis for invocation of doctrine of issue preclusion
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶44-46.


	7.442  Trial court should be reluctant to accept no-contest plea from sex offender
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.

	7.443  Waiver effected by entry of no-contest plea
	7.4431  In general
	 For cases dealing with this subject, see sec. 7.312.

	7.4432  Review of denial of pretrial suppression motion when no-contest plea entered
	 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 (1984): 1983 Term, p. 48, sec. 2.95.
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 27, sec. 2.951.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 (Ct. App. 1992): 1992 Term, p. 7-8, sec. 7.421.


	7.444  Propriety of joining this plea with plea of not guilty by reason of mental disease or defect
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 7.442.

	7.445  Requirement of "strong proof of guilt" when Alford plea entered
	 For cases dealing with this subject, see sec. 7.475.

	7.446  Prohibition on collateral use of plea
	7.4461  In general
	 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 (1991): 1990 Term, p. 9-18, sec. 9.4513.

	7.4462  Use of plea to one charge for purposes of another charge with which first charge has been consolidated does not constitute impermissible collateral use of plea
	 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 (1991): 1990 Term, p. 9-18, sec. 9.4513.



	7.45  Plea Of Not Guilty By Reason Of Mental Disease Or Defect
	7.451  Requirements imposed for acceptance of guilty pleas also applicable to these pleas
	 For cases dealing with this subject, see sec. 7.2461.

	7.452  Effect of this plea when not joined with plea of not guilty
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 7.442.

	7.453  Propriety of joining this plea with plea of no contest
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 7.442.

	7.454  Proceedings relating to entry of plea of not guilty by reason of mental disease or defect
	 For cases dealing with this subject, see sec. 6.64.

	7.455  Validly entered guilty plea automatically waives insanity defense and thereby implicitly withdraws previously entered insanity plea
	 For cases dealing with this subject, see sec. 6.6437.

	7.456  Court not required to engage in personal colloquy with defendant who implicitly withdraws insanity plea by entering guilty plea, to determine that waiver of insanity plea was knowing, voluntary, and intelligent
	 For cases dealing with this subject, see sec. 6.6434.


	7.46  Right To Effective Assistance Of Counsel In Relation To Guilty Plea
	 For cases dealing with this subject, see secs. 7.121, 7.2412, and 25.32.

	7.47  Alford Plea
	7.471  Nature of Alford plea
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶18.
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶37.
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶4.
	 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 (1999): 1998 Term, p. 7-18, sec. 7.471.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 7-9, sec. 7.471.
	 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 (1996): 1995 Term, p. 7-10, sec. 7.473.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-5, sec. 7.421.
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶7.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶44.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶1.
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 7-18, sec. 7.471.
	 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 (Ct. App. 1998): 1997 Term, p. 7-16, sec. 7.471.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 7-16, sec. 7.471.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 7-10, sec. 7.471.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 7-12, sec. 7.471.

	7.472  Validity of Alford plea
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Minniecheske, 127 Wis. 2d 234, 378 N.W.2d 283 (1985): 1985 Term, p. 37, sec. 2.9223.
	 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 (1985): 1984 Term, p. 54, sec. 2.9221.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶44.
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.
	 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 (Ct. App. 1998): 1997 Term, p. 7-16, sec. 7.471.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.471.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 43.4312.
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.472.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 7-12, sec. 7.471.
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 7-9, sec. 7.471.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 39, sec. 2.972.
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 35, sec. 2.9231.

	7.473  Effect of Alford plea
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.

	7.474  Entry of Alford plea
	7.4741  Need for defendant to specifically articulate plea (i.e., guilty or no contest) he is entering
	 For cases dealing with this subject, see sec. 7.2113.


	7.475  Requirement of "strong proof of guilt" when Alford plea entered
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶9.
	7.4751  In general
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶7.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122.

	7.4752  When plea entered pursuant to plea bargain
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.

	7.4753  Requirement precludes acceptance of Alford plea to lesser offense defendant could not have committed even though strong proof of guilt exists as to greater offense charged
	 For cases dealing with this subject, see sec. 7.4781.


	7.476  Waiver effected by entry of Alford plea
	7.4761  In general
	 For cases dealing with this subject, see sec. 7.312.

	7.4762  Review of denial of pretrial suppression motion when Alford plea entered
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.


	7.477  Trial court's rejection of Alford plea
	7.4771  Right to reject in general
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.

	7.4772  Effect of wrongful rejection of plea
	 For cases dealing with this subject, see sec. 7.4784.

	7.4773  Appropriate vehicle to challenge wrongful rejection of plea
	 For cases dealing with this subject, see sec. 7.4785.


	7.478  Other matters
	7.4781  In plea bargain context, Alford plea cannot be properly entered to lesser offense defendant could not have committed even though strong proof of guilt exists as to greater offense charged
	 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 (1996): 1995 Term, p. 7-10, sec. 7.473.

	7.4782  Acceptance of Alford plea does not contain implied assurance that defendant will not have to admit his guilt either during probation or punishment (e.g., as part of sex offender treatment mandated as condition of probation)
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.

	7.4783  Trial court should be reluctant to accept Alford plea from sex offender
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.

	7.4784  Effect of wrongful rejection of plea: if defendant found guilty following "fair and errorless" trial, he or she may not claim error in trial court's rejection of tendered Alford plea
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.

	7.4785  Appropriate vehicle to challenge wrongful rejection of Alford plea: permissive appeal from nonfinal order
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.



	7.48  Validity Of Conditional Guilty Plea
	7.481  When plea conditioned on preservation of defendant's right to appeal issue normally waived by plea
	7.4811  In general
	 State v. Minniecheske, 127 Wis. 2d 234, 378 N.W.2d 283 (1985): 1985 Term, p. 37, sec. 2.9223.
	 State v. White, 112 Wis. 2d 178, 332 N.W.2d 756 (1983): 1982 Term, p. 46, sec. 2.971.
	 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 (1983): 1982 Term, p. 45, sec. 2.971.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶12.
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 7-8, sec. 7.313.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 38, sec. 2.93.
	 For cases dealing with the withdrawal of a guilty plea on the ground that the defendant lacked knowledge of the effect of the plea on the right to raise issues on appeal, see sec. 10.4465.

	7.4812  Remedy other than plea withdrawal when defendant enters plea conditioned on preservation of right to appeal issue normally waived by plea
	 For cases dealing with this subject, see sec. 7.343.



	7.49  Other Matters
	7.491  Evidence relating to plea of guilty
	7.4911  Offer to plead guilty
	 For cases dealing with this subject, see sec. 13.351.

	7.4912  Withdrawn guilty plea
	 For cases dealing with this subject, see sec. 13.352.

	7.4913  Statements made in connection with guilty or no contest plea
	 For cases dealing with this subject, see sec. 13.353.


	7.492  Propriety of joining plea of no contest with plea of not guilty by reason of mental disease or defect
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 7-2, sec. 7.442.

	7.493  Propriety of challenge to plea and request for its withdrawal for first time on appeal without first making motion to withdraw plea in trial court
	7.4931  Challenge to validity of plea and request for its withdrawal cannot be made for first time on appeal
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.2612.
	 County of Racine v. Smith, 122 Wis. 2d 431, 362 N.W.2d 439 (Ct. App. 1984): at page 438 of opinion.
	 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 (Ct. App. 1982): at pages 701-02 of opinion.
	 For cases holding that an appellate challenge to validity of plea may be made by direct appeal from judgment, see sec. 7.2321.

	7.4932  Appellate challenge to validity of plea may be made by direct appeal from judgment
	 For cases dealing with this subject, see sec. 7.2321.


	7.494  Need for contemporaneous objection to alleged breach of plea agreement by prosecutor to preserve issue
	 For cases dealing with this subject, see sec. 7.1551.

	7.495  Collateral attack on plea and on conviction entered pursuant to it
	7.4951  In general
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 31.6232.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶1-22.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.

	7.4952  On basis of lack of counsel at plea hearing
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 31.6232.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶1-37.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶1-22.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221.

	7.4953  On basis that plea was not knowingly, intelligently, and voluntarily entered
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 31.6232.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.

	7.4954  On basis of ineffective assistance of counsel
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.


	7.496  Need for defendant's presence at plea hearing
	7.4961  In general
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.

	7.4962  In misdemeanor case
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222.


	7.497  Nature and effect of guilty plea
	7.4971  In general
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶23.
	 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶8.
	 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164.
	 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922.

	7.4972  When fact necessary to confer subject-matter jurisdiction on trial court are pleaded in information, guilty plea to information admits those facts and precludes subsequent attack on trial court's subject-matter jurisdiction
	 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922.


	7.498  Other matters
	7.4981  Plea of guilty to offenses committed in several counties
	7.49811  Procedures in general
	 State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 (Ct. App. 1994): 1994 Term, p. 7-16, sec. 7.4922.

	7.49812  District attorney in county in which plea is to be entered cannot plea bargain with defendant regarding charges from other county or amend charges from other county
	 State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 (Ct. App. 1994): 1994 Term, p. 7-16, sec. 7.4922.


	7.4982  Is counsel's concession, during closing argument, that defendant is guilty of one of the counts for which he is being tried the functional equivalent of guilty plea, requiring defendant's consent?
	7.49821  Yes (court of appeals' answer, reversed by supreme court)
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31.

	7.49822  No (supreme court's answer)
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶20-30.


	7.4983  Is counsel's concession, in capital (i.e., death penalty) case, that defendant is guilty of offense charged the functional equivalent of guilty plea, requiring defendant's affirmative consent
	7.49831  No (United States Supreme Court's answer)
	 Florida v. Nixon, 125 S. Ct. 29 (2004).


	7.4984  Defendant has no right to disclosure of exculpatory evidence prior to entry of plea
	 For cases dealing with this subject, see sec. 6.81142.

	7.4985  Plea to legal impossibility, or based on legal impossibility, renders plea uninformed one
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶65, 72-73.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶14.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶14.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶5.
	 For cases dealing with the withdrawal of a guilty or no-contest plea on the ground that the plea was induced by a legally impermissible, or otherwise legally defective, plea agreement (e.g., agreement that includes recommendation for invalid sentence, agreement that contains invalid reopen-and-amend provision), see sec. 10.444.

	7.4986  Effect of fact that plea bargain was illusory (i.e., bargain failed to confer supposed benefit) on validity of plea
	 For cases dealing with this subject, see sec. 10.4382.

	7.4987  It is common knowledge that there is wide practice in courts of giving lighter sentences to those who plead guilty than are generally given for same crime after trial
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶18.

	7.4988  "Read in" procedure
	 For cases dealing with this subject, see sec. 9.193.


	7.499  Other matters (cont'd)
	7.4991  Decision to plead guilty is personal right of defendant
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.

	7.4992  Proving denial of right to counsel in collateral attack on plea
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221.

	7.4993  Trial court's sua sponte vacation of accepted guilty or no-contest plea
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.

	7.4994  Effect of granting motion to withdraw guilty plea when plea entered pursuant to plea bargain granting benefits to defendant
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶23-24.
	 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 (Ct. App. 1992): 1992 Term, p. 7-9, sec. 7.491.
	 For cases dealing with the effect of an appellate court's reaching a conclusion that has the effect of negating a plea bargain (e.g., when it sets aside conviction on one offense to which defendant pled guilty pursuant to plea bargain), see sec. 7.195.

	7.4995  Duty of defense counsel to provide effective assistance of counsel in connection with plea bargaining and guilty pleas
	 For cases dealing with this subject, see secs. 7.121, 7.2412, and 25.32.

	7.4996  Effect on guilty plea and sentence of plea agreement that violates public policy
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.

	7.4997  Competency standard for pleading guilty is same as competency standard for standing trial
	 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 Term, p. 7-7, sec. 7.231.

	7.4998  Remedy when appellate court reaches conclusion that has effect of negating plea bargain (e.g., when it sets aside conviction on one of a number of offenses to which defendant pled guilty pursuant to plea bargain)
	 For cases dealing with this subject, see sec. 7.195.

	7.4999  No need to inform defendant, upon accepting negotiated plea of guilty but before sentencing, whether court intends to reject sentence recommendation, and if so, to permit defendant to withdraw plea
	 For cases dealing with this subject, see sec. 7.21984.





	Chapter 8  The Trial
	8.1  Jury Selection
	8.11  Constitutional Rights Relating To Jury Selection
	8.111  Right to jury trial in general
	 For cases dealing with this subject, see sec. 26.1.

	8.112  Requirement of jury pool representative of fair cross section of community
	 For cases dealing with this subject, see sec. 26.21.

	8.113  Requirement of jury from vicinage of crime
	 For cases dealing with this subject, see sec. 12.22.

	8.114  Requirement of juror impartiality
	 For cases dealing with this subject, see sec. 26.23.

	8.115  Requirement of juror competency
	 For cases dealing with this subject, see sec. 26.24.

	8.116  Number of jurors constitutionally required
	 For cases dealing with this subject, see sec. 26.25.

	8.117  No constitutional right to jury composed of members of defendant's class, race or sex
	 For cases dealing with this subject, see sec. 26.42.

	8.118  Other constitutional matters relating to jury selection
	8.1181  Exclusion of jurors with particular scruples
	8.11811  In general
	 For cases dealing with this subject, see sec. 26.451.

	8.11812  Opposition to death penalty
	 For cases dealing with this subject, see sec. 26.452.


	8.1182  Use of peremptory strikes to remove jurors of particular race
	 For cases dealing with this subject, see secs. 8.154 and 8.16.

	8.1183  Defendant's right to exclude juror in capital case who would impose death penalty regardless of facts upon conviction
	 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 Term, p. 9-11, sec. 9.423.

	8.1184  Defendant's right to jury untainted by effects of prejudicial pretrial publicity
	 For cases dealing with this subject, see sec. 30.2.

	8.1185  Requirement of understanding of English language
	 For cases dealing with this subject, see sec. 26.271.

	8.1186  Other matters
	 For cases dealing with this subject, see sec. 26.4.



	8.12  Juror Qualifications, Excusing Jurors, And Preparation Of Jury List
	8.121  Juror qualifications (Wis. Stat. § 756.02)
	8.1211  In general
	8.1212  Ability to understand English language
	8.12121  In general
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶1-48.
	 For cases dealing with the constitutional requirement that a juror understand the English language, see sec. 26.271.

	8.12122  Effect of violation of this requirement
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶39-47.



	8.122  Excusing potential jurors (Wis. Stat. § 756.03)
	8.1221  In general
	 State v. Coble, 100 Wis. 2d 179, 301 N.W.2d 221 (1981): 1980 Term, p. 48, sec. 4.12.
	 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 (Ct. App. 1980): 1979 Term, p. 46, sec. 4.13.

	8.1222  Court's questioning of jurors under Wis. Stat. § 756.03 to determine whether potential jurors should be excused on account of hardship or infirmity is not part of voir dire
	 For cases dealing with this subject, see sec. 8.13291.

	8.1223  Defendant has no right to be present at court's questioning of jurors under Wis. Stat. § 756.03 to determine whether potential jurors should be excused on account of hardship or infirmity
	 For cases dealing with this subject, see sec. 8.81124.

	8.1224  Delegation of authority to excuse jurors to clerk of court
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶18.

	8.1225  When excusing jurors under Wis. Stat. § 756.03, judge is acting in administrative, not judicial, capacity
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶18.


	8.123  Preparation of jury list (Wis. Stat. § 756.04)
	8.1231  Requirement of compliance with statutory procedures in general
	8.12311  In general
	 State v. Coble, 100 Wis. 2d 179, 301 N.W.2d 221 (1981): 1980 Term, p. 48, sec. 4.12.
	 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 (Ct. App. 1980): 1979 Term, p. 46, sec. 4.13.

	8.12312  Effect of failure to comply with statutory procedures
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶39-47.


	8.1232  Requirement that clerk strike from jury list person who indicates on juror qualification form that he or she does not understand English language
	8.12321  In general
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶1-48.
	 For cases dealing with the constitutional requirement that a juror understand the English language, see sec. 26.271.

	8.12322  Effect of failure to comply with this requirement
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶39-47.



	8.124  Other matters
	8.1241  Equal protection clause forbids racial discrimination in selection of venire
	 For cases dealing with this subject, see sec. 23.223.



	8.13  Selection Of Jury
	8.131  Voir dire examination of jurors
	8.1311  Purpose of voir dire in general
	 State v. Delgado, 223 Wis. 2d 270, 588 N.W.2d 1 (1999): 1998 Term, p. 8-1, sec. 8.1312.

	8.1312  Trial court's discretion to supervise voir dire in general, i.e., to determine how voir dire is conducted, including form and number of questions asked of prospective jurors
	 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 Term, p. 8-1, sec. 8.1311.
	 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 Term, p. 8-1, sec. 8.1312.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 8-16, sec. 8.821.
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 8-1, sec. 8.1311.
	 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 (1988): 1987 Term, p. 8-1, sec. 8.1313.
	 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 (1982): 1981 Term, p. 59, sec. 4.131.
	 Hammill v. State, 89 Wis. 2d 404, 278 N.W.2d 821 (1979): 1978 Term, p. 39, sec. 4.12.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 75, sec. 4.131.

	8.1313  Need for private, individual (i.e., sequestered) examination
	 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 (1988): 1987 Term, p. 8-1, sec. 8.1313.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 85, sec. 4.1311.

	8.1314  Requirement that voir dire be open to public and press
	 For cases dealing with this subject, see secs. 30.722 and 46.13.

	8.1315  Incomplete or incorrect responses by juror on voir dire
	 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999): 1998 Term, p. 8-5, sec. 8.14222.
	 State v. Broomfield, 223 Wis. 2d 465, 589 N.W.2d 225 (1999): 1998 Term, p. 8-45, sec. 8.6912.
	 State v. Delgado, 223 Wis. 2d 270, 588 N.W.2d 1 (1999): 1998 Term, p. 8-1, sec. 8.1312.
	 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 (1994): 1993 Term, p. 20-1, sec. 20.3412.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 82, sec. 4.1321.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313.
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 8-1, sec. 8.1311.
	 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 (Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912.
	 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 (Ct. App. 1989): 1989 Term, p. 8-1, sec. 8.1312.
	 For cases dealing with interference with a defendant's exercise of peremptory strikes through a juror's withholding of information on voir dire, see sec. 8.1594.

	8.1316  Examination regarding racial prejudice
	8.13161  When necessary in general
	 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 Term, p. 8-2, sec. 8.1315.
	 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 Term, p. 8-1, sec. 8.1312.
	 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, p. 8-2, sec. 8.1313.
	 Rosalez-Lopez v. United States, 101 S. Ct. 1629 (1981): 1980 Term, p. 49, sec. 4.131.

	8.13162  No requirement that jurors be questioned about racial prejudice simply because crime is interracial one
	 Turner v. Murray, 106 S. Ct. 1683 (1986): 1985 Term, p. 97, sec. 6.4933.
	 Rosalez-Lopez v. United States, 101 S. Ct. 1629 (1981): 1980 Term, p. 49, sec. 4.131.


	8.1317  Questioning about death penalty
	8.13171  About opposition to death penalty
	 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 Term, p. 63, sec. 4.1322.

	8.13172  About inclination to automatically impose death penalty regardless of facts, upon convicting defendant of crime charged
	 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 Term, p. 9-11, sec. 9.423.


	8.1318  Defendant's rights in relation to voir dire
	8.13181  Defendant's right to be present at voir dire
	 For cases dealing with this subject, see sec. 8.81121.

	8.13182  Defendant's right to assistance of counsel at voir dire
	 For cases dealing with this subject, see sec. 25.1512.


	8.1319  Propriety of court conducting individual examination of particular jurors regarding sensitive matters outside of presence of defendant and/or defendant's counsel
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11.


	8.132  Voir dire examination of jurors (cont'd)
	8.1321  Sufficiency, to establish juror's impartiality and fitness to serve, of particular declaration of juror
	 For cases dealing with this subject, see sec. 8.145.

	8.1322  No right to in-depth questioning about prospective juror's views on abortion at trial of abortion protesters for criminal trespass to medical facility
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 8-1, sec. 8.1311.

	8.1323  When counsel's failure to adequately voir dire jurors constitutes ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.334.

	8.1324  Defendant's right to voir dire that is adequate to identify unqualified jurors
	 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 Term, p. 8-1, sec. 8.1312.

	8.1325  Trial court's reference during voir dire to suppressed evidence
	 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 277 (1991): 1991 Term, p. 1-20, sec. 1.8311.

	8.1326  No constitutional requirement that jurors be asked about content of prejudicial pretrial publicity to which they have been exposed
	 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 Term, p. 8-1, sec. 8.1312.

	8.1327  Withholding, or barring revelation of, information that would identify jurors
	 For cases dealing with this subject, see sec. 8.135.

	8.1328  Does trial court have obligation to sua sponte follow up on responses that raise question as to juror's impartiality?
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.

	8.1329  Other matters
	8.13291  Court's questioning of juror's under Wis. Stat. § 756.03 to determine whether potential jurors should be excused on account of hardship or infirmity is not part of voir dire
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶17-18.



	8.133  Disqualification of jurors for cause
	 For cases dealing with this subject, see sec. 8.14.

	8.134  Exercise of peremptory strikes
	 For cases dealing with this subject, see sec. 8.15.

	8.135  Impanelment of anonymous jury
	8.1351  Permissibility of in general
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶1-25.
	 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 623 N.W.2d 187, 2000 Term WCA-156, at ¶27.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.

	8.1352  When anonymous jury may properly be impaneled
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶15, 19, 21-22, 27.
	 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 623 N.W.2d 187, 2000 Term WCA-156, at ¶29-32.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.

	8.1353  Need to take reasonable precautions to minimize prejudicial effect
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶15, 19, 23-25, 27.

	8.1354  Appellate review of decision to use anonymous jury
	8.13541  Standard of review
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶10, 20.

	8.13542  When improper use of anonymous jury constitutes harmless error
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶26-27.



	8.136  Impanelment of "numbers" jury (i.e., jury whose members are identified in court by number, but whose names are disclosed to parties)
	8.1361  Permissibility of in general
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶1-25.

	8.1362  When “numbers” jury may properly be impaneled
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶15, 19, 21-22, 27.

	8.1363  Need to take reasonable precautions to minimize prejudicial effect
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶15, 19, 23-25, 27.

	8.1364  Appellate review of decision to use “numbers” jury
	8.13641  Standard of review
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶10, 20.

	8.13642  When improper use of “numbers” jury constitutes harmless error
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶26-27.




	8.14  Disqualification Of Jurors For Cause
	8.141  General principles
	8.1411  In general
	 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 Term, p. 81, sec. 4.1311.
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶18-22.
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶34-50, 109.
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.
	 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999): 1998 Term, p. 8-5, sec. 8.14222.
	 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 (1998): 1997 Term, p. 8-4, sec. 8.1321.
	 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 (1997): 1996 Term, p. 8-6, sec. 8.1461.
	 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 (1992): 1991 Term, p. 8-2, sec. 8.1322.
	 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 (1990): 1989 Term, p. 8-1, sec. 8.1322.
	 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 (1982): 1981 Term, p. 59, sec. 4.132.
	 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 641 N.W.2d 517, 2001 Term WCA-272, at ¶7-13.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶17-34.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶35.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶10-12.
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶9-19.
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶18-20.
	 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 615 N.W.2d 660, 2000 Term WCA-3, at ¶5-6.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.
	 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 (Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222.
	 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 (Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323.
	 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 (Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322.
	 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 (Ct. App. 1989): 1989 Term, p. 8-2, sec. 8.1322.
	 State v. Zurfluh, 134 Wis. 2d 436, 397 N.W.2d 154 (Ct. App. 1986): 1986 Term, p. 76, sec. 4.1323.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 80, sec. 4.114.

	8.1412  Does trial court have obligation to sua sponte remove juror whose responses have provided cause to question juror's impartiality?
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.

	8.1413  Defendant has burden of proving basis for disqualification
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶19.

	8.1414  Subjective state of mind of juror is important factor in determination of objective bias
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶25.

	8.1415  Wisconsin supreme court has generally been disinclined to create bright-line or per se rules to govern juror exclusions for cause
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶31, 36.


	8.142  Particular grounds for disqualification
	8.1421  Because of relationship by blood or marriage to party, victim, witness, or judge
	8.14211  Relationship to party
	 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 (Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322.
	 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 (Ct. App. 1985): 1985 Term, p. 63, sec. 4.1321.

	8.14212  Relationship to victim
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶17.
	 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 (Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322.
	 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 (Ct. App. 1985): 1985 Term, p. 63, sec. 4.1321.

	8.14213  Relationship to witness
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶36-39.
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.
	 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999): 1998 Term, p. 8-5, sec. 8.14222.
	 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 (1998): 1997 Term, p. 8-4, sec. 8.1321.
	 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 (1992): 1991 Term, p. 8-2, sec. 8.1322.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶23.
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶17.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.
	 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 (Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222.
	 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 (Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322.

	8.14214  Relationship to judge
	 State v. Tody, 2009 WI 31, 316 Wis. 2d 689, 764 N.W.2d 737, at ¶1-8, 49-51, 56, 67.


	8.1422  Because of personal knowledge of or acquaintance with party, victim, or witness
	8.14221  In general
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶34.
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶41-50.
	 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 (1990): 1989 Term, p. 8-1, sec. 8.1322.
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶9-19.
	 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 (Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222.
	 State v. Zurfluh, 134 Wis. 2d 436, 397 N.W.2d 154 (Ct. App. 1986): 1986 Term, p. 76, sec. 4.1323.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 80, sec. 4.114.

	8.14222  Where juror's acquaintance with witness has led to firm belief in witness's credibility
	 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999): 1998 Term, p. 8-5, sec. 8.14222.
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶14.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 (Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222.

	8.14223  Where juror is co-worker of witness
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶55.
	 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999): 1998 Term, p. 8-3, sec. 8.14222.

	8.14224  Personal acquaintance and relationship with victim
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶41-50.
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶9-19.

	8.14225  Business relationship with victim
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶43.


	8.1423  Because of prior jury service
	8.14231  Prior jury service in case involving similar facts and issues in general
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	8.14232  Prior jury service during which juror rejected the same theory of defense that is to be used in the case at hand
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶14.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.

	8.14233  Prior jury service during which juror evaluated credibility of witness who is to be presented in the case at hand
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.

	8.14234  Prior jury service involving trial of same defendant and same issues
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.


	8.1424  Because of views on death penalty
	8.14241  Opposition to death penalty
	 For cases dealing with this subject, see sec. 26.452.

	8.14242  Inclination to automatically impose death penalty regardless of facts, upon convicting defendant of crime charged
	 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 Term, p. 9-11, sec. 9.423.
	 Ross v. Oklahoma, 108 S. Ct. 2273 (1988): 1987 Term, p. 26-1, sec. 26.232.

	8.14243  Limitations on federal habeas courts' review of trial court's findings are not necessarily binding on state appellate court review of findings regarding juror's views on death penalty
	 Greene v. Georgia, 117 S. Ct. 578 (1996): 1996 Term, p. 8-1, sec. 8.1322.


	8.1425  Because of inability to afford a fair trial
	 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 Term, p. 81, sec. 4.1311.
	 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 641 N.W.2d 517, 2001 Term WCA-272, at ¶3-13.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532.
	 State v. Zurfluh, 134 Wis. 2d 436, 397 N.W.2d 154 (Ct. App. 1986): 1986 Term, p. 76, sec. 4.1323.
	 For cases dealing with the disqualification of a prospective juror because of an inability to be impartial, see sec. 26.23.

	8.1426  Because prospective juror is law enforcement officer
	8.14261  In general
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶32-35.
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.
	 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999): 1998 Term, p. 8-5, sec. 8.14222.
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.

	8.14262  Police officer working in department that investigated case being tried
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶32-35.
	 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 (1992): 1991 Term, p. 8-2, sec. 8.1322.
	 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 (1990): 1989 Term, p. 8-1, sec. 8.1322.
	 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 (Ct. App. 1991): 1991 Term, p. 8-4, sec. 8.1322.
	 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 (Ct. App. 1989): 1989 Term, p. 8-2, sec. 8.1322.


	8.1427  Because prospective juror is government employee
	8.14271  In general
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶26.
	 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 (1990): 1989 Term, p. 8-1, sec. 8.1322.
	 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 (Ct. App. 1989): 1989 Term, p. 8-2, sec. 8.1322.

	8.14272  Employee of prosecutor's office
	 For cases dealing with this subject, see sec. 8.14288.


	8.1428  Because of personal knowledge of, acquaintance with, or other relationship to, law enforcement officer or other law enforcement authority, including prosecutor's office
	8.14281  In general
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶22.

	8.14282  Because prospective juror is acquainted with law enforcement officers
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.

	8.14283  Because prospective juror is acquainted with law enforcement officer who will be testifying in the case at hand
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.

	8.14284  Because prospective juror is part-time employee under supervision of district attorney and sheriff
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶36.
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.

	8.14285  Because prospective juror is married to, or otherwise related to, law enforcement officer
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.

	8.14286  Because prospective juror knew sheriff of county in which case was being tried
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575.

	8.14287  Because prospective juror knew witness who worked in police department
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575.

	8.14288  Because prospective juror is employee of prosecutor's office
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶1-22.
	 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 129, 758 N.W.2d 153, at ¶16.

	8.14289  Because prospective juror has applied for employment with prosecutor's office
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶27.


	8.1429  Because of personal knowledge of, acquaintance with, or other relationship to, law enforcement officer or other law enforcement authority, including prosecutor's office (cont'd)
	8.14291  Because prospective juror is law enforcement officer
	 For cases dealing with this subject, see sec. 8.1426.



	8.143  Particular grounds for disqualification (cont'd)
	8.1431  Because prospective juror was victim of crime
	8.14311  In general
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.

	8.14312  Crime that is same as, or similar to, crime being charged
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶18-30.
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶15.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.


	8.1432  Because prospective juror has been convicted of crime
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.

	8.1433  Because prospective juror has formed opinion regarding very issue he or she is being called upon to decide at trial (e.g., validity of defendant's theory of defense)
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶14.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.

	8.1434  Because juror has hostile or negative attitude towards criminal justice system
	8.14341  In general
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.

	8.14342  Effect of juror's previous conviction of crime
	 For cases dealing with this subject, see sec. 8.1432.


	8.1435  Because juror has formed opinion as to defendant's guilt
	8.14351  In general
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶36.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 For cases dealing generally with a defendant's constitutional right to trial by an impartial jury, see sec. 26.23.

	8.14352  Juror not biased if opinion regarding defendant's participation in crime is consistent with defendant's theory of defense
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.


	8.1436  Because prospective juror has had recent and continuous contact with criminal justice system
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶23.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	8.1437  Because prospective juror has spouse, relative, or friend who was victim of crime
	8.14371  Crime that is same as, or similar to, crime being charged
	 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 641 N.W.2d 517, 2001 Term WCA-272, at ¶3-13.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶31-34.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.


	8.1438  Because of past or pending experiences with criminal justice system
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.

	8.1439  Because defendant's failure to testify would be held against him
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶99.
	 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 (1998): 1997 Term, p. 8-4, sec. 8.1321.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 (Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532.


	8.144  Particular grounds for disqualification (cont'd)
	8.1441  Because prospective juror observed defendant's attorney arguing with defendant outside of courtroom prior to trial
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323.

	8.1442  Because prospective juror has heard other prospective juror state during voir dire that she saw the defendant and his or her attorney arguing outside the courtroom prior to trial
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323.

	8.1443  Because juror would "probably" find police officers' testimony more credible than that of other witnesses
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶21-23.

	8.1444  Because juror states that his physical condition would prevent him from serving as a juror
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶14-15.

	8.1445  Because juror states that he would not be impartial because of concern about financial hardship that jury service was causing
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶16-17.

	8.1446  Because juror does not understand English language
	 For cases dealing with this subject, see sec. 26.271.


	8.145  Sufficiency, to establish juror's impartiality and fitness to serve, of particular declaration of juror
	8.1451  Juror's assertion that he or she "probably" would be able to put aside disqualifying view or view and decide case solely on evidence presented
	 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 (1998): 1997 Term, p. 8-4, sec. 8.1321.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 (Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461.

	8.1452  Juror's assertion that he or she "would try to do my best" in deciding case impartially
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.

	8.1453  Juror's assertion that he or she "would try" to put aside disqualifying opinion or view and decide case solely on evidence presented
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	8.1454  Juror's assertion that he or she thinks he would be able to put aside otherwise disqualifying view and decide case solely on evidence presented and instructions given
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.

	8.1455  Juror's assertion that he or she "would certainly try" and "probably" could set aside his opinion that a criminally accused defendant who was innocent would take stand and testify in his defense
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶99.

	8.1456  Prospective juror need not unambiguously state his or her ability to set aside bias
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.

	8.1457  Juror need not give "unequivocal assurances" of his or her impartiality
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶32.


	8.146  Waiver of claim that juror should have been disqualified for cause
	8.1461  By failure to move to strike juror during voir dire
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-23, sec. 7.474.
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 For cases dealing generally with the waiver of objection to a juror, see sec. 8.17.

	8.1462  By failure to raise ground for striking juror
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.

	8.1463  Party does not waive claim that juror should have been disqualified for cause by failing to cite specific decision that supports that claim
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.

	8.1464  Defendant does not waive claim that juror was disqualified to serve by failure to use peremptory strike to remove juror
	 For cases dealing with this subject, see sec. 8.173.

	8.1465  Even when lack of objection to disqualifying juror for cause does not waive right to complain about disqualification of juror, lack of objection may be considered in determining whether grounds for disqualification existed
	 For cases dealing with this subject, see sec. 8.1474.


	8.147  Appellate review of trial court's disposition of motion to disqualify prospective juror for cause
	8.1471  Standards of appellate review in general
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶22.
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶35, 36, 39.
	 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 (1998): 1997 Term, p. 8-4, sec. 8.1321.
	 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 641 N.W.2d 517, 2001 Term WCA-272, at ¶8-13.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶20, 22.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶35.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶11.
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶7.
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶19-20.
	 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 615 N.W.2d 660, 2000 Term WCA-3, at ¶6, 12.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	8.1472  Because trial court makes judgment based in part on demeanor of juror, appellate court owes deference to trial court's decision
	 Uttecht v. Brown, 126 S. Ct. 2218 (2007).

	8.1473  Deferential standard of review is applicable not only to trial court's determination that juror can set aside expressed prejudice or other potentially disqualifying view, but also to whether juror expressed prejudice or other potentially disqualifying view in the first instance
	 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 615 N.W.2d 660, 2000 Term WCA-3, at ¶12.

	8.1474  Even when lack of objection to disqualifying juror for cause does not waive right to complain about disqualification of juror, lack of objection may be considered in determining whether grounds for disqualification existed
	 Uttecht v. Brown, 126 S. Ct. 2218 (2007).


	8.148  Other matters
	8.1481  Failure of defense counsel to move to strike prospective juror for cause not prejudicial if juror removed from jury by use of peremptory challenge
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532.

	8.1482  Is failure of trial court to strike juror for cause prejudicial even if objectionable juror removed from jury by use of peremptory challenge?
	 For cases dealing with this subject, see sec. 8.158.

	8.1483  Defendant does not waive claim that juror was disqualified to serve by failure to use peremptory strike to remove juror
	 United States v. Martinez-Salazar, 120 S. Ct. 774 (2000): 1999 Term, p. 8-28, sec. 8.15711.
	 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 (1992): 1991 Term, p. 8-2, sec. 8.1322.

	8.1484  When counsel's failure to move to strike juror for cause constitutes ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.335.

	8.1485  Criminal convictions do not automatically disqualify prospective jurors
	 For cases dealing with this subject, see sec. 8.1432.

	8.1486  When juror's "manifest bias" discovered during trial and defendant moves for mistrial because there was no alternate juror, defendant does not waive complaint about juror or about court's denial of mistrial by agreeing to trial by jury of eleven
	 For cases dealing with this subject, see sec. 8.172.

	8.1487  Decision whether to move to strike juror for cause is committed to counsel; there is no requirement that the defendant be personally involved in decision
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.


	8.149  Other matters (cont'd)
	8.1491  Failure of trial court to strike juror for cause does not deny defendant right to impartial jury if juror removed from jury by use of peremptory challenge
	 For cases dealing with this subject, see sec. 26.235.

	8.1492  Does trial court's erroneous refusal to strike juror for cause, which requires defendant to use peremptory strike to exclude juror, deny defendant's rights with respect to peremptory challenges?
	 For cases dealing with this subject, see sec. 8.158.

	8.1493  Effect of trial court's erroneous grant of state's motion to strike prospective juror for cause
	8.14931  Trial court's erroneous grant of state's motion to strike a prospective juror for cause does not effectively grant state an additional peremptory challenge and, therefore, does not deprive defendant of statutorily created right mandating equal number of peremptory challenges to both sides; error is harmless (current law, mandated by supreme court)
	 For cases dealing with this subject, see sec. 8.1821.

	8.14932  Trial court's erroneous grant of state's motion to strike a prospective juror for cause deprives defendant of statutorily created right mandating equal number of peremptory challenges to both sides by effectively granting the state an additional peremptory challenge (court of appeals' holding, rejected by supreme court)
	 For cases dealing with this subject, see sec. 8.1822.


	8.1494  Effect of defendant's theory of defense (e.g., he participated in crime but was coerced into doing so) on determination whether prospective juror's opinion regarding defendant's guilt requires trial court to strike jurors for cause
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶22.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	8.1495  Burden of establishing juror's bias is on party moving to remove juror for cause
	 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 615 N.W.2d 660, 2000 Term WCA-3, at ¶5, 14.

	8.1496  When, in response to series of questions, Juror A reveals disqualifying prejudice, and Juror B answers "probably" to a question whether he would answer an unspecified question the same way as Juror A did, Juror B's answer does not establish disqualifying prejudice
	 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 615 N.W.2d 660, 2000 Term WCA-3, at ¶7-14.

	8.1497  Circuit courts are urged to err on side of striking prospective jurors who appear to be biased
	 State v. Tody, 2009 WI 31, 316 Wis. 2d 689, 764 N.W.2d 737, at ¶32-33, 63.
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶49, 109.



	8.15  Exercising Peremptory Strikes
	8.151  Nature, purpose, and validity of peremptory strikes
	8.1511  In general
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 (1994): 1993 Term, p. 8-2, sec. 8.141.
	 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 Term, p. 8-6, sec. 8.141.
	 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 Term, p. 8-3, sec. 8.141.
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶23.
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶20.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532.

	8.1512  Peremptory challenges are not of constitutional dimension or constitutionally required
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 United States v. Martinez-Salazar, 120 S. Ct. 774 (2000): 1999 Term, p. 8-28, sec. 8.15711.


	8.152  Parties generally not required to justify strikes
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 8-3, sec. 8.1421.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 46, sec. 4.14.

	8.153  Prosecutor required to justify exercise of strikes against members of particular race or other cognizable group
	 For cases dealing with this subject, see sec. 8.16.

	8.154  Defendant required to justify exercise of strikes against members of particular group with respect to which prosecutor is required to justify exercise of strikes
	8.1541  Requirement in general
	 United States v. Martinez-Salazar, 120 S. Ct. 774 (2000): 1999 Term, p. 8-28, sec. 8.15711.
	 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 Term, p. 8-8, sec. 8.1431.
	 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 8.1437.


	8.155  Defendant's right to peremptory strikes
	8.1551  In general
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 (1994): 1993 Term, p. 8-2, sec. 8.141.
	 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 Term, p. 8-6, sec. 8.141.
	 Ross v. Oklahoma, 108 S. Ct. 2273 (1988): 1987 Term, p. 26-1, sec. 26.232.
	 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 (1997): 1996 Term, p. 8-6, sec. 8.1461.
	 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 (Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.

	8.1552  When withholding, or barring revelation of, information that would identify jurors denies defendant's right to peremptory strikes
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.

	8.1553  Is defendant's right to full complement of peremptory strikes denied when defendant required to utilize peremptory strike to remove juror that should have been stuck by trial court for cause
	 For cases dealing with this subject, see sec. 8.158.

	8.1554  Peremptory strikes not required by constitution
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 Term, p. 8-6, sec. 8.141.
	 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 Term, p. 8-5, sec. 8.142.
	 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 (1997): 1996 Term, p. 8-6, sec. 8.1461.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.

	8.1555  Is denial of right subject to harmless-error analysis
	8.15551  Wisconsin decision suggesting that it is not subject to harmless-error analysis
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.

	8.15552  United States Supreme Court decision holding that it is not structural error, requiring automatic reversal, and thus it is subject to harmless-error analysis
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).


	8.1556  Provided that all jurors seated in criminal case are qualified and unbiased, due process does not require automatic reversal of conviction because of trial court's good-faith error in denying defendant's peremptory challenge to juror
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).


	8.156  Prosecutor not required to justify strikes that remove all members of particular group (other than racial, sexual, or other group requiring heightened scrutiny) from jury
	 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 (1994): 1993 Term, p. 8-2, sec. 8.1441.
	 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 Term, p. 8-5, sec. 8.144.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143.

	8.157  Number of strikes permitted; effect of failure to afford defendant full complement of strikes to which he is entitled
	8.1571  Number of strikes permitted
	8.15711  In general
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 46, sec. 4.14.


	8.1572  Importance of maintaining equal number of peremptory strikes in two-party cases
	 For cases dealing with this subject, see sec. 8.1595.

	8.1573  Effect of failure to afford defendant strikes to which he is entitled
	8.15731  In general
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.

	8.15732  When defendant fails to object to, or otherwise raise issue regarding, court's failure to grant correct number of strikes
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶26.
	 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 614 N.W.2d 552: 1999 Term, p. 8-28, sec. 8.1562.



	8.158  Does trial court's erroneous refusal to strike juror for cause, which requires defendant to use peremptory strike to exclude juror, deny defendant's rights with respect to peremptory challenges?
	8.1581  No (United States Supreme Court's answer)
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 United States v. Martinez-Salazar, 120 S. Ct. 774 (2000): 1999 Term, p. 8-28, sec. 8.15711.
	 Ross v. Oklahoma, 108 S. Ct. 2273 (1988): 1987 Term, p. 26-1, sec. 26.232.

	8.1582  Yes (Wisconsin Supreme Court's former answer)
	 For cases dealing with this subject, see sec. 8.1591.

	8.1583  No (Wisconsin Supreme Court's present answer)
	 For cases dealing with this subject, see sec. 8.1592.


	8.159  Other matters
	8.1591  Wisconsin Supreme Court's Ramos holding that trial court's erroneous refusal to strike juror for cause, which requires defendant to use peremptory strike to exclude juror, denies defendant's rights with respect to peremptory challenges
	8.15911  In general
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶32, 54-63.
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.
	 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 (1998): 1997 Term, p. 8-4, sec. 8.1321.
	 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 (1997): 1996 Term, p. 8-6, sec. 8.1461.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶11.
	 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 615 N.W.2d 660, 2000 Term WCA-3, at ¶5.
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.
	 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 (Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532.

	8.15912  Denial of rights with respect to peremptory challenges occurs even if both parties received extra peremptory strike to which they were not entitled
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.


	8.1592  Wisconsin Supreme Court's Lindell holding (overruling Ramos) that trial court's erroneous refusal to strike juror for cause, which requires defendant to use peremptory strike to exclude juror, does not deny defendant's rights with respect to peremptory challenges and does not constitute reversible error
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶51-120.
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶16-17.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶26.

	8.1593  Party does not waive challenge to juror by failing to exercise peremptory strike to remove juror
	 For cases dealing with this subject, see sec. 8.1483.

	8.1594  Interference with peremptory strikes through juror's withholding of information on voir dire
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 82, sec. 4.1321.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 80, sec. 4.114.
	 For cases dealing generally with the effect of incomplete or incorrect responses by jurors on voir dire, see sec. 8.1315.

	8.1595  Importance of maintaining equal number of peremptory strikes in two-party cases
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.

	8.1596  Party may not correct mistaken exercise of peremptory challenge (i.e., may not change peremptory challenge from one prospective juror to another prospective juror) after parties have accepted jury
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575.

	8.1597  No peremptory strikes may be exercised after both parties have accepted jury
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575.

	8.1598  Assuming trial court had discretion to permit defendant to correct mistaken exercise of peremptory strike after parties have approved jury, erroneous exercise of discretion in denying defendant right to correct erroneous exercise of peremptory strike would be subject to harmless error analysis
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575.

	8.1599  If defendant given more peremptory challenges than he is entitled to, he cannot complain that he was forced to expend peremptory challenge on juror who should have been stricken for cause
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22.



	8.16  Requirement that prosecutor and defendant justify exercise of peremptory strikes against members of particular race or other cognizable group
	8.161  Requirement in general
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).
	 Rice v. Collins, 126 S. Ct. 969 (2006).
	 Miller-El v. Dretke, 125 S. Ct. 2317 (2005).
	 Purkett v. Elem, 115 S. Ct. 1769 (1995): 1994 Term, p. 8-1, sec. 8.1432.
	 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 (1994): 1993 Term, p. 8-2, sec. 8.1431.
	 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 Term, p. 8-7, sec. 8.1423.
	 Hernandez v. New York, 111 S. Ct. 1859 (1991): 1990 Term, p. 8-4, sec. 8.1416.
	 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, p. 8-2, sec. 8.1412.
	 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, p. 10-16, sec. 10.6312.
	 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 Term, p. 8-5, sec. 8.144.
	 Tompkins v. Texas, 109 S. Ct. 2180 (1989): 1988 Term, p. 8-1, sec. 8.1411.
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.
	 Batson v. Kentucky, 106 S. Ct. 1712 (1986): 1985 Term, p. 63, sec. 4.1411.
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶1-93.
	 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 (1990): 1990 Term, p. 8-3, sec. 8.1413.
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 8-3, sec. 8.1421.
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶15.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶14-21.
	 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶6-14.
	 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 (Ct. App. 1998): 1997 Term, p. 8-9, sec. 8.1431.
	 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 (Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436.
	 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433.
	 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 8.1437.
	 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121.
	 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 (Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431.
	 State v. Davidson, 166 Wis. 2d 35, 479 N.W.2d 181 (Ct. App. 1991): 1991 Term, p. 8-6, sec. 8.1421.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143.
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 8-3, sec. 8.1421.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 45, sec. 4.12.

	8.162  Source of requirement
	8.1621  Required by fourteenth amendment's equal protection clause
	 Miller-El v. Dretke, 125 S. Ct. 2317 (2005).
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶25.
	 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 (Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436.

	8.1622  Not required by sixth amendment's fair cross-section requirement
	 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 Term, p. 8-5, sec. 8.144.
	 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143.

	8.1623  Not required by sixth amendment's requirement of impartial jury
	 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121.


	8.163  Requirement applies even when strikes exercised against members of racial or other cognizable group of which defendant is not a member
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4.12222.
	 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 Term, p. 8-7, sec. 8.1423.
	 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, p. 8-2, sec. 8.1412.
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶28.
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶15.
	 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 (Ct. App. 1998): 1997 Term, p. 8-12, sec. 8.1437.
	 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 8.1437.
	 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121.
	 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 (Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431.

	8.164  Applicability of this requirement to particular groups other than race 
	8.1641  Analysis to be used to determine whether particular group other than race constitutes cognizable class to which this requirement applies
	 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 8.1437.

	8.1642  Particular groups other than race that are cognizable classes to which this requirement applies
	8.16421  Sex
	 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 (1994): 1993 Term, p. 8-2, sec. 8.1441.
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶15.
	 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 (Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436.
	 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433.

	8.16422  Mexican-Americans
	 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 8.1437.

	8.16423  Age
	 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 (Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436.



	8.165  Three-step analysis to be used to determine whether strikes improperly exercised
	8.1651  In general
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).
	 Rice v. Collins, 126 S. Ct. 969 (2006).
	 Johnson v. California, 125 S. Ct. 2410 (2005).
	 Miller-El v. Dretke, 125 S. Ct. 2317 (2005).
	 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 Term USSC-7.
	 Purkett v. Elem, 115 S. Ct. 1769 (1995): 1994 Term, p. 8-1, sec. 8.1432.
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶27-34.
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶18.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶15-16.
	 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶7-8.
	 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 (Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436.
	 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433.
	 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 8.1437.
	 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 (Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431.

	8.1652  First step:  Need for defendant to make prima facie showing that strikes exercised with discriminatory intent
	8.16521  In general
	 Johnson v. California, 125 S. Ct. 2410 (2005).
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶28.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶15-21.
	 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶7.
	 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 (Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431.

	8.16522  No need to consider whether defendant fulfilled obligation under first step if prosecutor has offered neutral explanation and court has ruled on question of purposeful discrimination
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶23.

	8.16523  At this step in analysis, defendant need not show that it is more likely than not that state's peremptory challenges, if unexplained, were based on impermissible group bias;  it is sufficient if evidence allows judge to draw inference that discrimination has occurred
	 Johnson v. California, 125 S. Ct. 2410 (2005).


	8.1653  Second step:  State’s obligation to come forward with non-discriminatory reason for using peremptory challenge
	 For cases dealing with particular factors that have been recognized as non-discriminatory (i.e., neutral) reasons for striking juror, see sec. 8.166.
	 For cases dealing with the need for voir dire examination of the stuck juror regarding matters that caused prosecutor to strike him or her, see sec. 8.1695.
	8.16531  In general
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶29-31, 33, 79-90.

	8.16532  Prosecutor must make more than credible, good faith statement that strikes were based on legitimate factors; he or she must demonstrate how there is a nexus between legitimate factors and juror who was struck
	 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶8.
	 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433.


	8.1654  Third step:  Court’s duty to determine whether purposeful discrimination established
	8.16541  In general
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).
	 Miller-El v. Dretke, 125 S. Ct. 2317 (2005).
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶32, 38, 73-91.

	8.16542  Fact that state's proffered reason for striking black panelist applies just as well to otherwise-similar nonblack who is permitted to serve is evidence tending to prove purposeful discrimination
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).
	 Miller-El v. Dretke, 125 S. Ct. 2317 (2005).


	8.1655  "Dual motivation test" rejected
	 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 (Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436.


	8.166  Factors that have been recognized or rejected as non-discriminatory (i.e. neutral) reasons for striking juror
	8.1661  Geographical proximity (i.e., proximity of juror's residence) to witness or evidence in case
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶85.
	 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶13.

	8.1662  Familial relationship to individuals involved in criminal justice system
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶81-82.
	 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶13.

	8.1663  Same last name as someone previously convicted by prosecutor
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶83-84.

	8.1664  Juror’s residence was site of several law enforcement contacts
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶86.

	8.1665  Juror’s failure to disclose during voir dire police contacts at his or her residence
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶87.

	8.1666  Juror’s unemployment
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶90.

	8.1667  Juror resides or works in area frequented by gangs
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶85.

	8.1668  Juror's statement that prosecutors were unfair
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶23.

	8.1669  Other factors
	8.16691  Juror's wife was attorney
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶23.

	8.16692  Juror had been foreman of criminal jury that reached a verdict
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶23.

	8.16693  Juror had criminal jury experience and case being tried was chap. 980 proceeding
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶23.

	8.16694  Juror's youth
	 Rice v. Collins, 126 S. Ct. 969 (2006).

	8.16695  Juror's lack of ties to community
	 Rice v. Collins, 126 S. Ct. 969 (2006).

	8.16696  Juror's nervousness
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).

	8.16697  Juror's obligations (e.g., work, school, etc.) that prosecutor asserts have led prosecutor to believe juror will want to end trial quickly and therefore favor conviction of lesser offense
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).



	8.167  Waiver of objection to prosecutor's exercise of strikes against member of particular race or other cognizable group
	8.1671  In general
	 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 Term, p. 8-7, sec. 8.1423.
	 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, p. 10-16, sec. 10.6312.
	 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 (1990): 1990 Term, p. 8-3, sec. 8.1413.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 (Ct. App. 1998): 1997 Term, p. 8-12, sec. 8.14382.
	 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 8.1437.

	8.1672  To be timely, objection must be made after composition of jury is made known, but before jury is sworn
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 (Ct. App. 1998): 1997 Term, p. 8-12, sec. 8.14382.


	8.168  Appellate review of trial court's findings and ruling
	8.1681  In general
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).
	 Rice v. Collins, 126 S. Ct. 969 (2006).
	 Hernandez v. New York, 111 S. Ct. 1859 (1991): 1990 Term, p. 8-4, sec. 8.1416.
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶37, 39-58.
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶19-22.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶15.
	 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶5.
	 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 (Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436.
	 State v. Jagodinsky, 209 Wis. 2d 577, 563 N.W.2d 188 (Ct. App. 1997): 1996 Term, p. 8-4, sec. 8.1433.
	 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 8.1437.
	 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 (Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431.

	8.1682  "Clearly erroneous" standard of appellate review may apply even when Batson inquiry is conducted after voir dire in response to postconviction motion based on alleged ineffective assistance of counsel for failing to raise Batson objection
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶19-22.

	8.1683  "Clearly erroneous" standard of appellate review applies even when there has been no questioning on voir dire of struck juror regarding matters that caused prosecutor to strike juror
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶39-58.

	8.1684  Need for transcript of voir dire
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶11.
	 State v. Jones, 218 Wis. 2d 599, 581 N.W.2d 561 (Ct. App. 1998): 1997 Term, p. 8-13, sec. 8.14392.

	8.1685  Propriety of considering findings made by judge in response to post-conviction motion
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶64.

	8.1686  Finding of absence of discriminatory intent in exercising peremptory strikes is finding of fact subject to deferential review
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).
	 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 Term USSC-7.
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶22.

	8.1687  When federal court, in federal habeas proceeding,  is dealing with issue of discriminatory use of peremptory strikes in state prosecution
	 Rice v. Collins, 126 S. Ct. 969 (2006).


	8.169  Other matters
	8.1691  Retroactivity of requirement
	 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 Term, p. 8-7, sec. 8.1423.
	 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, p. 10-16, sec. 10.6312.
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.
	 Griffith v. Kentucky, 107 S. Ct. 708 (1987): 1986 Term, p. 260, sec. 13.41.
	 Allen v. Hardy, 106 S. Ct. 2878 (1986): 1985 Term, p. 64, sec. 4.1412.
	 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121.

	8.1692  Striking jurors based on criterion that might result in disproportionate removal of prospective jurors of particular race or other cognizable group not prohibited; proof of discriminatory intent or purpose is required
	 Hernandez v. New York, 111 S. Ct. 1859 (1991): 1990 Term, p. 8-4, sec. 8.1416.

	8.1693  Prosecutor may not use peremptory strike to remove person of cognizable class because prosecutor believes that a person of that class may be biased against the defendant
	 State v. Guerra-Reyna, 201 Wis. 2d 751, 549 N.W.2d 779 (Ct. App. 1996): 1995 Term, p. 8-2, sec. 8.1437.

	8.1694  Requirement applies even when strikes exercised against members of racial or other cognizable group of which defendant is not a member
	 For cases dealing with this subject, see sec. 8.163.

	8.1695  No need for personal, individualized questioning of struck juror regarding matters that caused prosecutor to strike him or her
	 State v. Lamon, 2003 WI 78, 262 Wis. 2d 747, 664 N.W.2d 607, at ¶56, 58, 60-63, 72, 88-89.

	8.1696  When failure to make Batson objection constitutes ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.332.

	8.1697  Prosecutor does not need to strike all jurors of particular race or other cognizable group to violate this requirement; constitution prohibits striking even single prospective juror for discriminatory purpose
	 Snyder v. Louisiana, 128 S. Ct. 1203 (2008).

	8.1698  When trial court denies defendant's peremptory challenge because it erroneously believes that defendant has exercised challenge in discriminatory manner and has not adequately justified challenge, due process does not require automatic reversal of conviction, provided that all jurors seated are qualified and unbiased
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).



	8.17  Waiver of objection to juror or to errors or other defects in jury selection process
	8.171  In general
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. Harris, 189 Wis. 2d 162, 525 N.W.2d 334 (Ct. App. 1994): 1994 Term, p. 8-2, sec. 8.172.
	 For cases dealing with the waiver of claim that juror should have been disqualified for cause by failure to move to strike that juror for cause, see sec. 8.1461.
	 For cases dealing with the waiver of claim that juror was not impartial by failure to move to strike juror during voir dire, see sec. 26.2373.

	8.172  When juror's "manifest bias" discovered during trial and defendant moves for mistrial because there was no alternate juror, defendant does not waive complaint about juror or about court's denial of mistrial by agreeing to trial by jury of eleven
	 For cases dealing with this subject, see sec. 8.172.

	8.173  Party does not waive objection to potential juror by failure to use peremptory strike to remove juror
	 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 (1992): 1991 Term, p. 8-2, sec. 8.1322.

	8.174  Waiver of claim that juror should have been disqualified for cause
	 For cases dealing with this subject, see sec. 8.146.

	8.175  Waiver of objection to prosecutor's exercise of strikes against member of particular race or other cognizable group
	 For cases dealing with this subject, see sec. 8.167.


	8.18  Other Matters Relating To Jury Selection
	8.181  Discrimination In Jury Selection
	8.1811  Racial
	8.18111  In general
	 For cases dealing with this subject, see sec. 23.223.

	8.18112  Prosecutor's use of peremptory strikes to exclude jurors of particular race
	 For cases dealing with this subject, see sec. 8.16.


	8.1812  Gender-based
	8.18121  In general
	 For cases dealing with this subject, see sec. 23.213.

	8.18122  Prosecutor's use of peremptory strikes to exclude jurors of particular sex
	 For cases dealing with this subject, see sec. 8.16421.


	8.1813  Language
	 Hernandez v. New York, 111 S. Ct. 1859 (1991): 1990 Term, p. 8-4, sec. 8.1416.


	8.182  Effect of trial court's erroneous grant of state's motion to strike a prospective juror for cause
	8.1821  Trial court's erroneous grant of state's motion to strike a prospective juror for cause does not effectively grant state an additional peremptory challenge and, therefore, does not deprive defendant of statutorily created right mandating equal number of peremptory challenges to both sides; error is harmless (present law, mandated by supreme court)
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-32, sec. 8.1721.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.

	8.1822  Trial court's erroneous grant of state's motion to strike a prospective juror for cause deprives defendant of statutorily created right mandating equal number of peremptory challenges to both sides by effectively granting the state an additional peremptory challenge (court of appeals' holding, rejected by supreme court)
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.


	8.183  Effect of failure to comply with statutory directives relating to jury selection
	 State v. Coble, 100 Wis. 2d 179, 301 N.W.2d 221 (1981): 1980 Term, p. 50, sec. 4.141.
	 State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 33, sec. 4.11.

	8.184  Permitting federal magistrate to preside over jury selection in felony trial
	8.1841  Without defendant's consent
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 Gomez v. United States, 109 S. Ct. 2237 (1989): 1988 Term, p. 8-1, sec. 8.161.

	8.1842  With defendant's consent
	8.18421  In general
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 Term, p. 8-5, sec. 8.161.

	8.18422  Defense counsel alone may consent on defendant's behalf; personal consent by defendant not required
	 For cases dealing with this subject, see sec. 25.58393.



	8.185  Swearing the jury
	8.1851  Need to swear jury
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612.

	8.1852  Effect of failure to swear jury prior to receipt of evidence
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612.


	8.186  When counsel's failure to have voir dire recorded constitutes ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.336.

	8.187  Impanelment of anonymous jury
	 For cases dealing with this subject, see sec. 8.135.

	8.188  Waiver of objection to juror
	 For cases dealing with this subject, see sec. 8.17.
	 For cases dealing with the waiver of a claim that a juror should have been disqualified for cause, see sec. 8.146.

	8.189  Other matters
	8.1891  Effect of juror's failure to respond truthfully and/or completely to questions on voir dire
	 For cases dealing with this subject, see sec. 8.1315.

	8.1892  Requirement that voir dire be open to public and press
	 For cases dealing with this subject, see secs. 30.722 and 46.13.



	8.19  Related Matters Concerning Trial By Jury
	8.191  Conduct of jury after commencement of trial
	8.1911  In general
	 For cases dealing with this subject, see sec. 8.861.

	8.1912  Exposure to publicity
	 For cases dealing with this subject, see sec. 8.862.

	8.1913  Sequestration
	 For cases dealing with this subject, see sec. 8.863.

	8.1914  Contact with court
	 For cases dealing with this subject, see sec. 8.8472.

	8.1915  Juror's failure to appear during trial
	 For cases dealing with this subject, see sec. 8.865.

	8.1916  Problems relating to bailiff who has charge of jury during trial
	 For cases dealing with this subject, see sec. 8.8952.


	8.192  Deliberations and return of verdict
	 For cases dealing with this subject, see sec. 8.6.

	8.193  Assessing jury fees
	8.1931  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶71.
	 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 (1981): 1980 Term, p. 110, sec. 9.863.
	 In Matter of Assessment of Cost of Impaneling Jury, 112 Wis. 2d 14, 331 N.W.2d 859 (Ct. App. 1983): 1982 Term, p. 65, sec. 4.1192.

	8.1932  Court's inherent power to assess fees
	 For cases dealing with this subject, see sec. 12.6783.

	8.1933  Against state
	8.19331  Court's authority to assess jury fees against state under Wis. Stat. § 814.51
	 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 Wis. 2d 447, 730 N.W.2d 421, at ¶5-14.

	8.19332  Propriety of court's exercise of discretion to assess jury fees against state
	 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 Wis. 2d 447, 730 N.W.2d 421, at ¶15-29.


	8.1934  Bad faith is not prerequisite to assessment of jury fees
	 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 Wis. 2d 447, 730 N.W.2d 421, at ¶17.


	8.194  Discharge, dismissal, or removal of juror during trial
	8.1941  In general
	 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 (1982): 1981 Term, p. 67, sec. 4.691.
	 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 129, 758 N.W.2d 153, at ¶1-23.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832.
	 For cases dealing with the discharge of a juror during jury deliberations, see sec. 8.692.

	8.1942  For failure to respond truthfully to voir dire questions
	 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832.

	8.1943  Because juror has expressed opinion before all evidence heard
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.

	8.1944  Based on juror's demeanor (i.e., nonverbal expressions) during course of trial
	 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 129, 758 N.W.2d 153, at ¶17.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶35.

	8.1945  Because witness at trial has indicated that both she and defendant went to school with juror, who, when questioned, denies having seen witness before
	 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 129, 758 N.W.2d 153, at ¶1-23.

	8.1946  Discharge, dismissal, or removal need not be done by lot, as provided for in Wis. Stat. § 805.08(2)
	 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 129, 758 N.W.2d 153, at ¶20.

	8.1947  Discharge, dismissal, or removal of juror during deliberations
	 For cases dealing with this subject, see sec. 8.692.

	8.1948  Appellate review of discharge or removal of juror during trial
	8.19481  Standard of review
	 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 129, 758 N.W.2d 153, at ¶10-11.



	8.195  Substitution of alternate juror during trial
	 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 (1982): 1981 Term, p. 68, sec. 4.692.
	 For cases dealing with the substitution of an alternate juror during jury deliberations, see sec. 8.693.

	8.196  Court may not direct verdict with respect to guilt or particular element
	 For cases dealing with this subject, see sec. 26.43.

	8.197  Requirement of submission of proof of, and finding by jury of, all essential elements of crime to jury
	 For cases dealing with this subject, see sec. 26.44.

	8.198  Other matters
	8.1981  Examination of juror regarding validity of verdict
	 For cases dealing with this subject, see sec. 20.34122.

	8.1982  Impeaching jury verdict
	 For cases dealing with this subject, see sec. 8.691.

	8.1983  Single trial of multiple defendants before multiple juries
	 For cases dealing with this subject, see sec. 8.8977.

	8.1984  Removal of juror during trial based on juror's demeanor (i.e., nonverbal expressions) during course of trial
	 For cases dealing with this subject, see sec. 8.8962.

	8.1985  Giving preliminary instructions and opening statements to entire pool of potential jurors before voir dire
	 For cases dealing with this subject, see secs. 8.213 and 8.225.

	8.1986  Problems relating to bailiff who has charge of jury during trial
	 For cases dealing with this subject, see sec. 8.8952.


	8.199  Other matters (cont'd)
	8.1991  No need for separate jury on issues of guilt and responsibility
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 39, sec. 4.13.

	8.1992  Waiver of right to jury trial
	 For cases dealing with this subject, see sec. 26.3.

	8.1993  Requirement of juror unanimity
	 For cases dealing with this subject, see sec. 8.681.

	8.1994  Jury nullification: power of jury to acquit even when evidence found sufficient to convict
	 For cases dealing with this subject, see sec. 26.47.

	8.1995  Right to jury untainted by effects of prejudicial pretrial publicity
	 For cases dealing with this subject, see sec. 30.2.

	8.1996  When juror's "manifest bias" discovered during trial and defendant moves for mistrial because there was no alternate juror, defendant does not waive complaint about juror or about court's denial of mistrial by agreeing to trial by jury of eleven
	 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 (Ct. App. 1998): 1998 Term, p. 8-5, sec. 8.14222.

	8.1997  Trial by jury that included juror who was hearing impaired
	 For cases dealing with this subject, see sec. 22.587.

	8.1998  Trial by jury that included juror who was asleep during testimony
	 For cases dealing with this subject, see sec. 22.5892.




	8.2  Opening Instructions And Statements
	8.21  Opening Instructions
	8.211  In general
	8.212  Informing jury of both pleas in bifurcated trial
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 39, sec. 4.211.

	8.213  Giving preliminary instructions to entire pool of potential jurors before voir dire
	 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 663 N.W.2d 292, at ¶2-5.


	8.22  Opening Statements
	8.221  Prosecutor's
	8.2211  Comment on defendant's failure to make opening statement at outset of trial
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 40, sec. 4.22.

	8.2212  Calling defendant "classic child molester"
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 8-5, sec. 8.431.

	8.2213  Comment on defendant's invocation of constitutional rights
	 For cases dealing with this subject, see sec. 8.42.

	8.2214  Commenting on defendant's race, religion, or cultural upbringing
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶19-28.

	8.2215  Appeal to racial prejudice or stereotyping
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶19-28.

	8.2216  Description of anticipated testimony of witness who then does not testify
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶45-46.


	8.222  Defendant's
	8.2221  Right to reserve opening statements until close of state's case
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 40, sec. 4.22.

	8.2222  Propriety of stating alternative theory of case and then failing to produce evidence to support that theory of case at evidentiary portion of trial
	8.22221  In general
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶63-68.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶23.

	8.22222  When evidentiary foundation for alternative theory would require defendant's testimony
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶63-68.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶23.

	8.22223  Devastating effect of failing to produce evidence to support opening statement
	 For cases dealing with this subject, see sec. 8.226.


	8.2223  Must defense counsel forego opening statement that would state defendant's version of facts when he or she is not positive defendant will testify?
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶23.


	8.223  Attorney's remarks are not evidence
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶15.
	 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 (Ct. App. 1997): 1996 Term, p. 20-8, sec. 20.8211.
	 For cases dealing with this subject, see sec. 8.468.

	8.224  Admissibility of attorney's opening statement in earlier proceeding at trial of later proceeding as admission of attorney's client
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	8.225  Giving opening statements to entire pool of potential jurors before voir dire
	 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 663 N.W.2d 292, at ¶2-5.

	8.226  Failure to deliver on what was promised in opening statement can be devastating
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶15.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶67.

	8.227  Curing error in opening statement with jury instruction
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶46.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶14.

	8.228  Attorneys should not allude to matter that will not be supported by admissible evidence
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶63.

	8.229  Other matters
	8.2291  Attorney must have good faith basis for what he says in opening statement
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶15.




	8.3  Production And Examination Of Witnesses
	8.31  Constitutional Rights Relating To Production And Examination Of Witnesses
	8.311  Right to present witnesses
	 For cases dealing with this subject, see chapter 28.

	8.312  Right to testify in own behalf
	 For cases dealing with this subject, see sec. 30.6.

	8.313  Right to confrontation
	 For cases dealing with this subject, see chapter 27.

	8.314  Right to compulsory process
	 For cases dealing with this subject, see sec. 30.8.


	8.32  Securing Witness's Attendance
	8.321  By subpoena
	8.3211  Service of subpoena
	 For cases dealing with this subject, see sec. 20.3211.

	8.3212  Quashing or modifying subpoena
	8.32121  In general
	 For cases dealing with this subject, see sec. 20.32121.

	8.32122  Quashing subpoena for district attorney
	 For cases dealing with this subject, see sec. 20.32122.


	8.3213  Subpoena duces tecum
	 For cases dealing with this subject, see sec. 20.8861.


	8.322  By material witness warrant
	8.3221  In general
	 For cases dealing with this subject, see sec. 20.3221.

	8.3222  Authority to issue material witness warrant in John Doe Proceeding
	 For cases dealing with this subject, see sec. 20.3222.

	8.3223  Need for probable cause to believe it is impracticable to secure presence by subpoena before issuing material witness arrest warrant
	 For cases dealing with this subject, see sec. 20.3223.


	8.323  By extradition
	 For cases dealing with this subject, see sec. 6.2593.


	8.33  Sequestration Of Witnesses
	 For cases dealing with this subject, see sec. 20.33.

	8.34  Prerequisites To Permitting Witness To Testify
	8.341  Competency
	8.3411  In general
	 For cases dealing with this subject, see sec. 20.3411.

	8.3412  Of juror
	8.34121  At trial
	 For cases dealing with this subject, see sec. 20.34121.

	8.34122  Inquiry into validity of verdict
	 For cases dealing with this subject, see sec. 20.34122.


	8.3413  Of judge
	 For cases dealing with this subject, see 20.3413.

	8.3414  Of attorney for party
	 For cases dealing with this subject, see sec. 20.373.

	8.3415  Of young child
	 For cases dealing with this subject, see sec. 20.3415.

	8.3416  Objection to witness's competency
	 For cases dealing with this subject, see sec. 20.3416.

	8.3417  Voir dire examination of witness regarding competency
	 For cases dealing with this subject, see sec. 20.3417.


	8.342  Requirement of personal knowledge of matter testified to
	 For cases dealing with this subject, see sec. 20.342.

	8.343  Oath or affirmation
	8.3431  In general
	 For cases dealing with this subject, see sec. 20.3431.

	8.3432  Authority of clerk to administer oath to witness
	 For cases dealing with this subject, see sec. 20.3432.

	8.3433  In case of young child
	 For cases dealing with this subject, see sec. 20.3433.


	8.344  Ability to give meaningful testimony
	 For cases dealing with this subject, see sec. 20.344.

	8.345  Requiring psychiatric or psychological examination of witness
	 For cases dealing with this subject, see 20.345.


	8.35  Duty Of Witness To Testify
	8.351  In general
	 For cases dealing with this subject, see sec. 20.351.

	8.352  Invocation of fifth amendment privilege
	8.3521  Assertion of privilege
	 For cases dealing with this subject, see sec. 24.2.

	8.3522  Supplanting privilege by grant of immunity
	 For cases dealing generally with this subject, see sec. 24.7.
	 For cases dealing with a defendant's right to have immunity granted to defense witness to obtain witness's testimony, see sec. 28.212.

	8.3523  Striking testimony of witness who invokes fifth amendment privilege
	 For cases dealing with this subject, see sec. 20.3523.


	8.353  Privileges
	 For cases dealing with this subject, see chapter 17.

	8.354  Protecting child witness and victim of sensitive crime from unnecessary distress
	 For cases dealing with this subject, see sec. 20.383.

	8.355  Refusal of witness to answer because of fear
	 For cases dealing with this subject, see sec. 20.355.


	8.36  Questioning Of Witnesses
	8.361  Leading questions
	 For cases dealing with this subject, see sec. 20.361.

	8.362  Hypothetical question
	 For cases dealing with this subject, see sec. 20.362.

	8.363  Asking question without establishing factual predicate
	 For cases dealing with this subject, see sec. 20.363.

	8.364  Improper but unanswered question
	 For cases dealing with this subject, see sec. 20.364.

	8.365  Refreshing witness's recollection
	8.3651  By prior statement
	 For cases dealing with this subject, see sec. 20.3651.

	8.3652  By hypnosis
	 For cases dealing with this subject, see sec. 20.8441.


	8.366  Particular questioners
	8.3661  Trial judge
	 For cases dealing with this subject, see sec. 8.843.

	8.3662  More than one co-counsel
	 For cases dealing with this subject, see sec. 20.3662.

	8.3663  Juror
	 For cases dealing with this subject, see sec. 20.368.


	8.367  Curtailing witness's testimony
	8.3671  Cumulative testimony
	 For cases dealing with this subject, see sec. 20.3671.


	8.368  Questioning of witnesses by jurors
	 For cases dealing with this subject, see sec. 20.368.

	8.369  Other matters
	8.3691  Cross-examination of witness
	 For cases dealing with this subject, see sec. 16.1.

	8.3692  Refusal of witness to answer because of fear
	 For cases dealing with this subject, see sec. 20.355.

	8.3693  Protecting child victim and victim of sensitive crimes from unnecessary distress
	 For cases dealing with this subject, see sec. 20.383.

	8.3694  Examining witness concerning prior statement
	 For cases dealing with this subject, see sec. 20.3694.

	8.3695  Who may impeach witness
	 For cases dealing with this subject, see sec. 20.3897.

	8.3696  Mode and order of interrogation and presentation
	 For cases dealing with this subject, see sec. 20.3696.



	8.37  Propriety Of Particular Conduct Relating To Examination Of Witness
	8.371  Calling witness knowing he will invoke the fifth amendment
	 For cases dealing with this subject, see sec. 20.371.

	8.372  Asking question without establishing factual predicate
	 For cases dealing with this subject, see sec. 20.363.

	8.373  Attorney for party testifying as witness
	 For cases dealing with this subject, see sec. 20.373.
	 For cases dealing with calling the district attorney as a witness, see sec. 20.3892.

	8.374  State's knowing use of false testimony
	 For cases dealing with this subject, see sec. 22.452.

	8.375  Providing inducement for witness to testify
	 For cases dealing with this subject, see sec. 20.375.
	 For cases dealing with the prosecutor's providing of an inducement for witness to testify, see sec. 22.4531.

	8.376  Calling expert witness knowing he cannot recall basis for opinion
	 For cases dealing with this subject, see sec. 22.455.

	8.377  Bolstering a witness's credibility before such credibility is attacked
	 For cases dealing with this subject, see sec. 20.377.

	8.378  Due process limitations on prosecutor's conduct relating to examination of witnesses
	 For cases dealing with this subject, see sec. 22.45.

	8.379  Having defense witness testify while shackled and/or in jail uniform
	 For cases dealing with this subject, see sec. 22.588.


	8.38  Other Matters
	8.381  Production of witness's statement
	 For cases dealing with this subject, see secs. 6.825, 6.8361, and 6.842.

	8.382  Attacking or supporting credibility of witness
	8.3821  By evidence of character or conduct
	 For cases dealing with this subject, see sec. 20.821.

	8.3822  By evidence of conviction of crime
	 For cases dealing with this subject, see sec. 16.141.

	8.3823  By revealing pretrial agreement between prosecution and witness regarding witness's testimony
	 For cases dealing with this subject, see sec. 20.3823.

	8.3824  By asking complainant whether he/she has commenced action for civil damages against defendant as a result of criminal conduct
	 For cases dealing with this subject, see sec. 20.3824.


	8.383  Protecting child victims and victims of sensitive crimes from unnecessary distress
	8.3831  By shielding victim from defendant's view during testimony
	 For cases dealing with this subject, see sec. 20.3831.

	8.3832  By videotaping victim's testimony
	 For cases dealing with this subject, see sec. 20.3832.

	8.3833  By limiting cross-examination of victim
	8.38331  In general
	 For cases dealing with this subject, see sec. 20.38331.

	8.38332  Questioning regarding victim's prior sexual conduct
	 For cases dealing with this subject, see sec. 20.38332.


	8.3834  By allowing child-victim-witness to testify at trial outside of defendant's presence by one-way closed circuit television
	 For cases dealing with this subject, see sec. 20.3834.


	8.384  Rebuttal witnesses
	 For cases dealing with this subject, see sec. 20.3871.

	8.385  Impeachment of witness (by extrinsic evidence)
	8.3851  In general
	 For cases dealing with this subject, see sec. 16.2.

	8.3852  Who may impeach
	 For cases dealing with this subject, see sec. 20.3897.


	8.386  Evidence of character or conduct of witness
	8.3861  Opinion and reputation evidence of character
	 For cases dealing with this subject, see sec. 20.8211.

	8.3862  Specific instances of conduct
	 For cases dealing with this subject, see sec. 20.8212.


	8.387  Prior statements of witness
	8.3871  Admissibility in general
	 For cases dealing with this subject, see sec. 20.3861.

	8.3872  Examining witness concerning prior statement
	 For cases dealing with this subject, see sec. 20.3694.

	8.3873  Extrinsic evidence of prior inconsistent statement of witness
	 For cases dealing with this subject, see sec. 16.291.

	8.3874  Refreshing witness's recollection through prior statement
	 For cases dealing with this subject, see sec. 20.3651.

	8.3875  Production of prior statement
	 For cases dealing with this subject, see secs. 6.825, 6.836, 6.842, and 20.3865.


	8.388  Other matters
	8.3881  Refreshing witness's recollection by hypnosis
	 For cases dealing with this subject, see sec. 20.8441.

	8.3882  Immunity of witnesses from damages action based on their testimony
	 For cases dealing with this subject, see sec. 47.65.

	8.3883  Admissibility of evidence of religious beliefs or opinions of witness
	 For cases dealing with this subject, see sec. 20.3883.

	8.3884  Recalling witness
	 For cases dealing with this subject, see sec. 20.3884.

	8.3885  Alibi testimony
	 For cases dealing with discovery obligations relating to alibi testimony, see sec. 6.87.

	8.3886  Granting immunity to defense witness
	 For cases dealing with this subject, see sec. 28.212.

	8.3887  Calling of witness by judge
	 For cases dealing with the questioning of a witness by the judge, see sec. 8.843.

	8.3888  Prosecutor's intimidation of defense witness by threat of criminal prosecution
	 For cases dealing with this subject, see sec. 22.45342.

	8.3889  Striking testimony of witness who invokes fifth amendment privilege
	 For cases dealing with this subject, see sec. 20.3523.


	8.389  Other matters (cont'd)
	8.3891  Defense counsel's advice to state witness regarding possible charges against witness and right to refuse to testify unless granted immunity
	 For cases dealing with this subject, see sec. 20.3891.

	8.3892  Calling district attorney as witness
	 For cases dealing with this subject, see sec. 20.3892.
	 For cases dealing generally with calling an attorney for a party as a witness, see sec. 20.373.

	8.3893  Testifying defendant has no right to consult with attorney during brief break in testimony
	 For cases dealing with this subject, see sec. 20.3893.

	8.3894  Propriety of prosecution eliciting from its witness nature of pretrial agreement under which witness testified and what would happen to witness if he lied on the stand
	 For cases dealing with this subject, see sec. 20.3894.

	8.3895  Conducting in-court lineup for identification witnesses
	 For cases dealing with this subject, see sec. 20.3895.

	8.3896  Conducting in-court voice line-up for identification witness
	 For cases dealing with this subject, see sec. 20.3896.

	8.3897  Who may impeach witness
	 For cases dealing with this subject, see sec. 20.3897.

	8.3898  Motion to dismiss at close of state's case
	 For cases dealing with this subject, see sec. 8.823.

	8.3899  Other matters
	8.38991  Reopening testimony after party has rested
	 For cases dealing with this subject, see sec. 8.825.

	8.38992  Payment of witness fees to state prisoner who testifies at federal trial pursuant to writ of habeas corpus ad testificandum
	 For cases dealing with this subject, see sec. 20.38992.

	8.38993  Determining credibility of witness
	 For cases dealing with this subject, see sec. 20.38993.

	8.38994  Permitting witness to confer with attorney
	 For cases dealing with this subject, see sec. 20.38994.

	8.38995  Use of interpreter for witness
	 For cases dealing with this subject, see sec. 8.8972.

	8.38996  Witness's privilege for testimony given in judicial proceeding
	 For cases dealing with this subject, see sec. 20.38996.

	8.38997  Witness's immunity from damages for testimony given in judicial proceeding
	 For cases dealing with this subject, see sec. 47.65.

	8.38998  Defense counsel's obligations in assessing and responding to defendant's possible perjurious testimony
	 For cases dealing with this subject, see secs. 8.422, 20.62, and 25.55.





	8.4  Closing Argument
	8.41  Restrictions On Closing Argument In General; What May Be Done In Closing Argument In General
	8.411  In general
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 8-8, sec. 8.435.
	 State v. Draize, 88 Wis. 2d 445, 276 N.W.2d 784 (1979): 1978 Term, p. 41, sec. 4.41.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶41.
	 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 671 N.W.2d 854, at ¶23-26.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶46.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 26-1, sec. 26.41.
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 79, sec. 4.41.
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 68, sec. 4.41.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 60, sec. 4.431.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 47, sec. 4.41.

	8.412  Suggestion that jury arrive at verdict by considering factors other than evidence is impermissible
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶40.

	8.413  What prosecutor may do in closing argument in general
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶16.


	8.42  Prosecutorial Comment On Defendant's Invocation Of Constitutional Rights
	8.421  Right to silence
	8.4211  Pretrial silence in general
	8.42111  In general
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-2, sec. 20.611.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-5, sec. 20.612.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 103, sec. 8.761.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 123, sec. 9.24.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 34, sec. 4.41.
	 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 704 N.W.2d 405, at ¶11.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 8-5, sec. 8.42122.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 60, sec. 4.431.
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 47, sec. 4.42.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 41, sec. 4.42.
	 For cases dealing with the admissibility of evidence regarding this period of silence, see sec. 20.6121.

	8.42112  When defendant does not remain silent during police interrogation, but rather purports to give full account of his activities at time of crime, state does not impermissibly comment on defendant's invocation of right to silence by commenting on what defendant did not tell interrogating officer
	 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 704 N.W.2d 405, at ¶1-18.

	8.42113  Defendant's opening door to prosecutorial comment on silence
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶14-33.


	8.4212  Particular periods of pretrial silence
	8.42121  Pre-arrest, pre-Miranda silence
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶25.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶34, 36-37, 40, 46, 52.
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-2, sec. 20.611.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-5, sec. 20.612.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 100, sec. 5.931.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶12.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 118, sec. 5.932.
	 For cases dealing with the admissibility of evidence regarding this period of silence, see sec. 20.6122.

	8.42122  Pre-arrest, post-Miranda silence
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 8-5, 8.42122.
	 For cases dealing with the admissibility of evidence regarding this period of silence, see sec. 20.6123.

	8.42123  Post-arrest, pre-Miranda silence
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶25.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶34, 36-37, 40, 46, 52.
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-2, sec. 20.611.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-5, sec. 20.612.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶14-33.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 118, sec. 5.932.
	 For cases dealing with the admissibility of evidence regarding this period of silence, see sec. 20.6124.

	8.42124  Post-arrest, post-Miranda silence
	 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, p. 119, sec. 5.933.
	 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 Term, p. 200, sec. 12.7624.
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-2, sec. 20.611.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-5, sec. 20.612.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 100, sec. 5.931.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 8-5, sec. 8.42122.
	 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 20-6, sec. 20.613.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 118, sec. 5.932.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 68, sec. 5.43.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 41, sec. 4.42.
	 For cases dealing with the admissibility of evidence regarding this period of silence, see sec. 20.6125.


	8.4213  Failure to testify at prior trial
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 For cases dealing with the admissibility of evidence regarding this period of silence, see sec. 20.613.

	8.4214  Failure to testify at present trial
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶80-83, 90-94.
	8.42141  In general
	 Mitchell v. United States, 119 S. Ct. 1307 (1999): 1998 Term, p. 24-3, sec. 24.831.
	 United States v. Robinson, 108 S. Ct. 864 (1988): 1987 Term, p. 8-5, sec. 8.4214.
	 United States v. Hasting, 103 S. Ct. 1974 (1983): 1982 Term, p. 164, sec. 10.653.
	 Lockett v. Ohio, 98 S. Ct. 2954 (1978): 1977 Term, p. 34, sec. 4.42.
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶56, 74-77.
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶24.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 (Ct. App. 1996): 1996 Term, p. 8-9, sec. 8.4214.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 8-6, sec. 8.4211.
	 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 (Ct. App. 1987): 1986 Term, p. 80, sec. 4.424.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 84, sec. 4.4222.
	 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 (Ct. App. 1980): 1980 Term, p. 51, sec. 4.423.
	 For cases dealing with the admissibility of evidence regarding this period of silence, see sec. 20.614.

	8.42142  When defendant personally makes opening or closing statement
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶75-76.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 8-6, sec. 8.4211.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 84, sec. 4.4222.

	8.42143  When defense counsel states in closing argument that government denied defendant chance to tell his side of story
	 United States v. Robinson, 108 S. Ct. 864 (1988): 1987 Term, p. 8-5, sec. 8.4214.

	8.42144  Instructing the jury on drawing no adverse inferences from the defendant's exercise of his right not to testify at his trial
	 For cases dealing with this subject, see sec. 8.5375.

	8.42145  Comment on defense counsel's failure to adduce evidence to support his or her opening statement regarding defense version of facts is not improper comment on defendant's failure to testify
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶15, 22.

	8.42146  When comment is fair response to defense argument
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶21, 24.


	8.4215  Invocation of fifth amendment on cross-examination
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 65, sec. 5.471.

	8.4216  Comment on prior silence when defendant testifies at trial
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 34, sec. 4.41.
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 47, sec. 4.42.

	8.4217  Defendant's opening door to prosecutorial comment on silence
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶74-77.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	8.4218  Restrictions on prosecutorial comment on defendant's exercise of right to silence are no greater under state constitution
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶41.

	8.4219  Related matters
	8.42191  When reference to witness's silence constitutes comment on defendant's silence
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 60, sec. 4.431.



	8.422  Right to counsel
	8.4221  Retaining or consulting counsel
	 For cases dealing with the introduction of evidence about the defendant's retention of or consultation with counsel, see sec. 20.622.

	8.4222  Request for counsel during interrogation
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 68, sec. 4.4221.
	 For cases dealing with the introduction of evidence about the defendant's request for counsel during interrogation, see sec. 20.621.


	8.423  Right to be free from unreasonable searches and seizures
	 For cases dealing with the introduction of evidence of the defendant's invocation of this right, see sec. 20.63.

	8.424  Other constitutional rights
	 For cases dealing with the introduction of evidence about the defendant's invocation of other constitutional rights, see sec. 20.64.


	8.43  Propriety Of Particular Practices In Making Closing Argument
	8.431  Discussing legal principles
	8.4311  In general
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 8-7, sec. 8.4312.

	8.4312  Burdens of proof
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 8-7, sec. 8.4312.

	8.4313  Misstating the law
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 48, sec. 4.44.

	8.4314  Misstating the process by which judge decides to give lesser-included offense instruction
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶13.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.

	8.4315  Prosecutor’s misstatement of law (e.g., with respect to burden of proof) that is obvious slip-of-the-tongue provides no grounds for reversal in interest of justice
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶37.


	8.432  Reference to facts not supported by evidence; assertion of personal knowledge of facts
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶28, 31.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶35, 41, 43, 45.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶37-44.
	 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 671 N.W.2d 854, at ¶23-26.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.
	 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 8-5, sec. 8.431.
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 85, sec. 4.433.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 51, sec. 4.431.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 48, sec. 4.45.

	8.433  Commenting on defendant
	8.4331  Defendant's credibility
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 8-8, sec. 8.434.

	8.4332  Defendant's guilt
	 For cases dealing with this subject, see sec. 8.437.

	8.4333  Calling defendant names or making other disparaging comments to describe him
	8.43331  In general
	 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 Term, p. 67, sec. 4.431.
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 8-8, sec. 8.432.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 11.4915.

	8.43332  Calling defendant "chronic alcoholic"
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶31, 43.


	8.4334  Arguing that because defendant was sexually abused as a child, she was more likely to have committed sexual assaults for which she was being prosecuted
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 8-8, sec. 8.435.

	8.4335  Indicating defendant was on weekend furlough from prison sentence when crime committed
	 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 Term, p. 67, sec. 4.431.

	8.4336  Prosecutor's comment, in case where intoxication defense raised, that defendant's alcohol abuse and hospitalizations were factors for judge to consider in sentencing
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 68, sec. 4.481.

	8.4337  Defendant's failure to call or question witness
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶43-44.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.

	8.4338  Defendant's demeanor while witnesses testified
	 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432.

	8.4339  Other comments on defendant
	8.43391  Defendant's future dangerousness
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 8-4, sec. 8.432.

	8.43392  Defendant's prior incarceration and victim's consequent fear
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.

	8.43393  Accusing defendant of concocting his story
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 11.4915.

	8.43394  Commenting that defendant, who testified in his defense, had opportunity to hear all other witnesses testify and to tailor his own testimony accordingly
	 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 Term, p. 8-33, sec. 8.4361.

	8.43395  Defendant's race, religion, or cultural upbringing
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶19-28.

	8.43396  Defendant's ability to subpoena witnesses
	 For cases dealing with this subject, see sec. 8.43984.



	8.434  Commenting on witnesses
	8.4341  Credibility of witness
	8.43411  In general
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 8-8, sec. 8.434.
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶15-25.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	8.43412  Vouching for credibility of witness
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶26.
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶15-25.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶28.
	 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 671 N.W.2d 854, at ¶26.

	8.43413  Permissibility of saying "I believe" that witness was credible
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶22.


	8.4342  Witness's failure to come forward with statement earlier
	 For cases dealing with this subject, see sec. 8.4694.

	8.4343  Witness's failure or refusal to appear in response to subpoena
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶37-44.


	8.435  Commenting on evidence
	8.4351  In general
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶41.

	8.4352  Reading from article introduced into evidence
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 80, sec. 4.481.

	8.4353  Reference to matters on which opponent has been precluded from presenting evidence
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 51, sec. 4.432.

	8.4354  Reference to matters on which prosecution has been precluded from introducing evidence, but with respect to which defendant has introduced evidence
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-4, sec. 8.4321.

	8.4355  Reference to absence of evidence regarding particular matter when opponent has been precluded from presenting evidence on that matter
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.

	8.4356  Defense failure to produce evidence to support what was promised in opening statement
	8.43561  In general
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶15, 22.

	8.43562  When evidence needed to support opening statement is defendant's testimony
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶15, 22.



	8.436  Commenting on instructions
	8.4361  In general
	8.4362  Misstating process by which trial court decides to give lesser-included offense instruction
	 For cases dealing with this subject, see sec. 8.4314.


	8.437  Prosecutor's statement of belief in defendant's guilt; prosecutor's statement of personal opinion that defendant is guilty
	 United States v. Young, 105 S. Ct. 1038 (1985): 1984 Term, p. 85, sec. 4.44.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶35, 43.
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 8-8, sec. 8.434.
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶22.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 60, sec. 4.431.

	8.438  Other practices
	8.4381  Reading from transcript
	8.4382  May defense counsel concede defendant's guilt on one of the counts for which he is being tried without defendant's consent?
	8.43821  No (court of appeals' answer, reversed by supreme court)
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31.

	8.43822  Yes (supreme court's answer)
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶20-30.


	8.4383  May defense counsel concede defendant's guilt in capital (i.e., death penalty) case, so as to preserve credibility for penalty phase?
	8.43831  Yes (United States Supreme Court's answer)
	 Florida v. Nixon, 125 S. Ct. 29 (2004).


	8.4384  Making "golden rule" argument, i.e., asking jurors to place themselves in victim's shoes
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶23-26.

	8.4385  Commenting on opposing counsel
	8.43851  In general
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶24.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶35, 42-44.

	8.43852  Prosecutor's disparaging comments about defense counsel and his or her role
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶24.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶35, 38, 42-44.

	8.43853  Defense counsel's disparaging comments about prosecutor
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶39, 42-44.


	8.4386  Prosecutor's comment on role of district attorney (e.g., process district attorney uses to make charging decisions)
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶24.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶38, 41, 45.

	8.4387  Prosecutor's asking jurors to draw inferences from evidence that prosecutor knows or should know are not true
	 State v. Weiss, 2008 WI App 72, 312 Wis. 2d 382, 752 N.W.2d 372, at ¶1-17.

	8.4388  Commenting on availability of appellate review, thereby leading jury to believe that it can shift part of its responsibility to another body
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶21.


	8.439  Other practices (cont'd)
	8.4391  Exhorting jury to "do its job"
	 United States v. Young, 105 S. Ct. 1038 (1985): 1984 Term, p. 85, sec. 4.44.

	8.4392  Implying death penalty would be only guarantee against future criminal act
	 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 Term, p. 67, sec. 4.431.

	8.4393  Commenting on jurors' right to use common knowledge and experience
	 For cases dealing generally with the jurors' right to use their common knowledge and experience in assessing the defendant's guilt, see sec. 19.14.

	8.4394  Suggestion that, if defendant is found not guilty on self-defense grounds, that would be equivalent of finding victim guilty
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 8-5, sec. 8.434.

	8.4395  No right to argue "jury nullification"
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 26-1, sec. 26.41.
	 For cases dealing generally with jury nullification, see sec. 26.47.

	8.4396  Appeals to "class prejudice" (e.g. defendant's or other party's status as welfare recipient)
	 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 741 (Ct. App. 1991): 1990 Term, p. 8-8, sec. 8.433.

	8.4397  Reference to possible penalties; advising jury regarding sentencing issues, e.g., potential punishment for crime
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶24.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461.

	8.4398  Other practices
	8.43981  Presuming to speak for trial court
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶13.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.

	8.43982  Appeal to racial prejudice or stereotyping
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶19-28.

	8.43983  Prosecutor's suggesting that expert witness was vouching for credibility of complaining witness or was telling jury that crime occurred
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶15.

	8.43984  Telling jury that defendant has same subpoena powers as state, particularly when done in response to defendant's argument about prosecutor's failure to call specific witness
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶25-27.

	8.43985  Telling jury that state does not have means to compel testimony from witness who defendant contends state should have called
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶25-27.

	8.43986  Telling jury that witness who defendant contends state should have called would have invoked Fifth Amendment privilege against self-incrimination
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶28.

	8.43987  Prosecutor's appeal to "send message to community"
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶61.

	8.43988  Prosecutor's appeal to hold defendant "accountable"
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶61.

	8.43989  Appeal to sympathy, either directly or backhandedly
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶59-61.


	8.4399  Other practices (cont'd)
	8.43991  Telling jury that prosecutor was not only one who could have inquired about particular matter
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 11.4915.

	8.43992  Telling jury that sexual assault cases "don't get a lot better than this"
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 11.4915.

	8.43993  Commenting on opposing counsel and his or her tactics
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 8-3, sec. 8.431.

	8.43994  Discussing respective roles of defense counsel and prosecutor
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412.

	8.43995  Prosecutor's statement that "not guilty" verdicts would be "injustice"
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	8.43996  Making argument regarding defense with respect to which there is no evidence
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.

	8.43997  Commenting on matters not in evidence
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.

	8.43998  Defendant's ability to subpoena witnesses



	8.44  Preserving Error In Closing Argument For Appeal
	8.441  Requirement of objection
	8.4411  In general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶83.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶29.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶24-25.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-4, sec. 8.4321.
	 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 741 (Ct. App. 1991): 1990 Term, p. 8-8, sec. 8.433.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 8-9, sec. 8.441.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 8-5, sec. 8.431.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, pp. 60 and 61, secs. 4.431 and 4.481.

	8.4412  Review for "plain error" in absence of objection
	 United States v. Young, 105 S. Ct. 1038 (1985): 1984 Term, p. 85, sec. 4.44.
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶40-44, 54.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶29.
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶11-25.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶21-22.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412.

	8.4413  Review of error affecting defendant's substantial right in absence of objection
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.

	8.4414  Review of constitutional error in absence of objection
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.

	8.4415  Granting new trial in interests of justice based on error even though no objection made
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.


	8.442  Requirement of motion to strike
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-4, sec. 8.4321.

	8.443  Requirement of motion for mistrial
	8.4431  In general
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 48, sec. 4.461.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 123, sec. 9.24.
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶15.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶44.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶60.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶28.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶29.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶25.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 67, sec. 4.471.

	8.4432  Review for "plain error" in absence of motion for mistrial
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶60.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶29-30.

	8.4433  Motion for mistrial required only when trial court has sustained objection to argument, not when it has overruled objection
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶44.


	8.444  Requirement of record of improper remarks
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 8-9, sec. 8.442.
	 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 (Ct. App. 1989): 1988 Term, p. 8-7, sec. 8.441.
	 State v. Perry, 128 Wis. 2d 297, 381 N.W.2d 609 (Ct. App. 1985): 1985 Term, p. 149, sec. 10.231.

	8.445  Requirement of request for curative instruction
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶83.


	8.45  Appellate Review Of Closing Argument
	8.451  Standard of review
	8.4511  In general
	 United States v. Robinson, 108 S. Ct. 864 (1988): 1987 Term, p. 8-6, sec. 8.45.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 8-5, sec. 8.434.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.

	8.4512  Of decision denying mistrial on account of improper argument
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶25.


	8.452  Appellate court's review of prosecutorial comment as "plain error"
	 For cases dealing with this subject, see sec. 8.4412.

	8.453  Improper remarks by prosecutor are not necessarily prejudicial when objection has been promptly made and sustained and curative instruction has been given
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶14.

	8.454  Criminal conviction is not to be lightly overturned on basis of prosecutor's comments in closing argument standing alone; rather, comment must be viewed in context of entire trial
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶23.
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶39.


	8.46  Other Matters
	8.461  Constitutional right to closing argument
	8.4611  In general
	 For cases dealing with this subject, see sec. 30.981.

	8.4612  No right to argument by counsel and by defendant personally
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 94, sec. 8.262.


	8.462  Principles of effective closing argument
	8.4621  In general
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).

	8.4622  Focusing on small number of key points may be more persuasive than shotgun approach
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).

	8.4623  Face up to defects in client's case
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).

	8.4624  Avoid demanding particular verdict or suggesting what jury's findings must be
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).


	8.463  "Invited response" or "invited error"
	 United States v. Robinson, 108 S. Ct. 864 (1988): 1987 Term, p. 8-5, sec. 8.4214.
	 United States v. Young, 105 S. Ct. 1038 (1985): 1984 Term, p. 85, sec. 4.44.
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶22.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶61.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461.

	8.464  When prosecutor's closing argument denies defendant due process or his constitutional right to fair trial
	 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 Term, p. 8-4, sec. 8.441.
	 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 Term, p. 67, sec. 4.431.
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶24, 40-44.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶43.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461.

	8.465  Trial court's control over length and content of closing argument
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 47, sec. 4.41.

	8.466  Prosecutor's right to fairly respond to defense argument
	 United States v. Robinson, 108 S. Ct. 864 (1988): 1987 Term, p. 8-5, sec. 8.4214.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.

	8.467  Trial court's duty to intervene sua sponte without objection when prosecutor makes incorrect statement of law and attributes it to court
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.

	8.468  Statements made during closing argument are not evidence; attorney's argument is not evidence
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶41.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 36-3, sec. 36.2211.
	 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 (Ct. App. 1997): 1996 Term, p. 20-8, sec. 20.8211.
	 For cases dealing with this principle in the context of opening statements, see sec. 8.223.

	8.469  Other matters
	8.4691  Admission of attorney's statement in closing argument at prior proceeding in later proceeding as admission of attorney's client
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	8.4692  Arguments of counsel cannot substitute for instruction by court
	 For cases dealing with this subject, see sec. 8.5192.

	8.4693  Opinions expressed during closing argument are not evidence; attorney's opinion is not evidence
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶9.

	8.4694  Prosecutional comment on witness's failure to come forward with story earlier
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 61, sec. 4.481.

	8.4695  Curing error in closing argument with jury instruction
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶14.

	8.4696  Arguments of counsel generally carry less weight with juries than do instruction from court; juries generally view closing arguments as statements of advocates rather than definite and binding statements of law
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).




	8.5  Instructions
	8.51  General Principles Governing Giving Of Instructions
	8.511  In general
	 Carter v. Kentucky, 101 S. Ct. 1112 (1981): 1980 Term, p. 52, sec. 4.51.
	 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 Term, p. 52, sec. 4.51.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶9.
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	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 8-6, sec. 8.511.
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	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.
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	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371.
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	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 41, sec. 4.51.

	8.512  Defense requested instruction that is supported by evidence should not be denied because it is inconsistent with defendant's testimony
	 Mathews v. United States, 108 S. Ct. 883 (1988): 1987 Term, p. 40-2, sec. 40.422.

	8.513  In determining whether defense-requested instruction should be given, court must view the evidence in the most favorable light it will reasonably admit from the standpoint of the accused
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶23.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11.
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶19.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Schuman, 226 Wis. 2d 398, 595 N.W.2d 86 (Ct. App. 1999): 1998 Term, p. 5-1, sec. 5.241.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21.

	8.514  Procedure for instructions in criminal cases is same as that provided in civil actions
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 8-12, sec. 8.573.

	8.515  When case submitted on stipulation of facts, appellate court does not apply general rule that gives trial court discretion to determine what instructions the evidence reasonably requires
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.

	8.516  Jury should not be required to guess at meaning of technical words
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 8-10, sec. 8.512.

	8.517  If instructions given adequately cover law, appellate court will not find error in failing to give other instructions even though, if given, they, too, would not be erroneous
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶7.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.

	8.518  Reinstructing jury after it retires to deliberate
	8.5181  In general
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶29.
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶13.

	8.5182  Reinstructing as to all or any part of instructions previously given
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶13.

	8.5183  Providing supplementary instructions
	8.51831  In general
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶11-25.

	8.51832  Instructing on lesser-included offense not previously submitted
	 For cases dealing with this subject, see sec. 31.3898.

	8.51833  Instructing on jury's inability to agree
	 For cases dealing with this subject, see sec. 8.673.


	8.5184  Court's reinstruction in response to jurors' question raised during deliberations
	 For cases dealing with this subject, see sec. 8.634.


	8.519  Other matters
	8.5191  Effect of jury instructions on verdict
	8.51911  Validity of jury's verdict depends on completeness of instructions
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶40.

	8.51912  Validity of jury's verdict is affected by correctness of instructions
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶15.


	8.5192  Arguments of counsel cannot substitute for instruction by court
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶41.

	8.5193  Defense requested instruction should be given if there is any foundation in evidence for it, even though evidence supporting it may be weak, insufficient, inconsistent, or of doubtful credibility
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶23.

	8.5194  Rules regarding jury instructions in civil actions apply to criminal actions
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶13.

	8.5195  Proper instruction is crucial component of fact-finding process
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶40.

	8.5196  Simply because fact may be undisputed does not mean that party is entitled to have jury instructed on that fact; stipulation by parties to that fact is required
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶25, 28.

	8.5197  Error in instructions warrants reversal only if error probably, and not merely possibly, misled jury
	 For cases dealing with this subject, see sec. 8.57197.

	8.5198  Choice among requested instructions that correctly state law is matter of trial court discretion
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶23.

	8.5199  Purpose of jury instructions
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶26.



	8.52  Instructions On Offenses Other Than Charged Offense
	8.521  General principles
	8.5211  As a general rule, only instructions on lesser-included offenses permitted
	 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 Term, p. 31-2, sec. 31.311.
	 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 Term, p. 9-24, sec. 9.5612.
	 Schmuck v. United States, 109 S. Ct. 1443 (1989): 1988 Term, p. 8-7, sec. 8.5211.
	 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 484 (1986): 1986 Term, p. 81, sec. 4.5211.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 52, sec. 4.521.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 34, sec. 4.511.
	 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 (1978): 1977 Term, p. 34, sec. 4.511.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 68, sec. 4.5211.

	8.5212  But there may be rare occasions where instruction on uncharged offense may be appropriate, not as potential subject of conviction, but to explain nature of charged offense
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶13-15.

	8.5213  Analysis to be employed to determine whether instruction on lesser offense required
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 81, sec. 4.5212.
	 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 484 (1986): 1986 Term, p. 81, sec. 4.5212.
	 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 33.12112.
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.
	 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 (Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 69, sec. 4.5212.


	8.522  Determining what constitutes lesser-included offense
	 For cases dealing with this subject, see sec. 31.31.

	8.523  Determining when evidence requires lesser-included offense instruction
	 For cases dealing with this subject, see sec. 31.33.

	8.524  Instructing jury on how to consider lesser-included offenses
	 For cases dealing with this subject, see sec. 31.34.

	8.525  When instruction on lesser-included offense constitutionally required
	 For cases dealing with this subject, see sec. 31.35.

	8.526  Effect of failure to give lesser-included offense instruction when required
	 For cases dealing with this subject, see sec. 31.36.

	8.527  Trial court's sua sponte offer to give, or giving of, lesser-included offense instructions
	8.5271  Propriety of sua sponte offer
	 For cases dealing with this subject, see sec. 31.371.

	8.5272  Necessity of sua sponte offer
	 For cases dealing with this subject, see sec. 31.372.


	8.528  Other matters relating to instructing on lesser-included offenses
	8.5281  Lesser-included offense instruction must be given if warranted by evidence even though conviction of offense barred by statute of limitations
	 For cases dealing with this subject, see secs. 12.342 and 12.371.

	8.5282  Allocation between counsel and defendant of right to make decision whether to request lesser-included offense instruction
	 For cases dealing with this subject, see sec. 25.5833.

	8.5283  Right of appellate court, upon finding evidence insufficient to support conviction, to order entry of judgment of conviction for lesser-included offense
	 For cases dealing with this subject, see sec. 19.577.


	8.529  Appellate review of failure to give lesser-included offense instruction
	 For cases dealing with this subject, see sec. 31.39.


	8.53  Instructions On Particular Matters
	8.531  On particular presumptions and inferences
	8.5311  Presumption that one intends the natural and probable consequences of his acts
	 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 Term, p. 119, sec. 5.914.
	 Connecticut v. Johnson, 103 S. Ct. 969 (1983): 1982 Term, p. 162, sec. 10.632.
	 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 Term, p. 43, sec. 4.533.
	 United States v. United States Gypsum Co., 98 S. Ct. 2864 (1978): 1977 Term, p. 35, sec. 4.521.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 71, sec. 4.5311.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 70, sec. 4.5311.
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 53, sec. 4.533.
	 Steele v. State, 97 Wis. 2d 72, 294 N.W.2d 2 (1980): 1979 Term, p. 50, sec. 4.531.
	 Adams v. State, 95 Wis. 2d 529, 290 N.W.2d 872 (1980): 1979 Term, p. 49, sec. 4.531.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 50, sec. 4.531.
	 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 (1978): 1978 Term, p. 43, sec. 4.533.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 50, sec. 5.751.
	 State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 35, sec. 4.521.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 63, sec. 4.5313.
	 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 (Ct. App. 1979): 1979 Term, p. 50, sec. 4.531.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 49, sec. 4.531.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 43, sec. 4.533.
	 For cases dealing generally with this presumption, see sec. 20.2511.

	8.5312  Presumption that one who assaults another with a dangerous weapon, likely to kill, intended to kill
	 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 47-2, sec. 47.222.
	 For cases dealing generally with this presumption, see sec. 20.2512.

	8.5313  Inference to be drawn from possession of recently stolen goods
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 164, sec. 12.532.
	 For cases dealing generally with this presumption, see sec. 20.255.

	8.5314  Inference to be drawn from failure to call witness
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 44, sec. 4.5362.
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 70, sec. 4.5312.

	8.5315  Inference to be drawn from defendant's refusal to answer relevant questions on cross-examination
	 For cases dealing with this subject, see sec. 8.5389.

	8.5316  Presumption of intoxication from blood alcohol content
	8.53161  In general
	 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 (1981): 1981 Term, p. 88, sec. 5.914.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 36, sec. 4.524.
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623.
	 For cases dealing generally with this presumption, see sec. 20.253.

	8.53162  Statutory provision making particular alcohol concentration prima facie evidence of intoxication applies, and may be instructed on, when blood, breath, or urine sample was taken more than three hours after event and expert testimony establishes blood-alcohol concentration at time of event based on blood-alcohol concentration in sample
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶14-18.


	8.5317  Inference to be drawn from defendant's flight
	 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979): 1978 Term, p. 44, sec. 4.5393.
	 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 (Ct. App. 1984): 1984 Term, p. 97, sec. 5.1421.
	 For cases dealing generally with instructing the jury on the defendant's flight, see sec. 8.53842.
	 For cases dealing generally with this presumption, see sec. 20.2561.

	8.5318  Other presumptions and inferences
	8.53181  Presumption that one was negligent from fact that he was exceeding legal speed limit
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 88, sec. 4.5424.
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶14-18.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶15-19.

	8.53182  Prima facie evidence of intent
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 114, sec. 11.514.

	8.53183  Inference of possession from presence of firearm in auto occupied by defendant
	 County Court of Ulster County v. Allen, 99 S. Ct. 2213 (1979): 1978 Term, p. 45, sec. 4.5444.

	8.53184  Presumption that failure to pay child support when ordered to do so is intentional
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121.

	8.53185  Presumption of knowledge of alteration or removal of manufacturer's identification number, and of an intent to prevent identification of property, from possession of two or more similar items of personal property with number altered or removed
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311.

	8.53186  Presumption of embezzlement from failure to return rented vehicle within five days of expiration of rental agreement
	 Carella v. California, 109 S. Ct. 2419 (1989): 1988 Term, p. 20-1, sec. 20.24.

	8.53187  Presumption of intent to commit theft by fraud from failure to return rented property within twenty days of demand
	 Carella v. California, 109 S. Ct. 2419 (1989): 1988 Term, p. 20-1, sec. 20.24.

	8.53188  Presumption that use of state resources to promote candidate in political campaign or to raise money for candidate provides candidate with dishonest advantage
	 For cases dealing with this subject, see sec. 35.23352.

	8.53189  Presumption that state employee who uses, or directs use, of state resources for political campaigns exercises discretionary power in manner inconsistent with duties of employment
	 For cases dealing with this subject, see sec. 35.23353.


	8.5319  Related matters
	8.53191  Instruction on presumption that improperly shifts burden of proof is subject to harmless error analysis
	 For cases dealing with this subject, see sec. 20.28.



	8.532  On credibility of particular witnesses
	8.5321  Accomplice
	 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 (1980): 1979 Term, p. 51, sec. 4.534.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 8-7, sec. 8.5321.

	8.5322  One granted immunity
	 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 (1980): 1979 Term, p. 51, sec. 4.535.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.

	8.5323  Narcotics addict
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 51, sec. 4.536.

	8.5324  Defendant
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 36, sec. 4.522.
	 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 467 (1978): 1977 Term, p. 36, sec. 4.522.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322.

	8.5325  One convicted of crime
	8.5326  Law enforcement officer
	 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 (Ct. App. 1987): 1986 Term, p. 83, sec. 4.5321.

	8.5327  Eyewitness
	 For cases dealing with this subject, see sec. 8.5331.

	8.5328  Police informant
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).


	8.533  On credibility of particular types of testimony
	8.5331  Eyewitness identification testimony
	 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 (1990): 1990 Term, p. 8-10, sec. 8.5321.
	 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 (1979): 1979 Term, p. 50, sec. 4.532.
	 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 (1978): 1978 Term, p. 42, sec. 4.532.
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 36, sec. 4.525.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 18-3, sec. 18.512.
	 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 (Ct. App. 1984): 1983 Term, p. 92, sec. 4.5331.
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 92, sec. 4.5331.

	8.5332  Expert testimony
	 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 (1979): 1978 Term, p. 44, sec. 4.538.


	8.534  On theory of defense
	8.5341  In general
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 51, sec. 4.537.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶44, 113.
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 (1996): 1996 Term, p. 38-1, sec. 38.1312.
	 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 (1987): 1987 Term, p. 11-3, sec. 11.371.
	 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 (1983): 1982 Term, p. 71, sec. 4.534.
	 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 (1978): 1978 Term, p. 42, sec. 4.531.
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶14-17.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶8.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶23.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11.
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶18.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 40.3322.
	 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 (Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 8-8, sec. 8.5341.
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 8-10, sec. 8.531.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 8-10, sec. 8.531.
	 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. App. 1989): 1989 Term, p. 8-10, sec. 8.531.
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 26-2, sec. 26.411.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.223.
	 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 (Ct. App. 1987): 1986 Term, p. 83, sec. 4.534.
	 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 (Ct. App. 1984): 1983 Term, p. 92, sec. 4.5331.
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 93, sec. 4.534.
	 State v. Bernal, 111 Wis. 2d 280, 330 N.W.2d 219 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.534.
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 63, sec. 4.532.
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 53, sec. 4.531.
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 51, sec. 4.537.
	 For cases dealing with the defendant's due process right to have jury consider his defense, see sec. 22.572.
	 For cases dealing generally with instructions on defenses, see sec. 40.15.
	 For cases dealing with instructions on particular defenses, see that defense in chapter 40.

	8.5342  On defense of accident
	 For cases dealing with this subject, see sec. 8.5395.

	8.5343  On defense of advice of counsel
	 For cases dealing with this subject, see sec. 8.53993.


	8.535  On matters related to state's burden of proof
	8.5351  Presumption of innocence
	 Delo v. Lashley, 113 S. Ct. 1222 (1993): 1992 Term, p. 9-22, sec. 9.56.
	 Kentucky v. Whorton, 99 S. Ct. 2088 (1979): 1978 Term, p. 44, sec. 4.5372.
	 Taylor v. Kentucky, 98 S. Ct. 1930 (1978): 1977 Term, p. 37, sec. 4.529.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352.
	 For cases dealing generally with the presumption of innocence, see sec. 30.94.

	8.5352  Requirement of proof beyond a reasonable doubt
	 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 Term, p. 8-4, sec. 8.5351.
	 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 Term, p. 30-1, sec. 30.352.
	 Cage v. Louisiana, 111 S. Ct. 328 (1990): 1990 Term, p. 8-9, sec. 8.5311.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 8-7, sec. 8.5351.
	 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 (1986): 1986 Term, p. 249, sec. 12.9311.
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 210, sec. 12.1261.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371.
	 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 93, sec. 4.5351.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352.
	 For cases dealing generally with the requirement of proof beyond a reasonable doubt, see sec. 30.3.
	 For cases dealing with whether a constitutionally deficient reasonable doubt instruction can be harmless error, see sec. 30.352.

	8.5353  Fact that defendant is not required to prove innocence
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 44, sec. 4.5371.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.

	8.5354  Sufficiency of circumstantial evidence
	 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 752 (1990): 1989 Term, p. 8-11, sec. 8.5341.


	8.536  On matters covered elsewhere in this book
	8.5361  Particular crimes and defenses
	 For cases dealing with instructions on a particular crime or defense, see that crime or defense in chapters 32 to 40.

	8.5362  Party to a crime
	 For cases dealing with this subject, see sec. 31.26.

	8.5363  Jurors' inability to agree
	 For cases dealing with this subject, see sec. 8.673.

	8.5364  On necessity of juror unanimity
	 For cases dealing with this subject, see sec. 8.545.

	8.5365  Other-crimes evidence
	 For cases dealing with this subject, see sec. 14.33.

	8.5366  Offense charged
	 For cases dealing with this subject, see sec. 8.542.

	8.5367  Defendant's self-interest
	 For cases dealing with this subject, see sec. 8.5324.

	8.5368  Consequences of NGI verdict
	 For cases dealing with this subject, see sec. 8.753.

	8.5369  Other matters
	8.53691  Prohibition on instructing jury it may draw negative inference from defendant's failure to testify
	 For cases dealing with this subject, see sec. 24.522.

	8.53692  Rule that contributory negligence of victim is no defense
	 For cases dealing with this subject, see sec. 31.712.

	8.53693  On matters arising in ch. 980 (sexual predator) commitment proceeding
	 For cases dealing with this subject, see sec. 10.737.



	8.537  On other matters
	8.5371  Circumstantial evidence
	 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 752 (1990): 1989 Term, p. 8-11, sec. 8.5341.
	 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 (1979): 1979 Term, p. 50, sec. 4.533.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶14.

	8.5372  Falsus in uno
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 36, sec. 4.526.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶39-43.
	 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 (Ct. App. 1994): 1994 Term, p. 8-7, sec. 8.5372.
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 8-8, sec. 8.535.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 84, sec. 4.5373.

	8.5373  Alibi
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 37, sec. 4.527.

	8.5374  On consequence of verdict in general
	 Shannon v. United States, 114 S. Ct. 2419 (1994): 1993 Term, p. 8-6, sec. 8.5364.

	8.5375  Drawing no adverse inference from defendant's failure to testify
	8.53751  Failure to give instruction on this matter when requested is error
	 James v. Kentucky, 104 S. Ct. 1830 (1984): 1983 Term, p. 94, sec. 4.5372.
	 Carter v. Kentucky, 101 S. Ct. 1112 (1981): 1980 Term, p. 53, sec. 4.534.
	 For cases dealing with the applicability of the harmless error rule to the failure to give a requested instruction on drawing no adverse inference from the defendant's failure to testify, see sec. 11.7336.

	8.53752  Giving instruction on this matter over defendant's objection is not error
	 Lakeside v. Oregon, 98 S. Ct. 1091 (1978): 1977 Term, p. 36, sec. 4.523.

	8.53753  Trial counsel not ineffective for failure to request this instruction
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 25.2581.

	8.53754  Prohibition on instructing jury it may draw negative inference from defendant's failure to testify
	 For cases dealing with this subject, see sec. 24.522.


	8.5376  On consideration of prior sexual conduct between victim and defendant in sexual assault prosecution to determine whether victim consented to alleged sexual intercourse or contact
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151.

	8.5377  Prior inconsistent statement of complaining witness
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 53, sec. 4.532.

	8.5378  Use of evidence of one crime being tried to prove another crime being tried in prosecution for multiple offenses
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 54, sec. 4.535.

	8.5379  On "pedagogical device" summarizing and organizing evidence (e.g., chart summarizing witnesses' testimony prepared as witnesses testified) used during course of trial
	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.


	8.538  On other matters (cont'd)
	8.5381  Missing witness
	8.5382  Confessions and admissions against interest
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 72, sec. 4.5372.

	8.5383  Acceptance of stipulated fact as conclusively proven
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 93, sec. 4.5371.

	8.5384  Defendant's conduct or whereabouts after crime committed or defendant accused of crime
	8.53841  In general
	 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 706, 772 N.W.2d 710, at ¶3.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 8-11, sec. 8.534.

	8.53842  Flight
	 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 706, 772 N.W.2d 710, at ¶1, 18-27.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 8-11, sec. 8.534.
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 11-6, sec. 11.341.
	 For cases dealing with the inferences that may be drawn from the defendant's flight, see sec. 8.5317.


	8.5385  That defense witness was unavailable because of incompetency
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 87, sec. 4.5372.

	8.5386  Instruction to juror concerned about business commitment that obligation as juror comes first
	 For cases dealing with this subject, see sec. 8.6991.

	8.5387  Inconsistent testimony
	 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 (Ct. App. 1987): 1986 Term, p. 83, sec. 4.5321.

	8.5388  Right of jury to ignore statute under which defendant is prosecuted
	 For cases dealing with this subject, see sec. 8.6992.

	8.5389  Defendant's invocation of fifth amendment privilege on cross-examination
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 65, sec. 5.471.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 43, sec. 4.5361.


	8.539  On other matters (cont'd)
	8.5391  Prima facie evidence of intent
	 For cases dealing with this subject, see sec. 8.53182.

	8.5392  Multiple conspiracies
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 43, sec. 4.535.

	8.5393  Drawing no adverse inference from fact that child is screened from defendant while testifying
	 State v. Thomas, 150 Wis. 2d 374, 442 N.W.2d 10 (1989): 1988 Term, p. 27-4, sec. 27.42.

	8.5394  Time of offense
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 275 (Ct. App. 1987): 1987 Term, p. 8-7, sec. 8.532.

	8.5395  Defense of accident
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶26-27.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.257.

	8.5396  Drawing no adverse inference from fact that child is screened from defendant while testifying
	 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 (1988): 1987 Term, p. 27-10, sec. 27.42.

	8.5397  On jurors' right to use common knowledge and experience
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶15.
	 For cases dealing generally with the jurors' right to use their common knowledge and experience in assessing the defendant's guilt, see sec. 19.14.

	8.5398  On jury nullification
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 26-1, sec. 26.41.
	 For cases dealing generally with jury nullification, see sec. 26.47.
	 For cases dealing with jury's right to ignore statute under which defendant is prosecuted, see sec. 8.6992.

	8.5399  Other matters
	8.53991  On not letting defendant's guilt or innocence of crime charged in one count affect verdict on other counts
	 For cases dealing with this subject, see sec. 8.54621.

	8.53992  Possible penalties for offense
	 For cases dealing with the impropriety of a prosecutor's reference to possible penalties in closing argument, see sec. 8.4397.

	8.53993  Advice of counsel
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33.

	8.53994  Attorney's remarks are not evidence
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶15.

	8.53995  Conditional relevance
	 For cases dealing with this subject, see sec. 20.8896.




	8.54  Particular Instruction Problems
	8.541  Curing error or prejudice through instruction
	8.5411  In general
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 6-33, sec. 6.9412.
	 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, p. 84, sec. 4.5411.
	 Parker v. Randolph, 99 S. Ct. 2132 (1979): 1978 Term, p. 45, sec. 4.541.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 98, sec. 5.2233.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 109, sec. 5.221.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 64, sec. 4.541.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 53, sec. 4.546.
	 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 (1980): 1979 Term, p. 126, sec. 9.42.
	 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 (1979): 1979 Term, p. 53, sec. 4.546.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 45, sec. 4.541.
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 45, sec. 4.541.
	 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 (1978): 1977 Term, p. 37, sec. 4.532.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶37.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶59.
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶24.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶36.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 (Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331.
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221.
	 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 (Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 8-9, sec. 8.5411.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.231.
	 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 (Ct. App. 1988): 1987 Term, p. 8-21, sec. 8.823.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 84, sec. 4.5411.
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 68, sec. 4.481.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 67, sec. 4.471.
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 85, sec. 4.433.
	 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 (Ct. App. 1983): 1983 Term, p. 94, sec. 4.541.
	 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 (Ct. App. 1983): 1983 Term, p. 114, sec. 5.321.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 81, sec. 4.871.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 41, sec. 3.321.
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 69, sec. 4.822.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 64, sec. 4.541.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 54, sec. 4.541.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 54, sec. 4.541.
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 48, sec. 4.44.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 48, sec. 4.45.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 52, sec. 4.546.
	 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 (Ct. App. 1979): 1978 Term, p. 94, sec. 9.41.
	 For cases dealing with limiting instructions designed to foreclose jury's improper use of evidence that has been properly admitted, see sec. 8.547.
	 For cases dealing with the sufficiency of an instruction on other-crimes evidence to obviate prejudice resulting from such evidence, see sec. 14.333.

	8.5412  Presumption that admonitory instruction followed
	 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, p. 84, sec. 4.5411.
	 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 Term, p. 88, sec. 4.5412.
	 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 Term, p. 72, sec. 4.541.
	 Watkins v. Sowders, 101 S. Ct. 654 (1981): 1980 Term, p. 52, sec. 4.51.
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶46.
	 State v. Knight, 143 Wis. 2d 408, 421 N.W.2d 847 (1988): 1987 Term, p. 8-9, sec. 8.5412.
	 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 (1985): 1984 Term, p. 88, sec. 4.5412.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶59.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶36.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841.
	 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 (Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 8-9, sec. 8.5412.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371.
	 For cases dealing generally with the presumption that the jury follows instructions, see sec. 8.551.
	 For cases dealing specifically with the presumption that the jury follows limiting instructions, see sec. 8.5475.

	8.5413  Who has obligation to request instruction
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 8-12, sec. 8.5412.


	8.542  Instructing on offense charged
	8.5421  Necessity to instruct on every element of offense charged
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶31.
	 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, at ¶13.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 131, sec. 12.314.
	 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 (Ct. App. 1980): 1980 Term, p. 55, sec. 4.5422.
	 For cases dealing with directing a verdict on a particular element, see sec. 26.432.
	 For cases dealing with the requirement of a finding of all essential elements of the crime by the jury, see sec. 26.44.
	 For cases dealing with the requirement that every element of the offense charged must be proved beyond a reasonable doubt, see sec. 30.312.

	8.5422  Controlled by statute creating crime, not allegations of information
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 55, sec. 4.5423.
	 For cases dealing generally with the relationship between the sufficiency of the evidence and the allegations of the charging document, see sec. 19.51.

	8.5423  Not limited to exact language of, or specific means of committing offense alleged in, information
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 26, sec. 2.651.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 51, sec. 4.5411.
	 For cases dealing generally with the relationship between the sufficiency of the evidence and the allegations of the charging document, see sec. 19.51.

	8.5424  When defense raised
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 54, sec. 4.5421.

	8.5425  Need to require unanimity on alternative means of committing crime
	 For cases dealing with this subject, see sec. 8.68121.


	8.543  Instructing on presumptions
	8.5431  Determining nature of presumption in jury instruction
	 Mills v. Maryland, 108 S. Ct. 1860 (1988): 1987 Term, p. 8-15, sec. 8.5712.
	 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 Term, p. 119, sec. 5.914.
	 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 Term, p. 45, sec. 4.3441.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.
	 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 (1981): 1981 Term, p. 65, sec. 4.5421.
	 Adams v. State, 95 Wis. 2d 529, 290 N.W.2d 872 (1980): 1979 Term, p. 52, sec. 4.5421.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 52, sec. 4.5421.
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121.
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 52, sec. 4.5421.
	 For cases dealing generally with the need to determine how reasonable person would have viewed instruction in determining its propriety, see sec. 8.5713.

	8.5432  Constitutionality of instructions relating to presumptions
	 For cases dealing with this subject, see sec. 20.24.

	8.5433  Required content of instructions on presumptions in general
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 88, sec. 4.5424.
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311.

	8.5434  Instructions relating to particular presumptions
	 For cases dealing with this subject, see sec. 8.531.

	8.5435  Instruction on presumption that improperly shifts burden of proof subject to harmless error analysis
	 For cases dealing with this subject, see sec. 20.28.

	8.5436  Other matters

	8.544  Instructing in the disjunctive
	 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 Term, p. 8-14, sec. 8.6122.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 57, sec. 4.62.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 58, sec. 4.62.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 58, sec. 4.62.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 147, sec. 11.321.
	 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 (1979): 1978 Term, p. 104, sec. 11.123.
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 37, sec. 4.531.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.
	 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 (Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 52, sec. 4.543.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 136, sec. 11.1251.
	 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 (Ct. App. 1979): 1978 Term, p. 105, sec. 11.123.
	 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 (Ct. App. 1978): 1978 Term, p. 105, sec. 11.123.
	 For cases dealing with instructing on the necessity of juror unanimity, see sec. 8.545.

	8.545  Instructing on necessity of unanimity; crafting jury instructions so as to preserve defendant's right to unanimous jury verdict
	8.5451  In general
	 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 781 (1985): 1984 Term, p. 172, sec. 10.81.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 95, sec. 4.544.
	 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 (1982): 1982 Term, p. 75, sec. 4.681.
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 145, sec. 12.1212.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 57, sec. 4.62.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 58, sec. 4.62.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 58, sec. 4.62.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 54, sec. 4.62.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 147, sec. 11.321.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 8-14, sec. 8.6121.
	 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 (Ct. App. 1987): 1987 Term, p. 35-3, sec. 35.3221.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 185, sec. 12.312.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 145, sec. 12.1212.
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 57, sec. 4.62.
	 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 (Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 52, sec. 4.543.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 136, sec. 11.1251.
	 For cases dealing with the necessity that the verdict be unanimous, see sec. 8.681.
	 For cases dealing specifically with the need for jury unanimity as to the theory of party to the crime liability, see sec. 31.212.

	8.5452  Need for instruction telling jurors they must be unanimous about specific act that forms basis for each count when evidence establishes multiple acts and verdict does not tie particular act to particular count
	8.54521  In general
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.

	8.54522  When evidence regarding each act is of similar quality so that jurors would have no basis for believing one act occurred but another did not
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶17.


	8.5453  Instruction on necessity of unanimity not required if poll of jury shows unanimity
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452.

	8.5454  When information charges defendant with multiple counts based on multiple acts violating same criminal statute, jury instructions should tie specific act to each count charged
	8.54541  In general
	 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 767 N.W.2d 585, at ¶10-14.

	8.54542  When information fails to tie specific act to specific count, failure may not be prejudicial when jury returns guilty verdicts on all counts charged
	 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 767 N.W.2d 585, at ¶23-27.



	8.546  Instructing when multiple defendants or offenses involved
	8.5461  Multiple defendants
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 6-33, sec. 6.9412.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 45, sec. 4.543.

	8.5462  Multiple offenses
	8.54621  In general
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 54, sec. 4.535.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.514.

	8.54622  Multiple violations of same statute
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441.



	8.547  Limiting instructions
	8.5471  Need for
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 100, sec. 5.271.
	 For cases dealing with the need for a limiting instruction when other crimes evidence admitted, see sec. 14.332.

	8.5472  Sufficiency of
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 6-33, sec. 6.9412.
	 Tennessee v. Street, 105 S. Ct. 2078 (1985): 1984 Term, p. 154, sec. 8.642.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶36.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶24.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331.
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852.
	 For cases dealing generally with curing error or prejudice through instruction, see sec. 8.541.

	8.5473  When other crimes evidence admitted
	 For cases dealing with this subject, see sec. 14.33.

	8.5474  Foreclosing unconstitutional use of evidence by limiting instruction
	 Cruz v. New York, 107 S. Ct. 1714 (1987): 1986 Term, p. 177, sec. 8.6832.

	8.5475  Presumption that jury follows limiting instruction
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371.
	 For cases dealing generally with the presumption that admonitory instruction was followed, see sec. 8.5412.
	 For cases dealing generally with the presumption that the jury follows instructions, see sec. 8.551.

	8.5476  Who has obligation to request instruction
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 8-12, sec. 8.5412.


	8.548  Other problems
	8.5481  Instructing on theory, manner, or method of committing crime under which defendant cannot properly be convicted
	8.54811  Because theory, manner, or method of committing crime is not supported by evidence
	 For cases dealing with this subject, see sec. 19.574.
	 For cases dealing with the effect of the insufficiency of the evidence as to one basis upon which the jury was instructed when evidence was sufficient to support another basis of liability, see secs. 11.841 and 19.551.
	 For cases dealing with this subject in the context of party-to-the-crime liability, see sec. 31.266.

	8.54812  Because theory, manner, or method of committing crime is constitutionally or otherwise invalid
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 For cases dealing with the effect of the constitutional or other invalidity of one basis or theory of liability considered by the trier of fact when the evidence is sufficient to support another basis or theory of liability properly considered by the trier of fact, see sec. 19.552.


	8.5482  Use of "alleged" in instructions
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶30-32.


	8.549  Other problems (cont'd)
	8.5491  Instructing when jurors are unable to reach verdict
	 For cases dealing with this subject, see sec. 8.673.

	8.5492  Shifting burden of proof in instructions
	 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 (1986): 1986 Term, p. 249, sec. 12.9311.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.
	 For cases dealing generally with the shifting of the burden of proof to the defendant, see sec. 30.33.

	8.5493  Court may not direct verdict with respect to guilt or particular element
	 For cases dealing with this subject, see sec. 26.43.

	8.5494  Singling defendant out for derogatory treatment
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 84, sec. 4.5373.

	8.5495  Giving instruction for defendant's benefit over defendant's objection
	 Lakeside v. Oregon, 98 S. Ct. 1091 (1978): 1977 Term, p. 36, sec. 4.523.

	8.5496  Use of "road map" instruction to clarify relationship between greater and lesser offenses instructed on
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.543.

	8.5497  Bridging or transitional instruction between offenses
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.

	8.5498  Instructing that particular thing, situation, or circumstance fulfills element of crime
	8.54981  In general
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.

	8.54982  Instructing that "mobile home is a building"
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.


	8.5499  Other instruction problems
	8.54991  Reinstructing jury in response to question raised by jury during deliberations
	 For cases dealing with this subject, see sec. 8.634.

	8.54992  Failure to read not guilty verdict to jury
	 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 (1995): 1994 Term, p. 8-9, sec. 8.546.

	8.54993  Trial judge may not comment on evidence
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 51, sec. 4.537.

	8.54994  Instruction that is correct statement of law may nevertheless be erroneous if it is incomplete
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶44.




	8.55  Other Matters Relating To Instructions
	8.551  Presumption that jurors follow instructions
	 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 Term USSC-26.
	 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 Term, p. 9-27, sec. 9.562.
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 8-42, sec. 8.551.
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 8-6, sec. 8.551.
	 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 Term, p. 8-10, sec. 8.551.
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 6-33, sec. 6.9412.
	 Yates v. Evatt, 111 S. Ct. 1884 (1991): 1990 Term, p. 8-12, sec. 8.552.
	 Richardson v. Marsh, 107 S. Ct. 1702 (1987): 1986 Term, p. 178, sec. 8.684.
	 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 Term, p. 72, sec. 4.541.
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶23.
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶33.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Knight, 143 Wis. 2d 408, 421 N.W.2d 847 (1988): 1987 Term, p. 8-9, sec. 8.5412.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶36.
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶21.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶17.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶41.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶26.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶36.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶31.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶15.
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶17.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶19.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶31.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 8-12, sec. 8.6912.
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.
	 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 (Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432.
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 8-3, sec. 8.431.
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 31-3, sec. 31.381.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 6-2, sec. 6.163.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.
	 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 (Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 (Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.551.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371.
	 For cases dealing specifically with the presumption that the jury follows admonitory instructions, see sec. 8.5412.
	 For cases dealing specifically with the presumption that the jury follows limiting instructions, see sec. 8.5475.

	8.552  Persuasiveness of work of Criminal Jury Instructions Committee and weight to be accorded uniform instructions
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶70.
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 8-6, sec. 8.552.
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 8-10, sec. 8.552.
	 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 (1986): 1985 Term, p. 72, sec. 4.551.
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 174, sec. 12.3322.
	 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 (1983): 1983 Term, p. 95, sec. 4.551.
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶11.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶26.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶13.
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶8.
	 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, at ¶19.
	 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 (Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373.
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 8-20, sec. 8.552.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 8-9, sec. 8.552.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 40-1, sec. 40.215.
	 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 (Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 33.2124.
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 34-5, sec. 34.3511.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 8-10, sec. 8.552.
	 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 (Ct. App. 1991): 1991 Term, p. 8-12, sec. 8.551.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. O'Neil, 141 Wis. 2d 535, 416 N.W.2d 77 (Ct. App. 1987): 1987 Term, p. 8-10, sec. 8.552.
	 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 767 (Ct. App. 1987): 1986 Term, p. 85, sec. 4.552.

	8.553  Necessity of instructions conference
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 46, sec. 4.561.

	8.554  When instruction so prejudicial as to be unconstitutional
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 72, sec. 4.552.

	8.555  Need for reinstruction not indicative of denial of right to fair trial
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 52, sec. 4.545.

	8.556  Requirement that substantive instructions be given to jury in writing
	 For cases dealing with this subject, see sec. 8.611.

	8.557  Trial court's obligation to notify counsel of changes made in jury instructions following the instructions conference
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-12, sec. 8.551.

	8.558  Defendant not entitled to mid-trial advisory ruling on sufficiency of evidence to support particular instruction
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 8-12, sec. 8.573.

	8.559  Instruction on uncharged offense, not as potential subject of conviction, but to explain nature of charged offense, may be appropriate, but only under very rare circumstances
	 For cases dealing with this subject, see sec. 8.5212.


	8.56  Waiver Of Objection To Instructions
	8.561  General rule: failure to object to instruction constitutes waiver of contention that it should not have been given or that it was erroneous
	8.5611  In general
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 8-43, sec. 8.5611.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶38.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶26.
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶11-12.
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 8-13, sec. 8.562.
	 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 (1986): 1986 Term, p. 86, sec. 4.5631.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 72, sec. 4.561.
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 90, sec. 4.5622.
	 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 (1982): 1982 Term, p. 73, sec. 4.562.
	 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 (1982): 1981 Term, p. 65, sec. 4.561.
	 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 (1982): 1981 Term, p. 65, sec. 4.561.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 57, sec. 4.562.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 56, sec. 4.561.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 114, sec. 10.423.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 53, sec. 4.551.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 46, sec. 4.551.
	 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 767 N.W.2d 585, at ¶15-17.
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶10.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶34-36.
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶17.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶73.
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶19.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611.
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.564.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221.
	 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. App. 1990): 1989 Term, p. 10-4, sec. 10.281.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 8-12, sec. 8.561.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.543.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 8-10, sec. 8.565.
	 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 (Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912.
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 8-10, sec. 8.561.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 8-12, sec. 8.561.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 8-14, sec. 8.5641.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 8-13, sec. 8.561.
	 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 (Ct. App. 1987): 1986 Term, p. 85, sec. 4.561.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 86, sec. 4.561.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 86, sec. 4.561.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 162, sec. 12.1262.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 95, sec. 4.561.
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 95, sec. 4.561.
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 168, sec. 12.7213.
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 56, sec. 4.561.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 56, sec. 4.561.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 56, sec. 4.561.
	 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 (Ct. App. 1980): 1980 Term, p. 56, sec. 4.561.
	 State v. McNeal, 95 Wis. 2d 63, 288 N.W.2d 874 (Ct. App. 1980): 1979 Term, p. 53, sec. 4.551.
	 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 (Ct. App. 1979): 1978 Term, p. 46, sec. 4.551.

	8.5612  Necessity of objection on specific ground
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 8-43, sec. 8.5611.

	8.5613  Failure to object to material variance between instructions given and instructions proposed does not constitute waiver
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452.

	8.5614  Rule does not apply when basis for objection (i.e., controlling appellate decision) did not exist at time of trial
	 For cases dealing with this subject, see sec. 8.5654.

	8.5615  Rule applies to failure to object to reinstruction that defendant claims was insufficient or incorrect
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶17.

	8.5616  Objection is sufficient even if it was not made when court announced instructions to be given or when court gave instructions, if it is made when jury asks for clarification regarding written instructions
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶24.


	8.562  General rule: failure to request instruction or object to its omission constitutes waiver of contention that it should have been given
	8.5621  In general
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 54, sec. 4.535.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 56, sec. 4.561.
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 53, sec. 4.551.
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 46, sec. 4.551.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.
	 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 (Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 8-11, sec. 8.5621.
	 State v. Lagar, 190 Wis. 2d 424, 526 N.W.2d 836 (Ct. App. 1994): 1994 Term, p. 8-7, sec. 8.5372.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.564.
	 State v. DeSantis, 151 Wis. 2d 504, 445 N.W.2d 331 (Ct. App. 1989): 1989 Term, p. 8-12, sec. 8.5621.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 18-3, sec. 18.512.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933.
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 95, sec. 4.561.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 56, sec. 4.561.

	8.5622  Necessity of particularized objection from counsel to court's refusal to give instruction
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 8-13, sec. 8.562.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 8-12, sec. 8.5622.

	8.5623  Failure to object to omission of instruction proposed in instructions given does not constitute waiver
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452.


	8.563  General rule: request for instruction constitutes waiver of contention that it should not have been given or that it was erroneous
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-6, sec. 35.523.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 8-11, sec. 8.567.
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211.

	8.564  Exceptions to general rules
	8.5641  Where instruction misstates the law
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 (1986): 1986 Term, p. 86, sec. 4.5631.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 46, sec. 4.551.
	 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 (1978): 1977 Term, p. 67, sec. 9.234.
	 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 (Ct. App. 1987): 1986 Term, p. 85, sec. 4.561.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 243, sec. 12.7923.
	 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 324 (Ct. App. 1982): 1981 Term, p. 66, sec. 4.562.
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 168, sec. 12.7213.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 57, sec. 4.562.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 56, sec. 4.561.
	 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 (Ct. App. 1979): 1979 Term, p. 53, sec. 4.552.
	 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 (Ct. App. 1978): 1978 Term, p. 46, sec. 4.552.

	8.5642  Where interests of justice require consideration
	8.56421  Review of waived error in jury instruction through exercise of discretionary power of reversal in general
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶12.
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221.
	 For cases dealing with the rule limiting the court of appeals' review of waived error to error that can be reached in the exercise of its discretionary power of reversal or that is the product of ineffective assistance of counsel, see sec. 8.567.

	8.56422  Review of waived error where real controversy has not been fully tried
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶12.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142.

	8.56423  Defendant must adequately develop argument for consideration in interests of justice before appellate court will consider request for review in interests of justice
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶18.


	8.5643  Where instruction deals with state's burden of proof
	 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 728 (Ct. App. 1984): 1984 Term, p. 90, sec. 4.5621.

	8.5644  Where interest of good judicial administration warrants review or correctness of instruction is matter of concern in the administration of courts
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 73, sec. 4.5624.
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 90, sec. 4.5622.

	8.5645  Where objection goes to authority of trial judge
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 90, sec. 4.5622.

	8.5646  Where error in instruction is so plain or fundamental that it affects substantial rights (plain error)
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 9-30, sec. 9.562.
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 8-14, sec. 8.5642.
	 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 (1982): 1981 Term, p. 65, sec. 4.561.
	 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 (1982): 1981 Term, p. 66, sec. 4.562.
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 46, sec. 4.552.
	 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 (1978): 1978 Term, p. 46, sec. 5.552.
	 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 (1978): 1977 Term, p. 67, sec. 9.234.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611.
	 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 (Ct. App. 1987): 1986 Term, p. 85, sec. 4.561.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 243, sec. 12.7923.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 162, sec. 12.1262.
	 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 (Ct. App. 1985): 1984 Term, p. 90, sec. 4.5624.
	 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 324 (Ct. App. 1982): 1981 Term, p. 66, sec. 4.562.
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 168, sec. 12.7213.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 57, sec. 4.562.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 56, sec. 4.561.

	8.5647  Where challenge to instruction raises federal or state constitutional question
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 72, sec. 4.561.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 95, sec. 4.562.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 57, sec. 4.562.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 114, sec. 10.423.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 8-14, sec. 8.5641.
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 96, sec. 4.562.

	8.5648  Where "compelling circumstances" exist
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 56, sec. 4.561.
	 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 (Ct. App. 1987): 1986 Term, p. 85, sec. 4.561.

	8.5649  Where instruction goes to integrity of the fact finding process
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 8-14, sec. 8.5641.
	 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 (1986): 1986 Term, p. 86, sec. 4.5631.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 72, sec. 4.561.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 95, sec. 4.562.
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 8-14, sec. 8.5641.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 73, sec. 4.562.


	8.565  Exceptions to general rules (cont'd)
	8.5651  Where issue likely to recur
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933.

	8.5652  Where appellate court, in exercise of discretion, chooses to consider objection
	 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 (1982): 1982 Term, p. 73, sec. 4.562.

	8.5653  Where failure to object is result of ineffective assistance of counsel
	 For cases dealing with the rule limiting the court of appeals' review of waived error to error that can be reached in the exercise of its discretionary power of reversal or that is the product of ineffective assistance of counsel, see sec. 8.567.

	8.5654  Where decision showing instruction to be in error was decided after defendant's trial
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 (Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512.

	8.5655  Where alleged error is of sufficient public interest to merit decision
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	8.5656  Where supreme court exercises its inherent authority to consider error in instruction in furtherance of its institutional law-making responsibility
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶13.

	8.5657  Where supreme court decides to exercise broad discretionary authority to review instruction
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶26.


	8.566  Respondent does not waive right to argue on appeal that instruction about whose content appellant is complaining should not have been given by requesting it or failing to object to it in trial court
	 United States v. Watts, 117 S. Ct. 633 (1997): 1996 Term, p. 38-13, sec. 38.8211.
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 19-2, sec. 19.512.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 152, sec. 10.441.

	8.567  Limitations on court of appeals' review of waived error in instructions
	8.5671  In general
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 8-13, sec. 8.565.
	 State v. Allen, 157 Wis. 2d 265, 459 N.W.2d 461 (1990): 1990 Term, p. 10-3, sec. 10.281.
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 767 N.W.2d 585, at ¶15-18.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶36.
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶17.
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶19.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 8-11, sec. 8.5621.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.564.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221.
	 State v. Allen, 159 Wis. 2d 53, 464 N.W.2d 426 (Ct. App. 1990): 1990 Term, p. 10-3, sec. 10.281.
	 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. App. 1990): 1989 Term, p. 10-4, sec. 10.281.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.543.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 8-10, sec. 8.565.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 8-10, sec. 8.564.
	 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 (Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912.

	8.5672  When defendant fails to object to instructions because decision showing instructions to be erroneous not decided until after defendant's trial
	 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 (Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512.
	 For cases dealing generally with the exception to the waiver rules when the decision showing the instruction to be in error was decided after the defendant's trial, see sec. 8.5654.


	8.568  Limitations on trial court's review of waived error
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 8-10, sec. 8.565.

	8.569  Other matters
	8.5691  Withdrawal of request for instruction
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 8-14, sec. 8.565.

	8.5692  On appeal, failure to cite portions of record relevant to claimed error in instructions is deemed waiver of issue
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 8-11, sec. 8.567.



	8.57  Appellate Review Of Allegedly Erroneous Instructions
	8.571  Principles governing review
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).
	8.5711  In general
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 8-12, sec. 8.5711.
	 California v. Brown, 107 S. Ct. 837 (1987): 1986 Term, p. 87, sec. 4.5711.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶9.
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶9.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶29.
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 (1996): 1995 Term, p. 36-1, sec. 36.1313.
	 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 (1988): 1987 Term, p. 8-15, sec. 8.5711.
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 8-15, sec. 8.5711.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 73, sec. 4.571.
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 96, sec. 4.571.
	 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 (1982): 1982 Term, p. 207, sec. 12.9212.
	 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 (1982): 1981 Term, p. 66, sec. 4.571.
	 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 (1982): 1981 Term, p. 66, sec. 4.571.
	 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 (1981): 1981 Term, p. 66, sec. 4.571.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 57, sec. 4.57.
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 53, sec. 4.561.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 47, sec. 4.57.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 47, sec. 4.57.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶6.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶23.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶8.
	 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 137, 701 N.W.2d 42, at ¶6.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶29-30.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶8.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶17.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 40.3322.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 8-8, sec. 8.5341.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 40-1, sec. 40.215.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 8-10, sec. 8.531.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 8-12, sec. 8.5711.
	 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. App. 1989): 1989 Term, p. 8-10, sec. 8.531.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 8-11, sec. 8.5711.
	 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 (Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912.
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 8-8, sec. 8.535.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 73, sec. 4.571.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.514.
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 90, sec. 4.51.
	 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 513 (Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212.
	 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 (Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 57, sec. 4.57.
	 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 (Ct. App. 1979): 1979 Term, p. 125, sec. 9.42.
	 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 (Ct. App. 1979): 1978 Term, p. 47, sec. 4.57.

	8.5712  Review of content of instruction given
	8.57121  In general
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.


	8.5713  Must determine how reasonable juror would have viewed instruction
	 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 Term, p. 8-4, sec. 8.5351.
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 8-12, sec. 8.5711.
	 Cage v. Louisiana, 111 S. Ct. 328 (1990): 1990 Term, p. 8-9, sec. 8.5311.
	 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 Term, p. 8-13, sec. 8.5712.
	 Mills v. Maryland, 108 S. Ct. 1860 (1988): 1987 Term, p. 8-15, sec. 8.5712.
	 California v. Brown, 107 S. Ct. 837 (1987): 1986 Term, p. 87, sec. 4.5711.
	 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 Term, p. 119, sec. 5.914.
	 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 (1986): 1986 Term, p. 249, sec. 12.9311.
	 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 (1982): 1982 Term, p. 146, sec. 8.921.
	 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 (1982): 1981 Term, p. 66, sec. 4.571.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 40-1, sec. 40.215.
	 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 728 (Ct. App. 1984): 1984 Term, p. 91, sec. 4.5712.

	8.5714  No grounds for reversal when instructions, considered as a whole and in their entirety, communicate correct statement of law
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶6.
	8.57141  In general
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶27, 57.
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶15.
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶8.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶37.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶18.

	8.57142  Error in instruction may be rendered harmless if other correct statements of law are contained in instructions
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶29.


	8.5715  Instruction not to be judged in artificial isolation, but in context of overall charge; must consider instructions in their entirety or as a whole
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).
	 Middleton v. McNeil, 124 S. Ct. 1830 (2004).
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 8-43, sec. 8.5715.
	 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 Term, p. 8-6, sec. 8.5713.
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 8-12, sec. 8.5711.
	 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 Term, p. 8-13, sec. 8.5713.
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶27.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 8-7, sec. 8.5351.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 33-5, sec. 33.2231.
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶31.
	 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 137, 701 N.W.2d 42, at ¶6.
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶16.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶29.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶9.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, 32.7311.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 40-1, sec. 40.215.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.5713.
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441.

	8.5716  When defense request for instruction denied, reviewing court must view evidence in light most favorable to defendant
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶22.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 5-1, sec. 5.21.
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 5-1, sec. 5.24.
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 63, sec. 4.532.

	8.5717  "Reasonable likelihood" principles
	8.57171  In assessing whether instruction was constitutionally defective, must ask whether there is "reasonable likelihood" that jury understood instructions in unconstitutional manner, not whether instruction could have been applied in unconstitutional manner
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).
	 Ayers v. Belmontes, 127 S. Ct. 469 (2006).
	 Middleton v. McNeil, 124 S. Ct. 1830 (2004).
	 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 Term, p. 8-36, sec. 8.5712.
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 8-43, sec. 8.5714.
	 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 Term, p. 8-4, sec. 8.5351.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 8-7, sec. 8.5351.
	 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 137, 701 N.W.2d 42, at ¶6.

	8.57172  When defendant contends that interplay of legally correct instructions impermissibly misled jury, the proper standard is whether there is a reasonable likelihood that the jury applied the challenged instructions in a manner that violates the constitution
	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.

	8.57173  In determining whether language in instruction led to misunderstanding of law to be applied, reviewing court must determine whether there is reasonable likelihood that jury misunderstood instruction
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶31.


	8.5718  Other matters
	8.57181  Whether there are sufficient facts to warrant giving of instruction is question of law that is reviewed de novo; whether evidence established basis for giving requested instruction is question of law subject to independent review of appellate court
	 For cases dealing with this subject, see sec. 8.5722.

	8.57182  Inquiry when appellate court considering whether interplay of challenged jury instructions violated a defendant's constitutional rights by misleading the jury
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.

	8.57183  New trial not warranted unless error is deemed prejudicial
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.

	8.57184  Review of refusal to give requested instruction
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.

	8.57185  In reviewing instructions, should appellate court consider entire context of case, including arguments of counsel?
	 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 Term USSC-26.
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶41.
	 For cases dealing with the principle that arguments of counsel cannot substitute for instruction by the court, see sec. 8.5192.

	8.57186  If instructions given adequately cover law applicable to facts, appellate court will not find error
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶16.

	8.57187  Error in instructions warrants reversal only if error probably, and not merely possibly, misled jury
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶15.

	8.57188  If instructions accurately state law, appellate court will affirm trial court's choice of instructions
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶8.



	8.572  Standards of review
	8.5721  In general
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶9.
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶23, 28.
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶6.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶6.
	 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, at ¶9.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶30.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶8.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 40-1, sec. 40.215.

	8.5722  When issue is whether there are sufficient facts to warrant giving of instruction; whether evidence established basis for giving requested instruction is question of law subject to independent review of appellate court
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶44.
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶16.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶23.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶8.
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶12.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.
	 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 (Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322.

	8.5723  When issue is whether jury instruction deprived defendant of right to due process
	 Middleton v. McNeil, 124 S. Ct. 1830 (2004).
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶53.
	 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 137, 701 N.W.2d 42, at ¶6.
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶16.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶29.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶9.

	8.5724  When issue is whether instructions were correct statement of the law
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶23.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶8.
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶10.

	8.5725  Whether jury instruction is appropriate given facts of case is legal issue subject to independent review
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶6.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶8.
	 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, at ¶9.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶8.

	8.5726  When instruction issue involves definition or construction of statutory words or terms
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶22.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶6.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶8.

	8.5727  Of question whether instructions fully and fairly informed jury of law applicable to charges being tried
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶9.

	8.5728  Of question whether error in instruction was harmless beyond a reasonable doubt
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶9.


	8.573  Court will not review trial court's mid-trial advisory opinion on sufficiency of evidence to support particular instruction
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 8-12, sec. 8.573.

	8.574  Necessity of record
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 120, sec. 9.131.

	8.575  Respondent does not waive right to argue on appeal that instruction should not have been given by requesting it or failing to object to it in trial court
	 For cases dealing with this subject, see sec. 8.566.

	8.576  Appellate court will not overturn conviction for failure to give pattern instruction not in existence at time of trial
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 8-13, sec. 8.572.

	8.577  Applicability and application of harmless error rule to instructional error
	8.5771  In general
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶18.
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶26.
	 For cases dealing with the applicability of the harmless error rule to particular instructional error, see that error in sec. 11.73.

	8.5772  When trial court erroneously fails to give instruction on defense
	 For cases dealing with this subject, see sec. 40.155.

	8.5773  When instruction not required, error in it is harmless
	 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 1981 Term, p. 151, sec. 12.2182.

	8.5774  In evaluating impact of erroneous instruction, appellate court views instruction in context of entire trial to determine whether there is reasonable possibility that jury was misled
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶12.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶76.


	8.578  Other matters
	8.5781  On appeal, failure to cite portions of record relevant to claimed error in instructions is deemed waiver of issue
	 For cases dealing with this subject, see sec. 8.5692.

	8.5782  Discretionary reversal under Wis. Stat. § 752.35 based on error in jury instruction
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶19.




	8.6  Jury Deliberations And Return Of Verdict
	8.61  Sending Instructions Into Jury Room
	8.611  Requirement that substantive instructions be provided to the jury in writing
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 73, sec. 4.61.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 8-11, sec. 8.543.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 96, sec. 4.61.
	 In Matter of E.B., 109 Wis. 2d 1, 325 N.W.2d 64 (Ct. App. 1982): 1982 Term, p. 74, sec. 4.61.


	8.62  Providing Jury With Exhibits During Deliberations
	8.621  General principles
	8.6211  In general
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶27.
	 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 (1988): 1988 Term, p. 8-11, sec. 8.621.
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 57, sec. 4.61.
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶36, 40.
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 8-12, sec. 8.622.
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822.
	 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 (Ct. App. 1984): 1983 Term, p. 96, sec. 4.62.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 98, sec. 4.62.

	8.6212  Factors court should consider in determining whether exhibit should be sent to jury room during deliberations
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶27.

	8.6213  In providing jury with exhibits, court should avoid undue emphasis on one side's case
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶104-106.


	8.622  Particular Exhibits
	8.6221  Written statements
	8.62211  In general
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 97, sec. 4.62.
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶36, 40.
	 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 (Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751.
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.
	 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 (Ct. App. 1986): 1986 Term, p. 87, sec. 4.62.
	 For cases dealing with due process limitations on sending written statements to jury room during deliberations, see secs. 22.5741 and 22.5742.

	8.62212  Of defendant
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶32.
	 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 (1988): 1988 Term, p. 8-11, sec. 8.622.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 97, sec. 4.62.
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822.
	 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 (Ct. App. 1987): 1987 Term, p. 8-15, sec. 8.622.

	8.62213  Of witness
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 97, sec. 4.62.
	 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 (Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751.
	 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 (Ct. App. 1986): 1986 Term, p. 87, sec. 4.62.

	8.62214  Of investigating officer containing statements of nontestifying declarant implicating defendant
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.


	8.6222  Photographs and other graphic exhibits
	 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 386 (1983): 1982 Term, p. 95, sec. 5.87.
	 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 (1979): 1978 Term, p. 64, sec. 5.861.
	 Sage v. State, 87 Wis. 2d 783, 275 N.W.2d 705 (1979): 1978 Term, p. 92, sec. 9.2211.
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 20-14, sec. 20.5111.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 20-2, sec. 20.511.
	 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 (Ct. App. 1984): 1983 Term, p. 96, sec. 4.62.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 98, sec. 4.62.

	8.6223  Medical and other records
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 57, sec. 4.61.

	8.6224  Criminal complaint
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 8-11, sec. 8.622.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 8-12, sec. 8.622.
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822.

	8.6225  Audiotapes and videotapes
	8.62251  General principles for determining whether to provide jury with audiotape or videotape
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶27-29.

	8.62252  Manner of providing jury with audiotape or videotape: tape should not be sent to jury room; it should be played for jury in courtroom under court's supervision
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶30-34.

	8.62253  Particular tape: Audiotape of conversation between defendant and undercover agent
	 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 (Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221.

	8.62254  Particular tape: Audiotape of defendant's confession
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶32.

	8.62255  Particular tape: Videotape of interview with sexual assault victim
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶24-34.


	8.6226  Exhibit that was not received into evidence
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶65.


	8.623  Waiver of complaint about court's providing jury with exhibits during deliberations
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶25-26.

	8.624  Appellate review of court's rulings regarding providing jury with exhibits during deliberations
	8.6241  Standard of review
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶28.


	8.625  Harmless error
	8.6251  Court's error in sending exhibit to jury room during deliberations is subject to harmless error analysis
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶27.

	8.6252  Determining whether or not error was harmless in particular situation
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶112-127.



	8.63  Communication Between Court And Jurors
	8.631  Need for consultation with, input from, and presence of, defense counsel
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶65-76.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶8-20.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631.
	 For cases dealing with the defendant's right to have counsel present at communications between the court and the jury during deliberations, see sec. 25.15182.
	 For cases dealing with the question whether a denial of a defendant's right to counsel at communications between the court and jurors during deliberations can constitute harmless error, see sec. 25.575.

	8.632  Need for consultation with, input from, and presence of, defendant
	8.6321  In general
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶35-64.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶8-20.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631.
	 For cases dealing with a defendant's right to be present at communications between the court and jurors during deliberations, see sec. 8.81123.
	 For cases dealing with the question whether a denial of a defendant's right to be present at communications between the court and jurors during deliberations can constitute harmless error, see sec. 8.81152.

	8.6322  Applicability of harmless error rule to denial of defendant's right to be present
	 For cases dealing with this subject, see sec. 8.81152.


	8.633  Should be done in open court
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶64.

	8.634  Court's response to jurors' question raised during deliberations
	8.6341  In general
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶29, 57.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶13-17.
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶11, 20.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 8-7, sec. 8.693.
	 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 (Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 86, sec. 4.561.

	8.6342  Adequacy of court's response to jury's question about effect of verdict on some counts but deadlock on others
	 State v. Knight, 143 Wis. 2d 408, 421 N.W.2d 847 (1988): 1987 Term, p. 8-16, sec. 8.632.

	8.6343  Need for consultation with and presence of defense counsel and/or defendant
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631.
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 25-1, sec. 25.162.
	 For cases dealing generally with the defendant's right to be present at communications between the court and the jury, see sec. 8.81123.
	 For cases dealing generally with the defendant's right to have counsel present at communications between the court and the jury during deliberations, see sec. 25.15182.

	8.6344  Reinstructing jury in response to question raised during deliberations
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶9-22.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 8-7, sec. 8.693.

	8.6345  Presumption that jury understands judge's answer to its question
	 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 Term, p. 9-27, sec. 9.562.

	8.6346  Court's response to jurors' question about fact not unequivocally established by evidence submitted to jury, but answered by exhibit that, while admitted into evidence, was not submitted to jury
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶22-29.

	8.6347  Court has duty to respond to inquiry with sufficient specificity and clarity to resolve jury's problem
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶109.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶13-17.

	8.6348  Court not obligated to provide jury with information solely because jury believes it is important to its decision
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶57.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶13.

	8.6349  Other matters
	8.63491  When judge responds to jury's question by directing jury's attention to precise paragraph of initial instructions given, which adequately answers question, and jury asks no follow-up question, it is presumed that jury fully understood judge's answer and appropriately applied jury instructions
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).



	8.635  Need for court's response to juror's statement
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 8-15, sec. 8.631.

	8.636  Court's ex parte contact with foreperson
	 United States v. United States Gypsum Co., 98 S. Ct. 2864 (1978): 1977 Term, p. 38, sec. 4.63.

	8.637  Need to show prejudice
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 47, sec. 4.62.

	8.638  Court's communication with jury should be conducted in open court, not jury room
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631.

	8.639  Other matters
	8.6391  Court has duty to respond to inquiry with sufficient specificity and clarity to clarify resolve jury's problem
	 For cases dealing with this subject, see sec. 8.6347.

	8.6392  Court is not obligated to provide jury with information solely because jury believes it is important to its decision
	 For cases dealing with this subject, see sec. 8.6348.



	8.64  Communication Between Jurors And Third Parties
	8.641  Sequestration of jury during deliberations
	 For cases dealing with this subject, see sec. 8.695.

	8.642  Communication of extraneous prejudicial information
	 For cases dealing with this subject, see secs. 8.6912 and 20.34122.

	8.643  Need to show prejudice
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 47, sec. 4.62.


	8.65  Reading Testimony For Jury
	8.651  In general
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶93.
	 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 (1978): 1978 Term, p. 47, sec. 4.61.
	 Murray v. State, 83 Wis. 2d 621, 266 N.W.2d 288 (1978): 1977 Term, p. 37, sec. 4.61.
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶26-27.

	8.652  When party does not request reading of testimony to jury, trial court does not abuse its discretion by failing t read testimony to jury
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶27.

	8.653  Defendant's right to have testimony read to jury when jury requests it
	8.6531  In general
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶82-111.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶20.

	8.6532  Applicability of harmless error rule to denial of right
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶84.



	8.66  Juror Misconduct
	8.661  Juror's informing other jurors of extraneous prejudicial information
	 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 (1984): 1983 Term, p. 98, sec. 4.6911.
	 For cases dealing with the impeachment of a jury verdict on the basis of extraneous prejudicial information brought to jury's attention, see sec. 8.6912.
	 For cases dealing with the competency of a juror to testify at an inquiry into the validity of a verdict, see sec. 20.34122.

	8.662  Jury experimentation with items not introduced into evidence
	 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 (1995): 1994 Term, p. 8-18, sec. 8.6913.
	 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 (Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913.

	8.663  Providing fellow jurors with dictionary definition
	 For cases dealing with this subject, see sec. 8.69124.


	8.67  Inability Of Jurors To Agree (Hung Jury); Coercing Verdict; Declaring Mistrial On Account Of Inability To Agree; Discharging Hung Jury
	8.671  In general
	 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term USSC-3.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 8-15, sec. 8.674.

	8.672  Inquiry into numerical division of the jury
	8.6721  Propriety of inquiry in general
	 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term USSC-3.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721.

	8.6722  Applicability of harmless-error rule to improper inquiry into numerical division of jury
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721.


	8.673  Instructing jury regarding inability to agree
	 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term USSC-3.
	 Lowenfield v. Phelps, 108 S. Ct. 546 (1988): 1987 Term, p. 9-4, sec. 9.421.
	 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 724 (Ct. App. 1986): 1985 Term, p. 74, sec. 4.671.

	8.674  Coercing jury verdict by placing time constraint on deliberations
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 8-15, sec. 8.674.

	8.675  Declaring mistrial on account of inability to agree
	8.6751  In general
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶10.

	8.6752  When trial court required, if at all, to declare mistrial sua sponte
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶10.

	8.6753  Waiver of right to mistrial by failure to request mistrial
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶10.


	8.676  Discharging hung jury
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 29-1, sec. 29.4113.
	 For cases dealing with double jeopardy limitations on retrial after a mistrial declared because of hung jury, see sec. 29.41121.

	8.677  Meaning, force, and effect of jury's inability to agree (i.e., of hung jury)
	 Yeager v. United States, 129 S. Ct. 2360 (2009).


	8.68  Verdict
	8.681  Must be unanimous
	8.6811  In general
	 Richardson v. United States, 119 S. Ct. 1707 (1999): 1998 Term, p. 35-6, sec. 35.921.
	 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 Term, p. 8-13, sec. 8.6121.
	 Brown v. Louisiana, 100 S. Ct. 2214 (1980): 1979 Term, p. 54, sec. 4.62.
	 Burch v. Louisiana, 99 S. Ct. 1623 (1979): 1978 Term, p. 47, sec. 4.63.
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶17.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶54-64.
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶1-28.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 (1994): 1993 Term, p. 20-1, sec. 20.3412.
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 (1989): 1988 Term, p. 26-2, sec. 26.32.
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 38-3, sec. 38.7111.
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 8-16, sec. 8.6811.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 8-16, sec. 8.6811.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 161, sec. 12.1212.
	 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 781 (1985): 1984 Term, p. 172, sec. 10.81.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 218, sec. 12.312.
	 State v. Lomagro, 113 Wis. 2d 582, 335 N.W.2d 583 (1983): 1982 Term, p. 184, sec. 12.312.
	 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 (1982): 1982 Term, p. 75, sec. 4.681.
	 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 (1982): 1981 Term, p. 67, sec. 4.681.
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 145, sec. 12.1212.
	 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 98 (1982): 1981 Term, p. 183, sec. 12.7813.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 57, sec. 4.62.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 58, sec. 4.62.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 58, sec. 4.62.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 54, sec. 4.62.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 147, sec. 11.321.
	 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 (1979): 1978 Term, p. 47, sec. 4.63.
	 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 767 N.W.2d 585, at ¶1-27.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶12-42.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶33.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶12.
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶18-19.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 (Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821.
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-6, sec. 34.6121.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.
	 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912.
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 8-17, sec. 8.6893.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6222.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 8-13, sec. 8.6821.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 8-14, sec. 8.6121.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 8-13, sec. 8.6811.
	 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 (Ct. App. 1987): 1987 Term, p. 35-3, sec. 35.3221.
	 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 185, sec. 12.312.
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 57, sec. 4.62.
	 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 (Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 52, sec. 4.543.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 54, sec. 4.62.
	 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 (Ct. App. 1979): 1978 Term, p. 105, sec. 11.123.
	 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 (Ct. App. 1978): 1978 Term, p. 105, sec. 11.123.
	 For cases dealing with instructing the jury on the necessity of unanimity, see sec. 8.545.
	 For cases dealing with the need for unanimity as to the theory of party-to-the-crime liability, see sec. 31.212.

	8.6812  Need for unanimity on alternative means of committing offense
	8.68121  Need for unanimity on alternative means of committing single offense
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶59-64.
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶11-12.
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶12-42.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶18-19.
	 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 (Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821.
	 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912.
	 For cases dealing with the need for jurors to agree on particular means by which a single offense was committed, see sec. 8.6821.

	8.68122  Need for unanimity on alternative means of committing offense when alternative means create separate offenses
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶59-60.
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶19-38.
	 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 (Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 For cases dealing with the need for jurors to agree on alternative means by which offense committed when alternative means create separate offenses, see sec. 8.6822.


	8.6813  Need for jurors to agree on particular means by which offense committed
	 For cases dealing with this subject, see sec. 8.682.

	8.6814  Need for unanimity when course of conduct underlies criminal charge
	8.68141  Need for unanimity when multiple acts violating single statute were committed in course of one continuous, unlawful event and were charged as one count
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶17, 21.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.

	8.68142  Need for unanimity as to each discrete act of unlawful conduct when statute authorizes charging of multiple acts as one continuing course of conduct
	 For cases dealing with this subject, see sec. 8.6815.


	8.6815  Need for unanimity as to each discrete act of unlawful conduct when statute authorizes charging of multiple acts as one continuing course of conduct
	8.68151  In general
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶1-28.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.

	8.68152  Statute proscribing three or more sexual assaults on child within specified period of time involving same child, but not requiring agreement on which acts constitute the requisite assaults, does not violate requirement of jury unanimity
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶1-28.


	8.6816  Testing of unanimity by polling jury
	8.68161  In general
	 For cases dealing with this subject, see sec. 8.686.

	8.68162  Failure to give instruction requiring unanimity does not constitute constitutional error if poll of jury shows unanimity
	 For cases dealing with this subject, see sec. 8.5453.


	8.6817  Waiver with respect to juror unanimity
	8.68171  Right to unanimous verdict cannot be waived
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.
	 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 561 (Ct. App. 1995): 1995 Term, p. 8-10, sec. 8.6813.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 (Ct. App. 1986): 1986 Term, p. 92, sec. 4.762.

	8.68172  Failure of instructions to require unanimity can be waived
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.

	8.68173  Waiver of right to raise unanimity issue on appeal by failing to raise issue at trial
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.


	8.6818  Other and related matters
	8.68181  Failure to give instruction requiring unanimity does not constitute constitutional error if poll of jury shows unanimity
	 For cases dealing with this subject, see sec. 8.5453.

	8.68182  Effect on unanimity when defendant tried by hearing-impaired juror
	 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582.
	 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 (Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581.

	8.68183  Effect on unanimity when defendant tried by juror who was sleeping during testimony
	 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582.

	8.68184  Creating risk of nonunanimity by duplicity in charging
	 For cases dealing with this subject, see sec. 6.172.

	8.68185  Need for instruction telling jurors they must be unanimous about specific act that forms basis for each count when evidence establishes multiple acts and verdict does not tie particular act to particular count
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.

	8.68186  Need for unanimity at insanity phase of bifurcated trial
	 For cases dealing with this subject, see sec. 8.764.

	8.68187  Statute proscribing three or more sexual assaults on child within specified period of time involving same child, but not requiring agreement on which acts constitute the requisite assaults, does not violate requirement of jury unanimity
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.

	8.68188  Unanimity requirement not imposed by federal constitution
	 Richardson v. United States, 119 S. Ct. 1707 (1999): 1998 Term, p. 8-44, sec. 8.6813.

	8.68189  Instructing on unanimity requirement
	 For cases dealing with this subject, see sec. 8.545.


	8.6819  Other and related matters (cont'd)
	8.68191  Validity of unanimous verdict is not dependent on what jurors agree to in jury room, but rather upon what is unanimously reported in open court
	 For cases dealing with this subject, see sec. 8.68694.

	8.68192  Dissent by juror from verdict of guilty accepted at guilt stage of bifurcated trial after polling of jury has determined unanimity, when jury begins deliberations at sanity phase of trial
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶1-24.

	8.68193  To preserve defendant's right to jury unanimity when complaint or information charges multiple counts based on multiple acts violating same criminal statute, charging document, instructions, and/or verdict forms must sufficiently tie specific count to specific act
	 For cases dealing with this subject, see sec. 6.148, 8.5454, and 8.68443.



	8.682  What jurors must agree on in arriving at verdict
	8.6821  Need for jurors to agree on particular means by which single offense committed
	 Richardson v. United States, 119 S. Ct. 1707 (1999): 1998 Term, p. 35-6, sec. 35.921.
	 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 Term, p. 8-14, sec. 8.6122.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶59-64.
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶1-28.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶12-42.
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 (Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821.
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-6, sec. 34.6121.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.

	8.6822  Need for jurors to agree on particular means by which offense committed when alternative means of committing offense create separate offenses
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶59-60.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶19-38.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 (Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821.
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-6, sec. 34.6121.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.


	8.683  Need not be consistent
	 Yeager v. United States, 129 S. Ct. 2360 (2009).
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 8-14, sec. 8.682.
	 United States v. Powell, 105 S. Ct. 471 (1984): 1984 Term, p. 91, sec. 4.682.
	 Harris v. Rivera, 102 S. Ct. 460 (1981): 1981 Term, p. 67, sec. 4.682.
	 Standefer v. United States, 100 S. Ct. 1999 (1980): 1979 Term, p. 54, sec. 4.63.
	 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 (1989): 1988 Term, p. 19-2, sec. 19.523.
	 Nabbefeld v. State, 83 Wis. 2d 515, 266 N.W.2d 292 (1978): 1977 Term, p. 38, sec. 4.62.
	 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 743 N.W.2d 517, at ¶25-29.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶41-43.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 34-4, sec. 34.341.
	 For cases dealing with the effect of inconsistent verdicts on the sufficiency of the evidence to convict, see sec. 19.583.

	8.684  Form of verdict
	8.6841  Form of special verdict
	 For cases dealing with this subject, see sec. 8.68912.

	8.6842  Adequacy of verdict form to establish time period during which offense committed
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶17.

	8.6843  Use of "and/or" in special verdict
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 88, sec. 4.6821.

	8.6844  Verdict must be sufficiently specific to identify act or alternative acts on which guilt is predicated
	8.68441  In general
	 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 767 N.W.2d 585, at ¶10-13.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶77.
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17.
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 8-17, sec. 8.6893.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.

	8.68442  When evidence regarding each act is of similar quality so that jurors would have no basis for believing one act occurred but another did not
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶17.

	8.68443  When complaint or information charges multiple counts based on multiple acts violating same criminal statute, verdict forms should tie specific count to specific act
	 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 767 N.W.2d 585, at ¶10-13.

	8.68444  When complaint or information charges multiple counts based on multiple acts violating same criminal statute, and verdict form fails to tie specific act to specific count, failure may not be prejudicial when jury returns guilty verdicts on all counts charged
	 State v. Becker, 2009 WI App 59, 318 Wis. 2d 97, 767 N.W.2d 585, at ¶23-27.


	8.6845  Problem with verdict form may be cured by instructions
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 8-44, sec. 8.6841.

	8.6846  Waiver of objection to form of verdict
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶10.


	8.685  Receipt and acceptance of verdict
	8.6851  When verdict deemed accepted thereby precluding further deliberations
	 State v. Knight, 143 Wis. 2d 408, 421 N.W.2d 847 (1988): 1987 Term, p. 8-17, sec. 8.682.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶13.
	 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 (Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112.

	8.6852  Trial court's right to refuse to accept verdict
	 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 (Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112.

	8.6853  Defendant's right to have counsel present at receipt of verdict
	 For cases dealing with this subject, see sec. 25.1517.

	8.6854  Polling the jury
	 For cases dealing with this subject, see sec. 8.686.


	8.686  Polling the jury
	8.6861  Defendant's right to have jurors individually polled
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶17.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 (1990): 1989 Term, p. 8-14, sec. 8.6833.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶33.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶13.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-44, sec. 8.6863.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 8-9, sec. 8.5452.
	 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 (Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-20, sec. 8.6842.
	 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.65.
	 State v. Wojtalewicz, 127 Wis. 2d 344, 379 N.W.2d 338 (Ct. App. 1985): 1985 Term, p. 74, sec. 4.682.

	8.6862  Juror's dissent from verdict during polling
	8.68621  In general
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶1-49.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶32-44.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶13.
	 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685.

	8.68622  Court's options when juror unambiguously dissents from verdict:  court must either (1) grant mistrial or (2) direct jury to deliberate further
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶1-49.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶34.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶13.

	8.68623  Court's options when juror gives ambiguous assent to verdict
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶35.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶34.
	 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685.

	8.68624  Waiver of right to complain about court's response to juror's dissent from verdict
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶22-29.


	8.6863  Juror's equivocation during polling
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶32-44.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 8-15, sec. 8.6141.

	8.6864  Reassembling jury and conducting individual poll to render harmless trial court's initial error in denying or failing to conduct poll when required
	 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 (Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-20, sec. 8.6842.

	8.6865  Waiver of right to have jurors individually polled
	8.68651  In general
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶20.
	 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 (1990): 1989 Term, p. 8-14, sec. 8.6833.

	8.68652  Need for personal waiver by defendant
	 For cases dealing with this subject, see sec. 25.5825.


	8.6866  Waiver of deficiency or incompleteness in individual polling undertaken by trial court by failure to call deficiency or incompleteness to attention of trial court
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-44, sec. 8.6863.

	8.6867  Application of harmless-error rule to denial of right to have jury polled
	8.68671  Applicability of harmless-error rule in general
	 For cases dealing with this subject, see sec. 11.7331.

	8.68672  Reassembling jury and conducting individual poll to render harmless trial court's initial error in denying poll
	 For cases dealing with this subject, see sec. 8.6864.


	8.6868  When failure to request polling constitutes ineffective assistance of counsel
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 25-14, sec. 25.2591.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-16, sec. 8.6854.

	8.6869  Other matters
	8.68691  Need for defense counsel to advise defendant regarding right to have jurors individually polled
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 25-14, sec. 25.2591.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592.

	8.68692  Failure to give instruction requiring unanimity does not constitute constitutional error if poll of jury shows unanimity
	 For cases dealing with this subject, see sec. 8.5453.

	8.68693  Nature and purpose of jury polling in general
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶15.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶33.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶22.

	8.68694  Validity of unanimous verdict is not dependent on what jurors agree to in jury room, but rather upon what is unanimously reported in open court
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶19.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶22.

	8.68695  Appellate review of polling
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶16.



	8.687  Directing verdict
	8.6871  With respect to particular element
	 For cases dealing with this subject, see sec. 26.432.

	8.6872  With respect to guilt
	 For cases dealing with this subject, see sec. 26.431.


	8.688  Use of sealed verdict
	8.6881  In general
	 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685.

	8.6882  Juror's dissent from verdict after verdict sealed, but before received
	 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685.


	8.689  Other matters
	8.6891  Special verdict
	8.68911  Propriety of use of in general
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶16, 20.

	8.68912  Form of
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶16.


	8.6892  Effect of jury's improperly returning verdicts of guilty of both charged offense and lesser-included offense
	8.68921  In general
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶9-15.
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶1-14.

	8.68922  Proper remedy is vacation of lesser, rather than greater, offense
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶9-15.


	8.6893  Juror may dissent from verdict to which he has previously agreed at any time prior to reception and recording
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶12.
	 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685.

	8.6894  Requirement of submission to jury of proof of, and finding by jury of, all essential elements of crime
	 For cases dealing with this subject, see sec. 26.44.

	8.6895  Effect and meaning of verdict of not guilty: does not prove innocence, only existence of reasonable doubt as to guilt
	 United States v. Watts, 117 S. Ct. 633 (1997): 1996 Term, p. 9-10, sec. 9.2441.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.

	8.6896  Correcting jury verdict to reflect actual result of jury deliberations
	 For cases dealing with this subject, see sec. 8.697.

	8.6897  Effect of failure to read not guilty verdict to jury as part of instructions
	 For cases dealing with this subject, see sec. 8.54992.

	8.6898  Must be sufficient specific to identify act, or alternative forms of act, on which guilt is predicated
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 8-17, sec. 8.6893.
	 For cases dealing with this subject, see sec. 8.6844.

	8.6899  Other matters
	8.68991  Impeaching jury verdict
	 For cases dealing with this subject, see sec. 8.691.

	8.68992  Validity of jury's verdict depends on completeness of instructions
	 For cases dealing with this subject, see sec. 8.51911.

	8.68993  Reinstructing jury after it retires to deliberate
	 For cases dealing with this subject, see sec. 8.518.

	8.68994  Verdict must be based on evidence properly admitted or on matters of which court has taken judicial notice
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶12.

	8.68995  Dissent by juror from verdict of guilty accepted at guilt stage of bifurcated trial after polling of jury has determined unanimity, when jury begins deliberations at sanity phase of trial
	 For cases dealing with this subject, see sec. 8.68192.




	8.69  Other Matters
	8.691  Impeaching jury verdict
	8.6911  In general
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 87, sec. 4.3412.
	 State v. Broomfield, 223 Wis. 2d 465, 589 N.W.2d 225 (1999): 1998 Term, p. 8-45, sec. 8.6912.
	 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 (1995): 1994 Term, p. 8-18, sec. 8.6913.
	 State v. Williquette, 190 Wis. 2d 678, 526 N.W.2d 144 (1995): 1994 Term, p. 8-23, sec. 8.697.
	 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 (1994): 1993 Term, p. 20-1, sec. 20.3412.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 8-22, sec. 8.6912.
	 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 (1984): 1983 Term, p. 87, sec. 4.3412.
	 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 (1984): 1983 Term, p. 98, sec. 4.6911.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶62-63.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶14.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶31-39.
	 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶15-16.
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 8-12, sec. 8.6912.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 8-14, sec. 8.6912.
	 State v. Yang, 196 Wis. 2d 359, 538 N.W.2d 817 (Ct. App. 1995): 1995 Term, p. 8-11, sec. 8.6911.
	 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 8-17, sec. 8.6912.
	 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 (Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 8-8, sec. 8.694.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 20-1, sec. 20.3412.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 8-17, sec. 8.6912.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 8-14, sec. 8.6912.
	 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 (Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912.
	 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 (Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.691.
	 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 (Ct. App. 1983): 1983 Term, p. 88, sec. 4.3412.
	 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. App. 1983): 1982 Term, p. 76, sec. 4.691.

	8.6912  On basis of extraneous prejudicial information brought to jury's attention
	8.69121  In general
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 87, sec. 4.3412.
	 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999): 1998 Term, p. 8-5, sec. 8.14222.
	 State v. Broomfield, 223 Wis. 2d 465, 589 N.W.2d 225 (1999): 1998 Term, p. 8-45, sec. 8.6912.
	 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 (1995): 1994 Term, p. 8-18, sec. 8.6913.
	 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 (1994): 1993 Term, p. 20-1, sec. 20.3412.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 8-22, sec. 8-6912.
	 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 (1984): 1983 Term, p. 87, sec. 4.3412.
	 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 (1984): 1983 Term, p. 98, sec. 4.6911.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶14.
	 Manke v. Physicians Ins. Co. of Wisconsin, Inc., 2006 WI App 50, 289 Wis. 2d 750, 712 N.W.2d 40, at ¶16-57.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶31-39.
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 8-12, sec. 8.6912.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 8-14, sec. 8.6912.
	 State v. Yang, 196 Wis. 2d 359, 538 N.W.2d 817 (Ct. App. 1995): 1995 Term, p. 8-11, sec. 8.6911.
	 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 8-17, sec. 8.6912.
	 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 (Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913.
	 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 (Ct. App. 1993): 1993 Term, p. 20-6, sec. 20.3412.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 8-17, sec. 8.6912.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 8-14, sec. 8.6912.
	 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 (Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912.
	 State v. Booth, 147 Wis. 2d 208, 432 N.W.2d 681 (Ct. App. 1988): 1988 Term, p. 8-12, sec. 8.6912.
	 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 75, sec. 4.6911.
	 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 (Ct. App. 1983): 1983 Term, p. 88, sec. 4.3412.
	 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. App. 1983): 1982 Term, p. 76, sec. 4.691.
	 For cases dealing with the competency of a juror to testify at inquiry into validity of verdict, see sec. 20.34122.

	8.69122  When allegations of motion seeking to impeach jury on basis of extraneous prejudicial information are sufficient to require evidentiary hearing
	 Manke v. Physicians Ins. Co. of Wisconsin, Inc., 2006 WI App 50, 289 Wis. 2d 750, 712 N.W.2d 40, at ¶24-42.

	8.69123  Competency of juror to testify regarding extraneous prejudicial information brought to jury's attention
	 For cases dealing with this subject, see sec. 20.34122.

	8.69124  Particular extraneous prejudicial information:  dictionary definition
	 Manke v. Physicians Ins. Co. of Wisconsin, Inc., 2006 WI App 50, 289 Wis. 2d 750, 712 N.W.2d 40, at ¶27-31, 50-57.


	8.6913  On basis that outside influence was improperly brought to bear on any juror
	8.69131  In general
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶62.

	8.69132  Juror's impending departure on trip, with which jury deliberations interfered, and chiding that juror would take from trip companions for delaying departure, is not "outside influence" 
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶62-63.


	8.6914  On basis of juror experimentation during deliberations with items not introduced into evidence
	 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 (1995): 1994 Term, p. 8-18, sec. 8.6913.
	 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 (Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913.

	8.6915  By showing that jury verdict did not reflect actual result of jury deliberations
	 For cases dealing with this subject, see sec. 8.697.

	8.6916  By showing that juror or jurors gave incomplete or incorrect responses on voir dire
	 For cases dealing with this subject, see sec. 8.1315.

	8.6917  On basis that juror did not understand English language
	 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶15-16.

	8.6918  On other bases
	8.69181  On basis that juror dissented from verdict of guilty accepted at guilt stage of bifurcated trial after polling of jury determined unanimity, when jury began deliberations at sanity phase of trial
	 For cases dealing with this subject, see sec. 8.68192.

	8.69182  On basis of speculation that verdict may have been result of compromise or of mistake on part of jury
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112.


	8.6919  Other and related matters
	8.69191  Competency of juror to testify at inquiry into validity of verdict
	 For cases dealing with this subject, see sec. 20.34122.

	8.69192  Impeachment of jury verdict on basis of, e.g., extraneous prejudicial information brought to jury's attention, may implicate constitutional rights, but reversal not mandated unless error is prejudicial
	 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 (1995): 1994 Term, p. 8-18, sec. 8.6913.

	8.69193  Appellate review of issues relating to impeachment of verdict
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶62.



	8.692  Discharging juror during jury deliberations
	 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 (1982): 1981 Term, p. 67, sec. 4.691.
	 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832.
	 For cases dealing with discharging a juror during the trial, see sec. 8.194.

	8.693  Substitution of alternate juror during jury deliberations
	 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 (1982): 1981 Term, p. 68, sec. 4.692.
	 State v. Williams, 220 Wis. 2d 458, 583 N.W.2d 845 (Ct. App. 1998): 1998 Term, p. 8-38, sec. 8.1832.
	 For cases dealing with substituting an alternative juror during trial, see sec. 8.195.

	8.694  Examination of juror regarding validity of verdict
	 For cases dealing with this subject, see sec. 20.34122.

	8.695  Sequestration of jury during deliberations
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 30-1, sec. 30.21.
	 State v. Cartagena, 140 Wis. 2d 59, 409 N.W.2d 386 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.685.
	 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 724 (Ct. App. 1986): 1985 Term, p. 76, sec. 4.692.
	 State v. Halmo, 125 Wis. 2d 369, 371 N.W.2d 424 (Ct. App. 1985): 1985 Term, p. 76, sec. 4.692.
	 For cases dealing generally with the sequestration of the jury during the trial, see sec. 8.863.

	8.696  Juror experimentation during deliberations
	 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 (Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913.

	8.697  Correcting jury verdict to reflect actual result of jury deliberations
	 State v. Williquette, 190 Wis. 2d 678, 526 N.W.2d 144 (1995): 1994 Term, p. 8-23, sec. 8.697.
	 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 (1994): 1993 Term, p. 20-1, sec. 20.3412.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 8-8, sec. 8.694.

	8.698  Reinstructing jury in response to question raised by jury during deliberations
	 For cases dealing with this subject, see sec. 8.634.

	8.699  Other matters
	8.6991  No need for special instruction to juror concerned about business commitment that obligation as juror comes first
	 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 724 (Ct. App. 1986): 1985 Term, p. 74, sec. 4.671.

	8.6992  Right of jury to ignore statute under which defendant is prosecuted
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933.
	 For cases dealing with jury nullification, see sec. 26.47.

	8.6993  Right of jurors to use common knowledge and experience and to draw on what human experience has taught them
	 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 Term, p. 54, sec. 4.64.
	 For cases dealing with consideration of the jurors' use of common knowledge and experience in determining the sufficiency of the evidence to convict, see sec. 19.14.

	8.6994  Jury nullification: power of jury to acquit even though evidence found sufficient to convict
	 For cases dealing with this subject, see sec. 26.47.

	8.6995  Effect of jury's improperly returning verdicts of guilty of both charged offense and lesser-included offense
	 For cases dealing with this subject, see sec. 8.6892.

	8.6996  Once court has accepted unanimous verdict, it cannot order jury to redeliberate
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶13.
	 For cases dealing with when a verdict is deemed accepted, see sec. 8.6851.

	8.6997  Violation of supreme court rules regarding management of jury with respect to its deliberations provides no basis, in itself, for reversing conviction
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶58-60.




	8.7  Insanity Phase Of Bifurcated Trial
	8.71  General Principles Relating To Insanity Defense
	8.711  In general
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).

	8.712  What Constitutes Mental Disease Or Defect
	8.7121  In general
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).
	 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 (Ct. App. 1987): 1986 Term, p. 90, sec. 4.712.

	8.7122  Temporary psychosis produced by alcohol or drug ingestion
	 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 (1985): 1984 Term, p. 115, sec. 5.8421.
	 State v. Kolisnitschenko, 84 Wis. 2d 492, 267 N.W.2d 321 (1978): 1977 Term, p. 38, sec. 4.711.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 8-15, sec. 8.712.

	8.7123  Antisocial personality disorder manifested by more than repeated criminal or otherwise antisocial conduct
	 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 (Ct. App. 1987): 1986 Term, p. 90, sec. 4.712.

	8.7124  Defendant may properly claim that combined defect of both mental disease and mental defect resulted in requisite lack of mental capacity
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 91, sec. 4.751.


	8.713  Constitutional issues relating to existence, substance, and scope of insanity defense
	8.7131  In general
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).

	8.7132  Constitutionality of limiting defense to mental disease or defect that renders defendant incapable of knowing that criminal act was wrong
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).

	8.7133  Constitutionality of placing burden of proof with respect to defense on defendant
	 For cases dealing with this subject, see sec. 8.722.



	8.72  Burden Of Proof
	8.721  In general
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 Term, p. 77, sec. 4.72.
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 8-18, sec. 8.721.
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 92, sec. 4.72.
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 8-18, sec. 8.721.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 100, sec. 4.721.

	8.722  Constitutionality of placing burden of proof on defendant
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).
	 Medina v. California, 112 S. Ct. 2572 (1992): 1991 Term, p. 6-18, sec. 6.6331.
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 127, sec. 11.931.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 101, sec. 4.792.


	8.73  Problems Relating To Jury
	8.731  No need for new jury in insanity phase
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 39, sec. 4.13.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 8-13, sec. 8.732.

	8.732  Propriety of informing jury of both pleas at commencement of trial
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 39, sec. 4.211.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 8-13, sec. 8.732.

	8.733  Propriety of informing jury at insanity trial that defendant has pled guilty or no contest
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 8-18, sec. 8.731.

	8.734  Taking case from jury by directing verdict against defendant on insanity issue
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 92, sec. 4.791.
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 43, sec. 4.791.

	8.735  Need for consent of state before defendant may waive right to jury trial
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶17-29.


	8.74  Admission Of Evidence
	8.741  Psychiatric and psychologic testimony
	 For cases dealing with this subject, see sec. 18.54.

	8.742  Lay opinion testimony
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 77, sec. 5.946.
	 For cases dealing generally with the admissibility of lay opinion testimony, see sec. 20.851.

	8.743  State's right to call defense psychiatrist
	 For cases dealing with this subject, see sec. 18.58.

	8.744  Defendant's post-crime behavior
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 13-6, sec. 13.381.

	8.745  Defendant may not be called as adverse witness
	 State v. Langenbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶1-20.


	8.75  Instructions
	8.751  Content in general
	8.752  In appropriate case, instruction on mental disease or defect may be phrased in conjunctive
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 91, sec. 4.751.
	 For cases dealing with the phrasing of the verdict in the conjunctive, see sec. 8.763.

	8.753  No need for instruction on consequences of NGI verdict
	 Shannon v. United States, 114 S. Ct. 2419 (1994): 1993 Term, p. 8-9, sec. 8.751.


	8.76  Verdict
	8.761  Form of verdict
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 48, sec. 4.76.

	8.762  Directing verdict against defendant in insanity phase
	 For cases dealing with this subject, see sec. 8.734.

	8.763  Phrasing special verdict's reference to mental disease or defect in the conjunctive
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 91, sec. 4.751.
	 For cases dealing with the phrasing of the instructions in the conjunctive, see sec. 8.752.

	8.764  No need for unanimity; verdict is valid if agree to by five-sixths of jurors
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 8-18, sec. 8.7612.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶19.
	 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 (Ct. App. 1986): 1986 Term, p. 92, sec. 4.762.


	8.77  Sufficiency Of Evidence To Establish Insanity Defense
	8.771  In general
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 127, sec. 11.932.
	 Schultz v. State, 87 Wis. 2d 167, 274 N.W.2d 614 (1979): 1978 Term, p. 127, sec. 11.932.
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 70, sec. 5.72.

	8.772  Propriety of trial court's finding evidence insufficient and directing verdict against defendant in insanity phase
	 For cases dealing with this subject, see sec. 8.734.

	8.773  Jury free to disbelieve defense experts and, even if state declines to present any experts in rebuttal, jury may conclude defendant has failed to satisfy his or her burden of proving insanity defense
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶39, 41.
	 For cases dealing generally with a jury's right to reject expert testimony even when it is uncontradicted, see sec. 18.28.


	8.78  Commitment Of Defendants Found NGI
	8.781  Need for third phase at which determination made whether defendant is presently suffering from mental illness and in need of institutional treatment
	 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 Term, p. 10-4, sec. 10.512.
	 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 Term, p. 77, sec. 4.782.
	 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 (1995): 1994 Term, p. 8-26, sec. 8.7811.
	 State v. Field, 118 Wis. 2d 269, 347 N.W.2d 365 (1984): 1983 Term, p. 101, sec. 4.793.
	 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 910 (1980): 1979 Term, p. 54, sec. 4.74.

	8.782  Making decision to commit
	8.7821  Test to be applied, and factors to be considered, in making commitment decision
	8.78211  In general
	 State v. Wilinski, 2008 WI App 170, 314 Wis. 2d 643, 762 N.W.2d 399, at ¶10.


	8.7822  Standard of proof before commitment may be ordered
	 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 Term, p. 77, sec. 4.782.
	 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 (1995): 1994 Term, p. 8-26, sec. 8.7811.
	 State v. Wilinski, 2008 WI App 170, 314 Wis. 2d 643, 762 N.W.2d 399, at ¶18.

	8.7823  Sufficiency of evidence to support decision to commit
	 State v. Wilinski, 2008 WI App 170, 314 Wis. 2d 643, 762 N.W.2d 399, at ¶1-18.


	8.783  Duration of commitment
	8.7831  Constitutional limitations on duration
	8.78311  May exceed length of maximum possible imprisonment for crime of which defendant was found not guilty by reason of insanity
	 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 Term, p. 77, sec. 4.782.

	8.78312  Cannot indefinitely continue commitment of insanity acquittee who no longer suffers from any mental illness, based on dangerousness alone
	 For cases dealing with this subject, see sec. 10.512.


	8.7832  Calculation of duration under state statute
	8.78321  Maximum term of commitment must be based on consecutive terms
	 State ex rel. Helmer v. Cullen, 149 Wis. 2d 161, 440 N.W.2d 790 (Ct. App. 1989): 1988 Term, p. 8-14, sec. 8.7422.
	 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 (Ct. App. 1988): 1988 Term, p. 8-14, sec. 8.7421.

	8.78322  Person found NGI of a misdemeanor is entitled to good time credit
	 State v. Moore, 167 Wis. 2d 491, 481 N.W.2d 633 (1992): 1991 Term, p. 8-19, sec. 8.7321.


	8.7833  Trial court lacks authority to establish maximum period of commitment
	 State ex rel. Helmer v. Cullen, 149 Wis. 2d 161, 440 N.W.2d 790 (Ct. App. 1989): 1988 Term, p. 8-14, sec. 8.7422.


	8.784  Reexamination of those found not guilty by reason of insanity
	 For cases dealing with this subject, see sec. 10.5.

	8.785  When defendant subject to NGI commitment, any subsequent sentence imposed commences on date of imposition unless court orders stay of sentence
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4942.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.

	8.786  When defendant subject to NGI commitment, any subsequent sentence imposed cannot be made consecutive or concurrent to NGI commitment, but subsequent sentence may be stayed until discharge from NGI commitment
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4942.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3-5.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.

	8.787  Appellate review of commitment decision
	8.7871  Standard of review
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶25-29.
	 State v. Wilinski, 2008 WI App 170, 314 Wis. 2d 643, 762 N.W.2d 399, at ¶11-12.



	8.79  Other Matters
	8.791  Entry of insanity plea
	 For cases dealing with this subject, see sec. 6.641.

	8.792  Psychiatric examination of accused
	8.7921  In general
	 For cases dealing with this subject, see sec. 6.6421.

	8.7922  Indigent's right to psychiatrist's assistance at state's expense
	 For cases dealing with this subject, see sec. 6.6422.

	8.7923  Trial court has discretion whether to appoint psychiatrist under Wis. Stat. § 971.16(1)
	 For cases dealing with this subject, see sec. 6.6423.

	8.7924  Public defender responsible for payment for expert services necessary for adequate insanity defense
	 For cases dealing with this subject, see sec. 6.646.

	8.7925  Other matters
	 For cases dealing with this subject, see sec. 6.6426.


	8.793  State's access to records and reports regarding defendant's mental condition
	8.7931  Past psychiatric treatment records
	 For cases dealing with this subject, see sec. 18.572.

	8.7932  Defense psychiatrist's reports
	 For cases dealing with this subject, see sec. 18.571.


	8.794  Withdrawal of insanity plea
	 For cases dealing with this subject, see sec. 6.643.

	8.795  State's right to call defense psychiatrist
	 For cases dealing with this subject, see sec. 18.58.

	8.796  Review of denial of pretrial suppression motion when defendant found NGI
	 For cases dealing with this subject, see sec. 7.422.

	8.797  Review of trial errors during first phase when defendant found NGI
	 State v. Smith, 113 Wis. 2d 497, 335 N.W.2d 376 (1983): 1982 Term, p. 78, sec. 4.792.

	8.798  Other matters
	8.7981  Reexamination of those found NGI
	 For cases dealing with this subject, see sec. 10.5.

	8.7982  Discretionary reversal, in interest of justice, of jury's rejection of insanity defense
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶30-45.

	8.7983  Application of criminal rules of procedure to insanity phase of trial in general
	 State v. Langenbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶17-19.

	8.7984  Defendant's right to invoke Fifth Amendment privilege against self-incrimination at insanity phase of bifurcated trial
	 State v. Langenbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶1-20.

	8.7985  Defendant has no constitutional right to defense of insanity
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶19-21.

	8.7986  Effect of juror dissenting from verdict of guilty accepted at guilt stage of bifurcated trial after polling of jury that determined unanimity, when jury begins deliberations at sanity phase of trial
	 For cases dealing with this subject, see sec. 8.68192.


	8.799  Other matters (cont'd)
	8.7991  Need for third phase at which determination made whether defendant is presently suffering from mental illness and in need of institutionalized treatment
	 For cases dealing with this subject, see sec. 8.7811.

	8.7992  Bifurcation of issues of guilt and sanity
	8.79921  In general
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶19.
	 State v. Langenbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶14-16.

	8.79922  Constitutionality of bifurcated trial system
	 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 (1985): 1984 Term, p. 115, sec. 5.8421.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 101, sec. 4.792.

	8.79923  History of bifurcation procedure
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶23.

	8.79924  Purpose of bifurcated trial system
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 8-20, sec. 8.7921.
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 94, sec. 4.7942.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶19.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.

	8.79925  Bifurcated trial procedure does not shift burden of proof to defendant on intent
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 101, sec. 4.792.


	8.7993  Remedy for defects in insanity phase
	8.79931  Need for retrial of entire case when error committed in insanity phase
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 8-20, sec. 8.793.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 8-10, sec. 8.792.
	 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 (Ct. App. 1988): 1988 Term, p. 8-15, sec. 8.7512.
	 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 (Ct. App. 1987): 1986 Term, p. 90, sec. 4.712.
	 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 (Ct. App. 1986): 1986 Term, p. 92, sec. 4.762.

	8.79932  Need for retrial of entire case when trial court erroneously fails to conduct insanity phase
	 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 (Ct. App. 1988): 1988 Term, p. 8-15, sec. 8.7512.


	8.7994  Admissibility of psychiatric evidence regarding defendant's state of mind during guilt phase of bifurcated trial
	 For cases dealing with this subject, see sec. 18.53.

	8.7995  Waiver of fifth amendment privilege by raising insanity defense
	 Powell v. Texas, 109 S. Ct. 3146 (1989): 1988 Term, p. 25-2, sec. 25.131.

	8.7996  Nature of insanity phase of bifurcated trial in general
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶19.

	8.7997  Nature of insanity phase of bifurcated trial: civil or criminal?
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶19.
	 State v. Langenbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶14-19.
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶17-29.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213.

	8.7998  Public defender responsible for payment for expert services necessary for adequate insanity defense
	 For cases dealing with this subject, see sec. 6.646.

	8.7999  Effect of errors in guilt phase on outcome of insanity phase
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 8-10, sec. 8.792.




	8.8  Other Trial Matters
	8.81  Defendant's Rights At Trial
	8.811  Right to be present at all stages of trial
	8.8111  In general
	 Crosby v. United States, 113 S. Ct. 748 (1992): 1992 Term, p. 8-23, sec. 8.8111.
	 Kentucky v. Stincer, 107 S. Ct. 2658 (1987): 1986 Term, p. 92, sec. 4.811.
	 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 Term, p. 102, sec. 4.811.
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶37-42.
	 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 528 (1997): 1996 Term, p. 9-5, sec. 9.1331.
	 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 (1983): 1982 Term, p. 162, sec. 10.633.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 55, sec. 4.811.
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶16.
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112.
	 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 (Ct. App. 1994): 1993 Term, p. 8-11, sec. 8.8112.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894.
	 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 (Ct. App. 1989): 1988 Term, p. 8-15, sec. 8.8121.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 102, sec. 4.811.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 55, sec. 4.811.

	8.8112  Particular stages of trial
	8.81121  Voir dire examination of potential jurors
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶7-19.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112.
	 For cases dealing with the applicability of the harmless error rule to denial of this right, see sec. 8.81153.

	8.81122  Hearing on competency of witness
	 Kentucky v. Stincer, 107 S. Ct. 2658 (1987): 1986 Term, p. 176, sec. 8.676.

	8.81123  Judge's communication with jury or individual juror (e.g., judge's response to jury's question during deliberations): in general
	 United States v. Gagnon, 105 S. Ct. 1482 (1985): 1984 Term, p. 95, sec. 4.81.
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 196, sec. 10.631.
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶35-64.
	 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 (1983): 1982 Term, p. 162, sec. 10.633.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 55, sec. 4.811.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶8-20.
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶5.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 8-28, sec. 8.8113.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 55, sec. 4.811.
	 For cases dealing with the need for the defendant's presence when court communicates with jurors during jury deliberations, see sec. 8.632.
	 For cases dealing with the applicability of the harmless error rule to denial of this right, see sec. 8.81152.

	8.81124  Judge's communication with jury or individual juror (e.g., judge's response to jury's question during deliberations): communication regarding questions of law
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶43.

	8.81125  Court's questioning prospective jurors whether they had hardship or infirmity reasons for not being able to serve as jurors
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶7-19.

	8.81126  Victim's testimony
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 8-16, sec. 8.1112.

	8.81127  Jury view
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894.

	8.81128  When court decides how to respond to question from jury; conference dealing with how to respond to question from jury
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶18.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.


	8.8113  Determining whether right can be waived
	8.81131  Right to be present cannot be waived by voluntary absence except as expressly provided in Wis. Stat. § 971.04
	 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 528 (1997): 1999 Term, p. 9-5, sec. 9.1331.

	8.81132  Right to be present at jury selection may not be waived
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.


	8.8114  Waiver of right by particular actions
	8.81141  By refusal to participate in trial
	 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 102, sec. 4.811.

	8.81142  By failure to object: in general
	 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 Term, p. 8-17, sec. 8.8112.
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶46-64.

	8.81143  By failure to object:  when defendant and/or counsel fail to object to court's communicating with jury in defendant's absence, alleged error is treated as direct challenge in appellate court, not as claim of ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 8.81174.

	8.81144  By failure to appear for trial
	 Crosby v. United States, 113 S. Ct. 748 (1992): 1992 Term, p. 8-23, sec. 8.8111.

	8.81145  By absenting oneself from trial while jury is being selected
	 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 (Ct. App. 1994): 1993 Term, p. 8-11, sec. 8.8112.

	8.81146  By absenting oneself from trial after trial commences: in general
	 Crosby v. United States, 113 S. Ct. 748 (1992): 1992 Term, p. 8-23, sec. 8.8111.
	 State v. Miller, 197 Wis. 2d 518, 541 N.W.2d 153 (Ct. App. 1995): 1995 Term, p. 8-17, sec. 8.8113.

	8.81147  By absenting oneself from trial after trial commences: when trial commences
	 State v. Miller, 197 Wis. 2d 518, 541 N.W.2d 153 (Ct. App. 1995): 1995 Term, p. 8-17, sec. 8.8113.

	8.81148  By disruptive conduct
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶40.
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 25-33, sec. 25.342.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.

	8.81149  By explicitly waiving presence
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.


	8.8115  Applicability and application of harmless-error rule to denial of right
	8.81151  Applicability in general
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶19.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶62.
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112; p. 8-27, sec. 8.8113.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-13, sec. 8.631.

	8.81152  Applicability when right to be present when judge responds to question posed by jurors during deliberations has been denied
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶45.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶13.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶62.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.

	8.81153  Applicability when right to be present at voir dire examination of potential jurors has been denied
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11.

	8.81154  Application under particular set of circumstances
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶113-127.
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶19-20.

	8.81155  Application when right to be present when judge responds to question posed by jurors during deliberations has been denied and there is absence of complete record of communication
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶118.

	8.81156  Applicability when defendant not present when court decides how to respond to question from jury during deliberations
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶19.


	8.8116  Appellate review of alleged denial of right
	8.81161  Determining whether particular proceeding constitutes critical stage of trial at which defendant has constitutional right to be present is question of law subject to de novo review by appellate court
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶13.

	8.81162  Determining whether particular proceeding is within those at which defendant is granted statutory right to be present is question of law subject to de novo review by appellate court
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶13.


	8.8117  Other matters
	8.81171  Need for interpreter for one who does not understand English
	 For cases dealing with this subject, see sec. 30.971.

	8.81172  Effects of defendant's abnormal physical or mental condition
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 50, sec. 4.893.

	8.81173  Right not denied or unconstitutionally burdened by permitting prosecutor in closing argument to call jury's attention to fact that defendant, who testified, had opportunity to hear all other witnesses testify and to tailor his own testimony accordingly
	 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 Term, p. 8-33, sec. 8.4361.

	8.81174  When defendant and/or counsel fail to object to court's communicating with jury in defendant's absence, alleged error is treated as direct challenge in appellate court, not as claim of ineffective assistance of counsel
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶46-64.


	8.8118  Related matters
	8.81181  Right to be present at other stages of criminal proceeding
	 For cases dealing with this subject, see secs. 12.77 and 30.96.



	8.812  Rights relating to jury
	 For cases dealing with this subject, see chapter 26.

	8.813  Rights relating to production and examination of witnesses
	 For cases dealing with this subject, see sec. 20.31.

	8.814  Right to effective representation of counsel
	8.8141  In general
	 For cases dealing with this subject, see sec. 25.2.

	8.8142  No right to representation by non-attorney
	 For cases dealing with this subject, see sec. 25.5952.


	8.815  Right to self-representation
	 For cases dealing with this subject, see sec. 30.4.

	8.816  Right to interpreter
	 For cases dealing with this subject, see sec. 30.971.

	8.817  Rights relating to verdict
	 For cases dealing with this subject, see sec. 8.68.

	8.818  Right to public trial
	 For cases dealing with this subject, see sec. 30.7.

	8.819  Other rights
	8.8191  Right not to be tried if incompetent
	 For cases dealing with this subject, see sec. 6.631.



	8.82  Trial Motions
	8.821  Motions for continuance or adjournment
	8.8211  General principles
	8.82111  In general
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 8-23, sec. 8.8212.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶46-50.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶27-28.
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 8-12, sec. 8.8211.

	8.82112  Test to be applied by trial court in addressing motion
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶28.
	 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 (Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214.

	8.82113  Test to be applied by appellate court in reviewing disposition of motion
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶49.
	 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 (Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214.

	8.82114  Waiver of motion by failure to directly make it; objection to evidence on grounds that objector will be unable to prepare and present response to evidence contains implicit request for continuance
	 For cases dealing with this subject, see sec. 8.82141.

	8.82115  Duty of prosecutor to exercise "reasonable diligence" in attempting to locate victims and witnesses before asking for adjournments
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶21.


	8.8212  Particular reasons and grounds for motion
	8.82121  To obtain witness
	 Bowie v. State, 85 Wis. 2d 549, 271 N.W.2d 110 (1978): 1978 Term, p. 49, sec. 4.851.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶21.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶31-32.
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.
	 State v. Anastas, 107 Wis. 2d 270, 320 N.W.2d 15 (Ct. App. 1982): 1981 Term, p. 70, sec. 4.8231.

	8.82122  To obtain counsel
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212.

	8.82123  To allow time for preparation
	 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 (1979): 1978 Term, p. 49, sec. 4.852.
	 State v. Wollman, 86 Wis. 2d 459, 273 N.W.2d 225 (1979): 1978 Term, p. 50, sec. 4.852.
	 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 (Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212.

	8.82124  To allow substitution of counsel
	 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 (1988): 1988 Term, p. 8-17, sec. 8.8222.
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶30.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶13-25.
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶18-19.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 8-20, sec. 8.822.
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 103, sec. 4.8211.
	 For cases dealing generally with the substitution of counsel, see sec. 6.951.

	8.82125  To allow particular counsel to be present
	 Morris v. Slappy, 103 S. Ct. 1610 (1983): 1982 Term, p. 134, sec. 8.263.
	 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 (1991): 1990 Term, p. 8-17, sec. 8.8211.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 60, sec. 4.851.
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶18-19.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶29-30.
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33.

	8.82126  To meet "surprise" testimony
	 State v. O'Connor, 77 Wis. 2d 261, 252 N.W.2d 671 (1977): at pages 286-90 of opinion.
	 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 (Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214.

	8.82127  To allow prejudice to subside
	 For cases dealing with this subject, see sec. 30.231.

	8.82128  Because defendant not in proper physical condition to go to trial
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 8-23, sec. 8.8212.

	8.82129  To allow party to prepare for testimony of expert witness whose identity was disclosed shortly before trial was scheduled to begin
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶46-50.


	8.8213  Based on legislative privilege created in Wis. Stat. § 757.13:  when witness, party, or attorney is member of Legislature, in session, that fact is sufficient cause for adjournment or continuance of action or proceeding
	8.82131  Constitutionality of this privilege
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶14-24.

	8.82132  This privilege does not mandate that continuance or adjournment be ordered
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶1-27.


	8.8214  Waiver of motion
	8.82141  By failure to directly make it; objection to evidence on grounds that objector will be unable to prepare and present response to evidence contains implicit request for continuance
	 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 (Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214.


	8.8215  Other matters
	8.82151  Court may grant party adjournment to prepare for testimony of witness whose identity was disclosed shortly before trial even if disclosure was timely under discovery rules
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶46-50.



	8.822  Motion for mistrial
	8.8221  In general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶69.
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶28-29, 50.
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 8-5, sec. 8.434.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 55, sec. 4.82.
	 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 (1979): 1978 Term, p. 50, sec. 4.88.
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶33, 37.
	 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 840, 718 N.W.2d 281, at ¶10.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶25.
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶10.
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶23-27.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶46-51.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.
	 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. App. 1996): 1996 Term, p. 20-3, sec. 20.3712.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323.
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 8-28, sec. 8.8221.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113.
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 8-21, sec. 8.823.
	 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 (Ct. App. 1988): 1987 Term, p. 8-21, sec. 8.823.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 81, sec. 4.871.
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 69, sec. 4.822.
	 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 (Ct. App. 1980): 1980 Term, p. 59, sec. 4.82.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 59, sec. 4.82.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 55, sec. 4.82.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 55, sec. 4.82.

	8.8222  Need for litigant to seek, and trial court to consider, lesser alternatives (e.g., a continuance) when making or dealing with mistrial motion
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 8-29, sec. 8.8222.

	8.8223  Because of jury deadlock
	 For cases dealing with this subject, see sec. 8.675.

	8.8224  Waiver of right to mistrial by failure to request mistrial
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶10.
	 For cases dealing with the waiver of error by the failure to request a mistrial, see sec. 11.43.

	8.8225  When trial court required, if at all, to declare mistrial sua sponte
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶10.

	8.8226  Determining whether further proceedings are barred by double jeopardy clause when mistrial is granted
	 For cases dealing with this subject, see sec. 29.41.

	8.8227  Appellate review of denial of motion
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶69.
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶33, 37.


	8.823  Motion to dismiss at close of state's case
	8.8231  Test for determining sufficiency of evidence
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 39, sec. 4.83.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.
	 For cases dealing generally with the test for determining the sufficiency of the evidence to convict, see sec. 19.11.

	8.8232  Waiver of motion by presenting evidence
	8.82321  In general
	 State v. Kelley, 107 Wis. 2d 540, 319 N.W.2d 869 (1982): 1981 Term, p. 69, sec. 4.8211.
	 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 (1979): 1978 Term, p. 50, sec. 4.8921.
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶13.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514.

	8.82322  Defendant does not waive motion by presenting evidence when trial court has reserved decision on motion to dismiss until end of case
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.


	8.8233  Appellate review of disposition of motion
	 For cases dealing with double jeopardy limitations on appeal from the granting of a motion to dismiss at the close of the state's case, see sec. 29.4222.
	8.82331  Standard of review: in general
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 80, sec. 4.8211.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 69, sec. 4.8212.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 55, sec. 4.83.

	8.82332  Scope of review: in general
	8.82333  Scope of review: when, after denial of motion to dismiss, defendant presents evidence, appellate court considers entire record, including evidence introduced in defendant's case
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶13.



	8.824  Motion to dismiss at close of evidence
	 For cases dealing generally with the sufficiency of the evidence to convict, see chapter 19.

	8.825  Motion to reopen testimony
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶19.
	 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 (1978): 1978 Term, p. 50, sec. 4.86.
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶10.

	8.826  Motion to substitute counsel
	 For cases dealing with this subject, see sec. 6.951.

	8.827  Motion for withdrawal of counsel
	 For cases dealing with this subject, see sec. 6.952.

	8.828  Motion to disqualify counsel
	8.8281  To disqualify prosecutor
	 For cases dealing with this subject, see sec. 6.954.

	8.8282  To disqualify defense counsel
	 For cases dealing with this subject, see sec. 25.52.


	8.829  Motion in limine
	8.8291  In general
	 For cases dealing with this subject, see sec. 6.7831.

	8.8292  Need to reraise issue or object at trial after motion in limine made and disposed of at pretrial hearing
	 For cases dealing with this subject, see sec. 11.4984.

	8.8293  Ruling on motion in limine is provisional, subject to necessary adjustments in light of evidence and legal arguments later presented during trial
	 For cases dealing with this subject, see sec. 6.7835.



	8.83  Defense Access To Witnesses
	8.831  In general
	 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 (1978): 1978 Term, p. 49, sec. 4.82.

	8.832  Prosecutor's obligations relating to communication between prosecution witness and defense counsel
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.
	 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 (Ct. App. 1997): 1996 Term, p. 8-15, sec. 8.831.


	8.84  Conduct Of Judge During Trial
	8.841  In general
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 145, sec. 8.91.
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 55, sec. 4.841.
	 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 (1980): 1979 Term, p. 56, sec. 4.87.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 80, sec. 4.841.

	8.842  Requirement of impartiality
	 For cases dealing with this subject, see sec. 30.5.

	8.843  Calling and/or questioning of witnesses
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶1-69.
	 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 (1979): 1979 Term, p. 56, sec. 4.842.
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 39, sec. 4.811.
	 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 168, 667 N.W.2d 800, at ¶1-19.
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 49, sec. 4.841.

	8.844  Comment on witnesses and evidence
	8.8441  In general
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 145, sec. 8.91.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 49, sec. 4.844.
	 Murray v. State, 83 Wis. 2d 621, 266 N.W.2d 288 (1978): 1977 Term, p. 39, sec. 4.813.
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 39, sec. 4.811.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432.
	 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 (Ct. App. 1978): 1978 Term, p. 49, sec. 4.842.

	8.8442  Statement, at end of colloquy with child-victim-witness designed to determine witness's competency to testify, that witness is credible
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432.


	8.845  Comment on merit of party's position
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 145, sec. 8.91.

	8.846  Expressing approval of jury's verdict
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 49, sec. 4.843.

	8.847  Ex parte contact
	8.8471  With witness
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 39, sec. 4.812.

	8.8472  With juror
	 United States v. Gagnon, 105 S. Ct. 1482 (1985): 1984 Term, p. 95, sec. 4.81.
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 196, sec. 10.631.
	 United States v. United States Gypsum Co., 98 S. Ct. 2864 (1978): 1977 Term, p. 38, sec. 4.63.
	 For cases dealing with communications between the court and the jurors during jury deliberations, see sec. 8.63.
	 For cases dealing with the need for counsel's presence during communication between the court and the jurors, see sec. 25.1518.

	8.8473  With counsel

	8.848  Other conduct
	8.8481  Reference to defendant as "the prisoner"
	 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 (1995): 1994 Term, p. 22-5, sec. 22.5411.

	8.8482  Not required to sua sponte exclude inadmissible or prejudicial evidence
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶25.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 11.4611.


	8.849  Other matters relating to conduct of judge during trial
	8.8491  Failure to object to judicial misconduct during trial constitutes waiver of objection
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶36.



	8.85  Conduct Of Counsel During Trial
	8.851  Conduct of prosecutor
	 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 (1980): 1979 Term, p. 56, sec. 4.87.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 81, sec. 4.871.
	 For cases dealing with prosecutorial practices at trial that violate due process, see sec. 22.5.

	8.852  Conduct of defense counsel

	8.86  Conduct Of Jury During Trial
	8.861  In general
	 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 75, sec. 4.6911.

	8.862  Exposure to publicity
	8.863  Sequestration
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 30-1, sec. 30.21.
	 For cases dealing with the sequestration of the jury during deliberations, see sec. 8.695.

	8.864  Contact with persons other than fellow jurors
	8.8641  Contact with court
	 For cases dealing with this subject, see sec. 8.8472.

	8.8642  Contact with personnel in law enforcement agency that investigated case
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶38.

	8.8643  Contact with bailiff who is in charge of jury during trial
	 For cases dealing with this subject, see sec. 8.8952.


	8.865  Juror's failure to appear
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 8-16, sec. 8.821.

	8.866  Juror's demeanor (i.e., nonverbal expressions) during course of trial
	 For cases dealing with this subject, see sec. 8.8962.

	8.867  Problems relating to bailiff who has charge of jury during trial
	 For cases dealing with this subject, see sec. 8.8952.


	8.87  Defendant's Appearance At Trial
	8.871  Shackling and other restraints
	 For cases dealing with this subject, see sec. 22.541.

	8.872  Clothing
	 For cases dealing with this subject, see sec. 22.542.

	8.873  Gagging
	 For cases dealing with this subject, see sec. 22.543.

	8.874  Accompaniment by uniformed security personnel
	 For cases dealing with this subject, see secs. 8.8984 and 22.544.


	8.88  Allocation Of Decision Making At Trial Between Counsel And Defendant
	8.881  In general
	 For cases dealing with this subject, see sec. 25.581.

	8.882  Regarding waiver of constitutional rights
	 For cases dealing with this subject, see sec. 25.582.

	8.883  Regarding other matters
	 For cases dealing with this subject, see secs. 25.583 and 25.584.


	8.89  Other Matters
	8.891  Necessity that trial proceedings be open to public
	8.8911  Defendant's right to public trial
	 For cases dealing with this subject, see sec. 30.7.

	8.8912  Press's right of access to trial
	 For cases dealing with this subject, see sec. 46.14.

	8.8913  Closure of trial to public and press
	8.89131  In general
	 For cases dealing with this subject, see secs. 30.723 and 46.14.

	8.89132  Closure of voir dire
	 For cases dealing with this subject, see secs. 30.722 and 46.13.



	8.892  Television, radio and photographic coverage of trial
	8.8921  In general
	 Chandler v. Florida, 101 S. Ct. 802 (1981): 1980 Term, p. 59, sec. 4.84.
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 30-1, sec. 30.21.
	 For cases dealing with due process restrictions on television, radio, and photographic coverage of trial, see sec. 22.582.

	8.8922  Defendant has right to removal of microphone from defense table
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 30-1, sec. 30.21.


	8.893  Record of proceedings; reporting of proceedings
	8.8931  Need for
	8.89311  In general
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 61, sec. 4.87.
	 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 (1980): 1979 Term, p. 56, sec. 4.86.
	 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 (1978): 1978 Term, p. 49, sec. 4.83.
	 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 724, 762 N.W.2d 449, at ¶4, 6.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶9, 16.

	8.89312  Particular proceeding: communications between court and jury
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶77-81.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶13.

	8.89313  Particular proceeding:  videotaped deposition or other testimony presented by videotape at trial in general
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶14.
	 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 724, 762 N.W.2d 449, at ¶4.

	8.89314  Particular proceeding:  audiovisual recordings in general
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶14.

	8.89315  Particular proceeding:  audiovisual recording of statement of child received into evidence under Wis. Stat. § 908.08
	 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 724, 762 N.W.2d 449, at ¶1-6.

	8.89316  Particular proceedings:  recordings made by undercover agents that are introduced into evidence and played for jury at trial
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶14.


	8.8932  Effect of loss of reporter's notes
	 For cases dealing with this subject, see sec. 11.3322.

	8.8933  Public defender's right to copy of transcript at public expense
	 For cases dealing with this subject, see sec. 11.8924.

	8.8934  Counsel's responsibility to request that matters of import be reported
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶17.

	8.8935  When particular proceeding is held off the record and results in ruling, appellate court will assume that off-the-record proceeding supports ruling
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶29.

	8.8936  Applicability of harmless error rule when court fails to preserve record of proceedings when required to do so
	8.89361  In general
	8.89362  When court fails to preserve required record of communications between court and jury
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶81.



	8.894  Spectator conduct
	8.8941  In general
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 For cases dealing with due process requirements relating to spectator conduct at trial, see sec. 22.5831.

	8.8942  Wearing button displaying victim's image
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 For cases dealing with due process requirements relating to spectators wearing buttons displaying victim's image at trial, see sec. 22.5832.


	8.895  Other matters
	8.8951  Continuance of trial
	 For cases dealing with this subject, see sec. 8.821.

	8.8952  Problems relating to bailiff who has charge of jury during trial
	8.89521  In general
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶8-15, 31-62.

	8.89522  When bailiff is witness for state
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶31-40.

	8.89523  When bailiff had contact with victim shortly after crime committed
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶8-15, 31-62.

	8.89524  When bailiff was involved in investigation of crime
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶39-40.

	8.89525  When bailiff makes inappropriate comments to jurors
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶40, 47.

	8.89526  When problems relating to bailiff require automatic reversal without harmless error analysis
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶31-49.

	8.89527  When problems relating to bailiff constitute harmless error
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶50-62.

	8.89528  When problems relating to bailiff warrant mistrial
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶50-63.



	8.896  Other matters (cont'd)
	8.8961  Substitution, withdrawal, or disqualification of counsel
	 For cases dealing with this subject, see sec. 6.95.

	8.8962  Removal of juror during trial based on juror's demeanor (i.e., nonverbal expressions) during course of trial
	 For cases dealing with this subject, see sec. 8.1944.

	8.8963  Defense counsel's obligations in assessing and responding to defendant's possible perjurious testimony
	 For cases dealing with this subject, see sec. 25.55.

	8.8964  Off-the-record conferences and discussions
	8.89641  Propriety of
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶9, 16.
	 For cases dealing with the need for a record of the trial proceedings in general, see sec. 8.8931.

	8.89642  When off-the-record conference or discussion results in ruling, court will assume that it supports ruling
	 For cases dealing with this subject, see sec. 8.8935.


	8.8965  Trial to court
	8.89651  Although there is some evidentiary leeway in trials to court, bench-trial judges may not use inadmissible evidence to decide "critical issue"
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶5.


	8.8966  Jury view
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 56, sec. 4.85.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894.

	8.8967  Permitting magistrate judge to preside over trial in federal misdemeanor case
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).


	8.897  Other matters (cont'd)
	8.8971  Competency of defendant to stand trial
	 For cases dealing with this subject, see sec. 6.63.

	8.8972  Use of interpreter at trial
	 For cases dealing with this subject, see sec. 12.693.
	 For cases dealing with the defendant's right to an interpreter, see sec. 30.971.

	8.8973  Effect of fact that juror was hearing impaired
	 For cases dealing with this subject, see sec. 22.587.

	8.8974  Effect of fact that juror was sleeping during testimony
	 For cases dealing with this subject, see sec. 22.5892.

	8.8975  Trial court's right to change its prior rulings
	 For cases dealing with this subject, see sec. 47.864.

	8.8976  Discharging juror during trial
	 For cases dealing with this subject, see sec. 8.194.

	8.8977  Single trial of multiple defendants before multiple juries
	 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354.

	8.8978  Imposing monetary sanction on attorney for arriving late for trial
	 For cases dealing with this subject, see sec. 12.7977.

	8.8979  Juror's viewing of defendant in shackles or other restraints outside of courtroom
	 For cases dealing with this subject, see sec. 22.5412.


	8.898  Other matters (cont'd)
	8.8981  Making offer of proof
	 For cases dealing with this subject, see sec. 20.865.

	8.8982  Courtroom demonstration or reenactment
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 61, sec. 4.86.

	8.8983  Order in which severed defendants are tried
	 For cases dealing with this subject, see sec. 6.982.

	8.8984  Deployment of uniformed law enforcement officers in courtroom
	 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 Term, p. 78, sec. 4.892.
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211.
	 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 (Ct. App. 1989): 1988 Term, p. 22-5, sec. 22.532.
	 For cases dealing with due process limitations on the accompaniment of the defendant by uniformed law enforcement officers in the courtroom during the trial, see sec. 22.544.
	 For cases dealing with the deployment of uniformed law enforcement officers in courtroom during the trial of one financially unable to post bail, see sec. 23.35.

	8.8985  Trial of defendant suffering from amnesia
	 For cases dealing with this subject, see sec. 22.554.

	8.8986  Appointment of standby counsel
	 For cases dealing with this subject, see sec. 25.591.

	8.8987  Conducting in-court lineup at trial
	 For cases dealing with this subject, see secs. 20.3895 and 20.3896.

	8.8988  Allowing defendant to sit somewhere other than at counsel table
	 State v. Sibley, 151 Wis. 2d 228, 444 N.W.2d 391 (Ct. App. 1989): 1989 Term, p. 8-16, sec. 8.831.

	8.8989  Respective roles of judge and jury at trial
	 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 276 (1987): 1987 Term, p. 15-3, sec. 15.412.


	8.899  Other matters (cont'd)
	8.8991  Disqualifying district attorney from handling trial because he was witness at pretrial proceeding
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211.

	8.8992  Amending charging document
	 For cases dealing with this subject, see secs. 6.196 and 6.56.

	8.8993  Propriety of trial to court on written stipulated facts
	 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 (1992): 1992 Term, p. 38-10, sec. 38.6111.

	8.8994  Conducting in-court line-up at trial
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.

	8.8995  Conducting in-court voice line-up at trial
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.

	8.8996  Recusal or disqualification of judge
	 For cases dealing with this subject, see sec. 6.971.

	8.8997  Compelling defendant to take antipsychotic drug during trial
	 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 Term, p. 8-19, sec. 8.831.

	8.8998  When trial commences
	 State v. Miller, 197 Wis. 2d 518, 541 N.W.2d 153 (Ct. App. 1995): 1995 Term, p. 8-17, sec. 8.8113.
	 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 47.3311.

	8.8999  Defendant's removal of element from jury's consideration by admission of existence of element
	8.89991  Removal of status element (e.g., prior convictions, etc., under Wis. Stat. § 343.307(1), that subject defendant to lower prohibited blood alcohol concentration in drunk driving prosecution) by defendant's admission of element
	 For cases dealing with this subject, see sec. 26.4961.

	8.89992  Cannot remove element from jury's consideration when fairness requires jury's consideration of element (e.g., when element necessary to fulfill jurors' expectations)
	 For cases dealing with this subject, see sec. 26.4962.






	Chapter 9  Disposition
	9.1  The Sentencing Process
	9.11  General Principles
	9.111  In general
	 United States v. Grayson, 98 S. Ct. 2610 (1978): 1977 Term, p. 52, sec. 6.12.
	 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 (1986): 1985 Term, p. 91, sec. 6.121.
	 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App. 1991): 1990 Term, p. 9-1, sec. 9.11.
	 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 (Ct. App. 1985): 1985 Term, p. 91, sec. 6.11.

	9.112  Sentencing proceedings not conducted with formality of trials
	 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 (Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581.


	9.12  Presentence Investigation And Report
	9.121  Nature and purpose of presentence investigation and report
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶9.
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶9.

	9.122  Presentence investigator's interview with defendant
	9.1221  In general
	 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 (1986): 1985 Term, p. 91, sec. 6.121.

	9.1222  No need for attorney's presence
	 For cases dealing with this subject, see sec. 25.162.

	9.1223  No need for Miranda warnings
	 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 (1986): 1985 Term, p. 91, sec. 6.122.
	 State v. Knapp, 111 Wis. 2d 380, 330 N.W.2d 242 (Ct. App. 1983): 1982 Term, p. 103, sec. 6.112.
	 For cases dealing with this subject, see sec. 2.1182.

	9.1224  No requirement that defendant participate in interview or otherwise cooperate with presentence investigator
	 For cases dealing with this subject, see sec. 9.1295.

	9.1225  Other matters
	 For cases dealing generally with the protection afforded by the privilege against self-incrimination at the presentence interview, see sec. 24.48.


	9.123  Presentence report
	9.1231  Constitutionality of use of presentence report
	9.12311  In general
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 52, sec. 6.11.

	9.12312  Determining when inaccuracies or defects in report violate due process
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶18-23.
	 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 (Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233.
	 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 (Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221.
	 For cases dealing generally with the requirement that a sentence be based on correct information, see sec. 9.23.
	 For cases dealing generally with the requirement that a presentence report be accurate, see sec. 9.1236.

	9.12313  Defendant not denied due process because probation officer who prepared presentence report testified against him at trial or participated in defendant's arrest
	 For cases dealing with this subject, see sec. 9.1292.


	9.1232  Use of in general
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶29.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	9.1233  Defendant's rights in relation to presentence report
	9.12331  Right of access to presentence report
	 For cases dealing with this subject, see sec. 9.192.

	9.12332  Right to challenge statements and correct errors in presentence report
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	9.12333  Right to file his or her own presentence memorandum
	 For cases dealing with this subject, see sec. 9.1391.

	9.12334  Right to effective assistance of counsel
	 For cases dealing with this subject, see secs. 25.384 and 25.386.


	9.1234  Confidentiality of report
	9.12341  In general
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶23-46.
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 9-1, sec. 9.1226.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 9-3, sec. 9.1223.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-39, sec. 10.784.

	9.12342  Court may permit use of report in Ch. 980 (sexual predator) commitment proceeding
	 For cases dealing with this subject, see sec. 10.7841.

	9.12343  Propriety of "retroactive authorization" for release and use of report
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10.55, sec. 10.783.

	9.12344  Defendant's right of access to report
	 For cases dealing with this subject, see sec. 9.192.


	9.1235  Effect of sentencing recommendation in report on trial court's exercise of sentencing discretion; trial court's deviation from recommendation in report
	9.12351  Court not bound by recommendation in presentence report
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶10.
	 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 712 N.W.2d 899, at ¶12.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶9.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶16.
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 9-1, sec. 9.1222.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91.

	9.12352  Is sentencing court required to explain reasons for deviating from recommendation of presentence report?
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶24.
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶30.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶16.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶28.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.275.

	9.12353  Court not required to give any deference to recommendation
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶24.


	9.1236  Requirement that presentence report be accurate, reliable, and objective
	9.12361  In general
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶18-23.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶4.
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶7-14.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶36.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶23.
	 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 (Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233.
	 For case dealing generally with the requirement that a sentence be based on correct information, see sec. 9.23.

	9.12362  Determining when inaccuracies or defects in report violate due process
	 For cases dealing with this subject, see sec. 9.12312.

	9.12363  Defendant's right to evidentiary hearing when he wishes to contest factual matters set forth in presentence report
	 For cases dealing with this subject, see sec. 9.1291.

	9.12364  Defendant's waiver of objection to trial court's consideration of inaccurate information
	 For cases dealing with this subject, see sec. 9.128.

	9.12365  Defendant has right to challenge any statement in PSI that he or she believes is inaccurate or incomplete
	 For cases dealing with this subject, see sec. 9.1399.

	9.12366  When defendant entitled to new presentence report and new sentencing because of inaccuracies in presentence report
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶7-14.
	 For cases dealing generally with a defendant's right to be sentenced based on correct information, see sec. 9.23.

	9.12367  When defendant, in postconviction motion attacking sentence, contends that presentence report contained inaccurate information and submits confidential, sealed juvenile records to support that contention, trial court must review those records in camera before denying motion
	 For cases dealing with this subject, see sec. 9.2394.


	9.1237  Requirement that presentence report for person under 21 years of age include juvenile adjudications that are less than three years old
	9.12371  Does not prohibit inclusion of juvenile adjudications that are more than three years old
	 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 (Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226.

	9.12372  Does not prohibit trial court's consideration of juvenile adjudications that are more than three years old
	 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 (Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226.


	9.1238  Trial court's authority to correct presentence report (e.g., by striking inaccurate information)
	9.12381  In general
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶10.
	 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App. 1994): 1994 Term, p. 9-1, sec. 9.1224.

	9.12382  When correction solely related to Department of Corrections' use of report
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶14.
	 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App. 1994): 1994 Term, p. 9-1, sec. 9.1224.


	9.1239  Other matters
	9.12391  Trial court not required to order presentence report; decision to order one is discretionary
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶10.
	 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 (Ct. App. 1999): 1999 Term, p. 9-1, sec. 9.1221.
	 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 (Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211.
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.

	9.12392  Recommendation made by presentence investigator not subject to appellate review
	 For cases dealing with this subject, see sec. 9.9522.

	9.12393  Presentence report may legitimately contain information about defendant's religious beliefs and practices
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.

	9.12394  Preparation of presentence report not constitutionally required nor legislatively mandated
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.71217.

	9.12395  Ineffective assistance of counsel in relation to presentence report
	 For cases dealing with this subject, see secs. 25.384 and 25.386.

	9.12396  Effect of inaccuracies in presentence report
	 For cases dealing with this subject, see secs. 9.12312, 9.1236, and 9.23.

	9.12397  Propriety of expert relying on presentence report in rendering opinion
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	9.12398  Extent to which court will rely on presentence report is discretionary
	 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 (Ct. App. 1999): 1999 Term, p. 9-1, sec. 9.1222.

	9.12399  Attorney general's review of report and disclosure of its contents when responding to challenge to sentence on appeal
	 For cases dealing with this subject, see sec. 9.958.



	9.124  Attributes of presentence investigator
	9.1241  Presentence investigator is not agent of state, but acts exclusively on behalf of judiciary
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶10.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-1, sec. 7.1421.
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶9.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶5.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶24.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶32.
	 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 (Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.

	9.1242  Requirement that presentence investigator be neutral and independent
	9.12421  In general
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶10.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶1-5.
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶9-10.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶33, 36.
	 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 (Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233.

	9.12422  Bias against defendant's sexual preference
	 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 (Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233.

	9.12423  Bias implied as matter of law when presentence investigator married to prosecutor
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶1, 4.
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶9-10.
	 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 (Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233.

	9.12424  Presentence investigation must be insulated from plea bargain
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.
	 For cases holding that a plea agreement must not involve any persons conducting a presentence investigation for the court, see sec. 7.145.

	9.12425  Bias not present when presentence investigator married to another probation agent and two agents together were responsible for defendant's supervision
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶1-5.



	9.125  Requirement that expert (e.g., mental health professional) who conducts psychological assessment of defendant and prepares report as part of presentence investigation be neutral and independent; expert's report must be accurate, reliable and objective
	9.1251  In general
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶1-19.

	9.1252  Expert who also treated defendant's victim has conflict of interest that invalidates reliance on his or her report
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶1-19.


	9.126  Admissibility of statements made by defendant to presentence investigator at proceedings other than sentencing
	9.1261  Are not admissible at trial on issue of guilt of offense to which those statements relate
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶21-24.
	 State v. Crowell, 149 Wis. 2d 859, 440 N.W.2d 352 (1989): 1988 Term, p. 2-7, sec. 2.521.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶2, 16-17.
	 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 (Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552.

	9.1262  Are not admissible at trial for perjury based on inconsistency between those statements and trial testimony in case in which those statements were made
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶1-27.

	9.1263  Are admissible at trial on issue of responsibility
	 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 (Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552.

	9.1264  Admissibility of statements made to preparer of defendant's presentence report or memorandum
	 For cases dealing with this subject, see sec. 9.19922.


	9.127  When facts stated in presentence report are not challenged or disputed by defendant at time of sentencing, sentencing judge may appropriately consider them
	 For cases dealing with this subject, see sec. 9.236.

	9.128  Defendant waives objection to, and circuit court does not abuse its discretion in relying on, incorrect information in presentence report when defendant does not point out incorrect information at time of sentencing
	 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 (1999): 1998 Term, p. 9-4, sec. 9.2462.
	 For cases dealing with the sentencing judge's right to consider facts not challenged or disputed by defendant at time of sentencing, see sec. 9.236.

	9.129  Other matters
	9.1291  Defendant's right to evidentiary hearing to contest factual matters set forth in presentence report
	 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 (Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233.

	9.1292  Defendant not denied due process because probation officer who prepared presentence report testified against him at trial or participated in defendant's arrest
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 9-1, sec. 9.124.

	9.1293  It is improper for prosecutor to attempt to influence presentence investigator and/or his or her recommendation
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶32-37.

	9.1294  Plea agreement must not involve any persons conducting presentence investigation for court
	 For cases dealing with this subject, see sec. 7.145.

	9.1295  No requirement that defendant participate in interview or otherwise cooperate with presentence investigator
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶12, 31.

	9.1296  Means of securing defendant's cooperation with presentence investigator
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶31.



	9.13  Defendant's Rights At Sentencing
	9.131  In general
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 9-1, sec. 9.131.

	9.132  Right to be present
	9.1321  In general
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶46.
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶27.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶56.
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶29.
	 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 528 (1997): 1996 Term, p. 9-5, sec. 9.1331.
	 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 (1981): 1980 Term, p. 39, sec. 3.631.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶51.
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶14-20.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶7, 13.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.841.
	 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 (Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272.

	9.1322  Cannot be waived by voluntary absence from hearing
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶46.
	 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 528 (1997): 1996 Term, p. 9-5, sec. 9.1331.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.

	9.1323  Statutory right to be present violated by use of closed-circuit television
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶4.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶7.

	9.1324  Constitutional right to be present not necessarily violated by use of closed-circuit television
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶4.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶13.

	9.1325  Statutory right to be present at sentencing does not necessarily encompass right to be present when circuit court corrects clerical error in sentence portion of judgment of conviction
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶28-33.

	9.1326  Includes right to be present at resentencing designed to correct error in original sentence
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶16.

	9.1327  Consistency with right of court's prohibition on defendant looking at victim during her sentencing statement
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶51-59.

	9.1328  Denial of right is subject to harmless error analysis
	9.13281  Applicability of harmless-error rule to denial of right
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶17.

	9.13282  Situations in which denial of right was harmless
	 State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776, at ¶19-20.



	9.133  Right of access to presentence report
	 For cases dealing with this subject, see sec. 9.192.

	9.134  Right to allocution
	9.1341  In general
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶35.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶56.
	 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 730 N.W.2d 434, at ¶16, 18.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶13.
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.
	 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 (Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272.

	9.1342  Nature and source of right; is right constitutional or merely statutory?
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶29-35.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323.
	 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321.

	9.1343  Constitutional right of allocution not necessarily violated by use of closed-circuit television
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶13.

	9.1344  Application of harmless error rule to denial of right
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323.

	9.1345  Denial of right is harmless error when court has no discretion as to sentence to be imposed under circumstances presented
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323.

	9.1346  Defendant has right to allocate before court pronounces sentence
	 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 730 N.W.2d 434, at ¶18.

	9.1347  Defendant has right to allocate before court pronounces sentence

	9.135  Right to be sentenced on the basis of true and correct information
	 For cases dealing with this subject, see sec. 9.23.

	9.136  Right to due process
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶56.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 (Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221.

	9.137  Rights relating to counsel
	9.1371  Right to counsel
	 For cases dealing with this subject, see sec. 25.16.

	9.1372  Right to effective assistance of counsel
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.


	9.138  Right to fair and impartial judge
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 30-4, sec. 30.52.
	 For cases dealing generally with the right to an impartial judge, see sec. 30.5.

	9.139  Other rights
	9.1391  Right to file own presentence report or memorandum
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.

	9.1392  Right to speedy sentencing
	 For cases dealing with this subject, see sec. 30.176.

	9.1393  Privilege against self-incrimination
	 Mitchell v. United States, 119 S. Ct. 1307 (1999): 1998 Term, p. 24-3, sec 24.831.

	9.1394  Right to present testimony
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	9.1395  Right to rebut evidence admitted by sentencing court
	 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 (1999): 1998 Term, p. 9-4, sec. 9.2462.

	9.1396  No right to cross-examination
	 For cases dealing with this subject, see sec. 9.144.

	9.1397  No right to confrontation
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶55.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶11.
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313.

	9.1398  Constitutional right to have relevant and material factors which influenced sentencing explained on record by sentencing court
	 For cases dealing with this subject, see sec. 9.225.

	9.1399  Right to challenge any statement in PSI that he or she believes is inaccurate or incomplete
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶11, 27.
	 For cases dealing generally with a defendant's right to be sentenced on the basis of true and correct information, see sec. 9.23.



	9.14  Admission Of Evidence At Sentencing Proceeding
	9.141  Rules of evidence not applicable
	9.1411  In general
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶52.
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶28.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶56.
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶24.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶53.
	 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 (Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271, p. 14-1, sec. 14.131.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211.
	 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 (Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.2121.
	 State v. Pope, 107 Wis. 2d 726, 321 N.W.2d 359 (Ct. App. 1982): 1981 Term, p. 91, sec. 6.11.

	9.1412  Rule regarding judicial notice not applicable at sentencing
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶24.


	9.142  Hearsay rule not applicable
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.

	9.143  Exclusionary rule not applicable to sentencing proceeding
	 For cases dealing with this subject, see sec. 9.194.

	9.144  Defendant has no right to cross-examine those presenting evidence at sentencing proceeding
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	9.145  Trial court's discretion to set bounds on presentation of evidence in general
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶19-22.

	9.146  Limitations on evidence relating to circumstances of crime to which defendant has pled guilty
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶19-22.

	9.147  Information upon which trial court bases sentencing decision need not be established beyond a reasonable doubt
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶20-24.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶54.

	9.148  Witnesses need not be sworn
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶56.


	9.15  Victim Impact Statement
	9.151  Propriety of use of
	9.1511  In general
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶17.
	 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 (Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 92, sec. 6.13.
	 For cases dealing with the propriety of considering the rehabilitative needs of the victim, see sec. 9.2493.
	 For cases dealing with the propriety of considering the victim's wishes, see sec. 9.24732.

	9.1512  At capital sentencing proceeding
	 For cases dealing with this subject, see sec. 9.5292.


	9.152  Other matters

	9.16  Sentencing Guidelines (State)
	9.161  Under indeterminate sentencing
	9.1611  Promulgation of
	 In Matter of Judicial Administration: Felony Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 793 (1984): 1984 Term, p. 127, sec. 6.491.

	9.1612  Constitutionality of
	9.1613  Use of, and need to follow, in general
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 In Matter of Judicial Administration: Felony Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 793 (1984): 1984 Term, p. 127, sec. 6.491.
	 In Matter of Implementation of Felony Sentencing Guidelines, 113 Wis. 2d 689, 335 N.W.2d 868 (1983): 1982 Term, p. 114, sec. 6.495.
	 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 (Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961.
	 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 (Ct. App. 1988): 1988 Term, p. 9-1, sec. 9.1621.

	9.1614  Requirement that trial court take guidelines into consideration
	9.16141  In general
	 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 N.W.2d 488, at ¶2.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶1-46.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-33, sec. 9.942.
	 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 722 N.W.2d 760, at ¶1-11.
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 10-3, sec. 10.3322.
	 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 (Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313.

	9.16142  How sentencing court fulfills this requirement
	 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 N.W.2d 488, at ¶2.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶29-45.

	9.16143  Is defendant entitled to appellate review of failure to take guidelines into consideration?
	 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 N.W.2d 488, at ¶2.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶16-28.
	 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 (1995): 1995 Term, p. 9-2, sec. 9.1612.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-33, sec. 9.942.
	 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 722 N.W.2d 760, at ¶1-11.
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 9-4, sec. 9.1612.
	 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243.
	 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 (Ct. App. 1988): 1988 Term, p. 9-1, sec. 9.1612.
	 For cases dealing with the statutory bar to appellate review of court's failure to follow guidelines, see sec. 9.1616.


	9.1615  Requirement that trial court explain deviation from guidelines
	9.16151  In general
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-33, sec. 9.942.

	9.16152  Appropriateness of appellate review of failure to explain deviation from guidelines
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-33, sec. 9.942.
	 For cases dealing with the statutory bar to appellate review of court's failure to follow guidelines, see sec. 9.1616.


	9.1616  Statutory bar to appellate review of court's failure to follow guidelines
	9.16161  In general
	 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 N.W.2d 488, at ¶2.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶16-17.
	 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 (1995): 1995 Term, p. 9-2, sec. 9.1612.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-33, sec. 9.942.
	 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 722 N.W.2d 760, at ¶1-11.
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 9-4, sec. 9.1612.
	 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.81.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 9-28, sec. 9.82.
	 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 (Ct. App. 1988): 1988 Term, p. 9-1, sec. 9.1612.
	 For cases dealing with the appropriateness of appellate review of failure to take guidelines into consideration, see sec. 9.16142.
	 For cases dealing with the appropriateness of appellate review of failure to explain deviation from guidelines, see sec. 9.16152.

	9.16162  Does statutory bar extend to failure to take guidelines into consideration?
	 For cases dealing with this subject, see sec. 9.16142.


	9.1617  Other matters
	9.16171  Application of sentencing guidelines that have been increased since crime committed violates ex post facto law prohibition
	 For cases dealing with this subject, see sec. 30.9231.

	9.16172  Fact that guidelines indicate probation as appropriate disposition does not bar sentence to intensive sanctions
	 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 (Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961.

	9.16173  For purposes of guideline score sheets, prior conviction occurs at time of adjudication of guilt, not at time of sentencing and entry of judgment of conviction
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶17.



	9.162  Under determinate sentencing (i.e., truth-in-sentencing)
	9.1621  Requirement that trial court take guidelines into consideration
	9.16211  In general
	 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 N.W.2d 488, at ¶2.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶1-46.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶47.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶6-12.
	 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 722 N.W.2d 760, at ¶1-11.

	9.16212  How sentencing court fulfills this requirement
	 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 N.W.2d 488, at ¶2.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶29-45.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶6.

	9.16213  Is defendant entitled to appellate review of failure to take guidelines into consideration?
	 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 N.W.2d 488, at ¶2.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶16-28.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶6.
	 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 722 N.W.2d 760, at ¶1-11.

	9.16214  Harmless error rule is applicable to failure to take guidelines into consideration
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶8.

	9.16215  Determining whether failure to take guidelines into consideration was harmless in particular case
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶8-12.


	9.1622  Statutory bar to appellate review of court's failure to follow guidelines
	9.16221  In general
	 State v. Grady, 2007 WI 125, 305 Wis. 2d 65, 739 N.W.2d 488, at ¶2.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶16-17.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶47.
	 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 722 N.W.2d 760, at ¶1-11.

	9.16222  Does statutory bar extend to failure to take guidelines into consideration?
	 For cases dealing with this subject, see sec. 9.16212.


	9.1623  Aggravating factor identified by guidelines as basis for imposing harsher sentence need not be proved beyond a reasonable doubt
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶20-24.

	9.1624  Need to explain departure from guidelines
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶26.



	9.17  Sentencing Guidelines (Federal)
	9.171  Constitutionality of guidelines and their application
	9.1711  Constitutionality of guidelines in general
	 Mistretta v. United States, 109 S. Ct. 647 (1989): 1988 Term, p. 9-2, sec. 9.164.

	9.1712  Constitutionality of enhancing sentence because defendant committed perjury at trial
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 1992 Term, p. 9-2, sec. 9.171.

	9.1713  Guidelines do not violate separation of powers doctrine
	 United States v. Booker, 125 S. Ct. 738 (2005).

	9.1714  Guidelines’ mandate that particular aggravating circumstance requires imposition of greater sentence, but not requiring aggravating circumstance to be proved to jury beyond a reasonable doubt, is unconstitutional
	 Irizarry v. United States, 128 S. Ct. 2198 (2008).
	 Gall v. United States, 128 S. Ct. 36 (2007).
	 Cunningham v. California, 127 S. Ct. 856 (2007).
	 United States v. Booker, 125 S. Ct. 738 (2005).


	9.172  Determining meaning of guidelines
	9.1721  Guidelines Manual's commentary which interprets or explains guideline is authoritative unless it violates constitution or federal statute, or is inconsistent with, or plainly erroneous reading of, that guideline
	 Stinson v. United States, 113 S. Ct. 1913 (1993): 1992 Term, p. 9-3, sec. 9.172.

	9.1722  Supreme court deference to sentencing commission as primary arbiter of meaning of sentencing guidelines
	 Braxton v. United States, 111 S. Ct. 1854 (1991): 1990 Term, p. 9-1, sec. 9.172.


	9.173  Operation and application in general
	 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 Term, p. 9-3, sec. 9.1732.

	9.174  In applying guidelines, court may consider conduct underlying charges of which defendant acquitted
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 United States v. Watts, 117 S. Ct. 633 (1997): 1996 Term, p. 9-10, sec. 9.2441.

	9.175  For purposes of statutory directive that sentencing guidelines specify prison sentence "at or near the maximum term authorized for categories of" adult offenders who commit their third felony drug offenses or violent crime, "maximum term authorized" must be read to include all applicable statutory sentencing enhancements
	 United States v. Rodriquez, 128 S. Ct. 1783 (2008).
	 United States v. Labonte, 117 S. Ct. 1673 (1997): 1996 Term, p. 9-7, sec. 9.172.

	9.176  Propriety of particular departures from guidelines
	9.1761  Pre-Booker
	 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 Term, p. 9-3, sec. 9.1732.

	9.1762  Post-Booker
	 Gall v. United States, 128 S. Ct. 36 (2007).


	9.177  Departure from guidelines when government files motion for lesser sentence to reflect defendant's substantial assistance in investigation or prosecution of another person
	9.1771  Defendant's right to challenge government's failure to file motion
	 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 Term, p. 9-4, sec. 9.1711.

	9.1772  Government motion attesting to "substantial assistance" and requesting departure below minimum applicable sentencing guideline does not also authorize court to depart below lower statutory minimum sentence
	 For cases dealing with this subject, see sec. 9.46322.


	9.178  Appellate review of matters relating to application of guidelines
	9.1781  Review of Trial court's determination whether offender's prior convictions were consolidated, hence "related," for purposes of sentencing
	 Buford v. United States, 121 S. Ct. 1276 (2001), 2000 Term USSC-10.

	9.1782  Review of trial court's departure from guidelines when guidelines were deemed mandatory before Booker decision
	9.17821  In general
	 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 Term, p. 9-3, sec. 9.1732.
	 Williams v. United States, 112 S. Ct. 1112 (1992): 1991 Term, p. 9-4, sec. 9.172.

	9.17822  Standard of review is abuse of discretion, not de novo
	 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 Term, p. 9-3, sec. 9.1732.


	9.1783  Standard of review is abuse of discretion
	9.17831  In general
	 Gall v. United States, 128 S. Ct. 36 (2007).

	9.17832  Abuse of discretion standard applies whether sentence is inside, just outside, or significantly outside guidelines range
	 Gall v. United States, 128 S. Ct. 36 (2007).


	9.1784  Court of appeals' use of presumptions in reviewing sentence
	9.17841  Court of appeals may apply presumption that sentence within guidelines is reasonable
	 Nelson v. United States, 129 S. Ct. 890 (2009).
	 Gall v. United States, 128 S. Ct. 36 (2007).
	 Rita v. United States, 127 S. Ct. 2456 (2007).

	9.17842  Court of appeals may not apply presumption that sentence outside of guidelines is unreasonable
	 Irizarry v. United States, 128 S. Ct. 2198 (2008).
	 Gall v. United States, 128 S. Ct. 36 (2007).
	 Rita v. United States, 127 S. Ct. 2456 (2007).



	9.179  Other matters relating to federal guidelines
	9.1791  Guidelines provision allowing court to apply guideline most applicable to stipulated offense in case of conviction by guilty plea containing stipulation that specifically establishes offense
	 Braxton v. United States, 111 S. Ct. 1854 (1991): 1990 Term, p. 9-1, sec. 9.172.

	9.1792  Rule, originally announced in Supreme Court decision and then codified in Rule 32(h), Fed. R. Crim. Proc., that district court must give parties reasonable notice that it is contemplating upward departure from guidelines based on ground not identified either in the presentence report or in a prehearing submission by the government
	9.17921  In general
	 Irizarry v. United States, 128 S. Ct. 2198 (2008).
	 Burns v. United States, 111 S. Ct. 2182 (1991): 1990 Term, p. 9-2, sec. 9.173.

	9.17922  Rule does not apply to post-Booker variance from recommended guidelines range
	 Irizarry v. United States, 128 S. Ct. 2198 (2008).


	9.1793  Judge, not jury, determines nature of defendant's conduct for purpose of applying guidelines
	 Edwards v. United States, 118 S. Ct. 1475 (1998): 1997 Term, p. 9-1, sec. 9.171.

	9.1794  For purposes of guidelines, "controlled substance offense" does not include simple possession of controlled substance
	 Salinas v. United States, 126 S. Ct. 1675 (2006).

	9.1795  In sentencing, federal district court does not enjoy benefit of legal presumption that guidelines sentence should apply; district court may not presume that guidelines range is reasonable
	 Nelson v. United States, 129 S. Ct. 890 (2009).
	 Rita v. United States, 127 S. Ct. 2456 (2007).

	9.1796  In sentencing for offenses relating to crack cocaine, court may impose sentence based on disagreement with sentencing guidelines disparity (i.e., 100:1 ratio) for crack and powder cocaine offenses; guidelines' crack/powder disparity is not effectively mandatory
	9.17961  In general
	 Spears v. United States, 129 S. Ct. 840 (2009).
	 Moore v. United States, 129 S. Ct. 4 (2008).
	 Kimbrough v. United States, 128 S. Ct. 558 (2007).

	9.17962  Sentencing court may substitute ratio it believes is appropriate (e.g., 20:1 ratio)
	 Spears v. United States, 129 S. Ct. 840 (2009).




	9.18  What Defendant Must Be Told At Sentencing
	9.181  No need to inform defendant, upon accepting negotiated plea of guilty but before sentencing, whether court intends to reject sentence recommendation, and if so, to permit defendant to withdraw plea
	 For cases dealing with this subject, see sec. 7.21984.

	9.182  Requirement that defendant be notified of appeal rights
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State v. Argiz, 101 Wis. 2d 546, 305 N.W.2d 124 (1981): 1980 Term, p. 77, sec. 6.12.

	9.183  That, as a felon, the defendant cannot legally possess a firearm
	9.1831  Providing this information is not element of offense of felon in possession of firearm
	 State v. Phillips, 172 Wis. 2d 391, 493 N.W.2d 238 (Ct. App. 1992): 1992 Term, p. 38-4, sec. 38.1341.


	9.184  Federal requirement that defendant be informed of right to appeal
	9.1841  Violation of requirement does not provide grounds for relief on collateral attack if defendant in fact knows of right to appeal
	 Peguero v. United States, 119 S. Ct. 961 (1999): 1998 Term, p. 9-2, sec. 9.1811.



	9.19  Other Matters
	9.191  Necessity of entry of judgment of conviction before sentencing
	 State v. Pham, 137 Wis. 2d 31, 403 N.W.2d 35 (1987): 1986 Term, p. 127, sec. 6.492.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 148, sec. 6.494.

	9.192  Defendant's right of access to presentence report
	9.1921  In general
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶18.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.71217.
	 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App. 1994): 1994 Term, p. 9-1, sec. 9.1224.
	 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 9.1222.
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 9-4, sec. 9.1911.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.
	 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 (Ct. App. 1991): 1991 Term, p. 9-3, sec. 9.132.
	 State v. Thompson, 158 Wis. 2d 698, 463 N.W.2d 402 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.181.
	 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 (Ct. App. 1990): 1990 Term, p. 9-3, sec. 9.181.
	 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. App. 1989): 1989 Term, p. 9-1, sec. 9.1211.

	9.1922  Federal defendant's right to obtain federal presentence report under Freedom of Information Act
	 United States Dept. of Justice v. Julian, 108 S. Ct. 1606 (1988): 1987 Term, p. 9-1, sec. 9.1211.

	9.1923  Need for timely objection at sentencing hearing to denial of access to presentence report
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 9-4, sec. 9.1911.

	9.1924  Public defender's right to be provided presentence report as part of postconviction proceedings
	 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 9.1222.

	9.1925  By making post-sentencing demand for copy of presentence report under state open records law
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.71217.

	9.1926  For purpose of responding to no-merit report filed by defendant's appellate counsel
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶1-46.


	9.193  "Read-ins" and the "read-in" procedure
	9.1931  In general
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶1-98.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶27.
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶20-22.
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶41-43.
	 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321.
	 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 16 (1991): 1990 Term, p. 9-4, sec. 9.182.
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 9-2, sec. 9.162.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶11-16.
	 State v. Cleaves, 181 Wis. 2d 73, 510 N.W.2d 143 (Ct. App. 1993): 1993 Term, p. 9-15, sec. 9.4824.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.

	9.1932  No need for personal admission of read-in by defendant before restitution may be ordered on read-in
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶14.
	 State v. Cleaves, 181 Wis. 2d 73, 510 N.W.2d 143 (Ct. App. 1993): 1993 Term, p. 9-15, sec. 9.4824.

	9.1933  Agreeing to have charges read in does not provide basis for invocation of doctrine of issue preclusion
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶41-43.

	9.1934  Cannot impose requirement of registration as sex offender based on "read in" offense
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶20-22.

	9.1935  Does defendant need to understand "read in" procedure to enter knowing, intelligent, and voluntary plea?
	 For cases dealing with this subject, see sec. 10.4458.

	9.1936  Defendant's admission of guilt of read-in charge is not critical component of read-in procedure
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶1-98.

	9.1937  Defendant's agreement to have charge read in is not deemed admission of guilt of that charge
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶1-98.

	9.1938  Read-in offenses are not prior convictions and cannot otherwise be treated as adjudications of guilt
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶90.

	9.1939  Other matters
	9.19391  Read-ins cannot be used as basis for invoking repeater statute
	 For cases dealing with this subject, see sec. 31.6232.



	9.194  Exclusionary rule not applicable at sentencing proceeding
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.
	 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 (Ct. App. 1988): 1988 Term, p. 1-20, sec. 1.8221.

	9.195  No right to jury trial on sentencing factors
	 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 1985 Term, p. 97, sec. 6.494.

	9.196  Burden and standard of proof on sentencing information and factual findings which impact on sentencing
	9.1961  No formal burden of proof requirement
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 9-5, sec. 9.2422.

	9.1962  Information on which trial court bases sentencing decision need not be proved beyond a reasonable doubt
	9.1963  Application of preponderance-of-evidence standard at sentencing generally satisfies due process
	 United States v. Watts, 117 S. Ct. 633 (1997): 1996 Term, p. 9-10, sec. 9.2441.


	9.197  Disqualification of judge at sentencing
	9.1971  In general
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.
	 For cases dealing generally with the recusal or disqualification of a judge, see sec. 6.971.

	9.1972  Particular bases for disqualification
	9.19721  Judge's permitting juror to speak during sentencing
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.



	9.198  Who may appear and make statements at sentencing; limitations on content of statements
	9.1981  Who may appear and make statements at sentencing
	9.19811  In general
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶42.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): at page 464 of opinion.

	9.19812  Defendant
	 For cases dealing with this subject, see sec. 9.132.

	9.19813  Victim
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶42.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 For cases dealing with the victim's right to address the court at sentencing, see sec. 9.1996.

	9.19814  Defendant's family and friends
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): at page 464 of opinion.

	9.19815  Juror
	 For cases dealing with permitting juror to address court during sentencing, see sec. 9.1994.

	9.19816  Victim's family
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶42.


	9.1982  Limitations on content of statements
	9.19821  Must be relevant to sentencing
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶19.



	9.199  Other and related matters
	9.1991  Prosecutor's obligation to comply with plea agreement at sentencing proceeding
	 For cases dealing with this subject, see sec. 7.153.

	9.1992  Defendant's presentence report or memorandum
	9.19921  Defendant's right to file
	 For cases dealing with this subject, see sec. 9.1391.

	9.19922  Admissibility of defendant's statements to preparer of presentence report or memorandum at trial of case in which those statements were made
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶1-40.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶2, 18-20.

	9.19923  Admissibility of defendant's statements to preparer of presentence report or memorandum at later trial for perjury based on inconsistency between trial those statements and trial testimony in case in which those statements were made
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶1-27.


	9.1993  Information on which trial court bases sentencing decision need not be proved beyond a reasonable doubt
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.

	9.1994  Permitting juror to address court during sentencing
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-4, sec. 9.192.

	9.1995  Determining when defects in sentencing process violate due process
	 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 (Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221.

	9.1996  Victim's right to provide statements concerning sentencing and to address court at sentencing
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶78.
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151.

	9.1997  Determination whether defendant is eligible for earned release program (ERP)
	9.19971  In general
	 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 713 N.W.2d 187, at ¶1-11.
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶15-19.
	 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 690 N.W.2d 880, at ¶9.
	 For cases dealing generally with the earned release program, see sec. 9.4977.

	9.19972  Court has discretion whether or not to declare defendant eligible for program
	 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 690 N.W.2d 880, at ¶9.

	9.19973  Court has discretion to decide when defendant will be eligible for program; court may establish waiting period before defendant is eligible for program
	 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 690 N.W.2d 880, at ¶1-12.

	9.19974  Need for, and sufficiency of, on-the-record explanation of exercise of discretion to deny eligibility for program:  in general
	 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 713 N.W.2d 187, at ¶1-11.

	9.19975  Need for, and sufficiency of, on-the-record explanation of exercise of discretion to deny eligibility for program:  court not required to provide completely separate explanation for eligibility decision, so long as overall sentencing rationale also justifies eligibility determination
	 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 713 N.W.2d 187, at ¶9.

	9.19976  Factors court should consider in making determination:  appellate court refuses to identify factors other than those already recognized as appropriate sentencing factors
	 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 713 N.W.2d 187, at ¶9.

	9.19977  Appellate review of trial court's determination of eligibility for program
	 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 713 N.W.2d 187, at ¶7.

	9.19978  Court at reconfinement hearing after revocation of supervised release has no authority to determine revoked supervisee’s eligibility for ERP
	 For cases dealing with this subject, see sec. 41.7441.


	9.1998  Determination whether defendant is eligible for challenge incarceration ("boot camp") program (CIP)
	9.19981  In general
	 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 690 N.W.2d 880, at ¶8.
	 State v. Lehman, 2004 WI App 59, 270 Wis. 2d 695, 677 N.W.2d 644, at ¶8.
	 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 632 N.W.2d 112, 2001 Term WCA-20, at ¶1-12.
	 For cases dealing generally with the challenge incarceration ("boot camp") program, see sec. 9.4978.

	9.19982  Court has discretion whether or not to declare defendant eligible for program
	 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 632 N.W.2d 112, 2001 Term WCA-20, at ¶1-12.

	9.19983  Court has discretion to decide when defendant will be eligible for program; court may establish waiting period before defendant is eligible for program
	 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 690 N.W.2d 880, at ¶8.
	 State v. Lehman, 2004 WI App 59, 270 Wis. 2d 695, 677 N.W.2d 644, at ¶1-19.

	9.19984  Court at reconfinement hearing after revocation of supervised release has no authority to determine revoked supervisee’s eligibility for CIP
	 For cases dealing with this subject, see sec. 41.7441.

	9.19985  Matters relating to CIP other than determination of eligibility for program
	 For cases dealing with this subject, see sec. 9.4978.

	9.19986  Court's eligibility determination does not place defendant into CIP; it is but one criteria considered by DOC, which makes decision whether defendant should participate in program
	 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d __, 777 N.W.2d 114, at ¶1, 10.


	9.1999  Other and related matters
	9.19991  Determinate sentencing; imposition of bifurcated sentence of imprisonment and extended supervision
	 For cases dealing with this subject, see sec. 9.41.

	9.19992  Trial court not bound by prosecutor's recommendation in determining sentence
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶38.

	9.19993  Information upon which trial court bases sentencing decision need not be established beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 9.147.

	9.19994  Court's obligation to ask prosecutor if he or she has consulted with victim and has given notice of sentencing
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶64.

	9.19995  Right of court to order drug testing of convicted defendant prior to sentencing
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.

	9.19996  Defendant has no right of access to notes prepared by trial court for sentencing
	 For cases dealing with this subject, see sec. 9.9583.

	9.19997  Aggravating factor identified by trial court as basis for imposing harsher sentence does not need to be proved beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 30.317.

	9.19998  Deferred prosecution programs
	 For cases dealing with this subject, see sec. 12.81.

	9.19999  Sentencing upon revocation of extended supervision
	 For cases dealing with this subject, see sec. 41.74.





	9.2  Exercise Of Sentencing Discretion
	9.21  General Principles
	9.211  In general
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	 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 (1980): 1979 Term, p. 78, sec. 6.21.
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	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶18.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶7-9.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶36, 39.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶52.
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶7-8.
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	 State v. Young, 180 Wis. 2d 700, 511 N.W.2d 309 (Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2121.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.
	 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.
	 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 (Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.2121.

	9.2132  Denial of access to information pursuant to plea or other agreement or otherwise is contrary to public policy
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 7-1, sec. 7.1421.
	 State v. Crowe, 189 Wis. 2d 72, 525 N.W.2d 291 (Ct. App. 1994): 1994 Term, p. 9-2, sec. 9.1226.
	 State v. Young, 180 Wis. 2d 700, 511 N.W.2d 309 (Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2121.
	 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251.
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.
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	9.214  Sentencing court not required to specifically address on record each of the factors that have been recognized as appropriate sentencing factors; court may limit its discussion to only those factors it believes are relevant
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶41.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 9-6, sec. 9.213.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶18.
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶23.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶16.

	9.215  Sentencing court not required to take ABA guidelines into consideration when imposing sentence
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 9-28, sec. 9.82.

	9.216  Matters that do no bind trial court's exercise of sentencing discretion
	9.2161  Trial court not bound by plea agreement
	 For cases dealing with this subject, see sec. 7.192.

	9.2162  Trial court not bound by recommendation in presentence report
	 For cases dealing with this subject, see sec. 9.12351.


	9.217  Other matters
	9.2171  When discretion is exercised based on clearly irrelevant or improper factor, there is erroneous exercise of discretion, entitling defendant to resentencing
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶17.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶27.

	9.2172  Principles governing exercise of discretion in sentencing upon revocation of extended supervision
	 For cases dealing with this subject, see sec. 41.741.

	9.2173  Weight to be given to particular sentencing factors lies within trial court's discretion
	 For cases dealing with this subject, see sec. 9.261.

	9.2174  Required exercise of discretion relating to imposition of DNA surcharge
	 For cases dealing with this subject, see sec. 9.49845.


	9.218  Other matters (cont'd)
	9.2181  Sentencing while trial judge is in middle of recall effort that was based on allegations that judge was too lenient in sentencing
	 For cases dealing with this subject, see sec. 9.2887.

	9.2182  Requirement that court impose "minimum amount of custody" consistent with appropriate sentencing factors
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶26.
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶20.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶44.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶8.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶7, 23.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶25.

	9.2183  Requirement that court first consider and reject probation
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶44.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶31.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶19.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶47-48.

	9.2184  Requirement that court explain how each component of bifurcated sentence advances objectives it has specified
	 For cases dealing with this subject, see sec. 9.21883.

	9.2185  No requirement that court explain with detailed specificity why it chose precise sentence imposed or why it chose sentence imposed over shorter sentence, e.g., why it chose sentence of 20 years rather than 15 years
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶30.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶54-57.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶12, 14.
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶12.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶17, 22.
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶25, 34.
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶17.
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶26.

	9.2186  Whether particular factor or characteristic relating to defendant will be deemed either mitigating or aggravating circumstance depends on particular defendant and particular case
	 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243.

	9.2187  Court not required to look into future; only required to consider facts that are of record or are reasonably derived by inference from record
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.

	9.2188  Requirements governing court's exercise of sentencing discretion under truth-in-sentencing that are imposed, and not imposed, by Gallion decision
	9.21881  In general
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶25.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶11-12.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶11.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶15-23.

	9.21882  Gallion revitalizes sentencing jurisprudence, but does not make any momentous changes in it
	 For cases dealing with this subject, see sec. 9.91133.

	9.21883  Gallion applies only to "future cases"
	 For cases dealing with this subject, see sec. 9.91134.

	9.21884  Requirement that sentencing court explain how sentence's components promote sentencing objectives
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶10.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶17.
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶23, 30-34.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶4.

	9.21885  Court not required to explain with specificity comparative weight assigned to each sentencing factor and exactly how factors translated into specific number of years
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶29.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶21-22.

	9.21886  Court must provide explanation for general range of sentence imposed, not for precise number of years chosen, and it need not explain why it did not impose lesser sentence
	 For cases dealing with this subject, see sec. 9.2185.

	9.21887  Principles governing trial court's exercise of sentencing discretion have not changed with advent of truth-in-sentencing: greater specification of reasons for sentence imposed not required, but there is greater need to articulate on record reasons for particular sentence imposed, and appellate courts must more closely scrutinize record to ensure that discretion was exercised and that basis of that exercise of discretion is set forth
	 For cases dealing with this subject, see sec. 9.2196.

	9.21888  Requirement that court first consider and reject probation
	 For cases dealing with this subject, see sec. 9.2183.


	9.2189  Aggravating factor identified by trial court as basis for imposing harsher sentence does not need to be proved beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 30.317.


	9.219  Other matters (cont'd)
	9.2191  Sentencing judge may use all of the information it possesses in imposing sentence
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 31-11, sec. 31.62322.

	9.2192  When same judge, who presided over original sentencing, also presides at sentencing after revocation of probation, judge does not have to restate reasons supporting original sentencing; original sentencing reasons will be deemed to be implicitly adopted; appellate court will review two sentencing proceedings on global basis, treating sentencing after revocation as "continuum" of original sentencing
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶21.
	 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 712 N.W.2d 899, at ¶17.
	 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 707 N.W.2d 876, at ¶10.
	 State v. Reynolds, 2002 WI App 15, 249 Wis. 2d 798, 643 N.W.2d 165, 2001 Term WCA-213, at ¶8.
	 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 619 N.W.2d 289, 2000 Term WCA-99, at ¶7-9.

	9.2193  When different judges preside at original sentencing and at sentencing after revocation of probation, judge presiding over sentencing after revocation of probation should familiarize himself with trial testimony, original sentencing judge's sentencing comments, and presentence report prepared for original sentencing
	 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 N.W.2d 673, at ¶26.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶30.
	 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 707 N.W.2d 876, at ¶13.
	 State v. Reynolds, 2002 WI App 15, 249 Wis. 2d 798, 643 N.W.2d 165, 2001 Term WCA-213, at ¶1-15.

	9.2194  Imposing sentence that is so long that it is "meaningless"
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶18.

	9.2195  Need for trial court to explain deviation from sentencing recommendations
	9.21951  Recommendation of presentence report
	 For cases dealing with this subject, see sec. 9.12352.

	9.21952  Recommendation of prosecutor made pursuant to plea bargain
	 For cases dealing with this subject, see sec. 7.21991.


	9.2196  Principles governing trial court's exercise of sentencing discretion have not changed with advent of truth-in-sentencing; greater specification of reasons for sentence imposed not required; but there is greater need to articulate on record reasons for particular sentence imposed and appellate courts are required to more closely scrutinize record to ensure that discretion was exercised and that basis of that exercise of discretion is set forth
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶1-51.
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶19-20.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶26.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶5-14.

	9.2197  Comparative information on sentencing practices, or sentencing guidelines, are not required in order to impose valid sentence
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶11-12.

	9.2198  Propriety of contrasting victim's good character with defendant's bad character
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶63, 71-72.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶15-24.

	9.2199  Objectives of sentencing
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶23.



	9.22  Explanation For Sentence (i.e., Reasons For Sentence) Must Be Set Forth In Record
	9.221  In general
	 Rita v. United States, 127 S. Ct. 2456 (2007).
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶33.
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶26.
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶17-30.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 9-6, sec. 9.213.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 9-7, sec. 9.231.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 122, sec. 6.21.
	 In Matter of Judicial Administration: Felony Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 793 (1984): 1984 Term, p. 123, sec. 6.22.
	 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 (1984): 1983 Term, p. 136, sec. 6.22.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 136, sec. 6.22.
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 104, sec. 6.22.
	 State v. Stubbendick, 110 Wis. 2d 693, 329 N.W.2d 399 (1983): 1982 Term, p. 104, sec. 6.22.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶45.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶24.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶5.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶11-12.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶11.
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶12.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶7.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶15-23.
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶1-31.
	 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 712 N.W.2d 899, at ¶10.
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶14-18.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶8.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶5-21.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶52.
	 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 (Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941.
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 10-3, sec. 10.3322.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91.
	 State v. Canadeo, 168 Wis. 2d 559, 484 N.W.2d 340 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1922.
	 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412.
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.22.
	 State v. Lewandowski, 122 Wis. 2d 759, 364 N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 130, sec. 6.81.
	 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 (Ct. App. 1984): 1983 Term, p. 136, sec. 6.22.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 152, sec. 6.81.
	 City of Prairie du Chien v. Evans, 100 Wis. 2d 358, 302 N.W.2d 61 (Ct. App. 1981): 1980 Term, p. 78, sec. 6.22.

	9.222  Sentencing court not required to specifically address on record each of the factors that have been recognized as appropriate sentencing factors, only those it believes are relevant
	 For cases dealing with this subject, see sec. 9.214.

	9.223  When same judge presides at sentencing after revocation and original sentencing, judge does not have to restate reasons supporting original sentencing; original sentencing reasons will be deemed to be implicitly adopted
	 For cases dealing with this subject, see sec. 9.2192.

	9.224  Appellate court's duty to search record to determine whether sentence can be sustained as proper discretionary act when trial court has failed to adequately set forth reasons for sentence imposed
	9.2241  In general
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶17, 21.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶9.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶8.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶6, 19-21.
	 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 619 N.W.2d 289, 2000 Term WCA-99, at ¶7.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶52.

	9.2242  Duty should not be interpreted as creating opportunity for trial court to stuff record with post-sentencing rationalizations for sentence that were absent from original sentencing decision
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶19.

	9.2243  Under Gallion, appellate court is not permitted to engage in "implied reasoning" by sentencing court when it reviews sentence
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶25.


	9.225  Defendant has constitutional right to have relevant and material factors which influenced sentencing explained on record by sentencing court
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶21.

	9.226  When sentence not adequately explained at time of sentencing, may trial court cure defect by explaining reasons for sentence in response to post-sentencing motion challenging sentence?
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶19.

	9.227  Trial court not required to explain deviation from recommendations of presentence report or prosecutor
	 For cases dealing with this subject, see secs. 7.21991 and 9.12352.

	9.228  Need to explain why consecutive sentence imposed
	 For cases dealing with this subject, see sec. 9.4222.

	9.229  Other matters
	9.2291  Court must provide explanation for general range of sentence imposed, not for precise number of years chosen, and court need not explain why it did not impose lesser sentence
	 For cases dealing with this subject, see sec. 9.2185.

	9.2292  In federal courts
	 Rita v. United States, 127 S. Ct. 2456 (2007).

	9.2293  Requirement that explanation for imposition of DNA surcharge be set forth in record
	 For cases dealing with this subject, see sec. 9.49845.



	9.23  Must Be Based On Correct Information
	9.231  In general
	 Roberts v. United States, 100 S. Ct. 1358 (1980): 1979 Term, p. 78, sec. 6.221.
	 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 N.W.2d 498, at ¶5.
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶1-31.
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶27-28.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶56.
	 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 (1999): 1998 Term, p. 9-4, sec. 9.2462.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 9-7, sec. 9.231.
	 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 N.W.2d 899 (1982): 1982 Term, p. 105, sec. 6.23.
	 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 (1979): 1978 Term, p. 72, sec. 7.324.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶45-47.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶5.
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶18.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶11.
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶22-28.
	 State v. Moore, 2006 WI App 162, 295 Wis. 2d 514, 721 N.W.2d 725, at ¶10.
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶7-14.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶1-14.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶78-80.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶16-34.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶23.
	 State v. Norton, 2001 WI App 245, 248 Wis. 2d 162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶14-16.
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶20.
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶7-9.
	 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 (Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211.
	 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 (Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581.
	 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 (Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 9-7, sec. 9.23.
	 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 (Ct. App. 1993): 1992 Term, p. 9-6, sec. 9.23.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 9-1, sec. 9.124.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.
	 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 (Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 92, sec. 6.23.

	9.232  Defendant asking for resentencing based on court’s alleged reliance on inaccurate information must show:  (1) that information was inaccurate; (2) that trial court actually relied on it
	9.2321  In general
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶1-31.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶46.
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶23.
	 State v. Moore, 2006 WI App 162, 295 Wis. 2d 514, 721 N.W.2d 725, at ¶10.
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶8-13.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶6.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶22.

	9.2322  Standard of proof by which defendant must make required showing: must defendant establish both prongs by clear and convincing evidence?
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶19, 25.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶6.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶22.

	9.2323  Postconviction court’s assertion of non-reliance on allegedly inaccurate sentencing information is not dispositive
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶47.
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶10-12.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶9.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶28.

	9.2324  Defendant is only required to show actual reliance, not prejudical reliance
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶1-31.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶4.


	9.233  Once defendant establishes two prongs, burden shifts to state to show error was harmless
	9.2331  In general
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶3, 19, 25, 26, 30-31.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶46.
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶23.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶6.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶22.

	9.2332  When inaccurate information in presentence report constitutes harmless error
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶20.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶6.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶27-34.
	 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 (Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581.


	9.234  Defendant waives objection to, and circuit court does not abuse its discretion in relying on, incorrect information when defendant does not point out incorrect information at time of sentencing
	9.2341  In general
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶6.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶23-26.

	9.2342  Application of this rule to incorrect information in presentence report
	 For cases dealing with this subject, see secs. 9.128 and 9.236.

	9.2343  When court of appeals will ignore waiver
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶25-26.


	9.235  Determining when inaccuracies and defects in presentence report violate due process
	 For cases dealing with this subject, see sec. 9.12312.

	9.236  When facts stated in presentence report are not challenged or disputed by defendant at time of sentencing, sentencing judge may appropriately consider them
	 State v. Suchocki, 208 Wis. 2d 509, 561 N.W.2d 332 (Ct. App. 1997): 1996 Term, p. 9-1, sec. 9.1233.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.

	9.237  Effect of court's mistaken beliefs regarding defendant's prior convictions
	9.2371  Mistaken belief regarding number of convictions, i.e., belief that defendant had more convictions than he actually had
	9.23711  In general
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶1-31.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶1-14.

	9.23712  When defendant does not dispute underlying conduct that judge mistakenly believed had resulted in convictions
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶1-31.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶1-14.


	9.2372  Mistaken belief that all prior convictions were valid
	9.23721  In general
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶11-12.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶12-13.

	9.23722  Where prior invalid convictions resulted in long prison sentence under harsh conditions
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶11-12.
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶12-13.



	9.238  Appellate review of question whether defendant has been denied right to be sentenced based on correct information
	9.2381  Standard of review
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶46.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶5.
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶23.
	 State v. Moore, 2006 WI App 162, 295 Wis. 2d 514, 721 N.W.2d 725, at ¶10.
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶7.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶21.


	9.239  Other matters
	9.2391  Competency or mental responsibility examination considered by court at sentencing is not inaccurate simply because it contains information regarding future dangerousness that defendant contends was beyond scope of examination
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶7-9.

	9.2392  When trial counsel renders ineffective assistance of counsel because of failure to object to inaccuracies or other defects in presentence report
	 For cases dealing with this subject, see sec. 25.384.

	9.2393  When same judge presides at sentencing and postconviction hearing, and determines that sentence would be the same with corrected information, has defendant received sufficient resentencing remedy for reliance on incorrect information at sentencing?
	 State v. Tiepelman, 2005 WI App 179, 286 Wis. 2d 464, 703 N.W.2d 683, at ¶9.

	9.2394  When defendant, in postconviction motion attacking sentence, contends that presentence report contained inaccurate information and submits confidential, sealed juvenile records to support that contention, trial court must review those records in camera before denying motion
	 State v. Moore, 2006 WI App 162, 295 Wis. 2d 514, 721 N.W.2d 725, at ¶1-14.

	9.2395  Need to give defendant advance notice of matters that will be considered in sentencing so he will have opportunity to rebut false information
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶24-25.

	9.2396  When defendant's postconviction motion challenging sentence on grounds court relied on inaccurate information is sufficient to warrant evidentiary hearing
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶26-27.

	9.2397  Trial court's mistaken belief regarding when defendant would likely be paroled does not constitute inaccurate information entitling defendant to resentencing
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶13.



	9.24  Proper Factors To Consider
	9.241  In general
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 9-22, sec. 9.5141.
	 Nichols v. United States, 114 S. Ct. 1921 (1994): 1993 Term, p. 9-3, sec. 9.2121.
	 Roberts v. United States, 100 S. Ct. 1358 (1980): 1979 Term, p. 78, sec. 6.221.
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶20.
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶78.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶43.
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶12.
	 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 (1999): 1998 Term, p. 9-4, sec. 9.2462.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 (1997): 1996 Term, p. 9-44, sec. 9.4956.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 9-9, sec. 9.241.
	 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 (1996): 1995 Term, p. 9-24, sec. 9.6336.
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 9-6, sec. 9.213.
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 9-6, sec. 9.241.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 9-6, sec. 9.241.
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 9-4, sec. 9.241.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 122, sec. 6.21.
	 In Matter of Judicial Administration: Felony Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 793 (1984): 1984 Term, p. 127, sec. 6.491.
	 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 (1984): 1983 Term, p. 136, sec. 6.241.
	 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 (1984): 1983 Term, p. 136, sec. 6.241.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 137, sec. 6.21.
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 105, sec. 6.241.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 78, sec. 6.231.
	 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 (1980): 1979 Term, p. 78, sec. 6.221.
	 Williams v. State, 79 Wis. 2d 235, 255 N.W.2d 504 (1977): 1977 Term, p. 52, sec. 6.221.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶40.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶30.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶24.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶11.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶7, 9.
	 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 713 N.W.2d 187, at ¶8.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶18.
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶23.
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶14.
	 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 707 N.W.2d 876, at ¶7.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶20.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶6-7.
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶13-14.
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶19.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶17.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶36.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶53.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶12.
	 State v. Richard G.B., 2003 WI App 13, 259 Wis. 2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at ¶19.
	 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 655 N.W.2d 223, 2002 Term WCA-192, at ¶15-20.
	 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶31.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶16, 24, 26.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶7.
	 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶8-15.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶65.
	 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 632 N.W.2d 112, 2001 Term WCA-20, at ¶10.
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶18.
	 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 619 N.W.2d 289, 2000 Term WCA-99, at ¶7.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶52.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.
	 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 (Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271.
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.
	 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. App. 1997): 1997 Term, p. 9-2, sec. 9.211.
	 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211.
	 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 (Ct. App. 1996): 1996 Term, p. 9-12, sec. 9.2513.
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 9-9, sec. 9.242.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.
	 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 (Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323.
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911.
	 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 (Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822.
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.411.
	 State v. Bobbitt, 178 Wis. 2d 11, 503 N.W.2d 11 (Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2421.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 9-4, sec. 9.211.
	 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91.
	 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 (Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442.
	 State v. Ferguson, 166 Wis. 2d 317, 479 N.W.2d 241 (Ct. App. 1991): 1991 Term, p. 7-2, sec. 7.1521.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.81.
	 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412.
	 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App. 1991): 1990 Term, p. 9-4, sec. 9.211.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 9-7, sec. 9.411.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 9-27, sec. 9.81.
	 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 (Ct. App. 1988): 1988 Term, p. 9-3, sec. 9.213.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.211.
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.26.
	 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 (Ct. App. 1987): 1986 Term, p. 123, sec. 6.241.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 123, sec. 6.21.
	 State v. Lewandowski, 122 Wis. 2d 759, 364 N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 123, sec. 6.241.
	 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 (Ct. App. 1984): 1984 Term, p. 129, sec. 6.81.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 137, sec. 6.241.
	 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 (Ct. App. 1984): 1983 Term, p. 137, sec. 6.241.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 136, sec. 6.21.
	 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 153, sec. 6.81.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 137, sec. 6.241.
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 91, sec. 9.21.
	 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 (Ct. App. 1981): 1981 Term, p. 91, sec. 6.21.
	 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 (Ct. App. 1981): 1980 Term, p. 78, sec. 6.21.
	 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. App. 1979): 1979 Term, p. 78, sec. 6.221.

	9.242  Remorse, repentance, taking responsibility for actions, and cooperativeness
	9.2421  Existence of
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 66, sec. 6.233.
	 Williams v. State, 79 Wis. 2d 235, 255 N.W.2d 504 (1977): 1977 Term, p. 53, sec. 6.233.
	 For cases dealing with consideration of the fact that the defendant pled guilty, see sec. 9.2471.

	9.2422  Lack of
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-10, sec. 9.2481.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 78, sec. 6.241.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶33.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 9-13, sec. 9.2514.
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 9-9, sec. 9.242.
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 123, sec. 6.242.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 123, sec. 6.21.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 93, sec. 6.244.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 6.496.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 137, sec. 6.243.
	 For cases dealing generally with the defendant's refusal to cooperate, see sec. 9.245.


	9.243  Defendant's criminal conduct
	9.2431  In general
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 31-11, sec. 31.62322.
	 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961.

	9.2432  Uncharged offenses
	 United States v. Grayson, 98 S. Ct. 2610 (1978): 1977 Term, p. 53, sec. 6.223.
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶36.
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶45.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-10, sec. 9.2481.
	 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 (1980): 1979 Term, p. 78, sec. 6.223.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶26-28.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶16.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶44.
	 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 (Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 9-5, sec. 9.2422.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 91, sec. 6.243.

	9.2433  Pending and other criminal charges
	 United States v. Grayson, 98 S. Ct. 2610 (1978): 1977 Term, p. 53, sec. 6.223.
	 State v. Jackson, 110 Wis. 2d 548, 329 N.W.2d 182 (1983): 1982 Term, p. 105, sec. 6.242.
	 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 (1980): 1979 Term, p. 78, sec. 6.223.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶16.
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 9-5, sec. 9.2423.
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.

	9.2434  Unproven offenses
	 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 Term, p. 9-4, sec. 9.2421.
	 Nichols v. United States, 114 S. Ct. 1921 (1994): 1993 Term, p. 9-5, sec. 9.2424.
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶36.
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶45.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-9, sec. 9.2451.
	 State v. McQuay, 154 Wis. 2d 116, 452 N.W.2d 377 (1990): 1989 Term, p. 9-4, sec. 9.2431.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶26-28.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶44.
	 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 (Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 9-5, sec. 9.2422.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.
	 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 (Ct. App. 1990): 1990 Term, p. 9-8, sec. 9.2422.
	 For cases dealing with the propriety of considering charges on which the defendant was acquitted, see sec. 9.2436.

	9.2435  Prior criminal convictions
	 Nichols v. United States, 114 S. Ct. 1921 (1994): 1993 Term, p. 9-5, sec. 9.2424.
	 Texas v. McCullough, 106 S. Ct. 976 (1986): 1985 Term, p. 93, sec. 6.245.
	 For cases dealing with this subject, see sec. 9.254.
	 For cases dealing with the effect of a sentencing court's mistaken beliefs regarding defendant's prior convictions, see sec. 9.237.

	9.2436  Charged offenses of which the defendant was acquitted
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 United States v. Watts, 117 S. Ct. 633 (1997): 1996 Term, p. 9-10, sec. 9.2441.
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶45.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶18.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶26-28.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶53-55.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶44.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Bobbitt, 178 Wis. 2d 11, 503 N.W.2d 11 (Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2421.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 9-7, sec. 9.2431.
	 For cases dealing with the impropriety of considering charges on which the defendant was acquitted, see sec. 9.2551.
	 For cases dealing with the propriety of considering unproven offenses, see sec. 9.2434.
	 For cases dealing with the propriety of considering a greater charged offense when jury finds defendant guilty of lesser-included offense, see sec. 9.24391.

	9.2437  Read-ins
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶40.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.
	 For cases dealing with the read-in procedure in general, see sec. 9.193.

	9.2438  Juvenile contacts and adjudications
	9.24381  In general
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 91, sec. 6.243.

	9.24382  Requirement that presentence report for person under 21 years of age include juvenile adjudications that are less than three years old does not prohibit trial court's consideration of juvenile adjudications that are more than three years old
	 For cases dealing with this subject, see sec. 9.12372.

	9.24383  Juvenile adjudication where there is no evidence juvenile was represented by counsel
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶13.


	9.2439  Other criminal conduct
	9.24391  Greater charged offense when jury finds defendant guilty of lesser-included offense
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.

	9.24392  Criminal conduct of defendant's co-actor of which defendant was not charged
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245.

	9.24393  Behavior underlying expunged conviction
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶42-47.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶38-53.



	9.244  Defendant's exercise of first amendment rights
	9.2441  In general
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.
	 Dawson v. Delaware, 112 S. Ct. 1093 (1992): 1991 Term, p. 9-7, sec. 9.251.
	 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶9, 16-18.
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.
	 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251.
	 For cases dealing with when it is improper to consider a defendant's exercise of first amendment rights, see sec. 9.25231.

	9.2442  Right to religious freedom
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.
	 For cases dealing with when it is improper to consider a defendant's exercise of the right to religious freedom, see sec. 9.25232.

	9.2443  Right to freedom of speech and press
	 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶9, 16-18.
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 For cases dealing with when it is improper to consider a defendant's exercise of the right to freedom of speech and press, see sec. 9.25233.

	9.2444  Right to freedom of association
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.
	 For cases dealing with when it is improper to consider a defendant's exercise of the right to freedom of association, see sec. 9.25234.

	9.2445  Right to freedom of political belief
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.
	 For cases dealing with when it is improper to consider a defendant's exercise of the right to freedom of political belief, see sec. 9.25235.


	9.245  Defendant's refusal to cooperate
	9.2451  In general
	 Roberts v. United States, 100 S. Ct. 1358 (1980): 1979 Term, p. 78, sec. 6.224.
	 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶9-12.

	9.2452  Refusal to name accomplices
	9.24521  In general
	 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶9-12.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 93, sec. 6.244.

	9.24522  Refusal to name accomplices may be considered aggravating factor in sentencing even if defendant has justified fear of retaliation
	 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶11.


	9.2453  Refusal to admit guilt
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-10, sec. 9.2481.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 78, sec. 6.241.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 123, sec. 6.242.
	 For cases dealing generally with consideration of the defendant's lack of remorse, repentance and cooperativeness, see sec. 9.2422.
	 For cases dealing with consideration of the defendant's invocation of his privilege against self-incrimination, see sec. 9.2522.

	9.2454  Drug defendant's refusal to name supplier
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 93, sec. 6.244.

	9.2455  Refusal to testify as to matters relevant to applicable penalty
	 Mitchell v. United States, 119 S. Ct. 1307 (1999): 1998 Term, p. 24-3, sec. 24.831.


	9.246  Other factors
	9.2461  Defendant's untruthfulness or perjury at trial
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 LaChance v. Erickson, 118 S. Ct. 753 (1998): 1997 Term, p. 22-1, sec. 22.1322.
	 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 1992 Term, p. 9-2, sec. 9.171.
	 United States v. Grayson, 98 S. Ct. 2610 (1978): 1977 Term, p. 52, sec. 6.222.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶53.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶66.
	 For cases dealing with consideration of the defendant's perjury at trial, see sec. 9.253.

	9.2462  Unfavorable matters relating to victim
	9.24621  Victim's bad character
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶70.
	 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 (1999): 1998 Term, p. 9-4, sec. 9.2462.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶16.
	 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 (Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271.

	9.24622  Victim's criminal record
	 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 (1999): 1998 Term, p. 9-4, sec. 9.2462.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶16.
	 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 (Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271.


	9.2463  Fact that defendant was committing adultery
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.

	9.2464  Fact that defendant was not paying child support
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.

	9.2465  Fact that defendant was financially bankrupt
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.

	9.2466  Revocation summary
	 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 619 N.W.2d 289, 2000 Term WCA-99, at ¶11.

	9.2467  Report of competency or mental responsibility examination that addresses issue of defendant's future dangerousness
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶9.

	9.2468  Propriety of considering, in sentencing upon revocation of probation, conduct for which defendant was revoked
	 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶14.

	9.2469  Defendant's cooperation or lack of cooperation during investigation leading to issuance of criminal charges
	 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶22.


	9.247  Other factors (cont'd)
	9.2471  Fact that defendant pled guilty
	 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 Term, p. 66, sec. 6.231.

	9.2472  Defendant's membership in prison gang
	 Dawson v. Delaware, 112 S. Ct. 1093 (1992): 1991 Term, p. 9-7, sec. 9.251.

	9.2473  Views of interested persons
	9.24731  In general
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): at page 464 of opinion.

	9.24732  Victim's wishes
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 For cases dealing with the propriety of considering the rehabilitative needs of the victim, see sec. 9.2493.
	 For cases dealing with the propriety of considering the victim impact statement, see sec. 9.151.

	9.24733  Opinions of defendant's family and friends
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): at page 464 of opinion.

	9.24734  Recommendations of expert witnesses such as psychiatrists and psychologists
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): at page 464 of opinion.


	9.2474  Juror's recommendation
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-4, sec. 9.192.

	9.2475  Employment history and financial resources
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 105, sec. 6.243.

	9.2476  Defendant's motive for committing crime
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.

	9.2477  Reading material linked to defendant's criminal conduct
	 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251.

	9.2478  Pretrial confinement
	9.24781  It is generally improper to consider pretrial confinement, to which defendant will be entitled to credit on his sentence, in setting sentence
	 For cases dealing with this subject, see sec. 9.31241.

	9.24782  But court may properly consider pretrial confinement, to which defendant will be entitled to credit, in determining length of sentence so that defendant will spend sufficient time in prison to complete needed treatment program
	 For cases dealing with this subject, see sec. 9.31242.


	9.2479  Victim's good character
	9.24791  In general
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶63-70.
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶24.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶15-24.

	9.24792  Propriety of contrasting victim's good character with defendant's bad character
	 For cases dealing with this subject, see sec. 9.2198.



	9.248  Other factors (cont'd)
	9.2481  Parole eligibility date
	 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. App. 1979): 1979 Term, p. 78, sec. 6.222.

	9.2482  Need for specialized treatment
	 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 (Ct. App. 1981): 1981 Term, p. 93, sec. 6.492.

	9.2483  Deterrent effect on others
	 State v. Jackson, 2004 WI App 132, 274 Wis. 2d 692, 685 N.W.2d 839, at ¶17.
	 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 153, sec. 6.81.

	9.2484  Seriousness or aggravated nature of offense
	9.24841  In general
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶13-16.
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 9-17, sec. 9.81.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 137, sec. 6.244.

	9.24842  Where appreciation of this factor is engendered by recall effort based on allegations that sentencing judge was too lenient in sentencing
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.


	9.2485  History of undesirable behavior
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Guzman, 161 Wis. 2d 80, 467 N.W.2d 564 (Ct. App. 1991): 1990 Term, p. 1-53, sec. 1.7612.
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 6.496.
	 For cases dealing specifically with consideration of the defendant's prior criminal conduct, see sec. 9.243.

	9.2486  Presentence report recommendation
	9.24861  In general
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶16.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 123, sec. 6.21.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 6.496.
	 For cases dealing generally with the presentence report, see sec. 9.123.

	9.24862  Court not bound by presentence recommendation
	 For cases dealing with this subject, see sec. 9.12351.


	9.2487  Sentencing guidelines
	 For cases dealing with this subject, see sec. 9.1613.

	9.2488  Prior offenses which doubled the maximum period of imprisonment to which defendant was subject under Wis. Stat. § 161.48(2)
	 State v. Canadeo, 168 Wis. 2d 559, 484 N.W.2d 340 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1922.

	9.2489  Consideration, when sentencing for offense proscribed in Wis. Stat. § 346.63(1)(a), of guidelines established under Wis. Stat. § 346.65(2m) for offense proscribed in Wis. Stat. § 346.63(1)(b)
	 For cases dealing with this subject, see sec. 37.21775.


	9.249  Other factors (cont'd)
	9.2491  Defendant's waiver of constitutional rights
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 66, sec. 6.241.
	 Williams v. State, 79 Wis. 2d 235, 255 N.W.2d 504 (1977): 1977 Term, p. 53, sec. 6.233.

	9.2492  Victim impact statement
	9.24921  In general
	 For cases dealing with this subject, see sec. 9.151.
	 For cases dealing with consideration of the impact of the crime on the victim, see sec. 9.24981.
	 For cases dealing generally with the consideration of the impact of the victim's death in a homicide case on his or her friends and relatives, see sec. 9.24982.

	9.24922  In capital sentencing proceeding
	 For cases dealing with this subject, see sec. 9.5292.


	9.2493  Rehabilitative needs of victim
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 9-4, sec. 9.242.
	 For cases dealing with the propriety of considering the victim impact statement, see sec. 9.151.
	 For cases dealing with the propriety of considering the victim's wishes, see sec. 9.24732.

	9.2494  Read-ins
	 For cases dealing with this subject, see sec. 9.2437.

	9.2495  Legislature's view of seriousness of crime as expressed by maximum sentence
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 9-3, sec. 9.242.

	9.2496  Defendant's bad character
	9.24961  In general
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶21-24.

	9.24962  Propriety of contrasting victim's good character with defendant's bad character
	 For cases dealing with this subject, see sec. 9.2198.


	9.2497  Miscellaneous other matters related to defendant
	9.24971  Defendant's future dangerousness
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 9-22, sec. 9.5142.

	9.24972  Defendant's health
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.

	9.24973  Defendant's "laudable background"
	 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243.

	9.24974  Defendant's age
	 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 Term, p. 9-6, sec. 9.247.
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶11-19.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶12.
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 91, sec. 6.245.

	9.24975  Defendant's life expectancy
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶17-20.


	9.2498  Impact of crime on persons other than defendant
	9.24981  Impact or effect on victim: in general
	 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 N.W.2d 498, at ¶12.
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶78.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶65.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶40.
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 7-1, sec. 7.151.
	 For cases dealing with consideration of a victim impact statement, see sec. 9.2492.

	9.24982  Impact or effect on victim: anonymous threats and damage to property that are not tied to defendant
	 For cases dealing with this subject, see sec. 9.24994.

	9.24983  Impact of victim's death in homicide case on friends and relatives
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶65.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶17-18, 20.
	 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 (Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271.


	9.2499  Other factors
	9.24991  Acts occurring after defendant placed on probation when probation revoked and sentence then imposed
	 For cases dealing with this subject, see sec. 9.49745.

	9.24992  Amount of time it will take defendant to pay restitution
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶35-41.

	9.24993  Rights and interest of public
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶44.

	9.24994  Anonymous threats to victim-witness and damage to victim-witness's property, which are not tied to defendant
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶36-50.

	9.24995  Religious beliefs of murder victim's family (e.g., spirit of murdered person cannot be set free until perpetrator is brought to justice)
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶10.

	9.24996  Defendant's failure to cooperate with presentence investigator, which may be indicative of bad character
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶31.




	9.25  Improper Factors To Consider
	9.251  In general
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶16, 24.

	9.252  Invocation or exercise of constitutional right
	9.2521  In general
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 66, sec. 6.241.

	9.2522  Privilege against self-incrimination
	 Mitchell v. United States, 119 S. Ct. 1307 (1999): 1998 Term, p. 24-3, sec. 24.831.
	 Roberts v. United States, 100 S. Ct. 1358 (1980): 1979 Term, p. 78, sec. 6.224.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-10, sec. 9.2481.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 78, sec. 6.241.
	 Williams v. State, 79 Wis. 2d 235, 255 N.W.2d 504 (1977): 1977 Term, p. 53, sec. 6.233.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 9-13, sec. 9.2514.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 93, sec. 6.244.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 137, sec. 6.243.
	 For cases dealing with consideration of defendant's refusal to admit guilt, see sec. 9.2453.

	9.2523  Defendant's exercise of first amendment rights
	9.25231  In general
	 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 Term, p. 9-6, sec. 9.2511.
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.
	 Dawson v. Delaware, 112 S. Ct. 1093 (1992): 1991 Term, p. 9-7, sec. 9.251.
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.
	 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App. 1991): 1990 Term, p. 9-9, sec. 9.251.
	 For cases dealing with when it is proper to consider a defendant's exercise of first amendment rights, see sec. 9.2441.

	9.25232  Right to religious freedom
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 For cases dealing with when it is proper to consider a defendant's exercise of the right to religious freedom, see sec. 9.2442.

	9.25233  Right to freedom of speech and press
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 For cases dealing with when it is proper to consider a defendant's exercise of the right to freedom of speech and press, see sec. 9.2443.

	9.25234  Right to freedom of association
	 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 Term, p. 9-6, sec. 9.2511.
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 For cases dealing with when it is proper to consider a defendant's exercise of the right to freedom of association, see sec. 9.2444.

	9.25235  Right to freedom of political belief
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.
	 For cases dealing with when it is proper to consider a defendant's exercise of the right to freedom of political belief, see sec. 9.2445.

	9.25236  Applicability of harmless-error rule to improper interjection of defendant's exercise of first amendment rights into sentencing process
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.


	9.2524  Right to maintain innocence
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 9-9, sec. 9.242.

	9.2525  Right to jury trial
	 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 (Ct. App. 1996): 1996 Term, p. 9-12, sec. 9.2513.


	9.253  Perjury at trial
	 United States v. Grayson, 98 S. Ct. 2610 (1978): 1977 Term, p. 52, sec. 6.222.
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 53, sec. 6.232.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶66.
	 For cases dealing with consideration of the defendant's untruthfulness at trial, see sec. 9.2461.

	9.254  Prior conviction obtained in violation of defendant's constitutional rights
	9.2541  Prior conviction obtained without counsel, i.e., in violation of right to counsel
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 Term, p. 81, sec. 6.472.
	 For cases dealing generally with a defendant's right to collaterally challenge a prior conviction obtained in violation of the defendant's right to counsel, see sec. 25.5981.
	 For cases dealing with consideration of pre-Gault juvenile adjudications and convictions, see sec. 9.25921.

	9.2542  Prior conviction obtained in violation of other constitutional rights
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 For cases dealing with a defendant's right to collaterally challenge a prior conviction when that conviction is being or has been used to enhance the present sentence, see secs. 7.495, 12.75, 31.6293, and 31.634.


	9.255  Charges of which defendant acquitted and convictions later reversed
	9.2551  Charges on which defendant acquitted
	 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 153, sec. 6.81.
	 For cases dealing with the propriety of considering charges on which the defendant was acquitted, see sec. 9.2436.

	9.2552  Conviction that is later reversed
	 Johnson v. Mississippi, 108 S. Ct. 1981 (1988): 1987 Term, p. 9-7, sec. 9.426.


	9.256  Defendant's expression of political beliefs
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 138, sec. 6.253.

	9.257  Pretrial confinement
	 For cases dealing with the requirement of sentence credit for pretrial confinement, see sec. 9.3.
	9.2571  In general
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.276.
	 State v. Nyborg, 122 Wis. 2d 765, 364 N.W.2d 553 (Ct. App. 1985): 1984 Term, p. 132, sec. 7.3212.

	9.2572  It is generally improper to consider pretrial confinement, to which defendant will be entitled to credit on his sentence, in setting sentence
	 For cases dealing with this subject, see sec. 9.31241.

	9.2573  But court may properly consider pretrial confinement, to which defendant will be entitled to credit, in determining length of sentence so that defendant will spend sufficient time in prison to complete needed treatment program
	 For cases dealing with this subject, see sec. 9.31242.


	9.258  Victim impact statement
	9.2581  In general
	 For cases dealing with this subject, see sec. 9.151.

	9.2582  In capital sentencing proceeding
	 For cases dealing with this subject, see sec. 9.5292.


	9.259  Other factors
	9.2591  Refusal to admit guilt
	 For cases dealing with this subject, see sec. 9.2522.

	9.2592  Juvenile adjudications and convictions
	9.25921  Pre-Gault juvenile adjudications and convictions
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 53, sec. 6.231.

	9.25922  Juvenile adjudication where there is no evidence juvenile was represented by counsel
	 For cases dealing with this subject, see sec. 9.24383.


	9.2593  Preconceived, inflexible policy with respect to particular class of crimes
	 For cases dealing with this subject, see sec. 9.212.

	9.2594  Defendant's "repeater" status when less than maximum sentence imposed
	 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 (1984): 1983 Term, p. 141, sec. 6.451.

	9.2595  Matters outside the record
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81.

	9.2596  Defendant's membership in prison gang
	 Dawson v. Delaware, 112 S. Ct. 1093 (1992): 1991 Term, p. 9-7, sec. 9.251.

	9.2597  Impact of sentence imposed on pending recall effort based on allegations that sentencing judge was too lenient in sentencing
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.

	9.2598  Evidence contained in sealed document to which defendant has no access
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43.

	9.2599  Religious beliefs of murder victim's family (e.g., spirit of murdered person cannot be set free until perpetrator is brought to justice)
	 For cases dealing with this subject, see sec. 9.24995.



	9.26  Challenges To Exercise Of Sentencing Discretion Based On Claim That Court Placed Too Much Or Too Little Weight On Particular Factor
	9.261  General principle: weight to attach to particular factor is within wide discretion of trial court
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶15.
	9.2611  In general
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶31.
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶43.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶40, 49.
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶6.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶30.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶24, 28.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶7, 25, 28.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶18.
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶23.
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶14.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶20.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶6.
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶13, 16.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶9, 16.


	9.262  Particular factors
	9.2621  Age
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶11-19.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶1-20.

	9.2622  Life expectancy
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶1-20.

	9.2623  Defendant's positive attributes
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶16.

	9.2624  Gravity of offense
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶1-20.

	9.2625  Mitigating factors
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶20-28.

	9.2626  Defendant's rehabilitative needs
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶20-28.



	9.27  Must Not Be Excessive (Unduly Harsh Or Unconscionable)
	9.271  General principles
	 Solem v. Helm, 103 S. Ct. 3001 (1983): 1982 Term, p. 147, sec. 8.97.
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶31.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶10.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶73-75.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 138, sec. 6.26.
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 72, sec. 7.322.
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶7.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶29-34.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶12.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶32-44.
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶15, 20-22.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶21-22.
	 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶31.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶25-41.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶21, 29-34.
	 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶7, 10-15.
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶12.
	 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 632 N.W.2d 872, 2001 Term WCA-34, at ¶14.
	 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 632 N.W.2d 112, 2001 Term WCA-20, at ¶10.
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶17-18.
	 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 619 N.W.2d 289, 2000 Term WCA-99, at ¶12.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911.
	 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 (Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.81.
	 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412.
	 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 (Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 9-17, sec. 9.81.
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.26.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 124, sec. 6.26.
	 State v. Glotz, 122 Wis. 2d 519, 362 N.W.2d 179 (Ct. App. 1984): 1984 Term, p. 129, sec. 6.81.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 138, sec. 6.26.
	 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 (Ct. App. 1984): 1983 Term, p. 138, sec. 6.26.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 6.496.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 152, sec. 6.81.
	 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 153, sec. 6.81.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 138, sec. 6.26.
	 For cases dealing with when a sentence constitutes cruel and unusual punishment, see sec. 30.931.

	9.272  Disparity between harsh sentence imposed on defendant and more lenient sentence imposed on accomplice does not render defendant's sentence unduly harsh or unconscionable
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321.
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 9-10, sec. 9.421.
	 For cases dealing generally with the disparity between sentences imposed on a defendant and on his codefendant or accomplice, see sec. 9.431.

	9.273  Defendant who has agreed to sentence recommended by presentence report, which is then imposed by trial court, is judicially estopped from later challenging sentence as excessive
	 For cases dealing with this subject, see sec. 9.936.

	9.274  Effect of fact that sentence is well within statutory maximum
	9.2741  Sentence well within maximum for offense is unlikely to be unduly harsh or unconscionable
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶47.
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶18.

	9.2742  Sentence well within maximum for offense is presumptively not unduly harsh or unconscionable
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶32.

	9.2743  Generally, sentences within maximum for offense are not disproportionate to offense committed and are not unduly harsh or unconscionable
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶22.
	 State v. Richard G.B., 2003 WI App 13, 259 Wis. 2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at ¶20.


	9.275  Where there are two victims, making sentences consecutive does not shock public sentiment or make sentences unduly harsh or unconscionable
	 For cases dealing with this subject, see sec. 9.4224.

	9.276  Sentence cannot be rendered excessive (i.e., unduly harsh or unconscionable), and thus an abuse of discretion, as result of events that occur after sentencing; in deciding whether sentence is unduly harsh, circuit court's inquiry is confined to whether it erroneously exercised its sentencing discretion based on information it had at time of sentencing
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶34-44.

	9.277  Particular circumstances under which sentence has, or has not, been found to be excessive (unduly harsh or unconscionable)
	9.2771  Imposition of 18-year sentence with 12 years of initial confinement on defendant, who was 19 years old at time of crime, for sexual assault of fifteen-year-old victim based on allegedly consensual sexual intercourse between defendant and victim
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶31-44.


	9.278  Appellate review of trial court's finding on question whether sentence was unduly harsh or unconscionable
	9.2781  When court finds that sentence was not unduly harsh or unconscionable
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶30.

	9.2782  When court finds that sentence was unduly harsh or unconscionable
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶30.


	9.279  Other matters
	9.2791  Determining whether sentence is unduly harsh or unconscionable when multiple-count sentences imposed
	 State v. Kasmarek, 2006 WI 123, 297 Wis. 2d 589, 723 N.W.2d 428, at ¶2.

	9.2792  Sentence of life imprisonment without possibility of parole on young juvenile is not necessarily excessive, i.e., unduly harsh or unconscionable
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶7-8.

	9.2793  Court need not determine that young juvenile will remain incorrigible for rest of his or her life, or that he or she is forever irredeemable, before it may impose sentence of life imprisonment without possibility of parole
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶8.



	9.28  Other Matters
	9.281  When sentence constitutes cruel and unusual punishment
	9.2811  Death sentence
	 For cases dealing with this subject, see sec. 9.5.

	9.2812  Sentence other than death
	 For cases dealing with this subject, see sec. 30.9313.


	9.282  Use of sentencing guidelines
	 For cases dealing with this subject, see sec. 9.1613.

	9.283  Use of victim impact statement
	 For cases dealing with this subject, see sec. 9.151.

	9.284  Exercise of discretion to impose consecutive sentences
	 For cases dealing with this subject, see sec. 9.422.

	9.285  Propriety of trial court preparing sentencing note sheet and arriving at "tentative" sentence prior to sentencing hearing
	 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 (Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272.

	9.286  Exercise of sentencing discretion cannot be based on preconceived, inflexible policy with respect to particular class of crimes
	 For cases dealing with this subject, see sec. 9.212.

	9.287  Effect of failure to consider sentencing guidelines
	9.2871  Guidelines under indeterminate sentencing
	 For cases dealing with this subject, see sec. 9.16142.

	9.2872  Guidelines under determinate sentencing (i.e., truth-in-sentencing)
	 For cases dealing with this subject, see sec. 9.16212.


	9.288  Other matters
	9.2881  Court may disclaim consideration of improper sentencing factors at postconviction hearing challenging sentence
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-9, sec. 9.271.
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.

	9.2882  No formal burden of proof requirement for factual findings which impact on sentencing
	 For cases dealing with this subject, see sec. 9.1961.

	9.2883  Exercise of discretion to impose intensive sanctions
	 For cases dealing with this subject, see sec. 9.496.

	9.2884  Court may consider evidence suppressed at trial
	 For cases dealing with this subject, see sec. 9.194.

	9.2885  Defendant has no right of access to notes prepared by trial court for sentencing
	 For cases dealing with this subject, see sec. 9.9583.

	9.2886  When state and/or homicide victim's relatives introduce evidence of victim's good character at sentencing for homicide, does defendant have right to introduce evidence showing victim's bad character, including victim's criminal record?
	 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 (1999): 1998 Term, p. 9-4, sec. 9.2462.
	 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 (Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271.

	9.2887  Sentencing while trial judge is in middle of recall effort that was based on allegations that judge was too lenient in sentencing
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.

	9.2888  Recusal or disqualification of judge from sentencing because he or she is facing recall effort based on alleged leniency on sentencing
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.

	9.2889  Defendant who has agreed to sentence recommended by presentence report, which is then imposed by trial court, is judicially estopped from later challenging sentence as excessive
	 For cases dealing with this subject, see sec. 9.936.


	9.289  Other matters (cont'd)
	9.2891  Court not required to explain reasons for deviating from recommendations made in presentence report or by defense social worker
	 For cases dealing with this subject, see sec. 9.12352.

	9.2892  Sentencing not defective because prosecutor calls court's attention to pretrial incarceration, but trial court asserts that prosecutor's comment had no effect on sentencing
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.276.

	9.2893  Effect on sentence of plea agreement that violates public policy
	9.28931  In general
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.

	9.28932  Agreement that keeps relevant information from trial court
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.


	9.2894  Need to follow ABA standards
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.271.

	9.2895  No need to determine that treatment is available at prison before sentencing defendant
	 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 (Ct. App. 1981): 1981 Term, p. 92, sec. 6.271.

	9.2896  In reviewing trial court's exercise of sentencing discretion, appellate court may consider sentencing guidelines score sheet filled out by sentencing judge
	 For cases dealing with this subject, see sec. 9.9551.

	9.2897  Trial court does not abuse discretion in failing to consider factor not supported by evidence
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-11, sec. 9.274.

	9.2898  Court cannot bind Department of Corrections by sentencing provision addressing matter within control of department (e.g., whether defendant will be transferred to out-of-state prison)
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶3.

	9.2899  Trial court not bound by prosecutor's recommendation in determining sentence
	 For cases dealing with this subject, see sec. 9.19992.



	9.29  Other Matters (cont'd)
	9.291  Trial court not bound by plea agreement in determining sentence
	 For cases dealing with this subject, see sec. 7.1921.

	9.292  Trial court not required to base its sentence determination on sentence imposed on accomplice
	 For cases dealing with this subject, see sec. 9.431.

	9.293  Whether particular factor or characteristic relating to defendant will be deemed either mitigating or aggravating circumstance depends on particular defendant and particular case
	 For cases dealing with this subject, see sec. 9.2186.

	9.294  Effect of court's belief that penalty (e.g., length of imprisonment, confinement portion of sentence, etc.) is greater than that actually provided by law
	9.2941  In general
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶22-24.

	9.2942  When penalty imposed does not exceed that provided by law
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶22-24.


	9.295  Aggravating factor identified by trial court as basis for imposing harsher sentence does not need to be proved beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 30.317.

	9.296  Punishment is valid sentencing objective
	 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 713 N.W.2d 187, at ¶8.

	9.297  In federal court, sentence must not be unreasonable
	9.2971  In general
	 Rita v. United States, 127 S. Ct. 2456 (2007).

	9.2972  Determining whether sentence was unreasonable in particular case
	 Rita v. United States, 127 S. Ct. 2456 (2007).


	9.298  Challenge to exercise of sentencing discretion based on claim that court failed to consider particular factors or matters
	9.2981  Opinion of defendant's expert
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶15.

	9.2982  Sentences given for similar offenses
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶16-18.
	 For cases dealing with attacks on a sentence because of disparity between sentence imposed on defendant and sentences imposed on others committing similar offenses, see sec. 9.432.
	 For cases dealing with the requirement that the court consider the sentencing guidelines, see secs. 9.1614 and 9.1621.

	9.2983  Defendant's sentencing memorandum
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶16-18.

	9.2984  Sentencing guidelines

	9.299  Other matters
	9.2991  Sentencing court is not bound by jury's view of facts
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶18.




	9.3  Credit For Pretrial And Other Confinement
	9.31  General Principles
	9.311  When credit required in general
	9.3111  In general
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶26-27, 31.
	 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.
	 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 735, 746 N.W.2d 581, at ¶11.
	 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 715 N.W.2d 713, at ¶5-6.
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶21.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶39-46.
	 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 643 N.W.2d 180, 2001 Term WCA-306, at ¶4-13.
	 State v. Jackson, 2000 WI App 41, 233 Wis. 2d 231, 607 N.W.2d 338: 1999 Term, p. 9-6, sec. 9.332.
	 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327.
	 State v. Collett, 207 Wis. 2d 319, 558 N.W.2d 642 (Ct. App. 1996): 1996 Term, p. 9-15, sec. 9.322.
	 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 (Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72.

	9.3112  When person convicted in Wisconsin is made available to another jurisdiction (Wis. Stat. § 973.15(5))
	9.31121  In general
	 State v. Martinez, 2007 WI App 225, 305 Wis. 2d 753, 741 N.W.2d 280, at ¶1-18.
	 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 711 N.W.2d 708, at ¶1-11.

	9.31122  When convicted person is subject to service of Wisconsin sentence in prison (e.g., because person's parole or probation has been revoked) at time he is made available to other jurisdiction
	 State v. Martinez, 2007 WI App 225, 305 Wis. 2d 753, 741 N.W.2d 280, at ¶9-11.

	9.31123  When convicted person is not subject to service of Wisconsin sentence in prison (e.g., because he is on parole or probation) at time he is made available to another jurisdiction
	 State v. Martinez, 2007 WI App 225, 305 Wis. 2d 753, 741 N.W.2d 280, at ¶1-18.


	9.3113  When order revoking probation grants credit for period of time until defendant's receipt at institution
	 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 711 N.W.2d 708, at ¶11.

	9.3114  Requirement that time for which credit is being sought have been spent "in cutody"
	9.31141  In general
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶27.

	9.31142  Meaning of "custody" for purposes of sentence credit statute; determining what constitutes "custody" for which defendant entitled to credit
	 For cases dealing with this subject, see sec. 9.313.


	9.3115  Requirement that time in custody for which credit is sought have been "in connection with the course of conduct or which sentence was imposed"
	9.31151  In general
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶28-67.

	9.31152  Meaning of phrase custody "in connection with the course of conduct or which sentence was imposed"
	 For cases dealing with this subject, see sec. 9.3142.

	9.31153  Requirement applies to each sentence individually, even when concurrent sentences are imposed at same time
	 For cases dealing with this subject, see sec. 9.382.

	9.31154  When defendant released on personal recognizance bond on particular charge, any subsequent custody is not custody "in connection with the course of conduct for which sentence was imposed" with respect to that charge
	 For cases dealing with this subject, see sec. 9.316.



	9.312  Method and manner of providing credit in general
	9.3121  In general
	 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 (1984): 1983 Term, p. 153, sec. 6.84.
	 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 (1979): 1978 Term, p. 66, sec. 6.31.

	9.3122  Method of determining proper sentence credit in post-probation-revocation sentencing: DOC makes sentence credit recommendation, and court considers recommendation and makes finding whether and how much sentence credit should be given
	 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 (Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212.

	9.3123  When sentence is imposed and consecutive sentence is also imposed but stayed, credit must be awarded on first sentence; applying credit to stayed sentence could possibly deny defendant credit to which he is entitled
	 State v. Wolfe, 2001 WI App 66, 242 Wis. 2d 426, 625 N.W.2d 655, 2000 Term WCA-237, at ¶1-9.

	9.3124  In awarding credit, length of sentence should be determined first, followed by determination of credit to which defendant entitled; initial determination of credit to which defendant is entitled, followed by imposition of sentence consisting of term of years plus days of credit to which defendant entitled, is abuse of discretion
	9.31241  In general
	 State v. Fenz, 2002 WI App 244, 258 Wis. 2d 281, 653 N.W.2d 280, 2002 Term WCA-99, at ¶8-10.
	 State v. Wolfe, 2001 WI App 66, 242 Wis. 2d 426, 625 N.W.2d 655, 2000 Term WCA-237, at ¶6.

	9.31242  But court may properly consider pretrial confinement, to which defendant will be entitled to credit, in determining length of sentence so that defendant will spend sufficient time in prison to complete needed treatment program
	 State v. Fenz, 2002 WI App 244, 258 Wis. 2d 281, 653 N.W.2d 280, 2002 Term WCA-99, at ¶1-13.



	9.313  Meaning of "custody" for purposes of sentence credit statute; determining what constitutes "custody" for which defendant entitled to credit
	9.3131  Definition of "custody" in escape statute used to determine whether defendant entitled to credit under sentence credit statute (pre-Magnuson rule, broadened by Magnuson decision)
	 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142.
	 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326.
	 State v. Swadley, 190 Wis. 2d 139, 526 N.W.2d 778 (Ct. App. 1994): 1994 Term, p. 9-7, sec. 9.321.

	9.3132  Offender's status constitutes custody for sentence credit purposes when offender is subject to escape charge for leaving that status (Magnuson rule)
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶31.
	 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 Wis. 2d 1, 681 N.W.2d 914, at ¶16-29.
	 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142.
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶24.
	 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 643 N.W.2d 180, 2001 Term WCA-306, at ¶4-13.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶32.

	9.3133  Imprisonment or confinement, other than as part of criminal proceeding or under criminal sentence, which may constitute "custody" for purposes of credit
	9.31331  Confinement in secure correctional facility for juveniles
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶31.
	 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326.



	9.314  Meaning of phrases in sentence credit statute
	9.3141  Meaning of phrase "course of conduct"
	 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 Wis. 2d 1, 681 N.W.2d 914, at ¶31.
	 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314.

	9.3142  Meaning of phrase custody "in connection with course of conduct for which sentence was imposed"
	9.31421  In general
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶30, 32-34, 68-70.
	 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 Wis. 2d 1, 681 N.W.2d 914, at ¶30-38.

	9.31422  Connection must be factual connection; procedural or other tangential connection will not suffice
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶33, 40, 45.
	 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321.

	9.31423  Custody is not "in connection with course of conduct for which sentence was imposed" if defendant would have been subjected to custody in question even if he had not engaged in that course of conduct
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶70.

	9.31424  "In connection with" requirement applies to each sentence individually, even when concurrent sentences are imposed at same time
	 For cases dealing with this subject, see sec. 9.382.

	9.31425  Sentencing on unrelated charge severs connection of custody to pending charge, so no credit on sentence imposed for pending charge is required
	 For cases dealing with this subject, see sec. 9.321.


	9.3143  Meaning of phrase "confinement related to an offense for which the offender is ultimately sentenced"
	9.31431  Includes confinement related to "read-in" offense
	 For cases dealing with this subject, see sec. 9.3291.


	9.3144  Meaning of phrase "custody of the convicted offender which is in whole or in part the result of a probation, extended supervision or parole hold . . . placed on the person for the same course of conduct as that resulting in the new conviction"
	 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 731 N.W.2d 646, at ¶1-12.
	 For cases dealing with a defendant's entitlement to credit for time spent in custody which is in whole or in part the result of a probation, extended supervision or parole hold placed on the defendant for same course of conduct as that resulting in the new conviction, see sec. 9.339.


	9.315  Imprisonment or confinement, other than sentence, to which defendant entitled to have credit applied
	9.3151  Defendant not entitled to have credit applied to incarceration or confinement imposed as condition of probation
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.


	9.316  When defendant released on personal recognizance bond on particular charge, any subsequent custody is not custody "in connection with the course of conduct for which sentence was imposed" with respect to that charge
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶34-35.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327.

	9.317  Other principles
	9.3171  Burden of proof on demonstrating both custody and its "connection with the course of conduct for which sentence was imposed"
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶41.
	 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321.

	9.3172  Fact that defendant is serving sentence on crime A does not always sever time in custody owing to crime B for purposes of awarding sentence credit on sentence for crime B
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶22.



	9.32  Credit For Particular Periods
	9.321  Time spent serving sentence on unrelated charge, but also spent awaiting trial on pending charge for which sentence is ultimately imposed: sentencing on unrelated charge severs connection of custody to pending charge, so no credit on sentence imposed for pending charge is required
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶43.
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶6, 39-44, 62.
	 State v. Beets, 124 Wis. 2d 372, 369 N.W.2d 382 (1985): 1984 Term, p. 124, sec. 6.311.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶9.
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶6, 27, 30.
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶20-22.
	 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314.
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 (Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72.
	 State v. Gavigan, 122 Wis. 2d 389, 362 N.W.2d 162 (Ct. App. 1984): 1984 Term, p. 124, sec. 6.311.

	9.322  Time spent in custody in another jurisdiction (e.g., in another state)
	9.3221  In general
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶1-31.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 93, sec. 6.31.

	9.3222  When defendant in custody in other jurisdiction as result of both (1) arrest on unrelated charges in other jurisdiction and (2) Wisconsin fugitive warrant issued in case in which present sentence is being imposed
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶1-31.

	9.3223  Time spent in custody in another jurisdiction after offender convicted in Wisconsin is made available to that jurisdiction
	 For cases dealing with this subject, see sec. 9.3112.

	9.3224  Time spent in custody in another jurisdiction after revocation of probation in Wisconsin when order revoking probation grants credit for period of time until defendant's receipt at Wisconsin institution
	 For cases dealing with this subject, see sec. 9.3113.


	9.323  Periods related to DIS sanctions
	9.3231  Time spent in DIS as a result of conviction for which present sentence is being imposed
	9.32311  In general
	 State v. Olson, 2000 WI 27, 233 Wis. 2d 312, 607 N.W.2d 276: 1999 Term, p. 9-9, sec. 9.3242.
	 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 (Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212.
	 State v. Collett, 207 Wis. 2d 319, 558 N.W.2d 642 (Ct. App. 1996): 1996 Term, p. 9-15, sec. 9.322.

	9.32312  When defendant confined to residence under electronic monitoring
	 State v. Olson, 2000 WI 27, 233 Wis. 2d 312, 607 N.W.2d 276: 1999 Term, p. 9-9, sec. 9.3242.
	 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 (Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212.


	9.3232  Time spent awaiting trial for conduct that served as basis for imposition of DIS sanction, while DIS sanction is being served
	 State v. Abbott, 207 Wis. 2d 624, 558 N.W.2d 927 (Ct. App. 1996): 1996 Term, p. 9-16, sec. 9.323.

	9.3233  Time spent in DIS on unrelated charge, but also spent awaiting trial on charge for which present sentence is being imposed
	 State v. Abbott, 207 Wis. 2d 624, 558 N.W.2d 927 (Ct. App. 1996): 1996 Term, p. 9-16, sec. 9.323.


	9.324  Time spent in jail in another county
	9.3241  After detainer filed by county in which present charge originated
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶14-17.
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321.
	 State v. Nyborg, 122 Wis. 2d 765, 364 N.W.2d 553 (Ct. App. 1985): 1984 Term, p. 125, sec. 6.312.
	 State v. Demars, 119 Wis. 2d 19, 349 N.W.2d 708 (Ct. App. 1984): 1983 Term, p. 139, sec. 6.34.

	9.3242  After arrest warrant and complaint issued and cash bail set on present charge
	 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321.


	9.325  Time spent in custody on charge for which sentence is being imposed when defendant was also serving sentence or otherwise in custody on unrelated offense
	9.3251  When defendant also serving sentence on unrelated offense
	 For cases dealing with this subject, see sec. 9.321.

	9.3252  When defendant also serving NGI commitment
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.

	9.3253  When defendant also in custody on unrelated charge on which he or she is unable to post bail
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.


	9.326  Period after admission to bail on signature bond on new offense, but during which custody continues because of probation hold on old offense resulting from commission of new offense
	9.3261  In general
	 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 (Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212.
	 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 767 (Ct. App. 1987): 1986 Term, p. 124, sec. 6.312.

	9.3262  No need for credit when sentence imposed upon revocation of probation on old offense has been fully served and credit already awarded on that sentence
	 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 (Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212.


	9.327  Time spent on probation or in confinement as condition of probation
	9.3271  Time spent on probation
	9.32711  In general
	 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 (Ct. App. 1979): 1979 Term, p. 80, sec. 6.42.

	9.32712  When probation invalidated and sentence imposed
	 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 (Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922.


	9.3272  Time spent in confinement as condition of probation
	9.32721  In general
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶41-44.
	 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 (1983): 1983 Term, p. 138, sec. 6.33.
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶1-24.
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.

	9.32722  Time spent in jail as condition of probation imposed on unrelated offense, but also spent awaiting trial on charge for which present sentence is being imposed
	 State v. Abbott, 207 Wis. 2d 624, 558 N.W.2d 927 (Ct. App. 1996): 1996 Term, p. 9-16, sec. 9.323.
	 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321.
	 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 (Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221.

	9.32723  When defendant has served conditional jail time, and his or her probation is later revoked and defendant commences serving imposed and stayed sentence, defendant is entitled to sentence credit for days spent in custody while in conditional jail time status, even if that custody is concurrent with service of unrelated prison sentence
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶1-24.


	9.3273  Time spent in drug treatment facility as condition of probation
	 State v. Cobb, 135 Wis. 2d 181, 400 N.W.2d 9 (Ct. App. 1986): 1986 Term, p. 126, sec. 6.314.

	9.3274  Time spent on electronic monitoring as a condition of probation
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶31-35.


	9.328  Other periods
	9.3281  Time spent awaiting trial on criminal charge that served as basis for probation revocation and imposition of sentence, while sentence imposed upon revocation is being served
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶6, 39-44, 62.
	 State v. Beets, 124 Wis. 2d 372, 369 N.W.2d 382 (1985): 1984 Term, p. 125, sec. 6.313.
	 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 715 N.W.2d 713, at ¶7-9.
	 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326.
	 State v. Abbott, 207 Wis. 2d 624, 558 N.W.2d 927 (Ct. App. 1996): 1996 Term, p. 9-16, sec. 9.323.
	 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 767 (Ct. App. 1987): 1986 Term, p. 124, sec. 6.312.

	9.3282  Period during which custody is based both on arrest for new offense and probation hold on old offense resulting from commission of new offense
	 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 767 (Ct. App. 1987): 1986 Term, p. 124, sec. 6.312.

	9.3283  Time served on unrelated conviction that was voided
	 State v. Allison, 99 Wis. 2d 391, 299 N.W.2d 286 (Ct. App. 1980): 1980 Term, p. 79, sec. 6.31.

	9.3284  Time spent in substance abuse treatment center that trial court permitted in lieu of jail custody when defendant unable to post cash bond to obtain release prior to trial
	 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142.
	 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 (Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321.

	9.3285  Time spent in custody on charge for which bail set, but not posted, need not be credited on sentence imposed for charge on which, at same time, defendant was released on personal recognizance bond or upon posting cash bond
	9.32851  In general
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶1-76.
	 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327.

	9.32852  Defendant not entitled to credit even when concurrent sentences on both charges imposed at same time
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶1-76.


	9.3286  Sentence credit not required even though custody was on charge of bail jumping that was based on violation of conditions of personal recognizance bond
	 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321.

	9.3287  Time successfully spent on parole
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec 41.321.

	9.3288  Period between reversal of first conviction for shooting offense and imposition of second sentence for shooting offense, during which period defendant remained incarcerated on sentences for other offenses committed during criminal episode which included the shooting
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶19.
	 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314.


	9.329  Other periods (cont'd)
	9.3291  Time spent in custody on "read-in" offense
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶40.
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶23-25.
	 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321.

	9.3292  Time spent in commitment during pendency of criminal proceeding
	9.32921  Sex crimes presentence commitment
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 79, sec. 6.32.

	9.32922  Incompetency commitment
	 State ex rel. Deisinger v. Treffert, 85 Wis. 2d 257, 270 N.W.2d 402 (1978): 1978 Term, p. 67, sec. 6.32.


	9.3293  Time during which defendant refused admission to overcrowded jail
	9.32931  To begin serving sentence
	 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 643 N.W.2d 180, 2001 Term WCA-306, at ¶8.
	 State v. Riske, 152 Wis. 2d 260, 448 N.W.2d 260 (Ct. App. 1989): 1989 Term, p. 9-6, sec. 9.321.

	9.32932  To begin serving time imposed as condition of probation
	 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 643 N.W.2d 180, 2001 Term WCA-306, at ¶4-13.


	9.3294  Time after defendant was to have reported back to jail to begin serving his sentence when jail initially too crowded to permit commencement of sentence
	 State v. Riske, 152 Wis. 2d 260, 448 N.W.2d 260 (Ct. App. 1989): 1989 Term, p. 9-6, sec. 9.321.

	9.3295  Period during which defendant required to remain in his home during all non-working hours as condition of bail incident to appeal
	 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142.
	 State v. Pettis, 149 Wis. 2d 207, 441 N.W.2d 247 (Ct. App. 1989): 1988 Term, p. 9-5, sec. 9.322.

	9.3296  Time spent awaiting disposition in home detention under federal consent decree
	 State v. Harris, 168 Wis. 2d 168, 483 N.W.2d 808 (Ct. App. 1992): 1991 Term, p. 9-8, sec. 9.321.

	9.3297  Particular periods for which credit must be awarded under federal sentence credit statute
	9.32971  Time spent released on bail but confined to community treatment center
	 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, p. 9-8, sec. 9.3231.


	9.3298  When sentence on conviction A is being served concurrently with sentence on conviction B, sentence on conviction B is set aside, and new consecutive sentence on conviction B is imposed
	9.32981  Time spent in custody on conviction B while concurrent sentence on conviction A was being served does not need to be credited against new consecutive sentence on conviction B
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶6-12.

	9.32982  Time spent in custody following end of initial confinement on conviction A does need to be credited against new consecutive sentence on conviction B
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶10.




	9.33  Credit For Particular Periods (cont'd)
	9.331  Time spent under electronic monitoring
	9.3311  In general
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶34.
	 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 (Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212.

	9.3312  Awaiting trial
	 For cases dealing with this subject, see sec. 9.333.

	9.3313  As aspect of DIS
	 For cases dealing with this subject, see sec. 9.32312.


	9.332  Time spent in home detention or confinement
	9.3321  In general
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶34.
	 State v. Swadley, 190 Wis. 2d 139, 526 N.W.2d 778 (Ct. App. 1994): 1994 Term, p. 9-7, sec. 9.321.

	9.3322  Under electronic monitoring
	 For cases dealing with this subject, see sec. 9.331.

	9.3323  Awaiting trial
	 For cases dealing with this subject, see sec. 9.333.

	9.3324  Pending appeal
	 For cases dealing with this subject, see sec. 9.3295.

	9.3325  As aspect of DIS
	 For cases dealing with this subject, see sec. 9.32312.


	9.333  Period during which defendant released on bond to home detention with electronic monitoring pending trial
	 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142.

	9.334  Time spent in pretrial custody on charge that is read in at sentencing
	 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142.

	9.335  Time spent in detention pending disposition of (i.e., while awaiting evaluation and trial on) petition to commit defendant as sexually violent person under ch. 980
	 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 Wis. 2d 1, 681 N.W.2d 914, at ¶1-38.

	9.336  Time spent in custody stemming from, or related to, juvenile court adjudication
	9.3361  Time spent awaiting criminal trial and simultaneously serving commitment following revocation of juvenile parole, i.e. aftercare supervision, where underlying conduct for both revocation and criminal charge was the same
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶5-6, 45-52.
	 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326.

	9.3362  Time spent by juvenile in secure custody pending waiver to adult court
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶52.
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326.
	 State v. Baker, 179 Wis. 2d 655, 508 N.W.2d 40 (Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.321.

	9.3363  Time spent in custody on juvenile commitment that was being served at time conduct giving rise to charge for which present sentence is being imposed
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶36-38.
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶1-81.

	9.3364  Time spent in custody on extension of juvenile commitment that was ordered after defendant engaged in conduct giving rise to charge for which present sentence is being imposed
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶36-38.
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶1-81.
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶26-27.

	9.3365  Time spent in county jail, after conduct giving rise to charge for which present sentence is being imposed, by defendant subject to juvenile commitment
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶10, 80.


	9.337  Other periods
	9.3371  Time spent in jail between date extended supervision in earlier case was revoked and date defendant sentenced on both revoked extended supervision and new charge that caused revocation of extended supervision
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶34.
	 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 715 N.W.2d 713, at ¶1-15.

	9.3372  Time spent in custody which is in whole or in part result of probation, extended supervision or parole hold placed on person for same course of conduct as that resulting in new conviction
	9.33721  In general
	 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 731 N.W.2d 646, at ¶1-12.
	 For cases dealing with the meaning of phrase "custody of the convicted offender which is in whole or in part the result of a probation, extended supervision or parole hold . . . placed on the person for the same course of conduct as that resulting in the new conviction, see sec. 9.3144.

	9.33722  Defendant entitled to credit if hold was at least in part due to course of conduct resulting in new conviction; credit due even if there were other reasons for hold
	 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 731 N.W.2d 646, at ¶8.

	9.33723  Defendant entitled to credit even if defendant was released on signature bond with respect to course of conduct resulting in new conviction
	 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 731 N.W.2d 646, at ¶11.




	9.34  Awarding Credit When Effect Is To Give Double Credit For Time Spent In Custody
	9.341  When credit is sought against both of two consecutive sentences
	 State v. Boettcher, 144 Wis. 2d 86, 423 N.W.2d 533 (1988): 1987 Term, p. 9-3, sec. 9.33.
	 Wilson v. State, 82 Wis. 2d 657, 264 N.W.2d 234 (1978): 1977 Term, p. 53, sec. 6.34.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶11.
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶19-22.
	 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 715 N.W.2d 713, at ¶15.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶18.
	 State v. Jackson, 2000 WI App 41, 233 Wis. 2d 231, 607 N.W.2d 338: 1999 Term, p. 9-9, sec. 9.332.
	 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327.
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.
	 State v. Rohl, 160 Wis. 2d 325, 466 N.W.2d 208 (Ct. App. 1991): 1990 Term, p. 9-10, sec. 9.333.
	 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 (Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511.
	 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 (Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212.
	 State v. Boettcher, 138 Wis. 2d 292, 405 N.W.2d 767 (Ct. App. 1987): 1986 Term, p. 124, sec. 6.312.

	9.342  When credit is sought against second sentence after first sentence on which credit has already been awarded has been fully served
	 State v. Jackson, 2000 WI App 41, 233 Wis. 2d 231, 607 N.W.2d 338: 1999 Term, p. 9-9, sec. 9.332.
	 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 (Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212.

	9.343  When credit is sought against sentence defendant resumed serving after parole revocation when credit has already been awarded on sentence imposed for crime committed while on parole
	 State v. Rohl, 160 Wis. 2d 325, 466 N.W.2d 208 (Ct. App. 1991): 1990 Term, p. 9-10, sec. 9.333.


	9.35  Remedy When Credit Denied
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 79, sec. 6.33.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 79, sec. 6.33.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 66, sec. 6.31.

	9.36  Other Matters
	9.361  Constitutionality of denying good time for pretrial confinement which is credited against sentence
	 For cases dealing with this subject, see sec. 23.6112.

	9.362  Double jeopardy clause requirement of credit for time served on earlier conviction that has been reversed or set aside
	 For cases dealing with this subject, see sec. 29.778.

	9.363  Retroactivity of statute granting credit
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 79, sec. 6.31.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 66, sec. 6.31.

	9.364  Credit required to satisfy demands of equal protection clause
	9.3641  Requirement in general
	 For cases dealing with this subject, see sec. 23.34.

	9.3642  Retroactivity of requirement
	 Fitzgerald v. State, 81 Wis. 2d 170, 259 N.W.2d 743 (1977): 1977 Term, p. 53, sec. 6.31.

	9.3643  Crediting pretrial confinement on life sentence
	 Wilson v. State, 82 Wis. 2d 657, 264 N.W.2d 234 (1978): 1977 Term, p. 53, sec. 6.32.

	9.3644  Crediting pretrial confinement toward eligibility for parole
	 Wilson v. State, 82 Wis. 2d 657, 264 N.W.2d 234 (1978): 1977 Term, p. 53, sec. 6.33.

	9.3645  Credit for minimal periods of confinement
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 53, sec. 6.35.


	9.365  Propriety of eliminating credit wrongly granted after defendant begins serving sentence
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72.

	9.366  Trial court is not to consider pretrial confinement in determining length of sentence; court should first determine appropriate sentence and then determine and credit presentence confinement
	9.3661  In general
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 9-4, sec. 9.276.

	9.3662  This rule is not violated when trial court imposes sentence that matches "time served" in pretrial confinement
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.


	9.367  Requirement that credit be applied on all concurrent sentences
	9.3671  In general
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶50-70.
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶10, 28-30.
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶16-19.
	 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 715 N.W.2d 713, at ¶15.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶18.
	 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314.
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.
	 State v. Ward, 153 Wis. 2d 743, 452 N.W.2d 158 (Ct. App. 1989): 1989 Term, p. 9-7, sec. 9.34.

	9.3672  Concurrent sentences need not be imposed at same time, or for offense arising from same course of conduct, in order to entitle defendant to credit on all of them
	 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 735, 746 N.W.2d 581, at ¶23, 28.
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶16-19.

	9.3673  Credit needs to be applied only on those concurrent sentences with respect to which period for which credit is sought meets "in connection with" requirement
	 For cases dealing with this subject, see sec. 9.382.


	9.368  Under federal sentence credit provision, it is the attorney general who computes the amount of the credit after the defendant had begun to serve his sentence
	 United States v. Wilson, 112 S. Ct. 1351 (1992): 1991 Term, p. 9-9, sec. 9.331.

	9.369  Need to award credit when trial court sets parole eligibility date for Class A felony under Wis. Stat. § 973.014
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 9-4, sec. 9.351.
	 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 222 (Ct. App. 1993): 1992 Term, p. 9-13, sec. 9.331.


	9.37  Other Matters (cont'd)
	9.371  When trial court grants more credit than that to which defendant is entitled but defendant appeals claiming he should have been granted more, court of appeals declines to take away credit improperly given to avoid appearance of penalizing defendant for appeal
	 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 (Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221.

	9.372  Court cannot evade requirement of sentence credit by constructing "peculiar" sentence designed to deprive defendant of credit
	9.3721  In general
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.

	9.3722  This rule not violated by imposition of sentence equal to "time served" in pretrial confinement
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.


	9.373  Issuance of detainer or unexecuted arrest warrant insufficient to constitute custody
	 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 139 (Ct. App. 1995): 1995 Term, p. 9-6, sec. 9.321.

	9.374  Use of special materials appended to Wisconsin pattern jury instructions in deciding sentence credit questions
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶23.
	 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 443 (Ct. App. 1999): at page 470 of opinion.

	9.375  When sentence is imposed and consecutive sentence is also imposed but stayed, credit must be awarded on first sentence; applying credit to stayed sentence could possibly deny defendant credit to which he is entitled
	 For cases dealing with this subject, see sec. 9.3123.

	9.376  In awarding credit, length of sentence should be determined first, followed by determination of credit to which defendant entitled; initial determination of credit to which defendant is entitled, followed by imposition of sentence consisting of term of years plus days of credit to which defendant entitled, is abuse of discretion
	 For cases dealing with this subject, see sec. 9.3124.

	9.377  Appellate review of question whether defendant entitled to credit for particular period
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶27, 29.
	9.3771  Standard of appellate review
	9.37711  In general
	 State v. Carter, 2007 WI App 255, 306 Wis. 2d 450, 743 N.W.2d 700, at ¶8.
	 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 731 N.W.2d 646, at ¶5, 10.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶34.
	 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 715 N.W.2d 713, at ¶4.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶41.
	 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 643 N.W.2d 180, 2001 Term WCA-306, at ¶4.
	 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314.
	 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 (Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212.
	 State v. Baker, 179 Wis. 2d 655, 508 N.W.2d 40 (Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.321.

	9.37712  Of trial court's factual findings
	 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 731 N.W.2d 646, at ¶5, 10.



	9.378  When record insufficient to calculate credit to which defendant entitled, remand to trial court for calculation of credit may be appropriate
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶39-46.

	9.379  Court may not use credit for presentence incarceration time to satisfy court costs
	 For cases dealing with this subject, see sec. 12.7223.


	9.38  Other Matters (con'td)
	9.381  Legislative history of sentence credit statute
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶35-37.

	9.382  "In connection with" requirement applies to each sentence individually, even when concurrent sentences are imposed at same time
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶1-76.
	 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 735, 746 N.W.2d 581, at ¶1-33.

	9.383  When defendant who has been released on personal recognizance bond or upon posting cash bail is arrested for new crime, he or she may be able to make himself or herself eligible for sentence credit, in prosecution in which he was released, for days spent in custody after arrest, e.g., by asking court to convert personal recognizance bond to cash bail
	 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 735, 746 N.W.2d 581, at ¶32.


	9.39  Related Matters
	9.391  Credit on confinement time ordered as condition of probation
	 For cases dealing with this subject, see sec. 9.6333.



	9.4  Particular Sentencing Problems
	9.41  Determinate sentencing; imposition of bifurcated sentence of confinement and extended supervision ("truth-in-sentencing")
	9.411  History, purpose, applicability, and operation of truth-in-sentencing in general
	9.4111  History of truth-in-sentencing
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶4-6.
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶41, 61.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶13-16.

	9.4112  Purpose of truth-in-sentencing
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶26.
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶61.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶13, 17.

	9.4113  Applicability of truth-in-sentencing
	9.41131  Applicability of TIS-I provisions in general
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶20.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶3.

	9.41132  Applicability of TIS-II provisions in general
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶3.

	9.41133  Determining whether TIS-I penalty or TIS-2 penalty applies to continuing crime when course of conduct constituting continuing crime commenced after effective date of TIS-I and prior to effective date of TIS-II, but concluded after effective date of TIS-II
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶1-14.
	 For cases dealing generally with the determination of the penalty that applies to continuing crime when course of conduct constituting continuing crime commences prior to date of penalty change, but concludes after that date, see sec. 9.4988.


	9.4114  Operation of truth-in-sentencing in general
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶4-6.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶5-8.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶7.


	9.412  Imposition of sentence of imprisonment
	9.4121  In general
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶16-19.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶7.

	9.4122  Consideration of aggravating factors
	9.41221  In general
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶43.


	9.4123  Requirement that court explain how each component of bifurcated sentence of sentence of imprisonment advances objectives it has specified
	 For cases dealing with this subject, see sec. 9.21883.


	9.413  Imposition of confinement portion of sentence
	9.4131  In general
	9.4132  Under TIS-I, maximum term of confinement for attempt to commit classified felony is one-half of maximum confinement specified for completed crime
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶21.


	9.414  Imposition of extended supervision portion of sentence
	9.4141  In general
	9.4142  Setting length of extended supervision
	9.41421  In general
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶35-41.

	9.41422  Propriety of considering length of time it will take defendant to pay restitution
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶35-41.


	9.4143  Imposition of conditions of extended supervision
	 For cases dealing with this subject, see secs. 9.4151 and 9.4152.


	9.415  Conditions of extended supervision
	9.4151  Imposition of conditions of extended supervision: general principles
	9.41511  Court's exercise of discretion to impose conditions in general
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶11-12.
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶8.
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶11.
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶11.
	 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 656 N.W.2d 499, 2002 Term WCA-223, at ¶7.

	9.41512  Principles relating to propriety of conditions of probation apply to conditions of extended supervision
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶12.
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶11.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶17.
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶13.
	 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 656 N.W.2d 499, 2002 Term WCA-223, at ¶7.

	9.41513  Need for clarity and definiteness in conditions
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶15-16.
	 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 656 N.W.2d 499, 2002 Term WCA-223, at ¶1-16.

	9.41514  Fact that other statutes impose sanctions and penalties for failure to engage in conduct that condition requires does not deprive court of authority to impose condition
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶16.

	9.41515  Condition need not relate directly to criminal conduct underlying conviction
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶12.
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶11-13.

	9.41516  Condition must not be overly broad
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶17-19.

	9.41517  Condition must be reasonably related to person's rehabilitation or protection of state or community interest
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶12.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶17-19.

	9.41518  Imposing conditions that restrict constitutional rights (e.g., right to free association and privacy, right to freedom of travel and movement, etc.)
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶10-21.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶17-19.

	9.41519  In imposing conditions of extended supervison, may court impose financial or other obligation that is not permitted under more particular statute specifically dealing with that financial or other obligation (e.g., costs statute, restitution statute, sex-offender reporting requirement, etc.)?
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶11.


	9.4152  Imposition of conditions of extended supervision:  particular conditions
	9.41521  Requiring defendant to introduce any person she is "dating" to supervising agent
	 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 656 N.W.2d 499, 2002 Term WCA-223, at ¶1-16.

	9.41522  Confinement in jail or other facility (e.g., confinement in jail for short period annually during period of extended supervison on anniversary of victim's death)
	 State v. Larson, 2003 WI App 235, 268 Wis. 2d 162, 672 N.W.2d 322, at ¶1-10.

	9.41523  Payment of restitution
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶35-41.

	9.41524  Payment of child support obligation
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶10-16.

	9.41525  Refraining from going into taverns or liquor stores or having alcoholic beverages
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶15-19.

	9.41526  Prohibiting defendant from entering political subdivision in which victim lives
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶10-21.

	9.41527  Payment to non-profit crime-prevention organization: in general
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶1-19.

	9.41528  Payment to non-profit crime-prevention organization: payment may be ordered without assessing defendant’s financial ability to pay
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶1-19.

	9.41529  Requiring reimbursement of person who posted cash bail for defendant, which was forfeited when defendant violated conditions of bond
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶11-14.


	9.4153  Modification of conditions
	9.41531  In general
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶16.

	9.41532  Provision barring petition for modification of conditions earlier than one year before inmate's scheduled date of release to extended supervision:  in general
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶8.

	9.41533  Provision barring petition for modification of conditions earlier than one year before inmate's scheduled date of release to extended supervision:  does not bar immediate attack on provision claimed to be invalid
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶8-14.

	9.41534  Court at reconfinement hearing held after revocation of extended supervision has authority to impose new conditions on extended supervision portion of sentence
	 For cases dealing with this subject, see sec. 41.7442.


	9.4154  Attacking conditions
	9.41541  Provision barring petition for modification of conditions earlier than one year before inmate's scheduled date of release to extended supervision: does not bar immediate attack on provision claimed to be invalid
	 For cases dealing with this subject, see sec. 9.41533.


	9.4155  Appellate review of conditions
	9.41551  Review of trial court's exercise of discretion
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶11.

	9.41552  Review of constitutionality of condition
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶12.



	9.416  Mandatory minimum sentences
	9.4161  Calculation of mandatory minimum sentence and its components (i.e., confinement and extended supervision) under truth-in-sentencing
	9.41611  In general
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶1-69.

	9.41612  For mandatory minimum sentences imposed under controlled substances law
	 For cases dealing with this subject, see sec. 36.1826.



	9.417  Sentence modification and adjustment under truth-in-sentencing
	9.4171  Case law regarding sentence modification based on new factor or other ground remains valid after enactment of truth-in-sentencing law
	 For cases dealing with this subject, see secs. 10.3414 and 10.391.

	9.4172  Case law holding that post-sentencing conduct and/or rehabilitation is not new factor remains unchanged by truth-in-sentencing law
	 For cases dealing with this subject, see sec. 10.34317.

	9.4173  Statutory provision permitting request for adjustment (Wis. Stat. § 973.195)
	 For cases dealing with this subject, see sec. 10.85.


	9.418  Revocation of extended supervision
	9.4181  The revocation process
	 For cases dealing with this subject, see sec. 41.71.

	9.4182  Making the revocation decision
	 For cases dealing with this subject, see sec. 41.72.

	9.4183  Judicial review of revocation decision
	 For cases dealing with this subject, see sec. 41.73.

	9.4184  Judicial determination of period of time for which defendant will be returned to prison after revocation of extended supervision
	 For cases dealing with this subject, see sec. 41.74.


	9.419  Other matters
	9.4191  Interpreting provisions of TIS
	9.41911  Use of provisions of TIS II in interpreting TIS I
	 For cases dealing with this subject, see sec. 45.3944.

	9.41912  Use of Wisconsin Lawyer article on TIS-II in interpreting provisions of TIS-II
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶7-8.

	9.41913  Use of Fiedler penalty chart in interpreting TIS-II
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶6.


	9.4192  Meaning of terms used in determinate sentencing
	9.41921  "Imprisonment"
	 State v. Jackson, 2004 WI 29, 270 Wis. 2d 113, 676 N.W.2d 872, at ¶5.

	9.41922  "Bifurcated sentence"
	 State v. Collins, 2008 WI App 163, 314 Wis. 2d 653, 760 N.W.2d 438, at ¶7.


	9.4193  Use of penalty enhancers to increase sentence
	9.41931  Under determinate sentencing, only term of confinement, not period of extended supervision, is increased by penalty enhancer
	 For cases dealing with this subject, see sec. 31.6122.

	9.41932  Under TIS-I version of determinate sentencing, for unclassified felonies penalty enhancer is added to underlying maximum term of confinement, which increases total term of imprisonment by same amount and then the 75% rule of Wis. Stat. § 973.01(2)(b)6 is applied to the total term of imprisonment to calculate the maximum amount of confinement
	 For cases dealing with this subject, see sec. 31.6123.

	9.41933  Under TIS-I version of determinate sentencing, extended supervision portion of enhanced sentence cannot exceed extended supervision portion of sentence for underlying offense, even in those cases where it then becomes impossible to impose period of extended supervision that is at least 25% of period of confinement
	 For cases dealing with this subject, see sec. 31.6124.

	9.41934  When court has allocated portion of confinement under enhanced sentence to underlying offense that is in excess of maximum confinement for underlying offense, remedy is remand to trial court for resentencing
	 For cases dealing with this subject, see sec. 31.6125.


	9.4194  Determining whether TIS-I penalty or TIS-2 penalty applies to continuing crime when course of conduct constituting continuing crime commenced after effective date of TIS-I and prior to effective date of TIS-II, but concluded after effective date of TIS-II
	 For cases dealing with this subject, see sec. 9.41133.

	9.4195  When one component of bifurcated sentence illegally imposed, defendant is entitled to be resentenced on both components
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶14.



	9.42  Consecutive Sentences
	9.421  When authorized
	9.4211  In general
	 Oregon v. Ice, 129 S. Ct. 711 (2009).
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.
	 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 (1981): 1980 Term, p. 79, sec. 6.411.
	 Donaldson v. State, 93 Wis. 2d 306, 286 N.W.2d 817 (1980): 1979 Term, p. 79, sec. 6.411.
	 Eichmann v. State, 93 Wis. 2d 303, 286 N.W.2d 823 (1980): 1979 Term, p. 79, sec. 6.411.
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 67, sec. 6.4112.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶9.
	 State v. Cole, 2000 WI App 52, 233 Wis. 2d 577, 608 N.W.2d 432: 1999 Term, p. 9-11, sec. 9.4112.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.
	 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 (Ct. App. 1988): 1988 Term, p. 9-6, sec. 9.4111.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 93, sec. 6.411.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 140, sec. 6.411.
	 State v. Ledford, 114 Wis. 2d 562, 339 N.W.2d 361 (Ct. App. 1983): 1983 Term, p. 140, sec. 6.411.
	 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. App. 1983): 1982 Term, p. 105, sec. 6.411.
	 State v. Kruse, 98 Wis. 2d 34, 295 N.W.2d 21 (Ct. App. 1980): 1980 Term, p. 79, sec. 6.411.
	 State v. White, 97 Wis. 2d 517, 294 N.W.2d 36 (Ct. App. 1979): 1979 Term, p. 80, sec. 6.411.

	9.4212  Sentence may be made consecutive to forfeiture and penalty assessment commitment
	 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 288 (Ct. App. 1988): 1988 Term, p. 9-6, sec. 9.4112.

	9.4213  Sentence may not be made consecutive to juvenile court disposition
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.

	9.4214  Propriety of making sentence consecutive to NGI commitment
	9.42141  Sentence may not directly be made consecutive to NGI commitment
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.

	9.42142  But sentence may be made consecutive to NGI commitment by staying sentence until discharge from NGI commitment
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4942.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶4.


	9.4215  Sentence may be made consecutive to incarceration for failure to pay fine
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.

	9.4216  Sentence may not be made consecutive to jail time being served as condition of probation
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶13.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.

	9.4217  Sentence may be made consecutive to sentence previously imposed, but with respect to which defendant has been placed on probation
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶13-14.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶30.
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶12.
	 State v. Cole, 2000 WI App 52, 233 Wis. 2d 577, 608 N.W.2d 432: 1999 Term, p. 9-11, sec. 9.4112.
	 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 (Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Thompson, 208 Wis. 2d 253, 559 N.W.2d 917 (Ct. App. 1997): 1996 Term, p. 9-23, sec. 9.4114.

	9.4218  Sentence may be made consecutive to sentence previously imposed, but with respect to which the defendant has been released on parole
	 State v. Cole, 2000 WI App 52, 233 Wis. 2d 577, 608 N.W.2d 432: 1999 Term, p. 9-11, sec. 9.4112.

	9.4219  Sentence may be made consecutive to chap. 980 (sexually violent person) commitment by staying sentence until discharge from chap. 980 (sexually violent person) commitment
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11.


	9.422  When authorized (cont'd)
	9.4221  Sentence may be made consecutive to sentence earlier imposed in another jurisdiction
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 93, sec. 6.411.

	9.4222  Requirement, in some other jurisdictions, that particular fact be found before court is authorized to impose consecutive sentence
	9.42221  In general
	 Oregon v. Ice, 129 S. Ct. 711 (2009).

	9.42222  Under statutory scheme that requires finding of particular fact before consecutive sentence may be imposed, it is not required that jury, rather than judge, make that finding of fact
	 For cases dealing with this subject, see sec. 9.4283.



	9.423  When appropriate
	9.4231  In general
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.
	 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 (1979): 1978 Term, p. 67, sec. 6.412.
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶24-28.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶17-20.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶24.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶8, 14-15.
	 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.411.
	 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 9-7, sec. 9.411.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 9-7, sec. 9.413.
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 141, sec. 6.413.
	 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. App. 1979): 1979 Term, p. 80, sec. 6.412.

	9.4232  Need for explanation by sentencing court why consecutive sentence appropriate
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶24-28.
	9.42321  When multiple sentences are imposed at single sentencing, court ordinarily should explain why sentences were made consecutive
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶31.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶18.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶8, 15, 17.

	9.42322  Requirement, when sentencing for multiple offenses, of explanation why consecutive sentence was imposed is not applicable to sentence separately imposed for new offense that is unrelated to past offenses for which defendant may still be serving time
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶31.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶18.


	9.4233  Adequacy of explanation why consecutive sentence appropriate
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶47-48.
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶35-37.

	9.4234  Propriety of imposing consecutive sentences that defendant will never live to see
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶15.

	9.4235  Where there are two victims, making sentences consecutive does not shock public sentimentor make sentences unduly harsh or unconscionable
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶22.


	9.424  When required
	9.4241  Not required when defendant sentenced for third offense driving after revocation
	 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2221.

	9.4242  For escape
	 For cases dealing with the mandatory consecutive sentence for escape, see sec. 9.4621.

	9.4243  When federal sentence imposed for using or carrying a firearm during and in relation to crime of violence or a drug trafficking crime
	 For cases dealing with this subject, see sec. 31.6953.


	9.425  When commenced
	9.4251  In general
	 State ex rel. O'Connor v. Williams, 95 Wis. 2d 378, 290 N.W.2d 533 (Ct. App. 1980): 1979 Term, p. 19, sec. 2.231.

	9.4252  When probation revoked
	 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 (1978): 1978 Term, p. 67, sec. 6.4111.
	 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 (Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511.


	9.426  Determining whether sentence is consecutive or concurrent
	9.4261  General rule: when record is silent as to whether sentence is concurrent or consecutive, it is concurrent
	 State v. Willett, 2000 WI App 212, 238 Wis. 2d 621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶2.
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.
	 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 (Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772.

	9.4262  General rule:  in absence of statutory or judicial declaration to the contrary, second sentence will be deemed to run concurrently with first sentence
	9.42621  In general
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶21, 27.

	9.42622  Bald recital of consecutive sentence in judgment of conviction is not necessarily sufficient to overcome presumption that sentence is concurrent
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶33-34.


	9.4263  General rule not applicable when trial court's intent is clearly conveyed by words and procedure used, even though it did not directly provide that sentence shall be consecutive
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.

	9.4264  Where conflict exists between court's unambiguous oral pronouncement of sentence and written judgment as to whether sentence is concurrent or consecutive, oral pronouncement controls
	9.42641  In general
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶15, 24.
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶27, 31.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.

	9.42642  Oral pronouncement must be unambiguous for this rule to apply
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶27, 31.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.


	9.4265  Determining whether sentence is consecutive or concurrent when oral pronouncement is silent on subjecd
	9.42651  In general
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.

	9.42652  When judgment of conviction states that sentence is consecutive
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.


	9.4266  When faced with ambiguous oral pronouncement regarding whether sentence is concurrent or consecutive, court attempts to determine trial court's sentencing intent
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶20.

	9.4267  When faced with ambiguous oral pronouncement regarding whether sentence is concurrent or consecutive, it is proper to look to entire record, including written judgment, to ascertain court's intention
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶25, 27-28, 33.
	 For cases dealing generally with this subject in the context of interpreting a judgment of conviction, see sec. 12.73952.

	9.4268  Effect of bald recital of consecutive sentence in judgment of conviction where trial court's oral pronouncement is silent on question
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶33-34.

	9.4269  Other matters
	9.42691  Under statutory scheme that requires finding of particular fact before consecutive sentence may be imposed, it is not required that jury, rather than judge, make that finding of fact
	 For cases dealing with this subject, see sec. 9.4283.



	9.427  Computed as one continuous sentence
	9.4271  In general
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶14.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	9.4272  When defendant serving consecutive indeterminate (i.e. pre-TIS) and determinate (i.e., TIS) sentences
	9.42721  When defendant is serving consecutive indeterminate (i.e. pre-TIS) and determinate (i.e., TIS) sentences, sentences are treated as one continuous sentence, with confinement periods served first, followed by nonconfinement periods of parole and extended supervision, which are treated as one continuous period of supervision
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶1-53.
	 State v. Collins, 2008 WI App 163, 314 Wis. 2d 653, 760 N.W.2d 438, at ¶10-11.


	9.4273  When defendant serving consecutive determinate (i.e., TIS) sentences
	9.42731  When defendant is serving consecutive determinate (i.e., TIS) sentences, sentences are treated as one continuous sentence, with confinement periods served first, followed by nonconfinement periods of extended supervision, which are treated as one continuous period of supervision
	 State v. Collins, 2008 WI App 163, 314 Wis. 2d 653, 760 N.W.2d 438, at ¶1-13.



	9.428  Other matters
	9.4281  Lack of specific guidelines for imposition of consecutive sentences does not violate due process
	 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412.

	9.4282  When portion of sentence is invalidated, sentence that was originally made concurrent may be modified to consecutive sentence to effectuate goal and premise of sentence as originally imposed
	 For cases dealing with this subject, see sec. 9.4959.

	9.4283  Under statutory scheme that requires finding of particular fact before consecutive sentence may be imposed, it is not required that jury, rather than judge, make that finding of fact
	 Oregon v. Ice, 129 S. Ct. 711 (2009).


	9.429  Related matters
	9.4291  Authority to impose consecutive periods of probation
	 For cases dealing with this subject, see sec. 9.6163.



	9.43  Disparity Between Sentences
	9.431  Disparity between defendant and accomplice
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶15.
	 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 655 N.W.2d 223, 2002 Term WCA-192, at ¶20.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321.
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 9-10, sec. 9.421.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421.
	 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 (Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26.
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 95, sec. 6.481.

	9.432  Disparity between defendant and others committing similar offenses
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 108, sec. 6.481.
	 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 652 N.W.2d 429, 2002 Term WCA-90, at ¶13.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): at page 435 of opinion.


	9.44  Modification Of Sentence; Resentencing
	 For cases dealing with this subject, see secs. 9.8 and 10.3.

	9.45  Penalty Enhancers
	9.451  General principles
	 For cases dealing with this subject, see sec. 31.61.

	9.452  For habitual criminality under state repeater statute
	 For cases dealing with this subject, see sec. 31.62.

	9.453  For Habitual Criminality Under State Persistent Repeater Statute Based On Two Or More Prior Convictions Of "Serious Felony" ("Three Strikes" Provision)
	 For cases dealing with this subject, see sec. 31.63.

	9.454  For Habitual Criminality Under State Persistent Repeater Statute Based On Prior Conviction Of "Serious Child Sex Offense" ("Two Strikes" Provision)
	 For cases dealing with this subject, see sec. 31.64.

	9.455  For use of dangerous weapon
	 For cases dealing with this subject, see sec. 31.65.

	9.456  For use of bullet proof garment
	 For cases dealing with this subject, see sec. 31.66.

	9.457  For concealing identity
	 For cases dealing with this subject, see sec. 31.67.

	9.458  For intentionally selecting victim because of victim's race, religion, etc. ("hate crime")
	 For cases dealing with this subject, see sec. 31.68.

	9.459  For other factors
	9.4591  For committing second or subsequent offenses under state controlled substances law
	 For cases dealing with this subject, see sec. 36.184.

	9.4592  For committing controlled substances offense within 1,000 feet of school or other designated premises
	 For cases dealing with this subject, see sec. 36.183.

	9.4593  For habitual criminality under federal repeater statute
	 For cases dealing with this subject, see sec. 31.694.

	9.4594  For using or carrying a firearm during and in relation to crime of violence or a drug trafficking crime (federal provision)
	 For cases dealing with this subject, see sec. 31.695.

	9.4595  Assault or battery in secured juvenile correctional facility
	 For cases dealing with this subject, see sec. 31.693.

	9.4596  For conviction of firearms possessor with three previous convictions as provided in federal armed career criminal act
	 For cases dealing with this subject, see sec. 31.696.



	9.46  Mandatory Sentencing
	9.461  Mandatory imprisonment
	9.4611  Constitutionality
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 9-20, sec. 9.4611.
	 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 (1978): 1978 Term, p. 122, sec. 11.7411.

	9.4612  When required
	 Rodriguez v. United States, 107 S. Ct. 1391 (1987): 1986 Term, p. 128, sec. 6.493.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.
	 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2221.
	 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661.

	9.4613  Does not require that mandatory terms of imprisonment be consecutive
	 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2221.

	9.4614  Not satisfied by imposition of probation with jail time as a condition of probation
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.


	9.462  Mandatory consecutive sentences
	9.4621  For escape
	 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 (Ct. App. 1989): 1989 Term, p. 35-2, sec. 35.4131.
	 State v. Ledford, 114 Wis. 2d 562, 339 N.W.2d 361 (Ct. App. 1983): 1983 Term, p. 140, sec. 6.411.


	9.463  Mandatory minimum sentences
	9.4631  Mandatory minimum sentences under controlled substances law
	 For cases dealing with this subject, see sec. 36.182.

	9.4632  Departure from federal mandatory minimum sentence when government files "substantial assistance" motion
	9.46321  Right of defendant to challenge government's failure to file motion
	 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 Term, p. 9-4, sec. 9.1711.

	9.46322  Motion attesting to "substantial assistance" and requesting departure below minimum applicable sentencing guideline does not authorize court to depart below statutory minimum sentence
	 Melendez v. United States, 116 S. Ct. 2057 (1996): 1995 Term, p. 9-9, sec. 9.4611.


	9.4633  Constitutionality of imposing mandatory minimum sentence based on particular factor when that factor not proved beyond a reasonable doubt to jury
	 For cases dealing with this subject, see sec. 9.465.

	9.4634  Calculation of mandatory minimum sentence and its components (i.e., confinement and extended supervision) under truth-in-sentencing
	 For cases dealing with this subject, see sec. 9.4161.


	9.464  Other mandatory sentences
	9.465  Constitutionality of imposing mandatory minimum sentence based on particular factor (e.g., defendant's use of weapon) when that factor not proved beyond a reasonable doubt to a jury
	 Harris v. United States, 122 S. Ct. 2406 (2002), 2001 Term USSC-19.
	 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 1985 Term, p. 97, sec. 6.494.


	9.47  Imposition And Collection Of Fine; Imprisonment For Failure To Pay Fine
	9.471  Imposition of fine
	9.4711  When fine appropriate
	9.47111  In general
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶15.

	9.47112  Use of ABA Sentencing Standards in determining whether to impose fine and its amount
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶15.


	9.4712  Must consider defendant's ability to pay
	9.47121  In general
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311.
	 Will v. State, 84 Wis. 2d 397, 267 N.W.2d 357 (1978): 1977 Term, p. 54, sec. 6.41.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶15-21, 25-27.
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶13-16.

	9.47122  In considering ability to pay fine, income received under Wis. Stat. § 49.046 (relief for needy Indian persons) is exempt
	 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476.

	9.47123  Sentencing hearing is best time to ascertain defendant's ability to pay
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶16.


	9.4713  Court may impose fine subject to reconsideration of defendant's ability to pay when defendant released from prison
	 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 (1991): 1990 Term, p. 9-20, sec. 9.473.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421.

	9.4714  If defendant unable to pay fine within time set for payment, defendant has responsibility to bring matter before court
	 For cases dealing with this subject, see sec. 9.47322.

	9.4715  Need for explanation of reasons for imposing fine
	9.47151  In general
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶14, 22-24.

	9.47152  No requirement that court give reasons for imposing fine that are separate and distinct from those given for imposing jail or prison time when reasons given for imposing jail or prison time also explain why fine imposed
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶22-24.
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶10.



	9.472  Collection of fine
	9.4721  Application of bail money to pay fine
	9.47211  In general
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.

	9.47212  Constitutionality of statute permitting application of bail money to pay fine
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.



	9.473  Imposition of imprisonment for failure to pay fine
	9.4731  In general
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶41.

	9.4732  On indigent who is unable to pay fine
	9.47321  In general
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 106, sec. 6.471.
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311.
	 State v. Milashoski, 163 Wis. 2d 72, 471 N.W.2d 42 (1991): 1990 Term, p. 9-20, sec. 9.473.
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 80, sec. 6.47.
	 Will v. State, 84 Wis. 2d 397, 267 N.W.2d 357 (1978): 1977 Term, p. 54, sec. 6.41.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶16.
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶17-18, 21, 23.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213.
	 City of Madison v. Uhlman, 115 Wis. 2d 158, 340 N.W.2d 204 (Ct. App. 1983): 1983 Term, p. 144, sec. 6.47.
	 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. App. 1983): 1982 Term, p. 107, sec. 6.471.
	 For cases dealing generally with the revocation of probation for failure to pay fine, see sec. 9.6352.
	 For cases dealing with due process limitations on the revocation of an indigent's probation for failure to pay a fine or make restitution, see sec. 22.7543.
	 For cases dealing generally with equal protection limitations on revocation of an indigent's probation for failure to pay a fine or make restitution, see sec. 23.33.

	9.47322  If defendant unable to pay fine within time set for payment, defendant has responsibility to bring matter before court
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 80, sec. 6.47.
	 Will v. State, 84 Wis. 2d 397, 267 N.W.2d 357 (1978): 1977 Term, p. 54, sec. 6.41.
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶18, 23.

	9.47323  Defendant cannot raise issue of his indigency prematurely
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 9-20, sec. 9.472.


	9.4733  Making imprisonment for failure to pay fine consecutive to sentence
	 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476.
	 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. App. 1983): 1982 Term, p. 107, sec. 6.472.

	9.4734  Total period of imprisonment for failure to pay fine may not exceed six months
	 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638.
	 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476.

	9.4735  Sufficiency of commitment order to justify entry into defendant's home to execute it
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶1.


	9.474  Other matters
	9.4741  When defendant raises question of ability to pay fine in postconviction motion, trial court has obligation to make determination of issue
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶21, 25.



	9.48  Restitution
	9.481  General principles
	9.4811  Nature and purpose of restitution and proceedings relating thereto in general
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶25.
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶19-20, 22, 38, 44.
	 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 (1997): 1996 Term, p. 9-31, sec. 9.4853.
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶13.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶11, 34.
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶16.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶8.
	 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 647 N.W.2d 286, 2001 Term WCA-344, at ¶6, 8.
	 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811.
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	9.4812  Need to establish fact and amount of damage
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.

	9.4813  Need to establish nexus between crime and damage for which restitution sought, i.e., that defendant's criminal activity was substantial factor in causing pecuniary injury to victim
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶13, 18-24.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶13, 24.
	 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 659 N.W.2d 189, 2002 Term WCA-261, at ¶6.8.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶54-57.
	 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 647 N.W.2d 286, 2001 Term WCA-344, at ¶11.
	 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811.
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.

	9.4814  "Crime considered at sentencing," for which restitution may be ordered
	9.48141  In general
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶7.

	9.48142  "Crime considered at sentencing" encompasses all facts and reasonable inferences concerning defendant's activity related to crime, not just those facts necessary to support elements of crime
	9.481421  In general
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶9.

	9.481422  Encompasses all facts and reasonable inferences concerning defendant's activity related to crime, not just those facts necessary to support elements of crime
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶13.
	 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 659 N.W.2d 189, 2002 Term WCA-261, at ¶8.
	 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811.

	9.481423  Fact that crime, such as robbery, is not complete until successful escape made does not mean that officer attempting to apprehend defendant fleeing from scene of crime is victim of that crime
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶12.



	9.4815  Need for evidentiary hearing
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.

	9.4816  Imposing restitution as a condition of probation
	 For cases dealing with this subject, see sec. 9.634.

	9.4817  Procedure and burden of proof at hearing setting amount of restitution
	 For cases dealing with this subject, see sec. 9.4842.
	 For cases dealing with the applicability of the rules of evidence at a restitution hearing, sec. 9.48987.

	9.4818  Restitution statute is to be broadly construed to allow victims to recover damages resulting from criminal conduct
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶12.
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶14.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶10.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶54.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶12.

	9.4819  Other principles
	9.48191  Factors court must consider in determining whether to order restitution
	 For cases dealing with this subject, see sec. 9.4877.



	9.482  To whom restitution may or may not be awarded
	9.4821  General principles
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶7.
	9.48211  In general
	 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 626 N.W.2d 862, 2000 Term WCA-280, at ¶5.
	 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812.

	9.48212  Person receiving restitution must be "victim of a crime considered at sentencing"
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶1-14.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.

	9.48213  Determining whether person seeking restitution is party to crime and therefore allegedly cannot be considered "victim"
	 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852.


	9.4822  Definition of, and determining who is, "victim of a crime considered at sentencing" for purposes of restitution statute
	9.48221  In general
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶7.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶1-14.
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶7-8.

	9.48222  "Victim" in sec. 973.20(1r) is interpreted using definition in sec. 950.02(4)(a)
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶7.
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶17.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶67-76.

	9.48223  "Victim," as used in restitution statute to describe those entitled to restitution, includes governmental entities and agencies
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶10.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶7.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶8.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶18-20.
	 State v. Howard-Hastings, 218 Wis. 2d 152, 579 N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 9.4821.
	 For cases dealing with whether a governmental entity or agency that suffers damage or loss, or incurs cost, as a result of defendant's criminal conduct, may receive restitution for that damage, loss, or cost, see sec. 9.4827.

	9.48224  Mother of child-victim of crime is "victim" to whom restitution may be awarded
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶67-76.

	9.48225  Aunt of victim of crime is not "victim" to whom restitution may be awarded
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶67-76.

	9.48226  Victim's stepfather is not "victim" for purposes of restitution statute
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶15.

	9.48227  Police officer who (1) apprehends, or attempts to apprehend, defendant fleeing from scene of crime defendant has committed and (2) suffers injury in doing so is not victim of that crime
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶1-14.


	9.4823  Victim of offense of which defendant has been convicted
	9.4824  Victim of offense that is dismissed but read-in at sentencing
	9.48241  In general
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶70, 81-87.
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶26-27.
	 State v. Floyd, 2000 WI 14, 232 Wis. 2d 767, 606 N.W.2d 155: 1999 Term, p. 9-6, sec. 9.321.
	 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 16 (1991): 1990 Term, p. 42-5, sec. 42.4311.
	 State v. Cleaves, 181 Wis. 2d 73, 510 N.W.2d 143 (Ct. App. 1993): 1993 Term, p. 9-15, sec. 9.4824.
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 9-17, sec. 9.4813.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.

	9.48242  Personal admission by defendant to read-in not necessary to permit imposition of restitution for read-in
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶73.
	 State v. Cleaves, 181 Wis. 2d 73, 510 N.W.2d 143 (Ct. App. 1993): 1993 Term, p. 9-15, sec. 9.4824.


	9.4825  Victim of crime not charged or read-in in present prosecution
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶11-18.
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 9-17, sec. 9.4813.

	9.4826  Police department that put up funds to purchase drugs in controlled substances case ("buy money")
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶13.
	 State v. Howard-Hastings, 218 Wis. 2d 152, 579 N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 9.4821.
	 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 (Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821.
	 For cases dealing with the propriety of ording restitution for "buy money," see sec. 9.48363.

	9.4827  Governmental entity or agency that suffers damage or loss, or incurs cost, as a result of defendant's criminal conduct
	9.48271  In general
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶8-13.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶10, 13.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶1-17.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶8.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24.
	 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 626 N.W.2d 862, 2000 Term WCA-280, at ¶6-7.
	 State v. Howard-Hastings, 218 Wis. 2d 152, 579 N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 9.4821.
	 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812.
	 For cases dealing generally with whether governmental agencies or entities may constitute a "victim" for purposes of the restitution statute, see sec. 9.48223.

	9.48272  Where defendant's conduct indirectly causes damage or loss to governmental entity (i.e., when governmental entity incurs collateral expenses in normal course of law enforcement as a result of defendant's conduct)
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶10, 13.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶10-13.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶10.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24.

	9.48273  Where defendant's conduct directly causes damage or loss to governmental entity
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶11-13.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶10.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶10-13.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶10.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24.

	9.48274  School district is "victim" of bomb scare that causes evacuation of school and consequent loss of services of teachers and other staff during period of evacuation
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶8-13.


	9.4828  Insurer, surety, or other person who has compensated victim for loss
	9.48281  In general
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶61.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶11.
	 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 626 N.W.2d 862, 2000 Term WCA-280, at ¶5.

	9.48282  County department of health and social services that has paid for victim's hospital expenses is insurer entitled to restitution
	 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 626 N.W.2d 862, 2000 Term WCA-280, at ¶1-13.

	9.48283  Includes person (e.g., stepfather) who has installed security system to alleviate effect of crime on victim
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶20-21.

	9.48284  Requirement that restitution be made "if justice so requires"
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶61.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶29.

	9.48285  Insurer's entitlement to restitution is dependent on insured's status as victim
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶11.


	9.4829  Other persons or entities
	9.48291  In prosecution involving forged checks from victim's account, is bank that maintained victim's checking account a "victim"?
	 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 647 N.W.2d 286, 2001 Term WCA-344, at ¶7.

	9.48292  In prosecution for securities fraud, victims outside of Wisconsin
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶56-57.

	9.48293  With respect to crime of bail jumping, person who posted cash bail that was forfeited as result of bail jumping is victim of crime
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶8.



	9.483  For what restitution may or may not be ordered
	9.4831  General principles
	9.48311  Restitution may be ordered for special damages, but not general damages
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶11.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶12, 14.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶11.
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.

	9.48312  What constitutes general damages in general
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶41.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶14.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶12.
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.
	 State v. Stowers, 177 Wis. 2d 798, 503 N.W.2d 8 (Ct. App. 1993): 1993 Term, p. 9-14, sec. 9.4822.

	9.48313  What constitutes special damages in general
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶41.
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶11-12, 17.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶12.
	 State v. Kayon, 2002 WI App 178, 256 Wis. 2d 577, 649 N.W.2d 334, 2002 Term WCA-16, at ¶7-15.
	 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 647 N.W.2d 286, 2001 Term WCA-344, at ¶12-16.
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834.

	9.48314  Future losses:  in general
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶9-21.

	9.48315  Future losses:  speculative, unrealized, and unproven future losses
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶18.
	 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 (Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633.

	9.48316  Damages caused by defendant in general
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834.

	9.48317  Damages suffered as a result of read-in offense
	 For cases dealing with this subject, see sec. 9.4824.

	9.48318  Damages attributable to completed crime when defendant only pleaded guilty to attempt to commit crime
	 State v. Hopkins, 196 Wis. 2d 36, 538 N.W.2d 543 (Ct. App. 1995): 1995 Term, p. 9-13, sec. 9.484.

	9.48319  Harm caused by defendant's criminal acts when the acts of others contributed to victim's harm as well
	 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836.


	9.4832  General principles (cont'd)
	9.48321  Need to establish nexus between crime and damage for which restitution sought
	 For cases dealing with this subject, see sec. 9.4813.

	9.48322  "Crime considered at sentencing," for which restitution may be ordered, encompasses all facts and reasonable inferences concerning defendant's activity related to crime, not just those facts necessary to support elements of crime
	 For cases dealing with this subject, see sec. 9.4814.

	9.48323  Employee's lost time as result of crime may constitute special damages
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶15-16.
	 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 647 N.W.2d 286, 2001 Term WCA-344, at ¶12.

	9.48324  "Loss of use" of stolen item may constitute special damages
	 State v. Kayon, 2002 WI App 178, 256 Wis. 2d 577, 649 N.W.2d 334, 2002 Term WCA-16, at ¶7-15.

	9.48325  Obligation to victim that has been discharged in bankruptcy
	 For cases dealing with this subject, see sec. 9.48986.

	9.48326  Damages to which one cannot attach fair market value
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶14.

	9.48327  Losses and damages associated with read-in offenses
	 For cases dealing with this subject, see sec. 9.4824.


	9.4833  Costs incurred, or damage suffered, by government agency as result of defendant's conduct
	9.48331  In general
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶5-17.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶10, 13.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶1-17.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24.

	9.48332  Cost of fighting fire and cleaning up after fire caused by defendant's criminal operation of vehicle
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶13.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶8.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶17.
	 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812.

	9.48333  Costs incurred by police department as result of police standoff with defendant who is convicted of offenses arising out of standoff (e.g., failure to comply with officer's attempt to take person into custody, obstructing officer, etc.)
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶9.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶13.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶9.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶10.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶15-24.
	 For cases dealing with the taxing of these costs as costs, see sec. 12.7285.

	9.48334  Cost of "stop sticks" used to stop defendant fleeing from officer
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶13.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶10.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶1-15.

	9.48335  Funds used by police to make purchase of drugs that resulted in defendant's conviction ("buy money")
	 For cases dealing with this subject, see sec. 9.48363.

	9.48336  Damage done to governmental property as result of defendant's conduct
	 For cases dealing with this subject, see sec. 9.48373.

	9.48337  Cost of replacing squad car damaged as result of chase to apprehend defendant
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶10.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶1-17.

	9.48338  Loss of services of teachers and other staff during period of evacuation caused by defendant making false bomb scare
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶14-17.


	9.4834  Particular items upon conviction of crime of theft by employe
	9.48341  Value of unearned vacation time and benefits during trips when defendant wrongfully used employer's credit card
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.

	9.48342  Personal use of automobile while on personal trips during which defendant wrongfully used employer's credit card
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.

	9.48343  Cost of audit
	 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 647 N.W.2d 286, 2001 Term WCA-344, at ¶9-10.
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.

	9.48344  Cost of auditor's testimony
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.

	9.48345  Cost of hiring replacement for defendant
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.

	9.48346  Cost of business trip that defendant claimed was legitimate
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.

	9.48347  Used sick leave: in general
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶9-21.

	9.48348  Used sick leave:  value that used sick leave would have had as source to create, upon retirement, fund for health insurance premiums
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶5, 9-21.

	9.48349  Loss of future earning capacity
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶15.


	9.4835  Attorney's fees
	9.48351  In general
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶27-32.

	9.48352  Attorney's fees incurred by victim to recover damages from third party civilly responsible for defendant's criminal activity (e.g., the accounting firm for which defendant worked when he defrauded victims)
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶31.
	 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831.

	9.48353  Attorney's fees incurred by victim of theft by contractor
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶27-32.


	9.4836  Other particular items
	9.48361  Victim's tuition to attend another school when crime has caused victim harassment and other problems at school she would normally attend
	 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635.

	9.48362  Necessary medical and related professional services
	 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635.

	9.48363  Funds used by police to make purchase of drugs that resulted in conviction ("buy money")
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶8.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶9.
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.
	 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812.
	 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 116 (Ct. App. 1995): 1995 Term, p. 12-8, sec. 12.6842.
	 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 (Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821.
	 For cases dealing with whether police agency that puts up funds used to make purchase of drugs ("buy money") is "victim" of crime, see sec. 9.4826.
	 For cases dealing with the propriety of ordering repayment of "buy money" as cost, see sec. 12.7274.
	 For cases dealing with the propriety of requiring reimbursement of "buy money" as condition of probation, see sec. 9.63214.

	9.48364  State crime lab fees
	 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 116 (Ct. App. 1995): 1995 Term, p. 12-8, sec. 12.6842.
	 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 (Ct. App. 1995): 1994 Term, p. 9-11, sec. 9.4811.

	9.48365  Lock purchased by victim
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶21.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834.

	9.48366  Obligation to victim that has been discharged in bankruptcy
	 For cases dealing with this subject, see sec. 9.48986.

	9.48367  Victim's costs for mental health treatment even though mental problems were partially product of problems other than those caused by defendant
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834.

	9.48368  Costs associated with victim's funeral in prosecution for hit and run in accident causing death
	 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836.

	9.48369  Losses suffered by victims of securities fraud
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶52-57.


	9.4837  Other particular items (cont'd)
	9.48371  Extradition expenses
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.

	9.48372  Damage caused by police officer in attempts to arrest defendant at crime scene
	 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811.

	9.48373  Damage done to governmental property as result of defendant's conduct
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶11.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶13.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶1-17.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶1-15.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶18-20.
	 State v. Howard-Hastings, 218 Wis. 2d 152, 579 N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 9.4821.

	9.48374  Victim employer's lost employee time spent investigating defendant's criminal activity
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶15-16.
	 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 647 N.W.2d 286, 2001 Term WCA-344, at ¶1-16.

	9.48375  Security system installed to alleviate effect of crime on victim
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶20-21.

	9.48376  Lost wages:  limited to person against whom crime was committed; does not include relative (e.g., parent, stepfather, etc.) who is required to take off work to attend court appearances
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶22-23.

	9.48377  Rental charges for temporary replacement of stolen item
	 State v. Kayon, 2002 WI App 178, 256 Wis. 2d 577, 649 N.W.2d 334, 2002 Term WCA-16, at ¶7-15.

	9.48378  Loss caused because defendant's criminal activity provided opportunity for third party to effect loss (e.g., loss of valuables in victim's auto and damage to victim's auto caused by third party who was provided opportunity to steal valuables and damage auto by defendant's robbery of victim at gunpoint after removing victim from vicinity of auto, which victim had just unlocked)
	 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 659 N.W.2d 189, 2002 Term WCA-261, at ¶1-8.


	9.4838  Other particular items (cont'd)
	9.48381  In theft by contractor case, monies expended by victim to correct work done by defendant-contractor
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶22-26.

	9.48382  Lost profits
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶1-29.



	9.484  Determining amount of restitution
	9.4841  General principles
	9.48411  Fixing amount of restitution in general
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶25-29.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶16.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶19-21.
	 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831.
	 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836.
	 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 (Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822.
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 34-7, sec. 34.3541.
	 State v. Boffer, 158 Wis. 2d 655, 462 N.W.2d 906 (Ct. App. 1990): 1990 Term, p. 9-23, sec. 9.482.

	9.48412  Amount of restitution committed to sound discretion of trial court
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶16.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶20.
	 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831.
	 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 (Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833.

	9.48413  May exceed amount found by jury
	 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 (Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822.

	9.48414  May restitution order exceed defendant's ability to pay during term of sentence or probation?
	 For cases dealing with this subject, see sec. 9.4846.

	9.48415  Factors court must consider in setting amount of restitution
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶22.


	9.4842  Procedure and burden of proof with respect to setting amount of restitution
	9.48421  In general
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.
	 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831.
	 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836.
	 State v. Hopkins, 196 Wis. 2d 36, 538 N.W.2d 543 (Ct. App. 1995): 1995 Term, p. 9-13, sec. 9.484.
	 State v. Stowers, 177 Wis. 2d 798, 503 N.W.2d 8 (Ct. App. 1993): 1993 Term, p. 9-14, sec. 9.4822.
	 State v. Boffer, 158 Wis. 2d 655, 462 N.W.2d 906 (Ct. App. 1990): 1990 Term, p. 9-23, sec. 9.482.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.

	9.48422  Burden of proof: in general
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶26.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶16.
	 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 626 N.W.2d 862, 2000 Term WCA-280, at ¶9.

	9.48423  Burden of proof: on question whether defendant entitled to setoff against amount of restitution ordered
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶16.

	9.48424  In setting amount of restitution, strict adherence to rules of practice, procedure, pleading, or evidence and burden of proof not required
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶60.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶21.

	9.48425  Time within which restitution hearing must be held and within which restitution must be set
	 For cases dealing with this subject, see sec. 9.4872.


	9.4843  Requirement of consideration of ability to pay
	9.48431  In general
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶15, 23.
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶1.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶15.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶22-28.
	 State v. Boffer, 158 Wis. 2d 655, 462 N.W.2d 906 (Ct. App. 1990): 1990 Term, p. 9-23, sec. 9.482.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.

	9.48432  Defendant waives right to claim he did not have ability to pay if he did not raise that objection at time restitution ordered
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.

	9.48433  Defendant waives right to claim he did not have ability to pay if he did not present testimony concerning his ability to pay at time restitution ordered
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶12.

	9.48434  Offender's ability to pay restitution should not be restricted to financial condition only at moment of sentencing, but may be reconsidered at later time
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.

	9.48435  Court must consider ability to pay at time of imposition of restitution; it may not defer consideration to later date
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶10.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶22-28.

	9.48436  In considering ability to pay, must court determine how much defendant will be able to pay during term of sentence or probation?
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶1-19.
	 In Interest of Anthony D., 2006 WI App 218, 296 Wis. 2d 771, 723 N.W.2d 775, at ¶7.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶25, 28.

	9.48437  May restitution order exceed defendant's ability to pay during term of sentence?
	 For cases dealing with this subject, see sec. 9.48414.


	9.4844  Offsetting or reducing amount of restitution awarded
	9.48441  Need to offset reimbursement for mental health expenses when mental health problems were result not only of defendant's conduct but also of preexisting problems
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834.

	9.48442  Offsetting amounts paid by defendant to victims against amount of restitution
	 For cases dealing with this subject, see sec. 9.4845.

	9.48443  Defendant not entitled to have restitution award reduced by amount owed by payee of award
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 34-7, sec. 34.3541.

	9.48444  In theft by contractor cases, offsetting amount victim paid defendant with amount defendant expended on project: in general
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶17-21.

	9.48445  In theft by contractor cases, offsetting amount victim paid defendant with amount defendant expended on project: offset may be reduced by amount victim spent to correct defects in work defendant paid for
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶21.


	9.4845  Offsetting amounts paid by defendant to victims against amount of restitution
	9.48451  In general
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶22, 40.
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.
	 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831.
	 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 (Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833.

	9.48452  Restitution for special damages may not be offset by defendant's payment to victim for general damages
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.

	9.48453  Defendant has burden of proving facts sufficient to show that he is entitled to set-off claimed
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.

	9.48454  When defendant has defrauded victims of money through fraudulent investment scheme, determining whether payments made by defendant are return of capital to investors or interest payments
	 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831.


	9.4846  May restitution order exceed defendant's ability to pay during term of sentence or probation?
	9.48461  No (court of appeals' answer in Loutsch)
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶4-5.
	 In Interest of Anthony D., 2006 WI App 218, 296 Wis. 2d 771, 723 N.W.2d 775, at ¶7.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶25, 28.

	9.48462  Yes (supreme court's answer in Fernandez, overruling Loutsch)
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶1-49.


	9.4847  Procedures for determining amount of restitution that are set out in statute are exclusive; court may not adopt different procedure (e.g., it may not order that restitution is to be determined by Department of Corrections)
	9.48471  In general
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶12.
	 State v. Krohn, 2002 WI App 96, 252 Wis. 2d 757, 643 N.W.2d 874, 2001 Term WCA-320, at ¶7.
	 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 626 N.W.2d 862, 2000 Term WCA-280, at ¶18.
	 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 617 N.W.2d 220, 2000 Term WCA-47, at ¶11-16.

	9.48472  Remedy when trial court fails to follow prescribed procedure
	 State v. Krohn, 2002 WI App 96, 252 Wis. 2d 757, 643 N.W.2d 874, 2001 Term WCA-320, at ¶8-13.


	9.4848  Failure to contest imposition of restitution and its amount at sentencing constitutes "constructive" stipulation to restitution order, foreclosing future challenge to it
	 For cases dealing with this subject, see sec. 9.4861.

	9.4849  Other matters
	9.48491  Fixing amount of lost profits
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶25-29.

	9.48492  Court has no authority to impose interest as part of restitution award
	 State v. Hufford, 186 Wis. 2d 461, 522 N.W.2d 26 (Ct. App. 1994): 1994 Term, p. 9-13, sec. 9.484.



	9.485  What may, or may not, be defense to imposition and award of restitution
	9.4851  In general
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶36.
	 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 (1997): 1996 Term, p. 9-31, sec. 9.4853.
	 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852.
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834.
	 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 (Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833.

	9.4852  Defendant was not cause of damage
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834.

	9.4853  Civil statute of limitations
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶36.
	 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 (1997): 1996 Term, p. 9-31, sec. 9.4853.
	 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852.
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.
	 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 (Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833.

	9.4854  Accord and satisfaction; settlement
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶22, 37, 39.
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.
	 For cases dealing generally with the effect of a civil settlement on restitution, see sec. 9.4893.

	9.4855  Set-off
	 For cases dealing with this subject, see sec. 9.4845.

	9.4856  Contributory negligence
	 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852.

	9.4857  Fact that civil liability to victim had been discharged in bankruptcy
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶26.


	9.486  Waiver of challenge to restitution order
	9.4861  Failure to object to restitution amount as inappropriate at time it is imposed constitutes waiver of claim that restitution amount was inappropriate
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.

	9.4862  Failure to contest imposition of restitution and/or its amount at sentencing constitutes "constructive" stipulation to restitution order, foreclosing future challenge to it
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶54-56.
	 State v. Hopkins, 196 Wis. 2d 36, 538 N.W.2d 543 (Ct. App. 1995): 1995 Term, p. 9-13, sec. 9.484.

	9.4863  Waiver of right to object to order relating to restitution by suggesting or accepting order without objection
	 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 (Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721.

	9.4864  Person who agrees to pay all requested restitution in attempt to gain probation is not judicially estopped from challenging restitution order when imprisonment ordered
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶24.


	9.487  Procedure and burden of proof at hearing imposing restitution
	9.4871  In general
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.

	9.4872  Time within which restitution hearing must be held and within which restitution must be set
	9.48721  In general
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶56-57.
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶1-21.
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶8-14.

	9.48722  Time limit on holding hearing is directory not mandatory
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶56-57.
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶14.
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶8.
	 State v. Krohn, 2002 WI App 96, 252 Wis. 2d 757, 643 N.W.2d 874, 2001 Term WCA-320, at ¶10-11.
	 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 617 N.W.2d 220, 2000 Term WCA-47, at ¶14.
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 9-17, sec. 9.483.

	9.48723  Court may impose restitution outside statutory time frame as long as (1) valid reasons exist for delay and (2) defendant has not be prejudiced by delay
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶14-20.

	9.48724  Even when there is no valid reason for delay, imposing restitution outside statutory time frame may be permissible if defendant has not been prejudiced by delay
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶56-57.
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶17-18.

	9.48725  Relevance of defendant's legitimate expectation of finality in sentence without restitution in determining whether court may impose restitution outside statutory time frame
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶19.


	9.4873  Matter of restitution may not be held open for more than 90 days
	 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 9.6342.

	9.4874  Procedures for determining amount of restitution that are set out in statute are exclusive; court may not adopt different procedure (e.g., it may not order that restitution is to be determined by Department of Corrections)
	 For cases dealing with this subject, see sec. 9.4847.

	9.4875  At restitution hearing, strict adherence to rules of practice, procedure, pleading, or evidence and burden of proof not required
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶60.
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶14.
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶21.

	9.4876  Court may hold separate restitution hearing independent of sentencing hearing
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶10.

	9.4877  Factors court must consider in determining whether to order restitution
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶22.

	9.4878  Court may consider claims for restitution submitted after sentencing, but before conclusion of restitution hearing
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶51-58.

	9.4879  Other matters
	9.48791  Need for advance notice to defendant of claims for restitution being made
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶59-60.

	9.48792  Defendant's rights at hearing in general
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶59.

	9.48793  Defendant has no right to discovery in restitution proceeding except for good cause shown
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶60.



	9.488  Appellate review of trial court's decisions relating to restitution
	9.4881  In general
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶5.
	 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 659 N.W.2d 189, 2002 Term WCA-261, at ¶5.
	 State v. Kayon, 2002 WI App 178, 256 Wis. 2d 577, 649 N.W.2d 334, 2002 Term WCA-16, at ¶5-6.
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶7.
	 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 647 N.W.2d 286, 2001 Term WCA-344, at ¶6.
	 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 626 N.W.2d 862, 2000 Term WCA-280, at ¶4.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶54.
	 State v. Walters, 224 Wis. 2d 897, 591 N.W.2d 874 (Ct. App. 1999): 1998 Term, p. 9-21, sec. 9.48421.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834.

	9.4882  Standard of review in general
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶6.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶7.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶5.
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶10.
	 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 659 N.W.2d 189, 2002 Term WCA-261, at ¶5.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶53.
	 State v. Canady, 2000 WI App 87, 234 Wis. 2d 261, 610 N.W.2d 147: 1999 Term, p. 9-13, sec. 9.4811.
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 9-18, sec. 9.48311.

	9.4883  Review of whether circuit court had authority to order restitution under particular set of facts
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶6.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶7.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶5.
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶10.
	 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 659 N.W.2d 189, 2002 Term WCA-261, at ¶5.
	 State v. Storlie, 2002 WI App 163, 256 Wis. 2d 500, 647 N.W.2d 926, 2001 Term WCA-440, at ¶6.

	9.4884  Review of whether there was sufficient nexus between defendant's criminal conduct and damage for which restitution ordered
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶10.
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶10.
	 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 659 N.W.2d 189, 2002 Term WCA-261, at ¶5.

	9.4885  Review of whether trial court had authority to order restitution for particular item
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶12.

	9.4886  Review of determination of amount of restitution
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶20, 50.
	 State v. Johnson, 2005 WI App 201, 287 Wis. 2d 381, 704 N.W.2d 625, at ¶10.
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶10.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶16.

	9.4887  Review of determination whether claimant is "victim"
	 State v. Vanbeek, 2009 WI App 37, 316 Wis. 2d 527, 765 N.W.2d 834, at ¶6.

	9.4888  Review of decision relating to restitution that turns on question of statutory interpretation
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶20.


	9.489  Other matters
	9.4891  Methods of obtaining restitution for victim's unmanifested injuries and possible future needs
	 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 (Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633.

	9.4892  Cash bail may not be applied toward restitution
	 For cases dealing with this subject, see sec. 6.33841.

	9.4893  Effect of civil settlement on restitution
	9.48931  On court's power to order restitution
	 For cases dealing with this subject, see sec. 9.4854.

	9.48932  On restitution award while restitution order is in effect during probation
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶5, 40, 50.
	 Olson v. Kaprelian, 202 Wis. 2d 377, 550 N.W.2d 712 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.4864.

	9.48933  On restitution award after civil judgment entered for amount of unpaid restitution when probation ends
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶1-56.


	9.4894  Restitution as a condition of probation
	9.48941  In general
	 For cases dealing with this subject, see sec. 9.634.

	9.48942  Authority to impose restitution as condition of probation is broader than authority to impose restitution when defendant sentenced
	 For cases dealing with this subject, see sec. 9.63497.


	9.4895  Sources from which defendant may or may not be required to satisfy restitution obligation
	9.48951  May not require defendant to withdraw money in pension fund subject to anti-alienation clause required by ERISA
	 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 (Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721.

	9.48952  Prison wages, earnings, and accounts, including gifted funds from friends and family
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶1-13.
	 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 626 N.W.2d 862, 2000 Term WCA-280, at ¶14-19.


	9.4896  Burden of proof on matters relating to award of restitution
	9.48961  In general
	 State v. Baker, 2001 WI App 100, 243 Wis. 2d 77, 626 N.W.2d 862, 2000 Term WCA-280, at ¶9.

	9.48962  On amount of restitution to be ordered
	 For cases dealing with this subject, see sec. 9.48422.


	9.4897  Other matters
	9.48971  Court need not inform defendant about possibility of restitution in order to accept valid guilty plea
	 For cases dealing with this subject, see sec. 7.21943.

	9.48972  Restitution requirement is mandatory; sentence that fails to provide for restitution is unlawful and subject to amendment
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶11.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.

	9.48973  Modifying judgment of conviction and sentence to include restitution after restitution initially omitted from judgment
	 State v. Ziegler, 2005 WI App 69, 280 Wis. 2d 860, 695 N.W.2d 895, at ¶11.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.

	9.48974  Amending restitution order to clarify arguably ambiguous provision does not violate double jeopardy
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶14-19.

	9.48975  Court's authority to amend restitution order to clarify arguably ambiguous provision does not depend on existence of "new factor"
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶20.

	9.48976  Double jeopardy protection applies to restitution orders
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶15.


	9.4898  Other matters (cont'd)
	9.48981  Setting amount of restitution after defendant sentenced and committed to prison does not increase sentence in violation of prohibition on double jeopardy
	 For cases dealing with this subject, see sec. 29.693.

	9.48982  Propriety of ordering restitution for special damages when defendant incarcerated rather than placed on probation
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 9-27, sec. 9.4834.

	9.48983  Application of payments made by defendant to restitution
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	9.48984  When restitution improperly collected, trial court lacks competency within context of criminal prosecution and ancillary proceedings to order state to refund money improperly collected
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	9.48985  For crimes committed before September 1, 1998, restitution obligation ceases upon commitment to prison
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	9.48986  Dischargeability of restitution obligation in bankruptcy
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶26.
	 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 (Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833.

	9.48987  Applicability of rules of evidence at restitution hearing
	 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831.
	 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 (Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833.

	9.48988  Restitution may be ordered to be paid directly to insurer
	 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 16 (1991): 1990 Term, p. 42-5, sec. 42.4311.


	9.4899  Other matters (cont'd)
	9.48991  Standing to challenge restitution order
	 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 617 N.W.2d 220, 2000 Term WCA-47, at ¶12.

	9.48992  Court may order that restitution be disbursed from defendant's prison wages, earnings, and accounts, including gifted funds from friends and family
	 For cases dealing with this subject, see sec. 9.48952.

	9.48993  When restitution order not authorized by restitution statute may state re-characterize restitution as condition of probation and attempt to defend it on ground that it was proper condition of probation?
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶26.

	9.48994  Defendant's right to discovery in restitution proceeding
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶27-30.

	9.48995  Restitution statute is to be broadly construed to allow victims to recover damages resulting from criminal conduct
	 For cases dealing with this subject, see sec. 9.4818.




	9.49  Other Sentencing Problems
	9.491  Setting eligibility for parole or extended supervision for Class A felony
	9.4911  Constitutionality of trial court's setting of parole eligibility
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶36.
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶14.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶50.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 9-13, sec. 9.4911.
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4911.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 9-19, sec. 9.4911.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 9-19, sec. 9.4911.

	9.4912  General principles and standards for trial court's determination of appropriate parole or extended supervision eligibility date
	9.49121  In general
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶22-29.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶51.

	9.49122  Sufficiency of explanation of factors considered in setting eligibility date
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶25-28.


	9.4913  Date may be set beyond defendant's expected lifetime
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶20.

	9.4914  Propriety of eligibility determination in particular case
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.

	9.4915  Need to award credit for presentence custody when trial court sets parole eligibility date
	 For cases dealing with this subject, see sec. 9.369.

	9.4916  When court opts to determine parole eligibility, it cannot provide that defendant shall not be eligible for parole; it must set specific parole eligibility date (rule before statute was amended to permit declaration that defendant is not eligible for parole)
	9.49161  In general
	 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 (Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911.

	9.49162  When court improperly declares that defendant shall not be eligible for parole, instead of setting parole eligibility date, proper remedy is remand to trial court for setting of date, not modification of judgment to provide that defendant is eligible for parole under statutory formula
	 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 (Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911.


	9.4917  Modification of parole eligibility date set by trial court based on defendant's good prison record
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912.

	9.4918  Appellate review of trial court's determination of parole or extended supervision eligibility date
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶23.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶51.

	9.4919  Other matters
	9.49191  Trial court not required, as part of plea colloquy, to inform defendant that it could set parole eligibility date
	 For cases dealing with this subject, see sec. 7.21962.

	9.49192  Because sentencing court sets parole eligibility date using same discretionary balancing of factors that govern imposition of prison sentence, court not required to separately articulate these factors twice, first for sentencing and then again for establishing parole eligibility date
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶53.



	9.492  Meaning of terms relating to sentencing
	9.4921  "Sentence"
	9.49211  In general
	 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 170 (1981): 1980 Term, p. 81, sec. 6.491.
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶15.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶16.
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶15.
	 State v. Herman, 2002 WI App 28, 250 Wis. 2d 166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶9-10.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶15.
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶6.
	 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552.
	 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 (Ct. App. 1999): 1999 Term, p. 31-14, sec. 31.62551.
	 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326.
	 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 (Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 (Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.
	 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 (Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212.
	 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 (Ct. App. 1983): 1983 Term, p. 148, sec. 6.492.

	9.49212  Probation is not sentence: in general
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶10.
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶9.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶16.
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶7.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶29.
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶6.
	 State v. Olson, 226 Wis. 2d 457, 595 N.W.2d 460 (Ct. App. 1999): 1998 Term, p. 9-17, sec. 9.3212.
	 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 (Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335.
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261.
	 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 (Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.

	9.49213  Probation is not sentence: "sentencing" may encompass imposition of probation
	 For cases dealing with this subject, see sec. 9.49232.

	9.49214  Probation is not sentence:  but probation is "sentence" so that motion to withdraw guilty plea after imposition of probation is governed by post-sentencing standard
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶11-12.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶16.

	9.49215  Probation is not sentence:  but person on probation is "in custody under sentence" and thus entitled to seek relief under Wis. Stat. § 974.06
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶16.

	9.49216  Commitment under sex crimes law is not sentence
	 For cases dealing with this subject, see sec. 9.773.

	9.49217  Trial court's order extending maximum period of confinement under intensive sanctions program is not sentence
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶9-10.
	 State v. Bridges, 195 Wis. 2d 254, 536 N.W.2d 153 (Ct. App. 1995): 1995 Term, p. 9-17, sec. 9.4933.

	9.49218  Incarceration or confinement imposed as condition of probation is not sentence
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶9.
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶1.
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶7.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶15.
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶6.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-21, sec. 9.6332.
	 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 (Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221.
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.

	9.49219  Commitment upon adjudication of juvenile delinquency is not sentence; juvenile disposition is not sentence
	 State v. Thompson, 225 Wis. 2d 578, 593 N.W.2d 875 (Ct. App. 1999): 1998 Term, p. 9-18, sec. 9.326.


	9.4922  "Sentence" (cont'd)
	9.49221  Does time spent on a parole hold constitute time spent serving a sentence?
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶16.
	 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552.
	 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 (Ct. App. 1999): 1999 Term, p. 31-14, sec. 31.62551.

	9.49222  Does time spent in jail as condition of probation constitute time spent serving sentence?
	 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552.

	9.49223  Definition depends on purpose of statute
	 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552.

	9.49224  Sentence is term of incarceration or supervision on parole which continues until final discharge
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶18.
	 Ashford v. Division of Hearings and Appeals, 177 Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 Term, p. 41-1, sec. 41.391.

	9.49225  NGI commitment is not sentence
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.

	9.49226  Meaning of "sentence" depends on particular statute involved and setting to which statute applies
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶16.


	9.4923  "Sentencing"
	9.49231  In general
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶16.
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶15.
	 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 (Ct. App. 1999): 1999 Term, p. 31-14, sec. 31.62551.
	 State v. Tobey, 200 Wis. 2d 781, 548 N.W.2d 95 (Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.3112.
	 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 (Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532.

	9.49232  Encompasses initial disposition of case after plea, whether or not disposition involves actual imposition of "sentence"
	 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 (Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.

	9.49233  Encompasses order determining period of reconfinement after revocation of extended supervision
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶20.
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶11.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶11.
	 State v. Presley, 2006 WI App 82, 292 Wis. 2d 734, 715 N.W.2d 713, at ¶10.
	 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 712 N.W.2d 899, at ¶9.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶15-23.


	9.4924  "Sentence of imprisonment"
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶18.

	9.4925  "Imprisonment"
	9.49251  In general
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶25-28.
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶26.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶10.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.

	9.49252  Jail time as condition of probation is not imprisonment
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.

	9.49253  As used in truth-in-sentencing provisions
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶26.
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶16, 26-27.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶10.

	9.49254  As used in the interstate agreement on detainers
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶25-28.


	9.4926  "Serving" or "service of" sentence
	9.49261  In general
	9.49262  Does not require that person be confined; defendant released on parole is serving sentence
	 State v. Cole, 2000 WI App 52, 233 Wis. 2d 577, 608 N.W.2d 432: 1999 Term, p. 9-11, sec. 9.4112.


	9.4927  "Imposed"
	 State v. Thompson, 208 Wis. 2d 253, 559 N.W.2d 917 (Ct. App. 1997): 1996 Term, p. 9-23, sec. 9.4114.

	9.4928  "Crime prevention organization"
	 For cases dealing with this subject, see sec. 47.87121.

	9.4929  Other terms
	9.49291  "Victim"
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶7.
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶17.

	9.49292  "Confinement"
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶15.

	9.49293  "Maximum term of imprisonment" for offense
	 United States v. Rodriquez, 128 S. Ct. 1783 (2008).



	9.493  Construction of sentence imposed
	9.4931  In general
	 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 (1987): 1986 Term, p. 127, sec. 6.491.
	 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 (1979): 1978 Term, p. 72, sec. 7.323.
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶17-34.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.

	9.4932  Intent of sentencing judge controls determination of terms of sentence
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶20.
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.
	 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 (Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772.

	9.4933  Oral pronouncement controls over written judgment
	 For cases dealing with this subject, see sec. 9.4987.

	9.4934  Determining whether sentence is consecutive or concurrent when oral pronouncement silent on the subject
	 For cases dealing with this subject, see sec. 9.425.

	9.4935  In determining whether sentence is ambiguous, and thus in need of construction, test of ambiguity applied in statutory-construction context is applicable
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶19.


	9.494  Commencement and termination of sentence
	9.4941  When sentence commences
	9.49411  In general
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4941.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.
	 State v. Riske, 152 Wis. 2d 260, 448 N.W.2d 260 (Ct. App. 1989): 1989 Term, p. 9-6, sec. 9.321.

	9.49412  In case of person under NGI commitment, at time sentence imposed
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4941.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3-5.
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.


	9.4942  In case of person under chap. 980 (sexually violent person) commitment, at time sentence imposed unless sentence stayed
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11.

	9.4943  When sentence terminates
	9.49431  Service of sentence less good time earned does not terminate sentence
	 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 497 (Ct. App. 1990): 1989 Term, p. 9-20, sec. 9.4931.



	9.495  Intensive sanctions
	9.4951  Program and procedures in general
	 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321.

	9.4952  This disposition not barred because sentencing guidelines indicate probation as appropriate disposition
	 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 (Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961.

	9.4953  Trial court's extension of defendant's period of confinement
	9.49531  In general
	 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321.

	9.49532  Court of appeal's jurisdiction over appeal from trial court order extending defendant's period of confinement under intensive sanctions program
	 For cases dealing with this subject, see sec. 9.49552.

	9.49533  Constitutionality of statute permitting extension of period of confinement
	 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321.

	9.49534  Trial court's exercise of discretion in extending period of confinement
	 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321.

	9.49535  Defendant has no right to allocution at extension hearing
	 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 (Ct. App. 1996): 1995 Term, p. 9-14, sec. 9.49321.

	9.49536  Defendant's right to notice of claimed violation for which extension sought
	 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 (Ct. App. 1996): 1995 Term, p. 9-16, sec. 9.49326.


	9.4954  Due process hearing not required before termination from Division of Intensive Sanctions and return to prison
	 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, sec. 9.49941.

	9.4955  Appellate review of orders and ruling relating to intensive sanctions
	9.49551  Review of this disposition governed by same standards as review of ordinary exercise of sentencing discretion
	 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 (Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961.

	9.49552  Court of appeals' jurisdiction over appeal from trial court order extending defendant's period of confinement under intensive sanctions program: order is not a sentence and, therefore, is not reviewable under Wis. Stat. § 809.30, but it is reviewable by way of common law writ of certiorari
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶9-10.
	 State v. Bridges, 195 Wis. 2d 254, 536 N.W.2d 153 (Ct. App. 1995): 1995 Term, p. 9-17, sec. 9.4933.


	9.4956  Defendant placed in community residential confinement as part of intensive sanctions program can be charged with escape when he cuts off electronic monitoring bracelet and fails to return to confinement
	 For cases dealing with this subject, see sec. 35.44644.

	9.4957  Intensive sanctions program reflects a custodial situation more akin to prison confinement than the conditional liberty associated with probation or parole
	 State v. Pfeil, 2007 WI App 241, 306 Wis. 2d 237, 742 N.W.2d 573, at ¶16.


	9.496  Other sentencing problems
	9.4961  Increasing sentence on resentencing
	 For cases dealing with this subject, see sec. 9.88.

	9.4962  Credit required by statute for time spent on original sentence when defendant resentenced after setting aside or reversal of original conviction (Wis. Stat. § 973.04)
	9.49621  In general
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶8-9.

	9.49622  Credit not required on incarceration or confinement imposed as condition of probation
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.

	9.49623  Credit not required when original sentence was concurrent to another sentence and new sentence is made consecutive to that other sentence
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶8-12.


	9.4963  Prosecutorial misconduct at sentencing
	9.49631  In general
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶15-18.

	9.49632  Test for determining when misconduct requires new sentencing
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶15.

	9.49633  Waiver of complaint about misconduct by failure to object
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶15.

	9.49634  Particular misconduct:  active and passive misrepresentation of facts to sentencing court
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶17-18.



	9.497  Other sentencing problems (cont'd)
	9.4971  Diversion agreement
	9.49711  Revocation of agreement, on motion of state, because defendant failed to comply with its conditions
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.

	9.49712  Vacation of agreement, on motion of defendant, because defendant allegedly did not understand its terms
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.

	9.49713  Requirement that, in revoking agreement, trial court abide by its terms (e.g., consider alernatives to revocation if that is called for by agreement)
	 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 625 N.W.2d 353, 2000 Term WCA-238, at ¶14.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.

	9.49714  Effect of trial court's "over-warning" defendant of consequences of violation of diversion agreement insofar as its potential revocation is concerned
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.


	9.4972  Sentence as cruel and unusual punishment
	9.49721  In general
	 For cases dealing with this subject, see sec. 30.931.

	9.49722  Imposition of capital punishment
	 For cases dealing with this subject, see sec. 9.5.


	9.4973  Remedying illegal, unconstitutional or unauthorized sentence
	9.49731  Vehicle for remedying sentence: sec. 974.06 motion is not exclusive remedy; defendant may have his sentence reviewed on direct appeal
	 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 (Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911.


	9.4974  Sentencing upon revocation of probation
	9.49741  Court's duties at sentencing after revocation of probation (e.g., duty to explain reasons for sentence imposed) are same as court's duties at original sentencing
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶20.

	9.49742  Double jeopardy limitations on sentencing upon revocation of probation
	 For cases dealing with this subject, see sec. 29.761.

	9.49743  Modification of sentence when defendant acquitted of charge that produced revocation
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.

	9.49744  Use of statements made as part of treatment required as condition of probation when sentencing upon revocation of probation
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.

	9.49745  Requirement, under federal law, that if person serving probation possesses illegal drugs, court must revoke probation and sentence defendant to "not less than one-third of the original sentence"
	 United States v. Granderson, 114 S. Ct. 1259 (1994): 1993 Term, p. 9-20, sec. 9.4971.

	9.49746  Court may consider all relevant information arising after defendant was placed on probation, including acts which led to revocation
	 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961.

	9.49747  Defendant may appeal sentence imposed upon revocation of probation, but is barred from challenging underlying judgment of conviction unless relief from conviction was timely sought
	 For cases dealing with this subject, see sec. 11.3172.

	9.49748  When same judge, who presided over original sentencing also presides at sentencing after revocation, judge does not have to restate reasons supporting original sentencing; original sentencing reasons will be deemed to be implicitly adopted
	 For cases dealing with this subject, see sec. 9.2192.

	9.49749  When different judges preside at original sentencing and at sentencing after revocation, judge presiding over sentencing after revocation should familiarize himself with trial testimony, original sentencing judge's sentencing comments, and presentence report prepared for original sentencing
	 For cases dealing with this subject, see sec. 9.2193.


	9.4975  Sentencing upon revocation of probation (cont'd)
	9.49751  Once probation is revoked, court may not again impose probation
	 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 647 N.W.2d 405, 2001 Term WCA-432, at ¶3.

	9.49752  Related matter: sentencing upon revocation of extended supervision
	 For cases dealing with this subject, see sec. 41.74.


	9.4976  Legislature's role in sentencing
	9.49761  Sentencing is matter of legislative policy, and power to sentence is derived solely from statutes
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 In Matter of Judicial Administration: Felony Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 793 (1984): 1984 Term, p. 128, sec. 6.492.
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶7.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶24-25.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 (Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911.
	 State ex rel. Helmer v. Cullen, 149 Wis. 2d 161, 440 N.W.2d 790 (Ct. App. 1989): 1988 Term, p. 8-14, sec. 8.7422.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.
	 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 288 (Ct. App. 1988): 1988 Term, p. 9-12, sec. 9.473.
	 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 (Ct. App. 1988): 1988 Term, p. 9-12, sec. 9.473.
	 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 (Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221.

	9.49762  Primary responsibility for fixing criminal penalties lies with legislature
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 9-19, sec. 9.493.
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶29.

	9.49763  Sentencing is an area of shared powers between the judiciary and the legislative branches
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.

	9.49764  It is legislative province to prescribe punishment and judicial province to impose it
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶22.
	 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶13.

	9.49765  If authority to fashion particular criminal disposition exists, it must derive from statutes
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶7.
	 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 694 N.W.2d 415, at ¶9.
	 State v. Larson, 2003 WI App 235, 268 Wis. 2d 162, 672 N.W.2d 322, at ¶9.
	 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 (Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221.

	9.49766  Circuit court's sentencing authority is constrained by statute
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶6.


	9.4977  Earned release program (ERP)
	9.49771  In general
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶4.
	 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 713 N.W.2d 187, at ¶5.
	 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 690 N.W.2d 880, at ¶9.

	9.49772  Constitutionality of program
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶9-21.

	9.49773  Determining at sentencing whether defendant is eligible for program
	 For cases dealing with this subject, see sec. 9.1997.

	9.49774  Determining whether defendant whose sentence was imposed before July 26, 2003, is eligible for program:  requirement of DOC's approval of defendant's petition in general
	 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 785, 730 N.W.2d 661, at ¶1-19.

	9.49775  Determining whether defendant whose sentence was imposed before July 26, 2003, is eligible for program:  DOC's policy of refusal to take action on defendant's petition constitutes approval of petition
	 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 785, 730 N.W.2d 661, at ¶1-19.

	9.49776  Determining whether defendant whose sentence was imposed before July 26, 2003, is eligible for program:  what information should DOC provide court
	 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 785, 730 N.W.2d 661, at ¶13, 16.


	9.4978  Challenge incarceration ("boot camp") program (CIP)
	9.49781  In general
	 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 632 N.W.2d 112, 2001 Term WCA-20, at ¶1-12.

	9.49782  Determining whether defendant eligible for program
	 For cases dealing with this subject, see sec. 9.1998.

	9.49783  Court's eligibility determination does not place defendant into CIP; it is but one criteria considered by DOC, which makes decision whether defendant should participate in program
	 For cases dealing with this subject, see sec. 9.19986.


	9.4979  Staying Sentence After Imposition
	9.49791  In general
	 Wood v. Georgia, 101 S. Ct. 1097 (1981): 1980 Term, p. 92, sec. 8.232.
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4942.
	 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 (1982): 1981 Term, p. 92, sec. 6.43.
	 State v. Braun, 100 Wis. 2d 77, 301 N.W.2d 180 (1981): 1980 Term, p. 80, sec. 6.43.
	 Donaldson v. State, 93 Wis. 2d 306, 286 N.W.2d 817 (1980): 1979 Term, p. 80, sec. 6.43.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 288 (Ct. App. 1988): 1988 Term, p. 9-6, sec. 9.4112.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.
	 State ex rel. Foshey v. Department of Health and Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. App. 1981): 1980 Term, p. 123, sec. 11.53.
	 State v. Braun, 92 Wis. 2d 734, 285 N.W.2d 886 (Ct. App. 1979): 1979 Term, p. 80, sec. 6.43.

	9.49792  Fact that defendant is under NGI commitment may constitute "legal cause" for staying sentence
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4942.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3-5.

	9.49793  Fact that defendant is under chap. 980 (sexually violent person) commitment may constitute "legal cause" for staying sentence
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11.

	9.49794  Staying sentence so as to make it consecutive to commitment imposed upon failure to pay forfeiture
	 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 288 (Ct. App. 1988): 1988 Term, p. 9-6, sec. 9.4112.



	9.498  Other sentencing problems (cont'd)
	9.4981  No denial of equal protection in denying good time credit for period of pretrial confinement
	 For cases dealing with this subject, see sec. 23.6112.

	9.4982  Statute curing error in sentence in excess of that authorized by law (Wis. Stat. § 973.13)
	9.49821  Operation of this statute in general
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶19-22.
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.
	 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 494, 713 N.W.2d 160, at ¶18.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7-12.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶31.
	 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951.
	 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 (Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911.
	 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 (Ct. App. 1990): 1989 Term, p. 9-18, sec. 9.4518.

	9.49822  When this statute invoked to cure error in excessive sentence, trial court may modify valid portion of sentence to effectuate goal and premise of sentence as originally imposed
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49.
	 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951.

	9.49823  Statute applies to enhanced sentence imposed on repeater under habitual criminality statute when state has neither proven, nor gained the defendant's admission of, the defendant's repeater status
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶21.
	 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 494, 713 N.W.2d 160, at ¶14-16.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7-8.
	 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 (Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245.

	9.49824  Statute applies when defendant has been sentenced as habitual traffic offender after defendant's status as habitual traffic offender has been rescinded
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶19-22.

	9.49825  Does this statute apply when trial court has improperly used penalty enhancer to increase extended supervision portion of bifurcated sentence?
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49.

	9.49826  This statute does not bar state from arguing that failure to object to evidence establishing repeater status bars consideration of that objection on appeal
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶6-12.

	9.49827  Defendant cannot use Wis. Stat. § 973.13, as interpreted in Flowers decision, to evade Escalona-Naranjo rule on any issue other than whether sentence imposed was in excess of maximum term authorized by law (which includes enhanced penalty with respect to which state has not proven, or gained defendant's admission to, prior conviction upon which enhanced penalty based)
	 For cases dealing with this subject, see sec. 10.2485.


	9.4983  Required credit for time spent on original sentence when defendant resentenced after setting aside or reversal of original conviction
	9.49831  Credit required by due process
	 For cases dealing with this subject, see sec. 22.621.

	9.49832  Credit required by double jeopardy
	 For cases dealing with this subject, see sec. 29.778.

	9.49833  Credit required by statute (Wis. Stat. § 973.04)
	 For cases dealing with this subject, see sec. 9.4962.


	9.4984  Imposition of DNA surcharge
	9.49841  In general
	 State v. Cherry, 2008 WI App 80, 312 Wis. 2d 203, 752 N.W.2d 393, at ¶1-11.
	 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 689 N.W.2d 917, at ¶1-11.
	 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624.

	9.49842  When surcharge authorized: in general
	 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 689 N.W.2d 917, at ¶1-11.
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.

	9.49843  When surcharge authorized:  under present statutes, may be ordered even when defendant not ordered to provide DNA sample
	 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 689 N.W.2d 917, at ¶1-11.

	9.49844  Constitutionality of imposing DNA surcharge on convicted burglars whether or not DNA sample given
	 For cases dealing with this subject, see sec. 23.667.

	9.49845  In cases in which court has discretion whether or not to impose DNA surcharge, court should consider any and all pertinent factors and should set forth in record factors it considered and rationale underlying its decision to impose DNA surcharge
	 State v. Cherry, 2008 WI App 80, 312 Wis. 2d 203, 752 N.W.2d 393, at ¶1-11.

	9.49846  In cases in which court has discretion whether or not to impose DNA surcharge, court cannot impose surcharge simply because it can or simply to support DNA database costs; such reasons would permit imposition of surcharge in every case
	 State v. Cherry, 2008 WI App 80, 312 Wis. 2d 203, 752 N.W.2d 393, at ¶10.


	9.4985  Stay of sentence
	9.49851  In general
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶21.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.

	9.49852  Fact that defendant under NGI commitment does not constitute "legal cause" for staying sentence
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, 9.4942.


	9.4986  When concurrent sentence authorized or appropriate
	9.49861  In general
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.

	9.49862  Sentence may not be made concurrent to NGI commitment
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-21, sec. 9.4993.
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.


	9.4987  Where conflict exists between court's oral pronouncement of sentence (including restitution and other related matters) and a written judgment, the oral pronouncement controls
	9.49871  In general
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶15, 24.
	 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 (1987): 1986 Term, p. 127, sec. 6.491.
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶16, 27, 31.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶27.
	 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622.
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.
	 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4971.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-4, sec. 47.3421.
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 9-25, sec. 9.493.
	 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 (Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772.

	9.49872  Rule applies only when oral pronouncement is plain and unambiguous
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶27, 31.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.
	 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 (Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772.

	9.49873  Where oral pronouncement is ambiguous, appellate court may look to written judgment to determine trial court's intent
	 For cases dealing with this subject, see sec. 12.73952.


	9.4988  Determining penalty that applies to continuing crime when course of conduct constituting continuing crime commences prior to date of penalty change, but concludes after that date
	9.49881  In general
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶1-14.

	9.49882  When penalty change occurs before all elements of continuing crime are present
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶1-14.


	9.4989  Correction of sentence
	9.49891  Correction of clerical error in sentence portion of judgment of conviction
	 For cases dealing with this subject, see sec. 12.737.



	9.499  Other sentencing problems (cont'd)
	9.4991  Special assessment for crime victims fund established by federal law
	9.49911  Constitutionality of assessment
	 United States v. Munoz-Flores, 110 S. Ct. 1964 (1990): 1989 Term, p. 9-21, sec. 9.4941.


	9.4992  Effect on sentence of plea agreement that violates public policy
	9.49921  In general
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.

	9.49922  Agreement that keeps relevant information from trial court
	 State v. Brown, 150 Wis. 2d 636, 443 N.W.2d 19 (Ct. App. 1989): 1988 Term, p. 9-13, sec. 9.4772.


	9.4993  Expungement of record of misdemeanor conviction of person under twenty-one
	9.49931  Authority of court commissioner to order expungement
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.

	9.49932  Expungement provision does not apply to forfeitures
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.

	9.49933  Expungement requires physical destruction of records
	 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922.

	9.49934  Expunged conviction cannot be used for impeachment
	 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922.

	9.49935  Expungement does not require law enforcement agencies, such as district attorney's office, to destroy records relating to expunged conviction
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶16-41.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶38-53.

	9.49936  In sentencing defendant, trial court may properly consider behavior underlying expunged conviction
	 For cases dealing with this subject, see sec. 9.24393.


	9.4994  Service of sentences both to state prison for felonies and to county jail or house of correction for misdemeanors
	9.49941  All sentences are to be served in state prison
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶8-9.

	9.49942  Person serving sentences for both felonies and misdemeanors in state prison is subject to parole, and to parole revocation, not only on felony sentences but also on misdemeanor sentences when he commits parole violation
	 For cases dealing with this subject, see sec. 41.3987.


	9.4995  Other sentencing problems
	9.49951  Sentencing when proscribed conduct violates two statutes with different penalties
	 For cases dealing with due process limitations on creating overlapping statutes proscribing the same conduct, see sec. 22.24.
	 For cases dealing with equal protection limitations on creating overlapping statutes proscribing the same conduct, see sec. 23.41.

	9.49952  Authority to impose restitution as condition of sentence
	 Thieme v. State, 96 Wis. 2d 98, 291 N.W.2d 474 (1980): 1979 Term, p. 82, sec. 6.511.
	 Thieme v. State, 89 Wis. 2d 287, 278 N.W.2d 274 (Ct. App. 1979): 1978 Term, p. 68, sec. 6.512.

	9.49953  Imposition of maximum sentence
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 117, sec. 6.81.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 149, sec. 6.496.
	 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. App. 1983): 1982 Term, p. 117, sec. 6.81.

	9.49954  Prisoner transported out of state to serve Wisconsin sentence by confinement in another state and then transported back to Wisconsin through another state has no right to insist that he be extradited from that other state in order for Wisconsin to retain jurisdiction over him
	 For cases dealing with this subject, see sec. 6.2594.

	9.49955  Wisconsin does not waive jurisdiction over prisoner by transporting prisoner out of state for confinement in another state then transporting him back to Wisconsin through another state without using extradition process to extradite him from that state
	 For cases dealing with this subject, see sec. 6.2595.

	9.49956  Fashioning sentence is not exercise of broad inherent court powers; authority to impose particular disposition must derive from statutes
	 For cases dealing with this subject, see sec. 9.49761.

	9.49957  Wisconsin prisoner incarcerated in Oklahoma under Wisconsin sentence is not entitled to earned credits against sentence that are awarded Oklahoma prisoners under Oklahoma law
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶1-18.

	9.49958  Constitutionality of imposing mandatory minimum sentence based on defendant's use of weapon when use of weapon not proved beyond reasonable doubt to jury
	 For cases dealing with this subject, see sec. 9.465.

	9.49959  Requirement of federal Comprehensive Crime Control Act that anyone who commits felony while on release pending judicial proceedings must be sentenced to at least two years' imprisonment in addition to sentence imposed for underlying felony
	 Rodriguez v. United States, 107 S. Ct. 1391 (1987): 1986 Term, p. 128, sec. 6.493.


	9.4996  Other sentencing problems (cont'd)
	9.49961  When record is silent as to whether sentence is consecutive or concurrent, it is concurrent
	 For cases dealing with this subject, see sec. 9.4251.

	9.49962  Federal court revoking supervised release had power to order that reincarceration imposed upon revocation of supervised release be followed by another supervised release term, prior to enactment of present provision of supervised release statute expressly authorizing imposition of another supervised release term
	 Johnson v. United States, 120 S. Ct. 1795 (2000): 1999 Term, p. 9-25, sec. 9.4934.

	9.49963  Person released on parole is serving sentence
	 For cases dealing with this subject, see sec. 9.49262.

	9.49964  Place of imprisonment
	 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 138, sec. 11.154.

	9.49965  Reduction of period of custody for federal prisoner who successfully completes substance abuse treatment program
	 For cases dealing with this subject, see sec. 41.2981.

	9.49966  Prosecutor cannot bind Department of Corrections by promise made in plea bargaining regarding matter within control of department (e.g., whether defendant will be transferred to out-of-state prison)
	 For cases dealing with this subject, see sec. 7.1989.

	9.49967  Court cannot bind Department of Corrections by sentencing provision addressing matter within control of department (e.g., whether defendant will be transferred to out-of-state prison)
	 For cases dealing with this subject, see sec. 9.2898.

	9.49968  Computation of good time credits
	 State ex rel. Grant v. Department of Corrections, 192 Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 Term, p. 9-16, sec. 9.4991.
	 State ex rel. Eder v. Matthews, 115 Wis. 2d 129, 340 N.W.2d 66 (Ct. App. 1983): 1983 Term, p. 184, sec. 8.96.
	 State v. Johnson, 101 Wis. 2d 698, 305 N.W.2d 188 (Ct. App. 1981): 1980 Term, p. 87, sec. 7.21.
	 For cases dealing with equal protection on differences in computation of good time credits between jail inmates and prison inmates, see sec. 23.611.

	9.49969  Bail after sentencing
	 For cases dealing with this subject, see secs. 6.3324 and 6.3325.


	9.4997  Other sentencing problems (cont'd)
	9.49971  Authority of trial court to order crime lab fees to be paid as part of a criminal sentence
	 State v. Aukes, 192 Wis. 2d 338, 531 N.W.2d 382 (Ct. App. 1995): 1994 Term, p. 9-11, sec. 9.4811.
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.

	9.49972  Effect of conviction
	 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 Term, p. 81, sec. 6.48.

	9.49973  Authority to impose consecutive periods of probation
	 For cases dealing with this subject, see sec. 9.6163.

	9.49974  Need for entry of judgment of conviction before sentencing
	 For cases dealing with this subject, see sec. 9.191.

	9.49975  Trial court may place parole recommendation in formal judgment of conviction
	 For cases dealing with this subject, see sec. 12.734.

	9.49976  Propriety of "time served" sentence
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.

	9.49977  Sentencing court may not place conditions on sentence (e.g., requirements relating to treatment of defendant in prison) that DOC must follow; decisions relating to program placement and other matters relating to imprisoned defendant are committed solely to DOC
	 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d __, 777 N.W.2d 114, at ¶10, 15.
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332.
	 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 (Ct. App. 1981): 1981 Term, p. 93, sec. 6.492.

	9.49978  Credit against sentence for time successfully spent on parole
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.

	9.49979  Defendant who has agreed to sentence recommended by presentence report, which is then imposed by trial court, is judicially estopped from later challenging sentence as excessive
	 For cases dealing with this subject, see sec. 9.936.


	9.4998  Other sentencing problems (cont'd)
	9.49981  Imposing costs on defendant as part of sentencing
	 For cases dealing with this subject, see sec. 12.72.

	9.49982  Amending judgment of conviction to lesser offense when defendant successfully completes probation
	 For cases dealing with this subject, see sec. 9.448.

	9.49983  Discretion of prosecutor to make sentence recommendation
	 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 Term, p. 9-4, sec. 9.1711.

	9.49984  Read-ins
	 For cases dealing with this subject, see sec. 9.193.

	9.49985  Initial applicability of supervised release provisions of Anti-Drug Abuse Act
	 Gozlon-Peretz v. United States, 111 S. Ct. 840 (1991): 1990 Term, p. 9-25, sec. 9.493.

	9.49986  Imposition of both fine and imprisonment
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 179, sec. 12.7634.

	9.49987  Eligibility for parole
	 For cases dealing with this subject, see sec. 41.21.

	9.49988  Sentencing guidelines
	 For cases dealing with this subject, see secs. 9.16 and 9.17.

	9.49989  Imposing juvenile disposition on juvenile over whom adult court exercised original jurisdiction
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.


	9.4999  Other sentencing problems (cont'd)
	9.49991  Court may not impose harsh sentence to "shock" defendant, intending to later reduce it
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶12.

	9.49992  Effect of court's belief at time sentence is imposed that penalty (e.g., length of imprisonment, confinement portion of sentence, etc.) is greater than that actually provided by law
	 For cases dealing with this subject, see sec. 9.294.

	9.49993  Sentencing and entry of judgment of sentence after petition for removal to federal court filed
	 State v. Cegielski, 124 Wis. 2d 13, 368 N.W.2d 628 (1985): 1984 Term, p. 163, sec. 9.821.

	9.49994  Sentencing is not game in which misstatement by trial judge would result in windfall to defendant
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶14.

	9.49995  Does circuit court have authority to sentence defendant to out-of-county jail?
	 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 691, 702 N.W.2d 392, at ¶15.

	9.49996  When defendant is serving sentence in county jail, court has no authority to transfer defendant to another county jail
	 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 691, 702 N.W.2d 392, at ¶14-17.

	9.49997  Read-ins
	 For cases dealing with this subject, see sec. 9.193.





	9.5  Imposition Of Capital Punishment
	9.51  Constitutional And Other Restrictions On Imposition Of Death Penalty
	9.511  In general
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).
	 Baze v. Rees, 128 S. Ct. 1520 (2008).
	 Roper v. Simmons, 125 S. Ct. 1183 (2005).
	 Atkins v. Virginia, 122 S. Ct. 2242 (2002), 2001 Term USSC-18.
	 Loving v. United States, 116 S. Ct. 1737 (1996): 1995 Term, p. 30-12, sec. 30.9863.
	 Blystone v. Pennsylvania, 110 S. Ct. 1078 (1990): 1989 Term, p. 9-8, sec. 9.421.

	9.512  When factors to be considered in making decision are unconstitutionally vague
	 For cases dealing with this subject, see sec. 9.523.

	9.513  Discriminatory application of death penalty
	9.5131  In general
	 Sullivan v. Wainwright, 104 S. Ct. 450 (1983): 1983 Term, p. 146, sec. 6.4912.

	9.5132  Statistical study showing that black defendants who killed white victims have greater likelihood of receiving death penalty does not establish a violation of equal protection or the prohibition on cruel and unusual punishment
	 McCleskey v. Kemp, 107 S. Ct. 1756 (1987): 1986 Term, p. 129, sec. 6.4942.


	9.514  Constitutionality of requiring imposition of sentence of death under specified circumstances
	9.5141  In general
	 Johnson v. Texas, 113 S. Ct. 2658 (1993): 1992 Term, p. 9-23, sec. 9.571.
	 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 Term, p. 9-8, sec. 9.422.
	 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 Term, p. 9-9, sec. 9.422.
	 Blystone v. Pennsylvania, 110 S. Ct. 1078 (1990): 1989 Term, p. 9-10, sec. 9.422.

	9.5142  Mandating death penalty for prison inmate who murders while serving life sentence without possibility of parole
	 Sumner v. Shuman, 107 S. Ct. 2716 (1987): 1986 Term, p. 132, sec. 6.4946.


	9.515  Constitutionality of imposition of death sentence by trial judge after jury required to impose a nonbinding death sentence upon finding defendant guilty of any of certain aggravated crimes
	 Baldwin v. Alabama, 105 S. Ct. 2727 (1985): 1984 Term, p. 128, sec. 6.4943.

	9.516  Constitutionality of imposition of capital punishment for particular conduct or in particular circumstances
	9.5161  Imposition of capital punishment on one who did not directly kill victim or intend death
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).
	 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 Term, p. 9-24, sec. 9.5612.
	 Tison v. Arizona, 107 S. Ct. 1676 (1987): 1986 Term, p. 128, sec. 6.4941.
	 Cabana v. Bullock, 106 S. Ct. 689 (1986): 1985 Term, p. 96, sec. 6.4931.
	 Enmund v. Florida, 102 S. Ct. 3368 (1982): 1981 Term, p. 117, sec. 8.97.

	9.5162  Imposition of capital punishment where crime did not result, or was not intended to result, in death of victim
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).

	9.5163  Imposition of capital punishment for rape of adult
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).

	9.5164  Imposition of capital punishment for rape of child where crime did not result, and was not intended to result, in victim's death
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).


	9.517  Constitutional restrictions on manner and method of execution
	9.5171  In general
	 Baze v. Rees, 128 S. Ct. 1520 (2008).

	9.5172  Firing squad
	 Baze v. Rees, 128 S. Ct. 1520 (2008).

	9.5173  Electrocution
	 Baze v. Rees, 128 S. Ct. 1520 (2008).

	9.5174  Lethal injection
	9.51741  In general
	 Baze v. Rees, 128 S. Ct. 1520 (2008).

	9.51742  Lethal injection of three-drug "cocktail"
	 Baze v. Rees, 128 S. Ct. 1520 (2008).



	9.518  Other matters
	9.5181  Sentencer may neither refuse to consider nor be precluded from considering any relevant mitigating evidence
	 For cases dealing with this subject, see sec. 9.528.

	9.5182  Eighth Amendment permits sentencing jury to consider that governor may commute sentence
	 For cases dealing with this subject, see sec. 9.564.

	9.5183  Must jury, as opposed to judge, impose sentence of death or make findings prerequisite to imposition of such a sentence?
	9.51831  Jury must make findings that are prerequisite to imposition of death sentence: in general
	 Oregon v. Ice, 129 S. Ct. 711 (2009).
	 Cunningham v. California, 127 S. Ct. 856 (2007).
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Blakely v. Washington, 124 S. Ct. 2531 (2004).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term USSC-24.

	9.51832  Jury must make findings that are prerequisite to imposition of death sentence:  retroactivity of requirement
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).


	9.5184  Due process limitations on imposition of death penalty when life imprisonment originally imposed, but initial conviction and sentence are overturned and case is retried
	 For cases dealing with this subject, see sec. 22.635.

	9.5185  Defendant's right to effective assistance in capital case
	9.51851  In general
	9.51852  Particular defects in counsel's performance
	 For cases dealing with this subject, see sec. 25.3951.


	9.5186  Due process limitations on prosecutor's use of inconsistent theories in attempting to obtain death sentences for co-actors in committing crime
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).

	9.5187  Due process limitations on use of shackling and other restraints during sentencing phase of capital case
	 For cases dealing with this subject, see sec. 22.5414.

	9.5188  Constitutionality of requiring imposition of death penalty when sentencing jury determines that aggravating evidence and mitigating evidence are in equipoise
	 Kansas v. Marsh, 126 S. Ct. 2516 (2006).

	9.5189  Other matters
	9.51891  Eighth amendment does not require state to define weight sentencing judge must give to advisory jury verdict
	 Harris v. Alabama, 115 S. Ct. 1031 (1995): 1994 Term, p. 9-17, sec. 9.51.

	9.51892  Does constitution prohibit requirement that jury unanimously reject death sentence before considering other sentencing alternatives?
	 Smith v. Spisak, 130 S. Ct. 676 (2010).



	9.519  Other matters (cont'd)
	9.5191  Double jeopardy limitations on imposition of death penalty
	 For cases dealing with this subject, see sec. 29.67.

	9.5192  Permissibility of executing particular classes of persons
	9.51921  Insane persons
	 Panetti v. Quarterman, 127 S. Ct. 2842 (2007).
	 Roper v. Simmons, 125 S. Ct. 1183 (2005).
	 Stewart v. Martinez-Villareal, 118 S. Ct. 1618 (1998): 1997 Term, p. 10-21, sec. 10.6621.
	 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 Term, p. 9-7, sec. 9.423.
	 Ford v. Wainwright, 106 S. Ct. 2595 (1986): 1985 Term, p. 97, sec. 6.4935.

	9.51922  Mentally retarded persons
	 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009).
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).
	 Schriro v. Smith, 126 S. Ct. 7 (2005).
	 Roper v. Simmons, 125 S. Ct. 1183 (2005).
	 Atkins v. Virginia, 122 S. Ct. 2242 (2002), 2001 Term USSC-18.
	 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 Term, p. 9-7, sec. 9.423.

	9.51923  Juveniles
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).
	 Roper v. Simmons, 125 S. Ct. 1183 (2005).
	 Stanford v. Kentucky, 109 S. Ct. 2969 (1989): 1988 Term, p. 9-9, sec. 9.4243.
	 Thompson v. Oklahoma, 108 S. Ct. 2687 (1988): 1987 Term, p. 9-9, sec. 9.429.
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶3.

	9.51924  Procedures for determining whether capital defendant is member of class
	 Panetti v. Quarterman, 127 S. Ct. 2842 (2007).
	 Schriro v. Smith, 126 S. Ct. 7 (2005).


	9.5193  No requirement that jury impose sentence of death or make findings prerequisite to imposition of such a sentence
	 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 Term, p. 9-8, sec. 9.422.
	 Hildwin v. Florida, 109 S. Ct. 2055 (1989): 1988 Term, p. 9-7, sec. 9.422.

	9.5194  Constitutionality of placing burden on defendant to establish mitigating circumstances by preponderance of the evidence
	 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 Term, p. 9-8, sec. 9.422.

	9.5195  Reversal of conviction used as aggravating circumstance invalidates death sentence
	 Johnson v. Mississippi, 108 S. Ct. 1981 (1988): 1987 Term, p. 9-7, sec. 9.426.

	9.5196  Fact that aggravating circumstance found by jury duplicated element of offense does not make death sentence constitutionally infirm
	 Lowenfield v. Phelps, 108 S. Ct. 546 (1988): 1987 Term, p. 9-4, sec. 9.422.

	9.5197  In capital case, defendant entitled to individualized treatment in the determination whether death sentence should be imposed
	 Parker v. Dugger, 111 S. Ct. 731 (1991): 1990 Term, p. 9-14, sec. 9.423.

	9.5198  Need for adequate notice that death sentence may be imposed at sentencing hearing
	 Lankford v. Idaho, 111 S. Ct. 1723 (1991): 1990 Term, p. 9-16, sec. 9.426.

	9.5199  Constitutionality of President's prescribing aggravating circumstances for purposes of imposing death penalty in court-martial
	 For cases dealing with this subject, see sec. 47.8732.



	9.52  Capital Decisionmaking Process
	9.521  Eligibility decision in general
	 Buchanan v. Angelone, 118 S. Ct. 757 (1998): 1997 Term, p. 9-25, sec. 9.562.
	 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 Term, p. 9-21, sec. 9.511.

	9.522  Selection decision in general
	 Buchanan v. Angelone, 118 S. Ct. 757 (1998): 1997 Term, p. 9-25, sec. 9.562.
	 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 Term, p. 9-21, sec. 9.511; p. 9-22, sec. 9.5133.

	9.523  Need for clear and objective standards to channel capital sentencer's discretion; when factors to be considered in making decision are unconstitutionally vague
	9.5231  General principles
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).
	9.52311  In general
	 Roper v. Simmons, 125 S. Ct. 1183 (2005).
	 Bell v. Cone, 125 S. Ct. 847 (2005).
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 9-30, sec. 9.562.
	 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 Term, p. 9-21, sec. 9.511; p. 9-22, sec. 9.5133.
	 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, p. 9-20, sec. 9.532.

	9.52312  Effect of limiting construction by state appellate court
	 Bell v. Cone, 125 S. Ct. 847 (2005).

	9.52313  If state appellate court adopts limiting construction, federal courts may find that limiting construction was applied in subsequent case even though decision adopting limiting construction was not cited in that case
	 Bell v. Cone, 125 S. Ct. 847 (2005).


	9.5232  Constitutionality of standard of "especially heinous, cruel or depraved" or its equivalent
	9.52321  In general
	 Bell v. Cone, 125 S. Ct. 847 (2005).
	 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 Term, p. 9-48, sec. 9.5121.
	 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 Term, p. 9-21, sec. 9.511.
	 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, p. 9-20, sec. 9.532.
	 Richmond v. Lewis, 113 S. Ct. 528 (1992): 1992 Term, p. 9-20, sec. 9.522.
	 Espinosa v. Florida, 112 S. Ct. 2926 (1992): 1991 Term, p. 9-9, sec. 9.4211.
	 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 Term, p. 9-11, sec. 9.4221.
	 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 Term, p. 47-1, sec. 47.221.
	 Shell v. Mississippi, 111 S. Ct. 313 (1990): 1990 Term, p. 9-13, sec. 9.421.
	 Lewis v. Jeffers, 110 S. Ct. 3092 (1990): 1989 Term, p. 9-14, sec. 9.4292.
	 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 Term, p. 9-8, sec. 9.422.
	 Maynard v. Cartwright, 108 S. Ct. 1853 (1988): 1987 Term, p. 9-5, sec. 9.423.

	9.52322  Effect of limiting construction by state appellate court
	 Bell v. Cone, 125 S. Ct. 847 (2005).
	 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 Term, p. 9-11, sec. 9.4221.

	9.52323  Retroactivity of holding that standard is unconstitutional
	 Bell v. Cone, 125 S. Ct. 847 (2005).
	 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 Term, p. 47-1, sec. 47.221.

	9.52324  If state appellate court adopts limiting construction, federal courts may find that limiting construction was applied in subsequent case even though decision adopting limiting construction was not cited in that case
	 Bell v. Cone, 125 S. Ct. 847 (2005).


	9.5233  Constitutionality of factor that requires sentencer to consider the "circumstances of the crime of which the defendant was convicted and the existence of any special circumstances found to be true"
	 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 Term, p. 9-22, sec. 9.5133.

	9.5234  Constitutionality of factor that requires sentencer to consider the presence or absence of criminal activity involving the use or attempted use of force or violence or the express or implied threat to use force or violence
	 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 Term, p. 9-22, sec. 9.5133.

	9.5235  Constitutionality of factor that requires sentencer to consider the defendant's age at the time of the crime
	 Tuilaepa v. California, 114 S. Ct. 2630 (1994): 1993 Term, p. 9-22, sec. 9.5133.

	9.5236  Constitutionality of standard of "exhibited utter disregard for human life"
	 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, p. 9-20, sec. 9.532.


	9.524  Factors that may or may not legitimately be considered in imposing death penalty
	9.5241  In general
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 9-22, sec. 9.5141.

	9.5242  Defendant's future dangerousness
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 9-22, sec. 9.5142.

	9.5243  Victim's personal characteristics about which the defendant was unaware
	 Payne v. Tennessee, 111 S. Ct. 2597 (1991): 1990 Term, p. 9-15, sec. 9.425.
	 South Carolina v. Gathers, 109 S. Ct. 2207 (1989): 1988 Term, p. 9-10, sec. 9.425.


	9.525  Effect of court's or jury's consideration of improper, invalid, or insufficiently proved aggravating circumstance
	9.5251  In general
	 Brown v. Sanders, 126 S. Ct. 884 (2006).
	 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 Term, p. 10-24, sec. 10.692.
	 Richmond v. Lewis, 113 S. Ct. 528 (1992): 1992 Term, p. 9-20, sec. 9.522.
	 Espinosa v. Florida, 112 S. Ct. 2926 (1992): 1991 Term, p. 9-9, sec. 9.4211.
	 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 Term, p. 9-11, sec. 9.4221.
	 Johnson v. Mississippi, 108 S. Ct. 1981 (1988): 1987 Term, p. 9-7, sec. 19.426.
	 Wainwright v. Goode, 104 S. Ct. 378 (1983): 1983 Term, p. 147, sec. 6.4915.

	9.5252  When proper aggravating circumstance also found
	 Brown v. Sanders, 126 S. Ct. 884 (2006).
	 Tuggle v. Netherland, 116 S. Ct. 283 (1995): 1995 Term, p. 9-18, sec. 9.514.
	 Maynard v. Cartwright, 108 S. Ct. 1853 (1988): 1987 Term, p. 9-5, sec. 9.423.

	9.5253  Appellate court, after invalidating one of two or more aggravating circumstances found by sentencer, may reweigh the aggravating and mitigating evidence to uphold the death sentence
	 For cases dealing with this subject, see sec. 9.573.

	9.5254  Applicability of harmless-error analysis
	 For cases dealing with this subject, see sec. 9.574.

	9.5255  Reversal of conviction used as aggravating circumstance invalidates death sentence
	 For cases dealing with this subject, see sec. 9.5195.

	9.5256  Retroactivity of holding that "if the sentencing judge in a 'weighing' state is required to give deference to jury's advisory sentencing recommendation, neither judge nor jury is constitutionally permitted to weigh invalid aggravating circumstance"
	 For cases dealing with this subject, see sec. 47.247.


	9.526  Constitutionality of imposition of death sentence by trial judge after jury required to impose a nonbinding death sentence upon finding defendant guilty of any of certain aggravated crimes
	 For cases dealing with this subject, see sec. 9.516.

	9.527  Constitutionality of requiring imposition of sentence of death under specified circumstances
	9.5271  In general
	 For cases dealing with this subject, see sec. 9.5151.

	9.5272  Mandating death penalty for prison inmate who murders while serving life sentence without possibility of parole
	 For cases dealing with this subject, see sec. 9.5152.


	9.528  Sentencer may neither refuse to consider, nor be precluded from considering, any relevant mitigating evidence; defendant has right to introduce relevant mitigating evidence
	9.5281  In general
	 Smith v. Spisak, 130 S. Ct. 676 (2010).
	 Porter v. McCollum, 130 S. Ct. 447 (2010).
	 Brewer v. Quarterman, 127 S. Ct. 1706 (2007).
	 Abdul-Kabir v. Quarterman, 127 S. Ct. 1654 (2007).
	 Ayers v. Belmontes, 127 S. Ct. 469 (2006).
	 Kansas v. Marsh, 126 S. Ct. 2516 (2006).
	 Oregon v. Guzek, 126 S. Ct. 1226 (2006).
	 Brown v. Payton, 125 S. Ct. 1432 (2005).
	 Roper v. Simmons, 125 S. Ct. 1183 (2005).
	 Smith v. Texas, 125 S. Ct. 400 (2004).
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 Tennard v. Dretke, 104 S. Ct. 2562 (2004).
	 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 Term, p. 9-27, sec. 9.562.
	 Buchanan v. Angelone, 118 S. Ct. 757 (1998): 1997 Term, p. 9-25, sec. 9.562.
	 Parker v. Dugger, 111 S. Ct. 731 (1991): 1990 Term, p. 9-14, sec. 9.423.
	 McKoy v. North Carolina, 110 S. Ct. 1227 (1990): 1989 Term, p. 9-11, sec. 9.423.
	 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 Term, p. 9-9, sec. 9.422.
	 Franklin v. Lynaugh, 108 S. Ct. 2320 (1988): 1987 Term, p. 9-6, sec. 9.425.
	 Mills v. Maryland, 108 S. Ct. 1860 (1988): 1987 Term, p. 9-8, sec. 9.428.
	 Sumner v. Shuman, 107 S. Ct. 2716 (1987): 1986 Term, p. 132, sec. 6.4946.
	 Hitchcock v. Dugger, 107 S. Ct. 1821 (1987): 1986 Term, p. 131, sec. 6.4943.
	 Skipper v. South Carolina, 106 S. Ct. 1699 (1986): 1985 Term, p. 96, sec. 6.4932.
	 Eddings v. Oklahoma, 102 S. Ct. 869 (1982): 1981 Term, p. 119, sec. 8.97.

	9.5282  Constitution prohibits state from requiring jurors unanimously to agree that particular mitigating circumstance exists before they consider that circumstance
	9.52821  In general
	 Smith v. Spisak, 130 S. Ct. 676 (2010).
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term USSC-28.

	9.52822  Retroactivity of this prohibition
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term USSC-28.


	9.5283  Particular mitigating evidence
	9.52831  Defendant's low IQ or mental retardation
	 Tennard v. Dretke, 104 S. Ct. 2562 (2004).

	9.52832  Defendant's good character
	 Tennard v. Dretke, 104 S. Ct. 2562 (2004).

	9.52833  Circumstances of offense
	 Oregon v. Guzek, 126 S. Ct. 1226 (2006).


	9.5284  State may limit innocence-related evidence defendant can introduce at penalty phase of trial to evidence he introduced at guilt phase
	 Oregon v. Guzek, 126 S. Ct. 1226 (2006).

	9.5285  Does defendant have right at penalty phase to introduce evidence designed to cast doubt on his guilt of crime of conviction?
	 Oregon v. Guzek, 126 S. Ct. 1226 (2006).

	9.5286  State may set reasonable limits on evidence defendant can submit and may control manner in which it is submitted
	 Oregon v. Guzek, 126 S. Ct. 1226 (2006).


	9.529  Other matters
	9.5291  Trial court may override jury's recommendation of life imprisonment
	 Spaziano v. Florida, 104 S. Ct. 3154 (1984): 1983 Term, p. 145, sec. 6.4911.

	9.5292  Use of victim impact statement
	 Payne v. Tennessee, 111 S. Ct. 2597 (1991): 1990 Term, p. 9-15, sec. 9.425.
	 South Carolina v. Gathers, 109 S. Ct. 2207 (1989): 1988 Term, p. 9-10, sec. 9.425.
	 Booth v. Maryland, 107 S. Ct. 2529 (1987): 1986 Term, p. 132, sec. 6.4945.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211.

	9.5293  Sentencer's consideration of, or reliance on, aggravating circumstances not sanctioned by state law does not invalidate death penalty
	 Barclay v. Florida, 103 S. Ct. 3418 (1983): 1982 Term, p. 109, sec. 6.4931.
	 Zant v. Stephens, 103 S. Ct. 2733 (1983): 1982 Term, p. 111, sec. 6.4931.

	9.5294  No requirement that jury impose sentence of death or make findings prerequisite to imposition of such sentence
	 For cases dealing with this subject, see sec. 9.5193.

	9.5295  Constitutionality of placing burden on defendant to establish mitigating circumstances by preponderance of the evidence
	 For cases dealing with this subject, see sec. 9.5194.

	9.5296  Sentencer must be allowed to give effect to mitigating circumstances (e.g., defendant's mental retardation)
	 Brewer v. Quarterman, 127 S. Ct. 1706 (2007).
	 Smith v. Texas, 127 S. Ct. 1686 (2007).
	 Abdul-Kabir v. Quarterman, 127 S. Ct. 1654 (2007).
	 Smith v. Texas, 125 S. Ct. 400 (2004).
	 Tennard v. Dretke, 104 S. Ct. 2562 (2004).
	 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 Term USSC-26.
	 Johnson v. Texas, 113 S. Ct. 2658 (1993): 1992 Term, p. 9-21, sec. 9.54.
	 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 Term, p. 9-7, sec. 9.423.

	9.5297  Defendant entitled to individualized treatment in the determination whether death sentence should be imposed
	 For cases dealing with this subject, see sec. 9.5197.

	9.5298  Must jury, as opposed to judge, impose sentence of death or make findings prerequisite to imposition of such sentence?
	 For cases dealing with this subject, see sec. 9.5183.



	9.53  Jury Selection
	9.531  Exclusion of jurors opposed to capital punishment
	 For cases dealing with this subject, see sec. 26.452.

	9.532  Requirement that capital defendant accused of interracial crime be permitted to question jury on issue of racial bias
	 Turner v. Murray, 106 S. Ct. 1683 (1986): 1985 Term, p. 97, sec. 6.4933.

	9.533  Defendant has right to inquire of potential jurors on voir dire whether they would automatically impose the death penalty regardless of the facts, upon convicting the defendant of the crime charged
	 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 Term, p. 9-11, sec. 9.423.

	9.534  Defendant's right to exclude for cause potential juror who would automatically impose death penalty upon conviction, regardless of facts
	 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 Term, p. 9-11, sec. 9.423.


	9.54  Admission Of Evidence
	9.541  Defendant's right to adduce relevant evidence to rebut state's case
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 9-22, sec. 9.521.

	9.542  Defendant's right to adduce evidence that life imprisonment is without possibility of parole to meet state's claim of future dangerousness
	9.5421  In general
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 O'Dell v. Netherland, 117 S. Ct. 1969 (1997): 1996 Term, p. 10-23, sec. 10.692.
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 9-23, sec. 9.531.

	9.5422  Retroactivity of decision recognizing right
	 For cases dealing with this subject, see sec. 47.271.


	9.543  Defendant's right to introduce evidence of good behavior in prison
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 9-23, sec. 9.523.

	9.544  Admission of evidence regarding defendant's prior death sentence
	 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 Term, p. 9-23, sec. 9.541.

	9.545  Fact that evidence admitted at a capital sentencing proceeding is irrelevant as a matter of state law does not render its admission federal constitutional error
	 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 Term, p. 9-23, sec. 9.525.

	9.546  Admission of psychiatric testimony on issue of whether death penalty should be imposed
	 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 Term, p. 113, sec. 6.4933.

	9.547  When evidentiary error relating only to one of multiple aggravating circumstances found, and other aggravating circumstances are sufficient to sustain defendant's candidacy for death penalty, conviction may still need to be reversed because evidence may have affected jury's ultimate decision to impose death penalty
	 Tuggle v. Netherland, 116 S. Ct. 283 (1995): 1995 Term, p. 9-18, sec. 9.514.


	9.55  Closing Argument
	9.551  Propriety of prosecutor's argument suggesting jury not ultimately responsible for death sentence
	9.5511  In general
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 Caldwell v. Mississippi, 105 S. Ct. 2633 (1985): 1984 Term, p. 128, sec. 6.4942.

	9.5512  Retroactivity of rule prohibiting imposition of death sentence by sentencer that has been led by prosecutor's closing argument to false belief that responsibility for determining appropriateness of capital sentence rests elsewhere
	 For cases dealing with this subject, see sec. 47.237.


	9.552  Misleading jury regarding its role in sentencing process so as to diminish its sense of responsibility
	 For cases dealing with this subject, see sec. 9.591.


	9.56  Instructions, Deliberations, And Return Of Verdict
	9.561  Defendant's right to instruction that life imprisonment is without possibility of parole when state has argued defendant's future dangerousness as basis for imposing capital punishment
	9.5611  In general
	 Kelly v. South Carolina, 122 S. Ct. 726 (2002), 2001 Term USSC-3.
	 Shafer v. South Carolina, 121 S. Ct. 1263 (2001), 2000 Term USSC-9.
	 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 Term, p. 9-28, sec. 9.5632.
	 Simmons v. South Carolina, 114 S. Ct. 2187 (1994): 1993 Term, p. 9-23, sec. 9.531.

	9.5612  Instruction not required when defendant's ineligibility for parole not established at time of jury's deliberations
	 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 Term, p. 9-28, sec. 9.5632.


	9.562  Capital defendant's right to instruction on other offenses
	9.5621  Requirement that jury be instructed on lesser-included offenses
	 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 Term, p. 9-24, sec. 9.5612.
	 Spaziano v. Florida, 104 S. Ct. 3154 (1984): 1983 Term, p. 145, sec. 6.4911.
	 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 Term, p. 62, sec. 4.525.
	 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 Term, p. 49, sec. 4.525.
	 For cases dealing generally with the circumstances under which instruction on a lesser-included offense is constitutionally required, see sec. 31.35.

	9.5622  No requirement that jury be instructed on offenses that are not lesser –included offenses of charged crime under state law
	 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 Term, p. 9-24, sec. 9.5612.


	9.563  Propriety of instruction that jury should not be swayed by mere sympathy
	 Saffle v. Parks, 110 S. Ct. 1257 (1990): 1989 Term, p. 10-8, sec. 10.691.
	 California v. Brown, 107 S. Ct. 837 (1987): 1986 Term, p. 131, sec. 6.4944.

	9.564  Jury may be instructed that governor may commute sentence
	9.5641  In general
	 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 Term, p. 10-26, sec. 10.6921.
	 California v. Ramos, 103 S. Ct. 3446 (1983): 1982 Term, p. 110, sec. 6.4931.

	9.5642  Effect of failure to instruct on limitations on governor's power to commute sentence
	 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 Term, p. 10-26, sec. 10.6921.


	9.565  Misleading jury regarding its role in sentencing process so as to diminish its sense of responsibility
	 For cases dealing with this subject, see sec. 9.591.

	9.566  Coercing death sentence from jury by use of modified Allen charge
	 Lowenfield v. Phelps, 108 S. Ct. 546 (1988): 1987 Term, p. 9-4, sec. 9.421.

	9.567  Court not required to give mitigating circumstance instruction when no evidence is offered to support instruction
	 Delo v. Lashley, 113 S. Ct. 1222 (1993): 1992 Term, p. 9-22, sec. 9.56.

	9.568  Court not required to instruct jury as to consequences of failure to agree
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 9-30, sec. 9.562.

	9.569  Other matters
	9.5691  Eighth Amendment does not require that capital jury be instructed on the concept of mitigating evidence generally, or on particular statutory mitigating factors
	 Buchanan v. Angelone, 118 S. Ct. 757 (1998): 1997 Term, p. 9-25, sec. 9.562.

	9.5692  Instructions must not preclude jury from considering any relevant mitigating evidence
	 For cases dealing with this subject, see sec. 9.528.

	9.5693  Constitution is not violated when judge directs jury's attention to specific paragraph of constitutionally sufficient instruction in response to question regarding proper consideration of mitigating circumstances
	 Weeks v. Angelone, 120 S. Ct. 727 (2000): 1999 Term, p. 9-27, sec. 9.562.

	9.5694  Use of poll results to determine whether particular instruction is necessary
	 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 Term, p. 9-29, sec. 9.564.

	9.5695  Instructions must allow jury to give effect to mitigating circumstances (e.g., defendant's mental retardation)
	 Smith v. Texas, 125 S. Ct. 400 (2004).
	 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 Term USSC-26.

	9.5696  Harmless-error analysis to be applied to erroneous jury instruction
	9.56961  On federal habeas corpus review
	 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 Term, p. 10-26, sec. 10.6921.




	9.57  Appellate Review Of, And Other State Post-Conviction Challenge To, Decision To Impose Capital Sentence
	9.571  Requirement of proportionality review by appellate court
	 Pulley v. Harris, 104 S. Ct. 871 (1984): 1983 Term, p. 148, sec. 6.4916.
	 Sullivan v. Wainwright, 104 S. Ct. 450 (1983): 1983 Term, p. 146, sec. 6.4912.
	 Maggio v. Williams, 104 S. Ct. 311 (1983): 1983 Term, p. 146, sec. 6.4912.

	9.572  Third party has no standing to challenge validity of death sentence imposed on capital defendant who has elected to forego right of appeal in state court
	 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at pages 2223-2226 of opinion.
	 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 Term, p. 9-12, sec. 9.426.

	9.573  Appellate court, after invalidating one of two or more aggravating circumstances found by sentencer, may reweigh the aggravating and mitigating evidence to uphold the death sentence
	 Brown v. Sanders, 126 S. Ct. 884 (2006).
	 Richmond v. Lewis, 113 S. Ct. 528 (1992): 1992 Term, p. 9-20, sec. 9.522.
	 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 Term, p. 9-11, sec. 9.4221.
	 Clemons v. Mississippi, 110 S. Ct. 1441 (1990): 1989 Term, p. 9-13, sec. 9.427.

	9.574  Harmless-error analysis may be applied to jury's improper consideration of invalid aggravating circumstance
	 Brown v. Sanders, 126 S. Ct. 884 (2006).
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 9-30, sec. 9.562.
	 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 Term, p. 9-11, sec. 9.4221.
	 Clemons v. Mississippi, 110 S. Ct. 1441 (1990): 1989 Term, p. 9-13, sec. 9.427.

	9.575  Indigent's right to counsel to pursue collateral postconviction challenge to conviction and death sentence
	 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 Term, p. 25-1, sec. 25.1222.

	9.576  When evidentiary error relating only to one of multiple aggravating circumstances found, and other aggravating circumstances are sufficient to sustain defendant's candidacy for death penalty, conviction may still need to be reversed because evidence may have affected jury's ultimate decision to impose death penalty
	 For cases dealing with this subject, see sec. 9.547.


	9.58  Federal Court's Review Of Decision To Impose Capital Sentence
	9.581  Defendant's right to counsel in federal habeas corpus proceeding challenging conviction
	 For cases dealing with this subject, see sec. 10.6984.

	9.582  Defendant's right to stay of sentence in federal habeas corpus proceeding attacking conviction
	 For cases dealing with this subject, see sec. 10.654.

	9.583  Stay of execution during federal review
	9.5831  In general
	 Hill v. McDonough, 126 S. Ct. 2096 (2006).
	 Nelson v. Campbell, 124 S. Ct. 2117 (2004).
	 Bowersox v. Williams, 116 S. Ct. 1312 (1996): 1995 Term, p. 9-19, sec. 9.5151.
	 Lonchar v. Thomas, 116 S. Ct. 1293 (1996): 1995 Term, p. 10-14, sec. 10.692.
	 Gomez v. U.S. District Court, 112 S. Ct. 1652 (1992): 1991 Term, p. 9-12, sec. 9.4251.
	 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at pages 2223-2226 of opinion.
	 Antone v. Dugger, 104 S. Ct. 962 (1984): 1983 Term, p. 146, sec. 6.4912.
	 Sullivan v. Wainwright, 104 S. Ct. 450 (1983): 1983 Term, p. 146, sec. 6.4912.
	 Maggio v. Williams, 104 S. Ct. 311 (1983): 1983 Term, p. 146, sec. 6.4912.
	 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 Term, p. 112, sec. 6.4932.

	9.5832  When federal court stays execution of state capital sentence, it should proceed to prompt resolution of the matter
	 In re Blodgett, 112 S. Ct. 674 (1992): 1991 Term, p. 9-13, sec. 9.4252.

	9.5833  When defendant challenges method of execution
	 Hill v. McDonough, 126 S. Ct. 2096 (2006).


	9.584  Federal review of state court's application of aggravating circumstance
	 Lewis v. Jeffers, 110 S. Ct. 3092 (1990): 1989 Term, p. 9-14, sec. 9.4292.

	9.585  Compensation of counsel appointed to represent capital defendant in proceedings before United States Supreme Court
	 In re Berger, 111 S. Ct. 628 (1991): 1990 Term, p. 11-18, sec. 11.8831.

	9.586  Permitting defendant to supplement record to support claim of ineffective assistance of counsel in capital case
	 Dobbs v. Zant, 113 S. Ct. 835 (1993): 1992 Term, p. 11-3, sec. 11.333.

	9.587  Federal court may not deny stay or dismiss petition because defendant waited until last minute to seek federal habeas corpus review
	 Lonchar v. Thomas, 116 S. Ct. 1293 (1996): 1995 Term, p. 10-14, sec. 10.692.

	9.588  Third party has no standing to challenge validity of death sentence imposed on capital defendant who has elected to forego right of appeal in state court
	9.5881  In general
	 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at pages 2223-2226 of opinion.
	 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 Term, p. 9-12, sec. 9.426.

	9.5882  Exception: when capital defendant is unable to litigate his own cause doe to mental incapacity
	 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at pages 2223-2226 of opinion.



	9.59  Other Matters Relating To Imposition Of Capital Sentence
	9.591  Misleading jury regarding its role in sentencing process so as to diminish its sense of responsibility
	 Romano v. Oklahoma, 114 S. Ct. 2004 (1994): 1993 Term, p. 9-23, sec. 9.541.
	 Dugger v. Adams, 109 S. Ct. 1211 (1989): 1988 Term, p. 10-10, sec. 10.634.

	9.592  Defendant waives challenge to method of execution (e.g., by lethal gas) if he has been afforded choice of other method of execution and has decided to select method being challenged as unconstitutional
	 Stewart v. LaGrand, 119 S. Ct. 1018 (1999): 1998 Term, p. 9-31, sec. 9.591.

	9.593  Propriety of defendant's reliance on polling data to support argument regarding defect in capital sentencing proceeding
	 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 Term, p. 9-28, sec. 9.5632.

	9.594  Use of § 1983 civil rights action to challenge method of execution
	 For cases dealing with this subject, see sec. 47.87922.

	9.595  Constitutional restrictions on manner and method of execution
	 For cases dealing with this subject, see sec. 9.517.



	9.6  Probation And Its Conditions
	9.61  Imposition Of Probation
	9.611  Source of court's power to impose probation
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.

	9.612  When probation permitted
	 Rodriguez v. United States, 107 S. Ct. 1391 (1987): 1986 Term, p. 128, sec. 6.493.
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶13.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.

	9.613  When probation appropriate; exercise of discretion whether to grant probation
	 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 (Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121.
	 State v. Halbert, 147 Wis. 2d 123, 432 N.W.2d 633 (Ct. App. 1988): 1988 Term, p. 9-3, sec. 9.213.
	 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 (Ct. App. 1984): 1983 Term, p. 150, sec. 6.512.
	 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 (Ct. App. 1981): 1980 Term, p. 81, sec. 6.511.

	9.614  Commencement of probation when made consecutive to sentence
	 State v. Givens, 102 Wis. 2d 476, 307 N.W.2d 178 (1981): 1980 Term, p. 81, sec. 6.513.
	 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 170 (1981): 1980 Term, p. 81, sec. 6.513.

	9.615  Determining maximum possible length of probation
	9.6151  Under TIS-II, maximum possible length of probation determined by maximum term of confinement, not maximum term of imprisonment, for offense
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶3-9.

	9.6152  For misdemeanor
	9.61521  Generally, maximum term of probation for misdemeanor conviction is two years
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶15.

	9.61522  Cannot invoke Wis. Stat. § 973.09(2)(b)2. to increase term of probation for misdemeanor by one year for each associated felony conviction
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶15.
	 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 (Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111.


	9.6153  For felony
	9.61531  In general
	 State v. Langham, 2006 WI App 149, 295 Wis. 2d 384, 720 N.W.2d 544, at ¶3.

	9.61532  When defendant convicted of two or more crimes at same time, maximum term of probation may be increased by one year for each felony conviction
	 For cases dealing with this subject, see sec. 9.6154.


	9.6154  When defendant convicted of two or more crimes at same time, maximum term of probation may be increased by one year for each felony conviction (Wis. Stat. § 973.09(2)(b)2.)
	9.61541  In general
	 State v. Langham, 2006 WI App 149, 295 Wis. 2d 384, 720 N.W.2d 544, at ¶3.

	9.61542  Felony for which probation is being imposed may be counted as felony for which additional year of probation may be imposed
	 State v. Langham, 2006 WI App 149, 295 Wis. 2d 384, 720 N.W.2d 544, at ¶4.

	9.61543  Felony for which sentence has been imposed may be counted as felony for which additional year of probation may be imposed
	 State v. Langham, 2006 WI App 149, 295 Wis. 2d 384, 720 N.W.2d 544, at ¶4.

	9.61544  Provision permitting increase in maximum term of probation by one year for each felony conviction does not apply to probation for misdemeanor
	 For cases dealing with this subject, see sec. 9.61522.


	9.6155  In determining permissible maximum probationary term for offense, one must use maximum prison sentence for the offense after that sentence has been enhanced by the provisions of the "repeater" statute
	 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 (Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121.

	9.6156  Statute curing error in imposition of term of probation that is in excess of that authorized by law (Wis. Stat. § 973.09(2m))
	 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 769 N.W.2d 125, at ¶6.
	9.61561  Operation in general
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶16.



	9.616  Setting actual length of probation
	9.6161  In setting length, court may consider time necessary for defendant to pay restitution
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶41.
	 State v. Kuba, 150 Wis. 2d 618, 443 N.W.2d 17 (Ct. App. 1989): 1988 Term, p. 9-14, sec. 9.513.

	9.6162  Setting actual length of probation is left to trial court's discretion
	 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 (Ct. App. 1992): 1991 Term, p. 9-30, sec. 9.5122.

	9.6163  For purposes of statute setting permissible length of probation when probationer is convicted of multiple crimes "at the same time," conviction occurs upon adjudication of guilt based on entry of guilty plea or finding of guilt by jury, not at time of sentencing and entry of judgment
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶1-20.


	9.617  Authority to impose probation consecutive or concurrent with sentence or other period of probation
	9.6171  Authority to impose probation concurrent with sentence
	 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 (Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511.

	9.6172  Authority to impose probation consecutive to sentence
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶29, 30.
	 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 (Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511.

	9.6173  Authority to impose probation consecutive to another period of probation
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶25-31.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 (Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922.
	 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 (Ct. App. 1983): 1983 Term, p. 150, sec. 6.511.


	9.618  Defendant's right to refuse probation
	 For cases dealing with this subject, see sec. 9.693.

	9.619  Other matters
	9.6191  Person convicted of offense carrying mandatory or presumptive minimum period of one year or less of imprisonment may be placed on probation, but court must impose confinement for that period as condition of probation (Wis. Stat. § 973.09(1)(d))
	 For cases dealing with this subject, see sec. 9.6332.

	9.6192  Statute curing error in imposition of term of probation that is in excess of that authorized by law (Wis. Stat. § 973.09(2m))
	 For cases dealing with this subject, see sec. 9.6154.



	9.62  Imposing And Modifying Conditions Of Probation
	9.621  General principles
	9.6211  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶69.
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶28-37.
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶12.
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶23, 25-26.
	 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638.
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311.
	 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 (1990): 1989 Term, p. 9-25, sec. 9.523.
	 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 (1978): 1977 Term, p. 54, sec. 6.511.
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶12.
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶11.
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶13.
	 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 656 N.W.2d 499, 2002 Term WCA-223, at ¶7.
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶7-8.
	 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 9.6342.
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.
	 State v. Oakley, 226 Wis. 2d 437, 594 N.W.2d 827 (Ct. App. 1999): 1998 Term, p. 9-34, sec. 9.634.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.
	 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 (Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111.
	 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 (Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622.
	 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635.
	 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 (Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633.
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261.
	 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 (Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832.
	 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226.
	 State v. Monosso, 103 Wis. 2d 368, 308 N.W.2d 891 (Ct. App. 1981): 1981 Term, p. 93, sec. 6.521.
	 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 (Ct. App. 1981): 1980 Term, p. 82, sec. 6.522.

	9.6212  In imposing conditions, trial court must exercise discretion and cannot base decision on preconceived policy
	 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 (1996): 1995 Term, p. 9-24, sec. 9.6336.

	9.6213  Authority to impose conditions of probation is derived from statute
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶7.
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261.

	9.6214  Need for condition to relate to offense for which defendant convicted; crucial question is not whether condition related to offense, but whether it is related to rehabilitation
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶12.
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶12-13.
	 State v. Oakley, 226 Wis. 2d 437, 594 N.W.2d 827 (Ct. App. 1999): 1998 Term, p. 9-34, sec. 9.634.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.
	 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 (Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622.

	9.6215  In imposing conditions of probation, may court impose financial or other obligation that is not permitted under more particular statute specifically dealing with that financial or other obligation (e.g., costs statute, restitution statute, sex-offender reporting requirement, etc.)
	 For cases dealing with this subject, see sec. 9.6312.


	9.622  Imposing conditions that impinge on constitutional rights
	9.6221  General principles
	9.62211  In general
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶16, 19.
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶12.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶11.
	 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 9.6342.
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.
	 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 (Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.623.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.
	 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 (Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622.

	9.62212  Probation conditions that impinge on constitutional rights are not subject to strict scrutiny analysis
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶16.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶17.

	9.62213  Determining when condition is overbroad
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶11.


	9.6222  On particular constitutional rights
	9.62221  On freedom of association
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶19.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶10-14.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.
	 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 (Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622.
	 For cases dealing generally with conditions of probation imposing restrictions on association, see sec. 9.6393.

	9.62222  On freedom of speech or expression
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶19.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.
	 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 (Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622.

	9.62223  On freedom of religion
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.

	9.62224  On privilege against self-incrimination
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-22.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶11-18.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.

	9.62225  On freedom of travel and movement
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶19.
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶10-21.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632.

	9.62226  On right to privacy
	 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 (Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42.

	9.62227  On right to procreate
	 State v. Oakley, 2001 WI 123, 248 Wis. 2d 654, 635 N.W.2d 760, 2001 Term WSC-5, at ¶1-3.
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶8-21.

	9.62228  On right to bear arms
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶19.

	9.62229  On right to be free from unreasonable searches and seizures
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶19.


	9.6223  On particular constitutional rights (cont'd)
	9.62231  On right to engage in political activity or run for political office
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶19.


	9.6224  When defendant contends condition of probation violates his self-incrimination rights because he is appealing his conviction, must he move trial court to amend conditions of probation and, if motion is denied, appeal from its denial to preserve contention?; can he await revocation of probation for violation of condition and then seek review of its constitutionality in certiorari proceeding?; does waiting until certiorari review of revocation based on violation of condition results in waiver of challenge to constitutionality of condition?
	 For cases dealing with this subject, see sec. 9.6267.


	9.623  Need for clarity and definiteness in conditions
	9.6231  In general
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶13-14.
	 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 656 N.W.2d 499, 2002 Term WCA-223, at ¶9.
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.
	 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 (Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622.

	9.6232  When condition involves monetary payment, lack of specification of amount payable does not undermine court's authority to order payment
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.


	9.624  Appellate review of conditions of probation
	9.6241  In general
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶11.
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶8.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶10.
	 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 (Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622.

	9.6242  Need for motion in trial court challenging condition of probation as prerequisite to appellate challenge to condition of probation
	 For cases dealing with this subject, see sec. 9.924.

	9.6243  Review of question whether condition violated defendant's constitutional rights
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶12.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶10.

	9.6244  When defendant contends condition of probation violates his self-incrimination rights because he is appealing his conviction, must he move trial court to amend conditions of probation and, if motion is denied, appeal from its denial to preserve contention?; can he await revocation of probation for violation of condition and then seek review of its constitutionality in certiorari proceeding?; does waiting until certiorari review of revocation based on violation of condition results in waiver of challenge to constitutionality of condition?
	 For cases dealing with this subject, see sec. 9.6267.

	9.6245  Probation conditions that impinge on constitutional rights are not subject to strict scrutiny analysis
	 For cases dealing with this subject, see sec. 9.62212.


	9.625  Modification of conditions of probation
	9.6251  Circuit court's authority to modify conditions in general
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶12.
	 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 691, 702 N.W.2d 392, at ¶13.
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶14.
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶13.
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶22.
	 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 9-27, sec. 9.532.

	9.6252  Circuit court's authority to modify terms and conditions of probation established by department
	 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 9-27, sec. 9.532.

	9.6253  Due process requirements at modification proceeding
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261.

	9.6254  Rules of evidence not applicable at modification proceeding
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261.

	9.6255  Circuit courts may modify conditions of probation at any time before period of probation expires, even before period of probation begins
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.

	9.6256  Modification of confinement-to-jail condition of probation
	 For cases dealing with this subject, see sec. 9.6337.


	9.626  Other matters
	9.6261  Validity of provision that if defendant successfully completes probation, judgment will be amended to conviction of lesser offense
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421.

	9.6262  Effect on condition of failure to have defendant sign probation agreement
	 State ex rel. Rodriquez v. Department of Health & Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. App. 1986): 1986 Term, p. 212, sec. 11.15.

	9.6263  Effect of revocation of probation on conditions and challenge to them
	 Thieme v. State, 96 Wis. 2d 98, 291 N.W.2d 474 (1980): 1979 Term, p. 82, sec. 6.512.
	 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226.

	9.6264  In imposing condition of probation, trial court not required to accurately identify the specific legal authority for its order
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.

	9.6265  Propriety of imposing condition (e.g., payment of uncollected fines in unrelated cases) when other remedies available to enforce that condition
	 State v. Oakley, 226 Wis. 2d 437, 594 N.W.2d 827 (Ct. App. 1999): 1998 Term, p. 9-34, sec. 9.634.

	9.6266  Rule of probation imposed by agent may not validly contravene directive of statute
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶27.

	9.6267  When defendant contends condition of probation violates his self-incrimination rights because he is appealing his conviction, must he move trial court to amend conditions of probation and, if motion is denied, appeal from its denial to preserve contention?; can he await revocation of probation for violation of condition and then seek review of its constitutionality in certiorari proceeding?; does waiting until certiorari review of revocation based on violation of condition results in waiver of challenge to constitutionality of condition?
	9.62671  Court of appeals' answer, overruled by supreme court
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶14.

	9.62672  Supreme court's answer
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶4, 23-26.


	9.6268  Person convicted of offense carrying mandatory or presumptive minimum period of one year or less of imprisonment may be placed on probation, but court must impose confinement for that period as condition of probation (Wis. Stat. § 973.09(1)(d))
	 For cases dealing with this subject, see sec. 9.6332.



	9.63  Particular Conditions Of Probation
	9.631  General principles
	9.6311  In general
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶28-37.
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶7-8.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632.
	 For cases dealing with imposing conditions of probation in general, see sec. 9.621.

	9.6312  In imposing conditions of probation, may court impose financial or other obligation that is not permitted under more particular statute specifically dealing with that financial or other obligation (e.g., costs statute, restitution statute, sex-offender registration statute, etc.)?
	9.63121  In general
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶6.
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶16.

	9.63122  Financial obligation that is not permitted under costs statute
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶70.
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶13.
	 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 (Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221.

	9.63123  Financial obligation that is not permitted under restitution statute
	 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 (1990): 1989 Term, p. 9-25, sec. 9.523.
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶11.
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶11-18.

	9.63124  Registration as sex offender not required under sex-offender registration statute
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶1-37.



	9.632  Payment of costs
	9.6321  Repayment of costs of investigation and prosecution
	9.63211  Cost cannot be imposed as a condition of probation unless it is recognized as an allowable taxable cost under the costs statute
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶17.
	 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 (Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322.

	9.63212  Costs of crime lab's analysis of controlled substance in controlled substances prosecution
	 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 (Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322.

	9.63213  Cost of special prosecutor
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶13.
	 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 (Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221.

	9.63214  Funds used by police to make purchase that resulted in controlled substances conviction ("buy money")
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.
	 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226.
	 For cases dealing with ordering the repayment of "buy money" as a cost, see sec. 12.7274.
	 For cases dealing with requiring the repayment of "buy money" as restitution, see sec. 9.48335.

	9.63215  General and unspecified law enforcement expenses relating to defendant's arrest
	 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 (Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832.

	9.63216  Cost if having private entity conduct DNA testing of defendant and/or victim
	 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 9.6342.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.


	9.6322  Payment of costs assessable under costs statute
	9.63221  Propriety of imposing costs assessable under costs statute as condition of probation
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.

	9.63222  What costs are assessable under costs statute
	 For cases dealing with this subject, see sec. 12.72.

	9.63223  Cost of standby counsel
	 For cases dealing with this subject, see sec. 9.6323.


	9.6323  Cost of standby counsel
	9.63231  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶63-80.

	9.63232  Need to determine defendant's ablity to pay
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶79-80.


	9.6324  Attorney fees of public defender
	9.63241  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶79.

	9.63242  Need to determine defendant's ability to pay
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶79-80.



	9.633  Confinement to jail
	9.6331  Court's power to order confinement to jail as condition of probation in general
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶13.

	9.6332  Provision requiring that person placed on probation for offense carrying mandatory or presumptive minimum period of one year or less of imprisonment must be confined for that period as condition of probation (Wis. Stat. § 973.09(1)(d))
	9.63321  Operation in general
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶11.
	 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 638 N.W.2d 903, 2001 Term WCA-184, at ¶8-10, 15.

	9.63322  Required confinement to jail when probation imposed for drug offense carrying mandatory minimum sentence of one year or less
	 For cases dealing with this subject, see sec. 36.1821.

	9.63323  Required confinement to jail when probation imposed for fourth and subsequent OWI and PAC drunk driving violations
	 For cases dealing with this subject, see sec. 37.21791.

	9.63324  Actual imprisonment must be imposed; monitored home detention not permissible alternative
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶11.

	9.63325  Probationer confined to jail in lieu of mandatory or presumptive minimum period of one year or less of imprisonment, pursuant to Wis. Stat. § 973.09(1)(d) is entitled to good time credit
	 State v. McClinton, 195 Wis. 2d 344, 536 N.W.2d 413 (Ct. App. 1995): 1995 Term, p. 9-21, sec. 9.6331.


	9.6333  When defendant entitled to credit toward confinement time
	9.63331  Not entitled to credit for time during which this condition of probation stayed
	 For cases dealing with this subject, see sec. 9.63363.


	9.6334  Placement of person on home monitoring when person is given jail time as condition of probation
	9.63341  Permissibility of in general
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶12.

	9.63342  Not permitted when confinement as condition of probation imposed in lieu of mandatory or presumptive minimum period of one year or less of imprisonment under Wis. Stat. § 973.09(1)(d)
	 For cases dealing with this subject, see sec. 9.63324.

	9.63343  Court's preclusion of placement of defendant on home monitoring substantially interferes with sheriff's authority to place persons in his or her custody on home monitoring and thus violates separation of powers doctrine
	 For cases dealing with this subject, see sec. 30.98659.


	9.6335  Release during confinement
	9.63351  In general
	 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 (1996): 1995 Term, p. 9-24, sec. 9.6336.
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335.

	9.63352  Release may be permitted for more than one of the conditions recited in the release statute
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335.

	9.63353  "Conducting any self-employed occupation including housekeeping and attending the needs of the person's family" may or may not include child visitation, depending on circumstances of particular case
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335.

	9.63354  Release for purposes of "conducting any self-employed occupation including housekeeping and attending the needs of the person's family": cannot deny release for child care purposes based on preconceived policy that such release will be granted only when absolutely essential
	 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 (1996): 1995 Term, p. 9-24, sec. 9.6336.


	9.6336  Stay of this condition of probation
	9.63361  In general
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶7.

	9.63362  While defendant subject to extended hospitalization
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶1-22.

	9.63363  Defendant not entitled to credit toward this condition of probation while stay in effect
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶1-22.

	9.63364  Staying this condition by making it consecutive to another period of confinement imposed as a condition of probation
	 For cases dealing with this subject, see sec. 9.63397.


	9.6337  Modification of this condition of probation
	9.63371  In general
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶1-22.

	9.63372  By staying this condition of probation while defendant subject to extended hospitalization
	 For cases dealing with this subject, see sec. 9.63362.

	9.63373  Cannot modify this condition in manner that interferes with sheriff's jail-oversight responsibilities
	 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 691, 702 N.W.2d 392, at ¶13.


	9.6338  Other matters
	9.63381  Court may order that period of jail time imposed as condition of probation be served consecutively to another period of jail time imposed as condition of separate probation
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶6-7.

	9.63382  Limitation of confinement to one-year:  this limitation does not apply when separate periods of probation are imposed; each period may be accompanied by jail time up to one year
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶1-20.

	9.63383  When defendant sentenced to, and received at, prison on unrelated offense during period he is serving confinement as condition of probation, conditional jail time does not stop running; conditional jail time may be served in prison concurrent to prison sentence
	 State v. Yanick, 2007 WI App 30, 299 Wis. 2d 456, 728 N.W.2d 365, at ¶8-14.


	9.6339  Other matters (cont'd)
	9.63391  Probationer confined to jail as condition of probation is not entitled to good time credit
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶8-13.

	9.63392  Court may not provide that part of confinement as condition of probation is stayed but may be imposed at discretion of probation agent
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶14-22.

	9.63393  Jail time as condition of probation is not sentence or imprisonment
	 For cases dealing with whether jail time as a condition of probation is a "sentence," see sec. 9.49218.
	 For cases dealing with whether jail time as a condition of probation is "imprisonment," see sec. 9.49252.

	9.63394  Defendant not entitled to credit against jail time imposed as condition of probation for period spent in custody awaiting trial
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.

	9.63395  When confinement to jail stayed during appeal, but probation itself not stayed, confinement to jail cannot be executed upon completion of appeal if term of probation has expired by that time
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.
	 State v. Stefanovic, 215 Wis. 2d 309, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.

	9.63396  Required confinement to jail when probation imposed for drug offense carrying mandatory minimum sentence of one year or less
	 For cases dealing with this subject, see sec. 36.1821.

	9.63397  Does circuit court have authority to place defendant in out-of-county jail?
	 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 691, 702 N.W.2d 392, at ¶15.

	9.63398  When defendant is serving time in county jail as condition of probation, court has no authority to transfer defendant to another county jail
	 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 691, 702 N.W.2d 392, at ¶14-17.

	9.63399  Court may impose county-jail term as condition of probation to be served upon release from concurrent prison sentence
	 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 (Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111.



	9.634  Restitution
	 For cases dealing with the ordering of restitution as part of the disposition of a criminal case, but not as a condition of probation, see sec. 9.48.
	9.6341  Court's duty and power to order restitution as condition of probation in general
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶20.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶25.

	9.6342  Procedure and burden of proof at hearing imposing restitution and setting amount
	 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 (1989): 1988 Term, p. 9-15, sec. 9.5223.
	 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 (1978): 1977 Term, p. 54, sec. 6.512.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.
	 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 (Ct. App. 1989): 1989 Term, p. 9-23, sec. 9.5221.
	 State v. Pope, 107 Wis. 2d 726, 321 N.W.2d 359 (Ct. App. 1982): 1981 Term, p. 93, sec. 6.5221.

	9.6343  Fixing amount of restitution
	9.63431  In general
	 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 (Ct. App. 1989): 1989 Term, p. 9-23, sec. 9.5221.

	9.63432  May exceed amount charged in information or found by jury
	 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 (Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822.
	 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 (Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221.
	 State v. Huntington, 132 Wis. 2d 25, 389 N.W.2d 74 (Ct. App. 1986): 1985 Term, p. 99, sec. 6.523.

	9.63433  Requirement of consideration of defendant's financial resources and future ability to pay
	 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 (1990): 1989 Term, p. 9-25, sec. 9.523.
	 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 (1978): 1977 Term, p. 54, sec. 6.512.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.
	 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 (Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221.
	 State v. Pope, 107 Wis. 2d 726, 321 N.W.2d 359 (Ct. App. 1982): 1981 Term, p. 94, sec. 6.5222.
	 State v. Monosso, 103 Wis. 2d 368, 308 N.W.2d 891 (Ct. App. 1981): 1981 Term, p. 94, sec. 6.5222.


	9.6344  For what restitution may and may not be ordered
	9.63441  In general
	 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638.

	9.63442  Restitution as condition of probation may not be ordered for items not permitted under restitution statute (i.e., Wis. Stat. § 973.29)
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶11-18.

	9.63443  Outstanding restitution obligations from unrelated cases
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶34.
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶13.
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶1-19.
	 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 506 (Ct. App. 1983): 1983 Term, p. 72, sec. 3.6914.

	9.63444  Is authority to impose restitution as condition of probation broader than authority to impose restitution when defendant sentenced?
	 State v. Rouse, 2002 WI App 107, 254 Wis. 2d 761, 647 N.W.2d 286, 2001 Term WCA-344, at ¶16.

	9.63445  Amount spent by burglary victim on burglar alarm
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶31-32.
	 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638.
	 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 (1990): 1989 Term, p. 9-25, sec. 9.523.

	9.63446  Loss caused by crime that has been dismissed but read in
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶43.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.
	 In Interest of R.W.S., 156 Wis. 2d 526, 457 N.W.2d 498 (Ct. App. 1990): 1989 Term, p. 42-5, sec. 42.4221.

	9.63447  Loss suffered by persons other than victims named in complaint
	 For cases dealing with this subject, see sec. 9.63461.

	9.63448  Loss on counts on which defendant sentenced to prison
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 9-16, sec. 9.5224.

	9.63449  Loss caused by conduct that is not the basis of the offense of conviction (under federal law)
	 Hughey v. United States, 110 S. Ct. 1979 (1990): 1989 Term, p. 9-24, sec. 9.5225.


	9.6345  For what restitution may and may not be ordered (cont'd)
	9.63451  Speculative, unrealized, and unproven future losses
	 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 (Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633.

	9.63452  Victim's tuition to attend another school when crime has caused victim harassment and other problems at school she would normally attend
	 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635.

	9.63453  Necessary medical and related services
	 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635.

	9.63454  Funds used by police to make purchase that resulted in controlled substances conviction ("buy money")
	 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226.

	9.63455  In controlled substances prosecution, funds used by police agency for funds used to make purchase that resulted in conviction
	 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 (Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821.


	9.6346  To whom may restitution be ordered
	9.63461  Persons other than victims named in complaint
	 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 (Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221.


	9.6347  Revocation or extension of probation for failure to pay restitution
	9.63471  Revocation of probation
	 For cases dealing with this subject, see sec. 41.4362.
	 For cases dealing with due process and equal protection limitations on revocation of an indigent's probation for failure to pay fine or make restitution, see secs. 22.7543 and 23.33.

	9.63472  Extension of probation
	 For cases dealing with this subject, see sec. 9.642.


	9.6348  Other matters
	9.63481  Restitution in delinquency proceeding
	 For cases dealing with this subject, see sec. 42.2831.

	9.63482  Reimposition of unsatisfied restitution as condition of probation on subsequent offense
	 For cases dealing with this subject, see sec. 9.63443.

	9.63483  Dischargeability of restitution obligation in bankruptcy
	 Pennsylvania Dep't of Public Welfare v. Davenport, 110 S. Ct. 2126 (1990): 1989 Term, p. 9-24, sec. 9.5226.
	 Kelly v. Robinson, 107 S. Ct. 353 (1986): 1986 Term, p. 133, sec. 6.5231.
	 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 (Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221.

	9.63484  Purposes of restitution
	 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 127 (Ct. App. 1982): 1982 Term, p. 211, sec. 13.1611.

	9.63485  No right to jury trial on amount of restitution
	 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 (1989): 1988 Term, p. 9-14, sec. 9.5222.

	9.63486  Sale of defendant's homestead to enforce restitution obligation
	 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 (1989): 1988 Term, p. 9-14, sec. 9.5222.

	9.63487  In setting length of probation, court may consider time necessary for defendant to discharge restitution obligation
	 For cases dealing with this subject, see sec. 9.6151.

	9.63488  Propriety, under federal Victim and Witness Protection Act, of making restitution award for loss caused by conduct that is not the basis of the offense of conviction
	 Hughey v. United States, 110 S. Ct. 1979 (1990): 1989 Term, p. 9-24, sec. 9.5225.

	9.63489  Challenge to validity of restitution condition after probation revoked
	 State v. Connelly, 143 Wis. 2d 500, 421 N.W.2d 859 (Ct. App. 1988): 1987 Term, p. 9-15, sec. 9.5226.


	9.6349  Other matters (cont'd)
	9.63491  Effect of failure to fix amount of restitution
	 Thieme v. State, 96 Wis. 2d 98, 291 N.W.2d 474 (1980): 1979 Term, p. 82, sec. 6.511.
	 Thieme v. State, 89 Wis. 2d 287, 278 N.W.2d 274 (Ct. App. 1979): 1978 Term, p. 68, sec. 6.512.

	9.63492  Effect of revocation of probation on restitution requirement
	 Thieme v. State, 96 Wis. 2d 98, 291 N.W.2d 474 (1980): 1979 Term, p. 82, sec. 6.512.
	 Thieme v. State, 89 Wis. 2d 287, 278 N.W.2d 274 (Ct. App. 1979): 1978 Term, p. 68, sec. 6.512.

	9.63493  Authority to impose restitution as condition of sentence
	 For cases dealing with this subject, see sec. 9.49952.

	9.63494  Defendant's right to show good cause why he should not be required to pay restitution that has been ordered
	 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 (1978): 1977 Term, p. 54, sec. 6.512.

	9.63495  When restitution improperly collected, trial court lacks competency within context of criminal prosecution and ancillary proceedings to order state to refund money improperly collected
	 For cases dealing with this subject, see sec. 9.48984.

	9.63496  For crimes committed before September 1, 1998, restitution obligation ceases upon commitment to prison
	 For cases dealing with this subject, see sec. 9.48985.

	9.63497  Authority to impose restitution as condition of probation is broader than authority to impose restitution when defendant sentenced
	 State v. Howard-Hastings, 218 Wis. 2d 152, 579 N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-28, sec. 9.6351.



	9.635  Payment of fine
	9.6351  In general
	 State v. Goebel, 103 Wis. 2d 203, 307 N.W.2d 915 (1981): 1980 Term, p. 80, sec. 6.47.

	9.6352  Revocation of probation for failure to pay fine
	 For cases dealing with this subject, see sec. 41.4361.
	 For cases dealing with the revocation of probation for failure to pay restitution, see sec. 9.63471.
	 For cases dealing with due process and equal protection limitations on revocation of an indigent's probation for failure to pay fine or make restitution, see secs. 22.7543 and 23.33.

	9.6353  Payment of uncollected fines or forfeitures in unrelated cases
	 For cases dealing with this subject, see sec. 9.6394.


	9.636  Conditions that impinge on, or restrict exercise of, constitutional rights
	9.6361  General principles
	 For cases dealing with this subject, see sec. 9.6221.

	9.6362  Freedom of association
	 For cases dealing with this subject, see sec. 9.62221.

	9.6363  Freedom of speech or expression
	 For cases dealing with this subject, see sec. 9.62222.

	9.6364  Freedom of religion
	 For cases dealing with this subject, see sec. 9.62223.

	9.6365  Privilege against self-incrimination
	 For cases dealing with this subject, see sec. 9.62224.

	9.6366  Freedom of travel and movement
	 For cases dealing with this subject, see sec. 9.62225.

	9.6367  Right to procreate
	 For cases dealing with this subject, see sec. 9.62227.

	9.6368  Other rights
	9.63681  Right to bear arms
	 For cases dealing with this subject, see sec. 9.62228.

	9.63682  Right to be free from unreasonable searches and seizures
	 For cases dealing with this subject, see sec. 9.62229.

	9.63683  Right to engage in political activity or run for political office
	 For cases dealing with this subject, see sec. 9.62231.



	9.637  Participation in sex offender treatment program
	9.6371  Constitutionality of requiring defendant to admit guilt of sex crime as condition for participation in the program
	9.63711  In general
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-22.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶11-18.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.

	9.63712  When probationer has direct appeal pending
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-22.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶11-18.

	9.63713  When defendant has entered Alford plea
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.

	9.63714  Need to afford use and derivative-use immunity to overcome self-incrimination right implicated in requiring admission of guilt
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-22.



	9.638  Other conditions
	9.6381  Conditions automatically inherent in concept of probation
	 State ex rel. Rodriquez v. Department of Health & Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. App. 1986): 1986 Term, p. 213, sec. 11.16.

	9.6382  Charitable work in foreign country
	 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 (Ct. App. 1981): 1980 Term, p. 82, sec. 6.522.

	9.6383  Payment to burglary victim for cost of burglar alarm installed as a result of defendant's commission of burglary
	 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 (1990): 1989 Term, p. 9-25, sec. 9.523.

	9.6384  Requirement that defendant pay victim's tuition to attend another school when crime has caused victim harassment and other problems at school she would normally attend
	 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635.

	9.6385  Requirement that defendant deposit money to cover speculative, unrealized, and unproven future losses
	 State v. Handley, 173 Wis. 2d 838, 496 N.W.2d 725 (Ct. App. 1993): 1992 Term, p. 9-29, sec. 9.633.

	9.6386  Provision that if defendant successfully completes probation, judgment will be amended to conviction of lesser offense
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶15-16.
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421.

	9.6387  Requiring defendant, in controlled substances prosecution, to reimburse police agency for funds used to make purchase that resulted in conviction
	 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 (Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821.

	9.6388  Submission to psychiatric evaluation and treatment
	9.63881  Use of statements made during psychiatric evaluation and treatment when sentencing defendant after revocation of probation
	 For cases dealing with this subject, see sec. 9.49743.


	9.6389  Requirement that probationer register as sex offender
	9.63891  In general
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶1-37.

	9.63892  When probationer has not been sentenced for crime enumerated in sex-offender registration statute or its counterpart in sentencing code
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶1-37.

	9.63893  Cannot impose requirement of regisration as sex offender based on "read in" offense
	 For cases dealing with this subject, see sec. 9.1934.



	9.639  Other conditions (cont'd)
	9.6391  Requiring defendant to account for whereabouts and activities
	9.63911  Constitutionality of this requirement
	 For cases dealing with the limitations imposed by the fifth amendment's self-incrimination clause on the requirement imposed on probationers that they account for their activities and whereabouts, see sec. 24.472.


	9.6392  Prohibiting defendant from entering political subdivision where victim lives
	 State v. Stewart, 2006 WI App 67, 291 Wis. 2d 480, 713 N.W.2d 165, at ¶10-21.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632.

	9.6393  Restrictions on association
	9.63931  In general
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶10-14.
	 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 9.6342.
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.
	 For cases dealing with the constitutionality of conditions that impose restrictions on association, see sec. 9.62221.

	9.63932  Prohibition on initiation on telephonic contact with women
	 State v. Miller, 175 Wis. 2d 204, 499 N.W.2d 215 (Ct. App. 1993): 1992 Term, p. 9-25, sec. 9.622.

	9.63933  Prohibition on engaging in sexual relationship without obtaining agent's permission
	 For cases dealing with this subject, see sec. 9.6395.

	9.63934  Prohibition on defendant "going where children may congregate"
	 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 9.6342.

	9.63935  Prohibition on having contact with "gang members"
	 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 656 N.W.2d 499, 2002 Term WCA-223, at ¶10.
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.

	9.63936  Prohibition on association with "drug community"
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶10-14.


	9.6394  Payment of uncollected fines or forfeitures in unrelated cases
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶33-34.
	 State v. Oakley, 2000 WI 37, 234 Wis. 2d 528, 609 N.W.2d 786: 1999 Term, p. 9-33, sec. 9.638.
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶13.
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶16.
	 State v. Oakley, 226 Wis. 2d 437, 594 N.W.2d 827 (Ct. App. 1999): 1998 Term, p. 9-34, sec. 9.634.

	9.6395  Requirement that probationer obtain agent's permission prior to engaging in sexual relationship
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶19.
	 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 (Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42.

	9.6396  Requirement that probationer spend every night at approved residence
	 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 (Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42.

	9.6397  Requirement that probationer convicted of nonsupport avoid having another child unless he shows he can support that child and his current children
	 State v. Oakley, 2001 WI 123, 248 Wis. 2d 654, 635 N.W.2d 760, 2001 Term WSC-5, at ¶1-3.
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶8-21.

	9.6398  Condition imposed by parole agent that defendant notify neighbors on each side that he is convicted sex offender
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶1-86.
	 State ex rel. Kaminski v. Schwarz, 2000 WI App 159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term WCA-23, at ¶7-12.



	9.64  Extension Of Probationary Period
	9.641  In general
	 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 (1978): 1977 Term, p. 54, sec. 6.521.
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶22.
	 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 (Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422.

	9.642  For failure to pay restitution
	9.6421  In general
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶23, 37.
	 Huml v. Vlazny, 2006 WI 87, 293 Wis. 2d 169, 716 N.W.2d 807, at ¶43.
	 State v. Jackson, 128 Wis. 2d 356, 382 N.W.2d 429 (1986): 1985 Term, p. 99, sec. 6.531.
	 State v. Davis, 127 Wis. 2d 486, 381 N.W.2d 333 (1986): 1985 Term, p. 100, sec. 6.531.
	 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 (1978): 1977 Term, p. 54, sec. 6.5221.
	 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 (Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422.
	 State v. Kuba, 150 Wis. 2d 618, 443 N.W.2d 17 (Ct. App. 1989): 1988 Term, p. 9-14, sec. 9.513.
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-17, sec. 9.5331.

	9.6422  Necessity of notification pursuant to sec. 973.09(3)(b) of the sentencing court at least ninety days before probationer's term expires as a precondition for extending probationary period for failure to pay restitution
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311.
	 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 (Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422.

	9.6423  Probationary period should not be extended simply for purposes of obtaining restitution where defendant has made good faith effort to pay restitution and state is using criminal justice system as a debt collector
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶23, 37.
	 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 (Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422.


	9.643  Length of extension
	9.6431  Maximum length of extension
	9.64311  In general
	 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 769 N.W.2d 125, at ¶1-17.

	9.64312  Not limited to permissible length of original term of probation provided for in Wis. Stat. § 973.09(2) (i.e., maximum term of confinement in prison for crime or three years, whichever is greater)
	 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 769 N.W.2d 125, at ¶1-17.

	9.64313  Effect of imposition of extension of probationary period in excess of maximum term permitted
	 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 769 N.W.2d 125, at ¶6.



	9.644  Waiver of right to contest extension
	 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 (1978): 1977 Term, p. 55, sec. 6.523.

	9.645  Effect of defective extension
	9.6451  Effect of untimely extension
	 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 (Ct. App. 1978): 1978 Term, p. 69, sec. 6.521.

	9.6452  Effect of invalid extension
	9.64521  In general
	 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 (1978): 1977 Term, p. 55, sec. 6.523.

	9.64522  When extension is invalid because it is in excess of that permitted by law
	 For cases dealing with this subject, see sec. 9.64313.



	9.646  Hearing on extension
	9.6461  Defendant's right to due process at extension hearing
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 9-31, sec. 9.641.

	9.6462  No right to counsel at hearing
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311.

	9.6463  Extension hearings are not criminal proceedings or "critical stage" of criminal proceeding
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261.


	9.647  Need for "good cause" for extension
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-17, sec. 9.5331.

	9.648  Grounds for extension
	9.6481  Failure to pay restitution
	 For cases dealing with this subject, see sec. 9.642.


	9.649  Other matters
	9.6491  Collateral attack on order extending probationary period
	 For cases dealing with this subject, see sec. 12.758.

	9.6492  When judge who ordered extension is found by appellate court  not to have been impartial, remedy is to remand case to trial court for new extension hearing
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶27-30.



	9.65  Revocation Of Probation
	 For cases dealing with this subject, see secs. 41.3 and 41.5.

	9.66  Discharge From Probation
	9.661  In general
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.
	 State ex rel. Rodriquez v. Department of Health & Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. App. 1986): 1986 Term, p. 212, sec. 11.15.

	9.662  Effect of probation officer's mistaken belief, communicated to defendant, that defendant was released from probation
	 State ex rel. Rodriquez v. Department of Health & Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. App. 1986): 1986 Term, p. 212, sec. 11.15.

	9.663  After discharge from probation, unfulfilled conditions of probation cannot be executed
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.


	9.67  Sentencing Upon Revocation Of Probation
	 For cases dealing with this subject, see sec. 9.4974.

	9.68  Termination Of Probation At Defendant's Request
	9.681  Defendant's right to request termination of probation
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶22.
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.

	9.682  No time limit on making request; request may be made at any time during probationary period
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶22, 30.
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.

	9.683  Determining whether defendant requested termination of probation
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶21-28.

	9.684  Procedural safeguards and requirements applicable when defendant requests termination
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶29-32.


	9.69  Other Matters
	9.691  What probation is and is not
	9.6911  Probation is not a sentence
	 For cases dealing with this subject, see sec. 9.49212.

	9.6912  Probation is privilege extended by grace of state, not right
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶20.
	 State v. Heyn, 155 Wis. 2d 621, 456 N.W.2d 157 (1990): 1989 Term, p. 9-23, sec. 9.514.
	 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 9.6342.

	9.6913  Probation is area of shared power between judicial and legislative branches
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.

	9.6914  Is probation punishment?
	9.69141  No
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): at pages 211, 212 of decision.

	9.69142  Yes
	 State v. Dean, 111 Wis. 2d 361, 330 N.W.2d 630 (Ct. App. 1983): at page 364 of decision.



	9.692  Status of probationer in general
	 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 (Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42.

	9.693  Defendant's right to refuse probation
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 9-16, sec. 9.551.
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.
	 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 (Ct. App. 1981): 1980 Term, p. 81, sec. 6.512.
	 For cases dealing with a defendant's right to obtain termination of probation, see sec. 9.681.

	9.694  Modifying probation to incarceration when condition that defendant be institutionalized becomes unachievable
	 State v. Sepulveda, 120 Wis. 2d 231, 353 N.W.2d 790 (1984): 1983 Term, p. 150, sec. 6.57.
	 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 96 (1984): 1983 Term, p. 151, sec. 6.57.

	9.695  Imposing sentence or longer period of probation when original probation or condition of probation found invalid
	 For cases dealing with double jeopardy limitations on imposing sentence or longer period of probation when original probation or condition of probation found invalid, see sec. 29.67.

	9.696  Extent of protection afforded probationers under fourth amendment
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335.
	 For cases dealing with this subject, see sec. 1.764.

	9.697  Validity of agreement that if defendant successfully completes probation, judgment will be amended to conviction of lesser offense
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶9.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶9.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶8-9.
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421.

	9.698  Appellate review of imposition of probation and its conditions
	9.6981  Review of constitutionality of condition of probation
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶8.


	9.699  Other matters
	9.6991  Purpose of probation
	 State v. Guzman, 166 Wis. 2d 577, 480 N.W.2d 446 (1992): 1991 Term, p. 1-16, sec. 1.7612.

	9.6992  Probation and/or its conditions are null and void if trial court was without authority to sentence defendant
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.

	9.6993  Credit On Sentence For Time Spent On Probation
	 For cases dealing with this subject, see sec. 9.327.

	9.6994  Commencement of supervised release when supervised release is consecutive to sentence of imprisonment, but convictions upon which sentence to imprisonment imposed are declared invalid and defendant has therefore served too much prison time
	 United States v. Johnson, 120 S. Ct. 1114 (2000): 1999 Term, p. 9-38, sec. 9.692.

	9.6995  Where written condition of probation is in conflict with oral clarification of condition, oral pronouncement controls
	 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 9.6342.

	9.6996  When probation condition is ripe for attack on it: defendant not required to show that he has been harmed by restriction in order to render attack ripe because probationer is entitled to know in advance the reach of a condition so that he or she may regulate his or her conduct accordingly
	 State v. Simonetto, 2000 WI App 17, 232 Wis. 2d 315, 606 N.W.2d 275: 1999 Term, p. 9-30, sec. 9.6342.

	9.6997  When defendant contends condition of probation violates his self-incrimination rights because he is appealing his conviction, must he move trial court to amend conditions of probation and, if motion is denied, appeal from its denial to preserve contention?; can he await revocation of probation for violation of condition and then seek review of its constitutionality in certiorari proceeding?; does waiting until certiorari review of revocation based on violation of condition results in waiver of challenge to constitutionality of condition?
	 For cases dealing with this subject, see sec. 9.6267.




	9.7  Sex Crimes Commitments
	9.71  Commitment For Examination
	 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 (1981): 1980 Term, p. 82, sec. 6.61.

	9.72  Hearing On Whether Commitment Should Be Ordered
	9.721  In general
	 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 (1981): 1980 Term, p. 82, sec. 6.61.

	9.722  No need for hearing when department does not recommend treatment
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 82, sec. 6.61.

	9.723  Final determination on commitment is for court to make
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 55, sec. 6.61.


	9.73  Conditions Of Commitment
	 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 135 (Ct. App. 1981): 1981 Term, p. 94, sec. 6.61.

	9.74  Periodic Reexamination
	9.741  By department
	9.7411  When required
	 State v. Hanson, 100 Wis. 2d 549, 302 N.W.2d 452 (1981): 1980 Term, p. 83, sec. 6.6221.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 83, sec. 6.6221.

	9.7412  Requirements of due process
	 State ex rel. Terry v. Percy, 95 Wis. 2d 476, 290 N.W.2d 713 (1980): 1979 Term, p. 82, sec. 6.621.
	 State ex rel. Terry v. Schubert, 84 Wis. 2d 693, 267 N.W.2d 380 (1978): 1977 Term, p. 55, sec. 6.62.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 82, sec. 6.6212.

	9.7413  Procedures in general
	 State v. Hanson, 100 Wis. 2d 549, 302 N.W.2d 452 (1981): 1980 Term, p. 82, sec. 6.6213.
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 115, sec. 6.6411.

	9.7414  Judicial review
	 State ex rel. Terry v. Percy, 95 Wis. 2d 476, 290 N.W.2d 713 (1980): 1979 Term, p. 82, sec. 6.622.


	9.742  By court
	9.7421  When required
	 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 (1981): 1980 Term, p. 83, sec. 6.6221.
	 State v. Hanson, 100 Wis. 2d 549, 302 N.W.2d 452 (1981): 1980 Term, p. 83, sec. 6.6221.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 83, sec. 6.6221.

	9.7422  Procedures
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 115, sec. 6.6421.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 83, sec. 6.6222.

	9.7423  Right to confrontation and cross-examination
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 115, sec. 6.6422.

	9.7424  Admission of evidence
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 6.6423.

	9.7425  Burden and standard of proof
	 State v. Hanson, 100 Wis. 2d 549, 302 N.W.2d 452 (1981): 1980 Term, p. 83, secs. 6.6223 and 6.6224.
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 6.6424.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 83, sec. 6.6223, 6.6224.

	9.7426  Closing argument
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 6.6425.

	9.7427  Instructions
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 6.6426.

	9.7428  Sufficiency of the evidence
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 117, sec. 6.6427.

	9.7429  Appealability of order of discharge
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 84, sec. 6.6225.



	9.75  Extension Of Commitment
	9.751  Standard for extension
	 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 (1980): 1980 Term, p. 84, sec. 6.631.
	 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 258 (1978): 1977 Term, p. 55, sec. 6.631.
	 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 (Ct. App. 1979): 1979 Term, p. 83, sec. 6.631.

	9.752  Timeliness of application for review of extension
	 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 (1980): 1980 Term, p. 84, sec. 6.632.

	9.753  Hearing on extension
	9.7531  Necessity
	 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 (1981): 1980 Term, p. 85, sec. 6.6331.

	9.7532  Right to due process
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 82, sec. 6.6212.
	 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 (Ct. App. 1979): 1979 Term, p. 83, sec. 6.6321.

	9.7533  Evidence
	 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 (1980): 1980 Term, p. 85, sec. 6.6332.
	 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 258 (1978): 1977 Term, p. 56, sec. 6.6321.
	 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 (Ct. App. 1979): 1979 Term, p. 83, sec. 6.6322.

	9.7534  Instructions
	 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 258 (1978): 1977 Term, p. 56, sec. 6.6322.
	 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 (Ct. App. 1979): 1979 Term, p. 83, sec. 6.6323.

	9.7535  Verdict
	 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 (1980): 1980 Term, p. 85, sec. 6.6333.



	9.76  Appellate Review Of Commitment
	9.761  Effect of discharge on appellate review of commitment
	 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 (1980): 1980 Term, p. 115, sec. 10.51.


	9.77  Other Matters
	9.771  Sentence for escape from commitment may be consecutive
	 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 (1981): 1980 Term, p. 79, sec. 6.411.
	 State v. Kruse, 98 Wis. 2d 34, 295 N.W.2d 21 (Ct. App. 1980): 1980 Term, p. 79, sec. 6.411.

	9.772  Power of court to vacate commitment and sentence offender
	 State v. Flakes, 101 Wis. 2d 88, 303 N.W.2d 638 (1981): 1980 Term, p. 85, sec. 6.642.
	 State v. Higginbotham, 101 Wis. 2d 87, 303 N.W.2d 637 (1981): 1980 Term, p. 85, sec. 6.642.
	 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 (1981): 1980 Term, p. 85, sec. 6.642.

	9.773  Commitment under sex crimes law is not a sentence
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 31.6254.

	9.774  Provision for commitment of sexually violent person applies to persons committed under sex crimes law
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.


	9.78  Related Matters
	9.781  Sexually violent person (chap. 980) commitment
	 For cases dealing with this subject, see sec. 10.7.



	9.8  Sentence Modification; Resentencing; Increasing Sentence On Resentencing
	9.81  General Principles Relating To Sentence Modification And Resentencing
	9.811  In general
	 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 (1981): 1980 Term, p. 80, sec. 6.441.
	 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.
	 For cases dealing generally with the modification of a sentence through the vehicle of a post-conviction motion to modify sentence, see sec. 10.3.
	 For cases dealing with the modification of a sentence by the appellate court, see sec. 9.9.

	9.812  Difference between resentencing and sentence modification
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶1.
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶4, 7-11.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶5.

	9.813  Propriety of converting motion for sentence modification to motion for resentencing
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶1-17.

	9.814  Trial court's inherent power to modify sentence
	 For cases dealing with this subject, see sec. 10.31.

	9.815  General principles relating to modifying sentence
	 For cases dealing with this subject, see sec. 10.33.

	9.816  When resentencing is required for any reason, initial sentence is nullity
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶6.


	9.82  Based On "New Factor"
	 For cases dealing with this subject, see sec. 10.34.

	9.83  Based On Error In Original Sentence
	9.831  Correcting mistake in pronouncement of sentence
	9.8311  In general
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶12.
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶1-41.
	 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622.


	9.832  Correcting erroneous or illegal sentence
	9.8321  In general
	 Hicks v. Oklahoma, 100 S. Ct. 2227 (1980): 1979 Term, p. 81, sec. 6.44.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶10.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶12.
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶1-41.
	 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 (1987): 1986 Term, p. 127, sec. 6.491.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 (1984): 1983 Term, p. 153, sec. 6.84.
	 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 (1982): 1981 Term, p. 169, sec. 12.7221.
	 State v. Givens, 102 Wis. 2d 476, 307 N.W.2d 178 (1981): 1980 Term, p. 81, sec. 6.513.
	 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 170 (1981): 1980 Term, p. 81, sec. 6.513.
	 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 668 (1981): 1980 Term, p. 141, sec. 12.7232.
	 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 (1981): 1980 Term, p. 39, sec. 3.631.
	 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 (1981): 1980 Term, p. 80, sec. 6.442.
	 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 (1979): 1978 Term, p. 72, sec. 7.323.
	 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.
	 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 (Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.21.
	 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 (Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 179, sec. 12.7634.
	 State v. North, 91 Wis. 2d 507, 283 N.W.2d 457 (Ct. App. 1979): 1979 Term, p. 81, sec. 6.44.
	 For cases dealing with correcting an erroneous sentence on appeal, see sec. 9.941.

	9.8322  When modifying sentence to correct error in original sentence, the court must base the sentence on the circumstances as they existed when the original sentence was imposed (former rule)
	 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 (Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912.
	 For cases dealing with this subject, see sec. 9.861.

	9.8323  When resentencing a defendant, whether resentencing necessitated by setting aside or reversal of original conviction and subsequent reconviction or by setting aside or reversal of original sentence, trial court should consider all relevant information about defendant, including information about events and circumstances either that the sentencing court was unaware of at the initial sentencing or that occurred after the initial sentencing
	 For cases dealing with this subject, see sec. 9.862.

	9.8324  When portion of sentence is invalid (e.g., enhanced penalty based on repeater status that was not proven), valid portion of sentence (e.g., its concurrent nature) may be modified to effectuate premise and goal of sentence as originally imposed
	 For cases dealing with this subject, see sec. 9.4959.



	9.84  Clarifying Ambiguous Sentence
	 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 (1979): 1978 Term, p. 72, sec. 7.323.

	9.85  Resentencing When Related Sentence Set Aside (e.g., Because Count On Which It Was Imposed Was Found Multiplicitous)
	9.851  Permissibility of resentencing
	9.8511  In general
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442.
	 For cases dealing with the permissibility of modifying a sentence to increase it when a related conviction or sentence has been set aside or found invalid, see secs. 9.4956 and 9.4957.

	9.8512  When sentence is increased
	 For cases dealing with this subject, see secs. 9.885, 9.886, and 9.887.


	9.852  Necessity of resentencing; need for appellate court that set aside related sentence to remand case to trial court for resentencing on remaining count(s)
	9.8521  In general
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶19-27.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶11-12.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442.

	9.8522  When setting aside of sentence has disturbed overall sentence structure or frustrates intent of original dispositional scheme
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶19-27.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶11-12.

	9.8523  When setting aside of sentence has had no affect on overall sentence structure
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶19-27.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶11-12.



	9.86  What Trial Court May And May Not Consider When Resentencing
	9.861  When resentencing a defendant, the trial court must base the sentence upon the circumstances as they existed when the original sentence was imposed (former rule)
	 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 (1997): 1996 Term, p. 9-44, sec. 9.4956.
	 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 (Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912.

	9.862  When resentencing a defendant, whether resentencing necessitated by setting aside or reversal of original conviction and subsequent reconviction or by setting aside or reversal of original sentence, trial court should consider all relevant information about defendant, including information about events and circumstances either that the sentencing court was unaware of at the initial sentencing or that occurred after the initial sentencing
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 (1997): 1996 Term, p. 9-44, sec. 9.4956.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶15.
	 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961.
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.

	9.863  When resentencing, court not required to defer to original sentencing objectives
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶6.


	9.87  Modifying Sentence To Bring It Into Conformity With Sentencing Court's Intent In Initial Imposition Of Sentence
	9.871  In general
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶16.

	9.872  When portion of sentence is invalid (e.g., enhanced penalty based on repeater status that was not proven, penalty enhancer used to increase extended supervision portion of bifurcated sentence, etc.), valid portion of sentence (e.g., its concurrent nature, confinement portion of sentence, etc.) may be modified to effectuate premise and goal of sentence as originally imposed
	 State v. Holloway, 202 Wis. 2d 694, 551 N.W.2d 841 (Ct. App. 1996): 1996 Term, p. 9-42, sec. 9.4951.

	9.873  When related sentence is invalid (e.g., because it was imposed on count that was multiplicitous) and is, therefore, vacated, valid sentence may be modified because valid sentence may have taken into account invalid sentence; sentence may be modified to implement original dispositional scheme
	 For cases dealing with this subject, see sec. 9.8872.

	9.874  When related sentence is invalid (e.g., because it was imposed on count that was multiplicitous) and is, therefore, vacated, valid sentence may be modified because valid sentence may have taken into account invalid sentence; sentence may be modified to implement original dispositional scheme
	 For cases dealing with this subject, see sec. 9.9415.


	9.88  Increasing Sentence Upon Resentencing
	9.881  Imposing greater sentence after indication of tentative lesser sentence
	 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 (1978): 1978 Term, p. 68, sec. 6.42.

	9.882  When alleged "increased" sentence has been imposed simply to clarify ambiguity in sentence as originally imposed, there has been no increase in sentence
	 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 (1979): 1978 Term, p. 72, sec. 7.323.

	9.883  When increase in sentence is made in order to render legal, sentence that was illegal when imposed
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶1-18.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.
	 For cases dealing with double jeopardy limitations on the right to increase a sentence to make it legal when it was illegal as originally imposed, see sec. 29.694.

	9.884  Upon reconviction after setting aside or reversal of original conviction
	 Alabama v. Smith, 109 S. Ct. 2201 (1989): 1988 Term, p. 9-11, sec. 9.4711.
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶28-59.
	 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 (1997): 1996 Term, p. 9-44, sec. 9.4956.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶13-20.
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶8-15.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37.
	 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 (Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711.
	 For cases dealing with the due process limitations on increasing a sentence upon reconviction after setting aside or reversal of original conviction, see sec. 22.631.
	 For cases dealing with equal protection limitations on increasing a sentence upon reconviction after setting aside or reversal of original conviction, see sec. 23.626.
	 For cases dealing with double jeopardy limitations on increasing a sentence upon reconviction after setting aside or reversal of original conviction, see sec. 29.63.
	 For cases dealing with the constitutional requirement that, when a defendant is reconvicted after his original conviction has been set aside or reversed, he receive credit for time already served on original conviction, see secs. 22.621 and 29.778.

	9.885  After setting aside or reversal of original sentence or disposition, or a related sentence or disposition, or portion thereof
	9.8851  In general
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶32-80.
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶28-59.
	 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 (1997): 1996 Term, p. 9-44, sec. 9.4956.
	 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 96 (1984): 1983 Term, p. 151, sec. 6.57.
	 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 (1984): 1983 Term, p. 153, sec. 6.84.
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶1-8.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶22-35.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37.
	 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 647 N.W.2d 405, 2001 Term WCA-432, at ¶1-18.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997): 1996 Term, p. 9-20, sec. 9.4113.
	 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 (Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.21.
	 For cases dealing generally with correcting an erroneous sentence, see sec. 9.444.
	 For cases dealing with due process limitations on increasing a sentence after the original sentence or disposition is set aside or reversed, see sec. 22.632.
	 For cases dealing with double jeopardy limitations on increasing a sentence after the original sentence or disposition, or a related sentence or disposition is set aside or reversed, see sec. 29.64.

	9.8852  When original sentence set aside because it was induced by defendant's fraudulent representation
	 For cases dealing with this subject, see sec. 10.354.

	9.8853  Requirement that increased sentence be justified by new factors:  new factors include all relevant sentencing factors; they are not limited to defendant's conduct
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶57-80.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶22-29.

	9.8854  Requirement that increased sentence be justified by new factors:  determining whether factor is new in particular situations
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶57-80.
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶28-59.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶30-35.


	9.886  After setting aside or reversal of related conviction
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶28-59.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶39.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714.
	 For cases dealing with due process limitations on increasing a sentence after a related sentence has been set aside or reversed, see sec. 22.633.
	 For cases dealing with double jeopardy limitations on increasing a sentence after a related sentence has been set aside or reversed, see sec. 29.65.

	9.887  After related or companion sentence found invalid
	9.8871  In general
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶28-59.
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶14.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.21.

	9.8872  When related sentence is invalid (e.g., because it was imposed on count that was multiplicitous) and is, therefore, vacated, valid sentence may be modified because valid sentence may have taken into account invalid sentence; sentence may be modified to implement original dispositional scheme
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶44-48.
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶38.


	9.888  Restrictions imposed by constitution on increasing sentence upon resentencing
	9.8881  Restrictions imposed by due process
	 For cases dealing with this subject, see sec. 22.63.

	9.8882  Restrictions imposed by double jeopardy
	 For cases dealing with this subject, see secs. 29.63 and 29.64.



	9.89  Other Matters
	9.891  Post-conviction motion to modify sentence
	 For cases dealing with this subject, see sec. 10.3.

	9.892  Modification by appellate court
	 For cases dealing with this subject, see sec. 9.9.

	9.893  Use of sec. 974.06 motion to obtain review or modification of sentence
	 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 (1978): 1978 Term, p. 70, sec. 7.21.

	9.894  Amending judgment of conviction to lesser offense when defendant successfully completes probation
	9.8941  In general
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶9.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶9.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶8-9, 19-21.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶15-16.
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421.

	9.8942  Amendment not permitted even if motion to reopen and amend is filed before defendant completes probationary term
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶19-21.


	9.895  Double jeopardy limitations on modifying sentence
	 For cases dealing with this subject, see sec. 29.6.

	9.896  Only court, not executive branch, has power to reduce sentence by amending judgment
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶110.

	9.897  Determining whether defendant agreed to resentencing
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶15-17.



	9.9  Review Of Disposition On Appeal
	9.91  General Principles Governing Review
	9.911  General principles governing review of trial court's exercise of sentencing discretion
	9.9111  In general
	 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 N.W.2d 673, at ¶13.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶32.
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶19.
	 State v. Taylor, 2006 WI 22, 289 Wis. 2d 34, 710 N.W.2d 466, at ¶17-19, 30, 45.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶1-77.
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶12.
	 State v. Spears, 227 Wis. 2d 495, 596 N.W.2d 375 (1999): 1998 Term, p. 9-4, sec. 9.2462.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Ogden, 199 Wis. 2d 566, 544 N.W.2d 574 (1996): 1995 Term, p. 9-24, sec. 9.6336.
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 9-6, sec. 9.213.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 9-7, sec. 9.231.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 122, sec. 6.21.
	 In Matter of Judicial Administration: Felony Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 793 (1984): 1984 Term, p. 130, sec. 6.81.
	 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 (1984): 1983 Term, p. 152, sec. 6.81.
	 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 (1984): 1983 Term, p. 152, sec. 6.81.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 152, sec. 6.81.
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 117, sec. 6.81.
	 Elias v. State, 93 Wis. 2d 278, 286 N.W.2d 559 (1980): 1979 Term, p. 83, sec. 6.91.
	 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 (1979): 1978 Term, p. 69, sec. 6.91.
	 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 (1979): 1978 Term, p. 69, sec. 6.91.
	 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 (1978): 1977 Term, p. 57, sec. 6.91.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶39.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶29, 34.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶23.
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶7.
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶5.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶8.
	 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 730 N.W.2d 434, at ¶12-13.
	 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 729 N.W.2d 424, at ¶9.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶7-10.
	 State v. Owens, 2006 WI App 75, 291 Wis. 2d 229, 713 N.W.2d 187, at ¶7.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶20.
	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶20, 22.
	 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 712 N.W.2d 899, at ¶9.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶46.
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶14.
	 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 707 N.W.2d 876, at ¶7.
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶15.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶20.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶5.
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶12.
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶12.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶7.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶36.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶52.
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶7-8.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶22-26.
	 State v. Richard G.B., 2003 WI App 13, 259 Wis. 2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at ¶18-21.
	 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 655 N.W.2d 223, 2002 Term WCA-192, at ¶15-20.
	 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶31.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶26-27.
	 State v. Fenz, 2002 WI App 244, 258 Wis. 2d 281, 653 N.W.2d 280, 2002 Term WCA-99, at ¶6-7.
	 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 652 N.W.2d 429, 2002 Term WCA-90, at ¶13.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶9.
	 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶7.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶64.
	 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 632 N.W.2d 872, 2001 Term WCA-34, at ¶13-14.
	 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 619 N.W.2d 289, 2000 Term WCA-99, at ¶6-12.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.
	 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 (Ct. App. 1998): 1998 Term, p. 9-8, sec. 9.271.
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.
	 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941.
	 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 (Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. App. 1997): 1997 Term, p. 9-2, sec. 9.211.
	 State v. Schordie, 214 Wis. 2d 229, 570 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 9-16, sec. 9.4961.
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 9-11, sec. 9.245.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211.
	 State v. Whiteside, 205 Wis. 2d 685, 556 N.W.2d 443 (Ct. App. 1996): 1996 Term, p. 12-3, sec. 12.6822.
	 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 (Ct. App. 1996): 1996 Term, p. 9-12, sec. 9.2513.
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 9-9, sec. 9.242.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 9-5, sec. 9.231.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911.
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 9-21, sec. 9.911.
	 State v. Kennedy, 190 Wis. 2d 253, 528 N.W.2d 9 (Ct. App. 1994): 1994 Term, p. 9-11, sec. 9.4822.
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 10-3, sec. 10.3322.
	 State v. Fuerst, 181 Wis. 2d 903, 512 N.W.2d 243 (Ct. App. 1994): 1993 Term, p. 9-6, sec. 9.2512.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.411.
	 State v. Bobbitt, 178 Wis. 2d 11, 503 N.W.2d 11 (Ct. App. 1993): 1993 Term, p. 9-3, sec. 9.2421.
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 9-4, sec. 9.211.
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 9-17, sec. 9.4813.
	 State v. Brown, 174 Wis. 2d 550, 497 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 9-30, sec. 9.635.
	 State v. Thompson, 172 Wis. 2d 257, 493 N.W.2d 729 (Ct. App. 1992): 1992 Term, p. 9-7, sec. 9.243.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 9-32, sec. 9.91.
	 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 (Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 9-14, sec. 9.421.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 9-13, sec. 9.4442.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.81.
	 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 (Ct. App. 1991): 1991 Term, p. 9-30, sec. 9.81.
	 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 279 (Ct. App. 1991): 1990 Term, p. 9-28, sec. 9.81.
	 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App. 1991): 1990 Term, p. 9-28, sec. 9.81.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
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	 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 (Ct. App. 1989): 1989 Term, p. 9-5, sec. 9.272.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 9-27, sec. 9.81.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 9-17, sec. 9.81.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.211.
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	 For cases dealing with the principles governing a trial court's exercise of its sentencing discretion, see sec. 9.2.

	9.9112  When same judge presides at sentencing after revocation and original sentencing, appellate court will consider original sentencing reasons to be implicitly adopted; later sentencing will be treated as continuation of first
	 For cases dealing with this subject, see sec. 9.2192.

	9.9113  Does advent of truth-in-sentencing law require heightened appellate scrutiny over trial court sentencing decisions?
	9.91131  Court of appeals' answer: no
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶26.

	9.91132  Supreme court's answer in Gallion:  truth-in-sentencing does not change appellate standard of review of trial court's exercise of sentencing discretion, but appellate courts are required to more closely scrutinize record to ensure that discretion was exercised and that basis of that exercise of discretion is set forth
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶1-51.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶10.
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	 State v. Ziegler, 2006 WI App 49, 289 Wis. 2d 594, 712 N.W.2d 76, at ¶19.
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	9.91134  Gallion applies only to "future cases"
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	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶45.
	 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 712 N.W.2d 899, at ¶16.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶4.

	9.91135  Under Gallion, appellate court is not permitted to engage in "implied reasoning" by sentencing court when it reviews sentence
	 For cases dealing with this subject, see sec. 9.2243.


	9.9114  Trial court erroneously exercises sentencing discretion if exercise of discretion is based on error of law
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶12.

	9.9115  General principles governing review of trial court's exercise of sentencing discretion in determining period of time for which defendant will be returned to prison after revocation of extended supervision
	 For cases dealing with this subject, see sec. 41.742.

	9.9116  Appellate court's duty to search record to determine whether sentence can be sustained as proper discretionary act when trial court has failed to properly exercise discretion
	9.91161  In general
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶44.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶29.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶8.

	9.91162  Appellate court's duty to search record to determine whether sentence can be sustained as proper discretionary act when trial court has failed to adequately set forth reasons for sentence imposed
	 For cases dealing with this subject, see sec. 9.224.


	9.9117  General principles governing review of federal district court's exercise of sentencing discretion
	9.91171  Federal court of appeals may apply presumption that sentence within guidelines is reasonable
	 For cases dealing with this subject, see sec. 9.1795.

	9.91172  Federal court of appeals may not apply presumption that sentence outside of guidelines is unreasonable
	 For cases dealing with this subject, see sec. 9.1796.



	9.912  General principles governing review of question whether court had statutory authority to impose sentence it did
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶6.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶24.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.

	9.913  General principles governing review of whether trial court was required to impose particular sentence or other disposition but failed to do so
	 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 638 N.W.2d 903, 2001 Term WCA-184, at ¶4.


	9.92  Requirement Of Motion In Trial Court Challenging Sentence As Prerequisite To Appellate Review
	9.921  In general
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	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶3-4.
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	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 153, sec. 6.82.
	 State v. Hegwood, 109 Wis. 2d 392, 326 N.W.2d 119 (Ct. App. 1982): 1982 Term, p. 118, sec. 6.82.
	 State v. Lynch, 105 Wis. 2d 164, 312 N.W.2d 871 (Ct. App. 1981): 1981 Term, p. 95, sec. 6.92.

	9.922  When claim made that portion of sentence is void as a matter of law, motion challenging sentence need not be filed in trial court
	 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 (Ct. App. 1991): 1991 Term, p. 9-31, sec. 9.832.

	9.923  No need for motion when defect raised at time of sentencing
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421.

	9.924  Applicability of requirement to challenge to aspect of condition of probation
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶3-7.

	9.925  When compelling circumstances excusing compliance with requirement exist
	 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 N.W.2d 498, at ¶33.

	9.926  Requirement applies to appeals brought not only under Wis. Stat. § 973.19, but also to those brought under Wis. Stat. § 809.30
	 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 N.W.2d 498, at ¶26-30, 37.

	9.927  Requirement applies when defendant seeks modification of sentence imposed at resentencing, even though sentence is identical to that previously imposed
	 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 N.W.2d 498, at ¶1-38.


	9.93  Waiver of errors relating to sentencing; defendant's and state's forfeiture of right to complain about sentence or about errors relating to sentencing
	9.931  By failure to object when trial court commits error
	9.9311  In general
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43.

	9.9312  Failure to object when trial court commits error does not forfeit right to complain about error if defendant files postconviction motion raising alleged error
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶14.


	9.932  By failing to file motion in trial court challenging sentence
	 For cases dealing with this subject, see sec. 9.92.

	9.933  Defendant waives objection to reliance on incorrect information in sentencing by not pointing out incorrect information at time of sentencing
	 For cases dealing with this subject, see sec. 9.128.

	9.934  Waiver of objection to reliance on improper factor in sentencing by not objecting when trial court's considers improper factor
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶41.

	9.935  Waiver of claim that trial judge should have recused himself from sentencing because bases for recusal were not presented to trial court
	 State v. Yakes, 226 Wis. 2d 425, 595 N.W.2d 108 (Ct. App. 1999): 1998 Term, p. 1-44, sec. 1.6512.

	9.936  Defendant who has agreed to sentence recommended by presentence report, which is then imposed by trial court, is judicially estopped from later challenging sentence as excessive
	 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941.

	9.937  When sentence is in excess of that authorized by law, failure to object to it does not constitute waiver
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶19-22.
	 For cases dealing with the statute that cures errors in sentences in excess of that authorized by law (Wis. Stat. § 973.13), see sec. 9.49993.

	9.938  State waives objection to error in sentencing benefiting defendant by failing to cross-appeal when defendant takes appeal attacking sentence
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).


	9.94  Appellate Remedies For Errors In Sentencing
	9.941  Correction of erroneous sentence by appellate court
	9.9411  In general
	 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 (1984): 1983 Term, p. 153, sec. 6.84.
	 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 668 (1981): 1980 Term, p. 141, sec. 12.7232.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1921.
	 For cases dealing with the trial court's correction of an erroneous sentence, see sec. 9.443.

	9.9412  Increasing sentence to conform it to judge's intent as part of correction of sentence
	 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 (1984): 1983 Term, p. 153, sec. 6.84.
	 For cases dealing generally with increasing a sentence on appeal, see sec. 9.953.
	 For cases dealing generally with increasing a sentence, see sec. 9.495.

	9.9413  Automatic correction of sentence by statute curing errors in sentencing
	 For cases dealing with this subject, see sec. 9.49993.

	9.9414  Appellate court may not correct erroneous sentence to appealing defendant's detriment absent cross-appeal attacking erroneous sentence by government
	 For cases dealing with this subject, see sec. 9.9598.

	9.9415  When record is clear as to sentencing court's intent and only sentencing modification required rests on mathematical calculation, appellate court may modify sentence rather than remanding matter to circuit court
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶17.


	9.942  Remand for resentencing
	9.9421  In general
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 (1984): 1983 Term, p. 153, sec. 6.84.
	 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 (1982): 1981 Term, p. 169, sec. 12.7221.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1921.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 9-18, sec. 9.841.
	 State v. Martin, 100 Wis. 2d 326, 302 N.W.2d 58 (Ct. App. 1981): 1980 Term, p. 86, sec. 6.91.

	9.9422  When sentence on one count set aside, need for, and propriety of, remand for resentencing on remaining counts
	 For cases dealing with this subject, see sec. 9.852.


	9.943  When portion of sentence invalid, appellate court may remand for correction of invalid portion of sentence, leaving remainder of sentence intact
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶16.


	9.95  Other Matters
	9.951  Need for presentence report as part of record on appeal
	 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 (Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313.
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 102, sec. 6.82.

	9.952  Matters not subject to review on appeal
	9.9521  Statutory bar to appellate review of trial court's failure to follow sentencing guidelines
	 For cases dealing with this subject, see secs. 9.1616 and 9.1622.

	9.9522  Recommendation made by presentence investigator
	 State v. Miller, 180 Wis. 2d 320, 509 N.W.2d 98 (Ct. App. 1993): 1993 Term, p. 9-19, sec. 9.4961.


	9.953  Increasing sentence on review
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 43, sec. 3.691.
	 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 (1984): 1983 Term, p. 153, sec. 6.84.
	 For cases dealing generally with increasing a sentence, see sec. 9.495.
	 For cases dealing with double jeopardy limitations on increasing a sentence, see sec. 29.6.
	 For cases dealing with due process limitations on increasing a sentence, see sec. 22.63.

	9.954  No need to consider argument that trial court abused discretion in sentencing when matter remanded for resentencing on other grounds
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1921.

	9.955  Matters considered on review
	9.9551  Sentencing guidelines sheet filled out by sentencing court
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 9-33, sec. 9.9431.

	9.9552  Appellate court may consider trial court's disclaimer of consideration of improper sentencing factors at postconviction hearing challenging sentence
	 For cases dealing with this subject, see sec. 9.2881.

	9.9553  Entire record, including any postconviction proceedings
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶9.


	9.956  Use of sec. 974.06 motion to obtain review of sentence
	9.9561  In general
	 For cases dealing with this subject, see sec. 9.831.

	9.9562  When defendant is challenging his sentence as unauthorized, sec. 974.06 motion is not exclusive remedy; defendant may have sentence reviewed on direct appeal
	 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 (Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911.


	9.957  Applicability of harmless-error rule to errors in sentencing
	9.9571  In general
	 State v. Sherman, 2008 WI App 57, 310 Wis. 2d 248, 750 N.W.2d 500, at ¶8.
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.

	9.9572  Improper interjection of defendant's exercise of first amendment rights into sentencing process
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.


	9.958  Attorney general's review of presentence report and disclosure of its contents when responding to challenge to sentence on appeal
	9.9581  Need to seek authorization from court to review presentence report and disclose its contents
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶47-49.

	9.9582  Court from whom attorney general should seek authorization to review presentence report and disclose its contents
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶47-49.


	9.959  Other matters
	9.9591  Public defender's right to obtain copy of presentence report as part of postconviction proceedings
	 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 9.1222.

	9.9592  Statute curing error in excessive sentence
	 For cases dealing with this subject, see sec. 9.49993.

	9.9593  In mounting appellate challenge to sentence, defendant has no right of access to notes prepared by trial court for sentencing
	 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 (Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941.

	9.9594  When original judgment of conviction placed defendant on probation, but probation was revoked and new judgment of conviction has been entered sentencing defendant to imprisonment, defendant may file motion to modify sentence and appeal from its denial in manner provided in Wis. Stat. §§ 809.30(2) and 973.19(1)
	 For cases dealing with this subject, see sec. 10.3224.

	9.9595  Appellate court's duty to search record to determine whether sentence can be sustained as proper discretionary act when trial court has failed to adequately set forth reasons for sentence imposed
	 For cases dealing with this subject, see sec. 9.224.

	9.9596  Federal appellate court's review of sentence imposed by federal court
	9.95961  Jurisdiction under §3742(a)(1) to review sentence “imposed in violation of law”
	 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 Term USSC-25.

	9.95962  When federal government may seek review of sentence
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).

	9.95963  Appellate court may not correct erroneous sentence to appealing defendant's detriment absent cross-appeal attacking erroneous sentence by government
	 For cases dealing with this subject, see sec. 9.9598.


	9.9597  Defendant has right to meaningful appellate review of sentence
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶13.

	9.9598  Appellate court may not correct erroneous sentence to appealing defendant's detriment absent cross-appeal attacking erroneous sentence by government
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
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	 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 (Ct. App. 1994): 1994 Term, p. 10-1, sec. 10.1212.
	 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 (Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 10-1, sec. 10.121.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 10-2, sec. 10.121.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 10-1, sec. 10.121.
	 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 131, sec. 7.121.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 87, sec. 7.111.
	 State v. Machner, 92 Wis. 2d 797, 285 N.W.2d 905 (Ct. App. 1979): 1979 Term, p. 85, sec. 7.11.
	 For cases dealing with the question when the right to due process requires the grant of a new trial based on newly discovered evidence, see sec. 22.871.

	10.1222  First requirement for granting new trial based on newly discovered evidence: evidence must have come to moving party's knowledge after trial
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶15.
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶20-21.

	10.1223  Second requirement for granting new trial based on newly discovered evidence: moving party must not have been negligent in seeking to discover it
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶15.
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶17.
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶20-21.

	10.1224  Third requirement for granting new trial based on newly discovered evidence: evidence must be material to issue
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶15.
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶18.

	10.1225  Fourth requirement for granting new trial based on newly discovered evidence: evidence must not be merely cumulative to testimony which was introduced at trial
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶15.

	10.1226  Fifth requirement for granting new trial based on newly discovered evidence: evidence must create reasonable probability that outcome would be different on retrial
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶19.
	10.12261  In general
	 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 N.W.2d 42, at ¶32-50.
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶44.
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶16-23.
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.

	10.12262  Meaning of "reasonable probability"
	 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 N.W.2d 42, at ¶33.
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶44, 52-53.
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶16-23.
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.

	10.12263  In determining whether there is reasonable probability that a different result would obtain on retrial, trial court may make, and rely on, assessment that newly discovered evidence is not credible
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶17.
	 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 16.1412.

	10.12264  This requirement not governed by any standard of proof;  defendant not required to establish it by clear and convincing evidence
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶157-162.
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶44.
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶13.

	10.12265  Does this requirement impose "outcome determinative" standard?
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶52-53.
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶20-22.

	10.12266  After determining that both parties presented credible evidence, it is not trial court's role to weigh evidence in determining whether there is reasonable probability of different result
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶18.


	10.1227  Victim's or other witness's recantation
	10.12271  In general
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶24-27.
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 10-16, sec. 10.4363.
	 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 (Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221.
	 State v. Terrance J.W., 202 Wis. 2d 496, 550 N.W.2d 445 (Ct. App. 1996): 1995 Term, p. 10-1, sec. 10.1222.
	 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 10.4353.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 For cases dealing with this subject when a victim's or witness's recantation is offered as grounds for withdrawal of a guilty or no contest plea, see sec. 10.43431.

	10.12272  Need for corroboration
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 10-16, sec. 10.4363.
	 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 (Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221.
	 State v. Terrance J.W., 202 Wis. 2d 496, 550 N.W.2d 445 (Ct. App. 1996): 1995 Term, p. 10-1, sec. 10.1222.
	 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 10.4353.
	 For cases dealing with this subject when a victim's or witness's recantation is offered as grounds for withdrawal of a guilty or no contest plea, see sec. 10.43433.

	10.12273  Remedy when appellate court finds error in trial court's denial of new trial
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 10-16, sec. 10.4363.
	 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 (Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221.

	10.12274  Using this ground as basis for seeking withdrawal of guilty plea in general
	 For cases dealing with this subject, see sec. 10.43431.

	10.12275  Using this ground as basis for seeking withdrawal of guilty plea before sentencing
	 For cases dealing with this subject, see sec. 10.43432.


	10.1228  Burden and standard of proof to be applied in determining whether defendant entitled to new trial based on newly discovered evidence
	10.12281  In general
	 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 N.W.2d 42, at ¶32.
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶161.
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶23.
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶11.
	 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 (Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221.
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225.

	10.12282  Fifth requirement—reasonable probability that outcome would be different—not governed by any standard of proof;  defendant not required to establish it by clear and convincing evidence
	 For cases dealing with this subject, see sec. 10.12264.


	10.1229  Using this ground as basis for withdrawal of plea
	10.12291  In general
	 For cases dealing with this subject, see sec. 10.4341.

	10.12292  Before sentencing
	 For cases dealing with this subject, see sec. 10.4342.



	10.123  Newly discovered evidence (cont'd)
	10.1231  What does, and does not, constitute newly discovered evidence in general
	10.12311  Newly available testimony from codefendant is not newly discovered evidence warranting new trial where defendant was aware of possible testimony before or at trial and codefendant previously declined to testify for fear of self-incrimination
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶10.
	 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 (Ct. App. 1994): 1994 Term, p. 10-1, sec. 10.1212.

	10.12312  Newly discovered evidence does not include the "new appreciation of the importance of evidence previously known but not used"
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶16-17.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶7-28.

	10.12313  Is testimony or other evidence that simply affects credibility or is "only impeaching in character" newly discovered evidence warranting new trial?
	 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 N.W.2d 42, at ¶40, 47.
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶23.


	10.1232  Determining whether particular evidence constitutes newly discovered evidence
	10.12321  Discovery, through DNA testing, that material in victim's fingernail scrapings could not have come from either defendant or victim
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.

	10.12322  Shift in mainstream medical opinion regarding evidence that state relied on in securing conviction
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶1-23.

	10.12323  Expert witness's false testimony regarding his or her credentials
	 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 N.W.2d 42, at ¶1-50.


	10.1233  Appellate review of trial court's determination whether evidence constituted newly discovered evidence
	10.12331  In general
	 State v. Plude, 2008 WI 58, 310 Wis. 2d 28, 750 N.W.2d 42, at ¶31, 33.
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶8, 14, 16.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶14.
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶10-12.

	10.12332  When defendant contends that due process requires grant of new trial based on newly discovered evidence
	 For cases dealing with this subject, see sec. 22.8712.


	10.1234  Other matters
	10.12341  When constitutional right to due process requires grant of new trial based on newly discovered evidence
	 For cases dealing with this subject, see sec. 22.871.

	10.12342  Test is not what counsel knows or is aware of, but what his or her client is or should be aware of
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶12, 21.

	10.12343  Defendant's right to have trial court make postconviction in camera inspection of documents or records (e.g., victim's mental health treatment records) to determine whether they contain newly discovered evidence
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶1-32.
	 For cases dealing generally with a defendant's right to have trial court make postconviction in camera inspection of documents or records (e.g., victim's mental health treatment records) that are privileged or protected or in the possession of third parties to determine whether they contain exculpatory evidence, and to have access to those documents or records if they are found to contain exculpatory evidence after in camera inspection, see 6.89312.

	10.12344  Motions for new trial based on newly discovered evidence are entertained with great caution
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶14.



	10.124  In the interest of justice
	10.1241  In general
	 State v. Cuyler, 110 Wis. 2d 133, 327 N.W.2d 662 (1983): 1982 Term, p. 98, sec. 5.893.
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶13.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 10-1, sec. 10.1211.
	 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613.
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-3, sec. 10.122.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 8-10, sec. 8.565.
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 96, sec. 7.121.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 87, sec. 7.12.
	 For cases dealing with the appellate courts' power to order a new trial in the interest of justice, see sec. 11.81.

	10.1242  May be based on finding that real controversy was not fully tried
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211.

	10.1243  Need for showing of likelihood of different result on retrial
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211.

	10.1244  Scope of errors reached
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211.

	10.1245  On appeal from denial of § 974.06 motion, does supreme court have authority to remand to circuit court for motion for postconviction relief based upon interest of justice?
	 For cases dealing with this subject, see sec. 10.288.

	10.1246  Remand from appellate court to trial court for motion for postconviction relief in interest of justice
	 For cases dealing with this subject, see sec. 11.876.

	10.1247  Appellate review of trial court's denial of new trial in interest of justice
	 For cases dealing with this subject, see sec. 11.8151.



	10.13  Evidentiary Hearing
	10.131  When required (i.e., when allegations of defendant's motion sufficient to require evidentiary hearing)
	10.1311  In general
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶1-56.
	 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 N.W.2d 433, at ¶1-34.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶19.
	 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 (Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622.
	 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 331 (Ct. App. 1993): 1992 Term, p. 10-5, sec. 10.441.
	 For cases dealing with when an evidentiary hearing is required on a sec. 974.06 motion, see sec. 10.251.

	10.1312  When motion based on claim of newly discovered evidence
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶1-56.

	10.1313  In determining whether allegations are sufficient, admissibility and/or credibility are irrelevant
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶54.


	10.132  Defendant's rights at hearing
	10.1321  Right to be present
	 For cases dealing with this subject, see sec. 10.164.

	10.1322  No right to confrontation
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313.


	10.133  Burden and standard of proof
	10.1331  In general
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225.

	10.1332  On question whether new trial should be granted on basis of newly discovered evidence
	 For cases dealing with this subject, see sec. 10.1228.


	10.134  Propriety of conducting hearing on motion telephonically
	 For cases dealing with this subject, see sec. 10.167.


	10.14  When Granting New Trial Constitutes Error
	10.141  Where error has not prejudiced the moving party
	 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 (1979): 1978 Term, p. 70, sec. 7.11.

	10.142  When instructional error upon which grant of new trial was predicated was harmless
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 10-1, sec. 10.131.

	10.143  Failure to consider interest of victim in avoiding new trial
	 Morris v. Slappy, 103 S. Ct. 1610 (1983): 1982 Term, p. 134, sec. 8.263.


	10.15  Appellate Review Of Disposition Of Motion
	10.151  Standard of review
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶109.
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶24.
	 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 (1995): 1994 Term, p. 8-18, sec. 8.6913.
	 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 (1982): 1982 Term, p. 119, sec. 7.141.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 85, sec. 7.12.
	 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶14.
	 State v. Terrance J.W., 202 Wis. 2d 496, 550 N.W.2d 445 (Ct. App. 1996): 1995 Term, p. 10-1, sec. 10.1222.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 10-1, sec. 10.141.
	 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 (Ct. App. 1985): 1985 Term, p. 103, sec. 7.14.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 87, sec. 7.112.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 87, sec. 7.13.

	10.152  When denial of motion appealable
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 119, sec. 7.142.

	10.153  No need to consider correctness of dismissal of motion on procedural grounds when appellate court considers issues defendant raised and finds them meritless
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.


	10.16  Other Matters
	10.161  Effect of defendant's escape during pendency of motion
	10.1611  In general
	 Beard v. Kindler, 130 S. Ct. 612 (2009).
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-12, sec. 42.712.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 10-5, sec. 10.2122.

	10.1612  Dismissal because of escape is dismissal on the merits
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 10-5, sec. 10.2122.

	10.1613  Defendant's fugitive status during pendency of postconviction motion constitutes forfeiture of relief sought by motion
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.


	10.162  Effect of defendant's death during pendency of motion
	10.1621  In general
	 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 411 (1988): 1987 Term, p. 11-15, sec. 11.8952.
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281.
	 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8961.
	 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 (Ct. App. 1984): 1983 Term, p. 204, sec. 10.896.
	 For cases dealing with the effect of the defendant's death on an appeal, see sec. 11.8938.

	10.1622  When defendant commits suicide
	 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 411 (1988): 1987 Term, p. 11-15, sec. 11.8952.
	 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962.


	10.163  Need for motion for new trial to preserve error for appellate review
	 For cases dealing with this subject, see sec. 11.452.

	10.164  Defendant's right to be present at hearing
	 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993): 1993 Term, p. 10-2, sec. 10.162.
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313.
	 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 (Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622.
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 10-1, sec. 10.151.
	 For cases dealing generally with a defendant's statutory right to be present at postconviction evidentiary hearings, see sec. 12.7725.

	10.165  Defendant's competency during postconviction proceedings, including motion for new trial and appeal
	10.1651  Need for competency
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 (1994): 1994 Term, p. 11-5, sec. 11.3822.

	10.1652  Standard and determination of competency
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 (1994): 1994 Term, p. 11-5, sec. 11.3822.

	10.1653  Procedures to follow when defendant incompetent
	 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 (1994): 1994 Term, p. 11-5, sec. 11.3822.


	10.166  Clerk's entry of order denying postconviction motion if decision on motion not made within sixty days of its filing
	 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 (Ct. App. 1994): 1994 Term, p. 10-2, sec. 10.162.

	10.167  Propriety of conducting hearing on motion telephonically
	 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993): 1993 Term, p. 10-2, sec. 10.162.

	10.168  Defendant's right to postconviction discovery
	10.1681  In general
	 For cases dealing with this subject, see sec. 6.8994.

	10.1682  Defendant's right of access to victim's mental health treatment records as part of bringing of postconviction motion for new trial
	 For cases dealing with this subject, see sec. 6.89212.

	10.1683  Defendant's right to have trial court make postconviction in camera inspection of documents or records (e.g., victim's mental health treatment records) that are privileged or protected or in the possession of third parties to determine whether they contain exculpatory evidence, and to have access to those documents or records if they are found to contain exculpatory evidence after in camera inspection
	 For cases dealing with this subject, see sec. 6.89312.


	10.169  Other matters
	10.1691  Court's right to explain apparently erroneous ruling as misstatement
	 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 (1982): 1981 Term, p. 150, sec. 12.2182.

	10.1692  Defendant has no right to raise issues pro se in motion for new trial in trial court during pendency of appeal in which he is represented by counsel
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161.

	10.1693  Treating untimely sec. 809.30 motion as sec. 974.06 motion
	 For cases dealing with this subject, see sec. 10.112.




	10.2  Section 974.06 Motion
	10.21  Scope Of Motion
	10.211  In general
	 United States v. Addonizio, 99 S. Ct. 2235 (1979): 1978 Term, p. 70, sec. 7.21.
	 United States v. Timmreck, 99 S. Ct. 2085 (1979): 1978 Term, p. 70, sec. 7.21.
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶33.
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶23-24.
	 State v. Escalona-Naranjo, 185 Wis. 2d 168, 517 N.W.2d 157 (1994): 1993 Term, p. 10-7, sec. 10.241.
	 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 (1986): 1985 Term, p. 103, sec. 7.21.
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 119, sec. 7.21.
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 85, sec. 7.21.
	 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 (1978): 1978 Term, p. 70, sec. 7.21.
	 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 (1978): 1978 Term, p. 70, sec. 7.21.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶26-27.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶19.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.
	 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393.
	 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 (Ct. App. 1982): 1981 Term, p. 96, sec. 7.21.
	 State v. Johnson, 101 Wis. 2d 698, 305 N.W.2d 188 (Ct. App. 1981): 1980 Term, p. 87, sec. 7.21.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 85, sec. 7.21.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 85, sec. 7.21.
	 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 71, sec. 7.23.
	 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 (Ct. App. 1978): 1978 Term, p. 71, sec. 7.21.
	 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. App. 1978): 1978 Term, p. 70, sec. 7.21.
	 For cases dealing with the review of an issue considered or disposed of on previous appeal, see sec. 10.284.

	10.212  Does not reach ground or issue that has been "finally adjudicated" (e.g., disposed of in prior appeal)
	10.2121  In general
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶40.
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶10-12.
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶1-17.
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶12, 15.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 10-5, sec. 10.2122.
	 For cases dealing with the use of a sec. 974.06 motion to review issues considered or disposed of on previous appeal, see sec. 10.284.

	10.2122  Ground has been finally adjudicated when it has been raised in postconviction motion that is dismissed because defendant escaped
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 10-5, sec. 10.2122.

	10.2123  Ground has been finally adjudicated when it has been raised in postconviction motion, and appeal from denial of motion has been dismissed for failure to comply with appellate rules
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶12.

	10.2124  Ground has been finally adjudicated when it has been considered in no- merit decision
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶40.
	 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696 N.W.2d 574, at ¶1-27.

	10.2125  Rephrasing same issue in slightly different terms does not create new issue that may be considered in sec. 974.06 motion
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶15.

	10.2126  Ground has not been finally adjudicated when evidence offered in support of ground in prior motion was entirely different in character from evidence offered in current motion
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶10-12.


	10.213  Does not reach grounds that could have been, but were not, raised in prior proceedings attacking judgment of conviction
	10.2131  Grounds that could have been, but were not, raised on prior sec. 974.02 motion or appeal
	 For cases dealing with this subject, see secs. 10.242 and 10.243.

	10.2132  Grounds that could have been, but were not, raised in prior sec. 974.06 motion
	 For cases dealing with this subject, see sec. 10.244.

	10.2133  Grounds that could have been, but were not, raised on prior no-merit appeal
	 For cases dealing with this subject, see sec. 10.245.


	10.214  Does not reach ground based on "new rule" announced after defendant's conviction became final
	 For cases dealing with this subject, see sec. 10.298.

	10.215  Does not reach request for new trial in interest of justice
	10.2151  In general
	 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. App. 1990): 1989 Term, p. 10-4, sec. 10.281.
	 For cases dealing with whether an appellate court may reverse a conviction in the interest of justice on appeal from the denial of a sec. 974.06 motion, see 10.287.

	10.2152  On appeal from denial of § 974.06 motion, does supreme court have authority to remand to circuit court for motion for postconviction relief based upon interest of justice?
	 For cases dealing with this subject, see sec. 10.288.


	10.216  Other matters generally not reached
	10.2161  Does not reach request for modification of sentence based on "new factors"
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶19.
	 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 (Ct. App. 1990): 1990 Term, p. 10-2, sec. 10.212.

	10.2162  Does not reach request for modification of sentence based on challenge to court's exercise of sentencing discretion
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶19.

	10.2163  Does not reach attack on waiver of juvenile court jurisdiction
	 For cases dealing with this subject, see sec. 42.3988.

	10.2164  Does not reach request for award of money judgment against state (e.g., refund of restitution monies improperly collected by state)
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	10.2165  Does not reach failure to instruct on lesser-included offense
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.

	10.2166  Does not reach error in sentencing
	 State v. Varnell, 153 Wis. 2d 334, 450 N.W.2d 524 (Ct. App. 1989): 1989 Term, p. 10-4, sec. 10.213.

	10.2167  Does not reach claim of ineffective assistance of appellate counsel
	 For cases dealing with this subject, see sec. 25.26111.


	10.217  Particular errors and other matters reached
	10.2171  Sufficiency of evidence to convict
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶25-30.
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 10-1, sec. 10.212.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 85, sec. 7.21.

	10.2172  Failure to establish factual basis for plea
	 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.214.

	10.2173  Whether newly discovered evidence warranting new trial exists
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶8.
	 For case dealing generally with the due process right to a new trial based on newly discovered evidence, see sec. 22.871.

	10.2174  Defendant's claim that prosecutor breached plea agreement, which raises due process claim
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶19.

	10.2175  Constitutional and jurisdictional issues that were not raised at original trial
	10.2176  At trial
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.


	10.218  Other matters
	10.2181  Fact that ultimate constitutional issue will be resolved by determination of nonconstitutional question does not keep issue from being constitutional issue reachable by sec. 974.06 motion
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.



	10.22  Time For Bringing
	10.221  In general
	 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 (1986): 1985 Term, p. 103, sec. 7.22.
	 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 (Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532.

	10.222  Cannot bring before conclusion of any proceedings related to Wis. Stat. § 974.02 motion
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161.


	10.23  Who May Bring—Requirement Of "Custody Under Sentence"
	10.231  In general
	 Jessen v. State, 95 Wis. 2d 207, 290 N.W.2d 685 (1980): 1979 Term, p. 86, sec. 7.22.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 86, sec. 7.22.
	 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 (1979): 1978 Term, p. 71, sec. 7.22.
	 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 (Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233.
	 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 10.842.
	 State v. Bell, 122 Wis. 2d 427, 362 N.W.2d 443 (Ct. App. 1984): 1984 Term, p. 131, sec. 7.22.

	10.232  "Custody" includes control and supervision of probation
	 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 (Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233.

	10.233  "Under sentence" includes being on straight probation with sentence withheld; defendant placed on probation, with withheld sentence, is "in custody under sentence of a court"
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶16.
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶23.
	 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 (Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233.


	10.24  Effect Of Failure To Raise Issue In Prior Proceedings Attacking Judgment Of Conviction: Motion Does Not Reach Grounds That Could Have Been, But Were Not, Raised In Prior Proceedings Attacking Judgment Of Conviction (Escalona-Naranjo Rule)
	10.241  Rule in general
	10.2411  In general
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶33, 54.
	 State v. Escalona-Naranjo, 185 Wis. 2d 168, 517 N.W.2d 157 (1994): 1993 Term, p. 10-7, sec. 10.241.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶21.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶10.
	 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 714 N.W.2d 238, at ¶9.
	 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 494, 713 N.W.2d 160, at ¶9-12, 20.
	 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 709 N.W.2d 893, at ¶16.
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶1-17.
	 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696 N.W.2d 574, at ¶1, 25.
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶8-11.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶4.
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶6-10.

	10.2412  Retroactivity of rule
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶1-13.

	10.2413  Escalona-Naranjo rule is not "ironclad"; issue waived under rule may still be addressed by court in its discretion
	 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 714 N.W.2d 238, at ¶5.
	 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 709 N.W.2d 893, at ¶19.
	 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696 N.W.2d 574, at ¶20.


	10.242  Grounds that could have been, but were not, raised by Wis. Stat. § 809.30 (i.e., Wis. Stat. § 974.02) motion for new trial
	10.2421  In general
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶15-57.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Escalona-Naranjo, 185 Wis. 2d 168, 517 N.W.2d 157 (1994): 1993 Term, p. 10-7, sec. 10.241.
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶10.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7.
	 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶13-19.
	 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 (Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245.
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, sec. 41.523.
	 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-16, sec. 25.2613.
	 State v. Tolefree, 209 Wis. 2d 421, 563 N.W.2d 175 (Ct. App. 1997): 1996 Term, p. 10-6, sec. 10.241.
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.2612.
	 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 10.842.
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161.
	 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 (Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512.
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.

	10.2422  Bar on raising issue that defendant failed to raise by motion for new trial only applies when motion for new trial was actually brought
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶44.


	10.243  Grounds that could have been, but were not, raised on earlier direct appeal from conviction
	10.2431  In general
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶15-57.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Escalona-Naranjo, 185 Wis. 2d 168, 517 N.W.2d 157 (1994): 1993 Term, p. 10-7, sec. 10.241.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶10.
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶1-17.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7.
	 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶13-19.
	 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-16, sec. 25.2613.
	 State v. Tolefree, 209 Wis. 2d 421, 563 N.W.2d 175 (Ct. App. 1997): 1996 Term, p. 10-6, sec. 10.241.
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.2612.
	 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 10.842.
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161.
	 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 (Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512.
	 State v. Setagord, 187 Wis. 2d 340, 523 N.W.2d 124 (Ct. App. 1994): 1994 Term, p. 9-14, sec. 9.4911.
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 10-1, sec. 10.213.
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-4, sec. 10.241.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 86, sec. 7.23.

	10.2432  When defendant is represented by same counsel both at trial and on appeal, inability of defendant's trial counsel to assert his own ineffectiveness constitutes "sufficient reason" for not asserting the question of ineffectiveness of trial counsel on direct appeal from conviction
	 State v. Hensley, 221 Wis. 2d 473, 585 N.W.2d 683 (Ct. App. 1998): 1998 Term, p. 10-2, sec. 10.2442.
	 For cases dealing generally with the question whether representation by the same counsel both at trial and in an earlier proceeding attacking the conviction constitutes a sufficient reason for not asserting the question of ineffectiveness of counsel in the earlier proceeding, see sec. 10.2463.

	10.2433  Bar on raising issue that defendant failed to raise on earlier direct appeal only applies when direct appeal was actually taken
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶44.


	10.244  Grounds that could have been, but were not, raised on earlier sec. 974.06 motion
	10.2441  In general
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶1-17.
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶6-10.
	 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶13-19.
	 State ex rel. Schmidt v. Cooke, 180 Wis. 2d 187, 509 N.W.2d 96 (Ct. App. 1993): 1993 Term, p. 25-14, sec. 25.2612.
	 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 (Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513.
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.
	 State ex rel. Dismuke v. Kolb, 149 Wis. 2d 270, 441 N.W.2d 253 (Ct. App. 1989): 1988 Term, p. 10-3, sec. 10.241.
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 96, sec. 7.232.
	 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 (Ct. App. 1978): 1978 Term, p. 71, sec. 7.25.
	 For cases dealing with the prohibition on successive sec. 974.06 motions, see sec. 10.2996.

	10.2442  When defendant is represented by same counsel both at trial and in original sec. 974.06 motion, inability of defendant's trial counsel to assert his own ineffectiveness constitutes "sufficient reason" for not asserting the question of ineffectiveness of counsel in the original sec. 974.06 motion
	 State v. Hensley, 221 Wis. 2d 473, 585 N.W.2d 683 (Ct. App. 1998): 1998 Term, p. 10-2, sec. 10.2442.
	 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 (Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513.
	 For cases dealing generally with the question whether representation by the same counsel both at trial and in an earlier proceeding attacking the conviction constitutes a sufficient reason for not asserting the question of ineffectiveness of counsel in the earlier proceeding, see sec. 10.2463.


	10.245  Grounds that could have been, but were not, raised on earlier no-merit appeal
	10.2451  In general
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶13-16.
	 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 709 N.W.2d 893, at ¶1-29.
	 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696 N.W.2d 574, at ¶1-27.

	10.2452  When ground was not addressed in no-merit report and/or no-merit decision
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶14-16.
	 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 709 N.W.2d 893, at ¶1-29.


	10.246  Circumstances that may constitute sufficient reason for failing to raise issue in earlier proceeding
	10.2461  In general
	10.2462  Ineffective assistance of counsel representing defendant in earlier proceeding in which issue was not raised
	10.24621  In general
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶51-57.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶10-12, 15-16, 24.
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.2612.

	10.24622  When issue was not raised by counsel in no-merit report
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶15-16, 24.


	10.2463  When issue is ineffectiveness of trial counsel and trial counsel represented defendant in earlier proceeding
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶22, 24.
	 State v. Hensley, 221 Wis. 2d 473, 585 N.W.2d 683 (Ct. App. 1998): 1998 Term, p. 10-2, sec. 10.2442.
	 For cases dealing generally with the question whether representation by the same counsel both at trial and in an earlier sec. 974.06 proceeding attacking the conviction constitutes a sufficient reason for not asserting the question of ineffectiveness of counsel in the earlier sec. 974.06 proceeding, see sec. 10.2442.
	 For cases dealing with the question whether representation by the same counsel both at trial and on earlier direct appeal attacking the conviction constitutes a sufficient reason for not asserting the question of ineffectiveness of counsel on earlier direct appeal, see sec. 10.2432.

	10.2464  Change in law that was unforeseeable; controlling decision handed down after earlier proceeding
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 10-7, sec. 10.2433.

	10.2465  Decision from another jurisdiction bearing on issue was handed down after earlier proceeding
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶16-17.


	10.247  Issues to which Escalona-Naranjo rule does not, or may not, apply
	10.2471  Rule does not apply to attack on sufficiency of (1) state's proof of defendant's repeater status or (2) defendant's admission of repeater status
	 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 494, 713 N.W.2d 160, at ¶13-17.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶7-8.
	 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 (Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245.

	10.2472  Rule may not apply to claim of ineffective assistance of counsel
	 Massaro v. United States, 123 S. Ct. 1843 (2003).
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶31.


	10.248  Other matters
	10.2481  Restrictions on right to raise issue that could have been but was not raised in prior sec. 974.02 motion or prior appeal do not apply to defendant seeking postconviction relief who is not in custody
	 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 10.842.

	10.2482  Effect of state's failure to raise, in trial court, argument that defendant waived right to raise issue by his failure to raise it in earlier proceeding attacking conviction
	10.24821  May constitute waiver of state's right to argue waiver
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶21-24.
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶6-10.
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.

	10.24822  Does not necessarily constitute waiver of state's right to argue waiver
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶6-10.


	10.2483  Approval of state's limiting briefing to procedural bar issue and asking leave to file supplemental brief addressing issues on merits if court hold defendant is not procedurally barred from raising appellate claims
	 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696 N.W.2d 574, at ¶13.

	10.2484  Standard of appellate review of Escalona-Naranjo issues
	 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 494, 713 N.W.2d 160, at ¶8.
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶10.

	10.2485  Defendant cannot use Wis. Stat. § 973.13, as interpreted in Flowers decision, to evade Escalona-Naranjo rule on any issue other than whether sentence imposed was in excess of maximum term authorized by law (which includes enhanced penalty with respect to which state has not proven, or gained defendant's admission to, prior conviction upon which enhanced penalty based)
	 State v. Mikulance, 2006 WI App 69, 291 Wis. 2d 494, 713 N.W.2d 160, at ¶1-21.



	10.25  Evidentiary Hearing
	10.251  When required; when allegations of petition are sufficient to require hearing
	 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 N.W.2d 433, at ¶1-34.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996): 1995 Term, p. 25-23, sec. 25.2622.
	 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 (1986): 1985 Term, p. 103, sec. 7.25.
	 Rohl v. State, 96 Wis. 2d 621, 292 N.W.2d 636 (1980): 1979 Term, p. 86, sec. 7.24.
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶5, 11.
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.
	 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 (Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622.
	 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 (Ct. App. 1990): 1990 Term, p. 9-3, sec. 9.181.
	 Verser v. State, 85 Wis. 2d 319, 270 N.W.2d 241 (Ct. App. 1978): 1978 Term, p. 74, sec. 7.424.

	10.252  Matters properly considered
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 97, sec. 7.271.

	10.253  When defendant's presence required
	 For cases dealing with this subject, see sec. 10.294.


	10.26  Burden And Standard Of Proof
	 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 (1986): 1985 Term, p. 103, sec. 7.26.
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 119, sec. 7.25.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 71, sec. 7.23.
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.
	 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 (Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513.
	 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 (Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221.
	 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 (Ct. App. 1990): 1990 Term, p. 10-3, sec. 10.26.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-4, sec. 10.26.
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 96, sec. 7.25.
	 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 71, sec. 7.23.

	10.27  Appellate Review Of Disposition Of Motion
	10.271  Necessity of entry of order
	 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 (Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532.
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): 1979 Term, p. 87, sec. 7.251.

	10.272  Order denying motion is final order appealable as of right
	 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 (Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532.

	10.273  Referral to public defender for representation
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): 1979 Term, p. 127, sec. 9.55.

	10.274  When trial court does not address issue raised on motion, appellate court will remand for reconsideration of issue
	 State v. Flores, 158 Wis. 2d 636, 462 N.W.2d 899 (Ct. App. 1990): 1990 Term, p. 10-3, sec. 10.271.

	10.275  Appellate court may not reverse conviction in interest of justice on appeal from denial of sec. 974.06 motion
	 For cases dealing with this subject, see sec. 10.287.

	10.276  Standard of review
	10.2761  Of trial court's findings
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 71, sec. 7.27.
	 Bergenthal v. State, 85 Wis. 2d 590, 271 N.W.2d 30 (1978): 1978 Term, p. 71, sec. 7.27.

	10.2762  Of trial court's determination whether constitutional violation occurred
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121.

	10.2763  Of question whether motion is procedurally barred under Escalona-Naranjo
	 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696 N.W.2d 574, at ¶14.


	10.277  Appropriate relief on appeal
	 Rohl v. State, 96 Wis. 2d 621, 292 N.W.2d 636 (1980): 1979 Term, p. 86, sec. 7.24.

	10.278  Appellate court may not exercise power of discretionary reversal on appeal from denial of motion
	 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. App. 1990): 1989 Term, p. 10-4, sec. 10.281.


	10.28  Other Matters
	10.281  Amendment of motion
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 96, sec. 7.232.

	10.282  Applicability of plain error doctrine
	 United States v. Frady, 102 S. Ct. 1584 (1982): 1981 Term, p. 97, sec. 7.274.

	10.283  Court's right to explain apparently erroneous ruling as misstatement
	 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 (1982): 1981 Term, p. 150, sec. 12.2182.

	10.284  Review of issue considered or disposed of on previous appeal
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 120, sec. 7.271.
	 State v. Brown, 96 Wis. 2d 238, 291 N.W.2d 528 (1980): 1979 Term, p. 86, sec. 7.21.
	 Beamon v. State, 93 Wis. 2d 215, 286 N.W.2d 592 (1980): 1979 Term, p. 85, sec. 7.21.
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 10-1, sec. 10.213.
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 97, sec. 7.273.

	10.285  No need to follow Anders (i.e., no-merit) procedures when appointed counsel concludes further proceedings are unwarranted
	 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 Term, p. 135, sec. 7.271.

	10.286  Disqualification of judge to hear motion because he is material witness
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 71, sec. 7.26.

	10.287  May appellate court reverse conviction in interest of justice on appeal from denial of sec. 974.06 motion?
	10.2871  In general
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶110-114.
	 State v. Allen, 157 Wis. 2d 265, 459 N.W.2d 461 (1990): 1990 Term, p. 10-3, sec. 10.281.
	 State v. Allen, 159 Wis. 2d 53, 464 N.W.2d 426 (Ct. App. 1990): 1990 Term, p. 10-3, sec. 10.281.
	 State v. Allen, 154 Wis. 2d 804, 454 N.W.2d 44 (Ct. App. 1990): 1989 Term, p. 10-4, sec. 10.281.

	10.2872  Supreme court has inherent authority to order new trial in interest of justice on appeal from denial of sec. 974.06 motion
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶110-114.


	10.288  On appeal from denial of § 974.06 motion, does supreme court have authority to remand to circuit court for motion for postconviction relief based upon interest of justice?
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶15.
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶3, 46.

	10.289  Relief that may be awarded to defendant bringing motion
	10.2891  In general
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	10.2892  Trial court not authorized to award money judgment against state (e.g., for restitution monies improperly collected from defendant by state)
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.



	10.29  Other matters (cont'd)
	10.291  Right to counsel in sec. 974.06 proceeding
	 For cases dealing generally with a defendant's right to counsel on a sec. 974.06 motion, see sec. 25.172.
	 For cases dealing with an indigent's right to the appointment of counsel for purposes of pursuing a sec. 974.06 motion, see sec. 25.54312.

	10.292  Effect of defendant's death during pendency of motion
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281.

	10.293  Sec. 974.06 motion is not proper vehicle for challenging ineffective assistance of appellate counsel
	 For cases dealing with this subject, see sec. 25.26111.

	10.294  Defendant's right to be present at hearing on motion
	 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993): 1993 Term, p. 10-2, sec. 10.162.
	 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 (Ct. App. 1995): 1995 Term, p. 25-26, sec. 25.2622.
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 10-2, sec. 10.251.
	 For cases dealing generally with a defendant's statutory right to be present at postconviction evidentiary hearings, see sec. 12.7725.

	10.295  Propriety of conducting hearing on motion telephonically
	 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993): 1993 Term, p. 10-2, sec. 10.162.

	10.296  Defendant has no right to raise issues pro se in trial court during pendency of appeal in which he is represented by counsel
	 For cases dealing with this subject, see sec. 10.1692.

	10.297  Cannot bring Wis. Stat. § 974.06 motion before conclusion of any proceedings related to Wis. Stat. § 974.02 motion
	 For cases dealing with this subject, see sec. 10.222.

	10.298  Defendant not entitled to relief based on decisions which were issued after his conviction became final and which announced a "new rule"
	 For cases dealing with this subject, see sec. 47.214.

	10.299  Other matters
	10.2991  Post-trial discovery
	 For cases dealing with this subject, see sec. 6.8994.

	10.2992  In applying sec. 974.06, Wisconsin courts are not bound by United States Supreme Court's or other federal courts' holdings regarding federal habeas corpus law
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶10.

	10.2993  History of motion
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶15-22.

	10.2994  Nature and purpose of motion
	10.29941  In general
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶15-22.

	10.29942  Motion is primary method by which defendant may challenge conviction after time for direct appeal has expired
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶26.


	10.2995  Sec. 974.06 proceeding is civil in nature
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶11, 13.

	10.2996  Prohibition on successive motions
	 State ex rel. Schmidt v. Cooke, 180 Wis. 2d 187, 509 N.W.2d 96 (Ct. App. 1993): 1993 Term, p. 25-14, sec. 25.2612.
	 State ex rel. Dismuke v. Kolb, 149 Wis. 2d 270, 441 N.W.2d 253 (Ct. App. 1989): 1988 Term, p. 10-3, sec. 10.241.

	10.2997  Remand from appellate court to trial court for motion for postconviction relief in interest of justice
	 For cases dealing with this subject, see sec. 11.876.

	10.2998  Other matters
	 Bergenthal v. State, 85 Wis. 2d 590, 271 N.W.2d 30 (1978): 1978 Term, p. 71, sec. 7.26.




	10.3  Motion To Modify Sentence
	10.31  Trial Court's Inherent Power To Modify Sentence
	10.311  In general
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶115.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶10.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶11.
	 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997): 1996 Term, p. 10-9, sec. 10.3335.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Hegwood, 113 Wis. 2d 544, 335 N.W.2d 399 (1983): 1982 Term, p. 106, sec. 6.4413.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶24-44.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶21.
	 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 (Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.
	 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 (Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26.

	10.312  When sentence unduly harsh or unconscionable
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶115.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶12.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶31-32.
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶12.
	 For cases dealing generally with the requirement that a sentence not be unduly harsh or unconscionable, see sec. 9.27.

	10.313  To correct formal or clerical errors or illegal or void sentence
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶115.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶12.

	10.314  Based on new factor
	 For cases dealing with this subject, see sec. 10.3413.

	10.315  As general rule, court's inherent power to modify sentence is limited to two situations:  (1) where original sentence was excessive (i.e., unduly harsh or unconscionable) and thus erroneous exercise of discretion; (2) where new factor exists
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶20.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶29-44.

	10.316  Appellate review of question whether trial court had inherent authority to modify sentence
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶27.

	10.317  Court's authority to amend restitution order to clarify arguably ambiguous provision does not depend on existence of "new factor"
	 For cases dealing with this subject, see sec. 9.48975.


	10.32  Procedural Requirements
	10.321  In general
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶5.

	10.322  Time for making motion
	10.3221  In general
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 120, sec. 7.31.
	 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 (1981): 1980 Term, p. 88, sec. 7.31.
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 87, sec. 7.31.
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 72, sec. 7.31.
	 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 (1979): 1978 Term, p. 72, sec. 7.31.
	 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 653 N.W.2d 895, 2002 Term WCA-149, at ¶1-12.
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.
	 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 (Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323.
	 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 (Ct. App. 1984): 1983 Term, p. 155, sec. 7.31.

	10.3222  Time limitation on motion to modify sentence does not apply to motion for termination of probation
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.

	10.3223  Time limit is regulatory, not jurisdictional
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.

	10.3224  When original judgment of conviction placed defendant on probation, but probation was revoked and new judgment of conviction has been entered sentencing defendant to imprisonment, defendant may file motion to modify sentence and appeal from its denial in manner provided in Wis. Stat. §§ 809.30(2) and 973.19(1)
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶4-12.

	10.3225  Ninety-day time limit in Wis. Stat. § 973.19 does not apply to motion invoking circuit court's inherent authority to modify sentence based on new factor
	 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 653 N.W.2d 895, 2002 Term WCA-149, at ¶1-12.


	10.323  Requirement of notice to state, opportunity of state to respond, and hearing on motion; trial court errs if it grants motion without taking these steps
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶18.

	10.324  Propriety of successive motions to modify sentence
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶19, 34.

	10.325  Two avenues for seeking modification of sentence:  (1) Wis. Stat. § 973.19 modification motion and (2) motion based on new factor, which invokes inherent power of court
	 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 653 N.W.2d 895, 2002 Term WCA-149, at ¶8-11.


	10.33  Grounds For Modification: General Principles
	10.331  In general
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶12.
	 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997): 1996 Term, p. 10-9, sec. 10.3335.
	 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 (1997): 1996 Term, p. 9-44, sec. 9.4956.
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 120, sec. 7.321.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶24-44.
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶11, 18, 21.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶21.
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332.
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 10-3, sec. 10.3322.
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.3322.
	 State v. Prince, 147 Wis. 2d 134, 432 N.W.2d 646 (Ct. App. 1988): 1988 Term, p. 10-4, sec. 10.3122.

	10.332  Court should not modify sentence upon mere reflection alone; new factor, or conclusion that original sentence was excessive and thus erroneous exercise of discretion, required
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶12.
	 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997): 1996 Term, p. 10-9, sec. 10.3335.
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 120, sec. 7.321.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶29-44.
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶11, 18, 21.
	 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 652 N.W.2d 429, 2002 Term WCA-90, at ¶13.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶21, 24.
	 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622.
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912.

	10.333  When defendant is seeking to correct sentence imposed in violation of Wisconsin law, no need to show new factor
	 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 (Ct. App. 1993): 1992 Term, p. 10-1, sec. 10.3312.

	10.334  When original sentence induced by defendant's fraudulent misrepresentation, no need to show new factor to justify modification of sentence
	 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 650 N.W.2d 844, 2002 Term WCA-53, at ¶20.


	10.34  Grounds For Modification: New Factor
	10.341  General principles
	10.3411  In general
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶10.
	 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d __, 777 N.W.2d 114, at ¶7.
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶9.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶1-21.
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶9-21.
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶5-7.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶7.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶43.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶5.
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶12.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶8-21.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶40.
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶13.

	10.3412  To gain sentence modification based on new factor, defendant must establish (1) that new factor exists and (2) that new factor justifies modification
	 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 N.W.2d 926, at ¶10.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶11, 13.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶14.
	 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d __, 777 N.W.2d 114, at ¶7.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶35.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶7.
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶6.
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶12.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4.
	 State v. Norton, 2001 WI App 245, 248 Wis. 2d 162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶8.

	10.3413  Legitimacy of new factor as ground for modification
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶115.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶10.
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶3, 9.

	10.3414  Case law regarding sentence modification based on new factor remains valid after enactment of truth-in-sentencing law
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶2, 30.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶9.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶17.

	10.3415  Ninety-day time limit in Wis. Stat. § 973.19 does not apply to motion invoking circuit court's inherent authority to modify sentence based on new factor
	 For cases dealing with this subject, see sec. 10.3225.

	10.3416  Trial court may determine that alleged new factor does not justify modification, and dispose of motion on that basis, without determining whether alleged new factor actually constitutes new factor
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶24.

	10.3417  If court determines that alleged ground for modification is not new factor, analysis may end at that point
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶24.

	10.3418  State's right to seek sentence modification based on new factor
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶8.


	10.342  Standards for determining what constitutes "new factor"
	10.3421  In general
	 State v. Tiepelman, 2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, at ¶19.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶15.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶14.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997): 1996 Term, p. 10-9, sec. 10.3335.
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.
	 State v. Franklin, 148 Wis. 2d 1, 434 N.W.2d 609 (1988): 1988 Term, p. 10-4, sec. 10.3124.
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 120, sec. 7.3221.
	 State v. Hegwood, 113 Wis. 2d 544, 335 N.W.2d 399 (1983): 1982 Term, p. 120, sec. 7.3221.
	 State v. Machner, 101 Wis. 2d 79, 303 N.W.2d 633 (1981): 1980 Term, p. 88, sec. 7.321.
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 72, sec. 7.321.
	 Krueger v. State, 86 Wis. 2d 435, 272 N.W.2d 847 (1979): 1978 Term, p. 72, sec. 7.321.
	 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d __, 777 N.W.2d 114, at ¶7.
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶9.
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶5.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶29, 34.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶8.
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶11-12, 16, 19.
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶5, 7.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶43.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶5.
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶13-14.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶8.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶40.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶22.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶21-22.
	 State v. Norton, 2001 WI App 245, 248 Wis. 2d 162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶9.
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶13.
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶10.
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶10-12.
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶14.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332.
	 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 (Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321.
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 9-10, sec. 9.421.
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 10-3, sec. 10.3322.
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912.
	 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 331 (Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.341.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.3322.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.
	 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 (Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26.
	 State v. Michels, 150 Wis. 2d 94, 441 N.W.2d 278 (Ct. App. 1989): 1988 Term, p. 10-6, sec. 10.3126.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 10-5, sec. 10.3125.
	 State v. Prince, 147 Wis. 2d 134, 432 N.W.2d 646 (Ct. App. 1988): 1988 Term, p. 10-4, sec. 10.3122.
	 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 (Ct. App. 1984): 1983 Term, p. 155, sec. 7.3221.
	 State v. Hegwood, 109 Wis. 2d 392, 326 N.W.2d 119 (Ct. App. 1982): 1982 Term, p. 120, sec. 7.3221.

	10.3422  Erroneous or inaccurate information used at sentencing may constitute new factor if it was highly relevant to sentence imposed and was relied upon by trial court
	 State v. Norton, 2001 WI App 245, 248 Wis. 2d 162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶9.

	10.3423  Must have been overlooked by all parties; if defendant was aware of factor, it is not new factor
	 State v. Crockett, 2001 WI App 235, 248 Wis. 2d 120, 635 N.W.2d 673, 2001 Term WCA-110, at ¶14.

	10.3424  Altered view of facts known to court at sentencing, or reweighing of their significance, does not constitute "new factor"
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶23-25.

	10.3425  New factor may be something that comes into existence after sentencing proceeding has been held
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶4, 7.

	10.3426  Can law passed after sentencing be new factor?
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶15.

	10.3427  New factor must have frustrated purpose of original sentence
	 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d __, 777 N.W.2d 114, at ¶7.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶29.


	10.343  Determining whether particular factor constitutes "new factor"
	10.3431  Defendant's post-sentencing conduct and/or rehabilitation as "new factor"
	10.34311  In general
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶1-26.
	 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997): 1996 Term, p. 10-9, sec. 10.3335.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶6.
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶15.
	 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 (Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323.
	 State v. Krueger, 119 Wis. 2d 327, 351 N.W.2d 738 (Ct. App. 1984): 1983 Term, p. 155, sec. 7.3221.

	10.34312  When defendant sentenced to jail for misdemeanor
	 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997): 1996 Term, p. 10-9, sec. 10.3335.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶6.
	 State v. Kluck, 200 Wis. 2d 837, 548 N.W.2d 97 (Ct. App. 1996): 1995 Term, p. 10-4, sec. 10.3323.

	10.34313  Change in attitude and prison rehabilitation
	 For cases dealing with this subject, see sec. 10.34329.

	10.34314  Defendant's good conduct or rehabilitation while released pending appeal
	 For cases dealing with this subject, see sec. 10.34331.

	10.34315  Defendant's good behavior while in prison
	 For cases dealing with this subject, see sec. 10.34336.

	10.34316  Defendant's early completion of all prison rehabilitation programs
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶1-17.

	10.34317  Case law holding that post-sentencing conduct and/or rehabilitation is not new factor remains unchanged by truth-in-sentencing law
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶1-26.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶38.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶1-17.


	10.3432  Determining whether other factors constitute "new factor"
	10.34321  Legislative reduction in maximum penalty for crime
	 State v. Hegwood, 113 Wis. 2d 544, 335 N.W.2d 399 (1983): 1982 Term, p. 120, sec. 7.3223.
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 58, sec. 7.311.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶45.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶1-14.
	 State v. Hegwood, 109 Wis. 2d 392, 326 N.W.2d 119 (Ct. App. 1982): 1982 Term, p. 121, sec. 7.3223.

	10.34322  Pretrial confinement
	 State v. Nyborg, 122 Wis. 2d 765, 364 N.W.2d 553 (Ct. App. 1985): 1984 Term, p. 132, sec. 7.3212.

	10.34323  Disparity between sentence imposed and sentencing guidelines
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶15.
	 State v. Macemon, 113 Wis. 2d 662, 335 N.W.2d 402 (1983): 1982 Term, p. 121, sec. 7.3224.

	10.34324  Defendant's post-sentencing conduct
	 For cases dealing with this subject, see sec. 10.3431.

	10.34325  Matters relating to parole eligibility
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.
	 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. App. 1979): 1979 Term, p. 87, sec. 7.323.

	10.34326  Disparity between sentence imposed on defendant and on defendant's accomplice
	 For cases dealing with this subject, see sec. 9.431.
	 For cases dealing generally with disparity between sentences imposed on the defendant and on someone alleged to be similarly situated, see sec. 9.43.

	10.34327  Previous service of jail term by accomplice unknown to trial court when he attempted to impose comparable sentences on defendant and accomplice
	 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 (Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26.

	10.34328  Treatability of defendant's sexually deviant behavior
	 State v. Prince, 147 Wis. 2d 134, 432 N.W.2d 646 (Ct. App. 1988): 1988 Term, p. 10-4, sec. 10.3122.

	10.34329  Change in attitude and prison rehabilitation; response to treatment while in prison
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶15.
	 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 (Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912.
	 State v. Prince, 147 Wis. 2d 134, 432 N.W.2d 646 (Ct. App. 1988): 1988 Term, p. 10-4, sec. 10.3122.


	10.3433  Determining whether other factors constitute "new factor" (cont'd)
	10.34331  Defendant's good conduct or rehabilitation while released pending appeal
	 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997): 1996 Term, p. 10-9, sec. 10.3335.
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 10-9, sec. 10.3324.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 10-5, sec. 10.3125.
	 For cases dealing generally with a defendant's post-sentencing conduct and/or rehabilitation as a "new factor," see sec. 10.3431.

	10.34332  Defendant's worsening health while in prison
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶15.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶21.
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332.
	 State v. Michels, 150 Wis. 2d 94, 441 N.W.2d 278 (Ct. App. 1989): 1988 Term, p. 10-6, sec. 10.3126.

	10.34333  Change in parole board policy
	 State v. Franklin, 148 Wis. 2d 1, 434 N.W.2d 609 (1988): 1988 Term, p. 10-4, sec. 10.3124.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶9, 20.

	10.34334  Trial court's erroneous view at sentencing of defendant's potential for rehabilitation
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.3322.

	10.34335  Victim's change of heart regarding appropriate punishment for defendant
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶18.
	 State v. Johnson, 158 Wis. 2d 458, 463 N.W.2d 352 (Ct. App. 1990): 1990 Term, p. 9-4, sec. 9.211.

	10.34336  Defendant's good behavior while in prison
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912.

	10.34337  Failure to include restitution in initial sentence
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.

	10.34338  Miscalculation of sentencing range on sentencing guidelines form
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 10-3, sec. 10.3322.

	10.34339  Acquittal of new charge upon which revocation that necessitated sentencing was based
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.


	10.3434  Determining whether other factors constitute "new factor" (cont'd)
	10.34341  Unavailability of needed medical treatment in prison
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332.

	10.34342  Defendant's cessation of drinking (which was believed to be cause of criminal conduct) while released on bail pending appeal
	 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997): 1996 Term, p. 10-9, sec. 10.3335.

	10.34343  Employment record
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321.

	10.34344  Remorse expressed to family member
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321.

	10.34345  Miscalculation of sentencing guidelines
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.

	10.34346  Defendant's support in community
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.

	10.34347  Fact that it appeared unlikely that the defendant would be released early on parole after trial court stated at sentencing that early release was "likely"
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶16.

	10.34348  Psychiatric report contradicting psychiatric report considered by trial court at sentencing
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶10-11.

	10.34349  Transfer of defendant to out-of-state prison facility
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶10-12.


	10.3435  Determining whether other factors constitute "new factor" (cont'd)
	10.34351  Revocation of defendant's probation in another case, and consequent service of sentence imposed in that case, after sentencing court in instant case told that probation would not be revoked
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶16.
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶9.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶10-11.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶42.
	 State v. Norton, 2001 WI App 245, 248 Wis. 2d 162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶10-13.

	10.34352  Defendant's post-sentencing voluntary submission to revocation of his parole based on erroneous advice from probation agent
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.

	10.34353  Creation of special action release program
	 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶16-17.

	10.34354  Misinformation in presentence report
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶23.

	10.34355  Use of former sentencing guidelines in sentencing under truth-in-sentencing law
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶20-24.

	10.34356  Trial court's realization that, contrary to its conclusion at time of sentencing, defendant had been victim of, not participant in, criminal conduct as a child
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶23-25.

	10.34357  Erroneous or inaccurate information used at sentencing
	 For cases dealing with this subject, see sec. 10.3422.

	10.34358  Post-sentencing imposition of consecutive sentences in another case
	10.34359  Reversal of related conviction in same case
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶38-43.


	10.3436  Determining whether other factors constitute "new factor" (cont'd)
	10.34361  Implementation of voluntary felony sentencing guidelines
	 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 652 N.W.2d 429, 2002 Term WCA-90, at ¶14.

	10.34362  Modification of drunk driving sentencing guidelines established in judicial administrative district under Wis. Stat. §  346.65(2m)
	 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 652 N.W.2d 429, 2002 Term WCA-90, at ¶14.

	10.34363  Defendant's morbid obesity causing less-than-average life expectancy
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶15.
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶8.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶7-21.

	10.34364  Conflict of interest of person involved in presentence investigation, e.g., mental health professional who conducted psychological assessment of defendant and prepared report as part of presentence investigation had treated victim
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶16.
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶1-19.

	10.34365  Legislature's TIS-II (2001 Wis. Act 109) reduction in penalties imposed by TIS-I (1997 Wis. Act 283)
	 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 N.W.2d 926, at ¶12-13.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶1-30.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶73-75.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶42-45.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶1-14.

	10.34366  Rationale for TIS-II (2001 Wis. Act 109) reduction in penalties imposed by TIS-I (1997 Wis. Act 283)
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶27.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶42, 46.

	10.34367  Reduction in amount of restitution when amount of restitution played significant role in determination of length of extended supervision originally ordered
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶42, 47.

	10.34368  Untreatable nature of inmate's mental conditions
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶16.

	10.34369  Fact that defendant has child support obligation that could better be fulfilled outside of prison
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶20-21.


	10.3437  Determining whether other factors constitute "new factor" (cont'd)
	10.34371  Defendant's version of story, which sentencing court never heard
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.

	10.34372  Untreatable nature of defendant's mental condition
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶14.

	10.34373  Post-sentencing substantial assistance to law enforcement
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶5-10.

	10.34374  Fact that defendant, who claimed at sentencing that imprisonment would work financial hardship on wife, had transferred farm he owned to wife by quitclaim deed
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶1-21.

	10.34375  Fact that defendant was sexually assaulted while serving sentence
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶41, 44.

	10.34376  Governor Thompson's letter instructing DOC Secretary to pursue any and all available avenues to block release of violent offenders who have reached mandatory release date
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶10-14.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶1-21.

	10.34377  Sentencing court's misperception regarding when defendant would likely be paroled
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶13.

	10.34378  Recent research on adolescent brain development
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶9.

	10.34379  Denial by Department of Corrections of participation in Challenge Incarceration Program despite sentencing court's determination of eligibility for program
	 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d __, 777 N.W.2d 114, at ¶1-15.



	10.344  Determining whether new factor warrants sentence modification
	10.3441  In general
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Hegwood, 113 Wis. 2d 544, 335 N.W.2d 399 (1983): 1982 Term, p. 120, sec. 7.3222.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶43.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶6, 13-14.
	 State v. Norton, 2001 WI App 245, 248 Wis. 2d 162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶13-16.

	10.3442  Whether new factor warrants sentence modification rests in trial court's discretion
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶43.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶21.

	10.3443  If court concludes that ground for modification is not "new factor," it need not consider whether ground warrants sentence modification
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶29.


	10.345  Burden and standard of proof regarding existence of new factor
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶14.
	 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d __, 777 N.W.2d 114, at ¶17.
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶14.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶9.
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶12.
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶5.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶43.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶5.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶8.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶40.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶22.
	 State v. Norton, 2001 WI App 245, 248 Wis. 2d 162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶9.

	10.346  Appellate review of question whether new factor justifying modification exists
	10.3461  In general
	 State v. Schladweiler, 2009 WI App 177, __ Wis. 2d __, 777 N.W.2d 114, at ¶7.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶43.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶6.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶9.
	 State v. Grindemann, 2002 WI App 106, 255 Wis. 2d 632, 648 N.W.2d 507, 2001 Term WCA-337, at ¶22.
	 State v. Norton, 2001 WI App 245, 248 Wis. 2d 162, 635 N.W.2d 656, 2001 Term WCA-130, at ¶8.

	10.3462  Whether new factor exists is question of law that appellate court reviews de novo
	 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 N.W.2d 926, at ¶10.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶11.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶10.
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶4.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶35.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶7.
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶12.
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶5.
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶43.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶6.
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶12.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶9.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶40.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶21.
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶13.

	10.3463  Whether new factor warrants modification of sentence rests within trial court's discretion, which appellate court will not disturb unless it was erroneously exercised
	 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 N.W.2d 926, at ¶10.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶11.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶10, 24.
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶35.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶7.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶6.
	 State v. Stafford, 2003 WI App 138, 265 Wis. 2d 886, 667 N.W.2d 370, at ¶12.
	 State v. Ramuta, 2003 WI App 80, 261 Wis. 2d 784, 661 N.W.2d 483, at ¶9.
	 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 653 N.W.2d 895, 2002 Term WCA-149, at ¶7.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶4.


	10.347  Other matters
	10.3471  New factor need not be shown in order to justify modification of sentence that has been imposed in violation of Wisconsin law
	 For cases dealing with this subject, see sec. 10.333.

	10.3472  Fact that defendant is seeking modification of parole eligibility date set pursuant to Wis. Stat. § 973.014 does not make prison adjustment a new factor justifying modification of sentence
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 9-18, sec. 9.4912.



	10.35  Grounds For Modification: Other Grounds
	10.351  Original sentence excessive (unduly harsh or unconscionable)
	 For cases dealing with this subject, see sec. 9.27.

	10.352  Original sentence erroneous
	 For cases dealing with this subject, see sec. 9.444.

	10.353  Original sentence ambiguous
	 For cases dealing with this subject, see sec. 9.445.

	10.354  Original sentence induced by defendant's fraudulent misrepresentation
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶8.
	 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 650 N.W.2d 844, 2002 Term WCA-53, at ¶1-20.

	10.355  Defendant's inability to pay fine
	 For cases dealing with this subject, see sec. 9.473.

	10.356  Original sentence based on incorrect information
	 For cases dealing with this subject, see sec. 9.23.

	10.357  Conditions of confinement
	10.3571  In general
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-4, sec. 10.3342.

	10.3572  Fact that defendant, as sex offender, was at greater risk for various forms of physical, sexual, and psychological abuse
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶42.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-4, sec. 10.3342.

	10.3573  Failure of prison to provide needed medical treatment
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 10-8, sec. 10.3332.

	10.3574  Fact that defendant was sexually assaulted while in prison
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶24-44.

	10.3575  Conditions of confinement do not provide basis for sentence modification, but for change in conditions of confinement
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶42.

	10.3576  Conditions of confinement cannot render sentence imposed excessive (i.e., unduly harsh or unconscionable) and thus erroneous exercise of discretion
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶34-44.


	10.358  Other grounds
	10.3581  Prosecutor's failure to file "substantial assistance" motion
	 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 Term, p. 9-4, sec. 9.1711.

	10.3582  Disparity between sentences imposed on the defendant and on someone alleged to be similarly situated
	 For cases dealing with this subject, see sec. 9.43.

	10.3583  Sentence affected by trial court's reliance on improper factor
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶39.
	 For cases dealing with particular factors as proper or improper, see secs. 9.24 and 9.25.

	10.3584  Formal or clerical errors exist in sentence originally imposed
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶10.



	10.36  Hearing On Motion
	10.361  Necessity of hearing
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 73, sec. 7.332.
	 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 331 (Ct. App. 1993): 1992 Term, p. 10-2, sec. 10.341.

	10.362  Notice of hearing
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 73, sec. 7.332.

	10.363  Burden and standard of proof
	10.3631  New factor must be demonstrated by clear and convincing evidence
	 State v. Franklin, 148 Wis. 2d 1, 434 N.W.2d 609 (1988): 1988 Term, p. 10-4, sec. 10.3124.
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225.

	10.3632  Defect in initial sentencing must be demonstrated by clear and convincing evidence
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225.



	10.37  Appellate Review Of Disposition Of Motion
	 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997): 1996 Term, p. 10-9, sec. 10.3335.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-4, sec. 10.3321.
	 For cases dealing with appellate review of the sentence imposed in a particular case, see sec. 9.9.
	 For cases dealing with appellate review of the question whether a new factor justifying modification of the sentence exists, see sec. 10.346.

	10.38  Other And Related Matters
	10.381  Effect of failure of trial court to consider motion to modify sentence
	 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 103, sec. 7.34.

	10.382  Effect of failure of trial court to timely consider motion to modify sentence
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 10-5, sec. 10.341.

	10.383  Necessity of motion as prerequisite to appellate challenge to sentence
	 For cases dealing with this subject, see sec. 9.92.

	10.384  When modifying sentence because original sentence was erroneous, must the court base the new sentence on the circumstances as they existed when the original sentence was imposed or may it consider circumstances arising after original sentence imposed?
	 For cases dealing with this subject, see sec. 9.49582.

	10.385  Consequences of seeking modification of sentence under Wis. Stat. § 973.19(1)(a)
	10.3851  In general
	 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 N.W.2d 498, at ¶29.

	10.3852  Defendant waives right to raise other grounds on appeal when motion to modify sentence made under Wis. Stat. § 973.19(1)(a)
	 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 N.W.2d 498, at ¶29.
	 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 741 (Ct. App. 1991): 1990 Term, p. 9-28, sec. 9.83.


	10.386  Public defender's right to obtain copy of presentence report as part of postconviction proceedings
	 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 9.1222.

	10.387  Trial court may, at postconviction hearing, disclaim consideration of improper factor or factors in sentencing
	 For cases dealing with this subject, see sec. 9.2881.

	10.388  Sentence modification motion not proper vehicle for obtaining return of monies improperly collected by the state as restitution
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	10.389  Motion for sentence adjustment under Wis. Stat. § 973.195
	 For cases dealing with this subject, see sec. 10.85.


	10.39  Other And Related Matters (cont'd)
	10.391  Law regarding sentence modification based on new factor and other grounds remains valid after enactment of truth-in-sentencing law; defendant is not precluded from filing motion for sentence modification under existing law in addition to § 973.195 petition for sentence adjustment under truth-in-sentencing law
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶26.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶9.

	10.392  Difference between resentencing and modification of sentence
	 For cases dealing with this subject, see sec. 9.4493.

	10.393  Filing motion for modification of sentence under seal
	10.3931  Court's inherent power to permit filing of motion under seal
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶11.

	10.3932  Defendant's right to file motion under seal
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶11-12.

	10.3933  Particular grounds for filing motion under seal
	10.39331  To permit defendant to quote from sentencing transcript, which was sealed
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶11-12.





	10.4  Motion To Withdraw Guilty Plea
	10.41  Need For Motion And Time For Making
	10.411  Need for motion as prerequisite to appellate review of guilty plea
	 For cases dealing with this subject, see secs. 7.232 and 7.493.

	10.412  Time for making
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 87, sec. 7.41.
	 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 (1979): 1978 Term, p. 73, sec. 7.41.
	 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 (Ct. App. 1979): 1979 Term, p. 87, sec. 7.41.


	10.42  General Standards For Withdrawal
	10.421  Test for plea withdrawal before sentencing:  fair and just reason, and no substantial prejudice to state
	10.4211  In general
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶1-92.
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 (1991): 1990 Term, p. 10-5, sec. 10.4211.
	 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 256 (1984): 1984 Term, p. 156, sec. 8.791.
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶1-14.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶16.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶23.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶14.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶31.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶22-29.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶14-21.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶1-22.
	 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶19-20.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶24-37.
	 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 (Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211.
	 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 (Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113.
	 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 (Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226.
	 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 (Ct. App. 1989): 1989 Term, p. 9-16, sec. 9.4512.
	 State v. Shanks, 152 Wis. 2d 284, 448 N.W.2d 264 (Ct. App. 1989): 1989 Term, p. 10-6, sec. 10.4211.
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.
	 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 (Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212.

	10.4212  When this standard applicable
	10.42121  In general
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶15.
	 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 (Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.

	10.42122  Applicability of this standard when defendant seeks plea withdrawal during pendency of motion for sentence modification
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.

	10.42123  Applicability of this standard when defendant initially sentenced but, prior to motion to withdraw plea, obtains vacation of sentence
	 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 (Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.

	10.42124  Applicability of this standard when defendant seeks to withdraw plea before sentencing, but plea withdrawal is first considered as part of postconviction motion: in general
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113.

	10.42125  Applicability of this standard when defendant seeks to withdraw plea before sentencing, but plea withdrawal is first considered as part of postconviction motion: When defendant seeks plea withdrawal before sentencing, but matter is considered as part of postconviction hearing, defendant cannot have grounds considered under this standard that were not raised as part of presentencing request for plea withdrawal
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113.

	10.42126  Applicability of this standard when defendant seeks withdrawal of plea that resulted in implementation of diversion (i.e., deferred prosecution) agreement rather than conviction and sentencing
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶15-18.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.

	10.42127  Applicability of this standard when probation imposed
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶12.

	10.42128  For purposes of the application of this standard, "sentencing" encompasses the initial disposition of case after plea, whether or not disposition involves actual imposition of "sentence," e.g., "sentencing" encompasses imposition of probation
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶11-12.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶16.
	 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 (Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.

	10.42129  In federal court, this standard is applicable after district court accepts plea even though district court has deferred decision on whether to accept plea agreement
	 For cases dealing with this subject, see sec. 10.4271.


	10.4213  When substantial prejudicial to state warrants denial of plea withdrawal
	10.42131  In general
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶16.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶17-22.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.

	10.42132  When state claims it is prejudiced by inability to find witness (e.g., victim), court must consider strength of state's case without witness; if state's case remains strong, state cannot show sufficient prejudice to warrant denial of motion
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶20-22.

	10.42133  When state fails to assert prejudice, court may assume there would be no prejudice to state in allowing plea withdrawal
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶31.


	10.4214  When newly discovered evidence will satisfy this standard for withdrawal
	 For cases dealing with this subject, see sec. 10.4342.

	10.4215  When victim's or other witness's recantation will satisfy this standard for withdrawal
	 For cases dealing with this subject, see sec. 10.43432.

	10.4216  State bears burden to show substantial prejudice so as to defeat request for plea withdrawal
	 For cases dealing with this subject, see sec. 10.4515.

	10.4217  Particular circumstances that will, or will not, constitute fair and just reason for plea withdrawal
	10.42171  Lack of knowledge of consequences of plea: in general
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶12-16.

	10.42172  Lack of knowledge of consequences of plea:  lack of knowledge of sex offender registration requirement
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶14.

	10.42173  Lack of knowledge of consequences of plea:  lack of knowledge of possibility of chap. 980 commitment
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶12-16.

	10.42174  Claim of innocence
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶16-21.
	 For cases dealing with this subject, see sec. 10.42193.
	 For cases dealing with the need to make an assertion of innocence to establish a fair and just reason for plea withdrawal, see sec. 10.42197.

	10.42175  Defendant's recalculation of chances at trial
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶22-29.

	10.42176  Genuine misunderstanding of plea's consequences
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶21, 23, 28.

	10.42177  Haste and confusion in entering plea
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶12.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶21.

	10.42178  Coercion on part of defense counsel
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶1-14.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶21.

	10.42179  Confusion resulting from misleading advice from defense counsel
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶21, 23.


	10.4218  Particular circumstances that will, or will not, constitute fair and just reason for plea withdrawal (cont'd)
	10.42181  Defendant's misunderstanding about whether he or she would be guaranteed opportunity to work with law enforcement and thereby provide reason for leniency in sentencing
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶1-92.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶19-30.

	10.42182  Defendant's misunderstanding that grade of offense could be reduced at sentencing if state failed to prove nonexistence of mitigating factor that would reduce grade of offense
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶27.

	10.42183  Unfulfilled hopes in general
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶71, 88.

	10.42184  Defendant's acceptance of court's offer of plea withdrawal after court informs defendant that it intends to reject sentence recommendation in plea agreement
	 For cases dealing with this subject, see sec. 7.2482.


	10.4219  Other matters
	10.42191  When defendant's reason for plea withdrawal relates to sentencing rather than to plea, and concern can be adequately addressed by other means, trial court does not abuse its discretion in concluding that concern does not constitute fair and just reason for withdrawal of plea
	 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 (Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211.

	10.42192  In assessing whether this standard met, trial court may consider fact that defendant waited until he saw content of presentence report before he sought plea withdrawal
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶20.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶33.

	10.42193  In assessing whether this standard met, assertion of innocence is important, but not dispositive (i.e., claim of innocence does not in itself ordinarily provide fair and just reason for plea withdrawal)
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶13.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶11.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶21, 24.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶22-29.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶16.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶30.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶25.
	 For cases dealing with the need to make an assertion of innocence to establish a fair and just reason for plea withdrawal, see sec. 10.42197.

	10.42194  In assessing whether this standard met, court may consider delay in seeking plea withdrawal
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶21.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶20.

	10.42195  In assessing whether this standard met, court may consider promptness with which motion to withdraw plea brought
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶13.

	10.42196  When pre-sentencing motion not only not filed within time set by court, but defendant also affirmatively tells lawyer not to file motion, defendant has waived right to later file motion on day of sentencing
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	10.42197  No need to make assertion of innocence to establish fair and just reason for plea withdrawal
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶89.



	10.422  Test for plea withdrawal after sentencing:  manifest injustice
	10.4221  In general
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶60.
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶31, 71.
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶28.
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶2.
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶44.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶25, 39.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶15.
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶9.
	 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196.
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 10-16, sec. 10.4363.
	 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 (1997): 1996 Term, p. 34-4, sec. 34.5212.
	 State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 (1996): 1995 Term, p. 7-10, sec. 7.473.
	 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996): 1995 Term, p. 25-23, sec. 25.2622.
	 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 (1991): 1990 Term, p. 10-5, sec. 10.4211.
	 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 (1987): 1986 Term, p. 136, sec. 7.4212.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 87, sec. 7.421.
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 87, sec. 7.421.
	 Lepley v. State, 90 Wis. 2d 369, 280 N.W.2d 124 (1979): 1978 Term, p. 73, sec. 7.421.
	 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 (1979): 1978 Term, p. 73, sec. 7.421.
	 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 (1978): 1978 Term, p. 73, sec. 7.421.
	 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 (1978): 1977 Term, p. 58, sec. 7.411.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶22.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶10.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶2.
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶9.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶25.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶12.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶9, 11, 23.
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶9.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶14, 19-24.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶20, 30.
	 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 388, 702 N.W.2d 87, at ¶10.
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶5.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶4.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶6.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶13.
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶4.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶6.
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶9.
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶9.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶15.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶7.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶7.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶4.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.
	 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 (Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211.
	 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 (Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914.
	 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 (Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.
	 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 (Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424.
	 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 10.4353.
	 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.
	 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 (Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.
	 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 331 (Ct. App. 1993): 1992 Term, p. 10-5, sec. 10.441.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 10-6, sec. 10.4212.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122.
	 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 (Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 137, sec. 7.4212.
	 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 (Ct. App. 1983): 1983 Term, p. 156, sec. 7.4212.
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 98, sec. 7.4212.

	10.4222  When this standard applicable
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶15-18.
	 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 (Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.
	 For cases dealing with when the fair-and-just-reason standard is applicable (when it is not applicable, this standard or the other post-sentencing standards would normally be applicable), see sec. 10.4212.

	10.4223  Particular circumstances that constitute manifest injustice
	10.42231  Failure to establish factual basis for plea
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶44.
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161.
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶6.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶25.
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶9.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.
	 For cases dealing generally with the requirement that a trial court establish a factual basis for a plea before accepting it, see sec. 7.216.

	10.42232  Plea was not knowingly, voluntarily and intelligently entered
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶60.
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶28.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶18.
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶9.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶11, 13.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶7.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶15.
	 For cases dealing with the determination whether a plea has been knowingly, voluntarily, and intelligently entered, see sec. 10.423.

	10.42233  Failure to make plea voluntarily
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶6.

	10.42234  Lack of knowledge of charge or potential punishment
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶7.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶6.

	10.42235  Substantial and material breach of plea agreement by state
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶15, 18.

	10.42236  Ineffective assistance of counsel
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶63.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶22.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶10.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶2.


	10.4224  When manifest injustice consists of lack of information, or misinformation, regarding matter essential to knowing, intelligent and voluntary plea (e.g., range of potential punishment, nature of rights being waiving, etc.), defendant is not required to show that lack of information or misinformation caused him to enter plea in order to obtain withdrawal of plea
	 For cases dealing with this subject, see sec. 10.4235.

	10.4225  Assertion of innocence is important factor, but not dispositive
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶21.
	 For cases dealing generally with the question whether an assertion of innocence is a ground for withdrawal of a guilty plea, see sec. 10.4483.

	10.4226  Other matters
	10.42261  Effect of defendant's disclaimer of any dissatisfaction with counsel
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶22.

	10.42262  Effect of defendant's waiting to see what sentence he faced before bringing motion to withdraw plea
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶24.



	10.423  Failure to meet due process standard of being knowingly, intelligently, and voluntarily entered
	10.4231  General principles
	10.42311  In general
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).
	 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 Term USSC-25.
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 7-2, sec. 7.211; p. 31-6, sec. 31.6232.
	 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, p. 121, sec. 8.2391.
	 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 Term, p. 47, sec. 2.914.
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶44, 59-66.
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶2.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶23.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶21.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶15-17.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996): 1995 Term, p. 25-27, sec. 25.2622.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 (1987): 1986 Term, p. 136, sec. 7.4212.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 (1985): 1984 Term, p. 132, sec. 7.4212.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶7, 10.
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶6.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶11, 13.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶7.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶6.
	 State v. Harden, 2005 WI App 252, 287 Wis. 2d 871, 707 N.W.2d 173, at ¶4.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶7-11.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶30.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶6.
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶5-6, 14-19.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶4.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶6, 11.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶13.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶5-7.
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶10.
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶9.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶15, 17.
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶5.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶4.
	 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.
	 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 (Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424.
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.
	 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 (Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518.
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221.
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 10-6, sec. 10.4213.
	 For cases dealing with the trial court's obligation to ascertain the defendant's understanding of the nature of the charge and the penalties for it, see sec. 7.213.
	 For cases dealing with the trial court's obligation to ascertain that the plea was voluntarily entered, see sec. 7.214.

	10.42312  Statutory violation in taking plea does not automatically translate into constitutional violation
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶10.

	10.42313  Plea may meet this standard even though defendant may be laboring under various forms of misapprehension regarding circumstances surrounding entry of plea
	 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 Term USSC-25.

	10.42314  When trial court complies with mandated procedures designed to assure that plea is knowingly, intelligently, and voluntarily entered (e.g., questioning ascertaining defendant's understanding of information necessary to knowing and intelligent plea, questioning ascertaining voluntariness of plea, etc.) may defendant later contend that he lied in answering trial court's questions in attempt to show unconstitutional plea?
	 For cases dealing with this subject, see sec. 10.4997.

	10.42315  When defendant is not informed, or is misinformed, regarding matter essential to knowing, intelligent and voluntary plea (e.g., range of potential punishment, nature of rights being waiving, etc.), or claims misunderstanding that undermines knowing and intelligent nature of plea, defendant is not required to show that lack of information, misinformation, or misunderstanding caused him to enter plea in order to obtain withdrawal of plea
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶41.
	 State v. Harden, 2005 WI App 252, 287 Wis. 2d 871, 707 N.W.2d 173, at ¶1-6.

	10.42316  When defendant is not aware of potential punishment, plea is not knowingly, intelligently and voluntarily entered
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶13.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶7.


	10.4232  Determining whether plea was knowingly and intelligently entered: general principles
	10.42321  In general
	10.42322  Defendant's understanding of rights he is waiving must exist at time of plea; earlier understanding is not sufficient
	 For cases dealing with this subject, see sec. 10.42433.


	10.4233  Determining whether plea was knowingly and intelligently entered: particular circumstances
	10.42331  Defendant claims lack of understanding of party-to-a-crime liability
	 For cases dealing with this subject, see sec. 10.4392.

	10.42332  Defendant's alleged inability to understand information provided by counsel and/or court and/or plea questionnaire as result of medication ingested prior to entry of plea
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶62-65.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶28-30.

	10.42333  Defendant's alleged failure to read plea questionnaire on which trial court relied in accepting plea
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶31-32.

	10.42334  Counsel's alleged assurance that defendant would receive mild sentence
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶62-65.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶33.

	10.42335  Other circumstances
	 For cases dealing with other circumstances that have been claimed to render a plea unknowing and unintelligent, see the grounds for withdraw that are addressed in secs. 10.43 and 10.44.


	10.4234  Determining whether plea was voluntary: general principles
	10.42341  In general
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶6-13.

	10.42342  "Self-imposed coercive element" will not render plea involuntary
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶63.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶30-31.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶21.


	10.4235  Determining whether plea was voluntary: particular circumstances
	10.42351  Defendant who has entered plea following judge’s participation in plea negotiation is conclusively presumed to have entered his plea involuntarily and is entitled to withdraw it
	 For cases dealing with this subject, see sec. 7.1934.

	10.42352  Defendant's concern about effect of trial on her pregnancy
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶62-65.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶17-21.

	10.42353  Plea entered pursuant to "package plea agreement"
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶22-32.

	10.42354  Defendant's youth
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶24.

	10.42355  Lack of sufficient time to consider plea agreement
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶25.

	10.42356  Defense counsel's pressuring defendant to enter into plea agreement
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶26.

	10.42357  Defendant's desire to help codefendant
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶22-32.

	10.42358  Defendant religious or moral scruples that caused him to plead
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶30.

	10.42359  Defendant's desire to obtain benefit for another, e.g. family member
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶30-31.


	10.4236  Determining whether plea was voluntary: particular circumstances (cont'd)
	10.42361  Pressure from family and/or friends
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶30.

	10.42362  Counsel's threat to withdraw from representation on eve of trial if defendant did not plead guilty
	 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 726 N.W.2d 671, at ¶1-20.

	10.42363  Coercion by defense counsel
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶6-11.

	10.42364  Defendant's belief that counsel was unprepared to defend him at trial
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶62-65.


	10.4237  Trial court’s commenting on strength of state’s case and urging defendant to consider entry of guilty plea do not necessarily render subsequent plea involuntary
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶14-19.


	10.424  Failure to comply, on record at time of plea taking, with mandated procedures relating to information trial court required to impart to pleading defendant (e.g., nature of charge, possible penalties, rights being waived, etc.) and relating to other matters necessary for valid plea (e.g., establishment of factual basis for plea) (Bangert analysis)
	10.4241  General principles
	10.42411  In general
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶3.
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶49.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶27-71.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶47, 52.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶2, 39-40.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶31.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶46.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶17.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶11-12.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶10.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶14-15.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶17-18.
	 State v. Harden, 2005 WI App 252, 287 Wis. 2d 871, 707 N.W.2d 173, at ¶4.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶9.
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶10.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶31.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶6-7.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶7.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶16.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶18-25.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶13-24.
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶5.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.
	 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 (Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312.
	 State v. McKee, 212 Wis. 2d 488, 569 N.W.2d 93 (Ct. App. 1997): 1997 Term, p. 7-7, sec. 7.2132.
	 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 (Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133.
	 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. App. 1994): 1994 Term, p. 7-7, sec. 7.2182.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222.

	10.42412  Application of Bangert analysis to failure to establish factual basis for plea
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶58.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶47-61.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.

	10.42413  Bangert requirements and analysis not applicable to read-in offenses that trial court does not deem admitted
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶48-52.


	10.4242  Defendant's obligation to make prima facie showing that court violated mandatory duties and to allege that he or she did not know information that court was required to provide: in general
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶27-71.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶47, 52.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶2, 39-40, 45-79.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶17-30.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶12.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶14.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶17.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶6.
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶4.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶7.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶19.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶13, 20.
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶5.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.
	 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 (Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424.

	10.4243  Defendant's obligation to make prima facie showing that court violated mandatory duties and to allege that he or she did not know information that court was required to provide:  obligation to show that court violated mandatory duties
	10.42431  In general
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶2, 39-40, 45-79.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶12.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶7-10.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424.

	10.42432  Sufficiency of showing
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶29-43.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶32-68.

	10.42433  When duty to establish factual basis violated
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶53-55.


	10.4244  Defendant's obligation to make prima facie showing that court violated mandatory duties and to allege that he or she did not know information that court was required to provide: obligation to allege that he or she did not know information that court was required to provide
	10.42441  In general
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶4.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶27, 69.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424.

	10.42442  Necessity of allegation
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶2, 39-40.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶6.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424.

	10.42443  Sufficiency of allegation; conclusory allegation will suffice
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶69-70.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶59-68.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶14.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶17.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶1-27.

	10.42444  State's waiver of argument that this obligation was not met by its failure to make that argument in trial court
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.

	10.42445  Signed plea questionnaire containing required information does not conclusively establish knowledge
	 For cases dealing with this subject, see sec. 10.42436.

	10.42446  Defendant not required to submit sworn affidavit
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶62.

	10.42447  When duty to establish factual basis for plea violated
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶54-55.


	10.4245  State's burden, once defendant makes prima facie showing, to demonstrate validity of plea (e.g., that defendant knew information trial court was required to provide)
	10.42451  In general
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶44-58.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶29, 70, 88.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶47, 52.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶6, 36, 40-41.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶17.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶12, 24-27.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶15.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶17.
	 State v. Harden, 2005 WI App 252, 287 Wis. 2d 871, 707 N.W.2d 173, at ¶4.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶7.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶7, 11-17.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶19.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶1-24.
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶5.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.
	 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 (Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.42431.

	10.42452  In sustaining burden, state may resort to entire record and to evidence produced at withdrawal hearing
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶47.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶60-61.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶40.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶31.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶7.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶12.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶11.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶19-25.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.
	 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 (Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133.
	 For cases dealing with the state's right to call defendant and/or defense counsel to testify at hearing, see secs. 10.42441 and 10.42443.

	10.42453  To sustain burden, state must show that defendant knew information at time of plea; showing of knowledge at prior time is not sufficient
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.

	10.42454  Use of guilty plea questionnaire to sustain burden: in general
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶47.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶40.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶19.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 For cases dealing generally with the use of a guilty plea questionnaire in taking a plea, see sec. 7.248.

	10.42455  Use of guilty plea questionnaire to sustain burden: questionnaire that is in foreign language spoken by defendant will not suffice to sustain burden in absence of English translation of form in record
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶19.

	10.42456  Use of guilty plea questionnaire to sustain burden: signed plea questionnaire containing required information does not conclusively establish knowledge of that information
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶24.

	10.42457  Remedy when state has failed to sustain burden: state not entitled to remand for "second kick at the cat"
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶23-24.

	10.42458  When, on appeal, appellate court concludes that defendant sustained his obligation in trial court to make prima facie showing, it may be appropriate to remand case to trial court to give state opportunity to sustain its burden to demonstrate that defendant nevertheless knew information trial court was required to provide
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶28-30.

	10.42459  In proving valid waiver of rights, state may rely on trial court's reference, in high-volume traffic and misdemeanor courts, to court's recitation en masse of constitutional rights at start of proceedings and then incorporation of that recitation by reference as each individual defendant's case is called
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶15-24.


	10.4246  State's burden, once defendant makes prima facie showing, to demonstrate validity of plea (e.g., that defendant knew information trial court was required to provide) (cont'd)
	10.42461  In sustaining burden, state may call defendant to stand and examine him regarding plea
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶47.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶61.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶40.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶28-34.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶15.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶20.

	10.42462  If defendant refuses to testify, trial court may draw negative inference from that refusal
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶25-26.

	10.42463  In sustaining burden, state may call defense counsel to stand and examine him regarding plea
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶47.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶61.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶15.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶20.

	10.42464  Trial court errs as matter of law if it grants plea withdrawal motion without allowing state opportunity to prove plea was knowingly, intelligently, and voluntarily entered
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶10.

	10.42465  If state is unable to sustain this burden, it cannot avoid plea withdrawal by showing that lack of knowledge of required information did not cause, or otherwise affect, decision to plead guilty
	 For cases dealing with this subject, see sec. 10.42463.

	10.42466  If defendant fails to make prima facie showing, no burden shifts to state
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶10.

	10.42467  When court failed to establish factual basis for plea
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶56-61.


	10.4247  Improper factors to consider in engaging in Bangert analysis to determine whether guilty or no contest plea should be allowed to be withdrawn
	10.42471  Likely outcome if case goes to trial
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.

	10.42472  Victim's situation and feelings
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.

	10.42473  Whether defendant's lack of knowledge of information trial court was required to provide caused, or otherwise affected, decision to plead guilty
	 For cases dealing with this subject, see sec. 10.42463.


	10.4248  Other matters
	10.42481  Bangert analysis (including requirement that entire record be examined to determine whether guilty plea valid) applies to allegation that trial court failed to establish factual basis for plea at time of plea hearing
	 For cases dealing with this subject, see sec. 10.42412.

	10.42482  Trial court errs if it places any burden on defendant to establish basis for plea withdrawal after defendant makes prima facie showing that court violated mandatory duties and alleges that he or she did not know information that court was required to provide
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶20.

	10.42483  Trial court errs as matter of law if it grants plea withdrawal motion without allowing state opportunity to prove plea was knowingly, intelligently, and voluntarily entered
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶10.

	10.42484  When trial court complies with mandated procedures relating to information trial court is required to impart to pleading defendant, and trial court ascertains from defendant that he understands required information, may defendant later contend that he lied in answering trial court's questions in attempt to show unconstitutional plea?
	 For cases dealing with this subject, see sec. 10.4997.

	10.42485  If state is unable to sustain burden to show that defendant actually knew information trial court was required to provide notwithstanding trial court's failure to provide it, state cannot avoid plea withdrawal by showing that lack of knowledge of required information did not cause, or otherwise affect, decision to plead guilty
	 State v. Harden, 2005 WI App 252, 287 Wis. 2d 871, 707 N.W.2d 173, at ¶1-6.

	10.42486  Defendant's right to evidentiary hearing under Bangert cannot be circumvented by either court or state asserting that based on record as a whole, defendant, despite defective plea colloquy, entered constitutionally sound plea
	 For cases dealing with this subject, see sec. 10.4622.

	10.42487  Adequate and accurate plea colloquy (i.e., one that is not subject to challenge under Bangert) cannot be relied on to deny defendant hearing on motion to withdraw plea based on non-Bangert grounds, i.e., on something outside of plea colloquy
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶77.



	10.425  Failure, in federal court, to comply, on record at time of plea taking, with procedures mandated by Fed. Rule Crim. Proc. 11 relating to information trial court required to impart to pleading defendant
	10.4251  In general
	 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 Term USSC-7.

	10.4252  To be entitled to plea withdrawal, a defendant who lets Rule 11 error pass without objection must satisfy Rule 52(b)'s plain-error rule, i.e., must show that error affected his or her substantial rights
	10.42521  In general
	 United States v. Benitez, 124 S. Ct. 2333 (2004).
	 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 Term USSC-7.

	10.42522  To show that error affected substantial rights, defendant must show reasonable probability that, but for the error, he or she would not have pleaded guilty
	 United States v. Benitez, 124 S. Ct. 2333 (2004).


	10.4253  When defendant has objected to Rule 11 error, error does not entitle defendant to relief if government can show that error did not affect defendant's substantial rights
	 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 Term USSC-7.

	10.4254  In determining whether Rule 11 error has affected substantial rights, reviewing court may examine whole record, not simply that made at plea hearing
	 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 Term USSC-7.


	10.426  Denial of constitutional right occurring outside of plea process
	10.4261  In general
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶11.
	 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196.
	 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 (1987): 1986 Term, p. 136, sec. 7.4212.
	 State v. Bartelt, 112 Wis. 2d 467, 334 N.W.2d 91 (1983): 1982 Term, p. 122, sec. 7.4224.
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 88, sec. 7.422.
	 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 (1978): 1978 Term, p. 75, sec. 7.427.
	 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 (1978): 1977 Term, p. 58, sec. 7.412.
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶31.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.

	10.4262  State's failure to disclose exculpatory evidence
	 For cases dealing with this subject, see sec. 10.436.


	10.427  Other matters
	10.4271  In federal court, defendant has no absolute right to withdraw plea after acceptance by district court but before district court decides whether to accept plea agreement; in such situation, defendant must show "fair and just reason" for plea withdrawal
	 United States v. Hyde, 117 S. Ct. 1630 (1997): 1996 Term, p. 10-13, sec. 10.4251.



	10.43  Particular Grounds That May Or May Not Be Grounds For Plea Withdrawal
	10.431  Failure of trial court to comply with particular obligations in accepting guilty plea
	10.4311  In general
	 For cases dealing with this subject, see secs. 7.21 and 10.424.

	10.4312  Failure to determine defendant's education and general comprehension
	 For cases dealing with this subject, see sec. 7.212.

	10.4313  Failure to establish defendant's knowledge and understanding of nature of crime and range of punishments
	10.43131  Nature of crime
	 For cases dealing with this subject, see sec. 7.2131.

	10.43132  Range of punishments
	 For cases dealing with this subject, see sec. 7.2132.


	10.4314  Failure to establish voluntariness of plea (i.e., whether any promises or threats have been made)
	 For cases dealing with this subject, see sec. 7.214.

	10.4315  Failure to advise unrepresented defendant about representation by counsel
	 For cases dealing with this subject, see sec. 7.215.

	10.4316  Failure to determine that the conduct which the defendant admits constitutes offense to which he is pleading guilty (i.e., failure to establish factual basis for plea)
	 For cases dealing with this subject, see sec. 7.216.

	10.4317  Failure to advise defendant of constitutional rights he is waiving by entry of plea and to secure waiver of them
	 For cases dealing with this subject, see sec. 7.217.

	10.4318  Failure to comply with statutory obligation to inform defendant of possibility of deportation if he is not citizen
	 For cases dealing with this subject, see sec. 7.218.

	10.4319  Other failures
	10.43191  Failure to advise defendant that prosecutor's recommendation and plea agreement is not binding on trial court
	 For cases dealing with this subject, see sec. 7.2191.

	10.43192  Failure to advise defendant of collateral consequences of plea
	 For cases dealing with this subject, see secs. 7.2194 and 7.2195.

	10.43193  Failure to advise defendant of direct consequences of plea
	 For cases dealing with this subject, see sec. 7.2192.

	10.43194  Failure to advise defendant regarding parole eligibility, including possibility that trial court may set parole eligibility date
	 For cases dealing with this subject, see sec. 7.2196.



	10.432  Denial of effective assistance of counsel
	10.4321  In general
	 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 Term, p. 10-11, sec. 10.436.
	 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996): 1995 Term, p. 25-23, sec. 25.2622.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 25-4, sec. 25.261.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶1-17.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶1-19.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622.
	 For cases dealing generally with the right to the effective assistance of counsel during the plea process, see sec. 7.2412.

	10.4322  Particular defects in counsel's performance
	10.43221  Failure to investigate certain alibi witnesses
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352.

	10.43222  Failure to advise defendant that he could not be convicted of both offenses to which he pleaded guilty (e.g., felony murder and underlying felony)
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-30.

	10.43223  Failure to investigate and pursue claim that confession was coerced and given without Miranda warnings
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶15-17.

	10.43224  Failure to pursue defense of mental disease or defect
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶19.

	10.43225  Failure to bring motion to suppress evidence
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶4-16.


	10.4323  Defendant must establish that he would not have pled guilty if lawyer had not performed deficiently
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-30.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.


	10.433  Failure of state to comply with plea agreement
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 256 (1984): 1984 Term, p. 156, sec. 8.791.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 87, sec. 7.421.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 7-1, sec. 7.1512.
	 For cases dealing generally with the prosecutor's obligation to comply with a plea agreement, see sec. 7.15.
	 For cases dealing with withdrawal of the plea as a remedy for breach of a plea agreement, see sec. 7.172.

	10.434  Newly discovered evidence
	10.4341  In general
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 10-16, sec. 10.4363.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶12-21.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶7-28.
	 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 10.4353.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.
	 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 (Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226.

	10.4342  When plea withdrawal sought on this ground prior to sentencing
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶13.

	10.4343  Victim's or other witness's recantation
	10.43431  In general
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 10-16, sec. 10.4363.
	 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 10.4353.

	10.43432  When plea withdrawal sought on this ground prior to sentencing
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.

	10.43433  Requirement of corroboration: in general
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 10-16, sec. 10.4363.
	 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 10.4353.

	10.43434  Requirement of corroboration: when plea withdrawal sought prior to sentencing
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.

	10.43435  When withdrawal sought on this basis, court may consider timing of recantation
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶24.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶20.

	10.43436  Remedy when appellate court finds error in trial court's denial of a new trial
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 10-16, sec. 10.4363.


	10.4344  Newly discovered evidence does not include the "new appreciation of the importance of evidence previously known but not used"
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶7-28.

	10.4345  Requirements for granting plea withdrawal based on newly discovered evidence
	10.43451  In general
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶15.

	10.43452  First requirement: evidence must have come to moving party's knowledge after trial
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶21.

	10.43453  Second requirement: moving party must not have been negligent in seeking to discover it
	10.43454  Third requirement: evidence must be material to issue
	10.43455  Fourth requirement: evidence must not be merely cumulative to testimony which was introduced at trial
	10.43456  Fifth requirement: evidence must create reasonable probability that outcome would be different on retrial
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶21.


	10.4346  Appellate review of trial court's determination whether evidence constituted newly discovered evidence
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶14.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶10-12.


	10.435  Misinformation
	10.4351  In general
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 98, sec. 7.4221.

	10.4352  Inaccurate legal information
	10.43521  In general
	 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622.

	10.43522  Erroneous advice regarding parole eligibility
	 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996): 1995 Term, p. 25-23, sec. 25.2622.
	 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622.



	10.436  State's failure to disclose exculpatory evidence prior to entry of plea
	 For cases dealing with this subject, see sec. 6.81142.

	10.437  Counsel's failure to advise defendant that he could not be convicted of both offenses to which he pleaded guilty (e.g., felony murder and underlying felony)
	10.4371  In general
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-30.

	10.4372  To be entitled to plea withdrawal on this ground, defendant must establish that he would not have pleaded guilty if lawyer had not failed to advise him that he could not be convicted of both offenses
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-30.


	10.438  Other grounds
	10.4381  Plea was to, or was based on, legal impossibility
	 For cases dealing with this subject, see sec. 7.4985.

	10.4382  Plea bargain, pursuant to which plea was entered, was illusory (i.e., plea bargain did not confer any real benefit on defendant)
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶64-78.
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶1-18.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶18.

	10.4383  Plea entered pursuant to "package plea agreement"
	 For cases dealing with this subject, see sec. 10.42353.

	10.4384  Defendant's youth
	 For cases dealing with this subject, see sec. 10.42354.

	10.4385  Lack of sufficient time to consider plea agreement pursuant to which plea entered
	 For cases dealing with this subject, see sec. 10.42355.

	10.4386  Defense counsel pressured defendant to enter into plea agreement pursuant to which plea entered
	 For cases dealing with this subject, see sec. 10.42356.

	10.4387  Plea prompted by defendant's desire to help codefendant
	 For cases dealing with this subject, see sec. 10.42357.

	10.4388  Defendant religious or moral scruples caused him to plead
	 For cases dealing with this subject, see sec. 10.42358.

	10.4389  Plea prompted by defendant's desire to obtain benefit for another, e.g. family member
	 For cases dealing with this subject, see sec. 10.42359.


	10.439  Other grounds (cont'd)
	 For cases dealing with this subject, see sec. 10.42351.
	10.4391  Defendant pressured by family and/or friends to enter plea
	 For cases dealing with this subject, see sec. 10.42351.

	10.4392  Defendant lacked understanding of party-to-a-crime liability
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶1-46.

	10.4393  Defendant's lacked sufficient comprehension of English language to enter valid plea
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶20.

	10.4394  Fact that court has informed defendant of intention not to follow sentence recommendation in plea agreement and has offered defendant opportunity to withdraw plea
	 For cases dealing with this subject, see sec. 7.2482.



	10.44  Particular Grounds That May Or May Not Be Grounds For Plea Withdrawal (cont'd)
	10.441  Failure to admit guilt
	 State v. Johnson, 105 Wis. 2d 657, 314 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 98, sec. 7.4221.
	 For cases dealing with the validity of an Alford plea, see sec. 7.472.

	10.442  Defendant's misunderstanding of collateral consequences of plea
	10.4421  In general
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶1-14.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.

	10.4422  When misunderstanding product of defendant's own inaccurate interpretation of law or facts
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶12.

	10.4423  When misunderstanding product of misinformation provided by defense counsel, prosecutor, or court
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶1-14.

	10.4424  Particular consequences
	10.44241  Possibility of deportation
	 For cases dealing with this subject, see sec. 10.443.

	10.44242  Possibility of ch. 980 commitment
	 For cases dealing with this subject, see sec. 10.4453.

	10.44243  Requirement of sex offender registration
	 For cases dealing with this subject, see sec. 10.4454.



	10.443  Plea was induced by legally impermissible, or otherwise legally defective, plea agreement
	10.4431  In general
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶71-75.
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶9.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶9.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶1-26.

	10.4432  Plea entered pursuant to plea agreement that violates public policy and cannot be enforced
	 State v. McQuay, 148 Wis. 2d 823, 436 N.W.2d 905 (Ct. App. 1989): 1988 Term, p. 7-1, sec. 7.112.

	10.4433  Plea based on agreement that includes recommendation for invalid sentence
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.

	10.4434  Plea based on agreement that contains invalid reopen-and-amend provision
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶72.
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶9.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶9.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶1-26.

	10.4435  Plea based on agreement that includes invalid provision that matters normally waived by plea will be preserved for appellate review
	 For cases dealing with this subject, see sec. 7.481.


	10.444  Other grounds
	10.4441  Defendant's mistaken belief that he is not subject to deportation as result of plea
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶40.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶11-12.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.

	10.4442  Defendant's alleged inability to understand information provided by counsel and/or court and/or plea questionnaire as result of medication ingested prior to entry of plea
	 For cases dealing with this subject, see sec. 10.42332.

	10.4443  Defendant's alleged failure to read plea questionnaire on which trial court relied in accepting plea
	 For cases dealing with this subject, see sec. 10.42333.

	10.4444  Counsel's alleged assurance that defendant would receive mild sentence
	 For cases dealing with this subject, see sec. 10.42334.


	10.445  Other Grounds (cont'd)
	10.4451  Post-plea finding of incompetency
	 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 (Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436.

	10.4452  Failure to inform defendant of possibility of ch. 980 (sexual predator) commitment
	 For cases dealing with this subject, see sec. 7.21971.

	10.4453  Defendant's misunderstanding that offense(s) to which he pleaded would not subject him to ch. 980 (sexually violent person) commitment
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶73-74.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶1-14.

	10.4454  Defendant's misunderstanding that offense(s) to which he pleaded would not require him to register as sex offender
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶73-74.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶1-14.

	10.4455  Plea bargain pursuant to which plea entered was "poor deal"
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).

	10.4456  Prosecutor's post-plea use of inconsistent argument in co-actor's case
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).

	10.4457  Trial court's failure to explain difference between no-contest plea defendant entered and guilty plea to dispel defendant's misconception that he would receive lesser sentence for pleading no contest
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶11.

	10.4458  Matters related to read-ins
	10.44581  Failure of defendant to know that dismissed charges would be treated as read-ins
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶27-28.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶11-16.

	10.44582  Failure of defendant to understand read-in procedure
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶1-98.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶27-28.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶11-16.

	10.44583  Failure of trial court to ascertain defendant's knowledge that dismissed charges would be treated as read-ins
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶27-28.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶11-16.

	10.44584  Failure of trial court to ascertain defendant's understanding of read-in procedure
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶1-98.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶27-28.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶9.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶11-16.

	10.44585  Failure of trial court to inform defendant that read-in offenses would be deemed admitted by defendant
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶1-98.

	10.44586  Failure of defendant to understand that read-in offense would be deemed admitted by defendant
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶1-98.

	10.44587  Defendant's denial of guilt of offense that was read-in
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶40.


	10.4459  Trial court's failure to determine whether defendant needed interpreter and/or failure to secure waiver of right to interpreter
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶6-9.
	 For cases dealing generally with a defendant's right to an interpreter, see secs. 12.693 and 30.971.


	10.446  Other grounds (cont'd)
	10.4461  Defendant allegedly misunderstood provisions of diversion agreement entered into as part of plea bargain that resulted in plea
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.

	10.4462  Defendant's alleged lack of knowledge that his sentence would turn in part upon old claims of other alleged victims (whom he would be denied the opportunity to cross-examine)
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	10.4463  Plea allegedly coerced by defendant's belief that he could not afford to have case tried
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	10.4464  Prosecutor had conflict of interest
	 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. App. 1998): 1997 Term, p. 7-14, sec. 7.3241.

	10.4465  Lack of knowledge or understanding of effect of plea on right to raise issues on appeal
	10.44651  In general
	 State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 (1983): 1982 Term, p. 45, sec. 2.971.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶9-10.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶12.
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.
	 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 (Ct. App. 1982): 1982 Term, p. 122, sec. 7.4221.
	 For cases dealing with the validity of a plea conditioned on the preservation of the defendant's right to appeal an issue normally waived by plea, see sec. 7.481.

	10.44652  Remedy when this flaw in entry of plea occurred
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.


	10.4466  Misunderstanding of validity of counts dismissed as result of plea agreement
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 35.4141.

	10.4467  Failure of counsel to provide advice
	 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 Term, p. 10-11, sec. 10.436.
	 United States v. Broce, 109 S. Ct. 757 (1989): 1988 Term, p. 10-7, sec. 10.4223.

	10.4468  Fact that oral amendment of charge to which defendant pled guilty did not allege particular element of crime
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.

	10.4469  Failure to have defendant specifically articulate plea he is entering
	 For cases dealing with this subject, see sec. 7.2113.


	10.447  Other grounds (cont'd)
	10.4471  Defendant's developmental disabilities
	10.44711  Developmental disabilities that kept defendant from fully understanding what he was doing
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113.

	10.44712  Developmental disabilitiesthat impaired defendant's judgment
	 For cases dealing with this subject, see sec. 7.2194 and 7.2195.


	10.4472  Defendant's mental illness that caused him to lack capacity to enter valid plea
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶18.

	10.4473  Development disabilities that impaired defendant's judgment
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113.

	10.4474  Fact that counsel did not advise defendant of possible constitutional infirmity of statute creating offense to which plea entered
	10.44741  When appellate court considers constitutional challenge to possible constitutional infirmity of statute creating crime to which plea entered and concludes it is constitutional, plea is not vulnerable to attack on this ground
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.4231.


	10.4475  Defendant's ignorance that prior coerced confession could not be admitted in evidence
	 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 Term, p. 133, sec. 7.4222.

	10.4476  Defendant's disappointment in sentence imposed
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶35.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.4222.
	 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 (Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212.

	10.4477  Trial court's rejection of sentence recommendation agreed to as part of negotiated guilty plea
	 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196.
	 State v. Betts, 129 Wis. 2d 1, 383 N.W.2d 876 (1986): 1985 Term, p. 36, sec. 2.9215.

	10.4478  Failure to inform defendant of parole eligibility
	 For cases dealing with this subject, see sec. 7.2196.

	10.4479  Trial counsel's misinforming defendant of parole eligibility
	 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, p. 121, sec. 8.2391.


	10.448  Other grounds (cont'd)
	10.4481  Failure to apprehend quality of state's case or the likely penalties attached to alternative courses of action
	 United States v. Broce, 109 S. Ct. 757 (1989): 1988 Term, p. 10-7, sec. 10.4224.

	10.4482  Change in applicable law
	 United States v. Broce, 109 S. Ct. 757 (1989): 1988 Term, p. 10-7, sec. 10.4224.

	10.4483  Assertion of innocence
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶11.
	 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 (Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212.
	 For cases dealing generally with the proposition that, in attempting to establish a manifest injustice warranting plea withdrawal, an assertion of innocence is an important factor, but not dispositive, see sec. 10.4228.

	10.4484  Desire to have jury trial on issue of guilt or innocence
	 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 (Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212.

	10.4485  Defense counsel's renegotiation of plea agreement without informing defendant or obtaining defendant's consent
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.

	10.4486  Failure to inform defendant of potential maximum term to which he would be subjected in the event probation is revoked
	 For cases dealing with this subject, see sec. 7.21986.

	10.4487  Failure to inform defendant that, under truth-in-sentencing, there is no parole or good time
	 For cases dealing with this subject, see secs. 7.21963 and 7.21988.

	10.4488  Misunderstanding consequence of plea with respect to possible reduction of offense to lower grade felony at sentencing if state failed to negate mitigating circumstance that reduces offense to lower grade felony
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶10-31.

	10.4489  Coercion by defense counsel to enter plea
	 For cases dealing with this subject, see sec. 10.42363.


	10.449  Other grounds (cont'd)
	10.4491  Importance of known facts, which would support defense to criminal charge, not realized until after sentencing
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226.

	10.4492  Misunderstanding of nature of plea agreement
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 87, sec. 7.421.

	10.4493  Plea improperly conditioned on preservation of defendant's right to appeal issue normally waived by plea
	 For cases dealing with this subject, see sec. 7.481.

	10.4494  Failure to inform defendant of possibility that restitution may be ordered
	 State v. Dugan, 193 Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995): 1994 Term, p. 7-9, sec. 7.2193.

	10.4495  Failure to inform defendant entering Alford plea that failure to admit guilt during treatment ordered as condition of probation might result in revocation of probation and imprisonment
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.

	10.4496  Fact that plea proceeding was conducted via closed-circuit television
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶8-13.

	10.4497  Overstatement of potential sentence
	10.44971  In general
	 For cases dealing generally with the requirement that a trial court accepting guilty of no-contest plea must advise the defendant of the possible penalties for the crime to which he is pleading, see sec. 7.2132.

	10.44972  When potential sentence is overstated and defendant receives less than maximum that law allows, may defendant complain that overstatement of sentence constituted manifest injustice or otherwise provides grounds for plea withdrawal?
	 For cases dealing with this subject, see sec. 7.21328.


	10.4498  Defendant entered plea following judge’s participation in plea negotiation
	 For cases dealing with this subject, see sec. 7.1934.

	10.4499  Prosecutor's failure to comply with statutory discovery obligations
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶24-39.



	10.45  Burden And Standard Of Proof
	10.451  Burden of proof
	10.4511  In general
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶63.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 (1997): 1996 Term, p. 34-4, sec. 34.5212.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 (1991): 1990 Term, p. 10-5, sec. 10.4211.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 88, sec. 7.43.
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 88, sec. 7.43.
	 Lepley v. State, 90 Wis. 2d 369, 280 N.W.2d 124 (1979): 1978 Term, p. 73, sec. 7.421.
	 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 (1979): 1978 Term, p. 73, sec. 7.421.
	 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 (1978): 1978 Term, p. 75, sec. 7.43.
	 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 (1978): 1978 Term, p. 75, sec. 7.43.
	 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 (1978): 1977 Term, p. 58, sec. 7.42.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶10.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶5.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶7.
	 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 (Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.
	 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 (Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.
	 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 331 (Ct. App. 1993): 1992 Term, p. 10-5, sec. 10.441.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-6, sec. 10.4222.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, sec. 10.4222.
	 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 (Ct. App. 1983): 1983 Term, p. 156, sec. 7.43.

	10.4512  On question whether defendant has "fair and just reason" for plea withdrawal before sentencing
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶32, 71.
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶22.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶17.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶26.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.

	10.4513  On question whether manifest injustice exists
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶71.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶18, 42.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶22.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶10.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶15.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶9.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶5.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶6.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶15.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶7.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.

	10.4514  On question whether plea was knowingly, intelligently, and voluntarily entered
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶60.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶29.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶12.

	10.4515  On question whether state has suffered prejudice so as to warrant denial of plea withdrawal request based on fair and just reason
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶43.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.

	10.4516  When defendant seeks to withdraw plea based on newly discovered evidence
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶23.

	10.4517  Requirement that defendant allege that he in fact did not know or understand information which should have been provided at plea hearing before burden shifts to state to show knowing, voluntary, and intelligent nature of plea
	 For cases dealing with this subject, see sec. 10.42424.

	10.4518  Distinction between Bangert-type violations (i.e., defect in plea taking apparent from face of record) and Nelson/Bentley-type violations (i.e., attacks on plea dependent on facts outside record [e.g., attack based on claim of ineffective assistance of counsel, involuntariness, etc.]) in determining who has burden of proof
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶55.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶14, 29.
	 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 726 N.W.2d 671, at ¶17.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶14-20.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶18.


	10.452  Standard of proof
	10.4521  In general
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶10.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶5.

	10.4522  On question whether defendant has shown manifest injustice
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶31, 71.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶18, 42.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶25.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶22.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶10.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶25.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶15.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶9.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶5.
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶5.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶6.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶15.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶7.

	10.4523  On question whether defendant has "fair and just reason" for plea withdrawal before sentencing
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶32.
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶22.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶17.

	10.4524  On question whether plea was knowingly, intelligently, and voluntarily entered
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶60.



	10.46  Hearing On Motion
	10.461  When required; sufficiency of allegations of motion to require hearing on motion
	10.4611  In general
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶59.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶1-89.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶42-79.
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶38.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶50-65.
	 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 N.W.2d 433, at ¶13.
	 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 1998 Term, p. 42-1, sec. 42.423.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996): 1995 Term, p. 25-23, sec. 25.2622.
	 State v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 (1986): 1985 Term, p. 103, sec. 7.25.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 89, sec. 7.442.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶23-24.
	 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 726 N.W.2d 671, at ¶1-20.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶1-46.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶18.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶8.
	 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 (Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622.
	 State v. Washington, 176 Wis. 2d 205, 500 N.W.2d 331 (Ct. App. 1993): 1992 Term, p. 10-5, sec. 10.441.

	10.4612  Requirement that defendant allege that he in fact did not know or understand information which should have been provided at plea hearing before burden shifts to state to show knowing, voluntary, and intelligent nature of plea
	 For cases dealing with this subject, see sec. 10.42424.

	10.4613  When request for withdrawal based on claim of ineffective assistance of counsel, defendant must allege, and provide support for, claim that he would not have pled guilty if attorney had not performed deficiently
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.

	10.4614  Distinction between Bangert-type violations (i.e., defect in plea taking apparent from face of record) and Nelson/Bentley-type violations (i.e., attacks on plea dependent on facts outside record [e.g., attack based on claim of ineffective assistance of counsel, involuntariness, etc.]) in determining what defendant must allege in plea withdrawal motion to secure hearing
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶74.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶50-65.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶14, 29.
	 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 726 N.W.2d 671, at ¶4, 17-18.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶14-20.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶18.

	10.4615  Sufficiency of allegations when Bangert violation alleged, i.e., when defendant contends that trial court failed to comply with mandatory obligations at plea hearing
	 For cases dealing with this subject, see sec. 10.4242.

	10.4616  Sufficiency of allegations must be tested either under Bangert or under Nelson/Bentley standards; there is no third hybrid test that may be applied
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶30-33.

	10.4617  When defendant claims that misunderstanding renders plea unknowing and/or unintelligent, conclusory allegation of misunderstanding is not sufficient
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶21-33.

	10.4618  If defendant seeks plea withdrawal based on claim that he was misled by counsel on some critical matter, he must allege in some fashion what was said to mislead him
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶44.

	10.4619  Hearsay allegations may be sufficient to warrant hearing
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶45.


	10.462  When required; sufficiency of allegations of motion to require hearing on motion (cont'd)
	10.4621  When trial court complies with mandated procedures designed to assure that plea is knowingly, intelligently, and voluntarily entered (e.g., questioning ascertaining defendant's understanding of information necessary to knowing and intelligent plea, questioning ascertaining voluntariness of plea, etc.), are defendant's allegations that in effect assert that he or she was lying in responding to that questioning sufficient to require hearing?
	 For cases dealing with this subject, see sec. 10.4997.

	10.4622  Defendant's right to evidentiary hearing under Bangert cannot be circumvented by either court or state asserting that based on record as a whole, defendant, despite defective plea colloquy, entered constitutionally sound plea
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶7, 70.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶13.

	10.4623  Standard of appellate review of sufficiency of allegations of motion to require hearing
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶17.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶30-31, 78-79.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶23.
	 For cases dealing with the standard of appellate review of the decision whether the defendant has made showing in his motion that his plea was accepted without compliance with required procedures, see sec. 10.48171.
	 For cases dealing with the standard of appellate review of the decision whether the defendant has made showing in his motion that he did not know or understand information that should have been provided at plea hearing, see sec. 10.48173.

	10.4624  Adequate and accurate plea colloquy (i.e., one that is not subject to challenge under Bangert) cannot be relied on to deny defendant hearing on motion to withdraw plea based on non-Bangert grounds, i.e., on something outside of plea colloquy
	 For cases dealing with this subject, see sec. 10.42467.

	10.4625  When allegations of motion are sufficient to require hearing under Bangert, it may not be necessary to assess whether they are also sufficient under Nelson/Bentley
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶80-87.


	10.463  Procedures in general
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424.
	 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. App. 1994): 1994 Term, p. 7-7, sec. 7.2182.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.
	 For cases dealing with the procedures to be followed when the trial court fails to comply with mandatory procedures in plea taking (Bangert analysis), see sec. 10.424.

	10.464  Matters that may be considered
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 (1978): 1978 Term, p. 75, sec. 7.441.

	10.465  Applicability of attorney-client privilege at hearing
	 For cases dealing with this subject, see sec. 17.2422.

	10.466  Requirement that defendant allege that he in fact did not know or understand information which should have been provided at plea hearing before burden shifts to state to show knowing, voluntary, and intelligent nature of plea
	 For cases dealing with this subject, see sec. 10.42424.

	10.467  Requirement of fact-finding
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 89, sec. 7.441.

	10.468  Applicability of defendant's fifth amendment privilege at hearing
	10.4681  When defendant is basing withdrawal motion on failure to comply with prescribed procedures for taking plea
	 For cases dealing with this subject, see sec. 10.42441.


	10.469  Distinction between Bangert-type violations (i.e., defect in plea taking apparent from face of record) and Nelson/Bentley-type violations (i.e., attacks on plea dependent on facts outside record [e.g., attack based on claim of ineffective assistance of counsel, involuntariness, etc.]) in determining what must be proved at hearing and who must prove it
	 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 726 N.W.2d 671, at ¶17.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶14-20.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶18.


	10.47  Remedy For Defects In Plea Taking
	10.471  Constitutional defects in general
	 For cases dealing with this subject, see sec. 7.2472.

	10.472  Statutory defects in general
	 For cases dealing with this subject, see sec. 7.2473.

	10.473  Failure to inform defendant of possibility of deportation
	 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 (Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141.

	10.474  Remedy when record establishes factual basis for misdemeanor, but not for felony to which defendant pleaded guilty
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.

	10.475  When defendant attempts to preserve for appellate review issue waived by entry of guilty plea, court may either allow withdrawal of plea or consider issue defendant attempted to preserve on its merits
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.

	10.476  Remedy when, in theft prosecution, factual basis exists for theft but not for value of property stolen that is necessary to render theft a felony
	 For cases dealing with this subject, see sec. 7.2165.

	10.477  Remedy when appellate or trial court reaches conclusion that has effect of negating plea bargain (e.g., when it sets aside conviction on one of a number of offenses to which defendant pled guilty pursuant to plea bargain)
	 For cases dealing with this subject, see sec. 7.195.


	10.48  Appellate Review Of Disposition Of Motion
	10.481  Standards of review
	10.4811  Of factual findings and credibility determinations
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶29.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶24.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶19.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶11.
	10.48111  Factual findings
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶16.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 10-13, sec. 10.4711.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 106, sec. 7.4512.
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 89, sec. 7.4512.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶7.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶22.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶9.
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶6.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶5.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶7.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶6.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶5.
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶10.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶4.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.42431.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.

	10.48112  Credibility determinations are province of trial court
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶12.
	 For cases dealing with this subject, see sec. 10.483.


	10.4812  Of decision whether to permit withdrawal, i.e., whether facts constitute grounds for withdrawal
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶9.
	 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196.
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 7-10, sec. 7.2161.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 (1997): 1996 Term, p. 34-4, sec. 34.5212.
	 State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d 111 (1995): 1994 Term, p. 7-13, sec. 7.472.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 106, sec. 7.4512.
	 State v. Shegrud, 131 Wis. 2d 133, 389 N.W.2d 7 (1986): 1985 Term, p. 35, sec. 2.9214.
	 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 (1985): 1984 Term, p. 132, sec. 7.4212.
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 89, sec. 7.4511.
	 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 (1978): 1978 Term, p. 75, sec. 7.451.
	 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 (1978): 1978 Term, p. 75, sec. 7.451.
	 Hatcher v. State, 83 Wis. 2d 559, 266 N.W.2d 320 (1978): 1977 Term, p. 58, sec. 7.43.
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶7.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶16.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶10.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶12.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶11.
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶22.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶5.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶14.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶8.
	 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 388, 702 N.W.2d 87, at ¶10.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶10.
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶6.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶4.
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶9.
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶9.
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶10.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶15.
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶7.
	 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 625 N.W.2d 353, 2000 Term WCA-238, at ¶8.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶7.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.
	 State v. Manke, 230 Wis. 2d 421, 602 N.W.2d 139 (Ct. App. 1999): 1999 Term, p. 10-4, sec. 10.42122.
	 State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d 464 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21914.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d 439 (Ct. App. 1996): 1996 Term, p. 7-2, sec. 7.2113.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.
	 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 (Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 10-7, sec. 10.42424.
	 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 10.4353.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226.
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-10, sec. 10.4612.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 10-7, sec. 10.4311.
	 State v. Shanks, 152 Wis. 2d 284, 448 N.W.2d 264 (Ct. App. 1989): 1989 Term, p. 10-7, sec. 10.4311.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122.
	 State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 (Ct. App. 1987): 1987 Term, p. 10-2, sec. 10.4212.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 40, sec. 2.924.
	 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 (Ct. App. 1983): 1983 Term, p. 156, sec. 7.451.

	10.4813  Of decision whether party has met burden of proof
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Issa, 186 Wis. 2d 199, 519 N.W.2d 741 (Ct. App. 1994): 1994 Term, p. 7-7, sec. 7.2182.
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 10-3, sec. 10.4222.

	10.4814  Of decision whether to allow plea withdrawal prior to sentencing (i.e., whether defendant has shown fair and just reason for plea withdrawal and state has not demonstrated prejudice)
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶6, 29-30, 33, 44-51, 60,64-88.
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.
	 State v. Rhodes, 2008 WI App 32, 307 Wis. 2d 350, 746 N.W.2d 599, at ¶7.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶14.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶22.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶24, 29.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶14.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶10.
	 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶20.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶24.
	 State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 (Ct. App. 1999): 1999 Term, p. 10-2, sec. 10.4211.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 (Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312.

	10.4815  Of decision whether defendant has shown manifest injustice
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶15.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶14.
	 State v. Farrell, 226 Wis. 2d 447, 595 N.W.2d 64 (Ct. App. 1999): 1998 Term, p. 10-19, sec. 10.436.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.
	 State v. Nawrocke, 193 Wis. 2d 373, 534 N.W.2d 624 (Ct. App. 1995): 1994 Term, p. 10-8, sec. 10.42112.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.

	10.4816  Of decision whether plea was knowingly, intelligently, and voluntarily entered
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶61.
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶31.
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶29.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶24.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶19.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶16.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶9.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶7.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶11.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶6.
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶6.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶5.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶7.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶6.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶5.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶12.
	 State v. Yates, 2000 WI App 224, 239 Wis. 2d 17, 619 N.W.2d 132, 2000 Term WCA-91, at ¶4.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 10-12, sec. 10.42431.

	10.4817  Of decisions required under Bangert analysis
	10.48171  Of decision whether defendant has made showing that his plea was accepted without compliance with required procedures
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶48.
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶30-31.
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶25.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶21.
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶12.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶7.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶9.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶6.
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶24.
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶16.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶8.
	 State v. Brandt, 220 Wis. 2d 121, 582 N.W.2d 433 (Ct. App. 1998): 1997 Term, p. 7-10, sec. 7.2312.
	 State v. McKee, 212 Wis. 2d 488, 569 N.W.2d 93 (Ct. App. 1997): 1997 Term, p. 7-7, sec. 7.2132.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.

	10.48172  Of decision whether state has met burden to show that, notwithstanding noncompliance with mandated procedures, defendant's plea was knowingly entered
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶45.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶12.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶7.
	 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 (Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133.

	10.48173  Of decision whether defendant has made showing that he did not know or understand information that should have been provided at plea hearing
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶30-31.
	 State v. Brown, 2006 WI 100, 293 Wis. 2d 594, 716 N.W.2d 906, at ¶21.


	10.4818  Other decisions
	10.48181  Of decision whether there was factual basis for plea
	 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 632 N.W.2d 872, 2001 Term WCA-34, at ¶9.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.
	 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 (Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112.
	 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 (Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611.

	10.48182  Of decision whether defendant has established denial of relevant constitutional right
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶4.
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶9.

	10.48183  Application of law to facts
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.

	10.48184  Of decision whether newly discovered evidence warranting plea withdrawal exists
	 For cases dealing with this subject, see sec. 10.4346.

	10.48185  Of decision whether plea was made under constitutionally acceptable circumstances
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶4.

	10.48186  Of determination whether facts constituted constitutional violation sufficient to warrant withdrawal
	 State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 625 N.W.2d 353, 2000 Term WCA-238, at ¶8.

	10.48187  Of determination whether information provided to defendant as part of plea taking (e.g., description of nature of offense) was legally correct
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶10.

	10.48188  Of decision whether defendant was denied constitutional right occurring outside of plea process that entitles him to withdrawal of plea
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶11.

	10.48189  Of decision which standard is applicable to plea withdrawal motion
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶15.


	10.4819  Other decisions (cont'd)
	10.48191  Of decision whether defendant has made prima facie showing that plea was entered involuntarily or unknowingly
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶7.
	 State v. James, 176 Wis. 2d 230, 500 N.W.2d 345 (Ct. App. 1993): 1992 Term, p. 7-6, sec. 7.2151.

	10.48192  Of decision whether allegations of motion to withdraw plea are sufficient to require hearing
	 For cases dealing with this subject, see sec. 10.4623.

	10.48193  Of determination of proper remedy
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶10-13.

	10.48194  Of decision whether plea colloquy was deficient
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶17.



	10.482  Scope of review; may examine entire record
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.
	 State v. Shegrud, 131 Wis. 2d 133, 389 N.W.2d 7 (1986): 1985 Term, p. 35, sec. 2.9214.
	 State v. Cecchini, 124 Wis. 2d 200, 368 N.W.2d 830 (1985): 1984 Term, p. 53, sec. 2.9213.
	 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 (1978): 1978 Term, p. 75, sec. 7.452.
	 For cases dealing with the trial court's and appellate court's review of entire record to determine whether state has borne burden to demonstrate that defendant knew information required for knowing intelligent and voluntary plea, see sec. 10.42432.

	10.483  Credibility determinations are for trial court, not appellate court, to make
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶34.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶29.
	 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 (Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312.

	10.484  Need to look for evidence to uphold trial court's exercise of discretion (e.g., need to independently review record to determine whether trial court's decision can be sustained when trial court has not properly exercised discretion)
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶35, 75.
	 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 (Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133.

	10.485  Need for motion to withdraw plea in trial court to obtain appellate review of whether grounds exist to withdraw plea
	 For cases dealing with this subject, see sec. 7.493.

	10.486  Appealability of order granting motion to withdraw guilty or no-contest plea
	 For cases dealing with this subject, see sec. 11.11458.

	10.487  In reviewing trial court's decision, appellate court will assume facts, reasonably inferable from record, in manner that supports that decision
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶22, 28.

	10.488  Conflicts and contradictions in testimony are for trial court, not appellate court, to resolve
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶34.


	10.49  Other Matters
	10.491  Waiver of right to attack plea
	10.4911  Waiver of right to raise ground for plea withdrawal by not raising that ground in the trial court
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352.

	10.4912  Decision not to withdraw plea after alleged ground for withdrawal known constitutes reaffirmation of plea and abandons or waives right to later seek withdrawal of plea on that ground
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	10.4913  Decision not to pursue motion to withdraw plea after it is filed constitutes abandonment of motion
	 For cases dealing with this subject, see sec. 10.498.


	10.492  Challenge to validity of plea and request for its withdrawal cannot be made for first time on appeal
	 For cases dealing with this subject, see sec. 7.4931.

	10.493  Need for contemporaneous objection to alleged breach of plea agreement by prosecutor to preserve issue
	 For cases dealing with this subject, see sec. 7.1551.

	10.494  Effect of granting motion when plea entered pursuant to plea bargain granting benefits to defendant
	 For cases dealing with this subject, see sec. 7.4994.

	10.495  Proving denial of right to counsel in collateral attack on plea proceeding
	 For cases dealing with this subject, see sec. 7.4992.

	10.496  Collateral attack on plea
	 For cases dealing with this subject, see sec. 7.495.

	10.497  Sufficiency of postconviction motion
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.

	10.498  Abandonment of motion to withdraw plea
	10.4981  By expressly declining to pursue motion after it is filed
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶10-12.


	10.499  Other matters
	10.4991  When defendant seeks to withdraw plea on basis that his attorney failed to properly advise him with respect to entering plea, defendant thereby waives attorney-client privilege
	 For cases dealing with this subject, see sec. 17.2422.

	10.4992  Defendant who successfully withdraws plea no longer has benefit of concessions or dismissals called for by plea bargain; original charges may be reinstated and parties may be returned to positions they were in prior to agreement
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶14.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶25.
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶21.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶38.
	 For cases dealing with the remedy when an appellate court reaches conclusion that has effect of negating plea bargain (e.g., when it sets aside conviction on one offense to which defendant pled guilty pursuant to plea bargain), see sec. 7.195.

	10.4993  When defendant seeks to withdraw plea on basis that his attorney failed to properly advise him with respect to entering plea, defendant must establish that he would not have pleaded guilty had he been properly advised
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26-30.

	10.4994  Same standards apply to both felony and misdemeanor cases
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 10-10, sec. 10.471.

	10.4995  Remedy when appellate or trial court reaches conclusion that has effect of negating plea bargain (e.g., when it sets aside conviction on one of a number of offenses to which defendant pled guilty pursuant to plea bargain)
	 For cases dealing with this subject, see sec. 7.195.

	10.4996  Order granting motion to withdraw guilty or no-contest plea is not "final" order
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶12-16.

	10.4997  When trial court complies with mandated procedures designed to assure that plea is knowingly, intelligently, and voluntarily entered (e.g., questioning ascertaining defendant's understanding of information necessary to knowing and intelligent plea, questioning ascertaining voluntariness of plea, etc.) may defendant later contend that he lied in answering trial court's questions in attempt to show unconstitutional plea?
	10.49971  Decisions answering this question "no"
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶20.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶10.

	10.49972  Decisions answering this question "yes"
	 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 726 N.W.2d 671, at ¶11-15, 18.


	10.4998  Two distinct types of violations that may provide grounds for plea withdrawal:  Bangert-type violations (i.e., defect in plea taking apparent from face of record) and Nelson/Bentley-type violations (i.e., attacks on plea dependent on facts outside record [e.g., attack based on claim of ineffective assistance of counsel, involuntariness, etc.]
	10.49981  In general
	 State v. Hoppe, 2009 WI 41, 317 Wis. 2d 161, 765 N.W.2d 794, at ¶3.
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶55.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶8.

	10.49982  Defendant may invoke both Bangert and Nelson/Bentley in single motion to withdraw plea
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶73-74.
	 State v. Hoppe, 2008 WI App 89, 312 Wis. 2d 765, 754 N.W.2d 203, at ¶8.

	10.49983  Distinction between Bangert-type violations and Nelson/Bentley-type violations in determining what defendant must allege in plea withdrawal motion to secure hearing
	 For cases dealing with this subject, see sec. 10.4614.

	10.49984  Distinction between Bangert-type violations and Nelson/Bentley-type violations in determining who has burden of proof
	 For cases dealing with this subject, see sec. 10.4518.


	10.4999  Adequate and accurate plea colloquy (i.e., one that complies with all requirements of plea colloquy and, therefore, is not subject to challenge under Bangert) cannot be relied on to deny defendant's motion to withdraw plea when such motion is based on matters outside of plea colloquy (e.g., ineffective assistance of counsel, involuntariness, etc.)
	 For cases dealing with this subject, see sec. 10.42467.




	10.5  Reexamination Of Those Found NGI
	10.51  Test For Continuing Commitment
	10.511  In general
	 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 Term, p. 10-4, sec. 10.512.
	 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 (1995): 1994 Term, p. 10-11, sec. 10.512.
	 State v. Field, 118 Wis. 2d 269, 347 N.W.2d 365 (1984): 1983 Term, p. 157, sec. 7.51.
	 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 (1979): 1978 Term, p. 75, sec. 7.51.
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.
	 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 (Ct. App. 1984): 1984 Term, p. 133, sec. 7.51.

	10.512  Constitutionality of continuing commitment of insanity acquittee who no longer suffers from any mental illness, based on dangerousness alone
	 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 Term, p. 10-4, sec. 10.512.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 (1995): 1994 Term, p. 10-11, sec. 10.512.
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 10-6, sec. 10.512.


	10.52  Burden And Standard Of Proof
	 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 (1995): 1994 Term, p. 10-13, sec. 10.52.
	 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 (1979): 1978 Term, p. 76, sec. 7.52.
	 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 (Ct. App. 1984): 1984 Term, p. 133, sec. 7.52.

	10.53  Reexamination Procedures
	10.531  In general
	 State v. Field, 118 Wis. 2d 269, 347 N.W.2d 365 (1984): 1983 Term, p. 157, sec. 7.52.
	 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 910 (1980): 1979 Term, p. 89, sec. 7.51.

	10.532  Requirement that hearing be held within thirty days
	10.5321  In general
	 State v. R.R.E., 162 Wis. 2d 698, 470 N.W.2d 283 (1991): 1990 Term, p. 10-13, sec. 10.591.
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶8.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶7.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶10.
	 State v. R.A.R., 147 Wis. 2d 218, 432 N.W.2d 685 (Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.521.

	10.5322  Requirement is directory, not mandatory
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶8.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶7.

	10.5323  Remedy for failure to comply with requirement
	 For cases dealing with this subject, see sec. 10.5921.


	10.533  Right to jury trial
	 State ex rel. Gebarski v. Milwaukee County Circuit Court, 80 Wis. 2d 489, 259 N.W.2d 531 (1977): 1977 Term, p. 58, sec. 7.51.
	 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. App. 1990): 1990 Term, p. 10-11, sec. 10.582.


	10.54  Admission Of Evidence
	 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 (Ct. App. 1984): 1984 Term, p. 133, sec. 7.54.

	10.55  Jury Instructions
	10.551  Instruction on dangerousness
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.


	10.56  Sufficiency Of Evidence
	10.561  In general
	 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 (1979): 1978 Term, p. 76, sec. 7.53.
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶1-15.
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.
	 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 (Ct. App. 1984): 1984 Term, p. 134, sec. 7.56.

	10.562  Fact finder's right to reject expert testimony, even when uncontradicted
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶9.

	10.563  Appellate review of sufficiency of the evidence
	 For cases dealing with this subject, see sec. 10.5942.


	10.57  Conditional Release
	10.571  Conditions of release
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 106, sec. 7.551.

	10.572  Interstate Compact on Mental Health (Wis. Stat. § 51.75), which permits persons on "conditional release" to receive care or supervision in another state, does not apply to criminal committed under Wis. Stat. § 971.17
	 State v. Devore, 2004 WI App 87, 272 Wis. 2d 383, 679 N.W.2d 890, at ¶1-12.


	10.58  Recommitment After Conditional Release
	10.581  Constitutionality of statute permitting recommitment
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 106, sec. 7.561.

	10.582  Due process procedures required
	 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 (Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583.
	 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. App. 1990): 1990 Term, p. 10-11, sec. 10.581.
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 108, sec. 7.562.

	10.583  Requirement that hearing be held within thirty days of filing of recommitment petition
	10.5831  In general
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶7-14.

	10.5832  Requirement is directory, not mandatory
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶7-14.

	10.5833  Remedy for failure to comply with requirement
	 For cases dealing with this subject, see sec. 10.5922.


	10.584  Admission of evidence
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 108, sec. 7.563.

	10.585  Defendant not entitled to jury trial
	 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. App. 1990): 1990 Term, p. 10-11, sec. 10.582.

	10.586  Grounds for commitment
	 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 (Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583.

	10.587  Need to consider alternative placement
	 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 N.W.2d 375, 2001 Term WSC-229, at ¶17.
	 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 (Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583.

	10.588  Need to fashion specific remedy when placement not available
	 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 (Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583.

	10.589  Appellate review of recommitment decision
	10.5891  Mode of review:  recommitment order is reviewable under Wis. Stat. § 809.30
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶11.

	10.5892  Standard of review
	 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 (Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583.



	10.59  Other Matters
	10.591  Court has no authority to designate the maximum level of inpatient facility
	 State v. Smith, 106 Wis. 2d 151, 316 N.W.2d 124 (Ct. App. 1982): 1981 Term, p. 99, sec. 7.51.

	10.592  Defendant not entitled to discharge because hearing not held in timely fashion
	10.5921  Reexamination hearing
	 State v. R.R.E., 162 Wis. 2d 698, 470 N.W.2d 283 (1991): 1990 Term, p. 10-13, sec. 10.591.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶7.
	 State v. R.A.R., 147 Wis. 2d 218, 432 N.W.2d 685 (Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.521.

	10.5922  Recommitment hearing
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶7-14.


	10.593  Maximum duration of commitment of one found NGI
	 For cases dealing with this subject, see sec. 8.782.

	10.594  Appellate review
	10.5941  Of correctness of instructions given
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.

	10.5942  Of sufficiency of evidence to justify continuing commitment
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶30.
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶6.
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.




	10.6  Federal Habeas Corpus
	10.61  Standards For Granting Relief; Particular Matters That May Or May Not Be Grounds For Relief
	10.611  In general
	 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 Term, p. 10-7, sec. 10.612.
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.
	 McCleskey v. Zant, 111 S. Ct. 1454 (1991): 1990 Term, p. 10-14, sec. 10.611.
	 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 Term, p. 157, sec. 7.611.
	 Wainwright v. Goode, 104 S. Ct. 378 (1983): 1983 Term, p. 157, sec. 7.611.
	 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, p. 100, sec. 7.61.
	 Harris v. Rivera, 102 S. Ct. 460 (1981): 1981 Term, p. 100, sec. 7.61.

	10.612  Standards for granting relief
	10.6121  First standard: Claim that was adjudicated on merits in state court may not be ground for relief unless adjudication of claim "resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United States"
	10.61211  In general
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).
	 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009).
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Wright v. Van Patten, 128 S. Ct. 743 (2008).
	 Panetti v. Quarterman, 127 S. Ct. 2842 (2007).
	 Schriro v. Landrigan, 127 S. Ct. 1933 (2007).
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 Kane v. Espitia, 126 S. Ct. 407 (2005).
	 Rompilla v. Beard, 125 S. Ct. 2456 (2005).
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).
	 Brown v. Payton, 125 S. Ct. 1432 (2005).
	 Bell v. Cone, 125 S. Ct. 847 (2005).
	 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004).
	 Middleton v. McNeil, 124 S. Ct. 1830 (2004).
	 Mitchell v. Esparza, 124 S. Ct. 7 (2003).
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).
	 Price v. Vincent, 123 S. Ct. 1848 (2003).
	 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 Term USSC-13.
	 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term USSC-3.
	 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 Term USSC-1.
	 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term USSC-14.
	 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 Term USSC-26.
	 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 Term, p. 9-28, sec. 9.5632.
	 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 Term, p. 10-13, sec. 10.61111.

	10.61212  "Contrary to"
	 Bell v. Cone, 125 S. Ct. 847 (2005).
	 Mitchell v. Esparza, 124 S. Ct. 7 (2003).
	 Price v. Vincent, 123 S. Ct. 1848 (2003).
	 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 Term USSC-13.
	 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term USSC-3.
	 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 Term USSC-1.
	 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term USSC-14.
	 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 Term, p. 10-13, sec. 10.61111.

	10.61213  "Unreasonable application of"
	 Porter v. McCollum, 130 S. Ct. 447 (2010).
	 Rompilla v. Beard, 125 S. Ct. 2456 (2005).
	 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004).
	 Middleton v. McNeil, 124 S. Ct. 1830 (2004).
	 Mitchell v. Esparza, 124 S. Ct. 7 (2003).
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).
	 Wiggins v. Smith, 123 S. Ct. 2527 (2003).
	 Price v. Vincent, 123 S. Ct. 1848 (2003).
	 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 Term USSC-13.
	 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 Term USSC-1.
	 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term USSC-14.
	 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 Term, p. 10-13, sec. 10.61111.

	10.61214  "Clearly established Federal law, as determined by the Supreme Court of the United States": in general
	 Wright v. Van Patten, 128 S. Ct. 743 (2008).
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 Term USSC-13.
	 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 Term, p. 10-13, sec. 10.61111.

	10.61215  "Clearly established Federal law, as determined by the Supreme Court of the United States":  limited to constitutional decisions
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Early v. Packer, 123 S. Ct. 362 (2002), 2002 Term USSC-3.

	10.61216  "Clearly established law" refers to law established by Supreme Court decisions at time of relevant state-court decision
	 Smith v. Spisak, 130 S. Ct. 676 (2010).
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004).

	10.61217  "Clearly established law" refers to holdings, as opposed to dicta, of Supreme Court decisions
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 Yarborough v. Alvarado, 124 S. Ct. 2140 (2004).

	10.61218  In applying this standard, federal court is limited to consideration of record state court had before it
	 Holland v. Jackson, 124 S. Ct. 2736 (2004).

	10.61219  In applying this standard, federal courts are not free to presume that state court did not comply with constitutional dictates on basis of nothing more than lack of citation to controlling federal or state decision
	 Bell v. Cone, 125 S. Ct. 847 (2005).


	10.6122  First standard: Claim that was adjudicated on merits in state court may not be ground for relief unless adjudication of claim "resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United States" (cont'd)
	10.61221  When state court's adjudication of claim is dependent on antecedent unreasonable application of federal law, this standard is met
	 Panetti v. Quarterman, 127 S. Ct. 2842 (2007).

	10.61222  Application of this standard when constitutional defect in instructions is alleged
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).

	10.61223  Application of this standard when claim of ineffective assistance of counsel is made
	 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009).

	10.61224  Habeas court not required to review state court decision de novo before applying this standard
	 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 Term USSC-13.

	10.61225  Does this standard apply when it is unclear whether state court addressed claim (e.g., when state court rejected claim of ineffective assistance of counsel, but it is unclear whether decision was based on finding of no deficient performance or no prejudice)
	 For cases dealing with this subject, see sec. 10.61243.


	10.6123  Second standard: Claim that was adjudicated on merits in state court may not be ground for relief unless adjudication of claim "resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented in the State court proceeding"
	10.61231  In general
	 Wood v. Allen, 130 S. Ct. 841 (2010).
	 Schriro v. Landrigan, 127 S. Ct. 1933 (2007).
	 Rice v. Collins, 126 S. Ct. 969 (2006).
	 Miller-El v. Dretke, 125 S. Ct. 2317 (2005).
	 For cases dealing generally with federal review of state court findings of fact, see sec. 10.64.
	 For cases dealing with the presumption of correctness afforded state court findings on factual issues, see sec. 10.641.

	10.61232  Presumption of correctness of state court findings on factual issues in general
	 For cases dealing with this subject, see sec. 10.641.

	10.61233  Relationship of this standard to presumption of correctness of state court findings on factual issues set out in § 2254(e)(1)
	 Wood v. Allen, 130 S. Ct. 841 (2010).

	10.61234  State court determination of facts not rendered unreasonable merely because federal habeas court would have reached different conclusion in first instance
	 Wood v. Allen, 130 S. Ct. 841 (2010).


	10.6124  Principles governing application of standards
	10.61241  Presumption that state courts know and follow law
	 Holland v. Jackson, 124 S. Ct. 2736 (2004).
	 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 Term USSC-1.

	10.61242  Highly deferential standard for evaluating state-court rulings, which demands that state court decisions be given benefit of the doubt
	 Holland v. Jackson, 124 S. Ct. 2736 (2004).
	 Woodford v. Visciotti, 123 S. Ct. 357 (2002), 2002 Term USSC-1.

	10.61243  Deferential standards not applicable when state courts did not reach merits of petitioner's claim
	 Cone v. Bell, 129 S. Ct. 1769 (2009).

	10.61244  Do these deferential standards apply when it is unclear whether state court addressed claim (e.g., when state court rejected claim of ineffective assistance of counsel, but it is unclear whether decision was based on finding of no deficient performance or no prejudice)
	 Smith v. Spisak, 130 S. Ct. 676 (2010).



	10.613  Particular matters that may or may not be grounds for relief
	10.6131  Error of state law
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).
	 Gilmore v. Taylor, 113 S. Ct. 2112 (1993): 1992 Term, p. 10-11, sec. 10.693.
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.
	 Lewis v. Jeffers, 110 S. Ct. 3092 (1990): 1989 Term, p. 10-7, sec. 10.611.
	 Pulley v. Harris, 104 S. Ct. 871 (1984): 1983 Term, p. 157, sec. 7.612.
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 100, sec. 7.61.

	10.6132  Fourth Amendment issues
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 10-8, sec. 10.614.
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 10-8, sec. 10.613.
	 McCleskey v. Zant, 111 S. Ct. 1454 (1991): 1990 Term, p. 10-14, sec. 10.611.
	 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 1985 Term, p. 109, sec. 7.614.
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 157, sec. 7.613.
	 Cardwell v. Taylor, 103 S. Ct. 2015 (1983): 1982 Term, p. 124, sec. 7.611.

	10.6133  When state conviction based on guilty plea
	 Haring v. Prosise, 103 S. Ct. 2368 (1983): 1982 Term, p. 124, sec. 7.612.

	10.6134  Ineffective assistance of counsel claim predicated on failure to raise fourth amendment claim
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 10-9, sec. 10.617.
	 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 1985 Term, p. 109, sec. 7.614.

	10.6135  Sufficiency of evidence to convict
	10.61351  In general
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 10-8, sec. 10.615.
	 For cases holding that the sufficiency of the evidence to convict is a federal constitutional issue, see sec. 19.56.

	10.61352  In assessing whether evidence was insufficient to convict, court may only assess evidence introduced at trial; consideration of evidence adduced post-trial, casting doubt on evidence adduced at trial, is inappropriate
	 For cases dealing with this subject, see sec. 19.562.

	10.61353  It is not error to cast test of sufficiency of evidence in terms of "reasonable" jury, rather than "rational" one, and that asks whether jury could be convinced of defendant's guilt, rather than whether it could be convinced of each element of crime
	 For cases dealing with this subject, see sec. 19.563.

	10.61354  In assessing whether evidence was insufficient to convict, court must review evidence in light most favorable to prosecution
	 For cases dealing with this subject, see sec. 19.564.

	10.61355  In assessing whether evidence was insufficient to convict, court must assume that trier of fact resolved any conflicts in testimony, or conflicts in inferences drawn from historical facts, in favor or prosecution
	 For cases dealing with this subject, see sec. 19.565.

	10.61356  In assessing whether evidence was insufficient to convict, court must consider all evidence submitted, including that erroneously admitted
	 For cases dealing with this subject, see sec. 19.582.


	10.6136  Refusal to give lesser-included offense instruction
	 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 Term, p. 49, sec. 4.525.

	10.6137  Discrimination in grand jury selection
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 10-9, sec. 10.616.
	 Rose v. Mitchell, 99 S. Ct. 2993 (1979): 1978 Term, p. 76, sec. 7.612.

	10.6138  Other matters
	10.61381  Miranda issues
	 Withrow v. Williams, 113 S. Ct. 1745 (1993): 1992 Term, p. 10-8, sec. 10.614.
	 Duckworth v. Eagan, 109 S. Ct. 2875 (1989): 1988 Term, p. 2-4, sec. 2.192.

	10.61382  Claim of "actual innocence" based on newly discovered evidence
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).
	 House v. Bell, 126 S. Ct. 2064 (2006).
	 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 10-14, sec. 10.6712.
	 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 Term, p. 10-7, sec. 10.612.
	 For cases dealing with the question whether there exists a constitutionl right to be released from imprisonment upon a showing of "actual innocence," see sec. 30.99992.

	10.61383  Evidentiary ruling
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.

	10.61384  Instructional error
	 Waddington v. Sarausad, 129 S. Ct. 823 (2009).
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-6, sec. 10.614.

	10.61385  Violation of federal law in general
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).
	 Reed v. Farley, 114 S. Ct. 2291 (1994): 1993 Term, p. 10-10, sec. 10.611.

	10.61386  Failure to comply with Interstate Agreement on Detainers' time limitation on holding trial
	 Reed v. Farley, 114 S. Ct. 2291 (1994): 1993 Term, p. 10-10, sec. 10.612.

	10.61387  Violation of federal rule requiring sentencing court to inform defendant of right to appeal, when defendant in fact knows of right to appeal
	 For cases dealing with this subject, see sec. 9.1841.

	10.61388  Violation of Vienna Convention on Consular Relations
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).
	 For cases dealing generally with the Vienna Convention on Consular Relations, see sec. 47.878.

	10.61389  Allegation by American citizen held by American armed forces in foreign country that transfer of custody to that foreign country is likely to result in torture
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).


	10.6139  Other matters (cont'd)
	10.61391  Allegation by American citizen held in United States custody that, if he is turned over to foreign nation for prosecution for crime committed in that nation, he will not be entitled, in that prosecution, to protections afforded by United States Constitution
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).



	10.614  Propriety of using federal habeas corpus petition to collaterally attack prior conviction used to enhance sentence for present conviction to which petition is addressed
	 For cases dealing with this subject, see sec. 10.6994.


	10.62  Exhaustion Of State Remedies
	10.621  In general
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).
	 Baldwin v. Reese, 124 S. Ct. 1347 (2004).
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 O'Sullivan v. Boerckel, 119 S. Ct. 1728 (1999): 1998 Term, p. 10-25, sec. 10.6222.
	 Mabra v. Klimas, 100 S. Ct. 2755 (1980): 1979 Term, p. 90, sec. 7.66.

	10.622  Requirement that issue be fairly presented to state courts and that it be presented as federal constitutional issue
	10.6221  In general
	 Dye v. Hofbauer, 126 S. Ct. 5 (2005).
	 Howell v. Mississippi, 125 S. Ct. 856 (2005).
	 Baldwin v. Reese, 124 S. Ct. 1347 (2004).
	 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, p. 10-5, sec. 10.621.
	 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 Term, p. 110, sec. 7.621.
	 Anderson v. Harless, 103 S. Ct. 276 (1982): 1982 Term, p. 124, sec. 7.621.
	 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 Term, p. 89, sec. 7.64.
	 Smith v. Digmon, 98 S. Ct. 597 (1978): 1977 Term, p. 59, sec. 7.61.

	10.6222  Not satisfied by presentation in proceeding where review of issue is discretionary
	 Castille v. Peoples, 109 S. Ct. 1056 (1989): 1988 Term, p. 10-8, sec. 10.6211.

	10.6223  State court must be alerted to fact that prisoner is asserting claim under federal constitution; issue must be presented as federal constitutional issue to state courts
	 Dye v. Hofbauer, 126 S. Ct. 5 (2005).
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 10-15, sec. 10.693.
	 Duncan v. Henry, 115 S. Ct. 887 (1995): 1994 Term, p. 10-13, sec. 10.6221.

	10.6224  Requires presentation of issue when seeking discretionary review of appellate court decision by state's highest court
	 O'Sullivan v. Boerckel, 119 S. Ct. 1728 (1999): 1998 Term, p. 10-25, sec. 10.6222.

	10.6225  Issue not "fairly presented" to state court if that court must read beyond petition or brief (or similar document) that does not alert it to presence of federal claim in order to find material, such as lower court opinion in case, that does so
	 Dye v. Hofbauer, 126 S. Ct. 5 (2005).
	 Baldwin v. Reese, 124 S. Ct. 1347 (2004).

	10.6226  Failure of state appellate court to mention federal claim does not mean that claim was not presented to it
	 Dye v. Hofbauer, 126 S. Ct. 5 (2005).


	10.623  Applies even in face of clear violation of constitutional rights
	 Duckworth v. Serrano, 102 S. Ct. 18 (1981): 1981 Term, p. 100, sec. 7.621.

	10.624  Requirement that all claims presented in petition be exhausted; "mixed" petitions (i.e., those containing both unexhausted and exhausted claims) must be dismissed unless petitioner deletes unexhausted claims or court grants stay and abeyance of petition pending exhaustion of claims
	10.6241  In general
	 Burton v. Stewart, 127 S. Ct. 793 (2007).
	 Rhines v. Weber, 125 S. Ct. 1528 (2005).
	 Pliler v. Ford, 124 S. Ct. 2441 (2004).
	 Castille v. Peoples, 109 S. Ct. 1056 (1989): 1988 Term, p. 10-9, sec. 10.622.
	 Rose v. Lundy, 102 S. Ct. 1198 (1982): 1981 Term, p. 100, sec. 7.622.

	10.6242  When petitioner files mixed petition near expiration of one-year statute of limitations imposed by AEDPA, and dismissal of mixed petition could render subsequent petition untimely, district court is not required to advise petitioner regarding consequences of options open to him
	 Pliler v. Ford, 124 S. Ct. 2441 (2004).

	10.6243  Stay and abeyance of petition to allow exhaustion of claims
	10.62431  Permissibility of stay and abeyance
	 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005).
	 Rhines v. Weber, 125 S. Ct. 1528 (2005).

	10.62432  Circumstances under which stay and abeyance should, and should not, be granted
	 Rhines v. Weber, 125 S. Ct. 1528 (2005).



	10.625  When double jeopardy issue raised
	 Justices of Boston Municipal Court v. Lydon, 104 S. Ct. 1805 (1984): 1983 Term, p. 157, sec. 7.621.

	10.626  Exhaustion rule not jurisdictional
	 Strickland v. Washington, 104 S. Ct. 2052 (1984): 1983 Term, p. 158, sec. 7.622.

	10.627  Consideration of requirement within discretion of court of appeals when state fails to raise it in district court
	 Day v. McDonough, 126 S. Ct. 1675 (2006).
	 Granberry v. Greer, 107 S. Ct. 1671 (1987): 1986 Term, p. 137, sec. 7.621.

	10.628  What defendant must show to obtain federal review of claim when he failed to present it to state court:  cause and prejudice
	10.6281  In general
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).


	10.629  Other matters
	10.6291  When defendant failed to present issue to state courts at all and now has no remedy available in state court
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.

	10.6292  Exhaustion by defaulting federal claim in state court
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 10-12, sec. 10.621.
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-14, sec. 10.622.

	10.6293  State prisoner does not need to petition for certiorari review by Supreme Court of state appellate decision to exhaust state remedies
	 Roper v. Weaver, 127 S. Ct. 2022 (2007).

	10.6294  If issues raised by habeas petition are fully exhausted when petition filed, they do not become unexhausted upon petitioner's seeking certiorari review by Supreme Court of state appellate decision addressing those issues
	 Roper v. Weaver, 127 S. Ct. 2022 (2007).



	10.63  Procedural Default In State Proceeding Barring State Litigation Of Constitutional Claim Precludes Federal Court Consideration Of Claim Absent Showing Of Cause And Prejudice
	10.631  General rule
	 Cone v. Bell, 129 S. Ct. 1769 (2009).
	 Smith v. Texas, 127 S. Ct. 1686 (2007).
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 House v. Bell, 126 S. Ct. 2064 (2006).
	 Bradshaw v. Richey, 126 S. Ct. 602 (2005).
	 Dretke v. Haley, 124 S. Ct. 1847 (2004).
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term USSC-5.
	 Edwards v. Carpenter, 120 S. Ct. 1587 (2000): 1999 Term, p. 10-16, sec. 10.63322.
	 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 Term, p. 6-29, sec. 6.8111.
	 Stewart v. LaGrand, 119 S. Ct. 1018 (1999): 1998 Term, p. 9-31, sec. 9.591.
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 Term, p. 47-17, sec. 47.89412.
	 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 Term, p. 10-20, sec. 10.631.
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 10-15, sec. 10.693.
	 Reed v. Farley, 114 S. Ct. 2291 (1994): 1993 Term, p. 10-11, sec. 10.631.
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 10-9, sec. 10.631.
	 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 Term, p. 10-8, sec. 10.6712.
	 Keeney v. Tamayo-Reyes, 112 S. Ct. 1715 (1992): 1991 Term, p. 10-7, sec. 10.6611.
	 Dugger v. Adams, 109 S. Ct. 1211 (1989): 1988 Term, p. 10-10, sec. 10.634.
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.
	 Harris v. Reed, 109 S. Ct. 1038 (1989): 1988 Term, p. 10-9, sec. 10.632.
	 Murray v. Carrier, 106 S. Ct. 2639 (1986): 1985 Term, p. 111, sec. 7.63.
	 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 158, sec. 7.63.
	 United States v. Frady, 102 S. Ct. 1584 (1982): 1981 Term, p. 97, sec. 7.274.
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 101, sec. 7.63.
	 Sumner v. Mata, 101 S. Ct. 764 (1981): 1980 Term, p. 89, sec. 7.62.

	10.632  What constitutes state procedural default that will bar federal consideration of constitutional claim
	10.6321  State decision must clearly and unambiguously state that it rests on state procedural grounds
	10.63211  Requirement in general
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-15, sec. 10.6311.
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.
	 Harris v. Reed, 109 S. Ct. 1038 (1989): 1988 Term, p. 10-9, sec. 10.632.
	 Caldwell v. Mississippi, 105 S. Ct. 2633 (1985): 1984 Term, p. 176, sec. 10.8811.
	 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 Term, p. 134, sec. 7.63.

	10.63212  Requirement not applicable when issue not raised at all in state courts
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.


	10.6322  State practice must be "firmly established and regularly followed" at time it is applied
	 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, p. 10-16, sec. 10.6312.
	 Terrell v. Morris, 110 S. Ct. 4 (1989): 1989 Term, p. 10-7, sec. 10.632.
	 Johnson v. Mississippi, 108 S. Ct. 1981 (1988): 1987 Term, p. 9-7, sec. 9.426.
	 James v. Kentucky, 104 S. Ct. 1830 (1984): 1983 Term, p. 94, sec. 4.5372.

	10.6323  State procedural bar must be "adequate" to justify refusal to consider claim
	10.63231  In general
	 Beard v. Kindler, 130 S. Ct. 612 (2009).
	 Cone v. Bell, 129 S. Ct. 1769 (2009).
	 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term USSC-5.

	10.63232  Adequacy of state procedural bar is not within state's prerogative to decide; rather, it is itself a federal question
	 Cone v. Bell, 129 S. Ct. 1769 (2009).

	10.63233  Fact that state court has discretion whether or not to apply procedural rule does not automatically render that rule inadequate
	 Beard v. Kindler, 130 S. Ct. 612 (2009).


	10.6324  Failure to raise issue in state court
	10.63241  Failure to raise issue at all in state courts
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.

	10.63242  Failure to raise issue on appeal in state court
	 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 Term, p. 112, sec. 7.63.

	10.63243  Failure to raise issue in petition for state supreme court review of state court of appeals' decision
	 O'Sullivan v. Boerckel, 119 S. Ct. 1728 (1999): 1998 Term, p. 10-25, sec. 10.6222.


	10.6325  Failure to develop material facts
	 Keeney v. Tamayo-Reyes, 112 S. Ct. 1715 (1992): 1991 Term, p. 10-7, sec. 10.6611.

	10.6326  Where defendant sought to invoke substance of constitutional right, defect in form of objection will not necessarily constitute procedural default
	 James v. Kentucky, 104 S. Ct. 1830 (1984): 1983 Term, p. 94, sec. 4.5372.

	10.6327  Federal court must look to last explained state decision in determining whether decision rests on procedural grounds
	 Ylst v. Nunnemaker, 111 S. Ct. 2590 (1991): 1990 Term, p. 10-17, sec. 10.6313.

	10.6328  Failure to object at trial in state court to instruction about which complaint is being made in federal court
	 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term USSC-5.

	10.6329  Other matters
	10.63291  Exorbitant application of generally sound rule renders state ground inadequate to stop consideration of federal question
	 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term USSC-5.

	10.63292  When resolution of state procedural law question depends on federal constitutional ruling, is procedural bar independent of federal law so as to bar federal consideration of constitutional claim?
	 Stewart v. Smith, 122 S. Ct. 2578 (2002), 2001 Term USSC-22.

	10.63293  When state court declines to review merits of petitioner's claim on ground that it has done so already, it creates no bar to federal habeas corpus review
	 Wellons v. Hall, 130 S. Ct. 727 (2010).
	 Cone v. Bell, 129 S. Ct. 1769 (2009).

	10.63294  When state court declines to find claim has been waived by failure to comply with state procedural rules, federal court will do the same; federal court will not apply state procedural bar when state court itself has declined to do so
	 Cone v. Bell, 129 S. Ct. 1769 (2009).

	10.63295  State court's application of fugitive forfeiture law:  refusal to consider defendant's attack on conviction and sentence because of defendant's escape from custody during pendency of attack
	 Beard v. Kindler, 130 S. Ct. 612 (2009).

	10.63296  Question whether state procedural ruling is adequate is question of federal law
	 Beard v. Kindler, 130 S. Ct. 612 (2009).



	10.633  What constitutes cause for default
	10.6331  In general
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 Term, p. 6-29, sec. 6.8111.
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 McCleskey v. Zant, 111 S. Ct. 1454 (1991): 1990 Term, p. 10-18, sec. 10.6321.

	10.6332  Counsel's error can be "cause" only if it constitutes ineffective assistance of counsel
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-15, sec. 10.6311.
	 Murray v. Carrier, 106 S. Ct. 2639 (1986): 1985 Term, p. 111, sec. 7.63.

	10.6333  Counsel's decision not to pursue claim does not constitute cause absent showing of ineffective assistance of counsel
	10.63331  In general
	 Edwards v. Carpenter, 120 S. Ct. 1587 (2000): 1999 Term, p. 10-16, sec. 10.63322.
	 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 Term, p. 112, sec. 7.63.
	 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 158, sec. 7.63.

	10.63332  Ineffective-assistance-of-counsel claim cannot serve as "cause" for procedural default of another claim when ineffective-assistance claim has itself been procedurally defaulted
	 Edwards v. Carpenter, 120 S. Ct. 1587 (2000): 1999 Term, p. 10-16, sec. 10.63322.


	10.6334  When novelty of constitutional claim will constitute cause for procedural default
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Dugger v. Adams, 109 S. Ct. 1211 (1989): 1988 Term, p. 10-10, sec. 10.634.
	 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 Term, p. 112, sec. 7.63.
	 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 158, sec. 7.63.
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 101, sec. 7.63.

	10.6335  Fact that factual basis for constitutional challenge was not readily discoverable by defense counsel may constitute cause
	10.63351  In general
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 Amadeo v. Zant, 108 S. Ct. 1771 (1988): 1987 Term, p. 10-5, sec. 10.63.

	10.63352  Fact that factual basis for constitutional challenge was not readily discoverable by defense counsel and that state postconviction relief was no longer available at time facts came to light establishes cause for procedural default
	 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 Term, p. 10-17, sec. 10.65211.


	10.6336  When futility of presenting claim (e.g., by objecting) will constitute cause
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 101, sec. 7.63.

	10.6337  Prosecutor's withholding exculpatory evidence while maintaining open policy file upon which petitioner relies
	 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 Term, p. 6-29, sec. 6.8111.


	10.634  What constitutes prejudice
	10.6341  In general
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 Strickler v. Greene, 119 S. Ct. 1936 (1999): 1998 Term, p. 6-29, sec. 6.8111.
	 United States v. Frady, 102 S. Ct. 1584 (1982): 1981 Term, p. 97, sec. 7.274.


	10.635  Exception to general rule: Procedural-default rule not applicable when its application will result in "fundamental miscarriage of justice," i.e., when defendant actually innocent
	10.6351  In general
	 House v. Bell, 126 S. Ct. 2064 (2006).
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 10-14, sec. 10.6712.
	 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 Term, p. 10-8, sec. 10.6712.
	 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 Term, p. 112, sec. 7.63.

	10.6352  Does this exception apply when defendant is "actually innocent" of noncapital sentence imposed (i.e., when he is not eligible for sentence imposed)?
	 Dretke v. Haley, 124 S. Ct. 1847 (2004).

	10.6353  Federal court faced with allegation of actual innocence, whether of sentence imposed or crime charged, must first address all nondefaulted claims for comparable relief and other grounds for cause to excuse procedural default
	 Dretke v. Haley, 124 S. Ct. 1847 (2004).


	10.636  Appellate review of district court's findings on the question of procedural default
	 Amadeo v. Zant, 108 S. Ct. 1771 (1988): 1987 Term, p. 10-5, sec. 10.63.

	10.637  State's waiver of procedural default by failing to raise it in federal court
	 Bradshaw v. Richey, 126 S. Ct. 602 (2005).
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 10-15, sec. 10.693.

	10.638  Other matters
	10.6381  Procedural-default rule not limited to errors that do not affect truth-finding function
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 101, sec. 7.63.

	10.6382  Defendant cannot evade procedural-default rule by invoking plain-error rule
	 United States v. Frady, 102 S. Ct. 1584 (1982): 1981 Term, p. 97, sec. 7.274.

	10.6383  Ordinarily, federal court should resolve claim of procedural bar before considering Teague claim
	 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 Term, p. 10-24, sec. 10.692.

	10.6384  Federal court is not required to raise issue of procedural default sua sponte
	 Day v. McDonough, 126 S. Ct. 1675 (2006).
	 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 10-20, sec. 10.6361.

	10.6385  May federal court raise issue of procedural default sua sponte?
	 Day v. McDonough, 126 S. Ct. 1675 (2006).
	 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 10-20, sec. 10.6361.

	10.6386  State court's misinterpretation of federal law cannot form basis for imposition of adequate and independent state procedural bar
	 Smith v. Texas, 127 S. Ct. 1686 (2007).

	10.6387  Effect of decision of International Court of Justice requiring states to consider claim under Vienna Convention on Consular Relations even though it is procedurally barred under state law because of failure of defendant to properly raise it
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).

	10.6388  Effect of President's Memorandum attempting to enforce decision of International Court of Justice requiring states to consider claim under Vienna Convention on Consular Relations even though it is procedurally barred under state law because of failure of defendant to properly raise or preserve it
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).



	10.64  Federal Review Of State Court Findings Of Fact
	10.641  Presumption of correctness of state court findings on factual issues (28 U.S.C. § 2254(d)(2))
	10.6411  In general
	 Wood v. Allen, 130 S. Ct. 841 (2010).
	 Schriro v. Landrigan, 127 S. Ct. 1933 (2007).
	 Rice v. Collins, 126 S. Ct. 969 (2006).
	 Miller-El v. Dretke, 125 S. Ct. 2317 (2005).
	 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 Term USSC-7.
	 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 Term, p. 2-17, sec. 2.6512.
	 Purkett v. Elem, 115 S. Ct. 1769 (1995): 1994 Term, p. 8-1, sec. 8.1432.
	 Burden v. Zant, 114 S. Ct. 654 (1994): 1993 Term, p. 10-11, sec. 10.651.
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 10-9, sec. 10.651.
	 Burden v. Zant, 111 S. Ct. 862 (1991): 1990 Term, p. 10-18, sec. 10.651.
	 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at page 2225 of opinion.
	 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 1985 Term, p. 109, sec. 7.614.
	 Miller v. Fenton, 106 S. Ct. 445 (1985): 1985 Term, p. 113, sec. 7.65.
	 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 Term, p. 81, sec. 4.1312.
	 Patton v. Yount, 104 S. Ct. 2885 (1984): 1983 Term, p. 84, sec. 4.114.
	 Strickland v. Washington, 104 S. Ct. 2052 (1984): 1983 Term, p. 162, sec. 8.231.
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 158, sec. 7.65.
	 Wainwright v. Goode, 104 S. Ct. 378 (1983): 1983 Term, p. 147, sec. 6.4915.
	 Maggio v. Fulford, 103 S. Ct. 2261 (1983): 1982 Term, p. 125, sec. 7.65.
	 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 Term, p. 125, sec. 7.65.
	 Sumner v. Mata, 102 S. Ct. 1303 (1982): 1981 Term, p. 102, sec. 7.65.
	 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, p. 102, sec. 7.65.
	 Sumner v. Mata, 101 S. Ct. 764 (1981): 1980 Term, p. 88, sec. 7.61.
	 Cuyler v. Sullivan, 100 S. Ct. 1708 (1980): 1979 Term, p. 89, sec. 7.62.

	10.6412  Relationship of this presumption to standard for granting habeas corpus relief set out in § 2254(d)(2) (state "decision . . . based on unreasonable determination of facts")
	 For cases dealing with this subject, see sec. 10.61232.


	10.642  When evidentiary hearing required in federal court
	 For cases dealing with this subject, see sec. 10.6571.

	10.643  Determinations to which presumption of correctness applies
	10.6431  Impartiality of juror
	 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 Term, p. 2-17, sec. 2.6512.

	10.6432  Competency to stand trial
	 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 Term, p. 2-17, sec. 2.6512.
	 Demosthenes v. Baal, 110 S. Ct. 2223 (1990): at page 2225 of opinion.

	10.6433  Finding of absence of discriminatory intent with respect to use of peremptory strikes (i.e., Batson finding)
	 Miller-El v. Dretke, 125 S. Ct. 2317 (2005).
	 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 Term USSC-7.


	10.644  Determinations to which presumption of correctness not applicable
	10.6441  "In custody" determination for Miranda purposes
	 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 Term, p. 2-17, sec. 2.6512.

	10.6442  Voluntariness of confession
	 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 Term, p. 2-17, sec. 2.6512.

	10.6443  Effectiveness of counsel's assistance
	 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 Term, p. 2-17, sec. 2.6512.


	10.645  Limitations on review of state court findings in federal habeas corpus proceeding are not necessarily applicable to state appellate court's review
	 For cases dealing with this subject, see sec. 11.661.


	10.65  Procedure
	10.651  Federal rules of civil procedure generally applicable
	 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 Term, p. 10-16, sec. 10.651.
	 Browder v. Director, Dept. of Corrections of Illinois, 98 S. Ct. 556 (1978): 1977 Term, p. 59, sec. 7.621.

	10.652  Petition for habeas corpus
	10.6521  Time for filing petition; statute of limitations
	10.65211  Requirement that petitioner be in custody
	 For cases dealing with this subject, see sec. 10.695.

	10.65212  Effect of delay in filing petition
	 For cases dealing with this subject, see sec. 10.6971.

	10.65213  Statute of limitations
	 For cases dealing with this subject, see sec. 10.692.


	10.6522  Place for filing petition; venue
	10.65221  Proper venue is district with jurisdiction over respondent
	 Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004).


	10.6523  Respondent named in petition
	10.65231  Proper respondent is person who has immediate physical custody of petitioner
	 Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004).


	10.6524  Pro se petition to be liberally construed
	 Maleng v. Cook, 109 S. Ct. 1923 (1989): 1988 Term, p. 10-11, sec. 10.6921.

	10.6525  Required contents of petition
	 Mayle v. Felix, 125 S. Ct. 2562 (2005).

	10.6526  Amendment of petition
	10.65261  In general
	 Mayle v. Felix, 125 S. Ct. 2562 (2005).

	10.65262  When amendment of petition relates back to filing date of original petition for purposes of statute of limitations
	 Mayle v. Felix, 125 S. Ct. 2562 (2005).


	10.6527  Federal claim must be presented with sufficient particularity
	10.65271  In general
	 Dye v. Hofbauer, 126 S. Ct. 5 (2005).

	10.65272  Presentation of claim with sufficient particularity may be made in appended supporting brief
	 Dye v. Hofbauer, 126 S. Ct. 5 (2005).



	10.653  Response to habeas petition
	 Browder v. Director, Dept. of Corrections of Illinois, 98 S. Ct. 556 (1978): 1977 Term, p. 59, sec. 7.622.

	10.654  Stay of execution in capital case during federal habeas corpus review
	10.6541  Denial of stay where habeas petition fails to raise substantial federal claim
	 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 Term, p. 10-12, sec. 10.661.

	10.6542  Stay may be granted when defendant invokes right to counsel without filing formal habeas corpus petition
	 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 Term, p. 10-12, sec. 10.6631.

	10.6543  Stay of execution in capital case
	10.65431  Pending federal habeas corpus review
	 Lonchar v. Thomas, 116 S. Ct. 1293 (1996): 1995 Term, p. 10-14, sec. 10.692.

	10.65432  On appeal of denial of habeas corpus petition
	 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 Term, p. 112, sec. 6.4932.



	10.655  Bail pending habeas corpus review
	 For cases dealing with this subject, see sec. 10.6995.

	10.656  Use of magistrate
	10.6561  District court's review of magistrate's recommendation
	 United States v. Raddatz, 100 S. Ct. 2406 (1980): 1979 Term, p. 90, sec. 7.651.

	10.6562  Requirement of objection to magistrate's recommendation as prerequisite to appeal from district court's adoption of recommendation
	 Thomas v. Arn, 106 S. Ct. 466 (1985): 1985 Term, p. 113, sec. 7.661.


	10.657  Evidentiary hearing; independent fact finding by federal court
	10.6571  When required or permitted in general
	 Wellons v. Hall, 130 S. Ct. 727 (2010).
	 Schriro v. Landrigan, 127 S. Ct. 1933 (2007).
	 Bradshaw v. Richey, 126 S. Ct. 602 (2005).
	 Holland v. Jackson, 124 S. Ct. 2736 (2004).
	 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 Term, p. 47-17, sec. 47.89412.
	 Keeney v. Tamayo-Reyes, 112 S. Ct. 1715 (1992): 1991 Term, p. 10-7, sec. 10.6611.

	10.6572  Under § 2254(e)(2), if petitioner has failed to develop factual basis for claim in state court proceeding, federal court shall not hold evidentiary hearing on claim unless petitioner makes specified showings
	10.65721  Failure to develop claim's factual basis in state court proceeding is not established unless there is lack of diligence, or some greater fault, attributable to the petitioner or his counsel
	 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 Term, p. 10-17, sec. 10.65211.

	10.65722  When lack of diligence, or some greater fault, exists and does not exist
	 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 Term, p. 10-17, sec. 10.65211.



	10.658  Relief in habeas proceeding
	 For cases dealing with this subject, see sec. 10.67.

	10.659  Other matters
	10.6591  Appeal of district court's decision
	 For cases dealing with this subject, see sec. 10.68.

	10.6592  Right of "next friend" to bring habeas corpus petition on behalf of detained person
	 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 Term, p. 10-8, sec. 10.661.

	10.6593  Post-judgment review in district court
	 Browder v. Director, Dept. of Corrections of Illinois, 98 S. Ct. 556 (1978): 1977 Term, p. 59, sec. 7.623.

	10.6594  Summary dismissal
	 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 Term, p. 10-12, sec. 10.661.

	10.6595  Discovery in habeas corpus proceeding
	 Wellons v. Hall, 130 S. Ct. 727 (2010).
	 Bracy v. Gramley, 117 S. Ct. 1793 (1997): 1996 Term, p. 10-21, sec. 10.661.

	10.6596  "Gatekeeping" function of court of appeals for successive habeas petitions
	10.65961  Constitutionality of court of appeals' gatekeeping function and restrictions on successive petitions it must enforce
	 For cases dealing with this subject, see sec. 10.668.

	10.65962  Constitutionality of deprivation of Supreme Court of authority to review court of appeals' decision
	 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 Term, p. 10-13, sec. 10.671.


	10.6597  Expedited procedures provided in AEDPA for federal habeas proceedings in capital cases in states that meet certain conditions: in general
	 Calderon v. Ashmus, 118 S. Ct. 1694 (1998): 1997 Term, p. 12-12, sec. 12.6971.

	10.6598  When initial petition dismissed because it raised unexhausted issues, petitioner may raise new issues in present petition that were not raised in initial petition
	 For cases dealing with this subject, see sec. 10.6691.

	10.6599  Other matters
	10.65991  Applicability of civil rule 15(b) (consideration of claims not raised in pleadings) to federal habeas proceeding
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).




	10.66  Effect Of Prior Habeas Petition; Successive Petitions
	10.661  In general
	 Burton v. Stewart, 127 S. Ct. 793 (2007).
	 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005).
	 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 Term, p. 10-19, sec. 10.6912.
	 Stewart v. Martinez-Villareal, 118 S. Ct. 1618 (1998): 1997 Term, p. 10-21, sec. 10.6621.
	 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 Term, p. 10-22, sec. 10.6822.
	 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 Term, p. 10-13, sec. 10.671.

	10.662  Where prior petition raised same issue
	10.6621  In general
	 Kuhlmann v. Wilson, 106 S. Ct. 2616 (1986): 1985 Term, p. 114, sec. 7.671.
	 Antone v. Dugger, 104 S. Ct. 962 (1984): 1983 Term, p. 146, sec. 6.4912.

	10.6622  Consideration of successive petition raising grounds identical to those heard and decided in previous petition barred absent showing of cause and prejudice
	10.66221  General rule
	 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 10-14, sec. 10.6712.
	 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 Term, p. 10-8, sec. 10.6712.

	10.66222  Exception when defendant shows miscarriage of justice, i.e., actual innocence
	 Bell v. Thompson, 125 S. Ct. 2825 (2005).
	 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 10-14, sec. 10.6712.
	 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 Term, p. 10-8, sec. 10.6712.



	10.663  Where prior petition failed to raise issue (pre-AEDP restrictions imposed by Supreme Court)
	10.6631  In general
	 Gomez v. U.S. District Court, 112 S. Ct. 1652 (1992): 1991 Term, p. 9-12, sec. 9.4251.
	 McCleskey v. Zant, 111 S. Ct. 1454 (1991): 1990 Term, p. 10-19, sec. 10.691.
	 Antone v. Dugger, 104 S. Ct. 962 (1984): 1983 Term, p. 146, sec. 6.4912.

	10.6632  Consideration of new claims not previously raised which constitute abuse of writ barred absent showing of cause and prejudice
	10.66321  General rule
	 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 10-14, sec. 10.6712.
	 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 Term, p. 10-8, sec. 10.6712.

	10.66322  Exception when defendant shows miscarriage of justice, i.e., actual innocence
	 Schlup v. Delo, 115 S. Ct. 851 (1995): 1994 Term, p. 10-14, sec. 10.6712.
	 Sawyer v. Whitley, 112 S. Ct. 2514 (1992): 1991 Term, p. 10-8, sec. 10.6712.



	10.664  Where prior petition failed to raise issue (restrictions imposed by AEDP)
	10.6641  In general
	 Panetti v. Quarterman, 127 S. Ct. 2842 (2007).
	 Burton v. Stewart, 127 S. Ct. 793 (2007).
	 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term USSC-27.

	10.6642  Requirement that petitioner apply to court of appeals for permission to file successive petition
	 Burton v. Stewart, 127 S. Ct. 793 (2007).
	 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term USSC-27.

	10.6643  Circumstances under which successive petition permitted
	10.66431  "Claim relies on new rule of constitutional law, made retroactive to cases on collateral review by the Supreme Court, that was previously unavailable"
	 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term USSC-27.



	10.665  Situations not deemed to present successive petition
	10.6651  Where issue raised on earlier petition was deemed to have been prematurely presented
	 Stewart v. Martinez-Villareal, 118 S. Ct. 1618 (1998): 1997 Term, p. 10-21, sec. 10.6621.

	10.6652  Where earlier petition dismissed because it raised unexhausted issues
	 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 Term, p. 10-19, sec. 10.6912.
	 Stewart v. Martinez-Villareal, 118 S. Ct. 1618 (1998): 1997 Term, p. 10-21, sec. 10.6621.

	10.6653  Petitioner's filing of motion for relief from judgment under FRCP 60(b) that does not assert or reassert claims of error in state conviction, but rather challenges district court's failure to reach merits
	 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005).

	10.6654  When claim made in second petition is that defendant in capital case is not sane (i.e., competent), so that he may not be lawfully executed, and claim was not ripe earlier
	 Panetti v. Quarterman, 127 S. Ct. 2842 (2007).


	10.666  Prisoner's motion to recall mandate of court of appeals on basis of merits of underlying decision can be regarded as second or successive application subject to restrictions of Antiterrorism and Effective Death Penalty Act of 1996
	 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005).
	 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 Term, p. 10-21, sec. 10.663.

	10.667  When court of appeals recalls mandate on its own initiative, it is subject to the restrictions of the Antiterrorism and Effective Death Penalty Act if, in recalling the mandate, the court considers new claims or evidence presented in a successive application for habeas relief
	 Bell v. Thompson, 125 S. Ct. 2825 (2005).
	 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 Term, p. 10-21, sec. 10.664.

	10.668  Constitutionality of restrictions on successive petitions imposed by Antiterrorism and Effective Death Penalty Act of 1996
	 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 Term, p. 10-13, sec. 10.671.

	10.669  Other matters
	10.6691  When initial petition dismissed because it raised unexhausted issues, petitioner may raise new issues in present petition that were not raised in initial petition
	 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 Term, p. 10-19, sec. 10.6912.

	10.6692  When motion for relief from judgment under FRCP 60(b) constitutes successive petition
	 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005).



	10.67  Relief In Habeas Proceeding
	10.671  In general
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).
	 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 Term, p. 10-7, sec. 10.612.
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 102, sec. 7.661.
	 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, p. 103, sec. 7.682.

	10.672  Effect of failure to try defendant within time specified in district court's order granting habeas corpus relief
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 134, sec. 7.661.

	10.673  Harmless error standard to be applied in determining whether relief should be granted
	 For cases dealing with this subject, see sec. 10.696.

	10.674  Defendant not entitled to relief based on decisions which were issued after his conviction became final and which announced a "new rule"
	 For cases dealing with this subject, see sec. 10.694.

	10.675  Petitioner not entitled to relief unless court finds error not harmless, i.e., error had substantial and injurious effect on verdict
	 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 Term, p. 10-26, sec. 10.6921.

	10.676  Habeas relief not available to enjoin United States from transferring individual, including American citizen, alleged to have committed crimes in, and detained within, territory of foreign sovereign to that sovereign for criminal prosecution
	 For cases dealing with this subject, see sec. 10.69993.


	10.68  Appellate Review Of District Court's Decision
	10.681  Requirement of certificate of appealability (formerly certificate of probable cause)
	10.6811  In general
	 Miller-El v. Dretke, 125 S. Ct. 2317 (2005).
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 Tennard v. Dretke, 104 S. Ct. 2562 (2004).
	 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 Term USSC-7.
	 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 Term, p. 10-19, sec. 10.6912.
	 Lozada v. Deeds, 111 S. Ct. 860 (1991): 1990 Term, p. 10-19, sec. 10.661.
	 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 Term, p. 112, sec. 6.4932.

	10.6812  Jurisdiction of Supreme Court to review court of appeals' denial of application for certificate of appealability
	 For cases dealing with this subject, see sec. 11.88192.

	10.6813  Test for granting
	10.68131  In general
	 Jimenez v. Quarterman, 129 S. Ct. 681 (2009).
	 Tennard v. Dretke, 104 S. Ct. 2562 (2004).
	 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 Term USSC-7.
	 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 Term, p. 10-19, sec. 10.6912.

	10.68132  Must make substantial showing of denial of "constitutional" right
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).

	10.68133  When district court has denied habeas petition on procedural grounds
	 Jimenez v. Quarterman, 129 S. Ct. 681 (2009).


	10.6814  Applicability of provision of Antiterrorism and Effective Death Penalty Act of 1996 relating to requirement of certificate of appealability
	 For cases dealing with this subject, see sec. 10.69913.

	10.6815  Order denying motion for appointment of counsel or motion to enlarge authority of appointed counsel is not subject to requirement of certificate of appealability
	 Harbison v. Bell, 129 S. Ct. 1481 (2009).


	10.682  Waiver of right to appeal by failure to object to magistrate's recommendation that district court adopts
	 Thomas v. Arn, 106 S. Ct. 466 (1985): 1985 Term, p. 113, sec. 7.661.

	10.683  Appealability of particular orders or judgments
	10.6831  Order denying motion for appointment of counsel or motion to enlarge authority of appointed counsel
	 Harbison v. Bell, 129 S. Ct. 1481 (2009).


	10.684  Time for filing notice of appeal
	10.6841  In general
	 Bowles v. Russell, 127 S. Ct. 2360 (2007).
	 Browder v. Director, Dept. of Corrections of Illinois, 98 S. Ct. 556 (1978): 1977 Term, p. 59, sec. 7.63.

	10.6842  Time is mandatory and jurisdictional
	10.68421  In general
	 Bowles v. Russell, 127 S. Ct. 2360 (2007).

	10.68422  Because time is mandatory and jurisdictional, court has no authority to create equitable exceptions to time requirement
	 Bowles v. Russell, 127 S. Ct. 2360 (2007).


	10.6843  Extending time for filing notice of appeal
	10.68431  In general
	 Bowles v. Russell, 127 S. Ct. 2360 (2007).

	10.68432  When court extends time beyond that permitted by statute allowing extension of time, and notice of appeal is filed within time court sets but beyond that permitted by statute, appeal is untimely and court of appeals lacks jurisdiction
	 Bowles v. Russell, 127 S. Ct. 2360 (2007).



	10.685  Stay of successful habeas petitioner's release pending appeal
	 Hilton v. Braunskill, 107 S. Ct. 2113 (1987): 1986 Term, p. 138, sec. 7.691.

	10.686  Pro se prisoner's notice of appeal deemed "filed" at the moment of delivery to prison authorities for forwarding to district court
	 Houston v. Lack, 108 S. Ct. 2379 (1988): 1987 Term, p. 10-7, sec. 10.6912.

	10.687  Stay of execution pending appeal in capital case
	 For cases dealing with this subject, see sec. 10.6543.

	10.688  Recall of mandate
	10.6881  Court's power to recall mandate in general
	 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 Term, p. 10-22, sec. 10.6822.

	10.6882  Unless it acts to avoid a miscarriage of justice as defined by Supreme Court's habeas jurisprudence, a federal court of appeals abuses its discretion when it sua sponte recalls its mandate to revisit merits of earlier decision denying habeas relief to state prisoner
	 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 Term, p. 10-22, sec. 10.6822.

	10.6883  When recall of mandate subject to restrictions of Antiterrorism and Effective Death Penalty Act on successive petitions
	 For cases dealing with this subject, see sec. 10.666.


	10.689  Other matters
	10.6891  Staying or withholding mandate
	10.68911  Authority to stay or withhold mandate after denial of certiorari
	 Bell v. Thompson, 125 S. Ct. 2825 (2005).

	10.68912  Authority to stay or withhold mandate without entering order doing so
	 Bell v. Thompson, 125 S. Ct. 2825 (2005).

	10.68913  When court of appeals abuses discretion in staying or withholding mandate
	 Bell v. Thompson, 125 S. Ct. 2825 (2005).


	10.6892  Appellate court may set aside district court's fact findings only if they are clearly erroneous
	 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009).
	 Amadeo v. Zant, 108 S. Ct. 1771 (1988): 1987 Term, p. 10-5, sec. 10.63.

	10.6893  When district court grants relief based on one claim made in petition, and does not address other claims that, if meritorious, would entitle petitioner to relief, and appellate court reverses district court on claim upon which relief was granted, appellate court may not remand with instructions to deny writ, but must either remand for district court's consideration of other claims or explain why such consideration is unnecessary
	 Corcoran v. Levenhagen, 130 S. Ct. 8 (2009).

	10.6894  Waiver of right to raise issue in appellate court by failing to present it in federal habeas petition
	 For cases dealing with this subject, see sec. 10.69891.



	10.69  Other Matters
	10.691  Habeas corpus cannot be used as vehicle to create new constitutional rule unless rule would be applied retroactively to all defendants on collateral review
	10.6911  General principles
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).
	 Stewart v. LaGrand, 119 S. Ct. 1018 (1999): 1998 Term, p. 9-31, sec. 9.591.
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 Term, p. 47-17, sec. 47.89412.
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 10-15, sec. 10.693.
	 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, p. 10-16, sec. 10.6912.
	 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 Term, p. 10-13, sec. 10.6911.
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 29-9, sec. 29.471.
	 Graham v. Collins, 113 S. Ct. 892 (1993): 1992 Term, p. 10-10, sec. 10.692.
	 Sawyer v. Smith, 110 S. Ct. 2822 (1990): 1989 Term, p. 47-4, sec. 47.223.
	 Collins v. Youngblood, 110 S. Ct. 2715 (1990): 1989 Term, p. 30-6, sec. 30.921.
	 Saffle v. Parks, 110 S. Ct. 1257 (1990): 1989 Term, p. 10-8, sec. 10.691.
	 Butler v. McKellar, 110 S. Ct. 1212 (1990): 1989 Term, p. 10-8, sec. 10.691.
	 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 Term, p. 10-11, sec. 10.691.
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶16.
	 For cases dealing with the analogous, if not identical, rule that a defendant is not entitled to habeas corpus relief based on decisions that were issued after his conviction became final and which announced a "new rule," see sec. 10.694.

	10.6912  This principle only applies to procedural rules
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.

	10.6913  Court must apply this rule if it has been raised by state
	 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, p. 10-16, sec. 10.6921.

	10.6914  Waiver of this rule by state's failure to raise or argue it
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).
	 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, p. 10-16, sec. 10.6921.
	 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 Term, p. 10-14, sec. 10.6912.
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 10-14, sec. 10.6912.

	10.6915  Application of this rule even if state does not argue it
	 Day v. McDonough, 126 S. Ct. 1675 (2006).


	10.692  Statute of limitations for filing petition for writ of habeas corpus
	10.6921  In general
	 Burton v. Stewart, 127 S. Ct. 793 (2007).
	 Mayle v. Felix, 125 S. Ct. 2562 (2005).

	10.6922  When judgment of conviction is final for purposes of commencing statute of limitations
	10.69221  In general
	 Jimenez v. Quarterman, 129 S. Ct. 681 (2009).
	 Burton v. Stewart, 127 S. Ct. 793 (2007).
	 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 Term USSC-10.

	10.69222  When state court has granted out-of-time appeal
	 Jimenez v. Quarterman, 129 S. Ct. 681 (2009).


	10.6923  Tolling of statute of limitations while "properly filed application for State post-conviction or other collateral review" is pending
	10.69231  Meaning of "properly filed": in general
	 Allen v. Siebert, 128 S. Ct. 2 (2007).
	 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005).
	 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005).
	 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 Term USSC-10.
	 Artuz v. Bennett, 121 S. Ct. 361 (2000), 2000 Term USSC-1.

	10.69232  Meaning of "properly filed":  state post-conviction petition rejected by state court as untimely is not "properly filed"
	 Allen v. Siebert, 128 S. Ct. 2 (2007).
	 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005).
	 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005).

	10.69233  Meaning of "pending"
	 Lawrence v. Florida, 127 S. Ct. 1079 (2007).
	 Carey v. Saffold, 122 S. Ct. 2134 (2002), 2001 Term USSC-20.

	10.69234  Includes time between lower state court's decision and filing of notice of appeal to higher state court
	 Carey v. Saffold, 122 S. Ct. 2134 (2002), 2001 Term USSC-20.

	10.69235  Under California's unique state collateral review system, which does not involve a notice of appeal, but rather the filing (within a reasonable time) of a further original state habeas petition in a higher court, includes time between disposition of petition in lower court and filing of timely petition in higher court: in general
	 Evans v. Chavis, 126 S. Ct. 846 (2006).
	 Carey v. Saffold, 122 S. Ct. 2134 (2002), 2001 Term USSC-20.

	10.69236  Under California's unique state collateral review system, which does not involve a notice of appeal, but rather the filing (within a reasonable time) of a further original state habeas petition in a higher court, includes time between disposition of petition in lower court and filing of timely petition in higher court:  determining whether filing of petition was timely
	 Evans v. Chavis, 126 S. Ct. 846 (2006).

	10.69237  Federal habeas petition is not "application for State post-conviction or other collateral review" and, therefore, does not toll running of statute of limitations
	 Lawrence v. Florida, 127 S. Ct. 1079 (2007).
	 Rhines v. Weber, 125 S. Ct. 1528 (2005).
	 Duncan v. Walker, 121 S. Ct. 2120 (2001), 2000 Term USSC-29.

	10.69238  Pendency of petition for certiorari in United States Supreme Court does not toll running of statute of limitations
	 Lawrence v. Florida, 127 S. Ct. 1079 (2007).

	10.69239  "State" modifies both "post-conviction" and "other collateral review"
	 Lawrence v. Florida, 127 S. Ct. 1079 (2007).


	10.6924  Equitable tolling of statute of limitations
	10.69241  In general
	 Lawrence v. Florida, 127 S. Ct. 1079 (2007).
	 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005).

	10.69242  Is equitable tolling applicable to AEDPA's statute of limitations?
	 Lawrence v. Florida, 127 S. Ct. 1079 (2007).
	 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005).

	10.69243  If applicable, elements of equitable tolling are:  (1) litigant has pursued rights diligently; (2) some extraordinary circumstance stood in his way
	 Lawrence v. Florida, 127 S. Ct. 1079 (2007).
	 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005).

	10.69244  Cases finding that petitioner has not satisfied elements of equitable tolling
	 Lawrence v. Florida, 127 S. Ct. 1079 (2007).
	 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005).


	10.6925  When petitioner files mixed petition containing exhausted and unexhausted claims near expiration of one-year statute of limitations imposed by AEDPA, and dismissal of mixed petition could render subsequent petition untimely, district court is not required to advise petitioner regarding consequences of options open to him
	 For cases dealing with this subject, see sec. 10.6242.

	10.6926  When amendment of petition relates back to filing date of original petition for purposes of statute of limitations
	 For cases dealing with this subject, see sec. 10.65262.

	10.6927  District court's dismissal of petition as untimely on its own initiative
	10.69271  District court is permitted, but not obliged, to dismiss petition as untimely
	 Day v. McDonough, 126 S. Ct. 1675 (2006).

	10.69272  Before acting on its own initiative, district court must accord parties fair notice and opportunity to present their positions
	 Day v. McDonough, 126 S. Ct. 1675 (2006).


	10.6928  Related matters
	10.69281  Statute of limitations for bringing of federal postconviction motion under 28 U.S.C. 2555 by federal prisoner attacking federal court conviction
	 For cases dealing with this subject, see sec. 10.8932.

	10.69282  Statute of limitations is not jurisdictional
	 Day v. McDonough, 126 S. Ct. 1675 (2006).



	10.693  Presumptions applied in federal habeas corpus proceeding
	10.6931  Presumption that state court applied correct standards
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 176, sec. 10.8831.
	 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 Term, p. 81, sec. 4.1312.
	 Harris v. Rivera, 102 S. Ct. 460 (1981): 1981 Term, p. 102, sec. 7.681.

	10.6932  Presumption of regularity attaches to final state judgments
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 12-5, sec. 12.682.


	10.694  Defendant not entitled to relief based on decisions that were issued after his conviction became final and which announced a "new rule"
	10.6941  In general
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).
	 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term USSC-28.
	 O'Dell v. Netherland, 117 S. Ct. 1969 (1997): 1996 Term, p. 10-23, sec. 10.692.
	 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 Term, p. 10-24, sec. 10.692.
	 Gilmore v. Taylor, 113 S. Ct. 2112 (1993): 1992 Term, p. 10-11, sec. 10.693.
	 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 Term, p. 47-1, sec. 47.221.
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶13.
	 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121.
	 For cases dealing with the analogous, if not identical, rule that habeas corpus cannot be used as a vehicle to create a new constitutional rule unless that rule would be applied retroactively to all defendants on collateral review, see sec. 10.691.

	10.6942  Even if state court reaches merits of case applying new rule, federal court must consider whether it is "new rule" not entitled to retroactive application to case at hand
	10.69421  In general
	 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term USSC-28.

	10.69422  This requirement applies even after enactment of AEDPA
	 Horn v. Banks, 122 S. Ct. 2147 (2002), 2001 Term USSC-28.


	10.6943  Waiver of this rule by state's failure to raise it or argue it
	 For cases dealing with this subject, see sec. 10.6914.


	10.695  Requirement of "custody"
	10.6951  In general
	 Garlotte v. Fordice, 115 S. Ct. 1948 (1995): 1994 Term, p. 10-18, sec. 10.6931.
	 Maleng v. Cook, 109 S. Ct. 1923 (1989): 1988 Term, p. 10-11, sec. 10.6921.
	 Mabry v. Johnson, 104 S. Ct. 2543 (1984): 1983 Term, p. 159, sec. 7.692.
	 Justices of Boston Municipal Court v. Lydon, 104 S. Ct. 1805 (1984): 1983 Term, p. 159, sec. 7.692.
	 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 Term, p. 159, sec. 7.692.

	10.6952  "Custody" determined at time petition filed; subsequent release from custody does not defeat compliance with "in custody" requirement
	 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 Term, p. 10-23, sec. 10.6912.

	10.6953  When defendant contends that present conviction was improperly enhanced by reliance on prior, constitutionally defective conviction for which sentence has fully expired
	10.69531  Petitioner not "in custody" under conviction for which sentence has fully expired merely because prior conviction used to enhance subsequent sentences
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 Garlotte v. Fordice, 115 S. Ct. 1948 (1995): 1994 Term, p. 10-18, sec. 10.6934.
	 Maleng v. Cook, 109 S. Ct. 1923 (1989): 1988 Term, p. 10-11, sec. 10.6921.

	10.69532  But petitioner is "in custody" under subsequent conviction that defendant contends was improperly enhanced by reliance on prior conviction
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.


	10.6954  Petitioner in custody on consecutive sentence, even though he has not yet begun to serve it
	 Garlotte v. Fordice, 115 S. Ct. 1948 (1995): 1994 Term, p. 10-18, sec. 10.6934.
	 Maleng v. Cook, 109 S. Ct. 1923 (1989): 1988 Term, p. 10-11, sec. 10.6921.

	10.6955  Petitioner in custody on sentence fully served if sentence delays parole eligibility date on sentence being served
	 Garlotte v. Fordice, 115 S. Ct. 1948 (1995): 1994 Term, p. 10-18, sec. 10.6934.


	10.696  Harmless error standard to be applied in determining whether relief should be granted in habeas proceeding
	10.6961  In general
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 Fry v. Pliler, 127 S. Ct. 2321 (2007).
	 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 Term USSC-26.

	10.6962  In determining whether habeas relief must be granted because of constitutional "trial error," the Kotteakos harmless-error standard, rather than the Chapman harmless-error standard applies
	 Fry v. Pliler, 127 S. Ct. 2321 (2007).
	 Calderon v. Coleman, 119 S. Ct. 500 (1998): 1998 Term, p. 10-26, sec. 10.6921.
	 California v. Roy, 117 S. Ct. 337 (1996): 1996 Term, p. 10-22, sec. 10.6911.
	 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 Term, p. 10-15, sec. 10.6911.
	 O'Neal v. McAninch, 115 S. Ct. 992 (1995): 1994 Term, p. 10-16, sec. 10.6912.
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 10-9, sec. 10.691.

	10.6963  When court is in grave doubt whether or not error is harmless under appropriate standard, petitioner must win
	 Fry v. Pliler, 127 S. Ct. 2321 (2007).
	 O'Neal v. McAninch, 115 S. Ct. 992 (1995): 1994 Term, p. 10-16, sec. 10.6912.

	10.6964  Kotteakos harmless-error standard  applies whether or not state appellate court recognized the constitutional error and reviewed it for harmlessness under the Chapman "harmless beyond a reasonable doubt" standard
	 Fry v. Pliler, 127 S. Ct. 2321 (2007).
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶47.


	10.697  Other matters
	10.6971  Effect of delay in filing federal habeas corpus petition
	 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 Term, p. 114, sec. 7.692.

	10.6972  Stay of successful habeas petitioner's release pending appeal
	 For cases dealing with this subject, see sec. 10.684.

	10.6973  State action required before defendant entitled to habeas corpus relief
	 Cuyler v. Sullivan, 100 S. Ct. 1708 (1980): 1979 Term, p. 89, sec. 7.63.

	10.6974  State procedural rules permitting federal review on merits of constitutional claim
	 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 Term, p. 76, sec. 7.62.

	10.6975  Policy considerations implicated in determining rules governing scope and application of federal writ of habeas corpus
	10.69751  Costs to society of making writ available
	 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 Term, p. 10-22, sec. 10.6822.
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 103, sec. 7.684.

	10.69752  State's interest in finality of criminal conviction
	 Calderon v. Thompson, 118 S. Ct. 1489 (1998): 1997 Term, p. 10-22, sec. 10.6822.


	10.6976  Habeas corpus does not reach errors of state law
	 For cases dealing with this subject, see sec. 10.6131.

	10.6977  State's waiver of right to argue procedural defenses by failure to raise them in answer to petition
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 103, sec. 7.683.

	10.6978  State court's view regarding state law binding on federal court
	 Bradshaw v. Richey, 126 S. Ct. 602 (2005).
	 Wainwright v. Goode, 104 S. Ct. 378 (1983): 1983 Term, p. 159, sec. 7.691.

	10.6979  Failure to try defendant within time specified in district court's order granting habeas corpus relief does not deprive trial court of jurisdiction
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 134, sec. 7.661.


	10.698  Other matters (cont'd)
	10.6981  Jurisdiction of habeas court; who may file habeas petition
	10.69811  In general
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).

	10.69812  American citizen held overseas by American forces operating subject to American chain of command
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).


	10.6982  Wisconsin appellate decision in particular criminal prosecution cannot be "overruled" by federal habeas corpus decision arising out of that prosecution
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 11-13, sec. 11.8998.

	10.6983  Abuse of writ
	 In Matter of Judicial Administration: Felony Sentencing Guidelines, 120 Wis. 2d 198, 353 N.W.2d 793 (1984): 1984 Term, p. 10-19, sec. 10.691.

	10.6984  Appointment of counsel for indigent in capital case
	10.69841  Defendant may file request for appointment of counsel without filing formal habeas corpus petition
	 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 Term, p. 10-12, sec. 10.6631.

	10.69842  Scope of representation provided by counsel appointed for indigent in habeas proceeding attacking state conviction:  Extends to state clemency proceedings
	 Harbison v. Bell, 129 S. Ct. 1481 (2009).

	10.69843  Scope of representation provided by counsel appointed for indigent in habeas proceeding attacking state conviction:  Does not extend to state-court proceedings (e.g., retrial) that follow issuance of federal writ of habeas corpus
	 Harbison v. Bell, 129 S. Ct. 1481 (2009).

	10.69844  Scope of representation provided by counsel appointed for indigent in habeas proceeding attacking state conviction:  Does not extend to state habeas proceeding occurring after appointment
	 Harbison v. Bell, 129 S. Ct. 1481 (2009).

	10.69845  Order denying motion for appointment of counsel or motion to enlarge authority of appointed counsel is not subject to requirement of certificate of appealability
	 For cases dealing with this subject, see sec. 10.6815.


	10.6985  28 U.S.C.A. sec. 2254(d), as created by the Antiterrorism and Effective Death Penalty Act of 1996, is not applicable to habeas corpus petitions pending when Act was passed
	 Lindh v. Murphy, 117 S. Ct. 2059 (1997): 1996 Term, p. 10-24, sec. 10.693.

	10.6986  Federal court may not dismiss first federal petition for special ad hoc "equitable" reasons (e.g., petition was filed at last minute before execution) not encompassed within the relevant statutes, the federal habeas corpus rules, or prior precedents
	 Lonchar v. Thomas, 116 S. Ct. 1293 (1996): 1995 Term, p. 10-14, sec. 10.692.

	10.6987  Discovery in habeas corpus proceeding
	 For cases dealing with this subject, see sec. 10.6595.

	10.6988  Requirement of case or controversy
	 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 Term, p. 10-23, sec. 10.6922.

	10.6989  Waiver of constitutional claim
	10.69891  By failing to present it in habeas corpus petition
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).

	10.69892  By representing to district court prior to filing habeas petition that there is no basis for such claim
	 Stewart v. LaGrand, 119 S. Ct. 1018 (1999): 1998 Term, p. 9-31, sec. 9.591.



	10.699  Other matters (cont'd)
	10.6991  Applicability of Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)
	10.69911  28 U.S.C.A. § 2254(d), which provides standards for granting writ, is applicable to habeas corpus petition filed after AEDPA's effective date:  in general
	 Bobby v. Van Hook, 130 S. Ct. 13 (2009).
	 Roper v. Weaver, 127 S. Ct. 2022 (2007).

	10.69912  28 U.S.C.A. § 2254(d), which provides standards for granting writ, is applicable to habeas corpus petition filed after AEDPA's effective date:  when earlier petition, filed before AEDPA's effective date, was improperly dismissed
	 Roper v. Weaver, 127 S. Ct. 2022 (2007).

	10.69913  28 U.S.C.A. § 2254(d), which provides standards for granting writ, is not applicable to habeas corpus petitions pending when AEDPA was passed: in general
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).
	 Woodford v. Garceau, 123 S. Ct. 1398 (2003), 2002 Term USSC-18.
	 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 Term, p. 10-19, sec. 10.6912.

	10.69914  28 U.S.C.A. § 2254(d), which provides standards for granting writ, is not applicable to habeas corpus petitions pending when AEDPA was passed:  for purposes of this rule, case is not "pending" until an actual application for habeas relief is filed in federal court
	 Brown v. Payton, 125 S. Ct. 1432 (2005).
	 Woodford v. Garceau, 123 S. Ct. 1398 (2003), 2002 Term USSC-18.

	10.69915  28 U.S.C.A. § 2253(c), which provides for certificate of appealability, is applicable to appeals taken after effective date of act even if petition was filed prior to effective date of act
	 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 Term, p. 10-19, sec. 10.6912.


	10.6992  Mootness in habeas corpus proceeding
	10.69921  Expiration of sentence does not render challenge to conviction moot
	 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 Term, p. 10-23, sec. 10.6922.

	10.69922  Expiration of sentence renders challenge to parole revocation moot absent some affirmative demonstration of collateral consequences
	 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 Term, p. 10-23, sec. 10.6922.


	10.6993  When initial petition dismissed because it raised unexhausted issues, petitioner may raise new issues in present petition that were not raised in initial petition
	 For cases dealing with this subject, see sec. 10.6691.

	10.6994  Propriety of using federal habeas corpus petition to collaterally attack prior conviction used to enhance sentence for present conviction to which petition is addressed
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.

	10.6995  Bail pending federal habeas corpus review
	10.69951  Granted by state court
	 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 (1982): 1981 Term, p. 103, sec. 7.6851.

	10.69952  Granted by federal court
	 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 (1982): 1981 Term, p. 104, sec. 7.6852.


	10.6996  Applicability of civil rule 15(b) (consideration of claims not raised in pleadings) to federal habeas proceeding
	 For cases dealing with this subject, see sec. 10.65991.

	10.6997  Motion for relief from judgment under FRCP 60(b)
	10.69971  Propriety of such motion in habeas corpus proceeding
	 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005).

	10.69972  When motion constitutes successive petition subject to restrictions on successive petitions
	 For cases dealing with this subject, see sec. 10.6692.

	10.69973  Requirement of "extraordinary circumstance" as prerequisite to granting motion
	 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005).

	10.69974  Later Supreme Court decision showing district court's dismissal of petition on grounds of untimeliness to be wrong does not warrant granting relief from judgment
	 Gonzalez v. Crosby, 125 S. Ct. 2641 (2005).


	10.6998  Indigent's right to counsel in federal habeas corpus proceeding
	10.69981  In general
	 For cases dealing with this subject, see secs. 25.176 and 25.5433.

	10.69982  In capital cases
	 For cases dealing with this subject, see sec. 10.6984.


	10.6999  Other matters
	10.69991  Determining when § 1983 must yield to federal habeas corpus statute and its requirements as vehicle for relief sought
	 For cases dealing with this subject, see sec. 47.8792.

	10.69992  Decision by federal habeas corpus court binds state court in same case
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 1-48, sec. 1.992.

	10.69993  Habeas relief not available to enjoin United States from transferring individual, including American citizen, alleged to have committed crimes in, and detained within, territory of foreign sovereign to that sovereign for criminal prosecution
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).

	10.69994  Habeas is governed by equitable principles
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).





	10.7  Sexually Violent Person (Chapter 980) Commitment
	10.71  Constitutionality
	10.711  In general
	 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term USSC-6.
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 10-25, sec. 10.711.
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶22.
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶13.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶8-23.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶9-11, 22.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 (Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.711.
	 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 (Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	10.712  Double jeopardy
	10.7121  In general
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 10-25, sec. 10.711.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶11.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶24-60.
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶10-11.

	10.7122  Sexual predator proceeding found to be civil cannot be deemed punitive "as applied" to single individual for purposes of double jeopardy analysis
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.

	10.7123  Consistency with double jeopardy of requirement that commitment order shall require "that person be placed in institutional care"
	 For cases dealing with this subject, see sec. 10.74613.

	10.7124  Consistency with double jeopardy of requiring person to wait eighteen months before filing petition for supervised release
	 For cases dealing with this subject, see sec. 10.76223.


	10.713  Ex post facto
	10.7131  In general
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 10-25, sec. 10.711.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶11.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶24-60.
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.

	10.7132  Sexual predator proceeding found to be civil cannot be deemed punitive "as applied" to single individual for purposes of ex post facto analysis
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.

	10.7133  Consistency with prohibition on ex post facto laws of new requirement that commitment order shall require "that person be placed in institutional care"
	 For cases dealing with this subject, see sec. 10.74614.

	10.7134  Consistency with prohibition on ex post facto laws of new requirement that person wait eighteen months before filing petition for supervised release
	 For cases dealing with this subject, see sec. 10.7623.


	10.714  Equal protection
	10.7141  General principles
	10.71411  In general
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶11.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶8-9.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶10-20.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 10.75212.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.

	10.71412  Despite some fundamental similarities to other commitment proceedings, ch. 980 ultimately is unique and distinct from other civil commitment chapters
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶22.

	10.71413  Level of judicial scrutiny to be applied in determining whether equal protection violated
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶9.


	10.7142  Consistency with equal protection of present requirement that commitment order shall require "that person be placed in institutional care"
	 For cases dealing with this subject, see sec. 10.74612.

	10.7143  Consistency with equal protection of requiring person to wait eighteen months before filing petition for supervised release
	 For cases dealing with this subject, see sec. 10.76222.

	10.7144  Consistency with equal protection of standards and procedures in ch. 980 proceedings that are different from those afforded in ch. 51 proceedings
	10.71441  In general
	 For cases dealing with this subject, see sec. 23.6931.

	10.71442  Because standard of proof (i.e., "substantial probability") is the same in both ch. 51 proceedings and ch. 980 proceedings, there is no denial of equal protection
	 For cases dealing with this subject, see sec. 23.683.

	10.71443  Consistency with equal protection of not closing ch. 980 proceedings to public when proceedings would be closed to public in ch. 51 proceeding
	 For cases dealing with this subject, see sec. 23.6933.

	10.71444  Equal protection denied by failure to provide for jury trial at discharge hearing under ch. 980 while respondents have right to jury trial at discharge hearing under ch. 51
	 For cases dealing with this subject, see sec. 23.6934.

	10.71445  Consistency with equal protection of fact that pattern jury instructions provide for special verdict in ch. 51 commitments and for general verdict in ch. 980 commitments
	 For cases dealing with this subject, see sec. 23.6935.

	10.71446  Consistency with equal protection of alleged disparate application of special verdicts in ch. 51 and ch. 980 cases
	 For cases dealing with this subject, see sec. 23.6936.

	10.71447  Consistency with equal protection of different standard for commitment: ch. 51 employs "substantial probability" standard while ch. 980 employs "likely" standard
	 For cases dealing with this subject, see sec. 23.6937.

	10.71448  Consistency with equal protection of fact that ch. 51 requires recent overt act or omission to show dangerousness, while ch. 980 does not
	 For cases dealing with this subject, see sec. 23.6938.


	10.7145  Consistency with equal protection of denial of special verdict in ch. 980 cases
	 For cases dealing with this subject, see sec. 23.696.

	10.7146  Consistency with equal protection of denying person seeking supervised release appointment of expert examiner of his own choosing
	 For cases dealing with this subject, see sec. 10.76333.

	10.7147  Consistency with equal protection of use of "likely" in standard for commitment
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶19-22.


	10.715  Due process
	10.7151  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶24.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶11, 13.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	10.7152  Substantive due process
	10.71521  In general
	 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term USSC-6.
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 10-25, sec. 10.711.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶8-23.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶61-68.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶9.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶34-43.
	 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶6-10.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec 10.7911.

	10.71522  Does not require that respondent have total or complete lack of self-control
	 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term USSC-6.

	10.71523  Requires that respondent has serious difficulty in controlling behavior
	 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term USSC-6.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶8-23.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶26-30.
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶9.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶8.

	10.71524  Requires nexus between person's mental disorder and serious difficulty in controlling behavior
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶8-10.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶22.

	10.71525  Wisconsin statute implicitly contains requirement that respondent has serious difficulty in controlling behavior
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶8-23.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶8-10.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶26-30.
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶9.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶9.

	10.71526  Constitutionality of confinement based solely on "emotional," as opposed to "volitional," abnormality
	 Kansas v. Crane, 122 S. Ct. 867 (2002), 2001 Term USSC-6.
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶27-36.

	10.71527  Consistency with due process of requirement that commitment order shall require "that person be placed in institutional care"
	 For cases dealing with this subject, see sec. 10.74611.

	10.71528  Consistency with due process of requiring person to wait eighteen months before filing petition for supervised release
	 For cases dealing with this subject, see sec. 10.76221.

	10.71529  Consistency with substantive due process of failure of responsible government agencies to comply with trial-court orders directing that committed person be placed in community under supervised release when such failure results from inability to find suitable placement
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶29-36.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶1-43.


	10.7153  Substantive due process (cont'd)
	10.71531  Does not require proof of "recent overt act" when there has been break in offender's incarceration and offender has been reincarcerated for nonsexual behavior
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶20-40.
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶12-13.

	10.71532  Fact that dangerousness that subjects person to ch. 980 commitment lacks "a temporal context" limited to "imminent danger" does not violate substantive due process
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶1-9, 11.

	10.71533  Consistency with substantive due process of use of "likely" in standard for commitment
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶9-18.


	10.7154  Procedural due process
	10.71541  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶21-23.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶34.

	10.71542  Consistency with procedural due process of failure of responsible government agencies to comply with trial-court orders directing that committed person be placed in community under supervised release when such failure results from inability to find suitable placement: in general
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶30-31, 37-40.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶43.

	10.71543  Consistency with procedural due process of failure of responsible government agencies to comply with trial-court orders directing that committed person be placed in community under supervised release when such failure results from inability to find suitable placement:  remedy when violation of procedural due process found
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶50-51.

	10.71544  Due process right to timely probable cause hearing under Wis. Stat. § 980.09(2)
	 For cases dealing with this subject, see secs. 10.77333 and 10.77336.

	10.71545  Consistency with procedural due process of admitting other acts evidence at ch. 980 trial without requiring that jury could find that other acts occurred by preponderance of evidence
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶9-19.


	10.7155  Vagueness
	 For cases dealing with this subject, see sec. 10.716.

	10.7156  Lack of reasonable basis to predict future dangerousness in juvenile
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	10.7157  Due process requires that conditions and duration of confinement as sex predator bear some reasonable relation to purpose for which persons are committed as sex predators
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.

	10.7158  When determining whether probable cause exists to believe person remains sexually violent person for purposes of discharge provisions of § 980.09, due process does not require consideration of person's suitability for release on supervision under specific restrictions
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶22-24.

	10.7159  Other due process problems
	10.71591  Consistency with due process of applying new standard for commitment to trial commenced after effective date of legislation creating that standard even if petition was filed prior to that date
	 For cases dealing with this subject, see sec. 10.73533.

	10.71592  During pre-petition evaluation process, due process not violated by district attorney's contacting appropriate agency about case, seeking clarification of evaluator's determination that person does not meet criteria for being sexually violent person, expressing dissatisfaction with that determination, correcting factual mistakes, providing new or additional information, and/or requesting second opinion with different evaluator
	 State v. Bell, 2006 WI App 30, 289 Wis. 2d 275, 710 N.W.2d 525, at ¶18.



	10.716  Vagueness
	10.7161  In general
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 10.75212.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.

	10.7162  Term "dangerous," as used to describe what person must be to be subject to ch. 980 commitment, is not unconstitutionally vague because it does not limit dangerousness to "reasonably foreseeable future"
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶10.


	10.717  Confrontation
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.

	10.718  Separation of powers
	10.7181  Consistency, with separation of powers, of requirement that commitment order shall require "that person be placed in institutional care"
	 For cases dealing with this subject, see sec. 10.74615.


	10.719  Other matters
	10.7191  Stay of release pending appeal from trial court's holding that sex predator statute unconstitutional
	 For cases dealing with this subject, see sec. 10.7965.



	10.72  Commencement And Other Pre-Trial Matters
	10.721  General principles and procedures
	10.7211  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶10.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶14.
	 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735.

	10.7212  General provisions of civil procedure inapplicable
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶22.


	10.722  Persons subject to commitment
	10.7221  Person convicted of sexually violent offense
	10.72211  In general
	10.72212  Meaning of "sexually violent offense"
	 For cases dealing with this subject, see sec. 10.7911.


	10.7222  Person found delinquent for sexually violent offense
	10.72221  In general
	 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 625 N.W.2d 666, 2000 Term WCA-262, at ¶5-6.

	10.72222  Meaning of "sexually violent offense"
	 For cases dealing with this subject, see sec. 10.7911.

	10.72223  Includes persons who were found delinquent under former ch. 48
	 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 625 N.W.2d 666, 2000 Term WCA-262, at ¶1-16.

	10.72224  Even though original dispositional order did not, and could not have (because of juvenile's age), placed juvenile in secured correctional facility, juvenile is subject to commitment if, as a result of commission of subsequent offenses that did not qualify as sexually violent offenses, juvenile was placed in secured correctional facility based at least in part on original sexually violent offense
	 For cases dealing with this subject, see sec. 10.72446.

	10.72225  Juvenile may collaterally attack, as void, dispositional order that subjected him or her to commitment
	 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 448, 694 N.W.2d 462, at ¶8.


	10.7223  Person found not guilty of sexually violent offense by reason of mental disease or defect
	10.7224  Person must be within 90 days of discharge or release from sentence, from secured correctional facility, etc., or from commitment order
	 For cases dealing with this subject, see sec. 10.7244.

	10.7225  Other persons
	10.72251  Native Americans who are members of tribe, residents of their tribe's reservation, and who committed underlying act on that reservation
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶35.
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶11-21.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶9-20.



	10.723  Pre-petition evaluation and referral
	10.7231  Evaluation process: confidentiality issues
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-39, sec. 10.784.

	10.7232  No need for Miranda warnings before commencement of pre-petition psychological interview
	 For cases dealing with this subject, see sec. 10.79249.

	10.7233  Person subject to pre-petition evaluation has right to remain silent at evaluation interview
	 For cases dealing with this subject, see sec. 10.79251.

	10.7234  During evaluation process, district attorney may contact appropriate agency about case, seek clarification of evaluator's determination that person does not meet criteria for being sexually violent person, express dissatisfaction with that determination, correct factual mistakes, provide new or additional information, and/or request second opinion with different evaluator
	 State v. Bell, 2006 WI App 30, 289 Wis. 2d 275, 710 N.W.2d 525, at ¶1-19.


	10.724  Petition
	10.7241  Jurisdictional requirements; prerequisites to filing
	10.72411  In general
	10.72412  Jurisdiction over Native Americans who are members of tribe, residents of their tribe's reservation, and who committed underlying act on that reservation
	 For cases dealing with this subject, see sec. 10.72251.

	10.72413  Necessity of request from agency with jurisdiction (e.g. DOC) and subsequent decision by DOJ not to file before district attorney has authority to file petition
	 For cases dealing with this subject, see sec. 10.72422.


	10.7242  Who may file
	10.72421  Special prosecutor with defective appointment
	 For cases dealing with this subject, see sec. 10.7941.

	10.72422  Necessity of request from agency with jurisdiction (e.g. DOC) and subsequent decision by DOJ not to file before district attorney has authority to file petition
	 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 N.W.2d 729, at ¶1-43.
	 State v. Bell, 2006 WI App 30, 289 Wis. 2d 275, 710 N.W.2d 525, at ¶11-14.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶2-3.


	10.7243  Place of filing
	10.72431  In general
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶14.

	10.72432  Respondent has no right to have proceeding venued in county of predicate sexual assault
	 For cases dealing with this subject, see sec. 10.79296.


	10.7244  Timeliness of filing
	10.72441  In general
	 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 N.W.2d 729, at ¶37.
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶15-19.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶9-16.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶6-19.
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231.

	10.72442  Ninety-day time limit is mandatory, not directory
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶9-13.

	10.72443  Need to file petition before respondent's release or discharge date
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶15.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶6-29.

	10.72444  In calculating 90-day time limit, last day, i.e., day of release or discharge, is included; therefore, petition filed on day of release or discharge is timely
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶10-15.

	10.72445  In case of adult offender serving consecutive sentences, petition may be filed within 90 days preceding offender's release from continuous term of incarceration, any part of which was imposed for sexually violent offense
	 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 448, 694 N.W.2d 462, at ¶13.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶12-14.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶14.

	10.72446  In case of juvenile offender in secured correctional facility, petition may be filed within 90 days preceding offender's release from facility even though juvenile was not, and could not have been, placed in secured correctional facility following original adjudication of underlying sexually violent offense, but rather was placed in secured correctional facility as result of extended and revised placement orders that incorporated additional offenses that did not qualify as sexually violent offenses
	 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 448, 694 N.W.2d 462, at ¶1-15.

	10.72447  Effect of failure to comply with 90-day time limit; failure to comply with time limit affects court's competency to proceed
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶16.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶11.

	10.72448  In case of juvenile offender, petition may be filed within 90 days preceding expiration of offender's commitment to secured correctional facility for sexually violent offense, even if he was subject to further commitment for other offenses
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶9-16.

	10.72449  Requirement that state prove beyond reasonable doubt to factfinder at trial that respondent was within 90 days of release date at time petition was filed
	 For cases dealing with this subject, see sec. 10.7354.


	10.7245  Timeliness of filing (cont'd)
	10.72451  When respondent is serving concurrent sentences, at least one of which is for sexually violent offense, but that one has been completed, petition may still be filed within 90 days of release or discharge on other concurrent sentence even though that sentence is not for sexually violent offense
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶20.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶12-18.

	10.72452  When respondent's release date is changed (e.g., by granting additional credit against sentence for pretrial confinement) after petition is filed, change in release date does not render untimely petition that was timely filed in light of release date at time of filing
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶15-18.

	10.72453  Juvenile may collaterally attack, as void, dispositional order that subjected him or her to commitment by triggering 90-day period
	 For cases dealing with this subject, see sec. 10.72225.


	10.7246  Service
	10.72461  Civil requirements relating to service of process not applicable; respondent need not be personally served with petition
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶44-49.


	10.7247  Contents in general
	 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733.

	10.7248  Required allegations
	10.72481  In general
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶2.

	10.72482  Need to allege overt act
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.


	10.7249  Other matters
	10.72491  Filing petition with criminal case number does not affect court's subject matter jurisdiction
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶23-24.

	10.72492  Effect of defective appointment of special prosecutor who filed petition
	 For cases dealing with this subject, see sec. 10.7941.

	10.72493  No requirement that petition be sworn
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7232.



	10.725  Detention order and pretrial confinement
	10.7251  In general
	10.7252  Does lack of provision for pretrial release of respondents violate due process or equal protection?
	10.72521  In general
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶13-14.

	10.72522  Appellate court will not consider this question on appeal from final commitment
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶14.

	10.72523  If respondent had constitutional right to release before trial, failure to release him would be harmless error insofar as final commitment is concerned
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶14.



	10.726  Probable cause hearing
	10.7261  Nature and purpose of hearing in general
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.7262  Time limit within which hearing must be held
	10.72621  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶25.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶6-16.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 (Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512.

	10.72622  Hearing within 72 hours after petition filed is required only when respondent is in custody pursuant to Wis. Stat. ch. 980
	 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 (Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512.

	10.72623  Time limit is directory, not mandatory
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶6-12.

	10.72624  Court does not lose competence to proceed simply because of violation of statutory time limit
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶6-12.

	10.72625  Respondent's due process rights prevent state from indefinitely delaying probable cause hearing
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶13-16.


	10.7263  Determining whether probable cause exists
	10.72631  In general
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72632  Need to establish overt act in order to establish probable cause of dangerousness
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.

	10.72633  Principles governing making of probable cause determination in criminal proceeding applicable to ch. 980 proceeding
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72634  Court does not assess credibility of witnesses
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72635  Sufficiency of particular evidence to establish probable cause
	 For cases dealing with this subject, see sec. 10.7265.

	10.72636  Sufficiency of evidence to establish probable cause as to particular matters
	 For cases dealing with this subject, see sec. 10.7266.


	10.7264  Admission of evidence
	10.72641  Rules of evidence generally applicable
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72642  Hearsay rule applicable
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72643  Exceptions to rules of evidence applicable at preliminary examinations in criminal proceedings also apply in ch. 980 probable cause hearing
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72644  Expert testimony: in general
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72645  Expert testimony: opinion as to respondent's "sexual motivation"
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72646  Expert testimony: opinion based on presentence report
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72647  Expert testimony: opinion based on hearsay or other inadmissible evidence
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.


	10.7265  Sufficiency of particular evidence to establish probable cause
	10.72651  Expert's opinion based solely on inadmissible evidence
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.


	10.7266  Sufficiency of evidence to establish probable cause as to particular matters
	10.72661  That prior offense was sexually motivated
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.72662  Need to establish overt act in order to establish probable cause of dangerousness
	 For cases dealing with this subject, see sec. 10.72622.


	10.7267  Cross-examination of witnesses
	10.72671  Respondent's right to confront and cross-examine witnesses
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.


	10.7268  Respondent's rights at probable cause hearing
	10.72681  Right to confront and cross-examine witnesses
	 For cases dealing with this subject, see sec. 10.72671.


	10.7269  Appellate review of probable cause hearing
	10.72691  Standard and scope of review of probable cause determination
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶36.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.



	10.727  Discovery
	10.7271  Civil discovery rules applicable
	 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 (Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622.

	10.7272  Discovery of findings and conclusions of respondent's court appointed expert
	 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 (Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622.

	10.7273  Sanction for violation of discovery requirements
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶21-26.

	10.7274  Waiver of objection to discovery violation
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶20-26.


	10.728  Proceedings relating to competency to proceed
	10.7281  Requirement of competency at trial
	 For cases dealing with this subject, see sec. 10.79297.

	10.7282  Procedures for determining competency
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.

	10.7283  After repeal of § 980.05(1)(m) by 2005 Wis. Act 434, person subject to commitment proceeding has no right to competency evaluation
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶1-12.


	10.729  Other matters
	10.7291  Civil rules applicable
	 For cases dealing with this subject, see sec. 10.7963.

	10.7292  Judicial substitution
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶22.
	 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 (Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622.
	 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 (Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241.

	10.7293  Propriety of commencing commitment proceeding upon respondent's release from prison after serving sentence remaining after revocation of parole when earlier commitment proceeding prior to release on parole was dismissed on merits
	10.72931  In general
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶13-26.

	10.72932  Need to examine record in earlier proceeding to determine whether doctrine of issue preclusion applies
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶24-26.


	10.7294  When person imprisoned under criminal sentence in another state has waived his right to extradition and been sent to Wisconsin from another state for trial on criminal charges under provisions of interstate agreement on detainers, has been tried and sentenced on those charges, has been sent back to sending state to complete sentence in that state, has been paroled by sending state to Wisconsin sentence, and is about to complete Wisconsin sentence, neither interstate agreement on detainers or waiver of extradition bars Wisconsin from commencing ch. 980 commitment proceeding
	 For cases dealing with this subject, see sec. 6.23991.



	10.73  Trial Or Admissions In Lieu Of Trial
	10.731  In general
	10.732  Time limits
	10.7321  General rule
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	10.7322  Continuance for good cause
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.


	10.733  Admissions in lieu of trial
	10.7331  Admissions are akin to guilty or no-contest plea, and agreement pursuant to which admissions are entered is akin to plea agreement
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶49, 55.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	10.7332  Prosecutor's obligation to comply with agreement pursuant to which admissions made
	10.73321  In general
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶32-33.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶49, 61.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	10.73322  Prosecutor who has agreed to supervised released may not seek institutional placement when community placement not possible
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶32-33.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶61.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	10.73323  Remedies when prosecutor violates obligation
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶50-63.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.



	10.734  Trial proceedings and procedures
	10.7341  Criminal evidentiary rules apply
	10.7342  Constitutional rights of criminal defendant apply
	 For cases dealing with this subject, see sec. 10.79221.

	10.7343  Respondent's right to jury trial
	 For cases dealing with this subject, see sec. 10.7927.

	10.7344  Jury selection
	10.73441  Disqualification of jurors for cause
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶17-34.

	10.73442  Number of peremptory challenges to which respondent entitled
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶22.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶19-22.

	10.73443  If trial court erroneously denied motion to strike prospective juror for cause, but respondent used peremptory challenge to strike juror, may respondent complain about denial of motion to strike for cause?
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22.

	10.73444  If respondent given more peremptory challenges than he is entitled to, he cannot complain that he was forced to expend peremptory challenge on juror who should have been stricken for cause
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22.

	10.73445  If trial court erroneously fails to strike juror for cause, but respondent uses peremptory strike to remove juror, respondent is not entitled to new trial
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶16-17.

	10.73446  When failure to make Batson objection constitutes ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.332.


	10.7345  Requirement that respondent not be tried unless competent
	 For cases dealing with this subject, see sec. 10.79297.

	10.7346  Evidentiary issues and matters
	 For cases dealing with this subject, see sec. 10.78.

	10.7347  Motion for mistrial
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.


	10.735  What state must prove to secure commitment
	10.7351  In general
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶15.
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶28.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶1-6.

	10.7352  Former standard: Requirement that state prove person suffers from mental disorder that makes it substantially probable that person will engage in acts of sexual violence
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶22.

	10.7353  Present standard:  Requirement that state prove person suffers from mental disorder that makes it likely that person will engage in acts of sexual violence
	10.73531  In general
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶4-5.
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶3.

	10.73532  Initial applicability of present standard:  applies to trial commenced after effective date of legislation creating present standard even if petition was filed prior to that date
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶7.
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶1-6.

	10.73533  Initial applicability of present standard:  constitutionality of applying standard to trial commenced after effective date of legislation creating it even if petition was filed prior to that date
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶7.
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶6.

	10.73534  Constitutionality of present standard
	 For cases dealing with this subject, see secs. 10.71447, 10.7147, and 10.71533.


	10.7354  Requirement that state prove beyond a reasonable doubt at trial that respondent was within 90 days of release date at time petition was filed
	10.73541  In general
	 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶4.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶31-35.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶17-23.
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶14-16.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶3.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶13.

	10.73542  Retroactivity of requirement
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶31.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶20.
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶14-16.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶20.

	10.73543  Propriety of remand for evidentiary hearing at which state will have opportunity to prove compliance with requirement when factfinder at trial was not asked to make finding that requirement met
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶4.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶32-35.
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶19.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶21-23.
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶14-16.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶21-31.

	10.73544  If existing record establishes that requirement was met, appellate court will affirm commitment notwithstanding failure of court to make finding to that effect
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶18-22.

	10.73545  Rule that commitment will be affirmed if existing record establishes that requirement was met, notwithstanding failure of court to make finding to that effect, applies whether trial court or jury was factfinder
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶18-22.


	10.7355  State not required to prove that respondent is amenable to treatment
	 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 (Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612.

	10.7356  Need to show lack of volitional capacity
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶27-36.

	10.7357  Requirement that state prove nexus between person's mental disorder and serious difficulty in controlling behavior
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶9.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶9.
	 For cases dealing with this subject, see sec. 10.71524.


	10.736  Admission of evidence and evidentiary issues
	 For cases dealing with this subject, see sec. 10.78.

	10.737  Instructions and verdicts
	10.7371  In general
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶17.

	10.7372  Need for instruction defining "substantially probable"
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371.

	10.7373  Content of instruction defining "substantially probable"
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶8-15.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 For cases dealing with the definition of "substantially probable," see sec. 10.7912.

	10.7374  Sufficiency of instruction defining "sexually violent person"
	 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 (Ct. App. 1998): 1998 Term, 10-41, sec. 10.7373.

	10.7375  Instructing on unanimity
	10.73751  In general
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶16-19.

	10.73752  No need to require unanimity as to specific mental disorder
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶16-19.


	10.7376  No need for express instruction requiring finding that respondent has serious difficulty in controlling behavior; such requirement is implicit in instruction on statutory requirements for finding respondent to be sexually violent person
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶24-27.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶8-10.
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶10.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶10.

	10.7377  No need for express instruction requiring finding of nexus between mental disorder and serious difficulty in controlling behavior; such requirement is implicit in instruction on statutory requirements for finding respondent to be sexually violent person
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶8-10.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶29.

	10.7378  Instructing on meaning of "acts of sexual violence"
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶28-29.

	10.7379  Other matters
	10.73791  Whether jury instruction correctly states law presents question of law that appellate court reviews de novo
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶28.

	10.73792  Propriety and contents of curative instruction on respondent's eligibility for supervised release when defense witness refers to "commitment for life"
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶17-18.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶15-18.

	10.73793  Need for special verdict
	 State v. Madison, 2004 WI App 46, 271 Wis. 2d 218, 678 N.W.2d 607, at ¶1-10.



	10.738  Sufficiency of evidence to establish basis for commitment
	10.7381  In general
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶22-30.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶19-22.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶11-25.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.787.

	10.7382  General principles and standards for determining sufficiency of the evidence
	10.73821  In general
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶39-40.
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶9.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶21.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶11-13.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶33.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶7.
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-24, sec. 10.75212.

	10.73822  Credibility determinations are for fact finder to make
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶11, 13.


	10.7383  Sufficiency of evidence in particular cases
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶22-30.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶19-22.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶11-25.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶32-34.
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 10.75212.

	10.7384  Sufficiency to prove that person's mental disorder made it "substantially probable" that he will engage in acts of sexual violence
	10.73841  In general
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶22-30.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶11-25.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶6-15.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.

	10.73842  Use of actuarial instruments to prove that person's mental disorder made it "substantially probable" that he will engage in acts of sexual violence
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶14-25.


	10.7385  Sufficiency to prove that respondent suffers from "mental disorder"
	10.73851  In general
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.

	10.73852  State not required to prove that all diagnostic criteria for mental disorder specified in DSM-IV are present
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.


	10.7386  Sufficiency to show that finding of mental disorder was not based solely on prior bad acts
	 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 (Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373.

	10.7387  Sufficiency to prove nexus between person's mental disorder and serious difficulty in controlling behavior
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶21-27.

	10.7388  Impact of expert testimony on question of sufficiency of evidence
	10.73881  Need for expert testimony to sustain sufficiency of evidence
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶51.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶41.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.

	10.73882  Fact finder's right to reject expert testimony in whole or in part
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶88.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶51.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶41.
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶29.

	10.73883  Expert may testify to ultimate issues to be decided by trier of fact
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶27.

	10.73884  Fact that state's lone expert is contradicted by number of defense experts does not render evidence insufficient
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶19-22.


	10.7389  Other matters
	10.73891  Need to prove that respondent was within 90 days of release date
	 For cases dealing with this subject, see sec. 10.7354.

	10.73892  Proof of recent overt act not necessary to establish that respondent is sexually violent person
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶20-40.
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶24.

	10.73893  Sufficiency to show lack of volitional capacity
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶27-36.

	10.73894  Standard of appellate review of sufficiency of evidence
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶38-42.
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶9.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶11-13, 24-25.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶23.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.



	10.739  Other matters
	10.7391  Need for notice of trial to district attorney of county where respondent will be placed on supervised release
	 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735.

	10.7392  Need for notice of trial to police department and sheriff of locality where respondent will be placed on supervised release
	 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735.

	10.7393  Trial court's decision when trial is to court
	10.73931  In rendering decision, trial court need only make findings of ultimate fact and conclusions of law
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 10.75212.

	10.73932  It is sufficient that trial court apply correct standard; it is not necessary that trial court discuss, or demonstrate its understanding of, meaning of correct standard
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 10.75212.


	10.7394  State's offensive use of doctrine of issue preclusion (collateral estoppel) to keep respondent from litigating whether sexual assault of which he was convicted actually occurred
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶1-39.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶24.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶1-36.



	10.74  Disposition
	10.741  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶10.
	 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶1-10.
	 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 (Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612.

	10.742  Initial commitment order
	10.743  Predisposition investigation or examination
	10.7431  Predisposition investigation
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	10.7432  Time within which predisposition investigation must be completed
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 10.75212.


	10.744  Commitment order
	10.7441  Constitutionality of requirement that commitment order shall require "that person be placed in institutional care"
	 For cases dealing with this subject, see sec. 10.7461.

	10.7442  Constitutionality of applying requirement that commitment order shall require "that person be placed in institutional care" to persons for whom petition for commitment filed prior to effective date of enactment of that requirement, but for whom commitment order entered after that date
	 For cases dealing with this subject, see sec. 10.74614.


	10.745  Placement in general
	10.7451  In general
	10.7452  Least restrictive placement
	10.74521  In general
	 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 (Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	10.74522  Obligation of least restrictive placement has been placed on department; court is under no obligation to commit respondent to least restrictive placement
	 State v. Miller, 229 Wis. 2d 567, 600 N.W.2d 224 (Ct. App. 1999): 1999 Term, p. 10-27, sec. 10.7451.

	10.74523  Elimination of least restrictive placement language from ch. 980 does not violate due process
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶14.


	10.7453  Placement options "in the community" not limited to county of residence
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶64.
	 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 (Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452.

	10.7454  Sprosty decision dealing with Wis. Stat. § 980.08(4), which governs placement in petition for supervised release, is equally applicable to Wis. Stat. § 980.06(2)(b), which governs placement in the initial commitment order
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-47, sec. 10.7411.

	10.7455  Under 1995-96 statutes, only two placements permitted: (1) institutional care in a secure mental health unit or facility; or (2) supervised release
	 State v. Miller, 2000 WI 44, 234 Wis. 2d 687, 610 N.W.2d 484: 1999 Term, p. 10-27, sec. 10.7451.
	 State v. Miller, 229 Wis. 2d 567, 600 N.W.2d 224 (Ct. App. 1999): 1999 Term, p. 10-27, sec. 10.7421.


	10.746  Institutional placement
	10.7461  Constitutionality of present requirement that commitment order shall require "that person be placed in institutional care"
	10.74611  Consistency with due process
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶61-68.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶12.
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶11, 43.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶5.
	 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶1-10.

	10.74612  Consistency with equal protection
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶12.
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶11-12.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶24-25.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶36-37.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶10-20.

	10.74613  Consistency with protection against double jeopardy
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶24-60.

	10.74614  Consistency with prohibition on ex post facto laws when requirement is applied to persons for whom petition for commitment filed prior to effective date of enactment of that requirement, but for whom commitment order entered after that date
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶24-60.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶21-23.

	10.74615  Consistency with separation of powers
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶13-14.



	10.747  Supervised release
	10.7471  Supervised release procedures
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	10.7472  Need for notice of hearings leading to release to district attorney of county where respondent will be placed on supervised release
	 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735.

	10.7473  Need for notice of hearings leading to release to police department and sheriff of locality where respondent will be placed on supervised release
	 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735.

	10.7474  Need for supervision plan
	 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735.

	10.7475  Effect of failure to obtain supervision plan
	 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735.


	10.748  Revocation of supervised release
	10.7481  Section governing revocation of supervised release does not apply to modification of order for supervised release before respondent actually released from custody on supervised release
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶29-35.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.


	10.749  Other matters
	10.7491  Trial court's inherent power to amend earlier dispositional order when original disposition proves not possible
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	10.7492  Respondent's right to treatment during commitment
	 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 (Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612.

	10.7493  Appellate review of decision on disposition
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶19-23.
	 State v. Miller, 229 Wis. 2d 567, 600 N.W.2d 224 (Ct. App. 1999): 1999 Term, p. 10-27, sec. 10.7451.

	10.7494  Involuntary medication of person committed under ch. 980
	10.74941  Court's authority to issue involuntary medication order for individual committed under ch. 980
	 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921.

	10.74942  Procedure for periodic review of involuntary medication order
	 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921.


	10.7495  Nature and purpose of ch. 980 commitment in general
	 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921.
	 For cases dealing with the nature and purpose of ch. 10.7961 and 10.7962.



	10.75  Reexamination (Wis. Stat. § 980.07)
	10.751  Nature and purpose of reexamination in general
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶26.

	10.752  When required
	10.7521  Six months after initial commitment
	10.75211  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶12, 17.
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶10.
	 State ex rel. Marberry v. Macht, 2001 WI 19, 241 Wis. 2d 695, 623 N.W.2d 135, 2000 Term WSC-41, at ¶1-2.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶5-38.
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 10.75212.

	10.75212  What constitutes "initial commitment" for purposes of triggering this time requirement
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 10.75212.

	10.75213  Six-month time requirement is mandatory, not directory
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶15-21.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶5-27.

	10.75214  Remedy if mandatory time requirement is violated
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶51-54.
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶22-60.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶28-38.


	10.7522  At least once every 12 months thereafter
	10.75221  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶12.



	10.753  Appointment of expert for committed person; committed person's right to retain expert
	10.7531  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶35.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶3.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶11, 21-25.
	 For cases dealing with this subject, see sec. 10.77341.

	10.7532  Indigent's right to appointment of expert
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶3.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶11, 21-25.


	10.754  Report of examiner
	10.7541  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶12.



	10.76  Supervised Release Following Initial Institutional Placement; Revocation Of Supervised Release  (Wis. Stat. § 980.08)
	10.761  General Principles
	10.7611  In general
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶23.
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶11-12.
	 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 (Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612.

	10.7612  Failure of state to provide treatment provides no basis for supervised release from institutional placement
	 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 (Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612.

	10.7613  Lack of amenability to treatment provides no basis for supervised release from institutional placement
	 State v. Seibert, 220 Wis. 2d 308, 582 N.W.2d 745 (Ct. App. 1998): 1997 Term, p. 10-35, sec. 10.7612.


	10.762  When committed person may file petition for supervised release
	10.7621  In general
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶34.

	10.7622  Constitutionality of requiring person to wait eighteen months before filing petition for supervised release
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶11-12.
	10.76221  Consistency with due process
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶61-68.
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶11, 43.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶5-9.

	10.76222  Consistency with equal protection
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶24-25.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶36-37.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶10-20.

	10.76223  Consistency with protection against double jeopardy
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶24-60.


	10.7623  Constitutionality of applying requirement that committed person wait eighteen months before filing petition for supervised release to persons for whom petition for commitment filed prior to effective date of enactment of that requirement, but for whom commitment order entered after that date
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶24-60.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶21-23.


	10.763  Procedures leading to hearing
	10.7631  Petition
	10.7632  Appointment of expert examiner for court under Wis. Stat. § 980.08(3)
	10.76321  In general
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶13-17.

	10.76322  Appointment of expert examiner for detainee under Wis. Stat. § 980.03(4) does not relieve court of duty to appoint examiner for court under Wis. Stat. § 980.08(3)
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶13-17.


	10.7633  Appointment of expert examiner for detainee under Wis. Stat. § 980.03(4)
	10.76331  Indigent detainee’s right to have expert examiner appointed under Wis. Stat. § 980.03(4) after filing petition for supervised release
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶16.

	10.76332  Indigent detainee is not statutorily entitled to examiner of his own choice
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶18-23.

	10.76333  Denying person seeking supervised release appointment of examiner of his own choice does not deny equal protection
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶21-22.

	10.76334  Indigent detainee has right to qualified examiner:  in general
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶24-28.

	10.76335  Indigent detainee has right to qualified examiner:  examiner must have technical expertise regarding precise question presented in supervised release proceeding
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶24-28.



	10.764  Hearing
	10.7641  Burden of proof
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶11.
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶21.

	10.7642  Matters to be, and not to be, considered
	10.76421  In general
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.

	10.76422  Availability of facilities or programs in community
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.

	10.76423  Prior acceptance of person into facilities or programs deemed necessary for placement
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.


	10.7643  Evidentiary matters
	10.76431  Admission of hearsay report of expert appointed by court that has been filed with court as provided by statute
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶57-59.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶10-14.

	10.76432  Admission and consideration of Actuarial Risk Assessment (ARA) tests
	 For cases dealing with this subject, see sec. 10.7896.

	10.76433  Fact finder's right to reject expert's ultimate conclusion
	 For cases dealing with this subject, see sec. 10.7652.


	10.7644  Committed person's rights at hearing
	10.76441  Right to confrontation
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶58.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶14.



	10.765  Sufficiency of evidence to support grant or denial of supervised release
	10.7651  In general
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶1-94.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶15-22.

	10.7652  Fact finder not required to accept opinion of expert witness
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶88.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶18.

	10.7653  Circuit court determines credibility of expert and weight to be given his or her opinion
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶18.

	10.7654  Standard of appellate review of sufficiency of evidence
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶7-46.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶16, 18.
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶6.

	10.7655  Sufficiency in particular cases
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶47-94.


	10.766  Court's authority to create programs or facilities deemed necessary to accommodate supervised release
	10.7661  In general
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶41-49.
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.
	 State v. Milwaukee County, 2006 WI App 229, 297 Wis. 2d 339, 724 N.W.2d 916, at ¶1-42.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶52-65.

	10.7662  Responsibility for costs of ordered facilities or programs
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.
	 State v. Milwaukee County, 2006 WI App 229, 297 Wis. 2d 339, 724 N.W.2d 916, at ¶33.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶53.

	10.7663  Propriety of exercising this authority under particular circumstances
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶43-49.

	10.7664  Court has no authority to order county to build or acquire facility in which to house released person
	 State v. Milwaukee County, 2006 WI App 229, 297 Wis. 2d 339, 724 N.W.2d 916, at ¶1-42.


	10.767  Relief from (i.e., reconsideration and vacation of) order granting supervised release
	10.7671  In general
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9-22.

	10.7672  Because of inadequate programs or facilities to supervise release
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶52-65.

	10.7673  Appropriate vehicle for changing supervised release status of individual who has been determined to be appropriate for supervised release, but who remains institutionalized awaiting placement
	10.76731  Court of appeals' implicit recognition of state's right to seek relief from order granting supervised relief under Wis. Stat. § 806.07
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶36.
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶1, 9-10.

	10.76732  Supreme court's holding that Wis. Stat. § 980.08(6m), rather than Wis. Stat. § 806.07(1)(h) governs granting relief to state from order granting individual supervised release: in general
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶24-27.
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶1-56.

	10.76733  Supreme court's holding that Wis. Stat. § 980.08(6m), rather than Wis. Stat. § 806.07(1)(h) governs granting relief to state from order granting individual supervised release:  retroactivity of holding
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶27.


	10.7674  Based on newly discovered evidence
	10.76741  In general
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9-22.

	10.76742  New psychiatric opinion based on information available at time of initial hearing on petition for release does not constitute newly discovered evidence
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶9-22.


	10.7675  Because of post-order incident demonstrating that it is substantially probable that person ordered released will engage in acts of sexual violence
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶1-25.

	10.7676  Requirement that department initiate request for relief
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶52-55.

	10.7677  Time limits on state's seeking this relief
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶33.


	10.768  Revocation of supervised release
	10.7681  Respondent's right to due process in revocation proceeding
	10.76811  In general
	 State v. VanBronkhorst, 2001 WI App 190, 247 Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, at ¶7-9.

	10.76812  Right to timely notice of violations or other grounds upon which revocation sought
	 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 654 N.W.2d 866, 2002 Term WCA-116, at ¶7-17.
	 State v. VanBronkhorst, 2001 WI App 190, 247 Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, at ¶7-23.

	10.76813  Lack of timely notice subject to harmless-error analysis
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶59-63.
	 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 654 N.W.2d 866, 2002 Term WCA-116, at ¶16-17.

	10.76814  Right to fair notice of conduct that will subject one to revocation:  rules of supervised release must not be unconstitutionally vague
	 For cases dealing with this subject, see sec. 10.76981.


	10.7682  Revocation may not be based on violations or other grounds of which respondent not given notice prior to revocation hearing
	 For cases dealing with this subject, see sec. 10.76812.

	10.7683  Need for circuit court to consider alternatives to revocation
	10.76831  Is consideration of alternatives necessary when revocation based on violation of rule or condition of release?
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶1-49.
	 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 N.W.2d 375, 2001 Term WSC-229, at ¶1-18.
	 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 654 N.W.2d 866, 2002 Term WCA-116, at ¶19.

	10.76832  Consideration of alternatives is not necessary when revocation based on safety of others
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶1-49.
	 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 654 N.W.2d 866, 2002 Term WCA-116, at ¶18-25.

	10.76833  If consideration of alternatives is necessary, sufficiency of consideration in particular case
	 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 N.W.2d 375, 2001 Term WSC-229, at ¶1-18.


	10.7684  Sufficiency of evidence to support revocation
	10.76841  In general
	 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 N.W.2d 375, 2001 Term WSC-229, at ¶19-21.

	10.76842  Sufficiency to support finding that safety of person or others requires revocation
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶64-74.


	10.7685  Appellate review of revocation of supervised release
	10.76851  Of question whether circuit court must consider alternatives to revocation
	 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 N.W.2d 375, 2001 Term WSC-229, at ¶13.
	 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 654 N.W.2d 866, 2002 Term WCA-116, at ¶20.

	10.76852  Of decision to revoke
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶65-71.
	 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 N.W.2d 375, 2001 Term WSC-229, at ¶13.
	 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 654 N.W.2d 866, 2002 Term WCA-116, at ¶20.



	10.769  Other matters
	10.7691  Preparation of plan
	10.76911  If county department declines to prepare plan
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.

	10.76912  Court's authority to create programs or facilities deemed necessary to accommodate supervised release
	 For cases dealing with this subject, see sec. 10.766.


	10.7692  Responsibility for costs of supervised release
	10.76921  In general
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.
	 State v. Milwaukee County, 2006 WI App 229, 297 Wis. 2d 339, 724 N.W.2d 916, at ¶3.

	10.76922  When court orders creation of program or facility needed to supervise release
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.


	10.7693  If trial court determines that supervised release is appropriate, person must be released regardless of whether appropriate treatment facility or a program exists to accommodate ordered release
	10.76931  In general
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶39.
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶4.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶52-65.
	 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 (Ct. App. 1998): 1998 Term, p. 10-52, sec. 10.768.

	10.76932  Must person committed under ch. 980 be released from that commitment because responsible government agencies did not comply with post-commitment trial-court orders directing that he be placed in community under supervised release, even though trial court determined, at most recent court hearing, that he is substantially likely to re-offend if released from confinement, either under supervised release or outright?
	 For cases dealing with this subject, see sec. 10.76991.


	10.7694  Prosecutor who has agreed with person committed under ch. 980 to supervised release, instead of proceeding to hearing on person's discharge petition, may not seek continuation of institutional placement when community placement not possible
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶44-65.

	10.7695  Agreement by person committed under ch. 980 to forego hearing on discharge petition and to submit to supervised release is akin to plea agreement, which person has right to enforce
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶44-65.

	10.7696  Court's authority to release in any county or to amend release plan to include release in other county
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶64.

	10.7697  Appellate review of decision whether to grant or deny request for supervised release
	 For cases dealing with this subject, see secs. 10.7654 and 10.7655.

	10.7698  Rules and conditions of supervised release
	10.76981  Must give fair notice of conduct that will subject one to revocation; must not be unconstitutionally vague
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶51-56.
	 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 654 N.W.2d 866, 2002 Term WCA-116, at ¶4-6.


	10.7699  Other matters
	10.76991  Must person committed under ch. 980 be released from that commitment because responsible government agencies did not comply with post-commitment trial-court orders directing that he be placed in community under supervised release, even though trial court determined, at most recent court hearing, that he is substantially likely to re-offend if released from confinement, either under supervised release or outright?
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶18-40.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶1-43.

	10.76992  Court not required to accept recommendation of department; courts are not rubber stamps for department
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶91.

	10.76993  When person imprisoned under criminal sentence in another state has waived his right to extradition and been sent to Wisconsin from another state for trial on criminal charges under provisions of interstate agreement on detainers, has been tried and sentenced on those charges, has been sent back to sending state to complete sentence in that state, has been paroled by sending state to Wisconsin sentence, and is about to complete Wisconsin sentence, neither interstate agreement on detainers or waiver of extradition bars Wisconsin from commencing ch. 980 commitment proceeding
	 For cases dealing with this subject, see sec. 6.23991.




	10.77  Discharge
	10.771  In general
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶13.

	10.772  Former discharge procedures when filing of petition for discharge authorized by DHFS Secretary (former Wis. Stat. § 980.09(1))
	10.773  Former discharge procedures when filing of petition for discharge was not approved by DHFS Secretary (former Wis. Stat. § 980.09(2))
	10.7731  In general
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶15.

	10.7732  Notice of right to petition for discharge
	10.77321  In general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶13.


	10.7733  Probable cause hearing
	10.77331  Nature and purpose of probable cause hearing
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶31.
	 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 694 N.W.2d 446, at ¶8-9.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶15-26.
	 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 992, 669 N.W.2d 747, at ¶2.
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶6-12, 21, 27-30.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶11.
	 State v. Paulick, 213 Wis. 2d 432, 570 N.W.2d 626 (Ct. App. 1997): 1997 Term, p. 10-37, sec. 10.7732.

	10.77332  When probable cause hearing required
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶14, 16.
	 State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 671 N.W.2d 860, at ¶1-14.

	10.77333  Committed person's constitutional due process right to timely probable cause hearing:  in general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶1-66.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶28.

	10.77334  Committed person's constitutional due process right to timely probable cause hearing: not violated by Wis. Stat. § 808.08(3),which places duty on parties to initiate further proceedings in circuit court on remand
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶27-30.

	10.77335  Comitted persons's constitutional due process right to timely probable cause hearing:  remedy if right to timely hearing violated
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶48-66.

	10.77336  Committed person's constitutional due process right to timely probable cause hearing:  procedures that judicial system should adopt to avoid violation of right
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶55-66.

	10.77337  Committed person's right to counsel at hearing
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶15.
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶31-38.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶11-20.

	10.77338  Committed person's waiver of right to counsel at hearing
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶3.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶11-20.

	10.77339  Timeliness of appointment of counsel for detainee
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶29.
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶31-38.


	10.7734  Probable cause hearing (cont'd)
	10.77341  Committed person's right to appointment of, or to retain, independent expert to conduct examination:  in general
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶15.
	 For cases dealing generally with the detainee's right to the appointment of an independent examiner under Wis. Stat. § 980.07(1), see sec. 10.753.

	10.77342  Committed person's right to appointment of, or to retain, independent expert to conduct examination:  timeliness of appointment
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶29.

	10.77343  Committed person's right to have report of independent expert used to determine whether probable cause exists
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶15.

	10.77344  Committed person has no right to present evidence at hearing other than independent reexamination report; i.e., has no right to full evidentiary hearing
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶6-15.

	10.77345  Burden of persuasion and standard to be applied at hearing: in general
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶20.
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶2, 20-33.
	 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 694 N.W.2d 446, at ¶8, 29.
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶16-19, 27.

	10.77346  Burden of persuasion and standard to be applied at hearing: standard of probable cause to be applied at hearing is same standard as that applied at preliminary examination in criminal case
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶20-33.

	10.77347  Burden of persuasion and standard to be applied at hearing: in determining  probable cause, court is not to determine which of conflicting reports is more persuasive
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶2, 20-33.

	10.77348  Sufficiency of evidence to warrant full evidentiary hearing
	 For cases dealing with this subject, see sec. 10.7735.


	10.7735  Sufficiency of evidence to warrant discharge hearing (i.e., full evidentiary hearing on discharge)
	10.77351  In general
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶34-41.
	 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 694 N.W.2d 446, at ¶1-32.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶15-26.
	 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 992, 669 N.W.2d 747, at ¶1-16.
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶20-26.

	10.77352  Question whether individual continues to be sexual violent person is answered without reference to any specific restrictions, supervision, or time frame and, therefore, probable cause to believe person is no longer sexually violent person is not satisfied by recommendation of supervised release
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶40.
	 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 742 N.W.2d 887, at ¶12.
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶25.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶46.
	 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 694 N.W.2d 446, at ¶10, 32.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶15-26.

	10.77353  Expert's conclusion that person is not sexually violent, based on actuarial instruments that were used previously by other experts who testified at trial that resulted in commitment, when there is no change in historical facts to which those instruments are applied and no change in research or writings on how professionals are to interpret and score those instruments, does not establish probable cause that a person is no longer sexually violent
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶34-41.
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶1-35.

	10.77354  To provide basis for probable cause to believe person is no longer sexually violent, expert’s opinion must depend upon something more than facts, professional knowledge, or research that was considered by expert testifying in prior proceeding that determined person to be sexually violent
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶12.
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶2, 34-41.
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶1-35.

	10.77355  When presented with two conflicting reexamination reports, one of which would tend to establish probable cause, court must order discharge hearing
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶12.

	10.77356  Standard of appellate review of sufficiency of evidence
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶36.
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶21.
	 State v. Fowler, 2005 WI App 41, 279 Wis. 2d 459, 694 N.W.2d 446, at ¶8, 11, 32.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶14.
	 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 992, 669 N.W.2d 747, at ¶8.
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶22.

	10.77357  Standard of appellate review in determining correct standards to be applied in assessing sufficiency of evidence
	 State v. Kruse, 2006 WI App 179, 296 Wis. 2d 130, 722 N.W.2d 742, at ¶23.


	10.7736  Discharge hearing (i.e., full evidentiary hearing on discharge)
	10.77361  Committed person's right to counsel at discharge hearing
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶56, 67.

	10.77362  No need to instruct jury on consequences of discharge (i.e., on what will happen to respondent if he is discharged from commitment)
	 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 742 N.W.2d 887, at ¶11.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶44.
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶12-21.

	10.77363  Court's response to jurors' question raised during deliberations in general
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶11.

	10.77364  Court's response to jurors' question about what would happen if respondent were discharged from commitment
	 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 742 N.W.2d 887, at ¶11.
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶12-21.

	10.77365  Court's response to jurors' question about fact not unequivocally established by evidence submitted to jury, but answered by exhibit that, while admitted into evidence, was not submitted to jury
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶22-29.


	10.7737  Committed person's agreement to forego hearing on discharge petition and to submit to supervised release is akin to plea agreement, which detainee has right to enforce
	 For cases dealing with this subject, see sec. 10.7694.

	10.7738  Do provisions of § 980.10 apply to petitions filed under § 980.09(2) after first petition?
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶23, 30-31.


	10.774  Former discharge procedures relating to additional discharge petitions (former Wis. Stat. § 980.10)
	10.7741  When probable cause hearing required
	 State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 671 N.W.2d 860, at ¶7.

	10.7742  When hearing on discharge required
	 State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 671 N.W.2d 860, at ¶7.


	10.775  Present discharge procedures (present Wis. Stat. § 980.09 and 980.095)
	10.7751  Petition for discharge
	10.7752  Determining whether petition contains sufficient facts to warrant discharge hearing (present Wis. Stat. § 980.09(2))
	10.77521  Test to be applied in making determination
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶1-26.

	10.77522  Sufficiency of particular facts to warrant discharge hearing
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶1-26.


	10.7753  Discharge hearing (present Wis. Stat. § 908.09(3) and (4) and § 980.095(1))

	10.776  Appellate review of decisions relating to discharge
	10.7761  Standards of review
	10.77611  Of decision not to grant discharge hearing
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶7.
	 For cases dealing with this subject in the context of the former procedures for determining whether full discharge hearing is warranted, see secs. 10.77356 and 10.77357.


	10.7762  Issues reached on review
	10.77621  Does not reach issues relating to initial commitment, except those relating to subject matter jurisdiction such as facial validity of statute providing for commitment
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶14-19.
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶1-19.

	10.77622  Does appeal from discharge decision reach issues that could have been raised on earlier appeal from initial commitment?
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶19.
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶1-19.




	10.78  Experts And Other Evidentiary Matters
	10.781  General principles
	10.7811  In general
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶16.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶18.
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶19.

	10.7812  Criminal rules of evidence generally applicable
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶28.

	10.7813  Wis. Stat. § 904.04(2), which excludes evidence of other acts offered to prove character to show defendant acted in conformity therewith, is not applicable in commitment proceeding under ch. 980, Wis. Stats. to evidence offered to prove that respondent has mental disorder that makes it substantially probable that he or she will commit acts of sexual violence in future
	 For cases dealing with this subject, see sec. 10.7862.


	10.782  Experts and expert testimony
	10.7821  General principles for determining admissibility of expert testimony
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶18.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶13.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶28-29.
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶26-34.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶20-32.

	10.7822  Need for expert testimony
	 For cases dealing with this subject, see sec. 10.73881.

	10.7823  Fact finder's right to reject
	 For cases dealing with this subject, see sec. 10.73882.

	10.7824  Admissibility of expert opinion regarding future dangerousness
	10.78241  In general
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-38, sec. 10.7821.

	10.78242  When testimony based on actuarial instruments designed to measure respondent's dangerousness
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶15-20.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶14-24.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶18-23.
	 For cases dealing generally with the admission, consideration, and use of actuarial risk assessment (ARA) tests, see sec. 10.7896.


	10.7825  Applicability of psychologist-patient privilege
	 For cases dealing with this subject, see sec. 10.7831.

	10.7826  Admissibility of matters on which expert relied in forming opinion
	10.78261  Statements of respondent
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	10.78262  Incidents of sexual assaults committed by defendant
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶18.


	10.7827  Admissibility of evidence regarding accuracy and validity of expert's past predictions
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	10.7828  Expert's reliance on hearsay
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶27-32.

	10.7829  Other matters
	10.78291  Exclusion of expert's testimony as remedy for discovery violation with respect to testimony
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶20-26.

	10.78292  Psychologist need not be licensed in Wisconsin in order to testify in ch. 980 proceeding
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶27.

	10.78293  Fact that expert has lied about credential or other matters or has engaged in unprofessional conduct does not necessarily require court to disregard or strike expert's testimony
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶31-33.

	10.78294  Admissibility of testimony of probation and parole agent regarding respondent's likelihood of reoffending
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶23-31.

	10.78295  Expert may testify to ultimate issues to be decided by trier of fact
	 For cases dealing with this subject, see sec. 10.73883.

	10.78296  Admission, consideration, and use of Actuarial Risk Assessment (ARA) tests
	 For cases dealing with this subject, see sec. 10.7896.

	10.78297  Expert's misstatement of required risk of reoffense, i.e., "more likely than not," by, for example, equating "more likely than not" with chance greater than zero, i.e, any chance at all, does not require new trial in interest of justice
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶1-14.

	10.78298  Admissibility of expert testimony that is based on consideration of statement of defendant obtained in violation of privilege against self-incrimination
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶26-44.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶14-35.



	10.783  Psychologist-patient privilege
	10.7831  Statutory exception from physician-patient or psychologist-patient for proceedings for hospitalization applies to initial commitment and discharge hearings under chap. 980
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-39, sec. 10.783.


	10.784  Use of statements and other material generated as part of underlying criminal proceeding
	10.7841  Use of presentence investigation report that was prepared in underlying criminal proceeding
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-39, sec. 10.784.

	10.7842  Use of statements made to probation officer as part of probation supervision
	 For cases dealing with this subject, see sec. 10.79248.


	10.785  Hearsay
	10.7851  Prior testimony
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	10.7852  Past recollection recorded
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	10.7853  Public records
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.


	10.786  Other crimes, wrongs, and acts evidence
	10.7861  In general
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶1-24.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶18.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶35-42.

	10.7862  Wis. Stat. § 904.04(2), which excludes evidence of other acts offered to prove character to show defendant acted in conformity therewith is not applicable in commitment proceeding under ch. 980, Wis. Stats.
	10.78621  In general
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶1-14.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶12, 15.

	10.78622  Foundational reliability requirement imposed under § 904.04(2)—that other acts evidence is admissible only if jury could find, by preponderance of evidence, that other act was committed by defendant—is not applicable in commitment proceeding under ch. 980
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶9-19.


	10.7863  Particular other crimes, wrongs, or acts evidence
	10.78631  Adult criminal record of criminal activity
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶17-23.

	10.78632  Conduct reports from department of corrections
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶17-23.

	10.78633  Presentence investigation reports
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶17-23.

	10.78634  Evidence of probation and parole violations
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶17-23.

	10.78635  Juvenile record in general
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶17-23.

	10.78636  Juvenile adjudications of sexual misconduct
	 For cases dealing with this subject, see sec. 10.7891.


	10.7864  Admissibility of previously unproven misbehavior
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶19.


	10.787  Refreshing witness's recollection through use of prior statement
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	10.788  Other matters
	10.7881  Sufficiency of evidence to support commitment
	 For cases dealing with this subject, see sec. 10.738.

	10.7882  Testimony regarding annual re-evaluations of  person committed under ch. 980 allegedly conducted
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶20-24.

	10.7883  Testimony regarding Sand Ridge Psychopathic Treatment Program, suggesting that commitment would be in best interest of committed person and community
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶25-27.


	10.789  Other matters (cont'd)
	10.7891  Admissibility of juvenile adjudications of sexual misconduct
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	10.7892  Respondent's right to present evidence that victim of sexual assaults has recanted
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶1-39.

	10.7893  Admissibility of testimony of probation and parole agent regarding respondent's likelihood of reoffending
	 For cases dealing with this subject, see sec. 10.7822.

	10.7894  Admissibility of evidence of change in respondent's release date (e.g., by granting additional credit against sentence for pretrial confinement) after petition is filed, offered to show that petition was not timely filed
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶19.

	10.7895  Admissibility of presentence investigation reports
	 For cases dealing with this subject, see sec. 10.78633.

	10.7896  Admission, consideration, and use of actuarial risk assessment (ARA) tests
	10.78961  In general
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶84.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶18.
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶15-20.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶18-23.
	 For cases dealing with the admissibility of expert opinion regarding future dangerousness when that testimony is based on actuarial instruments designed to measure respondent's dangerousness, see sec. 10.78242.

	10.78962  Test results are not inadmissible because they do not reveal whether dangerousness is related to person's mental disorder, i.e., because they measure dangerousness without regard to person's mental disorder
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶15-20.


	10.7897  Admissibility of (1) evidence that respondent will be on probation, parole, or supervised release, if not adjudicated and committed as sexually violent person, and (2) evidence regarding rules of probation, parole, or supervised release to which respondent will consequently be subject if not adjudicated and committed as sexually violent person
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶35-41.
	 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 742 N.W.2d 887, at ¶8-18.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶39-49.

	10.7898  Expert's misstatement of required risk of reoffense, i.e., "more likely than not," by, for example, equating "more likely than not" with chance greater than zero, i.e, any chance at all, does not require new trial in interest of justice
	 For cases dealing with this subject, see sec. 10.78297.

	10.7899  Admissibility of evidence of screening process for potential ch.980 cases
	 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 742 N.W.2d 887, at ¶15-16.



	10.79  Other Matters
	10.791  Definitions
	10.7911  "Sexually violent offense"
	10.79111  In general
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 (Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912.

	10.79112  "Crime specified in" designated statute may include crime specified in former statute covering crime specified in designated statute
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶39.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-80, sec. 10.79142.
	 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 625 N.W.2d 666, 2000 Term WCA-262, at ¶10-11.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶16-22.
	 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 (Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912.


	10.7912  "Substantially probable" and "substantial probability"
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶11.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶4.
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶5, 14, 17.
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶3.
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶3.
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶8-15.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶9.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶33-34.
	 State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct. App. 1999): 1999 Term, p. 10-34, sec. 10.75212.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.

	10.7913  "Mental disorder"
	10.79131  In general
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.

	10.79132  Includes "antisocial personality disorder"
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.

	10.79133  In determining whether mental disorder is one that "predisposes a person to engage in acts of sexual violence," focus must be on specific person involved in case, not general population
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.


	10.7914  "Sexually violent person"
	10.79141  In general
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶37.
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶23-24.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶16.
	 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 (Ct. App. 1998): 1998 Term, p. 10-41, sc. 10.7373.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.

	10.79142  Fact that person has ability to make choices does not mean he is not sexually violent person
	 For cases dealing with this subject, see sec. 10.79152.

	10.79143  Person suffering from pedophilia is by definition person who lacks control
	 For cases dealing with this subject, see sec. 10.79153.


	10.7915  "Serious difficulty in controlling behavior"
	10.79151  In general
	10.79152  Fact that person has ability to make choices does not mean that he does not have serious difficulty in controlling behavior
	 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 992, 669 N.W.2d 747, at ¶10-12.

	10.79153  Person suffering from pedophilia is by definition person who lacks control
	 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 992, 669 N.W.2d 747, at ¶13.


	10.7916  "Dangerous"
	10.79161  In general
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶1-11.

	10.79162  Does not require "imminent" danger
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶1-9.

	10.79163  Is not unconstitutionally vague because it does not limit dangerousness to "reasonably foreseeable future"
	 For cases dealing with this subject, see sec. 10.7162.


	10.7917  Not "still . . . sexually violent"; "no longer . . . sexually violent"
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶21-35.

	10.7918  "Likely"
	10.79181  In general
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶5.

	10.79182  Constitutionality of use of "likely" in standard for commitment
	 For cases dealing with this subject, see secs. 10.71447, 10.7147, and 10.71533.



	10.792  Rights of persons subject to chap. 980 proceedings
	10.7921  General principles
	10.79211  In general
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶15.
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶17-20.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶23.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶13-18.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	10.79212  Constitutional rights accorded by Wis. Stat. § 980.05(1m) are applicable only "at the trial"
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶2, 37-38.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶22.


	10.7922  Rights accorded in general
	10.79221  At trial, person has all constitutional rights available to criminal defendant: in general
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶15.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶9.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶8.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶13.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶14.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.

	10.79222  At trial, person has all constitutional rights available to criminal defendant:  provision according person all constitutional rights available to criminal defendant has been repealed
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶8.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶9, 42.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶8, 34.

	10.79223  All rights accorded to patients under ch. 51
	 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶16-18.

	10.79224  As result of repeal of § 980.05(1)(m) by 2005 Wis. Act 434, person subject to commitment proceeding no longer has all constitutional rights available to criminal defendants
	 For cases dealing with this subject, see sec. 10.79222.


	10.7923  Right to due process
	10.79231  Right to enforce prosecutorial promises made in obtaining admissions in lieu of trial
	 For cases dealing with this subject, see sec. 10.7332.


	10.7924  Right to remain silent; privilege against self-incrimination
	10.79241  In general
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶16, 24.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶1-45.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶1-59.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶1-44.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶12-38.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶23-29.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.

	10.79242  Forbids comment on respondent's precommitment silence (e.g., refusal to participate in evaluation prior to filing of petition)
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶20.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶17.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶26.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.

	10.79243  Counsel's opening door to comment on respondent's silence (e.g., by suggesting that expert's opinion is flawed because he did not interview respondent): in general
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	10.79244  Counsel's opening door to comment on respondent's silence (e.g., by suggesting that expert's opinion is flawed because he did not interview respondent): comment permitted to rebut respondent's contention that lack of interview compromised validity of expert's opinion
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.

	10.79245  Counsel's opening door to comment on respondent's silence (e.g., by suggesting that expert's opinion is flawed because he did not interview respondent): prosecutor not permitted to suggest that respondent's refusal to be interviewed is evidence of guilt
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.

	10.79246  Waiver of complaint that state's evidence of respondent's silence violated right to remain silent by failing to object to evidence at trial
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.

	10.79247  Requires suppression of statements taken from respondent in violation of Miranda
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.

	10.79248  Admissibility of statements made to probation officers as part of presentence investigative process and/or probation supervision
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶3-8, 12-34.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶12-38.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.

	10.79249  No need for Miranda warnings before commencement of pre-petition psychological interview
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶22.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶1-45.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶19.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶42.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶23-29.


	10.7925  Right to remain silent; privilege against self-incrimination (cont'd)
	10.79251  Person subject to pre-petition evaluation has right to remain silent at evaluation interview
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶39-40.

	10.79252  Privilege is not self-executing; it must be asserted
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶24, 26.

	10.79253  Violation of privilege requires suppression not only of statement obtained in violation of privilege, but also of any derivative evidence
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶26-44.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶14-35.

	10.79254  When expert opinion and/or testimony is based on statement taken in violation of privilege, that opinion or testimony is inadmissible
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶26-44.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶14-35.

	10.79255  Statement obtained from probationer in compliance with duty to account for whereabouts and activities, even though attended by grant to immunity that forbids use of statement in criminal prosecution, is inadmissible
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶16-17.

	10.79256  When involuntary statement given, subsequent statement is also deemed involuntary unless il can be separated from earlier involuntary statement by circumstances sufficient to insulate it from earlier statement
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶19-25.


	10.7926  Right to counsel
	10.79261  In general
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶12.
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶32.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶12-20.

	10.79262  Waiver of right to counsel
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶10.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶12-20.

	10.79263  At probable cause hearing on petition for discharge
	 For cases dealing with this subject, see sec. 10.77337.

	10.79264  At discharge hearing
	 For cases dealing with this subject, see sec. 10.7735.

	10.79265  Right to effective assistance of counsel
	 For cases dealing with this subject, see sec. 25.393.


	10.7927  Right to jury trial and associated rights relating to jury
	10.79271  Respondent's right to jury trial in general
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶14.
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶6.

	10.79272  Right to trial by jury of twelve
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶11.

	10.79273  Request for jury trial
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶6.

	10.79274  Withdrawal of request for jury trial: in general
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶6.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.

	10.79275  Withdrawal of request for jury trial: respondent's personal statement waiving right to jury trial not required
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶8-9.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.

	10.79276  Withdrawal of request for jury trial: respondent need not be informed that jury must be unanimous
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶3-13.

	10.79277  With respect to right to jury trial, specific procedures set out in statute creating that right, rather than general principles attending constitutional right to jury trial are controlling
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶16.
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶7-12.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.

	10.79278  Right to unanimous jury verdict
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶14, 17.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶16-19.


	10.7928  Right to confrontation
	10.79281  In general
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.

	10.79282  At probable cause hearing
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	10.79283  Not violated by not requiring more objective standards for determination whether mental disorder exists
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.


	10.7929  Other rights
	10.79291  Right to substitution of judge
	 For cases dealing with this subject, see sec. 10.7292.

	10.79292  Requirement of proof beyond a reasonable doubt
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶17.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶11.

	10.79293  Applicability of right not to be subject to double jeopardy
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶25-27.

	10.79294  Assuming that offensive use of issue preclusion by state in criminal case is constitutionally impermissible, provision affording all constitutional rights of criminal defendant to persons subject to chap. 980 proceeding does not bar offensive use of issue preclusion by state in chap. 980 proceeding
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶17-20.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶15-28.

	10.79295  Respondent has no right to request that proceedings closed to public
	 For cases dealing with this subject, see sec. 10.7969.

	10.79296  Respondent has no right to have proceeding tried in county of predicate sexual assault
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶11-17.

	10.79297  Right not to be tried unless competent
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.



	10.793  Appointment of special prosecutor to handle proceeding
	10.7931  In general
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.

	10.7932  Effect of defects in appointment
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.


	10.794  Competency of court to proceed
	10.7941  Effect of defective appointment of special prosecutor handling proceeding on court's competency to proceed
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.

	10.7942  Failure to comply with 90-day time limit for filing petition affects court's competency to proceed
	 For cases dealing with this subject, see sec. 10.72447.


	10.795  Postverdict and appellate and other review of commitment proceedings
	10.7951  Time for filing postverdict motions
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶6-11.

	10.7952  Time for taking appeal
	 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961.

	10.7953  Standards and principles governing review
	10.79531  In general
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-42, sec. 10.7951.

	10.79532  Of decision whether to grant request for supervised release
	 For cases dealing with this subject, see sec. 10.7654.

	10.79533  Of decision whether to revoke supervised release
	 For cases dealing with this subject, see sec. 10.76852.

	10.79534  Of question whether circuit court must consider alternatives to revocation in deciding whether to revoke supervised release
	 For cases dealing with this subject, see sec. 10.76851.

	10.79535  Of decision whether to grant petition for discharge
	 For cases dealing with this subject, see sec. 10.775.


	10.7954  Review by writ of habeas corpus
	10.79541  Proper venue for writ
	 State ex rel. West v. Bartow, 2002 WI App 42, 250 Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, at ¶5-6.

	10.79542  Change of venue
	 State ex rel. West v. Bartow, 2002 WI App 42, 250 Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, at ¶7-10.


	10.7955  Grant of new trial in interest of justice
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶8-15.

	10.7956  Issues reached on appellate review
	10.79561  On appellate review of decision whether to grant petition for discharge
	 For cases dealing with this subject, see sec. 10.7752.



	10.796  Other matters
	10.7961  Nature of proceeding: civil or criminal?
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.
	 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 Wis. 2d 1, 681 N.W.2d 914, at ¶34.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶43.
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶22.
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶17.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶39-60.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶11, 17.
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶7.
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶13.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶34.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶17.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22.
	 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶7.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶45.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶24.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶11.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.
	 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 (Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622.
	 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 (Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241.
	 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961.

	10.7962  Purpose of ch. 980 commitment proceeding in general
	 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 N.W.2d 729, at ¶14.
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶14.
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶18.
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶9.
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶16.
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶5.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶9, 20.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶22.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶11.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.

	10.7963  Civil rules applicable in ch. 980 proceeding
	 State v. Madison, 2004 WI App 46, 271 Wis. 2d 218, 678 N.W.2d 607, at ¶3.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶22.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶24.
	 State v. Rachel, 224 Wis. 2d 571, 591 N.W.2d 920 (Ct. App. 1999): 1998 Term, p. 10-39, sec. 10.72622.
	 State v. Brown, 215 Wis. 2d 716, 573 N.W.2d 884 (Ct. App. 1997): 1997 Term, p. 10-30, sec. 10.7241.

	10.7964  Release of confidential material for purposes of this proceeding is governed by public interests underlying ch. 980; purposes of confidentiality rules regarding juvenile proceedings do not control
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.

	10.7965  Stay of release pending appeal from trial court's holding that sex predator statute unconstitutional
	 State v. Gudenschwager, 191 Wis. 2d 432, 529 N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711.

	10.7966  Governor's exercise of partial veto power on sexually-violent-person commitments statute produced "complete, entire, and workable law"
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.

	10.7967  When filing of ch. 980 commitment petition constitutes violation of plea agreement pursuant to which original conviction was entered
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.795.

	10.7968  Ineffective assistance of counsel in context of chap. 980 proceeding
	 For cases dealing with this subject, see sec. 25.393.

	10.7969  Closing proceedings to public
	10.79691  In general
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶31-35.

	10.79692  Respondent has no statutory right to request that proceedings be closed
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶32-33.

	10.79693  Respondent has no constitutional right to request that proceedings be closed
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶34-35.

	10.79694  Refusing right to have proceedings closed to public in ch. 980 proceedings while granting right to have proceedings closed to public in ch. 51 proceedings does not violate equal protection
	 For cases dealing with this subject, see sec. 10.7144.



	10.797  Other matters (cont'd)
	10.7971  When criminal defendant is subject to chap. 980 commitment, any subsequent sentence imposed may be stayed until discharge from chap. 980 commitment
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11.

	10.7972  Jury in ch. 980 proceeding need not be unanimous as to specific mental disorder from which person subjected to ch. 980 proceeding suffered
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶16-19.

	10.7973  Persons subject to commitment
	 For cases dealing with this subject, see sec. 10.722.

	10.7974  Filing petition with criminal case number does not affect court's subject matter jurisdiction
	 For cases dealing with this subject, see sec. 10.72491.

	10.7975  State's offensive use of doctrine of issue preclusion (collateral estoppel) to keep respondent from litigating whether sexual assault of which he was convicted actually occurred
	 For cases dealing with this subject, see sec. 10.7394.

	10.7976  Respondent's attempt to prove that he did not commit sexual assault of which he was convicted does not constitute collateral attack on conviction
	 For cases dealing with this subject, see sec. 12.7523.

	10.7977  Propriety of commencing commitment proceeding upon respondent's release from prison after serving sentence remaining after revocation of parole when earlier commitment proceeding prior to release on parole was dismissed on merits
	 For cases dealing with this subject, see sec. 10.7293.

	10.7978  Native Americans who are members of tribe, residents of their tribe's reservation, and who committed underlying act on that reservation are subject to commitment under ch. 980
	 For cases dealing with this subject, see sec. 10.72251.

	10.7979  Determination of county of residence (Wis. Stat. § 980.105)
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶11-12.


	10.798  Other matters (cont'd)
	10.7981  New trial in interest of justice
	10.79811  In general
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶18-23.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶30.

	10.79812  Based on alleged failure to fully try propriety of using actuarial instruments to predict risk of reoffense (e.g., because article that appeared after trial, which article questioned relilability of such instruments, was not adduced)
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶18-23.
	 For cases dealing generally with the admission, consideration, and use of actuarial risk assessment (ARA) tests, see sec. 10.7896.
	 For cases dealing with the admissibility of expert opinion regarding future dangerousness when that testimony is based on actuarial instruments designed to measure respondent's dangerousness, see sec. 10.78242.

	10.79813  Not required because expert witness has misstated required risk of reoffense, i.e., "more likely than not," by, for example, equating "more likely than not" with chance greater than zero, i.e, any chance at all
	 For cases dealing with this subject, see sec. 10.78297.


	10.7982  Bright line rules not favored in commitment proceedings such as ch. 980 proceeding
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶31.




	10.8  Other Post-Trial Proceedings
	10.81  State Habeas Corpus
	 For cases dealing with this subject, see sec. 43.5.

	10.82  Proceedings Relating To Sex Crimes Commitment
	10.821  Periodic reexamination
	 For cases dealing with this subject, see sec. 9.74.

	10.822  Extension of sex crimes commitment
	 For cases dealing with this subject, see sec. 9.75.

	10.823  Other matters
	10.8231  Provision for commitment of sexually violent person applies to persons committed under sex crimes law
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.



	10.83  Revocation Of Probation Or Extended Supervision
	 For cases dealing with this subject, see secs. 41.3, 41.4, 41.5, and 41.7.

	10.84  Vacation Of Executed Plea Agreement
	 For cases dealing with this subject, see sec. 7.43.

	10.85  Petition for sentence adjustment (Wis. Stat. § 973.195)
	10.851  In general
	 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 N.W.2d 926, at ¶1.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶2, 24-25.
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶75.
	 State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, at ¶8-9.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶7.

	10.852  Application of provision permitting petition for sentence adjustment to TIS-I offenders
	10.8521  Applicability to TIS-I offenders
	 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 N.W.2d 926, at ¶14-22.

	10.8522  How provision is to be applied to TIS-I offenders
	 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 N.W.2d 926, at ¶22-24.


	10.853  Constitutionality of statute providing for petition for sentence adjustment
	10.8531  Constitutionality of statute's provision providing for denial of petition if district attorney objects:  if provision is interpreted to create prosecutorial veto power over petition for sentence adjustment, it violates separation of powers doctrine
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶81-121.


	10.854  Denial of petition if district attorney objects
	10.8541  Constitutionality of provision providing for denial of petition if district attorney objects
	 For cases dealing with this subject, see sec. 10.8531.

	10.8542  Provision providing for denial of petition if district attorney objects is directory, not mandatory
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶123-128.



	10.86  Motion for postconviction deoxyribonucleic acid (DNA) testing of certain evidence (Wis. Stat. § 974.07)
	10.861  In general
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶1-58.

	10.862  Defendant's right under § 974.07(6) to independently test physical evidence in state's possession at defendant's expense
	10.8621  In general
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶1-58.
	 State v. Hudson, 2004 WI App 99, 273 Wis. 2d 707, 681 N.W.2d 316, at ¶11-12.

	10.8622  State's obligation to make physical evidence available for testing not limited to material that has already been tested
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶38-40, 42.

	10.8623  Defendant must state "with particularity" evidence he or she is seeking to test
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶41.

	10.8624  Defendant must satisfy three-prong analysis under Wis. Stat. § 974.07(2)
	10.86241  In general
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶43.

	10.86242  First prong: relevancy
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶45-46.



	10.863  Defendant's right under § 974.07(7)(a) to court-ordered DNA testing
	10.8631  In general
	 State v. Hudson, 2004 WI App 99, 273 Wis. 2d 707, 681 N.W.2d 316, at ¶13-21.

	10.8632  Need to show reasonable probability that defendant would not have been convicted if exculpatory DNA testing results had been available before
	10.86321  In general
	 State v. Hudson, 2004 WI App 99, 273 Wis. 2d 707, 681 N.W.2d 316, at ¶13-21.

	10.86322  Appellate review of question whether required showing made
	 State v. Hudson, 2004 WI App 99, 273 Wis. 2d 707, 681 N.W.2d 316, at ¶14-16.



	10.864  Defendant has no constitutional right to postconviction access to DNA evidence
	 For cases dealing with this subject, see sec. 22.44951.


	10.87  Review By United States Supreme Court
	 For cases dealing with this subject, see sec. 11.88.

	10.88  Pardon, clemency, and commutation proceedings
	10.881  Constitutionality of procedures used to determine whether defendant should be given pardon, clemency, or commutation of sentence
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 10-42, sec. 10.8111.

	10.882  Clemency is "fail-safe" in criminal justice system
	 Harbison v. Bell, 129 S. Ct. 1481 (2009).


	10.89  Other Proceedings
	10.891  Motion for judgment of acquittal in federal court (Fed. Rule Crim. Proc. 29)
	10.8911  Time for making
	 Carlisle v. United States, 116 S. Ct. 1460 (1996): 1995 Term, p. 10-33, sec. 10.8812.

	10.8912  Effect of failure to file motion within time prescribed
	 Eberhart v. United States, 126 S. Ct. 403 (2005).
	 Carlisle v. United States, 116 S. Ct. 1460 (1996): 1995 Term, p. 10-33, sec. 10.8812.


	10.892  Motion for new trial in federal court (Fed. Rule Crim. Proc. 33)
	10.8921  Time for making
	 Eberhart v. United States, 126 S. Ct. 403 (2005).

	10.8922  Effect of failure to file motion within time prescribed
	10.89221  In general
	 Eberhart v. United States, 126 S. Ct. 403 (2005).

	10.89222  Failure to file within time prescribed not jurisdictional; state may waive claim of untimeliness by failing to object on that ground in  district court
	 Eberhart v. United States, 126 S. Ct. 403 (2005).



	10.893  Postconviction motion under 28 U.S.C. § 2255 in federal criminal proceeding
	10.8931  Propriety of using this motion to collaterally attack prior conviction used to enhance sentence for present conviction to which motion is addressed
	 Johnson v. United States, 125 S. Ct. 1571 (2005).
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.

	10.8932  Statute of limitations for bringing this motion
	10.89321  When judgment of conviction is final for purposes of commencing one-year statute of limitations
	 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 Term USSC-10.

	10.89322  In case in which prisoner collaterally attacks his federal sentence on ground that state conviction used to enhance that sentence has since been vacated, one-year limitations period begins to run when petitioner receives notice of order vacating prior conviction, provided that he has sought that order  with due diligence in state court after entry of judgment in federal case in which sentence was enhanced
	 Johnson v. United States, 125 S. Ct. 1571 (2005).

	10.89323  Federal courts of appeals have given prisoners whose convictions became final before effective date of AEDPA one-year grace period running from that date
	 Johnson v. United States, 125 S. Ct. 1571 (2005).

	10.89324  Related matter:  statute of limitations for bringing of federal habeas corpus petition by state prisoner attacking state court conviction
	 For cases dealing with this subject, see sec. 10.692.

	10.89325  Provision commencing running of period of limitations on date on which right asserted was initially recognized by Supreme Court:  in general
	 Dodd v. United States, 125 S. Ct. 2478 (2005).

	10.89326  Provision commencing running of statute of limitations on date on which right asserted was initially recognized by Supreme Court:  period begins running on date on which Court initially recognized right, not on date on which right was made retroactive
	 Dodd v. United States, 125 S. Ct. 2478 (2005).


	10.8933  Cannot raise claim that could have been raised on direct appeal absent showing of cause and prejudice; such claim has been procedurally defaulted
	10.89331  In general
	 Massaro v. United States, 123 S. Ct. 1843 (2003).

	10.89332  Rule does not apply to claims of ineffective assistance of counsel
	 Massaro v. United States, 123 S. Ct. 1843 (2003).


	10.8934  Recharacterization of motion that has been differently labeled as § 2255 petition
	10.89341  Restrictions on recharacterization; what district court must do when it decides to recharacterize pleading as § 2255 petition
	 Pliler v. Ford, 124 S. Ct. 2441 (2004).
	 Castro v. United States, 124 S. Ct. 786 (2003).


	10.8935  Restrictions on "second or successive" petitions
	10.89351  In general
	 Castro v. United States, 124 S. Ct. 786 (2003).

	10.89352  When earlier pleading that was recharacterized by district court as § 2255 petition can properly be deemed "first" petition
	 Castro v. United States, 124 S. Ct. 786 (2003).

	10.89353  Grant or denial of authorization to file second or successive petition by court of appeals may not be subject of petition for certiorari
	 Castro v. United States, 124 S. Ct. 786 (2003).



	10.894  Transfer of convicted defendant to out-of-state prison facility
	10.8941  Constitutionality of
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶3.


	10.895  Writ Of Error Coram Nobis
	10.8951  Availability of writ
	10.89511  In general
	 United States v. Denedo, 129 S. Ct. 2213 (2009).
	 Jessen v. State, 95 Wis. 2d 207, 290 N.W.2d 685 (1980): 1979 Term, p. 90, sec. 7.741.
	 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 10.842.

	10.89512  Writ will not issue when alternative remedies (e.g., habeas corpus) are available
	 United States v. Denedo, 129 S. Ct. 2213 (2009).


	10.8952  Scope of writ
	 United States v. Denedo, 129 S. Ct. 2213 (2009).
	 Carlisle v. United States, 116 S. Ct. 1460 (1996): 1995 Term, p. 10-33, sec. 10.841.
	 Jessen v. State, 95 Wis. 2d 207, 290 N.W.2d 685 (1980): 1979 Term, p. 90, sec. 7.742.
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 90, sec. 7.742.
	 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 10.842.


	10.896  Section 1983 civil rights action
	 For cases dealing with this subject, see sec. 47.879.




	Chapter 11  Appeal
	11.1  Jurisdiction Of Court Of Appeals
	11.11  Appeals As Of Right
	11.111  Who may appeal; any person aggrieved by trial court order or judgment may appeal
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶1.

	11.112  What constitutes appealable order or judgment in general
	11.1121  Must be "final"
	11.11211  In general
	 Flanagan v. United States, 104 S. Ct. 1051 (1984): 1983 Term, p. 188, sec. 10.1121.
	 United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111.
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶19, 23-26.
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶14-15.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 118, sec. 9.1113.
	 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 288 N.W.2d 125 (1980): 1979 Term, p. 166, sec. 12.141.
	 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 292 N.W.2d 114 (1980): 1979 Term, p. 166, sec. 12.141.
	 State v. Jenich, 94 Wis. 2d 74, 292 N.W.2d 348 (1980): 1979 Term, p. 39, sec. 3.69.
	 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 (1980): 1979 Term, p. 39, sec. 3.69.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶33.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523.
	 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 11.1131.
	 State v. Goyer, 155 Wis. 2d 294, 456 N.W.2d 168 (Ct. App. 1990): 1989 Term, p. 11-2, sec. 11.1131.
	 State v. Wright, 143 Wis. 2d 118, 420 N.W.2d 395 (Ct. App. 1988): 1987 Term, p. 11-1, sec. 11.1111.
	 State v. Mendoza, 101 Wis. 2d 654, 305 N.W.2d 166 (Ct. App. 1981): 1980 Term, p. 44, sec. 3.694.

	11.11212  Exception in federal courts to requirement of finality for "collateral orders"
	 Sell v. United States, 123 S. Ct. 2174 (2003).

	11.11213  When order is deemed "final"
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶13-15.


	11.1122  Must be issued by "court"
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶9.
	 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 (Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633.
	 Gavcus v. Maroney, 127 Wis. 2d 69, 377 N.W.2d 201 (Ct. App. 1985): 1985 Term, p. 25, sec. 2.311.

	11.1123  Must be entered, i.e., reduced to writing and filed
	 For cases dealing with this subject, see sec. 11.115.

	11.1124  Memorandum decision can be appealable order
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.


	11.113  State's right to appeal as of right
	11.1131  In general
	 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 743 N.W.2d 481, at ¶1-7.
	 State v. Williams, 2005 WI App 122, 284 Wis. 2d 488, 699 N.W.2d 249, at ¶3.

	11.1132  Right to appeal from final order or judgment
	11.11321  In general
	 State v. Newman, 162 Wis. 2d 41, 469 N.W.2d 394 (1991): 1990 Term, p. 11-1, sec. 11.1121.
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 118, sec. 9.1113.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 118, sec. 9.1113.
	 State v. Wilson, 2000 WI App 114, 235 Wis. 2d 177, 612 N.W.2d 368: 1999 Term, p. 11-2, sec. 11.11312.
	 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 882 (Ct. App. 1990): 1990 Term, p. 11-2, sec. 11.1121.
	 State v. Goyer, 155 Wis. 2d 294, 456 N.W.2d 168 (Ct. App. 1990): 1989 Term, p. 11-2, sec. 11.1131.

	11.11322  Trial court's dismissal at conclusion of preliminary examination
	 State v. Wilson, 2000 WI App 114, 235 Wis. 2d 177, 612 N.W.2d 368: 1999 Term, p. 11-2, sec. 11.11312.

	11.11323  Trial court's dismissal of some, but not all, counts in criminal complaint
	 For cases dealing with this subject, see sec. 11.11434.


	11.1133  Right to appeal from order that has substantive effect of suppressing evidence
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 11-1, sec. 11.1122.
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 189, sec. 10.1131.
	 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 (1980): 1979 Term, p. 118, sec. 9.1113.
	 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 743 N.W.2d 481, at ¶3-7.
	 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 (Ct. App. 1993): 1993 Term, p. 11-1, sec. 11.1121.
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 11-1, sec. 11.1121.
	 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 (Ct. App. 1985): 1984 Term, p. 165, sec. 10.1161.

	11.1134  Right to appeal from order discharging sex offender from commitment
	 For cases dealing with this subject, see sec. 11.11452.

	11.1135  Right to cross-appeal
	 For cases dealing with this subject, see sec. 11.134.

	11.1136  State's right to appeal is purely statutory
	 State v. Williams, 2005 WI App 122, 284 Wis. 2d 488, 699 N.W.2d 249, at ¶3.
	 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 882 (Ct. App. 1990): 1990 Term, p. 11-2, sec. 11.1121.


	11.114  Appealability as of right of particular orders
	11.1141  Orders denying motions to dismiss
	11.11411  Order denying motion to dismiss on double jeopardy grounds
	 Richardson v. United States, 104 S. Ct. 3081 (1984): 1983 Term, p. 188, sec. 10.1123.
	 Flanagan v. United States, 104 S. Ct. 1051 (1984): 1983 Term, p. 188, sec. 10.1121.
	 United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111.
	 Helstoski v. Meanor, 99 S. Ct. 2445 (1979): 1978 Term, p. 130, sec. 12.221.
	 State v. Jenich, 94 Wis. 2d 74, 292 N.W.2d 348 (1980): 1979 Term, p. 39, sec. 3.69.
	 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 (1980): 1979 Term, p. 39, sec. 3.69.
	 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 (1980): 1979 Term, p. 39, sec. 3.69.
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶1.
	 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. App. 1994): 1994 Term, p. 29-10, sec. 29.822.
	 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 (Ct. App. 1989): 1988 Term, p. 29-6, sec. 29.842.

	11.11412  Order denying motion to dismiss on speedy trial grounds
	 Flanagan v. United States, 104 S. Ct. 1051 (1984): 1983 Term, p. 188, sec. 10.1121.
	 United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111.
	 United States v. MacDonald, 98 S. Ct. 1547 (1978): 1977 Term, p. 65, sec. 9.121.

	11.11413  Order denying motion to dismiss on grounds of prosecutorial vindictiveness
	 Flanagan v. United States, 104 S. Ct. 1051 (1984): 1983 Term, p. 188, sec. 10.1121.
	 United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111.

	11.11414  Order denying motion to dismiss on speech or debate grounds
	 Flanagan v. United States, 104 S. Ct. 1051 (1984): 1983 Term, p. 188, sec. 10.1121.
	 Helstoski v. Meanor, 99 S. Ct. 2445 (1979): 1978 Term, p. 130, sec. 12.221.

	11.11415  Order denying motion to dismiss because of violation of rule requiring grand jury secrecy
	 Midland Asphalt Corp. v. United States, 109 S. Ct. 1494 (1989): 1988 Term, p. 11-1, sec. 11.1137.


	11.1142  Orders excluding evidence
	11.11421  Order excluding other crimes evidence
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 11-1, sec. 11.1122.

	11.11422  Order excluding medical reports that state failed to timely provide to defendant
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 11-1, sec. 11.1122.

	11.11423  Order excluding testimony of psychologist proffered by state
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 11-1, sec. 11.1122.

	11.11424  Order excluding evidence as sanction for non-compliance with discovery order
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 11-1, sec. 11.1121.

	11.11425  Order excluding evidence of defendant's inculpatory statements because of failure to comply with discovery statute
	 State v. Maass, 178 Wis. 2d 63, 502 N.W.2d 913 (Ct. App. 1993): 1993 Term, p. 11-1, sec. 11.1121.

	11.11426  Order excluding evidence because it was obtained in violation of the constitution
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 11-1, sec. 11.1121.

	11.11427  Order excluding evidence because tests which produced it were done in violation of statutory procedures
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 11-1, sec. 11.1121.

	11.11428  Order excluding evidence because it is inadmissible under rules of evidence
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 11-1, sec. 11.1121.


	11.1143  Other pretrial orders
	11.11431  Order of judge denying permission to file complaint under Wis. Stat. § 968.02(3)
	 Gavcus v. Maroney, 127 Wis. 2d 69, 377 N.W.2d 201 (Ct. App. 1985): 1985 Term, p. 25, sec. 2.311.

	11.11432  Order denying motion to reduce bail
	 Flanagan v. United States, 104 S. Ct. 1051 (1984): 1983 Term, p. 188, sec. 10.1121.
	 United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111.

	11.11433  Order disqualifying counsel from representation of defendant
	 Flanagan v. United States, 104 S. Ct. 1051 (1984): 1983 Term, p. 188, sec. 10.1121.

	11.11434  Order dismissing less than all counts in criminal complaint
	 State v. Wilson, 2000 WI App 114, 235 Wis. 2d 177, 612 N.W.2d 368: 1999 Term, p. 11-2, sec. 11.11312.
	 State v. Goyer, 155 Wis. 2d 294, 456 N.W.2d 168 (Ct. App. 1990): 1989 Term, p. 11-2, sec. 11.1131.

	11.11435  Order consolidating counts into single count
	 State v. Goyer, 155 Wis. 2d 294, 456 N.W.2d 168 (Ct. App. 1990): 1989 Term, p. 11-2, sec. 11.1131.

	11.11436  Order dismissing prosecution at conclusion of preliminary examination
	 For cases dealing with this subject, see sec. 11.11322.

	11.11437  Order denying motion for reconsideration
	 For cases dealing with this subject, see sec. 11.11993.

	11.11438  Order granting defendant's motion collaterally attacking prior OWI conviction that would enhance penalty in present OWI prosecution
	 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 743 N.W.2d 481, at ¶1-7.


	11.1144  Post-trial orders
	11.11441  Order denying post-conviction motion for a new trial
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 119, sec. 7.142.

	11.11442  Order granting post-conviction motion for a new trial
	 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 (Ct. App. 1989): 1988 Term, p. 29-6, sec. 29.842.

	11.11443  Trial court's order extending period of confinement under intensive sanctions program
	 State v. Bridges, 195 Wis. 2d 254, 536 N.W.2d 153 (Ct. App. 1995): 1995 Term, p. 9-17, sec. 9.4933.


	11.1145  Other orders
	11.11451  Order of court commissioner
	 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 (Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633.

	11.11452  Order discharging sex offender from commitment
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 84, sec. 6.6225.

	11.11453  Order waiving juvenile court jurisdiction
	 For cases dealing with this subject, see sec. 42.381.

	11.11454  Contempt order
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 11-1, sec. 11.1131.

	11.11455  Order requiring defendant to pay state's expenses when his misconduct has prompted mistrial
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685.

	11.11456  Acquittal by court, acting as judge and fact finder, based on error of law
	 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 882 (Ct. App. 1990): 1990 Term, p. 11-2, sec. 11.1121.

	11.11457  Orders issued by John Doe judge
	 For cases dealing with this subject, see sec. 4.29312.

	11.11458  Order granting motion to withdraw guilty or no-contest plea
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶12-16.



	11.115  Necessity of entry (i.e., reduction to writing and filing) of judgment or order appealed from
	11.1151  In general
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 State v. Malone, 136 Wis. 2d 250, 401 N.W.2d 563 (1987): 1986 Term, p. 194, sec. 10.111.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 118, sec. 9.1112.
	 State v. Kasuboski, 83 Wis. 2d 909, 266 N.W.2d 433 (1978): 1977 Term, p. 65, sec. 9.13.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶7.
	 State v. One 2000 Lincoln Navigator, 2007 WI App 127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3.
	 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶15.
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶3.
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1143.
	 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 (Ct. App. 1995): 1994 Term, p. 11-1, sec. 11.154.
	 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 (Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532.
	 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 11.1131.
	 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 (Ct. App. 1983): 1982 Term, p. 153, sec. 10.112.
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): 1979 Term, p. 87, sec. 7.251.
	 State v. Ascencio, 92 Wis. 2d 822, 285 N.W.2d 910 (Ct. App. 1979): 1979 Term, p. 118, sec. 9.1112.
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 92, sec. 9.11.

	11.1152  When judgment or order is entered
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1142.

	11.1153  When judgment of conviction entered, and defendant seeks review of motions made and denied after verdict but before sentencing and entry of judgment of conviction, entry of order denying motions not necessary to permit review of denial of motions on appeal from judgment of conviction
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1143.

	11.1154  In traffic regulation cases, disposition recorded in clerk's docket entries is sufficient to confer appellate jurisdiction
	 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 11.1131.

	11.1155  When judgment of conviction entered, propriety of considering issues raised on motion for postconviction relief, the order disposing of which was not entered
	 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 (Ct. App. 1994): 1994 Term, p. 11-1, sec. 11.1112.

	11.1156  In bail forfeiture case
	 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 515 (1996): 1995 Term, p. 6-7, sec. 6.3314.

	11.1157  When judge from different county is assigned to case in response to substitution request, orders and judgments of assigned judge must be entered in office of clerk of circuit court in county in which action was originally filed
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.

	11.1158  Even when document has been date stamped, document can be considered filed (i.e., entered) as of date it was actually received by or in possession of clerk
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.

	11.1159  In absence of date-stamp on document, document can be considered filed (i.e., entered) as of date it was actually received by or in possession of clerk
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.


	11.116  Timeliness of notice of appeal
	 For cases dealing with this subject, see sec. 11.31321.

	11.117  Effect of untimely appeal on jurisdiction; timely notice of appeal is necessary to confer jurisdiction on appellate court
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.
	 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 (1999): 1998 Term, p. 11-4, sec. 11.3812.
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.
	 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961.
	 McGee v. Racine County Circuit Court, 150 Wis. 2d 178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 47-6, sec. 47.3432.
	 For cases dealing with the untimely filing of a petition for leave to appeal on appellate court's jurisdiction, see sec. 11.1222.

	11.118  Cross-appeal
	 For cases dealing with this subject, see sec. 11.13.

	11.119  Other matters
	11.1191  Defendant's right to appeal is constitutionally guaranteed
	 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 882 (Ct. App. 1990): 1990 Term, p. 11-2, sec. 11.1121.

	11.1192  Appellate court's response to litigant's utilization of wrong remedy
	11.11921  Treating notice of appeal as petition for leave to appeal nonfinal order
	 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 743 N.W.2d 481, at ¶7.
	 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 (Ct. App. 1989): 1988 Term, p. 29-6, sec. 29.842.
	 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 135 (Ct. App. 1981): 1981 Term, p. 136, sec. 831.

	11.11922  Treating notice of appeal as invocation of court's supervisory jurisdiction
	 For cases dealing with this subject, see sec. 11.146.

	11.11923  Treating notice of appeal from nonfinal order denying motion to suppress evidence as appeal from final judgment of conviction
	 State v. Long, 163 Wis. 2d 261, 471 N.W.2d 248 (Ct. App. 1991): 1990 Term, p. 11-4, sec. 11.1161.

	11.11924  Treating notice of appeal from decision as appeal from final judgment incorporating decision
	 State v. Villalobos, 196 Wis. 2d 141, 537 N.W.2d 139 (Ct. App. 1995): 1995 Term, p. 11-1, sec. 11.1141.

	11.11925  Treating petition for leave to appeal nonfinal order as notice of appeal
	 For cases dealing with this subject, see sec. 11.1272.

	11.11926  Treating jurisdictional memorandum submitted on question whether appellant had right to appeal by filing notice of appeal as petition for leave to appeal nonfinal order
	 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 743 N.W.2d 481, at ¶7.


	11.1193  Defendant has no right to immediate appeal
	 United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982): 1981 Term, p. 126, sec. 10.115.

	11.1194  What appeal from judgment of conviction brings before the appellate court
	11.11941  In general
	11.11942  Orders relating to judgment that were handed down subsequent to judgment
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.


	11.1195  Matters that may be raised after appeal filed
	11.11951  Appeal may be taken after imposition of sentence upon revocation of probation, but appeal is limited to challenge to sentence and will not reach underlying conviction or defects other than those surrounding sentencing after revocation
	 For cases dealing with this subject, see sec. 11.31112.

	11.11952  When appeal taken from order, issues raised by trial court motion for reconsideration of that order may not be raised on appeal unless appeal taken from denial of motion for reconsideration
	 For cases dealing with this subject, see sec. 11.183.


	11.1196  Other matters
	11.11961  Effect of delay between oral pronouncement of order appealed from and filing of notice of appeal
	 For cases dealing with this subject, see sec. 11.159.

	11.11962  Appellant must appeal from denial of motion for reconsideration of order from which appeal has been taken in order to raise on appeal issues raised by motion for reconsideration
	 For cases dealing with this subject, see sec. 11.183.

	11.11963  Determining whether appeal can be taken from denial of motion for reconsideration
	 State v. Edwards, 2003 WI 68, 262 Wis. 2d 448, 665 N.W.2d 136, at ¶1-13.
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶7.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶17-22.




	11.12  Appeals By Permission (i.e., Interlocutory Appeals)
	11.121  Prerequisites to appealability
	11.1211  Necessity of entry of judgment or order appealed from
	 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 11.1131.
	 For cases dealing generally with this subject, see sec. 11.115.

	11.1212  Necessity that judgment or order appealed from be issued by "court"
	 For cases dealing generally with this subject, see sec. 11.1122.


	11.122  Timeliness of petition for leave to appeal
	11.1221  In general
	 For cases dealing with this subject, see sec. 11.3133.

	11.1222  Effect of untimely petition on jurisdiction
	 For cases dealing with the effect of an untimely filing of a notice of appeal on the appellate court's jurisdiction, see sec. 11.3135.


	11.123  When interlocutory review appropriate in general
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 11-4, sec. 11.121.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶13-14.

	11.124  Factors to be considered in deciding whether to grant petition
	11.1241  In general
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶14.

	11.1242  Issue is of statewide importance; issue is of general importance in administration of justice
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶7.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 153, sec. 10.1231.

	11.1243  Undesirability of interlocutory appeal in criminal cases
	 For cases dealing with this subject, see sec. 11.125.

	11.1244  Irreparable harm
	 United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111.

	11.1245  Likelihood of success on the merits
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-4, sec. 6.482.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶14.

	11.1246  Determination of issue presented will clarify further proceedings
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶7.


	11.125  Undesirability of
	11.1251  In general
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶13.

	11.1252  In criminal cases
	 Flanagan v. United States, 104 S. Ct. 1051 (1984): 1983 Term, p. 189, sec. 10.121.
	 United States v. Hollywood Motor Car Co., 102 S. Ct. 3081 (1982): 1981 Term, p. 125, sec. 10.111.
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 127, sec. 10.121.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 119, sec. 9.1123.
	 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 288 N.W.2d 125 (1980): 1979 Term, p. 119, sec. 9.1123.
	 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 (1980): 1979 Term, p. 119, sec. 9.1123.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶13.
	 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 11.1131.
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 48, sec. 2.5821.


	11.126  State's right to appeal by permission
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 119, sec. 9.1122.

	11.127  Appellate court's response to litigant's utilization of wrong remedy to bring nonfinal order before appellate court
	11.1271  Treating notice of appeal as petition for leave to appeal nonfinal order
	 For cases dealing with this subject, see sec. 11.1192.

	11.1272  Treating petition for leave to appeal nonfinal order as notice of appeal

	11.128  Appeal of particular issues by permission
	11.1281  Double jeopardy
	 For cases dealing with this subject, see sec. 11.11411.

	11.1282  Waiver of juvenile court jurisdiction
	 For cases dealing with this subject, see sec. 42.381.

	11.1283  Transfer, or refusal of transfer, of jurisdiction from adult court to juvenile court ("reverse waiver")
	 For cases dealing with this subject, see sec. 6.46341.

	11.1284  Trial court's allegedly improper rejection of Alford plea
	 For cases dealing with this subject, see sec. 7.4785.


	11.129  Other matters
	11.1291  Bypassing court of appeals on decision whether to grant leave to appeal
	 In Interest of J.S.R., 111 Wis. 2d 261, 330 N.W.2d 217 (1983): 1982 Term, p. 153, sec. 10.124.

	11.1292  When court of appeals accepts interlocutory appeal, appellant is limited to briefing only those issues presented in petition for leave to appeal; he or she may not raise additional issues without prior consent of court
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶8.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶1, 11-17.



	11.13  Cross-Appeal
	11.131  Cross-appeal not limited to final judgments or orders
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 126, sec. 10.1141.

	11.132  When cross-appeal required to review issue
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 166, sec. 10.271.
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 201, sec. 10.85.
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 126, sec. 10.1142.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 126, sec. 10.1142.
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 136, sec. 10.85.
	 State v. Williams, 2005 WI App 122, 284 Wis. 2d 488, 699 N.W.2d 249, at ¶2.
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶16.
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 165, sec. 10.131.
	 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 (Ct. App. 1981): 1980 Term, p. 111, sec. 10.114.
	 For cases dealing with the principle that the respondent may advance for the first time on appeal any argument that will sustain the trial court's ruling, see sec. 11.495.

	11.133  When cross-appeal appropriate
	11.1331  When state appeals grant of new trial, defendant may cross-appeal refusal to dismiss on account of insufficient evidence
	 State v. Wright, 143 Wis. 2d 118, 420 N.W.2d 395 (Ct. App. 1988): 1987 Term, p. 11-1, sec. 11.113.


	11.134  State's right to cross-appeal
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 126, sec. 10.1141.
	 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 882 (Ct. App. 1990): 1990 Term, p. 11-4, sec. 11.1122.

	11.135  Cross appeal under former rules
	 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 (1980): 1979 Term, p. 120, sec. 9.1143.

	11.136  Extension of time to file notice of cross-appeal
	11.1361  When defendant seeks to cross-appeal in state's appeal from relief granted defendant in proceeding initiated under Wis. Stat. § 809.30, time for appeal may be extended
	 State v. Williams, 2005 WI App 122, 284 Wis. 2d 488, 699 N.W.2d 249, at ¶1-6.



	11.14  Supervisory Jurisdiction
	11.141  Scope of supervisory jurisdiction in general
	 United States v. Hasting, 103 S. Ct. 1974 (1983): 1982 Term, p. 164, sec. 10.653.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶25.
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶16.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶17.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721.
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 42.641.
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): 1979 Term, p. 119, sec. 9.1131.

	11.142  Prerequisites to exercise of supervisory jurisdiction in general
	 State ex rel. Warrington v. Circuit Court, 100 Wis. 2d 726, 303 N.W.2d 590 (1981): 1980 Term, p. 111, sec. 10.131.

	11.143  Propriety of exercise of supervisory jurisdiction in particular situations
	11.1431  Denial of request for substitution of judge
	 State ex rel. Warrington v. Circuit Court, 100 Wis. 2d 726, 303 N.W.2d 590 (1981): 1980 Term, p. 111, sec. 10.132.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 26, sec. 2.813.

	11.1432  Over action of judge in John Doe proceeding
	 For cases dealing with this subject, see sec. 4.2922.

	11.1433  Mandating colloquy by trial court to determine whether testifying defendant has knowingly and voluntarily waived right not to testify
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶16.


	11.144  Particular supervisory writs
	11.1441  Prohibition
	 For cases dealing with this subject, see sec. 43.2.

	11.1442  Mandamus
	 For cases dealing with this subject, see sec. 43.3.

	11.1443  Habeas corpus
	 For cases dealing with this subject, see sec. 43.5.


	11.145  Procedures for exercise of supervisory jurisdiction
	 State ex rel. Breier v. Circuit Court, 91 Wis. 2d 833, 284 N.W.2d 102 (1979): 1979 Term, p. 119, sec. 9.1134.

	11.146  Treating appeal as invocation of court's supervisory jurisdiction
	 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 (1980): 1979 Term, p. 119, sec. 9.1133.

	11.147  Treating petition for supervisory writ as appeal
	 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 288 N.W.2d 125 (1980): 1979 Term, p. 120, sec. 9.1141.

	11.148  Invocation of court's supervisory jurisdiction to discipline prosecutor for misconduct by reversal of conviction
	 For cases dealing with this subject, see sec. 11.8936.

	11.149  Other matters
	11.1491  Court of appeals does not possess any supervisory authority which would permit it to promulgate rules of criminal practice and procedure
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶16.
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶24.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.

	11.1492  Voluntary dismissal provision does not apply to supervisory writ
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 42.641.

	11.1493  Deferring exercise of supervisory jurisdiction when lower court has concurrent jurisdiction to issue writ
	 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 6.4811.



	11.15  Other Matters
	11.151  Appellate court's response to litigant's utilization of wrong remedy
	 For cases dealing with this subject, see sec. 11.83.

	11.152  Review of denial of pretrial suppression motion when guilty plea entered or defendant found NGI
	 For cases dealing with this subject, see sec. 7.42.

	11.153  Review of intermediate orders on appeal from final judgment or order
	11.1531  In general
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 126, sec. 10.1141, and p. 136, sec. 10.85.
	 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 910 (1980): 1979 Term, p. 120, sec. 9.1145.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1143.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523.
	 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 (Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532.
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685.
	 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 (Ct. App. 1981): 1980 Term, p. 111, sec. 10.142.

	11.1532  Only intermediate orders pertinent to action or proceeding in which final order was entered are reviewable
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685.

	11.1533  Appeal from final judgment does not bring up prior final orders
	 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 (Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532.

	11.1534  Appeal from final order brings up all prior adverse, nonfinal orders
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 11-3, sec. 11.154.

	11.1535  Includes orders denying post-trial motions brought before sentencing and entry of judgment of conviction
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1143.


	11.154  Record must reflect that court has jurisdiction
	 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 (Ct. App. 1980): 1980 Term, p. 111, sec. 10.211.

	11.155  Conferring appellate jurisdiction by failure to object
	 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 (1980): 1979 Term, p. 120, sec. 9.1146.

	11.156  Respective functions of court of appeals and supreme court
	 For cases dealing with this subject, see sec. 11.8935.

	11.157  Appeal from judgment of conviction does not confer jurisdiction over matters raised only in post-conviction motion
	 State v. Malone, 136 Wis. 2d 250, 401 N.W.2d 563 (1987): 1986 Term, p. 194, sec. 10.111.

	11.158  Right to appeal in general
	 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 910 (1980): 1979 Term, p. 120, sec. 9.1142.
	 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 (1980): 1979 Term, p. 120, sec. 9.1142.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 119, sec. 9.1122.

	11.159  Effect of delay between oral pronouncement of order appealed from and filing of notice of appeal
	 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 (Ct. App. 1995): 1994 Term, p. 11-1, sec. 11.154.


	11.16  Other Matters (cont'd)
	11.161  Jurisdiction exists even though postconviction order appealed from is nullity, if appeal also taken from judgment of conviction
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 10-5, sec. 10.341.

	11.162  Appellate court has duty to ensure its authority to review appeal
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 11-12, sec. 11.8922.

	11.163  Appellate court's obligation to inquire sua sponte into its jurisdiction
	 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961.

	11.164  Failure to comply with necessary condition precedent to appeal does not deprive appellate court of subject-matter jurisdiction
	 State v. Meyer, 150 Wis. 2d 603, 442 N.W.2d 483 (Ct. App. 1989): 1988 Term, p. 9-17, sec. 9.83.

	11.165  Clerical error in judgment does not deprive appellate court of jurisdiction
	 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 (Ct. App. 1989): 1988 Term, p. 11-2, sec. 11.132.

	11.166  Statutory prohibition on court of appeals' consideration of particular issues
	11.1661  Trial court's failure to follow sentencing guidelines
	 For cases dealing with this subject, see sec. 9.16142.


	11.167  Parties cannot confer jurisdiction on appellate court
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 11-14, sec. 11.892.

	11.168  Court of appeals does not possess any supervisory authority which would permit it to promulgate rules of criminal practice and procedure
	 For cases dealing with this subject, see sec. 11.1491.

	11.169  When judgment of conviction entered, propriety of considering issues raised on motion for postconviction relief, the order disposing of which was not entered
	 For cases dealing with this subject, see sec. 11.1153.


	11.17  Other Matters (cont'd)
	11.171  Dismissal of appeal when defendant absconds
	 For cases dealing with this subject, see sec. 11.915.

	11.172  Proper role of court of appeals with respect to arguments not made by defendant
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 11-1, sec. 11.152.
	 For cases dealing generally with an appellate court's consideration of arguments not made, see sec. 11.8992.

	11.173  Court of appeals has no jurisdiction to vacate or modify judgment after record is remitted to circuit court
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2612.

	11.174  If trial court lacks jurisdiction, appellate court lacks jurisdiction
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-4, sec. 12.6611.

	11.175  Appeal from portion of judgment brings entire judgment before appellate court
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶34-35.
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.

	11.176  What appeal from judgment of conviction brings before appellate court
	11.1761  In general
	 For cases dealing with this subject, see sec. 11.11971.

	11.1762  Orders relating to judgment that were handed down subsequent to judgment
	 For cases dealing with this subject, see sec. 11.11972.

	11.1763  Intermediate orders
	 For cases dealing with this subject, see sec. 11.153.


	11.177  Matters that may be raised after appeal filed
	11.1771  Appeal may be taken after imposition of sentence upon revocation of probation, but appeal is limited to challenge to sentence and will not reach underlying conviction or defects other than those surrounding sentencing after revocation
	 For cases dealing with this subject, see sec. 11.3172.

	11.1772  When appeal taken from order, issues raised by trial court motion for reconsideration of that order may not be raised on appeal unless appeal taken from denial of motion for reconsideration
	 For cases dealing with this subject, see sec. 11.183.


	11.178  Proponent of appellate jurisdiction has burden to establish facts necessary to demonstrate jurisdiction
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.112.

	11.179  Appeal from order denying postconviction motion brings matters related to judgment of conviction before appellate court even though notice of appeal does not mention judgment of conviction
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶1.


	11.18  Other Matters (cont'd)
	11.181  Determining when appeal can be taken from denial of motion for reconsideration
	 For cases dealing with this subject, see sec. 11.11993.

	11.182  Issue of appellate jurisdiction is question of law that appellate court reviews de novo
	 For cases dealing with this subject, see sec. 11.951.

	11.183  Appellant must appeal from denial of motion for reconsideration of order from which appeal has been taken in order to raise on appeal issues raised by motion for reconsideration
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶17-22.

	11.184  Proper role of court of appeals with respect to arguments not made by party
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶18.
	 For cases dealing generally with a appellate court's consideration of arguments not made, see sec. 11.959.

	11.185  Statute cannot expand court of appeals' jurisdiction beyond that which constitution provides
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶38.

	11.186  Court of appeals is without jurisdiction to make factual findings
	 For cases dealing with this subject, see sec. 11.86223.



	11.2  Jurisdiction Of Supreme Court
	11.21  Review Of Court Of Appeals' Decision By Granting Petition To Review
	11.211  Jurisdiction of supreme court to grant review
	11.2111  Timely filing of petition required
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶12-13.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 Gunderson v. State, 106 Wis. 2d 611, 318 N.W.2d 779 (1982): 1981 Term, p. 129, sec. 10.3111.
	 State v. Rhone, 94 Wis. 2d 682, 288 N.W.2d 862 (1980): 1979 Term, p. 121, sec. 9.1611.
	 State v. Barrett, 89 Wis. 2d 367, 280 N.W.2d 114 (1979): 1978 Term, p. 97, sec. 9.61.

	11.2112  Untimely service of petition not jurisdictional
	 State v. Rhone, 94 Wis. 2d 682, 288 N.W.2d 862 (1980): 1979 Term, p. 121, sec. 9.1611.


	11.212  Time for filing petition
	11.2121  In general
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶8.

	11.2122  Tolling running of time from date pro se prisoner delivers correctly addressed petition to proper prison authorities for mailing to supreme court
	11.21221  In general
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶7-10.
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶1-32.
	 State ex rel. Kelley v. State, 2003 WI App 81, 261 Wis. 2d 803, 661 N.W.2d 854, at ¶3.

	11.21222  Retroactivity of tolling rule
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶1-37.
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶29-31.



	11.213  Standards for granting review
	11.2131  In general
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 113, sec. 10.311.
	 In re Standards to Review Petition to Appeal, 85 Wis. 2d xiii (1978): 1978 Term, p. 97, sec. 9.62.
	 For cases dealing generally with the respective functions of the supreme court of appeals, see sec. 11.8935.

	11.2132  Review of sufficiency of evidence ordinarily not granted
	 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 (1987): 1987 Term, p. 11-3, sec. 11.371.
	 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 862 (1987): 1986 Term, p. 197, sec. 10.3111.
	 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 (1985): 1984 Term, p. 167, sec. 10.312.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 192, sec. 10.313.

	11.2133  Review of trial court's or court of appeals' exercise of discretion ordinarily not granted
	 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 (1999): 1998 Term, p. 11-4, sec. 11.3812.
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 (1989): 1988 Term, p. 13-5, sec. 13.373.
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 156, sec. 10.312.
	 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 (1982): 1981 Term, p. 129, sec. 10.312.

	11.2134  Review of court of appeals' decision on evidentiary matter
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 113, sec. 10.312.

	11.2135  Review of issue not raised in court of appeals
	 For cases dealing with this subject, see sec. 11.453.


	11.214  Prevailing party in court of appeals has no right to review
	 State v. Castillo, 213 Wis. 2d 488, 570 N.W.2d 44 (1997): 1997 Term, p. 11-1, sec. 11.211.
	 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 (1996): 1995 Term, p. 11-4, sec. 11.3811.
	 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 (1987): 1986 Term, p. 197, sec. 10.314.
	 Neely v. State, 89 Wis. 2d 755, 279 N.W.2d 255 (1979): 1978 Term, p. 98, sec. 9.64.
	 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 620 N.W.2d 217, 2000 Term WCA-112, at ¶11.
	 For cases dealing with the right of the prevailing party in the court of appeals to review of adverse rulings which, if corrected, will sustain the judgment, see sec. 11.3825.

	11.215  Decisions reviewable
	11.2151  In general
	11.2152  Decision that order appealed from is nonfinal
	 State v. Jenich, 94 Wis. 2d 74, 292 N.W.2d 348 (1980): 1979 Term, p. 121, sec. 9.1614.


	11.216  Decisions not reviewable
	11.2161  Publication decision
	 State v. Keeley, 92 Wis. 2d 426, 285 N.W.2d 141 (1979): 1979 Term, p. 121, sec. 9.1612.

	11.2162  Denial of permissive appeal
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 156, sec. 10.3141.
	 State v. Jenich, 94 Wis. 2d 74, 292 N.W.2d 348 (1980): 1979 Term, p. 121, sec. 9.1613.

	11.2163  Grant of permissive appeal
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 156, sec. 10.3141.


	11.217  State's right to petition for review
	11.2171  In general
	 State v. Barrett, 89 Wis. 2d 367, 280 N.W.2d 114 (1979): 1978 Term, p. 97, sec. 9.631.

	11.2172  No double jeopardy bar
	 For cases dealing with this subject, see sec. 29.46.


	11.218  Other matters
	11.2181  Procedures in supreme court after review granted
	 For cases dealing with this subject, see sec. 11.38.

	11.2182  Petition for cross-review
	11.21821  When necessary to raise issue
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 11-4, sec. 11.3721.


	11.2183  Scope of review
	 For cases dealing with this subject, see sec. 11.382.

	11.2184  When supreme court is reviewing discretionary decision by court of appeals, it applies same standards that apply to review of trial court's exercise of discretion
	 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 (1999): 1998 Term, p. 11-4, sec. 11.3812.

	11.2185  When defendant challenges appellate counsel's failure to timely file petition for supreme court review of court of appeals' decision, court of appeals has no power to grant any relief in habeas corpus proceeding
	 For cases dealing with this subject, see sec. 43.5582.

	11.2186  When defendant challenges appellate counsel's failure to timely petition for supreme court review of court of appeals' decision, supreme court may grant habeas corpus petition and permit late filing of petition for review
	 For cases dealing with this subject, see sec. 43.5583.

	11.2187  When defendant deprived of petition for supreme court review of court of appeals' decision because of clerical error of court of appeals, supreme court may grant habeas corpus petition and permit late filing of petition for review
	 For cases dealing with this subject, see sec. 43.5584.

	11.2188  Motion for summary reversal of court of appeals' decision
	 For cases dealing with this subject, see sec. 11.3892.


	11.219  Other matters (cont'd)
	11.2191  Indigent has no right to counsel's assistance in preparing petition for review
	 For cases dealing with this subject, see sec. 25.174.

	11.2192  Prevailing party in court of appeals may challenge rulings adverse to him which, if corrected, will sustain the judgment
	 For cases dealing with this subject, see sec. 11.3825.

	11.2193  Dismissal of petition for review as improvidently granted
	11.21931  In general
	 State v. Welda, 2009 WI 35, 317 Wis. 2d 87, 765 N.W.2d 555, at ¶1-9.
	 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 N.W.2d 104, at ¶1-12.
	 State v. Her, 2008 WI 39, 309 Wis. 2d 1, 748 N.W.2d 193, at ¶1-5.
	 State v. Townsend, 2007 WI 31, 299 Wis. 2d 672, 728 N.W.2d 342, at ¶1-3.
	 State v. Kasmarek, 2006 WI 123, 297 Wis. 2d 589, 723 N.W.2d 428, at ¶1-5.
	 State v. Shuttlesworth, 2002 WI 3, 249 Wis. 2d 699, 638 N.W.2d 279, 2001 Term WSC-38, at ¶1-3.
	 State v. Church, 2000 WI 90, 236 Wis. 2d 755, 613 N.W.2d 848: 1999 Term, p. 6-2, sec. 6.17121.
	 State v. Moucha, 225 Wis. 2d 36, 590 N.W.2d 918 (1999): 1998 Term, p. 11-2, sec. 11.2132.
	 State v. Kennedy, 167 Wis. 2d 742, 482 N.W.2d 652 (1992): 1991 Term, p. 11-4, sec. 11.376.
	 State v. Jackson, 161 Wis. 2d 527, 468 N.W.2d 431 (1991): 1990 Term, p. 11-4, sec. 11.211.
	 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 (1987): 1987 Term, p. 11-3, sec. 11.371.
	 State v. Betts, 129 Wis. 2d 1, 383 N.W.2d 876 (1986): 1985 Term, p. 36, sec. 2.9215.

	11.21932  Because case did not adequately present issue for which review was granted
	 State v. Kasmarek, 2006 WI 123, 297 Wis. 2d 589, 723 N.W.2d 428, at ¶1-5.

	11.21933  When appellant absconds
	 State v. Townsend, 2007 WI 31, 299 Wis. 2d 672, 728 N.W.2d 342, at ¶1-3.

	11.21934  Because facts were not as supreme court understood them to be at time it accepted review
	 State v. Her, 2008 WI 39, 309 Wis. 2d 1, 748 N.W.2d 193, at ¶3.

	11.21935  Because court concludes that review is more about error correction than law development and more about significance of undisputed facts than about need to clarify law
	 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 N.W.2d 104, at ¶11.

	11.21936  Because facts had no been sufficiently developed in circuit court
	 State v. Welda, 2009 WI 35, 317 Wis. 2d 87, 765 N.W.2d 555, at ¶7.

	11.21937  Because trial had not yet been held in circuit court and defendant's acquittal could render issues raised on appeal moot
	 State v. Welda, 2009 WI 35, 317 Wis. 2d 87, 765 N.W.2d 555, at ¶7.


	11.2194  Dismissal of certification as improvidently granted
	 State v. Wagner, 2005 WI 63, 281 Wis. 2d 297, 697 N.W.2d 89, at ¶2.
	 State v. Wright, 2004 WI 109, 274 Wis. 2d 688, 682 N.W.2d 446, at ¶1-4.

	11.2195  Once review granted, court may address all prior rulings to determine correctness
	 For cases dealing with this subject, see sec. 11.3826.

	11.2196  Petition for cross-review
	11.21961  When necessary to raise issue
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 166, sec. 10.271.
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 201, sec. 10.85.

	11.21962  Granting petition for cross-review, while denying petition for review
	 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 (1988): 1987 Term, p. 11-2, sec. 11.212.


	11.2197  Filing of petition stays court of appeals' action
	11.2198  Motion for reconsideration of denial of petition for review
	 Gunderson v. State, 106 Wis. 2d 611, 318 N.W.2d 779 (1982): 1981 Term, p. 128, sec. 10.272.

	11.2199  In petition for review, counsel should avoid disparaging comments about court of appeals
	 State v. Rossmanith, 146 Wis. 2d 89, 430 N.W.2d 93 (1988): 1987 Term, p. 11-3, sec. 11.361.



	11.22  Review Of Trial Court Decision By Bypass Of Court Of Appeals
	11.221  Methods of bypass in general
	11.2211  On party's petition for bypass
	11.2212  On court of appeals' certification
	11.2213  On supreme court's own motion
	 In Interest of W.P., 153 Wis. 2d 50, 449 N.W.2d 615 (1990): 1989 Term, p. 42-6, sec. 42.441.


	11.222  Bypassing court of appeals on nonfinal decisions
	11.2221  In general
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 156, sec. 10.321.

	11.2222  Decision whether to grant permissive appeal
	 For cases dealing with this subject, see sec. 11.1291.


	11.223  Effect of supreme court's refusal to grant bypass when case certified by court of appeals
	 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 (1984): 1983 Term, p. 204, sec. 10.895.
	 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 11-2, sec. 11.222.

	11.224  On bypass, jurisdictional issues same as in court of appeals
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 122, sec. 9.1621.

	11.225  Procedures in supreme court after bypass granted
	 For cases dealing with this subject, see sec. 11.38.

	11.226  Once supreme court grants direct review upon certification, it acquires jurisdiction of all issues, not merely those certified
	 State v. Denk, 2008 WI 130, 315 Wis. 2d 5, 758 N.W.2d 775, at ¶29.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 11-2, sec. 11.221.

	11.227  Vacation of decision to grant bypass and remand to court of appeals for further proceedings
	 State v. Schulpius, 2001 WI 69, 244 Wis. 2d 401, 628 N.W.2d 349, 2000 Term WSC-244, at ¶9.


	11.23  Original Jurisdiction Of Supreme Court
	11.231  Supreme court review of referee's findings
	 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 N.W.2d 899 (1982): 1982 Term, p. 219, sec. 13.252.


	11.24  Supervisory And Other Writs
	11.241  In general
	 State ex rel. LeFebre v. Abrahamson, 103 Wis. 2d 197, 307 N.W.2d 186 (1981): 1980 Term, p. 113, sec. 10.332.

	11.242  Deferring exercise of supervisory jurisdiction when lower court has concurrent jurisdiction to issue writ
	 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 6.4811.


	11.25  Superintending And Administrative Authority Over Courts
	11.251  General principles
	11.2511  In general
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶19.
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶40-41, 61, 65-95.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶13-15, 42.
	 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 (1989): 1988 Term, p. 26-2, sec. 26.32.
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 8-20, sec. 8.793, and p. 11-16, sec. 11.897.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶17.

	11.2512  Authority does not extend to law enforcement officers
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶42.

	11.2513  Authority to adopt rules governing admissibility of evidence pursuant to supervisory authority
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶48-49.


	11.252  Particular applications
	11.2521  Supreme court will not use this authority to mandate certification to it of cases in which court of appeals is confronted with conflict between Wisconsin Supreme Court decision and subsequent decision of United States Supreme Court
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶12-19.

	11.2522  Court's superintending and administrative authority to establish and change rules governing entry of pleas
	 State v. Williams, 2000 WI 78, 236 Wis. 2d 293, 613 N.W.2d 132: 1999 Term, p. 7-25, sec. 7.2196.

	11.2523  Supreme court's invocation of superintending authority to require recording of juvenile interrogations as prerequisite to admissibility of statements made during interrogation
	 For cases dealing with this subject, see sec. 2.6672.

	11.2524  Use of superintending authority to prescribe guilty plea requirements
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶20.

	11.2525  Use of superintending authority to prescribe procedure to taking waiver of right to counsel
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶21.



	11.26  Rule-Making Authority Of Supreme Court
	11.261  In general
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 92, sec. 12.92.

	11.262  Authority to create, in context of appellate case, rules not constitutionally or statutorily mandated
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-12, sec. 8.551.

	11.263  Supreme court rule has force of statute
	 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 724, 762 N.W.2d 449, at ¶6.


	11.27  Inherent, Implied, And Incidental Powers Of Supreme Court
	11.271  In general
	 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 (1982): 1981 Term, p. 32, sec. 2.811.

	11.272  To reverse in interest of justice
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶113.
	 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 (1996): 1995 Term, p. 11-20, sec. 11.8121.


	11.28  Other Matters
	11.281  Respective functions of court of appeals and supreme court
	 For cases dealing with this subject, see sec. 11.8935.

	11.282  Issue of appellate jurisdiction is question of law that appellate court reviews de novo
	 For cases dealing with this subject, see sec. 11.951.



	11.3  Appellate Procedure
	11.31  Initiating The Appeal
	11.311  Notice of intent to pursue postconviction relief and request for representation by SPD
	11.3111  Timeliness of notice
	11.31111  In general
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶3.
	 State v. Tobey, 200 Wis. 2d 781, 548 N.W.2d 95 (Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.3112.

	11.31112  To challenge matters relating to conviction, must be filed within twenty days of entry of judgment of conviction, even when probation imposed; filing of notice within twenty days of judgment entered upon revocation of probation and imposition of sentence of imprisonment is untimely
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶8-9.
	 State v. Tobey, 200 Wis. 2d 781, 548 N.W.2d 95 (Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.3112.
	 For cases dealing with the rule that appeal may be taken after imposition of sentence upon revocation of probation, but appeal is limited to challenge to sentence and will not reach underlying conviction or defects other than those surrounding sentencing after revocation, see sec. 11.3172.

	11.31113  Timeliness of notice: while filing of notice within twenty days of revocation of probation and imposition of sentence of imprisonment is untimely if defendant intends to attack conviction, defendant may appeal sentence imposed after revocation of probation
	 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 N.W.2d 307 (Ct. App. 1999): 1998 Term. p. 9-29, sec. 9.4961.


	11.3112  Effect of untimely notice
	 State v. Tobey, 200 Wis. 2d 781, 548 N.W.2d 95 (Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.3112.

	11.3113  Deadlines triggered by request for representation by SPD
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶3.

	11.3114  Extension or enlargement of time for filing intent to pursue postconviction relief
	 For cases dealing with this subject, see sec. 11.3942.

	11.3115  Contents of notice
	 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 N.W.2d 498, at ¶9.


	11.312  Mode of taking appeal
	11.3121  Notice of appeal
	 For cases dealing generally with appeals as of right, see sec. 11.11.

	11.3122  Petition for leave to appeal nonfinal order
	 For cases dealing generally with appeals by permission, see sec. 11.12.


	11.313  Time for taking appeal
	11.3131  Notice of intent to pursue postconviction relief
	 For cases dealing with this subject, see sec. 11.3111.

	11.3132  Notice of appeal
	11.31321  In general
	 State v. Firkus, 119 Wis. 2d 154, 350 N.W.2d 82 (1984): 1983 Term, p. 189, sec. 10.221.
	 State v. Argiz, 101 Wis. 2d 546, 305 N.W.2d 124 (1981): 1980 Term, p. 77, sec. 6.12.
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.
	 State v. Wright, 143 Wis. 2d 118, 420 N.W.2d 395 (Ct. App. 1988): 1987 Term, p. 11-1, sec. 11.1111.
	 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 (Ct. App. 1980): 1980 Term, p. 111, sec. 10.211.

	11.31322  Effect of delay between oral pronouncement of order appealed from and filing of notice of appeal
	 For cases dealing with this subject, see sec. 11.159.

	11.31323  When judge from different county is assigned to case in response to substitution request, orders and judgments of assigned judge must be entered in office of clerk of circuit court in county in which action was originally filed in order to commence the applicable appeal period
	 For cases dealing with this subject, see sec. 11.1157.

	11.31324  Determining the order whose entry commences time for taking appeal when multiple orders or other proported dispositions of matter have been entered
	 State v. Richter, 2000 WI 58, 235 Wis. 2d 524, 612 N.W.2d 29: 1999 Term, p. 1-48, sec. 1.624.

	11.31325  Tolling running of time from date pro se prisoner delivers correctly addressed notice of appeal to proper prison authorities for mailing to clerk of court:  in general
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶37.
	 State ex rel. Kelley v. State, 2003 WI App 81, 261 Wis. 2d 803, 661 N.W.2d 854, at ¶1-12.

	11.31326  Tolling running of time from date pro se prisoner delivers correctly addressed notice of appeal to proper prison authorities for mailing to clerk of court:  notice of appeal addressed to branch of circuit court is correctly addressed
	 State ex rel. Kelley v. State, 2003 WI App 81, 261 Wis. 2d 803, 661 N.W.2d 854, at ¶1-12.

	11.31327  Extension or enlargement of time for filing notice of appeal
	 For cases dealing with this subject, see sec. 11.3943.


	11.3133  Petition for leave to appeal nonfinal order
	11.31331  In general
	 For cases dealing generally with petitions to appeal a nonfinal order, see sec. 11.12.

	11.31332  Determining whether particular document constitutes nonfinal order from whose entry time for appeal runs
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶11-15.


	11.3134  Appeal from forfeiture of bail
	 State v. Wickstrom, 134 Wis. 2d 158, 396 N.W.2d 188 (1986): 1986 Term, p. 33, sec. 2.4221.

	11.3135  Effect of untimely appeal
	 For cases dealing with this subject, see secs. 11.117 and 11.1222.

	11.3136  Extension of time limits for good cause
	 State v. Harris, 149 Wis. 2d 943, 440 N.W.2d 364 (1989): 1988 Term, p. 11-3, sec. 11.3111.

	11.3137  Appeal from commitment in summary contempt proceeding
	 State v. Drake, 184 Wis. 2d 396, 515 N.W.2d 923 (Ct. App. 1994): 1993 Term, p. 11-2, sec. 11.1532.
	 McGee v. Racine County Circuit Court, 150 Wis. 2d 178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 47-6, sec. 47.3432.

	11.3138  In federal court, time for taking appeal from granting of defendant's motion to suppress runs from denial of motion for rehearing of suppression motion
	 United States v. Ibarra, 112 S. Ct. 4 (1991): 1991 Term, p. 11-2, sec. 11.3111.

	11.3139  Appellant not allowed to extend time for appeal by making motion for reconsideration that simply relitigates issues determined in the judgment
	 For cases dealing with this subject, see sec. 11.3188.


	11.314  Necessity of entry of judgment or order appealed from
	 For cases dealing with this subject, see sec. 11.115.

	11.315  Content of notice of appeal
	11.3151  In general
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.
	 State v. Avery, 80 Wis. 2d 305, 259 N.W.2d 63 (1977): 1977 Term, p. 65, sec. 9.14.

	11.3152  Must specify order appealed from
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.

	11.3153  Must be signed
	11.31531  In general
	 State v. Seay, 2002 WI App 37, 250 Wis. 2d 761, 641 N.W.2d 437, 2001 Term WCA-242, at ¶1-10.

	11.31532  Effect of failure to sign notice of appeal
	 State v. Seay, 2002 WI App 37, 250 Wis. 2d 761, 641 N.W.2d 437, 2001 Term WCA-242, at ¶1-10.


	11.3154  Effect of defects in
	11.31541  In general
	 State v. Avery, 80 Wis. 2d 305, 259 N.W.2d 63 (1977): 1977 Term, p. 65, sec. 9.14.
	 State v. Seay, 2002 WI App 37, 250 Wis. 2d 761, 641 N.W.2d 437, 2001 Term WCA-242, at ¶8-9.
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 11-4, sec. 11.3152.
	 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 (Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.3111.

	11.31542  Particular defect: failure to sign notice of appeal
	 For cases dealing with this subject, see sec. 11.31532.



	11.316  Filing of notice of appeal
	11.3161  In general
	11.3162  Notice of appeal may be filed by facsimile transmission
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.

	11.3163  Failure to accompany filing of notice of appeal with filing fee does not deprive appellate court of jurisdiction, but may be grounds for dismissal
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.

	11.3164  Notice of appeal is deemed filed as of date it is actually received by clerk of circuit court; date stamped on notice of appeal does not conclusively determine date of filing
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.


	11.317  Other matters
	11.3171  Who may appeal
	 For cases dealing with this subject, see sec. 11.111.

	11.3172  Appeal may be taken after imposition of sentence upon revocation of probation, but appeal is limited to challenge to sentence and will not reach underlying conviction or defects other than those surrounding sentencing after revocation
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶13.
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶7-12.
	 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 619 N.W.2d 289, 2000 Term WCA-99, at ¶9.

	11.3173  Public defender's right to be provided with court record
	 For cases dealing with this subject, see sec. 11.8924.

	11.3174  Cross-appeal
	 For cases dealing with this subject, see sec. 11.13.

	11.3175  What appeal from judgment of conviction brings before appellate court
	11.31751  In general
	 For cases dealing with this subject, see sec. 11.11971.

	11.31752  Orders relating to judgment that were handed down subsequent to judgment
	 For cases dealing with this subject, see sec. 11.11972.

	11.31753  Intermediate orders
	 For cases dealing with this subject, see sec. 11.153.


	11.3176  Appeal may be taken after imposition of sentence upon revocation of probation, but appeal is limited to challenge to sentence and will not reach underlying conviction
	 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 9-29, sec. 9.4961.

	11.3177  Appeal from portion of judgment brings entire judgment before appellate court
	 For cases dealing with this subject, see sec. 11.175.


	11.318  Other matters (cont'd)
	11.3181  Appeal from judgment of conviction does not confer jurisdiction over matters raised only in postconviction motion
	 State v. Malone, 136 Wis. 2d 250, 401 N.W.2d 563 (1987): 1986 Term, p. 194, sec. 10.111.

	11.3182  Effect of appeal only from order denying postconviction motion for a new trial and not from judgment of conviction
	 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 (Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.3111.

	11.3183  Waiver of defect in notice of appeal by participation in appeal
	 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 (Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.3111.

	11.3184  Effect of invalidity of order denying postconviction motion from which appeal taken, if appeal also taken from judgment of conviction
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 10-5, sec. 10.341.

	11.3185  Counsel's obligation when client decides after filing notice of intent to pursue post-conviction relief not to pursue such relief
	 For cases dealing with this subject, see sec. 25.5984.

	11.3186  No requirement that waiver form be filed when defendant after discussion with counsel decides not to pursue appeal
	 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 (Ct. App. 1992): 1992 Term, p. 25-17, sec. 25.261.

	11.3187  Voluntary dismissal of appeal
	 For cases dealing with this subject, see sec. 11.392.

	11.3188  Appellant not allowed to extend time for appeal by making motion for reconsideration that simply relitigates issues determined in the judgment
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶7.
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2612.


	11.319  Other matters (cont'd)
	11.3191  Notice of appeal may be filed by facsimile transmission
	 For cases dealing with this subject, see sec. 11.3162.

	11.3192  Failure to accompany filing of notice of appeal with filing fee does not deprive appellate court of jurisdiction, but may be grounds for dismissal
	 For cases dealing with this subjection, see sec. 11.3163.

	11.3193  Notice of appeal is deemed filed as of date it is actually received by clerk of circuit court; date stamped on notice of appeal does not conclusively determine date of filing
	 For cases dealing with this subject, see sec. 11.3164.



	11.32  Release Or Stay Pending Appeal
	11.321  When permitted
	 For cases dealing with this subject, see secs. 6.3324 and 6.3325.

	11.322  Procedures
	 State v. Whitty, 86 Wis. 2d 380, 272 N.W.2d 842 (1978): 1978 Term, p. 15, sec. 2.4111.
	 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 (Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241.

	11.323  Prerequisites to granting
	 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 (Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241.

	11.324  Factors to consider
	11.3241  Likelihood of success on merits of underlying appeal
	 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 (Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241.

	11.3242  Defendant's ability to pay
	11.32421  Fact that defendant is "shirker" is irrelevant to this factor; present ability is all that matters
	 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 (Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212.



	11.325  Conditions of release
	11.3251  Trial court's exercise of discretion in setting conditions of release in general
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213.

	11.3252  Monetary conditions of release
	11.32521  Right to impose this condition pending appeal in misdemeanor case in general
	 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 (Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213.
	 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 (Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211.

	11.32522  Right to impose this condition pending appeal in misdemeanor case involving indigent defendant: in general
	 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 (Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213.

	11.32523  Right to impose this condition pending appeal in misdemeanor case involving indigent defendant: propriety of considering that defendant is "shirker" in determining indigency
	 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 (Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212.



	11.326  Appellate review of trial court's decision on bail pending appeal
	 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 (Ct. App. 1991): 1990 Term, p. 11-5, sec. 11.3241.

	11.327  Condition of probation (e.g., confinement to jail) that was stayed pending appeal cannot be executed upon completion of appeal if term of probation itself was not stayed and has expired while appeal pending
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.


	11.33  The Record
	11.331  Contents
	11.3311  In general
	11.3312  Must contain instructions
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 120, sec. 9.131.


	11.332  Incomplete record
	11.3321  Effect of
	11.33211  In general
	 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 (1987): 1986 Term, p. 195, sec. 10.232.
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶24.
	 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 647 N.W.2d 430, 2001 Term WCA-438, at ¶9.
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶30.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 11-9, sec.11.3311.
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Perry, 128 Wis. 2d 297, 381 N.W.2d 609 (Ct. App. 1985): 1985 Term, p. 149, sec. 10.231.
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 150, sec. 10.231.

	11.33212  Assumption that missing material supports trial court's ruling or jury's verdict
	 For cases dealing with this subject, see secs. 11.867 and 19.1192.

	11.33213  When record is missing transcript of proceeding (e.g., voir dire) that was not reported because law at time did not require its reporting
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶11.

	11.33214  Appellate court's refusal to consider issue to which missing material relates
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶16.


	11.3322  Reconstructing record when reporter has lost notes or proceeding was not reported
	11.33221  In general
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶31-41.
	 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 (1987): 1986 Term, p. 195, sec. 10.232.
	 State v. DeFilippo, 2005 WI App 213, 287 Wis. 2d 193, 704 N.W.2d 410, at ¶7-11.
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶11.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 11-3, sec. 11.3311.
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Perry, 128 Wis. 2d 297, 381 N.W.2d 609 (Ct. App. 1985): 1985 Term, p. 149, sec. 10.231.
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 150, sec. 10.231.

	11.33222  Perry decision, which deals with reconstruction of record, has no application to matters that were not made part of record in trial court
	 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 647 N.W.2d 430, 2001 Term WCA-438, at ¶7-12.



	11.333  Responsibility for record
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶5.
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶9.
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶24.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶18.
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶5.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶5.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Holmgren, 229 Wis. 2d 358, 599 N.W.2d 876 (Ct. App. 1999): 1999 Term, p. 11-9, sec. 11.332.
	 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 (Ct. App. 1996): 1995 Term, p. 11-2, sec. 11.331.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 11-2, sec. 11.331.
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 128, sec. 10.231.

	11.334  Amending the record
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.332.

	11.335  Supplementing the record
	 Dobbs v. Zant, 113 S. Ct. 835 (1993): 1992 Term, p. 11-3, sec. 11.333.

	11.336  Waiver of objection to incompleteness
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 96, sec. 9.53.

	11.337  Must reflect that appellate court has jurisdiction
	 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 (Ct. App. 1980): 1980 Term, p. 112, sec. 10.231.

	11.338  Transcripts
	11.3381  Parties may waive service of transcripts
	 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 (Ct. App. 1980): 1980 Term, p. 112, sec. 10.2321.

	11.3382  Defendant's right to be provided with transcript of testimony and proceedings
	11.33821  In general
	 State v. Wilson, 170 Wis. 2d 720, 490 N.W.2d 48 (Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.331.

	11.33822  Indigent's right to copy of transcript at public expense
	 For cases dealing with this subject, see sec. 23.311.


	11.3383  Correcting transcripts
	 For cases dealing with this subject, see secs. 11.3322, 11.333, and 11.334.

	11.3384  Effect of conflict between transcript of proceedings and written document, e.g., judgment
	 For cases dealing with this subject, see sec. 11.8999.


	11.339  Other matters
	11.3391  Public defender's right to be provided with court record
	 For cases dealing with this subject, see sec. 11.8924.

	11.3392  When record incomplete, facts essential to sustain trial court's decision will be assumed
	 For cases dealing with this subject, see sec. 11.866.

	11.3393  Parties and appellate court limited to and bound by record in preparing briefs and decisions
	 For cases dealing with this subject, see secs. 11.341 and 11.82.



	11.34  The Briefs
	11.341  Limited to record
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶18.
	11.3411  In general
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.
	 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 (Ct. App. 1979): 1979 Term, p. 127, sec. 9.52.
	 For cases dealing with the principle that an appellate court is limited to and bound by the record, see sec. 11.82.

	11.3412  Effect of failure to dispute accuracy and/or authenticity of document in brief that is not part of record and to challenge it on the ground that it is outside the record
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶22.
	 State ex rel. Purifoy v. Malone, 2002 WI App 151, 256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-424, at ¶10.
	 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. App. 1995): 1994 Term, p. 11-4, sec. 11.3432.


	11.342  Form
	11.3421  Argument should be arranged in order of statement of issues
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453.


	11.343  Must cite to parts of record relied upon
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶2.
	11.3431  In general
	 State v. West, 185 Wis. 2d 68, 517 N.W.2d 482 (1994): 1993 Term, p. 11-3, sec. 11.341.
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶27-30.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶21.
	 State v. Reynolds, 2005 WI App 222, 287 Wis. 2d 653, 705 N.W.2d 900, at ¶12.
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	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 8-11, sec. 8.567.
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	11.3432  When party fails to properly and accurately cite to record, party will not be heard to challenge by motion for reconsideration facts that appellate court gleans from party's brief
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶2.


	11.344  Must adequately set forth argument and authority
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶69.
	11.3441  In general
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	11.3442  When constitutional claim is being made
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶24.

	11.3443  When controlling precedent from higher court defeats party's position, but party believes precedent is wrong, issue adequately preserved for further review by simple statement of that position
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.

	11.3444  Need for pinpoint references in citations to case law
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶6.

	11.3445  To avoid waiving argument on appeal, party must develop argument in principal brief; party cannot preserve argument by asking for opportunity to file supplemental brief making that argument
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶2.


	11.345  Must be based on facts duly established by record
	 For cases dealing with this subject, see secs. 11.341, 11.82, and 11.864.

	11.346  Should not be misleading
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 69, sec. 9.55.

	11.347  Citation of unpublished decisions
	11.3471  Wisconsin rule prohibiting citation of unpublished decisions of Wisconsin Court of Appeals
	 For cases dealing with this subject, see sec. 11.8975.

	11.3472  Rules in other jurisdictions prohibiting citation of unpublished decisions
	11.34721  In general
	 For cases dealing with this subject, see sec. 11.95621.

	11.34722  Seventh Circuit decisions
	 For cases dealing with this subject, see sec. 11.95622.



	11.348  Other matters
	11.3481  May not cite to unpublished opinion of court of appeals
	 For cases dealing with this subject, see sec. 11.8975.

	11.3482  Absolute candor in briefs is essential; misleading statements must be avoided
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 11-3, sec. 11.346.

	11.3483  Impropriety of emotional appeals unsupported by relevant authority or rational argument
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.

	11.3484  To be considered by appellate court, argument must be set forth in text; argument mentioned only in footnote will not be considered
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 13.384.

	11.3485  Should focus on one central issue or at most a few key issues
	 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, p. 133, sec. 8.2391.

	11.3486  Appendix to brief
	11.34861  Permissible scope of materials contained in appendix; propriety of including matters outside record in appendix
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶8.
	 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 740 N.W.2d 404, at ¶15.

	11.34862  Required contents of appendix
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶20-25.

	11.34863  Certification of appendix
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶20-25.

	11.34864  Imposition of sanction for filing false certification
	 State v. Bons, 2007 WI App 124, 301 Wis. 2d 227, 731 N.W.2d 367, at ¶20-25.


	11.3487  Party does not abandon issue, insofar as supreme court consideration of it is concerned, by conceding in reply brief in court of appeals that party's position has been rejected in binding supreme court precedent
	 For cases dealing with this subject, see sec. 11.4722.

	11.3488  Amicus brief
	11.34881  In general
	11.34882  Need for court to inform parties that it has solicited amicus curiae participation in case
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶13.



	11.349  Other matters (cont'd)
	11.3491  Appellate counsel should avoid disparaging lower courts or opposing parties
	 State v. Rossmanith, 146 Wis. 2d 89, 430 N.W.2d 93 (1988): 1987 Term, p. 11-3, sec. 11.361.

	11.3492  Court's power to strike impertinent brief
	 State v. Rossmanith, 146 Wis. 2d 89, 430 N.W.2d 93 (1988): 1987 Term, p. 11-3, sec. 11.361.

	11.3493  Reply brief
	11.34931  Court will not consider issues raised for the first time in reply brief
	 For cases dealing with this subject, see sec. 11.4741.

	11.34932  Rules contemplate that appellant will file reply brief only when respondent raises matters not addressed in appellant's initial brief
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶33.


	11.3494  Appellate court may refuse to consider arguments that do not comply with rules of appellate procedure
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453.

	11.3495  Enforcement of rules governing briefs against pro se defendants
	 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 (1994): 1994 Term, p. 11-4, sec. 11.342.

	11.3496  Attempting to circumvent page limitations on brief
	11.34961  May not circumvent page limit on brief by incorporating other documents (e.g., trial court brief) by reference
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 11-4, sec. 11.344.

	11.34962  Impropriety of attempting to circumvent length restrictions by reference to arguments contained in the appendices or other parts of record
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.


	11.3497  May not incorporate trial court brief by reference
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 11-4, sec. 11.344.

	11.3498  Misleading statements in brief contravene rule of professional conduct that requires candor toward tribunals before whom lawyers appears
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 11-4, sec. 11.346.

	11.3499  Arguments made in opponent's brief that are not disputed in other side's brief are deemed admitted
	 For cases dealing with this subject, see sec. 11.89971.



	11.35  Oral Argument
	11.351  Attorney's duty of candor to court during oral argument
	 Disciplinary Proceedings Against Kalal, 2000 WI 45, 252 Wis. 2d 261, 653 N.W.2d 466, at ¶1-36.


	11.36  Decision Of Court Of Appeals
	11.361  Case should be decided on narrowest possible ground
	 For cases dealing with this subject, see sec. 11.8985.

	11.362  Limited to record
	 For cases dealing with this subject, see secs. 11.82 and 11.864.

	11.363  Court of appeals bound by precedents established by supreme court
	 For cases dealing with this subject, see sec. 11.917.

	11.364  Disposition when majority of court finds error, but there is no majority on particular error
	 State v. Gustafson, 121 Wis. 2d 459, 359 N.W.2d 920 (1985): 1984 Term, p. 177, sec. 10.894.

	11.365  Appellate court's consideration of other issues raised by appellant after finding reversible error on one of the issues
	 For cases dealing with this subject, see sec. 11.8949.

	11.366  Reconsideration of decision by court of appeals
	11.3661  Party's right to seek reconsideration of decision
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 11-3, sec. 11.351.

	11.3662  Motion for reconsideration of decision not permitted
	 State v. Myers, 199 Wis. 2d 391, 544 N.W.2d 609 (Ct. App. 1996): 1995 Term, p. 7-7, sec. 7.2193.


	11.367  Publication of court of appeals' decision
	11.3671  Decision is not precedential, and may not be cited, unless it is ordered published
	 For cases dealing with this subject, see sec. 11.8975.

	11.3672  Single-judge decisions are not published
	 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 691 N.W.2d 366, at ¶2.

	11.3673  Motion for three-judge panel to permit publication of decision
	 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 691 N.W.2d 366, at ¶2.


	11.368  Other matters
	11.3681  Not precedential, and may not be cited, unless ordered published
	 For cases dealing with this subject, see sec. 11.8975.

	11.3682  Analyzing and interpreting decision
	 For cases dealing with this subject, see sec. 11.8955.

	11.3683  When trial court grants new trial or other relief based on one claim made by defendant and does not address other claims that, if meritorious, would entitle defendant to relief, and court of appeals reverses trial court on claim upon which new trial or other relief was granted, court of appeals may not remand with instructions to deny new trial or other relief, but must either remand for trial court's consideration of other claims or explain why such consideration is unnecessary
	 Corcoran v. Levenhagen, 130 S. Ct. 8 (2009).


	11.369  Other matters (cont'd)
	11.3691  Court of appeals need only address dispositive issue
	 For cases dealing with this subject, see sec. 11.8949.

	11.3692  Court of appeals' authority to raise issue sua sponte and to dispose of appeal without permitting parties to file briefs on newly raised issue
	 For cases dealing with this subject, see sec. 11.8992.

	11.3693  Propriety of reaching issues not raised by the defendant
	 For cases dealing with this subject, see sec. 11.172.

	11.3694  Court of appeals' right and/or authority to withdraw dictum in published decision
	 For cases dealing with this subject, see sec. 11.89147.

	11.3695  Court of appeals' right and/or authority to overrule prior decision
	 For cases dealing with this subject, see sec. 11.8973.

	11.3696  Review of issues should be undertaken on correct formulation of ruling by trial court
	 Terrell v. Morris, 110 S. Ct. 4 (1989): 1989 Term, p. 10-7, sec. 10.632.

	11.3697  Court of appeals' decision is "issued" on date stamped on it, not on date it was mailed to parties
	 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 N.W.2d 610, 2001 Term WSC-126, at ¶8.

	11.3698  Court not bound by issues as they are framed by parties
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶13.



	11.37  Petition For Review Of Court Of Appeals' Decision By Supreme Court
	 For cases dealing with this subject, see sec. 11.21.

	11.38  Procedure In Supreme Court After Review Or Bypass Granted
	11.381  Procedures governing court of appeals applicable
	11.382  Issues considered and arguments that may be made on review
	11.3821  Once review granted, petitioner cannot raise or argue issues not set forth in petition; review of right limited to issues set forth in petition for review
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 11-4, sec. 11.3721.
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 515 (1996): 1995 Term, p. 11-3, sec. 11.3721.
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.
	 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 (1991): 1991 Term, p. 11-3, sec. 11.372.

	11.3822  Once issue is raised in petition for review that has been granted, any argument addressing the issue may be asserted in brief of either party or utilized by court
	 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 (1991): 1991 Term, p. 11-3, sec. 11.372.

	11.3823  Brief may assert any argument that addresses issue in petition
	 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 (1991): 1991 Term, p. 11-3, sec. 11.372.

	11.3824  Review may encompass issue certified by the court of appeals even though defendant did not raise that issue
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 11-4, sec. 11.372.

	11.3825  Prevailing party in court of appeals may challenge rulings adverse to him which, if corrected, will sustain the judgment
	11.38251  In general
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): at page 124 of opinion.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 166, sec. 10.271.

	11.38252  But prevailing party must present full argument in supreme court on issue to preserve right to review of that issue
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 11-4, sec. 11.371.


	11.3826  Once review granted, court may address all prior rulings to determine correctness
	 State v. Perry, 136 Wis. 2d 92, 401 N.W.2d 748 (1987): 1986 Term, p. 197, sec. 10.313.
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 197, sec. 10.313.

	11.3827  Court will not consider issue outside of scope of review granted and of which review is not necessary in light of decision reached on review
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶21.

	11.3828  When certification granted, court acquires jurisdiction over all issues
	11.38281  In general
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶71.

	11.38282  Failure to address, in supreme court brief,  issue raised in court of appeals, but not certified by that court to supreme court, may constitute abandonment of issue
	 For cases dealing with this subject, see sec. 11.4715.



	11.383  Disposition of issues not reached by court of appeals
	11.3831  In general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶18.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 11-4, sec. 11.371.

	11.3832  Initial consideration by supreme court
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶18.
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶1.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Anderson, 165 Wis. 2d 441, 477 N.W.2d 277 (1991): 1991 Term, p. 11-4, sec. 11.3751.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 11-4, sec. 11.3721.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 190, sec. 10.2711.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 191, sec. 10.2711.
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 154, sec. 10.2712.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 128, sec. 10.271.
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 113, sec. 10.312.
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 113, sec. 10.312.

	11.3833  Remand to court of appeals
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶4, 42.
	 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 623 (1999): 1998 Term, p. 41-6, sec. 41.521.
	 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 (1984): 1983 Term, p. 191, sec. 10.2712.
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 191, sec. 10.2712.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 191, sec. 10.2711.
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 154, sec. 10.2711.
	 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 (1981): 1981 Term, p. 128, sec. 10.271.
	 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 (1981): 1980 Term, p. 112, sec. 10.271.
	 State v. Bettinger, 100 Wis. 2d 691, 305 N.W.2d 57 (1981): 1980 Term, p. 112, sec. 10.271.

	11.3834  When case is before supreme court on certification of one of many issues raised on appeal
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶4, 42.


	11.384  Motion for reconsideration of dismissal for want of jurisdiction
	 Gunderson v. State, 106 Wis. 2d 611, 318 N.W.2d 779 (1982): 1981 Term, p. 128, sec. 10.272.

	11.385  Requirement that respondent present full argument in supreme court brief on issue court of appeals did not reach in order to preserve right to review of that issue
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 11-4, sec. 11.371.

	11.386  Dismissal of petition for review as improvidently granted
	 For cases dealing with this subject, see sec. 11.2193.

	11.387  Dismissal of certification as improvidently granted
	 For cases dealing with this subject, see sec. 11.2194.

	11.388  Decision of supreme court
	11.3881  Disposition when majority of court finds error, but there is no majority on particular error
	 For cases dealing with this subject, see sec. 11.364.

	11.3882  Disposition of issues not reached by court of appeals
	 For cases dealing with this subject, see sec. 11.383.

	11.3883  Analyzing and interpreting decision
	 For cases dealing with this subject, see sec. 11.8955.

	11.3884  Decision may utilize any ground encompassed within issue presented for review, even if parties have not addressed that ground
	 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 (1991): 1991 Term, p. 11-3, sec. 11.372.

	11.3885  Effect of equally divided court
	 For cases dealing with this subject, see sec. 11.8964.


	11.389  Other matters
	11.3891  Vacation of decision to grant bypass and remand to court of appeals for further proceedings
	 For cases dealing with this subject, see sec. 11.227.

	11.3892  Motion for summary reversal of court of appeals' decision
	11.38921  In general
	11.38922  State's motion for summary reversal of court of appeals' decision in favor of state
	 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 N.W.2d 425, at ¶1-8.




	11.39  Other Matters
	11.391  Requirement of filing under appellate rules
	11.3911  Presupposes service
	 State v. Rhone, 94 Wis. 2d 682, 288 N.W.2d 862 (1980): 1979 Term, p. 121, sec. 9.1611.
	 State v. Rembert, 99 Wis. 2d 401, 299 N.W.2d 289 (Ct. App. 1980): 1980 Term, p. 111, sec. 10.211.

	11.3912  Requires actual receipt by clerk
	 Gunderson v. State, 106 Wis. 2d 611, 318 N.W.2d 779 (1982): 1981 Term, p. 129, sec. 10.3111.


	11.392  Voluntary dismissal
	11.3921  In general
	 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 N.W.2d 610, 2001 Term WSC-126, at ¶1-9.
	 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, at ¶8.

	11.3922  Vacating dismissal order entered pursuant to notice of voluntary dismissal
	 State v. Thiel, 171 Wis. 2d 157, 491 N.W.2d 94 (Ct. App. 1992): 1992 Term, p. 11-4, sec. 11.3811.

	11.3923  Voluntary dismissal provision does not apply to supervisory writ
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 42.641.

	11.3924  Denial of motion for voluntary dismissal
	11.39241  In general
	 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 N.W.2d 610, 2001 Term WSC-126, at ¶3-9.
	 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. App. 1995): 1994 Term, p. 11-7, sec. 11.3861.

	11.39242  Court of appeals has no authority to deny voluntary dismissal of notice of appeal
	 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 N.W.2d 610, 2001 Term WSC-126, at ¶3-9.
	 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 (1996): 1995 Term, p. 11-4, sec. 11.3811.


	11.3925  Supreme court may deny request for dismissal of petition for review
	 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 (1996): 1995 Term, p. 11-4, sec. 11.3811.

	11.3926  Effect of equally divided court on question whether notice of voluntary dismissal should be granted
	 For cases dealing with this subject see sec. 11.89643.


	11.393  Sanctions for violations of appellate rules
	11.3931  In general
	 State v. Rhone, 94 Wis. 2d 682, 288 N.W.2d 862 (1980): 1979 Term, p. 121, sec. 9.1611.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 121, sec. 9.142.

	11.3932  Dismissasl of appeal as sanction for violating appellate rules (e.g., untimely filing of brief)
	11.39321  Dismissal is only appropriate upon finding that party or party's attorney has demonstrated bad faith or egregious conduct, or upon finding that appeal has been abandoned
	 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 (1999): 1998 Term, p. 11-4, sec. 11.3812.

	11.39322  Dismissal is not appropriate when it is based on attorney's conduct in unrelated matters
	 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 (1999): 1998 Term, p. 11-4, sec. 11.3812.

	11.39323  Effect of dismissal on order or judgment appealed from:  order or judgment becomes final and binding on parties
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶12.


	11.3933  Imposition of sanction for filing false certification of appendix to brief
	 For cases dealing with this subject, see sec. 11.34864.


	11.394  Extension or enlargement of time for doing required act (Wis. Stat. § 809.82(2))
	11.3941  In general
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶38.
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶3.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶3.

	11.3942  Extension or enlargement of time for filing notice of intent to pursue postconviction relief
	11.39421  In general
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶1-25.

	11.39422  Sufficiency of showing of "good cause" for extension
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶23-25.

	11.39423  Extension or enlargement may be granted for "good cause" under § 809.82(2) even if basis for motion is ineffective assistance of counsel
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶7-22.


	11.3943  Extension or enlargement of time for filing notice of appeal
	11.39431  In general
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶1-59.
	 State v. Williams, 2005 WI App 122, 284 Wis. 2d 488, 699 N.W.2d 249, at ¶3.
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶7.

	11.39432  Provision permitting extension or enlargement of time cannot be used to circumvent Knight requirement of habeas petition when defendant contends counsel was ineffective for failing to take appeal or to adequately advise defendant regarding taking of appeal
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶7.
	 For cases dealing with this subject, see sec. 25.26132.

	11.39433  Time for filing notice of appeal under 809.30 may be extended
	 State v. Williams, 2005 WI App 122, 284 Wis. 2d 488, 699 N.W.2d 249, at ¶4.


	11.3944  Extension or enlargement of time for filing cross-appeal
	11.39441  When defendant seeks to cross-appeal in state's appeal from relief granted defendant in proceeding initiated under Wis. Stat. § 809.30, time for appeal may be extended
	 For cases dealing with this subject, see sec. 11.1361.


	11.3945  Extension or enlargement of time for filing petition for leave to appeal nonfinal order
	11.39451  Court's order granting leave to appeal when petition for leave was untimely may be viewed as granting extension of time for filing petition
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶16.


	11.3946  Standard of supreme court review of court of appeals' decision to grant or deny motion to extend time
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶19.


	11.395  Stay of proceedings in trial court; stay of release pending appeal; relief pending appeal
	11.3951  Procedures for granting
	11.3952  Grounds for, and factors to be considered in, granting stay or other relief
	 State v. Gudenschwager, 191 Wis. 2d 432, 529 N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711.

	11.3953  Effect of stay on time periods within which action required in trial court
	 In Interest of W.P., 153 Wis. 2d 50, 449 N.W.2d 615 (1990): 1989 Term, p. 11-5, sec. 11.3811.
	 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 N.W.2d 151 (1980): 1979 Term, p. 122, sec. 9.1831.

	11.3954  Effect of stay on trial court's power to act
	 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 N.W.2d 151 (1980): 1979 Term, p. 122, sec. 9.1832.

	11.3955  Trial court's obligation to grant stay
	 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, sec. 10.2811.

	11.3956  Standard of appellate review of trial court's decision on motion for stay or other relief pending appeal
	 State v. Gudenschwager, 191 Wis. 2d 432, 529 N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711.

	11.3957  Trial court's jurisdiction to entertain motion for reconsideration after appeal taken
	 For cases dealing with this subject, see sec. 11.39754.


	11.396  Proceedings relating to defendant's competency to proceed on appeal
	11.3961  Standard for competency
	 For cases dealing with this subject, see sec. 10.1652.

	11.3962  Procedures to follow when defendant incompetent
	 For cases dealing with this subject, see sec. 10.1653.


	11.397  Other matters
	11.3971  No merit reports
	 For cases dealing with this subject, see sec. 11.8945.

	11.3972  What appeal from judgment of conviction brings before the appellate court
	11.39721  In general
	 For cases dealing with this subject, see sec. 11.11971.

	11.39722  Orders relating to judgment that were handed down subsequent to judgment
	 For cases dealing with this subject, see sec. 11.11972.


	11.3973  Matters that may be raised after appeal filed
	11.39731  Appeal may be taken after imposition of sentence upon revocation of probation, but appeal is limited to challenge to sentence and will not reach underlying conviction or defects other than those surrounding sentencing after revocation
	 For cases dealing with this subject, see sec. 11.3172.


	11.3974  Appeal may be taken after imposition of sentence upon revocation of probation, but appeal is limited to challenge to sentence and will not reach underlying conviction
	 For cases dealing with this subject, see secs. 11.31112 and 11.31113.

	11.3975  Motion for trial court's reconsideration of order to be appealed from or already appealed from?
	11.39751  In general
	 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶11-16.

	11.39752  State's right to seek reconsideration
	 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶11-16.

	11.39753  Determining whether appeal can be taken from denial of motion for reconsideration
	 For cases dealing with this subject, see sec. 11.11993.

	11.39754  Trial court's jurisdiction to entertain motion for reconsideration after appeal taken
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶33.


	11.3976  Motion to withdraw as appointed counsel (Wis. Stat. § 809.30(4))
	11.39761  Necessity of motion
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶47.


	11.3977  Recusal or disqualification of appellate judge
	 State v. Allen, 2010 WI 10, __ Wis. 2d __, __ N.W.2d __, at ¶1-8.

	11.3978  Right to fair and impartial appellate judge
	 For cases dealing with this subject, see sec. 30.594.


	11.398  Other matters (cont'd)
	11.3981  Substitution of judge upon remand to trial court
	 For cases dealing with this subject, see sec. 6.617.

	11.3982  Dismissal of appeal when defendant absconds
	 For cases dealing with this subject, see sec. 11.915.

	11.3983  Convening three-judge panel
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 130, sec. 10.4211.
	 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. App. 1993): 1992 Term, p. 11-5, sec. 11.383.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 153, sec. 10.1231.
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 129, sec. 10.282.

	11.3984  Appellate court's response to litigant's utilization of wrong remedy
	 For cases dealing with this subject, see sec. 11.83.

	11.3985  Public defender's right to be provided with court record
	 For cases dealing with this subject, see sec. 11.8924.

	11.3986  Indigent's right to counsel on appeal
	 For cases dealing with this subject, see sec. 11.8926.

	11.3987  Appointment of counsel for indigent appellant
	 For cases dealing with this subject, see sec. 11.8926.

	11.3988  Public defender's right to copy of transcript at public expense
	 For cases dealing with this subject, see sec. 11.8924.

	11.3989  Defendant has no right to raise issues pro se in trial court during pendency of appeal in which he is represented by counsel
	 For cases dealing with this subject, see sec. 10.1692.


	11.399  Other matters (cont'd)
	11.3991  Trial court's action on remand after appeal completed; proceedings on remand after appeal completed
	11.39911  Trial court's obligation to take action ordered by appellate court
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶27-30.
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.

	11.39912  Consistency with due process of Wis. Stat. § 808.08(3), which places duty on parties to initiate further proceedings in circuit court on remand
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶27-30.


	11.3992  Remand while appeal pending (Wis. Stat. § 808.075(5) and (6))
	11.39921  In general
	11.39922  Remand to trial court for further fact finding
	 For cases dealing with this subject, see sec. 11.861.

	11.39923  Party's right to remand to permit raising of new issue by postconviction motion
	 State v. Myers, 199 Wis. 2d 391, 544 N.W.2d 609 (Ct. App. 1996): 1995 Term, p. 7-7, sec. 7.2193.

	11.39924  If remand made, court may review, in pending appeal, judgment or order entered on remand (Wis. Stat. § 808.075(8))
	 State v. Luebeck, 2006 WI App 87, 292 Wis. 2d 748, 715 N.W.2d 639, at ¶6.


	11.3993  Trial court's jurisdiction after appeal taken
	 For cases dealing with this subject, see secs. 11.3954 and 12.1298.

	11.3994  Requirement that defendant be informed of appellate rights at sentencing
	 For cases dealing with this subject, see sec. 9.182.

	11.3995  Clerk's entry of order denying postconviction motion if decision on motion not made within sixty days of its filing
	 For cases dealing with this subject, see sec. 10.166.

	11.3996  When judgment of conviction entered, propriety of considering issues raised on motion for postconviction relief, the order disposing of which was not entered
	 For cases dealing with this subject, see sec. 11.1153.

	11.3997  Proper role of court of appeals with respect to arguments not made by defendant
	 For cases dealing with this subject, see sec. 11.172.

	11.3998  Appellant not allowed to extend time for appeal by making motion for reconsideration that simply relitigates issues determined in the judgment
	 For cases dealing with this subject, see sec. 11.3188.




	11.4  Waiver Of Error And Of Right To Raise Issue Or Make Argument In Appellate Court
	11.41  By Failure To Raise Issue In Trial Court
	11.411  General rule: failure to raise issue constitutes waiver
	11.4111  In general
	 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 (1994): 1993 Term, p. 1-32, sec. 1.931.
	 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 Term, p. 11-5, sec. 11.411.
	 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 1990 Term, p. 20-2, sec. 20.395.
	 Morrison v. Olson, 108 S. Ct. 2597 (1988): 1987 Term, p. 11-4, sec. 11.411.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 118, sec. 10.85.
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶43.
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶42.
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶31, 34.
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶11, 34.
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶31.
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶24.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶21.
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶36.
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶25.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 (1996): 1995 Term, p. 5-1, sec. 5.1131.
	 In Interest of C.A.K., 154 Wis. 2d 612, 453 N.W.2d 897 (1990): 1989 Term, p. 11-5, sec. 11.411.
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 167, sec. 10.411.
	 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 512 (1984): 1983 Term, p. 192, sec. 10.412.
	 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 448 (1981): 1980 Term, p. 114, sec. 10.421.
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 114, sec. 10.421.
	 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 (1980): 1979 Term, p. 122, sec. 9.211.
	 State v. Alexander, 2008 WI App 9, 307 Wis. 2d 323, 744 N.W.2d 909, at ¶17.
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶17.
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶12.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶13.
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶4.
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶13.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶28.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶24.
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶12-15.
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶12.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶39.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶28.
	 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 626 N.W.2d 5, 2000 Term WCA-234, at ¶5.
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶9.
	 State ex rel. Kaminski v. Schwarz, 2000 WI App 159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term WCA-23, at ¶8.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411.
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.
	 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 (Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612.
	 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 11-6, sec. 11.411.
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.
	 State v. Turner, 200 Wis. 2d 168, 546 N.W.2d 880 (Ct. App. 1996): 1995 Term, p. 11-6, sec. 11.411.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 11-7, sec. 11.411.
	 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, sec. 44.233.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 10-6, sec. 10.512.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, sec. 42.3311.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 11-5, sec. 11.411.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 11-8, sec. 11.4914.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1992 Term, p. 11-4, sec. 11.411.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 (Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221.
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.
	 State ex rel. Richards v. Foust, 158 Wis. 2d 531, 463 N.W.2d 378 (Ct. App. 1990): 1990 Term, p. 11-7, sec. 11.411.
	 City of Mequon v. Hess, 158 Wis. 2d 500, 463 N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 47-3, sec. 47.494.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 11-5, sec. 11.411.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 11-4, sec. 11.411.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 25-6, sec. 25.261.
	 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 (Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411.
	 State v. Burke, 148 Wis. 2d 125, 434 N.W.2d 788 (Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411.
	 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 275 (Ct. App. 1987): 1987 Term, p. 8-22, sec. 8.833.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1219B.
	 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 (Ct. App. 1986): 1986 Term, p. 197, sec. 10.411.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 151, sec. 10.412.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 204, sec. 12.7623.
	 State v. Gladney, 120 Wis. 2d 486, 355 N.W.2d 547 (Ct. App. 1984): 1984 Term, p. 168, sec. 10.411.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 168, sec. 3.313.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1988 Term, p. 185, sec. 9.1241.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 43, sec. 2.382.
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 129, sec. 10.411.

	11.4112  Rule is not absolute
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶31.


	11.412  Exceptions to, or departures from, general rule
	11.4121  When interest in judicial economy and finality of decisions served by consideration of issue
	 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 512 (1984): 1983 Term, p. 192, sec. 10.412.

	11.4122  When issue warrants appellate court's consideration
	 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 (1987): 1986 Term, p. 197, sec. 10.413.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.

	11.4123  When constitutional violation alleged; constitutional issue
	 For cases dealing with this subject, see sec. 11.415.

	11.4124  When it is in interest of justice to review error and there are no unresolved factual issues
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72.
	 For cases dealing generally with an appellate court's reversal in the interest of justice, see sec. 11.81.

	11.4125  In interest of justice (i.e., where real controversy has not been tried or there has been a miscarriage of justice)
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 For cases dealing generally with an appellate court's reversal in the interest of justice, see sec. 11.81.

	11.4126  Where issue is of statewide concern
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.

	11.4127  Where there are no factual issues which require resolution
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.

	11.4128  When issue raised is question of law, parties have thoroughly briefed issue, and there are no disputed issues of fact
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.

	11.4129  Other exceptions or departures from rule
	11.41291  Where issue is question of law that has been briefed by parties and merits resolution on grounds of public policy or sufficient public interest
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶31.
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.

	11.41292  When issue is sufficiency of evidence to convict
	 For cases dealing with this subject, see sec. 19.591.

	11.41293  Where defendant has been convicted of crime that appellate court later decides is beyond the legislature's constitutional power to create
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.

	11.41294  When issue involves question of law rather than fact, when question of law has been briefed by both parties, and when question of law is of sufficient public interest to merit decision
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶25.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶28.

	11.41295  When issue presents question of statutory construction that parties have fully briefed
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.

	11.41296  When legal question is presented that court of appeals decides to address
	 State ex rel. Kaminski v. Schwarz, 2000 WI App 159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term WCA-23, at ¶8.

	11.41297  When addressing issue will clarify issue of statewide importance
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶44.



	11.413  Requirement that issue be raised and argued with sufficient prominence to signal to trial court that it is being called upon to address issue and make ruling
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶27.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.

	11.414  Necessity of specificity
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶31, 34.
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.
	 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. App. 1980): 1980 Term, p. 114, sec. 10.422.

	11.415  When constitutional violation alleged
	11.4151  In general
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 Term, p. 11-5, sec. 11.411.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶56.
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶24.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Eesley, 225 Wis. 2d 248, 591 N.W.2d 846 (1999): 1998 Term, p. 11-8, sec. 11.4132.
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 11-4, sec. 11.413.
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 167, sec. 10.411.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 114, sec. 10.423.
	 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 (1979): 1979 Term, p. 122, sec. 9.212.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶11.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.
	 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 (Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612.
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.
	 State v. Rohl, 160 Wis. 2d 325, 466 N.W.2d 208 (Ct. App. 1991): 1990 Term, p. 11-7, sec. 11.412.
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 11-7, sec. 11.412.
	 State v. Guzy, 134 Wis. 2d 399, 397 N.W.2d 144 (Ct. App. 1986): 1986 Term, p. 197, sec. 10.412.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 151, sec. 10.412.
	 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 (Ct. App. 1979): 1979 Term, p. 123, sec. 9.212.

	11.4152  Applicability of waiver rule to constitutional violation
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶41.
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.


	11.416  When trial court considered issue
	 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 (1996): 1995 Term, p. 5-1, sec. 5.1131.

	11.417  Waiver when defendant raises issue in pretrial motions, but fails to object when error occurs at trial
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.

	11.418  Particular issues
	11.4181  Unconstitutionality of statute
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.
	 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 21, sec. 2.931.

	11.4182  Constitutional issues in general
	 For cases dealing with this subject, see sec. 11.415.

	11.4183  Other issues
	 For cases dealing with waiver of the right to raise a particular issue, see that issue where it is covered in this book.


	11.419  Limitations on court of appeals' review of waived error
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.


	11.42  By Failure To Object
	11.421  General rule: failure to object constitutes waiver
	11.4211  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶36.
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶25.
	 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 N.W.2d 12, at ¶17.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶99.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 6-2, sec. 6.163.
	 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 (1990): 1990 Term, p. 11-7, sec. 11.4211.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 11-5, sec. 11.4211.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 192, sec. 10.4211.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 193, sec. 10.4211.
	 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 512 (1984): 1983 Term, p. 193, sec. 10.424.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Lomagro, 113 Wis. 2d 582, 335 N.W.2d 583 (1983): 1982 Term, p. 38, sec. 2.372, and p. 42, sec. 2.662.
	 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 (1982): 1981 Term, p. 112, sec. 8.442.
	 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 (1982): 1981 Term, p. 130, sec. 10.4211.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 46, sec. 4.34.
	 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 (1979): 1979 Term, p. 64, sec. 5.441.
	 State v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 (1979): 1978 Term, p. 73, sec. 7.41.
	 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 (1979): 1978 Term, p. 130, sec. 10.4211.
	 Sage v. State, 87 Wis. 2d 783, 275 N.W.2d 705 (1979): 1978 Term, p. 92, sec. 9.2211.
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 66, sec. 9.2311.
	 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 (1978): 1977 Term, p. 66, sec. 9.2311.
	 In Matter of Suspension of Operating Privilege of Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 N.W.2d 618 (1978): 1977 Term, p. 66, sec. 9.2311.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶33.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶32.
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶25.
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶11.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶25.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶10.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶27-30, 68.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶29.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶29.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶9.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶48.
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶12.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶11.
	 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 20.8411.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 (Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, 11.4912.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 11-3, sec. 11.341.
	 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 (Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 11-7, sec. 11.4217.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 20-13, sec. 20.384.
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.7311.
	 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 36.1723.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631.
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 7-1, sec. 7.1521.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 11-11, sec. 11.72.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 2-11, sec. 2.24.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321.
	 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 (Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.
	 State v. Smith, 153 Wis. 2d 739, 451 N.W.2d 794 (Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.153.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 9-2, sec. 9.211.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 11-5, sec. 11.4211.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 11-5, sec. 11.4221.
	 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 (Ct. App. 1989): 1988 Term, p. 11-4, sec. 11.4211.
	 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 (Ct. App. 1989): 1988 Term, p. 11-5, sec. 11.4211.
	 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 (Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 11-5, sec. 11.4212.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 11-6, sec. 11.4223.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 11-5, sec. 11.4211.
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 11-5, secs. 11.4221 and 11.4222.
	 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 (Ct. App. 1987): 1986 Term, p. 197, sec. 10.4211.
	 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 562 (Ct. App. 1987): 1986 Term, p. 253, sec. 13.1743.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 198, sec. 10.4211.
	 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 724 (Ct. App. 1986): 1985 Term, p. 76, sec. 4.692.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 152, sec. 10.441.
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 108, sec. 7.563.
	 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 (Ct. App. 1984): 1984 Term, p. 168, sec. 10.421.
	 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 (Ct. App. 1984): 1983 Term, p. 193, sec. 10.4211.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 86, sec. 4.3411.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 43, sec. 2.382.
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 66, sec. 4.3411.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 156, sec. 10.422.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711; p. 54, sec. 3.894; and p. 60, sec. 4.431.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 25, sec. 2.383.
	 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 1, sec. 1.21.
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 92, sec. 9.2211.

	11.4212  Necessity of objection on specific ground
	11.42121  In general
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶31, 34.
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶25.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 11-5, sec. 11.4211.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 198, sec. 10.4212.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 114, sec. 10.4112.
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 114, sec. 10.4112.
	 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 (1980): 1979 Term, p. 123, sec. 9.2212.
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 66, sec. 9.2312.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶10.
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶25.
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶16-19.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶36.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶23.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶48.
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶12.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶40, 59.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶11.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶35-38.
	 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 20.8411.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 (Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 11-7, sec. 11.4212.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 27-3, sec. 27.422.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 11.4611.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 14-7, sec. 14.34.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113.
	 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321.
	 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 (Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212.
	 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 741 (Ct. App. 1991): 1990 Term, p. 11-7, sec. 11.4213.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 11-5, sec. 11.4213.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 11-5, sec. 11.4211.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 11-5, sec. 11.4212.
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 193, sec. 12.832.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 130, sec. 10.4212.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 25, sec. 2.383.
	 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 834 (Ct. App. 1979): 1979 Term, p. 107, sec. 8.812.

	11.42122  Cannot object in unrecorded sidebar conference and reserve right to state grounds at later time
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 114, sec. 10.4112.

	11.42123  Where ground of objection is obvious, the specific ground of objection is not important
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.

	11.42124  Need to make objection with sufficient prominence that court understands what it is expected to rule on
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶16.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 For cases dealing with waiver of error by the failure to raise and argue an issuance with sufficient prominence in the trial court, see sec. 11.4768.

	11.42125  Need to make adequate objection so that parties and trial court have opportunity to address disputed issue
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶16.

	11.42126  Not necessary for party to cite precise statutory section upon which objection is based
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶17.


	11.4213  Necessity of objection at proper time
	 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 (1990): 1990 Term, p. 11-7, sec. 11.4211.
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 11-5, sec. 11.4211.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 66, sec. 9.2313.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶11.
	 State v. Pletz, 2000 WI App 221, 239 Wis. 2d 49, 619 N.W.2d 97, 2000 Term WCA-86, at ¶21-26.
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 6-32, sec. 6.822.
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 14-7, sec. 14.34.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 11-5, sec. 11.4212.
	 State v. Halmo, 125 Wis. 2d 369, 371 N.W.2d 424 (Ct. App. 1985): 1985 Term, p. 76, sec. 4.692.
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 92, sec. 9.2212.

	11.4214  Rule applies to constitutional error
	11.42141  In general
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶11.
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶14.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶10.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶41.
	 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 (Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-14, sec. 8.631.
	 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 724 (Ct. App. 1986): 1985 Term, p. 76, sec. 4.692.
	 For cases dealing with the exception to the waiver rule for constitutional error, see sec. 11.4223.

	11.42142  Unobjected-to constitutional error must be analyzed under ineffective-assistance-of-counsel standards
	 For cases dealing with this subject, see sec. 11.42922.


	11.4215  Withdrawal of objection
	 For cases dealing with this subject, see sec. 11.494.

	11.4216  Sufficiency of objection
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.

	11.4217  Sufficiency of continuing objection
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.

	11.4218  Waiver of procedural defect by failure to timely object
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251.

	11.4219  Other matters
	11.42191  Reasons for enforcing contemporaneous objection rule
	 For cases dealing with this subject, see secs. 11.428 and 11.4985.

	11.42192  Whether objection was adequate to preserve issue is question of law that appellate court reviews de novo
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶27.
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.

	11.42193  By failure to object in appellate court
	 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 N.W.2d 12, at ¶17.

	11.42194  When objection to witness's anticipated testimony made outside of presence of jury before witness testifies, objection need not be repeated in presence of jury when witness testifies to preserve claimed error for appeal
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶11.



	11.422  Exceptions
	11.4221  Plain error
	11.42211  In general
	 United States v. Young, 105 S. Ct. 1038 (1985): 1984 Term, p. 168, sec. 10.422.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 11-5, sec. 11.4223.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 135, sec. 5.994.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 123, sec. 9.222.
	 Tucker v. State, 84 Wis. 2d 630, 267 N.W.2d 630 (1978): 1977 Term, p. 32, sec. 3.8222.
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 66, secs. 9.2321 and 9.2322.
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 66, sec. 9.2321, and p. 46, sec. 5.51.
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶35.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 11-5, sec. 11.4221.
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 11-5, sec. 11.4221.
	 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 (Ct. App. 1987): 1986 Term, p. 197, sec. 10.4211.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 156, sec. 10.422.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 92, sec. 9.2231, and p. 92, sec. 9.2233.
	 For cases dealing generally with this exception to the waiver of the right to raise an issue on appeal that results from various actions or inactions, see sec. 11.4912.

	11.42212  Does plain error doctrine apply only to evidentiary error?
	 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶27.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.
	 For other cases dealing with this subject, see secs. 11.49122 and 11.49123.


	11.4222  In interest of justice (i.e., where real controversy has not been tried or there has been a miscarriage of justice)
	 State v. Gove, 148 Wis. 2d 936, 437 N.W.2d 218 (1989): 1988 Term, p. 27-5, sec. 27.451.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 11-5, sec. 11.4211.
	 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 (1983): 1982 Term, p. 157, sec. 10.424.
	 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 692 (1979): 1978 Term, p. 93, sec. 9.224.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 15, sec. 1.641, and p. 61, sec. 4.481.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 25, sec. 2.383.
	 For cases dealing generally with reversal in the interest of justice, see sec. 11.81.
	 For cases dealing generally with this exception to the waiver of the right to raise an issue on appeal that results from various actions or inactions, see sec. 11.4913.

	11.4223  Constitutional error
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 11-4, sec. 11.413.
	 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 612 (1983): 1982 Term, p. 157, sec. 10.424.
	 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 (1983): 1982 Term, p. 157, sec. 10.424.
	 Odell v. State, 90 Wis. 2d 149, 279 N.W.2d 706 (1979): 1978 Term, p. 93, sec. 9.225.
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 66, sec. 9.233.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 11-5, sec. 11.4212.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 11-6, sec. 11.4223.
	 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 11-6, sec. 11.4223.
	 State v. Damon, 140 Wis. 2d 297, 409 N.W.2d 444 (Ct. App. 1987): 1986 Term, p. 197, sec. 10.4211.
	 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 724 (Ct. App. 1986): 1985 Term, p. 76, sec. 4.692.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 15, sec. 1.641; p. 54, sec. 3.894; and p. 61, sec. 4.481.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 150, sec. 12.216.
	 For cases holding that the waiver rule applies to constitutional error, see sec. 11.4214.
	 For cases dealing generally with this exception to the waiver of the right to raise an issue on appeal that results from various actions or inactions, see sec. 11.4914.

	11.4224  Importance of question
	 State v. Cleveland, 118 Wis. 2d 615, 348 N.W.2d 512 (1984): 1983 Term, p. 193, sec. 10.424.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 114, sec. 10.413.
	 For cases dealing generally with this exception to the waiver of the right to raise an issue on appeal that results from various actions or inactions, see sec. 11.4915.

	11.4225  Error affecting subject matter jurisdiction
	 For cases dealing generally with this exception to the waiver of the right to raise an issue on appeal that results from various actions or inactions, see sec. 11.49161.
	 For cases dealing with the rule that an objection to subject-matter jurisdiction cannot be waived, see sec. 12.127.

	11.4226  Issue warrants appellate court's consideration
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 11-5, sec. 11.4222.
	 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 (1987): 1986 Term, p. 204, sec. 10.81.
	 For cases dealing generally with this exception to the waiver of the right to raise an issue on appeal that results from various actions or inactions, see sec. 11.49162.

	11.4227  Appellate court, in its discretion, decides to consider, or chooses to review, issue
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 11-9, sec. 11.4222.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841.
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 11-5, sec. 11.4222.
	 State v. Koput, 134 Wis. 2d 195, 396 N.W.2d 773 (Ct. App. 1986): 1986 Term, p. 92, sec. 4.762.

	11.4228  Compelling reasons or exceptional circumstances exist
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.

	11.4229  Exceptions for errors in jury instructions
	 For cases dealing with this subject, see sec. 8.564.


	11.423  Errors that cannot be waived by failure to object
	 For cases dealing with this subject, see sec. 11.492.

	11.424  Respondent does not waive right to argue on appeal that instruction should not have been given by requesting it or failing to object to it in trial court
	 For cases dealing with this subject, see sec. 8.566.

	11.425  Waiver of particular errors
	 For cases dealing with the waiver of particular errors, see the particular point of law with respect to which the error was made where it is covered elsewhere in this book.

	11.426  Limitations on court of appeals' review of waived error
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.

	11.427  Difference between waiver of right and forfeiture by failure to timely assert right
	 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 Term, p. 11-8, sec. 11.497.

	11.428  Reasons for waiver rule based on failure to object
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶12.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶27, 31.
	 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 (Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721.
	 For cases dealing with the justifications for the waiver rule in general, see sec. 11.4985.

	11.429  Other matters
	11.4291  When trial court grants defendant's pretrial motion suppressing evidence, but state introduces evidence at trial, defense counsel's failure to make contemporaneous objection does not constitute waiver of right to raise issue regarding evidence's admission on appeal
	 State v. English-Lancaster, 2002 WI App 74, 252 Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, at ¶17.

	11.4292  Unobjected-to error must be analyzed under ineffective-assistance-of-counsel standards
	11.42921  In general
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶12.

	11.42922  When error is of constitutional dimension
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶12.




	11.43  By Failure To Move For Mistrial
	11.431  In general
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 123, sec. 9.24.
	 Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 (1980): 1979 Term, p. 123, sec. 9.24.
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 65, sec. 9.21.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 20-1, sec. 20.332.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 11-6, sec. 11.43.
	 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 275 (Ct. App. 1987): 1987 Term, p. 11-6, sec. 11.454.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 93, sec. 9.24.

	11.432  Effect of failure to accept mistrial offered by trial court
	 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 275 (Ct. App. 1987): 1987 Term, p. 11-6, sec. 11.454.


	11.44  By Failure To Make Offer Of Proof Or To Explain Materiality Of Excluded Evidence
	11.441  By failure to make offer of proof
	11.4411  In general
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 20-10, sec. 20.865.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 16-1, sec. 16.142.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 198, sec. 10.44.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 63, sec. 5.41.
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 65, sec. 9.22.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 65, sec. 9.22.
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶16-24.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶17.
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶19.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶16-21.
	 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 38.65121.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 (Ct. App. 1995): 1994 Term, p. 20-8, sec. 20.864.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421.
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 28-1, sec. 28.212.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 204, sec. 12.7623.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 193, sec. 10.44.
	 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 (Ct. App. 1982): 1982 Term, p. 101, sec. 5.96.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 73, sec. 5.131.
	 Milenkovic v. State, 86 Wis. 2d 272, 272 N.W.2d 320 (Ct. App. 1978): 1978 Term, p. 93, sec. 9.23.
	 For cases dealing with the making of an offer of proof, see sec. 20.865.

	11.4412  When offer of proof must be made
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶16, 22, 24.

	11.4413  Sufficiency of offer of proof
	11.44131  In general
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶23-24.

	11.44132  Question and answer format, rather than statement of counsel, preferred
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶23.


	11.4414  Trial court not required to solicit offer of proof
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶19, 22.


	11.442  By failure to explain materiality of excluded evidence
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 16-1, sec. 16.142.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 198, sec. 10.44.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 63, sec. 5.41.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶17.
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611.


	11.45  By Other Action Or Inaction
	11.451  By entry of guilty or no contest plea
	 For cases dealing with this subject, see sec. 7.3.

	11.452  By failure to raise issue on motion for new trial
	11.4521  In general
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶20.
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 157, sec. 10.46.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 53, sec. 4.551.
	 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 (1980): 1979 Term, p. 123, sec. 9.23.
	 Beamon v. State, 93 Wis. 2d 215, 286 N.W.2d 592 (1980): 1979 Term, p. 123, sec. 9.23.
	 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 (1979): 1978 Term, p. 93, sec. 9.25.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215, and p. 31-19, sec. 31.6241.
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421.
	 State v. Rogers, 148 Wis. 2d 243, 435 N.W.2d 275 (Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.411.
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 157, sec. 10.46.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 93, sec. 9.25.

	11.4522  Requirement of motion for new trial raising issue is not applicable to issue of sufficiency of evidence to convict or other issues previously raised
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶5-54.
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶7-12.
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215, and p. 31-19, sec. 31.6241.

	11.4523  Waiver of objection to sentencing as repeater by failure to make motion for new trial raising issue
	 For cases dealing with this subject, see sec. 31.62871.


	11.453  By failure to raise or present issue in appellate court
	11.4531  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶43.
	 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 N.W.2d 433, at ¶26, 27.
	 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 Wis. 2d 1, 681 N.W.2d 914, at ¶30.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 53, sec. 4.551.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶21.
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶18.
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 11-9, sec. 11.453.
	 For cases dealing with the failure to make the specific argument or present the specific theory in the court of appeals that is being raised in the supreme court, see sec. 11.4692.

	11.4532  Constitutional issue
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶21.
	 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 443 (Ct. App. 1999): 1998 Term, p. 9-13, sec. 9.314.


	11.454  By failure to move to strike
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 67, sec. 9.24.
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 66, sec. 9.2311.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 53, sec. 3.8711.

	11.455  By introducing evidence ruled admissible over objection to minimize prejudicial impact or for some other reason
	11.4551  In general
	 Vanlue v. State, 87 Wis. 2d 455, 275 N.W.2d 115 (Ct. App. 1978): 1978 Term, p. 93, sec. 9.271.

	11.4552  Preemptively introducing evidence of prior conviction on direct examination of testifying defendant after trial court has ruled that state may introduce evidence of prior conviction to impeach testifying defendant
	 For cases dealing with this subject, see sec. 16.1417.


	11.456  By requesting action, or otherwise creating or inducing error, complained about on appeal
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.452.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 59, sec. 4.83.
	 For cases dealing with waiver of objection to evidence by introducing or eliciting the evidence, see sec. 11.466.
	 For cases dealing with the waiver of an objection to error by inviting the error complained of (i.e., invited error), see sec. 11.462.

	11.457  By failure to make adequate record of reasons justifying request denied by trial court
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 23, sec. 2.38.

	11.458  By failures in earlier appeal where issue was raised or could have been raised because it was subject of order or judgment appealed from
	11.4581  Failure to pursue appeal
	 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 N.W.2d 899 (1982): 1982 Term, p. 157, sec. 10.472.

	11.4582  Failure to move appellate court for reconsideration
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 131, sec. 10.491.

	11.4583  By failure to pay filing fee, resulting in dismissal of appeal
	11.45831  In general
	 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 711 N.W.2d 708, at ¶10.

	11.45832  When right to appeal was extended once proper documentation received by appellate court
	 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 711 N.W.2d 708, at ¶10.



	11.459  By failure to offer evidence allegedly improperly excluded
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 87, sec. 5.841.


	11.46  By Other Action Or Inaction (cont'd)
	11.461  By action or inaction relating to sentence or sentencing process
	11.4611  By failure to make motion challenging sentence in trial court
	 For cases dealing with this subject, see sec. 9.92.

	11.4612  By failure to include presentence report in record
	 For cases dealing with this subject, see sec. 9.951.


	11.462  By inviting error complained of; invited error
	11.4621  In general
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 11-5, sec. 11.4711.
	 United States v. Young, 105 S. Ct. 1038 (1985): 1984 Term, p. 85, sec. 4.44.
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶11.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶6.
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶12-15.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, sec. 42.4111.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461.
	 For cases dealing with waiver of error by requesting the action, or otherwise creating or inducing the error, complained about on appeal, see sec. 11.456.
	 For cases dealing with waiver of objection to evidence by introducing or eliciting the evidence, see sec. 11.466.

	11.4622  Invited error not waived if error results in conviction of nonexistent crime
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.

	11.4623  Application of invited error doctrine to respondent
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 38-13, sec. 38.8211.

	11.4624  Application of invited error rule when complaint is about legal nullity or void proceeding, pleading, etc.
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶14-15.


	11.463  By failure to renew severance motion when new ground for severance becomes apparent
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 6-9, sec. 6.9121.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 194, sec. 10.471.

	11.464  By failing to ask trial court to exercise required discretion
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 113, sec. 5.24.
	 For cases supporting the proposition that a discretionary determination will not be overturned on a ground not brought to the trial court's attention, see sec. 11.6171.
	 For cases supporting the proposition that a trial court does not abuse its discretion by failing to consider a factor not called to its attention, see sec. 11.6195.
	 For cases dealing with this subject in the context of the requirement that a court must balance probative value against prejudicial effect in admitting evidence, see sec. 13.241.
	 For cases dealing with this subject in the context of other crimes evidence, see sec. 14.275.

	11.465  By failure to renew offer of evidence after predicate to its admissibility established
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445.

	11.466  By introducing or eliciting evidence allegedly improperly admitted
	11.4661  In general
	 Ohler v. United States, 120 S. Ct. 1851 (2000): 1999 Term, p. 11-10, sec. 11.462.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶25.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 11.4611.
	 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 (Ct. App. 1984): 1984 Term, p. 168, sec. 10.4211.
	 For cases dealing with the waiver of objection to error, by requesting action complained about or otherwise creating, inducing, or otherwise inviting error complained about, see secs. 11.456 and 11.462.

	11.4662  When court has already ruled evidence admissible over objection
	 For cases dealing with this subject, see sec. 11.455.


	11.467  By failure to make motion raising issue
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 65, sec. 3.313.

	11.468  By agreeing to waive right to raise issue on appeal as part of plea bargain
	 For cases dealing with this subject, see sec. 7.1982.

	11.469  By failure in court below to make specific argument or present specific theory advanced in appellate court on issue presented (i.e., by failure to make same argument or advance same theory in court below)
	11.4691  By failure in trial court to make specific argument or present specific theory advanced in court of appeals on issue presented (i.e., by failure to make same argument or advance same theory in trial court)
	11.46911  In general
	 Corley v. United States, 129 S. Ct. 1558 (2009).
	 Rita v. United States, 127 S. Ct. 2456 (2007).
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶7-8.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶49.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶25.
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶8.
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶33.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 44.232.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 1-62, sec. 1.8352.
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 11-10, sec. 11.495.
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512.
	 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 (Ct. App. 1995): 1995 Term, p. 15-1, sec. 15.242.

	11.46912  Waiver occurs only when appellant attempts to advance new theories, not when appellant simply adduces additional authority or legal analysis to support argument made in trial court
	 State v. Markwardt, 2007 WI App 242, 306 Wis. 2d 420, 742 N.W.2d 546, at ¶33.
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.

	11.46913  Litigant cannot fairly be held to have waived argument invoking theory or doctrine that, at the time, court of competent jurisdiction had not yet recognized or announced
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶11.


	11.4692  By failure in court of appeals to make specific argument or present specific theory advanced in supreme court on issue presented (i.e., by failure to make same argument or advance same theory in court of appeals)
	11.46921  In general
	 Corley v. United States, 129 S. Ct. 1558 (2009).
	 For cases dealing with the failure to raise or present issue in appellate court, see sec. 11.453.




	11.47  By Other Action Or Inaction (cont'd)
	11.471  By other action or inaction
	11.4711  By stipulating to challenged action
	 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 1994 Term, p. 13-2, sec. 13.3533.
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶12.
	 State v. Rivest, 106 Wis. 2d 406, 316 N.W.2d 395 (1982): 1981 Term, p. 131, sec. 10.493.

	11.4712  By failure to adequately develop argument and/or set forth authority in brief on appeal
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶24.
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶28.
	 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 992, 669 N.W.2d 747, at ¶6.
	 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶16.
	 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 654 N.W.2d 12, 2002 Term WCA-160, at ¶11.
	 State v. Gallion, 2002 WI App 265, 258 Wis. 2d 473, 654 N.W.2d 446, 2002 Term WCA-131, at ¶12.
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶15.
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶26.
	 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 11-3, sec. 11.342.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453.
	 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 111 (Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453.
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 11-6, sec. 11.341.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 11-2, sec. 11.342.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 20-10, sec. 20.833.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 157, sec. 10.473.
	 For cases dealing with the requirement that a party's brief adequately set forth the argument and authority relied on, see sec. 11.344.

	11.4713  In United States Supreme Court, by failing to raise issue in response to petition for writ of certiorari
	 Baldwin v. Reese, 124 S. Ct. 1347 (2004).

	11.4714  When trial court has issued blanket order governing conduct of witnesses and has indicated that it does not intent to review order and make exceptions to it "for every single witness that we have," party waives right to complain that exception was not made for particular witness by failing to make request for exception for that particular witness
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶40-41.

	11.4715  When supreme court grants certification, appellant's failure to address, in supreme court brief,  issue raised in court of appeals, but not certified by that court to supreme court,  may constitute abandonment of issue
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶71.

	11.4716  In Wisconsin Supreme Court, by failure to present issue to court of appeals
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶34.

	11.4717  By asking, in principal brief, for opportunity to file supplemental brief addressing issue instead of developing argument on that issue in principal brief
	 For cases dealing with this subject, see sec. 11.3445.

	11.4718  By failing to provide court with complete record necessary to address issue being raised
	 For cases dealing with this subject, see sec. 11.33214.


	11.472  By other action or inaction (cont'd)
	11.4721  By failing to request trial court to take desired action
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶27.

	11.4722  Party does not abandon issue, insofar as supreme court consideration of it is concerned, by conceding in reply brief in court of appeals that party's position has been rejected in binding supreme court precedent
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶38.

	11.4723  By failure to object in appellate court
	 For cases dealing with this subject, see sec. 11.42193.

	11.4724  By failure to raise issue in court of appeals
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶26.

	11.4725  By failure to appeal from final order that would have brought issue before appellate court
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶26.

	11.4726  By failure to attack particular portion of order appealed from
	 State v. Townsend, 2006 WI App 177, 295 Wis. 2d 844, 722 N.W.2d 753, at ¶18.


	11.473  By other action or inaction (cont'd)
	11.4731  Error not waived by entering into plea agreement with knowledge of claimed error
	 For cases dealing with this subject, see sec. 7.1983.

	11.4732  By broadly stating argument in appellate brief, but failing to specifically argue it
	 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶27.
	 For cases dealing with the need to adequately develop the argument made in an appellate brief, see sec. 11.344.

	11.4733  When expert witness is permitted to testify in sexual assault case to common characteristics of sexual assault victim and to consistency of those characteristics with those of victims in case at hand, and when expert presents extensive testimony on those and related subjects, standing objection is insufficient to preserve challenges to Haseltine violations
	 For cases dealing with this subject, see sec. 20.8417.

	11.4734  By failures with respect to constitutional claims
	11.47341  Failure to specifically argue broadly stated constitutional claim
	 For cases dealing with this subject, see sec. 11.4791.

	11.47342  Failure to adequately develop argument on constitutional claim
	 For cases dealing with this subject, see sec. 11.3442.


	11.4735  Because evidence that trial court has ruled admissible in pretrial ruling is not actually admitted at trial
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶9-10.

	11.4736  By making amorphous and insufficiently developed argument
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶38.
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶39.

	11.4737  By failure to develop any argument on particular claim
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶35.
	 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 654 N.W.2d 12, 2002 Term WCA-160, at ¶11.
	 For cases dealing with the waiver of a claim of error by the failure to brief or argue issue raised in brief, see sec. 11.4761.

	11.4738  By contributing to error about which complaint is being made
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶14.

	11.4739  By inducing error complained of
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶13.
	 For cases dealing with this subject, see sec. 11.462.


	11.474  By other action or inaction (cont'd)
	11.4741  By waiting until reply brief to argue issue in appellate court; court will not consider issues raised for first time in reply brief; arguments raised for first time in reply brief are deemed waived
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶26.
	11.47411  In general
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶24.
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 11-7, sec. 11.459.
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶17.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶49.
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶7.
	 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 735 N.W.2d 535, at ¶4.
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶26.
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶33.
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶16.
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶28.
	 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 663, 678 N.W.2d 326, at ¶19.
	 State v. Madison, 2004 WI App 46, 271 Wis. 2d 218, 678 N.W.2d 607, at ¶4.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶42.
	 State v. Marquardt, 2001 WI App 219, 247 Wis. 2d 765, 635 N.W.2d 188, 2001 Term WCA-78, at ¶14, 39.
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 11-10, sec. 11.461.
	 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-18, sec. 9.327.
	 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 (Ct. App. 1991): 1991 Term, p. 11-5, sec. 11.459.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 11-6, sec. 11.452.
	 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 (Ct. App. 1987): 1987 Term, p. 11-6, sec. 11.453.
	 State v. Lewandowski, 122 Wis. 2d 759, 364 N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 169, sec. 10.474.

	11.47412  But court may consider issue in interest of complete analysis of case
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶17.


	11.4742  By raising issue for first time on appeal
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 11-4, sec. 11.455.

	11.4743  By failure to raise argument as separate issue for review in supreme court
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 11-4, sec. 11.456.

	11.4744  Of right to remand to adduce evidence to sustain trial court's decision when party seeking remand acquiesced in exclusion of evidence in trial court
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.

	11.4745  By failure to brief or argue issue in appellate brief
	11.47451  In general
	 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 129, 758 N.W.2d 153, at ¶1.
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶32.
	 State v. Westmoreland, 2008 WI App 15, 307 Wis. 2d 429, 744 N.W.2d 919, at ¶19, 22.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶33.
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 11-10, sec. 11.453.

	11.47452  When argument made in circuit court is not advanced in appellate court, it is deemed abandoned
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶15.


	11.4746  By mentioning argument only in footnote
	 For cases dealing with this subject, see sec. 11.3484.

	11.4747  By failure to appeal from original judgment of conviction; defendant who appeals from judgment imposing sentence after revocation of probation waives right to raise issues surrounding conviction or otherwise unrelated to sentence imposed after revocation
	 State v. Wegner, 2000 WI App 231, 239 Wis. 2d 96, 619 N.W.2d 289, 2000 Term WCA-99, at ¶9.

	11.4748  By failing to brief issue in court of appeals
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶6.
	 State v. Vorburger, 2001 WI App 43, 241 Wis. 2d 481, 624 N.W.2d 398, 2000 Term WCA-198, at ¶19.

	11.4749  By failing to appeal from denial of motion for reconsideration of order, appellant who has appealed from order waives right to raise issues presented on motion for reconsideration
	 For cases dealing with this subject, see sec. 11.183.


	11.475  By other action or inaction (cont'd)
	11.4751  By failure to request limiting instruction
	 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 (1987): 1986 Term, p. 204, sec. 10.81.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 198, sec. 10.4211.

	11.4752  By failure to identify grounds for admissibility of evidence excluded by court
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 114, sec. 5.841.

	11.4753  By failure to support argument by references to legal authority
	 For cases dealing with this subject, see secs. 11.344 and 11.4712.

	11.4754  By failure to expressly request relief sought; implicit request may be enough
	 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 (Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214.

	11.4755  By affirmatively agreeing in trial court to action now challenged on appeal
	 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812.

	11.4756  By failure to request court to exercise discretion
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.

	11.4757  By failure to bring ground raised on appeal to attention of trial court
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.

	11.4758  When objection to witness's testimony made and overruled, but objectionable nature of testimony then becomes apparent as a result of testimony given after objection was overruled, objection must be renewed in order to preserve error for appeal
	 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 (Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751.

	11.4759  Introduction of other acts evidence by prosecutor when judge admits evidence on condition that crimes to which it relates would not become subject of later prosecution does not constitute waiver of right to bring later prosecution
	 For cases dealing with this subject, see sec. 12.563.


	11.476  By other action or inaction (cont'd)
	11.4761  By failure to brief or argue issue raised
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶1.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶35.
	 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 992, 669 N.W.2d 747, at ¶6.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 11-4, sec. 11.451.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 11-8, sec. 11.455.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.
	 For cases dealing with the waiver of a claim of error by the failure to develop any argument on a particular claim, see sec. 11.4737.

	11.4762  By taking affirmative action inconsistent with previous position
	 State v. Jones, 179 Wis. 2d 215, 507 N.W.2d 351 (Ct. App. 1993): 1993 Term, p. 14-9, sec. 14.341.

	11.4763  By agreeing to consolidation of charges that include "other acts" evidence to which objection has been made
	 State v. Jones, 179 Wis. 2d 215, 507 N.W.2d 351 (Ct. App. 1993): 1993 Term, p. 14-9, sec. 14.341.

	11.4764  By failure to accept offer of hearing in trial court that defendant contends on appeal he should have had
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.

	11.4765  By failing to cite critical decision supporting argument in trial court
	 For cases dealing with this subject, see sec. 11.4972.

	11.4766  By failure to raise issue in federal court of appeals
	 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 1747 (1994): 1993 Term, p. 11-5, sec. 11.458.
	 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 (1994): 1993 Term, p. 1-32, sec. 1.931.

	11.4767  By failing to make sufficiently explicit request for relief sought in trial court
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.

	11.4768  By failure to raise and argue issue with sufficient prominence in trial court
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶8.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.
	 For cases dealing with the need to make an objection with sufficient prominence that court understands what it is expected to rule on, see sec. 11.42124.

	11.4769  By failure to request instruction not given
	 For cases dealing with this subject, see sec. 8.562.


	11.477  By other action or inaction (cont'd)
	11.4771  By failure to raise and argue issue with sufficient prominence to allow trial court to address issue and make a ruling
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶37.
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 2-13, sec. 2.631.

	11.4772  By failure to cite to parts of record relied upon
	 For cases dealing with this subject, see sec. 11.343.

	11.4773  By failure to ask court to rule on objection
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611.

	11.4774  By withdrawal of insanity plea
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413.

	11.4775  By failure to create adequate record in trial court relating to claimed error
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.

	11.4776  By failure to provide appellate court with necessary portion of trial court record
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.451.

	11.4777  By withdrawing motion raising issue
	 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 (Ct. App. 1991): 1991 Term, p. 11-5, sec. 11.454.

	11.4778  By failing to raise issue in appellate brief
	 State v. Kennedy, 193 Wis. 2d 578, 535 N.W.2d 43 (Ct. App. 1995): 1994 Term, p. 1-21, sec. 1.6451.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 11-5, sec. 11.458.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 11-5, sec. 11.458.

	11.4779  By failure to present issue on earlier direct appeal
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.


	11.478  By other action or inaction (cont'd)
	11.4781  By failure to pursue filed motion raising issue
	 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 (Ct. App. 1990): 1990 Term, p. 1-26, sec. 1.5243.
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 2-10, sec. 2.621.

	11.4782  By failure to present argument in supreme court brief on issue court of appeals did not reach
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 11-4, sec. 11.371.

	11.4783  By failure to raise or make argument in trial court
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶34.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 11-4, sec. 11.453.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Anderson, 215 Wis. 2d 673, 573 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 9-10, sec. 9.4831.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 11-6, sec. 11.453.

	11.4784  By failure to argue factor relevant to issue presented
	 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 (Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552.

	11.4785  By conceding issue of law
	 For cases dealing with whether or not a concession on an issue of law binds an appellate court, see sec. 11.89652.

	11.4786  By failure to ask trial court for relief sought in appellate court
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351.

	11.4787  By making objection in unrecorded sidebar conference that is later summarized on record
	 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 (Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 11-8, sec. 11.454.

	11.4788  By failure, in United States Supreme Court, to present any argument on issue raised in petition for certiorari
	 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 1747 (1994): 1993 Term, p. 11-6, sec. 11.462.

	11.4789  By defendant's raising objection pro se when defendant represented by counsel and failing to bring matter to trial court's attention through counsel
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.


	11.479  By other action or inaction (cont'd)
	11.4791  By failure to specifically argue broadly stated constitutional claim
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶3.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 9-20, sec. 9.632.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 21-2, sec. 21.56.
	 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 (Ct. App. 1989): 1989 Term, p. 11-3, sec. 11.341.

	11.4792  By failure to argue issue in appellate brief
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 2-13, sec. 2.631.
	 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852.
	 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321.
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 11-6, sec. 11.455.
	 For cases dealing with the requirement that a party's brief adequately set forth the argument and authority relied on, see sec. 11.344.

	11.4793  By taking contrary position below
	 State v. Martinez (Jose), 150 Wis. 2d 62, 440 N.W.2d 783 (1989): 1988 Term, p. 15-1, sec. 15.111.
	 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 275 (Ct. App. 1987): 1987 Term, p. 8-22, sec. 8.833.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 12-1, sec. 12.623.
	 For cases dealing with judicial estoppel, see sec. 12.623.

	11.4794  By failure to accept mistrial offered by trial court
	 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 275 (Ct. App. 1987): 1987 Term, p. 11-6, sec. 11.454.

	11.4795  By having opposed in trial court relief that party contends on appeal should have been granted
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 6-8, sec. 6.8912.

	11.4796  By failure to testify after court permits use of prior conviction for impeachment purposes
	 Luce v. United States, 105 S. Ct. 460 (1984): 1984 Term, p. 169, sec. 10.473.

	11.4797  By failure to challenge plea or request its withdrawal in trial court
	 For cases dealing with this subject, see sec. 7.493.

	11.4798  By failure to make contemporaneous objection to alleged breach of plea agreement by prosecutor
	 For cases dealing with this subject, see sec. 7.1551.

	11.4799  Defendant waives objection to incorrect information relied on at sentencing by not pointing it out at time of sentencing
	 For cases dealing with this subject, see sec. 9.128.



	11.48  Waiver Of Particular Errors Or Objections
	11.481  Waiver of particular errors or objections relating to criminal investigation and apprehension
	11.4811  Waiver of Fourth Amendment claim
	 For cases dealing with this subject, see sec. 1.93.

	11.4812  Waiver of objection to admission of defendant's statement
	 For cases dealing with this subject, see sec. 2.63.

	11.4813  Waiver of objection to identification
	 For cases dealing with this subject, see sec. 3.43.


	11.482  Waiver of particular errors or objections relating to pretrial procedure and matters
	11.4821  Waiver of objection to complaint
	 For cases dealing with this subject, see sec. 6.183.

	11.4822  Waiver of objection to failure to properly make required probable cause determination for continued detention after arrest
	 For cases dealing with this subject, see sec. 6.318.

	11.4823  Waiver of complaint about failure to hold prompt initial purpose
	 For cases dealing with this subject, see sec. 6.325.

	11.4824  Waiver of errors and defects in preliminary examination
	 For cases dealing with this subject, see sec. 6.4893.

	11.4825  Waiver of objection to information
	 For cases dealing with this subject, see sec. 6.571.

	11.4826  Waiver of substitution request or of objection to failure to grant request
	 For cases dealing with this subject, see sec. 6.615.

	11.4827  Waiver of right to severance
	11.48271  Severance of defendants
	 For cases dealing with this subject, see sec. 6.933.

	11.48272  Severance of offenses
	 For cases dealing with this subject, see sec. 6.943.


	11.4828  Waiver of claim that judge should have recused himself or herself
	 For cases dealing with this subject, see sec. 6.97122.

	11.4829  Other waivers
	11.48291  Waiver of objection to prosecutorial breach of plea agreement
	 For cases dealing with this subject, see sec. 7.1551.



	11.483  Waiver of particular errors or objections relating to trial
	11.4831  Waiver of objection to juror or to errors or other defects in jury selection process
	 For cases dealing with this subject, see sec. 8.17.

	11.4832  Waiver of objection to closing argument
	 For cases dealing with this subject, see sec. 8.44.

	11.4833  Waiver of objection to instructions
	 For cases dealing with this subject, see sec. 8.56.

	11.4834  Waiver with respect to jury unanimity
	 For cases dealing with this subject, see sec. 8.6817.

	11.4835  Waiver of deficiency or incompleteness in individual polling of jury by court
	 For cases dealing with this subject, see sec. 8.6866.

	11.4836  Waiver of challenge to sufficiency of evidence to convict
	 For cases dealing with this subject, see sec. 19.591.


	11.484  Waiver of particular errors or objections relating to sentencing
	11.4841  Waiver of complaint about incorrect information in presentence report
	 For cases dealing with this subject, see secs. 9.128 and 9.236.

	11.4842  Waiver of challenge to restitution order
	 For cases dealing with this subject, see sec. 9.486.

	11.4843  Waiver of right to contest extension of probationary period
	 For cases dealing with this subject, see sec. 9.644.

	11.4844  Waiver of right to complain about errors relating to sentencing
	 For cases dealing with this subject, see sec. 9.93.


	11.485  Waiver of particular errors or objections relating to other procedural matters
	11.4851  Waiver of claim that case was not properly venued
	 For cases dealing with this subject, see sec. 12.26.

	11.4852  Waiver of claim that case was ot properly brought within time set by statute of limitations
	 For cases dealing with this subject, see sec. 12.34.

	11.4853  Waiver of statutory right to be present at various stages of criminal prosecution
	 For cases dealing with this subject, see sec. 12.773.


	11.486  Waiver of particular errors or objections relating to evidentiary matters
	11.4861  Waiver of objection to other crimes evidence
	 For cases dealing with this subject, see sec. 14.34.

	11.4862  Waiver of objection to hearsay rulings
	 For cases dealing with this subject, see sec. 15.76.

	11.4863  Waiver of right to raise issue of sufficiency of evidence to convict
	 For cases dealing with this subject, see sec. 19.591.


	11.487  Waiver of particular errors or objections relating to constitutional rights
	11.4871  Waiver of equal protection claim
	 For cases dealing with this subject, see sec. 23.74.

	11.4872  Waiver of claim of ineffective assistance of counsel
	 For cases dealing with this subject, see secs. 25.2621, 25.2631, and 25.266.

	11.4873  Waiver of confrontation objection
	 For cases dealing with this subject, see sec. 27.42.

	11.4874  Waiver of double jeopardy objection
	 For cases dealing with this subject, see sec. 29.82.

	11.4875  Waiver of right to claim that judge was not impartial
	 For cases dealing with this subject, see sec. 30.54.


	11.488  Waiver of particular errors or objections relaing to other matters
	11.4881  Waiver of challenge to propriety of sentencing as repeater
	 For cases dealing with this subject, see sec. 31.6287.

	11.4882  Waiver of right to contest waiver of juvenile court jurisdiction
	 For cases dealing with this subject, see secs. 42.37 and 42.816.

	11.4883  Waiver of challenge to constitutionality of statute
	 For cases dealing with this subject, see sec. 47.4994.



	11.49  Other Matters
	11.491  Consideration of waived error
	11.4911  In general
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶11.
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶26.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶7-9.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶24.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶45.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶44.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶31.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶25.
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶6.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶13.
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶4.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶28.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶46.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶27.
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶7.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶11-14.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶42.
	 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 625 N.W.2d 666, 2000 Term WCA-262, at ¶7.
	 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 618 N.W.2d 251, 2000 Term WCA-78, at ¶20.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 11-10, sec. 11.4911.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 31.6254.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.

	11.4912  Plain error
	11.49121  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 Nguyen v. United States, 123 S. Ct. 2130 (2003).
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 Term USSC-7.
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 9-30, sec. 9.562.
	 Johnson v. United States, 117 S. Ct. 1544 (1997): 1996 Term, p. 11-5, sec. 11.4912.
	 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 Term, p. 11-7, sec. 11.4911.
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶1-54.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶29.
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶49.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶11-14, 25.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶11.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶29-30.
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶35.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶22.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶9.
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶25.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 19.311.
	 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 (Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 8-7, sec. 8.4412.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 11.4915.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432, and p. 20-15, sec. 20.841.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 11.4611.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212.
	 For cases dealing with this subject in the specific context of the rule that failure to object constitutes waiver, see sec. 11.4221.

	11.49122  Does plain error doctrine apply only to evidentiary error?:  Decisions holding that plain error doctrine applies only to evidentiary error
	 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶27.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.

	11.49123  Does plain error doctrine apply only to evidentiary error?:  Decisions applying plain error doctrine to error other than evidentiary error
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶29, 40-44, 54.
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶11-25.

	11.49124  Need to adequately develop plain-error argument to have it considered by appellate court
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶8.

	11.49125  Party cannot invoke plain error doctrine to obtain review of claimed error when he has made deliberate, strategic waiver of that error
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶36.

	11.49126  Plain error doctrine is reserved for cases were there is likelihood that error has denied defendant a basic constitutional right
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶21.
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶13.
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶25.

	11.49127  Burden is on state to prove that plain error is harmless beyond a reasonable doubt
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶23, 45.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶29.
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶14.

	11.49128  Determining whether plain error is harmless in particular case
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶45-53.
	 State v. Lammers, 2009 WI App 136, 321 Wis. 2d 376, 773 N.W.2d 463, at ¶21.

	11.49129  Plain error rule does not permit court to correct error to appealing party's detriment when other party has not filed cross-appeal raising error
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).


	11.4913  Plain error (cont'd)
	11.49131  In federal court, when defendant fails to make contemporaneous objection to violation of plea agreement, "plain error" rule applies and defendant is entitled to relief only he can satisfy rule's requirements
	 For cases dealing with this subject, see sec. 7.1554.

	11.49132  In federal court, does "structural error" automatically satisfy prejudice prong of plain-error test?
	 Puckett v. United States, 129 S. Ct. 1423 (2009).


	11.4914  In interest of justice (e.g., where real controversy has not been fully tried or there has been a miscarriage of justice)
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. Gove, 148 Wis. 2d 936, 437 N.W.2d 218 (1989): 1988 Term, p. 27-5, sec. 27.451.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 124, sec. 9.29.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶11.
	 State v. Nawrocki, 2008 WI App 23, 308 Wis. 2d 227, 746 N.W.2d 509, at ¶31.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 11.4915.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 6-26, sec. 6.6413.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 157, sec. 10.491.
	 For cases dealing with this subject in the specific context of the rule that failure to object constitutes waiver, see sec. 11.4222.
	 For cases dealing generally with an appellate court's granting a new trial in the interest of justice, see sec. 11.81.

	11.4915  Other circumstances under which waived error will be considered
	11.49151  Constitutional error
	 State v. Whitrock, 161 Wis. 2d 960, 468 N.W.2d 696 (1991): 1990 Term, p. 11-9, sec. 11.4714.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.
	 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 (Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.
	 For cases dealing with this subject in the specific context of the rule that failure to object constitutes waiver, see sec. 11.4223.

	11.49152  Importance of issue or question
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 31.6254.
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.
	 For cases dealing with this subject in the specific context of the rule that failure to object constitutes waiver, see sec. 11.4224.


	11.4916  Other circumstances under which waived error will be considered (cont'd)
	11.49161  Error affecting subject matter jurisdiction
	 For cases dealing with the rule that an objection to subject-matter jurisdiction cannot be waived, see sec. 12.127.
	 For cases dealing with this subject in the specific context of the rule that failure to object constitutes waiver, see sec. 11.4225.

	11.49162  Issue warrants appellate court's consideration
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 11-5, sec. 11.4222.
	 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 (1987): 1986 Term, p. 204, sec. 10.81.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841.
	 For cases dealing with this subject in the specific context of the rule that failure to object constitutes waiver, see sec. 11.4226.

	11.49163  Where defendant has been convicted of crime that appellate court later decides is beyond legislature's constitutional power to create
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.

	11.49164  When legal question is presented that court of appeals decides to address
	 State ex rel. Kaminski v. Schwarz, 2000 WI App 159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term WCA-23, at ¶8.

	11.49165  When it is in the interest of good judicial administration to do so
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶37.

	11.49166  Where there are no factual issues that require resolution
	 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 625 N.W.2d 666, 2000 Term WCA-262, at ¶7.

	11.49167  When case presents important recurring issue
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶42.

	11.49168  In interest of judicial economy where matter is of statewide importance or interest
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶11.

	11.49169  Where state did not argue waiver in trial court and trial court has addressed issue
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶12.


	11.4917  Other circumstances under which waived error will be considered (cont'd)
	11.49171  Where parties have fully addressed issues and there are no factual issues that need to be resolved
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶13.

	11.49172  Where consideration of waived error will promote judicial economy by avoiding later ineffective-assistance-of-counsel proceedings
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶7.

	11.49173  Compelling circumstances
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 11-8, sec. 11.4913.

	11.49174  In interest of judicial economy
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶1.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.

	11.49175  Issue is inextricably related to issue preserved for appellate review
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 11-6, sec. 11.4915.

	11.49176  Question of law
	 State v. Greenwold, 181 Wis. 2d 881, 512 N.W.2d 237 (Ct. App. 1994): 1993 Term, p. 22-4, sec. 22.4211.

	11.49177  Question of law not dependent upon specific facts of case, which is likely to arise in the future
	 Ashford v. Division of Hearings and Appeals, 177 Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 Term, p. 41-1, sec. 41.391.

	11.49178  Strength of social policy implicit in statutory protection alleged denied
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523.

	11.49179  Where consideration of waived error would serve proper administration, or best interests, of justice
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 11-10, sec. 11.4914.
	 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512.


	11.4918  Other circumstances under which waived error will be considered (cont'd)
	11.49181  Where court would have to decide issue anyway in different context
	 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512.

	11.49182  Issue is of statewide concern
	 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812.

	11.49183  When court of appeals decides to consider issue
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶11.

	11.49184  Where case presents ongoing legal issue that merits court's attention
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶4.

	11.49185  Where issue is significant and both parties have fully briefed and argued it on appeal
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶13.

	11.49186  Where error affects proper relations between circuit court and jury
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶28.

	11.49187  When error raises question of sufficient public interest and raises question of law that both sides have briefed
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶26.

	11.49188  Issue involves question of law, has been fully briefed by parties, and is of sufficient public interest to merit decision
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶44.

	11.49189  When both parties failed to make objections in timely manner, but have fully briefed important substantive issue
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶38.


	11.4919  Other matters relating to the consideration of waived error
	11.49191  Waiver rule is matter of judicial administration from which appellate court may depart
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶44.
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 11-8, sec. 11.4914.

	11.49192  Limitations on court of appeals' consideration of waived error
	 For cases dealing with this subject, see sec. 11.4981.

	11.49193  When error has been waived by lack of objection, normal procedure is to address whether defense counsel afforded ineffective assistance by failing to object
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶47.

	11.49194  Litigant cannot fairly be held to have waived argument invoking theory or doctrine that, at the time, court of competent jurisdiction had not yet recognized or announced
	 For cases dealing with this subject, see sec. 11.4693.

	11.49195  When consideration of waived error will clarify issue of statewide importance
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶44.



	11.492  Errors that cannot be waived by failure to object or otherwise raise them when they occur
	11.4921  In general
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶31-32.

	11.4922  Violation of right to unanimous jury verdict
	 For cases dealing with this subject, see sec. 8.68171.

	11.4923  Lack of subject-matter jurisdiction
	 For cases dealing with this subject, see sec. 12.127.

	11.4924  Errors that result in conviction of nonexistent crime
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.


	11.493  Effect of strategic waiver
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶11.
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 67, sec. 9.25.
	 Murray v. State, 83 Wis. 2d 621, 266 N.W.2d 288 (1978): 1977 Term, p. 67, sec. 9.25.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶36.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 31-11, sec. 31.62322.
	 State v. Jones, 179 Wis. 2d 215, 507 N.W.2d 351 (Ct. App. 1993): 1993 Term, p. 14-9, sec. 14.341.
	 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852.
	 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323.
	 Vanlue v. State, 87 Wis. 2d 455, 275 N.W.2d 115 (Ct. App. 1978): 1978 Term, p. 93, sec. 9.271.

	11.494  Withdrawal of objection
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 8-14, sec. 8.565.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 131, sec. 10.494.

	11.495  Respondent does not waive right to argue particular position on appeal by taking contrary position or failing to argue that position in trial court; respondent may advance for first time on appeal any argument that will sustain trial court's ruling
	11.4951  In general
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 38-13, sec. 38.8211.
	 Ryder v. United States, 115 S. Ct. 2031 (1995): 1994 Term, p. 11-9, sec. 11.4941.
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 11-6, sec. 11.4931.
	 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 770 N.W.2d 779, at ¶7.
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶12.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶30.
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 11-6, sec. 11.4931.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.842.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 11-6, sec. 11.4911.
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 11-6, sec. 11.471.
	 For cases dealing with the application of this rule in the context of instructional error, see sec. 8.566.
	 For cases dealing generally with an appellate court's right to affirm a trial court's ruling on a basis rejected by, or not relied upon by, trial court, see sec. 11.842.

	11.4952  Respondent does not waive right to argue on appeal that instruction should not have been given by requesting or failing to object to it in trial court
	 For cases dealing with this subject, see sec. 8.566.

	11.4953  Waiver does occur if failure to make argument in trial court leaves insufficient record to address issue
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶12.
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 11-6, sec. 11.4911.
	 State v. Milashoski, 159 Wis. 2d 99, 464 N.W.2d 21 (Ct. App. 1990): 1990 Term, p. 1-7, sec. 1.123.
	 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 (Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842.

	11.4954  Rule does not apply when defendant who obtains suppression of evidence for violation of one constitutional right tries to argue in alternative that evidence should also be suppressed because of violation of different constitutional right never asserted below
	 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 (1994): 1993 Term, p. 1-32, sec. 1.931.

	11.4955  Waiver may occur when question involves exercise of discretion and trial court did not have notice that issue was before it and therefore did not address issue
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 11-10, sec. 11.4922.

	11.4956  Waiver does occur if failure to make argument in trial court has deprived opposing party of opportunity (1) to remedy defect upon which respondent's argument is based (e.g., failure to make sufficient offer of proof), (2) to present evidence relevant to determining whether basis for affirmance exists, or (3) to cure omission that provides grounds for that basis for affirmance
	 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 38.65121.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.

	11.4957  Rule does not apply when state argues contrary position on appeal simply to obtain remand of case for factual determination that might support trial court's result
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.


	11.496  Other matters
	11.4961  "Invited response" or "invited error"
	 For cases dealing with this subject, see sec. 11.462.

	11.4962  If argument made below, appellant does not waive right to raise issue by failure to have cited critical decision in support of that argument
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.

	11.4963  Waiver of right to raise waiver
	11.49631  In general
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶36-38.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶12.
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43.

	11.49632  By failing to object when other party to appeal requests court of appeals to take action related to disputed issue, e.g., staying of appeal until another case addressing issue is decided, remanding case to trial court for proceedings related to issue, etc.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶12.


	11.4964  Sufficiency of "standing objection" to preserve error for review
	11.49641  In general
	11.49642  When expert witness is permitted to testify in sexual assault case to common characteristics of sexual assault victim and to consistency of those characteristics with those of victims in case at hand, and when expert presents extensive testimony on those and related subjects, standing objection is insufficient to preserve challenges to Haseltine violations
	 For cases dealing with this subject, see sec. 20.8417.


	11.4965  Waiver is not matter of jurisdiction, but rather rule of judicial administration that court, in exercise of discretion, may choose not to employ
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶44.
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶7-9.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶24.
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶12.
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶6.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶32.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶11.
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶11.

	11.4966  Counsel need not object when point at issue is one on which court has just recently ruled
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶32.

	11.4967  Party does not abandon issue, insofar as supreme court consideration of it is concerned, by conceding in reply brief that party's position has been rejected in binding supreme court precedent
	 For cases dealing with this subject, see sec. 11.4722.

	11.4968  Litigant cannot fairly be held to have waived argument invoking theory or doctrine that, at the time, court of competent jurisdiction had not yet recognized or announced
	 For cases dealing with this subject, see sec. 11.4693.

	11.4969  To avoid waiving argument on appeal, party must develop argument in principle brief; party cannot preserve argument by asking for opportunity to file supplemental brief making that argument
	 For cases dealing with this subject, see sec. 11.3445.


	11.497  Other matters (cont'd)
	11.4971  Judicial estoppel
	 For cases dealing with this subject, see sec. 12.623.

	11.4972  If argument made below, appellant does not waive right to raise issue by failure to have cited critical decision in support of that argument
	 State v. Greenwold, 181 Wis. 2d 881, 512 N.W.2d 237 (Ct. App. 1994): 1993 Term, p. 22-4, sec. 22.4211.

	11.4973  Effect of failure to raise issue on appeal or first sec. 974.06 motion on right to raise it on subsequent sec. 974.06 motion
	 For cases dealing with this subject, see secs. 10.243 and 10.244.

	11.4974  Concession on issue of law does not bind appellate court
	 For cases dealing with this subject, see sec. 11.89652.

	11.4975  Waiver does not occur when defendant's acquiescence in challenged action is product of Hobson's choice (i.e., defendant forced to make choice constituting waiver)
	 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 (Ct. App. 1998): 1998 Term, p. 8-13, sec. 8.14222.

	11.4976  Waiver rule applies with equal force to state, when state is appellant
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.

	11.4977  If issue raised in trial court, party may be permitted to change position on issue in appellate court
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 11-10, sec. 11.495.

	11.4978  Waiver may not occur if failure to raise issue was result of reasonable but mistaken view of applicable law
	 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 (Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912.

	11.4979  Issue raised but not briefed or argued is deemed abandoned
	11.49791  In general
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 11-5, sec. 11.492.

	11.49792  When issue was raised and argued in circuit court, but is not briefed or argued in court of appeals, it is deemed abandoned
	 For cases dealing with this subject, see sec. 11.47452.



	11.498  Other matters (cont'd)
	11.4981  Limitations on court of appeals' review of waived error
	11.49811  In general
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.

	11.49812  Error in instructions
	 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, at ¶8.
	 For cases dealing with limitations on court of appeals' consideration of waived error in the context of jury instructions, see sec. 8.567.


	11.4982  Proponent of evidence need not anticipate objection
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 20-7, sec. 20.853.

	11.4983  Party objecting to admission of evidence need not specify rule into which the evidence does not fit
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.

	11.4984  Need to reraise issue or to object at trial after motion in limine made and disposed of at pretrial hearing
	11.49841  Need for maker of motion in limine to reraise issue or to object at trial
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶27, 30.
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶25.
	 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 (Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 11-10, sec. 11.497.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 11-6, sec. 11.494.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 11-10, sec. 11.478.

	11.49842  Need for opposer of motion in limine to reraise issue or to object at trial
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.

	11.49843  If issue not reraised or objection not made at trial, party is confined to issues presented and arguments made at pretrial hearing on motion in limine; cannot raise new argument or objection based on new matters presented at trial
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.


	11.4985  Purpose, reasons, and justifications for requirement of contemporaneous objection and waiver or forfeiture rule in general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶30.
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶42.
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶19.
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶25.
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶37.
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶21.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶14.
	 State v. English-Lancaster, 2002 WI App 74, 252 Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, at ¶15.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶41.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 19.311.
	 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 (Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221.
	 For cases dealing with the reason for the waiver rule based on failure to object, see sec. 11.428.

	11.4986  Appellate court will not elevate form over substance when addressing question of waiver
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.

	11.4987  Conceptualizing and labeling "waiver" as "forfeiture"
	11.49871  In general
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶28-29.
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶15.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶22.
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶14.

	11.49872  Difference between "waiver" and "forfeiture"
	 Puckett v. United States, 129 S. Ct. 1423 (2009).
	 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 Term, p. 11-8, sec. 11.497.
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶29.
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶15.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶22.

	11.49873  "Waiver rule" might better be labeled "forfeiture rule"; "forfeit" is more appropriate term than "waive" when party loses right to raise issue on appeal through procedural default
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶28.
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶18.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶7.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶22.


	11.4988  Importance of waiver rule
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.


	11.499  Other matters (cont'd)
	11.4991  When objection to witness's anticipated testimony made outside of presence of jury before witness testifies, objection need not be repeated in presence of jury when witness testifies to preserve claimed error for appeal
	 For cases dealing with this subject, see sec. 11.42194.

	11.4992  Citation of additional authority and legal analysis on appeal with respect to argument made in trial court does not constitute new argument or advancement of new theory on appeal that appellate court will deemed waived
	 For cases dealing with this subject, see sec. 11.4692.

	11.4993  Effect of decision of International Court of Justice requiring states to consider claim under Vienna Convention on Consular Relations even though it is procedurally barred because of failure of defendant to properly raise or preserve it
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).

	11.4994  Effect of President's Memorandum attempting to enforce decision of International Court of Justice requiring states to consider claim under Vienna Convention on Consular Relations even though it is procedurally barred because of failure of defendant to properly raise or preserve it
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).

	11.4995  Waiver does not occur when error first appears in trial court's decision and state seeks review of that decision at earliest possible time
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶44-45.




	11.5  Mootness
	11.51  General Principles
	11.511  In general
	 Alvarez v. Smith, 130 S. Ct. 576 (2009).
	 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 1999 Term, p. 30-7, sec. 30.9815.
	 Calderon v. Moore, 116 S. Ct. 2066 (1996): 1995 Term, p. 11-12, sec. 11.521.
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 11-9, sec. 11.52.
	 Hernandez v. New York, 111 S. Ct. 1859 (1991): 1990 Term, p. 11-10, sec. 11.51.
	 DeaKins v. Monaghan, 108 S. Ct. 523 (1988): 1987 Term, p. 11-13, sec. 11.8811.
	 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 2735 (1986): 1985 Term, p. 215, sec. 13.714.
	 Board of License Commissioners v. Pastore, 105 S. Ct. 685 (1985): 1984 Term, p. 169, sec. 10.52.
	 Globe Newspaper Co. v. Superior Court, 102 S. Ct. 2613 (1982): 1981 Term, p. 132, sec. 10.51.
	 Lane v. Williams, 102 S. Ct. 1322 (1982): 1981 Term, p. 132, sec. 10.51.
	 Murphy v. Hunt, 102 S. Ct. 1181 (1982): 1981 Term, p. 131, sec. 10.51.
	 Princeton University v. Schmid, 102 S. Ct. 867 (1982): 1981 Term, p. 137, sec. 10.8811.
	 Vitek v. Jones, 100 S. Ct. 1254 (1980): 1979 Term, p. 124, sec. 9.31.
	 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 1978 Term, p. 94, sec. 9.31.
	 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 N.W.2d 673, at ¶14.
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶15-17.
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶4-8.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶32.
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶11.
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶7.
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶10.
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶7.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶18-19.
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶13-14.
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 11-9, sec. 11.511.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 11-7, sec. 11.51.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 153, sec. 10.51.
	 State v. Firkus, 119 Wis. 2d 154, 350 N.W.2d 82 (1984): 1983 Term, p. 194, sec. 10.51.
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 194, sec. 10.51.
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 158, sec. 10.51.
	 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 762 (1982): 1982 Term, p. 158, sec. 10.51.
	 State v. Shumate, 107 Wis. 2d 460, 319 N.W.2d 834 (1982): 1981 Term, p. 131, sec. 10.51.
	 State ex rel. McDonald v. Circuit Court, 100 Wis. 2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 115, sec. 10.51.
	 In Interest of V.L.H., 98 Wis. 2d 430, 297 N.W.2d 23 (1980): 1980 Term, p. 115, sec. 10.51.
	 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 (1980): 1980 Term, p. 115, sec. 10.51.
	 State ex rel. Steiger v. Eich, 86 Wis. 2d 390, 272 N.W.2d 380 (1978): 1978 Term, p. 94, sec. 9.31.
	 State ex rel. Department of Health and Social Services v. Circuit Court, 84 Wis. 2d 707, 267 N.W.2d 373 (1978): 1977 Term, p. 67, sec. 9.31.
	 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 N.W.2d 285 (1978): 1977 Term, p. 67, sec. 9.31.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶16.
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶10-11.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.
	 State ex rel. Olson v. Litscher, 2000 WI App 61, 233 Wis. 2d 685, 608 N.W.2d 425: 1999 Term, p. 41-1, sec. 41.211.
	 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 (Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311.
	 In Interest of Trent N., 212 Wis. 2d 728, 569 N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, sec. 42.1311.
	 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 (Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212.
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213.
	 State ex rel. Strong v. Circuit Court, 184 Wis. 2d 223, 516 N.W.2d 451 (Ct. App. 1994): 1993 Term, p. 11-7, sec. 11.523.
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 42.641.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411.
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 11-6, sec. 11.51.
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281.
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 11-6, sec. 11.51.
	 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962.
	 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 (Ct. App. 1986): 1986 Term, p. 199, sec. 10.52.
	 State ex rel. Storer Broadcasting Co. v. Gorenstein, 131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 1985 Term, p. 153, sec. 10.51.
	 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 (Ct. App. 1984): 1983 Term, p. 194, sec. 10.51.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 194, sec. 10.51.
	 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, sec. 10.2811.
	 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. App. 1983): 1982 Term, p. 158, sec. 10.51.
	 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1742.

	11.512  Federal court has no authority to give opinion on moot question
	 Alvarez v. Smith, 130 S. Ct. 576 (2009).
	 Calderon v. Moore, 116 S. Ct. 2066 (1996): 1995 Term, p. 11-12, sec. 11.521.
	 Church of Scientology v. United States, 113 S. Ct. 447 (1992): 1992 Term, p. 11-9, sec. 11.512.

	11.513  Effect of defendant's death
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.

	11.514  Service of sentence does not moot attack on conviction
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 1999 Term, p. 11-11, sec. 11.512.

	11.515  Effect of appellate court's finding of mootness on decision from which appeal has been taken:  should decision be allowed to stand or should it be vacated?
	 Alvarez v. Smith, 130 S. Ct. 576 (2009).

	11.516  Even if parties agree on resolution of issue presented for review, case is not moot if parties continue to seek different relief from court
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).


	11.52  Particular Situations
	11.521  Review of decision to impose monetary condition of release on indigent misdemeanor defendant after decision on appeal moots argument for release while it was pending
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 11-2, sec. 11.3213.

	11.522  When trial court has suppressed statement, defendant's complaint that statement should have been suppressed is moot
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.

	11.523  Attack on condition of probation after probation successfully completed
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.

	11.524  Attack on failure to give credit on sentence or its equivalent (e.g., juvenile disposition) for predisposition time spent in custody after sentence or its equivalent has expired
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 11-9, sec. 11.511.

	11.525  Attack on order requiring HIV testing after testing has taken place
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411.

	11.526  When defendant contends prosecution for two offenses in single proceeding violates double jeopardy, acquittal of one charge renders issue moot
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-3, sec. 6.1713.

	11.527  Review of issue of timeliness of denied substitution request, after judge whose removal was requested has been removed from case
	 State ex rel. Strong v. Circuit Court, 184 Wis. 2d 223, 516 N.W.2d 451 (Ct. App. 1994): 1993 Term, p. 11-7, sec. 11.523.

	11.528  Review of juvenile court's right to order disclosure of identity of juvenile, after disclosure made
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 42.641.

	11.529  Attack on transfer to out-of-state prison when defendant has been returned to in-state prison
	 State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200, 2000 Term WSC-211, at ¶1.


	11.53  Particular Situations (cont'd)
	11.531  State's grant of new trial in accord with federal district court's order and subsequent appeal of district court order to circuit court
	 Calderon v. Moore, 116 S. Ct. 2066 (1996): 1995 Term, p. 11-12, sec. 11.521.

	11.532  Claim of right to appeal when court of appeals has granted permission to appeal
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.

	11.533  Review of validity of conditions placed on incarcerated defendant pending trial after defendant has been convicted and sent to prison
	 State v. Orlik, 226 Wis. 2d 527, 595 N.W.2d 468 (Ct. App. 1999): 1998 Term, p. 6-11, sec. 6.3311.

	11.534  Expiration of sentence when attack is made on revocation of parole
	 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 Term, p. 10-23, sec. 10.6922.

	11.535  Cancellation of controlled substances tax assessment upon which defendant based claim that criminal prosecution for drug offense violated double jeopardy
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 29-13, sec. 29.7722.

	11.536  Amendment of statute at issue
	 In Interest of Trent N., 212 Wis. 2d 728, 569 N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, sec. 42.1311.

	11.537  Settlement of underlying administrative appeal
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.

	11.538  Finding of admissibility of particular evidence moots question whether defendant prejudiced because some jurors became aware of evidence from non-judicial source
	 In Interest of Trent N., 212 Wis. 2d 728, 569 N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, sec. 42.1311.

	11.539  Review of questions of  law arising out of John Doe proceeding when those questions raise moot issues
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶18-20.


	11.54  Particular Situation (cont'd)
	11.541  When appeal disposed of on one issue, arguments relating to other issues are rendered moot and appellate court need not address them
	 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 (Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512.

	11.542  Where defendant not released from prison as required upon reaching mandatory release date, but defendant released before court is able to address question of propriety of continued confinement
	 State ex rel. Olson v. Litscher, 2000 WI App 61, 233 Wis. 2d 685, 608 N.W.2d 425: 1999 Term, p. 41-1, sec. 41.211.

	11.543  Attack on conviction after sentence has been fully served
	 For cases dealing with this subject, see sec. 11.514.

	11.544  Where state supreme court has declared public nudity statute unconstitutional and party who ran night club featuring exotic dancing and who was prevailing party in state court closes night club and asks U.S. Supreme Court to declare case moot
	 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 1999 Term, p. 30-7, sec. 30.9815.

	11.545  When party does not have viable claim for relief in judicial proceeding, his or her complaint about failure to honor request for substitution of judge in that proceeding is moot
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.

	11.546  When defendant challenging probation or parole revocation has been discharged from sentence
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶11.
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.

	11.547  Of attack on juvenile delinquency proceeding after dispositional order has expired
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶10-11.

	11.548  Expiration of sentence when defendant is claiming trial court considered improper factor in sentencing
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶13-15.

	11.549  Other situations
	 Minnesota v. Dickerson, 113 S. Ct. 2130 (1993): 1992 Term, p. 11-9, sec. 11.52.
	 Church of Scientology v. United States, 113 S. Ct. 447 (1992): 1992 Term, p. 11-9, sec. 11.52.
	 United States v. R.L.C., 112 S. Ct. 1329 (1992): 1991 Term, p. 11-6, sec. 11.52.
	 Hernandez v. New York, 111 S. Ct. 1859 (1991): 1990 Term, p. 8-4, sec. 8.1416.
	 United States v. Montalvo-Murillo, 110 S. Ct. 2072 (1990): 1989 Term, p. 6-7, sec. 6.611.
	 DeaKins v. Monaghan, 108 S. Ct. 523 (1988): 1987 Term, p. 11-13, sec. 11.8811.
	 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 2735 (1986): 1985 Term, p. 215, sec. 13.714.
	 Department of Treasury v. Galioto, 106 S. Ct. 2683 (1986): 1985 Term, p. 153, sec. 10.52.
	 United States v. Koecher, 106 S. Ct. 1253 (1986): 1985 Term, p. 154, sec. 10.52.
	 Board of License Commissioners v. Pastore, 105 S. Ct. 685 (1985): 1984 Term, p. 169, sec. 10.52.
	 Lane v. Williams, 102 S. Ct. 1322 (1982): 1981 Term, p. 132, sec. 10.51.
	 Princeton University v. Schmid, 102 S. Ct. 867 (1982): 1981 Term, p. 137, sec. 10.8811.
	 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, p. 133, sec. 10.52.
	 Pennsylvania v. Mimms, 98 S. Ct. 330 (1977): 1977 Term, p. 67, sec. 9.32.
	 In Interest of W.P., 153 Wis. 2d 50, 449 N.W.2d 615 (1990): 1989 Term, p. 42-6, sec. 42.441.
	 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 411 (1988): 1987 Term, p. 11-15, sec. 11.8952.
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 195, sec. 10.52.
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 158, sec. 10.51.
	 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 762 (1982): 1982 Term, p. 158, sec. 10.51.
	 State ex rel. McDonald v. Circuit Court, 100 Wis. 2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 115, sec. 10.51.
	 In Interest of V.L.H., 98 Wis. 2d 430, 297 N.W.2d 23 (1980): 1980 Term, p. 115, sec. 10.51.
	 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 (1980): 1980 Term, p. 115, sec. 10.51.
	 State ex rel. Hawkins v. Department of Health and Social Services, 92 Wis. 2d 420, 284 N.W.2d 680 (1979): 1979 Term, p. 132, sec. 10.53.
	 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 11-6, sec. 11.52.
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281.
	 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.711.
	 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962.
	 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 (Ct. App. 1986): 1986 Term, p. 199, sec. 10.52.
	 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 (Ct. App. 1986): 1986 Term, p. 199, sec. 10.52.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.
	 State ex rel. Storer Broadcasting Co. v. Gorenstein, 131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 1985 Term, p. 153, sec. 10.51.
	 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 (Ct. App. 1984): 1983 Term, p. 194, sec. 10.51.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 194, sec. 10.51.
	 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, sec. 10.2811.
	 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. App. 1983): 1982 Term, p. 158, sec. 10.51.
	 State ex rel. Foshey v. Department of Health and Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. App. 1981): 1980 Term, p. 116, sec. 10.523.


	11.55  Particular situations (cont'd)
	11.551  Defendant's contention that he was improperly denied right to counsel at plea hearing is rendered moot by appellate court's finding that plea colloquy was defective on other grounds and by subsequent appointment of postconviction counsel
	 State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 2002 Term WCA-205, at ¶38.

	11.552  When attack is on deferred prosecution agreement in juvenile case and juvenile has violated terms of agreement and case had been returned to court for prosecution
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶7.

	11.553  When multiple charges or convictions are alleged to be multiplicitous or in violation of double jeopardy, and court vacates conviction on count or counts that are alleged to be multiplicitous or in violation of double jeopardy
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶16.

	11.554  When defendant is attacking failure to inform him of deportation consequences of plea, but he has served sentence and been deported
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶10.

	11.555  When individual is challenging revocation of his supervised release under ch. 980, but since initiation of challenge has been granted supervised release
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶6-12.

	11.556  Fact that defendant did not recover stolen items does not render moot his argument that plea agreement that conviction would be amended to lesser offense if he recovered stolen items was invalid
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶12.

	11.557  Juvenile's attack on extension of dispositional order after juvenile turns 18 and is no longer subject to juvenile code
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶4-8.

	11.558  Attack by person committed under ch. 980 on state's failure to release him after court ordered supervised release, when court has subsequently found him not suitable for release
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶15-17, 28.

	11.559  When appellant no longer desires relief given by lower court
	 Arave v. Hoffman, 128 S. Ct. 749 (2008).


	11.56  Particular situations (cont'd)
	11.561  Attack on trial court's decision regarding amount of reconfinement time defendant must serve after revocation of supervised release, when reconfinement time that court ordered has been served
	 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 N.W.2d 673, at ¶14.

	11.562  Running of statute of limitations on crime that is subject of John Doe proceeding
	 For cases dealing with this subject, see sec. 4.2972.

	11.563  Attack on constitutionality of forfeiture proceeding (e.g., forfeiture of property used in commission of offense) when property has been returned to owner who has mounted attack
	 Alvarez v. Smith, 130 S. Ct. 576 (2009).



	11.6  Standards Of Review
	11.61  Review Of Discretionary Determinations In General
	11.611  General principles
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	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322.
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231.
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.
	 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 (Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 11-7, sec. 11.611.
	 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 18-3, sec. 18.5222.
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	 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 860 (Ct. App. 1991): 1990 Term, p. 11-11, sec. 11.611.
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	 State v. Weber, 146 Wis. 2d 817, 433 N.W.2d 583 (Ct. App. 1988): 1988 Term, p. 11-7, sec. 11.612.
	 State v. Foley, 142 Wis. 2d 331, 417 N.W.2d 920 (Ct. App. 1987): 1987 Term, p. 9-13, sec. 9.5221.
	 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 (Ct. App. 1987): 1987 Term, p. 11-7, sec. 11.611.
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 11-7, sec. 11.612.
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 118, sec. 5.92.
	 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 (Ct. App. 1984): 1983 Term, p. 96, sec. 4.62.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 103, sec. 4.8211.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 89, sec. 4.363.
	 State ex rel. Johnson v. Williams, 114 Wis. 2d 354, 338 N.W.2d 320 (Ct. App. 1983): 1983 Term, p. 191, sec. 10.2811.
	 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 (Ct. App. 1982): 1982 Term, p. 89, sec. 5.342.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 134, sec. 10.711.
	 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 (Ct. App. 1981): 1981 Term, p. 135, sec. 10.712.
	 State v. Ascencio, 92 Wis. 2d 822, 285 N.W.2d 910 (Ct. App. 1979): 1979 Term, p. 128, sec. 9.59.
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	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575.
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	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322.
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 11-7, sec. 11.613.
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 11-7, sec. 11.611.
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 11-7, sec. 11.614.
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	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶43.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶37.
	 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 N.W.2d 62, 2001 Term WSC-23, at ¶28.
	 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 (1998): 1997 Term, p. 8-4, sec. 8.1321.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. McCallum, 208 Wis. 2d 463, 561 N.W.2d 707 (1997): 1996 Term, p. 10-16, sec. 10.4363.
	 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 (1995): 1994 Term, p. 8-18, sec. 8.6913.
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-8, sec. 42.5222.
	 State v. Daniels, 160 Wis. 2d 85, 465 N.W.2d 633 (1991): 1990 Term, p. 40-1, sec. 40.311.
	 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 600 (1990): 1989 Term, p. 11-7, sec. 11.611.
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 18-2, sec. 18.551.
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 165, sec. 10.714.
	 State v. Brooks, 113 Wis. 2d 347, 335 N.W.2d 354 (1983): 1982 Term, p. 165, sec. 10.714.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶7.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶9.
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶10.
	 State v. Haase, 2006 WI App 86, 293 Wis. 2d 322, 716 N.W.2d 526, at ¶5.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶8.
	 In Interest of Daniel T., 2003 WI App 200, 266 Wis. 2d 1032, 670 N.W.2d 95, at ¶4.
	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶8.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 (Ct. App. 1996): 1996 Term, p. 16-1, sec. 16.1411.
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431.
	 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 10.4353.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 15-1, sec. 15.22.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322.
	 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 (Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442.
	 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 (Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 11-7, sec. 11.611.
	 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 (Ct. App. 1988): 1988 Term, p. 9-2, sec. 9.211.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 20-11, sec. 20.861.
	 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 (Ct. App. 1987): 1987 Term, p. 11-8, sec. 11.614.
	 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 (Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611.
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 11-8, sec. 11.614.
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 117, sec. 5.92.

	11.6142  When trial court has applied mistaken view of the law, reversal not required if application of proper legal analysis supports trial court's conclusion
	 For cases dealing with this subject, see sec. 11.6163.

	11.6143  When trial court exercises discretion based on misunderstanding of law, appellate court generally remands case to trial court, but may decide issue when there is only one reasonable conclusion regarding issue
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.


	11.615  Trial court's exercise of discretion must be based on facts in record; factual basis for ruling must exist in record
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶28.
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶16.
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶20.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶37.
	 State v. Canedy, 161 Wis. 2d 565, 469 N.W.2d 163 (1991): 1990 Term, p. 11-10, sec. 11.611.
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 18-2, sec. 18.551.
	 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 (1989): 1988 Term, p. 13-5, sec. 13.373.
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶8.
	 State v. Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 (Ct. App. 1991): 1990 Term, p. 11-11, sec. 11.617.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.617.

	11.616  Appellate court's power to sustain discretionary decision on basis other than that relied on by trial court
	11.6161  Appellate court may sustain discretionary decision on basis other than that relied on by trial court
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶16.
	 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 10.842.
	 State v. Ralph, 156 Wis. 2d 433, 456 N.W.2d 657 (Ct. App. 1990): 1989 Term, p. 9-4, sec. 9.26.
	 For cases dealing generally with an appellate court's right to affirm the ruling of the trial court on a basis rejected by or not relied upon by the trial court, see sec. 11.842.

	11.6162  Appellate court may not exercise trial court's discretion
	 State v. Franklin, 148 Wis. 2d 1, 434 N.W.2d 609 (1988): 1988 Term, p. 11-8, sec. 11.6191.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶27.
	 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 638 N.W.2d 903, 2001 Term WCA-184, at ¶16.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶34.

	11.6163  When trial court has applied mistaken view of the law, reversal not required if application of proper legal analysis supports trial court's conclusion
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.

	11.6164  When trial court has made error that underlies exercise of its discretion, appellate court may not exercise trial court's discretion for it, but must remand to permit trial court to exercise its discretion
	 For cases dealing with this subject, see sec. 11.6133.

	11.6165  When trial court has exercised discretion based on error of law, appellate court will ordinarily remand case to trial court, but may decide issue itself when there is only one reasonable conclusion regarding it
	 For cases dealing with this subject see sec. 11.6143.

	11.6166  Appellate court's power to affirm ruling on basis not relied upon by trial court in general
	 For cases dealing with this subject, see sec. 11.842.


	11.617  Other principles
	11.6171  Discretionary determination will not be overturned on ground not brought to trial court's attention
	 State v. Lombard, 2004 WI App 52, 271 Wis. 2d 529, 678 N.W.2d 338, at ¶27.
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 (Ct. App. 1989): 1989 Term, p. 11-7, sec. 11.615.
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.618.
	 For cases supporting the proposition that trial court does not abuse its discretion by failing to consider a factor not called to its attention, see sec. 11.6195.
	 For cases dealing with the waiver of error by failure to ask the trial court to exercise required discretion, see sec. 11.464.

	11.6172  When judge exceeds his or her powers, it is erroneous exercise of discretion
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶10.

	11.6173  Court erroneously exercises discretion when discretionary ruling contravenes nondiscretionary statute
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶8.

	11.6174  Circuit court not required to provide reasons on record for its credibility determinations
	 For cases dealing with this subject, see sec. 11.6254.


	11.618  Other principles (cont'd)
	11.6181  Abuse of discretion will not be found where defendant failed to ask trial court to exercise discretion
	11.61811  In general
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352.
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.

	11.61812  Defendant not required to ask trial court to exercise discretion when exercise of discretion required as matter of law
	 State v. Barney, 213 Wis. 2d 344, 570 N.W.2d 731 (Ct. App. 1997): 1997 Term, p. 9-17, sec. 9.4982.


	11.6182  Determining whether issue presents question of law or exercise of discretion
	 In Interest of Trent N., 212 Wis. 2d 728, 569 N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, sec. 42.1311.

	11.6183  When supreme court is reviewing discretionary decision by court of appeals, it applies same standards that apply to review of trial court's exercise of discretion
	 For cases dealing with this subject, see sec. 11.2184.

	11.6184  Court erroneously exercises discretion if it does not properly apply law
	 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 (Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912.

	11.6185  Discretion improperly exercised when court fails to consider appropriate factors; discretionary decision must be based on relevant factors
	 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 623 N.W.2d 179, 2000 Term WCA-160, at ¶4, 6.
	 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 (Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413.
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 6-8, sec. 6.8912.

	11.6186  Discretion improperly exercised when trial court relies upon irrelevant or immaterial factors
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.

	11.6187  Questions of law that arise in reviewing exercise of discretion are independently reviewed
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶37.

	11.6188  In exercising discretion, court should give parties full opportunity to state their respective positions
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶38, 42.

	11.6189  Review of whether trial court applied proper legal standard in exercising discretion
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶14.


	11.619  Other principles (cont'd)
	11.6191  Abuse-of-discretion standard permits opposite conclusions to be reached on same issue without finding either to be an abuse of discretion
	11.61911  Abuse of discretion standard may permit two courts to reach opposite conclusions on same issue, yet both be sustained
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶58.
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-8, sec. 42.5222.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 11-7, sec. 11.611.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.616.
	 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 (Ct. App. 1987): 1987 Term, p. 12-2, sec. 12.681.

	11.61912  When reviewing discretionary determinations, appellate court will not reverse simply because it would have reached a result different than that reached by trial court
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶6.
	 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 (Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.


	11.6192  Effect of party's withholding of information vital to exercise of discretion
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234.

	11.6193  Exercise of discretion where legislature has identified standards to be applied in exercising discretion
	 United States v. Taylor, 108 S. Ct. 2413 (1988): 1987 Term, p. 6-12, sec. 6.9121.

	11.6194  Discretion improperly exercised when based on preconceived policy or fixed notion; coming to same conclusion for same blanket reason in every case despite facts of each case does not constitute exercise of discretion
	 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 (1990): 1990 Term, p. 11-11, sec. 11.6122.
	 Melone v. State, 2001 WI App 13, 240 Wis. 2d 451, 623 N.W.2d 179, 2000 Term WCA-160, at ¶4, 6.
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335.

	11.6195  Trial court does not abuse discretion by failing to consider factor not called to its attention
	 State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 (Ct. App. 1992): 1991 Term, p. 6-21, sec. 6.6413.
	 For cases dealing with the waiver of error by failure to ask the trial court to exercise required discretion, see sec. 11.464.
	 For cases supporting the proposition that a discretionary determination will not be overturned on a ground not brought to the trial court's attention, see sec. 11.6171.

	11.6196  Terminology used to describe faulty exercise of discretion
	 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 (1997): 1996 Term, p. 11-11, sec. 11.6151.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 11-10, sec. 11.616.

	11.6197  Discretion improperly exercised when based on error of fact
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶17.
	 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 (1995): 1994 Term, p. 8-18, sec. 8.6913.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶43.

	11.6198  Matters that involve what can be broadly labeled "supervision of litigation" are generally within trial court's discretion
	 State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995): 1994 Term, p. 6-20, sec. 6.6421.

	11.6199  In determining whether discretion properly exercised, reviewing court looks to entire record and the totality of the court's remarks
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 20.6335.



	11.62  Review Of Factual Findings In General
	11.621  General principles
	 Doggett v. United States, 112 S. Ct. 2686 (1992): 1991 Term, p. 30-1, sec. 30.13.
	 Hernandez v. New York, 111 S. Ct. 1859 (1991): 1990 Term, p. 11-12, sec. 11.621.
	 Amadeo v. Zant, 108 S. Ct. 1771 (1988): 1987 Term, p. 10-5, sec. 10.63.
	 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 Term, p. 81, sec. 4.1311.
	 Maggio v. Fulford, 103 S. Ct. 2261 (1983): 1982 Term, p. 125, sec. 7.65.
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶45.
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶23.
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶29.
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶25.
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶40.
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶18.
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶7.
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶71.
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶24.
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶33.
	 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 N.W.2d 93, 2001 Term WSC-64, at ¶49.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 10-13, sec. 10.4711.
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.
	 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999): 1998 Term, p. 8-5, sec. 8.14222.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 623 (1999): 1998 Term, p. 41-6, sec. 41.521.
	 State v. Delgado, 223 Wis. 2d 270, 588 N.W.2d 1 (1999): 1998 Term, p. 8-1, sec. 8.1312.
	 State v. McMorris, 213 Wis. 2d 156, 570 N.W.2d 384 (1997): 1997 Term, p. 3-1, sec. 3.2221.
	 State v. Garfoot, 207 Wis. 2d 214, 558 N.W.2d 626 (1997): 1996 Term, p. 6-5, sec. 6.634.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 11-12, sec. 11.621.
	 State v. Friday, 147 Wis. 2d 359, 434 N.W.2d 85 (1989): 1988 Term, p. 1-21, sec. 1.9312.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 11-8, sec. 11.621.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 106, sec. 7.4512.
	 State v. Griffin, 131 Wis. 2d 41, 388 N.W.2d 535 (1986): 1985 Term, p. 157, sec. 10.73.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 62, sec. 3.181.
	 State v. Clappes, 117 Wis. 2d 277, 344 N.W.2d 141 (1984): 1983 Term, p. 62, sec. 3.181.
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 166, sec. 10.73.
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 119, sec. 7.25.
	 State v. Rivest, 106 Wis. 2d 406, 316 N.W.2d 395 (1982): 1981 Term, p. 36, sec. 2.96.
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 30, sec. 2.5832.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶15.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶17.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶15.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶9.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶21.
	 State v. Hintz, 2007 WI App 113, 300 Wis. 2d 583, 731 N.W.2d 646, at ¶5.
	 In Interest of Andrew J.K., 2006 WI App 126, 293 Wis. 2d 739, 718 N.W.2d 229, at ¶13.
	 State ex rel. Onapolis v. State of Wisconsin, 2006 WI App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶5.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶35.
	 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 515, 707 N.W.2d 881, at ¶9.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶9.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶28.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶6.
	 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 699 N.W.2d 628, at ¶9.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶13.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶30.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶11.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶14.
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶19.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶11.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶22.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶12.
	 State v. Schiller, 2003 WI App 195, 266 Wis. 2d 992, 669 N.W.2d 747, at ¶8.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶25.
	 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 666 N.W.2d 518, at ¶9.
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶13.
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶7.
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶17.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶8.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶25.
	 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶14.
	 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶12.
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶8.
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	11.622  Factual findings based on inferences
	11.6221  Where two competing inferences can be drawn from facts, appellate court bound to accept inference drawn by fact finder
	 State v. Fox, 2008 WI App 136, 314 Wis. 2d 84, 758 N.W.2d 790, at ¶15.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶9, 21.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶35.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶28.
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶8.
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685.
	 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 (Ct. App. 1992): 1992 Term, p. 8-1, sec. 8.1431.
	 State v. Retzlaff, 171 Wis. 2d 99, 490 N.W.2d 750 (Ct. App. 1992): 1992 Term, p. 6-36, sec. 6.9532.

	11.6222  Appellate court does not defer to trial court's inferences from document
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, sec. 42.3311.

	11.6223  Appellate court must accept reasonable inferences that trial court draws from evidence
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 11-7, sec. 11.624.

	11.6224  Determining reasonableness of inference is recognized appellate function
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶25.

	11.6225  If only one reasonable inference is available, drawing of that inference is question of law
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶25.

	11.6226  Use of "negative inference" to sustain finding of particular factual proposition: fact finder's right to affirmatively conclude that truth is opposite of witness's incredible testimony
	 For cases dealing with this subject, see sec. 11.6285.


	11.623  Appellate court's response to trial court's failure to engage in necessary fact finding
	11.6231  General principles
	 For cases dealing with this subject, see sec. 11.86.

	11.6232  Assumption that trial court made finding that supports its decision; conclusion that finding of fact is implicit in ruling
	 For cases dealing with this subject, see sec. 11.863.

	11.6233  Remand to trial court for fact finding
	 For cases dealing with this subject, see sec. 11.862.

	11.6234  Independent determination of facts
	 For cases dealing with this subject, see sec. 11.863.


	11.624  What constitutes factual matter
	11.6241  Defendant's state of mind (e.g., intent)
	 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, p. 9-20, sec. 9.532.
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶25.
	 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 (Ct. App. 1999): 1999 Term, p. 1-73, sec. 1.76431.

	11.6242  Motivation and intent of law enforcement officers
	 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 622 N.W.2d 4, 2000 Term WCA-132, at ¶4.

	11.6243  Motivation and intent of prosecutor
	 Miller-El v. Cockrell, 123 S. Ct. 1029 (2003), 2002 Term USSC-7.
	 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 622 N.W.2d 4, 2000 Term WCA-132, at ¶4.

	11.6244  Prosecutor's state of mind (e.g., intent)
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶10.
	 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 N.W.2d 34, 2000 Term WCA-121, at ¶12.


	11.625  When trial judge is trier of fact, he or she is sole judge of weight and credibility of testimony; determination of witness's credibility is exclusively for trier of fact; appellate court accepts credibility determinations made by circuit court
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶13.
	 For cases dealing with this subject in the context of review of a trial court's findings made with respect to search and seizure issues, see sec. 1.98163.
	11.6251  In general
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶32.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 11-13, sec. 11.628.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶15.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶18.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶17.
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19, 23.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶21.
	 State v. Giebel, 2006 WI App 239, 297 Wis. 2d 446, 724 N.W.2d 402, at ¶15.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶35.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶12.
	 State v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699 N.W.2d 235, at ¶11.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶24.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶23.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶17.
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶17.
	 State v. Kaczynski, 2002 WI App 276, 258 Wis. 2d 653, 654 N.W.2d 300, 2002 Term WCA-157, at ¶12.
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶29.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971.
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 (Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581.
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 30-4, sec. 30.63.

	11.6252  Trial court, acting as factfinder, has no obligation to believe everything witness says
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶24.

	11.6253  When express credibility determination not made, appellate court will assume trial court made determination that is consistent with its fact-finding
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶19-23.

	11.6254  Circuit court not required to provide reasons on record for its credibility determinations
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶1-2, 15-21.
	 For cases dealing with this subject in the context of a motion to suppress evidence on Fourth Amendment grounds, see sec. 1.98164.
	 For cases dealing with this subject in the context of a motion to suppress a defendant's statement, see sec. 2.65132.

	11.6255  Appellate court may upset credibility finding of circuit court only if testimony was incredible as matter of law
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶18.


	11.626  Other matters
	11.6261  Principles applied when appellate court concludes that trial court failed to make necessary factfinding
	 For cases dealing with this subject, see sec. 11.86.

	11.6262  Court must base factual findings and credibility determinations on matters appearing in record; it may not base them on personal observation of events not appearing in record
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶33-34, 57.

	11.6263  Circuit court not required to provide reasons on record for its credibility determinations
	 For cases dealing with this subject, see sec. 11.6254.


	11.627  Other matters (cont'd)
	11.6271  Deference shown to trial court's finding because it is in better position to resolve factual questions
	11.62711  In general
	 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 16.1412.
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 8-28, sec. 8.8221.

	11.62712  In reviewing trial court's findings of fact, due regard should be given to opportunity of trial court to judge credibility of witnesses
	 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 515, 707 N.W.2d 881, at ¶9.


	11.6272  Findings of historical fact underlying ultimate findings of constitutional fact are reviewable under clearly erroneous standard
	 For cases dealing with this subject, see sec. 11.646.

	11.6273  Fact finder's right to reject part of witness's testimony and accept balance of it
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶29.

	11.6274  Consideration of trial court's comments in later proceeding (e.g., sentencing) in determining whether earlier finding (e.g., finding of guilt when trial court was acting as fact finder at trial) is sustainable
	 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶1-27.

	11.6275  Trial court is sole arbiter of credibility of expert testimony and is free to accept or reject expert testimony
	11.62751  In general
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶23.

	11.62752  Fact finder's right to reject expert testimony, even when uncontradicted
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶9.

	11.62753  When expert testimony is based on representations that trial court found not credible
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶23.


	11.6276  Deference due trial court findings when they are based on documentary evidence (e.g., affidavit)
	11.62761  Generally not accorded deference
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶36.

	11.62762  Accorded deference when parties effectively invited fact finding based on affidavits
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶36.


	11.6277  Legal characterization of facts
	 For cases dealing with this subject, see sec. 11.6393.

	11.6278  Meaning of word in document (e.g., transcript) that is not dependent on factfinder's appraisal of demeanor or credibility is question of law, not fact, to be determined independently by appellate court
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶35.

	11.6279  When underlying facts are undisputed, is existence of ultimate fact a legal question reviewed de novo or a factual question reviewed deferentially
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶11.


	11.628  Other matters (cont'd)
	11.6281  Limitations on review of state court findings in federal habeas corpus proceeding are not necessarily applicable to state appellate court's review
	 For cases dealing with this subject, see sec. 11.661.

	11.6282  Although trial court failed to make express finding on credibility, failure to grant relief reflects implicit adverse finding
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 11-7, sec. 11.623.

	11.6283  Trier of fact may not resort to facts not in evidence to reach conclusion
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶22.

	11.6284  Appellate court may not substitute its own credibility determinations for those made by trial court
	 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711.

	11.6285  Use of "negative inference" to sustain finding of particular factual proposition: fact finder's right to affirmatively conclude that truth is opposite of witness's incredible testimony
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.

	11.6286  Trier of fact may not base findings on conjecture or speculation
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶22.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 19.311.

	11.6287  Former "great weight and clear preponderance of the evidence" standard is essentially the same as current "clearly erroneous" standard
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶19.
	11.62871  In general
	 State v. Hambly, 2008 WI 10, 307 Wis. 2d 98, 745 N.W.2d 48, at ¶16.
	 State v. Thomas, 2000 WI 13, 232 Wis. 2d 714, 605 N.W.2d 836: 1999 Term, p. 10-13, sec. 10.4711.
	 State v. Hajicek, 230 Wis. 2d 697, 602 N.W.2d 93 (Ct. App. 1999): 1999 Term, p. 11-13, sec. 11.622.

	11.62872  Cases which apply the "great weight and clear preponderance" test may be referred to for an explanation of the "clearly erroneous" standard of review since the two tests are essentially the same
	 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421.


	11.6288  When appellate court is in as good a position as trial court to determine question of fact, review is de novo
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.

	11.6289  Factfinder may not rely on evidence that is incredible as a matter of law
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶29.


	11.629  Related matters
	11.6291  General principles relating to trial court's fact-finding
	 For cases dealing with this subject, see sec. 12.794.



	11.63  Review Of Rulings And Questions Of Law In General
	11.631  General principle: review is de novo [i.e., independent of conclusion reached by lower court]
	 Wainwright v. Witt, 105 S. Ct. 844 (1985): 1984 Term, p. 81, sec. 4.1311.
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶18.
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶17.
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶7.
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶71.
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶17.
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶20.
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶13.
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	 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 (1990): 1989 Term, p. 11-8, sec. 11.632.
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶14.
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶3.
	 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696 N.W.2d 574, at ¶14.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶5.
	 State v. Miller, 2003 WI App 74, 261 Wis. 2d 866, 661 N.W.2d 466, at ¶13.
	 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶10.
	 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 (Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721.
	 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941.
	 Drow v. Schwartz, 220 Wis. 2d 415, 583 N.W.2d 655 (Ct. App. 1998): 1998 Term, p. 41-6, sec. 41.521.
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.
	 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232.
	 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 38.1311.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 25-4, sec. 25.271.

	11.633  Application of law to facts
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶12.

	11.634  Whether party has met or satisfied burden of proof
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶37.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶11.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶10.

	11.635  Application of set of facts to appropriate legal standard; application of facts to law
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶16.
	 State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999): 1998 Term, p. 7-14, sec. 7.2333.
	 State v. Agnello, 226 Wis. 2d 164, 593 N.W.2d 427 (1999): 1998 Term, p. 2-19, sec. 2.6241.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶26.
	 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 666 N.W.2d 518, at ¶13.

	11.636  Review of questions of law relating to statutory issues
	11.6361  Review of trial court's construction of statute
	 For cases dealing with this subject, see sec. 45.411.

	11.6362  Review of application of statute to found facts
	 For cases dealing with this subject, see sec. 45.412.

	11.6363  Review of application of statute to undisputed facts
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-1999 Term, p., sec. 14.3612.

	11.6364  Question whether defendant's statutory right violated
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.
	 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 (Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312.

	11.6365  Question whether statute meets constitutional standard
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶19.


	11.637  Determining whether question of law is presented
	11.6371  Determining whether issue presents question of law or exercise of discretion
	 For cases dealing with this subject, see sec. 11.6182.

	11.6372  Whether an issue presents a question of fact or a question of law is itself a question of law
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.


	11.638  Other matters
	11.6381  Determination of burden of proof with respect to particular issue presents question of law that appellate court reviews independently
	 State v. Brown, 2005 WI 29, 279 Wis. 2d 102, 693 N.W.2d 715, at ¶8, 29.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶7.

	11.6382  Reasonableness is question of law
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶17.

	11.6383  Prejudice is question of law
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶17.

	11.6384  Determining whether facts fulfill common-law standard presents question of law
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶22.

	11.6385  Determination of which jurisdiction's law to apply in resolving  admissibility of evidence
	 State v. Townsend, 2008 WI App 20, 307 Wis. 2d 694, 746 N.W.2d 493, at ¶6.

	11.6386  Interpretation of prior case law presents question of law that appellate court reviews de novo
	 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 N.W.2d 673, at ¶13.


	11.639  Other matters (cont'd)
	11.6391  Question whether facts meet appropriate legal standard
	 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 N.W.2d 93, 2001 Term WSC-64, at ¶18.
	 State v. Yang, 2000 WI App 63, 233 Wis. 2d 545, 608 N.W.2d 703: 1999 Term, p. 2-15, sec. 2.19211.

	11.6392  Review of question whether proper legal standard was applied; choosing what legal standard to apply
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶9.
	 State v. Rockette, 2005 WI App 205, 287 Wis. 2d 257, 704 N.W.2d 382, at ¶26.
	 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 (Ct. App. 1997): 1997 Term, p. 10-33, sec. 10.7452.

	11.6393  Legal characterization of facts
	 State v. Stout, 2002 WI App 41, 250 Wis. 2d 768, 641 N.W.2d 474, 2001 Term WCA-248, at ¶9.

	11.6394  Whether defect is fundamental or technical is question of law that appellate court reviews de novo
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶24.

	11.6395  Appellate review of question of law is not ordinarily governed by burden of persuasion
	11.63951  In general
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶12-15.

	11.63952  In reviewing questions of law, "clear and convincing evidence" standard ordinarily has no role to play; that standard is directed to trier of fact in circuit court
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶12-15.


	11.6396  Meaning of word in document (e.g., transcript) that is not dependent on factfinder's appraisal of demeanor or credibility is question of law, not fact, to be determined independently by appellate court
	 For cases dealing with this subject, see sec. 11.6278.

	11.6397  Whether facts amount to prejudice requiring new trial is matter of law
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶24.

	11.6398  Question of judicial authority is question of law that appellate court reviews de novo
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶14.
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶66.
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶8.

	11.6399  Determining what legal rules to apply involves question of law
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶14.



	11.64  Review Of Constitutional Issues, Questions Of Constitutional Law,  And Questions Of Constitutional Fact
	11.641  In general
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶14.
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶22.
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶47.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶17.
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶19.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶6.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶12.
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1997): 1997 Term, p. 10-12, sec. 10.4241.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶7.
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶11.
	 State v. Lackershire, 2005 WI App 265, 288 Wis. 2d 609, 707 N.W.2d 891, at ¶6.
	 In Interest of Jerrell C.J., 2004 WI App 9, 269 Wis. 2d 442, 674 N.W.2d 607, at ¶11.
	 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶12.
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶6.
	 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 618 N.W.2d 251, 2000 Term WCA-78, at ¶7.
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶23.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.
	 State v. Borhegyi, 222 Wis. 2d 506, 588 N.W.2d 89 (Ct. App. 1998): 1998 Term, p. 30-1, sec. 30.131.
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.

	11.642  Questions of constitutional fact
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶47.
	11.6421  In general
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶11.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶18.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶19.
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶18.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶13.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶21.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶24.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶16.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶20-25.
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶19.
	 State v. Hajicek, 2001 WI 3, 240 Wis. 2d 349, 620 N.W.2d 781, 2000 Term WSC-16, at ¶15-17.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421.
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 25-33, sec. 25.342.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Truax, 2009 WI App 60, 318 Wis. 2d 113, 767 N.W.2d 369, at ¶8.
	 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 519, 724 N.W.2d 649, at ¶3.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶7.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶7.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶13.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶11.
	 State v. Merten, 2003 WI App 171, 266 Wis. 2d 588, 668 N.W.2d 750, at ¶5.
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶2.
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶9.
	 State v. Williams, 2003 WI App 116, 265 Wis. 2d 229, 666 N.W.2d 58, at ¶10.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶11.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶27.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶7-8.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶11.
	 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶10.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶9.
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶12.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 10-8, sec. 10.433.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Bermudez, 221 Wis. 2d 338, 585 N.W.2d 628 (Ct. App. 1998): 1998 Term, p. 1-64, sec. 1.8353.
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.
	 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 (Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322.
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.
	 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922.
	 State v. Greenwold, 189 Wis. 2d 59, 525 N.W.2d 294 (Ct. App. 1994): 1994 Term, p. 22-2, sec. 22.4211.
	 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 (Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552.
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 (Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642.
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.3512.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.
	 State v. Hyndman, 170 Wis. 2d 198, 488 N.W.2d 111 (Ct. App. 1992): 1992 Term, p. 22-9, sec. 22.852.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 11-7, sec. 11.64.
	 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 (Ct. App. 1991): 1990 Term, p. 11-12, sec. 11.64.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 11-12, sec. 11.64.
	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211.
	 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 (Ct. App. 1990): 1990 Term, p. 1-36, sec. 1.6421.
	 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 (Ct. App. 1989): 1988 Term, p. 11-8, sec. 11.64.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 11-8, sec. 11.621.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833.
	 State v. Rush, 147 Wis. 2d 225, 432 N.W.2d 688 (Ct. App. 1988): 1988 Term, p. 11-9, sec. 11.64.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 11-8, sec. 11.63.
	 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 (Ct. App. 1987): 1987 Term, p. 11-9, sec. 11.63.
	 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 (Ct. App. 1987): 1987 Term, p. 11-9, sec. 11.63.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56.

	11.6422  Whether defendant has been denied due process is question of constitutional fact that appellate court reviews de novo
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶5.


	11.643  Constitutionality of statute
	 For cases dealing with this subject, see sec. 47.491.

	11.644  Application of constitutional provisions, principles and standards to undisputed or established facts
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶31.
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶12.
	 State v. Tye, 2001 WI 124, 248 Wis. 2d 530, 636 N.W.2d 473, 2001 Term WSC-6, at ¶15.
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶7.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶15.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶15.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶14.
	 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 704 N.W.2d 405, at ¶8.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶5.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 29-13, sec. 29.7722.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.
	 State v. Ambrosia, 208 Wis. 2d 269, 560 N.W.2d 555 (Ct. App. 1997): 1996 Term, p. 2-6, sec. 2.1941.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.

	11.645  Application of constitutional principles to set of facts or facts of case
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶45.
	 State v. Sanders, 2008 WI 85, 311 Wis. 2d 257, 752 N.W.2d 713, at ¶25.
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶7.
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶11.
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶19.
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶19.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 1-62, sec. 1.66423.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 692, 738 N.W.2d 154, at ¶6.
	 State v. Sloan, 2007 WI App 146, 303 Wis. 2d 438, 736 N.W.2d 189, at ¶7.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶8.
	 State v. Ziedonis, 2005 WI App 249, 287 Wis. 2d 831, 707 N.W.2d 565, at ¶12.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶30.
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	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 243, sec. 12.7923.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 226, sec. 12.284.
	 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 (Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331.
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 88, sec. 5.8441.
	 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 724 (Ct. App. 1986): 1985 Term, p. 155, sec. 10.62.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 155, sec. 10.62.
	 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 411 (Ct. App. 1985): 1985 Term, p. 174, sec. 12.3322.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.
	 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 (Ct. App. 1984): 1984 Term, p. 97, sec. 5.1421.
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 171, sec. 10.62.
	 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 (Ct. App. 1984): 1983 Term, p. 175, sec. 8.572.
	 State v. Wegner, 118 Wis. 2d 419, 348 N.W.2d 603 (Ct. App. 1984): 1983 Term, p. 59, sec. 3.1155.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 96, sec. 4.61.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 176, sec. 8.641.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212.
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 93, sec. 4.5371, and p. 211, sec. 12.1262.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 176, sec. 8.632.
	 State v. Harris, 114 Wis. 2d 570, 339 N.W.2d 140 (Ct. App. 1983): 1983 Term, p. 141, sec. 6.451.
	 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 (Ct. App. 1983): 1983 Term, p. 131, sec. 5.8921.
	 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 324 (Ct. App. 1982): 1981 Term, p. 166, sec. 12.561.
	 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. App. 1982): 1981 Term, p. 133, sec. 10.631.
	 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 (Ct. App. 1982): 1981 Term, p. 114, sec. 8.52.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 146, sec. 12.1252.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 116, sec. 10.61.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 130, sec. 12.311.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 66, sec. 5.26.
	 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 (Ct. App. 1980): 1980 Term, p. 63, sec. 5.21.
	 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 (Ct. App. 1980): 1980 Term, p. 101, sec. 8.64.
	 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 (Ct. App. 1979): 1979 Term, p. 125, sec. 9.42.
	 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 (Ct. App. 1979): 1979 Term, p. 125, sec. 9.42.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 125, sec. 9.42.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 125, sec. 9.42.
	 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 (Ct. App. 1979): 1978 Term, p. 95, sec. 9.42.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 94, sec. 9.42.

	11.73  Applicability Of Harmless-Error Rule To Particular Errors
	11.731  General principles
	11.7311  In general
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 (2006).
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7335.
	 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 Term, p. 11-13, sec. 11.731.
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 10-9, sec. 10.691.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 Satterwhite v. Texas, 108 S. Ct. 1792 (1988): 1987 Term, p. 11-10, sec. 11.731.
	 Young v. United States ex rel. Vuitton et Fils S.A., 107 S. Ct. 2124 (1987): 1986 Term, p. 201, sec. 10.631.
	 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 156, sec. 10.631.
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶35.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶35-49.
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶107.
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 11-14, sec. 11.731.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 2-7, sec. 2.1942.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶9.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 9-4, sec. 9.1323.
	 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 (Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.
	 State v. Marsh, 177 Wis. 2d 643, 502 N.W.2d 899 (Ct. App. 1993): 1993 Term, p. 9-8, sec. 9.2516.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.

	11.7312  Applicability of harmless-error analysis to constitutional error
	11.73121  Constitutional errors are generally subject to harmless-error analysis
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶35.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶29.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶26.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶16.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶16.
	 State v. VanBronkhorst, 2001 WI App 190, 247 Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, at ¶19.

	11.73122  But "structural" errors are not subject to harmless-error analysis
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶43.
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶29, 42-43.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶9.


	11.7313  Harmless-error rule generally applicable to erroneous admission of evidence
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶85.


	11.732  Particular errors
	11.7321  Admission of statement illegally obtained from defendant
	11.73211  Involuntary statement
	 For cases dealing with this subject, see sec. 2.26.

	11.73212  Statement taken in violation of Miranda: in general
	 For cases dealing with this subject, see sec. 2.1911.

	11.73213  Statement taken in violation of Miranda: violation of Edwards rule
	 For cases dealing with this subject, see sec. 2.19112.

	11.73214  Confession obtained in violation of right to counsel
	 For cases dealing with this subject, see sec. 2.3551.

	11.73215  Errors committed at hearing on defendant's motion to suppress statement
	 For cases dealing with this subject, see sec. 2.6294.


	11.7322  Denial of right to counsel
	11.73221  In general
	 For cases dealing with this subject, see sec. 25.571.

	11.73222  Improper joint representation of codefendants
	 For cases dealing with this subject, see sec. 25.574.

	11.73223  Denial of counsel at preliminary hearing
	 For cases dealing with this subject, see sec. 25.1423.

	11.73224  Denial of counsel at communications between court and jurors
	 For cases dealing with this subject, see sec. 25.575.

	11.73225  Absence of counsel from voir dire examination of potential jurors
	 For cases dealing with this subject, see sec. 25.576.

	11.73226  Denial of right to counsel of one's own choosing
	 For cases dealing with this subject, see sec. 25.5191.


	11.7323  Denial of right to confrontation
	 For cases dealing with this subject, see sec. 27.441.

	11.7324  Denial of right to present a defense
	 For cases dealing with this subject, see sec. 28.65.

	11.7325  Instruction that improperly describes or allocates burden of proof
	11.73251  Instruction containing presumption that shifts burden of proof or persuasion to defendant or relieves state of obligation to prove each element beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 20.28.

	11.73252  Instruction that places burden of proof on defendant
	 For cases dealing with this subject, see sec. 30.337.

	11.73253  Instruction that inadequately defines reasonable doubt
	 For cases dealing with this subject, see sec. 30.352.

	11.73254  Error in instructions that does not require jury to find each element of crime under the proper standard of proof
	 Mitchell v. Esparza, 124 S. Ct. 7 (2003).
	 Pope v. Illinois, 107 S. Ct. 1918 (1987): 1986 Term, p. 230, sec. 12.7111.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 117, sec. 10.63.
	 For cases dealing with the applicability of the harmless-error doctrine to a deficient jury instruction with regard to a particular element of the charged offense, see sec. 11.7361.


	11.7326  Denial of right to self-representation
	 For cases dealing with this subject, see sec. 30.47.

	11.7327  Failure to give lesser included offense instruction when warranted
	11.73271  In general
	 For cases dealing with this subject, see sec. 31.36.

	11.73272  Statute improperly forbidding trial court's giving of a jury instruction on a lesser-included offense in a capital case
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.


	11.7328  Improper joinder
	11.73281  Of defendants
	 For cases dealing with this subject, see sec. 6.154.

	11.73282  Of offenses
	 For cases dealing with this subject, see sec. 6.164.


	11.7329  Other errors
	11.73291  Denial of right to impartial judge
	 For cases dealing with this subject, see sec. 30.56.

	11.73292  Admission of evidence obtained in violation of Fourth Amendment
	 For cases dealing with this subject, see sec. 1.9988.

	11.73293  Denial of right to public trial
	 For cases dealing with this subject, see sec. 30.74.



	11.733  Particular errors (cont'd)
	11.7331  Failure to poll jurors individually after return of verdict
	11.73311  In general
	 State v. Raye, 2005 WI 68, 281 Wis. 2d 339, 697 N.W.2d 407, at ¶21.
	 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 (1990): 1989 Term, p. 8-14, sec. 8.6833.
	 State v. Wojtalewicz, 127 Wis. 2d 344, 379 N.W.2d 338 (Ct. App. 1985): 1985 Term, p. 74, sec. 4.682.

	11.73312  Reassembling jury and conducting individual poll to render harmless trial court's initial error in denying or failing to conduct poll when required
	 For cases dealing with this subject, see sec. 8.6864.


	11.7332  Defects in grand jury proceedings
	 United States v. Mechanik, 106 S. Ct. 938 (1986): 1985 Term, p. 156, sec. 10.633.

	11.7333  Trial before fact finder with financial stake in outcome
	 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 1985 Term, p. 135, sec. 8.673.

	11.7334  Systematic exclusion of members of defendant's race from grand jury
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 Term, p. 128, sec. 8.441.

	11.7335  Ex parte communication between judge and a juror
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 196, sec. 10.631.
	 For cases dealing with ex parte communication between the judge and the whole jury, see sec. 11.7337.

	11.7336  Failure to give requested instruction on drawing no adverse inference from defendant's failure to testify
	 James v. Kentucky, 104 S. Ct. 1830 (1984): 1983 Term, p. 198, sec. 10.633.
	 Carter v. Kentucky, 101 S. Ct. 1112 (1981): 1980 Term, p. 117, sec. 10.63.

	11.7337  Judge's communication with jury during deliberations in absence of defendant and counsel
	 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 (1983): 1982 Term, p. 162, sec. 10.633.
	 For cases dealing with ex parte communication between the judge and a juror, see sec. 11.7335.

	11.7338  Introduction of evidence of, improper reference to, or comment on, defendant's silence
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 United States v. Hasting, 103 S. Ct. 1974 (1983): 1982 Term, p. 164, sec. 10.653.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72.

	11.7339  Trial court's failure to make Mayday determination whether defendant entitled to his expert's examination of witness (e.g., victim) with respect to whom state's expert has presented testimony
	 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 N.W.2d 93, 2001 Term WSC-64, at ¶45-47.


	11.734  Particular errors (cont'd)
	11.7341  Repeated prosecutorial misconduct
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 62, sec. 3.812.

	11.7342  Federal magistrate's improper presiding at jury selection
	 Gomez v. United States, 109 S. Ct. 2237 (1989): 1988 Term, p. 8-1, sec. 8.161.

	11.7343  Denial of constitutional right to notice of charge
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.

	11.7344  Witherspoon violation
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 Gray v. Mississippi, 107 S. Ct. 2045 (1987): 1986 Term, p. 74, sec. 4.1191.

	11.7345  Appointment of private attorney to handle contempt action for benefit of attorney's client
	 Young v. United States ex rel. Vuitton et Fils S.A., 107 S. Ct. 2124 (1987): 1986 Term, p. 261, sec. 13.53.

	11.7346  Denial of qualified right to a public preliminary examination
	 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 (Ct. App. 1990): 1989 Term, p. 30-4, sec. 30.7211.

	11.7347  Improper direction of verdict on element of crime
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 11-10, sec. 11.733.

	11.7348  Adjudication of guilt by wrong or unauthorized fact-finding entity
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.

	11.7349  Insufficiency of evidence to convict
	 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 37.2321.


	11.735  Particular errors (cont'd)
	11.7351  Failure to conduct timely preventive detention hearing under federal act
	 United States v. Montalvo-Murillo, 110 S. Ct. 2072 (1990): 1989 Term, p. 6-7, sec. 6.611.

	11.7352  Jury's improper consideration of invalid aggravating circumstance in capital case
	 Clemons v. Mississippi, 110 S. Ct. 1441 (1990): 1989 Term, p. 9-13, sec. 9.427.

	11.7353  Improper admission of other crimes or acts evidence
	 For cases dealing with this subject, see sec. 14.358 and 14.361.

	11.7354  Improper but unanswered question
	 For cases dealing with this subject, see sec. 20.364.

	11.7355  Failure to poll jurors individually after return of verdict
	11.73551  In general
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-20, sec. 8.6842.

	11.73552  Reassembling jury and conducting individual poll to render harmless trial court's initial error in denying poll
	 For cases dealing with this subject, see sec. 8.6864.


	11.7356  Failure to swear jury prior to receipt of evidence
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612.

	11.7357  Failure to inform pleading defendant of immigration consequences of plea
	 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 (Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142.

	11.7358  Unconstitutionally overbroad jury instruction at sentencing stage of capital case
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.

	11.7359  Admission of evidence at sentencing stage of capital case in violation of right to counsel
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.


	11.736  Particular errors (cont'd)
	11.7361  Jury instruction misstating, or otherwise deficient with regard to or improperly instructing jury on, element of offense
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7334.
	 Johnson v. United States, 117 S. Ct. 1544 (1997): 1996 Term, p. 11-13, sec. 11.7335.
	 California v. Roy, 117 S. Ct. 337 (1996): 1996 Term, p. 10-22, sec. 10.6911.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶33.
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶33-40.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶35-49.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶58-61.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 31-10, sec. 31.6531.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶58.
	 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, at ¶15.
	 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶11-13.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.

	11.7362  Jury instruction omitting element of offense
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶33-40.
	11.73621  In general
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 Mitchell v. Esparza, 124 S. Ct. 7 (2003).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7335.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶10.
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶22.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶37.

	11.73622  Failure to instruct on element of offense where, at trial, defendant admits that element
	 For cases dealing with this subject, see sec. 26.445.

	11.73623  When element omitted in capital case (in particlular, element that subjects defendant to death penalty), does harmless error rule apply?
	 Mitchell v. Esparza, 124 S. Ct. 7 (2003).

	11.73624  Failure to submit to jury, and to require finding beyond reasonable doubt, fact that increases penalty for crime beyond prescribed statutory maximum
	 For cases dealing with this subject, see sec. 11.7395.


	11.7363  Denial of defendant's right to be present at all stages of trial
	11.73631  In general
	 For cases dealing with this subject, see sec. 8.8115.

	11.73632  During communications between court and jurors
	 For cases dealing with this subject, see sec. 8.81152.


	11.7364  Failure to instruct the jury on the presumption of innocence
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.

	11.7365  Admission of identification evidence in violation of right to counsel
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.

	11.7366  Admission of out-of-court statement of a nontestifying co-defendant in violation of right to counsel
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.

	11.7367  Denial of right to self-representation at trial
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.

	11.7368  Constitutionally deficient reasonable doubt instruction
	 For cases dealing with this subject, see sec. 30.352.

	11.7369  Denial of right to testify in one's own defense
	 For cases dealing with this subject, see sec. 30.628.


	11.737  Particular errors (cont'd)
	11.7371  Failure to disclose exculpatory evidence
	 For cases dealing with this subject, see sec. 6.8171.

	11.7372  Errors in sentencing process
	 For cases dealing with this subject, see sec. 9.957.

	11.7373  Failure to give instruction on defense when warranted
	 For cases dealing with this subject, see sec. 40.155.

	11.7374  Denial of right of allocution
	 For cases dealing with this subject, see sec. 9.1344.

	11.7375  Errors in instructions in general
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.

	11.7376  Claim that instruction that correctly stated legal principle violated defendant's constitutional rights by misleading jury
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.

	11.7377  Erroneous exclusion of defendant's testimony regarding the circumstances of his confession
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.

	11.7378  Failure to inform pleading defendant of immigration consequences of plea
	 For cases dealing with this subject, see sec. 7.2182.

	11.7379  Discovery violations
	 For cases dealing with this subject, see sec. 6.8996.


	11.738  Particular errors (cont'd)
	11.7381  Instruction misstating, or otherwise deficient with regard to, the defendant's defense
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.

	11.7382  Trial court's erroneous grant of state's motion to strike prospective juror for cause
	 For cases dealing with this subject, see sec. 8.182.

	11.7383  Inaccurate information in presentence report
	 For cases dealing with this subject, see sec. 9.2332.

	11.7384  Exclusion of evidence that deprived defendant of necessary element of defense
	 For cases dealing with this subject, see sec. 28.652.

	11.7385  Racial discrimination in selection of grand jury
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-19, sec. 11.7353.

	11.7386  Denial of defendant's statutory right to peremptory challenges
	 For cases dealing with this subject, see sec. 8.1555.

	11.7387  Erroneous refusal to permit defendant to correct mistaken exercise of peremptory challenge to prospective juror
	 For cases dealing with this subject, see sec. 8.1598.

	11.7388  Instruction that improperly tells jury to accept judicially noticed fact as conclusively proven
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶6, 35-49.

	11.7389  Denial of right to jury trial
	 For cases dealing with this subject, see sec. 26.4977.


	11.739  Particular errors (cont'd)
	11.7391  Lack of timely notice of violations in revocation of supervised release in sexual predator (ch. 980) proceeding
	 For cases dealing with this subject, see sec. 10.76813.

	11.7392  Failure to comply with statutory procedures in preparation of jury list (e.g., clerk's failure to strike juror from jury list who indicated on juror qualification form that he or she did not understand English language)
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶39-47.

	11.7393  Defects in process by which determination whether to disclose identity of informer is made
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶35-49.

	11.7394  Ex parte issuance of order
	 For cases dealing with this subject, see sec. 12.69842.

	11.7395  Failure to submit to jury, and to require finding beyond reasonable doubt, fact that increases penalty for crime beyond prescribed statutory maximum
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶54.

	11.7396  Error in sending exhibit to jury during deliberations
	 For cases dealing with this subject, see sec. 8.6251.

	11.7397  Admission of evidence that should have been excluded because its admission violated privilege against self-incrimination
	 For cases dealing with this subject, see sec. 24.891.

	11.7398  Error in instructing jury on basis or theory of liability for crime because that basis or theory of liability is (a) not supported by sufficient evidence to convict or (b) constitutionally or otherwise invalid, when evidence sufficient to support another basis or theory of liability that was properly considered by trier of fact
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).

	11.7399  Other particular errors
	11.73991  Denial of right to trial before impartial jury
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).

	11.73992  Denial of right to trial before impartial judge
	 For cases dealing with this subject, see sec. 30.57.




	11.74  Curing Error Through Instructions
	 For cases dealing with this subject, see sec. 8.541.

	11.75  Other Matters
	11.751  Failure to object as indication of seriousness of error
	 Lowenfield v. Phelps, 108 S. Ct. 546 (1988): 1987 Term, p. 9-4, sec. 9.421.
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶83.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 11-10, sec. 11.751.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 164, sec. 10.651.
	 Odell v. State, 90 Wis. 2d 149, 279 N.W.2d 706 (1979): 1978 Term, p. 95, sec. 9.451.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 11-13, sec. 11.751.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 117, sec. 10.651.

	11.752  Legislative interference with right of judiciary to determine when error is harmless
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 164, sec. 10.652.

	11.753  Refusal to apply harmless error rule in order to discipline prosecutor for misconduct
	 United States v. Hasting, 103 S. Ct. 1974 (1983): 1982 Term, p. 164, sec. 10.653.
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 203, sec. 10.893.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 62, sec. 3.812.

	11.754  Reversal when error harmless, as disciplinary measure
	 For cases dealing with this subject, see sec. 11.753.

	11.755  Application of harmless error rule when defendant pleads guilty
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 50, sec. 3.1112.

	11.756  In considering whether to reverse, court should take into account victim's concerns
	 State v. Grant, 139 Wis. 2d 45, 406 N.W.2d 744 (1987): 1986 Term, p. 202, sec. 10.651.

	11.757  Comparison of test for harmless error with other tests or standards
	11.7571  With standard for granting new trial in interest of justice
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 11-11, sec. 11.812.

	11.7572  With prejudice prong of test for ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 11.7141.


	11.758  Other matters
	11.7581  Applicability of civil statutory harmless-error rule (Wis. Stat. § 805.18(2)) to criminal cases
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶41.
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶32.
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9.

	11.7582  Relationship of Wis. Stat. § 805.18, to harmless error test created by case law
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.
	 For cases dealing with this subject, see sec. 11.7186.

	11.7583  When necessary predicate to prosecutor's action ultimately established, there is no harm in prosecutor's action occurring before necessary predicate established
	 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432.

	11.7584  When evidence admitted at hearing at which court is trier of fact is admissible for one purpose, but not for another purpose, it may be assumed that trial court used evidence for proper purpose
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 11-16, sec. 11.752.

	11.7585  Finding exclusion of evidence harmless because evidence is needlessly duplicative and cumulative in character
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.

	11.7586  In assessing whether evidence was overwhelming, and therefore error was harmless, may consider fact that jury deliberated only a short time after multi-day trial
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.

	11.7587  Statutory harmless-error rule found in criminal code (Wis. Stat. § 971.26)
	11.75871  In general
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶32.

	11.75872  Does not apply to failure to comply with statutory obligation to inform defendant who is pleading guilty of deportation consequences of plea
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶32-42.


	11.7588  Harmless error rule is injunction on courts that courts are required to address even if parties do not
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶47.

	11.7589  In determining whether error is harmless, court may consider strength of untainted evidence
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶66.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶42.


	11.759  Other matters (cont'd)
	11.7591  Applicability of harmless error rule to appeals taken pursuant to Wis. Stat. § 971.31(10) (i.e., when defendant pleads guilty, but appeals denial of suppression order)
	 State v. Armstrong, 225 Wis. 2d 121, 591 N.W.2d 604 (1999): 1998 Term, p. 11-20, sec. 11.751.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Cole, 2008 WI App 178, 315 Wis. 2d 75, 762 N.W.2d 711, at ¶44.
	 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232.
	 State v. Pozo, 198 Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995): 1995 Term, p. 7-9, sec. 7.422.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.

	11.7592  Standard of appellate review of trial court's finding of harmless error
	 For cases dealing with this subject, see sec. 11.7186.

	11.7593  In determining whether error is prejudicial, should court consider all errors committed, i.e., cumulative effect of all errors committed?
	 For cases dealing with this subject, see sec. 11.7187.

	11.7594  Appellate review of harmless error presents question of law that appellate court reviews de novo
	 For cases dealing with this subject, see sec. 11.7193.




	11.8  Other Appellate Matters
	11.81  Reversal In Interest Of Justice
	11.811  In general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶22, 84-89.
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶39-51.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶28, 30, 56, 65.
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶14.
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶109-156.
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶33-43.
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶12, 49.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 (1996): 1995 Term, p. 11-20, sec. 11.8121.
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993): 1993 Term, p. 11-10, sec. 11.811.
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 8-13, sec. 8.565.
	 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 (1989): 1988 Term, p. 13-5, sec. 13.373.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 11-11, sec. 11.811.
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 11-5, sec. 11.4211.
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 (1987): 1986 Term, p. 204, sec. 10.81.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 206, sec. 10.81.
	 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 781 (1985): 1984 Term, p. 172, sec. 10.81.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 174, sec. 10.81.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 200, sec. 10.81.
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 200, sec. 10.81.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 200, sec. 10.81.
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 166, sec. 10.812.
	 State v. Cuyler, 110 Wis. 2d 133, 327 N.W.2d 662 (1983): 1982 Term, p. 166, sec. 10.811.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 127, sec. 9.51.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 127, sec. 9.51.
	 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 (1980): 1979 Term, p. 127, sec. 9.51.
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 126, sec. 9.51.
	 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 (1980): 1979 Term, p. 126, sec. 9.51.
	 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 (1980): 1979 Term, p. 126, sec. 9.51.
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 126, sec. 9.51.
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 126, sec. 9.51.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 126, sec. 9.51.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 96, sec. 9.51.
	 Schultz v. State, 87 Wis. 2d 167, 274 N.W.2d 614 (1979): 1978 Term, p. 96, sec. 9.51.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 95, sec. 9.51.
	 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 (1978): 1978 Term, p. 95, sec. 9.51.
	 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 (1978): 1978 Term, p. 95, sec. 9.51.
	 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 (1978): 1977 Term, p. 69, sec. 9.57.
	 Huggett v. State, 83 Wis. 2d 790, 266 N.W.2d 403 (1978): 1977 Term, p. 69, sec. 9.57.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 69, sec. 9.57.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 69, sec. 9.57.
	 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 (1977): 1977 Term, p. 69, sec. 9.57.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶8, 28.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶11.
	 State v. Weiss, 2008 WI App 72, 312 Wis. 2d 382, 752 N.W.2d 372, at ¶16-17.
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶20.
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶7.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶20-23.
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶12-13, 35-41.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶62.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶49-50.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶40-44.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶24-28.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶35-38.
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶24-25.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶52.
	 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶25.
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶31.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 (Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411.
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sc. 38.611.
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 11-9, sec. 11.811.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611.
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 10-1, sec. 10.1211.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 11.4915.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 11-13, sec. 11.811.
	 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 (Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.811.
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.561.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.811.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 11-10, sec. 11.811.
	 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 (Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 11-10, sec. 11.811.
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 11-10, sec. 11.811.
	 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 (Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.811.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.811.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.811.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.811.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 11-8, sec. 11.811.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 11-8, sec. 11.811.
	 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 (Ct. App. 1991): 1991 Term, p. 11-8, sec. 11.811.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 11-16, sec. 11.811.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 11-17, sec. 11.811.
	 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 (Ct. App. 1990): 1990 Term, p. 11-16, sec. 11.811.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-3, sec. 10.122.
	 State v. Smith, 153 Wis. 2d 739, 451 N.W.2d 794 (Ct. App. 1989): 1989 Term, p. 7-3, sec. 7.153.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 11-10, sec. 11.811.
	 State v. Goodrum, 152 Wis. 2d 540, 449 N.W.2d 41 (Ct. App. 1989): 1989 Term, p. 11-10, sec. 11.811.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 8-10, sec. 8.565.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 11-10, sec. 11.811.
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	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 166, sec. 10.811.
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 135, sec. 10.81.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 118, sec. 10.81.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 87, sec. 7.12.
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 127, sec. 9.51.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 126, sec. 9.51.
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 126, sec. 9.51.
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 96, sec. 9.51.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 96, sec. 9.51.

	11.812  On ground real controversy not fully tried
	11.8121  In general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶84-89.
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶39-51.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶56, 65.
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶14, 40.
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶38.
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶109-156.
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶33-43.
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶12, 49.
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 (1996): 1995 Term, p. 11-20, sec. 11.8121.
	 State v. O'Dell, 193 Wis. 2d 333, 532 N.W.2d 741 (1995): 1994 Term, p. 38-10, sec. 38.8631.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶8, 28.
	 State v. Weiss, 2008 WI App 72, 312 Wis. 2d 382, 752 N.W.2d 372, at ¶16.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶18-19.
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶7.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶21-22.
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶12, 35-41.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶57.
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶30.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶6.
	 State v. Morse, 2005 WI App 223, 287 Wis. 2d 369, 706 N.W.2d 152, at ¶22-23.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶43.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶51.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶74.
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶7.
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶24-25.
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶2, 18-20.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶55-56.
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶20.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-23, sec. 7.474.
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Ramirez, 228 Wis. 2d 561, 598 N.W.2d 247 (Ct. App. 1999): 1999 Term, p. 1-2, sec. 1.12221.
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.
	 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 (Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611.
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 11-14, sec. 11.8121.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 11-11, sec. 11.814.
	 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 11-10, sec. 11.811.
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 11-17, sec. 11.8121.

	11.8122  Not limited to evidentiary error
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211.

	11.8123  No need to show likelihood of different result on retrial
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶38.
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶114.
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶97.
	 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 (1996): 1995 Term, p. 11-20, sec. 11.8121.
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶18.
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶36.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶6.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶27.
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.
	 State v. Betterley, 183 Wis. 2d 165, 515 N.W.2d 911 (Ct. App. 1994): 1993 Term, p. 1-28, sec. 1.7613.
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211.

	11.8124  When alleged ground for reversal occurred at suppression hearing
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.

	11.8125  Defendant not entitled to new trial on ground real controversy not fully tried because of failure to raise defense to criminal charge when failure to raise defense was result of defendant's decision to proceed without counsel
	 For cases dealing with this subject, see sec. 11.8194.

	11.8126  Defendant not entitled to new trial on ground real controversy not fully tried because certain evidence was excluded when exclusion of evidence was proper
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶13, 25.

	11.8127  Defendant not entitled to new trial on ground real controversy not fully tried because defense-requested instruction not given when denial of instruction was proper
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶18.

	11.8128  This ground does not allow defendant to obtain new trial in attempt to present different defense than one presented by competent counsel, which failed to persuade jury
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶37.

	11.8129  Other matters
	11.81291  Argument that can be framed under ineffective assistance of counsel may also support motion for new trial because real controversy was not fully tried
	 For cases dealing with this subject, see sec. 11.8182.

	11.81292  Reversal on ground real controversy not fully tried based on error or deficiency in jury instruction
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶19.



	11.813  On ground of miscarriage of justice
	11.8131  In general
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶56, 65.
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶14.
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶7.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶21, 23.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶55-56.
	 State v. English-Lancaster, 2002 WI App 74, 252 Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, at ¶24-25.
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶31.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 11-10, sec. 11.811.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221.

	11.8132  Need to show likelihood of different result on retrial
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶14.
	 State v. Smalley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, at ¶7.
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶21, 23.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶27.
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶31.

	11.8133  When alleged basis for reversal occurred during suppression hearing
	 State v. Caban, 210 Wis. 2d 597, 563 N.W.2d 501 (1997): 1996 Term, p. 1-40, sec. 1.931.

	11.8134  Defense counsel's misadvising defendant regarding potential imprisonment on lesser offense to which state is ready to accept a plea does not warrant new trial in interest of justice when misinformation is corrected before trial
	 State v. English-Lancaster, 2002 WI App 74, 252 Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, at ¶23-30.


	11.814  Reversal based on post-conviction affidavit of person asserting responsibility for crime
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 166, sec. 10.812.

	11.815  Appellate review of grant or denial of reversal in the interest of justice
	11.8151  Court of appeals' review of trial court's denial of new trial in interest of justice
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶13.
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 8-3, sec. 8.431.

	11.8152  Supreme court's review of court of appeals' denial of new trial in interest of justice
	 State v. Betterley, 191 Wis. 2d 407, 529 N.W.2d 216 (1995): 1994 Term, p. 1-28, sec. 1.7613.

	11.8153  Supreme court's review of court of appeals' grant of new trial in interest of justice
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 167, sec. 10.813.


	11.816  Is reversal in interest of justice authorized on appeal from denial of sec. 974.06 motion?
	 For cases dealing with this subject, see sec. 10.287.

	11.817  Comparison of test for harmless error and standard for granting new trial in interest of justice
	 For cases dealing with this subject, see sec. 11.7571.

	11.818  Situations to which power of discretionary reversal not intended to apply
	11.8181  Power of discretionary reversal not intended to enable defendant to present alternative defense or pursue different strategy at new trial when defense presented or strategy pursued at first trial fails
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶20.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.816.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.811.

	11.8182  May defendant seek discretionary reversal so as to circumvent requirements of ineffective-assistance-of-counsel claim when request for discretionary reversal is based on deficiencies that are attributable to defense counsel and that could be basis for claiming ineffective assistance of counsel?
	11.81821  In general
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶14-17.

	11.81822  Is power of discretionary reversal intended to enable defendant to circumvent requirements of ineffective-assistance-of-counsel claim when counsel is alleged to have been ineffective for failure to pursue particular defense?
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶14-17.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.816.



	11.819  Other matters
	11.8191  Seeking new trial in interest of justice by aggregating individual errors previously claimed but rejected by appellate court; "zero plus zero equals zero"
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶87.
	 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 N.W.2d 433, at ¶35.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶43.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶24.
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶22.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 11-11, sec. 11.814.

	11.8192  Source of right to reverse in interest of justice
	11.81921  In general
	 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 (1996): 1995 Term, p. 11-20, sec. 11.8121.

	11.81922  Supreme court has both inherent and statutory power to grant new trial in interest of justice
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶113.


	11.8193  In assessing whether interest of justice requires reversal, may consider that evidence was overwhelming as evidenced by short time jury deliberated after multi-day trial
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.

	11.8194  Defendant not entitled to new trial in interest of justice because of failure to raise defense to criminal charge when failure to raise defense was result of defendant's decision to proceed without counsel
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.

	11.8195  When defendant has asked trial court for new trial in interest of justice, but request has been denied, court of appeals does not apply deferential standard of review to trial court's denial of request but rather exercises its own sound discretion to determine whether reversal in interest of justice is required
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.

	11.8196  Discretion to grant new trial in interest of justice should be exercised sparingly and with great caution
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶28.
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶36.

	11.8197  Court will exercise discretion to grant new trial in interest of justice "only in exceptional cases"
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶86.
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶42.
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶18.
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶114.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶28.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶27.
	 State v. Brown, 2002 WI App 260, 258 Wis. 2d 237, 655 N.W.2d 157, 2002 Term WCA-113, at ¶7.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶55.

	11.8198  Need to develop new-trial-in-interest-of-justice argument to have it considered by appellate court
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶8.

	11.8199  Other matters
	11.81991  On appeal from denial of § 974.06 motion, does supreme court have authority to remand to circuit court for motion for postconviction relief based upon interest of justice?
	 For cases dealing with this subject, see sec. 10.288.

	11.81992  Court of appeals' and supreme court's discretionary reversal powers are coterminous
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶113.

	11.81993  Power of discretionary reversal is plenary and not necessarily restrained by other possible means of relief
	 State v. Armstrong, 2005 WI 119, 283 Wis. 2d 639, 700 N.W.2d 98, at ¶114.

	11.81994  Court's right to exercise power to reverse in interest of justice sua sponte without request from party
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶16.

	11.81995  Remand to trial court for motion for postconviction relief in interest of justice
	 For cases dealing with this subject, see sec. 11.876.

	11.81996  Reversal of jury's rejection of defendant's insanity defense at responsibility phase of bifurcated trial
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶30-45.

	11.81997  Power of discretionary reversal used sparingly and with great caution
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶21.




	11.82  Appellate Court Limited To And Bound By Record
	11.821  In general
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 11-9, sec. 11.821.
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶15.
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶18.
	 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 647 N.W.2d 430, 2001 Term WCA-438, at ¶12.
	 State v. Betow, 226 Wis. 2d 90, 593 N.W.2d 499 (Ct. App. 1999): 1998 Term, p. 1-39, sec. 1.5251.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 11-14, sec. 11.82.
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 11-10, sec. 11.811.
	 State v. Riley, 172 Wis. 2d 452, 493 N.W.2d 401 (Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.821.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453.
	 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 (Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.451.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 11-10, sec. 11.82.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 11-10, sec. 11.82.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 11-3, sec. 11.351.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 175, sec. 10.82.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 201, sec. 10.82.
	 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 (Ct. App. 1981): 1980 Term, p. 112, sec. 10.251.
	 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 (Ct. App. 1979): 1979 Term, p. 127, sec. 9.52.
	 For cases dealing with the prohibition on the briefs of the parties referring to matters outside the record, see sec. 11.341.

	11.822  When factual assertions of briefs are not disputed by parties, appellate court may accept them as true
	 For cases dealing with this subject, see sec. 11.8642.

	11.823  Appellate court's consideration of document not part of record
	 State v. Harris, 2003 WI App 144, 266 Wis. 2d 200, 667 N.W.2d 813, at ¶4.
	 State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 1999): 1999 Term, p. 11-18, sec. 11.822.

	11.824  Consideration of document included in party's brief that is not part of record when opposing party does not dispute accuracy and/or authenticity of document
	 For cases dealing with this subject, see sec. 11.3412.


	11.83  Appellate Court's Response To Litigant's Utilization Of Wrong Remedy
	11.831  In general
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶30.

	11.832  Treating notice of appeal as invocation of court's supervisory jurisdiction
	 For cases dealing with this subject, see sec. 11.146.

	11.833  Treating petition for supervisory writ as appeal
	 For cases dealing with this subject, see sec. 11.147.

	11.834  Treating notice of appeal as petition for leave to appeal nonfinal order
	 For cases dealing with this subject, see sec. 11.1192.

	11.835  Treating petition for leave to appeal nonfinal order as notice of appeal
	 For cases dealing with this subject, see sec. 11.1272.

	11.836  Treating notice of appeal from nonfinal order as notice of appeal from final judgment of conviction
	 For cases dealing with this subject, see sec. 11.1194.

	11.837  Treating petition for writ of habeas corpus as petition for writ of certiorari
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.

	11.838  Treating untimely sec. 809.30 (i.e., sec. 974.02) motion as sec. 974.06 motion
	 For cases dealing with this subject, see sec. 10.112.

	11.839  Treating notice of appeal from decision as appeal from final judgment incorporating decision
	 For cases dealing with this subject, see sec. 11.1195.


	11.84  Affirmance Of Conviction Or Ruling On Basis Not Considered Or Relied On Below
	11.841  Affirmance of conviction on basis other than that considered by trier of fact; conviction can stand only if evidence was sufficient to convict on theory or mode of commission presented to jury
	 Pope v. Illinois, 107 S. Ct. 1918 (1987): 1986 Term, p. 230, sec. 12.7111.
	 Cabana v. Bullock, 106 S. Ct. 689 (1986): 1985 Term, p. 62, sec. 4.1191.
	 Chiarella v. United States, 100 S. Ct. 1108 (1980): 1979 Term, p. 127, sec. 9.57.
	 Dunn v. United States, 99 S. Ct. 2190 (1979): 1978 Term, p. 96, sec. 9.54.
	 Presnell v. Georgia, 99 S. Ct. 235 (1979): 1978 Term, p. 96, sec. 9.54.
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 393, 742 N.W.2d 332, at ¶14.
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶27.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 (Ct. App. 1987): 1986 Term, p. 233, sec. 12.7233.
	 For cases dealing with the effect of insufficiency of the evidence as to one basis or theory of liability considered by trier of fact when evidence sufficient to support another basis or theory of liability considered by trier of fact, see sec. 19.551.

	11.842  Affirmance of ruling on basis rejected by, not considered by, or not relied upon by, court below
	11.8421  In general
	 Yeager v. United States, 129 S. Ct. 2360 (2009).
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 11-21, sec. 11.842.
	 Thigpen v. Roberts, 104 S. Ct. 2916 (1984): 1983 Term, p. 201, sec. 10.85.
	 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, p. 136, sec. 10.85.
	 Steagald v. United States, 101 S. Ct. 1642 (1981): 1980 Term, p. 118, sec. 10.85.
	 Colautti v. Franklin, 99 S. Ct. 675 (1979): 1978 Term, p. 97, sec. 9.55.
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 11-21, sec. 11.842.
	 State v. Patricia A.M., 176 Wis. 2d 542, 500 N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 13.3619A.
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 19-2, sec. 19.512.
	 State v. Martinez (Jose), 150 Wis. 2d 62, 440 N.W.2d 783 (1989): 1988 Term, p. 11-12, sec. 11.842.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 11-12, sec. 11.85.
	 State v. Baudhuin, 141 Wis. 2d 642, 416 N.W.2d 60 (1987): 1987 Term, p. 11-13, sec. 11.85.
	 State v. Horn, 139 Wis. 2d 473, 407 N.W.2d 854 (1987): 1986 Term, p. 207, sec. 10.85.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 166, sec. 10.271.
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 201, sec. 10.85.
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 126, sec. 10.1142.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 126, sec. 10.1142.
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 136, sec. 10.85.
	 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 770 N.W.2d 779, at ¶7.
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶18.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶15.
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶10.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶10.
	 State ex rel. Pharm v. Bartow, 2005 WI App 215, 287 Wis. 2d 663, 706 N.W.2d 693, at ¶12.
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶10.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶3.
	 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 659 N.W.2d 189, 2002 Term WCA-261, at ¶4.
	 State v. Richard G.B., 2003 WI App 13, 259 Wis. 2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at ¶11.
	 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 653 N.W.2d 895, 2002 Term WCA-149, at ¶6.
	 State ex rel. West v. Bartow, 2002 WI App 42, 250 Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, at ¶7.
	 State v. Hart, 2001 WI App 283, 249 Wis. 2d 329, 639 N.W.2d 213, 2001 Term WCA-169, at ¶21.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶27.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶25-26.
	 State v. Trecroci, 2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555, 2000 Term WCA-319, at ¶45.
	 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 625 N.W.2d 923, 2000 Term WCA-259, at ¶11.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶11.
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 13.384.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Kiekhefer, 212 Wis. 2d 460, 569 N.W.2d 316 (Ct. App. 1997): 1997 Term, p. 1-43, sec. 1.6421.
	 State v. Tolefree, 209 Wis. 2d 421, 563 N.W.2d 175 (Ct. App. 1997): 1996 Term, p. 11-14, sec. 11.842.
	 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 10.842.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-23, sec. 11.842.
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.
	 State v. Gaines, 197 Wis. 2d 102, 539 N.W.2d 723 (Ct. App. 1995): 1995 Term, p. 1-34, sec. 1.8342.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322.
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 11-11, sec. 11.842.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 19.641.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721.
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 11-14, sec. 11.842.
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231.
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, sec. 47.7121.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 11-6, sec. 11.4911.
	 State v. Amrine, 157 Wis. 2d 778, 460 N.W.2d 826 (Ct. App. 1990): 1990 Term, p. 11-17, sec. 11.842.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 11-17, sec. 11.842.
	 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 573 (Ct. App. 1990): 1989 Term, p. 11-11, sec. 11.842.
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 11-10, sec. 11.842.
	 State v. Smith, 153 Wis. 2d 739, 451 N.W.2d 794 (Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842.
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842.
	 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 (Ct. App. 1989): 1989 Term, p. 11-11, sec. 11.842.
	 State v. Rhodes, 149 Wis. 2d 722, 439 N.W.2d 630 (Ct. App. 1989): 1988 Term, p. 11-12, sec. 11.842.
	 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 (Ct. App. 1989): 1988 Term, p. 11-12, sec. 11.842.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 152, sec. 10.441.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 176, sec. 10.85.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 201, sec. 10.84.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 118, sec. 10.85.
	 For cases dealing with the respondent's right to make arguments on appeal even though the argument was not presented to or considered by the trial court, see sec. 11.495.
	 For cases dealing with the appellate court's sustaining of a discretionary decision on a basis other than that relied upon by the trial court, see sec. 11.6161.

	11.8422  Respondent may not seek affirmance of ruling on basis not presented to trial court when failure to do so has prevented opposing party from presenting evidence relevant to determining whether that basis for affirmance exists or curing omission that provides grounds for that basis for affirmance
	 For cases dealing with this subject, see sec. 11.4956.

	11.8423  Failure to argue particular purpose for admission of other acts evidence in trial court may bar state on appeal from relying on that purpose to justify admission of evidence
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶11.

	11.8424  Refusal to affirm action (e.g., imposition of restitution under restitution statute) based on alleged alternative authority for action (e.g., imposition of restitution as condition of probation) when trial court did not invoke that authority for its action
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶26.

	11.8425  When appellate court affirms on other grounds, it need not discuss grounds on which trial court relied
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶18.
	 State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W.2d 685, at ¶10.



	11.85  Principles Of Appellate Adjudication Of Constitutionality Of Statutes
	 For cases dealing with this subject, see sec. 47.4.

	11.86  Principles Relating To Necessary Fact Finding; Appellate Court's Response To Trial Court's Failure To Make Findings Of Fact
	11.861  In general
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶19.
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶9.

	11.862  Remand to trial court for fact finding
	11.8621  In general
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶15.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 118, sec. 10.871.
	 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 (1978): 1977 Term, p. 69, sec. 9.56.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶18.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶37.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶23.
	 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 (Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431.
	 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.
	 State v. Greenwold, 181 Wis. 2d 881, 512 N.W.2d 237 (Ct. App. 1994): 1993 Term, p. 11-11, sec. 11.862.
	 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 (Ct. App. 1992): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134, and p. 203, sec. 10.72.
	 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 (Ct. App. 1983): 1983 Term, p. 166, sec. 8.231.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 168, sec. 10.871.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 41, sec. 3.182.
	 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 (Ct. App. 1981): 1981 Term, p. 136, sec. 10.871.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 135, sec. 10.72.
	 For cases dealing with this subject in the context of appeals raising suppression issues, see secs. 1.984 and 2.6561.

	11.8622  When trial court has held hearing on matter, but has not made necessary finding of fact
	 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. App. 1998): 1997 Term, p. 12-7, sec. 12.6831.

	11.8623  Remand not appropriate to allow party to do what he should have done before
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.

	11.8624  Court of appeals is not fact-finding court
	 For cases dealing with this subject, see sec. 11.8691.


	11.863  Appellate court's independent determination of factual issues
	11.8631  In general
	 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 (1987): 1986 Term, p. 150, sec. 8.2356.
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 137, sec. 10.872.
	 State v. Kraimer, 99 Wis. 2d 306, 298 N.W.2d 568 (1980): 1980 Term, p. 18, sec. 1.834.
	 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 477, 747 N.W.2d 712, at ¶17.
	 State v. Howard, 171 Wis. 2d 743, 492 N.W.2d 371 (Ct. App. 1992): 1992 Term, p. 1-2, sec. 1.1212.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 203, sec. 10.72.
	 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 (Ct. App. 1983): 1983 Term, p. 166, sec. 8.231.
	 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 199, sec. 10.721.
	 State v. Drogsvold, 104 Wis. 2d 247, 311 N.W.2d 243 (Ct. App. 1981): 1981 Term, p. 137, sec. 10.872.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 135, sec. 10.72.
	 For cases dealing with this subject in the context of appeals raising suppression issues, see secs. 1.986 and 2.6562.

	11.8632  Power of appellate court to decide issues of fact
	11.86321  In general
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶2.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶36.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.

	11.86322  Appellate court may not resolve issue of intent
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶16.

	11.86323  Court of appeals is without jurisdiction to make factual findings
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶2.


	11.8633  Appellate court may assume facts, reasonably inferable from record, in manner that supports trial court's decision
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶19.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶30.


	11.864  Fact-finding implicit in trial court's decision and jury's verdict
	11.8641  Assumption that trial court determined factual issues in support of its decision
	11.86411  In general
	 State v. Martwick, 2000 WI 5, 231 Wis. 2d 801, 604 N.W.2d 552: 1999 Term, p. 1-54, sec. 1.6421.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 11-10, sec. 11.863.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶18.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶24.
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶14.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶20.
	 State v. Mosher, 221 Wis. 2d 203, 584 N.W.2d 553 (Ct. App. 1998): 1998 Term, p. 2-1, sec. 2.11223.
	 State v. Gruen, 218 Wis. 2d 581, 582 N.W.2d 728 (Ct. App. 1998): 1997 Term, p. 2-3, sec. 2.1185.
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 11-10, sec. 11.863.
	 State v. Garcia, 195 Wis. 2d 68, 535 N.W.2d 124 (Ct. App. 1995): 1994 Term, p. 1-8, sec. 1.243.
	 State v. Angiolo, 186 Wis. 2d 488, 520 N.W.2d 923 (Ct. App. 1994): 1994 Term, p. 1-23, sec. 1.651.
	 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 30, sec. 1.833.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 202, sec. 10.873.
	 For cases dealing with this subject in the context of appeals raising suppression issues, see secs. 1.985 and 2.6563.

	11.86412  Appellate court may assume facts, reasonably inferable from record, in manner that supports trial court's decision
	 For cases dealing with this subject, see sec. 11.8633.


	11.8642  Jury impliedly finds underlying facts if those facts are necessary to ultimate fact of guilt or innocence
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶42.


	11.865  Establishing facts by alleging them in briefs
	11.8651  General rule: briefs by counsel do not establish facts
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 11-10, sec. 11.811.

	11.8652  Undisputed factual assertions made in parties' briefs may be accepted by appellate court as true
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 11-15, sec. 11.866.

	11.8653  Where state does not challenge defendant's assertion, appellate court may accept it as true
	 State v. Schuman, 173 Wis. 2d 743, 496 N.W.2d 684 (Ct. App. 1993): 1992 Term, p. 9-16, sec. 9.476.


	11.866  Establishing facts by drawing inferences
	11.8661  Appellate court bound to accept inference that supports fact-finder's conclusion
	 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 9-7, sec. 9.23.

	11.8662  When two competing inferences can be drawn from facts, appellate court bound to accept inference drawn by fact finder
	 For cases dealing with this subject, see sec. 11.6221.

	11.8663  Use of "negative inference" to sustain finding of particular factual proposition: fact finder's right to affirmatively conclude that truth is opposite of witness's incredible testimony
	 For cases dealing with this subject, see sec. 11.6285.

	11.8664  Determining reasonableness of inference is recognized appellate function
	 For cases dealing with this subject, see sec. 11.6224.

	11.8665  If only one reasonable inference is available, drawing of that inference is question of law
	 For cases dealing with this subject, see sec. 11.6225.

	11.8666  In reviewing trial court's decision, appellate court will assume facts, reasonably inferable from record, in manner that supports that decision
	 State v. Goyette, 2006 WI App 178, 296 Wis. 2d 359, 722 N.W.2d 731, at ¶22, 28.


	11.867  When record incomplete, facts essential to sustain trial court's decision will be assumed; assumption that missing material supports trial court's ruling
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶5.
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶24.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶28, 29, 33.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶18.
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶19.
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶5.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶5.
	 State v. Benton, 2001 WI App 81, 243 Wis. 2d 54, 625 N.W.2d 923, 2000 Term WCA-259, at ¶10.
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 11-11, sec. 11.861.

	11.868  Conclusion that finding of fact is implicit in trial court's ruling
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 11-10, sec. 11.862.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971.

	11.869  Other principles
	11.8691  Court of appeals is not fact-finding court
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶18.

	11.8692  Circuit court's silence as to particular allegations supports finding that circuit court did not find evidence supporting those allegations credible
	 State v. Jenkins, 2007 WI 96, 303 Wis. 2d 157, 736 N.W.2d 24, at ¶87.

	11.8693  In absence of specific findings, appellate court may search record to determine whether evidence supports trial court's decision
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶17.



	11.87  Appellate Remedies Other Than New Trial
	11.871  Remand for retrospective determination of issue
	 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 (1988): 1988 Term, p. 8-16, sec. 8.8221.
	 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 (1988): 1988 Term, p. 8-17, sec. 8.8222.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶29.
	 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231.

	11.872  Resolution of issue by trial court based on record already created
	 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 (1989): 1988 Term, p. 11-12, sec. 11.872.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.

	11.873  Remand for further consideration of issue
	11.8731  In general
	 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582.

	11.8732  Remand for new suppression hearing on defendant's appeal from denial of suppression motion after entry of guilty plea pursuant to Wis. Stat. § 971.31(10)
	11.87321  Relief to which defendant is entitled if trial court reaffirms denial of suppression motion after new hearing
	 For cases dealing with this subject, see sec. 7.428.



	11.874  Remand for new hearing on issue
	11.8741  In general
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶27-30.

	11.8742  When judge at original hearing held on issue in trial court was not impartial
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶27-30.


	11.875  Appellate court determination of issue when trial court in no better position than appellate court to decide issue
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	11.876  Modifying judgment of conviction of greater offense on which evidence insufficient to judgment of conviction of lesser offense on which evidence is sufficient
	 For cases dealing with this subject, see sec. 19.577.

	11.877  Remand to trial court for motion for postconviction relief in interest of justice
	11.8771  Authority to grant
	11.87711  In general
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶15.

	11.87712  Authority to grant sua sponte when defendant does not request remand
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶16.


	11.8772  Test for granting
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶18.

	11.8773  Appropriateness of granting in particular case
	 State v. Maloney, 2006 WI 15, 288 Wis. 2d 551, 709 N.W.2d 436, at ¶17-42.


	11.878  Remand for resolution of issues not considered by trial court because such consideration was not necessary in view of its decision, but now is necessary because of appellate court's reversal of that decision
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶88-89.
	 State v. Dull, 211 Wis. 2d 651, 565 N.W.2d 575 (Ct. App. 1997): 1996 Term, p. 1-24, sec. 1.6431.
	 State v. Durbin, 170 Wis. 2d 475, 489 N.W.2d 655 (Ct. App. 1992): 1992 Term, p. 1-45, sec. 1.8341.

	11.879  Other remedies
	11.8791  Remedies for errors in sentencing
	 For cases dealing with this subject, see sec. 9.94.

	11.8792  When appellate court reaches conclusion that has effect of negating plea bargain (e.g., when it sets aside conviction on one offense to which defendant pled guilty pursuant to plea bargain), remedy is recision of entire plea agreement, reinstatement of original charges, and remand for further proceedings on them
	 For cases dealing with this subject, see sec. 7.1985.

	11.8793  When trial court applied wrong legal standard, case may be remanded to trial court to decide issue under proper legal standard
	 State v. Mayo, 217 Wis. 2d 217, 579 N.W.2d 768 (Ct. App. 1998): 1997 Term, p. 10-1, sec. 10.1221.

	11.8794  Remand for determination whether there is sufficient foundation establishing relevancy of evidence and whether probative value is substantially outweighed by counterveiling factors when trial court has summarily and wrongfully excluded evidence without making that determination
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 13.384.

	11.8795  When conviction and sentence on one count of multi-count judgment of conviction set aside, need for, and propriety of, remand for resentencing on remaining counts
	 For cases dealing with this subject, see sec. 9.446.

	11.8796  Remand for necessary fact finding
	 For cases dealing with this subject, see sec. 11.861.

	11.8797  Remand for hearing on constitutional validity of jury waiver is not remedy for failure to obtain personal waiver by defendant; new trial is required
	 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 839 (1991): 1990 Term, p. 26-1, sec. 26.321.

	11.8798  When judge at original hearing held on issue in trial court was not impartial, remedy is remand for new hearing
	 For cases dealing with this subject, see sec. 11.8742.



	11.88  United States Supreme Court Review Of State Court And Lower Federal Court Decisions
	11.881  Jurisdiction of Supreme Court
	11.8811  In general
	 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 Term, p. 10-13, sec. 10.671.

	11.8812  Jurisdictional requirements
	11.88121  Requirement of case or controversy
	 Spencer v. Kemna, 118 S. Ct. 978 (1998): 1997 Term, p. 10-23, sec. 10.6922.
	 Church of Scientology v. United States, 113 S. Ct. 447 (1992): 1992 Term, p. 11-9, sec. 11.512.
	 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 Term, p. 9-12, sec. 9.426.
	 DeaKins v. Monaghan, 108 S. Ct. 523 (1988): 1987 Term, p. 11-13, sec. 11.8811.
	 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 2735 (1986): 1985 Term, p. 215, sec. 13.714.
	 Globe Newspaper Co. v. Superior Court, 102 S. Ct. 2613 (1982): 1981 Term, p. 71, sec. 4.891.
	 Princeton University v. Schmid, 102 S. Ct. 867 (1982): 1981 Term, p. 137, sec. 10.8811.

	11.88122  Requirement that federal question be presented
	 Vermont v. Brillon, 129 S. Ct. 1283 (2009).


	11.8813  Review of decision based on an independent and adequate state ground
	11.88131  In general
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 Kansas v. Marsh, 126 S. Ct. 2516 (2006).
	 Oregon v. Guzek, 126 S. Ct. 1226 (2006).
	 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term USSC-5.
	 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 Term, p. 11-14, sec. 11.8811.
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 1-7, sec. 1.2213.
	 Pennsylvania v. Labron, 116 S. Ct. 2485 (1996): 1995 Term, p. 1-26, sec. 1.66415.
	 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 Term, p. 1-35, sec. 1.8281.
	 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 Term, p. 9-11, sec. 9.4221.
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 11-18, sec. 11.8811.
	 Ford v. Georgia, 111 S. Ct. 850 (1991): 1990 Term, p. 10-16, sec. 10.6312.
	 Illinois v. Rodriguez, 110 S. Ct. 2793 (1990): 1989 Term, p. 11-11, sec. 11.8812.
	 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 Term, p. 38-1, sec. 38.211.
	 Harris v. Reed, 109 S. Ct. 1038 (1989): 1988 Term, p. 10-9, sec. 10.632.
	 Florida v. Riley, 109 S. Ct. 693 (1989): 1988 Term, p. 11-12, sec. 11.8811.
	 New York v. P.J. Video, Inc., 106 S. Ct. 1610 (1986): 1985 Term, p. 158, sec. 10.833.
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 158, sec. 10.883.
	 Caldwell v. Mississippi, 105 S. Ct. 2633 (1985): 1984 Term, p. 176, sec. 10.8811.
	 California v. Carney, 105 S. Ct. 2066 (1985): 1984 Term, p. 176, sec. 10.8811.
	 Ake v. Oklahoma, 105 S. Ct. 1087 (1985): 1984 Term, p. 176, sec. 10.8811.
	 Capital Cities Media, Inc. v. Toole, 104 S. Ct. 2144 (1984): 1983 Term, p. 202, sec. 10.8811.
	 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 Term, p. 202, sec. 10.8811.
	 Colorado v. Nunez, 104 S. Ct. 1257 (1984): 1983 Term, p. 202, sec. 10.8811.
	 Michigan v. Long, 103 S. Ct. 3469 (1983): 1982 Term, p. 168, sec. 10.8811.
	 Florida v. Casal, 103 S. Ct. 3100 (1983): 1982 Term, p. 168, sec. 10.8811.
	 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 Term, p. 138, sec. 10.885.
	 Payton v. New York, 100 S. Ct. 1371 (1980): 1979 Term, p. 127, sec. 9.561.
	 Delaware v. Prouse, 99 S. Ct. 1391 (1979): 1978 Term, p. 97, sec. 9.561.

	11.88132  State court's enforcement of procedural default rule normally constitutes independent and adequate state ground precluding supreme court review
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 For cases dealing with this subject in the context of federal habeas corpus proceedings, see sec. 10.63.


	11.8814  Review of decision interpreting state statute
	 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, p. 21-1, sec. 21.11.
	 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 Term, p. 138, sec. 10.886.
	 Whalen v. United States, 100 S. Ct. 1432 (1980): 1979 Term, p. 127, sec. 9.562.

	11.8815  Requirement that federal question presented was raised and decided in the state court below
	 For cases dealing with this subject, see sec. 11.8821.

	11.8816  Requirement that decision below be "final judgment or decree"
	11.88161  Requirement in general
	 Kansas v. Marsh, 126 S. Ct. 2516 (2006).
	 Johnson v. California, 124 S. Ct. 1833 (2004).
	 Florida v. Thomas, 121 S. Ct. 1905 (2001), 2000 Term USSC-25.
	 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 (1989): 1988 Term, p. 11-12, sec. 11.8812.
	 Frisby v. Schultz, 108 S. Ct. 2495 (1988): 1987 Term, p. 11-13, sec. 11.8813.
	 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 Term, p. 207, sec. 10.8811.
	 Thornburgh v. American College of Obstetricians and Gynecologists, 106 S. Ct. 2169 (1986): 1985 Term, p. 169, sec. 12.2911.
	 New York v. Quarles, 104 S. Ct. 2626 (1984): 1983 Term, p. 202, sec. 10.8812.
	 Florida v. Meyers, 104 S. Ct. 1852 (1984): 1983 Term, p. 202, sec. 10.8812.
	 Flynt v. Ohio, 101 S. Ct. 1958 (1981): 1980 Term, p. 119, sec. 10.88.

	11.88162  Exceptions to requirement in general
	 Johnson v. California, 124 S. Ct. 1833 (2004).
	 Florida v. Thomas, 121 S. Ct. 1905 (2001), 2000 Term USSC-25.

	11.88163  Particular exception: Decision suppressing state's evidence may be final if, as practical matter, decision will not be reviewable after final disposition of case
	 Florida v. Thomas, 121 S. Ct. 1905 (2001), 2000 Term USSC-25.
	 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 Term USSC-20.

	11.88164  Particular exception:  Case in which federal claim has been finally decided, with further proceedings on merits in state court to come, but in which later review of federal issue cannot be had, whatever ultimate outcome of case
	 Kansas v. Marsh, 126 S. Ct. 2516 (2006).


	11.8817  Effect of untimely filing of petition for certiorari on Court's jurisdiction
	11.88171  In general
	 Bowles v. Russell, 127 S. Ct. 2360 (2007).

	11.88172  When petition is untimely under limit set by Court rule
	 Bowles v. Russell, 127 S. Ct. 2360 (2007).

	11.88173  When petition is untimely under limit set by statute
	 Bowles v. Russell, 127 S. Ct. 2360 (2007).


	11.8818  Jurisdiction to grant original writ of habeas corpus
	11.88181  Limitations on this jurisdiction imposed by Antiterrorism and Effective Death Penalty Act of 1996
	 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 Term, p. 10-13, sec. 10.671.


	11.8819  Other jurisdictional issues and matters
	11.88191  No jurisdiction to review court of appeals' exercise of "gatekeeping" function in case of successive petition for habeas corpus: constitutionality of depriving Supreme Court of this jurisdiction
	 Felker v. Turpin, 116 S. Ct. 2333 (1996): 1995 Term, p. 10-13, sec. 10.671.

	11.88192  Review of denial of application for certificate of appealability in federal habeas corpus proceeding
	 Hohn v. United States, 118 S. Ct. 1969 (1998): 1997 Term, p. 11-10, sec. 11.8812.

	11.88193  Court has jurisdiction when state court's interpretation of state law has been influenced by accompanying interpretation of federal law
	 Ohio v. Reiner, 121 S. Ct. 1252 (2001), 2000 Term USSC-12.

	11.88194  Supreme court does not have supervisory jurisdiction over state courts
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).

	11.88195  Review of non-justiciable political question
	 United States v. Munoz-Flores, 110 S. Ct. 1964 (1990): 1989 Term, p. 9-21, sec. 9.4941.

	11.88196  There is no jurisdictional bar to consideration of conviction of particular count even though sentence on that count is concurrent to sentence on another count that is not challenged or that survives challenge
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 For cases dealing with this subject, see sec. 11.8928.

	11.88197  Supreme Court has jurisdiction over decision of Court of Appeals for Armed Forces that granted relief, even if relief is only partial and case was remanded to lower court for further proceedings
	 United States v. Denedo, 129 S. Ct. 2213 (2009).



	11.882  Issues considered
	11.8821  Issues not presented to state court or lower federal court
	 Pasquantino v. United States, 125 S. Ct. 1766 (2005).
	11.88211  In general
	 Howell v. Mississippi, 125 S. Ct. 856 (2005).
	 Thornton v. United States, 124 S. Ct. 2127 (2004).
	 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 Term, p. 27-1, sec. 27.232.
	 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. Ct. 1952 (1998): 1997 Term, p. 11-11, sec. 11.8823.
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4.12222.
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 38-13, sec. 38.8211.
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 11-24, sec. 11.8821.
	 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 Term, p. 8-19, sec. 8.831.
	 United States v. Williams, 112 S. Ct. 1735 (1992): 1991 Term, p. 4-1, sec. 4.192.
	 Kentucky v. Stincer, 107 S. Ct. 2658 (1987): 1986 Term, p. 208, sec. 10.8813.
	 Heath v. Alabama, 106 S. Ct. 433 (1985): 1985 Term, p. 158, sec. 10.882.
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 202, sec. 10.8821.
	 Illinois v. Gates, 103 S. Ct. 2317 (1983): 1982 Term, p. 168, sec. 10.8812.

	11.88212  Issue must have been presented to state court as federal constitutional claim:  in general
	 Howell v. Mississippi, 125 S. Ct. 856 (2005).

	11.88213  Issue must have been presented to state court as federal constitutional claim:  citation in state court brief, in support of argument made in state court, of state decision that cited state decision that cited Supreme Court decision regarding issue at hand is not sufficient to present federal claim
	 Howell v. Mississippi, 125 S. Ct. 856 (2005).


	11.8822  Issue not presented or mentioned in petition for certiorari
	 Fry v. Pliler, 127 S. Ct. 2321 (2007).
	 Day v. McDonough, 126 S. Ct. 1675 (2006).
	 Pasquantino v. United States, 125 S. Ct. 1766 (2005).
	 Thornton v. United States, 124 S. Ct. 2127 (2004).
	 Glover v. United States, 121 S. Ct. 696 (2001), 2000 Term USSC-3.
	 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 10-20, sec. 10.6361.
	 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 1747 (1994): 1993 Term, p. 11-12, sec. 11.8823.
	 Hagen v. Utah, 114 S. Ct. 958 (1994): 1993 Term, p. 12-4, sec. 12.6311.
	 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 Term, p. 11-12, sec. 11.8821.
	 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 Term, p. 8-19, sec. 8.831.
	 Williams v. United States, 112 S. Ct. 1112 (1992): 1991 Term, p. 9-4, sec. 9.172.
	 Berkemer v. McCarty, 104 S. Ct. 3138 (1984): 1983 Term, p. 203, sec. 10.8822.

	11.8823  Issue not embraced within issues upon which certiorari granted
	 Fry v. Pliler, 127 S. Ct. 2321 (2007).
	 United States v. A Parcel of Land, 113 S. Ct. 1126 (1993): 1992 Term, p. 11-15, sec. 11.8821.

	11.8824  Issue not fairly included within question presented in petition for certiorari
	11.88241  In general
	 Wood v. Allen, 130 S. Ct. 841 (2010).
	 Ohio v. Robinette, 117 S. Ct. 417 (1996): 1996 Term, p. 11-14, sec. 11.8821.

	11.88242  To be fairly included within question presented in petition for certiorari, it is not enough that issue was discussed in petition for certiorari
	 Wood v. Allen, 130 S. Ct. 841 (2010).


	11.8825  Issue not fairly included in question Supreme Court formulated in its grant of certiorari
	 Stinson v. United States, 113 S. Ct. 1913 (1993): 1992 Term, p. 9-3, sec. 9.172.

	11.8826  Issue not mentioned in response to petition for certiorari
	 Baldwin v. Reese, 124 S. Ct. 1347 (2004).
	 Knowles v. Iowa, 119 S. Ct. 484 (1998): 1998 Term, p. 11-21, sec. 11.8821.
	 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 10-20, sec. 10.6361.
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 29-9, sec. 29.471.

	11.8827  Issues waived in state court
	11.88271  In general
	11.88272  Issue waived in state court will be considered if last state court in which review could be had considered merits of claim
	 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 Term, p. 11-12, sec. 11.8822.


	11.8828  Attempt to create new constitutional rule in collateral proceeding will not be considered unless rule would be applied retroactively to all defendants on collateral review
	 Graham v. Collins, 113 S. Ct. 892 (1993): 1992 Term, p. 10-10, sec. 10.692.
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.

	11.8829  Other issues
	11.88291  Issue not whose resolution is assumed in question presented in petition for certiorari to which respondent makes no objection
	 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 Term, p. 11-16, sec. 11.8824.

	11.88292  Claim not presented by decision below
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.

	11.88293  Issues neither raised nor resolved below
	 Glover v. United States, 121 S. Ct. 696 (2001), 2000 Term USSC-3.

	11.88294  Issue not decided below because case disposed of on other ground
	 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term USSC-5.



	11.883  Disposition or decision
	11.8831  Effect of denial of certiorari
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.
	 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 (1981): 1981 Term, p. 137, sec. 10.882.

	11.8832  Effect of dismissal for want of substantial federal question
	11.8833  Determining rule of law from supreme court plurality decision
	 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 (1982): 1981 Term, p. 177, sec. 12.7629.

	11.8834  Disposition when party dies while case pending
	 United States v. Green, 113 S. Ct. 1835 (1993): 1992 Term, p. 11-16, sec. 11.8831.
	 Mintzes v. Buchanan, 105 S. Ct. 2006 (1985): 1984 Term, p. 177, sec. 10.8821.

	11.8835  Effect of joinder of five justices in portion of opinion
	 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 Term, p. 158, sec. 10.8841.

	11.8836  Granting certiorari, vacating judgment below, and remanding to lower court without reaching merits ("GVR")
	 Wellons v. Hall, 130 S. Ct. 727 (2010).
	 Youngblood v. West Virginia, 126 S. Ct. 2188 (2006).
	 Selvage v. Collins, 110 S. Ct. 974 (1990): 1989 Term, p. 11-11, sec. 11.8821.

	11.8837  Effect of refusal to address argument
	 Clemons v. Mississippi, 110 S. Ct. 1441 (1990): 1989 Term, p. 11-12, sec. 11.8822.

	11.8838  Dismissal of writ of certiorari as improvidently granted
	 Roper v. Weaver, 127 S. Ct. 2022 (2007).
	 Oregon v. Guzek, 126 S. Ct. 1226 (2006).
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).


	11.884  Other matters
	11.8841  Presumption that state court applied correct standards
	 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 Term, p. 11-12, sec. 11.896.
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 177, sec. 10.8831.

	11.8842  Appellate court's right to decide case on basis not presented in parties' briefs
	 Teague v. Lane, 109 S. Ct. 1060 (1989): at page 1069 of opinion.

	11.8843  Abstention
	 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 Term, p. 68, sec. 3.7121.
	 For cases dealing with this subject, see sec. 12.84.

	11.8844  Certification to state court of question of state law upon which determination of constitutional issue may turn
	 Stewart v. Smith, 122 S. Ct. 1143 (2001), 2001 Term USSC-2.
	 Fiore v. White, 121 S. Ct. 712 (2001), 2000 Term USSC-4.
	 Fiore v. White, 120 S. Ct. 469 (1999): 1999 Term, p. 11-18, sec. 11.8841.
	 Virginia v. American Booksellers Assoc., Inc., 108 S. Ct. 636 (1988): 1987 Term, p. 38-2, sec. 38.221.
	 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 Term, p. 68, sec. 3.7121.
	 Zant v. Stephens, 102 S. Ct. 1856 (1982): 1981 Term, p. 138, sec. 10.883.

	11.8845  In reviewing state court decision, Supreme Court must recognize state's right to serve as laboratory for rest of country
	 Chandler v. Florida, 101 S. Ct. 802 (1981): 1980 Term, p. 91, sec. 8.191.

	11.8846  Denial to litigant of right to seek leave to proceed in forma pauperis
	 Rivera v. Florida Department of Corrections, 119 S. Ct. 1166 (1999): 1998 Term, p. 11-21, sec. 11.8842.
	 In re Vey, 117 S. Ct. 1294 (1997): 1996 Term, p. 11-15, sec. 11.8831.
	 Attwood v. Singletary, 116 S. Ct. 769 (1996): 1995 Term, p. 11-24, sec. 11.8831.
	 In re Anderson, 114 S. Ct. 1606 (1994): 1993 Term, p. 11-12, sec. 11.8841.
	 Demos v. Storrie, 113 S. Ct. 1231 (1993): 1992 Term, p. 11-16, sec. 11.8841.
	 Zatko v. California, 112 S. Ct. 355 (1991): 1991 Term, p. 11-9, sec. 11.8831.
	 In re Amendment To Rule 39, 111 S. Ct. 1572 (1991): 1990 Term, p. 11-19, sec. 11.8832.
	 In re Demos, 111 S. Ct. 1569 (1991): 1990 Term, p. 11-19, sec. 11.8832.
	 In re Sindram, 111 S. Ct. 596 (1991): 1990 Term, p. 11-18, sec. 11.8832.
	 In re McDonald, 109 S. Ct. 993 (1989): 1988 Term, p. 11-13, sec. 11.8841.

	11.8847  Supreme court bound by state court's determinations of state law
	11.88471  In general
	 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term USSC-24.
	 Alabama v. Shelton, 122 S. Ct. 1764 (2002), 2001 Term USSC-12.
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.
	 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, p. 11-13, sec. 11.8831.

	11.88472  Supreme Court has no authority to construe language of state statute more narrowly than construction given by state's highest court
	 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 1998 Term, p. 22-2, sec. 22.2111.


	11.8848  Petition for certiorari may not be filed in case in which the United States is interested without approval of solicitor general
	 United States v. Providence Journal Co., 108 S. Ct. 1502 (1988): 1987 Term, p. 11-14, sec. 11.8832.

	11.8849  Standard of review of state court's findings and ruling
	 Hernandez v. New York, 111 S. Ct. 1859 (1991): 1990 Term, p. 11-18, sec. 11.882.


	11.885  Other matters (cont'd)
	11.8851  Compensation for counsel appointed to represent defendant in Supreme Court proceedings
	 In re Berger, 111 S. Ct. 628 (1991): 1990 Term, p. 11-18, sec. 11.8831.

	11.8852  Consideration in deciding whether to grant certiorari
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 11-12, sec. 11.8842.

	11.8853  Relieving counsel of obligation imposed by circuit court rule to file petition for certiorari, when no meritorious issue exists for certiorari review
	 Austin v. United States, 115 S. Ct. 380 (1994): 1994 Term, p. 11-15, sec. 11.8841.

	11.8854  Granting certiorari, vacating judgment below, and remanding case for further consideration
	 Stutson v. United States, 116 S. Ct. 600 (1996): 1995 Term, p. 11-25, sec. 11.8832.

	11.8855  Effect of petitioner's death on case in which petition for certiorari has been granted
	 Mosley v. United States, 119 S. Ct. 484 (1998): 1998 Term, p. 11-21, sec. 11.8841.

	11.8856  Supreme Court's authority is limited to enforcing commands of constitution; court does not hold supervisory power over state courts
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-19, sec. 2.194.

	11.8857  United States Supreme Court normally follows lower federal-court interpretations of state law
	 Stenberg v. Carhart, 120 S. Ct. 2597 (2000): 1999 Term, p. 32-9, sec. 32.841.

	11.8858  Right to counsel, and indigent's right to appointment of counsel, on Supreme Court's review of state court decision
	 For cases dealing with this subject, see secs. 11.89267 and 25.175.


	11.886  Other matters (cont'd)
	11.8861  Time for filing petition for certiorari
	11.88611  In general
	 Bowles v. Russell, 127 S. Ct. 2360 (2007).

	11.88612  Effect of untimely filing on court's jurisdiction
	 For cases dealing with this subject, see sec. 11.8817.


	11.8862  Appellant's motion to vacate decision below and dismiss cause as moot when appellant no longer desires relief given by lower court
	 Arave v. Hoffman, 128 S. Ct. 749 (2008).



	11.89  Other Matters
	11.891  Precedential value of appellate decisions and opinions
	11.8911  Decision of United States Supreme Court
	11.89111  In general
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 1-48, sec. 1.992.
	 State v. Moss, 2003 WI App 239, 267 Wis. 2d 772, 672 N.W.2d 125, at ¶20.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 21-1, sec. 21.142.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857.
	 For cases dealing with the binding effect of the United States Supreme Court's determination of the extent of a federal constitutional right, see sec. 21.14.
	 For cases dealing with the principle that, except for United States Supreme Court decisions dealing with constitutional issues, federal decisions are not controlling or binding on state courts, see sec. 11.8921.

	11.89112  Decision of fragmented United States Supreme Court with no single rationale explaining the result
	 For cases dealing with this subject, see sec. 11.9535.

	11.89113  Decision not based on United States Constitution
	 For cases dealing with this subject, see sec. 11.8921.

	11.89114  Fact that decision has been subject to scholarly criticism does not negate its controlling nature
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶18.

	11.89115  When there is no majority opinion, the narrower holding controls
	 United States v. Santos, 128 S. Ct. 2020 (2008).
	 Panetti v. Quarterman, 127 S. Ct. 2842 (2007).


	11.8912  Decision of lower federal court (including federal court of appeals)
	11.89121  In general
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶31.
	 State v. Harris, 199 Wis. 2d 227, 544 N.W.2d 545 (1996): 1995 Term, p. 11-27, sec. 11.8965.
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35-2, sec. 35.4312.
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 1-48, sec. 1.992.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 State v. Webster, 114 Wis. 2d 418, 338 N.W.2d 474 (1983): 1983 Term, p. 203, sec. 10.8921.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶11.
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶28.
	 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶13.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Mc Kee, 181 Wis. 2d 354, 510 N.W.2d 807 (Ct. App. 1993): 1993 Term, p. 1-14, sec. 1.246.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 11-12, sec. 11.8921.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857.
	 For cases dealing with the principle that, except for United States Supreme Court decisions dealing with constitutional issues, federal decisions are not controlling or binding on state courts, see sec. 11.8921.

	11.89122  When decision is vacated as moot, it lacks precedential value
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.


	11.8913  Decision of Wisconsin Supreme Court
	11.89131  Court of appeals bound to follow decisions of Wisconsin Supreme Court
	 For cases dealing with this subject, see sec. 11.917.

	11.89132  Circuit courts bound to follow decisions of Wisconsin Supreme Court
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶26.

	11.89133  Determining which to follow when Wisconsin Supreme Court decisions are in conflict: court must follow more recent decision
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶15.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶13.
	 State v. Leutenegger, 2004 WI App 127, 275 Wis. 2d 512, 685 N.W.2d 536, at ¶5.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶14.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.

	11.89134  Determining which to follow when Wisconsin Supreme Court decision is in conflict with later United States Supreme Court decision
	 For cases dealing with this subject, see sec. 11.9172.

	11.89135  Determining what is decision of Wisconsin Suprme Court when lead opinion is joined in by less than majority of court 
	 For cases dealing with this subject, see sec. 11.89172.


	11.8914  Published decision of Wisconsin Court of Appeals
	11.89141  In general
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶14.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶11.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶26.
	 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at ¶10.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 (Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312.
	 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 (Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161.
	 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 (Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 (Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912.
	 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. App. 1990): 1990 Term, p. 11-19, sec. 11.8911.
	 For cases dealing with the rule that court of appeals' decisions are not precedential and may not be cited unless they are ordered published, see sec. 11.8975.

	11.89142  Where decision has been vacated by supreme court
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.

	11.89143  Where decision has been reversed or overruled by supreme court, but not with respect to holding on which litigant relies; does court of appeals' holding not specifically reversed or overruled by supreme court retain precedential value?
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶11.
	 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 742 N.W.2d 887, at ¶13.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶40.
	 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 643 N.W.2d 180, 2001 Term WCA-306, at ¶13.
	 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 (Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241.
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 11-22, sec. 11.89143.

	11.89144  Deciding which to follow when prior precedent of Wisconsin Court of Appeals conflicts with Wisconsin Supreme Court decision
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.

	11.89145  Deciding which to follow when prior decisions of court of appeals are in conflict
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶23.
	 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 (Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161.

	11.89146  Court of appeals' right and/or authority to overrule prior decision
	 For cases dealing with this subject, see sec. 11.8973.

	11.89147  Court of appeals' right and/or authority to withdraw dictum from earlier decision
	 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 (Ct. App. 1993): 1993 Term, p. 20-1, sec. 20.3412.

	11.89148  When statute changes law decreed by decision
	 For cases dealing with this subject, see sec. 11.946.

	11.89149  When petition for supreme court review of decision has been filed and case is presently being held by supreme court awaiting disposition of case at hand
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶23.


	11.8915  Published decision of Wisconsin Court of Appeals (cont'd)
	11.89151  When petition for supreme court review of decision has been accepted by supreme court
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶14.

	11.89152  Supreme court may withdraw or disavow language in decision of court of appeals even though that decision is not the one being reviewed
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶14.

	11.89153  Precedential value of decision of court of appeals that conflicts with another decision of court of appeals
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶17.


	11.8916  Decisions from other jurisdictions
	11.89161  In general
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶35-38.
	 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 706, 772 N.W.2d 710, at ¶24.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶40.
	 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 502 (Ct. App. 1983): 1983 Term, p. 203, sec. 10.8922.

	11.89162  Decision of International Court of Justice
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).

	11.89163  Wisconsin Court of Appeals not required to apply decision from other jurisdiction, even when it is on point and Wisconsin law is unclear on subject
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶35-38.

	11.89164  Citation in Wisconsin decision to decision from other jurisdiction does not elevate decision from other jurisdiction to binding precedent
	 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 706, 772 N.W.2d 710, at ¶24.


	11.8917  Other decisions and opinions
	11.89171  Concurring opinion, dissenting opinions, or concurring and dissenting opinions, joined in by majority of court on particular point of law
	 For cases dealing with this subject, see sec. 11.89391.

	11.89172  Lead opinion joined in by less than majority of court
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶6.
	 For cases dealing with this subject in the context of United States Supreme Court decisions, see sec. 11.8833.
	 For cases dealing with this subject in the context of appellate decisions in general, see sec. 11.928.

	11.89173  Decision based on concession by one of the parties
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 N.W.2d 696 (1989): 1988 Term, p. 11-15, sec. 11.8981.

	11.89174  Decision predating enactment of criminal code
	 State v. Beaudry, 119 Wis. 2d 96, 349 N.W.2d 106 (Ct. App. 1984): 1983 Term, p. 203, sec. 10.8923.

	11.89175  Dissenting opinion
	 For cases dealing with this subject, see sec. 11.922.

	11.89176  Decision relying not on substantive analysis of law, but rather on party's failure to cite legal support for argument, is not persuasive
	 State v. Kieffer, 217 Wis. 2d 531, 577 N.W.2d 352 (1998): 1997 Term, p. 1-6, sec. 1.2231.

	11.89177  When appellate court is evenly split on issue, neither lead opinion nor concurring opinion(s) establishes precedent on issue
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶37.

	11.89178  Concurring opinion, not joined in by majority of court
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶26.


	11.8918  Principles generally applicable in determining precedential value of appellate decision or opinion or particular statement in decision or opinion
	11.89181  Value when issue resolved by decision was not fully briefed
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶5.
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 11-12, sec. 11.8922.

	11.89182  Fact that legislature enacted statute that changes law decreed by appellate decision does not mean that decision was incorrect or that decision has been overruled for purposes of judicial precedent
	 For cases dealing with this subject, see sec. 11.946.

	11.89183  Value when issue resolved at one point in opinion is explicitly left unresolved at another point in opinion
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶31-37.

	11.89184  When there is no majority opinion, the narrower holding controls
	 Panetti v. Quarterman, 127 S. Ct. 2842 (2007).

	11.89185  Value when issue resolved by decision was not subject of analysis by court
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶5.

	11.89186  Value of assumption made in deciding case: assumptions are not holdings
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶5.



	11.892  Other matters
	11.8921  Except for United States Supreme Court decisions dealing with constitutional matters, decisions of federal courts, including United States Supreme Court, are not controlling or binding on state courts
	11.89211  In general
	 Greene v. Georgia, 117 S. Ct. 578 (1996): 1996 Term, p. 8-1, sec. 8.1322.
	 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, p. 105, sec. 8.172.
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶31.
	 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 (1982): 1981 Term, p. 139, sec. 10.895.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857.
	 For cases dealing with the fact that United States Supreme Court decisions regarding accused's rights not necessarily based on constitutional principles, see sec. 21.591.
	 For cases dealing generally with the precedential value of United States Supreme Court and lower federal court decisions, see secs. 11.8911 and 11.8912.
	 For cases dealing with the rule that the United States Supreme Court's determination of the extent of a federal constitutional right binds a state court, see sec. 21.14.

	11.89212  United States Supreme Court decision not based on federal constitution
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶17.
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶18.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶11.
	 State v. Seay, 2002 WI App 37, 250 Wis. 2d 761, 641 N.W.2d 437, 2001 Term WCA-242, at ¶9.


	11.8922  State's right to appeal when case removed to federal court
	 Arizona v. Manypenny, 101 S. Ct. 1657 (1981): 1980 Term, p. 119, sec. 10.891.

	11.8923  Disposition of appeal when defendant dies
	 For cases dealing with this subject, see sec. 11.8938.

	11.8924  Public defender's right to be provided with trial court record, including transcript, or copy thereof
	11.89241  In general
	 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 9.1222.
	 State v. Dresel, 136 Wis. 2d 461, 401 N.W.2d 855 (Ct. App. 1987): 1986 Term, p. 35, sec. 2.562.
	 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 154, sec. 10.281.
	 For cases dealing with indigent's right to transcript, see sec. 23.311.

	11.89242  Right to copy of presentence report
	 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 9.1222.


	11.8925  Defendant has no constitutional right to compel attorney to argue all nonfrivolous issues that defendant wishes to press on appeal
	 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, p. 133, sec. 8.2391.
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶30.

	11.8926  Indigent's right to counsel on appeal
	11.89261  In general
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).
	 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, p. 11-20, sec. 11.8982.
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 129, sec. 8.2281.
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶18.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶11-20.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶2.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶12.
	 State v. Nieves-Gonzalez, 2001 WI App 90, 242 Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, at ¶4.
	 State ex rel. Payton v. Kolb, 135 Wis. 2d 202, 400 N.W.2d 285 (Ct. App. 1986): 1986 Term, p. 140, sec. 8.2271.
	 For cases dealing generally with the right of an indigent to the appointment of counsel in a criminal proceeding, which cases establish principles to be applied when an indigent seeks appointment of counsel on appeal, see. sec. 25.54.
	 For cases dealing generally with the right to counsel on appeal and on supreme court review of the court of appeals' decision, see secs. 25.173 and 25.174.

	11.89262  Provision of legal services by public defender to prosecute appeals in habeas corpus and other post-conviction actions
	 State ex rel. Payton v. Kolb, 135 Wis. 2d 202, 400 N.W.2d 285 (Ct. App. 1986): 1986 Term, p. 140, sec. 8.2271.

	11.89263  Referral to public defender for appellate representation
	 State ex rel. Payton v. Kolb, 135 Wis. 2d 202, 400 N.W.2d 285 (Ct. App. 1986): 1986 Term, p. 140, sec. 8.2271.
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): 1979 Term, p. 127, sec. 9.55.

	11.89264  No-merit (i.e., Anders) procedure and reports
	 For cases dealing with this subject, see sec. 11.8945.

	11.89265  On sex predator's appeal from denial of petition for supervised release
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶11-20.

	11.89266  On petition for Wisconsin Supreme Court review of court of appeals' decision
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).

	11.89267  On petition for United States Supreme Court review of state appellate court's decision
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).

	11.89268  On first tier appellate review of conviction based on guilty plea, when such review is discretionary
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).


	11.8927  Indigent's right to copy of transcript at public expense
	 For cases dealing with this subject, see sec. 23.311.

	11.8928  Concurrent sentence doctrine
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 Ray v. United States, 107 S. Ct. 2093 (1987): 1986 Term, p. 211, sec. 10.8992.
	 Mariscal v. United States, 101 S. Ct. 909 (1981): 1980 Term, p. 119, sec. 10.892.
	 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 (1978): 1978 Term, p. 96, sec. 9.52.
	 Peasley v. State, 83 Wis. 2d 224, 265 N.W.2d 506 (1978): 1977 Term, p. 68, sec. 9.51.
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 11-14, sec. 11.8991.

	11.8929  Invocation of appellate court's supervisory power
	11.89291  In general
	 For cases dealing with this subject, see secs. 11.14, 11.24, and 11.25.

	11.89292  To discipline prosecutor for misconduct by reversal of conviction even when error harmless
	 For cases dealing with this subject, see sec. 11.8936.



	11.893  Other matters (cont'd)
	11.8931  Appellate review of lower court's decision denying or granting preliminary injunction
	11.89311  In general
	 Gonzales v. O Centro, 126 S. Ct. 1211 (2006).
	 Ashcroft v. American Civil Liberties Union, 124 S. Ct. 2783 (2004).
	 Thornburgh v. American College of Obstetricians and Gynecologists, 106 S. Ct. 2169 (1986): 1985 Term, p. 169, sec. 12.2911.

	11.89312  Reviewing court has power on appeal to examine merits of case and upon deciding them in favor of defendant to dismiss case
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).


	11.8932  In reviewing decision on suppression motion, appellate court may consider evidence adduced at trial or other proceeding in addition to that adduced at suppression hearing
	11.89321  In general
	 For cases dealing with this subject in the context of fourth amendment or fifth amendment suppression hearings, see secs. 1.9881 and 2.6551.

	11.89322  Appellate court may not overturn suppression ruling based on evidence that was not part of record at suppression hearing
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶21.


	11.8933  Exhaustion of administrative remedies doctrine
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 159, sec. 10.897.

	11.8934  What it means when appellate court decides that rule is "a matter of state law"
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 159, sec. 10.898.

	11.8935  Respective functions of court of appeals and supreme court
	11.89351  In general
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 8-10, sec. 8.561.
	 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 (1987): 1987 Term, p. 11-3, sec. 11.371.
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 203, sec. 10.891.
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 192, sec. 10.351.
	 State v. McConnohie, 113 Wis. 2d 362, 334 N.W.2d 903 (1983): 1982 Term, p. 156, sec. 10.312.
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 113, sec. 10.311.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶15.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 9-10, sec. 9.411.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.
	 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 (Ct. App. 1991): 1991 Term, p. 11-10, sec. 11.8941.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 11-17, sec. 11.898.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.271.
	 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 (Ct. App. 1985): 1984 Term, p. 36, sec. 1.925.

	11.89352  Court of appeals is error-correcting, not law-declaring, court
	 For cases dealing with this subject, see sec. 11.927.

	11.89353  Supreme court is law-declaring court
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶24.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶15.


	11.8936  Dismissal of prosecution, reversal of conviction, or suppression of evidence as a disciplinary measure to preserve the integrity of the judicial process and/or deter illegality on part of prosecutor or police
	 Bank of Nova Scotia v. United States, 108 S. Ct. 2369 (1988): 1987 Term, p. 4-1, sec. 4.121.
	 United States v. Hasting, 103 S. Ct. 1974 (1983): 1982 Term, p. 164, sec. 10.653.
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 203, sec. 10.893.
	 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 808 (1980): 1980 Term, p. 156, sec. 13.92.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶28.
	 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 (Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843.
	 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 (Ct. App. 1996): 1995 Term, p. 12-11, sec. 12.686.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351.
	 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. App. 1987): 1987 Term, p. 2-7, sec. 2.311.
	 State v. Ruiz, 113 Wis. 2d 273, 335 N.W.2d 892 (Ct. App. 1983): 1982 Term, p. 62, sec. 3.812.

	11.8937  Effect of supreme court's refusal to grant bypass on certification by court of appeals
	 For cases dealing with this subject, see sec. 11.223.

	11.8938  Effect of defendant's death during pendency of appeal
	11.89381  In general
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 411 (1988): 1987 Term, p. 11-15, sec. 11.8952.
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 10-2, sec. 10.281.
	 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962.
	 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 (Ct. App. 1984): 1983 Term, p. 204, sec. 10.896.
	 For cases dealing with the effect of the defendant's death on the judgment of conviction, see sec. 12.6841.
	 For cases dealing with the effect of the defendant's death on a pending motion for a new trial, see sec. 10.1621.

	11.89382  When defendant commits suicide
	 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 411 (1988): 1987 Term, p. 11-15, sec. 11.8952.
	 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962.
	 For cases dealing with the effect of the defendant's suicide on the judgment of conviction, see sec. 12.6842.
	 For cases dealing with the effect of the defendant's suicide on a pending motion for a new trial, see sec. 10.1622.


	11.8939  Precedential value of concurring opinions, dissenting opinions, or concurring and dissenting opinions that agree on particular point of law
	11.89391  When joined in by majority of court
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶6.
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶23.
	 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 (1995): 1995 Term, p. 9-2, sec. 9.1612.
	 State v. Dowe, 120 Wis. 2d 192, 352 N.W.2d 660 (1984): 1984 Term, p. 108, sec. 5.67.
	 City of Milwaukee v. Arrieh, 211 Wis. 2d 762, 565 N.W.2d 291 (Ct. App. 1997): 1996 Term, p. 11-18, sec. 11.8966.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 11-16, sec. 11.8942.

	11.89392  When made part of majority opinion
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶17.



	11.894  Other matters (cont'd)
	11.8941  Prosecutor may not increase charges on retrial in retaliation for defendant's successful appeal
	 For cases dealing with this subject, see sec. 22.8144.

	11.8942  Requirement that appellate court consider sufficiency of evidence even though other errors warranting reversal are found
	 For cases dealing with this subject, see sec. 29.4412.

	11.8943  Disposition of appeal when majority of court finds error, but there is no majority on particular error
	 For cases dealing with this subject, see sec. 11.364.

	11.8944  No-merit (i.e., Anders) procedure and report
	11.89441  Nature of, and procedures relating to, in general
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶20-22.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶2, 14-20.
	 State v. Brown, 2009 WI App 169, __ Wis. 2d __, 776 N.W.2d 269, at ¶5-6.
	 State v. Fortier, 2006 WI App 11, 289 Wis. 2d 179, 709 N.W.2d 893, at ¶20-22.
	 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696 N.W.2d 574, at ¶15-19.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶1-37.
	 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 11-19, sec. 11.8985.

	11.89442  Constitutionality of Wisconsin's no-merit procedure
	 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, p. 11-20, sec. 11.8982.
	 McCoy v. Court of Appeals, 108 S. Ct. 1895 (1988): 1987 Term, p. 11-16, sec. 11.8961.
	 State ex rel. McCoy v. Wisconsin Court of Appeals, 137 Wis. 2d 90, 403 N.W.2d 449 (1987): 1986 Term, p. 209, sec. 10.8981.

	11.89443  Constitutionality of California's no-merit procedure (which does not require counsel to explicitly state that appeal would be frivolous or to request to withdraw)
	 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, p. 11-20, sec. 11.8982.

	11.89444  Not required on appeals in which defendant has no constitutional right to counsel (e.g., an appeal from the denial of a sec. 974.06 motion)
	 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 Term, p. 211, sec. 10.8982.
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): at page 894 of opinion.

	11.89445  Requirement that appointed counsel file no-merit brief and that appellate court examine record to determine whether counsel's evaluation of case was sound
	 Penson v. Ohio, 109 S. Ct. 346 (1988): 1988 Term, p. 11-14, sec. 11.8941.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶18.

	11.89446  Defendant's right to know about no-merit alternative to closing file without taking appeal
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶5.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶20.

	11.89447  Ineffective assistance of counsel in relation to no-merit procedure
	 For cases dealing with this subject, see sec. 25.392.

	11.89448  No need for formal motion to withdraw when file closed because of no merit to appeal
	 For cases dealing with this subject, see sec. 6.9525.

	11.89449  In case of sex predator seeking review of denial of petition for supervised release
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶14-20.


	11.8945  No-merit (i.e., Anders) procedure and report (cont'd)
	11.89451  Defendant's options upon being informed by counsel that appeal would have no merit
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶23, 37.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶5.

	11.89452  Requirement that defendant exercise one of his options when counsel informs defendant that appeal would have no merit
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶24.

	11.89453  Counsel's right to terminating representation without filing no-merit report when defendant consents to closing of file without further court action
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶18.

	11.89454  Need to inform defendant that when counsel terminates representation without filing no-merit report, SPD will not appoint successor counsel
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶32.

	11.89455  No-merit procedure necessarily implicates merits of appeal;  no-merit procedure produces merits-based decision
	 State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696 N.W.2d 574, at ¶16, 18.

	11.89456  Defendant's right to be provided with copy of transcript and circuit court case record
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶22.
	 State v. Stevenson, 2006 WI 19, 289 Wis. 2d 16, 710 N.W.2d 458, at ¶__.

	11.89457  Counsel not required to file partial no-merit report when counsel identifies arguably meritorious issue that defendant does not want to pursue, but also concludes that no other non-frivolous grounds are present to support appeal
	 State ex rel. Ford v. Holm, 2006 WI App 176, 296 Wis. 2d 119, 722 N.W.2d 609, at ¶1-14.

	11.89458  Counsel's right to file motion to withdraw when counsel finds no merit to appeal, but defendant does not want no-merit report filed
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37.


	11.8946  No-merit (i.e., Anders) procedure and report (cont'd)
	11.89461  Defendant's right of access to presentence report for purpose of responding to no-merit report
	 For cases dealing with this subject, see sec. 9.1926.

	11.89462  Defendant's right to file response to no-merit report
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶36-38.

	11.89463  No-merit procedure set out un Wis. Stat. § 809.32 applies not only to counsel appointed by state public defender, as specifically referenced in that section, but also to counsel appointed by circuit court
	 State v. Brown, 2009 WI App 169, __ Wis. 2d __, 776 N.W.2d 269, at ¶1-10.


	11.8947  Stare decisis (adherence to precedent)
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶51.
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶33.
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶38.
	11.89471  In general
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).
	 Pearson v. Callahan, 129 S. Ct. 808 (2009).
	 Lawrence v. Texas, 123 S. Ct. 2472 (2003).
	 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term USSC-24.
	 Cleveland v. United States, 121 S. Ct. 365 (2000), 2000 Term USSC-1.
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-19, sec. 2.194.
	 Hohn v. United States, 118 S. Ct. 1969 (1998): 1997 Term, p. 11-13, sec. 11.8999.
	 Neal v. United States, 116 S. Ct. 763 (1996): 1995 Term, p. 36-8, sec. 36.1841.
	 United States v. Gaudin, 115 S. Ct. 2310 (1995): 1994 Term, p. 11-18, sec. 11.8993.
	 Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992): 1991 Term, p. 32-2, sec. 32.411.
	 Payne v. Tennessee, 111 S. Ct. 2597 (1991): 1990 Term, p. 11-21, sec. 11.8992.
	 California v. Acevedo, 111 S. Ct. 1982 (1991): 1990 Term, p. 11-21, sec. 11.8992.
	 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 Term, p. 159, sec. 10.893.
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶42.
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶31-37.
	 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 (1998): 1997 Term, p. 8-4, sec. 8.1321.

	11.89472  Stare decisis has special force in area of statutory interpretation where legislature is free to alter construction court has placed on statute
	 Pearson v. Callahan, 129 S. Ct. 808 (2009).
	 Watson v. United States, 128 S. Ct. 579 (2007).
	 Shepard v. United States, 125 S. Ct. 1254 (2005).
	 For cases dealing generally with legislative acquiescence in judicial or administrative interpretation of statute, see sec. 45.1951.

	11.89473  Stare decisis cannot be used to justify continuance of unconstitutional police practice
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).

	11.89474  Fact that decision has proved "unworkable" is traditional ground for overruling it
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).


	11.8948  Appellate court's consideration of other issues raised by appellant after finding reversible error on one of the issues
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶1.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶1.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 11-3, sec. 11.352.
	 State v. Harris, 168 Wis. 2d 168, 483 N.W.2d 808 (Ct. App. 1992): 1991 Term, p. 11-11, sec. 11.8992.
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 11-4, sec. 11.352.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 11-4, sec. 11.352.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 211, sec. 10.8993.
	 For cases dealing with the rule that only dispositive issue needs to be addressed, see sec. 11.8949.

	11.8949  When appeal disposed of on one issue, other issues need not be addressed; only dispositive issue needs to be addressed by appellate court
	 State v. Kolk, 2006 WI App 261, 298 Wis. 2d 99, 726 N.W.2d 337, at ¶9.
	11.89491  In general
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶20.
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶3.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶15.
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶8.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶20.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶4, 52.
	 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 762 N.W.2d 436, at ¶3.
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶1.
	 State v. Gralinski, 2007 WI App 233, 306 Wis. 2d 101, 743 N.W.2d 448, at ¶33.
	 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 722, 741 N.W.2d 488, at ¶8.
	 State v. St. Germaine, 2007 WI App 214, 305 Wis. 2d 511, 740 N.W.2d 148, at ¶24.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶2.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶8.
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶21.
	 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 730 N.W.2d 434, at ¶20.
	 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 729 N.W.2d 792, at ¶7.
	 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 729 N.W.2d 424, at ¶2.
	 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 Wis. 2d 749, 728 N.W.2d 1, at ¶30.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶6.
	 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 619, 721 N.W.2d 527, at ¶12.
	 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 359, 720 N.W.2d 498, at ¶1.
	 State v. Bruski, 2006 WI App 53, 289 Wis. 2d 704, 711 N.W.2d 679, at ¶10.
	 State v. Jenkins, 2006 WI App 28, 289 Wis. 2d 523, 710 N.W.2d 502, at ¶1.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶11.
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶23.
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶3.
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶10.
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶19.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶7.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶11.
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶9.
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶11.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶17.
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶23.
	 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 168, 667 N.W.2d 800, at ¶19.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶3.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶3.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶18.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶28.
	 State v. Herman, 2002 WI App 28, 250 Wis. 2d 166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14.
	 State v. Kolp, 2002 WI App 17, 250 Wis. 2d 296, 640 N.W.2d 551, 2001 Term WCA-221, at ¶1.
	 State v. McAttee, 2001 WI App 262, 248 Wis. 2d 865, 637 N.W.2d 774, 2001 Term WCA-147, at ¶20.
	 State v. Garrett, 2001 WI App 240, 248 Wis. 2d 61, 635 N.W.2d 615, 2001 Term WCA-121, at ¶12.
	 State v. Williams, 2001 WI App 155, 246 Wis. 2d 722, 631 N.W.2d 623, 2001 Term WCA-11, at ¶1.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶35.
	 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶2.
	 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶6.
	 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 622 N.W.2d 4, 2000 Term WCA-132, at ¶1.
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶1.
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶42.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶49.
	 State v. Mohr, 2000 WI App 111, 235 Wis. 2d 220, 613 N.W.2d 186: 1999 Term, p. 11-20, sec. 11.8951.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 11-20, sec. 11.8951.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 11-22, sec. 11.8951.
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 11-22, sec. 11.8951.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 25-19, sec. 25.274.
	 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 (Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 11-22, sec. 11.8951.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 11-22, sec. 11.8951.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 11-22, sec. 11.8951.
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 State v. Wade, 215 Wis. 2d 684, 573 N.W.2d 228 (Ct. App. 1997): 1997 Term, p. 1-48, sec. 1.691.
	 State v. Williams, 214 Wis. 2d 412, 570 N.W.2d 892 (Ct. App. 1997): 1997 Term, p. 11-12, sec. 11.894.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 11-12, sec. 11.894.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 11-12, sec. 11.894.
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 11-19, sec. 11.8994.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 (Ct. App. 1996): 1996 Term, p. 11-19, sec. 11.8994.
	 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 (Ct. App. 1996): 1995 Term, p. 11-27, sec. 11.8991.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 116 (Ct. App. 1995): 1995 Term, p. 11-27, sec. 11.8991.
	 In Interest of Curtis W., 192 Wis. 2d 719, 531 N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, sec. 42.5521.
	 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. App. 1995): 1994 Term, p. 6-29, sec. 6.896.
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 11-14, sec. 11.8995.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 11-4, sec. 11.354.
	 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 (Ct. App. 1993): 1992 Term, p. 11-18, sec. 11.8994.
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 11-21, sec. 11.8995.
	 For cases dealing with an appellate court's consideration of other issues raised by an appellant after finding reversible error on one of the issues, see sec. 11.8948.

	11.89492  But other issues briefed on appeal may be considered if they are likely to recur on remand even though other issues are dispositive of the appeal
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶26.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶7.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	11.89493  When issue is disposed of in manner that removes basis for other issue or issues raised, other issue or issues will not be addressed
	 State v. Lee, 2009 WI App 96, 320 Wis. 2d 536, 771 N.W.2d 373, at ¶4.



	11.895  Other matters (cont'd)
	11.8951  Waiver of right to appeal by pursuing other remedy
	 Wittke v. State ex rel. Smith, 80 Wis. 2d 332, 259 N.W.2d 515 (1977): 1977 Term, p. 69, sec. 9.53.

	11.8952  Substitution of judge after remand on appeal
	 For cases dealing with this subject, see sec. 6.617.

	11.8953  Judicial estoppel
	 For cases dealing with this subject, see sec. 12.623.

	11.8954  Presumption that trial judges know law and apply it in making their decisions
	 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, p. 11-17, sec. 11.896.
	 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 Term, p. 11-12, sec. 11.896.

	11.8955  Analyzing and interpreting appellate decisions
	 For cases dealing with this subject, see sec. 11.953.

	11.8956  Parties cannot confer jurisdiction on appellate court
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 11-14, sec. 11.892.

	11.8957  In fashioning remedy for defect in trial proceedings, appellate court should consider interests of victim
	 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 839 (1991): 1990 Term, p. 26-1, sec. 26.321.
	 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 (1988): 1988 Term, p. 8-17, sec. 8.8222.


	11.896  Other matters (cont'd)
	11.8961  Deciding which to follow when prior precedent in conflict
	11.89611  In general
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.

	11.89612  When supreme court decisions conflict, court of appeals will apply most recent one
	 State v. Burke, 148 Wis. 2d 125, 434 N.W.2d 788 (Ct. App. 1988): 1988 Term, p. 6-4, sec. 6.531.


	11.8962  State's confession of error
	11.89621  In general
	 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 (Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322.
	 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 (Ct. App. 1989): 1988 Term, p. 11-15, sec. 11.897.

	11.89622  Appellate court's responsibility to independently review record and law even when error is confessed
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶6.


	11.8963  Extension of time limits set by appellate rules
	 State v. Harris, 149 Wis. 2d 943, 440 N.W.2d 364 (1989): 1988 Term, p. 11-3, sec. 11.3111.

	11.8964  Effect of equally divided court
	11.89641  In general
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶23.
	 State v. Thornton, 2004 WI 35, 270 Wis. 2d 265, 677 N.W.2d 274, at ¶1-2.
	 State v. Bond, 2001 WI 56, 243 Wis. 2d 476, 627 N.W.2d 484, 2000 Term WSC-118, at ¶1-2.
	 State v. Strong, 2000 WI 50, 235 Wis. 2d 379, 611 N.W.2d 457: 1999 Term, p. 11-19, sec. 11.8931.
	 State v. Longcore, 2000 WI 23, 233 Wis. 2d 278, 607 N.W.2d 620: 1999 Term, p. 11-19, sec. 11.8931.
	 State v. Thomas, 231 Wis. 2d 241, 603 N.W.2d 84 (1999): 1999 Term, p. 11-19, sec. 11.8931.
	 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 (1995): 1995 Term, p. 9-2, sec. 9.1612.
	 State v. Wills, 193 Wis. 2d 273, 533 N.W.2d 165 (1995): 1994 Term, p. 7-3, sec. 7.156.
	 State v. Richard Knutson, Inc., 191 Wis. 2d 395, 528 N.W.2d 430 (1995): 1994 Term, p. 11-17, sec. 11.8972.
	 State v. Young, 191 Wis. 2d 393, 528 N.W.2d 417 (1995): 1994 Term, p. 36-1, sec. 36.1821.
	 In Interest of R.H., 150 Wis. 2d 432, 441 N.W.2d 233 (1989): 1988 Term, p. 42-2, sec. 42.4112.

	11.89642  When trial court's decision is being reviewed by supreme court on certification or bypass
	 State v. Agnello, 2003 WI 44, 261 Wis. 2d 331, 664 N.W.2d 55, at ¶1-3.
	 State v. Greer, 2003 WI 20, 260 Wis. 2d 43, 658 N.W.2d 795, 2002 Term WSC-38, at ¶1-3.
	 State ex rel. Marberry v. Macht, 2001 WI 19, 241 Wis. 2d 695, 623 N.W.2d 135, 2000 Term WSC-41, at ¶2.
	 State v. Deborah J.Z., 225 Wis. 2d 33, 590 N.W.2d 711 (1999): 1998 Term, p. 11-23, sec. 11.8991.
	 State v. Watson, 209 Wis. 2d 281, 562 N.W.2d 151 (1997): 1996 Term, p. 11-18, sec. 11.8982.
	 State v. Richard Knutson, Inc., 191 Wis. 2d 395, 528 N.W.2d 430 (1995): 1994 Term, p. 11-17, sec. 11.8972.

	11.89643  On question whether to accept notice of voluntary dismissal
	 State v. Schulpius, 2001 WI 69, 244 Wis. 2d 401, 628 N.W.2d 349, 2000 Term WSC-244, at ¶1-8.


	11.8965  Effect of party's concession
	11.89651  In general
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 11-14, sec. 11.892.
	 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 724, 762 N.W.2d 449, at ¶1.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶15.

	11.89652  Concession by party on issue of law does not bind appellate court
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶14.
	 State v. Lord, 2006 WI 122, 297 Wis. 2d 592, 723 N.W.2d 425, at ¶6.
	 State v. Agosto, 2008 WI App 149, 314 Wis. 2d 385, 760 N.W.2d 415, at ¶8.
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶11.
	 State v. Johnson, 2006 WI App 15, 288 Wis. 2d 718, 709 N.W.2d 491, at ¶15.
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶13.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-27, sec. 11.8994.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 31.6254.
	 For cases dealing generally with the proposition that courts are not bound by a party's concession on an issue of law, see sec. 12.6983.


	11.8966  Assumption that trial court made requisite finding on issue necessary to support judgment
	 State v. Moederndorfer, 141 Wis. 2d 823, 416 N.W.2d 627 (Ct. App. 1987): 1987 Term, p. 11-14, sec. 11.893.

	11.8967  Effect of trial court error with respect to one of several reasons given for reaching its decision
	 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 (Ct. App. 1987): 1987 Term, p. 12-2, sec. 12.681.

	11.8968  No need for retrial of entire case when error found only in second phase of bifurcated trial
	 For cases dealing with this subject, see sec. 8.79931.

	11.8969  Need for retrial of entire case, including second phase, when error found during first (i.e. guilt) phase of bifurcated trial
	 For cases dealing with this subject, see sec. 8.7998.


	11.897  Other matters (cont'd)
	11.8971  Effect of constitutional invalidity of one basis upon which guilty verdict may have been predicated when evidence sufficient to support another basis of liability
	 For cases dealing with this subject, see sec. 21.54.

	11.8972  Effect of insufficiency of evidence as to one basis upon which guilty verdict may have been predicated when evidence sufficient to support another basis of liability
	 For cases dealing with this subject, see sec. 19.551.

	11.8973  Court of appeals has no power or authority to overrule, modify, or withdraw language from its prior decisions; court of appeals bound by its prior decisions
	11.89731  In general
	 State v. Romero, 2009 WI 32, 317 Wis. 2d 12, 765 N.W.2d 756, at ¶25.
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶40.
	 State v. Carter, 208 Wis. 2d 142, 560 N.W.2d 256 (1997): 1996 Term, p. 11-18, sec. 11.8981.
	 Village of Oregon v. Bryant, 188 Wis. 2d 680, 524 N.W.2d 635 (1994): 1994 Term, p. 44-3, sec. 44.2321.
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶21.
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶30.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶23.
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶21.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶20, 24.
	 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 690 N.W.2d 880, at ¶7.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶18.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶23, 30.
	 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 853, 667 N.W.2d 364, at ¶9-11.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶11.
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶12.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶13.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶13.
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶17.
	 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 653 N.W.2d 895, 2002 Term WCA-149, at ¶16.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶40.
	 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 643 N.W.2d 180, 2001 Term WCA-306, at ¶13.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶16.
	 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶13.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶42.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.
	 State v. Ward, 222 Wis. 2d 311, 588 N.W.2d 645 (Ct. App. 1998): 1998 Term, p. 1-12, sec. 1.3251.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. Hensley, 221 Wis. 2d 473, 585 N.W.2d 683 (Ct. App. 1998): 1998 Term, p. 10-2, sec. 10.2442.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 (Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 9-4, sec. 9.351.
	 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 (Ct. App. 1997): 1996 Term, p. 20-8, sec. 20.8211.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-18, sec. 11.8981.
	 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 (Ct. App. 1987): at page 363 n.1 of opinion.

	11.89732  What court of appeals should do if it believes prior decision wrongfully decided
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶12.
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶30.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶16.

	11.89733  What court of appeals should do when it is confronted with decision that appears to have overruled, modified, or withdrawn language from earlier decision
	 State v. Noll, 2002 WI App 273, 258 Wis. 2d 573, 653 N.W.2d 895, 2002 Term WCA-149, at ¶16.
	 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 643 N.W.2d 180, 2001 Term WCA-306, at ¶13.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶18.

	11.89734  When prior decision is inconsistent with controlling Wisconsin Supreme Court precedent, court of appeals is not obliged to follow it
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶15.

	11.89735  When prior decision has been reversed on other grounds
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶13.

	11.89736  Rule forbidding court of appeals' overruling of prior decision applies to decisions overruling prior decision that were handed down before rule was announced; such decisions are invalid
	 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 853, 667 N.W.2d 364, at ¶9-11.

	11.89737  Rule forbidding court of appeals' overruling of prior decision applies even when decision is in conflict with another decision of court of appeals
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶18.

	11.89738  Rule forbidding court of appeals' modifying language does not preclude (1) recognition that definition of statutory term adopted in prior decision was not complete and (2) modification of that definition to provide complete definition of term
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶20.


	11.8974  An appellate court "is not a performing bear"
	 State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 261 N.W.2d 147 (1978): at page 564 of opinion.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶22.
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶15.
	 County of Fond du Lac v. Derksen, 2002 WI App 160, 256 Wis. 2d 490, 647 N.W.2d 922, at ¶4.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 11-6, sec. 11.453.

	11.8975  Rule prohibiting citation of unpublished decision of Wisconsin Court of Appeals
	11.89751  In general
	 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 2d 337, 750 N.W.2d 475, at ¶1-8.
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶40, 55.
	 State v. Higginbotham, 162 Wis. 2d 978, 471 N.W.2d 24 (1991): 1990 Term, p. 11-20, sec. 11.8982.
	 In Matter of Amendment of Section (Rule) 809.23(3), Stats., 155 Wis. 2d 832, 456 N.W.2d 783 (1990): 1989 Term, p. 11-3, sec. 11.342.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶21.
	 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 722 N.W.2d 626, at ¶18.
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶3.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶23-26.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶23.

	11.89752  Not violated by citation of unpublished opinion in petition for supreme court review to show conflict between court of appeals' decisions
	 State v. Higginbotham, 162 Wis. 2d 978, 471 N.W.2d 24 (1991): 1990 Term, p. 11-20, sec. 11.8982.

	11.89753  Not violated by citation of unpublished decision to illustrate potential fact situation
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶40, 55.

	11.89754  Not violated by citing unpublished opinion from another jurisdiction
	 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 762 N.W.2d 725, at ¶5.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶18.

	11.89755  Not violated by citation of unpublished decision to establish "law of the case"
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶3.

	11.89756  Violated by court of appeals' opinion discussing prior unpublished decision and concluding that it was wrongly decided
	 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 2d 337, 750 N.W.2d 475, at ¶1-8.

	11.89757  Imposition of monetary sanction for violation of rule
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶21.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶25-26.


	11.8976  Res judicata
	 For cases dealing with this subject, see sec. 12.6973.

	11.8977  Denial of litigant of right to seek leave to proceed in forma pauperis
	 For cases dealing with the United States Supreme Court's denial to a litigant of the right to seek leave to proceed in forma pauperis because he or she has abused that right, see sec. 11.8846.


	11.898  Other matters (cont'd)
	11.8981  Effect on appeal of loss of reporter's notes
	 For cases dealing with this subject, see sec. 11.3322.

	11.8982  Trial court's obligation to take action required by appellate court on remand
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.

	11.8983  Defendant's right to be provided with transcript of testimony and other proceedings
	 State v. Wilson, 170 Wis. 2d 720, 490 N.W.2d 48 (Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.331.

	11.8984  Effect of reversal of conviction based on guilty plea on benefits obtained in exchange for plea
	 For cases dealing with this subject, see sec. 7.4994.

	11.8985  Appellate court should dispose of appeal on narrowest possible ground
	 State v. Castillo, 213 Wis. 2d 488, 570 N.W.2d 44 (1997): 1997 Term, p. 11-1, sec. 11.211.
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶17.
	 State v. Earl, 2009 WI App 99, __ Wis. 2d __, 770 N.W.2d 755, at ¶8.
	 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 766 N.W.2d 781, at ¶3.
	 State v. Carroll, 2008 WI App 161, 314 Wis. 2d 690, 762 N.W.2d 404, at ¶18.
	 State v. King, 2008 WI App 129, 313 Wis. 2d 673, 758 N.W.2d 131, at ¶32.
	 State v. Pender, 2008 WI App 47, 308 Wis. 2d 428, 748 N.W.2d 471, at ¶15.
	 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 743 N.W.2d 517, at ¶15.
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶4.
	 State v. Christensen, 2007 WI App 170, 304 Wis. 2d 147, 737 N.W.2d 38, at ¶18.
	 State v. Brady, 2007 WI App 33, 298 Wis. 2d 782, 729 N.W.2d 792, at ¶7.
	 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 Wis. 2d 749, 728 N.W.2d 1, at ¶30.
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶24.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶11.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶14.
	 State v. Deilke, 2003 WI App 151, 266 Wis. 2d 274, 667 N.W.2d 867, at ¶1.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶3.
	 State v. Rash, 2003 WI App 32, 260 Wis. 2d 369, 659 N.W.2d 189, 2002 Term WCA-261, at ¶8.
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶17.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶1.
	 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 641 N.W.2d 517, 2001 Term WCA-272, at ¶2.
	 State v. Herman, 2002 WI App 28, 250 Wis. 2d 166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 11-20, sec. 11.897.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 11-12, sec. 11.895.
	 State v. Johnson, 210 Wis. 2d 196, 565 N.W.2d 191 (Ct. App. 1997): 1996 Term, p. 11-19, sec. 11.8997.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 11-20, sec. 11.8997.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. Harris, 174 Wis. 2d 367, 497 N.W.2d 742 (Ct. App. 1993): 1992 Term, p. 11-4, sec. 11.353.
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685.

	11.8986  Court of appeals' response to party's refusal to defend trial court's ruling
	 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 (Ct. App. 1991): 1991 Term, p. 35-1, sec. 35.312.

	11.8987  Conflict in case law best resolved by supreme court
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.

	11.8988  Modification of judgment or order appealed from
	11.89881  Modifying judgment of conviction of greater offense on which evidence insufficient to judgment of conviction of lesser offense
	 For cases dealing with this subject, see sec. 19.577.


	11.8989  Relief available, on appeal from conviction, for errors committed at preliminary examination
	 For cases dealing with this subject, see secs. 6.485 and 6.486.


	11.899  Other matters (cont'd)
	11.8991  United States Supreme Court's determination of extent of federal constitutional right
	 For cases dealing with this subject, see sec. 21.14.

	11.8992  Appellate court's right to consider sua sponte authorities not cited and grounds of decision not raised, or not briefed by both parties, and to dispose of appeal on basis of those authorities or grounds
	11.89921  In general
	 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 11-11, sec. 11.8922.
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶21.
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 11-18, sec. 11.8996.
	 State v. Weber, 163 Wis. 2d 116, 471 N.W.2d 187 (1991): 1990 Term, p. 11-21, sec. 11.8993.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶15.
	 State v. Goetz, 2001 WI App 294, 249 Wis. 2d 380, 638 N.W.2d 386, 2001 Term WCA-182, at ¶18.
	 For cases dealing with the proper role of the court of appeals with respect to arguments not made by the defendant on appeal, see sec. 11.172.

	11.89922  Need to provide opportunity for further briefing by parties in such a situation
	 Trest v. Cain, 118 S. Ct. 478 (1997): 1997 Term, p. 11-11, sec. 11.8922.
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶30.
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 11-18, sec. 11.8996.

	11.89923  Related matter:  appellate court's consideration of issue not raised on appeal and grant of relief to detriment of appealing party based on resolution of that issue when other party has not filed cross-appeal
	 For cases dealing with this subject, see sec. 11.974.


	11.8993  Distinction between right to review and right to relief
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-4, sec. 6.482.

	11.8994  Appellate court will not reach constitutional question unnecessarily
	 For cases dealing with this subject in the context of determining the constitutionality of statutes, see sec. 47.42.
	 For cases dealing with this subject in the context of violations of constitutional rights, see sec. 21.588.

	11.8995  Effect of defendant's fugitive status on appeal
	11.89951  When defendant is appellant
	 For cases dealing with this subject, see sec. 11.9151.

	11.89952  When defendant is respondent
	 United States v. Sharpe, 105 S. Ct. 1568 (1985): 1984 Term, p. 177, sec. 10.8832.


	11.8996  Appellate court engaging in de novo review of question of law not limited to considering precedents cited to or by lower court, but should use its full knowledge of all relevant precedents
	 Elder v. Holloway, 114 S. Ct. 1019 (1994): 1993 Term, p. 47-8, sec. 47.611.

	11.8997  Effect of failure to contest assertion of error or argument in opponent's brief: failure to contest is deemed concession that opponent is correct
	11.89971  In general
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶44.

	11.89972  Arguments in one side's brief that are not responded to, disputed, or refuted in other side's brief are deemed admitted or conceded
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶16.
	 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 477, 747 N.W.2d 712, at ¶5.
	 State v. Drew, 2007 WI App 213, 305 Wis. 2d 641, 740 N.W.2d 404, at ¶20.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶14.
	 State v. Alexander, 2005 WI App 231, 287 Wis. 2d 645, 706 N.W.2d 191, at ¶15.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶12.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶75.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶34.
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶41, 53, 54.
	 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶14.
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶67.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 11-19, sec. 11.8921.
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 11-4, sec. 11.346.

	11.89973  Party's failure to contest opponent's assertion of error will be deemed concession by party that trial court erred in respect specified
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.

	11.89974  If respondent does not refute assertion made by appellant, respondent is considered to have acquiesced to it
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.

	11.89975  When respondent does not refute appellant's argument or position, appellate court may assume it is conceded
	 State v. Loutsch, 2003 WI App 16, 259 Wis. 2d 902, 656 N.W.2d 781, 2002 Term WCA-228, at ¶4.
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, sec. 47.71221.
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.

	11.89976  Respondent on appeal cannot complain if propositions of appellant that respondent does not undertake to refute are taken as confessed
	 State v. Krueger, 2001 WI App 76, 242 Wis. 2d 793, 626 N.W.2d 83, 2000 Term WCA-252, at ¶67.

	11.89977  Propositions are taken as confessed or conceded when party does not refute or dispute them
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶6.
	 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶22.

	11.89978  Argument asserted by respondent and not disputed by appellant in reply brief is taken as admitted
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶16, 22.

	11.89979  Appellant's failure to reply to argument in respondent's brief is deemed concession that respondent is correct
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶44.


	11.8998  Defendant's right to proceed both by counsel and pro se on appeal
	11.89981  In general
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶30.
	 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 (1994): 1994 Term, p. 11-16, sec. 11.893.
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161.

	11.89982  Right to raise issues pro se in trial court during pendency of appeal in which defendant is represented by counsel
	 For cases dealing with this subject, see sec. 10.1692.


	11.8999  Effect of conflict between transcript of proceedings and written document, e.g., judgment
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-4, sec. 47.3421.
	 For cases dealing with this problem in the context of conflicts between the trial court's oral pronouncement of sentence and the written judgment, see sec. 9.4987.




	11.9  Other Appellate Matters (cont'd)
	11.91  Other Matters
	11.911  Review of denial of pretrial suppression motion when guilty plea entered or when defendant found NGI
	 For cases dealing with this subject, see sec. 7.42.

	11.912  Review of trial errors during guilt phase of insanity trial when defendant found NGI
	 For cases dealing with this subject, see sec. 8.797.

	11.913  Dictum
	11.9131  In general
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶33.
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶61.
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶22.
	 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 (1996): 1995 Term, p. 36-1, sec. 36.1313.
	 State v. Mitchell, 167 Wis. 2d 672, 482 N.W.2d 364 (1992): 1991 Term, p. 2-2, sec. 2.122.
	 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 (1991): 1990 Term, p. 6-4, sec. 6.482.
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 11-16, sec. 11.897.
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 181, sec. 12.432.
	 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 (1984): 1983 Term, p. 204, sec. 10.8991.
	 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 (1981): 1980 Term, p. 156, sec. 13.94.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶12.
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶25.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶10.
	 State v. Matson, 2003 WI App 253, 268 Wis. 2d 725, 674 N.W.2d 51, at ¶24.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶50.
	 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 (Ct. App. 1999): 1999 Term, p. 11-22, sec. 11.8991.
	 State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct. App. 1998): 1998 Term, p. 10-8, sec. 10.433.
	 State v. King, 215 Wis. 2d 295, 572 N.W.2d 530 (Ct. App. 1997): 1997 Term, p. 8-9, sec. 8.1436.
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 11-19, sec. 11.8995.
	 State v. Taylor, 205 Wis. 2d 664, 556 N.W.2d 779 (Ct. App. 1996): 1996 Term, p. 11-1, sec. 11.3212.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 11-27, sec. 11.8993.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 11-14, sec. 11.8994.
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 11-10, sec. 11.897.
	 State v. Lange, 158 Wis. 2d 609, 463 N.W.2d 390 (Ct. App. 1990): 1990 Term, p. 11-20, sec. 11.893.
	 State v. Lucarelli, 157 Wis. 2d 724, 460 N.W.2d 439, 468 N.W.2d 441 (Ct. App. 1990): 1990 Term, p. 44-2, sec. 44.211.
	 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. App. 1987): 1987 Term, p. 11-17, sec. 11.897.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 159, sec. 10.892.
	 State v. Grawien, 123 Wis. 2d 428, 367 N.W.2d 816 (Ct. App. 1985): 1984 Term, p. 178, sec. 10.896.
	 State v. Lee, 119 Wis. 2d 355, 351 N.W.2d 755 (Ct. App. 1984): 1983 Term, p. 204, sec. 10.8991.
	 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 (Ct. App. 1980): 1980 Term, p. 156, sec. 13.94.
	 State v. Kruse, 98 Wis. 2d 34, 295 N.W.2d 21 (Ct. App. 1980): 1980 Term, p. 156, sec. 13.94.

	11.9132  Holding is not rendered "unnecessary to the result" simply because there were several grounds for result
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).


	11.914  Requirement that defendant be notified of appeal rights at sentencing
	 For cases dealing with this subject, see sec. 9.182.

	11.915  Dismissal of appeal when defendant absconds
	11.9151  When defendant absconds while appeal pending
	 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 Term, p. 11-26, sec. 11.8941.
	 Ortega-Rodriquez v. United States, 113 S. Ct. 1199 (1993): 1992 Term, p. 11-17, sec. 11.8972.
	 United States v. Sharpe, 105 S. Ct. 1568 (1985): 1984 Term, p. 177, sec. 10.8832.
	 State v. Townsend, 2007 WI 31, 299 Wis. 2d 672, 728 N.W.2d 342, at ¶3.
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-12, sec. 42.712.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 11-14, sec. 11.8972.
	 State v. Bono, 103 Wis. 2d 654, 309 N.W.2d 400 (Ct. App. 1981): 1981 Term, p. 128, sec. 10.281.

	11.9152  When defendant absconds before appeal while case is pending in lower court
	 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 Term, p. 11-26, sec. 11.8941.
	 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, p. 10-16, sec. 10.6921.
	 Ortega-Rodriquez v. United States, 113 S. Ct. 1199 (1993): 1992 Term, p. 11-17, sec. 11.8972.
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-12, sec. 42.712.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 11-14, sec. 11.8972.
	 For cases dealing with the effect of a defendant's escape or absconding on a postconviction motion in the trial court, see sec. 10.161.

	11.9153  Constitutionality of dismissing appeal because defendant absconded after conviction when there is no demonstrated adverse effect on appellate process
	 Goeke v. Branch, 115 S. Ct. 1275 (1995): 1994 Term, p. 10-16, sec. 10.6921.

	11.9154  When juvenile absconds from residential treatment center in which he has been placed
	 For cases dealing with this subject, see sec. 42.782.

	11.9155  Supreme court's dismissal of petition for review as improvidently granted when defendant absconds
	 For cases dealing with this subject, see sec. 11.21933.


	11.916  Jurisdiction of trial court after appeal taken
	 For cases dealing with this subject, see sec. 12.1298.

	11.917  Court of appeals bound by precedents established by supreme court; court of appeals has no power to overrule supreme court's decisions
	11.9171  In general
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶17.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 204, sec. 10.894.
	 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 762 N.W.2d 725, at ¶29.
	 State v. Littlejohn, 2008 WI App 45, 307 Wis. 2d 477, 747 N.W.2d 712, at ¶19.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶12.
	 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 312, 738 N.W.2d 137, at ¶8.
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶5.
	 State v. Harden, 2005 WI App 252, 287 Wis. 2d 871, 707 N.W.2d 173, at ¶5.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶30.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶16.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶55.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶10.
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶29.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶26.
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶14.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶26.
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶32.
	 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶13.
	 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶22.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶9.
	 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶11.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term, p. 1-10, sec. 1.3141.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.
	 Drow v. Schwartz, 220 Wis. 2d 415, 583 N.W.2d 655 (Ct. App. 1998): 1998 Term, p. 41-6, sec. 41.521.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.
	 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 (Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912.
	 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 (Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 11-26, sec. 11.8951.
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 22-2, sec. 22.3111.
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 11-15, sec. 11.8911.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 32-1, sec. 32.3121.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 8-14, sec. 8.6721.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Pounds, 176 Wis. 2d 315, 500 N.W.2d 373 (Ct. App. 1993): 1992 Term, p. 2-1, sec. 2.1123.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 9-19, sec. 9.4911.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 8-8, sec. 8.5322.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 11-10, sec. 11.8941.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.
	 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622.
	 State v. Gesch, 163 Wis. 2d 993, 473 N.W.2d 152 (Ct. App. 1991): 1991 Term, p. 11-10, sec. 11.8941.
	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 11-20, sec. 11.892.
	 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811.
	 State v. Quiroz, 149 Wis. 2d 691, 439 N.W.2d 621 (Ct. App. 1989): 1988 Term, p. 29-4, sec. 29.811.
	 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 (Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 11-17, sec. 11.898.
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 6-5, sec. 6.1811.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331.
	 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 316 (Ct. App. 1987): 1987 Term, p. 11-17, sec. 11.898.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 118, sec. 5.932.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 226, sec. 12.281.
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 48, sec. 2.5821.
	 County of Milwaukee v. Gliniecki, 123 Wis. 2d 462, 367 N.W.2d 239 (Ct. App. 1985): 1984 Term, p. 112, sec. 5.833.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 50, sec. 2.711.
	 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 204, sec. 10.894.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 128, sec. 10.251.

	11.9172  May deviate from precedent when precedent is based on interpretation of federal law no longer in accord with subsequent decisions of the United States Supreme Court
	11.91721  In general
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶18-19.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶14.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶15.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-7, sec. 2.1411.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.
	 For cases dealing with the question whether the court of appeals must certify a case to the Wisconsin Supreme Court when Wisconsin Supreme Court precedent on the issue presented is not longer in accord with subsequent decisions of the United States Supreme Court, see, sec. 11.961.

	11.91722  Decision from United States Supreme Court must be subsequent to decision of Wisconsin Supreme Court
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶14.


	11.9173  Deciding which to follow when prior precedent in conflict
	 For cases dealing with this subject, see sec. 11.89133.

	11.9174  When court of appeals decision conflicts with supreme court decision, court of appeals must follow the latter
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶27.

	11.9175  Court of appeals has no power to overrule, modify, or withdraw language from, previous supreme court decision
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶8.
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 8-30, sec. 8.1575.


	11.918  Retroactivity of appellate decisions
	 For cases dealing with this subject, see sec. 47.2.

	11.919  Law of the case
	 For cases dealing with this subject, see sec. 47.86.


	11.92  Other Matters (cont'd)
	11.921  Proper role of court of appeals with respect to arguments not made by defendant
	 For cases dealing with this subject, see sec. 11.172.

	11.922  Value of dissenting opinion
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 11-17, sec. 11.8987.

	11.923  Need for and determination of defendant's competency during appellate process
	 For cases dealing with this subject, see sec. 11.396.

	11.924  Effect of appellate court's finding error or ordering reversal with respect to one count in multi-count prosecution
	11.9241  Effect of reversal on one count on remaining counts: "retroactive misjoinder"
	11.92411  In general
	 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 111 (Ct. App. 1996): 1996 Term, p. 11-15, sec. 11.8941.

	11.92412  No waiver of claim of "retroactive misjoinder" by failure to move to sever counts prior to trial
	 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 111 (Ct. App. 1996): 1996 Term, p. 11-15, sec. 11.8941.


	11.9242  Determining when finding of error directly related to one count of which defendant was convicted requires reversal of other counts
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶25, 30, 40.


	11.925  Effect of state's concession of error
	 State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 111 (Ct. App. 1996): 1996 Term, p. 11-15, sec. 11.8941.

	11.926  Determining rule of law from plurality decision
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.

	11.927  Court of appeals is error-correcting court; principle function of court of appeals is correction of error
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	 For cases dealing with the respective functions of the supreme court and the court of appeals, see sec. 11.8935.

	11.928  Majority of participating judges must have agreed on particular point for it to be considered opinion of court
	 State v. Elam, 195 Wis. 2d 683, 538 N.W.2d 249 (1995): 1995 Term, p. 9-2, sec. 9.1612.

	11.929  Defendant's right to counsel on appeal
	 For cases dealing with this subject, see sec. 25.173.


	11.93  Other Matters (cont'd)
	11.931  Interpretation of rules of appellate procedure
	11.9311  Use of judicial council committee notes to rules
	 For cases dealing with this subject, see sec. 45.3346.


	11.932  When appellate court reaches conclusion that has effect of negating plea bargain (e.g., when it sets aside conviction on one offense to which defendant pled guilty pursuant to plea bargain), remedy is recision of entire plea agreement, reinstatement of original charges, and remand for further proceedings on them
	 For cases dealing with this subject, see sec. 7.1985.

	11.933  Limitations on appellate court's resolving issue that is not in fact raised by case
	11.9331  Necessity of ripeness before appellate court will address issue; appellate court will not resolve claim based on hypothetical or future events
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶24.
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	 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 663, 678 N.W.2d 326, at ¶1.
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶32.


	11.934  Dismissal of petition for review as improvidently granted
	 For cases dealing with this subject, see sec. 11.2193.

	11.935  Sanctions for violations of appellate rules
	 For cases dealing with this subject, see sec. 11.393.

	11.936  Defendant, not counsel, must decide whether to file an appeal
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶12.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶27.
	 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 11-24, sec. 11.8998.

	11.937  Appellate court's duty to independently inquire as to its jurisdiction
	 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 12-1, sec. 12.112.

	11.938  Appellate court cannot develop party's argument; it must resolve issues independently and cannot serve as both advocate and judge
	 State v. Longcore, 226 Wis. 2d 1, 594 N.W.2d 412 (Ct. App. 1999): 1998 Term. p. 1-10, sec. 1.3141.

	11.939  Supreme court may overrule, modify, or withdraw language from published decisions of the court of appeals
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.


	11.94  Other Matters (cont'd)
	11.941  Absolute candor with appellate court is essential to proper appellate practice
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 11-3, sec. 11.346.

	11.942  Court should not reach constitutional issues where resolution of other issues disposes of appeal
	 State v. Castillo, 213 Wis. 2d 488, 570 N.W.2d 44 (1997): 1997 Term, p. 11-1, sec. 11.211.
	 For cases dealing generally with the maxim that courts should not reach constitutional questions unnecessarily, see sec. 21.588.

	11.943  Appeal from portion of judgment brings entire judgment before appellate court
	 For cases dealing with this subject, see sec. 11.175.

	11.944  Appellate court generally does not decide issues not raised on appeal
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.

	11.945  Wisconsin appellate decision in particular criminal prosecution cannot be "overruled" by federal habeas corpus decision arising out of that prosecution
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 11-13, sec. 11.8998.

	11.946  Fact that legislature enacted statute that changes law decreed by appellate decision does not mean that decision was incorrect or that decision has been overruled for purposes of judicial precedent
	 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 (Ct. App. 1999): 1999 Term, p. 11-20, sec. 11.894.

	11.947  Defendant's constitutional rights relating to appeal
	11.9471  Right to appeal
	 For cases dealing with this subject, see sec. 11.957.

	11.9472  Right to counsel on appeal
	 For cases dealing with this subject, see sec. 25.173.

	11.9473  Right to proceed pro se on appeal
	 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 1999 Term, p. 30-3, sec. 30.452.

	11.9474  Right to be present during appellate proceedings
	 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 1999 Term, p. 11-23, sec. 11.89553.

	11.9475  Indigent's right to counsel on appeal
	 For cases dealing with this subject, see sec. 11.8926.


	11.948  Remand to court of appeals for disposition of issues needing resolution after supreme court decides primary issue presented
	 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733.

	11.949  Matters that may be raised after appeal filed
	11.9491  Appeal may be taken after imposition of sentence upon revocation of probation, but appeal is limited to challenge to sentence and will not reach underlying conviction or defects other than those surrounding sentencing after revocation
	 For cases dealing with this subject, see sec. 11.3172.



	11.95  Other Matters (cont'd)
	11.951  Issue of appellate jurisdiction is question of law that appellate court reviews de novo
	 State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449, 2000 Term WCA-124, at ¶4.

	11.952  When appellate record is incomplete, appellate court will assume missing material supports trial court's ruling
	 For cases dealing with this subject, see sec. 11.866.

	11.953  Analyzing and interpreting appellate decisions
	11.9531  Rule announced in prior decisions not necessarily limited to particular factual situation in which it has been applied
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 11-12, sec. 11.898.

	11.9532  Converse of statement in opinion is not necessarily true
	 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 (Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312.
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 11-3, sec. 11.3511.

	11.9533  Assumption that decision uses words in their ordinary, everyday sense
	 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, p. 11-17, sec. 11.8981.

	11.9534  Determining what questions have been resolved
	 United States v. Shabani, 115 S. Ct. 382 (1994): 1994 Term, p. 11-17, sec. 11.8992.

	11.9535  Where United States Supreme Court decides case with no single rationale explaining result
	 United States v. Santos, 128 S. Ct. 2020 (2008).
	 Nichols v. United States, 114 S. Ct. 1921 (1994): 1993 Term, p. 11-15, sec. 11.8996.

	11.9536  Adoption of standard or rule (e.g., ABA standard) does not adopt commentary to standard; formal adoption of commentary necessary to render commentary the law
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.
	 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 (Ct. App. 1997): 1996 Term, p. 8-15, sec. 8.831.

	11.9537  Majority of participating judges must have agreed on particular point for it to be considered opinion of court
	 For cases dealing with this subject, see sec. 11.928.
	 For cases dealing with the precedential value of a concurring opinion joined in by a majority of the court, see sec. 11.8944.

	11.9538  Statement in appellate decision regarding issue never briefed is not a holding
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 11-27, sec. 11.8982.

	11.9539  Other matters
	11.95391  Determining what constitutes dicta in appellate decisions
	 For cases dealing with this subject, see sec. 11.913.

	11.95392  Effect on resolution of issue at one point in opinion of fact that elsewhere in opinion court states it is not resolving that issue
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶31-37.

	11.95393  "Cassandra-like predictions in dissent are not a sure guide to the breadth of the majority's ruling"
	 Lee v. Kemna, 122 S. Ct. 877 (2002), 2001 Term USSC-5.

	11.95394  Appellate courts may look to briefing in published opinions to determine facts or arguments made
	 For cases dealing with this subject, see sec. 11.974.



	11.954  Appellant must appeal from denial of motion for reconsideration of order from which appeal has been taken in order to raise on appeal issues raised by motion for reconsideration
	 For cases dealing with this subject, see sec. 11.183.

	11.955  Appellate courts do not address speculative arguments
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.

	11.956  Citation of unpublished decisions
	11.9561  Wisconsin rule prohibiting citation of unpublished decisions of Wisconsin Court of Appeals
	 For cases dealing with this subject, see sec. 11.8975.

	11.9562  Rules in other jurisdictions prohibiting citation of unpublished decisions
	11.95621  In general
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶7.

	11.95622  Seventh Circuit decisions
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶7.



	11.957  Defendant's constitutional right to appeal
	11.9571  Right to appeal
	11.95711  In general
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	 State v. Williams, 2005 WI App 122, 284 Wis. 2d 488, 699 N.W.2d 249, at ¶5.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶2.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶12.
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, sec. 41.523.

	11.95712  Federal constitution imposes no obligation on states to provide appellate review of criminal convictions
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).

	11.95713  But when state provides right to appeal, such appeal must comport with demands of due process and equal protection clauses
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).


	11.9572  Right to meaningful appeal
	11.95721  In general
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶30.
	 State v. Smythe, 225 Wis. 2d 456, 592 N.W.2d 628 (1999): 1998 Term, p. 11-4, sec. 11.3812.
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	 State v. Williams, 2005 WI App 122, 284 Wis. 2d 488, 699 N.W.2d 249, at ¶5.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶2.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶12.
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, sec. 41.523.

	11.95722  When defendant's right to meaningful appeal is denied by state's post-trial destruction of evidence that was not introduced at trial, but which defendant claims is exculpatory
	 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 647 N.W.2d 430, 2001 Term WCA-438, at ¶1-19.


	11.9573  Waiver of right
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State ex rel. Ford v. Holm, 2006 WI App 176, 296 Wis. 2d 119, 722 N.W.2d 609, at ¶3.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶1-37.
	 For cases dealing with defendant's indirect waiver of right to appeal by his or her waiver of counsel on appeal, which results in no appeal being taken, see sec. 25.44.


	11.958  Sanctions for frivolous appeals
	 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶19-27.

	11.959  Appellate court's sua sponte consideration of issue or argument not raised by parties on appeal
	11.9591  In general
	 For cases dealing with this subject, see sec. 11.8992.

	11.9592  Appellate court does not generally address issues not raised by parties
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶11.



	11.96  Other Matters (cont'd)
	11.961  When court of appeals  is confronted with conflict between decision from Wisconsin Supreme Court and subsequent decision from United States Supreme Court on matter of federal law, it is not required to certify case to Wisconsin Supreme Court
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶12-19.
	 For cases dealing with the Wisconsin Court of Appeals' right to deviate from Wisconsin Supreme Court precedent when that precedent is no longer in accord with subsequent decisions of the United States Supreme Court, see sec. 11.9172.

	11.962  Court not bound by issues as they are framed by parties
	 For cases dealing with this subject, see sec. 11.3698.

	11.963  Effect of taking appeal on jurisdiction of trial court
	 For cases dealing with this subject, see sec. 12.13371.

	11.964  Composition of federal court of appeals
	11.9641  Use of Article IV judge impermissible
	 Nguyen v. United States, 123 S. Ct. 2130 (2003).


	11.965  When conviction and sentence on one count of multi-count judgment of conviction set aside, need for, and propriety of, remand for resentencing on remaining counts
	 For cases dealing with this subject, see sec. 9.446.

	11.966  Proceedings in trial court after remand by appellate court
	11.9661  When appellate court has remanded for new suppression hearing on defendant's appeal from denial of suppression motion after entry of guilty plea pursuant to Wis. Stat. § 971.31(10)
	11.96611  Relief to which defendant is entitled if trial court reaffirms denial of suppression motion after new hearing
	 For cases dealing with this subject, see sec. 7.428.



	11.967  Publication of court of appeals' decisions
	 For cases dealing with this subject, see sec. 11.367.

	11.968  On appeal from denial of § 974.06 motion, does supreme court have authority to remand to circuit court for motion for postconviction relief based upon interest of justice?
	 For cases dealing with this subject, see sec. 10.288.

	11.969  Remand to trial court for motion for postconviction relief in interest of justice
	 For cases dealing with this subject, see sec. 11.876.


	11.97  Other Matters (cont'd)
	11.971  Attorney general's review of presentence report and disclosure of its contents when responding to challenge to sentence on appeal
	 For cases dealing with this subject, see sec. 9.951.

	11.972  Attorney has ethical obligation not to make arguments before court that attorney believes to be frivolous
	 For cases dealing with this subject, see sec. 47.8867.

	11.973  Amicus curiae
	 For cases dealing with this subject, see sec. 11.3488.

	11.974  Appellate courts may look to briefing in published opinions to determine facts or arguments made
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶53.
	 State v. Johnson, 2008 WI App 34, 307 Wis. 2d 735, 746 N.W.2d 581, at ¶16.

	11.975  Wisconsin Supreme Court's overruling of, or correcting erroneous statements of law in, prior precedent
	11.9751  When appropriate in general
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶70.

	11.9752  Supreme court may overrule, modify, or withdraw language from published decisions of the court of appeals
	 For cases dealing with this subject, see sec. 11.939.


	11.976  Appellate court may not consider issue not raised on appeal and grant relief to detriment of appealing party based on resolution of that issue when other party has not filed cross-appeal
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).

	11.977  Principle of party presentation
	11.9771  General principles
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).

	11.9772  Particular applications
	11.97721  Precludes appellate court from correcting error in sentencing that benefited defendant, and whose correction is detrimental to defendant, on defendant's appeal attacking sentence when government has not filed cross-appeal raising that error
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).



	11.978  When trial court grants new trial or other relief based on one claim made by defendant and does not address other claims that, if meritorious, would entitle defendant to relief, and court of appeals reverses trial court on claim upon which new trial or other relief was granted, court of appeals may not remand with instructions to deny new trial or other relief, but must either remand for trial court's consideration of other claims or explain why such consideration is unnecessary
	 For cases dealing with this subject, see sec. 11.3683.
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	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.
	 In Interest of D.W.B., 152 Wis. 2d 395, 448 N.W.2d 302 (Ct. App. 1989): 1989 Term, p. 42-1, sec. 42.131.
	 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 (Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.121.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 187, sec. 9.121.
	 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 395 (Ct. App. 1985): 1985 Term, p. 143, sec. 9.121.

	12.1212  When subject-matter jurisdiction attaches
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.

	12.1213  Once criminal subject-matter jurisdiction attaches, it continues until final disposition of case
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.

	12.1214  Failure to comply with prescribed review procedure deprives court of subject-matter jurisdiction to conduct review
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-4, sec. 12.6611.

	12.1215  Failure to comply with statutory mandate, such as prescribed time limit, is more accurately described as loss of competency to proceed, rather than loss of subject-matter jurisdiction
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231.

	12.1216  In federal court, failure to comply with prescribed time limit does not result in loss of subject-matter jurisdiction
	 Eberhart v. United States, 126 S. Ct. 403 (2005).

	12.1217  Failure of statute under which defendant is charged to contain its own enabling clause does not render circuit court without subject-matter jurisdiction
	 State v. Weidman, 2007 WI App 258, 306 Wis. 2d 723, 743 N.W.2d 854, at ¶1-6.


	12.122  Over particular offenses
	12.1221  Crimes committed on boundary waters
	 State v. Nelson, 92 Wis. 2d 855, 285 N.W.2d 924 (Ct. App. 1979): 1979 Term, p. 92, sec. 8.1221.

	12.1222  Crimes committed on Indian reservation
	 For cases dealing with this subject, see sec. 12.632.

	12.1223  Violations of home improvement trade regulations
	 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 (Ct. App. 1979): 1978 Term, p. 123, sec. 11.7512.

	12.1224  Crimes committed outside of state which have a criminally proscribed consequence within state
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶30-36.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.
	 For cases dealing with this subject, see sec. 12.1423.

	12.1225  Crimes commenced in another state, but consummated in Wisconsin
	 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 (Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211.

	12.1226  Crimes committed by defendant while he was a juvenile
	 For cases dealing with this subject, see secs. 42.13, 42.3, 42.42, 42.53, 42.8, and 42.92.

	12.1227  Crimes committed outside state of Wisconsin
	 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922.
	 For cases dealing with the question whether the lack of jurisdiction of the state over the crime under Wis. Stat. § 939.03, affects subject-matter jurisdiction, see sec. 12.12585.

	12.1228  Nonsupport of child living outside of Wisconsin
	 For cases dealing with this subject, see sec. 38.65882.


	12.123  Over particular proceedings
	12.1231  Prosecution for second-offense drunk driving
	 County of Walworth v. Rohner, 108 Wis. 2d 713, 324 N.W.2d 682 (1982): 1982 Term, p. 199, sec. 12.7621.
	 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 37.141.

	12.1232  Juvenile delinquency proceedings
	 For cases dealing with this subject, see secs. 42.13 and 42.53.

	12.1233  Criminal court jurisdiction over prosecution for crime committed by defendant while he was a juvenile
	 For cases dealing with this subject, see secs. 12.1257, 42.3, 42.42, 42.8, and 42.92.


	12.124  Over particular persons
	12.1241  Criminal court jurisdiction over defendant who committed offense while juvenile
	 For cases dealing with this subject, see secs. 42.42 and 42.92.
	 For cases dealing with matters affecting subject matter jurisdiction of criminal court after waiver of juvenile court jurisdiction, see sec. 12.1257.

	12.1242  Indian persons for crimes committed off the reservation
	 For cases dealing with this subject, see sec. 12.633.


	12.125  Matters affecting and not affecting subject-matter jurisdiction
	12.1251  Nonexistence of offense with which defendant charged or of which defendant convicted
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶7.
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 35.4141.
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.
	 For cases dealing with the lack of subject matter jurisdiction when the complaint or information fails to charge an offense known to the law, see sec. 12.1254.

	12.1252  Unconstitutionality of statute creating crime with which defendant charged or of which defendant convicted
	12.12521  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶43, 45.
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 151, sec. 10.412.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 185, sec. 9.1241.
	 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 21, sec. 2.931.
	 For cases dealing with motions to dismiss a criminal prosecution on the ground that the statute creating the crime charged is unconstitutional, see sec. 6.76.

	12.12522  When statute is unconstitutional on its face, unconstitutionality deprives court of subject matter jurisdiction and objection to constitutionality cannot be waived
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶14-19.
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶7.

	12.12523  When statute is challenged as unconstitutional "as applied," court has jurisdiction over subject matter and normal waiver rules generally apply
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶17, 19.


	12.1253  Illegal arrest
	 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 (Ct. App. 1981): 1981 Term, p. 120, sec. 9.1243.
	 For cases dealing generally with the effect of an illegal arrest on jurisdiction to try defendant, see sec. 1.8325.

	12.1254  Failure to charge offense in complaint or information
	12.12541  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶45.
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶18.
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 33-4, sec. 33.2221.
	 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 382 (1983): 1982 Term, p. 149, sec. 9.1241.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 160, sec. 12.521.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 25, sec. 2.631.
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.
	 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 34.4121.
	 State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994): 1993 Term, p. 6-7, sec. 6.313.
	 State v. Holliman, 180 Wis. 2d 348, 509 N.W.2d 73 (Ct. App. 1993): 1993 Term, p. 12-1, sec. 12.1251.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 43, sec. 2.931.
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 31, sec. 2.6523.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 31, sec. 2.6523.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 27, sec. 2.6523.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 92, sec. 8.123.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 77, sec. 8.123.
	 For cases dealing with the lack of subject matter jurisdiction when the defendant is charged with or convicted of an offense that does not exist, see sec. 12.1251.

	12.12542  Fact that oral amendment of charge to which defendant pled guilty did not allege particular element of crime does not deprive trial court of subject-matter jurisdiction
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.
	 State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996): 1996 Term, p. 10-14, sec. 10.432.
	 For cases dealing with this subject in the context of plea withdrawal, see sec. 10.4468.

	12.12543  When complaint or information fails to allege offense known to law, court is deprived of subject matter jurisdiction and objection to defect cannot be waived
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶18.


	12.1255  Matters relating to preliminary examination
	12.12551  Failure to hold preliminary examination
	 For cases dealing with this subject, see sec. 6.411.

	12.12552  Defects in preliminary examination
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-4, sec. 6.482.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.


	12.1256  Matters relating to information or indictment
	12.12561  Failure to file information
	 For cases dealing with this subject, see sec. 6.512.

	12.12562  Defective indictment
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.


	12.1257  Matters affecting subject-matter jurisdiction of juvenile court and criminal court after waiver of juvenile court jurisdiction
	12.12571  Filing charges against juvenile in criminal court that are different from those considered by juvenile court in waiving jurisdiction
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 160, sec. 9.1241.

	12.12572  Failure to file juvenile court's waiver order in criminal court's record
	 State v. Lewandowski, 122 Wis. 2d 759, 364 N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, sec. 13.1752.

	12.12573  Defects in juvenile waiver proceeding
	 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323.
	 State v. Lewandowski, 122 Wis. 2d 759, 364 N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, sec. 13.1753.

	12.12574  Once complaint filed in criminal court, juvenile court loses jurisdiction over case
	 For cases dealing with this subject, see sec. 42.396.


	12.1258  Other matters
	12.12581  Acts forming basis for criminal charge occurred outside state of Wisconsin
	 For cases dealing with this subject, see sec. 12.1227.

	12.12582  Statutory prohibition on creation of type of crime for which defendant was convicted
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.

	12.12583  Prosecutor's post-arraignment, pretrial filing of amended information without leave of trial court
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251.

	12.12584  Failure to hold Becker hearing (i.e., hearing at which prosecution shows that delay in charging defendant for offense committed while juvenile was not for purpose of avoiding juvenile court jurisdiction)
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.

	12.12585  Lack of jurisdiction of state over crime under Wis. Stat. § 939.03 affects only personal jurisdiction, not subject-matter jurisdiction
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.

	12.12586  Filing of request for substitution of judge
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	12.12587  Untimely filing of ch. 980 (sexual predator) commitment petition
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231.

	12.12588  Expiration of term of probation during pendency of appeal deprives trial court of jurisdiction to execute conditions of probation that were stayed pending appeal
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.

	12.12589  Filing civil action (e.g., chap. 980 proceeding) with criminal case number
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶23-24.


	12.1259  Other matters (cont'd)
	12.12591  Filing of removal petition in federal court
	 State v. Cegielski, 124 Wis. 2d 13, 368 N.W.2d 628 (1985): 1984 Term, p. 163, sec. 9.821.

	12.12592  Failure to hold timely hearing
	 In Interest of R.H., 150 Wis. 2d 432, 441 N.W.2d 233 (1989): 1988 Term, p. 42-2, sec. 42.4112.
	 State v. R.A.R., 147 Wis. 2d 218, 432 N.W.2d 685 (Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.521.
	 In Interest of R.H., 147 Wis. 2d 22, 433 N.W.2d 16 (Ct. App. 1988): 1988 Term, p. 42-2, sec. 42.4112.
	 For cases dealing with the effect on jurisdiction of the failure to hold a timely hearing in a juvenile delinquency proceeding, see sec. 42.1331.

	12.12593  Federal preemption
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 40-4, sec. 40.981.

	12.12594  Taking of appeal
	 For cases dealing with this subject, see sec. 12.1298.

	12.12595  Failure to comply with statutory mandate
	 In Interest of Michael J.L., 174 Wis. 2d 131, 496 N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, sec. 42.1311.

	12.12596  Nonexistence of fact required to make penalty enhancer applicable
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.

	12.12597  Failure to make constitutionally required timely probable cause determination after warrantless arrest
	 For cases dealing with this subject, see sec. 6.3171.

	12.12598  Failure to hold timely initial appearance
	 For cases dealing with this subject, see sec. 6.3232.

	12.12599  Improper venue
	 For cases dealing with this subject, see sec. 12.272.



	12.126  Burden of proof on question whether court has subject-matter jurisdiction
	 State v. Peterson, 98 Wis. 2d 487, 297 N.W.2d 52 (Ct. App. 1980): 1980 Term, p. 156, sec. 13.95.

	12.127  Objection to subject-matter jurisdiction cannot be waived and may be raised at any time
	12.1271  In general
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶22.
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-1, sec. 12.123.
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 11-4, sec. 11.121.
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 185, sec. 9.1241.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 43, sec. 2.931.

	12.1272  In cases involving challenge to constitutionality of statute under which defendant is being prosecuted
	12.12721  When statute is challenged as unconstitutional on its face, unconstitutionality deprives court of subject matter jurisdiction and objection to constitutionality cannot be waived
	 For cases dealing with this subject, see sec. 12.12522.

	12.12722  When statute is challenged as unconstitutional "as applied," normal waiver rules generally apply
	 For cases dealing with this subject, see sec. 12.12523.



	12.128  Effect of lack of subject-matter jurisdiction
	 County of Walworth v. Rohner, 108 Wis. 2d 713, 324 N.W.2d 682 (1982): 1982 Term, p. 54, sec. 3.614.
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 46, sec. 3.664.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.
	 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311.

	12.129  Other matters relating to subject-matter jurisdiction
	12.1291  Generally, once one court has determined question of subject-matter jurisdiction, parties are collaterally estopped from relitigating issue in subsequent proceeding
	 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 395 (Ct. App. 1985): 1985 Term, p. 144, sec. 9.61.

	12.1292  How lack of jurisdiction raised
	 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 382 (1983): 1982 Term, p. 149, sec. 9.1281.

	12.1293  Parties cannot confer jurisdiction where none exists
	 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811.

	12.1294  Jurisdiction of military courts
	 For cases dealing with this subject, see sec. 47.8731.

	12.1295  Deposit in the United States Treasury of property subject to forfeiture under Comprehensive Drug Abuse Prevention and Control Act does not deprive court of jurisdiction over property subject to forfeiture
	 Republic National Bank v. United States, 113 S. Ct. 554 (1992): 1992 Term, p. 47-1, sec. 47.112.

	12.1296  Jurisdictional challenges may be raised at any juncture during court proceeding
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-5, sec. 41.5222.

	12.1297  Municipal court has inherent power to vacate conviction that was entered in excess of its subject-matter jurisdiction
	 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 37.141.

	12.1298  Effect of taking of appeal on subject-matter jurisdiction of trial court
	12.12981  In general
	 State v. Fillyaw, 104 Wis. 2d 700, 312 N.W.2d 795 (1981): 1981 Term, p. 120, sec. 9.1242.
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161.

	12.12982  Trial court's jurisdiction to hear further postconviction motions and grant postconviction relief in trial court once appeal filed
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161.

	12.12983  Power to act on all issues until record has been transmitted to court of appeals
	 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶15.

	12.12984  Trial court's jurisdiction to entertain motion for reconsideration after appeal taken
	 For cases dealing with this subject, see sec. 11.39754.


	12.1299  Other matters
	12.12991  When location of acts forming basis for criminal charge is in dispute and information pleads that acts occurred in state of Wisconsin, subject-matter jurisdiction is question of fact to be determined by jury or, in case of plea, by trial court
	 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922.

	12.12992  When facts necessary to confer subject-matter jurisdiction on trial court are pleaded in information, guilty plea in information admits those facts and precludes subsequent attack on trial court's subject-matter jurisdiction
	 For cases dealing with this subject, see sec. 7.4972.

	12.12993  When two courts have concurrent jurisdiction over subject matter, assumption of jurisdiction by one precludes other from assuming jurisdiction
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶32.

	12.12994  Appellate review of question whether trial court had subject-matter jurisdiction
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 663 (Ct. App. 1996): 1996 Term, p. 7-9, sec. 7.4922.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 12-1, sec. 12.1251.




	12.13  Personal Jurisdiction
	12.131  General principles
	12.1311  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶48.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶18.
	 State v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 (1986): 1985 Term, p. 21, sec. 1.9323.
	 State ex rel. Zdanczewicz v. Snyder, 131 Wis. 2d 147, 388 N.W.2d 612 (1986): 1985 Term, p. 21, sec. 1.9323.
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 30, sec. 1.9323.
	 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 (1978): 1977 Term, p. 60, sec. 8.131.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶25-26.
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶10.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 187, sec. 9.131.
	 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 (Ct. App. 1981): 1981 Term, p. 19, sec. 1.9221.

	12.1312  How personal jurisdiction acquired in criminal prosecution
	12.13121  In general
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶25-26.
	 In Interest of D.W.B., 152 Wis. 2d 395, 448 N.W.2d 302 (Ct. App. 1989): 1989 Term, p. 42-1, sec. 42.131.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 187, sec. 9.131.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 37, sec. 1.9322.

	12.13122  Complaint is statutory procedure for acquiring personal jurisdiction over defendant
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶26.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶25-26.


	12.1313  Not affected by illegal arrest, if appearance before court secured by subsequent process
	 State v. Waldoch, 121 Wis. 2d 476, 360 N.W.2d 693 (Ct. App. 1984): 1984 Term, p. 161, sec. 9.1312.

	12.1314  Effect of special appearance
	 State v. Lampe, 119 Wis. 2d 206, 349 N.W.2d 677 (1984): 1983 Term, p. 185, sec. 9.132.
	 State v. Monje, 105 Wis. 2d 66, 312 N.W.2d 827 (Ct. App. 1981): at page 68 n.2 of decision.

	12.1315  Identification of person being charged in criminal complaint solely by his DNA profile is sufficient to confer personal jurisdiction over person so identified
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶8-18.


	12.132  Acquisition of personal jurisdiction in particular proceedings
	12.1321  Juvenile delinquency proceedings
	 For cases dealing with this subject, see secs. 42.132 and 42.532.

	12.1322  Implied consent proceeding
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.


	12.133  Matters affecting and not affecting personal jurisdiction
	12.1331  Illegal arrest
	 For cases dealing with this subject, see sec. 1.8325.

	12.1332  Delay in holding initial appearance
	 For cases dealing with this subject, see sec. 6.3232.

	12.1333  Failure of complaint to establish probable cause
	 For cases dealing with this subject, see sec. 6.1952.

	12.1334  Defects in preliminary hearing
	12.13341  In general
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-4, sec. 6.482.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 15, sec. 2.542.
	 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411.

	12.13342  Failure to establish probable cause
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.

	12.13343  Untimeliness
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 12-1, sec. 12.1321.
	 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.452.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432.

	12.13344  Admission of unconstitutionally obtained evidence
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 6-4, sec. 6.445.

	12.13345  Other errors
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 60, sec. 8.132.


	12.1335  Statute of limitations
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶51.
	 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶7, 26.
	 John v. State, 89 Wis. 2d 214, 278 N.W.2d 235 (Ct. App. 1979): 1978 Term, p. 77, sec. 8.132.
	 For cases dealing generally with the statute of limitations, see sec. 12.3.

	12.1336  Unconstitutionality of statute creating crime
	 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 21, sec. 2.931.
	 For cases dealing with motions to dismiss a criminal prosecution on the ground that the statute creating the crime charge is unconstitutional, see sec. 6.76.

	12.1337  Matters relating to taking of appeal
	12.13371  Effect of taking appeal on jurisdiction of trial court
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶58.

	12.13372  Effect of untimely appeal on jurisdiction of appellate court
	 For cases dealing with this subject, see sec. 11.117.


	12.1338  Crime committed outside the State of Wisconsin
	12.13381  In general
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 11-4, sec. 11.121.
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶10.
	 For cases dealing with the question whether the lack of jurisdiction of the state over the crime under Wis. Stat. § 939.03, affects subject-matter jurisdiction, see sec. 12.12585.

	12.13382  Crime committed outside state which has a criminally proscribed consequence within state
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶30-36.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.
	 For cases dealing with territorial jurisdiction of this class of crime, see sec. 12.1423.

	12.13383  Crime committed outside of Wisconsin, element of which took place in Wisconsin
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶28-30.
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶9, 15.
	 For cases dealing with territorial jurisdiction of this class of crime, see sec. 12.1421.


	12.1339  Other matters
	12.13391  Prosecution by wrong prosecutorial entity
	 In Matter of Suspension of Operating Privilege of Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 N.W.2d 618 (1978): 1977 Term, p. 66, sec. 9.2311.

	12.13392  Failure to comply with mandatory statutory time provisions
	 For cases dealing with the effect of the failure to comply with mandatory statutory time provisions on the competency of the court to act in a particular case, see sec. 12.152.

	12.13393  Failure to make constitutionally required timely probable cause determination after warrantless arrest
	 For cases dealing with this subject, see sec. 6.317.

	12.13394  Illegalities in method juvenile court used to secure juvenile's presence at delinquency proceeding
	 For cases dealing with this subject, see sec. 42.1323.

	12.13395  Improper venue
	 For cases dealing with this subject, see sec. 12.272.

	12.13396  Failure to hold trial within time specified in federal district court's order granting habeas corpus relief
	 For cases dealing with this subject, see sec. 10.6979.

	12.13397  Lack of jurisdiction of state over crime under Wis. Stat. § 939.03 affects only personal jurisdiction, not subject-matter jurisdiction
	 For cases dealing with this subject, see sec. 12.12585.

	12.13398  Filing of request for substitution of judge
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	12.13399  Identification of person being charged in criminal complaint solely by his DNA profile
	 For cases dealing with this subject, see sec. 12.1315.



	12.134  Burden of proof on question whether court has personal jurisdiction
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.

	12.135  Waiver of objection to personal jurisdiction
	12.1351  In general
	 State v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982): 1982 Term, p. 149, sec. 9.134.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 60, sec. 8.133.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.452.
	 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 395 (Ct. App. 1985): 1985 Term, p. 143, sec. 9.134.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 43, sec. 2.931.
	 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 (Ct. App. 1981): 1980 Term, p. 108, sec. 9.131.
	 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 (Ct. App. 1980): 1980 Term, p. 107, sec. 9.131.

	12.1352  Need to renew objection in later proceedings in order to preserve it
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 12-1, sec. 12.1342.


	12.136  Effect of lack of personal jurisdiction
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶27.
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 120, sec. 9.126.
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.
	 State v. Washington, 120 Wis. 2d 654, 358 N.W.2d 304 (Ct. App. 1984): 1984 Term, p. 161, sec. 9.1311.

	12.137  Appellate review of determination that court has personal jurisdiction
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.

	12.138  Other matters relating to personal jurisdiction
	12.1381  Jurisdiction of military courts
	 For cases dealing with this subject, see sec. 47.8731.



	12.14  Territorial Jurisdiction
	12.141  General principles
	12.1411  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶27-28, 32.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶22-36.
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶7-21.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	12.1412  Requirement that state establish territorial jurisdiction for charged crimes
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶25.
	 For cases dealing with this subject, see sec. 12.144.


	12.142  Circumstances under which Wisconsin court has territorial jurisdiction (Wis. Stat. § 939.03(1)
	12.1421  Person commits crime, any of the constituent elements of which takes place in Wisconsin (Wis. Stat. § 939.03(1)(a)
	12.14211  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶28-30, 32-52.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶28-30.
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶9, 15.

	12.14212  What constitutes "constituent element" in general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶33, 51.

	12.14213  When "constituent element" is mental element (e.g., intent to kill in first-degree intentional homicide), element may be said to take place in Wisconsin if defendant commits act in Wisconsin that manifests or exhibits that mental element
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶32-52.


	12.1422  While out of Wisconsin, person aids and abets, conspires with, or advises, incites, commands, or solicits another to commit crime in Wisconsin  (Wis. Stat. § 939.03(1)(b)
	12.1423  While out of this state, the person does an act with intent that it cause in this state a consequence set forth in a section defining a crime (Wis. Stat. § 939.03(1)(c)
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶30-36.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	12.1424  While out of this state, person steals and subsequently brings any of the stolen property into this state (Wis. Stat. § 939.03(1)(d)

	12.143  Territorial jurisdiction over particular classes of crimes
	12.1431  Crime committed outside State of Wisconsin in general
	 For cases dealing with whether a Wisconsin court has subject-matter or personal jurisdiction over this class of crime, see secs. 12.1227 and 12.1338.

	12.1432  Crime committed outside State of Wisconsin but having criminally proscribed consequence within the state
	 For cases dealing with this subject, see sec. 12.1423.

	12.1433  Crime committed outside of Wisconsin, element of which took place in Wisconsin
	 For cases dealing with this subject, see sec. 12.1421.

	12.1434  Crime commenced in another state, but consummated in Wisconsin
	 For cases dealing with whether a Wisconsin court generally has jurisdiction over a crime commenced in another state, but consummated in Wisconsin, see sec. 12.1225.


	12.144  Requirement of proof of territorial jurisdiction
	12.1441  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶22.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶25.

	12.1442  When territorial jurisdiction is issue for jury
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶22.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶25.

	12.1443  Sufficiency of evidence to establish territorial jurisdiction
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶52.


	12.145  Instructing jury on territorial jurisdiction
	12.1451  When instruction required
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶22-36.

	12.1452  Content of instruction
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶23.


	12.146  Waiver of claim that trial court lacked territorial jurisdiction
	12.1461  In general
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶26.
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶7-16.

	12.1462  When territorial jurisdiction over charged offense exists, defendant waives claim that there was no territorial jurisdiction over lesser-included offense when he pleads guilty or no contest to that lesser offense
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶7-16.


	12.147  Once territorial jurisdiction attaches, it continues until final disposition of case
	12.1471  In general
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶20.

	12.1472  When trial court validly acquired territorial jurisdiction over charged crime, it does not lose jurisdiction when defendant pleads guilty or no contest to, or is convicted after trial of, lesser offense lacking element that gave trial court jurisdiction over charged crime
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶17-21.


	12.148  Appellate review of question whether trial court had territorial jurisdiction over case
	12.1481  Standard of review
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶18.


	12.149  Other matters
	12.1491  Legislative history of territorial jurisdiction statute
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶40-44.

	12.1492  Effect of lack of territorial jurisdiction
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶32.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶25-26.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.



	12.15  Competency To Act In Particular Case
	12.151  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶44.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶18.
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶5.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶6-7.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶11.
	 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 (Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512.
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec 42.424.
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231.
	 In Interest of Michael J.L., 174 Wis. 2d 131, 496 N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, sec. 42.1311.

	12.152  Effect of failure to comply with statutory time limits on competency to proceed
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶16.
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶6.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶7.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶11.
	 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 (Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-29, sec. 10.7231.
	 In Interest of Michael J.L., 174 Wis. 2d 131, 496 N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, sec. 42.1311.

	12.153  Matters affecting and not affecting competency to act
	12.1531  Improper venue
	 For cases dealing with this subject, see sec. 12.272.

	12.1532  Defective appointment of special prosecutor handling proceeding
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.

	12.1533  Failure to timely file petition for commitment under ch. 980
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶16.


	12.154  Court lacks competency to order state to pay money to defendant in context of criminal prosecution (e.g., where state has improperly collected restitution)
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	12.155  Appellate review of competency question
	 State v. Virlee, 2003 WI App 4, 259 Wis. 2d 718, 657 N.W.2d 106, 2002 Term WCA-210, at ¶16.
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶5.
	 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶12.
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.

	12.156  Lack of competency does not deprive court of subject-matter jurisdiction
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶44.

	12.157  Court lacking competency to adjudicate matter before it has authority to enter dismissal order
	 State v. One 2000 Lincoln Navigator, 2007 WI App 127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3.


	12.16  Incidental, Implied, And Inherent Powers Of Trial Court
	 For cases dealing with this subject, see sec. 12.67.

	12.17  Other Matters
	12.171  Court's authority to consider constitutional issues sua sponte
	 For cases dealing with this subject, see sec. 12.6951.

	12.172  Failure to hold trial within time specified in federal district court's order granting habeas corpus relief does not deprive trial court of jurisdiction
	 For cases dealing with this subject, see sec. 10.6979.

	12.173  Question of judicial authority or jurisdiction is issue of law which appellate court reviews de novo
	 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 735 N.W.2d 535, at ¶3.
	 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311.

	12.174  Jurisdictional challenges may be raised at any juncture during court proceeding
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-5, sec. 41.5222.

	12.175  Court having jurisdiction can decline to exercise it if there are sufficient policy reasons to do so
	 For cases dealing with this subject, see sec. 12.115.

	12.176  If trial court lacks jurisdiction, appellate court lacks jurisdiction
	 For cases dealing with this subject, see sec. 11.174.

	12.177  Court's obligation to inquire sua sponte into its jurisdiction over action
	 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961.

	12.178  When property subject to both state and federal jurisdiction, only one court may have jurisdiction and therefore first court to obtain jurisdiction maintains it to the exclusion of other court
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.

	12.179  There is no jurisdictional bar to consideration of conviction of particular count even though sentence on that count is concurrent to sentence on another count that is not challenged or that survives challenge
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 For cases dealing with this subject, see sec. 11.8928.



	12.2  Place Of Trial (Venue)
	12.21  Determining Place Of Trial
	12.211  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶27, 29, 53-77.
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶9.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	12.212  When two or more acts are requisite to commission of offense, trial may be in any county in which any of such acts occurred (Wis. Stat. § 971.19(2))
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶13.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶18-26.
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111.
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213.
	 For cases dealing with the admission of evidence of acts committed in one county to prove fraudulent use of a financial transaction card charged in another county, see sec. 34.74221.

	12.213  When offense commenced outside of state and consummated within state defendant may be tried in county in which offense was consummated (Wis. Stat. § 971.19(6))
	 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 (Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211.

	12.214  For violation of elections, ethics, or lobbying laws (Wis. Stat. § 971.19(12)
	12.2141  In general
	 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 762 N.W.2d 833, at ¶1-12.

	12.2142  "Investigation" in § 971.19(12) means GAB-authorized investigation
	 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 762 N.W.2d 833, at ¶9-10.

	12.2143  "Any matter that involves elections, ethics, or lobbing regulation under chs. 5 to 12, subch. III of ch. 13, or subch. III of ch. 19" does not include prosecution for misconduct in public office under Wis. Stat. § 946.12(3) even when misconduct is based on violation of elections, ethics, or lobbying regulation
	 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 762 N.W.2d 833, at ¶11-12.


	12.215  When crime involves failure to act
	 For cases dealing with this subject, see sec. 12.252.

	12.216  Under federal law
	 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 (1999): 1998 Term, p. 31-10, sec. 31.6951.
	 United States v. Cabrales, 118 S. Ct. 1772 (1998): 1997 Term, p. 12-2, sec. 12.213.

	12.217  For particular crime
	 For cases dealing with the determination of venue for a particular crime, see that crime in chapters 32 through 39 of this compilation.


	12.22  Right To Be Tried By Jury Of County Where Crime Committed
	12.221  In general
	 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 (1999): 1998 Term, p. 12-3, sec. 12.221.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 49, sec. 3.461.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 60, sec. 8.21.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶11, 17.

	12.222  Source of right
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.

	12.223  Waiver of right
	12.2231  In general
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.

	12.2232  Right to trial by jury of county where crime committed is not fundamental right that must be waived personally by defendant
	 For cases dealing with this subject, see sec. 12.224.


	12.224  Right to trial by jury of county where crime committed is not fundamental right that must be waived personally by defendant
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.

	12.225  Effect of improper change of venue over defendant's objections
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 49, sec. 3.461.

	12.226  Waiver of right by failure to question juror about residency and to object
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 162, sec. 9.22.


	12.23  Change Of Venue To Ensure Fair Trial
	 For cases dealing with this subject, see sec. 30.22.

	12.24  Requirement Of Proof Of Venue
	12.241  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶22.
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 93, sec. 8.23.
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶10.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶18-26.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213.

	12.242  Standard of proof is beyond a reasonable doubt
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶22.
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶10.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶19.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.

	12.243  Need for instruction on, and jury determination of, venue
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶10.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶26.


	12.25  Sufficiency Of Proof Of Venue
	12.251  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶53-77.
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶10.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶19.
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.

	12.252  Crime involving failure to act is committed at place where act is required to be performed
	 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 (Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312.

	12.253  Venue need not be proved by direct evidence; it may be established by circumstantial evidence
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶10.

	12.254  For particular crime
	 For cases dealing with the sufficiency of the evidence to prove venue for a particular crime, see that crime in chapters 32 through 39 of this compilation.


	12.26  Waiver Of Claim That Case Was Not Properly Venued
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	12.27  Other Matters
	12.271  Change of venue on stipulation of parties
	 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 (1980): 1979 Term, p. 93, sec. 8.21.

	12.272  Defect in venue is not jurisdictional and does not affect competence of court
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.

	12.273  Venue is not element of charged crime
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶10.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶19.
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.

	12.274  Waiver of objections relating to venue
	12.2741  Objection to adequacy of jury instruction on venue
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶10.

	12.2742  Objection to verdict form insofar as venue is concerned
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶10.




	12.3  Time Limitations On Prosecution (Statute Of Limitations)
	12.31  General Rule
	12.311  In general
	 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 (1989): 1988 Term, p. 12-2, sec. 12.3212.
	 John v. State, 96 Wis. 2d 183, 291 N.W.2d 502 (1980): 1979 Term, p. 163, sec. 11.96.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.
	 John v. State, 89 Wis. 2d 214, 278 N.W.2d 235 (Ct. App. 1979): 1978 Term, p. 127, sec. 11.94.

	12.312  When offense is continuing crime
	 John v. State, 96 Wis. 2d 183, 291 N.W.2d 502 (1980): 1979 Term, p. 163, sec. 11.96.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶13.
	 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 38.65122.
	 John v. State, 89 Wis. 2d 214, 278 N.W.2d 235 (Ct. App. 1979): 1978 Term, p. 127, sec. 11.94.


	12.32  Special Provisions For Particular Offenses
	12.321  Provision permitting commencement of prosecution of listed offenses "at any time" (Wis. Stat. § 939.74(2)(b))
	12.322  Provision relating to prosecution under § 974.06 (Wis. Stat. § 939.74(2)(am))
	12.323  Provision relating to prosecution for theft (Wis. Stat. § 939.74(2)(b))
	12.324  Provision relating to prosecution for certain crimes against children (Wis. Stat. § 939.74(2)(c))
	12.3241  In general
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶11-13.

	12.3242  Does not apply to offenses committed before July 1, 1989
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶1-46.

	12.3243  Consistency, with constitutional prohibition on ex post facto laws, of legislative extension of statute of limitations under this provision after commission of offense, but before statute of limitations existing at time of offense's commission has run
	 For cases dealing with this subject, see sec. 12.3931.

	12.3244  Applicability of extensions, of statute of limitations under this provision, made after commission of offense, but before statute of limitations existing at time of offense's commission has run
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶23.


	12.325  Provision relating to prosecution for certain crimes against children (Wis. Stat. § 939.74(2)(cm)

	12.33  Exceptions (i.e., Time Excluded From Computation Of Time Limits)
	12.331  Time during which actor not publicly a resident within state is excluded
	12.3311  Interpretation of this exception
	 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 (1997): 1996 Term, p. 9-31, sec. 9.4853.
	 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 (1989): 1988 Term, p. 12-2, sec. 12.3212.
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.
	 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1991): 1990 Term, p. 12-2, sec. 12.3212.

	12.3312  Constitutionality of this exception
	 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 (1989): 1988 Term, p. 12-2, sec. 12.3212.

	12.3313  Time served on active duty in armed forces excluded under this exception
	 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1991): 1990 Term, p. 12-2, sec. 12.3212.

	12.3314  Time served in prison in another jurisdiction excluded under this exception
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.


	12.332  In prosecutions for sexual exploitation by therapist, time during which victim is unable to seek issuance of complaint due to effects of sexual contact or due to any threats, instructions or statements from the therapist
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶13-20.


	12.34  Computing Time
	12.341  Determining when action commenced
	12.3411  In general
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶1-27.
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶10, 20.
	 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶1-26.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	12.3412  Warrant issues, and therefore action is commenced, when warrant is signed by judge with intent that it be executed and leaves possession of judge
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶20.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	12.3413  Filing of complaint and issuance of order to produce defendant, who is in state custody, does not commence prosecution for purposes of statute of limitations (court of appeals' holding, reversed by supreme court)
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶10.
	 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶1-26.

	12.3414  When defendant is already in custody due to his or her incarceration, filing of criminal complaint is sufficient to commence prosecution for purposes of statute of limitations (supreme court’s holding)
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶1-27.
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶10, 20.

	12.3415  Warrant and/or complaint that identifies defendant only by his DNA profile is sufficient to commence action for purposes of statute of limitations
	12.34151  In general
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶29-34.
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶19-26.

	12.34152  Fact that warrant and/or complaint uses RFLP-DNA analysis and defendant ultimately identified using PCR-DNA analysis makes no difference
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶29-34.



	12.342  Determining when crime committed
	12.3421  In general
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶16.

	12.3422  When offense is continuing crime
	 For cases dealing with this subject, see sec. 12.312.



	12.35  Waiver Of Statute Of Limitations
	12.351  In general
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 82, sec. 4.5271.

	12.352  Request for instruction on lesser-included offense on which statute of limitations has run does not constitute waiver
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 82, sec. 4.5271.


	12.36  For particular offenses
	12.361  Sexual assault of a child
	 For cases dealing with this subject, see secs. 38.62234 and 38.62461.

	12.362  Sexual intercourse with a child under repealed Wis. Stat. § 944.10
	 For cases dealing with this subject, see sec. 38.22341.

	12.363  Indecent behavior with a child under repealed Wis. Stat. § 944.11
	 For cases dealing with this subject, see sec. 38.22231.


	12.37  In Cases In Which Perpetrator's DNA Has Been Collected
	12.371  In general
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶29-34.
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶24-25.


	12.38  Making Determination Whether Statute Of Limitations Has Run
	12.381  In general
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶47-52.

	12.382  Jury determines date or date range of charged offense beyond reasonable doubt
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶49-50.

	12.383  Court determines whether tolling provision applicable by preponderance of evidence
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶49-50.

	12.384  Appellate review of court's tolling decision
	12.3841  Standard of review
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶52.



	12.39  Other Matters
	12.391  Fact that statute of limitations has run for lesser-included offense does not bar instruction on it, but does preclude conviction
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 31-4, sec. 31.381.
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 82, sec. 4.5271.
	 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 (Ct. App. 1988): 1987 Term, p. 31-3, sec. 31.381.

	12.392  Criminal, not civil, statute of limitations applies to award of restitution
	 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 (1997): 1996 Term, p. 9-31, sec. 9.4853.

	12.393  Consistency, with constitutional prohibition on ex post facto laws, of legislative extension of statute of limitations for offense after its commission
	12.3931  When statute of limitations is extended before limitation existing at time of offense’s commission has run
	 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 N.W.2d 72, at ¶7-15.
	 State v. Haines, 2002 WI App 139, 256 Wis. 2d 226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶5-13.

	12.3932  When statute of limitations is extended after limitation existing at time of offense’s commission has run
	 Stogner v. California, 123 S. Ct. 2446 (2003).


	12.394  Failure to commence action within time prescribed by statute of limitations deprives court of personal jurisdiction over defendant
	 For cases dealing with this subject, see sec. 12.1335.

	12.395  Warrant and/or complaint that identifies defendant only by his DNA profile is sufficient to commence action for purposes of statute of limitations
	 For cases dealing with this subject, see sec. 12.3315.

	12.396  Purpose of statute of limitations
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶15.
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶22.

	12.397  Legislative history of statute of limitations
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶16-19.

	12.398  Repeal or amendment of statute of limitations
	12.3981  Applicability of repeal or amendment to crimes previously committed
	 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 N.W.2d 72, at ¶8.

	12.3982  Constitutionality of applying amendment extending statute of limitations to offenses previously committed
	 For cases dealing with this subject, see sec. 12.374.


	12.399  Other matters
	12.3991  Statute of limitations is affirmative defense
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.

	12.3992  Statute of limitations does not bar prosecution for offense that was dismissed pursuant to plea agreement, when plea entered pursuant to agreement is later set aside because of defendant's breach of agreement (e.g., by obtaining vacation of conviction(s) entered pursuant to agreement)
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶27-30.




	12.4  Prosecutorial Discretion
	12.41  General Principles
	 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 (1991): 1990 Term, p. 12-2, sec. 12.41.
	 Young v. United States ex rel. Vuitton et Fils S.A., 107 S. Ct. 2124 (1987): 1986 Term, p. 187, sec. 9.31.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶27-35.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 N.W.2d 608 (1991): 1991 Term, p. 12-1, sec. 12.41.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 108, sec. 9.31.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 108, sec. 9.31.
	 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 808 (1980): 1980 Term, p. 108, sec. 9.31.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 12-3, sec. 12.421.

	12.42  Decision To Charge
	12.421  In general
	 United States v. Armstrong, 116 S. Ct. 1480 (1996): 1995 Term, p. 12-3, sec. 12.421.
	 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 Term, p. 22-3, sec. 22.341.
	 Young v. United States ex rel. Vuitton et Fils S.A., 107 S. Ct. 2124 (1987): 1986 Term, p. 187, sec. 9.31.
	 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 Term, p. 128, sec. 8.441.
	 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 Term, p. 149, sec. 8.472.
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 122, sec. 9.32.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶27-35.
	 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 637 N.W.2d 35, 2001 Term WSC-19, at ¶14.
	 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.
	 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 N.W.2d 608 (1991): 1991 Term, p. 12-1, sec. 12.41.
	 State v. Burke, 153 Wis. 2d 445, 451 N.W.2d 739 (1990): 1989 Term, p. 6-6, sec. 6.532.
	 State ex rel. Unnamed Petitioners v. Connors, 136 Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 188, sec. 9.32.
	 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 (1982): 1981 Term, p. 121, sec. 9.32.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 108, sec. 9.32.
	 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 808 (1980): 1980 Term, p. 108, sec. 9.32.
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 93, sec. 8.31.
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 93, sec. 8.31.
	 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 (1979): 1979 Term, p. 93, sec. 8.31.
	 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 (1979): 1978 Term, p. 77, sec. 8.31.
	 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 (1978): 1978 Term, p. 77, sec. 8.31.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶24.
	 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. App. 1998): 1997 Term, p. 12-7, sec. 12.6831.
	 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 (Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.
	 State v. Clark, 162 Wis. 2d 406, 469 N.W.2d 871 (Ct. App. 1991): 1990 Term, p. 6-15, sec. 6.923.
	 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 (Ct. App. 1989): 1988 Term, p. 12-3, sec. 12.421.
	 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 (Ct. App. 1989): 1988 Term, p. 12-3, sec. 12.421.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 12-3, sec. 12.421.
	 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. App. 1985): 1985 Term, p. 144, sec. 9.32.
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 162, sec. 9.321.

	12.422  Selective prosecution
	 For cases dealing with this subject, see sec. 23.5.

	12.423  Impermissible bases for decision to charge
	12.4231  Race
	 For cases dealing with this subject, see sec. 23.222.

	12.4232  Sex
	 For cases dealing with this subject, see sec. 23.212.

	12.4233  Religion
	 For cases dealing with this subject, see sec. 23.261.

	12.4234  Invocation of constitutional rights (e.g., right to freedom of speech or press)
	 For cases dealing with this subject, see sec. 23.251.

	12.4235  May not bring increased charge to penalize defendant for having invoked his rights (e.g., right to appeal)
	 For cases dealing with this subject, see sec. 22.8143.

	12.4236  May not bring charge for purpose of coercing defendant
	 For cases dealing with this subject, see sec. 12.4292.


	12.424  Permissible bases for decision to charge
	12.4241  New understanding of elements of crime
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.

	12.4242  Deterrent effect of prosecution
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.

	12.4243  Extent of harm caused by criminal activity (e.g., number of victims)
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.

	12.4244  Factors relevant to whether probable cause exists
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.

	12.4245  Potential defendant's age
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.

	12.4246  Relationship between potential defendant and victim
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.


	12.425  Judge's right to permit filing of complaint when district attorney refuses to issue it
	 For cases dealing with this subject, see sec. 6.112.

	12.426  May not bring increased charge to penalize defendant for invoking rights (e.g., right to appeal)
	 For cases dealing with this subject, see sec. 22.8143.

	12.427  Prosecutor abuses discretion in bringing charges when he believes evidence is not sufficient to support conviction
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶31.
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.
	 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 (Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843.
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	12.428  Prosecutor may not make charge unsupported by probable cause
	12.4281  In general
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.

	12.4282  Disciplinary rule requiring prosecutor to refrain from prosecuting charge that prosecutor knows is not supported by probable cause
	12.42821  Rule requires knowledge, not simply reason to know, that charge is not supported by probable cause
	 Board of Attorneys Professional Responsibility v. Lucareli, 2000 WI 55, 235 Wis. 2d 557, 611 N.W.2d 754: 1999 Term, p. 12-1, sec. 12.42521.



	12.429  Other matters
	12.4291  Inclusion of repeater allegation in charge
	 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 (1991): 1990 Term, p. 12-2, sec. 12.423.

	12.4292  Prosecutor abuses discretion in bringing charges for coercive or other improper purpose
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶31.
	 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 (Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843.

	12.4293  Where conduct could be prosecuted as civil ordinance violation or criminal statutory violation, prosecutor has discretion whether to file criminal charge or forward case to appropriate civil prosecuting authority
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.



	12.43  Choice Of Charge
	12.431  In general
	 United States v. Armstrong, 116 S. Ct. 1480 (1996): 1995 Term, p. 12-3, sec. 12.421.
	 Young v. United States ex rel. Vuitton et Fils S.A., 107 S. Ct. 2124 (1987): 1986 Term, p. 187, sec. 9.31.
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 122, sec. 9.32.
	 United States v. Batchelder, 99 S. Ct. 2198 (1979): 1978 Term, p. 77, sec. 8.32.
	 Bordenkircher v. Hayes, 98 S. Ct. 663 (1978): 1977 Term, p. 61, sec. 8.31.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶29.
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶36.
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 12-3, sec. 12.431.
	 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 N.W.2d 608 (1991): 1991 Term, p. 12-1, sec. 12.41.
	 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 (1991): 1990 Term, p. 12-2, sec. 12.423.
	 State ex rel. Unnamed Petitioners v. Connors, 136 Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 188, sec. 9.32.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 28, sec. 2.682.
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 93, sec. 8.31.
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶9-14.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶16.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 (Ct. App. 1990): 1990 Term, p. 12-3, sec. 12.431.
	 State ex rel. Unnamed Petitioner v. Circuit Court, 157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 1990 Term, p. 12-3, sec. 12.432.
	 State v. Eisenberg, 151 Wis. 2d 38, 443 N.W.2d 328 (Ct. App. 1989): 1988 Term, p. 37-2, sec. 37.221.
	 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 (Ct. App. 1989): 1988 Term, p. 12-3, sec. 12.421.
	 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 (Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.332.
	 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 (Ct. App. 1984): 1983 Term, p. 201, sec. 10.81.
	 For cases dealing with judicial review of district attorney's choice of charge, see sec. 6.574.

	12.432  Judge's right to permit filing of complaint charging greater offense when district attorney charges lesser one
	 State ex rel. Unnamed Petitioner v. Circuit Court, 157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 1990 Term, p. 12-3, sec. 12.432.
	 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. App. 1983): 1983 Term, p. 42, sec. 2.311.

	12.433  Deciding what charge or charges to make in information
	 State v. Richer, 174 Wis. 2d 231, 496 N.W.2d 66 (1993): 1992 Term, p. 6-15, sec. 6.5311.
	 For cases dealing generally with the question of what charge or charges may be made in the information, see sec. 6.53.

	12.434  Where two crimes have identical elements but different penalties, prosecutor has discretion to charge more serious
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.

	12.435  When there is criminal statute specifically covering defendant's conduct, prosecutor is not barred from charging more general crime that also covers it
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶9-14.


	12.44  Dismissal Of Charge
	12.441  In general
	 Rinaldi v. United States, 98 S. Ct. 81 (1977): 1977 Term, p. 61, sec. 8.32.
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶106.
	 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 (1996): 1995 Term, p. 11-4, sec. 11.3811.
	 State ex rel. Unnamed Petitioners v. Connors, 136 Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 188, sec. 9.34.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 108, sec. 9.34.
	 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 808 (1980): 1980 Term, p. 108, sec. 9.34.
	 State v. Kenyon, 85 Wis. 2d 36, 270 N.W.2d 160 (1978): 1978 Term, p. 78, sec. 8.33.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶24.
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶16.
	 State v. Larsen, 177 Wis. 2d 835, 503 N.W.2d 359 (Ct. App. 1993): 1993 Term, p. 31-11, sec. 31.6212.
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.
	 State v. Clark, 162 Wis. 2d 406, 469 N.W.2d 871 (Ct. App. 1991): 1990 Term, p. 6-15, sec. 6.923.
	 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 (Ct. App. 1989): 1988 Term, p. 37-1, sec. 37.111.
	 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 (Ct. App. 1987): 1986 Term, p. 38, sec. 2.917.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 122, sec. 9.34.

	12.442  Right of prosecutor to dismiss charge issued by judge at conclusion of John Doe hearing
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	12.443  Prosecutor should not permit continuing pendency of charge in absence of sufficient admissible evidence to support conviction
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	12.444  Dismissal of original charging document without prejudice for purpose of filing new charging document with repeater allegation
	 State v. Larsen, 177 Wis. 2d 835, 503 N.W.2d 359 (Ct. App. 1993): 1993 Term, p. 31-11, sec. 31.6212.

	12.445  Prosecutor may dismiss prosecution after trial court excludes evidence for discovery violation under Wis. Stat. § 971.23(7m)(a) so as to commence new prosecution at which evidence will be admissible
	 For cases dealing with this subject, see sec. 6.8771.


	12.45  Other Decisions
	12.451  Charging a single count or multiple counts when conduct may be viewed as one continuing offense
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.

	12.452  Joining all related, but separate, offenses in a single prosecution or bringing them in successive prosecutions
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.

	12.453  Increasing charge
	12.4531  In general
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 58, sec. 4.1193.

	12.4532  May not increase charge to penalize defendant for invoking rights (e.g., right to appeal)
	 For cases dealing with this subject, see sec. 22.8143.

	12.4533  Threat of higher charge in plea bargaining
	 For cases dealing with this subject, see sec. 7.133.


	12.454  Reducing charge
	 State v. Roubik, 137 Wis. 2d 301, 404 N.W.2d 105 (Ct. App. 1987): 1986 Term, p. 38, sec. 2.917.

	12.455  Offering witness inducements to testify for state
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 159, sec. 8.343.

	12.456  Sentencing recommendation
	 For cases dealing with this subject, see sec. 9.49983.

	12.457  Initiation of forfeiture of proceeding
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1.71, sec. 1.9911.

	12.458  Offering less favorable plea bargain after defendant's successful appeal than was offered before initial trial
	 For cases dealing with this subject, see sec. 22.815.

	12.459  Decision not to charge
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶30.



	12.5  Waiver
	12.51  In General
	 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, p. 12-2, sec. 12.51.
	 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 1994 Term, p. 12-1, sec. 12.51.
	 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 (1980): 1979 Term, p. 116, sec. 8.911.
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.
	 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 (Ct. App. 1980): 1980 Term, p. 108, sec. 9.41.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 83, sec. 6.6222.

	12.52  Of Right To Raise Issue On Appeal
	 For cases dealing with this subject, see sec. 11.4.

	12.53  Of Constitutional Rights
	 For cases dealing with this subject, see sec. 21.4.

	12.54  Of Statutory Rights
	12.541  General principles
	12.5411  In general
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶14.


	12.542  Particular statutory rights
	12.5421  Right to be tried within time specified by statute when request for prompt disposition of case made under Intrastate Detainer Act
	 For cases dealing with this subject, see sec. 6.2414.

	12.5422  Other rights
	 For cases dealing with the waiver of some other particular statutory right, see section in this compilation where that right is covered.



	12.55  Of Objection To Court's Jurisdiction
	 For cases dealing with this subject, see secs. 12.127 and 12.135.

	12.56  Of Other Matters
	12.561  Request for instruction on lesser-included offense barred by statute of limitations does not constitute waiver of statute of limitations
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 82, sec. 4.5271.

	12.562  Waiver of right to hearing on competency after receipt of expert's report on the defendant's condition
	 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. App. 1992): 1992 Term, p. 6-24, sec. 6.6333.

	12.563  Introduction of other acts evidence by prosecutor when judge admits evidence on condition that crimes to which it relates would not become subject of later prosecution does not constitute waiver of right to bring later prosecution
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.


	12.57  When Personal Waiver By Defendant Required
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 104, sec. 4.882.
	 For cases dealing with when personal waiver by defendant required to waive constitutional right, see sec. 21.42.


	12.6  Other Procedural Matters
	12.61  Stipulations
	12.611  General Principles
	12.6111  In general
	 State v. Craft, 99 Wis. 2d 128, 298 N.W.2d 530 (1980): 1980 Term, p. 109, sec. 9.51.
	 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 (1980): 1979 Term, p. 117, sec. 8.93.
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.

	12.6112  Stipulation to prior conviction precludes collateral attack on that conviction
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 31-11, sec. 31.62322.


	12.612  Evidentiary stipulations
	12.6121  Validity in general
	 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 1994 Term, p. 12-1, sec. 12.51.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶100-118, 136.

	12.6122  As general rule, party not required to accept stipulation offered by adversary
	 Old Chief v. United States, 117 S. Ct. 644 (1997): 1996 Term, p. 38-3, sec. 38.1313.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶118-130.
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 38.1121.

	12.6123  Effect of stipulation in general
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 31-11, sec. 31.62322.
	 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 12.6112.
	 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 316 (Ct. App. 1987): 1987 Term, p. 42-6, sec. 42.631.
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 93, sec. 4.5371.

	12.6124  Offer to stipulate to status as convicted felon renders irrelevant evidence regarding nature of felony
	 Old Chief v. United States, 117 S. Ct. 644 (1997): 1996 Term, p. 38-3, sec. 38.1313.
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-54.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶124.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 38.1121.

	12.6125  Offer to stipulate to status (e.g., prior convictions, etc., under Wis. Stat. § 343.307(1) that render defendant subject to lower prohibited blood alcohol concentration) may render evidence relating to status inadmissible
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶126.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.

	12.6126  Stipulation to element of crime that is submitted to jury does not constitute waiver of jury trial with respect to that element, requiring formal waiver of jury trial by defendant
	 For cases dealing with this subject, see sec. 26.323.

	12.6127  Stipulation to element of offense so as to render inadmissible prejudicial evidence otherwise relevant to that element
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-54.
	12.61271  In general
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶100-133.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶14, 41-49.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.

	12.61272  Stipulation to element of offense so as to render inadmissible other acts evidence relevant to that element
	 For cases dealing with this subject, see sec. 14.2154.

	12.61273  Stipulation to defendant's status (e.g., as convicted felon) so as to render inadmissible evidence related to that status (e.g., nature of conviction)
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.

	12.61274  Stipulation that materials are harmful to children so as to avoid admission of materials
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.

	12.61275  Neither court nor prosecutor is required to accept such a stipulation
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶118-130.


	12.6128  Need to put evidentiary stipulation on record in presence of jury
	 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 12.6112.


	12.613  Stipulations concerning matters of trial procedure
	12.6131  Prosecutor's representation that lesser-included offense instruction will not be requested does not create binding stipulation
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.



	12.62  Estoppel
	12.621  Collateral estoppel (issue preclusion)
	12.6211  General principles
	12.62111  In general
	 Yeager v. United States, 129 S. Ct. 2360 (2009).
	 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009).
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 12-3, sec. 12.6211.
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 12-2, sec. 12.6211.
	 United States v. One Assortment of 89 Firearms, 104 S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131.
	 Standefer v. United States, 100 S. Ct. 1999 (1980): 1979 Term, p. 117, sec. 8.95.
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶14, 23.
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶2, 7, 11-13.
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶38-48.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 1-48, sec. 1.992.
	 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 (1985): 1984 Term, p. 163, sec. 9.61.
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 64, sec. 8.61.
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶20.
	 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 722 N.W.2d 626, at ¶10-17.
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶19-23.
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶14.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶11-14.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶7.
	 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 620 N.W.2d 217, 2000 Term WCA-112, at ¶8-10.
	 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 (Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331.
	 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 (Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Jacobs, 186 Wis. 2d 219, 519 N.W.2d 746 (Ct. App. 1994): 1994 Term, p. 29-4, sec. 29.433.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.
	 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 395 (Ct. App. 1985): 1985 Term, p. 144, sec. 9.61.
	 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 511 (Ct. App. 1982): 1982 Term, p. 150, sec. 9.61.
	 State ex rel. Lyons v. Department of Health and Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. App. 1981): 1981 Term, p. 122, sec. 9.61.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 109, sec. 9.6.

	12.62112  Distinction between offensive and defensive use of doctrine of issue preclusion
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶14.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶11.

	12.62113  Propriety of state's offensive use of issue preclusion in criminal case
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶21-22.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶17.

	12.62114  Need to examine record in earlier proceeding to determine whether doctrine of issue preclusion applies
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶24-26.

	12.62115  Issue must have been "actually litigated" previously
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶20.
	 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 722 N.W.2d 626, at ¶11-14.

	12.62116  Term "issue preclusion" has replaced "collateral estoppel" as description of doctrine under consideration
	 Yeager v. United States, 129 S. Ct. 2360 (2009).
	 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 722 N.W.2d 626, at ¶6.

	12.62117  Exception to general rule applies when change in applicable legal context intervenes (e.g., there has been intervening appellate court decision changing law)
	 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009).


	12.6212  Particular applications
	12.62121  Does not require modification of sentence imposed upon revocation of probation when defendant acquitted of charge that prompted revocation
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.

	12.62122  Does not bar evidence of other crime of which defendant acquittee offered to prove guilt of crime for which defendant is being tried
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	12.62123  Determination at implied consent hearing that probable cause existed for arrest does not preclude defendant from relitigating probable cause question at suppression hearing
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.

	12.62124  Circuit court's relitigation, in drunk driving prosecution, of question of probable cause to arrest for drunk driving when no probable cause found in administrative review of suspension of operating privileges
	 For cases dealing with this subject, see sec. 37.21333.

	12.62125  Circuit court's relitigation, in drunk driving prosecution, of question of probable cause to arrest for drunk driving when no probable cause found by court on judicial review of administrative review of suspension of operating privileges
	 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 2d 337, 750 N.W.2d 475, at ¶3.
	 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 722 N.W.2d 626, at ¶1-18.

	12.62126  Determination at probation and parole revocation proceeding that there was insufficient proof that defendant committed crime does not preclude criminal prosecution for crime
	 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 620 N.W.2d 217, 2000 Term WCA-112, at ¶1-15.

	12.62127  Prosecution of defendant for offense "while armed" after jury has acquitted him of felon in possession of firearm on same occasion
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶4-8.

	12.62128  Prosecution of defendant for perjury based on allegedly false testimony in prior prosecution in which defendant's false testimony was believed by jury and led to acquittal
	 For cases dealing with this subject, see sec. 29.43341.

	12.62129  Where defendant is claiming excessive force in arresting him, but he has pleaded guilty or no-contest to, or agreed to have read in, charges arising out of arrest
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶38-48.


	12.6213  Particular applications (cont'd)
	12.62131  State's offensive use of doctrine of issue preclusion (collateral estoppel) in sexually violent person (ch. 980) proceeding to keep defendant from litigating whether sexual assault of which he was convicted actually occurred
	 For cases dealing with this subject, see sec. 10.7394.

	12.62132  Does not bar sexual predator (ch. 980) commitment proceeding upon defendant's release from prison after serving sentence remaining after revocation of parole when earlier commitment proceeding prior to release on parole was dismissed on merits
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶13-26.

	12.62133  When prosecutor has dismissed prosecution because trial court excludes evidence on account of discovery violation, and then refiles case, evidence excluded in initial prosecution may be admitted in refiled case without violating doctrine of issue preclusion
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶19-23.

	12.62134  When motion to suppress evidence based on legal standard applied to historical facts is decided in prior action and in later action party seeks ruling on suppression of same evidence base on same historical facts and same legal standard
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶23.

	12.62135  When motion to suppress evidence obtained from search is decided in one prosecution, and defendant seeks to suppress same evidence from same search in another prosecution
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶18.

	12.62136  Under statute proscribing engaging in repeated acts of sexual assault of the same child, prosecution based on acts during particular time period that occurred in one venue is not barred by doctrine of issue preclusion when defendant has been acquitted of acts during same time period that occurred in different venue
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶20.

	12.62137  Other applications
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 29-3, sec. 29.811.
	 United States v. One Assortment of 89 Firearms, 104 S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131.
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 1-48, sec. 1.992.
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.
	 State v. Hansen, 168 Wis. 2d 749, 485 N.W.2d 74 (Ct. App. 1992): 1991 Term, p. 7-6, sec. 7.231.
	 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 395 (Ct. App. 1985): 1985 Term, p. 144, sec. 9.61.
	 State ex rel. Leroy v. Department of Health and Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. App. 1982): 1982 Term, p. 150, sec. 9.62.
	 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 511 (Ct. App. 1982): 1982 Term, p. 150, sec. 9.62.
	 State ex rel. Lyons v. Department of Health and Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. App. 1981): 1981 Term, p. 143, sec. 11.451.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 109, sec. 9.6.
	 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 (Ct. App. 1979): 1978 Term, p. 107, sec. 11.163.


	12.6214  Appellate review of collateral estoppel (issue preclusion) ruling
	12.62141  Standard of review
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶7.
	 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 722 N.W.2d 626, at ¶9.


	12.6215  Other matters
	12.62151  Not applicable against state where defendant found guilty in earlier proceeding
	 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 145 (1985): 1984 Term, p. 163, sec. 9.62.

	12.62152  Collateral estoppel aspect of double jeopardy protection
	 For cases dealing with this subject, see sec. 29.433.

	12.62153  Not applicable when facts have changed
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.6212.


	12.6216  Related matters
	12.62161  Res judicata
	 For cases dealing with this subject, see sec. 12.6973.



	12.622  Equitable estoppel
	12.6221  General principles
	 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 (1989): 1988 Term, p. 9-15, sec. 9.5223.
	 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 (Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.
	 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 37.141.
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.
	 State v. Cetnarowski, 166 Wis. 2d 700, 480 N.W.2d 790 (Ct. App. 1992): 1991 Term, p. 6-11, sec. 6.3321.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72.
	 In Interest of H.N.T., 125 Wis. 2d 242, 371 N.W.2d 395 (Ct. App. 1985): 1985 Term, p. 146, sec. 9.84.

	12.6222  Particular applications
	12.62221  Prosecutor's representation that lesser-included offense instruction will not be requested does not equitably estop prosecutor from later requesting lesser-included offense instructions
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.141.

	12.62222  State not estopped from prosecuting defendant criminally for second-offense drunk driving after defendant prosecuted civilly for same act in municipal court
	 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 37.141.

	12.62223  When defendant attacks order relating to restitution in which he acquiesced at time it was imposed
	 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 (Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721.

	12.62224  Defendant's attempt to bar second trial on double jeopardy grounds after seeking and obtaining new trial on postconviction motion or on appeal from conviction
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.


	12.6223  Estoppel generally does not lie against government
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.


	12.623  Judicial estoppel
	12.6231  General principles
	12.62311  In general
	 Zedner v. United States, 126 S. Ct. 1976 (2006).
	 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 (1996): 1995 Term, p. 36-9, sec. 36.193.
	 State v. Gove, 148 Wis. 2d 936, 437 N.W.2d 218 (1989): 1988 Term, p. 27-5, sec. 27.451.
	 State v. Brown, 96 Wis. 2d 258, 291 N.W.2d 538 (1980): 1979 Term, p. 117, sec. 8.92.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶15.
	 State v. Limon, 2008 WI App 77, 312 Wis. 2d 174, 751 N.W.2d 877, at ¶17.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶14.
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶6.
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶31-33.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶14.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶14.
	 State v. Johnson, 2001 WI App 105, 244 Wis. 2d 164, 628 N.W.2d 431, 2000 Term WCA-296, at ¶9-10.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3.
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 19.311.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 (Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.
	 State v. Magnuson, 220 Wis. 2d 468, 583 N.W.2d 843 (Ct. App. 1998): 1998 Term, p. 9-38, sec. 9.941.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812.
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 10-1, sec. 10.1211.
	 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 (Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 12-2, sec. 12.623.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 12.621.
	 State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988): 1988 Term, p. 6-8, sec. 6.8912.
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5331.
	 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 275 (Ct. App. 1987): 1987 Term, p. 8-22, sec. 8.833.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 12-1, sec. 12.623.

	12.62312  Judicial estoppel only applies when person has convinced court to completely adopt his or her position
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶24.

	12.62313  Under rule of judicial estoppel, party may not knowingly relinquish right at trial and then base claim of error on its loss
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶14.


	12.6232  Particular applications
	12.62321  Prosecutor's representation that lesser-included offense instruction will not be requested does not judicially estop prosecutor from later requesting lesser-included offense instruction
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.141.

	12.62322  Judicial estoppel doctrine does not preclude pleading defendant from challenging factual basis for plea
	 For cases dealing with this subject, see sec. 7.21692.

	12.62323  Defendant's concession that factual basis exists for plea does not judicially estop him from later contending that admitted facts do not constitute an offense
	 State v. Merryfield, 229 Wis. 2d 52, 598 N.W.2d 251 (Ct. App. 1999): 1999 Term, p. 7-14, sec. 7.2164.
	 For cases dealing generally with the rule that the Judicial estoppel doctrine does not preclude a pleading defendant from challenging the factual basis for his plea, see sec. 7.21692.

	12.62324  When defendant attacks order relating to restitution in which he acquiesced at time it was imposed
	 State v. Kenyon, 225 Wis. 2d 657, 593 N.W.2d 491 (Ct. App. 1999): 1998 Term, p. 9-24, sec. 9.48721.

	12.62325  Defendant's attempt to bar second trial on double jeopardy grounds after seeking and obtaining new trial on postconviction motion or on appeal from conviction
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.

	12.62326  Defendant who has agreed to sentence recommended by presentence report, which is then imposed by trial court, is judicially estopped from later challenging sentence as excessive
	 For cases dealing with this subject, see sec. 9.936.

	12.62327  Defendant's argument that offenses were unrelated in support of successful motion to exclude evidence of one offense from trial of another estops defendant from making single "course of conduct" argument to support request for sentence credit
	 State v. Tuescher, 226 Wis. 2d 465, 595 N.W.2d 443 (Ct. App. 1999): 1998 Term, p. 12-5, sec. 12.62324.

	12.62328  Where defendant complains about absence of language in jury instruction that defense counsel suggested should be replaced at time instruction was being considered in trial court
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.

	12.62329  Defendant's contention on appeal that trial court did not have jurisdiction to grant him relief he sought and obtained in trial court
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.


	12.6233  Particular applications (cont'd)
	12.62331  Defendant's arguing that circuit court lacked authority to stay sentence when he took opposite position at time of sentencing
	 State v. English-Lancaster, 2002 WI App 74, 252 Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, at ¶18-19.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3.

	12.62332  Defendant charged with two counts of possession of a controlled substance with intent to deliver, who with respect to one count convinces jury to convict him of lesser offense of simple possession, may not argue on appeal that two counts are multiplicitous and violate his protection against double jeopardy when he did not move pretrial to consolidate the counts and his trial strategy explicitly depended on preserving separate counts rather than consolidating them
	 State v. Johnson, 2001 WI App 105, 244 Wis. 2d 164, 628 N.W.2d 431, 2000 Term WCA-296, at ¶8-21.

	12.62333  When defendant seeks curative instruction to deal with improper admission of evidence, and agrees to wording of instruction given, he cannot complain on appeal that instruction was inadequate
	 State v. English-Lancaster, 2002 WI App 74, 252 Wis. 2d 388, 642 N.W.2d 627, 2001 Term WCA-300, at ¶20-22.

	12.62334  By seeking consolidation into one action of charges in separate actions, thereby triggering prohibition of Wis. Stat. § 948.025(3) on which defendant relies in seeking relief in case
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶14.

	12.62335  Application of doctrine of judicial estoppel when prosecutor has dismissed prosecution because trial court excludes evidence on account of discovery violation, and then refiles case and attempts to introduce evidence excluded in initial prosecution in refiled case
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶31-33.

	12.62336  Doctrine of judicial estoppel is not applicable to person who signs waiver of rights under federal speedy trial act and then claims waiver is invalid
	 For cases dealing with this subject, see sec. 6.91223.

	12.62337  Defendant's asking trial court to release earlier presentence report to parties before considering it, and then objecting on appeal to trial court's consideration of earlier report after releasing it to parties
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶6-7.

	12.62338  Prosecutor is not judicially estopped from asking court to reconsider action simply because it sat by silently when action taken
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶14.

	12.62339  Prosecutor is not judicially estopped from charging crime in information because he has successfully objected to evidence relevant to that crime at preliminary examination
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶16.



	12.624  Estoppel by record
	12.6241  General principles
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶30.

	12.6242  Particular applications
	12.62421  There is no estoppel by record when prosecutor has dismissed prosecution because trial court excludes evidence on account of discovery violation, and then refiles case and attempts to introduce evidence excluded in initial prosecution in refiled case
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶30.




	12.63  Indian Persons And The Criminal Justice System
	12.631  State jurisdiction over Indian persons in general
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶11-21.

	12.632  Jurisdiction over crimes committed on Indian reservation
	12.6321  In general
	 United States v. Lara, 124 S. Ct. 1628 (2004).
	 Solem v. Bartlett, 104 S. Ct. 1161 (1984): 1983 Term, p. 186, sec. 9.71.
	 United States v. John, 98 S. Ct. 2541 (1978): 1977 Term, p. 92, sec. 12.91.
	 Oliphant v. Suquamish Indian Tribe, 98 S. Ct. 1011 (1978): 1977 Term, p. 92, sec. 12.91.
	 State v. Webster, 114 Wis. 2d 418, 338 N.W.2d 474 (1983): 1983 Term, p. 187, sec. 9.71.
	 State v. Lemieux, 110 Wis. 2d 158, 327 N.W.2d 669 (1983): 1982 Term, p. 151, sec. 9.71.
	 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 (1979): 1978 Term, p. 77, sec. 8.1221.
	 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 735 N.W.2d 535, at ¶3.
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.
	 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, sec. 6.2413.
	 State v. St. Germaine, 150 Wis. 2d 171, 442 N.W.2d 53 (Ct. App. 1989): 1988 Term, p. 12-4, sec. 12.631.
	 State v. Lemieux, 106 Wis. 2d 484, 317 N.W.2d 166 (Ct. App. 1982): 1981 Term, p. 123, sec. 9.71.

	12.6322  Crimes committed by non-Indian
	 Duro v. Reina, 110 S. Ct. 2053 (1990): 1989 Term, p. 12-3, sec. 12.6313.

	12.6323  Crimes committed by Indian who is member of tribe
	 Duro v. Reina, 110 S. Ct. 2053 (1990): 1989 Term, p. 12-3, sec. 12.6313.
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶12.
	 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 735 N.W.2d 535, at ¶3.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶13-20.

	12.6324  Crimes committed by Indian who is not member of tribe
	 United States v. Lara, 124 S. Ct. 1628 (2004).
	 Duro v. Reina, 110 S. Ct. 2053 (1990): 1989 Term, p. 12-3, sec. 12.6313.

	12.6325  Jurisdiction of Kansas over all crimes committed on reservation under Kansas Act
	 Negonsott v. Samuels, 113 S. Ct. 1119 (1993): 1992 Term, p. 12-3, sec. 12.6311.

	12.6326  States have jurisdiction over open lands if the applicable surplus land act freed that land of its reservation status and thereby diminished reservation boundaries
	 Hagen v. Utah, 114 S. Ct. 958 (1994): 1993 Term, p. 12-4, sec. 12.6311.

	12.6327  Court has jurisdiction over prosecution of Indian, who is felon and who is hunting with firearm on reservation of tribe to which he belongs, for being felon in possession of firearm; such prosecution does not violate Indian's treaty right to hunt
	 State v. Jacobs, 2007 WI App 155, 302 Wis. 2d 675, 735 N.W.2d 535, at ¶1-4.


	12.633  Jurisdiction over Indians for crimes committed off the reservation
	12.6331  In general
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.
	 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631.

	12.6332  Jurisdiction over juvenile delinquent placed in custody off reservation pursuant to agreement with Department of Corrections that provides for tribal court's retention of jurisdiction and legal custody of Indian persons
	 For cases dealing with this subject, see sec. 12.634.

	12.6333  State's right to regulate off-reservation, treaty-based hunting and fishing rights
	 For cases dealing with this subject, see sec. 12.636.


	12.634  State court jurisdiction over delinquent Indian person placed in custody outside reservation pursuant to agreement with Department of Corrections under which tribal court retains jurisdiction and legal custody of all Indian persons affected by tribal court's orders
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.

	12.635  State's right to enforce gambling laws on Indian reservations
	 California v. Cabazon Band of Mission Indians, 107 S. Ct. 1083 (1987): 1986 Term, p. 189, sec. 9.71.

	12.636  State's right to regulate off-reservation, treaty-based hunting and fishing rights
	12.6361  In general
	 State v. Peterson, 98 Wis. 2d 487, 297 N.W.2d 52 (Ct. App. 1980): 1980 Term, p. 156, sec. 13.95.

	12.6362  For conservation purposes
	 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶1-39.

	12.6363  For protection of public health and safety
	 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶1-39.


	12.637  Propriety of serving state juvenile delinquency petition by mail on the reservation
	 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631.

	12.638  Venue in juvenile delinquency proceeding based on Indian's commission of delinquent acts off-reservation
	 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631.

	12.639  Other matters
	12.6391  Jurisdiction over Indians found on reservation whose custody is sought in extradition proceeding
	 State ex rel. Lykins v. Steinhorst, 197 Wis. 2d 875, 541 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 6-2, sec. 6.2413.

	12.6392  Jurisdiction in sexual predator (ch. 980) proceeding over Native Americans who are members of tribe, residents of their tribe's reservation, and who committed underlying act on that reservation
	 For cases dealing with this subject, see sec. 10.72251.

	12.6393  Congressional abrogation of treaty rights
	 United States v. Dion, 106 S. Ct. 2216 (1986): 1985 Term, p. 192, sec. 12.7921.



	12.64  Granting Immunity From Prosecution
	12.641  Under immunity statute
	12.6411  Type of immunity conferred
	 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 (1986): 1985 Term, p. 138, sec. 8.7811.
	 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 (Ct. App. 1979): 1978 Term, p. 91, sec. 8.62.

	12.6412  Need for district attorney to request immunity
	 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 (1986): 1985 Term, p. 138, sec. 8.7812.

	12.6413  Sufficiency of invocation of privilege
	 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 (1986): 1985 Term, p. 138, sec. 8.7812.

	12.6414  Persons covered under immunity statute applicable to creditor's actions
	 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 (1986): 1985 Term, p. 138, sec. 8.7812.


	12.642  Other matters
	 For cases dealing with granting immunity from prosecution to supplant the privilege against self-incrimination, see sec. 24.7.


	12.65  General Principles Relating To Burden And Standard Of Proof
	12.651  General Principles For Determining Who Has Burden Of Proof And What Standard Of Proof Applies
	12.6511  In general
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 1998 Term, p. 42-1, sec. 42.423.
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶7.

	12.6512  Burden of proof
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 Term, p. 12-4, sec. 12.651.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 195, sec. 12.942.
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶7.
	 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 144, sec. 8.261.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 83, sec. 6.6223.

	12.6513  Standard of proof
	 Cooper v. Oklahoma, 116 S. Ct. 1373 (1996): 1995 Term, p. 12-4, sec. 12.652.
	 Cooper v. Mitchell Brothers' Santa Ana Theater, 102 S. Ct. 172 (1981): 1981 Term, p. 116, sec. 8.921.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶12.
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 146, sec. 9.822.
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 151, sec. 9.82.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	12.6514  Standard of appellate review of determination who has burden of proof
	 State v. Lopez, 2001 WI App 265, 249 Wis. 2d 44, 637 N.W.2d 468, 2001 Term WCA-155, at ¶12.
	 For cases dealing with this subject, see sec. 11.638.

	12.6515  Other and related matters
	12.65151  When party fails to produce any credible evidence as to element, party fails to meet burden of proof as matter of law
	 For cases dealing with this subject, see sec. 12.6861.

	12.65152  Party having burden of proof cannot leave court in evidentiary vacuum
	 For cases dealing with this subject, see sec. 12.6865.

	12.65153  Appellate review of question of law is not ordinarily governed by burden or standard of proof
	 For cases dealing with this subject, see sec. 11.6395.

	12.65154  Distinction between burden of proof and burden of production
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶29.



	12.652  General Principles Relating To What Particular Standard Of Proof Requires
	12.6521  In general
	12.6522  Preponderance of the evidence
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶18.



	12.66  Matters Relating To Particular Persons Involved In Criminal Proceedings
	12.661  Public defender
	12.6611  Appointment of public defender
	12.6612  Attributes of public defender
	12.66121  In general
	 Vermont v. Brillon, 129 S. Ct. 1283 (2009).

	12.66122  Ordinarily not considered state actor
	 Vermont v. Brillon, 129 S. Ct. 1283 (2009).

	12.66123  May be state actor when making hiring and firing decisions or while performing administrative duties
	 Vermont v. Brillon, 129 S. Ct. 1283 (2009).


	12.6613  Duties and responsibilities of public defender
	12.66131  In general
	12.66132  Duty to appoint successor counsel upon withdrawal of trial counsel
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.

	12.66133  Responsible for payment of experts necessary for adequate defense
	 Polk County v. State Public Defender, 188 Wis. 2d 665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, sec. 47.821.
	 Polk County v. State Public Defender, 179 Wis. 2d 312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 12-5, sec. 12.6613.
	 Brown County v. State Public Defender, 167 Wis. 2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, p. 12-7, sec. 12.6631.

	12.66134  Responsible for payment of interpreter's fees
	 State Public Defender v. Circuit Court, 184 Wis. 2d 860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, sec. 30.9712.


	12.6614  Rights of public defender
	12.66141  In general
	12.66142  Right to be provided with court record, including transcript or copy thereof
	 For cases dealing with this subject, see sec. 11.8924.


	12.6615  Court review of public defender's actions
	12.66151  In general
	12.66152  Review of public defender's reduction of appointed counsel's fees
	 Gibson v. State Public Defender, 154 Wis. 2d 809, 454 N.W.2d 46 (Ct. App. 1990): 1989 Term, p. 12-5, sec. 12.683.

	12.66153  Circuit court has no jurisdiction to declare SPD rules defining indigency invalid in proceeding to determine whether indigent entitled to SPD representation
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-4, sec. 12.6611.


	12.6616  Other and related matters
	12.66161  Appointment of public defender to represent defendant not indigent or partially indigent under public defender standards
	 For cases dealing with this subject, see sec. 12.677.

	12.66162  Indigent's constitutional right to appointment of counsel
	 For cases dealing with this subject, see sec. 25.54.



	12.662  Special prosecutor
	12.6621  Appointment of
	 For cases dealing with this subject, see sec. 6.67.

	12.6622  Scope of powers in general
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 12-4, sec. 12.6611.

	12.6623  Propriety of prosecuting defendant for bail jumping arising out of prosecution for crime that special prosecutor was appointed to prosecute
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 12-4, sec. 12.6611.

	12.6624  Right to dismiss charges issued by judge at conclusion of John Doe hearing
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	12.6625  Setting compensation for special prosecutor
	 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 1, 531 N.W.2d 32 (1995): 1994 Term, p. 12-3, sec. 12.6631.


	12.663  Court commissioner
	12.6631  Powers and authority of
	12.66311  In general
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 123, sec. 9.862.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.
	 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 (Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633.
	 State v. Loney, 110 Wis. 2d 256, 328 N.W.2d 872 (Ct. App. 1982): 1982 Term, p. 11, sec. 1.4271.

	12.66312  Power to issue search warrant
	 For cases dealing with this subject, see sec. 1.42821.

	12.66313  Power to expunge record in OWI prosecution
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.

	12.66314  Authority to make required probable cause determination after warrantless arrest
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.

	12.66315  Authority to conduct plea hearing in juvenile case
	 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, sec. 42.3412.

	12.66316  Power to conduct preliminary examination
	 For cases dealing with this subject, see sec. 6.4698.


	12.6632  Circuit court review of decisions
	12.66321  In general
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶5.
	 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 (Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633.

	12.66322  Review of bindover decision
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441.
	 For cases dealing with this subject, see sec. 6.4824.


	12.6633  Appellate court review of decisions
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.
	 State v. Trongeau, 135 Wis. 2d 188, 400 N.W.2d 12 (Ct. App. 1986): 1986 Term, p. 191, sec. 9.8633.


	12.664  District attorney
	12.6641  Function and nature of office of district attorney in general
	12.66411  In general
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶43.
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶19.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶21.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.
	 State ex rel. Unnamed Petitioner v. Circuit Court, 157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 1990 Term, p. 12-5, sec. 12.6641.

	12.66412  Duty of prosecutor to see justice done, not to win case
	 For cases dealing with this subject, see sec. 47.814.


	12.6642  Relationship of district attorney to various branches of government
	12.66421  Is officer of court and occupies "quasi-judicial" office
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶43.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 12-3, sec. 12.431.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶21.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.

	12.66422  Is member of executive branch
	 State ex rel. Unnamed Petitioners v. Connors, 136 Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 270, sec. 13.975.
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶19.


	12.6643  Duties in criminal prosecution and other proceedings
	12.66431  In general
	 Young v. United States ex rel. Vuitton et Fils S.A., 107 S. Ct. 2124 (1987): 1986 Term, p. 270, sec. 13.961.
	 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. App. 1998): 1997 Term, p. 12-7, sec. 12.6831.
	 For cases dealing with the legal maxim that prosecutor's duty is to see that justice is done, not necessarily to win case, see sec. 47.814.

	12.66432  Preparation of criminal complaints
	 State v. Gilmore, 193 Wis. 2d 403, 535 N.W.2d 21 (Ct. App. 1995): 1994 Term, p. 5-1, sec. 5.1131.

	12.66433  Duty to exercise due diligence in attempting to locate juvenile so that juvenile can be notified that delinquency petition has been filed
	 For cases dealing with this subject, see sec. 42.211.

	12.66434  Duty to exercise "reasonable diligence" in attempting to locate victims and witnesses before asking for adjournments
	 For cases dealing with this subject, see sec. 8.82115.


	12.6644  Scope of powers in general
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 12-4, sec. 12.6611.

	12.6645  Exercise of discretion
	 For cases dealing with this subject, see sec. 12.4.

	12.6646  Need to disclose files under open records law
	 For cases dealing with this subject, see sec. 47.7251.

	12.6647  Power to amend judgment
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶9.
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 12-7, sec. 12.6613.

	12.6648  Miscellaneous maxims, aphorisms and principles relating to district attorney
	12.66481  Duty of prosecutor to see justice done, not to win case
	 For cases dealing with this subject, see sec. 47.814.

	12.66482  Prosecutor permitted to strike hard blows, but not foul ones
	 For cases dealing with this subject, see sec. 47.8191.

	12.66483  District attorney who may disagree with law is still obliged to follow it
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶26.


	12.6649  Other matters
	12.66491  Prohibition on district attorney making statements to press that will have substantial likelihood of prejudicing an adjudicative proceeding
	 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 (1991): 1990 Term, p. 30-7, sec. 30.9824.

	12.66492  Conflict of interest precluding handling of prosecution
	 State v. Stehle, 217 Wis. 2d 50, 577 N.W.2d 29 (Ct. App. 1998): 1997 Term, p. 7-14, sec. 7.3241.
	 State v. Smith, 198 Wis. 2d 584, 543 N.W.2d 512 (Ct. App. 1995): 1995 Term, p. 12-5, sec. 12.6641.

	12.66493  Disqualification of district attorney
	 For cases dealing with this subject, see sec. 6.954.

	12.66494  Defendant's right of access to district attorney's file on his case after prosecution completed and file closed
	 State ex rel. Richards v. Foust, 158 Wis. 2d 531, 463 N.W.2d 378 (Ct. App. 1990): 1990 Term, p. 47-5, sec. 47.712.

	12.66495  Prosecutor's obligations under Rules of Professional Conduct for Attorneys
	 For cases dealing with this subject, see sec. 47.891.



	12.665  Clerk of court
	12.6651  Authority to administer oath to witness
	 For cases dealing with this subject, see sec. 20.3432.

	12.6652  Authority to modify judgment of conviction in general
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.

	12.6653  Acts of clerk of court are ministerial and clerical, and court may not exercise judicial power except in accordance with strict language of statute conferring such power
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.

	12.6654  Does not have authority to correct clerical error in sentence portion of judgment of conviction independent of circuit court
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶106.
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶15-27.


	12.666  Attorney general
	12.6661  Function and nature of office of district attorney in general
	12.66611  In general
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶19.

	12.66612  Duty of attorney general to see justice done, not to win case
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶19.
	 For cases dealing with the duty of the prosecutor to see that justice is done, not to win the case, see sec. 47.814.


	12.6662  Is member of executive branch
	 State ex rel. Unnamed Petitioners v. Connors, 136 Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 270, sec. 13.974.

	12.6663  Persuasiveness of opinions
	 For cases dealing with this subject, see sec. 47.851.

	12.6664  Requirement that attorney general be notified when constitutional challenge made
	 For cases dealing with this subject, see sec. 47.4991.

	12.6665  Opinions
	 For cases dealing with this subject, see sec. 47.85.


	12.667  Sheriff
	12.6671  Sheriff's power to place persons on home monitoring when they have been given jail time as condition of probation
	12.66711  In general
	 For cases dealing with this subject, see sec. 9.63341.

	12.66712  Court's preclusion of placement of defendant on home monitoring substantially interferes with sheriff's authority to place persons in his or her custody on home monitoring and thus violates separation of powers doctrine
	 For cases dealing with this subject, see sec. 30.98658.

	12.66713  Court's ordering defendant to refuse home monitoring substantially interferes with sheriff's authority to place persons in his or her custody on home monitoring and thus violates separation of powers doctrine
	 For cases dealing with this subject, see sec. 30.98659.



	12.668  Persons in federal court system
	12.6681  Federal magistrate
	12.66811  Has no authority to preside over jury selection without defendant's consent
	 Gomez v. United States, 109 S. Ct. 2237 (1989): 1988 Term, p. 8-1, sec. 8.161.

	12.66812  Has authority to preside over jury selection with defendant's consent
	 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 Term, p. 8-5, sec. 8.161.


	12.6682  Independent counsel
	12.66821  Constitutionality of independent counsel provisions of federal Ethics in Government Act of 1978
	 Morrison v. Olson, 108 S. Ct. 2597 (1988): 1987 Term, p. 12-2, sec. 12.6621.



	12.669  Defense counsel
	12.6691  Compensation for counsel appointed to represent capital defendant in proceedings before United States Supreme Court
	 In re Berger, 111 S. Ct. 628 (1991): 1990 Term, p. 11-18, sec. 11.8831.

	12.6692  Prohibition on defense attorney making statements to press that will have substantial likelihood of prejudicing an adjudicative proceeding
	 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 (1991): 1990 Term, p. 30-7, sec. 30.9824.



	12.67  Incidental, Implied And Inherent Powers Of Trial Court
	12.671  In general
	 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 Term, p. 12-7, sec. 12.671.
	 State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524, at ¶11.
	 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 1, 531 N.W.2d 32 (1995): 1994 Term, p. 12-3, sec. 12.671.
	 Polk County v. State Public Defender, 188 Wis. 2d 665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, sec. 47.821.
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 190, sec. 9.851.
	 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 (1986): 1985 Term, p. 147, sec. 9.861.
	 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 (1982): 1981 Term, p. 121, sec. 9.151.
	 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 808 (1980): 1980 Term, p. 108, sec. 9.141.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶19.
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.
	 In Interest of Jason J.C., 216 Wis. 2d 12, 573 N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, sec. 42.942.
	 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 (Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221.
	 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 (Ct. App. 1986): 1986 Term, p. 190, sec. 9.861.
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): 1979 Term, p. 93, sec. 8.14.
	 State v. Braunsdorf, 92 Wis. 2d 849, 286 N.W.2d 14 (Ct. App. 1979): 1979 Term, p. 92, sec. 8.14.

	12.672  Right to dismiss criminal case in general
	12.6721  With prejudice
	12.67211  General rule is that, in absence of statute granting power to do so, trial court has no authority to dismiss with prejudice
	 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 N.W.2d 62, 2001 Term WSC-23, at ¶22.
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.
	 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 808 (1980): 1980 Term, p. 46, sec. 3.92.
	 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 626 N.W.2d 5, 2000 Term WCA-234, at ¶6-7.
	 State v. Braunsdorf, 92 Wis. 2d 849, 286 N.W.2d 14 (Ct. App. 1979): 1979 Term, p. 42, sec. 3.91.

	12.67212  But when statute authorizes dismissal, trial court may have discretion to dismiss with prejudice
	 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 N.W.2d 62, 2001 Term WSC-23, at ¶22.
	 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 626 N.W.2d 5, 2000 Term WCA-234, at ¶8.


	12.6722  Without prejudice
	12.67221  No right to dismiss case over state's objection absent statutory authorization or constitutional violation requiring dismissal
	 State v. Clark, 162 Wis. 2d 406, 469 N.W.2d 871 (Ct. App. 1991): 1990 Term, p. 6-15, sec. 6.923.

	12.67222  At request of prosecutor
	 For cases dealing with this subject, see sec. 12.44.



	12.673  Right to dismiss proceeding when party obstructs administration of justice (e.g., when defendant escapes)
	12.6731  In general
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 10-4, sec. 10.2122.

	12.6732  Dismissal because of defendant's escape is dismissal on the merits
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 10-4, sec. 10.2122.


	12.674  No right to expunge juvenile arrest record after delinquency petition subsequently dismissed
	 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 (1986): 1985 Term, p. 202, sec. 13.191.
	 In Interest of Jason J.C., 216 Wis. 2d 12, 573 N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, sec. 42.942.

	12.675  No right to expunge court's record of juvenile adjudication
	 In Interest of Jason J.C., 216 Wis. 2d 12, 573 N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, sec. 42.942.

	12.676  May be exercised against third parties without commencement of independent action
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614.

	12.677  Inherent power to appoint counsel for representation of party, including indigent criminal defendant
	12.6771  In general
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 Door County v. Hayes-Brook, 153 Wis. 2d 1, 449 N.W.2d 601 (1990): 1989 Term, p. 12-5, sec. 12.671.
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-7, sec. 12.6721.
	 State Public Defender v. Circuit Court, 172 Wis. 2d 343, 493 N.W.2d 232 (Ct. App. 1992): 1992 Term, p. 12-4, sec. 12.6722.
	 Brown County v. State Public Defender, 167 Wis. 2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, p. 12-7, sec. 12.6631.

	12.6772  Power to appoint counsel for indigent defendant when public defender fails to act
	 Polk County v. State Public Defender, 188 Wis. 2d 665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, sec. 47.821.
	 Polk County v. State Public Defender, 179 Wis. 2d 312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 12-5, sec. 12.6613.

	12.6773  Court may exercise inherent power to appoint public defender to represent non-indigent defendant only in rare and unusual circumstance where no other reasonable alternative is available
	 State Public Defender v. Circuit Court, 172 Wis. 2d 343, 493 N.W.2d 232 (Ct. App. 1992): 1992 Term, p. 12-4, sec. 12.6722.

	12.6774  When court exercises inherent power to appoint counsel for party, the responsibility for payment for representation rests with county
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-7, sec. 12.6721.
	 State Public Defender v. Circuit Court, 172 Wis. 2d 343, 493 N.W.2d 232 (Ct. App. 1992): 1992 Term, p. 12-4, sec. 12.6722.


	12.678  Other matters
	12.6781  No right to impose restrictions on occupational license other than those enumerated in statute
	 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 (Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221.

	12.6782  Inherent power to decide necessity of defense consultants for indigent criminal defendant
	 Brown County v. State Public Defender, 167 Wis. 2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, p. 12-7, sec. 12.6631.

	12.6783  To assess jury fees
	 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 Wis. 2d 447, 730 N.W.2d 421, at ¶5.
	 In Matter of Assessment of Cost of Impaneling Jury, 112 Wis. 2d 14, 331 N.W.2d 859 (Ct. App. 1983): 1982 Term, p. 65, sec. 4.1192.

	12.6784  Right to order correction of presentence report
	 For cases dealing with this subject, see sec. 9.1238.

	12.6785  Power to set fees for court-appointed counsel paid from public funds
	 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 1, 531 N.W.2d 32 (1995): 1994 Term, p. 12-4, sec. 12.671.

	12.6786  Power to punish for contempt
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-3, sec. 47.311.

	12.6787  Power to impose sanctions for party's failure to comply with rules of procedure
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 12-7, sec. 12.675.

	12.6788  Municipal court has inherent power to vacate judgment entered in excess of its jurisdiction
	 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 37.141.

	12.6789  Power to vacate or modify order
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.


	12.679  Other matters (cont'd)
	12.6791  Inherent power to formulate procedural rules does not include power to develop rules that circumvent or conflict with Federal Rules of Criminal Procedure
	 Carlisle v. United States, 116 S. Ct. 1460 (1996): 1995 Term, p. 10-33, sec. 10.8812.

	12.6792  Right to grant forfeiture of property related to drug dealing when property owner has fled jurisdiction to avoid prosecution for drug offenses
	 For cases dealing with this subject, see sec. 47.156.

	12.6793  No right to award money judgment to defendant against state in context of criminal proceeding (e.g., for restitution monies improperly collected by state from defendant)
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	12.6794  Right to reconsider, and vacate or modify, order
	 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶14.

	12.6795  Power to seal (i.e., limit public access to) documents and records
	 For cases dealing with this subject, see sec. 12.841.

	12.6796  Inherent authority to suppress evidence when suppression is not otherwise required by constitution or statutes
	 For cases dealing with this subject, see sec. 1.9994.

	12.6797  Action cannot be justified as exercise of inherent authority unless court has invoked inherent authority
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶28-29.



	12.68  Other Matters
	12.681  Nonprosecution agreement
	12.6811  Validity of
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. App. 1998): 1997 Term, p. 12-7, sec. 12.6831.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 192, sec. 9.8692.

	12.6812  Repudiation of agreement by state because of defendant's breach
	 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1991): 1990 Term, p. 12-5, sec. 12.6831.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 192, sec. 9.8692.

	12.6813  Vacation of agreement at state's request because of defendant's breach
	 State v. Jones, 217 Wis. 2d 57, 576 N.W.2d 580 (Ct. App. 1998): 1997 Term, p. 12-7, sec. 12.6831.

	12.6814  Admission of statement made by defendant pursuant to nonprosecution agreement later repudiated by state because of material breach by defendant
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 57, sec. 3.1219B.


	12.682  Standing to seek judicial resolution of controversy
	12.6821  General principles
	12.68211  In general
	 Kowalski v. Tesmer, 125 S. Ct. 564 (2004).
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶21-24.
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.
	 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 517 N.W.2d 449 (1994): 1993 Term, p. 12-7, sec. 12.6851.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-1, sec. 41.212.

	12.68212  Standing to challenge statutory violation
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶21-25.

	12.68213  Standing to raise violation of constitutional rights
	 For cases dealing with this subject, see sec. 21.3.


	12.6822  Particular situations
	12.68221  Standing of community residents and/or district attorney to challenge calculation of criminal defendant's mandatory release date
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.

	12.68222  Standing to challenge validity of subpoena duces tecum issued under Wis. Stat. § 968.135
	 For cases dealing with this subject, see sec. 1.6946.


	12.6823  Appellate review of question of standing
	12.68231  Standard of review
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶23.



	12.683  Matters relating to victims and witnesses of crime
	12.6831  Awards for victims of crime
	 For cases dealing with this subject, see sec. 47.51.

	12.6832  Rights of victims and witnesses of crime
	12.68321  In general
	 For cases dealing with the rights of victims of crimes, see sec. 47.52.
	 For cases dealing with court orders relating to victims and witnesses, see sec. 6.68.

	12.68322  Court orders relating to victims and witnesses
	 For cases dealing with this subject, see sec. 6.68.

	12.68323  Right of victim of sexual assault to have defendant subjected to HIV testing
	 For cases dealing with this subject, see sec. 47.542.



	12.684  Effect of defendant's death on judgment of conviction
	12.6841  In general
	 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 411 (1988): 1987 Term, p. 11-15, sec. 11.8952.
	 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962.
	 For cases dealing with the effect of the defendant's death on his appeal, see sec. 11.89381.

	12.6842  When defendant commits suicide
	 State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 411 (1988): 1987 Term, p. 11-15, sec. 11.8952.
	 State v. McDonald, 138 Wis. 2d 366, 405 N.W.2d 771 (Ct. App. 1987): 1986 Term, p. 209, sec. 10.8962.
	 For cases dealing with the effect of the defendant's death on his appeal when he commits suicide, see sec. 11.89382.


	12.685  Remedy for failure to comply with procedural requirements
	12.6851  In general
	 United States v. Montalvo-Murillo, 110 S. Ct. 2072 (1990): 1989 Term, p. 6-7, sec. 6.611.

	12.6852  Time requirements in general
	 For cases dealing with this subject, see sec. 12.78.

	12.6853  Requirement of timely hearing
	 United States v. Montalvo-Murillo, 110 S. Ct. 2072 (1990): 1989 Term, p. 6-7, sec. 6.611.


	12.686  Other matters
	12.6861  When party fails to produce any credible evidence as to element, party fails to meet burden of proof as a matter of law
	 State v. Ludwigson, 212 Wis. 2d 871, 569 N.W.2d 762 (Ct. App. 1997): 1997 Term, p. 44-1, sec. 44.233.

	12.6862  Conviction occurs upon adjudication of guilt, regardless of fact that sentencing occurs later, but valid judgment of conviction cannot be entered until sentencing occurs
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.

	12.6863  Imposition of clerk of court fees pursuant to Wis. Stat. § 814.60(1)
	 For cases dealing with this subject, see sec. 12.725.

	12.6864  Imposition of jail assessment pursuant to Wis. Stat. § 302.46(1)
	 For cases dealing with this subject, see sec. 12.726.

	12.6865  Party having burden of proof cannot leave court in evidentiary vacuum
	 State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App. 1999): 1999 Term, p. 11-1, sec. 11.1122.

	12.6866  Defendant released on parole is serving sentence
	 For cases dealing with this subject, see sec. 9.49262.

	12.6867  When defendant reaches mandatory release date, he is entitled to immediate release on parole; release may not be delayed because department cannot find suitable residence for him
	 For cases dealing with this subject, see sec.

	12.6868  Return of seized property pursuant to Wis. Stat. § 968.20
	 For cases dealing with this subject, see sec. 1.997.


	12.687  Other matters (cont'd)
	12.6871  Extradition of persons of unsound mind
	 State ex rel. Melentowich v. Klink, 108 Wis. 2d 374, 321 N.W.2d 272 (1982): 1981 Term, p. 123, sec. 9.864.

	12.6872  Enjoining enforcement of criminal law
	 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 124, sec. 9.865.

	12.6873  Election of remedies
	12.68731  Introduction of other acts evidence after trial court states that its admission will be conditioned on foreclosure of future prosecution for crimes to which other acts evidence relates does not constitute an election that bars future prosecution for those crimes
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.


	12.6874  Right of third party (e.g., victim, person affected by discovery request, etc.) to participate in criminal proceeding
	12.68741  In general
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	12.68742  Right of person whose confidential treatment records are being sought to participate in hearing on whether judge will examine records in camera and release them
	 For cases dealing with this subject, see sec. 6.89332.

	12.68743  Right of person who posted bail to participate in proceedings relating to disposition of bail
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.


	12.6875  Court does not have power, in context of criminal proceeding, to award money judgment against state to defendant (e.g., for restitution monies improperly collected by state from defendant)
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	12.6876  Entering judgment or order "nunc pro tunc"
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.

	12.6877  Federal Declaratory Judgment Act
	12.68771  When use of act appropriate
	 Calderon v. Ashmus, 118 S. Ct. 1694 (1998): 1997 Term, p. 12-12, sec. 12.6971.


	12.6878  Recusal or disqualification of judge
	 For cases dealing with this subject, see sec. 6.971.

	12.6879  When criminal action commences
	12.68791  In general
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶13-27.
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513.
	 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶7-22.

	12.68792  For purposes of statute of limitations
	 For cases dealing with this subject, see sec. 12.331.

	12.68793  For purposes of right to speedy trial
	 For cases dealing with this subject, see sec. 30.12.



	12.688  Other matters (cont'd)
	12.6881  Intervention in criminal case
	 Polk County v. State Public Defender, 179 Wis. 2d 312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 12-5, sec. 12.66613.

	12.6882  Joining civil and criminal charges in single prosecution
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 6-2, sec. 6.163.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 6-2, sec. 6.163.

	12.6883  Federal court's enjoining state court proceeding
	 McFarland v. Scott, 114 S. Ct. 2568 (1994): 1993 Term, p. 12-8, sec. 12.6897.

	12.6884  Municipal court has inherent power to vacate judgment of conviction entered in excess of its subject-matter jurisdiction
	 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 37.141.

	12.6885  Administrative subpoena
	 State v. Beno, 99 Wis. 2d 77, 298 N.W.2d 405 (Ct. App. 1980): 1980 Term, p. 155, sec. 13.91.

	12.6886  Distinction between substance and procedure
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 73, sec. 4.61.

	12.6887  Payment for transportation of defendant from prison to court
	 State v. Struzik, 113 Wis. 2d 245, 335 N.W.2d 432 (Ct. App. 1983): 1982 Term, p. 151, sec. 9.865.

	12.6888  Use of interpreter in court proceeding
	 State v. Santiago, 206 Wis. 2d 3, 556 N.W.2d 687 (1996): 1996 Term, p. 2-8, sec. 2.6232.
	 For cases dealing with the defendant's right to an interpreter, see sec. 30.971.

	12.6889  Equitable relief
	 Pace v. DiGuglielmo, 125 S. Ct. 1807 (2005).
	 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 (1986): 1985 Term, p. 147, sec. 9.87.
	 In Interest of Jason J.C., 216 Wis. 2d 12, 573 N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, sec. 42.942.


	12.689  Other matters (cont'd)
	12.6891  Conviction occurs upon adjudication of guilt, regardless of fact that sentencing occurs later
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 10-3, sec. 10.3322.

	12.6892  Need for written document evidencing dismissal of criminal charge
	 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 31.6251.

	12.6893  Presumption that judicial proceedings in other states are proper
	 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 6.2422.

	12.6894  Effect of acquittal: does not prove innocence, only existence of reasonable doubt about guilt
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	12.6895  De facto officer doctrine
	 Nguyen v. United States, 123 S. Ct. 2130 (2003).
	 Ryder v. United States, 115 S. Ct. 2031 (1995): 1994 Term, p. 12-5, sec. 12.691.

	12.6896  Waiving filing costs and fees for indigent litigants
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.

	12.6897  Representation by law student under student practice rules
	 For cases dealing with this subject, see sec. 25.5953.



	12.69  Other matters (cont'd)
	12.691  Statute of limitations on "action on a judgment"
	12.6911  In general
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶45-48.

	12.6912  Applicability in criminal case
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶46.

	12.6913  Does not apply to correction of clerical error in sentence portion of judgment of conviction
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶47-48.


	12.692  Laches
	12.6921  General principles
	12.69211  In general
	 State ex rel. Coleman v. McCaughtry, 2006 WI 121, 297 Wis. 2d 587, 723 N.W.2d 424, at ¶1-3.
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶19-38.
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶37.
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶20.

	12.69212  Test for laches
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶19-29.

	12.69213  Burden of proof on question of laches
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶25, 38.

	12.69214  If defense of laches proved, court still has discretion whether to apply it
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶17.


	12.6922  Particular applications
	12.69221  Does not bar correction of clerical error in sentence portion of judgment of conviction after lapse of substantial period of time from original judgment of conviction
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶35-44.

	12.69222  Application in habeas corpus proceedings
	 For cases dealing with this subject, see sec. 43.542.



	12.693  Defendant's right to interpreter
	12.6931  In general
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶43-45.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶6-9.

	12.6932  When interpreter constitutionally required
	 For cases dealing with this subject, see sec. 30.971.


	12.694  Motion for reconsideration
	12.6941  Court's inherent power to entertain in general
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶37.
	 State v. Rushing, 2007 WI App 227, 305 Wis. 2d 739, 740 N.W.2d 894, at ¶13.
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶11, 17.

	12.6942  Juvenile court's power to entertain
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶38.

	12.6943  Motion for trial court's reconsideration of order to be appealed from
	 For cases dealing with this subject, see sec. 11.3975.

	12.6944  Trial court's jurisdiction to entertain motion for reconsideration after appeal taken
	 For cases dealing with this subject, see sec. 11.39754.

	12.6945  Time for making; timeliness of motion
	12.69451  In general
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶1-17.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶33.

	12.69452  If order, reconsideration of which is sought, is final order, motion must be made before time to appeal order has expired
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶11.

	12.69453  If order, reconsideration of which is sought, is nonfinal order, motion may be made at any time prior to entry of final order or judgment
	 State v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, at ¶11, 17.


	12.6946  What party making motion must show to prevail on motion
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶8.

	12.6947  Appeal from denial of motion
	12.69471  Appealability of order denying motion for reconsideration
	 For cases dealing with this subject, see sec. 11.11963.

	12.69472  Standard of review on appeal
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶21.
	 State v. White, 2008 WI App 96, 312 Wis. 2d 799, 754 N.W.2d 214, at ¶9.



	12.695  Other matters
	12.6951  Court's authority to consider constitutional issue sua sponte
	 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 (1982): 1981 Term, p. 121, sec. 9.151.

	12.6952  Presumption of regularity attaches to final judgments
	 For cases dealing with this subject, see sec. 20.2582.

	12.6953  Requiring defendant and/or attorney to pay state's trial expenses incurred before court declared mistrial because of defendant's and/or attorney's failure to follow court's order
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685.

	12.6954  Effect and meaning of verdict of acquittal
	 For cases dealing with this subject, see sec. 8.6895.

	12.6955  State courts not bound by decisions of federal courts
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 1-48, sec. 1.992.

	12.6956  Order denying one form of requested relief does not sub silentio grant the alternative relief requested
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 12-11, sec. 12.686.

	12.6957  Conflict between oral pronouncement and written embodiment of that pronouncement in decision, order or judgment
	 For cases dealing with such a conflict in the sentencing context, see sec. 9.4987.


	12.696  Other matters (cont'd)
	12.6961  Dealing with pro se litigants
	12.69611  Court will follow liberal policy when judging sufficiency of pro se pleadings by prisoners
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶29.
	 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at ¶17.
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶17.
	 State v. Nieves-Gonzalez, 2001 WI App 90, 242 Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, at ¶5.

	12.69612  Court will follow liberal policy when judging hearing record involving pro se prisoner
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶17.


	12.6962  Correction of clerical error in sentence portion of judgment of conviction
	 For cases dealing with this subject, see sec. 12.737.

	12.6963  Rescission of order
	12.69631  Effect of in general
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶24-32.


	12.6964  Prosecutor's duty in criminal prosecution in general
	 For cases dealing with this subject, see sec. 12.6643.

	12.6965  Requirement of "case or controversy" as prerequisite to jurisdiction of federal courts
	 Whitmore v. Arkansas, 110 S. Ct. 1717 (1990): 1989 Term, p. 9-12, sec. 9.426.

	12.6966  Review of reasonableness of appointed counsel's fees by State Public Defender Board
	 Gibson v. State Public Defender, 154 Wis. 2d 809, 454 N.W.2d 46 (Ct. App. 1990): 1989 Term, p. 12-5, sec. 12.683.

	12.6967  Removal of criminal case to federal court
	12.69671  In general
	 State v. Cegielski, 124 Wis. 2d 13, 368 N.W.2d 628 (1985): 1984 Term, p. 163, sec. 9.821.

	12.69672  Must be predicated on averment of federal defense
	 Mesa v. California, 109 S. Ct. 959 (1989): 1988 Term, p. 12-5, sec. 12.6811.


	12.6968  Void judgment or order may be expunged or vacated by court at any time
	 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 215 (Ct. App. 1992): 1992 Term, p. 38-6, 38.311.
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.

	12.6969  Dismissal of charges, reversal of conviction, or suppression of evidence as disciplinary measure for prosecutorial misconduct
	 For cases dealing with this subject, see sec. 11.8936.


	12.697  Other matters (cont'd)
	12.6971  Payment of witness fees to state prisoner who testifies at federal trial pursuant to writ of habeas corpus ad testificandum
	 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 1990 Term, p. 20-2, sec. 20.395.

	12.6972  Defendant bound by acts of attorney
	 For cases dealing with this subject, see sec. 25.59712.

	12.6973  Res judicata (claim preclusion)
	12.69731  In general
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶22.
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶19.
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶24-29.
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶14.
	 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 (Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233.

	12.69732  Does not bar successive detainer requests
	 Aiello v. State, 166 Wis. 2d 27, 479 N.W.2d 178 (Ct. App. 1991): 1991 Term, p. 6-2, sec. 6.233.

	12.69733  Does not bar sexual predator (ch. 980) commitment proceeding upon defendant's release from prison after serving sentence remaining after revocation of parole when earlier commitment proceeding prior to release on parole was dismissed on merits
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶13-26.

	12.69734  When prosecutor has dismissed prosecution because trial court excludes evidence on account of discovery violation, and then refiles case, evidence excluded in initial prosecution may be admitted in refiled case without violating doctrine of claim preclusion
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶24-29.

	12.69735  Question of subject matter jurisdiction is subject to principles of claim preclusion
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶22.

	12.69736  Wisconsin's nomenclature for res judicata is "claim preclusion"
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶22.

	12.69737  Under statute proscribing engaging in repeated acts of sexual assault of the same child, prosecution based on acts during particular time period that occurred in one venue is not barred by doctrine of claim preclusion when defendant has been acquitted of acts during same time period that occurred in different venue
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶19.


	12.6974  Defendant's right to be provided with transcript of testimony and other proceedings
	12.69741  In general
	 State v. Wilson, 170 Wis. 2d 720, 490 N.W.2d 48 (Ct. App. 1992): 1992 Term, p. 11-2, sec. 11.331.

	12.69742  Indigent's right to transcript of proceedings at public expense
	 For cases dealing with this subject, see sec. 23.311.


	12.6975  Law of the case
	 For cases dealing with this subject, see sec. 47.86.

	12.6976  What constitutes "ministerial act"
	 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 (Ct. App. 1986): 1986 Term, p. 190, sec. 9.861.

	12.6977  Requirement that attorney general be notified when constitutional challenge made
	 For cases dealing with this subject, see sec. 47.4991.

	12.6978  Common law rules preserved in Wisconsin
	 For cases dealing with this subject, see sec. 31.741.

	12.6979  Assessing jury fees
	 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 (1981): 1980 Term, p. 110, sec. 9.863.


	12.698  Other matters (cont'd)
	12.6981  Public defender's right to copy of transcript at public expense
	 For cases dealing with this subject, see sec. 11.8924.

	12.6982  Suppression of evidence on account of nonconstitutional violation of defendant's rights
	 For cases dealing with this subject, see sec. 20.864.

	12.6983  Courts are not generally bound by party's concession on issue of law
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶13.
	 For cases dealng with the effect of a concession on an issue of law in an appellate court, see sec. 11.89652.

	12.6984  Propriety of ex parte issuance of order
	12.69841  In general
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶8.

	12.69842  When ex parte issuance of order is harmless error
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶8.

	12.69843  Waiver of complaint about ex parte issuance of order
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶8.





	12.7  Other Procedural Matters (cont'd)
	12.71  Definitions relating to procedural matters
	12.711  "Trial"
	 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 766 N.W.2d 781, at ¶7.
	 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 47.3311.

	12.712  "Adjudication"
	 State v. One 1997 Ford, 2003 WI App 128, 265 Wis. 2d 264, 665 N.W.2d 411, at ¶18.
	 In Interest of Michael J.L., 174 Wis. 2d 131, 496 N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 12-7, sec. 12.6862.

	12.713  Other definitions
	12.7131  "Conviction"; "convicted"
	12.71311  In general
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶10-20.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶17.
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.
	 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. App. 1995): 1994 Term, p. 35-1, sec. 35.4114.
	 State v. Smet, 186 Wis. 2d 24, 519 N.W.2d 697 (Ct. App. 1994): 1994 Term, p. 10-3, sec. 10.3322.
	 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 (Ct. App. 1989): 1989 Term, p. 9-16, sec. 9.4512.

	12.71312  Does not include juvenile delinquency adjudication
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶15.


	12.7132  "Alibi"
	 For cases dealing with this subject, see sec. 6.87212.

	12.7133  "Discovery"
	 For cases dealing with this subject, see sec. 6.8998.

	12.7134  "Suppression" of evidence
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶30.

	12.7135  "Exclusion" of evidence
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶30.

	12.7136  "Arraign"; "arraignment"
	 Rothgery v. Gillespie County, 128 S. Ct. 2578 (2008).

	12.7137  "Reporting" of judicial proceedings
	 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 724, 762 N.W.2d 449, at ¶6.

	12.7138  "Record"
	 Yeager v. United States, 129 S. Ct. 2360 (2009).

	12.7139  "Detainer"
	 For cases dealing with this subject, see sec. 6.2421.


	12.714  Other definitions (cont'd)
	12.7141  "Error"
	 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 Term, p. 11-7, sec. 11.4911.

	12.7142  "Allocution"
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶35.

	12.7143  "Court of competent jurisdiction"
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶19-20.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶12-17.

	12.7144  "Modification"
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶94.

	12.7145  "Adjustment"
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶94.

	12.7146  "Guardian"
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶30.

	12.7147  "Conservator"
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶30.

	12.7148  "Substantial"
	 State v. Nelson, 2005 WI App 113, 282 Wis. 2d 502, 701 N.W.2d 32, at ¶17.

	12.7149  "Modify"
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶10.


	12.715  Other definitions (cont'd)
	12.7151  "Dismissal without prejudice"
	 In Interest of Jason B., 176 Wis. 2d 400, 500 N.W.2d 384 (Ct. App. 1993): 1992 Term, p. 42-5, sec. 42.3312.

	12.7152  "Issue" or "issued"
	 State v. Jones, 2002 WI 53, 252 Wis. 2d 592, 645 N.W.2d 610, 2001 Term WSC-126, at ¶8.
	 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 (1991): 1991 Term, p. 11-3, sec. 11.372.

	12.7153  "Affidavit"
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶43.

	12.7154  "Pending"
	 Carey v. Saffold, 122 S. Ct. 2134 (2002), 2001 Term USSC-20.

	12.7155  "Bail"
	 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 N.W.2d 171, at ¶2, 19.

	12.7156  "Bond"
	 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 N.W.2d 171, at ¶19.

	12.7157  "Judgment"
	 State v. One 1997 Ford, 2003 WI App 128, 265 Wis. 2d 264, 665 N.W.2d 411, at ¶18.

	12.7158  "Collateral attack"
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶1.
	 For cases dealing with this subject, see sec. 12.752.

	12.7159  "Approval"
	 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 674 N.W.2d 640, at ¶12.


	12.716  Other definitions (cont'd)
	12.7161  "Argument"
	 State v. Weber, 164 Wis. 2d 788, 476 N.W.2d 867 (1991): 1991 Term, p. 11-3, sec. 11.372.

	12.7162  "Commencement" of action
	 For cases dealing with when a criminal action is deemed to have been commenced, see sec. 12.6879.

	12.7163  "Require"
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.

	12.7164  "Prisoner"
	 For cases dealing with this subject in the context of the Prisoner Litigation Reform Act, see sec. 12.743.

	12.7165  "File" or "filed"
	12.71651  In general
	 Artuz v. Bennett, 121 S. Ct. 361 (2000), 2000 Term USSC-1.

	12.71652  "File" does not mean "deposit in a prison mailbox" in case of pro se prisoner
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶11.


	12.7166  "Properly filed"
	 Artuz v. Bennett, 121 S. Ct. 361 (2000), 2000 Term USSC-1.

	12.7167  "Clerical error"
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶15.

	12.7168  "Stay"
	 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶12.

	12.7169  "Consent"
	 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 674 N.W.2d 640, at ¶12.


	12.717  Other definitions (cont'd)
	12.7171  "Fee"
	 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 (Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832.

	12.7172  "Jurisdiction"
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 For cases dealing generally with the jurisdiction of the trial court, see sec. 12.1.

	12.7173  "Competence"
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 For cases dealing generally with the competence of the trial court to act in a particular case, see sec. 12.15.

	12.7174  "Adult court"
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.

	12.7175  "Juvenile court"
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.

	12.7176  "Contraband"
	 State v. Pallone, 2000 WI 77, 236 Wis. 2d 162, 613 N.W.2d 568: 1999 Term, p. 12-3, sec. 12.6813.
	 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111.
	 For cases dealing with the meaning of "contraband," see sec. 31.5976.

	12.7177  "Rendered," with respect to judgment or order
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1142.

	12.7178  "Entered," with respect to judgment or order
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 11-1, sec. 11.1142.

	12.7179  "Record"
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶3, 16-41, 48.
	 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 (Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941.


	12.718  Other definitions (cont'd)
	12.7181  "Court"
	 State v. One 1997 Ford, 2003 WI App 128, 265 Wis. 2d 264, 665 N.W.2d 411, at ¶18.
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.
	 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361.

	12.7182  "Excusable neglect"
	 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 (Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631.

	12.7183  "Sanction"
	 For cases dealing with this subject, see sec. 31.5957.

	12.7184  "Prosecution"
	 For cases dealing with this subject, see sec. 31.5954.

	12.7185  "Fee"
	 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 718 (1996): 1995 Term, p. 12-8, sec. 12.6842.

	12.7186  "Disbursements"
	 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 718 (1996): 1995 Term, p. 12-8, sec. 12.6842.

	12.7187  "Motion"
	 Melendez v. United States, 116 S. Ct. 2057 (1996): 1995 Term, p. 12-7, sec. 12.6815.
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶40.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶54.

	12.7188  "Legal cause"
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4942.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶3-11.

	12.7189  "Residence"
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.


	12.719  Other definitions (cont'd)
	12.7191  "Judge"
	 State v. Schober, 167 Wis. 2d 371, 481 N.W.2d 689 (Ct. App. 1992): 1991 Term, p. 12-4, sec. 12.442.

	12.7192  "Expunge" and "expunction"
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶2.
	 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 (1986): at page 381 of opinion.
	 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922.

	12.7193  "Injunction"
	 State v. O'Dell, 193 Wis. 2d 333, 532 N.W.2d 741 (1995): 1994 Term, p. 38-10, sec. 38.3322.

	12.7194  "General damages"
	 State v. Stowers, 177 Wis. 2d 798, 503 N.W.2d 8 (Ct. App. 1993): 1993 Term, p. 9-14, sec. 9.4822.

	12.7195  "Special damages"
	 State v. Stowers, 177 Wis. 2d 798, 503 N.W.2d 8 (Ct. App. 1993): 1993 Term, p. 9-14, sec. 9.4822.

	12.7196  "Earn"
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-1, sec. 41.212.

	12.7197  "Stipulation"
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.
	 For cases dealing with stipulations, see sec. 12.61.

	12.7198  "Domicile"
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	12.7199  "Refuse"
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶7-8, 54-55.



	12.72  Taxing, collection, and waiver of court costs, fees, and surcharges
	12.721  General principles governing taxing of costs
	 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 N.W.2d 791, 2000 Term WSC-223, at ¶18-19.
	 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 718 (1996): 1995 Term, p. 12-8, sec. 12.6842.
	 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 (1981): 1980 Term, p. 110, sec. 9.863.
	 State ex rel. Korne v. Wolke, 79 Wis. 2d 22, 255 N.W.2d 446 (1977): 1977 Term, p. 64, sec. 8.62.
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶9.
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.
	 State v. Bender, 213 Wis. 2d 338, 570 N.W.2d 590 (Ct. App. 1997): 1997 Term, p. 12-5, sec. 12.6823.
	 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812.
	 State v. Evans, 181 Wis. 2d 978, 512 N.W.2d 259 (Ct. App. 1994): 1993 Term, p. 9-13, sec. 9.4821.
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685.
	 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 (Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832.
	12.7211  Costs are penal in nature
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶49.

	12.7212  Decision whether to assess costs addressed to trial court's discretion
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶48.

	12.7213  Cost must be taxed as part of sentence; order taxing costs entered subsequent to and separate from sentence is invalid; cost not imposed at sentencing cannot be ordered at later time
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.
	 State v. Grant, 168 Wis. 2d 682, 484 N.W.2d 370 (Ct. App. 1992): 1991 Term, p. 12-10, sec. 12.6834.

	12.7214  Costs may not be taxed against state or administrative agency of state unless expressly authorized by statute
	 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 Wis. 2d 447, 730 N.W.2d 421, at ¶7.


	12.722  Collection or waiver of costs, fees, and surcharges
	12.7221  Court is required to order remainder of defendant's bond deposit to be applied toward payment of court costs
	 For cases dealing with this subject, see sec. 6.33843.

	12.7222  Authority of court to waive payment of court costs
	12.72221  In general
	 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 694 N.W.2d 415, at ¶12-13.

	12.72222  Based on defendant's indigency
	 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 694 N.W.2d 415, at ¶10.


	12.7223  Court may not use credit for presentence incarceration time to satisfy court costs
	 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 694 N.W.2d 415, at ¶11-13.

	12.7224  Collection of attorney's fees for court-appointed counsel
	12.72241  In general
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶1-24.

	12.72242  Defendant may not be committed to jail for failure to pay attorney's fees absent finding that defendant was able to pay attorney-fee obligation
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶1-24.


	12.7225  Commitment to jail for failure to pay costs, fees, and surcharges (Wis. Stat. § 973.07)
	12.72251  For failure to pay attorney's fees for court-appointed counsel
	 For cases dealing with this subject, see sec. 12.72242.

	12.72252  Sufficiency of commitment order to justify entry into defendant's home to execute it
	 State v. Robinson, 2009 WI App 97, __ Wis. 2d __, 770 N.W.2d 721, at ¶1.



	12.723  Taxing particular item as costs: "Necessary disbursements and fees of officers allowed by law and incurred in connection with the arrest, preliminary examination and trial of the defendant"
	12.7231  In general
	 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 N.W.2d 791, 2000 Term WSC-223, at ¶17-26.
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶7-21.

	12.7232  Does this cover fees and travel costs generated by service of orders to produce defendant from prison for court appearances?
	 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 N.W.2d 791, 2000 Term WSC-223, at ¶17-26.
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶7-21.


	12.724  Taxing particular item as costs: "Fees and disbursements allowed by the court to expert witnesses"
	12.7241  In general
	 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 N.W.2d 791, 2000 Term WSC-223, at ¶19-21.
	 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 (Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.

	12.7242  Does not authorize assessing state crime lab expenses as cost
	 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 N.W.2d 791, 2000 Term WSC-223, at ¶19-20.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.

	12.7243  Provides authority to order payment to private facility that has conducted test (e.g., DNA test) for prosecution
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 9-49, sec. 9.6321.

	12.7244  Assessment of this cost does not require that witness have actually testified
	 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 (Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241.
	 State v. Beiersdorf, 208 Wis. 2d 492, 561 N.W.2d 749 (Ct. App. 1997): 1996 Term, p. 12-5, sec. 12.6844.

	12.7245  Assessment of this cost does not require that services of expert witness were undertaken in contemplation of trial
	 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 (Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241.

	12.7246  Particular expert witness fee or disbursement: fee charged sheriff for sexual assault examination of victim by hospital
	 State v. Rohe, 230 Wis. 2d 294, 602 N.W.2d 125 (Ct. App. 1999): 1999 Term, p. 12-4, sec. 12.68241.


	12.725  Taxing particular item as costs: Clerk of court fees under Wis. Stat. § 814.60(1)
	12.7251  Clerk may collect twenty dollar fee for each count upon which judgment was entered
	 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 (Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411.


	12.726  Taxing particular item as costs: Jail assessment imposed by Wis. Stat. § 302.46(1)
	12.7261  Jail assessment may not be imposed if court does not assess fine or forfeiture as part of sentence
	 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 (Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411.


	12.727  Taxing other items as costs
	12.7271  General law enforcement expenses relating to investigation and arrest (i.e., general internal oprating expenses) that did not involve specific expenditures or disbursements
	 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 718 (1996): 1995 Term, p. 12-8, sec. 12.6842.
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶24.
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.
	 State v. Bender, 213 Wis. 2d 338, 570 N.W.2d 590 (Ct. App. 1997): 1997 Term, p. 12-5, sec. 12.6823.
	 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 (Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832.

	12.7272  Attorney fees payable to defense counsel
	 State v. Grant, 168 Wis. 2d 682, 484 N.W.2d 370 (Ct. App. 1992): 1991 Term, p. 12-10, sec. 12.6834.

	12.7273  State Crime Lab fees in controlled substances prosecution
	 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 718 (1996): 1995 Term, p. 12-8, sec. 12.6842.
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.
	 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 (Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322.
	 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 116 (Ct. App. 1995): 1995 Term, p. 12-10, sec. 12.6842.

	12.7274  Funds used by police agency in controlled substances prosecution to make purchase that resulted in conviction ("buy money")
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.
	 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 (Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322.
	 State v. Ferguson, 195 Wis. 2d 174, 536 N.W.2d 116 (Ct. App. 1995): 1995 Term, p. 12-10, sec. 12.6842.
	 For cases dealing with the propriety of ordering reimbursement of "buy money" as condition of probation, see sec. 9.63214.
	 For cases dealing with the propriety of requiring the reimbursement of "buy money" as restitution, see sec. 9.48335.

	12.7275  Fees of reconstruction expert retained by state in prosecution for criminal operation of vehicle
	 State v. Schmaling, 198 Wis. 2d 757, 543 N.W.2d 555 (Ct. App. 1995): 1995 Term, p. 9-9, sec. 9.4812.

	12.7276  Investigative expenses in general
	 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 718 (1996): 1995 Term, p. 12-8, sec. 12.6842.

	12.7277  Litigation expenses in general
	 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 718 (1996): 1995 Term, p. 12-8, sec. 12.6842.

	12.7278  Special prosecutor fees
	 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 718 (1996): 1995 Term, p. 12-8, sec. 12.6842.

	12.7279  Fees and disbursements allowed by the court to expert witnesses
	 For cases dealing with this subject, see sec. 12.724.


	12.728  Taxing other items as costs (cont'd)
	12.7281  Contribution to crime prevention organization
	12.72811  In general
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶4, 9.

	12.72812  Crime prevention organization does not include law enforcement agency
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.

	12.72813  Requirement of determination that person has financial ability to pay
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶4, 9.


	12.7282  Fees sheriff expended in transporting state's primary witness from another state to Wisconsin for defendant's trial
	 State v. Bender, 213 Wis. 2d 338, 570 N.W.2d 590 (Ct. App. 1997): 1997 Term, p. 12-5, sec. 12.6823.

	12.7283  Fees and travel costs generated by service of orders to produce defendant from prison for court appearances
	 For cases dealing with this subject, see sec. 12.7232.

	12.7284  State Crime Lab fees in controlled substances prosecution
	 For cases dealing with this subject, see sec. 12.7242.

	12.7285  Costs incurred by police department as result of police standoff with defendant who is convicted of offenses arising out of standoff (e.g., failure to comply with officer's attempt to take person into custody, obstructing officer, etc.)
	 State v. Ortiz, 2001 WI App 215, 247 Wis. 2d 836, 634 N.W.2d 860, 2001 Term WCA-72, at ¶24.
	 For cases dealing with the imposition of these costs as restitution, see sec. 9.48333.

	12.7286  Cost of standby counsel
	12.72861  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶63-80.

	12.72862  Need to determine defendant's ability to pay
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶79-80.



	12.729  Other and related matters
	12.7291  Imposition of costs on defendant based on mistaken belief that defendant was responsible for their being incurred will be reversed
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶46-51.

	12.7292  Imposition of DNA surcharge
	 For cases dealing with this subject, see sec. 9.4984.



	12.73  Judgment of conviction
	12.731  What constitutes, and essential characteristics of, in general
	 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶9-10.

	12.732  Form and contents in general
	 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶9.
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.
	 State v. Whiteside, 205 Wis. 2d 685, 556 N.W.2d 443 (Ct. App. 1996): 1996 Term, p. 12-3, sec. 12.6822.

	12.733  Valid judgment of conviction cannot be entered until all necessary ingredients, including sentence, exist
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.

	12.734  May contain trial judge's parole recommendation
	 State v. Whiteside, 205 Wis. 2d 685, 556 N.W.2d 443 (Ct. App. 1996): 1996 Term, p. 12-3, sec. 12.6822.

	12.735  Propriety of including, in judgment of conviction, notation regarding dismissal of certain counts
	 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 31.6251.

	12.736  Entering judgment of conviction "nunc pro tunc"
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.

	12.737  Correction of clerical error in sentence portion of judgment
	12.7371  By circuit court
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶106.
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶15-27.

	12.7372  By clerk of court
	 For cases dealing with this subject, see sec. 12.6654.

	12.7373  Need for notice and hearing at which defendant is present before correction can be made
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶28-33.

	12.7374  Neither statute of limitations for an action on a judgment nor doctrine of latches bars correction even though twenty years have elapsed since entry of original judgment of conviction
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶35-48.


	12.738  Correction or amendment of judgment of conviction with respect to defendant's name
	12.7381  In general
	 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 770 N.W.2d 779, at ¶1-13.

	12.7382  Correction or amendment to reflect defendant's legal name (name granted by court in name-change proceeding), rather than his given name, which was used throughout criminal proceedings
	 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 770 N.W.2d 779, at ¶8-10.
	 State v. Tiggs, 2002 WI App 181, 256 Wis. 2d 739, 649 N.W.2d 709, 2002 Term WCA-19, at ¶1-10.

	12.7383  Correction or amendment to reflect defendant's common-law name (name acquired through consistent and continuous usage, so long as name change is not effected for fraudulent purpose), rather than his given name, which was used throughout criminal proceeding
	12.73831  In general
	 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 770 N.W.2d 779, at ¶1-13.

	12.73832  Need to provide evidence of defendant's consistent and continuous use of alleged common-law name
	 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 770 N.W.2d 779, at ¶11-13.


	12.7384  Forfeiture of right to have name corrected or amended by failure to raise issue during pendency of criminal case
	 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 770 N.W.2d 779, at ¶11-13.


	12.739  Other matters
	12.7391  Relief from judgment of conviction
	 For cases dealing with this subject, see sec. 12.796.

	12.7392  Clerk has no authority to amend judgment of conviction without authorization of court
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.
	 For cases dealing with a clerk's correction of a clerical error in the sentence portion of the judgment of conviction, see sec. 12.6654.

	12.7393  Presumption of regularity that attaches to judgment of conviction
	 For cases dealing with the presumption of regularity that attaches to final judgments, see sec. 20.2582.

	12.7394  When judgment of conviction is deemed "final"
	12.73941  In general
	 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 Term USSC-10.

	12.73942  When judgment of conviction is "final" for purposes of retroactivity analysis
	 For cases dealing with this subject, see sec. 47.2181.

	12.73943  When judgment of conviction is final for purposes of commencing statute of limitations in federal habeas corpus action
	 For cases dealing with this subject, see sec. 10.6923.

	12.73944  When judgment of conviction is final for purposes of postconviction motion under 28 U.S.C. §2255 in federal criminal proceeding
	 For cases dealing with this subject, see sec. 10.89321.


	12.7395  Interpreting judgment of conviction
	12.73951  Where there is ambiguity in trial court's judgment, appellate court defers to trial court's construction of its own language, as long as it is reasonable
	 State v. Agnello, 2004 WI App 2, 269 Wis. 2d 260, 674 N.W.2d 594, at ¶24.

	12.73952  Where oral pronouncement of judgment is ambiguous, appellate court may look to entire record, including written judgment, to determine trial court's intent
	 State v. Oglesby, 2006 WI App 95, 292 Wis. 2d 716, 715 N.W.2d 727, at ¶27-28, 33.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶16.
	 For cases dealing with this subject in the context of determining whether a sentence is concurrent or consecutive, see sec. 9.4266.


	12.7396  Deferral of entry of judgment of conviction pursuant to plea agreement
	12.73961  Authority of court to defer entry of judgment of conviction
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶16-22.

	12.73962  Plea agreement to defer entry of judgment of conviction on particular counts is not deferred prosecution agreement and, therefore, need not meet requirements of deferred prosecution agreement
	 For cases dealing with this subject, see sec. 12.8132.

	12.73963  Deferral of entry of judgment in controlled substances prosecution
	 For cases dealing with this subject, see sec. 36.189.


	12.7397  Not necessary to enter judgment immediately following verdict, finding, or plea
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶18-19.

	12.7398  Amending judgment of conviction to different offense upon successful completion of probation
	12.73981  In general
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶9.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶9.
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶8-9, 19-21.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶15-16.
	 State v. Hayes, 167 Wis. 2d 423, 481 N.W.2d 699 (Ct. App. 1992): 1991 Term, p. 7-1, sec. 7.1421, and p. 12-7, sec. 12.6613.

	12.73982  Amendment not permitted even if motion to reopen and amend is filed before defendant completes probationary term
	 State v. Dawson, 2004 WI App 173, 276 Wis. 2d 418, 688 N.W.2d 12, at ¶19-21.




	12.74  Prisoner Litigation Reform Act
	12.741  Constitutionality of act
	12.7411  Differentiation between in-state and out-of-state prisoners does not deny equal protection of the laws
	 For cases dealing with this subject, see sec. 23.688.


	12.742  Process and procedure under act in general
	 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, sec. 43.5843.

	12.743  Definition of "prisoner" to whom act applies
	12.7431  In general
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.
	 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, sec. 43.5843.
	 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, sec. 43.5842.

	12.7432  "Prisoner" only includes those who committed a crime on or after September 1, 1998
	 State ex rel. Garel v. Morgan, 2000 WI App 223, 239 Wis. 2d 8, 619 N.W.2d 285, at ¶1-18.

	12.7433  Inmate petitioning for writ of habeas corpus claiming ineffective assistance of counsel relating to probation revocation
	 For cases dealing with this subject, see sec. 43.58922.

	12.7434  Inmate petitioning for writ of habeas corpus challenging computation of period of incarceration after revocation of parole
	 For cases dealing with this subject, see sec. 43.58923.

	12.7435  Inmate petitioning for writ of certiorari challenging probation revocation
	 For cases dealing with this subject, see sec. 43.4712.


	12.744  Applicability of act to particular proceedings
	12.7441  Inmate's petition for writ of habeas corpus claiming ineffective assistance of counsel relating to probation revocation
	 For cases dealing with this subject, see sec. 43.58922.

	12.7442  Inmate's petition for writ of habeas corpus challenging computation of period of incarceration after revocation of parole
	 For cases dealing with this subject, see sec. 43.58923.

	12.7443  Inmate's petition for writ of certiorari challenging revocation of probation
	 For cases dealing with this subject, see sec. 43.4712.


	12.745  Time limits for filing action under PLRA
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.

	12.746  Other and related matters
	12.7461  Dismissal that occurred prior to effective date of Prisoner Litigation Reform Act does not count toward three prior dismissals that may provide grounds for dismissing action or proceeding
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, sec. 47.71221.

	12.7462  Federal Prisoner Litigation Reform Act
	 For cases dealing with this subject, see sec. 12.7987.



	12.75  Collateral attack
	12.751  General principles
	12.7511  In general
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶31-62.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶21.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶1-22.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶1-31.
	 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 448, 694 N.W.2d 462, at ¶5.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶6.
	 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311.

	12.7512  Attack on judgment or order based on fraud in its procurement
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶51-62.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶6.

	12.7513  Attack on judgment or order based on lack of counsel in proceeding that resulted in judgment or order
	12.75131  In general
	 For cases dealing with this subject, see sec. 12.7525, 12.7526, and 12.7527.

	12.75132  Collateral attack on judgment or order is generally limited to this ground
	 For cases dealing with this subject, see sec. 12.7525.


	12.7514  Attack on judgment or order based on alleged lack of subject-matter jurisdiction
	 For cases dealing with this subject, see sec. 12.75252.

	12.7515  Attack on judgment or order based on lack of fair and impartial decision maker in proceeding that resulted in judgment or order
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶9-16, 31.

	12.7516  Permissibility of collateral attack when basis for attack constitutes newly discovered evidence
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶1, 17.


	12.752  On conviction
	12.7521  In general
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 Term, p. 31-25, sec. 31.6921.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶22.
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶34-35.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶1-22.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶1-31.
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶1-17.
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶6-7.
	 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 448, 694 N.W.2d 462, at ¶5.
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶1, 11.
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶9.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶6.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 31-11, sec. 31.62322.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221.

	12.7522  When prior conviction used to enhance punishment for present offense under general repeater (i.e., habitual criminality) statute
	 For cases dealing with this subject, see sec. 31.6293.

	12.7523  Defendant's attempt, in sexual predator (i.e., ch. 980) proceeding, to prove that he did not commit sexual assault of which he was convicted does not constitute collateral attack on conviction
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶34-38.

	12.7524  Stipulation to prior conviction precludes collateral attack on that conviction
	 For cases dealing with this subject, see sec. 12.6112.

	12.7525  Grounds for attack: Attack is generally limited to claim of alleged violation of right to counsel
	12.75251  In general
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶22.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶7.
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶6, 16-17.
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶6-12.
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶12.
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶9.

	12.75252  Attack cannot be based on alleged lack of subject matter jurisdiction
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶16-17.

	12.75253  May attack be based on lack of fair and impartial decision maker in proceeding that resulted in conviction?
	 For cases dealing with this subject, see sec. 12.7515.

	12.75254  Permissibility of collateral attack when basis for attack constitutes newly discovered evidence
	 For cases dealing with this subject, see sec. 12.7516.


	12.7526  Attacker's obligation to make prima facie case establishing denial of counsel (i.e., absence of counsel and lack of valid waiver of right to counsel)
	12.75261  In general
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶22-26.
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶6-11.
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶7.
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶13.

	12.75262  Attacker's establishing prima facie denial of counsel in prior proceeding by submission of affidavit
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶10.

	12.75263  To make out prima facie case, attacker must supply all relevant transcripts that are available
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶7.
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶1-26.

	12.75264  When claim of lack of valid waiver of right to counsel is based on trial court's failure to engage in required colloquy at time of waiver
	 For cases dealing with this subject, see sec. 25.4832.

	12.75265  Appellate review of whether attacker established prima facie case
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶10, 26.
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶6.
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶7.
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶13.


	12.7527  State's obligation, once prima facie case is made, to prove defendant validly waived right to counsel
	12.75271  In general
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶27-36.
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶13.

	12.75272  In proving valid waiver, state may rely on trial court's reference, in high-volume traffic and misdemeanor courts, to court's recitation en masse of constitutional rights at start of proceedings and then incorporation of that recitation by reference as each individual defendant's case is called
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶7.
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶15-24.

	12.75273  In proving valid waiver, state may call defendant to witness stand and examine him regarding waiver
	 For cases dealing with this subject, see sec. 25.4834.

	12.75274  If defendant refuses to testify at hearing, trial court may infer that state has satisfied burden to show knowing and voluntary waiver of right to counsel
	 For cases dealing with this subject, see sec. 25.4835.

	12.75275  State not required to overcome "presumption against waiver"
	 For cases dealing with this subject, see sec. 12.75275.


	12.7528  Collateral attack on prior conviction in particular prosecutions
	12.75281  Proscecution for multiple-offense operating after revocation or suspension
	 For cases dealing with this subject, see sec. 37.2683.

	12.75282  Prosecution for multiple-offense drunk driving
	 For cases dealing with this subject, see sec. 37.2192.


	12.7529  Other matters
	12.75291  Is defendant judicial estopped from collaterally attacking prior conviction used to enhance punishment for present offense when he did not attack conviction when it was previously invoked to enhance punishment?
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶9.

	12.75292  Court of appeals' concern that court system's record retention policy will make it difficult in many cases to refute defendant's self-serving allegations regarding denial of counsel
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶11.

	12.75293  Burden of proof when collateral attack is made on uncounseled conviction on basis that defendant did not waive right to counsel
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).

	12.75294  Effect of successful collateral attack on conviction:  conviction is rendered "void," not simply unusable for purposes of sentence enhancement
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶17.



	12.753  On injunction
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶21.
	 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311.
	 State v. Bouzek, 168 Wis. 2d 642, 484 N.W.2d 362 (Ct. App. 1992): 1991 Term, p. 38-4, sec. 38.331.

	12.754  On juvenile delinquency adjudication and dispositional order
	12.7541  In general
	 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 448, 694 N.W.2d 462, at ¶5.

	12.7542  By juvenile when state institutes sexually violent person commitment proceeding based on dispositional order
	 For cases dealing with this subject, see sec. 10.72225.


	12.755  On support order
	 For cases dealing with this subject, see sec. 38.65881.

	12.756  On refusal revocation (i.e., revocation of driver's license because of refusal to consent to blood-alcohol testing)
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶1-12.

	12.757  On custody order
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶31-62.

	12.758  On extension of probation
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶1-31.


	12.76  Dismissal of criminal prosecution (i.e., criminal charge)
	12.761  By court
	12.7611  Trial court's inherent power to dismiss criminal prosecution
	 For cases dealing with this subject, see sec. 12.672.

	12.7612  Dismissal with prejudice
	 For cases dealing with this subject, see sec. 12.6721.

	12.7613  Dismissal without prejudice
	 For cases dealing with this subject, see sec. 12.6722.

	12.7614  Dismissal of charges as disciplinary measure for prosecutorial misconduct
	 For cases dealing with this subject, see sec. 11.8936.

	12.7615  When statute authorizes dismissal under particular circumstance, but does not specify whether dismissal is to be with or without prejudice, trial court may have discretion to dismiss with or without prejudice
	 State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 N.W.2d 62, 2001 Term WSC-23, at ¶22.
	 State v. Davis, 2001 WI App 63, 242 Wis. 2d 344, 626 N.W.2d 5, 2000 Term WCA-234, at ¶8.


	12.762  By prosecutor
	 For cases dealing with this subject, see sec. 12.44.

	12.763  Determining whether dismissal is on the merits or not
	12.7631  In general
	12.7632  Dismissal because of defendant's escape is dismissal on the merits
	 State v. Braun, 185 Wis. 2d 152, 516 N.W.2d 740 (1994): 1993 Term, p. 10-4, sec. 10.2122.
	 State v. Braun, 178 Wis. 2d 249, 504 N.W.2d 118 (Ct. App. 1993): 1993 Term, p. 10-4, sec. 10.2122.



	12.77  Defendant's statutory or case law right to be present at various stages of criminal proceeding
	12.771  In general
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶41-42.
	 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 528 (1997): 1996 Term, p. 9-5, sec. 9.1331.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶7.

	12.772  Particular proceedings
	12.7721  Hearing on motion for change of venue
	 For cases dealing with this subject, see sec. 30.2271.

	12.7722  Guilty or no contest plea hearing
	 For cases dealing with this subject, see sec. 7.2413.

	12.7723  Trial
	 For cases dealing with this subject, see sec. 8.811.

	12.7724  Sentencing
	 For cases dealing with this subject, see sec. 9.132.

	12.7725  Postconviction hearings
	12.77251  Postconviction evidentiary hearings in general
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶21.
	 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶17-23.

	12.77252  Hearing held on defendant's postconviction motion for new trial
	 For cases dealing with this subject, see sec. 10.1321.

	12.77253  Hearing held on defendant's § 974.06 motion
	 For cases dealing with this subject, see sec. 10.253.

	12.77254  Hearing held on state's motion for reconsideration of order granting defendant postconviction relief
	 State v. Brockett, 2002 WI App 115, 254 Wis. 2d 817, 647 N.W.2d 357, 2001 Term WCA-362, at ¶17-23.

	12.77255  Hearing held on defendant's postconviction motion alleging insufficient waiver of right to counsel
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶21-22.


	12.7726  Correction of clerical error in sentence portion of judgment of conviction
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶28-33.

	12.7727  Arguments on matters of law
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶17.

	12.7728  Hearings at which court and counsel discuss matters of scheduling and procedures
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶17.


	12.773  Waiver of right
	12.7731  Statutory right to be present cannot be waived except as expressly provided in Wis. Stat. § 971.04
	 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 528 (1997): 1996 Term, p. 9-5, sec. 9.1331.

	12.7732  Right to be present at jury selection may not be waived
	 For cases dealing with this subject, see sec. 8.81132.


	12.774  Related matters
	12.7741  Constitutional right to be present at all stages of criminal proceeding
	 For cases dealing with this subject, see sec. 30.96.



	12.78  Time requirements
	12.781  Computation of time within which act must be done
	12.7811  In general
	 State v. Edwards, 98 Wis. 2d 367, 297 N.W.2d 12 (1980): 1980 Term, p. 9, sec. 1.4261.
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶10-15.
	 State v. Bollig, 222 Wis. 2d 558, 587 N.W.2d 908 (Ct. App. 1998): 1998 Term, p. 10-81, sec. 10.7941.

	12.7812  Tolling running of time for filing court document from date prisoner puts petition in institution's mailbox for forwarding to court
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶7-10.
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶1-32.
	 State ex rel. Kelley v. State, 2003 WI App 81, 261 Wis. 2d 803, 661 N.W.2d 854, at ¶3.
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶25.
	 For cases dealing with this subject in the context of petitions for supreme court review of a court of appeals decision, see sec. 11.2122.

	12.7813  Tolling running of time for filing court document from date petitioner subject to Prisoner Litigation Reform Act requests necessary DOJ certification until certification received
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.


	12.782  Remedy for failure to comply with time requirements
	 United States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993): 1993 Term, p. 12-7, sec. 12.6832.
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶22-60.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶28-37.

	12.783  Determining whether time requirement is directory or mandatory
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶15-21.
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶6-14.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶17-27.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶7.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶9.
	 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 (Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422.
	 State ex rel. Jones v. Division Administrator, 195 Wis. 2d 669, 536 N.W.2d 213 (Ct. App. 1995): 1995 Term, p. 41-3, sec. 41.3612.
	 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. App. 1995): 1994 Term, p. 47-1, sec. 47.1411.
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 9-17, sec. 9.4831.


	12.79  Other matters
	12.791  Conducting proceedings telephonically
	12.7911  Proceedings that may be conducted telephonically: postconviction evidentiary hearings
	 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993): 1993 Term, p. 10-2, sec. 10.162.

	12.7912  In case of incarcerated person: propriety of conducting proceedings by telephone in general
	 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, sec. 43.5522.

	12.7913  In case of incarcerated person: trial court's responsibility to ensure that pro se prisoner has access to telephone at time of hearing
	 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, sec. 43.5522.


	12.792  Unauthorized practice of law
	12.7921  What constitutes
	12.79211  In general
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶19-23.

	12.79212  Law enforcement officer questioning witness at John Doe proceeding
	 For cases dealing with this subject, see sec. 4.2256.


	12.7922  Effect of
	12.79221  In general
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶25.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶20, 24-30.

	12.79222  When law enforcement officer has questioned witness at John Doe proceeding
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶1-32.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶24-30.



	12.793  Applicability of rules of civil procedure to criminal proceedings
	12.7931  In general
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶20.
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶19, 46.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695.
	 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 (1995): 1994 Term, p. 12-5, sec. 12.689.
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9.
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 6-17, sec. 6.521.
	 State v. Heyer, 174 Wis. 2d 164, 496 N.W.2d 779 (Ct. App. 1993): 1992 Term, p. 12-5, sec. 12.685.

	12.7932  Rules permitting sanctioning of attorney for failure to comply with court order (e.g., scheduling order)
	 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695.

	12.7933  Applicability of Wis. Stat. § 806.06(2)
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶19.

	12.7934  Applicability of statute of limitations on "action on a judgment" provided for in Wis. Stat. § 893.40
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶46.

	12.7935  Applicability of statutory harmless-error rule (Wis. Stat. § 805.18(2))
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9.


	12.794  General principles relating to trial court's fact-finding
	12.7941  Trial court's right to find facts based on affidavit and other written submissions without hearing live testimony
	12.79411  Generally, live testimony preferred when facts are in dispute and credibility is issue
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶42.
	 State v. Hampton, 2002 WI App 293, 259 Wis. 2d 455, 655 N.W.2d 131, 2002 Term WCA-173, at ¶14.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶34.

	12.79412  Trial court entitled to make factual findings based on affidavit when party effectively invites court to do that
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶34.


	12.7942  Appellate review of trial court's fact-finding
	 For cases dealing with this subject, see sec. 11.62.


	12.795  Reporting and recording of proceedings
	12.7951  Proceedings that need and need not be reported
	12.79511  In general
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶5.
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶4.

	12.79512  Sidebar conferences between court and counsel
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶4.

	12.79513  Court's questioning of jurors under Wis. Stat. § 756.03 to determine whether potential jurors should be excused on account of hardship or infirmity
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶19.

	12.79514  Communications with jury
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶5.



	12.796  Relief from judgment or order under Wis. Stat. § 806.07
	12.7961  Time limit on seeking relief
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶16-17.

	12.7962  Grounds for in general
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶16-18.

	12.7963  Based on fraud in obtaining judgment or order
	12.79631  False testimony offered by party unaware of its falsity does not constitute fraud
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶34.

	12.79632  Even when fraud exists, court not required to vacate judgment
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶34.


	12.7964  From specific orders
	12.79641  Order for supervised release in sexually violent person (ch. 980) proceeding
	 For cases dealing with this subject, see sec. 10.767.



	12.797  Other matters
	12.7971  Separation of powers doctrine
	 For cases dealing with this subject, see sec. 30.986.

	12.7972  Fugitive disentitlement doctrine; fugitive forfeiture law
	12.79721  In general
	 Beard v. Kindler, 130 S. Ct. 612 (2009).
	 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 Term, p. 47-1, sec. 47.152.

	12.79722  Application of doctrine when defendant escapes during pendency of post-conviction motion for new trial
	 For cases dealing with this subject, see sec. 10.161.

	12.79723  Application of doctrine when defendant escapes during pendency of appeal from conviction
	 For cases dealing with this subject, see sec. 11.8995.


	12.7973  Summary judgment
	12.79731  In general
	 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-13, sec. 47.71218.

	12.79732  Summary judgment methodology
	 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶8-9.

	12.79733  Summary judgment not appropriate in criminal case
	 For cases dealing with this subject, see sec. 6.7911.

	12.79734  Summary judgment not appropriate in traffic forfeiture proceeding
	 For cases dealing with this subject, see sec. 37.148.


	12.7974  Waiver of objection to procedural defect by failing to timely object to it
	 For cases dealing with this subject, see sec. 11.4218.

	12.7975  Sex offender reporting requirements
	 For cases dealing with this subject, see sec. 47.872.

	12.7976  Defendant has no right of access to notes prepared by judge in anticipation of, or during, judicial proceeding
	 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 (Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941.

	12.7977  Imposing monetary sanction on attorney for arriving late for scheduled court appearance
	 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695.

	12.7978  Creation of conflict of interest for personnel in criminal justice system because state retirement system invests in private prison corporations who run prisons housing Wisconsin prisoners
	 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶17.

	12.7979  Doctrine of "unclean hands"; "clean hands" doctrine
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶15-16.
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶34.


	12.798  Other matters (cont'd)
	12.7981  Expungement of record of misdemeanor conviction of person under twenty-one years of age
	 For cases dealing with this subject, see sec. 9.4993.

	12.7982  Effect of "nunc pro tunc" order
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶15.

	12.7983  Prison mailbox rule
	 For cases dealing with this subject, see sec. 12.7812.

	12.7984  Defendant's right to have judgment of conviction amended to reflect different name than that appearing on judgment
	12.79841  Defendant's right to have judgment of conviction amended to reflect his legal name (name granted by court in name-change proceeding), rather than his given name, which was used throughout criminal proceedings
	 For cases dealing with this subject, see sec. 12.7393.

	12.79842  Defendant's right to have judgment of conviction amended to reflect his common-law name (name acquired through consistent and continuous usage, so long as name change is not effected for fraudulent purpose), rather than his given name, which was used throughout criminal proceeding
	 For cases dealing with this subject, see sec. 12.7383.


	12.7985  Name change
	12.79851  Right of prisoner to have his or her name legally changed in general
	 State v. Tiggs, 2002 WI App 181, 256 Wis. 2d 739, 649 N.W.2d 709, 2002 Term WCA-19, at ¶7.

	12.79852  By operation of common law (i.e., by consistent and continuous use of name, as long as name change is not effected for fraudulaent purpose
	 For cases dealing with this subject, see sec. 47.8864.

	12.79853  Defendant's right to have judgment of conviction amended to reflect his legal name (name granted by court in name-change proceeding), rather than his given name, which was used throughout criminal proceedings
	 For cases dealing with this subject, see sec. 12.7393.

	12.79854  Defendant's right to have judgment of conviction amended to reflect his common-law name (name acquired through consistent and continuous usage, so long as name change is not effected for fraudulent purpose), rather than his given name, which was used throughout criminal proceeding
	 For cases dealing with this subject, see sec. 12.7383.


	12.7986  Section 1983 civil rights action
	 For cases dealing with this subject, see sec. 47.879.

	12.7987  Federal Prisoner Litigation Reform Act
	12.79871  In general
	12.79872  Limits on scope and duration of injunctive relief
	 Nelson v. Campbell, 124 S. Ct. 2117 (2004).

	12.79873  Requirement of exhaustion of state administrative remedies
	 Nelson v. Campbell, 124 S. Ct. 2117 (2004).

	12.79874  Dismissal of frivolous or malicious actions
	 Nelson v. Campbell, 124 S. Ct. 2117 (2004).


	12.7988  Determining whether particular issue presents "political question" that is nonjusticiable
	12.79881  In general
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶25-28.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶48.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶50.

	12.79882  Wis. Stat. § 13.96, which provides for confidentiality of records, is not rule of proceeding under Wis. Const., art. IV, sec. 8, that renders question of enforceability of subpoena for records a non-justiciable political question
	 For cases dealing with this subject, see sec. 4.25365.


	12.7989  Even when party defaults or concedes correctness of opposing party's cause, independent court decision is required
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶107.


	12.799  Other matters (cont'd)
	12.7991  When appeal is not taken from judgment, all provisions of judgment, and findings and conclusions upon which it is based, are conclusive and binding on parties
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶12.

	12.7992  Court should not deny prisoner's pleading based on its label rather than its allegations
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶30.

	12.7993  When order is deemed "final"
	 For cases dealing with this subject, see sec. 11.11213.

	12.7994  Statute does not need to contain its own enabling clause to be valid
	 State v. Weidman, 2007 WI App 258, 306 Wis. 2d 723, 743 N.W.2d 854, at ¶1-6.

	12.7995  Violation of supreme court order other than those codified in Wisconsin Statutes provides no basis, in itself, for reversal of conviction
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶60.




	12.8  Other Procedural Matters (cont'd)
	12.81  Deferred Prosecution Agreements And Programs
	12.811  Deferred prosecution agreements in general
	12.8111  In general
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶1-21.

	12.8112  Interpretation of agreement
	12.81121  Court uses principles of contract law to interpret agreement
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶10.

	12.81122  Principles of contract law that are used to interpret agreement
	 For cases dealing with this subject, see sec. 47.8858.

	12.81123  Appellate review of interpretation of agreement
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶10.


	12.8113  Applicability of "clean hands" doctrine in enforcing, and remedying violations of, agreement
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶15-16.

	12.8114  When deferred prosecution agreement permits district attorney to revoke or modify agreement  "during period of deferred prosecution" if defendant violates terms of agreement, district attorney may not, after period of deferred prosecution has expired, revoke agreement and resume prosecution for breach of agreement that occurred during deferral period
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶1-21.


	12.812  Deferred prosecution program under Wis. Stat. § 971.37
	12.8121  In general
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶6-13.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶6-13.

	12.8122  Conditions listed in § 971.37(1m)(b) are not exclusive
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶9.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶9.

	12.8123  May require defendant to enter guilty or no-contest plea
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶6-13.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶6-13.

	12.8124  Judgment of conviction may be entered upon violation of agreement if defendant has entered plea as part of agreement
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716 N.W.2d 146, at ¶10-12.
	 State v. Daley, 2005 WI App 260, 288 Wis. 2d 646, 709 N.W.2d 888, at ¶10-12.

	12.8125  Waiver of right to contend that § 971.37 applies to agreement in question by failing to make that argument in circuit court
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶6-9.

	12.8126  Requirement that written notice be given during deferral period if prosecutor wants to terminate agreement because of defendant's breach of it
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶18.


	12.813  Deferred prosecution program under Wis. Stat. § 971.38
	12.814  Deferred prosecution program under Wis. Stat. § 971.39
	12.8141  Requirement that agreement be in writing
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶6.

	12.8142  Plea agreement to defer entry of judgment of conviction on particular counts is not deferred prosecution agreement and, therefore, need not meet requirements of deferred prosecution agreement
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶6-11.



	12.82  Procedural Matters Relating To Pretrial Motions
	12.821  When allegations of pretrial motion sufficient to require hearing on motion
	 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 N.W.2d 433, at ¶11.


	12.83  Preliminary Injunction
	12.831  Prerequisites to granting
	12.8311  In general
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).
	 Gonzales v. O Centro, 126 S. Ct. 1211 (2006).
	 Ashcroft v. American Civil Liberties Union, 124 S. Ct. 2783 (2004).

	12.8312  Likelihood of success on merits
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).


	12.832  Appellate review of
	 For cases dealing with this subject, see sec. 11.8931.

	12.833  Other matters
	12.8331  Preliminary injunction is extraordinary and drastic remedy
	 Munaf v. Geren, 128 S. Ct. 2207 (2008).



	12.84  Federal Abstention Doctrine (Younger v. Harris)
	12.841  General Principles
	12.8411  General rule
	 Kowalski v. Tesmer, 125 S. Ct. 564 (2004).

	12.8412  Exceptions to general rule
	12.84121  In general
	 Kowalski v. Tesmer, 125 S. Ct. 564 (2004).


	12.8413  When First Amendment rights are at stake
	 Kowalski v. Tesmer, 125 S. Ct. 564 (2004).
	 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 Term, p. 68, sec. 3.7121.


	12.842  Particular applications of abstention doctrine
	12.8421  When defendant seeks federal court intervention in ongoing state criminal prosecution to strike down state statutory provision denying defendant counsel after entry of guilty plea
	 Kowalski v. Tesmer, 125 S. Ct. 564 (2004).



	12.85  Sealing (i.e., Limiting Public Access To) Documents And Records In Criminal Case
	12.851  Court's inherent power to seal (i.e., limit public access to) documents and records
	12.8511  In general
	 State v. Doe, 2005 WI App 68, 280 Wis. 2d 731, 697 N.W.2d 101, at ¶11.


	12.852  Sealing particular documents
	12.8521  Motion for modification of sentence
	 For cases dealing with this subject, see sec. 10.392.

	12.8522  Search warrant
	12.85221  In general
	 For cases dealing with this subject, see sec. 1.4285.

	12.85222  In John Doe proceeding
	 For cases dealing with this subject, see secs. 4.2232 and 4.236.


	12.8523  Appellate record of John Doe proceeding
	 For cases dealing with this subject, see sec. 4.2932.

	12.8524  Complaint containing intercepted communications
	 For cases dealing with this subject, see sec. 5.11312.


	12.853  Related matters
	12.8531  Court's consideration, at sentencing, of evidence in sealed document to which defendant has no access
	 For cases dealing with this subject, see secs. 9.2598 and 22.6292.



	12.86  Applicability of civil rules to criminal proceedings (Wis. Stat. § 972.11(1))
	12.861  In general
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶8.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶41-59.

	12.862  Applicability of  subpoena provisions of civil statutes to criminal proceedings
	 For cases dealing with this subject, see sec. 20.3215.


	12.87  Bench warrants
	12.871  Civil bench warrant
	12.8711  Cannot issue civil bench warrant in criminal case
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶11.


	12.872  Criminal bench warrant
	12.8721  When criminal bench warrant may be issued
	12.87211  In general
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶12, 14.

	12.87212  Cannot issue criminal bench warrant to arrest defendant for failing to cooperate with PSI writer
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶12, 14.







	PART III  EVIDENCE
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	13.121  In general
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	13.128  Other matters
	13.1281  Finding evidence irrelevant on grounds of remoteness
	 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 580 (1989): 1988 Term, p. 13-6, sec. 13.3822.

	13.1282  Conditional relevance
	 For cases dealing with this subject, see sec. 20.8896.
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	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶68.
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	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶49.
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	 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 (Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382.
	 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 (Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821.
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 13-2, sec. 13.3641.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 13-10, sec. 13.383.
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61.
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 20-9, sec. 20.861.
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 13-1, sec. 13.13.
	 State v. Hargrove, 159 Wis. 2d 69, 464 N.W.2d 14, 469 N.W.2d 181 (Ct. App. 1990): 1990 Term, p. 13-2, sec. 13.3611.
	 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 (Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331.
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 13-2, sec. 13.13.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 13-2, sec. 13.13.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 13-2, sec. 13.13.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 13-2, sec. 13.13.
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 13-2, sec. 13.13.
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 13-1, sec. 13.13.
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 193, sec. 12.832.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 181, sec. 12.513.
	 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 (Ct. App. 1985): 1984 Term, p. 97, sec. 5.12.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 121, sec. 5.92.

	13.14  Other Matters
	13.141  All relevant evidence is admissible unless otherwise provided by law
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.



	13.2  Need To Balance Probative Value Against Countervailing Factors
	13.21  General Principles
	13.211  In general
	 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 Term, p. 129, sec. 8.51.
	 United States v. Abel, 105 S. Ct. 465 (1984): 1984 Term, p. 107, sec. 5.442.
	 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 Term, p. 101, sec. 8.558.
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶21.
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶78.
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶25-26.
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶28, 32.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 899 (1997): 1996 Term, p. 13-5, sec. 13.3841.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.
	 State v. Patricia A.M., 176 Wis. 2d 542, 500 N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 13.3619A.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 13-1, sec. 13.21.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 230, sec. 12.7262.
	 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 (1983): 1983 Term, p. 108, sec. 5.141.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 62, sec. 5.12.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 47, sec. 4.38.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 52, sec. 5.12.
	 State v. Wollman, 86 Wis. 2d 459, 273 N.W.2d 225 (1979): 1978 Term, p. 52, sec. 5.12.
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 41, sec. 5.223.
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 40, sec. 5.12.
	 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 706, 772 N.W.2d 710, at ¶19.
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶11.
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶10.
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶13.
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶42.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶31.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶12.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶30.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶35.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶16.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶47.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613..
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 13-6, sec. 13.3631.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 16-1, sec. 16.111.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 20-5, sec. 20.8231.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 13-1, sec. 13.21.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 13-2, sec. 13.21.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 80, sec. 5.141.
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 193, sec. 12.832.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 204, sec. 12.7623.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 107, sec. 5.13.
	 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 (Ct. App. 1983): 1983 Term, p. 114, sec. 5.321.
	 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 (Ct. App. 1980): 1980 Term, p. 62, sec. 5.12.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 52, sec. 5.12.
	 For cases dealing with the need to balance probative value against countervailing factors in the context of other crimes evidence, see sec. 14.27.

	13.212  Fact that prosecutor could have chosen different charge cannot be basis for trial court to exclude evidence
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.

	13.213  Relevant evidence, if needlessly duplicative and cumulative in character, may be excluded
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.

	13.214  When alternative form of proof available having same or greater probative value but lower danger of unfair prejudice, probative value of item may be discounted
	 Old Chief v. United States, 117 S. Ct. 644 (1997): 1996 Term, p. 38-3, sec. 38.1313.

	13.215  When defendant is offering evidence to defend against state's charges, trial court must resolve close questions of admissibility in favor of inclusion, not exclusion
	 For cases dealing with this subject, see sec. 28.144.

	13.216  Wis. Stat. § 904.03 is an extraordinary remedy to be used sparingly because it permits trial court to exclude otherwise relevant evidence
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.

	13.217  May conclude that circuit court implicitly performed required balancing from fact that court gave cautionary or limiting instruction with respect to evidence at issue
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶29.

	13.218  Wis. Stat. § 904.03 does not allow court to require child to testify first before videotaped statement admitted under Wis. Stat. § 908.08
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶1-25.

	13.219  Other matters
	13.2191  Opponent of evidence has burden to show that probative value is substantially outweighed by countervailing factors
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶51.



	13.22  Probative Value
	13.221  In general
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶31.
	 For cases dealing with this subject in the context of the admission of other-acts evidence, see sec. 14.27.

	13.222  Probative value depends in large measure on temporal proximity to event at issue; effect on probative value of lapse of time
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶16.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 13-4, sec. 13.382.

	13.223  When probative value of evidence is needlessly duplicative and cumulative in character, it may be excluded
	 For cases dealing with this subject, see sec. 13.213.

	13.224  Effect on probative value of availability of alternative methods of proof having same or greater probative value but lower danger of unfair prejudice
	 For cases dealing with this subject, see sec. 13.214.

	13.225  When defendant willing to admit existence of particular element, evidence relating to that element has low probative value
	13.2251  In general
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.

	13.2252  Particular circumstance: when defendant willing to admit prior convictions, etc., that subject him to lower prohibited blood alcohol concentration in prosecution or drunk driving
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.



	13.23  Countervailing Factors
	13.231  Unfair prejudice
	13.2311  What constitutes unfair prejudice
	 Old Chief v. United States, 117 S. Ct. 644 (1997): 1996 Term, p. 13-1, sec. 13.2311.
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶89.
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶78.
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶23.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6,sec. 13.3613.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4,sec. 37.2142.
	 State v. Patricia A.M., 176 Wis. 2d 542, 500 N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 13.3619A.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 13-1, sec. 13.2311.
	 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 600 (1990): 1989 Term, p. 20-3, sec. 20.8331.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶31.
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶42.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶54.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶41.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 13-6, sec. 13.3631.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 13-1, sec. 13.2311.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 20-5, p. 20.8231.
	 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 (Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 13-1, sec. 13.2311.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 13-2, sec. 13.21.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611.
	 For cases dealing with this subject in the context of the admission of other acts evidence, see sec. 14.274.

	13.2312  Overcoming unfair prejudice by limiting instruction
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852.

	13.2313  Trial court abuses discretion if it excludes other crimes evidence that is only evidence of element of crime on basis that it is unfairly prejudicial
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.

	13.2314  In gauging unfair prejudice, court should consider fact that alternative means of proof available having same or greater probative value but a lower danger of unfair prejudice
	 For cases dealing with this subject, see sec. 13.214.

	13.2315  When defendant admits prior conviction that is element of crime, evidence regarding prior conviction may be unfairly prejudicial and thus inadmissible
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-54.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶27.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶25-34.


	13.232  Misleading to jury
	13.2321  Trial court abuses discretion if it excludes other crimes evidence that is only evidence of element of crime on basis that it is misleading to jury
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.


	13.233  Needless presentation of cumulative evidence
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶47, 49.

	13.234  "Surprise" (lack of notice to opposing party that evidence would be offered)
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶12.


	13.24  Other Matters
	13.241  Balancing of probative value against prejudicial effect not required unless objection made on that ground
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 97, sec. 5.132.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 66, sec. 5.24.
	 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 (1980): 1979 Term, p. 123, sec. 9.2212.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 14-5, sec. 14.273.

	13.242  Trial court implicitly holds probative value not substantially outweighed by unfair prejudice when it knows objection is unfair prejudice and admits evidence
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 13-10, sec. 13.383.

	13.243  Need for balancing when other crimes evidence offered
	 For cases dealing with this subject, see sec. 14.27.

	13.244  Opponent of evidence has burden to show that its probative value is substantially outweighed by danger of unfair prejudice
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶80.


	13.25  Appellate Review Of Balancing
	13.251  Standard of review in general
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.

	13.252  Appellate court's response to trial court's failure to engage in required balancing
	13.2521  Not role of appellate court to conduct balancing when trial court has failed to do so
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231.

	13.2522  Trial court's failure to engage in required balancing does not require reversal if appellate court concludes such balancing would support decision on admissibility of evidence
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 13-2, sec. 13.23.




	13.3  Admissibility Of Particular Evidence After Considering Relevancy And Its Counterweights
	13.31  Defendant's Invocation Of Constitutional Rights
	13.311  Right to silence
	 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, p. 73, sec. 5.132.
	 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 Term, p. 101, sec. 8.558.
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 13-2, sec. 13.311.
	 For cases dealing with constitutional limitations on prosecutorial use of a defendant's silence, see sec. 20.61.

	13.312  Right to counsel
	 For cases dealing with constitutional limitations on prosecutorial use of a defendant's request for or retention of counsel, see sec. 20.62.

	13.313  Right to be free from unreasonable searches and seizures
	 For cases dealing with this subject, see sec. 20.63.

	13.314  Other rights
	 For cases dealing with constitutional limitations on prosecutorial use of a defendant's invocation of other rights, see sec. 20.64.


	13.32  Threats
	13.321  Against victim prior to crime
	13.3211  By defendant
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 100, sec. 5.1491.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 40, sec. 5.135.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶58.

	13.3212  By others

	13.322  Against victim after crime
	13.3221  By defendant
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.3211.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 13-1, sec. 13.3211.

	13.3222  By others

	13.323  Against witness to crime
	13.3231  By defendant
	 Bowie v. State, 85 Wis. 2d 549, 271 N.W.2d 110 (1978): 1978 Term, p. 53, sec. 5.132.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331.

	13.3232  By others
	13.32321  In general
	 Bowie v. State, 85 Wis. 2d 549, 271 N.W.2d 110 (1978): 1978 Term, p. 53, sec. 5.132.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	13.32322  To be relevant and admissible, threats must be connected to defendant
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶43.



	13.324  Defendant's pre-crime threat to shoot anyone who interrupted criminal activity
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 105, sec. 5.321.


	13.33  Defendant's Conduct
	13.331  In general
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶29.

	13.332  Flight
	13.3321  In general
	 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979): 1978 Term, p. 54, sec. 5.135.
	 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 706, 772 N.W.2d 710, at ¶1, 18-27.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶29.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 8-11, sec. 8.534.
	 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 (Ct. App. 1984): 1984 Term, p. 97, sec. 5.1421.

	13.3322  Flight need not occur immediately after commission of crime
	 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 706, 772 N.W.2d 710, at ¶18.

	13.3323  Flight evidence not rendered inadmissible when defendant has independent reason for flight that, if admitted, would unduly prejudice defendant
	 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 706, 772 N.W.2d 710, at ¶21-27.


	13.333  Resistance to arrest
	 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979): 1978 Term, p. 54, sec. 5.135.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 8-11, sec. 8.534.

	13.334  Threats
	13.3341  To victim
	 For cases dealing with this subject, see secs. 13.3211 and 13.3221.

	13.3342  To witness
	 For cases dealing with this subject, see sec. 13.3231.


	13.335  Bribery of victim or witness
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 35, sec. 3.32.
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.334.

	13.336  Solicitation of perjury
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331.
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 79, sec. 4.383.

	13.337  Silence in face of accusation
	13.3371  Pre-charging and pretrial silence in the face of official accusation, which may be protected by privilege against self-incrimination
	 For cases dealing with this subject, see sec. 13.311.

	13.3372  Silence in face of accusation by fellow citizen
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶20.


	13.338  Other conduct
	13.3381  Use of controlled substance at time of crime
	 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 (1989): 1988 Term, p. 11-9, sec. 11.72.

	13.3382  Placement of hands behind back in "classic handcuff position" when approached by police
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.

	13.3383  Solicitation of murder of victim or other witness to crime
	 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 617 N.W.2d 902, 2000 Term WCA-75, at ¶1-8.

	13.3384  Defendant's demeanor at prayer service that is consistent with person who recently committed crime
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶29.

	13.3385  Giving investigative suggestions to police
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 85, sec. 5.144.


	13.339  Other conduct (cont'd)
	13.3391  Refusal of subsequent requests to engage in criminal conduct, introduced to support entrapment defense
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231.

	13.3392  Telling witness not to tell police anything
	 State v. Friday, 140 Wis. 2d 701, 412 N.W.2d 540 (Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.331.

	13.3393  Post-crime behavior offered to establish that defendant was not guilty by reason of mental disease or defect
	 State v. Vander Linden, 141 Wis. 2d 155, 414 N.W.2d 72 (Ct. App. 1987): 1987 Term, p. 13-6, sec. 13.381.

	13.3394  Use of alias
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331.

	13.3395  Defendant's writing letter after arrest generally admitting he had done wrong
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 13-10, sec. 13.383.

	13.3396  Defendant's statement to another that "he was involved in something that [other person] would not like"
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 13-4, sec. 13.382.

	13.3397  Fact that defendant has never been convicted of a crime
	 For cases dealing with this subject, see sec. 13.3991.

	13.3398  Escape
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.



	13.34  Character Evidence
	13.341  Character of accused
	13.3411  In general
	 For cases dealing with this subject, see sec. 20.8231.

	13.3412  Proved through evidence of other crimes, wrongs and acts
	 For cases dealing with this subject, see chapter 14.


	13.342  Character of victim
	 For cases dealing with this subject, see sec. 20.8221.

	13.343  Character of witness
	 For cases dealing with this subject, see sec. 20.8211.


	13.35  Evidence Relating To Plea Of Guilty
	13.351  Offer to plead guilty
	13.3511  In general
	 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 (1978): 1977 Term, p. 40, sec. 5.132.
	 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512.

	13.3512  Rule excluding offer to plead guilty does not apply to offer made to police officer
	 State v. Pischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 13-2, sec. 13.3512.


	13.352  Withdrawn guilty plea
	13.353  Statements made in connection with a plea of guilty, later withdrawn, or plea of no contest, or offer to plead guilty or no contest
	13.3531  In general
	 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 1994 Term, p. 13-2, sec. 13.3533.
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶13-21.
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.
	 State v. Mason, 132 Wis. 2d 427, 393 N.W.2d 102 (Ct. App. 1986): 1986 Term, p. 115, sec. 5.893.
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 98, sec. 5.147.

	13.3532  Must distinguish between statements made during plea negotiations and statements made during confession negotiations; latter are admissible
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.

	13.3533  Defendant may waive right to enforce rule excluding these statements
	 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 1994 Term, p. 13-2, sec. 13.3533.

	13.3534  Statements not rendered admissible because they are admissions of party; rule excluding these statements trumps rule admitting admissions of party
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶21.


	13.354  Plea of guilty, and statements or admissions made during preceding plea colloquy, after plea has been accepted
	 Mitchell v. United States, 119 S. Ct. 1307 (1999): 1998 Term, p. 13-2, sec. 13.351.


	13.36  Evidence In Particular Prosecutions
	13.361  In prosecution for sexual assault
	13.3611  Prior sexual conduct of sexual assault victim (including prior sexual assault on victim) in general
	 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 Term, p. 27-3, sec. 27.33.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶18-29.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 600 (1990): 1989 Term, p. 20-3, sec. 20.8331.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 (1987): 1986 Term, p. 204, sec. 10.81.
	 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 (1983): 1983 Term, p. 108, sec. 5.141.
	 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 (1983): 1982 Term, p. 82, sec. 5.141.
	 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 (1982): 1982 Term, p. 84, sec. 5.141.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶1-31.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8421.
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 94, sec. 5.142.
	 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 (Ct. App. 1982): 1982 Term, p. 84, sec. 5.141.
	 Milenkovic v. State, 86 Wis. 2d 272, 272 N.W.2d 320 (Ct. App. 1978): 1978 Term, p. 53, sec. 5.133.
	 For cases dealing with cross-examination regarding the complainant's prior sexual conduct in sex crimes case, see sec. 16.15.
	 For cases dealing with the rape shield law, see sec. 20.83.
	 For cases dealing generally with limitations on questioning regarding a victim's prior sexual conduct, see sec. 20.38332.
	 For cases dealing with the limitations imposed by the constitutional right of confrontation on the exclusion of evidence of the prior sexual conduct of a sexual assault victim, see sec. 27.33.
	 For cases dealing with the defendant's constitutional right to present a defense by introducing evidence of the complainant's prior sexual conduct, see sec. 28.52.

	13.3612  Prior sexual conduct between defendant and victim
	13.36121  For purpose of determining whether victim consented to alleged sexual intercourse or contact
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.

	13.36122  For purpose of establishing victim's motive for alleged false accusation of sexual
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.


	13.3613  Prior sexual assault on victim
	13.36131  For purpose of showing alternative source of victim's knowledge of sexual matters
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.

	13.36132  For purpose of providing alternative source for injuries alleged to have been caused by assault being tried
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.


	13.3614  Victim Syndromes
	13.36141  Rape (sexual assault) trauma syndrome
	 For cases dealing with this subject, see sec. 18.731.

	13.36142  Child sexual assault and incest victim syndrome
	 For cases dealing with this subject, see sec. 18.732.


	13.3615  Sex offender syndrome or profile evidence
	13.36151  Sex offender psychological profile
	 For cases dealing with this subject, see sec. 18.723.

	13.36152  Incestuous father profile
	 For cases dealing with this subject, see sec. 18.724.


	13.3616  Defendant's lack of diagnosable sexual disorder (i.e., lack of psychological characteristics of sex offender) or defendant's lack of character traits consistent with sexual disorder, offered by defendant to prove that he did not sexually assault child (Richard A.P. evidence)
	13.36161  In general
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶1-44.
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶9-26.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶1-29.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶5.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	13.36162  When defendant seeks to introduce this sort of evidence, state may have right to mental examination of defendant by state's expert
	 For cases dealing with this subject, see sec. 6.8962.

	13.36163  Admissibility of this type of evidence is not compelled under controlling Wisconsin authority, but rather is subject to discretionary determination of circuit court
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶1-44.


	13.3617  Other evidence
	13.36171  Evidence that tends to make it more or less probable that defendant is father of child conceived as result of sexual assault
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 18-5, sec. 18.611.

	13.36172  Evidence regarding child sexual assault victim's nightmares regarding threats made by assailant
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶32-35.

	13.36173  Expert testimony regarding psychosexual maturity of defendant
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶1-21.

	13.36174  District attorney's statement that mother of sexual assault victim appeared relieved when earlier decision not to file complaint was made
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶38-49.

	13.36175  Witness suggestibility and proper interrogation techniques for sexual assault victims, particularly young children
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶3.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶1, 27-29.


	13.3618  Other evidence (cont'd)
	13.36181  Observation of child sexual assault victim engaging in sexual activity on earlier occasion
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.

	13.36182  Evidence that defendant has not sexually assaulted other available children in prosecution for child sexual assault
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.

	13.36183  Testimony from police detective that it is common for victims not to immediately report sexual assault
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 11-9, sec. 11.4915.

	13.36184  Defendant's improper sexual activity with other persons
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 20-5, sec. 20.8231.
	 For cases dealing generally with other crimes, wrongs, or acts of the defendant to prove commission of present offense, see chapter 14.

	13.36185  Prior sexual conduct between defendant and victim for purpose of determining whether victim consented to alleged sexual intercourse or contact
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151.
	 For cases dealing with restrictions imposed by the rape shield statute on this type of evidence, see sec. 20.83441.

	13.36186  Opinion that victim's injury or physical condition was consistent with claimant's sexual assault
	 For cases dealing with this subject, see sec. 18.2594.

	13.36187  Evidence regarding attitude of victim's mother toward babies born out of wedlock
	 State v. Munoz, 200 Wis. 2d 391, 546 N.W.2d 570 (Ct. App. 1996): 1995 Term, p. 13-4, sec. 13.3612.

	13.36188  Opinion that victim was molested or sexually assaulted
	 For cases dealing with this subject, see sec. 18.2598.

	13.36189  Victim's ability or inability to ward off defendant's advances is irrelevant
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.


	13.3619  Other evidence (cont'd)
	13.36191  Testimony of friend of child sexual assault victim regarding conversations about sexual matters had with victim
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.

	13.36192  Medical testimony regarding possible causes of abnormally dilated hymen
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.

	13.36193  Evidence of animosities and biases existing between sexual assault victim's and defendant's families
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.

	13.36194  Codefendant's uncharged sexual assault on victim
	 State v. Patricia A.M., 176 Wis. 2d 542, 500 N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 13.3619A.

	13.36195  Evidence that prior to line-up at which victim identified defendant as assailant, victim did not appear to be upset
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611.

	13.36196  Semen-stained blanket
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 80, sec. 5.141.

	13.36197  Hypothetical question regarding whether victim could have slept through sexual intercourse
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.

	13.36198  Expert testimony on sleep when defendant accused of sexually assaulting unconscious person
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.

	13.36199  Post-assault conduct of sexual assault victim
	 For cases dealing with this subject, see sec. 20.8422.



	13.362  In prosecutions involving drunk driving
	13.3621  Evidence relating to defendant's refusal to submit to blood-alcohol test
	13.36211  Fact of refusal
	 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 Term, p. 200, sec. 12.7624.
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 (1987): 1986 Term, p. 265, sec. 13.6912.
	 State v. Crandall, 133 Wis. 2d 251, 394 N.W.2d 905 (1986): 1986 Term, p. 162, sec. 8.351.
	 State v. Sayles, 124 Wis. 2d 593, 370 N.W.2d 265 (1985): 1984 Term, p. 100, sec. 5.1482.
	 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 (1985): 1984 Term, p. 99, sec. 5.1482.
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 13.384.
	 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 (Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 13-2, sec. 13.36211.
	 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232.
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.
	 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 (Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221.
	 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 143, sec. 12.7622.
	 For cases dealing with constitutional limitations on the introduction of evidence of a defendant's refusal to submit to a blood-alcohol test, see secs. 22.4561 and 24.442.

	13.36212  Reason for refusal
	 State v. Sayles, 124 Wis. 2d 593, 370 N.W.2d 265 (1985): 1984 Term, p. 100, sec. 5.1482.
	 State v. Bolstad, 124 Wis. 2d 576, 370 N.W.2d 257 (1985): 1984 Term, p. 99, sec. 5.1482.

	13.36213  Compliance with implied consent law is prerequisite to admission
	 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 (1987): 1986 Term, p. 265, sec. 13.6912.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶14.
	 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232.
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.
	 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622.
	 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 (Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431.

	13.36214  No requirement that driver be informed that refusal to submit to test can be used against him
	 State v. Crandall, 133 Wis. 2d 251, 394 N.W.2d 905 (1986): 1986 Term, p. 162, sec. 8.351.

	13.36215  Evidence that defendant asked for, but was refused, alternative test for blood alcohol concentration
	 For cases dealing with this subject, see sec. 13.3628.

	13.36216  State's initiation of formal revocation proceedings based on refusal not required as prerequisite to admission
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.

	13.36217  Refusal to submit to preliminary breath test (PBT)
	 For cases dealing with this subject in the context of determining whether probable cause or reasonable suspicion exists, see sec. 44.563.


	13.3622  Evidence relating to defendant's refusal to submit to field sobriety test
	13.36221  In general
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶30.
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412.
	 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 (Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221.

	13.36222  Fact refusal
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.

	13.36223  Admission of this evidence does not violate privilege against self-incrimination
	 For cases dealing with this subject, see sec. 24.4423.


	13.3623  Evidence relating to field sobriety test (FST)
	13.36231  Admissibility of FST evidence in general
	 City of West Bend v. Wilkens, 2005 WI App 36, 278 Wis. 2d 643, 693 N.W.2d 324, at ¶1-24.

	13.36232  FST evidence is not "scientific" evidence that must meet standards for admissibility of scientific evidence
	13.36233  Videotape recording of FST
	 For cases dealing with this subject, see sec. 20.8581.

	13.36234  Refusal to take FST
	 For cases dealing with this subject, see sec. 13.3623.

	13.36235  Suppression of evidence on ground that FST was compelled under threat to government employee (e.g., police officer) that, if he or she did not give statement, he or she would lose job
	 For cases dealing with this subject, see sec. 24.62132.


	13.3624  Evidence of prior hospitalization for alcoholism
	 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 (1979): 1979 Term, p. 58, sec. 5.133.

	13.3625  Partition-ratio evidence
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	13.3626  Breath test results
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	13.3627  Evidence relating to degree of impairment caused by breath alcohol concentration in excess of statutory limit
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	13.3628  Evidence that defendant asked for, but was refused, alternative test for blood alcohol concentration
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 210, sec. 13.6342.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶20.

	13.3629  Other evidence
	13.36291  Police officer's testimony that he detected odor of marijuana when he stopped defendant
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.

	13.36292  Blood-alcohol chart
	 For cases dealing with this subject, see sec. 18.473.

	13.36293  Defendant's prior convictions to prove "prohibited alcohol concentration" element of crime when charge involves operation with blood alcohol concentration of .08 percent or more; i.e., defendant's prior convictions, etc., under Wis. Stat. § 343.307(1) offered to show he is subject to lower prohibited blood alcohol concentration
	 For cases dealing with this subject, see sec. 37.2141.



	13.363  In prosecutions involving controlled substances
	13.3631  Presence of weapons in premises alleged to be site of drug dealing
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 63, sec. 5.134.
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶35-39.

	13.3632  Expert opinion testimony by law enforcement officer that, based on items found on premises, residents of premises were engaged in drug dealing
	 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 (1992): 1991 Term, p. 13-6, sec. 13.3631.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.

	13.3633  Expert opinion testimony by law enforcement officer that gang activity and drug dealing are often related
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.

	13.3634  Evidence of plea bargain with person defendant contends was owner of controlled substance he is accused of possessing
	 State v. Hargrove, 159 Wis. 2d 69, 464 N.W.2d 14, 469 N.W.2d 181 (Ct. App. 1990): 1990 Term, p. 13-2, sec. 13.3611.

	13.3635  Evidence that defendant threatened to kill undercover officer to whom he sold controlled substance
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 13-6, sec. 13.3631.

	13.3636  Unexplained large quantity of cash and money orders found on defendant's person and in his clothing is probative of whether he was drug dealer, but has no tendency to establish that defendant knowingly possessed controlled substance
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.

	13.3637  Placement of hands behind back in "classic handcuff position" when approached by police
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.

	13.3638  Defendant's association with person who evidence indicated had been involved in drug dealing
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.

	13.3639  Defendant's association with Outlaws motorcycle gang
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.


	13.364  In prosecution for battery to, or resisting or obstructing, officer
	13.3641  Prior confrontation with police
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 230, sec. 12.7262.

	13.3642  Evidence of defendant's refusal to submit to blood-alcohol test, to demonstrate defendant's conduct toward police
	 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 (Ct. App. 1999): See sec. 44.564.


	13.365  In prosecutions where defendant's conviction of felony is element of offense
	13.3651  Admissibility of evidence that defendant is convicted felon or evidence of nature of felony, when defendant is ready to stipulate he is convicted felon
	 Old Chief v. United States, 117 S. Ct. 644 (1997): 1996 Term, p. 38-3, sec. 38.1313.
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-54.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶27.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶25-34.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.
	 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 139 (Ct. App. 1991): 1990 Term, p. 38-1, sec. 38.1121.
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 38.1121.


	13.366  In prosecutions for battery
	13.3661  Testimony of pharmacist regarding effect of medication defendant had taken to show he lacked intent to harm or felt need to defend himself
	 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 33.1121.

	13.3662  Evidence that defendant, after biting victim, said, "I've got AIDS and now you've got it."
	 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 33.1122.


	13.367  In prosecutions for theft, robbery, and other property crimes
	13.3671  Defendant's possession of property other than that to which charge relates
	 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 (Ct. App. 1989): 1988 Term, p. 13-4, sec. 13.3621.
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311.

	13.3672  Fact that victim defecated in pants
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211.


	13.368  In prosecutions for criminal trespass to medical facility
	13.3681  Evidence regarding abortions performed in facility, facility's profitability, employe's attitude toward abortion, etc.
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 13-4, sec. 13.3631.


	13.369  In prosecutions for other offenses
	13.3691  In prosecutions for child neglect
	13.36911  Evidence that social services department had contacts with defendant regarding child that did not result in any action on part of department
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 13-3, sec. 13.3621.

	13.36912  Evidence that defendant received AFDC payments and food stamps
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, sec. 20.8422.


	13.3692  In prosecutions involving receipt of public assistance
	13.36921  Evidence that, as a result of billing practices of health care provider, hours billed were actually worked although not necessarily on dates indicated, to show that misrepresentation on medical assistance form was not material
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 13-2, sec. 13.3641.


	13.3693  In prosecutions for fleeing traffic officer
	13.36931  Fact that defendant was on parole and/or violating conditions of that parole at time of flight
	 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 (Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281.


	13.3694  In prosecutions for enticing child
	13.36941  Fact that defendant was on parole and/or violating conditions of that parole at time of enticement
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.


	13.3695  In prosecutions involving obscenity
	13.36951  Admissibility of survey of community attitudes toward sexually explicit material
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.

	13.36952  "Comparable" sexually explicit material
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.


	13.3696  In prosecutions for failure to support
	13.36961  Evidence of defendant's incarceration to establish defense of inability to pay
	 For cases dealing with this subject, see sec. 38.65876.


	13.3697  In prosecutions for exposing child to harmful material
	13.36971  Admissibility of material, when defendant ready to stipulate that it is harmful
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.


	13.3698  In prosecutions involving child pornography
	13.36981  Evidence of Internet news groups to which defendant subscribes to demonstrate that he knowingly possessed child pornography
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.


	13.3699  In prosecutions for offenses involving criminal negligence
	13.36991  Evidence of defendant's use of marijuana prior to incident
	 For cases dealing with this subject, see sec. 13.3952.




	13.37  Evidence Relating To Victims And Witnesses Of Crime
	13.371  Mental condition and capacity of witness
	 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 (1979): 1979 Term, p. 58, sec. 5.134.
	 For cases dealing with the admissibility of psychiatric or psychologic testimony relating to the mental condition or capacity of a witness, see sec. 18.522.

	13.372  Threats against victims and witnesses
	 For cases dealing with this subject, see sec. 13.32.

	13.373  Character of victims and witnesses
	 For cases dealing with this subject, see secs. 20.8211 and 20.8221.

	13.374  Specific instances of conduct of victims and witnesses
	 For cases dealing with this subject, see secs. 20.8212 and 20.8222.

	13.375  Victim syndrome evidence
	13.3751  Rape trauma syndrome
	 For cases dealing with this subject, see sec. 18.731.

	13.3752  Child sexual assault and incest victim syndrome
	 For cases dealing with this subject, see sec. 18.732.

	13.3753  Battered child syndrome
	 For cases dealing with this subject, see sec. 18.733.

	13.3754  Battered woman syndrome
	 For cases dealing with this subject, see sec. 18.734.


	13.376  Witness's offer to take, or taking of, polygraph examination
	 For cases dealing with this subject, see sec. 13.3842.

	13.377  Witness's bias or motive
	13.3771  Witness's bias or motive for testifying
	13.37711  In general
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 16-2, sec. 16.142.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 58, sec. 5.138.
	 For cases dealing with the admissibility of evidence relating to unrelated plea bargains between the prosecution and a state's witness, see sec. 13.37995.
	 For cases dealing with the admissibility of evidence regarding why a state's witness was granted immunity, see sec. 13.3794.
	 For cases dealing with this subject in the context of impeaching a witness, see sec. 16.22.

	13.37712  When police officer is witness and defendant testifies that officer abused him
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶1-25.


	13.3772  Witness's motive for recantation of accusation
	13.37721  In general
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶29-31.

	13.37722  When defendant attacks credibility of hearsay declarant who has implicated defendant in crime by introducing testimony of witness that declarant has recanted accusation, state may introduce evidence of witness's gang affiliation to provide motive for declarant's recantation
	 For cases dealing with this subject, see sec. 15.743.



	13.378  Opinion concerning witness's credibility
	 For cases dealing with this subject, see sec. 20.841.

	13.379  Other evidence
	13.3791  Failure of witness to appear at previous trial dates
	 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 (1980): 1979 Term, p. 58, sec. 5.136.

	13.3792  Victim's statement he/she did not want defendant to go to jail
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 62, sec. 5.133.

	13.3793  Prior conviction of witness
	13.37931  When offered to impeach witness's credibility
	 For cases dealing with this subject, see sec. 16.141.

	13.37932  When offered for purpose other than impeaching credibility
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶12-18.

	13.37933  Using prior conviction(s) to impeach credibility is different from using prior conviction(s) in connection with some other issue in case
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶16.


	13.3794  Why witness granted immunity
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 40, sec. 5.133.

	13.3795  Evidence of address of crime victim or family member or employer
	13.3796  Victim's prior sexual conduct
	 For cases dealing with this subject, see sec. 13.3611.

	13.3797  Fact that victim or witness has not commenced civil lawsuit against defendant
	 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 (1989): 1988 Term, p. 13-5, sec. 13.373.

	13.3798  Nature and extent of victim's injuries
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 13-5, sec. 13.372.

	13.3799  Other evidence
	13.37991  State of mind of victim
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.

	13.37992  Credibility of witnesses
	 For cases dealing with this subject, see secs. 18.251, 18.52, and 20.841.

	13.37993  Reason for witness's recantation of accusation
	 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 (Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731.

	13.37994  Post-assault conduct of sexual assault victim
	 For cases dealing with this subject, see sec. 20.8422.

	13.37995  Prior unrelated plea bargains between prosecution and state's witness
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 58, sec. 5.131.

	13.37996  Witness's multiple personality disorder
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	13.37997  Witness suggestibility and proper interrogation techniques for crime victims and witnesses, particularly young children
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶3.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶1, 27-29.

	13.37998  Fact that witness is on probation
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶25.




	13.38  Other Evidence
	13.381  Evidence that person other than defendant committed crime
	13.3811  In general
	 Holmes v. South Carolina, 126 S. Ct. 1727 (2006).
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶157-183.
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 899 (1997): 1996 Term, p. 13-5, sec. 13.3841.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 580 (1989): 1988 Term, p. 13-6, sec. 13.3822.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 58, sec. 5.132.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶44-45.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.
	 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 (Ct. App. 1994): 1994 Term, p. 13-6, sec. 13.3811.
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311.
	 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 (Ct. App. 1984): 1984 Term, p. 118, sec. 5.893.
	 For cases dealing generally with the admissibility of evidence tending to show that someone other than the defendant committed the crime charged, see sec. 28.51.

	13.3812  Motive and opportunity of other person to commit crime with which defendant charged
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶157-183.
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311.
	 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 (Ct. App. 1984): 1984 Term, p. 118, sec. 5.893.

	13.3813  Commission of crimes similar to that for which defendant is standing trial, but which occurred while defendant was in custody
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 13-4, sec. 13.381.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶45.

	13.3814  Confession of other person
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 58, sec. 5.132.

	13.3815  Evidence that other person had committed similar crime
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 580 (1989): 1988 Term, p. 13-6, sec. 13.3822.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311.
	 For cases dealing with the admissibility of other crimes evidence to show that third party committed crime with which defendant charged, see sec. 14.321.

	13.3816  Threats by other person to harm victim or victim's property
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311.

	13.3817  Evidence, in case raising defense of mistaken identity, of other suspects matching defendant's description
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61.

	13.3818  Denny test for determining admissibility of this sort of evidence
	13.38181  Test in general
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶157-183.

	13.38182  Does not apply to "frame-up" evidence
	 For cases dealing with this subject, see sec. 13.3952.

	13.38183  Only applicable when evidence admitted to establish "motive" of one or more third parties to commit charged crime
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.


	13.3819  Other evidence and matters
	13.38191  Victim's reaction upon seeing photograph of person who defendant claims was assailant
	 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 28-2, sec. 28.51.

	13.38192  When there is series of similar crimes, fact that state is unable to prove that defendant committed all of the crimes does not tend to establish that he did not commit any of them
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶45.

	13.38193  Evidence that defendant was mistakenly identified as perpetrator of similar crime occurring about the same time and in the same area as charged crimes
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶23-30.



	13.382  Mathematical probability evidence
	 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 (Ct. App. 1988): 1987 Term, p. 13-6, sec. 13.382.

	13.383  Defendant's acquittal of related crime
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 98, sec. 8.571.
	 For cases dealing with the defendant's constitutional right to introduce evidence of his acquittal of a related crime, see sec. 28.53.

	13.384  Offer to take, or taking of, polygraph examination
	13.3841  Offer or taking by defendant
	13.38411  In general
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶39-41.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶23-31.
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 13.384.
	 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 (Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 73, sec. 5.131.
	 State v. Craft, 93 Wis. 2d 55, 286 N.W.2d 619 (Ct. App. 1979): 1979 Term, p. 58, sec. 5.137.

	13.38412  When offer to take test is result of attorney's suggestion or direction
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶40.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶23-31.

	13.38413  Requirement that defendant believed results would be admissible
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶39, 41.


	13.3842  Offer or taking by witness
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 72, sec. 5.816.
	 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 (Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312.
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611.


	13.385  Offer to take DNA test
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 13.384.

	13.386  Habit; routine practice
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶17.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 13-7, sec. 13.383.

	13.387  Codefendant's conduct
	13.3871  Flight
	 State v. Winston, 120 Wis. 2d 500, 355 N.W.2d 553 (Ct. App. 1984): 1984 Term, p. 97, sec. 5.1421.

	13.3872  Guilty plea
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 40, sec. 5.134.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 55, sec. 5.31.


	13.388  Evidence of defendant's consciousness of innocence
	13.3881  In general
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 13.384.

	13.3882  Defendant's offer to take, or taking of, polygraph examination
	 For cases dealing with this subject, see sec. 13.384.

	13.3883  Defendant's offer to take DNA test
	 For cases dealing with this subject, see sec. 13.385.


	13.389  Other evidence
	13.3891  Defendant's motive for committing crime
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 13-7, sec. 13.385.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 96, sec. 5.144.
	 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 (Ct. App. 1980): 1980 Term, p. 62, sec. 5.131.

	13.3892  Speculation by police investigator that perpetrator of crime was left-handed
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶48.

	13.3893  Defendant's solicitation of murder of victim or other witness to crime
	 For cases dealing with this subject, see sec. 13.3383.

	13.3894  Silence in face of accusation
	 For cases dealing with this subject, see sec. 20.8697.

	13.3895  Witness's inability to identify, at preliminary examination, defendant as perpetrator of another robbery defendant is believed to have committed after witness has identified him at lineup
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶42-45.

	13.3896  Evidence in ch. 980 commitment proceeding that respondent will be on probation or parole if not adjudicated and committed as sexually violent person
	 For cases dealing with this subject, see sec. 10.7896.

	13.3897  Detective's testimony that, in the past, he had found certified medical records to be reliable
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶17.

	13.3898  Evidence of misidentification of defendant
	13.38981  Evidence that defendant was mistakenly identified as perpetrator of similar crime occurring about the same time and in the same area as charged crimes
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶23-30.


	13.3899  Where witness's identification is at issue, evidence that witness knew defendant because he had been in jail with him
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶47.



	13.39  Other Evidence (cont'd)
	13.391  Solicitation of perjury
	13.3911  By defendant
	 For cases dealing with this subject, see sec. 13.336.

	13.3912  By third party
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 79, sec. 4.383.


	13.392  Flight
	13.3921  By defendant
	 For cases dealing with this subject, see sec. 13.332.

	13.3922  By codefendant
	 For cases dealing with this subject, see sec. 13.3871.


	13.393  Criminal complaint
	13.3931  In general
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822.

	13.3932  When defendant's confession denies and admits matters in complaint
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822.


	13.394  Defendant's explanation for making confession or incriminating admission
	13.3941  In general
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852.

	13.3942  Explanation that he confessed or made incriminating admission to protect someone else who had previously been convicted of similar offense
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852.


	13.395  Other evidence
	13.3951  "Frame-up" evidence
	13.39511  In general
	 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 899 (1997): 1996 Term, p. 13-5, sec. 13.3841.

	13.39512  Denny test for determining admissibility of evidence that someone other than defendant committed crime is not applicable to "frame-up" evidence
	 State v. Richardson, 210 Wis. 2d 694, 563 N.W.2d 899 (1997): 1996 Term, p. 13-5, sec. 13.3841.


	13.3952  Defendant's use of marijuana, to prove criminal negligence
	13.39521  Admissibility of this evidence
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶41-56.

	13.39522  Need for "conditional relevance" instruction when this evidence admitted
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶57.


	13.3953  Testimony regarding characteristics of people living in community from which defendant and/or witnesses come
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶1, 16-17.

	13.3954  Defendant's criminal history
	13.39541  In general
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶81-90.

	13.39542  As evidenced by document that witness testified was a bail bond for defendant in another criminal case
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶81-90.



	13.396  Other evidence (cont'd)
	13.3961  Defendant's homosexuality
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 13-7, sec. 13.385.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 96, sec. 5.144.

	13.3962  Evidence offering explanation for defendant's failure to testify
	 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 (Ct. App. 1997): 1997 Term, p. 13-13,sec. 13.382.

	13.3963  Letter written by defendant displaying angry, demeaning, and disrespectful attitude toward girlfriend
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1998 Term, p. 13-6, sec. 13.3613.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1998 Term, p. 13-10, sec. 13.3613.

	13.3964  Prosecutor's statement in prior prosecution regarding credibility of state's witness in present prosecution
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	13.3965  Statement of prosecutor in prior proceeding to demonstrate defendant's intent, belief or state of mind at time he gave testimony for which he is being prosecuted for defamation and perjury
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	13.3966  Evidence regarding element that defendant admits
	13.39661  Evidence of defendant's prior convictions, etc., offered to show status required to make conduct criminal, when defendant admits status
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶28.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶25-34.

	13.39662  Evidence relating to element not inadmissible when such evidence necessary for full evidentiary richness and narrative integrity in state's presentation of case
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.

	13.39663  Evidence of defendant's prior conviction, when defendant admits conviction and is ready to stipulate to it
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-54.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶27.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶25-34.


	13.3967  Defendant's prior, general threat to shoot anyone who interrupted him in the course of his criminal activity
	 For cases dealing with this subject, see sec. 13.324.

	13.3968  Evidence relating to element of charged crime that defendant does not dispute at trial
	 For cases dealing with this subject, see sec. 13.128.

	13.3969  Evidence relating to element of offense to which defendant is ready to stipulate
	 For cases dealing with this subject, see sec. 12.6127.


	13.397  Other evidence (cont'd)
	13.3971  Testimony expressed in terms of possibility
	 For cases dealing with this subject, see sec. 13.123.

	13.3972  Evidence of unrelated violations of written work rules and regulations when defendant prosecuted for criminal activity while on job
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	13.3973  Absence of fingerprints
	 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 (Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111.

	13.3974  Absence of gun powder residue
	 State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 (Ct. App. 1999): 1998 Term, p. 6-29, sec. 6.8111.

	13.3975  Polling data and survey results; survey of community attitudes
	13.39751  In general
	 For cases dealing with this subject, see sec. 20.8571.

	13.39752  Attitudes toward sexually explicit material in prosecution for crime involving obscenity
	 For cases dealing with this subject, see sec. 13.36951.


	13.3976  Demeanor of victim's parents at hospital (e.g., lack of being surprised by victim's injuries) offered by homicide defendant who has asserted that parents, not defendant, inflicted fatal injuries on victim
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.

	13.3977  Defendant's jealousy of victim
	 For cases dealing with this subject, see sec. 20.8591.

	13.3978  Evidence of defense witness's substantial sentences, and lack of any realistic possibility of parole eligibility under them, offered to impeach witness's claim that he committed crime with which defendant charged by showing that witness had nothing to lose by making that claim
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 19.311.

	13.3979  Possible penalties for offense
	 For cases dealing with the impropriety of a prosecutor's reference to possible penalties in closing argument, see sec. 8.4397.


	13.398  Other evidence (cont'd)
	13.3981  Evidence that police did not pursue other leads in case vigorously or at all
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61.

	13.3982  Pending investigations concerning alleged sexual conduct with patients by psychiatrist-witness
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 16-2, sec. 16.142.

	13.3983  Expert testimony about gangs and their activities
	 For cases dealing with this subject, see sec. 18.256.

	13.3984  After-the-fact explanation that events did not unravel as one wanted them to is irrelevant to state of mind at time events were transpiring
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 32-1, sec. 32.1112.

	13.3985  Testimony that witness did not tell story admitted at trial on other occasions
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 15-12, sec. 15.71.

	13.3986  Testimony about victim's wounds
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 58, sec. 5.135.

	13.3987  Vacillation of arrestees
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 58, sec. 5.1392.

	13.3988  Pending investigations concerning alleged sexual misconduct with patients by psychiatrist-witness
	 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 (Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142.

	13.3989  Evidence relating to defendant's mental condition
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842.
	 For cases dealing with psychiatric evidence relating to a defendant's mental condition, see secs. 18.53 and 18.54.


	13.399  Other evidence (cont'd)
	13.3991  Evidence that the defendant has never been convicted of a crime or has not engaged in other criminal conduct
	13.39911  In general
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211.

	13.39912  Evidence that defendant has not sexually assaulted other available children in prosecution for sexual assault of a child
	 For cases dealing with this subject, see sec. 13.36182.


	13.3992  Evidence completing story of crime
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 58, sec. 5.1391.
	 For cases dealing with the admissibility of other crimes evidence to complete the story of the crime, see sec. 14.237.

	13.3993  Defendant's possession of a weapon
	 Thompson v. State, 83 Wis. 2d 134, 265 N.W.2d 467 (1978): 1977 Term, p. 41, sec. 5.21.

	13.3994  Verdict in another case
	13.39941  Case(s) holding that verdict is opinion, not admissible fact
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 98, sec. 8.571.

	13.39942  Case(s) holding that jury is not witness and verdict is not opinion
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶38.


	13.3995  Evidence of intoxication to show untrustworthiness of defendant's statement
	13.39951  In general
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.

	13.39952  Evidence of preliminary breath test results
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.


	13.3996  Evidence of crime of which defendant was previously acquitted
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	13.3997  Fact that defendant was on parole and/or violating condition of that parole at time of offense
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.
	 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 (Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281.

	13.3998  Evidence that defendant threatened to kill undercover officer to whom he sold controlled substance
	 For cases dealing with this subject, see sec. 13.3635.

	13.3999  Evidence of past uncontrolled or violent behavior to show likelihood of future uncontrolled or violent behavior
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶22.





	Chapter 14  Other Crimes, Wrongs, Or Acts Evidence
	14.1  General Rule: Inadmissible To Prove Character
	14.11  In General
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	14.12  Exceptions To General Rule
	 For cases dealing with this subject, see sec. 14.2.

	14.13  Determining Whether Evidence Is Other Crimes, Wrongs, Or Acts Evidence
	14.131  In general
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	14.132  Flight is not other acts evidence
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶29.

	14.133  Evidence is not "other acts" evidence if it is part of panorama of evidence needed to completely describe crime that occurred and is thereby inextricably intertwined with crime
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	14.14  Other Matters
	14.141  Applicability of general rule to evidence of other crimes, wrongs, or acts of third parties
	 For cases dealing with this subject, see sec. 14.322.

	14.142  Admissibility of other crimes evidence not controlled by predispositions or presumptions in favor of or against admissibility, but rather by well-established rules of evidence
	 For cases dealing with this subject, see sec. 14.281.

	14.143  Other crimes, wrongs, or acts evidence rule not applicable when prior convictions used for impeachment purposes
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	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.

	14.145  Other crimes, wrongs, or acts evidence not excluded because it is irrelevant, but because it is unfairly prejudicial
	 Old Chief v. United States, 117 S. Ct. 644 (1997): 1996 Term, p. 14-1, sec. 14.132.

	14.146  Other crimes rule not applicable at sentencing
	 State v. Spears, 220 Wis. 2d 720, 585 N.W.2d 161 (Ct. App. 1998): 1998 Term, p. 14-1, sec. 14.131.

	14.147  Defendant's formal concession of, or stipulation to, element of offense may render evidence relevant to that element inadmissible
	 For cases dealing with this subject, see secs. 12.6127 and 14.2154.

	14.148  Reasons for rule excluding other-acts evidence
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶54.
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶11.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶30.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶49.

	14.149  Other matters
	14.1491  General rule does not apply in commitment proceeding under ch. 980, Wis. Stats., to evidence offered to prove that respondent has mental disorder that makes it substantially probable that he or she will commit acts of sexual violence in future
	 For cases dealing with this subject, see sec. 10.7862.

	14.1492  General rule excluding other acts evidence is limited to evidence used to prove past acts; it does not exclude other acts evidence introduced to prove future conduct or behavior
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶1-14.




	14.2  Exceptions: Admissible For Other Purposes
	14.21  General Principles
	14.211  Rule that evidence is admissible for other purposes in general
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶20.

	14.212  Purposes for which evidence may be used in general
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶15.
	14.2121  In general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶54, 62-63.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶19.
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶11-12.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶29, 54.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶127.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 14-3, sec. 14.234.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 98, sec. 5.2233.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 97, sec. 5.2221.
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 81, sec. 5.2231.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 111, sec. 5.2233.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 109, sec. 5.221.
	 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 (1982): 1982 Term, p. 85, sec. 5.222.
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 64, sec. 5.221.
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 35, sec. 3.32.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 64, sec. 5.221.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 65, sec. 5.221.
	 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 (1980): 1979 Term, p. 59, sec. 5.221.
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 59, sec. 5.221.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶20.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶14.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶28.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶32.
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶8.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 14-1, sec. 14.131.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 (Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 36.1723.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.212.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.231.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 103, sec. 5.2231.
	 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 (Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 41, sec. 3.321.

	14.2122  Purposes specified in statute are merely illustrative and not exclusive
	 For cases dealing with this subject, see sec. 14.213.


	14.213  Three-prong test to be employed to determine admissibility (Sullivan analysis)
	 Huddleston v. United States, 108 S. Ct. 1496 (1988): 1987 Term, p. 14-1, sec. 14.212.
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶57-60.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶20.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶32, 54-75.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶50.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8.36, sec. 8.6811.
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 14-3, sec. 14.234.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶9.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶21.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶15.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶16.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶27.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶14.
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶9.
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶26.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶39.
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶14.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶28.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶17-18.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶34.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶8.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶39.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶17.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶10.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶2-5.
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶9.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 (Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 38.1121.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.212.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232.

	14.214  Purposes not limited to those specified in statute governing admissibility of "other crimes, wrongs, or acts" evidence (i.e., Wis. Stat. § 904.04(2))
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶63.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶19.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶54.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶14.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112.

	14.215  Applicability of exceptions to other crimes, wrongs, or acts of third parties
	 For cases dealing with this subject, see sec. 14.322.

	14.216  When element not in issue, other crimes evidence relevant to that element is not admissible
	14.2161  In general
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-7, sec. 14.2141.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶17.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234.
	 For cases dealing generally with the admissibility and relevancy of evidence going to element defendant does not dispute, see sec. 13.128.

	14.2162  All elements of crime are in issue whether or not defendant disputes element
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶69.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶77, 121.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶48.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶26-27.
	 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 14.2153.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 For cases dealing with state's right to introduce other crimes evidence relevant to issue it must prove even though defendant does not contest issue, see sec. 14.217.

	14.2163  Intent is in issue notwithstanding defendant's denial of commission of any criminal act
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.

	14.2164  If defendant offers to formally concede, admit, or stipulate to element (e.g., status element, such as prior conviction), evidence relevant to that element may not be admissible
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶27.
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶20-21.
	14.21641  In general
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-54.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶100-133.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶25-34.
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶4-8.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶14, 41-49.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 (Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 14.2153.
	 For cases dealing generally with this subject, see sec 12.6127.

	14.21642  Defense counsel not required to enter into stipulation to avoid being found ineffective
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶7.

	14.21643  Court and prosecutor are not required to accept concession or stipulation
	 For cases dealing with this subject, see sec. 14.2162.

	14.21644  If defendant concedes or stipulates to element and, therefore, other crimes evidence relevant to that element is not admitted, defendant forfeits right to complain about trial court's ruling admitting other crimes evidence
	 For cases dealing with this subject, see sec. 14.345.


	14.2165  State may introduce other crimes evidence relevant to issue it must prove even though defendant does not contest issue
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.214.
	 For cases dealing with principle that all elements of crime are in issue whether or not defendant disputes element, see sec. 14.2152.


	14.217  Defendant's formal concession of, or stipulation to, element of offense to which other acts evidence relates (Wallerman stipulation)
	14.2171  Validity of
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶100-118, 136.

	14.2172  Court and prosecutor are not required to accept concession or stipulation
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶118-130.

	14.2173  May render evidence relevant to that element inadmissible
	 For cases dealing with this subject, see sec. 14.2154.

	14.2174  Defense counsel not required to enter into stipulation to avoid admission of other acts evidence
	 For cases dealing with this subject, see sec. 14.21542.


	14.218  Admissibility of other crimes evidence not controlled by predispositions or presumptions in favor of or against admissibility, but rather by well-established rules of evidence
	 For cases dealing with this subject, see sec. 14.281.

	14.219  Other matters
	14.2191  Other-acts-evidence rule not limited to acts, but also includes verbal statements even when not acted upon
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.

	14.2192  Admissibility of evidence that does not specifically detail prior crime, wrong or act, but conveys message that prior crime, wrong or act was engaged in, is analyzed under law of "other crimes, wrongs or acts" evidence
	 For cases dealing with this subject, see sec. 14.144.

	14.2193  Defendant's formal concession of or stipulation to element of offense may render evidence relevant to that element inadmissible
	 For cases dealing with this subject, see sec. 14.2154.

	14.2194  Determining whether evidence is other crimes, wrongs, or acts evidence
	 For cases dealing with this subject, see sec. 14.13.

	14.2195  Other crime, wrong, or act need not precede crime at issue
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.



	14.22  Greater Latitude Rule Applicable In Particular Types Of Cases
	14.221  Sex crimes cases, particularly those involving children
	14.2211  In general
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶83-88.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶51-52.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 97, sec. 5.2221.
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 81, sec. 5.2221.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 (1982): 1982 Term, p. 85, sec. 5.222.
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 59, sec. 5.222.
	 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 258 (1978): 1977 Term, p. 42, sec. 5.224.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶17.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶14.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶9.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶18.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶10, 12.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶2-3.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.231.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232.
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 103, sec. 5.222.

	14.2212  Greater latitude rule in sex crimes cases applies to all stages or steps of admissibility analysis
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶53.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶14.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶9.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶18.

	14.2213  Greater latitude rule in sex crimes cases does not apply only to prior acts of sexual assault or other sexual activity, but to all other acts
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶83-88.

	14.2214  Greater latitude rule applicable in child sexual assault cases applies when adult victim functions at level of child due to diabilities
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶17, 19.

	14.2215  Greater latitude rule applies  not only to prior sexual assaults, but also to defendant's possession of pornography
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶19.


	14.222  Child physical abuse and death cases
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 81, sec. 5.2222.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 110, sec. 5.722.


	14.23  First Prong Of Test For Admissibility: Evidence Must Be Offered For Permissible Purpose
	14.231  General principles
	14.2311  In general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶61-63.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶20-21.

	14.2312  Purposes for which evidence may be admitted in general
	 For cases dealing with this subject, see sec. 14.211.

	14.2313  There is no requirement that purpose for which evidence of other act is proffered be element of crime
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶30.

	14.2314  Proponent of evidence must demonstrate proper purpose by preponderance of evidence
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶63.


	14.232  To prove intent
	14.2321  In general
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.
	 United States v. Lane, 106 S. Ct. 725 (1986): 1985 Term, p. 26, sec. 2.351.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶70.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶4.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 98, sec. 5.2233.
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 81, sec. 5.2231.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 111, sec. 5.2233.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 76, sec. 5.451.
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 35, sec. 3.32.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 64, sec. 5.221.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 65, sec. 5.2231.
	 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 (1980): 1979 Term, p. 60, sec. 5.2234.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 41, sec. 5.221.
	 Peasley v. State, 83 Wis. 2d 224, 265 N.W.2d 506 (1978): 1977 Term, p. 41, sec. 5.221.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶17.
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶15.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶40.
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶17, 20.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶28.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶17-25.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶5-22.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶8-17.
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶11.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.
	 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 (Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281.
	 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 14.2153.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232.
	 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 411 (Ct. App. 1985): 1985 Term, p. 174, sec. 12.3322.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 103, sec. 5.2231.
	 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 (Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 112, sec. 5.2233.
	 Vanlue v. State, 87 Wis. 2d 455, 275 N.W.2d 115 (Ct. App. 1978): 1978 Term, p. 54, sec. 5.21.

	14.2322  Intent is in issue notwithstanding defendant's denial of commission of any criminal act
	 For cases dealing with this subject, see sec. 14.2153.

	14.2323  When state does not have to prove intent, other-acts evidence is not admissible to show proof of intent
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶17.
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶11.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.

	14.2324  To prove that police officer intended to frame defendant
	 For cases dealing with this subject, see sec. 14.2578.


	14.233  To prove motive
	 For cases dealing with this subject, see sec. 45.2983.
	14.2331  Motive of defendant for committing crime
	14.23311  In general
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶4, 60.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶58, 62, 84.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 97, sec. 5.2221.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 76, sec. 5.451.
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 35, sec. 3.32.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 64, sec. 5.221.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 59, sec. 5.2232.
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 59, sec. 5.2231.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶1-39.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶17.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶28.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶5-22.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶28-31.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶8-17.
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶12.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 (Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281.
	 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 14.2153.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 14-9, sec. 14.232.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.231.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 103, sec. 5.2231.
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 103, sec. 5.222.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 41, sec. 3.321.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 65, sec. 5.2234.

	14.23312  When state does not have to prove intent, other-acts evidence is not admissible to show proof of motive
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶17.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.

	14.23313  Other crimes evidence may be admitted to establish motive if there is relationship between other acts and charged offense or if there is a purpose or intent element to the charged crime
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶30.
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶12.

	14.23314  When defendant charged with committing sexual assault involving unusual sexual activity, defendant's possession of pornography displaying that activity may be introduced to prove motive
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶1-39.

	14.23315  There is no requirement that motive that other act is offered to  prove be element of crime
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶30.

	14.23316  To provide motive for shooting victim other than self-defense, when defendant claims self-defense
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶1-106.


	14.2332  Motive of victim to falsely accuse defendant of committing crime
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.

	14.2333  Motive of witness to lie
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶15-16.


	14.234  To prove opportunity
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶4, 60.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶17, 20.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 65, sec. 5.2234.

	14.235  To prove scheme or plan
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶4, 59.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 97, sec. 5.2221.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 111, sec. 5.2233.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 109, sec. 5.221.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 76, sec. 5.451.
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 35, sec. 3.32.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 65, sec. 5.2231.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 60, sec. 5.2235.
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 59, sec. 5.2231.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶8-17.
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶13.
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221.
	 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 (Ct. App. 1985): 1984 Term, p. 101, sec. 5.21.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 103, sec. 5.222.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 41, sec. 3.321.
	 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 (Ct. App. 1980): 1980 Term, p. 65, sec. 5.2232.

	14.236  To prove or disprove identity
	14.2361  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶70.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶28-29.

	14.2362  By showing alleged perpetrator's mode or method of operation (modus operandi)
	14.23621  In general
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 14-3, sec. 14.234.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 111, sec. 5.2233.
	 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 (1982): 1982 Term, p. 85, sec. 5.222.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 76, sec. 5.451.
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 35, sec. 3.32.
	 Francis v. State, 86 Wis. 2d 554, 273 N.W.2d 310 (1979): 1978 Term, p. 54, sec. 5.221.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶28-29.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 (Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311.
	 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 (Ct. App. 1985): 1984 Term, p. 101, sec. 5.21.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.
	 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 (Ct. App. 1980): 1980 Term, p. 65, sec. 5.2232.

	14.23622  When evidence offered to prove identity of third party as person who committed crime with which defendant charged
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.


	14.2363  To disprove identity of defendant as perpetrator by showing that he was mistakenly identified as perpetrator of similar crime occurring about the same time and in the same area as charged crimes
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶23-30.


	14.237  To prove knowledge
	14.2371  In general
	 Huddleston v. United States, 108 S. Ct. 1496 (1988): 1987 Term, p. 14-3, sec. 14.26.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 98, sec. 5.2233.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶45-52.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.

	14.2372  Prior abuse of different child in prosecution for child homicide
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶45-52.

	14.2373  To prove knowledge that person defendant shot was police officer, to rebut claim of self-defense
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶1-106.


	14.238  To complete story of crime and to put charges in context
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶1-106.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶22-24.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶4, 58.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 110, sec. 5.2232.
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 35, sec. 3.32.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶18.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 (Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 14-9, sec. 14.232.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 14-3, sec. 14.34.
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 14-2, sec. 14.234.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 104, sec. 5.2234.
	 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 (Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232.
	 For cases dealing generally with the admissibility of evidence completing the story of the crime, see sec. 13.3992.

	14.239  To prove absence of mistake or accident
	14.2391  In general
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶4, 61.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶58, 84.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 98, sec. 5.2233.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 64, sec. 5.221.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 65, sec. 5.2231.
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶15-16.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶40.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶28.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶17-25.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶5-22.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶45-52.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶28-31.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 103, sec. 5.2231.

	14.2392  Evidence may be admitted for this purpose even though crime charged has no specific intent element
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.

	14.2393  Prior abuse of different child in prosecution for child homicide
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶45-52.

	14.2394  To prove that abusive conduct ascribed to officer-witness by defendant was not accident
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶15-16.



	14.24  First Prong Of Test For Admissibility: Evidence Must Be Offered For Permissible Purpose (cont'd)
	14.241  To show depravity of mind
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 64, sec. 5.221.
	 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 (1979): 1978 Term, p. 54, sec. 5.223.

	14.242  To prove consciousness of guilt
	14.2421  In general
	 State v. Bettinger, 100 Wis. 2d 691, 303 N.W.2d 585 (1981): 1980 Term, p. 35, sec. 3.32.
	 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 617 N.W.2d 902, 2000 Term WCA-75, at ¶1-8.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331.

	14.2422  By showing defendant's solicitation of murder of victim or other witness to crime
	 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 617 N.W.2d 902, 2000 Term WCA-75, at ¶1-8.


	14.243  To refute defendant's misidentification theory
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 59, sec. 5.2233.

	14.244  To prove negligent driving
	 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 (1978): 1977 Term, p. 41, sec. 5.222.

	14.245  To show bias of witness
	14.2451  In general
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 41, sec. 5.223.

	14.2452  When police officer is witness
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶15-16, 22.


	14.246  To attack credibility of defendant when he has denied conduct on direct examination
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 42, sec. 5.225.

	14.247  To prove that death was caused by defendant's criminal act, rather than naturally
	 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 (Ct. App. 1988): 1987 Term, p. 8-21, sec. 8.823.

	14.248  To prove basis for charged offense
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	14.249  To prove entrapment or lack of it
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231.


	14.25  First Prong Of Test For Admissibility: Evidence Must Be Offered For Permissible Purpose (cont'd)
	14.251  To make more probable truth of state's case
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112.

	14.252  To show victim's state of mind
	14.2521  In general
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235.

	14.2522  When victim has recanted
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶4, 59.


	14.253  To provide aspect, or prove element, of crime
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶59.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶23-27.
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	14.254  To impeach defendant
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 85, sec. 5.441.

	14.255  To prove defendant engaged in drug dealing by showing he was in possession of firearms
	 For cases dealing with this subject, see sec. 13.3631.

	14.256  To prove defendant's status as convicted felon
	14.2561  In general
	14.2562  When defendant ready to stipulate that he is convicted felon
	 For cases dealing with this subject, see sec. 38.14141.


	14.257  Other purposes
	14.2571  To prove intent to defraud
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231.

	14.2572  To prove touching occurred in sexual assault prosecution
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶84.

	14.2573  To present evidence that supports defendant's defense
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶39.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶23.

	14.2574  To corroborate information given to police
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶59.

	14.2575  To prove that victim did not consent in sexual assault prosecution
	14.25751  Generally, evidence that defendant has committed other nonconsensual sexual assault is not admissible because consent is unique to particular victim
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶19.

	14.25752  But when other nonconsensual sexual assault is committed in strikingly similar and singular way, evidence that defendant committed other sexual assault is admissible
	 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 (1982): 1982 Term, p. 85, sec. 5.222.
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶1-24.


	14.2576  To prove future dangerousness
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶22.
	 For cases holding that the general rule excluding other acts evidence is limited to evidence used to prove past acts (it does not exclude other acts evidence introduced to prove future conduct or behavior), see sec. 14.1492.

	14.2577  To disprove defense of reasonable discipline
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶40.

	14.2578  To prove that police officer intended to frame defendant
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶16.

	14.2579  To show how fatal accident occurred
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶22-24.


	14.258  Other purposes (cont'd)
	14.2581  To fully present case; to provide full presentation of case
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶1-106.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶18.
	 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 (Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.

	14.2582  To establish ability to identify substance as controlled substance and belief that substance was controlled substance
	 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 36.1723.

	14.2583  To rebut theory of defense in general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶64.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶18.
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶37.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.

	14.2584  To prove defendant had means to commit crime
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.

	14.2585  To promote credibility of state's witness (e.g., victim)
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶4, 59.
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶27.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 14-8, sec. 14.238.

	14.2586  To prove intent to obstruct justice or avoid punishment, thus demonstrating consciousness of guilt
	 For cases dealing with this subject, see sec. 14.242.

	14.2587  To prove nonconsent in sexual assault prosecution: defendant's prior sexual assaults on other women has no tendency to prove that present victim did not consent
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶10.

	14.2588  In chap. 980 (sexual predator) proceeding, to prove defendant suffered from mental disorder that makes it substantially probable that he or she will commit acts of sexual violence in future
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶1-24.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶35-42.
	 For cases dealing with the inapplicability of the rule excluding other crimes evidence in commitment proceeding under ch. 980, Wis. Stats., when evidence is offered to prove that respondent has mental disorder that makes it substantially probable the he or she will commit acts of sexual violence in future, see sec. 10.7862.

	14.2589  To prove preparation
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 111, sec. 5.2233.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 (Ct. App. 1985): 1984 Term, p. 101, sec. 5.21.
	 State v. Goldsmith, 122 Wis. 2d 754, 364 N.W.2d 178 (Ct. App. 1985): 1984 Term, p. 102, sec. 5.21.


	14.259  Other purposes (cont'd)
	14.2591  To attack credibility of witness on cross-examination
	14.25911  In general
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶16.
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231.

	14.25912  To attack defendant's credibility as a witness
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212.

	14.25913  When police officer is witness
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶16.


	14.2592  To provide explanation why defendant made incriminating statements (e.g., he desired to shield person who had committed similar crime in the past)
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852.

	14.2593  To impeach, or otherwise test credibililty of, victim's recantation of original accusation
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶4, 59.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 14-9, sec. 14.232.

	14.2594  To impeach credibility by showing prior convictions
	 For cases dealing with this subject, see sec. 14.143.

	14.2595  To rebut defendant's exculpatory explanation for incriminating fact
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.

	14.2596  To counter defense, in prosecution for failure to cause child to attend school regularly, that child was uncontrollable
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.236.

	14.2597  To show alleged perpetrator's mode or method of operation (modus operandi)
	 For cases dealing with this subject, see sec. 14.235.

	14.2598  To rebut defense counsel's assertion in opening statements
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.

	14.2599  To rebut defendant's claim of self-defense
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶1-106.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶17-25.



	14.26  Second Prong Of Test For Admissibiilty: Requirement That Evidence Be Relevant To Issue In Case
	14.261  In general
	 Huddleston v. United States, 108 S. Ct. 1496 (1988): 1987 Term, p. 14-1, sec. 14.212.
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶67-79.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶25-29.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶62-67.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶59-85.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 14-3, sec. 14.234.
	 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 580 (1989): 1988 Term, p. 14-5, sec. 14.241.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 97, sec. 5.2221.
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 81, sec. 5.2231.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 109, sec. 5.221.
	 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 (1982): 1982 Term, p. 85, sec. 5.222.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶20-25.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶22.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶18-21.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶28.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶19-22.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶35-41.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶8.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶48.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶21.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶10, 14-17.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶4.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 14-2, sec. 14.235.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.231.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232.

	14.262  Evidence relevant only if jury could conclude act occurred and defendant was actor
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 14-3, sec. 14.242.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶10.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶35.
	 For cases generally holding that other crimes evidence is admissible only if jury could find that defendant committed the other crime by a preponderance of the evidence, see sec. 14.312.

	14.263  To be relevant, evidence must relate to disputed issue
	14.2631  In general
	 For cases dealing with this subject, see sec. 14.2151.

	14.2632  Elements of crime are in dispute whether or not the defendant affirmatively contests them
	 For cases dealing with this subject, see sec. 14.2152.

	14.2633  Intent is in issue notwithstanding defendant's denial of commission of any criminal act
	 For cases dealing with this subject, see sec. 14.2153.

	14.2634  If defendant offers to formally concede, admit, or stipulate to element (e.g., status element such as prior convictions), evidence relevant to that element may not be admissible
	 For cases dealing with this subject, see sec. 14.2154.


	14.264  To be relevant, evidence must have probative value
	14.2641  In general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶70.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶63.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶79-85.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶21.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶20-22.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.

	14.2642  Probative value dependent on nearness in time, place or circumstance
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶70.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶27.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶64.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶81.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶20-22.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶37-41.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶15-22.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶29-30.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 For cases dealing with this subject in the context of determining whether the probative value of the evidence outweighs its prejudicial effect, see sec. 14.272.

	14.2643  When evidence too remote in time to have probative value
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶64.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶37.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶19-22.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶31.
	 For cases dealing with this subject in the context of the trial court's duty to determine whether probative value outweighs prejudicial effect, see sec. 14.2723.

	14.2644  Similarity and nearness are not always required to give evidence probative value; dissimilar events can be relevant to one another
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶70.


	14.265  State may introduce other crimes evidence relevant to issue it must prove even though defendant does not contest issue
	 For cases dealing with this subject, see sec. 14.217.

	14.266  Evidence not rendered irrelevant because it relates to other crime of which defendant was previously acquitted
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	14.267  In assessing relevance, probative value of other acts evidence depends on the other incident’s nearness in time, place and circumstances to the alleged crime or to the fact or proposition sought to be proved
	14.2671  In general
	 For cases dealing with this subject, see sec. 14.2642.

	14.2672  When evidence too remote in time to have probative value
	 For cases dealing with this subject, see sec. 14.2643.

	14.2673  Similarity and nearness are not always required to give evidence probative value; dissimilar events can be relevant to one another
	 For cases dealing with this subject, see sec. 14.2644.


	14.268  Relevancy of particular other acts evidence
	14.2681  Evidence showing defendant to be drug dealer where defendant claims self-defense when he shoots at police who are executing no-knock warrant at his residence
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶1-106.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶20-25.


	14.269  Other matters
	14.2691  Proponent of evidence has burden to establish its relevance
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶68.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶53.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶20.

	14.2692  Evidence of behavior as child has less probative value than behavior that occurred while person was adult
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶20.

	14.2693  Implicit in decision that evidence is relevant is that jury could find by preponderance of evidence that defendant committed other act
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶40.



	14.27  Third Prong Of Test For Admissibility: Trial Court's Duty To Determine Whether Probative Value Outweighs Prejudicial Effect And Other Countervailing Factors
	14.271  In general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶80-104.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶32-33.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶68-75.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶86-91.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 14-3, sec. 14.234.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 98, sec. 5.2233.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 97, sec. 5.2221.
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 81, sec. 5.2231.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 113, sec. 5.24.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 109, sec. 5.221.
	 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 (1982): 1982 Term, p. 85, sec. 5.222.
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 66, sec. 5.24.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 66, sec. 5.24.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 60, sec. 5.23.
	 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 (1980): 1979 Term, p. 60, sec. 5.23.
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 60, sec. 5.23.
	 State v. Draize, 88 Wis. 2d 445, 276 N.W.2d 784 (1979): 1978 Term, p. 54, sec. 5.21.
	 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 (1979): 1978 Term, p. 55, sec. 5.23.
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 42, sec. 5.24.
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 42, sec. 5.24.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶26-32.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶31.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶22-24.
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶17-19.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶28.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶23-25.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶8, 23-27.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶32-34.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶10, 17.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶4.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.
	 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 14.2153.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 (Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 36.1723.
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 14-5, sec. 14.273.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 13-2, sec. 13.331.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Jones, 151 Wis. 2d 488, 444 N.W.2d 760 (Ct. App. 1989): 1989 Term, p. 14-1, sec. 14.221.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 14-4, sec. 14.234.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 14-1, sec. 14.2112.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.212.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.231.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 105, sec. 5.24.
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 103, sec. 5.222.
	 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 (Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 113, sec. 5.24.
	 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 (Ct. App. 1980): 1980 Term, p. 66, sec. 5.24.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 60, sec. 5.23.
	 For cases dealing generally with the trial court's duty to determine whether probative value outweighs prejudicial effect, see sec. 13.2.

	14.272  Probative value dependent on nearness in time, place or circumstance
	14.2721  In general
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 14-3, sec. 14.234.
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 98, sec. 5.2233.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 97, sec. 5.2221.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 82, sec. 5.2232.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 113, sec. 5.23.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 111, sec. 5.2233.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 109, sec. 5.221.
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 66, sec. 5.23.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 66, sec. 5.23.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 42, sec. 5.23.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶41.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶50.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶14.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 (Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 6-24, sec. 6.9421.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.231.

	14.2722  Nearness in time
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶16.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 For cases dealing generally with this subject, see sec. 13.222.

	14.2723  When evidence too remote in time to have probative value
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 For cases dealing with this subject in the context of determining whether the evidence is relevant, see sec. 14.2643.


	14.273  Probative value increased when prior act resulted in criminal conviction
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.

	14.274  What constitutes prejudice in this context
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶89.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶33.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶87.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶27, 30.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶31.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶23.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶23.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶52.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶34.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.

	14.275  Trial court not required to make this determination unless objection made on ground that probative value is outweighed by prejudicial effect
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 14-5, sec. 14.273.

	14.276  Trial court abuses discretion if it excludes other crimes evidence that is only evidence of element of crime charged, on basis that it is unfairly prejudicial or misleading to the jury
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.

	14.277  When trial court does not expressly fulfill this duty, appellate court may independently review record to determine whether evidence properly admitted
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶92.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.

	14.278  When other acts evidence is offered to prove status element (e.g., prior convictions that render defendant's conduct criminal, prior conviction that is element of offense, etc.) and defendant admits status element, other crimes evidence's probative value may be substantially outweighed by danger of unfair prejudice and thus inadmissible
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-54.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶27.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶25-34.
	 For cases dealing with the principle that if defendant offers to formally concede, admit, or stipulate to element (e.g., status element, such as prior conviction), evidence relevant to that element may not be admissible, see sec. 14.2154.

	14.279  Other matters
	14.2791  Use and sufficiency of limiting instruction to dispel prejudice
	 For cases dealing with this subject, see sec. 14.333.

	14.2792  Opponent of evidence has burden to show that its probative value is substantially outweighed by danger of unfair prejudice
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶80.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶53.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶27.

	14.2793  Evidence is not rendered unfairly prejudicial by timing of its presentation
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶25.

	14.2794  Application of this prong when defendant seeks to introduce other acts evidence relating to officer-witness
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶30-34.
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶17-19.

	14.2795  Victim's inability to testify because of mental deficiencies adds to probative value
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶34.

	14.2796  Effect of defendant's declining instruction on his or her claim that probative value of other-acts evidence was outweighed by unfair prejudice
	 For cases dealing with this subject, see sec. 14.336.

	14.2797  Effect of defendant's acquittal of some of charged offenses on question whether other-acts evidence was unduly prejudicial
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶38.

	14.2798  Because probative value must be "substantially" outweighed by prejudicial effect, if probative value is close or equal to its unfair prejudicial effect, evidence must be admitted
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶27.

	14.2799  Steps trial court may take to minimize danger and lessen unfair prejudicial effect
	14.27991  In general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶99-104.

	14.27992  Instruction on proper use of evidence
	 For cases dealing with the sufficiency of a cautionary instruction to cure or dispel prejudice, see sec. 14.333.




	14.28  Other Matters
	14.281  Admissibility of other crimes evidence not controlled by predispositions or presumptions in favor of or against admissibility, but rather by well-established rules of evidence
	14.2811  In general
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.

	14.2812  Decisions suggesting otherwise
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶22.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶40.


	14.282  Exceptions justifying admission of "other acts" evidence not applicable when "other acts" not committed by party against whom "other acts" evidence admitted
	 State v. Patricia A.M., 176 Wis. 2d 542, 500 N.W.2d 289 (1993): 1992 Term, p. 13-7, sec. 13.3619A.

	14.283  Other crime, wrong, or act need not precede crime at issue
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.

	14.284  Admissibility of evidence of other crime of which defendant was previously acquitted
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	14.285  Fact that other acts evidence concerns defendant's prior conviction[s] of criminal activity does not require analysis under Wis. Stat. § 906.09 (impeachment by evidence of conviction of crime)
	 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 (Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281.
	 For cases dealing with the general rule that limitations on the use of a defendant's prior conviction(s) to impeach credibility do not apply when conviction(s) introduced for purpose(s) other than impeachment, see sec. 16.14182.

	14.286  Admissibility of evidence that does not specifically detail prior crime, wrong or act, but conveys message that prior crime, wrong or act was engaged in, is analyzed under law of "other crimes, wrongs or acts" evidence
	 For cases dealing with this subject, see sec. 14.144.

	14.287  Defendant's formal concession of, or stipulation to, element of offense may render evidence relevant to that element inadmissible
	 For cases dealing with this subject, see sec. 14.2154.

	14.288  Trial court has no authority to grant admission of other acts evidence upon condition that crime or crimes to which other acts evidence relates will not become subject of successive prosecution
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.

	14.289  Other matters
	14.2891  Trial court’s failure to engage in required analysis for determining admissibility of other-acts evidence does not automatically constitute reversible error
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶34, 43-50.
	 For cases dealing with the rule that an appellate court must independently examine the record to determine whether it provides a reasonable basis for admitting the other-acts evidence when the trial court failed to adequately explain its ruling admitting the other-acts evidence, see sec. 14.353.



	14.29  Other Matters (cont'd)
	14.291  Admission of particular types of other acts evidence
	14.2911  Evidence of defendant's possession of firearms and accessories
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶35-39.
	 For cases dealing with the admission of this sort of evidence to prove defendant is drug dealer, see sec. 13.3631.

	14.2912  Evidence of defendant's possession of manuals on firearms and other dangerous instrumentalities
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶35-39.




	14.3  Other Matters Relating To Other Crimes Evidence
	14.31  Procedure And Standard Of Proof In Admitting Other Crimes Evidence
	14.311  No need for trial court to make preliminary finding that state has proved other crime by preponderance of evidence or other evidentiary standard
	 Huddleston v. United States, 108 S. Ct. 1496 (1988): 1987 Term, p. 14-3, sec. 14.26.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312.

	14.312  Other crimes evidence admissible if jury could find that defendant committed other crime by preponderance of the evidence
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 14-3, sec. 14.242.
	 Huddleston v. United States, 108 S. Ct. 1496 (1988): 1987 Term, p. 14-3, sec. 14.26.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶10.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶20.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶40-41, 46-47.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶38.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312.
	 For cases holding that other crimes evidence is relevant only if the jury could conclude that the other act occurred and that the defendant was the actor, see 14.262.

	14.313  Prior-crime evidence need not be in form of conviction; evidence of incident, crime or occurrence is sufficient
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.

	14.314  Need to grant defendant continuance when prosecutor provides notice of other crimes evidence only short time before trial commences
	 For cases dealing with this subject, see sec. 14.3694.

	14.315  Fact that defendant was acquitted of committing other crime does not bar jury in present case from finding that he committed it
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶48.

	14.316  Trial court is encouraged to address question of admissibility of other crimes evidence pretrial if possible
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶18, 21.

	14.317  Trial court required to set forth on record its exercise of discretion in admitting evidence
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶41, 51.


	14.32  Admission Of Other Crimes, Wrongs, Or Acts Of Third Parties
	14.321  Admissibility of other crimes, wrongs, or acts of third party to show that third party committed crime with which defendant charged
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 580 (1989): 1988 Term, p. 13-6, sec. 13.3822.
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶23-30.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311.

	14.322  Applicability of requirements of sec. 904.04(2) to the admission of evidence of other crimes, wrongs, or acts of third parties
	 State v. Oberlander, 149 Wis. 2d 132, 438 N.W.2d 580 (1989): 1988 Term, p. 13-6, sec. 13.3822.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 14-5, sec. 14.2323.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 14-3, sec. 14.311.

	14.323  Defendant's right to claim prejudice from admission of other crimes, wrongs, or acts evidence of codefendant with whom defendant tried
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 14-3, sec. 14.34.


	14.33  Instructing On Proper Use Of Evidence Of Other Crimes, Wrongs, Or Acts
	14.331  Constitutionality of instruction
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.

	14.332  Need for instruction
	14.3321  In general
	 State v. Evers, 139 Wis. 2d 424, 407 N.W.2d 256 (1987): 1986 Term, p. 100, sec. 5.272.

	14.3322  When party fails to request instruction
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶100.


	14.333  Sufficiency of instruction to cure or dispel prejudice
	14.3331  In general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶99.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶72-75.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.
	 State v. Plymesser, 172 Wis. 2d 583, 493 N.W.2d 367 (1992): 1992 Term, p. 14-2, sec. 14.221.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶36.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶41.
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶31.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶52.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶34.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.
	 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 14.2153.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 14-8, sec. 14.238.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.331.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 (Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 14-2, sec. 14.231.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 14-1, sec. 14.232.

	14.3332  Interaction of instruction on other crimes and instruction on use of prior convictions to impeach testifying defendant's credibility does not create confusion and render other-crimes instruction insufficient to cure prejudice
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶32.


	14.334  Effect of incorrect identification of purpose for which evidence was received
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.

	14.335  Effect of instructing jury on uses for which court did not receive other acts evidence
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.

	14.336  Effect of defendant's declining instruction on his or her claim that probative value of other-acts evidence was outweighed by unfair prejudice
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶36.

	14.337  Effect of failure to give cautionary instruction on question whether probative value of evidence was substantially outweighed by danger of unfair prejudice
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶100-104.

	14.338  Trial court's sua sponte inquiry of defense whether cautionary instruction is requested
	14.3381  Desirability of this practice
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶100.



	14.34  Waiver Of Objection To Other Crimes Evidence Or Of Right To Complain About Admission Of Other Crimes Evidence On Appeal
	14.341  In general
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 65, sec. 9.21.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 14-7, sec. 14.34.
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 14-3, sec. 14.34.

	14.342  By failure to specifically object on basis that evidence constitutes improper other acts evidence
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.

	14.343  By failing to identify with particularity ground for objection
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶38.

	14.344  By agreeing to consolidation of charges that include other crimes that are the subject of evidence to which objection has been made
	 State v. Jones, 179 Wis. 2d 215, 507 N.W.2d 351 (Ct. App. 1993): 1993 Term, p. 14-9, sec. 14.341.

	14.345  By entering into stipulation regarding existence of element to which other crimes evidence relates, thereby precluding admission of other acts evidence
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶16.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶14-16.
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶4-19.

	14.346  Waiver of particular ground for objection by not presenting that ground to trial court
	14.3461  In general
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶26.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶40.

	14.3462  Waiver of objection to form in which other crimes evidence presented (e.g., by testimony by victim of other crime, rather than by judgment of conviction or stipulation) by failing to object to form in which evidence came in
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶26.



	14.35  Appellate Review Of Trial Court's Decision Admitting Evidence
	14.351  In general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶40-41, 51-52.
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶17.
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶6.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶34, 42.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶55.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 14-1, sec. 14.212.
	 State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998): 1997 Term, p. 14-1, sec. 14.212.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 14-3, sec. 14.234.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 84, sec. 5.26.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 113, sec. 5.24.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 133, sec. 5.92.
	 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 (1982): 1982 Term, p. 99, sec. 5.92.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 66, sec. 5.26.
	 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 (1980): 1979 Term, p. 61, sec. 5.24.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 43, sec. 5.261.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶22.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶16.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶16.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶15.
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶12.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶38.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶17.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶31.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶39, 40.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶8.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶5.
	 State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 214, 2000 Term WCA-60, at ¶7.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 13-3, sec. 13.382.
	 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 (Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281.
	 State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 128 (Ct. App. 1996): 1996 Term, p. 14-1, sec. 14.2153.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 14-4, sec. 14.2311.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 14-2, sec. 14.212.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Murphy, 188 Wis. 2d 508, 524 N.W.2d 924 (Ct. App. 1994): 1994 Term, p. 14-5, sec. 14.231.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 14-2, sec. 14.2311.
	 State v. Clark, 179 Wis. 2d 484, 507 N.W.2d 172 (Ct. App. 1993): 1993 Term, p. 20-20, sec. 20.891.
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 14-3, sec. 14.231.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Roberson, 157 Wis. 2d 447, 459 N.W.2d 611 (Ct. App. 1990): 1990 Term, p. 14-1, sec. 14.231.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 14-3, sec. 14.33.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 11-8, sec. 11.613.
	 State v. Harris, 123 Wis. 2d 231, 365 N.W.2d 922 (Ct. App. 1985): 1984 Term, p. 105, sec. 5.26.
	 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 (Ct. App. 1983): 1983 Term, p. 110, sec. 5.2232.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 66, sec. 5.26.

	14.352  Appellate court's response to trial court's failure to adequately address question of admissibility of other-acts evidence or to adequately explain basis for its ruling
	14.3521  When court fails to specifically perform required balancing of probative value versus prejudicial effect, appellate court may independently review evidence to determine whether it supports trial court's ruling
	 For cases dealing with this subject, see sec. 14.277.

	14.3522  When trial court fails to adequately explain ruling admitting other-acts evidence, appellate court must independently examine record to determine whether it provides reasonable basis for ruling
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶34, 43-50.
	 State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606: 1999 Term, p. 14-1, sec. 14.212.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Payano, 2008 WI App 74, 312 Wis. 2d 224, 752 N.W.2d 378, at ¶16.
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶16.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶15.
	 State v. Davidson, 222 Wis. 2d 233, 589 N.W.2d 38 (Ct. App. 1998): 1998 Term, p. 14-8, sec. 14.212.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.

	14.3523  Fact that trial court has mistaken view as to proper purpose of other acts evidence that justifies its admission does not require reversal if in fact other proper purpose for its admission exists
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶52, 78-81.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.

	14.3524  Regardless of extent of trial court's reasoning, appellate court will uphold decision if there are facts in record that would support trial court's decision had it fully exercised its discretion
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶41.

	14.3525  Appellate court's obligation to independently review record and determine if it provides basis for trial court's decision when trial court did not adequately explain basis for decision
	 For cases dealing with this subject, see sec. 14.3571.


	14.353  Under erroneous-exercise-of-discretion standard applicable in this context, trial court will not be reversed because appellate court would have decided question differently
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶51.
	 State v. Jeske, 197 Wis. 2d 905, 541 N.W.2d 225 (Ct. App. 1995): 1995 Term, p. 14-10, sec. 14.351.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.

	14.354  If other crimes evidence admissible on particular ground, appellate court need not determine whether if was also admissible on other ground upon which trial court relied
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 11-9, sec. 11.4943.

	14.355  Failure to argue particular purpose for admission of other acts evidence in trial court may bar state on appeal from relying on that purpose to justify admission of evidence
	 For cases dealing with this subject, see sec. 11.8423.

	14.356  Applicability of harmless error rule
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶42.
	 For cases dealing with this subject, see sec. 14.3611.

	14.357  Other matters
	14.3571  Appellate court's obligation to independently review record and determine if it provides basis for trial court's decision when trial court did not adequately explain basis for decision
	 State v. Opalewski, 2002 WI App 145, 256 Wis. 2d 110, 647 N.W.2d 331, 2001 Term WCA-400, at ¶7.

	14.3572  When other acts evidence not actually admitted at trial after trial court's pretrial ruling admitting it (e.g., because defendant enters into stipulation that renders evidence inadmissible), defendant cannot complain about trial court's ruling on appeal
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶4-19.

	14.3573  Abuse of discretion in excluding evidence occurs if trial court did not apply correct law
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶12.

	14.3574  Avoiding necessity to determine admissibility of other-acts evidence by determining that admission of evidence, if error, was harmless
	 State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744 N.W.2d 867, at ¶40-42.

	14.3575  Appellate court will reverse only if trial court's decision admitting evidence was one that no reasonable court could make
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶51-52, 97.



	14.36  Other And Related Matters
	14.361  Improper admission of other acts evidence as harmless error
	14.3611  Applicability of harmless error rule to improper admission of other acts evidence
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶76-82.
	 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 (1989): 1988 Term, p. 11-9, sec. 11.72.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶25.
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612.

	14.3612  Test for harmless error
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶25.

	14.3613  Factors to be considered
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶26.

	14.3614  Determining whether improper admission of other acts evidence was harmless error in particular case
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶76-82.
	 State v. McGowan, 2006 WI App 80, 291 Wis. 2d 212, 715 N.W.2d 631, at ¶27-37.
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612.


	14.362  Admission of other acts of co-conspirator
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 60, sec. 5.2241.

	14.363  Use of defendant's prior convictions to impeach credibility
	 For cases dealing with this subject, see sec. 16.141.

	14.364  Evidence of character of defendant
	 For cases dealing with this subject, see sec. 20.8231.

	14.365  Once other crimes evidence admissible, it is admissible in case-in-chief and need not be reserved for rebuttal
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 100, sec. 5.272.

	14.366  Constitutional restrictions on admissibility of other-crimes evidence
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 14-3, sec. 14.32.

	14.367  Fact that admission of other crimes evidence may give rise to future double jeopardy problem is inappropriate factor to be considered when deciding whether to exclude evidence
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.

	14.368  Use of other crimes of which defendant was acquitted
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 14-3, sec. 14.242.

	14.369  Other matters
	14.3691  State evidentiary rule regarding other crimes evidence is identical in meaning to federal rule relating to other crimes evidence
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 14-10, sec. 14.361.

	14.3692  Defendant's post-crime threats to victim are not other acts evidence governed by Wis. Stat. § 904.04
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 13-1, sec. 13.3211.

	14.3693  Other crimes, wrongs, or acts evidence rule not applicable when prior convictions used for impeachment purposes
	 For cases dealing with this subject, see sec. 14.143.

	14.3694  Need to grant defendant continuance when prosecutor provides notice of other crimes evidence only short time before trial commences
	 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 (Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214.

	14.3695  Fact that other acts evidence concerns defendant's prior conviction[s] of criminal activity does not require analysis under Wis. Stat. § 906.09 (impeachment by evidence of conviction of crime)
	 For cases dealing with this subject, see sec. 14.285.

	14.3696  Admissibility of evidence that does not specifically detail prior crime, wrong or act, but conveys message that prior crime, wrong or act was engaged in, is analyzed under law of "other crimes, wrongs or acts" evidence
	 For cases dealing with this subject, see sec. 14.144.

	14.3697  Trial court has no authority to grant admission of other acts evidence upon condition that crime or crimes to which other acts evidence relates will not become subject of successive prosecution
	 For cases dealing with this subject, see sec. 14.288.

	14.3698  Fact that defendant was acquitted of committing other crime does not bar jury in present case from finding that he committed it
	 For cases dealing with this subject, see sec. 14.315.





	Chapter 15  Hearsay and Its Exceptions
	15.1  What Constitutes Hearsay
	15.11  General Principles
	15.111  Definition of hearsay in general
	 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 84, sec. 5.31.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶55.
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶29.
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 97, sec. 4.62.
	 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 612 (1983): 1982 Term, p. 86, sec. 5.3222.
	 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 (1979): 1978 Term, p. 55, sec. 5.31.
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 43, sec. 5.31.
	 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 (1978): 1977 Term, p. 43, sec. 5.31.
	 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 (1978): 1977 Term, p. 43, sec. 5.31.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶9.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶11.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶34-48.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 15-1, sec. 15.141.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 15-1, sec. 15.11.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331.
	 State v. Wilson, 160 Wis. 2d 774, 467 N.W.2d 130 (Ct. App. 1991): 1990 Term, p. 15-1, sec. 15.12.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 28-1, sec. 28.31.
	 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 (Ct. App. 1987): 1986 Term, p. 100, sec. 5.311.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 113, sec. 5.311.
	 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 (Ct. App. 1983): 1983 Term, p. 114, sec. 5.321.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 55, sec. 5.31.
	 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. App. 1978): 1978 Term, p. 55, sec. 5.31.

	15.112  As general rule, hearsay is not admissible evidence
	15.1121  In general
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶34.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶11.

	15.1122  Exception to general rule exists when hearsay is admissible "as provided . . . by statute"
	 For cases dealing with this subject, see sec. 15.67.


	15.113  Statement offered to prove fact other than that asserted in statement, but which would prove that fact only if it itself were true, is hearsay
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.

	15.114  To constitute "statement" for purposes of definition of hearsay, "assertion" may be implicit rather than explicit; "assertion" includes expression of fact, opinion, or condition that is implicit in words of utterance as long as speaker intended to express that fact, opinion, or condition
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶43-48.


	15.12  Statement Offered To Prove That It Was Made
	15.121  In general
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 97, sec. 4.62.
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 74, sec. 5.312.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 61, sec. 5.312.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 15-1, sec. 15.141.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 13-2, sec. 13.331.
	 State v. Wilson, 160 Wis. 2d 774, 467 N.W.2d 130 (Ct. App. 1991): 1990 Term, p. 15-1, sec. 15.12.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 28-1, sec. 28.31.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 113, sec. 5.311.

	15.122  Threat to witness
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.


	15.13  Statement Made In Presence Of Another Who Would Be Expected To, But Does Not, Deny It
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 74, sec. 5.312.

	15.14  Other Statements
	15.141  Statement offered for purpose of explaining witness's subsequent conduct
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.

	15.142  Statement by nontestifying declarant contained in police report
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.

	15.143  Offer of bribe to victim not to testify
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 15-1, sec. 15.141.

	15.144  Out-of-court statement regarding complainant's sexual behavior prior to alleged assault
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶24.

	15.145  Statement offered for purpose of explaining how sexual assault allegations of child came out and how the incident was first reported
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶22.

	15.146  Out-of-court instruction to do something
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶36-48.

	15.147  Defendant's exculpatory out-of-court statements when offered by defendant
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶8.
	 For cases dealing with whether a defendant's out-of-court statements are hearsay when offered by the state, see sec. 15.2422.

	15.148  Report of another individual upon which expert bases opinion is hearsay
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶22.

	15.149  Statements of judge and prosecutor in transcript of prior proceeding that is read to jury
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶28.


	15.15  Other Matters
	15.151  Videotaped deposition is not hearsay
	 For cases dealing with this subject, see sec. 15.781.

	15.152  Cannot argue in appellate court that statement was not offered to prove truth of matter asserted if contrary position taken below
	 State v. Martinez (Jose), 150 Wis. 2d 62, 440 N.W.2d 783 (1989): 1988 Term, p. 15-1, sec. 15.111.

	15.153  Statement offered to provide context necessary to evaluate evidence already offered by opposing party
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.



	15.2  Statements That Are Not Hearsay
	15.21  Prior Inconsistent Statement Of Witness
	15.211  In general
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶28-34.
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶68-70.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶42-53.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 62, sec. 5.3241.
	 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 (1980): 1979 Term, p. 62, sec. 5.3242.
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 43, sec. 5.31.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶21.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.23.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 168, sec. 8.622.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443.

	15.212  Use as substantive evidence
	 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 (1989): 1988 Term, p. 15-1, sec. 15.212.
	 State v. Prober, 98 Wis. 2d 345, 297 N.W.2d 1 (1980): 1980 Term, p. 67, sec. 5.3212.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 62, sec. 5.3242.
	 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 (1980): 1979 Term, p. 62, sec. 5.3242.
	 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 (Ct. App. 1979): 1978 Term, p. 56, sec. 5.3231.
	 For cases dealing with due process limitations on use of prior inconsistent statement as substantive evidence, see sec. 22.4593.

	15.213  Only applicable to statement of witness who testifies
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 15-12, sec. 15.71.

	15.214  Declaring prior statement inconsistent when declarant denies recollection of subject of statement and/or of making statement
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶7.

	15.215  Introduction of extrinsic evidence of prior inconsistent statement of witness
	 For cases dealing with this subject, see sec. 16.291.


	15.22  Prior Consistent Statement Of Witness To Rebut Charge Of Recent Fabrication Or Improper Influence
	15.221  In general
	 Tome v. United States, 115 S. Ct. 696 (1995): 1994 Term, p. 15-1, sec. 15.22.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 61, sec. 5.321.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 61, sec. 5.321.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶25.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 15-1, sec. 15.22.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 15-1, sec. 15.22.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721.
	 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 (Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22.
	 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 (Ct. App. 1989): 1988 Term, p. 15-1, sec. 15.22.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 15-1, sec. 15.22.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445.
	 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 (Ct. App. 1983): 1983 Term, p. 114, sec. 5.321.

	15.222  May be admissible under the rule of completeness
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721.


	15.23  Identification Of Person Made Soon After Perceiving Him
	15.231  In general
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 43, sec. 5.322.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.

	15.232  Identification not rendered inadmissible because witness has no recollection of basis for identification
	 United States v. Owens, 108 S. Ct. 838 (1988): 1987 Term, p. 27-1, sec. 27.212.


	15.24  Admission By Party Opponent
	15.241  In general
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 61, sec. 5.322.
	 Beamon v. State, 93 Wis. 2d 215, 286 N.W.2d 592 (1980): 1979 Term, p. 61, sec. 5.322.
	 State v. Benoit, 83 Wis. 2d 389, 265 N.W.2d 298 (1978): 1977 Term, p. 43, sec. 5.321.
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶11.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 15-2, sec. 15.251.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 168, sec. 8.622.
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 105, sec. 5.321.
	 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. App. 1984): 1984 Term, p. 203, sec. 12.7512.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 55, sec. 5.321.

	15.242  Must be introduced against party making admission
	15.2421  In general
	 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 (Ct. App. 1982): 1982 Term, p. 89, sec. 5.342.

	15.2422  Defendant's out-of-court statements are exempted from hearsay rule only when they are offered by state
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶8.


	15.243  Adoptive admission
	 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 612 (1983): 1982 Term, p. 86, sec. 5.3222.

	15.244  Statement falls within this category even if it is made in a different language (e.g., Spanish) than the language used to describe its contents in court (i.e., English)
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.
	 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 (Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242.

	15.245  Not rendered hearsay by fact that party opponent's admission is conveyed to testifying witness through an interpreter
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.
	 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 (Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242.
	 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 (Ct. App. 1990): 1990 Term, p. 15-7, sec. 15.72.

	15.246  Statement of which party has manifested party's adoption or belief in its truth
	 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 (Ct. App. 1995): 1995 Term, p. 15-1, sec. 15.242.

	15.247  Use of statement by government employee against government as admission in criminal trial
	15.2471  In general
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	15.2472  Statement of prosecutor
	 For cases dealing with this subject, see sec. 15.2483.


	15.248  Statements of attorneys in judicial proceedings as admissions of client
	15.2481  In general
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	15.2482  Statement of defense counsel as admission of defendant
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	15.2483  Statement of prosecutor as admission of government
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	15.2484  Statements regarding witness credibility
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.


	15.249  Other matters
	15.2491  Admission in CHIPS or other juvenile court proceeding as admission by party opponent
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.

	15.2492  Statute admitting admission of party opponent does not trump more specific statute excluding statement (e.g., statute excluding statements made in connection with guilty pleas and offers to plead guilty)
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶21.



	15.25  Statement Of Co-Conspirator
	15.251  In general
	 Giles v. California, 128 S. Ct. 2678 (2008).
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 101, sec. 5.3231.
	 State v. Dorcey, 103 Wis. 2d 152, 307 N.W.2d 612 (1981): 1980 Term, p. 67, sec. 5.322.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 61, sec. 5.323.
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 56, sec. 5.322.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶14-16, 32.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 15-5, sec. 15.251.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 15-1, sec. 15.211.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 15-2, sec. 15.251.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 113, sec. 5.311.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 55, sec. 5.322.

	15.252  Limitations imposed by the confrontation clause on admissibility of statement of co-conspirator
	15.2521  In general
	 For cases dealing with this subject, see sec. 27.2267.

	15.2522  Confrontation clause does not require showing of unavailability before statement admissible
	 For cases dealing with this subject, see sec. 27.22331.

	15.2523  Confrontation clause does not require showing of reliability before statement admissible
	 For cases dealing with this subject, see sec. 27.22541.


	15.253  Propriety of considering statement in determining its admissibility
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 101, sec. 5.3231.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶15.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 15-5, sec. 15.251.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251.

	15.254  Commencement and termination of conspiracy
	 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 (Ct. App. 1995): 1995 Term, p. 15-1, sec. 15.242.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 15-5, sec. 15.251.
	 For cases dealing with the commencement and termination of a conspiracy in the context of the inchoate crime of conspiracy, see sec. 39.283.

	15.255  Waiver of objection to admission of statement of co-conspirator
	15.2551  In general
	15.2552  To designation of declarant as co-conspirator
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶15.


	15.256  Appellate review of admissibility of statement of co-conspirator
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 15-5, sec. 15.251.

	15.257  Standard of proof in determining whether conspiracy existed
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶56.

	15.258  Other matters
	15.2581  Strictly speaking, statement of co-conspirator is not hearsay "exception"; it is not hearsay
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶32.



	15.26  Other Statements
	15.261  Contemporaneous translation of statement from one language to another
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.

	15.262  "Deficient sample" printout from intoxilyzer
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.



	15.3  Hearsay Exceptions; Availability Of Declarant Immaterial
	15.31  Present Sense Impression
	15.311  In general
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.

	15.312  Applicability of this exception to particular type of evidence
	15.3121  911 call
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.



	15.32  Excited Utterance
	15.321  In general
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶53-55.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶59, 62.
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 15-2, sec. 15.32.
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 15-2, sec. 15.32.
	 State v. Martinez (Jose), 150 Wis. 2d 62, 440 N.W.2d 783 (1989): 1988 Term, p. 27-1, sec. 27.221.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 62, sec. 5.332.
	 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 (1978): 1977 Term, p. 44, sec. 5.331.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶14.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶47-48.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶64-65.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 15-1, sec. 15.321.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 15-2, sec. 15.321.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 15-2, sec. 15.35.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 115, sec. 5.331.
	 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 (Ct. App. 1982): 1982 Term, p. 88, sec. 5.332.

	15.322  In case of young child
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 15-2, sec. 15.32.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 15-2, sec. 15.322.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶65.
	 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322.
	 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.322.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 115, sec. 5.331.
	 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 (Ct. App. 1982): 1982 Term, p. 88, sec. 5.332.

	15.323  Limitations imposed by confrontation clause on admissibility of excited utterance
	15.3231  Showing of unavailability not required
	 For cases dealing with this subject, see sec. 27.22334.


	15.324  Applicability of this exception to particular types of evidence
	15.3241  911 call
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.



	15.33  Then Existing Mental, Emotional, Or Physical Condition
	15.331  In general
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶55-62.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶34.
	 State v. Santana-Lopez, 2000 WI App 122, 237 Wis. 2d 337, 613 N.W.2d 918: 1999 Term, p. 13-2, sec. 13.384.
	 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 (Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412.
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	15.332  Under this exception, a statement of a present intent to do an act in the future is admissible to prove that declarant acted in conformity with statement
	15.3321  In general
	 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 (Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412.

	15.3322  Declarant's statement threatening to get victim to make false accusations against defendant
	 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 (Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412.


	15.333  This exception covers evidence regarding child sexual assault victim's nightmares regarding threats made by assailant
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶34.

	15.334  This exception only covers statement of declarant's feelings (e.g., she was afraid of defendant); it does not cover declarant's statement of cause of feelings (e.g., defendant had threatened her) to prove that certain event (e.g., defendant's threats) occurred
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶55-62.


	15.34  Statements For Purposes Of Medical Diagnosis Or Treatment
	15.341  In general
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 15-2, sec. 15.34.
	 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 (1987): 1986 Term, p. 102, sec. 5.332.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 153, sec. 8.633.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.

	15.342  Applicability of this exception to statements made by third party on behalf of person seeking medical diagnosis or treatment (e.g., statement of parent for child)
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.

	15.343  This exception applies to statements made to psychologists
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.

	15.344  This exception applies to statements made to nurse practioners
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.

	15.345  This exception does not apply to statements made to counselors or social workers
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.

	15.346  This exception does not render admissible evidence that is excludable on grounds other than hearsay
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121.

	15.347  Limitations imposed by confrontation clause on admissibility of statements made for purposes of diagnosis or treatment
	15.3471  Showing of unavailability not required
	 For cases dealing with this subject, see sec. 27.22332.



	15.35  Recorded Recollection
	15.351  In general
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 44, sec. 5.332.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.

	15.352  Refreshing witness's recollection
	 For cases dealing with this subject, see sec. 20.3651.


	15.36  Records Of Regularly Conducted Activity And Absence Of Entry Therein
	15.361  Records of regularly conducted activity
	15.3611  In general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶44.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶34-49.
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 44, sec. 5.333.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611.

	15.3612  Application of this exception to particular types of records
	15.36121  Police reports
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611.
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61.

	15.36122  911 call
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.


	15.3613  This exception does not generally apply to records prepared in anticipation of litigation
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶38-49.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶22.

	15.3614  This exception does not apply to state crime lab reports
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶34-49.


	15.362  Absence of entry in records of regularly conducted activity

	15.37  Hospital Records
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 67, sec. 5.331.
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 27-3, sec. 27.242.

	15.38  Miscellaneous Other Records, Certificates, Documents, Etc., Or Absence Of Entry Therein
	15.381  Public records and reports
	15.3811  In general
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 62, sec. 5.331.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶40-43.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 204, sec. 12.7623.

	15.3812  Must be properly authenticated to be admissible
	15.38121  In general
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶40-43.

	15.38122  Authentication of defendant's DOT driving record
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶17.
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 237, sec. 12.7631.


	15.3813  This exception applies to defendant's DOT driving record
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶17.
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 237, sec. 12.7631.


	15.382  Records of vital statistics
	15.383  Absence of public record or entry
	15.384  Records of religious organizations
	15.385  Marriage, baptismal, and similar certificates
	15.386  Family records
	15.387  Records of documents affecting an interest in property
	15.388  Statements in documents affecting an interest in property
	15.389  Other
	15.3891  Statements in ancient documents
	15.3892  Market reports, commercial publications
	15.3893  Learned treatises
	15.38931  In general
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.

	15.38932  Requirement that party introducing treatise provide other party with notice at least forty days before trial
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.




	15.39  Other Exceptions
	15.391  Reputation as to certain matters
	15.3911  Reputation concerning personal or family history
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶48.

	15.3912  Reputation concerning boundaries or general history
	15.3913  Reputation as to character

	15.392  Judgments relating to certain matters
	15.3921  Judgment of previous conviction
	15.3922  Judgment as to personal, family or general history, or boundaries

	15.393  Other statements having comparable circumstantial guarantees of trustworthiness (residual exception)
	15.3931  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶54-63.
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 15-5, sec. 15.43.
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 44, sec. 5.334.
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶14.
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶16-19.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.
	 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 (Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22.
	 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 15-2, sec. 15.31.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 15-3, sec. 15.31.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 15-2, sec. 15.35.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 204, sec. 12.7623.
	 For cases dealing with the residual exception applicable when the declarant is unavailable, see sec. 15.46.

	15.3932  Applicability of this exception to hearsay statements of child sexual assault victims and circumstances under which such statements are properly admitted under this exception
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶59.
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶40-42.
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶16-19.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶23-30.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322.

	15.3933  Applicability of this exception to hearsay statements of young child forced to testify against his or her own parent
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.

	15.3934  There is no substantive difference between this exception and similarly worded exception for unavailable declarants
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶56.

	15.3935  This exception is not rendered inapplicable simply because hearsay evidence is "similar" to one of enumerated exceptions but fails to qualify under that exception
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶58.




	15.4  Hearsay Exceptions; Declarant Unavailable
	15.41  Former Testimony
	15.411  In general
	 United States v. Salerno, 112 S. Ct. 2503 (1992): 1991 Term, p. 15-12, sec. 15.412.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶32-41.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶16-41.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶42-45.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 15-5, sec. 15.43.
	 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 (1982): 1982 Term, p. 89, sec. 5.341.
	 State v. Zellmer, 100 Wis. 2d 136, 301 N.W.2d 209 (1981): 1980 Term, p. 100, sec. 8.632.
	 Nabbefeld v. State, 83 Wis. 2d 515, 266 N.W.2d 292 (1978): 1977 Term, p. 45, sec. 5.342.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶14-17.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶17-20.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41.
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 15-4, sec. 15.41.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 172, sec. 8.6331.
	 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 (Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331.

	15.412  Requirement that party against whom former testimony offered had a similar motive to develop the testimony by direct, cross, or redirect examination
	 United States v. Salerno, 112 S. Ct. 2503 (1992): 1991 Term, p. 15-12, sec. 15.412.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶14-17.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶18-19.
	 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41.
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 15-4, sec. 15.41.

	15.413  Defendant is not deemed unavailable, thus permitting admission of his prior testimony in other crime prosecution, when state has introduced evidence of other crime in present prosecution and defendant wants to exercise privilege against self-incrimination regarding present offense
	 For cases dealing with this subject, see sec. 15.51112.


	15.42  Statement Of Recent Perception
	15.421  In general
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶27-34.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶59.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶184.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶14-21.
	 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 (1979): 1978 Term, p. 56, sec. 5.342.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶7-16.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶49-54, 63.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 (Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442.

	15.422  Applicability of this exception to particular types of evidence
	15.4221  911 call
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.

	15.4222  Does not apply to the aural perception of oral statement privately told to a person
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶21.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶54, 63.
	 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 (Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442.

	15.4223  Deceased victim's statements that defendant was following her
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶49-54.


	15.423  Particular requirements of this exception
	15.4231  "Made in good faith, not in contemplation of pending or anticipated litigation in which the declarant was interested"
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶29-34.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶7-16.



	15.43  Statement Under Belief Of Impending Death
	15.44  Statement Against Interest
	15.441  Statement against penal interest
	15.4411  In general
	 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 Term, p. 27-1, sec. 27.232.
	 Williamson v. United States, 114 S. Ct. 2431 (1994): 1993 Term, p. 15-4, sec. 15.443.
	 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 132, sec. 8.633.
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶50.
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶30, 32.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶58-73.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 15-5, sec. 15.43.
	 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 256 (1984): 1984 Term, p. 151, sec. 8.52.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 63, sec. 5.341.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 62, sec. 5.341.
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 45, sec. 5.341.
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶11, 17.
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶12-23.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶8-14, 21-22.
	 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶13.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.
	 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52.
	 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 152, sec. 8.631.
	 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 (Ct. App. 1982): 1982 Term, p. 89, sec. 5.342.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 67, sec. 5.341.
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 62, sec. 5.341.
	 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. App. 1978): 1978 Term, p. 56, sec. 5.341.

	15.4412  Requirement that inculpatory statement exculpating defendant be corroborated
	15.44121  In general
	 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 N.W.2d 12, at ¶1-50.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶58-59.
	 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 276 (1987): 1987 Term, p. 15-3, sec. 15.412.
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶11.
	 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶11-18.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.
	 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 87, sec. 4.5372.

	15.44122  Independent corroboration not always required; self-corroboration (e.g., by repetition of statement to multiple witnesses) may be enough
	 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 N.W.2d 12, at ¶34.


	15.4413  In assessing admissibilty under this exception, court must break down statement and determine separate admissibility of each single declaration or remark; each assertion must be examined to determine if it is sufficiently against interest
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶18.

	15.4414  This hearsay exception does not allow admission of non-self-inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory; statements that are not inculpatory cannot be admitted under this hearsay exception just because they were made as part of broader narative that is inculpatory
	 Williamson v. United States, 114 S. Ct. 2431 (1994): 1993 Term, p. 15-4, sec. 15.443.
	 State v. Jackson, 2007 WI App 145, 302 Wis. 2d 766, 735 N.W.2d 178, at ¶20.
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶18-19.

	15.4415  Consistency with confrontation clause of utilizing this exception to admit against defendant at criminal trial an out-of-court statement of fellow participant in crime who does not testify at trial
	 For cases dealing with this subject, see sec. 27.23.


	15.442  Statement against social interest (i.e., state that makes declarant object of hatred, ridicule, or disgrace)
	 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 623 N.W.2d 187, 2000 Term WCA-156, at ¶9-26.
	 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 (Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442.


	15.45  Statement Of Personal Or Family History
	15.46  Other Statement Having Comparable Circumstantial Guarantees Of Trustworthiness (Residual Exception)
	15.461  In general
	 Idaho v. Wright, 110 S. Ct. 3139 (1990): 1989 Term, p. 27-4, sec. 27.2232.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶54-63.
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶31-32.
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 15-5, sec. 15.43.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 63, sec. 5.342.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶32.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 (Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.
	 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 (Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22.
	 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 15-2, sec. 15.31.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 15-3, sec. 15.31.
	 State v. Sorenson, 135 Wis. 2d 468, 400 NW. 2d 508 (Ct. App. 1986): 1986 Term, p. 104, sec. 5.3411.
	 For cases dealing with the residual exception applicable when the declarant is not unavailable, see sec. 15.393.

	15.462  Applicability of this exception to hearsay statements of child sexual assault victim and circumstances under which such statements are properly admitted under this exception
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶59.
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶23-30.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322.

	15.463  Applicability of this exception to hearsay statements of young child forced to testify against his or her own parent
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.

	15.464  There is no substantive difference between this exception and similarly worded exception for available declarants
	 For cases dealing with this subject, see sec. 15.3934.

	15.465  This exception is not rendered inapplicable simply because hearsay evidence is "similar" to one of enumerated exceptions but fails to qualify under that exception
	 For cases dealing with this subject, see sec. 15.3935.



	15.5  When Declarant Unavailable
	15.51  Situations In Which Declarant May Or May Not Be Deemed Unavailable
	15.511  Exempted on ground of privilege
	15.5111  Privilege against self-incrimination
	15.51111  In general
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶34.
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶29.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶42-43.
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶9.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24-29.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 15-6, sec. 15.51.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 179, sec. 8.742.

	15.51112  Defendant is not deemed unavailable, thus permitting admission of his prior testimony in other crime prosecution, when state has introduced evidence of other crime in present prosecution and defendant wants to exercise privilege against self-incrimination regarding present offense
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶49.



	15.512  Refusal to testify
	15.5121  In general
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶42-44.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24-29.

	15.5122  Where witness refuses voluntarily to testify, court has no duty to compel testimony before declaring witness unavailable
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 15-6, sec. 15.51.


	15.513  Lack of memory
	15.514  Death or illness or infirmity
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶20-22.
	 State v. Burns, 112 Wis. 2d 131, 332 N.W.2d 757 (1983): 1982 Term, p. 90, sec. 5.351.
	 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 (1982): 1982 Term, p. 140, sec. 8.632.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 105, sec. 5.352.

	15.515  Not procurable by process or other reasonable means
	15.5151  In general
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶61-68.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶17.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 141, sec. 8.632.

	15.5152  Proponent of witness must demonstrate good-faith effort and due diligence in attempting to procure witness's testimony
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶61-68.

	15.5153  Need to resort to Uniform Extradition Act to obtain presence of nonresident witness in order to show unavailability
	 State v. Zellmer, 100 Wis. 2d 136, 301 N.W.2d 209 (1981): 1980 Term, p. 100, sec. 8.632.


	15.516  Witness is allegedly incompetent due to unwillingness or inability to speak the truth or communicate intelligent answers
	 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 (Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221.


	15.52  When Unavailability Due To Procurement Or Wrongdoing Of Proponent Of Statement
	15.521  Rules of evidence not applicable to determination whether this is the case
	 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 (Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562.

	15.522  Confrontation requirements not applicable to determination whether this is the case
	 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 (Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562.


	15.53  Other Matters
	15.531  Showing of unavailability must be made when hearsay statement offered
	 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 256 (1984): 1984 Term, p. 151, sec. 8.52.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 152, sec. 8.631.

	15.532  Trial court may not find declarant unavailable on basis that declarant is incompetent witness
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.

	15.533  Standard of appellate review of question of unavailability
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶61.



	15.6  Other Hearsay Exceptions
	15.61  State Crime Lab Reports
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 45, sec. 5.351.

	15.62  Statement Made In Presence Of Another Person Who Would Be Expected To, But Does Not, Deny It
	 For cases dealing with this subject, see sec. 15.13.

	15.63  Statement Made By Young Victim Of Sexual Assault
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 115, sec. 5.331.
	 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 (Ct. App. 1982): 1982 Term, p. 88, sec. 5.332.

	15.64  Videotaped Statements Of Children Under Wis. Stat. § 908.08
	15.641  In general
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶1-25.
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶11.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 11-5, sec. 11.4611; p. 25-12, sec. 25.2581.

	15.642  Constitutionality of statute admitting videotaped statements of children
	15.6421  In general
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.

	15.6422  Consistency with due process
	15.6423  Consistency with right to confrontation
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶24.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶1-25.

	15.6424  Consistency with separation of powers doctrine
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶15-22.


	15.643  Statute covers videotape of child's testimony at preliminary examination
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.

	15.644  Prerequisites to admission of videotaped statement
	15.6441  Child must have "understanding that false statements are punishable and of the importance of telling the truth"
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶42.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.

	15.6442  Interests of justice must warrant admission of videotape of twelve-to-sixteen-year-old children
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.

	15.6443  Notice by state to defendant of intent to introduce videotape
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶22.


	15.645  Procedure for admitting statement
	15.6451  Requirement that videotaped statement be admitted before child testifies
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶23.


	15.646  Court's duty to apply Wis. Stat. § 908.08 as written, including provision admitting videotaped statement before child testifies
	15.6461  In general
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶1-25.

	15.6462  Court cannot use other general evidentiary provisions as basis for refusing to apply § 908.08 as written
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶1-25.

	15.6463  Court cannot use speculative concern about possible confrontation violation as basis for refusing to apply § 908.08 as written
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶1-25.


	15.647  Other matters
	15.6471  Sec. 908.08 does not preclude admission of videotaped statements not meeting conditions set down in that provision if those statements are otherwise admissible under exception to hearsay rule
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶8-16.

	15.6472  Sec. 908(7) permits trial court to admit child's videotaped statement under hearsay exception without requiring compliance with § 908.08(2) and (3)
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶40.
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶8-16.

	15.6473  Sec. 908.08 permits trial court to admit videotaped statement even if it does not meet requirements of sec. 908.01(4)(a)2., which provides for admission of prior inconsistent statement
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶23.

	15.6474  Need for court reporter to report and transcribe statements when they are admitted at trial
	 For cases dealing with this subject, see sec. 8.89314.



	15.65  Wis. Stat. § 907.03, Which Allows Expert To Base Opinion On Data That Constitute Hearsay, Does Not Create Hearsay Exception
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶42.
	 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 762 N.W.2d 725, at ¶35.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶35.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶22.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶22.
	 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 (Ct. App. 1993): 1992 Term, p. 15-6, sec. 15.61.

	15.66  When hearsay is admissible "as provided . . . by statute"
	15.661  In general
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶10-14.

	15.662  When statute provides that court shall appoint expert and requires that expert file report with court, report, although hearsay, is admissible "as provided . . . by statute
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶10-14.


	15.67  Other Exceptions

	15.7  Other Hearsay Matters
	15.71  Hearsay Within Hearsay (Double Hearsay)
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 63, sec. 5.351.
	 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 (1979): 1978 Term, p. 56, sec. 5.351.
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 56, sec. 5.351.
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 44, sec. 5.333.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶15.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 15-2, sec. 15.3611.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 15-13, sec. 15.74.
	 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 (Ct. App. 1990): 1990 Term, p. 15-7, sec. 15.72.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 106, sec. 5.371.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 168, sec. 8.622.

	15.72  Violation Of Defendant's Right To Present Witnesses By Enforcement Of Hearsay Rule
	 For cases dealing with this subject, see sec. 28.3.

	15.73  Refreshing Witness's Recollection Through Prior Out-Of-Court Statement
	 For cases dealing with this subject, see sec. 20.3651.

	15.74  Attacking And Supporting Credibility Of Declarant
	15.741  In general
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶73.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶31.
	 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 702 N.W.2d 850, at ¶10.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶29-34.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 15-12, sec. 15.71.

	15.742  When defendant introduces hearsay statement of unavailable declarant, state's introduction of prior inconsistent statement of declarant, about which defendant had not had opportunity to cross-examine declarant, does not violate defendant's right to confrontation
	 For cases dealing with this subject, see sec. 27.2215.

	15.743  When defendant attacks credibility of hearsay declarant who has implicated defendant in crime by introducing testimony of witness that declarant has recanted accusation, state may introduce evidence of witness's gang affiliation to provide motive for declarant's recantation
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶29-31.


	15.75  Hearsay Rule Generally Inapplicable To Facts Or Data Upon Which Expert Bases Opinion
	 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 (Ct. App. 1993): 1992 Term, p. 15-6, sec. 15.61.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 120, sec. 5.9721.

	15.76  Waiver Of Right To Raise Hearsay Issue On Appeal
	15.761  Waiver of objection to exclusion of hearsay evidence
	15.7611  By failure to identify hearsay exception into which hearsay evidence falls
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61.


	15.762  Waiver of objection to admission of hearsay evidence
	15.7621  By failure to object
	 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 (1987): 1986 Term, p. 106, sec. 5.381.
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 15-8, sec. 15.7621.
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 11-11, sec. 11.72.
	 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 (Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22.

	15.7622  Objection need not be made when hearsay initially introduced for nonhearsay purpose; objection sufficient if made when hearsay about to be put to improper use
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.

	15.7623  Objection not waived by failing to argue exception into which hearsay does not fit
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.

	15.7624  By objecting, but failing to specify hearsay as ground for objection
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶35-37.

	15.7625  By objecting to statement that was not hearsay, but failing to object to statement that arguably was hearsay
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶92-98.


	15.763  Hearsay not objected to is competent evidence
	 For cases dealing with this subject, see sec. 15.783.


	15.77  Appellate Review Of Ruling On Hearsay Evidence
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶11.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶12.
	15.771  Standard of review
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶31, 55.
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶26.
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶24.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶9.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶21.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶24.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶39.
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 15-2, sec. 15.32.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶13.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶40.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶8.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶33.
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶16.
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶16.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶6.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶23.
	 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 623 N.W.2d 187, 2000 Term WCA-156, at ¶9.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 15-1, sec. 15.141.
	 State v. Gerald L.C., 194 Wis. 2d 549, 535 N.W.2d 777 (Ct. App. 1995): 1994 Term, p. 15-3, sec. 15.322.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721.
	 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822.
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 11-11, sec. 11.72.
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61.
	 State v. Stevens, 171 Wis. 2d 106, 490 N.W.2d 753 (Ct. App. 1992): 1992 Term, p. 15-3, sec. 15.442.
	 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 (Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22.
	 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 (Ct. App. 1989): 1988 Term, p. 20-12, sec. 20.8621.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 105, sec. 5.352.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 106, sec. 5.39.

	15.772  Appellate court may review record to determine if statement admissible under particular hearsay exception, even though trial court did not admit statement on that basis
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶33.


	15.78  Other Matters
	15.781  Videotaped deposition is not hearsay
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.

	15.782  Exclusion of hearsay falling within hearsay exception when declarant testifies at trial
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 63, sec. 5.352.

	15.783  Unobjected-to hearsay is competent evidence admissible for its truth
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 45, sec. 5.36.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332.

	15.784  Use of interpreter does not turn statements that interpreter translates into hearsay
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.
	 State v. Arroyo, 166 Wis. 2d 74, 479 N.W.2d 549 (Ct. App. 1991): 1991 Term, p. 15-4, sec. 15.242.
	 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 (Ct. App. 1990): 1990 Term, p. 15-7, sec. 15.72.

	15.785  Hearsay rule not applicable to grand jury proceeding
	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 15-8, sec. 15.73.

	15.786  Hearsay proponent has burden to prove hearsay falls within exception when opponent objects generally on hearsay grounds
	 State v. Peters, 166 Wis. 2d 168, 479 N.W.2d 198 (Ct. App. 1991): 1991 Term, p. 15-1, sec. 15.22.

	15.787  Sec. 907.03, which allows expert to base opinion upon inadmissible evidence, does not create hearsay exception
	 For cases dealing with this subject, see sec. 15.65.

	15.788  Trial court's discretion to conclude that considerations of fairness outweigh principles underpinning hearsay rule and to permit admission of hearsay evidence
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.

	15.789  "Deficient sample" printout from intoxilyzer is not hearsay
	 For cases dealing with this subject, see sec. 15.262.




	Chapter 16  Cross-Examination and Impeachment
	16.1  Cross-Examination
	16.11  Scope Of Cross-Examination In General
	16.111  General principles
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 16-1, sec. 16.142.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 63, sec. 5.41.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 64, sec. 5.41.
	 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 (1980): 1979 Term, p. 63, sec. 5.41.
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 45, sec. 5.41.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶43.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 19.311.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 16-1, sec. 16.111.
	 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 (Ct. App. 1995): 1994 Term, p. 20-8, sec. 20.864.
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342.
	 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 (Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.11.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 85, sec. 5.41.

	16.112  Court's right to limit cross-examination when probative value outweighed by countervailing factors
	 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 Term, p. 27-3, sec. 27.33.
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.

	16.113  Determining whether cross-examination is relevant
	 For cases dealing with this subject, see sec. 13.122.


	16.12  Defendant's Constitutional Right To Confrontation And Cross-Examination
	 For cases dealing with this subject, see chapter 27.

	16.13  Of Defendant Regarding Silence
	16.131  Prearrest, pre-Miranda silence
	 For cases dealing with this subject, see sec. 20.6122.

	16.132  Prearrest, post-Miranda silence
	 For cases dealing with this subject, see sec. 20.6123.

	16.133  Post-arrest, pre-Miranda silence
	 For cases dealing with this subject, see sec. 20.6124.

	16.134  Post-arrest, post-Miranda silence
	 For cases dealing with this subject, see sec. 20.6125.

	16.135  Silence at prior trial
	 For cases dealing with this subject, see sec. 20.613.


	16.14  Regarding Matters Affecting Credibility
	16.141  Prior convictions
	16.1411  In general
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶73.
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶1-36.
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶87.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 16-1, sec. 16.1414.
	 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 (1985): 1984 Term, p. 141, sec. 8.2355.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 168, sec. 8.2391.
	 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 (1979): 1979 Term, p. 64, sec. 5.441.
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 45, sec. 5.42.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶1-41.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶24-26.
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶22.
	 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 16.1412.
	 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. App. 1997): 1997 Term, p. 25-9, sec. 25.2547.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.
	 State v. Ingram, 204 Wis. 2d 177, 554 N.W.2d 833 (Ct. App. 1996): 1996 Term, p. 14-5, sec. 14.281.
	 State v. Smith, 203 Wis. 2d 288, 553 N.W.2d 824 (Ct. App. 1996): 1996 Term, p. 16-1, sec. 16.1411.
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 14-1, sec. 14.131.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 16-1, sec. 16.1411.
	 State v. Trudeau, 157 Wis. 2d 51, 458 N.W.2d 383 (Ct. App. 1990): 1990 Term, p. 16-1, sec. 16.1412.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443.
	 Vanlue v. State, 87 Wis. 2d 455, 275 N.W.2d 115 (Ct. App. 1978): 1978 Term, p. 57, sec. 5.42.
	 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. App. 1978): 1978 Term, p. 53, sec. 5.131.

	16.1412  Propriety of use of particular convictions
	16.14121  Conviction obtained without counsel
	 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 Term, p. 67, sec. 5.542.

	16.14122  Cconviction reversed on appeal
	 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 (1979): 1979 Term, p. 64, sec. 5.441.

	16.14123  Conviction that has been expunged pursuant to Wis. Stat. § 973.015(1)
	 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922.

	16.14124  Misdemeanor conviction not involving dishonesty
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 16-1, sec. 16.1414.


	16.1413  Need to weigh probative value of prior conviction against danger of unfair prejudice
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶19-35.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶24-27.

	16.1414  Requirement that defendant testify to obtain appellate review of ruling permitting use of defendant's prior conviction for impeachment purposes
	 Ohler v. United States, 120 S. Ct. 1851 (2000): 1999 Term, p. 16-4, sec. 16.1415.
	 Luce v. United States, 105 S. Ct. 460 (1984): 1984 Term, p. 169, sec. 10.473.

	16.1415  Effect of mistake as to number of convictions
	 State v. Boshcka, 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992): 1992 Term, p. 16-1, sec. 16.1412.

	16.1416  For purposes of impeachment, prior "conviction" occurs upon finding of guilt or entry and acceptance of guilty plea
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶17.
	 State v. Trudeau, 157 Wis. 2d 51, 458 N.W.2d 383 (Ct. App. 1990): 1990 Term, p. 16-1, sec. 16.1412.

	16.1417  May defendant who preemptively introduces evidence of prior conviction on direct examination, after trial court has ruled that state will be permitted to adduce evidence of prior conviction to impeach testifying defendant's credibility, challenge admission of such evidence on appeal?
	16.14171  No (United States Supreme Court's answer)
	 Ohler v. United States, 120 S. Ct. 1851 (2000): 1999 Term, p. 16-4, sec. 16.1415.
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶15.

	16.14172  Yes (Wisconsin Court of Appeals' answer)
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶11-18.
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶10-22.


	16.1418  Other matters
	16.14181  Prior convictions introduced to impeach credibility of testifying witness are not subject to exclusion under other crimes, wrongs, and acts rule
	 For cases dealing with this subject, see sec. 14.143.

	16.14182  Limitations on use of defendant's prior conviction(s) to impeach credibility do not apply when conviction(s) introduced for purpose(s) other than impeachment
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶24-26.
	 For cases dealing with the specific rule that the fact that other acts evidence concerns defendant's prior conviction[s] of criminal activity does not require analysis under sec. 906, Stats. (impeachment by evidence of conviction of crime), see sec. 14.285.

	16.14183  May impeach testifying defendant by proof of prior convictions without violating Fifth Amendment privilege
	 For cases dealing with this subject, see sec. 24.896.

	16.14184  When erroneous testimony regarding number of prior convictions constitutes harmless error
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶28-40.
	 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 16.1412.

	16.14185  The higher the number of convictions the less credibility on witness's part they may suggest
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶46.
	 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 16.1412.

	16.14186  Rule limiting cross-examination about prior convictions to fact and number of convictions does not bar state from introducing evidence of defense witness's substantial sentences, and lack of any realistic possibility of parole eligibility under them, to impeach witness's claim that he committed crime with which defendant charged by showing that witness had nothing to lose by making that claim
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.

	16.14187  When failure to impeach witness by eliciting number of times witness had been convicted constitutes ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.3428.

	16.14188  Impeachment based on interaction with justice system that did not result in criminal conviction
	 For cases dealing with this subject, see sec. 16.181.

	16.14189  Use of prior conviction to impeach can result in what is, essentially, judicially sanctioned perjury if some, but not all, of witness's convictions are deemed admissible
	 State v. Gary M.B., 2003 WI App 72, 261 Wis. 2d 811, 661 N.W.2d 435, at ¶29.


	16.1419  Other matters (cont'd)
	16.14191  When jurors are informed of witness's criminal past, precise number of prior convictions is unlikely to be outcome determinative
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶73-74.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶32.

	16.14192  Introducing evidence of prior conviction for purpose other than impeaching credibility
	 For cases dealing with this subject, see sec. 13.37932.

	16.14193  Using prior conviction(s) to impeach credibility is different from using prior conviction(s) in connection with some other issue in case
	 For cases dealing with this subject, see sec. 13.37933.

	16.14194  Admissibility of evidence of pending appeal from prior conviction
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶47.



	16.142  Mental capacity or condition
	16.1421  In general
	 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 (1979): 1979 Term, p. 66, sec. 5.51.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.
	 For cases dealing with impeachment by extrinsic evidence regarding mental capacity or condition, see sec. 16.23.
	 For cases dealing generally with expert testimony on the credibility of witness, see sec. 18.251.
	 For cases dealing with psychiatric or psychologic evidence regarding witness's mental capacity or condition, see sec. 18.522.

	16.1422  Witness's multiple personality disorder
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.


	16.143  Motive of witness
	16.1431  Motive for testifying
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 76, sec. 5.451.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶43-45.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶47-57.
	 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 (Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 107, sec. 5.441.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 64, sec. 5.43.

	16.1432  Motive for recantation of accusation
	16.14321  In general
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶29-31.

	16.14322  When defendant attacks credibility of hearsay declarant who has implicated defendant in crime by introducing testimony of witness that declarant has recanted accusation, state may introduce evidence of witness's gang affiliation to provide motive for declarant's recantation
	 For cases dealing with this subject, see sec. 15.743.



	16.144  Failure to tell story earlier
	 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 692 (1979): 1978 Term, p. 57, sec. 5.46.
	 For cases dealing with the cross-examination of a defendant regarding his prior silence, see sec. 16.13.

	16.145  Specific instances of witness's conduct
	 For cases dealing with this subject, see sec. 20.8212.

	16.146  Drug or alcohol use
	16.147  Prior inconsistent statement
	16.1471  Use of to impeach in general
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 16-1, sec. 16.142.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 135, sec. 5.994.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶21.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443.
	 For cases dealing with whether a prior inconsistent statement is hearsay, see sec. 15.21.
	 For cases dealing with impeachment of a witness by extrinsic evidence of a prior inconsistent statement, see sec. 16.291.
	 For cases dealing generally with examining a witness about a prior statement, see sec. 20.3694.

	16.1472  Need to cross-examine witness regarding prior inconsistent statement as prerequisite to admissibility of extrinsic evidence regarding statement
	 For cases dealing with this subject, see sec. 20.38632.


	16.148  Facts contradicting testimony on direct examination
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶35.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶33.

	16.149  Other matters
	16.1491  Prior juvenile adjudication
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443.

	16.1492  Biases and animosities
	16.14921  In general
	 United States v. Abel, 105 S. Ct. 465 (1984): 1984 Term, p. 107, sec. 5.442.
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶11.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 107, sec. 5.441.

	16.14922  Inquiry into witness's bias is always material and relevant
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶11.


	16.1493  Regarding pending investigations of psychiatrist-witness's alleged sexual misconduct with patients
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 16-2, sec. 16.142.
	 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 (Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142.

	16.1494  State's dismissal of pending charges against state's witness prior to witness's testifying at defendant's trial
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.

	16.1495  Defense witness's substantial sentences, and lack of any realistic possibility of parole eligibility under them, offered to impeach witness's claim that he committed crime with which defendant charged by showing that witness had nothing to lose by making that claim
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.

	16.1496  Plea bargain obtained by witness from state
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶43-45.

	16.1497  Prior abusive conduct of officer-witness who defendant contends abused him
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶21.



	16.15  Regarding Complainant's Prior Sexual Conduct In Sex Crimes Case
	 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 Term, p. 27-3, sec. 27.33.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 (1983): 1983 Term, p. 108, sec. 5.45.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 94, sec. 5.141.
	 For cases dealing with the relevancy of a complainant's prior sexual conduct and with excluding evidence of the complainant's prior sexual conduct because its probative value is outweighed by its prejudicial effect or other countervailing considerations , see sec. 13.3611.
	 For cases dealing generally with limitations on questioning regarding a victim's prior sexual conduct, see sec. 20.38332.
	 For cases dealing with the rape shield law, see sec. 20.83.
	 For cases dealing with the limitations imposed by the constitutional right of confrontation on the exclusion of evidence of the prior sexual conduct of a sexual assault victim, see sec. 27.33.
	 For cases dealing with the defendant's constitutional right to present a defense by introducing evidence of the complainant's prior sexual conduct, see sec. 28.52.

	16.16  Asking Question Without Establishing Factual Predicate
	 For cases dealing with this subject, see sec. 20.363.

	16.17  Cross-Examination Of Testifying Defendant
	16.171  Permissible scope in general
	 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 Term, p. 8-33, sec. 8.4361.
	 Mitchell v. United States, 119 S. Ct. 1307 (1999): 1998 Term, p. 24-3, sec. 24.831.
	 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 Term, p. 65, sec. 5.471.
	 United States v. Havens, 100 S. Ct. 1912 (1980): 1979 Term, p. 65, sec. 5.471.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 68, sec. 5.47.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 65, sec. 5.471.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 65, sec. 5.471.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 57, sec. 5.43.
	 For cases dealing with the waiver of the privilege against self-incrimination by testifying in one's own defense, see sec. 24.33.

	16.172  Testifying defendant has no right to claim privilege against self-incrimination
	 For cases dealing with this subject, see sec. 24.333.

	16.173  Regarding silence
	 For cases dealing with this subject, see sec. 16.13.

	16.174  Impeachment by proof of prior convictions
	16.1741  In general
	 For cases dealing generally with the impeachment of the credibility of a witness by proof of the witness's prior convictions, see sec. 16.141.

	16.1742  No Fifth Amendment prohibition on impeachment of testifying defendant by proof of prior convictions
	 For cases dealing with this subject, see sec. 24.896.


	16.175  Preserving error for appellate review
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 65, sec. 5.472.

	16.176  Impeachment of testimony given by defendant on cross-examination by illegally obtained evidence
	 For cases dealing with this subject, see sec. 16.27.


	16.18  Other Matters
	16.181  Impeachment based on interaction with justice system that did not result in criminal conviction
	16.1811  In general
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶37.

	16.1812  Criminal prosecution that ended in dismissal
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶37.

	16.1813  Ordinance violation
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶37.

	16.1814  Deferred prosecution agreement
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶37-39.


	16.182  Refusal of witness to answer questions on cross-examination
	16.1821  Because of fear
	 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 (Ct. App. 1983): 1983 Term, p. 89, sec. 4.361.

	16.1822  Striking testimony of witness for refusal
	 For cases dealing with this subject, see secs. 20.3523 and 28.22.


	16.183  Protecting child witness from unduly rigorous cross-examination
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 89, sec. 4.362.

	16.184  Right to cross-examination conferred by common law
	 Town of Geneva v. Tills, 129 Wis. 2d 167, 384 N.W.2d 701 (1986): 1985 Term, p. 85, sec. 5.481.

	16.185  Propriety of asking witness whether other witnesses who have given testimony at odds with witness's testimony are mistaken or lying
	 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 853, 667 N.W.2d 364, at ¶1-11.
	 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 (Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161.
	 For cases dealing with whether questioning of witness regarding inconsistencies between his testimony and testimony of other witnesses and asking whether other witnesses are mistaken or lying violates rule that no witness may give opinion regarding whether another competent witness is telling the truth (i.e., Haseltine rule), see sec. 20.8413.



	16.2  Impeachment (By Extrinsic Evidence)
	16.21  By Showing That Material Facts Are Not As Testified To By Witness
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 (1980): 1979 Term, p. 57, sec. 5.112.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 46, sec. 5.54.

	16.22  By Showing Bias, Prejudice,  Or Other Corrupt Testimonial Intent Of Witness (e.g., Promised Benefits In Exchange For Testimony), Racial bias, etc.)
	16.221  In general
	 United States v. Abel, 105 S. Ct. 465 (1984): 1984 Term, p. 107, sec. 5.442.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 58, sec. 5.52.
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 46, sec. 5.52.
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶15.
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶22.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶17-18.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.
	 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 (Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331.
	 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 724 (Ct. App. 1986): 1985 Term, p. 155, sec. 10.62.
	 For cases dealing generally with this topic, see sec. 13.377.

	16.222  Showing bias or prejudice through testimony about gang affiliation and about gangs and their characteristics and activities
	16.2221  In general
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶1-19.

	16.2222  Admissibility of evidence of gang affiliation shared with party to show bias in favor of that party
	 For cases dealing with this subject, see sec. 20.8497.


	16.223  Evidence of officer-witness's conduct demonstrating bias or prejudice against black people
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶22.


	16.23  By Showing Mental Condition Or Capacity Of Witness
	 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 (1981): 1981 Term, p. 66, sec. 5.51.
	 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 (1979): 1979 Term, p. 66, sec. 5.51.
	 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 20.8411.
	 For cases dealing with cross-examination of a witness regarding his mental condition or capacity, see sec. 16.142.
	 For cases dealing generally with expert testimony on the credibility of witness, see sec. 18.251.
	 For cases dealing with psychiatric or psychologic evidence regarding a witness's mental condition or capacity, see sec. 18.522.
	 For cases dealing with testimony regarding the incapacity of a witness with cognitive disabilities to lie, see sec. 20.8415.

	16.24  By Showing Character Or Conduct To Attack Credibility
	16.241  Opinion or reputation evidence of character for untruthfulness
	 For cases dealing with this subject, see sec. 20.8211.

	16.242  Specific instances of conduct
	 For cases dealing with this subject, see sec. 20.8212.


	16.25  On Collateral Matter
	16.251  In general
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 (1978): 1978 Term, p. 57, sec. 5.51.
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 45, sec. 5.44.
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 46, sec. 5.51.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶31.
	 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 704 N.W.2d 405, at ¶17.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶33.
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212.
	 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 573 (Ct. App. 1990): 1989 Term, p. 20-4, sec. 20.8331.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 67, sec. 5.53.

	16.252  Bias or prejudice of witness is not collateral matter
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶11.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶18.

	16.253  Motive of witness is not collateral matter
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶31.


	16.26  By Showing Prior Conviction To Impeach Credibility
	16.261  In general
	 For cases dealing with this subject, see sec. 16.1411.

	16.262  When conviction obtained without counsel
	 For cases dealing with this subject, see sec. 16.14121.

	16.263  When conviction reversed on appeal
	 For cases dealing with this subject, see sec. 16.14122.

	16.264  Requirement that defendant testify to obtain appellate review of ruling permitting use of defendant's prior conviction for impeachment purposes
	 For cases dealing with this subject, see sec. 16.1414.

	16.265  Effect of mistake as to number of convictions
	 For cases dealing with this subject, see sec. 16.1415.

	16.266  For purposes of impeachment, prior "conviction" occurs upon finding of guilt or entry and acceptance of guilty plea
	 For cases dealing with this subject, see sec. 16.1416.

	16.267  Conviction that has been expunged pursuant to Wis. Stat. § 973.015(1) cannot be used for impeachment
	 For cases dealing with this subject, see sec. 16.14123.

	16.268  Use of prior misdemeanor conviction not involving dishonesty
	 For cases dealing with this subject, see sec. 16.14124.


	16.27  Impeachment By Use Of Illegally Obtained Evidence
	16.271  Items seized in illegal search
	 For cases dealing with this subject, see sec. 1.824.

	16.272  Statements taken in violation of Miranda
	 For cases dealing with this subject, see sec. 2.17.

	16.273  Involuntary statements
	 For cases dealing with this subject, see sec. 2.26.

	16.274  Other illegally obtained evidence

	16.28  Impeachment Of Defendant
	16.281  Permissible scope and means of impeachment in general
	 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 Term, p. 8-33, sec. 8.4361.

	16.282  By introducing evidence regarding defendant's silence
	16.2821  Prearrest, pre-Miranda silence
	 For cases dealing with this subject, see sec. 20.6122.

	16.2822  Prearrest, post-Miranda silence
	 For cases dealing with this subject, see sec. 20.6123.

	16.2823  Post-arrest, pre-Miranda silence
	 For cases dealing with this subject, see sec. 20.6124.

	16.2824  Post-arrest, post-Miranda silence
	 For cases dealing with this subject, see sec. 20.6125.

	16.2825  Failure to testify at prior trial
	 For cases dealing with this subject, see sec. 20.613.



	16.29  Other Impeachment And Related Matters
	16.291  By showing prior inconsistent statement of witness
	16.2911  In general
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶30-34.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶5-16, 21.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 16-4, sec. 16.251.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.23.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 91, sec. 5.443.
	 For cases dealing generally with the admissibility of prior statements of a witness, see sec. 20.3861.
	 For cases dealing with whether a prior inconsistent statement is hearsay, see sec. 15.21.
	 For cases dealing with cross-examination of a witness regarding a prior inconsistent statement, see sec. 16.147.
	 For cases dealing generally with examining a witness about a prior statement, see sec. 20.3694.

	16.2912  Prerequisites to introduction of extrinsic evidence of prior inconsistent statement (Wis. Stat. § 906.13(2)(a))
	16.29121  In general
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶30-34.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶5-16.

	16.29122  Waiver of objection to failure to meet requirements of Wis. Stat. § 906.12(2)(a) by failure to object on that ground
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶30-34.


	16.2913  Defendant's constitutional right to introduce evidence of prior inconsistent statement of state's witness
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶6-9.


	16.292  By showing that witness implicating defendant has recanted accusation
	16.2921  In general
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶31.

	16.2922  When defendant attacks credibility of hearsay declarant who has implicated defendant in crime by introducing testimony of witness that declarant has recanted accusation, state may introduce evidence of witness's gang affiliation to provide motive for declarant's recantation
	 For cases dealing with this subject, see sec. 15.743.


	16.293  By use of defendant's testimony at pretrial suppression hearing
	 For cases dealing with this subject, see secs. 1.923 and 2.625.

	16.294  By non-statement of another
	 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 704 N.W.2d 405, at ¶16.

	16.295  Ascribing purported motivations or truth-telling tendencies of entire neighborhood to one of its residents is not acceptable form of impeachment
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶1, 16-17.




	Chapter 17  Testimonial Privileges
	17.1  General Principles
	17.11  Privileges Recognized Only As Provided By Constitutions, Statutes, And Rules
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶13.
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 17-1, sec. 17.11.

	17.12  Claim Of Privilege By Interpreter
	17.13  Required Reports Privileged By Statute
	17.14  Statutes Creating Privileges To Be Strictly Construed
	 For cases dealing with this subject, see sec. 17.94.

	17.15  Other Matters
	17.151  Applicability of testimonial privilege of out-of-court disclosure of statements
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.

	17.152  Burden of proof regarding applicability of evidentiary privilege
	 For cases dealing with this subject, see sec. 17.95.

	17.153  Concepts of "confidential" and "legal privilege" are very different; fact that records are to be kept confidential does not mean that custodian has privilege not to produce records in response to subpoena duces tecum
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶14-15.



	17.2  Lawyer-Client Privilege
	17.21  General Rule Of Privilege
	17.211  In general
	 Upjohn Co. v. United States, 101 S. Ct. 677 (1981): 1980 Term, p. 68, sec. 5.62.
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶29, 33-34.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶32-33.
	 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 (Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 28-1, sec. 28.31.

	17.212  Communication must be "confidential"
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶30.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶32.
	 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 (Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212.


	17.22  Who May Claim Privilege
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶28, 31.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶32.

	17.23  Scope Of Privilege
	17.231  In general
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶20, 33-34, 51-59.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶33-34.

	17.232  Does privilege encompass attorney's opinions, perceptions, and impressions regarding defendant's competency?
	 For cases dealing with this subject, see sec. 6.63372.

	17.233  Privilege survives client's death
	 Swidler & Berlin v. United States, 118 S. Ct. 2081 (1998): 1997 Term, p. 17-1, sec. 17.232.


	17.24  Exceptions
	17.241  Crime-fraud exception
	17.2411  In determining whether this exception exists, court may make in camera inspection of allegedly privileged attorney-client communications
	 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 Term, p. 17-1, sec. 17.2211.


	17.242  Communication relevant to issue of breach of duty by lawyer to client or by client to lawyer
	17.2421  This exception applies when defendant directly challenges attorney's performance by claiming ineffective assistance of counsel
	 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 (Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312.
	 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 (Ct. App. 1992): 1992 Term, p. 25-17, sec. 25.261.

	17.2422  This exception applies where defendant indirectly challenges attorney's performance by seeking withdrawal of guilty plea because counsel failed to properly advise defendant with respect to entering plea
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.
	 State v. Simpson, 200 Wis. 2d 798, 548 N.W.2d 105 (Ct. App. 1996): 1995 Term, p. 17-1, sec. 17.2312.


	17.243  No exception when client has died and information is relevant to criminal proceeding
	 Swidler & Berlin v. United States, 118 S. Ct. 2081 (1998): 1997 Term, p. 17-1, sec. 17.232.

	17.244  Exceptions created by rules of professional responsibility
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶32.


	17.25  Waiver Of Privilege
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶28, 53.

	17.26  Other Matters
	17.261  Propriety of state's calling defense expert to testify
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 155, sec. 10.62.
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 74, sec. 5.844.

	17.262  Propriety of allowing state access to defense expert's report
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 74, sec. 5.844.

	17.263  When prosecutor's questioning of defendant about counsel's failure to question state's witnesses about particular matter violates attorney-client privilege
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.

	17.264  Application of privilege when attorney makes contemptuous remark to client in court in response to judge's ruling
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.

	17.265  Privilege survives death of client
	 For cases dealing with this subject, see sec. 17.233.

	17.266  Propriety of requiring defendant to disclose to prosecutor expert's findings or subject matter of expert's testimony when expert relied on confidential information supplied by defendant
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.

	17.267  Attorney's work-product privilege
	 For cases dealing with this subject, see sec. 17.883.

	17.268  Who has burden of establishing existence of privilege
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶20.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶33.
	 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 (Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212.

	17.269  Other matters
	17.2691  Does attorney-client privilege encompass attorney's opinions, perceptions, and impressions regarding defendant's competency?
	 For cases dealing with this subject, see sec. 6.63372.

	17.2692  Privilege should be strictly and narrowly interpreted
	 State v. Meeks, 2003 WI 104, 263 Wis. 2d 794, 666 N.W.2d 859, at ¶20.




	17.3  Physician-Patient, Registered Nurse-Patient, Chiropractor-Patient, Psychologist-Patient, Social Worker-Patient, Marriage And Family Therapist-Patient And Professional Counselor-Patient Privilege
	17.31  General Rule Of Privilege
	17.311  In general
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶36.
	 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 (1997): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 10, sec. 2.16.
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221.
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.

	17.312  What privilege extends to
	17.3121  Does not extend to patient's mere physical presence in physician's office
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.

	17.3122  Extends to communications to persons who participate in diagnosis or treatment under direction of physician, registered nurse, chiropractor, or psychologist
	17.31221  In general
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221.
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.

	17.31222  In determining whether communication fits within this category, patient's objectively reasonable perceptions and expectations of the medical provider provide benchmark
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221.


	17.3123  Extends to "confidential" communications
	17.31231  In general
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221.

	17.31232  Patient's subjective belief regarding confidentiality is not controlling; belief must be objectively reasonable
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 17-1, sec. 17.3221.



	17.313  Applicability of privilege to out-of-court disclosure of statements
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.


	17.32  Who May Claim Privilege
	17.321  In general
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 17-2, sec. 17.32.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 17-1, sec. 17.32.

	17.322  In case of minor
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶6-7.
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.


	17.33  Scope Of Privilege
	17.331  In general
	17.332  Creates evidentiary privilege only; does not regulate conduct of physicians outside courtroom
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.

	17.333  Does not prohibit medical personnel from allowing police to be present in treatment areas of hospital
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.


	17.34  Exceptions
	17.341  In general
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 17-1, sec. 17.331.

	17.342  Exception for homicide trials
	17.3421  In general
	 State v. Jenkins, 80 Wis. 2d 426, 259 N.W.2d 109 (1977): 1977 Term, p. 47, sec. 5.63.

	17.3422  Applies to blood alcohol test administered in another state where it would be covered by privilege
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 108, sec. 5.6311.

	17.3423  Application when non-homicide charges are tried together with homicide charges
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 198, sec. 10.4211.

	17.3424  Does not deny equal protection
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 165, sec. 8.481.


	17.343  Exception for proceedings for hospitalization
	17.3431  In general
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Cramer, 98 Wis. 2d 416, 296 N.W.2d 921 (1980): 1980 Term, p. 69, sec. 5.63.
	 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 258 (1978): 1977 Term, p. 47, sec. 5.63.
	 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 (Ct. App. 1979): 1979 Term, p. 67, sec. 5.62.

	17.3432  Proceeding for commitment of sexually violent person
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.

	17.3433  This exception applies to examinations made for purposes of ch. 980 (sexual predator) commitment proceeding
	 For cases dealing with this subject, see sec. 10.7831.


	17.344  Tests for intoxication
	 City of Muskego v. Godec, 167 Wis. 2d 536, 482 N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311.

	17.345  When condition is element of claim or defense
	17.3451  When defendant enters plea of not guilty by reason of mental disease or defect
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-20, sec. 6.643.
	 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 (Ct. App. 1987): 1987 Term, p. 18-1, sec. 18.521.
	 For cases dealing with the waiver of the privilege by raising a defense that places mental or physical condition in issue, see sec. 17.351.


	17.346  Dangerous patient exception (when professional covered by privilege has reasonable cause to believe that (1) the patient is dangerous and (2) disclosure is necessary to prevent harm)
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.

	17.347  Abused or neglected child or abused unborn child
	17.3471  In general
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶38-58.

	17.3472  Abuse includes sexual contact
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶42.

	17.3473  Abuse includes emotional abuse
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶40.


	17.348  Determining when exception must be recognized to allow defendant to present defense
	 For cases dealing with this subject, see sec. 17.364.


	17.35  Waiver Of Privilege
	17.351  By raising defense that places mental or physical condition in issue
	 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 (1986): 1986 Term, p. 144, sec. 8.2351.
	 For cases dealing with the exception to the privilege when mental or physical condition is element of claim or defense, see sec. 17.345.

	17.352  By voluntary disclosure
	17.3521  In general
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶6-7.
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.
	 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 663, 678 N.W.2d 326, at ¶1-21.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.

	17.3522  Waiver by voluntary disclosure cannot be limited to one person or entity to whom disclosure is made
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.

	17.3523  Waiver by medical assistance recipients
	 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812.

	17.3524  By voluntary disclosure made by parent of minor child
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶6-7.
	 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 663, 678 N.W.2d 326, at ¶1-21.



	17.36  Other Matters
	17.361  Defendant's due process right to in camera review of evidence protected by this privilege upon showing that it may be material to defense
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.
	 For cases dealing generally with a defendant's due process right to an in camera review of records or documents privileged or protected or in the possession of third parties to determine whether contain exculpatory evidence, see sec. 6.893.

	17.362  Provision in mental health act allowing parent to authorize release of child's records is superseded by this privilege
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.

	17.363  Provision in mental health act making patient records confidential is superseded by this privilege
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.341.

	17.364  Determining when privilege must give way to defendant's exercise of constitutional right to present evidence in his defense
	 State v. Solberg, 211 Wis. 2d 372, 564 N.W.2d 775 (1997): 1996 Term, p. 6-13, sec. 6.8956.
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-16, sec. 6.8956.

	17.365  When defendant allowed access to mental health records notwithstanding this privilege
	 For cases dealing with this subject, see sec. 6.893.

	17.366  Need for victim's consent before trial court may conduct in camera inspection of mental health treatment records to determine whether they contain exculpatory evidence
	 For cases dealing with this subject, see sec. 6.8934.

	17.367  Need for victim's consent to review of mental health treatment records before appellate court may conduct appellate review of trial court's in camera inspection of records to determine whether they contain exculpatory evidence
	 For cases dealing with this subject, see sec. 6.89386.

	17.368  Interplay between this privilege and Wis. Stat. § 146.82 insofar as billing, collection, and payment of claims records are concerned
	 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812.

	17.369  Expectation of confidentiality in medical records of medical assistance recipients
	 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812.



	17.4  Husband-Wife Privilege
	17.41  General Rule Of Privilege
	 Trammel v. United States, 100 S. Ct. 906 (1980): 1979 Term, p. 68, sec. 5.64.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 58, sec. 5.61.
	 State v. Sabin, 79 Wis. 2d 302, 255 N.W.2d 320 (1977): 1977 Term, p. 47, sec. 5.62.
	 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 (Ct. App. 1986): 1986 Term, p. 108, sec. 5.64.
	 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 (Ct. App. 1983): 1983 Term, p. 118, sec. 5.64.
	 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 (Ct. App. 1980): 1980 Term, p. 69, sec. 5.64.

	17.42  Who May Claim Privilege
	17.43  Scope Of Privilege
	17.44  Exceptions
	17.441  If one spouse has acted as agent of other and communication relates to matters within scope of agency
	 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 (Ct. App. 1983): 1983 Term, p. 118, sec. 5.64.

	17.442  Proceeding in which one spouse or former spouse is charged with crime against person or property of other spouse or of a child of either spouse, or with crime against person or property of third party committed in course of committing crime against other spouse
	17.4421  Proceeding in which one spouse or former spouse is charged with crime against person or property of other spouse
	17.4422  Proceeding in which one spouse or former spouse is charged with crime against person or property of a child of either spouse
	17.44221  In general
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.411.

	17.44222  "Child of either" may include foster child or other child present in home and active part of family structure
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.411.


	17.4423  Proceeding in which one spouse or former spouse is charged with crime against person or property of third party committed in course of committing crime against other spouse
	17.44231  In general
	 State v. Richard G.B., 2003 WI App 13, 259 Wis. 2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at ¶2-17.

	17.44232  Covers case in which married defendant is charged with sexual assault; sexual assault is crime against third party committed in course of committing crime (i.e., adultery) against spouse
	 State v. Richard G.B., 2003 WI App 13, 259 Wis. 2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at ¶2-17.




	17.45  Waiver Of Privilege
	17.46  Other Matters

	17.5  Communications To Clergyman
	17.51  General Rule Of Privilege
	17.511  In general
	17.512  Applicability to out-of-court disclosure of statements
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 109, sec. 5.652.


	17.52  Who May Claim Privilege
	17.53  Scope Of Privilege
	17.54  Exceptions
	17.55  Waiver Of Privilege
	17.56  Other Matters

	17.6  Law Enforcement Records
	17.61  In general
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶21.


	17.7  Identity Of Informer
	17.71  General Rule Of Privilege
	 California v. Trombetta, 104 S. Ct. 2528 (1984): 1983 Term, p. 172, sec. 8.352.
	 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 (1982): 1981 Term, p. 77, sec. 5.67.
	 United States v. Raddatz, 100 S. Ct. 2406 (1980): 1979 Term, p. 100, sec. 8.526.
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶15-32.
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶24.
	 State v. Dowe, 120 Wis. 2d 192, 352 N.W.2d 660 (1984): 1984 Term, p. 108, sec. 5.67.
	 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 (1982): 1981 Term, p. 78, sec. 5.67.
	 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at ¶11.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.
	 State v. Gordon, 159 Wis. 2d 335, 464 N.W.2d 91 (Ct. App. 1990): 1990 Term, p. 1-41, sec. 1.692.
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71.
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.721.
	 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 (Ct. App. 1981): 1981 Term, p. 80, sec. 5.67.

	17.72  Who May Claim Privilege
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.

	17.73  Exceptions
	17.731  Testimony on merits necessary to fair determination of guilt or innocence
	17.7311  In general
	 California v. Trombetta, 104 S. Ct. 2528 (1984): 1983 Term, p. 172, sec. 8.352.
	 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 (1982): 1981 Term, p. 77, sec. 5.67.
	 United States v. Raddatz, 100 S. Ct. 2406 (1980): 1979 Term, p. 100, sec. 8.526.
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶15-32.
	 State v. Dowe, 120 Wis. 2d 192, 352 N.W.2d 660 (1984): 1984 Term, p. 108, sec. 5.67.
	 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 (1982): 1981 Term, p. 78, sec. 5.67.
	 State v. Norfleet, 2002 WI App 140, 254 Wis. 2d 569, 647 N.W.2d 341, 2001 Term WCA-393, at ¶9-16.
	 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at ¶1-21.
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.7311.
	 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 (Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912.
	 State v. Hargrove, 159 Wis. 2d 69, 464 N.W.2d 14, 469 N.W.2d 181 (Ct. App. 1990): 1990 Term, p. 17-1, sec. 17.71.
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 17-1, sec. 17.721.
	 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 (Ct. App. 1981): 1981 Term, p. 80, sec. 5.67.

	17.7312  Sufficiency of request for disclosure of informant's identity under this exception
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 17-2, sec. 17.7111.

	17.7313  Disclosure of informer's identity appropriate if person seeking disclosure establishes that person interrogated by trial court at in camera hearing was not informer
	 For cases dealing with this subject, see sec. 17.775.

	17.7314  Applicability of procedures for determining whether informer's identity should be revealed when defendant does not intend to produce informer's testimony but only seeks confirmation of informer's identity
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.7311.

	17.7315  Need for informer's testimony at in camera hearing
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.7311.

	17.7316  No need for in camera hearing when trial court reasonably concludes, based on record before it, that informant's testimony is critical to fair trial
	 State v. Norfleet, 2002 WI App 140, 254 Wis. 2d 569, 647 N.W.2d 341, 2001 Term WCA-393, at ¶1-17.

	17.7317  In determining whether disclosure of informer's identity required, court may not rely on unsworn materials
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶15-34.
	 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at ¶10-17.

	17.7318  In determining whether disclosure of informer's identity required, court may not conduct independent examination, e.g., by requesting additional information from law enforcement
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶15-34.

	17.7319  Other matters
	17.73191  Effect of defects in making determination whether disclosure of informer's identity is necessary; applicability of harmless-error rule
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶35-49.



	17.732  Determining legality of obtaining evidence when reliability or credibility of information supplied by informant doubted
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71.

	17.733  Voluntary disclosure
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.

	17.734  Informer as witness
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-1, sec. 17.732.

	17.735  There is no exception to privilege based on death of informer
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.


	17.74  Waiver Of Privilege
	17.741  By voluntary disclosure
	 For cases dealing with this subject, see sec. 17.733.


	17.75  Waiver Of Defects In Proceeding Relating To Disclosure Of Identity Of Informer
	17.751  Defendant does not waive right to complain about trial court's failure to follow prescribed procedures (e.g., by court's using unsworn materials) by failing to object at time court fails to follow prescribed procedures
	 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at ¶18.


	17.76  Appellate Review Of Trial Court's Proceedings And Rulings Relating To Disclosure Of Identity Of Informer
	17.761  Standard of review
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶15-16.
	 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at ¶10.

	17.762  Appellate review of rulings relating to identity of informant
	17.7621  Ruling, at conclusion of in camera hearing, on whether informant's testimony necessary to fair determination of guilt or innocence
	 State v. Norfleet, 2002 WI App 140, 254 Wis. 2d 569, 647 N.W.2d 341, 2001 Term WCA-393, at ¶9.



	17.77  Other Matters
	17.771  Due process requirements relating to disclosure of identity of informant
	 For cases dealing with this subject, see sec. 22.432.

	17.772  Admission and sufficiency of evidence to require disclosure of identity of informer
	17.7721  Hearsay evidence
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.


	17.773  Hearsay allegations in affidavit supporting request for disclosure of identity of informer not sufficient to trigger hearing
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.

	17.774  Death of informer does not obviate privilege
	 For cases dealing with this subject, see sec. 17.735.

	17.775  Disclosure of informer's identity appropriate if person seeking disclosure establishes that person interrogated by trial court at in camera hearing was not informer
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.

	17.776  Need to disclose fact that witness who testified at trial was informant
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).


	17.78  Related Matters
	17.781  Defendant's constitutional (i.e., due process) right to disclosure of identity of informant
	 For cases dealing with this subject, see sec. 22.432.



	17.8  Other Privileges
	17.81  Self-Incrimination
	 For cases dealing with this subject, see chapter 24.

	17.82  Journalist's
	 State ex rel. Green Bay Newspaper Co. v. Circuit Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 Term, p. 225, sec. 13.75.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 48, sec. 5.64.

	17.83  Legislator's
	 United States v. Gillock, 100 S. Ct. 1185 (1980): 1979 Term, p. 68, sec. 5.65.

	17.84  Required Reports
	17.85  Honesty Testing Devices
	17.86  Political Vote
	17.87  Trade Secrets
	17.88  Other Privileges
	17.881  Privilege in crime victim compensation proceedings
	17.882  Privilege in use of federal tax return information
	17.883  Attorney's work-product privilege
	17.8831  In general
	 Upjohn Co. v. United States, 101 S. Ct. 677 (1981): 1980 Term, p. 46, sec. 3.894.
	 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 (Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873.

	17.8832  Requirement that material must have been obtained at attorney's direction
	 Estrada v. State, 228 Wis. 2d 459, 596 N.W.2d 496 (Ct. App. 1999): 1998 Term, p. 17-1, sec. 17.212.

	17.8833  Consistency with privilege of requiring defendant to disclose to prosecutor defense expert's findings or subject matter of defense expert's testimony
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.


	17.884  Evidence, information, and analyses of evidence obtained from law enforcement officers by state crime laboratories, and testimony of crime laboratory personnel prior to trial (Wis. Stat. § 165.79(1))
	17.8841  In general
	 State v. Franszczak, 2002 WI App 141, 256 Wis. 2d 68, 647 N.W.2d 396, 2001 Term WCA-397, at ¶2-8.

	17.8842  This privilege precludes defendant from producing state crime lab personnel at pretrial hearing on possible contamination of evidence submitted to lab for testing
	 State v. Franszczak, 2002 WI App 141, 256 Wis. 2d 68, 647 N.W.2d 396, 2001 Term WCA-397, at ¶1-26.


	17.885  Wis. Stat. § 13.96, which provides for confidentiality of records of legislators' communications maintained by Legislative Technology Services Bureau, does not create privilege
	 For cases dealing with this subject, see sec. 4.25362.



	17.9  Other Matters Relating To Privileges
	17.91  Waiver Of Privilege
	17.911  By Voluntary Disclosure
	 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 (1986): 1986 Term, p. 144, sec. 8.2351.

	17.912  By failing to proffer evidence supporting invocation of privilege
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.


	17.92  Privileged Matter Disclosed Under Compulsion Or Without Opportunity To Claim Privilege
	17.93  Comment On, Or Inference From, Claim Of Privilege (Wis. Stat. § 905.13)
	17.931  In general
	17.932  Comment on defendant's exercise of privilege not to testify at criminal trial
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶80-83, 90-94.
	 For cases dealing with the propriety, as a constitutional matter, of a prosecutor's comment on a defendant's failure to testify at trial, see sec. 8.4214.


	17.94  Statute Creating Privilege To Be Strictly Construed
	 Swidler & Berlin v. United States, 118 S. Ct. 2081 (1998): 1997 Term, p. 17-1, sec. 17.232.
	 Trammel v. United States, 100 S. Ct. 906 (1980): 1979 Term, p. 67, sec. 5.61.
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶38.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶16.
	 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 258 (1978): 1977 Term, p. 88, sec. 12.36.
	 State v. Denis L.R., 2004 WI App 51, 270 Wis. 2d 663, 678 N.W.2d 326, at ¶12.
	 State v. Richard G.B., 2003 WI App 13, 259 Wis. 2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at ¶13.
	 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 17-1, sec. 17.11.
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	18.2496  DNA expert
	 For cases dealing with this subject, see sec. 18.67.

	18.2497  Expert on child sexual abuse
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.

	18.2498  Child therapist
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422.

	18.2499  Expert on gangs and their characteristics and activities
	18.24991  In general
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶1-19.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶24-26.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.

	18.24992  Expert testimony on gangs that suggests defendant is member of gang without any direct proof of that fact is improper
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶1, 18.




	18.25  On Particular Matters
	18.251  Credibility of witness
	18.2511  In general
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 (1988): 1988 Term, p. 20-8, sec. 20.8432.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 20-9, sec. 20.8432.
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 20-7, sec. 20.841.
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶1-20.
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-13.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30.
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 18-1, sec. 18.252.
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.
	 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 (Ct. App. 1996): 1995 Term, p. 20-7, sec. 20.8411.
	 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 (Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431.
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 28.6441.
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422.
	 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 (Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611.
	 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 (Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841.
	 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 (Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611.
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 113, sec. 5.841.
	 For cases dealing with the admissibility of psychiatric or psychologic testimony on the credibility of a witness, see sec. 18.52.
	 For cases dealing generally with the admissibility of testimony on the credibility of a witness, in particular testimony that witness is telling the truth, see sec. 20.841.
	 For cases dealing with the admissibility of expert testimony regarding the credibility of a witness's identification of the defendant, see sec. 20.812.

	18.2512  Opinion may be permissible when necessary to assist jury in understanding evidence expert relied on in arriving at conclusion
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30.

	18.2513  When expert witness is permitted to testify in sexual assault case to common characteristics of sexual assault victim and to consistency of those characteristics with those of victims in case at hand, and when expert presents extensive testimony on those and related subjects, standing objection is insufficient to preserve challenges to Haseltine violations
	 For cases dealing with this subject, see sec. 20.8417.

	18.2514  Witness suggestibility and proper interrogation techniques for crime victims and witnesses, particularly young children
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶3.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶1, 27-29.

	18.2515  Expert testimony regarding typical signs or behavior of child victim who has been coached or who evinces suggestibility along with expert testimony that child in question exhibits none or few of these signs or behaviors
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶14, 19.


	18.252  Victim syndromes
	18.2521  Rape trauma syndrome
	 For cases dealing with this subject, see sec. 18.731.

	18.2522  Child sexual assault and incest victim syndrome
	 For cases dealing with this subject, see sec. 18.732.

	18.2523  Battered child syndrome
	 For cases dealing with this subject, see sec. 18.733.

	18.2524  Battered woman syndrome
	 For cases dealing with this subject, see sec. 18.734.


	18.253  Offender syndrome or profile evidence
	18.2531  Battering-parent syndrome
	 For cases dealing with this subject, see sec. 18.721.

	18.2532  Post-traumatic stress disorder
	 For cases dealing with this subject, see sec. 18.5516.

	18.2533  Sex offender psychological profile
	 For cases dealing with this subject, see sec. 18.723.

	18.2534  Incestuous father profile
	 For cases dealing with this subject, see sec. 18.724.


	18.254  Mathematical probability
	 For cases dealing with this subject, see sec. 13.382.

	18.255  Sleep
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.

	18.256  Gang-related matters
	18.2561  In general
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶1-19.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶24-26.

	18.2562  How gang affiliations are manifested
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶24-26.

	18.2563  Gang modus operandi
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.

	18.2564  Characteristics of gang members
	18.25641  In general
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶1-19.

	18.25642  Desire to retaliate for perceived wrong to maintain respect
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶18.


	18.2565  Expert testimony on gangs that suggests defendant is member of gang without any direct proof of that fact is improper
	 For cases dealing with this subject, see sec. 18.24992.


	18.257  Other matters
	18.2571  Post-assault conduct of sexual assault victim
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.
	 For cases dealing generally with this subject, see sec. 20.8422.
	 For cases dealing with rape trauma syndrome and child sexual assault and incest victim syndrome, see secs. 18.731 and 18.732.

	18.2572  False confessions
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶19.

	18.2573  Death scene analysis
	 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 762 N.W.2d 725, at ¶1-38.

	18.2574  Absorption curve
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶6, 13, 35.


	18.258  Other matters (cont'd)
	18.2581  Traumatization of sexual assault victim's memory
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.

	18.2582  Future dangerousness
	18.25821  In general
	 For cases dealing with expert psychiatric and psychologic testimony relating to a defendant's future dangerousness, see sec. 18.56.

	18.25822  For purposes of sexually violent person (chap. 980) commitment
	 For cases dealing with this subject, see sec. 10.7824.

	18.25823  Based on actuarial instruments designed to measure respondent's dangerousness
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶14-24.


	18.2583  Defendant's psychosexual maturity in sexual assault prosecution
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶1-21.

	18.2584  Recantation of sexual assault victim
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73.

	18.2585  Reliability of interview technique used with child sexual assault victim
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73.

	18.2586  Witness suggestibility and proper interrogation techniques for crime victims and witnesses, particularly young children
	 For cases dealing with this subject, see sec. 18.2514.

	18.2587  Eyewitness identification
	 For cases dealing with this subject, see sec. 20.812.

	18.2588  Issue of domestic law
	 For cases dealing with this subject, see sec. 18.2193.

	18.2589  What constitutes investment contract; whether instrument is investment contract
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶15-24.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶14-21.


	18.259  Other matters (cont'd)
	18.2591  Lack of physical evidence in sexual assault case
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.

	18.2592  Percent of child sexual assault accusations that are fabricated
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.

	18.2593  Impairment caused by particular concentration of alcohol in blood
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.

	18.2594  That sexual assault victim's physical condition was consistent with having been victim of sexual assault
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 18-1, sec. 18.252.

	18.2595  On whether person in videotape of crime taken by surveillance camera is defendant
	 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Ct. App. 1996): 1996 Term, p. 18-2, sec. 18.253.

	18.2596  Nexus between gang activity and drug involvement
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.

	18.2597  That residents of premises are engaged in drug dealing based on items found on premises
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.

	18.2598  That victim was "molested" or "sexually assaulted"
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.

	18.2599  That victim's behavior is consistent with behavior of similarly situated victims (Jensen evidence)
	 For cases dealing with this subject, see sec. 20.84222.



	18.26  Hypothetical Questions
	18.261  In general
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 For cases dealing generally with hypothetical questions, see sec. 20.362.

	18.262  Regarding whether victim could have slept through sexual intercourse
	 For cases dealing with this subject, see sec. 13.36197.

	18.263  Hypothetical question that elicits opinion that certain thing "could" have happened
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.

	18.264  Disregarding answer to hypothetical question when facts upon which it is based are not established by evidence
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.


	18.27  Court Appointed Experts
	18.28  Not Required To Be Accepted By Fact Finder, Even When Uncontradicted
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶15.
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶9.
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶39, 41.
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 62, sec. 3.1224.

	18.29  Other Matters
	18.291  Lay opinion testimony
	 For cases dealing with this subject, see sec. 20.851.

	18.292  Indigent defendant's right to funds to pay for expert witnesses
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 28-2, sec. 28.61.
	 For cases dealing with an indigent defendant's right to have the assistance of a psychiatric witness to support an insanity defense, see sec. 6.6422.

	18.293  Public defender's responsibility to pay for expert services necessary for adequate defense
	 For cases dealing with this subject, see sec. 12.6616.

	18.294  Expert's opinion that residents of premises are engaged in drug dealing based on items found on premises
	 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 (1992): 1991 Term, p. 13-6, sec. 13.3631.

	18.295  Admissibility of evidence regarding accuracy and validity of expert's past predictions of behavior
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	18.296  Appellate review of decision whether to admit expert testimony
	 For cases dealing with this subject, see sec. 18.81.

	18.297  When opinion based on defendant's statement taken in violation of privilege against self-incrimination, opinion is inadmissible
	 For cases dealing with this subject, see sec. 18.2315.



	18.3  Polygraph Evidence
	18.31  Present Rule: Not Admissible
	18.311  In general
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶26, 44.
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶39.
	 State v. Dean, 103 Wis. 2d 228, 307 N.W.2d 628 (1981): 1980 Term, p. 70, sec. 5.811.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶26.
	 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 666 N.W.2d 518, at ¶9.
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶23-25.
	 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 (Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312.
	 State v. Johnson, 193 Wis. 2d 382, 535 N.W.2d 441 (Ct. App. 1995): 1994 Term, p. 18-3, sec. 18.341.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 18-1, sec. 18.31.
	 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 (Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 18-2, sec. 18.31.
	 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393.
	 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 (Ct. App. 1984): 1984 Term, p. 110, sec. 5.811.
	 State v. Lukasik, 115 Wis. 2d 134, 340 N.W.2d 62 (Ct. App. 1983): 1983 Term, p. 121, sec. 5.811.

	18.312  Rule of inadmissibility precludes not only opinion or testimony of polygraph examiner, but also any evidence suggesting what test results were
	 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 (Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312.


	18.32  Former Rule: Prior To 9/1/81, Stipulation Prerequisite To Admission Of Test Results
	18.321  In general
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶26, 44.
	 State v. Dean, 103 Wis. 2d 228, 307 N.W.2d 628 (1981): 1980 Term, p. 70, sec. 5.811.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 70, sec. 5.812.
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 71, sec. 5.812.
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 72, sec. 5.82.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 72, sec. 5.82.
	 State v. Streich, 87 Wis. 2d 209, 274 N.W.2d 635 (1979): 1978 Term, p. 63, sec. 5.83.
	 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 (1978): 1978 Term, p. 62, sec. 5.83.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 50, sec. 5.81.
	 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 (Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332.
	 State v. Dean, 98 Wis. 2d 74, 295 N.W.2d 23 (Ct. App. 1980): 1980 Term, p. 72, sec. 5.815.
	 State v. Craft, 93 Wis. 2d 55, 286 N.W.2d 619 (Ct. App. 1979): 1979 Term, p. 71, sec. 5.82.

	18.322  Stipulation defective if made in absence of pending prosecution
	 State v. Craft, 99 Wis. 2d 128, 298 N.W.2d 530 (1980): 1980 Term, p. 71, sec. 5.813.

	18.323  Party may challenge polygraph evidence even though he has stipulated to its admission
	 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 692 (1979): 1978 Term, p. 63, sec. 5.83.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 50, sec. 5.81.

	18.324  Statement of defendant associated with test excluded in absence of stipulation
	 Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980): 1980 Term, p. 71, sec. 5.8141.
	 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 (1978): 1978 Term, p. 27, sec. 3.151.
	 For cases dealing generally with the admissibility of a statement made by a defendant in connection with a polygraph test, see sec. 18.34.


	18.33  Waiver Of Right To Counsel At Polygraph Examination
	 Wyrick v. Fields, 103 S. Ct. 394 (1982): 1982 Term, p. 47, sec. 3.1151.
	 State v. Dean, 98 Wis. 2d 74, 295 N.W.2d 23 (Ct. App. 1980): 1980 Term, p. 72, sec. 5.815.

	18.34  Admissibility Of Statement Of Defendant Associated With Test
	18.341  General principles
	18.3411  In general
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶1-46.
	 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 666 N.W.2d 518, at ¶9-17.
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶23-25.
	 State v. Johnson, 193 Wis. 2d 382, 535 N.W.2d 441 (Ct. App. 1995): 1994 Term, p. 18-3, sec. 18.341.
	 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 (Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332.
	 For cases dealing with the admissibility of a statement made by a defendant in connection with a polygraph test when the admissibility of such test was dependent on a stipulation, see sec. 18.324.

	18.3412  Fact that defendant has been informed of test results before post-test interview that produced statement does not necessarily mean that statement is inadmissible
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶33.
	 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 666 N.W.2d 518, at ¶14-17.

	18.3413  Rationale for excluding statement associated with test:  legislature's enactment of Wis. Stat. § 905.065
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶43-45.


	18.342  For impeachment purposes
	 State v. Johnson, 193 Wis. 2d 382, 535 N.W.2d 441 (Ct. App. 1995): 1994 Term, p. 18-3, sec. 18.341.
	 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 (Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332.

	18.343  Appellate review of question of admissibility
	18.3431  Standard of review
	 State v. Greer, 2003 WI App 112, 265 Wis. 2d 463, 666 N.W.2d 518, at ¶9, 13.



	18.35  Admissibility Of Evidence Of Offer To Take, Or Taking Of, Polygraph Test
	 For cases dealing with this subject, see sec. 13.384.

	18.36  Rule Denying Admissibility Applicable To Probation Revocation Proceedings
	 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 (Ct. App. 1984): 1984 Term, p. 179, sec. 11.3621.

	18.37  Other Matters
	18.371  Defendant's constitutional right to present favorable polygraph test results
	 For cases dealing with this subject, see sec. 28.43.



	18.4  Blood Alcohol Test Results
	18.41  Implied Consent Law
	 For cases dealing with this subject, see chapter 44.

	18.42  Need To Retain Breathalyzer Ampoule Or Blood Or Urine Sample
	18.421  Need to retain ampoule or sample in general
	 Arizona v. Youngblood, 109 S. Ct. 333 (1988): 1988 Term, p. 18-3, sec. 18.421.
	 California v. Trombetta, 104 S. Ct. 2528 (1984): 1983 Term, p. 172, sec. 8.352.
	 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 (1984): 1983 Term, p. 122, sec. 5.8321.
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 123, sec. 5.8321.
	 State v. Ehlen, 119 Wis. 2d 451, 351 N.W.2d 503 (1984): 1983 Term, p. 123, sec. 5.8321.
	 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 383 (1982): 1981 Term, p. 83, sec. 5.8321.
	 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 386 (1982): 1981 Term, p. 83, sec. 5.8321.
	 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 125, sec. 5.8323.
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 206, sec. 11.421.
	 State v. Hauf, 109 Wis. 2d 641, 327 N.W.2d 170 (Ct. App. 1982): 1982 Term, p. 94, sec. 5.832.
	 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 641 (Ct. App. 1981): 1981 Term, p. 84, sec. 5.8321.
	 State v. Raduege, 100 Wis. 2d 27, 301 N.W.2d 259 (Ct. App. 1980): 1980 Term, p. 73, sec. 5.831.
	 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. App. 1980): 1980 Term, p. 154, sec. 13.66.

	18.422  Necessity and sufficiency of demand for ampoule or sample
	 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 383 (1982): 1981 Term, p. 83, sec. 5.8321.
	 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 386 (1982): 1981 Term, p. 84, sec. 5.8322.
	 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 641 (Ct. App. 1981): 1981 Term, p. 84, sec. 5.8322.

	18.423  Timeliness of demand for ampoule or sample
	 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 383 (1982): 1981 Term, p. 83, sec. 5.8321.
	 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 386 (1982): 1981 Term, p. 83, sec. 5.8321.
	 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 641 (Ct. App. 1981): 1981 Term, p. 85, sec. 5.8325.

	18.424  Retroactivity of requirement of retention
	 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 386 (1982): 1981 Term, p. 84, sec. 5.8324.
	 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 641 (Ct. App. 1981): 1981 Term, p. 85, sec. 5.8324.

	18.425  When destruction requires new trial
	 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 383 (1982): 1981 Term, p. 85, sec. 5.8325.
	 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 641 (Ct. App. 1981): 1981 Term, p. 85, sec. 5.8325.

	18.426  Requirement applies only when state has control and possession of ampoule or sample
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 124, sec. 5.8322.

	18.427  Consumption of blood sample in testing
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 123, sec. 5.8321.
	 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 125, sec. 5.8323.

	18.428  Retention in civil cases
	 City of Lodi v. Hine, 107 Wis. 2d 118, 318 N.W.2d 383 (1982): 1981 Term, p. 85, sec. 5.8326.


	18.43  Prerequisites To Admissibility
	18.431  In general
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 13-3, sec. 13.3622.
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 125, sec. 5.8331.

	18.432  No requirement to show compliance with administrative code
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 127, sec. 5.8335.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 5.8331.

	18.433  Relevancy and authenticity of test
	18.4331  Relevancy of test
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 5.8332.

	18.4332  Authenticity of test
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 5.8332.


	18.434  Compliance with time limitations on administering test
	 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 (1982): 1981 Term, p. 86, sec. 5.8334.
	 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 (1979): 1979 Term, p. 73, sec. 5.83.
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 5.8334.

	18.435  Compliance with implied consent law
	18.4351  Requirement that driver be informed of obligations, penalties and rights under implied consent law
	 For cases dealing with this subject, see secs. 44.23 and 44.5422.

	18.4352  Requirement that driver be afforded alternative test
	 For cases dealing with this subject, see secs. 44.24 and 44.5424.

	18.4353  Requirement that blood be withdrawn only by physician, registered nurse, medical technologist, physician's assistant or person acting under the direction of a physician
	 For cases dealing with this subject, see sec. 44.591.


	18.436  Need for expert testimony or other evidence of breath testing instrument's scientific accuracy and reliability and proof of compliance with accepted scientific methods when breath testing device has not been evaluated and approved by department
	 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 (1979): 1979 Term, p. 73, sec. 5.83.
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.
	 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 (Ct. App. 1984): 1983 Term, p. 126, sec. 5.8334.
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 206, sec. 11.421.
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 86, sec. 5.8335.

	18.437  Automatic admissibility
	18.4371  In general
	 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 (Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564.
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.

	18.4372  Entitlement of intoxilyzer test results to automatic admissibility in general
	 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 (Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431.

	18.4373  Breath testing device must be evaluated and approved by department to qualify for automatic admissibility
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.

	18.4374  Automatic admissibility of particular breath testing devices: Intoxilyzer 5000, Series 6600, and Intoxilyzer 5000, Series 6400, repaired with Series 6600 parts
	 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 (1998): 1997 Term, p. 18-2, sec. 18.4341.
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.

	18.4375  Automatic admissibility not defeated by fact that defendant has been informed that, if "any" test resulted in BAC of 0.10 percent or more, his license would be suspended
	 County of Dane v. Granum, 203 Wis. 2d 252, 551 N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, sec. 44.2342.


	18.438  Admissibility of particular breath testing devices
	18.4381  Intoxilyzer 5000, Series 6600, and Intoxilyzer 5000, Series 6400, repaired with Series 6600 parts
	 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 (1998): 1997 Term, p. 18-2, sec. 18.4341.
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.


	18.439  Other matters
	18.4391  No need for evidence of scientific reliability of Intoximeter 3000
	 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 (Ct. App. 1984): 1983 Term, p. 126, sec. 5.8334.

	18.4392  No need for medical informed consent disclosure form
	 State v. Henry, 111 Wis. 2d 650, 332 N.W.2d 88 (Ct. App. 1983): 1982 Term, p. 94, sec. 5.8331.

	18.4393  Admissibility of results from Intoxilyzer 5000 breath test
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 13-3, sec. 13.3622.

	18.4394  Requirement that individual performing test possess valid permit issued by DH&SS
	 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 (1982): 1981 Term, p. 87, sec. 5.8336.
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 126, sec. 5.8332.

	18.4395  Complete breath test including two samples in specified sequence required
	18.43951  In general
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.
	 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 (Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431.


	18.4396  But "deficient sample" printout from intoxilyzer may be admitted, not as test result, but rather as evidence of refusal to submit to breath test
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.



	18.44  Presumptions Relating To Blood Alcohol Test Results
	18.441  Presumption of intoxication from blood alcohol content
	18.4411  In general
	 For cases dealing with this subject, see secs. 8.5316 and 20.253.

	18.4412  Statutory provision making particular alcohol concentration prima facie evidence of intoxication creates permissive, not mandatory, presumption
	 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶10.

	18.4413  Statutory provision making particular alcohol concentration prima facie evidence of intoxication applies, and may be instructed on, when blood, breath, or urine sample taken more than three hours after event and expert testimony establishes blood-alcohol concentration at time of event based on blood-alcohol concentration in sample
	 For cases dealing with this subject, see sec. 8.53162.


	18.442  Presumption of accuracy of breathalyzer test results
	 For cases dealing with this subject, see sec. 20.2524.

	18.443  Presumption of accuracy of chemical tests for intoxication
	 For cases dealing with this subject, see sec. 20.2522.


	18.45  Constitutional Limitations On Administering Blood Alcohol Tests
	18.451  Fourth amendment limitations
	 For cases dealing with this subject, see secs. 1.6322, 1.6324, and 1.6325.

	18.452  Privilege against self-incrimination limitations
	 For cases dealing with this subject, see secs. 24.6222, 24.6223, and 24.6224.


	18.46  Grounds For Suppression Or Exclusion
	18.461  Failure to comply with implied consent law
	18.4611  Requirement that driver be informed of obligations, penalties and rights under implied consent law
	 For cases dealing with this subject, see sec. 44.5422.

	18.4612  Requirement that driver be afforded alternative test
	 For cases dealing with this subject, see sec. 44.5424.

	18.4613  When test administered in another state, failure to comply with implied consent law not grounds for suppression
	 For cases dealing with this subject, see sec. 44.5423.


	18.462  Fourth amendment violation
	 For cases dealing with this subject, see secs. 1.6322, 1.6324, and 1.6325.

	18.463  Physician-patient privilege
	 City of Muskego v. Godec, 167 Wis. 2d 536, 482 N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 108, sec. 5.6311.
	 For cases dealing with the exception to the physician-patient privilege for homicide trials, see sec. 17.342.
	 For cases dealing with the exception to the physician-patient privilege for tests for intoxication, see sec. 17.344.

	18.464  Privilege against self-incrimination
	 For cases dealing with this subject, see sec. 24.622.

	18.465  Suppression of breathalyzer test results because of radio frequency interference
	 County of Milwaukee v. Gliniecki, 123 Wis. 2d 462, 367 N.W.2d 239 (Ct. App. 1985): 1984 Term, p. 112, sec. 5.833.

	18.466  Variation in test results does not provide grounds for suppression or exclusion
	 City of Mequon v. Hess, 158 Wis. 2d 500, 463 N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 44-1, sec. 44.211.

	18.467  Flaws in chain of custody
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.

	18.468  Failure to have breath testing device evaluated and approved by department does not provide grounds for suppression of test results
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.


	18.47  Other Matters
	18.471  Remedy for failure to comply with implied consent law
	18.4711  Failure to comply with requirement that driver be afforded alternative test
	 For cases dealing with this subject, see secs. 44.5424 and 44.5441.

	18.4712  Failure to comply with requirement that driver be informed of obligations, penalties under implied consent law
	 For cases dealing with this subject, see secs. 13.36213, 44.5422, and 44.5452.

	18.4713  Failure to honor defendant's refusal to consent to test
	 For cases dealing with this subject, see sec. 44.5426.

	18.4714  Failure to complete breath tests by taking two samples in specified sequence as required by implied-consent law
	 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 (Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431.


	18.472  Admissibility of testimony of medical technologist regarding blood-alcohol content
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 127, sec. 5.8361.

	18.473  Admission of blood-alcohol chart
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 18-2, sec. 18.472.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶8.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 204, sec. 12.7623.

	18.474  Admissibility of evidence relating to defendant's refusal to submit to blood-alcohol test
	 For cases dealing with this subject, see sec. 13.3621.

	18.475  Effect of physician-patient privilege
	 For cases dealing with the suppression of blood alcohol test results because of a violation of the physician-patient privilege, see sec. 18.463.

	18.476  Admissibility of blood alcohol test results obtained for purposes of diagnosis and treatment
	 City of Muskego v. Godec, 167 Wis. 2d 536, 482 N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311.

	18.477  Applicability of law relating to confidentiality of patient health care records to blood alcohol tests taken for purposes of diagnosis or treatment
	 City of Muskego v. Godec, 167 Wis. 2d 536, 482 N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311.

	18.478  Admissibility of evidence of intoxication to show untrustworthiness of statement made by defendant
	18.4781  In general
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.

	18.4782  Admission of preliminary breath test (PBT) results
	 For cases dealing with this subject, see sec. 44.562.


	18.479  Other matters
	18.4791  Right of court to order records relating to blood alcohol tests to be produced by hospital
	 City of Muskego v. Godec, 167 Wis. 2d 536, 482 N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311.

	18.4792  Effect of contamination of blood on fact finder's right to rely on blood test result
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.

	18.4793  Use of hypothetical question with respect to blood alcohol test results
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.

	18.4794  Admissibility of evidence relating to blood alcohol content of persons who had been drinking with defendant
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.

	18.4795  Admissibility of summary report of blood alcohol test results
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.




	18.5  Psychiatric And Psychologic Testimony
	18.51  Admissibility In General
	 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 (1978): 1978 Term, p. 64, sec. 5.85.

	18.52  As To Credibility Of Witness
	18.521  Opinion as to credibility of witness
	18.5211  In general
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶1-26.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 (1988): 1988 Term, p. 20-8, sec. 20.8432.
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 20-7, sec. 20.841.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 114, sec. 5.841.
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-13.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30.
	 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 20.8411.
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.
	 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 (Ct. App. 1996): 1995 Term, p. 20-7, sec. 20.8411.
	 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 (Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431.
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 28.6441.
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422.
	 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 (Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611.
	 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 (Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841.
	 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 (Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611.
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 113, sec. 5.841.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 75, sec. 5.842.
	 For cases dealing generally with the admissibility of expert testimony on a witness's credibility, see sec. 18.251.
	 For cases dealing specifically with the admissibility of psychiatric and psychologic testimony on a defendant's credibility, see sec. 18.5515.
	 For cases dealing specifically with the admissibility of psychiatric and psychologic testimony on the credibility of an identification, see sec. 20.812.
	 For cases dealing generally with the admissibility of nonexpert testimony on the credibility of a witness, see sec. 20.841.

	18.5212  Opinion may be permissible when necessary to assist jury in understanding evidence expert relied on in arriving at conclusion
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30.

	18.5213  When expert witness is permitted to testify in sexual assault case to common characteristics of sexual assault victim and to consistency of those characteristics with those of victims in case at hand, and when expert presents extensive testimony on those and related subjects, standing objection is insufficient to preserve challenges to Haseltine violations
	 For cases dealing with this subject, see sec. 20.8417.


	18.522  Mental condition or capacity of witness
	18.5221  In general
	 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 (1979): 1979 Term, p. 66, sec. 5.51.
	 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 20.8411.
	 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 (Ct. App. 1984): 1983 Term, p. 131, sec. 5.882.
	 For cases dealing with cross-examination of a witness regarding his mental condition or capacity, see sec. 16.142.
	 For cases dealing generally with the impeachment of a witness by extrinsic evidence regarding the witness's mental condition or capacity, see sec. 16.23.

	18.5222  Capacity of eyewitness to make accurate identification
	 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 18-3, sec. 18.5222.
	 For cases dealing with the admissibility of psychiatric and psychologic testimony regarding the credibility of a witness's identification of the defendant, see sec. 20.812.


	18.523  Credibility of witness's identification of defendant
	 For cases dealing with this subject, see sec. 20.812.
	 For cases dealing with the admissibility of psychiatric and psychologic testimony regarding the mental condition or capacity of a witness to make an accurate identification, see sec. 18.5222.


	18.53  As To Defendant's State Of Mind (In Guilt Phase Of Trial)
	18.531  In general
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 18-2, sec. 18.511.

	18.532  To show defendant acted "under influence of adequate provocation" (formerly, "in heat of passion")
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 142, sec. 11.243.

	18.533  To show defendant lacked requisite intent or other requisite mental state
	18.5331  Due to mental disorder, disease or defect in general
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶25.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 18-4, sec. 18.5312.
	 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 (1985): 1984 Term, p. 113, sec. 5.8421.
	 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 (1985): 1984 Term, p. 115, sec. 5.8421.
	 Steele v. State, 97 Wis. 2d 72, 294 N.W.2d 2 (1980): 1979 Term, p. 73, sec. 5.8422.
	 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 (1978): 1977 Term, p. 51, sec. 5.831.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶27.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121.
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842.
	 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 (Ct. App. 1984): 1983 Term, p. 128, sec. 5.8423.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 127, sec. 5.8422.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 101, sec. 4.792.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 87, sec. 5.841.
	 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 (Ct. App. 1980): 1980 Term, p. 74, sec. 5.8411.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 139, sec. 11.2121.
	 For cases dealing with the defense of diminished capacity to form the requisite intent, see sec. 40.971.

	18.5332  Due to post-traumatic stress disorder engendered by living in violent urban environment (urban psychosis defense)
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.

	18.5333  Due to intoxication
	 For cases dealing with this subject, see sec. 18.55111.

	18.5334  Constitutionality of excluding psychiatric or psychological evidence offered to show that defendant lacked requisite intent or other requisite mental state
	 For cases dealing with this subject, see sec. 28.421.


	18.534  To show defendant acted in self-defense
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.

	18.535  To show defendant was incapable of distinguishing right from wrong due to intoxication
	 For cases dealing with this subject, see sec. 18.55112.


	18.54  As To Defendant's Mental Disease Or Defect (In Insanity Phase Of Trial)
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 129, sec. 5.843.

	18.55  As To Other Matters (In Guilt Phase Of Trial)
	18.551  Matters relating to defendant
	18.5511  Defendant's intoxication
	18.55111  Voluntary intoxication, to show defendant lacked requisite intent
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 18-4, sec. 18.5312.
	 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 (1985): 1984 Term, p. 113, sec. 5.8421.
	 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 (1985): 1984 Term, p. 115, sec. 5.8421.
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 73, sec. 5.8422.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 88, sec. 5.8441.
	 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 (Ct. App. 1984): 1983 Term, p. 128, sec. 5.8423.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423.
	 For cases dealing with the defense of intoxication, see sec. 40.2.

	18.55112  Involuntary intoxication, to show defendant was incapable of distinguishing right from wrong
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.


	18.5512  Defendant's passive or nonviolent character
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶24.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	18.5513  Defendant's guilt or innocence
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 74, sec. 5.843.
	 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 (Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 127, sec. 5.8422.

	18.5514  Defendant's motive or lack of it
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 127, sec. 5.8422.

	18.5515  Defendant's credibility
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 129, sec. 5.8443.
	 For cases dealing generally with the admissibility of psychiatric and psychologic testimony regarding a witness's credibility, see sec. 18.52.

	18.5516  Defendant's post-traumatic stress disorder
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121.

	18.5517  Defendant's mental health history
	 For cases dealing with this subject, see sec. 20.8582.

	18.5518  "Psycho-social" history of defendant
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.

	18.5519  Defendant's lack of any diagnosable sexual disorder (i.e., lack of psychological characteristics of sex offender), or defendant's lack of character traits consistent with sexual disorder, introduced to show that it was unlikely that he would molest a child (Richard A.P. evidence)
	18.55191  In general
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶1-44.
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶9-26.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶1-29.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶5.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	18.55192  When defendant seeks to introduce this sort of evidence, state may have right to mental examination of defendant by state's expert
	 For cases dealing with this subject, see sec. 6.8962.

	18.55193  Admissibility of this type of evidence is not compelled under controlling Wisconsin authority, but rather is subject to discretionary determination of circuit court
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶1-44.



	18.552  Offender syndrome or profile evidence
	 For cases dealing with this subject, see sec. 18.72.

	18.553  Victim syndromes
	18.5531  Incest and child sexual assault victim's display of characteristic behavior patterns
	 For cases dealing with this subject, see sec. 18.732.

	18.5532  Rape victim's display of characteristic behavior patterns (rape trauma syndrome)
	 For cases dealing with this subject, see sec. 18.731.

	18.5533  Battered woman syndrome
	 For cases dealing with this subject, see sec. 18.734.

	18.5534  Battered child syndrome
	 For cases dealing with this subject, see sec. 18.733.


	18.554  Other matters
	18.5541  Defendant's prior consistent statement
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445.

	18.5542  Matters relevant to possible lesser-included offenses
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 129, sec. 5.8444.

	18.5543  Significance of counseling techniques employed by defendant and whether they constituted "psychotherapy"
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 18-2, sec. 18.551.

	18.5544  Explanation for victim's recantation of allegations
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.

	18.5545  Witness suggestibility and proper interrogation techniques for crime victims and witnesses, particularly young children
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶3.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶1, 27-29.



	18.56  As To Defendant's Future Dangerousness
	18.561  In general
	 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 Term, p. 113, sec. 6.4933.
	 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, p. 75, sec. 5.843.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-38, sec. 10.7821.

	18.562  For purposes of ch. 980 (sexual predator) commitment proceeding
	 For cases dealing with this subject, see sec. 10.7824.


	18.57  State's Access To Records And Reports Regarding Defendant's Mental Condition
	18.571  Psychiatrist's report
	18.5711  In general
	 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 (Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712.
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 74, sec. 5.844.
	 For cases dealing with sixth amendment limitations on the state's access to defense psychiatrist's reports, see sec. 25.281.
	 For cases dealing with limitations imposed by the lawyer-client privilege on state's access to defense psychiatrist's reports, see sec. 17.262.

	18.5712  In case involving insanity plea, it is not necessary to delay state's access to psychiatrist's report until completion of guilt phase
	 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 (Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712.


	18.572  Past psychiatric treatment records
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-20, sec. 6.643.
	 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 (Ct. App. 1987): 1987 Term, p. 18-1, sec. 18.521.


	18.58  State's Right To Call Defense Psychiatrist Or Psychologist
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 155, sec. 10.62.
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 74, sec. 5.844.
	 For cases dealing with sixth amendment limitations on the state's right to call a defense psychiatrist, see sec. 25.282.
	 For cases dealing with the limitations imposed by the lawyer-client privilege on state's calling of defense psychiatrist, see sec. 17.261.

	18.59  Other Matters
	18.591  Indigent's right to psychiatrist's assistance at state's expense
	 For cases dealing with this subject, see sec. 6.6422.

	18.592  Defendant's right to cross-examine state's psychiatrist about pending investigations concerning psychiatrist's alleged sexual misconduct with patients
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 16-2, sec. 16.142.
	 State v. Lindh, 156 Wis. 2d 768, 457 N.W.2d 564 (Ct. App. 1990): 1989 Term, p. 16-1, sec. 16.142.

	18.593  Psychiatric and psychologic testimony regarding issues presented in sexually violent person (chap. 980) commitment
	 For cases dealing with this subject, see sec. 10.782.



	18.6  Analyses To Determine Identity Of Perpetrator Or Of Weapon Used In Commission Of Crime
	18.61  Fingerprint Analysis
	18.611  In general
	18.612  Admissibility of evidence of absence of fingerprints
	 For cases dealing with this subject, see sec. 13.3973.


	18.62  Handwriting Analysis
	18.63  Metal Or Gun Powder Residue Analysis
	18.631  In general
	18.632  Admissibility of evidence of absence of metal or gun powder residue
	 For cases dealing with this subject, see sec. 13.3974.


	18.64  Scientific Voice Analysis And Identification
	 For cases dealing with the identification of a voice by the person who heard it, see sec. 20.881.

	18.65  Bite Mark Analysis
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 18-6, sec. 18.62.
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 114, sec. 5.861.
	 For cases dealing with the sufficiency of bite mark evidence to convict the defendant, see sec. 19.355.

	18.66  Ballistics Analysis
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 134, sec. 5.971.

	18.67  DNA Analysis
	18.671  In general
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).
	 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 (Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511.
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671.

	18.672  Admissibility of DNA probability statistics based on comparison to population data bases that did not include the defendant's racial group
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671.

	18.673  Need for supporting probability statistics to admit expert testimony regarding DNA match
	 State v. Shuttlesworth, 2002 WI 3, 249 Wis. 2d 699, 638 N.W.2d 279, 2001 Term WSC-38, at ¶1-3.

	18.674  Discovery and disclosure requirements relating to DNA evidence
	18.6741  Pretrial disclosure of intent to use DNA evidence
	 For cases dealing with this subject, see sec. 6.86.

	18.6742  Motion for postconviction deoxyribonucleic acid (DNA) testing of certain evidence (Wis. Stat. § 974.07)
	 For cases dealing with this subject, see sec. 10.86.

	18.6743  Defendant has no constitutional right to postconviction access to DNA evidence
	 For cases dealing with this subject, see sec. 22.44951.


	18.675  "Prosecutor's fallacy" in using DNA evidence:  assumption that random match probability is same as probability that defendant was not source of DNA (i.e., probability that someone other than defendant was source of DNA)
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).

	18.676  Do errors in describing statistical meaning of DNA evidence, or otherwise misleading jury as to what DNA evidence shows, result in trial that is fundamentally unfair and thus denial of due process?
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).


	18.68  Blood Analysis
	18.681  In general
	18.682  Particular types of testing
	18.6821  DNA
	 For cases dealing with this subject, see sec. 18.67.

	18.6822  HLA
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 18-5, sec. 18.611.


	18.683  Particular purposes for blood testing
	18.6831  To determine paternity
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 18-5, sec. 18.611.

	18.6832  To determine blood alcohol content
	 For cases dealing with this subject, see sec. 18.4.

	18.6833  To identify source of blood


	18.69  Other Analyses
	18.691  Fingernail analysis
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 18-6, sec. 18.63.
	 State v. Shaw, 124 Wis. 2d 363, 369 N.W.2d 772 (Ct. App. 1985): 1984 Term, p. 117, sec. 5.861.



	18.7  Other Scientific Evidence And Expert Testimony
	18.71  Scientific Evidence Relating To Speed Of Automobile
	18.711  Radar evidence
	18.7111  Prerequisites to admissibility
	 Washington County v. Luedtke, 135 Wis. 2d 131, 399 N.W.2d 906 (1987): 1986 Term, p. 111, sec. 5.821.
	 State v. Kramer, 99 Wis. 2d 700, 299 N.W.2d 882 (1981): 1980 Term, p. 72, sec. 5.82.
	 State v. Mills, 99 Wis. 2d 697, 299 N.W.2d 881 (1981): 1980 Term, p. 72, sec. 5.82.
	 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 (1978): 1978 Term, p. 63, sec. 5.84.
	 State v. Frankenthal, 113 Wis. 2d 269, 335 N.W.2d 890 (Ct. App. 1983): 1982 Term, p. 202, sec. 12.7632.
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 87, sec. 5.8342.
	 City of Wauwatosa v. Collett, 99 Wis. 2d 522, 299 N.W.2d 620 (Ct. App. 1980): 1980 Term, p. 73, sec. 5.82.

	18.7112  Presumption of accuracy of radar device
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 133, sec. 5.9154.
	 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 (1978): 1978 Term, p. 62, sec. 5.8112.
	 State v. Frankenthal, 113 Wis. 2d 269, 335 N.W.2d 890 (Ct. App. 1983): 1982 Term, p. 202, sec. 12.7632.
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 87, sec. 5.8342.

	18.7113  Effect of state's failure to maintain radar unit in same condition it existed at time of offense so defendant can make meaningful inspection of it
	 Ozaukee County v. Flessas, 140 Wis. 2d 122, 409 N.W.2d 408 (Ct. App. 1987): 1986 Term, p. 112, sec. 5.822.


	18.712  VASCAR Speed Reading
	 State v. Frankenthal, 113 Wis. 2d 269, 335 N.W.2d 890 (Ct. App. 1983): 1982 Term, p. 202, sec. 12.7632.


	18.72  Offender Syndrome Or Profile Evidence
	18.721  Battering-parent syndrome
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 8-8, sec. 8.435.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	18.722  Post-traumatic stress disorder
	 For cases dealing with this subject, see sec. 18.5516.

	18.723  Sex offender psychological profile
	18.7231  In general
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 18-4, sec. 18.541.

	18.7232  Evidence of, offered by state to show defendant committed sexual assault
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	18.7233  Evidence or lack of, offered by defendant to show that he did not commit sexual assault (Richard A.P. evidence)
	18.72331  In general
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶1-44.
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶9-26.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶1-29.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶5.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.

	18.72332  When defendant seeks to introduce this sort of evidence, state may have right to mental examination of defendant by state's expert
	 For cases dealing with this subject, see sec. 6.8962.

	18.72333  Admissibility of this type of evidence is not compelled under controlling Wisconsin authority, but rather is subject to discretionary determination of circuit court
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶1-44.



	18.724  Incestuous father profile
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 114, sec. 5.841.


	18.73  Victim Syndrome Evidence
	18.731  Rape trauma syndrome
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 20-9, sec. 20.8432.
	 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 (1987): 1986 Term, p. 116, sec. 5.8962.
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 State v. DeSantis, 151 Wis. 2d 504, 445 N.W.2d 331 (Ct. App. 1989): 1989 Term, p. 20-6, sec. 20.8421.
	 For cases dealing generally with the admission of evidence of the post-assault conduct of a sexual assault victim, see sec. 20.8422.

	18.732  Child sexual assault and incest victim syndrome
	18.7321  In general
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.
	 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 (1988): 1988 Term, p. 20-8, sec. 20.8432.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422.
	 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 (Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841.
	 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 (Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611.
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 113, sec. 5.841.
	 For cases dealing with the admissibility of evidence of the post-assault conduct of sexual assault victims, including child sexual assault victims, see sec. 20.8422.

	18.7322  When state intends to introduce evidence that victim manifested behavior consistent with child sexual assault victim syndrome, defendant may have right to pretrial psychological examination of victim
	 For cases dealing with this subject, see sec. 6.89173.


	18.733  Battered child syndrome
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 110, sec. 5.722.
	 For cases dealing with the meaning of "battered child syndrome," see sec. 31.5969.

	18.734  Battered woman or battered spouse syndrome
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.
	 State v. Mayer, 220 Wis. 2d 419, 583 N.W.2d 430 (Ct. App. 1998): 1998 Term, p. 18-7, sec. 18.751.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 (Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731.


	18.74  Scientific Tests To Determine Nature Of Substance
	18.741  General principles
	18.7411  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	18.7412  Potential flaws and deficiencies in tests
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).


	18.742  Particular tests
	18.7421  Cobalt thiocyanate test
	 State v. Jackson, 161 Wis. 2d 527, 468 N.W.2d 431 (1991): 1990 Term, p. 11-4, sec. 11.211.



	18.75  Voice stress analysis
	18.751  Admissibility of results of analysis
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶20.

	18.752  Admissibility of statement of defendant associated with analysis
	18.7521  General principles
	18.75211  In general
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶1-46.

	18.75212  Fact that defendant has been informed of results of analysis before post-test interview that produced statement does not necessarily mean that statement is inadmissible
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶33.

	18.75213  Rationale for excluding statement associated with analysis:  legislature's enactment of Wis. Stat. § 905.065
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶43-45.


	18.7522  Appellate review of question of admissibility
	18.75221  Standard of review
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶18.


	18.7523  Other matters
	18.75231  Principles applicable to polygraph testing are equally applicable to voice stress analysis
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶20.




	18.76  Other Scientific Evidence And Expert Testimony
	18.761  Mathematical probability evidence
	 For cases dealing with this subject, see sec. 13.382.

	18.762  Opinion on credibility of eyewitness identification
	 For cases dealing with this subject, see sec. 20.812.

	18.763  Other evidence and testimony
	18.7631  Rape crisis center worker's observations of conduct of sexual assault victims
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 20-9, sec. 20.8432.
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.

	18.7632  Percent of child sexual assault accusations that are fabricated
	 For cases dealing with this subject, see sec. 18.2592.

	18.7633  Police officer's opinion testimony that thin piece of metal found on defendant's person could have been used to enter premises
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 18-11, sec. 18.757.

	18.7634  On whether person in videotape of crime taken by surveillance camera is defendant
	 For cases dealing with this subject, see sec. 18.2595.

	18.7635  "Psycho-social" history of defendant
	 For cases dealing with this subject, see sec. 18.5518.

	18.7636  Expert narcotics officer's opinion that residents of premises were engaged in drug dealing based on items found on premises
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.

	18.7637  Testimony of expert on gang activity regarding gang modus operandi
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.
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	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 36-3, sec. 36.2211.
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 35.4221.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 (Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.
	 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 (Ct. App. 1995): 1995 Term, p. 33-4, sec. 33.1411.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 36-13, sec. 36.224.
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 19-1, sec. 19.26.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 33-4, sec. 33.2132.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 38-3, sec. 38.6216.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 19-1, sec. 19.11.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522.
	 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 32.8141.
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 32-1, sec. 32.5111.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 33-5, sec. 33.216.
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514.
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121.
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312.
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212.
	 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 (Ct. App. 1992): 1992 Term, p. 36-1, sec. 36.1721.
	 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 (Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123.
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 19-1, sec. 19.11.
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413.
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 19-1, sec. 19.131.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 19-1, sec. 19.11.
	 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 (Ct. App. 1991): 1991 Term, p. 19-1, sec. 19.11.
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 19-1, sec. 19.11.
	 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 19-1, sec. 19.11.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 19-1, sec. 19.11.
	 State v. Stark, 162 Wis. 2d 537, 470 N.W.2d 317 (Ct. App. 1991): 1990 Term, p. 19-1, sec. 19.11.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 19-1, sec. 19.11.
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 19-1, sec. 19.11.
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 19-1, sec. 19.11.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 19-1, sec. 19.11.
	 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 (Ct. App. 1990): 1990 Term, p. 19-1, sec. 19.11.
	 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 625 (Ct. App. 1990): 1989 Term, p. 19-1, sec. 19.111.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 19-1, sec. 19.111.
	 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 (Ct. App. 1990): 1989 Term, p. 19-1, sec. 19.111.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 19-1, sec. 19.111.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 19-1, sec. 19.11.
	 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 (Ct. App. 1989): 1988 Term, p. 19-1, sec. 19.11.
	 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 898 (Ct. App. 1989): 1988 Term, p. 19-1, sec. 19.11.
	 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 859 (Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.11.
	 State v. Judd, 147 Wis. 2d 398, 433 N.W.2d 260 (Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.11.
	 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 364 (Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.11.
	 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 (Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.11.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.11.
	 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 (Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.11.
	 State v. Witkowski, 143 Wis. 2d 216, 420 N.W.2d 420 (Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.11.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 19-1, sec. 19.11.
	 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 (Ct. App. 1987): 1987 Term, p. 19-1, sec. 19.11.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 19-1, sec. 19.11.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 19-1, sec. 19.11.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 109, sec. 5.71.
	 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 557 (Ct. App. 1987): 1986 Term, p. 110, sec. 5.71.
	 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 100 (Ct. App. 1987): 1986 Term, p. 109, sec. 5.71.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 109, sec. 5.71.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 109, sec. 5.71.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 109, sec. 5.71.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 109, sec. 5.71.
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 110, sec. 5.71.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 86, sec. 5.71.
	 State v. Cooper, 127 Wis. 2d 429, 380 N.W.2d 383 (Ct. App. 1985): 1985 Term, p. 86, sec. 5.71.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 86, sec. 5.71.
	 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985): 1985 Term, p. 86, sec. 5.71.
	 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 86, sec. 5.71.
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 109, sec. 5.71.
	 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 (Ct. App. 1984): 1984 Term, p. 109, sec. 5.71.
	 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. App. 1984): 1984 Term, p. 109, sec. 5.71.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 109, sec. 5.71.
	 State v. Beaudry, 119 Wis. 2d 96, 349 N.W.2d 106 (Ct. App. 1984): 1983 Term, p. 119, sec. 5.71.
	 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 119, sec. 5.71.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 119, sec. 5.71.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 119, sec. 5.71.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 93, sec. 5.71.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 93, sec. 5.71.
	 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 511 (Ct. App. 1982): 1982 Term, p. 93, sec. 5.71.
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 81, sec. 5.71.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 81, sec. 5.71.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 81, sec. 5.71.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 69, sec. 5.71.
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 69, sec. 5.71.
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 69, sec. 5.71.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 113, sec. 8.844.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 68, sec. 5.71.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 68, sec. 5.71.
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 59, sec. 5.71.
	 For cases dealing generally with the test for the sufficiency of the evidence when a motion to dismiss at the close of the state's case, see sec. 8.8231.

	19.112  When defendant contends that facts proved do not fulfill statutory criteria; when question is whether undisputed facts fulfill statutory elements
	 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 155, 726 N.W.2d 706, at ¶12.
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶9.
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.

	19.113  When dispute is not so much over probative value of state's evidence as it is over nature of conduct legislature intended to criminalize
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶4.

	19.114  Test for sufficiency of evidence to support special verdict
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶16.

	19.115  Although jury is required to exclude every reasonable hypothesis of defendant's innocence before returning guilty verdict, appellate court must affirm jury's finding of guilt if there is any reasonable hypothesis that supports conviction
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶12, 29.

	19.116  Whether evidence is sufficient presents question of law
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶12.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶31.
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶17.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22.

	19.117  When question of sufficiency of evidence turns on interpretation of statute
	 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 774 N.W.2d 650, at ¶6.
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶17.
	 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 155, 726 N.W.2d 706, at ¶12.

	19.118  When trial is to court
	19.1181  In general
	 For cases dealing with this subject, see sec. 19.153.

	19.1182  When trial is to court based on stipulation of facts
	 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 155, 726 N.W.2d 706, at ¶10-12.


	19.119  Other matters
	19.1191  In considering sufficiency of evidence, court must consider all evidence submitted, including that erroneously admitted
	 For cases dealing with this subject, see sec. 19.582.

	19.1192  When record on appeal is not complete, appellate court will assume that missing material supports jury's verdict
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶17.



	19.12  Sufficiency Of Circumstantial Evidence
	19.121  General principles
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶62.
	 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 752 (1990): 1989 Term, p. 19-1, sec. 19.121.
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 19-1, sec. 19.12.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 109, sec. 5.72.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 93, sec. 5.72.
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 82, sec. 5.72.
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 69, sec. 5.72.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 69, sec. 5.72.
	 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 (1980): 1980 Term, p. 69, sec. 5.72.
	 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 (1980): 1979 Term, p. 68, sec. 5.71.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 68, sec. 5.71.
	 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 (1979): 1978 Term, p. 59, sec. 5.71.
	 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 (1979): 1978 Term, p. 58, sec. 5.71.
	 Stewart v. State, 83 Wis. 2d 185, 265 N.W.2d 489 (1978): 1977 Term, p. 48, sec. 5.71.,.
	 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 227 (1978): 1977 Term, p. 48, sec. 5.71.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶20.
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶10-11.
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶37.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶24.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶14.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶22.
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶24.
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶23.
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶5, 40.
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 38-3, sec. 38.6216.
	 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 (Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522.
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 19-1, sec. 19.12.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 19-1, sec. 19.12.
	 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 898 (Ct. App. 1989): 1988 Term, p. 19-1, sec. 19.12.
	 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 859 (Ct. App. 1988): 1988 Term, p. 19-1, sec. 19.12.
	 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 (Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.121.
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.121.
	 State v. Lukensmeyer, 140 Wis. 2d 92, 409 N.W.2d 395 (Ct. App. 1987): 1986 Term, p. 110, sec. 5.721.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 228, sec. 12.3222.
	 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 557 (Ct. App. 1987): 1986 Term, p. 110, sec. 5.721.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 110, sec. 5.721.
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 110, sec. 5.721.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173.

	19.122  In prosecutions involving injury to child victim
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 110, sec. 5.722.

	19.123  Test whether circumstantial evidence is strong enough to exclude every reasonable hypothesis of innocence presents question of probability, not possibility
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶40.

	19.124  Circumstantial evidence may be and often is stronger and as convincing as direct evidence
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶11.
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶24.


	19.13  Credibility Of Witnesses And Weight To Be Accorded Their Testimony Is For Trier Of Fact (i.e., Jury In Case Tried To Jury; Judge In Case Tried To Court)
	19.131  In general
	 United States v. Scheffer, 118 S. Ct. 1261 (1998): 1997 Term, p. 19-1, sec. 19.131.
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 69, sec. 5.72.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶68.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 19-1, sec. 19.13.
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.
	 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 276 (1987): 1987 Term, p. 15-3, sec. 15.412.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 114, sec. 5.841.
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 181, sec. 12.432.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 109, sec. 5.73.
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 88. sec. 4.5424.
	 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 (1985): 1984 Term, p. 209, sec. 12.7912.
	 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 (1984): 1983 Term, p. 119, sec. 5.73.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 119, sec. 5.73.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 82, sec. 5.73.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 162, sec. 12.525.
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 165, sec. 12.542.
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 145, sec. 12.1131.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 70, sec. 5.72.
	 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 (1980): 1979 Term, p. 70, sec. 5.72.
	 Davis v. State, 93 Wis. 2d 319, 286 N.W.2d 570 (1980): 1979 Term, p. 70, sec. 5.72.
	 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 (1980): 1979 Term, p. 70, sec. 5.72.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 69, sec. 5.72.
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 69, sec. 5.72.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 69, sec. 5.72.
	 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 (1979): 1979 Term, p. 69, sec. 5.72.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 69, sec. 5.72.
	 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 (1979): 1978 Term, p. 60, sec. 5.73.
	 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 (1979): 1978 Term, p. 60, sec. 5.73.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 60, sec. 5.73.
	 Schultz v. State, 87 Wis. 2d 167, 274 N.W.2d 614 (1979): 1978 Term, p. 60, sec. 5.73.
	 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 (1979): 1978 Term, p. 60, sec. 5.73.
	 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 (1979): 1978 Term, p. 60, sec. 5.73.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 60, sec. 5.73.
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 59. sec. 5.73.
	 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 (1978): 1978 Term, p. 59, sec. 5.73.
	 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 (1978): 1978 Term, p. 59, sec. 5.73.
	 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 (1978): 1977 Term, p. 49, sec. 5.72.
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 49, sec. 5.72.
	 Nabbefeld v. State, 83 Wis. 2d 515, 266 N.W.2d 292 (1978): 1977 Term, p. 49, sec. 5.72.
	 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 (1978): 1977 Term, p. 48, sec. 5.71.
	 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 (1978): 1977 Term, p. 48, sec. 5.721.
	 State v. Quiroz, 2009 WI App 120, 320 Wis. 2d 706, 772 N.W.2d 710, at ¶28.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶20.
	 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 393, 742 N.W.2d 332, at ¶14.
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶18.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶52.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶22,26.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶25.
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶14-15.
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶30.
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶17.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶20.
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶33.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 (Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411.
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.
	 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 (Ct. App. 1995): 1995 Term, p. 19-1, sec. 19.131.
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 28.6441.
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 19-1, sec. 19.26.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 38-3, sec. 38.6216.
	 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 (Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 33-5, sec. 33.216.
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215.
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213.
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 19-1, sec. 19.131.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 19-1, sec. 19.131.
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 19-3, sec. 19.131.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 19-3, sec. 19.131.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.131.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 19-2, sec. 19.13.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 19-1, sec. 19.13.
	 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 (Ct. App. 1988): 1987 Term, p. 19-2, sec. 19.13.
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 19-2, sec. 19.13.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 20-11, sec. 20.854.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 19-2, sec. 19.13.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 228, sec. 12.3222.
	 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 557 (Ct. App. 1987): 1986 Term, p. 110, sec. 5.721.
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 111, sec. 5.73.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173.
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 86, sec. 5.73.
	 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 86. sec. 5.73.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 163, sec. 12.1271.
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 110, sec. 5.73.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 119, sec. 5.73.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 119, sec. 5.73.
	 State v. Abramoff, 114 Wis. 2d 206, 338 N.W.2d 502 (Ct. App. 1983): 1983 Term, p. 240, sec. 12.941.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 93, sec. 5.73.
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 93, sec. 5.73.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 93, sec. 5.73.
	 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 511 (Ct. App. 1982): 1982 Term, p. 93, sec. 5.73.
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 158, sec. 12.514.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 82, sec. 5.73.
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 70, sec. 5.72.
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 70, sec. 5.72.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 70, sec. 5.72.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 70, sec. 5.72.

	19.132  Fact finder not required to accept or reject witness's testimony in its entirety
	 For cases dealing with this subject, see sec. 19.52.

	19.133  Fact finder's right to reject all testimony of witness who is believed to have lied in any particular
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.132.

	19.134  Fact finder's right to choose among witness's contradictory or inconsistent statements
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 1995): 1995 Term, p. 10-9, sec. 10.4353.
	 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 (Ct. App. 1995): 1995 Term, p. 19-1, sec. 19.131.
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 19-2, sec. 19.132.

	19.135  Fact finder's right to reject part of witness's testimony and accept balance of it
	19.1351  In general
	 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 (Ct. App. 1995): 1995 Term, p. 19-1, sec. 19.131.
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 19-2, sec. 19.132.
	 For cases dealing with the principle that the fact finder is not required to accept or reject a witness's testimony in its entirety, see sec. 19.52.

	19.1352  In case of expert witness
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.


	19.136  Applicability of this principle when trial court is fact finder
	19.1361  In general
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956.
	 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 38-9, sec. 38.6243.

	19.1362  When trial court is fact finder, must it provide reasons on record for its credibility determinations?
	 For cases dealing with this subject, see sec. 19.1394.


	19.137  Credibility of particular types of witnesses
	19.1371  Identification witnesses
	 For cases dealing with this subject, see sec. 19.32.

	19.1372  Experts
	 For cases dealing with this subject, see sec. 19.33.


	19.138  Appellate court can reject evidence on which trier of fact relied only if it is incredible as a matter of law or conflicts with fully established or conceded facts
	19.1381  In general
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶25.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶13.
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶14.
	 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 (Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552.

	19.1382  Discrepancies in testimony at trial, or between trial testimony and prior statements or testimony, do not render testimony incredible as matter of law
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶20.


	19.139  Other principles and related matters
	19.1391  Weight and credibility of evidence does not depend on number of witnesses who testify in favor of or against existence of particular fact
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶20.

	19.1392  Jury may believe some of testimony of one witness and some of testimony of another witness even though their testimony, read as a whole, may be inconsistent
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶25.
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶15.

	19.1393  Determinations of witness credibility are generally resolved by live testimony
	 For cases dealing with this subject, see sec. 12.79411.

	19.1394  When trial court is fact finder, must it provide reasons on record for its credibility determinations?
	 State v. Young, 2009 WI App 22, 316 Wis. 2d 114, 762 N.W.2d 736, at ¶1-2, 15-21.
	 For cases dealing generally with this subject in the context of appellate review of a trial court's factual findings, see sec. 11.6254.



	19.14  Use Of Common Knowledge And Experience By Jurors Or By Judge When Acting As Fact Finder
	19.141  General Principles
	19.1411  In general
	 United States v. Cortez, 101 S. Ct. 690 (1981): 1980 Term, p. 70, sec. 5.77.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 (1994): 1993 Term, p. 20-1, sec. 20.3412.
	 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 752 (1990): 1989 Term, p. 19-1, sec. 19.121.
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 181, sec. 12.432.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 121, sec. 5.77.
	 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 N.W.2d 835 (1980): 1979 Term, p. 71, sec. 5.77.
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶15.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 19-1, sec. 19.14.
	 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 (Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912.

	19.1412  Jurors may not use personal knowledge to supply material item of evidence
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶15.


	19.142  Particular applications
	19.1421  Judge acting as fact finder in nonsupport case is not permitted to rely on personal experience with job market to reject defendant's inability to pay defense
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶1-16.



	19.15  Other Principles
	19.151  Factual disputes to be resolved in light most favorable to verdict
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).
	 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 659 N.W.2d 144, 2002 Term WCA-251, at ¶2.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22.

	19.152  Only guilt, not credibility of particular witness, must be proved beyond a reasonable doubt
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.

	19.153  Test for sufficiency of evidence when court is fact finder
	19.1531  In general
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶8.
	 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 (Ct. App. 1989): 1988 Term, p. 19-2, sec. 19.142.

	19.1532  Test is same whether fact finder is court or jury
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶17.
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 625 (Ct. App. 1990): 1989 Term, p. 19-1, sec. 19.112.

	19.1533  Credibility determinations
	 For cases dealing with this subject, see sec. 19.136.

	19.1534  Consideration of trial court's comments in later proceeding (e.g., sentencing) in determining whether earlier finding of guilt when trial court was acting as fact finder at trial is sustainable
	 For cases dealing with this subject, see sec. 19.593.

	19.1535  When case is submitted on stipulation of facts
	 For cases dealing with this subject, see sec. 19.117.

	19.1536  Review of court's factual findings
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶8.

	19.1537  When question is whether factual findings made by court satisfy requirements set forth in statute creating crime
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶8.


	19.154  General standards for appellate review of fact finding
	 For cases dealing with this subject, see sec. 11.62.

	19.155  In considering sufficiency of evidence, court must consider all evidence submitted, including that erroneously admitted
	 For cases dealing with this subject, see sec. 19.582.

	19.156  Drawing of, and use of, inferences to sustain sufficiency of evidence to convict
	19.1561  When record supports more than one inference, reviewing court must accept inference drawn by trier of fact, i.e., inference that supports jury's verdict
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶19.
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶10.
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶17.
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶13.
	 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 659 N.W.2d 144, 2002 Term WCA-251, at ¶2.
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶5.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.
	 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 (Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552.

	19.1562  Reviewing court will give evidence all reasonable inferences that will support verdict
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶63.
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶19.
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶24.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶52.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶22.

	19.1563  If trier of fact could possibly have drawn appropriate inference to find guilt, appellate court will not overturn verdict even if it believes trier of fact should not have found guilt
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶21.

	19.1564  Use of particular inferences to sustain sufficiency of evidence
	 For cases dealing with this subject, see sec. 19.4.

	19.1565  When record supports conflicting inferences, reviewing court must presume—even if it does not affirmatively appear in record—that trier of fact resolved conflict in favor of prosecution, and must defer to that resolution
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).


	19.157  When evidence is conflicting, resolution of conflicts is for jury
	 State v. Walls, 190 Wis. 2d 65, 526 N.W.2d 765 (Ct. App. 1994): 1994 Term, p. 38-1, sec. 38.1312.

	19.158  Need for expert testimony
	 For cases dealing with this subject, see sec. 19.575.

	19.159  Test for sufficiency of evidence applicable in criminal proceeding also applies on appeal from ch. 980 commitment
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 7911.
	 For cases dealing generally with the standard of appellate review of the sufficiency of the evidence in ch. 10.7381.


	19.16  Other Principles (cont'd)
	19.161  That evidence was overwhelming may be evidenced by short time jury deliberated after multi-day trial
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 8-17, sec. 8.4411.

	19.162  Use of "negative inference" to sustain finding of particular factual proposition: fact finder's right to affirmatively conclude that truth is opposite of witness's incredible testimony
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶27.
	 State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998): 1997 Term, p. 7-3, sec. 7.2131.

	19.163  Trier of fact may not base findings on conjecture or speculation; verdict cannot be based on conjecture and speculation
	 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶26.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.

	19.164  Questions of statutory interpretation encountered when assessing sufficiency of evidence to convict (e.g., meaning of terms used in describing elements of offense) are questions of law that appellate court reviews de novo
	 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 659 N.W.2d 144, 2002 Term WCA-251, at ¶12.

	19.165  Appellate court will not find evidence insufficient because witness fails to describe event in exact chronological fashion; rather, it will leave it to the jury to listen to testimony and determine what happened
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶17.

	19.166  Fact finder may draw logical inferences from evidence, connecting its dots into coherent pattern
	 For cases dealing with this subject, see sec. 20.293.

	19.167  Although there is some evidentiary leeway in trials to court, bench-trial judges may not use inadmissible evidence to decide "critical issue"
	 For cases dealing with this subject, see sec. 8.89651.

	19.168  Appellate court must search record to support conclusion reached by fact finder
	 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 155, 726 N.W.2d 706, at ¶13.



	19.2  Sufficiency Of Evidence As To Particular Matters
	19.21  Intent
	 For cases dealing with this subject, see sec. 31.124.

	19.22  Time Of Offense
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 8-16, sec. 8.6811.
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 70, sec. 5.741.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 139, sec. 11.161.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶17.
	 State v. Sirisun, 90 Wis. 2d 58, 279 N.W.2d 484 (Ct. App. 1979): 1978 Term, p. 16, sec. 2.521.

	19.23  Place Of Offense (Venue)
	 For cases dealing with this subject, see sec. 12.25.

	19.24  Particular Crimes And Defenses
	 For cases dealing with the sufficiency of the evidence as to a particular crime or defense, see that crime or defense in chapters 32 to 40.

	19.25  Liability As Accomplice
	19.251  Aider and abettor
	 For cases dealing with this subject, see sec. 31.271.

	19.252  Co-conspirator
	 For cases dealing with this subject, see sec. 31.272.


	19.26  Identification Of Defendant
	 Davis v. State, 93 Wis. 2d 319, 286 N.W.2d 570 (1980): 1979 Term, p. 70, sec. 5.72.
	 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 (1979): 1978 Term, p. 118, sec. 11.582.
	 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 (1978): 1977 Term, p. 49, sec. 5.741.
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 19-1, sec. 19.26.
	 For cases dealing with the sufficiency of identification testimony, see sec. 19.32.

	19.27  Other Matters
	19.271  That property was stolen
	 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 (1980): 1980 Term, p. 137, sec. 12.523.

	19.272  Causal relationship between defendant's conduct and harm
	 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 (1984): 1983 Term, p. 217, sec. 12.262 and p. 235, sec. 12.7911.
	 State v. Serebin, 114 Wis. 2d 314, 328 N.W.2d 855 (Ct. App. 1983): 1983 Term, p. 120, sec. 5.741.

	19.273  That device wielded by defendant was designed as weapon
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22.

	19.274  That dog was used as a dangerous weapon
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212.

	19.275  Sexual intercourse
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6221.

	19.276  Owner nonconsent
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶35-38.



	19.3  Sufficiency Of Particular Evidence
	19.31  Uncorroborated Testimony
	19.311  In general
	 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 (1980): 1979 Term, p. 71, sec. 5.751.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 70, sec. 5.73.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 70, sec. 5.73.
	 Kohlhoff v. State, 85 Wis. 2d 148, 270 N.W.2d 63 (1978): 1978 Term, p. 59, sec. 5.72.

	19.312  Of accomplice
	 Linse v. State, 93 Wis. 2d 163, 286 N.W.2d 554 (1980): 1979 Term, p. 71, sec. 5.751.

	19.313  Of eyewitness
	 For cases dealing generally with identification testimony, see sec. 19.32.

	19.314  Of other witness

	19.32  Identification Testimony
	 Davis v. State, 93 Wis. 2d 319, 286 N.W.2d 570 (1980): 1979 Term, p. 70, sec. 5.72.
	 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 (1978): 1977 Term, p. 49, sec. 5.741.
	 For cases dealing with the sufficiency of the evidence to establish the identification of the defendant as the perpetrator of the crime, see sec. 19.26.

	19.33  Expert Testimony
	19.331  In general
	 Maggio v. Fulford, 103 S. Ct. 2261 (1983): 1982 Term, p. 125, sec. 7.65.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-43, sec. 10.7382.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 Schultz v. State, 87 Wis. 2d 167, 274 N.W.2d 614 (1979): 1978 Term, p. 60, sec. 5.73.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 62, sec. 3.1224.
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 70, sec. 5.72.
	 For cases dealing generally with the admission of expert testimony, see sec. 18.2.
	 For cases dealing generally with the need for expert testimony to prove case, see sec. 19.575.

	19.332  Expert testimony not required to be accepted by fact finder, even when uncontradicted
	 For cases dealing with this subject, see sec. 18.28.

	19.333  Fact that state's lone expert is contradicted by number of defense experts does not render evidence insufficient
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶19-22.

	19.334  Related matters
	19.3341  Fact finder's right to reject part of expert witness's testimony and accept balance of it
	 For cases dealing with this subject, see sec. 19.1352.

	19.3342  Need for expert testimony to convict
	 For cases dealing with this subject, see sec. 19.575.



	19.34  Defendant's Confession
	19.341  In general
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 60, sec. 5.751.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 49, sec. 5.731.
	 Schultz v. State, 82 Wis. 2d 737, 264 N.W.2d 245 (1978): 1977 Term, p. 49, sec. 5.731.
	 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 359, 720 N.W.2d 498, at ¶1-12.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶20-26.
	 State v. Fry, 129 Wis. 2d 301, 385 N.W.2d 196 (Ct. App. 1985): 1985 Term, p. 27, sec. 2.5421.

	19.342  Requirement that confession be corroborated to render it sufficient to support conviction
	19.3421  In general
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶22-38.
	 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 359, 720 N.W.2d 498, at ¶1-12.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶20-26.
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶19.

	19.3422  No need for corroboration when statement made to friend before there was police investigation
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶22-26.

	19.3423  Requirement not applicable in probation revocation proceedings
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶22.

	19.3424  Nature of corroboration required
	19.34241  In general
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶26-32.

	19.34242  Corroboration must be of "any significant fact"
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶26-32.

	19.34243  "Significant fact" need not independently establish specific elements of crime
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶27, 31.

	19.34244  "Significant fact" need not independently link defendant to crime
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶30-31.


	19.3425  Sufficiency of corroboration in particular cases
	19.34251  Evidence that morphine was found in dead person's body is sufficient to corroborate defendant's confession that he delivered morphine to dead person on dates prior to death
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶34-38.


	19.3426  Corroboration rule is rule of evidentiary sufficiency, not rule of admissibility
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶33.

	19.3427  Appellate review of question whether sufficient corroboration exists
	19.34271  Standard of review in general
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶22.

	19.34272  In determining whether sufficient corroboration exists, evidence is viewed in light most favorable to verdict
	 State v. Bannister, 2007 WI 86, 302 Wis. 2d 158, 734 N.W.2d 892, at ¶22, 32.



	19.343  Determining whether confession is corroborated, and thus sufficient to support conviction, under particular circumstances
	 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 359, 720 N.W.2d 498, at ¶1-12.


	19.35  Other Evidence
	19.351  Defendant's fabrication of alibi or other untruthful story
	 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 (1979): 1978 Term, p. 61, sec. 5.753.
	 Stewart v. State, 83 Wis. 2d 185, 265 N.W.2d 489 (1978): 1977 Term, p. 49, sec. 5.732.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶26.
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶27.
	 For cases dealing with the propriety of finding guilt simply on disbelief of defendant's story, see sec. 19.5712.

	19.352  Alibi evidence
	19.3521  Defendant's alibi evidence
	 State v. Stark, 162 Wis. 2d 537, 470 N.W.2d 317 (Ct. App. 1991): 1990 Term, p. 6-6, sec. 6.5421.

	19.3522  State's alibi rebuttal evidence

	19.353  Motive for committing crime
	 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 (Ct. App. 1980): 1980 Term, p. 70, sec. 5.751.
	 For cases dealing with the inference of guilt arising from the defendant's motive to commit the crime, see sec. 19.452.

	19.354  Testimony of one who has been offered inducements by prosecutor to testify in particular fashion that rise to level of coercion or provide incentive for perjury
	 State v. Nerison, 130 Wis. 2d 313, 387 N.W.2d 128 (Ct. App. 1986): 1985 Term, p. 126, sec. 8.344.

	19.355  Bite-mark evidence
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 111, sec. 5.751.
	 For cases dealing with the admissibility of bite mark evidence, see sec. 18.65.

	19.356  Unobjected-to hearsay
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241.

	19.357  Placement of hands behind back in "classic handcuff position" when approached by police
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.

	19.358  Defendant's fingerprint at crime scene
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶23.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 19-1, sec. 19.311.



	19.4  Use Of Particular Presumptions And Inferences To Sustain Sufficiency Of Evidence
	19.41  Propriety And Permissibility Of Using Presumptions And Inferences To Sustain Sufficiency Of Evidence In General
	 For cases dealing with this subject, see sec. 19.156.

	19.42  Presumptions Relating To Intent
	19.421  That one intends the natural and probable consequences of his acts
	 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 Term, p. 119, sec. 5.914.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 133, sec. 11.1132.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 71, sec. 5.761.
	 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 (1979): 1978 Term, p. 109, sec. 11.216.
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 61, sec. 5.761.
	 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 (1979): 1978 Term, p. 61, sec. 5.761.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 61, sec. 5.761.
	 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 (1978): 1978 Term, p. 61, sec. 5.761.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 50, sec. 5.751.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 50, sec. 5.751.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.114.
	 For cases dealing generally with this presumption, see sec. 20.2511.

	19.422  That one who assaults another with dangerous weapon, likely to kill, intended to kill
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 50, sec. 5.751.
	 For cases dealing generally with this presumption, see sec. 20.2512.


	19.43  Presumption Of Continuation Of Status Or Condition
	 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 (1979): 1978 Term, p. 61, sec. 5.762.
	 For cases dealing generally with this presumption, see sec. 20.254.
	 For cases dealing specifically with the inference that sexual assault victim was alive during sexual assault, see sec. 19.462.

	19.44  Inference Of Guilt Of Theft Or Burglary From Possession Of Recently Stolen Goods
	 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, p. 30-2, sec. 30.31.
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 164, sec. 12.532.
	 For cases dealing generally with this presumption, see sec. 20.2565.

	19.45  Inferences From Possession Of Numerous Similar Articles Or Numerous Stolen Articles
	19.451  That articles are stolen
	 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 (1980): 1980 Term, p. 137, sec. 12.523.
	 For cases dealing generally with this presumption, see sec. 20.2551.

	19.452  That defendant knew that articles were stolen
	 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 (Ct. App. 1983): 1983 Term, p. 46, sec. 2.5812.
	 For cases dealing generally with this presumption, see sec. 20.2552.


	19.46  Inference Of Guilt From Various Circumstances
	19.461  From concealment of evidence
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 For cases dealing generally with this presumption, see sec. 20.2562.

	19.462  From motive to commit crime
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 For cases dealing generally with this presumption, see sec. 20.2563.

	19.463  From commission of similar crimes
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 89, sec. 5.9155.
	 For cases dealing generally with this presumption, see sec. 20.2564.

	19.464  From flight
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 4, sec. 1.3161.
	 For cases dealing generally with this presumption, see sec. 20.2561.


	19.47  Other Presumptions And Inferences
	19.471  Presumption that one under the age of 15 is incapable of consenting to sexual intercourse or contact
	 For cases dealing generally with this presumption, see sec. 20.2578.

	19.472  Inference that victim was alive during sexual assault
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173.

	19.473  Presumptions relating to identity
	19.4731  Of identity of person from identity of names
	 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 (1978): 1977 Term, p. 50, sec. 5.821.




	19.5  Other Matters Relating To Sufficiency Of Evidence To Convict
	19.51  Relationship Between Sufficiency Of Evidence And Allegations In Charging Document
	19.511  No need to prove every alternative alleged in charging document
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 55, sec. 4.5423.
	 For cases dealing with this topic insofar as it affects the content of the jury instructions, see secs. 8.5422 and 8.5423.
	 For cases dealing with the effect of the insufficiency of the evidence as to one basis upon which a guilty verdict may have been predicated when the evidence is sufficient to support another basis of liability, see sec. 19.551.

	19.512  No need to prove precise facts alleged in charging document
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 93, sec. 5.781.
	 For cases dealing with this topic insofar as it affects the content of the jury instructions, see secs. 8.5422 and 8.5423.

	19.513  No need to prove surplus allegations in charging document
	 United States v. Miller, 105 S. Ct. 1811 (1985): 1984 Term, p. 110, sec. 5.782.
	 For cases dealing with this topic insofar as it affects the content of the jury instructions, see secs. 8.5422 and 8.5423.

	19.514  Proof need not be limited to allegations of complaint
	 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 781 (1985): 1984 Term, p. 172, sec. 10.81.


	19.52  Jury Not Required To Accept Or Reject Witness's Testimony In Its Entirety
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 83, sec. 5.783.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶25.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 19-2, sec. 19.132.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 163, sec. 12.1271.
	 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 (Ct. App. 1984): 1983 Term, p. 219, sec. 12.315.

	19.53  Affirmance Of Conviction On Basis Other Than That Considered By Trier Of Fact
	 For cases dealing with this subject, see sec. 11.841.

	19.54  Dismissal For Insufficiency Of Evidence At Close Of State's Case
	19.541  In general
	 For cases dealing with this subject, see sec. 8.823.

	19.542  Standard of appellate review of denial of motion to dismiss
	 For cases dealing with this subject, see sec. 8.8233.


	19.55  Effect Of Insufficiency Of Evidence As To, Or Constitutional Or Other Invalidity Of, One Basis Or Theory Of Liability Considered By Trier Of Fact When Evidence Sufficient To Support Another Basis Or Theory Of Liability Properly Considered By Trier Of Fact
	19.551  Effect of insufficiency of evidence as to one basis or theory of liability considered by trier of fact when evidence sufficient to support another basis or theory of liability properly considered by trier of fact
	 Sochor v. Florida, 112 S. Ct. 2114 (1992): 1991 Term, p. 19-2, sec. 19.52.
	 Griffin v. United States, 112 S. Ct. 466 (1991): 1991 Term, p. 19-2, sec. 19.52.
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 33-1, sec. 33.113.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571.
	 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 8-14, sec. 8.6121.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 35-3, sec. 35.4212.
	 For cases dealing with instructing the jury on a theory or manner of committing the crime that is not supported by the evidence, see sec. 19.574.
	 For cases dealing with the effect of the constitutional invalidity of one basis upon which conviction may have been predicated when evidence sufficient to support other basis of liability, see sec. 21.54.
	 For cases dealing with the affirmance of a conviction on a basis other than that considered by trier of fact, see sec. 11.841.
	 For cases dealing with the rule that when the jury returns a guilty verdict on an indictment charging several acts in the conjunctive, the verdict stands if the evidence is sufficient with respect to any one of the acts charged, see sec. 19.585.

	19.552  Effect of constitutional or other invalidity of one basis or theory of liability considered by trier of fact when evidence sufficient to support another basis or theory of liability properly considered by trier of fact
	19.5521  Effect of constitutional invalidity of one basis or theory of liability considered by trier of fact when evidence sufficient to support another basis or theory of liability properly considered by trier of fact
	 For cases dealing with this subject, see sec. 21.54.

	19.5522  Effect of other invalidity of one basis or theory of liability considered by trier of fact when evidence sufficient to support another basis or theory of liability properly considered by trier of fact
	19.55221  In general
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.

	19.55222  Applicability of harmless-error rule to improper instruction on basis or theory of liability that was invalid
	 For cases dealing with this subject, see sec. 11.7398.




	19.56  Sufficiency Of Evidence To Convict Is Federal Constitutional Issue
	19.561  In general
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).
	 Lewis v. Jeffers, 110 S. Ct. 3092 (1990): 1989 Term, p. 30-4, sec. 30.36.
	 Pilon v. Bordenkircher, 100 S. Ct. 7 (1979): 1979 Term, p. 112, sec. 8.844.
	 Jackson v. Virginia, 99 S. Ct. 2781 (1979): 1978 Term, p. 76, sec. 7.611.
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 19-2, sec. 19.51.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 109, sec. 7.612.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶28-29.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 113, sec. 8.844.
	 For cases dealing generally with the constitutional requirement of proof beyond a reasonable doubt, see sec. 30.3.

	19.562  In assessing whether constitutional violation has occurred because evidence was allegedly insufficient to convict, court may only assess evidence introduced at trial; consideration of evidence adduced post-trial, casting doubt on evidence adduced at trial, is inappropriate
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).

	19.563  It is not error to cast test of sufficiency of evidence in terms of "reasonable" jury, rather than "rational" one, and that asks whether jury could be convinced of defendant's guilt, rather than whether it could be convinced of each element of crime
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).

	19.564  In assessing whether constitutional violation has occurred because evidence was allegedly insufficient to convict, court must review evidence in light most favorable to prosecution
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).

	19.565  In assessing whether constitutional violation has occurred because evidence was allegedly insufficient to convict, court must assume that trier of fact resolved any conflicts in testimony, or conflicts in inferences drawn from historical facts, in favor or prosecution
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).

	19.566  In assessing whether constitutional violation has occurred because evidence was allegedly insufficient to convict, court must consider all evidence submitted, including that erroneously admitted
	 For cases dealing with this subject, see sec. 19.582.


	19.57  Other Matters
	19.571  Effect of conclusion that defendant testified falsely on sufficiency of evidence to convict
	19.5711  Propriety of fact finder considering defendant's perjury as affirmative evidence of guilt
	 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, p. 30-2, sec. 30.31.

	19.5712  Propriety of predicating finding of guilt simply on disbelief of defendant's testimony
	 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, p. 30-2, sec. 30.31.
	 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 Term, p. 93, sec. 5.752.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 121, sec. 5.784.
	 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 (1979): 1978 Term, p. 61, sec. 5.753.


	19.572  Requirement that appellate court consider sufficiency of evidence even though other errors warranting reversal are found
	 For cases dealing with this subject, see sec. 29.4412.

	19.573  No need to produce best available evidence
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 165, sec. 12.542.
	 For cases dealing with the best evidence rule, see sec. 20.8891.

	19.574  Instructing the jury on theory or manner of committing crime not supported by evidence
	19.5741  In general
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 33-1, sec. 33.113.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 95, sec. 4.545.
	 For cases dealing with effect of insufficiency of evidence as to one basis upon which guilty verdict may have been predicated when evidence sufficient to support another basis of liability, see sec. 19.551.
	 For cases dealing with this subject in the context of instructing on a theory of party-to-the-crime liability not supported by the evidence, see sec. 31.2661.

	19.5742  Instructing on theory not supported by evidence is harmless error if no evidence adduced or argument made in support of that theory of liability
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.
	 For cases dealing with this subject in the context of instructing on a theory of party-to-the-crime liability not supported by the evidence, see sec. 31.2662.


	19.575  Need for expert testimony to convict
	19.5751  In general
	 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 (1984): 1983 Term, p. 217, sec. 12.262 and p. 235, sec. 12.7911.
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶16.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Serebin, 114 Wis. 2d 314, 328 N.W.2d 855 (Ct. App. 1983): 1983 Term, p. 120, sec. 5.741.

	19.5752  Need for expert testimony to establish causal relationship between defendant's conduct and harm (e.g., death) done to victim
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.

	19.5753  Need for expert testimony to establish that victim in sexual assault prosecution suffered from mental illness or deficiency which rendered victim incapable of appraising his or her conduct
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶1-23.


	19.576  Sufficiency of evidence is question of law
	 For cases dealing with this subject, see sec. 19.116.

	19.577  Right of appellate court, upon finding evidence insufficient to support conviction, to order entry of judgment of conviction for lesser-included offense for which evidence sufficient
	19.5771  When jury was instructed on lesser-included offense
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 19-2, sec. 19.512.

	19.5772  When jury was not instructed on lesser-included offense
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 19-2, sec. 19.512.


	19.578  Reversal because conviction against weight of evidence
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 93, sec. 5.782.

	19.579  When trial court, sitting as fact finder, predicates defendant's guilt of crime (e.g., crime of bail jumping) on jury's finding of guilt of another crime, and jury's verdict is overturned, evidence is, as matter of law, insufficient to support defendant's conviction
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.


	19.58  Other matters (cont'd)
	19.581  Sufficiency of stipulation to establish element of offense
	 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 12.6112.

	19.582  In considering sufficiency of evidence, court must consider all evidence submitted, including that erroneously admitted
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).
	 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 Term, p. 29-3, sec. 29.4422.
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶25.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶24.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶22.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶21.

	19.583  Effect of inconsistent verdict on sufficiency of the evidence
	 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 (1989): 1988 Term, p. 19-2, sec. 19.523.
	 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 743 N.W.2d 517, at ¶25-29.
	 For cases dealing generally with need for consistency in verdicts, see sec. 8.683.

	19.584  Effect of appellate court's finding evidence insufficient to convict: remedy is dismissal, not new trial
	 For cases dealing with this subject, see sec. 29.4421.

	19.585  When jury returns guilty verdict on indictment charging several acts in the conjunctive, verdict stands if evidence is sufficient with respect to any one of acts charged
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 For cases dealing with the effect of the insufficiency of the evidence as to one basis of liability upon which the jury was instructed when the evidence is sufficient to support another basis of liability upon which the jury was instructed, see sec. 19.551.

	19.586  Cannot sustain verdict on basis of sufficient evidence to prove theory or mode of commission of crime on which jury was not instructed
	 For cases dealing with this subject, see sec. 11.841.

	19.587  When statute creating offense provides that it does not apply to certain constitutionally protected conduct, fact that conduct is not constitutionally protected does not become element of offense that state must prove
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.

	19.588  Defendant's admission of existence of particular element dispenses with the need for proof of that element, either to a judge or to a jury
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.

	19.589  Use of "negative inference" to sustain finding of particular factual proposition: fact finder's right to affirmatively conclude that truth is opposite of witness's incredible testimony
	 For cases dealing with this subject, see sec. 19.162.


	19.59  Other Matters (cont'd)
	19.591  No need to raise question of sufficiency of evidence to convict in trial court to preserve issue for appellate review
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶5-54.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶29.
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶7-12.
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215.

	19.592  Use of judicial notice to provide sufficient evidence to convict
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶18-34.
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶13-21.

	19.593  Consideration of trial court's comments in later proceeding (e.g., sentencing) in determining whether earlier finding of guilt when trial court was acting as fact finder at trial is sustainable
	 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶16, 23-24.

	19.594  Waiver of challenge to sufficiency of evidence to convict:  defendant does not waive right to challenge sufficiency of evidence by failing to raise issue in trial court by way of motion to dismiss, motion for directed verdict, etc.
	 For cases dealing with this subject, see sec. 19.591.

	19.595  Effect of court decision in another case, decided after defendant’s conviction became final, holding that conduct in which defendant engaged does not constitute crime of which he was convicted
	19.5951  In general
	 For cases dealing with this subject, see sec. 30.3861.

	19.5952  Need for court that decided case to determine whether decision declared law that existed at time defendant's conviction became final or, rather, changed law from that which existed at time defendant's conviction became final
	 For cases dealing with this subject, see sec. 30.3862.


	19.596  Whether evidence is sufficient presents question of law
	 For cases dealing with this subject, see sec. 19.115.

	19.597  Remedy when court finds evidence insufficient to support conviction:  entry of judgment of acquittal, not new trial
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶44.




	Chapter 20  Other Evidentiary Matters
	20.1  Judicial Notice
	20.11  Kinds Of Facts That May Be Judicially Noticed
	20.111  General principles
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶39.
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶38.
	 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 (1982): 1982 Term, p. 101, sec. 5.94.
	 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 (1982): 1981 Term, p. 89, sec. 5.93.
	 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 (1982): 1981 Term, p. 89, sec. 5.93.
	 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 N.W.2d 835 (1980): 1979 Term, p. 76, sec. 5.93.
	 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 (1978): 1978 Term, p. 62, sec. 5.82.
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶13.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶19, 21.
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶7.
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 29-13, sec. 29.7722.
	 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 (Ct. App. 1995): 1994 Term, p. 20-1, sec. 20.111.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 20-1, sec. 20.11.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 20-1, sec. 20.3412.
	 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 319 (Ct. App. 1987): 1987 Term, p. 27-2, sec. 27.2221.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 121, sec. 5.94.
	 State ex rel. Cholka v. Johnson, 85 Wis. 2d 400, 270 N.W.2d 438 (Ct. App. 1978): 1978 Term, p. 62, sec. 5.82.

	20.112  Particular facts
	20.1121  Statutes in other states
	 State ex rel. Ehlers v. Endicott, 188 Wis. 2d 57, 523 N.W.2d 189 (Ct. App. 1994): 1994 Term, p. 6-4, sec. 6.2422.

	20.1122  Documents in record of separate appeal
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.111.

	20.1123  Fact that park is city park
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶1-23.

	20.1124  Character and competence of counsel who has appeared before court
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶18-21.

	20.1125  Fact that blood alcohol chart is trustworthy
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶8.

	20.1126  Employment market
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶1-16.

	20.1127  Provisions of police policies and procedures manual
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶39.

	20.1128  Court's records in other cases involving party
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶2.

	20.1129  Contents of briefs in other cases
	 State v. Ramel, 2007 WI App 271, 306 Wis. 2d 654, 743 N.W.2d 502, at ¶24.



	20.12  When Taking Judicial Notice Is Discretionary
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶9.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 20-1, sec. 20.3412.

	20.13  When Taking Judicial Notice Is Mandatory
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶11.

	20.14  Opportunity To Be Heard
	 State v. Williams, 2001 WI 21, 241 Wis. 2d 631, 623 N.W.2d 106, 2000 Term WSC-42, at ¶38.
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶13.

	20.15  Time Of Taking Notice
	20.151  In general
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶10.

	20.152  After testimony is closed
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶10.


	20.16  Instructing Jury
	20.161  In general
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶25.
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶15-16.

	20.162  Instructing jury in criminal case that it must accept judicially notice fact as conclusively proven is unconstitutional
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 18-34.


	20.17  Effect Of Court's Taking Judicial Notice
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.

	20.18  Other Matters
	20.181  Is use, in jury trial, of judicial notice to establish fact state must prove to convict constitutionally permissible?
	20.1811  Yes (court of appeals' answer)
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶13-21.

	20.1812  No (supreme court's answer, rejecting court of appeals' answer)
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 18-34.




	20.2  Presumptions And Inferences
	20.21  In General
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 88, sec. 4.5424.
	 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 (1981): 1980 Term, p. 75, sec. 5.911.
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶13.
	 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. App. 1984): 1984 Term, p. 119, sec. 5.911.
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 99, sec. 5.911.

	20.22  Effect Of Presumptions In Criminal Case
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶30-31.
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 88, sec. 4.5424.
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 133, sec. 5.9154.
	 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 (1982): 1981 Term, p. 179, sec. 12.7642.
	 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 (1979): 1978 Term, p. 62, sec. 5.812.
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶7-24.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶10-22.
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶30.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 74, sec. 5.911.
	 For cases dealing with the statutory limitations on the use of presumptions in a criminal case, including the required instruction on the effect of a presumption in a criminal case, see sec. 20.26.

	20.23  Classification And Definition Of Presumptions
	20.231  In general
	 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 Term, p. 119, sec. 5.914.
	 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 Term, p. 45, sec. 4.5442.
	 County Court of Ulster County v. Allen, 99 S. Ct. 2213 (1979): 1978 Term, p. 45, sec. 4.5444.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.
	 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 (1981): 1981 Term, p. 88, sec. 5.913.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 75, sec. 5.912.
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶9.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶12.
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶9.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121.
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623.
	 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 (Ct. App. 1979): 1979 Term, p. 74, sec. 5.912.

	20.232  Mandatory presumption
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶13.


	20.24  Constitutionality Of Use Of Presumptions In Criminal Case
	20.241  In general
	 Yates v. Evatt, 111 S. Ct. 1884 (1991): 1990 Term, p. 20-1, sec. 20.24.
	 Carella v. California, 109 S. Ct. 2419 (1989): 1988 Term, p. 20-1, sec. 20.24.
	 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, p. 21-1, sec. 21.11.
	 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 47-2, sec. 47.222.
	 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 Term, p. 119, sec. 5.914.
	 Connecticut v. Johnson, 103 S. Ct. 969 (1983): 1982 Term, p. 162, sec. 10.632.
	 Murphy v. Hunt, 102 S. Ct. 1181 (1982): 1981 Term, p. 75, sec. 5.912.
	 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 Term, p. 45, sec. 4.5443.
	 County Court of Ulster County v. Allen, 99 S. Ct. 2213 (1979): 1978 Term, p. 45, sec. 4.5444.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 23, 30-32.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶55-64.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 33-1, sec. 33.113.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 71, sec. 4.5311.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 70, sec. 4.5311.
	 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 (1981): 1981 Term, p. 88, sec. 5.914.
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 53, sec. 4.533.
	 Steele v. State, 97 Wis. 2d 72, 294 N.W.2d 2 (1980): 1979 Term, p. 50, sec. 4.531.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 75, sec. 5.912.
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶13.
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶7-24.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶10-22.
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶27-32.
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶10.
	 State v. Esser, 166 Wis. 2d 897, 480 N.W.2d 541 (Ct. App. 1992): 1991 Term, p. 2-7, sec. 2.6111.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121.
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311.
	 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. App. 1984): 1984 Term, p. 119, sec. 5.911.
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 63, sec. 4.5313.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 76, sec. 5.913.
	 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 (Ct. App. 1979): 1979 Term, p. 75, sec. 5.913.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 75, sec. 5.913.

	20.242  Does taking judicial notice of incontestable fact create unconstitutional "mandatory conclusive presumption"
	20.2421  No (court of appeals' answer)
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶17-20.

	20.2422  Yes (supreme court's answer, rejecting court of appeals' answer)
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 29.


	20.243  Other matters
	20.2431  When conduct that would otherwise be constitutionally protected symbolic speech (e.g., cross burning) may be constitutionally proscribed if it is done with particular evil intent (e.g., intent to intimidate), making engaging in that conduct prima facie evidence of that intent is not constitutionally permissible
	 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 Term USSC-15.

	20.2432  Statute proscribing causing injury by operation of vehicle with detectable amount of restricted controlled substance in one's blood does not create any unconstitutional presumptions
	 For cases dealing with this subject, see sec. 33.3415.



	20.25  Particular Presumptions And Inferences
	20.251  Presumptions relating to intent
	20.2511  That one intends the natural and probable consequences of acts
	 Yates v. Evatt, 111 S. Ct. 1884 (1991): 1990 Term, p. 20-1, sec. 20.24.
	 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, p. 117, sec. 5.913.
	 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 Term, p. 119, sec. 5.914.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 71, sec. 4.5311.
	 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.114.
	 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 (Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence to convict, see sec. 19.411.
	 For cases dealing with instructing on this presumption, see sec. 8.5311.

	20.2512  That one who assaults another with dangerous weapon, likely to kill, intended to kill
	 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 47-2, sec. 47.222.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶24.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence to convict, see sec. 19.412.
	 For cases dealing with instructing on this presumption, see sec. 8.5312.


	20.252  Of accuracy of recognized scientific or medical instruments or tests
	20.2521  In general
	 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 (1998): 1997 Term, p. 18-2, sec. 18.4341.
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 133, sec. 5.9154.

	20.2522  Chemical tests for intoxication
	20.25221  In general
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 133, sec. 5.9154.
	 State v. Humphrey, 107 Wis. 2d 107, 318 N.W.2d 386 (1982): 1981 Term, p. 87, sec. 5.8342.
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 76, sec. 5.9142.
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶7.

	20.25222  Presumption of accuracy not rendered inapplicable because driver was informed that, if "any" test resulted in BAC of 0.10 percent or more, his license would be suspended
	 County of Dane v. Granum, 203 Wis. 2d 252, 551 N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, sec. 44.2342.


	20.2523  Radar
	 For cases dealing with this subject, see sec. 18.7112.

	20.2524  Breath testing devices for intoxication (e.g., breathalyzer)
	20.25241  In general
	 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 (1998): 1997 Term, p. 18-2, sec. 18.4341.
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 13-3, sec. 13.3622.
	 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 (1984): 1983 Term, p. 127, sec. 5.8341.
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 133, sec. 5.9154.
	 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 (Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564.
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.
	 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 (Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431.
	 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 (Ct. App. 1984): 1983 Term, p. 126, sec. 5.8334.
	 City of New Berlin v. Wertz, 105 Wis. 2d 670, 314 N.W.2d 911 (Ct. App. 1981): 1981 Term, p. 87, sec. 5.8342.

	20.25242  Presumption of accuracy applies only if breath testing device has been evaluated and approved by department
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.



	20.253  Of intoxication from blood alcohol content
	20.2531  In general
	 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 (1981): 1981 Term, p. 88, sec. 5.914.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 36, sec. 4.524.
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623.
	 For cases dealing with instructing on this presumption, see sec. 8.5316.

	20.2532  Statutory provision making particular alcohol concentration prima facie evidence of intoxication creates permissive, not mandatory, presumption
	 For cases dealing with this subject, see sec. 18.4412.

	20.2533  Statutory provision making particular alcohol concentration prima facie evidence of intoxication applies, and may be instructed on, when blood, breath, or urine sample taken more than three hours after event and expert testimony establishes blood-alcohol concentration at time of event based on blood-alcohol concentration in sample
	 For cases dealing with this subject, see sec. 8.53162.


	20.254  Of continuation of status or condition: prior existence of status or condition indicates its probable existence at later time; subsequent existence of status or condition indicates its probable existence at earlier time
	 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 (1979): 1978 Term, p. 61, sec. 5.762.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence, see sec. 19.42.

	20.255  Inferences from possession of numerous stolen items
	20.2551  That items are stolen
	 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 (1980): 1980 Term, p. 137, sec. 12.523.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence, see sec. 19.441.

	20.2552  That defendant knew items were stolen
	 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 (Ct. App. 1983): 1983 Term, p. 46, sec. 2.5812.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence, see sec. 19.442.


	20.256  Of guilt from various factors
	20.2561  From flight
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 4, sec. 1.3161.
	 For cases dealing with instructing on this presumption, see sec. 8.5317.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence to convict, see sec. 19.454.

	20.2562  From concealment of evidence
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence to convict, see sec. 19.451.

	20.2563  From motive to commit crime
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence to convict, see sec. 19.452.

	20.2564  From commission of similar crimes
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 89, sec. 5.9155.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence to convict, see sec. 19.453.

	20.2565  Of guilt of theft or burglary from possession of recently stolen goods
	 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, p. 30-2, sec. 30.31.
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 164, sec. 12.532.
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence, see sec. 19.43.
	 For cases dealing with instructing on this presumption, see sec. 8.5313.
	 For cases dealing with the sufficiency of a defendant's possession of item taken in burglary to prove that defendant was burglar, see sec. 34.21633.


	20.257  Other presumptions and inferences
	20.2571  That jurors follow instructions
	 For cases dealing with this subject, see sec. 8.551.

	20.2572  Of identity of person from identity of names
	 State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 (1978): 1977 Term, p. 50, sec. 5.821.

	20.2573  Of intentional failure to pay child support from failure to pay child support when ordered to do so
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121.

	20.2574  Of knowledge of the alteration or removal of a manufacturer's identification number, and of an intent to prevent identification of the property, from possession of two or more similar items of personal property with number altered or removed
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311.

	20.2575  Of embezzlement from failure to return vehicle within five days of expiration of rental agreement
	 Carella v. California, 109 S. Ct. 2419 (1989): 1988 Term, p. 20-1, sec. 20.24.

	20.2576  Of intent to commit theft by fraud from failure to return rented property within twenty days of demand
	 Carella v. California, 109 S. Ct. 2419 (1989): 1988 Term, p. 20-1, sec. 20.24.

	20.2577  Presumption, in aggravated battery statute, that conduct creating a high probability of great bodily harm exists when victim has a "physical disability"
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 33-1, sec. 33.113.

	20.2578  That person under 15 years of age is incapable of consenting to sexual relations
	 For cases dealing with the use of this presumption to sustain the sufficiency of the evidence, see sec. 19.461.

	20.2579  Presumption of delivery and receipt of letter, notice, or other document  from fact that it was mailed and not returned
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶77.
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶21.
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶27.


	20.258  Other presumptions and inferences (cont'd)
	20.2581  Presumption that administrative board follows statutory commands and internal policies
	 Garner v. Jones, 120 S. Ct. 1362 (2000): 1999 Term, p. 30-5, sec. 30.9222.

	20.2582  Presumption of regularity that attaches to final judgment
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 12-5, sec. 12.682.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶31.

	20.2583  That public officials have properly discharged their official duties
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).

	20.2584  That courts know and follow the law
	 For cases dealing with this subject, see sec. 47.8189.

	20.2585  Presumption of sanity
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).

	20.2586  Presumption that one was negligent from fact that he was exceeding legal speed limit
	 For cases dealing with this subject, see sec. 8.53181.

	20.2587  Presumption that use of state resources to promote candidate in political campaign or to raise money for candidate provides candidate with dishonest advantage
	 For cases dealing with this subject, see sec. 35.23352.

	20.2588  Presumption that state employee who uses, or directs use, of state resources for political campaigns exercises discretionary power in manner inconsistent with duties of employment
	 For cases dealing with this subject, see sec. 35.23353.



	20.26  Statutory Limitations On Use Of Presumptions In Criminal Case; Required Instruction On Effect Of Presumption In Criminal Case (Wis. Stat. § 903.03(3))
	20.261  In general
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 88, sec. 4.5424.
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶7-24.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶10-22.

	20.262  Limitations and required instruction apply whether matter to be  presumed is legal or factual in nature
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶18, 23.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶19.


	20.27  Use Of Presumptions And Inferences To Sustain Sufficiency Of Evidence To Convict
	 For cases dealing with this subject, see sec. 19.4.

	20.28  Instruction On Presumption That Improperly Shifts Burden Of Proof To Defendant Or Relieves State Of Obligation To Prove Each Element Beyond A Reasonable Doubt Subject To Harmless Error Analysis
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 20-1, sec. 20.21.
	 Yates v. Evatt, 111 S. Ct. 1884 (1991): 1990 Term, p. 20-1, sec. 20.27.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 Carella v. California, 109 S. Ct. 2419 (1989): 1988 Term, p. 20-1, sec. 20.24.
	 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, p. 117, sec. 5.913.
	 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 140, sec. 8.9233.
	 Connecticut v. Johnson, 103 S. Ct. 969 (1983): 1982 Term, p. 162, sec. 10.632.
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶34.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶6, 35-49.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶55-64.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 71, sec. 4.5311.
	 For cases dealing generally with the applicability of harmless error analysis to error in jury instructions that shifts the burden of proof to the defendant on an element of the offense, see sec. 30.337.

	20.29  Other Matters
	20.291  Determining nature of presumption in jury instruction
	 For cases dealing with this subject, see sec. 8.5431.

	20.292  Required content of instructions on presumptions in general
	 For cases dealing with this subject, see sec. 8.5433.

	20.293  Fact finder may draw logical inferences from evidence, connecting its dots into coherent pattern
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶12.



	20.3  Witnesses
	20.31  Constitutional Rights Relating To Witnesses
	20.311  Right to present witnesses
	 For cases dealing with this subject, see chapter 28.

	20.312  Right to testify in own behalf
	 For cases dealing with this subject, see sec. 30.6.

	20.313  Right to confrontation
	 For cases dealing with this subject, see chapter 27.

	20.314  Right to compulsory process
	 For cases dealing with this subject, see sec. 30.8.


	20.32  Securing Witness's Attendance
	20.321  By subpoena
	20.3211  In general
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶8-9.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶41-59.

	20.3212  Service of subpoena
	20.3213  Quashing or modifying subpoena
	20.32131  In general
	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 4-1, sec. 4.151.
	 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 (1982): 1982 Term, p. 67, sec. 4.351.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 66, sec. 4.3211.

	20.32132  Quashing subpoena for district attorney
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211.


	20.3214  Subpoena duces tecum
	 For cases dealing with this subject, see sec. 20.8861.

	20.3215  Applicability of  subpoena provisions of civil statutes to criminal proceedings
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶8.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶41-59.


	20.322  By material witness warrant
	20.3221  In general
	20.3222  Authority to issue material witness warrant in John Doe proceeding
	 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 (1986): 1985 Term, p. 23, sec. 2.1322.
	 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 (Ct. App. 1984): 1983 Term, p. 40, sec. 2.191.

	20.3223  Need for probable cause to believe it is impracticable to secure presence by subpoena before issuing material witness arrest warrant
	 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 (1986): 1985 Term, p. 23, sec. 2.1322.


	20.323  By extradition
	 For cases dealing with this subject, see sec. 6.2593.


	20.33  Sequestration Of Witnesses
	20.331  In general
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶45, 60.
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶38-41.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶38-41.
	 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 617 N.W.2d 220, 2000 Term WCA-47, at ¶4-10.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 66, sec. 4.33.

	20.332  Order sequestering witnesses does not prohibit district attorney from communicating with witness during break in testimony
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶38-40.

	20.333  Exception for person whose presence is shown by party to be essential to presentation of party's case
	 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 617 N.W.2d 220, 2000 Term WCA-47, at ¶4-10.

	20.334  Need for mistrial motion to preserve objection to violation of sequestration order
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 20-1, sec. 20.332.

	20.335  Remedy for violation of sequestration order
	 State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, 2001 Term WSC-177, at ¶39.
	 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 (Ct. App. 1995): 1995 Term, p. 20-1, sec. 20.332.

	20.336  Permitting sequestered witnesses to confer with lawyers from either side
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶38-41.

	20.337  Prohibiting sequestered witnesses from conferring with attorneys
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶38-41.


	20.34  Prerequisites To Permitting Witness To Testify
	20.341  Competency
	20.3411  In general
	 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 (1989): 1988 Term, p. 8-3, sec. 8.3412.
	 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 (1989): 1988 Term, p. 8-4, sec. 8.3412.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432.
	 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 (Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 87, sec. 4.5372.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 86, sec. 4.3411.
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 66, sec. 4.3411.
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 60, sec. 4.341.

	20.3412  Of juror
	20.34121  At trial
	20.34122  Inquiry into validity of verdict: in general
	 Tanner v. United States, 107 S. Ct. 2739 (1987): 1986 Term, p. 78, sec. 4.3412.
	 United States v. Powell, 105 S. Ct. 471 (1984): 1984 Term, p. 83, sec. 4.3412.
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 87, sec. 4.3412.
	 State v. Broomfield, 223 Wis. 2d 465, 589 N.W.2d 225 (1999): 1998 Term, p. 8-45, sec. 8.6912.
	 State v. Eison, 194 Wis. 2d 160, 533 N.W.2d 738 (1995): 1994 Term, p. 8-18, sec. 8.6913.
	 State v. Williquette, 190 Wis. 2d 678, 526 N.W.2d 144 (1995): 1994 Term, p. 8-23, sec. 8.697.
	 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 (1994): 1993 Term, p. 20-1, sec. 20.3412.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 8-22, sec. 8.6912.
	 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 (1984): 1983 Term, p. 87, sec. 4.3412.
	 State v. Poh, 116 Wis. 2d 510, 343 N.W.2d 108 (1984): 1983 Term, p. 98, sec. 4.6911.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶62.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶28.
	 Manke v. Physicians Ins. Co. of Wisconsin, Inc., 2006 WI App 50, 289 Wis. 2d 750, 712 N.W.2d 40, at ¶18-19, 27-36, 43-49.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶32.
	 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶15-16.
	 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 (Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941.
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 8-12, sec. 8.6912.
	 State v. Yang, 196 Wis. 2d 359, 538 N.W.2d 817 (Ct. App. 1995): 1995 Term, p. 8-11, sec. 8.6911.
	 State v. Heitkemper, 196 Wis. 2d 218, 538 N.W.2d 561 (Ct. App. 1995): 1995 Term, p. 8-15, sec. 8.6912.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 8-17, sec. 8.6912.
	 State v. Eison, 188 Wis. 2d 298, 525 N.W.2d 91 (Ct. App. 1994): 1994 Term, p. 8-21, sec. 8.6913.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 8-8, sec. 8.694.
	 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 (Ct. App. 1993): 1993 Term, p. 20-6, sec. 20.3412.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 20-1, sec. 20.3412.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 8-17, sec. 8.6912.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 8-14, sec. 8.6912.
	 State v. Casey, 166 Wis. 2d 341, 479 N.W.2d 251 (Ct. App. 1991): 1991 Term, p. 8-15, sec. 8.6912.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 89, sec. 4.691.
	 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 75, sec. 4.6911.
	 State v. Shillcutt, 116 Wis. 2d 227, 341 N.W.2d 716 (Ct. App. 1983): 1983 Term, p. 88, sec. 4.3412.
	 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. App. 1983): 1982 Term, p. 76, sec. 4.691.
	 For cases dealing generally with impeaching a jury verdict, see sec. 8.691.

	20.34123  Inquiry into validity of verdict: incompetency rule extends to juror's testimony about fellow juror's understanding of English language
	 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶15-16.


	20.3413  Of judge
	20.34131  In general
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶33.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶26.

	20.34132  Judge's summarizing or commenting on, and utilizing recollection of, his or her observations at prior judicial proceeding does not constitute testimony for purposes of statute forbidding judge presiding at trial from testifying at trial as witness
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶25-27.


	20.3414  Of attorney for party
	 For cases dealing with this subject, see sec. 20.373.

	20.3415  Of young child
	 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 (1989): 1988 Term, p. 8-3, sec. 8.3412.
	 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 (1989): 1988 Term, p. 8-4, sec. 8.3412.

	20.3416  Objection to witness's competency
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 46, sec. 4.34.

	20.3417  Voir dire examination of witness regarding competency
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 66, sec. 4.3411.


	20.342  Requirement of personal knowledge of matter testified to
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶16.
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.

	20.343  Oath or affirmation
	20.3431  In general
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶10.
	 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 (1989): 1988 Term, p. 8-3, sec. 8.3412.
	 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 (1989): 1988 Term, p. 8-4, sec. 8.3412.

	20.3432  Authority of clerk to administer oath to witness
	 State v. Johnson, 133 Wis. 2d 261, 394 N.W.2d 915 (Ct. App. 1986): 1986 Term, p. 190, sec. 9.861.

	20.3433  In case of young child
	 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 (1989): 1988 Term, p. 8-3, sec. 8.3412.
	 State v. Ruiz-Velez, 2008 WI App 169, 314 Wis. 2d 724, 762 N.W.2d 449, at ¶5.


	20.344  Ability to give meaningful testimony
	 State v. Dwyer, 149 Wis. 2d 850, 440 N.W.2d 344 (1989): 1988 Term, p. 8-3, sec. 8.3412.
	 State v. Hanson, 149 Wis. 2d 474, 439 N.W.2d 133 (1989): 1988 Term, p. 8-4, sec. 8.3412.

	20.345  Requiring psychiatric or psychological examination of witness
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 28-3, sec. 28.6431.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 28-2, sec. 28.6431.
	 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 (Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 47, sec. 3.93.

	20.346  When state gives notice that it intends to introduce evidence generated by a psychological examination of victim by state's experts, defendant may be entitled to pretrial psychological examination of victim as prerequisite to permitting state's experts to testify
	 For cases dealing with this subject, see sec. 6.89172.

	20.347  When state intends to introduce expert's testimony that sexual assault victim's post-assault behavior is consistent with that of sexual assault victim, defendant may be entitled to pretrial psychological examination of victim as prerequisite to permitting state's expert to testify
	 For cases dealing with this subject, see sec. 6.89173.

	20.348  When defendant intends to offer evidence of his lack of any diagnosable sexual disorder to show that it was unlikely that he would commit charged sexual assault, state may be entitled to pretrial mental examination of defendant by its expert as prerequisite to permitting defendant's expert to testify
	 For cases dealing with this subject, see sec. 6.8962.


	20.35  Duty Of Witness To Testify
	20.351  In general
	 Trammel v. United States, 100 S. Ct. 906 (1980): 1979 Term, p. 67, sec. 5.61.
	 United States v. Euge, 100 S. Ct. 874 (1980): 1979 Term, p. 77, sec. 5.945.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶17.
	 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 (1982): 1982 Term, p. 67, sec. 4.351.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 28-1, sec. 28.21.

	20.352  Invocation of fifth amendment privilege
	20.3521  Assertion of privilege
	 For cases dealing with this subject, see sec. 24.2.

	20.3522  Supplanting privilege by grant of immunity
	 For cases dealing generally with this subject, see secs. 24.7.
	 For cases dealing with a defendant's right to have immunity granted to defense witness to obtain witness's testimony, see sec. 28.212.

	20.3523  Striking testimony of witness who invokes fifth amendment privilege
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 51, sec. 4.351.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 40, sec. 4.37.
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 27-8, sec. 27.34.
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 47, sec. 4.37.
	 For cases dealing with the constitutional limitations, if any, on striking a defense witness's testimony when witness invokes fifth amendment privilege, see sec. 28.22.

	20.3524  Defendant's right to have witness granted immunity so he can present witness's testimony
	 For cases dealing with this subject, see sec. 28.212.

	20.3525  Prohibition on requiring witness to invoke privilege in presence of jury
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442.
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521.

	20.3526  Prohibition on drawing inference from witness's invocation of fifth amendment privilege
	 For cases dealing with this subject, see sec. 24.84.


	20.353  Privileges
	 For cases dealing with this subject, see chapter 17.

	20.354  Protecting child witness and victim of sensitive crime from unnecessary distress
	 For cases dealing with this subject, see sec. 20.383.

	20.355  Refusal of witness to answer because of fear
	 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 (Ct. App. 1983): 1983 Term, p. 89, sec. 4.361.

	20.356  Refusal to testify at pretrial motion hearing does not trigger procedures and sanctions provided for in Wis. Stat. § 972.08(2)
	 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 47.3311.


	20.36  Questioning Of Witnesses
	20.361  Leading questions
	20.3611  In general
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 46, sec. 4.36.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 40, sec. 4.39.
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 45, sec. 5.44.
	 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 (Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.3612.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 46, sec. 4.36.

	20.3612  In case of child witness
	 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 (Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.3612.


	20.362  Hypothetical question
	20.3621  In general
	 Barefoot v. Estelle, 103 S. Ct. 3383 (1983): 1982 Term, p. 113, sec. 6.4933.
	 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 (1979): 1979 Term, p. 46, sec. 4.35.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 89, sec. 4.363.
	 For cases dealing with the use of hypothetical questions when adducing expert testimony, see sec. 18.26.

	20.3622  When question phrased in terms of possibilities
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 11-7, sec. 11.4212.


	20.363  Asking question without evidentiary basis for question's factual predicate
	 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 (1980): 1979 Term, p. 64, sec. 5.46.
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 45, sec. 5.44.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶30.
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 79, sec. 4.383.
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 64, sec. 5.46.
	 For cases supporting the proposition that a questioner must have a good-faith basis for asking a question, see sec. 20.3697.

	20.364  Improper but unanswered question
	 State v. Sigarroa, 2004 WI App 16, 269 Wis. 2d 234, 674 N.W.2d 894, at ¶24.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 8-5, sec. 8.361.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 47, sec. 4.391.

	20.365  Refreshing witness's recollection
	20.3651  By prior statement
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 44, sec. 5.332.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	20.3652  By hypnosis
	 For cases dealing with this subject, see sec. 20.8441.


	20.366  Particular questioners
	20.3661  Trial judge
	 For cases dealing with this subject, see sec. 8.843.

	20.3662  More than one co-counsel
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 34, sec. 4.32.

	20.3663  Juror
	 For cases dealing with this subject, see sec. 20.368.


	20.367  Curtailing witness's testimony
	20.3671  Cumulative testimony
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶49.
	 For cases dealing generally with the exclusion of evidence because it is needlessly cumulative, see sec. 13.233.


	20.368  Questioning of witnesses by jurors
	20.3681  Permissibility of in general
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.

	20.3682  Procedure to be followed in allowing jurors to question witnesses
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.

	20.3683  Waiver of objection to juror questioning by failure to object
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.


	20.369  Other matters
	20.3691  Cross-examination of witness
	 For cases dealing with this subject, see sec. 16.1.

	20.3692  Refusal of witness to answer because of fear
	 For cases dealing with this subject, see sec. 20.355.

	20.3693  Protecting child victim and victim of sensitive crimes from unnecessary distress
	 For cases dealing with this subject, see sec. 20.383.

	20.3694  Examining witness concerning prior statement
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 16-1, sec. 16.142.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 16-1, sec. 16.23.

	20.3695  Who may impeach witness
	 For cases dealing with this subject, see sec. 20.3897.

	20.3696  Mode and order of interrogation and presentation
	 For cases dealing with this subject, see sec. 20.878.

	20.3697  Questioner must have good-faith basis for asking question
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶15.

	20.3698  Asking open-ended question that calls for narrative
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶39.



	20.37  Propriety Of Particular Conduct Relating To Examination Of Witnesses
	20.371  Calling witness knowing he will invoke fifth amendment privilege
	20.372  Asking question without establishing factual predicate
	 For cases dealing with this subject, see sec. 20.363.

	20.373  Attorney for party testifying as witness
	20.3731  In general
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 40, sec. 4.35.
	 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. App. 1996): 1996 Term, p. 20-3, sec. 20.3712.
	 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 (Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113.
	 State v. Duckett, 120 Wis. 2d 646, 358 N.W.2d 300 (Ct. App. 1984): 1984 Term, p. 83, sec. 4.381.
	 For cases dealing with calling the district attorney as a witness, see sec. 20.3892.

	20.3732  When prosecutor elicits testimony that can only be contradicted by defense counsel or defendant on issue relevant to defense, if defense counsel did not, or could not reasonably, foresee dilemma, and if defendant has already decided not to testify, justice requires that defense counsel be permitted to testify
	 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. App. 1996): 1996 Term, p. 20-3, sec. 20.3712.

	20.3733  When question of defendant's competency raised
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶37, 39.


	20.374  State's knowing use of false testimony
	 For cases dealing with this subject, see sec. 22.452.

	20.375  Providing inducement for witness to testify
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 159, sec. 8.343.
	 For cases dealing with due process limitations on a prosecutor's providing inducements for a witness to testify, see sec. 22.4531.

	20.376  Calling expert witness knowing he cannot recall basis for opinion
	 For cases dealing with this subject, see sec. 22.455.

	20.377  Bolstering a witness's credibility before such credibility is attacked
	 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 (1989): 1988 Term, p. 13-5, sec. 13.373.

	20.378  Due process limitations on a prosecutor's conduct relating to the examination of witnesses
	 For cases dealing with this subject, see sec. 22.45.

	20.379  Other Matters
	20.3791  Having defense witness testify while shackled and/or in jail uniform
	 For cases dealing with this subject, see sec. 22.588.

	20.3792  Asking open-ended question that calls for narrative
	 For cases dealing with this subject, see sec. 20.3698.



	20.38  Other Matters
	20.381  Production of witness's statement
	 For cases dealing with this subject, see secs. 6.825, 6.8361, and 6.842.

	20.382  Attacking or supporting credibility of witness
	20.3821  By evidence of character or conduct
	 For cases dealing with this subject, see sec. 20.821.

	20.3822  By evidence of conviction of crime
	 For cases dealing with this subject, see sec. 16.141.

	20.3823  By revealing pretrial agreement between prosecution and witness regarding witness's testimony
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 8-6, sec. 8.3913.

	20.3824  By asking complainant whether he/she has commenced action for civil damages against defendant as a result of criminal conduct
	 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 (1989): 1988 Term, p. 13-5, sec. 13.373.

	20.3825  By impeachment evidence
	 For cases dealing with this subject, see sec. 16.2.


	20.383  Protecting child victims and victims of sensitive crimes from unnecessary distress
	20.3831  By shielding victim from defendant's view during testimony
	20.38311  By use of screen
	 For cases dealing with the consistency of this practice with the right of confrontation, see sec. 27.4311.

	20.38312  By use of one-way closed circuit TV
	 For cases dealing with this subject, see sec. 20.3834.


	20.3832  By videotaping victim's testimony
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 27-4, sec. 27.411.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.
	 For cases dealing with the consistency of this practice with the right of confrontation, see sec. 27.432.
	 For cases dealing generally with depositions of witnesses, see sec. 6.66.

	20.3833  By limiting cross-examination of victim
	20.38331  In general
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 89, sec. 4.362.
	 For cases dealing with the consistency of this practice with the right of confrontation, see sec. 27.4331.

	20.38332  Questioning regarding victim's prior sexual conduct (including prior sexual assault on victim)
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51.
	 For cases dealing generally with the admissibility of evidence of the prior sexual conduct of a sexual assault victim, see sec. 13.3611.
	 For cases dealing with cross-examination regarding the complainant's prior sexual conduct in a sex crimes case, see sec. 16.15.
	 For cases dealing generally with the rape shield law, see sec. 20.83.
	 For cases dealing with the limitations imposed by the constitutional right of confrontation on the exclusion of evidence of the prior sexual conduct of a sexual assault victim, see sec. 27.33.
	 For cases dealing with the defendant's constitutional right to present a defense by introducing evidence of the complainant's prior sexual conduct, see sec. 28.52.
	 For cases dealing with a defendant's constitutional right to cross-examine a victim about, or to produce independent evidence of, the victim's prior sexual conduct (including sexual assaults on the victim) in sex crimes case, see secs. 27.33 and 28.52.


	20.3834  By allowing witness to testify at trial outside of defendant's presence by one-way closed circuit television
	 Maryland v. Craig, 110 S. Ct. 3157 (1990): 1989 Term, p. 27-5, sec. 27.41.

	20.3835  By permitting young child-witness to testify while sitting in adult's (e.g., relative's) lap
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶7-12.


	20.384  Impeachment of witness (by extrinsic evidence)
	20.3841  In general
	 For cases dealing with this subject, see sec. 16.2.

	20.3842  Who may impeach
	 For cases dealing with this subject, see sec. 20.3897.


	20.385  Evidence of character or conduct of witness
	20.3851  Opinion and reputation evidence of character
	 For cases dealing with this subject, see sec. 20.8211.

	20.3852  Specific instances of conduct
	 For cases dealing with this subject, see sec. 20.8212.


	20.386  Prior statements of witness
	20.3861  Admissibility in general
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 For cases dealing with the hearsay aspects of this subject, see secs. 15.21 and 15.22.

	20.3862  Examining witness concerning prior statement
	 For cases dealing with this subject, see sec. 20.3694.

	20.3863  Extrinsic evidence of prior inconsistent statement of witness
	20.38631  Admissibility in general
	 For cases dealing with this subject, see sec. 16.2911.
	 For cases dealing with the exemption of prior inconsistent statements from the definition of hearsay, see sec. 15.21.

	20.38632  Prerequisites to introduction of prior inconsistent statement
	 For cases dealing with this subject, see sec. 16.2912.

	20.38633  Defendant's constitutional right to introduce evidence of prior inconsistent statement of state's witness
	 For cases dealing with this subject, see sec. 16.2913.


	20.3864  Refreshing witness's recollection through prior statement
	 For cases dealing with this subject, see sec. 20.3651.

	20.3865  Production of prior statement when witness examined regarding it
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873.
	 For cases dealing with the discovery rule requiring the production of witnesses' statements when they testify (i.e., with a party's right to discovery of a statement given by another party's witness), see secs. 6.825, 6.8361, and 6.842.


	20.387  Other matters
	20.3871  Rebuttal witnesses
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 47, sec. 4.38.
	 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 (1978): 1978 Term, p. 38, sec. 3.821.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 39, sec. 4.85.
	 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 126, 767 N.W.2d 291, at ¶30-32.
	 State v. Konkol, 2002 WI App 174, 256 Wis. 2d 725, 649 N.W.2d 300, 2002 Term WCA-9, at ¶18.
	 State v. Gershon, 114 Wis. 2d 8, 337 N.W.2d 460 (Ct. App. 1983): 1983 Term, p. 90, sec. 4.391.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 48, sec. 4.81.

	20.3872  Trial court's control over mode and order of interrogation and presentation (Wis. Stat. § 906.11)
	20.38721  In general
	 For cases dealing with this subject, see sec. 20.878.

	20.38722  Permitting young child-witness to testify while sitting in adult's (e.g., relative's) lap
	 For cases dealing with this subject, see sec. 20.3835.


	20.3873  Defense counsel's obligations in assessing and responding to defendant's possible perjurious testimony
	 For cases dealing with this subject, see sec. 25.55.

	20.3874  When witness who testifies at trial is police informant, must prosecutor reveal that fact to defendant?
	 For cases dealing with this subject, see sec. 17.776.

	20.3875  Credibility of particular witnesses
	20.38751  Accomplice
	 For cases dealing with instructing the jury on the credibility of an accomplice, see sec. 8.5321.

	20.38752  One granted immunity
	 For cases dealing with instructing the jury on the credibility of one granted immunity, see sec. 8.5322.

	20.38753  Narcotics addict
	 For cases dealing with instructing the jury on the credibility of a narcotics addict, see sec. 8.5323.

	20.38754  Defendant
	 For cases dealing with instructing the jury on the credibility of the defendant, see sec. 8.5324.

	20.38755  One convicted of crime
	 For cases dealing with instructing the jury on the credibility of one convicted of a crime, see sec. 8.5325.
	 For cases dealing with the use of prior convictions to impeach credibility, see sec. 16.141.

	20.38756  Law enforcement officer
	 For cases dealing with instructing the jury on the credibility of a law enforcement officer, see sec. 8.5326.

	20.38757  Eyewitness
	 For cases dealing with instructing the jury on the credibility of an eyewitness, see sec. 8.5331.

	20.38758  Police informant
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 For cases dealing with instructing the jury on the credibility of a police informant, see sec. 8.5328.


	20.3876  Prohibiting witness from conferring with attorney during break in testimony
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶38-41.
	 For cases dealing with prohibiting sequestered witnesses from conferring with attorneys, see sec. 20.337.

	20.3877  Determinations of witness credibility are generally resolved by live testimony
	 For cases dealing with this subject, see sec. 12.79411.

	20.3878  Need for witness to comprehend spoken word
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶13.


	20.388  Other matters (cont'd)
	20.3881  Refreshing witness's recollection by hypnosis
	 For cases dealing with this subject, see sec. 20.8441.

	20.3882  Immunity of witnesses from damages action based on their testimony
	 For cases dealing with this subject, see sec. 47.65.

	20.3883  Admissibility of evidence of religious beliefs or opinions of witness
	20.3884  Recalling witness
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 40, sec. 4.36.

	20.3885  Alibi testimony
	 For cases dealing with the statutory requirement to provide a notice of alibi and alibi witnesses, see sec. 6.87.

	20.3886  Granting immunity to defense witness
	 For cases dealing with this subject, see sec. 28.212.

	20.3887  Calling of witness by judge
	 For cases dealing with the questioning of witnesses by the judge, see sec. 8.843.

	20.3888  Prosecutor's intimidation of defense witness by threat of criminal prosecution
	 For cases dealing with this subject, see sec. 22.45342.

	20.3889  Striking testimony of witness who invokes fifth amendment privilege
	 For cases dealing with this subject, see sec. 20.3523.


	20.389  Other matters (cont'd)
	20.3891  Defense counsel's advice to state witness regarding possible charges against witness and right to refuse to testify unless granted immunity
	 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 (Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113.

	20.3892  Calling district attorney as witness
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211.
	 For cases dealing generally with calling an attorney for a party as a witness, see sec. 20.373.

	20.3893  Testifying defendant has no right to consult with attorney during brief break in testimony
	 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 25-7, sec. 25.4721.

	20.3894  Propriety of prosecution eliciting from its witness nature of pretrial agreement under which witness testified and what would happen to witness if he lied on the stand
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 8-6, sec. 8.3913.

	20.3895  Conducting in-court line-up for identification witnesses
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.
	 State v. Sibley, 151 Wis. 2d 228, 444 N.W.2d 391 (Ct. App. 1989): 1989 Term, p. 8-16, sec. 8.831.

	20.3896  Conducting in-court voice line-up for identification witness
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.

	20.3897  Who may impeach witness
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶22.

	20.3898  Motion to dismiss at close of state's case
	 For cases dealing with this subject, see sec. 8.823.

	20.3899  Other matters
	20.38991  Reopening testimony after party has rested
	 For cases dealing with this subject, see sec. 8.825.

	20.38992  Payment of witness fees to state prisoner who testifies at federal trial pursuant to writ of habeas corpus ad testificandum
	 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 1990 Term, p. 20-2, sec. 20.395.

	20.38993  Determining credibility of witness
	 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 (Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581.

	20.38994  Permitting witness to confer with attorney
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 20-13, sec. 20.384.

	20.38995  Use of interpreter for witness
	 For cases dealing with this subject, see sec. 8.8972.

	20.38996  Witness's privilege for testimony given in judicial proceeding
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.

	20.38997  Witness's immunity from damages for testimony given in judicial proceeding
	 For cases dealing with this subject, see sec. 47.65.





	20.4  Authentication And Identification
	20.41  General Provision (Wis. Stat. § 909.01)
	20.411  In general
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶18.
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶17.
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 237, sec. 12.7631.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 204, sec. 12.7623.

	20.412  Authentication of tape recording through testimony by party to recorded conversation identifying voices on tape and testifying that tape accurately depicted conversation
	 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 (Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621.

	20.413  Authentication of computer-generated animation
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶18.


	20.42  Illustrations Of General Provision (Wis. Stat. § 909.015)
	20.421  Testimony of witness with knowledge (Wis. Stat. § 909.015(1))
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶31-32.

	20.422  Public records or reports (Wis. Stat. § 909.015(7))
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶31-32.


	20.43  Self-Authentication (Wis. Stat. § 909.02)
	20.431  In general
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶29.
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 237, sec. 12.7631.

	20.432  Section 909.02 does not cover out-of-state documents; Wis. Stat. § 889.15 does
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶25.


	20.44  Subscribing Witness's Testimony Unnecessary
	20.45  Authentication Of Particular Documents And Other Evidence
	20.451  DOT driving record
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶17.
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 237, sec. 12.7631.


	20.46  Other Matters
	20.461  28 U.S.C. § 1738 does not provide exclusive basis for authenticating sister state's court order
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶29-30.



	20.5  Admission Of Photographs, Writings And Recordings
	20.51  Admission Of Documentary Evidence In General
	 State v. Larsen, 165 Wis. 2d 316, 477 N.W.2d 87 (Ct. App. 1991): 1991 Term, p. 13-7, sec. 13.3822.

	20.52  Admission Of Photographs, Writings And Recording
	20.521  Admission of photographs
	20.5211  Admissibility in general
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶32-37.

	20.5212  Laying foundation for admission
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 64, sec. 5.862.
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.

	20.5213  Exclusion because of prejudicial nature
	 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 (1980): 1979 Term, p. 123, sec. 9.2212.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 71, sec. 5.81.
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 71, sec. 5.81.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 64, sec. 5.861.
	 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 (1979): 1978 Term, p. 64, sec. 5.861.
	 Sage v. State, 87 Wis. 2d 783, 275 N.W.2d 705 (1979): 1978 Term, p. 64, sec. 5.861.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 51, sec. 5.85.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶32-37.
	 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 (Ct. App. 1996): 1996 Term, p. 20-7, sec. 20.5211.
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 20-14, sec. 20.5111.
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 20-13, sec. 20.5111.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 20-2, sec. 20.511.

	20.5214  Sending photographs to jury room
	 For cases dealing with this subject, see sec. 8.623.


	20.522  Admission of motion pictures
	20.5221  Laying foundation for admission
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.


	20.523  Admission of videotape recordings
	20.5231  Laying foundation for admission
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.

	20.5232  Propriety of judge relying on personal observations in assessing whether videotape accurately represents what it purports to show
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.

	20.5233  Need for expert testimony
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.



	20.53  Proving Contents Of Photographs, Writings And Recordings
	20.531  Definitions (Wis. Stat. § 910.01)
	20.5311  Writings and recordings
	20.5312  Photographs
	20.53121  In general
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶63.

	20.53122  Includes videotapes
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶63.



	20.532  Requirement of original (Wis. Stat. § 910.02)
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶63.
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶9.

	20.533  Admissibility of duplicates (Wis. Stat. § 910.03)
	20.5331  In general
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶33.

	20.5332  Admissibility of duplicate of tape recording
	 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 (Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621.


	20.534  Admissibility of other evidence of contents  (Wis. Stat. § 910.04)
	20.5341  Other evidence permitted when originals lost or destroyed
	20.53411  In general
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶63.

	20.53412  Tape that is unplayable, after reasonable efforts to restore it to playability, is deemed destroyed
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶63-69.



	20.535  Public records  (Wis. Stat. § 910.05)
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶37.

	20.536  Summaries  (Wis. Stat. § 910.06)
	20.537  Testimony or written admission of party  (Wis. Stat. § 910.07)
	20.538  Functions of judge and jury  (Wis. Stat. § 910.08)
	20.539  Other matters
	20.5391  Authenticating tape recording
	 For cases dealing with this subject, see sec. 20.412.



	20.54  Particular Photographs, Writings And Recordings
	20.541  Videotape recording of sobriety test
	 For cases dealing with this subject, see sec. 20.8581.

	20.542  Recording of intercepted oral communication
	 For cases dealing with this subject, see sec. 5.11.

	20.543  Criminal complaint
	 For cases dealing with this subject, see sec. 13.393.

	20.544  Videotape recording of crime scene purporting to show conditions (e.g., lighting) at time of crime
	 For cases dealing with this subject, see sec. 20.8562.


	20.55  Remainder Of Or Related Writings Or Recorded Statements
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶19-25.
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 20-16, sec. 20.8721.
	 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 (Ct. App. 1997): 1996 Term, p. 20-9, sec. 20.8721.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721.
	 For cases dealing with the rule of completeness, see sec. 20.872.

	20.56  Other And Related Matters
	20.561  Admission of transcripts of tape recordings
	 For cases dealing with this subject, see sec. 20.8585.



	20.6  Introducing Evidence Of Accused's Invocation Of Constitutional Rights
	20.61  Right To Silence
	20.611  In general
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶69.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.611.

	20.612  Pretrial silence
	20.6121  General principles
	20.61211  In general
	 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 Term, p. 20-3, sec. 20.6111.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶69.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 103, sec. 8.761.
	 Odell v. State, 90 Wis. 2d 149, 279 N.W.2d 706 (1979): 1978 Term, p. 57, sec. 5.44.
	 McLemore v. State, 87 Wis. 2d 739, 275 N.W.2d 692 (1979): 1978 Term, p. 57, sec. 5.45.
	 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 704 N.W.2d 405, at ¶11.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶19-20.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶28-36.
	 State v. Bond, 2000 WI App 118, 237 Wis. 2d 633, 614 N.W.2d 552: 1999 Term, p. 2-1, sec. 2.11231.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 11-12, sec. 11.72.
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 102, sec. 5.9931.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 61, sec. 4.4481.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 68, sec. 5.43.
	 For cases dealing with prosecutorial comment in closing argument on this sort of silence, see sec. 8.4211.

	20.61212  Defendant's opening door to use of silence
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶14-33.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶28-36.
	 For cases dealing generally with a defendant's opening the door to the prosecutor's use of defendant's silence, see sec. 20.6161.

	20.61213  When defendant does not remain silent during police interrogation, but rather purports to give full account of his activities at time of crime, state does not impermissibly elicit evidence of defendant's invocation of right to silence by asking interrogating officer what defendant did not tell him
	 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 704 N.W.2d 405, at ¶1-18.


	20.6122  Pre-arrest, pre-Miranda silence
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 20-4, sec. 20.6115.
	 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, p. 74, sec. 5.431.
	 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 Term, p. 111, sec. 8.8261.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶36-37, 40, 46, 52.
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-2, sec. 20.611.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-5, sec. 20.612.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 100, sec. 5.931.
	 State v. Hassel, 2005 WI App 80, 280 Wis. 2d 637, 696 N.W.2d 270, at ¶12.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶19.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 118, sec. 5.932.
	 For cases dealing with prosecutorial comment in closing argument on this sort of silence, see sec. 8.42121.

	20.6123  Pre-arrest, post-Miranda silence
	 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 Term, p. 8-33, sec. 8.4361.
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 20-4, sec. 20.6115.
	 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 Term, p. 101, sec. 8.558.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 100, sec. 5.931.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 8-5, sec. 8.42122.
	 For cases dealing with prosecutorial comment in closing argument on this sort of silence, see sec. 8.42122.

	20.6124  Post-arrest, pre-Miranda silence
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 20-4, sec. 20.6115.
	 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, p. 75, sec. 5.433.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶36-37, 40, 46, 52.
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-2, sec. 20.611.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-5, sec. 20.612.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 118, sec. 5.932.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 68, sec. 5.43.
	 For cases dealing with prosecutorial comment in closing argument on this sort of silence, see sec. 8.42123.

	20.6125  Post-arrest, post-Miranda silence
	 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 Term, p. 8-33, sec. 8.4361.
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 20-4, sec. 20.6115.
	 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, p. 119, sec. 5.933.
	 Wainwright v. Greenfield, 106 S. Ct. 634 (1985): 1985 Term, p. 89, sec. 5.932.
	 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 Term, p. 200, sec. 12.7624.
	 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, p. 75, sec. 5.433.
	 Anderson v. Charles, 100 S. Ct. 2180 (1980): 1979 Term, p. 110, sec. 8.8261.
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-2, sec. 20.611.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-5, sec. 20.612.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 100, sec. 5.931.
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶14-33.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶20.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶28-36.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-40, sec. 10.7922.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 8-5, sec. 8.42122.
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.
	 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 20-6, sec. 20.613.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 118, sec. 5.932.
	 For cases dealing with prosecutorial comment in closing argument on this sort of silence, see sec. 8.42124.


	20.613  Failure to testify at prior trial
	 Mitchell v. United States, 119 S. Ct. 1307 (1999): 1998 Term, p. 24-3, sec. 24.831.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 For cases dealing with prosecutorial comment in closing argument on this sort of silence, see sec. 8.4213.

	20.614  Failure to testify at present trial
	20.6141  In general
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 (Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.
	 For cases dealing with prosecutorial comment in closing argument on this sort of silence, see sec. 8.4214.

	20.6142  Admissibility of defense evidence offering explanation why defendant did not testify at trial
	 For cases dealing with this subject, see sec. 13.3962.


	20.615  Use of evidence of silence to show defendant's sanity
	 Wainwright v. Greenfield, 106 S. Ct. 634 (1985): 1985 Term, p. 89, sec. 5.932.

	20.616  Other and related matters
	20.6161  Defendant's opening door to prosecutor's introduction of evidence concerning defendant's invocation of right to silence
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 For cases dealing with a defendant's opening the door to the prosecutor's use of defendant's pretrial silence, see sec. 20.61212.

	20.6162  Comment on defendant's silence during closing argument
	 For cases dealing with this subject, see sec. 8.421.

	20.6163  Introduction of evidence of defendant's invocation of right to silence subject to harmless error rule
	 For cases dealing with this subject, see sec. 11.7338.

	20.6164  Privilege against self-incrimination does not preclude consideration at probation revocation hearing of defendant's refusal to answer agent's questions
	 For cases dealing with this subject, see sec. 41.3182.

	20.6165  Restrictions on prosecutor's introduction of evidence of defendant's exercise of right to silence are no greater under state constitution
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶41.

	20.6166  Waiver of claim that prosecutor improperly elicited evidence of defendant's silence by failure to object when evidence elicited
	 State v. Cockrell, 2007 WI App 217, 306 Wis. 2d 52, 741 N.W.2d 267, at ¶7.



	20.62  Right To Counsel
	20.621  Request for counsel during interrogation
	 Wainwright v. Greenfield, 106 S. Ct. 634 (1985): 1985 Term, p. 89, sec. 5.932.
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 102, sec. 5.9931.
	 For cases dealing with prosecutorial comment in closing argument on such request, see sec. 8.4222.

	20.622  Retaining or consulting counsel
	 For cases dealing with prosecutorial comment in closing argument on the defendant's retaining or consulting counsel, see sec. 8.4221.

	20.623  Use of defendant's request for counsel to show defendant's sanity
	 Wainwright v. Greenfield, 106 S. Ct. 634 (1985): 1985 Term, p. 89, sec. 5.932.

	20.624  Related matters
	20.6241  Comment in closing argument on defendant's invocation of right to counsel
	 For cases dealing with this subject, see sec. 8.422.



	20.63  Right To Be Free From Unreasonable Searches And Seizures
	20.631  In general
	 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 (Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213.
	 For cases dealing with prosecutorial comment during closing argument on the defendant's invocation of his right to be free from unreasonable searches and seizures, see sec. 8.423.

	20.632  Defendant waives right to object to introduction of evidence of his invocation of right to be free from unreasonable searches and seizures by failing to object to testimony when admitted
	 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 (Ct. App. 1996): 1995 Term, p. 11-7, sec. 11.4213.


	20.64  Other Rights
	 For cases dealing with prosecutorial comment in closing argument on defendant's invocation of other constitutional rights, see sec. 8.424.


	20.7  Applicability Of Rules Of Evidence
	20.71  In General
	20.72  In Particular Proceedings
	20.721  Preliminary examinations
	 For cases dealing with this subject, see sec. 6.451.

	20.722  Juvenile waiver hearing
	 For cases dealing with this subject, see sec. 42.3531.

	20.723  Suppression hearing
	20.7231  In general
	 United States v. Raddatz, 100 S. Ct. 2406 (1980): 1979 Term, p. 100, sec. 8.525.
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶29-30.

	20.7232  Particular suppression hearings
	20.72321  Hearing on suppression of defendant's statement
	 For cases dealing with this subject, see sec. 2.6231.



	20.724  At hearing dealing with preliminary question concerning admissibility of evidence
	 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 Term, p. 17-1, sec. 17.2211.
	 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 (Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562.

	20.725  Sentencing
	20.7251  In general
	 For cases dealing with this subject, see sec. 9.141.

	20.7252  Sentencing hearing at which state must establish prior convictions for sentence enhancement purposes
	 For cases dealing with this subject, see sec. 31.62532.


	20.726  In proceeding modifying conditions of probation
	 For cases dealing with this subject, see sec. 9.6254.

	20.727  In probation revocation proceeding
	 For cases dealing with this subject, see sec. 41.3671.


	20.73  Other Matters

	20.8  Other Evidentiary Matters
	20.81  Eyewitness Identification Testimony
	20.811  Challenging admissibility because of suggestiveness or lack of counsel
	 For cases dealing with this subject, see secs. 3.12, 3.13, and 3.14.

	20.812  Admission of expert testimony relating to credibility of identification
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶1-38, 42-44.
	 Hampton v. State, 92 Wis. 2d 450, 285 N.W.2d 868 (1979): 1979 Term, p. 66, sec. 5.51.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶34.
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 18-2, sec. 18.523.
	 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 18-3, sec. 18.5222.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 18-3, sec. 18.512.
	 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 (Ct. App. 1984): 1983 Term, p. 131, sec. 5.882.
	 For cases dealing with the admissibility of psychiatric and psychologic testimony regarding the mental condition or capacity of a witness to make an accurate identification, see sec. 18.5222.
	 For cases dealing generally with the admission of psychiatric testimony on the mental condition or capacity of a witness, see sec. 18.522.

	20.813  Defendant's right to challenge eyewitness identification testimony on cross-examination by conducting experiment designed to test witness's ability to identify defendant
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.

	20.814  Instruction on credibility of identification
	 For cases dealing with this subject, see sec. 8.5331.

	20.815  Sufficiency of eyewitness testimony
	 For cases dealing with this subject, see sec. 19.32.


	20.82  Evidence Of Character Or Conduct
	20.821  Of witness
	20.8211  Opinion or reputation evidence of character
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.
	 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 20.8411.
	 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 (Ct. App. 1997): 1996 Term, p. 20-8, sec. 20.8211.
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 20-2, sec. 20.8211.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 20-4, sec. 20.8211.
	 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 279 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8221.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 129, sec. 5.8443.
	 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 (Ct. App. 1983): 1983 Term, p. 131, sec. 5.8921.

	20.8212  Evidence of conduct
	 United States v. Abel, 105 S. Ct. 465 (1984): 1984 Term, p. 107, sec. 5.442.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 16-2, sec. 16.142.
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 116, sec. 5.8951.
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State ex rel. Green Bay Newspaper Co. v. Circuit Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 Term, p. 225, sec. 13.75.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 76, sec. 5.451.
	 McClelland v. State, 84 Wis. 2d 145, 267 N.W.2d 843 (1978): 1977 Term, p. 45, sec. 5.43.
	 State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 595, at ¶13-25.
	 State v. Moore, 2002 WI App 245, 257 Wis. 2d 670, 653 N.W.2d 276, 2002 Term WCA-101, at ¶13-15.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342.
	 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 573 (Ct. App. 1990): 1989 Term, p. 20-4, sec. 20.8331.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 13-1, sec. 13.331.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611.
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 85, sec. 5.441.
	 State v. Shaw, 124 Wis. 2d 363, 369 N.W.2d 772 (Ct. App. 1985): 1984 Term, p. 175, sec. 10.81.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 67, sec. 5.52.
	 For cases dealing with the admissibility of evidence of the prior sexual conduct of a sexual assault victim-witness, see secs. 13.3611 and 20.83.


	20.822  Of victim
	20.8221  Opinion or reputation evidence of character
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 20-2, sec. 20.8211.
	 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 279 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8221.
	 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 (Ct. App. 1984): 1983 Term, p. 132, sec. 5.8941.
	 For cases dealing specifically with the admission of this evidence when claim of self-defense raised, see sec. 40.341.

	20.8222  Evidence of conduct
	 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 (1978): 1977 Term, p. 40, sec. 5.131.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611.
	 State v. Wiese, 162 Wis. 2d 507, 469 N.W.2d 908 (Ct. App. 1991): 1990 Term, p. 20-4, sec. 20.8212.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611.
	 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 (Ct. App. 1984): 1983 Term, p. 132, sec. 5.8942.
	 For cases dealing specifically with the admission of this evidence when claim of self-defense raised, see sec. 40.342.
	 For cases dealing with the admissibility of evidence of the prior sexual conduct of a sexual assault victim-witness, see secs. 13.3611 and 20.83.


	20.823  Of accused
	20.8231  Opinion or reputation evidence of character
	20.82311  In general
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶17, 26, 36.
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶16, 19.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-7, sec. 20.8231.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 114, sec. 5.841.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 118, sec. 5.8922.
	 State v. Cuyler, 110 Wis. 2d 133, 327 N.W.2d 662 (1983): 1982 Term, p. 98, sec. 5.893.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶18.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211.
	 State v. Brecht, 138 Wis. 2d 158, 405 N.W.2d 718 (Ct. App. 1987): 1986 Term, p. 96, sec. 5.1451.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 129, sec. 5.8443.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 89, sec. 4.363.
	 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 (Ct. App. 1983): 1983 Term, p. 131, sec. 5.8921.

	20.82312  Evidence that the defendant has never been convicted of a crime
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211.

	20.82313  Evidence that defendant was not suffering from diagnosable sexual disorder, (i.e., did not exhibit psychological characteristics of sex offender or character traits consistent with sexual disorder), offered by defendant to show he did not sexually assault child (Richard A.P. evidence)
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶1-44.
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶9-26.
	 State v. Walters, 2003 WI App 24, 260 Wis. 2d 210, 659 N.W.2d 151, 2002 Term WCA-237, at ¶1-29.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶5.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 18-2, sec. 18.5511.
	 For cases dealing with the state's right to a mental examination of the defendant by its expert, see sec. 6.896.

	20.82314  Evidence that defendant had nonaggressive personality
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶24.


	20.8232  Evidence of conduct
	20.82321  In general
	 State v. Sonnenberg, 117 Wis. 2d 159, 344 N.W.2d 95 (1984): 1983 Term, p. 116, sec. 5.55.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶21.
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 5-2, sec. 5.231.
	 For cases dealing with the admission of evidence of other crimes, wrongs or acts of the defendants, see chapter 14.

	20.82322  Evidence of the defendant's commission of other crimes, wrongs, or acts
	 For cases dealing with this subject, see chapter 14.

	20.82323  Evidence that the defendant has never been convicted of a crime
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211.

	20.82324  Conduct offered by prosecution to rebut evidence of pertinent trait of defendant's character offered by defendant
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 20-5, sec. 20.8231.

	20.82325  In cases where character or trait of character is essential element of charge, claim, or defense
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶7.




	20.83  Rape Shield Law
	20.831  Constitutionality of application
	20.8311  In general
	 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 Term, p. 27-3, sec. 27.33.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶18-29.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 (1988): 1987 Term, p. 20-8, sec. 20.833.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶11-18.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶25-31.
	 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 (Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111.
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821.
	 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 (Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833.
	 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 (Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611.
	 For cases dealing with the defendant's constitutional right to confront the complainant by cross-examining her regarding her prior sexual conduct, see sec. 27.33.
	 For cases dealing with the defendant's constitutional right to present a defense by introducing evidence of the complainant's prior sexual conduct, see sec. 28.52.

	20.8312  Constitutionality of excluding evidence of prior sexual conduct when defendant fails to provide notice of intent to introduce such evidence as required by Michigan statute
	 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 Term, p. 20-5, sec. 20.8312.

	20.8313  Determining when defendant's constitutional right to present a defense requires admission of evidence barred by rape shield law
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶18-29.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶11-18.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶25-31.
	 For other cases dealing with this subject, see the following sections, where cases dealing with this subject will be found, but not all cases in those sections necessarily deal with it: secs. 20.8311 and 20.8345.
	 For cases dealing generally with the defendant's constitutional right to present a defense by introducing evidence of the complainant's prior sexual conduct, see sec. 28.52.

	20.8314  Judicially recognized exception to rape shield law's rule of exclusion designed to protect defendant's right to present a defense
	 For cases dealing with this subject, see sec. 20.8345.

	20.8315  Determining when defendant's constitutional right to confront the complainant requires admission of evidence barred by rape shield law
	 For cases dealing generally with the defendant's constitutional right to confront the complainant by cross-examining her regarding her prior sexual conduct, see sec. 27.33.


	20.832  Purpose and operation in general
	20.8321  Purpose
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.

	20.8322  Operation in general
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶16, 19.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 (1987): 1986 Term, p. 204, sec. 10.81.
	 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 (1979): 1978 Term, p. 54, sec. 5.133.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8421.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151.
	 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 (Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.


	20.833  Scope of "prior sexual conduct" covered
	20.8331  In general
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Penigar, 139 Wis. 2d 569, 408 N.W.2d 28 (1987): 1986 Term, p. 204, sec. 10.81.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421.
	 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 573 (Ct. App. 1990): 1989 Term, p. 20-4, sec. 20.8331.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833.
	 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 (Ct. App. 1988): 1988 Term, p. 20-3, sec. 20.832.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 20-7, sec. 20.832.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 94, sec. 5.142.

	20.8332  Includes absence of sexual activity (i.e. virginity) as well as affirmative sexual conduct
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.

	20.8333  Covers conduct prior to conclusion of trial, not simply prior to sexual assault with which defendant charged
	 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 (Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121.


	20.834  Exceptions to rule of exclusion
	20.8341  In general
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶17.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶16.

	20.8342  Statutory exception for prior untruthful allegations of sexual assault
	20.83421  In general
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 20-2, sec. 20.8331.
	 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 600 (1990): 1989 Term, p. 20-3, sec. 20.8331.
	 State v. Rognrud, 156 Wis. 2d 783, 457 N.W.2d 573 (Ct. App. 1990): 1989 Term, p. 20-4, sec. 20.8331.
	 State v. DeSantis, 151 Wis. 2d 504, 445 N.W.2d 331 (Ct. App. 1989): 1989 Term, p. 20-5, sec. 20.8332.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 20-5, sec. 20.8341.

	20.83422  When prior untruthful allegations are collateral, extrinsic evidence regarding them is inadmissible
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342.


	20.8343  Statutory exception for specific instances of specific sexual conduct showing source of origin of semen, pregnancy, or disease, for use in determining the degree of sexual assault or extent of injuries suffered
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 (1988): 1987 Term, p. 20-8, sec. 20.833.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶16.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 20-10, sec. 20.833.

	20.8344  Statutory exception for prior sexual conduct between victim and defendant
	20.83441  Using prior sexual conduct between defendant and victim to determine whether victim consented to alleged sexual intercourse or contact
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151.

	20.83442  Using prior sexual conduct between defendant and victim to establish motive for victim's allegedly false allegation of sexual assault
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.


	20.8345  Judicial exception designed to protect defendant's constitutional right to present a defense (Pulizzano exception)
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶6.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶18-29.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶11-18.
	 For other cases dealing with this subject, see the following sections, where cases dealing with this exception, including Pulizzano, will be found, but not all cases in those sections necessarily deal with it: secs. 20.8311 and 28.52.

	20.8346  When constitutional right to present defense requires admission of evidence otherwise barred by rape shield law
	 For cases dealing with this subject, see sec. 20.8313.


	20.835  Applicability to defendant's past sexual conduct
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 122, sec. 5.9932.

	20.836  Other and related matters
	 For cases dealing with the relevancy of evidence of the prior sexual conduct of a sexual assault victim, see sec. 13.3611.
	 For cases dealing with cross-examining a sexual assault victim regarding her prior sexual conduct, see sec. 16.15.
	 For cases dealing generally with limitations on questioning regarding a victim's prior sexual conduct, see sec. 20.38332.
	 For cases dealing with the defendant's constitutional right to confront the complaint by cross-examining her regarding her prior sexual conduct, see sec. 27.33.
	 For cases dealing with the defendant's constitutional right to present a defense by introducing evidence of the complainant's prior sexual conduct, see sec. 28.52.


	20.84  Admissibility Of Particular Evidence
	20.841  Opinion concerning witness's credibility
	20.8411  General rule: no witness may give opinion regarding whether another competent witness is telling the truth when purpose of opinion is to bolster witness's credibility (Haseltine rule)
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶33-36.
	20.84111  In general
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶38.
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶1-26.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶33, 36.
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 (1988): 1988 Term, p. 20-8, sec. 20.8432.
	 State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988): 1988 Term, p. 20-7, sec. 20.841.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶48-51.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶9.
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶1-20.
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶16.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶40-41.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶38.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶19.
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶25.
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-13.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶28-30.
	 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 20.8411.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Ross, 203 Wis. 2d 66, 552 N.W.2d 428 (Ct. App. 1996): 1996 Term, p. 18-1, sec. 18.252.
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.
	 State v. Davis, 199 Wis. 2d 513, 545 N.W.2d 244 (Ct. App. 1996): 1995 Term, p. 20-7, sec. 20.8411.
	 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 (Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8421.
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 28.6441.
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 20-15, sec. 20.841.
	 State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 (Ct. App. 1993): 1993 Term, p. 18-3, sec. 18.731.
	 State v. Hilleshiem, 172 Wis. 2d 1, 492 N.W.2d 381 (Ct. App. 1992): 1992 Term, p. 20-4, sec. 20.8211.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 20-9, sec. 20.841.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611.
	 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 (Ct. App. 1988): 1988 Term, p. 20-7, sec. 20.841.
	 State v. Jensen, 141 Wis. 2d 333, 415 N.W.2d 519 (Ct. App. 1987): 1987 Term, p. 18-2, sec. 18.611.
	 State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Ct. App. 1984): 1984 Term, p. 113, sec. 5.841.
	 For cases dealing with the admission of opinion or reputation evidence regarding the witness's truthful character, see sec. 20.8211.
	 For cases dealing generally with psychiatric, psychologic, or other expert testimony as to the credibility of a witness, see secs. 18.251 and 18.52.

	20.84112  General rule not violated when purpose and effect of questioning was not to impermissibly comment on witness's credibility
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶44.

	20.84113  Standard of appellate review of question whether general rule violated
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶7.


	20.8412  General rule not violated by expert witness testifying that victim's behavior is consistent with behavior of similarly situated victims
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶33-41.
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-13.
	 For cases dealing generally with the admission of Jensen evidence, see sec. 20.84222.

	20.8413  Questioning of witness regarding inconsistencies between his testimony and testimony of other witnesses and asking whether other witnesses are mistaken, wrong, or lying, does not violate general rule
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶1-26.
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶35.
	 State v. Bolden, 2003 WI App 155, 265 Wis. 2d 853, 667 N.W.2d 364, at ¶1-11.
	 State v. Kuehl, 199 Wis. 2d 143, 545 N.W.2d 840 (Ct. App. 1995): 1995 Term, p. 16-4, sec. 16.161.
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.
	 For cases dealing generally with the propriety of asking witness whether other witnesses who have given testimony at odds with witness's testimony are mistaken or lying, see sec. 16.185.

	20.8414  Questioning of witness regarding conduct of sexual assault victim and matters tending to bolster credibility of victim's testimony
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.

	20.8415  Eliciting testimony that witness, who was cognitively disabled, was incapable of lying violates general rule
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶16.
	 State v. Tutlewski, 231 Wis. 2d 379, 605 N.W.2d 561 (Ct. App. 1999): 1999 Term, p. 20-2, sec. 20.8411.

	20.8416  Expert opinion regarding credibility may be permissible when necessary to assist jury in understanding evidence expert relied on in arriving at his or her conclusions
	 For cases dealing with this subject, see sec. 18.5212.

	20.8417  When expert witness is permitted to testify in sexual assault case to common characteristics of sexual assault victim and to consistency of those characteristics with those of victims in case at hand, and when expert presents extensive testimony on those and related subjects, standing objection is insufficient to preserve challenges to Haseltine violations
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶5-13.

	20.8418  General rule not violated by eliciting testimony from investigating officer regarding his thought processes (including credibility of victim's and defendant's stories) at time of investigation
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶14.
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶36.
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶27.

	20.8419  Other matters
	20.84191  General rule not violated by detective's testimony about what happened during interrogation of witness and reasons for questions he asked, including his belief as to which story told by witness he believed was true
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶14.

	20.84192  Defense counsel may, as part of trial strategy, ask witness (e.g., police officer who investigated crime and questioned defendant) whether he or she believes defendant lied in statements defendant gave, without necessarily rendering ineffective assistance of counsel
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶38-44.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶18-23.

	20.84193  General rule not violated by introduction into evidence, at perjury prosecution based on defendant's testimony at trial for crime, of fact that defendant was convicted of that crime
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶38.

	20.84194  General rule violated by opinion of expert (e.g., social worker) that child sexual assault victim's allegations are not product of coaching or suggestion
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶1-20.

	20.84195  General rule may not be violated by testimony regarding typical signs or behavior of child victim who has been coached or who evinces suggestibility along with testimony that child in question exhibits none or few of these signs or behaviors
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶14, 19.

	20.84196  Waiver of objection to violation of general rule by failure to object on specific ground that testimony violated general rule
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶10.

	20.84197  General rule applies at "reverse waiver" hearing
	 For cases dealing with this subject, see sec. 6.46345.

	20.84198  General rule not violated by eliciting testimony from investigating officer that he did not believe witness, to show why officer continued interrogating witness
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶36.



	20.842  Evidence of conduct of sexual assault victim
	20.8421  Prior sexual conduct
	 For cases dealing with the admissibility of this evidence after considering its relevancy and countervailing considerations, see sec. 13.3611.
	 For cases dealing with cross-examination regarding the complainant's prior sexual conduct in sex crimes case, see sec. 16.15.
	 For cases dealing with the limitations placed on the admission of this evidence by the rape shield law, see sec. 20.83.
	 For cases dealing with constitutional limitations on the exclusion of evidence of the prior sexual conduct of a sexual assault victim, see secs. 27.33 and 28.52.

	20.8422  Post-assault conduct
	20.84221  In general
	 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 N.W.2d 93, 2001 Term WSC-64, at ¶10-12, 17-40.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶33-41.
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.
	 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 600 (1990): 1989 Term, p. 20-6, sec. 20.8421.
	 State v. Jensen, 147 Wis. 2d 240, 432 N.W.2d 913 (1988): 1988 Term, p. 20-8, sec. 20.8432.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 20-9, sec. 20.8432.
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶11-13.
	 State v. Rizzo, 2001 WI App 57, 241 Wis. 2d 241, 624 N.W.2d 854, 2000 Term WCA-229, at ¶6-14.
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.
	 State v. Hernandez, 192 Wis. 2d 251, 531 N.W.2d 348 (Ct. App. 1995): 1994 Term, p. 18-1, sec. 18.245.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 20-16, sec. 20.8422.
	 State v. DeSantis, 151 Wis. 2d 504, 445 N.W.2d 331 (Ct. App. 1989): 1989 Term, p. 20-6, sec. 20.8421.
	 For cases dealing with rape trauma syndrome, see sec. 18.731.

	20.84222  Expert testimony that victim's post-assault behavior is consistent with behavior of similarly situated victims (Jensen evidence)
	 State v. Rizzo, 2002 WI 20, 250 Wis. 2d 407, 640 N.W.2d 93, 2001 Term WSC-64, at ¶10-12, 17-40.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶33-41.
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶11-13.
	 State v. Rizzo, 2003 WI App 236, 267 Wis. 2d 902, 672 N.W.2d 162, at ¶1, 4-6, 13-16.
	 For other cases dealing with this subject, see the following sections, where cases dealing with this sort of testimony will be found, but not all cases in those sections necessarily deal with it: secs. 20.8412 and 20.84221.

	20.84223  When state intends to introduce evidence that victim's post-assault conduct was consistent with that of sexual assault victim, defendant may have right to pretrial psychological examination of victim
	 For cases dealing with this subject, see sec. 6.89173.



	20.843  Victim or offender syndrome or profile evidence
	20.8431  Victim syndrome evidence
	 For cases dealing with this subject, see sec. 18.73.

	20.8432  Offender syndrome or profile evidence
	 For cases dealing with this subject, see sec. 18.72.


	20.844  Evidence affected by hypnosis
	20.8441  Testimony of witness whose recollection has been refreshed by hypnosis
	 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 Term, p. 183, sec. 8.95.
	 State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 386 (1983): 1982 Term, p. 96, sec. 5.891.
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶43.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121.

	20.8442  Out-of-court statements made by person under hypnosis
	 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 (Ct. App. 1987): 1987 Term, p. 12-2, sec. 12.681.


	20.845  Evidence of defendant's consciousness of innocence
	20.8451  In general
	 For cases dealing with this subject, see sec. 13.3881.

	20.8452  Defendant's offer to take, or taking of, polygraph examination
	 For cases dealing with this subject, see sec. 13.384.

	20.8453  Defendant's offer to take DNA test
	 For cases dealing with this subject, see sec. 13.385.


	20.846  Documentary and record evidence (Wis. Stat. ch. 889)
	20.8461  Court records and copies (Wis. Stat. § 889.07)
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶19-31.

	20.8462  Copies, how certified, presumptions (Wis. Stat. § 889.08)
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶19-31.

	20.8463  Proceedings of other courts as evidence (Wis. Stat. § 889.15)
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶19-31.


	20.847  Other Evidence
	20.8471  Evidence of habit or routine practice
	 For cases dealing with this subject, see sec. 13.386.

	20.8472  Bank records
	20.84721  In general
	20.84722  Admission without need for testimony of custodian of record under Wis. Stat. § 891.24
	 For cases dealing with this subject, see sec. 20.8699.


	20.8473  Evidence impeaching jury verdict
	 For cases dealing with this subject, see sec. 8.691.


	20.848  Other evidence (cont'd)
	20.8481  Mathematical probability evidence
	 For cases dealing with this subject, see sec. 13.382.

	20.8482  Evidence that person other than defendant committed crime
	 For cases dealing with this subject, see sec. 13.381.

	20.8483  Statements made in connection with plea of guilty or no contest later withdrawn
	 For cases dealing with this subject, see sec. 13.353.

	20.8484  Evidence relating to defendant's refusal to submit to blood-alcohol test
	 For cases dealing with this subject, see sec. 13.3621.

	20.8485  Offer to take, or taking of, polygraph examination
	 For cases dealing with this subject, see sec. 13.384.

	20.8486  Offer to take DNA test
	 For cases dealing with this subject, see sec. 13.385.

	20.8487  911 call
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.

	20.8488  Depositions of witnesses
	 For cases dealing with this subject, see sec. 6.66.

	20.8489  Evidence relating to element of offense to which defendant is ready to stipulate
	 For cases dealing with this subject, see sec. 12.6127.


	20.849  Other evidence (cont'd)
	20.8491  Summary exhibit under Wis. Stat. § 910.06
	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.

	20.8492  Defendant's mental health history
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.

	20.8493  Statements made by attorneys in prior judicial proceedings as admissions of client
	 For cases dealing with this subject, see sec. 15.248.

	20.8494  "Pedagogical device" summarizing and organizing evidence (e.g., chart summarizing witnesses' testimony prepared as witnesses testified)
	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.

	20.8495  Experiments
	 For cases dealing with this subject, see sec. 20.8794.

	20.8496  Opinion of counsel is not evidence
	 State v. Wenk, 2001 WI App 268, 248 Wis. 2d 714, 637 N.W.2d 417, 2001 Term WCA-161, at ¶9.

	20.8497  Witness's gang affiliation
	 State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152, at ¶14-16.
	 State v. Long, 2002 WI App 114, 255 Wis. 2d 729, 647 N.W.2d 884, 2001 Term WCA-357, at ¶14-23.

	20.8498  Evidence of past uncontrolled or violent behavior to show likelihood of future uncontrolled or violent behavior
	 For cases dealing with this subject, see sec. 13.3999.

	20.8499  Extrinsic evidence of prior inconsistent statement of witness
	20.84991  Admissibility in general
	 For cases dealing with this subject, see sec. 16.2911.

	20.84992  Prerequisites to introduction of prior inconsistent statement
	 For cases dealing with this subject, see sec. 16.2912.

	20.84993  Defendant's constitutional right to introduce evidence of prior inconsistent statement of state's witness
	 For cases dealing with this subject, see sec. 16.2913.




	20.85  Admissibility Of Particular Evidence (cont'd)
	20.851  Lay opinion testimony
	20.8511  In general
	 State v. Romero, 147 Wis. 2d 264, 432 N.W.2d 899 (1988): 1988 Term, p. 20-6, sec. 20.841.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 134, sec. 5.971.
	 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 (1980): 1979 Term, p. 158, sec. 11.7425.
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 77, sec. 5.946.
	 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 (Ct. App. 1980): 1980 Term, p. 74, sec. 5.8411.
	 For cases dealing with lay opinion testimony on defendant's sanity, see sec. 8.742.

	20.8512  Jury's verdict in another case is opinion, not admissible fact
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 98, sec. 8.571.


	20.852  Computer-generated animation
	20.8521  In general
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶1-25.

	20.8522  When introduced to depict crime by illustrating testimony of state's witnesses to crime
	20.85221  In general
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶1-25.

	20.85222  Need for testimony, from witness[es] with personal knowledge of crime, that computer-generated animation accurately depicts events portrayed in animation
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶16-21.

	20.85223  Computer-generated animation should be introduced in conjuction with witness's testimony it seeks to clarify
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶20.


	20.8523  When introduced during expert's testimony to illustrate expert's opinions and depict expert's theory of case
	20.85231  In general
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶13-14, 17.


	20.8524  Need for notice to opposing party; exclusion of computer-generated animation on account of "surprise"
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶12.

	20.8525  Decision to admit or exclude computer-generated animation is committed to trial court's discretion
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶11.

	20.8526  Appellate review of admission of computer-generated animation
	20.85261  Standard of review
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶11.

	20.85262  Need for record of exactly what jury saw; need to preserve copy of animation used at trial
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶9-10.



	20.853  Public records
	20.8531  In general
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 237, sec. 12.7631.

	20.8532  Defendant's driving record
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶1-21.
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 237, sec. 12.7631.


	20.854  Records and other information from juvenile court files or proceedings; juvenile records, disposition, and related matters
	20.8541  In general
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.

	20.8542  Juvenile disposition
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 135, sec. 5.994.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523.

	20.8543  Record of evidence given in court hearing
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523.

	20.8544  Trial court's obligation to determine whether juvenile court complied with statutory guidelines and other considerations applicable to release of records or other information
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.

	20.8545  Confidentiality of juvenile court records
	 For cases dealing with this subject, see secs. 42.41 and 42.93.

	20.8546  Other matters related to juvenile proceedings
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523.

	20.8547  Admission in CHIPS or other juvenile court proceeding
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.


	20.855  Demonstrative evidence
	20.8551  Nature and use of in general
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶11.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶53-59.
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 20-17, sec. 20.843.

	20.8552  Particular types of demonstrative evidence and particular situations in which it is used
	20.85521  Handprint of defendant for comparison to handprint found at crime scene
	 State v. Scheidell, 230 Wis. 2d 189, 601 N.W.2d 284 (1999): 1999 Term, p. 20-8, sec. 20.8592.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.

	20.85522  Expert demonstrating amount and type of force required to inflict injury on infant by use of doll
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶53-59.

	20.85523  Videotape recordings
	 For cases dealing with this subject, see sec. 20.523.

	20.85524  Computer-generated animation
	 For cases dealing with this subject, see sec. 20.852.


	20.8553  Decision to admit or exclude demonstrative evidence committed to trial court's discretion
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶11.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶55.

	20.8554  Appellate review of admission of computer-generated animation
	20.85541  Standard of review
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶11.



	20.856  Videotape recordings
	20.8561  Admissibility in general
	 For cases dealing with this subject, see sec. 20.523.

	20.8562  Videotape recording of crime scene purporting to show conditions (e.g., lighting) at time of crime
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.

	20.8563  Videotaped statements of children
	 For cases dealing with this subject, see sec. 15.64.

	20.8564  Videotape recording of sobriety test
	 For cases dealing with this subject, see sec. 20.8581.


	20.857  Polling data and survey results; survey of community attitudes
	20.8571  In general
	 Ramdass v. Angelone, 120 S. Ct. 2113 (2000): 1999 Term, p. 9-28, sec. 9.5632.

	20.8572  Attitudes regarding sexually explicit material
	 For cases dealing with this subject, see sec. 13.36951.


	20.858  Other evidence
	20.8581  Videotape recording of sobriety test
	 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 (Ct. App. 1982): 1982 Term, p. 98, sec. 5.892.

	20.8582  Defendant's mental health history
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842.

	20.8583  Evidence that victim or witness has not commenced action for civil damages against defendant as a result of criminal conduct
	 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 (1989): 1988 Term, p. 13-5, sec. 13.373.

	20.8584  Evidence that the defendant has never been convicted of a crime
	 State v. Bedker, 149 Wis. 2d 257, 440 N.W.2d 802 (Ct. App. 1989): 1988 Term, p. 20-3, sec. 20.8211.

	20.8585  Transcript of tape recording that is admitted into evidence
	 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 (Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621.

	20.8586  Evidence of character or conduct of victim when claim of self-defense raised
	 For cases dealing with this subject, see secs. 40.341 and 40.342.

	20.8587  Coerced (i.e., involuntary) statement of witness
	 For cases dealing with this subject, see sec. 22.457.

	20.8588  Possible penalties for offense
	 For cases dealing with the impropriety of a prosecutor's reference to possible penalties in closing argument, see sec. 8.4397.

	20.8589  Silence in face of accusation
	 For cases dealing with this subject, see sec. 20.8697.


	20.859  Other evidence (cont'd)
	20.8591  Defendant's jealousy of victim
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 118, sec. 5.8922.

	20.8592  Defendant's testimony at suppression hearing
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 2-8, sec. 2.613.

	20.8593  Blood-alcohol chart
	 For cases dealing with this subject, see sec. 18.473.

	20.8594  Calendar corroborating evidence of defendant's whereabouts
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.

	20.8595  Videotaped statements of children
	 For cases dealing with this subject, see sec. 15.64.

	20.8596  Evidence that defendant received AFDC payments and food stamps
	20.85961  In general
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, sec. 20.8422.

	20.85962  Confidentiality provision relating to applicants and recipients of AFDC assistance
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, sec. 20.8422.


	20.8597  Evidence of crime of which defendant was acquitted
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	20.8598  Verdict in another case
	 For cases dealing with this subject, see sec. 13.3994.

	20.8599  Child support order issued by out-of-state court
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶24-33.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶18-31.



	20.86  Other Evidentiary Matters
	20.861  Chain of custody
	20.8611  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. McCoy, 2007 WI App 15, 298 Wis. 2d 523, 728 N.W.2d 54, at ¶1-20.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 20-9, sec. 20.862.

	20.8612  Effect of gaps in chain
	20.86121  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. McCoy, 2007 WI App 15, 298 Wis. 2d 523, 728 N.W.2d 54, at ¶1-20.

	20.86122  Gaps go to weight rather than admissibility
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. McCoy, 2007 WI App 15, 298 Wis. 2d 523, 728 N.W.2d 54, at ¶19.


	20.8613  Appellate review of whether sufficient proof existed to establish chain of custody
	20.86131  Standard of review
	 State v. McCoy, 2007 WI App 15, 298 Wis. 2d 523, 728 N.W.2d 54, at ¶8.



	20.862  Evidentiary stipulations
	 For cases dealing with this subject, see sec. 12.612.

	20.863  State's duty to preserve material evidence
	 For cases dealing with this subject, see sec. 22.421.

	20.864  Suppression of evidence as remedy for something other than violation of defendant's constitutional rights
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶30.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶26.
	20.8641  Former general rule: suppression inappropriate unless mandated by statute or regulation
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶57-70.
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶13-14, 28.
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶15.
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶45.
	 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 751 N.W.2d 896, at ¶3.
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶13.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶25.
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶7.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶23.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶12.
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶9.
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶8-9.
	 State v. Wallace, 2002 WI App 61, 251 Wis. 2d 625, 642 N.W.2d 549, 2001 Term WCA-274, at ¶25.
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶17.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶25, 29.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 44.232.
	 State ex rel. Peckham v. Krenke, 229 Wis. 2d 778, 601 N.W.2d 287 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8641.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.
	 State v. Mieritz, 193 Wis. 2d 571, 534 N.W.2d 632 (Ct. App. 1995): 1994 Term, p. 1-33, sec. 1.8231.
	 State v. King, 142 Wis. 2d 207, 418 N.W.2d 11 (Ct. App. 1987): 1987 Term, p. 1-16, sec. 1.7232.
	 State v. Loney, 110 Wis. 2d 256, 328 N.W.2d 872 (Ct. App. 1982): 1982 Term, p. 11, sec. 1.4271.
	 For cases dealing with the suppression of evidence seized in violation of a statute or an administrative regulation, see secs. 1.8232 and 1.8233.

	20.8642  Present general rule:  circuit court has discretion to suppress or allow evidence obtained in violation of statute that does not specifically require suppression of evidence obtained in violation of statute, depending on facts and circumstances of case and objectives of statute; evidence obtained in violation of statute may be suppressed to achieve objectives of statute; statute may impliedly provide for exclusion of evidence
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶57-70.

	20.8643  Particular situations to which general rule does and does not apply
	20.86431  State abuses John Doe procedure
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶28.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶25.

	20.86432  State fails to comply with discovery order
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶25.

	20.86433  Unauthorized practice of law by law enforcement officer in John Doe proceeding
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶1-32.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶24-30.

	20.86434  Violation of statutory provision that special inspection warrant may only be issued upon showing that consent to entry for inspection has been refused
	 For cases dealing with this subject, see sec. 1.82332.

	20.86435  When officer has obtained evidence as result of actions outside his or her jurisdiction
	 For cases dealing with this subject, see sec. 1.8236.

	20.86436  Statement obtained in violation of ethical rule prohibiting attorney's communication with party who is represented by counsel
	 For cases dealing with this subject, see sec. 2.543.

	20.86437  Violation of administrative regulation regarding inmate mail
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶9.

	20.86438  Improper issuance of subpoena for document under Wis. Stat. § 968.135
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶1-97.
	 State v. Popenhagen, 2007 WI App 16, 298 Wis. 2d 388, 728 N.W.2d 45, at ¶24-26.


	20.8644  Violation of wiretap statute requires suppression only of recording, not of testimony of party to communication regarding its contents
	 State v. Maloney, 161 Wis. 2d 127, 467 N.W.2d 215 (Ct. App. 1991): 1990 Term, p. 5-1, sec. 5.1122.


	20.865  Offer of proof
	20.8651  In general
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶11.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶15.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Williams, 198 Wis. 2d 516, 544 N.W.2d 406 (1996): 1995 Term, p. 20-10, sec. 20.865.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-10, sec. 20.863.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶16-21.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶28.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 (Ct. App. 1995): 1994 Term, p. 20-8, sec. 20.864.
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833.
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 204, sec. 12.7623.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 134, sec. 5.96.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 193, sec. 10.44.
	 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 (Ct. App. 1982): 1982 Term, p. 101, sec. 5.96.
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 145, sec. 12.914.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 50, sec. 4.87.
	 Milenkovic v. State, 86 Wis. 2d 272, 272 N.W.2d 320 (Ct. App. 1978): 1978 Term, p. 50, sec. 4.87.
	 For cases dealing with the waiver of an objection to the trial court's exclusion of evidence because the proponent of the evidence did not make an adequate offer of proof, see sec. 11.441.

	20.8652  Propriety of trial court's limitation on defense counsel's ability to make full offer of proof
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 18-2, sec. 18.523.

	20.8653  Purpose of offer of proof
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶11.


	20.866  Preliminary questions on admissibility of evidence (Wis. Stat. § 901.04)
	20.8661  In general
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442.

	20.8662  Rules of evidence not applicable in deciding question of admissibility
	 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 Term, p. 17-1, sec. 17.2211.
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 101, sec. 5.3231.
	 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 (Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562.

	20.8663  Factual determinations governed by preponderance of evidence standard
	 Huddleston v. United States, 108 S. Ct. 1496 (1988): 1987 Term, p. 20-11, sec. 20.855.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.
	 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 (Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562.

	20.8664  Propriety of in camera review of allegedly privileged communication to determine whether communication falls within privilege or exception to it
	 United States v. Zolin, 109 S. Ct. 2619 (1989): 1988 Term, p. 17-1, sec. 17.2211.

	20.8665  Propriety of considering challenged evidence itself in determining whether that evidence is admissible
	20.86651  In general
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.

	20.86652  Propriety of considering statement in determining whether it is statement of coconspirator and thus admissible under hearsay exception
	 For cases dealing with this subject, see sec. 15.253.


	20.8666  At hearing on admissibility of evidence, confrontation requirements not applicable
	 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 (Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562.

	20.8667  When relevancy of evidence depends upon fulfillment of condition of fact, court may require proponent to present evidence sufficient to support finding of fulfillment of that condition
	 For cases dealing with this subject, see sec. 13.1294.

	20.8668  Hearing outside of presence of jury to determine admissibility (Wis. Stat. § 901.04(3))
	20.86681  In general
	20.86682  Section 901.04(3)(d) supports authority of court to require pretrial disclosure of evidence party intends to introduce at trial, so that court can make determination of admissibility of evidence in advance of trial
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶23.


	20.8669  Other matters
	20.86691  Use of motion in limine to determine admissibility of evidence
	 For cases dealing with this subject, see sec. 6.783.



	20.867  General principles for interpreting rules of evidence
	20.8671  Wisconsin rules of evidence should be given same interpretation as that accorded like sections of the federal rules of evidence
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 20-3, sec. 20.861.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251.
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 20-7, sec. 20.854.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857.
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 45-4, sec. 45.3912.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312.

	20.8672  In interpreting Wisconsin rules of evidence, it is appropriate to examine cases decided under identical federal rule
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	20.8673  Persuasive of federal decisions interpreting federal counterpart
	 State v. Gray, 225 Wis. 2d 39, 590 N.W.2d 918 (1999): 1998 Term, p. 20-10, sec. 20.8651.

	20.8674  Effect of decisions of United States Supreme Court interpreting federal rules of evidence
	 State v. Gary M.B., 2004 WI 33, 270 Wis. 2d 62, 676 N.W.2d 475, at ¶17.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.857.

	20.8675  Persuasive value of federal decisions interpreting federal counterpart
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Rogers, 196 Wis. 2d 817, 539 N.W.2d 897 (Ct. App. 1995): 1995 Term, p. 20-11, sec. 20.8671.
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873.
	 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 (Ct. App. 1993): 1993 Term, p. 20-6, sec. 20.3412.

	20.8676  Rules of evidence should be construed so that truth is ascertained and proceedings are justly determined
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.235.

	20.8677  Use of advisory committee notes to rules of evidence
	 Tome v. United States, 115 S. Ct. 696 (1995): 1994 Term, p. 20-8, sec. 20.8651.

	20.8678  Use of judicial council committee's notes to rules of evidence
	 For cases dealing with this subject, see sec. 45.3344.


	20.868  Sending exhibits into jury room
	 For cases dealing with this subject, see sec. 8.62.

	20.869  Other evidentiary matters
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶20.
	20.8691  Limited admissibility—multiple admissibility
	 United States v. Abel, 105 S. Ct. 465 (1984): 1984 Term, p. 107, sec. 5.442.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Mordica, 168 Wis. 2d 593, 484 N.W.2d 352 (Ct. App. 1992): 1991 Term, p. 13-8, sec. 13.3852.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 90, sec. 5.98.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 76, sec. 5.944.

	20.8692  Excluding evidence because it is cumulative
	 For cases dealing with this subject, see sec. 13.233.

	20.8693  Opinion of counsel is not evidence
	 For cases dealing with this subject, see sec. 20.8496.

	20.8694  If evidence not actually admitted at trial after trial court renders pretrial ruling admitting it, defendant cannot complain about trial court's ruling on appeal
	 For cases dealing with this subject, see sec. 20.895.

	20.8695  Trial court does not have duty to sua sponte strike objectionable testimony
	 State v. Delgado, 2002 WI App 38, 250 Wis. 2d 689, 641 N.W.2d 490, 2001 Term WCA-243, at ¶12.

	20.8696  Allegations of contamination go to the weight to be given particular evidence and not to its admissibility
	 State v. Franszczak, 2002 WI App 141, 256 Wis. 2d 68, 647 N.W.2d 396, 2001 Term WCA-397, at ¶24.

	20.8697  Silence in face of accusation is admission
	 For cases dealing with this subject, see sec. 13.337.

	20.8698  Attorney's remarks are not evidence
	 For cases dealing with this subject, see sec. 8.223.

	20.8699  Admission of bank records without need for testimony of custodian of record under Wis. Stat. § 891.24
	20.86991  In general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶25-56.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶14-15.

	20.86992  Must party against whom records are being admitted be given reasonable time before trial to exercise right of inspection that § 891.24 requires?
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶25-35.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶16-17.

	20.86993  Consistency of admission of bank records under Wis. Stat. § 891.24 with defendant's right to confrontation
	 For cases dealing with this subject, see sec. 27.22229.




	20.87  Other Evidentiary Matters (cont'd)
	20.871  Remainder of or related writings or recorded statements
	 For cases dealing with this subject, see sec. 20.55.

	20.872  Rule of completeness
	20.8721  In general
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶19-25.
	 State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 722, 2000 Term WCA-313, at ¶26.
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 20-16, sec. 20.8721.
	 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 (Ct. App. 1997): 1996 Term, p. 20-9, sec. 20.8721.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 20-8, sec. 20.8721.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721.

	20.8722  Source of rule of completeness
	20.87221  With respect to written or recorded statements, rule of completeness is codified in Wis. Stat. § 901.07
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.
	 For cases dealing with sec. 901.07, Stats., see sec. 20.55.

	20.87222  With respect to oral statements, rule of completeness is codified in Wis. Stat. § 906.11
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.


	20.8723  Application to writings
	 For cases dealing with this subject, see sec. 20.55.

	20.8724  Not limited to writings
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721.

	20.8725  May permit admission of otherwise inadmissible prior consistent statements
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 20-18, sec. 20.8721.

	20.8726  When opposing party's use of part of document or statement permits introduction of balance of document or statement
	 State v. Eugenio, 210 Wis. 2d 347, 565 N.W.2d 798 (Ct. App. 1997): 1996 Term, p. 20-9, sec. 20.8721.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 18-2, sec. 18.431.

	20.8727  Court may refuse to use rule of completeness to allow defendant to introduce his testimony without taking stand and facing cross-examination
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 20-16, sec. 20.8721.

	20.8728  In deciding whether to admit, at defendant's request, additional portions of defendant's out-of-court statement under the rule of completeness when state has introduced other portions of that statement, trial court may not properly consider that defendant has chosen not to testify and has, thereby, precluded cross-examination regarding the additional portions of his out-of-court statement that he seeks to introduce
	 State v. Anderson, 230 Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 1999): 1999 Term, p. 20-8, sec. 20.8722.


	20.873  Confidentiality of records
	20.8731  Court ordered authorization for release or inspection of records in general
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.

	20.8732  Mental health records
	20.87321  Statutory provision providing for confidentiality of mental health records, including provision allowing parent to authorize release of child's records, is superseded by privilege created by Wis. Stat. § 905.04
	 State v. Locke, 177 Wis. 2d 590, 502 N.W.2d 891 (Ct. App. 1993): 1993 Term, p. 17-3, sec. 17.341.
	 State v. S.H., 159 Wis. 2d 730, 465 N.W.2d 238 (Ct. App. 1990): 1990 Term, p. 20-7, sec. 20.8531.

	20.87322  Confidentiality of mental health records generated by ch. 51 commitment made upon discharge of criminal defendant from criminal commitment based on incompetency to proceed
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-19, sec. 6.6332.

	20.87323  Confidentiality of mental health records of person who has pleaded not guilty by reason of mental disease or defect
	 For cases dealing with this subject, see sec. 18.572.


	20.8733  AFDC records
	 For cases dealing with this subject, see sec. 20.85962.

	20.8734  Juvenile records
	 For cases dealing with this subject, see secs. 42.46 and 42.93.

	20.8735  Health care records
	20.87351  In general
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶48, 57.
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶1-21.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.
	 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812.
	 For cases dealing with the court's right to require a hospital to produce the defendant's health care records, see sec. 20.8862.

	20.87352  Billing, collection, and payment of claims records
	 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812.

	20.87353  Right of DHS to request health care records necessary for administration of public assistance program
	 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812.

	20.87354  Waiver of physician-patient privilege by medical assistance recipients
	 For cases dealing with this subject, see sec. 17.3523.

	20.87355  Confidentiality does not extend to operating room and prohibit police access to medical procedures performed therein
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.

	20.87356  Even though confidential, may be reported to law enforcement persons for purposes of investigation and prosecution
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶48.

	20.87357  Under HIPAA
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶5, 9-14.

	20.87358  Under Wis. Stat. § 146.82(1)
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶6, 14-20.

	20.87359  Remedy for violation of confidentiality provisions relating to health care records: unless provision provides for suppression as remedy, suppression is not appropriate remedy
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶1-21.



	20.874  No constitutional right to present irrelevant evidence
	 For cases dealing with this subject, see sec. 28.122.

	20.875  Provisional admission of evidence
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 77, sec. 5.947.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 130, sec. 5.8445.

	20.876  Competency of juror to offer testimony to impeach verdict
	 For cases dealing with this subject, see sec. 20.34122.

	20.877  Use of "pedagogical device" summarizing and organizing evidence (e.g., chart summarizing witnesses' testimony prepared as witnesses testified)
	20.8771  In general
	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.

	20.8772  Need for instruction guiding jury's consideration of chart or other device
	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.


	20.878  Trial court's control over mode and order of interrogation of witnesses and presentation of evidence in general (Wis. Stat. § 906.11)
	20.8781  In general
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶3, 23-26.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶59.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶8, 12, 23.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶49-50.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶48-51.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶5, 14-15.
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶10.

	20.8782  Statute granting trial court control over interrogation and presentation does not allow court to exclude evidence otherwise admissible under the rules of evidence
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶14-15.

	20.8783  Permits court to admonish defendant regarding his courtroom deportment
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶48-51.

	20.8784  In exercising authority under § 906.11, court may grant party adjournment to prepare for testimony of witness whose identity was disclosed shortly before trial even if disclosure was timely under discovery rules
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶49-50.

	20.8785  Statute granting trial court control over interrogation and presentation does not allow court to require child to testify first before videotaped statement admitted under Wis. Stat. § 908.08
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶1-25.

	20.8786  Appellate review of trial court's exercise of control over mode and order of interrogation of witnesses and presentation of evidence
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶8.

	20.8787  Does control conferred by § 906.11 permit court to order pretrial disclosure, not otherwise mandated by statute or constitution, of evidence defendant intends to offer in support of his or her defense, so that court can make pretrial determination of admissibility of that evidence?
	20.87871  Court of appeals' answer: No
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶23.

	20.87872  Supreme court's answer: Yes
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶23-26.



	20.879  Other evidentiary matters
	20.8791  Refreshing witness's recollection by use of prior statement
	 For cases dealing with this subject, see sec. 20.3651.

	20.8792  Use of prior inconsistent statement as substantive evidence
	 For cases dealing with this subject, see sec. 15.212.

	20.8793  Use of testimony of witness whose recollection has been hypnotically refreshed
	 For cases dealing with this subject, see sec. 20.8441.

	20.8794  Experiments
	20.87941  In general
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.

	20.87942  To test victim's or other witness's ability to identify defendant
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.


	20.8795  Curative admissibility; one party's opening door to eliciting evidence by other party
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶14, 30-41.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶8.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶35.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶40.
	 State v. Richardson, 2001 WI App 152, 246 Wis. 2d 711, 632 N.W.2d 84, 2001 Term WCA-9, at ¶11.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 15-12, sec. 15.71.
	 State v. Mares, 149 Wis. 2d 519, 439 N.W.2d 146 (Ct. App. 1989): 1988 Term, p. 20-11, sec. 20.853.

	20.8796  State's right to present evidence relating to element, even though defendant admits element, when evidence is necessary for full evidentiary richness and narrative integrity in state's presentation of case
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.

	20.8797  Fact that state has stipulated to severance of one charge from another does not mean that evidence of one charge must be excluded at trial of other or that state is barred from attempting to introduce evidence of one charge at trial of other
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.

	20.8798  Admissibility of challenged evidence does not necessarily depend on admissibility of evidence from which challenged evidence derived
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.

	20.8799  Stipulation to element of offense so as to render prejudicial evidence relevant to that element inadmissible
	 For cases dealing with this subject, see sec. 12.6127.



	20.88  Other Evidentiary Matters (cont'd)
	20.881  Admission of voice identification
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 65, sec. 5.87.
	 For cases dealing with the admission of scientific voice analysis and identification, see sec. 18.64.

	20.882  Determining which jurisdiction's law to apply in resolving question of admissibility of evidence when evidence was obtained in another jurisdiction
	20.8821  Legality of means by which evidence obtained is generally governed by law of jurisdiction in which evidence was obtained; admissibility of evidence governed by law of forum state
	20.88211  In general
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 20-7, sec. 20.851.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 108, sec. 5.6311 and p. 113, sec. 5.8332.
	 For cases dealing with this subject in the context of resolving a motion to suppress physical evidence or a defendant's statement, see secs. 1.99951 and 2.66111.

	20.88212  But when statement is taken in other jurisdiction by Wisconsin official charged with duty to gather evidence for use in Wisconsin criminal prosecution, Wisconsin law applies
	 For cases dealing with this subject in the context of resolving a motion to suppress a statement, see sec. 2.66112.


	20.8822  Admissibility under rules of evidence (e.g., rules relating to privileges) governed by laws of forum state
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 20-7, sec. 20.851.
	 For cases dealing with this subject in the context of resolving a motion to suppress physical evidence or a defendant’s statement, see secs. 1.99952 and 2.6612.


	20.883  Use of hypnosis to refresh witness's recollection
	 For cases dealing with this subject, see sec. 20.8441.

	20.884  Duties of proponent of evidence
	20.8841  Proponent of evidence has burden to show why evidence admissible
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶47.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.

	20.8842  Proponent of evidence has burden to establish relevance, but need not anticipate possible objection
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 20-7, sec. 20.853.


	20.885  Duties of party objecting to evidence
	20.8851  Party objecting to admission of evidence need not specify the rule into which evidence does not fit
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.


	20.886  Securing production of evidence
	20.8861  Subpoena duces tecum
	20.88611  Required showing for enforcement of subpoena duces tecum
	 United States v. R. Enterprises, Inc., 111 S. Ct. 722 (1991): 1990 Term, p. 4-1, sec. 4.151.

	20.88612  Defendant does not have statutory or constitutional right to compel production of police investigation reports and nonprivileged material by subpoena duces tecum prior to preliminary examination
	 For cases dealing with this subject, see sec. 6.89842.

	20.88613  When subpoena duces tecum may properly be issued in general
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶8-9.

	20.88614  Compelled production of documents pursuant to subpoena duces tecum issued under Wis. Stat. § 968.135
	 For cases dealing with this subject, see sec. 1.694.


	20.8862  Court's right to require hospital to produce defendant's health care records
	 City of Muskego v. Godec, 167 Wis. 2d 536, 482 N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311.


	20.887  Other matters
	20.8871  Respective roles of judge and jury in dealing with evidence
	 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 276 (1987): 1987 Term, p. 15-3, sec. 15.412.

	20.8872  Effect of prosecutor's failure to keep promise or other prosecutorial misdealing on admissibility of evidence
	 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. App. 1987): 1987 Term, p. 2-7, sec. 2.311.

	20.8873  Suppression of evidence as disciplinary measure
	 For cases dealing with this subject, see sec. 11.8936.

	20.8874  One party's opening door to eliciting evidence by other party
	 For cases dealing with this subject, see sec. 20.8795.

	20.8875  Law entitled to every person's evidence
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.

	20.8876  Continuing objection to evidence is permitted
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.

	20.8877  Fact that prosecutor could have chosen different charge which would not have given rise to evidentiary problem cannot be basis for trial court's exclusion of evidence
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.

	20.8878  Fact that admission of evidence of other crime might give rise to future double jeopardy problem is inappropriate factor for trial court to consider when deciding whether to exclude evidence
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.

	20.8879  When witness who testifies at trial is police informant, must prosecutor reveal that fact to defendant?
	 For cases dealing with this subject, see sec. 17.776.


	20.888  Other matters (cont'd)
	20.8881  Party cannot bolster witness's credibility until such credibility is attacked
	 State v. Johnson, 149 Wis. 2d 418, 439 N.W.2d 122 (1989): 1988 Term, p. 13-5, sec. 13.373.

	20.8882  Opinion and reputation evidence of character
	 For cases dealing with this subject, see secs. 20.8211, 20.8221, and 20.8231.

	20.8883  Hypothetical question
	 For cases dealing with this subject, see sec. 20.362.

	20.8884  Grant of new trial based on newly discovered evidence
	 For cases dealing with this subject, see sec. 10.122.

	20.8885  Previously litigated ultimate issue is admissible as evidentiary fact in subsequent trial
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	20.8886  Defendant's right to have crime lab conduct analysis of evidence at his request pursuant to Wis. Stat. § 165.79(1)
	 For cases dealing with this subject, see sec. 6.8982.

	20.8887  Party's right to waive operation of evidentiary rules
	 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 1994 Term, p. 12-1, sec. 12.51.

	20.8888  What constitutes evidence; definition of "evidence"
	20.88881  In general
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521.

	20.88882  Opinion of counsel is not evidence
	 For cases dealing with this subject, see sec. 20.8496.


	20.8889  Trial court's right to change prior evidentiary rulings
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.
	 For cases dealing generally with a trial court's right to change its prior rulings, see sec. 47.874.


	20.889  Other matters (cont'd)
	20.8891  Best evidence rule
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 165, sec. 12.542.
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 51, sec. 5.84.
	 For cases dealing with the need to produce best available evidence to convict, see sec. 19.573.
	 For cases dealing with the requirement of original when proving contents of photographs, writings and recordings, see sec. 20.531.

	20.8892  Trial court has no duty to independently strike testimony that is inadmissible
	 For cases dealing with this subject, see sec. 8.8482.

	20.8893  Purpose of question can control admissibility of testimony
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶20.

	20.8894  Although there is some evidentiary leeway in trials to court, bench-trial judges may not use inadmissible evidence to decide "critical issue"
	 For cases dealing with this subject, see sec. 8.89651.

	20.8895  Determinations of witness credibility are generally resolved by live testimony
	 For cases dealing with this subject, see sec. 12.79411.

	20.8896  To be admissible, evidence must be "reliable enough to be probative"
	 State v. Hibl, 2005 WI App 228, 287 Wis. 2d 806, 706 N.W.2d 134, at ¶14, 17.

	20.8897  Propriety of having witness read properly admitted exhibit to jury
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶13.

	20.8898  Conditional relevance
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶57.



	20.89  Appellate Review Of Trial Court's Evidentiary Rulings
	20.891  General principles
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶17.
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶19, 75.
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶32.
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶85.
	 State v. Ford, 2007 WI 138, 306 Wis. 2d 1, 742 N.W.2d 61, at ¶30, 64.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶31, 55.
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶26.
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶12.
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶27.
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶10-11.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶28.
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶24.
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶41.
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶9.
	 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 N.W.2d 12, at ¶20.
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶6.
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶14.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶29.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶9.
	 State v. Hunt, 2003 WI 81, 263 Wis. 2d 1, 666 N.W.2d 771, at ¶42.
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶28.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶55.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶43.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶7, 60.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶31.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993): 1992 Term, p. 14-5, sec. 14.281.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 20-9, sec. 20.861.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 14-3, sec. 14.234.
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 18-2, sec. 18.551.
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 20-8, sec. 20.861.
	 State v. Martinez (Jose), 150 Wis. 2d 62, 440 N.W.2d 783 (1989): 1988 Term, p. 20-11, sec. 20.861.
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-11, sec. 20.861.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-11, sec. 20.861.
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 117, sec. 5.92.
	 State v. Friedrich, 135 Wis. 2d 1, 398 N.W.2d 763 (1987): 1986 Term, p. 117, sec. 5.92.
	 State v. Fishnick, 127 Wis. 2d 247, 378 N.W.2d 272 (1985): 1985 Term, p. 84, sec. 5.26.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 121, sec. 5.92.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 133, sec. 5.92.
	 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 (1983): 1982 Term, p. 99, sec. 5.92.
	 State v. Alsteen, 108 Wis. 2d 723, 324 N.W.2d 426 (1982): 1982 Term, p. 99, sec. 5.92.
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	 State v. Olson, 217 Wis. 2d 730, 579 N.W.2d 802 (Ct. App. 1998): 1997 Term, p. 20-16, sec. 20.8731.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.

	20.8943  When trial court has made error that underlies exercise of discretion in admitting or excluding evidence, appellate court may not exercise trial court's discretion for it, but must remand to permit trial court to exercise its discretion
	 State v. Peterson, 222 Wis. 2d 449, 588 N.W.2d 84 (Ct. App. 1998): 1998 Term, p. 20-2, sec. 20.5232.

	20.8944  Even if trial court applies mistaken view of law, appellate court will not reverse if proper legal analysis supports trial court's conclusion
	 State v. Bauer, 2000 WI App 206, 238 Wis. 2d 687, 617 N.W.2d 902, 2000 Term WCA-75, at ¶5.

	20.8945  Appellate court's right to review record to determine whether additional reasons, beyond those invoked by trial court, exist to support trial court's exercise of discretion in admitting or excluding evidence
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶49.


	20.895  If evidence not actually admitted at trial after trial court renders pretrial ruling admitting it, defendant cannot complain about trial court's ruling on appeal
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶9-10.

	20.896  Principles and standards of review when defendant claims evidentiary ruling violated his or her constitutional rights
	20.8961  Whether application of evidentiary rule deprives defendant of constitutional right presents question of law subject to independent review
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶29, 173.
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶28.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶69.

	20.8962  Review of whether admission of evidence violated defendant's right to confrontation
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶7.

	20.8963  Review of whether exclusion of evidence violated defendant's right to present a defense
	 For cases dealing with this subject, see sec. 28.68.


	20.897  When evidentiary issue requires construction or application of statute, question of law, subject to independent review, is presented
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶8.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶9.
	 State v. Budd, 2007 WI App 245, 306 Wis. 2d 167, 742 N.W.2d 887, at ¶7.
	 State v. Richard G.B., 2003 WI App 13, 259 Wis. 2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at ¶7.

	20.898  Other principles
	20.8981  Review of question whether particular type of evidence is generally admissible under rules of evidence presents question of law that appellate court reviews de novo
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶9.

	20.8982  Review of question whether trial court's evidentiary ruling was based on correct interpretation of controlling law
	 State v. Gil, 208 Wis. 2d 531, 561 N.W.2d 760 (Ct. App. 1997): 1996 Term, p. 5-1, sec. 5.1123.

	20.8983  Defendant suffers no harm when court disallows certain evidence but permits defendant to present other evidence that establishes facts that disallowed evidence would have tended to establish
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶40-42.

	20.8984  Review of question whether trial court applied proper legal standard
	 State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, at ¶14.

	20.8985  Review of question whether evidentiary decision comports with legal principles
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶10.
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶11.

	20.8986  Error may not be predicated on ruling admitting or excluding evidence unless substantial right of party is affected
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶29.


	20.899  Particular evidentiary rulings
	20.8991  Relevancy and its counterweights
	20.89911  Whether evidence is relevant
	 For cases dealing with this subject, see sec. 13.13.

	20.89912  Whether probative value of evidence is outweighed by countervailing considerations (e.g., prejudicial effect)
	 For cases dealing with this subject, see sec. 13.25.


	20.8992  Other crimes, wrongs, or acts evidence
	 For cases dealing with this subject, see sec. 14.35.

	20.8993  Hearsay
	 For cases dealing with this subject, see sec. 15.77.

	20.8994  Expert testimony and scientific evidence
	 For cases dealing with this subject, see sec. 18.761.

	20.8995  Admission of statement of co-conspirator
	 For cases dealing with this subject, see sec. 15.256.

	20.8996  Limitations on cross-examination
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 20-9, sec. 20.861.

	20.8997  Whether witness has improperly testified as to credibility of another witness
	 State v. Huntington, 216 Wis. 2d 671, 575 N.W.2d 268 (1998): 1997 Term, p. 15-2, sec. 15.322.

	20.8998  Evidence regarding witness's character for truthfulness
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.

	20.8999  Other rulings
	20.89991  Admission of demonstrative evidence
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 20-15, sec. 20.8943.

	20.89992  Ruling that state presented sufficient evidence to establish chain of custody
	 For cases dealing with this subject, see sec. 20.8613.

	20.89993  Whether witness improperly testified as to credibility of another witness
	 For cases dealing with this subject, see sec. 20.84113.







	PART IV  CONSTITUTIONAL RIGHTS OF ACCUSED
	Chapter 21  General Principles Relating to Constitutional Rights
	21.1  Principles Relating To Extent Of Protection Afforded By Constitution
	21.11  Territorial Applicability Of United States Constitution
	21.111  In United States territories not destined for statehood
	 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 (1990): 1989 Term, p. 1-8, sec. 1.271.

	21.112  Outside territory of United States
	 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 (1990): 1989 Term, p. 1-8, sec. 1.271.


	21.12  Relationship Between Federal And State Constitutional Provisions
	21.121  General principles
	21.1211  In general
	 State v. DeSmidt, 155 Wis. 2d 119, 454 N.W.2d 780 (1990): 1989 Term, p. 1-39, sec. 1.971.

	21.1212  Generally, Wisconsin Supreme Court has interpreted provisions of Wisconsin Constitution consistent with United State's Supreme Court's interpretation of their counterparts in federal constitution
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶19.


	21.122  Relationship between particular constitutional rights
	 For cases dealing with this subject, see sec. 21.56.

	21.123  Affording greater protection under state constitution
	 For cases dealing with this subject, see sec. 21.15.


	21.13  Determining Whether Proceeding Is Criminal When Constitutional Protection Limited To Criminal Cases
	21.131  In general
	 Smith v. Doe I, 123 S. Ct. 1140 (2003), 2002 Term USSC-11.
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 10-25, sec. 10.711.
	 United States v. Halper, 109 S. Ct. 1892 (1989): 1988 Term, p. 29-1, sec. 29.13.
	 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, p. 21-1, sec. 21.11.
	 Allen v. Illinois, 106 S. Ct. 2988 (1986): 1985 Term, p. 136, sec. 8.711.
	 United States v. One Assortment of 89 Firearms, 104 S. Ct. 1099 (1984): 1983 Term, p. 160, sec. 8.11.
	 United States v. Ward, 100 S. Ct. 2636 (1980): 1979 Term, p. 108, sec. 8.821.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶24-38.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.
	 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 (Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 90, sec. 8.11.

	21.132  Propriety of considering actual conditions of confinement and implementation of statute to determine whether confinement scheme is civil or criminal in nature
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.

	21.133  Proceeding found to be civil cannot be deemed punitive "as applied" to single individual
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.


	21.14  United States Supreme Court's Determination Of Extent Of Federal Constitutional Right Binds State Court
	21.141  In general
	 Arkansas v. Sullivan, 121 S. Ct. 1876 (2001), 2000 Term USSC-20.
	 Thompson v. Keohane, 116 S. Ct. 457 (1995): 1995 Term, p. 21-1, sec. 21.14.
	 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 Term, p. 1-35, sec. 1.8281.
	 Fare v. Michael C., 99 S. Ct. 2560 (1979): 1978 Term, p. 135, sec. 12.84.
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶21.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶18.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Weide, 155 Wis. 2d 537, 455 N.W.2d 899 (1990): 1989 Term, p. 1-34, sec. 1.7532.
	 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 (1985): 1984 Term, p. 136, sec. 8.13.
	 State v. Loranger, 2002 WI App 5, 250 Wis. 2d 198, 640 N.W.2d 555, 2001 Term WCA-198, at ¶13.
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 21-1, sec. 21.142.
	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211.

	21.142  But applicable standard of appellate review of constitutional issue is separate question of state law
	 State v. Richard A. P., 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. App. 1998): 1998 Term, p. 21-1, sec. 21.142.


	21.15  Affording Greater Protection Under State Constitution
	21.151  In general
	 Arizona v. Evans, 115 S. Ct. 1185 (1995): 1994 Term, p. 1-35, sec. 1.8281.
	 State v. Arias, 2008 WI 84, 311 Wis. 2d 358, 752 N.W.2d 748, at ¶19.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶62.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶30.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶57-82.
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶39-44.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶18.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶37-42.
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.
	 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 (1996): 1995 Term, p. 25-5, sec. 25.2146.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 21-1, sec. 21.151.
	 State v. Tompkins, 144 Wis. 2d 116, 423 N.W.2d 823 (1988): 1987 Term, p. 21-2, sec. 21.13.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-5, sec. 20.612.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 47, sec. 3.1134.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 (1985): 1984 Term, p. 136, sec. 8.13.
	 State v. Rodgers, 119 Wis. 2d 102, 349 N.W.2d 453 (1984): 1983 Term, p. 33, sec. 1.887.
	 State v. Field, 118 Wis. 2d 269, 347 N.W.2d 365 (1984): 1983 Term, p. 101, sec. 4.793.
	 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 (1982): 1981 Term, p. 177, sec. 12.7629.
	 State v. Callaway, 106 Wis. 2d 503, 317 N.W.2d 428 (1982): 1981 Term, p. 105, sec. 8.13.
	 State v. Brown, 96 Wis. 2d 238, 291 N.W.2d 528 (1980): 1979 Term, p. 117, sec. 8.94.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶14-16.
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶13.
	 State v. Santiago, 198 Wis. 2d 82, 542 N.W.2d 466 (Ct. App. 1995): 1995 Term, p. 2-14, sec. 2.623.
	 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 (Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252.
	 State v. Callaway, 103 Wis. 2d 389, 308 N.W.2d 897 (Ct. App. 1981): 1981 Term, p. 105, sec. 8.13.
	 State v. Erickson, 101 Wis. 2d 224, 303 N.W.2d 850 (Ct. App. 1981): 1980 Term, p. 90, sec. 8.13.

	21.152  In arguing for greater protection under state constitution, defendant must develop argument based on state constitution
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.214.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.

	21.153  No need to consider whether state constitution affords greater protection when proposed state standard satisfied
	 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 (1989): 1988 Term, p. 25-4, sec. 25.254.

	21.154  Wisconsin Supreme Court frequently seeks uniformity in law by following United States Supreme Court in constitutional interpretation
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.

	21.155  Affording greater protection with respect to particular constitutional right
	 For cases dealing with this subject, see sec. 21.56.

	21.156  Margin by which United States Supreme Court decides corresponding federal constitutional issue is irrelevant to whether state constitution requires more
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶32.

	21.157  When language of provision of state constitution is virtually identical to that of federal provision, Wisconsin courts have normally construed state constitution consistently with United States Supreme Court's construction of federal constitution
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶58.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶39.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶15.


	21.16  Other Principles
	21.161  Should not confuse what is good, desirable, or expedient with what is constitutionally required
	 Houchins v. KQED, Inc., 98 S. Ct. 2588 (1978): 1977 Term, p. 92, 12.81.

	21.162  Congress may not determine, by legislative enactment, extent of protection afforded by constitutional provision
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 2-19, sec. 2.194.
	 City of Boerne v. Flores, 117 S. Ct. 2157 (1997): 1996 Term, p. 30-5, sec. 30.9823.

	21.163  Until United States Supreme Court has spoken, state courts are permitted to exercise independent judgment on questions of federal constitutional law
	 State v. Ward, 2000 WI 3, 231 Wis. 2d 723, 604 N.W.2d 517: 1999 Term, p. 1-77, sec. 1.82611.

	21.164  United States Supreme Court does not decide what is prudent or appropriate, but only what is constitutionally compelled
	 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, p. 21-1, sec. 21.162.

	21.165  Supreme Court "is forever adding new stories to the temples of constitutional law, and the temples have a way of collapsing when one story too many is added"
	 For cases dealing with this subject, see sec. 47.8173.



	21.2  Principles Relating To Accused's Exercise Of Rights
	21.21  Forcing Accused To Choose Between Rights
	21.211  In general
	 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 Term, p. 200, sec. 12.7624.
	 United States v. Salvucci, 100 S. Ct. 2547 (1980): 1979 Term, p. 15, sec. 1.893.
	 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 Term, p. 115, sec. 8.891.
	 State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289 (1981): 1980 Term, p. 90, sec. 8.14.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 115, sec. 8.891.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 116, sec. 8.891.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶49.

	21.212  Requiring defendant to choose between, on the one hand, testifying about other acts regarding which state has introduced evidence, thus opening himself to cross-examination, and, on the other hand, declining to testify, thereby foregoing opportunity to rebut other acts evidence
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶49.


	21.22  Penalizing Or Burdening Exercise Of Rights
	 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 1992 Term, p. 21-1, sec. 21.221.
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 58, sec. 4.1193 and p. 110, sec. 8.354.
	 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 Term, p. 111, sec. 8.8261.
	 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134.
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 103, sec. 8.761.
	 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 (1981): 1980 Term, p. 48, sec. 4.1191.
	 State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293 N.W.2d 151 (1980): 1979 Term, p. 116, sec. 8.892.
	 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 (Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134.
	 For cases dealing with a prosecutor's penalizing a defendant's exercise of rights by increasing charges or penalty, see sec. 22.814.
	 For cases dealing with burdening a defendant's exercise of his privilege against self-incrimination, see. sec. 24.5.
	 For cases dealing with burdening or penalizing a defendant's exercise of his right to trial by jury, see sec. 26.46.

	21.23  State actor cannot constitutionally condition receipt of benefit (e.g., license or permit) on agreement to refrain from exercising constitutional rights
	 Float-Rite Park, Inc. v. Village of Somerset, 2001 WI App 113, 244 Wis. 2d 34, 629 N.W.2d 818, at ¶15.


	21.3  Principles Relating To Remedies For Violation Of Rights
	21.31  General Principles
	21.311  In general
	 Kowalski v. Tesmer, 125 S. Ct. 564 (2004).
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 196, sec. 10.631.
	 United States v. Morrison, 101 S. Ct. 665 (1981): 1980 Term, p. 90, sec. 8.16.


	21.32  Need For Standing: Remedy Generally Afforded Only To Person Whose Rights Violated; When Defendant Has Standing To Assert Right Of Third Party
	21.321  In general
	 Kowalski v. Tesmer, 125 S. Ct. 564 (2004).
	 Conn v. Gabbert, 119 S. Ct. 1292 (1999): 1998 Term, p. 21-1, sec. 21.321.
	 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, p. 21-1, sec. 21.32.
	 Virginia v. American Booksellers Assoc., Inc., 108 S. Ct. 636 (1988): 1987 Term, p. 21-2, sec. 21.31.
	 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 (1985): 1984 Term, p. 225, sec. 13.881.
	 United States v. Salvucci, 100 S. Ct. 2547 (1980): 1979 Term, p. 116, sec. 8.893.
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶20-22.
	 State v. Hicks, 207 Wis. 2d 51, 557 N.W.2d 412 (1997): 1996 Term, p. 38-23, sec. 38.8811.
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.
	 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. App. 1995): 1994 Term, p. 47-11, sec. 47.411.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161.

	21.322  Defendant's standing to assert right of third party
	 Kowalski v. Tesmer, 125 S. Ct. 564 (2004).
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4.12222.

	21.323  Standing to raise challenge to particular matters
	21.3231  Prosecutor's exercise of peremptory strike against members of particular race or other cognizable group of which defendant is not a member
	 For cases dealing with this subject, see sec. 8.163.

	21.3232  Discrimination in selection of members of grand jury
	 For cases dealing with this subject, see sec. 4.12122.

	21.3233  Discrimination in selection of grand jury foreperson
	 For cases dealing with this subject, see sec. 4.12222.

	21.3234  Constitutionality of statute
	 For cases dealing with this subject, see sec. 47.41.

	21.3235  Fourth Amendment violation
	 For cases dealing with this subject, see sec. 1.12.

	21.3236  Equal protection violation
	 For cases dealing with this subject, see sec. 23.72.

	21.3237  Due process violation
	 For cases dealing with this subject, see sec. 22.191.


	21.324  Related matters
	21.3241  Need for standing to challenge constitutionality of statute
	 For cases dealing with this subject, see sec. 47.41.

	21.3242  Need for standing to raise fourth amendment violation
	 For cases dealing with this subject, see sec. 1.12.

	21.3243  Need for standing to seek judicial resolution of controversy in general
	 For cases dealing with this subject, see sec. 12.682.

	21.3244  Court will not resolve claim that depends on hypothetical or future facts
	 For cases dealing with this subject, see sec. 11.9331.



	21.33  Limited To Exclusion Of Fruits Of Violation
	 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 Term, p. 83, sec. 3.93.
	 United States v. Morrison, 101 S. Ct. 665 (1981): 1980 Term, p. 90, sec. 8.16.

	21.34  Remedy Should Be Appropriate To Violation
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 1-15, 1.42525.
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 21-1, sec. 21.33.

	21.35  Remedy Of Exclusion Of Evidence
	21.351  In general
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).
	 For cases dealing with the exclusion of evidence as the remedy for the violation of a particular constitutional right, see that constitutional right where it is covered in this compilation.

	21.352  Evidence whose introduction does not constitute constitutional violation, but whose obtaining was constitutionally invalid
	21.3521  In general
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).

	21.3522  Admissible for impeachment
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).




	21.4  Principles Relating To Waiver Of Rights
	21.41  General Principles
	21.411  In general
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).
	 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 Term USSC-25.
	 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, p. 6-4, sec. 6.2332 and p. 12-2, sec. 12.51.
	 United States v. Mezzanatto, 115 S. Ct. 797 (1995): 1994 Term, p. 12-1, sec. 12.51.
	 United States v. Olano, 113 S. Ct. 1770 (1993): 1992 Term, p. 21-1, sec. 21.41.
	 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 Term, p. 21-1, sec. 21.41.
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶22.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 81, sec. 4.88.
	 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 (1980): 1979 Term, p. 97, sec. 8.44.
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶16.
	 State v. Nonahal, 2001 WI App 39, 241 Wis. 2d 397, 626 N.W.2d 1, 2000 Term WCA-193, at ¶8.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 21-2, sec. 21.41.
	 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 (Ct. App. 1990): 1990 Term, p. 21-1, sec. 21.41.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 102, sec. 4.811.
	 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 (Ct. App. 1980): 1979 Term, p. 116, sec. 8.895.

	21.412  Waiver must be knowing and voluntary
	21.4121  In general
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶22.
	 State v. Scott, 2000 WI App 51, 234 Wis. 2d 129, 608 N.W.2d 753: 1999 Term, p. 1999 Term, p.-1, sec. 19.311.

	21.4122  Waiver is ordinarily considered knowing and intelligent if defendant is aware of right being waived and how it would likely apply in general, even though defendant may not know specific detailed consequences of invoking it
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).

	21.4123  Possible exceptions to requirement that waiver be knowing
	21.41231  Waiver of right to introduce evidence in one's defense
	 For cases dealing with this subject, see sec. 28.632.



	21.413  Finding waiver when defendant has been forced to choose between rights
	 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 (Ct. App. 1998): 1998 Term, p. 8-5, sec. 8.14222.

	21.414  Forfeiture of constitutional right by failure to timely assert it
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.

	21.415  Courts indulge every reasonable presumption against waiver of fundamental constitutional rights and do not assume acquiescence in loss of fundamental rights
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶14.


	21.42  When Personal Waiver By Defendant Required
	21.421  In general
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, p. 6-4, sec. 6.2332 and p. 12-2, sec. 12.51.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 693 (1985): 1984 Term, p. 96, sec. 4.83 and p. 214, sec. 13.1521.
	 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 (1984): 1983 Term, p. 160, sec. 8.182.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 81, sec. 4.88.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶18.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 (Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822.
	 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. App. 1992): 1992 Term, p. 6-22, sec. 6.6333.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 104, sec. 4.882.
	 For cases dealing with the allocation of decision making between the defendant and his or her counsel regarding the waiver of constitutional and other rights, see sec. 25.582.

	21.422  When personal waiver required for particular right; determining whether particular right requires personal waiver
	 For cases dealing with whether defendant's personal waiver of a specific constitutional right is required or whether counsel can waive that right for defendant, see sec. 25.582.


	21.43  Requirement Of Personal Colloquy Between Court And Defendant, Establishing That Waiver Is Knowing, Intelligent, And Voluntary
	21.431  When personal colloquy required in general
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶18.

	21.432  When personal colloquy required with respect to particular right
	 For cases dealing with whether colloquy is required with respect to particular constitutional right, see that right in chs. 22 through 30.


	21.44  Waiver By Conduct Giving Rise To Estoppel
	 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 (1989): 1988 Term, p. 9-15, sec. 9.5223.
	 For cases dealing with the doctrine of judicial estoppel, see sec. 12.623.

	21.45  Waiver Of Particular Rights
	 For cases dealing with the waiver of a particular constitutional right, see that right in chapters 22 to 30.

	21.46  Rights That Cannot Be Waived
	21.461  Right to unanimous jury verdict
	 For cases dealing with this subject, see sec. 8.68171.


	21.47  Forfeiture Of Constitutional Right By Failure To Make Timely Assertion Of Right
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶14.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶41.

	21.48  Other Principles
	21.481  Difference between waiver and forfeiture
	 For cases dealing with this subject, see sec. 11.4987.

	21.482  Forfeiture of appellate review of denial of constitutional right by failure to follow prescribed procedures for obtaining appellate review
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.

	21.483  Validity of waiver of constitutional right that is obtained by conditioning benefit (e.g., placement on probation, award of government contract, granting of driver's license, etc.) on waiver of right
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶9-10, 19.

	21.484  Refusal to recognize right to waive rights would "imprison a man in his privileges"
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).



	21.5  Other Principles And Related Matters
	21.51  General Principles Of Constitutional Interpretation And Construction
	21.511  In general
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶13,16.
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶64.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶10.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶27.
	 Polk County v. State Public Defender, 188 Wis. 2d 665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, sec. 47.821.
	 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 N.W.2d 696 (1989): 1988 Term, p. 21-1, sec. 21.52.
	 State v. Burke, 2002 WI App 291, 258 Wis. 2d 832, 653 N.W.2d 922, 2002 Term WCA-170, at ¶4.

	21.512  Effect of fact that act authorizing conduct that is challenged as unconstitutional was passed by legislature that proposed constitutional provision allegedly violated
	 United States v. Villamonte-Marquez, 103 S. Ct. 2573 (1983): decision at page 2579.

	21.513  Early legislative enactments provide weighty evidence of constitution's meaning
	 Printz v. United States, 117 S. Ct. 2365 (1997): 1996 Term, p. 21-1, sec. 21.512.

	21.514  Appellate review of construction and interpretation of constitutional provision
	21.5141  In general
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶66.
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶27.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶23.
	 State v. Gonzales, 2002 WI 59, 253 Wis. 2d 134, 645 N.W.2d 264, 2001 Term WSC-155, at ¶10.
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶12.
	 State v. Burke, 2002 WI App 291, 258 Wis. 2d 832, 653 N.W.2d 922, 2002 Term WCA-170, at ¶5.
	 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶6.

	21.5142  Review of trial court’s interpretation of constitutional provision presents question of law
	 For cases dealing with this subject, see sec. 21.515.

	21.5143  Review of administrative agency’s interpretation of constitutional provision presents question of law
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶12.


	21.515  Interpretation of constitutional provision is question of law
	 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 N.W.2d 495, at ¶4.
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶12.
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶19.
	 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 (1996): 1995 Term, p. 25-5, sec. 25.2146.

	21.516  Constitutional provision to be construed in context
	 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 Term, p. 24-1, sec. 24.121.

	21.517  In interpreting and construing constitutional provision, court will examine constitutional debates and practices in effect at time amendment creating provision was ratified
	21.5171  In general
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶16.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶39.

	21.5172  This examination includes general history relating to constitutional amendment
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶16.


	21.518  In interpreting and construing constitutional provision, court will examine first related legislation passed after amendment creating provision was ratified
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶16.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶42.

	21.519  Other principles
	21.5191  Constitutional provision’s statement of purpose does not create independent enforceable right since it is not substantive
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶14-15.

	21.5192  Where constitutional provision is similar or identical to statute, it is preseumed that provision was adopted with construction previously placed on statute
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶21.

	21.5193  May consider statement made contemporaneous to time of drafting of constitutional provision to determine intent behind provision
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶22.

	21.5194  In interpreting and construing constitutional provision, contemporaneous legislative or judicial interpretations of state constitution have special value
	 In Interest of Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110, at ¶73.

	21.5195  Since constitution was written to be understood  by voters, its words and phrases should be given their normal and ordinary meaning, not some secret or technical meaning that would not have been known to ordinary citizens at time of adoption of constitution
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	21.5196  Effect of prefatory clause or preamble in constitutional provision
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	21.5197  Effect of provision deleted in drafting process:  it is perilous to derive meaning of adopted provision from another provision deleted in drafting process
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	21.5198  Consideration of post-enactment history of constitutional provision
	21.51981  Statements of those who drafted or voted for provision
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	21.51982  Public understanding of provision after its enactment or ratification
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	21.51983  Enactment of legislation believed by enactors to be consistent with constitutional provision
	 For cases dealing with this subject, see secs. 21.512 and 21.513.




	21.52  Adjudication Of Constitutionality Of Statutes
	 For cases dealing with this subject, see sec. 47.4.

	21.53  Standing To Raise Denial Of Constitutional Right
	21.531  In general
	 For cases dealing with this subject, see sec. 21.32.

	21.532  Particular rights
	21.5321  Fourth Amendment rights
	 For cases dealing with this subject, see sec. 1.12.

	21.5322  Right to equal protection
	 For cases dealing with this subject, see sec. 23.72.

	21.5323  Right to due process
	 For cases dealing with this subject, see sec. 22.191.


	21.533  Related matters
	21.5331  Remedy only afforded to person whose rights violated
	 For cases dealing with this subject, see sec. 21.32.

	21.5332  Standing to challenge constitutionality of statute
	 For cases dealing with this subject, see sec. 47.41.

	21.5333  Need for standing to seek judicial resolution of controversy in general
	 For cases dealing with this subject, see sec. 12.682.

	21.5334  Standing to challenge to prosecutor's exercise of peremptory strike against members of particular race or other cognizable group of which defendant is not a member
	 For cases dealing with this subject, see sec. 8.163.

	21.5335  Standing to challenge discrimination in selection of members of grand jury
	 For cases dealing with this subject, see sec. 4.12122.

	21.5336  Standing to challenge discrimination in selection of grand jury foreperson
	 For cases dealing with this subject, see sec. 4.12222.



	21.54  Effect Of Constitutional Invalidity Of One Basis Or Theory Of Liability Upon Which Conviction May Have Been Predicated When Evidence Sufficient To Support Other Basis Or Theory Of Liability Considered By Trier Of Fact
	21.541  In general
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 Griffin v. United States, 112 S. Ct. 466 (1991): 1991 Term, p. 19-2, sec. 19.52.
	 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 Term, p. 21-2, sec. 21.53.
	 Mills v. Maryland, 108 S. Ct. 1860 (1988): 1987 Term, p. 9-8, sec. 9.428.
	 Maynard v. Cartwright, 108 S. Ct. 1853 (1988): 1987 Term, p. 9-5, sec. 9.423.
	 Zant v. Stephens, 103 S. Ct. 2733 (1983): 1982 Term, p. 111, sec. 6.4931.
	 State v. Wulff, 200 Wis. 2d 318, 546 N.W.2d 522 (Ct. App. 1996): 1995 Term, p. 19-2, sec. 19.571.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.
	 For cases dealing with the effect of the insufficiency of the evidence to support one basis of liability upon which the jury was instructed when the evidence was sufficient to support another basis of liability upon which the jury was instructed, see sec. 19.551.

	21.542  Applicability of harmless-error rule to improper instruction on basis or theory of liability that was constitutionally invalid
	 For cases dealing with this subject, see sec. 11.7398.


	21.55  Appellate Review Of Constitutional Issues
	21.551  General principles
	21.5511  In general
	 For cases dealing with this subject, see secs. 11.64 and 47.491.

	21.5512  General principles of appellate review of decision on motion to suppress evidence on account of constitutional violation
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶10.


	21.552  Appellate review of findings and rulings relating to particular constitutional issue
	 For cases dealing with this subject, see constitutional right to which that finding or ruling relates where it is covered elsewhere in this book.

	21.553  Appellate court will refuse to consider constitutional claim that is not adequately developed in brief on appeal
	 For cases dealing with this subject, see sec. 11.3442.

	21.554  Appellate court will not reach constitutional question unnecessarily; if resolution of other issues disposes of appeal, constitutional issue will not be addressed; if claim of error can be resolved on statutory or common law grounds, constitutional issue will not be addressed
	 For cases dealing with this subject, see sec. 21.588.


	21.56  Relationship Between Particular State Constitutional Rights And Their Federal Counterparts
	21.561  Right to due process
	 For cases dealing with this subject, see sec. 22.112.

	21.562  Right to equal protection
	 For cases dealing with this subject, see sec. 23.71.

	21.563  Privilege against self-incrimination
	 For cases dealing with this subject, see sec. 24.85.

	21.564  Right to confrontation
	 For cases dealing with this subject, see sec. 27.13.

	21.565  Protection against double jeopardy
	 For cases dealing with this subject, see sec. 29.11.

	21.566  Protection from unreasonable searches and seizures
	 For cases dealing with this subject, see sec. 1.97.

	21.567  Rights relating to jury
	21.5671  Right to jury selected from fair cross-section of community
	 For cases dealing with this subject, see sec. 26.214.

	21.5672  Right to jury consisting of 12 persons
	 For cases dealing with this subject, see sec. 26.254.


	21.568  Rights relating to counsel
	21.5681  Right to counsel
	 For cases dealing with this subject, see sec. 25.593.

	21.5682  Right to effective assistance of counsel
	 For cases dealing with this subject, see sec. 25.217.


	21.569  Other rights
	21.5691  Freedom of speech
	 For cases dealing with this subject, see sec. 30.9514.

	21.5692  Right to compulsory process
	 For cases dealing with this subject, see sec. 30.815.



	21.57  Other Principles And Related Matters
	21.571  Trial Court's Authority Or Duty To Consider Constitutional Issues Sua Sponte
	 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 (1982): 1981 Term, p. 121, sec. 9.151.

	21.572  Amendment of constitution
	21.5721  Amendment process
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶18.

	21.5722  Effective date of constitutional amendments
	 State v. Gonzales, 2002 WI 59, 253 Wis. 2d 134, 645 N.W.2d 264, 2001 Term WSC-155, at ¶11-30.


	21.573  Constitutional violation is unlawful act
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶15.


	21.58  Other Principles And Related Matters (cont'd)
	21.581  Ignorance of full consequence of decision to relinquish constitutional right does not vitiate its voluntariness
	 Connecticut v. Barrett, 107 S. Ct. 828 (1987): 1986 Term, p. 48, sec. 3.1138.

	21.582  In assessing whether jury instruction is constitutionally infirm, court must determine how reasonable juror would have viewed instruction
	 Boyde v. California, 110 S. Ct. 1190 (1990): 1989 Term, p. 8-13, sec. 8.5712.
	 For cases dealing with this principle as it is generally applied in the review of jury instructions, see sec. 8.5713.

	21.583  Labeling error as constitutional does not make it so
	 State v. Schlise, 86 Wis. 2d 26, 271 N.W.2d 619 (1978): 1978 Term, p. 70, sec. 7.21.
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶3.
	 State v. Selders, 163 Wis. 2d 607, 472 N.W.2d 526 (Ct. App. 1991): 1991 Term, p. 13-4, sec. 13.3611.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 21-2, sec. 21.55.
	 For cases dealing with this subject in the context of a claimed due process violation, see sec. 22.193.

	21.584  Need for specific articulation of basis for constitutional claims
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 21-2, sec. 21.56.

	21.585  Resort to other state's interpretation of similar constitutional provision
	 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 (Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131.

	21.586  State's right to experiment
	21.5861  In general
	 Chandler v. Florida, 101 S. Ct. 802 (1981): 1980 Term, p. 91, sec. 8.191.

	21.5862  State's are allowed wide discretion, subject to the minimum requirements of the Fourteenth Amendment, to experiment with solutions to difficult policy problems
	 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, p. 11-20, sec. 11.8982.


	21.587  Retroactivity of new constitutional rules
	 For cases dealing with this subject, see sec. 47.2.

	21.588  Court will not reach constitutional question unnecessarily; if resolution of other issues disposes of appeal, constitutional issue will not be addressed; if claim of error can be resolved on statutory or common law grounds, constitutional issue will not be addressed
	 Pearson v. Callahan, 129 S. Ct. 808 (2009).
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶42.
	 State v. Castillo, 213 Wis. 2d 488, 570 N.W.2d 44 (1997): 1997 Term, p. 11-1, sec. 11.211.
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶1.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶1.
	 State v. Hall, 2002 WI App 108, 255 Wis. 2d 662, 648 N.W.2d 41, 2001 Term WCA-347, at ¶1.
	 For cases dealing with the application of this maxim to appellate courts, see sec. 11.942.
	 For cases dealing with this subject in the context of determining the constitutionality of statutes, see sec. 47.42.

	21.589  On constitutional issue, only pronouncement of the United States Supreme Court, not lower federal courts, are binding
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35-2, sec. 35.4312.


	21.59  Other Principles And Related Matters (cont'd)
	21.591  United States Supreme Court's decisions regarding accused's rights not necessarily based on constitutional principles
	 Fletcher v. Weir, 102 S. Ct. 1309 (1982): 1981 Term, p. 105, sec. 8.172.
	 For cases dealing with the rule that federal authorities are not controlling except on constitutional matters, see sec. 11.8921.

	21.592  Laws of state may accord greater protections than the minimums which are imposed by the United States Supreme Court under the federal constitution
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134.

	21.593  Longevity of practice as evidence of its constitutionality
	 United States v. Ursery, 116 S. Ct. 2135 (1996): 1995 Term, p. 21-2, sec. 21.562.

	21.594  Where particular constitutional provision provides protection against particular sort of government behavior, that provision, not the more generalized notion of "substantive due process," must be the guide for analyzing claim that particular sort of government behavior was unconstitutional
	 For cases dealing with this subject, see sec. 22.165.

	21.595  Constitutional rights are not defined by inferences from opinions which did not address question at issue
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.

	21.596  State actor cannot constitutionally condition receipt of benefit (e.g., license or permit) on agreement to refrain from exercising constitutional rights
	 For cases dealing with this subject, see sec. 21.23.

	21.597  Need to adequately develop constitutional claim in brief on appeal
	 For cases dealing with this subject, see sec. 11.3442.

	21.598  Burdens of production and proof when defendant seeks to suppress evidence on account of constitutional violation
	21.5981  Burden of production
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶19.
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶10.

	21.5982  Burden of proof
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶19.
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶10.


	21.599  Other principles and related matters
	21.5991  Conditioning of benefit on surrender of constitutional right does not automatically lead to finding of unconstitutionality
	 For cases dealing with this subject, see sec. 21.483.





	Chapter 22  Right To Due Process
	22.1  General Principles Relating To Due Process
	22.11  Due Process Constitutionally Guaranteed
	22.111  In general
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶18.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, sec. 6.9414.

	22.112  Relationship of state and federal guarantees
	22.1121  In general
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶18, 55.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶78.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶30.
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶29.
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶39-44.
	 State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, at ¶2.
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶28.
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶29.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶10.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 22-1, sec. 22.112.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 22-1, sec. 22.112.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 22-1, sec. 22.112.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶6, 20.
	 In Interest of Joseph E.G., 2001 WI App 29, 240 Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, at ¶5.
	 State v. Greenwold, 189 Wis. 2d 59, 525 N.W.2d 294 (Ct. App. 1994): 1994 Term, p. 22-2, sec. 22.4211.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 22-4, sec. 22.61.
	 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. App. 1978): 1978 Term, p. 80, sec. 8.512.

	22.1122  Affording greater protection under state constitution
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶18.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶30.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶61.
	 State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582, at ¶39-44.
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶15.


	22.113  Sources of right to due process in state constitution
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶6.


	22.12  General Principles Relating To Scope Of Protection Afforded By Due Process
	22.121  In general
	 United States v. Ruiz, 122 S. Ct. 2450 (2002), 2001 Term USSC-25.
	 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 Term, p. 10-7, sec. 10.612, and p. 22-1, sec. 22.122.
	 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 Term, p. 22-1, sec. 22.121.
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 22-1, sec. 22.121.
	 United States v. Salerno, 107 S. Ct. 2095 (1987): 1986 Term, p. 155, sec. 8.313.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶80.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶5.
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶9.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶21.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.
	 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. App. 1978): 1978 Term, p. 80, sec. 8.511.

	22.122  Due process requires fundamental fairness or "fair play"
	 United States v. Robinson, 108 S. Ct. 864 (1988): 1987 Term, p. 22-1, sec. 22.16.
	 Ake v. Oklahoma, 105 S. Ct. 1087 (1985): 1984 Term, p. 145, sec. 8.311.
	 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 (1982): 1981 Term, p. 109, sec. 8.313.
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶25.
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶19.
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 170, sec. 8.311.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, sec. 6.9414.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.

	22.123  Error of state law is not denial of due process
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 Marshall v. Lonberger, 103 S. Ct. 843 (1983): 1982 Term, p. 135, sec. 8.312.
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 100, sec. 7.61.

	22.124  Relevance of fact that challenged practice is followed in large number of jurisdictions
	 Schall v. Martin, 104 S. Ct. 2403 (1984): 1983 Term, p. 171, sec. 8.312.

	22.125  Enforcement of substantive and legitimate expectations created by state law
	 Mabra v. Klimas, 100 S. Ct. 2755 (1980): 1979 Term, p. 100, sec. 8.524.
	 Hicks v. Oklahoma, 100 S. Ct. 2227 (1980): 1979 Term, p. 100, sec. 8.524.
	 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 762 (1982): 1982 Term, p. 212, sec. 13.1631.

	22.126  Punishing person for doing what law allows
	 Thigpen v. Roberts, 104 S. Ct. 2916 (1984): 1983 Term, p. 173, sec. 8.354.
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 110, sec. 8.354.

	22.127  Entitlement of state to due process
	22.1271  In general
	 United States v. Robinson, 108 S. Ct. 864 (1988): 1987 Term, p. 22-1, sec. 22.16.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 22-1, sec. 22.122.

	22.1272  State's right to fair trial and opportunity to convict includes right to present its case with full evidentiary richness and narrative integrity
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.


	22.128  What constitutes liberty or property interest that triggers due process protections
	22.1281  In general
	 Lawrence v. Texas, 123 S. Ct. 2472 (2003).
	 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 (Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111.
	 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, sec. 41.2211.
	 For cases dealing with what constitutes a liberty or property interest requiring due process procedural protections, see sec. 22.132.

	22.1282  Freedom from forced medication
	 Sell v. United States, 123 S. Ct. 2174 (2003).
	 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 Term, p. 22-1, sec. 22.1242.
	 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921.

	22.1283  Juvenile's interest in confidentiality of proceedings affecting him or her
	 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 (Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111.

	22.1284  Interest in reputation
	 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 (Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111.


	22.129  Other matters
	22.1291  Limitations of due process come into play only when government activity violates protected right of defendant himself
	 United States v. Payner, 100 S. Ct. 2439 (1980): 1979 Term, p. 101, sec. 8.56.

	22.1292  Not every conceivable step must be taken to eliminate possibility of unjust conviction
	 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 Term, p. 22-1, sec. 22.122.

	22.1293  General principles relating to limitations imposed by due process clause on introduction of evidence at trial
	 For cases dealing with this subject, see sec. 22.451.

	22.1294  Legislation that restricts fundamental liberty requires application of strict scrutiny as part of due process analysis
	22.12941  Requirement in general
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶5.
	 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶5.

	22.12942  Determining whether fundamental liberty interest triggering requirement exists
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶6-7.




	22.13  Principles Relating To Procedural Protections Afforded By Due Process
	22.131  In general
	 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 Term, p. 22-1, sec. 22.122.
	 Medina v. California, 112 S. Ct. 2572 (1992): 1991 Term, p. 22-1, sec. 22.131.
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶20.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶10.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶13.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶34.
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶18.
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶10.
	 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 (Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111.
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 9-27, sec. 9.6261.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.
	 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. App. 1990): 1990 Term, p. 22-1, sec. 22.131.

	22.132  What constitutes liberty or property interest requiring procedural protections
	22.1321  Test for determining what constitutes liberty or property interest in general
	22.13211  In general
	 Board of Pardons v. Allen, 107 S. Ct. 2415 (1987): 1986 Term, p. 213, sec. 11.21.
	 Bowers v. Hardwick, 106 S. Ct. 2841 (1986): 1985 Term, p. 187, sec. 12.7121.
	 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, p. 140, sec. 11.25.
	 Greenholtz v. Inmates of Nebraska Penal and Correctional Complex, 99 S. Ct. 2100 (1979): 1978 Term, p. 80, sec. 8.511.
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶32.
	 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 762 (1982): 1982 Term, p. 135, sec. 8.311.
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶18-24.
	 State v. R.A.R., 147 Wis. 2d 218, 432 N.W.2d 685 (Ct. App. 1988): 1988 Term, p. 10-7, sec. 10.521.
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311.
	 For cases dealing with what constitutes a liberty or property interest that triggers due process protections in general, see sec. 22.128.

	22.13212  In prison setting
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶18-24.


	22.1322  Determining whether particular matter constitutes liberty or property interest
	22.13221  State-issued license essential to pursuing occupation or livelihood
	 Cleveland v. United States, 121 S. Ct. 365 (2000), 2000 Term USSC-1.

	22.13222  Driver's license
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶11.

	22.13223  Freedom from civil commitment
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶21.
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶32.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶61.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶11, 13.
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶4.

	22.13224  Right of prisoner, conferred by administrative regulation, to be present during opening of legal mail
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶18-24.

	22.13225  Governor's authority to grant pardons, communtations, and reprieves
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).

	22.13226  Right to demonstrate innocence with new evidence under state law
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).



	22.133  Determining what procedures due process requires
	 Dusenbery v. United States, 122 S. Ct. 694 (2002), 2001 Term USSC-2.
	 Illinois v. Batchelder, 103 S. Ct. 3513 (1983): 1983 Term, p. 171, sec. 8.313.
	 Mackey v. Montrym, 99 S. Ct. 2612 (1979): 1978 Term, p. 80, sec. 8.511.
	 Greenholtz v. Inmates of Nebraska Penal and Correctional Complex, 99 S. Ct. 2100 (1979): 1978 Term, p. 80, sec. 8.511.
	 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 (1986): 1985 Term, p. 123, sec. 8.311.
	 State v. Kaminski, 2009 WI App 175, __ Wis. 2d __, 777 N.W.2d 654, at ¶13.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 22-1, sec. 22.15.
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 124, sec. 8.311.
	 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. App. 1978): 1978 Term, p. 80, sec. 8.511.

	22.134  Particular procedures and requirements
	22.1341  Notice of hearing
	 United States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 47.1511.
	 Cresci v. State, 89 Wis. 2d 495, 278 N.W.2d 850 (1979): 1978 Term, p. 81, sec. 8.517.
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶11.
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 22-1, sec. 22.1332.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72.

	22.1342  Notice of intended action (e.g., forfeiture of property) and its attendant procedures
	22.13421  In general
	 Dusenbery v. United States, 122 S. Ct. 694 (2002), 2001 Term USSC-2.

	22.13422  Procedures must be reasonably calculated to give required notice
	 Dusenbery v. United States, 122 S. Ct. 694 (2002), 2001 Term USSC-2.


	22.1343  Timely hearing
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶1-66.
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 22-1, sec. 22.1332.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.

	22.1344  Opportunity to be heard
	22.13441  In general
	 Dusenbery v. United States, 122 S. Ct. 694 (2002), 2001 Term USSC-2.
	 United States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 47.1511.
	 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 515 (1996): 1995 Term, p. 6-5, sec. 6.3311.
	 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 762 (1982): 1982 Term, p. 136, sec. 8.3393.
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶11.
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 22-1, sec. 22.1332.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72.
	 State v. Peterson, 102 Wis. 2d 227, 306 N.W.2d 263 (Ct. App. 1981): 1980 Term, p. 142, sec. 12.7612.
	 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 (Ct. App. 1980): 1980 Term, p. 94, sec. 8.333.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 82, sec. 6.6212.

	22.13442  Meaningful opportunity to be heard does not include right to make false statements
	 LaChance v. Erickson, 118 S. Ct. 753 (1998): 1997 Term, p. 22-1, sec. 22.1322.

	22.13443  Procedures must be reasonably calculated to give required opportunity to be heard
	 Dusenbery v. United States, 122 S. Ct. 694 (2002), 2001 Term USSC-2.


	22.1345  Adequate notice of issue at hearing
	 Lankford v. Idaho, 111 S. Ct. 1723 (1991): 1990 Term, p. 9-16, sec. 9.426.
	 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 515 (1996): 1995 Term, p. 6-5, sec. 6.3311.

	22.1346  Representation by counsel
	 For cases dealing with this subject, see sec. 22.84.

	22.1347  Notice of charge in criminal case
	 For cases dealing with this subject, see sec. 30.91.

	22.1348  Notice of available state-law remedies when state officers undertake conduct adversely affecting citizen
	 City of West Covina v. Perkins, 119 S. Ct. 678 (1999): 1998 Term, p. 1-24, sec. 1.42542.

	22.1349  Jury trial
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.


	22.135  Not necessary to consider defendant's claim of denial of due process procedural protections when new hearing will be held at which procedural protections will apply
	 State v. Mechtel, 176 Wis. 2d 87, 499 N.W.2d 662 (1993): 1992 Term, p. 22-1, sec. 22.134.

	22.136  Court may read a procedural process requirement into a statute
	 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 860 (Ct. App. 1991): 1990 Term, p. 22-1, sec. 22.132.

	22.137  Insofar as due process right to notice of statutory provision affecting property rights is concerned, it is enough that legislature enact and publish law and afford citizenry reasonable opportunity to familiarize itself with law's terms and to comply with it
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.

	22.138  When initial seizure of property permissible without procedural protections of notice, hearing, opportunity to be heard, etc.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶12-27.

	22.139  Other matters
	22.1391  Persons who assert a right to a hearing under the due process clause must show that facts they seek to establish at that hearing are relevant under statutory scheme at issue
	 Connecticut Department of Public Safety v. Doe, 123 S. Ct. 1160 (2003), 2002 Term USSC-13.

	22.1392  Remedy for denial of procedural due process
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶50-51.



	22.14  Due Process Requirements Relating To Legislative Enactments And Administrative Rules
	22.141  In general
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 22-1, sec. 22.141.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶8.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.
	 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 155, sec. 8.312.

	22.142  Requirement of clarity in statutes and rules
	22.1421  General principles
	22.14211  In general
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶4.
	 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 654 N.W.2d 866, 2002 Term WCA-116, at ¶5.
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶15-16.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.

	22.14212  Standing to raise claim of lack of clarity in statutes and rules
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶53.
	 State v. Burris, 2002 WI App 262, 258 Wis. 2d 454, 654 N.W.2d 866, 2002 Term WCA-116, at ¶5.
	 For cases dealing with standing to challenged statute creating crime as unconstitutionally vague, see sec. 22.212.


	22.1422  In statute creating crime
	 For cases dealing with this subject, see sec. 22.21.

	22.1423  In statute creating penalty for crime
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 22-2, sec. 22.2111, and p. 36-2, sec. 36.1821.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 36-5, sec. 36.1811.
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.

	22.1424  In rules governing professional conduct of attorneys
	 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 (1991): 1990 Term, p. 30-7, sec. 30.9824.

	22.1425  In procedural statutes
	22.14251  In general
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111.

	22.14252  Where statute in question regulates procedure, vagueness challenge will not lie
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.


	22.1426  In statutes governing commitment proceedings
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.

	22.1427  When attempting to enjoin, under public nuisance statute, activities associated with prostitution
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶15-16.

	22.1428  In rules and conditions imposed on persons released under supervision in criminal and criminal-related proceedings
	22.14281  In rules and conditions governing supervised release in sexual predator (ch. 980) proceeding
	 For cases dealing with this subject, see sec. 10.76981.


	22.1429  In other statutes and rules
	22.14291  In general
	 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 762 (1982): 1982 Term, p. 212, sec. 13.1631.
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.
	 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 (Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721.
	 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 (Ct. App. 1989): 1988 Term, p. 37-1, sec. 37.111.

	22.14292  In rule whose violation constitutes criminal offense
	 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 (Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721.



	22.143  Limitations on creating classifications
	 Jones v. United States, 103 S. Ct. 3043 (1983): 1982 Term, p. 136, sec. 8.3397.
	 For cases dealing generally with classifications based on impermissible factors, see sec. 23.2.

	22.144  Where reasonable people disagree, government can adopt one position or other, so long as choice does not intrude on protected liberty
	 Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992): 1991 Term, p. 22-2, sec. 22.282.

	22.145  Requirement that statute be consistent with substantive due process
	 For cases dealing with this subject, see sec. 22.162.

	22.146  Means chosen by legislature must bear reasonable and rational relationship to purpose or objective of enactment
	22.1461  In general
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶7.

	22.1462  In case of statute creating criminal offense
	 For cases dealing with this subject, see sec. 22.282.



	22.15  Prosecutorial Practices Violating Due Process In General
	 Greer v. Miller, 107 S. Ct. 3102 (1987): 1986 Term, p. 158, sec. 8.341.
	 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, p. 110, sec. 8.341.

	22.16  Substantive Due Process
	22.161  General principles
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).
	 County of Sacramento v. Lewis, 118 S. Ct. 1708 (1998): 1997 Term, p. 22-2, sec. 22.161.
	 Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992): 1991 Term, p. 22-1, sec. 22.16.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶80.
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶33.
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶42-43.
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶33.
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶12.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶10.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶21.
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶21.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶17-20.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶35-43.
	 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 652 N.W.2d 429, 2002 Term WCA-90, at ¶11-12.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶6-7.
	 In Interest of Joseph E.G., 2001 WI App 29, 240 Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, at ¶13.
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶29.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.
	 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, sec. 41.2211.

	22.162  Determining when legislative enactment (i.e., statute) violates substantive due process
	22.1621  In general
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶12.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶6-18.

	22.1622  When statutory scheme impinges on fundamental liberty
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶4.


	22.163  Substantive rights guaranteed by due process clause in general
	 Washington v. Glucksberg, 117 S. Ct. 2258 (1997): 1996 Term, p. 22-1, sec. 22.161.

	22.164  Method of analysis for determining rights protected by substantive due process
	 Washington v. Glucksberg, 117 S. Ct. 2258 (1997): 1996 Term, p. 32-5, sec. 32.831.

	22.165  When particular constitutional provision provides protection against particular sort of government behavior, that provision, not the more generalized notion of "substantive due process," must be the guide for analyzing claim that particular sort of government behavior was unconstitutional
	 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 2002 Term USSC-6.
	 Conn v. Gabbert, 119 S. Ct. 1292 (1999): 1998 Term, p. 22-1, sec. 22.162.
	 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 Term, p. 22-3, sec. 22.341.
	 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, sec. 1.7632.

	22.166  Concept of substantive due process limited
	 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 Term, p. 22-1, sec. 22.122.

	22.167  Insofar as due process right to notice of statutory provision affecting property rights is concerned, it is enough that legislature enact and publish law and afford citizenry reasonable opportunity to familiarize itself with law's terms and to comply with it
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.

	22.168  Consistency of particular statute with substantive due process
	22.1681  Statute providing for life sentence without parole for person who has previously committed serious child sex offense ("two strikes" law) does not violate substantive due process
	 For cases dealing with this subject, see sec. 31.6412.

	22.1682  Sex offender reporting requirement and registry
	22.16821  In general
	 Connecticut Department of Public Safety v. Doe, 123 S. Ct. 1160 (2003), 2002 Term USSC-13.

	22.16822  For juveniles
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶17-22.


	22.1683  Statute proscribing sexual assault of a child but not recognizing victim's affirmative misrepresentation of age as defense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶42-50.

	22.1684  Statute creating earned release program
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶21.

	22.1685  Statute using "likely" in standard for commitment under ch. 980
	 For cases dealing with this subject, see sec. 10.71533.


	22.169  Other matters
	22.1691  Tests for violation of equal protection and for violation of substantive due process are similar
	 For cases dealing with this subject, see sec. 23.157.

	22.1692  When statute reasonably addresses dangers created by one group of offenders, it does not violate substantive due process because it does not apply to all offenders to whom it might have been applied
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶31.

	22.1693  Consistency with substantive due process of provisions of ch. 980 (sexually violent persons commitment)
	 For cases dealing with this subject, see secs. 10.7152 and 10.7153.

	22.1694  No substantive due process right to postconviction access to DNA evidence
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).



	22.17  Strict-Scrutiny Due-Process Analysis
	22.171  When strict-scrutiny analysis required
	22.1711  Legislation that restricts fundamental liberty requires application of strict scrutiny as part of due process analysis
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶6.


	22.172  What must be shown to survive strict-scrutiny analysis
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶6.


	22.18  Appellate Review Of Due Process Determinations
	22.181  Standard of review
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶14.
	22.1811  In general
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶17.
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶10.
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶27.
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶25.
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶7.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶4.
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶14.

	22.1812  When increase in sentence after successful appeal is challenged as violative of due process
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶27.

	22.1813  Of determination whether statutory requirements accord with due process
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶19.



	22.19  Other Principles
	22.191  Standing to raise due process challenge
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4.12222.

	22.192  Burden of proof on question whether there has been due process violation
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶37.

	22.193  Simply labeling an alleged procedural error as a constitutional want of due process does not make it so
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9.



	22.2  Due Process Requirements Relating To Creating Criminal Offense
	22.21  Statute Creating Offense Must Give Fair Notice That Conduct Prohibited (Vagueness)
	22.211  Determining when statute creating criminal offense is unconstitutionally vague
	22.2111  In general
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 Gonzales v. Carhart, 127 S. Ct. 1610 (2007).
	 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, p. 30-9, sec. 30.9816.
	 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 1998 Term, p. 22-2, sec. 22.2111.
	 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 Term, p. 22-1, sec. 22.211.
	 United States v. Aguilar, 115 S. Ct. 2357 (1995): 1994 Term, p. 22-1, sec. 22.211.
	 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 1747 (1994): 1993 Term, p. 22-1, sec. 22.211.
	 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 Term, p. 22-1, sec. 22.2111.
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 22-2, sec. 22.2111.
	 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, p. 38-7, sec. 38.7841.
	 City of Akron v. Akron Center for Reproductive Health, 103 S. Ct. 2481 (1983): 1982 Term, p. 181, sec. 12.251.
	 Kolender v. Lawson, 103 S. Ct. 1855 (1983): 1982 Term, p. 59, sec. 3.7111.
	 Ivey v. Alaska, 102 S. Ct. 1699 (1982): 1981 Term, p. 49, sec. 3.7111.
	 Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 102 S. Ct. 1186 (1982): 1981 Term, p. 49, sec. 3.7111.
	 Shepherd Construction Co. v. Georgia, 102 S. Ct. 626 (1981): 1981 Term, p. 183, sec. 12.7921.
	 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 Term, p. 39, sec. 3.7111.
	 United States v. Batchelder, 99 S. Ct. 2198 (1979): 1978 Term, p. 35, sec. 3.7111.
	 Dunn v. United States, 99 S. Ct. 2190 (1979): 1978 Term, p. 131, sec. 12.314.
	 Colautti v. Franklin, 99 S. Ct. 675 (1979): 1978 Term, p. 35, sec. 3.7111.
	 Lockett v. Ohio, 98 S. Ct. 2954 (1978): 1977 Term, p. 30, sec. 3.7111.
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶35.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 33-2, sec. 33.2111.
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 22-1, sec. 22.211.
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 22-2, sec. 22.211.
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-2, sec. 34.211.
	 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 N.W.2d 562 (1989): 1988 Term, p. 22-1, sec. 22.3111.
	 City of Oak Creek v. King, 148 Wis. 2d 532, 436 N.W.2d 285 (1989): 1988 Term, p. 22-1, sec. 22.3111.
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-5, sec. 35.521.
	 State v. Sarlund, 139 Wis. 2d 386, 407 N.W.2d 544 (1987): 1986 Term, p. 246, sec. 12.7971.
	 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986): 1985 Term, p. 174, sec. 12.331.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 (1983): 1982 Term, p. 203, sec. 12.7921.
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 49, sec. 3.7111.
	 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 (1981): 1980 Term, p. 95, sec. 8.337.
	 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 853 (1980): 1979 Term, p. 40, sec. 3.7111.
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 40, sec. 3.7111.
	 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 786 (1980): 1979 Term, p. 40, sec. 3.7111.
	 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 (1979): 1978 Term, p. 35, sec. 3.7111.
	 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 (1978): 1978 Term, p. 35, sec. 3.7111.
	 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978): 1977 Term, p. 30, sec. 3.7111.
	 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 (1978): 1977 Term, p. 30, sec. 3.7111.
	 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 (1977): 1977 Term, p. 30, sec. 3.7111.
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶18.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶35-37.
	 State v. Trigueros, 2005 WI App 112, 282 Wis. 2d 445, 701 N.W.2d 54, at ¶13.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶14.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶13.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶10.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶12.
	 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶11-12.
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38.21, sec. 38.5212.
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.
	 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 (Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112.
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 36-5, sec. 36.1811.
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211.
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411.
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-3, sec. 35.811.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.
	 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 (Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-20, sec. 9.4521.
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.
	 State v. Williams, 156 Wis. 2d 296, 456 N.W.2d 864 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.743.
	 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 (Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.251.
	 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 (Ct. App. 1987): 1986 Term, p. 233, sec. 12.7241.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 67, sec. 3.7111.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 67, sec. 3.7111.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123.
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 56, sec. 3.7111.
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641.
	 State v. Muehlenberg, 118 Wis. 2d 502, 347 N.W.2d 914 (Ct. App. 1984): 1983 Term, p. 232, sec. 12.7621.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 12.561.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 228, sec. 12. 7241.
	 State v. Schmit, 115 Wis. 2d 657, 340 N.W.2d 752 (Ct. App. 1983): 1983 Term, p. 76, sec. 3.7111.
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 183, sec. 12.311.
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 195, sec. 12.7521.
	 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 60, sec. 3.7111.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 60, sec. 3.7111.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111.
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 40, sec. 3.7111.
	 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 35, sec. 3.7111.
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 35, sec. 3.7111.
	 For cases dealing generally with the requirement of clarity in statutes and rules, see sec. 22.142.

	22.2112  Statute does not fail to give fair notice because its meaning has been the subject of conflicting judicial interpretations
	 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 Term, p. 22-2, sec. 22.2112.

	22.2113  Statute is not unconstitutionally vague simply because it is ambiguous
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 (Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112.

	22.2114  Statute is not unconstitutionally vague if by ordinary process of construction a practical or sensible meaning may be given to it
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶13.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶10.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 (Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112.

	22.2115  Statute is not unconstitutionally vague simply because courts may disagree on its construction
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.

	22.2116  Statute is not unconstitutionally vague simply because one must consult dictionary to ascertain its meaning
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.

	22.2117  Use of standard of reasonableness does not render statute vague
	 For cases dealing with this subject, see sec. 22.213.

	22.2118  Providing "reasonable person" standard for evaluating defendant's conduct establishes requisite objective standard for enforcement
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶43.
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.

	22.2119  Other matters
	22.21191  Constitutional proscription on vague statutes is same under both federal and state constitutions
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.

	22.21192  Statute creating criminal offense is unconstitutionally vague if penalty for offense is increased based on subsequent conduct of offender
	 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶8.



	22.212  Standing to raise vagueness challenge (challenger's right to raise hypothetical situations to demonstrate statute's vagueness)
	22.2121  In general
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, p. 30-9, sec. 30.9816.
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 22-2, sec. 22.212.
	 Maynard v. Cartwright, 108 S. Ct. 1853 (1988): 1987 Term, p. 22-1, sec. 22.3112.
	 Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 102 S. Ct. 1186 (1982): 1981 Term, p. 49, sec. 3.7111.
	 County Court of Ulster County v. Allen, 99 S. Ct. 2213 (1979): 1978 Term, p. 35, sec. 3.7112.
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 33-2, sec. 33.2111.
	 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978): 1977 Term, p. 30, sec. 3.7112.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶45.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶12.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 (Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-20, sec. 9.4521.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 33-7, sec. 33.521.
	 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 190 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.211.
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 106, sec. 7.561.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 12.561.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 231, sec. 12.7311.
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 183, sec. 12.311.
	 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 60, sec. 3.7112.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111.
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 40, sec. 3.7112.
	 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 35, sec. 3.7112.

	22.2122  In First Amendment context
	 United States v. Williams, 128 S. Ct. 1830 (2008).


	22.213  Use of standard of reasonableness does not render statute vague
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶50.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶38-48.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 242, sec. 12.7921.

	22.214  Definition of intent providing alternatives of purpose and knowledge is not unconstitutionally vague
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.

	22.215  Vagueness in penalty provision
	 For cases dealing with this subject, see sec. 22.1423.

	22.216  Finding statute ineffective to give fair notice that conduct prohibited because statute has fallen into disuse
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.

	22.217  Procedural statute is not proper subject for "void for vagueness" challenge
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111.

	22.218  Determining whether particular words or phrases are unconstitutionally vague
	22.2181  "Explosive compound" or "explosives"
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.

	22.2182  "Reasonable person"
	 For cases dealing with this subject, see sec. 22.2118.

	22.2183  "Reasonable"
	 For cases dealing with this subject, see sec. 22.213.

	22.2184  "Verbally"
	 For cases dealing with this subject, see sec. 38.65312.

	22.2185  "Indecent"
	 United States v. Williams, 128 S. Ct. 1830 (2008).

	22.2186  "Annoying"
	 United States v. Williams, 128 S. Ct. 1830 (2008).


	22.219  Other and related matters
	22.2191  Requirement of clarity in administrative rule whose violation constitutes criminal offense
	 For cases dealing with this subject, see sec. 22.14292.

	22.2192  When statute subject to facial challenge on account of vagueness
	 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 1998 Term, p. 22-2, sec. 22.2111.

	22.2193  Appellate review of determination whether statute creating crime is unconstitutionally vague
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶35.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶13.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶10.



	22.22  Creation Of Strict Liability Criminal Offense
	22.221  In general
	 Robinson v. Pennsylvania, 102 S. Ct. 2898 (1982): 1981 Term, p. 154, sec. 12.311.
	 Newton v. Arkansas, 102 S. Ct. 77 (1981): 1981 Term, p. 166, sec. 12.571.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 37-1, sec. 37.2112.
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 230, sec. 12.7211.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 574 (1985): 1984 Term, p. 186, sec. 12.281.
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 180, sec. 12.7711.
	 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 98 (1982): 1981 Term, p. 181, sec. 12.7811.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912, and p. 36-3, sec. 36.1913.
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 38.8711.
	 For cases dealing with limitations on punishment for strict-liability criminal offenses, see sec. 22.613.
	 For cases dealing generally with strict liability for criminal offenses, see sec. 31.76.

	22.222  When statute inhibits freedom of expression (e.g., freedom of speech or of the press); when freedom of expression is implicated
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.


	22.23  Elimination Of Particular Element In Creating Crime
	22.231  Culpable mental state
	 For cases dealing with this subject, see sec. 22.22.

	22.232  Causal relationship between defendant's conduct and proscribed harm
	 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 574 (1985): 1984 Term, p. 186, sec. 12.281.

	22.233  Other elements

	22.24  Creation Of Multiple Proscriptions On Same Conduct
	22.241  Overlapping criminal statutes proscribing same conduct
	 United States v. Batchelder, 99 S. Ct. 2198 (1979): 1978 Term, p. 81, sec. 8.516.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 (1979): 1979 Term, p. 103, sec. 8.641.
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶12.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 84, sec. 8.535.
	 For cases dealing with sentencing when proscribed conduct violates two statutes with different penalties, see sec. 9.49951.
	 For cases dealing with equal protection limitations on creation of overlapping statutes proscribing same conduct, see sec. 23.41.

	22.242  Criminal offense and civil offense proscribing same conduct
	 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 (1979): 1979 Term, p. 103, sec. 8.642.
	 For cases dealing with equal protection limitations on state statute and municipal ordinance proscribing same conduct, see sec. 23.43.


	22.25  Creation Of Criminal Offense Based On Administrative Determination
	22.251  Where administrative determination plays critical role in criminalizing conduct, there must be some meaningful review of administrative proceeding
	 United States v. Mendoza-Lopez, 107 S. Ct. 2148 (1987): 1986 Term, p. 156, sec. 8.3392.


	22.26  Criminalizing Particular Conduct
	22.261  Operation of motor vehicle with 0.1 grams or more of alcohol in 210 liters of breath
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-1, sec. 37.2111.

	22.262  Failure to pay occupational tax on criminal activity, e.g., dealing in controlled substances
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811.

	22.263  Delivery, or possession with intent to deliver, controlled substance within 1000 feet of school or other statutorily designated premises
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.

	22.264  Operation of motor vehicle with detectable amount of restricted controlled substance in one's blood
	 For cases dealing with this subject, see sec. 37.2213.

	22.265  Causing injury by operation of motor vehicle with detectable amount of restricted controlled substance in one's blood
	 For cases dealing with this subject, see sec. 33.3413.


	22.27  Criminalizing Status
	22.271  In general
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶31.


	22.28  Prescribing Punishment For Criminal Offense
	 For cases dealing with this subject, see sec. 22.61.

	22.29  Other Matters Relating To Creating Criminal Offense
	22.291  Due process limits on defining single offense with mental state that is satisfied by alternative states of mind
	 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 Term, p. 8-14, sec. 8.6122.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.

	22.292  Means chosen by legislature must bear reasonable and rational relationship to purpose or objective of enactment
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶7.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.

	22.293  Where reasonable people disagree, government can adopt one position or other, so long as choice does not intrude on protected liberty
	 Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992): 1991 Term, p. 22-2, sec. 22.282.

	22.294  Unforeseeable judicial construction of statute creating criminal offense, or unforeseeable judicial interpretation of common law, that has effect of criminalizing defendant's conduct or enlarging his punishment
	 For cases dealing with this subject, see sec. 22.872.

	22.295  Creating two related but discrete offenses, both of which may be charged and submitted to jury, but with respect to which there may be only one conviction and punishment
	22.2951  In general
	 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶9-13.

	22.2952  Drunk driving statute that proscribes operating motor vehicle while intoxicated and operating motor vehicle with prohibited alcohol concentration and permits charging both offenses and submitting both offenses to jury, but prohibits conviction and punishment for both offenses
	 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶9-13.




	22.3  Due Process Requirements Relating To Charging Criminal Offense
	22.31  Delay In Filing Charge
	22.311  Due process protects against delay in filing charge
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶17.

	22.312  When due process denied by delay in filing charge
	22.3121  Test for determining due process violation: need to show deliberate delay to gain advantage and prejudice to defense
	 United States v. Gouveia, 104 S. Ct. 2292 (1984): 1983 Term, p. 77, sec. 3.74.
	 United States v. $8,850 In United States Currency, 103 S. Ct. 2005 (1983): 1982 Term, p. 228, sec. 13.9111.
	 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 (1982): 1981 Term, p. 50, sec. 3.74.
	 United States v. MacDonald, 102 S. Ct. 1497 (1982): 1981 Term, p. 42, sec. 3.52.
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶45.
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 22-4, sec. 22.441.
	 State v. Frase, 138 Wis. 2d 473, 406 N.W.2d 411 (1987): 1986 Term, p. 241, sec. 12.7672.
	 State v. Rivest, 106 Wis. 2d 406, 316 N.W.2d 395 (1982): 1981 Term, p. 36, sec. 2.96.
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶29-33.
	 State v. Blanck, 2001 WI App 288, 249 Wis. 2d 364, 638 N.W.2d 910, 2001 Term WCA-175, at ¶9-24.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 22-2, sec. 22.3111.
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 22-3, sec. 22.311.
	 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 (Ct. App. 1988): 1987 Term, p. 22-4, sec. 22.442.
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 207, sec. 12.7644.
	 State v. Davis, 95 Wis. 2d 55, 288 N.W.2d 870 (Ct. App. 1980): 1979 Term, p. 41, sec. 3.74.

	22.3122  Comparison of state and federal tests for determining when due process violation occurs
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 22-2, sec. 22.3111.


	22.313  Delay for specific purposes
	22.3131  To prejudice defense
	 For cases dealing with this subject, see sec. 22.312.

	22.3132  To avoid juvenile court jurisdiction
	 For cases dealing with this subject, see secs. 42.42 and 42.92.


	22.314  Other and related matters
	22.3141  Periods of delay covered by due process analysis as opposed to speedy trial analysis
	 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 (1990): 1989 Term, p. 30-1, sec. 30.12.

	22.3142  Right to speedy trial
	 For cases dealing with this subject, see sec. 30.1.



	22.32  Notice Of Charge
	22.321  In general
	 For cases dealing with this subject, see sec. 30.91.

	22.322  Alleging time of offense
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 21, sec. 2.322.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶30-34.

	22.323  Notice regarding repeater status
	22.3231  In general
	 For cases dealing with this subject, see sec. 31.62423.

	22.3232  Due process does not require allegation of repeater status in information, if allegation made in complaint
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 22-2, sec. 22.322.
	 Skate v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 (Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511.



	22.33  Increasing Charge
	22.331  Increasing charge after defendant invokes rights
	22.3311  After invocation of right to appeal
	 For cases dealing with this subject, see sec. 22.8144.

	22.3312  After invocation of other rights

	22.332  Increasing charge under other circumstances

	22.34  Other Matters Relating To Charging Criminal Offense
	22.341  Defendant's right to be free from prosecution without probable cause
	 Albright v. Oliver, 114 S. Ct. 807 (1994): 1993 Term, p. 22-3, sec. 22.341.

	22.342  Charging criminal offense for coercive or other improper purpose
	 For cases dealing with this subject, see sec. 12.4292.

	22.343  Deciding to bring successive prosecutions with respect to related, but separate, offenses rather than prosecuting all offenses in single prosecution
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.

	22.344  Charging offenses with respect to which evidence was introduced in prior prosecution of different offense, when trial court admitted evidence at prior prosecution with admonition that district attorney would not be permitted to prosecute offense if he adduced evidence regarding it
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.

	22.345  Charging multiple offenses based on one act or transaction
	22.3451  In general
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶20.

	22.3452  Charging both attempt and conspiracy to commit same offense
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶20.


	22.346  Defendant has no due process right to notice that state is issuing complaint or seeking arrest warrant
	 State v. Dabney, 2003 WI App 108, 264 Wis. 2d 843, 663 N.W.2d 366, at ¶28.

	22.347  Charging crime with more severe penalty when offense with less serious penalty also covers defendant's conduct
	 For cases dealing with this subject, see sec. 22.241.



	22.4  Due Process Requirements Relating To Evidence
	22.41  Relating To Securing Evidence
	22.411  Identification procedures
	 For cases dealing with this subject, see sec. 3.1.

	22.412  Interrogation procedures
	22.4121  Police misinforming an inquiring attorney about their plans concerning suspect they plan to interrogate
	 For cases dealing with this subject, see sec. 2.1971.

	22.4122  Promise to suspect's counsel not to question suspect
	 State v. Lale, 141 Wis. 2d 480, 415 N.W.2d 847 (Ct. App. 1987): 1987 Term, p. 2-7, sec. 2.311.

	22.4123  With respect to use of defendant's involuntary statements, rights conferred by due process clause and Fifth Amendment are coextensive
	 For cases dealing with this subject, see sec. 24.8993.

	22.4124  Need to electronically record statements taken from defendant by law enforcement officer
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶18-20.
	 For cases dealing generally with the suppression of a defendant's statement because it was not recorded, see sec. 2.5462.

	22.4125  Other matters
	 For cases dealing generally with interrogation and confessions, see chapter 2.


	22.413  Securing evidence from suspect's person (e.g., pumping stomach contents)
	 For cases dealing with fourth amendment limitations on securing evidence from suspect's person, see. sec. 1.632.
	 For cases dealing with self-incrimination limitations on securing evidence from suspect's person, see sec. 24.62.

	22.414  No requirement that state collect all possible exculpatory evidence
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 145, sec. 8.337.

	22.415  No requirement that state perform all possible tests on evidence
	 Arizona v. Youngblood, 109 S. Ct. 333 (1988): 1988 Term, p. 22-1, sec. 22.3321.

	22.416  Offering person deal that requires him to "turn in" a certain number of citizens
	 State v. Pence, 150 Wis. 2d 759, 442 N.W.2d 540 (Ct. App. 1989): 1988 Term, p. 22-3, sec. 22.425.


	22.42  Relating To Preserving Evidence
	22.421  Destruction of material evidence
	22.4211  In general
	 Illinois v. Fisher, 124 S. Ct. 1200 (2004).
	 Arizona v. Youngblood, 109 S. Ct. 333 (1988): 1988 Term, p. 22-1, sec. 22.3321.
	 California v. Trombetta, 104 S. Ct. 2528 (1984): 1983 Term, p. 172, sec. 8.352.
	 State v. Bauer, 127 Wis. 2d 125, 377 N.W.2d 175 (1985): 1985 Term, p. 124, sec. 8.341.
	 State v. Walstad, 119 Wis. 2d 483, 351 N.W.2d 469 (1984): 1983 Term, p. 122, sec. 5.8321.
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 171, sec. 8.331.
	 State v. Ehlen, 119 Wis. 2d 451, 351 N.W.2d 503 (1984): 1983 Term, p. 123, sec. 5.8321.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 63, sec. 8.553.
	 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 647 N.W.2d 430, 2001 Term WCA-438, at ¶13-14.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶16-18.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 22-2, sec. 22.4211.
	 State v. Greenwold, 189 Wis. 2d 59, 525 N.W.2d 294 (Ct. App. 1994): 1994 Term, p. 22-2, sec. 22.4211.
	 State v. Greenwold, 181 Wis. 2d 881, 512 N.W.2d 237 (Ct. App. 1994): 1993 Term, p. 22-4, sec. 22.4211.
	 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 (Ct. App. 1988): 1988 Term, p. 22-2, sec. 22.3321.
	 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 (Ct. App. 1988): 1987 Term, p. 22-2, sec. 22.332.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 22-2, sec. 22.332.
	 Ozaukee County v. Flessas, 140 Wis. 2d 122, 409 N.W.2d 408 (Ct. App. 1987): 1986 Term, p. 112, sec. 5.822.
	 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 (Ct. App. 1986): 1986 Term, p. 158, sec. 8.342.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 125, sec. 8.341.
	 State v. Oinas, 125 Wis. 2d 487, 373 N.W.2d 463 (Ct. App. 1985): 1985 Term, p. 125, sec. 8.341.
	 State v. Smith, 125 Wis. 2d 111, 370 N.W.2d 827 (Ct. App. 1985): 1984 Term, p. 145, sec. 8.337.
	 State v. Bauer, 123 Wis. 2d 444, 368 N.W.2d 59 (Ct. App. 1985): 1984 Term, p. 146, sec. 8.341.
	 State v. Disch, 114 Wis. 2d 47, 337 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 124, sec. 5.8323.
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 206, sec. 11.421.
	 State v. Hauf, 109 Wis. 2d 641, 327 N.W.2d 170 (Ct. App. 1982): 1982 Term, p. 94, sec. 5.832.
	 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 641 (Ct. App. 1981): 1981 Term, p. 83, sec. 5.8321.
	 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. App. 1980): 1980 Term, p. 154, sec. 13.66.

	22.4212  Effect of defendant's failure to make timely demand for evidence
	 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 (Ct. App. 1988): 1988 Term, p. 22-2, sec. 22.3321.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 125, sec. 8.341.

	22.4213  Effect of defendant's request for evidence in discovery motion
	 Illinois v. Fisher, 124 S. Ct. 1200 (2004).

	22.4214  Effect of fact that evidence was essential to and determinative of outcome of case, i.e., was central to state's case, or, depending on outcome of testing of it, could become central to defendant's defense
	 Illinois v. Fisher, 124 S. Ct. 1200 (2004).

	22.4215  State and federal due process standards governing destruction of material evidence are the same
	 State v. Greenwold, 189 Wis. 2d 59, 525 N.W.2d 294 (Ct. App. 1994): 1994 Term, p. 22-2, sec. 22.4211.

	22.4216  Post-trial destruction of evidence
	 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 647 N.W.2d 430, 2001 Term WCA-438, at ¶1-19.


	22.422  Deportation of material witness
	 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 (1982): 1981 Term, p. 111, sec. 8.356.


	22.43  Relating To Disclosing Evidence
	22.431  Disclosure of exculpatory evidence
	 For cases dealing with this subject, see sec. 6.81.

	22.432  Disclosure of identity of informant
	22.4321  General principles
	 California v. Trombetta, 104 S. Ct. 2528 (1984): 1983 Term, p. 172, sec. 8.352.
	 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 (1982): 1981 Term, p. 77, sec. 5.67.
	 United States v. Raddatz, 100 S. Ct. 2406 (1980): 1979 Term, p. 100, sec. 8.526.
	 State v. Vanmanivong, 2003 WI 41, 261 Wis. 2d 202, 661 N.W.2d 76, at ¶15-32.
	 State v. Dowe, 120 Wis. 2d 192, 352 N.W.2d 660 (1984): 1984 Term, p. 108, sec. 5.67.
	 State v. Outlaw, 108 Wis. 2d 112, 321 N.W.2d 145 (1982): 1981 Term, p. 78, sec. 5.67.
	 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at ¶1-21.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 17-2, sec. 17.7511.
	 State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 (Ct. App. 1993): 1992 Term, p. 6-30, sec. 6.8912.
	 State v. Fischer, 147 Wis. 2d 694, 433 N.W.2d 647 (Ct. App. 1988): 1988 Term, p. 17-2, sec. 17.71.
	 State v. Outlaw, 104 Wis. 2d 231, 311 N.W.2d 235 (Ct. App. 1981): 1981 Term, p. 80, sec. 5.67.
	 For cases dealing with the evidentiary privilege to refuse to disclose the identity of an informant, see sec. 17.7.

	22.4322  Appellate remedy for trial court's improper failure to disclose identity of informant
	22.43221  When defendant convicted of multiple counts, and informant was witness to activity underlying only certain counts, only those latter counts will be reversed
	 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at ¶1, 19-21.

	22.43222  When trial court failed to follow proper procedures in denying defendant access to informant's identity, conviction will be conditionally reversed, with remand to trial court to follow proper procedures
	 State v. Vanmanivong, 2001 WI App 299, 249 Wis. 2d 350, 638 N.W.2d 348, 2001 Term WCA-192, at ¶19-21.


	22.4323  Related matters
	22.43231  Evidentiary privilege to refuse to disclose identity of informant
	 For cases dealing with this subject, see sec. 17.7.




	22.44  Relating To Accused's Access To Evidence
	22.441  Access to material evidence
	22.4411  In general
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 209, sec. 13.6341.
	 Rock County Department of Social Services v. DeLeu, 143 Wis. 2d 508, 422 N.W.2d 142 (Ct. App. 1988): 1987 Term, p. 42-7, sec. 42.641.
	 State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 (Ct. App. 1986): 1986 Term, p. 70, sec. 3.8111.

	22.4412  State's obligation to retain and preserve material evidence
	 For cases dealing with this subject, see sec. 22.421.

	22.4413  No requirement that state collect all possible exculpatory evidence
	 For cases dealing with this subject, see sec. 22.414.

	22.4414  No requirement that state perform all possible tests on evidence
	 For cases dealing with this subject, see sec. 22.415.

	22.4415  Deportation of material witness
	 For cases dealing with this subject, see sec. 22.422.


	22.442  Access to state's witnesses
	22.4421  Defense access to witnesses during trial in general
	 For cases dealing with this subject, see sec. 8.83.

	22.4422  Prosecutor's obligations relating to communication between prosecution witness and defense counsel
	 For cases dealing with this subject, see sec. 8.832.

	22.4423  Deportation of material witness
	 For cases dealing with this subject, see sec. 22.422.


	22.443  Access to identity of witnesses
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.

	22.444  Access to particular items of evidence
	22.4441  Victim's confidential mental health treatment records
	 For cases dealing with this subject, see secs. 6.89211 and 6.893.

	22.4442  Other items
	 For cases dealing with this subject, see sec. 6.892.


	22.445  Defendant has no right to immunity for witness to obtain witness's testimony
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 28-1, sec. 28.212.
	 For cases dealing with the question whether the failure to immunize a witness so the defendant can obtain his testimony violates the defendant's right to present a defense, see sec. 28.212.

	22.446  Indigent's right to psychiatrist's assistance at state's expense
	 For cases dealing with this subject, see sec. 6.6422.

	22.447  Testing of evidence by state crime lab at defendant's request
	 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. App. 1995): 1994 Term, p. 6-29, sec. 6.896.
	 For cases dealing generally with a defendant's right under sec. 165.79(1), Stats., to have a state crime lab conduct analysis of evidence at this request, see sec. 6.8982.

	22.448  Defendant's due process right to pretrial discovery in general
	 For cases dealing with this subject, see sec. 6.891.

	22.449  Other matters
	22.4491  Accused's entitlement to pretrial psychological examination of victim when state gives notice that it intends to introduce evidence generated by psychological examination of victim by state's experts
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶14.
	 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 (Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642.

	22.4492  Defendant's right to have trial court make in camera inspection of documents or records (e.g., victim's mental health treatment records) that are privileged or protected or in possession of third parties to determine whether they contain exculpatory evidence and to have access to those documents or records if they are found to contain exculpatory evidence after in camera inspection
	 For cases dealing with this subject, see sec. 6.893.

	22.4493  Intimidating defense witness
	 For cases dealing with this subject, see sec. 22.4534.

	22.4494  Arrest of defense witness immediately before trial
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.

	22.4495  Postconviction access to evidence
	22.44951  Accused has no constitutional right to postconviction access to DNA evidence
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).




	22.45  Relating To Presenting Evidence At Trial
	22.451  General principles relating to due process limitations on the introduction of evidence at trial
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	22.452  Knowing use of false evidence
	 Banks v. Dretke, 124 S. Ct. 1256 (2004).
	 California v. Trombetta, 104 S. Ct. 2528 (1984): 1983 Term, p. 172, sec. 8.352.
	 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, p. 110, sec. 8.342.
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 160, sec. 8.345.
	 State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984): 1983 Term, p. 78, sec. 3.812.
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶36.
	 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 (Ct. App. 1995): 1994 Term, p. 22-5, sec. 22.455.
	 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 (Ct. App. 1991): 1990 Term, p. 22-2, sec. 22.452.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 160, sec. 8.345.
	 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 40, sec. 4.38.

	22.453  Prosecutor's interaction with witnesses
	22.4531  Offering witness inducements to testify in particular fashion that rise to level of coercion or provide incentive to perjury
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 159, sec. 8.343.
	 State v. Nerison, 130 Wis. 2d 313, 387 N.W.2d 128 (Ct. App. 1986): 1985 Term, p. 126, sec. 8.344.

	22.4532  Offering or granting concessions to witness (e.g., accomplice) in exchange for testimony against defendant
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶24.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.

	22.4533  Granting witness immunity for future perjury
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 159, sec. 8.343.

	22.4534  Intimidating defense witness
	22.45341  In general
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.
	 For cases dealing with when prosecutorial intimidation of defense witnesses violates a defendant's right to present a defense, see sec. 28.62.

	22.45342  By threat of criminal prosecution
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.
	 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 (Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113.



	22.454  Reliance on, or use of, unreliable evidence
	22.4541  General principles
	22.45411  In general
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).

	22.45412  Evidence that is incredible as a matter of law
	 State v. Nerison, 136 Wis. 2d 37, 401 N.W.2d 1 (1987): 1986 Term, p. 161, sec. 8.347.

	22.45413  Evidence that is inherently unreliable
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶14-17.

	22.45414  Evidence that is shown to be questionable through post-conviction submission of countervailing evidence
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).


	22.4542  Particular contexts
	22.45421  Eyewitness identification testimony
	 For cases dealing with this subject, see sec. 3.1.

	22.45422  DNA evidence
	 For cases dealing with this subject, see sec. 18.676.



	22.455  Prosecutor's calling expert knowing he cannot recall basis for opinion
	 Delaware v. Fensterer, 106 S. Ct. 292 (1985): 1985 Term, p. 133, sec. 8.672.

	22.456  Admission and exclusion of particular evidence
	22.4561  Defendant's refusal to take test for inebriation
	 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 Term, p. 200. sec. 12.7624.
	 For cases dealing with the relevancy and admissibility of this evidence in general, see sec. 13.3621.
	 For cases dealing with self-incrimination limitations on the admissibility of this evidence, see sec. 24.442.

	22.4562  Evidence of other crime on which defendant has been acquitted
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 29-3, sec. 29.811.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 109, sec. 9.6.

	22.4563  Defendant's silence in face of Miranda warning
	 For cases dealing with this subject, see secs. 20.6123 and 20.6125.

	22.4564  Evidence offered to rebut evidence improperly introduced by state
	 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 (1983): 1982 Term, p. 82, sec. 5.141.

	22.4565  Irrelevant evidence
	 State v. Cramer, 91 Wis. 2d 553, 283 N.W.2d 625 (Ct. App. 1979): 1979 Term, p. 101, sec. 8.541.

	22.4566  Relevant evidence
	 Zafiro v. United States, 113 S. Ct. 933 (1993): 1992 Term, p. 22-5, sec. 22.4511.
	 For cases dealing with the exclusion of evidence relevant to element defendant does not contest, see sec. 22.4592.

	22.4567  Videotaped statements of children
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.


	22.457  Prosecutor's use of coerced (i.e., involuntary) statement of witness
	22.4571  In general
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶14-24.

	22.4572  Test for determining when involuntariness of witness's statement renders it inadmissible
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶17-32.

	22.4573  Procedures to be followed in determining when involuntariness of witness's statement renders it inadmissible
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶33-39.

	22.4574  Burden of persuasion and standard of proof on question whether statement should be suppressed
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶38-39.

	22.4575  Application of test to particular circumstances
	 State v. Samuel, 2002 WI 34, 252 Wis. 2d 26, 643 N.W.2d 423, 2001 Term WSC-91, at ¶40-43.


	22.458  Other matters relating to presenting evidence at trial
	22.4581  Use, for impeachment purposes, of statement obtained by questioning defendant after promise made to defense counsel not to engage in such questioning
	 State v. Pickett, 150 Wis. 2d 720, 442 N.W.2d 509 (Ct. App. 1989): 1988 Term, p. 18-2, sec. 18.332.

	22.4582  Having defense witness testify in jail uniform and/or shackles
	 For cases dealing with this subject, see sec. 22.588.

	22.4583  Presenting evidence to jury that has hearing-impaired juror
	 For cases dealing with this subject, see sec. 22.587.

	22.4584  Introduction of evidence relating to alleged crime that defendant had previously been acquitted of committing for purposes of proving guilt of crime for which defendant is being tried
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	22.4585  Defendant's constitutional right to present witnesses and other evidence in his defense in general
	 For cases dealing with this subject, see chapter 28.

	22.4586  Prosecutor's use of leading questions
	 State v. Barnes, 203 Wis. 2d 132, 552 N.W.2d 857 (Ct. App. 1996): 1996 Term, p. 20-1, sec. 20.3612.

	22.4587  Use of defendant's testimony at prior trial at which state introduced evidence relating to present offense as other crimes evidence and trial court informed state it would not be permitted to bring prosecution for present offense if it introduced such evidence
	 State v. Krueger, 224 Wis. 2d 59, 588 N.W.2d 921 (1999): 1998 Term, p. 12-9, sec. 12.6731.

	22.4588  Witness's erroneous testimony regarding number of prior convictions offered to impeach credibility
	 State v. Carnemolla, 229 Wis. 2d 648, 600 N.W.2d 236 (Ct. App. 1999): 1999 Term, p. 16-1, sec. 16.1412.


	22.459  Other matters relating to presenting evidence at trial (cont'd)
	22.4591  Use of judicial notice to establish fact necessary for conviction
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶13-21.

	22.4592  Due process does not require state to refrain from introducing relevant evidence simply because defendant does not contest element to which evidence addressed
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.

	22.4593  Use of prior inconsistent statement as substantive evidence
	 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 (1980): 1979 Term, p. 107, sec. 8.8132.
	 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 (Ct. App. 1979): 1978 Term, p. 56, sec. 5.3231.
	 For cases dealing generally with use of prior inconsistent statements as substantive evidence, see sec. 15.212.

	22.4594  Use of judicial notice to establish fact necessary for conviction
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶18-34.

	22.4595  Use of statements made to defense presentence report preparer
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶20.




	22.5  Due Process Requirements Relating To Criminal Trial
	22.51  Right To Fair Trial In General
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 United States v. Valenzuela-Bernal, 102 S. Ct. 3440 (1982): 1981 Term, p. 109, sec. 8.313.
	 Standefer v. United States, 100 S. Ct. 1999 (1980): 1979 Term, p. 100, sec. 8.523.
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 168, sec. 8.2391.
	 State v. Gavigan, 111 Wis. 2d 150, 330 N.W.2d 571 (1983): 1982 Term, p. 82, sec. 5.141.

	22.52  Relating To Judge
	22.521  Requirement of impartiality
	 For cases dealing with this subject, see sec. 30.5.

	22.522  Decision making
	 For cases dealing with this subject, see sec. 22.82.

	22.523  No need for military judge to be given fixed term of office
	 Weiss v. United States, 114 S. Ct. 752 (1994): 1993 Term, p. 30-14, sec. 30.9911.


	22.53  Relating To Jury
	22.531  Juror impartiality
	 For cases dealing with this subject, see sec. 26.23.

	22.532  Juror competency
	 For cases dealing with this subject, see sec. 26.24.

	22.533  Jury pool representative of fair cross-section of community
	 For cases dealing with this subject, see sec. 26.21.

	22.534  Defendant's right to peremptory challenge to jurors
	22.5341  In general
	 For cases dealing with this subject, see sec. 8.155.

	22.5342  Defendant has no constitutional right to peremptory challenge
	 For cases dealing with this subject, see sec. 8.1554.

	22.5343  Does failure to strike juror for cause, which requires defendant to exercise peremptory strike to remove juror, arbitrarily deny defendant's right to full compliment of peremptory challenges and thus violates due process?
	 For cases dealing with this subject, see sec. 8.158.


	22.535  Need for unanimous verdict
	 For cases dealing with this subject, see sec. 8.681.

	22.536  Presence on jury of hearing-impaired juror
	 For cases dealing with this subject, see sec. 22.587.

	22.537  Juror understanding of English language
	 For cases dealing with this subject, see sec. 26.271.


	22.54  Relating To Defendant's Appearance
	22.541  Shackling and other restraining devices (e.g., taser armband)
	22.5411  General principles for determining when shackling and other restraining devices are required and permitted
	22.54111  In general
	 Deck v. Missouri, 125 S. Ct. 2007 (2005).
	 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 Term, p. 78, sec. 4.892.
	 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 Term, p. 104, sec. 4.861.
	 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 (1995): 1994 Term, p. 22-5, sec. 22.5411.
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶1-34.
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶6-12.
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.
	 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 (Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 22-6, sec. 22.541.
	 State v. Coulthard, 171 Wis. 2d 573, 492 N.W.2d 329 (Ct. App. 1992): 1992 Term, p. 8-26, sec. 8.894.
	 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 (Ct. App. 1989): 1988 Term, p. 22-5, sec. 22.532.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 59, sec. 4.83.

	22.54112  Trial court's affirmative, sua sponte duty to inquire into necessity for device once court becomes aware of it
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶32-34.

	22.54113  Trial court may not defer to, or rely primarily on, law enforcement procedures; it must independently determine risk particular defendant poses for violence or escape
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶33.

	22.54114  Need to set forth reasons in record justifying restraining devices
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶33.


	22.5412  Waiver of right to complain about shackling and other restraining devices
	22.54121  In general
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶15-16.

	22.54122  By declining offer of clothing that would conceal restraining device
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶15-16.

	22.54123  Need to instruct jury that restraint is not to be considered in assessing proof and determining guilt

	22.5413  Need to instruct jury that restraint is not to be considered in assessing proof and determining guilt
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶33.

	22.5414  At sentencing phase in capital case
	 Deck v. Missouri, 125 S. Ct. 2007 (2005).
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶11.

	22.5415  Need to show prejudice; harmless error
	22.54151  Defendant need not demonstrate actual prejudice to make out a due process violation when shackling or other restraints are improperly employed; shackling is "inherently prejudicial"
	 Deck v. Missouri, 125 S. Ct. 2007 (2005).
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶9.

	22.54152  Improper shackling may be harmless error when shackling not visible to jury
	 State v. Grinder, 190 Wis. 2d 541, 527 N.W.2d 326 (1995): 1994 Term, p. 22-5, sec. 22.5411.


	22.5416  At proceedings other than those conducted before jury
	22.54161  Plea hearing
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶6-12.

	22.54162  Sentencing hearing
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶6-12.


	22.5417  In case of deaf defendant
	22.54171  In general
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶6-12.

	22.54172  At plea hearing
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶6-12.

	22.54173  At sentencing
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶6-12.


	22.5418  Constitutional rights other than due process that are arguably implicated in shackling
	22.54181  Right to be meaningfully present at proceedings
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶6.

	22.54182  Right to assistance of counsel
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶6.


	22.5419  Other matters
	22.54191  Burden of proof on factual questions relating to whether shackling violated due process or other constitutional rights
	 State v. Russ, 2006 WI App 9, 289 Wis. 2d 65, 709 N.W.2d 483, at ¶7-8.

	22.54192  Juror's observation of defendant in restraints outside courtroom
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.



	22.542  Clothing (e.g., prison garb)
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 Deck v. Missouri, 125 S. Ct. 2007 (2005).
	 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 Term, p. 78, sec. 4.892.
	 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 Term, p. 104, sec. 4.861.
	 State v. Schaller, 199 Wis. 2d 23, 544 N.W.2d 247 (Ct. App. 1995): 1995 Term, p. 8-14, sec. 8.6912.
	 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 (Ct. App. 1989): 1988 Term, p. 22-5, sec. 22.532.

	22.543  Gagging
	 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 Term, p. 78, sec. 4.892.

	22.544  Accompaniment by uniformed security officers
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 Term, p. 78, sec. 4.892.
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211.
	 State v. Clifton, 150 Wis. 2d 673, 443 N.W.2d 26 (Ct. App. 1989): 1988 Term, p. 22-5, sec. 22.532.
	 For cases dealing generally with the deployment of uniformed security officers in the courtroom, see sec. 8.8984.


	22.55  Relating To Defendant's Ability To Comprehend, And Intelligently Participate In, Proceedings
	22.551  Requirement of competency
	22.5511  Competency to proceed to trial
	 For cases dealing with this subject, see sec. 6.63.

	22.5512  Competency to proceed with postconviction motion and appeal
	 For cases dealing with this subject, see sec. 10.165.

	22.5513  Competency to proceed in probation or parole revocation proceedings
	 For cases dealing with this subject, see sec. 41.31291.


	22.552  Need for interpreter for one who does not understand English
	 For cases dealing with this subject, see sec. 30.971.

	22.553  Need for interpreter for hearing impaired
	22.554  Trial of one suffering from amnesia
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 50, sec. 2.712.
	 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 (Ct. App. 1994): 1994 Term, p. 22-7, sec. 22.552.
	 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 557 (Ct. App. 1987): 1986 Term, p. 163, sec. 8.353.


	22.56  Relating To Presenting Evidence
	22.561  In general
	 For cases dealing with this subject, see sec. 22.45.

	22.562  Defendant's right to present a defense
	 For cases dealing with this subject, see chapter 28.


	22.57  Relating To Submission Of Case To, And Decision By, Jury Or Other Fact Finder
	22.571  Prosecutor's change in theory of case
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 95, sec. 8.353.

	22.572  Right to have jury consider defendant's defense
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 145, sec. 8.338.
	 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 (1982): 1981 Term, p. 186, sec. 12.932.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 92, sec. 4.791.
	 For cases dealing with the defendant's right to have the jury instructed on his theory of defense, see sec. 8.534.

	22.573  Right to lesser-included offense instruction
	 For cases dealing with this subject, see sec. 31.35.

	22.574  Sending exhibits to jury room during deliberations
	22.5741  Written or transcribed statement of witness
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 97, sec. 4.62.
	 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 (Ct. App. 1986): 1986 Term, p. 87, sec. 4.62.

	22.5742  Defendant's written confession or transcription of defendant's oral confession

	22.575  Determination of guilt
	22.5751  Proof beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 30.3.

	22.5752  Presumption of innocence
	 For cases dealing with this subject, see sec. 30.94.

	22.5753  Requirement of juror unanimity
	 For cases dealing with this subject, see sec. 8.681.

	22.5754  Need for jury agreement on particular means by which single offense committed
	 For cases dealing with this subject, see sec. 8.6821.


	22.576  Matters relating to verdict
	22.5761  In general
	 For cases dealing with this subject, see sec. 8.68.

	22.5762  Need for sufficient specificity in verdict to identify act or alternative acts on which guilt is predicated
	 For cases dealing with this subject, see sec. 8.6898.

	22.5763  Inconsistent verdicts
	 For cases dealing with this subject, see sec. 8.683.


	22.577  Single trial before same fact finder on inconsistent defenses
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 81, sec. 8.5195.

	22.578  Conviction upon charge not made or upon charge not tried
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 128, sec. 8.359.

	22.579  Other matters relating to submission of case to, and decision by, jury or other fact finder
	22.5791  Need for reinstruction not indicative of denial of right to fair trial
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 52, sec. 4.545.

	22.5792  When two modes of proof of guilt submitted to jury, need for sufficient evidence to prove both
	 For cases dealing with this subject, see sec. 19.551.

	22.5793  Effect of constitutional invalidity of one basis on which guilty verdict may have been predicated when evidence sufficient to support another basis of liability
	 For cases dealing with this subject, see sec. 21.54.

	22.5794  Effect of insufficiency of evidence as to one basis upon which guilty verdict may have been predicated when evidence sufficient to support another basis of liability
	 For cases dealing with this subject, see sec. 19.551.

	22.5795  Requirement that jury receive proper instructions that fully and fairly inform it of law to apply
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 6-27, sec. 6.9414.

	22.5796  Defendant cannot be convicted of nonexistent crime
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.

	22.5797  Defendant may not be convicted except on the evidence adduced against him
	22.57971  In general
	 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432.

	22.57972  Prosecutor's comment on defendant's courtroom demeanor
	 State v. Norwood, 161 Wis. 2d 676, 468 N.W.2d 741 (Ct. App. 1991): 1990 Term, p. 8-7, sec. 8.432.




	22.58  Relating To Other Trial Matters
	22.581  Deployment of uniformed law enforcement officers in courtroom during trial
	 For cases dealing with this subject, see secs. 8.8984 and 22.544.

	22.582  Television, radio and photographic coverage of criminal trial
	22.5821  In general
	 Chandler v. Florida, 101 S. Ct. 802 (1981): 1980 Term, p. 59, sec. 4.84.
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 30-1, sec. 30.21.
	 For cases dealing generally with television, radio and photographic coverage of criminal trial, see sec. 8.892.

	22.5822  Defendant's right to removal of microphone from defense table
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 30-1, sec. 30.21.


	22.583  Spectator conduct
	22.5831  In general
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 For cases dealing generally with spectator conduct at trial, see sec. 8.8941.

	22.5832  Wearing button displaying victim's image
	 Carey v. Musladin, 127 S. Ct. 649 (2006).
	 For cases dealing generally with spectators wearing buttons displaying victim's image at trial, see sec. 8.8942.


	22.584  Maintenance of proper decorum at trial
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 55, sec. 4.841.

	22.585  Prosecutor's closing argument
	 For cases dealing with this subject, see sec. 8.464.

	22.586  Compelling defendant to take antipsychotic drug during trial
	 Sell v. United States, 123 S. Ct. 2174 (2003).
	 Riggins v. Nevada, 112 S. Ct. 1810 (1992): 1991 Term, p. 8-19, sec. 8.831.

	22.587  Presence on jury of hearing-impaired juror
	 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶17.
	 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582.
	 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 (Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581.

	22.588  Relating to defense witness's appearance
	22.5881  Shackling and other restraints
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542.
	 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 (Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548.

	22.5882  Clothing (e.g., jail uniform)
	 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 650 N.W.2d 885, 2002 Term WCA-56, at ¶1-22.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542.
	 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 (Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548.


	22.589  Other matters
	22.5891  Presence of spectators with distinguishing dress or adornments that might prejudice jury
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211.

	22.5892  Juror's sleeping during testimony
	 State v. Hampton, 217 Wis. 2d 614, 579 N.W.2d 260 (Ct. App. 1998): 1997 Term, p. 6-31, sec. 6.9711.
	 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582.

	22.5893  Presence on jury of person who does not understand English language
	 For cases dealing with this subject, see sec. 26.271.

	22.5894  Fair trials require comprehension of the spoken word by parties, by witnesses, and by fact-finders
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶13.
	 For cases dealing with the need for an interpreter for the defendant, see sec. 30.971.
	 For cases dealing with the need for a juror to understand the English language, see sec. 26.271.
	 For cases dealing with the need for a witness to comprehend the spoken word, see sec. 20.3878.

	22.5895  Defendant's right to be present at all stages of trial
	 For cases dealing with this subject, see sec. 8.811.

	22.5896  Problems relating to bailiff who has charge of jury during trial
	 For cases dealing with this subject, see sec. 8.8952.




	22.6  Due Process Requirements Relating To Punishment For Criminal Offense
	22.61  Prescribing Punishment
	22.611  In general
	 Hudson v. United States, 118 S. Ct. 488 (1997): 1997 Term, p. 22-4, sec. 22.611.
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 36-2, sec. 36.1821, and p. 22-2, sec. 22.2111.

	22.612  Requirement, in controlled substances prosecution, that weight of the carrier medium must be included when determining the appropriate sentencing
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 36-2, sec. 36.1821.

	22.613  Limitations on punishment for strict liability criminal offense
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 For cases dealing with due process limitations on the creation of a strict-liability criminal offense, see sec. 22.22.
	 For cases dealing generally with strict liability for criminal offenses, see sec. 31.76.

	22.614  Requirement of clarity in statute prescribing penalty
	 For cases dealing with this subject, see sec. 22.1423.

	22.615  It is not arbitrary or irrational and, therefore, not a violation of due process, to impose a more severe punishment for a second or subsequent offense
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶11.

	22.616  It is not arbitrary or irrational and, therefore, not a violation of due process, to prescribe life imprisonment without parole for persons previously committing two serious felonies while requiring only one prior serious sex offense to impose that punishment
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶1-36.

	22.617  Due process not violated by increasing penalty for offense of drunk driving based on events (e.g., instances of drunk driving or convictions for drunk driving) that occurred after commission of present offense
	 For cases dealing with this subject, see sec. 37.21723.

	22.618  Due process not violated by prescribing enhanced penalty for offense when it is committed in school zone
	 For cases dealing with this subject, see sec. 31.6612.


	22.62  Imposing Punishment
	22.621  Requirement of credit on sentence for time served on earlier invalid sentence or probation
	22.6211  In general
	 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, p. 72, sec. 3.673.
	 State v. Aytch, 154 Wis. 2d 508, 453 N.W.2d 906 (Ct. App. 1990): 1989 Term, p. 9-22, sec. 9.511.
	 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 (Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922.
	 For cases dealing with whether the protection from double jeopardy requires that a defendant receive credit for time served on conviction that has been set aside when he is reconvicted and resentenced, see sec. 29.778.

	22.6212  When earlier sentence is unrelated to present sentence on which credit is sought
	 State v. Allison, 99 Wis. 2d 391, 299 N.W.2d 286 (Ct. App. 1980): 1980 Term, p. 79, sec. 6.31.


	22.622  Required disclosure of presentence report to defendant
	 For cases dealing with this subject, see sec. 9.192.

	22.623  Defendant's due process rights at sentencing hearing
	 For cases dealing with this subject, see sec. 9.13.

	22.624  Defendant's right to be present at sentencing proceeding
	 For cases dealing with this subject, see sec. 9.132.

	22.625  Lack of specific guidelines controlling imposition of consecutive sentences does not violate due process
	 State v. Anderson, 163 Wis. 2d 342, 471 N.W.2d 279 (Ct. App. 1991): 1990 Term, p. 9-13, sec. 9.412.

	22.626  When state attempts to enhance punishment because defendant is recidivist, due process does not require state to prove validity of prior conviction by clear and convincing evidence
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 31.6232.

	22.627  Different procedures, under Wis. Stat. §§ 346.65(2) and 973.12(1), for establishing prior offenses that render defendant subject to increased punishment does not violate due process
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 37-5, sec. 37.2151.

	22.628  Using different standard for proving prior convictions that subject defendant to increased punishment for being repeat offender under Wis. Stat. § 343.44(2), than is used under Wis. Stat. § 973.12(1), does not violate due process
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.

	22.629  Other matters
	22.6291  Insofar as proof of sentencing factors is concerned, application of preponderance-of-evidence standard at sentencing generally satisfies due process
	 For cases dealing with this subject, see sec. 9.1963.

	22.6292  Court's consideration of evidence contained in sealed document to which defendant has no access
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶41-43.

	22.6293  Due process principles governing trial court's exercise of sentencing discretion have not changed with advent of truth-in-sentencing; greater specification of reason for sentence imposed not constitutionally required
	 For cases dealing with this subject, see secs. 9.2185 and 9.2196.

	22.6294  Comparative information on sentencing practices, or sentencing guidelines, are not required in order to impose constitutionally valid sentence
	 For cases dealing with this subject, see sec. 9.2197.

	22.6295  When punishment for multiple offenses is prohibited by legislature, imposition of punishment for multiple offenses violates due process
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶33.
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶9-10, 21.

	22.6296  Prosecutor's obligation to comply with plea agreement at sentencing
	 For cases dealing with this subject, see sec. 7.153.



	22.63  Increasing Punishment
	22.631  What constitutes increase in punishment that will trigger due process limitations on increasing punishment; determining whether increase in sentence has occurred
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶18-20.

	22.632  Upon reconviction after original conviction set aside or reversed
	22.6321  In general
	 Alabama v. Smith, 109 S. Ct. 2201 (1989): 1988 Term, p. 9-11, sec. 9.4711.
	 Poland v. Arizona, 106 S. Ct. 1749 (1986): 1985 Term, p. 55, sec. 3.6914.
	 Texas v. McCullough, 106 S. Ct. 976 (1986): 1985 Term, p. 95, sec. 6.492.
	 Wasman v. United States, 104 S. Ct. 3217 (1984): 1983 Term, p. 149, sec. 6.497.
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 111, sec. 8.355.
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶28-59.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 96 (1984): 1983 Term, p. 151, sec. 6.57.
	 State v. Stubbendick, 110 Wis. 2d 693, 329 N.W.2d 399 (1983): 1982 Term, p. 108, sec. 6.491.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶14.
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶8-15.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37.
	 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 647 N.W.2d 405, 2001 Term WCA-432, at ¶15.
	 State v. Tarwid, 147 Wis. 2d 95, 433 N.W.2d 255 (Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 9-11, sec. 9.4711.
	 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 (Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922.
	 Rohl v. State, 90 Wis. 2d 18, 279 N.W.2d 722, 279 N.W.2d 731 (Ct. App. 1979): 1978 Term, p. 68, sec. 6.46.
	 For cases dealing generally with increasing sentence upon reconviction after reversal or setting aside of original conviction, see sec. 9.4954.
	 For cases dealing with equal protection limitations on increasing sentence upon reconviction after reversal or setting aside of original conviction, see sec. 23.636.
	 For cases dealing with double jeopardy limitations on increasing sentence upon reconviction after reversal or setting aside of original conviction, see sec. 29.63.

	22.6322  Presumption of Judicial vindictiveness
	 For cases dealing with this subject, see sec. 22.6332.


	22.633  Upon resentencing after original sentence set aside or reversed
	22.6331  In general
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶32-80.
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶28-59.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 170 (1981): 1980 Term, p. 81, sec. 6.513.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶14.
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶8-18.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37.
	 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 647 N.W.2d 405, 2001 Term WCA-432, at ¶1-18.
	 State v. Solles, 169 Wis. 2d 566, 485 N.W.2d 457 (Ct. App. 1992): 1991 Term, p. 9-24, sec. 9.4912.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.21.
	 For cases dealing generally with increasing sentence after original sentence set aside or reversed, see sec. 9.4955.
	 For cases dealing with double jeopardy limitations on resentencing after original sentence set aside or reversed, see sec. 29.64.

	22.6332  Presumption of judicial vindictiveness
	22.63321  When presumption arises in general
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶33-56.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶15-17.
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶8-16.

	22.63322  Presumption does not arise when defendant is resentenced by different judge at his request due to non-judicial defect at original sentencing hearing and resentencing was granted by original court in which defect occurred
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶33-56.

	22.63323  Rebutting presumption: in general
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶57-80.
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶8-16.

	22.63324  Rebutting presumption:  new factors that can rebut presumption include all relevant sentencing factors; they are not limited to defendant's conduct
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶57-80.

	22.63325  Rebutting presumption:  victim's deteriorated condition since original sentence can provide nonvindictive justification for imposition of more severe sentence
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶57-80.

	22.63326  New increased sentence that implements original dispositional scheme is not tainted by vindictiveness
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶16.



	22.634  Upon resentencing after related conviction set aside or reversed
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶28-59.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶1-37.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.
	 For cases dealing generally with increasing a sentence after a related conviction has been set aside or reversed, see sec. 9.4956.
	 For cases dealing with double jeopardy limitations on resentencing after related conviction set aside or reversed, see sec. 29.65.

	22.635  Eliminating presentence incarceration credit after such credit initially granted
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72.

	22.636  Absent double-jeopardy violation, due process clause does not prohibit imposition of capital punishment after original imposition of life imprisonment set aside on appeal
	 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 2002 Term USSC-6.

	22.637  Increasing extended supervision portion of sentence to comply with provision imposing minimum period of extended supervision
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶1-18.

	22.638  Appellate review of question whether increase in punishment violates due process
	22.6381  Standard of review
	 State v. Sturdivant, 2009 WI App 5, 316 Wis. 2d 197, 763 N.W.2d 185, at ¶7.



	22.64  Other Matters Relating To Punishing Criminal Offense
	22.641  Defendant cannot be punished for nonexistent crime
	 For cases dealing with this subject, see sec. 22.5796.

	22.642  Juvenile's right to credit on disposition for pretrial time spent in secured detention
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.

	22.643  Extending period of confinement under intensive sanctions program
	 For cases dealing with this subject, see sec. 9.49633.

	22.644  Defendant does not have constitutional right to notice or hearing before court corrects clerical error in sentence portion of judgment of conviction
	 State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244, 618 N.W.2d 857, 2000 Term WSC-6, at ¶29.

	22.645  Consistency, with due process, of requiring person convicted of crime that lacks sexual element (e.g., false imprisonment of minor) to comply with sex offender reporting requirement
	 For cases dealing with this subject, see sec. 47.87224.



	22.7  Due Process Requirements Relating To Proceedings Other Than Criminal Trial
	22.71  Investigative Proceedings
	22.711  Grand jury proceeding
	22.7111  Non-discriminatory selection of members of grand jury
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4.12222.
	 For cases dealing generally with discrimination in the selection of members of the grand jury, see sec. 4.1212.

	22.7112  Non-discriminatory selection of grand jury foreman
	 Campbell v. Louisiana, 118 S. Ct. 1419 (1998): 1997 Term, p. 4-1, sec. 4.12222.
	 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 Term, p. 41, sec. 2.192.
	 For cases dealing generally with discrimination in the selection of the grand jury foreman, see sec. 4.1222.


	22.712  John Doe proceeding
	22.7121  Requiring defendant in John Doe proceeding to make statements under oath, thus subjecting him to possible charges of false swearing
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 112, sec. 8.3582.

	22.7122  Law enforcement officer's questioning of witness does not constitute violation of due process
	 For cases dealing with this subject, see sec. 4.213.



	22.72  Pretrial Proceedings In Criminal Prosecution
	22.721  Initial appearance
	22.7211  Requirement of prompt initial appearance
	 For cases dealing with this subject, see sec. 6.321.


	22.722  Preventive detention
	22.7221  Constitutionality of preventive detention
	 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 Term, p. 10-4, sec. 10.512.
	 United States v. Salerno, 107 S. Ct. 2095 (1987): 1986 Term, p. 34, sec. 2.4231.
	 Schall v. Martin, 104 S. Ct. 2403 (1984): 1983 Term, p. 243, sec. 13.1514.

	22.7222  Procedures required by due process

	22.723  Motion to suppress
	 United States v. Raddatz, 100 S. Ct. 2406 (1980): 1979 Term, p. 100, sec. 8.525.

	22.724  Entry of plea
	 For cases dealing with the prosecutor's obligation to comply with plea agreement, see sec. 7.15.
	 For cases dealing with the trial court's obligations in accepting guilty plea, see sec. 7.21.

	22.725  Withdrawal or substitution of counsel
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.

	22.726  "Reverse waiver" proceedings
	 State v. Hazen, 198 Wis. 2d 554, 543 N.W.2d 503 (Ct. App. 1995): 1995 Term, p. 42-1, sec. 42.111.
	 For cases dealing generally with the constitutionality of "reverse waiver" proceedings, see sec. 42.112.


	22.73  Sentencing
	 For cases dealing with this subject, see sec. 22.62.

	22.74  Commitments Associated With Criminal Proceeding
	22.741  General due process principles and requirements governing commitments associated with criminal proceeding
	22.7411  Nature and duration of commitment must bear reasonable relationship to purpose for which person committed
	 State v. Ransdell, 2001 WI App 202, 247 Wis. 2d 613, 634 N.W.2d 871, 2001 Term WCA-54, at ¶5.


	22.742  Incompetency commitment
	22.7421  In general
	 For cases dealing generally with incompetency commitments, see sec. 6.63.

	22.7422  Duration of commitment
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335.
	 State v. Moore, 161 Wis. 2d 104, 467 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.6311.


	22.743  Commitment of one found not guilty by reason of mental disease or defect
	22.7431  Original commitment
	 For cases dealing with this subject, see sec. 8.78.

	22.7432  Reexamination and release of those found not guilty by reason of mental disease or defect
	22.74321  Differing standards for civil and criminal reexamination
	 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 (1979): 1978 Term, p. 75, sec. 7.51.

	22.74322  Once insanity acquittee no longer suffers from a mental illness, may he continue to be confined based on dangerousness alone?
	 Foucha v. Louisiana, 112 S. Ct. 1780 (1992): 1991 Term, p. 10-4, sec. 10.512.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 (1995): 1994 Term, p. 10-11, sec. 10.512.


	22.7433  Recommitment after conditional release
	 For cases dealing with this subject, see sec. 10.582.


	22.744  Sex crimes commitment
	22.7441  Original commitment
	 For cases dealing generally with sex crimes commitments, see sec. 9.7.

	22.7442  Extension of sex crimes commitment
	 For cases dealing with this subject, see sec. 9.7532.


	22.745  Sexually violent person (ch. 980) commitment
	22.7451  Consistency of proceeding with requirement of due process in general
	 For cases dealing with this subject, see secs. 10.715 and 10.7923.
	 For cases dealing generally with the constitutionality of the statute creating commitments of sexually violent persons, see sec. 10.711.

	22.7452  Unreasonable delay in holding probable cause hearing
	 For cases dealing with this subject, see sec. 10.72624.

	22.7453  Consistency with due process of failure of responsible government agencies to comply with trial-court orders directing that person committed under ch. 980 be placed in community under supervised release when such failure results from inability to find suitable placement
	 For cases dealing with this subject, see secs. 10.71529 and 10.71542.



	22.75  Probation And Parole Proceedings
	22.751  Parole grant
	 For cases dealing with this subject, see sec. 41.22.

	22.752  Parole recision
	 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, p. 140, sec. 11.25.
	 For cases dealing generally with parole recision, see sec. 41.26.

	22.753  Mandatory release on parole
	22.7531  No need for hearing before mandatory release on parole
	 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 497 (Ct. App. 1990): 1989 Term, p. 9-20, sec. 9.4931.


	22.754  Probation or parole revocation
	22.7541  In general
	 For cases dealing with this subject, see sec. 41.312.

	22.7542  Forfeiture of good time upon parole revocation
	 State ex rel. Grant v. Department of Corrections, 192 Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 Term, p. 9-16, sec. 9.4991.
	 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 121, sec. 11.381.
	 For cases dealing generally with the forfeiture of good time upon parole revocation, see sec. 41.38.

	22.7543  Revocation of indigent's probation for failure to pay fine or make restitution
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 106, sec. 6.471.
	 For cases dealing with the imprisonment for indigent's failure to pay fine, see sec. 9.4732.
	 For cases dealing with the requirement of consideration of ability to pay when restitution is imposed, see sec. 9.63433.
	 For cases dealing generally with the revocation of probation for failure to pay fine, see sec. 9.6352.
	 For cases dealing generally with the revocation of probation for failure to pay restitution, see sec. 9.63471.
	 For cases dealing with equal protection limitations on revocation of indigent's probation for failure to pay fine or make restitution, see sec. 23.33.

	22.7544  When delay in holding final revocation hearing violates defendant's right to due process
	 For cases dealing with this subject, see sec. 41.3625.

	22.7545  Not violation of due process to revoke probation after defendant's refusal to admit guilt as necessary part of successful participation in sex offender treatment program even though defendant has entered Alford plea
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.

	22.7546  Need for competency determination
	 For cases dealing with this subject, see sec. 41.31291.

	22.7547  Refusal to grant credit against sentence for time successfully spent on parole does not deny due process
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.

	22.7548  Not violation of due process to revoke probation after defendant's refusal to admit guilt as necessary part of successful participation in sex offender treatment program even though defendant has entered Alford plea
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, 41.4332.


	22.755  Extension of probation
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311.
	 For cases dealing generally with the extension of probation, see sec. 9.64.

	22.756  Modification of probation conditions
	 For cases dealing with this subject, see sec. 9.6253.


	22.76  Postconviction Proceedings
	22.761  Motion for new trial
	22.7611  Based on newly discovered evidence
	 For cases dealing with this subject, see sec. 22.871.

	22.7612  Requirement of defendant's competency during postconviction proceedings
	 For cases dealing with this subject, see sec. 10.1651.


	22.762  Appeal
	22.7621  Defendant's constitutional right to appeal in general
	 For cases dealing with this subject, see sec. 11.957.

	22.7622  Right to appeal cannot be extinguished by attorney's incompetence or criminal justice system's failures
	 State v. Harris, 149 Wis. 2d 943, 440 N.W.2d 364 (1989): 1988 Term, p. 22-3, sec. 22.342.

	22.7623  Lack of counsel's aid in preparing petition for supreme court review of court of appeals' decision
	 For cases dealing with this subject, see sec. 25.174.

	22.7624  Incomplete record of proceedings in trial court
	 For cases dealing with this subject, see sec. 22.873.

	22.7625  Affirmance of conviction on basis other than that considered by trier of fact
	 For cases dealing with this subject, see sec. 11.841.

	22.7626  Requirement of defendant's competency during postconviction proceedings
	 For cases dealing with this subject, see sec. 10.1651.


	22.763  Postconviction (i.e., sec. 974.06) motion
	22.7631  Denial of counsel's assistance in pursuing postconviction relief
	 For cases dealing with this subject, see sec. 22.8451.

	22.7632  No need to follow Anders (i.e., no merit) procedures when appointed counsel finds no meritorious issues in postconviction proceeding where defendant has no constitutional right to appointed counsel
	 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 Term, p. 135, sec. 7.271.
	 For cases dealing generally with no-merit reports, see secs. 11.8945 and 25.596.

	22.7633  Requirement of defendant's competency during postconviction proceedings
	 For cases dealing with this subject, see sec. 10.1651.


	22.764  Habeas corpus
	22.7641  Stay of successful habeas petitioner's release pending appeal
	 For cases dealing with this subject, see sec. 10.684.



	22.77  Implied Consent Proceedings
	22.771  Failure to warn person arrested for drunk driving that refusal to submit to chemical breath test can be used against him at trial
	 For cases dealing with this subject, see sec. 13.36214.

	22.772  Revocation of operator's license for failure to submit to chemical testing under implied consent law
	 For cases dealing with this subject, see sec. 44.412.

	22.773  Notice of intent to revoke satisfies due process requirement of notice
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.

	22.774  Due process does not require that notice of intent to revoke be served immediately following refusal
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.

	22.775  Informing driver that, if any tests resulted in BAC of 0.10 percent or more, his license would be suspended
	 For cases dealing with whether this admonishment violates due process, see sec. 44.2332.

	22.776  Failure to inform person arrested for drunk driving that e or she has no right to counsel before administration of test for intoxication
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.

	22.777  Statutorily prescribed "Informing the Accused" form does not either overstate consequences of refusal or understate what may occur if test shows prohibited blood alcohol concentration and, therefore, does not deny accused's right to due process
	 For cases dealing with this subject, see sec. 44.2385.

	22.778  Informing defendant of obligations, rights and penalties under implied consent law
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶37-41.


	22.78  Juvenile Delinquency Proceedings
	22.781  In general
	 For cases dealing with this subject, see sec. 42.14.

	22.782  Hearing for imposition of sanctions for violation of conditions of dispositional order
	 For cases dealing with this subject, see sec. 42.2851.

	22.783  Juvenile's right to credit on disposition for pretrial time spent in secure detention
	 For cases dealing with this subject, see sec. 22.642.

	22.784  No due process right to jury trial in juvenile delinquency proceeding
	 For cases dealing with this subject, see sec. 42.542.

	22.785  Delay in filing complaint in criminal case to avoid juvenile court jurisdiction
	 For cases dealing with this subject, see secs. 42.42 and 42.92.

	22.786  Delay in filing waiver petition until juvenile is older, thus making it more likely that waiver will be ordered
	 For cases dealing with this subject, see sec. 42.8181.


	22.79  Other Proceedings
	22.791  Forfeiture of seized firearms and other contraband
	 State v. Williams, 148 Wis. 2d 852, 436 N.W.2d 924 (Ct. App. 1989): 1988 Term, p. 1-26, sec. 1.983.

	22.792  Administrative Proceedings
	22.7921  Consultation with hearing examiner regarding credibility of witnesses before agency reverses hearing examiner's decision
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 206, sec. 11.371.


	22.793  Federal forfeiture of property used in, or proceeds from, drug offenses
	22.7931  Need to afford owner notice and opportunity to be heard before seizure of real property
	 United States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 47.1511.


	22.794  Courts martial
	22.7941  No need for military judge to have fixed term of office
	 Weiss v. United States, 114 S. Ct. 752 (1994): 1993 Term, p. 30-14, sec. 30.9911.


	22.795  Sexually violent person (chap. 980) commitments
	 For cases dealing with this subject, see sec. 22.745.

	22.796  Contempt proceeding
	 For cases dealing with this subject, see sec. 47.366.

	22.797  Forfeiture of property used in or derived from criminal activity
	 Bennis v. Michigan, 116 S. Ct. 994 (1996): 1995 Term, p. 47-1, sec. 47.161.

	22.798  Forfeiture of vehicle under Wis. Stat. § 346.65(6)
	 For cases dealing with this subject, see sec. 47.192.

	22.799  Other proceedings
	22.7991  Pardon, clemency, and commutation proceedings
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 10-42, sec. 10.8111.

	22.7992  Termination of intensive sanctions and return to prison
	 For cases dealing with this subject, see sec. 9.4964.

	22.7993  Declaration and abatement of nuisances
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.




	22.8  Due Process Requirements Relating To Other Matters
	22.81  Relating To Penalizing Accused's Exercise Of Rights
	22.811  General principles
	22.8111  In general
	 State v. Church, 2003 WI 74, 262 Wis. 2d 678, 665 N.W.2d 141, at ¶28.


	22.812  Use of defendant's pretrial silence
	 For cases dealing with this subject, see secs. 8.4211, 8.4212, and 20.612.

	22.813  Use of defendant's invocation of right to counsel
	 For cases dealing with this subject, see secs. 8.422 and 20.62.

	22.814  Penalizing defendant's exercise of rights by increasing charges or penalty
	22.8141  General principles
	22.81411  In general
	 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶42-49.
	 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 (Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134.
	 For cases dealing generally with penalizing or burdening the exercise of constitutional rights, see sec. 21.22.

	22.81412  Circumstances under which increase in charges gives rise to presumption of prosecutorial vindictiveness: in general
	 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶42-49.
	 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 (Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134.

	22.81413  Circumstances under which increase in charges gives rise to presumption of prosecutorial vindictiveness: presumption does not arise when additional charges relate to separate and distinct course of criminal conduct
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶45.


	22.8142  Increasing sentence recommendation after defendant rejects proffered plea bargain and goes to trial
	 State v. Kaster, 148 Wis. 2d 789, 436 N.W.2d 891 (Ct. App. 1989): 1988 Term, p. 11-10, sec. 11.811.

	22.8143  Increasing charges after defendant invokes right to appeal and obtains reversal of conviction
	22.81431  In general
	 United States v. Broce, 109 S. Ct. 757 (1989): 1988 Term, p. 22-3, sec. 22.4312.
	 Thigpen v. Roberts, 104 S. Ct. 2916 (1984): 1983 Term, p. 173, sec. 8.354.
	 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶42-49.
	 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 (Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134.
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 22-3, sec. 22.4312.

	22.81432  Adding charges based on separate and distinct course of criminal conduct
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶45.


	22.8144  Increasing sentence after defendant successfully challenges conviction or sentence, or related conviction or sentence
	 For cases dealing with this subject, see secs. 22.631, 22.632, and 22.633.

	22.8145  Taking away pretrial sentence credit improperly awarded when defendant appeals seeking even more credit
	 State v. Riley, 175 Wis. 2d 214, 498 N.W.2d 884 (Ct. App. 1993): 1992 Term, p. 9-12, sec. 9.3221.

	22.8146  Threat of higher or additional charge if defendant refuses to plead guilty
	 For cases dealing with this subject, see sec. 7.133.

	22.8147  Proceeding to trial on multiple charges after first trial has resulted in mistrial on original charge and defendant refuses to accept plea bargain calling for plea to original charge
	 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134.
	 State v. Johnson, 223 Wis. 2d 85, 588 N.W.2d 330 (Ct. App. 1998): 1998 Term, p. 22-5, sec. 22.8134.


	22.815  Penalizing defendant's exercise of right to appeal by offering less favorable plea bargain after successful appeal than was offered before initial trial
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶26-32.

	22.816  Other penalizing of accused's exercise of rights

	22.82  Relating To Trial Court's Decision Making
	22.821  Decision without explanation of reasons for it
	 Harris v. Rivera, 102 S. Ct. 460 (1981): 1981 Term, p. 110, sec. 8.352.

	22.822  Change in trial court's ruling after defendant relied on it
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 168, sec. 8.2391.
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 113, sec. 8.871.


	22.83  Relating To Enforcement Of Promises Or Representations Made By Prosecutor Or Other State Agent
	22.831  In general
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶21.
	 State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 425 (Ct. App. 1996): 1996 Term, p. 10-27, sec. 10.73322.

	22.832  In plea bargaining context
	22.8321  Prosecutor's withdrawal from plea bargain accepted by defendant
	 For cases dealing with this subject, see sec. 7.152.

	22.8322  Prosecutor's obligation to comply with plea agreement
	 For cases dealing with this subject, see sec. 7.15.

	22.8323  Prosecutor's obligation to comply with agreement to dismiss charges
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.

	22.8324  Prosecutor's obligation to comply with promise not to reinstate charge with respect to which trial court allows plea withdrawal, when conviction on another charge is permitted to stand, all charges having been disposed of by guilty pleas pursuant to plea agreement
	 State v. Roou, 2007 WI App 193, 305 Wis. 2d 164, 738 N.W.2d 173, at ¶21.


	22.833  In interrogation context
	22.8331  Promise to suspect's counsel not to question suspect
	 For cases dealing with this subject, see sec. 22.4122.

	22.8332  Promise implied in Miranda warning that silence will not be used against person exercising Miranda rights
	 For cases dealing with this subject, see secs. 8.42122, 8.42124, 20.6123, and 20.6125.


	22.834  In probation and parole context
	22.8341  Agent's representation that probation or parole would not be revoked
	 For cases dealing with this subject, see sec. 41.4921.

	22.8342  Agent's mistaken representation that defendant was released from probation or parole
	 For cases dealing with this subject, see sec. 41.4922.


	22.835  In nonprosecution context
	22.8351  Prosecutor's withdrawal from nonprosecution agreement
	 For cases dealing with this subject, see sec. 12.6812.


	22.836  In context of agreement pursuant to which defendant makes admission in lieu of trial in chap. 980 proceeding
	 For cases dealing with this subject, see sec. 10.7332.

	22.837  In other contexts
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 22-6, sec. 22.5922.
	 State v. Bond, 139 Wis. 2d 179, 407 N.W.2d 277 (Ct. App. 1987): 1986 Term, p. 161, sec. 8.3491.


	22.84  Relating To Counsel
	22.841  In general
	 For cases dealing with this subject, see chapter 25.

	22.842  Right to the effective assistance of counsel
	 For cases dealing with this subject, see sec. 25.2.

	22.843  Counsel's assistance at presentence interview
	22.8431  Defendant has no due process right to counsel's assistance at presentence interview
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.


	22.844  Counsel's assistance on appeal
	22.8441  In general
	 For cases dealing with this subject, see sec. 25.173.

	22.8442  Lack of counsel's aid in preparing petition for supreme court review of court of appeals' decision
	 For cases dealing with this subject, see sec. 25.174.


	22.845  Counsel's assistance in postconviction (i.e., sec. 974.06) review
	22.8451  Denial of counsel's assistance in pursuing postconviction relief
	 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 Term, p. 25-1, sec. 25.1222.

	22.8452  No need to follow Anders (i.e., no merit) procedures when appointed counsel finds no meritorious issues in postconviction proceeding where defendant has no constitutional right to appointed counsel
	 For cases dealing with this subject, see sec. 11.89454.


	22.846  Forfeiture of proceeds from criminal activity that defendant wants to use to pay attorney's fees
	 United States v. Monsanto, 109 S. Ct. 2657 (1989): 1988 Term, p. 35-7, sec., 35.8212.
	 Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211.

	22.847  Right to counsel in noncriminal proceeding
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311.

	22.848  Charging defense counsel with crime on eve of trial to disqualify counsel, to delay trial, or for some other improper purpose
	 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 (Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843.


	22.85  Relating To State's Procurement Or Participation In Criminal Offense
	22.851  Creating criminal intent that would not have existed but for state agent's importuning (entrapment)
	 For cases dealing with this subject, see sec. 5.2.

	22.852  Law enforcement officers engaging in tactics that are fundamentally unfair because the officers are so enmeshed in the criminal activity that they can be said to have instigated it (outrageous governmental conduct)
	 For cases dealing with this subject, see sec. 5.31.


	22.86  Relating To Prosecutorial Delay In Charging
	22.861  Deliberate delay in charging until defendant reaches eighteenth birthday to avoid juvenile court jurisdiction
	 For cases dealing with this subject, see secs. 42.42 and 42.92.

	22.862  Deliberate delay in institution of prosecution to prejudice defense
	 For cases dealing with this subject, see sec. 22.312.


	22.87  Relating To Other Matters
	22.871  Grant of new trial based on newly discovered evidence
	22.8711  In general
	 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 Term, p. 10-7, sec. 10.612.
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶43.
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶12.
	 State v. Fosnow, 2001 WI App 2, 240 Wis. 2d 699, 624 N.W.2d 883, 2000 Term WCA-145, at ¶8.
	 State v. Avery, 213 Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997): 1997 Term, p. 10-3, sec. 10.1221.
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 10-1, sec. 10.1225.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393.

	22.8712  Standard of appellate review of question whether due process requires grant of new trial based on newly discovered evidence
	 State v. Robertson, 2003 WI App 84, 263 Wis. 2d 349, 661 N.W.2d 105, at ¶24.


	22.872  Unforeseeable judicial construction of statute creating criminal offense, unforeseeable judicial abrogation of previously recognized defense, or unforeseeable judicial interpretation of common law, that has effect of criminalizing defendant's conduct or enlarging his punishment
	22.8721  In general
	 Bradshaw v. Richey, 126 S. Ct. 602 (2005).
	 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 Term USSC-18.
	 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 Term, p. 22-6, sec. 22.874.
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 22-12, sec. 22.841.
	 For cases dealing with this principle in the context of the constitutional prohibition on ex post facto law, see sec. 30.92122.

	22.8722  Case decided after offense was committed has no bearing on whether law at time of offense was clear enough to provide fair notice
	 Bradshaw v. Richey, 126 S. Ct. 602 (2005).


	22.873  Incomplete record of proceedings in trial court
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 96, sec. 9.53.
	 For cases dealing generally with the effect of an incomplete record on appeal, see sec. 11.3321.

	22.874  Punishing person for doing what law allows
	 State v. Edwardsen, 146 Wis. 2d 198, 430 N.W.2d 604 (Ct. App. 1988): 1988 Term, p. 22-3, sec. 22.4312.

	22.875  Imposition of occupational tax designed to aid law enforcement rather than raise revenue
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811.

	22.876  Imposition of tax on controlled substances
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811.

	22.877  Setting aside of conviction on basis that defendant is "actually innocent"
	 House v. Bell, 126 S. Ct. 2064 (2006).
	 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 Term, p. 10-7, sec. 10.612.

	22.878  Due process limitations on prosecutor's use of inconsistent arguments
	22.8781  In general
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).

	22.8782  To obtain conviction
	 Bradshaw v. Stumpf, 125 S. Ct. 2398 (2005).

	22.8783  To obtain death sentence
	 For cases dealing with this subject, see sec. 9.5185.


	22.879  Compelling defendant to take antipsychotic drug
	22.8791  To render him competent to stand trial
	 For cases dealing with this subject, see secs. 6.6397 and 22.586.

	22.8792  To reduce his dangerousness
	 Sell v. United States, 123 S. Ct. 2174 (2003).

	22.8793  To reduce threats to his health
	 Sell v. United States, 123 S. Ct. 2174 (2003).



	22.88  Relating To Other Matters (cont'd)
	22.881  When prosecutorial misconduct rises to level of due process violation in general
	 State v. Lettice, 205 Wis. 2d 347, 556 N.W.2d 376 (Ct. App. 1996): 1996 Term, p. 22-4, sec. 22.843.

	22.882  Requirement of defendant's competency (i.e., ability to comprehend, and intelligently participate in, proceedings)
	22.8821  Defendant's competency to proceed to trial
	 For cases dealing with this subject, see sec. 6.6311.

	22.8822  Competency to pursue post-conviction proceedings
	 For cases dealing with this subject, see sec. 10.1651.

	22.8823  Competency to participate in probation or parole revocation proceedings
	 For cases dealing with this subject, see sec. 41.31291.


	22.883  Outrageous governmental conduct in prosecuting case
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.
	 For cases dealing with the defense of outrageous governmental conduct in procuring the defendant's commission of the crime, see sec. 5.31.

	22.884  Charging defense counsel with crime on eve of trial to disqualify counsel, to delay trial, or for some other improper purpose
	 For cases dealing with this subject, see sec. 22.848.

	22.885  Charging offenses with respect to which evidence was introduced in prior prosecution of different offense, when trial court admitted evidence at prior prosecution with admonition that district attorney would not be permitted to prosecute offense if he adduced evidence regarding it
	 For cases dealing with this subject, see sec. 22.344.

	22.886  Execution of search warrant
	22.8861  When law enforcement officers seize property pursuant to warrant, due process requires reasonable notice that property has been taken so owner can pursue available remedies for its return
	 For cases dealing with this subject, see sec. 1.4295.


	22.887  Misleading person as to rights
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.

	22.888  Judicial construction of statute that simply declares what the statute has always meant does not violate due process
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.
	 For cases dealing with this subject in the context of the constitutional prohibition on ex post facto laws, see sec. 30.9214.

	22.889  Retroactive application of statute
	22.8891  General principles
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶21.

	22.8892  Particular situations
	22.88921  Applying requirement that commitment order shall require "that person be placed in institutional care" to persons for whom petition for commitment filed prior to effective date of enactment of that requirement, but for whom commitment order entered after that date
	 For cases dealing with this subject, see sec. 10.7442.

	22.88922  Applying requirement that committed person wait eighteen months before filing petition for supervised release to persons for whom petition for commitment filed prior to effective date of enactment of that requirement, but for whom commitment order entered after that date
	 For cases dealing with this subject, see sec. 10.7623.




	22.89  Relating To Other Matters (cont'd)
	22.891  Police officer does not violate substantive due process by causing death through deliberate or reckless indifference to life in high-speed automobile chase aimed at apprehending suspected offender; only purpose to cause harm unrelated to legitimate object of arrest will satisfy the element of arbitrary conduct shocking to the conscience, necessary for a due process violation
	 County of Sacramento v. Lewis, 118 S. Ct. 1708 (1998): 1997 Term, p. 22-6, sec. 22.874.

	22.892  Relating to imposition of conditions of probation
	22.8921  Requirement that condition of probation must give fair notice of conduct that is prohibited
	 For cases dealing with this subject, see sec. 9.623.


	22.893  Due process not violated by permitting prosecutor during closing argument to call jury's attention to fact that defendant, who testified, had opportunity to hear all other witnesses testify and to tailor his own testimony accordingly
	 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 Term, p. 8-33, sec. 8.4361.

	22.894  Strip search of prisoner returning to segregation status from disciplinary hearing
	 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, sec. 1.7632.

	22.895  Creating two related but discrete offenses, both of which may be charged and submitted to jury, but with respect to which there may be only one conviction and punishment
	22.8951  In general
	 For cases dealing with this subject, see sec. 22.2851.

	22.8952  Drunk driving statute that proscribes operating motor vehicle while intoxicated and operating motor vehicle with prohibited alcohol concentration and permits charging both offenses and submitting both offenses to jury, but prohibits conviction and punishment for both offenses
	 For cases dealing with this subject, see sec. 22.2852.


	22.896  Assessing against criminal defendant costs of transportation and service of orders to produce for trial court hearings that were adjourned through no fault or action of the defendant
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶28-29.

	22.897  Sex offender reporting and registration requirements
	22.8971  In general
	 For cases dealing generally with the constitutionality of the sex offender reporting requirement and registry, see sec. 47.8722.

	22.8972  Allowing juveniles convicted of sexual contact with child who was not more than four years younger than the offender to seek to be excused from sex offender registration requirement, but not allowing juvenile convicted of false imprisonment of victim who was not more than four years younger than offender to seek to be excused from that requirement
	 For cases dealing with this subject, see sec. 47.87221.

	22.8973  Subjecting juveniles to requirements
	 For cases dealing with this subject, see secs. 42.96323 and 42.96324.


	22.898  Transfer of convicted defendant to out-of-state prison facility
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶3.

	22.899  Other matters
	22.8991  Juvenile's right to credit on disposition for pretrial time spent in secure detention
	 For cases dealing with this subject, see sec. 22.642.

	22.8992  Prosecution for crime in Wisconsin after federal or other state prosecution for crime based on same conduct, when such successive prosecutions are not barred by either constitutional or statutory double jeopardy provisions
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶29-32.

	22.8993  Due process not violated by disparities between drunk driving sentencing guidelines established in each judicial administrative district under Wis. Stat. §  346.65(2m) that result in greater punishment in one district than would be imposed in another
	 For cases dealing with this subject, see sec. 37.21771.

	22.8994  Due process not violated when drunk driving sentencing guidelines, established in each judicial administrative district under Wis. Stat. §  346.65(2m), are implemented differently in different counties within district
	 For cases dealing with this subject, see sec. 37.21772.

	22.8995  Does Wis. Stat. § 808.08(3),which places duty on parties to initiate further proceedings in circuit court on remand, violate due process?
	 State v. Thiel, 2004 WI App 140, 275 Wis. 2d 421, 685 N.W.2d 890, at ¶27-30.

	22.8996  With respect to use of defendant's involuntary statements, rights conferred by due process clause and Fifth Amendment are coextensive
	 For cases dealing with this subject, see sec. 24.8993.

	22.8997  Shakedown search of jail cell in inmate's absence
	 Block v. Rutherford, 104 S. Ct. 3227 (1984): 1983 Term, p. 27, sec. 1.636.
	 For cases dealing generally with protection afforded by fourth amendment for jail cell, see sec. 1.7633.

	22.8998  Recoupment from defendant of attorney's fees for indigent defendant
	22.89981  In general
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶1-24.

	22.89982  Defendant may not be committed to jail for failure to pay attorney's fees absent finding that defendant was able to pay attorney-fee obligation
	 For cases dealing with this subject, see sec. 12.72242.


	22.8999  Requiring person convicted of crime that lacks sexual element (e.g., false imprisonment of minor) to comply with sex offender reporting requirement
	 For cases dealing with this subject, see sec. 47.87224.





	Chapter 23  Right To Equal Protection
	23.1  General Principles Relating To Equal Protection
	23.11  Scope Of Equal Protection Guarantee In General
	23.111  In general
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	23.112  Legislature may choose to address one evil at a time
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	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.
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	23.115  Mere inequity, standing alone, cannot serve as basis for equal protection complaint
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶15.

	23.116  Court's obligation to locate or construct rationale for statutory classification
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶17.

	23.117  Legislature not required to choose best or wisest means to achieve its goals
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶17.


	23.12  Equal Protection Tests
	23.121  In general
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	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.1232.


	23.125  Strict scrutiny (compelling state interest) test
	23.1251  In general
	 Jones v. Helms, 101 S. Ct. 2434 (1981): 1980 Term, p. 106, sec. 8.992.
	 Michael M. v. Superior Court, 101 S. Ct. 1200 (1981): 1980 Term, p. 96, sec. 8.431.
	 Carey v. Brown, 100 S. Ct. 2286 (1980): 1979 Term, p. 104, sec. 8.66.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶9.
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶9.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶20.
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶12.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶21-25.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶23.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶25.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶11.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.
	 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 (Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112.
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.
	 State v. Black Steer Steak House, Inc., 102 Wis. 2d 534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 96, sec. 8.422.

	23.1252  When applicable in general: when legislative classification impermissibly interferes with exercise of fundamental right or operates to peculiar disadvantage of suspect class
	 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 (1994): 1993 Term, p. 23-1, sec. 23.1221.
	 Carey v. Brown, 100 S. Ct. 2286 (1980): 1979 Term, p. 104, sec. 8.66.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.
	 Will v. State, 84 Wis. 2d 397, 267 N.W.2d 357 (1978): 1977 Term, p. 63, sec. 8.531.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶9.
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶9.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶20.
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶12.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶21-25.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶23.
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶13.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶25.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶11.
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.
	 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 (Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721.
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.
	 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 (Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-1, sec. 23.1211.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 47-4, sec. 47.43.
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 102, sec. 8.6122.
	 State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 (Ct. App. 1979): 1979 Term, p. 102, sec. 8.6112.

	23.1253  Determining whether classification impermissibly interferes with exercise of fundamental right, thereby triggering strict scrutiny
	23.12531  In general
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶22-25.

	23.12532  There is no fundamental right not to be incarcerated for criminal behavior
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.

	23.12533  There is no fundamental right to be treated as a juvenile
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.

	23.12534  There is no fundamental right to preliminary examination
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.

	23.12535  Distinctions based on age insofar as exercise of fundamental rights is concerned
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.

	23.12536  After criminal conviction, there is no fundamental right, triggering strict scrutiny, to be free from deprivations of liberty (i.e., sentencing) as a result of arbitrary distinction, so long as arbitrary distinction does not violate due process
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶31.
	 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 652 N.W.2d 429, 2002 Term WCA-90, at ¶5.

	23.12537  Invoking right to present defense to trigger strict scrutiny
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶22-25.

	23.12538  Classifications of crimes in ways that affect sentencing
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶15.


	23.1254  Determining whether classification operates to particular disadvantage of suspect class, thereby requiring strict scrutiny
	23.12541  General principles for determining whether person is member of suspect class
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶26.

	23.12542  Particular class: children
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶26-29.

	23.12543  Absent purposeful racial discrimination, existence of differential impact of law upon one race is subject to rational basis analysis
	 For cases dealing with this subject, see sec. 23.12122.




	23.13  Relationship Between State And Federal Constitutional Guarantees
	 For cases dealing with this subject, see sec. 23.72.

	23.14  Need For State Action
	23.141  What constitutes state action
	 Georgia v. McCollum, 112 S. Ct. 2348 (1992): 1991 Term, p. 8-8, sec. 8.1431.


	23.15  Other Matters
	23.151  Equal protection not violated when statutory mandates followed by public officers with respect to defendant even though other public officers fail to follow statutory mandates with respect to others similarly situated
	 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, sec. 44.233.

	23.152  Equal protection not offended by under-inclusive or over-inclusive restriction on one's ability to engage in conduct not protected by constitution
	 For cases dealing with this subject, see sec. 23.663.

	23.153  Legislature's elimination of distinction in statute that is challenged as violative of equal protection is not indication that distinction lacked rational basis
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821.

	23.154  Statute does not violate equal protection merely because it is not all-embracing; legislature may recognize degrees of harm and confine restrictions to those classes of cases where need is deemed clearest
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶31.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.

	23.155  Legislature may address one phase of problem and neglect others
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.

	23.156  Is it irrational, and therefore a violation of equal protection, to prescribe greater punishment for less serious offense than is prescribed for more serious offense?
	23.1561  In general
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶32-34.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶19-25.

	23.1562  When other factors  in addition to seriousness of offense (e.g., offense committed by recidivist, offense committed in particular way [e.g., while armed, while wearing bulletproof vest]) are present
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶21-25.


	23.157  Tests for violation of equal protection and for violation of substantive due process are similar
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶7.



	23.2  Classification And Discrimination Based On Impermissible Factors
	23.21  Based On Sex
	23.211  In making one criminally liable for act
	 Whidden v. New York, 102 S. Ct. 75 (1981): 1981 Term, p. 154, sec. 12.311.
	 Michael M. v. Superior Court, 101 S. Ct. 1200 (1981): 1980 Term, p. 96, sec. 8.431.
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 102, sec. 8.62.

	23.212  In decision to prosecute
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 102, sec. 8.62.
	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211.

	23.213  In jury selection
	23.2131  In general
	 J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419 (1994): 1993 Term, p. 23-2, sec. 23.2111.
	 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 Term, p. 41, sec. 2.192.

	23.2132  Use of peremptory strikes to exclude jurors of particular sex
	 For cases dealing with this subject, see sec. 8.16421.



	23.22  Based On Race
	23.221  In making one criminally liable for act
	23.222  In decision to prosecute
	 United States v. Armstrong, 116 S. Ct. 1480 (1996): 1995 Term, p. 23-2, sec. 23.51.
	 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, p. 23-3, sec. 23.222.
	 Vasquez v. Hillery, 106 S. Ct. 617 (1985): 1985 Term, p. 128, sec. 8.441.
	 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 Term, p. 149, sec. 8.472.
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 122, sec. 9.32.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State ex rel. Unnamed Petitioners v. Connors, 136 Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 188, sec. 9.32.
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 103, sec. 8.65.
	 For cases dealing with selective prosecution in general, see sec. 23.5.

	23.223  In jury selection
	23.2231  In general
	 McCleskey v. Kemp, 107 S. Ct. 1756 (1987): 1986 Term, p. 129, sec. 6.4942.
	 Griffith v. Kentucky, 107 S. Ct. 708 (1987): 1986 Term, p. 260, sec. 13.41.
	 Allen v. Hardy, 106 S. Ct. 2878 (1986): 1985 Term, p. 64, sec. 4.1412.
	 Batson v. Kentucky, 106 S. Ct. 1712 (1986): 1985 Term, p. 62, sec. 4.121.
	 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 Term, p. 41, sec. 2.192.
	 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 (1982): 1981 Term, p. 112, sec. 8.442.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 45, sec. 4.12.

	23.2232  Use of peremptory strikes to exclude jurors of particular race
	 For cases dealing with this subject, see secs. 8.154 and 8.16.


	23.224  In selecting members of grand jury
	 For cases dealing with this subject, see sec. 4.1212.

	23.225  In selecting grand jury foreman
	 For cases dealing with this subject, see sec. 4.1222.

	23.226  In decision to impose death penalty
	 McCleskey v. Kemp, 107 S. Ct. 1756 (1987): 1986 Term, p. 129, sec. 6.4942.

	23.227  Absent purposeful racial discrimination, existence of differential impact of law upon one race is subject to rational basis analysis
	 For cases dealing with this subject, see sec. 23.12122.


	23.23  Based On Wealth
	 For cases dealing with this subject, see sec. 23.3.

	23.24  Based On Alienage
	 United States v. Verdugo-Urquidez, 110 S. Ct. 1056 (1990): 1989 Term, p. 1-8, sec. 1.271.

	23.25  Based On Invocation Of Constitutional Rights (e.g., right to free speech or press)
	23.251  In decision to prosecute
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.


	23.26  Based On Religion
	23.261  In decision to prosecute
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.


	23.27  Based On Other Factors

	23.3  Equal Treatment Of Indigents
	23.31  Indigent's Rights
	23.311  Right to transcript
	23.3111  In general
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).
	 Evitts v. Lucey, 105 S. Ct. 830 (1985): 1984 Term, p. 143, sec. 8.2391.
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 137, sec. 8.453.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Jacobus, 167 Wis. 2d 230, 481 N.W.2d 642 (Ct. App. 1992): entire opinion.
	 State v. Dresel, 136 Wis. 2d 461, 401 N.W.2d 855 (Ct. App. 1987): 1986 Term, p. 35, sec. 2.562.
	 For cases dealing with public defender's right to trial transcript, see sec. 11.8924.

	23.3112  Transcript of separate trial of codefendant
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.


	23.312  Right to assistance of counsel
	 For cases dealing with this subject, see sec. 25.54.

	23.313  Right to assistance of expert witnesses
	23.3131  In general
	 For cases dealing with this subject, see sec. 28.6421.

	23.3132  Child psychologist
	 For cases dealing with this subject, see sec. 28.6422.

	23.3133  Pediatrician
	 For cases dealing with this subject, see sec. 28.6423.

	23.3134  Psychiatrist
	 For cases dealing with this subject, see sec. 6.6422.


	23.314  Right to appeal
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 23-2, sec. 23.311.


	23.32  Imprisonment Of Indigent For Failure To Pay Fine, Costs, Fees, Surcharges, Or Other Obligation Imposed In Criminal Proceeding
	23.321  For Failure To Pay Fine
	 For cases dealing with this subject, see sec. 9.473.

	23.322  For Failure To Pay Attorney's Fees For Court-Appointed Counsel
	 For cases dealing with this subject, see sec. 12.72242.


	23.33  Revocation Of Indigent's Probation For Failure To Pay Fine Or Make Restitution
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 148. sec. 8.454.
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 106, sec. 6.471.
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶28.
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311.
	 For cases dealing with the imposition of imprisonment for indigent's failure to pay fine, see sec. 9.473.
	 For cases dealing with the requirement of consideration of ability to pay when restitution imposed, see sec. 9.63433.
	 For cases dealing generally with the revocation of probation for failure to pay fine, see sec. 9.6352.
	 For cases dealing generally with the revocation of probation for failure to pay restitution, see sec. 9.63471.
	 For cases dealing with due process limitations on revocation of indigent's probation for failure to pay fine or make restitution, see sec. 22.7543.

	23.34  Denial Of Credit Or Good Time For Period Indigent Defendant Unable To Raise Bail Spends In Jail Awaiting Trial
	23.341  Denial of credit on sentence
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶35.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 9-4, sec. 9.351.

	23.342  Denial of credit on incarceration or confinement imposed as condition of probation
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 9-5, sec. 9.3121.

	23.343  Denial of good time for period
	 For cases dealing with this subject, see sec. 23.6112.

	23.344  Denial of credit toward parole eligibility date established by court under Wis. Stat. § 973.014(1)(b)
	 For cases dealing with this subject, see sec. 23.6121.


	23.35  Deployment Of Uniformed Law Enforcement Officers In Courtroom During Trial Of One Financially Unable To Post Bail
	 Holbrook v. Flynn, 106 S. Ct. 1340 (1986): 1985 Term, p. 78, sec. 4.892.
	 For cases dealing generally with the deployment of uniformed law enforcement officers in the courtroom during the trial, see sec. 8.8984.

	23.36  Discrimination In Decision To Charge
	 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 (1979): 1978 Term, p. 83, sec. 8.533.

	23.37  Imposition Of Lengthy Term Of Probation Or Extended Supervision To Allow Defendant Of Limited Means Time To Pay Ordered Restitution
	 State v. Longmire, 2004 WI App 90, 272 Wis. 2d 759, 681 N.W.2d 534, at ¶40-41.


	23.4  Different Sanctions Applicable To Same Conduct
	23.41  Overlapping Criminal Statutes Prescribing Different Penalties
	 United States v. Batchelder, 99 S. Ct. 2198 (1979): 1978 Term, p. 84, sec. 8.535.
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 103. sec. 8.641.
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 151, sec. 11.551.
	 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 (1979): 1979 Term, p. 103, sec. 8.641.
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶12.
	 For cases dealing with sentencing when proscribed conduct violates two statutes with different penalties, see sec. 9.49951.
	 For cases dealing with due process limitations on overlapping criminal statutes proscribing different penalties, see sec. 22.241.

	23.42  Statutes Creating Crimes With Identical Elements But Prescribing Different Penalties
	 United States v. Batchelder, 99 S. Ct. 2198 (1979): 1978 Term, p. 84, sec. 8.535.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 84, sec. 8.535.

	23.43  State Statute And Municipal Ordinance
	 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 (1979): 1979 Term, p. 103, sec. 8.642.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 For cases dealing with due process limitations on state statutes and municipal ordinances applicable to same conduct, see sec. 22.242.


	23.5  Selective Prosecution
	23.51  In General
	 United States v. Armstrong, 116 S. Ct. 1480 (1996): 1995 Term, p. 23-2, sec. 23.51.
	 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 Term, p. 149, sec. 8.472.
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 122, sec. 9.32.
	 United States v. Batchelder, 99 S. Ct. 2198 (1979): 1978 Term, p. 83, sec. 8.532.
	 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 637 N.W.2d 35, 2001 Term WSC-19, at ¶13-20, 25.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State ex rel. Unnamed Petitioners v. Connors, 136 Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 188, sec. 9.32.
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 103, sec. 8.65.
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 103, sec. 8.65.
	 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 (1979): 1978 Term, p. 83, sec. 8.532.
	 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 622 N.W.2d 4, 2000 Term WCA-132, at ¶6.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.
	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 174, sec. 8.47.

	23.52  Particular Applications
	23.521  Policy of enforcing selective service registration requirement only against those who advised government of their failure to register
	 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 Term, p. 149, sec. 8.472.

	23.522  Policy of enforcing prostitution laws only against women
	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211.

	23.523  Bringing charge of homicide by negligent operation of vehicle against defendant when such charges have not previously been brought against person engaging in similar conduct
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.

	23.524  Prosecution of blacks on charges involving "crack" cocaine
	 United States v. Armstrong, 116 S. Ct. 1480 (1996): 1995 Term, p. 23-2, sec. 23.51.

	23.525  Enforcing proscription on obscene material or performance against selected adult video stores
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.

	23.526  Sending warning letter to one identifiable group of potential offenders, while not sending letter to another identifiable group of potential offenders, and then prosecuting member of latter group
	 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 637 N.W.2d 35, 2001 Term WSC-19, at ¶1-27.
	 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 622 N.W.2d 4, 2000 Term WCA-132, at ¶1-16.

	23.527  Prosecuting only those in particular geographic location
	 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 637 N.W.2d 35, 2001 Term WSC-19, at ¶1-27.


	23.53  When Defendant Entitled To Evidentiary Hearing On Question Whether There Has Been Discriminatory Or Selective Prosecution
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.

	23.54  Appellate Review Of Determination Whether There Has Been Selective Prosecution
	 State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 637 N.W.2d 35, 2001 Term WSC-19, at ¶17.
	 State v. Kramer, 2000 WI App 271, 240 Wis. 2d 44, 622 N.W.2d 4, 2000 Term WCA-132, at ¶4.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 23-2, sec. 23.51.

	23.55  Other matters
	23.551  Defendant's right to discovery to establish selective prosecution defense
	 United States v. Bass, 122 S. Ct. 2389 (2002), 2001 Term USSC-30.
	 United States v. Armstrong, 116 S. Ct. 1480 (1996): 1995 Term, p. 23-2, sec. 23.51.



	23.6  Other Applications Of Right To Equal Protection
	23.61  Distinctions Made In Prescribing, Imposing, And Executing Criminal Punishment
	23.611  Differences in computation of good time credits between jail inmates and prison inmates
	23.6111  In general
	 State v. Johnson, 101 Wis. 2d 698, 305 N.W.2d 188 (Ct. App. 1981): 1980 Term, p. 87, sec. 7.21.

	23.6112  Denying good time credit awarded for prison time to pretrial jail time
	 State v. Nyborg, 122 Wis. 2d 765, 364 N.W.2d 553 (Ct. App. 1985): 1984 Term, p. 150, sec. 8.481.


	23.612  Differences on granting of credit for pretrial and other custody
	23.6121  Denial of credit for presentence custody to person for whom trial court sets parole eligibility date under Wis. Stat. § 973.014
	 State v. Seeley, 212 Wis. 2d 75, 567 N.W.2d 897 (Ct. App. 1997): 1997 Term, p. 9-4, sec. 9.351.
	 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 222 (Ct. App. 1993): 1992 Term, p. 9-13, sec. 9.331.


	23.613  Disparity in sentencing
	 For cases dealing with this subject, see sec. 9.43.

	23.614  Equal protection not violated by provision for computing when defendant is repeat offender subject to increased penalty under drunk driving law
	 State v. Thompson, 134 Wis. 2d 330, 397 N.W.2d 121 (Ct. App. 1986): 1986 Term, p. 235, sec. 12.7625.

	23.615  Statute imposing more severe punishment for less serious crime than is imposed for more serious crime
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.

	23.616  Extending leniency to one pleading guilty and denying it to one going to trial
	 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 Term, p. 88, sec. 8.582.

	23.617  Differences in when consecutive sentences may be imposed
	 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 (1978): 1978 Term, p. 67, sec. 6.4111.

	23.618  Greater punishment under repeater statute for misdemeanor repeater committing less serious misdemeanor or committing misdemeanor rather than felony
	 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 (Ct. App. 1989): 1989 Term, p. 9-15, sec. 9.4511.

	23.619  Equal protection not violated by enhancing punishment for offense when offense committed in school zone
	 For cases dealing with this subject, see sec. 31.6611.


	23.62  Distinctions Made In Prescribing, Imposing, And Executing Criminal Punishment (cont'd)
	23.621  Increasing penalty for crime because actor leaves state
	 Jones v. Helms, 101 S. Ct. 2434 (1981): 1980 Term, p. 106, sec. 8.992.

	23.622  Denial of credit for period indigent defendant unable to raise bail spends in jail awaiting trial
	 For cases dealing with this subject, see sec. 23.34.

	23.623  Irrational sanction prohibited
	 Hudson v. United States, 118 S. Ct. 488 (1997): 1997 Term, p. 23-2, sec. 23.611.

	23.624  Choice of crimes that subject defendant to enhanced punishment for being persistent repeater
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.

	23.625  Imposition of harsher punishment on one delivering cocaine base than on one delivering cocaine powder
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821.

	23.626  Prescription of more severe penalty for armed burglary than for unarmed burglary
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.

	23.627  Distinction in treatment between misdemeanant serving sentence in state prison because he has other prison sentences and conventional misdemeanant held in county jail or house of correction
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶15.

	23.628  Other distinctions
	23.6281  Prescribing life imprisonment without parole for persons previously committing two serious felonies while requiring only one prior serious sex offense to impose that punishment
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶1-36.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶19-25.

	23.6282  Equal protection not violated by exceptions to requirement that preliminary hearing be held for probation or parole violators
	 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 11.3512.
	 For cases dealing generally with the preliminary hearing required for probation or parole revocation, see sec. 41.35.

	23.6283  Equal protection not violated by treating person who previously refused breathalyzer test and previously was found not guilty differently than person who took test and previously was found not guilty (former is treated as second offender, while latter is treated as first offender) for purposes of determining punishment for drunk driving
	 For cases dealing with this subject, see sec. 37.21721.

	23.6284  Equal protection not violated by treating person who previously refused breathalyzer and previously was found guilty the same as person who refused breathalyzer and is found not guilty (both are treated as second offenders) for purposes of determining punishment for drunk driving
	 For cases dealing with this subject, see sec. 37.21722.

	23.6285  Classification of crimes that make one ineligible for early release program
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶9-20.



	23.63  Other Applications
	23.631  Differences between delinquency and CHIPS proceedings do not require Becker hearing
	 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 (Ct. App. 1981): 1980 Term, p. 147, sec. 13.13.

	23.632  Prosecutor's refusal to grant immunity to state's witness who invokes privilege against self-incrimination on cross-examination
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 101, sec. 8.662.

	23.633  Classification based on content of speech
	 Carey v. Brown, 100 S. Ct. 2286 (1980): 1979 Term, p. 104, sec. 8.66.

	23.634  Commitment of defendants found not guilty by reason of insanity
	 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 910 (1980): 1979 Term, p. 54, sec. 4.74.

	23.635  Lack of counsel's aid in preparing petition for supreme court review of court of appeals' decision
	 For cases dealing with this subject, see sec. 25.174.

	23.636  Increasing sentence upon reconviction after reversal of first conviction
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 48, sec. 3.694.
	 For cases dealing generally with increasing sentence upon reconviction after reversal of first conviction, see sec. 9.4954.
	 For cases dealing with due process limitations on increasing sentence upon reconviction after reversal of first conviction, see sec. 22.631.
	 For cases dealing with double jeopardy limitations on increasing sentence upon reconviction after reversal of first conviction, see sec. 29.63.

	23.637  Incomplete record of trial court proceedings
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 96, sec. 9.53.

	23.638  Differing standards for civil and criminal commitments
	 State v. Gebarski, 90 Wis. 2d 754, 280 N.W.2d 672 (1979): 1978 Term, p. 75, sec. 7.51.

	23.639  Creating criminal liability for operating motor vehicle with 0.1 grams or more of alcohol in 210 liters of breath
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-1, sec. 37.2111.


	23.64  Other Applications (cont'd)
	23.641  Equal protection not violated by exception to physician-patient privilege for homicide trials
	 For cases dealing with this subject, see sec. 17.3424.

	23.642  Determination of adult court jurisdiction over defendant who committed crime while juvenile is not irrational and arbitrary on ground that it is based on date of charging, not date of offense
	 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 (Ct. App. 1989): 1988 Term, p. 42-5, sec. 42.614.

	23.643  Equal protection limitations on prosecutor's exercise of discretion
	23.6431  General principles
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.

	23.6432  Particular exercises of discretion
	23.64321  Refusal to consent to jury waiver
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.

	23.64322  Exercise of peremptory strikes
	 For cases dealing with this subject, see sec. 8.16.

	23.64323  Discretion to charge in general
	 For cases dealing with this subject, see sec. 23.5.

	23.64324  Prosecutor's discretion to choose whether to charge defendant as persistent offender does not violate equal protection
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.

	23.64325  Prosecutor's discretion to charge as crime or refer matter for civil prosecution does not violate equal protection
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.

	23.64326  Equal protection not violated where prosecutor charges more serious of two identical-element crimes that have different penalties
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.



	23.644  Exemption of Native Americans from controlled substances law does not violate equal protection
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.113.

	23.645  No equal protection violation in District of Columbia statute prohibiting congregation at foreign embassy
	 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, p. 38-7, sec. 38.7841.

	23.646  Imposing mandatory minimum penalty on person who sells drugs within 1,000 feet of school premises
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.

	23.647  Federal government's failure to file "substantial assistance" motion allowing downward departure from sentencing guidelines may not be based on impermissible factors such as race or religion
	 Wade v. United States, 112 S. Ct. 1840 (1992): 1991 Term, p. 9-4, sec. 9.1711.

	23.648  Conferring adult court jurisdiction over crime committed by defendant when defendant was fifteen years of age or younger
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.

	23.649  Granting good time or mandatory release on NGI commitment, but denying it on incompetency commitment
	 State v. Moore, 161 Wis. 2d 104, 467 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 6-10, sec. 6.6311.


	23.65  Other Applications (cont'd)
	23.651  Granting right to jury trial in reexamination proceedings relating to persons committed because of mental disease or defect, but denying jury trial at recommitment proceeding
	 State v. M.S., 159 Wis. 2d 206, 464 N.W.2d 41 (Ct. App. 1990): 1990 Term, p. 10-11, sec. 10.582.

	23.652  Classification in hostage-taking statute that differentiates defendants who release hostage unharmed before arrest from those who do not
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.

	23.653  Requirement of controlled substances act that weight of carrier medium is to be included when determining appropriate penalty
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 36-2, sec. 36.1821.

	23.654  Denying juvenile procedures and protections afforded adults
	23.6541  In general
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.

	23.6542  Denying juvenile credit on disposition for pretrial time spent in secure detention while granting adults credit on sentence for pretrial custody
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.


	23.655  Equal protection not violated by juvenile code provision which, with stated exceptions, vests "adult" court with jurisdiction over traffic and motor vehicle offenses committed by children sixteen years of age and older
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111.

	23.656  Statute conferring criminal court jurisdiction over child accused of committing assault or battery in secured correctional facility
	 For cases dealing with this subject, see sec. 42.112.

	23.657  Statutory provision relating to preliminary examination of child accused of committing assault or battery in secured correctional facility
	 For cases dealing with this subject, see sec. 42.112.

	23.658  Presumptive minimum sentence for child accused of assault or battery in secured correctional facility
	 For cases dealing with this subject, see sec. 31.6931.

	23.659  Introduction of DNA testing results based on comparison of defendant's DNA to population data bases that do not include defendant's racial group
	 State v. Peters, 192 Wis. 2d 674, 534 N.W.2d 867 (Ct. App. 1995): 1994 Term, p. 18-5, sec. 18.671.


	23.66  Other applications (cont'd)
	23.661  Distinction made in sexual assault statute between sexual intercourse and sexual contact insofar as element of intent is imposed
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.

	23.662  Distinguishing between civil and criminal cases with respect to prohibition on requiring witness to invoke fifth amendment privilege in presence of jury and on drawing adverse inference from witness's invocation of fifth amendment privilege
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521.

	23.663  Equal protection not offended by under-inclusive or over-inclusive restriction on one's ability to engage in conduct not protected by constitution
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.

	23.664  Punishing enticement of child with intent to commit crime of exposing sex organ as class C felony when penalty for act of exposure itself is only class A misdemeanor
	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.

	23.665  Advising noncommercial OWI suspects of commercial motor vehicle warnings under implied consent law when other law enforcement officers do not advise noncommercial operators of such warnings
	 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, sec. 44.233.

	23.666  Exemption for libraries and educational institutions in statute proscribing exposing a child to harmful material
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.

	23.667  Requiring convicted burglars to pay DNA surcharge whether or not DNA sample given, while charging all other convicted persons the surcharge only if DNA sample has been given
	 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624.

	23.668  Different procedures, under Wis. Stat. §§ 346.65(2) and 973.12(1), for establishing prior offenses that render defendant liable for increased punishment as repeat offender do not violate equal protection
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 37-5, sec. 37.2151.

	23.669  Distinctions and classifications in felon-in-possession-of-firearm statute (e.g., distinction between felons and misdemeanants, failure to distinquish violent from non-violent felonies, and exemption of correctional officers employed before May 1, 1982) do not violate equal protection
	 For cases dealing with this subject, see sec. 38.14114.


	23.67  Other applications (cont'd)
	23.671  Using different standard for proving prior convictions that subject defendant to increased punishment for being repeat offender under Wis. Stat. § 343.44(2), than is used under Wis. Stat. § 973.12(1), does not violate equal protection
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.

	23.672  Holding that NGI acquittee who has been committed is prisoner for purposes of statute prescribing battery by prisoners
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411.

	23.673  Forbidding competent, terminally ill persons to hasten death by self administering prescribed drugs while forbidding those who wish to hasten death to do so by directing removal of life-support systems
	 Vacco v. Quill, 117 S. Ct. 2293 (1997): 1996 Term, p. 32-5, sec. 32.831.

	23.674  Differences and distinctions between standards and procedures for commitment under sexually violent person commitment (ch. 980) proceeding and standards and procedures for chap. 51 commitment
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶12-16.

	23.675  Differences and distinctions between standards and procedures for sexual violent person commitment (ch. 980) proceeding and standards and procedures for proceeding relating to commitment of one found not guilty by reason of mental disease or defect (Wis. Stat. § 971.17)
	 State v. Williams, 2001 WI App 263, 249 Wis. 2d 1, 637 N.W.2d 791, 2001 Term WCA-150, at ¶17-20.

	23.676  Differences in allocation of burden of proof on mitigating circumstances of first-degree intentional homicide and on defense in prosecutions for injury or death resulting from drunk driving that injury or death would have occurred even in absence of intoxication
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.

	23.677  Denial of preliminary examination to corporations while granting it to natural persons
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.

	23.678  No equal protection violation in standards applied in preliminary examination in single-count complaint setting and in multiple-count complaint setting because the standards are the same in both settings
	 For cases dealing with this subject, see sec. 6.445.

	23.679  Stalking law's exemption for conduct involving labor disputes
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.


	23.68  Other Applications (cont'd)
	23.681  Denial of right to jury trial in juvenile delinquency proceeding while granting jury trial in other proceedings
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.

	23.682  Prostitution statute does not violate equal protection clause
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.

	23.683  Because standard of proof (i.e., "substantial probability") is the same in both ch. 51 proceedings and ch. 980 proceedings, there is no denial of equal protection
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.

	23.684  Different standards of proof in competency proceeding depending on whether defendant claims to be competent or incompetent
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	23.685  Requiring defendant to pay cost of order to produce him for court appearances while he is in state custody, when allegedly similarly situated defendants in county custody are not assessed these fees
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶22-27.

	23.686  Treatment of deaf persons under implied consent law
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶42-43.

	23.687  Allowing juveniles convicted of sexual contact with child who was not more than four years younger than the offender to seek to be excused from sex offender registration requirement, but not allowing juvenile convicted of false imprisonment of victim who was not more than four years younger than offender to seek to be excused from that requirement
	 For cases dealing with this subject, see sec. 47.87221.

	23.688  Applying Prisoner Litigation Reform Act to in-state prisoners but not to out-of-state prisoners
	 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-227, at ¶7-11.

	23.689  Transfer of convicted defendant to out-of-state prison facility
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶3.


	23.69  Other Applications (cont'd)
	23.691  Equal protection not violated by disparities between drunk driving sentencing guidelines established in each judicial administrative district under Wis. Stat. §  346.65(2m) that result in greater punishment in one district than would be imposed in another
	 For cases dealing with this subject, see sec. 37.21771.

	23.692  Equal protection not violated when drunk driving sentencing guidelines, established in each judicial administrative district under Wis. Stat. §  346.65(2m), are implemented differently in different counties within district
	 For cases dealing with this subject, see sec. 37.21772.

	23.693  Consistency with equal protection of standards and procedures in ch. 980 proceedings that are different from those afforded in ch. 51 proceedings
	23.6931  General principles
	23.69311  In general
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶33.
	 State v. Madison, 2004 WI App 46, 271 Wis. 2d 218, 678 N.W.2d 607, at ¶5.

	23.69312  Persons committed under chs. 51 and 980 are similarly situated for purposes of equal protection guarantee
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶8.

	23.69313  Level of judicial scrutiny to be applied in determining whether differences in standards and procedures violate equal protection
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶9.


	23.6932  Because standard of proof (i.e., "substantial probability") is the same in both ch. 51 proceedings and ch. 980 proceedings, there is no denial of equal protection
	 For cases dealing with this subject, see sec. 23.683.

	23.6933  Consistency with equal protection of not closing ch. 980 proceedings to public when proceedings would be closed to public in ch. 51 proceeding
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶31-33.
	 State v. Burgess, 2002 WI App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 2002 Term WCA-126, at ¶34-35.
	 For cases dealing generally with the constitutionality of refusing to close ch. 980 proceedings to the public, see sec. 10.79693.

	23.6934  Equal protection denied by failure to provide for jury trial at discharge hearing under ch. 980 while respondents have right to jury trial at discharge hearing under ch. 51
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Madison, 2004 WI App 46, 271 Wis. 2d 218, 678 N.W.2d 607, at ¶5.

	23.6935  Consistency with equal protection of fact that pattern jury instructions provide for special verdict in ch. 51 commitments and for general verdict in ch. 980 commitments
	 State v. Madison, 2004 WI App 46, 271 Wis. 2d 218, 678 N.W.2d 607, at ¶5-9.

	23.6936  Consistency with equal protection of alleged disparate application of special verdicts in ch. 51 and ch. 980 cases
	 State v. Madison, 2004 WI App 46, 271 Wis. 2d 218, 678 N.W.2d 607, at ¶5-9.

	23.6937  Consistency with equal protection of different standard for commitment:  ch. 51 employs "substantial probability" standard while ch. 980 employs "likely" standard
	23.6938  Consistency with equal protection of fact that ch. 51 requires recent overt act or omission to show dangerousness, while ch. 980 does not
	23.69381  In general
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶1-20.

	23.69382  When, before commencement of ch. 980 proceeding, defendant was released to community upon finding he was ineligible for commitment
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶1-20.



	23.694  Different limitations on successive prosecutions imposed generally for all offenses by Wis. Stat. § 939.71 and specifically for drug offenses by Wis. Stat. § 961.45 do not violate equal protection of the laws
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶48-55.

	23.695  Denial of sentence credit, to Wisconsin prisoner serving Wisconsin sentence in another state, that is awarded under that state's law to persons serving sentences under that state's law
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶17.

	23.696  Consistency with equal protection of denial of special verdict in ch. 980 cases
	 State v. Madison, 2004 WI App 46, 271 Wis. 2d 218, 678 N.W.2d 607, at ¶5-9.

	23.697  Permitting state to dismiss prosecution after trial court excludes evidence for discovery violation under Wis. Stat. § 971.23(7m)(a) does not violate equal protection
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶12-17.

	23.698  Consistency with equal protection of denying person seeking supervised release under chap. 980, appointment of expert examiner of his own choosing
	 For cases dealing with this subject, see sec. 10.76333.

	23.699  Other applications
	23.6991  Subjecting juveniles to sex offender reporting requirements
	 For cases dealing with this subject, see sec. 42.96325.

	23.6992  Proscribing operation of motor vehicle with detectable amount of restricted controlled substance in one's blood does not deny equal protection
	 For cases dealing with this subject, see sec. 37.2214.

	23.6993  Charging crime with more severe penalty when offense with less serious penalty also covers defendant's conduct
	 For cases dealing with this subject, see sec. 23.41.

	23.6994  Consistency, with equal protection, of requiring person convicted of crime that lacks sexual element (e.g., false imprisonment of minor) to comply with sex offender reporting requirement
	 For cases dealing with this subject, see sec. 47.87224.




	23.7  Other Matters Relating To Equal Protection
	23.71  Equal Protection Constitutionally Guaranteed
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶11.

	23.72  State And Federal Protections Substantially Equivalent
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶78.
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶28.
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶42.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
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	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 65, sec. 5.471.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 65, sec. 5.471 and p. 111, sec. 8.828.
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶14.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.
	 Neely v. State, 86 Wis. 2d 304, 272 N.W.2d 381 (Ct. App. 1978): 1978 Term, p. 87, sec. 8.572.
	 For cases dealing with permissible scope of cross-examination of testifying defendant, see sec. 16.17.

	24.332  When testimony impelled by state's introduction of unlawfully obtained evidence
	 Oregon v. Elstad, 105 S. Ct. 1285 (1985): 1984 Term, p. 155, sec. 8.7421.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶28.
	 State v. Anson, 2005 WI 96, 282 Wis. 2d 629, 698 N.W.2d 776, at ¶1-60.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 111, sec. 8.828.
	 State v. Anson, 2004 WI App 155, 275 Wis. 2d 832, 686 N.W.2d 712, at ¶1-27.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 44, sec. 3.1134.

	24.333  Testifying defendant has no right to claim privilege against self-incrimination on cross-examination
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 24-3, sec. 24.332.

	24.334  Defendant may not circumvent waiver that direct introduction of personal testimony would effect by using expert psychological witness to put his story before jury
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶27-45.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶7.

	24.335  When defendant waives privilege by testifying in his or her own defense, must court conduct on-the-record colloquy with defendant to determine whether waiver is knowing and voluntary?
	 For cases dealing with this subject, see sec. 24.3822.


	24.34  By Raising Insanity Defense
	 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 Term USSC-26.
	 Powell v. Texas, 109 S. Ct. 3146 (1989): 1988 Term, p. 25-2, sec. 25.131.
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶44-45.
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19.

	24.35  By Raising Question Of Competency To Stand Trial
	 Penry v. Johnson, 121 S. Ct. 1910 (2001), 2000 Term USSC-26.
	 State v. Slagoski, 2001 WI App 112, 244 Wis. 2d 49, 629 N.W.2d 50, 2000 Term WCA-308, at ¶12-19.

	24.36  By Otherwise Putting Mental Status In Issue
	24.361  In general
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶27-45.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶25.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20.

	24.362  It makes no difference whether mental status is put in issue to establish affirmative defense or to persuade jury as to element on which state has burden of proof
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶10-13.

	24.363  Waiver may, but does not necessarily, occur when defendant offers expert testimony to show that he lacks psychological profile of sex offender and, therefore, did not commit charged sexual assault
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶27-45.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20.


	24.37  By Other Action
	24.371  By accepting governmental benefit conditioned on waiver of Fifth Amendment rights
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶9.

	24.372  By attacking conviction on basis of denial of right to counsel
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶32-34.


	24.38  Waiver Of Privilege Must Be Knowing And Voluntary
	24.381  In general
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶1-18.

	24.382  Establishing that waiver was knowing and voluntary when defendant has testified in own defense
	24.3821  In general
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶1-18.

	24.3822  Must court conduct on-the-record colloquy with defendant at time he testifies in own defense to determine whether waiver is knowing and voluntary?
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶15-17.

	24.3823  Post-trial claim that waiver was not knowing and voluntary does not need to be raised within context of claim of ineffective assistance of counsel
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶12-13.

	24.3824  Post-trial claim that waiver was not knowing and voluntary requires court to conduct hearing to determine whether waiver was knowing and voluntary
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶14, 18.


	24.383  Voluntariness of waiver of privilege
	24.3831  General Principles
	24.3832  In Interrogation Context
	 For cases dealing with this subject, see sec. 2.2.

	24.3833  When statement given by government employee (e.g., police officer) who reasonably believed that he or she would lose job if she did not give statement
	 For cases dealing with this subject, see sec. 2.547.

	24.3834  When statement given under threat of discharge from public employment:  such statements are compelled and may not be used in criminal proceeding
	 For cases dealing with this subject, see sec. 2.548.

	24.3835  When statement given by police officer during criminal investigation
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶1-45.



	24.39  Other Matters
	24.391  No waiver results from testifying at prior proceeding
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 179, sec. 8.742.

	24.392  Defendant may not circumvent waiver that direct introduction of personal testimony would effect by using expert psychological witness to put his story before jury
	 For cases dealing with this subject, see sec. 24.334.

	24.393  Appellate review of whether waiver has occurred and whether it was valid
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶7.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶4.



	24.4  Protection Afforded By Privilege Outside Courtroom
	24.41  When Privilege Against Self-Incrimination Attaches Outside Courtroom In General
	 State v. Brecht, 143 Wis. 2d 297, 421 N.W.2d 96 (1988): 1987 Term, p. 20-2, sec. 20.611.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	24.42  During Police Interrogation
	 For cases dealing with this subject, see secs. 2.1 and 2.2.

	24.43  Statements Elicited By Undercover Government Agents
	 Illinois v. Perkins, 110 S. Ct. 2394 (1990): 1989 Term, p. 2-1, sec. 2.1131.
	 United States v. Henry, 100 S. Ct. 2183 (1980): 1979 Term, p. 33, sec. 3.141.
	 For cases dealing with Miranda limitations on questioning by undercover government agents, see sec. 2.1152.
	 For cases dealing with the right to counsel and the eliciting of statements by undercover government agents, see sec. 25.192.

	24.44  In Relation To Tests For Inebriation
	24.441  In general
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.

	24.442  Refusal to submit to test to determine inebriation
	24.4421  In general
	 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 Term, p. 200, sec. 12.7624.
	 Thomas v. New York, 100 S. Ct. 197 (1979): 1979 Term, p. 110, sec. 8.8253.
	 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 143, sec. 12.7622.
	 For cases dealing with the relevancy and admissibility of this evidence in general, see sec. 13.3621.
	 For cases dealing with due process limitations on the admission of this evidence, see sec. 22.4561.

	24.4422  Blood-alcohol test
	 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 (Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221.

	24.4423  Field sobriety test
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412.
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.
	 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 (Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221.


	24.443  Requiring defendant to perform tests for inebriation
	 For cases dealing with this subject, see sec. 24.6213.


	24.45  Compelling Production Of Evidence
	 For cases dealing with this subject, see sec. 24.6.

	24.46  During Mental Status (i.e., Psychological Or Psychiatric) Examination
	24.461  In general
	 Powell v. Texas, 109 S. Ct. 3146 (1989): 1988 Term, p. 25-2, sec. 25.131.
	 Buchanan v. Kentucky, 107 S. Ct. 2906 (1987): 1986 Term, p. 179, sec. 8.752.
	 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, p. 102, sec. 8.753.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 2-2, sec. 2.1172.
	 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 (Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712.

	24.462  Mental evaluation of defendant by state's expert when defendant puts mental status at issue in guilt phase of trial
	24.4621  In general
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶27-45.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20.

	24.4622  It makes no difference whether mental status is put in issue to establish affirmative defense or to persuade jury as to element on which state has burden of proof
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶10-13.

	24.4623  When defendant puts mental status at issue by offering expert testimony to show that he lacks psychological profile of sex offender and, therefore, did not commit charged sexual assault
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶27-45.
	 State v. Davis, 2001 WI App 210, 247 Wis. 2d 917, 634 N.W.2d 922, 2001 Term WCA-60, at ¶1-20.


	24.463  Mental evaluation of defendant by state's expert when defendant enters insanity plea
	24.4631  In general
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶44-45.
	 For cases dealing with the waiver of the privilege of self-incrimination by the entry of an insanity plea, see sec. 24.34.

	24.4632  In case involving insanity plea, it is not necessary to delay state's access to psychiatrist's report of examination until completion of guilt phase
	 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 (Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712.

	24.4633  In case involving insanity plea, privilege against self-incrimination protected by prohibition on use of defendant's statements on any issue other than mental condition
	 State v. Jacobson, 164 Wis. 2d 685, 476 N.W.2d 22 (Ct. App. 1991): 1991 Term, p. 18-5, sec. 18.5712.



	24.47  At Interview By Probation Or Parole Officer
	24.471  In general
	 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 Term, p. 178, sec. 8.753.
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶18-21.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶17.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1181.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.
	 For cases dealing with the need for Miranda warnings at an interview with a probation officer, see sec. 2.1181.
	 For cases dealing with the voluntariness of a statement elicited by a threat of revocation of probation unless probationer complies with condition that he account for whereabouts and activities, see sec. 2.2473.

	24.472  Prosecution's use of statement obtained from probationer in compliance with duty to account for whereabouts and activities
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶16, 25-26, 33.
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶18-21.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶16.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶14, 18, 36.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.
	 State v. Thompson, 142 Wis. 2d 821, 419 N.W.2d 564 (Ct. App. 1987): 1987 Term, p. 2-6, sec. 2.252.

	24.473  Privilege against self-incrimination does not preclude use at probation revocation proceeding of defendant's refusal to answer agent's questions
	 For cases dealing with this subject, see sec. 41.3182.

	24.474  Need to provide use and derivative-use immunity for incriminating statements made to probation or parole agent in compliance with duty to account for whereabouts and activities
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶18-21.


	24.48  At Presentence Interview And Investigation
	 State v. Heffran, 129 Wis. 2d 156, 384 N.W.2d 351 (1986): 1985 Term, p. 91, sec. 6.122.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 For cases dealing with the inadmissibility, at the trial on the issue of guilt, of statements made to a presentence investigator, see sec. 9.1261.

	24.49  Other Circumstances
	24.491  Juvenile mental status examination
	 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 385 (Ct. App. 1985): 1985 Term, p. 200, sec. 13.1744.

	24.492  Compelling production of identification
	 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. Ct. 2451 (2004).
	 Kolender v. Lawson, 103 S. Ct. 1855 (1983): 1982 Term, p. 143, sec. 8.752.

	24.493  Requirement that welfare recipient report receipt of income and assets
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.721.

	24.494  Payment of tax on controlled substances and display of stamp demonstrating payment of tax
	 For cases dealing with this subject, see sec. 24.891.

	24.495  Imposing tax that requires reporting of unlawful conduct
	 Department of Revenue v. Kurth Ranch, 114 S. Ct. 1937 (1994): 1993 Term, p. 24-1, sec. 24.41.

	24.496  Statute requiring person to summon law enforcement officers or provide assistance to victim when person knows that crime is being committed and that victim is exposed to bodily harm does not violate privilege against self-incrimination
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.

	24.497  Sex offender treatment program ordered as condition of probation
	24.4971  In general
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-22.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶11-18.
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.

	24.4972  Need to afford use and derivative-use immunity to overcome self-incrimination right implicated in requiring admission of guilt as part of program
	 For cases dealing with this subject, see sec. 9.63714.


	24.498  Questioning by governmental employer regarding misconduct on job
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	24.499  Other circumstances
	24.4991  Compliance with discovery statutes
	 For cases dealing with this subject, see sec. 24.898.

	24.4992  Interview with juvenile regarding delinquent acts that will be basis of CHIPS
	 In Interest of Thomas J.W., 213 Wis. 2d 264, 570 N.W.2d 586 (Ct. App. 1997): 1997 Term, p. 2-1, sec. 2.1181.

	24.4993  Pardon, clemency, and commutation proceedings
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 10-42, sec. 10.8111.

	24.4994  Requiring participants in sexual abuse treatment program to admit responsibility for crimes for which they are sentenced and other sexual offenses they have committed, which admissions are not privileged and may be used against participant in future criminal proceeding, when failure to participate in program results in loss of prison privileges
	 McKune v. Lile, 122 S. Ct. 2017 (2002), 2001 Term USSC-16.

	24.4995  Requiring person involved in accident to identify himself or herself at scene, as required by hit-and-run statute
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶17-29.




	24.5  Burdening Exercise Of Privilege
	24.51  Prosecutorial Reference To, Or Use Of, Defendant's Silence
	 For cases dealing with this subject, see secs. 8.421 and 20.61.

	24.52  Prohibition On Inferring Guilt From Exercise Of Privilege
	24.521  In general
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶36.

	24.522  Prohibition On Instructing Jury It May Draw Negative Inference From Defendant's Failure To Testify
	 Portuondo v. Agard, 120 S. Ct. 1119 (2000): 1999 Term, p. 8-33, sec. 8.4361.
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521.
	 For cases dealing generally with the prohibition on drawing a negative inference from defendant's failure to testify, see sec. 24.84.

	24.523  Prohibition on state's introducing evidence of, or using, defendant's silence to suggest guilt
	 For cases dealing with this subject, see secs. 8.421 and 20.61.


	24.53  Failure To Give Instruction On Drawing No Adverse Inferences From Defendant's Failure To Testify
	 For cases dealing with this subject, see sec. 8.5375.

	24.54  Creating Affirmative Defense That Compels Defendant To Testify To Avoid Conviction
	 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 574 (1985): 1984 Term, p. 186, sec. 12.282.

	24.55  Prosecutor's Attempt To Call Defendant Adversely
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 84, sec. 4.5411.

	24.56  Penalizing Invocation Of Privilege
	24.561  By subjecting one who goes to trial to possibility of imposition of death penalty, while removing death penalty as possible punishment for one who pleads guilty
	 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 Term, p. 88, sec. 8.582.

	24.562  Increasing sentence because of invocation of self-incrimination privilege
	 For cases dealing with this subject, see sec. 9.2522.

	24.563  By introducing evidence of, or using, defendant's silence to suggest guilt
	 For cases dealing with this subject, see secs. 8.421 and 20.61.

	24.564  Taking into consideration, and drawing adverse inferences from, person's refusal to testify or answer questions in civil proceeding or investigation
	 LaChance v. Erickson, 118 S. Ct. 753 (1998): 1997 Term, p. 24-4, sec. 24.552.

	24.565  By drawing inference, from defendant's refusal to testify at hearing into validity of waiver of counsel, that waiver of counsel was valid
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶35-36.

	24.566  By discharging government employee for exercising privilege
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶1-45.
	 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 776 N.W.2d 617, at ¶7.



	24.6  Compelling Production Of Evidence
	24.61  General Principles
	24.611  In general
	 United States v. Hubbell, 120 S. Ct. 2037 (2000): 1999 Term, p. 24-2, sec. 24.6312.
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 24-1, sec. 24.611.
	 Department of Social Services v. Bouknight, 110 S. Ct. 900 (1990): 1989 Term, p. 24-2, sec. 24.641.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.

	24.612  When production required for effective operation of generally applicable regulatory regime constructed to effect state's public purposes unrelated to the enforcement of its criminal laws
	 Department of Social Services v. Bouknight, 110 S. Ct. 900 (1990): 1989 Term, p. 24-2, sec. 24.641.
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.721.


	24.62  Production Of Evidence From Suspect's Person
	24.621  Requiring bodily actions
	24.6211  In general
	 United States v. Hubbell, 120 S. Ct. 2037 (2000): 1999 Term, p. 24-1, sec. 24.6211.
	 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, p. 102, sec. 8.753.
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412.
	 For cases dealing with fourth amendment limitations on requiring bodily actions, see sec. 1.631.

	24.6212  Voice exemplar
	24.62121  In general
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 24-2, sec. 24.6212.
	 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 Term, p. 24-1, sec. 24.611.
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412.

	24.62122  Propriety of court's order requiring defendant to give voice exemplar at trial
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.

	24.62123  Informing a jury of defendant's refusal to provide a voice sample
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.

	24.62124  Denial of defendant's request for an in-court voice lineup
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 24-1, sec. 24.6211.


	24.6213  Sobriety test
	24.62131  In general
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412.
	 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 (Ct. App. 1982): 1982 Term, p. 98, sec. 5.892.

	24.62132  Suppression of test results on ground that test was compelled under threat to government employee (e.g., police officer) that, if he or she did not perform test, he or she would lose job
	 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 776 N.W.2d 617, at ¶1-25.


	24.6214  Fingerprinting
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 24-2, sec. 24.6214.

	24.6215  Photographing
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 24-2, sec. 24.6214.

	24.6216  Appearance in lineup
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 24-2, sec. 24.6211.
	 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 Term, p. 24-1, sec. 24.611.

	24.6217  Requiring suspect to assume stance, walk, or make particular gesture
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 24-2, sec. 24.6214.
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412.

	24.6218  Requiring suspect to wear particular clothing
	 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 Term, p. 24-1, sec. 24.611.

	24.6219  Handwriting exemplars or specimens
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 24-2, sec. 24.6213.
	 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 Term, p. 24-1, sec. 24.611.
	 United States v. Euge, 100 S. Ct. 874 (1980): 1979 Term, p. 111, sec. 8.8272.
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412.


	24.622  Taking samples from body
	24.6221  In general
	 United States v. Hubbell, 120 S. Ct. 2037 (2000): 1999 Term, p. 24-2, sec. 24.6312.
	 Estelle v. Smith, 101 S. Ct. 1866 (1981): 1980 Term, p. 102, sec. 8.753.
	 For cases dealing with fourth amendment limitations on taking samples from body, see sec. 1.632.

	24.6222  Blood
	 Pennsylvania v. Muniz, 110 S. Ct. 2638 (1990): 1989 Term, p. 24-2, sec. 24.6221.
	 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 Term, p. 24-1, sec. 24.612.
	 South Dakota v. Neville, 103 S. Ct. 916 (1983): 1982 Term, p. 200, sec. 12.7624.
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 111, sec. 8.8271.
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412.

	24.6223  Breath
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 143, sec. 12.7622.

	24.6224  Urine
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-2, sec. 24.4412.

	24.6225  Hair


	24.63  Production Of Documentary Evidence
	24.631  General principles
	24.6311  In general
	 United States v. Hubbell, 120 S. Ct. 2037 (2000): 1999 Term, p. 24-2, sec. 24.6312.

	24.6312  Production of documentary evidence in response to subpoena
	 For cases dealing with this subject, see sec. 24.642.


	24.632  Income tax returns
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.
	 B.M. v. State, 113 Wis. 2d 183, 335 N.W.2d 420 (Ct. App. 1983): 1982 Term, p. 33, sec. 2.1521.

	24.633  Corporate and other business records
	 Braswell v. United States, 108 S. Ct. 2284 (1988): 1987 Term, p. 24-2, sec. 24.621.
	 United States v. Doe, 104 S. Ct. 1237 (1984): 1983 Term, p. 180, sec. 8.772.
	 State v. Kielisch, 123 Wis. 2d 125, 365 N.W.2d 904 (Ct. App. 1985): 1984 Term, p. 156, sec. 8.7721.

	24.634  Bank records
	 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 Term, p. 24-2, sec. 24.622.


	24.64  Production Of Other Evidence
	24.641  Requiring production of child from person having custody of child
	 Department of Social Services v. Bouknight, 110 S. Ct. 900 (1990): 1989 Term, p. 24-2, sec. 24.641.

	24.642  Requiring production of physical or documentary evidence in response to subpoena
	 United States v. Hubbell, 120 S. Ct. 2037 (2000): 1999 Term, p. 24-2, sec. 24.6312.
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, sec. 38.8811.


	24.65  Compelling Mental Status (i.e., Psychological Or Psychiatric) Examination Of Defendant
	24.651  In general
	 For cases dealing with this subject, see secs. 24.34, 24.35, and 24.46.

	24.652  Appellate review of determination whether compelled mental status examination of defendant is constitutionally permissible
	 State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 2001 Term WSC-191, at ¶33.


	24.66  Related Matters
	24.661  Compelling suspect to execute consent form directing disclosure of bank records
	 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 Term, p. 24-3, sec. 24.82.

	24.662  Compliance with discovery and disclosure statutes, rules, and orders
	 For cases dealing with this subject, see sec. 24.898.



	24.7  Grant Of Immunity To Supplant Privilege
	24.71  General Principles
	24.711  In general
	 United States v. Hubbell, 120 S. Ct. 2037 (2000): 1999 Term, p. 24-2, sec. 24.6312.
	 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 Term, p. 24-1, sec. 24.121.
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶20-22.
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶27.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 24-4, sec. 24.711.

	24.712  Privilege may be replaced by sufficient grant of immunity
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, sec. 38.8811.

	24.713  Prosecutor can offer, but cannot grant, use immunity
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶27.

	24.714  Even after grant of immunity, witness may elect not to testify at risk of contempt of court
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶27.


	24.72  Under Immunity Statute
	24.721  Type of immunity conferred
	 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 (1986): 1985 Term, p. 138, sec. 8.7811.
	 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 (Ct. App. 1979): 1978 Term, p. 91, sec. 8.62.

	24.722  Need for district attorney to request immunity
	 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 (1986): 1985 Term, p. 138, sec. 8.7812.

	24.723  Sufficiency of invocation of privilege
	 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 (1986): 1985 Term, p. 138, sec. 8.7812.

	24.724  Persons covered under immunity statute applicable to creditor's actions
	 State v. Worgull, 128 Wis. 2d 1, 381 N.W.2d 547 (1986): 1985 Term, p. 138, sec. 8.7812.


	24.73  Authority To Grant Immunity
	 United States v. Doe, 104 S. Ct. 1237 (1984): 1983 Term, p. 180, sec. 8.782.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 103, sec. 8.78.

	24.74  Type And Scope Of Immunity Constitutionally Required
	 United States v. Hubbell, 120 S. Ct. 2037 (2000): 1999 Term, p. 24-2, sec. 24.6312.
	 United States v. Doe, 104 S. Ct. 1237 (1984): 1983 Term, p. 180, sec. 8.781.
	 Pillsbury Co. v. Conboy, 103 S. Ct. 608 (1983): 1982 Term, p. 143, sec. 8.781.
	 United States v. Apfelbaum, 100 S. Ct. 948 (1980): 1979 Term, p. 112, sec. 8.8292.
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶20.
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, sec. 38.8811.
	 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 (Ct. App. 1979): 1978 Term, p. 87, sec. 8.5771.

	24.75  Use Of Testimony Made After Immunity Grant
	24.751  In general
	 New Jersey v. Portash, 99 S. Ct. 1292 (1979): 1978 Term, p. 88, sec. 8.5772.
	 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 (Ct. App. 1979): 1978 Term, p. 129, sec. 12.141.

	24.752  In perjury prosecution arising out of giving of testimony
	 United States v. Apfelbaum, 100 S. Ct. 948 (1980): 1979 Term, p. 112, sec. 8.8292.


	24.76  No Use Immunity For Statements Made By Testifying Defendant On Cross-Examination
	 For cases dealing with this subject, see sec. 24.331.

	24.77  Use Immunity For Defendant's Testimony At Suppression Hearing
	 United States v. Salvucci, 100 S. Ct. 2547 (1980): 1979 Term, p. 15, sec. 1.893.
	 For cases dealing specifically with use immunity for testimony at fourth amendment suppression hearing, see sec. 1.923.
	 For cases dealing specifically with use immunity for testimony at Goodchild hearing, see sec. 2.625.

	24.78  A Deponent's Civil Deposition Testimony, Closely Tracking His Prior Immunized Testimony, Is Not Immunized Testimony That Can Be Compelled Over Valid Assertion Of Privilege
	 Pillsbury Co. v. Conboy, 103 S. Ct. 608 (1983): 1982 Term, p. 144, sec. 8.782.

	24.79  Other matters
	24.791  Need to grant immunity to defense witness
	 For cases dealing with this subject, see sec. 28.212.

	24.792  Need to afford use and derivative-use immunity to overcome self-incrimination right implicated in requiring admission of guilt as part of sex offender treatment program ordered as condition of probation
	 For cases dealing with this subject, see sec. 9.63714.

	24.793  Use immunity for statements made by government employee (e.g., police officer) in compliance with rule or regulation requiring statement and imposing job loss as penalty for failure to make statement (Garrity immunity)
	24.7931  In general
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶1-45.
	 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 776 N.W.2d 617, at ¶7.

	24.7932  When statement is false and is basis for prosecution for crimes such as perjury or obstruction of justice
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶8.




	24.8  Other Matters Relating To Privilege Against Self-Incrimination
	24.81  Remedy For Violation Of Privilege
	24.811  In general
	 United States v. Morrison, 101 S. Ct. 665 (1981): 1980 Term, p. 103, sec. 8.791.

	24.812  Excluding evidence derived from Fifth Amendment violation (fruit of the poisonous tree doctrine)
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶26-28.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶19-25.
	 For cases dealing with the principle that the privilege against self-incrimination extends not only to direct use of information obtained in violation of privilege, but also to derivative use, see sec. 24.123.
	 For cases dealing with excluding evidence derived from a violation of Miranda, see sec. 2.192.
	 For case dealing with excluding evidence derived from the giving of an involuntary statement, see. sec. 2.281.


	24.82  Use Of Statements Made By Testifying Defendant
	 For cases dealing with this subject, see sec. 24.331.

	24.83  How Long Privilege Survives In Criminal Prosecution For Crime That Is Subject Of Invocation Of Privilege
	24.831  Privilege survives conviction through post-conviction attack and appeal
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶19.
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶11-18.
	 State v. Anastas, 107 Wis. 2d 270, 320 N.W.2d 15 (Ct. App. 1982): 1981 Term, p. 115, sec. 8.731.
	 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 (Ct. App. 1979): 1979 Term, p. 110, sec. 8.8242.
	 For cases dealing with the appropriateness of invoking the privilege after conviction, see sec. 24.212.

	24.832  How long privilege survives after guilty or no-contest plea
	24.8321  Privilege survives guilty or no-contest plea and continues at least until sentencing
	 Mitchell v. United States, 119 S. Ct. 1307 (1999): 1998 Term, p. 24-3, sec. 24.831.
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.
	 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 256 (1984): 1984 Term, p. 156, sec. 8.791.
	 State v. Langenbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶9-11.
	 For cases dealing with the appropriateness of invoking the privilege after a guilty plea, see sec. 24.213.
	 For cases dealing with waiver of the privilege by pleading guilty, see sec. 24.32.

	24.8322  Privilege survives guilty or no-contest plea and applies to mental responsibility phase of criminal trial
	 State v. Langenbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶1-20.

	24.8323  Privilege survives guilty or no-contest plea and continues through potential appeal
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶19.
	 State v. Langenbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶11.


	24.833  Privilege survives conviction and continues while defendant intends to or is in process of moving to modify sentence and can show appreciable chance of success
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶19.
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.

	24.834  Privilege does not survive conviction when asserted to prohibit compelling admission of guilt as part of treatment ordered as condition of probation
	 State v. Carrizales, 191 Wis. 2d 85, 528 N.W.2d 29 (Ct. App. 1995): 1994 Term, p. 9-19, sec. 9.6351.


	24.84  Prohibition On Drawing Adverse Inference From Witness's Invocation Of Fifth Amendment Privilege
	24.841  In general
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521.
	 For cases dealing with the prohibition on instructing the jury that it may draw a negative inference from defendant's failure to testify, see sec. 24.522.

	24.842  Instructing jury on drawing no adverse inferences from defendant's failure to testify
	 For cases dealing with this subject, see sec. 8.5375.
	 For cases dealing with the prohibition on instructing the jury that it may draw a negative inference from defendant's failure to testify, see sec. 24.522.


	24.85  Relationship Between State And Federal Constitutional Guarantee
	24.851  In general
	 State v. Ward, 2009 WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, at ¶18, 55.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶55-82.
	 State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 2001 Term WSC-76, at ¶37-42.
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, sec. 38.8811.
	 State v. Schultz, 152 Wis. 2d 408, 448 N.W.2d 424 (1989): 1989 Term, p. 24-3, sec. 24.81.
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 20-5, sec. 20.612.
	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 180, sec. 8.791.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶18.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶8.
	 State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245 (Ct. App. 1997): 1996 Term, p. 24-4, sec. 24.81.
	 State v. Pheil, 152 Wis. 2d 523, 449 N.W.2d 858 (Ct. App. 1989): 1989 Term, p. 24-3, sec. 24.81.

	24.852  Granting same or greater protection from compelled self-incrimination in interrogation context under state constitution
	 For cases dealing with adoption of Miranda under the state constitution, see sec. 2.1994.

	24.853  Granting greater protection from prosecutorial use of defendant's silence
	 For cases dealing with this subject, see secs. 8.4218 and 20.6165.

	24.854  Granting greater protection under state constitution insofar as scope of exclusionary rule applied to Fifth Amendment violations is concerned
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶55-82.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶8.
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶15.


	24.86  Compelling Suspect To Execute Consent Form Directing Disclosure Of Bank Records
	 Doe v. United States, 108 S. Ct. 2341 (1988): 1987 Term, p. 24-3, sec. 24.82.

	24.87  Propriety Of Calling Witness Knowing He Will Invoke Privilege Against Self-Incrimination
	 For cases dealing with this subject, see sec. 20.371.

	24.88  Appellate Review Of Matters Relating To Privilege Against Self-Incrimination
	24.881  In general
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶11.
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.

	24.882  Review of question whether statute violates privilege against self-incrimination
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, sec. 38.8811.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶18.

	24.883  Review of question whether state violated right to remain silent by comment on invocation of right
	 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 704 N.W.2d 405, at ¶8.


	24.89  Other Matters
	24.891  Applicability of harmless error rule to admission of evidence in violation of privilege against self-incrimination
	24.8911  In general
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶45.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶36.

	24.8912  Admission of defendant's statement obtained in violation of privilege against self-incrimination
	 For cases dealing with this subject, see sec. 11.7321.

	24.8913  Admission of evidence derived from violation of privilege against self-incrimination
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶45.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶36.


	24.892  Consistency with privilege against self-incrimination of statute requiring payment of tax on controlled substances and display of stamp demonstrating such payment, now that derivative use immunity is provided by statute
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶29-38.

	24.893  Striking testimony of witness who invokes privilege on cross-examination
	 For cases dealing with this subject, see sec. 20.3523.

	24.894  Statute requiring person to summon law enforcement officers or provide assistance to victim when person knows that crime is being committed and that victim is exposed to bodily harm does not violate privilege against self-incrimination
	 For cases dealing with this subject, see sec. 24.496.

	24.895  Admissibility of evidence offering explanation for defendant's failure to testify
	 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 (Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382.

	24.896  Testifying defendant may be impeached by proof of prior convictions without violation of Fifth Amendment privilege
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 24-4, sec. 24.822.

	24.897  Privilege does not confer right to lie or give false testimony
	 For cases dealing with this subject, see sec. 24.194.

	24.898  Requiring compliance with discovery and disclosure statutes, rules, and orders
	24.8981  In general
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶33-39.
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.

	24.8982  Statute requiring defendant to provide prosecutor with summary of expert's findings or subject matter of expert's testimony
	24.89821  In general
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.

	24.89822  When experts findings based on information provided by defendant
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.


	24.8983  Notice of alibi
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶36-37.
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.

	24.8984  Order requiring disclosure of evidence defendant intended to present in support of self-defense claim
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶33-39.


	24.899  Other matters
	24.8991  Applicability of Fifth Amendment's self-incrimination clause to states
	 Dickerson v. United States, 120 S. Ct. 2326 (2000): 1999 Term, p. 24-3, sec. 24.811.
	 United States v. Balsys, 118 S. Ct. 2218 (1998): 1997 Term, p. 24-1, sec. 24.121.
	 State v. Brockdorf, 2006 WI 76, 291 Wis. 2d 635, 717 N.W.2d 657, at ¶16.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶45.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶1.
	 State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.W.2d 770, at ¶1.
	 State v. Langenbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 2001 Term WCA-88, at ¶8.

	24.8992  Does coercive interrogation violate privilege against self-incrimination if statement that is coerced is never used as evidence against person from whom it has been elicited?
	 For cases dealing with this subject, see sec. 2.293.

	24.8993  With respect to use of defendant's involuntary statements, rights conferred by due process clause and Fifth Amendment are coextensive
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶34.
	 State v. Mark, 2008 WI App 44, 308 Wis. 2d 191, 747 N.W.2d 727, at ¶10.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶32-38.

	24.8994  Consistency with privilege against self-incrimination of statute requiring payment of tax on controlled substances and display of stamp demonstrating such payment, but not providing derivative use immunity for such activity
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, sec. 38.8811.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811.
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	 State v. Hanson, 136 Wis. 2d 195, 401 N.W.2d 771 (1987): 1986 Term, p. 61, sec. 3.1411.
	 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 (1982): 1981 Term, p. 106, sec. 8.221.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 78, sec. 8.421.
	 Spencer v. State, 85 Wis. 2d 565, 271 N.W.2d 25 (1978): 1978 Term, p. 78, sec. 8.41.
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶11.
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶9.
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶18.
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶32.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶27.
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶3.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶9.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶8.
	 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶11.
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶19.
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322.
	 State v. Dagnall, 228 Wis. 2d 495, 596 N.W.2d 482 (Ct. App. 1999): 1998 Term, p. 2-16, sec. 2.321.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311.
	 State v. Kunkel, 137 Wis. 2d 172, 404 N.W.2d 69 (Ct. App. 1987): 1986 Term, p. 61, sec. 3.1412.
	 State v. Middleton, 135 Wis. 2d 297, 399 N.W.2d 917 (Ct. App. 1986): 1986 Term, p. 54, sec. 3.1196.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 161, sec. 8.2291.
	 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. App. 1982): 1981 Term, p. 106, sec. 8.2261.

	25.112  When right to counsel attaches in criminal prosecution
	25.1121  In general
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).
	 Rothgery v. Gillespie County, 128 S. Ct. 2578 (2008).
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶17.

	25.1122  Right to counsel attaches when warrant is issued or complaint is filed
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. Anson, 2002 WI App 270, 258 Wis. 2d 433, 654 N.W.2d 48, 2002 Term WCA-140, at ¶11.
	 State v. Hornung, 229 Wis. 2d 469, 600 N.W.2d 264 (Ct. App. 1999): 1999 Term, p. 2-28, sec. 2.322.

	25.1123  When no warrant issued or complaint filed, right to counsel attaches at defendant’s initial appearance before judicial officer, where he learns accusation against him and his liberty is subject to restriction
	25.11231  In general
	 Rothgery v. Gillespie County, 128 S. Ct. 2578 (2008).

	25.11232  Attachment does not require that prosecutor (as distinct from police officer) be aware of initial proceeding or involved in its conduct
	 Rothgery v. Gillespie County, 128 S. Ct. 2578 (2008).



	25.113  Attachment of right to counsel on one charge does not give rise to right to counsel on other, uncharged offense
	25.1131  General rule: right to counsel is offense-specific; applies only to charged offense
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.
	 McNeil v. Wisconsin, 111 S. Ct. 2204 (1991): 1990 Term, p. 2-4, sec. 2.1323.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23.
	 State v. Lass, 194 Wis. 2d 592, 535 N.W.2d 904 (Ct. App. 1995): 1994 Term, p. 2-21, sec. 2.351.
	 State v. Long, 190 Wis. 2d 387, 526 N.W.2d 826 (Ct. App. 1994): 1994 Term, p. 2-12, sec. 2.1411.
	 For cases dealing with this subject in the context of the defendant's right to counsel during police questioning, see secs. 2.313 and 2.316.

	25.1132  Is there an exception to general rule where other, uncharged offense is "closely related" to offense on which right to counsel has attached?
	25.11321  No (United States Supreme Court's answer)
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.

	25.11322  Yes (Wisconsin Court of Appeals' answer)
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶18-23.


	25.1133  Determination of whether offense has been charged is to be determined by applying the Blockburger test
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.

	25.1134  Deliberate delay in charging to avoid sixth amendment right to counsel
	 State v. McNeil, 155 Wis. 2d 24, 454 N.W.2d 742 (1990): 1989 Term, p. 2-7, sec. 2.1323.


	25.114  Attachment of right to counsel in juvenile delinquency proceeding
	 For cases dealing with this subject, see sec. 25.191.

	25.115  Under federal constitution, defendant charged with misdemeanor has no constitutional right to counsel unless sentence of imprisonment is imposed
	25.1151  In general
	 Alabama v. Shelton, 122 S. Ct. 1764 (2002), 2001 Term USSC-12.
	 Nichols v. United States, 114 S. Ct. 1921 (1994): 1993 Term, p. 31-21, sec. 31.6285.

	25.1152  Right to counsel attaches if sentence of imprisonment is imposed even though sentence is suspended or stayed
	 Alabama v. Shelton, 122 S. Ct. 1764 (2002), 2001 Term USSC-12.


	25.116  Sixth Amendment right to counsel applicable to states
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶83.
	 State v. Dagnall, 2000 WI 82, 236 Wis. 2d 339, 612 N.W.2d 680: 1999 Term, p. 2-22, sec. 2.321.

	25.117  Sixth Amendment right to counsel does not attach in civil proceedings
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶11.

	25.118  Counsel required at any "critical stage" of prosecution
	 Rothgery v. Gillespie County, 128 S. Ct. 2578 (2008).

	25.119  Other matters
	25.1191  Relationship of state and federal constitutional guarantees of right to counsel
	 For cases dealing with this subject, see sec. 25.5977.

	25.1192  When right to counsel attaches, and whether proceeding is "critical stage" of prosecution, present distinct questions
	 Rothgery v. Gillespie County, 128 S. Ct. 2578 (2008).



	25.12  When Person Is In Custody
	 United States v. Gouveia, 104 S. Ct. 2292 (1984): 1983 Term, p. 161, sec. 8.2292.
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 94, sec. 8.422.

	25.13  At Judicial and Nonjudicial Proceedings That Are Part Of Investigative Process
	25.131  At interrogation
	25.1311  In criminal case
	 For cases dealing with this subject, see secs. 2.1 and 2.3.

	25.1312  As part of juvenile detention
	 For cases dealing with this subject, see sec. 42.224.


	25.132  At lineup or other identification procedure
	 For cases dealing with this subject, see sec. 3.2.

	25.133  At John Doe investigation
	 For cases dealing with this subject, see sec. 4.241.

	25.134  At grand jury proceeding
	 For cases dealing with this subject, see sec. 4.141.

	25.135  When statement of accused heard by undercover government agent
	25.1351  When statement elicited by government agent after charges filed
	 For cases dealing with this subject, see sec. 2.3141.

	25.1352  When statement elicited by government agent before charges filed
	 For cases dealing with this subject, see sec. 2.3142.

	25.1353  When statement heard by government agent who did not deliberately elicit it
	 For cases dealing with this subject, see sec. 2.315.


	25.136  At court-ordered psychiatric examination
	 For cases dealing with this subject, see sec. 25.195.


	25.14  At Judicial and Nonjudicial Proceedings That Are Part Of Formal Criminal Prosecution Leading To Trial Or Guilty Plea
	25.141  In general
	 State v. Peardot, 119 Wis. 2d 400, 351 N.W.2d 172 (Ct. App. 1984): 1983 Term, p. 83, sec. 3.94.

	25.142  At preliminary examination
	25.1421  In general
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶84.
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 106, sec. 8.225.
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 94, sec. 8.425.

	25.1422  Need for pretrial appeal to challenge denial of right to counsel at preliminary examination
	 For cases dealing with this subject, see sec. 6.4863.

	25.1423  When denial of right to counsel at preliminary examination is harmless error
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.712.
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.


	25.143  At suppression hearing
	25.144  At court-ordered psychiatric examination
	 For cases dealing with this subject, see sec. 25.195.

	25.145  At review of indigency determination
	 For cases dealing with this subject, see sec. 25.5461.

	25.146  At guilty or no-contest plea proceeding
	 For cases dealing with this subject, see sec. 7.2411.


	25.15  At Trial Or Guilty Plea Proceeding
	25.151  At trial
	25.1511  In general
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶67-68.
	 Spencer v. State, 85 Wis. 2d 565, 271 N.W.2d 25 (1978): 1978 Term, p. 78, sec. 8.4241.
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.

	25.1512  During voir dire examination of potential jurors
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.

	25.1513  Argument on legal issues
	25.1514  During recesses while defendant is on stand
	 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 25-7, sec. 25.4721.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.

	25.1515  Instruction of jury
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶67.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. App. 1982): 1981 Term, p. 106, sec. 8.2261.

	25.1516  Response to jury inquiry
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶65-76.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 94, sec. 8.4261.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 25-1, sec. 25.162.
	 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. App. 1982): 1981 Term, p. 133, sec. 10.631.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 94, sec. 8.4261.

	25.1517  Return of verdict
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 (1990): 1989 Term, p. 8-14, sec. 8.6833.
	 Spencer v. State, 85 Wis. 2d 565, 271 N.W.2d 25 (1978): 1978 Term, p. 78, sec. 8.4242.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. App. 1982): 1981 Term, p. 133, sec. 10.631.

	25.1518  Communication between judge and jurors
	25.15181  During trial
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 196, sec. 10.631.

	25.15182  During deliberations
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶65-76.
	 State v. Burton, 112 Wis. 2d 560, 334 N.W.2d 263 (1983): 1982 Term, p. 162, sec. 10.633.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 For cases dealing with a defendant's right to counsel when the trial court responds to a jury inquiry during deliberations, see sec. 25.1516.



	25.152  At guilty plea proceeding
	 Wright v. Van Patten, 128 S. Ct. 743 (2008).
	 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, p. 121, sec. 8.2391.


	25.16  At Sentencing
	25.161  In general
	 State v. Gallion, 2004 WI 42, 270 Wis. 2d 535, 678 N.W.2d 197, at ¶56.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212.
	 State v. Knapp, 111 Wis. 2d 380, 330 N.W.2d 242 (Ct. App. 1983): 1982 Term, p. 128, sec. 8.2271.

	25.162  At presentence interview
	 State v. Thexton, 2007 WI App 11, 298 Wis. 2d 263, 727 N.W.2d 560, at ¶10.
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶35.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 22-7, sec. 22.8411.
	 State v. Knapp, 111 Wis. 2d 380, 330 N.W.2d 242 (Ct. App. 1983): 1982 Term, p. 103, sec. 6.111.

	25.163  Sentencing after revocation of probation
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311.


	25.17  In Post-Conviction Proceedings Attacking Conviction
	25.171  Post-conviction motion and hearing on it
	25.1711  In general
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶10-11.

	25.1712  Motion alleging ineffective assistance of counsel and attendant Machner hearing
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶10-12.


	25.172  Sec. 974.06 motion or other collateral attack on conviction
	25.1721  In general
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 25-1, sec. 25.1821.
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 25-1, sec. 25.1821.
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-15, sec. 10.6311.
	 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 Term, p. 25-1, sec. 25.1222.
	 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 Term, p. 135, sec. 7.271.
	 Polk County v. Dodson, 102 S. Ct. 445 (1981): 1981 Term, p. 106, sec. 8.2271.
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶32.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 25-1, sec. 25.181.
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): at page 895 of opinion.

	25.1722  In death penalty cases
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 25-1, sec. 25.1822.
	 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 Term, p. 25-1, sec. 25.1222.

	25.1723  Fact that probation not revoked until after time for filing direct appeal has expired does not create right to counsel for purposes of a sec. 974.96 motion or other collateral attack on conviction
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.


	25.173  Appeal
	25.1731  From judgment of conviction
	25.17311  In general
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 25-1, sec. 25.1831.
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-15, sec. 10.6311.
	 Penson v. Ohio, 109 S. Ct. 346 (1988): 1988 Term, p. 11-14, sec. 11.8941.
	 McCoy v. Court of Appeals, 108 S. Ct. 1895 (1988): 1987 Term, p. 11-16, sec. 11.8961.
	 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 Term, p. 135, sec. 7.271.
	 Evitts v. Lucey, 105 S. Ct. 830 (1985): 1984 Term, p. 143, sec. 8.2391.
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 129, sec. 8.2281.
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶17.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State ex rel. McCoy v. Wisconsin Court of Appeals, 137 Wis. 2d 90, 403 N.W.2d 449 (1987): 1986 Term, p. 209, sec. 10.8981.
	 State v. Brown, 2009 WI App 169, __ Wis. 2d __, 776 N.W.2d 269, at ¶5.
	 State ex rel. Ford v. Holm, 2006 WI App 176, 296 Wis. 2d 119, 722 N.W.2d 609, at ¶3.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶2.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.
	 State ex rel. Payton v. Kolb, 135 Wis. 2d 202, 400 N.W.2d 285 (Ct. App. 1986): 1986 Term, p. 140, sec. 8.2271.

	25.17312  Right to counsel on appeal includes guarantee of effective assistance of counsel on appeal
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶30.
	 For cases dealing generally with the right to effective assistance of counsel on appeal, see sec. 25.245.


	25.1732  From denial of sec. 974.06 motion
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): at page 895 of opinion.

	25.1733  Discretionary appeal
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶12.


	25.174  Wisconsin Supreme Court review of court of appeals' decision
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 25-1, sec. 25.184.
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 129, sec. 8.2281.
	 Wainwright v. Torna, 102 S. Ct. 1300 (1982): 1981 Term, p. 107, sec. 8.2272.
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶29.
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 91, sec. 8.224.

	25.175  United States Supreme Court's review of state court decision
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).

	25.176  State habeas corpus
	25.1761  In general
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-15, sec. 10.6311.
	 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 Term, p. 25-1, sec. 25.1222.
	 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 Term, p. 135, sec. 7.271.
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶18.

	25.1762  In death penalty cases
	 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 Term, p. 25-1, sec. 25.1222.


	25.177  Federal habeas corpus
	 Mayle v. Felix, 125 S. Ct. 2562 (2005).
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 25-1, sec. 25.1821.

	25.178  Hearing challenging adequacy of counsel
	 For cases dealing with this subject, see sec. 25.2643.


	25.18  In Post-Conviction Proceedings Resulting From Conviction
	25.181  In probation or parole proceeding
	25.1811  Hearing on extension of probation
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311.

	25.1812  Hearing on parole or probation revocation
	 For cases dealing with this subject, see sec. 41.3152.

	25.1813  On administrative review of revocation decision
	 For cases dealing with this subject, see sec. 41.3153.

	25.1814  On certiorari review in circuit court of revocation decision
	 For cases dealing with this subject, see sec. 41.582.


	25.182  Sexual predator (chap. 980) proceeding
	25.1821  In general
	 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶12.

	25.1822  First appeal as of right from denial of petition for supervised release
	 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶12.



	25.19  In Other Proceedings And Circumstances
	25.191  In juvenile delinquency proceeding
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 2-7, sec. 2.1411; p. 2-15, sec. 2.162.

	25.192  When statement of accused heard by undercover government agent
	25.1921  When statement elicited by government agent after charges filed
	 For cases dealing with this subject, see sec. 2.3141.

	25.1922  When statement elicited by government agent before charges filed
	 For cases dealing with this subject, see sec. 2.3142.

	25.1923  When statement heard by government agent who did not deliberately elicit it
	 For cases dealing with this subject, see sec. 2.315.


	25.193  At investigative proceedings
	 For cases dealing with this subject, see secs. 4.141 and 4.241.

	25.194  Proceedings relating to issuance of search warrant
	25.1941  Application for search warrant
	 State v. Raflik, 2001 WI 129, 248 Wis. 2d 593, 636 N.W.2d 690, 2001 Term WSC-10, at ¶50.
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	 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 (1985): 1984 Term, p. 137, sec. 8.2311.
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	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶28.
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	 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 Term, p. 118, sec. 8.235.
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	25.21367  Must judge reasonableness of counsel's conduct based on facts viewed as of time of counsel's conduct
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶35.
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	25.2137  Other matters (cont'd)
	25.21371  "Counsel need not be perfect, indeed not even very good, to be constitutionally adequate"
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶19.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶14.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶28.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 25-36, sec. 25.4931.

	25.21372  Trial counsel expected to know law relevant to defendant's case
	 For cases dealing with this subject, see sec. 25.2241.

	25.21373  Claim of deficient performance based on failure to preserve issue for appellate review need not be considered if appellate court addresses, and rejects defendant's claim relating to, that issue on its merits
	 For cases dealing with this subject, see sec. 25.275.

	25.21374  Labeling counsel's action as "strategic" does not insulate it from finding of deficient performance
	 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 (Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511.

	25.21375  Burden of proof on question of deficient performance
	 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 (Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411.

	25.21376  Challenge to counsel's performance must be based on more than speculation
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶38.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-3, sec, 25.2135.
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	 Schriro v. Landrigan, 127 S. Ct. 1933 (2007).
	 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 N.W.2d 104, at ¶6.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶18.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶40.
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	25.21378  Test is whether counsel's performance was "objectively" reasonable
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶18.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶8.
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶31-35.

	25.21379  Counsel's testimony that his decision was not product of reasoned strategy, but rather of inadvertence or mistake, is not dispositive of question of deficient performance
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶18.
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶35.


	25.2138  Other matters (cont'd)
	25.21381  Defense counsel may select particular defense from available alternative defenses and is not required to present jury with alternatives inconsistent with chosen defense
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶22, 24.

	25.21382  Sixth Amendment guarantees reasonable competence, not perfect advocacy
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).

	25.21383  Even if it appears in hindsight that another defense would have been more effective, counsel's strategic decision will be upheld as long as it is founded on rationality of fact and law
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶35.

	25.21384  Appellate court will uphold counsel's strategic decision if it was rationally based on facts and law
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶27, 31.

	25.21385  Counsel not required to cooperate in defendant's attempt to perpetrate fraud on court
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶29.

	25.21386  When defendant alleges that counsel was ineffective for failing to take certain steps, defendant must show with specificity what the actions, if taken, would have revealed and how they would have altered the outcome of the proceedings
	 For cases dealing with this subject, see sec. 25.2673.

	25.21387  Ignorance of well-defined legal principles is nearly inexcusable
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶23.

	25.21388  Because lawyer's performance is evaluated under prevailing professional norms, case law and treatises on legal malpractice can be instructive
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶23.

	25.21389  Defendant not entitled to ideal, perfect defense or best defense, only reasonably effective representation
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶28.


	25.2139  Other matters (cont'd)
	25.21391  Use of ABA Standards, and other statements of professional standards, to determine what is reasonable performance
	 Bobby v. Van Hook, 130 S. Ct. 13 (2009).
	 Rompilla v. Beard, 125 S. Ct. 2456 (2005).

	25.21392  In determining whether there was deficient performance, court may consider reasons trial counsel overlooked or disavowed
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶18.

	25.21393  Counsel's right to choose strategy and to select particular defense from available alternative defenses
	 For cases dealing with this subject, see sec. 25.218.

	25.21394  Failure to object to objectionable evidence may not be deficient performance if counsel did not object because he or she did not want to draw unwarranted attention to evidence
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶44.

	25.21395  Deficient performance is limited to situations where law or duty is clear such that reasonable counsel should know enough to raise issue
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶17.

	25.21396  Attorney's experience is not criterion for determining whether representation was effective in particular case
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶25.

	25.21397  When prior decisions reveal that action that defense counsel is being faulted for not taking has occurred only once before, court cannot say failure to take that action fell below prevailing professional norms
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶19.

	25.21398  Defense counsel is not kept from providing effective assistance at preliminary examination by refusal to permit him to subpoena police reports and other non-privileged investigatory materials for examination and copying in anticipation of preliminary examination
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶83-94.
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	25.21412  When multiple deficiencies in counsel’s performance found, prejudice should be assessed based on cumulative effect of those deficiencies
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶110.
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶61.
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶59-61.
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	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶34.

	25.21413  To be included in calculus for prejudice, each act or omission must fall below objective standard of reasonableness
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶49.

	25.21414  In determining prejudice, must consider totality of evidence
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶54.

	25.21415  When defendant contends that he will be prejudiced in future by some court rule or ruling, he must demonstrate that he would be prejudiced per se
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶88.


	25.2142  When prejudice is and is not conclusively presumed, i.e., when particular defect in counsel's performance is and is not deemed prejudicial as matter of law
	25.21421  In general
	 Wright v. Van Patten, 128 S. Ct. 743 (2008).
	 Florida v. Nixon, 125 S. Ct. 29 (2004).
	 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 Term, p. 25-9, sec. 25.25914.
	 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, p. 11-20, sec. 11.8982.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶88.
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶56.
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶58.
	 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2.
	 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 629 N.W.2d 289, 2000 Term WSC-169, at ¶17-25.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶16, 19.
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶71.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	25.21422  When counsel fails to object to material and substantial breach of plea agreement as to sentencing recommendation
	 For cases dealing with this subject, see sec. 25.3822.

	25.21423  When attorney fails to present known evidence calling into question defendant's competency to stand trial
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶59.
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.

	25.21424  Actual or constructive denial of assistance of counsel altogether; complete denial of counsel at critical stage of proceeding
	 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term USSC-14.
	 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 Term USSC-8.
	 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 Term, p. 25-9, sec. 25.25914.
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶56.
	 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶16, 19.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶31.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶71.

	25.21425  When counsel's deficient performance has denied defendant a judicial proceeding (e.g., appeal) to which he is entitled
	 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 Term, p. 25-9, sec. 25.25914.
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶15, 17.

	25.21426  Failure to timely file notice of appeal or otherwise deprive defendant of direct appeal
	 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶16, 19.
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶14.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶31.

	25.21427  Failure to object to instruction that is lacking essential element of crime
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶31-42.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶32-39.
	 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶6-15.


	25.2143  When prejudice is and is not conclusively presumed, i.e., when particular defect in counsel's performance is and is not deemed prejudicial as matter of law (cont'd)
	25.21431  Counsel entirely failed to subject prosecution's case to adversarial testing
	 Florida v. Nixon, 125 S. Ct. 29 (2004).
	 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term USSC-14.

	25.21432  Counsel was called upon to render assistance under circumstances where competent counsel very likely could not
	 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term USSC-14.

	25.21433  When counsel had active conflict of interest
	 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 Term USSC-8.
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶59, 61.

	25.21434  When counsel concedes guilt in capital (i.e., death penalty) case, so as to preserve credibility for penalty phase)
	 Florida v. Nixon, 125 S. Ct. 29 (2004).


	25.2144  When prejudice not presumed
	25.21441  Prejudice not presumed when counsel fails to object to denial of requisite number of peremptory strikes
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.

	25.21442  Prejudice not presumed when counsel fails to file timely request for substitution of judge
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	25.21443  Prejudice not presumed when counsel fails to object to oral questioning by jurors or to make offer of proof of follow-up questioning that was not permitted
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.

	25.21444  Prejudice not presumed when appellate counsel performs deficiently by failing to find arguable issues to appeal and, instead, filing no-merit report
	 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, p. 11-20, sec. 11.8982.

	25.21445  Prejudice not presumed when counsel fails to file notice of appeal where defendant has not expressed wishes one way or another on question whether appeal should be filed
	 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 Term, p. 25-9, sec. 25.25914.

	25.21446  Prejudice not presumed when counsel has failed to object to six-person jury, thereby depriving defendant of state constitutional right to twelve-person jury
	 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 629 N.W.2d 289, 2000 Term WSC-169, at ¶17-25.

	25.21447  Prejudice not presumed when counsel fails to object to denial of requisite number of peremptory strikes
	 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 629 N.W.2d 289, 2000 Term WSC-169, at ¶24.

	25.21448  Prejudice not presumed when defense counsel improperly shifts from question-answer to narrative format in eliciting defendant's testimony
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶60-61.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶71.

	25.21449  Prejudice not presumed when counsel fails to make Batson objection
	 For cases dealing with this subject, see sec. 25.33221.


	25.2145  When prejudice not presumed (cont'd)
	25.21451  Prejudice not presumed when counsel fails to object to judge's possible violation of authority to call and interrogate witnesses
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶56.

	25.21452  Prejudice not presumed when counsel fails to object to denial of public trial
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶18, 21-22.

	25.21453  Prejudice is not presumed when defense counsel is denied right to subpoena police reports and other non-privileged investigatory materials for examination and copying in anticipation of preliminary examination
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶83-94.


	25.2146  Prejudice when defects affect defendant's right to appeal
	25.21461  When ineffective assistance deprives defendant totally of right to appeal
	 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶16, 19.
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.

	25.21462  When defendant's counsel fails to pursue appeal
	 Lozada v. Deeds, 111 S. Ct. 860 (1991): 1990 Term, p. 10-19, sec. 10.661.

	25.21463  Complete denial of appellate counsel
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶29.


	25.2147  Burden of proof on question of prejudice
	25.21471  In general
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶35.
	 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 (Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411.
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 25-2, sec. 25.254.

	25.21472  Defendant bears burden of showing prejudice under both the federal and state constitutions
	 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 (1996): 1995 Term, p. 25-5, sec. 25.2146.


	25.2148  Applicability of prejudice prong to particular defects in counsel's performance
	25.21481  Keeping defendant off stand in violation of his right to testify in own defense
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.

	25.21482  Waiver of Batson violation
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.


	25.2149  Other matters (cont'd)
	25.21491  Failure to timely pursue pretrial motion is not prejudicial if motion would have been properly denied on merits
	 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 (Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111.

	25.21492  Failure to raise issue or legal challenge is not prejudicial if defendant's position on that issue is found to be wrong or legal challenge would have been unsuccessful
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶39, 47.
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶24.
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶31-32.
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶14.
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶23.

	25.21493  Failure to make argument is not prejudicial if argument would have been unsuccessful
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶55.

	25.21494  To show prejudice, more than mere speculation is required; when defect in counsel's performance is failure to present evidence, that evidence must be fully developed at hearing in trial court
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶15.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶15.
	 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 (Ct. App. 1993): 1992 Term, p. 25-23, sec. 25.2121.

	25.21495  Although there are a few situations in which overriding focus on fundamental fairness may affect analysis, separate inquiry into fundamental fairness not appropriate when ineffectiveness of counsel deprives defendant of substantive or procedural right to which law entitles him
	 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 Term, p. 10-13, sec. 10.61111.

	25.21496  Determining when prejudice exists with respect to defects in counsel's performance that do not affect trial and its outcome: counsel's failure to seek enforcement of, or to inform defendant of right to seek enforcement of, plea agreement with which prosecutor has refused to comply
	 For cases dealing with this subject, see sec. 25.3964.

	25.21497  When deficient performance directly results in increase in sentence over what it would have been, prejudice prong of test does not require that increase must meet a standard of significance
	 Glover v. United States, 121 S. Ct. 696 (2001), 2000 Term USSC-3.

	25.21498  When there is strong evidence supporting verdict, it is less likely defendant can prove prejudice
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶75.
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶45.

	25.21499  Verdict only weakly supported by record is more likely to have been affected by errors than one with overwhelming record support
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶75.
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶55.



	25.215  Second prong of test: prejudice (cont'd)
	25.2151  Other matters
	25.21511  In determining prejudice, defendant has no entitlement to luck of lawless decision maker; must assume that decision-maker would reasonably and impartially decide case; assessment of prejudice should not depend on idiosyncracies of particular decision-maker
	 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 Term, p. 25-6, sec. 25.2123.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-3, sec. 25.2122.

	25.21512  For purpose of test for prejudice, does "result" refer to judgment of conviction or sentence?
	 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 (Ct. App. 1995): 1994 Term, p. 25-3, sec. 25.2125.

	25.21513  Comparison of test for prejudice and test for harmless error
	 For cases dealing with this subject, see sec. 11.7141.

	25.21514  Defendant not prejudiced unless ineffectiveness deprives him of substantive or procedural right to which law entitles him; likelihood of different outcome attributable to incorrect interpretation of law that was accepted at the time of defendant's trial should be regarded as potential "windfall" to defendant rather than legitimate "prejudice"
	 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 Term, p. 10-13, sec. 10.61111.
	 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 Term, p. 25-5, sec. 25.2122.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶11.

	25.21515  When decision upon which defendant bases claim of prejudice, which was controlling law at time of alleged ineffective assistance of counsel, is later overruled, prejudice is removed
	 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 Term, p. 25-5, sec. 25.2122.

	25.21516  Does prejudice result from failure to object to prosecutor's breach of agreement as to sentencing recommendation when trial court did not rely on recommendation?
	 For cases dealing with this subject, see sec. 25.3823.

	25.21517  When claimed deficiency in counsel's performance relates to charge on which defendant was acquitted, defendant cannot demonstrate prejudice
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.

	25.21518  Test for prejudice when conviction based on guilty plea: when guilty plea entered, defendant must show that he would not have pled guilty if lawyer performed effectively in order to make out claim of prejudice
	 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996): 1995 Term, p. 25-23, sec. 25.2622.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶27-30.
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.

	25.21519  Determining prejudice when defendant has rejected plea bargain as result of faulty advice of counsel, but has received fair trial
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.


	25.2152  Other matters (cont'd)
	25.21521  In assessing prejudice, may consider success of challenged strategy on counts on which defendant was acquitted
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶29.

	25.21522  When defendant alleges that counsel was ineffective for failing to take certain steps, defendant must show with specificity what the actions, if taken, would have revealed and how they would have altered the outcome of the proceedings
	 For cases dealing with this subject, see sec. 25.2673.

	25.21523  Federal court's assessment, on federal habeas corpus, of whether state court applied correct test of prejudice: general principles governing assessment
	 Holland v. Jackson, 124 S. Ct. 2736 (2004).

	25.21524  Federal court's assessment, on federal habeas corpus, of whether state court applied correct test of prejudice: particular assessments
	 Holland v. Jackson, 124 S. Ct. 2736 (2004).

	25.21525  When claimed deficient performance is failure to adequately question prospective juror on voir dire to uncover bias, test of prejudice is whether counsel's performance resulted in seating of biased juror, not whether differently composed jury would have acquitted defendant
	 For cases dealing with this subject, see sec. 25.3342.

	25.21526  Appropriateness of trial court, which acted as fact finder at proceeding, concluding that, had alleged deficient performance not occurred, it would not have altered decision
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶41.

	25.21527  When claimed deficiency is failure to move to suppress out-of-court identification, but in-court identification would have been admissible even if out-of-court identification should have been suppressed, there is no prejudice
	 For cases dealing with this subject, see sec. 25.31382.

	25.21528  To show prejudice, more than mere speculation is required; when defect in counsel's performance is failure to investigate, what investigation would have revealed must be fully developed at hearing in trial court
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶62.

	25.21529  Defendant is not prejudiced when defense counsel is denied right to subpoena police reports and other non-privileged investigatory materials for examination and copying in anticipation of preliminary examination
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶83-94.


	25.2153  Other matters (cont'd)
	25.21531  When alleged deficiency in counsel's performance relates to count on which defendant was acquitted, prejudice is lacking
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶35-36.

	25.21532  When deficient performance is failure to present certain evidence in defendant's defense, determination of prejudice requires consideration of evidence that state would be permitted to adduce in rebuttal
	 Wong v. Belmontes, 130 S. Ct. 383 (2009).



	25.216  Need to consider one prong of test when court finds other prong not satisfied
	25.2161  In general
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	25.217  Relationship between state and federal guarantees of effective assistance of counsel
	25.2171  In general
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	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.214.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 (Ct. App. 1987): 1986 Term, p. 142, sec. 8.2312.
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 117, sec. 8.2311.
	 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 (Ct. App. 1985): 1985 Term, p. 119, sec. 8.235.
	 For cases dealing generally with the relationship of the state and federal constitutional guarantees of the right to counsel, see sec. 25.593.

	25.2172  Failure to brief issue under state constitution constitutes abandonment of claim under state constitution
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.


	25.218  Counsel's right to choose strategy and to select particular defense from available alternative defenses
	 Strickland v. Washington, 104 S. Ct. 2052 (1984): 1983 Term, p. 167, sec. 8.234.
	 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, p. 133, sec. 8.2391.
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 129, sec. 8.231.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 133, sec. 8.234.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 79, sec. 8.432.
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶44.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶31.
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶22.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶62.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512.
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 120, sec. 8.235.
	 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 (Ct. App. 1985): 1985 Term, p. 119, sec. 8.235.

	25.219  Other matters
	25.2191  Power of discretionary reversal not intended to enable defendant to circumvent requirements of ineffective-assistance-of-counsel claim when counsel is alleged to have been ineffective for failure to pursue particular defense
	 For cases dealing with this subject, see sec. 11.8182.

	25.2192  When defendant's amnesia renders counsel's assistance ineffective
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 50, sec. 2.711.

	25.2193  Defendant cannot claim ineffective assistance of counsel in proceeding in which he has no right to counsel
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-15, sec. 10.6311.

	25.2194  Right to effective assistance of counsel extends to appeal
	 For cases dealing with this subject, see sec. 25.245.

	25.2195  Denying defense counsel sufficient preparation time may deprive defendant of effective assistance of counsel
	 State v. Fink, 195 Wis. 2d 330, 536 N.W.2d 401 (Ct. App. 1995): 1995 Term, p. 8-21, sec. 8.8214.

	25.2196  Effect of defendant's instruction to counsel on determination of whether what counsel did was ineffective assistance of counsel
	25.21961  In general
	 Schriro v. Landrigan, 127 S. Ct. 1933 (2007).

	25.21962  Counsel not required to actively participate in trial when defendant has instructed him or her not to
	 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115.

	25.21963  Counsel may have obligation to make sentencing argument, or to withdraw from case, when defendant orders counsel not to make sentencing argument
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶37-39.

	25.21964  Whether defendant's instruction to follow particular course of action precludes attack on counsel’s following that course of action depends on whether defendant’s decision to issue that instruction was informed by counsel's advice regarding it
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶37-39.

	25.21965  Counsel may have obligation to withdraw as counsel rather than to follow defendant's instruction
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶39.


	25.2197  Distinction between consequences on appeal of trial court error and consequences of same error when raised in ineffective-assistance-of-counsel context
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶35.
	 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 629 N.W.2d 289, 2000 Term WSC-169, at ¶26.
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶13.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 For cases dealing with a comparison of the test for harmless error and test for prejudice under Strickland standards (i.e., prejudice prong of test for ineffective assistance of counsel), see sec. 11.7141.

	25.2198  Defendant is entitled to an adequate lawyer, not the best
	 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531.

	25.2199  Other matters
	25.21991  When decision about which defendant complains was the defendant's own decision, he cannot complain that there was ineffective assistance of counsel
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.

	25.21992  When defendant's right to effective assistance of counsel on appeal is denied by state's post-trial destruction of evidence that was not introduced at trial, but which defendant claims is exculpatory
	 State v. Parker, 2002 WI App 159, 256 Wis. 2d 154, 647 N.W.2d 430, 2001 Term WCA-438, at ¶1-19.

	25.21993  Appellate court is obligated to review ineffective assistance of counsel claims based on law in place at time of appeal
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶11.

	25.21994  When failure to adequately investigate alleged, defendant must allege with specificity what investigation would have revealed and how it would have altered outcome
	 For cases dealing with this subject, see sec. 25.2672.

	25.21995  When defendant alleges that counsel was ineffective for failing to take certain steps, defendant must show with specificity what the actions, if taken, would have revealed and how they would have altered the outcome of the proceedings
	 For cases dealing with this subject, see sec. 25.2673.

	25.21996  When defendant alleges that trial counsel was deficient for failing to present testimony, defendant just allege with specificity what particular witness would have said if called to testify
	 For cases dealing with this subject, see sec. 25.2674.

	25.21997  When defendant contends his counsel was ineffective for failing to raise particular issue, and appellate court reviews merits of that issue and finds it without merit, it follows that claim of ineffective assistance of counsel is also without merit
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶19.




	25.22  Duties Of Counsel
	25.221  In general
	 Strickland v. Washington, 104 S. Ct. 2052 (1984): 1983 Term, p. 166, sec. 8.2321.

	25.222  Duties with respect to defendant
	25.2221  To interview defendant
	 State v. Machner, 92 Wis. 2d 797, 285 N.W.2d 905 (Ct. App. 1979): 1979 Term, p. 95, sec. 8.431.

	25.2222  To advise defendant
	 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, p. 121, sec. 8.2391.
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 96, sec. 8.4323.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 25-5, sec. 25.257.
	 For cases dealing with specific advice given and not given to defendant, see secs. 25.311 and 25.312.

	25.2223  To prepare defendant for trial
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311.

	25.2224  To advise defendant regarding appeal rights
	 Lozada v. Deeds, 111 S. Ct. 860 (1991): 1990 Term, p. 10-19, sec. 10.661.

	25.2225  To keep defendant reasonably informed about status of matter
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.

	25.2226  To explain proposed trial strategy to defendant
	 Florida v. Nixon, 125 S. Ct. 29 (2004).


	25.223  Duty to investigate
	25.2231  In general
	 Porter v. McCollum, 130 S. Ct. 447 (2010).
	 Rompilla v. Beard, 125 S. Ct. 2456 (2005).
	 Wiggins v. Smith, 123 S. Ct. 2527 (2003).
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶59-62.
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶34.
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶17.
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶42.

	25.2232  To investigate facts and circumstances of case
	 Strickland v. Washington, 104 S. Ct. 2052 (1984): 1983 Term, p. 162, sec. 8.231.
	 United States v. Cronic, 104 S. Ct. 2039 (1984): 1983 Term, p. 164, sec. 8.231.
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶25, 28-29, 39-50, 57.
	 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 (1985): 1984 Term, p. 139, sec. 8.2325.
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 129, sec. 8.231.
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 96, sec. 8.4322.
	 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 (1979): 1979 Term, p. 96, sec. 8.4322.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶33-45.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-4, sec. 25.2231.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 25-5, sec. 25.256.
	 State v. Machner, 92 Wis. 2d 797, 285 N.W.2d 905 (Ct. App. 1979): 1979 Term, p. 95, sec. 8.431.

	25.2233  To ascertain defendant's prior convictions
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 37-5, sec. 37.2151.
	 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 (1985): 1984 Term, p. 141, sec. 8.2355.

	25.2234  To investigate and interview witnesses
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶25, 28-29, 39-50, 57.
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶33-45.
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 25-13, sec. 25.2583.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 (Ct. App. 1987): 1986 Term, p. 148, sec. 8.2355.
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 120, sec. 8.235.

	25.2235  To seek psychiatric evaluation of defendant
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	25.2236  To investigate possible defenses
	25.22361  In general
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶17-20.
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211.

	25.22362  Alibi defense
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶50.


	25.2237  To learn that victim of sexual assault was state championship qualifier as varsity team wrestler
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622.

	25.2238  Need to retain expert witness
	25.22381  In general
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶50-52.

	25.22382  In arson case
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶50-52.


	25.2239  Other matters
	25.22391  Duty to have evidence scientifically tested
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622.

	25.22392  When failure to adequately investigate alleged, defendant must allege with specificity what investigation could have revealed and how it would have altered outcome
	 For cases dealing with this subject, see sec. 25.2672.

	25.22393  Duty to investigate potential mitigating circumstances in death penalty case
	 Porter v. McCollum, 130 S. Ct. 447 (2010).
	 Bobby v. Van Hook, 130 S. Ct. 13 (2009).
	 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009).
	 Rompilla v. Beard, 125 S. Ct. 2456 (2005).
	 Wiggins v. Smith, 123 S. Ct. 2527 (2003).

	25.22394  Duty to review readily available court file on prior conviction state intends to rely on as aggravating circumstance in death penalty case
	 Rompilla v. Beard, 125 S. Ct. 2456 (2005).

	25.22395  Duty to review discovery materials provided by state
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶25-27, 37-38, 57.

	25.22396  Duty to secure and review information in possession of prosecution and law enforcement authorities
	 Rompilla v. Beard, 125 S. Ct. 2456 (2005).

	25.22397  Duty to investigate information in police reports
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶34.



	25.224  Duties with respect to legal matters and representation afforded in general
	25.2241  To fully research and be fully informed on the law
	25.22411  In general
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 129, sec. 8.231.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	25.22412  Counsel not required to have total and complete knowledge of all aspects of reported criminal law, no matter how obscure
	 For cases dealing with this subject, see sec. 25.2135.

	25.22413  Counsel's performance should be judged in light of law at time counsel acts; counsel not required to anticipate change in law
	 For cases dealing with this subject, see sec. 25.21361.


	25.2242  To cite legal authority to court
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311.


	25.225  Duties with respect to offer of plea bargain
	25.2251  To communicate proffered plea bargain to defendant
	 For cases dealing with this subject, see sec. 7.122.

	25.2252  To inform defendant that decision to reject plea bargain offer is for defendant to make
	 For cases dealing with this subject, see sec. 7.122.

	25.2253  To adequately advise defendant with respect to whether he should accept or reject plea bargain
	 For cases dealing with this subject, see sec. 25.323.


	25.226  Duties with respect to entry of guilty plea
	25.2261  To ensure that record of jury waiver is developed
	 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 839 (1991): 1990 Term, p. 26-1, sec. 26.321.


	25.227  Duties with respect to appeal
	25.2271  To advise defendant regarding appeal rights
	 For cases dealing with this subject, see sec. 25.2224.

	25.2272  To consult with defendant regarding whether or not he desires to file notice of appeal
	 For cases dealing with this subject, see secs. 25.39122, 25.39123, and 25.39124.

	25.2273  To decide what issues have merit for appeal
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶4.

	25.2274  To exercise judgment in winnowing out even arguable issues in favor of others perceived to be stronger
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶4.


	25.228  Other duties
	25.2281  Duty to raise question of defendant's competency
	 For cases dealing with this subject, see sec. 6.6393.

	25.2282  Duty of withdrawing attorney to protect client's interest
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.


	25.229  Duties not imposed on defense counsel
	25.2291  Cooperation in presentation of perjured testimony
	 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, p. 122, sec. 8.2392.
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶34.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶37.
	 For cases ruling that right to counsel does not include right to present false testimony, see sec. 25.5993.

	25.2292  Advice as to collateral consequences of plea
	 For cases dealing with this subject, see secs. 7.24122, 7.24123, and 7.24124.

	25.2293  Argue non-frivolous issues that defendant wants raised on appeal
	 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, p. 133, sec. 8.2391.
	 For cases dealing with this subject, see sec. 25.284.

	25.2294  Not required to actively participate in trial when defendant has instructed him or her not to participate in trial
	 For cases dealing with this subject, see sec. 25.21961.



	25.23  Conflict Of Interest
	25.231  In general
	 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 Term USSC-8.
	 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, p. 143, sec. 8.2331.
	 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, p. 122, sec. 8.2392.
	 Strickland v. Washington, 104 S. Ct. 2052 (1984): 1983 Term, p. 167, sec. 8.233.
	 Duckworth v. Serrano, 102 S. Ct. 18 (1981): 1981 Term, p. 100, sec. 7.621.
	 Wood v. Georgia, 101 S. Ct. 1097 (1981): 1980 Term, p. 92, sec. 8.232.
	 Cuyler v. Sullivan, 100 S. Ct. 1708 (1980): 1979 Term, p. 97, sec. 8.433.
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 (1987): 1986 Term, p. 143, sec. 8.2331.
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 131, sec. 8.231.
	 State v. Kaye, 106 Wis. 2d 1, 315 N.W.2d 337 (1982): 1981 Term, p. 107, sec. 8.233.
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶15-18.
	 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341.
	 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 (Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235.
	 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. App. 1998): 1997 Term, p. 25-3, sec. 25.233.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.
	 State v. Smith, 198 Wis. 2d 584, 543 N.W.2d 512 (Ct. App. 1995): 1995 Term, p. 12-5, sec. 12.6641.
	 State v. Dadas, 190 Wis. 2d 340, 526 N.W.2d 818 (Ct. App. 1994): 1994 Term, p. 25-5, sec. 25.231.
	 State v. Foster, 152 Wis. 2d 386, 448 N.W.2d 298 (Ct. App. 1989): 1989 Term, p. 25-2, sec. 25.231.
	 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 (Ct. App. 1983): 1983 Term, p. 167, sec. 8.233.
	 State v. Franklin, 111 Wis. 2d 681, 331 N.W.2d 633 (Ct. App. 1983): 1982 Term, p. 132, sec. 8.233.
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 97, sec. 8.433.
	 For cases dealing with the disqualification of defense counsel because of a conflict of interest, see sec. 25.522.

	25.232  Particular conflicts
	25.2321  Joint representation of codefendants
	 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 Term USSC-8.
	 Wheat v. United States, 108 S. Ct. 1692 (1988): 1987 Term, p. 25-5, sec. 25.2321.
	 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, p. 143, sec. 8.2332.
	 Holloway v. Arkansas, 98 S. Ct. 1173 (1978): 1977 Term, p. 62, sec. 8.431.
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Kaye, 106 Wis. 2d 1, 315 N.W.2d 337 (1982): 1981 Term, p. 107, sec. 8.233.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 79, sec. 8.433.
	 State v. Medrano, 84 Wis. 2d 11, 267 N.W.2d 586 (1978): 1977 Term, p. 62, sec. 8.431.
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶1-25.
	 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. App. 1998): 1997 Term, p. 25-3, sec. 25.233.

	25.2322  Representation by attorney hired by defendant's employer who is running criminal enterprise
	 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 Term USSC-8.
	 Wood v. Georgia, 101 S. Ct. 1097 (1981): 1980 Term, p. 92, sec. 8.232.

	25.2323  Representation of defendant and potential witness
	 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. App. 1998): 1997 Term, p. 25-3, sec. 25.233.
	 State v. Foster, 152 Wis. 2d 386, 448 N.W.2d 298 (Ct. App. 1989): 1989 Term, p. 25-2, sec. 25.231.

	25.2324  Parallel representation of defendants charged with related crimes
	 State v. Dadas, 190 Wis. 2d 340, 526 N.W.2d 818 (Ct. App. 1994): 1994 Term, p. 25-5, sec. 25.231.

	25.2325  Representation of defendant and chief investigating officer in case
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.

	25.2326  Representation by public defender after public defender's office had represented victim's mother
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.

	25.2327  Representation of defendant by attorney who previously worked as assistant district attorney and previously prosecuted defendant while in that position
	 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 (Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235.

	25.2328  Representation of defendant and earlier representation of state in same case
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341.
	 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. App. 1998): 1997 Term, p. 25-3, sec. 25.233.

	25.2329  Representation of state by district attorney who previously represented defendant in earlier unrelated prosecution
	 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341.


	25.233  Particular conflicts (cont'd)
	25.2331  Representation of defendant and chief investigating officer in case
	 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. App. 1998): 1997 Term, p. 25-3, sec. 25.233.

	25.2332  Representation of defendant while affiliated with prosecutorial agency
	 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. App. 1998): 1997 Term, p. 25-3, sec. 25.233.

	25.2333  Representation of defendant after previous representation of victim
	 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 Term USSC-8.


	25.234  Rules governing serial representation (e.g., where defense counsel has appeared for and represented state as prosecutor in prior proceedings in same case in which he or she now represents defendant)
	25.2341  Court of appeals' rule, overturned by supreme court: in serial representation case, conflict of interest exists, warranting reversal even in absence of evidence of actual conflict or of prejudice to defendant or state
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. App. 1998): 1997 Term, p. 25-3, sec. 25.233.

	25.2342  Supreme court's rule: in serial representation case, defendant who did not raise objection at trial must demonstrate by clear and convincing evidence that counsel converted potential conflict of interest into actual conflict of interest by (1) knowingly failing to disclose trial attorney's former prosecution of defendant, or (2) representing defendant in manner that adversely affected defendant's interests
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶19-20.
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶11.
	 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341.

	25.2343  When serial representation made known to trial court prior to representation at court proceedings
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶12-17.


	25.235  Rules governing reverse serial representation (e.g., where prosecutor has appeared for and represented defendant in prior prosecution of defendant)
	25.2351  When defendant raised objection prior to trial or other proceedings
	25.23511  When reverse serial representation made known to trial court prior to representation at court proceedings, test is whether the prior representation and present representation are "substantially related"
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶15-17.
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶8-17.
	 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341.

	25.23512  Motion raising objection before trial may be denied on grounds of untimeliness
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶18, 21-24.

	25.23513  Factors to consider in determining whether to deny, on grounds of untimeliness, motion raising objection before trial
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶24-25.

	25.23514  Propriety under particular circumstances of denying motion raising objection prior to trial on gounds of untimeliness
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶25.

	25.23515  Substantial relationship test does not require defendant to show that confidential information relevant to present prosecution was actually communicated to prosecutor in prior proceeding; it is sufficient if prosecutor could have obtained confidential communication
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶34-37.

	25.23516  When motion raising objection was made before trial, but denied on account of untimeliness, test to be applied when objection is raised in postconviction proceedings is test applicable when objection was not raised prior to trial, i.e., did actual conflict of interest exist
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶14-31.


	25.2352  When defendant did not raise objection prior to trial and conviction
	25.23521  Defendant who did not raise objection prior to trial and conviction must demonstrate by clear and convincing evidence that actual conflict of interest existed
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶19-20.
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶11.
	 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341.

	25.23522  Sufficiency of showing of actual conflict of interest under particular circumstances
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶32-33.


	25.2353  Appellate review of issue related to reverse serial representation
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶21, 27, 32.


	25.236  When prejudice presumed because of conflict of interest
	 Mickens v. Taylor, 122 S. Ct. 1237 (2002), 2001 Term USSC-8.

	25.237  Attorney's obligation to make potential conflict of interest known to trial court
	 State v. Kalk, 2000 WI App 62, 234 Wis. 2d 98, 608 N.W.2d 428: 1999 Term, p. 25-5, sec. 25.2341.

	25.238  Appellate review of conflict issues
	25.2381  Standard of review
	25.23811  Of question whether trial court applied correct test
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶8.

	25.23812  Of question whether disqualification was required under appropriate test
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶8.

	25.23813  Of issue related to reverse serial representation
	 For cases dealing with this subject, see sec. 25.2353.



	25.239  Other matters
	25.2391  Insofar as defendant's entitlement to relief is concerned, different rules apply depending upon whether conflict was made known to trial court before representation occurred or whether conflict was first discovered or brought to trial court's attention after representation occurred
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶12.

	25.2392  Waiver of conflict
	25.23921  In general
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶1-14.
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶21.
	 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 (Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235.

	25.23922  Court may reject waiver of conflict and disqualify counsel, thus overriding defendant's counsel of choice
	 For cases dealing with this subject, see sec. 25.516.

	25.23923  While courts may deny waiver of conflict of interest, and thus override defendant's choice of counsel, nothing requires courts to do so
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶13.

	25.23924  When defendant waives right to conflict-free representation, can he or she later contend that he or she received ineffective assistance of counsel as result of conflict?
	 For cases dealing with this subject, see sec. 25.2393.

	25.23925  Appellate review of decision to accept waiver
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶10.


	25.2393  When defendant waives right to conflict-free representation, can he or she later contend that he or she received ineffective assistance of counsel as result of conflict?
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶15-18.



	25.24  Right To Effective Assistance At Various Stages Of Proceeding
	25.241  General principles
	25.2411  When defendant has statutory right to counsel at particular stage of proceeding, that right necessarily includes right to effective counsel
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2612.


	25.242  At investigative stage
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 134, sec. 8.2392.

	25.243  During plea bargaining and at guilty plea hearing
	 For cases dealing with this subject, see secs. 7.2412 and 25.32.

	25.244  At sentencing
	 For cases dealing with this subject, see sec. 9.1372.

	25.245  On direct appeal to court of appeals from judgment of conviction
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶17.
	25.2451  In general
	 Ohio Adult Parole Authority v. Woodard, 118 S. Ct. 1244 (1998): 1997 Term, p. 25-5, sec. 25.241.
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-15, sec. 10.6311.
	 Penson v. Ohio, 109 S. Ct. 346 (1988): 1988 Term, p. 11-14, sec. 11.8941.
	 Evitts v. Lucey, 105 S. Ct. 830 (1985): 1984 Term, p. 143, sec. 8.2391.
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶30.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 (1992): 1991 Term, p. 25-2, sec. 25.2421.
	 State ex rel. Ford v. Holm, 2006 WI App 176, 296 Wis. 2d 119, 722 N.W.2d 609, at ¶3.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.

	25.2452  Proper vehicle for attacking ineffective assistance of appellate counsel
	 For cases dealing with this subject, see sec. 25.2611.

	25.2453  When defendant's right to effective assistance of counsel is denied by state's post-trial destruction of evidence that was not introduced at trial, but which defendant claims is exculpatory
	 For cases dealing with this subject, see sec. 25.21992.


	25.246  On petition for supreme court review of court of appeals' decision
	 Wainwright v. Torna, 102 S. Ct. 1300 (1982): 1981 Term, p. 107, sec. 8.2272.
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶21, 29.
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2612.

	25.247  On collateral attack on conviction
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-15, sec. 10.6311.

	25.248  At probation and parole proceedings
	25.2481  At revocation hearing
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.

	25.2482  On administrative review of revocation decision
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.

	25.2483  On certiorari review in circuit court of revocation decision
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶20-31.


	25.249  Sexual predator (chap. 980) proceeding
	25.2491  In general
	 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶12.

	25.2492  First appeal as of right from denial of petition for supervised release
	 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶12.



	25.25  Particular Defects In Counsel's Performance
	 For cases dealing with this subject, see sec. 25.3.

	25.26  Challenge To Adequacy Of Representation
	25.261  Vehicle for challenge
	25.2611  When attack made on appellate counsel's performance in appellate court after appeal on the merits is taken
	25.26111  Generally, appropriate vehicle is habeas corpus petition directed to appellate court
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶16, 26.
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶54.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 (1992): 1991 Term, p. 25-9, sec. 25.2611.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶1, 8.
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1.
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶7.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶9.
	 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-16, sec. 25.2613.
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.2612.
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2612.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 8-11, sec. 8.5621.
	 State ex rel. Schmidt v. Cooke, 180 Wis. 2d 187, 509 N.W.2d 96 (Ct. App. 1993): 1993 Term, p. 25-14, sec. 25.2612.
	 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 (Ct. App. 1992): 1992 Term, p. 25-17, sec. 25.261.

	25.26112  When appellate counsel's deficiency is failure to timely file petition for supreme court review of court of appeals' decision, court of appeals is unable to supply any remedy for deficiency
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2612.

	25.26113  When appellate counsel's deficiency is failure to timely file petition for supreme court review of court of appeals' decision, supreme court may grant habeas petition and allow late filing of petition for review
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.

	25.26114  Absent good cause, defendant limited to one habeas corpus attack on sufficiency of appellate counsel's performance
	 State ex rel. Schmidt v. Cooke, 180 Wis. 2d 187, 509 N.W.2d 96 (Ct. App. 1993): 1993 Term, p. 25-14, sec. 25.2612.

	25.26115  Appellate court's right to submit matter to referee or to trial court for inquiry into counsel's conduct or to refer habeas petition to trial court
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶28-29.
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.26112.

	25.26116  Habeas corpus petition attacking effectiveness of appellate counsel is subject to doctrine of laches
	 For cases dealing with this subject, see sec. 25.26141.

	25.26117  When issue counsel is faulted for not raising on appeal has not been properly preserved in trial court by postconviction motion or otherwise, appropriate vehicle for attack is habeas petition or § 974.06 motion in trial court
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶9, 27.
	 For cases dealing generally with the appropriate vehicle for attack on postconviction counsel's performance in trial court prior to taking of appeal, see sec. 25.2613.

	25.26118  Appellate court may deny habeas relief when allegations of petition are insufficient on their face to warrant relief, but it may not grant relief without first remanding case to circuit court for Machner hearing, unless state concedes error
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶22, 28-29.


	25.2612  When attack made on appellate counsel's performance in appellate court after no-merit appeal is taken
	25.26121  In general
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶1-29.

	25.26122  Wis. Stat. § 974.06 motion is not exclusive vehicle for raising attack; habeas corpus petition filed in appellate court may be appropriate vehicle
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶1-29.

	25.26123  Based on counsel's failure to identify arguably meritorious issue
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶1-29.


	25.2613  When attack made on postconviction counsel's performance in trial court prior to taking of appeal
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶34.
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶54.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶9.
	 State ex rel. Santana v. Endicott, 2005 WI App 13, 288 Wis. 2d 707, 709 N.W.2d 515, at ¶4.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶9.
	 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-16, sec. 25.2613.
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.2612.

	25.2614  When attack made on counsel's failure to file notice of appeal or to adequately advise defendant regarding taking of appeal
	25.26141  In general
	 State ex rel. Santana v. Endicott, 2005 WI App 13, 288 Wis. 2d 707, 709 N.W.2d 515, at ¶1-11.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶9.
	 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-16, sec. 25.2613.

	25.26142  Provision permitting extension or enlargement of time for appeal (i.e., Wis. Stat. § 809.82(2)) cannot be used to circumvent Knight requirement of habeas petition when defendant contends counsel was ineffective for failing to take appeal or to adequately advise defendant regarding taking of appeal
	 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 N.W.2d 12, at ¶17.
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶1-59.


	25.2615  Requirements and limitations imposed when habeas corpus is appropriate vehicle for challenge
	25.26151  Doctrine of laches applies; defendant's resort to habeas corpus must be prompt and speedy
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶1-38.
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶35, 49.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶19.
	 State ex rel. Santana v. Endicott, 2005 WI App 13, 288 Wis. 2d 707, 709 N.W.2d 515, at ¶9.
	 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-16, sec. 25.2613.

	25.26152  Defendant must demonstrate in petition that he sought prompt and speedy relief
	 State ex rel. Santana v. Endicott, 2005 WI App 13, 288 Wis. 2d 707, 709 N.W.2d 515, at ¶9.
	 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-16, sec. 25.2613.

	25.26153  Required contents of petition for habeas corpus
	 State ex rel. Santana v. Endicott, 2005 WI App 13, 288 Wis. 2d 707, 709 N.W.2d 515, at ¶10.

	25.26154  Requirement that petition for habeas corpus be verified
	 State ex rel. Santana v. Endicott, 2005 WI App 13, 288 Wis. 2d 707, 709 N.W.2d 515, at ¶10.


	25.2616  Writ of error coram nobis
	 State v. Heimermann, 205 Wis. 2d 376, 556 N.W.2d 756 (Ct. App. 1996): 1996 Term, p. 10-31, sec. 10.842.


	25.262  Postconviction motion challenging adequacy of representation
	25.2621  Need for postconviction motion to preserve challenge for appellate review
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.2612.

	25.2622  When defendant's allegations sufficient to require hearing
	 For cases dealing with this subject, see sec. 25.2632.

	25.2623  When failure to adequately investigate alleged, defendant must allege with specificity what investigation could and revealed and how it would have altered outcome
	 For cases dealing with this subject, see sec. 25.2672.

	25.2624  When defendant alleges that counsel was ineffective for failing to take certain steps, defendant must show with specificity what the actions, if taken, would have revealed and how they would have altered the outcome of the proceedings
	 For cases dealing with this subject, see sec. 25.2673.

	25.2625  When defendant alleges that trial counsel was deficient for failing to present testimony, defendant must allege with specificity what particular witness would have said if called to testify
	 For cases dealing with this subject, see sec. 25.2674.


	25.263  Hearing on challenge
	25.2631  Need for hearing to preserve challenge for appellate review
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶6.
	25.26311  In general
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶32.
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶19.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-18, sec. 25.2631.
	 State v. Waites, 158 Wis. 2d 376, 462 N.W.2d 206 (1990): 1990 Term, p. 25-2, sec. 25.261.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶18.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶22.
	 State v. Curtis, 218 Wis. 2d 550, 582 N.W.2d 409 (Ct. App. 1998): 1997 Term, p. 25-10, sec. 25.2621.
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.2612.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582.
	 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 8-11, sec. 8.5621.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-8, sec. 10.4226.
	 For cases dealing with the requirement that defense counsel be present and testify at hearing so that court can determine whether or not action or inaction was product of reasoned strategic decision, see sec. 25.2642.

	25.26312  No need for hearing if claim of ineffective assistance of counsel can be disposed of on ground that defendant has not shown prejudice
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶40.


	25.2632  When defendant's allegations sufficient to require hearing
	25.26321  In general
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶42-44.
	 State v. Love, 2005 WI 116, 284 Wis. 2d 111, 700 N.W.2d 62, at ¶1-56.
	 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 N.W.2d 433, at ¶1-34.
	 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996): 1995 Term, p. 25-23, sec. 25.2622.
	 State v. Phillips, 2009 WI App 179, __ Wis. 2d __, 778 N.W.2d 157, at ¶16-19.
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶19.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶23-24.
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶29, 36.
	 State v. Artic, 2009 WI App 12, 316 Wis. 2d 133, 762 N.W.2d 436, at ¶31.
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶15.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶20.
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	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 (Ct. App. 1998): 1998 Term, p. 10-41, sec. 10.7373.
	 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 (Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. App. 1996): 1996 Term, p. 20-3, sec. 20.3712.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542.
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.
	 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 (Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582.
	 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 (Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542.
	 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 (Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-4, sec. 25.2231.
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211.
	 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 (Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316.
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211.
	 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 (Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211.
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 25.2581.
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254.
	 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 (Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 25-1, sec. 25.211.
	 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 (Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512.
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 25-2, sec. 25.211.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 8-7, sec. 8.5321.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-2, sec. 25.211.
	 State v. Glass, 170 Wis. 2d 146, 488 N.W.2d 432 (Ct. App. 1992): 1992 Term, p. 25-11, sec. 25.2541.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 25-4, sec. 25.271.
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 25-6, sec. 25.27.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.271.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 (Ct. App. 1987): 1986 Term, p. 152, sec. 8.238.
	 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 (Ct. App. 1987): 1986 Term, p. 148, sec. 8.2355.
	 State v. Harris, 133 Wis. 2d 74, 393 N.W.2d 127 (Ct. App. 1986): 1986 Term, p. 142, sec. 8.2311.
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 120, sec. 8.238.
	 State v. Johnson, 126 Wis. 2d 8, 374 N.W.2d 637 (Ct. App. 1985): 1985 Term, p. 119, sec. 8.235.
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 143, sec. 8.238.
	 State v. Davis, 114 Wis. 2d 252, 338 N.W.2d 301 (Ct. App. 1983): 1983 Term, p. 166, sec. 8.231.
	 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 500 (Ct. App. 1983): 1983 Term, p. 168, sec. 8.238.

	25.2712  No deference owed to trial court’s ultimate assessment of whether counsel’s performance was deficient and whether deficiency was prejudicial
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶22-24.

	25.2713  Of trial court's finding based on credibility determination
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶12, 18.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶16.

	25.2714  Must appellate court view record in light most favorable to circuit court's decision?
	 State v. Gajewski, 2009 WI 22, 316 Wis. 2d 1, 762 N.W.2d 104, at ¶6.

	25.2715  Of question whether allegations of defendant's postconviction motion were sufficient to require hearing
	 For cases dealing with this subject, see sec. 25.26325.


	25.272  When defect in performance is failure to object to claimed error, appellate court may consider merits of claimed error as if objection had been made and accordingly not reach the question of ineffective assistance of counsel
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 11-5, sec. 11.4222.

	25.273  When defect in performance is failure to file particular motion, appellate court may consider merits of motion and, if it would have been properly denied, defendant's claim that trial counsel's performance was deficient is defeated
	 For cases dealing with this subject, see sec. 25.21362.

	25.274  Relief granted by appellate court in particular situations
	25.2741  When trial court does not expressly address particular claim of ineffectiveness, appellate court will ordinarily remand matter to trial court
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	25.2742  When trial court has rejected ineffectiveness claim based on lack of prejudice without holding hearing, and appellate court finds prejudice, appellate court will remand to trial court for hearing on issue of deficient performance
	 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 671 N.W.2d 854, at ¶26.


	25.275  Claim of ineffective assistance of counsel based on failure to preserve issue for appellate review need not be addressed by appellate court if it addresses and rejects defendant's claims relating to that issue on the merits
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶19.
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 91, sec. 8.231.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 25-19, sec. 25.274.

	25.276  Appellate court will not review issue if defendant was denied right to be present at hearing on challenge
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.272.

	25.277  When trial court does not make specific findings of fact, appellate court may assume that findings of fact were made implicitly in favor of trial court's decision
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512.

	25.278  Need for hearing in trial court to preserve challenge for appellate review
	 For cases dealing with this subject, see sec. 25.2631.

	25.279  Finding of ineffectiveness of counsel is not finding of fact to which presumption of correctness is due in federal habeas corpus proceeding
	 For cases dealing with this subject, see sec. 10.6443.


	25.28  Other Matters
	25.281  State's access to defense psychiatrist's reports
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 74, sec. 5.844.
	 For cases dealing generally with state's access to defense psychiatrist's reports, see sec. 18.571.

	25.282  State's right to call expert witness retained by defense
	 For cases dealing generally with state's right to call expert witness retained by defense, see sec. 18.58.

	25.283  Effective assistance of counsel not denied by prosecutor's withdrawal from plea bargain
	 State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. App. 1980): 1980 Term, p. 29, sec. 2.912.
	 For cases dealing generally with withdrawal or modification of plea bargain by prosecutor after defendant's acceptance, but before entry of plea, see sec. 7.152.

	25.284  No right to compel attorney to argue non-frivolous issues that defendant wants raised on appeal
	 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, p. 133, sec. 8.2391.
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶30.

	25.285  Remedy when counsel's faulty advice has caused defendant to reject favorable plea bargain
	25.2851  Remedy is "new trial" which signifies not only a new trial but also a resumption of plea bargaining
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.

	25.2852  Determining whether prosecutor required to reinstate original plea bargain
	25.28521  In general
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.

	25.28522  Withdrawal of original plea bargain permitted when intervening circumstances justify prosecutor's withdrawal of plea bargain
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.



	25.286  Effect of defendant's own wrongdoing on right to successfully prosecute ineffective assistance of counsel claim
	25.2861  In general
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.

	25.2862  Defendant's taking counsel's faulty advice, made in connection with counsel's recommendation to reject plea bargain, to lie at trial
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.


	25.287  Other matters
	25.2871  Waiver of challenge to adequacy of representation
	25.28711  By failure to have hearing on challenge to adequacy of representation
	 For cases dealing with this subject, see sec. 25.2631.

	25.28712  By failure to bring postconviction motion challenging adequacy of representation
	 For cases dealing with this subject, see sec. 25.2621.

	25.28713  Waiver of challenge to particular actions of counsel when defendant fails to identify those actions as defective in trial court
	 For cases dealing with this subject, see sec. 25.2661.


	25.2872  Effective assistance not denied by counsel's refusal to cooperate with defendant in presenting perjured testimony
	 For cases dealing with this subject, see sec. 25.2291.

	25.2873  Failure to pursue meritless motion does not constitute deficient performance
	 For cases dealing with this subject, see sec. 25.21362.

	25.2874  Effect of defendant's instruction to counsel on determination of whether what counsel did was ineffective assistance of counsel
	25.28741  Defense counsel not required to actively participate in trial when defendant has instructed him or her not to participate in it
	 For cases dealing with this subject, see sec. 25.21961.

	25.28742  Counsel may have obligation to make sentencing argument, or to withdraw from case, when defendant orders counsel not to make sentencing argument
	 For cases dealing with this subject, see sec. 25.21962.

	25.28743  Whether defendant's instruction to follow particular course of action precludes attack on counsels' following that course of action depends on whether defendant decision to issue that instruction was informed by counsel's advice regarding it
	 For cases dealing with this subject, see sec. 25.21963.

	25.28744  Counsel may have obligation to withdraw as counsel rather than to follow defendant's instruction
	 For cases dealing with this subject, see sec. 25.21964.


	25.2875  Defendant who insists on making decision contrary to advice given by attorney cannot complain that attorney was ineffective for complying with obligation to follow defendant's decision
	25.28751  In general
	 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115.

	25.28752  But rule only applies when defendant has received advice from attorney regarding matter to which defendant's decision relates
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶38.


	25.2876  Finding of ineffectiveness of counsel is not finding of fact to which presumption of correctness is due in federal habeas corpus proceeding
	 For cases dealing with this subject, see sec. 10.6443.

	25.2877  When failure to timely file petition for supreme court review of court of appeals' decision alleged, supreme court may grant relief via habeas corpus proceeding and permit late filing of petition for review
	 For cases dealing with this subject, see sec. 25.26113.

	25.2878  Relationship of federal and state constitutional guarantees of effective assistance of counsel
	 For cases dealing with this subject, see sec. 25.217.

	25.2879  Jury's belief in victim's testimony notwithstanding discrepancies in it does not establish ineffective assistance of counsel
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.


	25.288  Other matters (cont'd)
	25.2881  Defendant cannot be deprived of effective assistance of counsel in proceedings in which defendant has no right to counsel
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 10-15, sec. 10.6311.
	 Wainwright v. Torna, 102 S. Ct. 1300 (1982): 1981 Term, p. 107, sec. 8.2272.

	25.2882  Adequacy of retained counsel
	 Cuyler v. Sullivan, 100 S. Ct. 1708 (1980): 1979 Term, p. 97, sec. 8.434.

	25.2883  Right to effective assistance of counsel on appeal not denied by no-merit procedure
	 McCoy v. Court of Appeals, 108 S. Ct. 1895 (1988): 1987 Term, p. 11-16, sec. 11.8961.
	 State ex rel. McCoy v. Wisconsin Court of Appeals, 137 Wis. 2d 90, 403 N.W.2d 449 (1987): 1986 Term, p. 209, sec. 10.8981.

	25.2884  Requirement that counsel be free of state control
	 Polk County v. Dodson, 102 S. Ct. 445 (1981): 1981 Term, p. 107, sec. 8.231.

	25.2885  Defense counsel's failure to object to jury instruction does not constitute deficient performance when jury instruction properly stated the law
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521.

	25.2886  Adequacy of representation at probation revocation hearing may not be raised on certiorari review
	 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 (Ct. App. 1984): 1984 Term, p. 180, sec. 11.5112.

	25.2887  Need for interpreter for one who does not understand English
	 For cases dealing with this subject, see sec. 30.971.

	25.2888  Effect, on adequacy of representation, of trial court's change in ruling upon which defense counsel relied
	 State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984): 1983 Term, p. 168, sec. 8.2391.

	25.2889  When defendant's right to effective assistance of counsel is denied by state's post-trial destruction of evidence that was not introduced at trial, but which defendant claims is exculpatory
	 For cases dealing with this subject, see sec. 25.21992.


	25.289  Other matters (cont'd)
	25.2891  Right to effective assistance of counsel extends to appeal
	 For cases dealing with this subject, see sec. 25.245.

	25.2892  Cannot find trial counsel ineffective for failing to adequately present defendant's position on certain matter when defendant's testimony is essential to presenting that position and defendant refuses to testify
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	25.2893  When decision is defendant's to make, counsel is not ineffective for allowing defendant to make that decision, so long as counsel assures that defendant's choice was made with knowledge of his options and his rights
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	25.2894  When guilty plea entered, defendant must show that he would not have pled guilty if lawyer performed effectively in order to make out claim of prejudice
	 For cases dealing with this subject, see sec. 25.21518.

	25.2895  Where statutory right to counsel exists, right includes right to effective counsel
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶21.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.
	 For cases dealing with the principle that, when a defendant has a statutory right to counsel at a particular stage of porceedings, that right necessarily includes right to effective counsel, see sec. 25.2411.

	25.2896  Distinction between consequences on appeal of trial-court error and consequences of same error when raised in ineffective-assistance-of-counsel context
	 For cases dealing with this subject, see sec. 25.2197.

	25.2897  When defendant represented successively by multiple lawyers, earlier lawyer's representation not at issue; only representation afforded by final lawyer representing defendant need be examined to determine whether he received ineffective assistance of counsel
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶8.




	25.3  Ineffective Assistance Of Counsel: Particular Defects In Counsel's Performance
	25.31  Relating to pretrial matters
	25.311  Relating to advice given to defendant
	25.3111  Duty to advise defendant in general
	 For cases dealing with this subject, see sec. 25.2222.

	25.3112  Misrepresentation of state's burden of proof
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 95, sec. 8.431.

	25.3113  Advising defendant to invoke fifth amendment privilege at John Doe investigation
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 131, sec. 8.231.

	25.3114  Advising defendant to assist police in investigation
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 131, sec. 8.231.

	25.3115  Advice to abandon alibi defense
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 93, sec. 8.233.


	25.312  Relating to the failure to give advice to defendant
	25.3121  Duty to advise defendant in general
	 For cases dealing with this subject, see sec. 25.2222.

	25.3122  Failure to advise defendant about problems with entering pleas of not guilty and not guilty by reason of mental disease or defect
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 25-5, sec. 25.257.

	25.3123  Failure to advise defendant waiving jury trial of unanimity requirement
	 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 (1989): 1988 Term, p. 25-5, sec. 25.255.

	25.3124  Failure to advise defendant to retrieve victim's belongings and turn them over to police
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 131, sec. 8.231.

	25.3125  Failure to advise of withdrawal of speedy trial request
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 151, sec. 8.2359.

	25.3126  Failure to properly advise defendant regarding right to testify in own defense
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254.

	25.3127  Failure to inform defendant of right to trial in county where crime occurred and to secure his waiver before filing motion to change venue
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.


	25.313  Relating to pretrial motions challenging evidence
	25.3131  General principles
	25.31311  In general
	25.31312  Defendant who alleges that counsel was ineffective for failing to bring, or withdrawing, suppression motion must show that motion would have succeeded
	 State v. Jackson, 229 Wis. 2d 328, 600 N.W.2d 39 (Ct. App. 1999): 1999 Term, p. 2-5, sec. 2.1323.


	25.3132  Failure to file suppression motion
	25.31321  In general
	 Kimmelman v. Morrison, 106 S. Ct. 2574 (1986): 1985 Term, p. 109, sec. 7.614.
	 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 (1987): 1986 Term, p. 151, sec. 8.2357.
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 95, sec. 8.431.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶4-16.
	 State v. Thompson, 222 Wis. 2d 179, 585 N.W.2d 905 (Ct. App. 1998): 1998 Term, p. 1-51, sec. 1.693.
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211.
	 State v. Cleveland, 114 Wis. 2d 213, 338 N.W.2d 500 (Ct. App. 1983): 1983 Term, p. 167, sec. 8.2351.

	25.31322  Motion seeking suppression of statement obtained from defendant after his arrest in home without arrest warrant
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶26-27.

	25.31323  Motions seeking suppression of evidence on ground officers acting outside of jurisdiction in executing search warrant
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶28-30.

	25.31324  Motion seeking to suppress out-of-court identification
	 For cases dealing with this subject, see sec. 25.3138.


	25.3133  Failure to challenge execution of search warrant
	 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 (Ct. App. 1985): 1984 Term, p. 137, sec. 8.2311.

	25.3134  Failure to challenge search
	 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 (Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211.

	25.3135  Failure to challenge blood draw from drunk driver on ground that he had refused to consent to draw
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶5-19.

	25.3136  Failure to seek to suppress statement on ground that it was obtained in violation of ethical rule prohibiting attorney's communication with party who is represented by counsel
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶17-30.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶9-12.

	25.3137  Failure to seek to suppress statement on ground that it was obtained in violation of electronic surveillance control law ("wiretap" statute)
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶31-37.
	 State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 620, at ¶13-17.

	25.3138  Failure to file motion to suppress out-of-court identification of defendant
	25.31381  In general
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶1-45.
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶32-34.
	 State v. Roberson, 2005 WI App 195, 287 Wis. 2d 403, 704 N.W.2d 302, at ¶14, 24.

	25.31382  When in-court identification would have been admissible even if out-of-court identification should have been suppressed
	 State v. Roberson, 2006 WI 80, 292 Wis. 2d 280, 717 N.W.2d 111, at ¶1-45.


	25.3139  Other failures
	25.31391  Failure to argue that search warrant did not have sufficient indicia of probable cause to satisfy requirements of good faith exception to exclusionary rule
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶55.

	25.31392  Failure to pursue to hearing motion to suppress statement on grounds it was coerced and given without Miranda warnings
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶15-17.

	25.31393  Failure to file motion in limine seeking to prevent introduction of certain evidence
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶42-44.



	25.314  Relating to pretrial motions challenging complaint or information
	25.3141  Failure to object to allegedly duplicitous complaint
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6222.

	25.3142  Failure to challenge time period alleged in complaint
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 25.2517.

	25.3143  Failure to challenge validity of complaint
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 95, sec. 8.431.

	25.3144  Failure to move to dismiss counts charged under statute that did not exist when they occurred
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 25-2, sec. 25.254.

	25.3145  Failure to pursue motion to dismiss complaint
	 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 (Ct. App. 1991): 1991 Term, p. 25-2, sec. 25.252.

	25.3146  Failure to challenge complaint as multiplicitous
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶56, 59.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶45-60.
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.


	25.315  Relating to other pretrial motions
	25.3151  Failure to challenge statute under which defendant prosecuted as unconstitutional
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811.

	25.3152  Failure to move to sever defendants
	 State v. Robinson, 177 Wis. 2d 46, 501 N.W.2d 831 (Ct. App. 1993): 1992 Term, p. 25-7, sec. 25.2513.

	25.3153  Failure to move to sever offenses
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.

	25.3154  Failure to pursue motion challenging legality of arrest
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶23-25, 28-30.
	 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 (Ct. App. 1990): 1990 Term, p. 1-26, sec. 1.5243.

	25.3155  Failure to file motion seeking dismissal based on allegedly deficient probable cause determination after warrantless arrest
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Golden, 185 Wis. 2d 763, 519 N.W.2d 659 (Ct. App. 1994): 1994 Term, p. 6-8, sec. 6.316.

	25.3156  Failure to file motion challenging personal jurisdiction and seeking dismissal because of unreasonable delay in holding initial appearance
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 6-5, sec. 6.311.
	 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 (Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211.

	25.3157  Failure to pursue pretrial motion that lacks merit
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 3-1, sec. 3.111.
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 For cases dealing generally with the rule that if a motion would have been unsuccessful, trial counsel is not deficient for failing to file it, see sec. 25.21362.

	25.3158  Failure to bring new motion to withdraw as counsel for defendant
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	25.3159  Other failures
	25.31591  Failure to move for change of venue
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 For cases dealing with the failure to renew a pretrial motion for a change of venue, or to submit additional evidence in support of the motion, at trial, see sec. 25.3983.

	25.31592  Failure to move, prior to second trial, to dismiss on double jeopardy grounds when first trial ended in mistrial declared over defendant's objection and not supported by manifest necessity
	 For cases dealing with this subject, see sec. 25.3967.

	25.31593  Failure to challenge territorial jurisdiction of trial court
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶22-24.

	25.31594  Failure to file motion under Wis. Stat. § 972.11(3) that would allow defense to offer evidence of complaining witness’s prior personal and medical history
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶25, 30, 51, 57.

	25.31595  Failure to seek and obtain pretrial ruling via motion in limine regarding admissibility of particular testimony or other evidence
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶36-41.



	25.316  Relating to pretrial investigation and preparation
	25.3161  General principles
	25.31611  In general
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶59-62.
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶17.
	 For cases dealing with this subject, see sec. 25.223.

	25.31612  Counsel will not be found deficient for failing to discover information that was available to defendant, but defendant failed to share with counsel
	 For cases dealing with this subject, see sec. 25.21365.


	25.3162  Failure to engage in adequate preparation in general
	 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 Term, p. 119, sec. 8.235.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	25.3163  Failure to investigate defendant's story
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 25-5, sec. 25.256.

	25.3164  Failure to request adjournment so witness can be found
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 120, sec. 8.235.

	25.3165  Failure to investigate and interview witnesses
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶59-62.
	 For cases dealing with this subject, see sec. 25.2234.

	25.3166  Failure to investigate victim's and/or other critical witness's motive to lie
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶1-36.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.

	25.3167  Failure to adequately investigate alibi defense
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶49-65.
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211.

	25.3168  Failure to investigate possible defense
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211.

	25.3169  Other defects
	25.31691  Failure to adequately prepare defendant for trial
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 25.2517.

	25.31692  Failure to investigate exculpatory prior consistent statements made by defendant
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶16-18.

	25.31693  Failure to investigate possible expert testimony regarding appropriateness of therapy techniques used by defendant accused of sexual exploitation by therapist
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶16, 19-22.

	25.31694  Failure to adequately investigate whether jail inmate who testified regarding statement made by defendant actually ever had contact with defendant
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶30-31.



	25.317  Relating to pretrial investigation and preparation (cont'd)
	25.3171  Failure to ascertain defendant's prior convictions
	 For cases dealing with this subject, see sec. 25.2233.

	25.3172  Failure to request written summary of defendant's oral statements pursuant to Wis. Stat. § 971.23(1)
	 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. App. 1996): 1996 Term, p. 20-3, sec. 20.3712.

	25.3173  Failure to have bodily specimens allegedly left at crime scene by perpetrator subjected to DNA analysis
	 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 (1996): 1995 Term, p. 11-20, sec. 11.8121.
	 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 (Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511.

	25.3174  Failure to request independent examination of child-victim who has been examined by state's expert
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.

	25.3175  Failure to attack expertise of psychotherapist offered by state to show why victim should be allowed to testify through videotaped deposition
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.

	25.3176  Failure to look up psychological diagnosis of victim made by expert offered by state to show why victim should be allowed to testify through videotaped deposition
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.

	25.3177  Failure to prepare for cross-examination of child victim
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.

	25.3178  Other defects
	25.31781  Failure to have evidence scientifically tested
	 For cases dealing with this subject, see sec. 25.22391.

	25.31782  Failure to adequately prepare defendant to testify
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶8.


	25.3179  Other defects (cont'd)
	25.31791  Failure to adequately investigate alibi witnesses
	 State v. Franklin, 228 Wis. 2d 408, 596 N.W.2d 855 (Ct. App. 1999): 1998 Term, p. 10-18, sec. 10.4352.

	25.31792  Failure to conduct poll of community to determine whether defense is feasible
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	25.31793  Failure to sufficiently investigate potential insanity defense
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	25.31794  Failure to file formal discovery demand
	 For cases dealing with this subject, see sec. 25.3198.

	25.31795  Failure to retain arson expert in arson case
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶50-52.

	25.31796  Failure to review discovery materials provided by state
	 For cases dealing with this subject, see sec. 25.22392.

	25.31797  Failure to investigate matters relating to victim's credibility
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶25, 28-29, 39-50, 57.

	25.31798  Failure to earlier retain expert on eyewitness identification so that adjournment detrimental to defendant would not have been necessary
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶31-35.



	25.318  Relating to other pretrial matters
	25.3181  Recommendation to waive preliminary examination
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 95, sec. 8.431.

	25.3182  Informing police that defendant has lied to him
	 State v. Fencl, 109 Wis. 2d 224, 325 N.W.2d 703 (1982): 1982 Term, p. 131, sec. 8.231.

	25.3183  Failure to raise question of defendant's competency
	 For cases dealing with this subject, see sec. 6.6393.

	25.3184  Failure to renew question of defendant's competency
	 For cases dealing with this subject, see sec. 6.6394.

	25.3185  Relating to preliminary examination
	25.31851  Failure to object to closure of preliminary examination
	 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 (Ct. App. 1990): 1990 Term, p. 30-2, sec. 30.7212.

	25.31852  Failure to object to bindover on multiple counts when trial court determined only that there was probable cause to believe defendant committed a felony
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.

	25.31853  Failure to make detailed argument against bindover
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶15.

	25.31854  Failure to cross-examine victim
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶16.


	25.3186  Failure to have defendant present at evidentiary hearings
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 25.2581.

	25.3187  Failure to object to defendant's absence at hearing where venue changed
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.

	25.3188  Failure to seek recusal of judge
	 State v. Jones, 181 Wis. 2d 194, 510 N.W.2d 784 (Ct. App. 1993): 1993 Term, p. 25-3, sec. 25.211.

	25.3189  Providing doctor's report to expert witness, thereby making it discoverable by state
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519.


	25.319  Relating to other pretrial matters (cont'd)
	25.3191  Failure to file timely request for substitution of judge
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	25.3192  Failure to object to circuit court's sua sponte preliminary discusssion about change of venue
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.

	25.3193  Failure to hire expert to challenge testimony of expert offered by state to show why victim should be allowed to testify through videotaped deposition
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.

	25.3194  Failure to adequately present defendant's case on question of defendant's competency
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	25.3195  Allowing defendant to withdraw NGI pleas
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	25.3196  Failure to conduct poll of community to determine whether defense is feasible
	 For cases dealing with this subject, see sec. 25.31792.

	25.3197  Failure to advance insanity defense
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	25.3198  Failure to file formal discovery demand
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶37.

	25.3199  Defendant is not denied effective assistance of counsel when defense counsel is precluded from  subpoenaing police reports and other non-privileged investigatory materials for examination and copying in anticipation of preliminary examination
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶83-94.



	25.32  Relating to plea bargaining and guilty, no contest, and not guilty pleas
	25.321  Failure to communicate plea bargain offer to defendant and to inform defendant that decision to reject plea offer is for defendant to make
	 For cases dealing with this subject, see sec. 7.122.

	25.322  Failure to adequately inform defendant of nature of plea agreement and effect of its terms, i.e., precisely what state is agreeing to
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶24.
	 For cases dealing with this subject, see sec. 7.122.

	25.323  General requirement that counsel provide effective assistance with respect to advice as to whether defendant should accept or reject a plea bargain
	25.3231  In general
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶19.
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.

	25.3232  Remedy when counsel's ineffective advice has caused defendant to reject favorable plea bargain
	 For cases dealing with this subject, see sec. 25.285.


	25.324  Advice relating to rejection of proffered plea bargain
	25.3241  Advising defendant that he had nothing to lose by rejecting plea bargain
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.

	25.3242  Advising defendant that he has defenses to charge when in fact defenses do not exist or defendant is unable to satisfy evidentiary requirements of defense
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.


	25.325  Advice relating to acceptance of proffered plea bargain
	25.3251  Advising defendant to accept plea bargain in general
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶17-19.

	25.3252  Advising defendant that he has no defense
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶17.

	25.3253  Advising defendant as to counsel's prediction of sentence that will be imposed when advice turns out to be wrong and harsher sentence actually imposed
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶18.

	25.3254  Advising defendant that lighter sentence will be imposed if defendant pleads guilty than will be imposed if he goes to trial
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶18.


	25.326  Failure to inform defendant of consequences of guilty plea
	25.3261  In general
	 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 Term, p. 25-8, sec. 25.2523.
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶7.

	25.3262  Deportation consequences
	 For cases dealing with this subject, see sec. 7.24123.

	25.3263  Collateral consequences in general
	 State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 543, at ¶7.


	25.327  Defects relating to withdrawal of plea
	25.3271  Failure to bring motion to withdraw guilty plea
	 For cases dealing with this subject, see sec. 25.3976.

	25.3272  Failure to adequately attempt to withdraw guilty or no contest plea
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	25.3273  Allowing defendant to withdraw not guilty pleas
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.


	25.328  Other defects
	25.3281  Failure to advise defendant about parole eligibility
	25.32811  In general
	 State v. Byrge, 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477: 1999 Term, p. 6-10, sec. 6.63362.

	25.32812  Failure to provide accurate information regarding parole eligibility
	 Hill v. Lockhart, 106 S. Ct. 366 (1985): 1985 Term, p. 121, sec. 8.2391.
	 State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996): 1995 Term, p. 25-23, sec. 25.2622.
	 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 25-27, sec. 25.2622.


	25.3282  Pressing defendant to accept plea agreement and enter guilty plea
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 95, sec. 8.431.

	25.3283  Failure to advise defendant that agreement not to reveal information to sentencing judge is illegal and will not be honored
	 For cases dealing with this subject, see sec. 7.123.

	25.3284  Failure to object to state's refusal to comply with plea agreement when express provision of plea agreement excused state's compliance with agreement upon defendant's breach
	 State v. Toliver, 187 Wis. 2d 346, 523 N.W.2d 113 (Ct. App. 1994): 1994 Term, p. 7-4, sec. 7.1712.

	25.3285  Implicitly advising defendant to lie at trial as part of advice to reject plea bargain
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.

	25.3286  Failure to advise defendant of right to seek sentencing in front of different judge when prosecutor breaches plea agreement by asking for sentence in excess of that agreed upon, but prosecutor's misstatement of agreement is inadvertent and promptly rectified
	 State v. Knox, 213 Wis. 2d 318, 570 N.W.2d 599 (Ct. App. 1997): 1997 Term, p. 7-1, sec. 7.1512.

	25.3287  Counsel's claim that he or she is unable to adequately advise defendant regarding appropriate plea because he or she is unable to determine meaning of controlling statutory provisions
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.

	25.3288  Failure to object to prosecutor's breach of plea agreement
	25.32881  In general
	 State v. Naydihor, 2004 WI 43, 270 Wis. 2d 585, 678 N.W.2d 220, at ¶9.
	 State v. Wesley, 2009 WI App 118, 321 Wis. 2d 151, 772 N.W.2d 232, at ¶24.
	 State v. Naydihor, 2002 WI App 272, 258 Wis. 2d 746, 654 N.W.2d 479, 2002 Term WCA-145, at ¶13, 16.
	 State v. Robinson, 2001 WI App 127, 246 Wis. 2d 180, 629 N.W.2d 810, 2000 Term WCA-326, at ¶13-18.

	25.32882  Prosecutor's breach as to sentencing recommendation
	 For cases dealing with this subject, see sec. 25.382.

	25.32883  Failure to object to state's refusal to comply with plea agreement when express provision of plea agreement excused state's compliance with agreement upon defendant's breach
	 For cases dealing with this subject, see sec. 25.3284.


	25.3289  Failure to seek enforcement of, or to inform defendant of right to seek enforcement of, plea agreement with which prosecutor has refused to comply
	 State v. Zuniga, 2002 WI App 233, 257 Wis. 2d 625, 652 N.W.2d 423, 2002 Term WCA-82, at ¶15.
	 For cases dealing with this subject, see sec. 25.3964.


	25.329  Other defects (cont'd)
	25.3291  Counsel's false representation about court's intention regarding sentence allegedly made to induce defendant to plead guilty
	 State v. Harvey, 139 Wis. 2d 353, 407 N.W.2d 235 (1987): 1986 Term, p. 150, sec. 8.2356.

	25.3292  Strategic decision by defense counsel to forego objection to prosecutor's breach is tantamount to entering into renegotiated plea agreement; entering into renegotiated plea agreement without consulting defendant and obtaining his consent is deficient performance
	 For cases dealing with this subject, see sec. 25.3824.

	25.3293  Counsel threatens to abandon defendant on morning of trial, without valid grounds for withdrawing from representation, in order to pressure defendant into pleading guilty or no contest
	 State v. Basley, 2006 WI App 253, 298 Wis. 2d 232, 726 N.W.2d 671, at ¶9.

	25.3294  Counsel's appearance at guilty-plea hearing by telephone
	 Wright v. Van Patten, 128 S. Ct. 743 (2008).



	25.33  Relating to jury selection and jury management during trial
	25.331  Failure to object to manner in which voir dire is conducted
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 151, sec. 8.2359A.

	25.332  Failure to raise Batson objection (i.e., objection that prosecutor has used peremptory challenges to exclude members of particular race or other cognizable group)
	25.3321  In general
	 State v. Walker, 154 Wis. 2d 158, 453 N.W.2d 127 (1990): 1989 Term, p. 11-5, sec. 11.4222.
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶1-24.
	 State v. Davidson, 166 Wis. 2d 35, 479 N.W.2d 181 (Ct. App. 1991): 1991 Term, p. 8-6, sec. 8.1421.

	25.3322  Test for prejudice when counsel performs deficiently by failing to make Batson objection
	25.33221  Prejudice not presumed
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶12, 16-17.

	25.33222  Test for prejudice is whether there is reasonable probability that Batson objection would have been sustained and court would have taken appropriate curative action
	 State v. Taylor, 2004 WI App 81, 272 Wis. 2d 642, 679 N.W.2d 893, at ¶12, 16-17.



	25.333  Absence of defense counsel from part of voir dire examination of jurors
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 25-3, sec. 25.256.

	25.334  Failure to adequately question prospective jurors to uncover potential bias or other disqualifying factor
	25.3341  In general
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶11-16.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532.

	25.3342  When this is claimed deficient performance, test of prejudice is whether counsel's performance resulted in seating of biased juror, not whether differently composed jury would have acquitted defendant
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶14-16.

	25.3343  Failure to ask prospective jurors whether knowledge of defendant's prior conviction, which was element of offense, would prevent them from being fair and impartial
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶45-46.


	25.335  Failure to move to strike objectionable juror for cause
	25.3351  In general
	 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 641 N.W.2d 517, 2001 Term WCA-272, at ¶1-15.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶17-34.
	 State v. Williams, 2000 WI App 123, 237 Wis. 2d 591, 614 N.W.2d 11: 1999 Term, p. 7-33, sec. 7.474.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112.
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532.

	25.3352  Failure to move to strike perspective juror for cause and failure to use peremptory strike to remove juror results in prejudice to defendant
	 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 641 N.W.2d 517, 2001 Term WCA-272, at ¶15.


	25.336  Failure to have voir dire recorded
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 25.2517.

	25.337  Failure to have defendant present for in camera voir dire
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 8-26, sec. 8.8112.

	25.338  Failure to request proper number of peremptory strikes or to object to court's failure to afford proper number of peremptory strikes
	 State v. Erickson, 227 Wis. 2d 758, 596 N.W.2d 749 (1999): 1998 Term, p. 8-25, sec. 8.1572.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶26.

	25.339  Other failures
	25.3391  Failure to renew motion for change of venue on account of prejudicial pretrial publicity
	 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 (Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312.

	25.3392  Failure to object to six-person jury provided for in statute later declared unconstitutional
	 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 629 N.W.2d 289, 2000 Term WSC-169, at ¶1-27.

	25.3393  Failure to effectively utilize peremptory strikes
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶24-27.

	25.3394  Failure to object to alleged mismanagement of jury deliberations by trial court
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶57-61.



	25.34  Relating to introduction of evidence at trial
	25.341  Failure to introduce or present evidence in general
	 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 (Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 25.2517.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211.

	25.342  Failures relating to impeachment of witnesses or hearsay declarants and contradiction of their testimony or statements
	25.3421  Failure to impeach witness's credibility in general
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶1-36.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Marty, 137 Wis. 2d 352, 404 N.W.2d 120 (Ct. App. 1987): 1986 Term, p. 148, sec. 8.2355.
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 120, sec. 8.235.

	25.3422  Failure to present evidence to impeach witness in general
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶1-36.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶33.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519.

	25.3423  Failure to impeach witness with prior inconsistent statement
	 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 126, 767 N.W.2d 291, at ¶35-37.
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519.
	 For cases dealing with the failure to introduce prior inconsistent statements of complaining witness, see sec. 25.3424.

	25.3424  Failure to introduce prior inconsistent statements of complaining witness
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 25-1, sec. 25.211.
	 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 (1989): 1988 Term, p. 25-4, sec. 25.254.
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 120, sec. 8.235.

	25.3425  Failure to impeach witness with readily available evidence that would have shown witness was promised substantial consideration in exchange for testimony
	 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 (Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549.

	25.3426  Failure to impeach witness with readily available evidence that would have shown that witness lied about whether he had been promised anything in exchange for testimony
	 State v. Delgado, 194 Wis. 2d 737, 535 N.W.2d 450 (Ct. App. 1995): 1994 Term, p. 25-14, sec. 25.2549.

	25.3427  Failure to call witness to contradict testimony of other witness
	 State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. App. 1996): 1996 Term, p. 20-3, sec. 20.3712.

	25.3428  Failure to impeach with fact and/or number of prior criminal convictions
	 For cases dealing with the failure to elicit on cross-examnination the number of times a state's witness had been convicted of crime for purposes of impeaching the witness, see sec. 25.3457.
	25.34281  Failure to impeach state's witness with number of witness's prior criminal convictions
	 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. App. 1997): 1997 Term, p. 25-9, sec. 25.2547.

	25.34282  Failure to impeach hearsay declarant with fact and number of prior convictions
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶71-75.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶29-34.


	25.3429  Other failures
	25.34291  Failure to investigate parole revocation proceedings relating to state witness, which would have revealed that witness allegedly lied to parole agent concerning some matter other than facts of case
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶40.

	25.34292  Failure to adduce evidence regarding probationary status of state's witness
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶22-25.

	25.34293  Failure to present evidence of witness's motive to lie (e.g., animosity toward defendant)
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶1-36.



	25.343  Failures relating to responsibility phase of trial
	25.3431  Failure to present psychiatric evidence at responsibility phase of trial
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 8-15, sec. 8.712.


	25.344  Failures relating to calling, questioning, and presenting witnesses or other evidence in the defendant's defense
	25.3441  Failure to call witness in general
	 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993): 1993 Term, p. 25-6, sec. 25.253.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	25.3442  Failure to assure that defense witness would not appear in jail uniform and shackles while testifying at trial
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 25-15, sec. 25.2542.
	 State v. Tatum, 191 Wis. 2d 548, 530 N.W.2d 407 (Ct. App. 1995): 1994 Term, p. 25-12, sec. 25.2548.

	25.3443  Failure to call character witnesses on defendant's behalf
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.

	25.3444  Failure to call additional character witnesses on defendant's behalf
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶21.

	25.3445  Failure to present expert (e.g., pathologist) to counter expert presented by state
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶41-42.

	25.3446  Failure to present testimony of alibi witness
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶49-65.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶35-36.

	25.3447  Failure to call witness who would provide testimony supporting defendant's defense
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶23-32.
	 State v. White, 2004 WI App 78, 271 Wis. 2d 742, 680 N.W.2d 362, at ¶14-21.

	25.3448  Failure to call expert on false confessions to testify
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶15-19.

	25.3449  Other failures and related matters
	25.34491  Failure to present evidence of exculpatory prior consistent statements made by defendant
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶16-18.

	25.34492  Failure to present expert testimony regarding appropriateness of therapy techniques used by defendant accused of sexual exploitation by therapist
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶16, 19-22.

	25.34493  Beginning examination of defendant with open-ended question that permitted her to begin testimony with lengthy narrative description of her version of events
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶8.

	25.34494  Failure to present evidence regarding complaints against defendant made to police by victim and state's principal witness
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶9.

	25.34495  Failure to pressure reluctant witness to testify
	 For cases dealing with this subject, see sec. 25.21355.

	25.34496  When deficient performance is failure to present certain evidence in defendant's defense, determination of prejudice requires consideration of evidence that state would be permitted to adduce in rebuttal
	 For cases dealing with this subject, see sec. 25.21532.



	25.345  Failures relating to cross-examination of witnesses
	25.3451  Failure to adequately cross-examine state's witnesses in general
	25.34511  In general
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211.

	25.34512  When state's witness is young child
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶17-18.


	25.3452  Failure to adequately cross-examine state's witness regarding matters that impeach witness's credibility in general
	 State v. Lindell, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 223, 2000 Term WSC-191, at ¶121-130.
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶1-36.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶23.
	 State v. Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 2000 Term WCA-49, at ¶21-22.

	25.3453  Failure to adequately cross-examine state's witness regarding consideration he received for testifying
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶37-38.

	25.3454  Failure to cross-examine witness regarding matters that have not yet occurred
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶39.

	25.3455  Failure to cross-examine victim regarding medical problems
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542.

	25.3456  Failure to question victim about conduct prior to sexual assault allegedly showing that victim was jealous of defendant's relationship with other women
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542.

	25.3457  Failure to elicit number of times state's witness had been convicted of crime for purpose of impeaching witness
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶38-45.
	 State v. Tkacz, 2002 WI App 281, 258 Wis. 2d 611, 654 N.W.2d 37, 2002 Term WCA-162, at ¶18-25.
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶18-22.

	25.3458  Failure to adequately impeach prosecution witnesses
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶1-36.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶21.

	25.3459  Other failures
	25.34591  Eliciting opinion from witness (e.g., police officer who investigated crime and questioned defendant) that he or she believes defendant lied in statements defendant gave
	 For cases dealing with this subject, see sec. 20.84192.

	25.34592  Failure to cross-examine state's witness  regarding witness's motive to lie (e.g., animosity toward defendant)
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶1-36.

	25.34593  Asking police officer whether and/or why he believed what victim told him on night of crime
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶37, 40-41.

	25.34594  Failure to properly cross-examine witness regarding motivation for testifying
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶25.

	25.34595  Failure to cross-examine victim-witness regarding voluntary contact she had with defendant after threat she testified to occurred
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶49-51.



	25.346  Defects relating to defendant testifying in his own defense and declining to testify in his own defense
	25.3461  Failure to properly advise defendant regarding right to testify in own defense
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254.

	25.3462  Threatening defendant that he or she will withdraw as attorney if defendant exercises right to testify in own defense
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.

	25.3463  Failure to adequately prepare defendant for his testimony
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 25-1, sec. 25.211.

	25.3464  Advising defendant to take the stand
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 25-1, sec. 25.211.

	25.3465  Failure to ascertain number of defendant's prior convictions before asking defendant about number of prior convictions when defendant takes stand in own defense
	 State v. Pitsch, 124 Wis. 2d 628, 369 N.W.2d 711 (1985): 1984 Term, p. 141, sec. 8.2355.

	25.3466  Failure to elicit more direct testimony from defendant regarding factual discrepancies in victim's story
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.

	25.3467  Shifting from question-answer to narrative format in presenting defendant's testimony without any triggering perjury justifying shift
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶4, 51-53.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶59-63.

	25.3468  Shifting from question-answer to narrative format in presenting defendant's testimony without advising defendant that counsel was going to do so
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶4, 51-53.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶59-63.

	25.3469  Other defects
	25.34691  Advising defendant not to testify
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶27.

	25.34692  Failing to adequately represent defendant in his attempt to revoke decision not to testify
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶28-29.

	25.34693  Failure to present evidence of third party's statement against interest exculpating defendant
	 State v. Guerard, 2004 WI 85, 273 Wis. 2d 250, 682 N.W.2d 12, at ¶1-50.



	25.347  Other defects
	25.3471  Failure to have bodily specimens allegedly left at crime scene by perpetrator, which state introduces into evidence at trial to connect defendant to crime, subjected to DNA analysis
	 State v. Hicks, 202 Wis. 2d 150, 549 N.W.2d 435 (1996): 1995 Term, p. 11-20, sec. 11.8121.
	 State v. Hicks, 195 Wis. 2d 620, 536 N.W.2d 487 (Ct. App. 1995): 1995 Term, p. 25-12, sec. 25.2511.

	25.3472  Failure to adequately rebut expert witness
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 25.2517.

	25.3473  Stipulation to accuracy of transcript of 911 call
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519.

	25.3474  Failure to assure that defense witness would not appear in jail uniform and shackles when testifying at trial
	 For cases dealing with this subject, see sec. 25.3442.

	25.3475  Failure to adequately supervise drafting of stipulation of facts submitted at trial
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 25-5, sec. 25.211.

	25.3476  Failure to make adequate offer of proof as to expert testimony
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 25-6, sec. 25.254.

	25.3477  Failure to present mitigating evidence in capital sentencing proceeding
	 Burger v. Kemp, 107 S. Ct. 3114 (1987): 1986 Term, p. 143, sec. 8.2332.
	 Strickland v. Washington, 104 S. Ct. 2052 (1984): 1983 Term, p. 162, sec. 8.231.

	25.3478  Failure to attempt to introduce evidence trial court has ruled inadmissible
	 State v. Behnke, 203 Wis. 2d 43, 553 N.W.2d 265 (Ct. App. 1996): 1996 Term, p. 25-7, sec. 25.2542.

	25.3479  Failure to attack interviewing techniques of psychotherapist and investigating officer
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 25-9, sec. 25.231.


	25.348  Other defects (cont'd)
	25.3481  Stipulating to inconclusive findings regarding penile swabs of victim
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622.

	25.3482  Stipulating, in sexual assault prosecution, to nurse's report of no physical trauma, instead of having her testify to same
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622.

	25.3483  Failure to call witness to refute detective's testimony in sexual assault prosecution that tearing and lacerations were not normally present in cases of sexual assault
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622.

	25.3484  Stipulating that crime lab tests were inconclusive in sexual assault prosecution when in fact tests on vaginal swabs proved negative for semen
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622.

	25.3485  Advising defendant to commit perjury at trial
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.

	25.3486  Failure to have evidence that state introduces into evidence at trial scientifically tested
	 For cases dealing with this subject, see sec. 25.22391.

	25.3487  Failure to made offer of proof when trial court denies follow-up questioning of witness after juror has asked witness questions
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.

	25.3488  Failure to be aware of possibility of, and to enter into, Wallerman stipulation to avoid admission of other acts evidence
	 For cases dealing with this subject, see sec. 25.3585.

	25.3489  Introducing evidence relating to defendant's silence prior to trial
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.


	25.349  Other defects (cont'd)
	25.3491  Failure to present evidence of defendant's use of medication on day of offense
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 117, sec. 8.2311.

	25.3492  Failure, in sexual assault prosecution, to introduce crime lab analyst's testimony that test for presence of semen was negative, but instead joining in evidentiary stipulation that test results were inconclusive
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶39.
	 State v. Glass, 170 Wis. 2d 146, 488 N.W.2d 432 (Ct. App. 1992): 1992 Term, p. 25-11, sec. 25.2541.

	25.3493  Failure, in sexual assault prosecution, to introduce clothing worn by complaining witness and crime lab report on it to show condition of clothing allegedly inconsistent with forcible assault
	 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 (Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121.

	25.3494  Failure to cooperate in presenting perjured testimony
	 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, p. 122, sec. 8.2392.

	25.3495  Eliciting testimony that state's witness took polygraph exam
	 State v. Wofford, 202 Wis. 2d 523, 551 N.W.2d 46 (Ct. App. 1996): 1995 Term, p. 18-2, sec. 18.312.

	25.3496  Failure to present a defense
	 For cases dealing with this subject, see sec. 25.3982.

	25.3497  Failure to stipulate to element of offense so as to render prejudicial evidence relevant to that element inadmissible
	25.34971  In general
	 For cases dealing with this subject, see sec. 25.39651.

	25.34972  Failure to stipulate to prior felony conviction where prior felony conviction is element of offense so as to preclude evidence of nature of prior crime
	 For cases dealing with this subject, see sec. 25.39652.

	25.34973  Failure to stipulate to element of offense so as to avoid introduction of other acts evedence relevant to that element
	 For cases dealing with this subject, see secs. 25.3585 and 25.39653.

	25.34974  Failure to stipulate to harmfulness of material so as to preclude introduction of material into evidence
	 For cases dealing with this subject, see sec. 25.39654.


	25.3498  Other defects
	25.34981  Introducing allegedly prejudicial evidence in sexual assault prosecution that defendant's sons sexually assaulted victim
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶19.

	25.34982  Failure to point out inconsistencies in witnesses' descriptions of perpetrator of crime
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶37-38.

	25.34983  Failure to introduce, pursuant to Wis. Stat. § 906.09(5), evidence of pending appeal of prior conviction that was element of crime charged
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶47-48.


	25.3499  Other defects (cont'd)
	25.34991  Failure to produce expert testimony to support defense in sexual assault prosecution that defendant was too immature to experience sexual arousal or gratification from charged touching
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶21.

	25.34992  Failure to present mitigating evidence at sentencing phase of capital case
	 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term USSC-14.

	25.34993  Eliciting testimony from investigating officer that he believed victim and not defendant when interviewing them
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶25-28.

	25.34994  Failure to present DNA evidence that excluded defendant as source of physical evidence (hairs, tissue, cigarette butts, etc.) found at scene of crime
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶37-40.

	25.34995  Failure to earlier retain expert on eyewitness identification so that adjournment detrimental to defendant would not have been necessary
	 For cases dealing with this subject, see sec. 25.31798.

	25.34996  Failure to seek and obtain pretrial ruling via motion in limine regarding admissibility of particular testimony or other evidence
	 For cases dealing with this subject, see sec. 25.31595.

	25.34997  Failure to present evidence to support coercion defense, (e.g., testimony that person who allegedly coerced defendant was violent psychopath, testimony that relationship between that person and defendant was that of master and slave, etc.)
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶17-21.

	25.34998  Failure to produce witnesses relating to other acts about which state has presented testimony
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶45-48.

	25.34999  Failure to understand trial court's ruling on motion in limine regarding admissibility of defense evidence
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶23-32.




	25.35  Relating to objecting to evidence at trial
	25.351  Failure to object to evidence in general
	25.3511  In general
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211.

	25.3512  Failure to object to objectionable evidence may not be deficient performance if counsel did not object because he or she did not want to draw unwarranted attention to evidence
	 For cases dealing with this subject, see sec. 25.21393.


	25.352  Failure to object to prior consistent statements of victim
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 25-1, sec. 25.211.

	25.353  Failure to object to "other crimes, wrongs or acts" evidence
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶18, 21.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶13.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶35-42.
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 14-9, sec. 14.232.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-13, sec. 25.2551.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	25.354  Failure to object to prejudicial hearsay
	 State v. Joyner, 2002 WI App 250, 258 Wis. 2d 249, 653 N.W.2d 290, 2002 Term WCA-105, at ¶7-11.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	25.355  Failure to object to evidence regarding defendant's invocation of right to silence
	25.3551  Defendant's silence prior to trial
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶63.
	 State v. Ewing, 2005 WI App 206, 287 Wis. 2d 327, 704 N.W.2d 405, at ¶1-18.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶19-20.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	25.3552  Defendant's invocation of right to silence while being questioned by police in general
	 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 (1996): 1995 Term, p. 25-5, sec. 25.2146.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶20.

	25.3553  Defendant's post-arrest, post-Miranda silence
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶28-36.


	25.356  Other failures
	25.3561  Failure to object, at insanity phase of trial, to admission of defense's statements given to presentence investigator
	 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 (Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552.

	25.3562  Failure to object to testimony that defendant had been in prison
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.

	25.3563  Failure to object to admission of defendant's statements made in connection with offer to plead guilty
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶19.

	25.3564  Failure to object on ground that evidence or testimony denied defendant right to confrontation
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶14.
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶16-17.

	25.3565  Failure to object to prosecutor's asking open-ended question that called for narrative response by state's witness
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶39.

	25.3566  Failure to object to evidence that victim of robbery had miscarriage shortly after robbery
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶42-44.

	25.3567  Failure to object to testimony of state's witness that he knew defendant prior to crime because defendant was in jail with him
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶45-48.

	25.3568  Failure to object to hearsay evidence
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶63.


	25.357  Other failures (cont'd)
	25.3571  Failure to object, at trial for perjury in trial testimony given in prior prosecution, to admission of statements to presentence investigator in that prior prosecution that were inconsistent with that trial testimony
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶1-25.

	25.3572  Failure to object, at trial for perjury in trial testimony given in prior prosecution for crime, to evidence that defendant was convicted of that crime
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶36-38.

	25.3573  Failure to object to trial court admitting exhibit that neither party asked to be admitted
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶28.

	25.3574  Failure to object to state calling particular witness because witness's name was not on witness list
	25.35741  Failure to object to state calling expert witness who was not on state's witness list
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶25.

	25.35742  Failure to object to state calling, as rebuttal witness, witness who was not on state's witness list, on ground that witness was not bona fide rebuttal witness
	 State v. Sandoval, 2009 WI App 61, 318 Wis. 2d 126, 767 N.W.2d 291, at ¶30-34.


	25.3575  Failure to object to state calling, as rebuttal witness, witness who was not on state's witness list, on ground that witness was not bona fide rebuttal witness
	 For cases dealing with this subject, see sec. 25.35742.


	25.358  Other failures (cont'd)
	25.3581  Failure to object to witness's opinion about credibility of another witness or testimony that allegedly constituted opinion on victim's credibility
	 State v. Johnson, 2004 WI 94, 273 Wis. 2d 626, 681 N.W.2d 901, at ¶1-24.
	 State v. Krueger, 2008 WI App 162, 314 Wis. 2d 605, 762 N.W.2d 114, at ¶1-20.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶40-41.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 20-15, sec. 20.841.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.

	25.3582  Failure to object to expert testimony regarding defendant's credibility
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶28-32.

	25.3583  Failure to object, at insanity phase of trial held long after guilt phase of trial, to witnesses reading their testimony from guilt phase
	 State v. Weber, 174 Wis. 2d 98, 496 N.W.2d 762 (Ct. App. 1993): 1992 Term, p. 25-13, sec. 25.2552.

	25.3584  Failure to object to questioning by jurors
	 State v. Darcy N.K., 218 Wis. 2d 640, 581 N.W.2d 567 (Ct. App. 1998): 1997 Term, p. 6-19, sec. 6.8931.

	25.3585  Failure to be aware of possibility of, and to enter into, Wallerman stipulation to avoid admission of other acts evidence
	25.35851  In general
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶106-135.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶21.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶11-12.
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶6-7.
	 State v. Veach, 2001 WI App 143, 246 Wis. 2d 395, 630 N.W.2d 256, 2000 Term WCA-355, at ¶14, 41-49.
	 State v. DeKeyser, 221 Wis. 2d 435, 585 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 25-11, sec. 25.2551.
	 For caes dealing generally with the failure to stipulate to an element of the charged offense so as to avoid introduction of other acts evidence relevant to that element, see sec. 25.39653.

	25.35852  Counsel not required to enter into stipulation; all he needs to do is to be aware of possibility of stipulation and to strategize whether it is in defendant's interest to enter into stipulation
	 State v. Frank, 2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 2001 Term WCA-236, at ¶7.


	25.3586  Failure to make motion for mistrial when objection sustained and jury instructed to disregard evidence
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	25.3587  Failure to object to evidence of threats to state witness
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	25.3588  Failure to object to evidence relating to unrelated violations of written work rules and regulations in prosecution of defendant for criminal activity on job
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	25.3589  Failure to object to evidence in prosecution for fraudulent use of financial transaction card of defendant's use of card in another county
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.


	25.359  Other failures (cont'd)
	25.3591  Failure to object to irrelevant evidence
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 25-2, sec. 25.211.

	25.3592  Failure to object to testimony that defendant was incarcerated before and during trial
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 25.2517.

	25.3593  Failure to object to admission of witness's prior statements
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519.

	25.3594  Failure to object to videotaped statement of child offered pursuant to Wis. Stat. sec. 908.08
	25.35941  In general
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 25.2581.

	25.35942  Failure to object on ground that required notice of intent to introduce videotape was not given
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶22.

	25.35943  Failure to object on ground that videotape was shown before child testified
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶23.

	25.35944  Failure to object on ground that admission of videotape violated defendant's right to confrontation
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶24.


	25.3595  Failure to make objection supported by decision that was subsequently overruled
	 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 Term, p. 25-5, sec. 25.2122.

	25.3596  Failure to object to admission of co-defendant's statement implicating defendant that violates defendant's right to confrontation
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.

	25.3597  Failure to object to testimony that allegedly constituted improper opinion on witness's credibility
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.

	25.3598  Failure to seek recess to review documents proffered by state
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶22.

	25.3599  Other failures
	25.35991  Failure to object to testimony that might have been objectionable, but with respect to which counsel did not object for strategic reasons
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶63.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶37-45.

	25.35992  Failure to move to strike testimony of expert witness whose opinions represented personal practice, not professional standards
	 State v. Thiel, 2003 WI 111, 264 Wis. 2d 571, 665 N.W.2d 305, at ¶25, 31, 52-56.

	25.35993  Failure to challenge admissibility of hypnotically refreshed testimony on ground that it did not meet requirements for admissibility of such testimony
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶43-46.

	25.35994  Failure to object to admission of evidence relating to nature of defendant's prior conviction
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶21.

	25.35995  Failure to object to testimony on basis of "surprise"
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶44.

	25.35996  Failure to object to references to defendant's use of alias
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶24-27.

	25.35997  Failure to object to evidence of defendant's lifestyle
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶28-29.

	25.35998  Failure to object to state's questioning of its witness on ground of lack of foundation
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶52.




	25.36  Relating to jury instructions and verdict forms
	25.361  Failure to object to instructions in general
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 25-5, sec. 25.2561.

	25.362  Failure to object to language added to pattern jury instruction
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.

	25.363  Failure to request instruction on particular matters
	25.3631  Accident instruction
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶26-27.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 25-5, sec. 25.2563.

	25.3632  Instruction on eyewitness identification
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 25-3, sec. 25.211.

	25.3633  Accomplice instruction
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 8-7, sec. 8.5321.

	25.3634  Unanimity instruction
	25.36341  In general
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶21-23.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.

	25.36342  In prosecution for exposing child to harmful material, when state has introduced evidence that defendant exposed child to two pictures
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶21-23.


	25.3635  Instruction on confessions and admission
	 State v. Nicholson, 187 Wis. 2d 688, 523 N.W.2d 573 (Ct. App. 1994): 1994 Term, p. 2-4, sec. 2.1325.

	25.3636  Instruction on defendant's right not to testify
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 25.2581.

	25.3637  Instruction on liability of aider and abettor for natural and probable consequences of intended crime
	25.3638  Instruction on defense of mistake
	 State v. Snider, 2003 WI App 172, 266 Wis. 2d 830, 668 N.W.2d 784, at ¶23-24.

	25.3639  Other-acts evidence
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶100.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶53-55.


	25.364  Failure to request lesser-included offense instruction
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 139, sec. 8.2351.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶45-54.
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶24-35.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 25-5, sec. 25.2564.
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 151, sec. 8.2358.

	25.365  Failure to discuss lesser-included offense option with defendant
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶45-54.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.

	25.366  Failure to object to instruction does not constitute deficient performance if instruction properly stated the law
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521.

	25.367  Failure to make objection supported by decision that was subsequently overruled
	 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 Term, p. 25-5, sec. 25.2122.

	25.368  Other defects
	25.3681  Failure to object to verdict form that lacks requisite specificity
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.

	25.3682  Failure to object to instruction that baseball bat is dangerous weapon
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶38-42.

	25.3683  Failure to object to instructions and verdict forms that allegedly did not require unanimous agreement on offenses being tried
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶14-17.

	25.3684  Failure to object to reinstruction of jury that allegedly failed to sufficiently or correctly respond to jury's questions that prompted reinstruction
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶7-22.

	25.3685  Failure to request cautionary instruction relating to jail clothing worn by defense witnesses
	 State v. Reed, 2002 WI App 209, 256 Wis. 2d 1019, 650 N.W.2d 885, 2002 Term WCA-56, at ¶13-19.

	25.3686  Failure to anticipate instruction on lesser-included offense
	 For cases dealing with this subject, see sec. 25.3991.


	25.369  Other defects
	25.3691  Failure to request limiting instruction on statements made by victim to third parties
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 25.2581.

	25.3692  Failure to object to jury instruction defining "deliver" in prosecution for delivery of controlled substances
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.

	25.3693  Failure to object to instruction on meaning of sexual contact
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521.

	25.3694  Failure to object to instruction on bail jumping that informed jury that defendant had been convicted of offenses for which he was out on bail
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.

	25.3695  Failure to object to jury instruction in prosecution for fraudulent use of financial transaction card that used the words "without authorization" instead of "without consent"
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.

	25.3696  Counsel does not perform deficiently in failing to request jury instruction on invalid defense
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.

	25.3697  Failure to object to instruction that is lacking essential element of crime
	25.36971  In general
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶31-42.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶32-39.
	 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶6-15.

	25.36972  Instruction on penalty enhancer for being armed that does not contain Peete nexus requirement
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶31-42.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶32-39.


	25.3698  Failure to object to instruction on liability of aider and abettor for natural and probable consequences of intended crime


	25.37  Relating to closing argument
	25.371  When defense counsel's closing argument deemed deficient in general
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).

	25.372  Failure to object to district attorney's references to defendant in closing argument
	 State v. Johnson, 153 Wis. 2d 121, 449 N.W.2d 845 (1990): 1989 Term, p. 25-1, sec. 25.211.

	25.373  Counsel's admission in closing argument that defendant was not telling truth in his testimony before jury
	 State v. Harris, 133 Wis. 2d 74, 393 N.W.2d 127 (Ct. App. 1986): 1986 Term, p. 147, sec. 8.2352.

	25.374  Failure to argue potential defense
	25.3741  In general
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 25-6, sec. 25.2512.

	25.3742  Failure to argue accident
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.257.

	25.3743  Failure to argue alibi
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶49-65.


	25.375  Failure to make objection supported by decision that was subsequently overruled
	 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 Term, p. 25-5, sec. 25.2122.

	25.376  Failure to have closing arguments recorded
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 25-7, sec. 25.2517.

	25.377  Other defects
	25.3771  Failure to adequately present defendant's defense in closing argument
	 State v. Goetsch, 186 Wis. 2d 1, 519 N.W.2d 634 (Ct. App. 1994): 1994 Term, p. 25-8, sec. 25.2519.

	25.3772  Making inconsistent arguments, i.e., advancing inconsistent theories regarding defendant's guilt (e.g., contending that defendant did not commit crime, but that, if he did, he committed lesser-included offense, not offense charged)
	 State v. Westmoreland, 2008 WI App 15, 307 Wis. 2d 429, 744 N.W.2d 919, at ¶1-10.

	25.3773  Not making inconsistent argument, i.e, not advancing inconsistent theories regarding defendant's guilt
	 State v. Westmoreland, 2008 WI App 15, 307 Wis. 2d 429, 744 N.W.2d 919, at ¶21.

	25.3774  Failure to object to prosecutor's comment on defendant's failure to testify at trial
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶90-94.


	25.378  Other defects (cont'd)
	25.3781  Failure to object to district attorney's reliance on testimony allegedly constituting improper opinion on witness's credibility
	 State v. Elm, 201 Wis. 2d 452, 549 N.W.2d 471 (Ct. App. 1996): 1995 Term, p. 25-1, sec. 25.211.

	25.3782  Failure to object to prosecutor's comments on witnesses during closing arguments
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	25.3783  Failure to highlight potentially exculpatory pieces of evidence
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).

	25.3784  Mentioning host of details that hurt defendant's position
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).

	25.3785  Failure to explicitly argue that state failed to prove guilt beyond a reasonable doubt
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).

	25.3786  Confessing that he (defense counsel) could not be sure truth, thereby implying that he did not believe defendant's testimony
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).

	25.3787  Failure to object to prosecutor's vouching for credibility of witnesses
	 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 671 N.W.2d 854, at ¶26.

	25.3788  Failure to object to prosecutor's references to matters not supported by evidence
	 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 671 N.W.2d 854, at ¶23-26.

	25.3789  Failure to object to prosecutor's alleged mischaracterization of evidence during closing argument
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶33.


	25.379  Other defects (cont'd)
	25.3791  Failure to object to prosecutor's allegedly impermissible comments on defendant's pretrial invocation of right to silence
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.

	25.3792  Failure to object to prosecutor's comment on victim's post-crime activity and activity of other victims
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶46-52.

	25.3793  Failure to ask for acquittal
	 Yarborough v. Gentry, 124 S. Ct. 1 (2003).
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶17-23.

	25.3794  Failure to emphasize state's burden to prove elements beyond a reasonable doubt
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶17-23.

	25.3795  Failure to object to prosecutor's argument regarding defendant's manipulative disposition
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶19.

	25.3796  Conceding defendant's guilt
	25.37961  In general
	 Florida v. Nixon, 125 S. Ct. 29 (2004).
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶20-30.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶14-16, 19-20.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31.

	25.37962  On one of multiple counts for which defendant is being tried
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶20-30.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶15.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31.

	25.37963  In capital (i.e., death penalty) case
	 For cases dealing with this subject, see sec. 25.3951.


	25.3797  Failure to make any closing argument
	25.37971  In general
	 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term USSC-14.

	25.37972  At sentencing phase of capital case
	 Bell v. Cone, 122 S. Ct. 1843 (2002), 2001 Term USSC-14.


	25.3798  Failure to object to prosecutor's improper remarks during closing argument in general
	 State v. Mayo, 2007 WI 78, 301 Wis. 2d 642, 734 N.W.2d 115, at ¶63.



	25.38  Relating to sentencing
	25.381  In general
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶33-41.
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582.

	25.382  Failure to object to prosecutor's breach of plea agreement
	25.3821  In general
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶1-22.
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶12.
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶6, 21.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶18-22.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶25-29.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶20-24.
	 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 (Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584.

	25.3822  When prosecutor's breach is substantial and material, prejudice is presumed
	 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 629 N.W.2d 289, 2000 Term WSC-169, at ¶18-21.
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶15.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶19.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶25, 29.
	 State v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340, at ¶23.
	 State v. Howard, 2001 WI App 137, 246 Wis. 2d 475, 630 N.W.2d 244, 2000 Term WCA-346, at ¶25-26.
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.

	25.3823  Is prejudice negated if trial court did not rely on recommendation?
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.
	 State v. Smith, 198 Wis. 2d 820, 543 N.W.2d 836 (Ct. App. 1995): 1995 Term, p. 25-18, sec. 25.2584.
	 For cases dealing generally with the effect of a trial court's finding that if trial counsel had performed at sentencing in manner suggested, sentence would have been the same, see sec. 25.3891.

	25.3824  Strategic decision by defense counsel to forgo objection to prosecutor's breach is tantamount to entering into renegotiated plea agreement; entering into renegotiated plea agreement without consulting defendant and obtaining his consent is deficient performance
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶8.
	 State v. Liukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, at ¶6, 20-22.
	 State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.W.2d 522, at ¶27-29.

	25.3825  When state's recommendation or other conduct does not breach plea agreement, counsel's failure to object to recommendation or conduct does not constitute ineffective assistance of counsel
	 State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, at ¶20, 21.

	25.3826  If defense counsel has strategic reason for forgoing objection and obtains defendant's consent to forgoing objection, performance is not deficient
	 State v. Miller, 2005 WI App 114, 283 Wis. 2d 465, 701 N.W.2d 47, at ¶9.

	25.3827  Counsel does not render ineffective assistance of counsel for not objecting to technical breach (i.e., one that is not material and substantial)
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶18.

	25.3828  Counsel does not render ineffective assistance of counsel for not objecting to breach of plea agreement when no breach has occurred
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶18.

	25.3829  When prosecutor agrees to cap sentencing recommendation for TIS sentence at specific number of years, recommends that number of years of confinement, but asks for additional years of extended supervision
	 State v. Quarzenski, 2007 WI App 212, 305 Wis. 2d 525, 739 N.W.2d 844, at ¶1-22.


	25.383  Failure to make sentencing argument
	25.3831  In general
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶33-41.

	25.3832  When defendant has instructed counsel not to make sentencing argument
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶33-41.


	25.384  Failure to make adequate challenge to inaccuracies and other defects in presentence report
	 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 (Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581.
	 State v. Littrup, 164 Wis. 2d 120, 473 N.W.2d 164 (Ct. App. 1991): 1991 Term, p. 9-1, sec. 9.1221.

	25.385  Failures relating to sentencing in capital (i.e., death penalty) case
	25.3851  Failure to present evidence in capital sentencing proceeding
	 For cases dealing with this subject, see sec. 25.3477.

	25.3852  Failure to investigate in general
	 Rompilla v. Beard, 125 S. Ct. 2456 (2005).

	25.3853  Failure to review readily available court file on prior conviction state intends to rely on as aggravating circumstance
	 For cases dealing with this subject, see sec. 25.22394.


	25.386  Failure to request presentence investigation
	 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. App. 1992): 1992 Term, p. 25-16, sec. 25.2581.

	25.387  Failure to call witnesses at sentence hearing
	 State v. Guck, 170 Wis. 2d 661, 490 N.W.2d 34 (Ct. App. 1992): 1992 Term, p. 25-16, sec. 25.2581.

	25.388  Other defects
	25.3881  Failure to seek adjournment, or take up court's offer of continuance, so that defense counsel and defendant can complete review of presentence report
	 State v. Anderson, 222 Wis. 2d 403, 588 N.W.2d 75 (Ct. App. 1998): 1998 Term, p. 25-16, sec. 25.2581.

	25.3882  Failure to make objection supported by decision that was subsequently overruled
	 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 Term, p. 25-5, sec. 25.2122.

	25.3883  Failure to adequately contest no-grouping position taken by government under federal sentencing guidelines, under which position offense level was increased for sentencing purposes
	 Glover v. United States, 121 S. Ct. 696 (2001), 2000 Term USSC-3.

	25.3884  Miscellaneous failures that are rejected on grounds that prejudice not shown
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 25-13, sec. 25.2583.

	25.3885  Failure to seek judicial recommendation against deportation
	 For cases dealing with this subject, see sec. 7.24126.

	25.3886  Failure to seek revocation of bond in case in which defendant was released on bond, while defendant in custody awaiting trial in another case, so as to create situation in which defendant would be entitled to sentence credit in first case for time spent in custody in second case
	 For cases dealing with this subject, see sec. 25.3955.

	25.3887  Failure to object to prosecutorial misconduct at sentencing (e.g., prosecutor's alleged misrepresentations to court)
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶17-18.

	25.3888  Failure to say enough about particular matter 
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶19.


	25.389  Other matters
	25.3891  Effect of trial court's finding that if trial counsel had performed at sentencing in manner suggested, sentence would have been the same
	 State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995): 1995 Term, p. 25-17, sec. 25.2582.
	 For cases dealing with whether prejudice is negated if trial court did not rely on recommendation when defense counsel fails to object to prosecutor's recommendation made in violation of plea agreement, see sec. 25.3823.

	25.3892  When deficient performance directly results in increase in sentence over what it would have been, prejudice prong of test for ineffective assistance of counsel does not require that increase must meet a standard of significance
	 Glover v. United States, 121 S. Ct. 696 (2001), 2000 Term USSC-3.

	25.3893  Failure to advise defendant to tell presentence investigator about prior conviction
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶20.



	25.39  Relating to other matters
	25.391  Relating to appeal
	25.3911  Failure to inform defendant of appeal rights
	 For cases dealing with this subject, see sec. 25.2224.

	25.3912  Failure to file notice of appeal, i.e., to take or pursue appeal
	25.39121  In general
	 Lozada v. Deeds, 111 S. Ct. 860 (1991): 1990 Term, p. 10-19, sec. 10.661.
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶15, 19.
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2594.

	25.39122  When defendant has specifically instructed counsel to file notice of appeal
	 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 Term, p. 25-9, sec. 25.25914.

	25.39123  When defendant has told counsel not to file appeal
	 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 Term, p. 25-9, sec. 25.25914.

	25.39124  When defendant has not clearly conveyed wishes one way or the other on question whether appeal should be taken
	 Roe v. Flores-Ortega, 120 S. Ct. 1029 (2000): 1999 Term, p. 25-9, sec. 25.25914.

	25.39125  Remedy when counsel performed deficiently in failing to file notice of appeal
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶17.


	25.3913  Failure to properly preserve issue for appellate review
	 For cases dealing with the need to consider a defendant's claim of deficient performance based on trial counsel's failure to preserve issue for appellate review when appellate court addresses and rejects defendant's claims relating to that issue on the merits, see sec. 25.275.

	25.3914  Failure to pursue particular issue on appeal
	25.39141  In general
	 Smith v. Murray, 106 S. Ct. 2661 (1986): 1985 Term, p. 118, sec. 8.235.
	 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, p. 133, sec. 8.2391.
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161.

	25.39142  When issue has not been properly preserved for appeal
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶9.


	25.3915  Failure to take appeal raising issue that appellate court reviews and finds meritless
	 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 25-3, sec. 25.255.

	25.3916  Failure to file timely petition for supreme court review of court of appeals' decision
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2612.

	25.3917  Failures relating to no-merit (Anders) procedure
	 For cases dealing with this subject, see sec. 25.392.

	25.3918  Failure to file timely notice of appeal from denial of petition for supervised release in ch. 980 proceeding
	 For cases dealing with this subject, see sec. 25.39394.

	25.3919  Other defects
	25.39191  Failure to file formal motion to withdraw before closing file when counsel and defendant agree that no appeal should be pursued because of no merit to appeal or for some other reason
	 For cases dealing with this subject, see sec. 6.9525.

	25.39192  Failure to challenge trial counsel's performance
	 State v. Ziebart, 2003 WI App 258, 268 Wis. 2d 468, 673 N.W.2d 369, at ¶15.

	25.39193  Filing of motion to withdraw when attorney concludes that appeal would have no merit, but defendant does not want no-merit report filed
	 For cases dealing with this subject, see sec. 25.3926.



	25.392  Relating to no-merit (Anders) procedure
	25.3921  Failure to find arguable issues to appeal and, instead, filing no-merit report
	 Smith v. Robbins, 120 S. Ct. 746 (2000): 1999 Term, p. 11-20, sec. 11.8982.

	25.3922  Failure to inform defendant of no-merit option
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶5.

	25.3923  Failure to file no-merit report when defendant expresses desire for appeal
	 State ex rel. Flores v. State, 183 Wis. 2d 587, 516 N.W.2d 362 (1994): 1993 Term, p. 25-7, sec. 25.2571.
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶18.

	25.3924  Terminating representation without filing no-merit report when defendant consents to closing of file without further court action
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶18.

	25.3925  Failure to file formal motion to withdraw before closing file without filing no-merit report when counsel and defendant agree that no appeal should be pursued because of no merit to appeal or for some other reason
	 For cases dealing with this subject, see sec. 6.9525.

	25.3926  Failure to file partial no-merit report when counsel identifies arguably meritorious issue that defendant does not want to pursue, but also concludes that no other non-frivolous grounds are present to support appeal
	 State ex rel. Ford v. Holm, 2006 WI App 176, 296 Wis. 2d 119, 722 N.W.2d 609, at ¶1-14.

	25.3927  Filing of motion to withdraw when attorney concludes that appeal would have no merit, but defendant does not want no-merit report filed
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37.


	25.393  Relating to failures in chap. 980 proceedings
	25.3931  In general
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶25-27.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	25.3932  Failure to raise issue whether probable cause hearing was held within seventy-two hours of filing of petition
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	25.3933  Failure to raise issue whether trial was held within forty-five days of probable cause hearing
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	25.3934  Failure to raise issue whether trial court erroneously admitted juvenile delinquency adjudication
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	25.3935  Failure to raise issue whether chap. 980 is unconstitutional as applied
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	25.3936  Failure to raise issue whether pattern instruction violated defendant's constitutional rights or was otherwise defective because it failed to define "substantially probable" and failed to define it to mean "extremely likely"
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶33-34.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.

	25.3937  Failure to object to expert's opinion regarding defendant's credibility
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶28-32.

	25.3938  Failure to understand that defendant had right to independent reexamination the results of which could be introduced at probable cause hearing on request for discharge
	 State v. Thayer, 2001 WI App 51, 241 Wis. 2d 417, 626 N.W.2d 811, 2000 Term WCA-213, at ¶6-15.

	25.3939  Other failures
	25.39391  Failure to move to dismiss petition as untimely
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶9-16.

	25.39392  Failure to move to strike juror for cause
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶17-34.

	25.39393  Failure to object to other crimes evidence
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶35-42.

	25.39394  Failure to file timely notice of appeal from denial of petition for supervised release
	 State ex rel. Seibert v. Macht, 2002 WI 12, 249 Wis. 2d 702, 639 N.W.2d 707, 2001 Term WSC-57, at ¶2.
	 State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627 N.W.2d 881, 2000 Term WSC-245, at ¶1-21.

	25.39395  Failure to seek assistance from expert to counter state's key opinion testimony
	 State v. Parrish, 2002 WI App 263, 258 Wis. 2d 521, 654 N.W.2d 273, 2002 Term WCA-120, at ¶37-42.

	25.39396  Failure to seek exclusion of psychologist's report and testimony, or statements made by person to psychologist, on Miranda grounds
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶46-50.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶23.



	25.394  Relating to jury deliberations, return of verdict, polling of jury, and impeachment of verdict
	25.3941  Relating to communications between court and jury during deliberations
	25.39411  Failure to object to court's responding to question posed by jury during deliberations without notifying defendant or counsel of question and obtaining their input
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶46-64.
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶8-20.


	25.3942  Relating to sending exhibits to jury during deliberations
	25.39421  Failure to object to providing jury with police reports concerning statements given by state's witnesses
	 State v. Cooks, 2006 WI App 262, 297 Wis. 2d 633, 726 N.W.2d 322, at ¶36-41.


	25.3943  Relating to polling of jury
	25.39431  Failure to request polling of jury
	 For cases dealing with this subject, see sec. 8.6868.

	25.39432  Failure to inform defendant of right to poll jurors individually
	 For cases dealing with this subject, see sec. 8.68691.


	25.3944  Failure to object and to ask court to (1) order jury to return to deliberations on question of guilt, or (2) declare mistrial, when, in bifurcated trial, juror dissents from verdict of guilty accepted at guilt stage after polling of jury determined unanimity, when jury begins deliberations at sanity phase of trial
	 State v. Wery, 2007 WI App 169, 304 Wis. 2d 355, 737 N.W.2d 66, at ¶1-24.


	25.395  Relating to other matters
	25.3951  Relating to capital (i.e., death penalty) proceeding
	25.39511  Conceding guilt of offense, so as to preserve credibility for penalty phase
	 Florida v. Nixon, 125 S. Ct. 29 (2004).

	25.39512  Failing to adduce mitigating evidence
	 Schriro v. Landrigan, 127 S. Ct. 1933 (2007).

	25.39513  Failing to undertake sufficient investigation regarding existence of mitigating evidence
	 Schriro v. Landrigan, 127 S. Ct. 1933 (2007).
	 For cases dealing with this subject, see sec. 25.22393.

	25.39514  When deficient performance is failure to present certain mitigating evidence, determination of prejudice requires consideration of state's evidence to which introduction of that mitigating evidence would have opened door
	 Wong v. Belmontes, 130 S. Ct. 383 (2009).

	25.39515  Failing to make adequate closing argument
	 Smith v. Spisak, 130 S. Ct. 676 (2010).


	25.3952  Relating to collateral attack on earlier conviction
	25.39521  Failure to argue that Pickens standard, not bangert standard, is applicable to waiver of counsel in earlier proceeding that resulted in conviction being attacked
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶14.


	25.3953  Relating to revocation of probation, parole, or extended supervision
	25.39531  In general
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶2-17.

	25.39532  Advising defendant that he should give up right to revocation hearing
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶13-17.

	25.39533  Failure to investigate alternatives to revocation
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶13-17.


	25.3954  Relating to defendant's appearance at trial
	25.39541  Failure to object to defendant being required to wear restraining device
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶18-31.


	25.3955  Failure to seek revocation of bond in case in which defendant was released on bond, while defendant in custody awaiting trial in another case, so as to create situation in which defendant would be entitled to sentence credit in first case for time spent in custody in second case
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶73-75.


	25.396  Relating to other matters
	25.3961  Failure to request severance of defendants at trial
	 For cases dealing with this subject, see sec. 25.3152.

	25.3962  Ignorance of heat-of-passion defense
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 129, sec. 8.231.

	25.3963  Relating to defense of mental disease or defect (i.e., plea of not guilty by reason of mental disease or defect)
	25.39631  Failure to consider, investigate, and/or pursue defense
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 129, sec. 8.231.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶19.

	25.39632  Advising defendant to withdraw plea because of small likelihood of success in pursuing plea
	 Knowles v. Mirzayance, 129 S. Ct. 1411 (2009).


	25.3964  Failure to seek enforcement of, or to inform defendant of right to seek enforcement of, plea agreement with which prosecutor has refused to comply
	25.39641  In general
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.

	25.39642  This defect is prejudicial
	 State v. Scott, 230 Wis. 2d 643, 602 N.W.2d 296 (Ct. App. 1999): 1999 Term, p. 7-1, sec. 7.1511.


	25.3965  Failure to stipulate to element of offense so as to render prejudicial evidence relevant to that element inadmissible
	25.39651  In general
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.

	25.39652  Failure to stipulate to status element (e.g., that defendant is convicted felon) so as to avoid prejudicial evidence relevant to prove that status (e.g., nature of conviction)
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.

	25.39653  Failure to stipulate to element of offense so as to avoid introduction of other acts evidence relevant to that element
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶21.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 For cases dealing with the failure to be aware of, and to enter into, a Wallerman stipulation to avoid the admission of other acts evidence, see sec. 25.3585.

	25.39654  Failure to stipulate to harmfulness of material so as to preclude introduction of material into evidence
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.


	25.3966  Failure to object, at trial, to charges as multiplicitous when objection based on evidence state adduced at trial
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶45-60.

	25.3967  Failure to move, prior to second trial, to dismiss on double jeopardy grounds when first trial ended in mistrial declared over defendant's objection and not supported by manifest necessity
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶28.

	25.3968  Failure to request psychological examination of victim
	 State v. Anderson, 2005 WI App 238, 288 Wis. 2d 83, 707 N.W.2d 159, at ¶26.

	25.3969  Failure to object to denial of public trial
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶1-23.


	25.397  Relating to other matters (cont'd)
	25.3971  Failure to make objection supported by decision that was subsequently overruled
	 Lockhart v. Fretwell, 113 S. Ct. 838 (1993): 1992 Term, p. 25-5, sec. 25.2122.

	25.3972  Failure to argue that defendant was not type of person covered by criminal statute under which she was prosecuted
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 25-5, sec. 25.211.

	25.3973  Failure to maintain adequate communication with defendant
	 State v. Williquette, 180 Wis. 2d 589, 510 N.W.2d 708 (Ct. App. 1993): 1993 Term, p. 25-12, sec. 25.2581.

	25.3974  Failure to request mistrial because of presence of uniformed firefighters as spectators at arson trial
	 State v. Hubert, 181 Wis. 2d 333, 510 N.W.2d 799 (Ct. App. 1993): 1993 Term, p. 25-1, sec. 25.211.

	25.3975  Failure to object when trial court states that witness is "credible"
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432.

	25.3976  Failure to bring motion to withdraw guilty plea
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶35.
	 State ex rel. Rothering v. McCaughtry, 205 Wis. 2d 675, 556 N.W.2d 136 (Ct. App. 1996): 1996 Term, p. 25-15, sec. 25.2612.

	25.3977  Failure to ask for interpreter for defendant
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971.

	25.3978  Failure to make motion that would have been denied
	 For cases dealing with this subject, see sec. 25.21362.

	25.3979  Failure to move for mistrial
	 State v. Adams, 221 Wis. 2d 1, 584 N.W.2d 695 (Ct. App. 1998): 1998 Term, p. 20-4, sec. 20.6121.


	25.398  Relating to other matters (cont'd)
	25.3981  Avoiding confrontation with prosecution
	 State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979): 1979 Term, p. 95, sec. 8.431.

	25.3982  Failure to present defense at trial
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	25.3983  Failure to renew pretrial motion for change of venue, or to submit additional evidence in support of motion, at trial
	 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 (Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312.

	25.3984  Failure to raise issue of insufficiency of evidence to prove venue
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶56, 59.

	25.3985  Failure to investigate potential mitigating circumstances in death penalty case
	 For cases dealing with this subject, see sec. 25.22393.

	25.3986  Defense counsel's acquiescence in inculpatory expert testimony
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶41-43.

	25.3987  Failure to contest defendant's guilt (i.e., conceding defendant's guilt)
	 For cases dealing with this subject, see sec. 25.3796.

	25.3988  Failure to object to references to defendant's use of alias
	 For cases dealing with this subject, see sec. 25.35996.

	25.3989  Pursuing an overall defense strategy of trying to "keep it simple"
	 State v. Jeannie M.P., 2005 WI App 183, 286 Wis. 2d 721, 703 N.W.2d 694, at ¶10.


	25.399  Relating to other matters (cont'd)
	25.3991  Failure to anticipate that lesser-included offense would be submitted to jury
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶20-22.

	25.3992  Failure to move to withdraw plea before sentencing
	25.39921  In general
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶23-29.

	25.39922  When opportunity to seek possible reduction of grade of offense at sentencing that defendant and counsel expected was denied by trial court
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶23-29.





	25.4  Waiver Of Right
	25.41  General Principles
	25.411  In general
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).
	 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 Term, p. 7-7, sec. 7.231.
	 Patterson v. Illinois, 108 S. Ct. 2389 (1988): 1987 Term, p. 2-8, sec. 2.321.
	 Edwards v. Arizona, 101 S. Ct. 1880 (1981): 1980 Term, p. 93, sec. 8.24.
	 North Carolina v. Butler, 99 S. Ct. 1755 (1979): 1978 Term, p. 79, sec. 8.44.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶19-21.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 97, sec. 8.44.
	 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 (1980): 1979 Term, p. 97, sec. 8.44.
	 State v. Mazur, 90 Wis. 2d 293, 280 N.W.2d 194 (1979): 1978 Term, p. 26, sec. 3.1421.
	 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 (1979): 1978 Term, p. 80, sec. 8.44.
	 Spencer v. State, 85 Wis. 2d 565, 271 N.W.2d 25 (1978): 1978 Term, p. 80, sec. 8.44.
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶4.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶14.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶1-23.
	 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶11-37.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶19-20.
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.
	 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 (Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322.
	 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 (Ct. App. 1995): 1995 Term, p. 25-30, sec. 25.31.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33.
	 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 (Ct. App. 1987): 1986 Term, p. 152, sec. 8.24.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 144, sec. 8.261.
	 State v. Dean, 98 Wis. 2d 74, 295 N.W.2d 23 (Ct. App. 1980): 1980 Term, p. 93, sec. 8.24.
	 For cases dealing specifically with waiver of the Miranda right to counsel, see sec. 2.16.
	 For cases dealing specifically with waiver of the sixth amendment right to counsel in the interrogation context, see sec. 2.33.

	25.412  Failure to object to counsel's absence is not waiver of right to counsel
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶71.


	25.42  In Interrogation Context
	25.421  In general
	 For cases dealing with this subject, see secs. 2.16 and 2.33.

	25.422  After request for counsel
	25.4221  At court proceeding
	 For cases dealing with this subject, see sec. 2.32.

	25.4222  At interrogation
	 For cases dealing with this subject, see sec. 2.132.



	25.43  In Criminal Prosecution
	25.431  In general
	 For cases dealing with this subject, see sec. 25.41.

	25.432  Need for trial court inquiry into whether waiver knowingly and voluntarily made
	25.4321  In general
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶72-73.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶19-21.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶22.
	 State v. DeFilippo, 2005 WI App 213, 287 Wis. 2d 193, 704 N.W.2d 410, at ¶5, 15.
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶4.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶14.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶1-23.
	 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶13, 15.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶19-20.
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 (Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322.

	25.4322  Effect of, and remedy for, failure to conduct inquiry: Bangert-type analysis required
	25.4323  Use of written waiver form in making inquiry
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶20.

	25.4324  Informing defendant regarding right to appointed counsel
	25.43241  In general
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶1-18.

	25.43242  No need to advise defendant of variety of sources for appointed counsel and variety of sources for reimbursement of counsel
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶1-18.


	25.4325  To establish waiver of right to counsel in conjunction with taking of plea in high-volume traffic and misdemeanor courts, court may make en masse recitation of constitutional rights at start of proceedings and then incorporate that recitation by reference as each individual defendant's case is called
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶15-24.

	25.4326  Must defendant be alerted to dangers and disadvantages of self-representation when he is waiving counsel as part of guilty or no-contest plea?
	 For cases dealing with this subject, see sec. 7.2151.

	25.4327  Requirement that court conduct inquiry mandated in Klessig survives United States Supreme Court's decision in Tovar
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶2, 12-21.

	25.4328  Reconstruction of record when trial court's colloquy with defendant regarding waiver of right to counsel was not recorded
	 For cases dealing with this subject, see sec. 25.484.

	25.4329  Other matters
	25.43291  No need for inquiry when waiver of right occurs as a result of defendant's conduct (i.e., when right is forfeited)
	 For cases dealing with this subject, see sec. 25.4344.



	25.433  Need for trial court inquiry into competency to waive right; relationship of competency standard for waiving right to counsel to competency standard for standing trial
	25.4331  In general
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶5.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶14.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶10.
	 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶13-14, 32-37.
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.

	25.4332  Relationship of competency standard for waiving right to counsel to competency standard for standing trial
	 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 Term, p. 7-7, sec. 7.231.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.
	 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 (Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322.

	25.4333  Is showing of competency required when waiver of right occurs as a result of defendant's conduct (i.e., when right is forfeited)?
	 For cases dealing with this subject, see sec. 25.4343.


	25.434  Waiver by conduct (i.e., forfeiture of right to counsel)
	25.4341  General principles
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶17-21, 23-26.
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶34.
	 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶15-37.

	25.4342  Waiver by particular conduct
	25.43421  By failure to assert right to counsel in timely fashion
	 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 (Ct. App. 1995): 1995 Term, p. 25-30, sec. 25.31.

	25.43422  By disruptive and/or manipulative conduct
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 25-33, sec. 25.342.
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶21.
	 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 (Ct. App. 1995): 1995 Term, p. 25-30, sec. 25.31.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.

	25.43423  By refusal to obtain attorney or accept services of appointed attorney
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 25-33, sec. 25.342.
	 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶17, 20-21.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33.


	25.4343  When right to counsel waived by conduct (i.e., forfeited), is showing of competency still required?
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶22-26.
	 State v. Coleman, 2002 WI App 100, 253 Wis. 2d 693, 644 N.W.2d 283, 2001 Term WCA-328, at ¶32-37.

	25.4344  When right to counsel waived by conduct (i.e., forfeiteds), court does not need to engage in colloquy with defendant to ensure that he understood risks of self-representation
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶22-26.


	25.435  Other matters
	25.4351  Defendant not entitled to new trial in interest of justice because of failure to raise defense to criminal charge when failure to raise defense was result of defendant's decision to waive right to counsel
	 For cases dealing with this subject, see sec. 11.8194.



	25.44  Waiver of postconviction or appellate counsel
	25.441  General Principles
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶31, 44.
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶1-37.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶1-37.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶10-24.

	25.442  By rejection of court-appointed or state-provided counsel for postconviction or appellate proceedings
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶1-37.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶10-24.

	25.443  No need for formal motion to withdraw before closing file when counsel and defendant agree that no appeal should be pursued because of no merit to appeal or for some other reason
	 For cases dealing with this subject, see sec. 6.9525.

	25.444  State may not condition entry of guilty plea on indigent's waiver of right to counsel on discretionary appeal attacking plea
	 Halbert v. Michigan, 125 S. Ct. 2582 (2005).

	25.445  Waiver can be effected by conduct
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶34-35.


	25.45  Relationship Between Waiver Of Sixth Amendment Right To Counsel And Waiver Of Fifth Amendment Right To Counsel
	 For cases dealing with this subject, see sec. 2.337.

	25.46  Waiver Or Forfeiture Of Appellate Review Of Denial Of Right To Counsel
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.

	25.47  Appellate Review Of Determination Whether Defendant Has Validly Waived Right To Counsel
	25.471  Standard of review
	25.4711  In general
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶10.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶11.
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.

	25.4712  Review of whether defendant made out prima facie case of invalid waiver
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶10, 26.



	25.48  Other Matters
	25.481  Burden of proof on question of waiver
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, 25.322.

	25.482  When court conducted adequate colloquy demonstrating constitutionally sufficient waiver to right to counsel, evidentiary hearing on defendant's postconviction motion attacking sufficiency of waiver is not required
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶16.

	25.483  Effect of, and remedy for, failure to conduct required inquiry into whether waiver of right to counsel was knowingly and voluntarily made:  hearing on whether defendant knowingly and voluntarily waived right to counsel required
	25.4831  When direct attack on conviction made, Bangart-type analysis applies to determine when hearing is required at which state must show that defendant knowingly and voluntarily waived right to counsel
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶27.
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶25.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶19-21.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶14-15.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶19-20.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 (Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322.

	25.4832  When collateral attack on conviction made, defendant must make prima facie showing, pointing to facts that demonstrate he did not knowingly and voluntarily waive right to counsel, to trigger hearing at which state is given opportunity to show that waiver was valid
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶2, 22-26, 37.

	25.4833  Burden and standard of proof state must meet at hearing
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶2, 27.

	25.4834  State's right to call defendant at hearing and examine him regarding waiver of right to counsel
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶2, 28-34, 37.

	25.4835  If defendant refuses to testify at hearing, trial court may infer that state has satisfied burden to show knowing and voluntary waiver of right to counsel
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶2, 35-37.

	25.4836  When collateral attack on conviction made, state is not required to overcome "presumption against waiver"
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶31.


	25.484  Reconstruction of record when trial court's colloquy with defendant regarding waiver of right to counsel was not recorded
	 State v. DeFilippo, 2005 WI App 213, 287 Wis. 2d 193, 704 N.W.2d 410, at ¶1-20.



	25.5  Other Matters Relating To Right To Counsel
	25.51  Right To Counsel Of Defendant's Own Choosing
	25.511  General principles
	25.5111  In general
	 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 (2006).
	 Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211.
	 Morris v. Slappy, 103 S. Ct. 1610 (1983): 1982 Term, p. 134, sec. 8.263.
	 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 (1991): 1990 Term, p. 8-17, sec. 8.8211, and p. 25-3, sec. 25.4221.
	 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 (1988): 1988 Term, p. 8-15, sec. 8.8221.
	 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 (1988): 1988 Term, p. 8-17, sec. 8.8222.
	 State v. Kaye, 106 Wis. 2d 1, 315 N.W.2d 337 (1982): 1981 Term, p. 107, sec. 8.233.
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶28.
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶13-25.
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶7-14.
	 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 742 N.W.2d 341, at ¶13.
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶15-21.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33.
	 State v. Haynes, 118 Wis. 2d 21, 345 N.W.2d 892 (Ct. App. 1984): 1983 Term, p. 103, sec. 4.8211.

	25.5112  Is only "presumptive" right
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶14.
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶7, 8.

	25.5113  Limitations on right to counsel of own choosing
	25.51131  In general
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶13.

	25.51132  Does not require honoring of defendant's choice of counsel who has conflict of interest
	 For cases dealing with this subject, see sec. 25.516.

	25.51133  Does not extend to defendants who require counsel to be appointed for them
	 For cases dealing with this subject, see sec. 25.5192.

	25.51134  May be denied when it is outweighed by public's interest in prompt and efficient administration of justice
	 State v. Prineas, 2009 WI App 28, 316 Wis. 2d 414, 766 N.W.2d 206, at ¶13-25.



	25.512  Motions related to securing counsel of defendant's own choosing
	25.5121  Motion for continuance to allow substitution of counsel or to permit particular counsel to be present
	 For cases dealing with this subject, see secs. 8.82124 and 8.82125.

	25.5122  Motion for substitution of counsel
	 For cases dealing with this subject, see sec. 6.951.


	25.513  Disqualification of counsel of defendant own choosing
	 For cases dealing with this subject, see sec. 25.52.

	25.514  Not violated by forfeiture or pretrial restraining order precluding defendant from using proceeds of criminal activity to pay attorney
	 United States v. Monsanto, 109 S. Ct. 2657 (1989): 1988 Term, p. 35-7, sec. 35.8212.
	 Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211.

	25.515  Counsel of choice may be denied not only when actual conflict exists, but also when serious potential for conflict exists
	 Wheat v. United States, 108 S. Ct. 1692 (1988): 1987 Term, p. 25-8, sec. 25.412.
	 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 (1991): 1990 Term, p. 25-3, sec. 25.4221.
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶12.

	25.516  Court not required to honor defendant's waiver of right to conflict-free representation
	25.5161  In general
	 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 (2006).
	 Wheat v. United States, 108 S. Ct. 1692 (1988): 1987 Term, p. 25-8, sec. 25.412.
	 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 (1991): 1990 Term, p. 25-3, sec. 25.4221.
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶8.
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶12.
	 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 (Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235.

	25.5162  While courts may deny waiver of conflict of interest, and thus override defendant's choice of counsel, nothing requires courts to do so
	 For cases dealing with this subject, see sec. 25.23922.


	25.517  Right to counsel of defendant's own choosing at proceedings other than trial
	25.5171  In general
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶11-12.

	25.5172  At post conviction proceedings in trial court
	25.51721  In general
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶11-12.

	25.51722  At Machner hearing
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶1-24.


	25.5173  On appeal
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶30.
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶9.


	25.518  Defendant's waiver of complaint that he or she was denied right to counsel of his or her own choice by entry of guilty or no-contest plea after right allegedly denied
	 For cases dealing with this subject, see sec. 7.32127.

	25.519  Other matters
	25.5191  Denial of right not subject to harmless-error analysis
	 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 (2006).

	25.5192  Right does not extend to defendants who require counsel to be appointed for them
	 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 (2006).
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶18.
	 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 742 N.W.2d 341, at ¶13.

	25.5193  When defendant, in order to secure counsel of choice, waives right to conflict-free representation, can he or she later contend that he or she received ineffective assistance of counsel as result of conflict?
	 For cases dealing with this subject, see sec. 25.2393.



	25.52  Disqualification Of Defense Counsel
	25.521  In general
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 (1991): 1990 Term, p. 25-3, sec. 25.4221.
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶14.
	 State v. Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W.2d 172, at ¶21.

	25.522  Where record demonstrates defense attorney's actual conflict of interest or shows a serious potential for conflict
	25.5221  In general
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.
	 State v. Miller, 160 Wis. 2d 646, 467 N.W.2d 118 (1991): 1990 Term, p. 25-3, sec. 25.4221.
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶13-24.
	 State v. Cobbs, 221 Wis. 2d 101, 584 N.W.2d 709 (Ct. App. 1998): 1998 Term, p. 25-8, sec. 25.235.
	 For cases dealing with the denial of a defendant's counsel of choice because of a conflict of interest, see sec. 25.515.
	 For cases dealing with defendant's denial of the effective assistance of counsel because of his attorney's conflict of interest, see sec. 25.23.

	25.5222  Court not required to honor defendant's waiver of right to conflict-free representation
	 For cases dealing with this subject, see sec. 25.516.


	25.523  Where serial representation (e.g., counsel presently representing defendant has appeared for and represented the state as prosecutor in prior proceedings in same case) brought to trial court's attention
	 State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999): 1998 Term, p. 25-3, sec. 25.2332.

	25.524  Appellate review of disqualification decision
	25.5241  Standard of review
	 State v. Peterson, 2008 WI App 140, 314 Wis. 2d 192, 757 N.W.2d 834, at ¶14, 23.
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶10.



	25.53  Manipulation Of Right To Counsel
	 State v. Kazee, 146 Wis. 2d 366, 432 N.W.2d 93 (1988): 1988 Term, p. 8-16, sec. 8.8221.
	 State v. Lomax, 146 Wis. 2d 356, 432 N.W.2d 89 (1988): 1988 Term, p. 8-17, sec. 8.8222.
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 99, sec. 8.462.
	 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 (1979): 1979 Term, p. 99, sec. 8.462.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33.
	 For cases dealing with motions that might be made by defendant to manipulate right to counsel, see secs. 8.82122, 8.82124, and 8.82125.

	25.54  Indigent's Right To Appointment Of Counsel At State Expense
	25.541  In general
	 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 1999 Term, p. 30-3, sec. 30.452.
	 McCoy v. Court of Appeals, 108 S. Ct. 1895 (1988): 1987 Term, p. 25-9, sec. 25.431.
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶74.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶69.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 Door County v. Hayes-Brook, 153 Wis. 2d 1, 449 N.W.2d 601 (1990): 1989 Term, p. 25-5, sec. 25.421.
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶9.
	 State v. Nieves-Gonzalez, 2001 WI App 90, 242 Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, at ¶4-14.
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-4, sec. 12.6611; p. 12-7, sec. 12.6721.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.
	 State v. Batista, 171 Wis. 2d 690, 492 N.W.2d 354 (Ct. App. 1992): 1992 Term, p. 6-34, sec. 6.9521.
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-29, sec. 6.952.
	 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 (Ct. App. 1991): 1990 Term, p. 25-5, sec. 25.432.
	 For cases dealing with the trial court's inherent power to appoint counsel for representation of party, including indigent defendant, see sec. 12.677.

	25.542  Burden of proof on question of indigency
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶9, 17, 29.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 144, sec. 8.261.

	25.543  Right to appointment of counsel in particular proceedings
	25.5431  In post-trial proceedings in criminal prosecution
	25.54311  Right to appointment of counsel on appeal, including review of court of appeals' initial decision on appeal by Wisconsin Supreme Court and United States Supreme Court
	 For cases dealing with this subject, see sec. 11.8926.

	25.54312  Right to appointment of counsel on sec. 974.06 motion or other collateral attack on conviction
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d 611, 692 N.W.2d 340, at ¶12.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 25-1, sec. 25.181.

	25.54313  Fact that probation not revoked until after time for direct appeal has expired does not give indigent right to appointment of counsel to pursue sec. 974.06 motion or other collateral attack on conviction
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.


	25.5432  In civil or criminal contempt proceeding brought by state where defendant's liberty is threatened
	 State v. Pultz, 206 Wis. 2d 112, 556 N.W.2d 708 (1996): 1996 Term, p. 25-1, sec. 25.171.

	25.5433  Federal habeas corpus proceeding attacking state court conviction
	 Mayle v. Felix, 125 S. Ct. 2562 (2005).


	25.544  Appointment of counsel by public defender
	25.5441  In general
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶10-15.

	25.5442  State's right to challenge authority of public defender to provide representation
	 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 (Ct. App. 1984): 1983 Term, p. 170, sec. 8.2672.

	25.5443  Referral to public defender for representation
	 State v. Alston, 92 Wis. 2d 893, 288 N.W.2d 866 (Ct. App. 1979): 1979 Term, p. 127, sec. 9.55.

	25.5444  Need for SPD to appoint successor counsel whenever counsel is permitted to withdraw by trial court
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 25-33, sec. 25.342.

	25.5445  When defendant fails to provide documentation to public defender that is current and sufficient to allow accurate assessment of financial circumstances, public defender may properly refuse to appoint counsel
	 For cases dealing with this subject, see sec. 25.5454.

	25.5446  Procedural matters relating to State Public Defender
	 For cases dealing with this subject, see sec. 12.661.


	25.545  Court review of public defender's determination not to appoint counsel
	25.5451  In general
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶10-15, 19-30.
	 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 (Ct. App. 1991): 1990 Term, p. 25-5, sec. 25.432.

	25.5452  No right to representation at hearing on review of indigency determination
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 161, sec. 8.2291.

	25.5453  Circuit court has no jurisdiction to declare SPD rules defining indigency invalid in proceeding to determine whether indigent entitled to SPD representation
	 For cases dealing with this subject, see sec. 12.6618.

	25.5454  When defendant fails to provide documentation to public defender that is current and sufficient to allow accurate assessment of financial circumstances, reviewing court cannot conclude that public defender improperly refused to appoint counsel
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶11-15.


	25.546  Appointment of counsel by court when public defender fails to appoint counsel; court's inherent power to appoint counsel for indigent defendant
	25.5461  In general
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶10, 16-30.

	25.5462  Fact that defendant does not qualify for services of public defender does not relieve trial court of obligation to make independent determination whether defendant is indigent and to appoint counsel at county expense if indigency established
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 6-12, sec. 6.4823.
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶25.
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶2.
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶14.
	 State v. Nieves-Gonzalez, 2001 WI App 90, 242 Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, at ¶6.
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-7, sec. 12.6721.
	 Pirk v. Dane County, 175 Wis. 2d 503, 499 N.W.2d 280 (Ct. App. 1993): 1992 Term, p. 25-22, sec. 25.442.
	 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 (Ct. App. 1991): 1990 Term, p. 25-5, sec. 25.432.

	25.5463  Court may require defendant seeking appointed counsel to make showing of attempts to retain counsel
	 State v. Nieves-Gonzalez, 2001 WI App 90, 242 Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, at ¶5.

	25.5464  Court should consider federal poverty guidelines
	 State v. Nieves-Gonzalez, 2001 WI App 90, 242 Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, at ¶7.

	25.5465  Court must consider all relevant evidence submitted by defendant; it is not limited to review of SPD criteria
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶25, 27.

	25.5466  Court's inherent power to appoint counsel for indigent defendant should be exercised only after defendant has fully cooperated with SPD to afford SPD opportunity to properly assess whether defendant qualifies for SPD appointment
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶26-28.


	25.547  Setting rate of compensation for indigent's attorney
	25.5471  Court appointing counsel may set rate of compensation in excess of that provided in supreme court rules
	 Door County v. Hayes-Brook, 153 Wis. 2d 1, 449 N.W.2d 601 (1990): 1989 Term, p. 25-5, sec. 25.422.

	25.5472  Court appointing counsel may set rate of compensation before appointment but is not permitted to set total amount of compensation before services have been rendered
	 Door County v. Hayes-Brook, 153 Wis. 2d 1, 449 N.W.2d 601 (1990): 1989 Term, p. 25-5, sec. 25.423.

	25.5473  Public defender's reduction in fees claimed by appointed counsel for his services
	 Gibson v. State Public Defender, 154 Wis. 2d 809, 454 N.W.2d 46 (Ct. App. 1990): 1989 Term, p. 12-5, sec. 12.683.


	25.548  Appellate review of trial court's decision whether to appoint counsel
	25.5481  Standards of review
	25.54811  In general
	 State v. Nieves-Gonzalez, 2001 WI App 90, 242 Wis. 2d 782, 625 N.W.2d 913, 2000 Term WCA-265, at ¶10.

	25.54812  Of court's findings of fact
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶11.

	25.54813  Of decision whether defendant denied right to counsel
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶11.

	25.54814  Of decision whether defendant has financial means to obtain counsel
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶17.

	25.54815  Of decision whether defendant has provided court with sufficient facts to allow appointment of counsel
	 State v. Kennedy, 2008 WI App 186, 315 Wis. 2d 507, 762 N.W.2d 412, at ¶17.



	25.549  Other matters
	25.5491  Indigent defendant entitled to lawyer with whom he can communicate
	 For cases dealing with this subject, see sec. 25.593.

	25.5492  Does not require appointment of counsel and payment of fees at rate prescribed by supreme court rules when public defender possible source for appointment of counsel
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-29, sec. 6.952.

	25.5493  Requiring counsel to provide representation to indigent without full compensation for services does not constitute unconstitutional taking of property without just compensation or involuntary servitude
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-29, sec. 6.952.

	25.5494  Requiring defendant to pay costs of court-appointed counsel
	25.54941  Order requiring payment of costs must be part of sentence; order separate from sentence is invalid
	 State v. Grant, 168 Wis. 2d 682, 484 N.W.2d 370 (Ct. App. 1992): 1991 Term, p. 12-10, sec. 12.6834.

	25.54942  Defendant may not be committed to jail for failure to pay attorney's fees absent finding that defendant was able to pay attorney-fee obligation
	 For cases dealing with this subject, see sec. 12.72242.




	25.55  Defense Counsel's Obligations In Assessing And Responding To Defendant's Possible Perjurious Testimony
	25.551  Standard for determining that defendant intends to give false testimony:  Defense counsel must know defendant intends to testify falsely; absent most extraordinary circumstances, defense counsel cannot know defendant is going to testify falsely absent defendant's admission of intent to do so
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶3, 33-43.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶39-51.

	25.552  Counsel's duties and options upon determining defendant intends to give false testimony
	25.5521  In general
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶45-48.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶52-56.

	25.5522  Attempt to dissuade defendant from giving false testimony
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶45.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶53.

	25.5523  Inform defendant who is not dissuaded from giving false testimony of what will happen
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶47.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶56.

	25.5524  Move to withdraw
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶46.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶56.

	25.5525  Use narrative question to present defendant's testimony
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶47.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶54.

	25.5526  Inform opposing counsel and cout of change in questioning style prior to use of narrative
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶49.


	25.553  Court's obligations upon being informed by defense counsel that defendant intends to give false testimony
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶48.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶57.


	25.56  Remedy For Denial Of Right
	25.561  In general
	 United States v. Morrison, 101 S. Ct. 665 (1981): 1980 Term, p. 93, sec. 8.261.

	25.562  Exclusion of evidence that is product of denial of right
	25.5621  In general
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.

	25.5622  Inevitable discovery doctrine
	 Nix v. Williams, 104 S. Ct. 2501 (1984): 1983 Term, p. 36, sec. 1.926.
	 For cases dealing with the inevitable discovery doctrines in the fourth amendment context, see sec. 1.826.
	 For cases dealing with the inevitable discovery doctrine in the Miranda context, see sec. 2.644.

	25.5623  Independent source doctrine
	 Murray v. United States, 108 S. Ct. 2529 (1988): 1987 Term, p. 25-9, sec. 25.4522.


	25.563  Remedy for denial of right to counsel in connection with obtaining of statement, other than suppression (e.g., dismissal or grant of new trial)
	 For cases dealing with this subject, see sec. 2.356.


	25.57  Applicability And Application Of Harmless Error Rule To Denial Of Right
	25.571  Applicability of harmless error rule
	25.5711  In general
	 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 (2006).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 25-20, sec. 25.471.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 25-7, sec. 25.4721.
	 Penson v. Ohio, 109 S. Ct. 346 (1988): 1988 Term, p. 11-14, sec. 11.8941.
	 Satterwhite v. Texas, 108 S. Ct. 1792 (1988): 1987 Term, p. 25-9, sec. 25.46.
	 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 1985 Term, p. 135, sec. 8.673.
	 Strickland v. Washington, 104 S. Ct. 2052 (1984): 1983 Term, p. 169, sec. 8.263.
	 United States v. Cronic, 104 S. Ct. 2039 (1984): 1983 Term, p. 169, sec. 8.263.
	 United States v. Morrison, 101 S. Ct. 665 (1981): 1980 Term, p. 117, sec. 10.63.
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶74.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931,.
	 State v. Behnke, 155 Wis. 2d 796, 456 N.W.2d 610 (1990): 1989 Term, p. 8-14, sec. 8.6833.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶14.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 103, sec. 4.8212.
	 State v. Mills, 107 Wis. 2d 368, 320 N.W.2d 38 (Ct. App. 1982): 1981 Term, p. 133, sec. 10.631.

	25.5712  Denial of right to representation by counsel at particular stage of trial
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.

	25.5713  Prejudice presumed when counsel denied at critical stage of proceeding
	 State v. Smith, 207 Wis. 2d 258, 558 N.W.2d 379 (1997): 1996 Term, p. 25-9, sec. 25.2582.

	25.5714  Improper joint representation of codefendants
	 For cases dealing with this subject, see sec. 25.2321.

	25.5715  When counsel absent from communication between court and jurors during deliberations
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶74-76.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶61-67.

	25.5716  When counsel absent from voir dire examination of potential jurors
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶6-11.


	25.572  Application of harmless error rule
	25.5721  Application under particular set of circumstances
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶113-127.

	25.5722  Application when right to have counsel present when judge responds to question posed by jurors during deliberations has been denied and there is absence of complete record of communication
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶118.



	25.58  Allocation Of Decision Making Between Counsel And Defendant; When Decision Must Be Made By Defendant Personally
	25.581  In general
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 Florida v. Nixon, 125 S. Ct. 29 (2004).
	 New York v. Hill, 120 S. Ct. 659 (2000): 1999 Term, p. 12-2, sec. 12.51.
	 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, p. 8-21, sec. 8.831.
	 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, p. 133, sec. 8.2391.
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶21.
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 25-22, sec. 25.481.
	 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 693 (1985): 1984 Term, p. 96, sec. 4.83.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 81, sec. 4.88.
	 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 (1980): 1979 Term, p. 98, sec. 8.45.
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶12.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶26-27.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 (Ct. App. 1980): 1979 Term, p. 99, sec. 8.45.

	25.582  Regarding waiver of constitutional and other rights
	25.5821  In general
	 Florida v. Nixon, 125 S. Ct. 29 (2004).
	 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, p. 133, sec. 8.2391.
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 25-22, sec. 25.481.
	 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 693 (1985): 1984 Term, p. 96, sec. 4.83.
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 81, sec. 4.88.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 81, sec. 4.88.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶27.
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 (Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822.

	25.5822  Right to interpreter
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 25-22, sec. 25.481.
	 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 (1984): 1983 Term, p. 105, sec. 4.895.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971.

	25.5823  Right to testify on own behalf
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 25-22, sec. 25.481.
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.
	 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 (1980): 1979 Term, p. 98, sec. 8.45.
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 30-8, sec. 30.63.

	25.5824  Right not to testify (i.e. privilege against self-incrimination)
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶12.

	25.5825  Rights relating to trial and its attributes
	25.58251  Right to trial
	 Puckett v. United States, 129 S. Ct. 1423 (2009).

	25.58252  Right to jury trial
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 25-22, sec. 25.481.
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶12.
	 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 (Ct. App. 1980): 1979 Term, p. 99, sec. 8.45.

	25.58253  Right to jury trial in vicinage of crime
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.


	25.5826  Right to poll of jury
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Brunton, 203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996): 1996 Term, p. 25-14, sec. 25.2591.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 25-19, sec. 25.2592.
	 State v. Jackson, 188 Wis. 2d 537, 525 N.W.2d 165 (Ct. App. 1994): 1994 Term, p. 25-20, sec. 25.4822.

	25.5827  Right to impartial juror (i.e., whether to move to strike potential juror for cause)
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.

	25.5828  Right to have judge conduct proceedings other than actual trial (e.g.,voir dire and jury selection) in federal criminal case
	 For cases dealing with this subject, see sec. 25.58393.


	25.583  Regarding decisions made in trial court
	25.5831  In general
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 Florida v. Nixon, 125 S. Ct. 29 (2004).
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶21.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶26-27.

	25.5832  Tactical trial decisions in general
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶21.
	 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 693 (1985): 1984 Term, p. 96, sec. 4.83.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 81, sec. 4.88.

	25.5833  Decision whether to request lesser-included offense instruction
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 25-5, sec. 25.2564.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 104, sec. 4.882.

	25.5834  Decision whether to accept trial court's offer of mistrial
	 State v. Washington, 142 Wis. 2d 630, 419 N.W.2d 275 (Ct. App. 1987): 1987 Term, p. 8-22, sec. 8.833.

	25.5835  Decision whether to oppose closing of preliminary examination
	 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 (Ct. App. 1990): 1990 Term, p. 30-2, sec. 30.7212.

	25.5836  Decisions relating to entry of plea and plea agreements
	25.58361  Decision regarding what plea to enter
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶12.

	25.58362  Decision whether to plead guilty
	 Florida v. Nixon, 125 S. Ct. 29 (2004).
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶21.
	 State v. Burns, 226 Wis. 2d 762, 594 N.W.2d 799 (1999): 1998 Term, p. 7-1, sec. 7.2112.
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 25-22, sec. 25.481.
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶12.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶27.

	25.58363  Decision whether to accept plea agreement
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶12.


	25.5837  Decision to concede, during closing argument, guilt on one of the counts for which the defendant is being tried
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶20-30.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶23-31.

	25.5838  Decision to concede, in capital (i.e., death penalty) case, guilt of offense charged
	 Florida v. Nixon, 125 S. Ct. 29 (2004).

	25.5839  Other decisions
	25.58391  Decision whether to withdraw NGI plea
	 State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct. App. 1999): 1998 Term, p. 7-9, sec. 7.21922.

	25.58392  Decision whether to request change of venue
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.

	25.58393  Decision whether to consent to having judicial officer other than judge preside over proceedings other than actual trial (e.g., voir dire and jury selection) in federal criminal case
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).



	25.584  Regarding decisions relating to appeal of criminal conviction
	25.5841  Decision whether or not defendant should appeal
	 For cases dealing with this subject, see sec. 11.936.

	25.5842  Decision regarding which issues to raise on appeal
	 Jones v. Barnes, 103 S. Ct. 3308 (1983): 1982 Term, p. 133, sec. 8.2391.


	25.585  Related matters
	25.5851  Defendant's responsibility for attorney's decisions
	 For cases dealing with this subject, see sec. 25.59712.



	25.59  Other Matters
	25.591  Appointment of standby counsel to assist pro se defendant
	25.5911  Trial court's inherent power to appoint standby counsel
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614.

	25.5912  Trial court's right to appoint "standby counsel" even when defendant does not want "standby counsel"
	 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 1999 Term, p. 25-28, 25.4921.

	25.5913  Defendant's right to standby counsel
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 25-33, sec. 25.342.

	25.5914  Appointment of attorney not licensed to practice law in this state
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614.

	25.5915  Role of standby counsel
	 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 1999 Term, p. 25-28, sec. 25.4921.
	 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 Term, p. 182, sec. 8.933.
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶64-66.
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 25-33, sec. 25.342.
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 30-2, sec. 30.45.

	25.5916  Requiring county to pay for standby counsel's services
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614.

	25.5917  Imposing cost of standby counsel as condition of probation
	 For cases dealing with this subject, see sec. 9.6323.

	25.5918  By welcoming appointment and heavily utilizing counsel, defendant may effectively convert counsel into his co-counsel
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶76.


	25.592  No right to self-representation and representation by counsel
	25.5921  In trial court
	 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 Term, p. 182, sec. 8.933.
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶74.
	 State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 (1994): 1994 Term, p. 11-16, sec. 11.893.
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 154, sec. 8.264.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 94, sec. 8.262.
	 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 (1980): 1979 Term, p. 100, sec. 8.464.
	 Moore v. State, 83 Wis. 2d 285, 265 N.W.2d 540 (1978): 1977 Term, p. 61, sec. 8.41.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶18.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Redmond, 203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996): 1996 Term, p. 10-4, sec. 10.161.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 30-2, sec. 30.43.

	25.5922  On appeal
	 For cases dealing with this subject, see sec. 11.8998.

	25.5923  In trial court while case pending on appeal
	 For cases dealing with this subject, see sec. 10.1692.


	25.593  Indigent defendant entitled to lawyer with whom he can communicate
	25.5931  In general
	 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 742 N.W.2d 341, at ¶13.

	25.5932  In case of hearing-impaired defendant
	 State v. Jones, 2007 WI App 248, 306 Wis. 2d 340, 742 N.W.2d 341, at ¶1-19.


	25.594  After request for counsel at court proceeding, any waiver of right to counsel at police-initiated interrogation is invalid
	 For cases dealing with this subject, see sec. 2.32.

	25.595  Appearance and representation by person other than attorney licensed to practice law in this state
	25.5951  Appearance of attorney not licensed to practice law in this state
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614.
	 State v. Mosley, 201 Wis. 2d 36, 547 N.W.2d 806 (Ct. App. 1996): 1995 Term, p. 25-36, sec. 25.4931.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 155, sec. 8.266.

	25.5952  Representation by non-attorney
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 155, sec. 8.266.
	 State v. Kasuboski, 87 Wis. 2d 407, 275 N.W.2d 101 (Ct. App. 1978): 1978 Term, p. 80, sec. 8.451.

	25.5953  Representation by law student under student practice rules
	25.59531  In general
	 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 (Ct. App. 1994): 1993 Term, p. 25-15, sec. 25.4912.

	25.59532  Effect of failure to have defendant authorize student representation in writing
	 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 (Ct. App. 1994): 1993 Term, p. 25-15, sec. 25.4912.



	25.596  No-merit report
	25.5961  On appeal
	 For cases dealing with this subject, see sec. 11.8945.

	25.5962  In postconviction proceedings
	 Murray v. Giarratano, 109 S. Ct. 2765 (1989): 1988 Term, p. 25-1, sec. 25.1222.


	25.597  Other matters
	25.5971  General rule that attorney acts on behalf of his or her client
	25.59711  In general
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.

	25.59712  Defendant is bound by and responsible for attorney's decisions and misconduct
	 Coleman v. Thompson, 111 S. Ct. 2546 (1991): 1990 Term, p. 25-7, sec. 25.461.
	 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, p. 28-2, sec. 28.61.
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 25-22, sec. 25.481.


	25.5972  Right to self-representation
	 For cases dealing with this subject, see sec. 30.4.

	25.5973  Right to counsel not violated by requiring defendant to provide prosecutor with pretrial discovery of expert's findings or subject matter of expert's testimony
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.

	25.5974  Appellate review of question whether right to counsel was denied
	 State v. Phillips, 218 Wis. 2d 180, 577 N.W.2d 794 (1998): 1997 Term, p. 1-53, sec. 1.8352.
	 State v. Thornton, 2002 WI App 294, 259 Wis. 2d 157, 656 N.W.2d 45, 2002 Term WCA-178, at ¶11.

	25.5975  Violation of right to counsel by opening prisoner's mail purportedly containing communications with counsel
	25.59751  Opening of incoming envelope marked "legal papers" does not violate right to counsel when there is no evidence that documents in envelope were communications with attorney or somehow related to attorney's representation of prisoner
	 State v. Steffes, 2003 WI App 55, 260 Wis. 2d 841, 659 N.W.2d 445, 2002 Term WCA-291, at ¶11-17.


	25.5976  Burdening Exercise Of Privilege By Prosecutorial Reference To, Or Use Of, Defendant's Invocation Of Right To Counsel
	25.5977  Relationship of state and federal constitutional guarantees of right to counsel
	25.59771  In general
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. Sanchez, 201 Wis. 2d 219, 548 N.W.2d 69 (1996): 1995 Term, p. 25-5, sec. 25.2146.
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶14-16.
	 State v. Milanes, 2006 WI App 259, 297 Wis. 2d 684, 727 N.W.2d 94, at ¶17.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶8.
	 For cases dealing with the relationship of the state and federal constitutional guarantees of the right to effective assistance of counsel, see sec. 25.217.

	25.59772  Extending greater protection of right to counsel under state constitution than that afforded under federal constitution
	 State v. Forbush, 2010 WI App 11, __ Wis. 2d __, __ N.W.2d __, at ¶14-16.


	25.5978  Mere inconvenience to court is insufficient to deny defendant's right to counsel
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶18.


	25.598  Other matters (cont'd)
	25.5981  Collateral attack on conviction because it was obtained in violation of defendant's right to counsel
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 Term, p. 31-25, sec. 31.6921.
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 25-23, sec. 25.492.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶1-37.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶1-22.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221.

	25.5982  Requiring defendant to pay costs of court-appointed private attorney
	 For cases dealing with this subject, see sec. 25.5474.

	25.5983  Use of conviction obtained in violation of right to counsel for purpose of enhancing punishment
	 For cases dealing with this subject, see sec. 31.623.

	25.5984  Counsel's obligation when client decides after filing notice of intent to pursue post-conviction relief not to pursue such relief
	 State v. Flores, 170 Wis. 2d 272, 488 N.W.2d 116 (Ct. App. 1992): 1992 Term, p. 25-17, sec. 25.261.

	25.5985  Trial court's inherent power to appoint counsel for criminal defendant, indigent and non-indigent
	 For cases dealing with this subject, see sec. 12.677.

	25.5986  Charging defense counsel with crime on eve of trial to disqualify counsel, delay trial, or for some other improper purpose
	 For cases dealing with this subject, see sec. 22.848.

	25.5987  Work product doctrine
	 For cases dealing with this subject, see sec. 17.883.

	25.5988  Right to counsel not violated by improper disclosure of investigator's reports on defense witnesses' statements
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 20-3, sec. 20.3873.

	25.5989  Attorney must act in conformity with instructions given by defendant
	25.59891  In general
	 State ex rel. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, at ¶23.
	 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115.

	25.59892  But rule may not apply if defendant has not received adequate advice from attorney regarding matter to which defendant's instruction relates
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶38.



	25.599  Other matters (cont'd)
	25.5991  Substitution or withdrawal of counsel
	 For cases dealing with this subject, see secs. 6.951 and 6.952.

	25.5992  Right to assistance of counsel not denied by trial court's giving of instruction for defendant's benefit that interferes with defense strategy
	 Lakeside v. Oregon, 98 S. Ct. 1091 (1978): 1977 Term, p. 62, sec. 8.42.

	25.5993  No right to present false testimony
	 United States v. Grayson, 98 S. Ct. 2610 (1978): 1977 Term, p. 62, sec. 8.44.
	 For cases ruling that the right to the effective assistance of counsel does not include the right to insist that defense counsel cooperate in the presentation of perjured testimony, see sec. 25.2291.

	25.5994  Violation of right by calling defense expert to testify
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 155, sec. 10.62.

	25.5995  Defendant's right to consult with counsel during trial
	25.59951  During brief break in defendant's testimony
	 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 25-7, sec. 25.4721.

	25.59952  During overnight recess during defendant's testimony
	 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 25-7, sec. 25.4721.


	25.5996  Use of statements taken in violation of defendant's right to counsel for purposes of impeachment
	 For cases dealing with this subject, see sec. 2.34.

	25.5997  Nature of right to counsel in general
	 Michigan v. Harvey, 110 S. Ct. 1176 (1990): 1989 Term, p. 25-5, sec. 25.41.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.

	25.5998  No constitutional right to "meaningful" attorney-client relationship
	 Morris v. Slappy, 103 S. Ct. 1610 (1983): 1982 Term, p. 134, sec. 8.263.

	25.5999  Applicability of Sixth Amendment right to counsel to state court proceedings
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶4.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶19.





	Chapter 26  Right To Jury Trial
	26.1  General Principles Relating To Right To Jury Trial
	26.11  Right Constitutionally Guaranteed
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶56.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶58.
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶10.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 674 N.W.2d 640, at ¶2.
	 State v. Tulley, 2001 WI App 236, 248 Wis. 2d 505, 635 N.W.2d 807, 2001 Term WCA-112, at ¶14.
	 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 615 N.W.2d 660, 2000 Term WCA-3, at ¶5.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.
	 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 (Ct. App. 1986): 1986 Term, p. 73, sec. 4.111.

	26.12  Purpose Of Jury Trial In General
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 26-1, sec. 26.11.

	26.13  When Jury Trial Required
	26.131  General principles for determining when jury trial required
	26.1311  In general
	 Lewis v. United States, 116 S. Ct. 2163 (1996): 1995 Term, p. 26-1, sec. 26.1212.
	 United States v. Nachtigal, 113 S. Ct. 1072 (1993): 1992 Term, p. 26-1, sec. 26.121.
	 Blanton v. City of North Las Vegas, 109 S. Ct. 1289 (1989): 1988 Term, p. 26-1, sec. 26.121.
	 Cabana v. Bullock, 106 S. Ct. 689 (1986): 1985 Term, p. 60, sec. 4.111.
	 Bacik v. Pennsylvania, 102 S. Ct. 2227 (1982): 1981 Term, p. 56, sec. 4.111.
	 State v. Hughes, 2000 WI 24, 233 Wis. 2d 280, 607 N.W.2d 621: 1999 Term, p. 1-43, sec. 1.6232.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 (1982): 1981 Term, p. 56, sec. 4.111.

	26.1312  Fact that defendant charged with multiple counts of petty offense and therefore faced aggregate potential prison term greater than six months does not transform petty offense into serious one to which jury trial right would apply
	 Lewis v. United States, 116 S. Ct. 2163 (1996): 1995 Term, p. 26-1, sec. 26.1212.


	26.132  At sentencing proceeding
	 For cases dealing with this subject, see sec. 26.48.

	26.133  No need for jury finding of use of weapon that subjects defendant to mandatory minimum sentence
	 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 1985 Term, p. 97, sec. 6.494.

	26.134  At juvenile delinquency hearing
	 For cases dealing with this subject, see sec. 42.542.

	26.135  At civil forfeiture trials (e.g., prosecution for civil traffic violation)
	 Dane County v. McGrew, 2005 WI 130, 285 Wis. 2d 519, 699 N.W.2d 890, at ¶1-100.


	26.14  Nature And Purpose Of Right To Jury Trial
	 Burch v. Louisiana, 99 S. Ct. 1623 (1979): 1978 Term, p. 88, sec. 8.581.
	 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 (1989): 1988 Term, p. 26-2, sec. 26.32.

	26.15  Other Principles

	26.2  Attributes Of Jury Constitutionally Required
	26.21  Selection From Fair Cross-Section Of Community
	26.211  In general
	 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 Term, p. 8-5, sec. 8.144.
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.
	 Lockhart v. McCree, 106 S. Ct. 1758 (1986): 1985 Term, p. 60, sec. 4.1122.
	 Hobby v. United States, 104 S. Ct. 3093 (1984): 1983 Term, p. 41, sec. 2.192.
	 Duren v. Missouri, 99 S. Ct. 664 (1979): 1978 Term, p. 89, sec. 8.586.
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 26-1, sec. 26.212.
	 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 (Ct. App. 1980): 1979 Term, p. 44, sec. 4.112.
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 44, sec. 4.112.

	26.212  Application of requirement to petit jury
	26.2121  In general
	 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 Term, p. 8-5, sec. 8.144.
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143.

	26.2122  Retroactivity of application of requirement to petit jury, if imposed
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.


	26.213  Not violated by prosecutor's use of peremptory strike to remove all members of particular group from jury
	 Trevino v. Texas, 112 S. Ct. 1547 (1992): 1991 Term, p. 8-7, sec. 8.1423.
	 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, p. 26-1, sec. 26.212.
	 Holland v. Illinois, 110 S. Ct. 803 (1990): 1989 Term, p. 8-5, sec. 8.144.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143.

	26.214  Relationship between state and federal constitutional provision creating this right
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 8-5, sec. 8.143.

	26.215  Not violated by removal of "Witherspoon-excludables" from jury
	 Buchanan v. Kentucky, 107 S. Ct. 2906 (1987): 1986 Term, p. 73, sec. 4.1121.
	 Lockhart v. McCree, 106 S. Ct. 1758 (1986): 1985 Term, p. 60, sec. 4.1122.
	 For cases dealing generally with the exclusion of a juror in a death-penalty case because of his or her opposition to the death penalty, see sec. 26.452.

	26.216  Not violated by improper exclusion of jurors who found defendant in unrelated case not guilty
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 26-1, sec. 26.212.


	26.22  Selection From Vicinage Of Crime
	 For cases dealing with this subject, see sec. 12.22.

	26.23  Juror Impartiality
	26.231  In general
	 Morgan v. Illinois, 112 S. Ct. 2222 (1992): 1991 Term, p. 9-11, sec. 9.423.
	 Lockhart v. McCree, 106 S. Ct. 1758 (1986): 1985 Term, p. 61, sec. 4.1141.
	 Patton v. Yount, 104 S. Ct. 2885 (1984): 1983 Term, p. 84, sec. 4.114.
	 Rushen v. Spain, 104 S. Ct. 453 (1983): 1983 Term, p. 196, sec. 10.631.
	 Smith v. Phillips, 102 S. Ct. 940 (1982): 1981 Term, p. 56, sec. 4.114.
	 Rosalez-Lopez v. United States, 101 S. Ct. 1629 (1981): 1980 Term, p. 49, sec. 4.131.
	 State v. Smith, 2006 WI 74, 291 Wis. 2d 569, 716 N.W.2d 482, at ¶18.
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.
	 State v. Kiernan, 227 Wis. 2d 736, 596 N.W.2d 780 (1999): 1998 Term, p. 8-16, sec. 8.14232.
	 State v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999): 1998 Term, p. 8-5, sec. 8.14222.
	 State v. Ferron, 219 Wis. 2d 481, 579 N.W.2d 654 (1998): 1997 Term, p. 8-4, sec. 8.1321.
	 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 (1997): 1996 Term, p. 8-6, sec. 8.1461.
	 State v. Messelt, 185 Wis. 2d 255, 518 N.W.2d 232 (1994): 1993 Term, p. 20-1, sec. 20.3412.
	 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 (1992): 1991 Term, p. 8-2, sec. 8.1322.
	 State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484 (1990): 1989 Term, p. 8-1, sec. 8.1322.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 8-16, sec. 8.821.
	 State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 (1984): 1983 Term, p. 87, sec. 4.3412.
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 85, sec. 4.114.
	 State v. Chosa, 108 Wis. 2d 392, 321 N.W.2d 280 (1982): 1981 Term, p. 56, sec. 4.114.
	 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 (1982): 1981 Term, p. 56, sec. 4.114.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 89, sec. 8.584.
	 Hammill v. State, 89 Wis. 2d 404, 278 N.W.2d 821 (1979): 1978 Term, p. 88, sec. 8.584.
	 State v. Gonzalez, 2008 WI App 142, 314 Wis. 2d 129, 758 N.W.2d 153, at ¶9, 21.
	 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 641 N.W.2d 517, 2001 Term WCA-272, at ¶15.
	 State v. Nielsen, 2001 WI App 192, 247 Wis. 2d 466, 634 N.W.2d 325, 2001 Term WCA-21, at ¶24.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶10.
	 State v. Gilliam, 2000 WI App 152, 238 Wis. 2d 1, 615 N.W.2d 660, 2000 Term WCA-3, at ¶5.
	 State v. Jimmie R.R., 2000 WI App 5, 232 Wis. 2d 138, 606 N.W.2d 196: 1999 Term, p. 8-10, sec. 8.1411.
	 State v. Oswald (Theodore), 2000 WI App 2, 232 Wis. 2d 62, 606 N.W.2d 207: 1999 Term, p. 8-1, sec. 8.1411.
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-19, sec. 8.14232.
	 State v. Faucher, 220 Wis. 2d 689, 584 N.W.2d 157 (Ct. App. 1998): 1998 Term, p. 8-5, sec. 8.14222.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.
	 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 (Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461.
	 State v. Nienhardt, 196 Wis. 2d 161, 537 N.W.2d 123 (Ct. App. 1995): 1995 Term, p. 8-1, sec. 8.1323.
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 26-1, sec. 26.212.
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 8-1, sec. 8.1311.
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532.
	 State v. Louis, 152 Wis. 2d 200, 448 N.W.2d 244 (Ct. App. 1989): 1989 Term, p. 8-2, sec. 8.1322.
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 75, sec. 4.131.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 73, sec. 4.114.
	 State v. Zurfluh, 134 Wis. 2d 436, 397 N.W.2d 154 (Ct. App. 1986): 1986 Term, p. 76, sec. 4.1323.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 80, sec. 4.114.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 85, sec. 4.114.
	 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 (Ct. App. 1981): 1981 Term, p. 57, sec. 4.114.
	 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 (Ct. App. 1979): 1978 Term, p. 88, sec. 8.584.
	 For cases dealing generally with the disqualification of jurors for cause, see sec. 8.14.
	 For cases dealing with striking of a juror for cause because the juror cannot give the defendant a fair trial, see sec. 8.1425.

	26.232  Particular circumstances under which right to impartial jury is and is not violated
	26.2321  Not violated by removal of "Witherspoon-excludables" from jury
	 Darden v. Wainwright, 106 S. Ct. 2464 (1986): 1985 Term, p. 63, sec. 4.1322.
	 Lockhart v. McCree, 106 S. Ct. 1758 (1986): 1985 Term, p. 60, sec. 4.1122.

	26.2322  Not necessarily violated by juror's failure to answer questions accurately on voir dire
	 For cases dealing with this subject, see sec. 8.1315.

	26.2323  Not necessarily violated by exclusion from defendant's jury array of jurors who found a defendant in an unrelated case not guilty
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 26-1, sec. 26.212.

	26.2324  Denial of impartial jury when juror is hearing impaired
	 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582.
	 State v. Turner, 186 Wis. 2d 277, 521 N.W.2d 148 (Ct. App. 1994): 1994 Term, p. 22-9, sec. 22.581.

	26.2325  Denial of impartial jury when juror is asleep during testimony
	 State v. Hampton, 201 Wis. 2d 662, 549 N.W.2d 756 (Ct. App. 1996): 1995 Term, p. 22-3, sec. 22.582.

	26.2326  Juror not biased if opinion regarding defendant's participation in crime is consistent with defendant's theory of defense
	 For cases dealing with this subject, see sec. 8.14352.


	26.233  Assuring impartiality through voir dire
	26.2331  Effect of incomplete or incorrect responses at voir dire on determination of juror impartiality
	 For cases dealing with this subject, see sec. 8.1315.

	26.2332  Need to question prospective jurors about content of prejudicial publicity to which jurors have been exposed
	 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 Term, p. 8-1, sec. 8.1312.

	26.2333  Need to question prospective jurors about racial prejudice
	 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 Term, p. 8-1, sec. 8.1312.
	 Turner v. Murray, 106 S. Ct. 1683 (1986): 1985 Term, p. 97, sec. 6.4933.

	26.2334  Sufficiency, to establish juror's impartiality and fitness to serve, of particular declaration of juror
	 For cases dealing with this subject, see sec. 8.145.


	26.234  Determining whether a juror is impartial under particular circumstances revealed during voir dire examination
	 For cases dealing with this subject, see secs. 8.142, 8.143, and 8.144.

	26.235  Right to trial by impartial jury not denied by trial court's refusal to strike partial juror, or by counsel's failure to move to strike partial juror, when defendant uses peremptory challenge to remove juror
	26.2351  In general
	 United States v. Martinez-Salazar, 120 S. Ct. 774 (2000): 1999 Term, p. 8-28, sec. 8.15711.
	 Ross v. Oklahoma, 108 S. Ct. 2273 (1988): 1987 Term, p. 26-1, sec. 26.232.
	 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 (1997): 1996 Term, p. 8-6, sec. 8.1461.
	 State v. Kiernan, 221 Wis. 2d 126, 584 N.W.2d 203 (Ct. App. 1998): 1998 Term, p. 8-16, sec. 8.14232.
	 State v. Ferron, 214 Wis. 2d 268, 570 N.W.2d 883 (Ct. App. 1997): 1997 Term, p. 8-13, sec. 8.1461.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 25-10, sec. 25.2532.

	26.2352  Does requiring defendant to exercise peremptory strike to remove juror violate defendant's right to due process by arbitrarily denying defendant full compliment of peremptory strikes
	 For cases dealing with this subject, see secs. 8.1591 and 8.1592.


	26.236  Juror's oath is integral element of this right
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 8-3, sec. 8.1612.

	26.237  Waiver of claim that juror was not impartial
	26.2371  In general
	 For cases dealing generally with the waiver of objection to juror, see sec. 8.17.

	26.2372  Defendant does not waive claim that juror was not impartial by failure to exercise peremptory strike to remove juror
	 State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99 (1992): 1991 Term, p. 8-2, sec. 8.1322.

	26.2373  Waiver of claim that juror was not impartial by failure to move to strike juror during voir dire
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 26-2, sec. 26.235.

	26.2374  When juror's "manifest bias" discovered during trial and defendant moves for mistrial because there was no alternate juror, defendant does not waive complaint about juror or about court's denial of mistrial by agreeing to trial by jury of eleven
	 For cases dealing with this subject, see sec. 8.172.


	26.238  Effect of incomplete or incorrect responses at voir dire on determination of juror impartiality
	26.2381  In general
	 For cases dealing with this subject, see sec. 8.1315.

	26.2382  When juror in sexual assault case fails to answer correctly or completely a question on voir dire about his or her being a victim of sexual assault
	 State v. Delgado, 223 Wis. 2d 270, 588 N.W.2d 1 (1999): 1998 Term, p. 8-1, sec. 8.1312.


	26.239  Other matters
	26.2391  Right to jury untainted by effects of prejudicial pretrial publicity
	 For cases dealing with this subject, see sec. 30.2.

	26.2392  Appellate review of trial court's finding of impartiality
	 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 Term, p. 26-1, sec. 26.234.

	26.2393  Finding of juror impartiality is finding of fact to which presumption of correctness applies in federal habeas corpus proceeding
	 For cases dealing with this subject, see sec. 10.6431.

	26.2394  When juror's "manifest bias" discovered during trial and defendant moves for mistrial because there was no alternate juror, defendant does not waive complaint about juror or about court's denial of mistrial by agreeing to trial by jury of eleven
	 For cases dealing with this subject, see sec. 8.172.

	26.2395  Applicability Of Harmless-Error Rule To Denial Of This Right
	 For cases dealing with this subject, see sec. 11.73991.



	26.24  Juror Competency
	 Tanner v. United States, 107 S. Ct. 2739 (1987): 1986 Term, p. 78, sec. 4.3412.

	26.25  Number Of Jurors
	26.251  In general
	 Brown v. Louisiana, 100 S. Ct. 2214 (1980): 1979 Term, p. 54, sec. 4.62.
	 Burch v. Louisiana, 99 S. Ct. 1623 (1979): 1978 Term, p. 89, sec. 8.587.
	 Ballew v. Georgia, 98 S. Ct. 1029 (1978): 1977 Term, p. 33, sec. 4.12.
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶73.
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 26-14, sec. 26.3513.
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.
	 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 (1982): 1981 Term, p. 57, sec. 4.115.
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.251.
	 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 (Ct. App. 1981): 1981 Term, p. 57, sec. 4.115.

	26.252  Statutory provision providing for six-person juries in criminal misdemeanor cases violates Wisconsin Constitution
	26.2521  In general
	 State v. Knapp, 2005 WI 127, 285 Wis. 2d 86, 700 N.W.2d 899, at ¶73.
	 State v. Franklin, 2001 WI 104, 245 Wis. 2d 582, 629 N.W.2d 289, 2000 Term WSC-169, at ¶7.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.

	26.2522  Retroactivity of decision declaring provision unconstitutional
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.

	26.2523  Waiver of right to claim that trial by six-person jury violated Wisconsin Constitution by failure to object to six-person jury in trial court
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.

	26.2524  Failure to object to trial by six-person jury after enactment of statutory provision but before it was declared unconstitutional does not constitute ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.3392.


	26.253  Statutory provision for six-person juries in civil forfeiture (e.g., non-criminal traffic) cases does not violate Wisconsin Constitution
	 Dane County v. McGrew, 2005 WI 130, 285 Wis. 2d 519, 699 N.W.2d 890, at ¶1-100.

	26.254  Relationship between state constitution and federal constitution with respect to number of jurors required
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.

	26.255  Waiver of right to twelve-member jury
	 For cases dealing with this subject, see sec. 26.371.

	26.256  Remedy for failure to provide requisite number of jurors
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513.


	26.26  Juror Unanimity
	 For cases dealing with this subject, see sec. 8.681.

	26.27  Other Attributes
	26.271  Understanding of English language
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶1-48.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶13.
	 State v. Carlson, 2001 WI App 296, 249 Wis. 2d 264, 638 N.W.2d 646, 2001 Term WCA-186, at ¶1-25.

	26.272  Ability to comprehend testimony
	 State v. Carlson, 2003 WI 40, 261 Wis. 2d 97, 661 N.W.2d 51, at ¶34.
	 For cases dealing with the constitutional requirement that a juror understand the English language, see sec. 26.271.



	26.3  Waiver Of Right
	26.31  General Principles
	26.311  In general
	 Blakely v. Washington, 124 S. Ct. 2531 (2004).
	 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 Term, p. 7-4, sec. 7.2166.
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶56.
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶1-29.
	 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 (1989): 1988 Term, p. 26-2, sec. 26.32.
	 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 (1980): 1979 Term, p. 98, sec. 8.45.
	 Thiesen v. State, 86 Wis. 2d 562, 273 N.W.2d 314 (1979): 1978 Term, p. 80, sec. 8.44.
	 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 (1978): 1977 Term, p. 33, sec. 4.14.
	 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 674 N.W.2d 640, at ¶3.
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶21-26.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶31-37.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.3512.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 (Ct. App. 1986): 1986 Term, p. 74, sec. 4.1181.
	 State v. DeLeon, 127 Wis. 2d 74, 377 N.W.2d 635 (Ct. App. 1985): 1985 Term, p. 61, sec. 4.118.
	 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 (Ct. App. 1981): 1981 Term, p. 57, sec. 4.1181.
	 State v. Moore, 97 Wis. 2d 669, 294 N.W.2d 551 (Ct. App. 1980): 1979 Term, p. 45, sec. 4.116.

	26.312  Concession of, or stipulation to, element of crime that is submitted to jury does not constitute waiver of jury trial with respect to that element so as to require formal waiver by defendant
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶59.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶37.
	 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 (Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312.

	26.313  Defendant does not have constitutional right to waive right to jury
	 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 674 N.W.2d 640, at ¶9.


	26.32  Need For Personal Waiver By Defendant
	26.321  In general
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶11, 20.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513.
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.
	 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 839 (1991): 1990 Term, p. 26-1, sec. 26.321.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶34.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.

	26.322  When particular element of crime to be determined by judge rather than jury
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶34.
	 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 (Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.

	26.323  Concession of, or stipulation to, element of crime that is submitted to jury does not constitute waiver of jury trial to that element so as to require personal waiver by defendant
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶37.
	 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 (Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312.

	26.324  Defendant not estopped from complaining about lack of personal waiver by counsel's representation that court need not make further inquiry regarding defendant's waiver of right to trial by jury
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.

	26.325  Of right to twelve-person jury
	 For cases dealing with this subject, see sec. 26.3713.

	26.326  Remedy for failure to obtain personal waiver by defendant
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶20.
	 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 839 (1991): 1990 Term, p. 26-1, sec. 26.321.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.


	26.33  Need For Consent Of State
	26.331  In general
	 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 1978 Term, p. 88, sec. 8.583.
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶57-60.
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶2, 15, 17-18, 28.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 674 N.W.2d 640, at ¶9-10.
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶19.
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.

	26.332  Constitutionality of requiring consent of state when defendant wants to waive jury; constitutionality of conditioning defendant's waiver of right to jury trial on consent of state
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶17.
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶22.

	26.333  Applicability of statute requiring consent of state to insanity phase of bifurcated trial
	 For cases dealing with this subject, see sec. 8.735.

	26.334  When defendant wants particular element determined by judge rather than jury
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.

	26.335  When defendant admits existence of particular element, so that it need not be determined by either jury or court
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.

	26.336  State not required to justify refusal to consent
	 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 674 N.W.2d 640, at ¶11.
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.

	26.337  Consent may be evinced by state's participation in bench trial without voicing objection
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶2, 15, 17-18, 28.

	26.338  When defendant waives right to jury trial, but jury trial held, absence of affirmative consent of state justifies holding of jury trial
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶13-14.


	26.34  Need For Approval Of Court
	26.341  In general
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶57.
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶2, 15-16, 28.
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶6.
	 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 674 N.W.2d 640, at ¶1-16.

	26.342  Approval may be evinced by acceptance of waiver, scheduling of bench trial, and holding of bench trial.
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶2,16.

	26.343  When defendant waives right to jury trial, but jury trial held, absence of affirmative approval of court justifies holding of jury trial
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶13-14.

	26.344  Court not required to justify refusal to approve
	 State v. Burks, 2004 WI App 14, 268 Wis. 2d 747, 674 N.W.2d 640, at ¶1-16.


	26.35  Requirement Of Personal Colloquy Between Court And Defendant, Establishing That Waiver Is Knowing, Intelligent, And Voluntary
	26.351  Requirement in general
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶3, 19-24, 29.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶17.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶35-36.

	26.352  Effect of, and remedy for, failure to conduct required colloquy
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶3, 25-27, 29.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶37.


	26.36  Particular Aspects Of Jury Trial Of Which Defendant Must Be Informed To Secure Valid Waiver
	26.361  Unanimity requirement
	26.3611  In general
	 State v. Anderson, 2002 WI 7, 249 Wis. 2d 586, 638 N.W.2d 301, 2001 Term WSC-42, at ¶11.
	 State v. Resio, 148 Wis. 2d 687, 436 N.W.2d 603 (1989): 1988 Term, p. 26-2, sec. 26.32.
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶4-5.
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.
	 State v. Harrell, 182 Wis. 2d 408, 513 N.W.2d 676 (Ct. App. 1994): 1993 Term, p. 7-1, sec. 7.2173.

	26.3612  Remedy for failure to advise defendant of unanimity requirement: Bangert-type analysis required
	 State v. Grant, 230 Wis. 2d 90, 601 N.W.2d 8 (Ct. App. 1999): 1999 Term, p. 26-11, sec. 26.3412.



	26.37  Waiver Of Particular Aspects Of Jury Trial
	26.371  Right to twelve-member jury
	26.3711  In general
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513.
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.3512.
	 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 (Ct. App. 1981): 1981 Term, p. 57, sec. 4.115.

	26.3712  Waiver of right to twelve member jury by agreeing to jury consisting of more than twelve jurors
	 State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 198 (Ct. App. 1993): 1992 Term, p. 26-2, sec. 26.3512.

	26.3713  Need for personal waiver by defendant
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513.

	26.3714  Remedy for failure to obtain waiver of right to twelve-person jury when defendant tried by jury of less than twelve without objection
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513.

	26.3715  Waiver of right to complain that trial by six-person jury pursuant to statutory provision authorizing six-person jury was unconstitutional by failing to object to six-person jury in trial court
	 For cases dealing with this subject, see sec. 26.2523.



	26.38  Partial Waiver (i.e., Waiver Of Right To Jury Trial With Respect To Particular Element)
	26.381  In general
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶55-60.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶31-37.

	26.382  Need for consent of state
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶57-60.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.

	26.383  Need for personal waiver by defendant
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶34.

	26.384  When defendant admits existence of particular element, so that it need not be determined by either jury or court
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶33.

	26.385  Whether defendant waived right to have jury determine all elements of crime or only some of them, waiver analysis is the same; same procedures apply to waiver of jury trial with respect to one element as apply to full jury waiver
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶59.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶32.

	26.386  Concession of, or stipulation to, element of crime that is submitted to jury does not constitute partial waiver of jury trial with respect to that element so as to require formal waiver by defendant
	 For cases dealing with this subject, see sec. 26.312.


	26.39  Other Matters
	26.391  Withdrawal of waiver
	 State v. Silva, 2003 WI App 191, 266 Wis. 2d 906, 670 N.W.2d 385, at ¶22.
	 State v. Cloud, 133 Wis. 2d 58, 393 N.W.2d 123 (Ct. App. 1986): 1986 Term, p. 74, sec. 4.1182.

	26.392  No constitutional right to waive jury
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶57.
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.

	26.393  Waiver of federal statutory right to jury determination of forfeitability of assets in criminal proceeding
	 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 Term, p. 7-4, sec. 7.2166.

	26.394  Remedy when defendant is tried by court, or by jury of less than 12, without objection, but statutorily mandated procedures for waiver of jury, or waiver of jury of 12, have not been followed
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513.

	26.395  Effect of defects with respect to waiver of right to jury trial
	26.3951  When defendant has not made valid waiver
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶37.

	26.3952  When trial court failed to conduct colloquy sufficient to establish that waiver was knowing, intelligent, and voluntary
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶37.




	26.4  Other Matters Relating To Right To Jury Trial
	26.41  Use Of Peremptory Strikes To Remove Jurors Of Particular Race Or Other Cognizable Group
	 For cases dealing with this subject, see secs. 8.154, 8.16, and 26.213.

	26.42  No Right To Jury Composed Of Members Of Defendant's Class, Race Or Sex
	26.421  In general
	 Powers v. Ohio, 111 S. Ct. 1364 (1991): 1990 Term, p. 26-2, sec. 26.421.
	 Batson v. Kentucky, 106 S. Ct. 1712 (1986): 1985 Term, p. 63, sec. 4.1411.
	 State v. Gregory, 2001 WI App 107, 244 Wis. 2d 65, 630 N.W.2d 711, 2000 Term WCA-299, at ¶12.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 45, sec. 4.113.

	26.422  Prosecutor's use of peremptory strikes to remove jurors of defendant's race
	 For cases dealing with this subject, see secs. 8.16 and 26.213.


	26.43  Directing Verdict As To Guilt Or Particular Element
	26.431  With respect to defendant's guilt
	 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 Term, p. 26-4, sec. 26.432.
	 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 62, sec. 4.1192.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶20.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Koput, 142 Wis. 2d 370, 418 N.W.2d 804 (1988): 1987 Term, p. 26-4, sec. 26.412.
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 26-4, sec. 26.412.
	 For cases dealing with taking case from jury by directing verdict against defendant on insanity issue, see sec. 8.734.

	26.432  With respect to particular element
	 United States v. Gaudin, 115 S. Ct. 2310 (1995): 1994 Term, p. 26-1, sec. 26.442.
	 Connecticut v. Johnson, 103 S. Ct. 969 (1983): 1982 Term, p. 162, sec. 10.632.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 92, sec. 4.791.
	 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 865 (1982): 1981 Term, p. 116, sec. 8.921.
	 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 (1981): 1981 Term, p. 155, sec. 12.312.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶45.
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 26-2, sec. 26.411.
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 26-3, sec. 26.411.
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 26-3, sec. 26.411.
	 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 842 (Ct. App. 1984): 1984 Term, p. 200, sec. 12.7211.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 131, sec. 12.314.
	 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 (Ct. App. 1980): 1980 Term, p. 55, sec. 4.5422.
	 For cases dealing with whether the improper direction of a verdict on an element of the offense may be harmless error, see sec. 11.7347.


	26.44  Requirement Of Submission To Jury Of, And Finding By Jury Of, Each And Every Essential Element Of Crime And, Other Than Fact Of Prior Conviction, Any Fact That Increases Penalty For Crime Beyond Prescribed Statutory Maximum Or That Is Necessary To Support Sentence Exceeding Maximum Authorized By Facts Established By Plea Of Guilty Or Jury Verdict
	26.441  In general
	 Oregon v. Ice, 129 S. Ct. 711 (2009).
	 James v. United States, 127 S. Ct. 2968 (2007).
	 Rita v. United States, 127 S. Ct. 2456 (2007).
	 Cunningham v. California, 127 S. Ct. 856 (2007).
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 Shepard v. United States, 125 S. Ct. 1254 (2005).
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Blakely v. Washington, 124 S. Ct. 2531 (2004).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term USSC-24.
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 1999 Term, p. 31-23, sec. 31.773.
	 United States v. Gaudin, 115 S. Ct. 2310 (1995): 1994 Term, p. 26-1, sec. 26.442.
	 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 Term, p. 26-4, sec. 26.44.
	 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 62, sec. 4.1192.
	 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 1985 Term, p. 97, sec. 6.494.
	 Cabana v. Bullock, 106 S. Ct. 689 (1986): 1985 Term, p. 62, sec. 4.1191.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶31.
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶56.
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶20-21.
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶47-57.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶10.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶20.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.
	 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 865 (1982): 1981 Term, p. 116, sec. 8.921.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶29.
	 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, at ¶13.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶17.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶16.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶32.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 26-3, sec. 26.411.
	 For cases dealing with the necessity to instruct on every element of offense charged, see sec. 8.5421.
	 For cases dealing with directing the verdict with respect to guilt or an element of the offense, see sec. 26.43.

	26.442  Determining what constitutes element of offense that must be submitted to, and found by, jury
	 For cases dealing with this subject, see sec. 31.77.

	26.443  Need for jury finding with respect to element of "materiality" when materiality element of offense
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 United States v. Gaudin, 115 S. Ct. 2310 (1995): 1994 Term, p. 26-1, sec. 26.442.

	26.444  Harmless error
	26.4441  Applicability of harmless-error doctrine when deficient jury instruction given with regard to particular element of crime
	 For cases dealing with this subject, see sec. 11.7361.

	26.4442  Can failure to instruct jury on essential element of offense constitute harmless error where, at trial, defendant admitted that element?
	 Rogers v. United States, 118 S. Ct. 673 (1998): 1997 Term, p. 26-6, sec. 26.442.

	26.4443  Applicability of harmless-error doctrine when court fails to submit to jury, for its determination, fact that increases penalty for crime beyond prescribed statutory maximum, i.e., fact that permits imposition of sentence outside of standard range prescribed for offense
	 For cases dealing with this subject, see sec. 11.7395.


	26.445  Need for jury determination of aggravating circumstance that permits imposition of sentence outside of standard range prescribed for offense
	26.4451  In general
	 Oregon v. Ice, 129 S. Ct. 711 (2009).
	 Cunningham v. California, 127 S. Ct. 856 (2007).

	26.4452  When imposition of sentence outside of standard range prescribed for offense is mandatory
	 Cunningham v. California, 127 S. Ct. 856 (2007).
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Blakely v. Washington, 124 S. Ct. 2531 (2004).

	26.4453  When imposition of sentence outside of standard range prescribed for offense is discretionary
	 Cunningham v. California, 127 S. Ct. 856 (2007).
	 United States v. Booker, 125 S. Ct. 738 (2005).


	26.446  Defendant's removal of element from jury's consideration by admission of existence of element
	 For cases dealing with this subject, see sec. 26.496.

	26.447  Use of judicial notice to fulfill requirement
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶18-34.
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶13-21.
	 For cases dealing with the proposition that the taking of judicial notice of an incontestable fact may violate the right to a jury trial, see sec. 26.4975.

	26.448  Fact that defendant has conceded existence of particular element, or of specific facet of that element, does not mean that he has been deprived of right to jury trial with respect to that element
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶37.

	26.449  Other matters
	26.4491  In capital case, any fact or circumstance that subjects defendant to death penalty must be submitted to jury
	 For cases dealing with this subject, see sec. 9.51831.

	26.4492  Requirement not implicated when court engages in what appears to be fact finding in course of judicial construction of statute relating to penalty for offense
	 James v. United States, 127 S. Ct. 2968 (2007).

	26.4493  Need for submission to jury of, and finding by jury of, question whether defendant is habitual criminal subject to increased  penalty
	26.44931  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶58.
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶47-57.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶27-31.

	26.44932  When determination of whether defendant is habitual criminal turns on whether present crime was committed within five years of conviction of earlier offense
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶47-57.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶27-31.

	26.44933  Applicability of harmless error rule to failure to submit question to jury if required
	 For cases dealing with this subject, see sec. 11.7395.

	26.44934  When question is whether crime of which defendant was convicted in another jurisdiction was comparable to Wisconsin offense
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶56-59.
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	 For cases dealing with this subject, see sec. 31.7793.

	26.4495  Under statutory scheme that requires finding of particular fact before consecutive sentence may be imposed, it is not required that jury, rather than judge, make that finding of fact
	 For cases dealing with this subject, see sec. 9.4283.
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	26.451  In general
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	26.4611  In general
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	 State v. Johnson, 2000 WI 12, 232 Wis. 2d 679, 605 N.W.2d 846: 1999 Term, p. 22-2, sec. 22.8134.


	26.462  By assessing jury fees for untimely withdrawal of demand for jury trial
	 State v. Foster, 100 Wis. 2d 103, 301 N.W.2d 192 (1981): 1980 Term, p. 48, sec. 4.1191.

	26.463  By mandatory punishment for those convicted after trial not imposed on those pleading guilty
	 Corbitt v. New Jersey, 99 S. Ct. 492 (1978): 1978 Term, p. 88, sec. 8.582.


	26.47  Jury Nullification: Power Of Jury To Acquit Even When Evidence Found Sufficient To Convict
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.
	 State v. Bjerkaas, 163 Wis. 2d 949, 472 N.W.2d 615 (Ct. App. 1991): 1991 Term, p. 26-1, sec. 26.41.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 34-4, sec. 34.341.

	26.48  Right To Jury Trial In Sentencing Proceeding
	26.481  In noncapital sentencing proceeding
	26.4811  No right to jury trial on sentencing factors
	 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 1985 Term, p. 97, sec. 6.494.

	26.4812  No right to jury trial at hearing setting amount of restitution
	 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 (1989): 1988 Term, p. 9-15, sec. 9.5223.

	26.4813  No right to jury trial on what sentence should be imposed
	 Libretti v. United States, 116 S. Ct. 356 (1995): 1995 Term, p. 7-4, sec. 7.2166.


	26.482  In capital sentencing proceeding
	26.4821  In general
	 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 Term, p. 9-8, sec. 9.422.

	26.4822  Not required for finding of aggravating circumstances necessary to authorize imposition of death penalty
	 Hildwin v. Florida, 109 S. Ct. 2055 (1989): 1988 Term, p. 9-7, sec. 9.422.



	26.49  Other Matters
	26.491  Right to jury trial not violated by failure to submit lesser-included offense instruction
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.

	26.492  No right to separate juries on inconsistent defenses
	 State v. Schultz, 148 Wis. 2d 370, 435 N.W.2d 305 (Ct. App. 1988): 1988 Term, p. 26-3, sec. 26.44.

	26.493  Assessing jury fees
	 For cases dealing with this subject, see sec. 8.193.

	26.494  Exclusion of jurors because of views regarding death penalty
	26.4941  Opposition to death penalty
	 For cases dealing with this subject, see sec. 26.452.

	26.4942  Readiness to automatically impose death penalty upon conviction, regardless of facts
	 For cases dealing with this subject, see sec. 8.14242.


	26.495  Discrimination in jury selection
	26.4951  Racial
	 For cases dealing with this subject, see sec. 23.223.

	26.4952  Gender-based
	 For cases dealing with this subject, see sec. 23.213.


	26.496  Defendant's removal of element from jury's consideration by admission of existence of element
	26.4961  Removal of element of prior convictions, etc., under Wis. Stat. § 343.307(1) that subject defendant to lower prohibited blood alcohol concentration in drunk driving prosecution by defendant's admission of element
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-45.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
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	26.4962  Cannot remove element from jury's consideration when fairness requires jury's consideration of element (e.g., when element necessary to fulfill jurors' expectations)
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
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	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-54.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶25-34.


	26.497  Other matters
	26.4971  Right to jury untainted by effects of prejudicial pretrial publicity
	 For cases dealing with this subject, see sec. 30.2.

	26.4972  Right not violated by court's refusal to modify sentence imposed upon revocation of probation when defendant acquitted of new charge that prompted revocation
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.

	26.4973  State's right to present evidence relating to element, even though defendant admits element, when evidence is necessary for full evidentiary richness and narrative integrity in state's presentation of case
	 For cases dealing with this subject, see sec. 20.8796.

	26.4974  Single trial of multiple defendants before multiple juries
	 For cases dealing with this subject, see sec. 8.8977.

	26.4975  Does taking of judicial notice of incontestable fact violate right to jury trial?
	26.49751  Because defendant's right to jury trial extends only to contestable issues of fact, the taking of judicial notice of incontestable fact does not violate that right (court of appeals' answer, overruled by supreme court)
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶19.
	 For cases dealing with the use of judicial notice to satisfy the requirement of submission to jury of proof of, and finding by jury of, all essential elements of crime, se sec. 26.447.

	26.49752  Taking of judicial notice of incontestable fact may violate right to jury trial
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶18-34.
	 For cases dealing with the use of judicial notice to satisfy the requirement of submission to jury of proof of, and finding by jury of, all essential elements of crime, see sec. 26.447.


	26.4976  Guilty verdict without twelve impartial jurors renders outcome unreliable and fundamentally unfair
	 State v. Carter, 2002 WI App 55, 250 Wis. 2d 851, 641 N.W.2d 517, 2001 Term WCA-272, at ¶15.

	26.4977  Applicability of harmless error rule to denial of right to jury trial
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶37.

	26.4978  Right to jury trial not violated by subjecting juveniles to sex offender reporting requirements
	 For cases dealing with this subject, see sec. 42.96322.
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	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶40-42.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶33.
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.
	 State v. Martinez (Jose), 150 Wis. 2d 62, 440 N.W.2d 783 (1989): 1988 Term, p. 27-1, sec. 27.221.
	 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 (1987): 1986 Term, p. 169, sec. 8.631.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 153, sec. 8.633.
	 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 612 (1983): 1982 Term, p. 86, sec. 5.3222.
	 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 (1982): 1982 Term, p. 140, sec. 8.631.
	 State v. Dorcey, 103 Wis. 2d 152, 307 N.W.2d 612 (1981): 1980 Term, p. 99, sec. 8.631.
	 Nabbefeld v. State, 83 Wis. 2d 515, 266 N.W.2d 292 (1978): 1977 Term, p. 62, sec. 8.523.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶12.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶2-28.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶40-61.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶1-23.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶17-28.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶13.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶6-22.
	 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 623 N.W.2d 187, 2000 Term WCA-156, at ¶23.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 15-5, sec. 15.251.
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.
	 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 (Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 27-1, sec. 27.221.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226.
	 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 319 (Ct. App. 1987): 1987 Term, p. 27-2, sec. 27.2221.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 169, sec. 8.631.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 172, sec. 8.6331.
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 175, sec. 8.652.
	 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 (Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 152, sec. 8.631.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 113, sec. 5.311.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 176, sec. 8.632.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 99, sec. 8.631.

	27.2212  Old rule recognized in Roberts:  unavailable witness's out-of-court statement is admissible so long as it has adequate indicia of reliability—i.e., falls within firmly rooted hearsay exception or bears particularized guarantees of trustworthiness
	27.22121  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 Whorton v. Bockting, 127 S. Ct. 1173 (2007).
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶43.
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶14.
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶61-70.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶24-25.
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶44-45.
	 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 519, 724 N.W.2d 649, at ¶12.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶28.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶20.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶43, 55-56.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶5, 13.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶18, 29-32.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶18, 22.

	27.22122  Continuing applicability, after Crawford, of Roberts rule to nontestimonial hearsay statements: Wisconsin decisions holding that it has continuing applicability
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶12, 15, 33.
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶54-60.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶12.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶28.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶45, 55.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶12.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶29.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶6.

	27.22123  Continuing applicability, after Crawford, of Roberts rule to nontestimonial hearsay statements:  United States Supreme Court decisions suggesting that it does not have continuing applicability
	 Whorton v. Bockting, 127 S. Ct. 1173 (2007).


	27.2213  New rule recognized in Crawford:  where testimonial evidence is at issue, confrontation clause demands unavailability and prior opportunity for cross-examination
	27.22131  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 Giles v. California, 128 S. Ct. 2678 (2008).
	 Whorton v. Bockting, 127 S. Ct. 1173 (2007).
	 Davis v. Washington, 126 S. Ct. 2266 (2006).
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶43.
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶14-15.
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶36-53.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶26-38.
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶46-58.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶12.
	 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 519, 724 N.W.2d 649, at ¶12.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶2-28.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶20.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶18-19.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶44.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶5, 8-12.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶17-28.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶5.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶19-22.

	27.22132  What constitutes "testimonial evidence" for purposes of this rule
	 For cases dealing with this subject, see sec. 27.2221.

	27.22133  Unavailability of declarant for purposes of this rule
	 For cases dealing with this subject, see sec. 27.223.

	27.22134  When defendant has had prior opportunity for cross-examination for purposes of this rule
	 For cases dealing with this subject, see sec. 27.224.

	27.22135  Crawford rule applies to cases pending on direct review when Crawford was decided
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶27.
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶52.

	27.22136  Crawford does not apply to cases in which conviction was final when Crawford decided (i.e., Crawford does not apply retroactively to cases on collateral review: in general
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).
	 Whorton v. Bockting, 127 S. Ct. 1173 (2007).

	27.22137  Crawford does not apply to cases in which conviction was final when Crawford decided (i.e., Crawford does not apply retroactively to cases on collateral review):  state courts are free to give Crawford broader retroactive application and to apply it in cases in which conviction was final (i.e., cases on collateral review)
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).

	27.22138  Crawford rule does not bar use of testimonial statements for purposes other than establishing truth of matter asserted
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶22.

	27.22139  Crawford rule does not apply to reports, opinions, studies, etc. of other persons relied on by expert in giving opinion
	 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 762 N.W.2d 725, at ¶32-37.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶1-23.


	27.2214  New rule recognized in Crawford:  where testimonial evidence is at issue, confrontation clause demands unavailability and prior opportunity for cross-examination (cont'd)
	27.22141  Forfeiture by wrongdoing doctrine: defendant forfeits right to application of Crawford rule when he or she obtains absence of witness by wrongdoing
	 For cases dealing with this subject, see sec. 27.2217.

	27.22142  When defendant introduces hearsay statement of unavailable declarant, state's introduction of prior inconsistent statement of declarant, about which defendant had not had prior opportunity to cross-examine declarant, does not violate defendant's right to confrontation
	 For cases dealing with this subject, see sec. 27.2215.


	27.2215  Threshold question before proceeding to confrontation issue is whether statements were admissible under rules of evidence; only if statements fall within hearsay exception or were erroneously admitted, is there need to apply confrontation analysis; if statements are not admissible under rules of evidence, they are excluded and court need not proceed to constitutional question
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶25.
	 State v. Williams, 2002 WI 118, 256 Wis. 2d 56, 652 N.W.2d 391, 2002 Term WSC-1, at ¶2.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶33.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶42.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶13.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24-25.

	27.2216  When defendant introduces hearsay statement of unavailable declarant, state's introduction of prior inconsistent statement of declarant, about which defendant had not had prior opportunity to cross-examine declarant, does not violate defendant's right to confrontation
	 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 702 N.W.2d 850, at ¶1-11.

	27.2217  Forfeiture by wrongdoing doctrine:  defendant forfeits right to raise confrontation objection when he or she causes absence of witness by wrongdoing
	27.22171  In general
	 Giles v. California, 128 S. Ct. 2678 (2008).
	 Davis v. Washington, 126 S. Ct. 2266 (2006).
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶35-52.
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶1-20.

	27.22172  Standard of proof in determining whether wrongdoing exists
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶53-57.
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶15, 17-18.

	27.22173  Forfeiture doctrine applies even if act with which defendant is charged is same as act by which he allegedly rendered witness unavailable
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶35-52.

	27.22174  No requirement that act that rendered witness unavailable have been done with intent to prevent witness from testifying (Wisconsin Supreme Court's holding prior to United States Supreme Court's holding in Giles)
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶50.

	27.22175  Requirement that act that rendered witness unavailable have been done with intent (i.e., design) to prevent witness from testifying (United States Supreme Court's holding in Giles)
	 Giles v. California, 128 S. Ct. 2678 (2008).

	27.22176  Where jury finds beyond reasonable doubt that defendant intimidated person who was witness to crime, defendant has forfeited right to confront that witness
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶19.

	27.22177  In determining whether defendant caused witness's absence, court must determine whether defendant's conduct was "substantial factor" in producing witness's absence; defendant's conduct need no be only cause
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶15.

	27.22178  Solicitation of intermediary to cause witness's absence
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶15.


	27.2218  Exception to Crawford requirement that defendant must have had prior opportunity for cross-examination:  dying declaration
	 Giles v. California, 128 S. Ct. 2678 (2008).


	27.222  What constitutes "testimonial evidence" for purposes of Crawford rule
	27.2221  General principles
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶42.
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶13.
	27.22211  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 Davis v. Washington, 126 S. Ct. 2266 (2006).
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶43.
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶16-25.
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶37-53.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶28.
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶53.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶13.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶2-27.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶50-54.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶10-12.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶20-28.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶5, 18-21.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶21.

	27.22212  Statement is testimonial if reasonable person in declarant's position would objectively foresee that statement might be used in investigation or prosecution of crime
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶25, 28.

	27.22213  Government does not need to be involved in creation of statement to render it testimonial
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶24.

	27.22214  Volunteered statement may be testimonial
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).


	27.2222  Particular evidence
	27.22221  Testimony at preliminary examination
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶28.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶5.

	27.22222  Statements of victim taken by law enforcement officers in course of investigation
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶18-19.

	27.22223  Victim's statement to treating nurse
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶20.

	27.22224  Victim's identification of defendant at lineup
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶21.

	27.22225  Statement of co-conspirator
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 Giles v. California, 128 S. Ct. 2678 (2008).
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶20-28.

	27.22226  Confession of accomplice
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶26-28.

	27.22227  Spontaneous statement made to police officer responding to scene
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶24.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶24.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶1-12.

	27.22228  Statements offered unsolicited by victim or witness at scene of traumatic event
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶25.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶54.

	27.22229  Affidavit of verification accompanying admission of bank records under Wis. Stat. § 891.24
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶36-56.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶18-20.


	27.2223  Particular evidence (cont'd)
	27.22231  911 Call
	 Davis v. Washington, 126 S. Ct. 2266 (2006).
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶16, 18.

	27.22232  Statements resulting from police questioning at crime scene designed to determine what had happened
	 Davis v. Washington, 126 S. Ct. 2266 (2006).
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶17, 19.

	27.22233  Statements resulting from police questioning of excited victim at crime scene designed to determine what is happening, so that appropriate aid may be offered and/or safety secured
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶19.
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶16, 20.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶2-27.

	27.22234  Statements resulting from police questioning of attack-victim when stress and cognitive disruption caused by attack is still dominant in attack-victim's mind
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶16, 20.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶2-27.

	27.22235  Statement of witness to crime made to witness's girlfriend
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶18.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶21.

	27.22236  Letter addressed to police, accusing another of crime that has not yet occurred
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶27-29.

	27.22237  Voicemails left for police officer, indicating that declarant was afraid of defendant who is accused of murdering declarant
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶30.

	27.22238  Statements to nongovernmental person (e.g., neighbor, child's teacher, etc.), indicating fear of defendant who is accused of murdering declarant
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶31-33.


	27.2224  Particular evidence (cont'd)
	27.22241  Statements to friends and neighbors about abuse and intimidation
	 Giles v. California, 128 S. Ct. 2678 (2008).

	27.22242  Statements to physicians in course of receiving treatment
	 Giles v. California, 128 S. Ct. 2678 (2008).

	27.22243  Medical reports created for treatment purposes
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.22244  Business records in general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶37-38, 43-44.

	27.22245  Bank records in general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶36-56.

	27.22246  Certificate of state laboratory analyst regarding identification of tested substance
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.22247  Documents prepared in regular course of equipment maintenance
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.22248  Present sense impression
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.22249  Public Records
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).


	27.2225  Particular evidence (cont'd)
	27.22251  Clerk's certificate authenticating official record, or copy thereof, for use as evidence
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.22252  Clerk's certificate attesting to fact that clerk had searched for particular record and failed to find it
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.22253  Results of coroner's inquest
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).



	27.223  Unavailability of declarant for purposes of Crawford and Roberts rules
	27.2231  In general
	 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, p. 27-1, sec. 27.2221.
	 United States v. Inadi, 106 S. Ct. 1121 (1986): 1985 Term, p. 131, sec. 8.6322.
	 Ohio v. Roberts, 100 S. Ct. 2531 (1980): 1979 Term, p. 108, sec. 8.8142.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶23.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶36.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶28.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶46-48.
	 State v. Martinez (Jose), 150 Wis. 2d 62, 440 N.W.2d 783 (1989): 1988 Term, p. 27-2, sec. 27.2221.
	 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 (1987): 1986 Term, p. 169, sec. 8.6321.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 153, sec. 8.633.
	 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 612 (1983): 1982 Term, p. 141, sec. 8.632.
	 State v. Burns, 112 Wis. 2d 131, 332 N.W.2d 757 (1983): 1982 Term, p. 90, sec. 5.351.
	 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 (1982): 1982 Term, p. 140, sec. 8.632.
	 State v. Dorcey, 103 Wis. 2d 152, 307 N.W.2d 612 (1981): 1980 Term, p. 99, sec. 8.632.
	 State v. Zellmer, 100 Wis. 2d 136, 301 N.W.2d 209 (1981): 1980 Term, p. 100, sec. 8.632.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶31.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶6, 11-17, 19.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶13.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶21.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶25-29.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41.
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.
	 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 (Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226.
	 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 319 (Ct. App. 1987): 1987 Term, p. 27-2, sec. 27.2221.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 170, sec. 8.6321.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 179, sec. 8.742.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 172, sec. 8.6331.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 152, sec. 8.631.
	 State v. Gollon, 115 Wis. 2d 592, 340 N.W.2d 912 (Ct. App. 1983): 1983 Term, p. 176, sec. 8.632.
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 141, sec. 8.632.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 100, sec. 8.632.

	27.2232  Finding of unavailability because declarant who was young child would be forced to testify against parent
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.

	27.2233  Applicability of unavailability requirement to particular types of statements
	27.22331  Statement of co-conspirator
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 101, sec. 5.3231.
	 United States v. Inadi, 106 S. Ct. 1121 (1986): 1985 Term, p. 131, sec. 8.6322.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶31.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 15-5, sec. 15.251.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 15-1, sec. 15.211.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.
	 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 319 (Ct. App. 1987): 1987 Term, p. 27-4, sec. 27.2224.

	27.22332  Statement made for medical diagnosis or treatment
	 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, p. 27-1, sec. 27.2221.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶46.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.

	27.22333  Prior testimony
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶36.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶28.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶46-48.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶24-25.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.

	27.22334  Excited utterance
	 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, p. 27-1, sec. 27.2221.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶55.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.

	27.22335  Spontaneous declaration
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶46.

	27.22336  Statement admissible under residual exception to hearsay rule
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.

	27.22337  Child's videotaped deposition
	 State v. Thomas, 150 Wis. 2d 374, 442 N.W.2d 10 (1989): 1988 Term, p. 27-4, sec. 27.42.
	 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 (1988): 1987 Term, p. 27-10, sec. 27.42.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-1, sec. 27.2221.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226.

	27.22338  Videotaped statement of child
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.

	27.22339  Statement of recent perception
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶23.


	27.2234  Finding of unavailability based on declarant's invocation of privilege against self-incrimination
	27.22341  In general
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶62.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶36.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶23.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶26-29.

	27.22342  When declarant has been convicted of crime with respect to which claim of privilege against self-incrimination made
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.


	27.2235  Finding of unavailability based on other factors
	27.22351  Declarant's death
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶24.

	27.22352  Witness's physical illness or infirmity
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶28.


	27.2236  Finding of incompetency of declarant not ground for declaration of unavailability
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 (Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222.

	27.2237  Relationship of statutory unavailability for purposes of hearsay exceptions and constitutional unavailability for purposes of confrontation
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶17.
	 State v. Dwyer, 143 Wis. 2d 448, 422 N.W.2d 121 (Ct. App. 1988): 1987 Term, p. 27-3, sec. 27.2222.

	27.2238  Determination of unavailability may be made at post-conviction hearing
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226.
	 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 319 (Ct. App. 1987): 1987 Term, p. 27-2, sec. 27.2221.

	27.2239  Other matters
	27.22391  Standard of appellate review of trial court's determination whether declarant was unavailable
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶11.

	27.22392  Finding of unavailability based on fact that there was no dispute about it
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶31.



	27.224  When defendant has had prior opportunity for cross-examination for purposes of Crawford rule
	27.2241  In general
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶29-38.
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶54-58.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶8-9, 11.

	27.2242  Cross-examination by codefendant at codefendant’s trial will not suffice; "confrontation by proxy" not sufficient
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶54-58.

	27.2243  Cross-examination by defendant at preliminary examination
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶29-38.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶8-9, 11.

	27.2244  Crawford does not require that defendant have confronted declarant at time statement state seeks to introduce into evidence was made; it only requires that defendant have opportunity to confront declarant at some point, e.g., trial
	 For cases dealing with this subject, see sec. 27.181.


	27.225  Reliability of statement for purposes of Roberts rule
	27.2251  General principles
	27.22511  In general
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 Idaho v. Wright, 110 S. Ct. 3139 (1990): 1989 Term, p. 27-4, sec. 27.2232.
	 Ohio v. Roberts, 100 S. Ct. 2531 (1980): 1979 Term, p. 108, sec. 8.8143.
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶63-64, 68.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶23-25.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶36-41.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶29.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶49-51.
	 State v. Martinez (Jose), 150 Wis. 2d 62, 440 N.W.2d 783 (1989): 1988 Term, p. 27-1, sec. 27.221.
	 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 (1987): 1986 Term, p. 171, sec. 8.6331.
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 153, sec. 8.633.
	 State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 612 (1983): 1982 Term, p. 86, sec. 5.3222.
	 State v. Bauer, 109 Wis. 2d 204, 325 N.W.2d 857 (1982): 1982 Term, p. 141, sec. 8.633.
	 State v. Dorcey, 103 Wis. 2d 152, 307 N.W.2d 612 (1981): 1980 Term, p. 100, sec. 8.633.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶56.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶13.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶29, 32.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶13.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶8-22.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶21.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶25, 30-32.
	 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 623 N.W.2d 187, 2000 Term WCA-156, at ¶23-26.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.
	 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 15-1, sec. 15.22.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 171, sec. 8.6331.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 172, sec. 8.6331.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 172, sec. 8.6331.
	 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 (Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 152, sec. 8.631.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 101, sec. 8.633.

	27.22512  Where testimonial evidence is at issue, confrontation clause is not satisfied by showing that unavailable witness's out-of-court statement is reliable; confrontation clause demands prior opportunity for cross-examination
	 For cases dealing with this subject, see sec. 27.2213.


	27.2252  Determining whether particular type of statement meets requirement of reliability
	27.22521  Statement against penal interest
	 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 132, sec. 8.633.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶8-14, 21-22.
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.

	27.22522  Statement against social interest
	 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 623 N.W.2d 187, 2000 Term WCA-156, at ¶20-26.

	27.22523  Statement of child sexual assault victim, admitted under residual hearsay exception
	 Idaho v. Wright, 110 S. Ct. 3139 (1990): 1989 Term, p. 27-4, sec. 27.2232.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Oliver, 161 Wis. 2d 140, 467 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 15-2, sec. 15.31.

	27.22524  Statement of young child forced to testify against parent, admitted under residual hearsay exception
	 State v. Petrovic, 224 Wis. 2d 477, 592 N.W.2d 238 (Ct. App. 1999): 1998 Term, p. 15-2, sec. 15.463.

	27.22525  Past recollection recorded
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.

	27.22526  Statement of then-existing mental, emotional, or physical condition
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.

	27.22527  Present sense impression
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶13.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.

	27.22528  Statement of recent perception
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶63-70.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶23-27.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶23-28.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.

	27.22529  Excited utterance
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶28.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶56.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶13.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶23.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.


	27.2253  Determining whether particular type of statement meets requirement of reliability (cont'd)
	27.22531  Prior testimony
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶25.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶36-41.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶29-41.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶49-51.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶18-32.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶17-20.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶30-32.

	27.22532  Dying declaration
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶23.

	27.22533  Statement made for purpose of medical treatment
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶23.

	27.22534  Statement of co-conspirator
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶32.

	27.22535  Business and public records
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶43.


	27.2254  Applicability of reliability requirement to particular types of statements
	27.22541  Statement of co-conspirator
	 Bourjaily v. United States, 107 S. Ct. 2775 (1987): 1986 Term, p. 101, sec. 5.3231.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶32.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 15-5, sec. 15.251.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 15-1, sec. 15.211.


	27.2255  Applicability of reliability requirement when statement not offered to prove truthfulness of its assertions
	 For cases dealing with this subject, see sec. 27.12.

	27.2256  Even when hearsay statement falls within recognized hearsay exception, court must determine whether unusual circumstances exist requiring exclusion of statement
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶13.
	 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41.

	27.2257  Other evidence introduced at trial tending to corroborate statement is not proper factor in determining whether statement is reliable for confrontation purposes
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶31.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.


	27.226  Particular types of statements
	27.2261  Prior testimony subject to cross-examination
	27.22611  In general
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶29-38.
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶1-78.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶36-41.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶16-41.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶39-52.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶18-32.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶17-20.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶22-33.
	 State v. Hickman, 182 Wis. 2d 318, 513 N.W.2d 657 (Ct. App. 1994): 1993 Term, p. 15-1, sec. 15.41.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.

	27.22612  Limitation on cross-examination due to scope of preliminary hearing, e.g., fact that party is precluded from attacking witness's credibility at preliminary hearing, does not automatically create confrontation bar to admission of that testimony at trial under old Roberts rule
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶39.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶35.

	27.22613  Limitation on cross-examination due to scope of preliminary hearing, e.g., fact that party is precluded from attacking witness's credibility at preliminary hearing, creates confrontation bar to admission of that testimony at trial under new Crawford rule
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶29-38.

	27.22614  Is Wisconsin hearsay exception for prior testimony a "firmly rooted" hearsay exception?
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶18-30.

	27.22615  When cross-examination was by co-defendant at co-defendant's separate trial
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶1-78.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶18-32.


	27.2262  Videotaped deposition
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 27-2, sec. 27.432.
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 27-4, sec. 27.411.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.
	 For cases dealing with the propriety of using a videotaped deposition to alleviate the stress of the victim of a sensitive crime, see sec. 27.432.

	27.2263  Dying declarations
	 Giles v. California, 128 S. Ct. 2678 (2008).
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.

	27.2264  Admission of party opponent
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.

	27.2265  Excited utterance; spontaneous declaration
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, p. 27-1, sec. 27.2221.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶2-27.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶40-56.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶13.
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.

	27.2266  Translator's statement of what declarant said
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 27-1, sec. 27.221.

	27.2267  Statement of co-conspirator (i.e., statement made by co-conspirator during course of, and in furtherance of, conspiracy)
	 Giles v. California, 128 S. Ct. 2678 (2008).
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶1-32.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 27-2, sec. 27.2241.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 15-5, sec. 15.251.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251.
	 For cases dealing with limitations imposed by confrontation clause on the admission of statements of a co-conspirator admitting guilt and implicating defendant, see sec. 27.2253.

	27.2268  Statement made for purposes of medical diagnosis or treatment
	 White v. Illinois, 112 S. Ct. 736 (1992): 1991 Term, p. 27-1, sec. 27.2221.


	27.227  Particular types of statements (cont'd)
	27.2271  Past recollection recorded
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.

	27.2272  Statement of then-existing mental, emotional, or physical condition
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.

	27.2273  Statement of child sexual assault victim, admitted under residual hearsay exception
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.

	27.2274  Statement against social interest
	 State v. Murillo, 2001 WI App 11, 240 Wis. 2d 666, 623 N.W.2d 187, 2000 Term WCA-156, at ¶20-26.

	27.2275  Statement against penal interest
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶8-14, 21-22.

	27.2276  Statement of recent perception
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶37-70.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶22-32.

	27.2277  Videotaped statement of child, admitted pursuant to Wis. Stat. § 908.08
	 For cases dealing with this subject, see sec. 15.6423.

	27.2278  Present sense impression
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶13.

	27.2279  Statements in report relied upon by expert in giving opinion
	 For cases dealing with this subject, see sec. 27.3732.


	27.228  Particular types of statements (cont'd)
	27.2281  Statements of judge and prosecutor in transcript of prior proceeding that is read to jury
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶28, 34-38.

	27.2282  Statements of prosecutor in closing argument relating to facts not supported by evidence and/or of which prosecutor claims personal knowledge
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶39.

	27.2283  Business records
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.2284  Public records
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.2285  Certificate of state laboratory analyst regarding identification of tested substance
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).



	27.23  Out-Of-Court Statements Of Fellow Participant In Crime (i.e., Accomplice) Who Does Not Testify At Trial
	27.231  In general
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 Term, p. 27-1, sec. 27.232.
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 85, sec. 8.562.
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 63, sec. 8.524.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶26-28.
	 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 (Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322.
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.
	 State v. Buelow, 122 Wis. 2d 465, 363 N.W.2d 255 (Ct. App. 1984): 1984 Term, p. 152, sec. 8.631.
	 State v. Thomas, 98 Wis. 2d 166, 295 N.W.2d 784 (Ct. App. 1980): 1980 Term, p. 101, sec. 8.64.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 85, sec. 8.562.

	27.232  Made during course of, and in furtherance of, conspiracy
	 United States v. Inadi, 106 S. Ct. 1121 (1986): 1985 Term, p. 131, sec. 8.6322.
	 For cases dealing generally with the restrictions imposed by the confrontation clause on statements of a co-conspirator, see sec. 27.2267.
	 For cases dealing with the need to show unavailability before admitting statements of a co-conspirator, see sec. 27.22331.
	 For cases dealing with the need to show reliability of a statement of a co-conspirator, see sec. 27.22541.

	27.233  Admitting guilt and implicating defendant
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 Term, p. 27-1, sec. 27.232.
	 Cruz v. New York, 107 S. Ct. 1714 (1987): 1986 Term, p. 177, sec. 8.6832.
	 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 132, sec. 8.642.
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.
	 State v. Myren, 133 Wis. 2d 430, 395 N.W.2d 818 (Ct. App. 1986): 1986 Term, p. 173, sec. 8.6331.

	27.234  Avoiding confrontation problems in admitting, at joint trial of defendant and accomplice, out-of-court statement of accomplice implicating defendant in crime
	27.2341  By instructing jury to consider statement only on question of accomplice's guilt
	 For cases dealing with this subject, see sec. 27.4711.

	27.2342  By redacting accomplice's out-of-court confession to eliminate all references to defendant's existence and then giving instruction limiting jury's consideration of confession to question of accomplice's guilt
	 For cases dealing with this subject, see sec. 27.472.

	27.2343  By redacting accomplice's out-of-court confession to substitute blanks and word "delete" for defendant's proper name and then giving instruction limiting jury's consideration of confession to question of accomplice's guilt
	 For cases dealing with this subject, see sec. 27.473.

	27.2344  By conducting single trial before multiple juries
	 State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. App. 1997): 1997 Term, p. 6-29, sec. 6.9354.

	27.2345  By severing defendant's trial from that of codefendant who made statement
	 For cases dealing with this subject, see sec. 6.9324.


	27.235  When statements of fellow participant interlock with those made by defendant
	27.2351  In general
	 Crawford v. Washington, 124 S. Ct. 1354 (2004).
	 Cruz v. New York, 107 S. Ct. 1714 (1987): 1986 Term, p. 177, sec. 8.6832.
	 Parker v. Randolph, 99 S. Ct. 2132 (1979): 1978 Term, p. 85, sec. 8.562.
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.
	 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 (Ct. App. 1984): 1984 Term, p. 64, sec. 3.3121.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 176, sec. 8.641.

	27.2352  Retroactivity of ruling that confrontation clause is violated by admission of out-of-court statements of fellow participant in crime who does not testify at trial even when statements interlock with those made by the defendant and instruction given to consider statement only on question of accomplice's guilt
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.



	27.24  Hospital, Business And Other Records
	27.241  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 175, sec. 8.652.

	27.242  Hospital records
	 Spikes v. Ohio, 102 S. Ct. 986 (1982): 1981 Term, p. 115, sec. 8.65.
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 98, sec. 8.61.
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶16.
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 27-3, sec. 27.242.

	27.243  Defendant's driving record
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 175, sec. 8.652.


	27.25  Other matters
	27.251  When defendant introduces hearsay statement of unavailable declarant, state's introduction of prior inconsistent statement of declarant, about which defendant had not had prior opportunity to cross-examine declarant, does not violate defendant's right to confrontation
	 For cases dealing with this subject, see sec. 27.2215.

	27.252  Confrontation right limited to witness who is "against" defendant
	27.2521  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.2522  Fact that testimony is inculpatory only when taken together with other evidence does not exempt testimony from confrontation under this limitation
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).


	27.253  Ability of defendant to subpoena witness does not obviate confrontation objection; burden of production of witness for cross-examination is on state, not defendant
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.254  Constitutionality of notice and demand statutes, under which prosecutor provides notice to defendant of intent to use declarant's out-of-court statements, after which defendant is given period to object to admission of statements absent declarant's appearance live at trial
	27.2541  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

	27.2542  Use of such statutes in context of admission of report of state laboratory analyst regarding nature of substance
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).




	27.3  Right To Cross-Examine State's Witnesses
	27.31  General Principles
	27.311  In general
	 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 Term, p. 27-3, sec. 27.33.
	 United States v. Owens, 108 S. Ct. 838 (1988): 1987 Term, p. 27-6, sec. 27.31.
	 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 Term, p. 175, sec. 8.675.
	 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 1985 Term, p. 135, sec. 8.673.
	 Delaware v. Fensterer, 106 S. Ct. 292 (1985): 1985 Term, p. 133, sec. 8.672.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶14.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999): 1998 Term, p. 14-14, sec. 14.321.
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 16-1, sec. 16.142.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 27-4, sec. 27.31.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 76, sec. 5.451.
	 State v. McMorris, 2007 WI App 231, 306 Wis. 2d 79, 742 N.W.2d 322, at ¶28.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶10-11.
	 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 699 N.W.2d 628, at ¶7-8.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶6.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶47.
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶37.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶15-17.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶11.
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.
	 State v. Damaske, 212 Wis. 2d 169, 567 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 6-12, sec. 6.6122.
	 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815.
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 27-3, sec. 27.4311.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212.
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342.
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521.
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 15-8, sec. 15.38.
	 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 (Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33.

	27.312  In exercising right to cross examine witnesses, defendant must comply with established rules of procedure and evidence
	 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 699 N.W.2d 628, at ¶7.

	27.313  No right to cross-examine on irrelevant matters
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.
	 Rogers v. State, 93 Wis. 2d 682, 287 N.W.2d 774 (1980): 1979 Term, p. 106, sec. 8.811.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶47.
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.

	27.314  No right to cross-examine when probative value outweighed by prejudicial effect or other countervailing considerations
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶10.
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342.

	27.315  No right to cross-examine when such cross-examination would be repetitive, obfuscatory, or prejudicial
	 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815.

	27.316  No right to cross-examination that is repetitive and only marginally relevant
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶10.
	 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 699 N.W.2d 628, at ¶7.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶6.

	27.317  Fact that rules of evidence prohibit cross-examination does not necessarily defeat right to engage in that cross-examination under confrontation clause
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.

	27.318  Fundamental inquiry is whether defendant had "opportunity" for effective cross-examination
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶10.
	 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 699 N.W.2d 628, at ¶7.

	27.319  Other general principles
	27.3191  Right to confront and cross-examine is not absolute and may bow to accommodate other legitimate interests in criminal trial process
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶10.



	27.32  Witness's Invocation Of Fifth Amendment Privilege On Cross-Examination
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 101, sec. 8.662.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶51-54.
	 State v. Robinson, 145 Wis. 2d 273, 426 N.W.2d 606 (Ct. App. 1988): 1987 Term, p. 27-8, sec. 27.34.

	27.33  Cross-Examination Of Sexual Assault Victim Regarding Prior Sexual Conduct
	27.331  In general
	 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 Term, p. 27-3, sec. 27.33.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 600 (1990): 1989 Term, p. 20-3, sec. 20.8331.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 (1983): 1983 Term, p. 108, sec. 5.141.
	 State v. Gilbert, 109 Wis. 2d 501, 326 N.W.2d 744 (1982): 1982 Term, p. 84, sec. 5.141.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶11-18.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421.
	 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 (Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833.
	 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 (Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 13-3, sec. 13.3611.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 94, sec. 5.142.
	 State v. Padilla, 110 Wis. 2d 414, 329 N.W.2d 263 (Ct. App. 1982): 1982 Term, p. 84, sec. 5.141.
	 For cases dealing generally with the admissibility of evidence of the prior sexual conduct of a sexual assault victim, see sec. 13.3611.
	 For cases dealing generally with cross-examining a sexual assault victim regarding prior sexual conduct, see sec. 16.15.
	 For cases dealing with the rape shield law, see sec. 20.83.
	 For cases dealing generally with limitations on questioning regarding a victim's prior sexual conduct, see sec. 20.38332.
	 For cases dealing with limitations imposed by the constitutional right to present a defense on the exclusion of evidence of the prior sexual conduct of a sexual assault victim, see sec. 28.52.

	27.332  Cross-examination regarding prior untruthful allegations of sexual assault
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342.

	27.333  Cross-examination designed to elicit alternative source of victim's knowledge of sexual matters
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421.

	27.334  Cross-examination regarding prior sexual conduct with defendant designed to establish motive for alleged false accusation of sexual assault
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.

	27.335  Cross-examination regarding prior sexual assault to show source of injury alleged to have been caused by assault being tried
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.


	27.34  Regarding Matters Affecting Credibility (e.g., Witness's Bias Or Motive For Testifying)
	27.341  In general
	 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 Term, p. 175, sec. 8.672.
	 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 1985 Term, p. 135, sec. 8.673.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶32-33, 37.
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.
	 State v. Lindh, 161 Wis. 2d 324, 468 N.W.2d 168 (1991): 1990 Term, p. 16-2, sec. 16.142, and p. 27-4, sec. 27.31.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶6, 10-22.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶47-57.
	 State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995): 1995 Term, p. 6-30, sec. 6.815.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 107, sec. 5.441.

	27.342  State's dismissal of charges against state's witness prior to witness's testifying at defendant's trial
	 State v. McCall, 202 Wis. 2d 29, 549 N.W.2d 418 (1996): 1995 Term, p. 16-1, sec. 16.1492.

	27.343  Pending prosecution against witness
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶37.

	27.344  Fact that there are pending charges against witness, even though there are no promises of leniency
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶50-57.

	27.345  Witness’s expectation of consideration in return for his testimony
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶33.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶10-22.


	27.35  Regarding Witness's Prior Inconsistent Statement
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 16-1, sec. 16.142.

	27.36  Trial Judge's Traditional Power To Control Scope Of Cross-Examination
	27.361  In general
	 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 Term, p. 28-1, sec. 28.11.
	 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 Term, p. 175, sec. 8.675.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶10-11.

	27.362  Right to limit cross-examination when probative value outweighed by countervailing factors
	 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 Term, p. 27-3, sec. 27.33.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶10.

	27.363  Right to curtail cross-examination that trial court deems insolent, disrespectful, flippant, uncivil, etc.
	 For cases dealing with this subject, see sec. 27.374.


	27.37  Consistency Of Particular Practices With Right To Cross-Examine State's Witnesses
	27.371  Exclusion of defendant from hearing into witness's competency
	 Kentucky v. Stincer, 107 S. Ct. 2658 (1987): 1986 Term, p. 176, sec. 8.676.

	27.372  Limitation on cross-examination by one defendant to avoid confrontation violation as to codefendants
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 86, sec. 8.563.

	27.373  Testimony of expert based on reports, opinions, studies, etc., of others
	27.3731  In general
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶9-31.
	 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 762 N.W.2d 725, at ¶32-37.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶1-23.

	27.3732  Crime lab supervisor who relies on tests performed by another analyst in giving expert opinion as to particular matter (e.g., nature of substance tested, presence of ignitable fluids on material tested, etc.)
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶9-31.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶1-23.


	27.374  Curtailment of cross-examination that trial court deems insolent, disrespectful, flippant, uncivil, etc.
	 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 699 N.W.2d 628, at ¶1-12.

	27.375  Curtailment of cross-examination regarding contents of conversation after witness denies conversation occurred
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶1-18.

	27.376  Curtailment of cross-examination regarding witness's bias
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶1-18.


	27.38  Other Matters
	27.381  Effect of expert witness's inability to recall basis for opinion
	 Delaware v. Fensterer, 106 S. Ct. 292 (1985): 1985 Term, p. 133, sec. 8.672.

	27.382  Confrontation does not require pretrial disclosure of any information useful in cross-examination
	 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 Term, p. 70, sec. 3.812.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶64.
	 For cases dealing with the defendant's right to pretrial access to witness, witness's personal data (e.g., address), or witness's history, see sec. 27.466.

	27.383  Protecting right to confrontation when expert bases opinion on reports, opinions, studies, etc., or others
	 State v. Watson, 227 Wis. 2d 167, 595 N.W.2d 403 (1999): 1998 Term, p. 10-28, sec. 10.72521.
	 For cases dealing with this subject, see sec. 27.373.

	27.384  Defendant's right to perform experiment (e.g., to test victim's ability to identify defendant) on cross-examination of victim or other state's witness
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.



	27.4  Other Matters Relating To Right To Confrontation
	27.41  Applicability Of Confrontation Right At Proceedings Other Than Trial
	27.411  In general
	 State v. Delgado, 215 Wis. 2d 16, 572 N.W.2d 479 (Ct. App. 1997): 1997 Term, p. 8-1, sec. 8.1313.

	27.412  Preliminary examination
	 For cases dealing with this subject, see sec. 6.4611.

	27.413  At hearing on admissibility of evidence
	 State v. Jiles, 2003 WI 66, 262 Wis. 2d 457, 663 N.W.2d 798, at ¶31.
	 State v. Frambs, 157 Wis. 2d 700, 460 N.W.2d 811 (Ct. App. 1990): 1990 Term, p. 15-4, sec. 15.562.

	27.414  At sentencing
	 For cases dealing with this subject, see sec. 9.1397.

	27.415  At postconviction motion
	 For cases dealing with this subject, see sec. 10.1322.

	27.416  Probation and parole revocation hearings
	 For cases dealing with this subject, see sec. 41.316.


	27.42  Waiver Of Confrontation Objection
	27.421  By failure to object
	27.4211  In general
	 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).
	 State v. Gove, 148 Wis. 2d 936, 437 N.W.2d 218 (1989): 1988 Term, p. 27-5, sec. 27.451.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶11.
	 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 (Ct. App. 1995): 1994 Term, p. 27-2, sec. 27.2322.
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 11-5, sec. 11.4221.

	27.4212  Failure to object when statements originally introduced for purpose that did not implicate right to confrontation does not waive confrontation objection so long as defendant objects when statements are about to be put to improper use that violates right to confrontation
	 State v. Hines, 173 Wis. 2d 850, 496 N.W.2d 720 (Ct. App. 1993): 1992 Term, p. 8-12, sec. 8.6232.

	27.4213  Consideration of confrontation issue notwithstanding failure to object
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶11.


	27.422  By failure to object on ground of confrontation
	 State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 2001 Term WCA-105, at ¶37.

	27.423  By objection on ground other than confrontation
	27.4231  In general
	 State v. Nelson, 138 Wis. 2d 418, 406 N.W.2d 385 (1987): 1986 Term, p. 179, sec. 8.691.
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶13.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 27-3, sec. 27.422.

	27.4232  Objection on relevancy grounds does not preserve confrontation issue
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶13.

	27.4233  Hearsay objection does not preserve confrontation issue
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶13.


	27.424  By failure to specify grounds of objection
	 State v. Marks, 194 Wis. 2d 79, 533 N.W.2d 730 (1995): 1994 Term, p. 24-2, sec. 24.813.
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 114, sec. 10.4112.
	 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 834 (Ct. App. 1979): 1979 Term, p. 107, sec. 8.812.

	27.425  By failing to invoke confrontation clause as basis for right to ask question(s) on cross-examination when state objects to question(s)
	 State v. Knighten, 212 Wis. 2d 833, 569 N.W.2d 770 (Ct. App. 1997): 1997 Term, p. 13-2, sec. 13.335.

	27.426  By failure to support argument with legal authority
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 27-5, sec. 27.441.

	27.427  By failure to press argument that witness was not shown to be unavailable
	 State v. Hanna, 163 Wis. 2d 193, 471 N.W.2d 238 (Ct. App. 1991): 1990 Term, p. 27-1, sec. 27.2221.

	27.428  By failure to make adequate offer of proof
	 State v. Echols, 175 Wis. 2d 653, 499 N.W.2d 631 (1993): 1992 Term, p. 16-1, sec. 16.142.
	 State v. Mayhall, 195 Wis. 2d 53, 535 N.W.2d 473 (Ct. App. 1995): 1994 Term, p. 20-8, sec. 20.864.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 27-2, sec. 27.421.

	27.429  By other action or inaction
	27.4291  By failure to call available witness with respect to whose statements defendant raises confrontation objection
	 State v. Brown, 2004 WI App 33, 269 Wis. 2d 750, 676 N.W.2d 555, at ¶14.

	27.4292  By obtaining absence of witness by wrongdoing
	 For cases dealing with this subject, see sec. 27.2217.

	27.4293  By offering statement whose admission defendant contends violates his right to confrontation
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶40.

	27.4294  By failing to demand presence at trial of declarant whose out-of-court statements prosecutor intends to introduce and of which intent prosecutor has given notice under notice and demand statute
	 For cases dealing with this subject, see sec. 27.254.



	27.43  Propriety Of Practices Designed To Alleviate Stress Of Victim Of Sensitive Crime Or Victim Who Is Particularly Vulnerable (e.g., Child)
	27.431  In general
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶54, 57, 59.

	27.432  Shielding witness from defendant's view
	27.4321  By use of screen
	 For cases dealing generally with the use of a screen while a witness is testifying, see sec. 20.38311.
	27.43211  In general
	 Coy v. Iowa, 108 S. Ct. 2798 (1988): 1987 Term, p. 27-8, sec. 27.41.
	 State v. Thomas, 150 Wis. 2d 374, 442 N.W.2d 10 (1989): 1988 Term, p. 27-4, sec. 27.42.
	 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 (1988): 1987 Term, p. 27-10, sec. 27.42.
	 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 519, 724 N.W.2d 649, at ¶1-20.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 27-2, sec. 27.432.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.

	27.43212  United States Supreme Court's Craig decision approving use of screen under specified circumstances was not overruled by Supreme Court's Crawford decision
	 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 519, 724 N.W.2d 649, at ¶5-17.


	27.4322  By use of one-way closed circuit television
	 For cases dealing with this subject, see sec. 27.434.


	27.433  Use of videotaped deposition of victim
	27.4331  In general
	 State v. Thomas, 150 Wis. 2d 374, 442 N.W.2d 10 (1989): 1988 Term, p. 27-4, sec. 27.42.
	 State v. Thomas, 144 Wis. 2d 876, 425 N.W.2d 641 (1988): 1987 Term, p. 27-10, sec. 27.42.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 27-2, sec. 27.432.
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 27-3, sec. 27.4311.
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 27-4, sec. 27.411.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.
	 State v. Lindner, 142 Wis. 2d 783, 419 N.W.2d 352 (Ct. App. 1987): 1987 Term, p. 27-5, sec. 27.2226.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.
	 For cases dealing generally with the limitations imposed by the confrontation clause on the use of videotaped depositions, see sec. 27.2262.
	 For cases dealing generally with the use of a videotaped deposition of a witness, see sec. 20.3832.

	27.4332  Fact that deposition conducted by former attorney no longer representing defendant has no constitutional significance
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 27-3, sec. 27.4311.


	27.434  Limiting cross-examination of victim
	27.4341  In general
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.4331.
	 For cases dealing generally with limiting the cross-examination of witnesses, see sec. 20.38331.

	27.4342  Precluding questioning regarding victim's prior sexual conduct (including prior sexual assault on victim)
	 For cases dealing with this subject, see sec. 27.33.


	27.435  Allowing witness to testify at trial outside of defendant's physical presence by one-way closed circuit television
	 Maryland v. Craig, 110 S. Ct. 3157 (1990): 1989 Term, p. 27-5, sec. 27.41.
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶11.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶4.
	 For cases dealing generally with allowing witness to testify at trial outside of defendant's physical presence by one-way closed circuit television, see sec. 20.3834.

	27.436  Permitting young child-witness to testify while sitting in adult's (e.g., relative's) lap
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶12.
	 For cases dealing generally with this subject, see sec. 20.3835.


	27.44  Harmless Error
	27.441  Applicability of harmless error analysis to denial of right
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 27-3, sec. 27.41.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 Olden v. Kentucky, 109 S. Ct. 480 (1988): 1988 Term, p. 27-3, sec. 27.33.
	 Coy v. Iowa, 108 S. Ct. 2798 (1988): 1987 Term, p. 27-8, sec. 27.41.
	 Lee v. Illinois, 106 S. Ct. 2056 (1986): 1985 Term, p. 136, sec. 8.683.
	 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 1985 Term, p. 135, sec. 8.673.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶39.
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶59.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶28.
	 State v. Williams, 2002 WI 118, 256 Wis. 2d 56, 652 N.W.2d 391, 2002 Term WSC-1, at ¶2.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶21.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶26.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶58, 61.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶22.
	 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 702 N.W.2d 850, at ¶12-13.
	 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 699 N.W.2d 628, at ¶13.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶16.
	 State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 1996): 1996 Term, p. 11-6, sec. 11.4912.
	 State v. Lomprey, 173 Wis. 2d 209, 495 N.W.2d 172 (Ct. App. 1992): 1992 Term, p. 27-4, sec. 27.2232.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 27-7, sec. 27.44.
	 State v. Conley, 141 Wis. 2d 384, 416 N.W.2d 69 (Ct. App. 1987): 1987 Term, p. 27-9, sec. 27.41.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 201, sec. 10.633.

	27.442  Test of harmless error
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶21.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶58, 61.

	27.443  Factors to be considered in harmless-error analysis
	27.4431  In general
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶22.

	27.4432  Fact that trial court struck evidence and gave jury admonitory instruction to disregard evidence
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶59.


	27.444  Finding of harmless error under particular circumstances
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶22.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶59-61.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶23.

	27.445  Standard of appellate review of trial court's finding of harmless error
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶22.


	27.45  Appellate Review Of Confrontation Issues
	27.451  In general
	 Lilly v. Virginia, 119 S. Ct. 1887 (1999): 1998 Term, p. 27-1, sec. 27.232.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶21.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶24.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶39.
	 State v. Swope, 2008 WI App 175, 315 Wis. 2d 120, 762 N.W.2d 725, at ¶33.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶10.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶7.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶42.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶13.
	 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 702 N.W.2d 850, at ¶9.
	 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 699 N.W.2d 628, at ¶8.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶12.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶7-8.
	 State v. Tomlinson, 2001 WI App 212, 247 Wis. 2d 682, 635 N.W.2d 201, 2001 Term WCA-68, at ¶23.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶17.
	 State v. Ballos, 230 Wis. 2d 495, 602 N.W.2d 117 (Ct. App. 1999): 1999 Term, p. 20-4, sec. 20.854.
	 State v. Street, 202 Wis. 2d 533, 551 N.W.2d 830 (Ct. App. 1996): 1995 Term, p. 27-2, sec. 27.441.
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 27-3, sec. 27.4311.

	27.452  Standard of review
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶19.
	 State v. Nelis, 2007 WI 58, 300 Wis. 2d 415, 733 N.W.2d 619, at ¶27.
	 State v. Jensen, 2007 WI 26, 299 Wis. 2d 267, 727 N.W.2d 518, at ¶22.
	 State v. Manuel, 2005 WI 75, 281 Wis. 2d 554, 697 N.W.2d 811, at ¶25.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶22.
	 State v. Hale, 2005 WI 7, 277 Wis. 2d 593, 691 N.W.2d 637, at ¶41.
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶10.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶21.
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶24.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶10.
	 State v. Vogelsberg, 2006 WI App 228, 297 Wis. 2d 519, 724 N.W.2d 649, at ¶3.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶13.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶19.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶10, 18.
	 State v. Barton, 2006 WI App 18, 289 Wis. 2d 206, 709 N.W.2d 93, at ¶7.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶42.
	 State v. Hemphill, 2005 WI App 248, 287 Wis. 2d 600, 707 N.W.2d 313, at ¶9.
	 State v. Savanh, 2005 WI App 245, 287 Wis. 2d 876, 707 N.W.2d 549, at ¶17.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶13.
	 State v. Smith, 2005 WI App 152, 284 Wis. 2d 798, 702 N.W.2d 850, at ¶9.
	 State v. Seymer, 2005 WI App 93, 281 Wis. 2d 739, 699 N.W.2d 628, at ¶8.
	 State v. Manuel, 2004 WI App 111, 275 Wis. 2d 146, 685 N.W.2d 525, at ¶17.
	 State v. Hale, 2003 WI App 238, 268 Wis. 2d 171, 672 N.W.2d 130, at ¶12.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶7.
	 State v. Bintz, 2002 WI App 204, 257 Wis. 2d 177, 650 N.W.2d 913, 2002 Term WCA-50, at ¶6.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶48.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 27-1, sec. 27.22321.


	27.46  Other Matters
	27.461  Refusal of witness against defendant to answer question because of fear
	 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 (Ct. App. 1983): 1983 Term, p. 89, sec. 4.361.

	27.462  Loss of confrontation through destruction of material evidence
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 206, sec. 11.421.

	27.463  Confrontation clause does not apply to out-of-court statement not offered for truth of the matter asserted
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	28.151  Denial of right to present defense by appellate court's recognition, on appeal from judgment of conviction, of new element of offense of which defendant was previously unaware and, with respect to which, he therefore was unable to present a defense at time of trial
	 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 714 N.W.2d 238, at ¶5-8.

	28.152  Right to present defense not denied by trial court's requiring defendant to make offer of proof before he or she is permitted to introduce evidence
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶38.



	28.2  When Defense Witness Invokes Fifth Amendment
	28.21  Sustaining Defense Witness's Invocation Of Fifth Amendment Privilege
	28.211  In general
	 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 256 (1984): 1984 Term, p. 156, sec. 8.791.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 101, sec. 8.662.
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.
	 State v. Whitaker, 167 Wis. 2d 247, 481 N.W.2d 649 (Ct. App. 1992): 1991 Term, p. 28-1, sec. 28.211.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 28-1, sec. 28.21.
	 State v. Harris, 92 Wis. 2d 836, 285 N.W.2d 917 (Ct. App. 1979): 1979 Term, p. 106, sec. 8.73.
	 For cases dealing generally with the sustaining of a witness's invocation of the privilege against self-incrimination, see sec. 24.21.

	28.212  No right to immunize witness to obtain testimony
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 101, sec. 8.662.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 82, sec. 8.524.
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 28-1, sec. 28.212.
	 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 (Ct. App. 1979): 1978 Term, p. 82, sec. 8.524.
	 For cases dealing generally with supplanting the privilege against self-incrimination by a grant of immunity, see sec. 24.7.

	28.213  Defendant's right to new trial when defense witness who invokes fifth amendment privilege at defendant's trial later states that he is willing to testify without invoking privilege
	 For cases dealing with the question of whether a defendant is entitled to a new trial on the basis of newly discovered evidence when a defense witness who has invoked his fifth amendment privilege and refused to testify at the defendant's trial later states a willingness to testify at a new trial without invoking his fifth amendment privilege, see sec. 10.12311.


	28.22  Striking Testimony Of Defense Witness Who Invokes Fifth Amendment On Cross-Examination
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 97, sec. 8.54.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 40, sec. 4.37.
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 47, sec. 4.37.
	 For cases dealing generally with striking the testimony of a witness who invokes fifth amendment privilege, see sec. 20.3523.

	28.23  No Right To Require Defense Witness To Invoke Fifth Amendment Privilege In Presence Of Jury
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Johnson, 181 Wis. 2d 470, 510 N.W.2d 811 (Ct. App. 1993): 1993 Term, p. 15-2, sec. 15.442.
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521.

	28.24  No Right To Have Jury Instructed That Adverse Inference May Be Drawn From Defense Witness's Invocation To Fifth Amendment Privilege
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Heft, 178 Wis. 2d 823, 505 N.W.2d 437 (Ct. App. 1993): 1993 Term, p. 20-10, sec. 20.3521.


	28.3  Exclusion Of Hearsay Evidence Offered By Defendant
	28.31  In General
	 Holmes v. South Carolina, 126 S. Ct. 1727 (2006).
	 United States v. Scheffer, 118 S. Ct. 1261 (1998): 1997 Term, p. 28-1, sec. 28.31.
	 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 Term, p. 28-1, sec. 28.121.
	 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, p. 28-2, sec. 28.31.
	 Green v. Georgia, 99 S. Ct. 2150 (1979): 1979 Term, p. 104, sec. 8.72.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶157-172, 185-193.
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶33-34.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶69-73.
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 276 (1987): 1987 Term, p. 15-3, sec. 15.412.
	 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 256 (1984): 1984 Term, p. 151, sec. 8.52.
	 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 (1983): 1982 Term, p. 138, sec. 8.52.
	 State v. Brown, 96 Wis. 2d 238, 291 N.W.2d 528 (1980): 1979 Term, p. 105, sec. 8.72.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 105, sec. 8.72.
	 State v. King, 2005 WI App 224, 287 Wis. 2d 756, 706 N.W.2d 181, at ¶9.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶20-24.
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 28-1, sec. 28.31.
	 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393.
	 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52.
	 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 (Ct. App. 1982): 1982 Term, p. 139, sec. 8.52.
	 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 (Ct. App. 1982): 1981 Term, p. 114, sec. 8.52.
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 105, sec. 8.72.
	 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. App. 1978): 1978 Term, p. 82, sec. 8.522.

	28.32  Exclusion Of Particular Types Of Hearsay
	28.321  Hearsay statement against declarant's penal interest exculpating defendant
	 Green v. Georgia, 99 S. Ct. 2150 (1979): 1979 Term, p. 104, sec. 8.72.
	 State v. Tucker, 2003 WI 12, 259 Wis. 2d 484, 657 N.W.2d 374, 2002 Term WSC-22, at ¶33-34.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶69-73.
	 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 276 (1987): 1987 Term, p. 15-3, sec. 15.412.
	 State v. McConnohie, 121 Wis. 2d 57, 358 N.W.2d 256 (1984): 1984 Term, p. 151, sec. 8.52.
	 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 (1983): 1982 Term, p. 138, sec. 8.52.
	 State v. Brown, 96 Wis. 2d 238, 291 N.W.2d 528 (1980): 1979 Term, p. 105, sec. 8.72.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 105, sec. 8.72.
	 State v. Malcom, 2001 WI App 291, 249 Wis. 2d 403, 638 N.W.2d 918, 2001 Term WCA-178, at ¶11.
	 State v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 432 (Ct. App. 1987): 1986 Term, p. 156, sec. 8.3393.
	 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52.
	 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 (Ct. App. 1982): 1981 Term, p. 114, sec. 8.52.
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 105, sec. 8.72.
	 State v. Brown, 85 Wis. 2d 341, 270 N.W.2d 87 (Ct. App. 1978): 1978 Term, p. 82, sec. 8.522.

	28.322  Defendant's hearsay statement
	 State v. Pepin, 110 Wis. 2d 431, 328 N.W.2d 898 (Ct. App. 1982): 1982 Term, p. 139, sec. 8.52.

	28.323  Hearsay statement regarding complainant's sexual behavior prior to alleged assault when expert testified that complainant's post-assault behavior was consistent with that of child sexual assault victims
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶20-24.



	28.4  Exclusion Of Expert Testimony And Scientific Evidence Offered By Defendant
	28.41  General Principles For Determining When Defendant Has Constitutional Right To Present Expert Testimony And Scientific Evidence
	28.411  In general
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶5, 27-28.
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶27, 35.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶70.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73.
	 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 324, 761 N.W.2d 7, at ¶7-9.


	28.42  Psychiatric Evidence Relating To Defendant's State Of Mind
	28.421  In guilt phase of trial, offered, e.g., to negate mental element of offense
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 18-4, sec. 18.5312.
	 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 (1985): 1984 Term, p. 115, sec. 5.8421.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842.
	 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 (Ct. App. 1984): 1983 Term, p. 175, sec. 8.55.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 87, sec. 5.841.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 139, sec. 11.2121 and p. 142, sec. 11.243.
	 For cases dealing generally with the admission of psychiatric evidence relating to the defendant's state of mind in guilt phase of trial, see sec. 18.53.

	28.422  In insanity phase of trial
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 For cases dealing generally with the admission of psychiatric evidence relating to the defendant's state of mind in insanity phase of trial, see sec. 18.54.


	28.43  Polygraph Evidence
	 Holmes v. South Carolina, 126 S. Ct. 1727 (2006).
	 United States v. Scheffer, 118 S. Ct. 1261 (1998): 1997 Term, p. 28-1, sec. 28.42.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 98, sec. 8.56.
	 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 (1978): 1978 Term, p. 62, sec. 5.83.
	 For cases dealing generally with the admissibility of polygraph evidence, see sec. 18.3.

	28.44  Expert Testimony On Identification
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶26-37.
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 18-2, sec. 18.523.
	 State v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988): 1988 Term, p. 18-3, sec. 18.512.
	 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 (Ct. App. 1984): 1983 Term, p. 131, sec. 5.882.
	 For cases dealing generally with the admission of expert testimony relating to the credibility of an identification, see sec. 20.812.

	28.45  Other Expert Testimony And Scientific Evidence
	28.451  Expert testimony on sleep when defendant accused of sexually assaulting unconscious victim
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.

	28.452  Expert opinion regarding whether victim could have slept through sexual assault
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.

	28.453  Blood-alcohol chart
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 13-2, sec. 13.3614.

	28.454  Defendant's "psycho-social" history
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.

	28.455  Expert testimony regarding recantation of sexual assault victim
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶27, 30-32.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73.

	28.456  Expert testimony regarding reliability of interview technique used with child sexual assault victim
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶27, 30-32.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶30-73.

	28.457  Expert testimony regarding defendant's blood alcohol content based, in part, on preliminary breath test
	 For cases dealing with this subject, see sec. 44.5652.



	28.5  Exclusion Of Other Types Of Evidence Offered By Defendant
	28.51  Evidence Offered To Show That Someone Other Than Defendant Committed Crime Charged
	28.511  In general
	 Holmes v. South Carolina, 126 S. Ct. 1727 (2006).
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶23-30.
	 State v. Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 (Ct. App. 1994): 1994 Term, p. 13-6, sec. 13.3811.
	 For cases dealing generally with the admissibility of evidence tending to show that someone other than the defendant committed the crime charged, see sec. 13.381.

	28.512  Evidence of motive and opportunity for others to commit crime with which defendant is charged
	 State v. Denny, 120 Wis. 2d 614, 357 N.W.2d 12 (Ct. App. 1984): 1984 Term, p. 118, sec. 5.893.

	28.513  Evidence, in case raising defense of mistaken identity, of other suspects matching defendant's description
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61.

	28.514  Victim's reaction upon seeing photograph of person who defendant claims was assailant
	 State v. Whittemore, 166 Wis. 2d 127, 479 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 28-2, sec. 28.51.

	28.515  In case involving charges of numerous burglaries occurring about the same time and in same area, evidence that defendant was identified by victim of similar burglary at about same time and in same area, but identification was mistaken because defendant was incarcerated at time of that burglary
	 State v. Davis, 2006 WI App 23, 289 Wis. 2d 398, 710 N.W.2d 514, at ¶23-30.

	28.516  Right to present defense is violated by evidence rule under which defendant may not introduce proof of third-party guilt if prosecution has introduced forensic evidence that, if believed, strongly supports guilt
	 Holmes v. South Carolina, 126 S. Ct. 1727 (2006).


	28.52  Evidence Of Victim's Prior Sexual Conduct In Sexual Assault Prosecution (Including Prior Sexual Assaults On Victim)
	28.521  In general
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶11-29.
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶18-29.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. DeSantis, 155 Wis. 2d 774, 456 N.W.2d 600 (1990): 1989 Term, p. 20-3, sec. 20.8331.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988): 1988 Term, p. 13-3, sec. 13.3612.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶11-18.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶1-31.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821.
	 State v. Wirts, 176 Wis. 2d 174, 500 N.W.2d 317 (Ct. App. 1993): 1992 Term, p. 25-3, sec. 25.2121.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51.
	 State v. Pulizzano, 148 Wis. 2d 190, 434 N.W.2d 807 (Ct. App. 1988): 1988 Term, p. 20-4, sec. 20.833.
	 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 (Ct. App. 1988): 1987 Term, p. 27-6, sec. 27.33.
	 For cases dealing generally with the admissibility of evidence of the prior sexual conduct of a sexual assault victim, see sec. 13.3611.
	 For cases dealing with cross-examination regarding the complainant's prior sexual conduct in sex crimes case, see sec. 16.15.
	 For cases dealing generally with the rape shield law, see sec. 20.83.
	 For cases dealing generally with limitations on questioning regarding a victim's prior sexual conduct, see sec. 20.38332.
	 For cases dealing with the limitations imposed by the constitutional right of confrontation on the exclusion of evidence of the prior sexual conduct of a sexual assault victim, see sec. 27.33.

	28.522  Evidence of victim's prior sexual conduct with defendant to establish motive for alleged false allegation of sexual assault
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.

	28.523  Evidence of prior sexual assault on child-victim to show victim's alternative source of sexual knowledge
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.

	28.524  Evidence of prior sexual assault on victim to show source of physical injury allegedly caused by sexual assault being tried
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.

	28.525  Evidence of complainant's sexual behavior prior to alleged assault when expert has testified that post-assault behavior was consistent with that of child sexual assault victim
	 State v. Dunlap, 2002 WI 19, 250 Wis. 2d 466, 640 N.W.2d 112, 2001 Term WSC-58, at ¶18-29.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶1-31.

	28.526  Other and related matters
	 For cases dealing generally with the admissibility of evidence of the prior sexual conduct of a sexual assault victim, see sec. 13.3611.
	 For cases dealing with cross-examination regarding the complainant's prior sexual conduct in sex crimes case, see sec. 16.15.
	 For cases dealing generally with the rape shield law, see sec. 20.83.
	 For cases dealing generally with limitations on questioning regarding a victim's prior sexual conduct, see sec. 20.38332.
	 For cases dealing with the limitations imposed by the constitutional right of confrontation on the exclusion of evidence of the prior sexual conduct of a sexual assault victim, see sec. 27.33.


	28.53  Evidence That Defendant Was Acquitted Of Related Crime
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 98, sec. 8.571.
	 For cases dealing generally with the admissibility of evidence that the defendant was acquitted of a related crime, see sec. 13.383.

	28.54  Evidence In Drunk Driving Case That Defendant Asked For, But Was Denied, Alternative Test
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 210, sec. 13.6342.

	28.55  Evidence Concerning Physical And Psychological Environment In Which Defendant's Confession Was Obtained, Offered To Show That Confession Was Unreliable
	 Holmes v. South Carolina, 126 S. Ct. 1727 (2006).
	 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 Term, p. 130, sec. 8.572.

	28.56  Evidence Of Department's Failure To Conduct Periodic Reexamination In Court Hearing On Whether Sex Crimes Commitment Should Be Continued
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 116, sec. 6.6423.

	28.57  Evidence Regarding Violent Character And Prior Violent Acts Of Victim When Defendant Claims Self-Defense
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶22-24.
	 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 (Ct. App. 1984): 1983 Term, p. 175, sec. 8.572.
	 For cases dealing generally with the admissibility of evidence regarding the violent character and prior violent acts of the victim when the defendant claims self-defense, see secs. 40.341 and 40.342.

	28.58  Other Evidence
	28.581  Hypnotically-Refreshed Testimony
	 Holmes v. South Carolina, 126 S. Ct. 1727 (2006).
	 United States v. Scheffer, 118 S. Ct. 1261 (1998): 1997 Term, p. 28-7, sec. 28.54.
	 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 Term, p. 183, sec. 8.95.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121.

	28.582  Prior inconsistent statement of state's witness
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶5-16.

	28.583  In prosecution for misconduct in public office, evidence that others were engaging in same conduct (e.g., using state resources to promote candidate for office) or that defendant believed others were engaging in same conduct
	 For cases dealing with this subject, see secs. 35.23342 and 35.23343.


	28.59  Other Evidence (cont'd)
	28.591  Defendant's mental health history
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 20-8, sec. 20.842.

	28.592  Evidence that defendant has not engaged in other criminal conduct
	28.5921  In general
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.

	28.5922  Evidence that defendant has not sexually assaulted other available children in prosecution for sexual assault of a child
	 State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995): 1994 Term, p. 14-3, sec. 14.221.


	28.593  Evidence of sexual assault victim's prior untruthful allegations of sexual assault
	 State v. Olson, 179 Wis. 2d 715, 508 N.W.2d 616 (Ct. App. 1993): 1993 Term, p. 20-15, sec. 20.8342.

	28.594  Defendant's "psycho-social" history
	 For cases dealing with this subject, see sec. 28.454.

	28.595  Evidence of intoxication offered to show defendant did not have mental state that is element of crime
	 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 Term, p. 28-2, sec. 28.51.

	28.596  Evidence offering explanation or defendant's failure to testify
	 State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 638 (Ct. App. 1997): 1997 Term, p. 13-13, sec. 13.382.

	28.597  Testimony from co-defendants or co-participants in crime
	 Holmes v. South Carolina, 126 S. Ct. 1727 (2006).
	 United States v. Scheffer, 118 S. Ct. 1261 (1998): 1997 Term, p. 28-8, sec. 28.55.

	28.598  Evidence of defendant's incarceration to establish defense of inability to pay in prosecution for failure to support
	 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 38.65121.

	28.599  Evidence regarding violent character and prior violent acts of victim when defendant claims self-defense
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶22-24.



	28.6  Other Matters Relating To Right To Present A Defense
	28.61  Accused's Right To Testify In Own Behalf
	 For cases dealing with this subject, see sec. 30.6.

	28.62  Prosecutor's And Other Government Agencies' Interference With Defendant's Right To Present Witnesses In His Defense
	28.621  Prosecutorial Intimidation Of Defense Witnesses
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 82, sec. 8.525.
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.
	 For cases dealing generally with defense access to witnesses, see sec. 8.83.
	 For cases dealing with due process limitations on a prosecutor's intimidation of defense witnesses, see sec. 22.4534.

	28.622  Deportation Of Material Witness
	 For cases dealing with this subject, see sec. 22.422.


	28.63  Waiver Of Right To Present Evidence In One's Defense
	28.631  In general
	28.632  Need for "informed and knowing" waiver of right
	 Schriro v. Landrigan, 127 S. Ct. 1933 (2007).


	28.64  Accused's Right Of Access To Witnesses And Evidence In Order To Effectuate Right To Present Witnesses In His Defense
	28.641  Right to pretrial discovery and access to witnesses and evidence in general
	 State v. Speese, 199 Wis. 2d 597, 545 N.W.2d 510 (1996): 1995 Term, p. 11-15, sec. 11.721.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.
	 State v. Mainiero, 189 Wis. 2d 80, 525 N.W.2d 304 (Ct. App. 1994): 1994 Term, p. 6-24, sec. 6.8922.
	 State v. Maday, 179 Wis. 2d 346, 507 N.W.2d 365 (Ct. App. 1993): 1993 Term, p. 28-2, sec. 28.642.
	 For cases dealing generally with a defendant's constitutional right to pretrial discovery, see sec. 6.891.

	28.642  Right to hire expert witness at state's expense
	28.6421  In general
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 28.6441.
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 28-2, sec. 28.61.

	28.6422  Child psychologist
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 28.6441.

	28.6423  Pediatrician
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 28.6441.

	28.6424  Psychiatrist
	 For cases dealing with the defendant's right to the services of a psychiatrist to testify on his behalf, see sec. 6.6422.


	28.643  Right of access to victim's mental health treatment records
	 For cases dealing with this subject, see secs. 6.8921 and 6.893.

	28.644  Right to pretrial psychological examination of victim
	28.6441  In general
	 For cases dealing with this subject, see sec. 6.89171.

	28.6442  When state gives notice it intends to introduce evidence generated by psychological examination of the victim by state's experts
	 For cases dealing with this subject, see sec. 6.89172.

	28.6443  When state uses psychological examination of victim to obtain order allowing victim to testify through videotaped deposition
	 For cases dealing with this subject, see sec. 6.89174.

	28.6444  When state introduces evidence that sexual assault victim's post-assault behavior is consistent with that of sexual assault victim
	 For cases dealing with this subject, see sec. 6.89173.


	28.645  Accused's right to services of psychiatrist to testify on his behalf
	 For cases dealing with this subject, see sec. 6.6422.

	28.646  Defendant's right to have trial court make in camera inspection of documents or records (e.g., victim's mental health treatment records) that are privileged or protected or in the possession of third parties to determine whether they contain evidence necessary to effectuate defendant's right to present witnesses in his defense
	 For cases dealing with this subject, see sec. 6.893.


	28.65  Harmless error
	28.651  Applicability of harmless error analysis to denial of right
	28.6511  In general
	 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 Term, p. 130, sec. 8.591.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶26.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶16.

	28.6512  Harmless error rule is not applicable where exclusion of evidence deprived defendant of necessary element of defense
	 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 38.65121.


	28.652  Finding of harmless error under particular circumstances
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶27-29.


	28.66  Right To Compulsory Process
	 For cases dealing with this subject, see sec. 30.8.

	28.67  Precluding Defense Witness's Testimony As Sanction For Notice Or Discovery Violation
	28.671  In general
	 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 Term, p. 28-1, sec. 28.121.
	 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 Term, p. 28-2, sec. 28.611.
	 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, p. 28-2, sec. 28.61.
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶40-46.

	28.672  Failure to provide notice of alibi
	 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 Term, p. 28-2, sec. 28.611.
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶18-23.

	28.673  Failure to provide witness's report
	 Michigan v. Lucas, 111 S. Ct. 1743 (1991): 1990 Term, p. 28-2, sec. 28.611.

	28.674  Failure to identify defense witnesses in response to pretrial discovery request
	 For cases dealing with this subject, see sec. 6.8642.

	28.675  Failure to timely disclose name of witness prior to trial
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶18-23.

	28.676  Failure to provide notice of intent to introduce evidence of victim's prior sexual conduct
	 For cases dealing with this subject, see sec. 20.8312.

	28.677  Failure to comply with order to disclose evidence defendant intends to introduce to support claim of self-defense
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶40-46.


	28.68  Appellate Review Of Issues Relating To Right To Present A Defense
	 State v. Muckerheide, 2007 WI 5, 298 Wis. 2d 553, 725 N.W.2d 930, at ¶18.
	 State v. Shomberg, 2006 WI 9, 288 Wis. 2d 1, 709 N.W.2d 370, at ¶26.
	 State v. Knapp, 2003 WI 121, 265 Wis. 2d 278, 666 N.W.2d 881, at ¶29, 173, 185.
	 State v. St. George, 2002 WI 50, 252 Wis. 2d 499, 643 N.W.2d 777, 2001 Term WSC-97, at ¶16, 49.
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 20-5, sec. 20.832.
	 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 324, 761 N.W.2d 7, at ¶7.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶9.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶22.
	 State v. Rockette, 2006 WI App 103, 294 Wis. 2d 611, 718 N.W.2d 269, at ¶33.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶13.
	 State v. Wright, 2003 WI App 252, 268 Wis. 2d 694, 673 N.W.2d 386, at ¶42.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶44.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶17.
	 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 38.65121.
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-19, sec. 14.321.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.

	28.69  Other Matters
	28.691  No right to have co-defendant tried first or separately so he will testify at defendant's trial
	 State v. Brown, 114 Wis. 2d 554, 338 N.W.2d 857 (Ct. App. 1983): 1983 Term, p. 64, sec. 3.3121.
	 State v. Anastas, 107 Wis. 2d 270, 320 N.W.2d 15 (Ct. App. 1982): 1981 Term, p. 70, sec. 4.8231.
	 For cases dealing generally with the order in which severed defendants will be tried, see sec. 6.982.

	28.692  Failure to submit critical defense exhibits to jury
	 State v. Johnson, 118 Wis. 2d 472, 348 N.W.2d 196 (Ct. App. 1984): 1983 Term, p. 96, sec. 4.62.

	28.693  Trial court does not deny right to present defense by simply sustaining objections to form of questions asked by defense counsel attempting to elicit defense
	 State v. De Mars, 171 Wis. 2d 666, 492 N.W.2d 642 (Ct. App. 1992): 1992 Term, p. 28-2, sec. 28.61.

	28.694  Right to present a defense may be violated by amendment of information on day of trial
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.

	28.695  Defendant's right to disclosure of exculpatory evidence in possession of prosecutor or other entity
	 For cases dealing with this subject, see sec. 6.81.

	28.696  Right to present defense not violated by enforcement of pretrial discovery rules
	28.6961  In general
	28.6962  Rule requiring defendant to provide prosecutor with defense expert's findings or subject matter of defense expert's testimony
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.


	28.697  Enforcement of state "voucher rule," which bars parties from impeaching their own witnesses
	 Holmes v. South Carolina, 126 S. Ct. 1727 (2006).
	 United States v. Scheffer, 118 S. Ct. 1261 (1998): 1997 Term, p. 28-1, sec. 28.31.

	28.698  Ways in which defendant can gather information and evidence to use in his defense
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶21.




	Chapter 29  Right to be Free from Double Jeopardy
	29.1  General Principles Relating To Double Jeopardy
	29.11  Federal Constitutional Provisions, And Its Interpretation By United States Supreme Court, Is Applicable And Controls Interpretation Of State Constitutional Provision
	29.111  In general
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 36, sec. 3.611.
	 Illinois v. Vitale, 100 S. Ct. 2260 (1980): 1979 Term, p. 36, sec. 3.61.
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶15.
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶33.
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶21.
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶18.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶15.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶19.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 29-1, sec. 29.111.
	 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 329 (1998): 1997 Term, p. 35-10, sec. 35.4221.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 29-1, sec. 29.11.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-1, sec. 29.11.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-7, sec. 29.4112.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Turley, 128 Wis. 2d 39, 381 N.W.2d 309 (1986): 1985 Term, p. 51, sec. 3.611.
	 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 (1985): 1985 Term, p. 52, sec. 3.611.
	 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 145 (1985): 1984 Term, p. 66, sec. 3.611.
	 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 96 (1984): 1983 Term, p. 66, sec. 3.611.
	 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 470 (1983): 1983 Term, p. 67, sec. 3.611.
	 State v. Jackson, 110 Wis. 2d 548, 329 N.W.2d 182 (1983): 1982 Term, p. 54, sec. 3.611.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 36, sec. 3.61.
	 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 (1979): 1978 Term, p. 32, sec. 3.61.
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶5.
	 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 840, 718 N.W.2d 281, at ¶11.
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶13.
	 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 650 N.W.2d 844, 2002 Term WCA-53, at ¶8.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶11.
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶32.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶21.
	 State v. Willett, 2000 WI App 212, 238 Wis. 2d 621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶4.
	 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622.
	 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 (Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.11.
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 29-3, sec. 29.223.
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 29-5, sec. 29.4331.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-1, sec. 29.11.
	 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 29.4314.
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-1, sec. 29.11.
	 State v. Harris, 161 Wis. 2d 758, 469 N.W.2d 207 (Ct. App. 1991): 1990 Term, p. 29-3, sec. 29.432.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 29-1, sec. 29.11.
	 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 (Ct. App. 1987): 1986 Term, p. 64, sec. 3.611.
	 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 (Ct. App. 1983): 1983 Term, p. 67, sec. 3.611.
	 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 506 (Ct. App. 1983): 1983 Term, p. 67, sec. 3.611.
	 State v. Dean, 111 Wis. 2d 361, 330 N.W.2d 630 (Ct. App. 1983): 1982 Term, p. 54, sec. 3.611.
	 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 155 (Ct. App. 1982): 1982 Term, p. 54, sec. 3.611.
	 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 (Ct. App. 1981): 1980 Term, p. 36, sec. 3.611.
	 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 (Ct. App. 1981): 1980 Term, p. 36, sec. 3.611.
	 State v. North, 91 Wis. 2d 507, 283 N.W.2d 457 (Ct. App. 1979): 1979 Term, p. 36, sec. 3.61.
	 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 (Ct. App. 1979): 1978 Term, p. 32, sec. 3.61.
	 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 (Ct. App. 1978): 1978 Term, p. 32, sec. 3.61.

	29.112  Grady v. Corbin rejected and United States v. Dixon embraced as statement of protection afforded by state constitution
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.

	29.113  Court of appeals will not fashion stricter interpretation of Wisconsin's double jeopardy provision than that given to federal provision
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.


	29.12  Purpose Of Double Jeopardy Clause; Interests Embodied In, And Served By, Double Jeopardy Clause
	 Yeager v. United States, 129 S. Ct. 2360 (2009).
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 29-1, sec. 29.12.
	 Grady v. Corbin, 110 S. Ct. 2084 (1990): 1989 Term, p. 29-1, sec. 29.12.
	 Justices of Boston Municipal Court v. Lydon, 104 S. Ct. 1805 (1984): 1983 Term, p. 67, sec. 3.612.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 36, sec. 3.612.
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶10, 22.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶15.
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶8.
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-7, sec. 29.4112.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 145 (1985): 1984 Term, p. 66, sec. 3.612.
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	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶23.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶11.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶24.
	 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 N.W.2d 34, 2000 Term WCA-121, at ¶10.
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	 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 (Ct. App. 1987): 1986 Term, p. 64, sec. 3.612.
	 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 (Ct. App. 1981): 1980 Term, p. 36, sec. 3.612.

	29.13  Scope Of Double Jeopardy Protection In General
	29.131  In general
	 Monge v. California, 118 S. Ct. 2246 (1998): 1997 Term, p. 29-1, sec. 29.13.
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	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 29-1, sec. 29.13.
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	 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, p. 70, sec. 3.663.
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	 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 470 (1983): 1983 Term, p. 68, sec. 3.615.
	 State v. Bohacheff, 114 Wis. 2d 402, 338 N.W.2d 466 (1983): 1983 Term, p. 232, sec. 12.7621.
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	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶13.
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶5.
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶15.
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶5.
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶7.
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶7.
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶7.
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶18.
	 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 620 N.W.2d 435, 2000 Term WCA-111, at ¶4.
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶5.
	 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶4.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 (Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.
	 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 (Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793.
	 In Interest of Craig S.G., 209 Wis. 2d 65, 561 N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, sec. 29.788.
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.
	 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 (Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785.
	 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787.
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-3, sec. 6.1713.
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.
	 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 29.4314.
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.
	 State v. Harris, 161 Wis. 2d 758, 469 N.W.2d 207 (Ct. App. 1991): 1990 Term, p. 29-3, sec. 29.432.
	 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 497 (Ct. App. 1990): 1989 Term, p. 29-1, sec. 29.13.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 29-1, sec. 29.13.
	 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 (Ct. App. 1987): 1986 Term, p. 64, sec. 3.615.
	 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 506 (Ct. App. 1983): 1983 Term, p. 72, sec. 3.6914.
	 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 155 (Ct. App. 1982): 1982 Term, p. 55, sec. 3.615.
	 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 (Ct. App. 1981): 1980 Term, p. 37, sec. 3.615.
	 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 (Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131.
	 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 38, sec. 3.615.

	29.132  Scope of protection against multiple punishments
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶16.
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶6.


	29.14  What Constitutes Jeopardy
	29.141  Meaning of "jeopardy"
	29.1411  Denotes risk associated with proceedings essentially criminal in nature
	 Hudson v. United States, 118 S. Ct. 488 (1997): 1997 Term, p. 29-1, sec. 29.1421.
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 10-25, sec. 10.711.
	 United States v. One Assortment of 89 Firearms, 104 S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶20.
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.
	 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 145 (1985): 1984 Term, p. 67, sec. 3.621.
	 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 470 (1983): 1983 Term, p. 73, sec. 3.6915.
	 In Matter of the Disciplinary Proceedings Against Rabideau, 102 Wis. 2d 16, 306 N.W.2d 1 (1981): 1980 Term, p. 37, sec. 3.6131.
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 27, sec. 3.61.
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶7.
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.
	 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 (Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785.
	 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 29.4314.
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641.
	 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. App. 1983): 1983 Term, p. 72, sec. 3.6913.
	 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 (Ct. App. 1983): 1983 Term, p. 74, sec. 3.6923.
	 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 155 (Ct. App. 1982): 1982 Term, p. 54, sec. 3.6132.
	 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 (Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131.

	29.1412  Means "exposure to the risk of determination of guilt"
	 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 840, 718 N.W.2d 281, at ¶12.


	29.142  General principles for determining whether proceeding, and/or sanction imposed as result of it, is civil (i.e., remedial) or criminal (i.e., punitive) in nature
	29.1421  In general
	 Smith v. Doe I, 123 S. Ct. 1140 (2003), 2002 Term USSC-11.
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.
	 Hudson v. United States, 118 S. Ct. 488 (1997): 1997 Term, p. 29-1, sec. 29.1421.
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 10-25, sec. 10.711.
	 United States v. Ursery, 116 S. Ct. 2135 (1996): 1995 Term, p. 29-8, sec. 29.7892.
	 Department of Revenue v. Kurth Ranch, 114 S. Ct. 1937 (1994): 1993 Term, p. 29-12, sec. 29.75.
	 United States v. Halper, 109 S. Ct. 1892 (1989): 1988 Term, p. 29-1, sec. 29.13.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶18-38.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.
	 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 145 (1985): 1984 Term, p. 67, sec. 3.621.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 29-13, sec. 29.7722.
	 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 (Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793.
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.
	 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 (Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785.
	 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787.
	 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 29.4314.
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.

	29.1422  Nature of proceeding determined by substance, not form or label
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 29-3, sec. 29.1422.
	 United States v. Halper, 109 S. Ct. 1892 (1989): 1988 Term, p. 29-1, sec. 29.13.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 37, sec. 3.6132.
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 27, sec. 3.61.
	 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787.
	 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 29.4314.
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.
	 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 155 (Ct. App. 1982): 1982 Term, p. 54, sec. 3.6132.

	29.1423  When authority to impose sanction is conferred upon administrative agency, that is prima facie evidence that Congress intended provide civil sanction
	 Hudson v. United States, 118 S. Ct. 488 (1997): 1997 Term, p. 29-2, sec. 29.1422.

	29.1424  Whether particular proceeding, or sanction imposed as a result of it, is criminal or civil is, at least initially, a matter of statutory construction
	 Hudson v. United States, 118 S. Ct. 488 (1997): 1997 Term, p. 29-2, sec. 29.1423.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶32.

	29.1425  Propriety of considering actual conditions of confinement and implementation of statute to determine whether confinement scheme is civil or criminal in nature
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.

	29.1426  Proceeding found to be civil cannot be deemed punitive "as applied" to single individual
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.

	29.1427  When tax imposed upon illegal activity is criminal punishment
	 For cases dealing with this subject, see sec. 29.773.

	29.1428  Parole is not punishment
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.


	29.143  Determining whether particular procedure or sanction is civil (i.e., remedial) or criminal (i.e., punitive) in nature
	29.1431  Juvenile court sanction for violation of dispositional order
	 In Interest of Craig S.G., 209 Wis. 2d 65, 561 N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, sec. 29.788.

	29.1432  Prosecution for municipal ordinance violation
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.

	29.1433  University disciplinary proceeding
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.

	29.1434  Prison disciplinary proceeding
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.

	29.1435  Sexually violent person (chap. 980) proceeding
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶39-60.


	29.144  Court must have jurisdiction
	 For cases dealing with this subject, see sec. 29.31.

	29.145  Civil forfeiture proceeding does not ordinarily place defendant in jeopardy
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.

	29.146  Jeopardy "means exposure to the risk of determination of guilt"
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶34.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶26.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶23.


	29.15  When Jeopardy Attaches
	 For cases dealing with this subject, see sec. 29.362.

	29.16  Other principles
	29.161  Determination whether second judgment violates double jeopardy turns on whether defendant had legitimate expectation of finality in first judgment
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶15.



	29.2  Limitations On Prosecution And Punishment For Multiple Offenses In Single Proceeding
	29.21  General Principles For Determining When Prosecution And Punishment For Multiple Offenses In Single Proceeding Are Barred By Double Jeopardy
	29.211  In general
	 Texas v. Cobb, 121 S. Ct. 1335 (2001), 2000 Term USSC-13.
	 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 Term, p. 29-1, sec. 29.21.
	 Grady v. Corbin, 110 S. Ct. 2084 (1990): 1989 Term, p. 29-1, sec. 29.21.
	 Jones v. Thomas, 109 S. Ct. 2522 (1989): 1988 Term, p. 29-5, sec. 29.813.
	 Garrett v. United States, 105 S. Ct. 2407 (1985): 1984 Term, p. 71, sec. 3.6912.
	 Ball v. United States, 105 S. Ct. 1668 (1985): 1984 Term, p. 68, sec. 3.631.
	 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, p. 70, sec. 3.663.
	 United States v. One Assortment of 89 Firearms, 104 S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131.
	 Missouri v. Hunter, 103 S. Ct. 673 (1983): 1982 Term, p. 55, sec. 3.631.
	 Albernaz v. United States, 101 S. Ct. 1137 (1981): 1980 Term, p. 38, sec. 3.631.
	 United States v. Ward, 100 S. Ct. 2636 (1980): 1979 Term, p. 36, sec. 3.62.
	 Illinois v. Vitale, 100 S. Ct. 2260 (1980): 1979 Term, p. 37, sec. 3.641.
	 Whalen v. United States, 100 S. Ct. 1432 (1980): 1979 Term, p. 37, sec. 3.641.
	 Simpson v. United States, 98 S. Ct. 909 (1978): 1977 Term, p. 76, sec. 11.141.
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶18.
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶16-33.
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶52.
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 329 (1998): 1997 Term, p. 35-10, sec. 35.4221.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 (1992): 1992 Term, p. 33-10, sec. 33.7111.
	 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 (1992): 1991 Term, p. 29-1, sec. 29.21.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 29-1, sec. 29.21.
	 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 (1985): 1985 Term, p. 183, sec. 12.531.
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 196, sec. 12.611.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Bohacheff, 114 Wis. 2d 402, 338 N.W.2d 466 (1983): 1983 Term, p. 232, sec. 12.7621.
	 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 (1983): 1982 Term, p. 56, sec. 3.631.
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 136, sec. 12.5151.
	 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 (1981): 1980 Term, p. 39, sec. 3.631.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 37, sec. 3.641.
	 State v. Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 (1980): 1979 Term, p. 145, sec. 11.313.
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 37, sec. 3.641.
	 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 (1978): 1978 Term, p. 33, sec. 3.631.
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 32, sec. 3.631.
	 State v. Ramirez, 83 Wis. 2d 150, 265 N.W.2d 274 (1978): 1977 Term, p. 76, sec. 11.141.
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶5-6.
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶34.
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶7.
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶7, 9, 10.
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶7-10.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶28-32.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶5.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶16.
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶6, 18-32.
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶7.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶32-45.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶6-8.
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶5-6.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.
	 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 (Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.
	 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 38.6231.
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.
	 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. App. 1994): 1994 Term, p. 29-2, sec. 29.222.
	 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 (Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221.
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.
	 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21.
	 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222.
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111.
	 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21.
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, sec. 33.2141.
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 29-2, sec. 29.21.
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111.
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 33-3, sec. 33.2151.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412.
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 6-3, sec. 6.171.
	 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 (Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 29-1, sec. 29.23.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221.
	 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 (Ct. App. 1987): 1987 Term, p. 6-4, sec. 6.171.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 185, sec. 12.312.
	 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 (Ct. App. 1979): 1978 Term, p. 33, sec. 3.631.
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 15, sec. 2.34.
	 For cases dealing with statutory limitations on the number of charges, convictions, and punishments, based on a single act, see sec. 31.411.
	 For cases dealing with multiplicity in charging, see sec. 6.171.

	29.212  Only first part of test for multiplicity involves double jeopardy protections
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶22.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶29.

	29.213  Even when multiple offenses are "same offense," double jeopardy does not bar prosecution and punishment for those offenses if legislature intended to permit such prosecution and punishment
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶24-33.
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶7, 10, 21.

	29.214  Even when double jeopardy clause would prohibit multiple punishments for two offenses, it would not prohibit prosecution for the two offenses in a single prosecution
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶27.

	29.215  Multiple offenses must be "same offense" before double jeopardy violation can occur
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶33, 46.

	29.216  When offenses are not the "same offense," but punishment for both is prohibited by legislature, only due process violation, not double jeopardy violation can occur
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶33.
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶9-10, 21.

	29.217  Single transaction can give rise to distinct offenses under separate statutes without violating double jeopardy clause
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶9.


	29.22  Particular Applications Of Limitations On Prosecution And Punishment For Multiple Offenses In Single Trial
	29.221  Prosecution and punishment for armed robbery and extortion based on same conduct
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.

	29.222  Prosecution and punishment for two counts of obtaining telephone service by fraud when defendant opened separate accounts with telephone company under different names and at different times
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111.

	29.223  Prosecution and punishment for reckless endangerment, aggravated battery, and disorderly conduct, all arising from one incident
	 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21.

	29.224  Prosecution and punishment for multiple counts of nonsupport for each 120-day period of nonsupport during continuous period of nonsupport
	 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 (1992): 1992 Term, p. 33-10, sec. 33.7111.

	29.225  Prosecution and punishment both for bail jumping and for offense whose commission provides basis for bail jumping charge
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. App. 1994): 1994 Term, p. 29-2, sec. 29.222.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412.

	29.226  Prosecution and punishment for multiple counts of bail jumping
	29.2261  Based on single act violating same condition in multiple bonds
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶12.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.
	 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 (Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221.

	29.2262  Based on multiple violations of same bond at same time and place
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶29.
	 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 329 (1998): 1997 Term, p. 35-10, sec. 35.4221.
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶9.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.

	29.2263  Based on failure to comply, in two cases, with condition of single bond that covered both cases (e.g. failure to appear at preliminary hearings in two cases when preliminary hearings were scheduled for same time and requirement of appearance at hearings was contained in single bond that covered both cases)
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶1-20.


	29.227  Prosecution and punishment for multiple counts of sexual assault
	29.2271  Multiple counts of sexual assault based on single act that violates multiple sections of sexual assault statute
	 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222.

	29.2272  Multiple counts of sexual assault arising out of single episode
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 29-3, sec. 29.223.


	29.228  Prosecution and punishment for attempted murder and aggravated battery based on same conduct
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21.

	29.229  Prosecution and punishment for both aggravated battery under Wis. Stat. § 940.19(6) and battery by prisoner under Wis. Stat. § 940.20(1)
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶16-33.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-20.


	29.23  Particular Applications Of Limitations On Prosecution And Punishment For Multiple Offenses In Single Proceeding (cont'd)
	29.231  Prosecution and punishment for attempted murder and injury by conduct regardless of life based on same conduct
	 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222.

	29.232  Prosecution and punishment for various forms of theft proscribed by theft statute
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.

	29.233  Prosecution and punishment for aggravated battery and first-degree reckless injury based on same conduct
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.

	29.234  Prosecution and punishment for burglary/battery and intermediate battery
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.

	29.235  Conviction of multiple counts of issuance of worthless check during fifteen-day period based on groups of checks having a total value of more than $1,000
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.

	29.236  Conviction of both homicide by intoxicated use of a vehicle and homicide by negligent operation of a vehicle as a result of the death of a single victim
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714.

	29.237  Prosecution and punishment for both delivery of controlled substance and tax stamp violation in relation to that controlled substance
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-23, sec. 38.8813.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.

	29.238  Prosecution and punishment for both possession of controlled substance with intent to deliver and tax stamp violation in relation to that controlled substance
	 State v. Dowe, 207 Wis. 2d 129, 557 N.W.2d 812 (1997): 1996 Term, p. 38-23, sec. 38.8811.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 38-23, sec. 38.8811.
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.

	29.239  Multiple counts of failure to prevent sexual assault on child for multiple acts of sexual assault occurring after single report by child that sexual assault is occurring
	 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 38.6231.


	29.24  Particular Applications Of Limitations On Prosecution And Punishment For Multiple Offenses In Single Proceeding (cont'd)
	29.241  Prosecution and punishment for multiple counts of child enticement when there is one enticement but multiple counts are based on each different act that the defendant intended to commit
	 State v. Church, 2000 WI 90, 236 Wis. 2d 755, 613 N.W.2d 848: 1999 Term, p. 6-2, sec. 6.17121.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.

	29.242  Prosecution and punishment for both second-degree reckless homicide and homicide by intoxicated use of a vehicle where defendant's criminal conduct resulted in death of one person
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.

	29.243  Prosecution and punishment or two counts of second-degree reckless endangerment arising out of one episode of reckless driving
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.

	29.244  Prosecution and punishment for both child enticement and attempted child exploitation
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	29.245  Prosecution and punishment for multiple counts of perjury based on separate and distinct false declarations in testimony that are all related and arise out of the same transaction or subject matter
	 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 (Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121.

	29.246  Prosecution and punishment for two inchoate crimes (e.g., conspiracy and attempt) when both inchoate crimes have same completed crime as their objective
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.

	29.247  Prosecution and punishment for multiple counts of sexual assault of a child based on different touchings of breasts in relatively short period of time
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.

	29.248  Prosecution and punishment for multiple counts of possession of child pornography each based on separate and distinct pornographic image on computer disk
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶50-68.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶32-45.

	29.249  Prosecution for carjacking based on initial taking of vehicle and prosecution for operating without owner's consent based on later operation of same vehicle
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-11.


	29.25  Particular Applications Of Limitations On Prosecution And Punishment For Multiple Offenses In Single Proceeding (cont'd)
	29.251  Charging multiple counts of theft each based on different firearm taken during single act of taking, i.e., single episode of theft
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37.
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶4-17.

	29.252  Prosecution for both operating motor vehicle while intoxicated and operating motor vehicle with prohibited alcohol concentration
	 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶4-8.

	29.253  Prosecution and punishment for operating while under the influence of an intoxicant, sixth offense, and causing injury to another person while operating while under the influence of an intoxicant
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶1-31.

	29.254  Prosecution and punishment for operating while having a prohibited alcohol concentration, sixth offense, and causing injury to another person while operating while having a prohibited alcohol concentration
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶1-31.

	29.255  Charging multiple homicides as result of single act of drunk driving resulting in deaths of multiple victims
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶29.

	29.256  Charging multiple counts of obscenity for sale of multiple obscene magazines in one transaction
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶29.

	29.257  Prosecution and punishment for both substantive crime and conspiracy to commit that crime
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶13.

	29.258  Prosecution and punishment for harassment and violation of harassment injunction
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶18-32.

	29.259  Prosecution and punishment for aggravated battery and first-degree recklessly endangering safety based on the same act
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶1-18.


	29.26  Particular Applications Of Limitations On Prosecution And Punishment For Multiple Offenses In Single Proceeding (cont'd)
	29.261  Prosecution and punishment for both felony murder and underlying felony
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26.

	29.262  Charging multiple counts of theft by fraud based on multiple fraudulent invoices submitted by defendant
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶27-47.

	29.263  Prosecution and punishment for burglary with intent to steal with a dangerous weapon in violation of Wis. Stat. § 943.10(2)(a) and burglary with intent to steal while committing a battery upon person lawfully in burglarized enclosure in violation of Wis. Stat. § 943.10(2)(d)
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶1-25.

	29.264  Prosecution and punishment for multiple counts of conspiracy based on single conspiracy that has as its object commission of multiple crimes
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶1-11.

	29.265  Prosecution and punishment for multiple counts of first-degree reckless injury based on separate blows struck and injuries inflicted
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶46-51.

	29.266  Prosecution and punishment for first-degree recklessly endangering safety and attempted first-degree intentional homicide
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶8.


	29.27  Related Matters
	29.271  Multiplicity
	 For cases dealing with this subject, see sec. 6.171.


	29.28  Other Matters
	29.281  When defendant contends prosecution for two offenses in single proceeding violates double jeopardy, acquittal of one charge renders issue moot
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-3, sec. 6.1713.

	29.282  When defendant convicted of only one of multiple charges, double jeopardy attack on multiple charges need not be addressed
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112.

	29.283  Effect of jury's improperly returning verdicts of guilty of two offenses, conviction of both of which is barred by double jeopardy; proper remedy is vacation of lesser, rather than greater, offense
	 For cases dealing with this subject, see sec. 8.6892.



	29.3  Limitations On Successive Proceedings—First Inquiry: Was Accused Placed In Jeopardy In Earlier Proceeding?
	29.31  Court In Earlier Proceeding Must Have Had Jurisdiction
	 County of Walworth v. Rohner, 108 Wis. 2d 713, 324 N.W.2d 682 (1982): 1982 Term, p. 54, sec. 3.614.
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 46, sec. 3.664.

	29.32  Earlier Proceeding Must Have Been Criminal In Nature
	 For cases dealing with this subject, see secs. 29.141 and 29.142.

	29.33  Earlier Proceeding Must Have Been By Same Sovereign
	 For cases dealing with this subject, see sec. 29.5.

	29.34  Earlier Proceeding Must Have Been For Same Offense
	29.341  In general
	 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 Term, p. 29-1, sec. 29.21.
	 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 Term, p. 29-12, sec. 29.4311.
	 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 Term, p. 29-12, sec. 29.4312.
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶16-18.
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶20-24.
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶12.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶6, 8.
	 State v. Henning, 2003 WI App 54, 261 Wis. 2d 664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶29.
	 State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 (Ct. App. 1994): 1994 Term, p. 7-16, sec. 7.4922.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.

	29.342  Even if earlier proceeding was not for "same offense" under Blockburger test, does double jeopardy bar further proceedings when state will again attempt to prove conduct for which defendant convicted or acquitted at earlier proceeding, in order to establish essential element of new offense charged?
	 For cases dealing with this subject, see sec. 29.437.

	29.343  If earlier proceeding was not for "same offense" under Blockburger test, double jeopardy does not bar further proceedings even though present prosecution is for offense that was lesser-included offense of crime that was subject of earlier proceeding by virtue of specific provisions of lesser-included offense statute
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.

	29.344  Substantive crime and conspiracy to commit that crime are not the same offense for double jeopardy purposes
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶13.

	29.345  In multi-count case, if defendant is convicted on one or more counts and acquitted of one or more counts, and defendant successfully appeals conviction or convictions, acquittals pose no direct bar  to retrying defendant even if count of which defendant was acquitted is same offense because, with respect to those convictions, jeopardy is continuing
	29.3451  General rule
	 For cases dealing with this subject, see sec. 29.3751.

	29.3452  Exception:  retrial will be barred if state will need to prove that defendant committed crime of which he was acquitted
	 For cases dealing with this subject, see sec. 29.3752.


	29.346  Need to determine legislative intent with respect to propriety of successive prosecutions, even if offenses are different in law or fact
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶6, 13.


	29.35  Earlier Proceeding Must Have Been Against Same Defendant
	29.36  Jeopardy Must Have Attached In Earlier Proceeding
	29.361  Requirement that jeopardy must have attached in general
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶19.
	 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 (1996): 1995 Term, p. 36-9, sec. 36.193.
	 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 620 N.W.2d 435, 2000 Term WCA-111, at ¶5.

	29.362  When jeopardy attaches
	29.3621  In general
	 Crist v. Bretz, 98 S. Ct. 2156 (1978): 1977 Term, p. 27, sec. 3.62.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 County of Walworth v. Rohner, 108 Wis. 2d 713, 324 N.W.2d 682 (1982): 1982 Term, p. 54, sec. 3.614.
	 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 (1980): 1979 Term, p. 36, sec. 3.63.
	 State v. Duckett, 120 Wis. 2d 646, 358 N.W.2d 300 (Ct. App. 1984): 1984 Term, p. 66, sec. 3.614.
	 State v. DuFrame, 107 Wis. 2d 300, 320 N.W.2d 210 (Ct. App. 1982): 1981 Term, p. 44, sec. 3.614.
	 For cases dealing with the propriety of further proceedings when case is dismissed after jeopardy has attached but before verdict, see sec. 29.422.

	29.3622  When case disposed of by guilty or no-contest plea
	 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 (1996): 1995 Term, p. 36-9, sec. 36.193.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 620 N.W.2d 435, 2000 Term WCA-111, at ¶5.
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812.
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.581.

	29.3623  When case tried to jury
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶34.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶26.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-7, sec. 29.4112.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 840, 718 N.W.2d 281, at ¶12.
	 State v. Miller, 2004 WI App 117, 274 Wis. 2d 471, 683 N.W.2d 485, at ¶16, 17.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶23.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶12.
	 State v. Nantelle, 2000 WI App 110, 235 Wis. 2d 91, 612 N.W.2d 356: 1999 Term, p. 29-2, sec. 29.3611.
	 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 (Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111.
	 State v. Miller, 197 Wis. 2d 518, 541 N.W.2d 153 (Ct. App. 1995): 1995 Term, p. 8-17, sec. 8.8113.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113.
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812.
	 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 (Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113.

	29.3624  When case tried to court
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-7, sec. 29.4112.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶12.
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812.

	29.3625  Attachment of jeopardy to charge dismissed pursuant to plea agreement
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812.

	29.3626  In juvenile court
	 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 (Ct. App. 1996): 1995 Term, p. 29-2, sec. 29.3624.



	29.37  Jeopardy Must Have Terminated In Earlier Proceeding (Continuing Jeopardy)
	29.371  In general
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).
	 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 2002 Term USSC-6.
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶19-22.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 620 N.W.2d 435, 2000 Term WCA-111, at ¶5.
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812.

	29.372  When jeopardy terminates in general
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).

	29.373  When court accepts guilty or no-contest plea to charge, jeopardy attaches but continues until judgment of conviction
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812.

	29.374  When court accepts guilty or no-contest plea to charge, but later before sentencing retakes plea to correct defects in original plea taking, defendant is not subjected to double jeopardy
	 For cases dealing with this subject, see sec. 29.472.

	29.375  In multi-count case, if defendant is convicted on one or more counts and acquitted of one or more counts, and defendant successfully appeals conviction or convictions, acquittals pose no direct bar to retrying defendant because, with respect to those convictions, jeopardy is continuing
	29.3751  General rule
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶1-60.

	29.3752  Exception: retrial will be barred if state will need to prove that defendant committed crime of which he was acquitted
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶1-60.


	29.376  In multi-count prosecution, jeopardy may terminate on some counts even as it continues on others
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).



	29.4  Limitations On Successive Proceedings--Second Inquiry: If Accused Previously Placed In Jeopardy, Are Further Proceedings Barred?
	29.41  Retrial After Mistrial
	29.411  Where mistrial declared without consent or over objection of defendant
	29.4111  "Manifest necessity" required
	 Yeager v. United States, 129 S. Ct. 2360 (2009).
	 Richardson v. United States, 104 S. Ct. 3081 (1984): 1983 Term, p. 69, sec. 3.643.
	 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 Term, p. 44, sec. 3.6411.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 39, sec. 3.6411.
	 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 Term, p. 28, sec. 3.651.
	 Arizona v. Washington, 98 S. Ct. 824 (1978): 1977 Term, p. 28, sec. 3.652.
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶1-80.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶1-43.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-7, sec. 29.4112.
	 State v. Copening, 100 Wis. 2d 700, 303 N.W.2d 821 (1981): 1980 Term, p. 40, sec. 3.642.
	 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 (1980): 1979 Term, p. 38, sec. 3.661.
	 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 (1979): 1978 Term, p. 34, sec. 3.641.
	 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 840, 718 N.W.2d 281, at ¶10-13.
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶1-25.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶22-31.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶1-23.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶1-29.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.
	 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 (Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113.
	 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 (Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 29-1, sec. 29.4113.
	 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 (Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113.
	 State v. Duckett, 120 Wis. 2d 646, 358 N.W.2d 300 (Ct. App. 1984): 1984 Term, p. 69, sec. 3.6412.
	 State v. DuFrame, 107 Wis. 2d 300, 320 N.W.2d 210 (Ct. App. 1982): 1981 Term, p. 44, sec. 3.6411.
	 State v. Mendoza, 101 Wis. 2d 654, 305 N.W.2d 166 (Ct. App. 1981): 1980 Term, p. 39, sec. 3.6411.
	 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 (Ct. App. 1978): 1978 Term, p. 33, sec. 3.641.

	29.4112  Particular situations
	29.41121  Hung jury
	 Yeager v. United States, 129 S. Ct. 2360 (2009).
	 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 2002 Term USSC-6.
	 Richardson v. United States, 104 S. Ct. 3081 (1984): 1983 Term, p. 69, sec. 3.643.
	 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 Term, p. 44, sec. 3.6411.
	 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 (1980): 1979 Term, p. 38, sec. 3.661.
	 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 (1979): 1978 Term, p. 34, sec. 3.641.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 29-1, sec. 29.4113.
	 State v. DuFrame, 107 Wis. 2d 300, 320 N.W.2d 210 (Ct. App. 1982): 1981 Term, p. 44, sec. 3.6412.

	29.41122  Illness or incapacitation of juror
	 State v. Mendoza, 101 Wis. 2d 654, 305 N.W.2d 166 (Ct. App. 1981): 1980 Term, p. 39, sec. 3.6411.

	29.41123  Jurisdictional defect in proceedings
	29.41124  Defense misconduct
	 Arizona v. Washington, 98 S. Ct. 824 (1978): 1977 Term, p. 28, sec. 3.652.
	 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 (Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113.

	29.41125  Absence or unavailability of witness
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶29-32.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-7, sec. 29.4112.
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113.
	 State v. Duckett, 120 Wis. 2d 646, 358 N.W.2d 300 (Ct. App. 1984): 1984 Term, p. 69, sec. 3.6412.

	29.41126  Defense attorney to be called as witness
	 State v. Fosse, 144 Wis. 2d 700, 424 N.W.2d 725 (Ct. App. 1988): 1987 Term, p. 29-2, sec. 29.4113.

	29.41127  Defendant's perpetration of fraud by presenting perjured testimony known to be such
	 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 (Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112.

	29.41128  Defense counsel's attempt to elicit prior sexual conduct of sexual assault victim
	 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 (Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111.


	29.4113  Particular situations (cont'd)
	29.41131  Defense counsel's reference in opening statement to other acts evidence in violation of court order prohibiting reference to other acts until admissibility of other acts is determined, when other acts evidence was admissible
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶1-43.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶12.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶1-29.

	29.41132  Defense counsel's reference in opening statement to alternative theory of what happened for which no evidence, in particular defendant's testimony, was presented at trial
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶1-80.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶1-23.

	29.41133  Defense counsel's attempt to elicit from state witness, in sexual assault prosecution, testimony that witness engaged in unrelated earlier acts of sexual assault
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶22-31.

	29.41134  Defendant's failure to provide notice of alibi before calling witness who state asserts is alibi witness
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶1-25.

	29.41135  Defense counsel held in contempt and trial court is concerned with (1) its reputation and (2) likelihood that conviction would be overturned because of attorney's ineffectiveness
	 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 840, 718 N.W.2d 281, at ¶1-19.


	29.4114  What constitutes objection by defendant
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-10, sec. 29.4114.

	29.4115  In determining whether to grant mistrial, trial court must consider alternatives (such as curative instruction by court, argument by state that will effectively counter defense counsel's misconduct, etc.)
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶71-79.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶41.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-7, sec. 29.4112.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶31.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶12-18, 22.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶15.
	 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 (Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111.

	29.4116  Determining whether manifest necessity exists is matter of discretion for trial court and reviewing court must satisfy itself that trial court exercised sound discretion in concluding that manifest necessity existed for mistrial
	29.41161  In general
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶42-43.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶35-43.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶29-31.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶11-18.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶14.

	29.41162  In exercising discretion, court should give parties full opportunity to state their respective positions
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶43.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶38, 42.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶31.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶12, 16-18.

	29.41163  In exercising discretion, trial court must consider alternatives to mistrial
	 For cases dealing with this subject, see sec. 29.4115.

	29.41164  Trial court fails to exercise discretion when it permits state to choose between giving curative instruction or granting mistrial
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶69-70.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶13-18, 22.


	29.4117  Appellate review of trial court's initial exercise of discretion to grant mistrial and later decision denying motion to prohibit second trial on double jeopardy grounds
	29.41171  In general
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶40.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶20-34.
	 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 840, 718 N.W.2d 281, at ¶10.
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶10-12.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶8-9.
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶15.

	29.41172  Strict scrutiny of trial court's exercise of discretion not required in every case;  in some situations, reviewing court should show deference to trial court's exercise of discretion
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶41.
	 State v. Seefeldt, 2003 WI 47, 261 Wis. 2d 383, 661 N.W.2d 822, at ¶20-34.
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶10.
	 State v. Williams, 2004 WI App 56, 270 Wis. 2d 761, 677 N.W.2d 691, at ¶25-28.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶9.

	29.41173  Although appeal is from judgment of conviction or order denying postconviction relief, appellate review is of trial court's order granting mistrial
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶8.

	29.41174  There is spectrum of deference to circuit court's exercise of discretion in granting mistrial;  in cases in which mistrial was ordered on basis of defense misconduct (e.g., improper opening statement, improper questioning of witness, etc.) circuit court's determination "is entitled to special respect"
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶41.
	 State v. Harp, 2005 WI App 250, 288 Wis. 2d 441, 707 N.W.2d 304, at ¶10-11.


	29.4118  Other matters
	29.41181  Requirement that defendant raise double jeopardy claim prior to second trial to preserve issue for appellate review
	 For cases dealing with this subject, see sec. 29.822.

	29.41182  Defendant does not waive double jeopardy claim by seeking, as alternative to dismissal based on claim that trial was barred on double jeopardy grounds, a new trial based on other grounds
	 For cases dealing with this subject, see sec. 29.827.

	29.41183  In determining whether "manifest necessity" existed when mistrial declared, reasons given at time mistrial declared trump later explanations, particularly when later explanations contradict what was said when mistrial declared
	 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 840, 718 N.W.2d 281, at ¶19.



	29.412  When mistrial declared at defendant's request
	29.4121  General rule: retrial permitted
	 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 Term, p. 45, sec. 3.6421.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 40, sec. 3.642.
	 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 Term, p. 28, sec. 3.651.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-7, sec. 29.4112.
	 State v. Copening, 100 Wis. 2d 700, 303 N.W.2d 821 (1981): 1980 Term, p. 40, sec. 3.642.
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 38, sec. 3.662.
	 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 (1980): 1979 Term, p. 38, sec. 3.662.
	 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 (1980): 1979 Term, p. 38, sec. 3.662.
	 State v. Mattox, 2006 WI App 110, 293 Wis. 2d 840, 718 N.W.2d 281, at ¶12.
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶7.
	 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 N.W.2d 34, 2000 Term WCA-121, at ¶11.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 29-6, sec. 29.4122.
	 State v. Quinn, 169 Wis. 2d 620, 486 N.W.2d 542 (Ct. App. 1992): 1992 Term, p. 29-10, sec. 29.4122.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 29-1, sec. 29.4113.
	 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 (Ct. App. 1979): 1978 Term, p. 34, sec. 3.642.
	 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 (Ct. App. 1978): 1978 Term, p. 34, sec. 3.642.

	29.4122  Exception: retrial barred where mistrial attributable to prosecutorial overreaching (i.e., prosecutorial intent to subvert defendant's double jeopardy rights)
	29.41221  In general
	 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 Term, p. 45, sec. 3.6422.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 40, sec. 3.642.
	 State v. Barthels, 174 Wis. 2d 173, 495 N.W.2d 341 (1993): 1992 Term, p. 29-7, sec. 29.4112.
	 State v. Copening, 100 Wis. 2d 700, 303 N.W.2d 821 (1981): 1980 Term, p. 40, sec. 3.642.
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 38, sec. 3.662.
	 State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d 114 (1980): 1979 Term, p. 38, sec. 3.662.
	 State v. Kendall, 94 Wis. 2d 63, 287 N.W.2d 758 (1980): 1979 Term, p. 38, sec. 3.662.
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶8-15.
	 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 N.W.2d 34, 2000 Term WCA-121, at ¶10-19.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 29-6, sec. 29.4122.
	 State v. Quinn, 169 Wis. 2d 620, 486 N.W.2d 542 (Ct. App. 1992): 1992 Term, p. 29-10, sec. 29.4122.
	 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 (Ct. App. 1979): 1978 Term, p. 34, sec. 3.642.
	 State v. Harrell, 85 Wis. 2d 331, 270 N.W.2d 428 (Ct. App. 1978): 1978 Term, p. 34, sec. 3.642.

	29.41222  Determination of prosecutor's intent involves factual finding that will not be reversed unless clearly erroneous
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶10.
	 State v. Hill, 2000 WI App 259, 240 Wis. 2d 1, 622 N.W.2d 34, 2000 Term WCA-121, at ¶12.

	29.41223  Police officer's improper testimony, which prompted defendant's mistrial request, will not be imputed to prosecutor in absence of evidence of collusion by prosecutor's office intended to provoke defendant's motion for mistrial
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶11-15.


	29.4123  Extension of exception: retrial barred even in absence of defendant's motion for mistrial when prosecutor has engaged in misconduct undertaken with intent to prevent acquittal, or to prejudice the possibility of acquittal, that prosecutor believed was likely in absence of misconduct
	 For cases dealing with this subject, see sec. 29.447.


	29.413  No need to determine sufficiency of evidence at first trial before second trial held
	 Richardson v. United States, 104 S. Ct. 3081 (1984): 1983 Term, p. 69, sec. 3.643.


	29.42  Further Proceedings, Retrial, Or Appeal After Dismissal Or Acquittal Before Verdict
	29.421  Dismissal or acquittal before jeopardy has attached
	29.4211  In general
	 For cases dealing generally with the requirement that jeopardy must attach in order to bar further proceedings, see sec. 29.36.

	29.4212  Dismissal of charges as part of plea bargain
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812.


	29.422  Dismissal or acquittal after jeopardy has attached
	29.4221  On grounds not related to guilt or innocence
	 Ricketts v. Adamson, 107 S. Ct. 2680 (1987): 1986 Term, p. 65, sec. 3.6511.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 41, sec. 3.6521.
	 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 Term, p. 29, sec. 3.66.
	 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 (Ct. App. 1981): 1980 Term, p. 41, sec. 3.6522.

	29.4222  On grounds related to guilt or innocence
	29.42221  In general
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).
	 Smalis v. Pennsylvania, 106 S. Ct. 1745 (1986): 1985 Term, p. 52, sec. 3.6521.
	 State v. Turley, 128 Wis. 2d 39, 381 N.W.2d 309 (1986): 1985 Term, p. 53, sec. 3.6521.
	 State v. Mazur, 101 Wis. 2d 306, 304 N.W.2d 180 (Ct. App. 1981): 1980 Term, p. 41, sec. 3.6522.

	29.42222  When, at close of evidence, judge expresses doubt about sufficiency of evidence to prove charged offense and indicates intention to give lesser-included offense instruction
	 Price v. Vincent, 123 S. Ct. 1848 (2003).

	29.42223  When, at close of state’s case, court grants defendant’s motion for acquittal based on insufficiency of evidence to convict:  in general
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).

	29.42224  When, at close of state’s case, court grants defendant’s motion for acquittal based on insufficiency of evidence to convict:  in state in which acquittal is final, double jeopardy clause prohibits court’s reconsideration of acquittal later in trial and submission of question of guilt to jury
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).




	29.43  Retrial Or Appeal After Conviction Or Acquittal
	29.431  After conviction of offense charged
	29.4311  In general
	 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 145 (1985): 1984 Term, p. 67, sec. 3.621.

	29.4312  When conviction or acquittal obtained by defendant's fraud
	 For cases dealing with this subject, see sec. 29.4392.


	29.432  After acquittal of offense charged
	29.4321  In general
	 Smalis v. Pennsylvania, 106 S. Ct. 1745 (1986): 1985 Term, p. 52, sec. 3.6521.
	 Arizona v. Rumsey, 104 S. Ct. 2305 (1984): 1983 Term, p. 75, sec. 3.6925.
	 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 Term, p. 41, sec. 3.661.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 41, sec. 3.661.
	 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 Term, p. 29, sec. 3.67.
	 Sanabria v. United States, 98 S. Ct. 2170 (1978): 1977 Term, p. 29, sec. 3.67.
	 State v. Turley, 128 Wis. 2d 39, 381 N.W.2d 309 (1986): 1985 Term, p. 53, sec. 3.6521.

	29.4322  When acquittal based on error of law
	29.43221  In general
	 Arizona v. Rumsey, 104 S. Ct. 2305 (1984): 1983 Term, p. 73, sec. 3.6925.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 41, sec. 3.661.
	 Sanabria v. United States, 98 S. Ct. 2170 (1978): 1977 Term, p. 29, sec. 3.67.

	29.43222  Acquittal by court, acting as judge and fact finder, based on error of law
	 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 882 (Ct. App. 1990): 1990 Term, p. 11-1, sec. 11.1121.


	29.4323  When acquittal obtained by defendant's fraud
	 For cases dealing with this subject, see sec. 29.4392.


	29.433  After acquittal of related offense (collateral estoppel or issue preclusion)
	29.4331  In general
	 Yeager v. United States, 129 S. Ct. 2360 (2009).
	 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009).
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 29-5, sec. 29.431.
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 29-3, sec. 29.811.
	 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, p. 70, sec. 3.663.
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶23-24.
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶11-13.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-5, sec. 29.431.
	 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 145 (1985): 1984 Term, p. 163, sec. 9.62.
	 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 (Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.
	 State v. Jacobs, 186 Wis. 2d 219, 519 N.W.2d 746 (Ct. App. 1994): 1994 Term, p. 29-4, sec. 29.433.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 109, sec. 9.6.
	 For cases dealing generally with collateral estoppel, see sec. 12.621.

	29.4332  When acquittal obtained through defendant's fraud
	 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 (Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331.

	29.4333  In multi-count case, if defendant is convicted on one or more counts and acquitted of one or more counts, and defendant successfully appeals conviction or convictions, acquittals pose no direct bar to retrying defendant because, with respect to those convictions, jeopardy is continuing
	29.43331  General rule
	 For cases dealing with this subject, see sec. 29.3751.

	29.43332  Exception:  retrial will be barred if state will need to prove that defendant committed crime of which he was acquitted
	 For cases dealing with this subject, see sec. 29.3752.


	29.4334  Apparent inconsistency between jury verdict of acquittal on some counts (on which verdict defendant relies to support invocation of issue preclusion) and jury's failure to return verdict on other counts does not affect preclusive force of acquittals under double jeopardy clause
	 Yeager v. United States, 129 S. Ct. 2360 (2009).

	29.4335  Particular applications of constitutional collateral estoppel doctrine
	29.43351  Prosecution of defendant for perjury based on allegedly false testimony in prior prosecution in which defendant's false testimony was believed by jury and led to acquittal
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶1-26.
	 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 (Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331.


	29.4336  Related matters
	29.43361  Doctrine of collateral estoppel (issue preclusion)
	 For cases dealing with this subject, see sec. 12.621.

	29.43362  Application of issue preclusion doctrine in death penalty context
	 For cases dealing with this subject, see sec. 29.672.



	29.434  After conviction or acquittal of lesser-included offense
	29.4341  In general
	 Morris v. Mathews, 106 S. Ct. 1032 (1986): 1985 Term, p. 55, sec. 3.692.
	 Garrett v. United States, 105 S. Ct. 2407 (1985): 1984 Term, p. 71, sec. 3.6912.
	 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, p. 70, sec. 3.663.
	 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 Term, p. 42, sec. 3.691.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 196, sec. 12.611.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611.

	29.4342  When all elemental facts of greater offense have not occurred when defendant convicted of lesser offense
	29.43421  In general
	 Garrett v. United States, 105 S. Ct. 2407 (1985): 1984 Term, p. 71, sec. 3.6912.

	29.43422  "Necessary facts" double jeopardy exception permits prosecution for greater offense after conviction of lesser when element of greater offense has not occurred at time of prosecution for lesser offense
	 State v. McKee, 2002 WI App 148, 256 Wis. 2d 547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶6.


	29.4343  When conviction based on guilty plea to lesser-included offense charged in same proceeding with greater offense
	 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, p. 70, sec. 3.663.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 29-4, sec. 29.4342.

	29.4344  Trial for greater offense following breach of plea agreement under which defendant was convicted and sentenced for lesser offense
	 Ricketts v. Adamson, 107 S. Ct. 2680 (1987): 1986 Term, p. 66, sec. 3.692.

	29.4345  Prosecution of offense in which element is commission of another offense of which defendant was previously convicted or acquitted
	 For cases dealing with this subject, see sec. 29.438.

	29.4346  In multi-count case, if defendant is convicted on one or more counts and acquitted of one or more counts, and defendant successfully appeals conviction or convictions, acquittals pose no direct bar to retrying defendant even if count of which defendant was acquitted is lesser-included offense because, with respect to those convictions, jeopardy is continuing
	29.43461  General rule
	 For cases dealing with this subject, see sec. 29.3751.

	29.43462  Exception:  retrial will be barred if state will need to prove that defendant committed crime of which he was acquitted
	 For cases dealing with this subject, see sec. 29.3752.



	29.435  After conviction or acquittal of greater offense
	29.4351  In general
	 Payne v. Virginia, 104 S. Ct. 3573 (1984): 1983 Term, p. 70, sec. 3.662.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Henning, 2003 WI App 54, 261 Wis. 2d 664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶29.
	 State v. Jacobs, 186 Wis. 2d 219, 519 N.W.2d 746 (Ct. App. 1994): 1994 Term, p. 29-4, sec. 29.433.

	29.4352  In multi-count case, if defendant is convicted on one or more counts and acquitted of one or more counts, and defendant successfully appeals conviction or convictions, acquittals pose no direct bar to retrying defendant even if count of which defendant was acquitted is greater offense because, with respect to those convictions, jeopardy is continuing
	29.43521  General rule
	 For cases dealing with this subject, see sec. 29.3751.

	29.43522  Exception:  retrial will be barred if state will need to prove that defendant committed crime of which he was acquitted
	 For cases dealing with this subject, see sec. 29.3752.



	29.436  After conviction that was nullity for lack of jurisdiction
	 For cases dealing with this subject, see sec. 29.31.

	29.437  After conviction or acquittal for conduct which state will again attempt to prove to establish essential element of new offense charged
	29.4371  In general
	 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 Term, p. 29-12, sec. 29.4311.
	 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 Term, p. 29-12, sec. 29.4312.
	 Grady v. Corbin, 110 S. Ct. 2084 (1990): 1989 Term, p. 29-1, sec. 29.432.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 29-5, sec. 29.4331.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.
	 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 29.4314.
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.
	 State v. Harris, 161 Wis. 2d 758, 469 N.W.2d 207 (Ct. App. 1991): 1990 Term, p. 29-3, sec. 29.432.

	29.4372  Prohibition on retrial after conviction or acquittal for conduct which state will again attempt to prove to establish essential element of new offense charged not applicable when multiple charges tried in a single prosecution
	 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21.

	29.4373  Conduct of which defendant was previously convicted or acquitted must have been criminal in nature
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.
	 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 29.4314.
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.

	29.4374  Grady v. Corbin overruled
	 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 Term, p. 29-12, sec. 29.4311.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Hagen, 181 Wis. 2d 934, 512 N.W.2d 180 (Ct. App. 1994): 1993 Term, p. 29-5, sec. 29.4331.
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.

	29.4375  Grady v. Corbin rejected as test for state constitutional protection against double jeopardy
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.

	29.4376  Application of Dixon's overruling of Grady to case tried while Grady was law does not violate ex post facto protection
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.

	29.4377  Prosecution of offense in which element is commission of another offense of which defendant was previously convicted or acquitted
	 For cases dealing with this subject, see sec. 29.438.

	29.4378  Prosecution for conspiracy where certain overt acts relied upon by the government are based on substantive offenses for which defendant has been previously convicted is not barred by double jeopardy
	 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 Term, p. 29-12, sec. 29.4312.

	29.4379  Mere overlap in proof between two prosecutions does not establish double jeopardy violation
	 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 Term, p. 29-12, sec. 29.4312.


	29.438  After conviction or acquittal of offense whose commission is essential element of new offense charged
	 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 Term, p. 29-12, sec. 29.4311.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. App. 1994): 1994 Term, p. 29-2, sec. 29.222.

	29.439  Other matters
	29.4391  Trial of offense after introduction at earlier trial on separate offense of evidence of present offense
	 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 Term, p. 29-12, sec. 29.4312.

	29.4392  When conviction or acquittal obtained by defendant's fraud
	 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 (Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331.
	 State v. Reid, 166 Wis. 2d 139, 479 N.W.2d 572 (Ct. App. 1991): 1991 Term, p. 29-7, sec. 29.4112.

	29.4393  Prosecution for conspiracy where certain overt acts relied upon by the government are based on substantive offenses for which defendant has been previously convicted is not barred by double jeopardy
	 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 Term, p. 29-12, sec. 29.4312.

	29.4394  Limitations on charging additional counts of same offense as that for which defendant was tried when additional counts occurred during expansive time period alleged in charging document for offense for which defendant tried
	 For cases dealing with this subject, see sec. 29.8432.

	29.4395  Definition of "acquittal" for double jeopardy purposes
	 For cases dealing with this subject, see sec. 29.844.



	29.44  Retrial After Setting Aside Of Conviction By Trial Court, Or Reversal By Appellate Court
	29.441  When setting aside or reversal based on error in first trial
	29.4411  In general
	 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 Term, p. 29-3, sec. 29.4422.
	 Montana v. Hall, 107 S. Ct. 1825 (1987): 1986 Term, p. 65, sec. 3.674.
	 Justices of Boston Municipal Court v. Lydon, 104 S. Ct. 1805 (1984): 1983 Term, p. 71, sec. 3.671.
	 Tibbs v. Florida, 102 S. Ct. 2211 (1982): 1981 Term, p. 47, sec. 3.673.
	 Oregon v. Kennedy, 102 S. Ct. 2083 (1982): 1981 Term, p. 47, sec. 3.671.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 41, sec. 3.671.
	 United States v. Scott, 98 S. Ct. 2187 (1978): 1977 Term, p. 29, sec. 3.681.
	 Burks v. United States, 98 S. Ct. 2141 (1978): 1977 Term, p. 29, sec. 3.681.
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶19.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶29-30.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.

	29.4412  Requirement that appellate court consider sufficiency of evidence issue when it finds other error because double jeopardy clause precludes retrial when evidence is insufficient to convict
	 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 Term, p. 29-3, sec. 29.4422.
	 Reed v. Texas, 102 S. Ct. 78 (1981): 1981 Term, p. 47, sec. 3.672.
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶47.
	 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 169 (1984): 1984 Term, p. 201, sec. 12.7223.
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 71, sec. 3.6721.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶28.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶19.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶23.
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶16.
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶23.
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 (Ct. App. 1995): 1995 Term, p. 29-2, sec. 29.4421.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522.
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 29-3, sec. 29.4412.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 54, sec. 3.6712.
	 For cases dealing with the absence of any requirement of a determination of the sufficiency of the evidence at first tier before trial de novo at second tier, see sec. 29.753.

	29.4413  When error upon which setting aside or reversal based is prosecutorial misconduct intended to prevent acquittal
	 For cases dealing with this subject, see sec. 29.447.

	29.4414  When error is failure to instruct jury on essential element of offense
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶30.


	29.442  When setting aside or reversal based on insufficiency of evidence to convict
	29.4421  In general
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).
	 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 Term, p. 29-3, sec. 29.4422.
	 Montana v. Hall, 107 S. Ct. 1825 (1987): 1986 Term, p. 65, sec. 3.674.
	 Richardson v. United States, 104 S. Ct. 3081 (1984): 1983 Term, p. 69, sec. 3.643.
	 Justices of Boston Municipal Court v. Lydon, 104 S. Ct. 1805 (1984): 1983 Term, p. 75, sec. 3.693.
	 Tibbs v. Florida, 102 S. Ct. 2211 (1982): 1981 Term, p. 47, sec. 3.673.
	 Reed v. Texas, 102 S. Ct. 78 (1981): 1981 Term, p. 47, sec. 3.672.
	 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 Term, p. 42, sec. 3.691.
	 Hudson v. Louisiana, 101 S. Ct. 970 (1981): 1980 Term, p. 42, sec. 3.672.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 41, sec. 3.671.
	 Greene v. Massey, 98 S. Ct. 2151 (1978): 1977 Term, p. 30, sec. 3.682.
	 Burks v. United States, 98 S. Ct. 2141 (1978): 1977 Term, p. 30, sec. 3.682.
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶22.
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶40.
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 169 (1984): 1984 Term, p. 201, sec. 12.7223.
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 71, sec. 3.6721.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 71, sec. 3.6721.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶19.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶13.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶32.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶28.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 (Ct. App. 1991): 1991 Term, p. 29-18, sec. 29.4411.
	 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 37.2321.
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 29-3, sec. 29.4412.

	29.4422  Requirement that appellate court consider sufficiency of evidence issue even when it finds other reversible error
	 For cases dealing with this subject, see sec. 29.4412.

	29.4423  In considering sufficiency of evidence, court must consider all evidence submitted, including that erroneously admitted
	 McDaniel v. Brown, 130 S. Ct. 665 (2010).
	 Lockhart v. Nelson, 109 S. Ct. 285 (1988): 1988 Term, p. 29-3, sec. 29.4422.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶32.

	29.4424  Rule barring retrial when evidence insufficient to convict does not apply when jury has failed to make finding of essential element of offense because it was not instructed on that element
	 For cases dealing with this subject, see sec. 29.4414.


	29.443  When setting aside or reversal granted in interest of justice because verdict against weight of evidence
	 Tibbs v. Florida, 102 S. Ct. 2211 (1982): 1981 Term, p. 47, sec. 3.673.

	29.444  When setting aside or reversal based on lack of jurisdiction of trial court
	 For cases dealing with this subject, see sec. 29.31.

	29.445  When setting aside or reversal based on defect in charging document
	29.446  When setting aside or reversal based on improper ex post facto application of statute under which defendant was charged and convicted
	 Montana v. Hall, 107 S. Ct. 1825 (1987): 1986 Term, p. 65, sec. 3.674.

	29.447  When setting aside or reversal based on prosecutor's misconduct that was undertaken with the intent to prevent an acquittal, or to prejudice the possibility of an acquittal, that the prosecutor believed was likely in the absence of the misconduct
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.

	29.448  Other situations
	29.449  Related matters
	29.4491  Requirement of credit for time already served pursuant to first conviction
	 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, p. 72, sec. 3.673.



	29.45  Court Of Appeals' Review Of Setting Aside Of Verdict By Trial Court
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).
	 Arizona v. Rumsey, 104 S. Ct. 2305 (1984): 1983 Term, p. 72, sec. 3.68.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 42, sec. 3.681.

	29.46  Supreme Court Review After Reversal By Court Of Appeals
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).
	 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 (1980): 1979 Term, p. 38, sec. 3.67.
	 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979): 1978 Term, p. 34, sec. 3.66.

	29.47  Other Proceedings And Situations
	29.471  Capital sentencing proceeding based on aggravating circumstance that was element of offense for which defendant was prosecuted in guilt phase of proceeding
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 29-9, sec. 29.471.

	29.472  Trial court's taking of guilty or no-contest plea and then, before sentencing, retaking of plea to correct defects in original plea taking, does not subject defendant to double jeopardy
	 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 620 N.W.2d 435, 2000 Term WCA-111, at ¶1-6.


	29.48  Other Matters
	29.481  As applied to successive prosecutions, the double jeopardy clause is concerned with the risk of trial and conviction, not punishment
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 29-9, sec. 29.471.

	29.482  Definition of "acquittal" for double jeopardy purposes
	 For cases dealing with this subject, see sec. 29.844.



	29.5  Limitations On Successive Prosecutions By Different Governmental Entities
	29.51  Dual Sovereignty Doctrine In General
	29.511  In general
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶10.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶53.

	29.512  Bar to drug prosecution for the same act both in this state and under federal law or the law of another state; statutory abrogation of dual sovereignty doctrine with respect to drug offenses (Wis. Stat. § 961.45)
	 For cases dealing with this subject, see sec. 36.195.

	29.513  Bar to prosecution for same act both in this state and under federal law or the law of another state unless each offense requires proof of fact for conviction which other does not; statutory abrogation of dual sovereignty doctrine (Wis. Stat. § 939.71)
	 For cases dealing with this subject, see sec. 31.421.


	29.52  By State And Federal Government
	 Koon v. United States, 116 S. Ct. 2035 (1996): 1995 Term, p. 29-3, sec. 29.52.
	 Rinaldi v. United States, 98 S. Ct. 81 (1977): 1977 Term, p. 28, sec. 3.633.
	 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 (1996): 1995 Term, p. 36-9, sec. 36.193.
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶8.

	29.53  By State And Municipality Or Other Lower Governmental Unit
	 State v. Kramsvogel, 124 Wis. 2d 101, 369 N.W.2d 145 (1985): 1984 Term, p. 67, sec. 3.621.
	 State v. Ramirez, 83 Wis. 2d 150, 265 N.W.2d 274 (1978): 1977 Term, p. 27, sec. 3.631.
	 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 (Ct. App. 1981): 1980 Term, p. 38, sec. 3.621.

	29.54  By Indian Tribe And Federal Or State Government
	29.541  In general
	 United States v. Lara, 124 S. Ct. 1628 (2004).
	 United States v. Wheeler, 98 S. Ct. 1079 (1978): 1977 Term, p. 28, sec. 3.632.

	29.542  When prosecution by Indian tribe was of Indian who was not member of tribe
	 United States v. Lara, 124 S. Ct. 1628 (2004).


	29.55  By One State Government And Another State Government
	29.551  In general
	 Heath v. Alabama, 106 S. Ct. 433 (1985): 1985 Term, p. 52, sec. 3.621.
	 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 (1996): 1995 Term, p. 36-9, sec. 36.193.
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.

	29.552  Prosecution for bail jumping based on violation of bond term that defendant is not to commit any crime after conviction in other state of crime whose commission constitutes violation of bail term
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.


	29.56  By State And Subordinate Administrative Agency
	 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 155 (Ct. App. 1982): 1982 Term, p. 55, sec. 3.621.


	29.6  Limitations Relating To Sentencing And Increasing Or Modifying Punishment Or Other Disposition
	29.61  General Principles
	29.611  In general
	 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 Term, p. 29-10, sec. 29.61.
	 Ralston v. Robinson, 102 S. Ct. 233 (1981): 1981 Term, p. 48, sec. 3.692.
	 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 Term, p. 42, sec. 3.691.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 43, sec. 3.691.
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶1-41.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 96 (1984): 1983 Term, p. 151, sec. 6.57.
	 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 170 (1981): 1980 Term, p. 42, sec. 3.691.
	 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 (1981): 1980 Term, p. 39, sec. 3.631.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37.
	 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 650 N.W.2d 844, 2002 Term WCA-53, at ¶9-10.
	 State v. Willett, 2000 WI App 212, 238 Wis. 2d 621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶3.
	 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 614 N.W.2d 42: 1999 Term, p. 26-5, sec. 29.622.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 9-17, sec. 9.4831.
	 State v. Dean, 111 Wis. 2d 361, 330 N.W.2d 630 (Ct. App. 1983): 1982 Term, p. 57, sec. 3.6911.
	 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 (Ct. App. 1981): 1980 Term, p. 44, sec. 3.695.
	 State v. North, 91 Wis. 2d 507, 283 N.W.2d 457 (Ct. App. 1979): 1979 Term, p. 81, sec. 6.44.
	 For cases dealing generally with a trial court's modification of its sentence, see sec. 9.44.
	 For cases dealing generally with increasing the sentence imposed, see sec. 9.495.

	29.612  Applicability of double jeopardy clause to sentencing proceedings
	 Monge v. California, 118 S. Ct. 2246 (1998): 1997 Term, p. 29-11, sec. 29.611.

	29.613  Applicability of double jeopardy clause to multiple punishments for same offense
	 For cases dealing with this subject, see secs. 29.13 and 29.2.

	29.614  Applicability of double jeopardy clause to restitution
	 For cases dealing with this subject, see sec. 9.48976.

	29.615  General principles for determining when sentence may be increased after initial imposition without violating double jeopardy
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶1-41.
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶15.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37.
	 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 650 N.W.2d 844, 2002 Term WCA-53, at ¶9-10.


	29.62  Modifying Sentence After Defendant Begins Serving It
	29.621  In general
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶1-41.
	 State v. Prager, 2005 WI App 95, 281 Wis. 2d 811, 698 N.W.2d 837, at ¶20.
	 State v. Willett, 2000 WI App 212, 238 Wis. 2d 621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶1-7.
	 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 614 N.W.2d 42: 1999 Term, p. 29-2, sec. 29.622.

	29.622  Amending sentence to correct mistake made in imposing it (e.g., after court determines it mistakenly used word "concurrent" instead of "consecutive" in original sentence pronouncement)
	 State v. Willett, 2000 WI App 212, 238 Wis. 2d 621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶5.
	 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622.

	29.623  Amending sentence to make it consecutive rather than concurrent when, at time of original imposition of sentence, trial court indicated desire for consecutive sentence but believed he only had authority to impose concurrent one
	 State v. Willett, 2000 WI App 212, 238 Wis. 2d 621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶1-7.

	29.624  Correcting obvious error in sentencing where it is clear that good faith mistake was made in initial sentencing pronouncement, where court promptly recognizes error, and where court, by reducing erroneous original sentence on one count and increasing original sentence on another count, seeks to impose lawfully structured sentence that achieves overall disposition court originally intended
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶1-41.


	29.63  Increasing Punishment
	29.631  What constitutes increase in punishment that will trigger double jeopardy process limitations on increasing punishment; determining whether increase in sentence has occurred
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶18-20.

	29.632  Increasing Punishment Upon Reconviction And Resentencing After Setting Aside Or Reversal Of Original Conviction Or Related Convictions
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 29-10, sec. 29.62.
	 Poland v. Arizona, 106 S. Ct. 1749 (1986): 1985 Term, p. 55, sec. 3.6914.
	 Pennsylvania v. Goldhammer, 106 S. Ct. 353 (1985): 1985 Term, p. 54, sec. 3.6912.
	 United States v. Goodwin, 102 S. Ct. 2485 (1982): 1981 Term, p. 48, sec. 3.694.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Stubbendick, 110 Wis. 2d 693, 329 N.W.2d 399 (1983): 1982 Term, p. 108, sec. 6.491.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶13-20.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37.
	 For cases dealing generally with resentencing upon conviction after setting aside or reversal of original conviction, see sec. 9.4954.

	29.633  Increasing Punishment Upon Resentencing When Original Sentence, Or Related Sentence, Vacated Or Reversed
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶1-41.
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 96 (1984): 1983 Term, p. 151, sec. 6.57.
	 State v. Walker, 117 Wis. 2d 579, 345 N.W.2d 413 (1984): 1983 Term, p. 153, sec. 6.84.
	 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 (1983): 1982 Term, p. 56, sec. 3.631.
	 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 (1981): 1980 Term, p. 39, sec. 3.631.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶17.
	 State v. Wood, 2007 WI App 190, 305 Wis. 2d 133, 738 N.W.2d 81, at ¶6.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37.
	 State v. Helm, 2002 WI App 154, 256 Wis. 2d 285, 647 N.W.2d 405, 2001 Term WCA-432, at ¶1-18.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21.
	 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 (Ct. App. 1983): 1983 Term, p. 74, sec. 3.6923.
	 For cases dealing generally with resentencing when original sentence vacated or reversed, see sec. 9.4955.

	29.634  Increasing Punishment Upon Resentencing After Related Conviction Set Aside Or Reversed
	 State v. Martin, 121 Wis. 2d 670, 360 N.W.2d 43 (1985): 1984 Term, p. 73, sec. 3.6933.
	 State v. Church, 2002 WI App 212, 257 Wis. 2d 442, 650 N.W.2d 873, 2002 Term WCA-59, at ¶37.
	 For cases dealing generally with increasing a sentence after a related conviction has been set aside or reversed, see sec. 9.4956.

	29.635  Increasing Punishment When, At Initial Sentencing, Defendant Made Fraudulent Representation That Trial Court Accepted And Relied On In Imposing Initial Sentence
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶33-34.
	 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 650 N.W.2d 844, 2002 Term WCA-53, at ¶1-20.

	29.636  Imposing Sentence Or Longer Period Of Probation When Probation Or Condition Of Probation Found Invalid Or Unachievable
	 State v. Sepulveda, 120 Wis. 2d 231, 353 N.W.2d 790 (1984): 1983 Term, p. 150, sec. 6.57.
	 State v. Sepulveda, 119 Wis. 2d 546, 350 N.W.2d 96 (1984): 1983 Term, p. 151, sec. 6.57.
	 State v. Pierce, 117 Wis. 2d 83, 342 N.W.2d 776 (Ct. App. 1983): 1983 Term, p. 74, sec. 3.6922.
	 State v. Gereaux, 114 Wis. 2d 110, 338 N.W.2d 118 (Ct. App. 1983): 1983 Term, p. 74, sec. 3.6923.
	 State v. Dean, 111 Wis. 2d 361, 330 N.W.2d 630 (Ct. App. 1983): 1982 Term, p. 59, sec. 3.6941.
	 State v. Dean, 102 Wis. 2d 300, 306 N.W.2d 286 (Ct. App. 1981): 1980 Term, p. 44, sec. 3.695.


	29.64  Double Jeopardy Limitations Relating To Imposition Of Death Penalty
	29.641  In general
	 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009).

	29.642  Application, in death penalty context, of issue preclusion doctrine, which is encompassed in double jeopardy protection under Ashe v. Swenson
	 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009).

	29.643  When, prior to Supreme Court holding forbidding execution of mentally retarded offenders, defendant's mental retardation was found to exist and was considered in context of weighing aggravating and mitigating factors and death penalty was imposed, double jeopardy does not preclude full hearing on defendant's mental capacity to determine whether he is mentally retarded to degree that imposition of death penalty would be unconstitutional
	 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009).

	29.644  Imposing death penalty after original imposition of life imprisonment set aside on appeal
	 Bobby, Warden v. Bies, 129 S. Ct. 2145 (2009).
	 Sattazahn v. Pennsylvania, 123 S. Ct. 732 (2003), 2002 Term USSC-6.
	 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 Term, p. 10-13, sec. 10.6911.
	 Arizona v. Rumsey, 104 S. Ct. 2305 (1984): 1983 Term, p. 75, sec. 3.6925.
	 Bullington v. Missouri, 101 S. Ct. 1852 (1981): 1980 Term, p. 42, sec. 3.691.

	29.645  Trial judge's imposition of death penalty after jury recommends life imprisonment
	 Spaziano v. Florida, 104 S. Ct. 3154 (1984): 1983 Term, p. 145, sec. 6.4911.


	29.65  Other situations
	29.651  When statute authorizes government to seek appellate review of sentence
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 43, sec. 3.691.

	29.652  Propriety of remand to trial court for new sentencing hearing at which state will have opportunity to prove allegation triggering penalty enhancer (e.g., prior conviction) when appellate court has concluded that state failed to prove allegation at original sentencing hearing
	 Dretke v. Haley, 124 S. Ct. 1847 (2004).
	 Monge v. California, 118 S. Ct. 2246 (1998): 1997 Term, p. 29-11, sec. 29.62.

	29.653  Imposition of two consecutive sentences, one for underlying substantive offense and other for penalty enhancer, violates double jeopardy
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶16-18.

	29.654  Amending restitution order to clarify arguably ambiguous provision does not violate double jeopardy
	 For cases dealing with this subject, see sec. 9.48974.


	29.66  Other Situations (cont'd)
	29.661  On appeal
	 For cases dealing generally with increasing sentence on appellate review, see sec. 9.953.

	29.662  Eliminating presentence incarceration credit initially given
	 State v. Amos, 153 Wis. 2d 257, 450 N.W.2d 503 (Ct. App. 1989): 1989 Term, p. 29-2, sec. 29.72.

	29.663  Imposing restitution that was omitted from sentence when it was initially imposed
	29.6631  In general
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.

	29.6632  After prison sentence has commenced
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 9-17, sec. 9.4831.


	29.664  Making sentence legal when sentence originally imposed was illegal
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.

	29.665  Using prior convictions in subsequent sentencing
	 Schiro v. Farley, 114 S. Ct. 783 (1994): 1993 Term, p. 29-12, sec. 29.74.

	29.666  Using prior conviction to enhance potential punishment under habitual criminality statute
	 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 Term, p. 29-6, sec. 29.63.
	 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 Term, p. 29-12, sec. 29.66.

	29.667  Entering judgment of conviction imposing consecutive sentence after oral pronouncement of sentence that is silent on whether it is concurrent or consecutive does not increase punishment and violate double jeopardy
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.

	29.668  Use of prior conviction to enhance potential punishment under habitual criminality statute
	 United States v. Watts, 117 S. Ct. 633 (1997): 1996 Term, p. 9-10, sec. 9.2441.

	29.669  Consideration of criminal activity of which defendant has been acquitted in determining appropriate sentence of impose
	 For cases dealing with this subject, see sec. 29.7984.



	29.7  Particular Applications Of Double Jeopardy Protections
	29.71  Particular Applications Of Limitations On Prosecution And Punishment For Multiple Offenses In Single Trial
	 For cases dealing with this subject, see sec. 29.22.

	29.72  Criminal Prosecution After Disciplinary Proceedings For Same Conduct
	29.721  After prison disciplinary proceedings
	29.7211  In general
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.786.
	 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 470 (1983): 1983 Term, p. 73, sec. 3.6915.
	 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 (Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412.
	 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 (Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793.
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.
	 State v. Fonder, 162 Wis. 2d 591, 469 N.W.2d 922 (Ct. App. 1991): 1990 Term, p. 29-4, sec. 29.811.
	 State v. Quiroz, 149 Wis. 2d 691, 439 N.W.2d 621 (Ct. App. 1989): 1988 Term, p. 29-4, sec. 29.811.
	 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 (Ct. App. 1986): 1986 Term, p. 67, sec. 3.693.
	 State v. Killebrew, 109 Wis. 2d 611, 327 N.W.2d 155 (Ct. App. 1982): 1982 Term, p. 58, sec. 3.692.

	29.7212  When prison disciplinary proceeding results in extension of release date
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.


	29.722  After juvenile institution disciplinary proceedings
	 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 (Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412.


	29.73  Propriety Of Successive Prosecutions For Multiple Offenses Arising Out Of One Act Or Transaction
	 Garrett v. United States, 105 S. Ct. 2407 (1985): 1984 Term, p. 71, sec. 3.6912.
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 196, sec. 12.611.
	 State v. Ramirez, 83 Wis. 2d 150, 265 N.W.2d 274 (1978): 1977 Term, p. 28, sec. 3.642.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611.

	29.74  Reprosecution After Proceedings That Were Nullity For Lack Of Jurisdiction
	 For cases dealing with this subject, see sec. 29.31.

	29.75  Right To Review Of Sufficiency Of Evidence At First Trial Before Second Trial Held
	29.751  By trial court when mistrial granted
	 For cases dealing with this subject, see sec. 29.413.

	29.752  By appellate court when reversal ordered
	 For cases dealing with this subject, see sec. 29.4412.

	29.753  In two-tiered trial system, no right to determination of sufficiency of evidence at first tier before trial de novo at second tier
	 Justices of Boston Municipal Court v. Lydon, 104 S. Ct. 1805 (1984): 1983 Term, p. 75, sec. 3.693.


	29.76  Double Jeopardy And Probation Or Parole Proceedings
	29.761  General principles
	29.7611  Revocation of probation is not considered punishment for double jeopardy purposes
	 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶14.


	29.762  Propriety of considering, in sentencing upon revocation of probation, conduct for which defendant was revoked
	 State v. Schreiber, 2002 WI App 75, 251 Wis. 2d 690, 642 N.W.2d 621, 2001 Term WCA-303, at ¶14.

	29.763  Revocation of probation or parole and imposition of imprisonment
	 Ralston v. Robinson, 102 S. Ct. 233 (1981): 1981 Term, p. 48, sec. 3.692.
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 43, sec. 3.693.
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.
	 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 (Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785.
	 For cases dealing generally with sentencing upon revocation of probation, see sec. 9.4974.

	29.764  Propriety of probation or parole revocation and of criminal prosecution and punishment based on same conduct
	 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 (Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793.

	29.765  Forfeiture of good time upon parole revocation
	 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 (Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793.
	 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 121, sec. 11.381.

	29.766  Imposition of sentence or longer period of probation after probation or condition of probation invalidated or unachievable
	 For cases dealing with this subject, see sec. 29.67.

	29.767  Double jeopardy clause does not require modification of sentence imposed upon revocation of probation when defendant acquitted of charge that prompted revocation
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.

	29.768  Denial of credit against sentence for time successfully spent on parole
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.


	29.77  Other Applications
	29.771  Propriety of capital sentencing proceeding based on aggravating circumstance that was element of offense for which defendant was prosecuted in guilt phase of proceeding
	 For cases dealing with this subject, see sec. 29.471.

	29.772  Use of prior convictions to enhance sentences for subsequent convictions
	 For cases dealing with this subject, see sec. 29.696.

	29.773  Imposition of punitive tax on criminal activity and criminal punishment for that activity violates constitutional prohibition against successive punishments for same offense
	29.7731  In general
	 United States v. Ursery, 116 S. Ct. 2135 (1996): 1995 Term, p. 29-8, sec. 29.7892.
	 Department of Revenue v. Kurth Ranch, 114 S. Ct. 1937 (1994): 1993 Term, p. 29-12, sec. 29.75.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶27.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 29-13, sec. 29.7722.

	29.7732  Imposition of controlled substances tax and criminal punishment for possession of controlled substances
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 29-13, sec. 29.7722.


	29.774  Successive prosecutions for theft by fraud and forgery growing out of same transaction
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.

	29.775  Trial and/or conviction of felony murder after conviction or acquittal of underlying felony
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.

	29.776  Trial after accomplice has been acquitted, or has been convicted of lesser offense
	 Standefer v. United States, 100 S. Ct. 1999 (1980): 1979 Term, p. 37, sec. 3.65.
	 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 (1979): 1979 Term, p. 37, sec. 3.65.
	 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 (Ct. App. 1979): 1978 Term, p. 34, sec. 3.65.
	 For cases dealing generally with conviction as party to a crime after person who directly committed it has been acquitted, or has been convicted of a lesser offense, see sec. 31.281.

	29.777  Prosecution for offenses committed in county after offenses have been improperly consolidated and disposed of in another county pursuant to statute allowing plea of guilty to offenses committed in several counties
	 State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 (Ct. App. 1994): 1994 Term, p. 7-16, sec. 7.4922.

	29.778  Requirement that when defendant reconvicted after first conviction set aside or reversed he receive credit for time already served on first conviction
	 Ohio v. Johnson, 104 S. Ct. 2536 (1984): 1983 Term, p. 72, sec. 3.673.
	 For cases dealing generally with resentencing upon reconviction after first conviction set aside or reversed, see sec. 9.4954.
	 For cases dealing with the due process requirement of credit on a sentence for time served on an earlier invalid sentence or probation, see sec. 22.621.
	 For cases dealing with due process restrictions on increasing a sentence upon reconviction after original conviction set aside or reversed, see sec. 22.631.
	 For cases dealing with equal protection restrictions on increasing a sentence upon reconviction after original conviction set aside or reversed, see sec. 23.636.

	29.779  Propriety, under statute proscribing engaging in repeated acts of sexual assault of the same child, of multiple prosecutions based on acts during same time period that occurred in different venues
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶1-21.


	29.78  Other Applications (cont'd)
	29.781  Conviction of continuing criminal enterprise offense after conviction of predicate offense
	 Garrett v. United States, 105 S. Ct. 2407 (1985): 1984 Term, p. 71, sec. 3.6912.
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211.

	29.782  Multiple criminal convictions for single act of drunk driving
	 State v. Bohacheff, 114 Wis. 2d 402, 338 N.W.2d 466 (1983): 1983 Term, p. 232, sec. 12.7621.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 144, sec. 11.271.

	29.783  Prosecution for criminal drunk driving offense (e.g., criminal drunk driving, homicide by intoxicated use of motor vehicle, etc.) after earlier noncriminal proceeding
	29.7831  After conviction of civil drunk driving or other civil offense based on same conduct
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.
	 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 29.4314.
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.
	 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. App. 1983): 1983 Term, p. 72, sec. 3.6913.
	 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 (Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131.

	29.7832  After administrative suspension of driver's operating privileges based on drunk driving
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.
	 County of Dane v. Granum, 203 Wis. 2d 252, 551 N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, sec. 44.2342.
	 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787.


	29.784  Reimposition of restitution upon conviction of subsequent offense
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.
	 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 506 (Ct. App. 1983): 1983 Term, p. 72, sec. 3.6914.

	29.785  Revocation of operating privilege of habitual traffic offender after conviction of offenses on which revocation based
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641.

	29.786  Prosecution of charge after that charge has been taken into consideration in sentencing on prior conviction
	 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 Term, p. 29-7, sec. 29.791.
	 State v. Jackson, 110 Wis. 2d 548, 329 N.W.2d 182 (1983): 1982 Term, p. 58, sec. 3.693.

	29.787  Introduction of testimony relating to alleged crime that defendant had previously been convicted or acquitted of committing to show defendant's guilt of crime being tried
	 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 Term, p. 29-12, sec. 29.4312.
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 29-3, sec. 29.811.
	 State v. Landrum, 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995): 1994 Term, p. 29-8, sec. 29.793.

	29.788  Forfeiture or other proceeding governed by lower standard of proof than beyond a reasonable doubt, after acquittal of criminal charge arising out of same conduct that is subject of proceeding
	 Dowling v. United States, 110 S. Ct. 668 (1990): 1989 Term, p. 29-3, sec. 29.811.

	29.789  Requiring defendant who has reached mandatory release date by earning good time to serve balance of sentence on parole
	 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 497 (Ct. App. 1990): 1989 Term, p. 9-20, sec. 9.4931.


	29.79  Other Applications (cont'd)
	29.791  Imposition of civil penalty and criminal punishment for same act
	29.7911  In general
	 United States v. Ursery, 116 S. Ct. 2135 (1996): 1995 Term, p. 29-8, sec. 29.7892.
	 Department of Revenue v. Kurth Ranch, 114 S. Ct. 1937 (1994): 1993 Term, p. 29-13, sec. 29.76.
	 United States v. Halper, 109 S. Ct. 1892 (1989): 1988 Term, p. 29-5, sec. 29.812.
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.78.
	 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 (Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142.

	29.7912  Imposition of penalty for failure to pay drug tax and criminal punishment for such failure
	 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 (Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142.

	29.7913  Punitive tax imposed on criminal activity violates constitutional prohibition against successive punishment for same offense
	 For cases dealing with this subject, see sec. 29.773.

	29.7914  Prosecution for criminal drunk driving offense after conviction of civil drunk driving or other civil penalty based on same conduct
	 For cases dealing with this subject, see sec. 29.783.

	29.7915  Imposition of civil forfeiture (e.g., forfeiture of property used in, or representing proceeds of, commission of crime) and criminal punishment for same act
	 For cases dealing with this subject, see sec. 29.796.

	29.7916  Prosecution and punishment for municipal ordinance violation and criminal punishment for same act
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.


	29.792  When two consecutive sentences imposed for same crime, court may vacate shorter one even though already served, and then enforce longer one with credit for time served on shorter sentence, without violating double jeopardy prohibition
	 Jones v. Thomas, 109 S. Ct. 2522 (1989): 1988 Term, p. 29-5, sec. 29.813.

	29.793  Prosecution as adult or in adult court for acts that were subject of juvenile delinquency proceedings
	29.7931  In general
	29.7932  Juvenile court waiver of juvenile into adult court based on conduct that provided basis for imposition of sanction for violation of dispositional order for earlier delinquent act
	 In Interest of Craig S.G., 209 Wis. 2d 65, 561 N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, sec. 29.788.

	29.7933  Criminal prosecution after extension of juvenile disposition based in part on conduct giving rise to criminal prosecution
	 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 (Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785.

	29.7934  Criminal prosecution after recision of juvenile's conditional release based on same conduct that underlies criminal prosecution
	 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 (Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785.


	29.794  Forfeiture proceeding after acquittal of criminal charge arising out of same conduct
	 United States v. One Assortment of 89 Firearms, 104 S. Ct. 1099 (1984): 1983 Term, p. 67, sec. 3.6131.

	29.795  Charging defendant with bail jumping for failure to comply with condition that he refrain from driving without a valid license
	 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 (Ct. App. 1987): 1986 Term, p. 66, sec. 3.691.

	29.796  Imposition of civil forfeiture (e.g., forfeiture of property used in, or representing proceeds of, commission of crime) and criminal punishment for same act
	29.7961  In general
	 United States v. Ursery, 116 S. Ct. 2135 (1996): 1995 Term, p. 29-8, sec. 29.7892.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶25-26, 30.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.

	29.7962  Forfeiture of property used to commit, or representing proceeds from commission of, drug offenses
	 United States v. Ursery, 116 S. Ct. 2135 (1996): 1995 Term, p. 29-8, sec. 29.7892.

	29.7963  Forfeiture of vehicle under Wis. Stat. § 346.65(6) after conviction of drunk driving or other offense triggering forfeiture
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.


	29.797  Other applications
	29.7971  Prosecution of defendant for greater offense following breach of plea agreement under which he was convicted and sentenced for lesser offense
	 Ricketts v. Adamson, 107 S. Ct. 2680 (1987): 1986 Term, p. 66, sec. 3.692.

	29.7972  Administrative imposition of monetary penalties and occupational debarment on defendant for violation of federal banking statutes followed by later criminal prosecution for essentially same conduct
	 Hudson v. United States, 118 S. Ct. 488 (1997): 1997 Term, p. 29-1, sec. 29.1421.

	29.7973  Attempted execution of condition of probation (e.g., confinement to jail) after term of probation itself has expired
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.

	29.7974  Successive prosecution for misdemeanor battery after acquittal of felony battery
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.

	29.7975  Prosecution for both operating motor vehicle while intoxicated and operating motor vehicle with prohibited alcohol concentration
	 For cases dealing with this subject, see sec. 29.252.

	29.7976  Defendant may be prosecuted for perjury based on allegedly false testimony in prior prosecution in which defendant's false testimony was believed by jury and led to acquittal if state has newly discovered evidence of perjury
	 For cases dealing with this subject, see sec. 29.43341.

	29.7977  Remand for proof of compliance with 90-day requirement in sexually violent person (ch. 980) proceeding does not violate double jeopardy
	 State v. Lalor, 2003 WI App 68, 261 Wis. 2d 614, 661 N.W.2d 898, at ¶35.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶21.


	29.798  Other applications (cont'd)
	29.7981  Propriety of reducing jeopardy-barred conviction for greater offense to a conviction for lesser-offense that is not jeopardy barred as remedy for double jeopardy violation
	 Morris v. Mathews, 106 S. Ct. 1032 (1986): 1985 Term, p. 55, sec. 3.692.

	29.7982  Conviction and punishment for violation of criminal statute and for violation of order enjoining violations of statute
	 Cornellier Fireworks Co. v. St. Croix County, 119 Wis. 2d 44, 349 N.W.2d 721 (Ct. App. 1984): 1983 Term, p. 73, sec. 3.6917.

	29.7983  Sexually violent person commitment after completion of sentence for commission of sexually violent offense
	 For cases dealing with this subject, see sec. 10.712.

	29.7984  Consideration in imposing sentence of criminal activity after defendant has been acquitted of that criminal activity
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 United States v. Watts, 117 S. Ct. 633 (1997): 1996 Term, p. 9-10, sec. 9.2441.

	29.7985  Prosecution of charge after that charge has been taken into consideration in sentencing on prior conviction
	 United States v. Watts, 117 S. Ct. 633 (1997): 1996 Term, p. 9-10, sec. 9.2441.

	29.7986  Prosecution and punishment for both delivery of controlled substance and tax stamp violation in relation to that controlled substance
	 For cases dealing with this subject, see sec. 29.237.

	29.7987  Prosecution and punishment for both possession of controlled substance with intent to deliver and tax stamp violation in relation to that controlled substance
	 For cases dealing with this subject, see sec. 29.238.

	29.7988  Propriety of criminal conviction and punishment and DIS sanction based on same conduct
	 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 (Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793.

	29.7989  Imposition of sanction pursuant to university disciplinary procedures and subsequent criminal prosecution for same activity
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.


	29.799  Other applications (cont'd)
	29.7991  Propriety of proceedings requiring the making of supplemental findings following trial
	 Swisher v. Brady, 98 S. Ct. 2699 (1978): 1977 Term, p. 30, sec. 3.69.

	29.7992  When expansive allegation of time in charging document violates double jeopardy
	 For cases dealing with this subject, see sec. 29.843.

	29.7993  Prosecution for offense after defendant convicted of criminal contempt based on commission of offense
	 United States v. Dixon, 113 S. Ct. 2849 (1993): 1992 Term, p. 29-12, sec. 29.4311.

	29.7994  After acceptance of guilty or no contest plea based on plea bargain providing for reduction of charges on some counts and dismissal of others, trial court cannot reinstate original charges without violating double jeopardy clause
	 State v. Hampton, 2004 WI 107, 274 Wis. 2d 379, 683 N.W.2d 14, at ¶34.
	 State v. Comstock, 168 Wis. 2d 915, 485 N.W.2d 354 (1992): 1991 Term, p. 29-20, sec. 29.817.
	 State v. Comstock, 163 Wis. 2d 218, 471 N.W.2d 596 (Ct. App. 1991): 1990 Term, p. 29-5, sec. 29.812.

	29.7995  Fact that government offers in evidence in one prosecution acts of misconduct that might ultimately be charged as criminal offenses in second prosecution does not bar that second prosecution
	 United States v. Felix, 112 S. Ct. 1377 (1992): 1991 Term, p. 29-12, sec. 29.4312.

	29.7996  Prosecution for criminal operating after revocation offense after conviction of civil traffic infraction based on same operation of motor vehicle
	 State v. Naydihor, 168 Wis. 2d 144, 483 N.W.2d 253 (Ct. App. 1992): 1991 Term, p. 29-16, sec. 29.4314.

	29.7997  Application of habitual criminality sentence enhancer to offense of possession of firearm by felon
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.

	29.7998  Prosecution for bail jumping after conviction or acquittal of offense whose commission provides basis for bail jumping charge
	29.79981  In general
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶39.
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412.

	29.79982  When bail jumping and offense whose commission provides basis for bail jumping are prosecuted together, and defendant is acquitted of that offense but convicted of bail jumping based on commission of lesser included offense, and conviction of bail jumping is reversed on account of trial error
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶1-60.


	29.7999  Criminal prosecution after revocation of probation or parole and imposition of imprisonment based upon the same conduct
	 For cases dealing with this subject, see sec. 29.764.




	29.8  Other Matters Relating To Double Jeopardy
	29.81  Burden And Standard Of Proof On Double Jeopardy Issues
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.

	29.82  Waiver Of Double Jeopardy Objection
	29.821  In general
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶44.

	29.822  By failure to raise double jeopardy issue by motion to dismiss before second trial held
	29.8221  In general
	 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 (Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 29-1, sec. 29.4113.

	29.8222  Circumvention of waiver rule by claiming that counsel was ineffective for failing to bring motion to dismiss before second trial
	 State v. Seefeldt, 2002 WI App 149, 256 Wis. 2d 410, 647 N.W.2d 894, 2001 Term WCA-413, at ¶28.


	29.823  By entry of guilty plea
	 For cases dealing with this subject, see sec. 7.3233.

	29.824  Sufficiency of double jeopardy objection to state's request for mistrial
	 State v. Barthels, 166 Wis. 2d 876, 480 N.W.2d 814 (Ct. App. 1992): 1991 Term, p. 29-9, sec. 29.4113.

	29.825  Double jeopardy claim not waived by failure to bring it in trial court
	 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 (Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142.

	29.826  Failure to raise double jeopardy issue prior to state's decision to retry defendant does not constitute waiver of double jeopardy objection
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.

	29.827  Request for new trial on postconviction motion or on appeal from conviction does not bar, either on grounds of equitable estoppel or on grounds of judicial estoppel, defendant from moving to dismiss on double jeopardy grounds when state attempts to retry defendant when new trial granted
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.

	29.828  Defendant does not waive double jeopardy claim by seeking, as alternative to dismissal based on claim that trial was barred on double jeopardy grounds, a new trial based on other grounds
	 State v. Collier, 220 Wis. 2d 825, 584 N.W.2d 689 (Ct. App. 1998): 1998 Term, p. 29-1, sec. 29.4111.

	29.829  Other matters
	29.8291  Does defendant waive double jeopardy claim he has unsuccessfully raised in trial court before second trial by failing to pursue, before second trial commences, interlocutory review of trial court's rejection of double jeopardy claim?
	 State v. Jaimes, 2006 WI App 93, 292 Wis. 2d 656, 715 N.W.2d 669, at ¶6.

	29.8292  Express waiver of double jeopardy claim
	29.82921  As part of guilty-plea process
	 For cases dealing with this subject, see sec. 7.32333.




	29.83  Appellate Review Of Double Jeopardy Issues
	29.831  Standards of review
	29.8311  Review of factual findings
	29.83111  In general
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.
	 State v. Quinn, 169 Wis. 2d 620, 486 N.W.2d 542 (Ct. App. 1992): 1992 Term, p. 29-10, sec. 29.4122.

	29.83112  Determination of prosecutor's intent involves factual finding that will not be reversed unless clearly erroneous
	 For cases dealing with this subject, see sec. 29.41222.


	29.8312  Review of ultimate decision
	29.83121  In general
	 State v. Henning, 2004 WI 89, 273 Wis. 2d 352, 681 N.W.2d 871, at ¶14.
	 State v. Gruetzmacher, 2004 WI 55, 271 Wis. 2d 585, 679 N.W.2d 533, at ¶15.
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶15.
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶19.
	 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 329 (1998): 1997 Term, p. 35-10, sec. 35.4221.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.
	 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 (1992): 1991 Term, p. 29-24, sec. 29.831.
	 State v. Lamar, 2009 WI App 133, 321 Wis. 2d 334, 773 N.W.2d 446, at ¶13.
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶4.
	 State v. Greene, 2008 WI App 100, 313 Wis. 2d 211, 756 N.W.2d 411, at ¶14.
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶5.
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶5.
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶6.
	 State v. Jones, 2002 WI App 208, 257 Wis. 2d 163, 650 N.W.2d 844, 2002 Term WCA-53, at ¶8.
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶6.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶5.
	 State v. Clark, 2000 WI App 245, 239 Wis. 2d 417, 620 N.W.2d 435, 2000 Term WCA-111, at ¶4.
	 State v. Willett, 2000 WI App 212, 238 Wis. 2d 621, 618 N.W.2d 881, 2000 Term WCA-82, at ¶4.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Burt, 2000 WI App 126, 237 Wis. 2d 610, 614 N.W.2d 42: 1999 Term, p. 29-5, sec. 29.622.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.
	 State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633 (Ct. App. 1999): 1999 Term, p. 42-1, sec. 42.2412.
	 State v. Canon, 230 Wis. 2d 512, 602 N.W.2d 316 (Ct. App. 1999): 1999 Term, p. 29-2, sec. 29.4331.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.
	 State v. Lettice, 221 Wis. 2d 69, 585 N.W.2d 171 (Ct. App. 1998): 1998 Term, p. 29-5, sec. 29.443.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 29-13, sec. 29.7722.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.
	 State v. Grosse, 210 Wis. 2d 172, 565 N.W.2d 174 (Ct. App. 1997): 1996 Term, p. 29-13, sec. 29.793.
	 In Interest of Craig S.G., 209 Wis. 2d 65, 561 N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, sec. 29.788.
	 City of Oshkosh v. Winkler, 206 Wis. 2d 538, 557 N.W.2d 464 (Ct. App. 1996): 1996 Term, p. 29-1, sec. 29.1421.
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.
	 State v. McMaster, 198 Wis. 2d 542, 543 N.W.2d 499 (Ct. App. 1995): 1995 Term, p. 29-6, sec. 29.787.
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.
	 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. App. 1994): 1994 Term, p. 29-2, sec. 29.222.
	 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 (Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221.
	 State v. Jacobs, 186 Wis. 2d 219, 519 N.W.2d 746 (Ct. App. 1994): 1994 Term, p. 29-4, sec. 29.433.
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.
	 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222.
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.
	 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21.
	 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 (Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142.
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 29-6, sec. 29.821.
	 State v. Harris, 161 Wis. 2d 758, 469 N.W.2d 207 (Ct. App. 1991): 1990 Term, p. 29-6, sec. 29.821.
	 State v. Mink, 146 Wis. 2d 1, 429 N.W.2d 99 (Ct. App. 1988): 1988 Term, p. 29-1, sec. 29.4113.
	 In Interest of R.L.C., 114 Wis. 2d 223, 338 N.W.2d 506 (Ct. App. 1983): 1983 Term, p. 76, sec. 3.6971.

	29.83122  Of trial court's decision that manifest necessity for mistrial existed
	 For cases dealing with this subject, see sec. 29.4117.

	29.83123  Of effect of guilty plea on right to raise double jeopardy claim
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶13.



	29.832  Appealability of pretrial order denying motion to dismiss on double jeopardy grounds
	 For cases dealing with this subject, see sec. 11.11411.


	29.84  Other Matters
	29.841  Subjecting defendant to possibility of double jeopardy by duplicitous charging
	 For cases dealing with this subject, see sec. 6.172.

	29.842  Continuing jeopardy
	 For cases dealing with this subject, see sec. 29.37.

	29.843  Double jeopardy and expansive allegation of time in charging document
	29.8431  When expansive allegation of time in charging document violates double jeopardy
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 6-2, sec. 6.143.

	29.8432  Limitations on charging additional counts of same offense as that for which defendant was tried when additional counts occurred during expansive time period alleged in charging document for offense for which defendant tried
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Fawcett, 145 Wis. 2d 244, 426 N.W.2d 91 (Ct. App. 1988): 1987 Term, p. 6-2, sec. 6.143.


	29.844  Definition of "acquittal" for double jeopardy purposes
	 Smith v. Massachusetts, 125 S. Ct. 1129 (2005).

	29.845  Effect of jury's improperly returning verdicts of guilty of two offenses, conviction of both of which is barred by double jeopardy; proper remedy is vacation of lesser, rather than greater, offense
	 For cases dealing with this subject, see sec. 8.6892.




	Chapter 30  Other Constitutional Rights
	30.1  Right To Speedy Trial
	30.11  Right To Speedy Trial Constitutionally Guaranteed
	30.111  In general
	 Vermont v. Brillon, 129 S. Ct. 1283 (2009).
	 State v. Lemay, 155 Wis. 2d 202, 455 N.W.2d 233 (1990): 1989 Term, p. 30-1, sec. 30.12.
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	 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 (Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221.
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	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221.
	 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 (Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221.

	30.2238  Participation of the state in the adverse publicity
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.
	 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 (Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221.

	30.2239  Other factors
	30.22391  Severity of the offenses charged and nature of the verdict returned
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.

	30.22392  Threats against the defendant


	30.224  Using jury from another county in county of prosecution
	30.2241  Right of court to select jury from another county in lieu of changing the place of trial
	 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 (Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221.

	30.2242  Right of court after granting change of venue to move trial back to original county with jury selected from county to which venue initially changed
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 49, sec. 3.461.


	30.225  Effect of improper change of venue over defendant's objection
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 49, sec. 3.463.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 60, sec. 8.21.

	30.226  In considering motion for change of venue, trial court limited to evidence elicited at hearing on motion
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 26, sec. 3.41.

	30.227  Hearing on motion for change of venue
	30.2271  Defendant's right to be present at hearing
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.


	30.228  Appellate review of decision on motion for change of venue
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶12.
	 State v. Ritchie, 2000 WI App 136, 237 Wis. 2d 664, 614 N.W.2d 837: 1999 Term, p. 1-16, sec. 1.4123.
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.
	 State v. Albrecht, 184 Wis. 2d 287, 516 N.W.2d 776 (Ct. App. 1994): 1993 Term, p. 30-3, sec. 30.221.
	 State v. Messelt, 178 Wis. 2d 320, 504 N.W.2d 362 (Ct. App. 1993): 1993 Term, p. 30-4, sec. 30.221.

	30.229  Other matters
	30.2291  Procedural matters relating to change of venue
	 For cases dealing with this subject, see sec. 6.698.



	30.23  Alternative Measures To Ensure Fair Trial
	30.231  Continuance
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.

	30.232  Closure of pretrial proceedings to press
	 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 1978 Term, p. 38, sec. 3.93.
	 For cases dealing generally with media access to pretrial proceedings, see sec. 46.12.

	30.233  Sequestration of jury
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 30-1, sec. 30.21.
	 For cases dealing generally with the sequestration of the jury, see secs. 8.695 and 8.863.

	30.234  "Gag" orders
	 For cases dealing with the validity of "gag" orders, see sec. 46.44.

	30.235  Use of voir dire to uncover and eradicate prejudice
	30.2351  In general
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 30-1, sec. 30.21.
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 75, sec. 4.131.

	30.2352  No right to private, individual examination
	 For cases dealing with this subject, see sec. 8.1313.


	30.236  Selecting jury from another county
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 49, sec. 3.461.


	30.24  Trial Court's Exercise Of Discretion
	30.241  In general
	 State v. Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999): 1998 Term, p. 25-20, sec. 25.4824.

	30.242  Limited to consideration of evidence elicited at hearing

	30.25  Trial Court's Right And Duty To Act Sua Sponte
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 49, sec. 3.461.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 60, sec. 8.21.
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 75, sec. 4.131.

	30.26  Other Matters Relating To Right
	30.261  Does not require questioning on voir dire about content of prejudicial pretrial publicity to which jurors may have been exposed
	 Mu'Min v. Virginia, 111 S. Ct. 1899 (1991): 1990 Term, p. 8-1, sec. 8.1312.


	30.27  Appellate Review Of Trial Court's Decision

	30.3  Requirement Of Proof Beyond A Reasonable Doubt
	30.31  General Principles
	30.311  In general
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 Bunkley v. Florida, 123 S. Ct. 2020 (2003).
	 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term USSC-24.
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 Fiore v. White, 121 S. Ct. 712 (2001), 2000 Term USSC-4.
	 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 1999 Term, p. 31-23, sec. 31.773.
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 Term, p. 30-1, sec. 30.311.
	 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 Term, p. 8-4, sec. 8.5351.
	 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 Term, p. 26-4, sec. 26.44.
	 Wright v. West, 112 S. Ct. 2482 (1992): 1991 Term, p. 30-2, sec. 30.31.
	 Cage v. Louisiana, 111 S. Ct. 328 (1990): 1990 Term, p. 8-9, sec. 8.5311.
	 Carella v. California, 109 S. Ct. 2419 (1989): 1988 Term, p. 20-1, sec. 20.24.
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 185, sec. 12.9122.
	 Cooper v. Mitchell Brothers' Santa Ana Theater, 102 S. Ct. 172 (1981): 1981 Term, p. 116, sec. 8.921.
	 Jackson v. Virginia, 99 S. Ct. 2781 (1979): 1978 Term, p. 76, sec. 7.611.
	 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 Term, p. 45, sec. 4.5443.
	 County Court of Ulster County v. Allen, 99 S. Ct. 2213 (1979): 1978 Term, p. 45, sec. 4.5444.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶19.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶55.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 (1996): 1995 Term, p. 36-1, sec. 36.1313.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 8-7, sec. 8.5351.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.
	 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 752 (1990): 1989 Term, p. 30-3, sec. 30.31.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 140, sec. 8.921.
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 181, sec. 8.921.
	 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 (1982): 1982 Term, p. 146, sec. 8.921.
	 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 865 (1982): 1981 Term, p. 116, sec. 8.921.
	 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 (1981): 1981 Term, p. 116, sec. 8.921.
	 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 (1981): 1980 Term, p. 104, sec. 8.921.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 57, sec. 4.62.
	 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 (1981): 1980 Term, p. 130, sec. 12.311.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 104, sec. 8.921.
	 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 (1980): 1980 Term, p. 104, sec. 8.921.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 112, sec. 8.841.
	 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 (1980): 1979 Term, p. 112, sec. 8.841.
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 112, sec. 8.841.
	 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 (1979): 1978 Term, p. 90, sec. 8.594.
	 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 (1979): 1978 Term, p. 90, sec. 8.594.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶15.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶43.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶44.
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶13.
	 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶10.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 State v. Zanelli, 212 Wis. 2d 358, 569 N.W.2d 301 (Ct. App. 1997): 1997 Term, p. 10-32, sec. 10.7371.
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 30-1, sec. 30.31.
	 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 139 (Ct. App. 1991): 1990 Term, p. 30-1, sec. 30.31.
	 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 37.2321.
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121.
	 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 12.6112.
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 8-9, sec. 8.5441.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 181, sec. 8.921.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 243, sec. 12.7923.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 181, sec. 8.921.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352.
	 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 324 (Ct. App. 1982): 1981 Term, p. 116, sec. 8.921.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 64, sec. 4.541.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 104, sec. 8.921.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 104, sec. 8.921.
	 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 (Ct. App. 1979): 1979 Term, p. 112, sec. 8.841.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 136, sec. 11.1251 and p. 137, sec. 11.5221.
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 112, sec. 8.841.
	 For cases dealing with instructing on the state's burden of proof, see sec. 8.535.

	30.312  Requirement that each and every element of offense be proven beyond a reasonable doubt
	30.3121  In general
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 Middleton v. McNeil, 124 S. Ct. 1830 (2004).
	 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term USSC-24.
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 1999 Term, p. 31-23, sec. 31.773.
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 31-14, sec. 31.7913.
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶10.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶19.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶55.
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶10.
	 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, at ¶13.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶15.
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶24.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶5.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶44.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶14.
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶4.
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶13.
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.

	30.3122  Prior conviction(s) that subjects defendant to increased potential punishment for offense is not element of offense that must be proved at trial beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 31.62232.

	30.3123  Determining what constitutes element of offense that must be proved beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 31.77.


	30.313  Requirement of proof beyond a reasonable doubt of any fact, other than fact of prior conviction, that increases penalty for crime beyond prescribed statutory maximum or that is necessary to support sentence exceeding maximum authorized by facts established by plea of guilty or jury verdict
	30.3131  In general
	 Rita v. United States, 127 S. Ct. 2456 (2007).
	 Cunningham v. California, 127 S. Ct. 856 (2007).
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 Shepard v. United States, 125 S. Ct. 1254 (2005).
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶56.
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶20-21.
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶21-24.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶16.

	30.3132  Need for proof beyond a reasonable doubt of aggravating circumstance that permits imposition of sentence outside of standard range prescribed for offense
	30.31321  In general
	 Cunningham v. California, 127 S. Ct. 856 (2007).

	30.31322  When imposition of sentence outside of standard range prescribed for offense is mandatory
	 Cunningham v. California, 127 S. Ct. 856 (2007).
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶22-24.

	30.31323  When imposition of sentence outside of standard range prescribed for offense is discretionary
	 Cunningham v. California, 127 S. Ct. 856 (2007).
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶24.


	30.3133  Applicability of harmless-error rule when court fails to require finding, beyond a reasonable doubt, of fact that increases penalty for crime beyond prescribed statutory maximum, i.e., fact that permits imposition of sentence outside of standard range prescribed for offense
	 For cases dealing with this subject, see sec. 11.7395.

	30.3134  Apprendi decision does not create constitutional test for determining what elements of particular offense are; rather, it sets out test for determining what facts must be determined by jury and proved beyond reasonable doubt, whether or not those facts are elements of offense
	 For cases dealing with this subject, see sec. 31.7793.

	30.3135  Need for proof beyond reasonable doubt of facts, other than fact of prior conviction, that render defendant habitual criminal, subject to increased  penalty
	30.31351  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶58.

	30.31352  When question is whether crime of which defendant was convicted in another jurisdiction was comparable to Wisconsin offense
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶56-29.



	30.314  Only guilt, not credibility of particular witness, must be proved beyond a reasonable doubt
	 State v. Owens, 148 Wis. 2d 922, 436 N.W.2d 869 (1989): 1988 Term, p. 2-8, sec. 2.641.

	30.315  Presumption of innocence
	 For cases dealing with this subject, see sec. 30.94.

	30.316  Applicability of harmless-error doctrine when deficient jury instruction given with regard to particular element
	 For cases dealing with this subject, see sec. 11.7361.

	30.317  Aggravating factor identified by trial court as basis for imposing harsher sentence does not need to be proved beyond a reasonable doubt
	 State v. Montroy, 2005 WI App 230, 287 Wis. 2d 430, 706 N.W.2d 145, at ¶20-24.


	30.32  What Constitutes Reasonable Doubt
	 Victor v. Nebraska, 114 S. Ct. 1239 (1994): 1993 Term, p. 8-4, sec. 8.5351.
	 Cage v. Louisiana, 111 S. Ct. 328 (1990): 1990 Term, p. 8-9, sec. 8.5311.
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 68, sec. 5.71.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352.

	30.33  Shifting Burden Of Proof To Defendant
	30.331  In general
	 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 Term, p. 30-1, sec. 30.331.
	 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 Term, p. 8-14, sec. 8.6122.
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶44.
	 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 (1982): 1982 Term, p. 207, sec. 12.9212.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 84, sec. 4.5373.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 204, sec. 12.7923.
	 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 513 (Ct. App. 1982): 1982 Term, p. 206, sec. 12.9211 and p. 208, sec. 12.9212.
	 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 (Ct. App. 1982): 1982 Term, p. 207, sec. 12.9211 and p. 208, sec. 12.9212.
	 For cases dealing with shifting the burden of proof to the defendant in the instructions, see sec. 8.5492.

	30.332  On elements of offense
	 Martin v. Ohio, 107 S. Ct. 1098 (1987): 1986 Term, p. 182, sec. 8.9233.
	 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 158, sec. 7.63.
	 Spikes v. Ohio, 102 S. Ct. 986 (1982): 1981 Term, p. 117, sec. 8.924.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 (1982): 1981 Term, p. 150, sec. 12.2182.
	 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 1981 Term, p. 151, sec. 12.2182.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151.
	 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 (Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 101, sec. 4.792.

	30.333  On defenses and mitigating circumstances
	30.3331  In general
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 Walton v. Arizona, 110 S. Ct. 3047 (1990): 1989 Term, p. 30-4, sec. 30.333.
	 McKoy v. North Carolina, 110 S. Ct. 1227 (1990): 1989 Term, p. 30-4, sec. 30.333.
	 Martin v. Ohio, 107 S. Ct. 1098 (1987): 1986 Term, p. 182, sec. 8.9233.
	 Engle v. Isaac, 102 S. Ct. 1558 (1982): 1981 Term, p. 185, sec. 12.9122.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 (1986): 1986 Term, p. 249, sec. 12.9311.
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 195, sec. 12.942.
	 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 (1982): 1981 Term, p. 151, sec. 12.2182.
	 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 1981 Term, p. 151, sec. 12.2182.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 185, sec. 12.9121.
	 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 (1981): 1980 Term, p. 104, sec. 8.921.
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 162, sec. 11.9112.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶15-16.
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.
	 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 (Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.
	 State v. Smith, 117 Wis. 2d 399, 344 N.W.2d 711 (Ct. App. 1983): 1983 Term, p. 101, sec. 4.792.
	 For cases dealing with the constitutionality of shifting the burden of proof to the defendant on the issue of insanity, see sec. 8.722.
	 For cases dealing generally with the burdens of production and proof with respect to defenses, see sec. 40.12.
	 For cases dealing with the constitutionality of placing the burden of production on the defendant, see sec. 40.122.

	30.3332  With respect to negative defense
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶15.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.

	30.3333  With respect to affirmative defense
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 Gilmore v. Taylor, 113 S. Ct. 2112 (1993): 1992 Term, p. 10-11, sec. 10.693.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶16.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.


	30.334  By use of presumptions
	 For cases dealing with this subject, see sec. 30.341.

	30.335  Prosecutor's comment by questioning or argument about shortcomings of defense evidence does not, per se, constitute shifting of burden of proof
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-24, sec. 8.851.

	30.336  When prosecutorial comment on failure to call or question witness shifts burden of proof to defendant
	 State v. Patino, 177 Wis. 2d 348, 502 N.W.2d 601 (Ct. App. 1993): 1992 Term, p. 8-4, sec. 8.851.

	30.337  Applicability of harmless error doctrine when instruction given that erroneously shifts burden of proof to defendant
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 Francis v. Franklin, 105 S. Ct. 1965 (1985): 1984 Term, p. 119, sec. 5.914.
	 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 (Ct. App. 1979): 1979 Term, p. 126, sec. 9.43.
	 For cases dealing with the applicability of the harmless error rule to an instruction on a presumption that improperly shifts the burden of persuasion to the defendant, see sec. 20.28.


	30.34  Relieving State Of Requirement
	30.341  By use of presumptions
	30.3411  In general
	 For cases dealing with this subject, see sec. 20.24.

	30.3412  Instruction relieving state of requirement by use of presumptions subject to harmless error analysis
	 For cases dealing with this subject, see sec. 20.28.

	30.3413  Retroactivity of rule proscribing instructions on presumptions that have effect of relieving state of burden of persuasion
	 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 47-2, sec. 47.222.


	30.342  By excluding defense evidence on element of crime
	 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 Term, p. 28-2, sec. 28.51.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423.

	30.343  By directing verdict as to guilt or particular element
	 For cases dealing with this subject, see sec. 26.43.

	30.344  By instructing jury to take judicially noticed elemental fact as conclusively proven
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶18-34.

	30.345  State's burden to prove every element of crime is not relieved by defendant's decision not to contest essential element of offense
	 For cases dealing with this subject, see sec. 30.381.


	30.35  Instructing On Requirement Of Proof Beyond A Reasonable Doubt
	30.351  Content of instruction in general
	 For cases dealing with this subject, see sec. 8.5352.

	30.352  Constitutionally deficient reasonable doubt instruction cannot be harmless error
	 Hedgpeth v. Pulido, 129 S. Ct. 530 (2008).
	 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 (2006).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7334.
	 Sullivan v. Louisiana, 113 S. Ct. 2078 (1993): 1992 Term, p. 30-1, sec. 30.352.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611.


	30.36  Sufficiency Of Evidence To Sustain Burden Of Proof Beyond A Reasonable Doubt
	 For cases dealing with this subject, see chapter 19.

	30.37  Other Matters
	30.371  No need to prove every alternative alleged in charging document
	 For cases dealing with this subject, see sec. 19.511.

	30.372  Not required in noncriminal actions
	 Cooper v. Mitchell Brothers' Santa Ana Theater, 102 S. Ct. 172 (1981): 1981 Term, p. 197, sec. 13.912.

	30.373  Directing verdict with respect to defendant's guilt or particular element
	 For cases dealing with this subject, see secs. 26.431 and 26.432.

	30.374  Requirement of submission to jury of proof of, and finding by jury of, all essential elements
	 For cases dealing with this subject, see sec. 26.44.

	30.375  Constitutionality of imposing mandatory minimum sentence based on defendant's use of weapon when use of weapon not proved beyond a reasonable doubt
	 McMillan v. Pennsylvania, 106 S. Ct. 2411 (1986): 1985 Term, p. 97, sec. 6.494.
	 for.

	30.376  Dispensing with need for proof of particular element by defendant's stipulation to that element
	 State v. Aldazabal, 146 Wis. 2d 267, 430 N.W.2d 614 (Ct. App. 1988): 1988 Term, p. 12-4, sec. 12.6112.

	30.377  Requirement not violated by failure to submit lesser-included offense instruction
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.

	30.378  Effect of insufficiency of evidence as to one basis of liability upon which jury was instructed when evidence sufficient to support another basis of liability upon which jury was instructed
	 For cases dealing with this subject, see sec. 19.551.


	30.38  Other matters (cont'd)
	30.381  State's burden to prove every element of crime is not relieved by defendant's decision not to contest essential element of offense
	 Estelle v. McGuire, 112 S. Ct. 475 (1991): 1991 Term, p. 10-5, sec. 10.612.

	30.382  Need for sufficient specificity in verdict to identify act or alternative acts on which guilt is predicated
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.

	30.383  Requirement of proof beyond a reasonable doubt violated by lack of unanimity instruction
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.

	30.384  Evidentiary rule that reduces state's burden of proof in the sense of making the burden easier to bear is not unconstitutional unless rule violates fundamental principle of fairness
	 Montana v. Egelhoff, 116 S. Ct. 2013 (1996): 1995 Term, p. 30-1, sec. 30.371.

	30.385  Requirement that appellate court consider sufficiency of evidence issue even when it finds other error warranting reversal
	 For cases dealing with this subject, see sec. 29.4412.

	30.386  Effect of court decision in another case, decided after defendant's conviction became final, holding that conduct in which defendant engaged does not constitute crime of which he was convicted
	30.3861  In general
	 Bunkley v. Florida, 123 S. Ct. 2020 (2003).
	 Fiore v. White, 121 S. Ct. 712 (2001), 2000 Term USSC-4.
	 Fiore v. White, 120 S. Ct. 469 (1999): 1999 Term, p. 11-18, sec. 11.8841.

	30.3862  Need for court that decided case to determine whether decision declared law that existed at time defendant's conviction became final or, rather, changed law from that which existed at time defendant's conviction became final
	 Bunkley v. Florida, 123 S. Ct. 2020 (2003).



	30.39  Other matters (cont'd)
	30.391  Applicability of harmless error rule to instruction that relieves state of proving each element beyond a reasonable doubt because it misstates, omits, or is otherwise deficient with regard to, particular element
	 For cases dealing with this subject, see sec. 11.7361.

	30.392  Applicability of harmless-error rule when court fails to require jury to find, beyond a reasonable doubt, fact that increases penalty for crime beyond prescribed statutory maximum, i.e., fact that permits imposition of sentence outside of standard range prescribed for offense
	 For cases dealing with this subject, see sec. 11.7395.

	30.393  Satisfying requirement of proof beyond a reasonable doubt by taking judicial notice of fact
	 For cases dealing with this subject, see sec. 20.181.



	30.4  Right To Self-Representation
	30.41  General Principles
	30.411  Right to self-representation in general
	 Indiana v. Edwards, 128 S. Ct. 2379 (2008).
	 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 Term, p. 182, sec. 8.933.
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶74.
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶56.
	 Pickens v. State, 96 Wis. 2d 549, 292 N.W.2d 601 (1980): 1979 Term, p. 113, sec. 8.851.
	 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 (1980): 1979 Term, p. 113, sec. 8.851.
	 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 (1979): 1979 Term, p. 113, sec. 8.851.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶14.
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶11, 16.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶9-10.
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 (Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.
	 State v. Woods, 144 Wis. 2d 710, 424 N.W.2d 730 (Ct. App. 1988): 1987 Term, p. 25-7, sec. 25.33.
	 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 (Ct. App. 1987): 1986 Term, p. 152, sec. 8.24.
	 State v. Dean, 98 Wis. 2d 74, 295 N.W.2d 23 (Ct. App. 1980): 1980 Term, p. 105, sec. 8.931.

	30.412  Lack of legal expertise (i.e., technical legal knowledge) is impermissible basis on which to deny request to represent oneself
	 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 1999 Term, p. 30-3, sec. 30.452.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶17.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 For cases dealing generally with the question whether a defendant's ability to represent himself has a bearing upon his competence to choose self-representation, see sec. 30.494.

	30.413  Does right imply right of pro se defendant to have access to law library?
	 Kane v. Espitia, 126 S. Ct. 407 (2005).

	30.414  Court not required to advise defendant of right to self-representation
	30.4141  In general
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶21-24.

	30.4142  Complaint about defendant's current attorney's performance does not trigger any obligation of court to advise defendant of right to self-representation
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶21.


	30.415  Mere inconvenience to court is insufficient to deny defendant's right to self-representation
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶18.


	30.42  Assertion Or Invocation Of Right
	30.421  Timeliness
	 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 (1979): 1979 Term, p. 113, sec. 8.852.

	30.422  Sufficiency
	30.4221  In general
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶12-27.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.

	30.4222  Defendant must clearly and unequivocally make declaration of desire to proceed pro se in order to invoke right to self-representation
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶19-20, 24.

	30.4223  Defendant's expression of dissatisfaction with current attorney or request for another attorney does not constitute clear and unequivocal declaration that defendant wants to proceed pro se
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶26.

	30.4224  Sufficiency in particular case
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶25-27.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.



	30.43  Need For Sufficient Showing That Defendant's Waiver Of Right To Counsel And Decision To Proceed Pro Se Has Been Knowingly, Intelligently And Voluntarily Made
	30.431  In general
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶14-15.
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶17.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶10.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶19.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.
	 For cases dealing generally with the waiver of the right to counsel and what is required to effectuate a valid waiver of that right, see sec. 25.4.

	30.432  Requirement that court engage fully in required waiver-of-counsel colloquy before it denies right to self-representation
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶1, 13-15.


	30.44  Competency To Exercise Right; Need For Independent Inquiry Into Competence To Represent Oneself Beyond Showing Of Competence To Stand Trial
	30.441  General Principles
	30.4411  In general
	 Indiana v. Edwards, 128 S. Ct. 2379 (2008).
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶56-69.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶14, 16.
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶17.
	 In re Sophia S., 2006 WI App 100, 293 Wis. 2d 279, 715 N.W.2d 692, at ¶17-23.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶19.
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.

	30.4412  Determination of incompetency must appear in record
	30.44121  In general
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶16.

	30.44122  Court is not necessarily required to make express finding as to which specific problem or disability prevents defendant from being able to meaningfully represent himself
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶68.



	30.442  Constitutional requirements relating to competency to exercise right to represent oneself
	30.4421  No requirement of independent inquiry into competence to represent oneself beyond showing of competence to stand trial; state may permit defendant to represent himself upon showing of competence necessary to stand trial
	 Indiana v. Edwards, 128 S. Ct. 2379 (2008).
	 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 Term, p. 7-7, sec. 7.231.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶10.
	 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 (Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322.

	30.4422  State may deny defendant who is competent to stand trial right to represent himself when he suffers from severe mental illness to point where he is not competent to conduct trial proceedings by himself
	 Indiana v. Edwards, 128 S. Ct. 2379 (2008).


	30.443  Need independent inquiry into competence; competence required to exercise right to represent oneself is more demanding than competence necessary to stand trial (state rule)
	30.4431  In general
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶57-69.
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 8-15, sec. 8.1411.

	30.4432  Court is not necessarily required to make express finding as to which specific problem or disability prevents defendant from being able to meaningfully represent himself
	 For cases dealing with this subject, see sec. 30.4412.


	30.444  Defendant's ability to represent himself has no bearing upon his competence to choose self-representation
	 For cases dealing with this subject, see sec. 30.494.

	30.445  When competency determination not made prior to trial, trial court may hold postconviction evidentiary hearing to determine competency if adequate and meaningful nunc pro tunc inquiry into question of competency is possible
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: See sec. 25.3321.


	30.45  Application Of Right To Proceedings Other Than Criminal Trial (e.g., Guilty Plea Hearing, Postconviction Motion Hearing, etc.)
	30.451  In general
	 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 1999 Term, p. 30-3, sec. 30.452.

	30.452  Appeal
	 Martinez v. Court of Appeal, 120 S. Ct. 684 (2000): 1999 Term, p. 30-3, sec. 30.452.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶2.


	30.46  Waiver Of Right
	30.461  In general
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.

	30.462  By disruptive conduct
	 State v. Haste, 175 Wis. 2d 1, 500 N.W.2d 678 (Ct. App. 1993): 1992 Term, p. 25-20, sec. 25.34.

	30.463  By failing to make sufficiently explicit request for self-representation
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.


	30.47  Applicability Of Harmless Error Rule To Denial Of Right To Self-Representation
	 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 (2006).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7335.
	 McKaskle v. Wiggins, 104 S. Ct. 944 (1984): 1983 Term, p. 183, sec. 8.934.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶14.

	30.48  Appellate Review Of Matters Relating To Defendant's Right To Self-Representation
	30.481  Appellate review of ruling whether right denied
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶13.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 30-7, sec. 30.441.

	30.482  Appellate review of ruling whether defendant was competent to exercise right to self-representation
	 State v. Marquardt, 2005 WI 157, 286 Wis. 2d 204, 705 N.W.2d 878, at ¶21.
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶16.
	 State v. Ruszkiewicz, 2000 WI App 125, 237 Wis. 2d 441, 613 N.W.2d 893: 1999 Term, p. 25-21, sec. 25.3321.

	30.483  Appellate review of sufficiency of showing that defendant knowingly, intelligently, and voluntarily waived his right to counsel
	 State v. Imani, 2009 WI App 98, 320 Wis. 2d 505, 771 N.W.2d 379, at ¶15.


	30.49  Other Matters
	30.491  No right to self-representation and representation by counsel
	30.4911  At trial
	 For cases dealing with this subject, see sec. 25.5921.

	30.4912  On appeal
	 For cases dealing with this subject, see sec. 11.8998.


	30.492  Appointment of "standby counsel" to assist pro se defendant
	 For cases dealing with this subject, see sec. 25.591.

	30.493  Relationship of competency to stand trial to competency to represent oneself
	 For cases dealing with this subject, see sec. 30.44.

	30.494  Defendant's ability to represent himself has no bearing upon his competence to choose self-representation
	 Godinez v. Moran, 113 S. Ct. 2680 (1993): 1992 Term, p. 7-7, sec. 7.231.
	 State v. Klessig, 199 Wis. 2d 397, 544 N.W.2d 605 (Ct. App. 1996): 1995 Term, p. 25-32, sec. 25.322.
	 For cases dealing with the question whether the lack of legal expertise is a permissible basis upon which to deny a defendant's request to represent himself, see sec. 30.412.

	30.495  Relationship between state and federal constitutional rights to self-representation
	 State v. Klessig, 211 Wis. 2d 194, 564 N.W.2d 716 (1997): 1996 Term, p. 25-19, sec. 25.322.
	 State v. Darby, 2009 WI App 50, 317 Wis. 2d 478, 766 N.W.2d 770, at ¶16.
	 State v. Polak, 2002 WI App 120, 254 Wis. 2d 585, 646 N.W.2d 845, 2001 Term WCA-372, at ¶9.
	 State v. Osward (James), 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238: 1999 Term, p. 30-3, sec. 30.484.

	30.496  Defendant not entitled to new trial in interest of justice because of failure to raise defense to criminal charge when failure to raise defense was result of defendant's decision to proceed pro se
	 For cases dealing with this subject, see sec. 11.8194.

	30.497  Defendant has no right to represent himself on appeal
	 For cases dealing with this subject, see sec. 30.452.

	30.498  Does right imply right of pro se defendant to have access to law library?
	 For cases dealing with this subject, see sec. 30.413.



	30.5  Right To Impartial Judge
	30.51  General Principles
	30.511  In general
	 Bracy v. Gramley, 117 S. Ct. 1793 (1997): 1996 Term, p. 10-21, sec. 10.661.
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶58-68.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 145, sec. 8.91.
	 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 (1982): 1981 Term, p. 116, sec. 8.91.
	 State v. Bowie, 92 Wis. 2d 192, 284 N.W.2d 613 (1979): 1979 Term, p. 56, sec. 4.842.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 84, sec. 8.54.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 84, sec. 8.54.
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 10, sec. 2.15.
	 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 166, 771 N.W.2d 385, at ¶7-9, 14.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶36.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶11-31.
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶16.
	 State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692 N.W.2d 256, at ¶13.
	 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 168, 667 N.W.2d 800, at ¶1-19.
	 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 663 N.W.2d 292, at ¶11-12.
	 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 655 N.W.2d 223, 2002 Term WCA-192, at ¶13.
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.
	 State v. Jackson, 187 Wis. 2d 431, 523 N.W.2d 126 (Ct. App. 1994): 1994 Term, p. 30-1, sec. 30.511.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 8-13, sec. 8.8432.
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 30-4, sec. 30.52.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 30-3, sec. 30.51.
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-31, sec. 6.971.
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 30-1, sec. 30.511.
	 State v. Carviou, 154 Wis. 2d 641, 454 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 6-10, sec. 6.7811.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 181, sec. 8.91.
	 State v. Rohl, 104 Wis. 2d 77, 310 N.W.2d 631 (Ct. App. 1981): 1981 Term, p. 54, sec. 3.911.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 54, sec. 3.911.

	30.512  When bias against counsel denies right to impartial judge
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 30-4, sec. 30.52.
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 30-1, sec. 30.511.

	30.513  Is defendant denied due process only if judge, in fact, treats him unfairly?; Is appearance of judge's partiality sufficient to establish constitutional violation?
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶36.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 30-4, sec. 30.52.

	30.514  Must defendant show actual bias, not simply appearance of partiality, to establish denial of right?
	 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 166, 771 N.W.2d 385, at ¶14.
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶36.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶21-24, 30.
	 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 663 N.W.2d 292, at ¶12.
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231.

	30.515  Presumption that judge is free of bias and prejudice
	 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 166, 771 N.W.2d 385, at ¶8.
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶16.
	 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 663 N.W.2d 292, at ¶12.
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231.

	30.516  Judge's prior statements of how he would rule on, or otherwise decide, particular matters as evidence of partiality
	30.5161  Prior adverse legal rulings or expressions of views of the law are not sufficient to demonstrate bias
	 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 663 N.W.2d 292, at ¶19.

	30.5162  Prior statements as to how judge would decide matter committed to his discretion (e.g., length of sentence upon revocation of extended supervision) may establish partiality
	 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 166, 771 N.W.2d 385, at ¶1-8.


	30.517  When trial court's questioning of witness reveals its disbelief of defendant's testimony, court is not impartial
	 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 168, 667 N.W.2d 800, at ¶11.

	30.518  Opinions formed by judge on basis of facts introduced or events occurring in course of current proceedings or of prior proceedings do not constitute basis for bias or partiality motion unless they display deep-seated favoritism or antagonism that would make fair judgment impossible
	 State v. Rodriguez, 2006 WI App 163, 295 Wis. 2d 801, 722 N.W.2d 136, at ¶36.


	30.52  Use Of Substitution Of Judge To Ensure Right To Impartial Judge
	 For cases dealing with this subject, see sec. 6.61.

	30.53  Recusal Or Disqualification Of Judge
	 For cases dealing with this subject, see sec. 6.971.

	30.54  Waiver Of Right
	30.541  By failure to request removal from case once alleged grounds for claim of impartiality known and prior to judge's acting on matter
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.


	30.55  Particular Bases For Questioning Impartiality Of Judge
	30.551  Fact that judge permitted juror to speak during sentencing
	 State v. Marhal, 172 Wis. 2d 491, 493 N.W.2d 758 (Ct. App. 1992): 1992 Term, p. 9-9, sec. 9.2453.

	30.552  Defendant's prior filing of complaints against judge
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231.

	30.553  Judge's prior self-disqualification in cases involving defendant
	 For cases dealing with this subject, see sec. 30.581.

	30.554  Judge's having conducted prior proceeding that is under review
	 For cases dealing with this subject, see sec. 30.582.

	30.555  Fact that judge consulted with victim's treating physician in determining whether treatment records contained exculpatory evidence
	 State v. Solberg, 203 Wis. 2d 459, 553 N.W.2d 842 (Ct. App. 1996): 1996 Term, p. 6-13, sec. 6.8956.

	30.556  Fact that judge was taking bribes to fix cases at time defendant tried
	 Bracy v. Gramley, 117 S. Ct. 1793 (1997): 1996 Term, p. 10-21, sec. 10.661.

	30.557  Fact that sentencing judge is facing recall effort based on judge's alleged leniency in sentencing
	 State v. Santana, 220 Wis. 2d 674, 584 N.W.2d 151 (Ct. App. 1998): 1998 Term, p. 9-9, sec. 9.272.

	30.558  Fact that judge made ruling in prior case involving defendant, ruling was reversed by appellate court in that case, but in nonprecedential decision, and judge intends to make same ruling in present case
	 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 663 N.W.2d 292, at ¶13-20.

	30.559  Judge's calling of witness and questioning him outside presence of jury in manner that reveals disbelief of defendant's testimony, followed by prosecutor's use of witness in rebuttal
	 State v. Carprue, 2004 WI 111, 274 Wis. 2d 656, 683 N.W.2d 31, at ¶58-68.
	 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 168, 667 N.W.2d 800, at ¶1-19.


	30.56  Particular Bases For Questioning Impartiality Of Judge (cont'd)
	30.561  Judge noting the following on letter from probation agent suggesting that probation should not be extended because of failure to pay restitution: "No--I want his probation extended"
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶25-26.

	30.562  Court at sentencing announces that it will impose maximum sentence if extended supervision is revoked, and indicates at sentencing hearing after revocation of extended supervision that it is acting in accord with that announcement and imposes maximum sentence
	 For cases dealing with this subject, see sec. 41.74194.


	30.57  Applicability Of Harmless-Error Rule To Denial Of This Right
	 Rivera v. Illinois, 129 S. Ct. 1446 (2009).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7335.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 State v. Armstrong, 223 Wis. 2d 331, 588 N.W.2d 606 (1999): 1998 Term, p. 2-7, sec. 2.1931.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶10.
	 State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, at ¶16.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 30-5, sec. 30.56.

	30.58  Appellate Review Of Question Whether Judge Was Impartial
	 State v. Noble, 2002 WI 64, 253 Wis. 2d 206, 646 N.W.2d 38, 2001 Term WSC-163, at ¶26.
	 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 166, 771 N.W.2d 385, at ¶7.
	 State v. Carprue, 2003 WI App 148, 266 Wis. 2d 168, 667 N.W.2d 800, at ¶7.
	 State v. O'Neill, 2003 WI App 73, 261 Wis. 2d 534, 663 N.W.2d 292, at ¶11.

	30.59  Other Matters
	30.591  Judge's prior self-disqualification in cases involving defendant does not mean that judge was not neutral and detached magistrate
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 1-15, sec. 1.4231.

	30.592  No need to provide different judge because judge has conducted prior proceeding that is under review
	 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-15, sec. 6.4811.

	30.593  Violation of substitution-of-judge statute or of recusal or disqualification statutes does not necessarily violate constitutional right to impartial judge
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 655 N.W.2d 223, 2002 Term WCA-192, at ¶13.

	30.594  Right to fair and impartial appellate judge
	 State v. Allen, 2010 WI 10, __ Wis. 2d __, __ N.W.2d __, at ¶1-8.



	30.6  Right To Testify On Own Behalf
	30.61  General Principles
	30.611  In general
	 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 1992 Term, p. 30-3, sec. 30.61.
	 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 Term, p. 183, sec. 8.95.
	 Nix v. Whiteside, 106 S. Ct. 988 (1986): 1985 Term, p. 141, sec. 8.95.
	 United States v. Grayson, 98 S. Ct. 2610 (1978): 1977 Term, p. 63, sec. 8.57.
	 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 149 (1984): 1983 Term, p. 80, sec. 3.871.
	 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 (1980): 1979 Term, p. 98, sec. 8.45 and p. 106, sec. 8.76.
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶10.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶33, 38.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶11.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶37.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 30-4, sec. 30.63.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 84, sec. 4.5373.
	 State v. Edelburg, 129 Wis. 2d 394, 384 N.W.2d 724 (Ct. App. 1986): 1985 Term, p. 155, sec. 10.62.

	30.612  Nature of right
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶37.
	 State v. Jaramillo, 2009 WI App 39, 316 Wis. 2d 538, 765 N.W.2d 855, at ¶10.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶11.


	30.62  Particular Matters
	30.621  Deterring exercise of right at suppression hearing by ruling that testimony can be used for impeachment
	 State v. Oliver, 84 Wis. 2d 316, 267 N.W.2d 333 (1978): 1977 Term, p. 22, sec. 3.113.

	30.622  When defendant's testimony refreshed by hypnosis
	 United States v. Scheffer, 118 S. Ct. 1261 (1998): 1997 Term, p. 28-7, sec. 28.54.
	 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 Term, p. 183, sec. 8.95.
	 State v. Coogan, 154 Wis. 2d 387, 453 N.W.2d 186 (Ct. App. 1990): 1989 Term, p. 10-1, sec. 10.121.

	30.623  Testifying defendant has no right to consult with attorney during brief break in testimony
	 Perry v. Leeke, 109 S. Ct. 594 (1989): 1988 Term, p. 25-7, sec. 25.4721.

	30.624  Right not violated by enhancement of sentence based on defendant's perjury at trial
	 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 1992 Term, p. 9-2, sec. 9.171.

	30.625  Defendant has no right to testify falsely; right to testify does not include right to commit perjury
	 LaChance v. Erickson, 118 S. Ct. 753 (1998): 1997 Term, p. 22-1, sec. 22.1322.
	 United States v. Dunnigan, 113 S. Ct. 1111 (1993): 1992 Term, p. 30-3, sec. 30.622.
	 State v. McDowell, 2004 WI 70, 272 Wis. 2d 488, 681 N.W.2d 500, at ¶34.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶37.
	 State v. Fritz, 212 Wis. 2d 284, 569 N.W.2d 48 (Ct. App. 1997): 1997 Term, p. 25-6, sec. 25.2522.

	30.626  When defense counsel keeps defendant from taking stand by threat to withdraw from case if he does, the two-part Strickland test is appropriate vehicle to assess defendant's contention that right to testify was violated
	30.6261  In general
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.

	30.6262  In applying Strickland test, court must determine whether defendant prejudiced by counsel's conduct
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.


	30.627  Right not violated by refusing to permit testifying defendant to challenge court's ruling permitting introduction of evidence of prior conviction to impeach if defendant preemptively introduces such evidence on direct examination
	 Ohler v. United States, 120 S. Ct. 1851 (2000): 1999 Term, p. 16-4, sec. 16.1415.

	30.628  Applicability of harmless-error rule to denial of this right
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.


	30.63  Waiver Of Right
	30.631  In general
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶36-47.
	 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 (1984): 1983 Term, p. 183, sec. 8.952.
	 State v. Burroughs, 117 Wis. 2d 293, 344 N.W.2d 149 (1984): 1983 Term, p. 183, sec. 8.952.
	 State v. Albright, 96 Wis. 2d 122, 291 N.W.2d 487 (1980): 1979 Term, p. 98, sec. 8.45 and p. 106, sec. 8.76.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶10-21.
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 25-11, sec. 25.2547.
	 State v. Simpson, 185 Wis. 2d 772, 519 N.W.2d 662 (Ct. App. 1994): 1994 Term, p. 30-4, sec. 30.63.
	 State v. Wilson, 179 Wis. 2d 660, 508 N.W.2d 44 (Ct. App. 1993): 1993 Term, p. 30-8, sec. 30.63.

	30.632  May counsel waive defendant's right to testify in absence of defendant's express disapproval?
	30.6321  Yes (former rule)
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶37.
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.

	30.6322  No (present rule)
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶39-43.


	30.633  Need for on-the-record colloquy with defendant outside presence of jury to establish knowing and voluntary waiver of right
	30.6331  In general
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶39-43.
	 State v. Francis, 2005 WI App 161, 285 Wis. 2d 451, 701 N.W.2d 632, at ¶17.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶13.

	30.6332  Remedy for failure to conduct colloquy:  If colloquy not conducted, may its absence be rectified by post-conviction inquiry into whether defendant knowingly and voluntarily waived right?
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶47.


	30.634  Need for reaffirmation of waiver made at opening of defense case after defense witnesses have testified
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶13-17.

	30.635  Withdrawal of waiver of right to testify on own behalf; reopening evidence to allow defendant to testify when defendant changes his mind after waiving right to testify
	30.6351  In general
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶14-24.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶18-21.

	30.6352  Waiver or forfeiture of right to complain about trial court's refusal to permit withdrawal of waiver of right to testify (i.e., trial court's refusal to permit defendant to testify after he waived right to testify)
	30.63521  In general
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶16-24.

	30.63522  By failure to make offer of proof as to nature of testimony defendant would have given
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶16-24.


	30.6353  Appellate review of trial court's refusal to permit defendant to testify after he waived right to testify
	 State v. Winters, 2009 WI App 48, 317 Wis. 2d 401, 766 N.W.2d 754, at ¶21.


	30.636  Sufficiency of showing of knowing and voluntary waiver in particular case
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶44-47.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶10-17.


	30.64  Other Matters
	30.641  Appellate review of issues related to right to testify in own behalf
	30.6411  Of requirements for valid waiver
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶12.

	30.6412  Of whether valid waiver occurred in particular case
	 State v. Weed, 2003 WI 85, 263 Wis. 2d 434, 666 N.W.2d 485, at ¶12.
	 State v. Arredondo, 2004 WI App 7, 269 Wis. 2d 369, 674 N.W.2d 647, at ¶12.

	30.6413  Of trial court's refusal to permit defendant to testify after he waived right to testify
	 For cases dealing with this subject, see sec. 30.6353.


	30.642  Withdrawal of waiver of right to testify in own behalf; reopening evidence to allow defendant to testify when defendant changes his mind after waiving right to testify
	 For cases dealing with this subject, see sec. 30.635.



	30.7  Right To Public Trial And Related Criminal Proceedings
	30.71  General Principles
	30.711  In general
	 Presley v. Georgia, 130 S. Ct. 721 (2010).
	 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 Term, p. 83, sec. 3.93.
	 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 1978 Term, p. 38, sec. 3.93.
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶40-87.
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 30-1, sec. 30.21.
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 255, sec. 13.711.
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶10.
	 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 692, 738 N.W.2d 154, at ¶1-18.
	 For cases dealing generally with media access to criminal proceedings, see sec. 46.1.

	30.712  Federal constitutional right to public trial is applicable to states
	 Presley v. Georgia, 130 S. Ct. 721 (2010).
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶41.
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶9.
	 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 692, 738 N.W.2d 154, at ¶7.

	30.713  Sources of right:  defendant has right o public trial under Sixth Amendment; press has right of access to trial and related criminal proceedings under First Amendment
	 Presley v. Georgia, 130 S. Ct. 721 (2010).

	30.714  Purposes of right to public trial; values served by public trial
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶42, 49.
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶10.
	 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 692, 738 N.W.2d 154, at ¶11.

	30.715  Test for determining when court may close trial or related criminal proceedings to public
	 Presley v. Georgia, 130 S. Ct. 721 (2010).
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶20.

	30.716  Test for determining whether right to public trial was denied
	30.7161  In general
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶40-87.
	 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 692, 738 N.W.2d 154, at ¶9.

	30.7162  Two-step test for determining whether right to public trial was denied: (1) did closure at issue implicate constitutional right to public trial? (2) if so, was closure justified under circumstances of case?
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶46.

	30.7163  First step:  did closure at issue implicate constitutional right to public trial?
	30.71631  In general
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶48-55.

	30.71632  When closing of trial to public is so trivial that constitutional right to public trial not implicated
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶48-55.
	 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 692, 738 N.W.2d 154, at ¶10-18.


	30.7164  Second step: was closure justified under circumstances of case?
	30.71641  Closure must meet four conditions
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶56-57.

	30.71642  Condition 1:  Overriding interest that is likely to be prejudiced by public trial must be present
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶58-64.

	30.71643  Condition 2:  Closure must be narrowly tailored to protect interest
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶65-80.

	30.71644  Condition 3:  Court must consider alternatives to closure
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶81-83.

	30.71645  Condition 4:  Court must make findings sufficient to support closure
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶84-86.



	30.717  Other matters
	30.7171  To assert violation of right to public trial, must defendant object at time violation occurs?
	 For cases dealing with this subject, see sec. 30.741.

	30.7172  When defendant fails to object to closing of trial to public or particular members of public, may complaint about lack of public trial be raised only through claim of ineffective assistance of counsel, requiring showing of prejudice?
	 For cases dealing with this subject, see sec. 30.7412.

	30.7173  Statutory guarantee of right to public trial
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶41.



	30.72  Right To Public's Presence At Particular Proceedings; Closure Of Particular Proceedings To Public And Press
	30.721  Pretrial proceedings
	30.7211  Immunity hearing in John Doe proceeding
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.

	30.7212  Ex parte request to judge to issue criminal charges under Wis. Stat. § 968.02(3)
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.

	30.7213  Preliminary examination
	30.72131  In general
	 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 (1991): 1990 Term, p. 6-5, sec. 6.482.
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 30-2, sec. 30.7211.
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.
	 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 (Ct. App. 1990): 1990 Term, p. 30-2, sec. 30.7212.
	 State v. Webb, 154 Wis. 2d 320, 453 N.W.2d 628 (Ct. App. 1990): 1989 Term, p. 30-4, sec. 30.7211.

	30.72132  Decision to agree to closure is counsel's, not defendant's
	 State v. Wilkens, 159 Wis. 2d 618, 465 N.W.2d 206 (Ct. App. 1990): 1990 Term, p. 30-2, sec. 30.7212.

	30.72133  Remedy when preliminary examination improperly closed
	 State v. Webb, 160 Wis. 2d 622, 467 N.W.2d 108 (1991): 1990 Term, p. 6-4, sec. 6.482.


	30.7214  Suppression hearing
	 Presley v. Georgia, 130 S. Ct. 721 (2010).
	 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 Term, p. 83, sec. 3.93.
	 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 (1991): 1990 Term, p. 6-5, sec. 6.482.

	30.7215  Related matters
	 For cases dealing generally with media access to pretrial proceedings, see sec. 46.12.


	30.722  Voir dire
	30.7221  In general
	 Presley v. Georgia, 130 S. Ct. 721 (2010).
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 255, sec. 13.711.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.
	 For cases dealing generally with media access to voir dire, see sec. 46.13.

	30.7222  Effect of trial court's withholding, or barring revelation of, information that would identify jurors
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.


	30.723  Trial
	 For cases dealing generally with media access to the criminal trial, see sec. 46.14.


	30.73  Particular Situations In Which Right Deemed Denied Or Not Deemed Denied
	30.731  Courthouse locked at close of business day while trial still in progress
	30.7311  In general
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶23.
	 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 692, 738 N.W.2d 154, at ¶1-18.

	30.7312  When alternative means of access (entry through another door; call button that will summon someone to open door, etc.) provided
	 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 692, 738 N.W.2d 154, at ¶14-15.


	30.732  Exclusion of defendant's family from trial because of concern about possible violations of sequestration order
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶1-93.


	30.74  Waiver Or Forfeiture Of Right
	30.741  By failure to object at time proceeding is closed to public or particular members of public
	30.7411  In general
	 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 Term, p. 30-3, sec. 30.74.
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶33-38.
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶11.

	30.7412  When defendant fails to object to closing of trial to public or  particular members of public, may complaint about lack of public trial be raised only through claim of ineffective assistance of counsel, requiring showing of prejudice?
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶33-38.
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶8-23.


	30.742  Can right be waived or forfeited only by showing of voluntary and intelligent relinquishment of known right?
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶33-38.


	30.75  Applicability Of Harmless-Error Rule To Denial Of This Right
	30.751  General rule:  harmless-error rule is not applicable to denial of right; prejudice is presumed and automatic reversal, without proof of prejudice, is required when right denied
	 United States v. Gonzalez-Lopez, 126 S. Ct. 2557 (2006).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 25-20, sec. 25.471.
	 Arizona v. Fulminante, 111 S. Ct. 1246 (1991): 1990 Term, p. 11-14, sec. 11.731.
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶43.
	 State v. Webb, 161 Wis. 2d 600, 468 N.W.2d 694 (1991): 1990 Term, p. 6-5, sec. 6.482.
	 State v. Ndina, 2007 WI App 268, 306 Wis. 2d 706, 743 N.W.2d 722, at ¶9, 21.
	 State v. Vanness, 2007 WI App 195, 304 Wis. 2d 692, 738 N.W.2d 154, at ¶10.

	30.752  Is general rule applicable only when objection to denial of right made?; when defendant fails to object to closing of trial to public or  particular members of public, may complaint about lack of public trial be raised only through claim of ineffective assistance of counsel, requiring showing of prejudice?
	 For cases dealing with this subject, see sec. 30.7412.

	30.753  Related matter: When closing of trial to public is so trivial that constitutional violation does not occur
	 For cases dealing with this subject, see sec. 30.715.


	30.76  Appellate Review Of Question Whether Right Denied
	30.761  Standard of review
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶45.



	30.8  Right To Compulsory Process
	30.81  General Principles
	30.811  In general
	 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, p. 28-1, sec. 28.11.
	 Rock v. Arkansas, 107 S. Ct. 2704 (1987): 1986 Term, p. 165, sec. 8.51.
	 Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987): 1986 Term, p. 70, sec. 3.812.
	 Crane v. Kentucky, 106 S. Ct. 2142 (1986): 1985 Term, p. 129, sec. 8.51.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶62-82.
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State ex rel. Green Bay Newspaper Co. v. Circuit Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983): 1982 Term, p. 225, sec. 13.75.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶9.
	 State v. Dunlap, 2000 WI App 251, 239 Wis. 2d 423, 620 N.W.2d 398, 2000 Term WCA-115, at ¶15.
	 State v. Kirschbaum, 195 Wis. 2d 11, 535 N.W.2d 462 (Ct. App. 1995): 1994 Term, p. 28-2, sec. 28.6441.
	 State v. Evans, 187 Wis. 2d 66, 522 N.W.2d 554 (Ct. App. 1994): 1994 Term, p. 20-3, sec. 20.8212.
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 30-6, sec. 30.81.
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211.

	30.812  No right to present irrelevant evidence
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.

	30.813  No right to present evidence whose probative value is substantially outweighed by prejudicial effect
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶9.

	30.814  Right may have to bow to accommodate other legitimate interests in criminal trial process
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶75.

	30.815  Relationship of state constitutional right to federal constitutional right
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶62.

	30.816  Right to compulsory process provides no greater protection than that afforded by due process
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶65-66.

	30.817  Right appears to be right that is exercised in relation to trial, not other proceedings
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶67, 74-75.

	30.818  Applicability of right to preliminary examination
	 For cases dealing with this subject, see sec. 6.4628.

	30.819  Other principles
	30.8191  Federal constitutional right to compulsory process applicable to states
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶41.



	30.82  Particular Applications
	30.821  Defendant's right to subpoena victim
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 30-6, sec. 30.81.

	30.822  Defendant's right to present testimony of witness concerning victim's prior sexual conduct in sexual assault prosecution
	 State v. Hammer, 2000 WI 92, 236 Wis. 2d 686, 613 N.W.2d 629: 1999 Term, p. 14-10, sec. 14.212.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Pulizzano, 155 Wis. 2d 633, 456 N.W.2d 325 (1990): 1989 Term, p. 28-2, sec. 28.52.
	 State v. Bunch, 191 Wis. 2d 502, 529 N.W.2d 923 (Ct. App. 1995): 1994 Term, p. 30-4, sec. 30.821.
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 28-1, sec. 28.51.
	 For cases dealing with defendant's right to present testimony concerning victim's prior sexual conduct in sexual assault prosecution as aspect of defendant's right to present evidence in his defense, see sec. 28.52.

	30.823  Defendant's right to subpoena district attorney to testify
	 State v. Wallis, 149 Wis. 2d 534, 439 N.W.2d 590 (Ct. App. 1989): 1988 Term, p. 8-2, sec. 8.3211.

	30.824  Right not violated by preclusion of defense witness's testimony as sanction for discovery violation
	 Taylor v. Illinois, 108 S. Ct. 646 (1988): 1987 Term, p. 28-2, sec. 28.61.

	30.825  Defendant's right to access to identity of witness
	 For cases dealing with this subject, see sec. 22.443.

	30.826  Defendant's right to funds to secure services of expert witnesses
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 28-2, sec. 28.61.

	30.827  Government's interference with defendant's ability to present witness's testimony
	 State v. Gibas, 184 Wis. 2d 355, 516 N.W.2d 785 (Ct. App. 1994): 1993 Term, p. 5-2, sec. 5.311.

	30.828  Right violated by state evidentiary rule prohibiting co-participants in crime from testifying for one another
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶63.

	30.829  Other applications
	30.8291  Right not violated by refusal to require reporters to testify to matters protected by newsman's privilege
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶72-75.

	30.8292  Right not violated by denying defendant right to subpoena police reports and other non-privileged investigatory materials for examination and copying in anticipation of preliminary examination
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶62-82.



	30.83  Waiver Of Right
	30.84  Appellate Review Of Compulsory Process Rulings
	30.841  In general
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶13.

	30.842  Standard of review
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶13.


	30.85  Related Matters
	30.851  Right to present witnesses in one's defense
	 For cases dealing with this subject, see chapter 28.

	30.852  Right to access to identity of witness
	 For cases dealing with this subject, see sec. 22.443.



	30.9  Other Constitutional Rights
	30.91  Right To Be Informed Of Nature And Cause Of Accusation
	30.911  In general
	 Gray v. Netherland, 116 S. Ct. 2074 (1996): 1995 Term, p. 10-15, sec. 10.711.
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶18.
	 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 (1982): 1981 Term, p. 183, sec. 12.7814.
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 26, sec. 2.651.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 26, sec. 2.651.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 95, sec. 8.353.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 21, secs. 2.321 and 2.322.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶30-34.
	 In Interest of Tawanna H., 223 Wis. 2d 572, 590 N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, sec. 42.6412.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 30-3, sec. 30.911.
	 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 139 (Ct. App. 1991): 1990 Term, p. 6-8, sec. 6.563.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 6-8, sec. 6.56.
	 State v. Peterson, 102 Wis. 2d 227, 306 N.W.2d 263 (Ct. App. 1981): 1980 Term, p. 142, sec. 12.7612.
	 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 (Ct. App. 1980): 1980 Term, p. 94, sec. 8.333.
	 For cases dealing generally with the sufficiency of the charging documents to inform accused of the nature of the accusation, see secs. 6.14 and 6.54.

	30.912  Right to be informed of time of offense
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶30-34.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.
	 For cases dealing with the sufficiency of the charging documents to adequately allege the time of the offense, see secs. 6.142 and 6.5421.

	30.913  Denial of right to be informed of nature and cause of accusation by amendment of charge on day of trial
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.

	30.914  Denial of right to be informed of nature and cause of accusation by amendment of charge at conclusion of trial
	 In Interest of Tawanna H., 223 Wis. 2d 572, 590 N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, sec. 42.6412.

	30.915  Determining what constitutes element of offense that must be alleged in charging document
	 For cases dealing with this subject, see sec. 31.77.

	30.916  Right is not denied when defendant's misapprehension regarding nature of offense charged is attributable to incorrect reading of statute under which charge leveled rather than insufficient charging document
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶34.


	30.92  Right Not To Be Subjected To Ex Post Facto Law
	30.921  General principles
	30.9211  In general
	 Stogner v. California, 123 S. Ct. 2446 (2003).
	 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 Term USSC-18.
	 Carmell v. Texas, 120 S. Ct. 1620 (2000): 1999 Term, p. 30-4, sec. 30.9221.
	 Garner v. Jones, 120 S. Ct. 1362 (2000): 1999 Term, p. 30-4, sec. 30.9211.
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 10-25, sec. 10.711.
	 Lynce v. Mathis, 117 S. Ct. 891 (1997): 1996 Term, p. 30-2, sec. 30.9221.
	 Department of Corrections v. Morales, 115 S. Ct. 1597 (1995): 1994 Term, p. 30-5, sec. 30.9211.
	 Collins v. Youngblood, 110 S. Ct. 2715 (1990): 1989 Term, p. 30-6, sec. 30.921.
	 Miller v. Florida, 107 S. Ct. 2446 (1987): 1986 Term, p. 183, sec. 8.961.
	 Weaver v. Graham, 101 S. Ct. 960 (1981): 1980 Term, p. 105, sec. 8.96.
	 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 N.W.2d 72, at ¶9.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶22.
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.
	 State v. Thiel, 188 Wis. 2d 695, 524 N.W.2d 641 (1994): 1994 Term, p. 30-7, sec. 30.9224.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 117, sec. 8.96.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶23.
	 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, at ¶23.
	 State v. Haines, 2002 WI App 139, 256 Wis. 2d 226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶6.
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶5, 8-9.
	 State v. Schuman, 186 Wis. 2d 213, 520 N.W.2d 107 (Ct. App. 1994): 1994 Term, p. 30-6, sec. 30.9221.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.
	 State ex rel. Eder v. Matthews, 115 Wis. 2d 129, 340 N.W.2d 66 (Ct. App. 1983): 1983 Term, p. 184, sec. 8.96.
	 State v. White, 97 Wis. 2d 517, 294 N.W.2d 36 (Ct. App. 1979): 1979 Term, p. 114, sec. 8.871.
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 113, sec. 8.871.

	30.9212  Does right apply to judicial decisions?
	30.92121  Right applies only to legislative enactments, not to judicial decisions (United State's Supreme Court's answer to question)
	 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 Term USSC-18.

	30.92122  Unforeseeable enlargement of criminal statute or constriction of available defenses, by judicial construction, applied retroactively, violates ex post facto provision (answer suggested or stated in earlier Wisconsin Supreme Court decisions)
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 22-12, sec. 22.841.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.
	 For cases dealing with this subject in the context of due process, see sec. 22.872.


	30.9213  Change in law that retroactively increases prisoner's period of incarceration violates ex post facto provision; change in law that inflicts greater punishment than that set for crime when it was committed violates ex post facto provision
	 Johnson v. United States, 120 S. Ct. 1795 (2000): 1999 Term, p. 30-4, sec. 30.9213.
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.

	30.9214  Construction of statute that simply declares what statute has always meant does not violate ex post facto provision
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.
	 For cases dealing with this subject in the context of due process, see sec. 22.888.

	30.9215  Law that alters legal rules of evidence and receives less, or different, testimony than the law required at the time of the commission of the offense in order to convict the offender violates ex post facto provision
	 Carmell v. Texas, 120 S. Ct. 1620 (2000): 1999 Term, p. 30-4, sec. 30.9221.

	30.9216  To prevail on ex post facto claim, criminal defendant must show that law operates retroactively
	 Johnson v. United States, 120 S. Ct. 1795 (2000): 1999 Term, p. 9-25, sec. 9.4934.

	30.9217  Propriety of considering actual conditions of confinement and implementation of statute to determine whether confinement scheme is criminal in nature for purposes of ex post facto clause
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.

	30.9218  For purposes of protection afforded by ex post facto clause, proceeding found to be civil cannot be deemed punitive "as applied" to single individual
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.


	30.922  General principles (cont'd)
	30.9221  Right only applies to statutes that are criminal in nature
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶22.

	30.9222  Determining whether statute attacked as ex post facto law is criminal in nature for purposes of this right
	 Smith v. Doe I, 123 S. Ct. 1140 (2003), 2002 Term USSC-11.
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶24-38.

	30.9223  Not violated by extending statute of limitations for offense after its commission but before limitation existing at time of its commission has run
	 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 N.W.2d 72, at ¶7-15.
	 State v. Haines, 2002 WI App 139, 256 Wis. 2d 226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶5-13.

	30.9224  Violated by extending statute of limitations for offense after limitation existing at time of its commission has run
	 Stogner v. California, 123 S. Ct. 2446 (2003).


	30.923  Application to particular legislative acts or judicial pronouncements
	30.9231  Increase in presumptive sentences in sentencing guidelines that have been increased since crime committed violates ex post facto law prohibition
	 Miller v. Florida, 107 S. Ct. 2446 (1987): 1986 Term, p. 183, sec. 8.962.

	30.9232  Change in computation of good time that increases defendant's sentence
	 Weaver v. Graham, 101 S. Ct. 960 (1981): 1980 Term, p. 105, sec. 8.96.
	 State ex rel. Eder v. Matthews, 115 Wis. 2d 129, 340 N.W.2d 66 (Ct. App. 1983): 1983 Term, p. 184, sec. 8.96.

	30.9233  New statute allowing appellate court to reform improper verdict when prior practice required granting defendant a new trial
	 Collins v. Youngblood, 110 S. Ct. 2715 (1990): 1989 Term, p. 30-6, sec. 30.921.

	30.9234  Penalty enhancer based on commission of prior offense when prior offense committed before enactment of statute making it basis for penalty enhancer
	 State v. Schuman, 186 Wis. 2d 213, 520 N.W.2d 107 (Ct. App. 1994): 1994 Term, p. 30-6, sec. 30.9221.

	30.9235  Amendment to parole procedures to allow parole board to decrease the frequency of parole suitability hearings
	 Department of Corrections v. Morales, 115 S. Ct. 1597 (1995): 1994 Term, p. 30-7, sec. 30.9222.

	30.9236  Application of Camacho decision's recognition of objective element in second-degree intentional homicide (unnecessary defensive force)
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 22-12, sec. 22.841.

	30.9237  Prohibition on convicted felon possessing firearms when felony conviction occurred prior to enactment of statute prohibiting possession
	 State v. Thiel, 188 Wis. 2d 695, 524 N.W.2d 641 (1994): 1994 Term, p. 30-7, sec. 30.9224.

	30.9238  Judicial nullification of longstanding administrative interpretation of statute for calculation of prisoner's mandatory release date
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.

	30.9239  Application of Dixon's overruling of Grady to case tried while Grady was law
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.


	30.924  Application to particular legislative acts or judicial pronouncements (cont'd)
	30.9241  Law canceling provisional release credits awarded to inmates for purpose of relieving prison overcrowding
	 Lynce v. Mathis, 117 S. Ct. 891 (1997): 1996 Term, p. 30-2, sec. 30.9221.

	30.9242  Subjecting person to sexually violent person commitment based on commission of offense prior to enactment of commitment law
	 Kansas v. Hendricks, 117 S. Ct. 2072 (1997): 1996 Term, p. 10-25, sec. 10.711.

	30.9243  Subjecting person to sexually violent person commitment after completion of sentence for sexually violent offense
	 For cases dealing with this subject, see sec. 10.713.

	30.9244  Judicial pronouncement abrogating common law defense
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.

	30.9245  Amendment authorizing conviction of certain sexual offenses on victim's testimony alone, when previous statute in effect at time offense was committed required the victim's testimony plus other corroborating evidence to convict the offender
	 Carmell v. Texas, 120 S. Ct. 1620 (2000): 1999 Term, p. 30-4, sec. 30.9221.

	30.9246  Amendment to parole procedures to allow parole board to decrease frequency of parole suitability hearings
	 Garner v. Jones, 120 S. Ct. 1362 (2000): 1999 Term, p. 30-5, sec. 30.9222.

	30.9247  Judicial abrogation of year-and-a-day rule
	 Seling v. Young, 121 S. Ct. 727 (2001), 2000 Term USSC-6.

	30.9248  Refusal to apply § 304.06(1r), relating to the granting of parole, to sentences for crimes committed while it was in existence does not violate ex post facto clause
	 For cases dealing with this subject, see sec. 41.24242.

	30.9249  Statute requiring registration of sex offender even if convictions that subject person to sex offender reporting requirement occurred before statute creating requirement was enacted
	 For cases dealing with this subject, see sec. 47.87223.


	30.925  Application to particular legislative acts or judicial pronouncements (cont'd)
	30.9251  Conviction of defendant of misappropriation of identifying information when original misappropriation of identifying information occurred before effective date of statute creating this crime, but defendant obtains money, goods, services, etc., after effective date of act
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶1-18.

	30.9252  Statutory changes in sexually violent person (chap. 980) proceedings that are detrimental to committed person
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶24-60.

	30.9253  Legislative extension of statute of limitations for sexual assault of a child after commission of assault but before limitation existing at time of commission has run
	 For cases dealing with this subject, see sec. 12.374.


	30.926  Application to other matters
	30.9261  Governor Thompson's letter instructing DOC Secretary to pursue any and all available avenues to block release of violent offenders who have reached mandatory release date
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶22-24.


	30.927  Other matters
	30.9271  Not violated when change in law applied to defendant is simply clarification of old law in effect when act committed
	 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 (Ct. App. 1986): 1986 Term, p. 240, sec. 12.7671.

	30.9272  Not violated by court's correction of earlier erroneous interpretation of statute under which defendant convicted
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 113, sec. 8.871.

	30.9273  Not violated by interpretation of statute that has been subject of earlier conflicting decisions
	 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 Term, p. 22-2, sec. 22.2112.

	30.9274  Cannot base ex post facto claim on dicta in prior decision that allegedly was law at the time defendant committed offense
	 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 (1996): 1995 Term, p. 36-1, sec. 36.1313.

	30.9275  Use of United States Supreme Court's decisions interpreting ex post facto clause of federal constitution in interpreting ex post facto clause of state constitution
	 State v. Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, 2001 Term WSC-210, at ¶21, 37.
	 State v. Haines, 2002 WI App 139, 256 Wis. 2d 226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶8.

	30.9276  Appellate review of question whether ex post facto clause violated
	 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 N.W.2d 72, at ¶7.


	30.928  Related matters
	30.9281  Unforeseeable judicial construction of statute creating criminal offense, or unforeseeable judicial interpretation of common law, that has effect of criminalizing defendant's conduct or enlarging his punishment
	 For cases dealing with this subject, see sec. 22.872.



	30.93  Right To Be Free From Punishments Prohibited By Eighth Amendment
	30.931  Right to be free from cruel and unusual punishment
	30.9311  General principles for determining what constitutes cruel and unusual punishment
	30.93111  In general
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).
	 Roper v. Simmons, 125 S. Ct. 1183 (2005).
	 Ewing v. California, 123 S. Ct. 1179 (2003), 2002 Term USSC-14.
	 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 Term USSC-13.
	 Atkins v. Virginia, 122 S. Ct. 2242 (2002), 2001 Term USSC-18.
	 Harmelin v. Michigan, 111 S. Ct. 2680 (1991): 1990 Term, p. 30-4, sec. 30.931.
	 Stanford v. Kentucky, 109 S. Ct. 2969 (1989): 1988 Term, p. 9-9, sec. 9.4243.
	 Solem v. Helm, 103 S. Ct. 3001 (1983): 1982 Term, p. 147, sec. 8.97.
	 Hutto v. Davis, 102 S. Ct. 703 (1982): 1981 Term, p. 118, sec. 8.97.
	 Rhodes v. Chapman, 101 S. Ct. 2392 (1981): 1980 Term, p. 105, sec. 8.97.
	 Rummel v. Estelle, 100 S. Ct. 1133 (1980): 1979 Term, p. 114, sec. 8.872.
	 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 114, sec. 8.872.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶33, 35.
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.
	 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 (1978): 1978 Term, p. 84, sec. 8.55.
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶21.
	 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, sec. 1.7632.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 (Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-4, sec. 10.3342.
	 State v. Larsen, 141 Wis. 2d 412, 415 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 9-18, sec. 9.81.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 9-2, sec. 9.26.

	30.93112  Disproportionality analysis in general
	 Ewing v. California, 123 S. Ct. 1179 (2003), 2002 Term USSC-14.
	 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 Term USSC-13.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶35.
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.


	30.9312  Imposition of death penalty (capital punishment)
	 For cases dealing with this subject, see sec. 9.5.

	30.9313  When sentence other than death constitutes cruel and unusual punishment
	30.93131  In general
	 Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).
	 Solem v. Helm, 103 S. Ct. 3001 (1983): 1982 Term, p. 147, sec. 8.97.
	 Cepulonis v. Massachusetts, 102 S. Ct. 1416 (1982): 1981 Term, p. 118, sec. 8.97.
	 Hutto v. Davis, 102 S. Ct. 703 (1982): 1981 Term, p. 118, sec. 8.97.
	 Rummel v. Estelle, 100 S. Ct. 1133 (1980): 1979 Term, p. 114, sec. 8.872.
	 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 (1978): 1978 Term, p. 84, sec. 8.55.
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶47-48.
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶20-22.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 (Ct. App. 1992): 1992 Term, p. 30-4, sec. 30.9313.
	 State v. Haskins, 139 Wis. 2d 257, 407 N.W.2d 309 (Ct. App. 1987): 1986 Term, p. 184, sec. 8.972.

	30.93132  Sentence well within maximum sentence generally will not constitute cruel and unusual punishment
	 State v. Berggren, 2009 WI App 82, 320 Wis. 2d 209, 769 N.W.2d 110, at ¶47.


	30.9314  Federal constitutional prohibition on cruel and unusual punishment applicable to states
	 Baze v. Rees, 128 S. Ct. 1520 (2008).
	 Roper v. Simmons, 125 S. Ct. 1183 (2005).
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 30-3, sec. 30.9314.
	 State v. Babler, 170 Wis. 2d 210, 487 N.W.2d 636 (Ct. App. 1992): 1992 Term, p. 30-5, sec. 30.9315.
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 30-7, sec. 30.933.

	30.9315  Consistency of recidivist statutes (e.g., repeater law, three-strikes law, two-strikes law) with prohibition on cruel and unusual punishment
	30.93151  Mandatory imposition of life sentence without possibility of parole on persistent offender pursuant to Wis. Stat. § 939.62(2m) does not constitute cruel and unusual punishment
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶30-37.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.

	30.93152  Imposition of life sentence with possibility of parole after 25 years under California's "three strikes" law does not constitute cruel and unusual punishment
	 Ewing v. California, 123 S. Ct. 1179 (2003), 2002 Term USSC-14.
	 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 Term USSC-13.

	30.93153  Mandatory imposition of life sentence under Texas recidivist statute did not constitute cruel and unusual punishment
	 Rummel v. Estelle, 100 S. Ct. 1133 (1980): 1979 Term, p. 114, sec. 8.872.

	30.93154  Imposition of life sentence without possibility of parole under South Dakota's recidivist statute constituted cruel and unusual punishment
	 Solem v. Helm, 103 S. Ct. 3001 (1983): 1982 Term, p. 147, sec. 8.97.


	30.9316  Particular applications of right
	30.93161  Revocation of operating privilege with no possibility of occupational license
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641.

	30.93162  Mandatory sentence
	 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 (1978): 1978 Term, p. 84, sec. 8.55.

	30.93163  Consecutive sentences for crimes arising out of same course of conduct
	 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 (1979): 1978 Term, p. 67, sec. 6.412.

	30.93164  Use of victim impact statement does not render sentence cruel and unusual punishment in noncapital case
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 30-7, sec. 30.933.

	30.93165  Mandatory minimum sentence imposed for drug dealing within 1,000 feet of school
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.

	30.93166  Trial court's setting of parole eligibility for Class A felony
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶36.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.

	30.93167  Conditions of confinement as cruel and unusual punishment
	 State v. Klubertanz, 2006 WI App 71, 291 Wis. 2d 751, 713 N.W.2d 116, at ¶42.
	 State v. Krieger, 163 Wis. 2d 241, 471 N.W.2d 599 (Ct. App. 1991): 1990 Term, p. 10-4, sec. 10.3342.

	30.93168  Imposition of consecutive sentences resulting in lengthy term of imprisonment
	 State v. Paske, 163 Wis. 2d 52, 471 N.W.2d 55 (1991): 1990 Term, p. 9-11, sec. 9.412.

	30.93169  Imposition of mandatory life term without possibility of parole for possession of large amount of controlled substance not cruel and unusual punishment
	 Harmelin v. Michigan, 111 S. Ct. 2680 (1991): 1990 Term, p. 30-4, sec. 30.931.


	30.9317  Particular applications of right (cont'd)
	30.93171  Felony murder statute does not violate this protection on ground that penalty is disproportionate to crime
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.

	30.93172  Strips search of prisoner returning to segregation status from disciplinary hearing
	 Al Ghashiyah v. McCaughtry, 230 Wis. 2d 587, 602 N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 1-71, sec. 1.7632.

	30.93173  Failure to release defendant from prison when he reaches his mandatory release date
	 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 679, 688 N.W.2d 673, at ¶1-27.

	30.93174  Criminalization of status of being drug addict
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶13.

	30.93175  Criminalizing operation of motor vehicle with detectable amount of restricted controlled substance
	 For cases dealing with this subject, see sec. 33.3416.

	30.93176  Imposition of life sentence without possibility of parole on fourteen-year-old does not per se constitute cruel and unusual punishment
	 State v. Ninham, 2009 WI App 64, 316 Wis. 2d 776, 767 N.W.2d 326, at ¶3-6.


	30.9318  Waiver of right
	30.93181  By failure to challenge sentence in trial court
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 114, sec. 8.872.


	30.9319  Other matters
	30.93191  Need for specific argument when contention made that sentence constitutes cruel and unusual punishment
	 State v. Scherreiks, 153 Wis. 2d 510, 451 N.W.2d 759 (Ct. App. 1989): 1989 Term, p. 30-7, sec. 30.933.

	30.93192  Claim that potential punishment that may or may not be imposed would constitute cruel and unusual punishment is not ripe for determination and therefore appellate court will decline to address it
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.



	30.932  Right to be free from excessive fines
	30.9321  In general
	 United States v. Bajakajian, 118 S. Ct. 2028 (1998): 1997 Term, p. 30-3, sec. 30.9326.
	 Hudson v. United States, 118 S. Ct. 488 (1997): 1997 Term, p. 30-2, sec. 30.9321.

	30.9322  Applicability of Eighth Amendment's excessive fines clause to states
	 Baze v. Rees, 128 S. Ct. 1520 (2008).
	 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 (Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611.

	30.9323  Applicability of excessive fines clause in general
	 City of Milwaukee v. Arrieh, 211 Wis. 2d 762, 565 N.W.2d 291 (Ct. App. 1997): 1996 Term, p. 30-3, sec. 30.9322.

	30.9324  Application of excessive fines clause to forfeitures of property
	30.93241  In general
	 United States v. Bajakajian, 118 S. Ct. 2028 (1998): 1997 Term, p. 30-3, sec. 30.9326.
	 Department of Revenue v. Kurth Ranch, 114 S. Ct. 1937 (1994): 1993 Term, p. 30-11, sec. 30.9321.
	 Austin v. United States, 113 S. Ct. 2801 (1993): 1992 Term, p. 47-1, sec. 47.1111.
	 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶1-12.
	 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 618 N.W.2d 251, 2000 Term WCA-78, at ¶7-17.
	 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 (Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611.

	30.93242  Determining when forfeiture of property violates excessive fines clause
	 United States v. Bajakajian, 118 S. Ct. 2028 (1998): 1997 Term, p. 30-3, sec. 30.9326.
	 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶13.
	 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 618 N.W.2d 251, 2000 Term WCA-78, at ¶8-17.
	 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 (Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611.

	30.93243  Applicability to forfeiture under federal comprehensive drug abuse prevention and control act is a monetary punishment and, as such, is subject to limitations of excessive fines clause
	 Austin v. United States, 113 S. Ct. 2801 (1993): 1992 Term, p. 47-1, sec. 47.111.

	30.93244  Applicability to forfeitures under RICO
	 Alexander v. United States, 113 S. Ct. 2766 (1993): 1992 Term, p. 35-3, sec. 35.9121.

	30.93245  Applicability to state forfeiture of property derived from crime and certain vehicles
	 For cases dealing with this subject, see sec. 47.1611.

	30.93246  Forfeiture of large amount of currency that defendant failed to declare when leaving country in violation of federal statute requiring such declaration and imposing forfeiture of "any property . . . involved in such an offense" violates excessive fines clause
	 For cases dealing with this subject, see sec. 30.93272.


	30.9325  Applicability of excessive fines clause to closure and sale of property under Drug Abatement Law
	 City of Milwaukee v. Arrieh, 211 Wis. 2d 762, 565 N.W.2d 291 (Ct. App. 1997): 1996 Term, p. 30-3, sec. 30.9322.

	30.9326  Relationship of state and federal prohibition on excessive fines
	 City of Milwaukee v. Arrieh, 211 Wis. 2d 762, 565 N.W.2d 291 (Ct. App. 1997): 1996 Term, p. 30-4, sec. 30.9323.

	30.9327  Particular applications of excessive fines clause
	30.93271  Applicability to return of seized property under Wis. Stat. § 968.20
	 State v. Bergquist, 2002 WI App 39, 250 Wis. 2d 792, 641 N.W.2d 179, 2001 Term WCA-246, at ¶1-12.

	30.93272  Forfeiture of large amount of currency that defendant failed to declare when leaving country in violation of federal statute requiring such declaration and imposing forfeiture of "any property . . . involved in such an offense" violates excessive fines clause
	 United States v. Bajakajian, 118 S. Ct. 2028 (1998): 1997 Term, p. 30-3, sec. 30.9326.



	30.933  Other matters
	30.9331  Applicability of Eighth Amendment to states
	 For cases dealing with this subject, see secs. 30.9314 and 30.9322.



	30.94  Presumption Of Innocence
	30.941  General principles
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).
	 Deck v. Missouri, 125 S. Ct. 2007 (2005).
	 Delo v. Lashley, 113 S. Ct. 1222 (1993): 1992 Term, p. 9-22, sec. 9.56.
	 Sandstrom v. Montana, 99 S. Ct. 2450 (1979): 1978 Term, p. 45, sec. 4.5442.
	 Kentucky v. Whorton, 99 S. Ct. 2088 (1979): 1978 Term, p. 44, sec. 4.5372.
	 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 114, sec. 8.874.
	 Taylor v. Kentucky, 98 S. Ct. 1930 (1978): 1977 Term, p. 37, sec. 4.529.
	 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 (1981): 1980 Term, p. 145, sec. 12.922.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 44, sec. 4.5371.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 67, sec. 4.471.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 71, sec. 4.5352.
	 Adams v. State, 92 Wis. 2d 875, 289 N.W.2d 318 (Ct. App. 1979): 1979 Term, p. 112, sec. 8.841.
	 For cases dealing with instructing on the presumption of innocence, see sec. 8.5351.

	30.942  When compromised by particular practice (e.g. having defendant appear at trial in shackles, wearing prison clothing, gagged, etc.) at trial
	 For cases dealing with due process limitations on practices relating to defendant's appearance (e.g., shackling, prison garb, etc.), see sec. 22.54.

	30.943  Once guilt found, presumption disappears
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).
	 Delo v. Lashley, 113 S. Ct. 1222 (1993): 1992 Term, p. 9-22, sec. 9.56.
	 Herrera v. Collins, 113 S. Ct. 853 (1993): 1992 Term, p. 10-7, sec. 10.612.
	 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. App. 1995): 1994 Term, p. 35-1, sec. 35.4114.

	30.944  Instructing on presumption of innocence
	 For cases dealing with this subject, see sec. 8.5351.


	30.95  Right To Freedom Of Speech And Press
	30.951  General principles
	30.9511  In general
	 Ashcroft v. American Civil Liberties Union, 124 S. Ct. 2783 (2004).
	 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 Term USSC-15.
	 Ashcroft v. American Civil Liberties Union, 122 S. Ct. 1700 (2002), 2001 Term USSC-11.
	 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 (2002), 2001 Term USSC-9.
	 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, p. 30-9, sec. 30.9816.
	 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 1999 Term, p. 30-7, sec. 30.9815.
	 Reno v. American Civil Liberties Union, 117 S. Ct. 2329 (1997): 1996 Term, p. 38-4, sec. 38.2711.
	 R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992): 1991 Term, p. 38-3, sec. 38.311.
	 Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456 (1991): 1990 Term, p. 30-6, sec. 30.9822.
	 United States v. Eichman, 110 S. Ct. 2404 (1990): 1989 Term, p. 35-1, sec. 35.111.
	 Texas v. Johnson, 109 S. Ct. 2533 (1989): 1988 Term, p. 35-1, sec. 35.121.
	 Meyer v. Grant, 108 S. Ct. 1886 (1988): 1987 Term, p. 38-10, sec. 38.7871.
	 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, p. 38-7, sec. 38.7841.
	 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 Term, p. 68, sec. 3.7121.
	 United States v. Albertini, 105 S. Ct. 2897 (1985): 1984 Term, p. 159, sec. 8.992.
	 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 (1985): 1984 Term, p. 224, sec. 13.841.
	 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 Term, p. 149, sec. 8.472.
	 Regan v. Time, Inc., 104 S. Ct. 3262 (1984): 1983 Term, p. 236, sec. 12.7941.
	 Globe Newspaper Co. v. Superior Court, 102 S. Ct. 2613 (1982): 1981 Term, p. 119, sec. 8.993.
	 Shepherd Construction Co. v. Georgia, 102 S. Ct. 626 (1981): 1981 Term, p. 183, sec. 12.7921.
	 Carey v. Brown, 100 S. Ct. 2286 (1980): 1979 Term, p. 104, sec. 8.66.
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶14, 30-31.
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶13-23.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶17-20.
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 (1992): 1991 Term, p. 9-20, sec. 9.4521.
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-2, sec. 34.211.
	 City of Oak Creek v. King, 148 Wis. 2d 532, 436 N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311.
	 State v. Horn, 139 Wis. 2d 473, 407 N.W.2d 854 (1987): 1986 Term, p. 185, sec. 8.995.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶6-9.
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶19-20.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 30-8, sec. 30.9842.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161.
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 12.561.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111.
	 For cases dealing with whether the statute creating a crime is unconstitutional because it violates freedom of speech, see sec. 6.7642.

	30.9512  Applicability and relationship of state and federal constitutional provisions protecting freedom of speech and press
	30.95121  First Amendment applicable to states via Fourteenth Amendment
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶12.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 30-4, sec. 30.98112.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶6.

	30.95122  Relationship of state and federal constitutional provisions relating to free speech
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶18.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶2.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶6.
	 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 (Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131.


	30.9513  Determining whether law regulates speech (and thus is subject to First Amendment's strictures) or only conduct (and thus is not subject to First Amendment's strictures)
	30.95131  In general
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶16-28.

	30.95132  First Amendment protects symbolic as well as written and oral speech
	 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 Term USSC-15.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.

	30.95133  Speech includes expressive conduct
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶14.


	30.9514  Determining whether law regulating speech is content-based (thus triggering strict scrutiny) or content-neutral (thus triggering only intermediate scrutiny)
	30.95141  In general
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶29-44.


	30.9515  Determining whether law regulating speech survives appropriate scrutiny
	30.95151  Determining whether law that is content-based survives strict scrutiny
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶45-56.

	30.95152  Determining whether law that is content-neutral survives intermediate scrutiny

	30.9516  Types of speech that generally do not enjoy first amendment protection
	30.95161  Fighting words
	 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 Term USSC-15.

	30.95162  Advocacy directed to inciting or producing imminent lawless action and likely to incite or produce such action
	 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 Term USSC-15.

	30.95163  True threats
	 For cases dealing with this subject, see sec. 30.9565.

	30.95164  Obscenity
	 For cases dealing with this subject, see sec. 30.9521.

	30.95165  Child pornography
	 For cases dealing with this subject, see sec. 30.9531.

	30.95166  Offers to engage in illegal transactions
	 United States v. Williams, 128 S. Ct. 1830 (2008).

	30.95167  Offers to provide, or requests to obtain, unlawful material, whether part of commercial exchange or not
	 United States v. Williams, 128 S. Ct. 1830 (2008).

	30.95168  Fraudulent offers
	 United States v. Williams, 128 S. Ct. 1830 (2008).


	30.9517  Overbreadth infringing on first amendment rights
	 For cases dealing with this subject, see sec. 47.48.

	30.9518  Statute that effectively suppresses large amount of speech that adults have constitutional right to receive and to address to one another is unacceptable if less restrictive alternatives would be at least as effective in achieving statute's legitimate purpose
	 Ashcroft v. American Civil Liberties Union, 124 S. Ct. 2783 (2004).

	30.9519  Other principles
	30.95191  Right does not protect speech that is incidental to or part of course of criminal conduct
	 For cases dealing with this subject, see sec. 30.9586.



	30.952  With respect to adult obscenity, pornography, nudity, and other sexual indecency and activity
	30.9521  First Amendment does not extend to obscenity; right not denied by statute proscribing obscene material or performance
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 Ashcroft v. American Civil Liberties Union, 122 S. Ct. 1700 (2002), 2001 Term USSC-11.
	 Reno v. American Civil Liberties Union, 117 S. Ct. 2329 (1997): 1996 Term, p. 38-4, sec. 38.2711.
	 Sable Communications v. FCC, 109 S. Ct. 2829 (1989): 1988 Term, p. 38-5, sec. 38.7411.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.

	30.9522  Definition of obscenity
	 Ashcroft v. American Civil Liberties Union, 122 S. Ct. 1700 (2002), 2001 Term USSC-11.
	 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 (2002), 2001 Term USSC-9.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Benhoff, 185 Wis. 2d 600, 518 N.W.2d 307 (Ct. App. 1994): 1993 Term, p. 1-37, sec. 1.9911.

	30.9523  First amendment not implicated in closure of adult bookstore as public nuisance on basis of unlawful sexual activity conducted therein
	 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 (Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131.

	30.9524  Return to owner of seized property that is claimed to be obscene
	 State v. Benhoff, 185 Wis. 2d 600, 518 N.W.2d 307 (Ct. App. 1994): 1993 Term, p. 1-37, sec. 1.9911.

	30.9525  First Amendment not violated by public indecency law, or prohibition on public nudity, that prevents totally nude dancing
	 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 1999 Term, p. 30-7, sec. 30.9815.
	 Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456 (1991): 1990 Term, p. 30-6, sec. 30.9822.

	30.9526  First Amendment violated by Wisconsin statute proscribing photographs, motion pictures, videotapes or other visual representations showing nudity
	 For cases dealing with this subject, see sec. 38.2421.

	30.9527  Making obscenity violations predicate offense for RICO prosecution is constitutionally permissible
	 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 (1989): 1988 Term, p. 35-4, sec. 35.811.


	30.953  With respect to production, distribution, and possession of child pornography
	30.9531  In general
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶26.

	30.9532  First Amendment violated by statute proscribing sexual exploitation of child (i.e., creating or distributing material showing child engaging in sexually explicit conduct) when offense does not require proof of defendant's knowledge of age of person depicted and there has been no opportunity for face-to-face meeting between defendant and person depicted
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.

	30.9533  First Amendment not violated by statute proscribing possession of child pornography
	30.95331  In general
	 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 Term, p. 38-1, sec. 38.211.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221.

	30.95332  Wisconsin's present statute, which requires that defendant know or reasonably should know child's age, has scienter element that is required to render it constitutional
	 For cases dealing with this subject, see sec. 38.65412.


	30.9534  First Amendment not violated by statute proscribing child pornography
	 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 (2002), 2001 Term USSC-9.

	30.9535  First Amendment denied by statute proscribing virtual child pornography (pornography that appears to depict minors but which was produced by means other than using real children)
	 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 (2002), 2001 Term USSC-9.

	30.9536  First Amendment not violated by statute proscribing pandering or solicitation of child pornography
	 For cases dealing with this subject, see sec. 38.68711.


	30.954  With respect to exposure of minors to sexually explicit or other harmful material
	30.9541  In general
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.

	30.9542  First Amendment violated by prohibition that does not require defendant's knowledge of age when offense does not involve face-to-face contact between defendant and victim
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.

	30.9543  First Amendment not violated by statute proscribing exposing child to harmful material
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.6511.

	30.9544  First Amendment violated by Communications Decency Act of 1996, which seeks to protect minors from harmful material on the Internet
	 Reno v. American Civil Liberties Union, 117 S. Ct. 2329 (1997): 1996 Term, p. 38-4, sec. 38.2711.

	30.9545  Sexually oriented speech heard by children
	 Sable Communications v. FCC, 109 S. Ct. 2829 (1989): 1988 Term, p. 30-4, sec. 30.953.

	30.9546  Fact that law prohibiting distribution to minors of material harmful to minors via World Wide Web relies on "community standards" to identify what material "is harmful to minors" does not in itself render statute substantially overbroad for First Amendment purposes
	 Ashcroft v. American Civil Liberties Union, 122 S. Ct. 1700 (2002), 2001 Term USSC-11.


	30.955  With respect to the media
	30.9551  Press access to criminal proceedings and records
	 For cases dealing with this subject, see chapter 46.
	 For cases dealing generally with the propriety of governmental denial of access to information in its possession, see sec. 30.9595.

	30.9552  First amendment protection of press with respect to reporting on criminal justice system
	 For cases dealing with this subject, see chapter 46.

	30.9553  First amendment does not give reporter right to break law to obtain news
	 For cases dealing with this subject, see sec. 46.53.

	30.9554  Media's right to publish truthful information lawfully obtained
	 For cases dealing with this subject, see sec. 46.41.


	30.956  Other aspects of right
	30.9561  Denied by statute proscribing flag burning or desecration
	 United States v. Eichman, 110 S. Ct. 2404 (1990): 1989 Term, p. 35-1, sec. 35.111.
	 Texas v. Johnson, 109 S. Ct. 2533 (1989): 1988 Term, p. 35-1, sec. 35.121.
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶17.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.

	30.9562  Propriety of imposing condition of probation, or revoking probation for violation of condition, that infringes on freedom of speech or press
	 For cases dealing with this subject, see secs. 9.62222 and 41.4383.

	30.9563  Not violated by prohibiting officials in sensitive confidential positions from disclosing wiretaps
	 United States v. Aguilar, 115 S. Ct. 2357 (1995): 1994 Term, p. 35-8, sec. 35.721.

	30.9564  Not violated by disorderly conduct statute
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶13-23.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶14-25, 30-41.

	30.9565  Protection not afforded to speech containing "true threat"
	30.95651  In general
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶21-24.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶30-41.
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶16-31.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶1-19.

	30.95652  "True threat" not limited to threats to person or groups of persons of bodily harm or death; includes threats to destroy property
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶17-19.


	30.9566  Protection afforded by first amendment in school context
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶42-46.

	30.9567  Not violated by housing authority’s policy limiting access to housing project
	 Virginia v. Hicks, 123 S. Ct. 2191 (2003).

	30.9568  Consistency of campaign financing regulations with right
	 For cases dealing with this subject, see sec. 38.9631.


	30.957  Other aspects of right (cont'd)
	30.9571  Not denied by regulation prohibiting solicitation on postal premises
	 United States v. Kokinda, 110 S. Ct. 3115 (1990): 1989 Term, p. 30-9, sec. 30.9848.

	30.9572  Propriety of restricting freedom of expression through condition of probation
	 For cases dealing with this subject, see sec. 9.62222.

	30.9573  RICO forfeiture provisions do not violate first amendment when applied to expressive activity (e.g., sale of sexually explicit materials)
	 Alexander v. United States, 113 S. Ct. 2766 (1993): 1992 Term, p. 35-3, sec. 35.9121.

	30.9574  With respect to crimes directed at particular racial, ethnic, religious, or other group ("hate crimes")
	30.95741  Not violated by statute creating penalty enhancer for "hate crimes"
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.
	 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 (1992): 1991 Term, p. 9-20, sec. 9.4521.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.

	30.95742  Violated by statute proscribing "hate crimes"
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.
	 R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992): 1991 Term, p. 38-3, sec. 38.311.


	30.9575  With respect to cross burning with intent to intimidate
	30.95751  Not generally violated by proscription of cross burning with intent to intimidate
	 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 Term USSC-15.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶18.

	30.95752  But violated by statute that makes cross burning prima facie evidence of intent to intimidate
	 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 Term USSC-15.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶18.


	30.9576  Propriety of consideration in sentencing of defendant's beliefs and associations protected by first amendment
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.

	30.9577  Propriety of consideration in sentencing of defendant's exercise of freedom of speech or press
	 For cases dealing with this subject, see secs. 9.2443 and 9.25233.

	30.9578  Commercial speech
	30.95781  In general
	 Greater New Orleans Broadcasting Association, Inc. v. United States, 119 S. Ct. 1923 (1999): 1998 Term, p. 38-44, sec. 38.8831.
	 United States v. Edge Broadcasting Co., 113 S. Ct. 2696 (1993): 1992 Term, p. 38-25, sec. 38.8831.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶17.



	30.958  Other aspects of right (cont'd)
	30.9581  Not violated by trespass prosecution of abortion protesters
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-2, sec. 34.211.

	30.9582  Not violated by statute making it unlawful for any person within 100 feet of health care facility's entrance to knowingly approach within six feet of another person, without that person's consent, in order to pass a leaflet or handbill to, display a sign to, or engage in oral protest, education or counseling with, that person
	 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, p. 30-9, sec. 30.9816.

	30.9583  Ordinance banning residential picketing is not facially unconstitutional
	 Frisby v. Schultz, 108 S. Ct. 2495 (1988): 1987 Term, p. 30-4, sec. 30.9832.

	30.9584  Not violated by rule that prohibits attorney from making statements to press that will have substantial likelihood of prejudicing an adjudicative proceeding
	 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 (1991): 1990 Term, p. 30-7, sec. 30.9824.

	30.9585  Overbreadth infringing on first amendment rights
	 For cases dealing with this subject, see sec. 47.48.

	30.9586  Right does not protect speech that is incidental to or part of course of criminal conduct
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶19.
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶41-42.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶11, 24.

	30.9587  Not violated by child enticement statute, even though enticement may be initiated, evidenced, or carried out by means of language
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶19-20.
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶43-44.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶11.

	30.9588  Not denied by enjoining, under public nuisance statute, activities associated with prostitution
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶19-20.

	30.9589  Not violated by crime of attempted child sexual assault, even though attempted sexual assault may be initiated, evidenced, or carried out by means of language
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶23-24.


	30.959  Other aspects of right (cont'd)
	30.9591  Constitutionality of prohibiting broadcast of lottery advertisements in states without lotteries, while allowing broadcasters to advertise state-run lotteries on stations licensed in a state which conducts such lotteries
	 Greater New Orleans Broadcasting Association, Inc. v. United States, 119 S. Ct. 1923 (1999): 1998 Term, p. 38-44, sec. 38.8831.
	 United States v. Edge Broadcasting Co., 113 S. Ct. 2696 (1993): 1992 Term, p. 38-25, sec. 38.8831.

	30.9592  Constitutionality of prohibiting advertising of lawful private casino gambling broadcast by radio or television stations located in state where such gambling is legal
	 Greater New Orleans Broadcasting Association, Inc. v. United States, 119 S. Ct. 1923 (1999): 1998 Term, p. 38-44, sec. 38.8831.

	30.9593  Denied by bail condition that infringes on freedom of speech
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 30-8, sec. 30.9842.

	30.9594  Denied by prohibition on grand jury witness's disclosure of own testimony after term of grand jury has ended
	 Butterworth v. Smith, 110 S. Ct. 1376 (1990): 1989 Term, p. 4-1, sec. 4.132.

	30.9595  Not violated by governmental denial of access to information in its possession
	 Los Angeles Police Department v. United Reporting Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 47-4, sec. 47.4931.

	30.9596  Limiting creation of strict liability offense when freedom of expression is implicated
	 For cases dealing with this subject, see sec. 22.222.

	30.9597  Not violated by bomb-scare statute
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶1-19.

	30.9598  Not denied by application of identity-theft statute to defendant who misappropriates identify of public official to defame public official with true information
	 For cases dealing with this subject, see sec. 34.4111.

	30.9599  When defendant is charged with defamation of public official, state must show actual malice
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶53.



	30.96  Right To Be Present At All Stages Of Criminal Proceeding
	30.961  General principles
	30.9611  In general
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶37-42.

	30.9612  For purposes of due process right to be present, an audio-video hookup may well be the legal equivalent of physical presence
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶13.

	30.9613  Source of right
	 State v. Anderson, 2006 WI 77, 291 Wis. 2d 673, 717 N.W.2d 74, at ¶38.


	30.962  Right to be present at particular stages of criminal proceeding
	30.9621  At all stages of trial
	 For cases dealing with this subject, see sec. 8.811.

	30.9622  At hearing on motion for change of venue
	 For cases dealing with this subject, see sec. 30.2271.

	30.9623  At guilty or no contest plea hearing
	 For cases dealing with this subject, see sec. 7.2413.

	30.9624  At sentencing
	 For cases dealing with this subject, see sec. 9.132.

	30.9625  At postconviction hearing
	 For cases dealing with this subject, see sec. 10.164.


	30.963  Waiver of right
	30.9631  In general
	 For cases dealing with this subject, see sec. 8.8114.

	30.9632  By failure to object
	30.96321  In general
	 For cases dealing with this subject, see sec. 8.81142.

	30.96322  When defendant and/or counsel fail to object to court's communicating with jury in defendant's absence, alleged error is treated as direct challenge in appellate court, not as claim of ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 8.81174.



	30.964  Other matters
	30.9641  When defendant and/or counsel fail to object to court's communicating with jury in defendant's absence, alleged error is treated as direct challenge in appellate court, not as claim of ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 8.81174.


	30.965  Related matters
	30.9651  Statutory right to be present at stages of criminal proceeding
	 For cases dealing with this subject, see sec. 12.77.



	30.97  Other Constitutional Rights
	30.971  Right to interpreter
	30.9711  In general
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶43.
	 State Public Defender v. Circuit Court, 184 Wis. 2d 860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, sec. 30.9712.
	 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 (1984): 1983 Term, p. 105, sec. 4.895.
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶6-9.
	 State v. Yang, 2006 WI App 48, 290 Wis. 2d 235, 712 N.W.2d 400, at ¶13.
	 State v. Yang, 201 Wis. 2d 725, 549 N.W.2d 769 (Ct. App. 1996): 1995 Term, p. 30-2, sec. 30.971.
	 For cases dealing generally with a defendant's right to an interpreter, see sec. 12.693.

	30.9712  Responsibility for payment of interpreter's fees
	 State Public Defender v. Circuit Court, 184 Wis. 2d 860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, sec. 30.9712.


	30.972  Right not to be subject to corruption of blood or forfeiture of estate
	 State v. Dziuba, 148 Wis. 2d 108, 435 N.W.2d 258 (1989): 1988 Term, p. 9-15, sec. 9.5223.

	30.973  Right to be free from involuntary servitude
	30.9731  In general
	 United States v. Kozminski, 108 S. Ct. 2751 (1988): 1987 Term, p. 38-8, sec. 38.7851.
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 38.8711.

	30.9732  Not violated by requiring attorney to provide representation to indigent defendant
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-29, sec. 6.952.

	30.9733  Right not violated by transfer of convicted defendant to out-of-state prison facility
	 State v. Parker, 2001 WI App 111, 244 Wis. 2d 145, 629 N.W.2d 77, 2000 Term WCA-306, at ¶3.

	30.9734  Violated by statute imposing criminal penalties for breach of labor contract in absence of fraud or misrepresentation
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 38.8711.

	30.9735  State constitutional protection is co-extensive with federal constitutional protection
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 38.8711.


	30.974  Privileges and immunities clause
	 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 (1989): 1988 Term, p. 12-2, sec. 12.3212.

	30.975  Constitutional limitations on state's exercise of police power
	30.9751  In general
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶17.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶6-11.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.
	 For cases dealing generally with the police power of the state, see sec. 47.8852.

	30.9752  Statute proscribing operation of motor vehicle with detectable amount of restricted controlled substance in one's blood does not exceed police power of legislature
	 For cases dealing with this subject, see sec. 37.2212.

	30.9753  Statute proscribing causing injury by operation of motor vehicle with detectable amount of restricted controlled substance in one's blood does not exceed police power of legislature
	 For cases dealing with this subject, see sec. 33.3412.


	30.976  Right to unanimous jury verdict
	 For cases dealing with this subject, see sec. 8.681.

	30.977  Right to meaningful appeal
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.

	30.978  Right to freedom of association
	30.9781  General principles
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶17.

	30.9782  Propriety of restricting freedom of association through condition of probation
	 For cases dealing with this subject, see sec. 9.62221.

	30.9783  Propriety of consideration in sentencing of defendant's beliefs and associations protected by first amendment
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.

	30.9784  Propriety of imposing condition of probation, or revoking probation for violation of condition, that infringes on freedom of association
	 For cases dealing with this subject, see secs. 9.62221 and 41.4382.

	30.9785  Propriety of consideration in sentencing of defendant's exercise of freedom of association
	 For cases dealing with this subject, see secs. 9.2444 and 9.25234.

	30.9786  Not denied by application of nuisance statute to place of prostitution
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, 47.1911.

	30.9787  Not denied by enjoining, under public nuisance statute, activities associated with prostitution
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶17-19.


	30.979  Delegation of powers
	30.9791  General principles
	 Loving v. United States, 116 S. Ct. 1737 (1996): 1995 Term, p. 30-12, sec. 30.9862.
	 Touby v. United States, 111 S. Ct. 1752 (1991): 1990 Term, p. 36-1, sec. 36.1111.
	 Demmith v. Wisconsin Judicial Conference, 166 Wis. 2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, sec. 6.3311.

	30.9792  Provisions relating to establishment of uniform misdemeanor bail schedule
	 Demmith v. Wisconsin Judicial Conference, 166 Wis. 2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, sec. 6.3311.

	30.9793  Separation of powers doctrine
	 For cases dealing with this subject, see sec. 30.986.



	30.98  Other Constitutional Rights (cont'd)
	30.981  Right To Closing Argument
	30.9811  General principles
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 52, sec. 3.161.
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 28, sec. 2.564.
	 State v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999): 1999 Term, p. 8-48, sec. 8.81121.

	30.9812  No right to argument by counsel and by defendant personally
	 For cases dealing with this subject, see sec. 8.4612.


	30.982  Right to remedy for all wrongs
	30.9821  General principles
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 87, sec. 7.421.
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.
	 City of Mequon v. Hess, 158 Wis. 2d 500, 463 N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 30-8, sec. 30.984.

	30.9822  Specific applications
	30.98221  Denial of preliminary examination to corporations
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.



	30.983  Federal right to keep and bear arms
	30.9831  Scope and nature of right
	30.98311  In general
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).
	 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 Term, p. 115, sec. 8.875.

	30.98312  Is individual right unconnected to service in militia
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).


	30.9832  History of constitutional provision creating this right
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	30.9833  Consistency with right of various laws and regulations
	30.98331  Prohibition on possession of handgun in home
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	30.98332  Requirement that handgun in home be disassembled, bound with trigger-lock, or otherwise rendered inoperable
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	30.98333  Prohibition on possession of firearm by felon
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	30.98334  Prohibition on possession of firearm by insane person
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	30.98335  Prohibition on carrying concealed weapon
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	30.98336  Restrictions on commercial sale of firearms
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).



	30.984  State right to keep and bear arms
	30.9841  History of constitutional amendment creating this right
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶9, 20, 29, 36-38.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶8-10.

	30.9842  Effective date of constitutional amendment creating this right
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶5.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶7, 9.
	 State v. Gonzales, 2002 WI 59, 253 Wis. 2d 134, 645 N.W.2d 264, 2001 Term WSC-155, at ¶11-30.

	30.9843  Scope of this right
	30.98431  In general
	 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 N.W.2d 495, at ¶1-65.
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶1-89.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶1-50.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶5-12, 16, 20, 23.

	30.98432  In judging the constitutionality of statutory provisions alleged to violate this right, the test is whether the statute constitutes a “reasonable regulation” of it
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶19-27.

	30.98433  As general matter, this right permits person to possess, carry, and sometimes conceal arms to maintain security of private residence or privately operated business
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶68.

	30.98434  As general matter, this right does not permit person to keep loaded weapon hidden in glove compartment or under front seat of vehicle
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶49.


	30.9844  Consistency of particular statutory provisions regulating firearms with this right
	30.98441  Provision proscribing carrying concealed weapon
	 For cases dealing with this subject, see sec. 38.13411.

	30.98442  Provision proscribing possession of firearm by felon
	30.98443  Provision proscribing transport of firearm in vehicle unless it is unloaded and encased
	 For cases dealing with this subject, see sec. 38.94211.


	30.9845  Other matters
	30.98451  This right is "fundamental" constitutional right
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶20.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶20, 26.



	30.985  Right to religious freedom
	30.9851  In general
	 Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 113 S. Ct. 2217 (1993): 1992 Term, p. 38-17, sec. 38.711.
	 Employment Division v. Smith, 110 S. Ct. 1595 (1990): 1989 Term, p. 36-1, sec. 36.112.
	 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 (1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9855.
	 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 (Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-1, sec. 36.111.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161.
	 State v. Kasuboski, 87 Wis. 2d 407, 275 N.W.2d 101 (Ct. App. 1978): 1978 Term, p. 36, sec. 3.7131.
	 For cases dealing with whether the statute creating a crime is unconstitutional because it violates religious freedom, see sec. 6.7643.

	30.9852  Not denied by enforcement of prohibitions relating to controlled substances when such prohibitions ban their use for religious purposes
	30.98521  In general
	 Gonzales v. O Centro, 126 S. Ct. 1211 (2006).
	 Employment Division v. Smith, 110 S. Ct. 1595 (1990): 1989 Term, p. 36-1, sec. 36.112.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-1, sec. 36.111.

	30.98522  But enforcement of prohibitions relating to controlled substances when such prohibitions ban their use for religious purposes may violate Religious Freedom Restoration Act
	 For cases dealing with this subject, see sec. 30.98584.


	30.9853  Denied by prohibition on ritualistic sacrifice of animal
	 Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 113 S. Ct. 2217 (1993): 1992 Term, p. 38-17, sec. 38.711.

	30.9854  Propriety of imposing condition of probation, or revoking probation for violation of condition, that infringes on freedom of religion
	 For cases dealing with this subject, see secs. 9.62223 and 41.4384.

	30.9855  Propriety of considering, in sentencing, defendant's exercise of right to religious freedom
	 For cases dealing with this subject, see secs. 9.2442 and 9.25232.

	30.9856  Violated by requiring Old Order Amish to display slow-moving vehicle emblem on their horse-drawn buggies
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶80.
	 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 (1996): 1995 Term, p. 30-6, sec. 30.9855.

	30.9857  First Amendment of federal constitution and freedom of religion provision of state constitution are not equivalent; state constitution affords greater protection in some instances
	 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 (1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9855.
	 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 (Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856.

	30.9858  Religious Freedom Restoration Act
	30.98581  Constitutionality of
	 City of Boerne v. Flores, 117 S. Ct. 2157 (1997): 1996 Term, p. 30-5, sec. 30.9823.
	 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 (1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9852.
	 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 (Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856.

	30.98582  Effect of
	 City of Boerne v. Flores, 117 S. Ct. 2157 (1997): 1996 Term, p. 30-5, sec. 30.9823.
	 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 (1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9852.
	 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 (Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856.

	30.98583  Retroactivity of
	 State v. Miller, 202 Wis. 2d 56, 549 N.W.2d 235 (1996): 1995 Term, p. 30-6, sec. 30-6, sec. 30.9852.
	 State v. Miller, 196 Wis. 2d 238, 538 N.W.2d 573 (Ct. App. 1995): 1995 Term, p. 30-10, sec. 30.9856.

	30.98584  Consistency with act of enforcing prohibitions relating to controlled substances so as to ban their use for religious purposes
	 Gonzales v. O Centro, 126 S. Ct. 1211 (2006).

	30.98585  Propriety of preliminary injunction seeking to stop enforcement of criminal statute whose application is alleged to violate this act
	 Gonzales v. O Centro, 126 S. Ct. 1211 (2006).

	30.98586  Cannot constitutionally be applied to states
	 Gonzales v. O Centro, 126 S. Ct. 1211 (2006).


	30.9859  Other matters
	30.98591  Establishment of religion clause not violated by prostitution statute
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.



	30.986  Separation of powers
	30.9861  General principles
	30.98611  In general
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Loving v. United States, 116 S. Ct. 1737 (1996): 1995 Term, p. 30-12, sec. 30.9861.
	 Touby v. United States, 111 S. Ct. 1752 (1991): 1990 Term, p. 36-1, sec. 36.111.
	 Mistretta v. United States, 109 S. Ct. 647 (1989): 1988 Term, p. 30-3, sec. 30.92.
	 Morrison v. Olson, 108 S. Ct. 2597 (1988): 1987 Term, p. 12-4, sec. 12.684.
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶87-93, 98-118.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶24-31.
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 1, 531 N.W.2d 32 (1995): 1994 Term, p. 30-9, sec. 30.9811.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 Demmith v. Wisconsin Judicial Conference, 166 Wis. 2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, sec. 6.3311.
	 State v. Unnamed Defendant, 150 Wis. 2d 352, 441 N.W.2d 696 (1989): 1988 Term, p. 4-1, sec. 4.212.
	 State v. Mitchell, 144 Wis. 2d 596, 424 N.W.2d 698 (1988): 1987 Term, p. 20-8, sec. 20.833.
	 State ex rel. Unnamed Petitioners v. Connors, 136 Wis. 2d 118, 401 N.W.2d 782 (1987): 1986 Term, p. 31, sec. 2.3111.
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 73, sec. 4.61.
	 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 (1982): 1981 Term, p. 32, sec. 2.811.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶15.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶42-43.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶42-45.
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶9-10, 14-24.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶14.
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶14.
	 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 Skow v. Goodrich, 162 Wis. 2d 448, 469 N.W.2d 888 (Ct. App. 1991): 1990 Term, p. 41-1, sec. 41.2111.
	 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 (Ct. App. 1989): 1988 Term, p. 37-1, sec. 37.111.
	 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 121, sec. 11.381.

	30.98612  Legislature's authority to determine scope of trial court's sentencing discretion in general
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶91-93, 98-118.
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶14.
	 For cases dealing generally with the legislature's determination of the scope of a trial court's sentencing discretion, see sec. 9.4976.

	30.98613  Legislature's authority to determine scope of trial court's discretion in setting initial disposition in commitment proceedings
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶14.

	30.98614  Power to decide individual case is exclusive core judicial function
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶98-105.


	30.9862  Test for determining when legislation unconstitutionally intrudes upon judicial power and therefore violates separation of powers doctrine
	30.98621  In general
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶15-22.
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶9-10, 14-24.
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶14.
	 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381.

	30.98622  When particular power is shared by legislative and judicial branches; "shared power doctrine"
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶4.


	30.9863  Particular matters falling within shared powers of legislature, executive, and judiciary
	30.98631  Regulation of practice and procedure in judicial system in general
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶20.

	30.98632  Continuances and adjournments for witnesses, parties, and attorneys who are members of Legislature in session
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶16-20.

	30.98633  Sentencing of criminal defendant
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶91.

	30.98634  Rules regulating admission of evidence
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶16-19.


	30.9864  Separation of powers doctrine not violated by statute permitting court to set parole eligibility for Class A felony
	30.98641  In general
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.

	30.98642  Violation does not occur even though statute permits setting of date beyond defendant's expected lifetime
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.


	30.9865  Other applications of separation of powers doctrine
	30.98651  Setting compensation for special prosecutor
	 State ex rel. Friedrich v. Circuit Court, 192 Wis. 2d 1, 531 N.W.2d 32 (1995): 1994 Term, p. 12-3, sec. 12.6631.

	30.98652  Enforcement of Wis. Stat. § 940.04 does not violate separation of powers doctrine
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.

	30.98653  Mandatory imposition of life sentence without possibility of parole on persistent offender pursuant to Wis. Stat. § 939.62(2m) does not violate separation of powers doctrine
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.

	30.98654  Consistency with separation of powers of provisions relating to establishment of uniform misdemeanor bail schedule
	 Demmith v. Wisconsin Judicial Conference, 166 Wis. 2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 6-8, sec. 6.3311.

	30.98655  Separation of powers doctrine not violated by statute permitting President to establish aggravating factors for purposes of imposing death penalty in court-martial
	 Loving v. United States, 116 S. Ct. 1737 (1996): 1995 Term, p. 30-12, sec. 30.9863.

	30.98656  Legislative delegation of probation revocation to executive branch does not violate separation of powers doctrine
	 For cases dealing with this subject, see sec. 41.3998.

	30.98657  Legislative prohibition on judicial revocation of probation does not violate separation of powers doctrine
	 For cases dealing with this subject, see sec. 41.3983.

	30.98658  When court imposes jail time as condition of probation, its preclusion of placement of defendant on home monitoring substantially interferes with sheriff's authority to place persons in his or her custody on home monitoring and thus violates separation of powers doctrine
	 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 691, 702 N.W.2d 392, at ¶8-13.
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶1-20.

	30.98659  When court imposes jail time as condition of probation, requiring defendant to refuse home monitoring substantially interferes with sheriff's authority to place persons in his or her custody on home monitoring and thus violates separation of powers doctrine
	 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 691, 702 N.W.2d 392, at ¶8-13.


	30.9866  Other applications of separation of powers doctrine (cont'd)
	30.98661  Consistency with separation of powers doctrine of provision mandating reversal for failure to provide jury with written instructions on substantive law
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 73, sec. 4.61.
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶20.

	30.98662  Consistency with separation of powers doctrine of provision mandating adjournment or continuance when witness, party, or attorney is member of Legislature, in session
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶9-10, 14-24.

	30.98663  Consistency with separation of powers doctrine of statute proscribing misconduct in public office, when applied to state legislator
	 For cases dealing with this subject, see sec. 35.23314.

	30.98664  Doctrine does not protect records of legislators' communications maintained by Legislative Technology Services Bureau from disclosure in response to subpoena duces tecum
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶24-31.

	30.98665  Separation of powers not violated by Congressional delegation of power to establish sentencing guidelines to sentencing commission
	 For cases dealing with this subject, see sec. 9.1713.

	30.98666  Legislation that mandates automatic reversal of trial court judgment upon violation of statute impermissibly limits and circumscribes judicial power
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶103.

	30.98667  Giving prosecutor veto over defendant's petition for sentence adjustment would violate separation of powers doctrine
	 For cases dealing with this subject, see sec. 10.8531.

	30.98668  Legislature's determination that initial disposition in chap. 980 proceeding shall be institutional placement
	 State v. Lombard, 2003 WI App 163, 266 Wis. 2d 887, 669 N.W.2d 157, at ¶13-14.

	30.98669  Consistency with separation of powers doctrine of statute providing for admission of videotaped statements of child
	 For cases dealing with this subject, see sec. 15.6424.


	30.9867  Appellate review of question whether separation of powers doctrine violated
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶42.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶44.
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶9.
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶10.

	30.9868  Related matters
	30.98681  Delegation of powers
	 For cases dealing with this subject, see sec. 30.979.



	30.987  Right to travel (i.e., to move from one place to another according to inclination): freedom of movement
	30.9871  General principles
	 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 1998 Term, p. 30-8, sec. 30.983.
	 Jones v. Helms, 101 S. Ct. 2434 (1981): 1980 Term, p. 106, sec. 8.992.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶7.
	 County of Fond du Lac v. Derksen, 2002 WI App 160, 256 Wis. 2d 490, 647 N.W.2d 922, at ¶7.
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶19-20.

	30.9872  Not denied by enjoining, under public nuisance statute, activities associated with prostitution
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶19-20.

	30.9873  Constitutional right to travel does not bar prosecution for traffic crimes, in particular, operating after revocation or suspension
	 For cases dealing with this subject, see sec. 37.1512.

	30.9874  Right to travel does not create constitutional right to operate motor vehicle
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶9.

	30.9875  Right not violated by requirement that individual provide authorities with his or her address (e.g., sex offender reporting requirement)
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶7.


	30.988  Right to privacy (i.e., avoiding disclosure of personal matters, engaging in private consensual sexual activity, and independence in making certain kinds of important decisions, e.g., decisions relating to marriage, procreation, contraception, family relationships, and child rearing and education)
	30.9881  In general
	 Lawrence v. Texas, 123 S. Ct. 2472 (2003).
	 Webster v. Reproductive Health Services, 109 S. Ct. 3040 (1989): 1988 Term, p. 32-9, sec. 32.411.
	 Bowers v. Hardwick, 106 S. Ct. 2841 (1986): 1985 Term, p. 187, sec. 12.7121.
	 Kolender v. Lawson, 103 S. Ct. 1855 (1983): 1982 Term, p. 148, sec. 8.995.
	 H. L. v. Matheson, 101 S. Ct. 1164 (1981): 1980 Term, p. 129, sec. 12.231.
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-1, sec. 36.112.

	30.9882  Right does not protect possession of child pornography
	 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 Term, p. 38-1, sec. 38.211.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221.

	30.9883  Less rigorous test applied to restrictions on privacy rights of minors and to restrictions on interaction with minors than are applied to similar restrictions on privacy rights of adults
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.

	30.9884  Does not protect sexual activity with minor
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.

	30.9885  Application of right when records sought under state open records law
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.

	30.9886  Woman's right to have abortion
	 For cases dealing with this subject, see secs. 32.411, 32.821, 32.831, 32.841, and 47.8921.
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	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶19-24.


	30.9988  Prohibition on usurpation of legislative authority
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-1, sec. 37.2111.


	30.999  Other rights (cont'd)
	30.9991  Taking property without just compensation
	30.99911  Not violated by requiring attorney to represent indigent defendant
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-29, sec. 6.952.

	30.99912  Not violated by forfeiting innocent owner's interest in property used in commission of crime
	 Bennis v. Michigan, 116 S. Ct. 994 (1996): 1995 Term, p. 47-1, sec. 47.161.


	30.9992  Appointments clause
	30.99921  Requires appointment of appellate military judges by president, court of law, or head of department
	 Ryder v. United States, 115 S. Ct. 2031 (1995): 1994 Term, p. 12-5, sec. 12.691.

	30.99922  Permits appointment of appellate military judges by head of department
	 Edmond v. United States, 117 S. Ct. 1573 (1997): 1996 Term, p. 30-7, sec. 30.9931.

	30.99923  Does not require special appointment of officer to serve as military judge
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	 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 Term, p. 62, sec. 4.525.
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶75-80.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶51-54.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142.
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.114.
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 228, sec. 12.3222.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 148, sec. 12.2131.

	31.125  Constitutionality of definition of intent
	31.1251  Creating alternatives of purpose and knowledge is constitutionally permissible
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.

	31.1252  Creating alternatives of purpose and knowledge does not deny defendant's right to unanimous verdict
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.

	31.1253  Creating alternatives of purpose and knowledge does not render definition unconstitutionally vague
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.


	31.126  Other matters
	31.1261  Intent not negated by mistake as to legality of acts
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 197, sec. 12.7525.

	31.1262  Expanded definition of intent applies to attempt statute
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.

	31.1263  After-the-fact explanation that events did not unravel as one wanted them to is irrelevant to state of mind at time events were transpiring
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 32-1, sec. 32.1112.

	31.1264  What one wants and what one intends are not always the same
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 32-1, sec. 32.1112.

	31.1265  Conditional intent
	 Holloway v. United States, 119 S. Ct. 966 (1999): 1998 Term, p. 34-5, sec. 34.8111.

	31.1266  Difference between general and specific intent
	 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 Term, p. 31-2, sec. 31.311.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶71.

	31.1267  Difference between intent and knowledge
	 For cases dealing with this subject, see sec. 31.5715.



	31.13  Knowledge
	31.131  In general
	 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 1747 (1994): 1993 Term, p. 31-1, sec. 31.122, and p. 47-9, sec. 47.8421.
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶20.
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.
	 For cases dealing with the meaning of "knowingly" in criminal statutes, see sec. 31.5723.

	31.132  When required
	31.1321  In general
	 Staples v. United States, 114 S. Ct. 1793 (1994): 1993 Term, p. 31-1, sec. 31.122, and p. 38-19, sec. 38.8811.
	 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 1747 (1994): 1993 Term, p. 31-1, sec. 31.122, and p. 47-9, sec. 47.8421.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.6511.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	31.1322  In sex offenses where victim's age is element
	31.13221  In general
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶16.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.6511.

	31.13222  Constitutionality of not requiring knowledge of victim's age as element of offense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶32-50.



	31.133  Determining extent of knowledge required when "knowingly" appears in statute
	 Flores-Figueroa v. United States, 129 S. Ct. 1886 (2009).
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶6-11.

	31.134  Every citizen is presumed to know the law
	 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 Term, p. 31-1, sec. 31.132.
	 For cases dealing with the maxim that ignorance of the law is no excuse, see sec. 31.792.

	31.135  Difference between intent and knowledge
	 For cases dealing with this subject, see sec. 31.5715.


	31.14  Recklessness
	31.141  Aggravated recklessness: acting recklessly under circumstances which show utter disregard for human life (formerly conduct imminently dangerous to another and evincing a depraved mind, regardless of life)
	 For cases dealing with this subject, see sec. 31.5511.
	31.1411  In general
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111.
	 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 (1981): 1981 Term, p. 157, sec. 12.411.
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 133, sec. 12.331.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶32-44.
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512.
	 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 (Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513.
	 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.612.
	 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 (Ct. App. 1988): 1987 Term, p. 32-4, sec. 32.124.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 180, sec. 12.413.
	 State v. Blanco, 125 Wis. 2d 276, 371 N.W.2d 406 (Ct. App. 1985): 1985 Term, p. 178, sec. 12.411.
	 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. App. 1983): 1982 Term, p. 176, sec. 12.1551.
	 State v. Bernal, 111 Wis. 2d 280, 330 N.W.2d 219 (Ct. App. 1983): 1982 Term, p. 176, sec. 12.1551.
	 Poston v. United States Fidelity and Guarantee Co., 107 Wis. 2d 215, 320 N.W.2d 9 (Ct. App. 1982): 1981 Term, p. 155, sec. 12.321.
	 For other cases dealing with this subject, see offenses that have this mental element.

	31.1412  Current "utter disregard" same as former "depraved mind"
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶32.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512.

	31.1413  Effect of subsequent acts demonstrating concern for life of victim (e.g., calling 911 for medical help) on question whether "utter disregard for human life" shown
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶35, 43.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 For cases dealing with the proposition that, in determining whether the defendant's conduct showed regard for life, conduct before, during, and after the commission of the criminally reckless act is to be considered, see sec. 31.1415.

	31.1414  "Utter disregard" to be judged by objective standard; not necessary to demonstrate defendant's subjective awareness of risk of death
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111.

	31.1415  In determining whether defendant's conduct showed regard for life, conduct before, during, and after commission of criminally reckless act is considered
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶35.
	 For cases dealing with the effect of subsequent acts demonstrating concern for the life of the victim on the question whether "utter disregard for human life" was shown, see sec. 31.1413.

	31.1416  If reason for defendant's conduct was to protect himself or herself or others, then conduct does not evince utter disregard even if legal requirements of self-defense or defense of others are not established
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶40.

	31.1417  Sufficiency of evidence to demonstrate circumstances which show utter disregard for human life
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶32-44.
	 For other decisions addressing the sufficiency of the evidence to demonstrate circumstances which show utter disregard for human life, see crimes having "circumstances which show utter disregard for human life" as an element of the offense.


	31.142  Simple recklessness: knowing creation of substantial and unreasonable risk of harm
	31.1421  In general
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111.
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶15.
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶25.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶10-11.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶13.
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-23.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.612.

	31.1422  When statute creating offense with element of recklessness sets forth specific definition of recklessness, general definition in Wis. Stat. § 939.24 is not applicable
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶11.


	31.143  Recklessness for purposes of crimes against children
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 For other cases dealing with the recklessness mental element of crimes against children, see specific crimes having that element.


	31.15  Negligence
	31.151  In general
	 For cases dealing with this subject, see sec. 31.552.

	31.152  Constitutionality of statutory definition of criminal negligence
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211.

	31.153  Mistake is not defense to crimes involving criminal negligence
	 For cases dealing with this subject, see sec. 40.572.


	31.16  Strict Liability
	 For cases dealing with this subject, see sec. 31.76.

	31.17  Other Mental Elements
	31.171  Wilfulness
	 For cases dealing with this subject, see sec. 31.576.



	31.2  Party To A Crime
	31.21  Accomplice Liability Generally
	31.211  In general
	 Standefer v. United States, 100 S. Ct. 1999 (1980): 1979 Term, p. 134, sec. 11.1211.
	 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 Term, p. 134, sec. 11.1211.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 161, sec. 12.1211.
	 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 781 (1985): 1984 Term, p. 172, sec. 10.81.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 134, sec. 11.211.
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 134, sec. 11.1211.
	 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 (1979): 1978 Term, p. 103, sec. 11.1211.
	 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852.
	 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321.
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.
	 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 (Ct. App. 1979): 1978 Term, p. 103, sec. 11.1211.

	31.212  No need for jury unanimity as to theory of liability
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 161, sec. 12.1212.
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 209, sec. 12.1212.
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 145, sec. 12.1212.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 124, sec. 12.1213.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 136, sec. 11.1251.
	 Neely v. State, 97 Wis. 2d 38, 292 N.W.2d 859 (1980): 1979 Term, p. 53, sec. 4.551.
	 Holland v. State, 91 Wis. 2d 134, 280 N.W.2d 288 (1979): 1978 Term, p. 104, sec. 11.123.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 31-1, sec. 31.212.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 220, sec. 12.1212.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 145, sec. 12.1212.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 136, sec. 11.1251.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 136, sec. 11.1251.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 134, sec. 11.1212.
	 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 (Ct. App. 1979): 1978 Term, p. 105, sec. 11.123.
	 Wray v. State, 87 Wis. 2d 367, 275 N.W.2d 731 (Ct. App. 1978): 1978 Term, p. 105, sec. 11.123.
	 For cases dealing generally with the need for jury unanimity, see sec. 8.681.

	31.213  Effect of inability to commit crime directly
	 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 Term, p. 134, sec. 11.1213.
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 134, sec. 11.1213.
	 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978): 1977 Term, p. 75, sec. 11.125.
	 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 42.4211.
	 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 (Ct. App. 1979): 1978 Term, p. 104, sec. 11.1212.

	31.214  Liability for aggravating circumstance attributable to other party
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 156, sec. 11.7232.

	31.215  No need for conviction of principal
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 161, sec. 12.1213.
	 State v. Doney, 114 Wis. 2d 309, 338 N.W.2d 852 (Ct. App. 1983): 1983 Term, p. 209, sec. 12.1211.
	 State v. Jones, 98 Wis. 2d 679, 298 N.W.2d 100 (Ct. App. 1980): 1980 Term, p. 140, sec. 12.7221.

	31.216  Defendant who participates in designated felony with accomplice who kills pursuing officer during course of felony is liable, as party to the crime, for felony murder
	 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 32.8141.


	31.22  As Aider And Abettor
	31.221  Elements of aiding and abetting
	 Standefer v. United States, 100 S. Ct. 1999 (1980): 1979 Term, p. 134, sec. 11.1221.
	 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 (1993): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 (1989): 1988 Term, p. 31-1, sec. 31.271.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 161, sec. 12.1221.
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 209, sec. 12.1221.
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 225, sec. 12.632.
	 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 (1983): 1982 Term, p. 175, sec. 12.1221.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 146, sec. 12.1221.
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 146, sec. 12.1221.
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 146, sec. 12.1221.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 124, sec. 12.1221.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 135, sec. 11.1221.
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 156, sec. 11.7232.
	 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 786 (1980): 1979 Term, p. 135, sec. 11.1221.
	 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 (1980): 1979 Term, p. 135, sec. 11.1221.
	 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 (1979): 1979 Term, p. 135, sec. 11.1221.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 135, sec. 11.1221.
	 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 (1978): 1977 Term, p. 74, sec. 11.121.
	 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 227 (1978): 1977 Term, p. 74, sec. 11.121.
	 State v. Knoll, 2000 WI App 135, 237 Wis. 2d 384, 614 N.W.2d 20: 1999 Term, p. 9-22, sec. 9.4852.
	 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 32.8141.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514.
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 221, sec. 12.1271.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 163, sec. 12.1271.
	 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 146, sec. 12.1221.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 134, sec. 11.1221.

	31.222  Extent of liability of aider and abettor:  defendant liable not only for crime he intended to aid and abet, but also for crime that is natural and probable consequence of intended crime
	31.2221  In general
	 Enmund v. Florida, 102 S. Ct. 3368 (1982): 1981 Term, p. 117, sec. 8.97.
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 209, sec. 12.1222.
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 225, sec. 12.632.
	 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 (1983): 1982 Term, p. 175, sec. 12.1221.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 146, sec. 12.1222.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶8-15.
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.
	 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 32.8141.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 162, sec. 12.1262.
	 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422.
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 211, sec. 12.1262.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 146, sec. 12.1221.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136.

	31.2222  When evidence sufficient to warrant instruction on this theory of liability
	 For cases dealing with this subject, see sec. 31.26222.


	31.223  Withdrawal from aiding and abetting
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 135, sec. 11.1222.
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 135, sec. 11.1222.

	31.224  No need to show that aider and abettor had intent required by substantive offense
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 162, sec. 12.1223.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶18, 20.

	31.225  Liability of bystander
	 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. App. 1989): 1989 Term, p. 8-10, sec. 8.531.

	31.226  Where statute imposes harsher punishment on one side of bilateral transaction (e.g., seller in drug transaction is subject to harsher punishment than purchaser), person subject to less harsh punishment (e.g., purchaser) cannot by made subject to harsher punishment by being deemed aider and abettor of person subject to harsher punishment (e.g., seller)
	 Abuelhawa v. United States, 129 S. Ct. 2102 (2009).


	31.23  As Co-Conspirator
	31.231  Elements of co-conspirator liability
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 162, sec. 12.1231.
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 225, sec. 12.632.
	 May v. State, 97 Wis. 2d 175, 293 N.W.2d 478 (1980): 1979 Term, p. 136, sec. 11.1231.
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 104, sec. 11.1221.
	 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 227 (1978): 1977 Term, p. 75, sec. 11.122.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 31-2, sec. 31.231.
	 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 (Ct. App. 1983): 1982 Term, p. 190, sec. 12.631.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 135, sec. 11.1231.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 104, sec. 11.1221.

	31.232  Extent of liability of co-conspirator
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 214, sec. 12.2131.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 153, sec. 12.252.
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 60, sec. 5.2241.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 136, sec. 11.1232.
	 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 (Ct. App. 1983): 1982 Term, p. 190, sec. 12.631.

	31.233  Commencement of conspiracy
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 104, sec. 11.1223.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 55, sec. 5.322.

	31.234  Termination of conspiracy
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 104, sec. 11.1224.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 55, sec. 5.322.

	31.235  Single or multiple conspiracy
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 104, sec. 11.1222.

	31.236  Withdrawal from conspiracy
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 128, sec. 11.951.
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 136, sec. 11.1233.

	31.237  Other matters
	31.2371  Co-conspirator liability is applicable when crime charged is inchoate crime of attempt
	 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 137, 701 N.W.2d 42, at ¶1-12.

	31.2372  There is distinction between conspiracy as substantive inchoate crime and conspiracy as theory of liability for substantive consummated crime
	 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 137, 701 N.W.2d 42, at ¶10-11.



	31.24  Probable Cause To Believe Defendant Is Accomplice
	31.241  As aider and abettor
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 164, sec. 12.532.

	31.242  As co-conspirator
	 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 (Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172.


	31.25  Charging Party To A Crime
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 162, sec. 12.125.
	 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 227 (1978): 1977 Term, p. 75, sec. 11.124 and p. 17, sec. 2.671.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 220, sec. 12.125.
	 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 282 (Ct. App. 1985): 1984 Term, p. 182, sec. 12.125.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 136, sec. 11.124.

	31.26  Instructions
	31.261  Content in general
	 State v. Howell, 2007 WI 75, 301 Wis. 2d 350, 734 N.W.2d 48, at ¶46.
	 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 (1988): 1987 Term, p. 31-1, sec. 31.261.
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 162, sec. 12.1264.
	 State v. Sharlow, 110 Wis. 2d 226, 327 N.W.2d 692 (1983): 1982 Term, p. 175, sec. 12.1221.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 124, sec. 12.1251.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136.
	 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 (Ct. App. 1979): 1978 Term, p. 105, sec. 11.123.

	31.262  On aider and abettor liability
	31.2621  In general
	 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 (1989): 1988 Term, p. 31-1, sec. 31.262.
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 210, sec. 12.1261.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 162, sec. 12.1262.
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 211, sec. 12.1261.

	31.2622  On extent of liability of aider and abettor:  defendant liable not only for crime he intended to aid and abet, but also for crime that is natural and probable consequence of intended crime
	31.26221  In general
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 209, sec. 12.1222.
	 State v. Hoover, 2003 WI App 117, 265 Wis. 2d 607, 666 N.W.2d 74, at ¶31-34.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶8-15.
	 State v. Ivy, 115 Wis. 2d 645, 341 N.W.2d 408 (Ct. App. 1983): 1983 Term, p. 211, sec. 12.1262.

	31.26222  When evidence sufficient to warrant instruction on this theory of liability
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶8-15.


	31.2623  On liability of bystander as aider and abettor
	 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. App. 1989): 1989 Term, p. 8-10, sec. 8.531.


	31.263  On co-conspirator liability
	31.2631  In general
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 162, sec. 12.1264.

	31.2632  On extent of liability of co-conspirator
	31.2633  Instructing jury on co-conspirator liability is permissible when crime charged is inchoate crime of attempt
	 For cases dealing with this subject, see sec. 31.2371.


	31.264  No need to require unanimity as to theory of participation
	 For cases dealing with this subject, see sec. 31.212.

	31.265  No need for state to elect theory of participation
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.1252.

	31.266  Instructing on theory of liability not supported by evidence
	31.2661  In general
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 162, sec. 12.1264.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 146, sec. 12.1252.
	 For cases dealing generally with instructing on a theory of liability for a crime that is not supported by the evidence, see sec. 19.574.

	31.2662  Instructing on theory not supported by evidence is harmless error if no evidence adduced or argument made in support of that theory of liability
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.
	 For cases dealing generally with this subject, see sec. 19.5742.


	31.267  Other matters
	31.2671  Effect of use of term "defendant" rather than name of person who directly committed crime in instruction on elements of substantive offense
	 State v. Zelenka, 130 Wis. 2d 34, 387 N.W.2d 55 (1986): 1985 Term, p. 162, sec. 12.1264.
	 State v. Groth, 2002 WI App 299, 258 Wis. 2d 889, 655 N.W.2d 163, 2002 Term WCA-186, at ¶37.



	31.27  Sufficiency Of Evidence
	31.271  To establish liability as aider and abettor
	 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 (1993): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Martinez, 150 Wis. 2d 47, 441 N.W.2d 690 (1989): 1988 Term, p. 31-1, sec. 31.271.
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 225, sec. 12.632.
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 181, sec. 12.7712.
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 125, sec. 12.1261.
	 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 (1980): 1979 Term, p. 137, sec. 11.1261.
	 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 (1978): 1977 Term, p. 79, sec. 11.2412.
	 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 227 (1978): 1977 Term, p. 75, sec. 11.123.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶12-24.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 32.8141.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 31-2, sec. 31.271.
	 State v. Whiting, 136 Wis. 2d 400, 402 N.W.2d 723 (Ct. App. 1987): 1986 Term, p. 221, sec. 12.1271.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 163, sec. 12.1271.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 190, sec. 12.511.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.1261.

	31.272  To establish liability as co-conspirator
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 225, sec. 12.632.
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 214, sec. 12.2131.
	 State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 227 (1978): 1977 Term, p. 75, sec. 11.123.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 (Ct. App. 1983): 1982 Term, p. 190, sec. 12.631.


	31.28  Other Matters
	31.281  Conviction as party to a crime after person who directly committed it has been acquitted, or has been convicted of a lesser offense
	 Standefer v. United States, 100 S. Ct. 1999 (1980): 1979 Term, p. 37, sec. 3.65.
	 Holland v. State, 87 Wis. 2d 567, 275 N.W.2d 162 (Ct. App. 1979): 1978 Term, p. 107, sec. 11.163.
	 For cases dealing with double jeopardy limitations on the trial of a defendant after his accomplice has been acquitted, or has been convicted of a lesser offense, see sec. 29.776.

	31.282  Person may be party to crime of manslaughter
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 153, sec. 12.252.

	31.283  Imposition of death penalty on accomplice
	 For cases dealing with this subject, see sec. 9.517.

	31.284  Party to the crime of concealing identity
	 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 (Ct. App. 1979): 1978 Term, p. 122, sec. 11.7223.
	 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 (Ct. App. 1979): 1978 Term, p. 122, sec. 11.7223.

	31.285  Defendant who participates in designated felony with accomplice who kills pursuing officer during course of felony is liable, as party to the crime, for felony murder
	 For cases dealing with this subject, see sec. 31.216.

	31.286  Applicability of party-to-a-crime statute to particular offenses
	31.2861  To offense of medical assistance fraud
	 For cases dealing with this subject, see sec. 38.81432.


	31.287  Manner of participation in crime (i.e., theory of party-to-crime liability) is not element of offense
	 For cases dealing with this subject, see sec. 31.7792.



	31.3  Lesser-Included Offenses
	31.31  General Principles For Determining What Constitutes Lesser-Included Offense
	31.311  In general
	 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 Term, p. 31-2, sec. 31.311.
	 Schmuck v. United States, 109 S. Ct. 1443 (1989): 1988 Term, p. 31-2, sec. 31.31.
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶16.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 29-1, sec. 29.21.
	 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 (1988): 1987 Term, p. 32-1, sec. 32.1231.
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 221, sec. 12.131.
	 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 484 (1986): 1986 Term, p. 221, sec. 12.131.
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 175, sec. 12.3351.
	 State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7 (1985): 1984 Term, p. 188, sec. 12.3121.
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 125, sec. 12.131.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 125, sec. 12.131.
	 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 (1978): 1978 Term, p. 105, sec. 11.131.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 75, sec. 11.131.
	 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 (1978): 1977 Term, p. 75, sec. 11.131.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶24.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶16.
	 State v. Hughes, 2001 WI App 239, 248 Wis. 2d 133, 635 N.W.2d 661, 2001 Term WCA-118, at ¶9.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶6-7.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.
	 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21.
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 29-2, sec. 29.21.
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.6221.
	 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 (Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31.
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 34.1221.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121.
	 State v. Richards, 118 Wis. 2d 414, 347 N.W.2d 906 (Ct. App. 1984): 1983 Term, p. 220, sec. 12.3211.
	 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 834 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132.
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 105, sec. 11.131.
	 For cases dealing with the statutory prohibition on convicting a defendant of both a greater offense and a lesser included offense, see sec. 31.411.

	31.312  Meaning of "lesser-included" offense
	31.3121  In general
	 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 Term, p. 31-3, sec. 31.313.

	31.3122  Lesser-included offense must be both lesser and included
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶26.


	31.313  Determining whether one offense is lesser than another
	31.3131  Magnitude of punishment is controlling
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶48.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶26.

	31.3132  Offense with heavier penalty cannot be regarded as lesser offense of one with lighter penalty
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶26.

	31.3133  Seriousness of offense is determined by reference to penalty structure established in Wis. Stat. §§ 939.50-939.52 additional sanctions (e.g., revocation of driver's license, assessments, etc.) are irrelevant
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.

	31.3134  In case of homicide offenses, seriousness of offense is based on maximum penalty for it
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶27.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-1, sec. 31.312.


	31.314  Particular types of lesser-included offenses created by Wis. Stat. § 939.66 in addition to classic lesser-included offense created in § 939.66(1)
	31.3141  Less serious type of criminal homicide than one charged (Wis. Stat. § 939.66(2))
	31.31411  In general
	31.31412  Seriousness of offense is based on maximum penalty for it
	 For cases dealing with this subject, see sec. 31.3134.

	31.31413  Is offense whose punishment increases when death results from commission of offense a "homicide" for purposes of Wis. Stat. § 939.66(2)?
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶11.

	31.31414  Does "homicide," as used in Wis. Stat. § 939.66(2), encompass only homicide crimes listed in Wis. Stat. ch. 940?
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶11.


	31.3142  Less serious or equally serious type of battery than one charged  (Wis. Stat. § 939.66(2m))
	31.31421  In general
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶10.

	31.31422  Does statutory provision (i.e., § 939.66(2m)) that makes less or equally serious types of battery a lesser included offense of the battery charged apply to all batteries, not just those in § 940.19?
	 For cases dealing with this subject, see sec. 31.3151.



	31.315  Other principles
	31.3151  Does statutory provision (i.e., § 939.66(2m)) that makes less or equally serious types of battery a lesser included offense of the battery charged apply to all batteries, not just those in § 940.19?
	31.31511  Yes (Wisconsin Court of Appeals' answer, overruled by Wisconsin Supreme Court)
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶17-20.

	31.31512  No (Wisconsin Supreme Court's answer)
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶47-110.


	31.3152  Existence of more specific crime directly covering defendant's conduct, but which is not lesser-included offense of charged offense because it contains additional element(s), does not keep more general offense that is supported by evidence from being lesser-included offense upon which instruction must be given if evidence warrants it
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.



	31.32  Particular Offenses As Lesser-Included Offenses
	 For cases dealing with whether a particular offense is a lesser-included offense of another, see that offense in chapters 32 to 39.

	31.33  Determining When Evidence Requires Lesser-Included Offense Instruction
	31.331  General principles
	 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 Term, p. 62, sec. 4.525.
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 32-1, sec. 32.1112.
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 19-2, sec. 19.512.
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 32-8, sec. 32.3211.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 31-3, sec. 31.33.
	 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 (1989): 1988 Term, p. 31-3, sec. 31.33.
	 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 (1988): 1987 Term, p. 31-2, sec. 31.33.
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 31-2, sec. 31.33.
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 81, sec. 4.523.
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 139, sec. 8.2351.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 91, sec. 4.523.
	 State v. Williford, 103 Wis. 2d 98, 307 N.W.2d 277 (1981): 1980 Term, p. 52, sec. 4.523.
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 53, sec. 4.523.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 52, sec. 4.523.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 52, sec. 4.523.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 49, sec. 4.523.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 49, sec. 4.523.
	 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 (1979): 1979 Term, p. 49, sec. 4.523.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 48, sec. 4.523.
	 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 (1978): 1978 Term, p. 42, sec. 4.523.
	 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 (1978): 1977 Term, p. 35, sec. 4.513.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 35, sec. 4.513.
	 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 (1978): 1977 Term, p. 35, sec. 4.513.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 35, sec. 4.513.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 35, sec. 4.513.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶48.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶17, 20.
	 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 33.12112.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 32-2, sec. 32.5224.
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.
	 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 222 (Ct. App. 1993): 1992 Term, p. 32-10, sec. 32.6312.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332.
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3141.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 31-2, sec. 31.331.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 31-3, sec. 31.31.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 34.1221.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 31-2, sec. 31.33.
	 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 (Ct. App. 1988): 1987 Term, p. 31-2, sec. 31.33.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.6121.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 31-2, sec. 31.33.
	 State v. Van Straten, 140 Wis. 2d 306, 409 N.W.2d 448 (Ct. App. 1987): 1986 Term, p. 82, sec. 4.523.
	 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 (Ct. App. 1987): 1986 Term, p. 82, sec. 4.523.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 69, sec. 4.5212.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 69, sec. 4.523.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 69, sec. 4.523.
	 State v. Simpson, 125 Wis. 2d 375, 373 N.W.2d 673 (Ct. App. 1985): 1985 Term, p. 69, sec. 4.523.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 87, sec. 4.523.
	 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 (Ct. App. 1984): 1983 Term, p. 92, sec. 4.523.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 213, sec. 12.2122.
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 187, sec. 12.3152.
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 69, sec. 4.523.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 62, sec. 4.523.
	 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. App. 1979): 1979 Term, p. 49, sec. 4.523.
	 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 (Ct. App. 1979): 1978 Term, p. 42, sec. 4.523.
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 42, sec. 4.523.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 42, sec. 4.523.

	31.332  On particular offenses
	 For cases dealing with whether the evidence required the giving of a lesser-included offense instruction on a particular lesser offense in a prosecution for a particular greater offense, see those offenses in chapters 32 to 39.

	31.333  When defendant raises affirmative defense that does not negate element of charged offense
	 State v. Jansen, 198 Wis. 2d 765, 543 N.W.2d 552 (Ct. App. 1995): 1995 Term, p. 5-5, sec. 5.271.
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3141.

	31.334  When defendant denies any participation in crime
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 32-1, sec. 32.1112.
	 State v. Jansen, 198 Wis. 2d 765, 543 N.W.2d 552 (Ct. App. 1995): 1995 Term, p. 5-5, sec. 5.271.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332.

	31.335  When only basis for acquittal on greater offense would also be grounds for acquittal on lesser offense, there is no reasonable basis in evidence for acquittal on greater offense and conviction of lesser offense
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶54.


	31.34  Instructing Jury On How To Consider Lesser-Included Offenses
	31.341  In general
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 70, sec. 4.524.
	 State v. McNeal, 95 Wis. 2d 63, 288 N.W.2d 874 (Ct. App. 1980): 1979 Term, p. 49, sec. 4.524.

	31.342  Need for such instruction when charge of bail jumping is based on defendant's violation of term of bail bond that he not commit any crime and state relies, as alternative basis for guilt, on theory that defendant committed lesser-included offense of crime alleged
	 State v. Henning, 2003 WI App 54, 261 Wis. 2d 664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶1-29.


	31.35  When Instruction On Lesser-Included Offense Constitutionally Required
	 Hopkins v. Reeves, 118 S. Ct. 1895 (1998): 1997 Term, p. 9-24, sec. 9.5612.
	 Schad v. Arizona, 111 S. Ct. 2491 (1991): 1990 Term, p. 8-14, sec. 8.6122.
	 Tompkins v. Texas, 109 S. Ct. 2180 (1989): 1988 Term, p. 31-3, sec. 31.35.
	 Spaziano v. Florida, 104 S. Ct. 3154 (1984): 1983 Term, p. 145, sec. 6.4911.
	 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 Term, p. 62, sec. 4.525.
	 Beck v. Alabama, 100 S. Ct. 2382 (1980): 1979 Term, p. 49, sec. 4.525.
	 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 484 (1986): 1986 Term, p. 221, sec. 12.131.
	 State v. Eckert, 203 Wis. 2d 497, 553 N.W.2d 539 (Ct. App. 1996): 1996 Term, p. 25-1, sec. 25.2121.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.
	 For cases dealing with the requirement that the jury be instructed on lesser-included offenses in a death penalty case, see sec. 9.5621.

	31.36  Effect Of Failure To Give Lesser-Included Offense Instruction When Required
	31.361  Generally requires reversal
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 82, sec. 4.526.
	 State v. Williford, 103 Wis. 2d 98, 307 N.W.2d 277 (1981): 1980 Term, p. 53, sec. 4.524.
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 53, sec. 4.523.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 52, sec. 4.523.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 52, sec. 4.523.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 32-2, sec. 32.5224.
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.
	 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 (Ct. App. 1989): 1989 Term, p. 31-2, sec. 31.362.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 31-2, sec. 31.36.
	 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 (Ct. App. 1984): 1983 Term, p. 92, sec. 4.526.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 92, sec. 4.526.

	31.362  Can be harmless error in certain circumstances
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 31-3, sec. 31.381.
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 31-3, sec. 31.362.
	 State v. Truax, 151 Wis. 2d 354, 444 N.W.2d 432 (Ct. App. 1989): 1989 Term, p. 31-2, sec. 31.362.


	31.37  Trial Court's Sua Sponte Offer Of Lesser-Included Offense Instruction
	31.371  Propriety of sua sponte offer
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 19-2, sec. 19.512.
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 72, sec. 4.551.
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.

	31.372  Necessity of sua sponte offer
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 19-2, sec. 19.512.


	31.38  Other Matters Relating To Instructing On Lesser-Included Offenses
	31.381  Lesser-included offense instruction must be given if warranted by evidence even though conviction of offense barred by statute of limitations
	 For cases dealing with this subject, see secs. 12.342 and 12.371.

	31.382  Failure to instruct on lesser-included offense, when warranted, subject to harmless error rule in certain situations
	 For cases dealing with this subject, see sec. 31.362.

	31.383  Allocation of decision-making responsibility with respect to request for lesser-included offense instruction as between defendant and counsel
	 For cases dealing with this subject, see sec. 25.5833.

	31.384  Right of appellate court, upon finding evidence insufficient to support conviction, to order entry of judgment of conviction for lesser-included offense
	 For cases dealing with this subject, see sec. 19.577.

	31.385  Defendant cannot be convicted of lesser-included offense that does not exist
	31.3851  In general
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.

	31.3852  Rule applies even when defendant requests instruction on nonexistent lesser-included offense
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.


	31.386  Prosecutor's pre-instruction conference assertion that no lesser-included offense instruction would be requested does not bind prosecutor either as stipulation or under doctrine of judicial estoppel
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.

	31.387  State's right to lesser-included offense instruction when evidence warrants it, even over defendant's objection
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.

	31.388  Other matters
	31.3881  When defendant claims entrapment, he cannot request instruction on lesser-included offense
	 For cases dealing with this subject, see sec. 5.274.

	31.3882  Does Wis. Stat. § 939.66 prohibit conviction of both greater offense and lesser-included offense when both offenses are alleged in charging document?
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶12.


	31.389  Other matters (cont'd)
	31.3891  Need for counsel to discuss lesser-included offense option with defendant before rejecting it
	 For cases dealing with this subject, see sec. 25.365.

	31.3892  When failure to request lesser-included offense instruction constitutes ineffective assistance of counsel
	 For cases dealing with this subject, see sec. 25.364.

	31.3893  In instructing jury on offenses other than charged offense, only instructions on lesser-included offenses permitted
	 For cases dealing with this subject, see sec. 8.5211.

	31.3894  Effect of jury's returning verdicts of guilty of both charged offense and lesser-included offense
	 For cases dealing with this subject, see sec. 8.6892.

	31.3895  May lesser-included offense option be given to jury after it has commenced its deliberations?
	 State v. Henning, 2003 WI App 54, 261 Wis. 2d 664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶23.

	31.3896  Does prohibition on conviction of both charged offense and lesser-included offense apply when both the greater offense and the lesser-included offense are charged?
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶66-67, 76-77.

	31.3897  Does prohibition on conviction of both charged offense and lesser-included offense also preclude charging both offenses?
	 For cases dealing with this subject, see sec. 31.41122.

	31.3898  Propriety of instructing on lesser-included offense after jury has retired to deliberate (e.g., in response to jury's indication that it is deadlocked on offense(s) on which it was initially instructed)
	31.38981  In general
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶11-25.

	31.38982  Effect of improper instruction on lesser-included offense of one crime with which defendant charged on other crime(s) with which defendant was charged
	 State v. Thurmond, 2004 WI App 49, 270 Wis. 2d 477, 677 N.W.2d 655, at ¶26.




	31.39  Appellate Review Of Failure To Submit Lesser-Included Offense
	31.391  General principles of review
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 32-1, sec. 32.1112.
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 31-4, sec. 31.39.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 31-4, sec. 31.39.
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 31-3, sec. 31.39.
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶17.
	 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 33.12112.
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 32-2, sec. 32.5224.
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.
	 State v. Rundle, 166 Wis. 2d 715, 480 N.W.2d 518 (Ct. App. 1992): 1991 Term, p. 29-2, sec. 29.21.
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.
	 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 (Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 31-3, sec. 31.391.
	 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 (Ct. App. 1988): 1987 Term, p. 31-3, sec. 31.39.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 31-3, sec. 31.39.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 71, sec. 4.527.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 92, sec. 4.527.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 92, sec. 4.527.

	31.392  Harmless-error rule applicable
	 For cases dealing with this subject, see sec. 31.362.



	31.4  Prosecution For Multiple Offenses Based On Single Act
	31.41  Limitations On Number Of Charges, Convictions, And Punishments In Single Proceeding
	31.411  Statutory or case law limitations
	31.4111  In general
	 Ball v. United States, 105 S. Ct. 1668 (1985): 1984 Term, p. 68, sec. 3.631.
	 United States v. Woodward, 105 S. Ct. 611 (1985): 1984 Term, p. 183, sec. 12.1431.
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶19.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 (1993): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 29-1, sec. 29.21.
	 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 (1983): 1982 Term, p. 56, sec. 3.631.
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 138, sec. 11.141.
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 138, sec. 11.141.
	 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 (1979): 1979 Term, p. 138, sec. 11.141.
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 106. sec. 11.1412.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶31.
	 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222.
	 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 (Ct. App. 1990): 1990 Term, p. 12-3, sec. 12.431.
	 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 (Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.332.
	 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 (Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 196, sec. 12.611.
	 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 (Ct. App. 1984): 1983 Term, p. 221, sec. 12.3431.
	 For cases dealing with multiplicity in charging, see sec. 6.171.
	 For cases dealing generally with determining the appropriate unit of prosecution, see sec. 31.73.
	 For cases dealing with lesser-included offenses, see sec. 31.3.

	31.4112  Where act forms basis for crime under more than one statutory provision, multiple charging under different provisions is permitted (Wis. Stat. § 939.65)
	31.41121  General rule
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶51.
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶19.
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶27.
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶12.

	31.41122  May prosecutor charge under multiple provisions even though multiple convictions and/or punishments for crimes proscribed in those multiple provisions is prohibited under lesser-included offense statute or otherwise?
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶51.
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶19.

	31.41123  Chargeing defendant with, convicting him of, or punishing him for, both greater offense and lesser-included offense
	31.41124  Person may be prosecuted under general section even though there is specific section that covers conduct
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶12.


	31.4113  Charging defendant with, convicting him of, or punishing him for, both greater offense and lesser-included offense
	 For cases dealing with this subject, see sec. 31.3.

	31.4114  No conviction for both inchoate and completed crime
	 For cases dealing with this subject, see sec. 31.793.

	31.4115  Is conviction of two inchoate crimes, both of which have same completed crime as their objective, permitted?
	 For cases dealing with this subject, see sec. 31.7988.

	31.4116  Charging of two inchoate crimes, both of which have same completed crime as their objective, is permitted
	 For cases dealing with this subject, see sec. 31.7989.

	31.4117  Propriety of charging defendant with inconsistent crimes for same act
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112.

	31.4118  Charging multiple offenses for same act does not produce unacceptable risk of compromise verdict
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.4112.

	31.4119  Other matters
	31.41191  "Necessary facts" exception to statutory (i.e., Wis. Stat. § 939.66) limitation on number of convictions in single proceeding
	 State v. McKee, 2002 WI App 148, 256 Wis. 2d 547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶16, 21.



	31.412  Constitutional (double jeopardy) limitations
	 For cases dealing with this subject, see sec. 29.2.


	31.42  Propriety Of Successive Prosecutions
	31.421  Statutory (i.e., Wis Stat. § 939.71) or case law limitations
	31.4211  In general
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶25.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Ramirez, 83 Wis. 2d 150, 265 N.W.2d 274 (1978): 1977 Term, p. 76, sec. 11.142.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶49, 55.
	 State v. McKee, 2002 WI App 148, 256 Wis. 2d 547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶7-21.
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶8-28.
	 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 (Ct. App. 1998): 1998 Term, p. 31-1, sec. 31.421.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 164, sec. 12.1431.

	31.4212  Sec. 939.71 does not prohibit successive prosecutions for two crimes based on same conduct (e.g., misdemeanor battery and felony battery), so long as each requires proof of a fact that the other does not even though one crime is lesser-included offense of other by virtue of specific provisions of lesser-included offense statute
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.

	31.4213  Statutory bar, under controlled substances act, to prosecution for same act both in this state and under federal law or law of another state
	 For cases dealing with this subject, see sec. 36.195.

	31.4214  No conviction for both inchoate and completed crime
	 For cases dealing with this subject, see sec. 31.793.

	31.4215  Is conviction of two inchoate crimes, both of which have same completed crime as their objective, permitted?
	 For cases dealing with this subject, see sec. 31.7988.

	31.4216  Statutory limitations imposed by Wis. Stat. § 939.71 do not bar prosecution in Wisconsin for armed robbery after federal conviction of aggravated bank robbery based on same conduct
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶14-28.

	31.4217  "Necessary facts" exception to statutory (i.e., Wis. Stat. § 939.71) prohibition on successive prosecutions: prosecution for greater offense allowed when element of greater offense has not occurred at time of prosecution of lesser offense
	 State v. McKee, 2002 WI App 148, 256 Wis. 2d 547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶1-22.

	31.4218  Different limitations on successive prosecutions imposed by Wis. Stat. § 939.71 and Wis. Stat. § 961.45 do not violate equal protection of the laws
	 For cases dealing with this subject, see sec. 23.694.


	31.422  Constitutional (double jeopardy) limitations
	 For cases dealing with this subject, see secs. 29.3 and 29.4.


	31.43  Related Matters
	31.431  No conviction for both inchoate and completed crime
	 For cases dealing with this subject, see sec. 31.793.

	31.432  Is conviction of two inchoate crimes, both of which have same completed crime as their objective, permitted?
	 For cases dealing with this subject, see sec. 31.7988.

	31.433  Charging of two inchoate crimes, both of which have same completed crime as their objective, is permitted
	 For cases dealing with this subject, see sec. 31.7989.



	31.5  Definitions
	31.51  Relating To Crime And Its Grades
	31.511  "Crime"
	31.5111  In general
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶14.
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶20.
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.
	 State v. Wickstrom, 134 Wis. 2d 158, 396 N.W.2d 188 (1986): 1986 Term, p. 223, sec. 12.1511.
	 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 (1980): 1979 Term, p. 138, sec. 11.153.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶17.
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15.
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶8-17.
	 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶7, 11.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.
	 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836.
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.
	 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 (Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.511.
	 State v. Krier, 165 Wis. 2d 673, 478 N.W.2d 63 (Ct. App. 1991): 1991 Term, p. 1-8, sec. 1.5211.
	 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 (Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143.
	 State v. St. Germaine, 150 Wis. 2d 171, 442 N.W.2d 53 (Ct. App. 1989): 1988 Term, p. 12-4, sec. 12.631.
	 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 (Ct. App. 1984): 1983 Term, p. 213, sec. 12.1511.
	 In Interest of V.G., 111 Wis. 2d 647, 331 N.W.2d 632 (Ct. App. 1983): 1982 Term, p. 211, sec. 13.1321.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 90, sec. 8.11.

	31.5112  Definition of crime in Wis. Stat. § 939.12 applies to conduct proscribed by statute falling outside of chs. 939 to 951
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶8-17.


	31.512  "Felony"
	31.5121  In general
	 Burgess v. United States, 128 S. Ct. 1572 (2008).
	 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 (1984): 1984 Term, p. 126, sec. 6.4511.
	 Law Enforcement Standards Board v. Village of Lyndon Station, 101 Wis. 2d 472, 305 N.W.2d 89 (1981): 1980 Term, p. 141, sec. 12.7241.
	 State ex rel. McDonald v. Circuit Court, 100 Wis. 2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 126, sec. 12.1512.
	 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 772 N.W.2d 674, at ¶1-11.
	 Wisconsin Law Enforcement Standards Board v. Village of Lyndon Station, 98 Wis. 2d 229, 295 N.W.2d 818 (Ct. App. 1980): 1980 Term, p. 141, sec. 12.7241.
	 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 138, sec. 11.154.

	31.5122  Crime may be felony if Legislature designates it as such, even if punishment for crime is less than one year's imprisonment
	 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 772 N.W.2d 674, at ¶1-11.


	31.513  "Misdemeanor"
	31.5131  In general
	 State ex rel. McDonald v. Circuit Court, 100 Wis. 2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 126, sec. 12.1512.
	 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 772 N.W.2d 674, at ¶1-11.
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.
	 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 138, sec. 11.154.

	31.5132  Crime punishable by less than one year's imprisonment may be felony, not misdemeanor, if Legislature designates it as such
	 For cases dealing with this subject, see sec. 31.5122.


	31.514  "Forfeiture"
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.

	31.515  "Statutory traffic regulation"
	 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 (Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143.


	31.52  Relating To Instrumentality Used Or Otherwise Involved In Commission Of Crime
	31.521  Relating to weapons
	31.5211  "Dangerous weapon"
	31.52111  In general
	 McLaughlin v. United States, 106 S. Ct. 1677 (1986): 1985 Term, p. 185, sec. 12.5411.
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶63.
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113.
	 State v. Bidwell, 200 Wis. 2d 200, 546 N.W.2d 507 (Ct. App. 1996): 1995 Term, p. 31-4, sec. 31.5212.
	 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, sec. 31.5213.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212.

	31.52112  Dog can be dangerous weapon
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212.

	31.52113  Bare hands and other parts of accused's anatomy do not constitute dangerous weapons
	 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212.

	31.52114  BB gun constitutes dangerous weapon
	 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, sec. 31.5213.

	31.52115  Automobile may be dangerous weapon where circumstances are egregious
	 State v. Bidwell, 200 Wis. 2d 200, 546 N.W.2d 507 (Ct. App. 1996): 1995 Term, p. 31-4, sec. 31.5212.

	31.52116  Firearm that is inoperable due to disassembly can be dangerous weapon
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113.

	31.52117  Unloaded pellet gun can be dangerous weapon
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113.

	31.52118  Starter pistol can be dangerous weapon
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113.

	31.52119  Baseball bat, when used to strike someone, qualifies as dangerous weapon
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶63.


	31.5212  "Firearm"
	31.52121  In general
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 31-7, sec. 31.5221.
	 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 (Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322.

	31.52122  Firearm that is inoperable due to disassembly is still a firearm
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113.


	31.5213  "Airgun"
	31.5214  "Shotgun"
	 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 (Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312.


	31.522  Relating to vehicles
	31.5221  "Vehicle"
	31.52211  In general
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶12-16.
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 32-3, sec. 32.7111.

	31.52212  Trailer attached to tractor is vehicle
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.


	31.5222  "Motor vehicle"
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶12-16.
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 32-3, sec. 32.7111.


	31.523  Relating to explosive material
	31.5231  "Explosive compound"
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.

	31.5232  "Explosives"
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.



	31.53  Relating To Injury Inflicted
	31.531  "Bodily harm"
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-5, sec. 35.521.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶24.
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.

	31.532  "Great bodily harm"
	 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 (1978): 1978 Term, p. 106, sec. 11.151.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶51.
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶6-10.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 227, sec. 12.3141.
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 107, sec. 11.151.

	31.533  "Cruel maltreatment"
	31.534  "Physical harm"
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-5, sec. 35.521.

	31.535  "Pain"
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.


	31.54  Relating To Persons Committing, Or Victims Of, Criminal Activity
	31.541  "Peace officer"
	 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 448 (1981): 1980 Term, p. 142, sec. 12.7321.

	31.542  "Public officer"
	 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 448 (1981): 1980 Term, p. 142, sec. 12.7321.

	31.543  "Public employe"
	 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 448 (1981): 1980 Term, p. 142, sec. 12.7321.
	 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 190 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.211.

	31.544  "Child"
	 State ex rel. Angela M.W. v. Kruzicki, 209 Wis. 2d 112, 561 N.W.2d 729 (1997): 1996 Term, p. 31-2, sec. 31.541.
	 State ex rel. Angela M.W. v. Kruzicki, 197 Wis. 2d 532, 541 N.W.2d 482 (Ct. App. 1995): 1995 Term, p. 31-9, sec. 31.543.

	31.545  "Human being"
	31.5451  In general
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	31.5452  Definition of "human being" found in Wis. Stat. § 939.22(16) is applicable to all sections of ch. 940.
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.


	31.546  "Person"
	31.5461  In general
	 State v. Howard-Hastings, 218 Wis. 2d 152, 579 N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 9.4821.

	31.5462  Includes partnerships, associations, and bodies politic or corporate
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-9, sec. 31.541.

	31.5463  Dead victim is "person" for purposes of robbery
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.3131.


	31.547  "Prisoner"
	31.5471  In general
	 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 33.12112.
	 State v. Smith, 214 Wis. 2d 541, 571 N.W.2d 472 (Ct. App. 1997): 1997 Term, p. 35-9, sec. 35.4121.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213.

	31.5472  Probationer who violates condition of probation and who, as a result, is taken into custody under an apprehension request, is prisoner
	 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 33.12112.


	31.548  "Victim"
	31.5481  In general
	 State v. Howard-Hastings, 218 Wis. 2d 152, 579 N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 9.4821.
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 31-2, sec. 31.541.

	31.5482  Crime may have victim even though victim not necessary to its commission
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.


	31.549  Other
	31.5491  "Whoever"
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.

	31.5492  "Bailee"
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 34-4, sec. 34-3241.

	31.5493  "Criminal gang member"
	 For cases dealing with this subject, see sec. 31.5927.

	31.5494  "Correctional staff member"
	 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 619, 721 N.W.2d 527, at ¶1-12.



	31.55  Relating To Criminal Activity
	31.551  Relating to reckless conduct
	31.5511  Acting recklessly "under circumstances which show utter disregard for human life" (formerly "conduct imminently dangerous to another and evincing a depraved mind, regardless of human life")
	 For cases dealing with this subject, see sec. 31.141.

	31.5512  "Reckless conduct"
	 For cases dealing with this subject, see sec. 31.142.

	31.5513  "Recklessly"
	 For cases dealing with this subject, see sec. 31.142.


	31.552  Relating to negligent conduct
	31.5521  "High degree of negligence"
	 For other cases dealing with this subject, see crimes having this conduct as an element.

	31.5522  "Negligent"
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶16-34.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.
	 For other cases dealing with this subject, see crimes having this conduct as an element.

	31.5523  "Criminal negligence"
	31.55231  In general
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶12.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶16-34.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶41.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶9.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.
	 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 (Ct. App. 1996): 1996 Term, p. 33-4, sec. 33.3221.
	 For other cases dealing with this subject, see crimes having this conduct as an element.

	31.55232  Constitutionality of statute defining "criminal negligence"
	 For cases dealing with this subject, see sec. 31.152.

	31.55233  Physical or temporal proximity to dangerous weapon is not prerequisite to finding criminally negligent handling of that weapon
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.

	31.55234  Mistake is not defense to crimes involving criminal negligence
	 For cases dealing with this subject, see sec. 40.572.

	31.55235  Present statutory definition of "criminal negligence" is substantially the same as former statutory definition of "high degree of negligence," so decisions interpreting latter term are relevant in interpreting former term
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶20.

	31.55236  Violation of traffic statute does not necessarily constitute criminal negligence
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶24, 36.


	31.5524  "Ordinary negligence"
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶40.


	31.553  Relating to sexual activity
	31.5531  "Sexual intercourse"
	31.55311  In general
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.
	 State v. Truman, 187 Wis. 2d 622, 523 N.W.2d 177 (Ct. App. 1994): 1994 Term, p. 10-9, sec. 10.4223.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6221.

	31.55312  When defendant does not directly undertake activity that constitutes sexual intercourse, that activity must be undertaken "upon the defendant's instruction" to constitute sexual intercourse
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶44.
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13.

	31.55313  Alleged unconstitutionality of definition of sexual intercourse  because definition does not include intent element
	 For cases dealing with this subject, see sec. 33.2113.

	31.55314  Alleged unconstitutionality of definition of sexual intercourse because it does not exempt intrusions that are part of bona fide medical, health care, and hygiene procedures
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶1-13.

	31.55315  By judicial construction, definition does not include intrusions that are part of bona fide medical, health care, and hygiene procedures
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶1-13.


	31.5532  "Sexual contact"
	31.55321  In general
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.
	 State v. Krueger, 2001 WI App 14, 240 Wis. 2d 644, 623 N.W.2d 211, 2000 Term WCA-162, at ¶8-9.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121.
	 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985): 1985 Term, p. 171, sec. 12.3141.

	31.55322  Sexual contact includes contact that defendant caused, allowed, or permitted
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶11.
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521.


	31.5533  "Fellatio"
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶18.
	 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112.

	31.5534  "Intimate parts"
	31.55341  In general
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.

	31.55342  Male breast is intimate part
	 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 659 N.W.2d 144, 2002 Term WCA-251, at ¶1-20.


	31.5535  "Vagina"
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶12.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121.

	31.5536  "Groin"
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121.

	31.5537  "Pubic Mound"
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121.

	31.5538  "Prostitution"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.

	31.5539  "Cunninlingus"
	31.55391  In general
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶9-21.

	31.55392  Does not require "stimulation" of female genital area
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶9-21.



	31.554  Relating to operation of motor vehicle
	31.5541  "Operate" or "operation"
	 For cases dealing with this subject, see sec. 37.122.

	31.5542  "Drive"
	 For cases dealing with this subject, see sec. 37.125.

	31.5543  "Handling"
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.

	31.5544  Operation of motor vehicle while "under the influence of an intoxicant"
	 For cases dealing with this subject, see sec. 31.5571.


	31.555  Relating to delivery or transfer of item whose delivery or transfer is proscribed
	31.5551  "Deliver"; "delivery"
	 For cases dealing with this subject, see sec. 36.1921.

	31.5552  "Transfer"
	31.55521  In general
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.

	31.55522  "Indirect transfer"
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.

	31.55523  "Constructive transfer"
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.



	31.556  Other
	31.5561  "Obstructs"
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶24-28.
	 For cases dealing with the meaning of "obstructs" as used in the statute creating the crime of resisting or obstructing an officer, see sec. 35.4222.

	31.5562  "Threat"
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶31.
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶43.

	31.5563  "True treat"
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶31, 34.
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶16-31.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶18.

	31.5564  "Abusive"
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶32.

	31.5565  "Actus reus"
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶34.

	31.5566  "Dissuade"
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶10.

	31.5567  "Verbal"; "verbally"
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶1-17.

	31.5568  "Promotes"
	 United States v. Williams, 128 S. Ct. 1830 (2008).

	31.5569  "Presents"
	 United States v. Williams, 128 S. Ct. 1830 (2008).


	31.557  Other (cont'd)
	31.5571  "Under the influence of an intoxicant"
	31.55711  In general
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶1-59.
	 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 (1986): 1985 Term, p. 188, sec. 12.7625.
	 State v. Waalen, 125 Wis. 2d 272, 371 N.W.2d 401 (Ct. App. 1985): 1985 Term, p. 189, sec. 12.7625.

	31.55712  "Materially impaired" aspect of definition of "under the influence of an intoxicant"
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶1-59.


	31.5572  "Takes away"
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶36.

	31.5573  "Take"
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶36.

	31.5574  "Cause to leave"
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶37.

	31.5575  "Hides"
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶25.

	31.5576  "Possession"; "Possess"
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶19-20.

	31.5577  "Going armed"
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶20.

	31.5578  "Perpetrate"
	 For cases dealing with this subject, see sec. 47.87163.

	31.5579  "Disclose"
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶17-23.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶10-26.


	31.558  Other (cont'd)
	31.5581  "Neglect"
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 (Ct. App. 1979): 1978 Term, p. 107, sec. 11.152.

	31.5582  "Operation"
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.

	31.5583  "Handling"
	31.55831  In general
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.

	31.55832  Physical or temporal proximity to dangerous weapon is not prerequisite to finding criminally negligent handling of that weapon
	 For cases dealing with this subject, see sec. 31.55233.


	31.5584  "Permit"
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 31-7, sec. 31.557.

	31.5585  "Defile"
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.

	31.5586  "Carry"
	 Muscarello v. United States, 118 S. Ct. 1911 (1998): 1997 Term, p. 31-12, sec. 31.6912.

	31.5587  "Use" of dangerous weapon
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶21-61.
	 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111.

	31.5588  "Materially impaired"
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶1-20.

	31.5589  "Resists"
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶24-28.


	31.559  Other (cont'd)
	31.5591  "Cause"; "Causes"
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶17-18.
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶37.
	 For cases dealing generally with causation, see sec. 31.72.

	31.5592  "Burglary"
	 Taylor v. United States, 110 S. Ct. 2143 (1990): 1989 Term, p. 9-19, sec. 9.4521.

	31.5593  "Conduct"
	 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 1992 Term, p. 35-3, sec. 35.9111.

	31.5594  "Use"; "Uses"
	31.55941  In general
	 Watson v. United States, 128 S. Ct. 579 (2007).
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 Term, p. 31-17, sec. 31.6921.
	 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 Term, p. 31-9, sec. 31.672.
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶21-30.

	31.55942  "Use" of dangerous weapon
	 For cases dealing with this subject, see sec. 31.5587.


	31.5595  "Selects"
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.

	31.5596  "By use or threat of force or violence"; "threat of force"
	 State v. Bonds, 165 Wis. 2d 27, 477 N.W.2d 265 (1991): 1991 Term, p. 33-1, sec. 33.2112.
	 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 (Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.

	31.5597  "Commit"
	 United States v. Hayes, 129 S. Ct. 1079 (2009).
	 State v. Yee, 160 Wis. 2d 15, 465 N.W.2d 260 (Ct. App. 1990): 1990 Term, p. 39-2, sec. 39.321.

	31.5598  "Possess"; "possession"
	31.55981  In general
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 724 N.W.2d 399, at ¶8-9.
	 For cases dealing with the meaning of "possession" in relation to property when crime involves taking, or other interference with or damage to, property, see sec. 31.565.

	31.55982  Constructive possession
	 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 724 N.W.2d 399, at ¶9.


	31.5599  Other
	31.55991  "Deliver"
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.

	31.55992  "Communicate"
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶14.

	31.55993  "Facilitate"
	 Abuelhawa v. United States, 129 S. Ct. 2102 (2009).




	31.56  Relating To Property, Its Ownership, And Other Relationships To It
	31.561  "Property of another"
	31.5611  In general
	 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 (Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321.
	 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 (Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131.

	31.5612  Defendant's marital home in which wife also has ownership interest is "property of another"
	 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 (Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321.


	31.562  "Owner"
	 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶34.
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 127, sec. 12.1541.
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 79, sec. 11.2441.
	 For cases dealing with the meaning of "owner" in contexts other than criminal offenses, see sec. 47.87128.

	31.563  "Property"
	31.5631  Property includes interest in lawsuit
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.

	31.5632  Property includes government's right to tax revenue (e.g., uncollected excise taxes)
	 Pasquantino v. United States, 125 S. Ct. 1766 (2005).


	31.564  "Dwelling of another"
	 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 (Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131.

	31.565  "Possess"; "possession"
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 38-2, sec. 38.1323.
	 For cases dealing with the meaning of "possession" when possession is criminal, see sec. 31.5598.

	31.566  "Ownership"
	 For cases dealing with the meaning of "ownership" in contexts outside the criminal code, see sec. 47.87142.

	31.567  "Constructive possession"
	 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 774 N.W.2d 650, at ¶12.


	31.57  Relating To State Of Mind
	31.571  Relating to intent
	31.5711  "Criminal intent"
	 For cases dealing with this subject, see sec. 31.12.
	31.57111  Test Heading

	31.5712  "Intentionally"
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶24.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶10.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶14.
	 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, sec. 47.322.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 243, sec. 12.7922.

	31.5713  "Intentional"
	 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, sec. 47.322.

	31.5714  "With intent to" or "with intent that"
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶24.
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶69.
	 For cases dealing generally with criminal intent, see sec. 31.12.

	31.5715  Difference between intentional and knowing
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶14.


	31.572  Relating to knowledge
	31.5721  In general
	 For cases dealing with this subject, see sec. 31.13.

	31.5722  "Knew" or "Know"
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶23.
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶23.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶11.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶14.

	31.5723  "Knowingly"
	31.57231  In general
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 Andersen v. United States, 125 S. Ct. 2534 (2005).
	 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 Term, p. 38-23, sec. 38.9411.
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶20.
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.

	31.57232  Determining extent of knowledge required when "knowingly" appears in statute
	 For cases dealing with this subject, see sec. 31.133.

	31.57233  Concern about infliction of substantial punishment on person innocent of any intentional or negligent wrongdoing, which often animates court's rejection of strict liability and finding that knowledge is element of offense, does not support claim that in multiple-element offense, knowledge is required with respect to each element
	 For cases dealing with this subject, see sec. 31.766.


	31.5724  "Knowing"
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶14.

	31.5725  "Reasonably should know"
	 For cases dealing with this subject, see sec. 31.5792.

	31.5726  "Knowledge"
	 Andersen v. United States, 125 S. Ct. 2534 (2005).

	31.5727  Difference between intentional and knowing
	 For cases dealing with this subject, see sec. 31.5715.


	31.573  "Reasonably believes"
	31.574  "Heat of passion"
	 For cases dealing with this subject, see secs. 32.21 and 32.531.

	31.575  "Intent to defraud"
	31.576  "Wilfully"; "Willfulness"
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 Term, p. 38-23, sec. 38.9411.
	 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 Term, p. 38-15, sec. 38.8211.
	 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 Term, p. 38-5, sec. 38.8822.
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶25-27.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111.
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 243, sec. 12.7922.

	31.577  "Depraved mind"
	 For cases dealing with this subject, see sec. 31.5511.

	31.578  "Mens rea"
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶34.
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶19.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶33.

	31.579  Other
	31.5791  "Scienter"
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶33.

	31.5792  "Reasonably should know"
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶30-41.



	31.58  Relating To Other Matters
	31.581  Relating to matters covered elsewhere in this book
	31.5811  Relating to crimes against children
	 For cases dealing with this subject, see sec. 38.61.

	31.5812  Relating to procedural matters
	 For cases dealing with this subject, see sec. 12.71.

	31.5813  Relating to gambling offenses
	 For cases dealing with this subject, see sec. 38.52.

	31.5814  Relating to traffic offenses
	 For cases dealing with this subject, see sec. 37.12.

	31.5815  Relating to controlled substances offenses
	 For cases dealing with this subject, see sec. 36.191.

	31.5816  Relating to sentencing
	 For cases dealing with this subject, see sec. 9.492.

	31.5817  Relating to everyday words commonly interpreted as part of statutory construction
	 For cases dealing with this subject, see sec. 45.28.

	31.5818  Relating to other matters
	 For cases dealing with this subject, see sec. 47.871.


	31.582  Other words and phrases
	31.5821  "Benefit"
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶8.

	31.5822  "Value"; "valuable"
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶8.

	31.5823  "Effect"
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶10.

	31.5824  "Element" of offense
	 United States v. Hayes, 129 S. Ct. 1079 (2009).
	 For cases dealing with determining what constitutes element of offense that must be submitted to jury and proved beyond a reasonable doubt, see sec. 31.77.

	31.5825  "Acting in official capacity"
	 For cases dealing with this subject, see crime having "acting in official capacity" as an element of the offense.



	31.59  Relating To Other Matters (cont'd)
	31.591  Other words and phrases
	31.5911  "Consent" and "without consent"
	31.59111  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶31-32.
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-3, sec. 34.2131.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513.

	31.59112  Use of sexual-assault definition of consent to define consent for purposes of other offenses
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶31-32.


	31.5912  "Legal custody"
	 For cases dealing with this subject, see sec. 38.613.

	31.5913  "Legal custodian"
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶40.

	31.5914  "Reasonable"
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶20.

	31.5915  "Expectation of privacy"
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶19.

	31.5916  "Reasonable person"
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶20.

	31.5917  "Accident"
	31.59171  In general
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶1-20.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶8-16.

	31.59172  Can include intentional conduct
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶12.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶8-16.

	31.59173  "Accident" involving motor vehicle includes, at a minimum, an operator's loss of control of vehicle that results in collision; it is not limited to collision itself
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶1-20.


	31.5918  "Design"; "designed"
	 Cuellar v. United States, 128 S. Ct. 1994 (2008).

	31.5919  "Subcontractor"
	 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 N.W.2d 30, at ¶24.


	31.592  Other words and phrases (cont'd)
	31.5921  "Sentence"
	 For cases dealing with this subject, see sec. 9.4921.

	31.5922  "Vagina"
	 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985): 1985 Term, p. 171, sec. 12.3141.
	 For cases dealing with this subject in the context of sexual activity, see sec. 31.5535.

	31.5923  "Parent"
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 138, sec. 11.151.

	31.5924  "Not subsequently legitimated"
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 138, sec. 11.151.

	31.5925  "Evidence"
	 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 (1980): 1979 Term, p. 118, sec. 9.1113.

	31.5926  "Judgment"
	 Hoppenrath v. State, 97 Wis. 2d 449, 293 N.W.2d 910 (1980): 1979 Term, p. 139, sec. 11.157.

	31.5927  "Criminal gang member"
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.

	31.5928  "Substantial factor"
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 For cases dealing with the meaning of the phrase "substantial factor" as used in determining whether a defendant may be considered to have caused the proscribed result (e.g., death), see sec. 31.724.

	31.5929  "Prisoner"
	 For cases dealing with this subject, see sec. 31.547.


	31.593  Other words and phrases (cont'd)
	31.5931  "Lewd"
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 33-5, sec. 33.2231.
	 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 (Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131.
	 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223.

	31.5932  "Void"
	 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 34.4421.

	31.5933  "Worthless"
	 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 34.4421.

	31.5934  "Spent"
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413.

	31.5935  "Into"
	 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 (Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322.

	31.5936  "Sale"
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213.

	31.5937  "In relation to"
	 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 Term, p. 31-9, sec. 31.672.

	31.5938  "Falsely made"
	 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 Term, p. 34-3, sec. 34.3311.

	31.5939  "Improvement"
	 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶39-40.


	31.594  Other words and phrases (cont'd)
	31.5941  "Conviction"
	 For cases dealing with this subject, see sec. 12.7131.

	31.5942  "Born alive"
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	31.5943  "Similar"
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311.

	31.5944  "Results in"
	 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 (Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.251.

	31.5945  "Consideration"
	 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 (Ct. App. 1987): 1987 Term, p. 35-4, sec. 35.511.

	31.5946  "Custody": in general
	 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 (1988): 1987 Term, p. 35-3, sec. 35.4131.
	 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. App. 1995): 1994 Term, p. 35-1, sec. 35.4114.
	 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 (Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112.

	31.5947  "Custody": for purposes of escape statute
	 For cases dealing with this subject, see sec. 35.4412.

	31.5948  "Imminent"
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-6, sec. 35.523.

	31.5949  "Go"; "goes"; "going"
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶24.


	31.595  Other words and phrases (cont'd)
	31.5951  "Immediate"
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-6, sec. 35.523.

	31.5952  "Bond"
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.

	31.5953  "Premises"
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 36-5, sec. 36.1811.

	31.5954  "Prosecution"
	 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 (1996): 1995 Term, p. 36-9, sec. 36.193.
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-4, sec. 12.6611.

	31.5955  "Any"
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 35-16, sec. 35.7111.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶54.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.
	 For other cases dealing with this subject, see sec. 45.2816.

	31.5956  "Compound"
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.

	31.5957  "Sanction"
	 In Interest of Julian C.P., 201 Wis. 2d 530, 549 N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, sec. 42.683.

	31.5958  "Medical care"
	 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 (Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321.

	31.5959  "Park"
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.


	31.596  Other words and phrases (cont'd)
	31.5961  "Dwelling"
	 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 (Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131.

	31.5962  "Indirect"
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.

	31.5963  "Earn"
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.

	31.5964  "Materiality"
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 31-3, sec. 31.593.

	31.5965  "Accompanied"
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.

	31.5966  "Reproduce"; "Reproduction"
	 State v. Whistleman, 2001 WI App 189, 247 Wis. 2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶7.

	31.5967  "Pictorial"
	 State v. Whistleman, 2001 WI App 189, 247 Wis. 2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶7.

	31.5968  "Picture"
	 State v. Whistleman, 2001 WI App 189, 247 Wis. 2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶7.

	31.5969  "Battered child syndrome"
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶9.
	 For cases dealing with the admissibility of expert testimony on battered child syndrome, see sec. 18.733.


	31.597  Other words and phrases (cont'd)
	31.5971  "Probable"
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.

	31.5972  "Substantial" and "substantially"
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.

	31.5973  "Practice"
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.

	31.5974  "Afford"
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.

	31.5975  "Automatically"
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.

	31.5976  "Contraband"
	31.59761  In general
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 For other cases dealing with this subject, see sec. 12.7176.

	31.59762  Not limited to materials that are per se illegal
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.

	31.59763  Includes money acquired through sale of, or used to purchase, controlled substances
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.

	31.59764  Includes items that are put to an illegal use or acquired illicitly
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.


	31.5977  "Violation"
	 Richardson v. United States, 119 S. Ct. 1707 (1999): 1998 Term, p. 31-6, sec. 31.5993.

	31.5978  "Employed by"
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.

	31.5979  "Relationship"
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶17.


	31.598  Other words and phrases (cont'd)
	31.5981  "Claim"
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111.

	31.5982  "Value"
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111.

	31.5983  "Incapable"
	 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 (Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112.

	31.5984  "Appraise"
	 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 (Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112.

	31.5985  "Whoever"
	 For cases dealing with this subject, see sec. 31.5491.

	31.5986  "Away"
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶36.

	31.5987  "Leave"
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶37.

	31.5988  "Corrupt"; "corruptly"
	 Andersen v. United States, 125 S. Ct. 2534 (2005).

	31.5989  "During"
	 United States v. Ressam, 128 S. Ct. 1858 (2008).


	31.599  Other words and phrases (cont'd)
	31.5991  "Practice"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.

	31.5992  "Profession"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.

	31.5993  "Calling"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.

	31.5994  "Trade"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.

	31.5995  "Property"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.

	31.5996  "Used"
	 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 Term, p. 34-5, sec. 34.8112.

	31.5997  "Agency"; "principal and agent"
	 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶27-30.

	31.5998  "False"
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶23.

	31.5999  "Mislead"; "Misleading"
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶24.




	31.6  Penalty Enhancers
	31.61  General Principles
	31.611  Effect of penalty enhancer on substantive offense; does penalty enhancer become element of offense?
	31.6111  In general
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 31-10, sec. 31.611.
	 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 (Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533.
	 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443.
	 For cases dealing with this subject in the context of the habitual criminality penalty enhancer, see secs. 31.62231 and 31.62232.
	 For cases dealing with this subject in the context of the penalty enhancer for use of a dangerous weapon, see sec. 31.651.

	31.6112  Penalty enhancer that concerns facts or circumstances related to the underlying crime (e.g., while armed with a dangerous weapon, with one's identity concealed, etc.) alters substantive nature of charged offense by becoming an element of the offense that must be proved at trial beyond a reasonable doubt
	 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term USSC-24.
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 1999 Term, p. 31-23, sec. 31.773.
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 31-14, sec. 31.7913.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶44.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 21.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.

	31.6113  Penalty enhancer based on defendant's prior commission or conviction of offense, which does not concern the factual circumstances surrounding underlying crime and does not change substantive nature of charged offense, is not element of offense that must be proved at trial beyond a reasonable doubt
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 1999 Term, p. 31-23, sec. 31.773.
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 31-14, sec. 31.7913.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶44.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 21.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.


	31.612  Manner or method of calculation of enhanced sentence; determining length of potential enhancement and periods of confinement and extended supervision
	31.6121  When multiple penalty enhancers applied
	31.61211  When two penalty enhancers are applicable to same crime, length of second penalty enhancer is based on maximum term for base crime as extended by first penalty enhancer
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶7-15.


	31.6122  Under determinate sentencing, only term of confinement, not period of extended supervision, is increased by penalty enhancer
	31.61221  In general
	 State v. Jackson, 2004 WI 29, 270 Wis. 2d 113, 676 N.W.2d 872, at ¶8, 21-24.
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶22.
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶7.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶26-45.

	31.61222  When trial court improperly allocates portion of enhanced sentence to extended supervision, remedy is remand for resentencing
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶31.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶46-49.


	31.6123  Under TIS-I version of determinate sentencing, for unclassified felonies penalty enhancer is added to underlying maximum term of confinement, which increases total term of imprisonment by same amount and then the 75% rule of Wis. Stat. § 973.01(2)(b)6 is applied to the total term of imprisonment to calculate the maximum amount of confinement
	 State v. Jackson, 2004 WI 29, 270 Wis. 2d 113, 676 N.W.2d 872, at ¶1-44.
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶23.

	31.6124  Under TIS-I version of determinate sentencing, extended supervision portion of enhanced sentence cannot exceed extended supervision portion of sentence for underlying offense, even in those cases where it then becomes impossible to impose period of extended supervision that is at least 25% of period of confinement
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶24-28.

	31.6125  When court has allocated portion of confinement under enhanced sentence to underlying offense that is in excess of maximum confinement for underlying offense, remedy is remand to trial court for resentencing
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶28-31.


	31.613  If sentence does not exceed maximum for underlying offense, does appellate court need to decide whether enhanced penalty provision was applicable or properly applied? In such a situation, is any error harmless?
	31.6131  In general
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶24.
	 For cases dealing with this subject in the context of the habitual criminality penalty enhancer, see sec. 31.6261.
	 For cases dealing with this subject in the context of the penalty enhancer for using a dangerous weapon, see sec. 31.658.

	31.6132  When penalty enhancer requires minimum sentence and sentence is greater than that minimum, portion of sentence may have been due to that enhancer, so appellate court must decide whether enhancer applicable
	 State v. Avila, 192 Wis. 2d 870, 535 N.W.2d 440 (1995): 1994 Term, p. 31-11, sec. 31.655.


	31.614  Effect of imposition of sentence for underlying offense, or of attributing portion of sentence to underlying offense, that is less than maximum possible for that offense
	31.6141  No need to decide whether penalty enhancer applicable when sentence imposed is within maximum for underlying offense
	 For cases dealing with this subject, see sec. 31.613.

	31.6142  Court abuses discretion in allocating portion of sentence to repeater status when less than maximum sentence imposed
	 For cases dealing with this subject in the context of the habitual criminality penalty enhancer, see sec. 31.6262.

	31.6143  Penalty enhancement not applicable unless court seeks to impose sentence in excess of maximum prescribed by law
	 For cases dealing with this subject in the context of the habitual criminality penalty enhancer, see sec. 31.6263.

	31.6144  In multi-count cases, failure to make maximum sentence consecutive does not make sentence less than maximum; consecutive sentencing not required to trigger penalty enhancement provision
	 For cases dealing with this subject in the context of the habitual criminality penalty enhancer, see sec. 31.6264.

	31.6145  Does not invalidate portion of sentence attributed to penalty enhancer if total sentence, including portion attributed to penalty enhancer, exceeds maximum possible for underlying offense
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶9-15.
	 For cases dealing with this subject in the context of the habitual criminality penalty enhancer, see sec. 31.6265.


	31.615  Liability of aider and abettor or coconspirator for a penalty enhancer when principal is one who provides basis for finding penalty enhancer present
	 For cases dealing with this subject in the context of the penalty enhancer for committing a crime while masked, see sec. 31.672.

	31.616  Burden and standard of proof on penalty enhancer based on defendant's prior conviction of crime
	31.6161  In general
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.

	31.6162  Constitutional requirements
	31.61621  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶56-59.

	31.61622  Is state required by constitution to prove penalty enhancer beyond a reasonable doubt?
	 Witte v. United States, 115 S. Ct. 2199 (1995): 1994 Term, p. 31-3, sec. 31.612.
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶56-59.

	31.61623  Under constitution, may penalty enhancer only be proved by preponderance of the evidence?
	 Nichols v. United States, 114 S. Ct. 1921 (1994): 1993 Term, p. 31-21, sec. 31.6285.
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶56-59.



	31.617  Sentencing or resentencing for crime with enhanced penalty
	31.6171  On resentencing after setting aside of penalty enhancer, appellate court can direct sentence to be imposed when trial court has allocated portion of sentence to substantive crime, but if trial court has not, resentencing by trial court is necessary
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.


	31.618  Other matters
	31.6181  Sentence is not considered enhanced until court has imposed maximum possible sentence for underlying offense
	 State v. Tolefree, 209 Wis. 2d 421, 563 N.W.2d 175 (Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.612.

	31.6182  When state alleges one penalty enhancer in complaint, but then alleges different penalty enhancer in information, penalty enhancer alleged in complaint is deemed abandoned
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612.

	31.6183  Effect of appellate court's holding that penalty enhancer cannot be sustained on conviction of underlying offense to which penalty enhancer was attached
	 State v. Guzman, 2001 WI App 54, 241 Wis. 2d 310, 624 N.W.2d 717, 2000 Term WCA-223, at ¶8.

	31.6184  When elements of penalty enhancer are not in fact present, court has no jurisdiction to impose enhanced penalty even though defendant has pled guilty to charging document alleging penalty enhancer
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.

	31.6185  Imposition of two consecutive sentences, one for underlying substantive offense and other for penalty enhancer, violates double jeopardy
	 For cases dealing with this subject, see sec. 29.685.

	31.6186  Use of multiple enhancers based on prior convictions
	 For cases dealing with this subject, see sec. 31.6281.

	31.6187  When penalty for present offense is enhanced based on defendant's conviction of prior offense(s), i.e., his status as recidivist, enhanced punishment is only for present offense and not for offense(s) of which he was previously convicted
	 United States v. Rodriquez, 128 S. Ct. 1783 (2008).



	31.62  For Habitual Criminality Under State Repeater Statute
	31.621  Constitutionality of habitual criminality statute
	31.6211  In general
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 3.621.
	 Rummel v. Estelle, 100 S. Ct. 1133 (1980): 1979 Term, p. 81, sec. 6.471.
	 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 (Ct. App. 1989): 1989 Term, p. 9-15, sec. 9.4511.

	31.6212  Constitutionality of application to misdemeanor offenses which results in all misdemeanors ending up with same potential punishment regardless of seriousness
	 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241.

	31.6213  Constitutionality of application to attempt under which halving effect of attempt statute may be negated
	 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241.

	31.6214  Enhanced penalty is not additional punishment for earlier crime and thus does not violate double jeopardy
	 For cases dealing with this subject, see sec. 29.696.


	31.622  Purpose, effect, operation, and history of habitual criminality statute in general
	31.6221  In general
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 31.6222.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶16.
	 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 (1984): 1983 Term, p. 144, sec. 6.455.
	 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 623, 761 N.W.2d 672, at ¶8.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4.
	 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552.
	 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241.
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.
	 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 (Ct. App. 1992): 1991 Term, p. 9-14, sec. 9.4511.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1921.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 (Ct. App. 1989): 1989 Term, p. 9-17, sec. 9.4513.

	31.6222  Purpose of habitual criminality statute
	 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 691 N.W.2d 366, at ¶11.

	31.6223  Effect of habitual criminality statute
	31.62231  Effect of this penalty enhancer on substantive offense
	 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 (1984): 1984 Term, p. 127, sec. 6.4521.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.
	 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 94, sec. 6.4531.

	31.62232  Repeater status does not constitute element of crime charged that must be proved at trial beyond reasonable doubt
	 Dretke v. Haley, 124 S. Ct. 1847 (2004).
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 1999 Term, p. 31-23, sec. 31.773.
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 31-14, sec. 31.7913.
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶43-44.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 21.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.
	 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 (Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234.
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.
	 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 (Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511.

	31.62233  Does not create separate offense
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 31.6222.


	31.6224  Operation of habitual criminality statute
	31.62241  In general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶13.

	31.62242  Meaning of "crime" in description of present offense for which punishment may be enhanced: in general
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶20.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶12, 14, 16.
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶7-17.

	31.62243  Meaning of "crime" in description of present offense for which punishment may be enhanced:  includes motor vehicle offenses
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶16-29.

	31.62244  When prior conviction occurs for purposes of habitual criminality statute
	 For cases dealing with this subject, see sec. 31.6294.

	31.62245  Requirement that prior conviction(s) that render one a repeater have been committed within preceding five-year period
	 For cases dealing with this subject, see secs. 31.6257 and 31.6258.


	31.6225  History of habitual criminality statute
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶19.


	31.623  Prior convictions and other matters that may not be used to support repeater status
	31.6231  Prior conviction obtained in violation of defendant's constitutional rights (e.g., denial of counsel, lack of knowing and voluntary plea, etc.)
	31.62311  In general
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 31.6232.
	 Baldasar v. Illinois, 100 S. Ct. 1585 (1980): 1979 Term, p. 81, sec. 6.472.
	 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 Term, p. 81, sec. 6.472.
	 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 (1982): 1981 Term, p. 93, sec. 6.452.

	31.62312  Constitutionality of placing burden of proof or production on defendant to show violation of constitutional rights
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 31.6232.

	31.62313  Constitutionality of limiting state's burden to prove constitutionality of conviction to making showing of constitutionality by preponderance of evidence
	 Parke v. Raley, 113 S. Ct. 517 (1992): 1992 Term, p. 31-6, sec. 31.6232.


	31.6232  Read-in offenses
	 State v. Straszkowski, 2008 WI 65, 310 Wis. 2d 259, 750 N.W.2d 835, at ¶90.


	31.624  Alleging repeater status in charging document and amending charging document with respect to repeater status
	31.6241  Alleging repeater status in charging document
	31.62411  Requirement of allegation of repeater status in general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶20-21.
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶13.
	 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 (1995): 1994 Term, p. 31-9, sec. 31.629.

	31.62412  Required content of allegation of repeater status in general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶26, 30.
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶15.
	 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 (1995): 1994 Term, p. 31-9, sec. 31.629.

	31.62413  Need to plead repeater allegation with relative clarity and precision
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶25.

	31.62414  Repeater allegation that correctly identifies nature of prior conviction, county where conviction occurred, and case number, but misstates date of conviction by one calendar day is sufficient to adequately charge repeater status
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶24-26.
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶1-34.

	31.62415  Need to allege not only that defendant is repeater, but also the prior conviction(s) that render him or her a repeater
	 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 638 N.W.2d 897, 2001 Term WCA-189, at ¶1-16.

	31.62416  Failure of information to allege necessary factual information regarding prior conviction (i.e., nature and date) is not fatal if complaint alleges that information, so long as the two documents are not factually inconsistent with each other
	 State v. Watson, 2002 WI App 247, 257 Wis. 2d 679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶6.

	31.62417  When defendant alleged to be repeater in information, but information lacks required allegation regarding nature of prior conviction(s) that renders him or her a repeater, state's subsequent submission of certified copy of prior conviction(s) before defendant enters final plea operates as amendment of information curing its defects
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶26, 32.
	 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 638 N.W.2d 897, 2001 Term WCA-189, at ¶1-16.

	31.62418  When prior conviction is outside five-year period, but sufficient time is excluded by defendant's incarceration to bring conviction within five years, it is not necessary to allege the period of incarceration
	 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 (Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241.

	31.62419  Not necessary to allege repeater status in information, so long as allegation made in complaint
	 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 (1995): 1994 Term, p. 31-9, sec. 31.629.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 9-17, sec. 9.4515.
	 State v. Trammel, 141 Wis. 2d 74, 413 N.W.2d 657 (Ct. App. 1987): 1987 Term, p. 9-11, sec. 9.4511.


	31.6242  Alleging repeater status in charging document (cont'd)
	31.62421  Not necessary to allege enhanced penalty to which defendant is exposed
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶30.
	 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 (Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241.

	31.62422  Assuming notice of repeater status requires informing defendant of requirements under sec. 939.62 for proving repeater status, reference to statute number is sufficient
	 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 (Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241.

	31.62423  Compliance with requirement that defendant have adequate notice of repeater status through repeater allegations raises constitutional due process concerns
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶12, 26.
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶11, 31.


	31.6243  Amending charging document with respect to repeater status
	31.62431  In general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶17-32.

	31.62432  By amending original charging document to include repeater allegation not initially made: in general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶19.
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶13.
	 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 (1995): 1994 Term, p. 31-7, sec. 31.6282.
	 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 (1991): 1990 Term, p. 9-16, sec. 9.4512.
	 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶1-27.
	 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 (Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241.
	 State v. Campbell, 201 Wis. 2d 783, 549 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 31-10, sec. 31.6222.
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213.
	 State v. Larsen, 177 Wis. 2d 835, 503 N.W.2d 359 (Ct. App. 1993): 1993 Term, p. 31-11, sec. 31.6212.
	 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 (Ct. App. 1991): 1991 Term, p. 9-14, sec. 9.4513.
	 State v. Robles, 157 Wis. 2d 55, 458 N.W.2d 818 (Ct. App. 1990): 1990 Term, p. 9-18, sec. 9.4512.
	 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 (Ct. App. 1990): 1989 Term, p. 9-18, sec. 9.4518.

	31.62433  By amending original charging document to include repeater allegation not initially made: when defendant agrees to amendment as part of plea agreement
	 State v. Peterson, 2001 WI App 220, 247 Wis. 2d 871, 634 N.W.2d 893, 2001 Term WCA-84, at ¶1-27.

	31.62434  Amendment of charging document alleging repeater status to include required information regarding nature of prior conviction(s) that renders him or her a repeater may be made at anytime prior to entry of final plea
	 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 638 N.W.2d 897, 2001 Term WCA-189, at ¶9-12.

	31.62435  By amending charging document that alleges repeater status to change information regarding prior conviction, e.g., its nature, its date, etc.
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶25.
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶22-23.
	 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 (Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241.
	 State v. Campbell, 201 Wis. 2d 783, 549 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 31-10, sec. 31.6222.
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213.
	 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 (Ct. App. 1991): 1991 Term, p. 9-14, sec. 9.4513.

	31.62436  By amending charging document that alleges repeater status to make technical corrections, e.g., corrections in designation of statutory subsection under which repeater allegation made
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213.
	 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 (Ct. App. 1991): 1991 Term, p. 9-16, sec. 9.4514.

	31.62437  By amending charging document that alleges repeater status to correct error regarding that status
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612.

	31.62438  By amending incorrect recitation of additional punishment to which defendant would be liable as repeater
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶22-23.
	 State v. Stynes, 2003 WI 65, 262 Wis. 2d 335, 665 N.W.2d 115, at ¶29.
	 State v. Gerard, 189 Wis. 2d 505, 525 N.W.2d 718 (1995): 1994 Term, p. 31-7, sec. 31.6282.
	 State v. Campbell, 201 Wis. 2d 783, 549 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 31-10, sec. 31.6222.
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213.

	31.62439  By amending charging document that alleges repeater status to add additional prior misdemeanor conviction to three prior misdemeanor convictions initially alleged as basis for repeater status
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶27-29.
	 State v. Campbell, 201 Wis. 2d 783, 549 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 31-10, sec. 31.6222.


	31.6244  Amending charging document with respect to repeater status (cont'd)
	31.62441  When defendant alleged to be repeater in information, but information lacks required allegation regarding nature of prior conviction(s) that renders him or her a repeater, state's subsequent submission of certified copy of prior conviction(s) before defendant enters final plea operates as amendment of information
	 For cases dealing with this subject, see sec. 31.62417.

	31.62442  By dismissing original charging document without prejudice and filing new charging document with repeater allegation
	 State v. Gerard, 180 Wis. 2d 327, 509 N.W.2d 112 (Ct. App. 1993): 1993 Term, p. 31-13, sec. 31.6213.
	 State v. Larsen, 177 Wis. 2d 835, 503 N.W.2d 359 (Ct. App. 1993): 1993 Term, p. 31-11, sec. 31.6212.

	31.62443  By amending charging document with respect to basis for repeater allegation, e.g., by substituting felony conviction not originally alleged in place of three misdemeanor convictions originally alleged
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶17-32.

	31.62444  By amending charging document with respect to basis for repeater allegation, e.g., by substituting new conviction(s) not originally alleged in place of convictions originally alleged
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶49-50.

	31.62445  May amendment be made after jury trial?
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶50.



	31.625  Proving prior conviction or convictions and that they occurred during preceding five-year period
	31.6251  General principles
	31.62511  Need for proof of prior conviction in general
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶19.
	 State v. Liebnitz, 231 Wis. 2d 272, 603 N.W.2d 208 (1999): 1999 Term, p. 31-10, sec. 31.62543.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4.
	 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 31.6251.

	31.62512  Burden and standard of proof
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶33, 40.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶47-53.

	31.62513  How repeater status is to be proved in general
	 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 623, 761 N.W.2d 672, at ¶8.

	31.62514  When, in criminal prosecution, proof of repeater status is to be made
	 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 623, 761 N.W.2d 672, at ¶1-14.

	31.62515  Proof of repeater status is not to be submitted to jury
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶19.
	 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 623, 761 N.W.2d 672, at ¶11.

	31.62516  Defendant must have opportunity to challenge existence of prior conviction(s) before sentencing
	 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 623, 761 N.W.2d 672, at ¶11.


	31.6252  Proving prior conviction by defendant's admission
	31.62521  In general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶41.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶22, 33.
	 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 (1984): 1983 Term, p. 143, sec. 6.4532.
	 State v. Watson, 2002 WI App 247, 257 Wis. 2d 679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶3-8.
	 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 (Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234.
	 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 31.6251.
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.

	31.62522  Admission of prior conviction by defendant's entry of guilty or no-contest plea to charging document alleging prior convictions: in general
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶22.
	 State v. Liebnitz, 231 Wis. 2d 272, 603 N.W.2d 208 (1999): 1999 Term, p. 31-10, sec. 31.62543.
	 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 (1991): 1990 Term, p. 9-18, sec. 9.4513.
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶11.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211.
	 State v. Zimmerman, 185 Wis. 2d 549, 518 N.W.2d 303 (Ct. App. 1994): 1993 Term, p. 31-17, sec. 31.6231.
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.
	 State v. West, 179 Wis. 2d 182, 507 N.W.2d 343 (Ct. App. 1993): 1993 Term, p. 31-14, sec. 31.6223.
	 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 (Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831.

	31.62523  Admission of prior conviction by defendant's entry of guilty or no-contest plea to charging document alleging prior convictions: requires defendant's understanding of meaning and consequences of plea and understanding or acknowledgement of linkage between prior record and possible maximum penalties
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶22.
	 State v. Liebnitz, 231 Wis. 2d 272, 603 N.W.2d 208 (1999): 1999 Term, p. 31-10, sec. 31.62543.
	 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 31.6251.
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.

	31.62524  Admission, through guilty or no-contest plea to one charge, of prior convictions provides basis for sentencing as a repeater on any other charges that have been consolidated with the charge to which the guilty or no-contest plea was entered
	 State v. Rachwal, 159 Wis. 2d 494, 465 N.W.2d 490 (1991): 1990 Term, p. 9-18, sec. 9.4513.

	31.62525  Admission must be made by defendant personally; cannot be made by attorney
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶41.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶22, 33.
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 37-5, sec. 37.2151.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.

	31.62526  Admission must contain specific reference to date of conviction and any relevant period of incarceration if conviction is more than five years old
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶41, 49.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶22.
	 State v. Watson, 2002 WI App 247, 257 Wis. 2d 679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶5.

	31.62527  Admission by defendant that he is "repeater" as defined by Wisconsin Statutes, combined with allegation of nature and date of prior conviction in complaint, is sufficient to constitute admission of prior conviction
	 State v. Watson, 2002 WI App 247, 257 Wis. 2d 679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶3-8.

	31.62528  Admission by defendant that he pled guilty to offense is sufficient to establish that he was convicted of offense
	 State v. Watson, 2002 WI App 247, 257 Wis. 2d 679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶7.


	31.6253  Proving prior conviction by proof submitted by state in general
	31.62531  In general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶33-49.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶24-69.
	 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 (Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234.

	31.62532  In proving prior conviction by documentary evidence, state is not bound to rules of evidence
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶39.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶36-46.

	31.62533  In determining whether state has submitted sufficient proof, court must look to totality of post-trial evidence presented by state
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶53.

	31.62534  Burden and standard of proof
	 For cases dealing with this subject, see sec. 31.62512.

	31.62535  Use of CCAP report
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶33-49.

	31.62536  Sufficiency of proof in particular case
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶33-49.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶58-69.


	31.6254  Proving prior conviction by use of official report of FBI or other governmental agency
	31.62541  In general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶36-49.
	 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 (1984): 1983 Term, p. 143, sec. 6.4532.
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 9-17, sec. 9.4516.

	31.62542  Presentence report
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶53.
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶35, 37, 48.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶23, 65.
	 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 (Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245.
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.

	31.62543  Certified copy of conviction
	 For cases dealing with this subject, see sec. 31.6255.

	31.62544  CCAP report is not official report of governmental agency
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶52.
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶33-49.


	31.6255  Proving prior conviction by production of judgment of conviction
	31.62551  In general
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶41.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶24-69.
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 (Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211.

	31.62552  Contention that judgment of conviction was not sufficient because it was not certified is waived by failure to object on that ground in trial court
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4-14.

	31.62553  Contention that judgment of conviction was not admissible to prove prior conviction because it was not certified is waived by failure to object on that ground in trial court
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶44, 51-52.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶31, 63.

	31.62554  Admissibility of, and reliance on, judgment of conviction that is not certified
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶38-45, 48.
	 State v. Saunders, 2002 WI 119, 256 Wis. 2d 59, 652 N.W.2d 391, 2002 Term WSC-1, at ¶1.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶24-69.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶14.


	31.6256  Proving prior conviction by court's taking judicial notice of prior convictions
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.
	 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 (Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234.

	31.6257  Proving that prior conviction was during preceding five-year period
	31.62571  In general
	 State v. Squires, 211 Wis. 2d 876, 565 N.W.2d 309 (Ct. App. 1997): 1996 Term, p. 31-3, sec. 31.6241.

	31.62572  By defendant's admission of imprisonment that brings prior conviction within required five-year period: in general
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211.

	31.62573  By defendant's admission of imprisonment that brings prior conviction within required five-year period: admission must be unequivocal
	 State v. Zimmerman, 185 Wis. 2d 549, 518 N.W.2d 303 (Ct. App. 1994): 1993 Term, p. 31-17, sec. 31.6231.
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.

	31.62574  By state's proof: proof of incarceration that tolls five-year period must be unequivocal
	 State v. Zimmerman, 185 Wis. 2d 549, 518 N.W.2d 303 (Ct. App. 1994): 1993 Term, p. 31-17, sec. 31.6231.

	31.62575  By state's proof: proving incarceration that tolls five-year period by use of probation summary prepared for sentencing upon revocation of probation
	 State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175 (Ct. App. 1998): 1998 Term, p. 10-3, sec. 10.245.

	31.62576  By state's proof: proving incarceration that tolls five-year period by use of document from DOC indicating dates of imprisonment: contention that document was not sufficient because it was not "official report" is waived by failure to object on that ground in trial court
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4-14.

	31.62577  By state's proof: proving incarceration that tolls five-year period by use of document from DOC indicating dates of imprisonment: admissibility of document in general
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶14.

	31.62578  By state's proof: proving incarceration that tolls five-year period by use of presentence report indicating dates of imprisonment
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶53.


	31.6258  Proving that prior conviction was during preceding five-year period (cont'd)
	31.62581  Time spent in actual confinement serving criminal sentence that is excluded in computing five-year period does not include time spent in sex crimes commitment
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 31.254.

	31.62582  Time spent in actual confinement serving criminal sentence that is excluded in computing five-year period includes time spent on parole hold
	 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552.
	 State v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 (Ct. App. 1999): 1999 Term, p. 31-14, sec. 31.62551.

	31.62583  Time spent in actual confinement serving criminal sentence that is excluded in computing five-year period includes time spent in jail as condition of probation
	 State v. Pfeil, 2007 WI App 241, 306 Wis. 2d 237, 742 N.W.2d 573, at ¶13.
	 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552.

	31.62584  Time spent in actual confinement serving criminal sentence that is excluded in computing five-year period includes time spent in supervision under the intensive sanctions program
	 State v. Pfeil, 2007 WI App 241, 306 Wis. 2d 237, 742 N.W.2d 573, at ¶1-18.

	31.62585  When judgment of conviction entered, date of that judgment, not date of finding of guilt, is critical date for determining compliance with five-year period
	 For cases dealing with this subject, see sec. 31.62943.

	31.62586  Need for jury determination that prior conviction was during preceding five-year period
	 For cases dealing with this subject, see sec. 26.44932.

	31.62587  To determine whether "time which actor spent in actual confinement serving a criminal sentence" exists, question that must be answered is whether defendant would be entitled to sentence credit for time at issue
	 State v. Pfeil, 2007 WI App 241, 306 Wis. 2d 237, 742 N.W.2d 573, at ¶13-14.


	31.6259  Other matters
	31.62591  Waiver of challenge to sufficiency of proof of prior conviction
	 For cases dealing with this subject, see sec. 31.6287.

	31.62592  Remedy for failure to prove prior conviction
	 For cases dealing with this subject, see sec. 31.6286.

	31.62593  If convictions, and that they occurred within required five-year period, not established at sentencing, defect may not be cured at postconviction proceeding
	 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 (Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234.

	31.62594  Rule forbidding raising of issue on sec. 974.06 motion that was not raised in earlier attack on conviction (i.e., motion for new trial, direct appeal, earlier sec. 974.06 motion) does not apply to postconviction motion attacking sufficiency of (1) state's proof of defendant's repeater status or (2) defendant's admission of repeater status
	 For cases dealing with this subject, see sec. 10.2471.

	31.62595  Statute curing error in excessive sentence (sec. 973.13) applies when defendant is challenging sufficiency of (1) state's proof of defendant's repeater status or (2) defendant's admission of repeater status
	 For cases dealing with this subject, see sec. 9.49823.

	31.62596  Need for jury determination
	 For cases dealing with this subject, see sec. 26.4493.



	31.626  Effect of imposition of sentence for underlying offense, or of attributing portion of sentence to underlying offense, that is less than maximum possible for that offense
	31.6261  No need to decide whether repeater provision applicable when sentence imposed is within maximum for offense
	 State v. Farr, 119 Wis. 2d 651, 350 N.W.2d 640 (1984): 1983 Term, p. 143, sec. 6.4532.
	 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 (1984): 1983 Term, p. 144, sec. 6.454.
	 State v. Kourtidias, 206 Wis. 2d 574, 557 N.W.2d 858 (Ct. App. 1996): 1996 Term, p. 9-8, sec. 9.211.
	 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 (Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831.
	 State v. Harris, 114 Wis. 2d 570, 339 N.W.2d 140 (Ct. App. 1983): 1983 Term, p. 141, sec. 6.451.

	31.6262  Court abuses discretion in allocating portion of sentence to repeater status when less than maximum sentence imposed
	 State v. Harris, 119 Wis. 2d 612, 350 N.W.2d 633 (1984): 1983 Term, p. 144, sec. 6.454.
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶10-11.
	 State v. Vinson, 183 Wis. 2d 297, 515 N.W.2d 314 (Ct. App. 1994): 1993 Term, p. 31-21, sec. 31.6282.

	31.6263  Habitual criminality enhancement not applicable unless court seeks to impose sentence in excess of maximum prescribed by law
	 State v. Davis, 165 Wis. 2d 78, 477 N.W.2d 307 (Ct. App. 1991): 1991 Term, p. 9-16, sec. 9.4515.

	31.6264  In multi-count cases, failure to make maximum sentence consecutive does not make sentence less than maximum; consecutive sentencing not required to trigger habitual criminality penalty enhancement provision
	 State v. Davis, 165 Wis. 2d 78, 477 N.W.2d 307 (Ct. App. 1991): 1991 Term, p. 9-16, sec. 9.4516.

	31.6265  Does not invalidate portion of sentence attributed to penalty enhancer if total sentence, including portion attributed to penalty enhancer, exceeds maximum possible for underlying offense
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶9-15.


	31.627  Manner or method of calculation of enhanced sentence; determining length of potential enhancement
	31.6271  In determining maximum term of imprisonment for offense of conviction, other penalty enhancers may be applied first
	 State v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641 N.W.2d 715, 2001 Term WCA-262, at ¶7-15.
	 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 (Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518.

	31.6272  Potential enhancement is to be based on maximum term of imprisonment for offense of conviction, not grade of offense
	 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 (Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518.

	31.6273  When substantive offense is attempt
	 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App. 1994): 1994 Term, p. 31-3, sec. 31.6241.

	31.6274  Under determinate sentencing, only term of confinement, not period of extended supervision, is increased by habitual criminality penalty enhancer

	31.628  Other matters
	31.6281  Use of multiple enhancers based on prior convictions
	31.62811  General rule:  when multiple enhancers are based on separate and distinct prior convictions, imposition of multiple enhancers is permissible
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶30-34.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶19-22.

	31.62812  General rule:  when multiple enhancers are based on same prior conviction, imposition of multiple enhancers is not permissible
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶30-34.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶19-22.

	31.62813  Propriety of imposing enhanced sentence for habitual criminality under general repeater statute and under controlled substances act's repeater provision
	 For cases dealing with this subject, see sec. 36.1844.

	31.62814  May impose enhanced sentence for habitual criminality under general repeater statute on defendant convicted of the crime of possession of firearm by felon after being convicted of possession of firearm by felon
	 For cases dealing with this subject, see sec. 38.14221.

	31.62815  May impose enhanced sentence for habitual criminality under general repeater statute on defendant convicted of crime of drunk driving even though penalty has already been enhanced because crime is second or subsequent offense of drunk driving
	 For cases dealing with this subject, see sec. 37.21793.

	31.62816  In determining maximum term of imprisonment for offense of conviction under habitual criminality provision, other penalty enhancers may be applied first
	 For cases dealing with this subject, see sec. 31.6271.


	31.6282  Statutes curing errors in imposition of enhanced penalty: statute construing as single sentence combined terms when portion of sentence is attributable to defendant's repeater status (Wis. Stat. § 973.12(2))
	31.62821  In general
	 State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d 57 (1981): 1980 Term, p. 39, sec. 3.631.
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶13-14.


	31.6283  Statutes curing errors in imposition of enhanced penalty: Statute curing error in excessive sentence (Wis. Stat. § 973.13)
	31.62831  This statute applicable when state has neither proven, nor gained the defendant's admission of, the defendant's repeater status
	 For cases dealing with this subject, see sec. 9.499933.

	31.62832  If defendant illegally sentenced as repeater, sentence is commuted without further proceedings to maximum permitted by law
	 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 (Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831.


	31.6284  In determining maximum probationary term for an offense, one must use the maximum prison sentence for the offense when that sentence has been enhanced by the provisions of the habitual criminality statute
	 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 (Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121.

	31.6285  Application of habitual criminality sentence enhancer to crime of possession of a firearm by a felon
	31.62851  In general
	 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 (Ct. App. 1987): 1987 Term, p. 9-12, sec. 9.4513.

	31.62852  May apply habitual criminality sentence enhancer to offense of possession of firearm by felon without violating double jeopardy
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.


	31.6286  Remedy for failure to prove prior conviction
	 State v. Theriault, 187 Wis. 2d 125, 522 N.W.2d 254 (Ct. App. 1994): 1994 Term, p. 31-4, sec. 31.6251.

	31.6287  Waiver of challenge to propriety of sentencing as repeater and to proof of repeater status
	31.62871  By failure to make motion for new trial raising issue
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 31-19, sec. 31.6241.

	31.62872  By sitting silently by at sentencing hearing during discussion of repeater status
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.

	31.62873  By failing to object to sentencing as repeater at time of sentencing
	 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 638 N.W.2d 897, 2001 Term WCA-189, at ¶12.

	31.62874  By failing to object to proof offered by state at sentencing
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶50-53.
	 State v. Edwards, 2002 WI App 66, 251 Wis. 2d 651, 642 N.W.2d 537, 2001 Term WCA-291, at ¶4-14.

	31.62875  Contention that judgment of conviction was not sufficient because it was not certified is waived by failure to object on that ground in trial court
	 For cases dealing with this subject, see sec. 31.62552.

	31.62876  Contention that judgment of conviction was not admissible to prove prior conviction because it was not certified is waived by failure to object on that ground in trial court
	 For cases dealing with this subject, see sec. 31.62553.

	31.62877  Contention that document showing dates of incarceration was not sufficient because it was not "official report" is waived by failure to object on that ground in trial court
	 For cases dealing with this subject, see sec. 31.62576.


	31.6288  Use of prior conviction obtained without counsel
	31.62881  In general
	 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 Term, p. 31-25, sec. 31.6921.

	31.62882  When prior conviction not invalid on account of absence of counsel because incarceration not imposed upon conviction
	 Nichols v. United States, 114 S. Ct. 1921 (1994): 1993 Term, p. 31-21, sec. 31.6285.


	31.6289  Repeater statute and its sentence enhancing provisions not applicable to sentence imposed for contempt
	 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 (Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627.


	31.629  Other matters (cont'd)
	31.6291  Requirement that conviction precede subsequent offense
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 92, sec. 6.451.

	31.6292  Meaning of phrase "convicted of a misdemeanor on three separate occasions"
	 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 (1992): 1991 Term, p. 9-19, sec. 9.4519C.
	 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 (1984): 1983 Term, p. 142, sec. 6.452.
	 State v. Koeppen, 195 Wis. 2d 117, 536 N.W.2d 386 (Ct. App. 1995): 1995 Term, p. 31-13, sec. 31.6234.

	31.6293  Collateral attack on prior convictions
	31.62931  In general
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 Term, p. 31-25, sec. 31.6921.
	 State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 2001 Term WSC-205, at ¶34.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): at footnote 6 of decision.
	 State v. Gudgeon, 2006 WI App 143, 295 Wis. 2d 189, 720 N.W.2d 114, at ¶6-17.
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶1-17.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 31-11, sec. 31.62322.
	 State v. Madison, 120 Wis. 2d 150, 353 N.W.2d 835 (Ct. App. 1984): 1984 Term, p. 207, sec. 12.7645.

	31.62932  On basis of lack of counsel at proceeding resulting in conviction: in general
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶1-37.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.

	31.62933  On basis of lack of counsel at proceeding resulting in conviction:  burden of proof
	 For cases dealing with this subject, see sec. 12.7525.

	31.62934  On basis that plea, pursuant to which conviction was entered, was not knowingly, intelligently, and voluntarily entered
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.

	31.62935  On basis of ineffective assistance of counsel
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.

	31.62936  When defendant has stipulated to prior conviction, collateral attack on it is not permitted
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 31-11, sec. 31.62322.


	31.6294  Prior "conviction" occurs upon finding of guilt or entry and acceptance of guilty plea
	31.62941  In general
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶16.
	 State v. Watson, 2002 WI App 247, 257 Wis. 2d 679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶9-14.
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.
	 State v. Trudeau, 157 Wis. 2d 51, 458 N.W.2d 383 (Ct. App. 1990): 1990 Term, p. 9-16, sec. 9.4511.
	 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 (Ct. App. 1989): 1989 Term, p. 9-16, sec. 9.4512.

	31.62942  Subsequent entry of judgment of conviction after commission of present offense for which state is attempting to enhance punishment does not mean that "conviction" did not occur before commission of present offense
	 State v. Watson, 2002 WI App 247, 257 Wis. 2d 679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶9-14.

	31.62943  When judgment of conviction entered, date of that judgment, not date of finding of guilt, is critical date for determining compliance with five-year period
	 State v. Watson, 2002 WI App 247, 257 Wis. 2d 679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶12.
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.
	 State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct. App. 1994): 1993 Term, p. 31-14, sec. 31.6224.


	31.6295  Appellate review of repeater issues
	31.62951  In general
	 State v. Kashney, 2008 WI App 164, 314 Wis. 2d 623, 761 N.W.2d 672, at ¶7.
	 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 638 N.W.2d 897, 2001 Term WCA-189, at ¶5.
	 State v. Zimmerman, 185 Wis. 2d 549, 518 N.W.2d 303 (Ct. App. 1994): 1993 Term, p. 31-17, sec. 31.6231.

	31.62952  Whether repeater allegation in charging document was sufficient
	 State v. Fields, 2001 WI App 297, 249 Wis. 2d 292, 638 N.W.2d 897, 2001 Term WCA-189, at ¶5.

	31.62953  Whether state adequately proved that defendant was a repeater
	 State v. Watson, 2002 WI App 247, 257 Wis. 2d 679, 653 N.W.2d 520, 2002 Term WCA-103, at ¶3.


	31.6296  Other matters
	31.62961  Rule forbidding raising of issue on sec. 974.06 motion that was not raised in earlier attack on conviction (i.e., motion for new trial, direct appeal, earlier sec. 974.06 motion) does not apply to postconviction motion attacking sufficiency of (1) state's proof of defendant's repeater status or (2) defendant's admission of repeater status
	 For cases dealing with this subject, see sec. 10.2471.

	31.62962  When state alleges habitual criminality penalty enhancer in complaint, but alleges persistent repeater penalty enhancer in information, it has abandoned habitual criminality penalty enhancer
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612.

	31.62963  Not necessary to allege repeater status in information, so long as allegation made in complaint
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612.

	31.62964  Criminal conviction in cases in which defendant was waived from juvenile court into adult court may be used as basis for a repeater allegation
	 State v. Kastner, 156 Wis. 2d 371, 457 N.W.2d 331 (Ct. App. 1990): 1989 Term, p. 9-18, sec. 9.4517.

	31.62965  Constitutionality of using prior conviction to create repeater status when prior conviction occurred before statute was enacted that authorized its use to create repeater status
	 State v. Schuman, 186 Wis. 2d 213, 520 N.W.2d 107 (Ct. App. 1994): 1994 Term, p. 30-6, sec. 30.9221.

	31.62966  This penalty enhancer does not apply to crime of escape: does it apply to solicitation to commit escape?
	 State v. Divanovic, 200 Wis. 2d 210, 546 N.W.2d 501 (Ct. App. 1996): 1995 Term, p. 8-18, sec. 8.8115.

	31.62967  Need for jury determination whether defendant is repeater
	 For cases dealing with this subject, see sec. 26.4493.




	31.63  For Habitual Criminality Under State Persistent Repeater Statute Based On Two Or More Prior Convictions Of "Serious Felony" ("Three Strikes" Provision)
	31.631  Constitutionality of this penalty enhancer
	31.6311  In general
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶16-18.
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.

	31.6312  Consistency of this penalty enhancer with Eighth Amendment's prohibition on cruel and unusual punishments
	 Ewing v. California, 123 S. Ct. 1179 (2003), 2002 Term USSC-14.
	 Lockyer v. Andrade, 123 S. Ct. 1166 (2002), 2003 Term USSC-13.
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶29.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶30-37.
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶16-18.

	31.6313  Consistency of this penalty enhancer with right to equal protection
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶29.


	31.632  Operation of this penalty enhancer in general
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶16-17.

	31.633  Meaning of phrase "convicted of a serious felony on two or more separate occasions"
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.

	31.634  Meaning of "serious felony"
	31.6341  In general
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶24.

	31.6342  Crime under federal law or law of any other state that is "comparable" to Wisconsin crime specified as "serious felony" in persistent repeater statute
	31.63421  General principles for determining whether crime in other jurisdiction constitutes "comparable" crime
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15-24.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶23-27.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.

	31.63422  Requirement that court determine whether crime is "comparable" even though defendant admits conviction of crime and that it is "comparable"
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶13-14.

	31.63423  Particular offenses as "comparable" crime: Alabama's "assault with intent to murder" is comparable to Wisconsin's attempted first-degree intentional homicide
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶23-27.

	31.63424  Particular offenses as "comparable" crimes: Illinois' "second degree murder" is comparable to Wisconsin crimes specified in persistent repeater statute
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15-24.

	31.63425  Standard of proof that crime is "comparable"
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶51, 53, 59.

	31.63426  Who must make determination that crime is "comparable": court or jury?
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶56-59.



	31.635  Required temporal relationship between other crimes and between other crimes and present crime
	31.6351  Requirement that conviction of at least one other prior crime occurred before commission of at least one other prior crime
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶33-45.

	31.6352  Requirement that conviction of two prior offenses occurred before commission of present offense
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶40-42.


	31.636  Proving prior convictions of serious felony
	31.6361  Manner or method of proving prior convictions
	31.63611  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶51-54.

	31.63612  By defendant's entry of guilty or no contest plea to charging document alleging prior conviction
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶11.

	31.63613  By submission of official document
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶51-52.

	31.63614  By defendant's admission
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶53.


	31.6362  Standard of proof
	31.63621  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶51, 53.

	31.63622  When question is whether prior conviction in another jurisdiction is "comparable" to Wisconsin crime specified as "serious felony" in persistent repeater statute
	 For cases dealing with this subject, see sec. 31.63425.

	31.63623  What may trial court consider in determining whether prior convictions of serious felony have been proved
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶58.



	31.637  Amending charging document regarding persistent repeater allegations
	31.6371  By amending charging document with respect to basis for repeater allegation, e.g., by substituting new conviction(s) not originally alleged in place of convictions originally alleged
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶49-50.

	31.6372  May amendment be made after jury trial?
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶50.


	31.638  Collateral attack on prior conviction(s)
	31.6381  In general
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.

	31.6382  On basis of lack of counsel at proceeding resulting in conviction
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.
	 State v. Ernst, 2005 WI 107, 283 Wis. 2d 300, 699 N.W.2d 92, at ¶1-37.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.

	31.6383  On basis that plea, pursuant to which conviction was entered, was not knowingly, intelligently, and voluntarily entered
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶28-30.

	31.6384  On basis of ineffective assistance of counsel
	 Daniels v. United States, 121 S. Ct. 1578 (2001), 2000 Term USSC-17.
	 Lackawanna County District Attorney v. Coss, 121 S. Ct. 1567 (2001), 2000 Term USSC-16.


	31.639  Other matters
	31.6391  Need to identify specific prior serious felonies in charging document
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612.

	31.6392  When state alleges one repeater allegation in complaint, but identifies different repeater allegation in information, state has abandoned the complaint's repeater allegation
	 State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999): 1999 Term, p. 14-19, sec. 14.3612.



	31.64  For Habitual Criminality Under State Persistent Repeater Statute Based On Prior Conviction Of "Serious Child Sex Offense" ("Two Strikes" Provision)
	31.641  Constitutionality of this penalty enhancer
	31.6411  In general
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶1-36.
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶16-18.
	 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 668 N.W.2d 823, at ¶20-21.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶1-26.

	31.6412  Consistency of this penalty enhancer with substantive due process
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶1-36.
	 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 668 N.W.2d 823, at ¶20-21.

	31.6413  Consistency of this penalty enhancer with equal protection
	 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 668 N.W.2d 823, at ¶20-21.

	31.6414  Consistency of this penalty enhancer with Eighth Amendment's prohibition on cruel and unusual punishments
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶16-18.


	31.642  Operation of this penalty enhancer in general
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶18, 25.
	 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 668 N.W.2d 823, at ¶14.

	31.643  Meaning of "serious child six offense"
	31.6431  In general
	 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 668 N.W.2d 823, at ¶14.

	31.6432  Crime at any time under federal law or law of any other state or, prior to July 16, 1998, under the law of this state that is "comparable" to Wisconsin crime specified as "serious child sex offense" in persistent repeater statute
	31.64321  General principles for determining whether crime constitutes "comparable" crime
	 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 668 N.W.2d 823, at ¶18.

	31.64322  Particular offense as "comparable" crime:  former first degree sexual assault of a child under Wis. Stat. § 940.225(1)(d) is comparable to present first degree sexual assault of a child under Wis. Stat. § 948.02(1)
	 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 668 N.W.2d 823, at ¶13-19.




	31.65  For Use Of Dangerous Weapon
	31.651  Effect of this penalty enhancer on substantive offense
	31.6511  In general
	 State v. Avila, 192 Wis. 2d 870, 535 N.W.2d 440 (1995): 1994 Term, p. 31-11, sec. 31.655.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 31-10, sec. 31.6531.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 (1984): 1984 Term, p. 126, sec. 6.4511.
	 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 (Ct. App. 1991): 1991 Term, p. 9-17, sec. 9.4518.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121.

	31.6512  When this penalty enhancer charged, it becomes element of substantive offense that must be proved at trial beyond a reasonable doubt
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶55.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 31-10, sec. 31-6531.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.
	 State v. Pernell, 165 Wis. 2d 651, 478 N.W.2d 297 (Ct. App. 1991): 1991 Term, p. 9-23, sec. 9.4532.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121.

	31.6513  Does not convert misdemeanor to felony when total sentence exceeds one year
	 State v. Denter, 121 Wis. 2d 118, 357 N.W.2d 555 (1984): 1984 Term, p. 127, sec. 6.4521.


	31.652  Constitutionality of imposing mandatory minimum sentence based on defendant's use of weapon when use of weapon not proved beyond a reasonable doubt to a jury
	 For cases dealing with this subject, see sec. 9.465.

	31.653  Elements of this penalty enhancer
	31.6531  Requires showing of nexus between possession of weapon and commission of substantive offense
	31.65311  Requirement of showing in general
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶31.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 31-10, sec. 31.6531.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶32-39.
	 State v. Page, 2000 WI App 267, 240 Wis. 2d 276, 622 N.W.2d 285, 2000 Term WCA-128, at ¶1-16.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 34-1, sec. 34.22113.
	 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 (Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512.

	31.65312  Nature of required showing
	 State v. Page, 2000 WI App 267, 240 Wis. 2d 276, 622 N.W.2d 285, 2000 Term WCA-128, at ¶10-13.

	31.65313  Sufficiency of evidence to make required showing
	 State v. Page, 2000 WI App 267, 240 Wis. 2d 276, 622 N.W.2d 285, 2000 Term WCA-128, at ¶14-16.

	31.65314  Retroactivity of nexus requirement
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 (Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512.

	31.65315  Nexus requirement applies to cases of actual possession as well as cases of constructive possession
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.

	31.65316  Nexus requirement does not apply to aggravated burglary (unarmed, but arms himself)
	 For cases dealing with this subject, see sec. 34.22213.

	31.65317  Nexus requirement only applies to "possession" alternative, not to "use" or "threat" alternatives
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶32.

	31.65318  Effect of failure to give nexus instruction when required:  error may be harmless
	 State v. Gordon, 2003 WI 69, 262 Wis. 2d 380, 663 N.W.2d 765, at ¶31-42.


	31.6532  Possession
	31.65321  Includes both actual and constructive possession
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 31-10, sec. 31.6531.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.


	31.6533  Dangerous weapon
	31.65331  Definition of "dangerous weapon"
	 For cases dealing with this subject, see sec. 31.5211.

	31.65332  May include automobile
	 For cases dealing with this subject, see sec. 31.6592.



	31.654  Instructing on this penalty enhancer
	31.6541  In general
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 31-10, sec. 31.6531.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.

	31.6542  It is error to instruct jury that "dangerous weapon means a baseball bat"
	 State v. Tomlinson, 2002 WI 91, 254 Wis. 2d 502, 648 N.W.2d 367, 2001 Term WSC-232, at ¶53-65.

	31.6543  Effect of failure to give nexus instruction when required:  error may be harmless
	 For cases dealing with this subject, see sec. 31.65318.


	31.655  Sufficiency of evidence to prove the existence of this penalty enhancer
	31.6551  Sufficiency to show that device wielded by defendant was designed as a weapon
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 19-4, sec. 19.22.

	31.6552  Sufficiency to show required nexus between possession of weapon and commission of substantive offense
	 For cases dealing with this subject, see sec. 31.65313.


	31.656  When determination of this penalty enhancer taken from jury, personal waiver of right to jury trial by defendant required
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.

	31.657  Penalty enhancer may be invoked when robbery is committed while possessing a weapon
	 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 9-12, sec. 9.4521.

	31.658  Need for new trial and/or resentencing when jury misinstructed on this penalty enhancer but judge has not used it to increase sentence beyond that provided for underlying substantive offense
	 State v. Avila, 192 Wis. 2d 870, 535 N.W.2d 440 (1995): 1994 Term, p. 31-11, sec. 31.655.
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 31-10, sec. 31.6531.

	31.659  Other matters
	31.6591  Applicability of harmless-error rule to faulty instruction on this penalty enhancer
	31.65911  In general
	 State v. Avila, 192 Wis. 2d 870, 532 N.W.2d 423 (1995): 1994 Term, p. 31-10, sec. 31.6531.

	31.65912  When instruction lacks required "nexus" element
	 For cases dealing with this subject, see sec. 31.65318.


	31.6592  For purposes of this penalty enhancer, automobile may be dangerous weapon where circumstances are egregious
	 State v. Bidwell, 200 Wis. 2d 200, 546 N.W.2d 507 (Ct. App. 1996): 1995 Term, p. 31-4, sec. 31.5212.

	31.6593  Fact that court has allocated, to underlying offense, portion of sentence that is less than maximum for that offense does not invalidate portion of sentence attributed to penalty enhancer if total sentence, including portion attributed to penalty enhancer, exceeds maximum possible for underlying offense
	 State v. Kleven, 2005 WI App 66, 280 Wis. 2d 468, 696 N.W.2d 226, at ¶9-15.



	31.66  Violent Crime In School Zone
	31.661  Constitutionality of this penalty enhancer
	31.6611  Consistency with equal protection
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶75-89.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶18-29.

	31.6612  Consistency with due process
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶75-89.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶18-29.



	31.67  For Concealing Identity
	31.671  In general
	 For cases dealing with the offense of concealing identity that formerly was one of the crimes against government and its administration, see sec. 35.53.

	31.672  Liability of aider and abettor or coconspirator for this penalty enhancer when principal masked
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 156, sec. 11.7232.

	31.673  Effect of this penalty enhancer on substantive offense
	31.6731  In general
	31.6732  When this penalty enhancer charged, it becomes element of substantive offense that must be proved at trial beyond reasonable doubt
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.



	31.68  For Intentionally Selecting Victim Because Of Victim's Race, Religion, Etc.
	31.681  Constitutionality of this penalty enhancer
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.
	 R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992): 1991 Term, p. 38-3, sec. 38.311.
	 State v. Welda, 2009 WI 35, 317 Wis. 2d 87, 765 N.W.2d 555, at ¶1-9.
	 State v. Mitchell, 178 Wis. 2d 597, 504 N.W.2d 610 (1993): 1993 Term, p. 31-25, sec. 31.681.
	 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 (1992): 1991 Term, p. 9-20, sec. 9.4521.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.


	31.69  For Other Factors
	31.691  For Committing Second Or Subsequent Offenses Under State Controlled Substances Law
	 For cases dealing with this subject, see sec. 36.184.

	31.692  For committing controlled substances offense within 1,000 feet of school premises or other designated building, object, or place
	 For cases dealing with this subject, see sec. 36.183.

	31.693  Assault or battery in secured juvenile correctional facility
	31.6931  Constitutionality of this penalty enhancer
	 State v. Martin, 191 Wis. 2d 647, 530 N.W.2d 420 (Ct. App. 1995): 1994 Term, p. 42-3, sec. 42.112.


	31.694  For having three prior convictions for violent felony or serious drug offense (federal  penalty enhancer for those convicted of felon in possession of firearm) (18 U.S.C. § 924(e))
	31.6941  Determining whether defendant has been "convicted" of violent felony
	31.69411  Where conviction resulted from jury trial
	 Shepard v. United States, 125 S. Ct. 1254 (2005).

	31.69412  Where conviction resulted from trial to court
	 Shepard v. United States, 125 S. Ct. 1254 (2005).

	31.69413  Where conviction resulted from guilty or no-contest plea
	 Shepard v. United States, 125 S. Ct. 1254 (2005).


	31.6942  Meaning of "burglary" in definition of "violent felony"
	 United States v. Rodriquez, 128 S. Ct. 1783 (2008).
	 Begay v. United States, 128 S. Ct. 1581 (2008).
	 Shepard v. United States, 125 S. Ct. 1254 (2005).
	 Taylor v. United States, 110 S. Ct. 2143 (1990): 1989 Term, p. 9-19, sec. 9.4521.

	31.6943  Meaning of phrase "or otherwise involves conduct that presents a serious potential risk of physical injury to another" in definition of "violent felony"
	31.69431  In general
	 Chambers v. United States, 129 S. Ct. 687 (2009).
	 Begay v. United States, 128 S. Ct. 1581 (2008).
	 James v. United States, 127 S. Ct. 2968 (2007).

	31.69432  Attempted burglary, as defined by Florida law, is "violent felony" under this phrase
	 Begay v. United States, 128 S. Ct. 1581 (2008).
	 James v. United States, 127 S. Ct. 2968 (2007).

	31.69433  Driving under influence of intoxicant is not "violent felony" under this phrase
	 Begay v. United States, 128 S. Ct. 1581 (2008).

	31.69434  Failure to report for penal confinement is not "violent felony" under this phrase
	 Chambers v. United States, 129 S. Ct. 687 (2009).


	31.6944  Exclusion of "any conviction which has been expunged, or set aside or for which a person has been pardoned or has had civil rights restored"
	31.69441  In general
	31.69442  "Civil rights restored" exemption does not encompass, and therefore does not remove from 18 U.S.C. § 924(e)'s reach, state-court convictions that at no time deprived offender of civil rights (e.g., misdemeanor convictions in Wisconsin)
	 Logan v. United States, 128 S. Ct. 475 (2007).


	31.6945  Collateral attack on prior conviction not permitted except for denial of right to counsel
	 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 Term, p. 31-25, sec. 31.6921.

	31.6946  Meaning of "serious drug offense"
	31.69461  State drug-trafficking conviction qualifies as "serious drug offense" if "maximum term of imprisonment of ten years or more is prescribed by law" for "offense":  "maximum term of imprisonment . . . prescribed by law" must be determined by taking recidivist enhancements into account
	 United States v. Rodriquez, 128 S. Ct. 1783 (2008).



	31.695  For using or carrying a firearm during and in relation to crime of violence or a drug trafficking crime (federal penalty enhancer)  (18 U.S.C. § 924(c))
	31.6951  Meaning of terms used in creating this penalty enhancer
	31.69511  Meaning of "second or subsequent conviction under this subsection"
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 Deal v. United States, 113 S. Ct. 1993 (1993): 1992 Term, p. 31-8, sec. 31.671.

	31.69512  Meaning of "uses . . . a firearm"
	 Watson v. United States, 128 S. Ct. 579 (2007).
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 Term, p. 31-17, sec. 31.6921.
	 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 Term, p. 31-9, sec. 31.672.

	31.69513  Meaning of "carry" a firearm
	 Muscarello v. United States, 118 S. Ct. 1911 (1998): 1997 Term, p. 31-12, sec. 31.6912.

	31.69514  Meaning of "use" of a firearm
	 Begay v. United States, 128 S. Ct. 1581 (2008).
	 Muscarello v. United States, 118 S. Ct. 1911 (1998): 1997 Term, p. 31.12, sec. 31.6912.

	31.69515  Meaning of "in relation to" a violent crime or a drug trafficking crime
	 Dean v. United States, 129 S. Ct. 1849 (2009).
	 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 Term, p. 31-9, sec. 31.672.


	31.6952  Factors that increase mandatory minimum punishment provided for by this penalty enhancer are not elements of crime that need to be proved beyond reasonable doubt to jury
	 Harris v. United States, 122 S. Ct. 2406 (2002), 2001 Term USSC-19.

	31.6953  Requirement that sentence not run concurrently with any other term of imprisonment applies to both federal and state terms of imprisonment
	 United States v. Gonzales, 117 S. Ct. 1032 (1997): 1996 Term, p. 31-15, sec. 31.6611.

	31.6954  Proper venue for charging this penalty enhancer: may be charged in any venue appropriate for the underlying crime of violence, even though use of firearm did not occur in that venue
	 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 (1999): 1998 Term, p. 31-10, sec. 31.6951.

	31.6955  This penalty enhancer constitutes separate and distinct offense
	 Castillo v. United States, 120 S. Ct. 2090 (2000): 1999 Term, p. 31-17, sec. 31.6911.

	31.6956  That firearm was machinegun, which increases penalty for this offense, is element of offense, not sentencing factor
	 Castillo v. United States, 120 S. Ct. 2090 (2000): 1999 Term, p. 31-17, sec. 31.6912.

	31.6957  Provision that increases mandatory minimum sentence "if the firearm is discharged"
	31.69571  In general
	 Dean v. United States, 129 S. Ct. 1849 (2009).

	31.69572  Does not create element of offense that needs to be proved beyond reasonable doubt to jury
	 For cases dealing with this subject, see sec. 31.6952.

	31.69573  Does not require that discharge be intentional; provision applies when firearm discharges accidentally
	 Dean v. United States, 129 S. Ct. 1849 (2009).


	31.6958  Provision that increases mandatory minimum sentence "if the firearm is brandished"
	31.69581  In general
	 Dean v. United States, 129 S. Ct. 1849 (2009).

	31.69582  Does not create element of offense that needs to be proved beyond reasonable doubt to jury
	 For cases dealing with this subject, see sec. 31.6952.

	31.69583  Requires that brandishment be intentional
	 Dean v. United States, 129 S. Ct. 1849 (2009).



	31.696  For using fire or explosive to commit felony, or carrying explosive during commission of felony (18 U.S.C. § 844(4))
	31.6961  "During" simply denotes temporal link; it does not require that carrying of explosive be related to commission of felony
	 United States v. Ressam, 128 S. Ct. 1858 (2008).


	31.697  For conviction of firearms possessor with three previous convictions as provided in federal armed career criminal act
	31.698  For committing second or subsequent traffic offenses
	 For cases dealing with this subject, see sec. 37.1551.

	31.699  For Use Of Bullet Proof Garment


	31.7  Other Matters Relating To Criminal Liability
	31.71  Criminal Conduct Or Contributory Or Other Negligence Of Victim Is No Defense
	31.711  Criminal conduct of victim
	31.712  Contributory negligence of victim
	31.7121  In general
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 (1979): 1978 Term, p. 128, sec. 11.952.
	 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 (Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152.

	31.7122  Propriety of instruction that contributory negligence of victim is no defense when, in criminal prosecution for drunk driving causing injury or death, defendant raises defense that death or injury would have occurred even in absence of intoxication
	 For cases dealing with this subject, see sec. 32.73511.

	31.7123  Propriety of instruction that contributory negligence of victim is no defense when issue is raised whether defendant's conduct was proximate cause of injury
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 31-17, sec. 31.712.


	31.713  Other negligence of victim
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.


	31.72  Causation
	31.721  In general
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶17-18.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶24-27.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.

	31.722  Intervening cause
	31.7221  In general
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.

	31.7222  Contributory negligence of victim may constitute intervening cause
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.

	31.7223  Medical malpractice as intervening cause
	 For cases dealing with this subject, see sec. 31.723.


	31.723  Effect of medical malpractice that contributes to victim's death
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.

	31.724  Defendant's act must have been "substantial factor" in causing proscribed result (e.g., death)
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶24-27.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.

	31.725  Flight to escape threatened injury is reasonably foreseeable and thus person threatening injury becomes liable for harm suffered by fleeing victim
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.

	31.726  Need for expert testimony to establish causal relationship between defendant's conduct and harm (e.g., death) done to victim
	 For cases dealing with this subject, see sec. 19.5752.

	31.727  Instructing on causation
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶24-27.

	31.728  When statute creating crime speaks of defendant's conduct as "result[ing] in" harm or harm "as a result" of defendant's conduct
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶24-27.


	31.73  Determining Appropriate Unit Of Prosecution
	31.731  In general
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶56-57.
	 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 329 (1998): 1997 Term, p. 35-10, sec. 35.4221.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 (1992): 1992 Term, p. 33-10, sec. 33.7111.
	 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 (1985): 1985 Term, p. 183, sec. 12.531.
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 196, sec. 12.611.
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 136, sec. 12.5151.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 133, sec. 12.3172.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 58, sec. 4.61.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 144, sec. 11.271.
	 State v. Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 (1980): 1979 Term, p. 145, sec. 11.313.
	 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 582, 770 N.W.2d 744, at ¶11-12.
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶20.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶45-46.
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶7.
	 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 (Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121.
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.
	 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 38.6231.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 31-11, sec. 31.732.
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, sec. 33.2141.
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111.
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 33-3, sec. 33.2151.
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 6-3, sec. 6.171.
	 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 (Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211.
	 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 (Ct. App. 1987): 1987 Term, p. 6-4, sec. 6.171.
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 194, sec. 12.561.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611.
	 For cases dealing with multiplicity in the complaint or information, see sec. 6.171.
	 For cases dealing with the question whether a charge is multiplicitous because it has separated into multiple counts what is actually a single unit of prosecution, see sec. 6.171.

	31.732  Determining appropriate unit of prosecution with respect to particular offense
	 For cases dealing with the determination of the appropriate unit of prosecution for a particular offense, see that offense in chapters 32 to 38.

	31.733  Determining number of drug offenses when controlled substance possessed on different occasions is from same cache
	 For cases dealing with this subject, see sec. 36.1921.

	31.734  When multiple victims involved
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 144, sec. 11.271.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, sec. 33.2141.
	 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 (Ct. App. 1988): 1988 Term, p. 31-5, sec. 31.712.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 166, sec. 12.1722.

	31.735  When continuing offense charged
	 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 38.6231.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 31-11, sec. 31.732.

	31.736  No need to remand for resentencing when improper multiple charges have resulted in concurrent sentences
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 194, sec. 12.561.

	31.737  Effect of legislature's creation of gradations in penalty structure for ongoing offense
	 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 38.6231.


	31.74  Common Law Rules And Crimes
	31.741  Common law rules preserved
	31.7411  General principles
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶9-10, 15.
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 31-4, sec. 31.72.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 34-1, sec. 34.212.
	 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 (Ct. App. 1986): 1986 Term, p. 12, sec. 1.4252.
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 166, sec. 12.173.

	31.7412  Particular common law rules
	31.74121  Common right to resist unlawful arrest
	 For cases dealing with this subject, see sec. 40.9981.

	31.74122  Year-and-a-day rule applicable in murder prosecutions
	 For cases dealing with this subject, see sec. 31.79732.



	31.742  Court's authority to modify or abrogate common law rules
	31.7421  In general
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶16-28.

	31.7422  In face of Legislature's failure to modify or abrogate rule
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶22-28.

	31.7423  Particular common law rules
	31.74231  Year-and-a-day rule
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶16-28.


	31.7424  Determining whether modification or abrogation of rule should be retroactive or prospective only
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶38-64.


	31.743  Abrogation of particular common law rules
	31.7431  Common right to resist unlawful arrest
	 For cases dealing with this subject, see sec. 40.9982.

	31.7432  Year-and-a-day rule
	 For cases dealing with this subject, see sec. 31.79735.


	31.744  Common law crimes abolished

	31.75  Criminal Liability For Omissions
	31.751  In general
	 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986): 1985 Term, p. 176, sec. 12.3361.
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 32-7, sec. 32.312.

	31.752  Duty of parent to child
	 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986): 1985 Term, p. 176, sec. 12.3361.

	31.753  If state intends to rely on omissions theory of liability in charging physical abuse of child, it must charge failing to act to prevent bodily harm under Wis. Stat. § 948.03(4)
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311.

	31.754  Crime involving failure to act is committed at place where act is required to be performed
	 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 (Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312.


	31.76  Strict Liability
	31.761  In general
	 Dean v. United States, 129 S. Ct. 1849 (2009).
	 Staples v. United States, 114 S. Ct. 1793 (1994): 1993 Term, p. 38-19, sec. 38.8811.
	 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 1747 (1994): 1993 Term, p. 47-9, sec. 47.8421.
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶21, 26, 44.
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶27-34.
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶19.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 37-1, sec. 37.2112.
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 230, sec. 12.7211 and p. 231, sec. 12.7212.
	 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 (1985): 1984 Term, p. 208, sec. 12.7911.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶37.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶30-38.
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 34-3, sec. 34.5112.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 38.8711.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 131, sec. 12.311.

	31.762  Constitutional limitations on creation of strict liability offense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶42-50.
	 For cases dealing with due process limitations on the creation of and punishment for strict liability criminal offense, see secs. 22.22 and 22.613.

	31.763  Determining whether scienter or intent is element of offense when statute is silent on scienter or intent
	31.7631  In general
	 Dean v. United States, 129 S. Ct. 1849 (2009).
	 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 Term, p. 31-2, sec. 31.311.
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶21, 29.
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶27-34.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 37-1, sec. 37.2112.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶30-38.
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.

	31.7632  Inclusion of mental state in one section of statute but omission from another section indicates legislative intent to exclude mental state from latter section
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶22.
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶30.

	31.7633  Fact that severe criminal penalty is imposed for offense does not necessarily mean that offense is not strict liability offense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶29.


	31.764  Decriminalizing penalties alone is insufficient to manifest legislative intent that statute which previously had been construed to require scienter be applied as one of strict liability
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 37-1, sec. 37.2112.

	31.765  Appellate review of question whether statute imposes strict liability
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶27.

	31.766  Concern about infliction of substantial punishment on person innocent of any intentional or negligent wrongdoing, which often animates court's rejection of strict liability and finding that intent or knowledge is element of offense, does not support claim that in multiple-element offense, knowledge or intent is required with respect to each element
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶8.


	31.77  Determining What Constitutes Element Of Offense That Must Be Submitted To Jury And Proved Beyond A Reasonable Doubt
	31.771  In general
	 United States v. Hayes, 129 S. Ct. 1079 (2009).
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Blakely v. Washington, 124 S. Ct. 2531 (2004).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term USSC-24.
	 United States v. Cotton, 122 S. Ct. 1781 (2002), 2001 Term USSC-13.
	 Apprendi v. New Jersey, 120 S. Ct. 2348 (2000): 1999 Term, p. 31-23, sec. 31.773.
	 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 Term, p. 31-2, sec. 31.311.
	 Castillo v. United States, 120 S. Ct. 2090 (2000): 1999 Term, p. 31-17, sec. 31.6912.
	 Richardson v. United States, 119 S. Ct. 1707 (1999): 1998 Term, p. 35-6, sec. 35.921.
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 31-14, sec. 31.7913.
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶21-22.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶10-16, 20, 23.
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶44.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 21.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶15-24.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶16.
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶21.
	 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶8-12.

	31.772  To determine elements of offense, one must look to statute proscribing that offense
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶22.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶18.
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.
	 For cases recognizing principle that determining elements of offense is not matter of constitutional law, but rather matter of legislative mandate, see sec. 31.7794.

	31.773  Factor unrelated to facts and circumstances of present offense (e.g., prior conviction) that enhances punishment for particular offender is not necessarily element of offense
	 Blakely v. Washington, 124 S. Ct. 2531 (2004).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
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	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.
	 For cases dealing generally with the effect of a penalty enhancer on the substantive offense, i.e., whether penalty enhancer becomes element of offense that must be proved at trial beyond a reasonable doubt, see secs. 31.6111 and 31.6112.

	31.774  Factor relating to facts or circumstances of present offense (e.g., death or great bodily harm resulting from offense) that increases maximum penalty for the offense may, as constitutional matter, be necessary element of offense
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Blakely v. Washington, 124 S. Ct. 2531 (2004).
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	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶44.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 21.

	31.775  Factor relating to facts and circumstances of present offense that establishes or increases mandatory minimum penalty for offense is not necessary element of offense
	 Blakely v. Washington, 124 S. Ct. 2531 (2004).
	 Harris v. United States, 122 S. Ct. 2406 (2002), 2001 Term USSC-19.

	31.776  When statute creating offense provides that it does not apply to certain constitutionally protected conduct, fact that conduct is not constitutionally protected does not become element of offense that state must prove
	 For cases dealing with this subject, see sec. 31.7987.

	31.777  For purposes of "continuing series of violations" that are part of a continuing criminal enterprise, each of the "violations" that make up that "continuing series" are individual elements of offense
	 Richardson v. United States, 119 S. Ct. 1707 (1999): 1998 Term, p. 35-6, sec. 35.921.

	31.778  Other matters
	31.7781  Determining whether particular matter (e.g., use of firearm or other penalty enhancer relating to circumstances of offense) constitutes element of offense or sentencing factor
	 Castillo v. United States, 120 S. Ct. 2090 (2000): 1999 Term, p. 31-17, sec. 31.6912.
	 State v. Harvey, 2001 WI App 59, 242 Wis. 2d 189, 625 N.W.2d 892, 2000 Term WCA-231, at ¶14.

	31.7782  Manner of participation in crime (i.e., theory of party-to-crime liability) is not element of offense
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶16.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.

	31.7783  Fact that matter set out in statute describing offense presents legal question (e.g., whether statement was material, whether court issuing order defendant violated had jurisdiction, etc.) does not prevent it from being element of offense when mixed question of fact and law is presented
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶11.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶8-9.

	31.7784  When matter set out in statute describing offense presents pure question of law not requiring resolution of factual issue(s), it is not element of offense, but rather matter to be resolved by court
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶10-16, 20, 23.

	31.7785  Determining elements of offense presents question of law that appellate court reviews de novo
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶18.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶13.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶5.

	31.7786  Aggravating factor whose presence authorizes imposition of death penalty is functional element of offense that must be submitted to jury and proved beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 9.51831.

	31.7787  Need for jury determination, and proof beyond a reasonable doubt, of aggravating circumstance that permits imposition of sentence outside of standard sentencing range prescribed for offense
	31.77871  Need for jury determination
	 For cases dealing with this subject, see sec. 26.4493.

	31.77872  Need for proof beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 30.3132.


	31.7788  Need for jury determination, and proof beyond a reasonable doubt, of any fact, other than fact of prior conviction, that increases penalty for crime beyond prescribed statutory maximum or that is necessary to support sentence exceeding maximum authorized by facts established by plea of guilty or jury verdict
	31.77881  Need for jury determination
	 For cases dealing with this subject, see sec. 26.44.

	31.77882  Need for proof beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 30.313.


	31.7789  Elements generally relate to "conduct" prohibited
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶14, 16.


	31.779  Other matters (cont'd)
	31.7791  Determining whether valuation is element of offense or sentencing factor
	 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 Term, p. 31-2, sec. 31.311.

	31.7792  Harmless error
	31.77921  Applicability of harmless error rule to instruction that relieves state of proving each element beyond a reasonable doubt because it misstates, omits, or is otherwise deficient with regard to, particular element
	 For cases dealing with this subject, see sec. 11.7361.

	31.77922  Applicability of harmless error rule when court fails to require jury to find, beyond a reasonable doubt, fact that increases penalty for crime beyond prescribed statutory maximum, i.e., fact that permits imposition of sentence outside of standard range prescribed for offense
	 For cases dealing with this subject, see sec. 11.7395.


	31.7793  Apprendi decision does not create constitutional test for determining what elements of particular offense are; rather, it sets out test for determining what facts must be determined by jury and proved beyond reasonable doubt, whether or not those facts are elements of offense
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶17.

	31.7794  Determining elements of offense is not matter of constitutional law, but rather matter of legislative mandate
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶21.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶18.
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	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶21.



	31.78  Liability Of Corporation And Corporate Officers
	31.781  Liability of corporation
	31.7811  In general
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.
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	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.
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	31.7821  In general
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	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241.



	31.79  Other Matters
	31.791  Conviction as party to crime after person who directly committed it has been acquitted, or has been convicted of lesser offense
	 For cases dealing with this subject, see sec. 31.281.

	31.792  Ignorance of law is no defense or excuse
	 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 Term, p. 31-1, sec. 31.132.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶30.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶17.
	 For cases dealing with ignorance of the law as a defense to criminal prosecution, see sec. 40.962.
	 For cases dealing with the presumption that every citizen knows the law, see sec. 31.134.

	31.793  No conviction for both inchoate and completed crime
	31.7931  In general
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶9.
	 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 (1978): 1978 Term, p. 105, sec. 11.131.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.
	 Dumas v. State, 90 Wis. 2d 518, 280 N.W.2d 310 (Ct. App. 1979): 1978 Term, p. 107, sec. 11.161.

	31.7932  Does prohibition on conviction of both inchoate and completed crime prohibit conviction of two inchoate crimes that have the same completed crime as their objective?
	 For cases dealing with this subject, see sec. 31.7988.

	31.7933  Prohibition on conviction of both inchoate crime and completed crime does not prohibit charging both offenses
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶12, 18.


	31.794  Legislature's role in creating crime
	31.7941  Only legislature can create crime
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.

	31.7942  Legislature's power to define crime
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶29.
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶16, 17.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331.

	31.7943  Legislature's power to delegate authority to define crime to executive or administrative agency
	 For cases dealing with this subject, see sec. 31.7984.


	31.795  Alleging and proving time and place of offense
	 For cases dealing with this subject, see secs. 6.142, 6.143, 6.542, 12.25, and 19.22.

	31.796  Continuing offense
	31.7961  General principles
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶7.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶13.
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶8-9.
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	31.79621  In general
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶9.

	31.79622  Misappropriation of personal identifying information or personal identification documents
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶1-18.
	 For cases dealing with this subject, see sec. 34.4121.

	31.79623  Stalking
	 For cases dealing with this subject, see sec. 33.7751.

	31.79624  Welfare fraud
	 For cases dealing with this subject, see sec. 38.81183.


	31.7963  Propriety of charging series of separate acts that violate statute as one continuous offense
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.

	31.7964  Cannot hold defendant accountable for continuing violation beginning on date not alleged in information
	 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 (Ct. App. 1996): 1995 Term, p. 31-22, sec. 31.7923.

	31.7965  Statute of limitations for continuing offense
	 For cases dealing with this subject, see sec. 12.312.

	31.7966  Penalty or punishment for continuing offense
	31.79661  Determining penalty that applies to continuing crime when course of conduct constituting continuing crime commences prior to date of penalty change, but concludes after that date
	 For cases dealing with this subject, see sec. 9.4988.



	31.797  Other matters
	31.7971  Liability for homicide or other harm when victim, after being born alive, dies or suffers proscribed harm as a result of injury inflicted by defendant while victim was fetus
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	31.7972  Jurisdiction of state over crime
	 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 (Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312.
	 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 (Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211.

	31.7973  Year-and-a-day rule applicable in murder prosecutions
	31.79731  In general
	 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 Term USSC-18.
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶1-64.

	31.79732  Rule preserved in Wisconsin by art. XIV, sec. 13, Wis. Const.
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶9-15.

	31.79733  Abrogation of this rule in Wisconsin:  in general
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶16-37.

	31.79734  Abrogation of this rule in Wisconsin:  abrogation of rule is prospective only
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶38-64.

	31.79735  Rule may be abrogated by court and abrogation may be applied to defendant's case without violating ex post facto prohibition or due process
	 Rogers v. Tennessee, 121 S. Ct. 1693 (2001), 2000 Term USSC-18.


	31.7974  Reliance on LaFave's treatise on substantive criminal law in resolving legal issues relating to criminal liability
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶26.

	31.7975  Crime, such as robbery, is not complete until successful escape is made, which means reaching "safe harbor"
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶12.


	31.798  Other matters (cont'd)
	31.7981  Defendant cannot be convicted of nonexistent crime
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.

	31.7982  Victim's negligence is no defense
	 For cases dealing with this subject, see sec. 31.712.

	31.7983  Determining whether single criminal statute defines more than one offense
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 For cases dealing with determining the appropriate unit of prosecution, see sec. 31.73.

	31.7984  Legislature's power to delegate authority to define crime to executive or administrative agency
	 Loving v. United States, 116 S. Ct. 1737 (1996): 1995 Term, p. 30-12, sec. 30.9863.

	31.7985  Vicarious Liability
	 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 (1985): 1984 Term, p. 208, sec. 12.7911.

	31.7986  Prohibition on criminalizing consumption of alcohol beverages
	31.79861  In general
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 33.4141.

	31.79862  Propriety of prosecuting defendant for bail jumping because he violated condition of bail that he not consume alcoholic beverages
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 33.4141.


	31.7987  When statute creating offense provides that it does not apply to certain constitutionally protected conduct, fact that conduct is not constitutionally protected does not become element of offense that state must prove
	 For cases dealing with this subject, see sec. 19.587.

	31.7988  Is conviction of two inchoate crimes, both of which have same completed crime as their objective, permitted?
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶12.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.

	31.7989  Charging of two inchoate crimes, both of which have same completed crime as their objective, is permitted
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶3-21.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.


	31.799  Other matters (cont'd)
	31.7991  Effect of repeal of statute creating criminal liability (Wis. Stat. § 990.04)
	 For cases dealing with this subject, see sec. 45.442.

	31.7992  Statute of limitations
	 For cases dealing with this subject, see sec. 12.3.

	31.7993  When statute refers to victim of described crime in singular, that does not necessarily mean that defendant must knowingly direct his prohibited conduct toward particular individual
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶12.

	31.7994  Prosecutor may charge more general statute proscribing defendant's criminal conduct even though more specific statute exists
	 For cases dealing with this subject, see secs. 12.435 and 45.1412.
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	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 76, sec. 11.2111.
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	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 76, sec. 11.2112.
	 State v. Bembenek, 111 Wis. 2d 617, 331 N.W.2d 616 (Ct. App. 1983): 1982 Term, p. 177, sec. 12.2122.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 108, sec. 11.213.


	32.113  Charging this offense
	32.1131  Sufficiency of complaint
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	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.

	32.11515  Instructing that jury could consider defendant's psychiatric and personal history in determining intent or mental state
	 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 (1990): 1989 Term, p. 32-2, sec. 32.2211.


	32.1152  Instructing on lesser-included offenses in prosecutions for this offense
	32.11521  Offenses that are lesser-included offenses of this offense
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.

	32.11522  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 Hopper v. Evans, 102 S. Ct. 2049 (1982): 1981 Term, p. 62, sec. 4.525.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 32-1, sec. 32.1112.
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 32-1, sec. 32.1132.
	 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 (1988): 1987 Term, p. 32-2, sec. 32.1232.
	 Jordan v. State, 93 Wis. 2d 449, 287 N.W.2d 509 (1980): 1979 Term, p. 139, sec. 11.213.
	 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 (1978): 1978 Term, p. 108, sec. 11.214.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332.
	 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 (Ct. App. 1987): 1986 Term, p. 224, sec. 12.2131.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 166, sec. 12.2111.
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 185, sec. 12.2131.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 213, sec. 12.2122.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 213, sec. 12.2122.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 149, sec. 12.2151.
	 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 (Ct. App. 1979): 1978 Term, p. 109, sec. 11.231.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 108, sec. 11.214.

	32.11523  When evidence provides reasonable grounds for conviction of lesser offense
	 For cases dealing with this subject, see that lesser offense.



	32.116  Sufficiency of evidence to convict
	 State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (1985): 1984 Term, p. 185, sec. 12.214.
	 State v. Marshall, 92 Wis. 2d 101, 284 N.W.2d 592 (1979): 1979 Term, p. 140, sec. 11.215.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 140, sec. 11.215.
	 State v. Sarinske, 91 Wis. 2d 14, 280 N.W.2d 725 (1979): 1978 Term, p. 108, sec. 11.216.
	 Martin v. State, 87 Wis. 2d 155, 274 N.W.2d 609 (1979): 1978 Term, p. 109, sec. 11.216.
	 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 (1979): 1978 Term, p. 109, sec. 11.216.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 61, sec. 5.761.
	 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 (1978): 1978 Term, p. 61, sec. 5.761.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 77, sec. 11.2116.
	 State v. Stinson, 134 Wis. 2d 224, 397 N.W.2d 136 (Ct. App. 1986): 1986 Term, p. 111, sec. 5.751.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 150, sec. 12.216.
	 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 (Ct. App. 1979): 1978 Term, p. 103, sec. 11.1111.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 108, sec. 11.216.

	32.117  Attempt to commit this offense
	32.1171  Elements of attempt to commit this offense
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 127, sec. 12.2131.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 127, sec. 12.2131.
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 109, sec. 11.251.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 78, sec. 11.2171.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142 and p. 32-2, sec. 32.1143.

	32.1172  Instructing on attempt to commit this offense
	32.11721  In general
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 125, sec. 11.8112.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136.

	32.11722  Necessity of instruction that state must prove absence of belief in necessity of self-defense
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-1, sec. 32.1142.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142.


	32.1173  Instructing on lesser-included offenses in prosecutions for attempt to commit this offense
	32.11731  Offenses that are and are not lesser-included offense of this attempt
	 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 (1989): 1988 Term, p. 32-2, sec. 32.1141.
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 134, sec. 12.4121.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 134, sec. 12.4121, and p. 133, sec. 12.3321.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 134, sec. 12.4121.
	 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 (1978): 1977 Term, p. 75, sec. 11.132.
	 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222.
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.
	 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132.

	32.11732  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Moffett, 147 Wis. 2d 343, 433 N.W.2d 572 (1989): 1988 Term, p. 32-2, sec. 32.1142.
	 State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240 (1985): 1984 Term, p. 139, sec. 8.2351.
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 135, sec. 12.4122.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 135, sec. 12.4122.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 135, sec. 12.4122.
	 State v. Werlein, 136 Wis. 2d 445, 401 N.W.2d 848 (Ct. App. 1987): 1986 Term, p. 224, sec. 12.2131.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 139, sec. 8.2351.
	 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. App. 1979): 1979 Term, p. 140, sec. 11.2161.


	32.1174  Sufficiency of evidence to convict of attempt to commit this offense
	 State v. Pharr, 115 Wis. 2d 334, 340 N.W.2d 498 (1983): 1983 Term, p. 214, sec. 12.2131.
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 110, sec. 11.253.
	 Simpson v. State, 83 Wis. 2d 494, 266 N.W.2d 270 (1978): 1977 Term, p. 78, sec. 11.2172.
	 State v. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (Ct. App. 1981): 1980 Term, p. 128, sec. 12.2136.
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 140, sec. 11.2162.

	32.1175  Other matters relating to attempt to commit this offense
	32.11751  Relationship of attempted first-degree murder to completed first-degree murder
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-2, sec. 32.1143.



	32.118  Other matters
	32.1181  Party to a crime
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 146, sec. 12.1221.

	32.1182  Defenses to this offense
	32.11821  Imperfect self-defense
	 For cases dealing with this subject, see sec. 32.22.

	32.11822  Heat of passion
	 For cases dealing with this subject, see sec. 32.21.


	32.1183  Other matters
	32.11831  Requirement that state prove absence of heat of passion
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 181, sec. 12.243.
	 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 (1982): 1981 Term, p. 150, sec. 12.2182.
	 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 1981 Term, p. 151, sec. 12.2182.
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.

	32.11832  Requirement that state prove absence of belief in necessity of self-defense
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.

	32.11833  Effect of heat of passion
	 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 1981 Term, p. 151, sec. 12.2182, and p. 152, sec. 12.221.

	32.11834  Difference between first- and second-degree murder
	 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 (1979): 1979 Term, p. 139, sec. 11.211.
	 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 (1978): 1978 Term, p. 108, sec. 11.212.

	32.11835  Relationship of completed first-degree murder to attempted first-degree murder
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-2, sec. 32.1143.

	32.11836  Liability for this crime when victim, after being born alive, dies of injury inflicted by defendant while victim was fetus
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.11837  Effect of medical malpractice that contributes to victim's death
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.

	32.11838  Propriety of convicting and punishing for this offense and for burglary/battery arising out of same transaction
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 29-1, sec. 29.21.

	32.11839  Year-and-a-day rule
	 For cases dealing with this subject, see sec. 31.7973.




	32.12  Second-Degree Murder (By Conduct Imminently Dangerous And Evincing A Depraved Mind, Regardless Of Human Life)
	32.121  Constitutionality of statute creating this offense
	 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 (Ct. App. 1988): 1987 Term, p. 32-1, sec. 31.121.

	32.122  Elements of this offense
	32.1221  In general
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 32-4, sec. 32.125.
	 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 (1988): 1987 Term, p. 32-2, sec. 32.1232.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 214, sec. 12.222.
	 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 (1979): 1979 Term, p. 141, sec. 11.222.
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 77, sec. 11.2121.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 77, sec. 11.2121.
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶2.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 32-1, sec. 32.122.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 224, sec. 12.222.
	 State v. Blanco, 125 Wis. 2d 276, 371 N.W.2d 406 (Ct. App. 1985): 1985 Term, p. 167, sec. 12.221.
	 State v. Bernal, 111 Wis. 2d 280, 330 N.W.2d 219 (Ct. App. 1983): 1982 Term, p. 177, sec. 12.221.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 141, sec. 11.2212.

	32.1222  Depraved mind
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332.

	32.1223  Conduct imminently dangerous to another
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332.
	 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 (Ct. App. 1985): 1985 Term, p. 167, sec. 12.231.

	32.1224  Absence of heat of passion
	 For cases dealing with this subject, see secs. 32.12513 and 32.12712.

	32.1225  Absence of belief in necessity of self-defense
	 For cases dealing with this subject, see secs. 32.12514 and 32.12713.

	32.1226  Causes the death of another "human being"
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.1227  "Causes" the death of another human being
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.


	32.123  Charging this offense
	32.1231  Sufficiency of evidence at preliminary to support charging this offense
	 State v. Hooper, 101 Wis. 2d 517, 305 N.W.2d 110 (1981): 1980 Term, p. 128, sec. 12.221.


	32.124  Sufficiency of evidence to provide factual basis for plea
	 State v. Spears, 147 Wis. 2d 429, 433 N.W.2d 595 (Ct. App. 1988): 1988 Term, p. 32-2, sec. 32.122.

	32.125  Instructing on this offense and lesser-included offenses
	32.1251  Instructing on this offense as charged offense
	32.12511  Content of instruction in general
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 76, sec. 5.913.

	32.12512  When evidence sufficient to permit instruction
	 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 (1979): 1979 Term, p. 141, sec. 11.223.

	32.12513  Necessity of instruction that state must prove absence of heat of passion
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.

	32.12514  Necessity of instruction that state must prove absence of belief in necessity of self-defense
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.


	32.1252  Instructing on this offense as lesser-included offense
	32.12521  Offenses of which this is a lesser-included offense
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332.

	32.12522  When evidence provides reasonable grounds for conviction of this offense
	 State v. Kramar, 149 Wis. 2d 767, 440 N.W.2d 317 (1989): 1988 Term, p. 32-1, sec. 32.1132.
	 State v. Jenkins, 168 Wis. 2d 175, 483 N.W.2d 262 (Ct. App. 1992): 1991 Term, p. 31-2, sec. 31.332.
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 185, sec. 12.2131.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 213, sec. 12.2122.

	32.12523  When evidence leaves doubt as to greater offense
	 For cases dealing with this subject, see that greater offense.


	32.1253  Instructing on lesser-included offenses in prosecutions for this offense
	32.12531  Offenses that are and are not lesser-included offenses of this offense
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 (1988): 1987 Term, p. 32-2, sec. 32.1231.

	32.12532  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 (1988): 1987 Term, p. 32-2, sec. 32.1232.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 91, sec. 4.523.
	 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 (Ct. App. 1988): 1987 Term, p. 32-3, sec. 32.1232.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 32-4, sec. 32.1232.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 141, sec. 11.225.

	32.12533  When evidence provides reasonable grounds for conviction of lesser offense
	 For cases dealing with whether, in prosecutions for this offense, the evidence provides reasonable grounds for conviction of a lesser offense, see that lesser offense.



	32.126  Sufficiency of evidence to convict
	32.1261  In general
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 32-4, sec. 32.125.
	 State v. Sarabia, 118 Wis. 2d 655, 348 N.W.2d 527 (1984): 1983 Term, p. 215, sec. 12.224.
	 Virgil v. State, 84 Wis. 2d 166, 267 N.W.2d 852 (1978): 1977 Term, p. 77, sec. 11.2122.
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41.
	 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 (Ct. App. 1988): 1987 Term, p. 32-4, sec. 32.124.
	 State v. Pankow, 144 Wis. 2d 23, 422 N.W.2d 913 (Ct. App. 1988): 1987 Term, p. 32-5, sec. 32.124.
	 State v. Flakes, 140 Wis. 2d 411, 410 N.W.2d 614 (Ct. App. 1987): 1987 Term, p. 32-6, sec. 32.124.
	 State v. Johnson, 135 Wis. 2d 453, 400 N.W.2d 502 (Ct. App. 1986): 1986 Term, p. 224, sec. 12.222.
	 State v. Bernal, 111 Wis. 2d 280, 330 N.W.2d 219 (Ct. App. 1983): 1982 Term, p. 177, sec. 12.221.

	32.1262  To prove that defendant caused death
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41.

	32.1263  To prove that conduct was "imminently dangerous to another"
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41.

	32.1264  To prove that conduct "evinced a depraved mind, regardless of live"
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41.

	32.1265  When small child is victim
	 State v. Hirsch, 2002 WI App 8, 249 Wis. 2d 757, 640 N.W.2d 140, 2001 Term WCA-207, at ¶1-41.


	32.127  Other matters
	32.1271  Other matters
	32.12711  Relationship of heat of passion to this offense
	 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 1981 Term, p. 152, sec. 12.221.

	32.12712  Requirement that state prove absence of heat of passion
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.

	32.12713  Requirement that state prove absence of belief in necessity of self-defense
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.

	32.12714  Difference between second-degree murder and first-degree murder
	 Terrell v. State, 92 Wis. 2d 470, 285 N.W.2d 601 (1979): 1979 Term, p. 139, sec. 11.211.
	 Johnson v. State, 85 Wis. 2d 22, 270 N.W.2d 153 (1978): 1978 Term, p. 108, sec. 11.212.

	32.12715  Difference between second-degree murder and manslaughter (heat of passion)
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 141, sec. 11.2212.

	32.12716  Liability for this crime when victim, after being born alive, dies of injury inflicted by defendant while victim was fetus
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.12717  Effect of medical malpractice that contributes to victim's death
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.

	32.12718  Year-and-a-day rule
	 For cases dealing with this subject, see sec. 31.7973.




	32.13  Second-Degree Murder (As Natural And Probable Consequence Of Commission Of Felony) (Former Third-Degree Murder)
	32.131  Elements of this offense
	32.1311  In general
	 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 (1988): 1987 Term, p. 32-6, sec. 32.131.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 142, sec. 11.231.
	 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 (Ct. App. 1985): 1985 Term, p. 167, sec. 12.231.

	32.1312  Causes the death of another "human being"
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.1313  "Causes" the death of another human being
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.


	32.132  Instructing on this offense and lesser-included offenses
	32.1321  Instructing on this offense as lesser-included offense
	32.13211  Offenses of which this is and is not a lesser-included offense
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 (1988): 1987 Term, p. 32-1, sec. 32.1231.

	32.13212  When evidence provides reasonable grounds for conviction of this offense
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 142, sec. 11.2322.

	32.13213  Evidence must reveal reasonable doubt as to both first- and second-degree murder
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 142, sec. 11.2321.



	32.133  Sufficiency of evidence to convict
	 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 (Ct. App. 1985): 1985 Term, p. 167, sec. 12.231.

	32.134  Other matters
	32.1341  Penalty or punishment for offense
	32.13411  Capital punishment
	 Tison v. Arizona, 107 S. Ct. 1676 (1987): 1986 Term, p. 128, sec. 6.4941.


	32.1342  Other matters
	32.13421  Propriety of conviction of this offense and underlying felony
	 State v. Davis, 144 Wis. 2d 852, 425 N.W.2d 411 (1988): 1987 Term, p. 32-1, sec. 32.1231.
	 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 (1983): 1982 Term, p. 56, sec. 3.631.

	32.13422  Liability for this crime when victim, after being born alive, dies of injury inflicted by defendant while victim was fetus
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.13423  Effect of medical malpractice that contributes to victim's death
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.

	32.13424  Propriety of conviction of this offense and underlying felony
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 32-1, sec. 32.1311.





	32.2  Crimes Classified As Manslaughter
	32.21  Manslaughter (Heat Of Passion)
	32.211  Elements of this offense
	32.2111  In general
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 178, sec. 12.2421.
	 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 (1982): 1981 Term, p. 152, sec. 12.241.
	 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 1981 Term, p. 152, 12.241.
	 State v. Williford, 103 Wis. 2d 98, 307 N.W.2d 277 (1981): 1980 Term, p. 129, sec. 12.2421.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 142, sec. 11.242.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 215, sec. 12.2411.
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 142, sec. 11.242.

	32.2112  Heat of passion
	 State v. Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 401 (1990): 1990 Term, p. 1-42, sec. 1.693.

	32.2113  Effect of intoxication
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.


	32.212  Admission of evidence
	32.2121  In general
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 142, sec. 11.243.

	32.2122  Psychiatric and psychological evidence
	 For cases dealing with the admission of psychiatric and psychological testimony introduced to show that the defendant was acting in the heat of passion, see sec. 18.532.

	32.2123  Expert testimony on battered woman syndrome
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 For cases dealing generally with battered woman syndrome, see sec. 18.734.


	32.213  Instructing on this offense and lesser-included offenses
	32.2131  Instructing on this offense as lesser-included offense
	32.21311  Offenses of which this is a lesser-included offense
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 32-1, sec. 32.2111.

	32.21312  When evidence provides reasonable grounds for conviction of this offense
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 178, sec. 12.2421.
	 State v. Poth, 108 Wis. 2d 17, 321 N.W.2d 115 (1982): 1981 Term, p. 150, sec. 12.2182.
	 State v. Lee, 108 Wis. 2d 1, 321 N.W.2d 108 (1982): 1981 Term, p. 152, sec. 12.2421.
	 State v. Williford, 103 Wis. 2d 98, 307 N.W.2d 277 (1981): 1980 Term, p. 129, sec. 12.2421.
	 Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980): 1979 Term, p. 143, sec. 11.2441.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 78, sec. 11.2141.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 32-2, sec. 32.2112.

	32.21313  Content of instruction when this offense submitted as lesser-included degree of homicide
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 70, sec. 4.524.



	32.214  Sufficiency of evidence to convict
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 12-1, sec. 12.623.
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.

	32.215  Attempt to commit this offense
	32.2151  Other matters
	32.21511  Crime of attempted manslaughter (heat of passion) does exist
	 State v. Oliver, 108 Wis. 2d 25, 321 N.W.2d 119 (1982): 1981 Term, p. 152, sec. 12.243.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶20.
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.



	32.216  Other matters
	32.2161  Other matters
	32.21611  Effect of intoxication in determining whether defendant acted in heat of passion
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.

	32.21612  Difference between this offense and second-degree murder
	 For cases dealing with this subject, see sec. 32.12715.

	32.21613  Burdens of production and proof with respect to manslaughter (heat of passion)
	 State v. Felton, 110 Wis. 2d 485, 329 N.W.2d 161 (1983): 1982 Term, p. 181, sec. 12.243.

	32.21614  State must prove nonexistence of this offense to convict of first- or second-degree murder
	 For cases dealing with this subject, see secs. 32.11513, 32.11831, 32.12513, and 32.12712.

	32.21615  Nature of this offense
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 32-7, sec. 32.221.




	32.22  Manslaughter (Imperfect Self-Defense)
	32.221  Elements of this offense
	32.2211  In general
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-4, sec. 32.2212.
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 40-1, sec. 40.312.
	 State v. Kelley, 107 Wis. 2d 540, 319 N.W.2d 869 (1982): 1981 Term, p. 153, sec. 12.251.
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 143, sec. 11.251.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.

	32.2212  Imperfect self-defense requires that defendant have a threshold reasonable belief that he was preventing or terminating an unlawful interference with his person
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-4, sec. 32.2212.

	32.2213  Unreasonable belief stemming entirely from mental delusions and paranoia does not qualify defendant for conviction of this offense
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-4, sec. 32.2212.
	 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 (1990): 1989 Term, p. 32-2, sec. 32.2211.


	32.222  Instructing on this offense and lesser-included offenses
	32.2221  Instructing on this offense as charged offense
	32.22211  Content of instruction
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-4, sec. 32.2212.
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 153, sec. 12.252.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 109, sec. 11.242.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.

	32.22212  When evidence sufficient to permit or require instruction
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.

	32.22213  When jury properly instructed on perfect self-defense, it is inconsistent and improper to deny manslaughter self-defense instruction
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-7, sec. 32.2222.


	32.2222  Instructing on this offense as lesser-included offense
	32.22221  Offenses of which this is a lesser-included offense
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.

	32.22222  When evidence provides reasonable grounds for conviction of this offense
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 40-1, sec. 40.312.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 77, sec. 11.2131.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 109, sec. 11.241.

	32.22223  When jury properly instructed on perfect self-defense, it is inconsistent and improper to deny manslaughter self-defense instruction
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-7, sec. 32.2222.



	32.223  Sufficiency of evidence to convict
	 State v. Kelley, 107 Wis. 2d 540, 319 N.W.2d 869 (1982): 1981 Term, p. 154, sec. 12.253.

	32.224  Attempt to commit this offense
	32.2241  Instructing on attempt to commit this offense
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-4, sec. 32.2212.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-1, sec. 32.1142.

	32.2242  Instructing on this attempt as lesser-included offense
	32.22421  Offenses of which this a lesser-included offense
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.

	32.22422  When evidence provides reasonable grounds for conviction of this offense
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.


	32.2243  Crime of attempted manslaughter (imperfect self-defense) does exist
	 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 (1990): 1989 Term, p. 32-2, sec. 32.2211.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-7, sec. 32.2232.


	32.225  Other matters
	32.2251  Party to a crime
	 State v. Balistreri, 106 Wis. 2d 741, 317 N.W.2d 493 (1982): 1981 Term, p. 153, sec. 12.252.

	32.2252  Unreasonable belief stemming entirely from mental delusions and paranoia does not qualify defendant for conviction of this offense
	 For cases dealing with this subject, see sec. 32.2213.

	32.2253  State must prove nonexistence of this offense to convict of first- or second-degree murder
	 For cases dealing with this subject, see secs. 32.11514, 32.11832, 32.12514, and 32.12713.

	32.2254  Imperfect self-defense requires that defendant have a threshold reasonable belief that he was preventing or terminating an unlawful interference with his person
	 For cases dealing with this subject, see sec. 32.2212.



	32.23  Manslaughter (Coercion)
	32.24  Manslaughter (Necessity)

	32.3  Crimes Classified As Homicide
	32.31  Homicide By Reckless Conduct
	32.311  Elements of this offense
	32.3111  In general
	 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 (1984): 1983 Term, p. 217, sec. 12.262.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 143, sec. 11.261.
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 32-7, sec. 32.312.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 32-7, sec. 32.311.

	32.3112  Causes the death of another "human being"
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.3113  "Causes" the death of another human being
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.


	32.312  Probable cause to believe this offense committed
	32.3121  Sufficiency of showing of probable cause in complaint
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 32-7, sec. 32.312.


	32.313  Instructing on this offense and lesser-included offenses
	32.3131  Instructing on this offense as lesser-included offense
	32.31311  When evidence provides reasonable grounds for conviction of this offense
	 State v. Wilson, 149 Wis. 2d 878, 440 N.W.2d 534 (1989): 1988 Term, p. 32-8, sec. 32.3211.
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 143, sec. 11.2621.
	 State v. Echols, 152 Wis. 2d 725, 449 N.W.2d 320 (Ct. App. 1989): 1989 Term, p. 32-4, sec. 32.3121.
	 State v. Wilson, 145 Wis. 2d 143, 426 N.W.2d 56 (Ct. App. 1988): 1987 Term, p. 32-3, sec. 32.1232.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 32-4, sec. 32.1232.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 141, sec. 11.225.



	32.314  Sufficiency of evidence to convict
	 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 (1984): 1983 Term, p. 217, sec. 12.262.
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 78, sec. 11.2151.
	 State v. Serebin, 114 Wis. 2d 314, 328 N.W.2d 855 (Ct. App. 1983): 1983 Term, p. 120, sec. 5.741.

	32.315  Other matters
	32.3151  Defenses to this offense
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 40-4, sec. 40.981.

	32.3152  Other matters
	32.31521  Charging driver involved in race on public road with this offense when other vehicle strikes victim
	 State v. McClose, 95 Wis. 2d 49, 289 N.W.2d 340 (Ct. App. 1980): 1979 Term, p. 143, sec. 11.2631.

	32.31522  Liability for this crime when victim, after being born alive, dies of injury inflicted by defendant while victim was fetus
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.31523  Effect of medical malpractice that contributes to victim's death
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.




	32.32  Homicide By Negligent Use Of Vehicle Or Weapon
	32.321  Elements of this offense
	32.3211  In general
	 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 217, sec. 12.272.

	32.3212  Causes the death of another "human being"
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.3213  "Causes" the death of another human being
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.

	32.3214  "High probability"
	 State v. Noren, 125 Wis. 2d 204, 371 N.W.2d 381 (Ct. App. 1985): at page 207 of opinion.


	32.322  Probable cause to believe this offense committed
	32.3221  Sufficiency of showing of probable cause in complaint
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3211.


	32.323  Instructing on this offense and lesser-included offenses
	32.3231  Instructing on this offense as charged offense
	32.32311  Instructing that one exceeding legal speed limit is negligent
	 State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985): 1984 Term, p. 88, sec. 4.5424.


	32.3232  Instructing on this offense as lesser-included offense
	32.32321  When evidence provides reasonable grounds for conviction of this offense
	 Lofton v. State, 83 Wis. 2d 472, 266 N.W.2d 576 (1978): 1977 Term, p. 78, sec. 11.2161.



	32.324  Sufficiency of evidence to convict
	 State v. McIntosh, 137 Wis. 2d 339, 404 N.W.2d 557 (Ct. App. 1987): 1986 Term, p. 225, sec. 12.272.
	 State v. Cooper, 117 Wis. 2d 30, 344 N.W.2d 194 (Ct. App. 1983): 1983 Term, p. 217, sec. 12.272.

	32.325  Other matters
	32.3251  Defenses to this offense
	32.32511  Victim's failure to wear seat belt which would have prevented injury is not a defense to this offense
	 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 (Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152.


	32.3252  Other matters
	32.32521  Cannot charge this offense in prosecution for homicide of same victim by intoxicated use of vehicle
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 226, sec. 12.284.

	32.32522  Liability for this crime when victim, after being born alive, dies of injury inflicted by defendant while victim was fetus
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.32523  Propriety of charging, convicting, and punishing for this offense and for homicide by intoxicated use of vehicle
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221.

	32.32524  Effect of medical malpractice that contributes to victim's death
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.




	32.33  Homicide By Intoxicated User Of Vehicle Or Firearm
	32.331  Constitutionality of statute creating this offense
	32.3311  Constitutionality of absence of requirement of causal connection between intoxicated condition of operator and death of victim
	 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 574 (1985): 1984 Term, p. 186, sec. 12.281.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 226, sec. 12.281.

	32.3312  Constitutionality of proscription on having 0.1 grams or more of alcohol in 210 liters of breath
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-1, sec. 37.2111.

	32.3313  Constitutionality of placing burden on defendant to prove defense that death would have occurred even in absence of intoxication
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331.

	32.3314  Constitutionality of proscribing homicide by this conduct when conduct itself was not illegal
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331.

	32.3315  Constitutionality of defense that death would have occurred even in absence of intoxication
	 For cases dealing with this subject, see sec. 32.33621.


	32.332  Elements of this offense
	32.3321  Under the influence
	 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 (1986): 1985 Term, p. 188, sec. 12.7625.

	32.3322  Having 0.1 grams or more of alcohol in 210 liters of breath
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	32.3323  Causes the death of "another"
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.3324  "Causes" the death of another human being
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.


	32.333  Probable cause to believe this offense committed
	32.3331  Sufficiency of showing of probable cause in complaint
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.3321.


	32.334  Admission of evidence
	32.3341  Evidence that defendant asked for, but was denied, alternative test for blood alcohol concentration
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 210, sec. 13.6342.

	32.3342  Defendant's refusal to submit to blood alcohol test
	 For cases dealing with this subject, see sec. 13.3621.

	32.3343  Blood test evidence
	 For cases dealing with this subject, see sec. 18.4.


	32.335  Instructing on this offense and lesser-included offenses
	32.3351  Instructing on this offense as charged offense
	32.33511  Content of instruction
	 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 (1986): 1985 Term, p. 188, sec. 12.7625.


	32.3352  Instructing on this offense as lesser-included offense
	32.33521  When evidence provides reasonable grounds for conviction of this offense
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 141, sec. 11.225.



	32.336  Other matters
	32.3361  Appropriate unit of prosecution
	 State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980): 1979 Term, p. 144, sec. 11.271.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 226, sec. 12.284.

	32.3362  Defenses to this offense
	32.33621  Defense that death would have occurred even in absence of intoxication: constitutionality of this defense
	 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 574 (1985): 1984 Term, p. 186, sec. 12.282.
	 State v. Kircher, 189 Wis. 2d 392, 525 N.W.2d 788 (Ct. App. 1994): 1994 Term, p. 32-1, sec. 32.3121.
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151.

	32.33622  Defense that death would have occurred even in absence of intoxication: sufficiency of evidence to raise defense
	 State v. Caibaiosai, 122 Wis. 2d 587, 363 N.W.2d 574 (1985): 1984 Term, p. 187, sec. 12.283.

	32.33623  Victim's failure to wear seat belt which would have prevented injury is not a defense to this offense
	 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 (Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152.


	32.3363  Other matters
	32.33631  Cannot charge homicide of same victim by negligent use of vehicle in prosecution for this offense
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 226, sec. 12.284.

	32.33632  Judge's right to permit filing of complaint charging this offense when district attorney charges civil traffic offense of operating motor vehicle while intoxicated
	 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. App. 1983): 1983 Term, p. 42, sec. 2.311.

	32.33633  No double jeopardy bar to prosecution for this offense after conviction of civil drunk driving offense based on same incident
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.
	 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. App. 1983): 1983 Term, p. 72, sec. 3.6913.
	 State v. Schulz, 100 Wis. 2d 329, 302 N.W.2d 59 (Ct. App. 1981): 1980 Term, p. 37, sec. 3.6131.

	32.33634  Liability for this crime when victim, after being born alive, dies of injury inflicted by defendant while victim was fetus
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.33635  Propriety of separate convictions based on alcohol concentration in breath and on alcohol concentration in blood
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	32.33636  Requirement of court approval for dismissal or amendment of this charge
	 For cases dealing with this subject, see sec. 37.142.

	32.33637  Propriety of charging, convicting, and punishing for this offense and for homicide by negligent use of vehicle
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221.

	32.33638  Effect of medical malpractice that contributes to victim's death
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.




	32.34  Homicide Resulting From Negligent Control Of Vicious Animal
	32.341  Elements of this offense
	32.3411  In general
	32.3412  Causes the death of another "human being"
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.3413  "Causes" the death of another human being
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.


	32.342  Other matters
	32.3421  Other matters
	32.34211  Liability for this crime when victim, after being born alive, dies of injury inflicted by defendant while victim was fetus
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 32-5, sec. 32.3352.

	32.34212  Effect of medical malpractice that contributes to victim's death
	 State v. Block, 170 Wis. 2d 676, 489 N.W.2d 715 (Ct. App. 1992): 1992 Term, p. 31-10, sec. 31.7912.





	32.4  Other Crimes Against Life
	32.41  Abortion
	32.411  Constitutionality of statute creating this offense
	 Stenberg v. Carhart, 120 S. Ct. 2597 (2000): 1999 Term, p. 32-9, sec. 32.841.
	 Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992): 1991 Term, p. 32-2, sec. 32.411.
	 Webster v. Reproductive Health Services, 109 S. Ct. 3040 (1989): 1988 Term, p. 32-9, sec. 32.411.
	 Thornburgh v. American College of Obstetricians and Gynecologists, 106 S. Ct. 2169 (1986): 1985 Term, p. 169, sec. 12.2911.
	 Simopoulos v. Virginia, 103 S. Ct. 2532 (1983): 1982 Term, p. 183, sec. 12.251.
	 Planned Parenthood Association v. Ashcroft, 103 S. Ct. 2517 (1983): 1982 Term, p. 182, sec. 12.251.
	 City of Akron v. Akron Center for Reproductive Health, 103 S. Ct. 2481 (1983): 1982 Term, p. 181, sec. 12.251.
	 H. L. v. Matheson, 101 S. Ct. 1164 (1981): 1980 Term, 103, p. 129, sec. 12.231.
	 Bellotti v. Baird, 99 S. Ct. 3035 (1979): 1978 Term, p. 110, sec. 11.261.
	 Colautti v. Franklin, 99 S. Ct. 675 (1979): 1978 Term, p. 110, sec. 11.261.


	32.42  Assisting Suicide
	32.43  Other Crimes

	32.5  Crimes Classified As Intentional Homicide
	32.51  First-Degree Intentional Homicide
	32.511  Elements of this offense
	32.5111  In general
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶34.
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶60.

	32.5112  "Human being"
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.


	32.512  Probable cause to believe this offense committed
	32.5121  Probable cause to arrest
	 State v. Wright, 196 Wis. 2d 149, 537 N.W.2d 134 (Ct. App. 1995): 1995 Term, p. 2-4, sec. 2.1415.

	32.5122  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.


	32.513  Instructing on this offense and lesser-included offenses
	32.5131  Instructing on lesser-included offenses in prosecutions for this offense
	32.51311  Offenses that are and are not lesser-included offenses of this offense
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶17.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 32-2, sec. 32.5224.
	 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 222 (Ct. App. 1993): 1992 Term, p. 32-10, sec. 32.6312.

	32.51312  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶16-28.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.

	32.51313  When evidence provides reasonable grounds for conviction of lesser offense
	 For cases dealing with this subject, see that lesser offense.



	32.514  Sufficiency of evidence to convict
	32.5141  In general
	 State v. Zimmerman, 2003 WI App 196, 266 Wis. 2d 1003, 669 N.W.2d 762, at ¶24-31.
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.

	32.5142  Sufficiency to prove element of "intent to kill"
	 State v. Barreau, 2002 WI App 198, 257 Wis. 2d 203, 651 N.W.2d 12, 2002 Term WCA-38, at ¶24.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142.

	32.5143  Sufficiency to negate mitigating circumstance of unnecessary defensive force (imperfect self-defense)
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 32-1, sec. 32.5111.

	32.5144  Sufficiency to disprove defense of accident
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶69-78.
	 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶1-27.


	32.515  Attempt to commit this offense
	32.5151  Elements of attempt to commit this offense
	32.51511  In general
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶26.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142.

	32.51512  "Human being"
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.


	32.5152  Probable cause to believe attempt to commit this offense was committed
	32.51521  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.


	32.5153  Instructing on lesser-included offenses in prosecutions for this offense
	32.51531  Offenses that are lesser-included offenses of this offense
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶8.
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.

	32.51532  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.


	32.5154  Sufficiency of evidence to convict of attempt to commit this offense
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 32-1, sec. 32.5142.

	32.5155  Other matters relating to attempt to commit this offense
	32.51551  Attempt to commit this offense does not cover pregnant woman's attempt to kill unborn child (e.g., by ingestion of alcohol)
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.

	32.51552  Verdict of guilty of this offense and verdict of guilty of attempted first-degree intentional homicide, based on same conduct, are not inconsistent
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶12-14.



	32.516  Other matters
	32.5161  This offense is analogous to first-degree murder under old statutes
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 32-3, sec. 32.5151.

	32.5162  Year-and-a-day rule
	 For cases dealing with this subject, see sec. 31.7973.

	32.5163  When defendant raises affirmative defense of accident, state must disprove defense beyond a reasonable doubt
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶43.
	 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶16.

	32.5164  Defenses to this offense: accident
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶43.
	 For cases dealing generally with the defense of accident, see sec. 40.987.

	32.5165  Sufficiency of evidence at preliminary examination to prove venue for this offense
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶53-77.

	32.5166  Sufficiency of evidence at preliminary examination to prove territorial jurisdiction over this offense
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶52.



	32.52  First-Degree Intentional Homicide Of Unborn Child
	32.521  This offense does not apply to act of woman who is pregnant with unborn child
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.


	32.53  Second-Degree Intentional Homicide
	32.531  Mitigated by adequate provocation
	32.5311  Admission of evidence
	32.53111  Psychiatric and psychological evidence
	 For cases dealing with the admission of psychiatric and psychological testimony introduced to show that the defendant was acting under the influence of adequate provocation, see sec. 18.532.

	32.53112  Expert testimony on battered woman syndrome
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 For cases dealing generally with battered woman syndrome, see sec. 18.734.



	32.532  Mitigated by unnecessary defensive force (imperfect self-defense)
	32.5321  Elements of this offense
	32.53211  In general
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶61-65.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶68-70, 84-104.
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶23.

	32.53212  Unnecessary defensive force requires that defendant have a threshold reasonable belief that he was preventing or terminating an unlawful interference with his person (requirement announced in Camacho)
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶67.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶72-104.
	 State v. Jones, 192 Wis. 2d 78, 532 N.W.2d 79 (1995): 1994 Term, p. 22-12, sec. 22.841.
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-4, sec. 32.2212.
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶16.
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶20.

	32.53213  Unnecessary defensive force does not require that defendant have threshold reasonable belief that he was preventing or terminating an unlawful interference with his person (Head holding, overruling Camacho): in general
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶67.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶72-104.
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶16.

	32.53214  Unnecessary defensive force requires that defendant have threshold actual belief that he was preventing or terminating an unlawful interference with his person (Head holding, overruling Camacho): retroactivity of Head holding
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶32, 36.
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶58-85.
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶89.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶70.


	32.5322  Admission of evidence
	32.53221  Admission of McMorris evidence to establish defendant's state of mind
	 State v. Kramer, 2006 WI App 133, 294 Wis. 2d 780, 720 N.W.2d 459, at ¶23.


	32.5323  Instructing on this offense as charged, or as lesser-included, offense
	32.53231  When evidence sufficient to require instruction on this mitigating circumstance
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶62.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶105-125.
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶13-20.
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶20-21.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 32-2, sec. 32.5224.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 32-8, sec. 32.5222.

	32.53232  When jury properly instructed on perfect self-defense, it is inconsistent and improper to deny instruction on second-degree intentional homicide (unnecessary defensive force)
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-7, sec. 32.2222.

	32.53233  Offenses of which this is and is not a lesser-included offense
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 32-2, sec. 32.5224.

	32.53234  When evidence provides reasonable grounds for conviction of this offense
	 For cases dealing with this subject, see sec. 32.53221.

	32.53235  Content of instruction
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶143-147.


	32.5324  Sufficiency of evidence to negate this mitigating circumstance
	 For cases dealing with this subject, see sec. 32.5143.

	32.5325  Sufficiency of evidence to convict of this offense
	32.53251  In general
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶69-78.

	32.53252  Sufficiency to disprove defense of accident
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶69-78.


	32.5326  Other matters
	32.53261  Relationship of new law on "unnecessary defensive force" to old law of "imperfect self-defense"
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-4, sec. 32.2212.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): 1992 Term, p. 32-9, sec. 32.5226.

	32.53262  Does imperfect self-defense require that defendant have a threshold reasonable belief that he was preventing or terminating an unlawful interference with his person?
	 For cases dealing with this subject, see secs. 32.53212 and 32.53213.



	32.533  Mitigated by coercion
	32.534  Mitigated by necessity


	32.6  Crimes Classified As Reckless Homicide
	32.61  First-Degree Reckless Homicide (By Conduct Showing Utter Disregard Of Human Life)
	32.611  Elements of this offense
	32.6111  In general
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶13.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.612.
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 32-1, sec. 32.612.

	32.6112  Defendant's awareness of risk of death or great bodily harm
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-23.


	32.612  Instructing on this offense and lesser-included offenses
	32.6121  Instructing on this offense as charged offense
	32.61211  Instructing on criminal recklessness
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.


	32.6122  Instructing on this offense as lesser-included offense
	32.61221  Offenses of which this is and is not a lesser-included offense
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.

	32.61222  When evidence leaves doubt as to greater offense
	 For cases dealing with this subject, see that greater offense.


	32.6123  Instructing on lesser-included offenses in prosecutions for this offense
	32.61231  Offense that are and are not lesser-included offenses of this offense
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.



	32.613  Sufficiency of evidence to convict
	32.6131  In general
	 State v. Blair, 164 Wis. 2d 64, 473 N.W.2d 566 (Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.612.
	 State v. Barksdale, 160 Wis. 2d 284, 466 N.W.2d 198 (Ct. App. 1991): 1990 Term, p. 32-1, sec. 32.612.

	32.6132  Sufficiency to prove "utter disregard for human life"
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.

	32.6133  Sufficiency to prove defendant's awareness of risk of death or great bodily harm
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-23.


	32.614  Other matters
	32.6141  This offense is analogous to prior offense of second-degree murder; accordingly, decisions dealing with prior offense of second-degree murder are instructive in interpreting and dealing with this offense
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Bustamante, 201 Wis. 2d 562, 549 N.W.2d 746 (Ct. App. 1996): 1995 Term, p. 32-3, sec. 32.6121.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 32-3, sec. 32.6121.

	32.6142  Year-and-a-day rule
	 For cases dealing with this subject, see sec. 31.7973.



	32.62  First-Degree Reckless Homicide (By Manufacture, Delivery, Or Administration Of Controlled Substance)
	32.621  Elements of this offense
	32.6211  In general
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶6.


	32.622  Admission of evidence
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 14-1, sec. 14.231.

	32.623  Instructing on this offense
	32.6231  Use of word "alleged" to refer to substance defendant is alleged to have delivered
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶30-32.


	32.624  Instructing on lesser-included offenses in prosecutions for this offense
	32.6241  Offenses that are and are not lesser-included offenses of this offense
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.6221.


	32.625  Other matters
	32.6251  Permissibility of charging and convicting of this offense and contributing to delinquency of child with death as consequence based on same act
	 For cases dealing with this subject, see sec. 6.17244.



	32.63  Second-Degree Reckless Homicide
	32.631  Elements of this offense
	32.6311  In general
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶13.

	32.6312  Defendant's awareness of risk of death or great bodily harm
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-23.


	32.632  Instructing on this offense and lesser-included offenses
	32.6321  Instructing on this offense as lesser-included offense
	32.63211  Offenses of which this is and is not a lesser-included offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶61-62.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 222 (Ct. App. 1993): 1992 Term, p. 32-10, sec. 32.6312.

	32.63212  When evidence provides reasonable grounds for conviction of this offense
	 State v. Chapman, 175 Wis. 2d 231, 499 N.W.2d 222 (Ct. App. 1993): 1992 Term, p. 32-10, sec. 32.6312.


	32.6322  Instructing on lesser-included offenses in prosecutions for this offense
	32.63221  Offenses that are and are not lesser-included offenses of this offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶61-62.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.



	32.633  Sufficiency of evidence to convict
	32.6331  Sufficiency to prove defendant's awareness of risk of death or great bodily harm
	 State v. Kimbrough, 2001 WI App 138, 246 Wis. 2d 648, 630 N.W.2d 752, 2000 Term WCA-351, at ¶12-23.


	32.634  Other matters
	32.6341  This offense is analogous to former homicide by reckless conduct
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 32-3, sec. 32.6121.




	32.7  Crimes Classified As Homicide
	32.71  Homicide By Negligent Handling Of Dangerous Weapon, Explosives Or Fire
	32.72  Homicide By Negligent Operation Of Vehicle
	32.721  Constitutionality of statute creating this offense
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211.

	32.722  Elements of this offense
	32.7221  In general
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶19.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7221.
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.

	32.7222  Criminal negligence
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶16-34.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211, and p. 32-4, sec. 32.7231.

	32.7223  Vehicle
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.

	32.7224  Operation or handling
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.


	32.723  Probable cause to believe this offense committed
	32.7231  Sufficiency of showing of probable cause in complaint
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231.

	32.7232  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 32-4, sec. 32.7231.


	32.724  Admission of evidence
	32.7241  Evidence of marijuana use prior to accident
	32.72411  Admissibility in general
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶41-56.

	32.72412  Need for "conditional relevance" instruction when this evidence is admitted
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶57.



	32.725  Instructing on this offense and lesser-included offenses
	32.7251  Instructing on this offense as charged offense
	32.72511  Instructing on need for unanimity as to specific act that constitutes criminal negligence
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶35-40.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.


	32.7252  Instructing on this offense as lesser-included offense
	32.72521  Offenses of which this is and is not a lesser-included offense
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714.



	32.726  Sufficiency of evidence to convict
	32.7261  In general
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶13-34.
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.

	32.7262  Sufficiency to prove criminal negligence
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶13-34.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.

	32.7263  Sufficiency to prove causal connection between criminal negligence and victim's death
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.

	32.7264  Sufficiency to prove that item negligently operated or handled was vehicle
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.

	32.7265  Sufficiency to prove operation or handling
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.


	32.727  Other matters
	32.7271  Corporate liability for this offense
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.

	32.7272  Need for juror unanimity on specific act that constitutes criminal negligence
	 For cases dealing with this subject, see sec. 32.72511.



	32.73  Homicide By Intoxicated User Of Vehicle Or Firearm
	32.731  Constitutionality of statute creating this offense
	32.7311  Constitutionality of placing burden on defendant to prove defense that death would have occurred even in absence of intoxication
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.

	32.7312  Constitutionality of absence of requirement of causal connection between intoxicated condition of operator and death of victim
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶38.
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶18-19.


	32.732  Elements of this offense
	32.7321  In general
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.

	32.7322  "Vehicle": farm tractor is vehicle
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 32-3, sec. 32.7111.

	32.7323  Prior convictions, etc., are element of crime when charge involves operation with blood alcohol concentration of .08 percent or more
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.

	32.7324  Under the influence of an intoxicant
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶1-59.


	32.733  Probable cause to believe this offense committed
	32.7331  Probable cause for arrest
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.


	32.734  Admission of evidence
	32.7341  Prior convictions are admissible to prove "prohibited alcohol concentration" element of crime when charge involves operation with blood alcohol concentration of .08 percent or more
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.


	32.735  Instructing on this offense and lesser-included offenses
	32.7351  Instructing on this offense as charged offense
	32.73511  Propriety of instruction that contributory negligence of victim is no defense when defense that death would have occurred even in absence of intoxication is raised
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.

	32.73512  Instructing on meaning of "materially impaired" in definition of "under the influence of an intoxicant"
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶1-59.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶1-20.

	32.73513  Instructing on meaning of "under the influence of an intoxicant"
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶1-59.


	32.7352  Instructing on lesser-included offenses in prosecutions for this offense
	32.73521  Offenses that are and are not lesser-included offenses of this offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶61-62.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.
	 State v. Buck, 210 Wis. 2d 115, 565 N.W.2d 168 (Ct. App. 1997): 1996 Term, p. 6-2, sec. 6.1714.


	32.7353  Instructing on this offense as lesser-included offense
	32.73531  Offenses of which this is and is not a lesser-included offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶61-62.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.


	32.7354  Instructing on presumption of intoxication from blood-alcohol content
	 For cases dealing with this subject, see sec. 8.5316.


	32.736  Sufficiency of evidence to convict
	32.7361  Sufficiency to show that defendant was operator of vehicle
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶19-21.


	32.737  Defenses to this offense
	32.7371  Defense that death would have occurred even in absence of intoxication
	32.73711  Nature of this defense in general
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.

	32.73712  Constitutionality of this defense
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.

	32.73713  Propriety of instructing jury that contributory negligence of victim is no defense when this defense is raised
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 32-1, sec. 32.7311.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.

	32.73714  Defendant has no right to mid-trial advisory opinion whether evidence supports giving instruction on this defense
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 8-12, sec. 8.573.



	32.738  Other matters
	32.7381  No double jeopardy bar to prosecution for this offense after conviction of civil drunk driving offense based on same incident
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.
	 For cases dealing generally with the double jeopardy limitations on prosecution for a criminal drunk driving offense after conviction of a civil drunk driving or other offense based on same conduct, see sec. 29.783.



	32.74  Homicide Resulting From Negligent Control Of Vicious Animal

	32.8  Other Crimes Against Life
	32.81  Felony Murder
	32.811  Elements of this offense
	32.8111  In general
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶11-24, 26.
	 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 32.8141.

	32.8112  This is strict liability offense; no mental state required
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.

	32.8113  Causation element
	32.81131  In general
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.

	32.81132  Satisfied by causal connection between commission of felony and death
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶11-24.

	32.81133  Does not require that defendant's own personal conduct was substantial factor in producing death
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶11-24.


	32.8114  While committing or attempting to commit
	 For cases dealing with this subject, see sec. 32.8164.


	32.812  Charging this offense
	32.8121  Party to underlying felony should be charged as principal to murder occurring as result of that felony, not as party to crime of felony murder
	32.81211  In general
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶25.
	 State v. Meeks, 2002 WI App 65, 251 Wis. 2d 361, 643 N.W.2d 526, 2001 Term WCA-280, at ¶4.

	32.81212  But charging party to crime of felony murder can be harmless error
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶25.



	32.813  Instructing on this offense and lesser-included offenses
	32.8131  Instructing on this offense as lesser-included offense
	32.81311  Offenses of which this is and is not a lesser-included offense
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.


	32.8132  Instructing on lesser-included offenses in prosecutions for this offense
	32.81321  Offenses that are and are not lesser-included offenses of this offense
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362.



	32.814  Sufficiency of evidence to convict
	 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 32.8141.

	32.815  Attempt to commit this offense
	32.8151  Crime of attempted felony murder does not exist
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶29.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11.
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.


	32.816  Other matters
	32.8161  Defendant liable for felony murder when defendant participates with accomplice in designated felony and accomplice kills pursuing officer during course of felony
	 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 32.8141.

	32.8162  Defendant liable for felony murder when co-felon is killed by the intended felony victim
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.

	32.8163  Defendant liable for felony murder when one of the intended victims shoots and kills another of the intended victims
	 State v. Rivera, 184 Wis. 2d 485, 516 N.W.2d 391 (1994): 1993 Term, p. 32-11, sec. 32.8143.

	32.8164  Scope of "while committing or attempting to commit"
	32.81641  Encompasses immediate flight from felony
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.

	32.81642  Includes acts taken to facilitate perpetrator's escape
	 State v. Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994): 1993 Term, p. 32-5, sec. 32.8141.


	32.8165  Party to the crime
	32.81651  Person convicted of felony as party to the crime becomes principal to murder occurring as result of that crime
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.


	32.8166  Cannot convict of, and punish for, both felony murder and underlying felony
	 State v. Krawczyk, 2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 2002 Term WCA-217, at ¶26.

	32.8167  Nature of this offense
	32.81671  Is stand-alone unclassified crime
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶1-24.

	32.81672  Is not penalty enhancement
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶1-24.


	32.8168  Penalty or punishment for offense
	32.81681  Because this offense is stand-alone unclassified crime, maximum term of initial confinement under truth-in-sentencing is 37 years and 6 months (under 1999-2000 versio of statutes) and 26 years and 3 months (under 2001-02 version of statutes)
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶1-24.




	32.82  Abortion (in violation of Wis. Stat. § 940.04) (feticide)
	32.821  Constitutionality of statute creating this offense
	32.8211  In general
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).
	 Stenberg v. Carhart, 120 S. Ct. 2597 (2000): 1999 Term, p. 32-9, sec. 32.841.
	 Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992): 1991 Term, p. 32-2, sec. 32.411.
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.
	 For other cases dealing with this subject, see sec. 32.411.

	32.8212  Severability of invalid portions of abortion statute from valid portions
	 For cases dealing with this subject, see sec. 32.8241.


	32.822  Scope and reach of this offense in general
	32.8221  This offense proscribes feticide, the intentional causing of death of an unborn quick child by violently assaulting the unborn child's mother
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.


	32.823  This offense not impliedly repealed by enactment of the offense of abortion in violation of Wis. Stat. § 940.15
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.

	32.824  Other matters
	32.8241  Severability of invalid portions of abortion statute from valid portions
	 Leavitt v. Jane L., 116 S. Ct. 2068 (1996): 1995 Term, p. 47-6, sec. 47.494.


	32.825  Related matters
	32.8251  Wisconsin statutory provision requiring parental consent prior to abortion and prescribing judicial waiver procedure (Wis. Stat. § 48.375)
	 For cases dealing with this subject, see sec. 47.892.



	32.83  Abortion (in violation of Wis. Stat. § 940.15)
	32.831  Constitutionality of statute creating this offense
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.

	32.832  Related matters
	32.8321  Wisconsin statutory provision requiring parental consent prior to abortion and prescribing judicial waiver procedure (Wis. Stat. § 48.375)
	 For cases dealing with this subject, see sec. 47.892.



	32.84  Partial-Birth Abortion (in violation of Wis. Stat. § 940.16)
	32.841  Constitutionality of statute creating this offense
	 Gonzales v. Carhart, 127 S. Ct. 1610 (2007).
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).
	 Stenberg v. Carhart, 120 S. Ct. 2597 (2000): 1999 Term, p. 32-9, sec. 32.841.

	32.842  Related matters
	32.8421  Wisconsin statutory provision requiring parental consent prior to abortion and prescribing judicial waiver procedure (Wis. Stat. § 48.375)
	 For cases dealing with this subject, see sec. 47.892.



	32.85  Assisting Suicide
	32.851  Constitutionality of statute creating this offense
	 Vacco v. Quill, 117 S. Ct. 2293 (1997): 1996 Term, p. 32-5, sec. 32.831.
	 Washington v. Glucksberg, 117 S. Ct. 2258 (1997): 1996 Term, p. 32-5, 32.831.


	32.86  Mutilating Or Hiding A Corpse
	32.861  Elements of this offense
	32.8611  In general
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶78.

	32.8612  "Hides"
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶25.


	32.862  Sufficiency of evidence to convict
	32.8621  Sufficiency to prove that defendant "hid" corpse
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶24-26.



	32.87  Other Crimes


	Chapter 33  Crimes Against Bodily Security
	33.1  Crimes Involving Battery
	33.11  Simple Battery: Causing Bodily Harm With Intent To Cause Bodily Harm
	33.111  Elements of this offense
	33.1111  In general
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.

	33.1112  Bodily harm
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.


	33.112  Admission of evidence
	33.1121  Evidence not limited to acts alleged in complaint
	 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 781 (1985): 1984 Term, p. 172, sec. 10.81.


	33.113  Sufficiency of evidence to establish factual basis for guilty plea to this offense
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 33.112.

	33.114  Instructing on this offense and lesser-included offenses
	33.1141  Instructing on this offense as lesser-included offense
	33.11411  Offenses of which this is and is not a lesser-included offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶78-90.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7 (1985): 1984 Term, p. 188, sec. 12.3121.
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.
	 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 (Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31.
	 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 411 (Ct. App. 1985): 1985 Term, p. 175, sec. 12.3322.
	 State v. Richards, 118 Wis. 2d 414, 347 N.W.2d 906 (Ct. App. 1984): 1983 Term, p. 220, sec. 12.3211.

	33.11412  When evidence provides reasonable grounds for conviction of this offense
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.



	33.115  Other matters
	33.1151  Appropriate unit of prosecution
	33.11511  In general
	 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 (1982): 1982 Term, p. 75, sec. 4.681.

	33.11512  Propriety of charging multiple acts of battery as one continuing offense
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.


	33.1152  No need for jury unanimity as to specific act of battery when offense continuous
	 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 781 (1985): 1984 Term, p. 172, sec. 10.81.

	33.1153  Successive prosecution for this offense after acquittal of more serious battery offense does not violate either double jeopardy or statutory prohibition on successive prosecutions
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.

	33.1154  Inmate's throwing urine in face of guard or fellow inmate does not, in itself, constitute bodily harm; it does, however, constitute bodily harm if victim testifies he suffered pain, e.g., burning in eyes
	 State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999): 1999 Term, p. 33-1, sec. 31.112.



	33.12  Substantial Battery: Causing Substantial Bodily Harm With Intent To Cause Bodily Harm
	33.13  Substantial Battery: Causing Substantial Bodily Harm With Intent To Cause Substantial Bodily Harm
	33.131  Instructing on lesser-included offenses in prosecutions for this offense
	33.1311  Offenses that are lesser-included offenses of this offense
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.


	33.132  Other matters
	33.1321  After acquittal of this offense, defendant may be prosecuted for simple battery without violating either double jeopardy or statutory prohibition on successive prosecutions
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.



	33.14  Intermediate Battery: Causing Great Bodily Harm With Intent To Cause Bodily Harm
	33.141  Elements of this offense
	33.1411  Causation element
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.


	33.142  Instructing on lesser-included offenses in prosecutions for this offense
	33.1421  Offenses that are and are not lesser-included offenses of this offense
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.

	33.1422  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.
	 State v. Glenn, 190 Wis. 2d 156, 526 N.W.2d 752 (Ct. App. 1994): 1994 Term, p. 33-1, sec. 33.1222.


	33.143  Other matters
	33.1431  Appropriate unit of prosecution
	33.14311  Propriety of charging multiple acts of battery as one continuing offense
	 State v. Glenn, 199 Wis. 2d 575, 545 N.W.2d 230 (1996): 1995 Term, p. 33-1, sec. 33.1211.




	33.15  Aggravated Battery: Causing Great Bodily Harm With Intent To Cause Either Substantial Bodily Harm Or Great Bodily Harm
	33.151  Elements of this offense
	33.1511  In general
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶49.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶7.

	33.1512  Great bodily harm
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶6-10.
	 For cases dealing generally with what constitutes great bodily harm, see sec. 31.532.


	33.152  Probable cause to believe this offense committed
	33.1521  Sufficiency of evidence to establish probable cause at preliminary examination
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 112, sec. 11.331.


	33.153  Admission of evidence
	33.1531  Evidence not limited to acts alleged in complaint
	 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 781 (1985): 1984 Term, p. 172, sec. 10.81.


	33.154  Instructing on this offense and lesser-included offenses
	33.1541  Instructing on lesser-included offenses in prosecutions for this offense
	33.15411  Offenses that are and are not lesser-included offenses of this offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶78-90.
	 State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7 (1985): 1984 Term, p. 188, sec. 12.3121.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶45-49.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶1-18.
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 31-3, sec. 31.381.
	 State v. Richards, 118 Wis. 2d 414, 347 N.W.2d 906 (Ct. App. 1984): 1983 Term, p. 220, sec. 12.3211.

	33.15412  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶50-54.


	33.1542  Instructing on this offense as lesser included offense
	33.15421  Offenses of which this is and is not a lesser-included offense
	 State v. Johnson, 178 Wis. 2d 42, 503 N.W.2d 575 (Ct. App. 1993): 1993 Term, p. 29-1, sec. 29.21.


	33.1543  Instructing on this offense as charged offense
	33.15431  In general
	33.15432  Instructing on "great bodily harm"
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶6-10.



	33.155  Sufficiency of evidence to convict
	33.1551  In general
	33.1552  Sufficiency to show intent to cause great bodily harm
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶50-54.


	33.156  Other matters
	33.1561  Other matters
	33.15611  No need for jury unanimity as to specific act of battery when offense continues
	 State v. D'Acquisto, 124 Wis. 2d 758, 370 N.W.2d 781 (1985): 1984 Term, p. 172, sec. 10.81.

	33.15612  May prosecute for this offense and for recklessly endangering safety based on single course of conduct without violating double jeopardy or creating multiplicitous charge
	 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21.




	33.16  High Risk Battery: Causing Bodily Harm With Substantial Risk (Formerly "High Probability") Of Great Bodily Harm
	33.161  Constitutionality of statute creating this offense
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 33-1, sec. 33.113.

	33.162  Elements of this offense
	33.1621  In general
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶53.
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 33-1, sec. 33.113.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶16.
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.


	33.163  Instructing on this offense and lesser-included offenses
	33.1631  Instructing on this offense as lesser-included offense
	33.16311  Offenses of which this is and is not a lesser-included offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶47-110.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-20.
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.


	33.1632  Instructing on lesser-included offenses in prosecution for this offense
	33.16321  Offenses that are, and are not lesser-included offenses of this offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶47-110.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-20.



	33.164  Sufficiency of evidence to convict
	33.1641  In general
	 State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d 847 (1988): 1987 Term, p. 33-1, sec. 33.113.

	33.1642  Sufficiency to show "high probability of great bodily harm"
	 State v. Verdone, 195 Wis. 2d 476, 536 N.W.2d 172 (Ct. App. 1995): 1995 Term, p. 33-4, sec. 33.1411.


	33.165  Other matters
	33.1651  Double jeopardy does not bar conviction of both this offense and burglary/battery based on same conduct
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.



	33.17  Battery To An Unborn Child
	33.18  Battery; Special Circumstances (Wis. Stat. § 940.20)
	33.181  Battery by prisoners (Wis. Stat. § 940.20(1))
	33.1811  Constitutionality of statute creating this offense
	33.18111  Consistency of holding that NGI acquittee is prisoner for purposes of this crime with requirements of equal protection clause
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411.


	33.1812  Elements of this offense
	33.18121  In general
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶53.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶16.
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.111.
	 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 287 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.331.

	33.18122  Confinement to state prison
	 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 33.1112.

	33.18123  Prisoner: in general
	 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 33.12112.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213.

	33.18124  Prisoner: juvenile delinquent committed to juvenile institution is prisoner
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213.

	33.18125  Prisoner: person committed to mental institution upon finding of NGI is prisoner
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 11-4, sec. 11.411.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213.

	33.18126  Prisoner: probationer who violates condition of probation and who, as a result, is taken into custody under an apprehension request is prisoner
	 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 33.12112.


	33.1813  Admission of evidence
	33.18131  Testimony of pharmacist regarding effect of medication defendant had taken to show he lacked intent to harm or felt need to defend himself
	 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 33.1121.

	33.18132  Evidence that defendant, after biting victim, said, "I've got AIDS and now you've got it"
	 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 33-1, sec. 33.1122.


	33.1814  Instructing on lesser-included offenses in prosecutions for this offense
	33.18141  Offenses that are, and are not, lesser-included offenses of this offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶47-110.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-20.
	 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 33.12112.

	33.18142  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Fitzgerald, 2000 WI App 55, 233 Wis. 2d 584, 608 N.W.2d 391: 1999 Term, p. 33-4, sec. 33.12112.


	33.1815  Instructing on this offense as lesser-included offense
	33.18151  Offenses of which this is and is not a lesser-included offense
	 State v. Davison, 2003 WI 89, 263 Wis. 2d 145, 666 N.W.2d 1, at ¶47-110.
	 State v. Davison, 2002 WI App 109, 255 Wis. 2d 715, 647 N.W.2d 390, 2001 Term WCA-354, at ¶15-20.


	33.1816  Other matters
	33.18161  Defenses to this offense
	 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 40-1, sec. 40.34.



	33.182  Battery by persons subject to certain injunctions (Wis. Stat. § 940.20(1m))
	33.183  Battery to law enforcement officers and fire fighters (Wis. Stat. § 940.20(2))
	33.1831  Elements of this offense
	33.18311  In general
	 State v. Barrett, 96 Wis. 2d 174, 291 N.W.2d 498 (1980): 1979 Term, p. 147, sec. 11.341.

	33.18312  In official capacity: in general
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶10-14.
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-14.

	33.18313  In official capacity:  law enforcement officer need not be acting "lawfully" for what he or she does to be done in officer's "official capacity"
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶10-14.

	33.18314  In official capacity:  officer acting outside his or her jurisdiction is not acting in "official capacity"
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶12.

	33.18315  Officer's "acting lawfully" is not element of this offense
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶12.


	33.1832  Sufficiency of evidence to convict
	 State v. Barrett, 96 Wis. 2d 174, 291 N.W.2d 498 (1980): 1979 Term, p. 147, sec. 11.341.


	33.184  Battery to probation, extended supervision and parole agents and aftercare agents (Wis. Stat. § 940.20(2m))
	33.185  Battery to jurors (Wis. Stat. § 940.20(3))
	33.1851  Elements of this offense
	 McLeod v. State, 85 Wis. 2d 787, 271 N.W.2d 157 (Ct. App. 1978): 1978 Term, p. 111, sec. 11.321.


	33.186  Battery to public officers (Wis. Stat. § 940.20(4))
	33.187  Battery to technical college district or school district officers and employees (Wis. Stat. § 940.20(5))
	33.188  Battery to public transit vehicle operator, driver or passenger (Wis. Stat. § 940.20(6))
	33.189  Battery to emergency medical care providers (Wis. Stat. § 940.20(7))

	33.19  Battery Or Threat To Particular Persons
	33.191  Battery or threat to witnesses (Wis. Stat. § 940.201)
	33.1911  Elements of this offense
	33.19111  In general
	 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 308, 668 N.W.2d 346, at ¶19.


	33.1912  Probable cause to believe this offense committed
	33.19121  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 308, 668 N.W.2d 346, at ¶20-23.



	33.192  Battery or threat to judge (Wis. Stat. § 940.203)
	33.1921  Constitutionality of statute creating this offense
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶16-31.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶13.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.

	33.1922  Elements of this offense
	33.19221  In general
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶33.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.

	33.19222  Must be "true threat," not idle talk, jest, exaggerated political comment, hyperbole, jest, innocuous talk, expression of political views, or other similarly protected speech
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶16-46.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶13.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.


	33.1923  Instructing on this offense
	33.19231  Instructing on requirement that there be a "true threat"
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶32-46.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.


	33.1924  Sufficiency of evidence to convict
	33.19241  In general
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶48.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.

	33.19242  Sufficiency to show "true threat"
	 State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d 762, 2000 Term WSC-86, at ¶48.
	 State v. Perkins, 2000 WI App 137, 237 Wis. 2d 313, 614 N.W.2d 25: 1999 Term, p. 33-6, sec. 33.13122.



	33.193  Battery or threat to Department of Revenue employe (Wis. Stat. § 940.205)
	33.194  Battery or threat to Department of Commerce or Department of Workforce Development employe (Wis. Stat. § 940.207)


	33.2  Crimes Involving Sexual Activity
	33.21  Sexual Assault
	33.211  Constitutionality of statute creating this offense
	33.2111  In general
	 Robinson v. Pennsylvania, 102 S. Ct. 2898 (1982): 1981 Term, p. 154, sec. 12.311.
	 Whidden v. New York, 102 S. Ct. 75 (1981): 1981 Term, p. 154, sec. 12.311.
	 Michael M. v. Superior Court, 101 S. Ct. 1200 (1981): 1980 Term, p. 96, sec. 8.431.
	 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 (1981): 1981 Term, p. 155, sec. 12.311.
	 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 (1981): 1980 Term, p. 131, sec. 12.311.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123.
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 183, sec. 12.311.
	 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 (Ct. App. 1981): 1981 Term, p. 154, sec. 12.311.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 130, sec. 12.311.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 131, sec. 12.311.
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 145, sec. 11.3111.
	 State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528, 280 N.W.2d 316 (Ct. App. 1979): 1978 Term, p. 112, sec. 11.351.

	33.2112  Constitutionality of prohibition on sexual intercourse "with a person who the defendant knows is unconscious"
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 33-2, sec. 33.2111.

	33.2113  Constitutionality of lack of requirement of intent in assaults involving sexual intercourse
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.

	33.2114  Constitutionality of prohibition on sexual contact or intercourse "with a person who suffers from a mental illness or deficiency which renders that person temporarily or permanently incapable of appraising the person's conduct"
	 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 (Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112.


	33.212  Elements of this offense
	33.2121  In general
	33.21211  In general
	 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 (1981): 1981 Term, p. 155, sec. 12.312.
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 131, sec. 12.312.
	 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 (1981): 1980 Term, p. 131, sec. 12.311.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 33.2124.
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 26-3, sec. 26.411.
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 220, sec. 12.3171.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 218, sec. 12.311.
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 187, sec. 12.3153.
	 State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 (Ct. App. 1981): 1981 Term, p. 154, sec. 12.311.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 131, sec. 12.312.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 131, sec. 12.312.

	33.21212  Elements of violation of Wis. Stat. § 940.225(2)(a) in general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶22.
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶14.

	33.21213  Elements of violation of Wis. Stat. § 940.225(2)(c) in general
	 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 (Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112.


	33.2122  By use or threat of force or violence
	33.21221  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶22-25.
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶59.
	 State v. Bonds, 165 Wis. 2d 27, 477 N.W.2d 265 (1991): 1991 Term, p. 33-1, sec. 33.2112.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 33-4, sec. 33.2132.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.

	33.21222  Includes forcible contact or force used as means of making sexual contact; element is satisfied whether force is used or threatened as part of sexual contact itself or whether it is used or threatened before sexual contact
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶24.
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶59.
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶15.

	33.21223  Use or threat of force or violence on prior occasion may be sufficient to satisfy this element
	 For cases dealing with this subject, see sec. 33.21722.

	33.21224  Grabbing and hugging victim tightly may constitute force or violence
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶23-24.


	33.2123  By use or threat of use of dangerous weapon
	33.21231  In general
	 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212.
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123.

	33.21232  Dog can be a dangerous weapon
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212.


	33.2124  Without consent
	33.21241  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶31.
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶28.
	 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 (1979): 1978 Term, p. 112, sec. 11.352.
	 State v. Simpson, 125 Wis. 2d 375, 373 N.W.2d 673 (Ct. App. 1985): 1985 Term, p. 170, sec. 12.3121.
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 145, sec. 11.3121.

	33.21242  This element does not require victim to resist assault
	 For cases dealing with this subject, see sec. 33.2125.

	33.21243  Use of sexual-assault definition of consent for purposes of other crimes
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶32.


	33.2125  Physical resistence is not element of this offense
	 State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999): 1998 Term, p. 1-20, sec. 1.42533.
	 State v. O'Brien, 214 Wis. 2d 328, 572 N.W.2d 870 (Ct. App. 1997): 1997 Term, p. 25-11, sec. 25.2622.

	33.2126  Sexual contact
	33.21261  In general
	 For cases dealing with this subject, see sec. 31.5532.

	33.21262  Touching must be for purpose of sexual arousal or gratification: in general
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶13-21.

	33.21263  Touching must be for purpose of sexual arousal or gratification: does not require proof of sexual maturity of defendant
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶16.

	33.21264  Sexual contact includes touching permitted or allowed by defendant
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521.

	33.21265  Definition of "vagina"
	 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985): 1985 Term, p. 171, sec. 12.3141.


	33.2127  Sexual intercourse
	33.21271  In general
	 For cases dealing with this subject, see sec. 31.5531.

	33.21272  Fellatio
	 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112.
	 For cases dealing with this subject, see sec. 31.5533.

	33.21273  Cunnilingus
	 For cases dealing with this subject, see sec. 31.5539.


	33.2128  Intent element of offense
	33.21281  Intent not required when assault involves sexual intercourse
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.

	33.21282  Intent required when assault involves sexual contact
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.


	33.2129  Other elements of this offense
	33.21291  Causes great bodily harm
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 33.2124.

	33.21292  Victim's unconsciousness
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 33-2, sec. 33.2133.

	33.21293  Aiding and abetting that renders what would otherwise be second-degree sexual assault first-degree sexual assault
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123.

	33.21294  Element of violation of Wis. Stat. § 940.225(2)(g) that defendant be employee of facility or program specified in statute:  "inpatient health care facility" includes only those facilities that are licensed or approved by DHFS
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶1-21.

	33.21295  Element of violation of Wis. Stat. § 940.225(2)(g) that defendant be employee of facility or program specified in statute:  must defendant-employee's conduct occur "within scope of employment" to satisfy this element?
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶20.

	33.21296  Element of violation of Wis. Stat. § 940.225(2)(h) that defendant be "correctional staff member":  "correctional staff member" does not include sheriff's deputy assigned to work as bailiff in courthouse, who brings inmates from correctional institution to courthouse
	 State v. Terrell, 2006 WI App 166, 295 Wis. 2d 619, 721 N.W.2d 527, at ¶1-12.

	33.21297  If victim of assault is dead, must state prove that defendant caused death of victim as part of sequence of events during which assault occurred? court of appeals' answer: yes; supreme court's answer: no
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶1-38.
	 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 312, 738 N.W.2d 137, at ¶1-15.



	33.213  Probable cause to believe this offense committed
	33.2131  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Lindberg, 175 Wis. 2d 332, 500 N.W.2d 322 (Ct. App. 1993): 1992 Term, p. 6-11, sec. 6.4822.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 6-13, sec. 6.441.
	 State v. Sorenson, 152 Wis. 2d 471, 449 N.W.2d 280 (Ct. App. 1989): 1989 Term, p. 33-2, sec. 33.2111.


	33.214  Charging this offense
	33.2141  Sufficiency of charging document in general
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.

	33.2142  Sufficiency of charging document with respect to time of offense
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 6-2, sec. 6.143.
	 State v. R.A.R., 148 Wis. 2d 408, 435 N.W.2d 315 (Ct. App. 1988): 1988 Term, p. 6-1, sec. 6.142.
	 State v. Sirisun, 90 Wis. 2d 58, 279 N.W.2d 484 (Ct. App. 1979): 1978 Term, p. 16, sec. 2.521.

	33.2143  Sufficiency of complaint
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 43, sec. 2.342.

	33.2144  Sufficiency of information
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 11-8, sec. 11.451.

	33.2145  Amending information
	 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 (Ct. App. 1993): 1993 Term, p. 6-17, sec. 6.561.

	33.2146  When acts of sexual assault were committed during short period of time and as such were part of one continuous criminal transaction, they may be charged together as one offense
	 For cases dealing with this subject, see sec. 33.21836.


	33.215  Admission of evidence
	33.2151  In general
	 State v. Droste, 115 Wis. 2d 48, 339 N.W.2d 578 (1983): 1983 Term, p. 108, sec. 5.141.

	33.2152  Matters relating to admissibility of evidence covered elsewhere in this book
	33.21521  In general
	 For cases dealing generally with the admissibility of particular evidence in a sexual assault prosecution after considering the question of relevancy and its counterweights, see sec. 13.361.

	33.21522  Evidence barred by rape shield law
	 For cases dealing with this subject, see sec. 20.83.

	33.21523  Prior sexual conduct of victim
	 For cases dealing with this subject, see sec. 13.3611.
	 For cases dealing with the cross-examination of a victim regarding the victim's prior sexual conduct, see sec. 16.15.
	 For cases dealing with constitutional limitations on the exclusion of evidence relating to the victim's prior sexual conduct, see secs. 27.33 and 28.52.
	 For cases dealing with the admission of prior sexual conduct between the defendant and the victim for the purpose of determining whether victim consented to alleged sexual intercourse or contact, see sec. 33.21551.

	33.21524  Post-assault conduct of sexual assault victim
	 For cases dealing with this subject, see secs. 18.257 and 20.8422.

	33.21525  Rape trauma syndrome
	 For cases dealing with this subject, see sec. 18.731.

	33.21526  Child sexual assault and incest victim syndrome
	 For cases dealing with this subject, see sec. 18.732.

	33.21527  Expert testimony on traumatization of sexual assault victim's memory
	 For cases dealing with this subject, see sec. 18.2581.

	33.21528  Expert testimony on lack of physical evidence in sexual assault case
	 For cases dealing with this subject, see sec. 18.2591.

	33.21529  Expert testimony on percent of child sexual assault accusations that are fabricated
	 For cases dealing with this subject, see sec. 18.2592.


	33.2153  Matters relating to admissibility of evidence covered elsewhere in this book (cont'd)
	33.21531  Evidence challenged as irrelevant because its probative value is outweighed by countervailing factors
	 For cases dealing with this subject, see sec. 13.361.

	33.21532  Other acts evidence
	 For cases dealing with this subject, see chapter 14.


	33.2154  Expert testimony regarding psychosexual maturity of defendant
	 For cases dealing with this subject, see sec. 18.2583.

	33.2155  Admission of prior sexual conduct between defendant and victim
	33.21551  For the purpose of determining whether the victim consented to alleged sexual intercourse or contact
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.

	33.21552  For the purpose of establishing motive for allegedly false accusation of sexual assault
	 State v. Jackson, 216 Wis. 2d 646, 575 N.W.2d 475 (1998): 1997 Term, p. 13-6, sec. 13.3613.
	 State v. Jackson, 212 Wis. 2d 203, 567 N.W.2d 920 (Ct. App. 1997): 1997 Term, p. 13-10, sec. 13.3613.


	33.2156  Admission of prior sexual assault
	33.21561  To establish alternative source of child-victim's knowledge of sexual matters
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.

	33.21562  To show alternative source of injury alleged to have been caused by assault being tried
	 State v. Dodson, 219 Wis. 2d 65, 580 N.W.2d 181 (1998): 1997 Term, p. 28-2, sec. 28.521.


	33.2157  Particular evidence
	33.21571  Semen-stained blanket
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 80, sec. 5.141.

	33.21572  Victim's statement that she did not want defendant to go to jail
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 62, sec. 5.133.

	33.21573  Hospital records
	 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 834 (Ct. App. 1979): 1979 Term, p. 106, sec. 8.811.

	33.21574  Videotaped statements of children
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 15-5, sec. 15.611.
	 For cases dealing generally with the admissibility of videotaped statements of children, see sec. 15.64.

	33.21575  Hearsay statements of child-victim
	 State v. Jagielski, 161 Wis. 2d 67, 467 N.W.2d 196 (Ct. App. 1991): 1990 Term, p. 15-3, sec. 15.31.
	 For cases dealing with the admissibility of hearsay statements of child-victims, see sec. 15.63.

	33.21576  Admission of prior sexual conduct between the defendant and the victim for the purpose of determining whether victim consented to alleged sexual intercourse or contact
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151.



	33.216  Instructing on this offense and lesser-included offenses
	33.2161  Instructing on this offense as charged offense
	33.21611  Content of instruction
	 State v. Sorenson, 143 Wis. 2d 226, 421 N.W.2d 77 (1988): 1987 Term, p. 8-16, sec. 8.6811.
	 State v. Nye, 105 Wis. 2d 63, 312 N.W.2d 826 (1981): 1981 Term, p. 155, sec. 12.311.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 58, sec. 4.62.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 33.2124.
	 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 26-3, sec. 26.411.
	 State v. Nye, 100 Wis. 2d 398, 302 N.W.2d 83 (Ct. App. 1981): 1980 Term, p. 131, sec. 12.314.

	33.21612  Instructing on sexual contact with vagina
	 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985): 1985 Term, p. 171, sec. 12.3141.

	33.21613  Instructing on consent element
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 146, sec. 11.3151.

	33.21614  Instructing on element of causing great bodily harm
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 33.2124.

	33.21615  Instructing on what constitutes sexual contact
	 State v. Traylor, 170 Wis. 2d 393, 489 N.W.2d 626 (Ct. App. 1992): 1992 Term, p. 31-4, sec. 31.5521.

	33.21616  Need for instruction telling jurors they must be unanimous about specific act that forms basis for each count when numerous counts charged and numerous instances of sexual assault testified to
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.

	33.21617  Propriety of instruction that jury should not consider evidence of prior sexual conduct between the defendant and the victim in determining whether victim consented to alleged sexual intercourse or contact
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-3, sec. 33.2151.

	33.21618  When penetration accomplished by object other than penis, it is error to instruct jury that "emission of semen is not required, but may occur"
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶75.

	33.21619  Instructing on meaning of "cunnilingus"
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶9-21.


	33.2162  Instructing on this offense as lesser-included offense
	33.21621  When evidence provides reasonable grounds for conviction of this offense
	 State v. Simpson, 125 Wis. 2d 375, 373 N.W.2d 673 (Ct. App. 1985): 1985 Term, p. 69, sec. 4.523.


	33.2163  Instructing on lesser-included offenses in prosecutions for this offense
	33.21631  Offenses that are lesser-included offenses of this offense
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 132, sec. 12.3151.
	 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 (Ct. App. 1990): 1989 Term, p. 31-1, sec. 31.31.
	 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 834 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132.

	33.21632  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123.

	33.21633  Second-degree sexual assault as lesser-included offense of first-degree sexual assault
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 69, sec. 4.523.

	33.21634  When evidence leaves sufficient doubt about first-degree sexual assault to permit instruction on second-degree sexual assault
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 69, sec. 4.523.

	33.21635  When evidence in prosecution for second-degree sexual assault provides basis for instruction on third-degree sexual assault
	 State v. Simpson, 125 Wis. 2d 375, 373 N.W.2d 673 (Ct. App. 1985): 1985 Term, p. 69, sec. 4.523.
	 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 (Ct. App. 1984): 1983 Term, p. 219, sec. 12.315.

	33.21636  When evidence leaves sufficient doubt about sexual assault to permit instruction on child abuse or battery
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 187, sec. 12.3153.



	33.217  Sufficiency of evidence to convict
	33.2171  In general
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 132, sec. 12.316.
	 State v. Sharp, 180 Wis. 2d 640, 511 N.W.2d 316 (Ct. App. 1993): 1993 Term, p. 33-5, sec. 33.216.
	 State v. Wachsmuth, 166 Wis. 2d 1014, 480 N.W.2d 842 (Ct. App. 1992): 1991 Term, p. 19-1, sec. 19.131.
	 State v. Stark, 162 Wis. 2d 537, 470 N.W.2d 317 (Ct. App. 1991): 1990 Term, p. 33-2, sec. 33.214.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 19-1, sec. 19.131.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 19-3, sec. 19.131.
	 State v. Daniels, 117 Wis. 2d 9, 343 N.W.2d 411 (Ct. App. 1983): 1983 Term, p. 119, sec. 5.73.
	 State v. Price, 111 Wis. 2d 366, 330 N.W.2d 779 (Ct. App. 1983): 1982 Term, p. 93, sec. 5.781.
	 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 511 (Ct. App. 1982): 1982 Term, p. 187, sec. 12.316.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 132, sec. 12.316.

	33.2172  Sufficiency to show "by use or threat of force or violence"
	33.21721  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶23-25.
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶55-65.
	 State v. Bonds, 165 Wis. 2d 27, 477 N.W.2d 265 (1991): 1991 Term, p. 33-1, sec. 33.2112.
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶13-17.
	 State v. Jaworski, 135 Wis. 2d 235, 400 N.W.2d 29 (Ct. App. 1986): 1986 Term, p. 228, sec. 12.3221.

	33.21722  Use or threat of force or violence on prior occasion may be sufficient to satisfy this element
	 State v. Hayes, 2003 WI App 99, 264 Wis. 2d 377, 663 N.W.2d 351, at ¶15.
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 33-4, sec. 33.2132.

	33.21723  Grabbing and hugging victim tightly may constitute force or violence
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶23-24.


	33.2173  Sufficiency to show "for the purpose of . . . sexually arousing or gratifying the defendant"
	 State v. Drusch, 139 Wis. 2d 312, 407 N.W.2d 328 (Ct. App. 1987): 1986 Term, p. 228, sec. 12.3222.

	33.2174  Sufficiency to show "by use or threat of use of dangerous weapon"
	33.21741  In general
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123.

	33.21742  Dog can be dangerous weapon
	 State v. Sinks, 168 Wis. 2d 245, 483 N.W.2d 286 (Ct. App. 1992): 1991 Term, p. 31-4, sec. 31.5212.


	33.2175  Sufficiency to show that sexual assault occurred
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173.

	33.2176  Sufficiency to show that victim suffered from mental illness or deficiency which rendered victim incapable of appraising his or her conduct
	33.21761  In general
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶1-23.

	33.21762  Expert testimony not necessary to make this showing
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶1-23.


	33.2177  Sufficiency to show that defendant knew that victim suffered from mental illness or deficiency which rendered victim incapable of appraising his or her conduct
	 State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.W.2d 684, at ¶24-25.

	33.2178  Sufficiency to show sexual intercourse or contact
	33.21781  Sufficiency to show sexual intercourse
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6221.
	 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 834 (Ct. App. 1979): 1979 Term, p. 146, sec. 11.3162.

	33.21782  Sufficiency to show touching of vagina
	 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985): 1985 Term, p. 171, sec. 12.3141.

	33.21783  Cannot sustain verdict on basis of sufficient evidence to prove type of sexual intercourse or contact on which jury was not instructed
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.


	33.2179  Sufficiency as to other matters
	33.21791  Sufficiency to show that victim was unconscious; unconsciousness includes loss of awareness caused by sleep
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 33-2, sec. 33.2133.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 33-3, sec. 33.214.

	33.21792  Sufficiency to show that assaulter was "aided and abetted" by another person
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 170, sec. 12.3123.

	33.21793  Sufficiency of evidence as to potential theories of guilt
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.

	33.21794  Sufficiency to show that victim was alive when sexual assault occurred
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 173, sec. 12.3173.

	33.21795  Sufficiency to show lack of consent
	 State v. Clark, 87 Wis. 2d 804, 275 N.W.2d 715 (1979): 1978 Term, p. 113, sec. 11.353.
	 Gates v. State, 91 Wis. 2d 512, 283 N.W.2d 474 (Ct. App. 1979): 1979 Term, p. 146, sec. 11.3161.



	33.218  Sufficiency of evidence to establish factual basis to support guilty plea
	33.2181  Sufficiency to establish factual basis for allegation that "cunnilingus" occurred
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶9-21.


	33.219  Other matters
	33.2191  Appropriate unit of prosecution
	33.21911  In general
	 State v. Wulff, 207 Wis. 2d 143, 557 N.W.2d 813 (1997): 1996 Term, p. 33-1, sec. 33.2122.
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 (1992): 1991 Term, p. 29-1, sec. 29.21.
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 33-3, sec. 33.2151.
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 218, sec. 12.312.
	 State v. Lomagro, 113 Wis. 2d 582, 335 N.W.2d 583 (1983): 1982 Term, p. 184, sec. 12.312.
	 State v. Baldwin, 101 Wis. 2d 441, 304 N.W.2d 742 (1981): 1980 Term, p. 133, sec. 12.3172.
	 State v. Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 (1980): 1979 Term, p. 145, sec. 11.313.
	 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 582, 770 N.W.2d 744, at ¶11-12.
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶17-19.
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶9-10.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.
	 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 33-9, sec. 33.2191.
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Patricia A.M., 168 Wis. 2d 724, 484 N.W.2d 380 (Ct. App. 1992): 1991 Term, p. 33-3, sec. 33.2141.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21.
	 State v. Bergeron, 162 Wis. 2d 521, 470 N.W.2d 322 (Ct. App. 1991): 1990 Term, p. 33-3, sec. 33.2151.
	 State v. Hirsch, 140 Wis. 2d 468, 410 N.W.2d 638 (Ct. App. 1987): 1987 Term, p. 6-4, sec. 6.171.
	 State v. Gustafson, 112 Wis. 2d 369, 332 N.W.2d 848 (Ct. App. 1983): 1982 Term, p. 185, sec. 12.312.

	33.21912  Aggregating multiple assaults in single count
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6222.

	33.21913  Charging multiple assaults during one assaultive episode that are same in law but significantly different in fact
	 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 582, 770 N.W.2d 744, at ¶11-12.
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 29-3, sec. 29.223.


	33.2192  Party to a crime
	33.21921  Aiding and abetting this offense
	 State v. Curbello-Rodriguez, 119 Wis. 2d 414, 351 N.W.2d 758 (Ct. App. 1984): 1983 Term, p. 220, sec. 12.3171.


	33.2193  Provision relating to "death of victim":  sexual assault statute applies whether victim is dead or alive at time of assault
	33.21931  Does this provision criminalize necrophilia generally? court of appeals' answer: no; supreme court's answer: yes
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶1-38.
	 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 312, 738 N.W.2d 137, at ¶1-15.

	33.21932  If victim of assault is dead, state must prove that defendant caused death of victim as part of sequence of events during which assault occurred
	 For cases dealing with this subject, see sec. 33.21297.

	33.21933  Under this provision, sexual assault statute criminalizes sexual contact or sexual intercourse with victim already dead at time of sexual activity, even when defendant did not cause victim's death
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶1-38.


	33.2194  Other and related matters
	33.21941  Rape shield law
	 For cases dealing with this subject, see sec. 20.83.

	33.21942  Ordering psychiatric examination of complaining witness
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 47, sec. 3.93.
	 For cases dealing generally with the ordering of a psychiatric examination of a witness, see sec. 20.345.

	33.21943  Need for sufficient specificity in verdict to identify act or alternative acts on which guilt is predicated
	 State v. Chambers, 173 Wis. 2d 237, 496 N.W.2d 191 (Ct. App. 1992): 1992 Term, p. 33-4, sec. 33.2141.
	 State v. Marcum, 166 Wis. 2d 908, 480 N.W.2d 545 (Ct. App. 1992): 1991 Term, p. 25-3, sec. 25.256.

	33.21944  Defendant may properly be convicted of multiple counts of sexual assault based on single act that violates multiple sections of sexual assault statute
	 State v. Sauceda, 168 Wis. 2d 486, 485 N.W.2d 1 (1992): 1991 Term, p. 29-1, sec. 29.21.
	 State v. Selmon, 175 Wis. 2d 155, 498 N.W.2d 876 (Ct. App. 1993): 1992 Term, p. 29-4, sec. 29.222.
	 State v. Sauceda, 163 Wis. 2d 553, 472 N.W.2d 798 (Ct. App. 1991): 1991 Term, p. 29-4, sec. 29.21.

	33.21945  Defendant's right to discovery of victim's mental health treatment records
	 State v. Speese, 191 Wis. 2d 205, 528 N.W.2d 63 (Ct. App. 1995): 1994 Term, p. 6-26, sec. 6.8922.
	 For cases dealing generally with this subject, see sec. 6.8921.

	33.21946  When acts of sexual assault were committed during short period of time and as such were part of one continuous criminal transaction, they may be charged together as one offense
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.

	33.21947  Sex offender reporting requirements
	 For cases dealing with this subject, see sec. 47.872.




	33.22  Sexual Exploitation Of Children
	33.221  Constitutionality of statute creating this offense
	 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 Term, p. 38-1, sec. 38.211.
	 Massachusetts v. Oakes, 109 S. Ct. 2633 (1989): 1988 Term, p. 47-8, sec. 47.483.
	 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 Term, p. 155, sec. 12.331.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221.
	 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 376 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221.

	33.222  Elements of this offense
	33.2221  In general
	33.2222  Importation
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 33-4, sec. 33.2222.
	 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 376 (Ct. App. 1989): 1989 Term, p. 33-4, sec. 33.2222.

	33.2223  Sexually explicit conduct
	33.22231  Lewd exhibition of genital or pubic area
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 33-5, sec. 33.2231.
	 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223.


	33.2224  Scienter
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 33-4, sec. 33.2221.


	33.223  Charging this offense
	33.2231  Need for allegation of scienter
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 33-4, sec. 33.2221.


	33.224  Instructing on this offense and lesser-included offenses
	33.2241  Instructing on this offense as charged offense
	33.22411  Content of instruction: definition of "lewd"
	 State v. Petrone, 161 Wis. 2d 530, 468 N.W.2d 676 (1991): 1990 Term, p. 33-5, sec. 33.2231.



	33.225  Sufficiency of evidence to convict
	33.2251  In general
	33.2252  Lewd exhibition of genital or pubic area
	 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223.



	33.23  Sexual Exploitation By Therapist
	33.231  Constitutionality of statute creating this offense
	 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 (Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321.

	33.232  Elements of this offense
	33.2321  In general
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶9.
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶17.

	33.2322  Professional therapist-patient/client relationship
	33.23221  In general
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶1-26.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶5-12.
	 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 (Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321.

	33.23222  Does not include teacher providing counseling to student that does not take place in a professional therapist-client relationship
	 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 (Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321.

	33.23223  Effect of fact that victim-client is acting as police agent to obtain incriminating evidence
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶1-26.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶5-12.



	33.233  Instructing on this offense and lesser include offenses
	33.2331  Instructing on this offense as charged offense
	33.23311  Content of instruction
	 State v. Draughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, at ¶1-21.



	33.234  Sufficiency of evidence to convict
	33.2341  Sufficiency to prove professional therapist-patient/client relationship
	33.23411  In general
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶1-26.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶5-12.
	 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 (Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321.

	33.23412  Does not include teacher providing counseling to student that does not take place in a professional therapist-client relationship
	 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 (Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321.

	33.23413  Effect of fact that victim-client is acting as police agent to obtain incriminating evidence
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶1-26.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶5-12.



	33.235  Other matters
	33.2351  Statute of limitations for this offense
	 For cases dealing with this subject, see sec. 12.322.

	33.2352  Appropriate unit of prosecution
	 State v. Miller, 2002 WI App 197, 257 Wis. 2d 124, 650 N.W.2d 850, 2002 Term WCA-32, at ¶21-26.



	33.24  Forced Viewing Of Sexual Activity

	33.3  Crimes Involving Injury
	33.31  Reckless Injury
	33.311  First-degree reckless injury to human being (formerly injury by conduct regardless of life)
	33.3111  Constitutionality of statute creating this offense
	 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 (1978): 1978 Term, p. 110, sec. 11.311.

	33.3112  Elements of this offense
	33.31121  In general
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 33-10, sec. 33.31111.
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 133, sec. 12.331.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 79, sec. 11.2221.
	 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 (Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533.
	 State v. Ott, 111 Wis. 2d 691, 331 N.W.2d 629 (Ct. App. 1983): 1982 Term, p. 176, sec. 12.1551.
	 Poston v. United States Fidelity and Guarantee Co., 107 Wis. 2d 215, 320 N.W.2d 9 (Ct. App. 1982): 1981 Term, p. 155, sec. 12.321.

	33.31122  "Human being"
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.

	33.31123  Utter disregard for human life
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111.


	33.3113  Probable cause to believe this offense committed
	33.31131  Sufficiency of evidence to establish probable cause at preliminary examination
	 State ex rel. Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (1982): 1981 Term, p. 27, sec. 2.545.
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.


	33.3114  Admission of evidence
	 Hammen v. State, 87 Wis. 2d 791, 275 N.W.2d 709 (1979): 1978 Term, p. 54, sec. 5.223.

	33.3115  Instructing on this offense and lesser-included offenses
	33.31151  Offenses of which this is and is not a lesser-included offense
	 Hagenkord v. State, 100 Wis. 2d 452, 302 N.W.2d 421 (1981): 1980 Term, p. 132, sec. 12.3151.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 133, sec. 12.3321.
	 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 (1978): 1977 Term, p. 75, sec. 11.132.
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.
	 State v. Akerele-Ale, 181 Wis. 2d 720, 512 N.W.2d 197 (Ct. App. 1993): 1993 Term, p. 29-2, sec. 29.222.
	 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 834 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132.
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 106, sec. 11.132.

	33.31152  Offenses that are lesser-included offenses of this offense
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 75, sec. 11.132.

	33.31153  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 111, sec. 11.313.


	33.3116  Sufficiency of evidence to convict
	33.31161  In general
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 133, sec. 12.333.
	 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 (1978): 1978 Term, p. 111, sec. 11.314.

	33.31162  Sufficiency to prove "utter disregard for human life"
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111.
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶31-44.


	33.3117  Other matters
	33.31171  Appropriate unit of prosecution
	 State v. Kelty, 2006 WI 101, 294 Wis. 2d 62, 716 N.W.2d 886, at ¶46-51.

	33.31172  This offense does not apply to pregnant woman who harms unborn child (e.g., by ingesting excessive amounts of alcohol)
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.



	33.312  First-degree reckless injury of unborn child
	33.3121  This offense does not apply to act by woman who is pregnant with unborn child
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.


	33.313  Second-degree reckless injury
	33.3131  Elements of this offense
	33.31311  In general
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶49.


	33.3132  Instructing on this offense as lesser-included offense
	33.31321  Offense of which this is and is not a lesser-included offense
	 State v. Miller, 2009 WI App 111, 320 Wis. 2d 724, 772 N.W.2d 188, at ¶45, 49.




	33.32  Injury By Negligent Handling Of Dangerous Weapon, Explosives Or Fire
	33.321  Constitutionality of statute creating this offense
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.

	33.322  Elements of this offense
	33.3221  In general
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.

	33.3222  "Operating or handling"
	33.32221  In general
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.

	33.32222  Physical or temporal proximity to dangerous weapon not prerequisite to finding criminally negligent handling of dangerous weapon
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.


	33.3223  Dangerous weapon
	33.32231  In general
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.

	33.32232  Dog can be dangerous weapon if it was intended to be used as weapon
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.


	33.3224  "Negligent"
	33.32241  In general
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶12.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.

	33.32242  Criminal negligence is purely objective; no criminal intent required
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶12.
	 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 (Ct. App. 1996): 1996 Term, p. 33-4, sec. 33.3221.



	33.323  Instructing on this offense and lesser-included offenses
	33.3231  Instructing on this offense as lesser-included offense
	33.32311  Offenses of which this is and is not a lesser-included offense
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 75, sec. 11.132.
	 State v. Perry, 181 Wis. 2d 43, 510 N.W.2d 722 (Ct. App. 1993): 1993 Term, p. 31-3, sec. 31.381.



	33.324  Sufficiency of evidence to convict
	33.3241  Sufficiency to show "negligent" handling of dangerous weapon
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.

	33.3242  Sufficiency to prove "handling" of dangerous weapon
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.

	33.3243  Sufficiency to prove that item handled was "dangerous weapon"
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.


	33.325  Other matters
	33.3251  Defenses to this offense
	33.32511  Mistake is not a defense to this offense
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶12.
	 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 (Ct. App. 1996): 1996 Term, p. 33-4, sec. 33.3221.




	33.33  Injury By Intoxicated Use Of Vehicle (i.e., While Under Influence Of Intoxicant Or With Prohibited Blood Alcohol Concentration) (Wis. Stat. § 940.25(1)(a) and (b))
	33.331  Constitutionality of statute creating this offense
	33.3311  Constitutionality of absence of requirement of causal connection between intoxicated condition of operator and injury
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶38.
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶18-19.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 226, sec. 12.281.

	33.3312  Constitutionality of proscription on having 0.1 grams or more of alcohol in 210 liters of breath
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-1, sec. 37.2111.

	33.3313  Constitutionality of placing burden of proof on defendant to establish affirmative defense that death would have occurred even in absence of intoxication
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151.
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.331.


	33.332  Elements of this offense
	33.3321  In general
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3121.

	33.3322  Having 0.1 grams or more of alcohol in 210 liters of breath
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	33.3323  Under the influence of an intoxicant
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶1-59.
	 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 (1986): 1985 Term, p. 188, sec. 12.7625.

	33.3324  Prior convictions, etc., are element of crime when charge involves operation with blood alcohol concentration of .08 percent or more
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.


	33.333  Probable cause to believe this offense committed
	33.3331  Sufficiency of showing of probable cause in complaint
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.3321.


	33.334  Admission of evidence
	33.3341  Evidence that defendant asked for, but was denied, alternative test for blood alcohol concentration
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 210, sec. 13.6342.

	33.3342  Defendant's refusal to submit to blood alcohol test
	 For cases dealing with this subject, see sec. 13.3621.

	33.3343  Blood test evidence
	 For cases dealing with this subject, see sec. 18.4.

	33.3344  Prior convictions are admissible to prove "prohibited alcohol concentration" element of crime when charge involves operation with blood alcohol concentration of .08 percent or more
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.


	33.335  Instructing on this offense and lesser-included offenses
	33.3351  Instructing on this offense as charged offense
	33.33511  Content of instruction in general
	 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 (1986): 1985 Term, p. 188, sec. 12.7625.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 227, sec. 12.3141.

	33.33512  Instructing on meaning of "materially impaired" in definition of "under the influence of an intoxicant"
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶1-59.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶1-20.

	33.33513  Instructing on meaning of "under the influence of an intoxicant"
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶1-59.


	33.3352  Instructing on lesser-included offenses in prosecutions for this offense
	33.33521  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3141.


	33.3353  Instructing on presumption of intoxication from blood-alcohol content
	 For cases dealing with this subject, see sec. 8.5316.


	33.336  Other matters
	33.3361  Appropriate unit of prosecution
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 226, sec. 12.284.

	33.3362  Defenses to this offense
	33.33621  Defense that death would have occurred even in absence of intoxication: constitutionality of placing burden of proof for this defense on the defendant
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151.

	33.33622  Defense that death would have occurred even in absence of intoxication: defendant has no right to mid-trial advisory ruling on sufficiency of evidence to support this defense
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 8-12, sec. 8.573.

	33.33623  Victim's failure to wear seat belt which would have prevented injury is not a defense to this offense
	 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 (Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152.


	33.3363  Other matters
	33.33631  Propriety of separate convictions based on alcohol concentration in breath and on alcohol concentration in blood
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	33.33632  Requirement of court approval for dismissal or amendment of this charge
	 For cases dealing with this subject, see sec. 37.142.

	33.33633  Propriety of charging, convicting, and punishing for this offense and for injury by negligent use of vehicle
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221.

	33.33634  No double jeopardy bar to prosecution for this offense after conviction of civil drunk driving offense based on same incident
	 For cases dealing with this subject, see sec. 29.783.




	33.34  Injury By Intoxicated Use Of Vehicle (i.e., With Detectable Amount Of Restricted Controlled Substance In One's Blood (Wis. Stat. § 940.25(1)(am))
	33.341  Constitutionality of statute creating this offense
	33.3411  In general
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶1-25.

	33.3412  Consistency with police powers doctrine
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶17.

	33.3413  Consistency with due process
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶17.

	33.3414  Constitutionality of absence of requirement of causal connection between presence of detectable amount of restricted controlled substance and injury
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶15-21.

	33.3415  Statute does not contain any unconstitutional presumptions
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶8-12.

	33.3416  Statute does not create unconstitutional status offense
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶13-14.

	33.3417  Constitutionality of placing burden of proof on defendant to establish affirmative defense that death would have occurred even in absence of intoxication
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶22-24.


	33.342  Elements of this offense
	33.3421  In general
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶11.

	33.3422  Causation element
	33.34221  Only requires causal connection between driving and injury
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶19.

	33.34222  Does not require causal connection between presence of detectable amount of restricted controlled substance and injury
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶15-21.




	33.35  Injury By Negligent Use Of A Vehicle
	33.351  Constitutionality of statute creating this offense
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.

	33.352  Probable cause to believe this offense committed
	33.3521  Sufficiency of showing of probable cause in complaint
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-11, sec. 32.3321.


	33.353  Other matters
	33.3531  Other matters
	33.35311  Propriety of charging, convicting, and punishing for this offense and for injury by negligent use of vehicle
	 State v. Wolske, 143 Wis. 2d 175, 420 N.W.2d 60 (Ct. App. 1988): 1987 Term, p. 32-9, sec. 32.3221.





	33.4  Crimes Involving Abuse
	33.41  Abuse Of Children
	33.411  Constitutionality of statute creating this offense
	 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986): 1985 Term, p. 174, sec. 12.331.

	33.412  Elements of this offense
	33.4121  In general
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 174, sec. 12.3321.
	 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422.
	 State v. Campbell, 102 Wis. 2d 243, 306 N.W.2d 272 (Ct. App. 1981): 1980 Term, p. 134, sec. 12.341.

	33.4122  Specific intent (i.e., intent to cruelly maltreat) not element of this offense
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 174, sec. 12.3322.
	 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 411 (Ct. App. 1985): 1985 Term, p. 175, sec. 12.3322.

	33.4123  Act of commission not required
	 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986): 1985 Term, p. 176, sec. 12.3361.


	33.413  Admission of evidence
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 174, sec. 12.3322.

	33.414  Instructing on this offense and lesser-included offenses
	33.4141  Instructing on this offense as charged offense
	33.41411  Content of instruction
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 174, sec. 12.3322.


	33.4142  Instructing on lesser-included offenses in prosecutions for this offense
	33.41421  Offenses that are lesser-included offenses of this offense
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 175, sec. 12.3351.
	 State v. Danforth, 125 Wis. 2d 293, 371 N.W.2d 411 (Ct. App. 1985): 1985 Term, p. 176, sec. 12.3351.



	33.415  Other matters
	33.4151  Party to a crime
	 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422.

	33.4152  Other matters
	33.41521  Liability of parent who fails to protect child from abuse by another
	 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986): 1985 Term, p. 176, sec. 12.3361.
	 State v. Williquette, 125 Wis. 2d 86, 370 N.W.2d 282 (Ct. App. 1985): 1984 Term, p. 189, sec. 12.3422.




	33.42  Abuse Of Vulnerable Adults
	33.43  Abuse Of Residents Of Penal Facilities
	33.431  Sufficiency of evidence to convict
	 State v. Serebin, 119 Wis. 2d 837, 350 N.W.2d 65 (1984): 1983 Term, p. 235, sec. 12.7911.
	 State v. Serebin, 114 Wis. 2d 314, 328 N.W.2d 855 (Ct. App. 1983): 1983 Term, p. 120, sec. 5.741.

	33.432  Other matters
	33.4321  Other matters
	33.43211  Existence of crime
	 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 382 (1983): 1982 Term, p. 188, sec. 12.321.




	33.44  Abuse And Neglect Of Patients And Residents

	33.5  Crimes Involving Confinement Or Restraint
	33.51  False Imprisonment
	33.511  Elements of this offense
	33.5111  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶26.
	 In Interest of Joseph E.G., 2001 WI App 29, 240 Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, at ¶12.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513.

	33.5112  Confinement or constraint
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶18.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 33-6, sec. 33.5112.

	33.5113  Without consent
	33.51131  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶30-32.
	 In Interest of Joseph E.G., 2001 WI App 29, 240 Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, at ¶12.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513.

	33.51132  Use of sexual-assault definition of consent to define consent for purposes of this offense
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶31-32.


	33.5114  Without lawful authority
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513.


	33.512  Instructing on this offense and lesser-included offenses
	33.5121  Instructing on this offense as charged offense
	33.51211  Content of instruction
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 25-1, sec. 25.211.


	33.5122  Instructing on this offense as lesser-included offenses
	33.51221  Offenses of which this offense is, and is not, a lesser-included offense
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶19.



	33.513  Sufficiency of evidence to convict
	33.5131  In general
	33.5132  Sufficiency to prove confinement or restraint
	33.51321  In general
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶28-29.
	 State v. C.V.C., 153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 33-6, sec. 33.5112.

	33.51322  Holding victim very tightly may constitute restraint
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶28-29.


	33.5133  Sufficiency to show lack of consent
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶30-32.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513.

	33.5134  Sufficiency to show lack of lawful authority
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-4, sec. 33.513.


	33.514  Other matters
	33.5141  Defenses to this offense
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.5141.

	33.5142  Other matters
	33.51421  Effect of defendant's status as parent of victim
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.5141.

	33.51422  Effect of order granting custody of victim to defendant's wife
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.5141.




	33.52  Kidnapping
	33.521  Constitutionality of statute creating this offense
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 33-7, sec. 33.521.

	33.522  Elements of this offense
	33.5221  In general
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶16-18.
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.5111.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 33-8, sec. 33.5221.
	 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 (Ct. App. 1984): 1983 Term, p. 221, sec. 12.341.
	 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 (Ct. App. 1980): 1980 Term, p. 133, sec. 12.321.

	33.5222  Confinement
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶17-19.

	33.5223  "Held to service against his will"
	33.52231  In general
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶28.

	33.52232  Embraces acts (e.g., sexual acts) performed at command of another
	 State v. Denton, 2009 WI App 78, 319 Wis. 2d 718, 768 N.W.2d 250, at ¶28.
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 33-5, sec. 33.5111.
	 State v. Grande, 169 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992): 1991 Term, p. 13-1, sec. 13.2313.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 33-8, sec. 33.5222.


	33.5224  Asportation element: "Carries another from one place to another"
	33.52241  In general
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 33-5, sec. 33.5111.

	33.52242  No need to show that asportation or secret confinement was wholly independent of, and nonincidental to, the commission of any additional crime charged
	 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 (Ct. App. 1984): 1983 Term, p. 221, sec. 12.3431.


	33.5225  Requirement that state prove absence of mitigating factor that victim was released without permanent physical injury
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶18.


	33.523  Admission of evidence
	33.5231  Evidence of prior acts of custodian of child kidnapped, offered to establish coercion defense
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.5121.


	33.524  Instructing on this offense and lesser-included offenses
	33.5241  Instructing on this offense as charged offense
	33.52411  Content of instruction in general
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 147, sec. 11.321.

	33.52412  Need for instruction that person acting on behalf of parent of child kidnapped cannot be guilty of kidnapping
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-8, sec. 33.5152.


	33.5242  Instructing on lesser-included offenses in prosecutions for this offense
	33.52421  Offenses which are, and are not, lesser-included offenses of this offense
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶19.



	33.525  Sufficiency of evidence to convict
	33.5251  In general
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.514.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 177, sec. 12.341.
	 State v. Simpson, 118 Wis. 2d 454, 347 N.W.2d 920 (Ct. App. 1984): 1983 Term, p. 221, sec. 12.342.

	33.5252  Sufficiency to prove confinement
	 State v. Burroughs, 2002 WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 2001 Term WCA-223, at ¶13-22.

	33.5253  Requirement that state prove absence of mitigating factor that victim was released without permanent physical injury
	 For cases dealing with this subject, see sec. 33.5225.


	33.526  Sufficiency of evidence to establish factual basis to support guilty plea
	33.5261  In general
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶16-20.

	33.5262  Need to provide factual basis to negate mitigating factor the victim was released without permanent physical injury
	 State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 727 N.W.2d 53, at ¶16-20.


	33.527  Attempt to commit this offense
	33.5271  Instructing on attempt to commit this offense
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 147, sec. 11.321.

	33.5272  Sufficiency of evidence to convict of attempt to commit this offense
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 147, sec. 11.3222.


	33.528  Other matters
	33.5281  Defenses to this offense
	33.52811  Parent cannot be guilty of kidnapping
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-8, sec. 33.5152.

	33.52812  Person acting on behalf of parent can be guilty of kidnapping child
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-8, sec. 33.5152.


	33.5282  Proper venue for this offense
	 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 (1999): 1998 Term, p. 31-10, sec. 31.6951.

	33.5283  This offense is a unitary or continuing crime that, once begun, does not end until victim is free
	 United States v. Rodriguez-Moreno, 119 S. Ct. 1239 (1999): 1998 Term, p. 31-10, sec. 31.6951.



	33.53  Abduction
	33.54  Taking Hostages
	33.541  Constitutionality of statute creating this offense
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.

	33.542  Elements of this offense
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.

	33.543  Sufficiency of evidence to convict
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.



	33.6  Crimes Involving Intimidation
	33.61  Intimidation Of Witnesses
	33.611  Elements of this offense
	33.6111  In general
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶10.
	 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 308, 668 N.W.2d 346, at ¶18.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.611.

	33.6112  "Dissuade"
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶10.

	33.6113  "Witness"
	33.61131  In general
	33.61132  Includes putative witness
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶11.



	33.612  Probable cause to believe this offense committed
	33.6121  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Cotton, 2003 WI App 154, 266 Wis. 2d 308, 668 N.W.2d 346, at ¶20-23.


	33.613  Instructing on this offense and lesser-included offenses
	33.6131  Instructing on this offense as charged offense
	33.61311  Content of instruction
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 8-3, sec. 8.561.


	33.6132  Instructing on lesser-included offenses in prosecution for this offense
	33.61321  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.6121.



	33.614  Sufficiency of factual basis to support guilty plea
	 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 (Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611.

	33.615  Sufficiency of evidence to convict
	33.6151  In general
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶9-13.
	 State v. Mendez, 157 Wis. 2d 289, 459 N.W.2d 578 (Ct. App. 1990): 1990 Term, p. 33-7, sec. 33.611.

	33.6152  Sufficiency to show conspiracy
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.614.

	33.6153  Sufficiency to show intent to intimidate
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.614.

	33.6154  Sufficiency to show intimidation
	33.61541  In general
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶9-13.

	33.61542  Intimidation may be accomplished by contact with third party, e.g., parent of person defendant is attempting to dissuade from testifying, friend or relative of defendant who is asked to convey message to witness, etc.
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶15.
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶9-13.



	33.616  Other matters
	33.6161  Appropriate unit of prosecution
	33.61611  Each separate act of intimidation constitutes separate offense
	 State v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, at ¶14-28.


	33.6162  Attempt to intimidate witness may be prosecuted as completed act
	 State v. Rodriguez, 2007 WI App 252, 306 Wis. 2d 129, 743 N.W.2d 460, at ¶15.



	33.62  Intimidation Of Victims: Misdemeanor (Wis. Stat. § 940.44)
	33.621  Elements of this offense
	33.6211  In general
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.621.

	33.6212  Victim
	33.62121  In general
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.

	33.62122  Crime that does not require victim (e.g., disorderly conduct) may have victim for purposes of this crime
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.


	33.6213  Under subsec. (2), it is sufficient to show that intimidation was done to prevent or dissuade victim from doing any one or more of the listed actions, even though those actions are listed using the conjunctive "and"
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶1-27.


	33.622  Instructing on this offense and lesser included offenses
	33.6221  Instructing on this offense as charged offense
	33.62211  Content of instruction
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 33-8, sec. 33.6221.



	33.623  Sufficiency of evidence to convict
	33.6231  In general
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 34-4, sec. 34.341.

	33.6232  Evidence not rendered insufficient to convict because jury acquitted defendant of underlying crime of which person is alleged to have been victim
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.

	33.6233  Under subsec. (2), it is sufficient to show that intimidation was done to prevent or dissuade victim from doing any one or more of the listed actions, even though those actions are listed using the conjunctive "and"
	 For cases dealing with this subject, see sec. 33.6213.


	33.624  Other matters
	33.6241  No need to jury unanimity as to underlying crime of which intimidated person was a victim
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 8-14, sec. 8.6121.

	33.6242  Evidence not rendered insufficient to convict because jury acquitted defendant of underlying crime of which person is alleged to have been victim
	 For cases dealing with this subject, see sec. 33.6232.

	33.6243  Under subsec. (2), it is sufficient to show that intimidation was done to prevent or dissuade victim from doing any one or more of the listed actions, even though those actions are listed using the conjunctive "and"
	 For cases dealing with this subject, see sec. 33.6213.



	33.63  Violation Of Court Orders

	33.7  Other Crimes Against Bodily Security
	33.71  Mayhem
	33.711  Elements of this offense
	33.7111  In general
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶70.
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 112, sec. 11.341.

	33.7112  "Other bodily member"
	33.71121  In general
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶1-74.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶5-17.

	33.71122  Forehead is "other bodily member"
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶1-74.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶5-17.

	33.71123  "Other bodily member" encompasses all bodily parts
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶33, 90.


	33.7113  Great bodily harm
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶72-74.


	33.712  Instructing on this offense and lesser-included offenses
	33.7121  Instructing on lesser-included offenses in prosecutions for this offense
	33.71211  Offenses that are lesser-included offenses of this offense
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 106, sec. 11.132.

	33.71212  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 112, sec. 11.342.



	33.713  Other matters
	33.7131  History of crime of mayhem and mayhem statute
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶16-24.

	33.7132  Forehead is "other bodily member" for purposes of this offense
	 For cases dealing with this subject, see sec. 33.71122.

	33.7133  "Other bodily member" encompasses all bodily parts
	 For cases dealing with this subject, see sec. 33.71123.



	33.72  Hazing
	33.73  Failure To Support
	 For cases dealing with this subject, see sec. 38.658.

	33.74  Abandonment Of Young Child
	33.75  Law Enforcement Officer; Failure To Render Aid
	33.76  Duty To Aid Victim Or Report Crime
	33.761  Constitutionality of statute creating this offense
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.

	33.762  Elements of this offense
	33.7621  In general
	33.7622  Knowledge
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.


	33.763  Other matters
	33.7631  Defenses to this offense
	33.76311  Burden of proof on defenses provided in statute creating this offense
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.




	33.77  Stalking (Wis. Stat. § 940.32)
	33.771  Constitutionality of statute creating this offense
	33.7711  In general
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.

	33.7712  Overbreadth
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.

	33.7713  Vagueness
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.

	33.7714  Denial of due process
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.


	33.772  Elements of this offense
	33.7721  In general
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶69.
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.

	33.7722  "Actor's acts induce fear in [victim]"
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.

	33.7723  This offense does not require that defendant threatened victim
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.

	33.7724  That defendant's conduct not protected by constitutional right to freedom of speech or to peaceably assemble is not element of offense
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.

	33.7725  In prosecution under Wis. Stat. § 940.32(2m)(a), prior conviction
	 For cases dealing with this subject, see sec. 33.7763.

	33.7726  Elements of offense described in § 940.32(2m)(b) in general
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶34.

	33.7727  "Course of conduct"
	33.77271  In general
	33.77272  When defendant charged under § 940.32(2m)(b), "course of conduct" is not limited to conduct that occurred after previous conviction
	 For cases dealing with this subject, see sec. 33.7788.



	33.773  Charging this offense
	33.7731  Sufficiency of information
	33.77311  In general
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶30-34.

	33.77312  With respect to time of offense
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶30-34.



	33.774  Admission of evidence
	33.7741  In prosecution under Wis. Stat. § 940.32(2m)(a), evidence of prior conviction
	33.77411  In general
	 For cases dealing with this subject, see sec. 33.7764.

	33.77412  By way of stipulation when defendant is willing to stipulate to prior conviction's existence
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-60.


	33.7742  In prosecution under Wis. Stat. § 940.32(3)(b), evidence of prior conviction involving same victim
	33.77421  In general
	 For cases dealing with this subject, see sec. 33.7775.


	33.7743  Evidence of acts showing "course of conduct"
	33.77431  In general
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶23-27.

	33.77432  Evidence is not excludable as inadmissible other-acts evidence
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶23-27.

	33.77433  In prosecution under § 940.32(2m)(b), evidence of acts showing "course of conduct" is not limited to acts that occurred after previous conviction
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶11-19.


	33.7744  Evidence of conduct directed at third party that is similar to that directed at victim in present case
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶28-29.


	33.775  Instructing on this offense
	33.7751  Content of instruction
	33.77511  In general
	33.77512  Instructing on "course of conduct"
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶57.



	33.776  Sufficiency of evidence to convict
	33.7761  In general
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.

	33.7762  Sufficiency to prove "course of conduct," i.e., "maintaining a visual or physical proximity to a person . . . on 2 or more calendar days"
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.

	33.7763  Sufficiency to prove that "actor's acts induce[d] fear in [victim]"
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.

	33.7764  State not required to prove that defendant's conduct was not protected by constitutional right to freedom of speech or to peaceably assemble
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.


	33.777  Penalty or punishment for this offense
	33.7771  Determining penalty that applies when course of conduct constituting stalking commences prior to date of penalty change, but concludes after that date
	33.77711  In general
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶1-14.

	33.77712  When penalty change occurs before all elements of charged stalking offense are present
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶1-14.



	33.778  Other matters
	33.7781  Is this continuing offense?
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶1-14.

	33.7782  Appropriate unit of prosecution
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶13.

	33.7783  In prosecution under Wis. Stat. § 940.32(2m)(a), prior conviction is not akin to penalty enhancer for being repeater, which is decided by court, but rather is element of offense that needs to be submitted to jury and proved beyond reasonable doubt
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶19-40.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶15-24.

	33.7784  In trial of prosecution under Wis. Stat. § 940.32(2m)(a), adducing evidence of prior conviction (e.g., by way of stipulation when defendant is ready to stipulate to prior conviction's existence) and submission of question of existence of prior conviction to jury for its determination is permissible
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-60.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶25-34.

	33.7785  In trial of prosecution under Wis. Stat. § 940.32(3)(b), adducing evidence of prior conviction involving same victim (e.g., by way of stipulation when defendant is ready to stipulate to prior conviction's existence), and submission of question of existence of prior conviction to jury for its determination, are permissible
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶43.

	33.7786  Legislative history of statute creating this offense
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶27-39.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶17.

	33.7787  Wis. Stat. § 940.32 creates three distinct classifications of stalking offenses, depending on presence of aggravating factors
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶11, 17.

	33.7788  When defendant charged under § 940.32(2m)(b), "course of conduct" is not limited to conduct that occurred after previous conviction
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶11-19.



	33.78  Other Crimes


	Chapter 34  Crimes Against Property
	34.1  Crimes Involving Damage To Property
	34.11  Criminal Damage To Property
	34.111  Elements of this offense
	34.1111  Property of another: defendant's marital home in which wife also has ownership interest is property of another
	 State v. Sevelin, 204 Wis. 2d 127, 554 N.W.2d 521 (Ct. App. 1996): 1996 Term, p. 9-13, sec. 9.321.


	34.112  Instructing on this offense and lesser-included offenses
	34.1121  Instructing on this offense as a lesser-included offense
	34.11211  Offenses of which this is a lesser-included offense
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 34.1221.




	34.12  Criminal Damage Or Graffiti On To Religious And Other Property
	34.13  Criminal Damage; Threat; Property Of Judge
	34.14  Demolition Of Historic Building Without Authorization
	34.15  Criminal Damage; Threat; Property Of Department Of Revenue Employe
	34.16  Graffiti
	34.17  Arson Of Buildings; Damage Of Property By Explosives (State Offense)
	34.171  Constitutionality of statute creating this offense
	34.1711  Use of definition of intent that provides alternatives of purpose and knowledge does not render statute unconstitutionally vague
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.


	34.172  Elements of this offense
	34.1721  In general
	 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 (Ct. App. 1980): 1980 Term, p. 137, sec. 12.531.

	34.1722  Intent
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 34.1221.

	34.1723  Explosives
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.


	34.173  Probable cause to believe this offense committed
	34.1731  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Dunn, 121 Wis. 2d 389, 359 N.W.2d 151 (1984): 1984 Term, p. 47, sec. 2.543.
	 State v. Dunn, 117 Wis. 2d 487, 345 N.W.2d 69 (Ct. App. 1984): 1983 Term, p. 45, sec. 2.5811.


	34.174  Admission of evidence
	 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 (Ct. App. 1980): 1980 Term, p. 62, sec. 5.131.

	34.175  Instructing on this offense and lesser-included offenses
	34.1751  Instructing on this offense as charged offense
	34.17511  Content of instruction
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 34.1221.


	34.1752  Instructing on lesser-included offenses in prosecution for this offense
	34.17521  Offenses that are lesser-included offenses of this offense
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 34.1221.

	34.17522  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 34.1221.



	34.176  Sufficiency of evidence to convict
	34.1761  In general
	 State v. Thompson, 146 Wis. 2d 554, 431 N.W.2d 716 (Ct. App. 1988): 1988 Term, p. 34-1, sec. 34.1221.
	 State v. Oberlander, 143 Wis. 2d 825, 422 N.W.2d 881 (Ct. App. 1988): 1987 Term, p. 34-1, sec. 34.111.

	34.1762  Sufficiency to prove cause of fire
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶42-45.

	34.1763  Sufficiency to prove explosives
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.


	34.177  Attempt to commit this offense
	34.1771  Sufficiency of evidence to convict of attempt to commit this offense
	 Boyer v. State, 91 Wis. 2d 647, 284 N.W.2d 30 (1979): 1979 Term, p. 151, sec. 11.5311.



	34.18  Arson Of Buildings (Federal Offense)
	 For cases dealing with this subject, see sec. 34.92.

	34.19  Other Crimes
	34.191  Arson of property other than building
	34.192  Arson with intent to defraud
	34.1921  Sufficiency of evidence to convict
	34.19211  In general
	34.19212  Sufficiency to prove cause of fire
	 State v. Chu, 2002 WI App 98, 253 Wis. 2d 666, 643 N.W.2d 878, 2001 Term WCA-322, at ¶42-45.



	34.193  Placing of combustible materials an attempt
	34.194  Molotov cocktails
	34.195  Criminal damage to railroads


	34.2  Crimes Involving Trespass To Property
	34.21  Burglary
	34.211  Elements of this crime
	34.2111  In general
	 Taylor v. United States, 110 S. Ct. 2143 (1990): 1989 Term, p. 9-19, sec. 9.4521.
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 34-2, sec. 34.2211.
	 State v. O'Neill, 121 Wis. 2d 300, 359 N.W.2d 906 (1984): 1984 Term, p. 192, sec. 12.5413.
	 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 (1980): 1979 Term, p. 151, sec. 11.541.
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶36.
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶3, 10.
	 State v. Benoit, 229 Wis. 2d 630, 600 N.W.2d 193 (Ct. App. 1999): 1999 Term, p. 26-7, sec. 26.312.
	 State v. Wilson, 160 Wis. 2d 774, 467 N.W.2d 130 (Ct. App. 1991): 1990 Term, p. 15-1, sec. 15.12.
	 State v. Schantek, 120 Wis. 2d 79, 353 N.W.2d 832 (Ct. App. 1984): 1984 Term, p. 192, sec. 12.542.

	34.2112  Entry without consent
	 Champlin v. State, 84 Wis. 2d 621, 267 N.W.2d 295 (1978): 1977 Term, p. 79, sec. 11.2411.
	 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 (Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.2112.
	 State v. Schantek, 120 Wis. 2d 79, 353 N.W.2d 832 (Ct. App. 1984): 1984 Term, p. 192, sec. 12.542.

	34.2113  Intent to steal or commit a felony
	34.21131  In general
	 State v. O'Neill, 121 Wis. 2d 300, 359 N.W.2d 906 (1984): 1984 Term, p. 192, sec. 12.5413.
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶3-21.

	34.21132  Intent to steal must exist at time of entry
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.

	34.21133  Intended felony must be crime against person or property
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶18-21.
	 State v. Semrau, 2000 WI App 54, 233 Wis. 2d 508, 608 N.W.2d 376: 1999 Term, p. 7-29, sec. 7.4232.

	34.21134  Intended felony may be continuing offense that began before entry and continued when defendant entered premises
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶11-17.



	34.212  Probable cause to believe this offense committed
	34.2121  Probable cause to arrest
	 State v. Cash, 2004 WI App 63, 271 Wis. 2d 451, 677 N.W.2d 709, at ¶21-25.

	34.2122  Sufficiency of showing of probable cause in complaint
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 189, sec. 12.511.


	34.213  Admission of evidence
	34.2131  Police officer's opinion testimony that thin piece of metal found on defendant's person could have been used to enter premises
	 For cases dealing with this subject, see sec. 18.7533.


	34.214  Instructing on this offense and lesser-included offenses
	34.2141  Instructing on this offense as charged offense
	34.21411  Content of instruction in general
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 26-4, sec. 26.412.

	34.21412  No need to require juror unanimity on particular felony defendant intended when defendant charged with entry "with intent to . . . commit a felony"
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶9.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 (Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821.



	34.215  Taking guilty or no contest plea to this offense
	34.2151  In ascertaining defendant's understanding of nature of offense, trial court need not identify felony that defendant intended to commit on premises
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶5-10.


	34.216  Sufficiency of evidence to convict
	34.2161  In general
	 State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 (1980): 1979 Term, p. 151, sec. 11.542.
	 Struzik v. State, 90 Wis. 2d 357, 279 N.W.2d 922 (1979): 1978 Term, p. 118, sec. 11.582.
	 Champlin v. State, 84 Wis. 2d 621, 267 N.W.2d 295 (1978): 1977 Term, p. 79, sec. 11.2411.
	 Krueger v. State, 84 Wis. 2d 272, 267 N.W.2d 602 (1978): 1977 Term, p. 79, sec. 11.2412.
	 Stewart v. State, 83 Wis. 2d 185, 265 N.W.2d 489 (1978): 1977 Term, p. 79, sec. 11.2412.
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶21-30.
	 State v. Saunders, 196 Wis. 2d 45, 538 N.W.2d 546 (Ct. App. 1995): 1995 Term, p. 19-1, sec. 19.131.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 34-1, sec. 34.212.
	 State v. Schantek, 120 Wis. 2d 79, 353 N.W.2d 832 (Ct. App. 1984): 1984 Term, p. 192, sec. 12.542.
	 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 (Ct. App. 1979): 1978 Term, p. 118, sec. 11.582.

	34.2162  Sufficiency to show particular element
	34.21621  Sufficiency to show element of nonconsent
	 State v. Champlain, 2008 WI App 5, 307 Wis. 2d 232, 744 N.W.2d 889, at ¶35-38.
	 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 (Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.2112.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 34-1, sec. 34.212.

	34.21622  Sufficiency to show intent to commit a felony
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 34-2, sec. 34.212.

	34.21623  Sufficiency to show that entry was made with intent to commit sexual assault
	 State v. Wolverton, 193 Wis. 2d 234, 533 N.W.2d 167 (1995): 1994 Term, p. 34-2, sec. 34.2231.


	34.2163  Sufficiency of particular evidence
	34.21631  Fingerprint left at scene of burglary
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶23.

	34.21632  Fabrication of alibi
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶26.

	34.21633  Possession of items taken in burglary
	 State v. Searcy, 2006 WI App 8, 288 Wis. 2d 804, 709 N.W.2d 497, at ¶28-29.
	 For cases dealing with the presumption of guilt of burglary from the possession of recently stolen goods, see sec. 20.2565.



	34.217  Other matters
	34.2171  Defenses to this offense
	34.21711  Defense of "entitlement to payment," i.e., self-help repossession of money or property stolen from, or owed to, defendant by victim
	 For cases dealing with this defense, see sec. 40.95.


	34.2172  Other matters
	34.21721  Propriety of conviction of burglary and possession of burglarious tools
	 Dumas v. State, 90 Wis. 2d 518, 280 N.W.2d 310 (Ct. App. 1979): 1978 Term, p. 118, sec. 11.581.

	34.21722  Propriety of convicting and punishing for burglary/ battery and first-degree murder when both charges arise out of same transaction
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 29-1, sec. 29.21.

	34.21723  Jurors need not agree on which felony the defendant intended when defendant charged with entry "with intent to . . . commit a felony"
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶9.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 (Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821.

	34.21724  Burglary statute proscribing entry "with intent to . . . commit a felony" creates a single offense whose intent element may be satisfied in different ways, not multiple offenses based on the different felonies the defendant intended to commit
	 State v. Steele, 2001 WI App 34, 241 Wis. 2d 269, 625 N.W.2d 595, 2000 Term WCA-185, at ¶9.
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.
	 State v. Hammer, 216 Wis. 2d 214, 576 N.W.2d 285 (Ct. App. 1997): 1997 Term, p. 8-21, sec. 8.6821.

	34.21725  Charging multiple counts of burglary based on the different felonies the defendant intended to commit is multiplicitous
	 State v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999): 1999 Term, p. 8-23, sec. 8.14311.




	34.22  Aggravated Burglary
	34.221  While armed
	34.2211  Elements of this offense
	34.22111  No nexus requirement, i.e., no requirement that arming was for purpose of facilitating crime
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.


	34.2212  Instructing on lesser included offenses in prosecution for this offense
	34.22121  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.


	34.2213  Other matters
	34.22131  Propriety of prosecution and punishment for this offense and for burglary while committing a battery upon person lawfully in burglarized enclosure
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶1-25.



	34.222  Unarmed, but arms himself
	34.2221  Elements of this offense
	34.22211  In general
	34.22212  Dangerous weapon
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 34-1, sec 34.22113.

	34.22213  No nexus requirement, i.e., no requirement that arming was for purpose of facilitating crime
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 34-1, sec 34.22113.


	34.2222  Sufficiency, to support acceptance of guilty plea, of factual basis to believe defendant committed offense
	 State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997): 1997 Term, p. 34-1, sec 34.22113.


	34.223  Opens, or attempts to open, depository by use of explosive
	34.224  Commits battery on person lawfully in burglarized enclosure
	34.2241  Only simple battery, and not other forms of battery, is lesser included offense barring prosecution of both offenses
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.

	34.2242  Double jeopardy does not bar conviction for both this offense and intermediate battery based on same conduct
	 State v. Reynolds, 206 Wis. 2d 356, 557 N.W.2d 821 (Ct. App. 1996): 1996 Term, p. 29-4, sec. 29.221.

	34.2243  Other matters
	34.22431  Propriety of prosecution and punishment for this offense and for burglary while armed
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶1-25.



	34.225  Other matters
	34.2251  When multiple aggravating circumstances are present, multiple charges are appropriate
	 State v. Beasley, 2004 WI App 42, 271 Wis. 2d 469, 678 N.W.2d 600, at ¶1-25.



	34.23  Entry Into Locked Vehicle
	34.24  Possession Of Burglarious Tools
	34.241  Admission of evidence
	 Vanlue v. State, 96 Wis. 2d 81, 291 N.W.2d 467 (1980): 1979 Term, p. 60, secs. 5.2234 and 5.23.

	34.242  Other matters
	34.2421  Other matters
	34.24211  Propriety of conviction of both this offense and burglary
	 Dumas v. State, 90 Wis. 2d 518, 280 N.W.2d 310 (Ct. App. 1979): 1978 Term, p. 118, sec. 11.581.




	34.25  Entry Into Locked Coin Box
	34.26  Trespass To Land
	34.261  Constitutionality of statute creating this offense
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.5161.

	34.262  Elements of this offense
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.514.

	34.263  Admission of evidence
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 181, sec. 12.513.

	34.264  Instructing on this offense and lesser-included offense
	34.2641  Instructing on this offense as charged offense
	34.26411  Content of instruction
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.514.



	34.265  Sufficiency of evidence to convict
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 182, sec. 12.515.

	34.266  Other matters
	34.2661  Defenses to this offense
	34.26611  No free speech defense available when land is privately owned
	 State v. Horn, 139 Wis. 2d 473, 407 N.W.2d 854 (1987): 1986 Term, p. 185, sec. 8.995.

	34.26612  Coercion and necessity
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162.

	34.26613  Prosecution violates constitutional rights
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 183, sec. 12.5161.




	34.27  Criminal Trespass To Dwellings
	34.271  Elements of this offense
	34.2711  In general
	34.2712  Circumstances tending to create or provoke a breach of the peace
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶17-19.
	 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 (Ct. App. 1990): 1990 Term, p. 34-1, sec. 34.2112.

	34.2713  "Dwelling of another"
	 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 (Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131.


	34.272  Probable cause to believe this offense committed
	34.2721  Probable cause to arrest
	 State v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695 N.W.2d 277, at ¶17-19.


	34.273  Admission of evidence
	34.2731  Police officer's opinion testimony that thin piece of metal found on defendant's person could have been used to enter premises
	 For cases dealing with this subject, see sec. 18.7533.


	34.274  Sufficiency of evidence to convict
	 State v. Von Loh, 157 Wis. 2d 91, 458 N.W.2d 556 (Ct. App. 1990): 1990 Term, p. 34-1, sec. 34.2112.

	34.275  Other matters
	34.2751  This crime applies where person enters dwelling in which he or she has joint property interest, but in which he or she is not residing
	 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 (Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131.



	34.28  Criminal Trespass To A Medical Facility
	34.281  Constitutionality of statute creating this offense
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-2, sec. 34.211.
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 34-1, sec. 34.221.

	34.282  Elements of this offense
	34.2821  In general
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.

	34.2822  That entry was made "under circumstances tending to create or provoke a breach of the peace"
	 State v. Migliorino, 170 Wis. 2d 576, 489 N.W.2d 678 (Ct. App. 1992): 1992 Term, p. 22-2, sec. 22.441.

	34.2823  Without consent
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-3, sec. 34.2131.


	34.283  Admission of evidence
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 13-4, sec. 13.3631.

	34.284  Other matters
	34.2841  Defenses to this offense
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-4, sec. 34.215.

	34.2842  Other matters
	34.28421  Applicability of statute creating this offense
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-3, sec. 34.212.




	34.29  Entry Onto A Construction Site Or Into A Locked Building, Dwelling Or Room

	34.3  Crime Of Theft
	34.31  Simple Theft (i.e., Larceny)
	34.311  Elements of this offense
	34.3111  In general
	 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 (1980): 1980 Term, p. 136, sec. 12.521.
	 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979): 1978 Term, p. 115, sec. 11.521.
	 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 (1978): 1978 Term, p. 115, sec. 11.521.
	 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 (Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 223, sec. 12.531.
	 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. App. 1978): 1978 Term, p. 115, sec. 11.521.

	34.3112  Value is not an element of this offense
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 19-2, sec. 19.512.
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611.
	 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174.
	 State v. McNearney, 175 Wis. 2d 485, 501 N.W.2d 461 (Ct. App. 1993): 1992 Term, p. 34-1, sec. 34.3112.

	34.3113  Words "taking and carrying away, using, concealing, transferring, and retaining" create distinct offenses of theft, not mere means of committing a single offense
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.

	34.3114  Identity of owner of stolen property is not element of offense; only need to show that defendant was not owner
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶89.

	34.3115  "Taking"
	 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 774 N.W.2d 650, at ¶9.


	34.312  Probable cause to believe this offense committed
	34.3121  Probable cause to arrest
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 222, sec. 12.521.

	34.3122  Sufficiency of showing of probable cause in complaint
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 136, sec. 12.522.

	34.3123  Sufficiency of showing of probable cause at preliminary examination
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶35-42.


	34.313  Charging this offense
	34.3131  Propriety of charging in the disjunctive
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 150, sec. 11.521.

	34.3132  Charging alternative means of committing this offense in the disjunctive creates duplicitous charging document
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.


	34.314  Instructing on this offense and lesser-included offenses
	34.3141  Instructing on this offense as charged offense
	34.31411  Need for instruction requiring unanimity as to mode of commission
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 Jackson v. State, 92 Wis. 2d 1, 284 N.W.2d 685 (Ct. App. 1979): 1979 Term, p. 150, sec. 11.5221.

	34.31412  Propriety of instructing in the disjunctive
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.

	34.31413  No need to identify owner of stolen property in instruction
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶88-89.


	34.3142  Instructing on this offense as lesser-included offense
	34.31421  Offenses of which this is, and is not, a lesser-included offense
	 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 (1978): 1977 Term, p. 76, sec. 11.132.
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.


	34.3143  Instructing on lesser-included offenses in prosecutions for this offense
	34.31431  Offenses that are lesser-included offenses of this offense
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.



	34.315  Sufficiency of evidence to convict
	34.3151  In general
	 State v. Lund, 99 Wis. 2d 152, 298 N.W.2d 533 (1980): 1980 Term, p. 137, sec. 12.523.
	 State v. Kreuser, 91 Wis. 2d 242, 280 N.W.2d 270 (1979): 1978 Term, p. 116, sec. 11.523.
	 Odell v. State, 87 Wis. 2d 294, 274 N.W.2d 670 (1979): 1978 Term, p. 116, sec. 11.523.
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 34-1, sec. 34.315.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 31-2, sec. 31.271.
	 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 364 (Ct. App. 1988): 1988 Term, p. 34-4, sec. 34.322.
	 State v. Berg, 116 Wis. 2d 360, 342 N.W.2d 258 (Ct. App. 1983): 1983 Term, p. 223, sec. 12.533.
	 Genova v. State, 91 Wis. 2d 595, 283 N.W.2d 483 (Ct. App. 1979): 1979 Term, p. 150, sec. 11.523.
	 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. App. 1978): 1978 Term, p. 115, sec. 11.523.

	34.3152  Sufficiency of evidence to show that taking was "from the person of another" when theft from person charged
	 For cases dealing with this subject, see sec. 34.31814.

	34.3153  No need to prove identity of owner of stolen property; only need to show that defendant was not owner
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶88-89.


	34.316  Sufficiency of evidence to show factual basis for guilty plea
	34.3161  In general
	 White v. State, 85 Wis. 2d 485, 271 N.W.2d 97 (1978): 1978 Term, p. 20, sec. 2.922.
	 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174.

	34.3162  Effect of failure to show factual basis for value of stolen property necessary to render offense a felony
	 State v. Harrington, 181 Wis. 2d 985, 512 N.W.2d 261 (Ct. App. 1994): 1993 Term, p. 7-3, sec. 7.2174.


	34.317  Attempt to commit this offense
	34.3171  Elements of attempt to commit this offense
	 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. App. 1978): 1978 Term, p. 126, sec. 11.8114.

	34.3172  Sufficiency of evidence to convict of attempt to commit this offense
	 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. App. 1978): 1978 Term, p. 126, sec. 11.812.


	34.318  Aggravating circumstances, other than value of property taken, that increase grade of offense
	34.3181  Property "taken from the person of another"
	34.31811  "From the person" encompasses taking of property from wheelchair in which victim is sitting at time of taking
	 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 774 N.W.2d 650, at ¶8.
	 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 (Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112.

	34.31812  "From the person" encompasses taking of property by causing victim to lose contact with property before defendant actually takes it
	 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 774 N.W.2d 650, at ¶9.
	 State v. Graham, 2000 WI App 138, 237 Wis. 2d 620, 614 N.W.2d 504: 1999 Term, p. 34-2, sec. 34.3211.

	34.31813  "From the person" may encompass money in cash register that victim is attending even though money is not physically touching victim's person
	 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 774 N.W.2d 650, at ¶1-13.

	34.31814  Sufficiency of evidence to show that property was taken "from the person"
	 State v. Tidwell, 2009 WI App 153, __ Wis. 2d __, 774 N.W.2d 650, at ¶1-13.
	 State v. Graham, 2000 WI App 138, 237 Wis. 2d 620, 614 N.W.2d 504: 1999 Term, p. 34-2, sec. 34.3211.
	 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 (Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112.



	34.319  Other matters
	34.3191  Appropriate unit of prosecution
	34.31911  In general
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Tappa, 127 Wis. 2d 155, 378 N.W.2d 883 (1985): 1985 Term, p. 183, sec. 12.531.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 364 (Ct. App. 1988): 1988 Term, p. 34-4, sec. 34.321.
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 194, sec. 12.561.

	34.31912  When theft involves single episode in which a number of firearms were taken, separate counts of theft may be charged for each firearm taken
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶20-37.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶37-42.
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶4-17.

	34.31913  When single episode of theft involves taking of a number of firearms, prosecutor may aggregate the thefts of the multiple firearms into a single felony charge, but is not required to do so
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶13.


	34.3192  Party to the crime
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 31-2, sec. 31.271.

	34.3193  Jurisdiction over this offense
	34.31931  When charge is concealment of stolen property and concealment of property obtained in Wisconsin occurred in another state
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶22-36.


	34.3194  Defenses to this offense
	34.31941  Victim's indebtedness to defendant; defendant is simply attempting to collect debt owed by victim to defendant
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶4.


	34.3195  Other matters
	34.31951  History of this crime
	 Bell v. United States, 103 S. Ct. 2398 (1983): 1982 Term, p. 190, sec. 12.531.

	34.31952  Sufficiency of evidence to establish factual basis for plea
	 For cases dealing with this subject, see sec. 34.316.

	34.31953  Value is not element of offense, but only relevant in determining applicable penalty upon conviction
	 State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990): 1990 Term, p. 19-2, sec. 19.512.
	 State v. McNearney, 175 Wis. 2d 485, 501 N.W.2d 461 (Ct. App. 1993): 1992 Term, p. 34-1, sec. 34.3112.

	34.31954  Propriety of considering amount of tax on item stolen in determining its "value" for purposes of deciding whether charge is misdemeanor or felony
	 State v. McNearney, 175 Wis. 2d 485, 501 N.W.2d 461 (Ct. App. 1993): 1992 Term, p. 34-2, sec. 34.3141.

	34.31955  Alternative ways of committing this offense constitute separate offenses
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.

	34.31956  Aggregating separate misdemeanor thefts into one felony charge
	 State v. Dietzen, 164 Wis. 2d 205, 474 N.W.2d 753 (Ct. App. 1991): 1991 Term, p. 7-7, sec. 7.311.

	34.31957  Words "taking and carrying away, using, concealing, transferring, and retaining" create distinct offenses of theft, not mere means of committing a single offense
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.

	34.31958  Failure to comply with state prevailing wage law may constitute theft
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶38-42.

	34.31959  Unless defendant can trace his ownership to specific coins and bills in possession of victim-debtor, victim-debtor is owner of money and it is theft for defendant to take money from victim-debtor with intent to permanently deprive victim-owner of its possession regardless of fact that defendant was simply attempting to collect debt
	 For cases dealing with this subject, see sec. 34.31941.




	34.32  Embezzlement (Theft By Bailee)
	34.321  Elements of this offense
	34.3211  In general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶57.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶25.

	34.3212  Knowing and intentional use of other's money without consent and contrary to defendant's authority
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212.

	34.3213  Bailment
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241.

	34.3214  Words "intentionally uses, transfers, conceals, or retains possession" create distinct offenses of embezzlement, not mere means of committing a single offense
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.

	34.3215  Identity of owner of embezzled property is not element of offense; only need to show that defendant was not owner
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶89.


	34.322  Charging this offense
	34.3221  Propriety of charging in the disjunctive
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3223.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.

	34.3222  Charging alternative means of committing this offense in the disjunctive creates duplicitous charging document
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.

	34.3223  Propriety of charging consignee of goods who fails to remit sales price of goods to consignor
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241.

	34.3224  Propriety of charging owner of corporate entity
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241.


	34.323  Admission of evidence
	34.3231  Evidence that process was delivered to process server for service on defendant, which would have provided defendant with incentive to secret money she was alleged to have embezzled
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶66-71.

	34.3232  Copies of process that were delivered to process server for service on defendant, which would have provided defendant with incentive to secret money she was alleged to have embezzled
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶72-79.


	34.324  Instructing on this offense and lesser-included offenses
	34.3241  Instructing on this offense as charged offense
	34.32411  Need for instruction requiring unanimity as to mode of commission
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-4, sec. 34.3231.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.

	34.32412  Propriety of instructing in the disjunctive
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.

	34.32413  Instructing on need to prove value beyond a reasonable doubt
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611.

	34.32414  No need to identify owner of embezzled property in instruction
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶88-89.



	34.325  Sufficiency of evidence to convict
	34.3251  In general
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶57-64.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶26-27.
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241.

	34.3252  Sufficiency to show knowing and intentional use of other's money without consent and contrary to defendant's authority
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212.

	34.3253  Sufficiency to prove intent to convert money or property to defendant's use or use of any person other than owner
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶59, 61-64.
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241.

	34.3254  Sufficiency to prove conversion of money or property to defendant's use or use of any person other than owner
	 State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App. 1993): 1993 Term, p. 34-4, sec. 34.3241.

	34.3255  Sufficiency to prove that offense occurred on date alleged
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶58, 60, 64.

	34.3256  No need to prove identity of owner of embezzled property; only need to show that defendant was not owner
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶88-89.


	34.326  Other matters
	34.3261  Appropriate unit of prosecution
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.

	34.3262  Other matters
	34.32621  Alternative ways of committing this offense constitute separate offenses
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.

	34.32622  Words "intentionally uses, transfers, conceals, or retains possession" create distinct offenses of embezzlement, not mere means of committing a single offense
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.




	34.33  Theft From Pledgee Or Other Person Having Superior Right Of Possession
	34.34  Theft By Fraud
	34.341  Elements of this offense
	34.3411  In general
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 34-6, sec. 34.331.
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶12.
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶23.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶20.
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 157, sec. 12.511.

	34.3412  "Obtains" title to property of another
	 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 (Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313.
	 State v. O'Neil, 141 Wis. 2d 535, 416 N.W.2d 77 (Ct. App. 1987): 1987 Term, p. 34-4, sec. 34.331.

	34.3413  Obtains "title to property" of another
	34.34131  In general
	 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 (Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313.

	34.34132  Title to property includes money
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶24.


	34.3414  "False representation"
	34.34141  In general
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶15-20.

	34.34142  False representation must be made either to owner of property or owner's agent
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.

	34.34143  Offense covers not only misrepresentations when made directly to owner of property, but also when it is foreseeable and intended that they will be repeated to third parties and acted upon by them
	 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶31.

	34.34144  "Representation" can include failure to correct false impression
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶15-20.

	34.34145  "Representation" can include failure to disclose, when duty to disclose exists
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶15-20.

	34.34146  "Representation" can include passively permitting third party to misrepresent transaction
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶15-20.

	34.34147  "Representation" can be acts or conduct
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶18.


	34.3415  Value is not element of this offense
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 34.3411.

	34.3416  Agency as element of this offense
	34.34161  When agency is element of this offense
	 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶1-33.

	34.34162  What constitutes agency for purposes of this offense
	 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶27-30.



	34.342  Probable cause to believe this offense committed
	34.3421  Probable cause for arrest
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 35-1, sec. 35.4111.

	34.3422  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 34-3, sec. 34.3422.
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶21-26.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.823.


	34.343  Charging this offense
	34.3431  Sufficiency of complaint
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 23, sec. 2.341, p. 23, sec. 2.342, and p. 24, sec. 2.372.

	34.3432  Sufficiency of information
	34.34321  In general
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 158, sec. 12.5132.

	34.34322  When information must allege agency as element of offense
	 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶1-33.



	34.344  Admission of evidence
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 158, sec. 12.514.

	34.345  Instructing on this offense and lesser-included offenses
	34.3451  Instructing on this offense as charged offense
	34.34511  Content of instruction
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 158, sec. 12.515.

	34.34512  Instruction that value must be found beyond a reasonable doubt
	 State v. McBride, 187 Wis. 2d 409, 523 N.W.2d 106 (Ct. App. 1994): 1994 Term, p. 8-10, sec. 8.5611.


	34.3452  Instructing on this offense as lesser-included offense
	34.34521  Offenses of which this is and is not a lesser-included offense
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.


	34.3453  Instructing on lesser-included offenses in prosecutions for this offense
	34.34531  Offenses that are and are not lesser-included offenses of this offense
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.



	34.346  Sufficiency of evidence to convict
	34.3461  In general
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 159, sec. 12.516.

	34.3462  Sufficiency to show "obtaining" title to property of another
	 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 (Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313.

	34.3463  Sufficiency to show obtaining "title" to property of another
	 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 (Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313.


	34.347  Other matters
	34.3471  Appropriate unit of prosecution
	34.34711  In general
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶27-47.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 24, sec. 2.372.

	34.34712  When fraud consists of submission of fraudulent invoices at separate times, each invoice may support separate count of theft by fraud
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶27-47.


	34.3472  Defenses to this offense
	34.34721  In general
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 63, sec. 4.532.

	34.34722  "Entitlement to payment" defense
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 159, sec. 12.517.


	34.3473  Venue for this offense
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶11-14.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶18-26.

	34.3474  Other matters
	34.34741  Conspiracy to commit this offense
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.822.

	34.34742  Sufficiency of factual basis for guilty or no-contest plea to this offense
	 State v. Timblin, 2002 WI App 304, 259 Wis. 2d 299, 657 N.W.2d 89, 2002 Term WCA-194, at ¶21-32.
	 State v. Meado, 163 Wis. 2d 789, 472 N.W.2d 567 (Ct. App. 1991): 1991 Term, p. 34-1, sec. 34.3313.

	34.34743  Offense covers not only misrepresentations when made directly to owner of property, but also when it is foreseeable and intended that they will be repeated to third parties and acted upon by them
	 For cases dealing with this subject, see sec. 34.3417.

	34.34744  May charge this offense even when case is arguably covered by more specific statute prohibiting manipulation of tests used for determining value of milk or cream 
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶9-14.

	34.34745  Civil tort law may be consulted in interpreting criminal fraud statutes
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶17.




	34.35  Theft By Lessee
	34.351  Constitutionality of statute creating this offense
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 222, sec. 12.511.

	34.352  Elements of this offense
	34.3521  Not necessary to show intent to defraud
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 222, sec. 12.511.


	34.353  Instructing on this offense and lesser-included offenses
	34.3531  Instructing on this offense as charged offense
	34.35311  No need to instruct on intent to defraud
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 222, sec. 12.511.




	34.36  Theft By Contractor (Wis. Stat. § 779.02(5))
	34.361  Constitutionality of statute creating this offense
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 114, sec. 11.511.

	34.362  Elements of this offense
	34.3621  In general
	 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 N.W.2d 30, at ¶21.
	 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶2, 26.
	 State v. Blaisdell, 85 Wis. 2d 172, 270 N.W.2d 69 (1978): 1978 Term, p. 114, sec. 11.513.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶26.
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 137, sec. 12.541.
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 114, sec. 11.513.

	34.3622  Intent
	 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶28-33.

	34.3623  Owner
	 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶34-38.

	34.3624  Improvement
	 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶39-42.

	34.3625  Intent to defraud is not element of this offense
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 34-5, sec. 34.3511.

	34.3626  When prime contractor also acts as subcontractor, it may pay itself for labor and material, but cannot pay itself profit for materials provided for improvements on owner’s premises until all moneys due and owing or to become due for labor and material are paid to other subcontractors, or paid proportionally  in cases of deficiency (court of appeals' holding, rejected by supreme court on review)
	 For cases dealing with this subject, see sec. 34.3673.

	34.3627  In cases of deficiency, moneys paid to contractor must be paid proportionally to subcontractors; failure to do so constitutes commission of this offense
	 For cases dealing with this subject, see sec. 34.3674.

	34.3628  Meaning of "subcontractor"
	 For cases dealing with this subject, see sec. 34.3675.


	34.363  Probable cause to believe this offense committed
	34.3631  Sufficiency of showing of probable cause in complaint
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 138, sec. 12.542.

	34.3632  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 N.W.2d 30, at ¶1-54.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶24-37.
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 138, sec. 12.543.


	34.364  Admission of evidence
	34.3641  Evidence of defendant's arrangements with suppliers
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 34-6, sec. 34.3521.


	34.365  Instructing on this offense and lesser-included offenses
	34.3651  Instructing on this offense as charged offense
	34.36511  Content of instruction in general
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 114, sec. 11.514.

	34.36512  Instructing on intent element
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 34-5, sec. 34.3511.
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 138, sec. 12.5441.



	34.366  Sufficiency of evidence to convict
	 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 98 (1982): 1981 Term, p. 165, sec. 12.551.
	 State v. Blaisdell, 85 Wis. 2d 172, 270 N.W.2d 69 (1978): 1978 Term, p. 115, sec. 11.515.
	 State v. Hess, 99 Wis. 2d 22, 298 N.W.2d 111 (Ct. App. 1980): 1980 Term, p. 138, sec. 12.545.
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 114, sec. 11.515.

	34.367  Other matters
	34.3671  Nature and purpose of this offense in general
	 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 N.W.2d 30, at ¶28-30, 33.
	 Tri-Tech Corp. v. Americomp Services, Inc., 2002 WI 88, 254 Wis. 2d 418, 646 N.W.2d 822, at ¶23-26.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶17.

	34.3672  Penalty or punishment for this offense
	34.36721  Restitution
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 34-7, sec. 34.3541.


	34.3673  When prime contractor also acts as subcontractor, it may pay itself for labor and material, but cannot pay itself profit for materials provided for improvements on owner’s premises until all moneys due and owing or to become due for labor and material are paid to other subcontractors, or paid proportionally  in cases of deficiency (court of appeals' holding, rejected by supreme court on review)
	 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 N.W.2d 30, at ¶35-46.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶1-37.

	34.3674  In cases of deficiency, moneys paid to contractor must be paid proportionally to subcontractors; failure to do so constitutes commission of this offense
	 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 N.W.2d 30, at ¶20-34.

	34.3675  Meaning of "subcontractor"
	 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 N.W.2d 30, at ¶24.




	34.4  Other Crimes Involving Misappropriation Of Property
	34.41  Misappropriation Of Personal Identifying Information Or Personal Identification Documents ("Identity Theft")
	34.411  Constitutionality of statute creating this offense
	34.4111  First Amendment not violated by application of statute to defendant who misappropriates identity of public official to defame public official with true information
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶1-57.
	 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 754 N.W.2d 175, at ¶1-15.


	34.412  Elements of this offense
	34.4121  In general
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶10.

	34.4122  "To obtain credit, money, goods, services, employment of any other thing of value or benefit"
	34.41221  In general
	 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 N.W.2d 171, at ¶1-25.
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶8-15.

	34.41222  Includes using misappropriated identity in bail proceedings to obtain lower bail
	 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 N.W.2d 171, at ¶1-25.
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶12.

	34.41223  Phrase "or anything else of value" does not operate to narrow meaning of "credit, money, goods [or] services"
	 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 N.W.2d 171, at ¶23.

	34.41224  "Thing of value or benefit" does not include interest and fees that continued to accrue after accounts opened with misappropriated identifying information are closed
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶8-15.



	34.413  Other and related matters
	34.4131  This is continuing offense
	 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 754 N.W.2d 175, at ¶13.
	34.41311  In general
	 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 N.W.2d 171, at ¶24.
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶7.
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶1-18.

	34.41312  When person uses misappropriated identifying information to open accounts, and thereby secures goods and/or services, crime does not continue after accounts are closed, even if interest and fees continue to accrue
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶8-15.

	34.41313  Person who uses misappropriated identifying information to secure employment commits continuing violation so long as person receives wages or other benefits from that employment
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶7.


	34.4132  If original misappropriation of identifying information occurred before effective date of act creating this crime, but defendant obtains money, goods, services, etc., after effective date of act, he may be convicted of crime without violating prohibition on ex post facto law
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶1-18.

	34.4133  Federal offense of identity theft
	 For cases dealing with this subject, see sec. 34.993.



	34.42  Theft Of Trade Secrets
	34.43  Definitions For Offenses Proscribed In Wis. Stat. §§ 943.207 to 943.209
	34.44  Transfer Of Recorded Sounds For Unlawful Use
	34.45  Recording Performance Without Consent Of Performance Owner
	34.46  Failure To Disclose Manufacturer Of Recording
	34.47  Fraud On Hotel Or Restaurant Keeper Or Taxicab Operator
	34.48  Absconding Without Paying Rent
	34.49  Use Of Cheating Tokens

	34.5  Other Crimes Involving Misappropriation Of Property (cont'd)
	34.51  Refusal To Pay For Motor Bus Ride
	34.52  Operating Vehicle Without Owner's Consent (under former statute, which was substantially revised in 1988)
	34.521  Elements of this crime
	34.5211  In general
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 1160, sec. 12.521.
	 Spinella v. State, 85 Wis. 2d 494, 271 N.W.2d 91 (1978): 1978 Term, p. 118, sec. 11.5911.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 161, sec. 12.521.

	34.5212  Ownership
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 79, sec. 11.2441.


	34.522  Probable cause to believe this offense committed
	34.5221  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 162, sec. 12.522.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 161, sec. 12.521.


	34.523  Charging this offense
	34.5231  Sufficiency of complaint
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 160, sec. 12.521.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 161, sec. 12.521.

	34.5232  Sufficiency of information
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 160, sec. 12.521.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 161, sec. 12.521.


	34.524  Instructing on this offense and lesser-included offenses
	34.5241  Instructing on this offense as charged offense
	34.52411  Content of instruction
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 160, sec. 12.521.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 161, sec. 12.521.



	34.525  Sufficiency of evidence to convict
	34.5251  In general
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 162, sec. 12.525.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 161, sec. 12.521.

	34.5252  As to ownership element
	 Mitchell v. State, 84 Wis. 2d 325, 267 N.W.2d 349 (1978): 1977 Term, p. 79, sec. 11.2441.


	34.526  Other matters
	34.5261  Defense to this offense
	34.52611  Abandonment
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 160, sec. 12.521 and p. 162, sec. 12.525.
	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 161, sec. 12.521.




	34.53  Operating Vehicle Without Owner's Consent (under present statute)
	34.531  Carjacking (Wis. Stat. § 943.23(1g))
	34.5311  Other matters
	34.53111  Appropriate unit of prosecution
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-11.

	34.53112  Appropriateness of convicting defendant of this offense based on initial taking of vehicle after he has been convicted of driving or operating without owner's consent based on later operation of same vehicle
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-11.



	34.532  Carjacking causing great bodily harm (Wis. Stat. § 943.23(1m))
	34.533  Carjacking causing death (Wis. Stat. § 943.23(1r))
	34.5331  Sufficiency of evidence to convict
	34.5332  As to element of causation when charge is that defendant committed this crime and "cause[d] the death of another"
	 State v. Miller, 231 Wis. 2d 447, 605 N.W.2d 597 (Ct. App. 1999): 1999 Term, p. 31-18, sec. 31.721.


	34.534  Intentionally taking and driving vehicle without owner's consent (Wis. Stat. § 943.23(2))
	34.535  Intentionally driving or operating vehicle without owner's consent (Wis. Stat. § 943.23(3))
	34.5351  Instructing on this offense as lesser-included offense
	34.53511  Offenses of which this is a lesser-included offense
	 State v. Poveda, 166 Wis. 2d 19, 479 N.W.2d 175 (Ct. App. 1991): 1991 Term, p. 29-11, sec. 29.4311.


	34.5352  Other matters
	34.53521  Appropriate unit of prosecution
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-11.

	34.53522  Appropriateness of convicting defendant of carjacking based on initial taking of vehicle after he has been convicted of this offense based on later operation of same vehicle
	 State v. McKinnie, 2002 WI App 82, 252 Wis. 2d 172, 642 N.W.2d 617, 2001 Term WCA-311, at ¶1-11.

	34.53523  Jurisdiction over this offense when vehicle initially obtained in Wisconsin, but operating without owner's consent occurs in another state
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶22-36.



	34.536  Knowingly and intentionally accompanying, as passenger in vehicle, person operating vehicle without owner's consent (Wis. Stat. § 943.23(4m))
	34.537  Intentionally removing major part of vehicle without owner's consent (Wis. Stat. § 943.23(5))

	34.54  Issue Of Worthless Check
	34.541  Constitutionality of statute creating this offense
	 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 (1979): 1978 Term, p. 89, sec. 8.591.

	34.542  Elements of this offense
	34.5421  In general
	 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 34.4421.

	34.5422  Intent to defraud
	 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 34.4421.

	34.5423  Check must not have been given for past consideration
	 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 34.4121.


	34.543  Sufficiency of evidence to convict
	 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 (Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.341.

	34.544  Sufficiency of evidence to establish factual basis for plea
	34.5441  Sufficiency to show that check was not given for past consideration
	 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 34.4121.


	34.545  Other matters
	34.5451  Defenses to this offense
	34.54511  Check constituted void gaming contract
	 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 34.4421.

	34.54512  Check given for past consideration
	 For cases dealing with this subject, see sec. 34.5452.


	34.5452  This crime not applicable to checks given for past consideration
	34.54521  In general
	 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 34.4121.

	34.54522  Check given to obtain possession of repaired item (e.g., an automobile) is not check given for past consideration
	 State v. Archambeau, 187 Wis. 2d 502, 523 N.W.2d 150 (Ct. App. 1994): 1994 Term, p. 34-3, sec. 34.4121.


	34.5453  Appropriate unit of prosecution
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.

	34.5454  Other matters
	34.54541  Prosecutor's charging discretion
	 Locklear v. State, 86 Wis. 2d 603, 273 N.W.2d 334 (1979): 1978 Term, p. 77, sec. 8.31.




	34.55  Transfer Of Encumbered Property
	34.551  Constitutionality of statute creating this offense
	 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 (1979): 1978 Term, p. 117, sec. 11.571.

	34.552  Elements of this offense
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 164, sec. 12.541.
	 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 (1979): 1978 Term, p. 117, sec. 11.572.

	34.553  Sufficiency of evidence to convict
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 165, sec. 12.542.
	 State v. Lunz, 86 Wis. 2d 695, 273 N.W.2d 767 (1979): 1978 Term, p. 118, sec. 11.573.


	34.56  Removing Or Damaging Encumbered Real Property
	34.57  Possession Of Record Of Certain Usurious Loans
	34.58  Loan Sharking
	34.581  Elements of this offense
	34.5811  In general
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.

	34.5812  "Extortionate extension of credit" encompasses credit extensions and renewals as well as the initial loan transaction between the parties
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.


	34.582  Sufficiency of evidence to convict
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.


	34.59  Threats To Injure Or Accuse Of Crime (Extortion)
	34.591  Elements of this offense
	34.5911  In general
	 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 (Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211.

	34.5912  Threat to injure "property": interest in lawsuit qualifies as property
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.

	34.5913  Injury to "profession"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.

	34.5914  Injury to "trade"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.

	34.5915  Injury to "calling"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.

	34.5916  Injury to "person"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.

	34.5917  Injury to "property"
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.


	34.592  Probable cause to believe this offense committed
	34.5921  Sufficiency of showing of probable cause in complaint
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.

	34.5922  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.


	34.593  Instructing on this offense and lesser-included offenses
	34.5931  Instructing on this offense as charged offense
	34.5932  Instructing on this offense as lesser-included offense
	34.59321  Offenses of which this is and is not lesser-included offense
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.


	34.5933  Instructing on lesser-included offenses in prosecution for this offense
	34.59331  Offenses that are and are not lesser-included offenses of this offense
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.



	34.594  Other matters
	34.5941  Defenses to this offense
	34.59411  Defendant's belief he was legally entitled to money he extorted is not necessarily defense
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.


	34.5942  Other matters
	34.59421  Threat to withhold testimony in lawsuit is threat to the "property" of another
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.

	34.59422  Jurisdiction over, and venue for, this offense when extortionist makes threat by telephone from another state to person within Wisconsin
	 State v. Kelly, 148 Wis. 2d 774, 436 N.W.2d 883 (Ct. App. 1989): 1988 Term, p. 12-1, sec. 12.211.





	34.6  Other Crimes Involving Misappropriation Of Property (cont'd)
	34.61  Threats To Communicate Derogatory Information
	34.611  Elements of this offense
	34.6111  In general
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 34-3, sec. 34.5112.
	 State v. Gilkes, 118 Wis. 2d 149, 345 N.W.2d 531 (Ct. App. 1984): 1983 Term, p. 224, sec. 12.551.

	34.6112  Intent is not element of this offense
	 State v. Voss, 205 Wis. 2d 586, 556 N.W.2d 433 (Ct. App. 1996): 1996 Term, p. 34-3, sec. 34.5112.


	34.612  Sufficiency of evidence to convict
	 State v. Gilkes, 118 Wis. 2d 149, 345 N.W.2d 531 (Ct. App. 1984): 1983 Term, p. 224, sec. 12.551.


	34.62  Robbery
	34.621  Elements of this offense
	34.6211  In general
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 135, sec. 12.511.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 117, sec. 11.541.
	 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 (1978): 1977 Term, p. 79, sec. 11.2421.
	 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 (Ct. App. 1999): 1999 Term, p. 34-3, sec. 34.5111.
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 149, sec. 11.513.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 149, sec. 11.513.
	 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 (Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121.

	34.6212  Taking from "the person"
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.3131.

	34.6213  Taking "from the person or presence of the owner"
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 34-4, sec. 34.5131.

	34.6214  Asportation
	34.62141  In general
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶49.
	 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 (1997): 1996 Term, p. 34-4, sec. 34.5212.
	 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 (Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4111.

	34.62142  No exception to asportation requirement for automobiles; this element applies to taking of automobile
	 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 (1997): 1996 Term, p. 34-4, sec. 34.5212.
	 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 (Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112.


	34.6215  Use or threat of use of force
	34.62151  Threat of force element does not require express threats of bodily harm; it is met if taking of property is attended with such circumstances of terror, or such threatening by menace, word, or gesture as in common experience is likely to create an apprehension of danger and induce a person to part with property for his or her safety
	 State v. Johnson, 231 Wis. 2d 58, 604 N.W.2d 902 (Ct. App. 1999): 1999 Term, p. 6-6, sec. 6.4711.



	34.622  Charging this offense
	34.6221  Sufficiency of information
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 26, sec. 2.651.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 26, sec. 2.651.


	34.623  Admission of evidence
	 For cases dealing with the question of whether certain evidence should be admitted in a robbery prosecution after consideration of relevancy and of whether probative value is outweighed by countervailing considerations, see sec. 13.367.

	34.624  Instructing on this offense and lesser-included offenses
	34.6241  Instructing on this offense as charged offense
	34.62411  Content of instruction
	 State v. Cheers, 102 Wis. 2d 367, 306 N.W.2d 676 (1981): 1980 Term, p. 57, sec. 4.62.
	 Manson v. State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981): 1980 Term, p. 58, sec. 4.62.

	34.62412  No need to require unanimity on alternative means of establishing "force" element of crime
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.
	 Manson v. State, 92 Wis. 2d 40, 284 N.W.2d 703 (Ct. App. 1979): 1979 Term, p. 149, sec. 11.5121.


	34.6242  Instructing on this offense as lesser-included offense
	34.62421  Offenses of which this is and is not a lesser-included offense
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.


	34.6243  Instructing on lesser-included offenses in prosecutions for this offense
	34.62431  Offenses that are and are not lesser-included offenses of this offense
	 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 (1978): 1977 Term, p. 76, sec. 11.132.
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.

	34.62432  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 31-3, sec. 31.362.



	34.625  Sufficiency of evidence to convict
	34.6251  In general
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 135, sec. 12.511.
	 Frankovis v. State, 94 Wis. 2d 141, 287 N.W.2d 791 (1980): 1979 Term, p. 137, sec. 11.1261.
	 State v. Koller, 87 Wis. 2d 253, 274 N.W.2d 651 (1979): 1978 Term, p. 117, sec. 11.542.
	 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 (1978): 1977 Term, p. 79, sec. 11.2422.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 190, sec. 12.511.
	 Ryan v. State, 95 Wis. 2d 83, 289 N.W.2d 349 (Ct. App. 1980): 1979 Term, p. 149, sec. 11.513.
	 State v. Grady, 93 Wis. 2d 1, 286 N.W.2d 607 (Ct. App. 1979): 1979 Term, p. 149, sec. 11.513.

	34.6252  Sufficiency to show taking from "the person"
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.3131.

	34.6253  Sufficiency to show taking "from the person or presence of the owner"
	 State v. Flynn, 190 Wis. 2d 31, 527 N.W.2d 343 (Ct. App. 1994): 1994 Term, p. 34-4, sec. 34.5131.


	34.626  Sufficiency of evidence to provide factual basis for plea to this offense
	34.6261  Sufficiency of factual basis as to asportation element
	 State v. Johnson, 200 Wis. 2d 704, 548 N.W.2d 91 (Ct. App. 1996): 1995 Term, p. 34-1, sec. 34.4112.


	34.627  Attempt to commit this offense
	34.6271  Elements of attempt to commit this offense
	 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 (1988): 1987 Term, p. 39-1, sec. 39.12.
	 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 (1979): 1979 Term, p. 161, secs. 11.8112 and 11.8113.

	34.6272  Sufficiency of evidence to convict of attempt to commit this offense
	 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 (1988): 1987 Term, p. 39-1, sec. 39.12.
	 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 (1979): 1979 Term, p. 161, sec. 11.812.

	34.6273  Defenses to attempt to commit this offense
	 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 (1988): 1987 Term, p. 39-1, sec. 39.12.


	34.628  Other matters
	34.6281  Appropriate unit of prosecution
	 State v. Mosley, 102 Wis. 2d 636, 307 N.W.2d 200 (1981): 1980 Term, p. 136, sec. 12.5151.

	34.6282  Defenses to this office
	34.62821  Defense of "entitlement to payment," i.e., self-help repossession of money or property stolen from defendant by victim
	 For cases dealing with this defense, see sec. 40.95.


	34.6283  Other matters
	34.62831  Taking property from person defendant has just killed is robbery
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 34-1, sec. 34.3131.

	34.62832  Penalty enhancer provided for in sec. 939.63 may be invoked when robbery is committed while possessing a weapon
	 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 9-12, sec. 9.4521.

	34.62833  Alternative means of establishing "force" element of crime do not create separate offenses
	 State v. Seymour, 177 Wis. 2d 305, 502 N.W.2d 591 (Ct. App. 1993): 1992 Term, p. 8-16, sec. 8.6811.




	34.63  Armed Robbery
	34.631  Elements of this offense
	34.6311  In general
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶16.
	 For cases dealing with the elements of the robbery aspect of armed robbery, see sec. 34.621.

	34.6312  Use or threat of use of a dangerous weapon
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123.
	 State v. Witkowski, 163 Wis. 2d 985, 473 N.W.2d 512 (Ct. App. 1991): 1991 Term, p. 10-1, sec. 10.213.
	 State v. Witkowski, 143 Wis. 2d 216, 420 N.W.2d 420 (Ct. App. 1988): 1987 Term, p. 34-2, sec. 34.3211.
	 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 (Ct. App. 1984): 1984 Term, p. 191, sec. 12.521.


	34.632  Instructing on this offense and lesser-included offenses
	34.6321  Instructing on this offense as charged offense
	34.63211  Content of instruction
	 State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978): 1977 Term, p. 37, sec. 4.531.
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.
	 State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 324 (Ct. App. 1982): 1981 Term, p. 166, sec. 12.561.

	34.63212  Instructing on aiding and abetting this offense
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 210, sec. 12.1261.


	34.6322  Instructing on this offense as lesser-included offense
	34.63221  Offenses of which this is and is not a lesser-included offense
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.


	34.6323  Instructing on lesser-included offenses in prosecutions for this offense
	34.63231  Offenses that are, and are not, lesser-included offenses of this offense
	 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 (1978): 1977 Term, p. 75, sec. 11.132.
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.

	34.63232  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 31-3, sec. 31.362.



	34.633  Sufficiency of evidence to convict
	34.6331  In general
	 Davis v. State, 93 Wis. 2d 319, 286 N.W.2d 570 (1980): 1979 Term, p. 150, sec. 11.5151.
	 Beamon v. State, 93 Wis. 2d 215, 286 N.W.2d 592 (1980): 1979 Term, p. 150, sec. 11.5151.
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 117, sec. 11.551.
	 State v. Jones, 228 Wis. 2d 593, 598 N.W.2d 259 (Ct. App. 1999): 1999 Term, p. 34-4, sec. 34.5222.
	 State v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991): 1990 Term, p. 34-4, sec. 34.341.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 163, sec. 12.1271.

	34.6332  Sufficiency to show use or threat of use of dangerous weapon
	 State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2d 96 (Ct. App. 1992): 1992 Term, p. 33-3, sec. 33.2123.
	 State v. Witkowski, 143 Wis. 2d 216, 420 N.W.2d 420 (Ct. App. 1988): 1987 Term, p. 34-2, sec. 34.3211.
	 State v. Hopson, 122 Wis. 2d 395, 362 N.W.2d 166 (Ct. App. 1984): 1984 Term, p. 191, sec. 12.521.


	34.634  Other matters
	34.6341  Party to a crime
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 156, sec. 11.7232.
	 State v. Toy, 125 Wis. 2d 216, 371 N.W.2d 386 (Ct. App. 1985): 1985 Term, p. 162, sec. 12.1262, and p. 163, sec. 12.1271.
	34.63411  As aider and abettor
	 State v. Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984): 1983 Term, p. 209, sec. 12.1222.


	34.6342  Defenses to this offense
	34.63421  Defense of "entitlement to payment," i.e., self-help repossession of money or property stolen from defendant by victim
	 For cases dealing with this defense, see sec. 40.95.


	34.6343  Propriety of prosecution for this offense after conviction in federal court of aggravated bank robbery based on same conduct
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶14-32.



	34.64  Receiving Stolen Property
	34.641  Constitutionality of statute creating this offense
	 Newton v. Arkansas, 102 S. Ct. 77 (1981): 1981 Term, p. 166, sec. 12.571.

	34.642  Elements of this offense
	34.6421  In general
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶15.


	34.643  Probable cause to believe this offense committed
	34.6431  Probable cause to arrest
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 222, sec. 12.521.

	34.6432  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Fouse, 114 Wis. 2d 29, 337 N.W.2d 837 (Ct. App. 1983): 1983 Term, p. 223, sec. 12.522.


	34.644  Other matters
	34.6441  Cannot commit this crime even if defendant believes property was stolen unless property was actually stolen
	 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 (Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121.

	34.6442  Can attempt to commit this offense even though property received was not actually stolen if defendant believes it was
	 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 (Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121.

	34.6443  Venue for this offense
	34.64431  In general
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶1-28.

	34.64432  Venue is proper in county in which property was stolen
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶8-26.

	34.64433  Sufficiency of evidence to prove venue for this offense
	 State v. Lippold, 2008 WI App 130, 313 Wis. 2d 699, 757 N.W.2d 825, at ¶1-28.




	34.65  Receiving Property From Children
	34.66  Alteration Of Property Identification Marks
	34.661  Instructing on this offense and lesser-included offenses
	34.6611  Instructing on this offense as charged offense
	34.66111  Content of instructions
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311.



	34.662  Other matters
	34.6621  Appropriate unit of prosecution
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 6-3, sec. 6.171.

	34.6622  Other matters
	34.66221  Meaning of "similar" in presumption created by statute proscribing this offense
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 8-8, sec. 8.5311.




	34.67  Forgery (in violation of Wis. Stat. § 943.38(1))
	34.671  Constitutionality of application of statute creating this offense to conduct also covered by financial transaction card crimes
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 151, sec. 11.551.

	34.672  Elements of this offense
	34.6721  In general
	34.6722  "So that it purports to have been made by another"
	 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 632 N.W.2d 872, 2001 Term WCA-34, at ¶9-12.
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶6.

	34.6723  "Falsely" makes or alters
	34.67231  In general
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26.
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶7-12.

	34.67232  Does not cover person who has falsely made postal money order by writing in name of someone else as payer
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26.


	34.6724  "Intent to defraud"
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶9, 11.

	34.6725  Writing "whereby legal rights or obligations are created, terminated or transferred"
	34.67251  In general
	 For cases dealing with this subject in the context of prosecutions under Wis. Stat. § 943.38(2), see sec. 34.6813.

	34.67252  Post-dated check is writing whereby legal rights or obligations are created and therefore can be subject of forgery
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 34-3, sec. 34.3422.



	34.673  Probable cause to believe this offense committed
	34.6731  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 34-3, sec. 34.3422.
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶1-26.


	34.674  Sufficiency of evidence to establish factual basis for plea
	34.6741  In general
	34.6742  Sufficiency to show that writing "purport[ed] to have been made by another"
	 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 632 N.W.2d 872, 2001 Term WCA-34, at ¶9-12.


	34.675  Sufficiency of evidence to convict
	34.6751  In general
	34.6752  Sufficiency to show that writing "purport[ed] to have been made by another"
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶6.

	34.6753  Sufficiency to show that writing was "falsely" made
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶7-12.


	34.676  Other matters
	34.6761  Design and coverage of forgery statutes in general
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶10-16.

	34.6762  There is difference between false execution of document and false contents of document; former is forgery; latter is not
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26.

	34.6763  Forgery statutes do not cover person who has falsely made postal money order by writing in name of someone else as payer
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26.

	34.6764  Forging a check is a felony in Wisconsin
	 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶9.

	34.6765  Use of assumed name (alias) may be forgery if done for fraudulent purpose
	 State v. Mata, 2001 WI App 184, 247 Wis. 2d 1, 632 N.W.2d 872, 2001 Term WCA-34, at ¶9-12.
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶9, 12.

	34.6766  Can be charged in cases involving credit cards
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 152, sec. 11.5521.



	34.68  Uttering Forged Writing Or Object (in violation of Wis. Stat. § 943.38(2))
	34.681  Elements of this offense
	34.6811  In general
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 34-6, sec. 34.611.
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 163, sec. 12.531.
	 Little v. State, 85 Wis. 2d 558, 271 N.W.2d 105 (1978): 1978 Term, p. 116, sec. 11.531.
	 Bowie v. State, 85 Wis. 2d 549, 271 N.W.2d 110 (1978): 1978 Term, p. 116, sec. 11.531.
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶8.
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.
	 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 (Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.332.
	 State v. Machon, 112 Wis. 2d 47, 331 N.W.2d 665 (Ct. App. 1983): 1982 Term, p. 189, sec. 12.522.
	 State v. Davis, 105 Wis. 2d 690, 314 N.W.2d 907 (Ct. App. 1981): 1981 Term, p. 163, sec. 12.531.

	34.6812  Falsely made or altered
	34.68121  In general
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26.
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶13.

	34.68122  Does not cover person who has falsely made postal money order by writing in name of someone else as payer
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26.


	34.6813  Writing "whereby legal rights or obligations are created, terminated or transferred"
	34.68131  In general
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.

	34.68132  Post-dated check is writing whereby legal rights or obligations are created and therefore can be subject of forgery
	 For cases dealing with this subject in the context of prosecutions under Wis. Stat. § 943.38(1), see sec. 34.6725.


	34.6814  Intent to defraud is no element of this offense
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.


	34.682  Probable cause to believe this offense committed
	34.6821  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Williams, 104 Wis. 2d 15, 310 N.W.2d 601 (1981): 1981 Term, p. 164, sec. 12.532.
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶1-26.
	 State v. Davis, 105 Wis. 2d 690, 314 N.W.2d 907 (Ct. App. 1981): 1981 Term, p. 163, sec. 12.532.


	34.683  Instructing on this offense and lesser-included offenses
	34.6831  Instructing on this offense as charged offense
	34.68311  Content of instruction
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 139, sec. 12.551.


	34.6832  Instructing on this offense as lesser-included offense
	34.68321  Offenses of which this is and is not a lesser-included offense
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.


	34.6833  Instructing on lesser-included offenses in prosecutions for this offense
	34.68331  Offenses that are and are not lesser-included offenses of this offense
	 State v. Kurzawa, 180 Wis. 2d 502, 509 N.W.2d 712 (1994): 1993 Term, p. 29-6, sec. 29.4331.
	 State v. Kurzawa, 173 Wis. 2d 769, 496 N.W.2d 695 (Ct. App. 1993): 1992 Term, p. 29-13, sec. 29.4311.



	34.684  Sufficiency of evidence to establish factual basis for guilty plea
	 Little v. State, 85 Wis. 2d 558, 271 N.W.2d 105 (1978): 1978 Term, p. 116, sec. 11.532.

	34.685  Sufficiency of evidence to convict
	34.6851  In general
	 Robinson v. State, 100 Wis. 2d 152, 301 N.W.2d 429 (1981): 1980 Term, p. 125, sec. 12.1261.
	 State v. Tolliver, 149 Wis. 2d 166, 440 N.W.2d 571 (Ct. App. 1989): 1988 Term, p. 34-5, sec. 34.332.
	 State v. Machon, 112 Wis. 2d 47, 331 N.W.2d 665 (Ct. App. 1983): 1982 Term, p. 189, sec. 12.522.

	34.6852  Sufficiency to show that writing was falsely made or altered
	 State v. Czarnecki, 2000 WI App 155, 237 Wis. 2d 794, 615 N.W.2d 672, 2000 Term WCA-9, at ¶13.

	34.6853  Sufficiency to show writing "whereby legal rights or obligations are created, terminated or transferred"
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.

	34.6854  State not required to prove intent to defraud
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.


	34.686  Other matters
	34.6861  Post-dated check is writing whereby legal rights or obligations are created and therefore can be subject of forgery
	 For cases dealing with this subject, see sec. 34.68132.

	34.6862  Victim's negligence is irrelevant to question whether this crime was committed
	 State v. Perry, 215 Wis. 2d 696, 573 N.W.2d 876 (Ct. App. 1997): 1997 Term, p. 34-7, sec. 34.6212.

	34.6863  Design and coverage of forgery statutes in general
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶10-16.

	34.6864  There is difference between false execution of document and false contents of document; former is forgery; latter is not
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26.

	34.6865  Forgery statutes do not cover person who has falsely made postal money order by writing in name of someone else as payer
	 State v. Entringer, 2001 WI App 157, 246 Wis. 2d 851, 631 N.W.2d 651, 2001 Term WCA-14, at ¶7-26.



	34.69  Fraudulent Writings
	34.691  Falsifying corporate documents (Wis. Stat. § 943.39(1))
	34.6911  Instructing on this offense
	34.69111  Need to instruct jury that it must be unanimous on whether defendant had intent to injure or intent to defraud
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶54-64.


	34.6912  Sufficiency of evidence to convict
	34.69121  In general
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶65-68.


	34.6913  Other matters
	34.69131  Need for jury unanimity on whether defendant had intent to injure or intent to defraud
	 For cases dealing with this subject, see sec. 34.69111.

	34.69132  Does "with intent to injure or defraud" create two crimes or one crime with two different modes of commission?
	 State v. Norman, 2003 WI 72, 262 Wis. 2d 506, 664 N.W.2d 97, at ¶59-63.



	34.692  Deceitfully obtaining signature to writing that is subject to forgery (Wis. Stat. § 939.39(2))
	34.6921  Elements of this offense
	 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 (Ct. App. 1985): 1984 Term, p. 194, sec. 12.571.

	34.6922  Probable cause to believe this offense committed
	34.69221  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 (Ct. App. 1985): 1984 Term, p. 195, sec. 12.572.





	34.7  Other Crimes Involving Misappropriation Of Property (cont'd)
	34.71  Fraudulent Data Alteration
	34.72  Fraudulent Insurance And Employe Benefit Program Claims
	34.721  Elements of this offense
	34.7211  Value of claim that determines grade of this offense is determined by total claim submitted, not false or fraudulent portion of claim
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-5, sec. 346111.


	34.722  Instructing on this offense as charged offense
	34.7221  Jury need not be instructed that it needs to unanimously agree on which item or items on proof of loss were false or fraudulent
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-6, sec. 34.6121.


	34.723  Other matters
	34.7231  Value of claim that determines grade of this offense is determined by total claim submitted, not false or fraudulent portion of claim
	 For cases dealing with this subject, see sec. 34.7211.

	34.7232  Unanimity not required with respect to particular item or items on proof of loss that were false or fraudulent
	 For cases dealing with this subject, see sec. 34.7221.

	34.7233  Sufficiency, for purposes of acceptance of guilty plea, of showing of factual basis for conspiracy to commit this offense
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.



	34.73  Fraudulent Destruction Of Certain Writings
	34.74  Financial Transaction Card Crimes
	34.741  Nature and purpose of this offense in general
	 Mack v. State, 93 Wis. 2d 287, 286 N.W.2d 563 (1980): 1979 Term, p. 151, sec. 11.551.

	34.742  Fraudulent use of financial transaction card
	34.7421  Elements of this offense
	34.74211  Acquisition of actual possession of financial transaction card not required
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.

	34.74212  "Without the cardholder's consent"
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.


	34.7422  Admission of evidence
	34.74221  Evidence of acts committed in one county to prove crime charged in different county
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.


	34.7423  Instructing on this offense as charged offense: content of instruction
	34.74231  Use of words "without authorization" to describe "without the cardholder's consent" element of offense
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.


	34.7424  Sufficiency of evidence to convict
	34.74241  In general
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.

	34.74242  State not required to prove offender acquired actual possession of financial transaction card
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.

	34.74243  Proof of "without the cardholder's consent" element
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.



	34.743  Theft Of Telecommunications Service
	34.7431  Other matters
	34.7432  Appropriate unit of prosecution
	 State v. Davis, 171 Wis. 2d 711, 492 N.W.2d 174 (Ct. App. 1992): 1992 Term, p. 34-11, sec. 34.5111.



	34.75  Theft Of Cellular Telephone Service
	34.76  Theft Of Cable Television Service
	34.77  Theft Of Satellite Cable Programming
	34.78  Retail Theft
	34.781  Probable cause to believe this offense committed
	34.7811  Probable cause to arrest
	 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. App. 1990): 1990 Term, p. 34-2, sec. 34.3111.


	34.782  Other matters
	34.7821  Other matters
	34.78211  Immunity for merchant detaining suspected shoplifter
	 Hainz v. Shopko Stores, Inc., 121 Wis. 2d 168, 359 N.W.2d 397 (Ct. App. 1984): 1984 Term, p. 213, sec. 12.9952.




	34.79  Removal Of Shopping Cart

	34.8  Other Crimes Involving Misappropriation Of Property (cont'd)
	34.81  Criminal Slander Of Title
	34.811  Constitutionality of statute creating this offense
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 224, sec. 12.561.

	34.812  Elements of this offense
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 26-3, sec. 26.411.

	34.813  Probable cause to believe this offense committed
	34.8131  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 34-4, sec. 34.3421.


	34.814  Instructing on this offense and lesser-included offenses
	34.8141  Instructing on this offense as charged offense
	34.81411  Content of instruction
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 26-3, sec. 26.411.



	34.815  Sufficiency of evidence to convict
	 State v. Minniecheske, 118 Wis. 2d 357, 347 N.W.2d 610 (Ct. App. 1984): 1983 Term, p. 225, sec. 12.562.

	34.816  Other matters
	34.8161  Need to submit question whether document is frivolous to jury
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 26-3, sec. 26.411.



	34.82  Theft Of Library Material
	34.83  Unlawful Receipt Of Payments To Obtain Loan For Another
	34.84  Computer Crimes
	34.841  Definitions applicable to computer crimes (Wis. Stat. § 943.70(1))
	34.8411  "Data"
	 Burbank Grease Services v. Sokolowski, 2006 WI 103, 294 Wis. 2d 274, 717 N.W.2d 781, at ¶36.


	34.842  Offenses against computer data and programs (Wis. Stat. § 943.70(2))
	34.8421  Constitutionality of statute creating this offense
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.

	34.8422  Elements of this offense
	34.84221  Monetary amount of damage done is not element of crime; it only determines range of punishment
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.

	34.84222  "Other restricted access information"
	 Burbank Grease Services v. Sokolowski, 2006 WI 103, 294 Wis. 2d 274, 717 N.W.2d 781, at ¶34-39.


	34.8423  Other matters
	34.84231  This criminal offense is not preempted by federal copyright law
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.

	34.84232  This offense not meant to criminalize disclosure of all types of information that was stored on computer, when information was obtained with authorization in first instance
	 Burbank Grease Services v. Sokolowski, 2006 WI 103, 294 Wis. 2d 274, 717 N.W.2d 781, at ¶39.



	34.843  Offenses against computer, computer equipment or supplies (Wis. Stat. § 943.70(3))

	34.85  Unauthorized Release Of Animals

	34.9  Crimes Against Property (Federal Offenses)
	34.91  Mail Or Wire Fraud
	34.911  Elements of this offense
	34.9111  In general
	 Pasquantino v. United States, 125 S. Ct. 1766 (2005).
	 Schmuck v. United States, 109 S. Ct. 1443 (1989): 1988 Term, p. 34-6, sec. 34.361.

	34.9112  Materiality of fraudulent statement is element of this offense that must be submitted to jury
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7335.

	34.9113  Property
	 Pasquantino v. United States, 125 S. Ct. 1766 (2005).
	 Cleveland v. United States, 121 S. Ct. 365 (2000), 2000 Term USSC-1.


	34.912  Sufficiency of evidence to convict
	 Schmuck v. United States, 109 S. Ct. 1443 (1989): 1988 Term, p. 34-6, sec. 34.361.
	 Carpenter v. United States, 108 S. Ct. 316 (1987): 1987 Term, p. 38-6, sec. 38.7821.
	 McNally v. United States, 107 S. Ct. 2875 (1987): 1986 Term, p. 248, sec. 12.7991.

	34.913  Other matters
	34.9131  Federal mail fraud statute does not reach false statements made in application for state license
	 Cleveland v. United States, 121 S. Ct. 365 (2000), 2000 Term USSC-1.

	34.9132  For purposes of mail fraud statute, thing obtained must be property in hands of victim
	 Cleveland v. United States, 121 S. Ct. 365 (2000), 2000 Term USSC-1.

	34.9133  Plot to defraud foreign government of tax revenue violates federal wire fraud statute
	 Pasquantino v. United States, 125 S. Ct. 1766 (2005).



	34.92  Arson Of Building
	34.921  Other matters
	34.9211  Application of this offense to two-unit apartment building used as rental property
	 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 Term, p. 34-5, sec. 34.8112.
	 Russell v. United States, 105 S. Ct. 2455 (1985): 1984 Term, p. 193, sec. 12.5521.

	34.9212  Applicability of this offense to owner-occupied residence not used for any commercial purpose
	 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 Term, p. 34-5, sec. 34.8112.



	34.93  Bank Robbery
	34.931  Elements of this offense
	34.9311  In general
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶15.

	34.9312  Dangerous weapon
	 McLaughlin v. United States, 106 S. Ct. 1677 (1986): 1985 Term, p. 185, sec. 12.5411.


	34.932  Other matters
	34.9321  Propriety of state prosecution for armed robbery after conviction in federal court of this offense based on same conduct
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶14-32.



	34.94  Robbery Of Custodian Of Mail Matter, Or Any Other Property Of The United States
	34.941  Elements of this offense
	 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 Term, p. 191, sec. 12.531.


	34.95  Interstate Transportation Of Stolen Goods
	34.951  Other matters
	34.9511  Other matters
	34.95111  Does not apply to inter-state transportation of phonograph records manufactured and distributed without the consent of the copyright owners
	 Dowling v. United States, 105 S. Ct. 3127 (1985): 1984 Term, p. 195, sec. 12.581.




	34.96  Extortion (Hobbs Act)
	34.961  Elements of this offense
	34.9611  In general
	 Scheidler v. National Organization for Women, Inc., 123 S. Ct. 1057 (2003), 2002 Term USSC-9.
	 McCormick v. United States, 111 S. Ct. 1807 (1991): 1990 Term, p. 34-5, sec. 34.351.

	34.9612  Affirmative act of inducement by public official, such as a demand, is not element of extortion
	 Evans v. United States, 112 S. Ct. 1881 (1992): 1991 Term, p. 34-3, sec. 34.7111.

	34.9613  Obtaining of property
	 Scheidler v. National Organization for Women, Inc., 123 S. Ct. 1057 (2003), 2002 Term USSC-9.

	34.9614  Physical violence prohibited by this offense is limited to physical violence related to robbery or extortion
	 Scheidler v. National Organization For Women Inc., 126 S. Ct. 1264 (2006).


	34.962  Sufficiency of evidence to convict
	 McCormick v. United States, 111 S. Ct. 1807 (1991): 1990 Term, p. 34-5, sec. 34.351.

	34.963  Other matters
	34.9631  Offense completed when public official receives payment in return for agreement to perform specific official acts
	 Evans v. United States, 112 S. Ct. 1881 (1992): 1991 Term, p. 34-3, sec. 34.7111.

	34.9632  Obtaining of property is essential element of this offense; if defendant has not obtained property, this offense is not committed
	 Scheidler v. National Organization for Women, Inc., 123 S. Ct. 1057 (2003), 2002 Term USSC-9.

	34.9633  Physical violence unrelated to robbery or extortion falls outside scope of Hobbs Act
	 Scheidler v. National Organization For Women Inc., 126 S. Ct. 1264 (2006).



	34.97  Transporting Falsely Made, Forged, Altered, Or Counterfeit Securities In Interstate Commerce
	34.971  Elements of this offense
	34.9711  "Falsely made"
	 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 Term, p. 34-3, sec. 34.3311.



	34.98  Carjacking
	34.981  Elements of this offense
	34.9811  "Intent to cause death or serious bodily harm": includes both conditional and unconditional intent
	 Holloway v. United States, 119 S. Ct. 966 (1999): 1998 Term, p. 34-5, sec. 34.8111.

	34.9812  Factors (i.e., serious bodily injury; death) that are specified in carjacking statute and increase the maximum penalty for the crime are elements of offense
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 31-14, sec. 31.7913.


	34.982  Instructing on this offense
	34.9821  Content of instruction: instructing on element of "with the intent to cause death or serious bodily harm"
	 Holloway v. United States, 119 S. Ct. 966 (1999): 1998 Term, p. 34-5, sec. 34.8111.



	34.99  Other crimes
	34.991  Bank fraud
	34.9911  Elements of this offense: materiality of fraudulent statement is element of this offense that must be submitted to jury
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7335.


	34.992  Theft By, Or Bribery Of, Agent Of Organization Receiving Benefits In Excess Of $10,000 Under Federal Program
	 For cases dealing with this subject, see sec. 35.78.

	34.993  Misappropriation of personal identifying information or personal identification documents ("identity theft") 
	34.9931  Aggravated identity theft (18 U.S.C. § 1028A(a)(1))
	34.99311  Word "knowingly" in statute creating this offense requires government to show that defendant knew that means of identification at issue belonged to another person
	 Flores-Figueroa v. United States, 129 S. Ct. 1886 (2009).






	Chapter 35  Crimes Against Government and Its Administration
	35.1  Crimes Involving Treason And Disloyal Acts
	35.11  Treason
	35.12  Sabotage
	35.121  Elements of this offense
	 State v. Ostensen, 150 Wis. 2d 656, 442 N.W.2d 501 (Ct. App. 1989): 1988 Term, p. 35-1, sec. 35.1121.

	35.122  Instructing on this offense and lesser included offenses
	35.1221  Instructing on this offense as offense charged
	35.12211  Content of instruction
	 State v. Ostensen, 150 Wis. 2d 656, 442 N.W.2d 501 (Ct. App. 1989): 1988 Term, p. 35-1, sec. 35.1121.




	35.13  Sedition
	35.14  Flag Desecration
	35.141  Constitutionality of statute creating this offense
	35.1411  In general
	 United States v. Eichman, 110 S. Ct. 2404 (1990): 1989 Term, p. 35-1, sec. 35.111.
	 Texas v. Johnson, 109 S. Ct. 2533 (1989): 1988 Term, p. 35-1, sec. 35.121.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.

	35.1412  Violation of defendant's first amendment rights
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.

	35.1413  Vagueness
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.

	35.1414  Overbreadth
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.



	35.15  Improper Use Of The Flag

	35.2  Crimes Involving Bribery And Official Misconduct
	35.21  Bribery Of Public Officers And Employes
	35.211  Constitutionality of statute creating this offense
	35.2111  In general
	35.2112  Is statute unconstitutional because it criminalizes conduct that, absent bribe, would be protected by First Amendment?
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶9.
	 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 754 N.W.2d 175, at ¶11-12.


	35.212  Elements of this offense
	 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 (1980): 1979 Term, p. 156, sec. 11.7221.
	 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 754 N.W.2d 175, at ¶11.
	 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 190 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.211.

	35.213  Admission of evidence
	 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 (1980): 1979 Term, p. 156, sec. 11.7222.

	35.214  Sufficiency of evidence to convict
	 State v. Rosenfeld, 93 Wis. 2d 325, 286 N.W.2d 596 (1980): 1979 Term, p. 156, sec. 11.7223.

	35.215  Other matters
	35.2151  Other matters
	35.21511  Coverage of federal bribery statute
	 Dixson v. United States, 104 S. Ct. 1172 (1984): 1983 Term, p. 229, sec. 12.7251.




	35.22  Special Privileges From Public Utilities
	35.23  Misconduct In Public Office (Wis. Stat. § 946.12)
	35.231  Intentionally fails or refuses to perform known mandatory, nondiscretionary, ministerial duty of officer's or employee's office or employment within time or in manner required by law (Wis. Stat. § 946.12(1))
	35.2311  Elements of this offense
	 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 (Ct. App. 1983): 1982 Term, p. 194, sec. 12.7222.

	35.2312  Charging this offense
	35.23121  Sufficiency of complaint
	 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 (Ct. App. 1983): 1982 Term, p. 194, sec. 12.7222.



	35.232  In officer's or employee's capacity as such officer or employee, does act which officer or employee knows is in excess of officer's or employee's lawful authority or which officer or employee knows officer or employee is forbidden by law to do in officer's or employee's official capacity (Wis. Stat. § 946.12(2))
	35.2321  Elements of this offense
	35.23211  In general
	 State v. Schmit, 115 Wis. 2d 657, 340 N.W.2d 752 (Ct. App. 1983): 1983 Term, p. 227, sec. 12.7211.

	35.23212  In official capacity: in general
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶13.

	35.23213  In official capacity: does not include prison guard who has consensual sexual relations with inmate
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶13.


	35.2322  Sufficiency of evidence to convict
	 State v. Schmit, 115 Wis. 2d 657, 340 N.W.2d 752 (Ct. App. 1983): 1983 Term, p. 227, sec. 12.7211.


	35.233  Whether by act of commission or omission, in officer's or employee's capacity as such officer or employee exercises discretionary power in manner inconsistent with duties of officer's or employee's office or employment or rights of others and with intent to obtain dishonest advantage for officer or employee or another (Wis. Stat. § 946.12(3))
	35.2331  Constitutionality of statute creating this offense
	35.23311  Vagueness
	 State v. Jensen, 2005 WI 31, 279 Wis. 2d 220, 694 N.W.2d 56, at ¶2.
	 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 N.W.2d 747, at ¶2.
	 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978): 1977 Term, p. 80, sec. 11.2611.
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶13.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶14.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶11-33.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶7-21.

	35.23312  Overbreadth
	 State v. Jensen, 2005 WI 31, 279 Wis. 2d 220, 694 N.W.2d 56, at ¶1.
	 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 N.W.2d 747, at ¶1.
	 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978): 1977 Term, p. 80, sec. 11.2611.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶34-49.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶22-28.

	35.23313  Speech and debate clause
	 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 N.W.2d 747, at ¶1.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶29-41.

	35.23314  Separation of powers doctrine
	 State v. Jensen, 2005 WI 31, 279 Wis. 2d 220, 694 N.W.2d 56, at ¶1.
	 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 N.W.2d 747, at ¶1.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶41-93.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶42-77.


	35.2332  Elements of this offense
	35.23321  In general
	 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978): 1977 Term, p. 81, sec. 11.2612.
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶7.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶13.
	 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 842 (Ct. App. 1984): 1984 Term, p. 200, sec. 12.7211.

	35.23322  Duties of officer's office or employee's employment
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶7-8, 10-24.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶16-29.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶7-8, 12-21.

	35.23323  Intent to obtain dishonest advantage
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶7-8, 10-24.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶13-21.

	35.23324  That defendant acted "corruptly" is not element of this offense
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶27-29.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶27-29.


	35.2333  Probable cause to believe this offense committed
	35.23331  Sufficiency of showing of probable cause in complaint
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶94-100.


	35.2334  Admission of evidence
	35.23341  In general
	35.23342  Evidence that others were engaging in same conduct (e.g., using state resources to promote candidate for office)
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶30-32, 36.

	35.23343  Evidence that defendant believed that others were engaging in same conduct (e.g., using state resources to promote candidate for office)
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶30-32, 35, 37.


	35.2335  Instructing on this offense
	35.23351  Content of instruction in general
	 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 842 (Ct. App. 1984): 1984 Term, p. 200, sec. 12.7211.

	35.23352  Instruction that use of state resources to promote candidate in political campaign or to raise money for candidate provides candidate with dishonest advantage contains impermissible mandatory conclusive presumption
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶7-24.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶10-26.

	35.23353  Instruction that state employee who uses, or directs use, of state resources for political campaigns exercises discretionary power in manner inconsistent with duties of employment contains impermissible mandatory conclusive presumption
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶7-24.

	35.23354  Instruction that defendant acted "corruptly" is not required
	 State v. Schultz, 2007 WI App 257, 306 Wis. 2d 598, 743 N.W.2d 823, at ¶27-29.
	 State v. Jensen, 2007 WI App 256, 306 Wis. 2d 572, 743 N.W.2d 468, at ¶27-29.


	35.2336  Sufficiency of evidence to convict
	 State v. Schwarze, 120 Wis. 2d 453, 355 N.W.2d 842 (Ct. App. 1984): 1984 Term, p. 200, sec. 12.7211.

	35.2337  Other matters
	35.23371  Party to the crime
	 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978): 1977 Term, p. 81, sec. 11.2613.

	35.23372  Determining whether charging state legislator with this crime presents "political question" and therefore is nonjusticiable
	 State v. Jensen, 2005 WI 31, 279 Wis. 2d 220, 694 N.W.2d 56, at ¶1.
	 State v. Chvala, 2005 WI 30, 279 Wis. 2d 216, 693 N.W.2d 747, at ¶1.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶48-93.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶50-77.

	35.23373  Venue for this offense: venue provision in Wis. Stat. § 971.19(12), which governs prosecution for elections, ethics, or lobbying law violations does not apply to prosecutions for this offense even when misconduct upon which prosecution is predicated is based on violation of elections, ethics, or lobbying regulation
	 For cases dealing with this subject, see sec. 12.2143.



	35.234  In officer's or employee's capacity as such officer or employee, makes entry in account or record book or return, certificate, report or statement which in material respect officer or employee intentionally falsifies (Wis. Stat. § 946.12(4))
	35.2341  Other matters
	35.23411  Grade of offense
	 Law Enforcement Standards Board v. Village of Lyndon Station, 101 Wis. 2d 472, 305 N.W.2d 89 (1981): 1980 Term, p. 141, sec. 12.7241.
	 Wisconsin Law Enforcement Standards Board v. Village of Lyndon Station, 98 Wis. 2d 229, 295 N.W.2d 818 (Ct. App. 1980): 1980 Term, p. 141, sec. 12.7241.



	35.235  Under color of officer's or employee's office or employment, intentionally solicits or accepts for performance of any service or duty anything of value which officer or employee knows is greater or less than is fixed by law (Wis. Stat. § 946.12(5))
	35.2351  Constitutionality of statute creating this offense
	 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 (1977): 1977 Term, p. 81, sec. 11.2621.

	35.2352  Element of this offense
	 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 (1977): 1977 Term, p. 81, sec. 11.2622.

	35.2353  Sufficiency of evidence to convict
	 Ryan v. State, 79 Wis. 2d 83, 255 N.W.2d 910 (1977): 1977 Term, p. 82, sec. 11.2623.



	35.24  Private Interest In Public Contract Prohibited
	35.241  Enters into contract in private capacity while being authorized by law to participate in making of contract as public officer or employee (Wis. Stat. § 346.13(1)(a))
	35.2411  Elements of this offense
	35.24111  In general
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶15.

	35.24112  Public official
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶18.

	35.24113  Negotiate, bid or enter into contract in private capacity
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶19-22.

	35.24114  Private pecuniary interest
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶23.

	35.24115  At same time, authorized or required by law to perform discretionary act concerning contract
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶24.

	35.24116  Scienter not element
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶14.


	35.2412  Admission of evidence
	35.24121  Evidence of defendant's activity regarding contract before notice of position it created was posted and defendant submitted letter of interest
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶25-34.


	35.2413  Sufficiency of evidence to convict
	35.24131  In general
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶18-24.

	35.24132  Sufficiency to prove defendant was public official
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶18.

	35.24133  Sufficiency to prove defendant negotiated, bid or entered into contract in private capacity
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶19-22.

	35.24134  Sufficiency to prove private pecuniary interest
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶23.

	35.24135  Sufficiency to prove defendant was authorized or required by law to perform discretionary act concerning contract
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶24.


	35.2414  Other matters
	35.24141  Nature and purpose of this offense in general
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶13-14.

	35.24142  This is strict liability offense
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶14.

	35.24143  Abstaining from voting does not avoid commission of this offense
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶11.



	35.242  In capacity as public officer or employee, participates in making of contract in which one has private pecunairy interest, or performing in regard to that contract some function requiring exercising of discretion on officer's or employee's part (Wis. Stat. § 346.13(1)(b))
	35.2421  Constitutionality of statute creating this offense
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 230, sec. 12.7211.

	35.2422  Elements of this offense
	35.24221  Scienter not element
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 231, sec. 12.7212.
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶14.


	35.2423  Probable cause to believe this offense committed
	35.24231  Sufficiency of showing of probable cause in complaint
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 232, sec. 12.7213.


	35.2424  Other matters
	35.24241  Defenses to this offense
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 232, sec. 12.7214.

	35.24242  This is strict liability offense
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 231, sec. 12.7212.
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶14.

	35.24243  Person may avoid commission of this offense by abstaining from voting on matters relating to their private contracts
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶11.




	35.25  Purchasing Claims At Less Than Full Value
	35.26  Public Construction Contracts At Less Than Full Value
	35.27  Judicial Officer Collecting Claims
	35.28  Corrupt Means To Influence Legislation; Disclosure Of Interest
	35.29  Misconduct Sections Apply To De Facto Officers

	35.3  Crimes Involving Perjury And False Swearing
	35.31  Perjury
	35.311  Elements of this offense
	35.3111  In general
	 State v. Devitt, 82 Wis. 2d 262, 262 N.W.2d 73 (1978): 1977 Term, p. 82, sec. 11.2631.
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶8.
	 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 (Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3111.
	 State v. Munz, 198 Wis. 2d 379, 541 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 35-1, sec. 35.3121.
	 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 (Ct. App. 1991): 1991 Term, p. 35-1, sec. 35.312.

	35.3112  "Materiality" of false testimony
	 United States v. Gaudin, 115 S. Ct. 2310 (1995): 1994 Term, p. 26-1, sec. 26.442.
	 State v. Munz, 198 Wis. 2d 379, 541 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 35-1, sec. 35.3121.


	35.312  Admission of evidence
	35.3121  Prosecutor's statement in prior prosecution allegedly showing that charged perjury was in fact truth
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.

	35.3122  Admissibility of statements made by defendant to presentence investigator in prior prosecution for another crime when perjury charge is based on inconsistency between trial testimony in that prior prosecution and those statements
	 For cases dealing with this subject, see secs. 9.1262 and 9.19923.

	35.3123  In prosecution for perjury based on defendant's testimony at trial for crime, evidence that defendant was convicted of that crime may be admissible
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶36-38.


	35.313  Sufficiency of evidence to convict
	35.3131  In general
	 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 (Ct. App. 1991): 1991 Term, p. 35-1, sec. 35.312.

	35.3132  Sufficiency to prove that statement was false when made
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶10-12.

	35.3133  Sufficiency to prove that statement was knowing falsehood
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶13-14.

	35.3134  Sufficiency to prove that statement was material
	 State v. Noble, 2001 WI App 145, 246 Wis. 2d 533, 629 N.W.2d 317, 2000 Term WCA-363, at ¶15.
	 State v. Munz, 198 Wis. 2d 379, 541 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 35-1, sec. 35.3121.


	35.314  Other matters
	35.3141  Appropriate unit of prosecution
	35.31411  Separate and distinct false declarations in testimony that require different factual proof of falsity may properly be charged in separate counts even if they are all related and arise out of the same transaction or subject matter
	 State v. Warren, 229 Wis. 2d 172, 599 N.W.2d 431 (Ct. App. 1999): 1999 Term, p. 35-1, sec. 35.3121.


	35.3142  Defenses to this offense
	35.31421  Privilege against self-incrimination no defense to perjury prosecution
	 Jenkins v. Anderson, 100 S. Ct. 2124 (1980): 1979 Term, p. 111, sec. 8.8261.
	 United States v. Havens, 100 S. Ct. 1912 (1980): 1979 Term, p. 157, sec. 11.7251.


	35.3143  Nature and purpose of this offense in general
	 State v. Canon, 2001 WI 11, 241 Wis. 2d 164, 622 N.W.2d 270, 2000 Term WSC-32, at ¶9-10.

	35.3144  Defendant may be prosecuted for perjury based on allegedly false testimony in prior prosecution in which defendant's false testimony was believed by jury and led to acquittal if state has newly discovered evidence of perjury
	 For cases dealing with this subject, see sec. 29.43341.

	35.3145  Other matters
	35.31451  Solicitation to commit perjury committed if defendant advises another party to procure the defendant to directly commit the perjury
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.

	35.31452  False testimony punishable as perjury whether judicial officer before whom testimony given is acting de jure or de facto
	 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 (Ct. App. 1991): 1991 Term, p. 35-1, sec. 35.312.

	35.31453  "Materiality" of testimony must be submitted to jury; it is not question of law for judge to resolve
	 United States v. Gaudin, 115 S. Ct. 2310 (1995): 1994 Term, p. 26-1, sec. 26.442.

	35.31454  Propriety of perjury prosecution based on defendant's admission of guilt to defense presentence investigator that is at odds with defendant's trial testimony
	 State v. Jimmie R.R., 2004 WI App 168, 276 Wis. 2d 447, 688 N.W.2d 1, at ¶26-27.




	35.32  False Swearing
	35.321  Elements of this offense
	35.3211  In general
	 Dunn v. United States, 99 S. Ct. 2190 (1979): 1978 Term, p. 122, sec. 11.7231.
	 State v. Devitt, 82 Wis. 2d 262, 262 N.W.2d 73 (1978): 1977 Term, p. 82, sec. 11.2641.
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 129, sec. 10.411.

	35.3212  Materiality not required
	 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 (Ct. App. 1986): 1986 Term, p. 232, sec. 12.7221.

	35.3213  Oath or affirmation required or authorized by law
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.

	35.3214  When prosecution based on two inconsistent statements, that two statements were made within six years of one another is not element of this offense
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.


	35.322  Charging this offense
	35.3221  Sufficiency of information
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 168, sec. 12.7212.


	35.323  Instructing on this offense and lesser-included offenses
	35.3231  Instructing on this offense as charged offense
	35.32311  Content of instruction
	 State v. Dean, 105 Wis. 2d 390, 314 N.W.2d 151 (Ct. App. 1981): 1981 Term, p. 168, sec. 12.7213.



	35.324  Sufficiency of evidence to convict
	 State v. Devitt, 82 Wis. 2d 262, 262 N.W.2d 73 (1978): 1977 Term, p. 82, sec. 11.2642.
	 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.321.

	35.325  Other matters
	35.3251  Jury unanimity in prosecution for this offense
	 State v. Schlegel, 141 Wis. 2d 512, 415 N.W.2d 164 (Ct. App. 1987): 1987 Term, p. 35-3, sec. 35.3221.

	35.3252  Authority of clerk of court to administer oath to witness
	 State v. Johnston, 133 Wis. 2d 261, 394 N.W.2d 915 (Ct. App. 1986): 1986 Term, p. 190, sec. 9.861.

	35.3253  When prosecution based on two inconsistent statements, that two statements were made within six years of one another is not element of this offense
	 For cases dealing with this subject, see sec. 35.3214.




	35.4  Crimes Involving Interference With Law Enforcement
	35.41  Refusing To Aid Officer
	35.42  Resisting Or Obstructing Officer
	35.421  Constitutionality of statute creating this offense
	35.4211  In general
	 Barnett v. Texas, 102 S. Ct. 79 (1981): 1981 Term, p. 169, sec. 12.7231.
	 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 169 (1984): 1984 Term, p. 201, sec. 12.7223.

	35.4212  Constitutionality of statutes enacted in other jurisdictions that require stopped person to identify himself or herself
	 For cases dealing with this subject, see sec. 35.7911.


	35.422  Elements of this offense
	35.4221  In general
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶54.
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶21.
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35-2, sec. 35.4312.
	 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 169 (1984): 1984 Term, p. 201, sec. 12.7223.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 229, sec. 12.7261.
	 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 448 (1981): 1980 Term, p. 142, sec. 12.7321.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶6.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶79.
	 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶10-11.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 35.4221.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 35-3, sec. 35.4211.
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.111.

	35.4222  Obstructs: in general
	35.42221  In general
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶21.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶1-11.
	 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶1-22.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 35-3, sec. 35.4212.

	35.42222  Obstructs has two independent meanings:  (1) makes officer's performance of duties more difficult, and (2) gives false information with intent to mislead
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶21.


	35.4223  Obstructs:  makes officer's performance of duties more difficult
	35.42231  Failure of person properly subjected to Terry stop to identify himself may not be obstruction
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35-2, sec. 35.4312.

	35.42232  Failure to provide information, including identification, to police does not constitute obstruction
	 For cases dealing with this subject, see sec. 35.4273.


	35.4224  Obstructs: gives false information with intent to mislead
	35.42241  Does person's false denial of guilt to police investigating crime constitute obstruction?
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶1-48.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶1-11.
	 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶1-22.

	35.42242  Identifying other people as possible suspects, or otherwise giving false information regarding crime, constitutes obstruction
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶9.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶1-11.

	35.42243  Knowingly giving false information to mislead officer is obstruction as a matter of law; proof of actual obstruction of officer is not necessary
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶21, 25, 30.
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶12.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶11.

	35.42244  Refusal to give information, including identity, is not obstruction
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶21.


	35.4225  In official capacity
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-14.

	35.4226  With lawful authority
	35.42261  In general
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶1-46.
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶54.
	 State v. Haywood, 2009 WI App 178, __ Wis. 2d __, 777 N.W.2d 921, at ¶12.
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶10-19.
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶5-14.

	35.42262  When resisting or obstructing is in response to police misconduct (e.g., execution of invalid search warrant)
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶10-19.

	35.42263  When resisting or obstructing is in response to arrest for new, distinct crime (e.g., disorderly conduct) that was in response to police misconduct (e.g., execution of invalid search warrant)
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶10-19.

	35.42264  When resisting or obstructing occurs outside home after illegal arrest in home
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶1-46.



	35.423  Probable cause to believe this offense committed
	35.4231  Probable cause to arrest
	35.42311  In general
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶56-64.
	 State v. Koch, 175 Wis. 2d 684, 499 N.W.2d 152 (1993): 1992 Term, p. 35-1, sec. 35.4111.
	 State v. Nieves, 2007 WI App 189, 304 Wis. 2d 182, 738 N.W.2d 125, at ¶1-16.

	35.42312  Failure of person properly subjected to Terry stop to identify himself does not provide probable cause for arrest
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35-2, sec. 35.4312.


	35.4232  Sufficiency of showing of probable cause in complaint
	35.42321  Does allegation that person falsely denied guilt to police investigating crime provide probable cause to believe this offense committed?
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶1-48.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶7-8.
	 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶1-22.

	35.42322  Allegation that person gave false information regarding identity of perpetrator of crime provides probable cause to believe this offense committed
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶9.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶1-11.



	35.424  Admission of evidence
	35.4241  Prior instances of harassment by law enforcement officers
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 230, sec. 12.7262.


	35.425  Instructing on this offense and lesser-included offenses
	35.4251  Instructing on this offense as charged offense
	35.42511  Content of instruction in general
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 26-2, sec. 26.411.

	35.42512  Defendant's right, when obstruction based on alleged giving of false name, to instruction on common law right to change name through continuous and consistent use
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.

	35.42513  Instructing on "with lawful authority" element
	 State v. Ferguson, 2009 WI 50, 317 Wis. 2d 586, 767 N.W.2d 187, at ¶1-46.



	35.426  Sufficiency of evidence to convict
	35.4261  In general
	 State v. Young, 2006 WI 98, 294 Wis. 2d 1, 717 N.W.2d 729, at ¶76, 78.
	 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 169 (1984): 1984 Term, p. 201, sec. 12.7223.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 230, sec. 12.7263.
	 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 448 (1981): 1980 Term, p. 142, sec. 12.7321.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 35.4221.

	35.4262  Sufficiency to prove obstructing
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 35.4221.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 35-3, sec. 35.4212.

	35.4263  Sufficiency to prove knowledge that officer was acting in official capacity and with lawful authority
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 35.4221.


	35.427  Sufficiency of showing of factual basis for plea to this offense
	35.4271  In general
	35.4272  Sufficiency of showing with respect to element of "lawful authority"
	 State v. Annina, 2006 WI App 202, 296 Wis. 2d 599, 723 N.W.2d 708, at ¶10-19.


	35.428  Other matters
	35.4281  Defenses to this offense
	35.42811  Unlawfulness of officer's conduct
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 26-2, sec. 26.411.

	35.42812  When charge based on defendant's giving of allegedly false name, common law right to change name through continuous and consistent use may be defense
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.

	35.42813  "Exculpatory no" defense
	 For cases dealing with this subject, see secs. 35.4274 and 35.4275.


	35.4282  Fact that obstruction relates to attempted arrest on civil matter, rather than criminal matter, is of no consequence
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 35-8, sec. 35.4221.

	35.4283  Failure to provide information, including identification, to police does not constitute obstruction
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶21.
	 State v. Griffith, 2000 WI 72, 236 Wis. 2d 48, 613 N.W.2d 72: 1999 Term, p. 1-36, sec. 1.5321.

	35.4284  "Exculpatory no" doctrine adopted by court of appeals with respect to this offense
	35.42841  In general
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶1-48.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶1-11.
	 State v. Espinoza, 2002 WI App 51, 250 Wis. 2d 804, 641 N.W.2d 484, 2001 Term WCA-259, at ¶1-22.

	35.42842  Doctrine does not extend to identifying other people as possible suspects or otherwise giving false information regarding crime
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶9.
	 State v. Reed, 2004 WI App 98, 273 Wis. 2d 661, 681 N.W.2d 568, at ¶1-11.


	35.4285  "Exculpatory no" doctrine rejected by supreme court with respect to this offense
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶1-48.



	35.43  Failure To Comply With Officer's Attempt To Take Person Into Custody
	35.431  Elements of this offense
	35.4311  In general
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.


	35.432  Instructing on this offense as charged offense
	35.4321  No need to instruct jurors that they must be unanimous on particular statutory alternative that applies to defendant's conduct
	 For cases dealing with this subject, see sec. 35.4341.


	35.433  Sufficiency of evidence to convict
	35.4331  In general
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.


	35.434  Other matters
	35.4341  No need for juror unanimity with respect to particular statutory alternative
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.

	35.4342  Statutory alternatives in description of this crime do not create separate offenses but rather describe alternative means of committing single offense
	 State v. Koeppen, 2000 WI App 121, 237 Wis. 2d 418, 614 N.W.2d 530: 1999 Term, p. 8-43, sec. 8.6811.



	35.44  Escape
	35.441  Elements of this offense
	35.4411  In general
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 157, sec. 11.7241.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.

	35.4412  Custody
	35.44121  In general
	 State v. Magnuson, 2000 WI 19, 233 Wis. 2d 40, 606 N.W.2d 536: 1999 Term, p. 9-2, sec. 9.3142.
	 State v. Zimmerman, 2001 WI App 238, 248 Wis. 2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at ¶5.
	 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. App. 1995): 1994 Term, p. 35-1, sec. 35.4114.
	 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 (Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112.
	 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 (Ct. App. 1989): 1989 Term, p. 35-2, sec. 35.4121.

	35.44122  Custody does not require arrest
	 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. App. 1995): 1994 Term, p. 35-1, sec. 35.4114.

	35.44123  Person convicted of crime is in custody notwithstanding fact that no arrest was made
	 State v. Scott, 191 Wis. 2d 146, 528 N.W.2d 46 (Ct. App. 1995): 1994 Term, p. 35-1, sec. 35.4114.

	35.44124  Includes custody of individuals jailed for nonpayment of municipal forfeiture who are on work release
	 For cases dealing with this subject, see sec. 35.44645.

	35.44125  Is probationer confined to county jail as condition of probation in custody during period her or she is on work release?
	 For cases dealing with this subject, see sec. 35.4463.

	35.44126  Does not include custody of probationer or parolee by probation or parole agent
	 State v. Zimmerman, 2001 WI App 238, 248 Wis. 2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at ¶1-14.

	35.44127  Person turned away from jail when he appears there to serve time imposed as condition of probation may be in custody for purposes of escape statute
	 State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 643 N.W.2d 180, 2001 Term WCA-306, at ¶13.

	35.44128  Does not include detention during pendency of ch. 980 proceeding
	 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 Wis. 2d 1, 681 N.W.2d 914, at ¶16-29.


	35.4413  In custody pursuant to lawful arrest
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.

	35.4414  Escape following conviction of "crime"
	 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 (Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143.

	35.4415  Escape following conviction of "statutory traffic regulation"
	 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 (Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143.

	35.4416  No need to show defendant progressed beyond institution's outer boundaries
	 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 (1988): 1987 Term, p. 35-3, sec. 35.4131.
	 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 (Ct. App. 1987): 1986 Term, p. 233, sec. 12.7233.

	35.4417  For purposes of felony escape, arrest must be for crime
	35.44171  In general
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.

	35.44172  If arrest based on warrant, warrant must be for crime
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.



	35.442  Probable cause to believe this offense committed
	35.4421  Sufficiency of showing of probable cause in complaint
	 State v. Zimmerman, 2001 WI App 238, 248 Wis. 2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at ¶1-14.
	 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 (Ct. App. 1989): 1989 Term, p. 35-2, sec. 35.4121.


	35.443  Charging this offense
	35.4431  In general
	35.4432  No need to allege physical control over escapee
	 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 (Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112.


	35.444  Instructing on this offense and lesser-included offenses
	35.4441  Instructing on this offense as charged offense
	35.44411  Content of instruction in general
	 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 (1988): 1987 Term, p. 35-3, sec. 35.412.

	35.44412  In prosecution for felony escape, instructing on requirement that custody must be result of arrest for crime
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.



	35.445  Sufficiency of evidence to convict
	35.4451  In general
	 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 (Ct. App. 1987): 1986 Term, p. 233, sec. 12.7233.

	35.4452  Sufficiency to show custody
	 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 (Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112.

	35.4453  No need to show that defendant progressed beyond institution's outer boundaries
	 State v. Sugden, 143 Wis. 2d 728, 422 N.W.2d 624 (1988): 1987 Term, p. 35-3, sec. 35.4131.
	 State v. Sugden, 137 Wis. 2d 367, 404 N.W.2d 126 (Ct. App. 1987): 1986 Term, p. 233, sec. 12.7233.


	35.446  Other matters
	35.4461  Penalty or punishment for offense
	35.44611  In general
	 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 (1981): 1980 Term, p. 79, sec. 6.411.
	 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 (1978): 1978 Term, p. 121, sec. 11.7211.
	 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 (Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143.
	 State v. Adams, 152 Wis. 2d 68, 447 N.W.2d 90 (Ct. App. 1989): 1989 Term, p. 35-2, sec. 35.4131.
	 State v. Ledford, 114 Wis. 2d 562, 339 N.W.2d 361 (Ct. App. 1983): 1983 Term, p. 140, sec. 6.411.
	 State v. Kruse, 98 Wis. 2d 34, 295 N.W.2d 21 (Ct. App. 1980): 1980 Term, p. 79, sec. 6.411.

	35.44612  Penalty enhancer for habitual criminality does not apply to this offense
	 For cases dealing with this subject, see sec. 31.62967.


	35.4462  Defenses to this offense
	35.44621  Duress or necessity
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 157, sec. 11.7241.

	35.44622  Self-defense
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.

	35.44623  Innocence of crime, or reversal of conviction for crime, for which arrest made is no defense
	 State v. Angiolo, 207 Wis. 2d 561, 558 N.W.2d 701 (Ct. App. 1996): 1996 Term, p. 1-27, sec. 1.7641.
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.

	35.44624  Fact that defendant not charged with crime for which arrest made is no defense
	 State v. Grobstick, 200 Wis. 2d 242, 546 N.W.2d 187 (Ct. App. 1996): 1995 Term, p. 11-19, sec. 11.811.


	35.4463  Is probationer who has been confined to county jail as condition of probation guilty of escape when he or she fails to return from work release?
	35.44631  Before amendment of escape statute by 1995 Wis. Act 154
	 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 266 (1997): 1996 Term, p. 35-1, sec. 35.4121.
	 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 (Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112.

	35.44632  After amendment of escape statute by 1995 Wis. Act 154
	 State v. Zimmerman, 2001 WI App 238, 248 Wis. 2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at ¶13.


	35.4464  Other matters
	35.44641  Escape is a continuing offense
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.

	35.44642  Incarceration for operating after revocation as a habitual offender and for operating while intoxicated, fourth offense, is incarceration for a "crime," and thus escape is felony
	 State v. Beasley, 165 Wis. 2d 97, 477 N.W.2d 57 (Ct. App. 1991): 1991 Term, p. 35-5, sec. 35.4143.

	35.44643  Arrest not lawful and defendant not guilty of escape if arrest based on evidence unconstitutionally obtained
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 1-10, sec. 1.6111.

	35.44644  Defendant placed in community residential confinement as part of intensive sanctions program can be charged with escape when he cuts off electronic monitoring bracelet and fails to return to confinement
	 State v. Holliman, 180 Wis. 2d 348, 509 N.W.2d 73 (Ct. App. 1993): 1993 Term, p. 35-2, sec. 35.4211.

	35.44645  Individual who is jailed for nonpayment of municipal forfeiture is guilty of escape when he fails to return from work release
	 State v. Smith, 214 Wis. 2d 541, 571 N.W.2d 472 (Ct. App. 1997): 1997 Term, p. 35-9, sec. 35.4121.

	35.44646  Meaning of "prisoner" in escape statute
	 State v. Smith, 214 Wis. 2d 541, 571 N.W.2d 472 (Ct. App. 1997): 1997 Term, p. 35-9, sec. 35.4121.

	35.44647  Person turned away from jail when he appears there to serve time imposed as condition of probation may be subject to charge of escape if he violates any conditions of his constructive custody
	 For cases dealing with this subject, see sec. 35.44127.

	35.44648  Person who absconds from detention during pendency of ch. 980 proceeding is not subject to escape charge
	 For cases dealing with this subject, see sec. 35.44128.




	35.45  Failure To Report To Jail
	35.46  Assaults By Prisoners
	35.461  Elements of this offense
	35.4611  In general
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.

	35.4612  Placing victim in apprehension of immediate battery
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.

	35.4613  Intention to place victim in apprehension of immediate battery
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.


	35.462  Sufficiency of evidence to convict
	35.4621  Sufficiency to show placement of victim in apprehension of immediate battery
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.

	35.4622  Sufficiency to show intention to place victim in apprehension of immediate battery
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.



	35.47  Assisting Or Permitting Escape
	35.48  Negligently Allowing Escape
	35.49  Other Crimes
	35.491  Encouraging violation of probation or parole
	35.492  Harboring or aiding felons
	35.4921  Elements of this offense
	35.49211  In general
	 State v. Jones, 98 Wis. 2d 679, 298 N.W.2d 100 (Ct. App. 1980): 1980 Term, p. 140, sec. 12.7221.

	35.49212  That person harbored or aided was wanted for felony at time police were seeking to apprehend him, and that the defendant knew this, are not elements of this defense
	 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 (Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111.

	35.49213  Person harbored or aided need not be convicted felon; commission of felony is dispositive factor, not whether there has been conviction
	 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 (Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111.


	35.4922  Sufficiency of evidence to convict
	35.49221  State need not prove that person harbored or aided was wanted for felony at time police were seeking to apprehend him or that defendant knew this
	 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 (Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111.



	35.493  Kidnapped or missing persons; false information
	35.494  Bail jumping
	35.4941  Elements of this offense
	35.49411  In general
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.
	 State v. Henning, 2003 WI App 54, 261 Wis. 2d 664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶18.
	 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶9.
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.
	 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. App. 1994): 1994 Term, p. 29-2, sec. 29.222.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412.

	35.49412  Intent element
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321.

	35.49413  Violation of term of bail bond that defendant shall not commit any crime:  proof of violation of term does not require proof of conviction of crime defendant committed
	 State v. Henning, 2003 WI App 54, 261 Wis. 2d 664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶25.
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶13-19.

	35.49414  Violation of term of bail bond that defendant shall not commit any crime: includes crimes committed in other jurisdictions
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶17.
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.

	35.49415  Term of bail bond that defendant shall not commit any crime: includes lesser-included offenses of crime alleged, but jury cannot utilize guilt of lesser-included offense as basis for guilt of bail jumping unless it is properly instructed on lesser-included offense and is given verdict form predicating guilt on commission of lesser-included offense
	 For cases dealing with this subject, see secs. 35.49433 and 35.49467.

	35.49416  "Released from custody under ch. 969": release from custody must have been "on a bond"
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.

	35.49417  "Released from custody under ch. 969":  physical release from custody not required; when defendant has executed signature bond in one case, but remains prisoner because he cannot post cash bond in another case, he has been released from custody in first case
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶1-18.


	35.4942  Probable cause to believe this offense committed
	35.49421  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶8-17.


	35.4943  Instructing on this offense and lesser-included offenses
	35.49431  Instructing on this offense: in general
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.

	35.49432  Instructing on this offense: instructing on release from custody on bond
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.

	35.49433  Instructing on this offense when term of bail bond violated is that defendant shall not commit any crime:  when jury is given option to consider whether defendant violated term of bail bond by committing lesser-included offense of crime alleged, jury must be instructed on elements of lesser-included offense and on how to consider lesser-included offense
	 State v. Henning, 2003 WI App 54, 261 Wis. 2d 664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶1-29.

	35.49434  Instructing on lesser-included offenses in prosecutions for this offense: offenses that are lesser included offenses of this offense
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412.


	35.4944  Sufficiency of evidence to convict
	35.49441  In general
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241.

	35.49442  Failure to comply with term of bond that defendant shall not commit any crime established by showing that defendant committed crime in other jurisdiction
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.

	35.49443  Sufficiency to prove that defendant was released from custody on bond
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.

	35.49444  Sufficiency to prove that defendant intentionally failed to comply with terms of bond
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.

	35.49445  Sufficiency to prove defendant violated condition prohibiting consumption of alcohol or controlled substance
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321.

	35.49446  Sufficiency to prove violation of condition that defendant not commit crime
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321.

	35.49447  Proving violation of term of bail bond that defendant shall not commit any crime does not require proof of conviction of crime defendant committed
	 For cases dealing with this subject, see sec. 35.49413.

	35.49448  When defendant's guilt of bail jumping is predicated on  finding of guilt of another crime, and that finding is overturned, evidence is, as matter of law, insufficient to support defendant's conviction
	 For cases dealing with this subject, see sec. 35.49465.

	35.49449  When term of bail bond allegedly violated is that defendant shall not commit any crime, jury's finding of not guilty of crime that defendant allegedly committed does not render evidence insufficient to convict of bail jumping or otherwise require setting aside of bail jumping conviction
	 State v. Rice, 2008 WI App 10, 307 Wis. 2d 335, 743 N.W.2d 517, at ¶25-29.


	35.4945  Appropriate unit of prosecution
	35.49451  When single act violates same condition in multiple bonds, multiple counts are appropriate
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶12.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.
	 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 (Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221.

	35.49452  When multiple violations of single bond are committed at same time and place, multiple counts are appropriate
	 State v. Anderson, 219 Wis. 2d 740, 580 N.W.2d 329 (1998): 1997 Term, p. 35-10, sec. 35.4221.
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶9.
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶20.
	 State v. Anderson, 214 Wis. 2d 126, 570 N.W.2d 872 (Ct. App. 1997): 1997 Term, p. 35-14, sec. 35.4221.

	35.49453  When prosecution based on failure to comply, in two cases, with condition of single bond that covered both cases (e.g. failure to appear at preliminary hearings in two cases when preliminary hearings were scheduled for same time and requirement of appearance at hearings was contained in single bond that covered both cases), multiple counts are appropriate
	 State v. Eaglefeathers, 2009 WI App 2, 316 Wis. 2d 152, 762 N.W.2d 690, at ¶1-20.


	35.4946  Other matters
	35.49461  Propriety of prosecuting for or convicting of both this offense and offense whose commission constituted failure to comply with terms of bail bond: in general
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 State v. Nelson, 146 Wis. 2d 442, 432 N.W.2d 115 (Ct. App. 1988): 1988 Term, p. 35-2, sec. 35.412.

	35.49462  Propriety of prosecuting for or convicting of this offense and offense whose commission constituted failure to comply with terms of bail bond: when other offense committed in another jurisdiction
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.

	35.49463  Bail bond term that defendant shall not commit any crime includes crimes committed in other jurisdictions
	 For cases dealing with this subject, see sec. 35.49414.

	35.49464  Prosecution for violation of condition of release that defendant not consume alcohol does not violate Wis. Stat. § 51.45(1) which declares that intoxicated persons may not be criminally prosecuted because of consumption of alcohol
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 35.4141.

	35.49465  When defendant's guilt of bail jumping is predicated on finding of guilt of another crime, and that finding is overturned, evidence is, as matter of law, insufficient to support defendant's conviction
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.
	 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 722, 741 N.W.2d 488, at ¶8.
	 State v. Henning, 2003 WI App 54, 261 Wis. 2d 664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶27.

	35.49466  In determining meaning of condition of bond that defendant allegedly violated, resort to contract principles not appropriate; question is whether prohibition in bond condition itself covered defendant's conduct
	 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶14.

	35.49467  When term of bail bond violated is that defendant shall not commit any crime and jury is given option to consider whether defendant violated term of bail bond by committing lesser-included offense of crime alleged, jury must be provided with alternative verdict finding guilt based on commission of that lesser-included offense
	 State v. Henning, 2003 WI App 54, 261 Wis. 2d 664, 660 N.W.2d 698, 2002 Term WCA-287, at ¶1-29.

	35.49468  When term of bail bond allegedly violated is that defendant shall not commit any crime, jury's finding of not guilty of crime that defendant allegedly committed does not render evidence insufficient to convict of bail jumping or otherwise require setting aside of bail jumping conviction
	 For cases dealing with this subject, see sec. 35.49449.



	35.495  Absconding


	35.5  Other Crimes Affecting Administration Of Government
	35.51  Destruction Of Documents Subject To Subpoena
	35.52  Bribery Of Witnesses
	35.521  Elements of this offense
	35.5211  To refrain from giving evidence or testifying
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.


	35.522  Probable cause to believe this offense committed
	35.5221  Sufficiency of showing of probable cause in complaint
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.


	35.523  Other matters
	35.5231  This offense not applicable to making or accepting payment in order to have witness testify
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.



	35.53  Concealing Identity
	35.531  Constitutionality of statute creating this offense
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 121, sec. 11.7221.

	35.532  Other matters
	35.5321  Party to a crime
	 Vogel v. State, 96 Wis. 2d 372, 291 N.W.2d 838 (1980): 1979 Term, p. 156, sec. 11.7232.
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 156, sec. 11.7232.
	 Schroeder v. State, 90 Wis. 2d 604, 280 N.W.2d 352 (Ct. App. 1979): 1978 Term, p. 122, sec. 11.7223.
	 Vogel v. State, 87 Wis. 2d 541, 275 N.W.2d 180 (Ct. App. 1979): 1978 Term, p. 122, sec. 7223.

	35.5322  Penalty or punishment for offense
	 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 668 (1981): 1980 Term, p. 141, sec. 12.7232.

	35.5323  Other matters
	35.53231  Effect of statute
	 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 (1982): 1981 Term, p. 169, sec. 12.7221.
	 Robinson v. State, 102 Wis. 2d 343, 306 N.W.2d 668 (1981): 1980 Term, p. 141, sec. 12.7232.
	 Schroeder v. State, 96 Wis. 2d 1, 291 N.W.2d 460 (1980): 1979 Term, p. 156, sec. 11.7231.
	 Haldane v. State, 85 Wis. 2d 182, 270 N.W.2d 75 (1978): 1978 Term, p. 121, sec. 11.7222.
	 State v. Villarreal, 153 Wis. 2d 323, 450 N.W.2d 519 (Ct. App. 1989): 1989 Term, p. 26-1, sec. 26.322.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 188, sec. 12.7211.




	35.54  Concealing Death Of Child
	35.55  Communicating With Jurors
	35.56  Obstructing Justice
	35.561  Elements of this offense
	 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 (Ct. App. 1987): 1987 Term, p. 35-4, sec. 35.511.

	35.562  Sufficiency of evidence to convict
	 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 (Ct. App. 1987): 1987 Term, p. 35-4, sec. 35.511.

	35.563  Other matters
	35.5631  Party to the crime
	 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 (Ct. App. 1987): 1987 Term, p. 35-5, sec. 35.5131.



	35.57  Compounding Crime
	35.58  Simulating Legal Process
	35.59  Falsely Assuming To Act As Public Officer Or Employe Or A Utility Employe
	35.591  Constitutionality of statute creating this offense
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 228, sec. 12.7241.

	35.592  Elements of this offense
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 229, sec. 12.7242.

	35.593  Sufficiency of evidence to convict
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 229, sec. 12.7242.



	35.6  Other Crimes Affecting Administration Of Government (cont'd)
	35.61  Impersonating Peace Officers
	35.62  Interference With Custody Of Child
	35.621  Constitutionality of statute creating this offense
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 155, sec. 11.7211.

	35.622  Elements of this offense
	 State v. Britzke, 110 Wis. 2d 728, 329 N.W.2d 207 (1983): 1982 Term, p. 193, sec. 12.7211.
	 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 (Ct. App. 1982): 1982 Term, p. 193, sec. 12.7212.

	35.623  Sufficiency of evidence to convict
	 State v. Britzke, 110 Wis. 2d 728, 329 N.W.2d 207 (1983): 1982 Term, p. 193, sec. 12.7211.
	 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 (Ct. App. 1982): 1982 Term, p. 193, sec. 12.7212.


	35.63  Interference By Parent With Parental Rights Of Other Parent
	35.631  Constitutionality of statute creating this offense
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-5, sec. 35.521.
	 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 (Ct. App. 1987): 1986 Term, p. 233, sec. 12.7241.

	35.632  Elements of this offense
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-5, sec. 35.521.
	 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 (Ct. App. 1987): 1986 Term, p. 234, sec. 12.7243.

	35.633  Instructing on this offense and lesser-included offenses
	35.6331  Instructing on this offense as charged offense
	35.63311  Content of instruction
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-6, sec. 35.523.
	 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 (Ct. App. 1987): 1986 Term, p. 234, sec. 12.7243.



	35.634  Other matters
	35.6341  Defenses to this offense
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-7, sec. 35.524.
	 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 (Ct. App. 1987): 1986 Term, p. 234, sec. 12.7243.



	35.64  Unauthorized Placement For Adoption
	35.65  Tampering With Public Records And Notices
	35.66  Penalty For Violating Laws Governing State Or County Institution
	35.67  Aiding Escape From Mental Institutions
	35.68  Denial Of Right To Counsel
	35.69  Premature Disclosure Of Search Warrant

	35.7  Crimes Affecting Administration Of Government (Federal Offenses And Offenses In Other States)
	35.71  Making False Statement In Matter Within Jurisdiction Of Federal Department Or Agency
	35.711  Elements of this offense
	35.7111  In general
	 United States v. Yermian, 104 S. Ct. 2936 (1984): 1983 Term, p. 230, sec. 12.7271.
	 United States v. Rodgers, 104 S. Ct. 1942 (1984): 1983 Term, p. 228, sec. 12.7231.

	35.7112  "Any department or agency of the United States" does not include judicial branch
	 Hubbard v. United States, 115 S. Ct. 1754 (1995): 1994 Term, p. 35-7, sec. 35.7111.

	35.7113  "Materiality" of statement
	 United States v. Gaudin, 115 S. Ct. 2310 (1995): 1994 Term, p. 26-1, sec. 26.442.

	35.7114  "Exculpatory no" is not exempted from purview of statute creating this offense
	 For cases dealing with this subject, see sec. 35.7132.


	35.712  Defenses to this defense
	35.7121  Fact that alleged false statement consisted merely of an "exculpatory no" is no defense to this offense
	 For cases dealing with this subject, see sec. 35.7132.


	35.713  Other matters
	35.7131  "Materiality" of statement must be submitted to jury; it is not question of law for judge to resolve
	 United States v. Gaudin, 115 S. Ct. 2310 (1995): 1994 Term, p. 26-1, sec. 26.442.
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶11.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶8.

	35.7132  "Exculpatory no" doctrine rejected
	 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 Term, p. 35-17, sec. 35.7231.



	35.72  Endeavoring To Obstruct Due Administration Of Justice
	35.721  Elements of this offense
	35.7211  "Knowlingly"
	 Andersen v. United States, 125 S. Ct. 2534 (2005).

	35.7212  "Corruptly"
	 Andersen v. United States, 125 S. Ct. 2534 (2005).

	35.7213  Nexus between obstructive act and official proceeding
	 Andersen v. United States, 125 S. Ct. 2534 (2005).


	35.722  Instructing of this offense
	35.7221  Content of instruction
	 Andersen v. United States, 125 S. Ct. 2534 (2005).


	35.723  Other matters
	35.7231  This crime does not encompass lying to investigating officers who were not acting as arm of grand jury, whom grand jury had not subpoenaed or otherwise directed to appear, or whom the defendant knew would provide his statements to the grand jury
	 United States v. Aguilar, 115 S. Ct. 2357 (1995): 1994 Term, p. 35-8, sec. 35.721.



	35.73  Illegally Disclosing A Wiretap
	35.731  This crime can be committed even though disclosure of the wiretap occurred after the authorization for the wiretap expired
	 United States v. Aguilar, 115 S. Ct. 2357 (1995): 1994 Term, p. 35-8, sec. 35.721.


	35.74  Criminal Violation Of Constitutional Rights
	 For cases dealing with this subject, see sec. 38.48.

	35.75  Bribery
	35.751  Constitutionality of statute creating this offense
	35.7511  Statute is valid exercise of Congress's Article I authority
	 Sabri v. United States, 124 S. Ct. 1941 (2004).


	35.752  Elements of this offense
	35.7521  Does not require proof that bribe in question had demonstrated effect upon federal funds
	 Sabri v. United States, 124 S. Ct. 1941 (2004).
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 35-16, sec. 35.7111.


	35.753  Coverage of this offense
	35.7531  Officers of a private, nonprofit corporation administering and expending federal community development block grants are "public officials" for purposes of this offense
	 Dixson v. United States, 104 S. Ct. 1172 (1984): 1983 Term, p. 229, sec. 12.7251.



	35.76  Prohibition On Broadcasting Lottery Advertisements
	 For cases dealing with this subject, see sec. 38.984.

	35.77  Illegal Gratuities Statute
	35.771  Elements of this offense
	35.7711  Government must prove link between thing of value conferred upon public official and specific "official act" for or because of which it was given
	 United States v. Sun-Diamond Growers, 119 S. Ct. 1402 (1999): 1998 Term, p. 35-5, sec. 35.7111.



	35.78  Theft by, or bribery of, agent of organization receiving benefits in excess of $10,000 under federal program
	35.781  Elements of this offense
	35.7811  Receipt of federal benefit
	 Fischer v. United States, 120 S. Ct. 1780 (2000): 1999 Term, p. 35-5, sec. 35.7121.


	35.782  Other matters
	35.7821  Hospitals as health care providers under Medicare program receive "benefits" within meaning of this crime
	 Fischer v. United States, 120 S. Ct. 1780 (2000): 1999 Term, p. 35-5, sec. 35.7121.



	35.79  Other Crimes
	35.791  "Stop and identify" offenses
	35.7911  Constitutionality of statute creating this offense
	 Hiibel v. Sixth Judicial Dist. Court of Nevada, 124 S. Ct. 2451 (2004).




	35.8  Wisconsin Organized Crime Control Act
	35.81  Engaging In Racketeering Activity
	35.811  Constitutionality of statute creating this offense
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-3, sec. 35.811.

	35.812  Definitions
	35.8121  "Enterprise"
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121.

	35.8122  "Pattern of racketeering activity"
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-3, sec. 35.811, and p. 35-4, sec. 35.8121.


	35.813  Elements of this offense
	35.8131  Does not require intent or knowledge beyond that required for predicate offenses
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	35.8132  Does not require that accused acted with intent to defraud or with knowledge that law violated
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶27.


	35.814  Sufficiency of showing of probable cause in complaint
	35.8141  Sufficiency of showing of "enterprise"
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121.

	35.8142  Sufficiency of showing of "pattern of racketeering activity"
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121.


	35.815  Admission of evidence
	35.8151  Evidence of loss suffered by victims of securities fraud
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶36-39.


	35.816  Sufficiency of evidence to convict
	35.8161  In general
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212.

	35.8162  Sufficiency to prove "enterprise"
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121.


	35.817  Other matters
	35.8171  In interpreting WOCCA, federal law concerning RICO may be persuasive
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121.
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8213.
	 State v. Judd, 147 Wis. 2d 398, 433 N.W.2d 260 (Ct. App. 1988): 1988 Term, p. 35-4, sec. 35.712.

	35.8172  Requirement that person be separate from enterprise
	 State v. Judd, 147 Wis. 2d 398, 433 N.W.2d 260 (Ct. App. 1988): 1988 Term, p. 35-4, sec. 35.712.

	35.8173  Propriety of imposing punishment for this offense and predicate offenses
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211.

	35.8174  Requirement that person be separate from enterprise
	 State v. O'Connell, 179 Wis. 2d 598, 508 N.W.2d 23 (Ct. App. 1993): 1993 Term, p. 35-4, sec. 35.8121.

	35.8175  Defenses to this offense:  advice of counsel
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33.



	35.82  Continuing Criminal Enterprise
	35.821  Other matters
	35.8211  Appropriate unit of prosecution
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 35-6, sec. 35.8211.

	35.8212  Other matters
	35.82121  Propriety of punishment for both this offense and underlying predicate offenses
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 35-6, sec. 35-8211.

	35.82122  Federal interpretation of RICO provisions is persuasive authority in interpreting this offense
	 State v. Evers, 163 Wis. 2d 725, 472 N.W.2d 828 (Ct. App. 1991): 1991 Term, p. 35-7, sec. 35.8213.




	35.83  Civil Remedies Under State Racketeering Activity And Continuing Criminal Enterprise Provisions
	 For cases dealing with this subject, see sec. 47.11.


	35.9  Federal Organized Crime Control Provisions
	35.91  Racketeer Influenced And Corrupt Organizations (RICO) Offenses
	35.911  Definitions relating to RICO
	35.9111  "Enterprise"
	 Boyle v. United States, 129 S. Ct. 2237 (2009).

	35.9112  "Structure"
	 Boyle v. United States, 129 S. Ct. 2237 (2009).

	35.9113  "Association"
	 Boyle v. United States, 129 S. Ct. 2237 (2009).


	35.912  Elements of these offenses
	35.9121  To conduct or participate, directly or indirectly, in the conduct of enterprise's affairs
	 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 1992 Term, p. 35-3, sec. 35.9111.

	35.9122  Enterprise
	35.91221  In general
	 Boyle v. United States, 129 S. Ct. 2237 (2009).

	35.91222  Enterprise "which is engaged in, or the activities of which affect, interstate or foreign commerce"
	 United States v. Robertson, 115 S. Ct. 1732 (1995): 1994 Term, p. 35-8, sec. 35.9111.


	35.9123  Prohibition on person conducting affairs of enterprise through pattern of racketeering activity
	35.91231  Requires that person and enterprise be distinct entities
	 Cedric Kushner Promotions, Ltd. v. King, 121 S. Ct. 2087 (2001), 2000 Term USSC-23.

	35.91232  Corporation, and corporate employee who unlawfully conducts affairs of corporation of which he is sole owner, are distinct entities
	 Cedric Kushner Promotions, Ltd. v. King, 121 S. Ct. 2087 (2001), 2000 Term USSC-23.


	35.9124  When extortion in violation of Hobbs Act is alleged racketeering activity, government must show that defendant obtained property
	 Scheidler v. National Organization for Women, Inc., 123 S. Ct. 1057 (2003), 2002 Term USSC-9.

	35.9125  When violation of Hobbs Act is alleged racketeering activity, physical violence alleged to violate Hobbs Act must be physical violence related to robbery or extortion
	 Scheidler v. National Organization For Women Inc., 126 S. Ct. 1264 (2006).


	35.913  Instructing on this offense
	35.9131  Instructing on meaning of "enterprise"
	 Boyle v. United States, 129 S. Ct. 2237 (2009).


	35.914  Conspiracy to commit this offense
	35.9141  To be convicted of conspiracy to violate RICO, conspirator need not himself have committed or agreed to commit the two or more predicate acts requisite for a substantive RICO offense
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 35-16, sec. 35.7111.


	35.915  Forfeiture of property used in, or proceeds from, racketeering activity
	35.9151  Constitutionality of forfeiture
	35.91511  Application of forfeiture provisions to expressive conduct (e.g., sale of sexually explicit materials) does not violate first amendment
	 Alexander v. United States, 113 S. Ct. 2766 (1993): 1992 Term, p. 35-3, sec. 35.9121.

	35.91512  Forfeiture may violate excessive fines clause of eighth amendment
	 Alexander v. United States, 113 S. Ct. 2766 (1993): 1992 Term, p. 35-3, sec. 35.9121.



	35.916  Other matters
	35.9161  Making obscenity violations predicate offenses is constitutionally permissible
	 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 (1989): 1988 Term, p. 35-4, sec. 35.811.

	35.9162  When extortion in violation of Hobbs Act is alleged racketeering activity, government must show that defendant obtained property
	 Scheidler v. National Organization for Women, Inc., 123 S. Ct. 1057 (2003), 2002 Term USSC-9.

	35.9163  When violation of Hobbs Act is alleged racketeering activity, physical violence alleged to violate Hobbs Act must be physical violence related to robbery of extortion
	 For cases dealing with this subject, see sec. 35.9115.

	35.9164  Supreme court's approach to interpreting text of RICO statute in general
	 Boyle v. United States, 129 S. Ct. 2237 (2009).



	35.92  Continuing Criminal Enterprise Offenses
	35.921  Forfeiture of property used in, or proceeds from, criminal enterprise
	35.9211  Constitutionality of forfeiture
	 United States v. Monsanto, 109 S. Ct. 2657 (1989): 1988 Term, p. 35-7, sec. 35.8212.
	 Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211.

	35.9212  Property to be used to pay attorney's fees not exempt from forfeiture
	 United States v. Monsanto, 109 S. Ct. 2657 (1989): 1988 Term, p. 35-7, sec. 35.8212.
	 Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211.

	35.9213  Need to establish factual basis for stipulated forfeiture of assets as part of guilty plea
	 For cases dealing with this subject, see sec. 7.21691.

	35.9214  Waiver of right to jury determination of forfeitability as part of guilty plea
	 For cases dealing with this subject, see sec. 26.393.


	35.922  Jury must unanimously agree on which specific "violations" make up the "continuing series of violations" that are part of a continuing criminal enterprise
	 Dodd v. United States, 125 S. Ct. 2478 (2005).
	 Richardson v. United States, 119 S. Ct. 1707 (1999): 1998 Term, p. 35-6, sec. 35.921.


	35.93  Civil Remedies Under Federal Racketeer Influenced And Corrupt Organizations And Continuing Criminal Enterprise Provisions
	 For cases dealing with this subject, see sec. 47.12.



	Chapter 36  Crimes Involving Controlled Substances
	36.1  Problems Arising In Controlled Substances Prosecutions Generally
	36.11  Constitutionality Of Controlled Substances Statutes
	36.111  Constitutionality of classification of particular substance as a controlled substance or in particular schedule
	36.1111  Constitutionality of classification of particular substance as a controlled substance
	36.11111  Marijuana
	36.11112  Cocaine base
	 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. App. 1995): 1994 Term, p. 47-11, sec. 47.411.

	36.11113  Other substances

	36.1112  Constitutionality of classification of particular substance in particular schedule
	36.11121  Classifying marijuana or THC as Schedule I substance
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 185, sec. 12.611.

	36.11122  Other classifications


	36.112  Constitutionality of procedure for classifying substances
	36.1121  Constitutionality of Congress's delegation of authority to classify to attorney general
	 Touby v. United States, 111 S. Ct. 1752 (1991): 1990 Term, p. 36-1, sec. 36.1111.

	36.1122  Constitutionality of attorney general's delegation of scheduling power to DEA
	 Touby v. United States, 111 S. Ct. 1752 (1991): 1990 Term, p. 36-1, sec. 36.1111.


	36.113  Consistency of controlled substances law and its enforcement with various constitutional and statutory rights
	36.1131  Freedom of religion
	 For cases dealing with this subject, see sec. 30.9852.

	36.1132  Right to privacy
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-1, sec. 36.112.

	36.1133  Equal protection
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.113.

	36.1134  Commerce Clause
	36.11341  Congress's Commerce Clause authority includes power to prohibit local cultivation and use of marijuana for medical purposes in compliance with state law
	 For cases dealing with this subject, see sec. 30.9954.


	36.1135  Religious Freedom Restoration Act
	 For cases dealing with this subject, see sec. 30.98584.


	36.114  Constitutionality of penalty scheme in controlled substances act
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 36-2, sec. 36.1821.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 185, sec. 12.612.


	36.12  Classification Of Substance As Controlled Substance
	36.121  Classification process in general
	 Gonzales v. Oregon, 126 S. Ct. 904 (2006).

	36.122  Determining whether particular substance is controlled substance
	36.1221  Cocaine
	 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 270 N.W.2d 62 (1978): 1978 Term, p. 119, sec. 11.611.

	36.1222  THC
	 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 (1981): 1980 Term, p. 139, sec. 12.6111.

	36.1223  Other substances

	36.123  Propriety of classification of particular substance as a controlled substance or in particular schedule
	 For cases dealing with the constitutionality of classifying a particular substance as a controlled substance or in a particular schedule, see sec. 36.111.

	36.124  Procedure for classifying substances
	 For cases dealing with the constitutionality of the procedure for classifying substances, see sec. 36.112.


	36.13  Elements Of Controlled Substances Offenses
	36.131  Of offenses involving possession of controlled substance
	36.1311  Knowledge element
	36.13111  Need to prove that defendant knew or believed that he was in possession of controlled substance
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, p. 38.8811.
	 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 752 (1990): 1989 Term, p. 19-1, sec. 19.121.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.

	36.13112  No need to prove defendant's knowledge of specific nature of controlled substance possessed: in general
	 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 (1996): 1995 Term, p. 36-1, sec. 36.1313.
	 State v. Smallwood, 97 Wis. 2d 673, 294 N.W.2d 51 (Ct. App. 1980): 1979 Term, p. 152, sec. 11.613.

	36.13113  No need to prove defendant's knowledge of specific nature of controlled substance: fact that controlled substance defendant believed he possessed is in different schedule than controlled substance actually possessed makes no difference
	 State v. Sartin, 200 Wis. 2d 47, 546 N.W.2d 449 (1996): 1995 Term, p. 36-1, sec. 36.1313.


	36.1312  No need to prove possession of usable amount or other minimum quantity
	 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 752 (1990): 1989 Term, p. 19-1, sec. 19.121.



	36.14  Sufficiency Of Charging Document
	36.141  To charge nature of substance
	36.1411  Cocaine
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 27, sec. 2.6521.


	36.142  Need to negate statutory defenses
	 State v. Townsend, 107 Wis. 2d 24, 318 N.W.2d 361 (1982): 1981 Term, p. 167, sec. 12.613.

	36.143  Other matters

	36.15  Admission Of Evidence
	 For cases dealing with the admission of evidence in drug prosecutions when it is claimed that the evidence is not relevant, or that its probative value is outweighed by countervailing factors, see sec. 13.363.

	36.16  Jury Instructions
	36.161  Regarding nature of substance
	36.1611  Cocaine
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 56, sec. 4.561.



	36.17  Sufficiency Of Evidence
	36.171  To establish probable cause
	36.1711  As to nature of substance
	36.17111  Marijuana
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 152, sec. 11.611.
	 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 280 N.W.2d 751 (1979): 1978 Term, p. 119, sec. 11.622.
	 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 217 (Ct. App. 1981): 1981 Term, p. 166, sec. 12.6121.

	36.17112  Cocaine
	 State v. Jackson, 161 Wis. 2d 527, 468 N.W.2d 431 (1991): 1990 Term, p. 11-4, sec. 11.211.
	 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 270 N.W.2d 62 (1978): 1978 Term, p. 119, sec. 11.611.
	 State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (Ct. App. 1983): 1983 Term, p. 225, sec. 12.6111.
	 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 (Ct. App. 1981): 1980 Term, p. 139, sec. 12.6131.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 140, sec. 12.6131.

	36.17113  Heroin
	36.17114  Other substances

	36.1712  That defendant possessed controlled substance
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.

	36.1713  That defendant engaged in drug dealing
	36.17131  In general
	36.17132  Particular factor: drug dealing and weapons go hand in hand
	 State v. Richardson, 156 Wis. 2d 128, 456 N.W.2d 830 (1990): 1989 Term, p. 1-19, sec. 1.5212.



	36.172  To establish guilt beyond a reasonable doubt
	36.1721  As to nature of substance: general principles
	36.17211  In general
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶40-44.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 36-1, sec. 36.17212.
	 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 36.1723.
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 225, sec. 12.6121.

	36.17212  Use of Physician's Desk Reference
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶42-43.

	36.17213  Need for expert testimony
	 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 36.1723.

	36.17214  Identification of controlled substance can be established by circumstantial evidence
	 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 36.1723.


	36.1722  As to nature of substance: particular substances
	36.17221  Oxycontin
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶40-44.

	36.17222  Marijuana
	 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 36.1723.

	36.17223  Cocaine
	 State v. Jackson, 161 Wis. 2d 527, 468 N.W.2d 431 (1991): 1990 Term, p. 11-4, sec. 11.211.
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 83, sec. 11.2731.
	 State v. Dye, 215 Wis. 2d 281, 572 N.W.2d 524 (Ct. App. 1997): 1997 Term, p. 36-1, sec. 36.17212.
	 State v. McNeal, 95 Wis. 2d 63, 288 N.W.2d 874 (Ct. App. 1980): 1979 Term, p. 152, sec. 11.622.

	36.17224  Heroin
	 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 153, sec. 11.6432.

	36.17225  THC
	 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 (1981): 1980 Term, p. 139, sec. 12.6111.


	36.1723  Sufficiency to prove offenses involving possession of controlled substance
	36.17231  Sufficiency of evidence to prove possession: in general
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶23-26.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. Lopez, 173 Wis. 2d 724, 496 N.W.2d 617 (Ct. App. 1992): 1992 Term, p. 36-1, sec. 36.1721.
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241.
	 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 898 (Ct. App. 1989): 1988 Term, p. 36-1, sec. 36.111.

	36.17232  Sufficiency of evidence to prove possession: presence of controlled substance in one's urine or blood, without more, is insufficient evidence on which to base conviction for possession
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶25.
	 State v. Taylor, 226 Wis. 2d 490, 595 N.W.2d 56 (Ct. App. 1999): 1998 Term, p. 35-4, sec. 35.4321.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.

	36.17233  Sufficiency of evidence to prove defendant knew or believed he was in possession of controlled substance
	 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 752 (1990): 1989 Term, p. 19-1, sec. 19.121.

	36.17234  Need to prove that defendant knew or believed that he was in possession of controlled substance
	 For cases dealing with this subject, see sec. 36.13111.

	36.17235  No need to prove defendant's knowledge of specific nature of controlled substance possessed
	 For cases dealing with this subject, see secs. 36.13112 and 36.13113.

	36.17236  No need to prove possession of usable amount or other minimum quantity
	 For cases dealing with this subject, see sec. 36.1312.




	36.18  Penalty Or Punishment For Controlled Substances Offenses
	36.181  In general
	36.182  Mandatory minimum sentence; presumptive minimum sentence
	36.1821  When probation imposed for drug offense carrying mandatory minimum sentence of one year or less, imprisonment for that period must be imposed as a condition of probation
	36.18211  In general
	 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 638 N.W.2d 903, 2001 Term WCA-184, at ¶11.
	 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 (Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212.
	 State v. De Leon, 171 Wis. 2d 200, 490 N.W.2d 767 (Ct. App. 1992): 1992 Term, p. 36-3, sec. 36.1811.

	36.18212  Actual imprisonment must be imposed; monitored home detention not permissible alternative
	 State v. Schell, 2003 WI App 78, 261 Wis. 2d 841, 661 N.W.2d 503, at ¶11.
	 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 (Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212.


	36.1822  Provision making mandatory minimum sentence only a "presumptive minimum sentence" does not apply when mandatory minimum sentence is one year or less and probation is imposed
	 State v. De Leon, 171 Wis. 2d 200, 490 N.W.2d 767 (Ct. App. 1992): 1992 Term, p. 36-3, sec. 36.1811.

	36.1823  When taking plea to drug offense having presumptive minimum sentence, court must establish defendant's understanding of presumptive minimum sentence
	 For cases dealing with this subject, see sec. 7.21323.

	36.1824  Provision making minimum sentence only presumptive, not mandatory, does not apply to Wis. Stat. § 961.50, which requires suspension of operating privilege when person convicted of controlled substances offense; that requirement is mandatory
	 For cases dealing with this subject, see sec. 36.1851.

	36.1825  Burden of proof with respect to question whether presumptive minimum sentence should be imposed
	 State v. Mohr, 201 Wis. 2d 693, 549 N.W.2d 497 (Ct. App. 1996): 1995 Term, p. 7-1, sec. 7.2133.

	36.1826  Calculation of mandatory minimum sentence and its components (i.e., confinement and extended supervision) under truth-in-sentencing
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶1-69.


	36.183  Penalty enhancer for committing offense within 1,000 feet of school premises or other designated building, object, or place
	36.1831  Constitutionality of this penalty enhancer
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶23.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 36-5, sec. 36.1811.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.

	36.1832  Effect of this penalty enhancer on substantive offense
	36.18321  In general
	36.18322  When this penalty enhancer charged, it becomes element of substantive offense that must be proved at trial beyond reasonable doubt
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶26.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.


	36.1833  Elements of this penalty enhancer
	36.18331  Intent or scienter is not required; this is a strict liability penalty enhancer
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-1, sec. 36.1912.

	36.18332  School does not include public university campus
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.

	36.18333  "Park" includes passive (i.e., undeveloped) park
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.

	36.18334  "Youth center" includes day care center
	 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 36.18321.


	36.1834  Applicability to pending cases of amendment of penalty enhancer from "mandatory" to "presumptive" minimum sentence
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 36-3, sec. 36.1913.

	36.1835  When elements of this penalty enhancer are in fact not present, court has no jurisdiction to impose enhanced penalty even though defendant pled guilty to charging document alleging penalty enhancer
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.

	36.1836  This penalty enhancer is self-executing; prosecutor need do nothing to trigger it and cannot prevent court from invoking it by simply not charging defendant as repeater
	 State v. Young, 191 Wis. 2d 393, 528 N.W.2d 417 (1995): 1994 Term, p. 36-1, sec. 36.1821.
	 State v. Young, 180 Wis. 2d 700, 511 N.W.2d 309 (Ct. App. 1993): 1993 Term, p. 36-1, sec. 36.1811.

	36.1837  In prosecutions for possession of a controlled substance with intent to deliver, this penalty enhancer applies to a person who possesses the controlled substance with intent to deliver it anywhere, including outside the prohibited zone; an intent to deliver it inside the prohibited zone is not necessary
	 State v. Rasmussen, 195 Wis. 2d 109, 536 N.W.2d 106 (Ct. App. 1995): 1995 Term, p. 36-5, sec. 36.1812.

	36.1838  In multi-count complaint charging controlled substances offenses with this penalty enhancer, failure to prove penalty enhancer at preliminary examination does not require dismissal of count or preclude charging offense in information
	 State v. Williams, 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.

	36.1839  State cannot prove this penalty enhancer, or aspect of it, by use of judicial notice
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶5, 18-34.


	36.184  Penalty enhancer for second or subsequent controlled substances offenses (Wis. Stat. § 961.48, formerly 161.48)
	36.1841  Prior conviction(s) that subjects defendant to this penalty enhancer is not element of offense that must be proved at trial beyond a reasonable doubt
	 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶6.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.

	36.1842  Determining what constitutes prior offense that will render present offense a second or subsequent offense
	36.18421  In general
	 State v. Moline, 229 Wis. 2d 38, 598 N.W.2d 929 (Ct. App. 1999): 1999 Term, p. 36-1, sec. 36.18412.

	36.18422  Possession of drug paraphernalia in violation of Wis. Stat. § 961.573 qualifies as prior offense
	 State v. Moline, 229 Wis. 2d 38, 598 N.W.2d 929 (Ct. App. 1999): 1999 Term, p. 36-1, sec. 36.18412.


	36.1843  Proving prior offense
	36.18431  In general
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 37-5, sec. 37.2151.
	 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 (Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831.

	36.18432  Admission by plea of guilty to charging document alleging prior offense
	 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 (Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831.

	36.18433  Remedy when appellate court concludes prior offense not proven
	 State v. Coolidge, 173 Wis. 2d 783, 496 N.W.2d 701 (Ct. App. 1993): 1992 Term, p. 36-6, sec. 36.1831.


	36.1844  Propriety of enhancing sentence under repeater provision of ch. 961 (formerly ch. 161) (i.e., for committing second or subsequent controlled substances offense) and under general repeater statute (Wis. Stat. § 939.62)
	36.18441  Cannot enhance sentence under repeater provision of ch. 961 and under general repeater statute when both enhancers are based on same prior drug conviction
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶30-34.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶21.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶19-20.
	 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶5.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1921.

	36.18442  May enhance sentence under repeater provision of ch. 961 and under general repeater statute when each enhancer is based on different prior conviction
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶1-23.


	36.1845  When this penalty enhancer is invoked, trial court, in selecting sentence to impose, may consider violation(s) that provided basis for invoking this penalty enhancer
	 State v. Canadeo, 168 Wis. 2d 559, 484 N.W.2d 340 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1922.

	36.1846  Section 161.48(4)'s exclusion of offenses under sec. 161.41(2r)(a) and (3) sets forth limitation only upon the second and subsequent offense for which defendant is sentenced; the previous offense may be any conviction under ch. 161
	 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 (Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834.

	36.1847  In multiple count complaint charging controlled substances offenses with this penalty enhancer, failure to prove penalty enhancer at preliminary examination requires dismissal of count and precludes charging the offense in information
	 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 (Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533.
	 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443.


	36.185  Penalty enhancer for defendant previously convicted of "felony drug offense" (21 U.S.C. § 841(b)(1)(A)) (federal penalty enhancer)
	36.1851  Meaning of "felony drug offense"
	36.18511  Is defined exclusively by § 802(44) and does not incorporate § 802(13)'s definition of "felony"; therefore, state drug offense punishable by more than one year qualifies as "felony drug offense," even if state law classifies offense as misdemeanor
	 Burgess v. United States, 128 S. Ct. 1572 (2008).



	36.186  Requirement that weight of carrier medium be included when determining the appropriate penalty for controlled substances offense
	36.1861  In general
	 Kimbrough v. United States, 128 S. Ct. 558 (2007).
	 Neal v. United States, 116 S. Ct. 763 (1996): 1995 Term, p. 36-8, sec. 36.1841.
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 36-2, sec. 36.1821.

	36.1862  Constitutionality of requirement
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 36-2, sec. 36.1821.


	36.187  Imposing harsher penalty for defendants convicted of dealing cocaine base or crack cocaine than on defendants convicted of dealing cocaine powder
	36.1871  Constitutionality of imposition of harsher punishment
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821.

	36.1872  In sentencing for offenses relating to crack cocaine, federal court is not required to adhere to federal sentencing guidelines' disparity between crack and powder cocaine offenses; guidelines' crack/powder disparity is not effectively mandatory
	 For cases dealing with this subject, see sec. 9.1796.


	36.188  Deferral of further proceedings without entering judgment of guilt and conditional discharge and dismissal in case of possession of controlled substance
	36.1881  In general
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶20.
	 State v. Boyer, 198 Wis. 2d 837, 543 N.W.2d 562 (Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1832.

	36.1882  Does not apply to possession of marijuana
	 State v. Boyer, 198 Wis. 2d 837, 543 N.W.2d 562 (Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1832.

	36.1883  Deferral may be ordered without consent of prosecutor
	 State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.2d 916, at ¶20.


	36.189  Other matters
	36.1891  Suspension of operating privilege
	36.18911  Wis. Stat. § 961.438, which makes minimum sentences under controlled substances law only presumptive, not mandatory, does not apply to Wis. Stat. § 961.50, which requires suspension of operating privilege when person convicted of controlled substances offense; that requirement is mandatory
	 State v. Herman, 2002 WI App 28, 250 Wis. 2d 166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶1-24.


	36.1892  Constitutionality of penalty scheme in controlled substances act
	 For cases dealing with this subject, see sec. 36.114.



	36.19  Other Problems
	36.191  Definitions relating to controlled substances offenses
	36.1911  "Deliver"; "delivery"
	 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 592, 706 N.W.2d 157, at ¶7, 10-11.

	36.1912  "Keep"; "keeping"
	 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 731 N.W.2d 284, at ¶1-12.


	36.192  Determining appropriate unit of prosecution
	36.1921  When controlled substance possessed on different occasions is from same cache
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 196, sec. 12.611.
	 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 (Ct. App. 1991): 1990 Term, p. 36-2, sec. 36.131.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611.


	36.193  Deferral of further proceedings without entering judgment of guilt and conditional discharge and dismissal in case of possession of controlled substance
	 For cases dealing with this subject, see sec. 36.193.

	36.194  Conviction of controlled substance offense after forfeiture of property used in, or representing proceeds from, offense
	 For cases dealing with this subject, see sec. 29.7962.

	36.195  Bar to prosecution for the same act both in this state and under federal law or the law of another state; statutory abrogation of dual sovereignty doctrine with respect to drug offenses (Wis. Stat. § 961.45)
	36.1951  In general
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶1-44.
	 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 (1996): 1995 Term, p. 36-9, sec. 36.193.
	 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 582, 770 N.W.2d 744, at ¶1-15.
	 State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12, 2002 Term WCA-275, at ¶48-55.

	36.1952  Different limitations on successive prosecutions imposed by Wis. Stat. § 939.71 and Wis. Stat. § 961.45 do not violate equal protection of the laws
	 For cases dealing with this subject, see sec. 23.694.

	36.1953  Interpretation of "same act"
	36.19531  "Same act" does not mean same offense
	 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 582, 770 N.W.2d 744, at ¶6.

	36.19532  "Same act" means same conduct
	 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 582, 770 N.W.2d 744, at ¶1.

	36.19533  When defendant charged with conspiracy, "same conduct" does not encompass all acts performed in furtherance of conspiracy
	 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 582, 770 N.W.2d 744, at ¶1-15.

	36.19534  To determine whether "same conduct" is involved, court must ask whether defendant came to "fork in the road" and committed separate volitional act
	 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 582, 770 N.W.2d 744, at ¶1-15.



	36.196  Controlled Substances Act does not allow United States Attorney General to prohibit doctors from prescribing regulated drugs for use in physician-assisted suicide
	 Gonzales v. Oregon, 126 S. Ct. 904 (2006).

	36.197  Controlled Substances Act cannot be read as prohibiting physician-assisted suicide through prescription of controlled substances
	 Gonzales v. Oregon, 126 S. Ct. 904 (2006).

	36.198  Where harsher punishment imposed on one side of drug transaction (e.g., seller of drug is subject to harsher punishment than purchaser), person subject to less harsh punishment (e.g., purchaser) cannot by made subject to harsher punishment by being deemed aider and abettor of person subject to harsher punishment (e.g., seller)
	 Abuelhawa v. United States, 129 S. Ct. 2102 (2009).
	 For cases dealing generally with the proposition that where a statute imposes a harsher punishment on one side of a bilateral transaction, a person subject to less harsh punishment cannot by made subject to harsher punishment by being deemed an aider and abettor of the person subject to the harsher punishment, see sec. 31.226.



	36.2  Particular Crimes Involving Controlled Substances
	36.21  Possession Of Controlled Substance
	36.211  Elements of this offense
	36.2111  In general
	 State v. Harris, 190 Wis. 2d 719, 528 N.W.2d 7 (Ct. App. 1994): 1994 Term, p. 29-2, sec. 29.222.
	 In Interest of R.B., 108 Wis. 2d 494, 322 N.W.2d 502 (Ct. App. 1982): 1982 Term, p. 190, sec. 12.621.

	36.2112  Knowledge element; need to prove that defendant knew or believed that he was in possession of controlled substance
	 For cases dealing with this subject, see sec. 36.1311.

	36.2113  No need to prove possession of usable amount or other minimum quantity
	 For cases dealing with this subject, see sec. 36.1312.

	36.2114  Prior conviction(s) that subjects defendant to increased potential punishment for offense is not element of offense that must be proved at trial beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 36.21622.


	36.212  Probable cause to believe this offense committed
	36.2121  Sufficiency of evidence to establish probable cause to arrest
	 State v. Sanders, 2007 WI App 174, 304 Wis. 2d 159, 737 N.W.2d 44, at ¶15.
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. Riddle, 192 Wis. 2d 470, 531 N.W.2d 408 (Ct. App. 1995): 1994 Term, p. 1-12, sec. 1.3172.

	36.2122  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 (Ct. App. 1991): 1990 Term, p. 36-3, sec. 36.221.


	36.213  Admission of evidence
	 For cases dealing with the admissibility of evidence in controlled substances prosecutions when it is contended that the evidence is irrelevant, or that its probative value is outweighed by countervailing factors, see sec. 13.363.

	36.214  Instructing on this offense and lesser-included offenses
	36.2141  Instructing on this offense as lesser-included offense
	36.21411  Offenses of which this is a lesser-included offense
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.6221.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.2111.

	36.21412  When evidence leaves doubt as to greater offense
	 For cases dealing with whether the evidence leaves sufficient doubt as to a greater offense, so that an instruction on this offense would be appropriate, see that greater offense.



	36.215  Sufficiency of evidence to convict
	36.2151  In general
	 In Interest of R.B., 108 Wis. 2d 494, 322 N.W.2d 502 (Ct. App. 1982): 1982 Term, p. 190, sec. 12.621.

	36.2152  To establish that substance was cocaine
	 State v. McNeal, 95 Wis. 2d 63, 288 N.W.2d 874 (Ct. App. 1980): 1979 Term, p. 152, sec. 11.622.

	36.2153  To establish possession
	36.21531  In general
	 State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App. 1998): 1998 Term, p. 36-1, sec. 36.17222.
	 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 898 (Ct. App. 1989): 1988 Term, p. 36-1, sec. 36.111.
	 For cases dealing generally with the sufficiency of the evidence to prove offenses involving the possession of a controlled substance, see sec. 36.1723.

	36.21532  Presence of controlled substance in one's urine or blood, without more, is insufficient evidence on which to base conviction for possession
	 For cases dealing with this subject, see sec. 36.17232.


	36.2154  To prove defendant knew or believed he was in possession of controlled substance
	 State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 752 (1990): 1989 Term, p. 19-1, 19.121.


	36.216  Other matters
	36.2161  Appropriate unit of prosecution
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 196, sec. 12.611.
	 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 (Ct. App. 1991): 1990 Term, p. 36-2, sec. 36.131.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611.

	36.2162  Penalty or punishment for this offense
	36.21621  Deferral of further proceedings without entering judgment of guilt and conditional discharge and dismissal
	 For cases dealing with this subject, see sec. 36.193.

	36.21622  Prior conviction(s) that subjects defendant to increased potential punishment for offense is not element of offense that must be proved at trial beyond a reasonable doubt
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term. p. 36-8, sec. 36.1841.


	36.2163  Defenses to this offense
	36.21631  Is there a defense of medical necessity to this offense in cases involving marijuana?
	 Gonzales v. Raich, 125 S. Ct. 2195 (2005).


	36.2164  Other matters
	36.21641  Effect of ordinance proscribing this offense on criminal prosecution
	 State v. Karpinski, 92 Wis. 2d 599, 285 N.W.2d 729 (1979): 1979 Term, p. 103, sec. 8.642.




	36.22  Possession Of Controlled Substance With Intent To Deliver
	36.221  Elements of this offense
	36.2211  In general
	 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 280 N.W.2d 751 (1979): 1978 Term, p. 119, sec. 11.621.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶14.

	36.2212  Possession
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 197, sec. 12.633.

	36.2213  Knowledge
	 For cases dealing with this subject, see sec. 36.1311.

	36.2214  Intent to deliver
	36.22141  In general
	 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 592, 706 N.W.2d 157, at ¶1-13.

	36.22142  One who is holding drugs for someone else and plans to return drugs to that person has "intent to deliver"
	 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 592, 706 N.W.2d 157, at ¶1-13.



	36.222  Probable cause to believe this offense committed
	36.2221  Sufficiency of showing of probable cause in complaint
	 Ritacca v. Kenosha County Court, 91 Wis. 2d 72, 280 N.W.2d 751 (1979): 1978 Term, p. 120, sec. 11.623.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 36-2, sec. 36.221.
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 197, sec. 12.633.

	36.2222  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 (Ct. App. 1991): 1990 Term, p. 36-3, sec. 36.221.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 36-2, sec. 36.222.
	 State ex rel. McCaffrey v. Shanks, 124 Wis. 2d 216, 369 N.W.2d 743 (Ct. App. 1985): 1984 Term, p. 198, sec. 12.634.


	36.223  Admission of evidence
	36.2231  In general
	 For cases dealing with the admissibility of evidence in controlled substances prosecutions after considering evidence's relevancy and countervailing considerations, see sec. 13.363.

	36.2232  Weapons found at alleged site of drug dealing
	 State v. Wedgeworth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981): 1980 Term, p. 63, sec. 5.134.

	36.2233  Expert opinion testimony by law enforcement officer that, based on items found on premises, residents of premises were engaged in drug dealing
	 State v. Williams, 168 Wis. 2d 970, 485 N.W.2d 42 (1992): 1991 Term, p. 13-6, sec. 13.3631.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.

	36.2234  Expert opinion testimony by law enforcement officer regarding presence of gang signs and symbols in premises used for drug dealing
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 18-12, sec. 18.753.


	36.224  Instructing on this offense and lesser-included offenses
	36.2241  Instructing on lesser-included offenses in prosecutions for this offense
	36.22411  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 36-2, sec. 36.2231.


	36.2242  Instructing on this offense as lesser-included offense
	36.22421  Offenses of which this is and is not a lesser-included offense
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.



	36.225  Sufficiency of evidence to convict
	36.2251  In general
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 225, sec. 12.632.
	 Peasley v. State, 83 Wis. 2d 224, 265 N.W.2d 506 (1978): 1977 Term, p. 83, sec. 11.2721.
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶12-24.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶42-45.
	 State v. Brewer, 195 Wis. 2d 295, 536 N.W.2d 406 (Ct. App. 1995): 1995 Term, p. 36-13, sec. 36.224.
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241.
	 State v. Allbaugh, 148 Wis. 2d 807, 436 N.W.2d 898 (Ct. App. 1989): 1988 Term, p. 36-1, sec. 36.111.
	 State v. Prober, 87 Wis. 2d 423, 275 N.W.2d 123 (Ct. App. 1978): 1978 Term, p. 120, sec. 11.624.
	 For cases dealing generally with the sufficiency of the evidence to prove offenses involving the possession of a controlled substance, see sec. 36.1723.

	36.2252  Sufficiency to prove intent to deliver
	36.22521  In general
	 State v. Stank, 2005 WI App 236, 288 Wis. 2d 414, 708 N.W.2d 43, at ¶45-46.
	 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 592, 706 N.W.2d 157, at ¶1-13.
	 State v. Johnson, 2001 WI App 105, 244 Wis. 2d 164, 628 N.W.2d 431, 2000 Term WCA-296, at ¶22-25.

	36.22522  One who is holding drugs for someone else and plans to return drugs to that person has "intent to deliver"
	 For cases dealing with this subject, see sec. 36.22142.


	36.2253  Sufficiency to show weight of controlled substance that determines appropriate penalty
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 36-3, sec. 36.2211.

	36.2254  Sufficiency to prove guilt as aider and abettor
	 State v. Dukes, 2007 WI App 175, 303 Wis. 2d 208, 736 N.W.2d 515, at ¶12-24.


	36.226  Other matters
	36.2261  Appropriate unit of prosecution
	 State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985): 1984 Term, p. 196, sec. 12.611.
	 State v. Garrity, 161 Wis. 2d 842, 469 N.W.2d 219 (Ct. App. 1991): 1990 Term, p. 36-2, sec. 36.131.
	 State v. Stevens, 120 Wis. 2d 334, 354 N.W.2d 762 (Ct. App. 1984): 1984 Term, p. 70, sec. 3.6611.

	36.2262  Party to a crime
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 225, sec. 12.632.
	 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 (Ct. App. 1983): 1982 Term, p. 190, sec. 12.631.

	36.2263  Defenses to this offense
	36.22631  "Procuring agent of the buyer" defense
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 227, sec. 12.6331.

	36.22632  Is there a defense of medical necessity to this offense in cases involving marijuana?
	 Gonzales v. Raich, 125 S. Ct. 2195 (2005).
	 United States v. Oakland Cannabis Buyers' Cooperative, 121 S. Ct. 1711 (2001), 2000 Term USSC-19.


	36.2264  Penalty or punishment for this offense
	36.22641  Sufficiency of evidence to prove weight of controlled substance that determines appropriate penalty
	 For cases dealing with this subject, see sec. 36.2253.

	36.22642  In determining weight of THC that determines applicable penalty, marijuana stalks may not be considered
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 36-3, sec. 36.2211.

	36.22643  Person may be punished for this offense and drug tax violation with respect to same controlled substance without violating double jeopardy
	 For cases dealing with this subject, see sec. 38.98342.


	36.2265  Other matters
	36.22651  No liability for simply recommending or directing buyer to source
	 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 (Ct. App. 1983): 1982 Term, p. 190, sec. 12.631.

	36.22652  Person may be punished for this offense and drug tax violation with respect to same controlled substance without violating double jeopardy
	 For cases dealing with this subject, see sec. 38.98342.




	36.23  Delivery Of A Controlled Substance
	36.231  Constitutionality of statute creating this offense
	36.2311  Constitutionality of provision providing harsher sentence for delivering cocaine base than for delivering cocaine powder
	 For cases dealing with this subject, see sec. 36.1881.


	36.232  Elements of this offense
	36.2321  In general
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Anderson, 176 Wis. 2d 196, 500 N.W.2d 328 (Ct. App. 1993): 1992 Term, p. 36-1, sec. 36.1723.

	36.2322  Delivery
	36.23221  Delivery may be direct or indirect
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.


	36.2323  Victim is not required element of this offense
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.


	36.233  Probable cause to believe this offense committed
	36.2331  Sufficiency of showing of probable cause in complaint
	 State v. Townsend, 107 Wis. 2d 24, 318 N.W.2d 361 (1982): 1981 Term, p. 167, sec. 12.613.

	36.2332  Sufficiency of evidence to establish probable cause at preliminary examination
	 State ex rel. Huser v. Rasmussen, 85 Wis. 2d 441, 270 N.W.2d 62 (1978): 1978 Term, p. 119, sec. 11.611.
	 State v. Dishman, 104 Wis. 2d 169, 311 N.W.2d 217 (Ct. App. 1981): 1981 Term, p. 166, sec. 12.6121.
	 State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 (Ct. App. 1981): 1980 Term, p. 139, sec. 12.6131.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 140, sec. 12.6131.


	36.234  Charging this offense
	36.2341  Sufficiency of information
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 27, sec. 2.6521.


	36.235  Admission of evidence
	 For cases dealing with the admissibility of evidence in controlled substances prosecutions after considering evidence's relevancy and countervailing considerations, see sec. 13.363.

	36.236  Instructing on this offense and lesser-included offenses
	36.2361  Instructing on this offense as charged offense
	36.23611  Content of instruction in general
	 Lunde v. State, 85 Wis. 2d 80, 270 N.W.2d 180 (1978): 1978 Term, p. 119, sec. 11.612.
	 State v. Dorcey, 98 Wis. 2d 718, 298 N.W.2d 213 (Ct. App. 1980): 1980 Term, p. 56, sec. 4.561.

	36.23612  Instructing on element of delivery
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.


	36.2362  Instructing on lesser-included offenses in prosecutions for this offense
	36.23621  Offenses that are lesser-included offenses of this offense
	 State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991): 1991 Term, p. 32-7, sec. 32.6221.


	36.2363  Instructing on this offense as lesser-included offense
	36.23631  Offenses of which this is and is not a lesser-included offense
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.



	36.237  Sufficiency of evidence to convict
	36.2371  In general
	 State v. Givens, 217 Wis. 2d 180, 580 N.W.2d 340 (Ct. App. 1998): 1997 Term, p. 5-1, sec. 5.311.
	 State v. Smallwood, 97 Wis. 2d 673, 294 N.W.2d 51 (Ct. App. 1980): 1979 Term, p. 152, sec. 11.613.

	36.2372  To show substance was cocaine
	 State ex rel. Huser v. Rasmussen, 84 Wis. 2d 600, 267 N.W.2d 285 (1978): 1977 Term, p. 83, sec. 11.2731.

	36.2373  To show delivery
	 State v. Wilson, 180 Wis. 2d 414, 509 N.W.2d 128 (Ct. App. 1993): 1993 Term, p. 36-2, sec. 36.2312.

	36.2374  Sufficiency of uncorroborated confession admitting delivery of controlled substance
	 State v. Bannister, 2006 WI App 136, 294 Wis. 2d 359, 720 N.W.2d 498, at ¶1-12.


	36.238  Attempt to commit this offense
	36.2381  Sufficiency of evidence to convict of attempt to commit this offense
	 State v. Cooper, 127 Wis. 2d 429, 380 N.W.2d 383 (Ct. App. 1985): 1985 Term, p. 192, sec. 12.812.


	36.239  Other matters
	36.2391  Party to a crime
	 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 (Ct. App. 1983): 1982 Term, p. 190, sec. 12.631.

	36.2392  Penalty or punishment for offense
	36.23921  In general
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 185, sec. 12.612.

	36.23922  Person may be punished for this offense and drug tax violation with respect to same controlled substance without violating double jeopardy
	 For cases dealing with this subject, see sec. 38.98343.

	36.23923  Constitutionality of imposing harsher punishment for delivery of cocaine base than is imposed for delivery of cocaine powder
	 For cases dealing with this subject, see sec. 36.1881.


	36.2393  Defenses to this offense
	36.23931  Procuring agent of the "buyer" defense
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 227, sec. 12.6331.

	36.23932  Is there a defense of medical necessity to this offense in cases involving marijuana?
	 Gonzales v. Raich, 125 S. Ct. 2195 (2005).
	 United States v. Oakland Cannabis Buyers' Cooperative, 121 S. Ct. 1711 (2001), 2000 Term USSC-19.


	36.2394  Other matters
	36.23941  No liability for simply recommending or directing buyer to source
	 State v. Hecht, 112 Wis. 2d 28, 331 N.W.2d 639 (Ct. App. 1983): 1982 Term, p. 190, sec. 12.631.

	36.23942  Cannot have conspiracy to commit this offense when agreement is between buyer and seller for seller's delivery of controlled substance to buyer for buyer's personal use
	 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 (1995): 1994 Term, p. 36-1, sec. 36.2211.

	36.23943  Person may be punished for this offense and drug tax violation with respect to same controlled substance without violating double jeopardy
	 For cases dealing with this subject, see sec. 38.98343.

	36.23944  Although victim is not an element of this offense, this offense may have victim
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.




	36.24  Manufacture Of Controlled Substance
	36.241  Elements of this offense
	36.2411  In general
	 State ex rel. Bell v. Columbia County Court, 82 Wis. 2d 401, 263 N.W.2d 162 (1978): 1977 Term, p. 82, sec. 11.2711.

	36.2412  Manufacture
	 State v. Maul, 151 Wis. 2d 349, 444 N.W.2d 430 (Ct. App. 1989): 1989 Term, p. 36-2, sec. 36.2131.

	36.2413  "For profit" not an element
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.223.


	36.242  Probable cause to believe this offense committed
	36.2421  Sufficiency of evidence to establish probable cause at preliminary examination
	 State ex rel. Bell v. Columbia County Court, 82 Wis. 2d 401, 263 N.W.2d 162 (1978): 1977 Term, p. 82, sec. 11.2712.


	36.243  Charging this offense
	36.2431  Sufficiency of information
	 State ex rel. Bell v. Columbia County Court, 82 Wis. 2d 401, 263 N.W.2d 162 (1978): 1977 Term, p. 16, sec. 2.63.


	36.244  Admission of evidence
	 For cases dealing with the admissibility of evidence in controlled substances prosecutions when it is contended that the evidence is irrelevant or that its probative value is outweighed by countervailing considerations, see sec. 13.363.

	36.245  Instructing on this offense and lesser-included offenses
	36.2451  Instructing on this offense as offense charged
	36.24511  Content of instruction
	 State v. Maul, 151 Wis. 2d 349, 444 N.W.2d 430 (Ct. App. 1989): 1989 Term, p. 36-2, sec. 36.2131.


	36.2452  Instructing on lesser-included offenses in prosecution for this offense
	36.24521  Offenses that are lesser included offenses of this offense
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.2111.



	36.246  Other matters
	36.2461  Defenses to this offense
	36.24611  Personal use exception
	 State v. Maul, 151 Wis. 2d 349, 444 N.W.2d 430 (Ct. App. 1989): 1989 Term, p. 36-2, sec. 36.2131.

	36.24612  Production for religious use not a defense
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 36-2, sec. 36.223.

	36.24613  Is there a defense of medical necessity to this offense in cases involving marijuana?
	 Gonzales v. Raich, 125 S. Ct. 2195 (2005).
	 United States v. Oakland Cannabis Buyers' Cooperative, 121 S. Ct. 1711 (2001), 2000 Term USSC-19.




	36.25  Keeping Or Maintaining Dwelling, Building, Vehicle, Etc., Used For Manufacturing, Keeping Or Delivering Controlled Substances
	36.251  Elements of this offense
	36.2511  In general
	 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 731 N.W.2d 284, at ¶6.
	 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 (Ct. App. 1985): 1984 Term, p. 198, sec. 12.652.

	36.2512  "Keeping" controlled substances
	36.25121  In general
	 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 731 N.W.2d 284, at ¶1-12.

	36.25122  "Keeping" defined as "warehousing or storage for ultimate manufacture or delivery"
	 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 731 N.W.2d 284, at ¶7.

	36.25123  "Keeping" element not satisfied by showing the defendant used vehicle to transport controlled substance on single occasion for unknown distance
	 For cases dealing with this subject, see sec. 36.25322.



	36.252  Instructing on this offense and lesser-included offenses
	36.2521  Instructing on this offense as charged offense
	36.25211  Content of instruction in general
	 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 (Ct. App. 1985): 1984 Term, p. 198, sec. 12.652.

	36.25212  Instructing on "keeping"
	 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 731 N.W.2d 284, at ¶7.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 8-10, sec. 8.5611.



	36.253  Sufficiency of evidence to convict
	36.2531  In general
	36.2532  Sufficiency to show vehicle was used for "keeping" controlled substance
	36.25321  In general
	 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 731 N.W.2d 284, at ¶1-12.

	36.25322  "Keeping" element not satisfied by showing the defendant used vehicle to transport controlled substance on single occasion for unknown distance
	 State v. Slagle, 2007 WI App 117, 300 Wis. 2d 662, 731 N.W.2d 284, at ¶1-12.




	36.26  Conspiracy To Commit Drug Offense (State Offense)
	36.261  Conspiracy to possess controlled substance with intent to deliver
	36.2611  Other matters
	36.26111  Penalty of punishment for this offense
	 State v. De Leon, 171 Wis. 2d 200, 490 N.W.2d 767 (Ct. App. 1992): 1992 Term, p. 36-3, sec. 36.1811.



	36.262  Conspiracy to deliver controlled substance
	36.2621  Elements of this offense
	36.26211  Need to establish agreement between seller and buyer that buyer will deliver at least some of controlled substances to third party
	 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 (1995): 1994 Term, p. 36-1, sec. 36.2211.
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶22.
	 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 592, 706 N.W.2d 157, at ¶8.
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.


	36.2622  Sufficiency of showing of probable cause in complaint
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 36-2, sec. 36.2231.

	36.2623  Other matters
	36.26231  Venue for this offense
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.


	36.2624  Other matters
	36.26241  Cannot have conspiracy to commit delivery of controlled substance when agreement is between buyer and seller for seller's delivery of controlled substance to buyer for buyer's personal use
	 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 (1995): 1994 Term, p. 36-1, sec. 36.2211.
	 State v. Pinkard, 2005 WI App 226, 287 Wis. 2d 592, 706 N.W.2d 157, at ¶8.
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.


	36.2625  Sufficiency of evidence to convict
	36.26251  In general
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 39-3, sec. 39.22.

	36.26252  Sufficiency to establish agreement between seller and buyer that buyer will deliver at least some of controlled substances to third party
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.



	36.263  Conspiracy to manufacture controlled substance
	36.2631  Elements of this offense
	36.26311  In general
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶18.


	36.2632  Sufficiency of evidence to convict
	36.26321  In general
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶1-39.

	36.26322  When defendant sells items that are not illegal to sell or possess to person who he believes or knows will use them to manufacture controlled substance
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶1-39.




	36.27  Conspiracy To Commit Drug Offense (Federal Offense)
	36.271  Elements of this offense
	36.2711  Overt act in furtherance of conspiracy is not element of this offense
	 Whitfield v. United States, 125 S. Ct. 687 (2005).
	 United States v. Shabani, 115 S. Ct. 382 (1994): 1994 Term, p. 36-3, sec. 36.2411.



	36.28  Possession Of Drug Paraphernalia
	36.281  What constitutes drug paraphernalia
	36.2811  Pipe designed for smoking tobacco products but used for smoking controlled substances does not constitute drug paraphernalia
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 36.2511.



	36.29  Other Offenses
	36.291  Failure to pay tax on controlled substances
	 For cases dealing with this subject, see sec. 38.983.

	36.292  Fraudulent acquisition of controlled substance
	36.2921  Attempt to commit this offense
	36.29211  Sufficiency of evidence to prove attempt
	 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16.



	36.293  Using communication facility in committing or in causing or facilitating certain felony controlled substances offenses (21 U.S. C. § 843(b))
	36.2931  This offense not committed by someone who makes misdemeanor drug purchase on theory that his phone call to dealer can be said to facilitate felony of drug distribution committed by drug dealer
	 Abuelhawa v. United States, 129 S. Ct. 2102 (2009).




	36.3  Related Matters
	36.31  Forfeiture Of Property Under Uniform Controlled Substances Act
	 For cases dealing with this subject, see sec. 47.14.

	36.32  Regulation Of Sale Of Drug Paraphernalia
	 For cases dealing with this subject, see sec. 47.84.

	36.33  Federal Forfeiture Of Property Used In, Or Proceeds From, Drug Offenses
	 For cases dealing with this subject, see sec. 47.15.

	36.34  Imposition Of Tax On Controlled Substances
	 For cases dealing with this subject, see sec. 38.983.



	Chapter 37  Traffic Crimes
	37.1  Problems Arising In Criminal Traffic Prosecutions Generally
	37.11  Jurisdiction Over Traffic Crimes
	37.111  Jurisdiction over traffic crimes committed on Indian reservation
	 State v. Webster, 114 Wis. 2d 418, 338 N.W.2d 474 (1983): 1983 Term, p. 187, sec. 9.71.
	 State v. St. Germaine, 150 Wis. 2d 171, 442 N.W.2d 53 (Ct. App. 1989): 1988 Term, p. 12-4, sec. 12.631.

	37.112  Local government's right to enact traffic ordinances
	 County of Walworth v. Rohner, 108 Wis. 2d 713, 324 N.W.2d 682 (1982): 1982 Term, p. 199, sec. 12.7621.

	37.113  Municipal court has no jurisdiction over second and subsequent offense drunk driving
	 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 37.141.

	37.114  Applicability of traffic code
	37.1141  Applicability of traffic code in general: limited to activity occurring on "highway" unless otherwise expressly provided in code
	 For cases dealing with this subject, see sec. 37.1681.

	37.1142  Applicability of sections relating to reckless and drunken driving:  limited to "highways" and "all premises held out to the public for use of their motor vehicles," etc.
	 For cases dealing with this subject, see sec. 37.1682.

	37.1143  Applicability of sections relating to accidents and accident reporting:  limited to "highways" and "all premises held out to the public for use of their motor vehicles," etc.
	 For cases dealing with this subject, see sec. 37.1683.



	37.12  Definitions Relating To Traffic Crimes
	37.121  "Highway"
	37.1211  In general
	 In Interest of E.J.H., 112 Wis. 2d 439, 334 N.W.2d 77 (1983): 1982 Term, p. 198, sec. 12.7614.
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶6.

	37.1212  Sufficiency of evidence to prove that operation of vehicle was on "highway"
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶18-19.


	37.122  "Operation" of motor vehicle; "operate" motor vehicle
	37.1221  In general
	 Village of Cross Plains v. Haanstad, 2006 WI 16, 288 Wis. 2d 573, 709 N.W.2d 447, at ¶1-25.
	 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 N.W.2d 236 (1988): 1987 Term, p. 37-1, sec. 37.12.
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶13-17.
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.
	 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 (Ct. App. 1996): 1996 Term, p. 37-1, sec. 1212.
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 158, sec. 11.7428.

	37.1222  Immobility of vehicle does not preclude finding of operation
	 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 (Ct. App. 1996): 1996 Term, p. 37-1, sec. 1212.

	37.1223  Sitting in driver's seat of running, parked vehicle, without more, is not operating motor vehicle
	 Village of Cross Plains v. Haanstad, 2006 WI 16, 288 Wis. 2d 573, 709 N.W.2d 447, at ¶1-25.
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶13.

	37.1224  Sufficiency of evidence to prove that defendant was operating motor vehicle
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶13-17.


	37.123  "Handling" of motor vehicle
	 For cases dealing with this subject, see sec. 31.5543.

	37.124  "Vehicle"
	 For cases dealing with the definition of "vehicle" in the criminal code, see sec. 31.5221.

	37.125  "Drive"
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶18.
	 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 (Ct. App. 1996): 1996 Term, p. 37-1, sec. 1212.

	37.126  "Premises held out to the public for use of their motor vehicles"
	37.1261  In general
	 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 N.W.2d 236 (1988): 1987 Term, p. 37-1, sec. 37.12.
	 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 751 N.W.2d 896, at ¶1-22.
	 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 (Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411.

	37.1262  Includes streets in gated community to which public has access
	 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 751 N.W.2d 896, at ¶1-22.


	37.127  "Accident"
	 For cases dealing with this subject, see sec. 31.5917.

	37.128  "Materially impaired"
	 For cases dealing with this subject, see sec. 31.5588.

	37.129  Other
	37.1291  "Under the influence"
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶8-10.



	37.13  Charging Traffic Crimes
	37.131  Use and sufficiency of uniform traffic citation to charge traffic crimes
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 170, sec. 12.7611.
	 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 (1980): 1979 Term, p. 22, sec. 2.364.
	 State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 (Ct. App. 1980): 1980 Term, p. 142, sec. 12.7611.

	37.132  Citation not invalid because officer's performance evaluation based, in part, on number of citations issued
	 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 (1982): 1981 Term, p. 172, sec. 12.7613.

	37.133  Amendment of charge
	 State v. Peterson, 104 Wis. 2d 616, 312 N.W.2d 784 (1981): 1981 Term, p. 170, sec. 12.7612.
	 State v. Peterson, 102 Wis. 2d 227, 306 N.W.2d 263 (Ct. App. 1981): 1980 Term, p. 142, sec. 12.7612.


	37.14  Procedures In Traffic Prosecutions
	37.141  Requirement of court appearance
	37.1411  Court appearance may be made by letter
	 City of Fond du Lac v. Kaehne, 229 Wis. 2d 323, 599 N.W.2d 870 (Ct. App. 1999): 1999 Term, p. 37-1, sec. 37.1411.


	37.142  Requirement of court approval for dismissal or amendment of drunk driving charges
	37.1421  Constitutionality of requirement
	 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 (Ct. App. 1989): 1988 Term, p. 37-1, sec. 37.111.


	37.143  Jury trial
	37.1431  Defendant's right to jury trial in prosecution for civil traffic violation
	 Dane County v. McGrew, 2005 WI 130, 285 Wis. 2d 519, 699 N.W.2d 890, at ¶1-100.

	37.1432  Number of jurors required in prosecution for civil traffic violation
	 Dane County v. McGrew, 2005 WI 130, 285 Wis. 2d 519, 699 N.W.2d 890, at ¶1-100.

	37.1433  Not guilty plea entered by letter constitutes appearance that triggers ten-day period for demanding jury trial
	 City of Fond du Lac v. Kaehne, 229 Wis. 2d 323, 599 N.W.2d 870 (Ct. App. 1999): 1999 Term, p. 37-1, sec. 37.1411.


	37.144  Entry of default judgment when defendant pleading not guilty fails to appear
	 County of Walworth v. Spalding, 111 Wis. 2d 19, 329 N.W.2d 925 (1983): 1982 Term, p. 198, sec. 12.7613.

	37.145  Taxing costs
	 County of Walworth v. Rohner, 108 Wis. 2d 713, 324 N.W.2d 682 (1982): 1982 Term, p. 197, sec. 12.7612.

	37.146  Municipal court has inherent power to vacate judgment of conviction for second or subsequent offense drunk driving over which it had no jurisdiction
	 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 37.141.

	37.147  Appeal in traffic prosecutions
	37.1471  Time for appeal triggered by docket entry of disposition
	 City of Sheboygan v. Flores, 229 Wis. 2d 242, 598 N.W.2d 307 (Ct. App. 1999): 1999 Term, p. 37-1, sec. 37.1431.

	37.1472  New trial before circuit court not permitted unless case was fully litigated on merits in municipal court
	 Village of Menomonee Falls v. Meyer, 229 Wis. 2d 811, 601 N.W.2d 666 (Ct. App. 1999): 1999 Term, p. 37-1, sec. 37.1432.


	37.148  Summary judgment not appropriate in traffic forfeiture proceeding
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶9-10.
	 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶1-16.

	37.149  Other matters
	37.1491  Is request for admissions permissible in traffic prosecution?
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶11.



	37.15  Instructing on traffic offenses in general
	37.151  Instructing on meaning of "under the influence"
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶8-10.


	37.16  Other Matters
	37.161  Defenses to traffic offenses
	37.1611  Defense of legal justification when law enforcement officer causes defendant to believe violation necessary to prevent bodily harm
	 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 (1982): 1981 Term, p. 172, sec. 12.7614.

	37.1612  There is no constitutional right to travel that bars prosecution for traffic crimes, in particular, operating after revocation or suspension
	 County of Fond du Lac v. Derksen, 2002 WI App 160, 256 Wis. 2d 490, 647 N.W.2d 922, at ¶5-11, 13.


	37.162  When instruction as to mandatory revocation required
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 159, sec. 11.7441.

	37.163  Statute barring proceeding under state statute after judgment for same violation in traffic ordinance action and vice versa
	37.1631  Statute bars only parallel municipal and state civil judgments, not subsequent state criminal prosecution
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 29-15, sec. 29.71.


	37.164  Defendant's right to copy of complete accident report and associated materials
	 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 47-6, sec. 47.7115.

	37.165  Penalty or punishment for traffic crimes
	37.1651  Enhancing potential penalty for second or subsequent traffic offenses
	37.16511  Prior conviction(s) that subjects defendant to this penalty enhancer is not element of crime that must be proved at trial beyond a reasonable doubt
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.



	37.166  Governmental entities have authority to prosecute traffic offenses (rejecting argument that accuser must be human being)
	 County of Fond du Lac v. Derksen, 2002 WI App 160, 256 Wis. 2d 490, 647 N.W.2d 922, at ¶6, 12-13.

	37.167  Nature of traffic forfeiture proceeding
	 State v. Schneck, 2002 WI App 239, 257 Wis. 2d 704, 652 N.W.2d 434, 2002 Term WCA-87, at ¶15.

	37.168  Applicability of traffic code
	37.1681  Applicability of traffic code in general: limited to activity occurring upon highways, unless otherwise expressly provided in code (Wis. Stat. § 346.02(1))
	37.16811  In general
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶10.

	37.16812  When operator's loss of control occurs on highway, accident may be said to have occurred upon highway for purposes of commission of traffic offense, even though resulting collision occurred off highway
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶1-20.


	37.1682  Applicability of sections relating to reckless and drunken driving:  limited to "highways" and "all premises held out to the public for use of their motor vehicles," etc. (Wis. Stat. § 346.61)
	37.16821  In general
	 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 751 N.W.2d 896, at ¶1-22.

	37.16822  Meaning of "premises held out to the public for use of their motor vehicle"
	 For cases dealing with this subject, see sec. 37.126.

	37.16823  Applicable to streets in gated communities to which public has access
	 State v. Tecza, 2008 WI App 79, 312 Wis. 2d 395, 751 N.W.2d 896, at ¶1-22.


	37.1683  Applicability of sections relating to accidents and accident reporting:  limited to "highways" and "all premises held out to the public for use of their motor vehicles," etc. (Wis. Stat. § 346.66)
	37.16831  In general
	37.16832  Meaning of "premises held out to the public for use of their motor vehicle"
	 For cases dealing with this subject, see sec. 37.126.





	37.2  Particular Traffic Crimes and Offenses
	37.21  Operating Under Influence Of Intoxicant Or With Prohibited Blood Alcohol Concentration (Wis. Stat. § 346.63(1)(a) and (b))
	37.211  Constitutionality of statute creating this offense
	37.2111  In general
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-1, sec. 37.2111.
	 State v. Bohacheff, 114 Wis. 2d 402, 338 N.W.2d 466 (1983): 1983 Term, p. 232, sec. 12.7621.
	 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶11-12.
	 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 (Ct. App. 1984): 1983 Term, p. 232, sec. 12.7621.
	 State v. Muehlenberg, 118 Wis. 2d 502, 347 N.W.2d 914 (Ct. App. 1984): 1983 Term, p. 232, sec. 12.7621.

	37.2112  Constitutionality of provision permitting charging and submitting to jury of both proscription on operating while intoxicated and proscription on operating with prohibited alcohol concentration, but permitting conviction and punishment for only one offense
	37.21121  Provision does not violate double jeopardy
	 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶4-8.

	37.21122  Provision does not violate due process
	 State v. Raddeman, 2000 WI App 190, 238 Wis. 2d 628, 618 N.W.2d 258, 2000 Term WCA-58, at ¶9-13.



	37.212  Elements of this offense
	37.2121  In general
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶14.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.
	 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 N.W.2d 236 (1988): 1987 Term, p. 37-1, sec. 37.12.
	 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 (1986): 1985 Term, p. 188, sec. 12.7625.
	 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 (1983): 1982 Term, p. 200, sec. 12.7622.
	 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 865 (1982): 1981 Term, p. 174, sec. 12.7621.
	 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 (1980): 1979 Term, p. 157, sec. 11.7421.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶6.
	 State v. Waalen, 125 Wis. 2d 272, 371 N.W.2d 401 (Ct. App. 1985): 1985 Term, p. 189, sec. 12.7625.
	 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 204, sec. 12.7622.

	37.2122  Prior conviction is not element of prosecution for second or subsequent offense; prior conviction that renders defendant a repeat offender and thus subject to increased punishment is not element of offense
	37.21221  In general
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 37-5, sec. 37.2151.
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶6, 13-15.
	 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶6.
	 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶9.
	 State v. Miles, 221 Wis. 2d 56, 584 N.W.2d 703 (Ct. App. 1998): 1998 Term, p. 36-8, sec. 36.1841.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.

	37.21222  Decision of Wisconsin Court of Appeals that indicates that prior conviction is element of offense and later decsion of Wisconsin Court of Appeals rejecting that decision
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶13-15.
	 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶8.


	37.2123  Prior convictions, etc., are element of crime when charge involves operation with blood alcohol concentration that is proscribed because defendant has those prior convictions, etc.
	37.21231  In general
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶7-8.
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶6.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶21.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec 37.2141.
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.

	37.21232  When defendant admits, or stipulates to, this element, it should not be submitted to jury
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-45.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶26-32.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶8.


	37.2124  Operates
	 For cases dealing with this subject, see sec. 37.122.

	37.2125  Improper driving is not element of this offense; offense does not require appreciable interference in management of vehicle
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶12.

	37.2126  Does this offense have mental element or is it strict liability offense?
	 Begay v. United States, 128 S. Ct. 1581 (2008).


	37.213  Probable cause or reasonable suspicion to believe this offense committed
	37.2131  Reasonable suspicion necessary to justify stop of automobile or continued detention after stop for some other reason
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶22-27.
	 State v. Post, 2007 WI 60, 301 Wis. 2d 1, 733 N.W.2d 634, at ¶1-37.
	 State v. Waldner, 206 Wis. 2d 51, 556 N.W.2d 681 (1996): 1996 Term, p. 1-17, sec. 1.52241.
	 State v. Powers, 2004 WI App 143, 275 Wis. 2d 456, 685 N.W.2d 869, at ¶1-15.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶19-21.
	 State v. Haynes, 2001 WI App 266, 248 Wis. 2d 724, 638 N.W.2d 82, 2001 Term WCA-159, at ¶12.
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 1-22, sec. 1.5333.
	 For decisions dealing with factors that give rise to reasonable suspicion of drunk driving, see sec. 1.5235.

	37.2132  Reasonable suspicion necessary to justify blood draw
	 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 (Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521.
	37.21321  In general
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶27-31.

	37.21322  Propriety of consideration of refusal to submit to preliminary breath test
	 For cases dealing with this subject, see sec. 44.563.


	37.2133  Probable cause to arrest
	37.21331  In general
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶1-40.
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶7-37.
	 State v. Swanson, 164 Wis. 2d 437, 475 N.W.2d 148 (1991): 1991 Term, p. 37-1, sec. 37.2111.
	 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 (1986): 1985 Term, p. 211, sec. 13.681.
	 State v. Sayles, 124 Wis. 2d 593, 370 N.W.2d 265 (1985): 1984 Term, p. 204, sec. 12.7622.
	 State v. Welsh, 108 Wis. 2d 319, 321 N.W.2d 245 (1982): 1981 Term, p. 174, sec. 12.7622.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶15-22.
	 State v. Larson, 2003 WI App 150, 266 Wis. 2d 236, 668 N.W.2d 338, at ¶16.
	 State v. Erickson, 2003 WI App 43, 260 Wis. 2d 279, 659 N.W.2d 407, 2002 Term WCA-272, at ¶14-16.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 (Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132.
	 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 (Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221.
	 State v. Seibel, 159 Wis. 2d 313, 464 N.W.2d 86 (Ct. App. 1990): 1990 Term, p. 1-31, sec. 1.6132.
	 State v. Dunn, 158 Wis. 2d 138, 462 N.W.2d 538 (Ct. App. 1990): 1990 Term, p. 1-27, sec. 1.541.
	 County of Dane v. Sharpee, 154 Wis. 2d 515, 453 N.W.2d 508 (Ct. App. 1990): 1989 Term, p. 37-2, sec. 37.2131.
	 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 204, sec. 12.7622.
	 For cases dealing with question whether probable cause existed to believe person was operating under influence of intoxicant or other drug for purposes of implied consent law, see sec. 44.22.

	37.21332  May consider defendant's refusal to submit to field sobriety test in determining whether probable cause for arrest exists
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶30.
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.

	37.21333  When defendant seeks to suppress evidence of intoxication because there allegedly was no probable cause to arrest, trial court not bound by finding of no probable cause made in DOT administrative review of suspension of operating privilege
	 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 722 N.W.2d 626, at ¶16.
	 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 (Ct. App. 1996): 1996 Term, p. 37-3, sec. 37-3, sec. 37.2132.

	37.21334  When defendant seeks to suppress evidence of intoxication because there allegedly was no probable cause to arrest, is trial court bound by finding of no probable cause made by court on judicial review of DOT administrative review of suspension of operating privilege?
	 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 2d 337, 750 N.W.2d 475, at ¶3.
	 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 722 N.W.2d 626, at ¶1-18.

	37.21335  Does not require that field sobriety test, which demonstrated person's impairment, was performed
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶24-33.


	37.2134  Sufficiency of showing of probable cause in complaint
	 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 (1983): 1982 Term, p. 200, sec. 12.7623.

	37.2135  Sufficiency of evidence to establish probable cause at preliminary examination
	37.21351  Sufficiency to establish prior convictions when prior convictions render offense felony
	 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶1-11.


	37.2136  Comparison of concept of probable cause when defendant seeks suppression of evidence with concept of probable cause in administrative and judicial proceedings relating to suspension or revocation of operating privilege
	 For cases dealing with this subject, see sec. 44.223.

	37.2137  When trial court has reviewed question of probable cause for purposes of refusal proceeding, but has applied standards governing determination of probable cause to arrest for purposes of suppression of evidence, defendant has received proper, full, and correct determination of probable cause to arrest for purposes of suppression of evidence
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶15-22.


	37.214  Admission of evidence
	37.2141  Prior convictions, etc., are admissible to prove "prohibited alcohol concentration" element of crime when charge involves operation with blood alcohol concentration of .08 percent or more
	37.21411  General rule: Evidence is admissible
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.

	37.21412  Exception: When defendant admits prior convictions, etc., that subject him to lower blood alcohol concentration, evidence of prior convictions, etc., is inadmissible
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-45.
	 State v. Veach, 2002 WI 110, 255 Wis. 2d 390, 648 N.W.2d 447, 2001 Term WSC-323, at ¶126.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶26-32.
	 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 743 N.W.2d 481, at ¶5.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶22.

	37.21413  Proving prior convictions by submission of certified copy of defendant's DOT driving record
	 For cases dealing with this subject, see sec. 37.21432.


	37.2142  Evidence relating to defendant's refusal to submit to blood-alcohol test
	37.21421  Fact of refusal
	 For cases dealing with this subject, see sec. 13.36211.

	37.21422  Reason for refusal
	 For cases dealing with this subject, see sec. 13.36212.


	37.2143  Certified copy of defendant's DOT driving record
	37.21431  In general
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶1-21.

	37.21432  To prove prior convictions when charge involves operation with blood alcohol concentration of .08 percent or more
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶1-21.


	37.2144  Evidence that defendant asked for, but was not provided, alternative test
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 210, sec. 13.6342.

	37.2145  Blood-alcohol chart
	 State v. Hinz, 121 Wis. 2d 282, 360 N.W.2d 56 (Ct. App. 1984): 1984 Term, p. 204, sec. 12.7623.

	37.2146  Blood-alcohol test results
	 For cases dealing with this subject, see sec. 18.4.

	37.2147  No need for evidence of scientific reliability of intoximeter 3000
	 State v. Dwinell, 119 Wis. 2d 305, 349 N.W.2d 739 (Ct. App. 1984): 1983 Term, p. 126, sec. 5.8334.

	37.2148  Other evidence and matters relating to admission of evidence
	37.21481  Propriety of reference to preliminary breath test
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 154, sec. 13.681.

	37.21482  Results of horizontal gaze nystagmus (HGN) test
	 For cases dealing with this subject, see sec. 18.7552.

	37.21483  "Deficient sample" printout from intoxilyzer
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.

	37.21484  Presumption of intoxication from blood alcohol content
	 For cases dealing with this subject, see sec. 20.253.

	37.21485  Absorption curve opinion evidence
	 For cases dealing with this subject, see sec. 18.2573.


	37.2149  Other evidence and matters relating to admission of evidence (cont'd)
	37.21491  Corroborating circumstantial evidence of intoxication
	 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 (1980): 1979 Term, p. 158, sec. 11.7423.

	37.21492  Defendant's prior hospitalization for intoxication
	 Novitzke v. State, 92 Wis. 2d 302, 284 N.W.2d 904 (1979): 1979 Term, p. 58, sec. 5.133.

	37.21493  Lay testimony as to intoxication
	 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 (1980): 1979 Term, p. 158, sec. 11.7425.
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 158, sec. 11.7425.

	37.21494  Fourth amendment limitations on extracting bodily fluids for alcohol-content testing
	 For cases dealing with this subject, see sec. 1.632.

	37.21495  Limitations on admission of blood-alcohol test results imposed by implied consent law
	 For cases dealing with this subject, see chapter 44.

	37.21496  Expert testimony regarding effect of particular blood alcohol concentration
	 For cases dealing with this subject, see sec. 18.7547.

	37.21497  Admission of particular evidence after consideration of probative value and countervailing factors
	 For cases dealing with this subject, see sec. 13.362.



	37.215  Instructing on this offense and lesser-included offenses
	37.2151  Instructing on this offense as charged offense
	37.21511  Content of instruction in general
	 State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 (1986): 1985 Term, p. 188, sec. 12.7625.
	 State v. Vick, 104 Wis. 2d 678, 312 N.W.2d 489 (1981): 1981 Term, p. 88, sec. 5.914.
	 State v. Waalen, 125 Wis. 2d 272, 371 N.W.2d 401 (Ct. App. 1985): 1985 Term, p. 189, sec. 12.7625.
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 234, sec. 12.7623.

	37.21512  When defendant admits prior convictions, etc., that subject him to lower prohibited blood alcohol concentration, jury should not be instructed with respect to status element (i.e., that defendant had prior convictions, etc., that subjected him to lower prohibited blood alcohol concentration)
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-45.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶26-32.


	37.2152  Instructing on this offense as lesser-included offense
	37.21521  Offenses of which this is and is not a lesser-included offense
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶6-28.


	37.2153  Instructing on lesser-included offenses in prosecutions for this offense
	37.21531  Offenses that are and are not lesser-included offenses of this offense
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶6-28.


	37.2154  Instructing on presumption of intoxication from blood-alcohol content
	 For cases dealing with this subject, see sec. 8.5316.


	37.216  Sufficiency of evidence to convict
	37.2161  In general
	 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 N.W.2d 236 (1988): 1987 Term, p. 37-1, sec. 37.12.
	 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 (1983): 1982 Term, p. 201, sec. 12.7627.
	 State v. Peotter, 108 Wis. 2d 359, 321 N.W.2d 265 (1982): 1981 Term, p. 175, sec. 12.7627.
	 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 (1980): 1979 Term, p. 158, sec. 11.7428.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 143, sec. 12.7624.
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 158, sec. 11.7428.

	37.2162  Sufficiency of evidence to establish prior conviction(s) that subject defendant to increased punishment for being a repeat offender
	 For cases dealing with this subject, see sec. 37.2175.

	37.2163  Sufficiency of evidence to establish prior conviction(s) that subject defendant to lower prohibited blood alcohol concentration
	37.21631  In general
	37.21632  Sufficiency of certified copy of defendant's DOT driving record
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶1-21.

	37.21633  Use of drunk driving conviction in another jurisdiction (e.g., Minnesota)
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶20.


	37.2164  Sufficiency to prove that defendant "operated" vehicle
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶13-17.
	 For cases dealing generally with the sufficiency of the evidence to prove that the defendant was operating a vehicle, see sec. 37.1224.


	37.217  Penalty or punishment for this offense
	37.2171  In general
	 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 (1982): 1981 Term, p. 177, sec. 12.7629.
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 176, sec. 12.7628.
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶4-20.
	 City of Prairie du Chien v. Evans, 100 Wis. 2d 358, 302 N.W.2d 61 (Ct. App. 1981): 1980 Term, p. 143, sec. 12.7625.
	 For cases dealing with equal protection limitations on computing when defendant is repeat offender subject to increased penalty, see sec. 23.614.

	37.2172  Constitutionality of provisions increasing penalty based on fact that defendant is repeat offender
	37.21721  Consistency with equal protection of treating person who previously refused breathalyzer test and previously was found not guilty differently than person who previously took test and previously was found not guilty (former is treated as second offender, while latter is treated as first offender)
	 State v. Thompson, 134 Wis. 2d 330, 397 N.W.2d 121 (Ct. App. 1986): 1986 Term, p. 235, sec. 12.7625.

	37.21722  Consistency with equal protection of treating person who previously refused breathalyzer and was found guilty the same as person who previously refused breathalyzer and previously was found not guilty (both are treated as second offenders)
	 State v. Thompson, 134 Wis. 2d 330, 397 N.W.2d 121 (Ct. App. 1986): 1986 Term, p. 235, sec. 12.7625.

	37.21723  Consistency with due process of increasing penalty for offense based on events that occurred after commission of present offense
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶9.


	37.2173  Use of drunk driving conviction, operating privilege suspension or revocation, or other judicial or administrative determination, in another jurisdiction to increase penalty for drunk driving under Wis. Stat. §§ 346.65(2) and 343.307
	37.21731  In general
	 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 775 N.W.2d 297, at ¶1-14.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶1-16.
	 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 691 N.W.2d 366, at ¶1-11.
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶20.
	 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 37-6, sec. 37.2311.
	 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 (Ct. App. 1987): 1986 Term, p. 236, sec. 12.7626.

	37.21732  State has burden of establishing that prior conviction or determination qualifies as basis for imposition of enhanced penalty for drunk driving
	 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 775 N.W.2d 297, at ¶13.

	37.21733  Illinois court’s placement of OWI offender under court supervision is “conviction”
	 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 775 N.W.2d 297, at ¶11.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶15.
	 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 691 N.W.2d 366, at ¶1-11.

	37.21734  Fact that Minnesota’s OWI statute requires proof of element not contained in Wisconsin’s OWI statute does not preclude use of Minnesota conviction
	 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 691 N.W.2d 366, at ¶8.

	37.21735  Michigan license suspension as result of OWI arrest does not count as prior OWI conviction
	 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 775 N.W.2d 297, at ¶9-11.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶1-16.

	37.21736  Illinois "zero tolerance" suspension does not count as conviction or suspension described in Wis. Stat. § 343.307
	 State v. Carter, 2009 WI App 156, __ Wis. 2d __, 775 N.W.2d 297, at ¶1-18.


	37.2174  Determining number of prior convictions for purposes of establishing penalty
	37.21741  Number of prior convictions, etc., for purposes of penalty enhancement is determined as of the date of sentencing for present offense, not as of date that present offense was committed
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶4-16.

	37.21742  For purpose of determining number of prior convictions, conviction does not occur until sentence is imposed
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶18.


	37.2175  Establishing prior conviction(s) that subject defendant to increased punishment for being repeat offender
	37.21751  In general
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶32.
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 37-5, sec. 37.2151.
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶10-11.
	 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶10.

	37.21752  Requirements of Wis. Stat. § 973.12(1) not applicable
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶32.
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 37-5, sec. 37.2151.
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶10-11.

	37.21753  Defense counsel may admit prior conviction(s) on behalf of defendant
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶32.
	 State v. Wideman, 206 Wis. 2d 91, 556 N.W.2d 737 (1996): 1996 Term, p. 37-5, sec. 37.2151.
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶10-11.

	37.21754  Teletype of defendant's DOT driving record is competent and sufficient evidence of prior convictions
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶13.

	37.21755  Use of drunk driving conviction in another jurisdiction (e.g., Minnesota)
	 For cases dealing with this subject, see sec. 37.2173.

	37.21756  State not required to prove prior conviction(s) to jury beyond reasonable doubt
	 State v. Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265, at ¶16.
	 For cases dealing with whether prior convictions are an element of the offense of drunk driving, see sec. 37.2122.


	37.2176  Collateral attack on prior conviction(s), or other proceedings that subject defendant to increased punishment for being repeat offender
	 For cases dealing with this subject, see sec. 37.2192.

	37.2177  Sentencing guidelines established by chief judge of each judicial administrative district under Wis. Stat. § 346.65(2m)
	37.21771  Constitutionality of guidelines: Disparity between guidelines established in each district, which results in greater punishment in one district than would be imposed in another, does not violate either equal protection or due process
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶28-41.
	 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 652 N.W.2d 429, 2002 Term WCA-90, at ¶4-12.

	37.21772  Constitutionality of guidelines: Disparate implementation of guidelines in different counties within district does not violate either equal protection or due process
	 State v. Smart, 2002 WI App 240, 257 Wis. 2d 704, 652 N.W.2d 429, 2002 Term WCA-90, at ¶13-15.

	37.21773  Authority to adopt "guidelines . . . for the consideration of aggravating and mitigating factors" permits establishment of appropriate sentence ranges linked to those factors
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶16-18.

	37.21774  Guidelines apply only to sentencing for offense proscribed in Wis. Stat. § 346.63(1)(b), not to sentencing for offense proscribed in Wis. Stat. § 346.63(1)(a)
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶25-27.

	37.21775  Guidelines may be considered in sentencing for offense proscribed in Wis. Stat. § 346.63(1)(a)
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶25-27.
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶10.

	37.21776  Guidelines are discretionary, not mandatory
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶27.

	37.21777  Supreme court refuses to invalidate guidelines under its supervisory power over state courts
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶42-43.


	37.2178  Use of sentencing guidelines established by chief judge of each judicial administrative district under Wis. Stat. § 346.65(2m) when sentencing for violation of Wis. Stat. §  346.63(1)(a)
	37.21781  Permissibility of use
	 For cases dealing with this subject, see sec. 37.21775.

	37.21782  Constitutionality of use
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶12.

	37.21783  When use constitutes erroneous exercise of discretion in particular case
	 State v. Kuechler, 2003 WI App 245, 268 Wis. 2d 192, 673 N.W.2d 335, at ¶9-11.


	37.2179  Other matters
	37.21791  When probation imposed for fourth and subsequent OWI and PAC drunk driving offenses, which carry mandatory minimum period of imprisonment, confinement for that period must be imposed as a condition of probation
	 State v. Eckola, 2001 WI App 295, 249 Wis. 2d 276, 638 N.W.2d 903, 2001 Term WCA-184, at ¶1-16.

	37.21792  When defendant who has been convicted of this offense commits two additional offenses, to both of which he pleads guilty at same time, it is improper for trial court to treat both offenses as third offenses for purposes of determining authorized punishment
	 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶1-14.

	37.21793  Person convicted of crime of drunk driving may have sentence enhanced under general repeater statute even though penalty for crime of drunk driving has already been enhanced because crime is second or subsequent offense, so long as general repeater enhancer is supported by separate and distinct prior conviction
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶1-34.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶11-22.

	37.21794  Consideration, when sentencing for offense proscribed in Wis. Stat. § 346.63(1)(a), of guidelines established under Wis. Stat. § 346.65(2m) for offense proscribed in Wis. Stat. § 346.63(1)(b)
	 For cases dealing with this subject, see sec. 37.21775.

	37.21795  Prior conviction(s) that subjects defendant to increased potential punishment for offense is not element of offense that must be proved at trial beyond a reasonable doubt
	 For cases dealing with this subject, see sec. 37.2122.

	37.21796  Constitutionality of increasing punishment for subsequent offense when earlier offense upon which increased punishment based occurred prior to enactment of statute making it prior offense that will increase punishment
	 State v. Schuman, 186 Wis. 2d 213, 520 N.W.2d 107 (Ct. App. 1994): 1994 Term, p. 30-6, sec. 30.9221.

	37.21797  Mandatory imprisonment for at least thirty days for third offense
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2311.



	37.218  Defenses to this offense
	37.2181  Privilege
	 State v. Schoenheide, 104 Wis. 2d 114, 310 N.W.2d 650 (Ct. App. 1981): 1981 Term, p. 187, sec. 12.96.

	37.2182  Mechanical problem causing auto's erratic movement
	 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 (1983): 1982 Term, p. 71, sec. 4.534.

	37.2183  Immobility of vehicle does not constitute defense to this offense
	 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 (Ct. App. 1996): 1996 Term, p. 37-1, sec. 37.1212.


	37.219  Other matters
	37.2191  Implied consent law
	 For cases dealing with this subject, see chapter 44.

	37.2192  Collateral attack on prior drunk driving convictions used to criminalize, or enhance penalty for, this offense or to lower blood alcohol concentration that subjects defendant to prosecution for this offense
	37.21921  In general
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).
	 State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, at ¶15, 17.
	 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 743 N.W.2d 481, at ¶2.
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶1-17.
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶1-12.
	 State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810, at ¶1-26.
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶9-11.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.
	 For cases dealing with collateral attacks on convictions, see sec. 12.752.
	 For cases dealing with collateral attacks on convictions used to subject defendant to increased punishment under habitual criminality statute, see sec. 31.6293.

	37.21922  Burden of proof on collateral attack
	 Iowa v. Tovar, 124 S. Ct. 1379 (2004).
	 State v. Hammill, 2006 WI App 128, 293 Wis. 2d 654, 718 N.W.2d 747, at ¶6.
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶7.

	37.21923  Collateral attack on refusal proceeding cannot succeed because defendant has no right to counsel in such a proceeding
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶1-12.

	37.21924  State's right to appeal from order granting defendant's motion collaterally attacking prior conviction
	 State v. Knapp, 2007 WI App 273, 306 Wis. 2d 843, 743 N.W.2d 481, at ¶1-7.


	37.2193  Proving prior convictions
	 State v. Peete, 185 Wis. 2d 4, 517 N.W.2d 149 (1994): 1993 Term, p. 31-22, sec. 31.6531.
	 State v. McAllister, 107 Wis. 2d 532, 319 N.W.2d 865 (1982): 1981 Term, p. 175, sec. 12.7626.

	37.2194  Constitutionality of incarceration of defendant for second offense when first conviction obtained without counsel
	 State v. Novak, 107 Wis. 2d 31, 318 N.W.2d 364 (1982): 1981 Term, p. 177, sec. 12.7629.

	37.2195  Nature of offense—civil or criminal—for purposes of double jeopardy and other analysis
	 State v. Thierfelder, 174 Wis. 2d 213, 495 N.W.2d 669 (1993): 1992 Term, p. 37-7, sec. 37.2321.
	 State v. Lawton, 167 Wis. 2d 461, 482 N.W.2d 142 (Ct. App. 1992): 1991 Term, p. 29-13, sec. 29.4314.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 90, sec. 8.11.

	37.2196  Amending charge
	37.21961  Amending complaint from charging prohibited concentration of alcohol in breath to charging prohibited concentration of alcohol in blood
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 6-1, sec. 6.1921.

	37.21962  Amending information at time of trial from driving under influence of intoxicant to driving under influence of intoxicant, controlled substance, or both
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶13-16.


	37.2197  Other matters
	37.21971  When instruction to accused on mandatory revocation required
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 159, sec. 11.7441.

	37.21972  Constitutional limitations on administration of sobriety tests
	 For cases dealing with this subject, see secs. 1.6314, 1.6322, 1.6324, 1.6325, 24.6213, 24.6222, 24.6223, and 24.6224.

	37.21973  Gravity of this offense; carnage caused by this offense on state's and nation's highways
	 Begay v. United States, 128 S. Ct. 1581 (2008).
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶27.
	 State v. Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.W.2d 20, at ¶14-15.

	37.21974  Purpose of OWI statutes
	 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 691 N.W.2d 366, at ¶11.

	37.21975  Does this offense have mental element or is it strict liability offense?
	 For cases dealing with this subject, see sec. 37.2126.


	37.2198  Other matters (cont'd)
	37.21981  Propriety of separate convictions based on alcohol concentration in breath and on alcohol concentration in blood
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	37.21982  Authority of court commissioner to expunge record of conviction
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.

	37.21983  When reasonable suspicion justifying temporary investigative stop exists with respect to this offense
	 For cases dealing with this subject, see sec. 1.53391.

	37.21984  Local government's authority to enact ordinance punishing second-offense drunk driving
	 County of Walworth v. Rohner, 108 Wis. 2d 713, 324 N.W.2d 682 (1982): 1982 Term, p. 199, sec. 12.7621.

	37.21985  When sole purpose of introducing evidence of defendant's prior convictions, suspensions or revocations under Wis. Stat. § 343.307(1) is to prove the status element that the defendant is subject to a .08 prohibited blood alcohol concentration, and the defendant admits that element, evidence of the defendant's prior convictions, suspensions or revocations should not be admitted and status element should not be submitted to jury
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶41-45.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶26-32.


	37.2199  Other matters (cont'd)
	37.21991  No double jeopardy bar to prosecution for this offense after administrative suspension of driver's operating privileges based on operating under influence of intoxicant
	 For cases dealing with this subject, see sec. 29.7832.

	37.21992  No double jeopardy bar to prosecution for criminal drunk driving offense after conviction of civil forfeiture prosecution for this offense
	 For cases dealing with this subject, see sec. 29.7831.

	37.21993  Officer acting outside of local jurisdiction may make citizen's arrest for this offense
	 City of Waukesha v. Gorz, 166 Wis. 2d 243, 479 N.W.2d 221 (Ct. App. 1991): 1991 Term, p. 1-26, sec. 1.991.

	37.21994  Municipal court has no jurisdiction over second and subsequent offense drunk driving
	 For cases dealing with this subject, see sec. 37.113.

	37.21995  Municipal court has inherent power to vacate judgment of conviction for second or subsequent offense drunk driving over which it had no jurisdiction
	 For cases dealing with this subject, see sec. 37.146.

	37.21996  Criminal prosecution for second and subsequent offense is permitted even if defendant was prosecuted civilly for same act in municipal court
	 City of Kenosha v. Jensen, 184 Wis. 2d 91, 516 N.W.2d 4 (Ct. App. 1994): 1993 Term, p. 37-1, sec. 37.141.

	37.21997  Requirement of court approval for dismissal or amendment of this charge
	 For cases dealing with this subject, see sec. 37.142.




	37.22  Operating With Detectable Amount Of Restricted Controlled Substance In One's Blood (Wis. Stat. § 346.63(1)(am))
	37.221  Constitutionality of statute creating this offense
	37.2211  In general
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶17.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶1-29.

	37.2212  Consistency with police powers doctrine
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶17.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶6-20, 28.

	37.2213  Consistency with due process
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶17.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶7, 12-20, 28.

	37.2214  Consistency with equal protection
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶17.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶28.

	37.2215  Constitutionality of failure of statute to require showing of impairment as result of detectable amount of restricted controlled substance in blood
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶17.



	37.23  Causing Injury By Intoxicated Operation Of Vehicle
	37.231  Constitutionality of statute creating this offense
	37.2311  Constitutionality of proscription on having 0.1 grams or more of alcohol in 210 liters of breath
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-1, sec. 37.2111.

	37.2312  Constitutionality of absence of requirement of causal connection between intoxicated condition of operator and injury
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶38.


	37.232  Elements of this offense
	37.2321  In general
	37.2322  Having 0.1 grams or more of alcohol in 210 liters of breath
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	37.2323  Prior convictions, etc., are element of crime when charge involves operation with blood alcohol concentration of .08 percent or more
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.


	37.233  Admission of evidence
	37.2331  In general
	 For cases dealing with this subject, see secs. 13.362 and 37.214.

	37.2332  Blood-alcohol test results
	 For cases dealing with this subject, see sec. 18.4.

	37.2333  Prior convictions, etc., are admissible to prove "prohibited alcohol concentration" element of crime when charge involves operation with blood alcohol concentration of .08 percent or more
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.


	37.234  Instructing on this offense and lesser-included offenses
	37.2341  Instructing on this offense as lesser-included offense
	37.23411  Offenses of which this is and is not a lesser-included offense
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶6-28.


	37.2342  Instructing on lesser-included offenses in prosecutions for this offense
	37.23421  Offenses that are and are not lesser-included offenses of this offense
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶6-28.


	37.2343  Instructing on presumption of intoxication from blood-alcohol content
	 For cases dealing with this subject, see sec. 8.5316.


	37.235  Other matters
	37.2351  Penalty or punishment for offense
	 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661.

	37.2352  Propriety of separate convictions based on alcohol concentration in breath and on alcohol concentration in blood
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 37-2, sec. 37.2122.

	37.2353  Requirement of court approval for dismissal or amendment of this charge
	 For cases dealing with this subject, see sec. 37.142.

	37.2354  No double jeopardy bar to prosecution for this offense after conviction of civil traffic offense based on same incident
	 For cases dealing with this subject, see sec. 29.7831.



	37.24  Causing Injury By Negligent Operation Of Vehicle (Formerly, High Degree Of Negligence In Operation Of Vehicle)
	37.241  Causing bodily harm
	37.2411  Constitutionality of statute creating this offense
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.

	37.2412  Elements of this offense
	37.24121  In general
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7221.

	37.24122  Criminal negligence
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶9.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.


	37.2413  Instructing on this offense
	37.24131  Instructing on need for unanimity as to specific act that constitutes criminal negligence
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.


	37.2414  Sufficiency of evidence to convict
	37.24141  Sufficiency to prove criminal negligence
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.


	37.2415  Other matters
	37.24151  Need for juror unanimity on specific act that constitutes criminal negligence
	 For cases dealing with this subject, see sec. 37.24131.

	37.24152  When reasonable suspicion to believe this offense committed exists
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶9.



	37.242  Causing great bodily harm
	37.2421  Constitutionality of statute creating this offense
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.

	37.2422  Elements of this offense
	37.24221  In general
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7221.

	37.24222  Criminal negligence
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶9.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.


	37.2423  Instructing on this offense
	37.24231  Instructing on need for unanimity as to specific act that constitutes criminal negligence
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.


	37.2424  Sufficiency of evidence to convict
	37.24241  Sufficiency to prove criminal negligence
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.


	37.2425  Other matters
	37.24251  Need for juror unanimity on specific act that constitutes criminal negligence
	 For cases dealing with this subject, see sec. 37.24231.

	37.24252  When reasonable suspicion to believe this offense committed exists
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶9.




	37.25  Endangering Safety By Negligent Operation Of Vehicle
	37.251  Elements of this offense
	37.2511  In general
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶15.


	37.252  Sufficiency of evidence to convict
	37.2521  In general
	 State v. Butler, 2009 WI App 52, 317 Wis. 2d 515, 768 N.W.2d 46, at ¶15.



	37.26  Operating After Revocation Or Suspension
	37.261  Constitutionality of statute creating this offense
	 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 (1978): 1978 Term, p. 122, sec. 11.7411.

	37.262  Elements of this offense
	37.2621  In general
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 37-1, sec. 37.2111.
	 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 (1982): 1981 Term, p. 179, sec. 12.7641.
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶18.

	37.2622  That defendant knew or had cause to believe that his operating privilege had been revoked
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 37-1, sec. 37.2112.
	 State v. Collova, 79 Wis. 2d 473, 255 N.W.2d 581 (1977): 1977 Term, p. 84, sec. 11.2931.

	37.2623  Prior conviction(s) that subject defendant to increased penalty as repeat offender are not elements of offense that need to be submitted to jury
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.


	37.263  Probable cause or reasonable suspicion to believe this offense committed
	37.2631  Reasonable suspicion to believe this offense committed
	37.26311  In general
	37.26312  Officer's knowledge that vehicle owner's license is revoked will support reasonable suspicion for traffic stop so long as officer remains unaware of any facts that would suggest that owner is not driving
	 State v. Newer, 2007 WI App 236, 306 Wis. 2d 193, 742 N.W.2d 923, at ¶1-9.



	37.264  Admission of evidence
	37.2641  Defendant's driving record
	 State v. Leis, 134 Wis. 2d 441, 397 N.W.2d 498 (Ct. App. 1986): 1986 Term, p. 237, sec. 12.7631.


	37.265  Instructing on this offense and lesser-included offenses
	37.2651  Instructing on this offense as charged offense
	37.26511  Content of instruction
	 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 (1982): 1981 Term, p. 179, sec. 12.7642.



	37.266  Sufficiency of evidence to convict
	37.2661  In general
	 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 (1982): 1981 Term, p. 180, sec. 12.7643.

	37.2662  Sufficiency of evidence to establish prior conviction(s) that subject defendant to increased punishment for being repeat offender
	 For cases dealing with this subject, see sec. 37.2678.

	37.2663  Sufficiency to prove that defendant "operated" vehicle
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶13-17.
	 For cases dealing generally with the sufficiency of the evidence to prove that the defendant was operating a vehicle, see sec. 37.1224.

	37.2664  Sufficiency to prove that defendant operated vehicle on a "highway"
	 State v. Mertes, 2008 WI App 179, 315 Wis. 2d 756, 762 N.W.2d 813, at ¶18-19.
	 For cases dealing generally with the sufficiency of the evidence to prove that the defendant was operating a vehicle on a highway, see sec. 37.1212.


	37.267  Defenses to this offense
	37.2671  There is no constitutional right to travel that bars prosecution for operating after revocation or suspension
	 For cases dealing with this subject, see sec. 37.1512.


	37.268  Penalty or punishment for offense
	37.2681  Constitutionality of mandatory imprisonment
	 Steeno v. State, 85 Wis. 2d 663, 271 N.W.2d 396 (1978): 1978 Term, p. 122, sec. 11.7411.

	37.2682  Court must sentence defendant to imprisonment, but sentence need not be consecutive
	 State v. Schultz, 145 Wis. 2d 661, 429 N.W.2d 79 (Ct. App. 1988): 1988 Term, p. 37-3, sec. 37.2221.

	37.2683  To determine whether defendant is subject to penalty enhancer for multiple offenses, court must measure time between violations, not convictions
	 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 (Ct. App. 1990): 1990 Term, p. 37-1, sec. 37.221.

	37.2684  Classification as habitual traffic offender does not make fifth or subsequent conviction criminal when original revocations or suspensions that resulted in classification as habitual traffic offender were imposed solely due to failure to pay fine or forfeiture
	 State v. Kniess, 178 Wis. 2d 451, 504 N.W.2d 122 (Ct. App. 1993): 1993 Term, p. 37-2, sec. 37.2111.
	 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 (Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121.

	37.2685  When failure to pay fine or forfeiture is not sole basis for suspension, third offense remains criminal, and punishment not limited to civil forfeiture
	 State v. Biljan, 177 Wis. 2d 14, 501 N.W.2d 820 (Ct. App. 1993): 1992 Term, p. 37-5, sec. 37.2122.

	37.2686  California suspension for failure to appear in court was not imposed "solely due to a failure to pay a fine or forfeiture," within meaning of Wis. Stat. § 343.44(2)(e)2.
	 State v. Anderson, 178 Wis. 2d 103, 503 N.W.2d 366 (Ct. App. 1993): 1993 Term, p. 37-3, sec. 37.2112.

	37.2687  Enhanced penalty for operating after revocation or suspension when one is a habitual traffic offender
	37.26871  In general
	 For cases dealing with this subject, see sec. 47.177.

	37.26872  Effect of rescission of HTO status after operation of motor vehicle, but before conviction
	 For cases dealing with this subject, see sec. 47.1771.


	37.2688  Establishing prior conviction(s) that subject defendant to increased punishment for being repeat offender
	37.26881  In general
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶12.
	 State v. Lindholm, 2000 WI App 225, 239 Wis. 2d 167, 619 N.W.2d 267, 2000 Term WCA-93, at ¶7-8.

	37.26882  Requirements of Wis. Stat. § 973.12(1) are not applicable
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.

	37.26883  Defense counsel may admit prior conviction(s) on behalf of defendant
	 State v. Spaeth, 206 Wis. 2d 135, 556 N.W.2d 728 (1996): 1996 Term, p. 37-10, sec. 37.2531.

	37.26884  Teletype of defendant's DOT driving record is competent and sufficient evidence of prior convictions
	 State v. Van Riper, 2003 WI App 237, 267 Wis. 2d 759, 672 N.W.2d 156, at ¶12-13.


	37.2689  Other matters
	37.26891  Operation after revocation period imposed for some reason other than failure to pay a fine or forfeiture has expired, but before reinstatement of operating privileges, is not subject to criminal sanction
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶42-43.
	 State v. Muniz, 181 Wis. 2d 928, 512 N.W.2d 252 (Ct. App. 1994): 1993 Term, p. 37-5, sec. 37.2114.

	37.26892  Mandatory minimum penalty for operating after operating privilege is suspended or revoked for violating Wis. Stat. § 346.63(1) applies when initial court-ordered period of suspension or revocation for conviction of operating motor vehicle while intoxicated has expired, but suspension or revocation continued because of failure to comply with required alcohol assessment interview or treatment program
	 State v. Doyen, 185 Wis. 2d 635, 518 N.W.2d 321 (Ct. App. 1994): 1993 Term, 37-6, sec. 37.2115.

	37.26893  Criminal penalty enhancer for subsequent violations applies regardless of whether the prior convictions were civil or criminal
	 State v. Charles, 180 Wis. 2d 155, 509 N.W.2d 85 (Ct. App. 1993): 1993 Term, p. 37-4, sec. 37.2113.



	37.269  Other matters
	37.2691  Effect of subsequent vacation of conviction upon which revocation was based
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶35.
	 State v. Orethun, 84 Wis. 2d 487, 267 N.W.2d 318 (1978): 1977 Term, p. 84, sec. 11.2932.

	37.2692  This offense may be charged when person operates a motor vehicle outside restrictions of occupational license
	 State v. Eisenberg, 151 Wis. 2d 38, 443 N.W.2d 328 (Ct. App. 1989): 1988 Term, p. 37-2, sec. 37.221.

	37.2693  Propriety of collateral attack on prior OAR convictions used to enhance penalty for this offense
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶1-22.
	 State v. Hahn, 2001 WI 6, 241 Wis. 2d 85, 621 N.W.2d 902, 2000 Term WSC-31, at ¶1-2.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶6-29.
	 State v. Baker, 169 Wis. 2d 49, 485 N.W.2d 237 (1992): 1991 Term, p. 37-1, sec. 37.221.
	 State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 2000 Term WCA-7, at ¶6.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.
	 State v. Baker, 165 Wis. 2d 42, 477 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 37-4, sec. 37.221.

	37.2694  No double jeopardy bar to prosecution for this offense after conviction of civil traffic offense based on same incident
	 For cases dealing with this subject, see sec. 29.7831.

	37.2695  Summary of changes in statutory scheme made by 1997 Wis. Act 84
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶10-22.



	37.27  Speeding
	37.271  Admission of evidence
	37.2711  Scientific evidence relating to speed of automobile (e.g., radar)
	 For cases dealing with this subject, see sec. 18.71.


	37.272  Defenses to this offense
	37.2721  Defense of legal justification when law enforcement officer causes defendant to believe violation necessary to prevent bodily harm
	 For cases dealing with this subject, see sec. 37.1511.


	37.273  Sufficiency of evidence to convict
	 State v. Hanson, 85 Wis. 2d 233, 270 N.W.2d 212 (1978): 1978 Term, p. 123, sec. 11.7422.


	37.28  Leaving Scene Of Accident (Hit and Run)
	37.281  Constitutionality of statute creating this offense
	37.2811  Duty to provide name, etc,. and to display operator's license does not violate privilege against self-incrimination
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶17-29.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 238, sec. 12.7651.

	37.2812  Word "attending" is not unconstitutionally vague
	 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 646, 735 N.W.2d 574, at ¶13.


	37.282  Elements of this offense
	37.2821  In general
	 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836.
	 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. App. 1984): 1984 Term, p. 43, sec. 2.3342.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 178, sec. 12.7631.

	37.2822  Duty to render reasonable assistance not nullified by accident victim's immediate death
	 State v. Yoder, 200 Wis. 2d 463, 546 N.W.2d 575 (Ct. App. 1996): 1995 Term, p. 37-3, sec. 37.2313.
	 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 (Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212.

	37.2823  Duty to render reasonable assistance not imposed when person struck by defendant's automobile already dead
	 State v. Yoder, 200 Wis. 2d 463, 546 N.W.2d 575 (Ct. App. 1996): 1995 Term, p. 37-3, sec. 37.2313.

	37.2824  To fulfill obligations of hit-and-run statute, operator of vehicle is required to identify himself or herself as operator of vehicle; one who gives required information (name, etc.), but denies that he or she was operator of vehicle, violates statute
	 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 646, 735 N.W.2d 574, at ¶1-16.

	37.2825  Accident
	37.28251  In general
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶1-20.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶8-16.

	37.28252  Can include intentional conduct
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶15.
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶12.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶8-16.

	37.28253  "Accident" includes, at a minimum, an operator's loss of control of vehicle that results in collision; it is not limited to collision itself
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶1-20.



	37.283  Probable cause to believe this offense committed
	37.2831  Sufficiency of showing of probable cause in complaint
	 State v. Mann, 123 Wis. 2d 375, 367 N.W.2d 209 (1985): 1984 Term, p. 41, sec. 2.3342.
	 State v. Mann, 120 Wis. 2d 629, 357 N.W.2d 9 (Ct. App. 1984): 1984 Term, p. 43, sec. 2.3342.

	37.2832  Sufficiency of showing of probable cause at preliminary examination
	 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 646, 735 N.W.2d 574, at ¶1, 16.


	37.284  Instructing on this offense and lesser-included offenses
	37.2841  Instructing on this offense as charged offense
	37.28411  Content of instruction in general
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 238, sec. 12.7652.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 178, sec. 12.7632.

	37.28412  Instructing on definition of "accident"
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶15.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶8-16.



	37.285  Sufficiency of evidence to convict
	37.2851  In general
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 238, sec. 12.7653.
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 179, sec. 12.7633.

	37.2852  Sufficiency to prove "premises held out to the public for use of their motor vehicles"
	 State v. Carter, 229 Wis. 2d 200, 598 N.W.2d 619 (Ct. App. 1999): 1999 Term, p. 37-2, sec. 37.2411.

	37.2853  Sufficiency of evidence to show defendant did not fulfill statutory obligation to render reasonable assistance to person injured in accident not defeated by fact that injured person died immediately from injuries caused by accident
	 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 (Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212.


	37.286  Other matters
	37.2861  Appropriate unit of prosecution
	 State v. Hartnek, 146 Wis. 2d 188, 430 N.W.2d 361 (Ct. App. 1988): 1988 Term, p. 37-2, sec. 37.211.

	37.2862  Penalty or punishment for offense
	37.28621  In general
	 State v. Lloyd, 104 Wis. 2d 49, 310 N.W.2d 617 (Ct. App. 1981): 1981 Term, p. 179, sec. 12.7634.

	37.28622  Grade of offense
	 For cases dealing with this subject, see sec. 37.2866.


	37.2863  Purposes of hit-and-run statute
	 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 646, 735 N.W.2d 574, at ¶15.
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶12.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶14.

	37.2864  When operator's loss of control occurs on highway, accident may be said to have occurred on highway for purposes of commission of this offense, even though resulting collision occurred off highway
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶1-20.

	37.2865  To fulfill obligations of hit-and-run statute, operator of vehicle is required to identify himself or herself as operator of vehicle; one who gives required information (name, etc.), but denies that he or she was operator of vehicle, violates statute
	 For cases dealing with this subject, see sec. 37.2824.

	37.2866  Grade of offense
	37.28661  In general
	 State ex rel. McDonald v. Circuit Court, 100 Wis. 2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 126, sec. 12.1512.
	 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 772 N.W.2d 674, at ¶1-11.
	 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 159, sec. 11.7431.

	37.28662  Crime of hit and run causing injury, but not serious bodily harm, is felony, notwithstanding fact that punishment for offense is less than one year's imprisonment
	 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 772 N.W.2d 674, at ¶1-11.


	37.2867  Other matters
	37.28671  Duty to render reasonable assistance not imposed when person struck by defendant's automobile already dead
	 For cases dealing with this subject, see sec. 37.2823.

	37.28672  Duty to render reasonable assistance not nullified by accident victim's immediate death
	 For cases dealing with this subject, see sec. 37.2822.

	37.28673  Restitution for this offense
	 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836.

	37.28674  Purposes of hit-and-run statute



	37.29  Fleeing An Officer
	37.291  Constitutionality of statute creating this offense
	37.2911  In general
	 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 (Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.251.

	37.2912  Constitutionality of juvenile code provision that vests "adult" court with jurisdiction over this offense when committed by child sixteen years of age and older
	 For cases dealing with this subject, see sec. 37.2952.


	37.292  Elements of this offense
	37.2921  In general
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶5-19.

	37.2922  Marked police vehicle
	 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 37.2321.

	37.2923  "Knowingly"
	37.29231  Applies to "flee or attempt to elude"
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶7.

	37.29232  Does not apply to "interfere with or endanger"
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶6-11.


	37.2924  "So as to interfere with or endanger the operation of the police vehicle, or the traffic officer or other vehicles or pedestrians"
	37.29241  In general
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12-19.

	37.29242  Does not require actual interference with or endangering, only creation of risk or likelihood of that occurring
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12-19.



	37.293  Admission of evidence
	37.2931  Fact that defendant was on parole and/or violating conditions of that parole at time of flight
	 For cases dealing with this subject, see sec. 13.36931.


	37.294  Sufficiency of evidence to convict
	37.2941  In general
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶20-22.

	37.2942  Marked police vehicle
	 State v. Oppermann, 156 Wis. 2d 241, 456 N.W.2d 625 (Ct. App. 1990): 1989 Term, p. 37-4, sec. 37.2321.

	37.2943  Causal relationship between fleeing and injuries
	 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 (Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.252.

	37.2944  Sufficiency to show interference with or endangerment of operation of police vehicle, or traffic officer or other vehicles or pedestrians
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶20-22.


	37.295  Other matters
	37.2951  Penalty or punishment for this offense
	 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 (Ct. App. 1989): 1988 Term, p. 37-4, sec. 37.251.

	37.2952  Constitutionality of juvenile code provision that vests "adult" court with jurisdiction over this offense when committed by child sixteen years of age and older
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111.




	37.3  Particular Traffic Crimes and Offenses (cont'd)
	37.31  Required display of slow-moving vehicle emblem
	37.311  Constitutionality of application of this offense to Old Order Amish
	 For cases dealing with this subject, see sec. 30.9856.


	37.32  Operating Vehicle Without Adequate Muffler Properly Maintained To Prevent Excessive Or Unusual Noise Or Annoying Smoke
	37.321  Constitutionality of statute creating this offense
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.


	37.33  Violating Restriction On Occupational License (Second Offense)
	37.331  Other matters
	37.3311  Court has no power to impose restriction other than those enumerated in Wis. Stat. § 343.10(1)
	 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 (Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221.

	37.3312  Trial court has discretion whether to issue occupational license
	 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 (Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221.



	37.34  Safety Glass Violation
	37.341  Requires that safety glass be installed wherever glass is used; plastic covering of area from which broken window has been removed violates statute
	 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶7-14.


	37.35  Operating Vehicle On Highway Without License
	37.351  Other matters
	37.3511  Definition of highway
	 In Interest of E.J.H., 112 Wis. 2d 439, 334 N.W.2d 77 (1983): 1982 Term, p. 198, sec. 12.7614.



	37.36  Operating Left Of Center (Wis. Stat. § 346.05)
	37.361  Probable cause to believe this offense committed
	37.3611  Probable cause to arrest person or stop vehicle
	 State v. Popke, 2009 WI 37, 317 Wis. 2d 118, 765 N.W.2d 569, at ¶15-21.



	37.37  Tinted Window Violation
	37.371  When reasonable suspicion exists to believe this offense was committed
	 For cases dealing with this subject, see sec. 1.52462.



	37.4  Related Matters
	37.41  Habitual Traffic Offender Proceeding
	 For cases dealing with this subject, see sec. 47.17.

	37.42  Implied Consent Law
	 For cases dealing with this subject, see chapter 44.

	37.43  Mandatory Revocation Of Operating Privilege
	37.431  When instruction as to mandatory revocation required

	37.44  Occupational License
	37.441  Restrictions on occupational license limited to those enumerated in Wis. Stat. § 343.10(1)
	 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 (Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221.

	37.442  Trial court has discretion whether to issue occupational license
	 State v. Darling, 143 Wis. 2d 839, 422 N.W.2d 886 (Ct. App. 1988): 1987 Term, p. 37-4, sec. 37.221.


	37.45  Seizure And Forfeiture Or Immobilization Of Vehicle Belonging To Person With Multiple OWI Offenses
	 For cases dealing with this subject, see sec. 47.198.



	Chapter 38  Other Crimes
	38.1  Crimes Against Public Health And Safety
	38.11  Relating To Vehicles
	38.111  Negligent operation of vehicle
	38.112  Highway obstruction
	38.113  Mooring watercraft to railway tracks or fixtures

	38.12  Relating To Fire
	38.121  Negligent handling of burning materials
	38.122  Unsafe burning of buildings
	38.123  Interfering with fire fighting
	38.124  False alarms

	38.13  Relating To Weapons
	38.131  Endangering safety by use of dangerous weapon (formerly reckless use of weapons)
	38.1311  Elements of this offense
	38.13111  In general
	 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 484 (1986): 1986 Term, p. 221, sec. 12.131.
	 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 (Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121.

	38.13112  Discharging firearm "into" vehicle or building
	 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 (Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322.


	38.1312  Instructing on this offense and lesser-included offenses
	38.13121  Instructing on this offense: in general
	 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 (Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322.

	38.13122  Instructing on this offense: instructing on meaning of "into"
	 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 (Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322.

	38.13123  Offenses of which this is a lesser-included offense
	 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 484 (1986): 1986 Term, p. 221, sec. 12.131.
	 Randolph v. State, 83 Wis. 2d 630, 266 N.W.2d 334 (1978): 1977 Term, p. 75, sec. 11.132.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121.

	38.13124  When evidence provides reasonable grounds for conviction of this offense
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 179, sec. 12.4122.


	38.1313  Sufficiency of evidence to convict
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 179, sec. 12.4122.

	38.1314  Other matters
	38.13141  Police officer does not have absolute right to point gun at anyone, at any time, for any or no reason, so as to render him immune from prosecution for intentionally pointing a firearm at or toward another
	 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 38.1311.



	38.132  Disarming a peace officer
	38.133  Possession of pistol by minor
	38.134  Carrying concealed weapon
	38.1341  Constitutionality of statute creating this offense
	38.13411  Consistency with state constitutional right to keep and bear arms
	 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 N.W.2d 495, at ¶1-65.
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶1-89.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶1-50.
	 State v. Gonzales, 2002 WI 59, 253 Wis. 2d 134, 645 N.W.2d 264, 2001 Term WSC-155, at ¶1-30.

	38.13412  Consistency with federal constitutional right to keep and bear arms
	 For cases dealing with this subject, see sec. 30.98335.


	38.1342  Elements of this offense
	38.13421  In general
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶20.
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 181, sec. 12.431.
	 State v. Walls, 190 Wis. 2d 65, 526 N.W.2d 765 (Ct. App. 1994): 1994 Term, p. 38-1, sec. 38.1312.
	 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. App. 1993): 1992 Term, p. 38-3, sec. 38.1332.

	38.13422  Going armed
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶21-28.
	 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. App. 1993): 1992 Term, p. 38-3, sec. 38.1332.

	38.13423  Concealed (weapon was "concealed, or hidden from ordinary view")
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶49.
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Walls, 190 Wis. 2d 65, 526 N.W.2d 765 (Ct. App. 1994): 1994 Term, p. 38-1, sec. 38.1312.

	38.13424  Mental element: awareness of weapon's presence
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶48.
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶13.

	38.13425  Is this strict liability offense?
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶48.
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶13.


	38.1343  Instructing on this offense
	38.13431  Instructing on element of "going armed"
	 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. App. 1993): 1992 Term, p. 38-3, sec. 38.1332.


	38.1344  Sufficiency of evidence to convict
	38.13441  In general
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 181, sec. 12.432.
	 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. App. 1993): 1992 Term, p. 38-3, sec. 38.1332.

	38.13442  Sufficiency to show "going armed"
	 State v. Keith, 175 Wis. 2d 75, 498 N.W.2d 865 (Ct. App. 1993): 1992 Term, p. 38-3, sec. 38.1332.

	38.13443  Sufficiency to show that weapon was "concealed, or hidden from ordinary view"
	 State v. Walls, 190 Wis. 2d 65, 526 N.W.2d 765 (Ct. App. 1994): 1994 Term, p. 38-1, sec. 38.1312.


	38.1345  Defenses to this offense
	38.13451  Does exemption in sec. 941.237 for owner or manager of tavern from liability for carrying handgun in tavern create defense to this offense?
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶72.
	 State v. Mata, 199 Wis. 2d 315, 544 N.W.2d 578 (Ct. App. 1996): 1995 Term, p. 38-3, sec. 38.1321.

	38.13452  Does the defense of privilege (e.g., coercion, necessity, etc.) apply to this offense?
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶30-37.
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶14.
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.

	38.13453  Is self-defense a defense to this offense?
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶31-33.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶48.
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶1-27.


	38.1346  Other matters
	38.13461  Exemption in sec. 941.237 for owner or manager of tavern from liability for carrying handgun in tavern does not create defense to this offense
	 For cases dealing with this subject, see sec. 38.13451.

	38.13462  History of statute proscribing carrying concealed weapon
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶8.



	38.135  Carrying firearm in public building
	38.136  Carrying handgun where alcohol beverages may be sold and consumed
	38.137  Possession of switchblade knife
	38.138  Machine guns
	38.139  Possession of short-barreled shotgun or short-barreled rifle
	38.1391  Elements of this offense
	38.13911  Shotgun
	 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 (Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312.


	38.1392  Sufficiency of evidence to convict
	 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52.

	38.1393  Other matters
	38.13931  A shotgun whose firing pin has been removed is within prohibition this crime creates
	 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 (Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312.




	38.14  Relating To Weapons (cont'd)
	38.141  Possession of firearm by felon or others specified in Wis. Stat. § 941.29(1)(a)-(d) (state offense) (Wis. Stat. § 941.29(1)(a)-(d))
	38.1411  Constitutionality of statute creating this offense
	38.14111  Consistency with state constitution provision guaranteeing right to keep and bear arms
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶5-12.

	38.14112  Consistency with federal constitution provision guaranteeing right to keep and bear arms
	 For cases dealing with this subject, see sec. 30.98333.

	38.14113  Vagueness
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶14-18.

	38.14114  Overbreadth
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶18-23.

	38.14115  Equal protection
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶24-39.

	38.14116  This statute does not violate prohibition against ex post facto law when felony conviction occurred prior to enactment of this statute
	 State v. Thiel, 188 Wis. 2d 695, 524 N.W.2d 641 (1994): 1994 Term, p. 30-7, sec. 30.9224.


	38.1412  Elements of this offense
	38.14121  In general
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶18.
	 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶8.
	 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 139 (Ct. App. 1991): 1990 Term, p. 38-1, sec. 38.1121.
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 38.111.

	38.14122  Notification to defendant that as a felon he could not possess firearm is not element of this offense
	 State v. Phillips, 172 Wis. 2d 391, 493 N.W.2d 238 (Ct. App. 1992): 1992 Term, p. 38-4, sec. 38.1341.

	38.14123  Possession
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶19-20.
	 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 724 N.W.2d 399, at ¶8-9.
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 38-2, sec. 38.1323.

	38.14124  Firearm
	 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 (Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322.

	38.14125  Requirement that defendant "knowingly" possess firearm
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶19-20.

	38.14126  No intent element
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶19-20.
	 For a cases holding that this is a strict liability offense, see sec. 38.14128.

	38.14127  Going armed
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶20.

	38.14128  This is a strict liability offense
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶19-20.
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 (1996): 1996 Term, p. 38-1, sec. 38.1312.
	 For cases holding that intent is not an element of this offense, see sec. 38.14126.


	38.1413  Elements of this offense (cont'd)
	38.14131  "Convicted of a crime elsewhere that would be a felony if committed in this state": in general
	 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶4-11.

	38.14132  "Convicted of a crime elsewhere that would be a felony if committed in this state": in determining whether defendant committed crime elsewhere that would be felony in Wisconsin, must examine defendant's conduct, not elements of crime committed
	 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶4-11.

	38.14133  "Convicted of a crime elsewhere that would be a felony if committed in this state": But when statute in other state has elements equivalent to those in Wisconsin statute, this necessarity implies that defendant's conduct in other state would be prohibited in Wisconsin
	 State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 325, 2002 Term WCA-12, at ¶15.


	38.1414  Admission of evidence
	38.14141  Evidence of nature of felony when defendant ready to stipulate he is convicted felon
	 Old Chief v. United States, 117 S. Ct. 644 (1997): 1996 Term, p. 38-3, sec. 38.1313.
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶52.
	 State v. Alexander, 214 Wis. 2d 628, 571 N.W.2d 662 (1997): 1997 Term, p. 37-4, sec. 37.2142.
	 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 139 (Ct. App. 1991): 1990 Term, p. 38-1, sec. 38.1121.
	 State v. McAllister, 153 Wis. 2d 523, 451 N.W.2d 764 (Ct. App. 1989): 1989 Term, p. 38-1, sec. 38.1121.
	 For cases dealing generally with stipulating to the defendant's status (e.g., as a convicted felon) so as to render inadmissible evidence related to that status (e.g., nature of conviction), which may include additional cases dealing with that subject in the present context, see sec. 12.6127.

	38.14142  Evidence that defendant was felon
	 State v. Nicholson, 160 Wis. 2d 803, 467 N.W.2d 139 (Ct. App. 1991): 1990 Term, p. 38-1, sec. 38.1121.


	38.1415  Instructing on this offense
	38.14151  Instructing on element of possession
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 38-2, sec. 38.1323.


	38.1416  Sufficiency of evidence to convict
	38.14161  In general
	 State v. Anderson, 137 Wis. 2d 267, 404 N.W.2d 100 (Ct. App. 1987): 1986 Term, p. 166, sec. 8.52.

	38.14162  Sufficiency to show possession in county of prosecution
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 38-3, sec. 38.1324.

	38.14163  Sufficiency to show that item was firearm
	 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 (Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322.


	38.1417  Penalty or punishment for this offense
	38.14171  Habitual criminality penalty enhancer may be applied to this crime
	 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 (Ct. App. 1987): 1987 Term, p. 9-12, sec. 9.4513.

	38.14172  Application of habitual criminality sentence enhancer to this offense
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.


	38.1418  Defenses to this offense
	38.14181  In general
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶20.

	38.14182  Defense of privilege when defendant confronted with threat of death or serious bodily injury
	 For cases dealing with this subject, see sec. 40.671.

	38.14183  Self-defense and defense of others may be defense to this offense
	 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 (Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311.


	38.1419  Other matters
	38.14191  May apply habitual criminality sentence enhancer to this offense without violating double jeopardy
	 State v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992): 1991 Term, p. 38-2, sec. 38.1321.

	38.14192  "Firearm" includes any weapon that acts by force of gunpowder to fire a projectile irrespective of whether it is operable or inoperable, assembled or disassembled
	 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 (Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322.

	38.14193  Propriety of collateral attack on validity of prior conviction that rendered defendant a felon
	 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 Term, p. 31-25, sec. 31.6921.
	 State v. Foust, 214 Wis. 2d 568, 570 N.W.2d 905 (Ct. App. 1997): 1997 Term, p. 37-2, sec. 37.2141.

	38.14194  Exemption from prohibition on possession of firearm for juvenile who is subsequently found not to be dangerous
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.

	38.14195  This is strict liability offense
	 For cases dealing with this subject, see sec. 38.14128.

	38.14196  Establishing factual basis for plea of guilty to this charge
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶1-22.

	38.14197  Court has jurisdiction over prosecution of Indian, who is felon and who is hunting with firearm on reservation of tribe to which he belongs, for being felon in possession of firearm; such prosecution does not violate Indian's treaty right to hunt
	 For cases dealing with this subject, see sec. 12.6327.



	38.142  Possession of firearm by person committed under s. 51.20(13)(a) and ordered not to possess firearm (Wis. Stat. § 941.29(1)(e) and (2))
	38.1421  Constitutionality of statute creating this offense
	38.14211  Consistency with federal constitution provision guaranteeing right to keep and bear arms
	 For cases dealing with this subject, see sec. 30.98334.



	38.143  Possession of firearm by person enjoined under injunction issued under s. 813.12 or 813.122, etc. (Wis. Stat. § 941.29(1)(f) and (2))
	38.144  Possession of firearm by person ordered not to possess firearm under s. 813.125(4m) (Wis. Stat. § 941.29(1)(g) and (2))
	38.1441  Elements of this offense
	38.14411  In general
	38.14412  Possession
	 State v. Kueny, 2006 WI App 197, 296 Wis. 2d 658, 724 N.W.2d 399, at ¶8-9.



	38.145  Possession of firearm by felon after being convicted of possession of firearm by felon (state offense) (Wis. Stat. § 941.29(2m), now repealed)
	38.1451  Elements of this offense
	38.14511  In general
	 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶8.

	38.14512  Prior conviction of felon in possession
	 State v. Warbelton, 2009 WI 6, 315 Wis. 2d 253, 759 N.W.2d 557, at ¶21.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶20-23.
	 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶8.


	38.1452  Penalty or punishment for this offense
	38.14521  Habitual criminality penalty enhancer may be applied to this crime
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶20-23.
	 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶1-12.


	38.1453  Other matters
	38.14531  Prior conviction of felon in possession is not akin to penalty enhancer for being repeater, but rather is element of offense
	 For cases dealing with this subject, see sec. 38.14312.



	38.146  Possession of firearm by felon or other described person (federal offense) (18 U.S.C. § 922(g))
	38.1461  Cannot collaterally attack prior felony conviction
	 Custis v. United States, 114 S. Ct. 1732 (1994): 1993 Term, p. 31-25, sec. 31.6921.

	38.1462  Determination whether civil rights have been restored, and thus prior felony conviction is no longer considered conviction, is determined by law of jurisdiction where earlier proceedings were held
	 Beecham v. United States, 114 S. Ct. 1669 (1994): 1993 Term, p. 38-3, sec. 38.1332.

	38.1463  Exception to liability for this crime if offender's civil rights have been restored with respect to previous conviction serving as predicate for this offense unless such restoration expressly provided that the person may not possess firearms
	 Caron v. United States, 118 S. Ct. 2007 (1998): 1997 Term, p. 38-1, sec. 38.13211.

	38.1464  Phrase "convicted in any court" in statute creating this offense encompasses only domestic, not foreign, convictions
	 Small v. United States, 125 S. Ct. 1752 (2005).

	38.1465  "Misdemeanor crime of domestic violence" referred to in § 922(g)(9) and defined in § 921(a)(33)(A) covers misdemeanor battery whenever battered victim was in fact offender's spouse (or other relation specified in § 921(a)(33)(A)); domestic relationship need not be defining element of predicate misdemeanor
	 United States v. Hayes, 129 S. Ct. 1079 (2009).
	 Koll v. Department of Justice, 2009 WI App 74, 317 Wis. 2d 753, 769 N.W.2d 69, at ¶1-12.

	38.1466  Penalty or punishment for this offense
	38.14661  Enhanced penalty when defendant has three prior convictions for violent felony or serious drug offense (18 U.S.C. § 924(e))
	 For cases dealing with this subject, see sec. 31.694.



	38.147  Possession of electric weapon
	38.148  Firearm silencers
	38.149  Other crimes
	38.1491  Use or possession of a handgun and an armor-piercing bullet during crime
	38.1492  Restrictions on use of facsimile firearms
	38.1493  Possession of firearm in school zone (federal offense)
	 For cases dealing with this subject, see sec. 38.686.

	38.1494  Sale or distribution of imitation firearms


	38.15  Other Dangerous Instrumentalities And Practices
	38.151  First-degree recklessly endangering safety (formerly endangering safety by conduct regardless of life)
	38.1511  Constitutionality of statute creating this offense
	 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 (1978): 1977 Term, p. 78, sec. 11.2211.

	38.1512  Elements of this offense
	38.15121  In general
	 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 484 (1986): 1986 Term, p. 221, sec. 12.131.
	 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 (1981): 1981 Term, p. 157, sec. 12.411.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 134, sec. 12.411.
	 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 (1979): 1978 Term, p. 113, sec. 11.411.
	 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 (1978): 1977 Term, p. 78, sec. 11.2212.
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶18.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶7.
	 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 (Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121.
	 State v. Blanco, 125 Wis. 2d 276, 371 N.W.2d 406 (Ct. App. 1985): 1985 Term, p. 178, sec. 12.411.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 148, sec. 11.413.

	38.15122  Circumstances showing utter disregard for human life
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512.
	 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 (Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513.


	38.1513  Instructing on this offense as lesser-included offense
	38.15131  Offenses of which this is a lesser-included offense
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 134, sec. 12.4121.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 134, sec. 12.4121.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 134, sec. 12.4121.
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶8.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶1-18.
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.
	 Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 834 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132.
	 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. App. 1979): 1979 Term, p. 137, sec. 11.132.

	38.15132  When evidence provides reasonable grounds for conviction of this offense
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 135, sec. 12.4122.
	 Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (1981): 1980 Term, p. 135, sec. 12.4122.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 135, sec. 12.4122.

	38.15133  When evidence leaves doubt as to greater offense
	 For cases dealing with this subject, see the greater offense.


	38.1514  Instructing on lesser included offenses in prosecution for this offense
	38.15141  Offenses that are lesser-included offenses of this offense
	 State v. Carrington, 134 Wis. 2d 260, 397 N.W.2d 484 (1986): 1986 Term, p. 221, sec. 12.131.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 178, sec. 12.4121.

	38.15142  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 179, sec. 12.4122.


	38.1515  Sufficiency of evidence to convict
	38.15151  In general
	 State v. Toliver, 104 Wis. 2d 289, 311 N.W.2d 591 (1981): 1981 Term, p. 157, sec. 12.412.
	 State v. LaTender, 86 Wis. 2d 410, 273 N.W.2d 260 (1979): 1978 Term, p. 113, sec. 11.412.
	 Balistreri v. State, 83 Wis. 2d 440, 265 N.W.2d 290 (1978): 1977 Term, p. 79, sec. 11.2213.
	 State v. Carrington, 130 Wis. 2d 212, 386 N.W.2d 512 (Ct. App. 1986): 1985 Term, p. 180, sec. 12.413.
	 State v. Blanco, 125 Wis. 2d 276, 371 N.W.2d 406 (Ct. App. 1985): 1985 Term, p. 178, sec. 12.411.
	 State v. Stawicki, 93 Wis. 2d 63, 286 N.W.2d 612 (Ct. App. 1979): 1979 Term, p. 148, sec. 11.413.
	 Walker v. State, 92 Wis. 2d 690, 286 N.W.2d 2 (Ct. App. 1979): 1979 Term, p. 140, sec. 11.2161.
	 Kirby v. State, 86 Wis. 2d 292, 272 N.W.2d 113 (Ct. App. 1978): 1978 Term, p. 113, sec. 11.412.

	38.15152  Sufficiency to establish circumstances showing utter disregard for human life
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512.
	 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 (Ct. App. 1992): 1992 Term, p. 38-5, sec. 38.1513.


	38.1516  Sufficiency of evidence to establish factual basis for guilty plea to this offense
	 State v. Sutton, 2006 WI App 118, 294 Wis. 2d 330, 718 N.W.2d 146, at ¶16-23.

	38.1517  Other matters
	38.15171  This offense is analogous to former endangering safety by conduct regardless of life and thus cases decided under latter offense are instructive in construing this offense
	 State v. Holtz, 173 Wis. 2d 515, 496 N.W.2d 668 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.1514.

	38.15172  May prosecute for this offense and aggravated battery based on same conduct without violating double jeopardy or creating multiplicitous charge
	 State v. Kanarowski, 170 Wis. 2d 504, 489 N.W.2d 660 (Ct. App. 1992): 1992 Term, p. 29-1, sec. 29.21.

	38.15173  Verdict of guilty of this offense and verdict of guilty of attempted first-degree intentional homicide, based on same conduct, are not inconsistent
	 State v. Cox, 2007 WI App 38, 300 Wis. 2d 236, 730 N.W.2d 452, at ¶12-14.



	38.152  Second-degree recklessly endangering safety
	38.1521  Elements of this offense
	 State v. Williams, 190 Wis. 2d 1, 527 N.W.2d 338 (Ct. App. 1994): 1994 Term, p. 6-15, sec. 6.533.
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522.

	38.1522  Instructing on this offense as charged offense
	38.15221  Sufficiency and accuracy of reinstruction on this offense in response to jury's questions
	 State v. Gordon, 2002 WI App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 2001 Term WCA-265, at ¶7-22.


	38.1523  Sufficiency of evidence to convict
	38.15231  In general
	 State v. Johnson, 184 Wis. 2d 324, 516 N.W.2d 463 (Ct. App. 1994): 1993 Term, p. 38-5, sec. 38.1522.

	38.15232  Sufficiency to prove that defendant created unreasonable and substantial risk of death or great bodily harm
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.

	38.15233  Sufficiency to prove that defendant was aware of risk of death or great bodily harm
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.


	38.1524  Other matters
	38.15241  Appropriate unit of prosecution
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.

	38.15242  Sufficiency and accuracy of reinstruction on this offense in response to jury's questions
	 For cases dealing with this subject, see sec. 38.15221.



	38.153  Possession of explosives
	38.1531  Constitutionality of statute creating this offense
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.

	38.1532  Elements of this offense
	38.15321  Explosive compound
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.


	38.1533  Sufficiency of evidence to convict
	38.15331  Sufficiency to prove explosive compound
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.



	38.154  Administering dangerous or stupefying drug
	38.155  Placing foreign objects in edibles
	38.1551  Elements of this offense
	38.15511  In general
	38.15512  "Edibles"
	 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 (Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121.


	38.1552  Other matters
	38.15521  Edibles includes both solids and liquids
	 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 (Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121.



	38.156  Tampering with household products
	38.1561  Elements of this offense
	38.15611  In general
	38.15612  No requirement that defendant had face-to-face interaction with specific victim or directed his prohibited conduct toward particular individual
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶13.



	38.157  Fluoroscopic shoe-fitting machines
	38.158  Emergency telephone calls

	38.16  Other Dangerous Instrumentalities And Practices (cont'd)
	38.161  Fraudulent tapping of electric wires or gas or water meters or pipes
	38.162  Obstructing emergency or rescue personnel
	38.163  Criminal gang member solicitation and contact


	38.2  Crimes Against Sexual Morality Or Decency
	38.21  Crimes Which Affect The Family
	38.211  Bigamy
	38.212  Incest

	38.22  Crimes Involving Children
	38.221  Enticing a child for immoral purposes
	38.2211  Elements of this offense
	 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 186, sec. 12.7113.
	 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 (Ct. App. 1980): 1979 Term, p. 155, sec. 11.7151.

	38.2212  Instructing on this offense as charged offense
	38.22121  Content of instruction
	 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 186, sec. 12.7113.


	38.2213  Sufficiency of evidence to convict
	 State v. Lamb, 145 Wis. 2d 454, 427 N.W.2d 142 (Ct. App. 1988): 1988 Term, p. 38-1, sec. 38.211.
	 State v. Deer, 125 Wis. 2d 357, 372 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 186, sec. 12.7113.
	 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 (Ct. App. 1980): 1979 Term, p. 155, sec. 11.7151.


	38.222  Indecent behavior with a child
	38.2221  Elements of this offense
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶36.
	 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 (1979): 1978 Term, p. 121, sec. 11.7141.

	38.2222  Sufficiency of evidence to convict
	 Wheeler v. State, 87 Wis. 2d 626, 275 N.W.2d 651 (1979): 1978 Term, p. 60, sec. 5.73.

	38.2223  Other matters
	38.22231  Statute of limitations for this offense
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶1-46.



	38.223  Sexual intercourse with child
	38.2231  Elements of this offense
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶36.

	38.2232  Charging this offense
	38.22321  No need to allege precise time of offense
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 154, sec. 11.7121.


	38.2233  Sufficiency of evidence to convict
	38.22331  In general
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 69, sec. 5.72.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 69, sec. 5.72 and p. 70, sec. 5.73.

	38.22332  No need to prove precise time of offense
	 Day v. State, 92 Wis. 2d 392, 284 N.W.2d 666 (1979): 1979 Term, p. 70, sec. 5.741.
	 Thomas v. State, 92 Wis. 2d 372, 284 N.W.2d 917 (1979): 1979 Term, p. 154, sec. 11.7121.


	38.2234  Other matters
	38.22341  Statute of limitations for this offense
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶1-46.




	38.23  Fornication; Adultery; Gratification
	38.231  Fornication
	38.232  Adultery
	38.2321  Adultery is crime "against" spouse
	 State v. Richard G.B., 2003 WI App 13, 259 Wis. 2d 730, 656 N.W.2d 469, 2002 Term WCA-225, at ¶16.


	38.233  Sexual gratification
	38.2331  Constitutionality of statute creating this offense
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 154, sec. 11.7131.
	 For cases dealing with constitutionality of offense of sodomy, see sec. 38.2621.



	38.24  Crimes Involving Obscenity
	38.241  Lewd and lascivious behavior
	38.2411  Constitutionality of statute creating this offense
	 Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456 (1991): 1990 Term, p. 30-6, sec. 30.9822.


	38.242  Obscene material or performance
	38.2421  Constitutionality of statute creating this offense
	38.24211  In general
	 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 (1985): 1984 Term, p. 224, sec. 13.841.
	 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 Term, p. 155, sec. 12.331.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 154, sec. 11.7141.

	38.24212  Constitutionality of proscribing possession of child pornography
	 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 Term, p. 38-1, sec. 38.211.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221.

	38.24213  Overbreadth
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.

	38.24214  Vagueness
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.


	38.2422  Elements of this offense
	38.24221  In general
	 Pinkus v. United States, 98 S. Ct. 1808 (1978): 1977 Term, p. 80, sec. 11.2521.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. J.E.B., 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App. 1991): 1990 Term, p. 38-1, sec. 38.221.
	 Princess Cinema of Milwaukee, Inc. v. State, 90 Wis. 2d 543, 280 N.W.2d 323 (Ct. App. 1979): 1978 Term, p. 121, sec. 11.7131.

	38.24222  Whether work lacks value must be determined by application of a "reasonable person" standard
	 Pope v. Illinois, 107 S. Ct. 1918 (1987): 1986 Term, p. 230, sec. 12.7111.

	38.24223  Contemporary community standards
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.

	38.24224  Prurient interest
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.


	38.2423  Admission of evidence
	38.24231  In general
	 Pinkus v. United States, 98 S. Ct. 1808 (1978): 1977 Term, p. 80, sec. 11.2522.
	 For cases dealing with the admissibility of evidence in a prosecution for this offense after considering evidence's relevancy and countervailing factors, see sec. 13.3695.

	38.24232  Survey of community attitudes toward sexually explicit material
	 For cases dealing with this subject, see sec. 13.36951.

	38.24233  Expert testimony
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.

	38.24234  "Comparable" sexually explicit material
	 For cases dealing with this subject, see sec. 13.36952.


	38.2424  Instructing on this offense as charged offense
	38.24241  Content of instruction in general
	 Pinkus v. United States, 98 S. Ct. 1808 (1978): 1977 Term, p. 80, sec. 11.2523.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.

	38.24242  Instructing on contemporary community standards: tolerance standard
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.

	38.24243  Instructing on contemporary community standards: scope of community
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.

	38.24244  Instructing on prurient interest
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-1, sec. 38.24131.


	38.2425  Sufficiency of evidence to convict
	38.24251  No need for expert testimony
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶24.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Tee & Bee, Inc., 229 Wis. 2d 446, 600 N.W.2d 230 (Ct. App. 1999): 1999 Term, p. 38-3, sec. 38.24142.


	38.2426  Other matters
	38.24261  Civil action relating to pornography or obscenity
	 For cases dealing with this subject, see sec. 47.13.

	38.24262  Prohibiting use of a child in a sexual performance
	 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 Term, p. 155, sec. 12.331.
	 For cases dealing with the crime of sexual exploitation of a child, see secs. 38.643 and 38.681.

	38.24263  Indecent or obscene interstate commercial telephone messages
	 For cases dealing with this subject, see sec. 38.976.

	38.24264  Obscenity violations can be predicate offenses for purposes of RICO
	 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 (1989): 1988 Term, p. 35-4, sec. 35.811.

	38.24265  County may not enact ordinance regulating this conduct
	 State ex rel. Teunas v. County of Kenosha, 142 Wis. 2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 38-1, sec. 38.211.



	38.243  Photographs, motion pictures, videotapes or other visual representations showing nudity
	38.2431  Constitutionality of statute creating this offense
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶27-28.

	38.2432  Present version of this offense is codified at Wis. Stat. Earlier version of this offense was codified at Wis. Stat. § 942.09
	 For cases dealing with this subject, see sec. 38.4751.


	38.244  Obscene material or performance
	38.245  Making lewd, obscene or indecent drawings
	38.246  Exposing minors to harmful materials
	38.2461  Constitutionality of statute creating this offense
	 Virginia v. American Booksellers Assoc., Inc., 108 S. Ct. 636 (1988): 1987 Term, p. 38-2, sec. 38.221.

	38.2462  Other matters
	38.24621  Action to have printed material declared harmful to minors
	 For cases dealing with this subject, see sec. 47.131.



	38.247  Sexual exploitation of a child
	 For cases dealing with this subject, see secs. 38.643 and 38.681.

	38.248  Prohibition on public nudity
	38.2481  Constitutionality of statute creating this offense
	 City of Erie v. Pap's A.M., 120 S. Ct. 1382 (2000): 1999 Term, p. 30-7, sec. 30.9815.
	 Barnes v. Glen Theatre, Inc., 111 S. Ct. 2456 (1991): 1990 Term, p. 30-6, sec. 30.9822.


	38.249  Crimes involving obscenity on the Internet
	 For cases dealing with this subject, see secs. 38.271 and 38.272.


	38.25  Crimes Involving Prostitution
	38.251  Prostitution
	38.2511  Constitutionality of statute creating his offense
	38.25111  In general
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.

	38.25112  Does not violate establishment of religion clause
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.

	38.25113  Does not violate equal protection clause
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.


	38.2512  Elements of this offense
	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211.

	38.2513  Sufficiency of evidence to convict
	38.25131  In general
	 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 722, 741 N.W.2d 488, at ¶1-8.

	38.25132  Sufficiency to show that defendant requested to have "sexual intercourse" for something of value
	 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 722, 741 N.W.2d 488, at ¶1-8.


	38.2514  Other matters
	38.25141  Constitutionality of prosecuting only females under prostitution statute
	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 23-1, sec. 23.211.



	38.252  Patronizing prostitutes
	38.253  Soliciting prostitutes (Wis. Stat. § 944.32)
	38.2531  Constitutionality of statute creating this offense
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111.

	38.2532  Elements of this offense
	38.25321  In general
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 192, sec. 12.7114.

	38.25322  "Prostitution": in general
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.

	38.25323  "Prostitution": does not require that exchange of sexual intercourse for value be between persons involved in nonmarital act
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.

	38.25324  "Practice" prostitution
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶16.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.

	38.25325  "Causes" to practice prostitution
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶17-18.

	38.25326  No requirement that defendant have initiated conversation or contact with prostitute
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶15.

	38.25327  No requirement that solicited practice of prostitution has to be with someone other than solicitor
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶20.


	38.2533  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Kittilstad, 231 Wis. 2d 245, 603 N.W.2d 732 (1999): 1999 Term, p. 38-7, sec. 38.2512.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.

	38.2534  Probable cause to believe this offense committed
	38.25341  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111.


	38.2535  Charging this offense
	38.25351  Sufficiency of evidence to permit charging this offense in information
	 State v. Huff, 123 Wis. 2d 397, 367 N.W.2d 226 (Ct. App. 1985): 1984 Term, p. 199, sec. 12.7111.


	38.2536  Sufficiency of evidence to convict
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 192, sec. 12.7113.

	38.2537  Other matters
	38.25371  Penalty or punishment for offense
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 192, sec. 12.7114.



	38.254  Pandering
	38.255  Keeping place of prostitution
	38.256  Solicitation of drinks

	38.26  Other Crimes Against Sexual Morality Or Decency (State Offenses)
	38.261  Rape
	38.2611  Elements of this offense
	 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 (1978): 1978 Term, p. 120, sec. 11.7111.

	38.2612  Attempt to commit this offense
	38.26121  Elements of attempt to commit this offense
	 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 (1978): 1978 Term, p. 120, sec. 11.7121.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 80, sec. 11.2511.

	38.26122  Sufficiency of evidence to convict of attempt to commit this offense
	 Maclin v. State, 92 Wis. 2d 323, 284 N.W.2d 661 (1979): 1979 Term, p. 153, sec. 11.7111.
	 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 (1978): 1978 Term, p. 120, sec. 11.7122.
	 Leach v. State, 83 Wis. 2d 199, 265 N.W.2d 495 (1978): 1977 Term, p. 80, sec. 11.2512.


	38.2613  Other matters
	38.26131  Appropriate unit of prosecution
	 Harrell v. State, 88 Wis. 2d 546, 277 N.W.2d 462 (Ct. App. 1979): 1978 Term, p. 33, sec. 3.631.



	38.262  Sodomy
	38.2621  Constitutionality of statute creating this offense
	 Bowers v. Hardwick, 106 S. Ct. 2841 (1986): 1985 Term, p. 187, sec. 12.7121.


	38.263  Prohibition on public nudity
	 For cases dealing with this subject, see sec. 38.248.


	38.27  Other Crimes Against Sexual Morality Or Decency (Federal Offenses)
	38.271  Knowing transmission by telecommunications device (e.g., Internet) of obscene or indecent messages to any recipient under eighteen years of age (Communications Decency Act of 1996)
	38.2711  Constitutionality of statute creating this offense
	 Ashcroft v. American Civil Liberties Union, 122 S. Ct. 1700 (2002), 2001 Term USSC-11.
	 Reno v. American Civil Liberties Union, 117 S. Ct. 2329 (1997): 1996 Term, p. 38-4, sec. 38.2711.


	38.272  Knowingly sending or displaying by use of interactive computer service to a person under eighteen of any message "that, in context, depicts or describes, in terms patently offensive as measured by contemporary community standards, sexual or excretory activities or organs" (Communications Decency Act of 1996)
	38.2721  Constitutionality of statute creating this offense
	 Ashcroft v. American Civil Liberties Union, 122 S. Ct. 1700 (2002), 2001 Term USSC-11.
	 Reno v. American Civil Liberties Union, 117 S. Ct. 2329 (1997): 1996 Term, p. 38-4, sec. 38.2711.


	38.273  Knowingly making, by means of World Wide Web, any communication that is available to any minor and that includes any material that is harmful to minors (Child Online Protection Act)
	 For cases dealing with this subject, see sec. 38.683.



	38.3  Crimes Against Public Peace, Order And Other Interests
	38.31  Disorderly Conduct
	38.311  Constitutionality of statute creating this offense
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶37-39.
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶11-24.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶21-25, 30-41.
	 City of Oak Creek v. King, 148 Wis. 2d 532, 436 N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶14.
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 141, sec. 12.7311.
	 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 (Ct. App. 1979): 1978 Term, p. 122, sec. 11.7311.

	38.312  Elements of this offense
	38.3121  In general
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶24, 41.
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶9, 22-41.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶15.
	 City of Oak Creek v. King, 148 Wis. 2d 532, 436 N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶20.
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 142, sec. 12.7313.

	38.3122  Conduct must be "violent, abusive, profane, boisterous, unreasonably loud, or otherwise disorderly"
	38.31221  In general
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶9, 28-35.

	38.31222  "Abusive" conduct
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶28-30.

	38.31223  "Otherwise disorderly" conduct
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶24-39.
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶31-35.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶21.


	38.3123  Conduct must be engaged in "under circumstances in which the conduct tends to cause or provoke a disturbance"
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶24-39.
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶36-40.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶26-29.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶22-23.

	38.3124  Conduct may consist of pure speech alone
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶11-17.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶14-25.

	38.3125  When conduct is pure speech containing threat, threat must be "true threat"
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶21-24.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶30-41.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶14.

	38.3126  This offense does not require victim for its commission
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.


	38.313  Probable cause, reasonable grounds, or reasonable suspicion to believe this offense committed
	38.3131  Sufficiency of showing of probable cause in complaint
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶25-41.

	38.3132  Sufficiency of showing of reasonable grounds necessary to justify issuance of citation
	 State v. Marten-Hoye, 2008 WI App 19, 307 Wis. 2d 671, 746 N.W.2d 498, at ¶31.


	38.314  Instructing on this offense and lesser-included offenses
	38.3141  Instructing on this offense as charged offense
	38.31411  Content of instruction
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 142, sec. 12.7313.



	38.315  Sufficiency of evidence to convict
	38.3151  In general
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶40-44.
	 City of Oak Creek v. King, 148 Wis. 2d 532, 436 N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶20-23.

	38.3152  Sufficiency to prove otherwise disorderly conduct
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶40-44.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶21.

	38.3153  Sufficiency to show that conduct was engaged in "under circumstances in which the conduct tends to cause or provoke a disturbance"
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶40-44.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶26-29.
	 State v. Schwebke, 2001 WI App 99, 242 Wis. 2d 585, 627 N.W.2d 213, 2000 Term WCA-276, at ¶22-23.


	38.316  Other matters
	38.3161  Although this offense does not require victim, it may have victim
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.

	38.3162  Disorderly conduct statute may be applied to private mailings
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶24-39.

	38.3163  Disorderly conduct statute does not necessarily require disruptions or disturbances that implicate the public directly
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶30.

	38.3164  Disorderly conduct statute encompasses conduct that tends to cause a disturbance or disruption that is personal or private in nature, so long as there exists the real possibility that this disturbance or disruption will spill over and disrupt the peace, order or safety of the surrounding community as well
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶30-31.

	38.3165  Conduct is not covered by disorderly conduct statute when it tends to cause only personal annoyance to a person
	 State v. Schwebke, 2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666, 2001 Term WSC-127, at ¶30.



	38.32  Unlawful Use Of Telephone
	38.33  Unlawful Use Of Computerized Communication Systems
	38.34  Harassment
	38.341  Constitutionality of statute creating this offense
	 State v. Sarlund, 139 Wis. 2d 386, 407 N.W.2d 544 (1987): 1986 Term, p. 246, sec. 12.7971.

	38.342  Elements of this offense
	38.3421  In general
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶22.
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.

	38.3422  "Act is accompanied by a credible threat that places the victim in reasonable fear of death or great bodily harm"
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.

	38.3423  Instructing on lesser-included offenses in prosecution for this offense
	38.34231  Offenses that are, and are not, lesser-included offenses of this offense
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶21-28, 32.



	38.343  Sufficiency of evidence to convict
	38.3431  Sufficiency to prove that "act [was] accompanied by credible threat"
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.


	38.344  Other matters
	38.3441  Propriety of collateral attack on validity of underlying injunction forbidding harassment
	 State v. Bouzek, 168 Wis. 2d 642, 484 N.W.2d 362 (Ct. App. 1992): 1991 Term, p. 38-4, sec. 38.331.

	38.3442  Violation of harassment restraining orders and injunctions
	 For cases dealing with this subject, see sec. 38.872.
	38.34421  Propriety of prosecution and punishment for this offense and for violation of harassment injunction
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶18-32.




	38.35  Bomb Scares
	38.351  Constitutionality of statute creating this offense
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶1-19.

	38.352  Elements of this offense
	38.3521  In general
	38.3522  Threat must be "true threat"
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶1-19.



	38.36  Vagrancy
	38.361  Drinking In Common Carriers Elements of this offense

	38.37  Metal Or Glass Debris In Or On The Shore Of Any Body Of Water
	38.38  Other Crimes
	38.381  Unlawful assemblies and their suppression
	38.382  Crime comics
	38.383  Contributing to the delinquency of children; neglect; neglect contributing to death
	38.3831  Elements of this offense
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, sec. 20.8422 and p. 38-2, sec. 38.314.

	38.3832  Probable cause to believe this offense committed
	38.38321  Sufficiency of evidence to establish probable cause at preliminary examination
	 State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 292 N.W.2d 835 (1980): 1979 Term, p. 157, sec. 11.7311.
	 State ex rel. Cholka v. Johnson, 85 Wis. 2d 400, 270 N.W.2d 438 (Ct. App. 1978): 1978 Term, p. 122, sec. 11.7321.


	38.3833  Admission of evidence
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 13-3, sec. 13.3621; p. 18-1, sec. 18.22; and p. 20-6, sec. 20.8422.

	38.3834  Instructing on this offense
	38.38341  Content of instruction
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 20-6, sec. 20.8422.


	38.3835  Sufficiency of evidence to convict
	 State v. Hollingsworth, 160 Wis. 2d 883, 467 N.W.2d 555 (Ct. App. 1991): 1990 Term, p. 38-2, sec. 38.314.


	38.384  Loitering
	38.3841  Constitutionality of statute creating this offense
	 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 N.W.2d 562 (1989): 1988 Term, p. 38-3, sec. 38.321.
	 State v. Wilks, 121 Wis. 2d 93, 358 N.W.2d 273 (1984): 1984 Term, p. 167, sec. 10.411.
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 231, sec. 12.7311.

	38.3842  Elements of this offense
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 231, sec. 12.7312.

	38.3843  Probable cause to believe this offense committed
	38.38431  Probable cause to arrest
	 State v. Wilks, 117 Wis. 2d 495, 345 N.W.2d 498 (Ct. App. 1984): 1983 Term, p. 231, sec. 12.7313.



	38.385  Hate crime (offense created other jurisdictions)
	38.3851  Constitutionality of statute creating this offense
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.
	 R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992): 1991 Term, p. 38-3, sec. 38.311.
	 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 (1992): 1991 Term, p. 9-20, sec. 9.4521.


	38.386  Prohibition On "Criminal Street Gang Members . . . Loitering" With One Another Or With Other Persons In Public Place (City of Chicago ordinance)
	38.3861  Constitutionality of statute creating this offense
	 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 1998 Term, p. 22-2, sec. 22.2111.




	38.4  Crimes Against Reputation And Civil Liberties
	38.41  Defamation (Wis. Stat. § 942.01)
	38.411  Constitutionality of statute creating this offense
	38.4111  To be constitutional in case involving public official, state must show that defendant acted with actual malice
	 For cases dealing with this subject, see sec. 30.9599.


	38.412  Elements of this offense
	38.4121  In general
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.

	38.4122  When defamed person is public official, defendant must show that defendant acted with actual malice
	 For cases dealing with this subject, see sec. 30.9599.


	38.413  Admission of evidence
	38.4131  Statement of prosecutor in prior proceeding allegedly showing that charged defamation was true
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.


	38.414  Defenses to this offense
	38.4141  Privilege
	38.41411  In general
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 38-7, sec. 38.4111.

	38.41412  For testimony given in judicial proceeding
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Cardenas-Hernandez, 214 Wis. 2d 71, 571 N.W.2d 406 (Ct. App. 1997): 1997 Term, p. 38-8, sec. 38.4132.




	38.42  Giving False Information For Publication (Wis. Stat. § 942.03)
	38.43  Opening Letters (Wis. Stat. § 942.05)
	38.44  Use Of Polygraphs And Similar Tests (Wis. Stat. § 942.06)
	38.45  Use Of Genetic Tests (Wis. Stat. § 942.07)
	38.46  Invasion Of Privacy (Wis. Stat. § 942.08)
	38.47  Representations Depicting Nudity (Wis. Stat. § 942.09)
	38.471  Constitutionality of statute creating this offense
	38.4711  In general
	38.4712  "Reasonable expectation of privacy" is not unconstitutionally vague
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶34-48.


	38.472  Elements of this offense
	38.4721  In general
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶5.

	38.4722  "Reasonable expectation of privacy"
	38.47221  In general
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶1-23.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶16-33.

	38.47222  Does not have same meaning as phrase has in Fourth Amendment context
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶17.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶22-33.

	38.47223  Requires that victim had reasonable expectation, under the circumstances, that he or she would not be recorded in the nude
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶1-23.



	38.473  Instructing on this offense
	38.4731  Content of instruction
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶50.


	38.474  Sufficiency of evidence to convict
	38.4741  In general
	38.4742  Sufficiency to establish that victim had "reasonable expectation of privacy"
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶51-53.


	38.475  Other matters
	38.4751  Earlier version of this offense was codified at Wis. Stat. § 944.205
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶27, 29.

	38.4752  Legislative history of statute
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶29-30.



	38.48  Criminally Violating Constitutional Rights (Federal Offense)
	38.481  Constitutionality of statute creating this offense
	38.4811  When statute unconstitutionally vague with respect to constitutional rights whose violation subjects one to punishment for this offense
	 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 Term, p. 38-6, sec. 38.4121.


	38.482  Elements of this offense
	38.4821  Constitutional right whose violation subjects one to prosecution for this offense need only be a "clearly established" right
	 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 Term, p. 38-6, sec. 38.4121.


	38.483  Other matters
	38.4831  Constitutional right whose violation subjects one to prosecution for this offense need only be a "clearly established" right
	 For cases dealing with this subject, see sec. 38.4821.




	38.5  Gambling Crimes
	38.51  Problems Arising In Gambling Prosecutions Generally
	38.511  Constitutionality of gambling provisions
	38.5111  Constitutionality of provision defining "gambling machine"
	 For cases dealing with this subject, see sec. 38.5222.


	38.512  Gaming contracts void
	38.5121  Check negotiated to obtain money for gambling is void and cannot be basis for worthless check prosecution
	 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 34.4421.



	38.52  Definitions Relating To Gambling
	38.521  "Lottery"
	38.5211  In general
	 Bohrer v. City of Milwaukee, 2001 WI App 237, 248 Wis. 2d 319, 635 N.W.2d 816, at ¶8.
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 196, sec. 12.7523.
	 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 170, sec. 12.751.

	38.5212  Exception for in-pack chance promotions that meet criteria of Wis. Stat. § 100.16(2)
	 Bohrer v. City of Milwaukee, 2001 WI App 237, 248 Wis. 2d 319, 635 N.W.2d 816, at ¶1-15.


	38.522  "Gambling machine"
	38.5221  In general
	 Paepke v. Leck, 179 Wis. 2d 519, 507 N.W.2d 339 (1993): 1993 Term, p. 38-6, sec. 38.5111.
	 Champeau v. City of Milwaukee, 2002 WI App 79, 252 Wis. 2d 604, 642 N.W.2d 634, at ¶8, 11-13.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Hahn, 203 Wis. 2d 450, 553 N.W.2d 292 (Ct. App. 1996): 1996 Term, p. 38-7, sec. 38.5111.
	 Paepke v. Leck, 173 Wis. 2d 230, 496 N.W.2d 181 (Ct. App. 1992): 1992 Term, p. 38-9, sec. 38.5121.

	38.5222  Constitutionality of definition of "gambling machine"
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.

	38.5223  Video slot machine may be "gambling machine" even if no payout or prize is actually given to person playing machine
	 Champeau v. City of Milwaukee, 2002 WI App 79, 252 Wis. 2d 604, 642 N.W.2d 634, at ¶1-13.



	38.53  Gambling
	38.531  Elements of this offense
	 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. App. 1984): 1984 Term, p. 203, sec. 12.7511.
	 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 170, sec. 12.751.

	38.532  Admission of evidence
	 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. App. 1984): 1984 Term, p. 203, sec. 12.7512.

	38.533  Sufficiency of evidence to convict
	 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. App. 1984): 1984 Term, p. 203, sec. 12.7511.


	38.54  Commercial Gambling
	38.541  Setting up for use for the purpose of gambling or collecting the proceeds of any gambling machine
	38.5411  Constitutionality of statute creating this offense
	38.54111  Constitutionality of definition of "gambling machine"
	 For cases dealing with this subject, see sec. 38.5222.


	38.5412  Elements of this offense
	38.54121  In general
	 State v. Hahn, 203 Wis. 2d 450, 553 N.W.2d 292 (Ct. App. 1996): 1996 Term, p. 38-7, sec. 38.5111.

	38.54122  Gambling machine
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.


	38.5413  Instructing on this offense
	38.54131  Content of instruction
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-25, sec. 38.5413.
	 State v. Hahn, 203 Wis. 2d 450, 553 N.W.2d 292 (Ct. App. 1996): 1996 Term, p. 38-7, sec. 38.5111.


	38.5414  Sufficiency of evidence to convict
	38.54141  In general
	 State v. Hahn, 203 Wis. 2d 450, 553 N.W.2d 292 (Ct. App. 1996): 1996 Term, p. 38-7, sec. 38.5111.

	38.54142  Sufficiency to show that devices in question were "gambling machines"
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.

	38.54143  Sufficiency to establish knowledge element
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.




	38.55  Permitting Premises To Be Used For Commercial Gambling
	38.551  Constitutionality of statute creating this offense
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 195, sec. 12.7521.

	38.552  Elements of this offense
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 196, sec. 12.7523, p. 197, sec. 12.7524, and p. 197, sec. 12.7525.

	38.553  Probable cause to believe this offense committed
	38.5531  Sufficiency of showing of probable cause in complaint
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 196, sec. 12.7523.


	38.554  Instructing on this offense and lesser-included offenses
	38.5541  Instructing on this offense as charged offense
	38.55411  Content of instruction
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 197, sec. 12.7524.



	38.555  Sufficiency of evidence to convict
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 197, sec. 12.7525.


	38.56  Dealing In Gambling Devices
	38.57  Gambling By Participants In Contest
	38.58  Bribery Of Participants In Contest
	38.59  Endless Sales Chains

	38.6  Crimes Against Children
	38.61  Definitions Relating To Crimes Against Children
	38.611  "Child"
	38.612  "Joint legal custody"
	38.613  "Legal custody"
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶40.

	38.614  "Mental harm"
	38.615  "Person responsible for the child's welfare"
	38.6151  In general
	 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 388, 702 N.W.2d 87, at ¶1-16.
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.
	 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 (Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212.

	38.6152  One who acknowledges in writing that he is biological father of child is child's "parent" for purposes of definition of "person responsible for the child's welfare"
	 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 (1992): 1992 Term, p. 38-10, sec. 38.6111.

	38.6153  Live-in boyfriend may be person responsible for child's welfare
	 State v. Sostre, 198 Wis. 2d 409, 542 N.W.2d 774 (1996): 1995 Term, p. 38-5, sec. 38.6121.

	38.6154  Child employed by parent to care for child for whom parent is responsible may be person responsible for child's welfare
	 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 388, 702 N.W.2d 87, at ¶1-16.

	38.6155  Person does not need to be eighteen years old to satisfy definition of person responsible for child's welfare
	 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 388, 702 N.W.2d 87, at ¶15.


	38.616  "Physical placement"
	38.617  Relating to sexual matters
	38.6171  "Sadomasochistic abuse"
	38.6172  "Sexual contact"
	38.61721  In general
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶8.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶13.

	38.61722  Sexual contact includes contact that defendant caused, allowed, or permitted
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶11.

	38.61723  Sexual contact includes touching of male breast
	 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 659 N.W.2d 144, 2002 Term WCA-251, at ¶1-20.


	38.6173  "Sexual intercourse"
	38.61731  In general
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶1-17.
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.

	38.61732  When defendant does not directly undertake activity that constitutes sexual intercourse, that activity must be undertaken "upon the defendant's instruction" to constitute sexual intercourse
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶44.
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13.

	38.61733  Alleged unconstitutionality of definition of sexual intercourse  because definition does not include intent element
	 For cases dealing with this subject, see sec. 33.2113.

	38.61734  Alleged unconstitutionality of definition of sexual intercourse because it does not exempt intrusions that are part of bona fide medical, health care, and hygiene procedures
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶1-13.

	38.61735  By judicial construction, definition does not include intrusions that are part of bona fide medical, health care, and hygiene procedures
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶1-13.


	38.6174  "Sexually explicit conduct"
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶10-17.

	38.6175  "Intimate parts"
	 For cases dealing with this subject, see sec. 31.5534.

	38.6176  "Lewd"
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶11-13.

	38.6177  "Nudity"
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶16.



	38.62  Sexual Assault Of A Child
	38.621  First degree sexual assault
	38.6211  Constitutionality of statute creating this offense
	38.62111  In general
	38.62112  Constitutionality of not recognizing victim's affirmative misrepresentation of age as defense to this offense
	 For cases dealing with this subject, see sec. 38.62175.

	38.62113  Constitutionality, in cases involving sexual intercourse, of definition of sexual intercourse that does not exempt intrusions as part of bona fide medical, health care, and hygiene procedures
	 For cases dealing with this subject, see sec. 38.61734.


	38.6212  Elements of this offense
	38.62121  In general
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶37.
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.

	38.62122  Sexual contact: in general
	 For cases dealing with this subject, see sec. 38.6172.

	38.62123  Sexual contact: touching must be for purpose of sexual arousal or gratification: in general
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶13-21.

	38.62124  Sexual contact: touching must be for purpose of sexual arousal or gratification: does not require proof of sexual maturity of defendant
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶16.

	38.62125  Sexual intercourse
	 For cases dealing with this subject, see sec. 38.6173.

	38.62126  Lack of consent is not element of this offense
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶13.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 38-12, sec. 38.6211.

	38.62127  Knowledge of victim's age is not element of this offense
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶13.

	38.62128  If conduct on which charge is based was assault by child on defendant (i.e., if defendant was raped by child), act of having sexual intercourse with child does not constitute crime
	 For cases dealing with this subject, see sec. 38.62235.


	38.6213  Admission of evidence
	38.62131  In general
	 For cases dealing with the admission of evidence in sexual assault prosecutions after considering its relevance and balancing its probative value against counterveilling consideration such as prejudice, see sec. 13.361.

	38.62132  Child sexual assault and incest victim syndrome
	 For cases dealing with this subject, see sec. 18.732.

	38.62133  Post-assault conduct of sexual assault victim
	 For cases dealing with this subject, see secs. 18.257 and 20.8422.

	38.62134  Expert testimony on traumatization of sexual assault victim's memory
	 For cases dealing with this subject, see sec. 18.2581.

	38.62135  Expert testimony on lack of physical evidence in sexual assault case
	 For cases dealing with this subject, see sec. 18.2591.

	38.62136  Expert testimony on percent of child sexual assault accusations that are fabricated
	 For cases dealing with this subject, see sec. 18.2592.

	38.62137  Doctor's expert testimony regarding his or her opinion whether the victim was molested or sexually assaulted
	 For cases dealing with this subject, see sec. 18.2598.

	38.62138  Nurse's expert testimony regarding consistency of victim's injuries or physical condition with victim's report of sexual assault
	 For cases dealing with this subject, see sec. 18.2594.


	38.6214  Admission of evidence (cont'd)
	38.62141  Protecting child victims and victims of sensitive crimes from unnecessary distress in presentation of their testimony
	 For cases dealing with this subject, see sec. 20.383.

	38.62142  Allowing child-victim to testify while sitting in adult's lap
	 For cases dealing with this subject, see sec. 20.3831.

	38.62143  Expert testimony regarding psychosexual maturity of defendant
	 For cases dealing with this subject, see sec. 18.2583.

	38.62144  Evidence regarding defendant's belief about victim's age or evidence regarding cause or reasonableness of that belief (e.g., evidence of victim's affirmative misrepresentation of age)
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶31.


	38.6215  Instructing on this offense
	38.62151  When sexual intercourse charged and defendant was not party who directly engaged in activity constituting sexual intercourse, defendant entitled to instruction requiring that such activity was "upon the defendant's instruction"
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶44.
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13.

	38.62152  Instructing on defendant's defense that intrusion allegedly constituting sexual intercourse was done as part of bona fide medical, health care, or hygiene procedure
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶14-17.


	38.6216  Instructing on lesser-included offenses in prosecutions for this offense
	38.62161  Offenses that are and are not lesser-included offenses of this offense
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.

	38.62162  When evidence leaves sufficient doubt about this offense to permit lesser-included offense instruction
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.


	38.6217  Sufficiency of evidence to convict
	38.62171  In general
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶22-26.
	 State v. David J.K., 190 Wis. 2d 726, 528 N.W.2d 434 (Ct. App. 1994): 1994 Term, p. 38-3, sec. 38.6216.

	38.62172  Sufficiency to prove sexual intercourse in general
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6221.

	38.62173  Sufficiency to prove sexual intercourse in form of fellatio
	 State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 14-5, sec. 14.236.

	38.62174  Sufficiency to prove sexual contact
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121.

	38.62175  Sufficiency to show that touching was for purposes of sexual arousal or gratification
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶26.


	38.6218  Defenses to this offense
	38.62181  Consent is not a defense
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.

	38.62182  Mistake as to age is no defense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶18, 46.
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.

	38.62183  Lack of knowledge of victim's age is no defense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶16.

	38.62184  Victim's affirmative misrepresentation regarding his or her age is no defense: in general
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶11-31.

	38.62185  Victim's affirmative misrepresentation regarding his or her age is no defense: constitutionality of refusing to recognize this defense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶32-50.

	38.62186  If conduct on which charge is based was assault by child on defendant (i.e., if defendant was raped by child), act of having sexual intercourse with child does not constitute crime
	 For cases dealing with this subject, see sec. 38.62235.


	38.6219  Attempt to commit this offense
	38.62191  Elements of this offense
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.



	38.622  First degree sexual assault (cont'd)
	38.6221  Appropriate unit of prosecution
	38.62211  In general
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.

	38.62212  Aggregating multiple assaults in single count
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6222.

	38.62213  Charging multiple assaults that are same in law but sufficiently different in fact
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.


	38.6222  Pleading guilty to this offense
	38.62221  In general
	38.62222  Sufficiency of factual basis for plea: in general
	38.62223  Sufficiency of factual basis for plea:  when factual basis reveals that defendant claimed he or she was sexually assaulted (i.e., raped) by alleged child-victim
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶29-61.


	38.6223  Other matters
	38.62231  Consent is not defense to this offense
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶13.

	38.62232  Lack of knowledge of victim's age is not defense to this offense
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶13.

	38.62233  "Goofy child's play" or "exploration" by child not within ambit of first degree sexual assault of a child; statute "criminalizes" children's behavior when they behave like adults, not when they behave in manner normative to their age
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶20.

	38.62234  Statute of limitations for this offense
	 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 N.W.2d 72, at ¶1-15.
	 State v. Haines, 2002 WI App 139, 256 Wis. 2d 226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶1-13.

	38.62235  If conduct on which charge is based was assault by child on defendant (i.e., if defendant was raped by child), act of having sexual intercourse with child does not constitute crime
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶29, 43.



	38.623  Second degree sexual assault
	38.6231  Constitutionality of statute creating this offense
	38.62311  In general
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.

	38.62312  When statute applied to child enticements initiated over the Internet
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶23-24.


	38.6232  Elements of this offense
	38.62321  In general
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶37.
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶9.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶13.

	38.62322  Sexual contact: in general
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶13.
	 For cases dealing with this subject, see sec. 38.6172.

	38.62323  Sexual contact: touching must be for purpose of sexual arousal or gratification: in general
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶9.
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶13-21.

	38.62324  Sexual contact: touching must be for purpose of sexual arousal or gratification: does not require proof of sexual maturity of defendant
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶16.

	38.62325  Sexual intercourse
	 For cases dealing with this subject, see sec. 38.6173.

	38.62326  Lack of consent is not element of this offense
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶13.
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 38-12, sec. 38.6211.

	38.62327  Knowledge of victim's age is not element of this offense
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶13.

	38.62328  If conduct on which charge is based was assault by child on defendant (i.e., if defendant was raped by child), act of having sexual intercourse with child does not constitute crime
	 For cases dealing with this subject, see sec. 38.62235.


	38.6233  Probable cause to believe this offense committed
	38.62331  Sufficiency of showing of probable cause in complaint
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶25.


	38.6234  Charging this offense
	38.62341  Duplicity in charging this offense:  when complaint charges sexual contact or sexual intercourse
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶22.


	38.6235  Pleading guilty or no contest to this offense
	38.62351  When sexual contact charged, defendant must understand that touching was for purpose of sexual degradation, humiliation, arousal, or gratification
	 State v. Jipson, 2003 WI App 222, 267 Wis. 2d 467, 671 N.W.2d 18, at ¶1-17.


	38.6236  Admission of evidence
	38.62361  In general
	 For cases dealing with the admission of evidence in sexual assault prosecutions after considering its relevance and balancing its probative value against counterveilling consideration such as prejudice, see sec. 13.361.

	38.62362  Child sexual assault and incest victim syndrome
	 For cases dealing with this subject, see sec. 18.732.

	38.62363  Post-assault conduct of sexual assault victim
	 For cases dealing with this subject, see secs. 18.257 and 20.8422.

	38.62364  Expert testimony on traumatization of sexual assault victim's memory
	 For cases dealing with this subject, see sec. 18.2581.

	38.62365  Expert testimony on lack of physical evidence in sexual assault case
	 For cases dealing with this subject, see sec. 18.2591.

	38.62366  Expert testimony on percent of child sexual assault accusations that are fabricated
	 For cases dealing with this subject, see sec. 18.2592.

	38.62367  Nurse's expert testimony regarding consistency of victim's injuries or physical condition with victim's report of sexual assault
	 For cases dealing with this subject, see sec. 18.2594.

	38.62368  Doctor's expert testimony regarding his or her opinion whether the victim was molested or sexually assaulted
	 For cases dealing with this subject, see sec. 18.2598.

	38.62369  Expert testimony regarding psychosexual maturity of defendant
	 For cases dealing with this subject, see sec. 18.2583.


	38.6237  Admission of evidence (cont'd)
	38.62371  Evidence regarding defendant's belief about victim's age or evidence regarding cause or reasonableness of that belief (e.g., evidence of victim's affirmative misrepresentation of age)
	 State v. Jackowski, 2001 WI App 187, 247 Wis. 2d 430, 633 N.W.2d 649, 2001 Term WCA-37, at ¶31.


	38.6238  Instructing on this offense
	38.62381  When sexual intercourse charged and defendant was not party who directly engaged in activity constituting sexual intercourse, defendant entitled to instruction requiring that such activity was "upon the defendant's instruction"
	 State v. Lackershire, 2007 WI 74, 301 Wis. 2d 418, 734 N.W.2d 23, at ¶44.
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶4-13.


	38.6239  Instructing on this offense as lesser-included offense
	38.62391  Offenses of which this is and is not a lesser-included offense
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.

	38.62392  When evidence provides reasonable grounds for conviction of this offense
	 State v. Moua, 215 Wis. 2d 511, 573 N.W.2d 202 (Ct. App. 1997): 1997 Term, p. 38-14, sec. 38.62112.



	38.624  Second degree sexual assault (cont'd)
	38.6241  Sufficiency of evidence to convict
	38.62411  In general
	38.62412  Sufficiency to show sexual intercourse
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6221.


	38.6242  Defenses to this offense
	38.62421  Consent is not a defense
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶13.
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.

	38.62422  Mistake as to age is no defense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶18, 46.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11.
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.

	38.62423  Lack of knowledge of victim's age is not defense to this offense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶16.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11.
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶13.

	38.62424  Victim's affirmative misrepresentation regarding his or her age is no defense: in general
	 For cases dealing with this subject, see sec. 38.62184.

	38.62425  Victim's affirmative misrepresentation regarding his or her age is no defense: constitutionality of refusing to recognize this defense
	 For cases dealing with this subject, see sec. 38.62185.

	38.62426  If conduct on which charge is based was assault by child on defendant (i.e., if defendant was raped by child), act of having sexual intercourse with child does not constitute crime
	 For cases dealing with this subject, see sec. 38.62235.


	38.6243  Appropriate unit of prosecution
	38.62431  In general
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.

	38.62432  Aggregating multiple assaults in single count
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6222.

	38.62433  Charging multiple assaults that are same in law but sufficiently different in fact
	 State v. Koller, 2001 WI App 253, 248 Wis. 2d 259, 635 N.W.2d 838, 2001 Term WCA-139, at ¶24-60.
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.


	38.6244  Attempt to commit this crime
	38.62441  Crime of attempt to commit this crime does exist: in general
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11-13.

	38.62442  Crime of attempt to commit this crime does exist:  when complaint alleges attempt to have sexual intercourse with child
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶18-21.

	38.62443  Sufficiency of showing of probable cause in complaint to believe this offense committed
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶20-22.

	38.62444  Existence of actual child, not agent posing as child, is not element of offense that state must prove
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶10-14.

	38.62445  Propriety of convicting of this offense as result of Internet sting operation
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶10-14.

	38.62446  Duplicity in charging this offense:  when attempt to have sexual contact or sexual intercourse charged
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶22.


	38.6245  Pleading guilty to this offense
	38.62451  In general
	38.62452  Sufficiency of factual basis for plea: in general
	38.62453  Sufficiency of factual basis for plea:  when factual basis reveals that defendant claimed he or she was sexually assaulted (i.e., raped) by alleged child-victim
	 For cases dealing with this subject, see sec. 38.62223.


	38.6246  Other matters
	38.62461  Statute of limitations for this offense
	 State v. Haines, 2003 WI 39, 261 Wis. 2d 139, 661 N.W.2d 72, at ¶1-15.
	 State v. Haines, 2002 WI App 139, 256 Wis. 2d 226, 647 N.W.2d 311, 2001 Term WCA-392, at ¶1-13.

	38.62462  Duplicity in charging this offense: when complaint charges sexual contact or sexual intercourse
	 For cases dealing with this subject, see sec. 38.62341.

	38.62463  If conduct on which charge is based was assault by child on defendant (i.e., if defendant was raped by child), act of having sexual intercourse with child does not constitute crime
	 For cases dealing with this subject, see sec. 38.62235.



	38.625  Failure to act to prevent sexual assault
	38.6251  Elements of this offense
	38.62511  Person responsible for welfare of child
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.


	38.6252  Instructing on this offense
	38.62521  Instructing on "person responsible for the welfare of a child"
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.


	38.6253  Sufficiency of evidence to convict
	38.62531  Sufficiency to prove that defendant was "person responsible for welfare of child"
	 State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999): 1998 Term, p. 38-26, sec. 38.611.


	38.6254  Other matters
	38.62541  Appropriate unit of prosecution
	 State v. Carol M.D., 198 Wis. 2d 162, 542 N.W.2d 476 (Ct. App. 1995): 1995 Term, p. 38-7, sec. 38.6231.



	38.626  Penalty enhancement: sexual assault by certain persons
	38.627  Other matters
	38.6271  Sentencing court not compelled to mitigate defendant's offenses because child-victim consented to sexual activity
	 State v. Perez, 170 Wis. 2d 130, 487 N.W.2d 630 (Ct. App. 1992): 1992 Term, p. 38-12, sec. 38.6211.

	38.6272  Sexual assault is a "crime of violence" for purposes of federal deportation law
	 State v. Baeza, 174 Wis. 2d 118, 496 N.W.2d 233 (Ct. App. 1993): 1992 Term, p. 7-2, sec. 7.2141.

	38.6273  Child who has not attained age of 16 years cannot legally consent to sexual contact or intercourse
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶8.


	38.628  Related matters
	38.6281  Sex offender reporting requirements
	 For cases dealing with this subject, see sec. 47.872.



	38.63  Physical Abuse Of Child
	38.631  Intentional causation of bodily harm
	38.6311  Elements of this offense
	38.63111  In general
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶22.


	38.6312  Instructing on lesser-included offenses in prosecution for this offense
	38.63121  When evidence provides reasonable basis for acquittal of this offense
	 State v. Fleming, 181 Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993): 1993 Term, p. 31-4, sec. 31.382.


	38.6313  Sufficiency of evidence to convict
	38.63131  In general
	38.63132  Sufficiency to prove causation of bodily harm
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶23-26.

	38.63133  Sufficiency to prove intent to cause bodily harm
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶27-28.

	38.63134  Sufficiency to disprove defense of parental privilege of reasonable discipline
	 For cases dealing with this subject, see sec. 40.664.

	38.63135  Sufficiency to prove that defendant was aider and abettor of this crime
	 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 (1993): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311.


	38.6314  Need to charge failing to act to prevent bodily harm if state intends to rely on omissions theory of liability
	 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 (1993): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311.


	38.632  Reckless causation of bodily harm
	38.6321  Elements of this offense
	38.63211  In general
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶13.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.

	38.63212  Recklessly
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶24-26.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶7-11.

	38.63213  This offense has no subjective mental element
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶24-26.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶13-15.


	38.6322  Sufficiency of evidence to convict
	38.63221  In general
	 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 (1993): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311.

	38.63222  Sufficiency to prove that defendant "caused" great bodily harm
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.

	38.63223  Sufficiency to prove that defendant acted recklessly
	 State v. Owen, 202 Wis. 2d 620, 551 N.W.2d 50 (Ct. App. 1996): 1995 Term, p. 38-10, sec. 38.6412.


	38.6323  Defenses to this offense
	38.63231  Mistake is not a defense to this offense
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶1-15.

	38.63232  Defense of reasonable parental discipline
	 For cases dealing with this subject, see sec. 40.66.


	38.6324  Other matters
	38.63241  Need to charge failing to act to prevent bodily harm if state intends to rely on omissions theory of liability
	 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 (1993): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311.



	38.633  Failure to act to prevent physical abuse
	38.6331  Need to charge failing to act to prevent bodily harm if state intends to rely on omissions theory of liability
	 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 (1993): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Rundle, 170 Wis. 2d 306, 488 N.W.2d 125 (Ct. App. 1992): 1992 Term, p. 38-16, sec. 38.6311.


	38.634  Penalty enhancement: abuse by certain persons

	38.64  Other Crimes Against Children
	38.641  Engaging in repeated acts of sexual assault of the same child
	38.6411  Constitutionality of statute creating this offense
	38.64111  In general
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶26.

	38.64112  Constitutionality of provision that relieves jury of requirement of unanimity as to specific acts of sexual assault that combine to constitute crime
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶1-28.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6812.


	38.6412  Instructing on this offense
	38.64121  Instructing jury that it need not be unanimous as to specific acts of sexual assault that combine to constitute crime
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶1-28.


	38.6413  Prohibition on charging in same action this offense and other specified sex-related offenses against same child during same time period (Wis. Stat. § 948.025(3))
	38.64131  Prohibition in general
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶24, 26.
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶16.
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶7-15.

	38.64132  Prohibition applies only when other offenses are charged "in same action"
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶13-14.

	38.64133  Remedy for violation of prohibition: when defendant convicted of this offense and other offenses in violation of this prohibition, court may vacate conviction of this offense and allow conviction of other offenses to stand
	 State v. Cooper, 2003 WI App 227, 267 Wis. 2d 886, 672 N.W.2d 118, at ¶7-15.

	38.64134  Remedy for violation of prohibition: when defendant convicted of this offense and other offenses in violation of this prohibition, court may simply vacate conviction of other offenses; new trial on this offense is not necessarily required, particularly when evidence of other offenses would have been admissible at trial of this offense
	 State v. Torkelson, 2007 WI App 272, 306 Wis. 2d 673, 743 N.W.2d 511, at ¶26.


	38.6414  Appropriate unit of prosecution
	38.64141  When repeated acts were committed during same time period in various venues, separate charge may be brought in each venue
	 State v. Nommensen, 2007 WI App 224, 305 Wis. 2d 695, 741 N.W.2d 481, at ¶13-18.


	38.6415  Propriety of multiple prosecutions based on acts during same time period that occurred in different venues
	38.64151  Consistency with legislative intent regarding appropriate unit of prosecution
	 For cases dealing with this subject, see sec. 38.64141.

	38.64152  Consistency with constitutional prohibition on double jeopardy
	 For cases dealing with this subject, see sec. 29.779.

	38.64153  Consistency with doctrine of claim preclusion
	 For cases dealing with this subject, see sec. 12.69737.

	38.64154  Consistency with doctrine of issue preclusion
	 For cases dealing with this subject, see sec. 12.62136.



	38.642  Causing mental harm to a child
	38.643  Sexual exploitation of a child (state offense)
	38.6431  Constitutionality of statute creating this offense
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶39-40.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶38.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.

	38.6432  Elements of this offense
	38.64321  In general
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.

	38.64322  Knowledge of child's minority is constitutionally required element when offense involves distribution
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.

	38.64323  Sexually explicit conduct
	 For cases dealing with this subject, see sec. 38.6174.


	38.6433  Defenses to this offense
	38.64331  Affirmative defense of mistake of age applicable when offense involves production
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.

	38.64332  Consent is not a defense
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 25-13, sec. 25.2811.

	38.64333  When mistake of age is defense
	 State v. Lentowski, 212 Wis. 2d 849, 569 N.W.2d 758 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.64133.


	38.6434  Attempt to commit this offense
	38.64341  Elements of attempt to commit this offense: in general
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	38.64342  Sufficiency of evidence to convict: in general
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	38.64343  Other matters: may convict of this offense and offense of child enticement
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.


	38.6435  Other matters
	38.64351  May convict of this offense and offense of child enticement
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.

	38.64352  Decisions under former statute creating this offense
	 For cases decided under the former statute creating this offense, i.e.,  Wis. Stat. § 940.203(2), see sec. 33.22.

	38.64353  Related federal crime proscribing sexual exploitation of a child
	 For cases dealing with the federal crime of sexual exploitation of a child, see sec. 38.681.



	38.644  Causing a child to view or listen to sexual activity
	38.645  Incest with a child
	38.6451  Sufficiency of evidence to convict
	38.64511  Sufficiency to show sexual intercourse
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6221.


	38.6452  Other matters
	38.64521  Appropriate unit of prosecution: aggregating multiple assaults in single count
	 State v. McMahon, 186 Wis. 2d 68, 519 N.W.2d 621 (Ct. App. 1994): 1994 Term, p. 38-4, sec. 38.6222.



	38.646  Child enticement
	38.6461  Constitutionality of statute creating this offense
	38.64611  Subsection proscribing enticement to commit act of exposure does not violate equal protection on ground that this is Class C felony while act of exposure itself is only Class A misdemeanor
	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.

	38.64612  When statute applied to child enticements initiated over the Internet
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶19-20.
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶39-44.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶10-14.


	38.6462  Elements of this offense
	38.64621  In general
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	38.64622  Causing child "to go into any room"
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215.

	38.64623  Element of exposure when charge is enticement to commit act of exposure
	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.

	38.64624  Existence of actual child is not element of this offense
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶21-34.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶9.
	 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 626 N.W.2d 359, 2000 Term WCA-267, at ¶1-29.

	38.64625  Knowledge of age of victim is not element of this offense
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶30.

	38.64626  It is not element of this offense that defendant caused child to go from public place (i.e., safe place) to secluded place (i.e., place of danger); it is sufficient that defendant caused victim to go from already private place (e.g., living room in home) to another private place (e.g., bedroom in home)
	 State v. Provo, 2004 WI App 97, 272 Wis. 2d 837, 681 N.W.2d 272, at ¶8-13.

	38.64627  "Causes" child to go into any vehicle, room, etc.
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶19, 23-34.


	38.6463  Probable cause to believe this offense committed
	38.64631  Sufficiency of showing of probable cause in complaint
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶38.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶16-17.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶16-19.
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 6-1, sec. 6.1321.

	38.64632  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶38.


	38.6464  Charging this offense
	38.64641  Amending charge in information at conclusion of trial to conform to evidence by adding additional acts that defendant intended to commit in vehicle, building, room or secluded place
	 For cases dealing with this subject, see sec. 38.64796.

	38.64642  Duplicity in charging this offense:  when complaint charges both attempt to entice and completed enticement in single count
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶15.


	38.6465  Admission of evidence
	38.64651  Fact that defendant was on parole and/or violating condition of that parole at time of enticement
	 For cases dealing with this subject, see sec. 13.36941.


	38.6466  Instructing on this offense and lesser-included offenses
	38.64661  Instructing on this offense as offense charged: no need to instruct jury that it must be unanimous with respect to act that the defendant intended to commit in vehicle, building, room or secluded place
	 For cases dealing with this subject, see sec. 38.64795.

	38.64662  Instructing on lesser included offenses in prosecution for this offense: attempt to commit this offense does not exist, so it is not lesser included offense that can be instructed on in prosecution for this offense
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.


	38.6467  Sufficiency of evidence to convict
	38.64671  In general
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215.

	38.64672  Sufficiency to show that defendant caused victim "to go into any room"
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215.

	38.64673  Sufficiency to show that defendant intended to commit proscribed act
	 State v. Gomez, 179 Wis. 2d 400, 507 N.W.2d 378 (Ct. App. 1993): 1993 Term, p. 38-8, sec. 38.6215.

	38.64674  Sufficiency to show exposure when charge is enticement to commit act of exposure
	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.

	38.64675  Sufficiency to prove that defendant attempted to cause victim to go to secluded place
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	38.64676  Need not show existence of actual child
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶21-34.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶9.
	 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 626 N.W.2d 359, 2000 Term WCA-267, at ¶1-29.

	38.64677  Need not show that defendant caused child to go from public place (i.e., safe place) to secluded place (i.e., place of danger); it is sufficient that defendant caused victim to go from already private place (e.g., living room in home) to another private place (e.g., bedroom in home)
	 For cases dealing with this subject, see sec. 38.64726.


	38.6468  Other matters
	38.64681  Attempt to commit this offense does not exist as separate offense, but rather as alternative mode of commission of this offense
	 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 626 N.W.2d 359, 2000 Term WCA-267, at ¶13-29.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	38.64682  Existence of actual child, not agent posing as child, is not element of offense that state must prove
	 For cases dealing with this subject, see secs. 38.64712 and 38.64724.

	38.64683  This crime includes both the attempted and the completed crime
	 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 626 N.W.2d 359, 2000 Term WCA-267, at ¶13-29.

	38.64684  This crime has alternate modes of commission: causing or attempting to cause
	 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 626 N.W.2d 359, 2000 Term WCA-267, at ¶15.

	38.64685  Impossibility is not defense to this crime
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶31-33.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶6, 9.
	 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 626 N.W.2d 359, 2000 Term WCA-267, at ¶18.

	38.64686  Mistake as to age of victim is not a defense
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶30.

	38.64687  Propriety of convicting of this offense as result of Internet sting operation
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶21-34.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶6, 9.

	38.64688  Duplicity in charging this offense:  when complaint charges both attempt to entice and completed enticement in single count
	 For cases dealing with this subject, see sec. 38.64742.

	38.64689  Sufficiency of evidence to provide factual basis for guilty plea to this offense
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶7-35.


	38.6469  Other matters (cont'd)
	38.64691  Penalty or punishment for offense: constitutionality of felony status for this offense when underlying object of enticement is only misdemeanor
	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.

	38.64692  Appropriate unit of prosecution: when there is one enticement but intent to commit multiple prescribed acts, multiple counts based on each different act that defendant intended to commit are not appropriate; one enticement can only give rise to prosecution for one count no matter how many different proscribed acts the defendant intends to commit
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶24-27.
	 State v. Church, 2000 WI 90, 236 Wis. 2d 755, 613 N.W.2d 848: 1999 Term, p. 6-2, sec. 6.17121.
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.

	38.64693  May convict of this offense and offense of attempted child exploitation
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	38.64694  Crime of attempt to commit this offense does not exist
	 For cases dealing with this subject, see sec. 38.64781.

	38.64695  No need for unanimity with respect to particular act that defendant intended to commit in vehicle, building, room or secluded place
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	38.64696  Amending information to conform to proof at trial by adding additional acts that defendant intended to commit when child was enticed into vehicle, building, room or secluded place
	 State v. Derango, 2000 WI 89, 236 Wis. 2d 721, 613 N.W.2d 833: 1999 Term, p. 8-36, sec. 8.6811.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	38.64697  Purpose of child enticement statute in general
	 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 626 N.W.2d 359, 2000 Term WCA-267, at ¶9.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.

	38.64698  Propriety of conviction of this offense and of offense defendant intended to commit in vehicle, building, room or secluded place (e.g., offense of sexual assault)
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.



	38.647  Use of a computer to facilitate a child sex crime (Wis. Stat. § 948.075)
	38.6471  Elements of this offense
	38.64711  In general
	38.64712  Proof of act, other than use of computer, to effect defendant's intent to have sexual contact or intercourse
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶1-26.
	 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 155, 726 N.W.2d 706, at ¶10.


	38.6472  Instructing on this offense
	38.64721  In general
	38.64722  Instructing on element of offense that requires proof of act, other than use of computer, to effect defendant's intent to have sexual contact or intercourse
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶11.


	38.6473  Sufficiency of evidence to convict
	38.64731  In general
	38.64732  Sufficiency to prove act, other than use of computer, to effect defendant's intent to have sexual contact or intercourse
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶1-26.
	 State v. Schulpius, 2006 WI App 263, 298 Wis. 2d 155, 726 N.W.2d 706, at ¶1-13.


	38.6474  Sufficiency of evidence to provide factual basis for plea
	38.64741  Sufficiency to provide factual basis for existence of act, other than use of computer, to effect defendant's intent to have sexual contact or intercourse
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶1-26.



	38.648  Soliciting a child for prostitution (Wis. Stat. § 948.08)
	38.6481  Elements of this offense
	38.64811  In general
	38.64812  "Practice" prostitution
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶16.

	38.64813  "Causes" to practice prostitution
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶17-19.

	38.64814  No requirement that defendant initiated conversation or contact with child
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶15.

	38.64815  No requirement that solicited practice of prostitution has to be with someone other than solicitor
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶20.


	38.6482  Probable cause to believe this offense committed
	38.64821  Sufficiency of showing of probable cause in complaint
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶14-35.


	38.6483  Sufficiency of evidence to provide factual basis for guilty plea to this offense
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶7-35.

	38.6484  Other matters
	38.64841  Offense committed by either soliciting or causing practice of prostitution
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶21.



	38.649  Sexual intercourse with a child age 16 or older

	38.65  Other Crimes Against Children (cont'd)
	38.651  Sexual assault of a student by a school instructional staff person
	38.6511  Elements of this offense
	38.65111  In general
	38.65112  "School staff":  in general
	 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 714 N.W.2d 238, at ¶6.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶1-18.

	38.65113  "School staff":  includes volunteers
	 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 714 N.W.2d 238, at ¶6.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶15.

	38.65114  "School staff": includes persons providing services to school at time of assault
	 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 714 N.W.2d 238, at ¶6-8.


	38.6512  Instructing on this offense as charged offense
	38.65121  Content of instruction:  instructing on meaning of "school staff"
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶16.


	38.6513  Sufficiency of evidence to convict
	38.65131  In general
	38.65132  Sufficiency to prove that defendant provided services to school and thus was member of school staff
	 State v. Kaster, 2006 WI App 72, 292 Wis. 2d 252, 714 N.W.2d 238, at ¶7.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶17.



	38.652  Exposing genitals or pubic area
	38.6521  Elements of this offense
	38.65211  "Expose"
	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.


	38.6522  Sufficiency of evidence to convict
	38.65221  Sufficiency to show exposure
	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.



	38.653  Exposing a child to harmful material
	38.6531  Constitutionality of statute creating this offense
	38.65311  In general
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶15.
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶39-40.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶33-41.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶31.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.6511.

	38.65312  Interpreting "verbally communicates" in subsec. (2)(am) of statute to include both oral and written communications does not render statute unconstitutionally vague
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶18.


	38.6532  Elements of this offense
	38.65321  In general
	 State v. Cleveland, 2000 WI App 142, 237 Wis. 2d 558, 614 N.W.2d 543: 1999 Term, p. 25-17, sec. 25.25971.

	38.65322  Defendant's knowledge that person to whom harmful materials were exhibited or transferred was a child is not element of offense
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.6511.

	38.65323  Defendant's awareness of nature of material is element of offense
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.6511.

	38.65324  Requirement that material be "harmful to children"
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶13-17.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶18-32.

	38.65325  "Verbally communicates," as used in subsec. (2)(am), includes both oral and written communications
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶1-17.

	38.65326  Child in photograph or other pictorial representation must be engaged in "sexually explicit conduct"
	38.65327  "Nudity"
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶16.


	38.6533  Admission of evidence
	38.65331  Stipulating that material is harmful so as to avoid introduction of material itself
	 For cases dealing with this subject, see sec. 13.36971.


	38.6534  Establishing factual basis for guilty plea to this offense
	38.65341  With respect to "harmful to children" element
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶28-29.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶31-32.


	38.6535  Establishing defendant's understanding of nature of this offense for purposes of taking guilty plea to it
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶15-30.

	38.6536  Sufficiency of evidence to convict
	38.65361  Sufficiency to show that material was harmful to children: in general
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶1-32.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶26-39.

	38.65362  Sufficiency to show that material was harmful to children: need for jury to view material to make determination that material was harmful to children
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶1-32.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶26-39.

	38.65363  Sufficiency to show that material was harmful to children:  need for expert testimony
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶24.
	 State v. Booker, 2005 WI App 182, 286 Wis. 2d 747, 704 N.W.2d 336, at ¶32, 34.


	38.6537  Attempt to commit this offense
	38.65371  Sufficiency of showing of probable cause in complaint to believe attempt to commit this offense committed
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.

	38.65372  Sufficiency of showing of probable cause at preliminary examination to believe attempt to commit this offense committed
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.


	38.6538  Defenses to this offense
	38.65381  Affirmative defense of mistake of age
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.6511.


	38.6539  Other matters
	38.65391  Decisions under former statute creating this offense
	 For cases decided under the former statute creating this offense, i.e., sec. 38.246.

	38.65392  Need for jury to view material to make determination that it was harmful to children
	 For cases dealing with this subject, see sec. 38.65362.

	38.65393  History, purpose, and nature of this offense in general
	 State v. Booker, 2006 WI 79, 292 Wis. 2d 43, 717 N.W.2d 676, at ¶16-17.



	38.654  Possession of child pornography
	38.6541  Constitutionality of statute creating this offense
	38.65411  In general
	 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 Term, p. 38-1, sec. 38.211.
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶6-8.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶30-41.
	 State v. Steadman, 152 Wis. 2d 293, 448 N.W.2d 267 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221.

	38.65412  This offense requires scienter element to render it constitutional; "knows or reasonably should know" supplies required scienter element
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶30-41.

	38.65413  This offense requires that depicted child be real child to render it constitutional; statute creating offense contains that requirement
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶6-8.


	38.6542  Elements of this offense
	38.65421  In general
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶6.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶31.

	38.65422  "Pictorial reproduction"
	 State v. Whistleman, 2001 WI App 189, 247 Wis. 2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶1-13.

	38.65423  "Knows or reasonably should know"
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶30-41.

	38.65424  Focus of inquiry must be on content of photograph or other media and how it was produced, not on particular location or manner in which it is stored or kept
	 For cases dealing with this subject, see sec. 38.65461.

	38.65425  Photograph must be real image of real child, rather than computer-generated or manipulated picture
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶6-8.

	38.65426  Child in photograph or other pictorial representation must be engaged in "sexually explicit conduct"
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶10-17.
	 For cases dealing with this subject, see sec. 38.6174.


	38.6543  Admission of evidence
	38.65431  Volumes containing numerous erotic/pornographic photographs among which are two photographs at issue in case
	 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 (Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232.

	38.65432  Evidence of Internet news groups to which defendant subscribes
	 State v. Schroeder, 2000 WI App 128, 237 Wis. 2d 575, 613 N.W.2d 911: 1999 Term, p. 6-21, sec. 6.8312.


	38.6544  Appropriate unit of prosecution
	38.65441  Separate charges appropriate for each separate and distinct pornographic image on computer disk
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶50-68.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶42-56.
	 State v. Multaler, 2001 WI App 149, 246 Wis. 2d 752, 632 N.W.2d 89, 2001 Term WCA-1, at ¶31-45.

	38.65442  Separate charges appropriate for each photograph depicting child pornography in traditional photo album
	 State v. Multaler, 2002 WI 35, 252 Wis. 2d 54, 643 N.W.2d 437, 2001 Term WSC-84, at ¶67.


	38.6545  Sufficiency of evidence to convict
	38.65451  In general
	38.65452  Sufficiency to prove possession: in general
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶21-27.

	38.65453  Sufficiency to prove possession:  evidence that defendant repeatedly visited child pornography Web sites, clicked on thumbnail images to create larger pictures for viewing, accessed five images twice, and saved at least one image to personal folder is sufficient to prove possession for purposes of five counts charged
	 State v. Lindgren, 2004 WI App 159, 275 Wis. 2d 851, 687 N.W.2d 60, at ¶21-27.

	38.65454  Sufficiency to show that photograph involved was real image of real child, rather than computer-generated or manipulated picture
	 State v. Van Buren, 2008 WI App 26, 307 Wis. 2d 447, 746 N.W.2d 545, at ¶9-14.

	38.65455  Sufficiency to prove that child in photograph or other pictorial representation was engaged in sexually explicit conduct
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶10-17.

	38.65456  Sufficiency to prove that defendant knew character and content of photograph or other pictorial representation to be sexually explicit
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶18-19.


	38.6546  Other matters
	38.65461  Focus of inquiry must be on content of photograph or other media and how it was produced, not on particular location or manner in which it is stored or kept
	 State v. A.H., 211 Wis. 2d 561, 566 N.W.2d 858 (Ct. App. 1997): 1996 Term, p. 38-11, sec. 38.6232.

	38.65462  "Other pictorial reproduction" whose possession is proscribed includes computer disk that stores images of child pornography
	 State v. Whistleman, 2001 WI App 189, 247 Wis. 2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶1-13.



	38.655  Child sex offender working with children
	38.656  Abandonment of a child
	38.657  Neglecting a child
	38.6571  Elements of this offense
	38.65711  In general
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.

	38.65712  Person responsible for child's welfare
	 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 (1992): 1992 Term, p. 38-10, sec. 38.6111.
	 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 388, 702 N.W.2d 87, at ¶1-16.


	38.6572  Sufficiency of evidence to convict
	38.65721  In general
	 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 (1992): 1992 Term, p. 38-10, sec. 38.6111.

	38.65722  Sufficiency to show intentional contribution to neglect of child
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.

	38.65723  Sufficiency to show that defendant was person responsible for child's welfare
	 State v. Hughes, 2005 WI App 155, 285 Wis. 2d 388, 702 N.W.2d 87, at ¶1-16.



	38.658  Failure to support
	38.6581  Constitutionality of statute creating this offense
	 For cases dealing with the constitutionality of an earlier version of the nonsupport statute, see sec. 38.8521.

	38.6582  Elements of this offense
	38.65821  In general
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶15.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶7.
	 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 (Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132.

	38.65822  Intent
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121.

	38.65823  Child support order was issued by court of competent jurisdiction: court of appeals' decision holding this to be element of offense
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶10.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶1-33.

	38.65824  Child support order was issued by court of competent jurisdiction:  supreme court's decision holding this not to be element of offense when there are no disputed factual issues and pure question of law is presented
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶10-23.


	38.6583  Probable cause to believe this offense committed
	38.65831  Sufficiency of evidence to establish probable cause at preliminary examination
	 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 (Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132.


	38.6584  Instructing on this offense as charged offense
	38.65841  Instructing on prima facie evidence of intent
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-8, sec. 33.7121.

	38.65842  Instructing on affirmative defense of inability to pay
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-10, sec. 33.7143.

	38.65843  Must jury be instructed on need for state to prove that child support order was issued by court of competent jurisdiction?
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶10-23.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶1-33.


	38.6585  Admission of evidence
	38.65851  Evidence of defendant's incarceration offered to establish defense of inability to pay
	 For cases dealing with this subject, see sec. 38.65876.

	38.65852  Copy of out-of-state support order
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶24-33.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶18-31.


	38.6586  Sufficiency of evidence to convict
	38.65861  In general
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-9, sec. 33.713.

	38.65862  Sufficiency to prove that child support order was issued by court of competent jurisdiction
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶32-33.


	38.6587  Defense of inability to pay
	38.65871  Nature of this defense in general
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶4.
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-9, sec. 33.713.
	 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 (Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132.

	38.65872  When evidence sufficient to establish this defense
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-9, sec. 33.713.

	38.65873  Burden of proof on inability to pay
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶4.
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-10, sec. 33.7143.

	38.65874  Constitutionality of placing burden to show inability to pay on defendant
	 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 (Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132.

	38.65875  Instructing on this defense
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-10, sec. 33.7143.

	38.65876  Admissibility of evidence of defendant's incarceration to establish this defense
	 State v. Stutesman, 221 Wis. 2d 178, 585 N.W.2d 181 (Ct. App. 1998): 1998 Term, p. 38-35, sec. 38.65121.

	38.65877  If defendant has capacity to become gainfully employed and realize earnings, his lack of financial resources is insufficient to demonstrate inability to pay
	 State v. Clutter, 230 Wis. 2d 472, 602 N.W.2d 324 (Ct. App. 1999): 1999 Term, p. 11-16, sec. 11.814.

	38.65878  In trial to court, court may not rely on personal experience with job market to reject defendant's assertion that he could not find work
	 State v. Sarnowski, 2005 WI App 48, 280 Wis. 2d 243, 694 N.W.2d 498, at ¶1-16.


	38.6588  Jurisdiction over this offense
	38.65881  In general
	 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 (Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312.

	38.65882  Court has jurisdiction over prosecution of parent in violation of valid Wisconsin child-support judgment even though child not residing in state during charged period
	 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 (Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312.


	38.6589  Other matters
	38.65891  Venue in prosecutions for this offense
	 State v. Gantt, 201 Wis. 2d 206, 548 N.W.2d 134 (Ct. App. 1996): 1995 Term, p. 38-8, sec. 38.6312.

	38.65892  Appropriate unit of prosecution
	 State v. Grayson, 172 Wis. 2d 156, 493 N.W.2d 23 (1992): 1992 Term, p. 33-10, sec. 33.7111.
	 State v. Grayson, 165 Wis. 2d 557, 478 N.W.2d 390 (Ct. App. 1991): 1991 Term, p. 33-4, sec. 33.7111.

	38.65893  Statute of limitations for this offense: in general
	 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 38.65122.

	38.65894  Statute of limitations for this offense: does not begin to run when current support obligation ceases upon child reaching majority; rather it commences at end of charged period of noncompliance with order to make payments on arrearages
	 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 179 (Ct. App. 1999): 1999 Term, p. 38-23, sc. 38.65122.

	38.65895  Nonsupport statute not limited to failure to pay current child support; it also criminalizes failure to make ordered payments on arrearages
	 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 38.65122.
	 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 (Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131.

	38.65896  Nonsupport statute covers failure to pay arrearages, even after child has attained majority
	 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 38.65122.
	 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 (Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131.

	38.65897  Tax refund intercepts are payments of child support even though they are not made voluntarily
	 State v. Lenz, 230 Wis. 2d 529, 602 N.W.2d 172 (Ct. App. 1999): 1999 Term, p. 38-25, sec. 38.65131.

	38.65898  Nonsupport can be continuing offense
	 State v. Monarch, 230 Wis. 2d 542, 602 N.W.2d 179 (Ct. App. 1999): 1999 Term, p. 38-23, sec. 38.65122.

	38.65899  Collateral attack on support order with which defendant is alleged to have failed to comply
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶21.



	38.659  Concealing death of child

	38.66  Other Crimes Against Children (cont'd)
	38.661  Unauthorized placement for adoption
	38.662  Abduction of another's child; constructive custody
	38.6621  Sufficiency of evidence to convict
	38.66211  Sufficiency to prove that defendant took child
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶39-40.



	38.663  Interference with custody by parent or others
	38.6631  Elements of this offense
	38.66311  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶36-37.
	 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 393, 742 N.W.2d 332, at ¶13.

	38.66312  Taking child away
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶36, 38.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	38.66313  Causing child to leave
	 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 393, 742 N.W.2d 332, at ¶1-20.
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶37.

	38.66314  "Without the consent of the custodian"
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	38.66315  "Legal custodian"; "legal custody"
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶40.


	38.6632  Admission of evidence
	38.66321  Evidence showing that custody order that defendant is alleged to have interfered with was obtained by fraud
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶31-62.


	38.6633  Sufficiency of evidence to convict
	38.66331  Sufficiency to show "withhold[ing] a child for more than 12 hours"
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶30.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	38.66332  Sufficiency to show "tak[ing] a child away"
	 State v. Samuel, 2001 WI App 25, 240 Wis. 2d 756, 623 N.W.2d 565, 2000 Term WCA-169, at ¶26-38.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	38.66333  Sufficiency to show "caus[ing] a child to leave"
	 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 393, 742 N.W.2d 332, at ¶1-20.


	38.6634  Defenses to this offense
	38.66341  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶59-60.

	38.66342  Child taken because defendant reasonably believes there is threat of physical harm or sexual assault to child
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	38.66343  Defendant's action is "otherwise authorized by law"
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	38.66344  Fact that custody order was obtained by fraud is not defense to this offense
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶51-62.


	38.6635  Other matters
	38.66351  Jurisdiction over this offense: when act committed outside state but has consequence within state
	 State v. Brown, 2003 WI App 34, 260 Wis. 2d 125, 659 N.W.2d 110, 2002 Term WCA-263, at ¶31.
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	38.66352  Collateral attack on custody order defendant is alleged to have interfered with
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶31-50.



	38.664  Contributing to the delinquency of a child
	38.6641  Elements of this offense
	38.66411  In general
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶6.

	38.66412  "Intent" to encourage or contribute to delinquency
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶75.

	38.66413  "Delinquency":  Defendant can contribute to delinquency of person who is seventeen years old even though such a person cannot be found "delinquent"
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶27-29.


	38.6642  Sufficiency of evidence to convict
	38.66421  Sufficiency to prove "intent" to encourage or contribute to delinquency
	 State v. Williams, 2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 919, 2001 Term WSC-147, at ¶75-80.

	38.66422  When delinquent act is possession of controlled substance, sufficiency to show possession of substance by child
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶23-26.
	 For cases dealing with this subject, see sec. 36.1723.

	38.66423  Evidence not rendered insufficient to convict by fact that child to whose delinquency defendant allegedly contributed was seventeen years old
	 State v. Patterson, 2009 WI App 161, __ Wis. 2d __, 776 N.W.2d 602, at ¶27-29.


	38.6643  Other matters
	38.66431  Permissibility of charging and convicting of contributing to delinquency of child with death as consequence and first-degree reckless homicide by delivery of controlled substance, based on same act
	 For cases dealing with this subject, see sec. 6.17244.



	38.665  Contributing to truancy
	38.666  Strip search by school employe
	38.667  Hazing
	38.668  Leaving or storing a loaded firearm within the reach or easy access of a child
	38.669  Possession of a dangerous weapon by a person under 18

	38.67  Other Crimes Against Children (cont'd)
	38.671  Gun-free school zones (state offense)
	38.672  Gun-free school zones (federal offense)
	 For cases dealing with this subject, see sec. 38.686.

	38.673  Dangerous weapons other than firearms on school premises
	38.6731  Elements of this offense
	38.67311  Dangerous weapon
	 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, sec. 31.5213.


	38.6732  Sufficiency of evidence to convict
	38.67321  Sufficiency to show dangerous weapon
	 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, sec. 31.5213.

	38.67322  Sufficiency to show knowing possession
	 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 38-9, sec. 38.6243.



	38.674  Receiving stolen property from a child
	38.675  Receiving property from a child
	38.676  Solicitation of a child to commit a felony
	38.677  Use of a child to commit a Class A felony
	38.678  Tattooing of children

	38.68  Crimes Against Children (Federal Offenses)
	38.681  Sexual exploitation of a child
	38.6811  Constitutionality of statute creating this offense
	 United States v. X-Citement Video, Inc., 115 S. Ct. 464 (1994): 1994 Term, p. 38-6, sec. 38.6241.

	38.6812  Elements of this offense
	38.68121  Knowledge that person engaging in sexually explicit conduct was minor
	 United States v. X-Citement Video, Inc., 115 S. Ct. 464 (1994): 1994 Term, p. 38-6, sec. 38.6242.



	38.682  Distribution or possession of virtual child pornography (pornography that appears to depict minors but which was produced by means other than using real children) (prohibited in the federal Child Pornography Prevention Act of 1996)
	38.6821  Constitutionality of statute creating this offense
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 (2002), 2001 Term USSC-9.


	38.683  Knowingly making, by means of World Wide Web, any communication that is available to any minor and that includes any material that is harmful to minors (Child Online Protection Act)
	38.6831  Constitutionality of statute creating this offense
	 Ashcroft v. American Civil Liberties Union, 124 S. Ct. 2783 (2004).
	 Ashcroft v. American Civil Liberties Union, 122 S. Ct. 1700 (2002), 2001 Term USSC-11.

	38.6832  Other matters
	38.68321  Propriety of preliminary injunction prohibiting enforcement of this act
	 Ashcroft v. American Civil Liberties Union, 124 S. Ct. 2783 (2004).



	38.684  Knowing transmission by telecommunications device (e.g., Internet) of obscene or indecent messages to any recipient under eighteen years of age (Communications Decency Act of 1996)
	 For cases dealing with this subject, see sec. 38.271.

	38.685  Knowingly sending or displaying by use of interactive computer service to a person under eighteen of any message "that, in context, depicts or describes, in terms patently offensive as measured by contemporary community standards, sexual or excretory activities or organs" (Communications Decency Act of 1996)
	 For cases dealing with this subject, see sec. 38.272.

	38.686  Possession of firearm in school zone (federal offense)
	38.6861  Constitutionality of federal Gun-Free School Zones Act of 1990
	 Gonzales v. Raich, 125 S. Ct. 2195 (2005).
	 Sabri v. United States, 124 S. Ct. 1941 (2004).
	 United States v. Lopez, 115 S. Ct. 1624 (1995): 1994 Term, p. 30-10, sec. 30.9932.


	38.687  Pandering or solicitation of child pornography (prohibited by Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act of 2003) (18 U.S.C. § 2252A(a)(3)(B))
	38.6871  Constitutionality of statute creating this offense
	38.68711  Overbreadth (First Amendment violation)
	 United States v. Williams, 128 S. Ct. 1830 (2008).

	38.68712  Vagueness (due process violation)
	 United States v. Williams, 128 S. Ct. 1830 (2008).


	38.6872  Elements of this offense
	38.68721  In general
	 United States v. Williams, 128 S. Ct. 1830 (2008).




	38.69  Crimes Relating To Children Outside The Criminal Code
	 For cases dealing with this subject, see sec. 38.85.


	38.7  Crimes Against Animals
	38.71  Mistreating Animals
	38.711  Elements of this offense
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 180, sec. 12.7711.

	38.712  Sufficiency of evidence to convict
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 181, sec. 12.7712.


	38.72  Decompression Prohibited
	38.73  Dognapping And Catnapping
	38.74  Leading Animal From Motor Vehicle
	38.75  Transportation Of Animals
	38.76  Use Of Poisonous And Controlled Substances
	38.77  Use Of Certain Devices Prohibited
	38.78  Other Crimes Against Animals
	38.781  Harassment of police animals
	38.782  Instigating fights between animals
	38.783  Shooting at caged or staked animals
	38.784  Sale of baby rabbits, chicks and other fowl
	38.785  Artificially colored animals; sale
	38.786  Providing proper food and drink to confined animals
	38.787  Providing proper shelter
	38.788  Abandonment of animals
	38.789  Prohibition on ritualistic sacrifice of animal
	38.7891  Constitutionality of this prohibition
	 Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 113 S. Ct. 2217 (1993): 1992 Term, p. 38-17, sec. 38.711.



	38.79  Miscellaneous Provisions Relating To Crimes Against Animals
	38.791  Assessing cost of animals' removal and care against convicted defendants
	 Racine County v. Berndt, 161 Wis. 2d 116, 467 N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 38-2, sec. 38.711.
	 State v. Bauer, 127 Wis. 2d 401, 379 N.W.2d 895 (Ct. App. 1985): 1985 Term, p. 190, sec. 12.771.

	38.792  Animals; neglected or abandoned; police powers
	38.793  Investigation of cruelty complaints by issuance of search warrant
	 State v. Schwegler, 170 Wis. 2d 487, 490 N.W.2d 292 (Ct. App. 1992): 1992 Term, p. 1-38, sec. 1.7431.

	38.794  Other provisions


	38.8  Other Crimes
	38.81  Crimes Relating To Receipt Of Public Assistance
	38.811  Welfare fraud
	38.8111  Constitutionality of statute creating this offense
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.721.

	38.8112  Elements of this offense
	38.81121  In general
	 John v. State, 96 Wis. 2d 183, 291 N.W.2d 502 (1980): 1979 Term, p. 160, sec. 11.7631.
	 State v. Salzer, 133 Wis. 2d 54, 393 N.W.2d 121 (Ct. App. 1986): 1986 Term, p. 242, sec. 12.7911.

	38.81122  Income reporting requirement covers all income, legal and illegal
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-4, sec. 38.7221.

	38.81123  Receipt of value by defendant
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 38-4, sec. 38.7112.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.


	38.8113  Probable cause to believe this offense committed
	38.81131  Evidence at preliminary examination not insufficient to establish probable cause because defendant guilty of other crimes or subject to civil liability
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7231.


	38.8114  Charging this offense
	38.81141  Sufficiency of evidence to support charge in information
	 State v. Baeza, 156 Wis. 2d 651, 457 N.W.2d 522 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.7241.

	38.81142  When charging offense as continuing offense, must allege date offense began
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.


	38.8115  Admission of evidence
	38.8116  Instructing on this offense and lesser-included offenses
	38.81161  Content of instruction on this offense
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 38-4, sec. 38.7112.


	38.8117  Sufficiency of evidence to convict
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 38-3, sec. 38.7111.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.

	38.8118  Other matters
	38.81181  Statute of limitations
	 John v. State, 96 Wis. 2d 183, 291 N.W.2d 502 (1980): 1979 Term, p. 160, sec. 11.7632.
	 John v. State, 89 Wis. 2d 214, 278 N.W.2d 235 (Ct. App. 1979): 1978 Term, p. 123, sec. 11.7621.

	38.81182  Appropriate unit of prosecution
	 State v. Schumacher, 144 Wis. 2d 388, 424 N.W.2d 672 (1988): 1987 Term, p. 38-3, sec. 38.7111.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 31-11, sec. 31.732, and p. 38-7, sec. 38.8113.

	38.81183  This is continuing offense
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶7.
	 State v. Kaufman, 188 Wis. 2d 485, 525 N.W.2d 138 (Ct. App. 1994): 1994 Term, p. 38-7, sec. 38.8113.



	38.812  Food stamp fraud
	38.8121  Elements of this offense
	 Liparota v. United States, 105 S. Ct. 2084 (1985): 1984 Term, p. 209, sec. 12.7921.


	38.813  Medicaid fraud
	38.8131  Medicaid nondisclosure law
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 10, sec. 2.16.


	38.814  Medical assistance fraud
	38.8141  Element of this offense
	38.81411  In general
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111.

	38.81412  No need to show that defendant intended to procure medical assistance payments or benefits for himself through false statements
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111.

	38.81413  Only state of mind required is intentional making or causing the making of false statement
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111.

	38.81414  No need to prove defendant actually made application for medical assistance benefit or payment; only necessary to prove that defendant made or caused to be made a statement or representation that appears in application
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111.


	38.8142  Admission of evidence
	38.81421  Evidence that, as a result of billing practices of health care provider, hours billed were actually worked although not necessarily on dates indicated, to show that misrepresentation on medical assistance form was not material
	 For cases dealing with this subject, see sec. 13.36921.


	38.8143  Other matters
	38.81431  Venue for this offense
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111.

	38.81432  Applicability of party-to-a-crime statute to this offense
	 State v. Williams, 179 Wis. 2d 80, 505 N.W.2d 468 (Ct. App. 1993): 1993 Term, p. 38-14, sec. 38.8111.




	38.82  Crimes Relating To Fraud In Sale Or Purchase Of Securities And Other Securities Law Violations Under Wis. Stat. ch. 551
	38.821  General principles
	38.8211  In general
	38.8212  Statutes regulating sale of securities are sometimes referred to as "blue sky laws"
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶8.

	38.8213  Because purpose of securities laws is to protect investors, provisions should be liberally construed
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶12.

	38.8214  Rule of lenity does not apply in interpreting securities laws
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶35.

	38.8215  Propriety of using interpretation of federal securities laws in construing Wisconsin's securities laws
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶13-15.


	38.822  Definitions
	38.8221  "Security"
	38.82211  In general
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶8-26.
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶10-19.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	38.82212  Determining whether note is "security": in general
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶8-26.
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶12-19.

	38.82213  Determining whether note is "security":  personal promissory note issued to sole investor
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶8-26.

	38.82214  Oral representation, without written security, may be sufficient to constitute offer to sell "security"; "security" need not involve written document
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶8-16.

	38.82215  "Horizontal commonality" not required in order to have solicitation to loan money involve a "security"
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶10, 17.

	38.82216  Propriety of using interpretation of "security" in federal securities laws in construing definition of "security" in Wisconsin's securities laws
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶13-15.


	38.8222  "Note"
	38.82221  In general
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶8-26.

	38.82222  Determining whether instrument is "note," as that term is used in definition of "security"
	 For cases dealing with this subject, see secs. 38.82212 and 38.82213.

	38.82223  Presumption that note is "security" does not unconstitutionally shift burden of proof to defendant
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶27-32.


	38.8223  "Investment contract"
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶24-25.


	38.823  Fraud in sale or purchase of securities in violation of Wis. Stat. § 551.41(1)
	38.824  Fraud in sale or purchase of securities in violation of Wis. Stat. § 551.41(2)
	38.8241  Elements of this offense
	38.82411  In general
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶29.
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶28.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶23.
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 202, sec. 12.7911.

	38.82412  Willfulness: in general
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶27.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	38.82413  Willfulness: does not require intent to defraud or knowledge that law is being violated
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶27.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	38.82414  Security
	 For cases dealing with this subject, see sec. 38.8211.

	38.82415  "Material fact"
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶20-23.

	38.82416  Investment contract
	38.82417  Omission of material information
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶21.


	38.8242  Admission of evidence
	38.82421  Expert testimony on what constitutes investment contract and whether instrument is investment contract
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶15-24.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶14-21.


	38.8243  Instructing on this offense and lesser-included offenses
	38.82431  Content of instruction in general
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶32.
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 202, sec. 12.7911.

	38.82432  Instructing on willfulness element
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	38.82433  Instructing on what constitutes investment contract
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶31.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶24-25.


	38.8244  Sufficiency of evidence to convict
	38.82441  In general
	38.82442  Sufficiency to prove that instrument at issue was security
	 State v. McGuire, 2007 WI App 139, 302 Wis. 2d 688, 735 N.W.2d 555, at ¶8-26.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	38.82443  Sufficiency to prove "material fact"
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶20-23.

	38.82444  Sufficiency to prove that instrument was investment contract
	 State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d 780, at ¶25-33.
	 State v. LaCount, 2007 WI App 116, 301 Wis. 2d 472, 732 N.W.2d 29, at ¶22-26.


	38.8245  Other matters
	38.82451  Venue for this offense
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213.

	38.82452  Defenses to this offense:  advice of counsel
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33.



	38.825  Fraud in sale or purchase of securities in violation of Wis. Stat. § 551.41(3)
	38.8251  Elements of this offense
	38.82511  In general
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212.

	38.82512  Willfulness: in general
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶27.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	38.82513  Willfulness: does not require intent to defraud or knowledge that law is being violated
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶27.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	38.82514  Security
	 For cases dealing with this subject, see sec. 38.8211.


	38.8252  Instructing on this offense and lesser-included offenses
	38.82521  Instructing on willfulness element
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.


	38.8253  Sufficiency of evidence to convict
	38.82531  In general
	 State v. Swift, 173 Wis. 2d 870, 496 N.W.2d 713 (Ct. App. 1993): 1992 Term, p. 38-18, sec. 38.8212.

	38.82532  Sufficiency to prove that instruments at issue were securities
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.

	38.82533  Sufficiency to prove that defendant acted in way that operated as fraud or deceit upon another person
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.


	38.8254  Other matters
	38.82541  Defenses to this offense:  advice of counsel
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33.



	38.826  Offering or selling unregistered securities in violation of Wis. Stat. § 551.21(1)
	38.8261  Elements of this offense
	38.82611  "Security"
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶8-19.
	 For cases dealing with what constitutes a "security," see sec. 38.8211.


	38.8262  Sufficiency of evidence to convict
	38.82621  Sufficiency to prove that what defendant offered to sell or sold was "security"
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶8-19.
	 For cases dealing with what consitutes a "security," see sec. 38.8211.


	38.8263  Other matters
	38.82631  Violation occurs through offer to sell unregistered security, even if no sale actually occurs
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶11.



	38.827  Violating Order of Prohibition in violation of Wis. Stat. § 551.58(1)
	38.8271  Elements of this offense
	38.82711  In general
	38.82712  Willfulness:  in general
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶27.

	38.82713  Willfulness: does not require intent to defraud or knowledge that law is being violated
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶27.


	38.8272  Admission of evidence
	38.82721  Evidence of victim's failure to receive refunds when defendant ordered to rescind prior sales and refund proceeds
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶38-39.


	38.8273  Sufficiency of evidence to convict
	38.82731  In general
	 State v. Johnson, 2002 WI App 224, 257 Wis. 2d 736, 652 N.W.2d 642, 2002 Term WCA-72, at ¶24.


	38.8274  Other matters
	38.82741  Defenses to this offense:  advice of counsel
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33.




	38.83  Other Crimes Relating To Economic And Monetary Activity
	38.831  Fraud in the sale of securities and other securities law violations (federal offenses)
	38.8311  Elements of this offense
	38.83111  In general
	 United States v. O'Hagan, 117 S. Ct. 2199 (1997): 1996 Term, p. 38-14, sec. 38.8223.
	 Chiarella v. United States, 100 S. Ct. 1108 (1980): 1979 Term, p. 160, sec. 11.7621.

	38.83112  Offense encompasses "misappropriation theory" of liability
	 For cases dealing with this subject, see sec. 38.83121.


	38.8312  Other matters
	38.83121  Offense encompasses "misappropriation theory" of liability
	 United States v. O'Hagan, 117 S. Ct. 2199 (1997): 1996 Term, p. 38-14, sec. 38.8223.



	38.832  Falsifying bank entries with intent to deceive bank examiners
	38.8321  Instructing on this offense and lesser-included offenses
	38.83211  Offenses that are lesser-included offenses of this offense
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 246, sec. 12.7951.



	38.833  Conspiracy to restrain trade
	38.8331  Constitutionality of statute creating this offense
	 Shepherd Construction Co. v. Georgia, 102 S. Ct. 626 (1981): 1981 Term, p. 183, sec. 12.7921.

	38.8332  Elements of this offense
	38.83321  Conduct covered
	 State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 83, sec. 11.2911.

	38.83322  Intent required
	 United States v. United States Gypsum Co., 98 S. Ct. 2864 (1978): 1977 Term, p. 83, sec. 11.2912.


	38.8333  Sufficiency of evidence to convict
	 State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 261 N.W.2d 147 (1978): 1977 Term, p. 84, sec. 11.2914.

	38.8334  Defenses to this offense
	38.83341  Exceptions to liability created by antitrust act
	 United States v. United States Gypsum Co., 98 S. Ct. 2864 (1978): 1977 Term, p. 84, sec. 11.2913.


	38.8335  Other matters
	38.83351  Right of state attorney general to access to federal grand jury proceedings investigating federal anti-trust violations
	 Illinois v. Abbott & Associates, Inc., 103 S. Ct. 1356 (1983): 1982 Term, p. 32, sec. 2.131.



	38.834  Making false entries in books of bank
	38.8341  Instructing on this offense and lesser-included offenses
	38.83411  Offenses of which this is a lesser-included offense
	 State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987): 1986 Term, p. 246, sec. 12.7951.



	38.835  Cash transaction reporting and prohibition on structuring to evade reporting requirement
	38.8351  Elements of this offense
	38.83511  "Willfully" requires that defendant acted with knowledge that his conduct was unlawful
	 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 Term, p. 38-15, sec. 38.8211.



	38.836  Knowingly making false statement to federally insured bank (federal offense)
	38.8361  Elements of this offense
	38.83611  "Materiality" is not element of this offense
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 38-13, sec. 38.8211.



	38.837  Fraudulent trading in connection with tender offer (federal offense)
	38.8371  Other matters
	38.83711  SEC did not exceed rulemaking authority by adopting Rule 14e-3(a), which proscribes trading on undisclosed information in tender offer setting, even in absence of duty to disclose
	 United States v. O'Hagan, 117 S. Ct. 2199 (1997): 1996 Term, p. 38-14, sec. 38.8223.



	38.838  Conspiracy to commit money laundering
	38.8381  Element of this offense
	38.83811  Overt act in furtherance of conspiracy is not element of this offense
	 Whitfield v. United States, 125 S. Ct. 687 (2005).



	38.839  Money Laundering (18 U.S.C. § 1956)
	38.8391  Meaning of terms used in money laundering statute
	38.83911  "Proceeds":  means "profits" not "receipts"
	 United States v. Santos, 128 S. Ct. 2020 (2008).


	38.8392  Elements of mode of this offense dealing with certain financial transactions (18 U.S.C. § 1956(a)(1))
	38.8393  Elements of mode of this offense dealing with transportation of monetary instruments or funds  (18 U.S.C. § 1956(a)(2))
	38.83931  In general
	 Cuellar v. United States, 128 S. Ct. 1994 (2008).

	38.83932  "Knowing that such transportation was designed in whole or in part to conceal and disguise the nature, location, source, ownership, and control" of the funds
	 Cuellar v. United States, 128 S. Ct. 1994 (2008).

	38.83933  Does not require proof that defendant attempted to create appearance of legitimate wealth
	 Cuellar v. United States, 128 S. Ct. 1994 (2008).


	38.8394  Sufficiency of evidence to convict of mode of this offense dealing with certain financial transactions (18 U.S.C. § 1956(a)(1))
	38.8395  Sufficiency of evidence to convict of mode of this offense dealing with transportation of monetary instruments or funds  (18 U.S.C. § 1956(a)(2))
	38.83951  In general
	 Cuellar v. United States, 128 S. Ct. 1994 (2008).

	38.83952  Sufficiency to prove that defendant knew "that such transportation was designed in whole or in part to conceal and disguise the nature, location, source, ownership, and control" of the funds
	 Cuellar v. United States, 128 S. Ct. 1994 (2008).




	38.84  Crimes Relating To Selling, Dispensing, Giving Away, Or Procuring Alcoholic Beverages
	38.841  Wholesale price restrictions on fermented malt beverages
	38.8411  Constitutionality of statute creating this offense
	 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 204, sec. 12.7941.

	38.8412  Elements of this offense
	 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 205, sec. 12.7942.

	38.8413  Probable cause to believe this offense committed
	38.84131  Sufficiency of showing of probable cause in complaint
	 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 205, sec. 12.7943.



	38.842  Keeping premises selling alcohol beverages open after closing hours
	38.8421  Sufficiency of evidence to convict
	 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 (1985): 1984 Term, p. 209, sec. 12.7912.
	 State v. Beaudry, 119 Wis. 2d 96, 349 N.W.2d 106 (Ct. App. 1984): 1983 Term, p. 236, sec. 12.7932.

	38.8422  Other matters
	38.84221  Liability of licensee for employe's acts
	 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 (1985): 1984 Term, p. 208, sec. 12.7911.
	 State v. Beaudry, 119 Wis. 2d 96, 349 N.W.2d 106 (Ct. App. 1984): 1983 Term, p. 235, sec. 12.7931.



	38.843  Credit restrictions on retailer of intoxicating liquor
	38.8431  Constitutionality of statute creating this offense
	 State v. Black Steer Steak House, Inc., 102 Wis. 2d 534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 144, sec. 12.7911.


	38.844  Selling intoxicating liquor without appropriate license
	38.8441  True owner is required to have license for premises
	 State v. Eastman, 148 Wis. 2d 254, 435 N.W.2d 278 (Ct. App. 1988): 1988 Term, p. 38-4, sec. 38.7311.


	38.845  Selling fermented malt beverage without appropriate license
	38.8451  Sufficiency of evidence to convict
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 38-16, sec. 38.8312.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312.

	38.8452  Other matters
	38.84521  Consistency of convicting defendant of this offense and offense of unlawfully giving away fermented malt beverage
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 38-16, sec. 38.8312.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312.



	38.846  Giving away fermented malt beverage to evade law relating to sale of fermented malt beverage
	38.8461  Sufficiency of evidence to convict
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 38-16, sec. 38.8312.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312.

	38.8462  Other matters
	38.84621  Consistency of convicting defendant of this offense and offense of selling fermented malt beverage without appropriate license
	 State v. Johnston, 184 Wis. 2d 794, 518 N.W.2d 759 (1994): 1993 Term, p. 38-16, sec. 38.8312.
	 State v. Johnston, 178 Wis. 2d 20, 503 N.W.2d 346 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8312.



	38.847  Procuring alcoholic beverages for, or selling, dispensing, or giving away alcohol beverages to, person under 18 years of age, causing death or great bodily harm (Wis. Stat. § 125.075(1))
	38.8471  Elements of this offense
	38.84711  In general
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶6.

	38.84712  Direct contact with particular victim and knowledge that particular victim would consume alcohol is not required; all that is required is that defendant knew or should have known that alcohol he procured would be consumed by persons under the age of 21
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶1, 7-15.

	38.84713  Although victim needs to be under 18 years of age, all that defendant needs to know or should have known is that victim was under legal drinking age, i.e., under the age of 21
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶12.

	38.84714  Causation
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶23-27.


	38.8472  Admission of evidence
	38.84721  Test results showing victim's blood-alcohol content and absence of other drugs in system
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶29-33.


	38.8473  Instructing on this offense
	38.84731  Content of instruction in general
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶6, 23-27.

	38.84732  Instructing on causation
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶6, 23-27.


	38.8474  Sufficiency of evidence to convict
	38.84741  In general
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶16-22.

	38.84742  Sufficiency to show that victim consumed alcoholic beverage that defendant provided
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶18-22.


	38.8475  Defenses to this offense
	38.84751  Defense provided for in Wis. Stat. § 125.075(1m)
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶8-9.




	38.85  Crimes Relating To Children Outside Criminal Code
	38.851  Failing to cause child to attend school
	38.8511  Constitutionality of statute creating this offense
	 State v. White, 112 Wis. 2d 178, 332 N.W.2d 756 (1983): 1982 Term, p. 203, sec. 12.7921.
	 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 (1983): 1982 Term, p. 203, sec. 12.7921.
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 204, sec. 12.7921.
	 State v. Kasuboski, 87 Wis. 2d 407, 275 N.W.2d 101 (Ct. App. 1978): 1978 Term, p. 36, sec. 3.7131.

	38.8512  Elements of this offense
	38.85121  In general
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶11.
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411.

	38.85122  Failure to "attend school regularly" does not require that child be "habitual truant"
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 38-19, sec. 38.8413.

	38.85123  "Person having under control a child"
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶13-14.


	38.8513  Charging this offense
	38.85131  Sufficiency of complaint
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 204, sec. 12.7922.


	38.8514  Admission of evidence
	38.85141  Evidence of child's nonattendance outside of period that forms basis for charge
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 14-7, sec. 14.236.


	38.8515  Instructing on this offense
	38.85151  Refusing to instruct that failure to "attend school regularly" means "habitual truant"
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 38-17, sec. 38.8411.


	38.8516  Defense to this offense:  defendant unable to comply with law because of disobedience of child (disobedience defense)
	38.85161  This is affirmative offense to be decided by jury at trial
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶1-20.

	38.85162  Defendant has burden to establish this defense
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶16.

	38.85163  This defense is not to be decided by judge before trial
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶1-20.

	38.85164  This defense does not require conviction of offense to trigger it
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶1-20.


	38.8517  Other matters
	38.85171  Burden of proof
	 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 (1983): 1982 Term, p. 204, sec. 12.7923.
	 State v. White, 109 Wis. 2d 64, 325 N.W.2d 76 (Ct. App. 1982): 1982 Term, p. 204, sec. 12.7923.



	38.852  Abandonment and failure to support
	38.8521  Constitutionality of statute creating this offense
	 State v. Cissell, 127 Wis. 2d 205, 378 N.W.2d 691 (1985): 1985 Term, p. 190, sec. 12.7911.


	38.853  Failure to report suspected child abuse
	38.8531  Constitutionality of statute creating this offense
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 242, sec. 12.7921.

	38.8532  Elements of this offense
	38.85321  In general
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 243, sec. 12.7922.

	38.85322  "Reasonable cause to suspect"
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶49-53.


	38.8533  Instructing on this offense and lesser-included offenses
	38.85331  Content of instruction
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 243, sec. 12.7923.


	38.8534  Sufficiency of evidence to convict
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 243, sec. 12.7924.


	38.854  Prohibition on disclosure of identity of person who has reported child abuse
	38.8541  Elements of this offense
	38.85411  In general
	38.85412  Disclose
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶17-23.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶10-26.

	38.85413  No intent element
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶24-34.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶27-38.


	38.8542  Other matters
	38.85421  This is a strict liability offense
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶24-34.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶27-38.



	38.855  Related matters
	38.8551  Crimes against children under Wis. Stat. ch. 948
	 For cases dealing with this subject, see sec. 38.6.



	38.86  Crimes Relating To Military
	38.861  Failure to register with selective service
	38.8611  Other matters
	38.86111  Constitutionality of government's policy of prosecuting only those who advise government of failure to register
	 Wayte v. United States, 105 S. Ct. 1524 (1985): 1984 Term, p. 149, sec. 8.472.



	38.862  Reentry of military base after receipt of order barring entry
	38.8621  Constitutionality of statute creating this offense
	 United States v. Albertini, 105 S. Ct. 2897 (1985): 1984 Term, p. 210, sec. 12.7941.



	38.87  Violations Of Restraining Orders And Injunctions
	38.871  General principles
	38.8711  Defendant's right to rely on oral modification of restraining order or injunction
	 State v. O'Dell, 193 Wis. 2d 333, 532 N.W.2d 741 (1995): 1994 Term, p. 38-10, sec. 38.8631.


	38.872  Violations of harassment restraining orders and injunctions
	38.8721  Constitutionality of statute creating this offense
	 State v. Sarlund, 139 Wis. 2d 386, 407 N.W.2d 544 (1987): 1986 Term, p. 246, sec. 12.7971.
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶16.

	38.8722  Elements of this offense
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶22.

	38.8723  Instructing on this offense as lesser-included offense
	38.87231  Offenses of which this is, and is not, lesser-included offense
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶21-28, 32.


	38.8724  Other matters
	38.87241  Propriety of collateral attack on validity of injunction
	 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311.
	 State v. Bouzek, 168 Wis. 2d 642, 484 N.W.2d 362 (Ct. App. 1992): 1991 Term, p. 38-4, sec. 38.331.

	38.87242  Propriety of extending injunction beyond two years
	 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311.

	38.87243  Violation of harassment injunction contrary to Wis. Stat. § 813.125(7) is crime
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶8-17.

	38.87244  Propriety of prosecution and punishment for this offense and for crime of harassment
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶18-32.



	38.873  Violations of child abuse restraining orders and injunctions
	38.8731  Other matters: defendant's right to rely on oral modifications to restraining order or injunction
	 State v. O'Dell, 193 Wis. 2d 333, 532 N.W.2d 741 (1995): 1994 Term, p. 38-10, sec. 38.8631.



	38.88  Violation Of Administrative Regulations Carrying Criminal Penalties
	38.881  Home improvement trade regulations
	38.8811  Constitutionality of rule creating this offense
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 38.8711.

	38.8812  Elements of this offense
	 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 98 (1982): 1981 Term, p. 181, sec. 12.7811.
	 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 (1982): 1981 Term, p. 182, sec. 12.7811.
	 State v. Balestrieri, 96 Wis. 2d 361, 291 N.W.2d 579 (1980): 1979 Term, p. 159, sec. 11.7511.
	 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 (Ct. App. 1979): 1978 Term, p. 123, sec. 11.7511.

	38.8813  Charging this offense
	38.88131  Sufficiency of information
	 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 98 (1982): 1981 Term, p. 182, sec. 12.7812.


	38.8814  Instructing on this offense and lesser-included offenses
	38.88141  Content of instruction
	 State v. Stepniewski, 105 Wis. 2d 261, 314 N.W.2d 98 (1982): 1981 Term, p. 183, sec. 12.7813.


	38.8815  Other matters
	38.88151  Appropriate unit of prosecution
	 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 (1982): 1981 Term, p. 182, sec. 12.7812.

	38.88152  Defenses to this offense
	 State v. Clausen, 105 Wis. 2d 231, 313 N.W.2d 819 (1982): 1981 Term, p. 183, sec. 12.7814.

	38.88153  Jurisdiction to hear and to prosecute this offense
	 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 (Ct. App. 1979): 1978 Term, p. 123, sec. 11.7512.



	38.882  Unfair residential rental trade practices regulations
	38.8821  Constitutionality of statute and administrative regulation creating this offense
	 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 (Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721.



	38.89  Crimes Relating To Interception And Disclosure Of Wire, Electronic Or Oral Communications
	38.891  Interception and disclosure of wire, electronic or oral communications (state offense)
	38.8911  First Amendment precludes prosecution of defendant for disclosing communication that was unlawfully obtained by another person, but which defendant lawfully obtained from that other person, and which deals with matter of public interest
	 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 Term USSC-21.
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶55-56.


	38.892  Interception and disclosure of wire, electronic or oral communications (federal offense)
	38.8921  First Amendment precludes prosecution of defendant for disclosing communication that was unlawfully obtained by another person, but which defendant lawfully obtained from that other person, and which deals with matter of public interest
	 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 Term USSC-21.
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶55-56.




	38.9  Other Crimes (cont'd)
	38.91  Crimes Relating To Environmental Protection And Hazardous Waste
	38.911  Storing, treating, transporting, or disposing of any hazardous waste without a license
	38.9111  Elements of this offense
	38.91111  Willfully
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411.


	38.9112  Instruction on this offense
	38.91121  Instructing on element of "willfully"
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 38-21, sec. 38.8411.


	38.9113  Sufficiency of evidence to convict
	38.91131  Sufficiency to show substance was "spent" and therefore hazardous waste
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8413.




	38.92  Crimes Relating To Payment Of Taxes
	38.921  Failure to file individual income tax return (state offense)
	38.9211  Instructing on this offense and lesser-included offenses
	38.92111  Content of instruction
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933.


	38.9212  Sufficiency of evidence to convict
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 245, sec. 12.7934.

	38.9213  Other matters
	38.92131  Trial court's jurisdiction over this offense and over defendant
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 187, sec. 9.131.

	38.92132  Impartiality of court and jury in prosecutions for this offense
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 181, sec. 8.91, and p. 73, sec. 4.114.



	38.922  Failure to file individual income tax return (federal offense)
	38.9221  Elements of this offense
	 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 Term, p. 38-5, sec. 38.8822.

	38.9222  Instructing on this offense
	 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 Term, p. 38-5, sec. 38.8822.

	38.9223  Defenses to this offense
	 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 Term, p. 38-5, sec. 38.8822.


	38.923  Making false statements on tax return (state offense)
	38.9231  Sufficiency of evidence to convict
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.


	38.924  Concealing property to evade levy for taxes due
	38.9241  Sufficiency of evidence to convict
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.


	38.925  Filing false income tax return (federal offense)
	38.9251  Elements of this offense
	38.92511  Materiality of false statement is element of this offense that must be submitted to jury
	 Washington v. Recuenco, 126 S. Ct. 2546 (2006).
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7335.



	38.926  Tax evasion
	38.9261  Elements of this offense
	38.92611  In general
	38.92612  Existence of tax deficiency: to show that distribution from corporation was nontaxable return of capital rather than taxable dividend or capital gain, it is not necessary that parties to distribution intended capital return when distribution occurred
	 Boulware v. United States, 128 S. Ct. 1168 (2008).




	38.93  Criminal Contempt
	 For cases dealing with this subject, see sec. 47.3.

	38.94  Crimes Relating To Transfer, Transport, And Receipt Of Firearms
	38.941  Dealing in firearms without a federal license (federal offense)
	38.9411  Element of this offense
	38.94111  "Willfully"
	 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 Term, p. 38-23, sec. 38.9411.


	38.9412  Instructing on this offense
	 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 Term, p. 38-23, sec. 38.9411.


	38.942  Prohibition on transport of firearm in vehicle unless it is unloaded and encased
	38.9421  Constitutionality of statute creating this offense
	38.94211  Consistency with state constitutional right to keep and bear arms
	 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 N.W.2d 495, at ¶63.



	38.943  Receipt of firearm while under indictment
	38.9431  Defense of duress to this offense
	38.94311  Constitutionality of placing burden on defendant to prove this defense
	 Dixon v. United States, 126 S. Ct. 2437 (2006).




	38.95  Crimes Relating To Conservation Of Natural Resources (Wis. Stat. ch. 29)
	38.951  General principles applying to these crimes and prosecutions for them
	38.9511  State's right to regulate off-reservation, treaty-based hunting and fishing rights of Indian persons
	 For cases dealing with this subject, see sec. 12.636.


	38.952  Shining deer
	38.9521  State's right to enforce statute creating this offense against Indian persons exercising off-reservation, treaty-based hunting and fishing rights
	 State v. Matthews, 2001 WI App 243, 248 Wis. 2d 78, 635 N.W.2d 601, 2001 Term WCA-125, at ¶1-39.


	38.953  Resisting warden (Wis. Stat. ch. 29.951)
	38.9531  Instructing on this offense as offense charged
	38.95311  Propriety of instructing on assaulting, resisting, or obstructing in the disjunctive
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶12-42.


	38.9532  Appropriate unit of prosecution
	38.95321  Propriety of charging multiple counts for acts that occurred during one encounter with warden
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶37.




	38.96  Other Crimes
	38.961  Dismemberment and storage of meat from deceased animals
	38.9611  Constitutionality of statute creating this offense
	 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 786 (1980): 1979 Term, p. 159, sec. 11.7611.

	38.9612  Elements of this offense
	 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 786 (1980): 1979 Term, p. 159, sec. 11.7612.

	38.9613  Sufficiency of evidence to convict
	 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 786 (1980): 1979 Term, p. 159, sec. 11.7613.


	38.962  Campaign financing violations under former law (state offenses)
	38.9621  Constitutionality of statutes creating these offenses
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 124, sec. 11.7631.

	38.9622  Elements of this offense
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 124, sec. 11.7632.

	38.9623  Sufficiency of evidence to convict
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 124, sec. 11.7634.

	38.9624  Other matters
	38.96241  Appropriate unit of prosecution
	 State v. Dreske, 88 Wis. 2d 60, 276 N.W.2d 324 (Ct. App. 1979): 1978 Term, p. 124, sec. 11.7633.



	38.963  Campaign financing violations (federal offenses)
	38.9631  Constitutionality of statutes creating these offenses
	 Wisconsin Right to Life, Inc. v. Federal Election Commission, 126 S. Ct. 1016 (2006).
	 McConnell v. Federal Election Commission, 124 S. Ct. 619 (2003).


	38.964  Violations of elections, ethics, and lobbying regulations under current state law
	38.9641  Venue for prosecution of these violations
	 For cases dealing with this subject, see sec. 12.214.


	38.965  Neglect of nursing home residents
	 For cases dealing with this subject, see sec. 33.44.

	38.966  Photographing any obligation or security of the United States
	38.9661  Constitutionality of statute creating this offense
	 Regan v. Time, Inc., 104 S. Ct. 3262 (1984): 1983 Term, p. 236, sec. 12.7941.


	38.967  Sale of fireworks
	38.9671  Other matters
	38.96711  Exemption for sales outside Wisconsin
	 Cornellier Fireworks Co. v. St. Croix County, 119 Wis. 2d 44, 349 N.W.2d 721 (Ct. App. 1984): 1983 Term, p. 237, sec. 12.7951.



	38.968  Transporting falsely made, forged, altered, or counterfeited securities in interstate commerce
	 For cases dealing with this subject, see sec. 34.97.

	38.969  Federal prohibition on deported alien's return to United States; reentry into United States by deported alien
	38.9691  Elements of this offense
	38.96911  Penalty enhancer when alien committed aggravated felony prior to deportation is not element of offense
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.


	38.9692  Punishment for this offense
	38.96921  Penalty enhancer when alien committed aggravated felony prior to deportation is not element of offense
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 31-13, sec. 31.7922.


	38.9693  Other matters
	38.96931  Defendant may make collateral attack on validity of underlying deportation proceeding
	 United States v. Mendoza-Lopez, 107 S. Ct. 2148 (1987): 1986 Term, p. 245, sec. 12.7941.



	38.9610  Violation of injunction issued under harassment statute
	 For cases dealing with this subject, see sec. 38.872.


	38.97  Other Crimes (cont'd)
	38.971  Conspiracy to defraud United States
	38.9711  Sufficiency of evidence to convict
	 Tanner v. United States, 107 S. Ct. 2739 (1987): 1986 Term, p. 247, sec. 12.7981.


	38.972  Mail or wire fraud
	 For cases dealing with this subject, see sec. 34.91.

	38.973  Prohibition on private party paying and government employe receiving supplemental compensation for employe's governmental service
	38.9731  Elements of this offense
	38.97311  Recipient of compensation must be government employe at time compensation received
	 Crandon v. United States, 110 S. Ct. 997 (1990): 1989 Term, p. 38-3, sec. 38.7111.



	38.974  Prohibition on solicitation on postal premises
	38.9741  Constitutionality of regulation creating this offense
	 United States v. Kokinda, 110 S. Ct. 3115 (1990): 1989 Term, p. 30-9, sec. 30.9848.


	38.975  Making false statement in application for motor vehicle title
	38.9751  Constitutionality of statute creating this offense
	 State v. Williams, 156 Wis. 2d 296, 456 N.W.2d 864 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.743.

	38.9752  Elements of this offense
	 State v. Williams, 156 Wis. 2d 296, 456 N.W.2d 864 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.743.

	38.9753  Sufficiency of evidence to convict
	 State v. Williams, 156 Wis. 2d 296, 456 N.W.2d 864 (Ct. App. 1990): 1989 Term, p. 38-5, sec. 38.743.


	38.976  Indecent or obscene interstate commercial telephone messages
	38.9761  Constitutionality of statute creating this offense
	 Sable Communications v. FCC, 109 S. Ct. 2829 (1989): 1988 Term, p. 38-5, sec. 38.7411.


	38.977  Possession of deer carcass
	38.9771  Elements of this offense
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 38-5, sec. 38.7813.

	38.9772  Probable cause to believe this offense committed
	38.97721  Sufficiency of showing of probable cause in complaint
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 38-5, sec. 38.7813.


	38.9773  Other matters
	38.97731  Person who kills deer must attach his or her own tag
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 38-5, sec. 38.7813.



	38.978  Displaying sign or congregating at foreign embassy
	38.9781  Constitutionality of statute creating this offense
	 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, p. 38-7, sec. 38.7841.


	38.979  Prohibition on paying circulators of initiative petition
	38.9791  Constitutionality of statute creating this offense
	 Meyer v. Grant, 108 S. Ct. 1886 (1988): 1987 Term, p. 38-10, sec. 38.7871.



	38.98  Other Crimes (cont'd)
	38.981  Conspiracy to interfere with individual's thirteenth amendment right to be free from "involuntary servitude"
	38.9811  Elements of this offense
	 United States v. Kozminski, 108 S. Ct. 2751 (1988): 1987 Term, p. 38-8, sec. 38.7851.

	38.9812  Sufficiency of evidence to convict
	 United States v. Kozminski, 108 S. Ct. 2751 (1988): 1987 Term, p. 38-8, sec. 38.7851.


	38.982  Holding another person "to involuntary servitude"
	38.9821  Elements of this offense
	 United States v. Kozminski, 108 S. Ct. 2751 (1988): 1987 Term, p. 38-8, sec. 38.7851.

	38.9822  Sufficiency of evidence to convict
	 United States v. Kozminski, 108 S. Ct. 2751 (1988): 1987 Term, p. 38-8, sec. 38.7851.


	38.983  Failure to pay tax on controlled substances
	38.9831  Constitutionality of statute creating this offense
	38.98311  In general
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶23.
	 State v. Meyer, 216 Wis. 2d 729, 576 N.W.2d 260 (1998): 1997 Term, p. 38-21, sec. 38.8811.
	 State v. Dowe, 207 Wis. 2d 129, 557 N.W.2d 812 (1997): 1996 Term, p. 38-23, sec. 38.8811.
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, sec. 38.8811.
	 State v. Hicks, 207 Wis. 2d 51, 557 N.W.2d 412 (1997): 1996 Term, p. 38-23, sec. 38.8811.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶29-38.
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.
	 State v. Ruiz, 213 Wis. 2d 200, 570 N.W.2d 556 (Ct. App. 1997): 1997 Term, p. 1-28, sec. 1.42715.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 38-23, sec. 38.8811.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 38-23, sec. 38.8811.

	38.98312  Retroactivity of ruling declaring this crime unconstitutional
	 For cases dealing with this subject, see sec. 38.98344.


	38.9832  Instructing on lesser-included offenses in prosecutions for this offense
	38.98321  Offenses that are and are not lesser-included offenses of this offense
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶39-41.
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.


	38.9833  Sufficiency of evidence to convict
	 State v. Heredia, 172 Wis. 2d 479, 493 N.W.2d 404 (Ct. App. 1992): 1992 Term, p. 36-9, sec. 36.241.

	38.9834  Other matters
	38.98341  Person may be punished for this offense and have civil penalty imposed for failure to pay drug tax without violating double jeopardy
	 State v. Riley, 166 Wis. 2d 299, 479 N.W.2d 234 (Ct. App. 1991): 1991 Term, p. 29-19, sec. 29.8142.

	38.98342  May a person be punished for this offense and for offense of possession of controlled substance with intent to deliver without violating double jeopardy?
	 State v. Dowe, 207 Wis. 2d 129, 557 N.W.2d 812 (1997): 1996 Term, p. 38-23, sec. 38.8811.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶39-41.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 38-23, sec. 38.8811.
	 State v. Dowe, 197 Wis. 2d 848, 541 N.W.2d 218 (Ct. App. 1995): 1995 Term, p. 38-22, sec. 38.8814.

	38.98343  May a person be punished for this offense and for offense of delivery of controlled substance without violating double jeopardy?
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-23, sec. 28.8813.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.

	38.98344  Retroactivity of ruling declaring statute creating this crime unconstitutional
	 State v. Robinson, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 2001 Term WSC-51, at ¶23.
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.



	38.984  Prohibition on broadcasting advertising of lotteries and casino gambling
	38.9841  Constitutionality of prohibiting broadcast of lottery advertisements in states without lotteries, while allowing broadcasters to advertise state-run lotteries on stations licensed in a state which conduct such lotteries
	 Greater New Orleans Broadcasting Association, Inc. v. United States, 119 S. Ct. 1923 (1999): 1998 Term, p. 38-44, sec. 38.8831.
	 United States v. Edge Broadcasting Co., 113 S. Ct. 2696 (1993): 1992 Term, p. 38-25, sec. 38.8831.

	38.9842  Constitutionality of prohibiting advertising of lawful private casino gambling broadcast by radio or television stations located in state where such gambling is legal
	 Greater New Orleans Broadcasting Association, Inc. v. United States, 119 S. Ct. 1923 (1999): 1998 Term, p. 38-44, sec. 38.8831.


	38.985  Federal restrictions on firearms possession
	38.9851  Elements of this offense
	38.98511  Knowledge that weapon had characteristics that brought it within statutory definition of machine gun
	 Staples v. United States, 114 S. Ct. 1793 (1994): 1993 Term, p. 38-19, sec. 38.8811.

	38.98512  Knowledge that weapon had characteristics that brought it within statutory definition of firearm
	 Rogers v. United States, 118 S. Ct. 673 (1998): 1997 Term, p. 26-6, sec. 26.442.

	38.98513  Does not require knowledge that law required registration of firearm
	 Rogers v. United States, 118 S. Ct. 673 (1998): 1997 Term, p. 26-6, sec. 26.442.


	38.9852  Instructing on this offense
	38.98521  Instructing on knowledge element
	 Rogers v. United States, 118 S. Ct. 673 (1998): 1997 Term, p. 26-6, sec. 26.442.


	38.9853  Sufficiency of evidence to convict
	38.98531  Government must prove that defendant knew that weapon had characteristics that brought it within statutory definition of a machine gun
	 Staples v. United States, 114 S. Ct. 1793 (1994): 1993 Term, p. 38-19, sec. 38.8811.



	38.986  Commercial clamming without a proper license or permit
	38.9861  Penalty or punishment for this offense
	 State v. Ahrling, 191 Wis. 2d 398, 528 N.W.2d 431 (1995): 1994 Term, p. 38-12, sec. 38.8811.


	38.987  Using or carrying firearm during and in relation to crime of violence or a drug trafficking crime
	 For cases dealing with this subject, see sec. 31.695.

	38.988  Misapplication of student loan funds
	38.9881  Elements of this offense
	38.98811  Specific intent to injure or defraud is not element of offense
	 Bates v. United States, 118 S. Ct. 285 (1997): 1997 Term, p. 38-21, sec. 38.8821.




	38.99  Other Crimes (cont'd)
	38.991  Violation Of State Prevailing Wage Law
	38.9911  State prevailing wage law is not preempted by federal ERISA
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶11-34.

	38.9912  Violation of state prevailing wage law may constitute theft
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶38-42.


	38.992  Unauthorized Practice Of Law
	38.9921  What constitutes
	38.99211  In general
	 For cases dealing with this subject, see sec. 12.79211.

	38.99212  Law enforcement officer questioning witness at John Doe proceeding
	 For cases dealing with this subject, see sec. 12.79212.


	38.9922  Effect of
	38.99221  In general
	 For cases dealing with this subject, see sec. 12.79221.

	38.99222  When law enforcement officer has questioned witness at John Doe proceeding, assuming such questioning constitutes unauthorized practice of law
	 For cases dealing with this subject, see sec. 12.79222.



	38.993  Cross burning with intent to intimidate
	38.9931  Constitutionality of statute creating this offense
	 Virginia v. Black, 123 S. Ct. 1536 (2003), 2002 Term USSC-15.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶18.


	38.994  Hunting bald and golden eagles
	38.9941  Defenses to this offense
	38.99411  Indian treaty rights
	 United States v. Dion, 106 S. Ct. 2216 (1986): 1985 Term, p. 192, sec. 12.7921.



	38.995  Election bribery (Wis. Stat. § 12.11(1m)(a)1)
	38.9951  Sufficiency of evidence to convict
	38.99511  In general
	38.99512  Sufficiency to prove "induce" element of offense
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶18-19.

	38.99513  Fact that commission of this offense was impossible under facts of case does not render evidence insufficient to support conviction of conspiracy to commit this offense
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶18.


	38.9952  Conspiracy to commit this offense
	38.99521  Fact that commission of this offense was impossible under facts of case does not render evidence insufficient to support conviction of conspiracy to commit this offense
	 For cases dealing with this subject, see sec. 38.99513.






	Chapter 39  Inchoate Crimes
	39.1  Attempt
	39.11  Elements Of Attempt
	39.111  In general
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶26, 36-37.
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶16.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.
	 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 (1988): 1987 Term, p. 39-1, sec. 39.12.
	 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979): 1978 Term, p. 125, sec. 11.8111.
	 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 (1978): 1978 Term, p. 125, sec. 11.8111.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶19.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶9.
	 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 626 N.W.2d 359, 2000 Term WCA-267, at ¶24-26.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16.
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec 32.8111.
	 State v. Webster, 196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995): 1995 Term, p. 32-1, sec. 323.5142.
	 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 39-1, sec. 39.121.
	 State v. Cooper, 127 Wis. 2d 429, 380 N.W.2d 383 (Ct. App. 1985): 1985 Term, p. 192, sec. 12.811.

	39.112  Unequivocal act
	 United States v. Resendiz-Ponce, 127 S. Ct. 782 (2007).
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.
	 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 (1988): 1987 Term, p. 39-1, sec. 39.12.
	 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 (1979): 1979 Term, p. 161, sec. 11.8112.
	 Clark v. State, 92 Wis. 2d 617, 286 N.W.2d 344 (1979): 1979 Term, p. 161, sec. 11.8112.
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 110, sec. 11.253.
	 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16.

	39.113  Intervention of third party or other extraneous factor
	39.1131  No need to prove
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶37.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.
	 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 (1988): 1987 Term, p. 39-1, sec. 39.12.
	 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 (1979): 1979 Term, p. 161, sec. 11.8113.
	 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979): 1978 Term, p. 126, sec. 11.8114.
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16.
	 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 39-1, sec. 39.121.
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 13-5, sec. 13.372.

	39.1132  Particular factors
	39.11321  In general
	 State v. Dix, 86 Wis. 2d 474, 273 N.W.2d 250 (1979): 1978 Term, p. 125, sec. 11.8112.
	 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 (1978): 1978 Term, p. 125, sec. 11.8112.
	 Lhost v. State, 85 Wis. 2d 620, 271 N.W.2d 121 (1978): 1978 Term, p. 125, sec. 8.112.
	 State v. White, 177 Wis. 2d 121, 501 N.W.2d 463 (Ct. App. 1993): 1992 Term, p. 39-1, sec. 39.121.

	39.11322  Victim's resistance
	 State v. Wagner, 191 Wis. 2d 322, 528 N.W.2d 85 (Ct. App. 1995): 1994 Term, p. 33-5, sec. 33.5111.


	39.1133  In cases involving attempted crimes against children, fictitiousness of child may be extraneous factor beyond defendant's control
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶9.


	39.114  Intent
	39.1141  In general
	 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 544 (Ct. App. 1998): 1997 Term, p. 39-1, sec 39.16.

	39.1142  Intent, under attempt statute, satisfied by either purpose to cause result or knowledge that conduct practically certain to cause result
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): 1991 Term, p. 39-1, sec. 39.1121.

	39.1143  Person cannot attempt to commit crime which does not itself include element of specific intent
	 For cases dealing with this subject, see sec. 39.185.


	39.115  Must attempt to commit offense enumerated in attempt statute
	 For cases dealing with this subject, see sec. 39.182.

	39.116  Failure to accomplish crime is not element of offense
	 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979): 1978 Term, p. 126, sec. 11.8114.
	 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. App. 1978): 1978 Term, p. 126, sec. 11.8114.


	39.12  Probable Cause To Believe Attempt Occurred
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.

	39.13  Charging Attempt
	39.14  Admission Of Evidence
	39.15  Instructing On Attempt
	39.16  Sufficiency Of Evidence To Establish Attempt
	39.161  Sufficiency to show factual basis needed to support guilty plea
	39.162  Sufficiency to prove guilty beyond a reasonable doubt
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.
	 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 (1988): 1987 Term, p. 39-1, sec. 39.12.
	 Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 (1979): 1979 Term, p. 161, sec. 11.812.
	 Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979): 1978 Term, p. 126, sec. 11.812.
	 State v. Henthorn, 218 Wis. 2d 526, 581 N.W.2d 544 (Ct. App. 1998): 1997 Term, p. 39-1, sec. 39.16.
	 State v. Cooper, 127 Wis. 2d 429, 380 N.W.2d 383 (Ct. App. 1985): 1985 Term, p. 192, sec. 12.812.
	 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. App. 1978): 1978 Term, p. 126, sec. 11.812.


	39.17  Particular Attempts
	39.171  General principles
	39.1711  In general
	 State v. DeRango, 229 Wis. 2d 1, 599 N.W.2d 27 (Ct. App. 1999): 1999 Term, p. 38-14, sec. 38.64172.
	 For cases dealing with attempts to commit particular crimes, see the crime that was attempted in chapters 32 to 38.

	39.1712  Person cannot attempt to commit crime which does not itself include element of specific intent
	 For cases dealing with this subject, see sec. 39.185.


	39.172  Particular attempts that do and do not exist
	39.1721  Attempted manslaughter (heat of passion)
	 For cases dealing with this subject, see sec. 32.21511.

	39.1722  Attempted manslaughter (imperfect self-defense)
	 For cases dealing with this subject, see sec. 32.2243.

	39.1723  Attempted felony murder
	 For cases dealing with this subject, see sec. 32.8151.

	39.1724  Attempted child enticement
	 For cases dealing with this subject, see sec. 38.64781.

	39.1725  Attempted second degree sexual assault of a child
	 For cases dealing with this subject, see secs. 38.62441 and 38.62442.



	39.18  Other Matters
	39.181  Defenses to crime of attempt
	39.1811  Once elements of attempt are present, voluntary abandonment is no defense
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶37.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-12, sec. 38.6312.
	 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 (1988): 1987 Term, p. 39-1, sec. 39.12.

	39.1812  Factual impossibility is not defense to crime of attempt
	 United States v. Williams, 128 S. Ct. 1830 (2008).


	39.182  Only attempts to commit offenses enumerated in attempt statute may be prosecuted as "attempts"
	 State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990): 1990 Term, p. 39-1, sec. 39.121.

	39.183  Can commit attempt even though, under the circumstances, it is impossible to commit substantive crime
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶31-33.
	 State v. Koenck, 2001 WI App 93, 242 Wis. 2d 693, 626 N.W.2d 359, 2000 Term WCA-267, at ¶18.
	 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 (Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121.

	39.184  Penalty or punishment for this offense
	39.1841  Calculating potential punishment when defendant convicted of attempt as repeater under habitual criminality statute
	 For cases dealing with this subject, see sec. 31.6273.

	39.1842  Under TIS-I, maximum term of confinement for attempt to commit classified felony is one-half of maximum confinement specified for completed crime
	 For cases dealing with this subject, see sec. 9.4132.


	39.185  Person cannot attempt to commit crime which does not itself include element of specific intent
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶29.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶18.
	 State v. Grimm, 2002 WI App 242, 258 Wis. 2d 166, 653 N.W.2d 284, 2002 Term WCA-92, at ¶11-13.
	 State v. Briggs, 218 Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998): 1997 Term, p. 32-2, sec. 32.8111.

	39.186  Crimes which may and may not be prosecuted as attempts
	39.1861  Crime must include element of specific intent
	 For cases dealing with this subject, see sec. 39.185.

	39.1862  Specific offenses
	39.18621  Felony murder
	 For cases dealing with this subject, see sec. 32.8151.

	39.18622  Manslaughter (heat of passion)
	 For cases dealing with this subject, see sec. 32.21511.

	39.18623  Manslaughter (imperfect self-defense)
	 For cases dealing with this subject, see sec. 32.2243.

	39.18624  Child enticement
	 For cases dealing with this subject, see sec. 38.64781.



	39.187  Defendant may be charged with both an attempt to commit a particular offense and a conspiracy to commit that offense
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶3-21.

	39.188  May defendant be convicted of both an attempt to commit a particular offense and a conspiracy to commit that offense?
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶12.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.

	39.189  Other matters
	39.1891  Crime of attempt is not lesser included offense of crime of conspiracy
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶16.

	39.1892  Meaning of "unequivocally" in solicitation and attempt statutes is the same
	 For cases dealing with this subject, see sec. 39.375.



	39.19  Other matters (cont'd)
	39.191  Common law definition of crime of attempt
	 United States v. Resendiz-Ponce, 127 S. Ct. 782 (2007).

	39.192  Sufficiency of indictment to charge attempt
	 United States v. Resendiz-Ponce, 127 S. Ct. 782 (2007).



	39.2  Conspiracy
	39.21  Elements Of Conspiracy
	39.211  In general
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 39-3, sec. 39.211.
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶16.
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶18.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.
	 State v. Rochelt, 165 Wis. 2d 373, 477 N.W.2d 659 (Ct. App. 1991): 1991 Term, p. 15-6, sec. 15.251.
	 State v. Blalock, 150 Wis. 2d 688, 442 N.W.2d 514 (Ct. App. 1989): 1988 Term, p. 15-2, sec. 15.251.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.614.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.821.

	39.212  Overt act in furtherance of conspiracy
	 United States v. Shabani, 115 S. Ct. 382 (1994): 1994 Term, p. 36-3, sec. 36.2411.

	39.213  Agreement
	39.2131  In general
	 United States v. Shabani, 115 S. Ct. 382 (1994): 1994 Term, p. 39-2, sec. 39.212.

	39.2132  Need for agreement with at least one other person
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.

	39.2133  Conspirator need not agree to commit or facilitate each and every part of substantive offense
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 39-3, sec. 39.211.

	39.2134  Express agreement not necessary; tacit understanding of shared goal is sufficient
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶21.
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.


	39.214  Conspirator may be liable for conspiracy even though he was incapable of committing substantive offense
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 39-3, sec. 39.211.

	39.215  No need to prove that persons with whom defendant conspired shared intent that crime should be committed
	 For cases dealing with this subject, see sec. 39.287.

	39.216  No need to show "stake in the venture" or "stake in the outcome"
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶21, 38.

	39.217  Person can be party to conspiracy even if he joins it after object of conspiracy becomes impossible to achieve (e.g., when police have frustrated drug conspiracy's objective by seizing drugs members have agreed to distribute)
	 United States v. Recio, 123 S. Ct. 819 (2003), 2002 Term USSC-7.

	39.218  No need to prove that crime that is subject of conspiracy was committed
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶19.


	39.22  Probable Cause To Believe Conspiracy Occurred
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.823.

	39.23  Charging Conspiracy
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.822.

	39.24  Admission Of Evidence
	39.25  Instructing On Conspiracy
	39.26  Sufficiency Of Evidence To Establish Conspiracy
	39.261  Sufficiency to show factual basis needed to support guilty plea
	39.2611  Sufficiency to show that defendant had agreement with at least one other person
	 State v. West, 214 Wis. 2d 468, 571 N.W.2d 196 (Ct. App. 1997): 1997 Term, p. 39-4, sec. 39.221.


	39.262  Sufficiency to prove guilty beyond a reasonable doubt
	39.2621  In general
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 39-3, sec. 39.22.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 33-6, sec. 33.614.
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.824.

	39.2622  Conspiratorial agreement may be demonstrated by circumstantial evidence
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶21.
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.

	39.2623  When defendant sells items that are not illegal to sell or possess to person who he believes or knows will use them to commit crime
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶23-28, 36.



	39.27  Liability Of Co-Conspirator For Associate's Acts
	 Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980): 1979 Term, p. 60, sec. 5.2241.

	39.28  Other Matters
	39.281  When conspiracy charge appropriate
	 State v. Copening, 103 Wis. 2d 564, 309 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 184, sec. 12.8251.

	39.282  Single or multiple conspiracy
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 104, sec. 11.1222.

	39.283  Commencement and termination of conspiracy
	39.2831  In general
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 104, secs. 11.1223 and 11.1224.
	 State v. Webster, 156 Wis. 2d 510, 458 N.W.2d 373 (Ct. App. 1990): 1989 Term, p. 15-1, sec. 15.211.
	 For cases dealing with the commencement and termination of a conspiracy in the context of deciding the admissibility of statements of a co-conspirator, see sec. 15.254.

	39.2832  Commencement of conspiracy
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 104, sec. 11.1223.

	39.2833  Termination of conspiracy
	39.28331  In general
	 United States v. Recio, 123 S. Ct. 819 (2003), 2002 Term USSC-7.
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 104, sec. 11.1224.

	39.28332  Conspiracy does not end automatically when object of conspiracy becomes impossible to achieve
	 United States v. Recio, 123 S. Ct. 819 (2003), 2002 Term USSC-7.



	39.284  Overt act in furtherance of conspiracy is not element of conspiracy to commit drug offense under federal Comprehensive Drug Abuse Prevention and Control Act
	 United States v. Shabani, 115 S. Ct. 382 (1994): 1994 Term, p. 36-3, sec. 36.2411.

	39.285  Crime of conspiracy not applicable to agreement between buyer and seller for delivery of small amount of controlled substance for personal use by buyer
	 State v. Smith, 189 Wis. 2d 496, 525 N.W.2d 264 (1995): 1994 Term, p. 36-1, sec. 36.2211.

	39.286  Venue for this offense
	 State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997): 1997 Term, p. 36-4, sec. 36.2111.

	39.287  Wisconsin's conspiracy statute codifies "unilateral" approach to inchoate crime of conspiracy; no need to prove that persons with whom defendant conspired shared intent that crime should be committed
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶11.
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶19.
	 State v. DeLain, 2004 WI App 79, 272 Wis. 2d 356, 679 N.W.2d 562, at ¶8.

	39.288  Defendant may be charged with both conspiracy to commit particular offense and an attempt to commit that offense
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶3-21.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.

	39.289  May defendant be convicted of both conspiracy to commit particular offense and an attempt to commit that offense?
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶12.
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.


	39.29  Other matters (cont'd)
	39.291  Crime of conspiracy is not lesser-included offense of crime of attempt
	 State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918, 2000 Term WSC-12, at ¶16.

	39.292  Defenses to this offense
	39.2921  Impossibility is not a defense
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 United States v. Recio, 123 S. Ct. 819 (2003), 2002 Term USSC-7.
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶10-12.


	39.293  Appropriate unit of prosecution
	39.2931  May charge separate count of conspiracy for each crime that is object of conspiracy
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶1-11.


	39.294  Charging, prosecuting, and punishing for multiple counts of conspiracy based on single conspiracy that has as its object commission of multiple crimes is not multiplicitous and does not violate double jeopardy clause
	 State v. Jackson, 2004 WI App 190, 276 Wis. 2d 697, 688 N.W.2d 688, at ¶1-11.

	39.295  There is distinction between conspiracy as substantive inchoate crime and conspiracy as theory of liability for substantive consummated crime
	 For cases dealing with this subject, see sec. 31.2372.

	39.296  Does crime of "conspiracy to attempt" exist?  In other words, is inchoate crime of conspiracy properly charged when object of conspiracy is alleged to be inchoate crime of attempt?
	 State v. Jackson, 2005 WI App 104, 281 Wis. 2d 137, 701 N.W.2d 42, at ¶7-10.

	39.297  Use of federal decisions interpreting federal conspiracy statutes to interpret Wisconsin’s conspiracy statutes
	 State v. Routon, 2007 WI App 178, 304 Wis. 2d 480, 736 N.W.2d 530, at ¶28.

	39.298  Charge of conspiracy will not lie when alleged victim of conspiracy is not innocent victim
	 State v. Huff, 2009 WI App 92, 319 Wis. 2d 258, 769 N.W.2d 154, at ¶12.



	39.3  Solicitation
	39.31  Elements Of Solicitation
	39.311  In general
	 State v. Yee, 160 Wis. 2d 15, 465 N.W.2d 260 (Ct. App. 1990): 1990 Term, p. 39-2, sec. 39.321.

	39.312  "To commit" element
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.
	 State v. Yee, 160 Wis. 2d 15, 465 N.W.2d 260 (Ct. App. 1990): 1990 Term, p. 39.2, sec. 39.321.

	39.313  Circumstances that indicate unequivocally that defendant has intent that solicited felony be committed
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶27-30.


	39.32  Probable Cause To Believe Solicitation Occurred
	39.33  Charging Solicitation
	39.34  Admission Of Evidence
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 193, sec. 12.832.

	39.35  Instructing On Solicitation
	39.36  Sufficiency Of Evidence To Establish Solicitation
	39.361  Sufficiency to show factual basis needed to support guilty plea
	39.362  Sufficiency to prove guilt beyond a reasonable doubt
	39.3621  Sufficiency to prove circumstances that indicate unequivocally that defendant has intent that solicited felony be committed
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶27-30.



	39.37  Other Matters
	39.371  Renunciation or withdrawal is not defense to this crime
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 193, sec. 12.831.

	39.372  Constitutionality
	 Sears v. State, 94 Wis. 2d 128, 287 N.W.2d 785 (1980): 1979 Term, p. 154, sec. 11.7131.

	39.373  Crime of solicitation committed if defendant advises another party to procure the defendant to directly commit the intended felony
	 State v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992): 1992 Term, p. 6-8, sec. 6.4711.
	 State v. Yee, 160 Wis. 2d 15, 465 N.W.2d 260 (Ct. App. 1990): 1990 Term, p. 39-2, sec. 39.321.

	39.374  Does penalty enhancer for habitual criminality apply to solicitation to commit escape?
	 For cases dealing with this subject, see sec. 31.62967.

	39.375  Meaning of "unequivocally" in solicitation and attempt statutes is the same
	 State v. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393, 2002 Term WCA-76, at ¶29.




	Chapter 40  Defenses
	40.1  General Principles Relating To Defenses
	40.11  What Constitutes Affirmative Or Negative Defense
	40.111  In general
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶51.
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 195, sec. 12.942.
	 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 (1982): 1982 Term, p. 206, sec. 12.9211.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 160, sec. 12.521.
	 State v. Slaughter, 200 Wis. 2d 190, 546 N.W.2d 490 (Ct. App. 1996): 1995 Term, p. 35-2, sec. 35.3213.
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.
	 State v. Duprey, 149 Wis. 2d 655, 439 N.W.2d 837 (Ct. App. 1989): 1988 Term, p. 33-2, sec. 33.7132.
	 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.941.
	 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 513 (Ct. App. 1982): 1982 Term, p. 206, sec. 12.9211 and p. 208, sec. 12.9212.
	 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 (Ct. App. 1982): 1982 Term, p. 207, sec. 12.9211 and p. 208, sec. 12.9212.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 145, sec. 12.911.

	40.112  Affirmative defense
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶51.
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶39-40.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶16.
	 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 (Ct. App. 1996): 1996 Term, p. 37-1, sec. 37.1212.


	40.12  Burden Of Production And Proof
	40.121  General principles
	40.1211  In general
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶106.
	 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 1998 Term, p. 42-1, sec. 42.423.
	 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 (1996): 1996 Term, p. 38-1, sec. 38.1312.
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 249, sec. 12.9121.
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 195, sec. 12.942.
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 238, sec. 12.9214.
	 State v. Olson, 106 Wis. 2d 572, 317 N.W.2d 448 (1982): 1981 Term, p. 185, sec. 12.9121.
	 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 (1981): 1980 Term, p. 104, sec. 8.921 and p. 145, sec. 12.921.
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 162, sec. 11.9111.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶16.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶11.
	 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 38.1311.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 32-8, sec. 32.5222.
	 State v. Schleusner, 154 Wis. 2d 821, 454 N.W.2d 51 (Ct. App. 1990): 1989 Term, p. 33-10, sec. 33.7143.
	 State v. Loomer, 153 Wis. 2d 645, 451 N.W.2d 470 (Ct. App. 1989): 1989 Term, p. 33-5, sec. 33.3151.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.
	 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.941.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 145, sec. 12.912.

	40.1212  With respect to general affirmative defenses recognized in ch. 939 of criminal code, state has burden to negate defense
	40.12121  In general
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶16.

	40.12122  These defenses must be distinguished from affirmative defenses created in statutes defining particular offenses, with respect to which legislature expressly allocates burden of proof to defendant
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶16.



	40.122  Constitutionality of placing burden of production on defendant
	40.1221  In general
	 Martin v. Ohio, 107 S. Ct. 1098 (1987): 1986 Term, p. 182, sec. 8.9233.
	 Simopoulos v. Virginia, 103 S. Ct. 2532 (1983): 1982 Term, p. 183, sec. 12.251.
	 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 1998 Term, p. 42-1, sec. 42.423.
	 State v. Saternus, 127 Wis. 2d 460, 381 N.W.2d 290 (1986): 1985 Term, p. 195, sec. 12.942.
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 238, sec. 12.9122.
	 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.941.

	40.1222  With respect to negative defense
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.


	40.123  Constitutionality of placing burden of proof on defendant
	40.1231  In general
	 For cases dealing with this subject, see sec. 30.3331.

	40.1232  With respect to negative defense
	 For cases dealing with this subject, see sec. 30.3332.

	40.1233  With respect to affirmative defense
	 For cases dealing with this subject, see sec. 30.3333.



	40.13  Negation Of Defense Not Element Of Offense
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 145, sec. 12.913.

	40.14  Admission Of Evidence
	40.141  In general
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 145, sec. 12.914.

	40.142  Court does not err in excluding evidence in support of defense when that defense does not exist or is inapplicable
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.


	40.15  Instructing On Defenses
	40.151  When instruction on defense required
	40.1511  In general
	 Mathews v. United States, 108 S. Ct. 883 (1988): 1987 Term, p. 40-1, sec. 40.111.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶113.
	 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 (1996): 1996 Term, p. 38-1, sec. 38.1312.
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 81, sec. 4.51.
	 State v. Gaudesi, 112 Wis. 2d 213, 332 N.W.2d 302 (1983): 1982 Term, p. 71, sec. 4.534.
	 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 (1982): 1982 Term, p. 206, sec. 12.9211.
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶6.
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶22.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11.
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶18.
	 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 (Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 32-8, sec. 32.5222.
	 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 513 (Ct. App. 1982): 1982 Term, p. 206, sec. 12.9211.
	 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 (Ct. App. 1982): 1982 Term, p. 207, sec. 12.9211.

	40.1512  In determining whether instruction on defense required, evidence must be viewed in light most favorable to defendant
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶113.
	 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 (1996): 1996 Term, p. 38-1, sec. 38.1312.
	 State v. Jones, 147 Wis. 2d 806, 434 N.W.2d 380 (1989): 1988 Term, p. 40-1, sec. 40.33.
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶22.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-11.
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶19.
	 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 (Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311.

	40.1513  Defendant entitled to instruction on inconsistent defenses
	 Mathews v. United States, 108 S. Ct. 883 (1988): 1987 Term, p. 40-1, sec. 40.112.


	40.152  Content of instruction
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-7, sec. 35.524.
	 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 (1982): 1982 Term, p. 207, sec. 12.9212.
	 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 513 (Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212.
	 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 (Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 54, sec. 4.5421.

	40.153  Appellate court will not review mid-trial advisory ruling on sufficiency of evidence to support particular defense
	 For cases dealing with this subject, see sec. 8.573.

	40.154  Defendant not entitled to mid-trial advisory ruling on sufficiency of evidence to support particular defense
	 For cases dealing with this subject, see sec. 8.558.

	40.155  Failure to give instruction on defense subject to harmless error rule
	 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 (1996): 1996 Term, p. 38-1, sec. 38.1312.

	40.156  When case submitted on stipulation of facts, appellate court does not apply general rule that trial court has discretion to determine what instructions the evidence reasonably requires
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.


	40.16  Other Matters
	40.161  Defenses in non-criminal traffic prosecutions
	 For cases dealing with this subject, see sec. 37.151.

	40.162  Negation of defense not element of offense
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 145, sec. 12.913.

	40.163  Defendant not entitled to separate juries on inconsistent defenses
	 For cases dealing with this subject, see sec. 26.492.

	40.164  Defendant may raise inconsistent defenses
	 Mathews v. United States, 108 S. Ct. 883 (1988): 1987 Term, p. 40-1, sec. 40.112.

	40.165  Objective reasonable person standard generally applicable to defenses
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 35-7, sec. 35.524.

	40.166  Appellate court will not review mid-trial advisory ruling on sufficiency of evidence to support particular defense
	 For cases dealing with this subject, see sec. 8.573.

	40.167  Defendant not entitled to mid-trial advisory ruling on sufficiency of evidence to support particular defense
	 For cases dealing with this subject, see sec. 8.558.

	40.168  Do federal courts have authority to recognize common-law defense not provided by statute?
	 United States v. Oakland Cannabis Buyers' Cooperative, 121 S. Ct. 1711 (2001), 2000 Term USSC-19.



	40.2  Intoxicated Or Drugged Condition
	40.21  Voluntary Intoxication
	40.211  Elements of this defense
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 238, sec. 12.9211.
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 163, sec. 11.941.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 126, sec. 11.91.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 (Ct. App. 1984): 1983 Term, p. 238, sec. 12.9211.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423.

	40.212  Burden of production and proof
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 238, sec. 12.9214.
	 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 (1982): 1982 Term, p. 206, sec. 12.9211.
	 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 (1981): 1980 Term, p. 145, sec. 12.921.
	 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 513 (Ct. App. 1982): 1982 Term, p. 206, sec. 12.9211.
	 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 (Ct. App. 1982): 1982 Term, p. 207, sec. 12.9211.

	40.213  Admission of evidence
	 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 (1985): 1984 Term, p. 113, sec. 5.8421.
	 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 (1985): 1984 Term, p. 115, sec. 5.8421.
	 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 (1980): 1979 Term, p. 158, sec. 11.7425.
	 State v. Doyle, 96 Wis. 2d 272, 291 N.W.2d 545 (1980): 1979 Term, p. 158, sec. 11.7425.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 88, sec. 5.8441.
	 State v. Flattum, 118 Wis. 2d 108, 346 N.W.2d 787 (Ct. App. 1984): 1983 Term, p. 128, sec. 5.8423.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423.
	 For cases dealing with expert psychiatric or psychologic testimony on intoxication, see sec. 18.5511.

	40.214  When evidence sufficient to require instruction on this defense
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 238, sec. 12.9214.
	 Larson v. State, 86 Wis. 2d 187, 271 N.W.2d 647 (1978): 1978 Term, p. 126, sec. 11.91.
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 85, sec. 11.42.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 195, sec. 12.9214.

	40.215  Instructing on this defense
	 Barrera v. State, 109 Wis. 2d 324, 325 N.W.2d 722 (1982): 1982 Term, p. 207, sec. 12.9212.
	 State v. Schulz, 102 Wis. 2d 423, 307 N.W.2d 151 (1981): 1980 Term, p. 145, sec. 12.922.
	 State v. Foster, 191 Wis. 2d 14, 528 N.W.2d 22 (Ct. App. 1995): 1994 Term, p. 40-1, sec. 40.215.
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 194, sec. 12.9212.
	 State v. Hedstrom, 108 Wis. 2d 532, 322 N.W.2d 513 (Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212.
	 State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 (Ct. App. 1982): 1982 Term, p. 208, sec. 12.9212.

	40.216  Sufficiency of evidence to establish or negate this defense
	 State v. Strege, 116 Wis. 2d 477, 343 N.W.2d 100 (1984): 1983 Term, p. 238, sec. 12.9214.
	 State v. Holt, 128 Wis. 2d 110, 382 N.W.2d 679 (Ct. App. 1985): 1985 Term, p. 195, sec. 12.9214.
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 213, sec. 12.2122.

	40.217  Other matters
	40.2171  Closing argument on this defense
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 68, sec. 4.481.

	40.2172  Sending instruction on this defense to jury room
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 96, sec. 4.61.

	40.2173  Effect of intoxication on heat-of-passion defense
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.

	40.2174  Waiver of right to raise defense on appeal
	 State v. Christensen, 100 Wis. 2d 507, 302 N.W.2d 448 (1981): 1980 Term, p. 114, sec. 10.421.

	40.2175  Is not defense to depraved-mind element of numerous offenses but may negate intent to do the act
	 State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1978): 1977 Term, p. 85, sec. 11.42.
	 State v. Shaffer, 96 Wis. 2d 531, 292 N.W.2d 370 (Ct. App. 1980): 1979 Term, p. 163, sec. 11.943.

	40.2176  Is not defense to sexual assault involving sexual intercourse, which does not require intent
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.



	40.22  Involuntary Intoxication
	40.221  Elements of this defense
	40.2211  In general
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423.

	40.2212  Taking of prescription medication is deemed involuntary for purposes of this defense
	 For cases dealing with this subject, see sec. 40.2274.


	40.222  Burden of production and proof
	40.223  Admission of evidence
	 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 (1985): 1984 Term, p. 113, sec. 5.8421.
	 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 (1985): 1984 Term, p. 115, sec. 5.8421.
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.
	 For cases dealing with expert psychiatric or psychologic testimony regarding involuntary intoxication and its effect on the defendant for purposes of proving this defense, see sec. 18.5511.

	40.224  When evidence sufficient to require instruction on this defense
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.

	40.225  Instructing on this defense
	40.226  Sufficiency of evidence to establish or negate this defense
	40.227  Other matters
	40.2271  Closing argument on this defense
	 State v. Schael, 131 Wis. 2d 405, 388 N.W.2d 641 (Ct. App. 1986): 1985 Term, p. 68, sec. 4.481.

	40.2272  Sending instruction on this defense to jury room
	 State v. Brown, 118 Wis. 2d 377, 348 N.W.2d 593 (Ct. App. 1984): 1983 Term, p. 96, sec. 4.61.

	40.2273  Effect of intoxication on heat-of-passion defense
	 State v. Heisler, 116 Wis. 2d 657, 344 N.W.2d 190 (Ct. App. 1983): 1983 Term, p. 215, sec. 12.2412.

	40.2274  Effects of prescription medication can form basis of involuntary intoxication defense
	 State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1999): 1999 Term, p. 18-2, sec. 18.5512.



	40.23  Temporary Psychosis Induced By Drug Or Alcohol Ingestion Not A Defense
	 State v. Kolisnitschenko, 84 Wis. 2d 492, 267 N.W.2d 321 (1978): 1977 Term, p. 86, sec. 11.43.


	40.3  Self-Defense And Defense Of Others
	40.31  Elements Of This Defense
	40.311  In general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶71.
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶51-58, 65.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶64-67, 84.
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶19.
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-4, sec. 32.2212.
	 State v. Jones, 147 Wis. 2d 806, 434 N.W.2d 380 (1989): 1988 Term, p. 40-1, sec. 40.33.
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 40-1, sec. 40.312.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 85, sec. 11.41.
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶12.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶12-13.
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶9.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.
	 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 40-1, sec. 40.34.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.
	 State v. Nicholson, 148 Wis. 2d 353, 435 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 10-2, sec. 10.212.
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 40-3, sec. 40.341.

	40.312  Intentional threat or use of force required
	40.3121  In general
	 Mathews v. United States, 108 S. Ct. 883 (1988): 1987 Term, p. 40-1, sec. 40.112.
	 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 (1982): 1981 Term, p. 186, sec. 12.931.
	 Roe v. State, 95 Wis. 2d 226, 290 N.W.2d 291 (1980): 1979 Term, p. 163, sec. 11.951.
	 State v. Salter, 118 Wis. 2d 67, 346 N.W.2d 318 (Ct. App. 1984): 1983 Term, p. 239, sec. 12.931.

	40.3122  When the defendant has intentionally threatened force in self-defense, claim that use of force was accident does not defeat privilege
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶44.
	 State v. Jones, 147 Wis. 2d 806, 434 N.W.2d 380 (1989): 1988 Term, p. 40-1, sec. 40.33.
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 40-1, sec. 40.312.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 11-10, sec. 11.81.


	40.313  Use or threat of force required
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 146, sec. 12.932.

	40.314  Reasonableness requirement; reasonableness of beliefs to establish self-defense (e.g., belief in need for self-defense or defense of others, belief that force used was necessary to prevent imminent death or great bodily harm, etc.)
	40.3141  In general
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶23.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶13-19.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.
	 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 (Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311.

	40.3142  In case of child
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 40.3322.


	40.315  Duty to retreat
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶91-94.
	 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 (Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611.
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.

	40.316  Potential harm must be specific and imminent, not general and potential
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶31-33.
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶16, 24.
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.

	40.317  When defendant is resisting arrest which he contends is being effected by excessive force, i.e., when defendant claims to be protecting himself or another from allegedly excessive force being used to effect arrest
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-19.
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.

	40.318  When defendant is defending third party
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶12-13.

	40.319  Other elements and matters relating to elements
	40.3191  Principles governing law of self-defense and defense of others must accommodate citizen's duty to accede to lawful government power and special protection due federal officials discharging official duties
	 For cases dealing with this subject, see sec. 40.391.



	40.32  Effect Of Defendant's Provocation On This Defense
	40.321  In general
	 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 (1982): 1982 Term, p. 75, sec. 4.681.
	 State v. Walker, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 146, sec. 12.934.
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 163, sec. 11.952.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 127, sec. 11.92.

	40.322  Duty to retreat
	40.3221  In general
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.

	40.3222  When defendant in home
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.



	40.33  Burden Of Proof
	40.331  In general
	 State v. Payano, 2009 WI 86, 320 Wis. 2d 348, 768 N.W.2d 832, at ¶74.
	 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 (1986): 1986 Term, p. 249, sec. 12.9311.
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶21.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶11.
	 State v. Harp, 150 Wis. 2d 861, 443 N.W.2d 38 (Ct. App. 1989): 1988 Term, p. 32-5, sec. 32.2121.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 145, sec. 12.912.

	40.332  Constitutionality of placing burden of proof on defendant
	 Martin v. Ohio, 107 S. Ct. 1098 (1987): 1986 Term, p. 182, sec. 8.9233.
	 State v. Shah, 134 Wis. 2d 246, 397 N.W.2d 492 (1986): 1986 Term, p. 249, sec. 12.9311.


	40.34  Admission Of Evidence
	40.341  Evidence regarding victim's reputation for violence
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶13.
	 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 (Ct. App. 1984): 1983 Term, p. 132, sec. 5.8941.

	40.342  Evidence regarding victim's prior violent acts
	40.3421  In general
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶21.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶105-142.
	 State v. Daniels, 160 Wis. 2d 85, 465 N.W.2d 633 (1991): 1990 Term, p. 40-1, sec. 40.311.
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶9.
	 State v. Navarro, 2001 WI App 225, 248 Wis. 2d 396, 636 N.W.2d 481, 2001 Term WCA-91, at ¶13.
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶8-17.
	 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 (Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611.
	 State v. Kimpel, 153 Wis. 2d 697, 451 N.W.2d 790 (Ct. App. 1989): 1989 Term, p. 10-2, sec. 10.121.
	 State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 (Ct. App. 1984): 1983 Term, p. 132, sec. 5.8942.

	40.3422  In determining whether defendant has made sufficient showing of self-defense to permit admission of this evidence, this evidence may be considered
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶117-124.

	40.3423  May court condition admissibility of this evidence on defendant's pretrial disclosure of it to court and state?
	40.34231  Court of appeals' answer: No
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶1-25.

	40.34232  Supreme court's answer: Yes
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶1-51.



	40.343  Evidence regarding battered woman or battered spouse syndrome
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶23.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.
	 State v. Richardson, 189 Wis. 2d 418, 525 N.W.2d 378 (Ct. App. 1994): 1994 Term, p. 18-8, sec. 18.734.
	 For cases dealing generally with battered woman syndrome, see sec. 18.734.

	40.344  Psycho-social history of defendant
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.

	40.345  Evidence of personal history in context of homicides in battered spouse situations
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶23.

	40.346  Admission of other acts of defendant to rebut claim of self-defense
	 For cases dealing with this subject, see sec. 14.2599.


	40.35  When Evidence Sufficient To Require Instruction On This Defense
	40.351  In general
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶105-125, 130-142.
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶20-26.
	 State v. Jones, 147 Wis. 2d 806, 434 N.W.2d 380 (1989): 1988 Term, p. 40-1, sec. 40.33.
	 State v. Minued, 141 Wis. 2d 325, 415 N.W.2d 515 (1987): 1987 Term, p. 11-3, sec. 11.371.
	 State v. Gomaz, 141 Wis. 2d 302, 414 N.W.2d 626 (1987): 1987 Term, p. 40-1, sec. 40.312.
	 State v. Giwosky, 109 Wis. 2d 446, 326 N.W.2d 232 (1982): 1982 Term, p. 75, sec. 4.681.
	 State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977): 1977 Term, p. 85, sec. 11.41.
	 State v. Peters, 2002 WI App 243, 258 Wis. 2d 148, 653 N.W.2d 300, 2002 Term WCA-95, at ¶12, 21-29.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-19.
	 State v. Head, 2000 WI App 275, 240 Wis. 2d 162, 622 N.W.2d 9, 2000 Term WCA-137, at ¶8-21.
	 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 (Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611.
	 State v. Coleman, 199 Wis. 2d 174, 544 N.W.2d 912 (Ct. App. 1996): 1995 Term, p. 38-1, sec. 38.1311.
	 State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct. App. 1989): 1989 Term, p. 40-1, sec. 40.34.
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 40-3, sec. 40.341.

	40.352  When defense of others claimed
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-19.

	40.353  When defendant claims to be protecting himself or another from allegedly excessive force being used to effect arrest
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶8-19.


	40.36  Instructing On This Defense
	40.361  In general
	 State v. Paulson, 106 Wis. 2d 96, 315 N.W.2d 350 (1982): 1981 Term, p. 186, sec. 12.932.
	 Walker v. State, 99 Wis. 2d 687, 299 N.W.2d 861 (1981): 1980 Term, p. 146, sec. 12.934.
	 State v. Cartagena, 99 Wis. 2d 657, 299 N.W.2d 872 (1981): 1980 Term, p. 146, sec. 12.934.
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 11-10, sec. 11.81.
	 State v. Staples, 99 Wis. 2d 364, 299 N.W.2d 270 (Ct. App. 1980): 1980 Term, p. 54, sec. 4.5421.

	40.362  Instructing on reasonableness requirement
	40.3621  In general
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶15.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 40.3322.

	40.3622  In case of child
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 40.3322.


	40.363  Instructing on duty to retreat
	40.3631  When instruction appropriate
	 State v. Wenger, 225 Wis. 2d 495, 593 N.W.2d 467 (Ct. App. 1999): 1998 Term, p. 40-1, sec. 40.3611.


	40.364  When defendant is resisting arrest which he contends is being effected by excessive force
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.

	40.365  When defendant provoked attack
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.

	40.366  When instruction given on this defense, it is inconsistent and improper to deny instruction on manslaughter (under old law) or second-degree intentional homicide (under new law)
	 State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993): 1992 Term, p. 32-7, sec. 32.2222.


	40.37  Sufficiency Of Evidence To Establish Or Negate This Defense
	40.38  Other And Related Matters
	40.381  Defense available to probationers
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 11.3673.

	40.382  Right of person perpetrating criminal offense to return victim's fire and claim self-defense
	 Mesa v. California, 109 S. Ct. 959 (1989): 1988 Term, p. 40-3, sec. 40.342.
	 Cranmore v. State, 85 Wis. 2d 722, 271 N.W.2d 402 (Ct. App. 1978): 1978 Term, p. 127, sec. 11.92.

	40.383  Basis for this defense
	 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 (1982): 1981 Term, p. 187, sec. 12.933.

	40.384  Availability of this defense in prosecution for escape
	 State v. Herriges, 155 Wis. 2d 297, 455 N.W.2d 635 (Ct. App. 1990): 1989 Term, p. 40-2, sec. 40.351.

	40.385  Imperfect self-defense
	 For cases dealing with this subject, see secs. 32.22 and 32.532.

	40.386  Right of arrestee to resort to self-defense when police use excessive force in making arrest
	 State v. Reinwand, 147 Wis. 2d 192, 433 N.W.2d 27 (Ct. App. 1988): 1988 Term, p. 40-3, sec. 40.341.

	40.387  Defense not applicable to abortion opponents engaged in criminal trespass to a medical facility
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-4, sec. 34.215.

	40.388  Defense may be applicable to possession of firearm by felon
	 For cases dealing with this subject, see sec. 38.14183.

	40.389  Defense limited to protection from physical harm
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.


	40.39  Other And Related Matters (cont'd)
	40.391  Right to resist unlawful arrest
	 For cases dealing with this subject, see sec. 40.998.

	40.392  Principles governing law of self-defense and defense of others must accommodate citizen's duty to accede to lawful government power and special protection due federal officials discharging official duties
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶18.

	40.393  Relationship of this defense and defense of accident
	 For cases dealing with this subject, see sec. 40.9874.

	40.394  Does court have authority to compel defendant to disclose, prior to trial, summary of evidence he intends to offer in furtherance of defense regarding specific instances of victim's violent character?
	40.3941  Court of appeals answer: No
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶1-25.

	40.3942  Supreme court's answer: Yes
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶1-51.


	40.395  Effect of perfect self-defense:  gives jury basis to find defendant not guilty
	 State v. McClaren, 2008 WI App 118, 313 Wis. 2d 398, 756 N.W.2d 802, at ¶3.



	40.4  Entrapment
	40.41  Elements Of This Defense
	 For cases dealing with this subject, see sec. 5.21.

	40.42  Burden Of Production And Proof
	 For cases dealing with this subject, see sec. 5.22.

	40.43  Admission Of Evidence
	 For cases dealing with this subject, see sec. 5.23.

	40.44  When Evidence Sufficient To Require Instruction On This Defense
	 For cases dealing with this subject, see sec. 5.24.

	40.45  Instructing On This Defense
	 For cases dealing with this subject, see sec. 5.25.

	40.46  Sufficiency Of Evidence To Establish Or Negate This Defense
	 For cases dealing with this subject, see sec. 5.26.

	40.47  Other Matters
	 For cases dealing with this subject, see sec. 5.27.


	40.5  Mistake
	40.51  Elements Of This Defense
	 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 Term, p. 40-3, sec. 40.911.
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶18.
	 State v. Lindvig, 205 Wis. 2d 100, 555 N.W.2d 197 (Ct. App. 1996): 1996 Term, p. 33-4, sec. 33.3221.
	 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 (Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121.
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933.
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 197, sec. 12.7525.
	 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 (Ct. App. 1982): 1982 Term, p. 193, sec. 12.7212.
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 164, sec. 11.993.

	40.52  Burden Of Production And Proof
	40.53  Admission Of Evidence
	40.54  When Evidence Sufficient To Require Instruction On This Defense
	 State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. App. 1980): 1979 Term, p. 164, sec. 11.993.

	40.55  Instructing On This Defense
	 State v. Olexa, 136 Wis. 2d 475, 402 N.W.2d 733 (Ct. App. 1987): 1986 Term, p. 244, sec. 12.7933.

	40.56  Sufficiency Of Evidence To Establish Or Negate This Defense
	40.57  Other Matters
	40.571  Mistaken belief must negative existence of state of mind essential to crime in order to form basis for defense of mistake; defense of mistake only applicable to crimes having mental element
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶12-15.
	 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 (Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121.

	40.572  Mistake is not defense to crimes involving criminal negligence
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶12.
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-4, sec. 40.3322.

	40.573  Crimes to which mistake is not a defense
	40.5731  Crimes involving criminal negligence
	 For cases dealing with this subject, see sec. 40.572.

	40.5732  Crime of injury by negligent handling of dangerous weapon, explosives or fire
	 For cases dealing with this subject, see sec. 33.32511.

	40.5733  Crime of physical abuse of child by recklessly causing bodily harm
	 For cases dealing with this subject, see sec. 38.63231.


	40.574  Mistake as to age of minor is not included in defense of mistake
	40.5741  In general
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶18.

	40.5742  Constitutionality of not recognizing mistake as to age of minor as defense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶32-50.




	40.6  Privilege
	40.61  General Principles
	40.611  In general
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶12.

	40.612  Defense of privilege is available for "any crime"
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶13.

	40.613  Defense of privilege may be applicable to strict liability offense
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶13.


	40.62  Privilege When Actor's Conduct Occurs Under Circumstances Of Coercion Or Necessity
	 For cases dealing with this subject, see secs. 40.7 and 40.8.

	40.63  Privilege When Actor's Conduct Is In Defense Of Persons Or Property
	 For cases dealing with this subject, see secs. 40.3 and 40.92.

	40.64  Privilege When Actor's Conduct Is In Good Faith And Is An Apparently Authorized And Reasonable Fulfillment Of Any Duties Of A Public Office
	40.641  Nature and elements of this defense
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 38.1311.
	 State v. Schoenheide, 104 Wis. 2d 114, 310 N.W.2d 650 (Ct. App. 1981): 1981 Term, p. 187, sec. 12.96.

	40.642  Burden of production and proof
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 249, sec. 12.9121.
	 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 38.1311.

	40.643  Admission of evidence
	40.644  When evidence sufficient to require instruction on this defense
	 State v. Schoenheide, 104 Wis. 2d 114, 310 N.W.2d 650 (Ct. App. 1981): 1981 Term, p. 187, sec. 12.96.

	40.645  Instructing on this defense
	40.646  Sufficiency of evidence to establish or negate this defense
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 232, sec. 12.7214.

	40.647  Particular applications of this privilege
	40.6471  To actions of law enforcement officer in general
	 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 Term, p. 40-1, sec. 40.6111.

	40.6472  Police officer pointing gun at another person
	 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 38.1311.



	40.65  Privilege When Actor's Conduct Is Reasonable Accomplishment Of Lawful Arrest
	40.651  Nature and elements of this defense
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.


	40.66  Privilege Of Parental Discipline
	40.661  Elements of this defense
	40.6611  In general
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶28-32.
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶29-30, 32-33.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 33-5, sec. 33.5141.

	40.6612  "Person legally responsible for the child's welfare in a residential setting" includes foster parent
	 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. App. 1994): 1993 Term, p. 40-1, sec. 40.6211.

	40.6613  "Parent" does not include live-in boyfriend
	 State v. Sostre, 198 Wis. 2d 409, 542 N.W.2d 774 (1996): 1995 Term, p. 38-5, sec. 38.6121.
	 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 (Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212.

	40.6614  "Parent" does not include those in loco parentis
	 State v. Dodd, 185 Wis. 2d 560, 518 N.W.2d 300 (Ct. App. 1994): 1993 Term, p. 40-2, sec. 40.6212.


	40.662  Burden of production and proof
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶29.

	40.663  Admission of evidence
	40.6631  Evidence of prior acts of child abuse
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶31-32.

	40.6632  Evidence of discipline defendant experienced as child
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶28-32.


	40.664  Instructing on this defense
	 State v. Williams, 2006 WI App 212, 296 Wis. 2d 834, 723 N.W.2d 719, at ¶30.
	 State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998): 1998 Term, p. 11-14, sec. 11.7333.

	40.665  Sufficiency of evidence to establish or negate this defense
	 State v. Kimberly B., 2005 WI App 115, 283 Wis. 2d 731, 699 N.W.2d 641, at ¶29-37.

	40.666  Other matters
	40.6661  "Person legally responsible for the child's welfare in a residential setting" includes foster parent
	 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. App. 1994): 1993 Term, p. 40-1, sec. 40.6211.

	40.6662  "Parent" does not include live-in boyfriend
	 For cases dealing with this subject, see. sec. 40.6613.

	40.6663  "Parent" does not include those in loco parentis
	 For cases dealing with this subject, see sec. 40.6614.

	40.6664  This privilege would not likely permit carrying of concealed weapon
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.



	40.67  When Actor's Conduct Is Privileged By Statutory Or Common Law Of This State
	40.671  Privilege of felon in possession of firearm when confronted with threat of death or serious bodily injury
	40.6711  In general
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶34-35.
	 State v. Nollie, 2002 WI 4, 249 Wis. 2d 538, 638 N.W.2d 280, 2001 Term WSC-39, at ¶13.

	40.6712  Elements of this defense
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 (1996): 1996 Term, p. 38-1, sec. 38.1312.

	40.6713  When evidence sufficient to require instruction on this defense
	 State v. Coleman, 206 Wis. 2d 199, 556 N.W.2d 701 (1996): 1996 Term, p. 38-1, sec. 38.1312.


	40.672  Privilege Accorded Testifying Witness For Testimony Given In Judicial Proceeding
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.

	40.673  No privilege exists for defendant in prosecution for sexual assault of child when child affirmatively misrepresented his or her age
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶20.


	40.68  Other Matters Relating To Privilege
	40.681  There is no privilege created by statutory or common law of this state that would provide a defense to carrying a concealed weapon
	 For cases dealing with this subject, see sec. 38.13452.

	40.682  Where legislature has revoked privilege that it once created, judiciary may not recreate privilege without exceeding its proper role
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.



	40.7  Coercion; Duress
	40.71  Elements Of This Defense
	40.711  In general
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 162, sec. 11.921.
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶5.
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 40-3, sec. 40.72.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162.

	40.712  Act is "only means of preventing imminent death or great bodily harm to the actor or another"
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶5-16.


	40.72  Burden Of Production And Proof
	40.721  In general
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 162, sec. 11.921.
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 162, sec. 11.923.
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶6.
	 State v. Saternus, 122 Wis. 2d 439, 361 N.W.2d 728 (Ct. App. 1984): 1984 Term, p. 212, sec. 12.971.

	40.722  Constitutionality of placing burden of proof on defendant
	 Dixon v. United States, 126 S. Ct. 2437 (2006).


	40.73  Admission Of Evidence
	40.731  In general
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 162, sec. 11.921.
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶17-18.

	40.732  Admission of prior violent acts of person who is alleged source of coercion
	 State v. Simplot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993): 1993 Term, p. 33-6, sec. 33.5121.


	40.74  When Evidence Sufficient To Require Instruction On This Defense
	40.741  In general
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶5-16.
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 40-3, sec. 40.72.

	40.742  When evidence sufficient to show that act was "only means of preventing imminent death or great bodily harm to the actor or another"
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶5-16.


	40.75  Instructing On This Defense
	 State v. Koch, 144 Wis. 2d 838, 426 N.W.2d 586 (1988): 1987 Term, p. 40-3, sec. 40.71.
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 162, sec. 11.924.

	40.76  Sufficiency Of Evidence To Establish Or Negate This Defense
	40.77  Other Matters
	40.771  Applicability of this defense to abortion protesters trespassing on abortion clinic premises
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 34-4, sec. 34.215.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162.

	40.772  Rationale for this defense
	 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 (1982): 1981 Term, p. 187, sec. 12.97.

	40.773  Does not negate intent
	 Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979): 1979 Term, p. 162, sec. 11.922.

	40.774  Effect of this defense when first-degree intentional homicide charged
	 State v. Keeran, 2004 WI App 4, 268 Wis. 2d 761, 674 N.W.2d 570, at ¶5.



	40.8  Necessity
	40.81  Elements Of This Defense
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 162, sec. 11.921.
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶30.
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162.
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 146, sec. 12.94.

	40.82  Burden Of Production And Proof
	 Dixon v. United States, 126 S. Ct. 2437 (2006).
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 162, sec. 11.921.

	40.83  Admission Of Evidence
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 162, sec. 11.921.

	40.84  When Evidence Sufficient To Require Instruction On This Defense
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.
	 State v. Olsen, 99 Wis. 2d 572, 299 N.W.2d 632 (Ct. App. 1980): 1980 Term, p. 156, sec. 12.94.

	40.85  Instructing On This Defense
	40.86  Sufficiency Of Evidence To Establish Or Negate This Defense
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.

	40.87  Other Matters
	40.871  Rationale for this defense
	 State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 (1982): 1981 Term, p. 187, sec. 12.97.

	40.872  Applicability of this defense in particular situations or to particular offenses
	40.8721  Consumption of drug by drug addict
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.

	40.8722  Attempts to protect society from potential hazards of radioactive waste
	 State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 1996): 1995 Term, p. 40-2, sec. 40.8711.

	40.8723  Abortion protesters trespassing on abortion clinic premises
	 State v. Horn, 126 Wis. 2d 447, 377 N.W.2d 176 (Ct. App. 1985): 1985 Term, p. 183, sec. 12.5162.

	40.8724  Carrying concealed weapon
	 For cases dealing with this subject, see sec. 38.13452.


	40.873  Defense of medical necessity
	 For cases dealing with this subject, see sec. 40.972.



	40.9  Other Defenses
	40.91  Defenses Covered Elsewhere In This Book
	40.911  Mental disease or defect
	 For cases dealing with this subject, see sec. 8.7.

	40.912  Double jeopardy
	 For cases dealing with this subject, see chapter 29.

	40.913  Statute of limitations
	 For cases dealing with this subject, see sec. 12.3.

	40.914  Unconstitutionality of statute creating crime
	 For cases dealing with this subject, see sec. 6.76.

	40.915  Selective or discriminatory prosecution
	 For cases dealing with this subject, see secs. 23.212, 23.222, and 23.5.

	40.916  Delay in institution of proceedings
	40.9161  To prejudice defendant
	 For cases dealing with this subject, see sec. 22.312.

	40.9162  To avoid juvenile court jurisdiction
	 For cases dealing with this subject, see secs. 42.42 and 42.92.


	40.917  Ex post facto law
	 For cases dealing with this subject, see sec. 30.92.

	40.918  Nonprosecution agreement
	 For cases dealing with this subject, see sec. 12.681.

	40.919  Other defenses
	40.9191  Heat of passion
	 For cases dealing with this subject, see secs. 32.21 and 32.531.

	40.9192  Imperfect self-defense
	 For cases dealing with this subject, see secs. 32.22 and 32.532.

	40.9193  Denial of right to speedy trial
	 For cases dealing with this subject, see sec. 30.1.



	40.92  Defense Of Property And Protection Against Shoplifting
	40.921  Elements of this defense
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.

	40.922  Burden of production and proof
	40.923  Admission of evidence
	40.924  When evidence sufficient to require instruction on this defense
	40.925  Instructing on this defense
	40.926  Sufficiency of evidence to establish or negate this defense
	40.927  Other matters

	40.93  Immunity For Merchant Detaining Suspected Shoplifter
	 Hainz v. Shopko Stores, Inc., 121 Wis. 2d 168, 359 N.W.2d 397 (Ct. App. 1984): 1984 Term, p. 213, sec. 12.9952.

	40.94  Renunciation Or Withdrawal
	40.941  Elements of this defense
	 United States v. United States Gypsum Co., 98 S. Ct. 2864 (1978): 1977 Term, p. 86, sec. 11.452.
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 128, sec. 11.951.
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 40-3, sec. 40.72.
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 193, sec. 12.831.

	40.942  Burden of production and proof
	 Bergeron v. State, 85 Wis. 2d 595, 271 N.W.2d 386 (1978): 1978 Term, p. 128, sec. 11.951.

	40.943  Admission of evidence
	40.944  When evidence sufficient to require instruction on this defense
	 Zelenka v. State, 83 Wis. 2d 601, 266 N.W.2d 279 (1978): 1977 Term, p. 86, sec. 11.452.
	 State v. Dyleski, 154 Wis. 2d 306, 452 N.W.2d 794 (Ct. App. 1990): 1989 Term, p. 40-3, sec. 40.72.

	40.945  Instructing on this defense
	 United States v. United States Gypsum Co., 98 S. Ct. 2864 (1978): 1977 Term, p. 86, sec. 11.452.

	40.946  Sufficiency of evidence to establish or negate this defense
	40.947  Other matters
	40.9471  Not a defense to crime of solicitation
	 State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App. 1985): 1985 Term, p. 193, sec. 12.831.

	40.9472  Not a defense to aiding and abetting
	 For cases dealing with this subject, see sec. 31.223.

	40.9473  Is a defense to conspiracy
	 May v. State, 91 Wis. 2d 540, 283 N.W.2d 460 (Ct. App. 1979): 1979 Term, p. 136, sec. 11.1233.



	40.95  Defense Of "Entitlement To Payment" (Self-Help Repossession Of Money Or Property Stolen From, Or Owed To, Defendant By Victim)
	40.951  Elements of this defense
	 Austin v. State, 86 Wis. 2d 213, 271 N.W.2d 668 (1978): 1978 Term, p. 117, sec. 11.552.
	 State v. Kennedy, 105 Wis. 2d 625, 314 N.W.2d 884 (Ct. App. 1981): 1981 Term, p. 159, sec. 12.517.

	40.952  Instructing on this defense
	 State v. Pettit, 171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992): 1992 Term, p. 40-2, sec. 40.981.


	40.96  Claims Not Legally Recognized As Defenses
	40.961  Mistake of law
	 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 Term, p. 40-3, sec. 40.911.

	40.962  Ignorance of the law
	 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 Term, p. 38-15, sec. 38.8211.
	 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 Term, p. 40-3, sec. 40.911.
	 State v. Kemp, 106 Wis. 2d 697, 318 N.W.2d 13 (1982): 1981 Term, p. 180, sec. 12.7643.
	 State v. Collova, 79 Wis. 2d 473, 255 N.W.2d 581 (1977): 1977 Term, p. 86, sec. 11.451.
	 State v. Teynor, 141 Wis. 2d 187, 414 N.W.2d 76 (Ct. App. 1987): 1987 Term, p. 31-4, sec. 31.71.

	40.963  Victim's negligence
	 For cases dealing with this subject, see sec. 31.712.


	40.97  Other Defenses
	40.971  Diminished capacity to form requisite intent
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).
	 State v. Flattum, 122 Wis. 2d 282, 361 N.W.2d 705 (1985): 1984 Term, p. 113, sec. 5.8421.
	 State v. Repp, 122 Wis. 2d 246, 362 N.W.2d 415 (1985): 1984 Term, p. 115, sec. 5.8421.
	 Schimmel v. State, 84 Wis. 2d 287, 267 N.W.2d 271 (1978): 1977 Term, p. 51, sec. 5.831.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 State v. Repp, 117 Wis. 2d 143, 342 N.W.2d 771 (Ct. App. 1983): 1983 Term, p. 128, sec. 5.8423.
	 State v. Stanton, 106 Wis. 2d 172, 316 N.W.2d 134 (Ct. App. 1982): 1981 Term, p. 87, sec. 5.841.
	 State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. App. 1980): 1979 Term, p. 70, sec. 5.72.
	 State v. Klimas, 94 Wis. 2d 288, 288 N.W.2d 157 (Ct. App. 1979): 1979 Term, p. 139, sec. 11.2121.
	 Shelley v. State, 89 Wis. 2d 263, 278 N.W.2d 251 (Ct. App. 1979): 1978 Term, p. 128, sec. 11.953.
	 For cases dealing with psychiatric and psychologic testimony regarding this defense (i.e., testimony regarding a defendant's capacity to form the requisite intent), see sec. 18.5331.

	40.972  Medical necessity
	40.9721  Is this a defense to possession, possession with intent to deliver, delivery, or manufacture of marijuana
	 Gonzales v. Raich, 125 S. Ct. 2195 (2005).
	 United States v. Oakland Cannabis Buyers' Cooperative, 121 S. Ct. 1711 (2001), 2000 Term USSC-19.

	40.9722  Do federal courts have authority to recognize this defense in absence of statutory adoption of it?
	 United States v. Oakland Cannabis Buyers' Cooperative, 121 S. Ct. 1711 (2001), 2000 Term USSC-19.


	40.973  Legislator's state constitutional privilege not to be arrested during legislative session
	 For cases dealing with this subject, see sec. 30.9976.

	40.974  Advice of counsel
	40.9741  When instruction on this defense warranted
	 State v. Ross, 2003 WI App 27, 260 Wis. 2d 291, 659 N.W.2d 122, 2002 Term WCA-245, at ¶22-33.



	40.98  Other Defenses (cont'd)
	40.981  Immunity Resulting From Being Forced To Testify About Offense
	 For cases dealing with this subject, see secs. 12.64 and 24.7.

	40.982  "Procuring Agent Of Buyer" Defense To Drug Offenses
	 State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984): 1983 Term, p. 227, sec. 12.6331.

	40.983  Temporary psychosis induced by drug or alcohol ingestion is no defense
	 For cases dealing with this subject, see sec. 40.23.

	40.984  Federal preemption
	40.9841  General principles
	 Massachusetts v. Morash, 109 S. Ct. 1668 (1989): 1988 Term, p. 40-4, sec. 40.91.
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶11.
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.
	 State v. Bruckner, 151 Wis. 2d 833, 447 N.W.2d 376 (Ct. App. 1989): 1989 Term, p. 33-3, sec. 33.221.
	 State ex rel. Cornellier v. Black, 144 Wis. 2d 745, 425 N.W.2d 21 (Ct. App. 1988): 1987 Term, p. 40-4, sec. 40.981.

	40.9842  Particular applications
	40.98421  Wisconsin's prevailing wage law not preempted by federal ERISA
	 State v. Phillips, 2000 WI App 184, 238 Wis. 2d 279, 617 N.W.2d 522, 2000 Term WCA-53, at ¶11-34.



	40.985  Inability to pay in prosecution for failure to support
	 For cases dealing with this subject, see sec. 38.6587.

	40.986  Seat-belt defense
	 State v. Turk, 154 Wis. 2d 294, 453 N.W.2d 163 (Ct. App. 1990): 1989 Term, p. 33-6, sec. 33.3152.

	40.987  Accident
	40.9871  Nature of this defense in general
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶33-43.

	40.9872  Is this an affirmative defense?
	40.98721  This is affirmative defense that state must disprove (court of appeals' answer)
	 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶16, 23-24.

	40.98722  This is not an not affirmative defense; rather it negates intent element and, possibly, lesser mental elements (supreme court's answer)
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶33-43.


	40.9873  When defendant raises this defense, state must disprove it beyond a reasonable doubt
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶43.
	 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶16, 23-24.

	40.9874  Relationship of this defense and defense of self-defense
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶44-58.
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶26.

	40.9875  That defendant was acting lawfully is necessary element of accident defense
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶44.

	40.9876  Necessity of instruction on this defense
	 State v. Demmerly, 2006 WI App 181, 296 Wis. 2d 153, 722 N.W.2d 585, at ¶26.
	 State v. Ambuehl, 145 Wis. 2d 343, 425 N.W.2d 649 (Ct. App. 1988): 1987 Term, p. 25-6, sec. 25.257.

	40.9877  Sufficiency of evidence to disprove this defense
	 State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 2001 Term WSC-289, at ¶69-78.
	 State v. Watkins, 2001 WI App 103, 244 Wis. 2d 205, 628 N.W.2d 419, 2000 Term WCA-287, at ¶1-27.


	40.988  Alibi
	40.9881  Requirement that defendant give notice of alibi defense
	 For cases dealing with this subject, see sec. 6.87.

	40.9882  Sufficiency of state's evidence to rebut alibi defense
	 For cases dealing with this subject, see sec. 19.3522.

	40.9883  Alibi evidence does not raise reasonable doubt as a matter of law
	 State v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992): 1992 Term, p. 6-18, sec. 6.561.


	40.989  Law enforcement authority justification
	 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 Term, p. 40-1, sec. 40.6111.


	40.99  Other Defenses (cont'd)
	40.991  Collateral estoppel
	 For cases dealing with this subject, see sec. 12.621.

	40.992  Outrageous governmental conduct in procuring defendant's commission of crime
	 For cases dealing with this subject, see sec. 5.31.

	40.993  Defense in traffic prosecutions of legal justification when law enforcement officer causes defendant to believe violation necessary to prevent bodily harm
	 For cases dealing with this subject, see sec. 37.1511.

	40.994  Impossibility
	40.9941  In general
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶31-33.
	 State v. Kordas, 191 Wis. 2d 124, 528 N.W.2d 483 (Ct. App. 1995): 1994 Term, p. 39-1, sec. 39.121.

	40.9942  This is not a defense to inchoate crime of conspiracy
	 For cases dealing with this subject, see sec. 39.2921.


	40.995  Police officer does not have absolute right to point gun at another that provides defense to criminal charge based on such activity
	 State v. Trentadue, 180 Wis. 2d 670, 510 N.W.2d 727 (Ct. App. 1993): 1993 Term, p. 38-1, sec. 38.1311.

	40.996  Urban psychosis defense (post-traumatic stress disorder engendered by living in violent urban environment)
	 State v. Hampton, 207 Wis. 2d 367, 558 N.W.2d 884 (Ct. App. 1996): 1996 Term, p. 40-1, sec. 40.321.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 18-4, sec. 18.5322.
	 For cases dealing with psychiatric and psychological testimony regarding post-traumatic stress disorder engendered by living in violent urban environment, see sec. 18.5332.

	40.997  Criminal charges in adult court based on same matter that resulted in "disposition" in juvenile court
	 For cases dealing with this subject, see sec. 42.492.

	40.998  Common-law right to resist unlawful arrest
	40.9981  In general
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶21.
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.

	40.9982  This defense abrogated in Wisconsin
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶21.
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶18.
	 State v. Giminski, 2001 WI App 211, 247 Wis. 2d 750, 634 N.W.2d 604, 2001 Term WCA-64, at ¶18.

	40.9983  Is suppression of evidence surrounding unlawful arrest inconsistent with abrogation of this privilege?
	 State v. Mikkelson, 2002 WI App 152, 256 Wis. 2d 132, 647 N.W.2d 421, 2001 Term WCA-427, at ¶18-22.


	40.999  Legal justification when actor reasonably believes that violating law is only means of preventing bodily harm to actor or another
	 State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998): 1997 Term, p. 40-1, sec. 40.9112.





	PART VI  OTHER PROCEEDINGS AND MATTERS
	Chapter 41  Probation and Parole; Extended Supervision
	41.1  Imposition Of, Extension Of, And Discharge From Probation
	41.11  Imposition Of Probation
	 For cases dealing with this subject, see sec. 9.61.

	41.12  Imposing And Modifying Conditions Of Probation
	 For cases dealing with this subject, see sec. 9.62.

	41.13  Particular Conditions Of Probation
	 For cases dealing with this subject, see sec. 9.63.

	41.14  Extension Of Probationary Period
	 For cases dealing with this subject, see sec. 9.64.

	41.15  Discharge From Probation
	 For cases dealing with this subject, see sec. 9.66.

	41.16  Other Matters
	41.161  Supervision of probationer from another state
	41.1611  In general
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.

	41.1612  Effect of sending state's failure to obtain Wisconsin's approval for probation supervision of probationer from sending state on right of Wisconsin probation officer to conduct search or otherwise supervise probationer from sending state
	 For cases dealing with this subject, see sec. 1.7647.




	41.2  The Parole Grant Process
	41.21  Parole Eligibility
	41.211  Eligibility for discretionary release
	41.2111  In general
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Delaney, 2006 WI App 37, 289 Wis. 2d 714, 712 N.W.2d 368, at ¶11.
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 41-1, sec. 41.2111.

	41.2112  On life sentence
	41.21121  Eligibility set by statute
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State v. Bentley, 195 Wis. 2d 580, 536 N.W.2d 202 (Ct. App. 1995): 1995 Term, p. 25-23, sec. 25.2622.
	 State v. Ambrose, 181 Wis. 2d 234, 510 N.W.2d 758 (Ct. App. 1993): 1993 Term, p. 41-1, sec. 41.2112.
	 Parker v. Percy, 105 Wis. 2d 486, 314 N.W.2d 166 (Ct. App. 1981): 1981 Term, p. 140, sec. 11.211.

	41.21122  Eligibility set by court
	 For cases dealing with this subject, see sec. 9.491.



	41.212  Eligibility for mandatory release
	 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 41.212.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.

	41.213  On consecutive sentence
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 41-1, sec. 41.213.
	 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. App. 1979): 1979 Term, p. 129, sec. 10.22.

	41.214  Increase in period of parole eligibility violates ex post facto provision
	 State ex rel. Eder v. Matthews, 115 Wis. 2d 129, 340 N.W.2d 66 (Ct. App. 1983): 1983 Term, p. 184, sec. 8.96.

	41.215  Waiver of minimum service of sentence requirements pursuant to Wis. Stat. § 304.06(1m)
	41.2151  Defendant not entitled to release simply because parole commission has waived minimum service of sentence requirements
	 State ex rel. Szymanski v. Gamble, 2001 WI App 118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term WCA-311, at ¶9-12.



	41.22  Requirement Of Due Process
	41.221  In general
	 Board of Pardons v. Allen, 107 S. Ct. 2415 (1987): 1986 Term, p. 213, sec. 11.21.
	 Vitek v. Jones, 100 S. Ct. 1254 (1980): 1979 Term, p. 129, sec. 10.21.
	 Greenholtz v. Inmates of Nebraska Penal and Correctional Complex, 99 S. Ct. 2100 (1979): 1978 Term, p. 99, sec. 10.11.
	 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 N.W.2d 285 (1978): 1977 Term, p. 70, sec. 10.11.
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶5-10.
	 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 (Ct. App. 1978): 1978 Term, p. 99, sec. 10.11.

	41.222  Wisconsin prisoner has due process rights under mandatory parole scheme
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶7.

	41.223  Wisconsin prisoner has no due process rights under discretionary parole scheme
	 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, at ¶21.
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶7.

	41.224  Wisconsin prisoner has no due process rights under presumptive mandatory parole scheme
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶5-10.

	41.225  Wisconsin prisoner had no due process rights under former Wis. Stat. § 304.06(1r), which directed release on parole if certain condition was met and there were no overriding considerations not to do so
	 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, at ¶19-21.

	41.226  Is due process violated by failure to release defendant when he reaches his mandatory release date?
	 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 679, 688 N.W.2d 673, at ¶21.


	41.23  Parole Hearing
	41.231  Requirement of notice of parole application to particular offices and persons
	41.2311  Requirement in general
	 State v. Whiteside, 205 Wis. 2d 685, 556 N.W.2d 443 (Ct. App. 1996): 1996 Term, p. 12-3, sec. 12.6822.

	41.2312  Trial court not required to wait for notice of parole application before making parole recommendation; parole recommendation may be included in judgment of conviction
	 For cases dealing with this subject, see sec. 12.734.


	41.232  Necessity of record of hearing
	 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 (Ct. App. 1978): 1978 Term, p. 99, sec. 10.12.


	41.24  Making Decision Whether To Grant Or Deny Parole
	41.241  Making decision whether to grant or deny discretionary parole under Wis. Stat. § 304.06
	41.2411  Defendant does not have protectible expectation of parole that entitles him to due process protections
	 For cases dealing with this subject, see sec. 41.223.


	41.242  Making decision whether to grant parole under former Wis. Stat. § 304.06(1r)
	41.2421  In making decision whether to grant parole under Wis. Stat. § 304.06(1r) parole authorities may consider as overriding considerations factors for parole contained in Wis. Adm. Code sec. PAC 1.06(7)
	 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, sec. 41.2211.

	41.2422  Must apply different standard to person seeking parole under sec. 304.06(1r) than is applied to those seeking ordinary discretionary parole under sec. 304.06(1)(b)
	 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, sec. 41.2211.
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.

	41.2423  Defendant did not have protectible expectation of parole that entitles him to due process protections
	 For cases dealing with this subject, see sec. 41.223.

	41.2424  Defendant who committed crime while § 304.06(1r) was in effect does not have right to have it applied in parole grant proceeding conducted after its repeal
	41.24241  In general
	 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, at ¶1-25.

	41.24242  Refusal to apply § 304.06(1r) to crimes committed while it was in existence does not violate ex post facto clause
	 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, at ¶23.



	41.243  Making Decision Whether To Deny Mandatory Release Under Wis. Stat. § 304.11(1g)
	41.2431  Defendant does not have protectible expectation of parole that entitles him to due process protections
	 For cases dealing with this subject, see sec. 41.224.

	41.2432  If due process applicable in this context, what will satisfy it?
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶11.



	41.25  Mutual Agreement Program
	41.251  Nature of program in general
	 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 (1980): 1979 Term, p. 129, sec. 10.241.
	 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 (Ct. App. 1978): 1978 Term, p. 99, sec. 10.13.

	41.252  Remedies for breach of agreement
	 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 (1980): 1979 Term, p. 129, sec. 10.242.
	 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 (Ct. App. 1978): 1978 Term, p. 99, sec. 10.13.


	41.26  Parole Recision
	41.261  In general
	 Jago v. Van Curen, 102 S. Ct. 31 (1981): 1981 Term, p. 140, sec. 11.25.
	 State ex rel. Purifoy v. Malone, 2002 WI App 151, 256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-424, at ¶1-20.
	 State ex rel. Klinke v. Department of Health and Social Services, 87 Wis. 2d 110, 273 N.W.2d 379 (Ct. App. 1979): 1978 Term, p. 100, sec. 10.14.

	41.262  Determining whether parole grant rescinded or whether only parole recommendation rescinded
	 State ex rel. Purifoy v. Malone, 2002 WI App 151, 256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-424, at ¶13-20.

	41.263  Prisoner's right to hearing when parole rescinded
	 State ex rel. Purifoy v. Malone, 2002 WI App 151, 256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-424, at ¶13-20.

	41.264  Appropriate vehicle for judicial review of matters relating to parole recission
	 For cases dealing with this subject, see sec. 43.427.

	41.265  Scope of judicial review of matters relating to parole recission
	 State ex rel. Purifoy v. Malone, 2002 WI App 151, 256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-424, at ¶13.


	41.27  Imposition Of Conditions Of Parole
	41.271  In general
	 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 41-1, sec. 41.262.

	41.272  Requiring mandatory release parolee to wear electronic monitoring bracelet
	 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 41-1, sec. 41.262.

	41.273  Requirement of participation in sex offender treatment
	 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 41-1, sec. 41.262.


	41.28  Judicial Review Of Parole Denial
	41.281  Mode of review
	 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, at ¶15.
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶2.

	41.282  Standard and scope of review
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶4, 12.

	41.283  Appellate review of lower court's decision
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶4.


	41.29  Other Matters
	41.291  Parole is statutorily created privilege; prisoner has no legal or constitutional right or entitlement to parole
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 9-25, sec. 9.4951.
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-1, sec. 41.211.
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.
	 Ashford v. Division of Hearings and Appeals, 177 Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 Term, p. 41-1, sec. 41.391.

	41.292  Special action (early) release program
	41.2921  Constitutionality of program
	 Skow v. Goodrich, 162 Wis. 2d 448, 469 N.W.2d 888 (Ct. App. 1991): 1990 Term, p. 41-1, sec. 41.2111.


	41.293  Mandatory release on parole
	41.2931  Eligibility for mandatory release on parole
	 For cases dealing with this subject, see sec. 41.212.

	41.2932  Making decision whether to deny mandatory release under Wis. Stat. § 304.11(1g)
	 For cases dealing with this subject, see sec. 41.243.

	41.2933  Defendant’s right to release when he reaches mandatory release date
	41.29331  In general
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶15-31.

	41.29332  Release may not be delayed because department cannot find suitable residence for defendant
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶2.
	 State ex rel. Olson v. Litscher, 2000 WI App 61, 233 Wis. 2d 685, 608 N.W.2d 425: 1999 Term, p. 41-1, sec. 41.211.

	41.29333  Where defendant violates terms of parole immediately and simultaneously with his scheduled mandatory release date, DOC may maintain continuous custody
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶15-31.

	41.29334  Failure to grant release violates defendant's constitutional rights
	 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 679, 688 N.W.2d 673, at ¶1-27.



	41.294  Requirement of adherence to parole board's promulgated procedures
	 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 N.W.2d 285 (1978): 1977 Term, p. 70, sec. 10.12.

	41.295  Requirement of notification to district attorney who tried case
	 K.L. v. Hinickle, 144 Wis. 2d 102, 423 N.W.2d 528 (1988): 1987 Term, p. 47-6, sec. 47.62.

	41.296  Requirement that before inmate paroled, suitable employment must be secured for him, unless otherwise provided for by department
	 K.L. v. Hinickle, 144 Wis. 2d 102, 423 N.W.2d 528 (1988): 1987 Term, p. 47-6, sec. 47.62.

	41.297  Individual on parole not entitle to full range of constitutional rights
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.

	41.298  Federal early release program
	41.2981  Reduction of period of custody for prisoner who successfully completes substance abuse treatment program
	41.29811  Validity of BOP regulation denying early release to prisoner whose current offense is felony attended by carrying, possession, or use of a firearm
	 Lopez v. Davis, 121 S. Ct. 714 (2001), 2000 Term USSC-5.



	41.299  Other Matters
	41.2991  Denial, because of medical disability, of admission to program whose successful completion would lead to parole violates Americans with Disabilities Act
	 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. Ct. 1952 (1998): 1997 Term, p. 41-1, sec. 41.213.

	41.2992  Court of appeals will not review decision denying parole in context of review of denial of defendant's request for documents from parole commission under open records law
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 41-1, sec. 41.211.

	41.2993  Liability of state or its employes for granting parole
	 Martinez v. California, 100 S. Ct. 533 (1980): 1979 Term, p. 129, sec. 10.23.

	41.2994  Defendant on parole is serving sentence
	 For cases dealing with this subject, see sec. 9.49262.

	41.2995  Ex post facto limitations on amendment to parole procedures to allow parole board to decrease frequency of parole suitability hearings
	 For cases dealing with this subject, see sec. 30.9235.

	41.2996  Defendant not entitled to release simply because parole commission has waived minimum service of sentence requirements pursuant to Wis. Stat. § 304.06(1m)
	 For cases dealing with this subject, see sec. 41.2151.

	41.2997  Person serving sentences for both felonies and misdemeanors in state prison is subject to parole, and to parole revocation, not only on felony sentences but also on misdemeanor sentences when he commits parole violation
	 For cases dealing with this subject, see sec. 41.3987.

	41.2998  Person can attain status of parolee without being released from physical custody
	41.29981  In general
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶28.

	41.29982  Where defendant violates terms of parole immediately and simultaneously with his scheduled mandatory release date, DOC may maintain continuous custody but defendant’s status changes from prisoner serving sentence to parolee detained on parole hold
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶15-31.


	41.2999  Federal sec. 1983 civil rights action may be used to raise constitutional challenges to state parole grant procedures (e.g., eligibility for parole, standards for granting parole, etc.)
	 For cases dealing with this subject, see sec. 47.87923.




	41.3  The Revocation Process
	41.31  Rights Of Revokee
	41.311  General rule
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 180, sec. 11.441.
	 Vitek v. Jones, 100 S. Ct. 1254 (1980): 1979 Term, p. 130, sec. 10.311.
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶24.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, sec. 41.523.
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.
	 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 860 (Ct. App. 1991): 1990 Term, p. 42-7, sec. 42.441.
	 State ex rel. Leroy v. Department of Health and Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. App. 1982): 1982 Term, p. 172, sec. 11.391.
	 State ex rel. Klinke v. Department of Health and Social Services, 87 Wis. 2d 110, 273 N.W.2d 379 (Ct. App. 1979): 1978 Term, p. 100, sec. 10.14.
	 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 (Ct. App. 1978): 1978 Term, p. 100, sec. 10.21.

	41.312  Right to due process
	41.3121  In general
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶24.
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-2, sec. 41.3121.
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶13.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶12.
	 State v. VanBronkhorst, 2001 WI App 190, 247 Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, at ¶7.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.
	 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, sec. 9.49941.
	 State v. Hays, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992): 1992 Term, p. 41-1, sec. 41.311.
	 State v. Jefferson, 163 Wis. 2d 332, 471 N.W.2d 274 (Ct. App. 1991): 1990 Term, p. 10-12, sec. 10.583.
	 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 11.3512.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.

	41.3122  Written notice of claimed violations of probation
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State v. VanBronkhorst, 2001 WI App 190, 247 Wis. 2d 247, 633 N.W.2d 236, 2001 Term WCA-46, at ¶14.

	41.3123  Disclosure of evidence against revokee
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.

	41.3124  Opportunity to be heard in person and to present witnesses and documentary evidence
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶12.

	41.3125  Right to confront and cross-examine adverse witnesses
	 For cases dealing with this subject, see sec. 41.316.

	41.3126  Neutral and detached hearing body
	 For cases dealing with this subject, see sec. 41.3171.

	41.3127  Written statement by factfinder regarding evidence relied on and reasons for revocation
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.

	41.3128  Right to counsel
	 For cases dealing with this subject, see sec. 41.315.

	41.3129  Other matters
	41.31291  Right to competency determination
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶9.

	41.31292  Right to timely hearing
	 For cases dealing with this subject, see sec. 41.3625.



	41.313  Right to equal protection
	41.314  Right to notice of conditions of probation
	 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 853 (1980): 1979 Term, p. 130, sec. 10.312.

	41.315  Right to counsel
	41.3151  In general
	 Wood v. Georgia, 101 S. Ct. 1097 (1981): 1980 Term, p. 120, sec. 11.311.
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311.
	 State ex rel. Leroy v. Department of Health and Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. App. 1982): 1982 Term, p. 170, sec. 11.313.

	41.3152  At revocation hearing
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶22, 24.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.

	41.3153  On administrative review of hearing examiner's decision
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶24-25.
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.

	41.3154  On certiorari review in circuit court of revocation decision
	 For cases dealing with this subject, see sec. 41.582.

	41.3155  Right to effective assistance of counsel
	 For cases dealing with this subject, see sec. 25.3953.


	41.316  Right to confrontation
	41.3161  In general
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 11.3672.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶30.
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 171, sec. 11.3662.

	41.3162  Requirement of finding that good cause exists for not allowing confrontation when confrontation is denied
	41.31621  In general
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶15-22.

	41.31622  Good cause always exists when hearsay evidence would be admissible under Wisconsin Rules of Evidence
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶22.

	41.31623  Failure to make finding subject to harmless error analysis
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶16.



	41.317  Rights relating to nature of decision maker at hearing
	41.3171  Right to neutral hearing examiner
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 State ex rel. Gibson v. Department of Health and Social Services, 86 Wis. 2d 345, 272 N.W.2d 395 (Ct. App. 1978): 1978 Term, p. 100, sec. 10.22.

	41.3172  No right to judicial hearing
	 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 620 N.W.2d 217, 2000 Term WCA-112, at ¶12.
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶23.


	41.318  Privilege against self-incrimination
	41.3181  Does not apply in revocation proceeding
	 For cases dealing with this subject, see sec. 24.145.

	41.3182  Does not preclude consideration of defendant's refusal to answer agent's questions
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶23, 31.


	41.319  Other rights and related matters
	41.3191  Right to hearing and its attendant due process protections applies not only to revocation of parole, but also to revocation of pre-parole conditional release program that is similar to parole
	 Young v. Harper, 117 S. Ct. 1148 (1997): 1996 Term, p. 41-7, sec. 41.313.

	41.3192  No right to jury trial
	 United States v. Knights, 122 S. Ct. 587 (2001), 2001 Term USSC-1.



	41.32  Interrogation And Investigation By Agent
	41.321  In general
	 Minnesota v. Murphy, 104 S. Ct. 1136 (1984): 1983 Term, p. 177, sec. 8.71.
	 For cases dealing with fifth amendment restrictions on an interview by a probation agent, see sec. 25.196.
	 For cases dealing with sixth amendment restrictions on an interview by a probation agent, see sec. 25.195.

	41.322  Prosecution's use of statement obtained from probationer in compliance with duty to account for whereabouts and activities
	 For cases dealing with this subject, see sec. 24.472.


	41.33  Arrest And Detention Of Parolee Or Probationer
	41.331  Use of parole detainer against extradited witness
	 State ex rel. Forte v. Ferris, 79 Wis. 2d 501, 255 N.W.2d 594 (1977): 1977 Term, p. 11, sec. 2.21.

	41.332  Use of interstate agreement on detainers
	 Carchman v. Nash, 105 S. Ct. 3401 (1985): 1984 Term, p. 39, sec. 2.2312.
	 For cases dealing with this subject, see sec. 6.23981.

	41.333  Issuance of violation warrant
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 141, sec. 11.331.

	41.334  Arrest for probation violation or on probation hold is not arrest for purpose of criminal prosecution and does not trigger requirement of probable cause hearing with reasonable time after arrest
	 For cases dealing with this subject, see sec. 6.3123.


	41.34  Release Pending Revocation Proceedings
	 State ex rel. Department of Health and Social Services v. Circuit Court, 84 Wis. 2d 707, 267 N.W.2d 373 (1978): 1977 Term, p. 70, sec. 10.22.
	 State ex rel. Foshey v. Department of Health and Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. App. 1981): 1980 Term, p. 123, sec. 11.53.

	41.35  Preliminary Hearing
	41.351  Purpose of hearing
	 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 11.3512.
	 State ex rel. Henschel v. Department of Health and Social Services, 91 Wis. 2d 268, 282 N.W.2d 618 (Ct. App. 1979): 1979 Term, p. 130, sec. 10.321.

	41.352  When required
	41.3521  In general
	 State ex rel. Mentek v. Schwarz, 2000 WI App 96, 235 Wis. 2d 143, 612 N.W.2d 746: 1999 Term, p. 41-2, sec. 41.3132.
	 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 11.3512.
	 State ex rel. Henschel v. Department of Health and Social Services, 91 Wis. 2d 268, 282 N.W.2d 618 (Ct. App. 1979): 1979 Term, p. 130, sec. 10.322.
	 For cases dealing with the consistency with the equal protection clause of exceptions to the requirement that a preliminary hearing be held, see sec. 23.6282.

	41.3522  Not required when probationer or parolee has signed statement admitting violation
	 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 11.3512.

	41.3523  Not required when probable cause has been found at preliminary examination in felony case
	 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 11.3512.

	41.3524  Not required when probationer or parolee has been convicted of crime
	 State ex rel. Reddin v. Meekma, 102 Wis. 2d 358, 306 N.W.2d 664 (1981): 1980 Term, p. 120, sec. 11.351.


	41.353  Who may conduct
	 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 214, sec. 11.3512.

	41.354  Revokee's right to counsel
	 For cases dealing with this subject, see sec. 41.315.

	41.355  Need for probable cause
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 70, sec. 10.23.


	41.36  Final Hearing
	41.361  Necessity of hearing
	 State ex rel. Beougher v. Lotter, 91 Wis. 2d 321, 283 N.W.2d 588 (Ct. App. 1979): 1979 Term, p. 131, sec. 10.341.
	 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 (Ct. App. 1978): 1978 Term, p. 100, sec. 10.251.

	41.362  Timeliness of hearing
	41.3621  In general
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 70, sec. 10.241.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶14.
	 State ex rel. Jones v. Division Administrator, 195 Wis. 2d 669, 536 N.W.2d 213 (Ct. App. 1995): 1995 Term, p. 41-3, sec. 41.3612.
	 State ex rel. Avery v. Percy, 99 Wis. 2d 459, 299 N.W.2d 886 (Ct. App. 1980): 1980 Term, p. 120, sec. 11.361.
	 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 121, sec. 11.361.
	 State ex rel. Alvarez v. Lotter, 91 Wis. 2d 329, 283 N.W.2d 408 (Ct. App. 1979): 1979 Term, p. 130, sec. 10.332.
	 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 (Ct. App. 1978): 1978 Term, p. 100, sec. 10.232.

	41.3622  When detainer lodged against revokee
	 Carchman v. Nash, 105 S. Ct. 3401 (1985): 1984 Term, p. 39, sec. 2.2312.

	41.3623  Delay of hearing until disposition of related criminal charge
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 70, sec. 10.241.

	41.3624  Failure to hold hearing within fifty days required by statute does not deprive division of hearings and appeals of authority to conduct parole revocation hearing
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶14-15.
	 State ex rel. Jones v. Division Administrator, 195 Wis. 2d 669, 536 N.W.2d 213 (Ct. App. 1995): 1995 Term, p. 41-3, sec. 41.3612.

	41.3625  When delay in holding final hearing violates defendant's right to due process
	 State v. Beyer, 2006 WI 2, 287 Wis. 2d 1, 707 N.W.2d 509, at ¶25.
	 State ex rel. Jones v. Division Administrator, 195 Wis. 2d 669, 536 N.W.2d 213 (Ct. App. 1995): 1995 Term, p. 41-3, sec. 41.3612.


	41.363  Notice of charges
	41.3631  Adequacy
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 170, sec. 11.3631.
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 70, sec. 10.242.

	41.3632  Timeliness
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 70, sec. 10.243.


	41.364  Burden and standard of proof
	 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 470 (1983): 1983 Term, p. 205, sec. 11.361.
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 11.3671.
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶17.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 205, sec. 11.3622.

	41.365  Revokee's right to counsel
	 For cases dealing with this subject, see sec. 41.315.

	41.366  Propriety of considering certain violations
	41.3661  Violation not raised at preliminary hearing
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 70, sec. 10.244.

	41.3662  Violation not set out in revocation notice
	 For cases dealing with this subject, see sec. 41.3631.

	41.3663  Violation dismissed for lack of probable cause at preliminary hearing
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 71, sec. 10.245.

	41.3664  Violations that were subject of criminal prosecution
	 For cases dealing with this subject, see sec. 41.46.

	41.3665  Violation based on conviction for conduct that was subject of earlier revocation proceeding
	 State ex rel. Leroy v. Department of Health and Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. App. 1982): 1982 Term, p. 172, sec. 11.391.

	41.3666  Violation that occurred during earlier period of parole that was revoked
	 For cases dealing with this subject, see sec. 41.4995.


	41.367  Admission of evidence
	41.3671  Rules of evidence generally not applicable at revocation hearing
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶22.
	 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 620 N.W.2d 217, 2000 Term WCA-112, at ¶12.
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶23.

	41.3672  Admissibility of defendant's refusal to answer agent's questions
	 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 620 N.W.2d 217, 2000 Term WCA-112, at ¶12.
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶23, 31.

	41.3673  Use of illegally obtained evidence
	 For cases dealing with this subject, see sec. 1.8226.

	41.3674  Use of hearsay
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 11.3672.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶11-30.
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 171, sec. 11.3662.
	 State ex rel. Henschel v. Department of Health and Social Services, 91 Wis. 2d 268, 282 N.W.2d 618 (Ct. App. 1979): 1979 Term, p. 130, sec. 10.334.

	41.3675  Right to confrontation
	 For cases dealing with this subject, see sec. 41.316.

	41.3676  Polygraph test results
	 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 (Ct. App. 1984): 1984 Term, p. 179, sec. 11.3621.

	41.3677  Testimony of one granted immunity and paid for investigative activity
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 141, sec. 11.3612.

	41.3678  Testimony by person under influence or drugs
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 141, sec. 11.3611.


	41.368  Sufficiency of evidence
	41.3681  General principles
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶17, 25-36.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 206, sec. 11.421.
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 142, sec. 11.362.
	 For cases dealing generally with making the revocation decision, see sec. 41.4.

	41.3682  Burden and standard of proof
	 For cases dealing with this subject, see sec. 41.364.

	41.3683  Sufficiency of uncorroborated extra-judicial admission of defendant
	41.36831  Uncorroborated confession may be sufficient to establish violation
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶19-24.

	41.36832  Sufficiency of particular uncorroborated confession
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶25-36.


	41.3684  Sufficiency of hearsay evidence
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 11.3672.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶30.
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 205, sec. 11.3623.
	 State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Ct. App. 1982): 1982 Term, p. 171, sec. 11.3662.

	41.3685  Sufficiency of evidence to negate defenses
	41.36851  Self-defense
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 11.3673.
	 For cases dealing generally with this defense, see sec. 41.473.

	41.36852  Other defenses

	41.3686  Sufficiency to establish particular violations
	41.36861  Possession of weapon
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 11.3673.
	 For cases dealing generally with this violation, see sec. 41.434.

	41.36862  No drinking condition
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 206, sec. 11.421.
	 For cases dealing generally with this violation, see sec. 41.431.


	41.3687  Finding that evidence is insufficient to prove criminal conduct does not bar subsequent criminal prosecution for conduct
	 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 620 N.W.2d 217, 2000 Term WCA-112, at ¶1-15.


	41.369  Other matters
	41.3691  Competency determination
	41.36911  Necessity of
	 For cases dealing with this subject, see sec. 41.31291.

	41.36912  Procedures for
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.




	41.37  Administrative Review Of Revocation; Administrator's (Formerly Secretary's) Decision
	41.371  In general
	 State ex rel. Foshey v. Department of Health and Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. App. 1981): 1980 Term, p. 121, sec. 11.37.
	 State ex rel. Lewis v. Department of Health and Social Services, 89 Wis. 2d 220, 278 N.W.2d 232 (Ct. App. 1979): 1978 Term, p. 100, sec. 10.24.

	41.372  May reverse hearing examiner without consultation regarding witnesses' credibility
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 206, sec. 11.371.

	41.373  Need not expressly indicate consideration of alternatives to incarceration
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 180, sec. 11.441.

	41.374  Revokee has no right to counsel on administrative review of revocation decision
	 For cases dealing with this subject, see sec. 41.3153.


	41.38  Forfeiture Of Good Time Credits
	 State ex rel. Hauser v. Carballo, 82 Wis. 2d 51, 261 N.W.2d 133 (1978): 1977 Term, p. 71, sec. 10.251.
	 State ex rel. Grant v. Department of Corrections, 192 Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 Term, p. 9-16, sec. 9.4991.
	 Ashford v. Division of Hearings and Appeals, 177 Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 Term, p. 41-1, sec. 41.391.
	 State ex rel. Clifton v. Young, 133 Wis. 2d 193, 394 N.W.2d 769 (Ct. App. 1986): 1986 Term, p. 216, sec. 11.361.
	 State ex rel. Avery v. Percy, 99 Wis. 2d 459, 299 N.W.2d 886 (Ct. App. 1980): 1980 Term, p. 122, sec. 11.393.
	 State ex rel. Bieser v. Percy, 97 Wis. 2d 702, 295 N.W.2d 179 (Ct. App. 1980): 1980 Term, p. 121, sec. 11.381.
	 For cases dealing generally with due process limitations on the forfeiture of good time upon parole revocation, see sec. 22.7542.

	41.39  Other Matters
	41.391  Nature of revocation proceeding
	41.3911  In general
	 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 623 (1999): 1998 Term, p. 41-6, sec. 41.521.

	41.3912  Revocation proceeding is not criminal proceeding; it is civil proceeding
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 State v. Hardwick, 144 Wis. 2d 54, 422 N.W.2d 922 (Ct. App. 1988): 1987 Term, p. 9-16, sec. 9.5311.

	41.3913  Probation revocation is distinct from underlying proceedings which culminated in conviction and sentence
	 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, sec. 43.5842.


	41.392  Tolling of probation or parole upon violation
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 142, sec. 11.391.
	 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 122, sec. 11.391.
	 State ex rel. Beougher v. Lotter, 91 Wis. 2d 321, 283 N.W.2d 588 (Ct. App. 1979): 1979 Term, p. 131, sec. 10.341.
	 Locklear v. State, 87 Wis. 2d 392, 274 N.W.2d 898 (Ct. App. 1978): 1978 Term, p. 100, sec. 10.251.

	41.393  Credit for time spent on probation and parole
	41.3931  Time spent on probation
	 For cases dealing with this subject, see sec. 9.3271.

	41.3932  Time spent on parole
	 State ex rel. Ludtke v. Dept. of Corrections, 215 Wis. 2d 1, 572 N.W.2d 864 (Ct. App. 1997): 1997 Term, p. 41-2, sec. 41.321.
	 State ex rel. Avery v. Percy, 99 Wis. 2d 459, 299 N.W.2d 886 (Ct. App. 1980): 1980 Term, p. 122, sec. 11.393.
	 For cases dealing with the forfeiture of good time credit, see sec. 41.38.


	41.394  Sentencing upon revocation of probation
	 For cases dealing with this subject, see sec. 9.4974.

	41.395  Propriety of revoking probation based on conviction for conduct that was subject of earlier revocation proceeding
	 For cases dealing with this subject, see sec. 41.3665.

	41.396  Reopening revocation proceedings
	41.3961  In general
	41.3962  Based on newly discovered evidence
	41.39621  Revokee's right to reopen revocation proceedings on this ground
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶9-20.

	41.39622  Test for determining whether newly discovered evidence warrants reopening of revocation proceeding
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶14-20.

	41.39623  Determining whether petition for reopening based on newly discovered evidence is sufficient to require hearing
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶16-20.

	41.39624  Effect of delay in seeking reopening (laches)
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶20.

	41.39625  Appellate review of decision on reopening
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶10.



	41.397  Double jeopardy limitations in probation and parole context
	41.3971  In general
	 For cases dealing with this subject, see sec. 29.76.

	41.3972  Limitations on imposing sentence or longer period of probation when original probation or condition of probation found invalid or unachievable
	 For cases dealing with this subject, see sec. 29.67.

	41.3973  Double jeopardy not violated by revocation of probation and imposition of imprisonment
	 For cases dealing with this subject, see sec. 29.761.


	41.398  Other matters
	41.3981  Forfeiture of right to earn good time on sentence remaining after revocation of parole
	 For cases dealing with this subject, see sec. 41.38.

	41.3982  Judge may not revoke probation
	 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381.

	41.3983  Legislative prohibition on judicial revocation of probation does not violate separation of powers doctrine
	 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381.

	41.3984  Judge may terminate probation upon defendant's request
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 41-5, sec. 9.681.

	41.3985  Finding that evidence is insufficient to prove criminal conduct does not bar subsequent criminal prosecution for conduct
	 For cases dealing with this subject, see sec. 41.3687.

	41.3986  Probation revocation proceeding is civil proceeding
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶20.

	41.3987  Person serving sentences for both felonies and misdemeanors in state prison is subject to parole, and to parole revocation, not only on felony sentences but also on misdemeanor sentences when he commits parole violation
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶1-16.

	41.3988  Instituting revocation proceedings before filing of criminal charges on which they are based
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 142, sec. 11.392.

	41.3989  Revocation of probation when defendant serving consecutive indeterminate (i.e., pre-TIS) and determinate (i.e., TIS) sentences
	41.39891  When defendant is serving consecutive indeterminate (i.e., pre-TIS) and determinate (i.e., TIS) sentences, sentences are treated as one continuous sentence, with confinement periods served first, followed by nonconfinement periods of parole and extended supervision, which are treated as one continuous period of supervision, so that, when defendant violates conditions of  parole and extended supervision, both parole and extended supervision may be revoked
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶1-53.



	41.399  Other matters (cont'd)
	41.3991  Use of mandamus to compel production of documents on which parole board relied in denying parole
	 State ex rel. Morke v. Wisconsin Parole Board, 148 Wis. 2d 250, 434 N.W.2d 824 (Ct. App. 1988): 1988 Term, p. 43-1, sec. 43.32.

	41.3992  Person serving consecutive sentences is subject to parole revocation and reimprisonment for remainder of both sentences if he commits parole violation prior to discharge of first sentence
	 Ashford v. Division of Hearings and Appeals, 177 Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 Term, p. 41-1, sec. 41.391.

	41.3993  Once department decides to revoke probation, sentencing court loses authority to intervene in process
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311.

	41.3994  Section 973.09(3)(b) notification of the sentencing court at least ninety days before probationer's term expires is not precondition to revoking probation for failure to pay restitution
	 For cases dealing with this subject, see sec. 41.43622.

	41.3995  Requirement that revokee be competent
	 For cases dealing with this subject, see sec. 41.31291.

	41.3996  Propriety of having executive branch, rather than judiciary, decide whether probation should be revoked
	 For cases dealing with this subject, see sec. 41.498.

	41.3997  Propriety of revoking parole based on violation of rules of parole while defendant was still in custody
	41.39971  Generally, cannot revoke parole based on violation of rules of parole while defendant was still in custody (i.e., when defendant did not have conditional liberty of parolee when rule infraction occurred)
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶22-23.
	 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, sec. 41.323.

	41.39972  When defendant has been kept in continuous custody after reaching mandatory release date because he violated terms of parole immediately and simultaneously with his scheduled mandatory release date, defendant’s status changes from prisoner serving sentence to parolee detained on parole hold, and parole may be revoked
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶15-31.


	41.3998  Legislative delegation of probation revocation to executive branch does not violate separation of powers doctrine
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶20.
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.
	 State v. Burchfield, 230 Wis. 2d 348, 602 N.W.2d 154 (Ct. App. 1999): 1999 Term, p. 41-5, sec. 41.381.

	41.3999  Ineffective assistance of counsel during revocation process
	 For cases dealing with this subject, see sec. 25.3953.




	41.4  Making The Revocation Decision
	41.41  Exercise Of Discretion To Revoke In General
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.

	41.42  When Revocation Appropriate In General
	41.421  In general
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 853 (1980): 1979 Term, p. 131, sec. 10.41.
	 Van Ermen v. Department of Health and Social Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 Term, p. 71, sec. 10.31.
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 72, sec. 10.31.
	 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 (Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.
	 State ex rel. Lyons v. Department of Health and Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. App. 1981): 1981 Term, p. 142, sec. 11.41.
	 State ex rel. Foshey v. Department of Health and Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. App. 1981): 1980 Term, p. 122, sec. 11.41.

	41.422  May parole be revoked only for violations that occur during current term of supervision; Or may violations that occurred during earlier period of supervision on parole that was revoked provide basis for revoking current parole?
	 For cases dealing with this subject, see sec. 41.4995.


	41.43  Particular Grounds For Revocation
	41.431  Violation of no drinking restriction
	 State ex rel. Mulligan v. Department of Health and Social Services, 86 Wis. 2d 517, 273 N.W.2d 290 (1979): 1978 Term, p. 101, sec. 10.321.
	 Van Ermen v. Department of Health and Social Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 Term, p. 72, sec. 10.322.
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 206, sec. 11.421.
	 For cases dealing with the sufficiency of the evidence to establish this violation, see sec. 41.36862.

	41.432  Absconding
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 72, sec. 10.321.

	41.433  Commission of crime
	41.4331  In general
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 148, sec. 8.454.
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 11.3673.

	41.4332  Crime committed during earlier period of parole that was revoked
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶1-36.
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶16-17.
	 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 225, 685 N.W.2d 585, at ¶1-17.


	41.434  Possession of firearms and other weapons
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 171, sec. 11.3673.
	 State ex rel. Avery v. Percy, 99 Wis. 2d 459, 299 N.W.2d 886 (Ct. App. 1980): 1980 Term, p. 121, sec. 11.37.
	 For cases dealing generally with the sufficiency of the evidence to establish this violation, see sec. 41.36861.

	41.435  Conviction of crime
	 State ex rel. Leroy v. Department of Health and Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. App. 1982): 1982 Term, p. 172, sec. 11.391.

	41.436  Failure to pay fine or restitution
	41.4361  Failure to pay fine
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 148, sec. 8.454.
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 106, sec. 6.471.

	41.4362  Failure to pay restitution
	41.43621  In general
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 148, sec. 8.454.
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 106, sec. 6.471.
	 For cases dealing with due process and equal protection limitations on revocation of an indigent's probation for failure to pay fine or make restitution, see secs. 22.7543 and 23.33.

	41.43622  Section 973.09(3)(b) notification of the sentencing court at least ninety days before probationer's term expires is not precondition to revoking probation for failure to pay restitution
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311.



	41.437  Defendant's failure to admit guilt of sex crime when such admission necessary for successful participation in sex offender treatment program mandated as condition of probation
	41.4371  In general
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶17-22.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.

	41.4372  When defendant entered Alford plea
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.

	41.4373  Before failure can be grounds for revocation, probationer or parolee must be afforded use and derivative-use immunity for admission in order to overcome self-incrimination right implicated in requiring admission
	 For cases dealing with this subject, see sec. 9.63714.


	41.438  Violation of condition that restricts exercise of constitutional freedoms
	41.4381  In general
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.

	41.4382  Freedom of association
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.

	41.4383  Freedom of speech
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.

	41.4384  Freedom of religion
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.


	41.439  Other grounds
	41.4391  Withholding information on activities or whereabouts
	41.4392  Violation of condition that defendant receive permission from agent prior to engaging in sexual relationship
	 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 (Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42.

	41.4393  Violation of condition that probationer spend every night at approved residence
	 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 (Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42.

	41.4394  Failure to comply with condition imposed by parole agent that defendant notify neighbors on each side that he is convicted sex offender
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶1-86.
	 State ex rel. Kaminski v. Schwarz, 2000 WI App 159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term WCA-23, at ¶7-12.

	41.4395  Cannot revoke probation or parole for legitimate exercise of Fifth Amendment privilege
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶18.



	41.44  Proper Factors To Consider In Making Decision
	41.441  In general
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 148, sec. 8.454.

	41.442  Arrest of parolee
	 Van Ermen v. Department of Health and Social Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 Term, p. 72, sec. 10.331.


	41.45  Consideration Of Alternatives
	41.451  In general
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶26-30.
	 State v. Keding, 2002 WI 86, 254 Wis. 2d 334, 646 N.W.2d 375, 2001 Term WSC-229, at ¶16-17.
	 Van Ermen v. Department of Health and Social Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 Term, p. 72, sec. 10.34.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.
	 State ex rel. Rodriquez v. Department of Health & Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.44.
	 State ex rel. Lyons v. Department of Health and Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. App. 1981): 1981 Term, p. 142, sec. 11.44.
	 State ex rel. Foshey v. Department of Health and Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. App. 1981): 1980 Term, p. 121, sec. 11.37.

	41.452  Express consideration of alternatives to incarceration not constitutionally required
	 Black v. Romano, 105 S. Ct. 2254 (1985): 1984 Term, p. 180, sec. 11.441.

	41.453  Requirement of consideration of alternatives may involve obligation to reasonably accommodate probationer's religious beliefs
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.


	41.46  Effect Of Acquittal Or Conviction For Conduct On Which Revocation Is Based
	41.461  Acquittal
	 State v. Killebrew, 115 Wis. 2d 243, 340 N.W.2d 470 (1983): 1983 Term, p. 207, sec. 11.451.
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 72, sec. 10.3511.
	 State v. Terry, 2000 WI App 250, 239 Wis. 2d 519, 620 N.W.2d 217, 2000 Term WCA-112, at ¶12.
	 State v. Verstoppen, 185 Wis. 2d 728, 519 N.W.2d 653 (Ct. App. 1994): 1994 Term, p. 10-5, sec. 10.3323.
	 State v. Spanbauer, 108 Wis. 2d 548, 322 N.W.2d 511 (Ct. App. 1982): 1982 Term, p. 173, sec. 11.451.
	 State ex rel. Lyons v. Department of Health and Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. App. 1981): 1981 Term, p. 143, sec. 11.451.

	41.462  Conviction
	 State ex rel. Flowers v. Department of Health and Social Services, 81 Wis. 2d 376, 260 N.W.2d 727 (1978): 1977 Term, p. 72, sec. 10.3512.


	41.47  Defenses
	41.471  Mental disease or defect
	 State ex rel. Lyons v. Department of Health and Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. App. 1981): 1981 Term, p. 143, sec. 11.461.

	41.472  Indigency
	 Bearden v. Georgia, 103 S. Ct. 2064 (1983): 1982 Term, p. 106, sec. 6.471.

	41.473  Self-defense
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶18.
	 For cases dealing with the sufficiency of the evidence to establish this defense, see sec. 41.36851.


	41.48  Establishing Period Of Reincarceration After Revocation
	41.481  In general
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶24.

	41.482  In setting period of reincarceration, hearing examiner not bound by administrative rules of DOC
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶15-25.

	41.483  Appropriateness of period of reincarceration in particular case
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶26-29.


	41.49  Other Matters
	41.491  Effect of failure to revoke for earlier violations
	 Van Ermen v. Department of Health and Social Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 Term, p. 73, sec. 10.352.

	41.492  Effect of agent's representations
	41.4921  That defendant's probation would not be revoked
	 State ex rel. Lewis v. Department of Health and Social Services, 89 Wis. 2d 220, 278 N.W.2d 232 (Ct. App. 1979): 1978 Term, p. 101, sec. 10.331.

	41.4922  Mistaken belief that defendant was released from probation
	 State ex rel. Rodriquez v. Department of Health & Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. App. 1986): 1986 Term, p. 212, sec. 11.15.


	41.493  Effect of failure to have defendant sign probation agreement
	 State ex rel. Rodriquez v. Department of Health & Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. App. 1986): 1986 Term, p. 213, sec. 11.16.

	41.494  Standard of proof
	 For cases dealing with this subject, see sec. 41.364.

	41.495  Revoking agency does not have authority to address question whether circuit court that imposed probation being revoked had jurisdiction to do so
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-5, sec. 41.5222.

	41.496  Revocation is leverage state has to encourage compliance with parole conditions
	 Ashford v. Division of Hearings and Appeals, 177 Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 Term, p. 41-1, sec. 41-391.

	41.497  Need to accommodate defendant's religious beliefs in making revocation decision
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.

	41.498  Propriety of having executive branch, rather than judiciary, decide whether probation should be revoked
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-12, sec. 41.481.

	41.499  Other matters
	41.4991  Finding that evidence is insufficient to prove criminal conduct does not bar subsequent criminal prosecution for conduct
	 For cases dealing with this subject, see sec. 41.3687.

	41.4992  In probation revocation proceeding, hearing examiner is not bound by administrative rules of DOC
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶15-25.

	41.4993  Cannot revoke probation or parole for legitimate exercise of Fifth Amendment privilege
	 For cases dealing with this subject, see sec. 41.4395.

	41.4994  Power to revoke judicially imposed term of probation is statutorily vested with executive branch
	 State v. Pote, 2003 WI App 31, 260 Wis. 2d 426, 659 N.W.2d 82, 2002 Term WCA-255, at ¶22.

	41.4995  May parole be revoked only for violations that occur during current term of supervision? Or may violations that occurred during earlier period of supervision on parole that was revoked provide basis for revoking current parole?
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶1-36.
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶16-17.
	 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 225, 685 N.W.2d 585, at ¶1-17.

	41.4996  Propriety of revoking parole based on violation of rules of parole while defendant was still in custody
	 For cases dealing with this subject, see sec. 41.3997.




	41.5  Judicial Review Of Parole Or Probation Proceeding
	41.51  Review Of Parole Denial Decision
	41.511  Mode of review
	 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 (1980): 1979 Term, p. 131, sec. 10.511.
	 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 225, 685 N.W.2d 585, at ¶5.
	 State ex rel. Szymanski v. Gamble, 2001 WI App 118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term WCA-311, at ¶6.
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.

	41.512  Standard and scope of review
	 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 (1980): 1979 Term, p. 131, sec. 10.512.
	 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 N.W.2d 285 (1978): 1977 Term, p. 73, sec. 10.41.
	 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 225, 685 N.W.2d 585, at ¶5.
	 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, sec. 41.2211.
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.
	 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 (Ct. App. 1978): 1978 Term, p. 101, sec. 10.41.

	41.513  Venue of review
	41.5131  Effect of improper venue
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.



	41.52  Review Of Revocation Decision
	41.521  Appropriate court to conduct review
	 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 623 (1999): 1998 Term, p. 41-6, sec. 41.521.

	41.522  Mode of review
	41.5221  Certiorari is generally the proper vehicle for review of parole and probation revocation decisions
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 623 (1999): 1998 Term, p. 41-6, sec. 41.521.
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311.
	 State ex rel. Darby v. Litscher, 2002 WI App 258, 258 Wis. 2d 270, 653 N.W.2d 160, 2002 Term WCA-111, at ¶11.
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶16.
	 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, sec. 43.5842.
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, sec. 41.523.
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.
	 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 41-1, sec. 41.262.
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 143, sec. 11.521.

	41.5222  When issue is whether defendant received ineffective assistance of counsel during revocation proceeding, writ of habeas corpus may be available to raise claim
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.

	41.5223  When defendant is attacking jurisdiction of trial court to convict him of underlying offense, habeas corpus may be available to challenge probation revocation order
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.


	41.523  Time for initiating review
	41.5231  In general
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.
	 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-227, at ¶4.

	41.5232  In case of prisoner subject to Prisoner Litigation Reform Act
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.
	 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-227, at ¶6.

	41.5233  Calculating time for initiating review
	41.52331  In general
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.

	41.52332  Tolling running of time from date petition is placed in institution's mailbox for forwarding to circuit court
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶14-23.
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶25.

	41.52333  Tolling running of time from date petitioner subject to Prisoner Litigation Reform Act requests necessary DOJ certification until certification received
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶36.
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.

	41.52334  Tolling running of time from date petitioner's attorney promised petitioner that petition would be filed:  in general
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶32-38, 45.

	41.52335  Tolling running of time from date petitioner's attorney promised petitioner that petition would be filed:  retroactivity of tolling rule
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶39-44.



	41.524  Standard and scope of review
	41.5241  In general
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶13.
	 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 Wis. 2d 1, 681 N.W.2d 914, at ¶12.
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶4.
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶19.
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶21.
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 41-6, sec. 41.5231.
	 State v. Horn, 226 Wis. 2d 637, 594 N.W.2d 772 (1999): 1998 Term, p. 41-2, sec. 41.324.
	 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 623 (1999): 1998 Term, p. 41-6, sec. 41.521.
	 State ex rel. Warren v. Schwarz, 219 Wis. 2d 616, 579 N.W.2d 698 (1998): 1997 Term, p. 41-7, sec. 41.4332.
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-3, sec. 41.4311, and p. 41-5, sec. 41.5222.
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 173, sec. 11.522.
	 Van Ermen v. Department of Health and Social Services, 84 Wis. 2d 57, 267 N.W.2d 17 (1978): 1977 Term, p. 73, sec. 10.42.
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶6.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶21.
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶10.
	 State ex rel. Simpson v. Schwarz, 2002 WI App 7, 250 Wis. 2d 214, 640 N.W.2d 527, 2001 Term WCA-202, at ¶10.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶19.
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶10.
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶16.
	 State ex rel. Kaminski v. Schwarz, 2000 WI App 159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term WCA-23, at ¶7.
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, sec. 41.523.
	 Krebs v. Schwarz, 212 Wis. 2d 127, 568 N.W.2d 26 (Ct. App. 1997): 1997 Term, p. 41-5, sec. 41.42.
	 State ex rel. Warren v. Schwarz, 211 Wis. 2d 708, 566 N.W.2d 173 (Ct. App. 1997): 1996 Term, p. 41-8, sec. 41.4312.
	 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 41-1, sec. 41.262.
	 Von Arx v. Schwarz, 185 Wis. 2d 645, 517 N.W.2d 540 (Ct. App. 1994): 1993 Term, p. 41-8, sec. 41.4211.
	 State ex rel. Rodriquez v. Department of Health & Social Services, 133 Wis. 2d 47, 393 N.W.2d 105 (Ct. App. 1986): 1986 Term, p. 212, sec. 11.15.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.522.
	 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 (Ct. App. 1984): 1984 Term, p. 180, sec. 11.5112.
	 State ex rel. Eckmann v. Department of Health and Social Services, 114 Wis. 2d 35, 337 N.W.2d 840 (Ct. App. 1983): 1983 Term, p. 208, sec. 11.521.
	 State ex rel. Leroy v. Department of Health and Social Services, 110 Wis. 2d 291, 329 N.W.2d 229 (Ct. App. 1982): 1982 Term, p. 173, sec. 11.522.
	 State ex rel. Cox v. Department of Health and Social Services, 105 Wis. 2d 378, 314 N.W.2d 148 (Ct. App. 1981): 1981 Term, p. 143, sec. 11.522.
	 State ex rel. Lyons v. Department of Health and Social Services, 105 Wis. 2d 146, 312 N.W.2d 868 (Ct. App. 1981): 1981 Term, p. 144, sec. 11.522.
	 State ex rel. Foshey v. Department of Health and Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. App. 1981): 1980 Term, p. 122, sec. 11.521.
	 State ex rel. Lewis v. Department of Health and Social Services, 89 Wis. 2d 220, 278 N.W.2d 232 (Ct. App. 1979): 1978 Term, p. 101, sec. 10.42.
	 State ex rel. Gibson v. Department of Health and Social Services, 86 Wis. 2d 345, 272 N.W.2d 395 (Ct. App. 1978): 1978 Term, p. 101, sec. 10.42.

	41.5242  Does not reach question of ineffective assistance of counsel
	 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 (Ct. App. 1984): 1984 Term, p. 180, sec. 11.5112.

	41.5243  On review, reviewing court may consider question whether court imposing probation that is being revoked had jurisdiction to do so
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 41-5, sec. 41.5222.
	 State v. Stefanovic, 215 Wis. 2d 310, 572 N.W.2d 140 (Ct. App. 1997): 1997 Term, p. 9-26, sec. 9.6341.

	41.5244  Review of question whether evidence provides support for decision
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶10.

	41.5245  Review of decision on how much reincarceration time to impose
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶26.

	41.5246  Review of question of sufficiency of evidence to establish violation
	 State ex rel. Washington v. Schwarz, 2000 WI App 235, 239 Wis. 2d 443, 620 N.W.2d 414, 2000 Term WCA-101, at ¶17, 26.

	41.5247  Review of question whether condition or rule of probation is contrary to law
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶22.


	41.525  Effect of delay in judicial review
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.

	41.526  Successive writs of certiorari to review parole or probation revocation decision are barred
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶12.
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, sec. 41.523.

	41.527  Applicability of Prisoner Litigation Reform Act to review
	 For cases dealing with this subject, see sec. 43.4712.

	41.528  Other matters
	41.5281  Indigent's right to waiver of payment of court fees or costs
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶14.

	41.5282  Making copies of necessary papers for prisoners
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶33-39.

	41.5283  Relief that circuit court may grant on certiorari review of revocation decision
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶12-14.

	41.5284  Need to exhaust administrative remedies (e.g., appeal administrative law judge's decision to administrator of division)
	 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at ¶1.

	41.5285  In proceeding reviewing revocation decision, court should follow liberal policy when judging sufficiency of pro se pleadings by prisoners
	 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at ¶17.



	41.53  Release Or Stay Pending Review Of Revocation
	 State ex rel. Department of Health and Social Services v. Circuit Court, 84 Wis. 2d 707, 267 N.W.2d 373 (1978): 1977 Term, p. 73, sec. 10.43.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.
	 State ex rel. Foshey v. Department of Health and Social Services, 102 Wis. 2d 505, 307 N.W.2d 315 (Ct. App. 1981): 1980 Term, p. 123, sec. 11.53.

	41.54  Remand For Further Hearing
	41.541  Propriety of remand
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 173, sec. 11.541.
	 State ex rel. Mulligan v. Department of Health and Social Services, 86 Wis. 2d 517, 273 N.W.2d 290 (1979): 1978 Term, p. 102, sec. 10.431.
	 State ex rel. Gibson v. Department of Health and Social Services, 86 Wis. 2d 345, 272 N.W.2d 395 (Ct. App. 1978): 1978 Term, p. 102, sec. 10.431.

	41.542  Proceedings upon remand
	 State ex rel. Gibson v. Department of Health and Social Services, 86 Wis. 2d 345, 272 N.W.2d 395 (Ct. App. 1978): 1978 Term, p. 102, sec. 10.432.


	41.55  Appellate Review Of Lower Court's Decision
	41.551  In general
	 State ex rel. Tate v. Schwarz, 2002 WI 127, 257 Wis. 2d 40, 654 N.W.2d 438, 2002 Term WSC-2, at ¶16.
	 State ex rel. Tate v. Schwarz, 2001 WI App 131, 246 Wis. 2d 293, 630 N.W.2d 761, 2000 Term WCA-334, at ¶19.
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶10-11.

	41.552  Right to review
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, sec. 41.523.

	41.553  Scope and standard of review
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶14.
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶6.
	 State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 576 N.W.2d 84 (Ct. App. 1998): 1997 Term, p. 41-15, sec. 41.523.
	 State ex rel. Saenz v. Husz, 198 Wis. 2d 72, 542 N.W.2d 462 (Ct. App. 1995): 1995 Term, p. 41-1, sec. 41.2211.

	41.554  Review of whether circuit court exceeded authority in affording relief granted
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶11.


	41.56  Effect Of Release On Challenge To Revocation
	 Coleman v. Percy, 96 Wis. 2d 578, 292 N.W.2d 615 (1980): 1979 Term, p. 132, sec. 10.53.
	 State ex rel. Hawkins v. Department of Health and Social Services, 92 Wis. 2d 420, 284 N.W.2d 680 (1979): 1979 Term, p. 132, sec. 10.53.

	41.57  State's Remedies When Revocation Set Aside
	 State ex rel. Thompson v. Riveland, 109 Wis. 2d 580, 326 N.W.2d 768 (1982): 1982 Term, p. 173, sec. 11.541.

	41.58  Other Matters And Related Matters
	41.581  Sentencing upon revocation of probation
	 For cases dealing with this subject, see sec. 9.4974.

	41.582  Right to counsel on certiorari review of revocation decision
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶1-45.



	41.6  Imposition Of Extended Supervision And Its Conditions
	41.61  Imposition Of Extended Supervision
	 For cases dealing with this subject, see sec. 9.414.

	41.62  Imposition Of Conditions Of Extended Supervision
	 For cases dealing with this subject, see sec. 9.4151.


	41.7  Revocation Of Extended Supervision
	41.71  The revocation process
	41.711  Jurisdiction of department over person on extended supervision for purposes of revocation of extended supervision
	41.7111  In general
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶1-19.

	41.7112  For purposes of Wis. Stat. § 304.073(3), which confers jurisdiction on department, "term of supervision" includes nonconfinement and confinement time arising from same sentencing decision
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶1-19.


	41.712  Revocation of extended supervision when defendant serving consecutive sentences
	41.7121  When defendant serving consecutive indeterminate (i.e., pre-TIS) and determinate (i.e., TIS) sentences
	41.71211  When defendant is serving consecutive indeterminate (i.e., pre-TIS) and determinate (i.e., TIS) sentences, sentences are treated as one continuous sentence, with confinement periods served first, followed by nonconfinement periods of parole and extended supervision, which are treated as one continuous period of supervision, so that, when defendant violates conditions of  parole and extended supervision, both parole and extended supervision may be revoked
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶1-53.
	 State v. Collins, 2008 WI App 163, 314 Wis. 2d 653, 760 N.W.2d 438, at ¶10-11.


	41.7122  When defendant serving two consecutive determinate (i.e., TIS) sentences
	41.71221  When defendant is serving two consecutive determinate (i.e., TIS) sentences, two consecutive periods of extended supervision are computed as one continuous period, so that, when defendant violates conditions of extended supervision, both  periods of extended supervision may be revoked
	 State v. Collins, 2008 WI App 163, 314 Wis. 2d 653, 760 N.W.2d 438, at ¶1-13.



	41.713  Propriety of considering certain violations
	41.7131  When sentence is imposed but stayed and defendant is placed on probation, and defendant's probation is revoked and he begins serving imposed bifurcated prison term, he may be revoked from that prison term's extended supervision component on basis of rules violation that occurred during initial term of probation
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶1-19.


	41.714  Rights of revoke
	41.7141  Right to counsel
	41.71411  In general
	41.71412  Right to effective assistance of counsel
	 For cases dealing with this subject, see sec. 25.3953.



	41.715  Recommendation to court concerning period of time for which person should be returned to prison
	41.7151  In general
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶8.

	41.7152  Does not become, and is not analogous to, plea agreement between revokee and state
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶8.

	41.7153  Is analogous to presentence investigation report at original sentencing
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶9.

	41.7154  Sentencing court is not bound by recommendation
	 For cases dealing with this subject, see sec. 41.74142.

	41.7155  Is not binding on prosecutor at reconfinement sentencing hearing
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶7-10.


	41.716  Other matters
	41.7161  Ineffective assistance of counsel during revocation process
	 For cases dealing with this subject, see sec. 25.3953.



	41.72  Making the revocation decision
	41.73  Judicial review of revocation decision
	41.731  Scope and standard of review
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶6.

	41.732  Appellate review of lower court's decision
	41.7321  Scope and standard of review
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶6.


	41.733  Mode of review: writ of certiorari
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶6.


	41.74  Reconfinement hearing at which judicial determination is made of period of time for which defendant will be returned to prison after revocation of extended supervision
	41.741  Principles governing making of determination
	41.7411  Principles in general
	41.74111  In general
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶1-46.
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶14, 21.
	 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 729 N.W.2d 424, at ¶1-10.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶11-12.
	 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 712 N.W.2d 899, at ¶8-18.
	 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 707 N.W.2d 876, at ¶14.

	41.74112  Reconfinement hearing is akin to sentencing hearing; court's duty at reconfinement hearing is same as it is at original sentencing
	 State v. Goodson, 2009 WI App 107, 320 Wis. 2d 166, 771 N.W.2d 385, at ¶7.


	41.7412  Need for court to set forth explanation for its determination
	41.74121  In general
	 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 N.W.2d 673, at ¶16.
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶26-46.
	 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 729 N.W.2d 424, at ¶1-2, 7, 10.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶12.
	 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 712 N.W.2d 899, at ¶10, 14-18.
	 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 707 N.W.2d 876, at ¶6-12.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶23.

	41.74122  In determining sufficiency of explanation, will reviewing court consider explanation given at original sentencing?
	 For cases dealing with this subject, see sec. 41.7433.


	41.7413  Consideration of original sentencing transcript
	41.74131  In general
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶38.

	41.74132  When judge who determines period of time for which defendant will be returned to prison is not same judge who imposed original sentence, does judge need to review original sentencing transcript and original presentence investigation report prior to determining period of reconfinement?
	 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 N.W.2d 673, at ¶1-28.
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶21.
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶26-30.
	 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 729 N.W.2d 424, at ¶1-2, 7, 13-15.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶31.
	 State v. Jones, 2005 WI App 259, 288 Wis. 2d 475, 707 N.W.2d 876, at ¶13.

	41.74133  Portions of original sentencing transcript that are considered by court should be mentioned by court
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶38.


	41.7414  Impact on determination of DOC's recommendation regarding period of reconfinement
	41.74141  Creation of recommendation by DOC
	 For cases dealing with this subject, see sec. 41.715.

	41.74142  Court need not give deference to DOC's recommendation
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶23-25.
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶17.
	 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 729 N.W.2d 424, at ¶1-2, 7, 11-12.
	 State v. Brown, 2006 WI App 44, 289 Wis. 2d 691, 712 N.W.2d 899, at ¶11-13.

	41.74143  Court not required to accept DOC's recommendation
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶25.
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶17.
	 State v. Odom, 2006 WI App 145, 294 Wis. 2d 844, 720 N.W.2d 695, at ¶32.

	41.74144  When adoption of DOC's recommendation constitutes erroneous exercise of discretion
	 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 730 N.W.2d 434, at ¶19-20.

	41.74145  Weight to give recommendation is fully within discretion of court
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶17.


	41.7415  Appropriate factors to consider in making determination
	41.74151  In general
	 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 N.W.2d 673, at ¶16-17.
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶32-40, 45-46.
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶11-18.
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶14, 21.
	 State v. Walker, 2007 WI App 142, 302 Wis. 2d 735, 735 N.W.2d 582, at ¶29.
	 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 729 N.W.2d 424, at ¶10.

	41.74152  It is within circuit court's discretion to decide what weight should be given to particular factor in particular case
	 For cases dealing with this subject, see sec. 41.74193.


	41.7416  Reconfinement time should be minimum amount that is necessary to protect public, prevent depreciation of seriousness of offense and to meet defendant's rehabilitative needs
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶34.
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶14.

	41.7417  Sufficiency of explanation for determination
	41.74171  In general
	 State v. Walker, 2008 WI 34, 308 Wis. 2d 666, 747 N.W.2d 673, at ¶18.
	 State v. Gee, 2007 WI App 32, 299 Wis. 2d 518, 729 N.W.2d 424, at ¶10.

	41.74172  In determining sufficiency of circuit court's explanation of determination of reconfinement time, will reviewing court consider explanation given at original sentencing?
	 For cases dealing with this subject, see sec. 41.7433.

	41.74173  It is within circuit court's discretion to decide what weight should be given to particular factor in particular case
	 For cases dealing with this subject, see sec. 41.74193.


	41.7418  Defendant's rights at hearing at which determination made
	41.74181  Right to allocution
	 State v. Hines, 2007 WI App 39, 300 Wis. 2d 485, 730 N.W.2d 434, at ¶16-18.

	41.74182  Right to be sentenced on basis of accurate information
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	 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, sec. 42.3412.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, sec. 42.3311.

	42.25512  Tolling of time requirements
	 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, sec. 42.3412.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, sec. 42.3311.


	42.2552  Authority of court commissioner to conduct plea hearing
	 In Interest of Joshua M.W., 179 Wis. 2d 335, 507 N.W.2d 141 (Ct. App. 1993): 1993 Term, p. 42-6, sec. 42.3412.

	42.2553  Requirement that juvenile be informed of rights (e.g., right to substitution of judge)
	42.25531  Failure to inform juvenile of rights does not deprive juvenile court of jurisdiction to proceed
	 For cases dealing with this subject, see sec. 42.1332.

	42.25532  Dismissal required if juvenile makes showing of violation of requirement and alleges lack of knowledge of rights and state fails to meet burden to demonstrate otherwise
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.



	42.256  Joinder of petitions
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, sec. 42.3311.

	42.257  Informal disposition
	 In Interest of Trent N., 212 Wis. 2d 728, 569 N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, sec. 42.1311.


	42.26  Adjudication (Fact-Finding) Hearing
	42.261  Purpose of hearing
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.262  Timeliness of hearing
	 In Matter of J.R., 152 Wis. 2d 598, 449 N.W.2d 52 (Ct. App. 1989): 1989 Term, p. 42-3, sec. 42.331.

	42.263  Persons that may properly be permitted to attend hearing
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, sec. 42.3311.


	42.27  Responsibility Hearing
	42.271  No right to jury trial
	 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361.


	42.28  Disposition
	42.281  Procedures in making initial disposition
	42.2811  Time for holding hearing
	42.28111  In general
	 In Interest of R.H., 150 Wis. 2d 432, 441 N.W.2d 233 (1989): 1988 Term, p. 42-2, sec. 42.4112.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, sec. 42.4111.
	 In Interest of R.H., 147 Wis. 2d 22, 433 N.W.2d 16 (Ct. App. 1988): 1988 Term, p. 42-2, sec. 42.4112.

	42.28112  Time does not begin running until court decides juvenile's motion to set aside verdict
	 In Interest of C.M.L., 157 Wis. 2d 152, 458 N.W.2d 573 (Ct. App. 1990): 1990 Term, p. 42-4, sec. 42.4111.

	42.28113  Time periods to be excluded in computing time requirements
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, sec. 42.4111.

	42.28114  Effect of failure to hold timely hearing
	 In Interest of R.H., 150 Wis. 2d 432, 441 N.W.2d 233 (1989): 1988 Term, p. 42-2, sec. 42.4112.
	 In Interest of C.M.L., 157 Wis. 2d 152, 458 N.W.2d 573 (Ct. App. 1990): 1990 Term, p. 42-5, sec. 42.4112.
	 In Interest of R.H., 147 Wis. 2d 22, 433 N.W.2d 16 (Ct. App. 1988): 1988 Term, p. 42-2, sec. 42.4112.


	42.2812  Parties that may be permitted to attend dispositional hearing
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, sec. 42.412.

	42.2813  Requirement that dispositional order contain statement of conditions with which child is required to comply
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412.

	42.2814  Requirement that judge explain at dispositional hearing conditions with which child expected to comply
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412.


	42.282  Disposition when juvenile reaches age eighteen before admitting facts or before adjudication if facts denied
	42.2821  Court may waive jurisdiction even though waiver petition was not filed before juvenile's plea
	 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at ¶11-12.
	 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 106 (Ct. App. 1990): 1990 Term, p. 42-10, sec. 42.5411.


	42.283  Particular dispositions
	42.2831  Restitution
	42.28311  For particular losses: property loss
	 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 750 (Ct. App. 1986): 1986 Term, p. 252, sec. 13.1611.
	 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 127 (Ct. App. 1982): 1982 Term, p. 211, sec. 13.1611.

	42.28312  For particular losses: lost wages
	 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 750 (Ct. App. 1986): 1986 Term, p. 252, sec. 13.1612.

	42.28313  May be ordered on charge which has been dismissed but read in
	 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 16 (1991): 1990 Term, p. 42-5, sec. 42.4311.
	 In Interest of R.W.S., 156 Wis. 2d 526, 457 N.W.2d 498 (Ct. App. 1990): 1989 Term, p. 42-5, sec. 42.4221.

	42.28314  May be ordered paid to an insurance company
	 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 16 (1991): 1990 Term, p. 42-5, sec. 42.4311.
	 In Interest of R.W.S., 156 Wis. 2d 526, 457 N.W.2d 498 (Ct. App. 1990): 1989 Term, p. 42-5, sec. 42.4221.


	42.2832  Transfer of custody
	42.28321  Requirement that transfer of custody from parent be least drastic alternative
	 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 601 (Ct. App. 1981): 1980 Term, p. 147, sec. 13.161.

	42.28322  Transfer of custody to department for placement in secured correctional facility: requirement of finding that juvenile is "danger to the public"
	 In Interest of V.L.H., 98 Wis. 2d 430, 297 N.W.2d 23 (1980): 1980 Term, p. 148, sec. 13.1621.
	 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 601 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.1621.

	42.28323  Transfer of custody to department for placement in secured correctional facility: may be made for violation of statute forbidding minor to go armed with a pistol
	 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 42.4211.


	42.2833  Secure detention
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 217, sec. 13.191.

	42.2834  Conditions of supervision
	42.28341  Condition of supervision need not relate to offense for which juvenile is found delinquent
	 In Interest of James P., 180 Wis. 2d 677, 510 N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, sec. 42.4212.

	42.28342  Requiring juvenile to submit to blood test to determine whether he is father of sister's child
	 In Interest of James P., 180 Wis. 2d 677, 510 N.W.2d 730 (Ct. App. 1993): 1993 Term, p. 42-8, sec. 42.4212.



	42.284  Appropriateness of disposition in particular cases
	 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 601 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.163.

	42.285  Enforcement of dispositional order; imposition of sanctions for violation of conditions of dispositional order
	42.2851  Constitutionality
	 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 860 (Ct. App. 1991): 1990 Term, p. 42-7, sec. 42.441.

	42.2852  Prerequisites
	42.28521  Hearing at which child is entitled to be represented by counsel and to present evidence
	 In Interest of Jason R.N., 201 Wis. 2d 646, 549 N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, sec. 42.4411.

	42.28522  Requirement that dispositional order contain statement of conditions with which child is required to comply
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412.

	42.28523  Requirement that judge explain at dispositional hearing conditions with which child expected to comply
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412.

	42.28524  Requirement that judge make findings of fact at hearing before sanctions imposed
	 In Interest of Jason R.N., 201 Wis. 2d 646, 549 N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, sec. 42.4411.


	42.2853  Placement in secured detention
	42.28531  In general
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412.

	42.28532  Before imposing secure detention sanction for violation of conditions of dispositional order, court not required to conclude that compliance with dispositional order could not be obtained through means other than secure detention
	 In Interest of Jason R.N., 201 Wis. 2d 646, 549 N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, sec. 42.4411.

	42.28533  Compliance with steps outlined in Wis. Stat. § 118.16(5) is not prerequisite to imposition of sanctions for truancy in violation of a dispositional order
	 In Interest of Jason R.N., 201 Wis. 2d 646, 549 N.W.2d 752 (Ct. App. 1996): 1995 Term, p. 42-6, sec. 42.4411.

	42.28534  Sanction of secured detention for 10 days can only be meted out per incident, rather than per condition violation:  in general
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶1-26.

	42.28535  Sanction of secured detention for 10 days can only be meted out per incident, rather than per condition violation:  determining what constitutes "incident"
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶1-26.


	42.2854  Use of contempt power and remedies, including incarceration in secure detention facility, to remedy or punish violation of juvenile dispositional order
	 For cases dealing with this subject, see sec. 42.43.

	42.2855  Determining whether imposition of sanctions for violation of conditions of dispositional order constitutes punishment
	 In Interest of Craig S.G., 209 Wis. 2d 65, 561 N.W.2d 807 (Ct. App. 1997): 1996 Term, p. 29-11, sec. 29.788.


	42.286  Extension of dispositional order
	42.2861  In general
	 In Interest of R.E.H., 101 Wis. 2d 647, 305 N.W.2d 162 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.165.

	42.2862  Temporary thirty-day extension pending hearing
	 In Interest of S.D.R., 109 Wis. 2d 567, 326 N.W.2d 762 (1982): 1982 Term, p. 212, sec. 13.1631.

	42.2863  No need for finding of dangerousness
	 In Interest of R.E.H., 101 Wis. 2d 647, 305 N.W.2d 162 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.165.

	42.2864  Extension of dispositional order after juvenile reaches eighteenth birthday
	 In Interest of W.P., 153 Wis. 2d 50, 449 N.W.2d 615 (1990): 1989 Term, p. 42-6, sec. 42.441.


	42.287  Revocation of supervision
	42.2871  Requirement of notice of grounds for revocation
	 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 853 (1980): 1979 Term, p. 165, sec. 12.1331.

	42.2872  Sufficiency of evidence to support revocation
	 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 853 (1980): 1979 Term, p. 166, sec. 12.1332.

	42.2873  Waiver of right to contest revocation
	 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 853 (1980): 1979 Term, p. 166, sec. 12.1333.


	42.288  Appellate challenge to commitment
	42.2881  Effect of release on challenge to commitment
	 In Interest of V.L.H., 98 Wis. 2d 430, 297 N.W.2d 23 (1980): 1980 Term, p. 115, sec. 10.51.


	42.289  Other matters
	42.2891  Nature and administration of disposition in delinquency proceeding in general
	 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 42-6, sec. 42.451.

	42.2892  Applicability of children's code amendment to those committed to department before effective date of amendment
	 State ex rel. State Public Defender v. Percy, 97 Wis. 2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, p. 165, sec. 12.131.

	42.2893  Use of immunized testimony at dispositional hearing
	 State v. J.H.S., 90 Wis. 2d 613, 280 N.W.2d 356 (Ct. App. 1979): 1978 Term, p. 129, sec. 12.141.

	42.2894  Effect of failure to comply with procedural requirements
	42.28941  Requirement of timely hearing
	 For cases dealing with this subject, see sec. 42.28114.

	42.28942  Requirement that dispositional order contain statement of conditions with which child is required to comply
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412.

	42.28943  Requirement that judge explain at dispositional hearing conditions with which child expected to comply
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412.


	42.2895  Determining maximum term of imprisonment to which juvenile may be committed under Federal Juvenile Delinquency Act
	 United States v. R.L.C., 112 S. Ct. 1329 (1992): 1991 Term, p. 42-3, sec. 42.411.

	42.2896  Juvenile's right to credit for pretrial time spent in secure detention towards the subsequent disposition order
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.



	42.29  Other Matters
	42.291  Venue
	42.2911  In general
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.2912  Determining venue
	42.29121  Where juvenile "resides" refers to domicile
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.29122  Juvenile's residence (i.e., domicile) or presence to be determined at time of filing of petition
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.29123  Venue in proceeding for acts committed by member of Indian tribe off-reservation
	 In Interest of M.L.S., 157 Wis. 2d 26, 458 N.W.2d 541 (Ct. App. 1990): 1990 Term, p. 12-4, sec. 12.631.


	42.2913  Burden of proof on question of venue
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.2914  Effect of insufficiency of proof of venue
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.2915  Waiver of venue issue
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.


	42.292  Delays, continuances, and extensions
	42.2921  Continuance statute not applicable until petition filed
	 J.L.W. v. Waukesha County, 143 Wis. 2d 126, 420 N.W.2d 398 (Ct. App. 1988): 1987 Term, p. 42-1, sec. 42.3211.


	42.293  Criminal procedures not applicable
	 In Interest of B.S., 133 Wis. 2d 136, 394 N.W.2d 750 (Ct. App. 1986): 1986 Term, p. 252, sec. 13.151.

	42.294  Comparison between delinquency proceedings and CHIPS proceedings
	 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 (Ct. App. 1981): 1980 Term, p. 147, sec. 13.15.

	42.295  Juvenile's right to invoke exclusionary rule
	 In Interest of L.L. v. Circuit Court, 90 Wis. 2d 585, 280 N.W.2d 343 (Ct. App. 1979): 1978 Term, p. 129, sec. 12.132.

	42.296  Disclosure of name or other identifying information of juvenile offender
	 For cases dealing with this subject, see sec. 42.493.



	42.3  Waiver Of Juvenile Court Jurisdiction
	42.31  Two Requirements: Presence Of Criteria For Waiver And Prosecutive Merit
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶26.
	 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 677 (1984): 1983 Term, p. 243, sec. 13.171.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 214, sec. 13.1741.
	 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 508 (Ct. App. 1983): 1983 Term, p. 244, sec. 13.171.
	 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1741.

	42.32  Criteria For Waiver
	42.321  In general
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶27.
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-8, sec. 42.5222.
	 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112.
	 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.1722.

	42.322  Factors to be considered
	42.3221  In general
	 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112.

	42.3222  Adequacy of alternatives to waiver
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 42.5511.
	 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.1722.

	42.3223  Seriousness of offense
	 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112.
	 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.1722.

	42.3224  Interest of public
	 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112.

	42.3225  Best interests of child
	 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112.

	42.3226  Whether child is mentally ill
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-8, sec. 42.5222.


	42.323  Propriety of considering probable disposition in adult court
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 42.5511.

	42.324  Need for testimony
	 For cases dealing with this subject, see sec. 42.3532.

	42.325  Sufficiency of showing
	 State ex rel. TDD v. Circuit Court for Racine County, 91 Wis. 2d 231, 280 N.W.2d 264 (1979): 1978 Term, p. 130, sec. 12.152.
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 42.5511.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 213, sec. 13.1724.
	 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 133 (Ct. App. 1981): 1980 Term, p. 150, sec. 13.176.


	42.33  Prosecutive Merit
	42.331  What constitutes prosecutive merit
	 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 677 (1984): 1983 Term, p. 244, sec. 13.1731.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 214, sec. 13.1731.
	 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1731.
	 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.1711.

	42.332  Need for evidentiary hearing (i.e., testimony and other evidence)
	 For cases dealing with this subject, see sec. 42.3532.

	42.333  Right to discovery prior to prosecutive merit determination
	 For cases dealing with this subject, see sec. 42.36.

	42.334  Must be based on trustworthy evidence
	 For cases dealing with this subject, see sec. 42.3572.

	42.335  Sufficiency of showing
	 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 177, sec. 12.2121 and p. 189, sec. 12.511.
	 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.1712.


	42.34  Waiver Petition
	42.341  Timeliness of petition
	42.3411  Petition may be filed after plea if juvenile reaches age eighteen without an adjudication of delinquency petition
	 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at ¶11-12.
	 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 106 (Ct. App. 1990): 1990 Term, p. 42-10, sec. 42.5411.


	42.342  Must contain statement of facts supporting waiver
	 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 266 (1985): 1985 Term, p. 201, sec. 13.1751.
	 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 562 (Ct. App. 1987): 1986 Term, p. 252, sec. 13.1742.


	42.35  Procedures And Requirements In Finding Grounds For Waiver And Prosecutive Merit
	42.351  In general
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶23-27.
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-8, sec. 42.5222.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 214, sec. 13.1741.
	 State ex rel. TDD v. Circuit Court for Racine County, 91 Wis. 2d 231, 280 N.W.2d 264 (1979): 1978 Term, p. 130, sec. 12.1511.
	 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 287 (Ct. App. 1985): 1984 Term, p. 215, sec. 13.1741.
	 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742.
	 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1741.

	42.352  Rights prior to hearing
	42.3521  Psychiatric examination
	 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 562 (Ct. App. 1987): 1986 Term, p. 253, sec. 13.1744.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 216, sec. 13.1744.

	42.3522  Discovery
	 For cases dealing with this subject, see sec. 42.36.


	42.353  Evidentiary matters
	42.3531  Rules of evidence not applicable
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-12, sec. 42.582.
	 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 677 (1984): 1983 Term, p. 134, sec. 5.952.

	42.3532  Need for evidentiary hearing (i.e., testimony and other evidence)
	 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 677 (1984): 1983 Term, p. 244, sec. 13.1742.
	 In Interest of J.G., 119 Wis. 2d 748, 350 N.W.2d 668 (1984): 1983 Term, p. 245, sec. 13.1742.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 214, sec. 13.1742.
	 State ex rel. TDD v. Circuit Court for Racine County, 91 Wis. 2d 231, 280 N.W.2d 264 (1979): 1978 Term, p. 130, sec. 12.1512.
	 In Interest of Curtis W., 192 Wis. 2d 719, 531 N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, sec. 42.5521.
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 42.5511.
	 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742.
	 In Interest of T.R.B., 105 Wis. 2d 405, 313 N.W.2d 850 (Ct. App. 1981): 1981 Term, p. 189, sec. 13.1742.

	42.3533  Use of statements made as part of required mental examination
	 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 385 (Ct. App. 1985): 1985 Term, p. 200, sec. 13.1744.

	42.3534  Consideration of information not included in waiver petition
	 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 562 (Ct. App. 1987): 1986 Term, p. 252, sec. 13.1742.

	42.3535  Consideration of hearsay evidence
	 For cases dealing with this subject, see sec. 42.3573.

	42.3536  Use of oral communications intercepted in violation of Wis. Stat. § 968.27-.31
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-12, sec. 42.582.


	42.354  Burden and standard of proof
	 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 287 (Ct. App. 1985): 1984 Term, p. 215, sec. 13.1741.

	42.355  Matters court need not consider
	42.3551  Civil commitment petition
	 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 385 (Ct. App. 1985): 1985 Term, p. 199, sec. 13.1722.

	42.3552  Suppression motion
	 In Interest of J.G., 119 Wis. 2d 748, 350 N.W.2d 668 (1984): 1983 Term, p. 245, sec. 13.1742.
	 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742.
	 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.172.


	42.356  Matters court may consider
	42.3561  Available treatment program within adult correctional system
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-11, sec. 42.5531.


	42.357  Findings and decision
	42.3571  Trial court's duty to set forth reasons for waiver
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-8, sec. 42.5222.
	 In Interest of Curtis W., 192 Wis. 2d 719, 531 N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, sec. 42.5521.
	 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323.
	 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 287 (Ct. App. 1985): 1984 Term, p. 215, sec. 13.1741.

	42.3572  Must be based on reliable evidence
	 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 677 (1984): 1983 Term, p. 244, sec. 13.1742.
	 In Interest of J.G., 119 Wis. 2d 748, 350 N.W.2d 668 (1984): 1983 Term, p. 245, sec. 13.1742.
	 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 562 (Ct. App. 1987): 1986 Term, p. 253, sec. 13.1743.
	 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 214, sec. 13.1734.
	 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.173.

	42.3573  May be based on hearsay evidence
	 In Interest of P.A.K., 119 Wis. 2d 871, 350 N.W.2d 677 (1984): 1983 Term, p. 244, sec. 13.1742.
	 In Interest of J.G., 114 Wis. 2d 217, 338 N.W.2d 508 (Ct. App. 1983): 1983 Term, p. 246, sec. 13.1742.
	 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 133 (Ct. App. 1981): 1980 Term, p. 149, sec. 13.174.

	42.3574  Need for findings on each criterion for waiver
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 42.5511.

	42.3575  Need not resolve all criteria against juvenile to order waiver
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-3, sec. 42.5511.

	42.3576  May not deny waiver based on speculation about probable disposition in adult court
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-4, sec. 42.5513.

	42.3577  Although court must give primary weight to child's interests, in waiving juvenile into adult court the court has discretion to consider public's best interests and order waiver even though it has concluded that child's best interests would be served by retaining jurisdiction
	 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112.


	42.358  Other procedures and requirements
	42.3581  Need for timely disposition of waiver petition
	 In Interest of S.N., 139 Wis. 2d 270, 407 N.W.2d 562 (Ct. App. 1987): 1986 Term, p. 253, sec. 13.1745.

	42.3582  No need for separate hearing on reliability of evidence
	 In Interest of D.E.D., 101 Wis. 2d 193, 304 N.W.2d 133 (Ct. App. 1981): 1980 Term, p. 150, sec. 13.175.

	42.3583  Stay of plea hearing after waiver denied
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.581.



	42.36  Discovery In Waiver Proceeding
	42.361  In general
	 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 385 (Ct. App. 1985): 1985 Term, p. 201, sec. 13.1762.
	 In Interest of T.M.J., 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982): 1982 Term, p. 215, sec. 13.1743.

	42.362  When in camera inspection required to determine whether state complied with discovery order
	 In Interest of G.B.K., 126 Wis. 2d 253, 376 N.W.2d 385 (Ct. App. 1985): 1985 Term, p. 201, sec. 13.1762.


	42.37  Waiver Of Right To Contest Waiver
	 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 (1984): 1983 Term, p. 247, sec. 13.176.
	 In Interest of T.R.B., 109 Wis. 2d 179, 325 N.W.2d 329 (1982): 1982 Term, p. 216, sec. 13.175.

	42.38  Appellate Review Of Waiver Decision
	42.381  Appealability of order waiving jurisdiction by permissive appeal
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶45.
	 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 288 N.W.2d 125 (1980): 1979 Term, p. 166, sec. 12.141.
	 State ex rel. A.E. v. Circuit Court, 94 Wis. 2d 98, 292 N.W.2d 114 (1980): 1979 Term, p. 166, sec. 12.141.
	 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 42-8, sec. 42.5822.

	42.382  Stay of plea hearing pending state's appeal of denial of waiver
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.581.

	42.383  Standard of review
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 11-12, sec. 11.621, and p. 42-8, sec. 42.5222.
	 State v. Verhagen, 198 Wis. 2d 177, 542 N.W.2d 189 (Ct. App. 1995): 1995 Term, p. 6-14, sec. 6.4632.
	 In Interest of Curtis W., 192 Wis. 2d 719, 531 N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, sec. 42.5521.
	 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112.
	 In Interest of C.W., 142 Wis. 2d 763, 419 N.W.2d 327 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.582.

	42.384  Determining when error committed by juvenile court in waiver proceeding harmless
	 In Interest of J.A.L., 162 Wis. 2d 940, 471 N.W.2d 493 (1991): 1990 Term, p. 42-12, sec. 42.582.

	42.385  Appellate review of waiver decision on appeal from final criminal court judgment of conviction
	42.3851  In general
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶46.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 42-8, sec. 42.5822.

	42.3852  When juvenile waiver order appealed earlier and affirmed
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 42-8, sec. 42.5822.



	42.39  Other Matters
	42.391  Authority and/or jurisdiction to waive jurisdiction over juvenile
	42.3911  In general
	 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 303 (1989): 1988 Term, p. 42-4, sec. 42.5111.

	42.3912  When juvenile reaches eighteenth birthday
	 In Interest of T.D.P., 109 Wis. 2d 495, 326 N.W.2d 741 (1982): 1982 Term, p. 217, sec. 13.176.
	 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 (Ct. App. 1989): 1988 Term, p. 42-4, sec. 42.5112.

	42.3913  Timely filing of delinquency petition necessary to confer jurisdiction over waiver proceeding
	 In Interest of Michael J.L., 174 Wis. 2d 131, 496 N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, sec. 42.1311.

	42.3914  Effect of failure to hold timely detention hearing on jurisdiction
	 In Interest of Curtis W., 192 Wis. 2d 719, 531 N.W.2d 633 (Ct. App. 1995): 1994 Term, p. 42-10, sec. 42.5521.


	42.392  Limitations on charges brought in criminal court after juvenile court waives jurisdiction
	42.3921  In general
	 State v. Johnson, 121 Wis. 2d 237, 358 N.W.2d 824 (Ct. App. 1984): 1984 Term, p. 160, sec. 9.1241.

	42.3922  When fourteen or fifteen year old is alleged to have violated secs. 940.01 or 940.02
	 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 (Ct. App. 1990): 1989 Term, p. 42-7, sec. 42.5211.


	42.393  No need to file juvenile court waiver order in adult court to confer jurisdiction on criminal court
	 State v. Lewandowski, 122 Wis. 2d 759, 364 N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, sec. 13.1752.

	42.394  Effect of defects in waiver proceeding on jurisdiction of criminal court
	 State v. Kraemer, 156 Wis. 2d 761, 457 N.W.2d 562 (Ct. App. 1990): 1989 Term, p. 7-4, sec. 7.323.
	 State v. Lewandowski, 122 Wis. 2d 759, 364 N.W.2d 550 (Ct. App. 1985): 1984 Term, p. 216, sec. 13.1753.

	42.395  Reconsideration of waiver decision
	42.3951  Juvenile court has jurisdiction to reconsider waiver decision until criminal complaint filed in criminal court
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶1-57.

	42.3952  Juvenile court has no jurisdiction to reconsider waiver decision after criminal complaint filed in criminal court
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶1-57.

	42.3953  Criminal court has no jurisdiction to reconsider juvenile court's waiver decision or to return juvenile to juvenile court by reverse waiver
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶42-43.

	42.3954  Means by which juvenile may seek review of waiver decision after criminal complaint filed in criminal court and criminal court thereby assumes jurisdiction
	42.39541  Interlocutory appeal
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶1-57.
	 For cases dealing generally with appellate review of a waiver decision by interlocutory appeal, see sec. 42.38.

	42.39542  If juvenile has compelling new grounds bearing on waiver, he or she may file motion in criminal court asking that court to relinquish jurisdiction to juvenile court
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶1-57.



	42.396  Until criminal complaint is filed in criminal court, juvenile court retains jurisdiction over case
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶35.

	42.397  Juvenile court loses jurisdiction over case when complaint filed in criminal court and criminal court thereby assumes jurisdiction over case
	 In Interest of Vairin M., 2002 WI 96, 255 Wis. 2d 1, 647 N.W.2d 208, 2001 Term WSC-255, at ¶21-33.

	42.398  Other matters
	42.3981  Effect of juvenile court's erroneous belief that it could not commit juvenile to private facility
	 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 287 (Ct. App. 1985): 1984 Term, p. 216, sec. 13.1754.

	42.3982  Convictions obtained in adult court after waiver of juvenile court jurisdiction may be used to establish defendant's repeater status
	 For cases dealing with this subject, see sec. 31.62965.

	42.3983  Purpose of waiver hearing
	 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 303 (1989): 1988 Term, p. 42-4, sec. 42.512.

	42.3984  Juvenile has constitutional right to waiver hearing
	 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 316 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.591.

	42.3985  Although court must give primary weight to child's interests, in waiving juvenile into adult court the court has discretion to consider public's best interests and order waiver even though it has concluded that child's best interests would be served by retaining jurisdiction
	 In Interest of B.B., 166 Wis. 2d 202, 479 N.W.2d 205 (Ct. App. 1991): 1991 Term, p. 42-1, sec. 42.112.

	42.3986  Waiver hearing is not part of delinquency proceeding
	 In Interest of Michael J.L., 174 Wis. 2d 131, 496 N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-8, sec. 42.512.

	42.3987  Waiver petition may be filed after plea if juvenile reaches age eighteen without an adjudication of petition
	 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at ¶11-12.
	 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 106 (Ct. App. 1990): 1990 Term, p. 42-10, sec. 42.5411.

	42.3988  Use of Wis. Stat. § 974.06 to attack juvenile waiver
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 42-8, sec. 42.591.




	42.4  Other Matters Relating To Juvenile Delinquency Proceeding
	42.41  Media Access To Delinquency Proceedings And Records
	 For cases dealing with this subject, see secs. 42.46, 42.91, 46.16, and 46.42.

	42.42  Institution Of Criminal Proceedings After Child Reaches Age Of Majority For Act Committed While Minor
	42.421  General rule: jurisdiction in criminal court cannot be maintained unless prosecution shows delay was not for purpose of avoiding juvenile court jurisdiction
	 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 1998 Term, p. 42-1, sec. 42.423.
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.
	 In Interest of D.W.B., 158 Wis. 2d 398, 462 N.W.2d 520 (1990): 1990 Term, p. 42-12, sec. 42.611.
	 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 303 (1989): 1988 Term, p. 42-5, sec. 42.612.
	 State v. Avery, 80 Wis. 2d 305, 259 N.W.2d 63 (1977): 1977 Term, p. 87, sec. 12.11.
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 (Ct. App. 1989): 1988 Term, p. 42-5, sec. 42.614.
	 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 316 (Ct. App. 1987): 1987 Term, p. 42-6, sec. 42.631.
	 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 (Ct. App. 1981): 1980 Term, p. 147, sec. 13.13.

	42.422  Negligent failure to bring charges while child is minor will not defeat criminal court jurisdiction
	 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 1998 Term, p. 42-1, sec. 42.423.
	 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 303 (1989): 1988 Term, p. 42-5, sec. 42.612.
	 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 (Ct. App. 1989): 1988 Term, p. 42-5, sec. 42.614.

	42.423  Where juvenile delinquency petition has been filed
	 In Interest of D.W.B., 158 Wis. 2d 398, 462 N.W.2d 520 (1990): 1990 Term, p. 42-1, sec. 42.131.
	 State v. Black, 118 Wis. 2d 62, 346 N.W.2d 462 (Ct. App. 1984): 1983 Term, p. 249, sec. 13.1921.

	42.424  Adult court has jurisdiction to hold hearing into question of propriety of bringing charges in adult court after child reached eighteen
	 State v. Montgomery, 148 Wis. 2d 593, 436 N.W.2d 303 (1989): 1988 Term, p. 42-5, sec. 42.613.

	42.425  Neither adult court or juvenile court has jurisdiction to consider waiver of juvenile court jurisdiction when petition filed after defendant reached eighteenth birthday
	 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 316 (Ct. App. 1987): 1987 Term, p. 42-6, sec. 42.631.

	42.426  Adult court has jurisdiction over adult who committed crime when fifteen years of age or younger
	 State v. Annala, 168 Wis. 2d 453, 484 N.W.2d 138 (1992): 1991 Term, p. 12-2, sec. 12.421.
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.
	 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 (Ct. App. 1989): 1988 Term, p. 42-5, sec. 42.614.

	42.427  When evidentiary hearing required on defendant's allegation that state deliberately delayed charging him to avoid juvenile court jurisdiction
	 State v. Velez, 224 Wis. 2d 1, 589 N.W.2d 9 (1999): 1998 Term, p. 42-1, sec. 42.423.
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶20.

	42.428  Defendant waives right to enforce general rule by entry of guilty plea without requesting a Becker hearing
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, sec. 42.424.

	42.429  Failure to comply with general rule is constitutional violation, not matter affecting court's subject-matter jurisdiction
	 State v. Schroeder, 224 Wis. 2d 706, 593 N.W.2d 76 (Ct. App. 1999): 1998 Term, p. 42-6, 42.424.


	42.43  Use Of Contempt Power, Including Incarceration In Secure Detention Facility, For Violation Of Juvenile Dispositional Order
	42.431  Propriety of resort to contempt power to enforce juvenile dispositional order
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 217, sec. 13.191.
	 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 13.1912.
	 In Interest of V.G., 111 Wis. 2d 647, 331 N.W.2d 632 (Ct. App. 1983): 1982 Term, p. 211, sec. 13.1321.

	42.432  Required procedure for exercise of contempt power to enforce juvenile dispositional order
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 217, sec. 13.191.
	 T.J.N. v. Department of Social Services, 141 Wis. 2d 838, 416 N.W.2d 632 (Ct. App. 1987): 1987 Term, p. 42-5, sec. 42.621.
	 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 13.1912.


	42.44  Expunction Of Juvenile Arrest Record When Delinquency Petition Subsequently Dismissed
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 In Interest of E.C., 130 Wis. 2d 376, 387 N.W.2d 72 (1986): 1985 Term, p. 202, sec. 13.191.

	42.45  Differences Between Delinquency And CHIPS Proceedings Do Not Require Becker Hearing
	 For cases dealing with this subject, see sec. 23.631.

	42.46  Confidentiality Of Juvenile Records
	42.461  General principles
	42.4611  In general
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.

	42.4612  Policies underlying confidentiality of juvenile records are not necessarily applicable in other contexts or proceedings
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term, p. 10-55, sec. 10.783.


	42.462  Records of social services agencies
	42.4621  In ordering disclosure of records, juvenile court must exercise discretion
	 Rock County Department of Social Services v. DeLeu, 143 Wis. 2d 508, 422 N.W.2d 142 (Ct. App. 1988): 1987 Term, p. 42-7, sec. 42.641.


	42.463  Records of juvenile court
	 State v. Gustafson, 119 Wis. 2d 676, 350 N.W.2d 653 (1984): 1983 Term, p. 135, sec. 5.994.
	 State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998): 1997 Term, p. 20-10, sec. 20.8541.
	 State v. LaBine, 198 Wis. 2d 291, 542 N.W.2d 797 (Ct. App. 1995): 1995 Term, p. 20-8, sec. 20.8523.
	 State v. Christian, 142 Wis. 2d 742, 419 N.W.2d 319 (Ct. App. 1987): 1987 Term, p. 42-8, sec. 42.65.

	42.464  Records of police agencies
	 State ex rel. Herget v. Circuit Court, 84 Wis. 2d 435, 267 N.W.2d 309 (1978): 1977 Term, p. 87, sec. 12.12.

	42.465  Related matters
	42.4651  Disclosure and/or publication of name or other identifying information of juvenile offender
	 For cases dealing with this subject, see sec. 42.493.

	42.4652  When defendant, in postconviction motion attacking sentence, contends that presentence report contained inaccurate information and submits confidential, sealed juvenile records to support that contention, trial court must review those records in camera before denying motion
	 For cases dealing with this subject, see sec. 9.2394.



	42.47  Venue In Delinquency Proceeding
	 For cases dealing with this subject, see sec. 42.291.

	42.48  Appellate Review Of Juvenile Delinquency Proceeding
	42.481  Public defender's right to be provided with juvenile court record
	 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 154, sec. 10.281.

	42.482  Review of factual determinations
	 In re G.G.D. v. State, 97 Wis. 2d 1, 292 N.W.2d 853 (1980): 1979 Term, p. 166, sec. 12.151.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-3, sec. 42.3311.

	42.483  Review of legal determinations
	42.4831  Determination whether juvenile court has jurisdiction
	 In Interest of Michael J.L., 174 Wis. 2d 131, 496 N.W.2d 758 (Ct. App. 1993): 1992 Term, p. 42-1, sec. 42.1311.


	42.484  Appellate review of waiver decision
	 For cases dealing with this subject, see sec. 42.38.


	42.49  Other Matters
	42.491  Provision according courts of criminal jurisdiction exclusive original jurisdiction over child who is alleged to have violated Wis. Stat. §§ 940.20(1) or 946.43 while placed in a secure correctional facility; "reverse waiver" proceeding
	42.4911  Constitutionality of this provision
	 For cases dealing with this subject, see sec. 42.112.

	42.4912  Burden of proof on question whether criminal court should retain jurisdiction
	 For cases dealing with this subject, see sec. 6.4632.

	42.4913  Propriety of criminal court retention of jurisdiction in particular cases
	 For cases dealing with this subject, see sec. 6.4633.

	42.4914  Appellate review of criminal court's decision to retain jurisdiction
	 For cases dealing with this subject, see sec. 6.4634.


	42.492  Bar on criminal prosecution on same matter after "disposition" in juvenile court
	42.4921  In general
	 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 (Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785.

	42.4922  Does not bar criminal prosecution for criminal conduct considered in extending juvenile disposition or rescinding conditional release
	 State v. Stephens, 201 Wis. 2d 82, 548 N.W.2d 108 (Ct. App. 1996): 1995 Term, p. 29-4, sec. 29.785.


	42.493  Disclosure and/or publication of name or other identifying information of juvenile offender
	 Smith v. Daily Mail Publishing Co., 99 S. Ct. 2667 (1979): 1978 Term, p. 134, sec. 12.74.
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 42.641.

	42.494  Criminal sentence may not be made consecutive to juvenile court disposition
	 For cases dealing with this subject, see sec. 9.4213.

	42.495  Requiring parent to contribute toward expense of post-adjudication services to child
	 In Interest of Julian C.P., 201 Wis. 2d 530, 549 N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, sec. 42.683.



	42.5  General Principles Relating To Juvenile Delinquency Proceeding
	42.51  Constitutionality Of Statutory Provisions Relating To Juvenile Delinquency
	42.511  Provision denying jury trial
	 For cases dealing with this subject, see sec. 42.542.


	42.52  Nature And Purpose Of Juvenile Justice Code And Juvenile Delinquency Proceeding
	42.521  In general
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶36.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.
	 In Interest of Terry T., 2002 WI App 81, 251 Wis. 2d 462, 643 N.W.2d 175, 2001 Term WCA-309, at ¶6.
	 In Interest of David L.W., 213 Wis. 2d 277, 570 N.W.2d 582 (Ct. App. 1997): 1997 Term, p. 42-20, sec. 42.7211.


	42.53  Jurisdiction And Competency Of Juvenile Court
	42.531  Jurisdiction over delinquency proceeding
	42.5311  Failure to comply with time limits does not deprive court of jurisdiction or competency
	 For cases dealing with this subject, see sec. 42.6951.


	42.532  Jurisdiction over juvenile
	42.5321  Failure to comply with time limits does not deprive court of jurisdiction or competency
	 For cases dealing with this subject, see sec. 42.6951.

	42.5322  After dispositional order has expired
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶10.

	42.5323  Jurisdiction over member of Indian tribe in proceeding based on acts committed off-reservation
	42.53231  In general
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.

	42.53232  When juvenile placed in custody off-reservation by tribal court pursuant to agreement with Department of Corrections under which tribal court retains jurisdiction over and custody of all Indian persons affected by tribal court's orders
	 For cases dealing with this subject, see sec. 12.634.


	42.5324  How jurisdiction conferred
	42.53241  Jurisdiction conferred by petition and juvenile's physical appearance
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶23, 26.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶23-25.

	42.53242  Jurisdiction conferred by petition and notice to juvenile that delinquency proceedings have been commenced if notice given by service of petition that complies with statutory requirements
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶27.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶23-28.

	42.53243  Failure to follow statutory requirements for service defeats personal jurisdiction in the absence of physical presence
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶1, 12-27.

	42.53244  Jurisdiction may be acquired by appearance
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶23, 26.

	42.53245  Actual knowledge of pendency of action does not confer jurisdiction
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶27.


	42.5325  State has burden to establish jurisdiction
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶19.


	42.533  Competency to proceed

	42.54  Constitutional Rights Of Juvenile In Juvenile Delinquency Proceeding
	42.541  In general
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.

	42.542  Right to jury trial
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶8.
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶1.

	42.543  Right to counsel
	42.544  Requirement of proof beyond a reasonable doubt
	42.545  Right to advance notice of particular misconduct being charged
	 In Interest of Tawanna H., 223 Wis. 2d 572, 590 N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, sec. 42.6412.

	42.546  Other rights


	42.6  Procedures In Juvenile Delinquency Proceeding
	42.61  Institution Of Proceeding
	42.611  Venue
	 For cases dealing with this subject, see sec. 42.691.

	42.612  Issuance and service of process (i.e., summons or notice)
	42.6121  Requirement that district attorney exercise due diligence in attempting to locate juvenile so that juvenile can be notified that petition has been filed
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶21.

	42.6122  Procedures when summoned or notified person (including juvenile) fail to appear at hearing
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶19.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶18-22.

	42.6123  Effect of failure to follow prescribed procedures for notifying juvenile that delinquency proceeding has been commenced
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶1, 12-27.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶23-28.


	42.613  Other matters

	42.62  Detention; Holding Juvenile In Custody
	42.621  Hearing for juvenile in custody (Wis. Stat. § 938.21)
	42.6211  Court's power to order petition dismissed and to refer matter to intake worker for deferred prosecution (Wis. Stat. § 938.21(7))
	42.62111  District attorney's consent to dismissal and referral not required
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶6.
	 In Interest of Lindsey A.F., 2002 WI App 223, 257 Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, at ¶1-34.

	42.62112  Exercise of power not limited to juveniles in custody
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶11-25.

	42.62113  Exercise of power not limited to custody review hearing
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶11-25.




	42.63  Pre-Petition Procedures
	42.631  Receipt of jurisdictional information; intake inquiry and disposition by intake worker, including referral to district attorney (Wis. Stat. § 938.24)
	42.6311  Required notice to district attorney when deferred prosecution is entered into
	42.63111  Notice not required when court orders deferred prosecution under Wis. Stat. § 938.21(7)
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶33.



	42.632  Deferred prosecution (Wis. Stat. § 938.245)
	42.6321  Termination of deferred prosecution agreement by district attorney's filing of delinquency petition within 20 days of receipt of notice of agreement (Wis. Stat. § 938.245(6)
	42.63211  District attorney has no right to file delinquency petition in order to terminate agreement when court has ordered agreement under Wis. Stat. § 938.21(7)
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶26-34.
	 In Interest of Lindsey A.F., 2002 WI App 223, 257 Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, at ¶1-34.




	42.64  Petition
	42.641  Venue
	 For cases dealing with this subject, see sec. 42.691.

	42.642  Sufficiency of allegations
	42.6421  In general
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶26-27.

	42.6422  Principles that govern sufficiency of criminal complaints govern sufficiency of petition in juvenile court proceeding
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶26.


	42.643  Amendment of petition
	42.6431  In general
	 In Interest of Tawanna H., 223 Wis. 2d 572, 590 N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, sec. 42.6412.

	42.6432  At trial, to conform to proof
	 In Interest of Tawanna H., 223 Wis. 2d 572, 590 N.W.2d 276 (Ct. App. 1998): 1998 Term, p. 42-10, sec. 42.6412.


	42.644  Petition is critical procedure for acquiring personal jurisdiction over juvenile
	42.6441  This is court of appeals' view
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶8, 25.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶23-28.

	42.6442  Supreme court holds that petition is critical, but not sufficient; subsequent compliance with statutory requirements for service is essential to confer personal jurisdiction absent physical appearance
	 For cases dealing with this subject, see sec. 42.53243.


	42.645  Issuance of summons or notice after filing of petition
	 For cases dealing with this subject, see sec. 42.612.


	42.65  Prehearing Procedures
	42.651  Discovery
	42.652  Juvenile's incompetency
	42.653  Mental status examination
	42.654  Other procedures

	42.66  Adjudication (Fact-Finding) Hearing
	42.661  Purpose of hearing
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.261.

	42.662  Juvenile has no right to jury trial
	 For cases dealing with this subject, see sec. 42.542.

	42.663  Amendment of petition at hearing to conform to the proof
	 For cases dealing with this subject, see sec. 42.6432.


	42.67  Responsibility Hearing
	42.68  Dispositional Hearing
	 For cases dealing with this subject, see sec. 42.7.

	42.69  Other Matters
	42.691  Venue
	42.6911  In general
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.6912  Determining venue
	42.69121  Where juvenile "resides" refers to domicile
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.69122  Juvenile's residence (i.e., domicile) or presence to be determined at time of filing of petition
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.


	42.6913  Burden of proof on question of venue
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.6914  Effect of insufficiency of proof of venue
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.

	42.6915  Waiver of venue issue
	 In Interest of Corey J.G., 215 Wis. 2d 395, 572 N.W.2d 845 (1998): 1997 Term, p. 42-4, sec. 42.2911.


	42.692  Consent decree
	42.6921  In general
	 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at ¶7.

	42.6922  Court may not vacate consent decree and continue proceedings to conclusion after consent decree has expired
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶63-67.
	 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at ¶1.


	42.693  Delays, continuances and extensions
	42.6931  Failure to comply with time limits does not deprive court of jurisdiction or competency
	 For cases dealing with this subject, see sec. 42.6951.

	42.6932  Exclusion of periods from time computations
	42.69321  Period attributable to court congestion or scheduling
	 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at ¶13.


	42.6933  Waiver of failure to comply with time limit by failure to object
	 For cases dealing with this subject, see sec. 42.6952.


	42.694  Court's power to order petition dismissed and to refer matter to intake worker for deferred prosecution (Wis. Stat. § 938.21(7))
	 For cases dealing with this subject, see sec. 42.6211.

	42.695  Failure to comply with time limits
	42.6951  Failure to comply with time limits does not deprive court of jurisdiction or competency
	42.69511  In general
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶36, 60-66.
	 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at ¶11.

	42.69512  For purposes of this rule, "time limits" does not include expiration of dispositional order
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶56, 61-66.


	42.6952  Waiver of failure to comply with time limit by failure to object
	42.69521  In general
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶36, 47, 55-59.
	 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at ¶15.

	42.69522  Cannot waive expiration of dispositional order
	 For cases dealing with this subject, see sec. 42.762.





	42.7  Disposition In Juvenile Delinquency Proceeding
	42.71  Making Initial Disposition
	42.711  General principles governing determination of initial disposition
	42.7111  In general
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶12-14.

	42.7112  Court's reasons for imposing particular disposition must appear in record
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶12-13.

	42.7113  Court not required to set forth specific reasons for each component of disposition
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶12-14.


	42.712  One-year limitation on dispositional order
	42.7121  When portion of dispositional order calling for confinement in secured correctional facility has been stayed, one-year limitation is not triggered until stay lifted
	 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶1-16.


	42.713  Imposing sex offender reporting requirement
	 For cases dealing with this subject, see sec. 42.963.

	42.714  Lifting stay of dispositional order
	42.7141  In general
	 In Interest of Andrew J.K., 2006 WI App 126, 293 Wis. 2d 739, 718 N.W.2d 229, at ¶21-27.

	42.7142  Juvenile's avoiding lifting of stay by agreeing to disposition not authorized by juvenile justice code
	 In Interest of Andrew J.K., 2006 WI App 126, 293 Wis. 2d 739, 718 N.W.2d 229, at ¶14-20.



	42.72  Particular Dispositions
	42.721  Placement in serious juvenile offender program
	42.7211  Offenses that juvenile must have committed to be eligible for placement in program
	 In Interest of David L.W., 213 Wis. 2d 277, 570 N.W.2d 582 (Ct. App. 1997): 1997 Term, p. 42-20, sec. 42.7211.

	42.7212  Placement in this program can only occur at original disposition; court has no authority, on motion to extend supervision or change placement, to order juvenile's placement in this program
	 State v. Tremaine Y., 2005 WI App 56, 279 Wis. 2d 448, 694 N.W.2d 462, at ¶11.
	 In Interest of Terry T., 2002 WI App 81, 251 Wis. 2d 462, 643 N.W.2d 175, 2001 Term WCA-309, at ¶1-17.


	42.722  Restitution
	42.7221  In general
	 In Interest of Anthony D., 2006 WI App 218, 296 Wis. 2d 771, 723 N.W.2d 775, at ¶1-12.

	42.7222  Cannot exceed amount juvenile can pay during period of supervision
	 In Interest of Anthony D., 2006 WI App 218, 296 Wis. 2d 771, 723 N.W.2d 775, at ¶1-12.

	42.7223  Conversion of restitution order to to civil judgment
	42.72231  Only unpaid amount of restitution, not unpaid amount of damage, may be converted to civil judgment
	 In Interest of Anthony D., 2006 WI App 218, 296 Wis. 2d 771, 723 N.W.2d 775, at ¶12.



	42.723  Transfer of custody
	42.724  Secure detention
	42.7241  In general
	42.7242  Court may stay execution of secure detention
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶7-11.

	42.7243  Juvenile's entitlement to credit for time previously spent in secure detention if time was in connection with course of conduct for which detention was imposed
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶15-16.


	42.725  Other disposition

	42.73  Stay of dispositional order; lifting stay of dispositional order
	42.731  Stay of dispositional order
	42.7311  In general
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶7.
	 In Interest of Andrew J.K., 2006 WI App 126, 293 Wis. 2d 739, 718 N.W.2d 229, at ¶14-20.

	42.7312  Stay of dispositional order under Wis. Stat. § 938.34(16) does not trigger one-year limitation of Wis. Stat. § 938.355(4) until stay is lifted
	 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶1-16.

	42.7313  May court stay condition of dispositional order?
	42.73131  Court of appeals' answer: no
	 In Interest of Daniel T., 2003 WI App 200, 266 Wis. 2d 1032, 670 N.W.2d 95, at ¶10.

	42.73132  Supreme court's answer: yes
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶11-41.


	42.7314  Court may stay entire order or just portion of order
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶7.



	42.74  Appropriateness Of Disposition In Particular Case
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶1-14.

	42.75  Enforcement Of Dispositional Order; Imposition Of Sanctions For Violation Of Conditions Of Dispositional Order
	42.751  In general
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶9-11.

	42.752  Sanctions provided by Wis. Stat. § 938.355 are not exclusive
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶9-11.

	42.753  Court may stay all or portion of dispositional order and then impose stayed order when dispositional order violated
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶9-11.


	42.76  Change In Placement; Revision Or Extension Of Dispositional Order
	42.761  Change in placement
	42.7611  Court has no authority, on motion to change placement, to order juvenile's placement in serious juvenile offender program
	 For cases dealing with this subject, see sec. 42.7212.


	42.762  Revision of dispositional order
	42.7621  When dispositional order is revised to include a different dispositional alternative (e.g., confinement in a secured correctional facility) and a stay of that alternative, one-year limitation on dispositional order is not triggered until stay is lifted
	 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶1-16.


	42.763  Extension of dispositional order
	42.7631  Temporary extension of order for thirty days
	42.76311  Cannot grant 30-day extension of dispositional order after dispositional order expires
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶1-75.

	42.76312  Temporary extension order cannot be granted by implication or inference or nunc pro tunc
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶40-45.


	42.7632  Court has no authority, on motion to extend dispositional order, to order juvenile's placement in serious juvenile offender program
	 For cases dealing with this subject, see sec. 42.7212.

	42.7633  Cannot extend "original dispositional order" that expires after juvenile is 17 years of age
	42.76331  In general
	 In Interest of Terry T., 2003 WI App 21, 259 Wis. 2d 339, 657 N.W.2d 97, 2002 Term WCA-235, at ¶1-13.

	42.76332  For purposes of this prohibition, first order placing juvenile in secure correctional facility is "original dispositional order"
	 In Interest of Terry T., 2003 WI App 21, 259 Wis. 2d 339, 657 N.W.2d 97, 2002 Term WCA-235, at ¶1-13.




	42.77  Expiration of dispositional order
	42.771  Effect of in general
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶46, 48-54, 74.

	42.772  Expiration of dispositional order cannot be waived
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶47, 55-75.

	42.773  Temporary 30-day extension of dispositional order cannot be granted after dispositional order expires
	 For cases dealing with this subject, see sec. 42.75311.


	42.78  Revocation Of Supervision
	42.79  Appellate Challenge To Disposition
	42.791  In general
	 In Interest of Richard J.D., 2006 WI App 242, 297 Wis. 2d 20, 724 N.W.2d 665, at ¶5.

	42.792  Effect of defendant's absconding from residential treatment center in which he has been placed; dismissal of appeal when defendant absconds from residential treatment center in which he was placed
	 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-12, sec. 42.712.

	42.793  Appeal may not be pursued without juvenile's consent and authorization
	 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-13, sec. 42.713.



	42.8  Waiver Of Juvenile Court Jurisdiction; Original Adult Court Jurisdiction; Transfer Of Jurisdiction From Adult To Juvenile Court
	42.81  Waiver Of Juvenile Court Jurisdiction
	42.811  When waiver authorized
	42.8111  Juvenile who committed offense at age 14 for which he could not have been waived into adult court and who absconds after denying charges but before dispositional hearing, and who returns to court after reaching age 17, may be waived into adult court
	 In Interest of Pablo R., 2000 WI App 242, 239 Wis. 2d 479, 620 N.W.2d 423, 2000 Term WCA-105, at ¶1-17.

	42.8112  Fourteen-year-old child charged with kidnapping
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶23.


	42.812  Two requirements for waiver: presence of criteria for waiver and prosecutive merit
	42.8121  In general
	42.8122  Criteria for waiver
	42.81221  In general
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.

	42.81222  Factors to be considered
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.


	42.8123  Prosecutive merit

	42.813  Waiver petition
	42.8131  Timeliness of petition
	42.81311  Petition may be filed after plea if juvenile absconds and reaches age 17 without adjudication of delinquency petition
	 For cases dealing with this subject, see sec. 42.8111.



	42.814  Procedures and requirements in finding grounds for waiver and prosecutive merit
	42.8141  Trial court's duty to set forth reasons for waiver
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.


	42.815  Discovery in waiver proceeding
	42.816  Waiver of right to contest waiver
	42.817  Appellate review of waiver decision
	42.8171  Appealability of order waiving jurisdiction by permissive appeal
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶15.

	42.8172  Standard of review
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.


	42.818  Other matters
	42.8181  Delay in filing waiver petition until juvenile is older, thus making it more likely that waiver will be ordered
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶11.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶29-30.

	42.8182  Limitations on charges brought in criminal court after juvenile court waives jurisdiction
	42.81821  In general
	 State v. Davis, 2005 WI App 98, 281 Wis. 2d 118, 698 N.W.2d 823, at ¶23.




	42.82  Original Adult Court Jurisdiction
	42.821  In general
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.

	42.822  Imposing juvenile disposition in case where adult court had original jurisdiction over juvenile
	 For cases dealing with this subject, see sec. 9.49989.


	42.83  Transfer Of Jurisdiction From Adult To Juvenile Court ("Reverse Waiver" Proceeding)
	 For cases dealing with this subject, see sec. 6.463.


	42.9  Other Matters Relating To Juvenile Delinquency Proceeding
	42.91  Media Access To Delinquency Proceeding And Records
	 For cases dealing with this subject, see secs. 42.46, 42.93, 46.16, and 46.42.

	42.92  Institution Of Criminal Proceedings After Child Reaches Age Of Majority For Act Committed While Minor
	 For cases dealing with this subject under the Children's Code (chapter 48, Stats), see sec. 42.42.
	42.921  General rule: jurisdiction in criminal court cannot be maintained unless prosecution shows delay was not for purpose of avoiding juvenile court jurisdiction
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶11.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶29-30.
	 For cases dealing with this subject under the Children's Code, see sec. 42.421.

	42.922  Negligent failure to bring charges while child is minor will not defeat criminal court jurisdiction
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶11.
	 State v. Aufderhaar, 2004 WI App 208, 277 Wis. 2d 173, 689 N.W.2d 674, at ¶29-30.
	 For cases dealing with this subject under the Children's Code, see sec. 42.422.

	42.923  Intentional attempt to avoid juvenile court jurisdiction disproved where child's post-minority conduct serves as catalyst for filing waiver petition 
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶11.

	42.924  When evidentiary hearing required on defendant's allegation that state deliberately delayed charging him to avoid juvenile court jurisdiction
	 State v. Howell, 2006 WI App 182, 296 Wis. 2d 380, 722 N.W.2d 567, at ¶20.


	42.93  Confidentiality Of Juvenile Records
	42.931  In general
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term. p. 10-55, sec. 10.783.

	42.932  Policies underlying confidentiality of juvenile records are not necessarily applicable in other contexts or proceedings
	 State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998): 1998 Term. p. 10-55, sec. 10.783.

	42.933  When defendant, in postconviction motion attacking sentence, contends that presentence report contained inaccurate information and submits confidential, sealed juvenile records to support that contention, trial court must review those records in camera before denying motion
	 For cases dealing with this subject, see sec. 9.2394.


	42.94  Expunction Of Juvenile Records
	42.941  In general
	 In Interest of Jason J.C., 216 Wis. 2d 12, 573 N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, sec. 42.942.

	42.942  Applicability of expungement provision to violations committed prior to effective date of Juvenile Justice Code
	 In Interest of Jason J.C., 216 Wis. 2d 12, 573 N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, sec. 42.942.


	42.95  Appellate Review Of Juvenile Delinquency Proceeding
	42.951  Mootness of appeal
	42.9511  In general
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶10-11.

	42.9512  Effect of expiration of dispositional order
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶10-11.


	42.952  Appropriate remedy
	42.9521  When dispositional order has expired
	 In Interest of Stephen T., 2002 WI App 3, 250 Wis. 2d 26, 643 N.W.2d 151, 2001 Term WCA-195, at ¶22-23.


	42.953  Appellate review of waiver decision
	 For cases dealing with this subject, see sec. 42.817.


	42.96  Other Matters
	42.961  Applicability of provisions of Juvenile Justice Code
	42.9611  In general
	 In Interest of Jason J.C., 216 Wis. 2d 12, 573 N.W.2d 564 (Ct. App. 1997): 1997 Term, 42-21, sec. 42.942.

	42.9612  Provision relating to expungement of juvenile record
	 For cases dealing with this subject, see sec. 42.942.


	42.962  History of Juvenile Justice Code
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.

	42.963  Sex offender reporting requirements
	42.9631  In general
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶1-32.

	42.9632  Constitutionality of requirements
	42.96321  In general
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶1-29.

	42.96322  Consistency with right to jury trial
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶8-16.

	42.96323  Consistency with procedural due process
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶8-16.

	42.96324  Consistency with substantive due process
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶17-22.

	42.96325  Consistency with equal protection
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶23-29.


	42.9633  May court stay requirement?
	42.96331  Court of appeals' answer: no
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶1-9.
	 In Interest of Daniel T., 2003 WI App 200, 266 Wis. 2d 1032, 670 N.W.2d 95, at ¶1-9.

	42.96332  Supreme court's answer: yes
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶11-41.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶16, 30-31.


	42.9634  Exercise of discretion whether to stay requirement
	42.96341  In general
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶42-51.

	42.96342  Factors to be considered in exercising discretion
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶50.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶10-13.

	42.96343  Burden and standard of proof when juvenile moves court to stay requirement
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶51.


	42.9635  Requirements are not criminal penalty
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶9-15.



	42.97  Related Matters
	42.971  Admissibility of juvenile court records and proceedings in criminal prosecution
	 For cases dealing with this subject, see sec. 20.8541.

	42.972  Admissibility in criminal prosecution of admission in CHIPS proceeding
	 For cases dealing with this subject, see sec. 20.8547.

	42.973  Counsel may not act on juvenile's behalf without juvenile's consent and authorization
	 In Interest of Lamontae D. M., 223 Wis. 2d 503, 589 N.W.2d 415 (Ct. App. 1998): 1998 Term, p. 42-14, sec. 42.941.




	Chapter 43  Extraordinary and Supervisory Writs
	43.1  Extraordinary And Supervisory Relief In General
	43.11  Power To Grant In General
	 State ex rel. DiSalvo v. Washington County Court, 79 Wis. 2d 27, 255 N.W.2d 459 (1977): 1977 Term, p. 87, sec. 12.21.

	43.12  Prerequisites To Granting
	43.121  In general
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶17.
	 State ex rel. Warrington v. Circuit Court for Shawano County, 100 Wis. 2d 726, 303 N.W.2d 590 (1981): 1980 Term, p. 111, sec. 10.131.
	 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 9.1222.
	 State ex rel. Dressler v. Circuit Court, 163 Wis. 2d 622, 472 N.W.2d 532 (Ct. App. 1991): 1991 Term, p. 6-29, sec. 6.952.

	43.122  Absence of available alternative remedies
	 Clinton v. Goldsmith, 119 S. Ct. 1538 (1999): 1998 Term, p. 47-16, sec. 47.8961.


	43.13  Proper Parties To Action For Extraordinary Or Supervisory Relief
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.

	43.14  Other Matters
	43.141  Treating writ applied for, which is inappropriate remedy for wrong sought to be remedied, as writ that is appropriate remedy for wrong
	43.1411  In general
	 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, sec. 9.49941.
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.
	 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 41-1, sec. 41.262.
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.

	43.1412  This treatment not appropriate when litigant represented by counsel
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec.. 41.5211.


	43.142  When party mislabels pleading as petition for extraordinary and supervisory relief, court should look to substance rather than label in determining if petitioner entitled to relief
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.

	43.143  Scope of jurisdiction and authority of federal courts to grant extraordinary relief under Federal All Writs Act
	 Clinton v. Goldsmith, 119 S. Ct. 1538 (1999): 1998 Term, p. 47-16, sec. 47.8961.

	43.144  Court of appeals' supervisory jurisdiction
	43.1441  In general
	 For cases dealing with this subject, see sec. 11.141.

	43.1442  Has authority to issue supervisory writ over action of judge in John Doe proceeding
	 For cases dealing with this subject, see sec. 4.2922.

	43.1443  Has authority ot issue supervisory writ over action of judge determining whether to permit filing of complaint under Wis. Stat. § 968.02(3)
	 For cases dealing with this subject, see sec. 6.11233.




	43.2  Prohibition
	43.21  Nature And Scope Of Writ In General
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶15-16.
	 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 262 N.W.2d 773 (1978): 1977 Term, p. 87, sec. 12.221.

	43.22  Situations In Which This Writ Is Appropriate Remedy
	43.221  Testing whether offense is misdemeanor or felony
	 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 167, sec. 12.231.

	43.222  Review of denial of substitution of judge
	 State ex rel. Tessmer v. Circuit Court, 123 Wis. 2d 439, 367 N.W.2d 235 (Ct. App. 1985): 1984 Term, p. 51, sec. 2.812.

	43.223  To challenge manner in which John Doe proceeding is being conducted
	 For cases dealing with this subject, see sec. 4.29313.

	43.224  Other situations
	 State ex rel. Storer Broadcasting Co. v. Gorenstein, 131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 1985 Term, p. 202, sec. 13.221.
	 State v. Hoffman, 106 Wis. 2d 185, 316 N.W.2d 143 (Ct. App. 1982): 1981 Term, p. 21, sec. 2.113.


	43.23  Proper Parties To Action
	 State ex rel. McDonald v. Circuit Court, 95 Wis. 2d 423, 290 N.W.2d 559 (Ct. App. 1980): 1979 Term, p. 167, sec. 12.232.

	43.24  Prerequisites To Granting Of Writ
	43.241  In general
	 State ex rel. Lynch v. County Court, 82 Wis. 2d 454, 262 N.W.2d 773 (1978): 1977 Term, p. 87. secs. 12.2221, 12.2222, and 12.2223.
	 State ex rel. DiSalvo v. Washington County Court, 79 Wis. 2d 27, 255 N.W.2d 459 (1977): 1977 Term, p. 87, secs. 12.2222 and 12.2223.
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 42.641.

	43.242  No other adequate remedy at law; writ not available where other adequate remedies at law exist
	 Individual Subpoenaed v. Mac Davis, 2005 WI 70, 281 Wis. 2d 431, 697 N.W.2d 803, at ¶15.


	43.25  Procedures
	43.26  Appellate Review Of Disposition
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 42.641.

	43.27  Other Matters

	43.3  Mandamus
	43.31  Nature And Scope Of Writ In General
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶10.
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶27.
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶5.

	43.32  Situations In Which This Writ Is Appropriate Remedy
	43.321  In general
	 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 N.W.2d 899 (1982): 1982 Term, p. 219, sec. 13.251.
	 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 N.W.2d 179 (1979): 1978 Term, p. 131, sec. 12.222.
	 State ex rel. Morke v. Wisconsin Parole Board, 148 Wis. 2d 250, 434 N.W.2d 824 (Ct. App. 1988): 1988 Term, p. 43-1, sec. 43.32.
	 State ex rel. Storer Broadcasting Co. v. Gorenstein, 131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 1985 Term, p. 202, sec. 13.231.
	 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 218, sec. 13.232.

	43.322  Review of trial court's decision to deny complainant's petition for a John Doe proceeding, or decision to deny issuance of complaint after hearing, without examining complainant and/or his or her witnesses
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶9-10.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.

	43.323  Wisconsin prisoner, who is serving Wisconsin sentence out-of-state, seeking credit against sentence under law of state in which he is incarcerated
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶3.

	43.324  When department fails to conduct required reexamination in ch. 980 proceeding
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶27-60.


	43.33  Proper Parties To Action
	43.34  Prerequisites To Granting Of Writ
	 Helstoski v. Meanor, 99 S. Ct. 2445 (1979): 1978 Term, p. 130, sec. 12.221.
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶10.
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶5.
	 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 9-1, sec. 9.1222.
	 State ex rel. Morke v. Wisconsin Parole Board, 148 Wis. 2d 250, 434 N.W.2d 824 (Ct. App. 1988): 1988 Term, p. 43-1, sec. 43.32.
	 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 218, sec. 13.232.

	43.35  Procedures
	43.351  Motion to quash
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶6.


	43.36  Appellate Review Of Disposition
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶9.
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶6.

	43.37  Other Matters

	43.4  Certiorari
	43.41  Nature And Scope Of Writ In General
	43.411  In general
	 Drow v. Schwartz, 225 Wis. 2d 362, 592 N.W.2d 623 (1999): 1998 Term, p. 41-6, sec. 41.521.
	 State ex rel. Purifoy v. Malone, 2002 WI App 151, 256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-424, at ¶13.
	 State ex rel. Kaminski v. Schwarz, 2000 WI App 159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term WCA-23, at ¶7.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.
	 Coleman v. Percy, 86 Wis. 2d 336, 272 N.W.2d 118 (Ct. App. 1978): 1978 Term, p. 130, sec. 12.21.

	43.412  Writ is civil in nature
	 State v. Bush, 2004 WI App 193, 276 Wis. 2d 806, 688 N.W.2d 752, at ¶12, 13.


	43.42  Situations In Which This Writ Is Appropriate Remedy
	43.421  In general
	 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 517 N.W.2d 449 (1994): 1993 Term, p. 43-1, sec. 43.421.
	 State ex rel. Department of Health and Social Services v. Circuit Court, 84 Wis. 2d 707, 267 N.W.2d 373 (1978): 1977 Term, p. 88, sec. 12.23.
	 State v. Bridges, 195 Wis. 2d 254, 536 N.W.2d 153 (Ct. App. 1995): 1995 Term, p. 9-17, sec. 9.4933.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.

	43.422  Review of parole denial decision
	 For cases dealing with this subject, see sec. 41.511.

	43.423  Review of probation or parole revocation decision
	 For cases dealing with this subject, see sec. 41.5221.

	43.424  Challenge to department's calculation of mandatory release date
	 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 517 N.W.2d 449 (1994): 1993 Term, p. 43-1, sec. 43.421.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.

	43.425  Review of warden's refusal to correct defendant's presentence report
	 State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App. 1994): 1994 Term, p. 9-1, sec. 9.1224.

	43.426  Review of decision to terminate intensive sanctions and return defendant to prison
	 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, sec. 9.49941.

	43.427  Review of decisions relating to parole recission
	 State ex rel. Purifoy v. Malone, 2002 WI App 151, 256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-424, at ¶6-8.

	43.428  Does not reach question whether judicial proceeding unjustifiably delayed
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.


	43.43  Proper Parties To Action
	43.44  Prerequisites To Granting Of Writ
	 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 41-1, sec. 41.262.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.

	43.45  Procedures
	43.451  In general
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.

	43.452  Time limit for seeking this writ, i.e., for filing petition for writ
	43.4521  In general
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.
	 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-227, at ¶4.
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.

	43.4522  In case of prisoner subject to Prisoner Litigation Reform Act
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.
	 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-227, at ¶6.

	43.4523  Calculating time for initiating review
	43.45231  In general
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.

	43.45232  Tolling running of time from date petition is placed in institution's mailbox for forwarding to circuit court
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶36.
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶14-23.
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶25.

	43.45233  Tolling running of time from date petitioner subject to Prisoner Litigation Reform Act requests necessary DOJ certification until certification received
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶36.
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶13-32.

	43.45234  Tolling running of time from date petitioner's attorney promised petitioner that petition would be filed
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶32-38, 45.



	43.453  Indigent's right to waiver of payment of court fees or costs
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶14.

	43.454  Making copies of necessary papers for prisoners
	 State ex rel. Locklear v. Schwarz, 2001 WI App 74, 242 Wis. 2d 327, 629 N.W.2d 30, 2000 Term WCA-247, at ¶33-39.


	43.46  Appellate Review Of Disposition
	 State ex rel. Gendrich v. Litscher, 2001 WI App 163, 246 Wis. 2d 826, 632 N.W.2d 878, 2001 Term WCA-21, at ¶12.
	 State ex rel. Macemon v. McReynolds, 208 Wis. 2d 594, 561 N.W.2d 779 (Ct. App. 1997): 1996 Term, p. 41-1, sec. 41.262.

	43.47  Other Matters
	43.471  Applicability of Prisoner Litigation Reform Act to certiorari proceeding
	43.4711  In general
	43.4712  When challenge made to revocation of probation
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.
	 State ex rel. Saffold v. Schwarz, 2001 WI App 56, 241 Wis. 2d 253, 625 N.W.2d 333, 2000 Term WCA-227, at ¶6.


	43.472  Review by statutory certiorari has different characteristics then review by common law certiorari because former is of right while latter is discretionary
	 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, at ¶15.



	43.5  Habeas Corpus
	43.51  Nature And Scope Of Writ In General
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶18.
	43.511  General principles
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶22.
	 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, at ¶11.
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335.
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 654 N.W.2d 12, 2002 Term WCA-160, at ¶8-9.
	 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-1, sec. 43.51.
	 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, sec. 41.323.
	 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, sec. 9.49941.
	 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, sec. 43.5522.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 35.4141.
	 State ex rel. Wohlfahrt v. Bodette, 95 Wis. 2d 130, 289 N.W.2d 366 (Ct. App. 1980): 1979 Term, p. 167, sec. 12.211.
	 State ex rel. Kelley v. Posner, 91 Wis. 2d 301, 282 N.W.2d 633 (Ct. App. 1979): 1979 Term, p. 167, sec. 12.211.

	43.512  Distinction between statutory habeas corpus and common law habeas corpus
	 State ex rel. Pharm v. Bartow, 2005 WI App 215, 287 Wis. 2d 663, 706 N.W.2d 693, at ¶12.


	43.52  Situations In Which This Writ Is And Is Not Appropriate Remedy
	43.521  In general
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶18.
	 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, at ¶11.
	 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 6.4811.
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	43.522  Challenge to adequacy of representation
	43.5221  On appeal
	 For cases dealing with this subject, see sec. 25.2611.

	43.5222  Based on failure to file petition for supreme court review of court of appeals' decision
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.

	43.5223  In probation revocation proceeding
	43.52231  In general
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13. sec. 41.5211.
	 State v. Ramey, 121 Wis. 2d 177, 359 N.W.2d 402 (Ct. App. 1984): 1984 Term, p. 180, sec. 11.5112.

	43.52232  When defendant raises this challenge in habeas corpus proceeding, he is subject to provisions of Prisoner Litigation Reform Act
	 For cases dealing with this subject, see sec. 43.58922.


	43.5224  Challenge to counsel's failure to file appeal
	 For cases dealing with this subject, see sec. 25.2613.


	43.523  Challenge to existence of crime of which defendant convicted
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 35.4141.

	43.524  Challenge to subject-matter jurisdiction of court
	43.5241  In general
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.

	43.5242  When defendant is challenging probation revocation order
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.


	43.525  Challenge to criminal complaint
	 For cases dealing with this subject, see sec. 6.1822.

	43.526  Challenge to sufficiency of evidence for bindover
	 For cases dealing with this subject, see sec. 6.4811.

	43.527  Challenge to probation revocation
	43.5271  In general
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.

	43.5272  When defendant challenging subject matter jurisdiction of trial court to convict him of underlying offense
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.

	43.5273  When defendant challenging adequacy of representation in revocation proceeding
	 For cases dealing with this subject, see sec. 43.5223.

	43.5274  Challenge to failure to make competency determination in probation or parole revocation proceeding
	 State ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997): 1996 Term, p. 41-3, sec. 41.3129.


	43.528  Other situations
	43.5281  Challenge to counsel's failure to file appeal
	 For cases dealing with this subject, see sec. 25.2613.

	43.5282  Where claim is one petitioner could have raised during prior appeal, but failed to do so, and offers no valid reason to excuse that failure
	 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 654 N.W.2d 12, 2002 Term WCA-160, at ¶9-10.

	43.5283  Where claim was previously litigated in prior appeal or motion after verdict
	 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 654 N.W.2d 12, 2002 Term WCA-160, at ¶9.

	43.5284  When department fails to conduct required reexamination in ch. 980 proceeding
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶22-60.


	43.529  Other situations (cont'd)
	43.5291  Challenge to improperly enhanced sentence
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.

	43.5292  Challenge to termination of intensive sanctions and return to prison
	 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, sec. 9.49941.

	43.5293  Claim of denial of right to petition for supreme court review of court of appeals' decision because of clerical error by court of appeals
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.

	43.5294  Defendant's attempt to secure refund from state of restitution improperly collected from him
	 State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.2d 17 (Ct. App. 1998): 1998 Term, p. 9-27, sec. 9.4874.

	43.5295  Claim of failure to comply with time limits on competency evaluation
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335.

	43.5296  Case in which petitioner's claim turns on question of statutory interpretation
	 For cases dealing with this subject, see sec. 43.5893.

	43.5297  Challenge to allegedly unlawful failure to release defendant after parole commission has waived minimum service of sentence requirements pursuant to Wis. Stat. § 304.06(1m)
	 State ex rel. Purifoy v. Malone, 2002 WI App 151, 256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-424, at ¶7.
	 State ex rel. Szymanski v. Gamble, 2001 WI App 118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term WCA-311, at ¶6-8.

	43.5298  Review of decisions relating to parole recission
	 State ex rel. Purifoy v. Malone, 2002 WI App 151, 256 Wis. 2d 98, 648 N.W.2d 1, 2001 Term WCA-424, at ¶6-8.

	43.5299  Other situations
	 State ex rel. Zdanczewicz v. Snyder, 131 Wis. 2d 147, 388 N.W.2d 612 (1986): 1985 Term, p. 202, sec. 13.241.
	 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 N.W.2d 899 (1982): 1982 Term, p. 219, sec. 13.251.
	 State v. Walberg, 109 Wis. 2d 96, 325 N.W.2d 687 (1982): 1982 Term, p. 219, sec. 13.251.
	 State ex rel. Clifton v. Young, 133 Wis. 2d 193, 394 N.W.2d 769 (Ct. App. 1986): 1986 Term, p. 216, sec. 11.361.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.
	 State v. Johnson, 101 Wis. 2d 698, 305 N.W.2d 188 (Ct. App. 1981): 1980 Term, p. 87, sec. 7.21.



	43.53  Proper Parties To Action
	43.531  Who may bring
	 State v. Schill, 93 Wis. 2d 361, 286 N.W.2d 836 (1980): 1979 Term, p. 167, sec. 12.212.
	 State ex rel. Wohlfahrt v. Bodette, 95 Wis. 2d 130, 289 N.W.2d 366 (Ct. App. 1980): 1979 Term, p. 167, sec. 12.212.
	 State ex rel. Kelley v. Posner, 91 Wis. 2d 301, 282 N.W.2d 633 (Ct. App. 1979): 1979 Term, p. 167, sec. 12.212.

	43.532  Against whom may be brought
	 State ex rel. Kelley v. Posner, 91 Wis. 2d 301, 282 N.W.2d 633 (Ct. App. 1979): 1979 Term, p. 167, sec. 12.213.


	43.54  Prerequisites To Granting Of Writ
	43.541  In general
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶23.
	 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, at ¶12.
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.
	 State ex rel. Dowe v. Circuit Court, 184 Wis. 2d 724, 516 N.W.2d 714 (1994): 1993 Term, p. 6-13, sec. 6.4811.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶5.
	 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 654 N.W.2d 12, 2002 Term WCA-160, at ¶8.
	 State ex rel. Dowe v. Circuit Court, 178 Wis. 2d 198, 503 N.W.2d 18 (Ct. App. 1993): 1993 Term, p. 6-15, sec. 6.4811.

	43.542  Doctrine of laches applies; resort to writ must be promptly made
	43.5421  In general
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶19-38.
	 State v. Evans, 2004 WI 84, 273 Wis. 2d 192, 682 N.W.2d 784, at ¶35.
	 State ex rel. Panama v. Hepp, 2008 WI App 146, 314 Wis. 2d 112, 758 N.W.2d 806, at ¶19.
	 State ex rel. Santana v. Endicott, 2005 WI App 13, 288 Wis. 2d 707, 709 N.W.2d 515, at ¶9.
	 State ex rel. Ford v. Holm, 2004 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, at ¶37.
	 State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997): 1996 Term, p. 25-16, sec. 25.2613.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.

	43.5422  Test for laches
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶19-29.

	43.5423  Burden of proof on question of laches
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶25, 38.

	43.5424  If defense of laches proved, court still has discretion whether to apply it
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶17.


	43.543  No other adequate remedy at law; writ not available where other adequate remedies at law exist
	43.5431  In general
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶23-34.
	 State ex rel. Haas v. McReynolds, 2002 WI 43, 252 Wis. 2d 133, 643 N.W.2d 771, 2001 Term WSC-73, at ¶12-20.
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-6, sec. 43.511.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶5-6.
	 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 654 N.W.2d 12, 2002 Term WCA-160, at ¶8-10.
	 State ex rel. Szymanski v. Gamble, 2001 WI App 118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term WCA-311, at ¶6.
	 State ex rel. Reddin v. Galster, 215 Wis. 2d 179, 572 N.W.2d 505 (Ct. App. 1997): 1997 Term, p. 41-13, sec. 41.5211.

	43.5432  Motion under § 974.06 is adequate remedy to challenge criminal conviction, so defendant challenging conviction has adequate remedy available, rendering habeas corpus unavailable
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶6.
	 For cases dealing with the replacement of habeas corpus with § 974.06 as means of attacking criminal conviction, see sec. 43.5894.



	43.55  Procedures
	43.551  Venue of proceeding
	43.5511  When plaintiff seeks relief from judgment of conviction or sentence
	 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 Wis. 2d 749, 728 N.W.2d 1, at ¶12.
	 State ex rel. West v. Bartow, 2002 WI App 42, 250 Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, at ¶5-6.

	43.5512  When plaintiff seeks relief from other restraint on liberty
	43.55121  In general
	 State ex rel. West v. Bartow, 2002 WI App 42, 250 Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, at ¶5-6.

	43.55122  Restraint imposed by chap. 980 commitment
	 State ex rel. West v. Bartow, 2002 WI App 42, 250 Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, at ¶1-11.


	43.5513  Discretionary change of venue under Wis. Stat. § 801.52
	43.55131  In general
	 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 Wis. 2d 749, 728 N.W.2d 1, at ¶12.
	 State ex rel. West v. Bartow, 2002 WI App 42, 250 Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, at ¶7-11.

	43.55132  When restraint imposed by chap. 980 commitment
	 State ex rel. West v. Bartow, 2002 WI App 42, 250 Wis. 2d 740, 642 N.W.2d 233, 2001 Term WCA-253, at ¶7-11.



	43.552  Petition
	43.5521  Contents of
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶18.
	 State ex rel. Santana v. Endicott, 2005 WI App 13, 288 Wis. 2d 707, 709 N.W.2d 515, at ¶10.

	43.5522  Requirement that petition be verified
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.
	 State ex rel. Santana v. Endicott, 2005 WI App 13, 288 Wis. 2d 707, 709 N.W.2d 515, at ¶10.
	 Maier v. Byrnes, 121 Wis. 2d 258, 358 N.W.2d 833 (Ct. App. 1984): 1984 Term, p. 217, sec. 13.223.


	43.553  Burden and standard of proof
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335.
	 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 Wis. 2d 749, 728 N.W.2d 1, at ¶10.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 254, sec. 13.253.
	 State ex rel. Alvarez v. Lotter, 91 Wis. 2d 329, 283 N.W.2d 408 (Ct. App. 1979): 1979 Term, p. 167, sec. 12.214.

	43.554  Motion to quash writ
	43.5541  In general
	 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, sec. 43.5522.

	43.5542  Is not proper procedural tool with which to raise factual disputes
	 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, sec. 43.5522.


	43.555  Conducting proceedings telephonically
	43.5551  Propriety of in general
	 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, sec. 43.5522.

	43.5552  Trial court has responsibility to ensure that pro se prisoner has access to telephone at time of hearing
	 State ex rel. Christie v. Husz, 217 Wis. 2d 593, 579 N.W.2d 243 (Ct. App. 1998): 1997 Term, p. 43-2, sec. 43.5522.


	43.556  Referral to referee or circuit court for fact finding
	 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 (1992): 1991 Term, p. 25-9, sec. 25.2611.

	43.557  Supreme court review of referee's findings
	 State ex rel. LeFebre v. Israel, 109 Wis. 2d 337, 325 N.W.2d 899 (1982): 1982 Term, p. 219, sec. 13.252.

	43.558  Appropriate relief
	43.5581  General principles
	43.55811  In general
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 540 (1992): 1991 Term, p. 25-9, sec. 25.2611.
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2612.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): 1986 Term, p. 217, sec. 11.523.

	43.55812  Common law habeas corpus is equitable doctrine allowing court to tailor remedy to particular facts
	 State ex rel. Britt v. Gamble, 2002 WI App 238, 257 Wis. 2d 689, 653 N.W.2d 143, 2002 Term WCA-84, at ¶15.


	43.5582  When defendant challenges appellate counsel's failure to timely file petition for supreme court review of court of appeals' decision, court of appeals has no power to grant any relief in habeas corpus proceeding
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.
	 State ex rel. Schmelzer v. Murphy, 195 Wis. 2d 1, 535 N.W.2d 459 (Ct. App. 1995): 1994 Term, p. 25-18, sec. 25.2612.

	43.5583  When defendant challenges appellate counsel's failure to file petition for supreme court review of court of appeals' decision, supreme court may grant habeas corpus petition and allow late filing of petition for review
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.

	43.5584  When defendant deprived of right to file petition for supreme court review of court of appeals' decision because of clerical error of court of appeals, supreme court may grant habeas corpus petition and allow late filing of petition for review
	 State ex rel. Fuentes v. Wisconsin Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999): 1998 Term, p. 43-2, sec. 43.5524.


	43.559  Other matters
	 State ex rel. LeFebre v. Abrahamson, 103 Wis. 2d 197, 307 N.W.2d 186 (1981): 1980 Term, p. 113, sec. 10.332.


	43.56  Appellate Review Of Disposition
	43.561  Standard of review
	43.5611  In general
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶12.
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶17.
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24, sec. 6.6335.
	 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 Wis. 2d 749, 728 N.W.2d 1, at ¶11.
	 State ex rel. Onapolis v. State of Wisconsin, 2006 WI App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶5.
	 State ex rel. Pharm v. Bartow, 2005 WI App 215, 287 Wis. 2d 663, 706 N.W.2d 693, at ¶11.
	 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 654 N.W.2d 12, 2002 Term WCA-160, at ¶6.
	 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, sec. 41.323.
	 State ex rel. McMillian v. Dickey, 132 Wis. 2d 266, 392 N.W.2d 453 (Ct. App. 1986): `.

	43.5612  Of legal issues arising in context of petition for habeas corpus
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶17.
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶8.

	43.5613  Of question whether petition barred by laches
	 State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, at ¶17.

	43.5614  Of question whether habeas corpus is available to party seeking relief
	 State ex rel. Onapolis v. State of Wisconsin, 2006 WI App 84, 292 Wis. 2d 819, 716 N.W.2d 169, at ¶5.



	43.57  Federal Habeas Corpus
	 For cases dealing with this subject, see sec. 10.6.

	43.58  Other Matters
	43.581  Filing of petition prerequisite to prosecution for statutory penalty for refusal to issue writ
	 Maier v. Byrnes, 121 Wis. 2d 258, 358 N.W.2d 833 (Ct. App. 1984): 1984 Term, p. 217, sec. 13.222.

	43.582  Equitable doctrine of laches applicable in habeas corpus proceedings
	 For cases dealing with this subject, see sec. 43.542.

	43.583  No need to follow Anders (i.e., no-merit) procedure when appointed counsel concludes further proceedings attacking criminal conviction are unwarranted
	 Pennsylvania v. Finley, 107 S. Ct. 1990 (1987): 1986 Term, p. 135, sec. 7.271.

	43.584  Costs in habeas proceeding
	 State ex rel. Korne v. Wolke, 79 Wis. 2d 22, 255 N.W.2d 446 (1977): 1977 Term, p. 88, sec. 12.241.

	43.585  Right to counsel in habeas corpus proceeding
	 For cases dealing with this subject, see sec. 25.176.

	43.586  Petition for habeas corpus filed in appellate court is appropriate vehicle for challenging ineffective assistance of appellate counsel
	 For cases dealing with this subject, see sec. 25.26111.

	43.587  Habeas corpus cannot be used as vehicle to create new constitutional rule unless rule would be applied retroactively to all defendants on collateral review
	43.5871  General rule
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.

	43.5872  Exception: where habeas corpus is only vehicle by which new rule could be created
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.


	43.588  Power of appellate courts when defendant challenges appellate counsel's failure to timely file petition for supreme court review of court of appeals' decision
	43.5881  When defendant challenges appellate counsel's failure to timely file petition for supreme court review of court of appeals' decision, court of appeals has no power to grant any relief in habeas corpus proceeding
	 For cases dealing with this subject, see sec. 43.5582.

	43.5882  When defendant challenges appellate counsel's failure to timely file petition for supreme court review of court of appeals' decision, supreme court may grant habeas corpus petition and allow late filing of petition for review
	 For cases dealing with this subject, see sec. 43.5583.


	43.589  Other matters
	43.5891  When defendant deprived of petition for supreme court review of court of appeals' decision because of clerical error of court of appeals, supreme court may grant habeas corpus petition and permit late filing of petition for review
	 For cases dealing with this subject, see sec. 43.5584.

	43.5892  Applicability of Prisoner Litigation Reform Act to habeas corpus proceeding
	43.58921  In general
	 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, sec. 43.5843.
	 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, sec. 43.5842.

	43.58922  When challenge made to adequacy of representation at probation revocation proceeding
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.
	 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, sec. 43.5843.
	 State ex rel. Marth v. Smith, 224 Wis. 2d 578, 592 N.W.2d 307 (Ct. App. 1999): 1998 Term, p. 43-4, sec. 43.5842.

	43.58923  When challenge made to computation of period of incarceration after revocation of parole
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.
	 State ex rel. Stinson v. Morgan, 226 Wis. 2d 100, 593 N.W.2d 924 (Ct. App. 1999): 1998 Term, p. 43-5, sec. 43.5843.


	43.5893  Question of statutory interpretation may be considered on writ of habeas corpus if restraint was result of noncompliance with statute that constituted constitutional or jurisdictional violation
	 State ex rel. Hager v. Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999): 1998 Term, p. 6-24. sec. 6.6335.

	43.5894  This writ has been replaced by Wis. Stat. § 974.06 as primary method by which defendant can attack conviction after time for appeal has expired
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶6.
	 State v. Pozo, 2002 WI App 279, 258 Wis. 2d 796, 654 N.W.2d 12, 2002 Term WCA-160, at ¶9.




	43.6  Other Writs
	43.61  Writ of error coram nobis
	 For cases dealing with this subject, see sec. 10.895.

	43.62  Writ Of Habeas Corpus Ad Prosequendum
	43.621  Service of this writ on federal custodian of prisoner sought for criminal prosecution in this state does not trigger Interstate Agreement on Detainers and its protections
	 For cases dealing with this subject, see sec. 6.2396.

	43.622  This writ may be used instead of interstate detainer to secure presence of prisoner for prosecution in this state
	 For cases dealing with this subject, see sec. 6.2397.




	Chapter 44  Implied Consent Law
	44.1  Purpose, Construction, And Provisions In General
	44.11  Purpose Of Implied Consent Law
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶17.
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 (1987): 1986 Term, p. 265, sec. 13.6912.
	 State v. Crandall, 133 Wis. 2d 251, 394 N.W.2d 905 (1986): 1986 Term, p. 263, sec. 13.61.
	 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 (1986): 1985 Term, p. 211, sec. 13.681.
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 196, sec. 13.61.
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 172, sec. 12.61.
	 In Matter of Suspension of Operating Privilege of Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 N.W.2d 618 (1978): 1977 Term, p. 90, sec. 12.61.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶27.
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶23.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶7.
	 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 625 N.W.2d 302, 2000 Term WCA-207, at ¶12.
	 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. App. 1999): 1998 Term, p. 44-1, sec. 44.24112.
	 State v. Spring, 204 Wis. 2d 343, 555 N.W.2d 384 (Ct. App. 1996): 1996 Term, p. 44-5, sec. 44.312.
	 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, sec. 44.233.
	 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-1, sec. 44.11.
	 State v. Pawlow, 98 Wis. 2d 703, 298 N.W.2d 220 (Ct. App. 1980): 1980 Term, p. 153, sec. 13.61.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 153, sec. 13.61.
	 State v. Booth, 98 Wis. 2d 20, 295 N.W.2d 194 (Ct. App. 1980): 1980 Term, p. 153, sec. 13.61.

	44.12  Construction Of Implied Consent Law
	44.121  In general
	 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 (1987): 1986 Term, p. 265, sec. 13.6912.
	 State v. Crandall, 133 Wis. 2d 251, 394 N.W.2d 905 (1986): 1986 Term, p. 263, sec. 13.61.
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 196, sec. 13.61.
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 172, sec. 12.61.
	 In Matter of Suspension of Operating Privilege of Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 N.W.2d 618 (1978): 1977 Term, p. 90, sec. 12.61.
	 State v. Spring, 204 Wis. 2d 343, 555 N.W.2d 384 (Ct. App. 1996): 1996 Term, p. 44-5, sec. 44.312.
	 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-1, sec. 44.11.
	 State v. Pawlow, 98 Wis. 2d 703, 298 N.W.2d 220 (Ct. App. 1980): 1980 Term, p. 153, sec. 13.61.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 153, sec. 13.61.

	44.122  Substantial compliance with implied consent statute will suffice if it is actual compliance in respect to substance essential to objective of statute
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶33.


	44.13  Provisions Of Implied Consent Law In General
	44.131  In general
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶19-23.
	 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 (1986): 1985 Term, p. 211, sec. 13.681.
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 172, sec. 12.62.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶8-10.
	 State v. Faust, 2003 WI App 243, 267 Wis. 2d 783, 672 N.W.2d 97, at ¶9.
	 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232.

	44.132  Consent of driver that is implied under implied consent law extends not only to taking of blood or other sample from body, but also to testing of that sample
	 State v. VanLaarhoven, 2001 WI App 275, 248 Wis. 2d 881, 637 N.W.2d 411, 2001 Term WCA-166, at ¶7-11.


	44.14  Other Matters
	44.141  Threatened sanction under implied consent law for failure to consent to blood alcohol test (i.e., loss of driving privilege) does not constitute coercive measure invalidating consent for Fourth Amendment purposes
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶1-19.



	44.2  Prerequisites To Administering Test
	44.21  Requirement Of Citation
	44.211  Before 1984, citation required
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 173, sec. 12.65.
	 State v. Turner, 114 Wis. 2d 544, 339 N.W.2d 134 (Ct. App. 1983): 1983 Term, p. 254, sec. 13.631.

	44.212  After 1984, citation not required
	 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 (Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232.


	44.22  Probable Cause To Believe Person Was Operating Vehicle Under Influence Of Intoxicant Or Other Drug
	44.221  In general
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶7-37.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Babbitt, 188 Wis. 2d 349, 525 N.W.2d 102 (Ct. App. 1994): 1994 Term, p. 44-1, sec. 44.221.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.
	 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 204, sec. 12.7622.
	 For cases dealing generally with question whether probable cause to arrest defendant for drunk driving existed, see sec. 37.2133.

	44.222  Does not require proof that defendant was operating automobile, only probable cause to believe that was so
	 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 (1986): 1985 Term, p. 211, sec. 13.681.
	 For cases dealing with the need to prove at a revocation hearing that the defendant was operating the automobile, see sec. 44.4145.

	44.223  Comparison of concept of probable cause in this context with concept of probable cause in suppression context
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-4, sec. 44.4112.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶15-22.
	 State v. Kasian, 207 Wis. 2d 611, 558 N.W.2d 687 (Ct. App. 1996): 1996 Term, p. 37-3, sec. 37.2132.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.

	44.224  May consider defendant's refusal to submit to field sobriety test in determining whether probable cause to arrest exists
	 County of Dane v. Campshure, 204 Wis. 2d 27, 552 N.W.2d 876 (Ct. App. 1996): 1996 Term, p. 1-20, sec. 1.5282.

	44.225  Use of PBT to establish probable cause
	44.2251  In general
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶7.
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 13-2, sec. 13.36211.

	44.2252  Results of PBT can be used to establish probable cause only if, before administering PBT, officer has probable cause to believe person was operating vehicle under influence of intoxicant
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 For cases dealing generally with the prerequisites to administration of a PBT, see sec. 44.561.
	 For cases dealing generally with the admission of PBT results, see sec. 44.562.


	44.226  Propriety of considering defendant's refusal to submit to PBT in determining whether probable cause to arrest exists
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 13-2, sec. 13.36211.

	44.227  Does not require that field sobriety test, which demonstrated person's impairment, was performed
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶24-33.


	44.23  Informing Driver Of Obligations, Penalties And Rights Under Implied Consent Law
	44.231  General principles
	44.2311  In general
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶38-86.
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶12-36.
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶8.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶11-25.
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶12-15.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 44.232.
	 State v. Ludwigson, 212 Wis. 2d 871, 569 N.W.2d 762 (Ct. App. 1997): 1997 Term, p. 44-1, sec. 44.233.
	 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232.
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 44.231.
	 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, sec. 44.233.
	 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 (Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232.
	 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622.
	 State v. Muente, 159 Wis. 2d 279, 464 N.W.2d 230 (Ct. App. 1990): 1990 Term, p. 44-1, sec. 44.211.
	 City of Mequon v. Hess, 158 Wis. 2d 500, 463 N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 44-1, sec. 44.211.
	 State v. Lucarelli, 157 Wis. 2d 724, 460 N.W.2d 439, 468 N.W.2d 441 (Ct. App. 1990): 1990 Term, p. 44-2, sec. 44.211.
	 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 (Ct. App. 1989): 1989 Term, p. 44-1, sec. 44.231.
	 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 44.231.
	 State v. Tuckwab, 98 Wis. 2d 182, 295 N.W.2d 795 (Ct. App. 1980): 1980 Term, p. 153, sec. 13.631.

	44.2312  When officer fails to provide statutorily required information, this requirement is not met and operating privileges may not be revoked based on refusal to submit to chemical testing
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶62-64, 72.

	44.2313  When officer provides statutorily required information, but then provides more information in excess of statutory duty, three-pronged Quelle inquiry is required to determine whether operating privileges may be revoked based on refusal to submit to chemical testing
	44.23131  In general
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶56-72.

	44.23132  First prong:  Has officer exceeded his statutory duty?
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶56, 77-78.

	44.23133  Second prong:  Was supply of excess information misleading (i.e., erroneous)?
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶56, 79-84.

	44.23134  Third prong:  Did misleading information affect driver's ability to make choice about chemical testing
	 For cases dealing with this subject, see sec. 44.23521.


	44.2314  Not required when driver is unconscious or otherwise not capable of withdrawing consent
	 For cases dealing with this subject, see sec. 44.251.


	44.232  Need to inform person driving personal vehicle, and not a commercial motor vehicle, of penalties applicable to persons driving or operating commercial motor vehicles
	44.2321  In general
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 44.231.
	 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, sec. 44.233.
	 State v. Piskula, 168 Wis. 2d 135, 483 N.W.2d 250 (Ct. App. 1992): 1991 Term, p. 44-1, sec. 44.232.

	44.2322  When officer knows person is licensed as a commercial operator
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 44.231.
	 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, sec. 44.233.
	 State v. Geraldson, 176 Wis. 2d 487, 500 N.W.2d 415 (Ct. App. 1993): 1992 Term, p. 44-2, sec. 44.233.


	44.233  Informing driver that, if any test resulted in BAC of 0.10 percent or more, his license would be suspended
	44.2331  Propriety of this admonition in general
	 Village of Oregon v. Bryant, 188 Wis. 2d 680, 524 N.W.2d 635 (1994): 1994 Term, p. 44-3, sec. 44.2321.
	 County of Dane v. Granum, 203 Wis. 2d 252, 551 N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, sec. 44.2342.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 44-6, sec. 44.2321.
	 City of Waupaca v. Javorski, 198 Wis. 2d 563, 543 N.W.2d 507 (Ct. App. 1995): 1995 Term, p. 44-4, sec. 44.2321.

	44.2332  Consistency of this admonition with due process
	44.23321  In general
	 Village of Oregon v. Bryant, 188 Wis. 2d 680, 524 N.W.2d 635 (1994): 1994 Term, p. 44-3, sec. 44.2321.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 44-6, sec. 44.2321.
	 City of Waupaca v. Javorski, 198 Wis. 2d 563, 543 N.W.2d 507 (Ct. App. 1995): 1995 Term, p. 44-4, sec. 44.2321.

	44.23322  Does not violate due process on ground that there is a conflict between this advice and administrative code regulations on license suspension
	 State v. Piskula, 168 Wis. 2d 135, 483 N.W.2d 250 (Ct. App. 1992): 1991 Term, p. 44-1, sec. 44.232.

	44.23323  Does not mislead accused or violate due process when accused refuses to take tests
	 State v. Riley, 172 Wis. 2d 452, 493 N.W.2d 401 (Ct. App. 1992): 1992 Term, p. 44-1, sec. 44.2321.

	44.23324  May mislead accused and violate due process when accused takes test and fails it if no additional information about administrative suspension supplied
	 State v. Riley, 172 Wis. 2d 452, 493 N.W.2d 401 (Ct. App. 1992): 1992 Term, p. 44-1, sec. 44.2321.


	44.2333  Effect of giving of this admonition on automatic admissibility of, and statutory presumptions relating to, blood test results
	 County of Dane v. Granum, 203 Wis. 2d 252, 551 N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, sec. 44.2342.


	44.234  Effect of overstating and understating penalties attending refusal to submit to test
	44.2341  Effect of overstating penalties attending refusal to submit to test, e.g., informing driver that refusal could result in incarceration
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶56.
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 44.231.
	 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 (Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232.

	44.2342  Effect of understating penalties attending refusal to submit to test, e.g., informing defendant that refusal could result in one-year revocation of driving privileges when in fact revocation period would be two years
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶67-70.
	 State v. Ludwigson, 212 Wis. 2d 871, 569 N.W.2d 762 (Ct. App. 1997): 1997 Term, p. 44-1, sec. 44.233.


	44.235  When this prerequisite to administering test is not met, must person refusing to submit to chemical testing show causal connection between failure to fulfill this prerequisite and refusal (i.e., that he would have submitted to testing had he been properly informed)?
	44.2351  When officer failed to provide statutorily required information
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶59-64, 72.
	 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232.

	44.2352  When officer provides statutorily required information, but then provides more information in excess of statutory duty and person contends that additional information was misleading (i.e., erroneous)
	44.23521  In general
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶68-70, 72, 85-86.

	44.23522  Person who refused to submit to chemical test has burden to make prima facie showing of causal connection between misleading statements and refusal; when prima facie showing made, burden shifts to state to prove otherwise; person who refused to submit to chemical test has ultimate burden of proving by preponderance of evidence that erroneous information caused him or her to refuse to take test
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶68-70, 85-86.
	 State v. Ludwigson, 212 Wis. 2d 871, 569 N.W.2d 762 (Ct. App. 1997): 1997 Term, p. 44-1, sec. 44.233.



	44.236  Informing driver of right to alternative test
	44.2361  In general
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶10-13.

	44.2362  Sufficiency and propriety of admonition when driver informed that, if any test resulted in BAC of 0.10 percent or more, his license would be suspended
	 County of Dane v. Granum, 203 Wis. 2d 252, 551 N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, sec. 44.2342.
	 State v. Drexler, 199 Wis. 2d 128, 544 N.W.2d 903 (Ct. App. 1995): 1995 Term, p. 44-6, sec. 44.2321.
	 City of Waupaca v. Javorski, 198 Wis. 2d 563, 543 N.W.2d 507 (Ct. App. 1995): 1995 Term, p. 44-4, sec. 44.2321.


	44.237  In conveying information to person who might not understand oral rendition of it (e.g., deaf person, non-English speaker), law enforcement officer must use those methods which, according to circumstances that existed at time of arrest, were reasonable and would reasonably convey information
	44.2371  In general
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶1, 12-36, 55.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶11-25.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 44.232.

	44.2372  No need to provide information to deaf person through certified sign language interpreter if other reasonable means are employed to convey information
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶32.


	44.238  Other matters
	44.2381  Propriety of delivering commercial motor vehicle warnings to suspect who holds only regular operator's license
	 Village of Elm Grove v. Landowski, 181 Wis. 2d 137, 510 N.W.2d 752 (Ct. App. 1993): 1993 Term, p. 44-3, sec. 44.233.

	44.2382  In determining whether information sufficiently conveyed, whether accused driver has actually comprehended warnings is not part of the inquiry; rather, focus is on conduct of officer
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶55.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶16, 24.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 44.232.

	44.2383  Accused driver need not comprehend implied consent warnings for warnings to have been reasonably conveyed
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶20.

	44.2384  Sufficiency of Informing the Accused form developed by Department of Transportation in general
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶18, 37-41.

	44.2385  Statutorily prescribed "Informing the Accused" form does not either overstate consequences of refusal or understate what may occur if test shows prohibited blood alcohol concentration and, therefore, does not deny accused's right to due process
	 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 625 N.W.2d 302, 2000 Term WCA-207, at ¶1-15.

	44.2386  Burden and standard of proof on question whether required information properly conveyed
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶22.

	44.2387  Effect of officer's misinforming driver that officer has right to require driver to perform field sobriety tests
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶13-14.

	44.2388  Threatened sanction under implied consent law for failure to consent to blood alcohol test (i.e., loss of driving privilege) does not constitute coercive measure invalidating consent for Fourth Amendment purposes
	 For cases dealing with this subject, see sec. 44.141.

	44.2389  Effect of administration of Miranda warnings in conjunction with, or immediately before, reading the Informing the Accused form
	 For cases dealing with this subject, see sec. 44.347.


	44.239  Other matters (cont'd)
	44.2391  Particular types of misinformation conveyed to driver regarding obligations, penalties, and rights under implied consent law
	44.23911  Misinforming defendant that certain penalties will be imposed if he has two or more prior suspensions, revocations or convictions within five-year period, when actual period is ten years
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶59-64.
	 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232.

	44.23912  Misinforming driver that, if he refuses to submit to testing, he will be entitled to hearing within ten days (driver is entitled to request hearing within ten days, not to have hearing within ten days)
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶83-86.


	44.2392  Remedy for violation of requirement
	 For cases dealing with this subject, see secs. 13.36213, 44.5422, and 44.5452.

	44.2393  To establish prejudicial misinformation, must defendant establish that he would have submitted to testing had he been properly informed?
	 For cases dealing with this subject, see sec. 44.235.

	44.2394  "Subjective confusion" as to obligations, penalties and rights is no defense to refusal to take test and does not provide basis for suppressing results of test
	44.23941  In general
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶8.
	 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 659 N.W.2d 137, 2002 Term WCA-269, at ¶17-19.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 44.232.
	 County of Ozaukee v. Quelle, 198 Wis. 2d 269, 542 N.W.2d 196 (Ct. App. 1995): 1995 Term, p. 44-1, sec. 44.231.

	44.23942  Confusion as to right to consult with counsel before blood-alcohol test administered
	 For cases dealing with this subject, see sec. 44.3243.


	44.2395  Sufficiency of information regarding Wisconsin procedures and penalties when driver holds out-of-state license
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶80-82.

	44.2396  Defendant has no right to attorney before undergoing tests, but officer not required to inform defendant that he lacks such right
	 For cases dealing with this subject, see secs. 44.26 and 44.281.

	44.2397  When officer has exceeded duty with respect to informing driver of required information, and the extra information provided is erroneous, defendant has burden to prove by preponderance of evidence that erroneous information caused him or her to refuse to take test
	 For cases dealing with this subject, see sec. 44.23522.

	44.2398  Best practice is for law enforcement officer to give all warnings to all OWI suspects
	 State v. Geraldson, 176 Wis. 2d 487, 500 N.W.2d 415 (Ct. App. 1993): 1992 Term, p. 44-2, sec. 44.233.



	44.24  Providing Alternative Test Or Opportunity For Additional Test
	44.241  Providing alternative test at agency expense
	44.2411  When alternative test required
	44.24111  In general
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶50-51.
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 255, sec. 13.691.
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶1-19.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶1-32.
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶10-13.
	 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. App. 1999): 1998 Term, p. 44-1, sec. 44.24112.
	 State v. Stary, 187 Wis. 2d 266, 522 N.W.2d 32 (Ct. App. 1994): 1994 Term, p. 44-6, sec. 44.2412.
	 State v. Renard, 123 Wis. 2d 458, 367 N.W.2d 237 (Ct. App. 1985): 1984 Term, p. 111, sec. 5.8321.

	44.24112  Alternative test not required when defendant not placed under arrest before agreeing to test to which officer asked him to submit
	 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. App. 1999): 1998 Term, p. 44-1, sec. 44.24112.

	44.24113  When defendant entitled to alternative test at state expense
	 State v. Stary, 187 Wis. 2d 266, 522 N.W.2d 32 (Ct. App. 1994): 1994 Term, p. 44-6, sec. 44.2412.

	44.24114  Request for alternative test may be made before primary test administered (i.e., request for alternative test not invalid simply because it was made before primary test was administered)
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶1-32.


	44.2412  Determining whether defendant requested alternative test
	44.24121  In general
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶1-32.
	 State v. Keith, 2003 WI App 47, 260 Wis. 2d 592, 659 N.W.2d 403, 2002 Term WCA-282, at ¶10-13.

	44.24122  Request for alternative test may be made before primary test administered (i.e., request for alternative test not invalid simply because it was made before primary test was administered)
	 For cases dealing with this subject, see sec. 44.24114.

	44.24123  When defendant requests alternative test instead of or rather than primary test, not in addition to primary test, no valid request for alternative test has been made
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶31-32.

	44.24124  Where police have informed suspect of right to alternative test at agency expense, suspect has ample opportunity to make request, suspect makes no request, and suspect is released from custody and leaves presence of custodial police, subsequent request for alternative test at agency expense is not valid request
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶1-19.


	44.2413  Remedy for failure to provide alternative test
	 For cases dealing with this subject, see secs. 44.5424 and 44.5441.

	44.2414  Admission of evidence that requirement not met
	 For cases dealing with this subject, see sec. 13.3628.

	44.2415  Other and related matters
	44.24151  Right to alternative test does not give driver right to designate test to be administered by officer
	 State v. Krajewski, 2002 WI 97, 255 Wis. 2d 98, 648 N.W.2d 385, 2001 Term WSC-263, at ¶21, 36.



	44.242  Providing opportunity for additional test at person's expense
	44.2421  Agency required only to provide "reasonable opportunity" for additional test, not to comply with a reasonable request for an additional test
	 State v. Vincent, 171 Wis. 2d 124, 490 N.W.2d 761 (Ct. App. 1992): 1992 Term, p. 44-4, sec. 44.2421.

	44.2422  Remedy for failure to provide reasonable opportunity for additional test
	 For cases dealing with this subject, see sec. 44.5425.


	44.243  Other matters
	44.2431  Purpose of providing alternative test or opportunity for additional test
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶12.



	44.25  When Driver Is Unconscious Or Otherwise Not Capable Of Withdrawing Consent
	44.251  In general
	 State v. Lange, 2009 WI 49, 317 Wis. 2d 383, 766 N.W.2d 551, at ¶17.

	44.252  No need to advise driver of obligations, penalties and rights under implied consent law
	 State v. Disch, 129 Wis. 2d 225, 385 N.W.2d 140 (1986): 1985 Term, p. 208, sec. 13.633.

	44.253  No need to obtain consent
	44.254  Person may be "otherwise not capable of withdrawing consent" due to mental disorder
	 State v. Hagaman, 133 Wis. 2d 381, 395 N.W.2d 617 (Ct. App. 1986): 1986 Term, p. 264, sec. 13.651.


	44.26  Driver Has No Right To Attorney
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 172, sec. 12.63.
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶7.
	 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 659 N.W.2d 137, 2002 Term WCA-269, at ¶1, 4.
	 State v. Haefer, 110 Wis. 2d 381, 328 N.W.2d 894 (Ct. App. 1982): 1982 Term, p. 98, sec. 5.892.
	 For cases dealing with the need to advise a driver that he has no right to an attorney, see sec. 44.281.
	 For cases holding that a driver's repeated requests for an attorney or conditioning submission to blood-alcohol test on consultation with attorney constitutes refusal to submit to test, see secs. 44.324 and 44.325.
	 .

	44.27  No Need To Advise Of Potential Revocation For Drunk Driving
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 173, sec. 12.66.

	44.28  Other Prerequisites And Matters Of Which Defendant Need And Need Not Be Informed
	44.281  Officer not required to advise driver in custody that right to counsel does not apply to administration of chemical test under implied consent law
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶9.
	 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 659 N.W.2d 137, 2002 Term WCA-269, at ¶1, 4, 14.

	44.282  Implied consent statute only requires arresting officers to inform defendants orally about law; it does not mandate written completion of form or obligate officers to fill out form in any particular manner
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.


	44.29  Effect Of Failure To Follow Prescribed Statutory Procedures
	44.291  Failure to inform driver of obligations, penalties and rights under implied consent law
	 For cases dealing with this subject, see secs. 13.36213, 44.5422, 44.5452, and 44.5461.

	44.292  Failure to provide alternative test
	 For cases dealing with this subject, see secs. 44.5424 and 44.5441.

	44.293  Failure to honor defendant's refusal to consent to test
	 For cases dealing with this subject, see sec. 44.5426.



	44.3  Requirement That Driver Take Test
	44.31  Requirement That Driver Take Designated Test
	44.311  In general
	 In Matter of Suspension of Operating Privilege of Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 N.W.2d 618 (1978): 1977 Term, p. 90, sec. 12.62.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶9.

	44.312  Officer's right to request different test than that originally designated
	 State v. Pawlow, 98 Wis. 2d 703, 298 N.W.2d 220 (Ct. App. 1980): 1980 Term, p. 153, sec. 13.641.

	44.313  Officer's right to request additional test after defendant submits to originally requested test
	 State v. Donner, 192 Wis. 2d 305, 531 N.W.2d 369 (Ct. App. 1995): 1994 Term, p. 13-3, sec. 13.3624.

	44.314  Driver has no right to refuse test based on fact that hospital or medical personnel performing test require driver to sign consent form consistent with provisions of implied consent law
	 State v. Spring, 204 Wis. 2d 343, 555 N.W.2d 384 (Ct. App. 1996): 1996 Term, p. 44-5, sec. 44.312.

	44.315  Threatened sanction under implied consent law for failure to consent to blood alcohol test (i.e., loss of driving privilege) does not constitute coercive measure invalidating consent for Fourth Amendment purposes
	 For cases dealing with this subject, see sec. 44.141.


	44.32  What Constitutes Refusal To Take Test
	44.321  In general
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Rydeski, 214 Wis. 2d 101, 571 N.W.2d 417 (Ct. App. 1997): 1997 Term, p. 44-2, sec. 44.321.

	44.322  Verbal refusal not required; conduct of accused may serve as basis for finding refusal
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Rydeski, 214 Wis. 2d 101, 571 N.W.2d 417 (Ct. App. 1997): 1997 Term, p. 44-2, sec. 44. 321.

	44.323  Failure to cooperate in administration of test constitutes refusal to take test
	 State v. Rydeski, 214 Wis. 2d 101, 571 N.W.2d 417 (Ct. App. 1997): 1997 Term, p. 44-2, sec. 44.321.

	44.324  Conditioning submission to chemical test upon ability to confer with attorney constitutes refusal
	44.3241  General rule
	 State v. Reitter, 227 Wis. 2d 213, 595 N.W.2d 646 (1999): 1998 Term, p. 44-3, sec. 44.281.
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶7.
	 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 659 N.W.2d 137, 2002 Term WCA-269, at ¶8.

	44.3242  Exception to general rule when officer explicitly assures or implicitly suggests that driver has right to consult with counsel
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶10.
	 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 659 N.W.2d 137, 2002 Term WCA-269, at ¶1-19.

	44.3243  Exception to general rule does not exist when driver is subjectively confused about whether he has right to consult with counsel
	 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 659 N.W.2d 137, 2002 Term WCA-269, at ¶17-19.


	44.325  Responding to request to submit to test with repeated requests for attorney can amount to refusal if officer informs driver that he has no right to attorney at that point
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶15.

	44.326  Failure to cooperate in administration of test constitutes refusal to take test
	 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 222, sec. 13.641.


	44.33  Driver's Right To Alternative Test Or Reasonable Opportunity For Additional Test
	44.331  Driver's right to alternative test at agency expense
	44.3311  When alternative test required
	 For cases dealing with this subject, see sec. 44.2411.

	44.3312  Remedy for failure to provide alternative test
	 For cases dealing with this subject, see secs. 44.5424 and 44.5441.

	44.3313  Admission of evidence that right was denied
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 210, sec. 13.6342.

	44.3314  Other matters
	44.33141  Right to alternative test does not give driver right to designate test to be administered by officer
	 For cases dealing with this subject, see sec. 44.2415.



	44.332  Driver's right to reasonable opportunity for additional test at person's expense
	44.3321  Agency required only to provide "reasonable opportunity" for additional test, not to comply with a reasonable request for an additional test
	 For cases dealing with this subject, see sec. 44.2421.

	44.3322  Remedy for failure to provide reasonable opportunity for additional test
	 For cases dealing with this subject, see sec. 44.5425.



	44.34  Reasonableness Of Refusal To Take Test
	44.341  In general
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 173, sec. 12.64.
	 In Matter of Suspension of Operating Privilege of Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 N.W.2d 618 (1978): 1977 Term, p. 91, sec. 12.63.
	 State v. Verkler, 2003 WI App 37, 260 Wis. 2d 391, 659 N.W.2d 137, 2002 Term WCA-269, at ¶3.
	 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 223, sec. 13.65.

	44.342  Where refusal due to mental disorder
	 State v. Hagaman, 133 Wis. 2d 381, 395 N.W.2d 617 (Ct. App. 1986): 1986 Term, p. 264, sec. 13.651.

	44.343  Where refusal follows allegedly improper police activity (e.g., improperly returning defendant to accident scene from home without probable cause to arrest)
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.

	44.344  Driver has no right to refuse test based on fact that hospital or medical personnel performing test require driver to sign consent form consistent with provisions of implied consent law
	 For cases dealing with this subject, see sec. 44.314.

	44.345  Refusal is reasonable if officer explicitly assures or implicitly suggests that driver has right to consult with counsel but denies driver's request for such consultation
	 For cases dealing with this subject, see sec. 44.3242.

	44.346  Subjective confusion regarding obligations, penalties and rights under implied consent law does not make refusal reasonable
	44.3461  In general
	 For cases dealing with this subject, see sec. 44.2394.

	44.3462  Confusion as to right to consult with counsel before blood-alcohol test administered
	 For cases dealing with this subject, see sec. 44.3243.


	44.347  Where refusal follows administration of Miranda warning
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶1-18.


	44.35  Other Matters
	44.351  Willingness to submit to test, following earlier refusal, does not cure refusal
	 State v. Rydeski, 214 Wis. 2d 101, 571 N.W.2d 417 (Ct. App. 1997): 1997 Term, p. 44-2, sec. 44.321.

	44.352  Notice of intent to revoke when defendant refuses test
	 For cases dealing with this subject, see sec. 44.411.



	44.4  Revocation And Suspension Proceedings
	44.41  Revocation Of Operating Privilege For Refusal To Take Test
	44.411  Notice of intent to revoke
	44.4111  Requirement that notice be served immediately following refusal
	44.41111  In general
	 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶13.
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.

	44.41112  Failure to serve notice immediately following refusal does not render proceeding jurisdictionally defective or violate due process
	 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶13.
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.


	44.4112  Requirement that notice contain "substantially all" information prescribed in Wis. Stat. § 343.305(9)(a)
	44.41121  In general
	 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶4.

	44.41122  Information related to issues that may be raised at refusal (i.e., revocation) hearing
	 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶4-7.


	44.4113  Effect of defects in notice of intent to revoke
	44.41131  In general
	 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶8-15.

	44.41132  Defect must be fundamental to deprive court of jurisdiction
	 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶9-15.

	44.41133  Technical defect will warrant relief only if it was prejudicial
	 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶9-15.



	44.412  Due process requirements relating to revocation
	44.4121  In general
	 Illinois v. Batchelder, 103 S. Ct. 3513 (1983): 1983 Term, p. 255, sec. 13.681.
	 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 (1986): 1985 Term, p. 211, sec. 13.681.
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶10-27.

	44.4122  Due process requires notice of intent to revoke, but does not require that notice be served immediately following refusal
	 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶13.
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.

	44.4123  Need for pre-revocation hearing
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶10-27.

	44.4124  No right to counsel at revocation (i.e. refusal) hearing
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶10-11.


	44.413  Procedures
	44.4131  Notice of intent to revoke
	 For cases dealing with this subject, see sec. 44.411.

	44.4132  District attorney to prosecute
	 In Matter of Suspension of Operating Privilege of Bardwell: City v. Bardwell, 83 Wis. 2d 891, 266 N.W.2d 618 (1978): 1977 Term, p. 91, sec. 12.64.

	44.4133  Not rendered defective by failure to submit copies of notice to concerned agencies
	 State v. Polinski, 96 Wis. 2d 43, 291 N.W.2d 465 (1980): 1979 Term, p. 173, sec. 12.67.

	44.4134  Requirement that court make required determination within five days of revocation (i.e. refusal) hearing not jurisdictional
	 Village of Elkhart Lake v. Borzyskowski, 123 Wis. 2d 185, 366 N.W.2d 506 (Ct. App. 1985): 1984 Term, p. 223, sec. 13.681.

	44.4135  No need for presuspension hearing
	 Mackey v. Montrym, 99 S. Ct. 2612 (1979): 1978 Term, p. 133, sec. 12.611.

	44.4136  Administrative suspension notice
	44.41361  Contents of notice
	 State v. Muente, 159 Wis. 2d 279, 464 N.W.2d 230 (Ct. App. 1990): 1990 Term, p. 44-1, sec. 44.211.


	44.4137  Civil procedures that do and do not apply in revocation (i.e. refusal) proceedings
	44.41371  In general
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶9.

	44.41372  Discovery procedures provided by Wis. Stat. ch. 804 apply to revocation (i.e. refusal) proceedings
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶9.
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶11.
	 State v. Schoepp, 204 Wis. 2d 266, 554 N.W.2d 236 (Ct. App. 1996): 1996 Term, p. 44-6, sec. 44.421.

	44.41373  Summary judgment not appropriate in revocation (i.e. refusal) proceeding
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶11.

	44.41374  Is request for admissions permissible in revocation (i.e. refusal) proceeding?
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶11.


	44.4138  Appointment of special prosecutor
	 For cases dealing with this subject, see sec. 6.6712.

	44.4139  Effect of procedural defects
	44.41391  Defect must be fundamental to deprive court of jurisdiction
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶24.

	44.41392  Technical defect will warrant relief only if it was prejudicial
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶24.

	44.41393  Particular defect: Improper denial of hearing because, e.g., trial court erroneously concludes that request for hearing was not timely made, that results in revocation of operating privilege before hearing held
	 For cases dealing with this subject, see sec. 44.4173.



	44.414  Procedure (cont'd)
	44.4141  Defendant has no right to counsel at revocation (i.e. refusal) hearing
	 For cases dealing with this subject, see sec. 44.4124.


	44.415  Issues at revocation (i.e. refusal) hearing; what must be proved
	44.4151  In general
	 State v. Schirmang, 210 Wis. 2d 324, 565 N.W.2d 225 (Ct. App. 1997): 1996 Term, p. 44-1, sec. 44.232.
	 State v. Spring, 204 Wis. 2d 343, 555 N.W.2d 384 (Ct. App. 1996): 1996 Term, p. 44-5, sec. 44.312.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.

	44.4152  Requirement that requesting officer have probable cause to believe person was operating vehicle under influence of intoxicant
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶14.
	 State v. Gautschi, 2000 WI App 274, 240 Wis. 2d 83, 622 N.W.2d 24, 2000 Term WCA-134, at ¶4.
	 For cases dealing with (1) the requirement that the requesting officer have probable cause to believe person was operating vehicle under influence of intoxicant before he is entitled to administer test for intoxication and (2) when sufficient showing of probable cause exists, see sec. 44.22.

	44.4153  Requirement that officer have complied with informational provisions of implied consent law
	44.41531  In general
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶51.
	 For cases dealing with (1) the requirement that the requesting officer inform person of obligations, penalties, and rights under implied consent law before he is entitled to administer test for intoxication and (2) whether that requirement has been sufficiently fulfilled, see sec. 44.23.

	44.41532  When officer fails to provide statutorily required information, this requirement is not met and operating privileges may not be revoked based on refusal to submit to chemical testing
	 For cases dealing with this subject, see sec. 44.2312.

	44.41533  When officer provides statutorily required information, but then provides more information in excess of statutory duty, three-pronged Quelle inquiry is required to determine whether operating privilege may be revoked based on refusal to submit to chemical testing
	 For cases dealing with this subject, see sec. 44.2313.


	44.4154  To establish prejudicial misinformation, defendant not required to establish that he would have submitted to testing had he been properly informed
	 For cases dealing with this subject, see sec. 44.2393.

	44.4155  No need to prove defendant was driving automobile
	 State v. Nordness, 128 Wis. 2d 15, 381 N.W.2d 300 (1986): 1985 Term, p. 211, sec. 13.681.
	 For cases dealing with the need for probable cause, prior to requesting test, that defendant was driving automobile, see sec. 44.222.


	44.416  Standard and burden of proof at revocation (i.e. refusal) hearing
	44.4161  Standard of proof for finding of probable cause
	44.41611  In general
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶15.
	 State v. Wille, 185 Wis. 2d 673, 518 N.W.2d 325 (Ct. App. 1994): 1993 Term, p. 32-2, sec. 32.7121.

	44.41612  Comparison of standard of proof in this context and standard of proof in suppression context
	 For cases dealing with this subject, see sec. 44.223.


	44.4162  Standard of proof for showing of causal connection between misinformation provided and person's refusal to take test
	 For cases dealing with this subject, see sec. 44.23522.

	44.4163  Burden of proof on question of probable cause
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶15.

	44.4164  Burden of proof for showing of causal connection between misinformation provided and person's refusal to take test
	 For cases dealing with this subject, see sec. 44.23522.

	44.4165  Burden and standard of proof on question whether required information properly conveyed
	 For cases dealing with this subject, see sec. 44.2386.


	44.417  Appellate review of order revoking operating privilege for failure to submit to blood-alcohol testing
	44.4171  Standard of review
	44.41711  In general
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶55.
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶6.

	44.41712  Of question whether probable cause existed
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶16.

	44.41713  Of question whether officer has given additional and incorrect information to person
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶55.


	44.4172  Revocation (i.e. refusal) hearing is not "traffic regulation case"; therefore, order of revocation must be reduced to writing and filed before appellate court has jurisdiction
	 State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 316 (Ct. App. 1991): 1991 Term, p. 11-1, sec. 11.1131.


	44.418  Other matters
	44.4181  Propriety of revocation if blood, breath, or urine sample taken despite defendant's refusal
	 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 (1987): 1986 Term, p. 264, sec. 13.681.

	44.4182  Revocation (i.e. refusal) proceeding is a "special proceeding"
	 State v. Schoepp, 204 Wis. 2d 266, 554 N.W.2d 236 (Ct. App. 1996): 1996 Term, p. 44-6, sec. 44.421.

	44.4183  Effect of improper denial of hearing because, e.g., trial court erroneously concludes that request for hearing was not timely made, that results in revocation of operating privilege before hearing held on whether operating privilege should be revoked
	 State v. Carlson, 2002 WI App 44, 250 Wis. 2d 562, 641 N.W.2d 451, 2001 Term WCA-255, at ¶10-27.

	44.4184  Threatened sanction under implied consent law for failure to consent to blood alcohol test (i.e., loss of driving privilege) does not constitute coercive measure invalidating consent for Fourth Amendment purposes
	 For cases dealing with this subject, see sec. 44.141.

	44.4185  Defendant has no right to counsel atrevocation (i.e. refusal) hearing
	 For cases dealing with this subject, see sec. 44.4124.

	44.4186  Revocation (i.e. refusal) proceeding is civil, not criminal, in nature
	 State v. Krause, 2006 WI App 43, 289 Wis. 2d 573, 712 N.W.2d 67, at ¶9-11.



	44.42  Suspension Of Operating Privilege When Test Result Indicates Alcohol Concentration Of 0.10 Or More
	44.421  Initial suspension effected by law enforcement officer
	 Village of Oregon v. Bryant, 188 Wis. 2d 680, 524 N.W.2d 635 (1994): 1994 Term, p. 44-3, sec. 44.2321.

	44.422  Administrative hearing to review suspension
	44.423  Judicial review of determination of hearing examiner
	44.4231  Determining whether and when court's determination on review (e.g., determination that there was no  probable cause for arrest) is binding on court in prosecution for drunk driving
	 City of Sheboygan v. Nytsch, 2008 WI 64, 310 Wis. 2d 337, 750 N.W.2d 475, at ¶3.
	 City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 722 N.W.2d 626, at ¶1-18.




	44.5  Other Matters Relating To Implied Consent Law
	44.51  Requirement That Driver Be Afforded Alternative Test Or Reasonable Opportunity For Additional Test
	44.511  Requirement that driver be afforded alternative test
	 For cases dealing with this subject, see sec. 44.241.

	44.512  Requirement that driver be afforded a reasonable opportunity for additional test
	 For cases dealing with this subject, see sec. 44.242.


	44.52  Need To Retain Breathalyzer Ampoule Or Blood Or Urine Sample
	 For cases dealing with this subject, see sec. 18.42.

	44.53  Admission Of Blood Alcohol Test Results In Criminal Proceeding
	 For cases dealing with this subject, see sec. 18.4.

	44.54  Remedies For Failure To Follow Statutory Procedures
	44.541  In general
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶7.

	44.542  Suppression in criminal prosecution of results of test for blood-alcohol concentration
	44.5421  Generally not required for noncompliance with procedures set forth in implied consent law
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶7.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶23.
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.

	44.5422  Not required for failure to inform driver of obligations, penalties and rights under implied consent law
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶34.
	 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 (1987): 1986 Term, p. 265, sec. 13.6912.
	 State v. Disch, 129 Wis. 2d 225, 385 N.W.2d 140 (1986): 1985 Term, p. 211, sec. 13.6351.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶26-27.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶10.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 44-5, sec. 44.5421.
	 County of Dane v. Granum, 203 Wis. 2d 252, 551 N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, sec. 44.2342.
	 City of Waupaca v. Javorski, 198 Wis. 2d 563, 543 N.W.2d 507 (Ct. App. 1995): 1995 Term, p. 44-4, sec. 44.2321.
	 State v. Lucarelli, 157 Wis. 2d 724, 460 N.W.2d 439, 468 N.W.2d 441 (Ct. App. 1990): 1990 Term, p. 44-2, sec. 44.211.
	 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 44.231.

	44.5423  Not required for failure to comply with implied consent law when test administered in another state
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 113, sec. 5.8332.

	44.5424  May be ordered, but not required to be ordered, for failure to provide alternative test
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶50-54.
	 State v. Zielke, 137 Wis. 2d 39, 403 N.W.2d 427 (1987): 1986 Term, p. 265, sec. 13.6912.
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 209, sec. 13.6341.
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶7.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶17.
	 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. App. 1999): 1998 Term, p. 44-1, sec. 44.24112.
	 County of Eau Claire v. Resler, 151 Wis. 2d 645, 446 N.W.2d 72 (Ct. App. 1989): 1989 Term, p. 44-2, sec. 44.231.
	 State v. Renard, 123 Wis. 2d 458, 367 N.W.2d 237 (Ct. App. 1985): 1984 Term, p. 111, sec. 5.8321.

	44.5425  May be ordered for failure to provide reasonable opportunity for additional test
	 State v. Vincent, 171 Wis. 2d 124, 490 N.W.2d 761 (Ct. App. 1992): 1992 Term, p. 44-4, sec. 44.2421.

	44.5426  Not required for failure to honor defendant's refusal to consent to test
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12.
	 State v. Krause, 168 Wis. 2d 578, 484 N.W.2d 347 (Ct. App. 1992): 1991 Term, p. 1-24, sec. 1.9521.

	44.5427  Not required for refusal to honor request for breath test made by defendant who has not submitted to a test under implied consent law
	 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. App. 1999): 1998 Term, p. 44-1, sec. 44.24112.

	44.5428  Not required for violations of other statutes (e.g., Americans With Disabilities Act)
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶45.
	 State v. Piddington, 2000 WI App 44, 233 Wis. 2d 257, 607 N.W.2d 303: 1999 Term, p. 44-1, sec. 44.232.

	44.5429  Since implied consent law does not provide sole means of collecting blood or other sample, police may use other constitutional means to collect admissible evidence of intoxication
	 For cases dealing with this subject, see sec. 44.593.


	44.543  Suppression in criminal prosecution of evidence of defendant's refusal to take test
	44.5431  In general
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶7.

	44.5432  Required for failure to inform driver of obligations, penalties, and rights under implied-consent law
	 For cases dealing with this subject, see sec. 13.36213.


	44.544  Dismissal of criminal prosecution
	44.5441  Not required for failure to provide alternative test
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 209, sec. 13.6341.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶20.


	44.545  Dismissal of refusal proceeding seeking revocation of driving privilege
	44.5451  In general
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶7.

	44.5452  Required for failure to inform driver of obligations, penalties, and rights under implied-consent law
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶35.
	 State v. Marshall, 2002 WI App 73, 251 Wis. 2d 408, 642 N.W.2d 571, 2001 Term WCA-293, at ¶14.
	 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 (Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232.
	 State v. Algaier, 165 Wis. 2d 515, 478 N.W.2d 292 (Ct. App. 1991): 1991 Term, p. 13-5, sec. 13.3622.
	 State v. Lucarelli, 157 Wis. 2d 724, 460 N.W.2d 439, 468 N.W.2d 441 (Ct. App. 1990): 1990 Term, p. 44-2, sec. 44.211.
	 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 (Ct. App. 1989): 1989 Term, p. 44-1, sec. 44.231.


	44.546  Setting aside of administrative suspension of driving privilege
	44.5461  Required for failure to inform driver of obligations, penalties and rights under implied consent law
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶35.


	44.547  Loss of automatic admissibility of, or statutory presumptions relating to, blood test results
	44.5471  In general
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶7.

	44.5472  Not required for informing defendant that, if "any" test resulted in BAC of 0.10 percent or more, his license would be suspended
	 County of Dane v. Granum, 203 Wis. 2d 252, 551 N.W.2d 859 (Ct. App. 1996): 1996 Term, p. 44-3, sec. 44.2342.

	44.5473  Required for failure to inform driver of obligations, penalties and rights under implied consent law
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶34.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶28.



	44.55  Admissibility At Trial Of Defendant's Refusal To Submit To Test To Determine Inebriation
	 For cases dealing with this subject, see secs. 13.3621, 22.4561, and 24.442.

	44.56  Preliminary Breath Test (PBT)
	44.561  Prerequisites to administration of PBT
	44.5611  Probable cause to believe defendant operating vehicle under influence of intoxicant
	44.56111  Requirement in general
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶20-21.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶8.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶23.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.

	44.56112  Meaning of "probable cause" in this context
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶32.
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶20.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶8.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶23.

	44.56113  Existence of probable cause under particular circumstances
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶8-10.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶24-26.

	44.56114  Appellate review of determination of probable cause
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.
	 State v. Begicevic, 2004 WI App 57, 270 Wis. 2d 675, 678 N.W.2d 293, at ¶8.



	44.562  Use of PBT to establish probable cause
	 For cases dealing with this subject, see sec. 44.225.

	44.563  Consideration of refusal to submit to PBT in determining whether probable cause or reasonable suspicion exists
	44.5631  In general
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶19-26.

	44.5632  When statutory prerequisite to request to submit to PBT (e.g., probable cause) is lacking
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶19-26.


	44.564  Admissibility and admission of PBT results
	44.5641  In general
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶1-36.
	 State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 754 N.W.2d 77, at ¶28.
	 State v. McPike, 2009 WI App 166, __ Wis. 2d __, 776 N.W.2d 617, at ¶10.
	 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 324, 761 N.W.2d 7, at ¶1-24.
	 State v. Repenshek, 2004 WI App 229, 277 Wis. 2d 780, 691 N.W.2d 369, at ¶20-21.
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶22-29.
	 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 (Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 154, sec. 13.681.

	44.5642  Prohibition on admission of PBT results extends only to prosecutions for offenses based on driving while intoxicated; it does not apply to prosecutions for other offenses
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶7, 34.
	 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 (Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564.
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.

	44.5643  Admission of PBT results to show untrustworthiness of statement given by defendant
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.

	44.5644  Prohibition on admission of PBT results extends only to proceedings relating to arrests for offenses contemplated under implied consent law
	44.5645  Need for expert testimony regarding device's scientific accuracy, reliability, and compatibility with accepted scientific methods
	44.56451  When PBT evidence introduced at trial on charge other than motor vehicle violation
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶29.
	 State v. Doerr, 229 Wis. 2d 616, 599 N.W.2d 897 (Ct. App. 1999): 1999 Term, p. 44-10, sec. 44.564.

	44.56452  When PBT evidence introduced in case involving motor vehicle violation
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶29.


	44.5646  Need to show that PBT used was approved by department
	 State v. Colstad, 2003 WI App 25, 260 Wis. 2d 406, 659 N.W.2d 394, 2002 Term WCA-240, at ¶27-28.

	44.5647  Admission of expert testimony based on PBT results
	 For cases dealing with this subject, see sec. 44.565.


	44.565  Admission of expert testimony based on PBT results
	44.5651  In general
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶1-36.
	 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 324, 761 N.W.2d 7, at ¶1-24.

	44.5652  Consistency of exclusion of expert testimony based on PBT results with defendant's  right to present defense
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶5, 27-32, 35.
	 State v. Fischer, 2008 WI App 152, 314 Wis. 2d 324, 761 N.W.2d 7, at ¶1-24.


	44.566  Legislative history of statute excluding results of  PBT (i.e., Wis. Stat. § 343.33)
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶31, 34.

	44.567  Reasons for excluding results of PBT
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶34.

	44.568  PBT's place in process of OWI investigation
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶5.


	44.57  Dismissal Of Refusal Proceeding When Defendant Has Pled Guilty To OWI
	44.571  In general
	 State v. Brooks, 113 Wis. 2d 347, 335 N.W.2d 354 (1983): 1982 Term, p. 224, sec. 13.682.


	44.58  No Requirement That Driver Be Warned That Refusal To Submit To Chemical Breath Test Can Be Used Against Him At Trial
	 For cases dealing with this subject, see sec. 13.36214.

	44.59  Other Matters
	44.591  Requirement that blood be drawn "only by a physician, registered nurse, medical technologist, physician's assistant or person acting under the direction of a physician"
	44.5911  To qualify as "person acting under the direction of a physician," one need not be acting pursuant to specific order from physician in individual case
	 State v. Penzkofer, 184 Wis. 2d 262, 516 N.W.2d 774 (Ct. App. 1994): 1993 Term, p. 44-5, sec. 44.5711.


	44.592  Right of defendant who has not submitted to test under implied consent law to request breath test
	44.5921  In general
	 State v. Thurk, 224 Wis. 2d 662, 592 N.W.2d 1 (Ct. App. 1999): 1998 Term, p. 44-1, sec. 44.24112.

	44.5922  No need for suppression of other test results for failure to honor request
	 For cases dealing with this subject, see sec. 44.5427.


	44.593  When samples sought from driver to prove intoxication, implied consent law does not provide sole means of collecting blood or other sample and failure to comply with implied consent law does not render test results inadmissible; police may use other constitutional means to collect evidence of intoxication
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶54.
	 State v. Gibson, 2001 WI App 71, 242 Wis. 2d 267, 626 N.W.2d 73, 2000 Term WCA-240, at ¶4-12.

	44.594  Appellate review of matters relating to implied consent law
	44.5941  Standard of review
	 State v. Kliss, 2007 WI App 13, 298 Wis. 2d 275, 728 N.W.2d 9, at ¶6.
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	 State v. Olson, 103 Wis. 2d 455, 308 N.W.2d 917 (Ct. App. 1981): 1981 Term, p. 191, sec. 13.313.
	 State ex rel. State Public Defender v. Percy, 97 Wis. 2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, p. 168, sec. 12.313.
	 For cases dealing with the propriety of resort to extrinsic aid to interpretation, see sec. 45.31.

	45.1312  Dissent questioning validity of general rule
	 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 N.W.2d 729, at ¶45-56.


	45.132  When statute is ambiguous: statutory language is ambiguous when it can be understood in two or more senses by reasonably well-informed persons
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶22.
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶18.
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶6.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶15.
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶6.
	 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 312, 738 N.W.2d 137, at ¶7.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶11.
	 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 785, 730 N.W.2d 661, at ¶4.

	45.133  Disagreement on meaning of statute between parties or judges or between party and judge does not necessarily render statute ambiguous
	 Village of Cross Plains v. Haanstad, 2006 WI 16, 288 Wis. 2d 573, 709 N.W.2d 447, at ¶9.
	 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 659 N.W.2d 144, 2002 Term WCA-251, at ¶12.
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, sec. 47.71221.
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec 12.6822.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 (Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321.
	 Ashford v. Division of Hearings and Appeals, 177 Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 Term, p. 41-1, sec. 41.391.
	 State v. Jankowski, 173 Wis. 2d 522, 496 N.W.2d 215 (Ct. App. 1992): 1992 Term, p. 38-6, sec. 38.311.

	45.134  Ambiguity can be created by statute's interaction with, or relation to, another statutory provision
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶14.
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶14.
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 (1997): 1996 Term, p. 9-31, sec. 9.4853.
	 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 266 (1997): 1996 Term, p. 35-1, sec. 35.4121.
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 In Interest of Lindsey A.F., 2002 WI App 223, 257 Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, at ¶5.
	 State v. Herman, 2002 WI App 28, 250 Wis. 2d 166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14.
	 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶12.
	 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 625 N.W.2d 666, 2000 Term WCA-262, at ¶3.
	 State v. Murdock, 2000 WI App 170, 238 Wis. 2d 301, 617 N.W.2d 175, 2000 Term WCA-34, at ¶18.
	 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 (Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912.
	 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, sec. 42.3221.
	 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 (Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232.
	 State v. Chavez, 175 Wis. 2d 366, 498 N.W.2d 887 (Ct. App. 1993): 1992 Term, p. 7-5, sec. 7.2142.

	45.135  Impact of legislative history of statute on question of ambiguity
	45.1351  Legislative history of statute cannot be used to create ambiguity
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 45-1, sec. 45.132.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶39.
	 State v. Ludeking, 195 Wis. 2d 132, 536 N.W.2d 392 (Ct. App. 1995): 1995 Term, p. 37-1, sec. 37.2112.

	45.1352  Legislative history of statute can be invoked to demonstrate that statute is not ambiguous and that court has properly interpreted it
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶40.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶52.
	 State ex rel. Cramer v. Wisconsin Court of Appeals, 2000 WI 86, 236 Wis. 2d 473, 613 N.W.2d 591: 1999 Term, p. 43-1, sec. 43.4712.
	 State v. Milwaukee County, 2006 WI App 229, 297 Wis. 2d 339, 724 N.W.2d 916, at ¶28.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶39.
	 State v. Zimmerman, 2001 WI App 238, 248 Wis. 2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at ¶6.
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 45-2, sec. 45.133.

	45.1353  Legislative history may be examined to determine plain meaning of statute
	 For cases dealing with this subject, see sec. 45.1124.


	45.136  Impact of split of judicial authority regarding statute's meaning on question of ambiguity
	45.1361  Split in other jurisdictions on meaning of similar statute evidences statute's ambiguity
	 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212.

	45.1362  Division of judicial authority over the proper construction of a statute does not necessarily render it ambiguous
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.

	45.1363  When courts or judges disagree about interpretation of law, law is, by definition, ambiguous
	 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 (Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112.


	45.137  Other matters relating to ambiguity
	45.1371  Title of statute cannot be used to create ambiguity
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 45-1, sec. 45.132.

	45.1372  Propriety of resort to legislative history even in absence of ambiguity
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶6.

	45.1373  Effect of statutory definition of word or phrase
	 Village of Cross Plains v. Haanstad, 2006 WI 16, 288 Wis. 2d 573, 709 N.W.2d 447, at ¶9.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 256, sec. 13.3132.

	45.1374  Depending on facts of case, same statute may be found ambiguous in one setting and unambiguous in another
	 For cases dealing with this subject, see sec. 45.3198.


	45.138  Other matters relating to ambiguity (cont'd)
	45.1381  Provision that statute is to be liberally construed to effectuate remedial purpose can only serve as aid for resolving ambiguity not as basis for creating ambiguity
	 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 1992 Term, p. 45-2, sec. 45.134.

	45.1382  Statute unambiguous on its face may be ambiguous when applied to particular set of facts
	 State v. Brissette, 230 Wis. 2d 82, 601 N.W.2d 678 (Ct. App. 1999): 1999 Term, p. 10-21, sec. 10.72512.

	45.1383  Statute plain on its face may be rendered ambiguous by context in which it is sought to be applied
	 State v. Herman, 2002 WI App 28, 250 Wis. 2d 166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14.
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶12.

	45.1384  Statute may be plain and unambiguous when applied to one set of facts but yield an ambiguity when applied to another
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶30.
	 State v. McKee, 2002 WI App 148, 256 Wis. 2d 547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶9.

	45.1385  Before it will find statute ambiguous, court will first examine statutory definitions of words and phrases
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, See sec. 11.3162.

	45.1386  Extrinsic sources may be considered to assure that court's interpretation gives effect to intent of legislature
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶92.

	45.1387  Clear and unambiguous statute may be construed if literal application would lead to absurd or unreasonable result
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶15.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶7.

	45.1388  Ambiguity may be created by statute's placement in statute book
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶14.

	45.1389  Ambiguity not required before court may examine scope, context, or purpose of statute as long as the scope, context, and purpose are ascertainable from text and structure of statute itself, rather than extrinsic sources, such as legislative history
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶43.
	 For cases dealing with this subject, see sec. 45.3194.


	45.139  Other matters relating to ambiguity (cont'd)
	45.1391  Statute not rendered ambiguous simply because its provisions are difficult to apply to facts of particular case
	 State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 (Ct. App. 1995): 1995 Term, p. 33-5, sec. 33.2321.

	45.1392  Use of word "any" may render statute unambiguous and susceptible to only one interpretation
	 State v. Sweat, 202 Wis. 2d 366, 550 N.W.2d 709 (Ct. App. 1996): 1995 Term, p. 9-11, sec. 9.4833.

	45.1393  Ambiguity may be created by absence of explicit sanction of, or prohibition on, particular action that party argues is prohibited by statute
	 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 16 (1991): 1990 Term, p. 42-5, sec. 42.4311.

	45.1394  Word is not ambiguous merely because it is general enough to encompass more than one set of circumstances
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.

	45.1395  Need to resort to dictionary to ascertain meaning of word does not render word ambiguous
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Whistleman, 2001 WI App 189, 247 Wis. 2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶11.
	 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at ¶14.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec. 34.62111.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.

	45.1396  Fact that same conduct may be violation of two statutes does not mean that those statutes are ambiguous
	 State v. Schmidt, 221 Wis. 2d 189, 585 N.W.2d 186 (Ct. App. 1998): 1998 Term, p. 35-1, sec. 35.4111.

	45.1397  Statute need not be ambiguous before court may resort to dictionary for definition of its terms
	 For cases dealing with this subject, see sec. 45.2122.

	45.1398  Ambiguity not created by failure to address every interpretative theory
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 45-2, sec. 45. 135.

	45.1399  Fact that statute can be applied in situations not expressly anticipated by legislature does not demonstrate ambiguity; it demonstrates breadth
	 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. Ct. 1952 (1998): 1997 Term, p. 45-2, sec. 45.134.



	45.14  Determining Which Controls When Statutes Conflict
	45.141  Specific provision is controlling over general one
	45.1411  In general
	 Corley v. United States, 129 S. Ct. 1558 (2009).
	 Edmond v. United States, 117 S. Ct. 1573 (1997): 1996 Term, p. 45-2, sec. 45.141.
	 Gozlon-Peretz v. United States, 111 S. Ct. 840 (1991): 1990 Term, p. 45-3, sec. 45.141.
	 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 Term, p. 170, sec. 12.3193.
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶41.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶47.
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶27.
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶38-39.
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶21.
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶24.
	 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 City of Muskego v. Godec, 167 Wis. 2d 536, 482 N.W.2d 79 (1992): 1991 Term, p. 17-1, sec. 17.311.
	 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 (1981): 1980 Term, p. 79, sec. 6.411.
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 170, sec. 12.3193.
	 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 772 N.W.2d 674, at ¶5, 8.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶7, 12.
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶7.
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶10.
	 State v. Hemphill, 2006 WI App 185, 296 Wis. 2d 198, 722 N.W.2d 393, at ¶11.
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶21.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶23.
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶7.
	 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 225, 685 N.W.2d 585, at ¶15.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶25.
	 State v. Larson, 2003 WI App 235, 268 Wis. 2d 162, 672 N.W.2d 322, at ¶6.
	 In Interest of Daniel T., 2003 WI App 200, 266 Wis. 2d 1032, 670 N.W.2d 95, at ¶8.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶22.
	 State v. Tainter, 2002 WI App 296, 259 Wis. 2d 387, 655 N.W.2d 538, 2002 Term WCA-183, at ¶15.
	 In Interest of Lindsey A.F., 2002 WI App 223, 257 Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, at ¶21.
	 State v. Smith, 2002 WI App 118, 254 Wis. 2d 654, 648 N.W.2d 15, 2001 Term WCA-368, at ¶15.
	 State v. Jennings, 2002 WI App 16, 250 Wis. 2d 138, 640 N.W.2d 165, 2001 Term WCA-218, at ¶21-22, 24.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶20.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.
	 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 (Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631.
	 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812.
	 State ex rel. Oliver v. Guolee, 179 Wis. 2d 376, 507 N.W.2d 145 (Ct. App. 1993): 1993 Term, p. 45-2, sec. 45.141.
	 In Interest of Shawn B.N., 173 Wis. 2d 343, 497 N.W.2d 141 (Ct. App. 1992): 1992 Term, p. 42-7, sec. 42.412.
	 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 (Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121.
	 Brown County v. State Public Defender, 167 Wis. 2d 168, 482 N.W.2d 665 (Ct. App. 1992): 1991 Term, p. 12-7, sec. 12.6631.
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1921.
	 State v. Martin, 156 Wis. 2d 399, 456 N.W.2d 892 (Ct. App. 1990): 1989 Term, p. 45-2, sec. 45.1411.
	 State v. Dresel, 136 Wis. 2d 461, 401 N.W.2d 855 (Ct. App. 1987): 1986 Term, p. 257, sec. 13.3194.
	 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 (Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221.
	 State v. Ledford, 114 Wis. 2d 562, 339 N.W.2d 361 (Ct. App. 1983): 1983 Term, p. 140, sec. 6.411.
	 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 221, sec. 13.3194.
	 State v. Smith, 106 Wis. 2d 151, 316 N.W.2d 124 (Ct. App. 1982): 1981 Term, p. 99, sec. 7.51.
	 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 135 (Ct. App. 1981): 1981 Term, p. 192, sec. 13.3193.
	 State v. May, 100 Wis. 2d 9, 301 N.W.2d 458 (Ct. App. 1980): 1980 Term, p. 25, sec. 2.62.

	45.1412  Prosecutor may charge more general statute proscribing defendant's criminal conduct even though more specific statute exists
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶9-14.
	 State v. Eisenberg, 151 Wis. 2d 38, 443 N.W.2d 328 (Ct. App. 1989): 1988 Term, p. 37-2, sec. 37.221.

	45.1413  Rule only applies where legislative intent cannot be discerned from pertinent provisions and provisions are in irreconcilable conflict
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶24.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶22.

	45.1414  Exception:  when application of rule creates absurd result
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶21.

	45.1415  Rule applies only when general statute is ambiguous
	 State v. Ploeckelman, 2007 WI App 31, 299 Wis. 2d 251, 729 N.W.2d 784, at ¶10-11.

	45.1416  Rule does not apply if it appears that legislature intended general statute to prevail
	 State v. Galvan, 2007 WI App 173, 304 Wis. 2d 466, 736 N.W.2d 890, at ¶7, 17.


	45.142  Later provision is controlling over earlier one
	 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 (1981): 1980 Term, p. 79, sec. 6.411.
	 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 135 (Ct. App. 1981): 1981 Term, p. 192, sec. 13.3193.


	45.15  When Strict Construction Required
	45.151  Penal statute (rule of lenity)
	45.1511  In general
	 Dean v. United States, 129 S. Ct. 1849 (2009).
	 United States v. Hayes, 129 S. Ct. 1079 (2009).
	 United States v. Santos, 128 S. Ct. 2020 (2008).
	 Burgess v. United States, 128 S. Ct. 1572 (2008).
	 Scheidler v. National Organization for Women, Inc., 123 S. Ct. 1057 (2003), 2002 Term USSC-9.
	 Cleveland v. United States, 121 S. Ct. 365 (2000), 2000 Term USSC-1.
	 Castillo v. United States, 120 S. Ct. 2090 (2000): 1999 Term, p. 45-3, sec. 45.1511.
	 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 Term, p. 34-5, sec. 34.8112.
	 Caron v. United States, 118 S. Ct. 2007 (1998): 1997 Term, p. 45-2, sec. 45.151.
	 Muscarello v. United States, 118 S. Ct. 1911 (1998): 1997 Term, p. 45-2, sec. 45.151.
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 45-3, sec. 45.151.
	 Bates v. United States, 118 S. Ct. 285 (1997): 1997 Term, p. 38-21, sec. 38.8821.
	 United States v. Lanier, 117 S. Ct. 1219 (1997): 1996 Term, p. 45-2, sec. 45.151.
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 45-2, sec. 45.151.
	 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, p. 9-8, sec. 9.3231.
	 United States v. Shabani, 115 S. Ct. 382 (1994): 1994 Term, p. 36-3, sec. 36.2411.
	 Staples v. United States, 114 S. Ct. 1793 (1994): 1993 Term, p. 45-2, sec. 45.151.
	 Beecham v. United States, 114 S. Ct. 1669 (1994): 1993 Term, p. 38-3, sec. 38.1332.
	 National Organization for Women, Inc. v. Scheidler, 114 S. Ct. 798 (1994): 1993 Term, p. 45-3, sec. 45.151.
	 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 Term, p. 45-2, sec. 45.151.
	 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 Term, p. 45-2, sec. 45.151.
	 United States v. R.L.C., 112 S. Ct. 1329 (1992): 1991 Term, p. 42-3, sec. 42.411.
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 45-3, sec. 45.151.
	 Gozlon-Peretz v. United States, 111 S. Ct. 840 (1991): 1990 Term, p. 45-3, sec. 45.151.
	 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 Term, p. 45-3, sec. 45.151.
	 Taylor v. United States, 110 S. Ct. 2143 (1990): 1989 Term, p. 45-2, sec. 45.151.
	 Hughey v. United States, 110 S. Ct. 1979 (1990): 1989 Term, p. 9-24, sec. 9.5225.
	 Crandon v. United States, 110 S. Ct. 997 (1990): 1989 Term, p. 38-3, sec. 38.7111.
	 United States v. Kozminski, 108 S. Ct. 2751 (1988): 1987 Term, p. 45-2, sec. 45.151.
	 McNally v. United States, 107 S. Ct. 2875 (1987): 1986 Term, p. 257, sec. 13.315.
	 Tanner v. United States, 107 S. Ct. 2739 (1987): 1986 Term, p. 257, sec. 13.315.
	 Sedima, S.P.R.L. v. Imrex Co., Inc., 105 S. Ct. 3275 (1985): 1984 Term, p. 218, sec. 13.315.
	 Dowling v. United States, 105 S. Ct. 3127 (1985): 1984 Term, p. 218, sec. 13.315.
	 Liparota v. United States, 105 S. Ct. 2084 (1985): 1984 Term, p. 209, sec. 12.7921.
	 United States v. Yermian, 104 S. Ct. 2936 (1984): 1983 Term, p. 251, sec. 13.315.
	 United States v. Rodgers, 104 S. Ct. 1942 (1984): 1983 Term, p. 251, sec. 13.315.
	 Dixson v. United States, 104 S. Ct. 1172 (1984): 1983 Term, p. 251, sec. 13.315.
	 Russello v. United States, 104 S. Ct. 296 (1983): 1983 Term, p. 251, sec. 13.315.
	 Williams v. United States, 102 S. Ct. 3088 (1982): 1981 Term, p. 191, sec. 13.315.
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	 State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 659 N.W.2d 144, 2002 Term WCA-251, at ¶12.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶10.
	 In Interest of Lindsey A.F., 2002 WI App 223, 257 Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, at ¶22.
	 State v. Treadway, 2002 WI App 195, 257 Wis. 2d 467, 651 N.W.2d 334, 2002 Term WCA-20, at ¶17.
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶10.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶21.
	 State v. Leitner, 2001 WI App 172, 247 Wis. 2d 195, 633 N.W.2d 207, 2001 Term WCA-27, at ¶52.
	 State v. Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 2000 Term WCA-339, at ¶49.
	 State ex rel. Szymanski v. Gamble, 2001 WI App 118, 244 Wis. 2d 272, 630 N.W.2d 570, 2000 Term WCA-311, at ¶12.
	 State v. Skibinski, 2001 WI App 109, 244 Wis. 2d 229, 629 N.W.2d 12, 2000 Term WCA-304, at ¶6.
	 State v. Gibbs, 2001 WI App 83, 242 Wis. 2d 640, 625 N.W.2d 666, 2000 Term WCA-262, at ¶9.
	 State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 N.W.2d 248, 2000 Term WCA-77, at ¶11.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶20.
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶7.
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.
	 State v. Smith, 214 Wis. 2d 541, 571 N.W.2d 472 (Ct. App. 1997): 1997 Term, p. 35-9, sec. 35.4121.
	 State v. Keding, 214 Wis. 2d 363, 571 N.W.2d 450 (Ct. App. 1997): 1997 Term, p. 10-33, 10.7452.
	 In Interest of Trent N., 212 Wis. 2d 728, 569 N.W.2d 719 (Ct. App. 1997): 1997 Term, p. 42-1, sec. 42.1311.
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 36.2511.
	 State v. Hubbard, 206 Wis. 2d 651, 558 N.W.2d 126 (Ct. App. 1996): 1996 Term, p. 34-1, sec. 34.4111.
	 In Interest of Julian C.P., 201 Wis. 2d 530, 549 N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, sec. 42.683.
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.71217.
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 31.6254.
	 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 (Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322.
	 In Interest of Michelle A.D., 181 Wis. 2d 917, 512 N.W.2d 248 (Ct. App. 1994): 1993 Term, p. 31-9, sec. 31.5213.
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.
	 State v. Charles, 180 Wis. 2d 155, 509 N.W.2d 85 (Ct. App. 1993): 1993 Term, p. 37-4, sec. 37.2113.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 (Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111.
	 Ashford v. Division of Hearings and Appeals, 177 Wis. 2d 34, 501 N.W.2d 824 (Ct. App. 1993): 1992 Term, p. 41-1, sec. 41.391.
	 State v. Schambow, 176 Wis. 2d 286, 500 N.W.2d 362 (Ct. App. 1993): 1992 Term, p. 33-3, sec. 33.2124.
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213.
	 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 (Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834.
	 State v. Phillips, 172 Wis. 2d 391, 493 N.W.2d 238 (Ct. App. 1992): 1992 Term, p. 38-4, sec. 38.1341.
	 State v. Wilks, 165 Wis. 2d 102, 477 N.W.2d 632 (Ct. App. 1991): 1991 Term, p. 45-2, sec. 45.171.
	 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 (Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121.
	 State v. Hoffman, 163 Wis. 2d 752, 472 N.W.2d 558 (Ct. App. 1991): 1991 Term, p. 35-3, sec. 35.4112.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.
	 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361.
	 In Interest of K.A.P., 159 Wis. 2d 384, 464 N.W.2d 106 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 45.1911.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 45.1721.
	 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 (Ct. App. 1990): 1990 Term, p. 37-1, sec. 37.221.
	 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 882 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 45.1721.
	 In Interest of C.G., 154 Wis. 2d 298, 453 N.W.2d 494 (Ct. App. 1990): 1989 Term, p. 42-4, sec. 42.4211.
	 State v. Skaff, 152 Wis. 2d 48, 447 N.W.2d 84 (Ct. App. 1989): 1989 Term, p. 45-3, sec. 45.181.
	 State v. Strohbeen, 147 Wis. 2d 566, 433 N.W.2d 288 (Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.172.
	 State v. Michels, 141 Wis. 2d 81, 414 N.W.2d 311 (Ct. App. 1987): 1987 Term, p. 45-3, sec. 45.171.
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 45-3, sec. 45.171.
	 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 130 (Ct. App. 1987): 1987 Term, p. 47-2, sec. 47.113.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 257, sec. 13.316.
	 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 575 (Ct. App. 1986): 1985 Term, p. 204, sec. 13.316.
	 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 (Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211.
	 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985): 1985 Term, p. 171, sec. 12.3141.
	 State v. Weister, 125 Wis. 2d 54, 370 N.W.2d 278 (Ct. App. 1985): 1984 Term, p. 194, sec. 12.571.
	 State v. Tappa, 123 Wis. 2d 210, 365 N.W.2d 913 (Ct. App. 1985): 1984 Term, p. 194, sec. 12.561.
	 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 (Ct. App. 1982): 1982 Term, p. 220, sec. 13.316.
	 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 191, sec. 13.313.
	 State ex rel. Brockway v. Milwaukee County Circuit Court, 105 Wis. 2d 341, 313 N.W.2d 845 (Ct. App. 1981): 1981 Term, p. 192, sec. 13.316.
	 State v. Phillips, 99 Wis. 2d 46, 298 N.W.2d 239 (Ct. App. 1980): 1980 Term, p. 151, sec. 13.316.
	 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 (Ct. App. 1980): 1979 Term, p. 169, sec. 12.316.
	 State v. Morrow, 95 Wis. 2d 595, 291 N.W.2d 298 (Ct. App. 1980): 1979 Term, p. 169, sec. 12.316.
	 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 169, sec. 12.316.
	 State v. Balestrieri, 87 Wis. 2d 1, 274 N.W.2d 269 (Ct. App. 1979): 1978 Term, p. 123, sec. 11.7511.
	 McLeod v. State, 85 Wis. 2d 787, 271 N.W.2d 157 (Ct. App. 1978): 1978 Term, p. 131, sec. 12.313.

	45.1712  Court's reading of words into statute in order to avoid absurd result
	 Racine County v. Berndt, 161 Wis. 2d 116, 467 N.W.2d 205 (Ct. App. 1991): 1990 Term, p. 38-2, sec. 38.711.

	45.1713  Fact that plain language of statute creates unreasonable or absurd result does not give court right to change that language by judicial fiat; unreasonable or absurd results created by plain language of statute present problem for legislature to address
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.

	45.1714  Fact that interpretation not supported by statutory language is more reasonable than interpretation supported by statutory language does not necessarily make latter interpretation unreasonable or absurd
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶44.

	45.1715  When faced with plain language, court applies plain language unless such application would lead to absurd or unreasonable results
	 For cases dealing with this subject, see sec. 45.123.


	45.172  Conflict with other statutes
	45.1721  In general
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶24.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4942.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (Ct. App. 1996): 1995 Term, p. 20-11, sec. 20.8812.
	 State v. Struzik, 113 Wis. 2d 245, 335 N.W.2d 432 (Ct. App. 1983): 1982 Term, p. 221, sec. 13.3198.
	 For cases dealing with the rule of statutory construction that statutes dealing with the same subject matter should be construed together and harmonized, see sec. 45.1922.

	45.1722  Where no conflict exists, court will not look beyond plain words of statute in construing it
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶22.


	45.173  Rendering any part of statute superfluous, inoperative, or meaningless; court's duty to give effect, where possible, to every sentence, clause and word of statute
	45.1731  In general
	 Corley v. United States, 129 S. Ct. 1558 (2009).
	 Begay v. United States, 128 S. Ct. 1581 (2008).
	 Clark v. Arizona, 126 S. Ct. 2709 (2006).
	 Scheidler v. National Organization For Women Inc., 126 S. Ct. 1264 (2006).
	 Duncan v. Walker, 121 S. Ct. 2120 (2001), 2000 Term USSC-29.
	 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 Term, p. 34-5, sec. 34.8112.
	 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 Term, p. 10-13, sec. 10.61111.
	 Hohn v. United States, 118 S. Ct. 1969 (1998): 1997 Term, p. 45-3, sec. 45.173.
	 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 Term, p. 45-3, sec. 45.173.
	 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 Term, p. 45-3, sec. 45.172.
	 Negonsott v. Samuels, 113 S. Ct. 1119 (1993): 1992 Term, p. 45-3, sec. 45.172.
	 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 Term, p. 34-3, sec. 34.3311.
	 United States v. Albertini, 105 S. Ct. 2897 (1985): 1984 Term, p. 219, sec. 13.318.
	 Colautti v. Franklin, 99 S. Ct. 675 (1979): 1978 Term, p. 132, sec. 12.316.
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶12.
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶39.
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶35.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶14, 60.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶46.
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶21.
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶42.
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.
	 State v. Kienitz, 227 Wis. 2d 423, 697 N.W.2d 712 (1999): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 528 (1997): 1996 Term, p. 9-5, sec. 9.1331.
	 State v. Ferguson, 202 Wis. 2d 233, 549 N.W.2d 718 (1996): 1995 Term, p. 12-8, sec. 12.6842.
	 State v. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 (1996): 1995 Term, p. 5-1, sec. 5.1131.
	 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 (1996): 1995 Term, p. 36-9, sec. 36.193.
	 State v. Achterberg, 201 Wis. 2d 291, 548 N.W.2d 515 (1996): 1995 Term, p. 6-5, sec. 6.3311.
	 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 (1992): 1991 Term, p. 9-19, sec. 9.4519C.
	 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 (1991): 1990 Term, p. 45-3, sec. 45.171.
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 45-3, sec. 45.172.
	 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 (1989): 1988 Term, p. 45-2, sec. 45.171.
	 State ex rel. Teunas v. County of Kenosha, 142 Wis. 2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 45-3, sec. 45.173.
	 State v. McCrossen, 129 Wis. 2d 277, 385 N.W.2d 161 (1986): 1985 Term, p. 204, sec. 13.318.
	 State v. Danforth, 129 Wis. 2d 187, 385 N.W.2d 125 (1986): 1985 Term, p. 204, sec. 13.318.
	 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 (1981): 1980 Term, p. 79, sec. 6.411.
	 Donaldson v. State, 93 Wis. 2d 306, 286 N.W.2d 817 (1980): 1979 Term, p. 170, sec. 12.318.
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶17-19.
	 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 772 N.W.2d 674, at ¶5, 10.
	 State v. Wisth, 2009 WI App 53, 317 Wis. 2d 719, 766 N.W.2d 781, at ¶8.
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶5.
	 State v. Doss, 2007 WI App 208, 305 Wis. 2d 414, 740 N.W.2d 410, at ¶17.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶11.
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶12.
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶8.
	 State v. Smith, 2004 WI App 116, 275 Wis. 2d 204, 685 N.W.2d 821, at ¶12.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶9.
	 In Interest of Lindsey A.F., 2002 WI App 223, 257 Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, at ¶20.
	 State v. Dibble, 2002 WI App 219, 257 Wis. 2d 274, 650 N.W.2d 908, 2002 Term WCA-65, at ¶15.
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶20.
	 State v. Pharm, 2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 2000 Term WCA-28, at ¶20.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d 555 (Ct. App. 1999): 1999 Term, p. 10-40, sec. 10.79234.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.
	 State v. Neave, 220 Wis. 2d 786, 585 N.W.2d 169 (Ct. App. 1998): 1998 Term, p. 9-32, sec. 9.6322.
	 State v. Dominic E.W., 218 Wis. 2d 52, 579 N.W.2d 282 (Ct. App. 1998): 1997 Term, p. 6-10, sec. 6.4611.
	 State v. Paulick, 213 Wis. 2d 432, 570 N.W.2d 626 (Ct. App. 1997): 1997 Term, p. 10-37, sec. 10.7732.
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.
	 State v. Boyer, 198 Wis. 2d 837, 543 N.W.2d 562 (Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1832.
	 State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994): 1993 Term, p. 29-3, sec. 29.224.
	 State ex rel. Hansen v. Circuit Court, 181 Wis. 2d 993, 513 N.W.2d 139 (Ct. App. 1994): 1993 Term, p. 41-6, sec. 41.221.
	 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 (Ct. App. 1994): 1993 Term, p. 8-11, sec. 8.8112.
	 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 (Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111.
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.
	 State v. Robertson, 174 Wis. 2d 36, 496 N.W.2d 221 (Ct. App. 1993): 1992 Term, p. 36-7, sec. 36.1834.
	 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 (Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121.
	 State ex rel. Taylor v. Linse, 161 Wis. 2d 719, 469 N.W.2d 201 (Ct. App. 1991): 1990 Term, p. 45-3, sec. 45.171.
	 State v. Bonds, 161 Wis. 2d 605, 469 N.W.2d 184 (Ct. App. 1991): 1990 Term, p. 33-1, sec. 33.2112.
	 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1991): 1990 Term, p. 45-3, sec. 45.171.
	 State v. McCollum, 159 Wis. 2d 184, 464 N.W.2d 44 (Ct. App. 1990): 1990 Term, p. 45-3, sec. 45.171.
	 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 882 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 45.1911.
	 Burke v. Goodrich, 154 Wis. 2d 347, 453 N.W.2d 497 (Ct. App. 1990): 1989 Term, p. 9-20, sec. 9.4931.
	 State v. Taylor, 142 Wis. 2d 36, 417 N.W.2d 192 (Ct. App. 1987): 1987 Term, p. 45-3, sec. 45.173.
	 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 (Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221.
	 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985): 1985 Term, p. 171, sec. 12.3141.
	 State v. Leach, 122 Wis. 2d 339, 363 N.W.2d 234 (Ct. App. 1984): 1984 Term, p. 219, sec. 13.318.
	 State v. Way, 113 Wis. 2d 82, 334 N.W.2d 918 (Ct. App. 1983): 1982 Term, p. 220, sec. 13.318.
	 State v. Smith, 103 Wis. 2d 361, 309 N.W.2d 7 (Ct. App. 1981): 1981 Term, p. 192, sec. 13.318.

	45.1732  Interpretation of statute that renders element of crime easy to prove does not render that element superfluous
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶26-27.


	45.174  Creation of anomaly
	 State v. White, 97 Wis. 2d 193, 295 N.W.2d 346 (1980): 1979 Term, p. 169, sec. 12.317.

	45.175  Rendering statute unconstitutional
	 For cases dealing with this subject, see secs. 47.45, 47.46, and 47.47.

	45.176  Rendering another or related statute inoperative
	 For cases dealing with this subject, see sec. 45.1987.

	45.177  Rendering a term redundant
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶21.
	 State v. Bodoh, 220 Wis. 2d 102, 582 N.W.2d 440 (Ct. App. 1998): 1997 Term, p. 33-4, sec. 33.3212.

	45.178  Rendering statute internally inconsistent or illogical
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).

	45.179  Other results that should be avoided
	45.1791  Tortured and twisted wheel-spinning requirement that lacks substantive rationale
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶16.

	45.1792  Leaving gaps in statute
	 For cases dealing with this subject, see sec. 45.19987.



	45.18  What Should Be Considered In Construing Statute
	45.181  Entire statute or section; statute is to be read as a whole
	 Corley v. United States, 129 S. Ct. 1558 (2009).
	 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 Term, p. 45-3, sec. 45.181.
	 Webster v. Reproductive Health Services, 109 S. Ct. 3040 (1989): 1988 Term, p. 45-2, sec. 45.181.
	 Massachusetts v. Morash, 109 S. Ct. 1668 (1989): 1988 Term, p. 45-1, sec. 45.111.
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶12, 21.
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶20.
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶45.
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶21.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶14.
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶28.
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶35.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶23.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶46.
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶21.
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	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶7.
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	 State v. Torpen, 2001 WI App 273, 248 Wis. 2d 951, 637 N.W.2d 481, 2001 Term WCA-163, at ¶11.
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	 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 848 (Ct. App. 1990): 1990 Term, p. 45-4, sec. 45.1911.
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	 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 45-3, sec. 45.1911.
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	 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 (Ct. App. 1982): 1982 Term, p. 220, sec. 13.317.
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 221, sec. 13.3193.
	 State ex rel. Brockway v. Milwaukee County Circuit Court, 105 Wis. 2d 341, 313 N.W.2d 845 (Ct. App. 1981): 1981 Term, p. 192, sec. 13.317.
	 State v. Campbell, 102 Wis. 2d 243, 306 N.W.2d 272 (Ct. App. 1981): 1980 Term, p. 151, sec. 13.317.
	 State v. Jones, 98 Wis. 2d 679, 298 N.W.2d 100 (Ct. App. 1980): 1980 Term, p. 140, sec. 12.7221.
	 State v. Coble, 95 Wis. 2d 717, 291 N.W.2d 652 (Ct. App. 1980): 1979 Term, p. 169, sec. 12.317.
	 State v. Wolter, 85 Wis. 2d 353, 270 N.W.2d 230 (Ct. App. 1978): 1978 Term, p. 114, sec. 11.512.
	 For cases dealing with the need to avoid conflict between statutes, see sec. 45.172.

	45.1923  Statutes on same subject matter should be construed in manner that harmonizes them and gives each full force and effect
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶24.
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶28.
	 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921.
	 State v. McDowell, 2003 WI App 168, 266 Wis. 2d 599, 669 N.W.2d 204, at ¶47.
	 State v. Madlock, 230 Wis. 2d 324, 602 N.W.2d 104 (Ct. App. 1999): 1999 Term, p. 9-14, sec. 9.4811.

	45.1924  Each part of statute should be construed in connection with every other part to produce harmonious whole
	 State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 706 N.W.2d 683, at ¶12.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶24.
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.
	 In Interest of Antonio M.C., 182 Wis. 2d 301, 513 N.W.2d 662 (Ct. App. 1994): 1993 Term, p. 42-3, sec. 42.3221.
	 State ex rel. Wisconsin State Journal v. Circuit Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 1986): 1985 Term, p. 205, sec. 13.3199.

	45.1925  Apparently conflicting provisions of law should be construed so as to harmonize them
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶24.
	 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 (1997): 1996 Term, p. 9-31, sec. 9.4853.
	 State v. White, 2000 WI App 147, 237 Wis. 2d 699, 615 N.W.2d 667, 2000 Term WCA-1, at ¶7.

	45.1926  Interrelated statutes should be construed to produce a harmonious whole
	 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552.
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 45-4, sec. 45.1921.

	45.1927  When statutes conflict, court is to harmonize them in a manner that serves each statute's purpose
	 State v. Szulczewski, 216 Wis. 2d 495, 574 N.W.2d 660 (1998): 1997 Term, p. 9-13, sec. 9.4942.

	45.1928  Conflicts between statutes are not favored and will not be held to exist if statute may be reasonably interpreted otherwise
	 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921.
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111.

	45.1929  Construction should reconcile legislature's goals in statutes under review
	 State v. Crider, 2000 WI App 84, 234 Wis. 2d 195, 610 N.W.2d 198: 1999 Term, p. 31-15, sec. 31.62552.


	45.193  Statutory construction and the constitution
	45.1931  Construction so as to render statute constitutional
	 For cases dealing with this subject, see sec. 47.46.

	45.1932  Construction so as to avoid constitutional issue
	 For cases dealing with this subject, see sec. 47.45.

	45.1933  Supplying constitutional deficiencies to save statute
	 For cases dealing with this subject, see sec. 47.47.


	45.194  Presumptions utilized in construing statutes
	45.1941  Presumption that legislature, in enacting statutes, is aware of existing law
	45.19411  In general
	 Albernaz v. United States, 101 S. Ct. 1137 (1981): 1980 Term, p. 152, sec. 13.3193.
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶24.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 266 (1997): 1996 Term, p. 35-1, sec. 35.4121.
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 37-1, sec. 37.2112.
	 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 16 (1991): 1990 Term, p. 42-5, sec. 42.4311.
	 State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 (1983): 1982 Term, p. 221, sec. 13.3195.
	 State ex rel. McDonald v. Circuit Court, 100 Wis. 2d 569, 302 N.W.2d 462 (1981): 1980 Term, p. 126, sec. 12.1512.
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶8.
	 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 722 N.W.2d 760, at ¶9.
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶9.
	 State v. McKee, 2002 WI App 148, 256 Wis. 2d 547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶12.
	 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 47.19112.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.
	 State v. Mata, 199 Wis. 2d 315, 544 N.W.2d 578 (Ct. App. 1996): 1995 Term, 38-3, sec. 38.1321.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.
	 State v. Taylor, 170 Wis. 2d 524, 489 N.W.2d 664 (Ct. App. 1992): 1992 Term, p. 37-3, sec. 37.2121.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 204, sec. 13.3195.
	 State v. Struzik, 113 Wis. 2d 245, 335 N.W.2d 432 (Ct. App. 1983): 1982 Term, p. 221, sec. 13.3195.
	 In Interest of R.E.H., 101 Wis. 2d 647, 305 N.W.2d 162 (Ct. App. 1981): 1980 Term, p. 151, sec. 13.3193.

	45.19412  Existing case law
	 Abuelhawa v. United States, 129 S. Ct. 2102 (2009).
	 State v. Dearborn, 2008 WI App 131, 313 Wis. 2d 767, 758 N.W.2d 463, at ¶25.


	45.1942  Presumption that legislature knows that in the absence of amendment of statute, construction put on it by court will remain unchanged
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 45-3, sec. 45.1943.
	 Neal v. United States, 116 S. Ct. 763 (1996): 1995 Term, p. 36-8, sec. 36.1841.
	 Evans v. United States, 112 S. Ct. 1881 (1992): 1991 Term, p. 34-3, sec. 34.7111.
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶38.
	 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 (1997): 1996 Term, p. 34-4, sec. 34.5212.
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 37-1, sec. 37.2112.
	 State v. Eichman, 155 Wis. 2d 552, 456 N.W.2d 143 (1990): 1989 Term, p. 45-3, sec. 45.193.
	 State v. Banks, 105 Wis. 2d 32, 313 N.W.2d 67 (1981): 1981 Term, p. 191, sec. 13.314.
	 State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980): 1979 Term, p. 168, sec. 12.314.
	 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 258 (1978): 1977 Term, p. 89, sec. 12.37.
	 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 722 N.W.2d 760, at ¶9.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 204, sec. 13.3195.
	 In Matter of D.V., 100 Wis. 2d 363, 302 N.W.2d 64 (Ct. App. 1981): 1980 Term, p. 147, sec. 13.13.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 151, sec. 13.314.
	 State v. Stuhr, 92 Wis. 2d 46, 284 N.W.2d 459 (Ct. App. 1979): 1979 Term, p. 168, sec. 12.314.
	 For cases dealing generally with legislative acquiescence in the judicial interpretation of a statute, see sec. 45.1951.
	 For cases dealing with the principle that the construction given to a statute by the supreme court becomes a part of the statute unless the legislature subsequently amends the statute to effect a change in it, see sec. 45.4795.

	45.1943  Presumption against implied repeal of statute
	 For cases dealing with this subject, see sec. 45.441.

	45.1944  Presumption that legislature chose terms carefully and precisely to convey intended meaning
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶30.
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶13.
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶33.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶15.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.
	 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 47.3311.
	 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661.

	45.1945  Presumption that legislature employs terminology consistent with that used by courts
	 For cases dealing with this subject, see sec. 45.2941.

	45.1946  Presumptions relating to legislature's enactment of statute modeled on federal statute, but containing different language
	45.19461  Presumption that, when state legislature has deliberately departed from broader language of federal statute that served as model for state statute, state legislature made deliberate choice to constrict statute's operation
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 36-4, sec. 36.1821.

	45.19462  Presumption that, when state legislature has deliberately adopted different language than that found in federal statute that served as model for state statute, state legislature made deliberate choice to create statute with different meaning
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.


	45.1947  Presumption that when legislature alters the words of a statute, it must intend to change the statute's meaning
	 United States v. Wilson, 112 S. Ct. 1351 (1992): 1991 Term, p. 45-3, sec. 45.1951.

	45.1948  Other presumptions (cont'd)
	45.19481  Presumption that legislature intended to pass constitutional law
	 United States v. X-Citement Video, Inc., 115 S. Ct. 464 (1994): 1994 Term, p. 45-2, sec. 45.1941.

	45.19482  Presumption that legislature intends for statute to be interpreted in manner that advances purposes of statute
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶87.
	 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 679 N.W.2d 910, at ¶8.

	45.19483  Presumption that legislature says what it means and means what it says
	 Dodd v. United States, 125 S. Ct. 2478 (2005).


	45.1949  Other presumptions (cont'd)
	45.19491  Presumption that legislature intended to adopt common law definition of statutory term
	 Scheidler v. National Organization for Women, Inc., 123 S. Ct. 1057 (2003), 2002 Term USSC-9.
	 United States v. Shabani, 115 S. Ct. 382 (1994): 1994 Term, p. 36-3, sec. 36.2411.

	45.19492  Presumption that adoption of wording of statute from another jurisdiction carries with it previous judicial interpretations of the wording
	 Shannon v. United States, 114 S. Ct. 2419 (1994): 1993 Term, p. 45-4, sec. 45.1944.

	45.19493  Presumption that, when Legislature uses different terms in statute, it intends terms to have different meanings
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.
	 For cases dealing with the maxim that different words in a statute should be given different meanings, see sec. 45.296.

	45.19494  Presumption that legislature intended same word used in related statutes to have same meaning in both provisions
	 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 (Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612.

	45.19495  Presumption that Congress unlikely to have intended radical departure from past practice without expressly saying so
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 45-4, sec. 45.1945.

	45.19496  Presumption that legislature deliberately chose language it used in statute
	 State v. Eastman, 220 Wis. 2d 330, 582 N.W.2d 749 (Ct. App. 1998): 1997 Term, p. 36-2, sec. 36.18212.
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111.

	45.19497  Where particular language is included in one section of statute but omitted in another section of same statute, it is generally presumed that the legislature acted intentionally and purposely in the disparate inclusion or exclusion
	 Dean v. United States, 129 S. Ct. 1849 (2009).
	 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 Term USSC-10.
	 Duncan v. Walker, 121 S. Ct. 2120 (2001), 2000 Term USSC-29.
	 Hohn v. United States, 118 S. Ct. 1969 (1998): 1997 Term, p. 45-4, sec. 45.1942.
	 Bates v. United States, 118 S. Ct. 285 (1997): 1997 Term, p. 38-21, sec. 38.8821.
	 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998): 1997 Term, p. 29-2, sec. 29.21.

	45.19498  Presumption that where legislature adopts new law incorporating sections of prior law, legislature had knowledge of interpretation given to incorporated law
	 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 Term, p. 45-4, sec. 45.1943.

	45.19499  Presumption that, when legislature enacts verbatim provision of uniform act, intent of legislature is intent of drafters of uniform act
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶16.



	45.195  Legislative acquiescence in judicial or administrative interpretation of statute
	45.1951  Judicial interpretation
	45.19511  In general
	 Watson v. United States, 128 S. Ct. 579 (2007).
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶29.
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶42.
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶38.
	 State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 (1997): 1996 Term, p. 34-4, sec. 34.5212.
	 State v. Olson, 175 Wis. 2d 628, 498 N.W.2d 661 (1993): 1992 Term, p. 37-1, sec. 37.2112.
	 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 16 (1991): 1990 Term, p. 42-5, sec. 42.4311.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶11.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶18.
	 State v. Fearing, 2000 WI App 229, 239 Wis. 2d 105, 619 N.W.2d 115, 2000 Term WCA-95, at ¶13.
	 State v. Agacki, 226 Wis. 2d 349, 595 N.W.2d 31 (Ct. App. 1999): 1998 Term, p. 17-3, sec. 17.342.
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 38-15, sec. 38.82112.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.
	 For cases dealing with the principle that stare decisis has special force in area of statutory interpretation where legislature is free to alter construction court has placed on statute, see sec. 11.89472.
	 For cases dealing with the principle that the construction given to a statute by the supreme court becomes a part of the statute unless the legislature subsequently amends the statute to effect a change in it, see sec. 45.4795.
	 For cases dealing with the presumption that the legislature knows that, in the absence of amendment of statute, construction put on it by court will remain unchanged, see sec. 45.1942.

	45.19512  By failing to pass proposed legislation that would have overturned judicial interpretation
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.

	45.19513  When appellate court has authoritatively construed statute, chosen construction becomes part of statute and is to be maintained unless and until the legislature either amends or repeals statute
	 State v. Anthony D.B., 2000 WI 94, 237 Wis. 2d 1, 614 N.W.2d 435: 1999 Term, p. 10-30, sec. 10.74921.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶11.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶18.

	45.19514  Construction given to statute by supreme court becomes a part of statute unless legislature subsequently amends statute to effect change in it
	 For cases dealing with this subject, see sec. 45.4795.

	45.19515  Presumption that legislature knows that, in the absence of amendment of statute, construction put on it by court will remain unchanged
	 For cases dealing with this subject, see sec. 45.1942.


	45.1952  Administrative interpretation
	 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 1990 Term, p. 20-2, sec. 20.395.
	 For cases dealing with resort to the administrative agency's interpretation of the statute to construe the statute, see sec. 45.392.

	45.1953  Attorney general's interpretation
	 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922.
	 For cases dealing with resort to the attorney general's interpretation of the statute to construe the statute, see sec. 45.37.


	45.196  Other principles of construction
	45.1961  New statutes construed in light of prior statutes on same subject
	 State v. Hungerford, 84 Wis. 2d 236, 267 N.W.2d 258 (1978): 1977 Term, p. 89, sec. 12.38.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.
	 State v. Thomas, 128 Wis. 2d 93, 381 N.W.2d 567 (Ct. App. 1985): 1985 Term, p. 204, sec. 13.3195.
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 221, sec. 13.3193.
	 State v. Hanson, 98 Wis. 2d 80, 295 N.W.2d 209 (Ct. App. 1980): 1980 Term, p. 151, sec. 13.3191.
	 For cases dealing with the need to consider other statutes dealing with the same subject, see sec. 45.183.

	45.1962  Construction to be made in light of evil sought to be remedied
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶25.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.

	45.1963  When statute contains particular provision, omission of such provision from similar statute concerning related subject shows that different intention existed with respect to that similar statute
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.
	 State v. Modory, 204 Wis. 2d 538, 555 N.W.2d 399 (Ct. App. 1996): 1996 Term, p. 37-1, sec. 37.1212.

	45.1964  Propriety of considering later-enacted laws (e.g., later amendments or additions to statute under consideration)
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 45-4, sec. 45.1951.

	45.1965  Amendment of statute that neither declares meaning of, nor seeks to clarify, earlier law fails to provide interpretive guidance
	 Castillo v. United States, 120 S. Ct. 2090 (2000): 1999 Term, p. 45-4, sec. 45.198.

	45.1966  In absence of limiting language, court will not restrict unqualified language
	 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 Term, p. 45-4, sec. 45.1952.

	45.1967  When legislature has wanted list in statute to be non-exclusive, it has so stated in statute
	 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 617 N.W.2d 220, 2000 Term WCA-47, at ¶14.

	45.1968  Legislation must be interpreted in light of common law and scheme of jurisprudence existing at time of enactment
	 Greenlaw v. United States, 128 S. Ct. 2559 (2008).
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶19.

	45.1969  Determining reach or effect of qualifying or limiting words and phrases
	45.19691  In general
	 Flores-Figueroa v. United States, 129 S. Ct. 1886 (2009).
	 Dean v. United States, 129 S. Ct. 1849 (2009).
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶13-18.

	45.19692  Principle of "last preceding antecedent" or "rule of last antecedent":  qualifying or limiting words and phrases are deemed to refer only to immediately preceding antecedent, unless contrary legislative intent appears
	 United States v. Hayes, 129 S. Ct. 1079 (2009).
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶13, 18.

	45.19693  Use of principles stated in LRB's Bill Drafting Manual to determine reach or effect of qualifying or limiting words or phrases
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶14-18.

	45.19694  Reach or effect of adverb modifying transitive verb with object
	 For cases dealing with this subject, see sec. 45.1978.



	45.197  Other principles of construction (cont'd)
	45.1971  Adoption of wording of statute from another jurisdiction carries with it previous judicial interpretations of the wording
	 For cases dealing with this subject, see sec. 45.19492.

	45.1972  Liberal construction of statute should not be adopted if it defeats legislative purpose
	 State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995): 1994 Term, p. 31-6, sec. 31.6254.

	45.1973  Effect of differences in statutes under consideration as part of same legislation
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.

	45.1974  When description of obligation imposed by statute contains word "including," obligation extends beyond that described following the word "including"
	 State v. Swatek, 178 Wis. 2d 1, 502 N.W.2d 909 (Ct. App. 1993): 1993 Term, p. 37-8, sec. 37.2212.

	45.1975  When same word is used in neighboring subsections, it should generally be given same meaning in each subsection
	 For cases dealing with this subject, see sec. 45.298.

	45.1976  Words or phrases appearing in the same statute should be given the same meaning each time they are used
	 For cases dealing with this subject, see sec. 45.297.

	45.1977  Statute must be read in its proper context
	 State v. Beaver, 181 Wis. 2d 959, 512 N.W.2d 254 (Ct. App. 1994): 1993 Term, p. 2-7, sec. 2.1642.

	45.1978  Where transitive verb in statute has object, adverb that modifies transitive verb applies to entire action described in statute including object of verb
	45.19781  In general
	 Flores-Figueroa v. United States, 129 S. Ct. 1886 (2009).

	45.19782  When adverb is "knowingly"
	 For cases dealing with this subject, see sec. 31.133.


	45.1979  Party contending that legislative action has changed settled law has burden of showing that legislature intended such change
	 Tome v. United States, 115 S. Ct. 696 (1995): 1994 Term, p. 45-2, sec. 45.1951.


	45.198  Other principles of construction (cont'd)
	45.1981  Implied repeal not favored
	 For cases dealing with this subject, see sec. 45.441.

	45.1982  Lack of limiting language in statute precludes court from imposing limitations on its scope or application
	 State v. Badzmierowski, 171 Wis. 2d 260, 490 N.W.2d 784 (Ct. App. 1992): 1992 Term, p. 6-6, sec. 6.3311.

	45.1983  Effect of statutory provision providing that statute is to be liberally construed
	 Reves v. Ernst & Young, 113 S. Ct. 1163 (1993): 1992 Term, p. 35-3, sec. 35.9111.

	45.1984  Effect of legislature's failure to enact particular provision
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 45-4, sec. 45.196.

	45.1985  When legislature has demonstrated that it is capable of imposing certain requirement in other statutory provisions, absence of language imposing that requirement in statute under construction indicates legislature did not intend to impose such requirement in statute under construction
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.

	45.1986  Court may not rewrite statute
	 In Interest of J.F.F., 164 Wis. 2d 10, 473 N.W.2d 546 (Ct. App. 1991): 1991 Term, p. 1-12, sec. 1.6111.
	 For cases dealing with principle that, in construing statute, court is law interpreter, not lawmaker, see sec. 45.45.

	45.1987  Construction should not render another or related statute inoperative or meaningless
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 (Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832.

	45.1988  Verb tense is significant in construing statute
	 United States v. Wilson, 112 S. Ct. 1351 (1992): 1991 Term, p. 45-3, sec. 45.194.

	45.1989  Should not lightly be assumed that legislature intended to depart from a long established policy when it amended statute
	 United States v. Wilson, 112 S. Ct. 1351 (1992): 1991 Term, p. 45-3, sec. 45.196.


	45.199  Other principles of construction (cont'd)
	45.1991  Construction of statutory reference to statutory section that does not exist
	 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 382 (1983): 1982 Term, p. 188, sec. 12.321.
	 For cases dealing with the meaning of a reference to another statutory subsection, see sec. 45.2996.

	45.1992  Spirit and intention of statute should govern over literal meaning
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶44.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 257, sec. 13.3192.

	45.1993  Need to conform statute to sound public policy
	 In Interest of R.W.S., 162 Wis. 2d 862, 471 N.W.2d 16 (1991): 1990 Term, p. 45-5, sec. 45.196.
	 Parker v. Percy, 105 Wis. 2d 486, 314 N.W.2d 166 (Ct. App. 1981): 1981 Term, p. 140, sec. 11.211.
	 For cases dealing generally with the subject of construing a statute to conform to sound public policy, see sec. 45.454.

	45.1994  Refusal to assume major policy change from silent statute
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 45-4, sec. 45.1945.
	 State v. Lehman, 108 Wis. 2d 291, 321 N.W.2d 212 (1982): 1981 Term, p. 68, sec. 4.692.

	45.1995  Court will not read into statute what is not there; court ordinarily resists reading words or elements into statute that do not appear on its face
	 Dean v. United States, 129 S. Ct. 1849 (2009).
	 County of Dane v. Sharpee, 154 Wis. 2d 515, 453 N.W.2d 508 (Ct. App. 1990): 1989 Term, p. 37-2, sec. 37.2131.
	 State v. Horton, 151 Wis. 2d 250, 445 N.W.2d 46 (Ct. App. 1989): 1989 Term, p. 6-2, sec. 6.432.

	45.1996  Statutes not to be read in derogation of common law, unless intent to change common law clearly expressed
	 For cases dealing with this subject, see sec. 45.152.

	45.1997  Court's right to rewrite statute to effectuate legislative intent
	45.19971  Court's right to reject words, or read words into statute, in order to effectuate legislative intent
	 For cases dealing with this subject, see sec. 45.1113.

	45.19972  Court's right to disregard grammatical errors or mistakes in statutes in order to effectuate legislative intent
	 For cases dealing with this subject, see sec. 45.1116.


	45.1998  Other principles
	45.19981  Court should give effect, if possible, to every clause and word of statute
	 Williams v. Taylor, 120 S. Ct. 1495 (2000): 1999 Term, p. 10-13, sec. 10.61111.
	 For cases dealing with the maxim of statutory construction that court should avoid rendering any part of statute superfluous or meaningless, see sec. 45.173.

	45.19982  Canons of statutory construction are not mandatory rules, but guides designed to determine legislative intent; other circumstances evincing legislative intent can overcome their force
	 Scheidler v. National Organization For Women Inc., 126 S. Ct. 1264 (2006).

	45.19983  Statute should be interpreted to fulfill objectives of statute
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶35.

	45.19984  Fact that statute was enacted in response to particular situation or circumstance does not necessarily mean that its application is limited to that situation or circumstance
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶34.

	45.19985  Preamble to act does not necessarily control meaning of act; remedy enacted often extends beyond particular act or mischief which first suggested necessity of law
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).

	45.19986  Court applies statutes as they are written
	 State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, at ¶7.

	45.19987  Construction to dispense with mens rea unwarranted in absence of some indication of legislative intent
	 Staples v. United States, 114 S. Ct. 1793 (1994): 1993 Term, p. 31-1, sec. 31.122.

	45.19988  Statute should be construed to avoid leaving gaps in it
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶15-16, 19.


	45.1999  Other principles (cont'd)
	45.19991  Plain, obvious and rational meaning of statute is always to be preferred to any curious, narrow, or hidden sense
	 State ex rel. Griffin v. Litscher, 2003 WI App 60, 261 Wis. 2d 694, 659 N.W.2d 455, 2002 Term WCA-295, at ¶14.

	45.19992  It is policy of state legislature and not United States Congress that court must follow when it interprets Wisconsin statutes
	 State v. Campbell, 2002 WI App 20, 250 Wis. 2d 238, 642 N.W.2d 230, 2001 Term WCA-227, at ¶11.

	45.19993  Plain meaning of statute takes precedence over all extrinsic sources and rules of construction
	 For cases dealing with this subject, see sec. 45.125.

	45.19994  When faced with plain language, court applies plain language unless such application would lead to absurd or unreasonable results
	 For cases dealing with this subject, see sec. 45.123.

	45.19995  Court will not read words into statute is statute has clear meaning on its face
	 For cases dealing with this subject, see sec. 45.126.

	45.19996  Use of LRB's Bill Drafting Manual to determine meaning of statute
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶14-18.

	45.19997  Court should not add words to a statute to give it a certain meaning
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶20.
	 State v. Bowden, 2007 WI App 234, 306 Wis. 2d 393, 742 N.W.2d 332, at ¶18.

	45.19998  Congress generally legislates with domestic concerns in mind
	 Small v. United States, 125 S. Ct. 1752 (2005).

	45.19999  Statutes should not be read as series of unrelated and isolated provisions
	 Gonzales v. Oregon, 126 S. Ct. 904 (2006).





	45.2  Meaning Of Language
	45.21  Words To Be Given Common, Ordinary, and Accepted Meaning
	45.211  In general
	 United States v. Santos, 128 S. Ct. 2020 (2008).
	 Watson v. United States, 128 S. Ct. 579 (2007).
	 Pasquantino v. United States, 125 S. Ct. 1766 (2005).
	 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 Term, p. 45-5, sec. 45.211.
	 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 Term, p. 10-13, sec. 10.65211.
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 45-4, sec. 45.211.
	 Bailey v. United States, 116 S. Ct. 501 (1995): 1995 Term, p. 45-4, sec. 45.211.
	 United States v. Alvarez-Sanchez, 114 S. Ct. 1599 (1994): 1993 Term, p. 45-5, sec. 45.211.
	 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 Term, p. 45-4, sec. 45.211.
	 Arave v. Creech, 113 S. Ct. 1534 (1993): 1992 Term, p. 45-4, sec. 45.211.
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 36-2, sec. 36.1821.
	 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 Term, p. 45-2, sec. 45.12.
	 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 Term, p. 218, sec. 13.313.
	 United States v. Rodgers, 104 S. Ct. 1942 (1984): 1983 Term, p. 250, sec. 13.312.
	 Russello v. United States, 104 S. Ct. 296 (1983): 1983 Term, p. 252, sec. 13.321.
	 Perrin v. United States, 100 S. Ct. 311 (1979): 1979 Term, p. 170, sec. 12.321.
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶9.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶13.
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶16.
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶16.
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶36.
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶26.
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶35.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶23.
	 State v. Reed, 2005 WI 53, 280 Wis. 2d 68, 695 N.W.2d 315, at ¶13.
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶17.
	 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 N.W.2d 926, at ¶11.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶12.
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶16.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶12.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶45.
	 State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, at ¶9.
	 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 N.W.2d 171, at ¶14.
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶13.
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶28.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State v. Petty, 201 Wis. 2d 337, 548 N.W.2d 817 (1996): 1995 Term, p. 36-9, sec. 36.193.
	 In Interest of Michael R.B., 175 Wis. 2d 713, 499 N.W.2d 641 (1993): 1992 Term, p. 45-4, sec. 45.211.
	 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 (1992): 1991 Term, p. 45-1, sec. 45.13.
	 State v. Higginbotham, 162 Wis. 2d 978, 471 N.W.2d 24 (1991): 1990 Term, p. 11-20, sec. 11.8982.
	 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 (1991): 1990 Term, p. 45-5, sec. 45.211.
	 State v. Livingston, 159 Wis. 2d 561, 464 N.W.2d 839 (1991): 1990 Term, p. 45-2, sec. 45.13.
	 State v. Sher, 149 Wis. 2d 1, 437 N.W.2d 878 (1989): 1988 Term, p. 45-3, sec. 45.211.
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 45-4, sec. 45.211.
	 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986): 1985 Term, p. 205, sec. 13.321.
	 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 (1984): 1983 Term, p. 252, sec. 13.321.
	 State v. Lossman, 118 Wis. 2d 526, 348 N.W.2d 159 (1984): 1983 Term, p. 250, sec. 13.313.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 252, sec. 13.321.
	 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 (1983): 1983 Term, p. 252, sec. 13.321.
	 County of Walworth v. Spalding, 111 Wis. 2d 19, 329 N.W.2d 925 (1983): 1982 Term, p. 221, sec. 13.321.
	 State v. Derenne, 102 Wis. 2d 38, 306 N.W.2d 12 (1981): 1980 Term, p. 139, sec. 12.6111.
	 State v. Burkman, 96 Wis. 2d 630, 292 N.W.2d 641 (1980): 1979 Term, p. 171, sec. 12.321.
	 State v. Mendoza, 96 Wis. 2d 106, 291 N.W.2d 478 (1980): 1979 Term, p. 171, sec. 12.321.
	 State v. Ehlenfeldt, 94 Wis. 2d 347, 288 N.W.2d 786 (1980): 1979 Term, p. 170, sec. 12.321.
	 Donaldson v. State, 93 Wis. 2d 306, 286 N.W.2d 817 (1980): 1979 Term, p. 170, sec. 12.321.
	 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 (1978): 1978 Term, p. 132, sec. 12.321.
	 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 (1978): 1978 Term, p. 132, sec. 12.321.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶25.
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶6.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶21.
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶4.
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶15.
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶8.
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶13.
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶6.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶13.
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶7.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶7.
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶11.
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶5.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶11.
	 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 646, 735 N.W.2d 574, at ¶12.
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶9.
	 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 785, 730 N.W.2d 661, at ¶4.
	 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 Wis. 2d 447, 730 N.W.2d 421, at ¶6.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶10.
	 State v. Milwaukee County, 2006 WI App 229, 297 Wis. 2d 339, 724 N.W.2d 916, at ¶21.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶10.
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶22.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶18.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶18.
	 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 711 N.W.2d 708, at ¶9.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶9.
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶12.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶43.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶15.
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶12.
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶8.
	 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 225, 685 N.W.2d 585, at ¶8.
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶15.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶8, 9.
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶20.
	 State v. Zimmerman, 2001 WI App 238, 248 Wis. 2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at ¶6.
	 State v. Whistleman, 2001 WI App 189, 247 Wis. 2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6.
	 State v. Steele, 2001 WI App 160, 246 Wis. 2d 744, 632 N.W.2d 112, 2001 Term WCA-20, at ¶4.
	 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶9.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶25.
	 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111.
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.
	 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 36.18321.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec 34.62111.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Mendoza, 220 Wis. 2d 803, 584 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 8-34, sec. 8.1732.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121.
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.
	 State v. Howard-Hastings, 218 Wis. 2d 152, 579 N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 9.4821.
	 State v. Thompson, 208 Wis. 2d 253, 559 N.W.2d 917 (Ct. App. 1997): 1996 Term, p. 9-23, sec. 9.4114.
	 State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 (Ct. App. 1996): 1996 Term, p. 6-2, sec. 6.2412.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.
	 State v. Rodriguez, 205 Wis. 2d 620, 556 N.W.2d 140 (Ct. App. 1996): 1996 Term, p. 9-28, sec. 9.4836.
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.
	 State ex rel. Jacobus v. State, 198 Wis. 2d 783, 544 N.W.2d 234 (Ct. App. 1995): 1995 Term, p. 35-7, sec. 35.4141.
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335.
	 State v. Carls, 186 Wis. 2d 533, 521 N.W.2d 181 (Ct. App. 1994): 1994 Term, p. 34-1, sec. 34.2131.
	 State v. Penzkofer, 184 Wis. 2d 262, 516 N.W.2d 774 (Ct. App. 1994): 1993 Term, p. 44-5, sec. 44.5711.
	 State v. West, 183 Wis. 2d 46, 515 N.W.2d 484 (Ct. App. 1994): 1993 Term, p. 40-1, sec. 40.6211.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 45-5, sec. 45.211.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213.
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 9-17, sec. 9.4813.
	 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 (Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322.
	 State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992): 1992 Term, p. 10-3, sec. 10.424.
	 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 47.3311.
	 State v. Wicks, 168 Wis. 2d 703, 484 N.W.2d 378 (Ct. App. 1992): 1991 Term, p. 9-29, sec. 9.5121.
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, sec. 47.7121.
	 State v. Davis, 165 Wis. 2d 78, 477 N.W.2d 307 (Ct. App. 1991): 1991 Term, p. 45-1, sec. 45.12.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.
	 State v. Dean, 163 Wis. 2d 503, 471 N.W.2d 310 (Ct. App. 1991): 1990 Term, p. 45-2, sec. 45.13.
	 State v. Jeter, 160 Wis. 2d 333, 466 N.W.2d 211 (Ct. App. 1991): 1990 Term, p. 45-5, sec. 45.211.
	 State v. Whitman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1991): 1990 Term, p. 45-5, sec. 45.211.
	 City of Mequon v. Hess, 158 Wis. 2d 500, 463 N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 45-2, sec. 45.12.
	 State v. Lee, 157 Wis. 2d 126, 458 N.W.2d 562 (Ct. App. 1990): 1990 Term, p. 45-5, sec. 45.211.
	 State v. Kastner, 156 Wis. 2d 371, 457 N.W.2d 331 (Ct. App. 1990): 1989 Term, p. 45-3, sec. 45.211.
	 State v. Wimmer, 152 Wis. 2d 654, 449 N.W.2d 621 (Ct. App. 1989): 1989 Term, p. 45-3, sec. 45.211.
	 State v. Wilke, 152 Wis. 2d 243, 448 N.W.2d 13 (Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.12.
	 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 (Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.12.
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 45-3, sec. 45.211.
	 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223.
	 State v. Pergande, 146 Wis. 2d 233, 430 N.W.2d 364 (Ct. App. 1988): 1988 Term, p. 45-3, sec. 45.211.
	 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 45-4, sec. 45.211.
	 State v. Jones, 142 Wis. 2d 570, 419 N.W.2d 263 (Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.12.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13.
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13.
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.12.
	 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 (Ct. App. 1987): 1986 Term, p. 233, sec. 12.7241.
	 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.321.
	 State ex rel. Clifton v. Young, 133 Wis. 2d 193, 394 N.W.2d 769 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.321.
	 State v. Salzer, 133 Wis. 2d 54, 393 N.W.2d 121 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.321.
	 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 (Ct. App. 1985): 1985 Term, p. 148, sec. 10.2211.
	 State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985): 1985 Term, p. 171, sec. 12.3141.
	 State v. Dekker, 112 Wis. 2d 304, 332 N.W.2d 816 (Ct. App. 1983): 1982 Term, p. 221, sec. 13.321.
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 221, sec. 13.321.
	 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 221, sec. 13.321.
	 In Matter of E.B., 109 Wis. 2d 1, 325 N.W.2d 64 (Ct. App. 1982): 1982 Term, p. 221, sec. 13.321.
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 221, sec. 13.321.
	 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 601 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.1621.
	 State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 (Ct. App. 1980): 1980 Term, p. 150, sec. 13.311.
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 170, sec. 12.321.
	 Berry v. State, 87 Wis. 2d 85, 273 N.W.2d 376 (Ct. App. 1978): 1978 Term, p. 132, sec. 12.321.
	 Silas v. Percy, 85 Wis. 2d 716, 271 N.W.2d 171 (Ct. App. 1978): 1978 Term, p. 132, sec. 12.321.

	45.212  Use of dictionary definition
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶9.
	45.2121  In general
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶42-43.
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶40.
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶17.
	 State v. Polashek, 2002 WI 74, 253 Wis. 2d 527, 646 N.W.2d 330, 2001 Term WSC-185, at ¶19.
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶23.
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶11.
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 (1992): 1991 Term, p. 45-1, sec. 45.13.
	 State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991): 1990 Term, p. 8-11, sec. 8.5422.
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 45-4, sec. 45.211.
	 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 (1984): 1983 Term, p. 252, sec. 13.321.
	 State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984): 1983 Term, p. 253, sec. 13.333.
	 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 (1983): 1983 Term, p. 252, sec. 13.321.
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶8.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶10.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶19.
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶16.
	 State v. Fisher, 2005 WI App 175, 285 Wis. 2d 433, 702 N.W.2d 56, at ¶10.
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶15.
	 State v. Venema, 2002 WI App 202, 257 Wis. 2d 491, 650 N.W.2d 898, 2002 Term WCA-45, at ¶20.
	 State v. Whistleman, 2001 WI App 189, 247 Wis. 2d 337, 633 N.W.2d 249, 2001 Term WCA-43, at ¶6.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶11.
	 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶9.
	 In Interest of Sarah R.P., 2001 WI App 49, 241 Wis. 2d 530, 624 N.W.2d 872, 2000 Term WCA-210, at ¶14.
	 State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 2000 Term WCA-175, at ¶25.
	 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111.
	 State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 1998): 1998 Term, p. 31-11, sec. 31.7812.
	 County of Jefferson v. Renz, 222 Wis. 2d 424, 588 N.W.2d 267 (Ct. App. 1998): 1998 Term, p. 44-9, sec. 44.5611.
	 State v. Kittilstad, 222 Wis. 2d 204, 585 N.W.2d 925 (Ct. App. 1998): 1998 Term, p. 38-14, sec. 38.2512.
	 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 36.18321.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Shea, 221 Wis. 2d 418, 585 N.W.2d 662 (Ct. App. 1998): 1998 Term, p. 34-1, sec 34.62111.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 10-67, sec. 10.7911.
	 State v. Brunette, 220 Wis. 2d 431, 583 N.W.2d 174 (Ct. App. 1998): 1998 Term, p. 38-28, sec. 38.62121.
	 State v. Howard-Hastings, 218 Wis. 2d 152, 579 N.W.2d 290 (Ct. App. 1998): 1997 Term, p. 9-9, sec. 9.4821.
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111.
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.
	 State v. Dawson, 195 Wis. 2d 161, 536 N.W.2d 119 (Ct. App. 1995): 1995 Term, p. 35-4, sec. 35.4112.
	 State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995): 1994 Term, p. 32-3, sec. 32.7111.
	 State v. West, 181 Wis. 2d 792, 512 N.W.2d 207 (Ct. App. 1993): 1993 Term, p. 35-1, sec. 35.4111.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.
	 State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993): 1992 Term, p. 33-1, sec. 33.1213.
	 State v. Mattes, 175 Wis. 2d 572, 499 N.W.2d 711 (Ct. App. 1993): 1992 Term, p. 38-20, sec. 38.8213.
	 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 (Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322.
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, sec. 47.7121.
	 State v. Peterson, 163 Wis. 2d 800, 472 N.W.2d 571 (Ct. App. 1991): 1991 Term, p. 12-9, sec. 12.6832.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 45-6, sec. 45.212.
	 State v. Kastner, 156 Wis. 2d 371, 457 N.W.2d 331 (Ct. App. 1990): 1989 Term, p. 45-3, sec. 45.211.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 45-3, sec. 45.212.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 33-8, sec. 33.5222.
	 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 (Ct. App. 1989): 1989 Term, p. 45-1, sec. 45.12.
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 45-3, sec. 45.211.
	 State v. Lubotsky, 148 Wis. 2d 435, 434 N.W.2d 859 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.223.
	 State v. Childs, 146 Wis. 2d 116, 430 N.W.2d 353 (Ct. App. 1988): 1988 Term, p. 33-1, sec. 33.2112.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 45-4, sec. 45.212.
	 State v. Demars, 119 Wis. 2d 19, 349 N.W.2d 708 (Ct. App. 1984): 1983 Term, p. 253, sec. 13.333.

	45.2122  Statute need not be ambiguous before court may resort to dictionary for definition of its terms
	 State v. Sample, 215 Wis. 2d 487, 573 N.W.2d 187 (1998): 1997 Term, p. 39-7, sec. 39.242.

	45.2123  Dictionary cannot always be relied on to supply meaning of term; focus must remain on ascertaining definition consistent with legislative intent
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶16.

	45.2124  When word has multiple dictionary definitions, applicable definition depends on context in which word is used, including purpose of statute in which it is used
	 For cases dealing with this subject, see sec. 45.214.


	45.213  Use of legal dictionary to determine meaning
	 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 (Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612.

	45.214  When word has multiple common, ordinary, and accepted meanings, applicable meaning depends on context in which word is used, including purpose of statute in which it is used
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶43.
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶9.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶10, 12, 13.

	45.215  Common, ordinary and accepted meaning can be established by case law
	 State v. Hubbard, 2007 WI App 240, 306 Wis. 2d 356, 742 N.W.2d 893, at ¶11.

	45.216  Statutory codification of this principle (Wis. Stat. § 990.01(1))
	 State v. Hubbard, 2008 WI 92, 313 Wis. 2d 1, 752 N.W.2d 839, at ¶55.


	45.22  Technical Words Or Phrases
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶9.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶13.
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶36.
	 Village of Cross Plains v. Haanstad, 2006 WI 16, 288 Wis. 2d 573, 709 N.W.2d 447, at ¶9.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶23.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶45.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 45-5, sec. 45.22.
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 45-4, sec. 45.211.
	 Grobarchik v. State, 102 Wis. 2d 461, 307 N.W.2d 170 (1981): 1980 Term, p. 152, sec. 13.322.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶25.
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶6.
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶4.
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶15.
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶8.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶13.
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶7.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶7.
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶5.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶11.
	 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 646, 735 N.W.2d 574, at ¶12.
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶9.
	 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 785, 730 N.W.2d 661, at ¶4.
	 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 Wis. 2d 447, 730 N.W.2d 421, at ¶6.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶10.
	 State v. Milwaukee County, 2006 WI App 229, 297 Wis. 2d 339, 724 N.W.2d 916, at ¶21.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶10.
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶22.
	 State v. Schutte, 2006 WI App 135, 295 Wis. 2d 256, 720 N.W.2d 469, at ¶18.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶18.
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶12.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶43.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶15.
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶12.
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶8.
	 In Interest of Kendell G., 2001 WI App 95, 243 Wis. 2d 67, 625 N.W.2d 918, 2000 Term WCA-271, at ¶9.
	 State v. Grady, 175 Wis. 2d 553, 499 N.W.2d 285 (Ct. App. 1993): 1992 Term, p. 38-2, sec. 38.1322.
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, sec. 47.7121.
	 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 (Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621.
	 State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988): 1987 Term, p. 45-4, sec. 45.211.
	 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 222, sec. 13.324.
	 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 601 (Ct. App. 1981): 1980 Term, p. 152, sec. 13.322.
	 State v. Hill, 91 Wis. 2d 446, 283 N.W.2d 451 (Ct. App. 1979): 1979 Term, p. 170, sec. 12.321.

	45.23  When Word Defined By Statute
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶7.
	45.231  In general
	 Burgess v. United States, 128 S. Ct. 1572 (2008).
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶9.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶13.
	 Village of Cross Plains v. Haanstad, 2006 WI 16, 288 Wis. 2d 573, 709 N.W.2d 447, at ¶9.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶23.
	 State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769 N.W.2d 53, at ¶25.
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶6.
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶4.
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶15.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶13.
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶7.
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶9.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶10.
	 State v. Fahey, 2005 WI App 171, 285 Wis. 2d 679, 702 N.W.2d 400, at ¶12.
	 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 190 (Ct. App. 1987): 1987 Term, p. 45-4, sec. 45.22.
	 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 (Ct. App. 1987): 1986 Term, p. 258, sec. 13.326.

	45.232  When definition contains word "includes"
	 Burgess v. United States, 128 S. Ct. 1572 (2008).
	 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 (1992): 1992 Term, p. 38-10, sec. 38.6111.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶14.
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶16.
	 State v. Caldwell, 154 Wis. 2d 683, 454 N.W.2d 13 (Ct. App. 1990): 1989 Term, p. 45-4, sec. 45.232.
	 For cases dealing generally with the use of the words "includes" or "including" in a statute, see sec. 45.2815.

	45.233  Use of definition of word that legislature has specifically provided for that word when it is used in related statute (i.e., statute in same chapter as statute under consideration) to determine meaning of word when used in statute under consideration
	 For cases dealing with this subject, see sec. 45.2983.


	45.24  Words To Be Interpreted In Light Of Associated Words (Noscitur A Sociis)
	45.241  In general
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 Logan v. United States, 128 S. Ct. 475 (2007).
	 Jones v. United States, 119 S. Ct. 2090 (1999): 1998 Term, p. 45-5, sec. 45.24.
	 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, p. 45-3, sec. 45.24.
	 Beecham v. United States, 114 S. Ct. 1669 (1994): 1993 Term, p. 45-5, sec. 45.24.
	 Smith v. United States, 113 S. Ct. 2050 (1993): 1992 Term, p. 45-5, sec. 45.24.
	 Deal v. United States, 113 S. Ct. 1993 (1993): 1992 Term, p. 45-5, sec. 45.24.
	 Massachusetts v. Morash, 109 S. Ct. 1668 (1989): 1988 Term, p. 45-3, sec. 45.24.
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶46.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶35.
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶16.
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 45-4, sec. 45.24.
	 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 (1978): 1978 Term, p. 132, sec. 12.322.
	 State v. Turnpaugh, 2007 WI App 222, 305 Wis. 2d 722, 741 N.W.2d 488, at ¶6.
	 State v. Wuteska, 2007 WI App 157, 303 Wis. 2d 646, 735 N.W.2d 574, at ¶12.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶10.
	 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 (Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.323.
	 State ex rel. Wisconsin State Journal v. Circuit Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 1986): 1985 Term, p. 205, sec. 13.322.

	45.242  This canon of statutory construction does not apply when specific words listed do not have similar meaning
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶35.


	45.25  Meaning To Be Derived From Statute As A Whole, i.e., From Statutory Context In Which Words Are Placed
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶28.
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶16.
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶16.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶7.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶11.
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶9.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶10.
	 State v. Milwaukee County, 2006 WI App 229, 297 Wis. 2d 339, 724 N.W.2d 916, at ¶22.
	 State v. Harmon, 2006 WI App 214, 296 Wis. 2d 861, 723 N.W.2d 732, at ¶10.
	45.251  In general
	 United States v. Santos, 128 S. Ct. 2020 (2008).
	 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term USSC-27.
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶12, 21.
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶20.
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶45.
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶30.
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶21.
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶9.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶14.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶55.
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶12.
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶16.
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶12.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶46.
	 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 (1997): 1996 Term, p. 9-31, sec. 9.4853.
	 State v. McCoy, 143 Wis. 2d 274, 421 N.W.2d 107 (1988): 1987 Term, p. 45-4, sec. 45.24.
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶6.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶14.
	 State v. Bailey, 2009 WI App 140, 321 Wis. 2d 350, 773 N.W.2d 488, at ¶14.
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶10.
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶6.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶21, 22.
	 State v. Jensen, 2009 WI App 26, 316 Wis. 2d 377, 762 N.W.2d 833, at ¶7.
	 State v. Jahnke, 2009 WI App 4, 316 Wis. 2d 324, 762 N.W.2d 696, at ¶4.
	 State v. Harris, 2008 WI App 189, 315 Wis. 2d 537, 763 N.W.2d 206, at ¶9.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶7.
	 State v. Arends, 2008 WI App 184, 315 Wis. 2d 162, 762 N.W.2d 422, at ¶15.
	 State v. Dewitt, 2008 WI App 134, 313 Wis. 2d 794, 758 N.W.2d 201, at ¶14.
	 State v. Lis, 2008 WI App 82, 311 Wis. 2d 691, 751 N.W.2d 891, at ¶6.
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶13.
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶5.
	 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 312, 738 N.W.2d 137, at ¶6.
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶22.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶18.
	 State v. Johnson, 2005 WI App 202, 287 Wis. 2d 313, 704 N.W.2d 318, at ¶4.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶24, 43.
	 State v. Schmidt, 2004 WI App 235, 277 Wis. 2d 561, 691 N.W.2d 379, at ¶15.
	 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 691 N.W.2d 366, at ¶7.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶5.
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶12.
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶8.
	 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 848 (Ct. App. 1990): 1990 Term, p. 45-6, sec. 45.24.
	 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661.
	 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 135 (Ct. App. 1981): 1981 Term, p. 193, sec. 13.324.
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 171, sec. 12.324.
	 McLeod v. State, 85 Wis. 2d 787, 271 N.W.2d 157 (Ct. App. 1978): 1978 Term, p. 132, sec. 12.324.
	 For cases dealing with the rule that, in construing a statute, the entire statute or section must be considered, see sec. 45.181.

	45.252  When word has multiple meanings, applicable definition depends on context in which word is used
	 State v. Combs, 2006 WI App 137, 295 Wis. 2d 457, 720 N.W.2d 684, at ¶22.

	45.253  Because statutes are not read as collection of isolated phrases, word in statute may or may not extend to outer limits of its definitional possibilities
	 For cases dealing with this subject, see sec. 45.2984.


	45.26  Expressio Unius Est Exclusio Alterius
	45.261  In general
	 United States v. Vonn, 122 S. Ct. 1043 (2002), 2001 Term USSC-7.
	 Crosby v. United States, 113 S. Ct. 748 (1992): 1992 Term, p. 8-23, sec. 8.8111.
	 Standefer v. United States, 100 S. Ct. 1999 (1980): 1979 Term, p. 171, sec. 12.325.
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶43.
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶22.
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 State v. Vennemann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993): 1993 Term, p. 10-2, sec. 10.162.
	 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 (1991): 1990 Term, p. 45-6, sec. 45.25.
	 In Interest of C.A.K., 154 Wis. 2d 612, 453 N.W.2d 897 (1990): 1989 Term, p. 42-2, sec. 42.322.
	 Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 (1978): 1977 Term, p. 88, sec. 12.32.
	 State v. Engler, 80 Wis. 2d 402, 259 N.W.2d 97 (1977): 1977 Term, p. 88, sec. 12.32.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶16.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶37.
	 In Interest of Peter B., 184 Wis. 2d 57, 516 N.W.2d 746 (Ct. App. 1994): 1993 Term, p. 42-10, sec. 42.641.
	 In Interest of C.A.K., 147 Wis. 2d 713, 433 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 45-3, sec. 45.23.
	 State v. Krysheski, 119 Wis. 2d 84, 349 N.W.2d 729 (Ct. App. 1984): 1983 Term, p. 170, sec. 8.2672.
	 State v. Nelson, 108 Wis. 2d 698, 324 N.W.2d 292 (Ct. App. 1982): 1982 Term, p. 222, sec. 13.323.
	 State v. Smith, 103 Wis. 2d 361, 309 N.W.2d 7 (Ct. App. 1981): 1981 Term, p. 193, sec. 13.325.
	 State v. Albright, 98 Wis. 2d 663, 298 N.W.2d 196 (Ct. App. 1980): 1980 Term, p. 143, sec. 12.7622.

	45.262  When legislature specifically enumerates certain exceptions to statute, court will conclude that legislature intended to exclude any other exception
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶22.


	45.27  General Word, When Following Or Preceding List Of Specifics, Is Interpreted To Include Only Items Of Same Type As Those Listed (Ejusdem Generis)
	45.271  In general
	 Begay v. United States, 128 S. Ct. 1581 (2008).
	 James v. United States, 127 S. Ct. 2968 (2007).
	 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 Term, p. 45-5, sec. 45.27.
	 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 Term, p. 219, sec. 13.322.
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶46-55, 80-88.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶27-34.
	 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 N.W.2d 171, at ¶10.
	 In Interest of A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 2000 Term WSC-93, at ¶33.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 (1978): 1978 Term, p. 132, sec. 12.323.
	 State v. Engler, 80 Wis. 2d 402, 259 N.W.2d 97 (1977): 1977 Term, p. 88, sec. 12.33.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶8-9.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶9-14.
	 State v. Campbell, 102 Wis. 2d 243, 306 N.W.2d 272 (Ct. App. 1981): 1980 Term, p. 152, sec. 13.326.

	45.272  When specific terms do not suggest particular class, rule of ejusdem generis does not apply
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶28, 31.


	45.28  Meaning Of Particular Words
	45.281  Everyday words commonly interpreted as part of statutory construction
	45.2811  "Shall"; is it mandatory or directory?
	 Alabama v. Bozeman, 121 S. Ct. 2079 (2001), 2000 Term USSC-24.
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶124-128.
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶13.
	 State ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155, at ¶16.
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶31.
	 State v. Sprosty, 227 Wis. 2d 316, 595 N.W.2d 692 (1999): 1998 Term, p. 10-48, sec. 10.768.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 State v. Ramos, 211 Wis. 2d 12, 564 N.W.2d 328 (1997): 1996 Term, p. 8-6, sec. 8.1461.
	 State v. Koopmans, 210 Wis. 2d 670, 563 N.W.2d 528 (1997): 1996 Term, p. 9-5, sec. 9.1331.
	 In Interest of Kywanda F., 200 Wis. 2d 26, 546 N.W.2d 440 (1996): 1995 Term, p. 42-2, sec. 42.1332.
	 Demmith v. Wisconsin Judicial Conference, 166 Wis. 2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 45-4, sec. 45.231.
	 State v. R.R.E., 162 Wis. 2d 698, 470 N.W.2d 283 (1991): 1990 Term, p. 10-13, sec. 10.591.
	 In Interest of C.A.K., 154 Wis. 2d 612, 453 N.W.2d 897 (1990): 1989 Term, p. 42-2, sec. 42.322.
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 222, sec. 13.322.
	 County of Walworth v. Spalding, 111 Wis. 2d 19, 329 N.W.2d 925 (1983): 1982 Term, p. 222, sec. 13.322.
	 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 694 N.W.2d 415, at ¶7.
	 State v. Thiel, 2004 WI App 225, 227 Wis. 2d 698, 691 N.W.2d 388, at ¶14.
	 State v. Schertz, 2002 WI App 289, 258 Wis. 2d 351, 655 N.W.2d 175, 2002 Term WCA-168, at ¶7.
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶17, 22-23.
	 State v. Herman, 2002 WI App 28, 250 Wis. 2d 166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶12.
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶8.
	 State v. Thomas, 2000 WI App 162, 238 Wis. 2d 216, 617 N.W.2d 230, 2000 Term WCA-25, at ¶9.
	 State v. Olson, 222 Wis. 2d 283, 588 N.W.2d 256 (Ct. App. 1998): 1998 Term, p. 9-35, sec. 9.6422.
	 State v. Sprosty, 221 Wis. 2d 401, 585 N.W.2d 637 (Ct. App. 1998): 1998 Term, p. 45-5, sec. 45.2811.
	 State v. Koopmans, 202 Wis. 2d 385, 550 N.W.2d 715 (Ct. App. 1996): 1995 Term, p. 9-1, sec. 9.134.
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335.
	 State v. Benhoff, 185 Wis. 2d 600, 518 N.W.2d 307 (Ct. App. 1994): 1993 Term, p. 1-37, sec. 1.9911.
	 State v. Borst, 181 Wis. 2d 118, 510 N.W.2d 739 (Ct. App. 1993): 1993 Term, p. 29-11, sec. 29.641.
	 State v. Moline, 170 Wis. 2d 531, 489 N.W.2d 667 (Ct. App. 1992): 1992 Term, p. 44-5, sec. 44.4211.
	 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 (Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431.
	 In Interest of F.T., 150 Wis. 2d 216, 441 N.W.2d 322 (Ct. App. 1989): 1988 Term, p. 42-3, sec. 42.412.
	 In Interest of C.A.K., 147 Wis. 2d 713, 433 N.W.2d 298 (Ct. App. 1988): 1988 Term, p. 45-3, sec. 45.221.
	 In Interest of R.H., 147 Wis. 2d 22, 433 N.W.2d 16 (Ct. App. 1988): 1988 Term, p. 42-2, sec. 42.4112.
	 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661.
	 In Matter of E.B., 109 Wis. 2d 1, 325 N.W.2d 64 (Ct. App. 1982): 1982 Term, p. 222, sec. 13.322.
	 State v. Sykes, 91 Wis. 2d 436, 283 N.W.2d 446 (Ct. App. 1979): 1979 Term, p. 171, sec. 12.323.

	45.2812  "May"
	 Lopez v. Davis, 121 S. Ct. 714 (2001), 2000 Term USSC-5.
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶12.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 4-3, sec. 4.2211.
	 In Matter of E.B., 111 Wis. 2d 175, 330 N.W.2d 584 (1983): 1982 Term, p. 222, sec. 13.322.
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶15.
	 State v. Baker, 2005 WI App 45, 280 Wis. 2d 181, 694 N.W.2d 415, at ¶7.
	 State v. Thiel, 2001 WI App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 2000 Term WCA-181, at ¶24.
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.71217.
	 State v. McKenzie, 139 Wis. 2d 171, 407 N.W.2d 274 (Ct. App. 1987): 1986 Term, p. 239, sec. 12.7661.

	45.2813  "And"
	45.28131  In general
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶1-27.
	 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.322.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.322.

	45.28132  May be given disjunctive meaning; may be read as "or"
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶1-27.


	45.2814  "Or"
	 State v. Payette, 2008 WI App 106, 313 Wis. 2d 39, 756 N.W.2d 423, at ¶21.
	 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.322.
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.322.

	45.2815  "Includes" or "including"
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶41-45, 77-79.
	 State v. Kaster, 2003 WI App 105, 264 Wis. 2d 751, 663 N.W.2d 390, at ¶14.
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶16.
	 For cases dealing with the meaning of the words "includes" or "including" when those words are used in a definition, see sec. 45.232.

	45.2816  "Any"
	 Boyle v. United States, 129 S. Ct. 2237 (2009).
	 Small v. United States, 125 S. Ct. 1752 (2005).
	 United States v. Gonzales, 117 S. Ct. 1032 (1997): 1996 Term, p. 45-3, sec. 45.281.
	 State v. Setagord, 211 Wis. 2d 397, 565 N.W.2d 506 (1997): 1996 Term, p. 9-35, sec. 9.4913.
	 State v. Sweat, 208 Wis. 2d 409, 561 N.W.2d 695 (1997): 1996 Term, p. 9-31, sec. 9.4853.
	 State ex rel. Hipp v. Murray, 2007 WI App 202, 305 Wis. 2d 148, 738 N.W.2d 570, at ¶12.
	 State v. Church, 223 Wis. 2d 641, 589 N.W.2d 638 (Ct. App. 1998): 1998 Term, p. 6-1, sec. 6.1712.
	 State v. Timmerman, 198 Wis. 2d 309, 542 N.W.2d 221 (Ct. App. 1995): 1995 Term, p. 9-22, sec. 9.6335.

	45.2817  "So as"
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12.

	45.2818  "Result"
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12.

	45.2819  Other words
	45.28191  "Purpose"
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶12.

	45.28192  "Means"
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶41.



	45.282  Words relating to crimes and criminal liability in general
	 For cases dealing with this subject, see sec. 31.5.

	45.283  Words relating to crimes against children
	 For cases dealing with this subject, see sec. 38.61.

	45.284  Words relating to procedural matters
	 For cases dealing with this subject, see sec. 12.71.

	45.285  Words relating to gambling crimes
	 For cases dealing with this subject, see sec. 38.52.

	45.286  Words relating to traffic offenses
	 For cases dealing with this subject, see sec. 37.12.

	45.287  Words relating to sentencing
	 For cases dealing with this subject, see sec. 9.492.

	45.288  Words relating to sexually violent person (ch. 980) commitments
	 For cases dealing with this subject, see sec. 10.791.

	45.289  Words relating to other matters
	 For cases dealing with this subject, see sec. 47.871.


	45.29  Other Principles And Matters Relating To Meaning Of Language
	45.291  Words to be given meaning they have in other statutes
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 45-4, sec. 45.3911.
	 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 222, sec. 13.324.
	 In Interest of B.M., 101 Wis. 2d 12, 303 N.W.2d 601 (Ct. App. 1981): 1980 Term, p. 148, sec. 13.1621.

	45.292  Singular and plural; singular includes the plural
	 United States v. Hayes, 129 S. Ct. 1079 (2009).
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶31.
	 Smith v. State, 85 Wis. 2d 650, 271 N.W.2d 20 (1978): 1978 Term, p. 132, sec. 12.325.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶12-15.
	 State v. Trawitzki, 2000 WI App 205, 238 Wis. 2d 795, 618 N.W.2d 884, 2000 Term WCA-72, at ¶12.
	 State v. Sveum, 220 Wis. 2d 396, 584 N.W.2d 137 (Ct. App. 1998): 1998 Term, p. 38-16, sec. 38.3112.
	 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 (Ct. App. 1988): 1988 Term, p. 8-14, sec. 8.7421.

	45.293  Terms connected by disjunctive "or" to be given separate meanings
	 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 Term, p. 191, sec. 12.531.

	45.294  Presumptions with respect to legislature's use of particular language
	45.2941  Legislature is presumed to employ terminology consistent with that used by courts
	 State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 (Ct. App. 1989): 1989 Term, p. 6-8, sec. 6.621.

	45.2942  When legislature uses similar but different terms in statute, it is presumed that legislature intended those terms to have different meanings
	 For cases dealing with this subject, see sec. 45.2962.

	45.2943  Legislature presumed to have intended to adopt common law definition of statutory term
	 For cases dealing with this subject, see sec. 45.19491.

	45.2944  Presumption that legislature chose terms carefully and precisely to express its meaning
	 For cases dealing with this subject, see sec. 45.1944.

	45.2945  Legislature is presumed to have intended words to have their precise meanings
	 State ex rel. Marberry v. Macht, 2002 WI App 133, 254 Wis. 2d 690, 648 N.W.2d 522, 2001 Term WCA-384, at ¶23.


	45.295  Statutory term is generally accorded common-law meaning
	45.2951  In general
	 Neder v. United States, 119 S. Ct. 1827 (1999): 1998 Term, p. 11-18, sec. 11.7335.
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 45-4, sec. 45.291.
	 Evans v. United States, 112 S. Ct. 1881 (1992): 1991 Term, p. 34-3, sec. 34.7111.
	 Taylor v. United States, 110 S. Ct. 2143 (1990): 1989 Term, p. 45-4, sec. 45.27.
	 For cases dealing with the presumption that the legislature intended to adopt the common law meaning of a term, see sec. 45.19491.

	45.2952  This maxim applies only to a statutory term, not to a statutory scheme that is analogous to a common-law scheme
	 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 Term, p. 31-2, sec. 31.311.


	45.296  Different words to be given different meanings
	45.2961  In general
	 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 (1991): 1990 Term, p. 45-5, sec. 45.211.
	 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 848 (Ct. App. 1990): 1990 Term, p. 42-3, sec. 42.361.

	45.2962  When legislature uses similar but different terms in statute, it is presumed that legislature intended those terms to have different meanings
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶12.
	 State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 2000 Term WCA-205, at ¶13.


	45.297  Words or phrases appearing in several places in same statute should be given same meaning each time they appear
	 Watson v. United States, 128 S. Ct. 579 (2007).
	 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, p. 45-3, sec. 45.291.
	 Ratzlaf v. United States, 114 S. Ct. 655 (1994): 1993 Term, p. 45-5, sec. 45.291.
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶35.
	 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 N.W.2d 791, 2000 Term WSC-223, at ¶21.
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶15.
	 State v. Polashek, 2001 WI App 130, 246 Wis. 2d 627, 630 N.W.2d 545, 2000 Term WCA-329, at ¶25.
	 State v. Charles, 180 Wis. 2d 155, 509 N.W.2d 85 (Ct. App. 1993): 1993 Term, p. 37-4, sec. 37.2113.
	 In Interest of R.H.L., 159 Wis. 2d 653, 464 N.W.2d 848 (Ct. App. 1990): 1990 Term, p. 45-6, sec. 45.23.

	45.298  Other principles and matters
	45.2981  When same word or same language is used in neighboring subsections, it should generally be given same meaning in each subsection
	 National Organization for Women, Inc. v. Scheidler, 114 S. Ct. 798 (1994): 1993 Term, p. 45-5, sec. 45.292.
	 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 690 N.W.2d 880, at ¶10.
	 For cases holding that language of one subsection of statute should be construed to be consistent with identical language in other subsections of same statute, see sec. 45.2993.

	45.2982  Use of case law from other states to determine meaning of words in statute
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶42, 49.
	 For cases dealing generally with the use of case law from other states to determine the meaning of a statute, see sec. 45.391.

	45.2983  When judicial interpretations have settled on meaning of existing statutory provision, subsequent repetition of same language in new statute indicates, as general matter, legislature's intent to incorporate those judicial interpretations as well
	 United States v. Hayes, 129 S. Ct. 1079 (2009).

	45.2984  Because statutes are not read as collection of isolated phrases, word in statute may or may not extend to outer limits of its definitional possibilities
	 Abuelhawa v. United States, 129 S. Ct. 2102 (2009).

	45.2985  Use of definition of word that legislature has specifically provided for that word when it is used in related statute (i.e., statute in same chapter as statute under consideration) to determine meaning of word when used in statute under consideration
	45.29851  In general
	 State v. Lala, 2009 WI App 137, 321 Wis. 2d 292, 773 N.W.2d 218, at ¶16.

	45.29852  But legislature's failure to specify that term used in one statute has same meaning given that term in another statute, when legislature has so specified elsewhere, indicates legislature did not intend term to have that meaning
	 For cases dealing with this subject, see sec. 45.2992.



	45.299  Other principles and matters (cont'd)
	45.2991  Construing time limits in statutes as regulatory or directory
	 For cases dealing with this subject, see sec. 12.783.

	45.2992  Legislature's failure to specify that term used in one statute has same meaning given that term in another statute, when legislature has so specified elsewhere, indicates legislature did not intend term to have that meaning
	 State v. Evans, 171 Wis. 2d 471, 492 N.W.2d 141 (1992): 1992 Term, p. 38-10, sec. 38.6111.

	45.2993  Language of one subsection should be construed to be consistent with identical language in other subsections of same statute
	 State v. Williams (Scott), 198 Wis. 2d 479, 544 N.W.2d 400 (1996): 1995 Term, p. 6-8, sec. 6.4431.
	 State v. White, 2004 WI App 237, 277 Wis. 2d 580, 690 N.W.2d 880, at ¶10.

	45.2994  Resort to Wisconsin Administrative Code for guidance in defining terms used in statutes
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.
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	 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 (Ct. App. 1989): 1989 Term, p. 45-4, sec. 45.31.
	 In Interest of F.E.W., 143 Wis. 2d 856, 422 N.W.2d 893 (Ct. App. 1988): 1987 Term, p. 45-5, sec. 45.31.
	 State v. Gassen, 143 Wis. 2d 761, 422 N.W.2d 863 (Ct. App. 1988): 1987 Term, p. 6-5, sec. 6.321.
	 State v. Seibert, 141 Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13.
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 45-2, sec. 45.13.
	 State v. Leist, 141 Wis. 2d 34, 414 N.W.2d 45 (Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.12.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.31.
	 State v. Robinson, 140 Wis. 2d 673, 412 N.W.2d 535 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.31.
	 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 130 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.31.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.331.
	 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 (Ct. App. 1986): 1986 Term, p. 240, sec. 12.7671.
	 State ex rel. Wisconsin State Journal v. Circuit Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 1986): 1985 Term, p. 203, sec. 13.313.
	 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. App. 1984): 1984 Term, p. 220, sec. 13.331.
	 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. App. 1983): 1983 Term, p. 252, sec. 13.331.
	 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 127 (Ct. App. 1982): 1982 Term, p. 211, sec. 13.1611.
	 Coca-Cola Bottling Co. v. La Follette, 106 Wis. 2d 162, 316 N.W.2d 129 (Ct. App. 1982): 1981 Term, p. 191, sec. 13.313.
	 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 135 (Ct. App. 1981): 1981 Term, p. 191, sec. 13.313.
	 State v. Campbell, 102 Wis. 2d 243, 306 N.W.2d 272 (Ct. App. 1981): 1980 Term, p. 152, sec. 13.331.
	 In Interest of R.E.H., 101 Wis. 2d 647, 305 N.W.2d 162 (Ct. App. 1981): 1980 Term, p. 152, sec. 13.331.
	 State v. Smith, 100 Wis. 2d 317, 302 N.W.2d 54 (Ct. App. 1981): 1980 Term, p. 23, sec. 2.422.
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 171, sec. 12.331.
	 State ex rel. E.R. v. Flynn, 88 Wis. 2d 37, 276 N.W.2d 313 (Ct. App. 1979): 1978 Term, p. 132, sec. 12.331.
	 For cases dealing with the propriety of resort to rules of statutory construction, see sec. 45.13.

	45.3112  Dissent questioning validity of general rule
	 State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 665 N.W.2d 729, at ¶45-56.

	45.3113  Decisions suggesting that resort to extrinsic aids (in particular, legislative history) may be appropriate even in absence of ambiguity
	 State v. Morford, 2004 WI 5, 268 Wis. 2d 300, 674 N.W.2d 349, at ¶21.
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶6.
	 State v. Carey, 2004 WI App 83, 272 Wis. 2d 697, 679 N.W.2d 910, at ¶8.


	45.312  When statute is ambiguous:  statutory language is ambiguous when it can be understood in two or more senses by reasonably well-informed persons
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶22.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶15.
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶6.
	 State v. Conner, 2009 WI App 143, 321 Wis. 2d 449, 775 N.W.2d 105, at ¶15.
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶6.
	 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 312, 738 N.W.2d 137, at ¶7.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶11.
	 State v. Johnson, 2007 WI App 41, 299 Wis. 2d 785, 730 N.W.2d 661, at ¶4.

	45.313  Disagreement on meaning of statute between parties or between party and trial court does not necessarily render statute ambiguous
	 For cases dealing with this subject, see sec. 45.133.

	45.314  Cannot resort to notes or comments to statute to override clear meaning of statute
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	45.315  Ambiguity may be created by interaction of two related provisions or two separate statutes; interaction of two or more statutes can operate to create ambiguity
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶14.
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.
	 In Interest of Lindsey A.F., 2002 WI App 223, 257 Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, at ¶5.
	 State v. Herman, 2002 WI App 28, 250 Wis. 2d 166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14.
	 State v. Sorenson, 2001 WI App 251, 248 Wis. 2d 237, 635 N.W.2d 787, 2001 Term WCA-134, at ¶22.
	 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 (Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912.
	 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 (Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232.

	45.316  Court may look to legislative history to reinforce conclusion that statute is indeed unambiguous
	 For cases dealing with this subject, see sec. 45.3182.

	45.317  Statute need not be ambiguous before court may resort to dictionary for definition of its terms
	 For cases dealing with this subject, see sec. 45.2122.

	45.318  Impact of legislative history of statute on question of ambiguity
	45.3181  Legislative history of statute cannot be used to create ambiguity
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶39.

	45.3182  Legislative history of statute can be invoked to demonstrate that statute is not ambiguous and that court has properly interpreted it
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶52.
	 State v. Brandt, 2009 WI App 115, 321 Wis. 2d 84, 772 N.W.2d 674, at ¶5.
	 State v. Ohlinger, 2009 WI App 44, 317 Wis. 2d 445, 767 N.W.2d 336, at ¶15.
	 State v. Milwaukee County, 2006 WI App 229, 297 Wis. 2d 339, 724 N.W.2d 916, at ¶28.
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶39.
	 State v. Zimmerman, 2001 WI App 238, 248 Wis. 2d 370, 635 N.W.2d 864, 2001 Term WCA-116, at ¶6.
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 45-5, sec. 45.312.

	45.3183  Legislative history may be examined to determine plain meaning of statute
	 For cases dealing with this subject, see sec. 45.1124.


	45.319  Other matters
	45.3191  Statute may be rendered ambiguous by context in which it is sought to be applied
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶30.
	 State v. Herman, 2002 WI App 28, 250 Wis. 2d 166, 640 N.W.2d 539, 2001 Term WCA-229, at ¶14.
	 State v. Ramirez, 2001 WI App 158, 246 Wis. 2d 802, 633 N.W.2d 656, 2001 Term WCA-17, at ¶12.

	45.3192  Clear and unambiguous statute may be construed if literal application would lead to absurd or unreasonable result
	 State v. Delaney, 2003 WI 9, 259 Wis. 2d 77, 658 N.W.2d 416, 2002 Term WSC-12, at ¶15.
	 State v. Maxey, 2003 WI App 94, 264 Wis. 2d 878, 663 N.W.2d 811, at ¶7.

	45.3193  Ambiguity may be created by statute's placement in statute book
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶14.

	45.3194  Ambiguity not required before court may examine scope, context, or purpose of statute as long as the scope, context, and purpose are ascertainable from text and structure of statute itself, rather than from extrinsic sources, such as legislative history
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶19.
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶48-49.
	 State v. Wille, 2007 WI App 27, 299 Wis. 2d 531, 728 N.W.2d 343, at ¶10.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶6.
	 State v. Mark, 2005 WI App 62, 280 Wis. 2d 436, 701 N.W.2d 598, at ¶43.
	 State v. List, 2004 WI App 230, 277 Wis. 2d 836, 691 N.W.2d 366, at ¶6.
	 State v. Jones, 2004 WI App 212, 277 Wis. 2d 234, 689 N.W.2d 917, at ¶4.
	 State v. Mason, 2004 WI App 176, 276 Wis. 2d 434, 687 N.W.2d 526, at ¶12.

	45.3195  LRB's Bill Drafting Manual is not extrinsic aid to interpretation to which resort may only be made when ambiguity exists
	 State v. Powers, 2004 WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, at ¶14.

	45.3196  Extrinsic sources may be consulted to confirm or verify plain-meaning interpretation of statute
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶30.
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶22.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶5.

	45.3197  Even when statute is unambiguous, legislative history may be consulted to confirm plain-meaning interpretation of statute
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶19.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶26.

	45.3198  Word is not ambiguous merely because it is general enough to encompass more than one set of circumstances
	 For cases dealing with this subject, see sec. 45.1394.

	45.3199  Depending on facts of case, same statute may be found ambiguous in one setting and unambiguous in another
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶30.
	 State v. Keyes, 2007 WI App 163, 304 Wis. 2d 372, 736 N.W.2d 904, at ¶16.



	45.32  Legislative History In General
	45.321  In general
	 Corley v. United States, 129 S. Ct. 1558 (2009).
	 Moskal v. United States, 111 S. Ct. 461 (1990): 1990 Term, p. 45-6, sec. 45.32.
	 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 Term, p. 191, sec. 12.531.
	 Bifulco v. United States, 100 S. Ct. 2247 (1980): 1979 Term, p. 171, sec. 12.332.
	 Busic v. United States, 100 S. Ct. 1747 (1980): 1979 Term, p. 171, sec. 12.332.
	 Perrin v. United States, 100 S. Ct. 311 (1979): 1979 Term, p. 171, sec. 12.332.
	 United States v. Naftalin, 99 S. Ct. 2077 (1979): 1978 Term, p. 133, sec. 12.332.
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶15.
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶40.
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶19.
	 State ex rel. Reimann v. Circuit Court, 214 Wis. 2d 605, 571 N.W.2d 385 (1997): 1997 Term, p. 45-5, sec. 45.32.
	 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 41.212.
	 State v. Morris, 108 Wis. 2d 282, 322 N.W.2d 264 (1982): 1981 Term, p. 89, sec. 5.93.
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶20.
	 State v. Kleser, 2009 WI App 43, 316 Wis. 2d 825, 768 N.W.2d 230, at ¶22.
	 State v. Ebersold, 2007 WI App 232, 306 Wis. 2d 371, 742 N.W.2d 876, at ¶6.
	 State v. Dartez, 2007 WI App 126, 301 Wis. 2d 499, 731 N.W.2d 340, at ¶9.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶18, 26.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11.
	 State v. Karow, 154 Wis. 2d 375, 453 N.W.2d 181 (Ct. App. 1990): 1989 Term, p. 45-2, sec. 45.13.
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 45-2, sec. 45.13.
	 State v. O'Neil, 141 Wis. 2d 535, 416 N.W.2d 77 (Ct. App. 1987): 1987 Term, p. 45-1, sec. 45.111.
	 State v. Skow, 141 Wis. 2d 49, 413 N.W.2d 650 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.32.
	 State v. Gulrud, 140 Wis. 2d 721, 412 N.W.2d 139 (Ct. App. 1987): 1987 Term, p. 45-4, sec. 45.31.
	 State v. Nixa, 121 Wis. 2d 160, 360 N.W.2d 52 (Ct. App. 1984): 1984 Term, p. 220, sec. 13.331.
	 In Interest of I.V., 109 Wis. 2d 407, 326 N.W.2d 127 (Ct. App. 1982): 1982 Term, p. 211, sec. 13.1611.
	 State v. Britzke, 108 Wis. 2d 675, 324 N.W.2d 289 (Ct. App. 1982): 1982 Term, p. 222, sec. 13.332.
	 Parker v. Percy, 105 Wis. 2d 486, 314 N.W.2d 166 (Ct. App. 1981): 1981 Term, p. 191, sec. 13.313.
	 County of Milwaukee v. Proegler, 95 Wis. 2d 614, 291 N.W.2d 608 (Ct. App. 1980): 1979 Term, p. 171, sec. 12.331.

	45.322  Legislative history not anchored to text of statute does not have authoritative weight
	 Shannon v. United States, 114 S. Ct. 2419 (1994): 1993 Term, p. 45-6, sec. 45.322.

	45.323  When more specific statute governs situation, court need not examine legislative history of more general statute
	 State v. Gillespie, 2005 WI App 35, 278 Wis. 2d 630, 693 N.W.2d 320, at ¶10.

	45.324  Murky legislative history should not be permitted to undermine plain statutory language
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶54.

	45.325  Court may consult legislative history, even if statute is not ambiguous, to show that it supports court's interpretation of statute otherwise clear on its face
	 For cases dealing with this subject, see secs. 45.1352 and 45.3182.

	45.326  If statute is plain and unambiguous on its face, court will not look to legislative history as guide to its meaning
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶16.

	45.327  Legislative history may be examined to determine plain meaning of statute
	 For cases dealing with this subject, see sec. 45.1124.


	45.33  Notes And Comments To Statute
	45.331  In general
	45.3311  Cannot use notes or comments to statute to override clear meaning of statute
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.


	45.332  Advisory committee notes and comments
	45.3321  In general
	 Corley v. United States, 129 S. Ct. 1558 (2009).
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 193, sec. 13.334.
	 Champlin v. State, 84 Wis. 2d 621, 267 N.W.2d 295 (1978): 1977 Term, p. 88, sec. 12.34.
	 State v. Dauer, 174 Wis. 2d 418, 497 N.W.2d 766 (Ct. App. 1993): 1992 Term, p. 29-3, sec. 29.221.

	45.3322  Legislative council's judiciary committee report on 1953 code
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶18.
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 35 (1998): 1997 Term, p. 31-3, sec. 31.4212.
	 State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996): 1996 Term, p. 45-4, sec. 45.3312.
	 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 (1990): 1989 Term, p. 45-4, sec. 45.3311.
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 231, sec. 12.7212.
	 State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7 (1985): 1984 Term, p. 220, sec. 13.336.
	 State v. Tollefson, 85 Wis. 2d 162, 270 N.W.2d 201 (1978): 1978 Term, p. 133, sec. 12.332.
	 Champlin v. State, 84 Wis. 2d 621, 267 N.W.2d 295 (1978): 1977 Term, p. 88, sec. 12.34.
	 State v. McKee, 2002 WI App 148, 256 Wis. 2d 547, 648 N.W.2d 34, 2001 Term WCA-410, at ¶11.
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶12.
	 State v. Graham, 2000 WI App 138, 237 Wis. 2d 620, 614 N.W.2d 504: 1999 Term, p. 45-5, sec. 45.3321.
	 State v. Gilles, 173 Wis. 2d 101, 496 N.W.2d 133 (Ct. App. 1992): 1992 Term, p. 38-7, sec. 38.4111.
	 State v. Davis, 105 Wis. 2d 690, 314 N.W.2d 907 (Ct. App. 1981): 1981 Term, p. 193, sec. 13.334.

	45.3323  Legislative council's judiciary committee report on 1951 code
	 State v. Randle, 2002 WI App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 2001 Term WCA-365, at ¶12.

	45.3324  Legislative council's judiciary committee report on 1949 code
	 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 (1984): 1983 Term, p. 142, sec. 6.452.

	45.3325  Advisory committee notes to federal rules of evidence
	 For cases dealing with this subject, see sec. 20.8677.


	45.333  Legislative council notes and comments
	45.3331  In general
	 State v. Stanfield, 105 Wis. 2d 553, 314 N.W.2d 339 (1982): 1981 Term, p. 193, sec. 13.334.
	 State v. Kruse, 101 Wis. 2d 387, 305 N.W.2d 85 (1981): 1980 Term, p. 79, sec. 6.411.
	 For cases dealing with use of a legislative council staff memorandum in construing a statute, see sec. 45.362.
	 For cases dealing with use of a legislative council pamphlet in construing a statute, see sec. 45.363.

	45.3332  Legislative council's judiciary committee comments on 1949 and 1953 codes
	 For cases dealing with this subject, see secs. 45.3322 and 45.3323.


	45.334  Judicial council notes and comments
	45.3341  In general
	 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 (1996): 1995 Term, p. 11-4, sec. 11.3811.
	 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 45-3, sec. 45.3311.
	 State v. Folk, 117 Wis. 2d 42, 342 N.W.2d 761 (Ct. App. 1983): 1983 Term, p. 253, sec. 13.335.

	45.3342  Judicial council committee's note to 1981 revision of competency statutes
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.

	45.3343  Judicial council comments on 1988 revision of homicide statutes
	 State v. Jensen, 2000 WI 84, 236 Wis. 2d 521, 613 N.W.2d 170: 1999 Term, p. 31-4, sec. 31.55111.
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App. 1999): 1999 Term, p. 32-1, sec. 32.6131.
	 State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642 (Ct. App. 1991): at page 206 n.5 of decision.

	45.3344  Judicial council committee's notes to rules of evidence
	 State v. Williquette, 190 Wis. 2d 678, 526 N.W.2d 144 (1995): 1994 Term, p. 45-3, sec. 45.3312.
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶40.

	45.3345  Judicial council notes to 1969 revision of criminal procedure code
	 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443.

	45.3346  Judicial council committee's notes to rules of appellate procedure
	 State v. Lee, 197 Wis. 2d 959, 542 N.W.2d 143 (1996): 1995 Term, p. 11-4, sec. 11.3811.


	45.335  Fiscal notes
	 State ex rel. State Public Defender v. Percy, 97 Wis. 2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, p. 171, sec. 12.333.

	45.336  Drafters' notes to uniform acts
	 State v. Brooks, 124 Wis. 2d 349, 369 N.W.2d 183 (Ct. App. 1985): 1984 Term, p. 198, sec. 12.652.

	45.337  Revisers' notes
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 45-4, sec. 45.332.


	45.34  Comments Of Persons Involved In Drafting And Passing Statute
	45.341  General principles
	45.3411  In general
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.

	45.3412  Comments made after enactment of statute that could not have had any effect on those who voted for statute
	 District of Columbia v. Heller, 128 S. Ct. 2783 (2008).


	45.342  Member of committee that drafted statute
	45.3421  In general
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶32.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶100.
	 State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993): 1992 Term, p. 6-22, sec. 6.6333.

	45.3422  Platz law review article on 1955 code
	 In Interest of Cesar G., 2004 WI 61, 272 Wis. 2d 22, 682 N.W.2d 1, at ¶32.
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶100.
	 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986): 1985 Term, p. 206, sec. 13.332.
	 State v. Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995): 1995 Term, p. 31-18, sec. 31.7812.

	45.3423  Platz law review article on 1949 code
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶17.
	 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 (1992): 1991 Term, p. 45-4, sec. 45.3221.
	 State v. Wittrock, 119 Wis. 2d 664, 350 N.W.2d 647 (1984): 1983 Term, p. 142, sec. 6.452.
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 45-6, sec. 45.371.

	45.3424  Martineau and Malmgren book on appellate rules
	 State v. Alles, 106 Wis. 2d 368, 316 N.W.2d 378 (1982): 1981 Term, p. 193, sec. 13.335.

	45.3425  Minutes of criminal rules committee of judicial council that redrafted criminal procedure statutes in 1969
	 State v. Krause, 161 Wis. 2d 919, 469 N.W.2d 241 (Ct. App. 1991): 1990 Term, p. 45-7, sec. 45.3311.

	45.3426  Minutes of judicial council committee that redrafted homicide law in 1988
	 State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994): 1993 Term, p. 32-7, sec. 32.8142.

	45.3427  Dickey et al. law review article on 1988 revision of homicide statutes
	 State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 2001 Term WSC-273, at ¶100.
	 State v. Bodoh, 226 Wis. 2d 718, 595 N.W.2d 330 (1999): 1998 Term, p. 33-1, sec. 33.32221.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 31-2, sec. 31.362; p. 45-6, sec. 45.3411.
	 State v. Camacho, 170 Wis. 2d 53, 487 N.W.2d 67 (Ct. App. 1992): at page 61 n.3 of decision.

	45.3428  Platz article on "the Wisconsin Bar and the Proposed Criminal Code"
	 State v. Jennings, 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 2002 Term WSC-17, at ¶18.


	45.343  Drafter
	45.3431  In general
	 Cuyler v. Adams, 101 S. Ct. 703 (1981): 1980 Term, p. 153, sec. 13.332.
	 State v. Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986): 1985 Term, p. 206, sec. 13.332.
	 State v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995): 1995 Term, p. 45-6, sec. 45.3411.

	45.3432  Drafter of uniform law upon which state statute based
	 State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455 (Ct. App. 1996): 1995 Term, p. 45-6, sec. 45.3412.


	45.344  Person who proposed legislation
	45.3441  In general
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 45-5, sec. 45.342.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11, 16.

	45.3442  Drafting request
	 For cases dealing with this subject, see sec. 45.3512.


	45.345  Legislators involved in introducing and passing statute
	45.3451  In general
	 United States v. Hayes, 129 S. Ct. 1079 (2009).
	 United States v. Monsanto, 109 S. Ct. 2657 (1989): 1988 Term, p. 45-4, sec. 45.341.

	45.3452  Legislator who requested drafting of statute
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶28.
	 State v. Timm, 163 Wis. 2d 894, 472 N.W.2d 593 (Ct. App. 1991): 1991 Term, p. 38-1, sec. 38.1121.

	45.3453  Sponsor or floor manager
	45.34531  In general
	 United States v. Hayes, 129 S. Ct. 1079 (2009).
	 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 Term, p. 171, sec. 12.332.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶9.

	45.34532  In case of federal statute, sponsor's statement to full House or Senate
	 Corley v. United States, 129 S. Ct. 1558 (2009).


	45.3454  Legislator who opposed bill
	 Bryan v. United States, 118 S. Ct. 1939 (1998): 1997 Term, p. 45-6, sec. 45.342.


	45.346  Legislative committee reports
	 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 Term, p. 220, sec. 13.335.

	45.347  Sponsoring agency
	 State Public Defender v. Circuit Court, 184 Wis. 2d 860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, sec. 30.9712.


	45.35  LRB Records, Analysis, And Other Material
	45.351  Records (e.g., drafting file)
	45.3511  Drafting file in general
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.
	 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.351.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 258, sec. 13.3322.

	45.3512  Drafting request
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶32.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶43-45, 48, 50.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11.

	45.3513  LRB attorney's response to drafting request
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶49.

	45.3514  Letter found in drafting file
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.


	45.352  Analysis
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶40.
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶22.
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶25.
	 State v. Douangmala, 2002 WI 62, 253 Wis. 2d 173, 646 N.W.2d 1, 2001 Term WSC-158, at ¶29-31.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶46, 51.
	 State v. Thiel, 2000 WI 67, 235 Wis. 2d 823, 612 N.W.2d 94: 1999 Term, p. 10-23, sec. 10.733.
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 45-4, sec. 45.352.
	 State Public Defender v. Circuit Court, 184 Wis. 2d 860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, sec. 30.9712.
	 State v. Freer, 2010 WI App 9, __ Wis. 2d __, __ N.W.2d __, at ¶20-24.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11, 15.
	 State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488, 2001 Term WCA-94, at ¶72.
	 State v. Keith, 216 Wis. 2d 61, 573 N.W.2d 888 (Ct. App. 1997): 1997 Term, p. 10-25, sec. 10.7231.
	 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 (Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232.
	 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 45-4, sec. 45.351.
	 State v. Williams, 148 Wis. 2d 852, 436 N.W.2d 924 (Ct. App. 1989): 1988 Term, p. 1-26, sec. 1.983.
	 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.352.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 259, sec. 13.333.
	 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 (Ct. App. 1986): 1986 Term, p. 259, sec. 13.333.
	 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 222, sec. 13.335.

	45.353  Bill Drafting Manual
	 For cases dealing with this subject, see sec. 45.19996.


	45.36  Other Legislative History
	45.361  Minutes of criminal code advisory committee
	 State v. Seifert, 155 Wis. 2d 53, 454 N.W.2d 346 (1990): 1989 Term, p. 45-4, sec. 45.361.

	45.362  Legislative council staff memorandum
	 State v. Rundle, 176 Wis. 2d 985, 500 N.W.2d 916 (1993): 1992 Term, p. 38-13, sec. 38.6311.
	 State v. Champion, 2002 WI App 267, 258 Wis. 2d 781, 654 N.W.2d 242, 2002 Term WCA-137, at ¶11, 14.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 259, sec. 13.334.

	45.363  Legislative council pamphlet
	 State ex rel. TDD v. Circuit Court for Racine County, 91 Wis. 2d 231, 280 N.W.2d 264 (1979): 1978 Term, p. 133, sec. 12.333.

	45.364  Letter from department head to legislator regarding meaning of statute
	 State v. Sutton, 177 Wis. 2d 709, 503 N.W.2d 326 (Ct. App. 1993): 1993 Term, p. 44-1, sec. 44.232.

	45.365  Statement of legislative findings that prefaces enactment
	 National Organization for Women, Inc. v. Scheidler, 114 S. Ct. 798 (1994): 1993 Term, p. 47-1, sec. 47.121.

	45.366  Letter found in LRB file
	 For cases dealing with this subject, see sec. 45.3514.

	45.367  Report of Criminal Penalties Study Committee
	 State v. Volk, 2002 WI App 274, 258 Wis. 2d 584, 654 N.W.2d 24, 2002 Term WCA-151, at ¶40-42.

	45.368  View of person involved in drafting or amendment process that was not communicated to others involved in process
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶32.


	45.37  Attorney General's Interpretation
	45.371  Comment on pending legislation
	 Dunn v. United States, 99 S. Ct. 2190 (1979): 1978 Term, p. 133, sec. 12.334.
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.
	 State v. Howell, 141 Wis. 2d 58, 414 N.W.2d 54 (Ct. App. 1987): 1987 Term, p. 45-6, sec. 45.361.

	45.372  Formal opinion
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.
	 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 41.212.
	 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 (1983): 1983 Term, p. 253, sec. 13.332.
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 231, sec. 13.972.
	 State v. Edwards, 2003 WI App 221, 267 Wis. 2d 491, 671 N.W.2d 371, at ¶10.
	 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶9.
	 State v. Anderson, 160 Wis. 2d 435, 466 N.W.2d 681 (Ct. App. 1991): 1990 Term, p. 9-25, sec. 9.4922.
	 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 (Ct. App. 1988): 1988 Term, p. 8-14, sec. 8.7421.
	 State ex rel. S.M.O. v. Resheske, 110 Wis. 2d 447, 329 N.W.2d 275 (Ct. App. 1982): 1982 Term, p. 222, sec. 13.334.


	45.38  Criminal Jury Instructions Committee Materials
	45.381  In general
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶15.
	 State v. Seymour, 183 Wis. 2d 682, 515 N.W.2d 874 (1994): 1993 Term, p. 34-2, sec. 34.3231.
	 State v. Beets, 124 Wis. 2d 372, 369 N.W.2d 382 (1985): 1984 Term, p. 220, sec. 13.334.
	 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 (1983): 1983 Term, p. 95, sec. 4.551.
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶8.
	 State v. Sterzinger, 2002 WI App 171, 256 Wis. 2d 925, 649 N.W.2d 677, 2002 Term WCA-5, at ¶11.
	 State v. Olson, 2000 WI App 158, 238 Wis. 2d 74, 616 N.W.2d 144, 2000 Term WCA-20, at ¶11.
	 State v. Rardon, 185 Wis. 2d 701, 518 N.W.2d 330 (Ct. App. 1994): 1993 Term, p. 38-2, sec. 38.1322.
	 State v. Loukota, 180 Wis. 2d 191, 508 N.W.2d 896 (Ct. App. 1993): 1993 Term, p. 38-4, sec. 38.1512.
	 State v. Sobkowiak, 173 Wis. 2d 327, 496 N.W.2d 620 (Ct. App. 1992): 1992 Term, p. 34-5, sec. 34.3511.
	 State v. Petrone, 166 Wis. 2d 220, 479 N.W.2d 212 (Ct. App. 1991): 1991 Term, p. 8-12, sec. 8.551.

	45.382  In interpreting statute with which jury instruction deals, jury instruction is merely persuasive, not precedential
	 State v. Smith, 2005 WI 104, 283 Wis. 2d 57, 699 N.W.2d 508, at ¶15.
	 State v. Ellington, 2005 WI App 243, 288 Wis. 2d 264, 707 N.W.2d 907, at ¶8.
	 State v. Hughes, 218 Wis. 2d 538, 582 N.W.2d 49 (Ct. App. 1998): 1997 Term, p. 34-3, sec. 34.3112.


	45.39  Other Extrinsic Aids
	45.391  Judicial interpretation of similar statutes in other jurisdictions
	45.3911  In general
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶49.
	 State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 (1992): 1991 Term, p. 45-4, sec. 45.3411.
	 State v. Boettcher, 144 Wis. 2d 86, 423 N.W.2d 533 (1988): 1987 Term, p. 45-6, sec. 45.381.
	 State v. Wickstrom, 134 Wis. 2d 158, 396 N.W.2d 188 (1986): 1986 Term, p. 33, sec. 2.4221.
	 State v. Frey, 178 Wis. 2d 729, 505 N.W.2d 786 (Ct. App. 1993): 1993 Term, p. 31-7, sec. 31.5212.
	 State v. Fettig, 172 Wis. 2d 428, 493 N.W.2d 254 (Ct. App. 1992): 1992 Term, p. 45-6, sec. 45.3911.
	 State v. Ward, 153 Wis. 2d 743, 452 N.W.2d 158 (Ct. App. 1989): 1989 Term, p. 45-4, sec. 45.3911.
	 State v. Morrick, 147 Wis. 2d 185, 432 N.W.2d 654 (Ct. App. 1988): 1988 Term, p. 9-5, sec. 9.3212.
	 State v. Hamilton, 146 Wis. 2d 426, 432 N.W.2d 108 (Ct. App. 1988): 1988 Term, p. 45-4, sec. 45.3911.
	 State v. Schindler, 146 Wis. 2d 47, 429 N.W.2d 110 (Ct. App. 1988): 1988 Term, p. 14-5, sec. 14.312.
	 State v. Hatch, 144 Wis. 2d 810, 425 N.W.2d 27 (Ct. App. 1988): 1987 Term, p. 45-6, sec. 45.381.
	 State v. Cook, 141 Wis. 2d 42, 413 N.W.2d 647 (Ct. App. 1987): 1987 Term, p. 26-2, sec. 26.332.
	 State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985): 1984 Term, p. 98, sec. 5.147.
	 State v. Gavigan, 122 Wis. 2d 389, 362 N.W.2d 162 (Ct. App. 1984): 1984 Term, p. 220, sec. 13.333.
	 State v. King, 120 Wis. 2d 285, 354 N.W.2d 742 (Ct. App. 1984): 1984 Term, p. 78, sec. 3.91.
	 State v. Brady, 118 Wis. 2d 154, 345 N.W.2d 533 (Ct. App. 1984): 1983 Term, p. 253, sec. 13.338.
	 State v. Temby, 108 Wis. 2d 521, 322 N.W.2d 522 (Ct. App. 1982): 1982 Term, p. 222, sec. 13.333.
	 State ex rel. E.R. v. Flynn, 88 Wis. 2d 37, 276 N.W.2d 313 (Ct. App. 1979): 1978 Term, p. 133, sec. 12.335.
	 For cases dealing with the use of case law from other jurisdictions to determine the meaning of words in a statute, see sec. 45.2982.

	45.3912  Federal decisions interpreting federal rules of evidence
	 For cases dealing with this subject, see secs. 20.8671 and 20.8672.

	45.3913  Federal decisions interpreting RICO
	 For cases dealing with this subject, see sec. 35.8171.

	45.3914  Federal decisions interpreting federal statute or rule upon which state statute or rule was based
	 State v. Gudenschwager, 191 Wis. 2d 432, 529 N.W.2d 225 (1995): 1994 Term, p. 10-19, sec. 10.711.
	 State v. Evans, 2000 WI App 178, 238 Wis. 2d 411, 617 N.W.2d 220, 2000 Term WCA-47, at ¶8.
	 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 (Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612.
	 State v. Green, 208 Wis. 2d 290, 560 N.W.2d 295 (Ct. App. 1997): 1996 Term, p. 34-6, sec. 34.5412.
	 State v. Hufford, 186 Wis. 2d 461, 522 N.W.2d 26 (Ct. App. 1994): 1994 Term, p. 9-13, sec. 9.484.

	45.3915  Decisions interpreting federal statute creating drug-free zone around school
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 45-5, sec. 45.341.

	45.3916  Decisions interpreting uniform act upon which statute being construed was based
	45.39161  In general
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶39.
	 For cases dealing with the principle that when legislature makes verbatim enactment of uniform act provision, it is presumed that intent of legislature is intent of the drafters of the uniform act, see sec. 45.19499.

	45.39162  Decisions interpreting uniform controlled substances act
	 State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992): 1991 Term, p. 36-4, sec. 36.1921.


	45.3917  Decisions interpreting interstate agreement on detainers
	 For cases dealing with this subject, see sec. 6.2394.

	45.3918  Statute that served as model for statute being construed
	 State v. Mentzel, 218 Wis. 2d 734, 581 N.W.2d 581 (Ct. App. 1998): 1997 Term, p. 10-8, sec. 10.233.
	 State v. Szarkowitz, 157 Wis. 2d 740, 460 N.W.2d 819 (Ct. App. 1990): 1990 Term, p. 9-21, sec. 9.481.

	45.3919  Federal decisions interpreting federal conspiracy statutes
	 For cases dealing with this subject, see sec. 39.297.


	45.392  Administrative agency's interpretation
	45.3921  Of statute
	45.39211  In general
	 Reno v. Koray, 115 S. Ct. 2021 (1995): 1994 Term, p. 9-8, sec. 9.3231.
	 Demarest v. Manspeaker, 111 S. Ct. 599 (1991): 1990 Term, p. 20-2, sec. 20.395.
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶25-29.
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶15.
	 State v. McMaster, 206 Wis. 2d 30, 556 N.W.2d 673 (1996): 1996 Term, p. 29-7, sec. 29.781.
	 State ex rel. Parker v. Sullivan, 184 Wis. 2d 668, 517 N.W.2d 449 (1994): 1993 Term, p. 41-1, sec. 41.212.
	 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 225, 685 N.W.2d 585, at ¶6.
	 State ex rel. Grant v. Department of Corrections, 192 Wis. 2d 298, 531 N.W.2d 367 (Ct. App. 1995): 1994 Term, p. 9-16, sec. 9.4991.
	 State ex rel. Parker v. Fiedler, 180 Wis. 2d 438, 509 N.W.2d 440 (Ct. App. 1993): 1993 Term, p. 41-3, sec. 41.212.
	 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 130 (Ct. App. 1987): 1987 Term, p. 45-5, sec. 45.33.
	 Lewandowski v. State, 140 Wis. 2d 405, 411 N.W.2d 146 (Ct. App. 1987): 1987 Term, p. 47-1, sec. 47.112.
	 For cases dealing with legislative acquiescence in an administrative agency's interpretation, see sec. 45.1952.

	45.39212  Court not bound by agency's interpretation
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶15.
	 State v. Schwartz, 2004 WI App 136, 275 Wis. 2d 225, 685 N.W.2d 585, at ¶6, 8.

	45.39213  Deference owed to agency's interpretation
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶25-29.


	45.3922  Of administrative rule
	 For cases dealing with this subject, see sec. 47.8764.

	45.3923  Of statute's applicability or inapplicability
	 State v. Devore, 2004 WI App 87, 272 Wis. 2d 383, 679 N.W.2d 890, at ¶12.


	45.393  Dictionary definition of terms
	 For cases dealing with this subject, see sec. 45.212.

	45.394  Subsequent legislative history
	45.3941  In general
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 45-7, sec. 45.392.
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶40.

	45.3942  Subsequently proposed legislation
	 Russello v. United States, 104 S. Ct. 296 (1983): 1983 Term, p. 253, sec. 13.334.
	 State v. Peters, 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 2000 Term WSC-242, at ¶48-51.

	45.3943  Subsequent interpretation by legislative agency
	 State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999): 1998 Term, p. 10-60, sec. 10.7911.

	45.3944  Use of provisions of TIS II in interpreting TIS I
	 State v. Cole, 2003 WI 59, 262 Wis. 2d 167, 663 N.W.2d 700, at ¶40.


	45.395  Legislature's failure to enact particular provision
	 For cases dealing with this subject, see sec. 45.1984.

	45.396  Past practice
	 State Public Defender v. Circuit Court, 184 Wis. 2d 860, 517 N.W.2d 144 (1994): 1993 Term, p. 30-11, sec. 30.9712.

	45.397  Comments and other material relating to model or uniform act upon which Wisconsin provision at issue based
	 State ex rel. Jacobus v. State, 208 Wis. 2d 39, 559 N.W.2d 900 (1997): 1996 Term, p. 35-3, sec. 35.4211.



	45.4  Other Matters Relating To Statutory Construction
	45.41  Appellate Review Of Statutory Construction
	45.411  Construction of statute is question of law subject to independent review by appellate court
	 State v. Fischer, 2010 WI 6, __ Wis. 2d __, __ N.W.2d __, at ¶15.
	 State v. McClaren, 2009 WI 69, 318 Wis. 2d 739, 767 N.W.2d 550, at ¶14.
	 State v. Johnson, 2009 WI 57, 318 Wis. 2d 21, 767 N.W.2d 207, at ¶22.
	 State ex rel. Robins v. Madden, 2009 WI 46, 317 Wis. 2d 364, 766 N.W.2d 542, at ¶11.
	 State v. Long, 2009 WI 36, 317 Wis. 2d 92, 765 N.W.2d 557, at ¶20.
	 State v. Fernandez, 2009 WI 29, 316 Wis. 2d 598, 764 N.W.2d 509, at ¶20.
	 State v. Doss, 2008 WI 93, 312 Wis. 2d 570, 754 N.W.2d 150, at ¶20.
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶10.
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶8.
	 State v. Davis, 2008 WI 71, 310 Wis. 2d 583, 751 N.W.2d 332, at ¶18.
	 State ex rel. Hipp v. Murray, 2008 WI 67, 310 Wis. 2d 342, 750 N.W.2d 873, at ¶20.
	 State v. Duchow, 2008 WI 57, 310 Wis. 2d 1, 749 N.W.2d 913, at ¶11.
	 State v. Popenhagen, 2008 WI 55, 309 Wis. 2d 601, 749 N.W.2d 611, at ¶32,75.
	 State v. Keyes, 2008 WI 54, 309 Wis. 2d 516, 750 N.W.2d 30, at ¶18.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶11.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶17.
	 Washburn County v. Smith, 2008 WI 23, 308 Wis. 2d 65, 746 N.W.2d 243, at ¶55.
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶15.
	 State v. Johnson, 2007 WI 107, 304 Wis. 2d 318, 735 N.W.2d 505, at ¶27.
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶14.
	 State v. House, 2007 WI 79, 302 Wis. 2d 1, 734 N.W.2d 140, at ¶11.
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶25.
	 State ex rel. Pharm v. Bartow, 2007 WI 13, 298 Wis. 2d 702, 727 N.W.2d 1, at ¶13.
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶15.
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶18.
	 State v. Campbell, 2006 WI 99, 294 Wis. 2d 100, 718 N.W.2d 649, at ¶28.
	 State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 717 N.W.2d 133, at ¶12.
	 State v. Walker, 2006 WI 82, 292 Wis. 2d 326, 716 N.W.2d 498, at ¶18.
	 State v. Mark, 2006 WI 78, 292 Wis. 2d 1, 718 N.W.2d 90, at ¶12, 35.
	 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 N.W.2d 495, at ¶4.
	 State v. Daley, 2006 WI 25, 289 Wis. 2d 285, 710 N.W.2d 904, at ¶__.
	 Village of Cross Plains v. Haanstad, 2006 WI 16, 288 Wis. 2d 573, 709 N.W.2d 447, at ¶9.
	 State v. Moran, 2005 WI 115, 284 Wis. 2d 24, 700 N.W.2d 884, at ¶26.
	 State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, at ¶10.
	 In Interest of Michael S., 2005 WI 82, 282 Wis. 2d 1, 698 N.W.2d 673, at ¶31.
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶23.
	 State v. DeLain, 2005 WI 52, 280 Wis. 2d 51, 695 N.W.2d 484, at ¶11.
	 State v. Tucker, 2005 WI 46, 279 Wis. 2d 697, 694 N.W.2d 926, at ¶11.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶12.
	 Department of Corrections v. Schwarz, 2005 WI 34, 279 Wis. 2d 223, 693 N.W.2d 703, at ¶11.
	 State ex rel. Thorson v. Schwarz, 2004 WI 96, 274 Wis. 2d 1, 681 N.W.2d 914, at ¶13.
	 State v. Lombard, 2004 WI 95, 273 Wis. 2d 538, 684 N.W.2d 103, at ¶17.
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶31, 66.
	 State v. Hayes, 2004 WI 80, 273 Wis. 2d 1, 681 N.W.2d 203, at ¶7.
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	45.4214  When act makes provision applicable to pending proceeding
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶1-6.

	45.4215  Procedural statutes are generally given retroactive application
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶32.


	45.422  Particular applications
	45.4221  Forfeiture of vehicle with removed, altered, or obliterated VIN which was seized before effective date of statute authorizing seizure does not constitute retroactive application of statute
	 For cases dealing with this subject, see sec. 47.1922.

	45.4222  Expungement provision of juvenile justice code
	 For cases dealing with this subject, see sec. 42.94.

	45.4223  Applying new standard for ch. 980 commitment to trial commenced after effective date of legislation creating that standard even if petition was filed prior to that date
	 For cases dealing with this subject, see secs. 10.73532 and 10.73533.

	45.4224  Statute governing access to presentence report
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶32.


	45.423  Constitutional limitations on retroactive application of statute
	45.4231  Ex post facto limitations
	 For cases dealing with this subject, see sec. 30.92.

	45.4232  Due process limitations
	 For cases dealing with this subject, see sec. 22.872.



	45.43  Titles, Captions, and Headings in Statutes
	45.431  In general
	 Cuellar v. United States, 128 S. Ct. 1994 (2008).
	 Begay v. United States, 128 S. Ct. 1581 (2008).
	 Whitfield v. United States, 125 S. Ct. 687 (2005).
	 Carter v. United States, 120 S. Ct. 2159 (2000): 1999 Term, p. 31-2, sec. 31.311.
	 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. Ct. 1952 (1998): 1997 Term, p. 45-7, sec. 45.43.
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 45-7, 45.43.
	 State v. Grunke, 2008 WI 82, 308 Wis. 2d 439, 752 N.W.2d 769, at ¶34.
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.
	 State ex rel. Teunas v. County of Kenosha, 142 Wis. 2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 45-7, sec. 45.44.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶13.
	 State v. Grunke, 2007 WI App 198, 305 Wis. 2d 312, 738 N.W.2d 137, at ¶11.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶25.
	 In Interest of Julian C.P., 201 Wis. 2d 530, 549 N.W.2d 266 (Ct. App. 1996): 1995 Term, p. 42-9, sec. 42.683.
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 38-19, sec. 38.8413.
	 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 (Ct. App. 1990): 1990 Term, p. 37-1, sec. 37.221.
	 State v. Michaels, 142 Wis. 2d 172, 417 N.W.2d 415 (Ct. App. 1987): 1987 Term, p. 37-3, sec. 37.213.
	 State v. Seyferth, 134 Wis. 2d 354, 397 N.W.2d 666 (Ct. App. 1986): 1986 Term, p. 257, sec. 13.3191.
	 State v. Barnes, 127 Wis. 2d 34, 377 N.W.2d 624 (Ct. App. 1985): 1985 Term, p. 204, sec. 13.3193.
	 In Interest of C.D.M., 125 Wis. 2d 170, 370 N.W.2d 287 (Ct. App. 1985): 1984 Term, p. 219, sec. 13.3194.
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 223, sec. 13.342.

	45.432  Section title or caption is not part of statute
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶14.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶14.

	45.433  Titles may be considered in resolving doubt as to statute's meaning, but should not be used to create doubt where none would otherwise exist
	 In Interest of Lindsey A.F., 2003 WI 63, 262 Wis. 2d 200, 663 N.W.2d 757, at ¶14.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶13.

	45.434  Title of statute cannot limit plain meaning of text
	 Whitfield v. United States, 125 S. Ct. 687 (2005).

	45.435  To extent they are inconsistent, court must be guided by words of statute, not by common meaning of statute's title
	 Cuellar v. United States, 128 S. Ct. 1994 (2008).


	45.44  Repeal Of Statute
	45.441  Implied repeal of statute
	 Hagen v. Utah, 114 S. Ct. 958 (1994): 1993 Term, p. 12-4, sec. 12.6311.
	 Rodriguez v. United States, 107 S. Ct. 1391 (1987): 1986 Term, p. 128, sec. 6.493.
	 United States v. Batchelder, 99 S. Ct. 2198 (1979): 1978 Term, p. 132, sec. 12.317.
	 State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994): 1994 Term, p. 32-4, sec. 32.8212.
	 State v. Christensen, 110 Wis. 2d 538, 329 N.W.2d 382 (1983): 1982 Term, p. 188, sec. 12.321.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Mata, 199 Wis. 2d 315, 544 N.W.2d 578 (Ct. App. 1996): 1995 Term, p. 38-3, sec. 38.1321.
	 State v. Gonnelly, 173 Wis. 2d 503, 496 N.W.2d 671 (Ct. App. 1992): 1992 Term, p. 34-9, sec. 34.4421.
	 State v. Amato, 126 Wis. 2d 212, 376 N.W.2d 75 (Ct. App. 1985): 1985 Term, p. 98, sec. 6.5221.
	 State v. Struzik, 113 Wis. 2d 245, 335 N.W.2d 432 (Ct. App. 1983): 1982 Term, p. 223, sec. 13.343.

	45.442  Effect of repeal of statute creating criminal liability or penalty for criminal offense (Wis. Stat. § 990.04)
	45.4421  In general
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶33-34.
	 State v. Trujillo, 2005 WI 45, 279 Wis. 2d 712, 694 N.W.2d 933, at ¶18.
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶10.

	45.4422  Application of this statute to change in penalty for continuing crime when course of conduct constituting continuing crime commences prior to date of penalty change, but concludes after that date
	 State v. Thums, 2006 WI App 173, 295 Wis. 2d 664, 721 N.W.2d 729, at ¶10-11.



	45.45  In Construing Statute, Court Is Law Interpreter, Not Lawmaker; It Is Not Court's Role To Legislate
	45.451  In general
	 State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999): 1998 Term, p. 38-1, sec. 38.1312.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶16.
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-5, sec. 34.6111.
	 State v. Meddaugh, 148 Wis. 2d 204, 435 N.W.2d 269 (Ct. App. 1988): 1988 Term, p. 45-5, sec. 45.432.

	45.452  Power to construe statute does not include power to amend or rewrite it
	45.4521  In general
	 State v. Martin, 162 Wis. 2d 883, 470 N.W.2d 900 (1991): 1990 Term, p. 45-8, sec. 45.44.
	 State v. Lasky, 2002 WI App 126, 254 Wis. 2d 789, 646 N.W.2d 53, 2001 Term WCA-380, at ¶31.
	 State v. Smith, 229 Wis. 2d 720, 600 N.W.2d 258 (Ct. App. 1999): 1999 Term, p. 10-37, sec. 10.79222.
	 State v. Szulczewski, 209 Wis. 2d 1, 561 N.W.2d 781 (Ct. App. 1997): 1996 Term, p. 9-40, sec. 9.4942.
	 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735.
	 State v. Richter, 189 Wis. 2d 105, 525 N.W.2d 168 (Ct. App. 1994): 1994 Term, p. 29-1, sec. 29.221.
	 State v. Williams, 186 Wis. 2d 506, 520 N.W.2d 920 (Ct. App. 1994): 1994 Term, p. 6-10, sec. 6.443.
	 State ex rel. Unnamed Petitioner v. Circuit Court, 157 Wis. 2d 157, 458 N.W.2d 575 (Ct. App. 1990): 1990 Term, p. 12-3, sec. 12.432.
	 State v. Mason, 132 Wis. 2d 427, 393 N.W.2d 102 (Ct. App. 1986): 1986 Term, p. 260, sec. 13.343.

	45.4522  Court may not rewrite plain language of statute even when plain language appears at odds with general purpose of statute
	 State v. Martinez, 210 Wis. 2d 396, 563 N.W.2d 922 (Ct. App. 1997): 1996 Term, p. 36-5, sec. 36.2511.

	45.4523  Court is not free to rewrite statute even though potential for harsh results exists
	 Dodd v. United States, 125 S. Ct. 2478 (2005).


	45.453  Whether statute is wise or unwise is not for court to say
	 State v. Briggs, 214 Wis. 2d 281, 571 N.W.2d 881 (Ct. App. 1997): 1997 Term, p. 34-5, sec 34.6111.
	 Arreola v. State, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App. 1996): 1995 Term, p. 10-29, sec. 10.735.

	45.454  Public policy considerations, and public policy arguments in favor of particular construction, must be addressed to legislature, not to appellate court
	 Brogan v. United States, 118 S. Ct. 805 (1998): 1997 Term, p. 35-17, sec. 35.7231.
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.
	 State v. Stewart, 143 Wis. 2d 28, 420 N.W.2d 44 (1988): 1987 Term, p. 39-1, sec. 39.12.
	 State v. Lee, 2008 WI App 185, 314 Wis. 2d 764, 762 N.W.2d 431, at ¶13.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶16.
	 In Interest of Lindsey A.F., 2002 WI App 223, 257 Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, at ¶28.
	 In Interest of Jason J.C., 216 Wis. 2d 12, 573 N.W.2d 564 (Ct. App. 1997): 1997 Term, p. 42-21, sec. 42.942.
	 State v. Maron, 214 Wis. 2d 384, 571 N.W.2d 454 (Ct. App. 1997): 1997 Term, p. 9-5, sec. 9.4112.
	 State v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 (Ct. App. 1997): 1997 Term, p. 10-41, sec. 10.7961.
	 For cases dealing with the need to construe a statute to conform it to sound public policy, see sec. 45.1993.

	45.455  If statute fails to cover particular situation and omission should be cured, remedy lies with legislature, not the courts
	 State v. Moffett, 2000 WI App 67, 233 Wis. 2d 628, 608 N.W.2d 733: 1999 Term, p. 31-25, sec. 31.793.
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111.
	 State v. Reagles, 177 Wis. 2d 168, 501 N.W.2d 861 (Ct. App. 1993): 1992 Term, p. 9-23, sec. 9.6111.

	45.456  Need to conform statute to sound public policy
	 For cases dealing with this subject, see sec. 45.1993.

	45.457  Court should not give statute meaning not justified by its language merely to avoid inequitable or unwise results
	 City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 N.W.2d 236 (1988): 1987 Term, p. 45-7, sec. 45.45.

	45.458  Appellate court will refrain from interpreting or rewriting statute solely to comport with public policy
	 State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999): 1998 Term, p. 38-38, sec. 38.66122.

	45.459  Other principles
	45.4591  Where complex and controversial public policy considerations are at work, it is appropriate for courts to defer to legislature
	 State v. Deborah J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999): 1998 Term, p. 31-2, sec. 31.5411.

	45.4592  It is function of legislature, not courts, to remedy effect of judicial practices which may be unwise, yet comply with existing law
	 State v. Harris, 168 Wis. 2d 168, 483 N.W.2d 808 (Ct. App. 1992): 1991 Term, p. 45-6, sec. 45.451.

	45.4593  Fact that plain language of statute creates unreasonable or absurd result does not give court right to change that language by judicial fiat; unreasonable or absurd results created by plain language of statute presents problem for legislature to address
	 For cases dealing with this subject, see sec. 45.1713.

	45.4594  If words of statute do not do what legislature probably meant them to do, it is not appellate court's job to rewrite statute
	 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111.

	45.4595  Job of court is to interpret statute, not to judge wisdom of Legislature
	 In Interest of Lindsey A.F., 2002 WI App 223, 257 Wis. 2d 650, 653 N.W.2d 116, 2002 Term WCA-68, at ¶28.

	45.4596  Court should not add words to a statute to give it a certain meaning
	 For cases dealing with this subject, see sec. 45.19997.

	45.4597  In construing statute, court gives deference to policy choices made by legislature
	 State v. Warbelton, 2008 WI App 42, 308 Wis. 2d 459, 747 N.W.2d 717, at ¶13.
	 State v. Straehler, 2008 WI App 14, 307 Wis. 2d 360, 745 N.W.2d 431, at ¶7.
	 State v. Machgan, 2007 WI App 263, 306 Wis. 2d 752, 743 N.W.2d 832, at ¶7.



	45.46  Decision containing extended discussion identifying methods of statutory interpretation, designating which method is followed in Wisconsin, and describing the "general framework" for statutory construction in Wisconsin
	 State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110, at ¶38-52.

	45.47  Other And Related Matters
	45.471  Construction and interpretation of constitutional provisions
	 For cases dealing with this subject, see sec. 21.51.

	45.472  Construction and interpretation of administrative rules
	45.4721  In general
	 For cases dealing with this subject, see sec. 47.876.

	45.4722  Administrative rule is construed and its construction is reviewed on appeal the same as a statute
	 For cases dealing with this subject, see sec. 47.8763.


	45.473  Construction and interpretation of court rules
	 For cases dealing with this subject, see sec. 47.877.

	45.474  Construction of state statute by federal court
	 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, p. 45-7, sec. 45.46.

	45.475  Construction of federal statute by state court
	 State v. St. Germaine, 150 Wis. 2d 171, 442 N.W.2d 53 (Ct. App. 1989): 1988 Term, p. 12-4, sec. 12.631.

	45.476  Effect of concession by attorney general as to meaning of statute
	 Garcia v. United States, 105 S. Ct. 479 (1984): 1984 Term, p. 191, sec. 12.531.

	45.477  Construing statute so as to avoid a constitutional issue
	 For cases dealing with this subject, see sec. 47.45.

	45.478  Other matters
	45.4781  Effect of legislature's failure to enact particular provision
	 For cases dealing with this subject, see sec. 45.1984.

	45.4782  Statute’s statement of purpose does not create independent enforceable right since it is not substantive
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶14.

	45.4783  Stare decisis has special force in area of statutory interpretation where legislature is free to alter construction court has placed on statute
	 For cases dealing with this subject, see sec. 11.89472.


	45.479  Other matters
	45.4791  Statutory construction is complex task
	 Bartus v. Dept. of Health and Social Services, 176 Wis. 2d 1063, 501 N.W.2d 419 (1993): 1992 Term, p. 11-18, sec. 11.8996.

	45.4792  Statutes are expressions of policy arising out of specific situations and addressed to the attainment of particular ends
	 State v. Johnson, 171 Wis. 2d 175, 491 N.W.2d 110 (Ct. App. 1992): 1992 Term, p. 38-1, sec. 38.1312.

	45.4793  Determining whether statute is mandatory or directory
	 State v. R.R.E., 162 Wis. 2d 698, 470 N.W.2d 283 (1991): 1990 Term, p. 10-13, sec. 10.591.
	 State v. Grade, 165 Wis. 2d 143, 477 N.W.2d 315 (Ct. App. 1991): 1991 Term, p. 18-1, sec. 18.431.

	45.4794  Statute created by governor's exercise of partial veto power
	45.47941  In general
	45.47942  Irrelevant that statute is result of partial gubernatorial veto
	 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 860 (Ct. App. 1991): 1990 Term, p. 45-8, sec. 45.46.

	45.47943  Statute remaining after exercise of partial veto power must be complete, entire, and workable law
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.


	45.4795  Construction given to statute by supreme court or court of appeals becomes part of statute unless legislature subsequently amends statute to effect change
	45.47951  In genearl
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶20.
	 State v. Rosenburg, 208 Wis. 2d 191, 560 N.W.2d 266 (1997): 1996 Term, p. 35-1, sec. 35.4121.
	 State v. Grady, 2006 WI App 188, 296 Wis. 2d 295, 722 N.W.2d 760, at ¶9.
	 For cases dealing generally with legislative acquiescence in the judicial interpretation of a statute, see sec. 45.1951.
	 For cases dealing with the presumption that the legislature knows that in the absence of an amendment of a statute, the construction put on it by the court will remain unchanged, see sec. 45.1942.

	45.47952  When appellate court may overturn previous construction of statute
	 For cases dealing with this subject, see sec. 45.47962.


	45.4796  Adherence to previous interpretation of statute:  prior interpretation of statute by supreme court or court of appeals is applied when courts subsequently consider same statute
	45.47961  In general
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶20.

	45.47962  When appellate court may overturn previous interpretation of statute
	 State v. Grady, 2007 WI 81, 302 Wis. 2d 80, 734 N.W.2d 364, at ¶20.


	45.4797  Determining whether statutory reference to specifically designated statute also covers former statutory incarnation of designated statute
	 State v. MacArthur, 2008 WI 72, 310 Wis. 2d 550, 750 N.W.2d 910, at ¶27-41.
	 State v. Irish, 210 Wis. 2d 107, 565 N.W.2d 161 (Ct. App. 1997): 1996 Term, p. 10-30, sec. 10.7912.

	45.4798  Adoption in appellate decision of standard or rule (e.g., ABA standard) does not adopt commentary to standard or rule; formal adoption of commentary necessary to make it law
	 For cases dealing with this subject, see sec. 11.9536.

	45.4799  Effective date of statute
	 State v. Wingo, 2000 WI 31, 233 Wis. 2d 467, 609 N.W.2d 162: 1999 Term, p. 26-14, sec. 26.3513.
	 State v. Tabor, 2005 WI App 107, 282 Wis. 2d 768, 699 N.W.2d 663, at ¶2.



	45.48  Other And Related Matters (cont'd)
	45.481  Statute does not need to contain its own enabling clause to be valid
	 For cases dealing with this subject, see sec. 12.7994.




	Chapter 46  The Press and the Criminal Justice System
	46.1  Media Access To Criminal Proceedings
	46.11  In General
	 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 2735 (1986): 1985 Term, p. 215, sec. 13.714.
	 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 Term, p. 83, sec. 3.93.
	 Press-Enterprise Co. v. Superior Court, 104 S. Ct. 819 (1984): 1983 Term, p. 104, sec. 4.8922.
	 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 1978 Term, p. 133, sec. 12.71.
	 Nixon v. Warner Communications, Inc., 98 S. Ct. 1306 (1978): 1977 Term, p. 91, sec. 12.73.
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶56.
	 City of Oak Creek v. King, 148 Wis. 2d 532, 436 N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311.
	 State ex rel. Newspapers, Inc. v. Circuit Court, 124 Wis. 2d 499, 370 N.W.2d 209 (1985): 1984 Term, p. 40, sec. 2.3111.
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 255, sec. 13.711.
	 State ex rel. Storer Broadcasting Co. v. Gorenstein, 131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 1985 Term, p. 213, sec. 13.711.

	46.12  Pretrial Proceedings
	46.121  In general
	 For cases dealing with the defendant's right to public pretrial proceedings, see sec. 30.721.

	46.122  Hearing on request for permission to file complaint when district attorney refuses to issue it
	 State ex rel. Newspapers, Inc. v. Circuit Court, 124 Wis. 2d 499, 370 N.W.2d 209 (1985): 1984 Term, p. 40, sec. 2.3111.
	 For cases dealing with the presumptive right of the public to access to a hearing on a request for permission to file a complaint when the district attorney refuses to issue it, see sec. 6.11211.

	46.123  Preliminary examination
	 El Vocero de Puerto Rico v. Puerto Rico, 113 S. Ct. 2004 (1993): 1992 Term, p. 46-1, sec. 46.121.
	 Press-Enterprise Co. v. Superior Court, 106 S. Ct. 2735 (1986): 1985 Term, p. 215, sec. 13.714.
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.
	 For cases dealing with the defendant's right to a public preliminary examination, see sec. 30.7213.

	46.124  Suppression hearing
	 Presley v. Georgia, 130 S. Ct. 721 (2010).
	 Waller v. Georgia, 104 S. Ct. 2210 (1984): 1983 Term, p. 83, sec. 3.93.
	 Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979): 1978 Term, p. 133, sec. 12.71.

	46.125  Proceedings relating to incompetency of defendant to proceed
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-19, sec. 6.6331, and p. 6-19, sec. 6.6332.


	46.13  Voir Dire Examination Of Jurors
	46.131  In general
	 Presley v. Georgia, 130 S. Ct. 721 (2010).
	 Press-Enterprise Co. v. Superior Court, 104 S. Ct. 819 (1984): 1983 Term, p. 104, sec. 4.8922.
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 30-2, sec. 30.721.
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 255, sec. 13.711.
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.
	 State ex rel. Wisconsin State Journal v. Circuit Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 1986): 1985 Term, p. 214, sec. 13.713.
	 State ex rel. Storer Broadcasting Co. v. Gorenstein, 131 Wis. 2d 342, 388 N.W.2d 633 (Ct. App. 1986): 1985 Term, p. 213, sec. 13.712.
	 For cases dealing with the defendant's right to a public voir dire, see sec. 30.722.

	46.132  Trial court's withholding, or barring revelation of, information that would identify jurors
	 State v. Britt, 203 Wis. 2d 25, 553 N.W.2d 528 (Ct. App. 1996): 1996 Term, p. 8-2, sec. 8.1341.


	46.14  Criminal Trial
	 Globe Newspaper Co. v. Superior Court, 102 S. Ct. 2613 (1982): 1981 Term, p. 71, sec. 4.891.
	 Richmond Newspapers, Inc. v. Virginia, 100 S. Ct. 2814 (1980): 1979 Term, p. 174, sec. 12.71.
	 State v. Ndina, 2009 WI 21, 315 Wis. 2d 653, 761 N.W.2d 612, at ¶56.
	 For cases dealing with the defendant's right to a public trial, see secs. 30.71 and 30.723.

	46.15  Reexamination Of Person Committed After Finding Of Not Guilty By Reason Of Mental Disease Or Defect
	 State ex rel. Wisconsin State Journal v. Circuit Court, 131 Wis. 2d 515, 389 N.W.2d 73 (Ct. App. 1986): 1985 Term, p. 214, sec. 13.713.

	46.16  Juvenile Delinquency Proceeding
	 State ex rel. E.R. v. Flynn, 88 Wis. 2d 37, 276 N.W.2d 313 (Ct. App. 1979): 1978 Term, p. 134, sec. 12.72.

	46.17  Other Proceedings

	46.2  Media Access To Criminal Justice Records
	46.21  General Principles
	46.211  In General
	 City of Oak Creek v. King, 148 Wis. 2d 532, 436 N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311.
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 46-1, sec. 46.21.

	46.212  Governmental denial of access to information in its possession does not violate First Amendment
	 For cases dealing with this subject, see sec. 30.9595.


	46.22  Law Enforcement Agency Records
	46.221  Arrest records
	 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 N.W.2d 179 (1979): 1978 Term, p. 134, sec. 12.73.

	46.222  Investigative records
	 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.711.

	46.223  FBI "rap sheets"
	 Department of Justice v. Reporters Committee for Freedom of the Press, 109 S. Ct. 1468 (1989): 1988 Term, p. 47-11, sec. 47.714.


	46.23  Judicial Records And Evidence
	46.231  In general
	 Nixon v. Warner Communications, Inc., 98 S. Ct. 1306 (1978): 1977 Term, p. 91, sec. 12.72.
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 257, sec. 13.721.
	 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.711.

	46.232  Search warrant
	46.2321  In general
	 State v. Cummings, 199 Wis. 2d 721, 546 N.W.2d 406 (1996): 1995 Term, p. 4-1, sec. 4.2221.

	46.2322  When warrant issued as part of John Doe proceeding
	 For cases dealing with this subject, see sec. 4.2353.


	46.233  Proceedings relating to incompetency of defendant to proceed
	 Billy Jo W. v. Metro, 182 Wis. 2d 616, 514 N.W.2d 707 (1994): 1993 Term, p. 6-19, sec. 6.6331, and p. 6-19, sec. 6.6332.


	46.24  Juvenile Delinquency Records
	 For cases dealing with this subject, see secs. 42.46 and 42.93.

	46.25  Other Records

	46.3  Media Access To Criminal Justice Institutions
	46.31  Jails And Prisons
	 Houchins v. KQED, Inc., 98 S. Ct. 2588 (1978): 1977 Term, p. 91, sec. 12.71.
	 City of Oak Creek v. King, 148 Wis. 2d 532, 436 N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311.

	46.32  Other Institutions

	46.4  Media's Right To Publish Information
	46.41  General Principles
	46.411  In General
	 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 Term USSC-21.
	 United States v. Aguilar, 115 S. Ct. 2357 (1995): 1994 Term, p. 46-1, sec. 46.41.

	46.412  First Amendment protects publication of communication that was unlawfully obtained by another person in violation of "wiretap" statute, but which publisher lawfully obtained from that other person, and which deals with matter of public interest
	 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 Term USSC-21.
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶55-56.


	46.42  Juvenile Delinquency Records And Proceedings
	46.421  Disclosure and publication of name of, and other identifying information about, juvenile
	 For cases dealing with this subject, see sec. 42.493.


	46.43  Other Information
	46.431  Victim's identity
	46.432  Information regarding confidential proceeding
	 Landmark Communications v. Virginia, 98 S. Ct. 1535 (1978): 1977 Term, p. 91, sec. 12.74.


	46.44  Validity Of Pretrial "Gag" Orders
	 Gentile v. State Bar of Nevada, 111 S. Ct. 2720 (1991): 1990 Term, p. 30-7, sec. 30.9824.
	 For cases dealing with use of "gag" orders to ensure fair trial, see sec. 30.234.


	46.5  Other Matters Relating To The Press And The Criminal Justice System
	46.51  Matters Covered Elsewhere In This Book
	46.511  Search of media office
	 For cases dealing with this subject, see sec. 1.652.

	46.512  Journalist's privilege
	 For cases dealing with this subject, see sec. 17.82.

	46.513  Television, radio and photographic coverage of criminal trial
	 For cases dealing with this subject, see sec. 8.892.


	46.52  Media Access To Crime Or Disaster Scenes
	 City of Oak Creek v. King, 148 Wis. 2d 532, 436 N.W.2d 285 (1989): 1988 Term, p. 38-1, sec. 38.311.

	46.53  First amendment does not give reporter right to break law to obtain news
	 Bartnicki v. Vopper, 121 S. Ct. 1753 (2001), 2000 Term USSC-21.



	Chapter 47  Other Proceedings and Matters
	47.1  Noncriminal Actions And Proceedings Relating To Criminal Activity
	47.11  State Racketeering Activity And Continuing Criminal Enterprise Civil Remedies
	47.111  Criminal prosecutions for state racketeering and continuing criminal enterprise violations
	 For cases dealing with criminal prosecutions under the state racketeering activity and continuing criminal enterprise statutes (the Wisconsin Organized Crime Control Act), see secs. 35.81 and 35.82.


	47.12  Federal Racketeer Influenced And Corrupt Organizations Proceeding
	47.121  What constitutes "pattern of racketeering activity"
	 H.J. Inc. v. Northwestern Bell Telephone Co., 109 S. Ct. 2893 (1989): 1988 Term, p. 47-1, sec. 47.121.

	47.122  Prohibition on person conducting affairs of enterprise through pattern of racketeering activity
	47.1221  Requires that person and enterprise be distinct entities
	 Cedric Kushner Promotions, Ltd. v. King, 121 S. Ct. 2087 (2001), 2000 Term USSC-23.

	47.1222  Corporation, and corporate employee who unlawfully conducts affairs of corporation of which he is sole owner, are distinct entities
	 Cedric Kushner Promotions, Ltd. v. King, 121 S. Ct. 2087 (2001), 2000 Term USSC-23.


	47.123  Criminal conviction for predicate acts not prerequisite to civil action
	 Sedima, S.P.R.L. v. Imrex Co., Inc., 105 S. Ct. 3275 (1985): 1984 Term, p. 228, sec. 13.9132.

	47.124  No need to establish distinct "racketeering injury" to obtain civil recovery
	 Sedima, S.P.R.L. v. Imrex Co., Inc., 105 S. Ct. 3275 (1985): 1984 Term, p. 228, sec. 13.9132.

	47.125  Permits forfeiture of insurance resulting from arson
	 Russello v. United States, 104 S. Ct. 296 (1983): 1983 Term, p. 258, sec. 13.911.

	47.126  Seizure of bookstore and its contents as civil remedy for racketeering violations not constitutionally permissible without prior judicial determination in adversarial proceeding
	 Fort Wayne Books, Inc. v. Indiana, 109 S. Ct. 916 (1989): 1988 Term, p. 35-4, sec. 35.811.

	47.127  Forfeiture of property used in, or proceeds from, criminal enterprise
	 For cases dealing with this subject, see sec. 35.921.

	47.128  Criminal prosecution under federal organized crime control provisions
	 For cases dealing with this subject, see secs. 35.91 and 35.92.

	47.129  Other matters
	47.1291  RICO does not require proof that either the racketeering enterprise or the predicate acts of racketeering were motivated by an economic purpose
	 National Organization for Women, Inc. v. Scheidler, 114 S. Ct. 798 (1994): 1993 Term, p. 47-1, sec. 47.121.

	47.1292  Can RICO be used against anti-abortion groups?
	 Scheidler v. National Organization For Women Inc., 126 S. Ct. 1264 (2006).
	 National Organization for Women, Inc. v. Scheidler, 114 S. Ct. 798 (1994): 1993 Term, p. 47-1, sec. 47.121.

	47.1293  Plaintiff may be compelled to arbitrate claims arising under RICO, notwithstanding fact that parties' arbitration agreement may be construed to limit arbitrator's authority to award damages under RICO statute
	 Pacificare Health Systems, Inc. v. Book, 123 S. Ct. 1531 (2003), 2002 Term USSC-18.

	47.1294  When extortion in violation of Hobbs Act is alleged racketeering activity, government must show that defendant obtained property
	 For cases dealing with this subject, see sec. 35.9114.

	47.1295  When violation of Hobbs Act is alleged racketeering activity, physical violence alleged to violate Hobbs Act must be physical violence related to robbery of extortion
	 For cases dealing with this subject, see sec. 35.9115.



	47.13  Actions Relating To Pornography Or Obscenity
	47.131  Action to have printed matter declared obscene or harmful to minors
	47.1311  Constitutionality
	 Brockett v. Spokane Arcades, Inc., 102 S. Ct. 557 (1981): 1981 Term, p. 197, sec. 13.911.

	47.1312  Commencement of action
	 State v. Erotomic, 87 Wis. 2d 536, 275 N.W.2d 160 (Ct. App. 1979): 1978 Term, p. 135, sec. 12.921.

	47.1313  Proof beyond a reasonable doubt standard not required
	 Cooper v. Mitchell Brothers' Santa Ana Theater, 102 S. Ct. 172 (1981): 1981 Term, p. 197, sec. 13.912.


	47.132  Enjoining operation of adult bookstore on grounds that it is public nuisance
	 State v. Panno, 151 Wis. 2d 819, 447 N.W.2d 74 (Ct. App. 1989): 1989 Term, p. 47-1, sec. 47.131.

	47.133  Action relating to exhibition of explicit material at outdoor theater

	47.14  Forfeiture Of Property Under Uniform Controlled Substances Act
	47.141  Nature and purpose of proceeding
	47.1411  Purpose of proceeding
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.


	47.142  Procedures
	47.1421  Rules of civil procedure applicable
	 State v. One 1973 Cadillac, 95 Wis. 2d 641, 291 N.W.2d 626 (Ct. App. 1980): 1979 Term, p. 153, sec. 11.6411.

	47.1422  Action cannot be brought against vehicle as sole defendant
	 State v. One 1973 Cadillac, 95 Wis. 2d 641, 291 N.W.2d 626 (Ct. App. 1980): 1979 Term, p. 153, sec. 11.6411.

	47.1423  Requirement of service of authenticated copies of papers commencing forfeiture action
	 State v. Hooper, 122 Wis. 2d 748, 364 N.W.2d 175 (Ct. App. 1985): 1984 Term, p. 227, sec. 13.9113.

	47.1424  Requirement of affidavit of person who seized property
	 State v. Hooper, 122 Wis. 2d 748, 364 N.W.2d 175 (Ct. App. 1985): 1984 Term, p. 227, sec. 13.9114.

	47.1425  Requirement of hearing within sixty days of service of answer
	47.14251  In general
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State v. One 2000 Lincoln Navigator, 2007 WI App 127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶1-3.
	 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. App. 1995): 1994 Term, p. 47-1, sec. 47.1411.

	47.14252  Must actually hold hearing, not just set case for hearing, within sixty days of answer
	 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. App. 1995): 1994 Term, p. 47-1, sec. 47.1411.

	47.14253  Extension of time for holding hearing upon showing of excusable neglect pursuant to Wis. Stat. § 801.15(2)(b)
	 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. App. 1995): 1994 Term, p. 47-1, sec. 47.1411.

	47.14254  Extension of time for holding hearing upon showing of excusable neglect pursuant to Wis. Stat. § 801.15(2)(b)
	 State v. Baye, 191 Wis. 2d 334, 528 N.W.2d 81 (Ct. App. 1995): 1994 Term, p. 47-1, sec. 47.1411.

	47.14255  Failure to comply with time limitation results in loss of trial court jurisdiction or competency to proceed
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.
	 State v. One 2000 Lincoln Navigator, 2007 WI App 127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3.

	47.14256  Dismissal because of failure to comply with time limitation must be with prejudice
	 State v. One 2000 Lincoln Navigator, 2007 WI App 127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶1-3.

	47.14257  When forfeiture action dismissed because of failure to comply with time limitation, any new forfeiture action that is commenced based on same facts is a nullity
	 State v. One 2000 Lincoln Navigator, 2007 WI App 127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3.

	47.14258  When there is failure to comply with time limitation, and court consequently lacks jurisdiction or competency to proceed, court has authority to enter order of dismissal
	 State v. One 2000 Lincoln Navigator, 2007 WI App 127, 301 Wis. 2d 714, 731 N.W.2d 375, at ¶3.



	47.143  Relationship of forfeiture proceeding to criminal charge and conviction
	47.1431  No requirement of criminal charge before forfeiture action instituted
	 State v. Hooper, 122 Wis. 2d 748, 364 N.W.2d 175 (Ct. App. 1985): 1984 Term, p. 227, sec. 13.9112.

	47.1432  Constitutionality of forfeiting property after defendant convicted of violation of Uniform Controlled Substances Act
	 For cases dealing with this subject, see sec. 29.7962.


	47.144  Sufficiency of the evidence
	47.1441  To show the substance was transported for sale
	 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 153, sec. 11.6431.

	47.1442  To prove substance was heroin
	 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 153, sec. 11.6432.

	47.1443  No need to establish that controlled substance acquired in Wisconsin
	 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 153, sec. 11.642.


	47.145  Other matters
	47.1451  Effect of unperfected security interest
	 State v. Fouse, 120 Wis. 2d 471, 355 N.W.2d 366 (Ct. App. 1984): 1984 Term, p. 226, sec. 13.9111.

	47.1452  Return of property provision in Wis. Stat. § 961.55(3) can only be triggered by unsuccessful forfeiture action; when forfeiture action not initiated, person claiming right to property seized by authorities is limited to procedures set forth in Wis. Stat. § 968.20
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.

	47.1453  When property subject to both state and federal jurisdiction, only one court may have jurisdiction and therefore first court to obtain jurisdiction maintains it to the exclusion of other court
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term. p. 1-71, sec. 1.9911.

	47.1454  Dismissal because of failure to comply with time limitation must be with prejudice
	 For cases dealing with this subject, see sec. 47.14256.

	47.1455  When forfeiture action dismissed because of failure to comply with time limitation, any new forfeiture action that is commenced based on same facts is a nullity
	 For cases dealing with this subject, see sec. 47.14257.

	47.1456  When there is failure to comply with time limitation, and court consequently lacks jurisdiction or competency to proceed, court has authority to enter order of dismissal
	 For cases dealing with this subject, see sec. 47.14258.



	47.15  Forfeiture Of Property Used In, Or Proceeds From, Drug Offenses Under Federal Statutes
	47.151  Constitutionality of forfeiture
	47.1511  In general
	 United States v. Monsanto, 109 S. Ct. 2657 (1989): 1988 Term, p. 35-7, sec. 35.8212.
	 Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211.

	47.1512  Constitutionality of forfeiture of property after conviction of drug offenses
	 For cases dealing with this subject, see sec. 29.7962.

	47.1513  Forfeiture is monetary punishment and, as such, is subject to excessive fines clause of eighth amendment
	 Austin v. United States, 113 S. Ct. 2801 (1993): 1992 Term, p. 47-1, sec. 47.1111.

	47.1514  Need to afford owner notice and opportunity to be heard before seizure of real property
	 Dusenbery v. United States, 122 S. Ct. 694 (2002), 2001 Term USSC-2.
	 United States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 47.1511.


	47.152  Procedures
	47.1521  Need to afford owner notice and opportunity to be heard before seizure of real property
	 Dusenbery v. United States, 122 S. Ct. 694 (2002), 2001 Term USSC-2.
	 United States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 47.1511.

	47.1522  Time requirements: failure to comply with statutory directives for expeditious prosecution in forfeiture cases not grounds for dismissal if forfeiture action commenced within statute of limitations
	 United States v. James Daniel Good Real Property, 114 S. Ct. 492 (1993): 1993 Term, p. 47-2, sec. 47.1511.


	47.153  Property to be used to pay attorney's fees not exempt from forfeiture
	 United States v. Monsanto, 109 S. Ct. 2657 (1989): 1988 Term, p. 35-7, sec. 35.8212.
	 Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646 (1989): 1988 Term, p. 35-6, sec. 35.8211.

	47.154  Jurisdiction over forfeiture action not lost by deposit of subject of forfeiture in United States Treasury
	 Republic National Bank v. United States, 113 S. Ct. 554 (1992): 1992 Term, p. 47-1, sec. 47.112.

	47.155  "Innocent owner" defense
	 United States v. A Parcel of Land, 113 S. Ct. 1126 (1993): 1992 Term, p. 47-2, sec. 47.113.

	47.156  Application of "fugitive disentitlement doctrine" to forfeiture proceeding; granting forfeiture when defendant has fled jurisdiction and is not amenable to criminal prosecution for drug offenses out of which forfeiture proceeding arose
	 Degen v. United States, 116 S. Ct. 1777 (1996): 1995 Term, p. 47-1, sec. 47.152.


	47.16  Forfeiture Of Property Derived From Crime And Certain Vehicles
	47.161  Constitutionality of forfeiture
	47.1611  Under Eighth Amendment's excessive fines clause
	47.16111  Applicability of clause
	 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 618 N.W.2d 251, 2000 Term WCA-78, at ¶7-17.
	 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 (Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611.

	47.16112  Determining when forfeiture violates clause
	 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 618 N.W.2d 251, 2000 Term WCA-78, at ¶7-17.
	 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 (Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611.


	47.1612  Forfeiture of innocent owner's interest does not deny due process or violate takings clause of Fifth Amendment
	 Bennis v. Michigan, 116 S. Ct. 994 (1996): 1995 Term, p. 47-1, sec. 47.161.


	47.162  Property subject to forfeiture
	47.1621  Vehicle used to transport property used in commission of felony but which itself was not actually used in the commission of the crime
	 State v. One 1971 Oldsmobile Cutlass Automobile, 159 Wis. 2d 718, 464 N.W.2d 851 (Ct. App. 1990): 1990 Term, p. 47-1, sec. 47.1211.


	47.163  When forfeiture must be commenced
	47.1631  In general
	 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 (Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631.

	47.1632  In case of forfeiture of vehicle with removed, altered, or obliterated VIN
	 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 (Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631.


	47.164  Service of summons and complaint
	47.1641  Service of summons in manner prescribed by statute is condition precedent to valid exercise of personal jurisdiction
	 State v. One 1997 Ford, 2003 WI App 128, 265 Wis. 2d 264, 665 N.W.2d 411, at ¶9.

	47.1642  Timeliness and sufficiency of objection in trial court to service of summons and complaint
	 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 618 N.W.2d 251, 2000 Term WCA-78, at ¶18-20.

	47.1643  Sufficiency of proof of service
	 State v. One 1997 Ford, 2003 WI App 128, 265 Wis. 2d 264, 665 N.W.2d 411, at ¶8-14.
	 State v. Boyd, 2000 WI App 208, 238 Wis. 2d 693, 618 N.W.2d 251, 2000 Term WCA-78, at ¶21-24.


	47.165  Requirement of hearing within 60 days of service of answer
	47.1651  In general
	 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 (Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631.

	47.1652  Must actually hold hearing, not just set case for hearing, within 60 days of answer
	 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 (Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631.

	47.1653  Extension of time for holding hearing for cause
	 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 (Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631.

	47.1654  Extension of time for holding hearing upon showing of excusable neglect pursuant to Wis. Stat. § 801.15(2)(b)
	 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 (Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631.


	47.166  Mandatory adjournment, upon request, of proceedings until adjudication of charge concerning crime that was basis for seizure of property
	47.1661  Meaning of "adjudication" in this context:  occurs upon finding of guilt or innocence by circuit court; does not encompass appeal of conviction
	 State v. One 1997 Ford, 2003 WI App 128, 265 Wis. 2d 264, 665 N.W.2d 411, at ¶15-20.


	47.167  "Innocent owner" defense
	47.1671  In general
	 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 (Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612.

	47.1672  Meaning of "owner"
	 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 (Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612.


	47.168  Other matters
	47.1681  Forfeiture of vehicle with removed, altered, or obliterated VIN which was seized before effective date of statute authorizing seizure does not constitute retroactive application of statute
	 State v. Elliott, 203 Wis. 2d 95, 551 N.W.2d 850 (Ct. App. 1996): 1996 Term, p. 47-1, sec. 47.1631.

	47.1682  Return of property provision in Wis. Stat. § 973.075(5) can only be triggered by unsuccessful forfeiture action; when forfeiture action not initiated, person claiming right to property seized by authorities is limited to procedures set forth in Wis. Stat. § 968.20
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.

	47.1683  When property subject to both state and federal jurisdiction, only one court may have jurisdiction and therefore first court to obtain jurisdiction maintains it to the exclusion of other court
	 Jones v. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999): 1998 Term, p. 1-71, sec. 1.9911.



	47.17  Habitual Traffic Offenders Proceeding
	47.171  Determining when one is habitual traffic offender
	 State v. Larson, 133 Wis. 2d 320, 395 N.W.2d 608 (Ct. App. 1986): 1986 Term, p. 240, sec. 12.7671.

	47.172  Constitutionality of statute creating this proceeding
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7641.

	47.173  No need for exercise of discretion in this proceeding
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7642.

	47.174  Defenses in this proceeding
	47.1741  Estoppel
	 State v. Madison, 120 Wis. 2d 150, 353 N.W.2d 835 (Ct. App. 1984): 1984 Term, p. 206, sec. 12.7643.
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 207, sec. 12.7643.

	47.1742  Delay in initiating proceedings
	 State v. Frase, 138 Wis. 2d 473, 406 N.W.2d 411 (1987): 1986 Term, p. 241, sec. 12.7672.
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 207, sec. 12.7644.

	47.1743  Attack on underlying traffic convictions
	 State v. Madison, 120 Wis. 2d 150, 353 N.W.2d 835 (Ct. App. 1984): 1984 Term, p. 207, sec. 12.7645.


	47.175  Commencement and tolling of five-year suspension
	 State v. Frase, 138 Wis. 2d 473, 406 N.W.2d 411 (1987): 1986 Term, p. 241, sec. 12.7672.

	47.176  No need to inform defendant that traffic violations of which he is convicted can be used to classify him as an habitual traffic offender
	 Lewandowski v. State, 140 Wis. 2d 405, 411 N.W.2d 146 (Ct. App. 1987): 1987 Term, p. 47-1, sec. 47.111.

	47.177  Prohibition on, and penalty for, operation of motor vehicle by habitual traffic offender
	47.1771  Effect of rescission of HTO status after operation of motor vehicle, but before conviction
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶1-47.


	47.178  Recalculation of habitual-traffic-offender status and rescission of it
	47.1781  Effect of in general
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶23-38.

	47.1782  Effect of rescission of HTO status after operation of motor vehicle, but before conviction
	 For cases dealing with this subject, see sec. 47.1771.


	47.179  Other matters
	47.1791  What constitutes moving violation for purposes of habitual offenders law
	 Lewandowski v. State, 140 Wis. 2d 405, 411 N.W.2d 146 (Ct. App. 1987): 1987 Term, p. 47-1, sec. 47.112.

	47.1792  Number of offenses committed within five-year period measured by number of violations, not convictions, in such period
	 State v. Walczak, 157 Wis. 2d 661, 460 N.W.2d 797 (Ct. App. 1990): 1990 Term, p. 47-1, sec. 47.111.
	 De Bruin v. State, 140 Wis. 2d 631, 412 N.W.2d 130 (Ct. App. 1987): 1987 Term, p. 47-2, sec. 47.113.



	47.18  Other Actions And Proceedings
	47.181  Gambling Forfeitures
	47.1811  Necessity of prior judicial determination that seizure of forfeitable property justified
	 United States v. $8,850 In United States Currency, 103 S. Ct. 2005 (1983): 1982 Term, p. 229, sec. 13.9112.


	47.182  Section 1983 civil rights action
	 For cases dealing with this subject, see sec. 47.879.


	47.19  Other Actions And Proceedings
	47.191  Forfeiture of monetary instruments not related to customs service
	47.1911  Timeliness of institution of forfeiture proceeding
	 United States v. $8,850 In United States Currency, 103 S. Ct. 2005 (1983): 1982 Term, p. 228, sec. 13.9111.


	47.192  Forfeiture of vehicle with removed, altered, or obliterated VIN
	47.1921  Procedures for forfeiture in general
	 For cases dealing with this subject, see sec. 47.16.

	47.1922  Forfeiture of vehicle with removed, altered, or obliterated VIN which was seized before effective date of statute authorizing seizure does not constitute retroactive application of statute
	 For cases dealing with this subject, see sec. 47.1681.


	47.193  Drug house abatement law
	47.1931  Consistency of this law with prohibition on excessive fines
	 For cases dealing with this subject, see sec. 30.9325.


	47.194  Sex predator commitment
	 For cases dealing with this subject, see sec. 10.7.

	47.195  Injunction under nuisance statute against future exhibition of obscene materials
	 Vance v. Universal Amusement Co., Inc., 100 S. Ct. 1156 (1980): 1979 Term, p. 155, sec. 11.7142.

	47.196  Federal handgun violence prevention act
	47.1961  Constitutionality of this act
	 Printz v. United States, 117 S. Ct. 2365 (1997): 1996 Term, p. 47-4, sec. 47.1921.


	47.197  Action to declare bawdy house nuisance; action for abatement of disorderly house (Wis. Stat. §§ 823.09 to 823.11)
	47.1971  Constitutionality of this proceeding
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.

	47.1972  Requires proof that property owner had knowledge of acts that made property nuisance
	 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 (Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912.
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.

	47.1973  Property owner may rebut prima facie evidence of required knowledge of, and acquiescence in, prohibited use of premises
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, 47.1911.

	47.1974  Using this proceeding to enjoin operation of adult book store on grounds that it is public nuisance
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.

	47.1975  Proof of knowledge and specific intent on part of innocent owner is not constitutionally required in order to abate nuisance
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.

	47.1976  Reopening judgment in case based on defendant's excusable neglect
	 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 (Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912.


	47.198  Seizure and forfeiture or immobilization of vehicle with multiple OWI offenses under Wis. Stat. § 346.65(6)
	47.1981  Constitutionality of this proceeding
	47.19811  In general
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.

	47.19812  Forfeiture of estate
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.

	47.19813  Double jeopardy
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.

	47.19814  Due process
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.

	47.19815  Overbreadth
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.


	47.1982  Transfer of ownership of, or application for new title for, vehicle subject to this proceeding requires determination of good faith
	47.19821  In general
	 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 47.19112.

	47.19822  Requirement does not apply to perfection of security interest, but Uniform Commercial Code's requirement of good faith does
	 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 47.19112.



	47.199  Use of statute authorizing enjoining of public nuisance (Wis. Stat. § 823.02) to control activity of prostitutes
	47.1991  Propriety of use of statute
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶9-13.

	47.1992  Constitutionality of use of statute
	 City of Milwaukee v. Burnette, 2001 WI App 258, 248 Wis. 2d 820, 637 N.W.2d 447, at ¶14-21.




	47.2  Retroactivity Of New Rules Of Law
	47.21  General Principles
	47.211  In general
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 Bousley v. United States, 118 S. Ct. 1604 (1998): 1997 Term, p. 10-19, sec. 10.635.
	 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 Term, p. 6-6, sec. 6.312.
	 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 Term, p. 10-13, sec. 10.6911.
	 Brecht v. Abrahamson, 113 S. Ct. 1710 (1993): 1992 Term, p. 47-3, sec. 47.21.
	 Graham v. Collins, 113 S. Ct. 892 (1993): 1992 Term, p. 10-10, sec. 10.692.
	 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 Term, p. 47-1, sec. 47.221.
	 Sawyer v. Smith, 110 S. Ct. 2822 (1990): 1989 Term, p. 47-4, sec. 47.223.
	 Saffle v. Parks, 110 S. Ct. 1257 (1990): 1989 Term, p. 10-8, sec. 10.691.
	 Butler v. McKellar, 110 S. Ct. 1212 (1990): 1989 Term, p. 47-3, sec. 47.222.
	 Penry v. Lynaugh, 109 S. Ct. 2934 (1989): 1988 Term, p. 10-11, sec. 10.691.
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.
	 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 47-2, sec. 47.222.
	 Griffith v. Kentucky, 107 S. Ct. 708 (1987): 1986 Term, p. 260, sec. 13.41.
	 Allen v. Hardy, 106 S. Ct. 2878 (1986): 1985 Term, p. 64, sec. 4.1412.
	 Shea v. Louisiana, 105 S. Ct. 1065 (1985): 1984 Term, p. 221, sec. 13.41.
	 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 254, sec. 13.41.
	 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 Term, p. 57, sec. 3.1155.
	 United States v. Johnson, 102 S. Ct. 2579 (1982): 1981 Term, p. 193, sec. 13.41.
	 Brown v. Louisiana, 100 S. Ct. 2214 (1980): 1979 Term, p. 172, sec. 12.41.
	 State v. Schulpius, 2006 WI 1, 287 Wis. 2d 44, 707 N.W.2d 495, at ¶27.
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶40-44.
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶1-44.
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶58-85.
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶38-64.
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶11-37.
	 State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013, 635 N.W.2d 292, 2001 Term WSC-1, at ¶30.
	 State v. Huebner, 2000 WI 59, 235 Wis. 2d 486, 611 N.W.2d 727: 1999 Term, p. 26-1, sec. 26.2523.
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 206, sec. 13.41.
	 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 266 (1985): 1985 Term, p. 201, sec. 13.1751.
	 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 693 (1985): 1984 Term, p. 221, sec. 13.41.
	 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 (1984): 1983 Term, p. 105, sec. 4.895.
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 195, sec. 13.41.
	 Fitzgerald v. State, 81 Wis. 2d 170, 259 N.W.2d 743 (1977): 1977 Term, p. 89, sec. 12.41.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7-11.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶5-20.
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.
	 State v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989): 1989 Term, p. 47-3, sec. 47.21.
	 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 (Ct. App. 1982): 1981 Term, p. 195, sec. 13.41.
	 State v. Humphrey, 104 Wis. 2d 97, 310 N.W.2d 641 (Ct. App. 1981): 1981 Term, p. 195, sec. 13.41.

	47.212  New rule of substantive criminal law is presumptively applied retroactively to all cases, whether on direct appeal or on collateral review
	47.2121  In general
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶12.
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶72-73.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶8.

	47.2122  Test for determining when rule works substantive change in law
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶21-25.


	47.213  New rule of criminal procedure is applied retroactively to all cases pending on direct review, i.e., cases not yet "final" at time of rule's announcement
	47.2131  In general
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 Johnson v. United States, 117 S. Ct. 1544 (1997): 1996 Term, p. 47-5, sec. 47.211.
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶12.
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶13.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶8.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶8.

	47.2132  When case is "final" for purposes of retroactivity analysis
	 For cases dealing with this subject, see sec. 47.2181.


	47.214  New rule of criminal procedure is generally not applied retroactively to cases on collateral review (i.e., cases in which defendant's conviction has become "final")
	47.2141  In general
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).
	 Whorton v. Bockting, 127 S. Ct. 1173 (2007).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term USSC-27.
	 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 Term, p. 10-24, sec. 10.692.
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶1-44.
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶58-85.
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶11-37.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶8.
	 State v. Drexler, 2003 WI App 169, 266 Wis. 2d 438, 669 N.W.2d 182, at ¶13.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7-11.
	 State v. Howard, 199 Wis. 2d 454, 544 N.W.2d 626 (Ct. App. 1996): 1995 Term, p. 31-14, sec. 31.6512.
	 State v. Horton, 195 Wis. 2d 280, 536 N.W.2d 155 (Ct. App. 1995): 1995 Term, p. 47-2, sec. 47.2121.

	47.2142  Determining when defendant's conviction became "final"
	 For cases dealing with this subject, see sec. 47.2181.

	47.2143  Determining what constitutes "new rule"
	47.21431  In general
	 Whorton v. Bockting, 127 S. Ct. 1173 (2007).
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶26-30.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶9.

	47.21432  Explicit overruling of earlier holding creates new rule
	 Whorton v. Bockting, 127 S. Ct. 1173 (2007).


	47.2144  Exceptions to general rule of nonretroactivity
	47.21441  In general
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).
	 Whorton v. Bockting, 127 S. Ct. 1173 (2007).
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶13, 32-41.

	47.21442  Specific exception: watershed rule of criminal procedure implicating fundamental fairness and accuracy of criminal proceeding
	 Whorton v. Bockting, 127 S. Ct. 1173 (2007).
	 Schriro v. Summerlin, 124 S. Ct. 2519 (2004).
	 Beard v. Banks, 124 S. Ct. 2504 (2004).


	47.2145  Where collateral review constitutes only vehicle for creation of new rule
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶15-19.
	 State v. Howard, 211 Wis. 2d 269, 564 N.W.2d 753 (1997): 1996 Term, p. 31-10, sec. 31.6512.
	 State ex rel. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996): 1995 Term, p. 25-20, sec. 25.2612.

	47.2146  When new rule of criminal procedure has been announced as matter of federal constitutional law, state courts have power to afford rule broader retroactivity in cases on collateral review than that afforded by United States Supreme Court in federal habeas corpus cases
	 For cases dealing with this subject, see sec. 47.2188.


	47.215  Retroactivity rules in civil cases
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶13-28.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶11.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶9-11.

	47.216  Determining whether criminal or civil retroactivity rules apply
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶11-14.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶11.

	47.217  Limiting new rule to purely prospective application only (i.e., not applying it to case in which it is announced); "sunbursting" 
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶38-64.

	47.218  Other matters
	47.2181  When case is "final" for purposes of retroactivity analysis
	47.21811  In general
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 Clay v. United States, 123 S. Ct. 1072 (2003), 2002 Term USSC-10.
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶20.
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶27.
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶10.

	47.21812  Conviction is final despite possibility that state court might, in exercise of discretion, decline to enforce available procedural bar and choose to apply new rule of law
	 Beard v. Banks, 124 S. Ct. 2504 (2004).


	47.2182  When statute creating crime of which defendant has been convicted is declared unconstitutional, that declaration is retroactive
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.

	47.2183  When decision can be said to have been "made" retroactive by Supreme Court
	 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term USSC-27.

	47.2184  State is not constitutionally compelled to make retroactive its new construction of criminal statute
	 State v. Lo, 2003 WI 107, 264 Wis. 2d 1, 665 N.W.2d 756, at ¶74.

	47.2185  Retroactivity of "supervisory power" determinations
	 Castro v. United States, 124 S. Ct. 786 (2003).

	47.2186  Wisconsin follows retroactivity analysis articulated by United States Supreme Court
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶14.

	47.2187  Applying rule retroactively so as to assure that similarly situated persons are treated alike
	 State ex rel. Brown v. Bradley, 2003 WI 14, 259 Wis. 2d 630, 658 N.W.2d 427, 2002 Term WSC-32, at ¶29-36.

	47.2188  When new rule of criminal procedure has been announced as matter of federal constitutional law, state courts have power to afford rule broader retroactivity in cases on collateral review than that afforded by United States Supreme Court in federal habeas corpus cases
	 Danforth v. Minnesota, 128 S. Ct. 1029 (2008).



	47.22  Retroactivity Of Particular Rules And Rulings
	47.221  Requirement that juvenile personally withdraw jury demand
	 In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 693 (1985): 1984 Term, p. 214, sec. 13.1521.

	47.222  Miranda rules
	47.2221  Edwards rule
	 Shea v. Louisiana, 105 S. Ct. 1065 (1985): 1984 Term, p. 221, sec. 13.41.
	 Solem v. Stumes, 104 S. Ct. 1338 (1984): 1983 Term, p. 57, sec. 3.1155.

	47.2222  Roberson rule
	 Butler v. McKellar, 110 S. Ct. 1212 (1990): 1989 Term, p. 47-3, sec. 47.222.


	47.223  Rules relating to jury selection
	47.2231  Requirement that prosecutor justify strikes removing members of defendant's race from jury
	 For cases dealing with this subject, see sec. 8.1691.

	47.2232  Requirement that petit jury represent fair cross-section of community
	 Teague v. Lane, 109 S. Ct. 1060 (1989): 1988 Term, p. 47-2, sec. 47.21.


	47.224  Rule requiring defense counsel to raise question of defendant's competency
	 State v. Johnson, 133 Wis. 2d 207, 395 N.W.2d 176 (1986): 1986 Term, p. 144, sec. 8.2351.

	47.225  Rules governing taking of guilty pleas
	 State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986): 1985 Term, p. 32, sec. 2.9214.

	47.226  Rule requiring petition to contain statement of facts supporting juvenile waiver request
	 In Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 266 (1985): 1985 Term, p. 201, sec. 13.1751.

	47.227  Mullaney rule
	 Reed v. Ross, 104 S. Ct. 2901 (1984): 1983 Term, p. 158, sec. 7.63.

	47.228  Fourth amendment rules
	47.2281  In general
	 United States v. Leon, 104 S. Ct. 3405 (1984): 1983 Term, p. 33, sec. 1.888.

	47.2282  Rule restricting standing
	 State v. Wisumierski, 106 Wis. 2d 722, 317 N.W.2d 484 (1982): 1981 Term, p. 196, sec. 13.42.

	47.2283  Requirement of timely probable cause determination after arrest
	 For cases dealing with this subject, see sec. 47.244.


	47.229  Ruling abrogating year-and-a-day rule
	 State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, at ¶38-64.


	47.23  Retroactivity Of Particular Rules And Rulings (cont'd)
	47.231  Rule requiring interpreter
	 State v. Neave, 117 Wis. 2d 359, 344 N.W.2d 181 (1984): 1983 Term, p. 105, sec. 4.895.

	47.232  Chambers rule
	 State v. Sharlow, 106 Wis. 2d 440, 317 N.W.2d 150 (Ct. App. 1982): 1981 Term, p. 195, sec. 13.41.

	47.233  Rule requiring unanimous verdict of six-person juries
	 Brown v. Louisiana, 100 S. Ct. 2214 (1980): 1979 Term, p. 172, sec. 12.421.

	47.234  Rules governing forfeiture of good time credits upon revocation of parole
	 State ex rel. Hauser v. Carballo, 82 Wis. 2d 51, 261 N.W.2d 133 (1978): 1977 Term, p. 71, secs. 10.251 and 10.252.

	47.235  Rule requiring credit for pretrial incarceration
	 Fitzgerald v. State, 81 Wis. 2d 170, 259 N.W.2d 743 (1977): 1977 Term, p. 53, sec. 6.31.

	47.236  Rules creating procedural default precluding appellate review
	 Terrell v. Morris, 110 S. Ct. 4 (1989): 1989 Term, p. 10-7, sec. 10.632.

	47.237  Rule prohibiting imposition of death sentence by sentencer that has been led by prosecutor's closing argument to false belief that responsibility for determining appropriateness of capital sentence rests elsewhere
	 Beard v. Banks, 124 S. Ct. 2504 (2004).
	 Sawyer v. Smith, 110 S. Ct. 2822 (1990): 1989 Term, p. 47-4, sec. 47.223.

	47.238  Rule establishing less stringent standard of corroboration when inculpatory hearsay statement offered to exculpate accused
	 State v. Anderson, 141 Wis. 2d 653, 416 N.W.2d 276 (1987): 1987 Term, p. 15-3, sec. 15.412.

	47.239  Rule proscribing instruction of jury on presumptions that relieve state of burden of persuasion
	 Yates v. Aiken, 108 S. Ct. 534 (1988): 1987 Term, p. 47-2, sec. 47.222.


	47.24  Retroactivity Of Particular Rules And Rulings (cont'd)
	47.241  Ruling that Illinois pattern instructions on murder and manslaughter did not require jury to consider mitigating circumstance that would have reduced murder to manslaughter
	 Gilmore v. Taylor, 113 S. Ct. 2112 (1993): 1992 Term, p. 10-11, sec. 10.693.

	47.242  Rule declaring "heinous, atrocious or cruel" aggravating factor so vague as to render capital sentence arbitrary
	 Stringer v. Black, 112 S. Ct. 1130 (1992): 1991 Term, p. 47-1, sec. 47.221.

	47.243  Rule that out-of-court statements of fellow participant in crime who does not testify at trial may not be admitted at joint trial with defendant even when statements interlock with those made by defendant and instruction is given not to consider statement on question of defendant's guilt
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶32, 35.
	 State v. Denny, 163 Wis. 2d 352, 471 N.W.2d 606 (Ct. App. 1991): 1990 Term, p. 27-3, sec. 27.2331.

	47.244  Requirement of timely probable cause determination after arrest
	 Powell v. Nevada, 114 S. Ct. 1280 (1994): 1993 Term, p. 6-6, sec. 6.312.

	47.245  Bullington rule applying double jeopardy to capital sentencing proceeding
	 Caspari v. Bohlen, 114 S. Ct. 948 (1994): 1993 Term, p. 10-13, sec. 10.6911.

	47.246  Requirement that jury, not judge, determine issue when "materiality" is element of offense
	 Johnson v. United States, 117 S. Ct. 1544 (1997): 1996 Term, p. 11-5, sec. 11.4912.

	47.247  Rule that, if sentencing judge in a "weighing" state is required to give deference to jury's advisory sentencing recommendation, neither jury nor judge is constitutionally permitted to weigh invalid aggravating circumstance
	 Lambrix v. Singletary, 117 S. Ct. 1517 (1997): 1996 Term, p. 10-24, sec. 10.692.

	47.248  Rule requiring nexus requirement for penalty enhancer for using dangerous weapon
	 For cases dealing with this subject, see sec. 31.65314.

	47.249  Declaration that statute creating crime of failure to pay tax on controlled substances is unconstitutional
	 State v. Benzel, 220 Wis. 2d 588, 583 N.W.2d 434 (Ct. App. 1998): 1998 Term, p. 38-42, sec. 38.8812.


	47.25  Retroactivity Of Particular Rules And Rulings (cont'd)
	47.251  Ruling that statutory provision providing for six-person juries in criminal misdemeanor cases violates Wisconsin Constitution
	 State v. Zivcic, 229 Wis. 2d 119, 598 N.W.2d 565 (Ct. App. 1999): 1999 Term, p. 26-4, sec. 26.2523.

	47.252  Rule in sex predator proceeding requiring state to prove beyond reasonable doubt at trial that respondent was within 90 days of release date at time petition was filed
	 State v. Beyer, 2001 WI App 167, 247 Wis. 2d 13, 633 N.W.2d 627, 2001 Term WCA-24, at ¶20.
	 State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 2000 Term WCA-273, at ¶15.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶1-20.

	47.253  Rule that jury instruction is unconstitutional if there is a reasonable likelihood that the jury understood it to allow conviction without proof beyond a reasonable doubt
	 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term USSC-27.

	47.254  Rule tolling running of time from date pro se prisoner delivers correctly addressed petition for review to proper prison authorities for mailing to supreme court
	 For cases dealing with this subject, see sec. 11.21222.
	 For cases dealing with this subject, see sec. 11.2122.

	47.255  Rule requiring vacation of judgment of conviction when trial court has failed to inform pleading defendant of immigration consequences of plea, overruling prior law subjecting that failure to harmless error analysis
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶1-44.
	 State v. Lagundoye, 2003 WI App 63, 260 Wis. 2d 805, 659 N.W.2d 501, 2002 Term WCA-298, at ¶7-11.

	47.256  Head ruling that unnecessary defensive force does not require that defendant have threshold reasonable belief that he was preventing or terminating an unlawful interference with his person
	 For cases dealing with this subject, see sec. 32.53214.

	47.257  Rule granting criminal defendants right to counsel on petitions for habeas corpus review
	 State v. Lagundoye, 2004 WI 4, 268 Wis. 2d 77, 674 N.W.2d 526, at ¶32, 35.

	47.258  Rule tolling running of time for filing certiorari petition from date petitioner's attorney promised petitioner that petition would be filed
	 For cases dealing with this subject, see sec. 41.52334.

	47.259  Rule prohibiting state from requiring jurors unanimously to agree that particular mitigating circumstance exists before they consider that circumstance
	 For cases dealing with this subject, see sec. 9.52822.


	47.26  Retroactivity Of Particular Rules And Rulings (cont'd)
	47.261  Rule recognizing defendant's right in death penalty case to adduce evidence that life imprisonment is without possibility of parole to meet state's claim of future dangerousness
	 Beard v. Banks, 124 S. Ct. 2504 (2004).

	47.262  Requirement that jury make findings that are prerequisite to imposition of death sentence
	 For cases dealing with this subject, see sec. 9.51832.

	47.263  Crawford rule regarding controlling analysis for determining when admission of hearsay evidence is consistent with confrontation clause
	 For cases dealing with this subject, see secs. 27.22135 and 27.22136.


	47.27  Other Matters
	47.271  Appellate review of retroactivity issue
	47.2711  Standard of review
	 State ex rel. Krieger v. Borgen, 2004 WI App 163, 276 Wis. 2d 96, 687 N.W.2d 79, at ¶7.
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶7.



	47.28  Related Matters
	47.281  Ex post facto limitations on making new rule of law retroactive
	 For cases dealing with this subject, see sec. 30.92.

	47.282  Retroactive application of statutes
	 For cases dealing with this subject, see sec. 45.42.



	47.3  Contempt Of Court
	47.31  General Principles
	47.311  Power of court to punish for contempt
	 Pounders v. Watson, 117 S. Ct. 2359 (1997): 1996 Term, p. 47-6, sec. 47.3421.
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-3, sec. 47.311.
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614.
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 223, sec. 13.51.
	 McGee v. Racine County Circuit Court, 150 Wis. 2d 178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 47-4, sec. 47.312.

	47.312  Nature of contempt proceeding in general; is it civil or criminal?
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-3, sec. 47.312.
	 State v. Sveum, 2002 WI App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 2001 Term WCA-332, at ¶12-14.
	 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321.
	 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 (Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627.
	 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, sec. 47.311.
	 McGee v. Racine County Circuit Court, 150 Wis. 2d 178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 47-6, sec. 47.3432.


	47.32  What Constitutes Contempt
	47.321  In general
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.
	 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, sec. 47.322.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.
	 Lemmons v. Racine County Circuit Court, 148 Wis. 2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, p. 47-5, sec. 47.3412.
	 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 575 (Ct. App. 1986): 1985 Term, p. 206, sec. 13.51.

	47.322  One directly violates court order, and thus is in contempt of court, by having others do things prohibited by order even if those others are not bound by order
	 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321.

	47.323  Particular conduct as contempt
	47.3231  Appearance in court in drunken state
	 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, sec. 47.322.

	47.3232  Attorney's stating "ridiculous" to client following imposition of sentence
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.



	47.33  Sanctions Authorized
	47.331  In general
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-3, sec. 47.312.

	47.332  Remedial sanction
	47.3321  In general
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-3, sec. 47.312.
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 223, sec. 13.51.
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 89, sec. 12.51.
	 State v. King, 82 Wis. 2d 124, 262 N.W.2d 80 (1978): 1977 Term, p. 89, sec. 12.51.
	 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 13.1912.
	 State Corp. v. Pro-Specialties, Inc., 107 Wis. 2d 318, 320 N.W.2d 24 (Ct. App. 1982): 1981 Term, p. 196, sec. 13.51.

	47.3322  Must contain purge provision that is within power of contemnor to perform
	 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, sec. 47.311.

	47.3323  Failure to testify at pretrial motion hearing does not trigger sanction provided in Wis. Stat. § 972.08(2)
	 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 47.3311.


	47.333  Punitive sanction
	47.3331  In general
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-3, sec. 47.312.
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 223, sec. 13.51.
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 89, sec. 12.51.
	 State v. King, 82 Wis. 2d 124, 262 N.W.2d 80 (1978): 1977 Term, p. 89, sec. 12.51.
	 Lemmons v. Racine County Circuit Court, 148 Wis. 2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, p. 47-5, sec. 47.3412.
	 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 13.1912.
	 Share Corp. v. Pro-Specialties, Inc., 107 Wis. 2d 318, 320 N.W.2d 24 (Ct. App. 1982): 1981 Term, p. 196, sec. 13.51.

	47.3332  When authorized
	 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, sec. 47.311.

	47.3333  Cannot impose punitive sanction in remedial proceeding
	 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, sec. 47.311.

	47.3334  Procedures required for imposition of punitive sanction
	 For cases dealing with this subject, see sec. 47.3412.



	47.34  Procedure
	47.341  Nonsummary procedure
	47.3411  Procedure for imposition of remedial sanction
	47.34111  In general
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-5, sec. 47.3411.
	 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 13.1912.

	47.34112  Cannot impose punitive sanction in remedial proceeding
	 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-4, sec. 47.311.

	47.34113  Defendant has right to counsel
	 For cases dealing with this subject, see sec. 47.3662.

	47.34114  Court must inform unrepresented litigant brought before court in civil or remedial contempt proceeding by state and whose liberty is threatened that he or she has right to appointed counsel if he or she cannot afford one
	 State v. Pultz, 206 Wis. 2d 112, 556 N.W.2d 708 (1996): 1996 Term, p. 25-1, sec. 25.171.


	47.3412  Procedure for imposition of punitive sanction
	47.34121  In general
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-5, sec. 47.3412.
	 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 13.1912.
	 Share Corp. v. Pro-Specialties, Inc., 107 Wis. 2d 318, 320 N.W.2d 24 (Ct. App. 1982): 1981 Term, p. 196, sec. 13.52.

	47.34122  Need for jury trial
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-5, sec. 47.3413.


	47.3413  Failure to testify at pretrial motion hearing does not trigger procedures of Wis. Stat. § 972.08(2)
	 State v. Gonzalez, 172 Wis. 2d 576, 493 N.W.2d 410 (Ct. App. 1992): 1992 Term, p. 47-3, sec. 47.3311.

	47.3414  Sufficiency of complaint instituting nonsummary procedure
	 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321.


	47.342  Summary procedure
	47.3421  Constitutionality of
	 Pounders v. Watson, 117 S. Ct. 2359 (1997): 1996 Term, p. 47-6, sec. 47.3421.

	47.3422  Prerequisites to use of summary procedure
	47.34221  In general
	 Pounders v. Watson, 117 S. Ct. 2359 (1997): 1996 Term, p. 47-6, sec. 47.3421.
	 International Union, UMWA v. Bagwell, 114 S. Ct. 2552 (1994): 1993 Term, p. 47-5, sec. 47.3421.
	 Bell v. Wolfish, 99 S. Ct. 1861 (1979): 1979 Term, p. 172, sec. 12.51.
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.
	 Gower v. Circuit Court, 154 Wis. 2d 1, 452 N.W.2d 355 (1990): 1989 Term, p. 47-5, sec. 47.3422.
	 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 862 (1987): 1986 Term, p. 262, sec. 13.541.
	 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, sec. 47.322.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.
	 Casey v. Carlson, 146 Wis. 2d 166, 430 N.W.2d 718 (Ct. App. 1988): 1988 Term, p. 47-5, sec. 47.3411.
	 State v. Van Laarhoven, 90 Wis. 2d 67, 279 N.W.2d 488 (Ct. App. 1979): 1978 Term, p. 125, sec. 11.7641.

	47.34222  Contempt must have been committed in actual presence of court
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.
	 Gower v. Circuit Court, 154 Wis. 2d 1, 452 N.W.2d 355 (1990): 1989 Term, p. 47-5, sec. 47.3422.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.
	 Lemmons v. Racine County Circuit Court, 148 Wis. 2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, p. 47-5, sec. 47.3412.
	 Casey v. Carlson, 146 Wis. 2d 166, 430 N.W.2d 718 (Ct. App. 1988): 1988 Term, p. 47-5, sec. 47.3411.

	47.34223  Sanction must be imposed for the purpose of preserving order in the court
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.
	 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 862 (1987): 1986 Term, p. 262, sec. 13.541.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.
	 Lemmons v. Racine County Circuit Court, 148 Wis. 2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, p. 47-6, sec. 47.3413.
	 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 575 (Ct. App. 1986): 1985 Term, p. 207, sec. 13.521.
	 State v. Van Laarhoven, 90 Wis. 2d 67, 279 N.W.2d 488 (Ct. App. 1979): 1978 Term, p. 125, sec. 11.7641.

	47.34224  Sanction must be imposed for purpose of protecting authority and dignity of court
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.
	 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 862 (1987): 1986 Term, p. 262, sec. 13.541.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.
	 Lemmons v. Racine County Circuit Court, 148 Wis. 2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, p. 47-6, sec. 47.3413.
	 State v. Van Laarhoven, 90 Wis. 2d 67, 279 N.W.2d 488 (Ct. App. 1979): 1978 Term, p. 125, sec. 11.7641.

	47.34225  Sanction must be imposed immediately after contempt
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.
	 Lemmons v. Racine County Circuit Court, 148 Wis. 2d 740, 437 N.W.2d 224 (Ct. App. 1989): 1988 Term, p. 47-6, sec. 47.3413.

	47.34226  May not be used to hold attorney in contempt for being tardy at court appearances
	 Anderson v. Circuit Court, 219 Wis. 2d 1, 578 N.W.2d 633 (1998): 1997 Term, p. 12-10, sec. 12.695.


	47.3423  Prerequisites to contempt finding
	47.34231  Requirement that misconduct be "intentional"
	 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 575 (Ct. App. 1986): 1985 Term, p. 207, sec. 13.5221.


	47.3424  May not be used to hold attorney in contempt for being tardy at court appearance
	 State v. Moats, 156 Wis. 2d 74, 457 N.W.2d 299 (1990): 1989 Term, p. 25-3, sec. 25.256.
	 Gower v. Circuit Court, 154 Wis. 2d 1, 452 N.W.2d 355 (1990): 1989 Term, p. 47-5, sec. 47.3422.

	47.3425  Sufficiency of factual findings
	 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 575 (Ct. App. 1986): 1985 Term, p. 207, sec. 13.523.

	47.3426  Contemnor's right to allocution
	 State v. Greve, 2004 WI 69, 272 Wis. 2d 444, 681 N.W.2d 479, at ¶32-33.
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.
	 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 862 (1987): 1986 Term, p. 263, sec. 13.542.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.
	 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 575 (Ct. App. 1986): 1985 Term, p. 207, sec. 13.524.


	47.343  Warrant for defendant's arrest for contempt
	47.3431  When warrant may be issued in general
	 State v. Hess, 2009 WI App 105, 320 Wis. 2d 600, 770 N.W.2d 769, at ¶13-14.



	47.35  Appellate Review Of Contempt Proceeding
	47.351  Time of taking appeal
	 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 (Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627.
	 McGee v. Racine County Circuit Court, 150 Wis. 2d 178, 441 N.W.2d 308 (Ct. App. 1989): 1988 Term, p. 47-6, sec. 47.3432.

	47.352  Standard of review
	47.3521  Whether court has proceeded under proper contempt statute is question of law
	 Casey v. Carlson, 146 Wis. 2d 166, 430 N.W.2d 718 (Ct. App. 1988): 1988 Term, p. 47-6, sec. 47.3431.

	47.3522  Use of contempt power is reviewed for abuse of discretion
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.
	 State ex rel. N.A. v. G.S., 156 Wis. 2d 338, 456 N.W.2d 867 (Ct. App. 1990): 1989 Term, p. 47-6, sec. 47.35.

	47.3523  Finding that person committed contempt upheld unless against great weight and clear preponderance of the evidence
	 Currie v. Schwalbach, 139 Wis. 2d 544, 407 N.W.2d 862 (1987): 1986 Term, p. 263, sec. 13.55.
	 Currie v. Schwalbach, 132 Wis. 2d 29, 390 N.W.2d 575 (Ct. App. 1986): 1985 Term, p. 206, sec. 13.51.

	47.3524  Review of findings of fact
	 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, sec. 47.322.

	47.3525  Review of whether conduct constitutes contempt
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.
	 Shepard v. Circuit Court, 189 Wis. 2d 279, 525 N.W.2d 764 (Ct. App. 1994): 1994 Term, p. 47-2, sec. 47.322.
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.

	47.3526  Review of whether proper provision of contempt statute was utilized by circuit court
	 Oliveto v. Circuit Court, 194 Wis. 2d 418, 533 N.W.2d 819 (1995): 1994 Term, p. 47-4, sec. 47.3421.



	47.36  Other Matters
	47.361  Use of contempt power by juvenile court to enforce juvenile dispositional order
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 217, sec. 13.191.
	 B.L.P. v. Circuit Court, 118 Wis. 2d 33, 345 N.W.2d 510 (Ct. App. 1984): 1983 Term, p. 248, sec. 13.1912.
	 In Interest of V.G., 111 Wis. 2d 647, 331 N.W.2d 632 (Ct. App. 1983): 1982 Term, p. 211, sec. 13.1321.

	47.362  Requirement that statutory procedure be followed in finding person in contempt
	 Douglas County v. Edwards, 137 Wis. 2d 65, 403 N.W.2d 438 (1987): 1986 Term, p. 153, sec. 8.2614.
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 90, sec. 12.53.

	47.363  Contempt in federal court
	47.3631  Federal court may appoint private attorney to institute contempt action, but not attorney for whose benefit contempt action is instituted
	 Young v. United States ex rel. Vuitton et Fils S.A., 107 S. Ct. 2124 (1987): 1986 Term, p. 261, sec. 13.53.

	47.3632  Attorney appointed to institute contempt action in federal court may not petition Supreme Court for certiorari without approval of solicitor general
	 United States v. Providence Journal Co., 108 S. Ct. 1502 (1988): 1987 Term, p. 11-14, sec. 11.8832.


	47.364  Assessing costs and attorney's fees in criminal contempt proceeding
	 Share Corp. v. Pro-Specialties, Inc., 107 Wis. 2d 318, 320 N.W.2d 24 (Ct. App. 1982): 1981 Term, p. 196, sec. 13.53.

	47.365  Use of contempt power against prosecutor for unprofessional conduct
	 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 808 (1980): 1980 Term, p. 156, sec. 13.92.

	47.366  Rights of defendant in contempt proceeding
	47.3661  In general
	 State v. Washington, 83 Wis. 2d 808, 266 N.W.2d 597 (1978): 1977 Term, p. 10, sec. 2.15.
	 State v. King, 82 Wis. 2d 124, 262 N.W.2d 80 (1978): 1977 Term, p. 90, sec. 12.52.

	47.3662  Right to counsel
	 State v. Pultz, 206 Wis. 2d 112, 556 N.W.2d 708 (1996): 1996 Term, p. 25-1, sec. 25.171.

	47.3663  Right to allocution
	 For cases dealing with this subject, see sec. 47.3426.


	47.367  Effect of setting aside order on the finding of contempt for disobedience thereof
	 State v. Orethun, 84 Wis. 2d 487, 267 N.W.2d 318 (1978): 1977 Term, p. 90, sec. 12.54.

	47.368  Determining whether contempt proceeding is civil or criminal for purposes of protections afforded by federal constitution in criminal cases
	 Hicks v. Feiock, 108 S. Ct. 1423 (1988): 1987 Term, p. 21-1, sec. 21.11.

	47.369  Other matters
	47.3691  Fact that contemptuous remark was communication between defense counsel and client does not render it a privileged communication that cannot form the basis for a contempt citation
	 Oliveto v. Circuit Court, 186 Wis. 2d 323, 519 N.W.2d 769 (Ct. App. 1994): 1994 Term, p. 47-7, sec. 47.3421.

	47.3692  Repeater statute and its sentence-enhancing provisions cannot be used to enhance punitive sanction imposed for contempt of court
	 State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 (Ct. App. 1993): 1993 Term, p. 31-20, sec. 31.627.

	47.3693  Use of contempt against abortion protestor bound by injunction who directs others to violate injunction
	 State v. Chinavare, 185 Wis. 2d 528, 518 N.W.2d 772 (Ct. App. 1994): 1993 Term, p. 47-4, sec. 47.321.




	47.4  Principles Governing Adjudication Of Constitutionality Of Statutes
	47.41  Standing To Raise Constitutional Challenge To Statutes
	47.411  In general
	 Los Angeles Police Department v. United Reporting Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 47-4, sec. 47.4931.
	 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 (1985): 1984 Term, p. 225, sec. 13.881.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶47.
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶20-22.
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Hicks, 207 Wis. 2d 51, 557 N.W.2d 412 (1997): 1996 Term, p. 38-23, sec. 38.8811.
	 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 (Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611.
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.
	 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. App. 1995): 1994 Term, p. 47-11, sec. 47.411.
	 For cases dealing generally with the limitation on remedies for constitutional violations to those whose rights were violated, see sec. 21.32.

	47.412  Standing to challenge statute on grounds of vagueness
	 For cases dealing with this subject, see sec. 22.212.

	47.413  Standing to challenge statute on grounds of overbreadth
	 For cases dealing with this subject, see sec. 47.482.

	47.414  Court will not resolve constitutional claim that depends on hypothetical or future facts
	 For cases dealing with this subject, see sec. 11.9331.

	47.415  Person cannot challenge constitutionality of statute on ground that it might be unconstitutional as applied to others
	47.4151  In general
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶47.

	47.4152  But person can challenge constitutionality of statute that substantially interferes with third party’s first amendment rights, i.e., is overbroad
	 For cases dealing with this subject, see sec. 47.48.



	47.42  Court Will Not Reach Constitutional Question Unnecessarily
	 Slack v. McDaniel, 120 S. Ct. 1595 (2000): 1999 Term, p. 10-19, sec. 10.6912.
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 216, sec. 13.81.
	 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 (1985): 1984 Term, p. 224, sec. 13.81.
	 State v. Stoehr, 134 Wis. 2d 66, 396 N.W.2d 177 (1986): 1986 Term, p. 266, sec. 13.81.
	 State v. Beaudry, 123 Wis. 2d 40, 365 N.W.2d 593 (1985): 1984 Term, p. 208, sec. 12.7911.
	 State v. Hamilton, 120 Wis. 2d 532, 356 N.W.2d 169 (1984): 1984 Term, p. 201, sec. 12.7223.
	 State ex rel. Clarke v. Carballo, 83 Wis. 2d 349, 265 N.W.2d 285 (1978): 1977 Term, p. 69, sec. 9.52.
	 State v. Swiams, 2004 WI App 217, 277 Wis. 2d 400, 690 N.W.2d 452, at ¶23.
	 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶11.
	 State v. Halmo, 125 Wis. 2d 369, 371 N.W.2d 424 (Ct. App. 1985): 1985 Term, p. 216, sec. 13.893.
	 State ex rel. State Public Defender v. Percy, 97 Wis. 2d 627, 294 N.W.2d 528 (Ct. App. 1980): 1979 Term, p. 174, sec. 12.84.
	 For cases dealing generally with this requirement in all contexts, see sec. 21.588.

	47.43  Presumption Of Statute's Constitutionality
	47.431  In general
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶10.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶12, 76-77.
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶122.
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶10.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶11-18.
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶14, 34.
	 State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124, at ¶10.
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶11.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶8.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶33.
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶10.
	 State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 2000 Term WSC-1, at ¶30.
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
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	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.6511.
	 State v. Smith, 215 Wis. 2d 84, 572 N.W.2d 496 (Ct. App. 1997): 1997 Term, p. 33-1, sec. 33.2112.
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.
	 State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 (Ct. App. 1997): 1997 Term, p. 47-1, sec. 47.1611.
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.
	 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 36-7, sec. 36.1821.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.
	 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 (Ct. App. 1994): 1994 Term, p. 37-1, sec. 37.2321.
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.
	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.
	 State v. White, 180 Wis. 2d 203, 509 N.W.2d 434 (Ct. App. 1993): 1993 Term, p. 47-6, sec. 47.43.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.
	 Skow v. Goodrich, 162 Wis. 2d 448, 469 N.W.2d 888 (Ct. App. 1991): 1990 Term, p. 47-2, sec. 47.43.
	 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 860 (Ct. App. 1991): 1990 Term, p. 47-2, sec. 47.43.
	 State v. Tarantino, 157 Wis. 2d 199, 458 N.W.2d 582 (Ct. App. 1990): 1990 Term, p. 47-2, sec. 47.44.
	 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 (Ct. App. 1989): 1989 Term, p. 47-6, sec. 47.43.
	 State v. LeQue, 150 Wis. 2d 256, 442 N.W.2d 494 (Ct. App. 1989): 1988 Term, p. 47-7, sec. 47.43.
	 State v. Bartlett, 149 Wis. 2d 557, 439 N.W.2d 595 (Ct. App. 1989): 1988 Term, p. 47-7, sec. 47.43.
	 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 (Ct. App. 1989): 1988 Term, p. 47-7, sec. 47.44.
	 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 (Ct. App. 1988): 1987 Term, p. 47-3, sec. 47.43.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 47-4, sec. 47.43.
	 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 (Ct. App. 1987): 1986 Term, p. 267, sec. 13.831.
	 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 (Ct. App. 1987): 1986 Term, p. 267, sec. 13.831.
	 State v. Mann, 135 Wis. 2d 420, 400 N.W.2d 489 (Ct. App. 1986): 1986 Term, p. 267, sec. 13.831.
	 State v. Kennedy, 134 Wis. 2d 308, 396 N.W.2d 765 (Ct. App. 1986): 1986 Term, p. 267, sec. 13.821.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 216, sec. 13.821.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 228, sec. 12.7241.
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 257, sec. 13.83.
	 State v. Olson, 113 Wis. 2d 249, 335 N.W.2d 433 (Ct. App. 1983): 1982 Term, p. 228, sec. 13.82.
	 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 228, sec. 13.82.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 228, sec. 13.83.
	 State v. Black Steer Steak House, Inc., 102 Wis. 2d 534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 144, sec. 12.7911.

	47.442  When challenge made to administrative rule
	 State ex rel. Brown v. Artison, 138 Wis. 2d 350, 405 N.W.2d 797 (Ct. App. 1987): 1986 Term, p. 267, sec. 13.822.

	47.443  When constitutionality challenged on first amendment grounds
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶10, 14.
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶10.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶33.
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.
	 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 (1992): 1991 Term, p. 47-2, sec. 47.442.
	 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 754 N.W.2d 175, at ¶7.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶30.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 38-19, sec. 38.6511.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.

	47.444  When classification in statute is alleged to violate equal protection clause
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111.

	47.445  Requirement of proof beyond a reasonable doubt applies not only to facial challenges to statute, but to as-applied challenges as well
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶76.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶19.
	 State v. Schulpius, 2004 WI App 39, 270 Wis. 2d 427, 678 N.W.2d 369, at ¶36.


	47.45  Construing Statute So As To Avoid Constitutional Issue
	47.451  In general
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).
	 Harris v. United States, 122 S. Ct. 2406 (2002), 2001 Term USSC-19.
	 Jones v. United States, 120 S. Ct. 1904 (2000): 1999 Term, p. 34-5, sec. 34.8112.
	 Richardson v. United States, 119 S. Ct. 1707 (1999): 1998 Term, p. 47-6, sec. 47.45.
	 Jones v. United States, 119 S. Ct. 1215 (1999): 1998 Term, p. 31-14, sec. 31.7913.
	 Pennsylvania Dept. of Corrections v. Yeskey, 118 S. Ct. 1952 (1998): 1997 Term, p. 47-13, sec. 47.45.
	 Almendarez-Torres v. United States, 118 S. Ct. 1219 (1998): 1997 Term, p. 47-13, sec. 47.45.
	 Salinas v. United States, 118 S. Ct. 469 (1997): 1997 Term, p. 47-13, sec. 47.45.
	 Edmond v. United States, 117 S. Ct. 1573 (1997): 1996 Term, p. 47-7, sec. 47.45.
	 United States v. Lopez, 115 S. Ct. 1624 (1995): 1994 Term, p. 47-12, sec. 47.45.
	 United States v. X-Citement Video, Inc., 115 S. Ct. 464 (1994): 1994 Term, p. 47-12, sec. 47.45.
	 Peretz v. United States, 111 S. Ct. 2661 (1991): 1990 Term, p. 47-2, sec. 47.45.
	 Burns v. United States, 111 S. Ct. 2182 (1991): 1990 Term, p. 9-2, sec. 9.173.
	 Chapman v. United States, 111 S. Ct. 1919 (1991): 1990 Term, p. 47-2, sec. 47.45.
	 Cheek v. United States, 111 S. Ct. 604 (1991): 1990 Term, p. 47-2, sec. 47.45.
	 Webster v. Reproductive Health Services, 109 S. Ct. 3040 (1989): 1988 Term, p. 47-8, sec. 47.45.
	 Gomez v. United States, 109 S. Ct. 2237 (1989): 1988 Term, p. 8-1, sec. 8.161.
	 Frisby v. Schultz, 108 S. Ct. 2495 (1988): 1987 Term, p. 30-4, sec. 30.9832.
	 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, p. 47-4, sec. 47.45.
	 New York v. Class, 106 S. Ct. 960 (1986): 1985 Term, p. 216, sec. 13.81.
	 United States v. Albertini, 105 S. Ct. 2897 (1985): 1984 Term, p. 224, sec. 13.83.
	 Lewis v. United States, 100 S. Ct. 915 (1980): 1979 Term, p. 174 Term, sec. 12.83.
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶122.
	 State v. Fry, 131 Wis. 2d 153, 388 N.W.2d 565 (1986): 1985 Term, p. 216, sec. 13.84.
	 State v. McGee, 2005 WI App 97, 281 Wis. 2d 756, 698 N.W.2d 850, at ¶18.
	 State v. Schultz, 218 Wis. 2d 798, 582 N.W.2d 113 (Ct. App. 1998): 1997 Term, p. 47-3, sec. 47.1911.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 94, sec. 5.142.
	 State v. Schmit, 115 Wis. 2d 657, 340 N.W.2d 752 (Ct. App. 1983): 1983 Term, p. 257, sec. 13.84.
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 257, sec. 13.85.

	47.452  This canon of construction is only applicable when statute is ambiguous
	 United States v. Oakland Cannabis Buyers' Cooperative, 121 S. Ct. 1711 (2001), 2000 Term USSC-19.

	47.453  This canon of construction is applicable only when there is "serious" concerns about statute's constitutionality
	 Gonzalez v. United States, 128 S. Ct. 1765 (2008).


	47.46  Construing Statute So As To Render It Constitutional
	47.461  In general
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Reno v. American Civil Liberties Union, 117 S. Ct. 2329 (1997): 1996 Term, p. 47-7, sec. 47.461.
	 United States v. X-Citement Video, Inc., 115 S. Ct. 464 (1994): 1994 Term, p. 47-12, sec. 47.45.
	 United States v. Batchelder, 99 S. Ct. 2198 (1979): 1978 Term, p. 134, sec. 12.83.
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶27.
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, sec. 38.8811.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.
	 Demmith v. Wisconsin Judicial Conference, 166 Wis. 2d 649, 480 N.W.2d 502 (1992): 1991 Term, p. 47-3, sec. 47.46.
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 47-8, sec. 47.46.
	 State v. Popanz, 112 Wis. 2d 166, 332 N.W.2d 750 (1983): 1982 Term, p. 228, sec. 13.85.
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶12.
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶8.
	 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 625 N.W.2d 302, 2000 Term WCA-207, at ¶6.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 38-20, sec. 38.8811.
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.
	 State v. Newman, 157 Wis. 2d 438, 459 N.W.2d 882 (Ct. App. 1990): 1990 Term, p. 47-2, sec. 47.461.
	 State v. Peck, 143 Wis. 2d 624, 422 N.W.2d 160 (Ct. App. 1988): 1987 Term, p. 47-4, sec. 47.43.
	 State v. McCoy, 139 Wis. 2d 291, 407 N.W.2d 319 (Ct. App. 1987): 1986 Term, p. 267, sec. 13.821.
	 State v. Vonesh, 135 Wis. 2d 477, 401 N.W.2d 170 (Ct. App. 1986): 1986 Term, p. 94, sec. 5.142.
	 State v. Hurd, 135 Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986): 1986 Term, p. 267, sec. 13.821.
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 106, sec. 7.561.
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 257, sec. 13.85.
	 Caldwell v. Percy, 105 Wis. 2d 354, 314 N.W.2d 135 (Ct. App. 1981): 1981 Term, p. 197, sec. 13.84.
	 State v. S & S Meats, Inc., 92 Wis. 2d 64, 284 N.W.2d 712 (Ct. App. 1979): 1979 Term, p. 169, sec. 12.316.
	 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 (Ct. App. 1979): 1978 Term, p. 135, sec. 12.83.

	47.462  By severing unconstitutional portion and allowing remainder to stand
	 For cases dealing with this subject, see sec. 47.492.

	47.463  Reading procedural due process requirement into statute
	 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 860 (Ct. App. 1991): 1990 Term, p. 47-2, sec. 47.462.

	47.464  Rule permitting construction of statute so as to render it constitutional does not create license for court to rewrite language enacted by legislature
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Hall, 207 Wis. 2d 54, 557 N.W.2d 778 (1997): 1996 Term, p. 38-18, sec. 38.8811.

	47.465  United States Supreme Court has no authority to construe language of state statute more narrowly than construction given by state's highest court
	 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 1998 Term, p. 22-2, sec. 22.2111.

	47.466  Construction to render statute constitutional only appropriate where legislative history or statutory language supports it; court may not rewrite statute to render it constitutional
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.

	47.467  Construction that would render statute constitutional must be reasonable interpretation of statute
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶27.

	47.468  Construing statute so as to obviate overbreadth of statute
	 For cases dealing with this subject, see sec. 47.4832.


	47.47  Supplying Constitutional Deficiencies To Save Statute
	 Ring v. Arizona, 122 S. Ct. 2428 (2002), 2001 Term USSC-24.
	 Burns v. United States, 111 S. Ct. 2182 (1991): 1990 Term, p. 9-2, sec. 9.173.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State ex rel. Deisinger v. Treffert, 85 Wis. 2d 257, 270 N.W.2d 402 (1978): 1978 Term, p. 134, sec. 12.82.
	 State v. Randall, 222 Wis. 2d 53, 586 N.W.2d 318 (Ct. App. 1998): 1998 Term, p. 10-21, sec. 10.512.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.
	 State v. Mahone, 127 Wis. 2d 364, 379 N.W.2d 878 (Ct. App. 1985): 1985 Term, p. 106, sec. 7.561.

	47.48  Attacking Statute As Overbroad
	47.481  Overbreadth in general
	 United States v. Williams, 128 S. Ct. 1830 (2008).
	 Gonzales v. Carhart, 127 S. Ct. 1610 (2007).
	 Sabri v. United States, 124 S. Ct. 1941 (2004).
	 Virginia v. Hicks, 123 S. Ct. 2191 (2003).
	 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, p. 30-9, sec. 30.9816.
	 Los Angeles Police Department v. United Reporting Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 47-4, sec. 47.4931.
	 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 1998 Term, p. 47-6, sec. 47.481.
	 Alexander v. United States, 113 S. Ct. 2766 (1993): 1992 Term, p. 47-5, sec. 47.481.
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.
	 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 Term, p. 47-7, sec. 47.481.
	 Massachusetts v. Oakes, 109 S. Ct. 2633 (1989): 1988 Term, p. 47-8, sec. 47.483.
	 Boos v. Barry, 108 S. Ct. 1157 (1988): 1987 Term, p. 38-7, sec. 38.7841.
	 City of Houston v. Hill, 107 S. Ct. 2502 (1987): 1986 Term, p. 68, sec. 3.7121.
	 United States v. Salerno, 107 S. Ct. 2095 (1987): 1986 Term, p. 268, sec. 13.8931.
	 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 (1985): 1984 Term, p. 75, sec. 3.7122.
	 New York v. Ferber, 102 S. Ct. 3348 (1982): 1981 Term, p. 49, sec. 3.7121.
	 Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 102 S. Ct. 1186 (1982): 1981 Term, p. 49, sec. 3.7111.
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶38-40.
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶19.
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.
	 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 (1992): 1991 Term, p. 9-20, sec. 9.4521.
	 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 N.W.2d 562 (1989): 1988 Term, p. 47-8, sec. 47.481.
	 State v. Sarlund, 139 Wis. 2d 386, 407 N.W.2d 544 (1987): 1986 Term, p. 246, sec. 12.7971.
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 40, sec. 3.7121.
	 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978): 1977 Term, p. 30, sec. 3.7121.
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶9.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶7.
	 State v. Thomas, 2004 WI App 115, 274 Wis. 2d 513, 683 N.W.2d 497, at ¶22.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶35.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶23.
	 State v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999): 1999 Term, p. 9-32, sec. 9.6343.
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.
	 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. App. 1995): 1994 Term, p. 47-11, sec. 47.411.
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111.
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 38.8711.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 33-7, sec. 33.521.
	 State v. Wickstrom, 118 Wis. 2d 339, 348 N.W.2d 183 (Ct. App. 1984): 1983 Term, p. 228, sec. 12.7241.
	 State v. Dahlk, 111 Wis. 2d 287, 330 N.W.2d 611 (Ct. App. 1983): 1982 Term, p. 195, sec. 12.7521.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 44, sec. 3.7121.
	 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 (Ct. App. 1979): 1978 Term, p. 36, sec. 3.7121.

	47.482  Standing to raise overbreadth challenge
	 Virginia v. Hicks, 123 S. Ct. 2191 (2003).
	 Los Angeles Police Department v. United Reporting Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 47-4, sec. 47.4931.
	 Massachusetts v. Oakes, 109 S. Ct. 2633 (1989): 1988 Term, p. 47-8, sec. 47.483.
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	 Vance v. Universal Amusement Co., Inc., 100 S. Ct. 1156 (1980): 1979 Term, p. 155, sec. 11.7142.
	 County Court of Ulster County v. Allen, 99 S. Ct. 2213 (1979): 1978 Term, p. 35, sec. 3.7112.
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.
	 State v. Mitchell, 169 Wis. 2d 153, 485 N.W.2d 807 (1992): 1991 Term, p. 9-20, sec. 9.4521.
	 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 N.W.2d 562 (1989): 1988 Term, p. 47-8, sec. 47.482.
	 State v. Princess Cinema of Milwaukee, Inc., 96 Wis. 2d 646, 292 N.W.2d 807 (1980): 1979 Term, p. 40, sec. 3.7122.
	 State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978): 1977 Term, p. 31, sec. 3.7122.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶19.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.
	 State v. Lee, 192 Wis. 2d 260, 531 N.W.2d 351 (Ct. App. 1995): 1994 Term, p. 47-11, sec. 47.411.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 38-4, sec. 38.8711.
	 State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989): 1989 Term, p. 33-7, sec. 33.521.
	 State v. Braun, 152 Wis. 2d 500, 449 N.W.2d 851 (Ct. App. 1989): 1989 Term, p. 47-7, sec. 47.482.
	 State v. Sammons, 141 Wis. 2d 833, 417 N.W.2d 190 (Ct. App. 1987): 1987 Term, p. 35-1, sec. 35.211.
	 State v. Johnson, 108 Wis. 2d 703, 324 N.W.2d 447 (Ct. App. 1982): 1982 Term, p. 191, sec. 12.7111.
	 State v. Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980): 1980 Term, p. 44, sec. 3.7122.
	 State v. Dronso, 90 Wis. 2d 110, 279 N.W.2d 710 (Ct. App. 1979): 1978 Term, p. 36, sec. 3.7122.

	47.483  Other principles relating to overbreadth doctrine
	47.4831  Effect on overbreadth challenge of amendment to statute eliminating provision alleged to be overbroad
	 Massachusetts v. Oakes, 109 S. Ct. 2633 (1989): 1988 Term, p. 47-8, sec. 47.483.

	47.4832  Eliminating overbreadth problem by narrowing judicial construction
	47.48321  In general
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶10.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶7.
	 For cases dealing generally with the construction of a statute so as to render it constitutional, see sec. 47.46.

	47.48322  Allegedly overbroad statute may be narrowed by judicial construction and applied to conduct occurring before the construction, provided such application affords fair warning to the defendant
	 Osborne v. Ohio, 110 S. Ct. 1691 (1990): 1989 Term, p. 38-1, sec. 38.211.


	47.4833  Eliminating overbreadth problem by severing portion of statute that creates problem
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶7.

	47.4834  Fact that speech may be used to establish elements of crime or to prove motive or intent does not render statute creating crime unconstitutionally overbroad
	 Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993): 1992 Term, p. 31-7, sec. 31.661.

	47.4835  Statute that does not regulate conduct or impose sanctions is not subject to overbreadth challenge
	 State v. Roling, 191 Wis. 2d 755, 530 N.W.2d 434 (Ct. App. 1995): 1994 Term, p. 42-1, sec. 42.111.

	47.4836  Applicability of overbreadth doctrine outside first amendment context in general
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 33-8, sec. 33.7111.

	47.4837  Alleged overbreadth must infringe on "protected constitutional freedom"
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.

	47.4838  That coverage is broader than specific concern that led to statute's enactment is not constitutional defect
	 Hill v. Colorado, 120 S. Ct. 2480 (2000): 1999 Term, p. 30-9, sec. 30.9816.


	47.484  Particular applications of overbreadth doctrine
	47.4841  Lack of element of intent in statutes proscribing sexual assault by sexual intercourse does not render statute unconstitutionally overbroad
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.

	47.4842  Statute proscribing exposing child to harmful material is not unconstitutionally overbroad
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.

	47.4843  Statute proscribing obscene material or performance
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.

	47.4844  Statute proscribing disorderly conduct is not constitutionally overbroad
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶21.

	47.4845  Housing authority’s policy limiting access to housing project
	 Virginia v. Hicks, 123 S. Ct. 2191 (2003).

	47.4846  Statute proscribing misconduct in public office
	 For cases dealing with this subject, see sec. 35.23312.

	47.4847  Statute proscribing sexual assault of child but not recognizing victim's affirmative misrepresentation of age as defense
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶38-50.

	47.4848  Statute proscribing possession of firearm by felon is not overbroad
	 For cases dealing with this subject, see sec. 38.14113.

	47.4849  Statute proscribing bomb scares is not unconstitutionally overbroad
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶1-19.
	 For cases dealing with this subject, see sec. 38.68711.


	47.485  Particular applications of overbreadth doctrine (cont'd)
	47.4851  Federal statute prohibiting pandering and solicitation of child pornography is not unconstitutionally overbroad
	 For cases dealing with this subject, see sec. 38.68711.

	47.4852  Lack of exemption from definition of sexual intercourse for intrusions that are part of bona fide medical, health care, and hygiene procedures renders definition overbroad, but overbreadth is cured by limiting construction
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶7-13.



	47.49  Other Principles And Matters
	47.491  Appellate review of determination of constitutionality
	47.4911  Standard of review
	 State v. Baron, 2009 WI 58, 318 Wis. 2d 60, 769 N.W.2d 34, at ¶10.
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶12.
	 State v. Fisher, 2006 WI 44, 290 Wis. 2d 121, 714 N.W.2d 495, at ¶4.
	 State v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, at ¶13.
	 State v. Fonte, 2005 WI 77, 281 Wis. 2d 654, 698 N.W.2d 594, at ¶13.
	 State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 680 N.W.2d 810, at ¶9.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶10.
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶14.
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶11.
	 State v. Harvey, 2002 WI 93, 254 Wis. 2d 442, 647 N.W.2d 189, 2001 Term WSC-240, at ¶18.
	 State v. Laxton, 2002 WI 82, 254 Wis. 2d 185, 647 N.W.2d 784, 2001 Term WSC-222, at ¶8.
	 State v. Robins, 2002 WI 65, 253 Wis. 2d 298, 646 N.W.2d 287, 2001 Term WSC-171, at ¶20.
	 State v. Trochinski, 2002 WI 56, 253 Wis. 2d 38, 644 N.W.2d 891, 2001 Term WSC-136, at ¶33.
	 State v. Johnson, 2001 WI 52, 243 Wis. 2d 365, 627 N.W.2d 455, 2000 Term WSC-127, at ¶10.
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Weidner, 2000 WI 52, 235 Wis. 2d 306, 611 N.W.2d 684: 1999 Term, p. 38-28, sec. 38.6521.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 588 N.W.2d 236 (1999): 1998 Term, p. 38-6, sec. 38.2411.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.
	 State v. Akins, 198 Wis. 2d 495, 544 N.W.2d 392 (1996): 1995 Term, p. 6-11, sec. 6.444.
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.711.
	 State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993): 1992 Term, p. 33-2, sec. 33.2111.
	 State v. Borrell, 167 Wis. 2d 749, 482 N.W.2d 883 (1992): 1991 Term, p. 47-3, sec. 47.4921.
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 47-7, sec. 47.491.
	 State v. Migliorino, 150 Wis. 2d 513, 442 N.W.2d 36 (1989): 1988 Term, p. 47-9, sec. 47.4921.
	 City of Milwaukee v. Nelson, 149 Wis. 2d 434, 439 N.W.2d 562 (1989): 1988 Term, p. 47-9, sec. 47.4921.
	 State ex rel. Stevens v. Circuit Court, 141 Wis. 2d 239, 414 N.W.2d 832 (1987): 1987 Term, p. 47-4, sec. 47.4811.
	 State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 (1982): 1981 Term, p. 197, sec. 13.853.
	 State v. Lesik, 2010 WI App 12, __ Wis. 2d __, __ N.W.2d __, at ¶6.
	 State v. Luu, 2009 WI App 91, 319 Wis. 2d 778, 769 N.W.2d 125, at ¶5.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶4.
	 State v. Baron, 2008 WI App 90, 312 Wis. 2d 789, 754 N.W.2d 175, at ¶7.
	 In Interest of Robert T., 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564, at ¶5.
	 State v. Feldmann, 2007 WI App 35, 300 Wis. 2d 474, 730 N.W.2d 440, at ¶8.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶19.
	 State v. Helsper, 2006 WI App 243, 297 Wis. 2d 377, 724 N.W.2d 414, at ¶5.
	 State v. Lynch, 2006 WI App 231, 297 Wis. 2d 51, 724 N.W.2d 656, at ¶10.
	 State v. Nelson, 2006 WI App 124, 294 Wis. 2d 578, 718 N.W.2d 168, at ¶35.
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶6.
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶4.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶5.
	 State v. James, 2005 WI App 188, 285 Wis. 2d 783, 703 N.W.2d 727, at ¶8.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶5.
	 State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, 690 N.W.2d 668, at ¶16.
	 State v. Jensen, 2004 WI App 89, 272 Wis. 2d 707, 681 N.W.2d 230, at ¶12.
	 State v. Chvala, 2004 WI App 53, 271 Wis. 2d 115, 678 N.W.2d 880, at ¶9.
	 State v. Brienzo, 2003 WI App 203, 267 Wis. 2d 349, 671 N.W.2d 700, at ¶9.
	 State v. Wield, 2003 WI App 179, 266 Wis. 2d 872, 668 N.W.2d 823, at ¶20.
	 State v. Schaefer, 2003 WI App 164, 266 Wis. 2d 719, 668 N.W.2d 760, at ¶30.
	 State v. Baratka, 2002 WI App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 2002 Term WCA-167, at ¶7.
	 State v. Jones, 2002 WI App 196, 257 Wis. 2d 319, 651 N.W.2d 305, 2002 Term WCA-26, at ¶30.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶4.
	 State v. Nord, 2001 WI App 48, 241 Wis. 2d 387, 625 N.W.2d 302, 2000 Term WCA-207, at ¶6.
	 In Interest of Joseph E.G., 2001 WI App 29, 240 Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, at ¶4.
	 State v. Matthew A.B., 231 Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999): 1999 Term, p. 25-10, sec. 25.25931.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.
	 State v. Adams, 223 Wis. 2d 60, 588 N.W.2d 336 (Ct. App. 1998): 1998 Term, p. 10-74, sec. 10.79121.
	 State v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998): 1998 Term, p. 31-8, sec. 31.631.
	 State v. Hahn, 221 Wis. 2d 670, 586 N.W.2d 5 (Ct. App. 1998): 1998 Term, p. 38-21, sec. 38.5212.
	 State v. Revels, 221 Wis. 2d 315, 585 N.W.2d 602 (Ct. App. 1998): 1998 Term, p. 6-33, sec. 6.8431.
	 State v. Armstead, 220 Wis. 2d 626, 583 N.W.2d 444 (Ct. App. 1998): 1998 Term, p. 6-14, sec. 6.4611.
	 State v. Kevin L.C., 216 Wis. 2d 166, 576 N.W.2d 62 (Ct. App. 1997): 1997 Term, p. 47-13, sec. 47.4911.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.
	 State v. Janssen, 213 Wis. 2d 471, 570 N.W.2d 746 (Ct. App. 1997): 1997 Term, p. 35-6, sec. 35.1111.
	 State v. Fisher, 211 Wis. 2d 664, 565 N.W.2d 565 (Ct. App. 1997): 1996 Term, p. 38-9, sec. 38.6211.
	 State v. Molitor, 210 Wis. 2d 415, 565 N.W.2d 248 (Ct. App. 1997): 1996 Term, p. 8-12, sec. 8.6816.
	 State v. Lopez, 207 Wis. 2d 413, 559 N.W.2d 264 (Ct. App. 1996): 1996 Term, p. 36-1, sec. 36.1811.
	 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624.
	 State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1996): 1996 Term, p. 31-7, sec. 31.631.
	 State v. Brulport, 202 Wis. 2d 505, 551 N.W.2d 824 (Ct. App. 1996): 1995 Term, p. 31-6, sec. 31.522.
	 State v. C&S Management, Inc., 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995): 1995 Term, p. 6-17, sec. 6.4642.
	 State v. Hall, 196 Wis. 2d 850, 540 N.W.2d 219 (Ct. App. 1995): 1995 Term, p. 36-7, secs. 36.8811; p. 38-20, sec. 38.8811.
	 State v. Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995): 1995 Term, p. 32-4, sec. 32.7311.
	 State v. Smith, 170 Wis. 2d 701, 490 N.W.2d 40 (Ct. App. 1992): 1992 Term, p. 31-1, sec. 31.1121.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 47-3, sec. 47.4921.
	 State v. Mitchell, 163 Wis. 2d 652, 473 N.W.2d 1 (Ct. App. 1991): 1991 Term, p. 9-22, sec. 9.4521.
	 Skow v. Goodrich, 162 Wis. 2d 448, 469 N.W.2d 888 (Ct. App. 1991): 1990 Term, p. 47-3, sec. 47.4951.
	 State v. Bertrand, 162 Wis. 2d 411, 469 N.W.2d 873 (Ct. App. 1991): 1990 Term, p. 33-5, sec. 33.511.
	 State v. McKenzie, 151 Wis. 2d 775, 446 N.W.2d 77 (Ct. App. 1989): 1989 Term, p. 47-7, sec. 47.491.
	 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 (Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.4921.
	 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 (Ct. App. 1987): 1986 Term, p. 268, sec. 13.892.
	 State v. Kay Distributing Co., 110 Wis. 2d 29, 327 N.W.2d 188 (Ct. App. 1982): 1982 Term, p. 228, sec. 13.861.
	 State v. Black Steer Steak House, Inc., 102 Wis. 2d 534, 307 N.W.2d 328 (Ct. App. 1981): 1980 Term, p. 144, sec. 12.7911.

	47.4912  Reviewing court engages in independent review without deference to trial court's determination
	 State v. Randall, 192 Wis. 2d 800, 532 N.W.2d 94 (1995): 1994 Term, p. 47-13, sec. 47.4911.
	 State v. Heft, 185 Wis. 2d 288, 517 N.W.2d 494 (1994): 1993 Term, p. 20-8, sec. 20.3521.
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶19.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶5.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶5.
	 State v. King, 187 Wis. 2d 548, 523 N.W.2d 159 (Ct. App. 1994): 1994 Term, p. 37-1, sec. 37.2321.
	 State v. Corcoran, 186 Wis. 2d 616, 522 N.W.2d 226 (Ct. App. 1994): 1994 Term, p. 34-5, sec. 34.711.
	 State v. La Plante, 186 Wis. 2d 427, 521 N.W.2d 448 (Ct. App. 1994): 1994 Term, p. 33-6, sec. 33.711.
	 State v. Barman, 183 Wis. 2d 180, 515 N.W.2d 493 (Ct. App. 1994): 1993 Term, p. 22-1, sec. 22.211.
	 State v. Hanson, 182 Wis. 2d 481, 513 N.W.2d 700 (Ct. App. 1994): 1993 Term, p. 38-6, sec. 38.6211.
	 State v. Neumann, 179 Wis. 2d 687, 508 N.W.2d 54 (Ct. App. 1993): 1993 Term, p. 33-1, sec. 33.2121.


	47.492  Remedy when part of statute found unconstitutional
	47.4921  In general
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).

	47.4922  Partial invalidation of statute (severability doctrine)
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).
	 United States v. Booker, 125 S. Ct. 738 (2005).
	 Reno v. American Civil Liberties Union, 117 S. Ct. 2329 (1997): 1996 Term, p. 38-4, sec. 38.2711.
	 Leavitt v. Jane L., 116 S. Ct. 2068 (1996): 1995 Term, p. 47-6, sec. 47.494.
	 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 (1985): 1984 Term, p. 224, sec. 13.841.
	 Regan v. Time, Inc., 104 S. Ct. 3262 (1984): 1983 Term, p. 258, sec. 13.894.
	 State v. Stevenson, 2000 WI 71, 236 Wis. 2d 86, 613 N.W.2d 90: 1999 Term, p. 38-3, sec. 38.2421.
	 State v. Zarnke, 224 Wis. 2d 116, 589 N.W.2d 370 (1999): 1998 Term, p. 38-30, sec. 38.6411.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Janssen, 219 Wis. 2d 362, 580 N.W.2d 260 (1998): 1997 Term, p. 35-1, sec. 35.1111.
	 State v. Thiel, 183 Wis. 2d 505, 515 N.W.2d 847 (1994): 1993 Term, p. 38-10, sec. 38.6311.
	 State v. Zarnke, 215 Wis. 2d 71, 572 N.W.2d 491 (Ct. App. 1997): 1997 Term, p. 38-16, sec. 38.6411.
	 State v. Trepanier, 204 Wis. 2d 505, 555 N.W.2d 394 (Ct. App. 1996): 1996 Term, p. 23-2, sec. 23.624.

	47.4923  Construing statute so as to render it constitutional
	 For cases dealing with this subject, see sec. 47.46.

	47.4924  Supplying constitutional deficiences to save statute
	 For cases dealing with this subject, see sec. 47.47.


	47.493  Trial court's authority or duty to consider constitutionality of statute issues sua sponte
	47.494  Court should be concerned with substance, not form, of statute
	 State v. Kummer, 100 Wis. 2d 220, 301 N.W.2d 240 (1981): 1980 Term, p. 154, sec. 13.81.

	47.495  Court will sustain statute against constitutional attack if there is any reasonable basis for it
	47.4951  In general
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶12, 77.
	 State v. Jorgensen, 2003 WI 105, 264 Wis. 2d 157, 667 N.W.2d 318, at ¶14.
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶11, 27.
	 State v. McManus, 152 Wis. 2d 113, 447 N.W.2d 654 (1989): 1989 Term, p. 47-7, sec. 47.492.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶9.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶19.
	 State v. Hermann, 164 Wis. 2d 269, 474 N.W.2d 906 (Ct. App. 1991): 1991 Term, p. 47-3, sec. 47.491.
	 State v. Dums, 149 Wis. 2d 314, 440 N.W.2d 814 (Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.491.
	 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 (Ct. App. 1988): 1987 Term, p. 47-5, sec. 47.483.
	 State v. Strassburg, 120 Wis. 2d 30, 352 N.W.2d 215 (Ct. App. 1984): 1984 Term, p. 225, sec. 13.885.
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 258, sec. 13.892.

	47.4952  Reasonable basis need not be expressly stated by legislature
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶11.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶9.

	47.4953  If court can conceive of a rational basis for legislation, it will be upheld
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶11, 27.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶9.

	47.4954  If court can conceive of any factual basis for legislation, it will be upheld
	 State v. Quintana, 2008 WI 33, 308 Wis. 2d 615, 748 N.W.2d 447, at ¶12, 77.
	 State v. Stenklyft, 2005 WI 71, 281 Wis. 2d 484, 697 N.W.2d 769, at ¶122.
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶27.

	47.4955  Courts accord particular deference to reasonable legislative judgments in mental health arena
	 State v. Olson, 2006 WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, at ¶4.


	47.496  Attacking statute as underbroad
	47.4961  Underbreadth in general
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶20.

	47.4962  Particular applications of underbreadth doctrine
	47.49621  Statute proscribing disorderly conduct is not constitutionally underbroad
	 In Interest of Douglas D., 2001 WI 47, 243 Wis. 2d 204, 626 N.W.2d 725, 2000 Term WSC-99, at ¶21.



	47.497  As-applied challenge to statute's constitutionality
	47.4971  In general
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶4.

	47.4972  What must be shown to succeed on challenge
	 State v. Quintana, 2007 WI App 29, 299 Wis. 2d 234, 729 N.W.2d 776, at ¶19.


	47.498  Facial challenge to statute's constitutionality
	47.4981  In general
	 Gonzales v. Carhart, 127 S. Ct. 1610 (2007).
	 Sabri v. United States, 124 S. Ct. 1941 (2004).
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶30.
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶27.
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶5.

	47.4982  What must be shown to succeed on challenge
	 Gonzales v. Carhart, 127 S. Ct. 1610 (2007).
	 Los Angeles Police Department v. United Reporting Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 47-4, sec. 47.4931.
	 City of Chicago v. Morales, 119 S. Ct. 1849 (1999): 1998 Term, p. 22-2, sec. 22.2111.
	 Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646 (1989): 1988 Term, p. 47-9, sec. 47.4931.
	 United States v. Salerno, 107 S. Ct. 2095 (1987): 1986 Term, p. 268, sec. 13.8931.
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶30.
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶5.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶4.
	 State v. Wanta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999): 1998 Term, p. 6-19, sec. 6.6331.

	47.4983  Effect of successful facial challenge
	 State v. Konrath, 218 Wis. 2d 290, 577 N.W.2d 601 (1998): 1997 Term, p. 47-6, sec. 47.19211.

	47.4984  Facial challenge "is uphill endeavor"
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶8.

	47.4985  Particular facial challenges to statute's constitutionality
	47.49851  Challenge to state statute that limits access to arrest records
	 Los Angeles Police Department v. United Reporting Publishing Corp., 120 S. Ct. 483 (1999): 1999 Term, p. 47-4, sec. 47.4931.

	47.49852  Challenge to use of word "likely" in standard for ch. 980 commitment
	 State v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, at ¶7-22.



	47.499  Other matters
	47.4991  Requirement that attorney general be notified when constitutional challenge made
	47.49911  In general
	 State v. Thorstad, 2000 WI App 199, 238 Wis. 2d 666, 618 N.W.2d 240, 2000 Term WCA-67, at ¶10.
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 47-3, sec. 47.4912.
	 State v. Dennis, 138 Wis. 2d 99, 405 N.W.2d 711 (Ct. App. 1987): 1986 Term, p. 270, sec. 13.972.

	47.49912  No notification required when challenge to constitutionality of administrative rule made
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 47-3, sec. 47.4912.


	47.4992  Constitutional rule to be confined to facts to which it is applied
	 Brockett v. Spokane Arcades, Inc., 105 S. Ct. 2794 (1985): 1984 Term, p. 225, sec. 13.882.

	47.4993  Effect of statute's unconstitutionality
	 State ex rel. Teunas v. County of Kenosha, 142 Wis. 2d 498, 418 N.W.2d 833 (1988): 1987 Term, p. 47-4, sec. 47.482.

	47.4994  Waiver of challenge to constitutionality of statute
	47.49941  In general
	 City of Mequon v. Hess, 158 Wis. 2d 500, 463 N.W.2d 687 (Ct. App. 1990): 1990 Term, p. 47-3, sec. 47.494.
	 For cases dealing with the waiver of a challenge to the constitutionality of the statute creating the offense of which the defendant was convicted when the defendant pleaded guilty or no contest to that offense, see sec. 7.3232.

	47.49942  When statute is unconstitutional on its face, unconstitutionality deprives court of subject matter jurisdiction and challenge to constitutionality cannot be waived
	 For cases dealing with this subject, see sec. 12.12522.

	47.49943  When statute is challenged as unconstitutional "as applied," normal waiver rules generally apply
	 For cases dealing with this subject, see sec. 12.12523.


	47.4995  When same legislature passes both constitutional provision that statute is claimed to violate and statute that is being attacked, that is indication that statute is consistent with constitutional provision
	 State v. Iglesias, 185 Wis. 2d 118, 517 N.W.2d 175 (1994): 1993 Term, p. 6-9, sec. 6.3322.

	47.4996  In assessing constitutionality of statute, reviewing court presumes good faith on the part of the legislature
	 State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995): 1995 Term, p. 10-19, sec. 10.7111.

	47.4997  In adjudicating constitutionality of statute, reviewing court's task is not to search for sinister motives underlying legislature's acts
	 State v. Carpenter, 197 Wis. 2d 252, 541 N.W.2d 105 (1995): 1995 Term, p. 10-16, sec. 10.711.

	47.4998  Principles governing adjudication of constitutionality of administrative rules
	 For cases dealing with this subject, see sec. 47.875.

	47.4999  Other principles and matters
	47.49991  Illicit legislative purpose does not necessarily invalidate statute
	 Michael M. v. Superior Court, 101 S. Ct. 1200 (1981): 1980 Term, p. 154, sec. 13.82.

	47.49992  Even in absence of legislative findings, existence of facts supporting legislative judgment is presumed
	 State v. Radke, 2003 WI 7, 259 Wis. 2d 13, 657 N.W.2d 66, 2002 Term WSC-6, at ¶11.
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶10.

	47.49993  That law might have negative side effects does not make it unconstitutional
	 State v. Radke, 2002 WI App 146, 256 Wis. 2d 448, 647 N.W.2d 873, 2001 Term WCA-404, at ¶16.

	47.49994  When conflict between constitutional provision and statute exists, constitutional provision prevails
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶14.

	47.49995  It is not generally true that proof of congressional jurisdictional basis for federal criminal statute must be element of offense to render statute constitutional
	 Sabri v. United States, 124 S. Ct. 1941 (2004).

	47.49996  In considering constitutional attack, court not concerned with wisdom of statute
	 In Interest of B.S., 162 Wis. 2d 378, 469 N.W.2d 860 (Ct. App. 1991): 1990 Term, p. 45-8, sec. 45.46.
	 State v. Herndon, 145 Wis. 2d 91, 426 N.W.2d 347 (Ct. App. 1988): 1987 Term, p. 47-5, sec. 47.484.
	 State v. Roth, 115 Wis. 2d 163, 339 N.W.2d 807 (Ct. App. 1983): 1983 Term, p. 258, sec. 13.891.





	47.5  Victims Of Crime
	47.51  Awards For Victims Of Crimes
	47.511  Who is victim of crime
	47.5111  Crime may have victim even though victim not necessary to its commission
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.



	47.52  Rights Of Victims Of Crimes
	47.521  General principles
	47.5211  In general
	47.5212  First sentence of state constitutional provision relating to victims of crime (i.e., "This state shall treat crime victims, as defined by law, with fairness, dignity and respect for their privacy") describes policies to be promoted by State and does not provide victim with enforceable, self-executing right
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶1-23.


	47.522  Who is victim of crime
	47.5221  Crime may have victim even though victim not necessary to its commission
	 State v. Vinje, 201 Wis. 2d 98, 548 N.W.2d 118 (Ct. App. 1996): 1995 Term, p. 33-8, sec. 33.6112.


	47.523  Right of sexual assault victim to have defendant subjected to HIV testing
	 For cases dealing with this subject, see sec. 47.542.

	47.524  Right to make statement at sentencing
	 State v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.W.2d 482, at ¶42-43.


	47.53  Protective Orders For Victims Of Crimes
	 For cases dealing with this subject, see sec. 6.68.

	47.54  Other Matters
	47.541  Constitutionality of special assessment for crime victims established by federal law
	 United States v. Munoz-Flores, 110 S. Ct. 1964 (1990): 1989 Term, p. 9-21, sec. 9.4941.

	47.542  Right of sexual assault victim to have defendant subjected to HIV testing
	47.5421  Probable cause for testing
	47.54211  When established
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411.

	47.54212  Not defeated by defendant's acquittal of sexual assault
	 State v. Parr, 182 Wis. 2d 349, 513 N.W.2d 647 (Ct. App. 1994): 1993 Term, p. 47-7, sec. 47.5411.





	47.6  Immunity From Damage Suits
	47.61  General Principles
	47.611  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).
	 Pearson v. Callahan, 129 S. Ct. 808 (2009).
	 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term USSC-28.
	 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 679, 688 N.W.2d 673, at ¶1-27.

	47.612  Appellate review of qualified immunity dispositions is to be conducted in light of all relevant precedents, not simply those cited to or discovered by the trial court
	 Elder v. Holloway, 114 S. Ct. 1019 (1994): 1993 Term, p. 47-8, sec. 47.611.

	47.613  In resolving questions of qualified immunity, court is not required to first answer threshold question of whether facts alleged show that officer violated constitutional right
	 Pearson v. Callahan, 129 S. Ct. 808 (2009).
	 Scott v. Harris, 127 S. Ct. 1769 (2007).

	47.614  When deciding party's motion for summary based on qualified immunity, court must view facts and draw reasonable inferences in light most favorable to opposing party
	47.6141  In general
	 Scott v. Harris, 127 S. Ct. 1769 (2007).

	47.6142  When facts alleged by opposing party are blatantly contradicted by record
	 Scott v. Harris, 127 S. Ct. 1769 (2007).


	47.615  Unconstitutionality of defendant's action must be clearly established
	47.6151  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).

	47.6152  To be clearly established, there is no need to show that action in question has previously been held unlawful
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).



	47.62  For Judge
	 Mireles v. Waco, 112 S. Ct. 286 (1991): 1991 Term, p. 47-3, sec. 47.61.
	 Cleavinger v. Saxner, 106 S. Ct. 496 (1985): 1985 Term, p. 216, sec. 13.941.
	 Tower v. Glover, 104 S. Ct. 2820 (1984): 1983 Term, p. 258, sec. 13.941.
	 Briscoe v. LaHue, 103 S. Ct. 1108 (1983): 1982 Term, p. 230, sec. 13.9441.
	 Ford v. Kenosha County, 160 Wis. 2d 485, 466 N.W.2d 646 (1991): 1990 Term, p. 47-3, sec. 47.61.

	47.63  For Prosecutor
	47.631  General principles
	47.6311  In general
	 Van de Kamp v. Goldstein, 129 S. Ct. 855 (2009).
	 Conn v. Gabbert, 119 S. Ct. 1292 (1999): 1998 Term, p. 30-7, sec. 30.9712.
	 Kalina v. Fletcher, 118 S. Ct. 502 (1997): 1997 Term, p. 47-14, sec. 47.632.
	 Buckley v. Fitzsimmons, 113 S. Ct. 2606 (1993): 1992 Term, p. 47-5, sec. 47.61.
	 Burns v. Reed, 111 S. Ct. 1934 (1991): 1990 Term, p. 47-3, sec. 47.62.
	 Malley v. Briggs, 106 S. Ct. 1092 (1986): 1985 Term, p. 217, sec. 13.942.
	 Cleavinger v. Saxner, 106 S. Ct. 496 (1985): 1985 Term, p. 216, sec. 13.941.
	 Tower v. Glover, 104 S. Ct. 2820 (1984): 1983 Term, p. 258, sec. 13.942.
	 Briscoe v. LaHue, 103 S. Ct. 1108 (1983): 1982 Term, p. 230, sec. 13.9441.
	 Ford v. Kenosha County, 160 Wis. 2d 485, 466 N.W.2d 646 (1991): 1990 Term, p. 47-5, sec. 47.62.

	47.6312  Absolute immunity may not apply when prosecutor is not acting as officer of court, but is instead engaged in other tasks, e.g., investigative or administrative tasks
	 Van de Kamp v. Goldstein, 129 S. Ct. 855 (2009).


	47.632  Particular situations
	47.6321  Absolute immunity does not extend to prosecutor's making of false statements of fact in affidavit supporting application for arrest warrant
	 Kalina v. Fletcher, 118 S. Ct. 502 (1997): 1997 Term, p. 47-14, sec. 47.632.

	47.6322  Absolute immunity does extend to claims that prosecution failed to disclose impeachment material due to (1) failure to properly train prosecutors; (2) failure to properly supervise prosecutors; or (3) failure to establish information system containing potential impeachment material about informants
	 Van de Kamp v. Goldstein, 129 S. Ct. 855 (2009).



	47.64  For Defense Counsel
	47.65  For Witnesses
	47.651  In general
	 State v. Cardenas-Hernandez, 219 Wis. 2d 516, 579 N.W.2d 678 (1998): 1997 Term, p. 38-2, sec. 38.4132.

	47.652  Private witnesses
	 Burns v. Reed, 111 S. Ct. 1934 (1991): 1990 Term, p. 47-5, sec. 47.641.
	 Malley v. Briggs, 106 S. Ct. 1092 (1986): 1985 Term, p. 217, sec. 13.944.
	 Cleavinger v. Saxner, 106 S. Ct. 496 (1985): 1985 Term, p. 216, sec. 13.941.
	 Tower v. Glover, 104 S. Ct. 2820 (1984): 1983 Term, p. 259, sec. 13.943.
	 Briscoe v. LaHue, 103 S. Ct. 1108 (1983): 1982 Term, p. 230, sec. 13.9441.

	47.653  Police officers
	 Burns v. Reed, 111 S. Ct. 1934 (1991): 1990 Term, p. 47-5, sec. 47.641.
	 Cleavinger v. Saxner, 106 S. Ct. 496 (1985): 1985 Term, p. 216, sec. 13.941.
	 Briscoe v. LaHue, 103 S. Ct. 1108 (1983): 1982 Term, p. 230, sec. 13.9441.
	 For cases dealing generally with immunity for police officers, see sec. 47.66.


	47.66  For Police Officers
	47.661  In general
	 Pearson v. Callahan, 129 S. Ct. 808 (2009).
	 Scott v. Harris, 127 S. Ct. 1769 (2007).
	 Brosseau v. Haugen, 125 S. Ct. 596 (2004).
	 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term USSC-28.
	 Hanlon v. Berger, 119 S. Ct. 1706 (1999): 1998 Term, p. 1-19, sec. 1.4151.
	 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 Term, p. 1-18, sec. 1.4151.
	 Burns v. Reed, 111 S. Ct. 1934 (1991): 1990 Term, p. 47-5, sec. 47.641.
	 Anderson v. Creighton, 107 S. Ct. 3034 (1987): 1986 Term, p. 268, sec. 13.9412.
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶56-60.
	 Henes v. Morrissey, 194 Wis. 2d 338, 533 N.W.2d 802 (1995): 1994 Term, p. 35-2, sec. 35.4312.
	 For cases dealing with immunity for police officers when they testify as witnesses, see sec. 47.653.

	47.662  When sued for perjury allegedly committed at criminal defendant's trial
	 For cases dealing with this subject, see sec. 47.653.

	47.663  When sued for Fourth Amendment violation
	47.6631  In general
	 Pearson v. Callahan, 129 S. Ct. 808 (2009).
	 Brosseau v. Haugen, 125 S. Ct. 596 (2004).
	 Groh v. Ramirez, 124 S. Ct. 1284 (2004).
	 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term USSC-28.
	 Hanlon v. Berger, 119 S. Ct. 1706 (1999): 1998 Term, p. 1-19, sec. 1.4151.
	 Wilson v. Layne, 119 S. Ct. 1692 (1999): 1998 Term, p. 1-18, sec. 1.4151.
	 Hunter v. Bryant, 112 S. Ct. 534 (1991): 1991 Term, p. 47-4, sec. 47.621.
	 Anderson v. Creighton, 107 S. Ct. 3034 (1987): 1986 Term, p. 268, sec. 13.9412.
	 Malley v. Briggs, 106 S. Ct. 1092 (1986): 1985 Term, p. 217, sec. 13.944.
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶56-60.

	47.6632  Excessive use of force in making arrest
	 Brosseau v. Haugen, 125 S. Ct. 596 (2004).
	 Saucier v. Katz, 121 S. Ct. 2151 (2001), 2000 Term USSC-28.
	 Robinson v. City of West Allis, 2000 WI 126, 239 Wis. 2d 595, 619 N.W.2d 692, at ¶56-60.

	47.6633  Qualified immunity will shield officer who conducted search of automobile incident to arrest based on broad reading of Belton that was widely accepted before its repudiation in Gant
	 Arizona v. Gant, 129 S. Ct. 1710 (2009).


	47.664  Appellate review of qualified immunity dispositions is to be conducted in light of all relevant precedents, not simply those cited to or discovered by the trial court
	 Elder v. Holloway, 114 S. Ct. 1019 (1994): 1993 Term, p. 47-8, sec. 47.611.


	47.67  For Public Defender
	 Tower v. Glover, 104 S. Ct. 2820 (1984): 1983 Term, p. 259, sec. 13.944.
	 Ferri v. Ackerman, 100 S. Ct. 402 (1979): 1979 Term, p. 174, sec. 12.92.

	47.68  For Persons Involved With Probation And Parole
	47.681  For probation and parole officers
	 C.L. v. Olson, 143 Wis. 2d 701, 422 N.W.2d 614 (1988): 1987 Term, p. 47-5, sec. 47.61.
	 C.L. v. Olson, 140 Wis. 2d 224, 409 N.W.2d 156 (Ct. App. 1987): 1986 Term, p. 269, sec. 13.942.

	47.682  For parole board members
	 K.L. v. Hinickle, 144 Wis. 2d 102, 423 N.W.2d 528 (1988): 1987 Term, p. 47-6, sec. 47.62.

	47.683  For officers and officials responsible for continuing to incarcerate defendant after defendant reaches mandatory release date
	 Allen v. Guerrero, 2004 WI App 188, 276 Wis. 2d 679, 688 N.W.2d 673, at ¶1-27.


	47.69  For Others
	47.691  For defense counsel
	 Ferri v. Ackerman, 100 S. Ct. 402 (1979): 1979 Term, p. 174, sec. 12.92.

	47.692  For executive officer
	 Butz v. Economou, 98 S. Ct. 2894 (1978): 1977 Term, p. 92, sec. 12.94.

	47.693  For court clerical and administrative personnel
	 Ford v. Kenosha County, 160 Wis. 2d 485, 466 N.W.2d 646 (1991): 1990 Term, p. 47-5, sec. 47.66.

	47.694  For school officials
	47.6941  In general
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).

	47.6942  When sued for Fourth Amendment violation
	 Safford Unified School District #1 v. Redding, 129 S. Ct. 2633 (2009).




	47.7  Open Government
	47.71  Open Records Under Federal Freedom Of Information Act
	47.711  Exception for records compiled for law enforcement purposes
	 John Doe Agency v. John Doe Corp., 110 S. Ct. 471 (1989): 1989 Term, p. 47-8, sec. 47.7111.

	47.712  Exception for records compiled for law enforcement purposes whose release could reasonably be expected to disclose identity of or information provided by "confidential source"
	 United States Department of Justice v. Landano, 113 S. Ct. 2014 (1993): 1992 Term, p. 47-6, sec. 47.7111.

	47.713  FBI "rap sheets" protected from disclosure under Freedom of Information Act
	 Department of Justice v. Reporters Committee for Freedom of the Press, 109 S. Ct. 1468 (1989): 1988 Term, p. 47-11, sec. 47.714.

	47.714  State agencies doe not fall under federal freedom of information act
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.71217.


	47.72  Open Records Under State Open Records Law (Wis. Stat. §§ 19.21 to 19.39)
	47.721  General principles to be applied in determining whether particular record is subject to open records law and thus is presumptively subject to disclosure
	47.7211  In general
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶66-67.
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶10-15.
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 428 (1996): 1995 Term, p. 47-14, sec. 47.71222.
	 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 N.W.2d 179 (1979): 1978 Term, p. 135, sec. 12.93.
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, sec. 47.71221.
	 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, sec. 47.71222.
	 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 47.7122.
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, sec. 47.7121.
	 Pangman & Associates, S.C. v. Zellmer, 163 Wis. 2d 1070, 473 N.W.2d 538 (Ct. App. 1991): 1991 Term, p. 47-6, sec. 47.7114.
	 State ex rel. Richards v. Foust, 158 Wis. 2d 531, 463 N.W.2d 378 (Ct. App. 1990): 1990 Term, p. 47-5, sec. 47.712.
	 Milwaukee Journal v. Call, 153 Wis. 2d 313, 450 N.W.2d 515 (Ct. App. 1989): 1989 Term, p. 47-8, sec. 47.7121.

	47.7212  Statutory and common law exceptions exempting records from disclosure under open records law
	47.72121  In general
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶17.

	47.72122  Particular exception: record containing information that may lead to court or other proceeding (Wis. Stat. § 19.35(1)(am)1.)
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶18.

	47.72123  Particular exception: record containing information that would endanger individual's life or safety, identify confidential informant, endanger security of prison or other designated institution, or compromise rehabilitation of person in custody of designated entities or institutions (Wis. Stat. § 19.35(1)(am)2.)
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶19.

	47.72124  Particular exception: record of law enforcement agency that cannot be disclosed without identifying informant (Wis. Stat. § 19.36(8)(b))
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶20.

	47.72125  Particular exception: when federal law requires that record relating to information obtained for law enforcement purposes be withheld from public disclosure Wis. Stat. § 19.36(2))
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶21.

	47.72126  Possible exception: when record concerns disciplinary action (Wis. Stat. § 19.85(1))
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶22.

	47.72127  Particular exception:  John Doe proceeding
	 State ex rel. Unnamed Person No. 1 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, at ¶67.


	47.7213  Not everything public official creates is public record
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶45.


	47.722  Denying access because presumption of openness under open records law is overcome by other public policy or interest
	47.7221  General principles
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶24-42.

	47.7222  Sufficiency of particular reasons for denying access
	47.72221  Concern for reputation of, and embarrassment to, subject of record
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶24-42.

	47.72222  Information contained in record was given by informant pursuant to pledge of confidentiality by government agency
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, sec. 47.71221.

	47.72223  Confidentiality of record required to protect safety of persons who provided information in it
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, sec. 47.71221.



	47.723  Procedures for determining whether public access to, i.e., disclosure to requester of, particular records is mandated
	47.7231  Permitting limited attorney access to records for purposes of case preparation
	 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.711.

	47.7232  Vaughn indexing
	 Appleton Post-Crescent v. Janssen, 149 Wis. 2d 294, 441 N.W.2d 255 (Ct. App. 1989): 1988 Term, p. 47-9, sec. 47.711.

	47.7233  Use of mandamus to compel production of public records
	 State ex rel. Morke v. Wisconsin Parole Board, 148 Wis. 2d 250, 434 N.W.2d 824 (Ct. App. 1988): 1988 Term, p. 43-1, sec. 43.32.

	47.7234  Private records that would not be subject to disclosure under open records law that have come into possession of district attorney by virtue of exercise of district attorney's extraordinary police power are subject to disclosure under open records law
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 47.7122.

	47.7235  Custodian's duty to conduct required balancing before releasing requested records
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.

	47.7236  Court will not hypothesize reasons or consider reasons for not allowing inspection that were not asserted by custodian
	 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 428 (1996): 1995 Term, p. 47-14, sec. 47.71222.

	47.7237  Prosecutor's duty before releasing material to inform subject of material of its requested release
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.


	47.724  Procedures for determining whether public access to particular records is mandated (cont'd)
	47.7241  Right of person adversely affected by disclosure of record to obtain judicial review of custodian's decision to disclose
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 Jessica J. L. v. State, 223 Wis. 2d 622, 589 N.W.2d 660 (Ct. App. 1998): 1998 Term, p. 6-37, sec. 6.8931.

	47.7242  When request for record made by mail, custodian does not have option of requiring requestor to view and copy record in custodian's office; he or she must photocopy and send the material requested
	 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-13, sec. 47.71218.

	47.7243  Requiring requestor to prepay costs of making copies of requested records
	 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-13, sec. 47.71218.
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.71217.

	47.7244  Requirement that custodian who denies request for record state specific public-policy reasons for refusal
	 For cases dealing with this subject, see sec. 47.726.

	47.7245  Need for in camera inspection of requested records by reviewing court
	 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, sec. 47.71222.

	47.7246  When record that this sought is recording of human voice on digital audio tape (DAT), requester has right to inspect digital audio tape because it is "material produced as the result of a computer program"; providing analog-tape-recording copy of DAT will not suffice
	 State ex rel. Milwaukee Police Association v. Jones, 2000 WI App 146, 237 Wis. 2d 840, 615 N.W.2d 190, at ¶1-19.


	47.725  Particular records
	47.7251  Records in possession of district attorney
	47.72511  Prosecutor's file on criminal case after prosecution completed and file closed: exempt from disclosure in general
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 428 (1996): 1995 Term, p. 47-14, sec. 47.71222.
	 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 N.W.2d 608 (1991): 1991 Term, p. 47-5, sec. 47.7113.
	 Nichols v. Bennett, 190 Wis. 2d 360, 526 N.W.2d 831 (Ct. App. 1994): 1994 Term, p. 47-15, sec. 47.7126.
	 State ex rel. Richards v. Foust, 158 Wis. 2d 531, 463 N.W.2d 378 (Ct. App. 1990): 1990 Term, p. 47-5, sec. 47.712.

	47.72512  Prosecutor's file on criminal case after prosecution completed and file closed: exemption only applies to "information gathered in the course of an investigation"
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 428 (1996): 1995 Term, p. 47-14, sec. 47.71222.
	 Nichols v. Bennett, 190 Wis. 2d 360, 526 N.W.2d 831 (Ct. App. 1994): 1994 Term, p. 47-15, sec. 47.7126.

	47.72513  Private records that would not be subject to disclosure under open records law that have come into possession of district attorney by virtue of exercise of district attorney's extraordinary police power are subject to disclosure under open records law
	 For cases dealing with this subject, see sec. 47.7234.

	47.72514  Open records requests submitted to district attorney
	 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 428 (1996): 1995 Term, p. 47-14, sec. 47.71222.


	47.7252  Records in possession of law enforcement agencies
	47.72521  In general
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶21.

	47.72522  Law enforcement documents in unresolved criminal investigation
	 Milwaukee Journal v. Call, 153 Wis. 2d 313, 450 N.W.2d 515 (Ct. App. 1989): 1989 Term, p. 47-8, sec. 47.7121.

	47.72523  Records relating to closed investigation
	 Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811, at ¶1-42.

	47.72524  Police arrest records
	 Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 279 N.W.2d 179 (1979): 1978 Term, p. 135, sec. 12.93.

	47.72525  Uniform traffic accident report and associated documents
	 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 47-6, sec. 47.7115.

	47.72526  Mug shot
	 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-13, sec. 47.71218.

	47.72527  Digital audio tape recording (DAT) of 911 calls
	 State ex rel. Milwaukee Police Association v. Jones, 2000 WI App 146, 237 Wis. 2d 840, 615 N.W.2d 190, at ¶1-19.


	47.7253  Public employe disciplinary or personnel records
	47.72531  In general
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 47.7122.

	47.72532  Of police officers
	 Pangman & Associates, S.C. v. Zellmer, 163 Wis. 2d 1070, 473 N.W.2d 538 (Ct. App. 1991): 1991 Term, p. 47-6, sec. 47.7114.


	47.7254  Other records
	47.72541  Judicial records and evidence
	 State ex rel. LaCrosse Tribune v. Circuit Court, 115 Wis. 2d 220, 340 N.W.2d 460 (1983): 1983 Term, p. 257, sec. 13.721.

	47.72542  Personal telephone records maintained by telephone company: in general
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 47.7122.

	47.72543  Personal telephone records maintained by telephone company: when records are in possession of district attorney by virtue of district attorney's exercise of extraordinary police power
	 Woznicki v. Erickson, 202 Wis. 2d 178, 549 N.W.2d 699 (1996): 1995 Term, p. 47-8, sec. 47.71216.
	 Woznicki v. Erickson, 192 Wis. 2d 710, 531 N.W.2d 465 (Ct. App. 1995): 1994 Term, p. 47-13, sec. 47.7122.

	47.72544  Presentence report in possession of division of probation and parole
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.717217.

	47.72545  Records of parole commission
	 State ex rel. Bergmann v. Faust, 226 Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999): 1998 Term, p. 47-7, sec. 47.71221.

	47.72546  Treatment records of person committed under Wis. Stat. ch. 980
	 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, sec. 47.71222.

	47.72547  Notes prepared by judge in anticipation of or during judicial proceeding
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶45.
	 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 (Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941.



	47.726  Requirement that custodian who denies request for record must state specific public-policy reasons for refusal
	47.7261  In general
	 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, sec. 47.71222.

	47.7262  No need for statement of specific reasons where reason for denial is a specific statute that provides an exception to the presumption of open records and does not require balancing of public policy interests
	 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, sec. 47.71222.


	47.727  Other matters
	47.7271  Meaning of "record"
	 State v. Leitner, 2002 WI 77, 253 Wis. 2d 449, 646 N.W.2d 341, 2001 Term WSC-199, at ¶31.
	 State v. Panknin, 217 Wis. 2d 200, 579 N.W.2d 52 (Ct. App. 1998): 1997 Term, p. 9-29, sec. 9.941.

	47.7272  Determining when petitioner has prevailed in mandamus action and is entitled to recover damages and costs
	 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 47-6, sec. 47.7115.

	47.7273  Petitioner not entitled to attorney fees when he has represented himself
	 State ex rel. Young v. Shaw, 165 Wis. 2d 276, 477 N.W.2d 340 (Ct. App. 1991): 1991 Term, p. 47-6, sec. 47.7115.

	47.7274  Differences between access to records under state open records law and under state records inspection law
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, sec. 47.7121.

	47.7275  Appellate review of decision whether to grant mandamus to compel release of records
	 State ex rel. Borzych v. Paluszcyk, 201 Wis. 2d 523, 549 N.W.2d 253 (Ct. App. 1996): 1995 Term, p. 47-13, sec. 47.71218.
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.71217.

	47.7276  Case law interpreting federal freedom of information act is persuasive authority for Wisconsin's open records law
	 State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App. 1995): 1995 Term, p. 47-11, sec. 47.71217.



	47.73  Open Records Under State Records Inspection Law (Wis. Stat. § 59.14)
	47.731  In general
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, sec. 47.7121.

	47.732  Does not require sheriff to allow access to inventory of his arsenal
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, sec. 47.7121.

	47.733  Differences between access to records under state open records law and under state records inspection law
	 State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 483 N.W.2d 238 (Ct. App. 1992): 1991 Term, p. 47-7, sec. 47.7121.


	47.74  Open Meetings Law
	 State v. Swanson, 92 Wis. 2d 310, 284 N.W.2d 655 (1979): 1979 Term, p. 175, sec. 12.96.


	47.8  Other Matters
	47.81  Miscellaneous Legal And Other Maxims, Aphorisms And Principles
	47.811  Exaltation of form over substance to be avoided
	 United States v. DiFrancesco, 101 S. Ct. 426 (1980): 1980 Term, p. 156, sec. 13.96.
	 State v. Schaefer, 2008 WI 25, 308 Wis. 2d 279, 746 N.W.2d 457, at ¶54.
	 Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 428 (1996): 1995 Term, p. 47-14, sec. 47.71222.
	 State v. Smaxwell, 2000 WI App 112, 235 Wis. 2d 230, 612 N.W.2d 756: 1999 Term, p. 6-2, sec. 6.1912.

	47.812  Distinction between substance and procedure
	 For cases dealing with this subject, see sec. 12.6886.

	47.813  Defendant is entitled to fair trial, not perfect one
	 Rose v. Clark, 106 S. Ct. 3101 (1986): 1985 Term, p. 218, sec. 13.961.
	 Delaware v. Van Arsdall, 106 S. Ct. 1431 (1986): 1985 Term, p. 218, sec. 13.961.
	 State v. Disch, 119 Wis. 2d 461, 351 N.W.2d 492 (1984): 1983 Term, p. 170, sec. 8.311.
	 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531.

	47.814  Duty of prosecutor to see justice done, not to win case
	 Kyles v. Whitley, 115 S. Ct. 1555 (1995): 1994 Term, p. 47-16, sec. 47.812.
	 Young v. United States ex rel. Vuitton et Fils S.A., 107 S. Ct. 2124 (1987): 1986 Term, p. 270, sec. 13.961.
	 State v. Harris, 2008 WI 15, 307 Wis. 2d 555, 745 N.W.2d 397, at ¶37.
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶43.
	 State v. Harrell, 199 Wis. 2d 654, 546 N.W.2d 115 (1996): 1995 Term, p. 6-38, sec. 6.9713.
	 State v. Onheiber, 2009 WI App 180, __ Wis. 2d __, 777 N.W.2d 682, at ¶19.
	 State v. Smith, 2003 WI App 234, 268 Wis. 2d 138, 671 N.W.2d 854, at ¶24.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.

	47.815  The dead hand of precedent
	 Trammel v. United States, 100 S. Ct. 906 (1980): 1979 Term, p. 174, sec. 12.94.

	47.816  Danger in complicating law unnecessarily
	 United States v. Bailey, 100 S. Ct. 624 (1980): 1979 Term, p. 175, sec. 12.95.

	47.817  Other maxims, aphorisms and principles
	47.8171  Labeling an error constitutional does not make it so
	 For cases dealing with this subject, see sec. 21.583.

	47.8172  Court may not accomplish indirectly what it may not achieve directly
	 State v. Galecke, 2005 WI App 172, 285 Wis. 2d 691, 702 N.W.2d 392, at ¶11.

	47.8173  Supreme Court "is forever adding new stories to the temples of constitutional law, and the temples have a way of collapsing when one story too many is added"
	 Montejo v. Louisiana, 129 S. Ct. 2079 (2009).


	47.818  Other maxims, aphorisms and principles (cont'd)
	47.8181  An appellate court is not a "performing bear"
	 For cases dealing with this subject, see sec. 11.8974.

	47.8182  Defendant is entitled to an adequate lawyer, not the best lawyer
	 For cases dealing with this subject, see sec. 25.2198.

	47.8183  Making of inconsistent claims may "border on chutzpah"
	 State v. Leighton, 2000 WI App 156, 237 Wis. 2d 709, 616 N.W.2d 126, 2000 Term WCA-13, at ¶32.

	47.8184  Persons should be careful what they ask for
	 State v. McCready, 2000 WI App 68, 234 Wis. 2d 110, 608 N.W.2d 762: 1999 Term, p. 9-36, sec. 9.681.

	47.8185  Use of the superlative "best" does not imply exclusion of merely "good"
	 State v. Saunders, 2002 WI 107, 255 Wis. 2d 589, 649 N.W.2d 263, 2001 Term WSC-312, at ¶24.

	47.8186  Hobson's choice
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶19.

	47.8187  "Between the rock and the whirlpool"
	 State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745, 2002 Term WCA-202, at ¶19.

	47.8188  Law generally prefers that controversies once decided on their merits remain in repose
	 State ex rel. Booker v. Schwarz, 2004 WI App 50, 270 Wis. 2d 745, 678 N.W.2d 361, at ¶13.

	47.8189  Presumption that courts know and follow the law
	 Bell v. Cone, 125 S. Ct. 847 (2005).


	47.819  Other maxims, aphorisms and principles (cont'd)
	47.8191  Prosecutor permitted to strike hard blows, but not foul ones
	 State v. Williams, 2002 WI 1, 249 Wis. 2d 492, 637 N.W.2d 733, 2001 Term WSC-28, at ¶43.
	 State v. Weiss, 2008 WI App 72, 312 Wis. 2d 382, 752 N.W.2d 372, at ¶10.
	 State v. Neuser, 191 Wis. 2d 131, 528 N.W.2d 49 (Ct. App. 1995): 1994 Term, p. 8-3, sec. 8.4312.
	 State v. Wolff, 171 Wis. 2d 161, 491 N.W.2d 498 (Ct. App. 1992): 1992 Term, p. 8-5, sec. 8.461.

	47.8192  No harm, no foul
	 State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 233 (Ct. App. 1994): 1993 Term, p. 25-15, sec. 25.4912.

	47.8193  Defendant cannot take advantage of situation he caused by being less than candid with court
	 State v. Lipke, 186 Wis. 2d 358, 521 N.W.2d 444 (Ct. App. 1994): 1994 Term, p. 9-9, sec. 9.4111.

	47.8194  Law is not a science, and courtroom is not a laboratory
	 State v. Coles, 208 Wis. 2d 328, 559 N.W.2d 599 (Ct. App. 1997): 1996 Term, p. 9-24, sec. 9.4152.

	47.8195  Law is a craft, not a science
	 State v. Hanson, 2000 WI App 10, 232 Wis. 2d 291, 606 N.W.2d 278: 1999 Term, p. 7-6, sec. 7.1531.

	47.8196  Administration of justice is and should be search for truth
	 State v. Scheidell, 220 Wis. 2d 753, 584 N.W.2d 897 (Ct. App. 1998): 1998 Term, p. 14-14, sec. 14.321.

	47.8197  While some may say that law and common sense are not synonymous, they should not be opposites
	 State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. App. 1997): 1997 Term, p. 47-15, sec. 47.811.

	47.8198  Prosecutors are in business of justice, not in business of convictions
	 State v. Eugenio, 219 Wis. 2d 391, 579 N.W.2d 642 (1998): 1997 Term, p. 20-3, sec. 20.8211.

	47.8199  Justice must satisfy appearance of justice
	 State v. Love, 218 Wis. 2d 1, 579 N.W.2d 277 (Ct. App. 1998): 1997 Term, p. 25-3, sec. 25.233.



	47.82  Comity
	 State v. Stone, 111 Wis. 2d 470, 331 N.W.2d 83 (1983): 1982 Term, p. 34, sec. 2.241.
	 State ex rel. Reddin v. Meekma, 99 Wis. 2d 56, 298 N.W.2d 192 (Ct. App. 1980): 1980 Term, p. 20, sec. 2.243.

	47.83  Remedies For Unprofessional Conduct By Prosecutors
	 State v. Braunsdorf, 98 Wis. 2d 569, 297 N.W.2d 808 (1980): 1980 Term, p. 156, sec. 13.92.
	 For cases dealing with dismissal of the prosecution, reversal of the conviction, or suppression of evidence as a disciplinary measure to preserve the integrity of the judicial process and deter illegality on part of prosecutor, see sec. 11.8936.

	47.84  Regulation Of Sale Of Drug Paraphernalia
	47.841  State regulation of sale of drug paraphernalia
	47.8411  Constitutionality of statute regulating sale of drug paraphernalia
	 Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 102 S. Ct. 1186 (1982): 1981 Term, p. 198, sec. 13.92.


	47.842  Federal regulation of sale of drug paraphernalia
	47.8421  Constitutionality of statute regulating sale of drug paraphernalia
	 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 1747 (1994): 1993 Term, p. 47-9, sec. 47.8421.

	47.8422  Scienter required for violation of regulation of sale of drug paraphernalia
	 Posters 'N' Things, Ltd. v. United States, 114 S. Ct. 1747 (1994): 1993 Term, p. 47-9, sec. 47.8421.



	47.85  Attorney General's Opinion
	47.851  Persuasiveness Of
	 State ex rel. Richards v. Foust, 165 Wis. 2d 429, 477 N.W.2d 608 (1991): 1991 Term, p. 47-5, sec. 47.7113.
	 State v. Gilbert, 115 Wis. 2d 371, 340 N.W.2d 511 (1983): 1983 Term, p. 253, sec. 13.332.
	 In Interest of D.L.D., 110 Wis. 2d 168, 327 N.W.2d 682 (1983): 1982 Term, p. 231, sec. 13.972.
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶25.
	 State v. Longcore, 2001 WI App 15, 240 Wis. 2d 429, 623 N.W.2d 201, 2000 Term WCA-164, at ¶9.
	 State v. Johannes, 229 Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999): 1999 Term, p. 32-5, sec. 32.7241.
	 State v. Kienitz, 221 Wis. 2d 275, 585 N.W.2d 609 (Ct. App. 1998): 1998 Term, p. 47-14, sec. 47.85.
	 State v. Andrews, 171 Wis. 2d 217, 491 N.W.2d 504 (Ct. App. 1992): 1992 Term, p. 47-7, sec. 47.82.
	 State v. C.A.J., 148 Wis. 2d 137, 434 N.W.2d 800 (Ct. App. 1988): 1988 Term, p. 8-14, sec. 8.7421.
	 State v. Mattson, 140 Wis. 2d 24, 409 N.W.2d 138 (Ct. App. 1987): 1986 Term, p. 271, sec. 13.976.

	47.852  Use of in interpreting meaning of statutes
	 For cases dealing with this subject, see sec. 45.37.


	47.86  Law Of The Case
	47.861  General principles
	47.8611  In general
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶17-31.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶3.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶22-29.
	 State v. Brady, 130 Wis. 2d 443, 383 N.W.2d 151 (1986): 1985 Term, p. 146, sec. 9.85.
	 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 711 N.W.2d 708, at ¶10.
	 State v. Thames, 2005 WI App 101, 281 Wis. 2d 772, 700 N.W.2d 285, at ¶3.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶19-21.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶16-17.
	 State v. Casteel, 2001 WI App 188, 247 Wis. 2d 451, 634 N.W.2d 338, 2001 Term WCA-40, at ¶15.
	 State v. Richter, 224 Wis. 2d 814, 592 N.W.2d 310 (Ct. App. 1999): 1998 Term, p. 47-14, sec. 47.871.
	 State v. Martinez, 166 Wis. 2d 250, 479 N.W.2d 224 (Ct. App. 1991): 1991 Term, p. 6-24, sec. 6.8912.
	 State v. Harp, 161 Wis. 2d 773, 469 N.W.2d 210 (Ct. App. 1991): 1990 Term, p. 47-6, sec. 47.82.
	 State v. Anderson, 149 Wis. 2d 663, 439 N.W.2d 840 (Ct. App. 1989): 1988 Term, p. 47-11, sec. 47.82.
	 State v. Montgomery, 142 Wis. 2d 707, 419 N.W.2d 316 (Ct. App. 1987): 1987 Term, p. 42-6, sec. 42.631.
	 State v. Wurtz, 141 Wis. 2d 795, 416 N.W.2d 623 (Ct. App. 1987): 1987 Term, p. 12-2, sec. 12.681.

	47.8612  Lower court bound by appellate court rulings
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶23.
	 State v. Brown, 2006 WI App 41, 289 Wis. 2d 823, 711 N.W.2d 708, at ¶10.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶20.
	 State v. Pfaff, 2004 WI App 31, 269 Wis. 2d 786, 676 N.W.2d 562, at ¶16.

	47.8613  Law of the case doctrine expresses common judicial practice; it does not limit court's power; it may be disregarded in appropriate case
	 Castro v. United States, 124 S. Ct. 786 (2003).
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶25.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶3.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶20.

	47.8614  When party fails to appeal from portion of circuit court's decision, does that portion of decision become law of the case?
	 State v. Edmunds, 2008 WI App 33, 308 Wis. 2d 374, 746 N.W.2d 590, at ¶10.

	47.8615  Party's concession can constitute law of the case
	 Kansas v. Ventris, 129 S. Ct. 1841 (2009).


	47.862  Exceptions
	47.8621  In general
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶24.

	47.8622  Manifest injustice exception
	 Dobbs v. Zant, 113 S. Ct. 835 (1993): 1992 Term, p. 11-3, sec. 11.333.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶24, 29.

	47.8623  When facts have changed
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶29-31.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶24, 29.
	 Mikrut v. State, 212 Wis. 2d 859, 569 N.W.2d 765 (Ct. App. 1997): 1997 Term, p. 31-9, sec. 31.62312.

	47.8624  When controlling law has changed
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶26.
	 State v. Stuart, 2005 WI 47, 279 Wis. 2d 659, 695 N.W.2d 259, at ¶3.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶24, 29.

	47.8625  When cogent, substantial and proper reasons exist
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶25-31.
	 State v. Moeck, 2004 WI App 47, 270 Wis. 2d 729, 677 N.W.2d 648, at ¶20.

	47.8626  Where appellate court failed to fully examine circumstances before issuing earlier ruling
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶30-31.


	47.863  Application to state's attempt to contend that element set forth in charge and/or jury instructions to which no objection made was not really element of offense
	 United States v. Wells, 117 S. Ct. 921 (1997): 1996 Term, p. 47-8, sec. 47.872.

	47.864  Trial court's right to change its prior rulings
	 State v. Hereford, 195 Wis. 2d 1054, 537 N.W.2d 62 (Ct. App. 1995): 1995 Term, p. 14-1, sec. 14.2111.

	47.865  Fact that appellate court did not give reasons for ruling does not mean ruling is not law of the case
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶28.

	47.866  Deciding whether appellate decisions that deal with discretionary rulings of trial court constitute law of the case
	47.8661  Decision affirming discretionary ruling
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶26.

	47.8662  Decision reversing discretionary ruling
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶27.


	47.867  Appellate review of question whether prior decision is law of the case
	 State v. Moeck, 2005 WI 57, 280 Wis. 2d 277, 695 N.W.2d 783, at ¶24.
	 State v. Stuart, 2003 WI 73, 262 Wis. 2d 620, 664 N.W.2d 82, at ¶20.


	47.87  Other Matters
	47.871  Meaning of words and phrases
	47.8711  Relating to matters covered elsewhere in this compilation
	47.87111  Relating to crimes and criminal liability in general
	 For cases dealing with this subject, see sec. 31.5.

	47.87112  Relating to crimes against children
	 For cases dealing with this subject, see sec. 38.61.

	47.87113  Relating to procedural matters
	 For cases dealing with this subject, see sec. 12.71.

	47.87114  Relating to gambling crimes
	 For cases dealing with this subject, see sec. 38.52.

	47.87115  Relating to traffic offenses
	 For cases dealing with this subject, see sec. 37.12.

	47.87116  Relating to sentencing
	 For cases dealing with this subject, see sec. 9.492.

	47.87117  Relating to sexually violent person (ch, 980) commitments
	 For cases dealing with this subject, see sec. 10.791.

	47.87118  Relating to everyday words commonly interpreted as part of statutory construction
	 For cases dealing with this subject, see sec. 45.28.


	47.8712  Relating to other matters
	47.87121  "Crime prevention organization"
	 State v. Bizzle, 222 Wis. 2d 100, 585 N.W.2d 899 (Ct. App. 1998): 1998 Term, p. 12-11, sec. 12.6822.

	47.87122  "Youth center"
	 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 36.18321.

	47.87123  "Day care center"
	 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 36.18321.

	47.87124  "Recreational"
	 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 36.18321.

	47.87125  "Social"
	 State v. Van Riper, 222 Wis. 2d 197, 586 N.W.2d 198 (Ct. App. 1998): 1998 Term, p. 36-6, sec. 36.18321.

	47.87126  "Probable"
	 For cases dealing with this subject, see sec. 31.5971.

	47.87127  "Substantial" and "substantially"
	 For cases dealing with this subject, see sec. 31.5972.

	47.87128  "Owner"
	 State v. Kirch, 222 Wis. 2d 598, 587 N.W.2d 919 (Ct. App. 1998): 1998 Term, p. 47-1, sec. 47.1612.

	47.87129  "Plausible"
	 State v. Kivioja, 225 Wis. 2d 271, 592 N.W.2d 200 (1999): 1998 Term, p. 10-11, sec. 10.4345.


	47.8713  Relating to other matters (cont'd)
	47.87131  "Prisoner"
	 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, sec. 41.323.

	47.87132  "Custody"
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶17-18.
	 State ex rel. Woods v. Morgan, 224 Wis. 2d 534, 591 N.W.2d 922 (Ct. App. 1999): 1998 Term, p. 41-1, sec. 41.323.

	47.87133  "Contraband"
	 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111.
	 For cases dealing with the meaning of this term when used in criminal law statutes and decisions, see sec. 31.5976.

	47.87134  "Treatment records"
	 State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 586 N.W.2d 36 (Ct. App. 1998): 1998 Term, p. 47-12, sec. 47.71222.

	47.87135  "Vicinity"
	 State v. Quartana, 213 Wis. 2d 440, 570 N.W.2d 618 (Ct. App. 1997): 1997 Term, p. 1-39, sec. 1.5253.

	47.87136  "9-1-1"
	 State v. Sisk, 2001 WI App 182, 247 Wis. 2d 443, 634 N.W.2d 877, 2001 Term WCA-32, at ¶2.

	47.87137  "Discretion"
	 State v. Shanks, 2002 WI App 93, 253 Wis. 2d 600, 644 N.W.2d 275, 2001 Term WCA-315, at ¶6.
	 For cases dealing with an appellate court's review of a trial court's exercise of discretion, see sec. 11.61.

	47.87138  "Parent"
	 State v. Johnson, 2002 WI App 166, 256 Wis. 2d 871, 649 N.W.2d 284, 2002 Term WCA-1, at ¶19.

	47.87139  "Monetary"
	 State v. Peters, 2003 WI 88, 263 Wis. 2d 475, 665 N.W.2d 171, at ¶2, 19.


	47.8714  Relating to other matters (cont'd)
	47.87141  "Transfer"
	 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 47.19112.

	47.87142  "Ownership"
	 State v. Frankwick, 229 Wis. 2d 406, 599 N.W.2d 893 (Ct. App. 1999): 1999 Term, p. 47-1, sec. 47.19112.

	47.87143  "Preliminary"
	 County of Jefferson v. Renz, 231 Wis. 2d 293, 603 N.W.2d 541 (1999): 1999 Term, p. 44-5, sec. 44.56212.

	47.87144  "Fail"
	 Williams v. Taylor, 120 S. Ct. 1479 (2000): 1999 Term, p. 10-17, sec. 10.65211.

	47.87145  "Use"
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶21-30.
	 State v. Perez, 2000 WI App 115, 235 Wis. 2d 238, 612 N.W.2d 374: 1999 Term, p. 1-89, sec. 1.99111.

	47.87146  "Police power"
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶22.
	 For cases dealing generally with the police power of the state, see sec. 47.8852.

	47.87147  "Locomotion"
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶25.

	47.87148  "Security"; "secure"
	 State v. Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W.2d 785, at ¶65.

	47.87149  "Assertion"
	 State v. Kutz, 2003 WI App 205, 267 Wis. 2d 531, 671 N.W.2d 660, at ¶38.


	47.8715  Relating to other matters (cont'd)
	47.87151  "Service of process"
	 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 N.W.2d 791, 2000 Term WSC-223, at ¶24.
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶17-18.

	47.87152  "Fee"
	 State v. Dismuke, 2000 WI App 198, 238 Wis. 2d 577, 617 N.W.2d 862, 2000 Term WCA-62, at ¶9-10.

	47.87153  "Contact"
	 State v. Schaab, 2000 WI App 204, 238 Wis. 2d 598, 617 N.W.2d 872, 2000 Term WCA-70, at ¶15.

	47.87154  "Similarly situated parties"
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶16.

	47.87155  "Criminal prosecution"
	 State v. Thiel, 2001 WI App 52, 241 Wis. 2d 439, 625 N.W.2d 321, 2000 Term WCA-218, at ¶27.

	47.87156  "Informed"
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶15.

	47.87157  "Inquiry"
	 State v. Black, 2001 WI 31, 242 Wis. 2d 126, 624 N.W.2d 363, 2000 Term WSC-58, at ¶11.

	47.87158  "Rescind"; "Rescission"
	 State v. Hanson, 2001 WI 70, 244 Wis. 2d 405, 628 N.W.2d 759, 2000 Term WSC-226, at ¶24-32.

	47.87159  "Act"
	 State v. Hansen, 2001 WI 53, 243 Wis. 2d 328, 627 N.W.2d 195, 2000 Term WSC-118, at ¶14.
	 State v. Bautista, 2009 WI App 100, 320 Wis. 2d 582, 770 N.W.2d 744, at ¶15.


	47.8716  Relating to other matters (cont'd)
	47.87161  "The"
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶22.

	47.87162  "Involving"
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶31.

	47.87163  "Perpetrate"
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶45.

	47.87164  "With"
	 State v. Perez, 2001 WI 79, 244 Wis. 2d 582, 628 N.W.2d 820, 2000 Term WSC-235, at ¶47.

	47.87165  "Made"
	 Tyler v. Cain, 121 S. Ct. 2478 (2001), 2000 Term USSC-27.

	47.87166  "Context"
	 State v. Trawitzki, 2001 WI 77, 244 Wis. 2d 523, 628 N.W.2d 801, 2000 Term WSC-249, at ¶33.

	47.87167  "Fee"
	 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 N.W.2d 791, 2000 Term WSC-223, at ¶19-25.

	47.87168  "Disbursement"
	 State v. Dismuke, 2001 WI 75, 244 Wis. 2d 457, 628 N.W.2d 791, 2000 Term WSC-223, at ¶19.

	47.87169  "Dating"; "dating relationship"
	 State v. Koenig, 2003 WI App 12, 259 Wis. 2d 833, 656 N.W.2d 499, 2002 Term WCA-223, at ¶12-14.


	47.8717  Relating to other matters (cont'd)
	47.87171  "Sufficient"
	 State v. Chvala, 2003 WI App 257, 268 Wis. 2d 449, 673 N.W.2d 401, at ¶11.

	47.87172  "Privilege"
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶15.

	47.87173  "Confidential"
	 Custodian of Records v. State, 2004 WI 65, 272 Wis. 2d 208, 680 N.W.2d 792, at ¶15.

	47.87174  "Require"
	 State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, at ¶41.

	47.87175  "Material fact"
	 State v. Allen, 2004 WI 106, 274 Wis. 2d 568, 682 N.W.2d 433, at ¶22.

	47.87176  "Incident"
	 In Interest of Ellis H., 2004 WI App 123, 274 Wis. 2d 703, 684 N.W.2d 157, at ¶13-15.

	47.87177  "Parole"
	 State ex rel. Riesch v. Schwarz, 2005 WI 11, 278 Wis. 2d 24, 692 N.W.2d 219, at ¶17-18.

	47.87178  "Occur"
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶36.

	47.87179  "Exist"
	 State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 731, at ¶36.


	47.8718  Relating to other matters (cont'd)
	47.87181  "Impede"
	 Andersen v. United States, 125 S. Ct. 2534 (2005).

	47.87182  "Inference"
	 Johnson v. California, 125 S. Ct. 2410 (2005).

	47.87183  "Examine"; "examination"
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶40.

	47.87184  "Suspicion"
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶51.

	47.87185  "Alibi"
	 For cases dealing with this subject, see sec. 6.87212.

	47.87186  "Patdown"
	 State v. Triplett, 2005 WI App 255, 288 Wis. 2d 515, 707 N.W.2d 881, at ¶11.

	47.87187  "Continuous"
	 State ex rel. Thomas v. Schwarz, 2007 WI 57, 300 Wis. 2d 381, 732 N.W.2d 1, at ¶15.

	47.87188  "Restore"
	 Logan v. United States, 128 S. Ct. 475 (2007).

	47.87189  "Otherwise"
	 Begay v. United States, 128 S. Ct. 1581 (2008).


	47.8719  Relating to other matters
	47.87191  "Procure"; "procurement"
	 Giles v. California, 128 S. Ct. 2678 (2008).

	47.87192  "Contrive"; "contrivance"
	 Giles v. California, 128 S. Ct. 2678 (2008).

	47.87193  "Duplex"
	 State v. Jackson, 2008 WI App 109, 313 Wis. 2d 162, 756 N.W.2d 623, at ¶13.

	47.87194  "Webcam"
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶3.

	47.87195  "E-ticket"
	 State v. Olson, 2008 WI App 171, 314 Wis. 2d 630, 762 N.W.2d 393, at ¶18.

	47.87196  "Enterprise"
	 Boyle v. United States, 129 S. Ct. 2237 (2009).

	47.87197  "Structure"
	 Boyle v. United States, 129 S. Ct. 2237 (2009).

	47.87198  "Association"
	 Boyle v. United States, 129 S. Ct. 2237 (2009).



	47.872  Sex offender reporting requirement and registry
	47.8721  In general
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶10-17.
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶30-79.
	 State v. Bollig, 2000 WI 6, 232 Wis. 2d 561, 605 N.W.2d 199: 1999 Term, p. 7-20, sec. 7.21922.
	 In Interest of Hezzie R., 219 Wis. 2d 849, 580 N.W.2d 660 (1998): 1997 Term, p. 42-10, sec. 42.542.
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶2.
	 State ex rel. Kaminski v. Schwarz, 2000 WI App 159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term WCA-23, at ¶8-9, 11.
	 State v. Bollig, 224 Wis. 2d 621, 593 N.W.2d 67 (Ct. App. 1999): 1998 Term, p. 7-5, sec. 7.21915.

	47.8722  Constitutionality of requirement
	47.87221  Constitutionality of allowing juveniles convicted of sexual contact with child who was not more than four years younger than the offender to seek to be excused from registration, but not allowing juvenile convicted of false imprisonment of victim who was not more than four years younger than offender to seek to be excused from registration
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶14.
	 In Interest of Joseph E.G., 2001 WI App 29, 240 Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, at ¶1.

	47.87222  Constitutionality of publicly disclosing sex offender registry without affording registrants pre-disclosure hearing on whether they are likely to be currently dangerous
	 Connecticut Department of Public Safety v. Doe, 123 S. Ct. 1160 (2003), 2002 Term USSC-13.

	47.87223  Consistency with prohibition on ex post facto laws of applying sex offender reporting requirement when convictions that subject person to sex offender reporting requirement occurred before statute creating requirement was enacted
	 Smith v. Doe I, 123 S. Ct. 1140 (2003), 2002 Term USSC-11.

	47.87224  Constitutionality of requiring person convicted of crime that lacks sexual element (e.g., false imprisonment of minor) to comply with sex offender reporting requirement
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶1-14.


	47.8723  Purposes of requirement
	 State v. Smith, 2009 WI App 16, 316 Wis. 2d 165, 762 N.W.2d 856, at ¶11.
	 In Interest of Joseph E.G., 2001 WI App 29, 240 Wis. 2d 481, 623 N.W.2d 137, 2000 Term WCA-179, at ¶9.

	47.8724  Probation officer may not impose condition of probation that circumvents statutory limitations on access to sex offender registration information by forcing defendant, as condition of probation, to divulge his convicted sex offender status (court of appeals' holding, reversed by supreme court)
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶17-19.
	 State ex rel. Kaminski v. Schwarz, 2000 WI App 159, 238 Wis. 2d 16, 616 N.W.2d 148, 2000 Term WCA-23, at ¶7.

	47.8725  Probation officer's imposition of condition of probation that requires defendant to divulge sex offender status does not circumvent statutory limitations on access to sex offender registration information (supreme court's holding, reversing court of appeals' holding)
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶1-86.

	47.8726  Sex offender reporting requirement is not direct consequence of guilty plea, of which trial court required to inform defendant at time of plea-taking
	 For cases dealing with this subject, see sec. 7.21947.

	47.8727  For juveniles adjudicated delinquent
	 For cases dealing with this subject, see sec. 42.963.

	47.8728  Court may not order sex-offender registration as condition of probation for defendant who has not been convicted and sentenced for crime enumerated in sex-offender registration statute or its counterpart in sentencing code
	 State v. Martel, 2003 WI 70, 262 Wis. 2d 483, 664 N.W.2d 69, at ¶1-37.

	47.8729  Other matters
	47.87291  Sex offender reporting requirement is not criminal penalty
	 In Interest of Jeremy P., 2005 WI App 13, 278 Wis. 2d 366, 692 N.W.2d 311, at ¶9-15.



	47.873  Administrative agencies and their rules relating to, or otherwise affecting, criminal justice system
	47.8731  Validity of rules in general
	 Gonzales v. Oregon, 126 S. Ct. 904 (2006).
	 State v. Pittman, 159 Wis. 2d 764, 465 N.W.2d 245 (Ct. App. 1990): 1990 Term, p. 1-9, sec. 1.1613.

	47.8732  One administrative agency cannot promulgate rules that bind another agency unless expressly authorized by statute to do so
	 State v. Washington, 2009 WI App 148, 321 Wis. 2d 508, 775 N.W.2d 535, at ¶10.
	 George v. Schwarz, 2001 WI App 72, 242 Wis. 2d 450, 626 N.W.2d 57, 2000 Term WCA-243, at ¶20.

	47.8733  Administrative rule that contravenes unambiguous statute is invalid
	 State ex rel. Kaminski v. Schwarz, 2001 WI 94, 245 Wis. 2d 310, 630 N.W.2d 164, 2000 Term WSC-182, at ¶27.

	47.8734  Circuit court review of validity of rule
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-4, sec. 12.6611.

	47.8735  Principles governing adjudication of constitutionality of administrative rules
	 For cases dealing with this subject, see sec. 47.875.

	47.8736  Construction and interpretation of administrative rules and regulations
	 For cases dealing with this subject, see secs. 47.876.

	47.8737  Administrative rule interpreting issuing agency's own ambiguous regulation is entitled to substantial deference
	 Gonzales v. Oregon, 126 S. Ct. 904 (2006).

	47.8738  Administrative rule interpreting ambiguous statute is entitled to substantial deference
	 Gonzales v. Oregon, 126 S. Ct. 904 (2006).


	47.874  Principles governing adjudication of constitutionality of administrative rules
	47.8741  Presumption of rule's constitutionality
	 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 (Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721.

	47.8742  Burden of proof on constitutional challenge to rule
	 State v. LaPlant, 204 Wis. 2d 412, 555 N.W.2d 389 (Ct. App. 1996): 1996 Term, p. 38-16, sec. 38.8721.


	47.875  Construction and interpretation of administrative rules and regulations
	47.8751  In general
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶18-19.
	 State v. Brownson, 157 Wis. 2d 404, 459 N.W.2d 877 (Ct. App. 1990): 1990 Term, p. 47-3, sec. 47.492.

	47.8752  Administrative rules should be construed together with the statute authorizing them
	 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 (1998): 1997 Term, p. 18-2, sec. 18.4341.

	47.8753  In interpreting administrative regulation, court generally uses same rules of construction and interpretation as applicable to statutes
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶19.
	 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 (1998): 1997 Term, p. 18-2, sec. 18.4341.
	 State v. Martinez, 198 Wis. 2d 222, 542 N.W.2d 215 (Ct. App. 1995): 1995 Term, p. 1-28, sec. 1.7644.
	 State Public Defender v. Circuit Court, 198 Wis. 2d 1, 542 N.W.2d 458 (Ct. App. 1995): 1995 Term, p. 12-4, sec. 12.6611.

	47.8754  Administrative construction of rules and regulations
	47.87541  In general
	 Stinson v. United States, 113 S. Ct. 1913 (1993): 1992 Term, p. 9-3, sec. 9.172.
	 State v. Baldwin, 212 Wis. 2d 245, 569 N.W.2d 37 (Ct. App. 1997): 1997 Term, p. 18-6, sec. 18.4341.

	47.87542  Agency's own interpretation of its regulations is controlling in determining their meaning unless plainly erroneous or inconsistent with the regulations
	 State v. Busch, 217 Wis. 2d 429, 576 N.W.2d 904 (1998): 1997 Term, p. 18-2, sec. 18.4341.


	47.8755  Goal of interpretation is to discern intent of rule maker
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶19.

	47.8756  Construction of ambiguous rule or regulation
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶25-26.

	47.8757  Appellate review of construction of administrative rule
	 State v. Brown, 2006 WI 131, 298 Wis. 2d 37, 725 N.W.2d 262, at ¶18.
	 State ex rel. Griffin v. Smith, 2004 WI 36, 270 Wis. 2d 235, 677 N.W.2d 259, at ¶18.
	 State v. Jones, 2008 WI App 154, 314 Wis. 2d 408, 762 N.W.2d 106, at ¶25.


	47.876  Construction and interpretation of court rules
	47.8761  In general
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶15-16.
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.

	47.8762  Court rule is construed and its construction is reviewed on appeal the same as a statute
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶35.
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.

	47.8763  In interpreting court rule, appellate court seeks to reach result consistent with manifest intent of supreme court
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.

	47.8764  If intent of supreme court is clear from plain language of rule, appellate court gives effect to that intent and looks no further
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶16.
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶35.
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.

	47.8765  If procedural rule is ambiguous, appellate court construes it liberally so as to encourage resolution of controversy on merits
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.316.

	47.8766  Court will construe words of court rule according to their ordinary and plain meaning, which may be determined from definition provided by recognized dictionary
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶35.
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.

	47.8767  Court assumes that its intent is expressed in language of rule
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶16.
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶35.

	47.8768  Construction begins with language of rule
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶16.
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶35.

	47.8769  Interpretation of court rule is question of law that appellate court reviews independently without deference to lower court
	 State v. Parent, 2006 WI 132, 298 Wis. 2d 63, 725 N.W.2d 915, at ¶16.
	 State v. Denis L.R., 2005 WI 110, 283 Wis. 2d 358, 699 N.W.2d 154, at ¶35.
	 State v. Sorenson, 2000 WI 43, 234 Wis. 2d 648, 611 N.W.2d 340: 1999 Term, p. 11-4, sec. 11.3162.


	47.877  Construction, interpretation, and implementation of treaties
	47.8771  In general
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).

	47.8772  Remedies for violation of treaty's provisions
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).

	47.8773  Determining whether treaty automatically has domestic legal effect
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).


	47.878  Vienna Convention on Consular Relations
	47.8781  Construction and interpretation in general
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).

	47.8782  Does convention create private rights that foreign national can enforce in state criminal proceeding?
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).

	47.8783  Provision requiring notice to arrestee, who is foreign national, of right to contact his nation's consulate
	47.87831  Requirement in general
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).
	 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 Term, p. 47-17, sec. 47.89412.
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-20.

	47.87832  Does provision create private right that foreign national can enforce in state criminal proceeding?
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-20.

	47.87833  Does foreign national have standing to assert violation of requirement in domestic criminal case?
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-20.

	47.87834  Effect of violation of requirement: in general
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 Medellin v. Dretke, 125 S. Ct. 2088 (2005).
	 Breard v. Greene, 118 S. Ct. 1352 (1998): 1997 Term, p. 47-17, sec. 47.89412.
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-20.

	47.87835  Effect of violation of requirement:  does not require suppression of statement given after notice requirement violated
	 Sanchez-Llamas v. Oregon, 126 S. Ct. 2669 (2006).
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶1-20.

	47.87836  Enforceability, as matter of domestic law, of decision of International Court of Justice rendered under this provision
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).



	47.879  Section 1983 civil rights action
	47.8791  In general
	47.8792  Determining when § 1983 must yield to federal habeas corpus statute and its requirements as vehicle for relief sought
	47.87921  General principles
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).
	 Hill v. McDonough, 126 S. Ct. 2096 (2006).
	 Wilkinson v. Dotson, 125 S. Ct. 1242 (2005).
	 Nelson v. Campbell, 124 S. Ct. 2117 (2004).

	47.87922  Section 1983 action may be used to challenge method of execution in capital case
	 Hill v. McDonough, 126 S. Ct. 2096 (2006).
	 Nelson v. Campbell, 124 S. Ct. 2117 (2004).

	47.87923  Section 1983 action may be used to raise constitutional challenges to state parole grant procedures (e.g., eligibility for parole, standards for granting parole, etc.)
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).
	 Wilkinson v. Dotson, 125 S. Ct. 1242 (2005).

	47.87924  Supreme Court assumes, without deciding, that § 1983 may be used to claim due process right to postconviction DNA testing to prove innocence
	 District Attorney's Office For The Third Judicial District v. Osborne, 129 S. Ct. 2308 (2009).




	47.88  Other Matters (cont'd)
	47.881  Common Law Rules In Wisconsin
	 For cases dealing with this subject, see sec. 31.741.

	47.882  Exhaustion Of Administrative Remedies Doctrine
	47.8821  Nature and purpose of exhaustion requirement in general
	 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at ¶7.
	 State ex rel. Harris v. Smith, 220 Wis. 2d 158, 582 N.W.2d 131 (Ct. App. 1998): 1997 Term, p. 9-22, sec. 9.49941.
	 State v. Olson, 127 Wis. 2d 412, 380 N.W.2d 375 (Ct. App. 1985): 1985 Term, p. 159, sec. 10.897.

	47.8822  Deciding whether to apply exhaustion requirement
	 State ex rel. Mentek v. Schwarz, 2001 WI 32, 242 Wis. 2d 94, 624 N.W.2d 150, 2000 Term WSC-82, at ¶7.


	47.883  Federal Rehabilitation Act of 1973 and Americans with Disabilities Act
	47.8831  In general
	47.8832  Applicability to arrests
	 For cases dealing with this subject, see sec. 1.95197.

	47.8833  Applicability to deaf driver subjected to implied consent law
	 State v. Piddington, 2001 WI 24, 241 Wis. 2d 754, 623 N.W.2d 528, 2000 Term WSC-64, at ¶44-49.


	47.884  Treaties with foreign nations and the criminal justice system
	47.8841  Upon ratification, treaty becomes law of the land
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶10.

	47.8842  Interpretation of treaty
	47.88421  Meaning given by governmental department particularly charged with its negotiation and enforcement is given great weight
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶14.

	47.88422  Presents question of law that appellate court reviews de novo
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶7.


	47.8843  Determining whether individual foreign national has standing to assert violation of treaty in domestic criminal case
	 State v. Navarro, 2003 WI App 50, 260 Wis. 2d 861, 659 N.W.2d 487, 2002 Term WCA-284, at ¶8-19.

	47.8844  Particular treaties
	47.88441  Vienna Convention on Consular Relations
	 For cases dealing with this subject, see sec. 47.878.



	47.885  Other matters
	47.8851  Construction and interpretation of constitutional provisions
	 For cases dealing with this subject, see sec. 21.51.

	47.8852  Police power of state
	47.88521  In general
	 State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d 328, at ¶22.
	 In Interest of Reginald D., 193 Wis. 2d 299, 533 N.W.2d 181 (1995): 1994 Term, p. 42-7, sec. 42.411.
	 State v. Gardner, 2006 WI App 92, 292 Wis. 2d 682, 715 N.W.2d 720, at ¶17.
	 State v. Smet, 2005 WI App 263, 288 Wis. 2d 525, 709 N.W.2d 474, at ¶6-11.
	 For cases dealing with constitutional limitations on the state's exercise of its police powers, see sec. 30.975.
	 For cases dealing with the definition of "police power," see sec. 47.87146.

	47.88522  Statute proscribing operation of motor vehicle with detectable amount of restricted controlled substance in one's blood does not exceed police power of legislature
	 For cases dealing with this subject, see sec. 37.2212.

	47.88523  Statute proscribing causing injury by operation of motor vehicle with detectable amount of restricted controlled substance in one's blood does not exceed police power of legislature
	 For cases dealing with this subject, see sec. 33.3412.


	47.8853  Adoption in appellate decision of standard or rule (e.g., ABA standard) does not adopt commentary to rule; formal adoption of commentary necessary to make it law
	 For cases dealing with this subject, see sec. 11.9536.

	47.8854  Use of "and/or"
	 State v. Duychak, 133 Wis. 2d 307, 395 N.W.2d 795 (Ct. App. 1986): 1986 Term, p. 88, sec. 4.6821.

	47.8855  Requirement that attorney general be notified when constitutional challenge made
	 For cases dealing with this subject, see sec. 47.4991.

	47.8856  Sovereign immunity
	 Polk County v. State Public Defender, 188 Wis. 2d 665, 524 N.W.2d 389 (1994): 1994 Term, p. 47-16, sec. 47.821.
	 Flottmeyer v. Circuit Court, 2007 WI App 36, 300 Wis. 2d 447, 730 N.W.2d 421, at ¶8.
	 Polk County v. State Public Defender, 179 Wis. 2d 312, 507 N.W.2d 576 (Ct. App. 1993): 1993 Term, p. 12-5, sec. 12.6613.

	47.8857  Reopening judgment in civil case
	47.88571  Based on ground of mistake
	 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 (Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912.

	47.88572  Based on ground of excusable neglect
	 State v. Schultz, 224 Wis. 2d 499, 591 N.W.2d 904 (Ct. App. 1999): 1998 Term, p. 47-3, sec. 47.1912.


	47.8858  Construction of contract
	47.88581  General principles
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶10.
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.

	47.88582  When contract clear and unambiguous, court will construe contract as it stands
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶10.

	47.88583  Determining whether contract is ambiguous
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶10.

	47.88584  Ambiguous language in contract is construed against drafter
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶10.

	47.88585  Court is not free to revise unambiguous contract to relieve party of disadvantageous terms to which party has agreed
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶10.

	47.88586  Appellate review of construction of contract
	 State v. Kaczmarski, 2009 WI App 117, 320 Wis. 2d 811, 772 N.W.2d 702, at ¶10.
	 In Interest of Elmer J.K., 224 Wis. 2d 372, 591 N.W.2d 176 (Ct. App. 1999): 1998 Term, p. 12-6, sec. 12.633.


	47.8859  Restoration of civil rights of convicted defendant
	 State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (1999): 1998 Term, p. 8-29, sec. 8.1731.


	47.886  Other Matters (cont'd)
	47.8861  Federal assimilative crimes provision
	 Lewis v. United States, 118 S. Ct. 1135 (1998): 1997 Term, p. 47-16, sec. 47.893.

	47.8862  Separation of powers doctrine
	 For cases dealing with this subject, see sec. 30.986.

	47.8863  Adoption in appellate decision of standard or rule (e.g., ABA standard) does not adopt commentary to rule; formal adoption of commentary necessary to make it law
	 For cases dealing with this subject, see sec. 11.9536.

	47.8864  Common law right to change name through continuous and consistent use of new name, so long as name change is not effected for fraudulent purpose
	 State v. Hansford, 219 Wis. 2d 226, 580 N.W.2d 171 (1998): 1997 Term, p. 26-1, sec. 26.252.
	 State v. Smith, 2009 WI App 104, 320 Wis. 2d 563, 770 N.W.2d 779, at ¶11.
	 For cases dealing generally with changing one's name, see sec. 12.7985.

	47.8865  Creation of conflict of interest for personnel in criminal justice system because state retirement system invests in private prison corporations who run prisons housing Wisconsin prisoners
	 For cases dealing with this subject, see sec. 12.7978.

	47.8866  Judicial review of administrative agency decision
	47.88661  Standard of review in general
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶10-12.
	 State ex rel. McElvaney v. Schwarz, 2008 WI App 102, 313 Wis. 2d 125, 756 N.W.2d 441, at ¶7.

	47.88662  Standard of review of agency's interpretation of statute
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶12.

	47.88663  Standard of review of agency's interpretation of constitutional provision
	 Schilling v. Crime Victims Rights Board, 2005 WI 17, 278 Wis. 2d 216, 692 N.W.2d 623, at ¶12.


	47.8867  Attorney has ethical obligation not to make arguments before court that attorney believes to be frivolous
	 State v. Johnson, 2007 WI 32, 299 Wis. 2d 675, 729 N.W.2d 182, at ¶14.

	47.8868  Statute does not need to contain its own enabling clause to be valid
	 For cases dealing with this subject, see sec. 12.7994.


	47.887  International Court of Justice
	47.8871  In general
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).

	47.8872  Enforceability, as matter of domestic law, of decisions
	 Medellin v. Texas, 128 S. Ct. 1346 (2008).



	47.89  Other Matters (cont'd)
	47.891  Rules of Professional Conduct for Attorneys (SCR ch. 20)
	47.8911  Rule prohibiting attorney's communication with party who is represented by counsel
	47.89111  Applicability of this rule to investigative stage of criminal case
	 State v. Maloney, 2005 WI 74, 281 Wis. 2d 595, 698 N.W.2d 583, at ¶19-24.

	47.89112  Violation of this rule as ground for suppressing defendant's statement
	 For cases dealing with this subject, see sec. 2.543.



	47.892  Courts-martial
	47.8921  Jurisdiction of military courts
	47.89211  In general
	 United States v. Denedo, 129 S. Ct. 2213 (2009).
	 Solorio v. United States, 107 S. Ct. 2924 (1987): 1986 Term, p. 270, sec. 13.973.

	47.89212  Military court has jurisdiction to entertain petition for writ of error coram nobis
	 United States v. Denedo, 129 S. Ct. 2213 (2009).

	47.89213  Military appellate court has jurisdiction to entertain petition for writ of error coram nobis to challenge earlier, final decision affirming criminal conviction
	 United States v. Denedo, 129 S. Ct. 2213 (2009).


	47.8922  Constitutionality of President's establishing aggravating factors for purposes of imposing capital punishment
	 Loving v. United States, 116 S. Ct. 1737 (1996): 1995 Term, p. 30-12, sec. 30.9863.

	47.8923  Appointment of appellate judges
	 Edmond v. United States, 117 S. Ct. 1573 (1997): 1996 Term, p. 30-7, sec. 30.9931.

	47.8924  Jurisdiction and authority of Court of Appeals for the Armed Forces to grant extraordinary relief under Federal All Writs Act
	 Clinton v. Goldsmith, 119 S. Ct. 1538 (1999): 1998 Term, p. 47-16, sec. 47.8961.


	47.893  Wisconsin statutory provision requiring parental consent prior to abortion and prescribing judicial waiver procedure (Wis. Stat. § 48.375)
	 For cases dealing with this subject, see sec. 30.9858.
	47.8931  Constitutionality of this provision
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).

	47.8932  Appropriate remedy when particular aspect of this provision is found to be unconstitutional
	 Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct. 961 (2006).


	47.894  Religious Freedom Restoration Act
	 For cases dealing with this subject, see sec. 30.9858.

	47.895  Administrative agency; administrative law
	47.8951  Powers of administrative agency
	 State ex rel. Rupinski v. Smith, 2007 WI App 4, 297 Wis. 2d 749, 728 N.W.2d 1, at ¶25.

	47.8952  Administrative rules relating to criminal justice system
	 For cases dealing with this subject, see sec. 47.873.

	47.8953  Principles governing adjudication of constitutionality of administrative rules and regulations
	 For cases dealing with this subject, see sec. 47.874.

	47.8954  Construction and interpretation of administrative rules and regulations
	 For cases dealing with this subject, see sec. 47.875.

	47.8955  Judicial review of administrative agency decision
	 For cases dealing with this subject, see sec. 47.8866.

	47.8956  Use of administrative agency's interpretation of statute in construction of statute
	 For cases dealing with this subject, see sec. 45.3921.
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